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JUDGES 

OF  THE/COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARIZONA— Supreme  Court. 
ALFRED  FRANKLIN,  CHBr  JeTbiICS. 

,  Jusoga. 

D.  U  CUNNINGHAM. 
HENRT  D.  ROSS. 

CAUFOBNIA— Suprttm«  Court. 
F.  M.  anoeZjLOTTI,  Cribt  Savnaa. 

ABaoCUTI  JVSTICBS.  . 

p.  W.  HfcNSHAW. 
LUCIEN  SHAW. 
W.  G.  L.ORIGAN. 
M.  C.  SLOSS. 
HENRT  A.  MBLVTN, 
WILLIAM  P.  I.AWLOR. 

District  Courts  of  Appaal. 

Pint  Dittriet, 
TBOS.  J.  LBNNON,  PBsSiDlNa  JOBTIOB. 
F,  H.  KERRIGAN.' 
JOHN  E.  RICHARDa 

Second  DitMct. 
N.  P.  CONREY,  PRBStDINO  Jumci. 
VICTOR  E.  SHAW. 
W.  P.  JAMES. 

Third  Diatrtct. 
N.  P.  CHIPMAN,  PSBSIOINO  JUSTIOB. 

E.  C.  HART. 

A.  Q.  BURNETT. 

COLORADO— Supr*m«  Court. 
&  HARRISON  WHITE,  Chiv  Jdbtiob. 

ASSOCLATX  JUSTICSa. 

WILLIAM  A.  HILL. 
JAMES  E.  GARRIGUBS. 
TULLT  SCOTT, 
JAMES  H.  TELLER 
MORTON  a  BAtLET. 
OEORQE  W.  ALLBN. 

.  IDAHO— Suprama  Court,  . 

ALFRED  'BUDGE,  CHisr  JvatiOR. 
jvancsa. 
WILLIAM  M.  MORGAN. 
JOHN  C.  RICB. 

KAHSAS— Supramo  Court 

WHAjIAM  a.  JOHNSTON,  CHnr  Jnano^ 
jvanaea. 
ROUSSEAU  A.  BURGH. 
HENRY  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALU 
JOHN  &  DAWSON. 


MONTANA— Supreme  Court. 

THEO.  BRANTLY.  CHnr  JoariCK. 
ASaOCIATa  JVBTICSI. 
8YDN^  SANNBR. 
WM.  Ij.  HOLLOW  at. 

NEVADA— Supreme  Court. 

P.  A.  MeCARRAN,  CKtBT  JOBTICB. 
ASSOCIATB  JCSTicaa. 
BEN  W.  COLEMAN. 
J.  A.  SANDERS. 

NEW  MEXICO— Supreme  Court. 

RICHARD  H.  HANNA,  Cmsw  JvaTIOS. 
juancss. 
PRANK  W.  PARKER 
CI4ARENCS  J.  ROBERTS. 

OKLAHOMA— Supreme  Court.' 

J.  F,  SHARP,  CHiar  JcaTlCB. 
SUMMERS  HARDY,  Vies  CaiaF  jmTUB. 

ABBOCUTB  JUBTICSa. 

MATTHEW  J.  KANE. 
JOHN  B.  TURNER. 
CHAS.  M.  THACKER. 
TH08.  H.  OWEN.* 
RUTHERFORD  BRETT.* 
J.  H.  HILEY.* 
ROBT.  M.  RAINBT.' 

suPiaMe  cocBT  coMUisBioNua.* 

Division  No.  1. 

WM.  A.  COLLIER. 
NESTOR  RUMMONa 

A.  M.  STEWART. 

Diviaion  So.  f . 

C.  A.  GALBRAITH. 
PRANK  B.  BURPORD. 

Diviaion  No.  <. 

W.  R.  BLEAKMORB. 
SAM  HOOKER. 
HUNTER  L.  JOHNSON. 

Division  No.  i. 

PRESTON  S.  DAVIS. 
THOS.  A.  EDWARDa 

B.  P.  DB  ORAFFBNBIBD. 


■J.  D.  UurphT  served  as  Judge  pro  tenL  *  Terms  ol  all 

■Sapreme  Court  laoressed  to  nine  members  SL  U17. 
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OKLAHOMA*  8upr«in«  Court  (Cont'd), 
mma  ooosr  ooiniMBiomH  (Cont'd)* 
iMiffloii  JTo.  & 
W.  J.  CAMPBBU* 
CHAM  JONES. 
JOHN  W.  UAYSON. 

DivUion  No.  9, 

J.  C.  ROBBERTS. 
W.  P.  FREEMAN. 
R.  W.  HIOaiNS. 

•UPBHIB  CODBT  COMUUSIOinRS. 
lUreb  n.  1917.  to  NoTsmber  »,  IHB. 
Division  No.  1. 
WM.  A.  COLUER.* 
NESTOR  RUMMONS.* 
A.  U.  STEWART.* 

Divition  No.  S. 

C.  A.  OAL.BRAITH.* 
A.  T.  WEST.* 

D.  K.  POPE.* 

Division  No.  f . 

W.  R.  BLEAKMORB.* 
SAM  HOOKER.* 
W.  V.  PRY  OR.* 

Criminal  Court  of  Appoala. 
THOIfAS  H.  I>OTi.B,  PRUtoiNa  Jddob. 

ASBOCIATS  JiriKlKB, 

JAS.  R.  ARMSTRONG. 
RUTHERFORD  BRETT.* 
SMITH  a  MATSON.* 

OKE€K>ll— Supromo  CourL 

THOMAS  A.  McBRlDE.  Chut  Jcortfa. 

Department  1. 
HBNRT  U  BENSON,  Prxbhuno  Jodov. 

ASaOCIATB  JUDOBS. 
I^WRBNCB  T.  HARRI& 
OBOROB  H.  BURNETT. 


OB£OOir—8upr«nw  Court  (Cont'd). 
BBNBT  J.  BEAN.  PusiDtNa  Jmoi. 

ASSOCUn  JUDOBS. 
FRANK  A.  MOORE. 
WALULCB  McCAKANT. 

VTAH—Su  promo  Court 
J.  E.  FRICK.  CHnr  JuaTioa. 

JirSTICXB. 

WM.  M.  MCCARTY. 
E.  E.  CORFMAN. 
VAL.ENTINE  GIDEON.' 
8.  R.  THURMAN.* 

WASKXRQnOK— Supromo  Court. 
OVERTON  0.  ELLIS,  Cwow  JuanoL 
Department  i. 

ABSOCIATK  JQSTICSa. 

JOHN  F.  MAIN. 
STEPHEN  J.  CHADWTCK. 
J.  STANLEY  WEBSTER. 
OEOROE  B.  MORRIS. 

OeportmoMt  t. 
ASSOCUTB  JDBTICBO. 
BMMETT  N.  PARKER. 
MARK  A.  FULL.ERTON, 

o.  a  HOLcoMa 

WALLACE  MOUNT. 

WTtntlNO— Suprama  Court. 

CHARLES  N.  POTTER,  CRiv  JOSTlA 

ASBOCUTB  JPatiOB. 
CTRUS  BEIARD. 
RICHARD  H.  SCOTT, 


*  Appointed  March  31,  1917. 
■Appointed  April  23.  1917. 

*Apg>lated  Justtc«  of  8upr«nM  Court  April  U> 


*  Appolntod  April  19,  UlT. 
■  Appointed  Mar  1*17. 
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COURT  RULES 


SUPREME  COURT  OF  OKLAHOBfA 


Adopted  June  11,  1917 


L  TtiB  regular  terms  ot  this  omt  will  be 
Iwld  beglimlng  on  the  second  Tuesday  of  Oc- 
tober. Deeeuber,  Felmory,  April  and  Jnne  of 
cad)  year,  at  10  &<Aocik  a.  m.,  standard  time, 
^ledal  sesatons  may  be  at  any  time 
>pon  call  of  the  Chief  Justice  Tbe  ftjrenoon 
sitting  will  ccmvaie  at  0  o'elodc  and  the  after- 
fioon  sitting  at  1:80  o'dodc 

II.  All  causes  tn  whidi  no  notice  £or  oral 
irgument  has  beoi  gfTCXi  shall  stand  fbr  snb- 
Dilsrion  on  the  first  day  of  the  term ;  all  caus- 
cs  standing  for  trial  will  be  heard  In  the  or- 
der assigned,  unless  the  court,  oo  proper  mo- 
tion and  showing,  shaU  order  otherwise;  pro> 
Tided,  that  In  making  up  the  trial  docket  the 
eterit  ehall  so  arrange  the  assignment  of  the 
cases  that  tlioee  frmn  each  supreme  court  ju- 
dicial district  may  be  heard  together  as  near- 
ly ss  may  be. 

III.  At  least  serenty  (70)  days  prior  to  the 
coaamencement  of  each  term  of  court,  the 
dak  shall  send  to  the  attorneys  interested  a 
printed  copy  of  the  trial  docket  for  the  term 
following.  Bhowliv  the  day  on  which  each 
esose  will  be  heard.  All  attcnrn^  Interested 
diall  be  notified  by  the  derk  of  all  orders  of 
Out  court  concerning  each  case. 

IT.  Attorneys  desiring  to  make  oral  argu- 
ments, shall  file  notice  thereof  with  the  cterk 
•f  soeh  Intention,  within  ninety  (90)  days  aft- 
er the  commencement  of  tbe  proceeding  In  er- 
ror.  If  ao  notice  Is  serrai,  causes  will  stand 
■utKnltted  on  briefs.  No  motion  shall  be  ar- 
gued unless  by  direction  of  the  court  The 
court  will  allot  sudi  time  as  may  be  deemed 
luffldott  for  argument  of  a  cause,  not  to  ex- 
ceed one  hour  to  counsel  upon  each  sld& 
Oa\j  two  counsel  will  be  heard  on  each  side, 
and  counsel  amicus  curiae  will  be  heard  by 
leare  of  court  only. 

Y.  All  motions  to  the  court  Aall  be  reduc- 
ed to  writing,  and  slull  contain  a  brief  state- 
wmit  of  the  facts  and  objects  of  the  motion, 
sqiported  by  citation  of  the  authorities  relied 
ipoD;  and,  eropt  in  cases  where  all  the 
fhcta  rdled  upon  axe  of  record,  such  motions 
shall  be  supported  1^  affidavit  Mo  motion 
mor  petition  for  re-hearlng  will  be  considered 
unless  reaacoable  notice  has  been  given  to 
enuisel  npm  the  oivoslte  side  of  the  case, 
except  where  in  tbe  <vInlon  of  ttie  court  an 
emergency  odsts.  CJoples  of  all  motions  and 
petitions  for  re-hearing  must  be  served  upon 
cpposing  counsel  who  wlU  be  allowed  ten 
teys  from  ttm  mrtiOB  tbemtf  to  file  reipaise 


tbereta  Five  copies  of  all  motions  and  petl- 
tlcHu  and  of  the  response  thereto  shall  be 
filed. 

VI.  E^eiy  motion  to  advance  a  cause  shall 
c<nitaln  a  brief  statement  of  the  matter  in- 
volved, with  tiie  reason  for  the  appIl(M.tlon. 

VII.  In  each  dvtl  cause  filed  in  this  court, 
counsel  for  plaintUf  in  error  shall,  unless 
otherwise  ordered  by  the  court,  serve  his 
brief  im  counsel  for  de&ndant  in  error  at 
least  forty  (40)  days  b^re  the  case-Is  set  for 
sntmlsdon.  Counsel  for  plalntUf  in  error 
shall  file  with  the  clerk  of  this  oeurt  twmty 
(20)  copies  of  sudi  brief  wltl^  the  time 
above  designated,  and  def»idant  In  error 
shall,  within  thirty  00)  days  after  the  serrlce 
of  the  brief  of  platntlfC  In  error  upon  him, 
file  with  me  ctek  of  this  court  twoity  (20) 
copies  of  his  answer  brief,  and  serve  same 
upon  plaintiff  In  error ;  and  all  reply  brlete, 
except  as  otherwise  ordered  by  the  court, 
must  be  filed  by  the  date  the  case  Is  submit 
ted  or  called  tor  argument  Proof  of  service 
must  be  filed  with  tbe  derk  within  ten  OXfi 
days  after  service. 

In  case  of  fetlure  to  comply  with  the  ie> 
qulrements  of  this  rule,  tbe  court  may  craitln- 
ue  or  dismiss  the  cause,  or  reverse  or  affirm 
the  judgment,  in  its  ^scretion. 

VIII.  In  all  proceedings  in  this  court,  In 
dting  cases  frran  the  courts  at  this  state, 
counsel  are  required  to  dte  the  volume  and 
page  of  the  offidal  state  reporte  in  whidi  the 
case  is  r^rted.  A  fftllure  to  comply  with 
this  rule  will  render  briefto  subject  to  be 
stricken  from  the  flies. 

IX  Application  for  a  ie>hearing  in  any 
cause,  unless  otherwise  mdered  by  the  court 
shall  be  made  by  a  petition  to  the  court  sign- 
ed by  counsel  and  filed  with  the  clerk,  within 
flfteoi  (15)  days  tnm  tbe  date  on  whldi  tbe 
opinion  iq  the  cause  is  filed.  Sndi  petition 
shall  state  briefly  the  grounds  uptm  whldi 
coonsd  rely  tor  a  re-hearlng  and  show  either 
that  some  question  decisive  of  the  case  and 
duly  submitted  counsel  has  been  overlooked 
by  the  court  or  Uist  the  dedsim  is  in  conflict 
with  an  express  statute  or  oontrt^llng  ded- 
sl<m  to  which  the  attention  of  the  court  was 
not  called  dth^  In  brief  or  oral  argnmoit  or 
whtdi  has  been  overlooked  by  the  court  and 
the  question,  statute  or  dedsttm  overioiAed 
must  be  distinctly  and  partiiculariy  set  forth 
in  the  petition.  No  oral  argument  will  be  al- 
lowed oa  an  application  for  re-bearing  except 
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upon  order  of  the  court;  bat  If  such  applica- 
tion Is  granted,  the  cause  shall  be  assjgued 
for  re-beariog  and  the  clerk  shall  notify  both 
parties  or  their  counsel  of  the  time  when  such 
re-hearlng  will  be  had,  and  such  time  may  be 
given  for  argument  or  brief  as  the  court  shall 
allow. 

In  any  case  In  which  a  petition  for  re-hear- 
lng Is  denied,  or  in  which  an  opinion  is  ren- 
dered on  re-hearing,  no  further  motions  or 
applications  for  re-hearlng  or  review  wilt  be 
allowed  and  the  clerk  shall  not  file  any  such 
motions  or  applications,  except  by  leave  of 
court  first  obtained. 

X.  After  the  expiration  of  15  days  from  the 
filing  of  an  opinion,  the  clerk  shall  issue  a 
mandate  to  the  court  in  which  the  judgment 
was  rendered  In  accordance  with  the  decision 
of  this  court,  provided  that  when  a  petition 
for  re-hearlng  is  filed  within  the  time  pre- 
scribed by  rule  IX  or  by  leave  of  court,  no 
mandate  shall  Issue  in  said  cause  until  said 
petition  for  re-hearlng  shall  have  been  de- 
termined. 

XI.  Where  the  original  supersedeas  bond 
or  a  certified  copy  thereof  Is  included  In  the 
case  made  or  transcript  of  the  record  and 
that  fact  Is  called  to  the  attention  of  the 
court  In  the  briefs  of  counsel  for  defendant 
In  error,  this  court  will.  In  all  proper  cases, 
where  defendant  in  error  is  entitled  thereto, 
render  Judgment  thereon  at  the  same  time 
judgment  is  rendered  In  the  cause. 

.  XII.  Upon  the  affirmance  of  a  Judgment, 
execution  may  issue  thereon  from  this  court; 
or  a  writ  of  procedendo  shall  be  issued  to  the 
court  below  upon  the  payment  by  the  success- 
ful party  of  the  costs  incurred  In  this  court. 

XIII.  Any  Justice  may  file  a  dissenting 
opinion  in  any  cause  in  which  he  is  entitled 
to  sit  and  In  the  determination  of  which  he 
participates ;  but  before  any  such  dissenting 
opinion  Is  filed,  it  shall  be  submitted  In  con- 
ference to  the  Justices  who  concurred  In  the 
original  opinion.  No  syllabus  to  a  dlssontr 
ing  opinion  shall  be  published. 

XIV.  In  the  taxation  of  costs  in  the  Su- 
preme Court,  the  clerk  shall  not  tax  any 
costs  for  expense  of  case-made,  transcript, 
or  record,  unless  the  persMi  claiming  same 
shall,  prior  to  the  filing  of  the  opinion  in  the 
cause,  file  with  the  clerk  a  verified  statement 
of  such  expenses  and  showing  that  he  has 
paid  the  same. 

XV.  In  all  original  actions  or  proceedings 
instituted  In  this  court.  It  shall  be  necessary 
for  the  plaintiff  or  applicant  for  the  writ  to 
state  fully,  by  affidavit,  the  reasons  why  the 
action  or  proceeding  Is  brought  in  this  court 
Instead  of  in  one  of  inferior  courts  having 
concurrent  Jurisdiction.  In  addition  to  the 
original  petition  or  application,  five  copies 
thereof  shall  be  filed. 

(6)  In  all  applications  to  the  Supreme 
Court  for  original  writs  except  applications 
for  the  writ  of  bat>eas  corpus,  either  under 
Its  original  or  at^late  Juri^ctlon,  the  ap- 


plicant shall  show  that  he  has  given  notice  to 
the  opposite  party  or  his  attorney  of  record 
of  his  Intention  to  apply  for  such  writ  and 
the  time  thereof,  or  furnish  satisfactory  rea- 
sons by  affidavit  for  his  failure  to  give  such 
notice. 

(C)  The  notice  above  required  shall  be  not 
less  than  five  nor  more  than  fifteen  days. 
Applications  under  this  rule  must  be  made 
on  a  Tuesday  unless  there  be  some  special 
emergency  requiring  earlier  action. 

(D)  The  opposing  party  shall  be  at  Ulwrty 
to  make  any  objection  be  sees  fit  upon  the 
face  of  the  papov  presented  with  the  svpU- 
cation. 

(E)  Upon  the  final  hearing  of  any  applica- 
tion under  this  rule,  each  side  shall  furnish 
for  the  use  of  the  court  twelve  written  or 
printed  copies  of  their  points  and  authorities. 

XVI.  Any  practicing  attorney  of  any  state 
or  territory  or  of  the  District  of  Columbia, 
having  professional  burfness  in  this  court, 
may,  on  motion,  be  recognized  lor  the  purpose 
of  presenting  such  cause  in  which  he  ap- 
pears as  counseL 

XVII.  Transcripts  may  be  certified  by  the 
court  clerk  substantially  In  the  f<dIowing 
form: 

State  of  Oklahoma,  County  of  : 

I,  court  clerk  for  said  county,  do  here- 
by certify  that  the  foresoing  is  a  full,  true  and 
correct  transcript  of  tlie  record  in  the  above 
entitled  cause. 
In  testimony  wliereof,  I  have  hereunto  set  my 

hand  and  seal  of  this  court  this    day 

of  19. .   Court  Clerk. 

XVIII.  A  certificate  of  the  settlement  of  a 
case-made  may  be  substantially  In  the  follow- 
ing form: 

I,  the  undersigned  Judge  of  the  district  court 

of  district  for  county,  Oklaboina, 

hereby  certify  that  the  foregoing  was  presented 
to  me  as  a  case-made  in  the  action  above  en- 
titled (here  cite  the  facts  with  reference  to  the 
a|)pearaDce  of  parties  and  suggestion  of  amend- 
ments), and  I  DOW  settle  and  sign  the  same  as 
a  true  and  correct  cnse-made.  and  direct  that 
it  be  attested  and  filed  by  the  clerk  of  said 
court 

Witness  my  hand  at  ....  in  county, 

Oklahoma,  tola   day  of    10.... 

 District  Judge. 

Attest: 
 ,  Court  Clerk. 

XIX.  Orders  for  amending  or  completing 
transcripts  and  case-made,  or  for  reviving.  re- 
Instating,  or  dismissing  causes,  shall  be  made 
only  upon  written  motions,  stating  the 
grounds  thereof ;  and  reasonable  notice  there- 
of must  be  served  upon  the  opposing  counsel. 

XX.  The  record  may  be  temporarily  with- 
drawn by  an  attorney  interested  in  the  case 
for  the  purpose  of  enabling  him  to  prepare  his 
brief  and  abstract,  and  in  all  such  cases  the 
attorney  receiving  such  record  shall  receipt 
for  the  same,  and  return  it  to  the  clerk  with- 
in twenty  (20)  days  from  Its  receipt,  such  . 
attorney  paying  all  charges  of  transmitting 
and  returning  such  record.  Id  no  case  shall 
the  clerk  allow  an  original  opiniim  to  be  tak- 

from  his  office. 


Digitized  by 


pkl.)  COURT 

Tbe  orlgflnal  of  any  pleading  or  motioD 
shall  not  be  taken  from  tbe  clerk's  office 
wlthoQt  an  order  of  court  or  one  at  the  Jus- 
tices authorizing  It. 

XXI.  Counsel  for  plaintiff  In  error  shall 
number  the  pages  of  tiie  petition  In  error  and 
the  rtcord,  and  index  the  record  before  filing 
the  same. 

XXI].  Tbe  record  and  petition  In  error 
need  not  be  printed,  bat  by  agreement  of  par- 
ties filed  with  the  derk,  may  lie  printed  and 
the  expmae  thereof  taxed  as  costB  In  the 
case. 

XXTII.  No  argument  or  motion  filed  or 
made  in  this  court  shall  contain  language 
showing  disrespect  tor  or  contempt  of  the 
trial  court 

XXIV.  Rule  VII  shQll  not  apply  to  cases 
of  writs  of  habeas  corpus,  mandamus,  quo 
warranto,  certiorari,  prohlblttm  and  such 
other  remedial  writs  as  may  be  provided  by 
law.  In  such  cases  briefs  shall  be  prepared 
and  served  In  the  form,  manner  and  time  as 
may  be  directed  by  the  court  in  each  cause. 

XXV.  Whenever  attorneys  who  are  resi- 
dents of  this  state  file  a  n-rltten  appllcalion 
with  tlie  clerk  of  this  court  for  admission  to 
practice  as  an  attorney  and  counselor  at  law 
In  the  courts  of  this  state,  and  show  in  such 
application  that  they  have  been  admitted  to 
practice  In  a  court  of  record  In  another  state 
or  territory  or  of  the  TMatrlct  of  Columbia, 
and  that  such  order  is  still  In  force.  It  is  or- 
dered that  such  attorney  or  attorneys  shall 
be  permitted  to  practice  In  the  courts  of  this 
state  until  the  next  meetlnff  of  the  Bar  Com- 
mission for  the  purpose  of  examining  apidl- 
cants  or  making  recmnmradatlon  upon  such 
applicants. 

3CXVT.  The  brief  of  the  plaintiff  In  error  In 
all  cases  shall  contain  an  abstract  or  abridg- 
ment of  the  transcript,  setting  forth  the  ma- 
terial parts  of  the  pleadings,  proceeding 
facts  and  documents  upon  which  he  relies, 
together  with  eucb  other  statements  from  the 
record  as  are  necessary  to  a  full  understand- 
ing jot  the  questions  presented  to  this  court 
tor  dedftton,  so  that  no  examination  of  the 
record  itself  ne*^  be  made  In  this  court.  If 
the  defendant  in  error  or  appellee  shall  claim 
such  abstract  Is  Incomplete  for  the  purpose 
stated,  his  brief  shall  contain  a  counter-ab- 
Btract  correcting  any  such  oinlfwlons  or  In- 
accnrades.  Where  a  party  complains  on  ac- 
count of  the  omission  or  rejection  of  testimo- 
ny, he  shall  set  out  In  his  brief  the  full  sub- 
stance of  the  testimony  to  tbe  admission  or 
rejection  of  which  he  objects,  stating  specific- 
ally his  obiectlon  thereto.  Also,  where  a 
party  ccwnplalns  of  Instructions  given  or  re- 
fnaed,  be  sbaU  set  out  In  totldan  verbis  In 
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his  brief  B^axately  the  portion  to  which  he 
objects  or  may  save  exceptlcma.  A  party 
need  not  include  In  his  abstract  all  the  evi- 
dence In  support  of  a  claim  on  his  part  tbat 
It  does  not  show  or  tend  to  show  a  certain 
fact;  but  when  sndi  a  question  la  presented, 
the  adverse  party  shall  print  so  much  of  the 
evidence  as  he  claims  tb  have  that  effect. 
The  abstract  shall  state  only  the  substance  of 
those  parte  of  the  record  the  t>earing  of  which 
upon  the  case  can  be  clearly  shown  In  this 
manner ;  such  as  are  purely  formal  or  other- 
wise Immaterial  shall  b«  omitted  altogether, 
but  qnotations  must  be  made  with  verbal  ao 
cnracy  whenever  the  dedslon  of  any  questkm 
In  controversy  may  be  affected  thereby.  The 
abstract  shall  refer  to  the  pages  of  the  rec- 
ord. 

The  brief  shall  contain  the  apedflcations 
of  errors  cnnplalned  of,  separat^y  set  fortli 
end  nnmbered;  the  argument  and  authori- 
ties  In  support  of  each  point  relied  on.  In 
the  same  order,  with  strict  observance  oC 
rule  VII.  The  brief*  of  the  appdlee  or  de- 
fendant In  error  shall  contain  with  pertinent 
references  to  the  pages  of  the  abstract,  any 
points  diallengiug  tbe  right  of  plaintiff  In 
error  to  be  heard;  a  full  statonent  ot  any 
additional  facts  shown  by  the  abstract  and 
deemed  essential;  dtatlons  of  authorities 
and  discus^on  of  the  allied  errors,  In  the 
same  order  as  In  the  brief  of  the  plaintiff  In 
error.  All  briefs  shall  be  printed  unless  oth- 
erwise ordered. 

XXVII.  The  court  may,  at  uny  time  after 
a  cause  Is  submitted,  request  counsel  for  d- 
ther  or  twtb  parties  to  an  action  to  file  wltb 
the  court,  within  the  time  fixed  by  the  court 
In  Its  request,  additional  authorities,  if  any 
they  have,  upon  any  proposition  Involved  In 
the  action ;  provided,  tbat  when  such  request 
Is  made  upon  counsd  for  either  party  to  the 
action,  the  same  shall  be  made  in  writing, 
and  a  copy  of  the  same  shall  be  mailed  to 
counsel  for  the  opposite  party  to  the  action. 

XXVIII.  Whenever  in  any  case  filed  In 
this  court  It  shall  be  made  to  appear  to  the 
clerk  of  this  court  by  the  affidavit  of  a  plain- 
tiff In  error,  his  agent  or  attorney,  that  the 
defendnnt  in  error  has  no  attorney  of  record, 
or  that  he  is  beyond  the  limits  of  the  state, 
or  that  his  residence  Is  unknown,  so  that  it 
Is  Imprnctlcable  to  serve  citation  upon  him 
In  the  ordinary  method  provided  by  law,  it 
shall  be  the  duty  of  the  clerk  of  this  court 
upon  the  plaintiff  in  error  making  provision 
for  the  payment  of  tbe  expense  thereof,  to 
cause  notice  of  the  pendency  of  such  cause 
to  be  published  once  each  week  for  four  sue* 
cessive  weeks  In  some  newspaper  published 
in  the  county  In  whtdi  tbe  case  was  tried. 
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I.  The  regular  terms  of  this  court  will  be 

beld  as  follows: 

January  term,  tbe  first  Tuesday  after  tbe 
•eoond  Monday  Id  January. 

March  term,  tbe  first  Tuesday  In  Mar<^ 

May  term,  the  first  Tuesday  in  May. 

July  term,  tbe  first  Tuesday  tn  July. 

September  term,  the  first  Tuesday  In  Sep- 
tember. 

November  term,  tbe  first  Tuesday  In  No- 
▼ember. 

Special  sessions  of  the  court  may  be  held 
at  any  time  upon  tbe  call  of  the  Presiding 
Judge.  At  the  opening  of  tbe  t^rm,  court 
shall  coDTene  at  two  o'clock,  p.  m.  The  ses- 
sions thereafter  shall  convene  at  ten  o'clock, 
a.  m.,  and  two  o'clock,  p.  m. 

II.  Counsel  for  plaintiff  in  error  shall 
number  tbe  pages  of  tbe  petition  In  error  and 
ease-made  before  filing  tbe  same,  and  shall 
attach  thereto  a  complete  and  correct  index. 
Indicating  tlie  pages  of  the  record,  showing 
tbe  pleadings,  names  and  testimony  of  the 
witnesses  for  the  state,  their  cross-examina- 
tion and  the  names  and  the  testimony  of  wit- 
nesses for  the  defendant  and  tbelr  cross-ex- 
amination, and  shall  file  with  the  original  pe- 
tition in  error  and  case-made  a  copy  of  tbe 
same  for  the'  use  of  counsel. 

III.  Tbe  clerk  shall  not  permit  any  origi- 
nal record  to  be  taken  frc»n  tbe  court  room, 
or  from  the  office  of  the  clerk  without  an 
«rder  from  the  court  or  one  of  the  Judges. 

IV.  Transcripts  may  be  certified  by  tbe 
court  clerk  Bulietantlally  in  the  following 
form: 

State  of  Oklahoma.  County  of  ,  sa. : 

I,   ,  court  clerk   for  said  county,  do 

hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  transcript  of  tbe  record  In  tbe 
sbove  entitled  cause. 
Id  testimony  whereof  I  have  hereunto  set 

my  band  aiul  the  seal  of  this  court  tbis  

day  of  .  10-.  „       ^  u 

 ,  Court  Clerk. 

V.  A  certificate  of  the  settlement  of  a  case- 
made  may  he  substantially  in  the  following 
form: 

I,  the  undersigned,  judge  of  the  district  (su- 
perior or  county)  court  of    district  (or 

county)  of  Oklahoma,  hereby  certify  that  tbe 
foregoing  was  presented  to  me  as  a  case-made 
in  tbe  above  entitled  cause  (here  state  tbe  facta 
with  reference  to  the  appearance  of  parties 
and  suggestion  of  amendments),  and  1  now  set- 
tle and  sign  tbe  same  as  a  true  and  correct 
ease-made  and  direct  that  it  be  attested  and 
filed  by  the  court  clerk. 

Witness  my  hand  at    in    county, 

Oklahoma,  tbis  day  of   •,  10—. 

 .  District  Judge. 

Attest:   i  Court  Clerk. 

VI.  In  each  cause  filed  In  this  court,  coun- 
sel for  plaintiff  in  error  shall,  unless  other- 
wise ordered  by  the  court,  serve  hU  brief  up- 
on the  Attorney  General  within  sixty  days 
after  filing  bis  jKtltlon  In  error  and  shall  at 


the  same  time  file  five  coiilea  of  said  brief 
with  the  derk  of  this  court,  and  the  Attorney 
General  shall,  unless  otherwise  directed  by 
tbe  court,  have  thirty  days  after  service  on 
him  of  plaintiff  in  error's  brief  in  which  to 
serve  and  file  his  answer  briete.  The  briefs 
are  not  required  to  be  printed,  but  when  so 
desired  may  be  printed.  Proof  of  service  of 
briefs  may  be  filed  with  tbe  clerk  of  tbis 
court  within  ten  days  after  service.  In  ha< 
beas  corpus  proceedings,  briefs  shall  be  pre- 
pared and  served  as  may  be  directed  by  the 
court  In  each  cause. 

VIL  The  brief  of  plaintiff  In  error  shall 
contain — First.  A  concise  abstract,  or  state- 
ment of  tbe  case,  presenting  succinctly  tbe 
Questions  involved  and  the  manner  In  which 
they  are  raised.  Second.  A  specification  of 
the  errors  relied  upon,  specifically  and  par- 
ticularly setting  out  each  error  asserted  and 
intended  to  be  urged.  When  the  error  al- 
leged is  to  the  admisdon  or  to  tbe  rejection 
of  evidence,  the  specification  shall  quote  the 
full  substance  of  the  evidence  admitted  or 
rejected,  stating  spedflcally  the  obJecti<Hi8 
thereto.  When  tlie  error  alleged  is  to  the  In- 
structions of  the  court  the  si)eclfications  shall 
set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  instructions  given  or  instruc* 
ticms  refused.  Abstracts  shall  be  indexed 
and  shall  refer  to  tbe  pages  of  the  record. 
Third.  A  brief  of  the  argument,  exhibiting  a 
dear  statement  of  the  point  of  law  or  fact  to 
be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon 
In  support  of  each  point.  In  dtlng  cases 
from  the  courts  of  this  state,  counsel  are  re- 
quired to  cite  volume  and  page  of  the  official 
state  report  in  which  the  case  Is  reported. 

VIII.  The  court  may  at  any  time  after  a 
cause  Is  submitted  request  counsel  for  either 
or  both  parties  to  file  with  the  court  within 
tbe  time  fixed  by  tbe  court  in  its  request,  ad- 
dltional  authorities  if  any  they  have  upon 
any  proposition  involved  In  the  cause. 

IX.  When  no  counsel  appears,  and  no 
briefs  are  filed,  the  court  will  examine  tbe 
pleadings,  the  Instructions  of  the  court  and 
the  exceptions  taken  thereto,  and  the  Judg- 
ment and  sentraice  and  If  no  prejudicial  er* 
ror  appears  will  affirm  tbe  Judgment. 

X.  No  argument  or  motion  filed  or  made  in 
this  court  shall  contain  language  showing 
disrespect  for  or  contemitt  of  the  trial  court. 

XI.  All  cases  shall  be  assigned  for  oral  ar- 
gument in  the  order  In  which  they  are  filed 
and  win  be  heard  in  the  order  assigned  un- 
less the  court  on  proper  motion  and  showing 
shall  order  otherwise.  At  least  fifteen  days 
prior  to  said  assignment,  the  clerk  of  the 
court  shall  notify  tbe  attorneys  of  record  of 
the  day  on  which  such  case  will  be  heard- 
All  motions  to  advance  causes  must  contain 
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a  brief  statement  of  tiie  Bi«tt»  InvoUed  with 
the  reasons  for  the  application. 

XIL  Tbe  plaintiff  In  error  shall  be  entitled 
to  open  and  conclude  the  argument  of  the 
ease.  One  hour  on  each  side  will  be  allowed 
for  the  argument  and  no  more  without  spe- 
cial leave  of  the  court.  The  time  thus  allow- 
ed may  be  apportloued  between  tbe  counsel 
on  tbe  same  side,  at  their  discretion,  provid- 
ed always  that  a  fair  opening  of  the  case 
fthall  be  made  by  the  party  having  the  open- 
ing and  cl(K(ing  argument. 

XUI.  All  motions  to  tbe  court  shall  be  re- 
duced to  writing,  and  shall  contain  a  brief 
statement  of  tbe  facts  and  objects  of  tbe  mo- 
tloa.  A  half  bour  on  each  side  shall  be  al- 
lowed to  the  argument  of  a  motion,  and  no 
more,  without  special  leave  of  the  court. 

XIV.  The  party  moving  to  dismiss  shall 
serve  notice  of  tbe  motion  with  a  copy  of  his 
brief  of  argument  on  the  counsel  for  plaintiff 
In  error  of  record  in  tbia  court,  at  least  two 
weeks  before  tbe  time  fixed  for  submitting 
the  motion.  There  may  be  united,  with  a 
motion  to  dismiss  an  appeal,  a  motion  to  af- 
Bnn  on  the  ground  that,  although  the  record 
may  sbow  that  this  court  has  Jurisdiction,  It 
Is  Dianlfest  the  appeal  was  taken  for  delay 
only,  or  that  the  question  on  which  the  Juris- 
diction depends  Is  so  frivoloas  aa  not  to  need 
farther  argument. 

XV.  AH  opinions  delivered  by  the  court 
aliall.  Immediately  upon  the  delivery  thereof, 
be  banded  to  the  clerk  to  be  recorded.  And 
It  shall  t>e  tbe  duty  of  the  clttrk  to  cause  the 
same  to  be  forthwith  recorded  and  to  deliver 
a  copy  to  tbe  reporter  as  soon  as  the  same 
shall  be  recorded. 

Any  Judge  may  file  a  dissenting  opinion  Id 
uy  cause  In  which  be  Is  qualified  to  sit,  and 
In  the  determination  of  which  he  participat- 
ed; bat  before  any  socb  dissenting  opinion  is 
Sled  it  shall  be  submitted  in  conference  to 
the  JudsM  v/tio  concurred  in  the  original 
opinion.  Mo  syllabus  in  tbe  dissenting  opln- 
lim  shall  be  published. 

XVI.  Application  for  a  rehearing  in  any 
cans^  unless  otherwise  ordered  by  the.  court, 
shall  be  made  by  a  petition  to  tbe  court  sign- 
ed by  counsel  and  bled  wttib  tbe  clerk  within 
fifteen  days  from  the  date  on  which  the  opln- 
loD  in  the  cause  Is  Bled.  Such  petition  sball 
briefly  state  tbe  grounds  upon  which  counsel 
reliea  for  a  rehearing,  and  show  either  that 
■ome  qnestion  dedsiFe  o<  the  case  and  duly 
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submitted  by  tbe  ooansel  has  been  overlooked 
by  the  court,  or  that  the  decision  is  in  con- 
flict with  an  express  statute  or  controlling 
decision,  to  which  tbe  attention  of  the  court 
was  not  CdUed,  either  In  brief  or  oral  argu- 
ment, or  which  has  been  overlooked  by  fhe 
court,  and  the  question,  statute,  or  decision 
so  overlooked  must  be  distinctly  and  particu- 
larly set  forth  In  the  petition.  If  such  appli- 
cation Is  granted,  the  cause  shall  be  assigned 
for  rehearing,  and  the  clerk  shall  notify  both 
parties  or  their  counsel  of  tbe  time  when 
such  will  be  had,  and  such  time  may  be  given 
for  argument  or  brief  aa  the  court  shall 
allow. 

XVIL  After  the  expiration  of  Atteea  days 
from  tbe  filing  of  an  ojdnlon,  tbe  clerk  sball 
Issue  a  mandate  to  the  court  in  which  the 
Judgment  was  rendered.  In  accordance  with 
tbe  decision  of  this  court  and  no  petition  for 
rehearing  shall  stay  such  mandate  unless  the 
person  appl}-ing  for  rehearing  shall  present 
such  petition  to  and  obtain  from  one  of  tbe 
Judges  who  concurred  in  the  opinion  a  stay  of 
such  mandate  until  such  petition  for  re- 
hearing shall  be  heard.  Tbe  Judge  to  whom 
such  petition  Is  presented  shall  examine  tbe 
same,  and  if.  In  hts  opinion,  a  rehearing  will 
probably  be  granted,  be  niay  make  an  ordo* 
staying  such  mandate. 

In  any  case  In  which  a  petition  for  re- 
hearing Is  denied,  or  In  which  an  opinion  la 
tendered  on  rehearing,  no  further  motions  or 
applications  for  rehearing  or  review  will  be 
allowed,  and  tbe  clerk  shall  not  file  any  snch 
motions  or  applications,  except  by  leave  of 
court  Qrst  obtained. 

XVIII.  Any  practicing  attorney  of  any 
state  or  territory,  or  the  District  of  Colum- 
bia, having  professional  business  in  this 
court,  may  on  motion  be  recognized  for  tbe 
purpose  of  presenting  such  cause  In  which 
he  appears  as  counsel. 

XIX.  improper,  insulting  or  contemptuous 
language  or  conduct  of  attorneys  to  ur  con- 
cerning each  other  In  court,  or  to  and  con- 
cerning the  court,  .or  any  member  thereof,  ei- 
ther In  or  out  of  court,  will  be  considered 
and  treated  as  a  contempt  of  tbe  court 

XX.  All  communications  ftnd  inquiries  In 
relation  to  causes  pending  or  other  court 
matters  shall  be  addressed  to  the  derfc  of  the 
Criminal  Ooutt  of  Aj^eals. 

Adopted  by  th*  eonrt  July  1^  UU. 
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In  le  SPAFFORD'S  ESTATE. 

8PAFF0RD  et  aL  T.  CmZHSS'  TRUST  & 
SAVINGS  BANK.    (U  A.  6096.) 

tSiVroDe  Goart  of  California.    May  4,  1917. 
Rehearing  Denied  May  31,  1917.) 

ISICUT0B8  AlfD  ADHini81«ATOB8  «=>510(2)— 
OlDEBS  APPEAUBU  —  ObDEBS  IN  PROBATB. 
An  order  refusing  to  set  aside  and  vacate 
as  order  settling  the  acconnt  of  an  administrator 
sot  being  embraced  by  the  provisions  of  Code 
CiT.  Proa  {  963.  eubd.  3,  specifying  the  orders 
ni  indgoientB  from  which  an  apiieal  may  b« 
hid  u  probate  prooeedlngs,  la  not  appealable. 

[Ed.  Note^For  other  cases,  see  Executors  and 
Adnlnbtnton.  Cent.  Dig.  1 2^] 

Department  1.  Appeal  from  Superior 
Court,  Loa  Angeles  County ;  James  C.  Rives. 
Judge. 

Proceedings  In  the  matter  of  the  final  set- 
tkment  of  the  account  of  the  Citizens'  Trust 
A  Sa Tings  Bank  as  administrator  of  Daniel 
K.  SpafTord,  deceased.  On  motion  of  Ger- 
trude B.  Spaflord  and  others  to  set  aside 
lod  vacate  an  order  settling  the  account. 
Prom  an  order  denying  the  motion,  the  mov- 
tota  appeal.  A[q[>eal  dismissed. 

M.  A.  Vlemlng  and  Toblu  R.  Ardier,  both 
flt  Lob  Angeles,  for  appellants.  Tanner, 
OdeTI  ft  Taft,  Htinsaker  ft  Brltt,  and  Le  Roy 
H.  Edwards,  all  of  Los  Angeles,  for  re* 
Voodent. 

nCTOR  E.  SHAW,  Spodal  Jndge.  Hits 
b  an  appeal  from  an  mder  ct  court  denying 
die  motion  of  appellants,  made  September  5, 
1910,  under  section  473  of  the  Code  of  Civil 
Pncedure,  to  set  aside  and  vacate  an  order 
«C  court,  made  on  April  19,  1916,  settling 
the  account  of  the  administrator  of  the  estate 
of  Daniel  B.  Spafford,  deceased. 

The  order  Involved  Is  not  embraced  by  the 
provisions  <^  subdlvlslcm  3  of  section  963  of 
the  Code  of  Civil  Procedure,  which  specifles 
the  orders  and  Judgments  from  which  an  ap- 
peal may  be  had  in  probate  proceedings.  Not 
only  is  there  a  want  of  statutory  authority 
upon  which  to  base  the  prosecution  of  an  ap- 
pesl  from  such  an  order,  but  this  court  has 
repeatedly  refused  to  entertain  appeals  from 
neb  orders.  See  Lutz  v.  Christy,  67  Cal.  457, 
t  Pac  39:   Estate  of  Calaban,  60  CaL  233; 


Estate  of  Wlard,  83  CaL  619,  24  Pac  45; 
Estate  of  OahUI,  142  Cal.  628.  76  Pac.  383. 

Appellants  rely  upon  the  opinion  In  the  Es- 
tate of  Bauquler,  88  Cal.  302.  26  Pac.  178.  533, 
wherein  the  court.  In  sustaining  the  right  ot 
appeal  from  an  order  denying  a  new  trial  to 
one  named  as  ezecotrlx  of  a  wilt  and  who 
had  been  adjudged  Incompetoit,  held  that 
snbdlvlslon  2  of  section  963  of  the  Code  of 
Civil  Procedure,  which  then  anthorized  an 
appeal  from  an  order  granting  or  refusing  a 
new  trial,  embraced  all  such  orders  whether 
made  in  iHvbate  proceedings  m  dril  actions. 
There  la  nothli^  said  in  this  <9lnlon,  however, 
whicb  can  be  constmed  as  authuridng  an 
appeal  from  the  OTder  made  In  the  case  at 
bar.  Indeed,  the  cases  above  referred  to  are 
dted  with  appronl  in  so  far  as  they  deter- 
mine that  an  appeal  does  not  tie  fnm  an  or- 
der  ot  court  vacating  or  refusing  to  vacate 
orders  like  the  one  whicb  Is  the  subject  ot 
this  appeal. 

The  appeal  Is  dismissed. 

We  concur:  SLOSS.  J.;  SHAW,  J. 


<175  Cal.  U) 

SAN  LUIS  OBISPO  COUNTr  v.  RYAL  et  aL 
(U  A.  3811.) 

(Supreme  Court  of  California.  April  80,  1017.) 

1.  Bail  <S=>C4— Apitcal  Bond— LiABiLnr  or 
Sdretibb. 

In  view  of  Pen.  Code.  H  1273,  1270,  1292, 
providing  that  the  essential  requirement  of  bond 
as  far  aa  sureties  are  concerned  is  that  they  will 
pay  a  specified  amount  to  the  state  in  eveot  the 
principal  should  make  default,  an  appeal  bond, 
providmg  upon  failure  of  the  principal  to  per- 
form its  conditions  "that  he  will  pay  to  the  state 
of  California  the  sum  of  $2,000,"  did  not  bind 
the  sureties  to  pay  anything  themaelves. 

[Ed.  Note.— For  other  cases,  see  Bail.  Cent. 
Dig.  {  278.] 

2.  Bail  ^=371  ~- Action  on  Apfkax.  Bono  — 
Plea  Di  NO — Mistake. 

Id  a  suit  on  a  bond  In  a  criminal  appeal, 
where  there  were  no  allegations  of  inadvertence 
or  mutual  mistake  in  the  preparation  and  giving 
of  the  bond,  and  It  does  not  appear  by  whom  it 
was  prepared,  but  does  appear  that  it  was  ac- 
cepted and  approved  in  the  exact  terms  it  om- 
tains,  the  plaintiff  cannot  contend  that  the  word 
"he"  was  inadvertently  used  instead  of  the  word 
"we,"  and  that  the  -real  intent  and  purpose  in 
giving  the  undertaking  was  to  giva  a  bond  making 
the  sureties  primarily  liable. 


4^Por  other  aaaes  Me  ■mow  topic  sad  KJR-NUHBEB  In  «U  Key-Numbered  Dliwts  and  ladnn 
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Department  2.  Appeal  ttom  Saperlor 
Oonrt,  Sao  Lnls  Obispo  Counts;;  P- 
Unangst,  Judge. 

Action  by  the  Count?  of  iSan  Luis  Obispo 
against  A.  U.  Ryal  and  others.  Judgment 
for  pliUntlff,  and  defendants  aK>eaL  Re- 
versed. 

Carpenter  &  Gibbons,  of  San  Luis  Obispo, 
for  appellanta  Cbas.  A.  Palmer  and  Thomas 
Rhodes,  botb  of  San  Lnls  Obispo,  for  re- 
qjondent. 

LORIGAN,  J.  This  action  was  broaght  to 
recover  from  defendants  the  sum  of  $2,000, 
for  which  it  Is  alleged  they  are  liable  upon 
an  undertaking  In  that  amount  executed  by 
them  as  sureties  in  a  criminal  action  and 
which  was  declared  forfeited  by  the  superior 
court  ot  San  Luis  Oblapo  county  for  breath 
of  Its  condlUons.  These  are  all  the  alle^- 
tlons  In  the  complaint  respecting  safd  under- 
taking save  that  it  Is  annexed  to  the  com- 
plaint as  a  port  thereof. 

The  undertaking  sued  on  is  a  bond  on  ap- 
peal. It  Is  entitled  People  of  the  State,  etc., 
PlalntllT,  V.  Teofil  Klempke,  Defendant,  and 
recites  and  provides  that: 

An  order  having  been  made  by  the  superior 
conrt  of  San  Luis  Obispo  county  admitting  said 
defendant  to  bail  pending  appeal  In  the  sum  of 
$2,000.  *'we,  A.  M.  Ryal  *  •  *  and  Henry  O. 
HanBen.  •  •  •  hereby  undertake  •  •  • 
tbat  Teofil  Klempke  will  surrender  himself  in 
execution  of  the  judgment  upon  its  being  affirm- 
ed or  modified,  or  upon  the  appeal  Iwing  dismiss- 
ed, or  *  *  *  in  case  the  judgment  is  reversed 
and  the  cense  remanded  for  a  new  trial  that  be 
will  appear  in  the  court  to  whEcb  said  cause  may 
be  remanded  and  submit  himself  to  the  orders 
and  decrees  thereof,  or  if  he  fails  to  perform  ei- 
ther of  these  conditions,  that  he  will  pay  to  the 
state  of  California  the  sum  of  two  thousand  dol- 
lars."   (The  italics  oura.) 

Defendants  signed  the  bond  and  justified 
upon  It ;  it  was  thereupon  approved  and  filed. 
■  and  the  defendant  Klempke  was  released ' 
under  It. 

(Defendants  filed  a  general  demurrer  to 
the  complaint  which  was  overruled,  and, 
having  failed  to  answer  within  the  time  al- 
lowed, judgment  for  the  penal  amount  of  the 
bond  was  entered  agnlnst  them.  They  ap- 
peal from  the  judgment  presenting  thereun- 
der the  sole  question  of  the  validity  of  the 
order  overruling  th^r  demurrer. 

[1]  This  Iwnd,  set  out  In  the  complaint  and 
sued  on,  Is  assumed  to  have  been,  and  doubt- 
less was.  given  as  a  bond  on  appeal  under  sec- 
tions 1273,  1279,  and  1292  of  the  Penal  Code, 
which  provide  for  such  a  bond  and  Its  form 
and  conditions.  One  of  the  conditions  pro- 
vided by  the  Code  to  be  Inserted  In  such  a 
bond,  and  In  fact  the  essential  requirement 
as  far  as  sureties  thereon  is  concerned,  is 
that,  in  the  event  that  the  defendant  in  whose 
b^alf  the  bond  Is  given  falls  to  do  or  per- 
form any  of  the  things  provided  therein  (ful- 
ly recited  In  the  bond  set  out  here),  the  sure- 
ties will  pay  to  the  state  of  California  a  sum 
particularly  q;>eclfled,  being  the  amount  io 
whlcb  the  deCmdant  is  ordned  admitted  to 


bail ;  In  fact,  to  pay  a  designated  penal  sum 
In  the  event  of  the  delinquency  of  their  prin- 
cipal It  Is  a  fttmlllar  rule  of  law  that  sure- 
ties cannot  be  held  beyond  the  terms  of  thdr 
contract  of  suretyship.  They  have  a  rl^t 
to  declare  In  their  bond  the  terms  and  condi- 
tions upon  which  they  shall  be  bound  and  to 
stand  on  the  pre<d8e  terms  of  that  contract, 
"niis  principle  of  law,  when  applied  here,  Is 
decisive  of  this  appeal.  Though  the  Code 
has  provided  just  what  the  essentials  of  a 
bond  on  a  criminal  appeal  shall  contain,  as 
also  what  the  sureties  shall  undertake  In  It. 
it  Is  clear  that  in  preparing  the  undertaking 
here  In  question  there  was  not  one  word  used 
la  tt  whereby  the  defendants,  as  sureties 
therein,  undertake  or  agree  to  do  anyttilng. 
The  law  requires,  and  the  form  of  bond  set 
out  In  the  Code  provides,  that  the  sureties 
shall  bind  themselves  in  the  event  of  the  ap- 
peaUng  defendant  failing  to  do  certain  things 
they  win  pay  to  tb&  state  of  OUfomia  a 
specified  penal  sum.  A  valid  bond  would 
have  provided  tlrnt  "we  (tbe  sureties)  vlU 
pay"  to  the  state  in  tlie  event  our  principal 
falls  to  comply  with  any  of  the  ecmdltlons 
the  sum  epedfled  as  a  penalty.  But  In  the 
bond  sued  on  here  the  sureties  did  not  agree 
to  pay  anything  In  default  of  their  principal ; 
they  only  promised  their  appealing  princi- 
pal— the  defmdant — would  pay.  There  be- 
ing then  nothing  In  the  bond  which  bound 
them  to  pay  any  p«ial  sum  In  the  event  of 
the  default  of  their  principal,  and  standing 
upon  the  strict  terms  of  tlielr  contract,  they 
cannot  be  compelled  to  do  It  Thia  should 
require  no  further  discussion. 

It]  It  Is  asserted  by  re^ndent  that  the 
bond  is  good  in  every  iwrtlcular,  except  that 
the  word  "he"  was  inadvertently  used  Instead 
of  the  word  "we,"  and  that  the  real  Intent 
and  purpose  in  giving  the  undertaking  was 
to  give  a  bond  making  the  sureties  prlmailly 
liable.  But  the  trouble  with  this  position  la 
that  there  are  no  auctions  at  any  Inadrert- 
ence,  lack  of  true  intent,  or  mutual  mistake 
on  the  part  of  any  one  in  the  i»%paratlm 
and  giving  of  this  bond.  It  does  not  appear 
by  whom  It  was  prepared  or  presmted  w 
approved.  All  that  appears  Is  that  it  was 
accepted  and  approved  In  Just  tbe  terms  it 
contains.  There  Is  no  room  for  the  applica- 
tion ot  any  rules  of  cmistnictlon.  There  is 
nothing  uncertain  or  donbtful  or  indefinite 
about  its  terms.  The  language  of  the  bond 
la  clear.  It  Is  plain  the  sureties  agreed  that 
th^r  prlntdpal  would  pay,  but  they  did  not 
agree  thereunder  to  pay  anything  themselves. 
'l?he  Code  provlidons,  tt  la  true,  contemplate 
that  the  sureties  <m  a  bail  bond  should  so 
bind  themselves  and  that  the  bond  should  so 
provide,  but  the  trouble  with  the  bond  here  Is 
that  It  does  not  do  so,  and  this  court  cannot 
make  a  different  contract  for  the  parties 
than  they  themselves  have  made. 

Tbe  Judgmmt  fli^?ealed  from  is  reversed 

We  ooncnr:  MELVIX,  J. ;  IIENSUAW,  J. 
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KLEIK  T.  HARKARXAN.    (S.  F.  7322.) 

(Supreme  Court  of  California.   May  2,  1917.) 

L  SPEcmo  Fkbtoullnoi  «cs930— Cebtaintt 
or  Contract. 
CoDtract  providiug  for  balance  of  price  being 
paid  "in  qnarterlj  yearly  paymeoU"  ia  one  the 
tenna  of  which  are  not  BumdentlT  certidn  to 
make  the  precise  act  to  be  done  clearly  ascer- 
tainable, and  Bo  under  Civ.  Code,  {  S390,  aubd. 
6,  sot  apedScallr  enforceable. 

[Ed.  Note.— For  other  caaea,  see  Specific  Per- 
formance, Cent.  Die  H  SS-SS.] 

2.  SPECIFIO  PEBFOBUAIfCB  «=3>51  —  JVBt  ARD 

Rbasonablb  Contbact. 
If  it  was  the  intention  of  the  parties  to  an 
option  contract,  signed  only  by  the  vendor,  re- 
quiring conveyance  on  pas^ent  of  a  quarter  of 
the  price,  and  not  providing  how  the  obligation 
to  make  the  deferred  payment  is  to  be  evidenced 
or  secured,  that  he  shall  have  no  writing  signed 
b7  an7  one  else  evidencing  an  obligation  to  pay 
the  balance,  nor  any  security  therefor,  beyond 
the  inadequate  security  of  a  vendor's  lien,  spe- 
ciGc  performance  thereof  could  be  refused  under 
Civ.  Code,  |  3391,  subd.  2.  as  not  "just  and  rea- 
■onable"  as  t*  the  vendor  defendant 

[Sd.  Note.— For  other  eases,  see  Specific  Per- 
formance, Cent  Dig.  81  153,  154.] 

3.  Specific  Pebfobuance  ^=»28(1)— Cbbtain- 
TT  OF  Contract. 

Option  contract  tot  land  not  providing  how 
•bligation  to  pay  balance  of  price  is  to  be  evi- 
denced or  secured,  if  contemplating  the  purchas- 
er is  to  give  some  kind  of  secured  evidence  there- 
at la  not  Q>ecifical]y  enforceable,  because  of  its 
uncertainty  as  to  the  manner  thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  IS  61,  6E^  66.] 

4.  Tehdeb  ^9l5(3)— Offeb  or  I*ebfobica.hce 

— Effect— Statute. 
Code  (Sv.  Proc.  2076,  providing  that  ob- 
jections not  made  at  the  time  by  a  person  to 
whom  tcndw  Is  made  are  deemed  waived,  is  qual- 
ified by  Civ.  Code,  {  1501,  providing  that  failure 
to  object  docs  not  waive  a  defect  which  could 
not,  if  specified,  have  been  obviated  b;  the  per- 
son making  the  offer;  and  so  where  an  option 
given  by  defendant  to  i^aintiff  is  so  indefinite  as 
to  time  of  payment  and  manner  of  evidencing 
and  securing  deferred  payments,  as  not  to  be 
specifically  enforceable,  defendant  is  not  bound 
bj  a  tender  of  notes  for  a  definite  time  secured 
mortgage  on  the  property,  though  he  specified 
no  objections  thereto,  as  plaintiff  could  not  have 
remedied  the  defects  in  the  option,  and  to  hold 
defendant  bound  by  a  tender  outside  its  provi- 
dons  would  be  to  make  a  new  contract  for  him. 

[Ed.  Note.— For  other  caaea,  see  Tender,  Cent 
Dig.  i{  41.  42.  45.] 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County ;  W.  M.  Conley,  Judge. 

Action  by  L.  W.  Klein  against  M.  Markarl- 
an.  From  an  adverse  judgment  and  order, 
plaintiff  appeals.  AflSrmed. 

Everts  &  Ewlng,  ot  Fresno,  for  appellant 
D.  A.  Cashin,  Sutherland  &  Barbour,  and  L. 
L.  Cory,  all  of  Fresno,  and  Goodfellow,  Eells, 
Moore  A  Orrick,  of  Saa  Francisco,  for  re- 
spondent. 

SLOSS,  J.  Appeal  by  plaintiff  from  a  judg- 
ment and  an  order  denying  hia  motion  for  a 
»ew  trial.   The  action  was  for  speclflc  en- 


forcement of  an  alleged  contract  for  the  con- 
veyance of  real  estate,  or  to  recorer  damaces 
for  the  breach. 

The  essential  facts  are  stated  In  the  conrf  s 
findings,  which  may  be  summarized  as  fol- 
lows :  On  November  16, 1910,  Markarlan,  the 
defendant,  executed  a  written  option,  where- 
by he  (rffered  to  sell  to  L.  W.  Klein  ft  Ca  a 
tract  of  land  in  Fresno  county  "for  the  sum 
of  f4S,000.  payable  at  the  times  and  upon  tba 
terms  and  ccHidltlons  following,  to  wit.  $11,- 
000  to  be  paid  within  ten  days  from  and  after 
said  company  shall  have  notlfled  me  of  Its 
acceptance  of  this  offer.  The  balance  to  be 
paid  as  follows:  In  quarterly  yearly  pay- 
ments, with  Interest  at  6  per  cent  annually. 
Upon  the  making  of  $11,000  payment  of  said 
purchase  price,  I  will  make,  execute,  and  de- 
IlTer  to  said  company  or  to  any  person  named 
or  substituted  by  It  my  deed  of  conveyance  of 
said  property,  with  and  containing  the  usual 
covenants."  By  the  writing  the  defendant 
agreed,  upon  acceptance  of  his  offer,  to  fur- 
nish an  abstract  showing  good  title.  The  of- 
fer or  option  was  to  remain  In  force  until  the 
16th  day  of  December,  1910,  "and  thereafter 
unUl  the  same  shall  be  withdrawn  by  notice 
in  .writing."  The  option  was  never  with- 
drawn. On  February  17,  1911,  said  L.  W. 
Kl^  ft  Ca  gave  to  the  defendant  wrttten 
notice  that  It  accepted  the  otter,  and  demand 
ed  that  defendant,  furnish  an  abstract  amt 
execute  a  conve^aiica  to  the  plaintiff  <named 
as  substituted  for  W.  Kl^n  ft  Co.),  <^er- 
tDg,  at  the  same  Ume,  to  pay  tbe  defendant 
the  sum  of  $11,000,  and  to  execute  and  de- 
liver to  him  plalntlfTs  four  promissory  notes 
for  98,600  each,  payable,  respecUvelr,  one, 
two,  three,  and  fbnr  years  after  date,  with 
Interest  at  6  per  cent  per  annum,  payable  an- 
nually, together  with  a  mortgage  on  the  said 
land  to  secure  the  payment  of  sndi  notes. 
The  defendant  refused  to  convey  the  land  or 
to  accept  the  m<niey  or  the  notes  or  the  mort- 
gage offered,  notifying  plaintiff  at  the  same 
time  that  he  would  not  perform  said  con- 
tract. On  the  4th  day  of  May.  1012— some 
fourtem  months  later — the  plaintiff  made  a 
renewed  tender  and  demand,  and  the  defend- 
ant again  refused  to  accept  the  tender  or  to 
make  the  conveyanoe.  The  court  finds  that 
the  contract  was  just  and  equitable,  and 
that  the  purchase  price  of  $45,000  was  the 
reasonable  value  of  the  land  at  the  time  the 
option  was  given,  and  at  the  time  it  was  ac- 
cepted, i.  e.,  on  Febrvwry  17,  1911.  Since 
the  last-named  date,  the  land  baa  Increased 
la  value,  and  it  was,  on  the  4th  day  of  May, 
1012  (the  date  of  the  second  demand),  worth 
$60,000.  It  la  found,  contrary  to  the  aver- 
ment of  the  complaint,  that  plaintiff  was  not 
damaged  in  the  sum  of  $15,000.  The  con- 
clusions of  law  drawn  from  these  facts  were 
that  the  contract  was  and  is  "incomplete,  un- 
certain, and  Indefinite ;  that  by  reason  there- 
of said  contract  cannot  be  spedflcally  en* 
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forced^;  and  Out  idalntlfr  had  suffered  do 
damage.  Accordingly,  Judgment  .was  entered 
denying  plaintiff  eitlier  equitable  or  legal 

reUef: 

[1]  It  la  an  old  and  unquestioned  rule  of 
equity  tbat,  whatever  right  there  may  be  to 
maintain  an  action  at  law  for  damages,  a 
contract  will  not  be  speclflcally  enforced  un- 
less it  be  complete  and  certain  Id  Its  terms. 
Pom.  Contr.  §  159;  Agard  v.  Valencia,  39  Cal. 
292.  301;  Coop.  Ass'n  v.  Phllllpa,  66  Cal. 
539.  546;  Reymond  t.  Laboudigue,  148  Cal. 
691.  84  Pac.  189.  The  Civil  Code  (J  3300, 
Bubd.  6)  includes,  among  the  obligations 
which  cannot  be  speclflcally  enforced,  "an 
agreement,  the  terms  of  which  are  not  suffi- 
ciently certain  to  make  the  precise  act  which 
la  to  be  done  clearly  ascertainable."  The 
written  option  or  offer  upon  which  plaintiff 
relies  Is  both  nncertain  and  incomplete  In  Its 
statement  of  the  terms  of  payment  After 
providing  for  a  cash  payment  of  $11,000,  It 
declares  that  the  balance  of  $34,000  Is  to  l>e 
paid  "in  quarterly  yearly  payments,  with  in- 
terest at  6  per  cent  annually."  This  Is,  at 
the  best,  a  vague  or  ambiguous  provision. 
The  clause  would  seem,  at  flrst  glance,  to  call 
for  "quarterly"  or  "quarter  yearly"  pay- 
ments; L  e.,  iwyments  at  Intervals  of  three 
months.  But,  so  understood,  It  falls  to  indi- 
cate the  number  of  such  payments,  or  the 
amonnt  of  each.  The  uncertainty  In  this  re- 
spect Is  fatal  to  the  claim  for  specific  per- 
formance. Williams  T.  Stewart  25  Minn. 
S16;  Piatt  V.  Stonington  Sav.  Bk.,  46  Conn. 
476;  Potts  V.  Whitehead.  20  N.  J.  Eq.  55; 
Schmellng  v.  Erlesel,  45  Wla  325.  The  ap- 
l>eltaDt  contends  that  the  expresdon  was  des- 
ignated to  provide  for  annual  payments,  eadi 
covering  a  quarter  of  the  balance.  This, 
however,  Is  a  strained  reading  of  the  Ian- 
gnagew  In  any  event,  the  words  used  are  far 
from  expressing  the  suggested  purpose  with 
anything  like  clearness  or  certainty. 

[2,3]  Furthermore,  the  ctmtract  fiills  to 
provide  how  the  obligation  to  make  the  de- 
ferred payments  is  to  be  evidenced  or  secur- 
ed. The  option  was  signed  by  the  defendant 
alone.  He  was  to  convey  hla  land  upon  pay- 
ment of  less  than  one-fourth  of  the  purchase 
price.  Thereupon  he  would  have  no  writing 
signed  by  any  one  evidencing  an  obligation  to 
pay  the  balance,  nor  any  security  for  such 
balance  beyond  the  inadequate  security  of  a 
vendor's  Ilea  If  this  was  the  Intent  of  the 
parties,  specific  performance  might  have  been 
properly  refused  upon  the  ground  that  the 
contract  was  not  "Just  and  reasonable"  as  to 
the  defendant  Civ.  Code,  |  3391 ;  Godwin  v. 
Collins,  3  Del.  Ch.  196 ;  Diamond,  etc..  Co.  v. 
Todd,  6  Del.  Cb.  163,  14  Atl.  27.   If,  on  the 
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Other  hand,  the  parties  contemplated  that 
the  purchaser  should  give  some  form  of  se- 
cured evidence  cff  Indebtedness  to  cover  the 
deferred  payments— and  this  the  plaintiff's 
own  conduct  shows  to  have  been  his  view— 
the  agreement  was  entirely  uncertain  with 
respect  to  the  manner  In  which  the  balance 
should  be  evidenced  and  secured.  Harsh  t. 
Lott  8  CaL  App.  385,  97  Pac.  163. 

[4]  The  appellant  concedes,  virtually,  that 
the  writing  Is,  on  Its  face,  so  uncertain  as  to 
preclude  speclflc  enforcement  He  claims, 
however,  that  all  uncertainty  was  removed 
by  his  act  of  tendering  four  notes,  together 
with  a  mortgage  to  secure  them.  The  defend- 
ant having  then  failed  to  specify  any  objecs- 
tlons  to  the  terms  of  the  instruments  tender- 
ed, he  was.  It  is  argued,  precluded  from  ob- 
jecting thereafter.  Section  2076  of  the  Code 
of  Civil  Procedure,  providing  that  objections 
not  made  by  a  person  to  whom  a  tender  is 
made  are  deemed  waived.  Is  cited  In  support 
of  this  claim.  This  section  Is  qualifled  by 
section  1501  of  the  Civil  Co^e,  which  pro- 
vides, in  effect  that  the  failure  to  object  does 
not  waive  a  defect  which  could  not,  if  spedA- 
ed,  hare  been  obviated  by  the  person  making 
the  offer.  Allen  v.  Chatfleld,  172  Cal.  60.  69. 
156  Pac.  47.  No  matter  what  the  defendant 
might  have  said  In  response  to  the  offer,  the 
plaintiff  could  not,  of  course,  have  remedied 
the  defects  In  the  written  option.  The  writ- 
ing was  so  indefinite  that  the  plaintiff  could 
not,  within  its  terms,  lay  the  foundation  for 
a  decree  of  speclflc  p^ormance.  To  hold 
the  defendant  bound  by  a  tender  outside  of 
the  provisions  of  the  option  would  be  to  make 
a  new  contract  for  him.  Hla  mere  silence, 
when  the  nnautborlzed  offer  was  made  to 
him,  did  not  constitute  an  assent  to  such  new 
contract 

Under  the  findings,  the  court  properly  re- 
fused to  award  damages  for  the  breach  of  the 
contract  There  was  no  Increase  In  the  value 
of  the  land  between  the  signing  of  the  option 
and  the  defendant's  breach,  which  occurred 
when  he  refused  to  comply  with  the  first  de- 
mand, that  of  February  17,  1911.  So  that, 
assuming  that  the  case  pres«itB  the  element 
of  bad  folth  which,  under  section  3306  of  the 
Civil  Code,  is  essential  to  a  recovery  of  t(te 
difference  between  the  contract  price  and  the 
value  at  the  time  of  the  breach,  the  findings 
(amply  supported  by  the  evidence)  show  that 
there  was  no  such  difference.  There  Is  no 
claim  that  plaintiff  suffered  any  qther  item 
of  damage  recoverable  under  section  3306. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur :  SHAW,  J. ;  LAWIX)R,  J. 
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DBOWN  T.  NEW  AMSTEmOAM  CASUALTY 
CO.  et  aL  (S.  F.  730&) 

(Supreme  Court  of  California.  April  30,  1917.) 

L  LfSVEAflCE  ®=>44S— ItlGUT  TO  PBOCBEDS— 
BEHEriCIART  KlLLI.NQ  InSUBED.- 

I*ublic  policy  prevents  a  beneficiary  wbo  un- 
lawfully icills  the  insured  from  recovering  on 
the  insurance  policy. 

(Ed.  Note.— For  other  caaea,  see  Insurance, 
Cent.  Dig.  i  1150.] 

2.  Cbimin&l  Law  <(s:»308-^besuuption— In- 

KOCE?!CS.  . 
I'nder  tbe  direct  provisions  of  Pen.  Code, 
i  1006.  ilofradant  in  a  criminal  trial  is  presuma- 
bly innocent  until  bis  guilt  is  proved  beyond  a 
renmnable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent.  Dig.  §  731.] 

ft.  RVIDBItCE    4^360  — PBBBnUFTIOlIS  —  lNRO- 

CEiicB  or  Crime. 
In  a  civil  action  under  Code  Oiv.  Proc.  1 
1S26.  a  partjr  ia  presumed  innocent  of  crime  un- 
til contrary  is  proven  to  a  moral  certainty. 

fEd.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dix.  i  81.] 

4.  iRSnSARCB  4P»63&— I^EADIHO   ^»8(S)  — 

scpficierct  of  cohplaiht— bsneficiabt 

Killing  Insured. 
Id  an  action  on  an  insurance  policy,  allegn- 
tioas  that  the  lieneficiary  dischari:ed  a  loaded 
fwdol  at  insured  and  kilted  liim,  and  therefore 
could  not  recover  on  the  policy,  do  not  preclude 
recovery,  since  tbe  killing  may  not  have  been 
premeditated  or  unlawful,  and  the  last  allega- 
tion is  merely  the  pleader's  ctmclusion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1589-1602.] 

Department  1.  Appeal  from  Superior 
Court,  Clt7  and  Conntr  of  San  Francisco; 
Geo.  A.  Sturtevant.  Jadgft 

Action  by  Wlllard  N.  Drowd,  admlnlrtra- 
tor  of  tbe  estate  of  Ardier  Cnllen  Drown, 
defeased,  against  tbe  New  Amsterdam  Cas- 
ualty Company  and  AmeUa  C.  Drown.  Frran 
a  Judinnent  sustaining  a  demurrer  to  tbe 
oomj^lnt.  plaintiff  appeals.  Reversed. 

J.  F,  Leicester  and  Drown,  Leicester  ft 
DrowD,  all  of  San  Francisco,  for  appellant, 
Llllenthal,  McKinstry  &  Raymond,  at  Sao 
Francisco,  for  respondents. 

SHAW,  J.  The  plainUff  has  appealed  from 
the  Judgment  upon  the  Judgment  roll  alone. 
Tbe  court  below  having  sustained  the  demur- 
rer to  the  complaint  without  leave  to  amend, 
the  sole  question  presented  Is  whether  the 
complaint  states  a  cause  of  action. 

Tbe  action  is  by  tbe  administrator  of  tbe 
estate  of  Archer  Culleu  Drown  to  recover 
the  proceeds  of  a  policy  Issued  by  the  de- 
fendant company  Insuring  the  said  Archer 
Cnllen  Drown  against  death  by  accidental 
means.  The  complaint  alleges  that  on  June 
22,  1912.  the  defendant  issued  tbe  policy  sued 
<m  whereby  the  company  agreed  "to  pay, 
•  •  •  in  tbe  event  of  the  accidental  death 
of  said  Archer  Cullen  Drown,  *  *  *  to 
t3ie  beneficiary  designated  In  said  policy,  If 
surviving,  otherwise  to  tbe  executors  or  ad- 
ministrators of  said  Arcber  Cullen  Drown," 


'  the  proceeds  of  tbe  policy ;  thst  AmeUa  C 
Drown,  wiffe  of  tbe  insured,  was  and  Is 
named  therein  as  tbe  beneficiary ;  that  while 
the  policy  was  in  full  force  and  effect,  on 
tbe  24th  day  of  October,  1913,  tbe  said  Arch- 
er Cullen  Drown  met  with  death  by  acciden- 
tal means  In  the  following  mannnr:  That 
while  the  said  Arcber  Cnllen  Drown  was  "re- 
clining and  reposing  In  his  bed,  and  whilst 
he  was  wholly  unarmed,  and  was  rest- 
ing and  endeavoring  to  or  was  sleeping,  his 
said  wife  Amelia  G.  Drown  took  a  loaded 
pistol  in  her  hand  and  discharged  the  same 
at  the  said  Arcber  Cullen  Drown,  and  shot 
and  killed  her  said  husband,  Archer  Cullen 
Drown" :  that  the  injuries  resulting  there- 
from were  not  Intentionally  or  otherwise 
self-Infilcted,  and  that  the  Injuries  and  re- 
sulting death  were  without  design,  unfore- 
seen, and  unexpected  on  the  part  of  the  said 
Archer  Cullen.  Drown;  that  claim  of  loss 
imder  said  policy  was  duly  presented  to  tbe 
defendant  company;  that  said  Amelia  C. 
Drown,  the  beneQcIary  designated  In  tbe  pol- 
icy, caused  the  accidental  death  of  said 
Archer  Cullen  Drown,  as  above  related,  and 
that  "because  such  death  was  caused  by  her 
act,  as  aforesaid,  she  Is  not  herself  entitled 
to  take  any  advantage  or  benetit  under  said 
policy.  *  •  *  but  that  tbe  llablUty  of  the 
said  defendant  New  Amsterdam  Casualty 
Company  upcm  and  under  said  policy  contin- 
ues in  full  force  and  effect,  and  any  and  all 
moneys  upon  or  under  said  policy  belong  to 
and  form  part  ot  the  estate  of  said  Arcber 
Cullen  Drown,  deceased" ;  that  said  Ainelia 
C  Drown  claims  an  Uiterest  adverse  to  jOain- 
tlff  in  tlie  proceeds  of  said  policy  as  tbe  des- 
ignated benefldary  and  Is  a  necessary  party 
defendant ;  that  said  Amelia  O.  Drown  after 
tbe  death  of  tbe  said  Archer  Cullot  Drown 
did  assign  and  transfer  to  the  plolnUff,  as 
such  administrator,  all  her  right  and  Interest 
under  the  said  policy ;  that  demand  was  duly 
made  by  plaintiff  upon  tbe  defendant  com- 
pany for  the  payment  of  the  proceeds  of  the 
said  policy,  but  that  tbe  said  defendant  com- 
pany has  refused  to  make  such  payment  to 
plaintiff  or  to  the  said  Amelia  C.  Drown,  or 
to  any  other  person  on  account  of  or  la  sat- 
isfaction of  the  amount  due  under  said  pol- 
icy. 

[1]  On  tbe  part  of  the  appellant  It  Is  con- 
ceded that  where  one  Insures  bis  own  life  for 
tbe  benefit  of  another  person,  and  tbe  bene- 
ficiary murders  or  unlawfully  kills  the  per- 
son Insured,  public  policy  will  not  allow  such 
beneficiary  to  recover  upon  the  policy.  It  Is 
contended,  however,  that  In  such  a  case  If 
the  terms  and  conditions  of  the  imlicy  have 
been  fully  performed  by  tbe  person  Insured, 
tbe  law  will  not  permit  the  policy  to  lapse  In 
favor  of  tbe  Insurer,  but  will  raise  a  result- 
ing trust  In  favor  of  tbe  estate  ct  the  insured 
person  and  allow  a  recovery  upcm  tbe  pol- 
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icy  hj  Mm  personal  representatlres.  Both 
parties  have  presented  their  views  on  this 
proiKisltion  with  much  force  and  ability. 

C2-4]  We  cannot  find  In  the  allegations  of 
the  complaint  any  statement  of  the  facts 
necessary  to  raise  the  question.  One  of  the 
strongest  disputable  presumptions  known  to 
the  law  is  the  presumption  "that  a  person 
ta  Innocent  of  crime."  Code  dr.  Proc.  | 
1963,  Bubd.  1.  In  a  criminal  action  the  de- 
fendant Is  presumed  to  be  Innocent  until  bis 
gnllt  Is  proved  beyond  a  reasonable  doubt 
Pea.  Code,  1 10S6.  In  a  cMl  actlcm  proof  to 
a  moral  certainty,  whtcb  may  fall  short  of 
proof  beyond  reasonable  donbt.  Is  snfflcient 
Code  Civ.  Proc.  |  1S26.  It  Is  an  tnTarlahle 
rule  that  if  the  fieict  that  another  person 
has  ccMumitted  a  felony  ts  essoitlal  to  a 
cause  of  action  or  defense,  the  person  assert- 
ing such  cause  of  action  or  defense  must,  in 
order  to  malntalD  it,  show  that  such  other 
person  has  committed  such  felony.  In  his 
pleading  of  the  cause  of  action  or  defense  he 
cannot  rely  on  a  statement  of  the  mere  con- 
clusion that  the  other  person  did  commit  the 
offense,  or  that  he  was  guilty  thereof,  but 
must  state  every  fact  which  it  would  be  nec- 
essary to  prove  against  such  person  to  es- 
tablish the  crime  and  his  guilt  thereof  In  a 
criminal  prosecution  therefor,  except,  per- 
haps, the  venue.  If  the  facts  essential  to  the 
crime  ars  not  alleged  there  can  be  no  pre- 
sumption that  such  crime  has  been  commit* 
ted  and  the  person  concerned  must  be  pre- 
sumed to  be  Innocrait  thereof. 

If  we  apply  these  principles  to  the  present 
case  it  will  clearly  appear  that  there  is  no 
foundation  in  the  complaint  for  the  argu- 
ment that  Amelia  C.  Drown  was  guilty  of  the 
murder  or  of  the  unlawful  killing  of  Archer 
Cullen  Drown.  Murder  is  the  unlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thou^t  Pen.  Code,  1 187.  Such  malice  may 
be 'either  express  or  implied.  Pen.  Code,  { 
188.  Manslaughter  is  the  unlawful  killing 
of  a  human  being  without  malice,  either 
voluntarily,  "upon  a  sodden  quarrel  or  heat 
of  passion,"  or  involuntarily,  "in  the  commis- 
sion of  an  unlawful  act,  not  amounting  to  a 
felony  or  in  the  commission  of  a  lawful  act 
which  mar  produce  death,  in  an  unlawful 
manner,  or  without  due  caution  or  circum- 
spection." Pen.  Code,  §  192.  There  are  no 
allegations  In  the  complaint  to  the  effect  that 
the  killing  of  Archer  Cullen  Drown  was  done 
with  that  malice,  either  express  or  implied, 
which  Is  necessary  to  make  the  act  a  mur- 
der. In  order  to  constitute  voluntary  man- 
slaughter there  must  be  an  Intent  to  till, 
though  It  is  not  that  deliberate  and  malicious 
intent  which  Is  an  essential  element  In  the 
crime  of  murder.  People  v.  Freei,  48  Cal. 
437.  There  Is  no  allegation  that  the  killing, 
though  without  malice,  was  done  upon  the 
sudden  quarrel  or  heat  of  passion  which  is 
necessary  to  reduce  an  unlawful  and  Inten- 


tional killing  to  manslaughter.  It  is  not 
averred,  either  directly  or  Indirectly,  that 
the  killing  was  done  in  the  commission  of  an 
unlawful  act,  or  in  the  commission  of  a  law* 
ful  act  In  .an  unlawful  manner,  or  without 
due  caution  or  drcuraspectlon.  There  Is, 
therefore,  no  basis  for  the  claim  that  the 
complaint  shows  an  Involuntary  manslau^- 
ter.  It  is  not  alleged  that  it  was  unlawful 
or  Uiat  It  was  intentional.  The  pleader 
seems  to  have  been  careful  to  avoid  making 
^ther  'of  these  allegations.  Hie  ctuiplalnt 
allies  that  the  death  was  accidental,  that  tt 
was  "effected  solely  and  exclusively  by  ac- 
cidCTtal  means,"  that  "said  aoHdental  death" 
resulted  from  the  act  of  said  Amelia  C. 
Drown.  It  described  the  act  which  caused 
his  death  as  fallows:  "Am^a  C.  Drown 
took  a  loaded  pistol  In  her  hand  and  dis- 
chai^ed  the  same  at  the  said  Axcber  Cullen 
Drown,  and  shot  and  killed"  him.  All  this 
might  have  occurred  without  any  Intention 
on  her  part  dtber  to  shoot  him  or  kilt  him. 
A  loaded  pistol  may  be  discharged  at  a  per- 
son by  another  without  any  Intent  whatever 
to  kill.  In  the  connection  in  which  "at"  Is 
used  In  the  sentence  It  means  merely  that  she 
shot  the  pistol  in  the  direction  of  said  Arch- 
er Cullen  Drown.'  It  carries  no  necessary 
implication  of  Intent,  and  no  intent  Is  alleged 
in  the  complaint  in  any  other  manner.  If, 
after  taking  the  pistol  In  her  hand,  she  ac- 
cidentally discharged  It  without  any  inten- 
tion whatever  of  doing  so,  and  the  pistol 
was  then  pointed  In  the  direction  of  the  de- 
cedent. It  could  truthfully  be  said  that  she 
had  shot  the  pistol  at  him.  The  language  is 
as  consistent  with  an  imintentional  and  ac- 
cidental discharge  as  with  a  discharge  with 
the  Intent  to  shoot  the  decedent.  It  does  not 
expressly  declare  that  It  was  accidental,  al- 
though that  fact  might  be  implied  from  the 
language  describing  it  as  "the  accidental 
death"  and  as  a  death  caused  by  "accidental 
means."  In  view  of  the  lack  of  any  showing 
In  the  complaint  that  the  killing  was  feIo< 
nions,  the  case  cannot  be  considered  upon  the 
theory  that  she  is  estopped  by  her  conduct 
and  on  grounds  of  puMlc  poUf^  from  claim- 
ing the  benefits  of  the  p<^(7  of  Insarance. 
Even  an  IntentloniU  killing,  U  done  in  her 
lawful  self-defense,  would  not  prevent  ber 
from  claiming  the  benefits  of  the  policy.  The 
facta  alleged,  however,  exclude  the  theory 
of  self-defense.  There  Is  an  allegation  that 
because  of  the  facts  rolatlng  to  the  cause  at 
bis  death,  as  above  stated,  Amelia  O.  Drown 
is  not  entitled  to  enforce  the  policy  or  take 
the  benefit  thereof.  But  this  Is  a  conclusion 
of  law,  and  It  in  no  wise  alters  or  enlarges 
the  legal  effect  of  the  facts.  If  the  plaintiff 
seeks  to  recover  on  behalf  of  the  estate  on 
the  ground  that  the  beneficiary  cannot  claim 
the  benefits  of  the  policy,  he  must  state  the 
facts  upon  which  the  principles  of  public 
policy  doiyiog  her  right  must  rest  Upon 
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thij  complaint  snob  statement  would  be  nn- 
neoeesary  because  upon  the  face  of  the  com- 
jAafait  the  b^efldary  la  entitled  to  recover 
upon  the  policy.  It  being  alleged  that  the 
proper  proof  of  death  and  claim  of  loss  was 
made,  and  the  allegatloQ  that  she  has  assign* 
ed  her  Interest  to  plaintiff  for  the  benefit  of 
the  estate  Is  sufficient  to  entitle  him  to  main- 
tain the  action.  If  the  defendant  desires  to 
mske  a  defense  on  the  ground  stated,  an 
inswer  will  be  necessary  setting  up  the  facts 
upon  which  It  Is  claimed  the  beneficiary  of 
the  policy  is  debarred  from  recovery  there- 
(m.  Upon  the  facts  stated  In  the  complaint 
we  can  see  no  ground  for  holding  that  it  does 
not  state  a  cause  of  action  In  favor  of  the 
plaintUt  It  would  be  manifestly  improper 
tor  this  court  to  render  a  decision  upon  an 
airamed  fact  of  so  grave  a  character,  unless 
sndi  fact  Is  shown  by  the  record  before  it 
It  may  be  remarked  that  it  Is  stated  in  the 
tbat  she  has  bem  acquitted  of  crlml- 
■al  hMDldde. 
Tbe  Judgment  Is  reversed. 

We  coneuri  SLOSS,  J.;  LAWLOB,  J. 

8TATB  BANK  OF  LANSING  t.  McLAUBT 
et  al. 

SAME  V.  McLAURT. 

(Sac.  2333.  2334.) 

{SapTMne  Court  of  CaliforDia.   April  30,  1917.) 

L  JcDGUENT  <S=894—  Satisfaction  —  Obdeb 
TO  BrrTCB  Satisfactiow— When  Pbopeb. 
Where  judgment  debtor  moved  for  order  to 
Mtisfy  judgment  under  Code  Civ.  Proc.  {  075, 
aothonsing  such  order  whenever  a  judgment  Is 
■attsfied  in  fact  otherwise  than  upon  an  execu- 
tfam,  there  was  no  error  In  denying  the  motion, 
irtkere  the  only  evidence  as  to  satisfaction  was 
affidavits  in  direct  confiict. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
CeaL  Dig.  H  1706-1700,  1712.] 

Z  JoDOHKNT  «=38&4  —  Satibfactcon  —  Obdeb 
TO  Enter  SATieFAorioN— When  Pbopkb. 
Though,  in  proceeding  to  have  a  judgment 
fttisfied  of  record  under  Code  Civ.  Proc.  s  675, 
it  may  be  that  the  court  should  not  decide  the 
i«ie  of  satisfaction  on  affidavits  alone,  a  mov- 
ant, who  fails  to  ask  independent  trial  by  jury 
or  a  reference  of  such  issue,  cannot  complain 
that  tbe  court  should  not  have  decided  such  issue 
ga  affidavit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1706-1709,  1712.] 

3.  Appeal  ahu  Ebbob  4^»523(2>— Scopi:  or 

RlVIEW  —  IlECOBD  —  BBQUISrrXS  AND  StTFTI- 
CIE>CT. 

The  court  cannot,  on  appeal  from  granting 
or  denial  of  a  motion  to  satisfy  judgment  under 
Code  Civ.  Proc.  S  6T5,  consider  affidavits  or  oth- 
er eTid<>nce  used  in  the  court  below,  unless  they 
tn  authenticated  by  incorporation  into  a  bill  of 
exceptions,  within  court  rule  29  (119  Pac.  xiv). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  2374.] 

Department  1.  Appeals  from  Superior 
Court.  Tulare  County ;  W.  B.  Wallace,  Judge. 

Actions  by  tbe  State  Bank  of  Lansing 
against  C.  S.  McLaury  and  Harry  lliomp- 


son  and  against  Q  S.  McLaury.  On  def^- 
ants*  motions  for  orders  satisfying  the  Judg- 
menL  From  orders  denying  the  motions,  de- 
fendants appeal.  Affirmed. 

Everts  &  Ewing,  of  Fresno,  fiv  appdlants. 
Bradley  &  Bradley,  ot  Tfsalia,  for  reqwnd- 
ent 

SLOSS,  J.  Appeals  in  two  cases  are  here 
presented.  The  plaintiff  la  the  sande  In  both 
actions.  O.  S.  McLaury  and  Harry  Thomp- 
son are  defendants  In  the  one  action,  and 
McLaury  la  the  sole  defendant  In  the  other. 
Except  for  this  drcumstance,  and  a  differ- 
ence In  the  amounts  Involved  In  the  two  cas- 
es, tbe  facts  are  Identical,  and  the  two  ap- 
peals have  been  submitted  upon  a  single  set 
of  briefs.  A  brief  statement  of  the  facts  in 
No.  2334  will  Ulustrate  tbe  legal  questions 
commtm  to  the  two  appeals. 

The  plaintiff  brought  an  action  against 
McLaury  on  a  promissory  note,  and  recov- 
ered Judgment  by  default.  More  than  a  year 
after  the  entry  of  the  judgment,  Mcl^uzy 
gave  notice  that  he  would  move  the  court 
for  an  order  satisfying  the  judgment  and  re- 
calling an  execution  Issued  thereon.  The  no- 
tice of  motion  was  accompanied  by  the  affi- 
davit of  McLaury  in  which  he  stated.  In  ef- 
fect, that  since  the  entry  of  the  judgment, 
the  plaintiff  bad  come  Into  tbe  possession  of 
money,  sufficient  In  amount  to  cancel  tbe  In- 
debtedness represented  by  the  judgment 
Said  money  was  declared  to  be  the  proceeds 
of  securities  belonging  to  McLaury,  and  held 
by  the  plaintiff  under  an  agreement  tba'; 
money  collected  thereon  should  be  ai^Iled 
upon  said  Indebtedness.  The  plaintiff  filed 
an  affidavit  denying  the  holding  of  any  se- 
curities for  Mcl^ury,  or  the  collection  of  any 
money  applicable  to  McLaury's  debt  The 
court  made  an  order  drying  the  motion  to 
satisfy  tbe  judgment  and  recall  the  execu- 
tion.  The  appeal  Is  from  this  order. 

[1]  The  motion  was  made  under  section 
675  of  the  Code  of  Civil  Procedure,  which 
authorizes  the  court  to  order  entry  of  satis- 
faction "whenever  a  judgment  Is  satisfied  In 
fact,  otherwise  than  upon  an  execution." 
Buckeye  R.  Ca  v.  Kelly.  163  CaL  8,  124  Pac. 
536,  Ann.  Caa.  1913E,  840.  Tbe  order  Is  to 
be  made  only  where  the  Judgment  has  in 
fact  been  satisfied.  In  the  case  before  us, 
the  only  evidence  touching  this  vital  ques- 
tion consists  of  affidavits  which  are  In  direct 
confiict  .  It  is  difficult  to  see,  therefore,  how 
It  can  be  contraded  that  the  court  erred  In 
denying  to  tbe  defendant  the  relief  for  which 
he  asked. 

[2]  The  appellant's  argument  Is  that, 
where  the  fact  of  satisfaction  by  payment  is 
In  controversy,  the  court  should  not,  upon  a 
motion  under  section  675,  decide  this  Issue 
upon  affidavits  alone.  The  payment  being 
denied,  the  court.  It  Is  claimed,  should  ei- 
ther remit  the  defendant  to  an  Independent 
action,  or  ^ould  provide  for  determination 
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oiF  the  disputed  fact  by  means  of  a  refer- 
ence or  a  submission  to  a  jury.  23  Cyc  1498. 
Then  Is  much  force  in  the  suggestion  that 
an  issue  of  this  kind  could  better  be  deter- 
mined otherwise  than  by  the  summary  pro- 
cedure of  a  motion  made  and  resisted  atwn 
affidavits.  Woodford  v.  Reynolds,  36  Minn. 
155,  80  N.  W.  757;  Atkinson  T.  Harrison,  153 
Pa.  472.  26  Atl.  294.  It  siay  well  be  that, 
where  the  fact  of  payment  Is  disputed,  a  ref- 
erence wocld  be  prc^wr.  Dwight  7.  St  Jotin, 
25  N.  X.  2m.  But  the  appellant  Is  not,  on 
the  record  before  as,  in  a  position  to  ques- 
tion the  action  of  the  court  below.  There  is 
nothing  to  indicate  that  be  requested  a  ref- 
erence, or  the  submission  of  the  issue  of  fact 
to  a  Jury.  He  undertook,  apparently,  to  pre- 
sent his  motion  for  decision  on  affldavlts, 
and,  having  so  presented  It,  he  cannot  now 
Insist  that  the  court  below  should,  of  Its  own 
motion,  have  directed  a  procedure  different 
from  that  whldi  he  himself  initiated  and  In- 
vited. 

[8}  We  have  discussed  the  case  on  the  asr 
sumption  ttiat  the  record  pn^rly  shows  that 
the  motion  was  presented  to  the  court  upon 
the  two  aiBdavlts  to  which  we  have  referred. 
But,  in  fact,  the  record  does  not  ^ow  this. 
The  transcript  consists  merely  of  copies  of 
the  complaint,  the  Judgment,  defendant's  no- 
tice of  motion,  a  written  motltm,  defendant's 
affidavit,  a  counter  affidavit,  the  order  deny- 
ing the  motion,  and  the  notice  of  appeal. 
These  papers  are  oertlfled  by  the  clerk  as 
correct  copies  of  the  originals  on  flie.  They 
are  not  incorporated  in  any  bill  ot  exoep- 
tlona  Under  the  settled  rule  of  this  court, 
we  cannot,  on  an  am)eal  from  the  granting 
or  denial  of  a  motltm  like  the  one  here  in- 
volved, ccmslder  affidavits  or  otber  eviden<» 
used  In  the  court  below,  unless  such  affidavits 
or  evidence  be  authenticated  by  Incorpora- 
tion into  a  bill  of  excepti<Mis.  Bule  29  of 
this  court  (119  Paa  xlv)  provides  for  this 
method  of  authentication  where  no  other 
mode  is  auttiorlzed  by  law.  There  is  no  law 
authorizing  another  mode  in  such  cases  as 
this,  unless,  perhaps,  the  evidence  taken  can 
be  brought  up  In  a  transcript  pr^ared  under 
the  alternative  method  provided  by  sections 
»63a,  953b,  and  953c  of  the  Code  of  Civil  Pro- 
cedure. There  is  no  pretense  of  any  attempt 
to  procure  a  record  under  these  sections. 
Not  only,  therefore,  are  we  precluded  from 
considering  the  affidavits  printed  in  the  tran- 
script, but  we  must  assume,  In  support  of 
the  order,  that  any  additional  evidence 
which  would  support  It  was  presented  to  the 
court  below.  Herrllch  v.  McDonald,  80  Gal. 
472.  22  Pac.  299;  Von  Glahn  v.  Brennan,  81 
Cal.  261,  22  Pac.  696;  Shaln  v.  Eikerenkot- 
ter,  88  Cal.  13,  25  Paa  966 ;  Melde  v.  Reyn- 
olds, 120  Cal.  2.14,  52  Paa  491 ;  Bamsbottom 
v.  Fitzgerald,  128  Cal.  75.  60  Pac.  522;  Skin- 
ner V.  Horn,  144  Cal.  278,  77  Pac.  904;  Es- 
tate of  Dean,  149  Cal.  487,  87  Pac  13.  It  is 
Inconibrat  upon  the  aK>eUant  to  show  error, 


and  this  he  has  not  done,  where  he  falls  to 
pres«it  to  the  aKMUate  court  the  evidence 
on  which  the  trial  court  acted.  In  support 
of  the  order,  we  would  be  entitled  to  as- 
sume, if  that  were  necessary,  that  the  court 
below  did  order  a  reference  or  sulmiit  the 
issue  to  a  Jury,  as  the  appellant  urges  it 
should  have  done,  and  ttiat  the  reference  or 
the  Jury  trial  resulted  In  favor  of  the  re- 
spondent's contention. 

We  are  not  called  upon  to  dedde  here 
whether  the  denial  of  defendant's  motion 
would  operate  as  a  bar  to  an  ind^ndent 
action  in  cQuity  to  enjoin  the  enforcement 
of  the  Judgment  It  is  enough,  for  present 
purposes,  to  say  that  error  In  the  doilal  of 
the  motion  is  not  shown. 

In  each  of  the  above-entitled  cases,  the 
der  appealed  from  is  affirmed. 

W*  cracur:  SHAW,  J.;  LAWLOB,  J. 


(m  Cal.  BU 
BANK  OF  GOMMBRCE  ft  TRUST  GO.  T. 

KENN£;Y.   (L.  a.  3966.) 

(Supreme  Court  of  California.  May  4,  10174 

1.  Appeal  and  Erbob  «s39901— Bbvikw-— Pbk- 

8UUPTI0N8. 

Every  presomptioD  is  in  favor  of  the  regu- 
larity of  the  proceedings  in  a  court  of  general 
jurisdiction  upon  which  a  judgment  is  based, 
and  it  devolves  upon  the  appellant  to  affirmative. 
ly  Bbow  the  error  upon  which  he  relies  for  re- 
venal. 

[Ed.  Note.— For  other  caMB,  Bee  Appeal  and 
Error,  Cent,  Dig.  SS  1771,  3670.] 

2.  CODBTS  «=>S5  —  JUBISDICTJON  —  PBBSUMP- 
TJONS. 

Id  a  suit  to  quiet  title  to  land  acquired  by 
defendaat  in  a  partition  suit,  and  purchased  bj 
plaintifr  at  sheriff's  sale,  wnere  the  return  ot 
summons  and  service  thereof  la  that  suit  upon 
this  defendant  is  not  brought  up  in  the  record, 
the  court  in  examining  the  recitals  in  the  judg- 
ment roll  in  the  partition  suit  will  not  examine 
for  proof  of  personal  service  upon  this  defend- 
ant ;  but  since  tiie  prosumption  is  that  the  court 
would  not  have  acted  illegally,  will  examine 
only  for  showing  in  the  record  of  want  Ot  such 
personal  service. 

[Ed.  Note.— For  otber  casea^  see  Gourta,  Cent. 
Dig.  SS  140,  141,  145,  146.] 

3.  CouBTS  «s»36  — JuBiSDZonoir  —  PuBnMp. 

TION. 

In  a  suit  to  quiet  tiUe  to  land  acquired  by 
defendant  in  a  partition  suit  and  purchased  bj 
plaintiff  at  sheriff's  sale,  where  uie  recital  in 
the  partition  suit  is  that  legal  process  '*was  duly 
served  upon  all  persons  who  had  or  claimed  to 
have  any  interest  in  said  property  who  are  in 
this  sute,"  and  that  as  to  others  service  by  pub- 
lication was  had,  as  this  defendant  who  had  an 
interest  in  the  property,  will  be  presumed  to 
have  been  witiiin  the  state,  in  the  absence  of  a 
contrary  showing,  and  as  he  Is  not  ^own  to  be 
within  the  excepted  cla.ss  upon  whom  service  was 
had  by  publication,  the  appellate  court  must 
accept  as  true  that  he  was  "duly  served,"  which 
under  the  circumstances  shown  could  not  be 
other  than  "personalty  served,"  since  any  condi- 
tion of  facts  consistent  with  the  validity  of  the 
judRment  will  be  presumed  to  have  existed,  rath- 
er than  one  which  will  defeat  the  judgment  and 
hence  the  judgment  is  binding  up<ni  defendant. 


*3>ror  other  casw  m  same  taplo  and  KBT-KUHBBR  lo  all  Kw-Numbared  DlisBts  aad  Indeaw 
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although  derignating  him  aa  "Kiimey"  instead 
<rf  "Kenney." 

[Ed.  Note.— For  other  caaaB,  sea  Gonrta,  Cent 
Dig.  18  140,  141, 146,  140.] 

D^artment  1.  i^ipeal  from  Supwlor 
Court,  San  Dl^  CouDty ;  T.  !«.  Lewis,  Judge. 

Suit  to  qnlet  title  by  the  Bank  of  Com- 
merce &  Trust  Company  against  Patrick 
Kemney.  Judgment  for  plaintiff,  and  detoid- 
ant  appeals.  Affirmed. 

E.  B.  Lamme  and  E.  I.  Kendall,  both  of 
Sao  Diego,  for  appellant  Sam  Ferry  Smith, 
of  San  Dieg(^  fw  respondent 

VICTOIl  BJ.  SHAW,  Judge  pro  tem.  Prom 
a  judgment  rendered  in  favor  of  plaintiff 
qaletiug  its  title  to  certain  real  property  de- 
Bcrlt>ed  in  the  complaint  as  lots  17  to  20,  both 
Inclusive,  in  block  39  of  Middletowo  addition, 
according  to  partition  map  thereof  on  Ole  in 
the  county  clerk's  office  of  San  l>iego  county. 
In  the  case  of  Roark  et  at  t.  Forward  et  al., 
and  an  order  denying  hla  motion  for  a  new 
trial,  defendant  appeals. 

It  appears  In  the  statement  on  the  motion 
for  a  new  trial  that  Middleton  addition  Is  a 
snbdhislon  of  pueblo  lot  1121  of  the  public 
lands  of  the  dty  of  'San  IMego ;  that  after 
the  title  of  the  said  pueblo  lot  had  vested  in 
a  number  of  persons  as  tenants  In  eonunon, 
among  whom  was  Patrick  Kenney,  the  de- 
fendant, an  action  was  instituted  wherein  all 
owners  thereof  were  made  parties,  the  pur- 
pose of  which  Suit  was  to  obtain  a  decree 
partitioning  said  pueblo  lot  1121.  A  sum- 
mons was  issued  by  the  clerk  In  form  as  di- 
rected hy  section  756  of  the  Code  of  Civil 
Procedure,  which,  as  shown  by  the  Judgment 
roll  in  the  partition  suit,  the  court  found  to 
have  been  served  as  follpws: 

*^hat  l^al  process  of  this  ooort  was  duly 
served  upon  all  the  parties  and  all  the  tenants 
in  common  and  all  persona  having  aas  interest 
in  or  lien  of  record  by  mortgage,  judgment  op 
otherwise  upon  said  tract  oC  land  or  any  par- 
ticular portiun  thereof  and  all  persons  who  bad 
or  claimed  to  have  any  interest  in  said  property 
who  were  in  this  state,  and  that  as  to  all  pei-- 
sons  or  parties  having  any  share  or  interest  who 
wore  unknown  or  who  resided  out  of  this  state 
or  who  had  departed  fnun  this  state  or  could  not, 
after  due  diligence,  be  found  within  this  state 
or  conceal  themselves  to  avoid  the  services  of 
BUmmona,  or  who  was  a  foreign  corporation, 
having  no  maaaglng  or  business  agent,  cashier 
or  secretary  within  this  state,  and  the  facts  were 
made  to  appear  i>j  affidavit  to  the  satisfaction 
of  the  court,  and  it  appeariag  by  such  affidavit 
and  the  verified  complaint  on  file  that  a  cause 
of  action  existed  against  said  defendants  in  re- 
spect to  whom  the  service  was  made  and  that 
they  were  each  necessary  and  proper  parties  to 
the  action,  and  the  said  court  made  an  order 
that  a  service  be  made  by  publication  of  the  sum- 
mons and  said  summons  was  duly  served  upon 
all  and  each  of  said  parties  by  publication  as 
provided  by  law  and  directed  by  said  order." 

At  the  trial  a  Judgment  was  rendered 
wherein  It  was,  among  other  things,  decreed 
that  Patrick  Kinney  was  the  owner  of  and 
entitled  to  have  set  apart  to  blm  as  such 
owner  all  of  block  39,  as  designated  upon  the 
partition  mai^  subject  however,  to  the  pay- 


ment of  $140.50  costs  assessed  against  said 
lot  Default  being  made  in  payment  of  said 
coats,  block  39  was,  by  the  sherlflT,  sold  and 
conveyed  to  one  H.  O.  Gordon,  from  whom, 
by  mesne  conveyances,  the  plaintiff  acquired 
title  to  the  lots  in  question. 

The  propositiim  presented  is,  conceding  de- 
fendant's ownership  of  an  individual  Interest 
in  the  pueblo  lot  represented  by  block  39, 
was  he  divested  of  tiUe  thereto  by  the  sher- 
iff's sale  to  Gordon,  to  whose  interest  plain- 
tiff succeeded?  That  upon  this  record  he 
was  so  divested  of  title  admits  of  no  doubt 
unless  the  proceedings  In  the  partition  suit 
are  void  as  to  blm  by  reason  of  designating 
Patrick  Kinney  aa  the  owner  of  audi  Intov 
est  when,  in  fact,  the  true  name  of  such  own- 
er was  Patrick  Kenney,  Ai^Uant  concedes 
that  had  there  hem  personal  serrlce  upon 
the  defendant  then  the  use  of  the  name  Kin- 
ney for  Kenney  might  be  deemed  a  mere  mis- 
nomw.  ae  the  doctrine  of  idem  aonana  be  ap- 
plied, and  henoe,  in  Mther  view  of  the  case, 
no  Cftuse  for  complaint  exist ;  but  he  contoids 
that  stuOi  rule  has  no  application  to  cases 
where  service  is  obtained  by  publication,  in 
support  of  which  contention  he  dtes  a  num- 
ber of  authorities  from  other  Jurisdictions. 
In  our  view  of  the  case,  it  is  unneceaaaiy  to 
determine  this  proposltloii. 

[1,  2]  Every  presumption  Is  in  favwr  of  the 
regularity  of  the  proceedings  la  a  court  of 
general  Jurisdiction  upon  which  a  Ju^ment 
Is  based,  and  It  devolTea  opcm  the  appellant 
to  affirmatively  show  the  orror  upon  whidi 
he  relies  for  rerersaL  The  return  of  the 
summons  and  service  thereof  la  not  brought 
up  In  the  record.  We  must  therefore  look  to 
the  recitals  in  the  Judgment  roll,  not  neces- 
sarily for  proctf  of  personal  service  up«L  the 
defendant  without  whl(Ai  appellant  Insists  a 
tdndlng  decree  as  to  d^endant  could  not 
have  been  made,  but  nUnce  the  presumptlffli 
is  that  the  court  would  not  have  acted  thus 
illegally,  for  a  showing  In  the  record  of  want 
of  such  personal  service. 

[3]  Now  the  recital  Is  'that  legal  process 
•  *  •  was  duly  served  upon  all  •  •  • 
persons  who  had  or  claimed  to  have  any  In- 
terest in  said  projierty  who  were  in  this 
state,"  and  that,  as  to  others,  service  by  pub- 
lication was  had.  Conceding,  as  claimed  hy 
the  appellant,  that  under  the  drcumstan^ 
shown  service  upcm  the  defendant  by  publi- 
cation would  not  warrant  the  rendition  <tf  the 
Judgment  against  him,  nevertheless,  since  he 
admittedly  had  an  Interest  in  the  property, 
and  since  the  contrary  Is  not  made  to  appear, 
the  presumption  Is  that  he  was  within  the 
state,  and  being  In  the  state  and  not  shown 
to  be  within  the  excited  class  up<m  whom 
service  was  had  by  publication,  we  must  ac- 
cept as  true  the  recital  that  he  was  "duly 
served,"  which  under  the  circumstances 
shown  could  not  be  other  than  "personally 
served.'^  "Any  condiUou  of  facts  consistent 
with  the  validity  of  ttie  Judgment  will  be 
presumed  to  have  existed,  rather  than  one 
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which  win  defeat  the  Judgment"  In  re  Elch- 
hoflf,  101  Cal.  600,  36  Pac  11 ;  Canadian,  etc., 
Co.  T.  Clarlta,  etc.,  Co.,  140  Cal.  672,  74  Pac 
301.  Hence,  conceding  the  recitals  In  the 
Judgment  roU  to  be  applicable  to  substituted 
serrlce,  in  which  case,  as  claimed  by  appe- 
lant (though  not  decided),  the  Judgment  Is 
Invalid,  they  are  likewise  equally  applicable 
to  and  consistent  with  personal  service,  so 
presumed  to  hare  been  made,  hence  the  Judg- 
ment Is  binding  upon  defendant 

It  Is  signlocant  that,  while  defendant  dis- 
claims being  u  party  to  the  partition  salt 
and  asserts  that  he  was  not  served  with  pro- 
cess therein,  he  nevertheless  claims  owner- 
ship, not  of  an  undivided  interest  tn  the  said 
pueblo  lot,  but  title  to  the  segregated  portico 
thereof  designated  as  block  39  according  to 
the  partition  map  prepared  and  Hied  in  the 
case  of  Roark  et  al.  v.  Forward  et  al.,  as  set 
opart  to  Patrick  Kinney,  which  claim,  in  the 
absence  of  any  conveyances  thereto  shown, 
finds  support  tn  the  sole  theory  that  he,  as 
owner  of  an  interest  therein  and  as  a  party 
to  said  action  sued  as  Patrick  Etnney,  de- 
rived bis  title  to  such  segregated  parcel  of 
land  through  and  by  virtue  of  the  partition 
proceedings.  As  to  such  interest  as  he  bad 
in  the  property,  he,  as  Mr.  Patrick  Kinney, 
affirms  the  proceeding  In  so  for  as  it  sets 
aside  and  confirms  to  him  that  portion  of  the 
pneblo  tot  designated  on  the  map  as  block  39 
which,  except  for  the  proceeding,  would  have 
no  locatl(m  or  habitat  But  as  to  the  other 
matters  connected  with  the  proceeding,  which 
may  prove  burdensome,  be,  as  Patrick  Ken- 
nev,  disaffirms  and  repudiates  the  same 

The  Judgment  Is  affirmed. 

Weooncur:  SLOSS,  J.;  SHAW,  J. 


(ITS  Cftl.  ») 

la  n  KEJITH'S  ESTATE.    (S.  P.  79C5.) 

(Supreme  Court  of  California.  April  80,  1917.) 

1.  Appeal  and  Erbob  «=3787(1)  —  Review — 
Recobd  117  Bbiefs. 

Under  Code  Civ.  Proc.  §  953c,  providing  that 
the  parties  must  print  in  their  briefs  such  por- 
tions of  the  record,  brought  op  in  typewritten 
form,  as  they  desire  to  call  to  the  attention  of 
the  court,  it  is  not  required  to  consider  any 
more  thereof  than  is  incorporated  in  the  briefs. 

PM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fi  3092.] 

2.  Appeal  and  Ebbob  ®=>767(3)  —  Bbiefs  — 
Sbttinq  Otrr  Evidence. 

To  prevent  affirmance  on  the  ground  that 
any  alleged  error  in  ruling  on  evidence  does  not 
appear  to  have  been  prejudicial,  enongh  of  the 
evidence  brought  up  in  typewritten  form  should, 
under  Code  Civ.  Proc.  |  953c,  be  given  in  the 
briefs  to  enable  the  court  to  determine  whether 
the  rulings  had  any  beariog  on  the  result 

[Ed.  Note.— For  othor  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3092.] 

3.  Descent  and  Distbibotioh  *=971(6i  — 
Claims  Against  Estate— Childben  op  Tes- 
tator— I'JVIDENCE. 

Evidence  held  to  show  that  one  claiming 
against  a  will,  making  no  provision  for  her,  on 


the  ground  that  she  was  testator's  only  child, 
was  not  his  daughter. 

(Ed.  Note.— For  other  cases,  see  Dewient  and 
Distribution,  Cent  Dig.  |  23S.] 

Department  L  Appeal  from  Superior 
Court,  City  and  County  of  Saa  rrandaco; 
J.  V.  CoCCey,  Judge. 

In  the  matter  of  the  estate  of  John  IC. 
Keith,  deceased,  Lonise  K  Thomson  petition- 
ed for  distribution  to  her,  and  appeals  trom 
a  Judgment  of  dismissal.  Affirmed. 

See,  also.  15»  Pac.  TOS. 

E.  B.  Merlng,  of  San  Francisco,  for  appel- 
lant John  L.  McNab.  tiavin  McNab  and 
Nat  Schmulowltz,  all  of  San  Frandsoo,  for 
resiKindents. 

SLOSS,  J.  John  M.  Keith  died  on  the  27th 
day  of  April.  1914,  leaving  a  large  estate.  On 
May  28,  1914,  a  paper,  dated  March  3,  1013, 
was  admitted  to  probate  In  the  superior  court 
of  the  dty  and  county  of  Snn  Francisco  as 
the  holographic  will  of  said  decedent,  and 
letters  testamentary  were  issued  to  J.  J. 
Mack  named  therein  as  executor.  The  order 
admitting  the  will  to  probate  has  long  since 
become  final.  In  June,  1916,  the  executor 
filed  his  first  annual  account,  and  sotni  there- 
after various  beneficiaries  named  in  the  will 
ffied  applications  for  partial  dIstribtitioiL 
While  matters  were  In  tMs  oonditlan.  Dr. 
Sarah  J.  Tedford  presented  a  iwper,  dated 
April  20.  1M4,  as  the  hist  wlU  of  John  U. 
K^tb,  and  filed  a  petition  for  Its  admlsslOB 
to  probate.  The  alleged  will  purported  tc 
^ve  the  entire  estate  to  Louise  Keith  Thom- 
son, described  as  Keith's  "only  dan^ter," 
and  named  Dr.  Tedford  "tnu^e  to  cany  oat 
the  exlcutlve  work  of  probating"  the  wUL 

The  petlttcm  for  pn^te  was  filed  on  Sqp* 
temher  S,  191S.  The  petitions-  having  beei 
advised  that  the  time  for  questioning  the 
probate  of  the  will  of  Mardi  3. 1913,  lud  long 
gone  by,  she  dismissed  bee  petition  on 
temher  15,  1915.  On  the  last-named  day, 
Louise  K.  Thomson,  the  appelant  her^, 
filed  a  petition  asking  that  the  entire  estate 
be  distributed  to  her.  In  this  petiUtm  ebe 
alleged  that  Keith  had  been  married  twice; 
that  she,  the  petitioner,  was  the  sole  Issue 
of  the  first  marriage,  and  that  tnere  was  no 
issue  of  the  second ;  and  that  she,  as  sole 
heir,  was  entitled  to  receive  the  entire  es- 
tate because  of  the  omission  of  the  decedent 
to  make  any  provision  for  her  In  his  will.  She 
subsequently  filed  a  petition  for  partial  dis- 
tribution, based  upon  similar  allegations,  and 
the  proceedings  here  under  review  were  had 
under  this  petition  and  the  oppositions 
thereto.  The  court  found  that  Keith  was 
married  only  once,  and  that  there  was  no  Is- 
sue of  this  marriage;  that  Louise  K.  Thom- 
son was  not  a  child  of  John  M.  Keith,  and 
was  not  «itltled  to  inherit  any  part  of  his 
estate.   Judgment  was  ^tered  denying  and 


^sFor  otlier  e«SM  ms  hjbu  topic  and  KET-NtWBBB  In  all  Kw-Nunbmd  DlCMta  and  Isdnus 


Digitized  by 


m  BE  KEITH'S  ESTATS 


11 


dismissing  her  petitioii  for  partial  distxlbn* 
tlon.  From  tUs  Judgment  she  appeals.  The 
record  was  brought  up  In  typewritten  form 
under  the  provisions  of  sections  953a,  953b, 
and  953c  of  the  Code  of  CItII  Procedure. 
.  [1,  21  The  truth  of  ai^Uant'a  claim  that 
she  was  the  daughter  of  John  M.  Keith 
presented  the  one  vital  issue  of  fact  in  the 
esse.  She  bas  not  included  in  her  brief,  or 
in  a  supplement  thereto,  any  part  of  the 
record,  or  of  the  evidence  upon  which  the 
lower  court  acted  in  determining  the  fact  of 
hnr  alt^i^ed  relationship  to  the  decedent 
against  her.  She  contents  herself  with  refer- 
ring to  a  few  mllnga  in  the  admission  and 
rejection  of  evidence,  and  witA  the  claim, 
unsupported  In  most  Instances  by  argument 
or  dtatltm  ot  anOioritr,  that  these  mlings 
were  erroneous.  Under  the  ptDVlslons  ox 
section  &58e,  the  court  Is  not  required  to  coD' 
stder  any  more  of  the  record  than  the  parties 
liave  seen  fit  to  incorporate  In  their  bri^ 
OTtourke  T.  SkellenRer,  109  GaL  270. 146  Pae. 
633.  The  bald  references  1^  appellant  to 
alleged  errors  In  the  admisdon  or  rejection 
of  evid»ioe  do  not  enable  us  to  determine 
whether  ti!ie  rulings  complained  of,  If  er- 
roneous, had  any  bearing  upon  the  result  of 
the  trial.  Abstract  error  Is  not  a  ground 
for  reversal,  nor  Is  error  which  does  not  ap- 
pear to  have  been  prejudicial.  The  Judgment 
appealed  from  might  well  be  affirmed  on  this 
ground  alone. 

[3]  We  have,  however,  made  a  sufficient 
study  of  the  evidence  (the  essential  parts  of 
which  are  carefully  collated  by  the  respond- 
ents in  tbelr  brle^,  to  convince  us  that  the 
same  result  must  be  reached  upon  a  review 
of  the  entire  record.  The  appellant's  claim 
rested,  in  the  main,  upon  the  testimony  of 
Dr.  Tedford.  Stated  in  barest  outline.  Dr. 
Tedford's  story  was  that  she  met  John  M. 
Keith  Id  San  Francisco  in  the  year  1862.  He 
told  her  that  he  was  a  native  of  England  or 
Scotland.  In  September,  1S64,  Keith  was 
married  to  Nina  Klrby.  On  November  7, 
1865.  the  appellant,  Louise  Keith,  now  Louise 
Keith  Thomson,  the  issue  of  this  marriage, 
was  bom.  Her  mother,  Nina  Klrby  Keith, 
died  within  a  few  hours  after  giving  birth  to 
the  child.  In  January,  1867,  Keith  was  mar- 
ried to  Adelaide  M.  Sheldon.  The  first  mar- 
riage, the  birth  of  the  child,  the  death  of  the 
mother,  and  the  second  marriage  all  took  place 
at  Chicago,  and  Mrs.  Tedford  was  present  on 
each  of  these  occasions.  In  1886,  at  San 
Frmndsco,  Keith  obtained  a  divorce  from 
bis  second  wife.  In  1887,  Keith  and  his 
daut^ter  Louise  made  a  Journey  to  Alaska, 
and  both  were  thought  to  have  been  lost  in 
a  shipwreck.  Dr.  Tedford  learned  in  1898 
that  the  daughter  had  survived  the  wreck, 
but  neither  she  nor  the  appellant  saw  or 
heard  anything  of  Keith  until  April  20,  19X4, 
Just  one  week  before  Keith's  death,  when 
they  met  him  walking  on  the  street  In  San 
Frandsoo.    A  mutual  recognition  ensued. 


The  three  went  Into  a  store,  where  Keith 
wrote  his  will  In  favor  of  the  petitioner. 
This  document,  according  to  Mrs.  Tedford'e 
stoty«  la  the  paper  wtaldi  she  olfmd  for  pro- 
bate many  mcmths  after  Kelth*8  death.  In 
addition  to  the  testlnlony  of  Dr.  Tedford, 
that  Of  eome  otho-  witnesses  was  offered  In 
support  of  the  claim  that  the  appellant  was 
Keith's  daughter.  One  of  these  witnesses 
knew  Keith  as  manager  of  a  raUroad  eating 
bouse  at  North  Platte,  Neb.,  durlns  the  period 
from  1869  to  1879,  Keith  then  having  a  little 
girl  with  him.  Although  this  witness  bad 
not  seen  the  girl  for  nearly  40  years,  he  was 
able,  at  the  trial,  to  Identify  her  with  the 
petitioner.  Another  witness  testtfled  that  be 
had  seen  the  petitioner  with  Keith  at  Bakers- 
field  in  the  years  from  1884  to  1887.  This, 
with  some  further  testimony  of  minor  cor- 
roborative value,  was  the  evidence  Introduced 
to  establish  the  appellant's  case.  We  need 
not  stop  to  point  out  its  Inherent  weakness. 
A  more  detailed  statement  would  disclose 
abundant  ground  for  saying  that  the  testi- 
mony of  Mrs.  Tedford,  whidi  formed  the 
main  reliance  of  the  appellant,  was  on  its 
face  improbable  and  unworthy  of  belief.  It 
is  not,  however,  necessary  to  go  so  far.  The 
respondents  Introduced  evidence,  unlmpeach- 
ed  and  convincing,  making  it  entirely  clear, 
either  that  the  appellant  was  not  the  daugh- 
ter of  any  man  named  Keith,  or  that,  If  her 
fother  did  bear  that  name,  he  was  not  the 
Keith  whose  estate  is  here  Involved. 

This  evidence,  consisting  <tf  the  testimony 
of  reputable  witnesses,  supported  1^  an 
abundance  of  docnmentary  proof,  showed  that 
John  M.  K^th  was  a  native  of  the  state  of 
Georgia;  that  be  came  to  California  In  the 
'50's,"  locating  In  Gllroy  somewhere  about 
1860.  He  was  shovn  to  have  beei  at  OUroy, 
or  in  the  San  Joaquin  valley,  at  the  various 
times  when  Mrs.  Tedford  claimed  to  have 
seen  him  in  Chicago.  He  lived  In  Gllroy  until 
1874,  when  he  was  married  to  Lucy  Goodman. 
From  the  date  of  his  marriage  to  her,  he 
lived  with  his  said  wife  until  her  death  in 
1007.  Shortly  after  the  marriage,  Keith 
moved  to  Kern  county,  and  he  lived  near  or 
in  BakersQeld  until  1001,  when  he  removed  to 
San  Francisco.  It  is  abundantly  shown  that 
during  the  entire  period  of  his  marriage  he 
had  no  child,  and  no  child  was  living  with 
him.  During  the  years  when,  according  to 
appellant's  claim,  be  was  Hving  in  North 
Piatte,  Neb.,  he  was,  beyond  qnesUon,  redd- 
ing continuously  In  this  state. 

The  appellant's  case  Is  so  obviously  with- 
out merit  that  a  decision  against  her  was  In- 
evitable. The  respondents  are  well  within 
the  bounds  of  moderation  when  they  charac- 
terize the  claim  as  one  "devoid  of  truth  and 
lacking  even  plausibility."  Under  these  dr- 
comstances,  It  would  be  idle  to  discuss,  «r 
even  to  enumerate  the  assignments  of  enor 
whidi  are  presented.    If  the  rulings  oom- 
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plained  of  had  not  been  made,  tt  wonld  still 
be  perfectly  apparent  that  the  appellant's 
pretensions  have  no  substantial  foundation. 
At  no  stage  of  the  law  would  an  appellate 
court,  on  such  a  record  as  the  one  before  us, 
hare  felt  Justified  In  rererslng  this  manifestly 
Just  judgment,  even  though  some  technical 
error  may  have  been  committed  during  the 
trial.  Mnch  less  can  the  rulings  be  given 
any  weight  since  the  adoption  of  section  4% 
of  article  6  of  the  Constitution.  Our  exam- 
ination of  the  record  convinces  us  that.  If 
there  were  errors  la  the  proceedings  below, 
they  did  not  result  in  a  miscarriage  of  Justice. 
On  the  contrary.  It  would  be  a  glaring  mis- 
carriage of  Justice  to  require  a  new  tiial  In  a 
case  like  this. 

The  claim  of  the  petitioner  should  never 
have  been  presented  to  any  court.  When  It 
had  been  rejected  by  the  learned  Judge  of  the 
trial  court,  after  a  patient  hearing  of  all  the 
evidence  there  was  no  Justification  or  legits 
Imate  reason  for  an  appeaL  The  case  is  an 
eminently  proper  one  for  the  Imposition  of  a 
praalty  for  the  protracting  of  baseless  litiga- 
tion. 

The  Judgment  Is  affirmed,  and  It  la  ad- 
Judged  that  the  respondents  recover  from  the 
appellant  the  sum  of  $100  as  damages  for 
the  taking  of  a  trivolous  appeal. 

Weetmcnr:  SHAW,  J.;  LAWLOB,  J. 


an  Gsi.  TD 

DTNES  T.  BEKINS  VAN  &  STORAGE  GO. 

(£u  A.  876&) 
(SnprcBM  Court  ^  California.   May  7,  1917.) 

1.  APPBAt  AND  EteBOB  «S38Q6(5>--NBW  TBUX. 

— Obounds  fob  Granting, 
An  order  grasting  new  trial  will  be  affirmed, 
if  It  can  be  Justified  upon  any  of  the  statutory 
grounds  nrgoa  by  the  mover. 

[Ed.  Note.— EVr  other  cases,  see  Anpeal  and 
Error,  Cent.  Dig.  i|  840^  84lO.  8423,  3424.] 

2.  Appeal  and  Ebbob  «=»1016(^  —  New 
TbiaIt-Gbounds  fob  Orantiho. 

An  order  granting  a  new  trial  will  not  be 
disturbed  where  the  evidence  is  deddodly  and 
substantially  ccmflieting. 

[Bd.  Note.— FcNT  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3860-3866.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angelea  Coonty;  George  E. 
Church,  Judge. 

Action  by  Paul  Dynes  against  the  Beklns 
Van  &  Storage  Company.  From  an  order 
granting  defendant  a  new  trial,  plaintiff  ap- 
peala  Affirmed. 

Earle  &  BIcLanghlln  and  WllUams,  Goudge 
&  Chandler,  all  of  Los  Angeles,  tor  appel- 
lant Collier  ft  Clark  and  Jones  ft  Evans, 
all  ut  Lob  Angetes,  for  respondratt. 

SHAW,  J.  The  plaintiff  aM>eal8  from  an 
order  granting  the  motion  of  the  defendant 
for  a  new  trial. 

The  action  was  to  reoorer  the  sum  of  $3,- 


000  as  damages  caused  by  the  destruction  of 
the  plalnttrs  goods  by  fire  whUe  they  were 
stored  In  a  warehouse  belonging  to  the  de- 
fendant It  Is  alleged  that  the  plaintiff  ship- 
ped the  goods  to  the  defendant  and  was  In- 
formed by  defendant  that  they  had  been  re- 
ceived and  were  stored  In  a  fireproof  ware- 
house In  Los  Angeles,  and  that  defendant 
agreed  to  store  the  same  In  said  fireproof 
warehouse  until  wanted  by  the  plaintiff; 
that  afterwards  plaintiff  demanded  of  the 
defendant  the  possession  of  said  goods,  but 
defendant  neglected  and  refused  to  return 
the  same  and  converted  the  same  to  Its  own 
use.  In  a  second  count  plaintiff  alleges  that 
while  the  property  was  In  the  possession  of 
the  defendant  for  storage  defendant  Inform- 
ed plaintiff  that  the  goods  were  perfectly 
safe  and  stored  in  a  fireproof  warehouse  In 
Los  Angeles,  aud  that  plaintiff  relied  uprai 
said  representations  and  agreed  to  allow  the 
goods  to  remain  In  the  possession  of  the  de- 
fendant and  paid  the  storage  charges  there- 
for; that  the  said  warehouse  was  not  fire- 
proof; that  while  the  said  goods  were  stor- 
ed therein  they  were  totally  destroyed,  by 
fire ;  aud  that  defendant  failed  and  neglected 
to  store  said  goods  In  a  fireproof  warehouse. 
The  defendant  denied  that  It  agreed  to  store 
the  goods  In  a  fireproof  warehouse,  or  that 
It  received  storage  charges  for  storage  of 
that  character.  It  further  denied  that  plain- 
tiff was  Informed  by  defeodaot  that  the 
goods  had  been  received  by  defendant  and 
stored  in  a  fir^roof  warehouse,  or  that  the 
defendant  undertook  or  agreed  to  do  so^  or 
that  by  reason  of  any  failure  to  st<Hre  the 
same  In  a  fireproof  warehouse  the  goods 
were  lost  or  destroyed.  It  will  be  observed 
that  there  was  no  charge  In  the  complaint 
that  the  .fire  which  destroyed  the  goods  was 
caused  by  the  n^llgence  of  the  defendant 
or  by  Its  failure  to  take  due  care  of  the 
goods,  except  In  so  far  as  It  may  be  Implied 
from  the  fact  that  It  did  not  store  the  same 
in  a  fireproof  war^ouse.  The  case  was  tried 
by  a  Jury,  a  verdict  of  $3,000  damages  In  fa- 
vor of  plaintiff  was  returned,  and  Judgment 
given  accordingly. 

[1]  Defendant's  motion  for  new  trial  was 
based  on  various  grounds,  Including  the 
ground  that  the  verdict  was  contrary  to  the 
evidence,  and  specifically  that  there  was  no 
evidence  of  any  contract  to  store  the  goods 
In  a  fireproof  warehouse,  or  of  any  repre- 
sentations that  the  same  had  beat  or  were 
stored  in  such  warehouse. 

"It  is  only  necessary  to  discover  whether 
any  of  the  grounds  are  sufficient;  for  the 
rule  is  well  settled  that  the  order  granting  a 
□ew  trial  will  be  affirmed  if  it  can  be  justified 
on  any  ground  mado  by  statute  the  subject  (tf 
a  motion  for  a  new  trIaL"  Churchill  t.  Floui^ 
noy.  127  Gal.  361.  69  Pac  703. 

It  should  be  added,  of  course,  that  such 
ground  must  be  pn^rly  specified  In  the  no- 
tice of  Intention  to  move  for  new  trial  and 
In  the  spedflcatlrau  of  error  or  Insufficiency 
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of  tbe  evidence  In  the  statemoit  or  bill  of 
exceptions  on  whlcb  tbe  motion  is  heard. 

[21  We  deem  It  unnecessary  to  consider 
the  matter  at  further  length.  A  perusal  of 
tbe  evidence  on  tbe  Issnes  above  stated  shows 
that  it  Is  decidedly  and  substantlaUy  con- 
flicting. Under  these  drcqmatances  "the 
judge  should  set  aside  the  verdict  whenev^ 
he  is  not  satisfied  with  it  upon  the  evidence, 
and  his  order  In  that  regard  wUl  not  be  dis- 
turbed oa  appeal  If  tbe  evidence  Is  substan- 
tially conflicting."  Ourtiss  v.  Starr,  85  OaL 
376,  24  Pac.  806;  Coudee  v.  Gygo-,  128  CaL 
546,  59  Pac.  26. 

The  order  is  affirmed. 

Weconcnr:  LAWLOB,  J.;  SLOSS.  J. 
(175  Gal.  67) 

DBS  OBANGB3  v.  DES  ORANGES  et  aL 

(L.  A.  3732.) 
(Sapreme  Court  of  GsllfcHiiia.    Hay  7.  1917.) 

1.  Deeds  <8=»61— Estate  Oowveyid. 

Where  husband  deeded  to  wife  fee  title  to 
his  lands,  and  wife  subsequeot  to  his  death 
ud  pursuant  to  bis  wishes  executed  and  de- 
livered deeds  to  diildren  to  be  recorded  upon 
her  death,  tbe  effect  of  sach  deeds  was  to  vest 
in  children  tho  legal  title,  with  a  tenancy  re- 
served for  life  to  the  grantor. 

[Ed.  Note.— FV>r  other  cases,  see  Deeds,  Omt. 
Dig.  SI  140.  141.] 

2.  Afpsix  ahd  Ebbob  *=»fl07(l)— Review— 
Beoobd. 

On  appeal,  a  transcript  ot  ortdence  cannot 
be  reviewed  where  appeliant  failed  to  give  a 
ten-day  notice  after  entry  of  judgment  to  the 
dcrk  of  the  luperior  court  for  its  prmaration. 
as  required  by  Code  Civ.  Proc;  S  963a,  ana 
where  appellant  asked  for  no  relief  under  Oode 
dv.  Proc.  I  473,  or  attttnpted  to  excuse  or  ex- 
plain h«r  uilare  to  give  a  statutory  notice. 

[lid.  Note.— For  other  caaesL  see  UkJweal  and 
Shror,  Cent  Dig.  S  2866.] 

3l  Appeal  and  Gbboe  ^»607(1^Rbvibw. 

Code  Civ.  Proc  $  953a,  requiring  ten  days* 
notice  after  entry  of  judgment  to  derk  of  court 
for  preparation  ol  transcript  ot  evidencOi  is 
maadatwy,  not  merely  directory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2666.] 

Department  L  Appeal  from  Superior 
Court,  Orange  County;  Curtis  D.  Wilbur, 
JDdg& 

Action  to  quiet  title  by  Josephine  Des 
Granges  against  John  C.  Des  Granges  and 
others.  From  a  Judgmrat  quieting  title  In 
plaintiff  to  a  life  estate  and  in  the  defend- 
ants as  remaindermen,  plaintiff  appeals.  Af- 
firmed. 

Edwin  A.  Meaerve,  Shirley  D.  Meserve,  and 
Paul  H.  McPherrlu,  all  of  Ix)s  Angeles,  for 
appellant.  Avery  &  French^  ot  Los  An^es, 
and  Willianu  &  Batan,  of  Santa  Ana,  for  re- 
qrandMits. 

LAWLOR.  J.  This  Is  an  action  to  quiet 
the  plalntUTs  title  to  80  acres  of  Improved 
orchard  land  situated  in  Orange  county.  A 
trial  was  had  before  the  court  sitting  with- 
out a  Jury.   It  was  found  that  on  June  11, 


1898.  Otto  Des  Oranges,  Sr.,  tlie  deceased 
husband  of  the  plaintiff  and  the  father  of  the 
three  defendants,  was  the  owner  of  the  land ; 
that  on  that  day  he  made  various  Instru- 
ments in  ccMitenQilatlon  ot  his  death  tor  the 
purpose  of  conv^rlug  the  property,  uceptlng 
for  a  BDuUl  plot  ngerrei  as  "Uaosoleiun 
Pranlna,'*  la  semalty  equally  to  bis  ftrar 
Chlldran,  nbject,  however,  to  the  provision 
of  a  certain  vrritiDg,  deidgnated  as  his  last 
will,  whidi  purported  to  reserve  a  life  inter- 
est In  ttia  iffop^rty  in  fiivor  (tf  his  wife; 
that  on  June  19th  fallowing  be  du^  publish- 
ed and  declared  the  said  writing  as  his  will, 
ai^  delivered  to  hia  four  dilldren  the  foor 
instruments  whlcb  pnrpinted  to  convey  the 
property  to  them;  that  also  in  connection 
with  diis  transaction  he  admowledged  and 
delivered  to  bis  wife  an  Instrnmeait  whlfA 
"purported  to  convey  to  Iber]  the  absolute 
title  in  fee  simple  to  the  pronlsea,  •  •  * 
but  which  said  Instrument  was  in  troth  and 
fact  signed  and  acknowledged  by  said  Otto 
Des  Granges,  Sr..  sol^  and  only  fOr  cwvenl- 
snee  in  order  to  avoid  the  expoiae  of  admin- 
istration upon  his  estate  after  bis  death,  and 
to  simplify  the  dlspositltm  of  said  property 
according  to  the  wishes  of  said  Otto  Des 
Oranges,  Sr.,  after  his  death,  whldi  was  then 
impending  and  mommtarily  expected  by  bim, 
and  with  the  Intention  and  purpose  on  the 
part  of  said  Otto  Des  Granges,  Sr.,  of  put- 
ting the  legal  title  to  said  prunisea  In  his 
said  wife.  Josephine  Des  Granges,  plaintiff 
herdn,  in  trust  for  tbe  four  children  of  said 
Otto  Des  Oranges,  Sr.,  and  JoseiOilne  Des 
Oranges,  then  living,  the  int^est  of  each  to 
be  a  remainder  In  fee  respectively  in  the  aep- 
arate  tracts,  •  •  •  after  the  termination 
of  a  life  estate  in  her,  the  said  Joseplilne 
Des  Oranges,  and  without  any  purpose  or  In- 
tention of  vesting  In  her  the  absolute  title 
thereto  in  fee,  and  the  said  plaintiff  well 
knew  and  understood  and  acquiesced  In  and 
consented  to  said  puri>ose  and  Intention,  and 
then  and  there  knew  and  understood  and 
consented  that  any  right  or  interest  which 
she  might  acquire  or  appear  to  acquire  by  or 
through  said  instrument  was  and  should  be 
subject  to  such  trust;  that  the  said  Otto  Des 
Oranges,  Sr.,  husband  of  plaintiff,  reposed 
great  trust  and  confidence  In  his  said  wife, 
and  at  said  time  there  was  an  understanding 
and  agreement  between  them  that  she  would 
retain  the  title  to  a  life  estate  in  said  prop- 
erty for  and  during  her  natural  life,  and 
would  execute  conveyances  of  the  remainder 
In  fee  to  tbe  fonr  children  then  living; 
*  *  *  that  no  valuable  conslderatlMi  of 
any  sort  was  paid  by  or  on  behalf  of  the 
said  Josephine  Des  Oranges  *  *  *  ex- 
cept love  and  affection  as  the  consideration 
for  said  life  estate  in  said  plaintiff";  that 
Otto  Des  Granges.  Sr.,  died  on  June  24th, 
and  on  July  2d  the  plidntlfl,  in  accordance 
with  his  Instructions,  executed  four  deeds 
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and  delivered  them  to  the  defendant  John  C. 
X>es  Granges,  ooe  of  the  children,  which 
deeda  respectively  purported  to  oonvey  to 
each  of  the  four  children  the  particular  i>or- 
tion  of  the  property  which  the  husband  bad 
designated  in  the  iDstruments  Qrst  referred 
to,  and  instructed  him  to  ke^  the  same  un- 
til her  death,  "and  then  to  cause  the  same  to 
be  placed  on  record";  and  that  on  July  7tb 
she  conveyed  the  plot  of  land  set  aside  as  the 
mausoleum  premises  to  her  children  for  a 
burial  place  for  themselves  and  their  de- 
scendants forever.  From  these  findings  the 
court  concluded,  as  mattw  of  law,  "that  the 
plaintiff  is  the  owow  of  a  life  estate  for  the 
term  of  her  natural  life  in  the  praises," 
and  that  the  defendants  are  respectively  the 
owners  of  the  remainder  estates,  and  accord- 
ingly entered  its  decree  quieting  the  titles  of 
the  respective  parties.  The  plaintiff  ajp- 
peals  from  the  Judgment. 

[t]  It  Is  contended  that  the  finding  are  in- 
consistent, and  that  the  conclusions  drawn 
therefrom  are  contrary  to  law.  In  su()port 
thereof  the  plaintiff  claims  that,  according  to 
the  QudLugs,  the  husband  conveyed  to  her  by 
Uls  deed  of  July  19th  merely  a  life  estate 
with  the  remainders  over  to  the  children. 
But  notwlthBtanding  this  proposition,  argues 
the  plaintiff,  the  court  further  found  that  the 
plaiutiff  by  her  deeda  of  July  2d  conveyed 
the  present  title  to  the  children,  thus  In  ef- 
fect finding  that  "she  conveyed  away  a  fee 
title  which  she  never  had."  There  Is  noth- 
ing In  the  ilndlngs  to  support  this  contention. 
The  court  clearly  states  that  the  plaintiff  re- 
ceived the  complete  title  from  her  husband. 
The  children  acquired  no  l^al  interest  in  the 
property,  therfore,  until  the  plaintiff,  acting 
lo  accordance  with  her  deceased  husband's 
wishes,  on  July  2d  delivered  the  deeds  to 
John  0.  Dea  Granges,  at  which  time,  as  the 
court  finds,  she  "then  and  there  relinquished 
and  gave  up  all  control  and  dominion  over 
the  same,  and  did  not  retain  any  power  to 
retake  or  repossess  herself  of  the  same."  The 
effect  of  this  transaction  was  to  vest  the  le- 
gal title  at  once  In  the  children,  with  a  ten- 
ancy for  life  reserved  to  herself.  As  regards 
three  of  the  deeds,  John  Des  Granges,  the 
depositary,  became  the  trustee  for  the  three 
children  respectively  named  therein  as  the 
grantees.  The  situation  in  this  respect  is 
identical  with  that  considered  in  Bury  v. 
Young,  98  Cal.  446,  33  Pac.  338,  35  Am.  St 
Rep.  186,  and  is  conclusively  determined  by 
the  holding  of  that  case.  The  fourth  deed, 
like  the  others,  was  absolute  in  terms  and  Its 
delivery  by  the  plaintiff  directly  to  the  gran- 
teeWmsclf.  John  C.  Des  Granges,  vested  the 
^♦Wetn  him,  but  not  absolutely,  for  the  cir- 
cumstances surrounding  the  making  of  the 
delivery,  the  transactlojis  which  preceded  it 
and  of  whicAi  the  conveyance  to  him  was 
merely  a  part,  impressed  the  title  thereof 
with  an  equitable  life  estate  In  favor  of  the 
plaintiff,  and  to  that  extent  constituted  the 
grantee  a  trustee. 


REPORTER  (gal. 

[2]  The  plaintiff's  briefs  are  almost  exclu- 
sively directed  to  the  sufficiency  of  the  evi- 
dence to  sui^rt  the  Sndlngs.  It  Is  argued 
at  great  length  that  the  evidence  Is  In  most 
respects  insufiident.  In  support  of  the  con- 
tentions, the  plaintiff  offers  a  transcript  of 
the  evidence  which  was  attempted  to  be  pre- 
pared by  the  alternative  method  of  appeal, 
although.  It  should  be  mentioned,  the  judg- 
ment roll  also  appears  before  ns  In  the  usual 
form  of  a  printed  transcript  The  transcript 
of  evidence,  however,  cannot  be  reviewed  on 
appeal,  for  the  reason  that  the  plaintiff  ut- 
terly failed  to  give  the  ten  days*  noUce  to 
the  clerk  of  the  superior  court  for  its  prepa- 
ration which  section  953a  of  the  Code  of  Civ- 
il Procedure  requires.  This  fact  Is  fully 
brought  out  in  special  flndtngs  made  by  the 
court  "upon  hearing  the  mattM  of  the  settle- 
ment and  allowance  of  said  transcript,"  fol- 
lowing the  d^endants*  obJectlMi  to  Its  cer- 
tificatiMi.  Those  findix^  were: 

"That  there  bad  been  no  request  to  cause 
said  transcript  to  be  prepared,  filed  with  said 
clerk  prior  to  the  ISth  day  of  October,  1813; 
that  the  plaintiff  had  notice  of  the  entry  of  the 
judgmoit  herein  on  the  20th  day  of  Aagust, 
191S,  and  that  cm  the  1st  day  of  October,  1913, 
the  plaintiff  filed  in  the  office  of  said  clerk  her 
notice  ot  appeal  from  tiie  judgment  theretofore 
entered  therein;  and  that  the  plaintiff  bad  not 
filed  any  request  for  the  preparation  of  socfa 
transcript  with  said  derk  within  tu  daya  after 
notice  of  entry  of  judgmenL" 

Thus  It  appears  that  nearly  two  months 
elapsed  after  the  plaintiff  had  notice  of  the 
entry  of  the  judgment  and  before  the  re- 
quired notice  was  given  to  the  cleric.  And  it 
does  not  appear  that  the  plaintiff  at  the 
hearing,  or  ut  any  other  time,  asked  for  any 
relief  under  section  473  of  the  Code  of  Civil 
Procedure,  or  attempted  to  offer  any  explana- 
tion to  excuse  her  failure  to  comply  with  the 
provisions  of  section  953a. 

[3]  There  was  presented,  in  fact,  no  oppor- 
tunity for  the  exercise  of  any  discretion  by 
the  court.  Yet,  as  shown  by  the  bill  of  ex> 
ceptions  prepared  In  accordance  with  the  rule 
laid  down  In  Hed£er  v.  Baker,  19  CbL  App. 
667,  127  Pac.  654,  the  trial  court  "announced, 
as  a  matter  of  law,  his  holding  that  the  pro- 
vision of  the  law,  limiting  the  period  of  time 
for  the  filing  of  such  request  to  ten  days  aft- 
er notice  of  the  entry  of  the  judgment  or  de- 
cree, Is  directory  and  not  mandatory,"  and 
thereupon  certified  to  the  record.  This  hold- 
ing Is  clearly  erroneous.  It  finds  no  supi>ort 
in  the  decisions  of  this  court,  and  Is  In  no 
wise  justified  by  the  scheme  embodied  In  the 
alternative  method  of  ai^>eal.  On  the  con- 
trary, the  app]icatl(Hi  of  sudi  reasoning  to 
the  facts  of  this  case  practically  nullifies 
the  dear  provisions  of  the  Code  relating 
thereto.  Tbe  obvious  conclusion  is,  there- 
fore, that,  by  falling  to  give  the  notice  within 
the  time  fixed  by  law,  the  plaintiff  lost  her 
right  to  proceed  with  the  preparation  of  the 
transcript  of  die  evidence  on  appeal  in  the 
manner  provided      the  sectloD.  See  Flske 
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T.  Oosber.  168  Cal.  334,  143  Pac  611.  This 
di^MMea  of  the  api>eaL 
Judgment  affirmed. 

W*  concur:  8L0SS.  J.;  fiHAW,  J. 

(ITS  CaL  M) 

«rNA  UPE  ms.  CO.    industrial  ac- 

CIDENT  COMMISSION  et  aL  (S.  F.  7»43.) 

(Bapreme  Court  of  California.  May  S.  1917.) 

t  Mastxr  and  Sebvant  ^=9366— Ooupenba- 
nojr  Act— '"EMPLOYfi*' — I'akent  akd  Guild. 
Uoder  Workmen's  Compeusation  Act,i  g  14, 
d^ing  an  employ^  as  a  persou  m  the  service 
of  a  persun.  as  detioed  hy  sectioa  13,  under 
tnj  appoiDtment  or  i-ontract  of  bire  or  appren- 
tiMahip,  express  or  implied,  oral  or  written,  in- 
dndiDs  Dilnors,  and  Civ.  Code,  9  ld7<  providing 
that  Che  father  and  mother  of  a  legitimate  tin- 
married  diild  are  equall;  entitled  to  its  custody, 
wrvices,  and  earnings,  and  section  1965,  pro- 
ridiBc  that  a  contract  of  employment  is  a  con- 
oacC  oy  which  one,  who  is  called  the  "em^yer," 
flngagcd  another,  wlio  is  called  the  "employ^," 
to  do  somethiDg.  for  the  benefit  of  the  employer, 
or  a  tbird  person,  an  anmarried  minor  son.  liv- 
ing with  and  supported  by  his  parents,  and  doing 
ioch  work  as  directed  by  father,  without  any 
a^TBemait  as  to  wagea,  is  not  an  "em^oye,"  «i- 
btled  to  compensation  under  the  Worltmen's 
Compensation  Act  for  injuries  received  while 
Mr  Ting  father,  and  ^titling  father  to  reimburse- 
mest  from  insuraoco  carrier  on  policy  protect- 
ing him  againat  daims  on  the  part  of  his  em- 
ployes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Employ^.) 

2.  MAffTEB  akd  Sebvant  «s>366— Wobehen's 

OoKFERBATIOn— MiNOB  CHILD  Or  ElEFLOTBB 

— "Kkabcipation." 
That  a  father  from  time  to  time  gave  a  sMi 
19  years  old  small  sums  of  money  did  not  con- 
stitute "emancipaticm,"  where  son's  services  be- 
looged  to  his  lather,  who  supported  and  con- 
troUed  him. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  rhmscs.  First  and  Second  Series.  Emanci- 
patioD.] 

In  Bank.  Proceeding  by  the  ^tna  I4fe  In- 
surance Company  against  the  Industrial  Ac- 
cident Commission  and  another,  to  review  an 
award  ondw  the  Workmen's  Compensation- 
Act.   Award  annulled.  ' 

BMiwun  &  Alexander,  of  San  Frandsco, 
tot  petitioner.  Christopher  H.  Bradley,  of 
Saa  Francieco,  for  respondents. 

HENSHAW.  J.  Review  of  an  award  of 
the  Industrial  Accident  Commission.  Ar^ 
thor  Rleck  was  discovered  on  hts  father's 
ranch,  UDconselous  aod  with  a  fractured 
skulL  He  was  at  the  time  a  minor  of  the 
age  of  19  years,  who  was  liring  with  bis  par- 
enta  at  their  home  on  the  ranch.  He  did 
sach  work  on  the  ranch  as  he  was  directed 
to  do  by  his  father.  No  one  was  an  eyewit- 
ness to  bis  accident,  but  the  evidence  points 
with  strong  probability  to  the  fact  that, 
whUe  riding  a  horse  to  round  up  mules  in  a 
Add  on  the  ranch,  he  was  thrown  and  strack 
OO  his  head.  The  evidence  uaquestiomtbly, 
then,  supports  the  Commission's  findings  that 


his  injury  arose  out  of  the  services  which  he 
was  rendering  to  his  father.  The  vital  ques- 
tion is  whether,  under  the  evidence,  he  was 
an  employs  within  tbe  meaning  of  our  law. 
The  case  arises  under  the  demand  of  the 
father  against  the  petitioner  for  the  payment 
of  medical  and  other  expenses  Incurred  by 
the  tatber  and  growing  out  of  this  Injury  to 
his  son.  The  ./Etna  Life  Insurance  Com- 
pany had  issued  Its  policy,  protecting  tbe  fa- 
ther against  such  daims  on  the  part  of  his 
employes.  This  present  daim  was  pressed 
upon  the  ground  that  the  sod  was  sudh  an 
employe,  and  the  Commlsalon  so  held,  mak- 
ing its  award  accordli^ly. 

Section  107  of  our  CItU  Code  provides 
that: 

"The  father  and  mother  of  a  legitimate  unmar- 
ried minor  child  are  ec)ually  entitled  to  its  cus- 
tody, services  and  earnings." 

In  this  class  belongs  Arthur  Rleck,  and 
unquestionably,  unless  there  bad  been  some 
legal  change  in  the  status  of  father  and  son, 
each  and  both  were  subject  to  tbe  provisions 
of  this  Code  section,  and  the  provl;dons  of 
section  196  of  tbe  same  Code,  -whitA  declares 
that: 

"The  parent  entitled  to  the  custody  of  a  ctalO 
must  give  him  support  and  education  suitable 
to  his  circumstances." 

Sectim  14  of  the  Compensation  Act  de- 
fines an  employ^  as : 

A  "person  in  the  service  of  an  employer  vi 
defined  by  section  13  under  any  appointment 
or  Contract  of  hire  or  apprenticeship  express  or 
imii^ed,  oral  or  written,  including  aliens  and 
also  including  minors." 

In  this  connection  section  1965  of  the  Civil 
Code  defines  a  contract  of  employment  In  the 
following  language: 

"The  contract  of  employment  is  a  contract  by 
which  one,  who  is  called  tbe  employer  engages 
another,  who  is  called  the  employ^,  to  do  some- 
thing for  the  benefit  nt  tbe  onployer,  or  of  a 
third  pemm." 

The  evidence  upon  this  matter  (that  of  the 
fathei^  Is  as  follows : 

"Q.  What  was  the  agreement  or  arrangement 
between  you  and  your  son  with  reference  to 
bis  employment?  A.  There  was  really  no  ar- 
rangement ;  he  is  not  of  age,  and  umply  works 
for  what  I  tell  him,  and  there  was  no  contract 
or  agreement  whatever  between  us;  he  docs 
whatever  1  tell  him  to  do.  *  •  •  Q.  Your 
book  does  not  show  any  payments  made  to  him 
by  check  or  cash?  A.  I  nave  no  record  of  that 
at  all.  He  is  not  of  age.  His  wages  belong  to 
me.  I  don't  have  to  pay  him  any  wages. 
•  •  •  Q.  How  does  it  happen  that  you 
never  had  any  charge  against  Felix  in  this  bo(^? 
A.  He  is  my  son,  and  I  am  supposed  to  furnish 
him  everything  untU  he  is  of  age." 

[i]  It  would  seem  that  this  law  and  this 
evidence  was  conclusively  determinative  of 
the  matter  against  the  award  of  the  Com- 
mission. But  the  argument  In  support  of  the 
award  Is  that  a  minor  is  Invested  with  the 
power  to  make  a  contract  of  hiring  under  sec- 
tions 33  and  34  of  the  Civil  Code ;  that  sec- 
tion 14  of  the  Compensation  Act  above  quot- 


^atPM  other  eaats  see  Mm*  topic  aod  KBY-NUUBBR  la  all  K«r>Numbered  lAmt^  and  ladeass 

1  St.  ins,  p.  284. 
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«d  Inclodes  In  Its  definition  of  employes  mi- 
nors ;  that  fitHD  Uie  evidence  tbe  Commlssloa 
was  Jnstlfled  In  finding  an  Implied  contract 
of  service;  that  such  an  Implied  contract  of 
service  will  support  this  award:  that  tbls 
Implied  contract  of  service  need  not  be  for 
a  fixed  wage,  but  may  be  apon  the  basis  of 
the  usual  payment  for  such  serrtces,  or  upon 
the  expectations  of  the  parties;  that  there- 
fore any  testimony  which  warrants  the  Infer- 
ence that  services  were  rendered  under  such 
expectations,  and  were  accepted  by  the  oth- 
er party  with  knowledge,  actual  or  construc- 
tive, of  such  expectations.  Is  suffldent  to  es- 
tablish the  relationship  of  e'mployer  and  em- 
ployfi :  and,  finally,  that  herein  it  is  "notable" 
that  both  father  and  son  are  insisting  that 
the  relationship  existed,  while  it  is  only  an 
outstanding  third  party — the  insurance  com- 
pany— which  Is  denying  It. 

It  Is  Indeed  notable  that  father  and  son 
have  combined  In  their  demand  against  the 
Insurance  conqiany,  but  it  has  not  the  slight- 
est persuasive  value  as  tending  to  establish 
the  relatlonsblp  whldi  they  claim  to  have 
existed.  Their  Interests  In  this  particular 
action  are  Identical,  and  togetber  they  are 
working  for  a  common  end.  But,  aside  from 
this,  the  fault  and  fallacy  of  re^randent's 
argument  will  at  once  become  apparent  wben 
It  la  pointed  out  that  tbe  reasoning  upon 
which  respondents  rel7  and  the  authorities 
wblch  they  bring  to  tbe  support  of  that  rea- 
soning (where  the  relationship  between  par^ 
eat  and  minor  child  Is  involved)  all  have  to 
do  with  the  case  of  an  emancipated  child, 
who  has  by  virtue  of  that  «nanctpation  be- 
come entitled  to  contract  for  himself. 

We  need  not  here  enter  Into  any  lengthy 
discussion  of  what  acts  or  omissions  will  ef- 
fectuate the  emancipation  of  a  child,  for  the 
simple  reason  that  no  emancipation  can  be 
here  asserted,  and  the  father's  testimony, 
showing  rather  an  unusually  clear  concep- 
tion of  his  rights  and  corresponding  duties, 
Is  an  absolute  denial  of  emancipation: 

"There  was  no  contract  or  aftreement  whatever 
between  us."  "He  does  whatever  I  tell  him  to 
do,  •  •  •  His  wages  belong  to  me.  I  don't 
have  to  pay  him  any  wages."  "He  is  my  son, 
and  1  am  supposed  to  furnish  him  everything 
until  be  it  of  age." 

Stifflce  It,  upon  the  question  of  emancipa- 
tion, to  quote  from  our  own  case  of  Lack- 
man  V.  Wood,  25  CaL  147,  and  to  refer  to 
25  Cyc.  1672.  In  I<ackman  v.  Wood,  It  Is 
said: 

"Tbe  power  of  a  father  to  emancipate  his  mi- 
nor child  cannot  be  questioned;  nor  can  there 
be  any  doubt  as  to  the  effect  of  such  emancipa- 
tioD  upon  the  relations  of  the  persons  who  are 
parties  to  it  Tbe  child  is  freed  by  emancipa- 
tion from  parental  control ;  he  can  claim  bis 
earnings  thereafter  as  against  bis  father,  and  is 
in  all  respects  bis  own  man.  Emancipation  is 
defined  as  *an  act  by  which  a  person,  who  was 
once  in  the  power  of  another,  is  rendered  free,' 
and  the  adjudged  cases  show  that  the  doctrine ' 


(GaL 

of  emancipation,  as  actually  administered,  Is 
not  less  comprehensive  than  the  d^nition." 

[21  Nor,  finally,  does  tbe  fact  that  tbe  £a- 
tber  from  time  to  time  gave  tbe  son  small 
sums  of  money,  even  though  both  fsther  and 
Boa  should  testify  that  these  sums  were  on 
account  of  payment  of  wages,  at  all  militate 
against  the  Incontrovertible  fact  that  the  son 
bad  not  been  emancipated.  A  son  19  years  of 
age  was  surely  entitled  to  some  spending 
money,  and,  as  his  earnings  belonged  wholly 
to  his  father,  it  would  be  strange  indeed  If 
his  father  did  not  give  him  such  sums  for  his 
own  purposes.  Many  fathers  are  called  upon 
to  do  the  same  thing,  and  many,  to  encour- 
age their  sons  to  form  habits  of  Industry  and 
frugality,  and  "to  learn  the  value  of  money," 
make  these  donations  dependent  to  a  great- 
er or  less  extent  upon  the  conduct  and  serv- 
ices of  the  child.  But  such  payments  in  no 
sense  work  an  emancipation  of  the  child  him- 
self. Schouler  on  Domestic  Relations  (Stli 
Ii:d.)  i  267  :  Arnold  v.  Norton,  25  CXmn.  92. 

The  award  Is  therefore  annulled. 

We  concur:  AXGELLOTTT,  O.  J.;  MEZr 
VIN,  J.;  SHAW,  J.;  SLOSS,  J. 


(176  Cal.  74) 

SAN  JOAQUIN  LIGHT  &  POWER  OOBP. 
V.  RAILROAD  COMMISSION. 
(S.  F.  7884.) 
(Supreme  Court  of  Califoroia.  May  8,  1917.) 

1.  ELKCTRicrrr  «=>11— Fixino  Rates— Pow- 
ers OrCOUUlSSION— JuBlSDiCTtON  OF  COUBT. 

The  function  of  making  rates  to  be  charged 
by  an  electric  power  ctmipaoy  is  legislative,  and 
the  only  ground  upon  which  tbe  courts  may  in- 
terfere with  it  is  that  the  n>ecific  order  impairs 
conBtitutional  rights,  and  .interference  will  not 
be  made  unless  on  a  clear  showing  that  the  con- 
stitutional rights  have  been  invaded. 

2.  EUOTRKSTT  ^»11— FnCINQ  RATBS— POW- 
ERS   OF    CoHMissioM  —  JvusDicnon  OF 

Court. 

Where  Railroad  Commission  fixed  8  per 
cent  as  reasonable  return  on  investment  of 
«lectric  power  corporation,  and  apportioned  rates 
which  the  corporation  asserted  would  produce 
but  0^  per  cent.,  the  court  could  not  hold  as  a 
matter  or  law  that  the  rate  was  confiscatory. 

3.  ELKcTBicrrr     ^>11  — Fixino  Kates— 
"Pkopektt." 

A  power  corporation  owning  hydroelectric 
plants  with  extensive  water  rights  is  enUUed 
to  have  the  value  of  such  water  rights  considered 
in  fixing  Its  rates;  tbe  water  rights  being  "pK^ 
erty." 

[I'^l.  Note— For  other  definitions,  see  Words 
and  i'hrases,  First  and  Second  Series,  Property.) 

4.  Electricitt   €=5ll— Fixino   Rates— Re- 
view— ItURDEN  OF  PeoOF. 

The  burden  is  upon  an  dectric  poww  cor- 
poration, in  certiorari  to  review  an  order  fixing 
its  rates,  to  show  the  existence  of  any  value 
of  property  claimed  by  it. 

5.  Electricitt  «=»11— FntiNo  Rates— Vax.?- 

ATION  OF  PbOPEBTT — ^METHODS. 
In  eetimaUng  the  value  of  an  electric  com- 
pany's plant  for  purpose  of  fixing  rates,  the 
value  of  the  company's  right  to  divert  6  per  cent, 
of  the  water  from  a  stream  could  not  be  fixed 
at  6  per  cent  of  the  total  damage  that  would 
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Rccnie  to  tb«  riparian  owners  if  the  oitire  flow- 
age  were  withdrawn;  such  a  basis  being  too 

speculative. 

e.  Bl-ECTBIGITT  «s>ll— FZXmO  RATttS— VALU- 
ATTOn  OF  PhOPUBTT. 

Id  computing  rates  of  electric  power  colo- 
ration, it  was  not  entitled  to  have  charged  oEf  a 
deficit  incurred  daring  development  period,  where 
the  rates  Indicated  that  after  the  development 
period  such  deficiU  had  been  more  than  over- 
come by  profits  in  exceiB  of  the  standard  8  pv 
cent. 

In  Bank.  Certiorari  by  the  San  Joaquin 
Light  &  Power  Corporation,  to  review  an 
order  of  the  Railroad  Commission  fixing 
rates.   Order  affirmed. 

Short  ft  Sutherland,  of  Fresno,  and  Jared 
How,  of  San  Francisco,  for  petitioner.  Doug- 
las Brookman,  of  San  Francisco  (Max  Tbelen, 
of  San  Francisco,  of  counsel),  for  respondent. 

SLOSS,  J.  This  is  a  proceeding  in  cer- 
tiorari to  review  an  order  of  the  Railroad 
Commission  fixing  the  rates  to  be  charged 
by  the  petitioner,  San  Joaqnln  Ll|^t  ft  Power 
Corporation,  for  electric  energy. 

From  the  exbaostlve  and  painstaking  opin- 
ion accompanying  the  order  It  appears  that 
the  Commission  fixed  the  valne  of  the  peti- 
tioner's property  "used  and  useful  in  elec- 
tric bus^ess,"  at  the  sum  of  $10,^,640. 
On  this  value  the  Commission  then  under- 
took to  allow  a  return  of  8  per  cent,  or 
98<M,363.20  per  annum,  and  the  sum  last 
named  was  found  to  be  a  fair,  Just,  and  rea- 
sonable sum  to  be  received  by  the  petitioner 
ss  an  annual  return  on  the  fair  value  of  its 
property.  Specific  rates  for  the  different 
kinds  of  service  rendered  by  the  atUlty  were 
fixed  In  accord  with  this  basis. 

It  is  not  claimed  that  the  rates  thus  fixed 
will  not  yield  to  the  petitioner  the  estimated 
return  of  $804,363.20.  The  contention  is  that 
In  fixing  the  fair  value  of  the  property  of 
tbe  petitioner  devoted  to  its  electric  business, 
the  Commission  failed  to  make  allowance 
for  two  items  of  property,  and  that.  In  conse- 
quence, the  earnings  of  the  petitioner  will 
tB.W  below  the  rate  of  8  per  cent,  determined 
by  the  Commission  to  be  fair,  Just,  and  rea- 
wmable.  These  items  consist  of:  (a)  The 
value  of  certain  water  rights;  and  (b)  the 
"going  concern"  value  of  the  petitioner's 
plant.  The  petitioner  contends  that,  under 
tbe  undisputed  evidence  before  tbe  Commis- 
sion, a  valuation  of  at  least  $660,000  should 
bave  been  allowed  for  the  first  of  these 
items;  of  $1,651,021  for  tbe  second.  If  these 
sums  were  added  to  the  value  placed  upon  the 
plant  by  tbe  Commission,  the  estimated  re- 
turn of  $804,303.20  would  realize  to  the  peti- 
tioner a  net  earning  of  6.51  per  cent.  Instead 
of  8  per  cent. 

[1]  The  petitioner  does  not  point  out  any 
evidence  In  the  record  which  would  force, 
or  even  Justify,  the  conclusion  ttiat  a  limiting 
of  Its  return  to  6^4  per  cent,  on  the  value 
of  its  property  would  amount  to  confiscation. 


or,  In  other  words,  that  it  would.  If  held 
to  so  low  a  rate  of  earning,  be  deprived  of 
its  property  without  due  process  of  law. 
"The  function  of  ratemaking  Is  purely  legis- 
lative In  Its  character,  and  this  la  true 
whether  it  is  exercised  directly  by  the  Lej- 
islature  Itself  or  by  some  subordinate  or  ad- 
ministrative body,  to  whom  the  power  of  fix- 
ing rates  In  detail  has  been  delegated." 
KnoxvUle  v.  KnoxviUe  Water  Co.,  212  U.  S. 
1,  29  Sup.  Ct  148,  53  L.  Ed.  371. 

The  only  ground  upon  which  the  courts 
may  interfere  with  the  exercise  of  this  func- 
tion is  that  the  action  in  question  Impairs 
constitutional  rights.  The  rates  will  not  be 
set  aside  except  upon  a  clear  showing  that 
such  rights  have  been  invaded.  Kooxyille 
V.  KnoxviUe  Water  Co.,  supra;  WlUeox  v. 
Consolidated  Gas  Co.,  212  D.  S.  19,  29  Sup. 
Ct.  192,  53  L.  Ed.  382,  48  L.  R.  A.  (N.  S.) 
1134,  15  Ann.  Cas.  1034. 

[2]  In  view  of  our  decision  In  Contra  Costa 
Water  Co.  v.  Oakland,  159  Cal.  323,  113  Pac. 
C6S,  It  cannot  be  claimed  that  a  return  of  6^ 
per  cent  net  upon  tbe  value  of  property  de- 
voted to  such  a  public  use  as  the  one  in  ques- 
tion is,  as  matter  of  law,  confiscatory.  As 
we  pointed  out  in  that  case,  the  court  is  not 
called  upon  to  determine  the  rate  which  It  If 
vested  with  the  power  of  fixing  rates,  would 
determine  to  be  Just  and  reasonable.  Its 
right  to.  interfere  exists  only  where  tbe  rate- 
fixing  body  has  conflued  the  public  utility  to 
a  return  Iielow  that  which,  under  the  evi- 
dence in  the  particular  case,  cau  fairly  be  re- 
garded as  tbe  lowest  reasonable  percentage 
of  profit  "If  the  ordinance  gives  a  rate  of 
return  which,  although  low,  is  not  palpably 
imreasonable,  the  court  Is  not  to  upset  tbe 
action  of  the  council  because  It  may  think  a 
higher  rate  more  appropriate."  In  the  Con- 
tra Costa  Case  we  held  that  the  evidence  did 
QOt  show  that  a  return  of  4.682  per  cent, 
was  less  than  the  lowest  rate  of  return  which, 
the  city  council  might  fairly  have  determined 
to  be  Just.  The  petitioner  contends  that  be- 
cause tbe  Commission  fixed  8  per  cent,  as  a 
reasonable  rate  of  return,  anything  below 
that  rate  Is,  for  the  purposes  of  this  case,. 
necessariiy  confiscatory.  We  cannot  accept 
this  view.  Tbe  ultimate  question  is  whether 
the  rates  fixed  for  electric  service  deprived 
the  petitioner  of  its  property  without  duo 
process  of  law.  The  value  of  the  property 
devoted  to  the  public  use,  the  return  which 
should  be  earned  upon  this  property,  and  the 
specific  rates  which  will  produce  this  re- 
turn, are  all  elements  In  the  problem,  Tbe 
final  question  for  the  court  Is  merely  whether 
the  rates  fixed  will  deprive  the  utility  of  Its 
property  without  due  process  of  law.  The' 
Commission  might  have  fixed  rates  without 
making  a  fiudlng,  in  figures,  of  the  value  of 
the  property,  or  of  the  rate  of  return  which. 
In  its  Judginent  should  be  realized.  If  It 
had  so  done,  or  if  it  had  declared  Its  pur- 
pose of  allowing  an  earning  of  only  6^ 
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per  cent,  we  should  have  been  coDfronted 
with  the  same  gaestlon  tbat  Is  now  before 
us,  namely,  whether  the  rates  fixed  will  pro- 
duce a  confiscation,  in  whole  or  in  part,  of 
the  petitioner's  property.  This  qnestlon  must 
be  answered  upon  a  consideration  of  the 
evidence  tending  to  show  the  lowest  rate  of 
return  which  the  Commission  might  reason- 
ably have  allowed.  If  It  has  not  gone  be- 
low this  minimum,  the  courts  are  power- 
less, even  though  the  rates  fixed  may  not 
produce  as  high  a  return  as  the  regulating 
body  believed  and  Intended. 

But  apart  from  this,  we  think  the  peti- 
tioner does  not  substantiate  its  claims  with 
respect  to  either  of  the  items  of  valuation 
alleged  to  have  been  Improperly  Ignored. 

[3]  The  San  Joaquin  Light  &  Power  Cor- 
poration operates  a  plant  for  furnishing  elec- 
tric energy  In  a  number  of  counties  in  the 
San  Joaquin  Valley.  It  is  the  successor  in 
Interest  of  various  corporations,  the  first  of 
which  was  organized  In  1895.  Its  power  is 
generated,  in  part,  by  means  of  liydroelectrlc 
plants.  To  this  end  It  maintains  power  sta- 
tions upon  varlouH  streams;  and  in  connec- 
tion with  these  stations  It  has  acquired  and 
owns  the  right  to  divert  a  portion  of  the  fiow 
of  such  streams,  returning  the  water  In  due 
course  to  the  streams  below  the  point  of  di- 
version. These  water  rights  are  property, 
and  the  petitioner  is  unquestionably  entitled 
to  have  their  value  coDSidered  In  the  fixing 
of  its  rates.  San  Joaquin,  etc,  Co.  v.  County 
of  Stanislaus,  233  U.  S.  454,  34  Sup.  Ct  652. 
58  L.  Ed.  1041. 

[4]  The  Commission,  In  the  present  case, 
made  an  allowance  for  such  value,  based  up- 
on the  cost  Incurred  In  the  acquisition  of 
these  rights.  The  petitioner  claims  that  a 
further  allowance  should  have  been  made. 
Concededly,  the  burden  Is  upon  the  public 
utility,  in  cases  of  this  kind,  to  show  the  ex- 
istence of  any  value  claimed  by  It.  In  the 
effort  to  establish  the  value  of  Its  water 
rights,  the  petitioner  proceeded  upon  two  the- 
ories. 

The  first  of  these  Is  described  In  the  briefs 
as  the  "comparative  steam  cost  theory."  It 
Is  well  described  In  the  respondent's  brief 
as  "based  on  the  assumption  that  the  value 
of  petitioner's  water  rights  can  fairly  be 
determined  by  capitalizing,  at  8  p<r  cent, 
the  difference  In  the  cost  of  service  result- 
ing from  the  operation  of  petitioner's  hy- 
draulic Installations  and  what  the  cost  of 
service  would  be  if  petitioner's  electric  ener- 
gy were  generated  In  a  steam  plant  located 
near  the  oil  field  and  burning  oil."  Of  this 
element  of  the  case  it  Is  suflident  to  say 
that  there  was  substantial  evidence  before 
the  Commission  to  the  ^ect  that,  at  the 
ruling  price  of  oil  at  the  time  of  the  hearing, 
the  petitioner  could  generate  electricity  by 
means  of  steam  plants  at  a  less  cost  than 
that  Involved  in  the  operation  of  its  hydro- 
electric plants,  after  making  due  allowance 
for  all  charges  In  connection  with  the  In- 


stallation of  the  necessary  steam  plants.  Ac- 
cording to  this  testimony,  the  advantage  In 
fovor  of  generation  by  steam  would  continue 
until  the  price  of  oil  bad  Increased  by  50 
per  cent  Without  expressing  any  opinion 
regarding  the  propriety  of  this  method  of 
fixing  the  value  of  a  water  right.  It  is  per- 
fectly obvious  that  the  Commission  did  not 
Impair  the  petitioner's  rights,  when  It  con- 
cluded tbat  application  of  the  comparative 
steam  cost  theory  did  not  show  that  the 
water  rights  had  any  value  beyond  their  cost. 

[5]  The  other  theory  was  advanced  with 
reference  to  a  water  right  on  the  North  forfc 
of  the  San  Joaquin  river.  There  the  corpora- 
tion had  constructed  and.  was  maintaining 
the  Crane  Valley  reservoir,  in  which  It  stored 
a  portion  of  the  water  flowing  In  the  rlyer. 
In  order  to  equalize  the  fiow  during  different 
portions  of  the  year.  Ultimately,  the  water 
stored  found  Its  way  back  Into  the  river. 
The  result  of  this  course  was  to  decrease  the 
flow  of  the  river  from  January  to  June,  In- 
clusive, and  to  Increase  It  from  July  to  De- 
cemljer,  Inclusive.  The  petitioner's  dlverslMi 
Is  subject  to  a  prior  right  to  the  first  1,600 
second  feet  of  the  San  Joaquin  river.  There 
are  some  170,000  acrra  of  land  riparian  to 
the  San  Joaquin  river  which  are,  or  may  be, 
affected  by  the  withholding  and  storage  of 
water  by  the  petitioner.  The  eflecl  of  the 
storage  In  the  Crane  Valley  reservoir  Is  to 
diminish  the  water  which  would  otherwise 
flow  to  these  lands  by  8.1  per  cent  in  tbe 
month  of  March,  and  2.6  per  cent  In  the 
month  of  AprlL  During  these  months  Irriga- 
tion upon  a  considerable  portion  of  the  ri- 
parian lands  begins,  and  the  use  of  water  up- 
on them  is  beneficial.  The  at^ment  made  la. 
In  effect,  the  following:  The  right  to  store 
and  withhold  water  Is  a  detriment  to  these 
riparian  lands.  If  that  right  were  not  al- 
ready owned  by  the  San  Joaquin  Light  & 
Power  Corporation,  It.  would  have  to  be  ac- 
quired from  the  lower  r^rlan  owners,  eith- 
er by  purchase  or  by  condemnation,  and  the 
value  of  the  right  is  to  be  measured  by  the 
price  which  would  have  to  be  paid  for  this 
acquisition.  The  difficult  with  the  argu- 
ment Is,  however,  that  the  petitioner,  upon 
whom  rested  the  burden  of  proof,  failed  to 
furnish  data  from  whldi  any  satisfactory 
estimate  of  value  could  be  deduced.  Evi- 
dence was  introduced  tending  to  show  that 
the  170,000  acres  of  land  would  be  worth  ?65 
per  acre  less,  if  the  entire  flow  of  the  San 
Joaquin  river  were  stopped,  than  they  would 
if  the  flow  continued  undiminished.  On  this 
basis  the  damage  which  the  entire  acreage 
would  suffer  from  total  deprivation  of  water 
would  amount  to  $11,050,000.  The  diminu- 
tion during  the  months  of  March  and  April 
caused  by  the  storage  In  the  Crane  Valley 
reservoir  averaged  about  5  or  6  per  cent,  of 
the  total  flow  during  these  months.  Hoice, 
it  is  said,  the  lands  are  damaged  to  the  ex- 
tent of  5  or  6  per  cent  of  the  damage  which 
they  would  suffer  It  all  oC  the  watw  were 
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wlOidrawii.  80  MtUnatod,  tiie  ralue  of  tbe 
«Btn>  rlshtB  amouDtB  to  $600,000.  The  ba- 
ris  of  this  computation  Is  too  speculatiTe.  not 
to  my  fanciful,  to  be  endtted  to  any  serious 
velgliL  It  assumes  that  the  beneflt  derived 
tij  riparian  land  from  the  flow  through  or  by 
It  of  a  stream  Is  In  direct  proportion  to  the 
Tt^ume  of  the  stream.  Such  Is  not  the  fact, 
In  point  of  legal  right,  of  course,  the  owner 
of  land  bordering  upon  a  stream  has  a  right 
to  have  the  usual  flow  ot  the  stream  nnim- 
palred,  and  may  enjoin  any  unauthorized 
diminution.  But  the  amount  of  damage 
whidi  he  will  8aff«r  by  the  subtraction  ot 
say  fractlooal  part  of  the  water  de^teods  up- 
on a  multitude  of  circumstances.  In  some 
InstsDCM  the  damage  resulting  from  the  re> 
moral  of  a  port  of  tlie  flow  might  be  very 
great,  while  In  others  it  might  be  nomlnaL 
Fnrtliennore,  the  petltloaer's  position  In- 
vdves  the  addltlfmal  assuBVttion  that  the 
withdrawal  of  water  during  two  months  will 
bare  the  same  detrimental  effect  upon  lower 
lands  as  that  which  would  follow  a  dlvMndoD 
for  the  ei^lre  Irrii^ting  season.  Certainly, 
no  t*ir  estimate  the  ralue  ot  a  water  ri^^t 
can  l>e  baaed  upon  such  broad  and  unsupport- 
ed gmeralisatiODS  as  underlie  the  appellant's 
argument  here. 

[f ]  It  Is  further  claimed  tbat  the  Oommls- 
don  refused  to  make  a  propa  aUowanoe  for 
"going  concern"  valn&  It  Is  recognised  by 
die  authorities  that  a  business  In  actlre  and 
soceeasful  operation  has  a  value  orer  and 
shore  that  of  Its  component  parts.  Knoz- 
rlUe  r.  Knoxrille  Water  Co.,  supra.  The  de- 
cision of  the  Commission  states  that  the 
tanglUe  propery  lis  being  ralued  as  proper- 
ty in  suocessful  operation  by  a  going  and 
successful  utility."  We  see  no  reason  to 
question  the  propriety  of  this  declaration,  un- 
less we  accept  the  claim  of  petitioner  that 
the  evidence  required  the  Inclusion  of  an  ad- 
ditional sum  of  $l,6Sl,<m.  This  figure  is 
reached  by  computing  the  company's  defldt  in 
rereoue,  during  the  development  period,  la 
8  of  Ita  16  districts,  and  extending  the  aver- 
ages  derived  from  such  computation  so  as  to 
make  them  apply  to  the  entire  system.  The 
"dereloiiment  period,"  thus  referred  to,  cov- 
ers the  period  from  the  inception  of  the  en- 
terprise until  the  given  district  earned  a  net 
rer^ue  of  8  per  cent,  which  Is  taken  as  the 
standard  earning.  The  oplnioa  of  the  Com- 
lolsiion  declares,  aud  the  record  sustalna  the 
tFtatement,  that  since  the  development  period 
the  petitioner's  earnings  over  and  above  the 
8  per  ceat.  standard  have  been  sufficient  to 
balance  all  of  the  deficits  of  the  development 
period,  with  Interest  thereon  for  the  entire 
period.  Under  these  circumstances  the  Com- 
mission was  fully  Justified  in  excluding  the 
item  of  development  cost  as  an  element  of 
Koing  concern  value.  The  question  Is  not 
essentially  different  from  that  before  the  Su- 
preme Court  of  the  United  States  In  Des 


Moines  Oas  Co.  r.  Des  Moines,  288  U.  8. 1S8, 
35  Sup.  Ct  811,  60  U  Bd.  1244.   The  fbUow- 

ing  quotation  Is  in  point: 

"Included  in  going  valae  as  usually  redconed 
is  the  InvestmeDt  oeceBsary  to  organizing  and 
establishing  the  business  which  is  not  embraced 
Id  the  value  of  Its  actual  physical  property.  In 
this  case,  what  may  be  called  the  inception  cost 
of  the  enterprise  entering  into  the  establishing 
of  a  gfdng  concern  had  long  since  been  incurred. 
The  present  company  and  its  predecessors  had 
lonp  carried  on  business  in  the  city  of  I)«s 
MoiDes,  under  other  ordinaDces.  and  at  higher 
rates  than  the  ordinoDce  in  question  eetablisbed. 
For  aught  that  appears  in  this  record,  tbese  ex- 
penses may  have  been  already  compensated  In 
rates  charged  and  collected  under  former  wdi- 
nances.  As  we  have  said,  every  presumption  Is 
in  favor  of  the  legitimate  exercise  of  the  rate- 
making  power,  and  it  is  not  to  be  presumed, 
without  proof,  that  a  company  is  under  the 
necessity  of  making  up  losses  and  expenditures 
incidental  to  Uie  experimental  stage  of  its  bosi- 
ness." 

Here  the  evidence  showed  afflrmaUr^ 
that  the  company  was  under  no  such  neces- 
sity. 

We  see  no  ground  for  Interfering  with  the 
actltm  of  the  OommlsBlon.  The  order  Is  af- 
firmed. 

We  concur:  ANGELLOTTI,  a  J.;  SHAW, 
J.;  UBLVIN,  J.;  HENSUAW.  J. 


(174  Cal.  70U 
FABLBT  T.  BEINDOU:«AR  et  sL 
(S.  F.  7143.) 

(Supreme  Court  of  California.  ManA  26, 1917. 
On  Petition  for  SebeariDg  in  Bank, 
AprU  2S,  1917.) 

1.  Municipal  Cobpobations  4s»29&— Pubuc 
iHPRovEiiKNTa— Pbkliuinabt  Pboceedinos 
— Pkotbsts. 

Under  the  Improvemeat  Act  of  1911  (St. 
1911,  p.  734)  S  6,  proriding  that  protests  against 
the  doing  of  proposed  work  shall  be  heard  by  the 
city  council  at  its  next  regular  meeting  after 
expiration  ot  the  time  within  which  protests 
ma.y  be  made,  and  that  the  council  "may  adjourn 
said  hearing  frun  time  to  time,"  a  council,  tak- 
ing up  the  matter  of  a  protest  at  such  next  reg- 
ular meeting,  did  not  lose  jurisdiction  to  proceed 
further  because  it  did  not  decide  the  protest  at 
such  meeting,  but  duly  adjourned  the  hearing  to 
a  date  two  weeks  later;  such  date  not  being  un- 
reasonably later. 

[B^  Note.— For  otbw  waeB,  see  Municipal 
Corporatlws,  Gent.  Dig.  |  TOO.] 

On  Petltioa  for  Behearing, 

2,  MuniCIPAL  COOPOEATIONS  «S>208— POBUO 

Imfbovements— Preliuinabt  Pbocebdinqs 
— Pbotests — Objection  by  Nonpbotbstino 

OWNKB— "JUBISDICnON." 

A  nonprotesting  property  owner  cannot  n^ce 
that  the  city  council  lost  or  failed  to  acquire 
jurisdiction  to  proceed  under  the  Improvement 
Act  of  1011,  §  T,  by  failing  to  hear  protests  of 
other  property  owoers  "at  the  next  regular 
meeting  •  •  *  after  the  expiration  of  the 
time  within  which  •  *  •  protests  may  be 
made,"  as  required  by  sectioa  6  of  the  act,  where 
all  of  the  Protestants  hare  been  heard  and  no 
one  of  them  is  complaining;  Cor  the  "jurisdic- 
tion" spoken  of  in  section  7  of  the  act  means 
only  that,  if  Uie  council  has  not  duly  disposed 
of  the  protests,  then,  so  far  as  protestanta  are 
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concerned.  It  shall  lum  no  power  to  proceed 
farther. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioos.  Gent  Dig.  S  799. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Jurisdiction.] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County ;  T.  W.  Harris.  Judge. 

Action  by  W.  S.  Farley  against  C.  F.  Rein- 
doUar  and  aoother.  From  Judgment  for  tlie 
named  defendant,  plaintiff  appeals.  Reversed. 
Petition  for  rehearing  denied. 

Phil  J.  Strubel  and  W.  T.  Kearney,  both  of 
San  Francisco,  for  appellant.  Walton  0. 
Webt^  of  San  Francisco^  and  Ben  F.  Woolner, 
of  Oakland,  tor  reqjtondents. 

HBNSHAW,  J.  Plalntllt  having  performed 
certain  street  work  upon  a  street  of  the  dty 
of  Oakland  under  the  Improvement  Act  of 
19U  (Stats.  1911,  p.  730),  brought  his  suit  to 
f<»edo8e  an  assessment  lien  on  tbe  property 
of  defendant  Reindollar.  A  general  d«nnr- 
rer  to  his  complaint  was  sustained,  and  from 
the  Judgment  whidL  fallowed  plaintiff  baa 
ajMKaled. 

It  Is  conceded  that  In  all  reqwcti  saving 
one  the  complaint  Is  sufficient  ^e  partic- 
nlar  In  which  It  was  found  to  be  Insnffldent 
Is  fbe  following:  The  complaint  alleged  that 
a  protest  against  the  doing  of  tbe  iMvposed 
wcvk  was  made  by  certain  owners  of  prop- 
ertj.  That  defendant  was  not  me  ot  the 
Protestants,  and — 

"that  the  said  city  council  proceeded  to  hear 
and  pass  upon  said  protest  at  the  next  reffular 
meeting  of  said  city  council,  after  tbe  filing 
of  said  protest  to  wit  oa  the  11th  dav  of  July, 
A.  D.  1911,  and  thereupon  and  at  ssid  time,  by 
resolutioD,  duly  continued  end  adjourned  said 
beanng  to  tbe  24th  day  of  July.  A.  D.  1911,  at 
the  hour  ot  11:30  a.  m.  of  said  laat-named  day, 
and  that  due  notice  was  given  to  said  protestanta 
of  the  time  and  place  of  bearing  said  protest. 
That  the  hearing  of  said  protest  came  on  reg- 
ularly before  said  city  council  at  a  regular  meet- 
ing thereof,  at  the  time  and  place  set  for  said 
hearing,  and  said  protestants  being  personally 
present  or  l>eiiig  duly  represented  at  said  hear- 
ing, the  said  couacil,  after  due  c<HtsiderB- 
tioD  by  its  rescdution  Noi.  Ill,  N.  S.,  duly  and 
unanimously  overruled  and  denied  said  protest 
and  sustained  the  aftucsaid  resolution  of  inten- 
tion Ko.  38,299." 

[1]  The  law  governing  the  rlj^t  to  protest 
and  tbe  procedore  after  protest  Is  foand  In 
section  6  ot  tbe  act  of  1911,  and  ao  far  as 
it  pertains  to  tbis  conslderatlaii  the  language 
of  tbe  section  Is  as  follows: 

**At  the  next  regular  meeting  of  the  city  coun- 
cil aftw  the  expiration  of  the  time  within  which 
said  protest  may  be  so  made,  the  city  council 
shall  proceed  to  bear  and  pass  upon  all  protests 
■o  made  and  its  decision  shall  be  final  and  con- 
duuve.  *  •  •  The  city  council  may  adjourn 
said  bearing  from  time  to  time." 

BeqiKmdent's  view,  which  successfully  he 
iDipressed  upon  tbe  trial  court,  was  that  this 
language  made  it  imperative  upon  the  city 
council  to  pass  on  the  protest  and  to  decide 
tbe  protest  at  its  next  regular  meeting,  or, 
telling  to  do  this,  its  Jurisdiction  to  proceed 
further  was  lost   Even  if  tbis  statute 


not  authorise,  as  in  terms  it  does,  an  ad- 
journment of  the  hearing  from  time  to  time, 
no  court  woulel  hold  that  such  a  tribunal  lost 
Jurisdiction  to  proceed  with  a  matter  whldi 
It  had  regularly  tahen  up  for  hearing  because 
It  continued  that  hearing  to  some  ottier  not 
unreasonable  or  forbidden  date.  It  would 
require  some  positive  declaratim  of  law  to 
abridge  the  general  rlgbt  whlcli  belongs  to 
all  legislative,  ministerial,  and  Judicial  of- 
ficers to  continue  tlie  bearing  and  considera- 
tion of  a  matter  over  which  they  have  ai^ 
quired  Jurisdiction  within  reasonable  limits 
and  bounds  of  time.  Thus,  to  Instance  but 
one  of  many  similar  conditions  which  will 
readily  occur.  If  tbe  law  declared  that  aU 
protests  must  be  beard  and  disposed  ot 
wltliln  one  month  after  tbe  filing  of  tbe  pro- 
test or  all  power  and  Jurisdiction  to  pro- 
ceed further  should  be  at  an  end.  bere  would 
be  a  peremptory  and  mandatory  time  limit 
fixed  wlUtin  which  the  council  must  act -or 
lose  the  power  to  act  But  all  this  is  so* 
perfluous  in  view  ot  the  &ct  that  tbe  law  it- 
self makes  express  provision  for  continu- 
ances and  adjonmmente  ot  the  hearings- 
Just  such  continuance  and  adjourned  hearing 
as  the  pleading  declares  was  regularly  or- 
dered and  at  which  adjourned  hearing,  as 
the  pleading  furtbw  declares,  evei7  protest* 
ant  was  presnt  and  was  beard.  But  two 
cases  from  our  state  are  cited  by  respondent 
in  support  of  bis  most  untenable  position. 
U'nhesltatint^  we  declare  that  If  either  in 
fact  supported  that  portion  It  would  call  for 
immediate  reversal  In  the  light  of  the  plain 
language  of  the  law.  But  neither  does  sa 
The  first  of  these  Is  Stoner  v.  City  Council 
of  Los  Angeles,  8  Oal.  App.  607,  97  Pac.  692. 
There  a  protest  was  filed  under  a  law  which 
declared  that  the  protest  should  be  laid  be- 
fore the  council  at  Its  next  regular  meeting, 
and  that  the  "council  shall  hear  all  such  ob- 
jectlons  at  said  meeting,  or  at  any  other 
time  to  which  the  hearing  thereof  may  be  ad- 
journed." The  protest  was  not  laid  before 
the  council  either  at  ite  next  or  at  any  of 
several  succeeding  regular  meetings.  The 
council  thus  never  acquired  jurisdiction,  and 
so  never,  after  having  acquired  Jurisdiction, 
did  It  continue  the  hearing.  After  a  consider- 
able lapee  of  time  the  council  took  up  the 
matter  of  the  protest,  and  the  Court  of  Ap- 
peal very  properly  held  that  there  bad  been 
a  failure  on  the  part  of  the  council  to  acquire 
Jurisdiction  of  the  proceeding  by  virtue  of 
ite  neglect  to  teke  up  the  matter  of  the  pro- 
test for  hearing  at  ite  next  regular  meeting. 
Here  the  matter  of  tbe  protest  was  token  up 
at  tbe  next  regular  meeting  of  the  councU, 
and  the  bearing  was  duly  adjourned  to  a 
later  and  not  unreasonable  date.  The  sec- 
ond case  is  Southern  Construction  Co.  v. 
Bowells,  21  CaL  App.  330.  131  Pac  766.  In 
that  case  the  law  provided  for  an  appeal  to 
the  council  by  disaffected  property  owners, 
and  declared  that  after  the  filing  of  sucb  an 
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mppeal  *Mle»  of  tlw  time  and  place  of  the 
faearlnc  ahall  be  pabllahed  for  Ave  dayB." 
The  leqalred  pabllcatioa  waa  not  made,  and 
again  the  Court  of  Appeal,  with  atrlct  legal- 
ity, held  that  tbs  pnUlcatlon  was  made  Ju- 
risfflctlMial  to  the  rig^t  of  the  oonncil  to  pass 
on  Qie  appeaL  Ebough  haa  been  said  to  show 
tbe  Inapposlteneas  of  both  of  Uieae  cases,  and 
for  the  reaaona  given  the  Judgment  aiwealed 
from  is  rerersed.  • 

We  concnr:  UELVIN.  J. ;  LORIOAM,  J. 

On  Petition  for  Blearing. 

PER  CURIAM.  Upon  petition  for  rehear- 
ing respuuUmit  urges  that  this  court  faileU  to 
apprehend  and  so  to  'discuss  and  to  decide 
the  principal  proposiUoa  upon  which  he  re- 
lies, and  there  is  merit  in  respoDdent's  con- 
tention. Reiq;>ondent*8  position  as  It  now  ap- 
pears Is  that  protests  were  died  before  the 
lltb  day  of  July,  1911,  but  that  the  time  for 
filing  protests  did  not  expire  ontll  July  13, 
1911 ;  nevertheless  that  on  the  11th  day  of 
July,  before  the  expiration  of  the  time  within 
wUcb  protrats  might  be  filed,  the  dty  council 
took  up  the  matter  of  the  protests  already 
filed  and  oontlnoed  and  adjourned  the  hear- 
ing of  the  protests  until  tbe  24th  day  of  July, 
1011;  stltl  further  that  the  street  law  pro- 
vides (Stats.  1911,  pp.  784,  7S5)  that  "at  the 
next  regular  mertlng  ot  tbe  dty  conncll  after 
Oie  expiration  oi  the  time  within  whidi  said 
protests  may  be  so  made,  the  city  council 
■hall  proceed  to  hear  and  pass  upon  all  pro- 
tests so  made^ ;  that  the  dty  coandl  having 
oontlnaed  ttie  hearing  of  the  protests  tmtil 
July  24th  did  not,  as  the  law  required,  pro- 
ceed to  bear  and  pass  npon  the  protests  "at  the 
next  regnlar  meeting  of  the  dty  conndl  after 
the  expiration  of  tihe  time"  because  audi  next 
regnlar  meeting  was  upon  July  14th,  the  day 
after  the  «cplratIon  of  the  time  for  filing 
protests.  Such  being  tbe  facts,  respondent's 
contention  is  that  the  oouodl  never  acquired 
Jurisdiction  to  proceed  further  with  the  mat- 
ter,  because  In  cases  where  protests  have  been 
ffled  (so  respondent  argnes)  only  after  the 
regular  disposition  of  those  protests  In  ac- 
cordance with  the  law  Is  the  coondl  deemed 
to  have  acquired  Jurisdiction  to  order  the 
proposed  improvements.  Street  Law,  Stats. 
1911,  p.  730,  pt  1,  I  7. 

12]  It  Is  to  be  noted  that  no  question  is 
here  presented  of  the  regularity  of  the  notice 
to  property  owners,  giving  them  an  oppor- 
tonlty  U>  protest;  still  further  that  this  de- 
fendant was  not  himself  a  protestant  His 
proposition,  then,  is  that  because  of  this  as- 
serted Irregularity  In  the  matter  of  the  hear- 
ing  of  the  protests  of  those  who  actually 
did  protest,  the  council  failed  to  acquire  Ju- 
risdiction to  proceed  with  the  work,  and  that 
this  failure  so  to  acquire  Jurisdiction  can  be 
urged  by  a  nonprotesting  property  owner. 
Bat  audi  Is  not  oor  law,  nor  does  leapondent 


dte  any  authori^  In  aopport  of  Hm  law. 
In  Stoner  v.  Cltj  Cionndi  Of  Loa  Angeles,  8 
CaL  App.  607,  97  Pac  682,  tbe  property  own- 
ers who  urged  tbB  objection  titiat  the  dty 
coandl  had  failed  to  acquire  Jurisdiction 
were  tbe  very  cmes  whose  protests  had  not 
met  wlfSi  hearing  In  accordance  with  the  law. 
In  Construction  Co.  t.  Howells,  21  Cal.  App. 
330,  181  Pac.  7S6,  the  objection  to  tbe  fail- 
ure to  give  notice  was  heard  In  an  action  ct 
a  property  owner  vho  had  appealed  to  the 
dty  council  objecting  to  the  assessment  Pre- 
liminarily It  may  be  said  Quit  tSm  law  looks 
with  steadily  decreasing  fovor  on  property 
owners  who  sit  by  without  urging  any  objec- 
tions whldi  they  may  have  to  the  proceedings 
about  to  be  taken,  for  the  hearing  of  whldi 
objections  the  law  affnds  ample  opportunity, 
and  tbax,  after  their  property  has  been  im- 
proved, endeavor  to  deprive  the  contractor 
of  his  Just  roDuneration  by  ultra  technical- 
ities. Harney  v.  Benson,  113  CaL  314.  45 
Pac.  687;  O'Dea  v.  Mitchell,  144  Oal.  374, 
77  Pac;  1020;  Hanghawont  v.  Raymond,  148 
Cal.  311,  83  Pac.  63;  McCaleb  v.  Dr^fus, 
166  Cal.  204.  103  Pac.  024. 

Therefore  to  this  objection  It  mnst  be  made 
answer  that  whatever  force  might  attadi  to 
It  were  It  an  objection  made  by  a  protest- 
ant who  had,  for  failure  of  the  coundl  to 
observe  the  requirements  of  the  law,  been 
deprived  of  a  legal  hearing  of  his  protest, 
from  the  lips  of  this  respondent,  who  never 
made  a  protest  at  all,  it  is  entitled  to  no 
weight  The  Jurisdiction  spoken  of  In  sec- 
tion 7  of  the  street  act  means  no  more,  as 
used  In  that  section,  than  that  if  the  oonudl 
has  not  duly  disposed  of  the  protests,  then 
so  far  as  protestants  are  concerned  It  shall 
have  no  power  to  proceed  further.  If  it  haa 
duly  disposed  of  the  protests,  then  as  to  all 
the  world  it  has  the  power  to  proceed.  But 
where,  as  here,  all  of  the  protestants  have 
tieen  heard,  and  no  one  of  them  Is  complain- 
ing, and  the  sole  complainant  Is  one  who  has 
sat  by  in  silence.  It  is  too  well  settled  to  re- 
quire more  than  a  citation  of  authority,  that 
such  a  property  owner  cannot  object  to  tbe 
disposition  of  protests  to  which  he  was  not  a 
party.  Harney  v.  Heller,  47  Cal.  15 ;  Lent  v. 
Tlllson,  72  Cal.  404,  14  Pac.  71 ;  Duncan  v. 
Ramlsh,  142  Cal.  686,  76  Pac.  661 ;  Chase  v. 
Trout,  146  Cal.  350,  80  Pac.  81. 

Wher^ore  the  petition  for  a  r^eailng  Is 
d^ed. 


(31  C>L  App.  300) 
SOTJUl  T.  NORTHBBN  OONST.  CO.  et  aL 
(Glv.  1907.) 

(District  Court  of  Appeal,  Fint  District  Cali- 
fornia. March  2%.  1917.  Beheatins  Denied 
by  Supreaie  Qomt  May  21,  1917.) 

L  Woans  AND  Phkasbs— "Slab"— "Beahs" 

— "GiBDEBS"— "RBINrOBCINO  StKL  BaBS" 

— "Tting  Wibi"— "Fabbic." 
A  "slab"  in  omcrete  ccmstmctimi  Is  that 
portion  of  the  stmetore  nndemoatii  and  sap- 
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porting  the  floor  and  flxtending  between  the 
beaou  and  girden.  Tbn  "beams"  nipport  the 
elabfl^  Vbile  the  "girden"  are  the  long  eupports 

running  a  few  feet  apart  longitudinal^  through 
the  interior  ot  the  building  and  generally  sup- 
ported bj  the  columnB.  "Reinforcing  steel 
bars"  are  small  sections  of  steel  made  into 
■traight  or  twisted  bars  Mnbedded  in  the  con- 
crete to  take  up  tensiooal  and  shearing  strains 
dne  to  the  longitudinal  load  of  the  structure. 
"Tying  yfin"  is  No.  IQ  blad  feodng  wire  used 
to  fasten  the  steel  together.  "Fabric"  consists 
of  a  union  of  drawn  wires  made  up  in  rowa 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fabric; 
Second  Series,  Slabs;  Beams.] 

2.  OONTRACTS  *=19»{1)  —  COHBTUUOnon  — 

CoNtxicnNQ  Clausrs. 
Where  contract  specifications  for  concrete 
work  were  conflicting  as  to  whether  reinforcing 
bars  or  fabric  should  be  placed  In  floors  and 
roofs,  the  provision  d^nitely  giving  MMitractor 
such  option  will  be  given  preference  over  a  con- 
trary prorision  of  general  nature. 

[Bd.  Not&— For  other  cases,  see  Contracts, 
Cent  Dig.  K  881.  884%,  885,  887-88a] 

3.  COITTRAOTS  «=»152— OOHBTBtrCTION— "BrO." 

A  subcontract  with  plaintiff  "to  furnish  nnd 
set  in  place  all  the  reinforcing  bars,  tying  wire, 
etc.,"  according  to  contract  ^>ecificati<ai8,  re- 
ferred to  other  reinforcing  material,  tndading 
fabric  ei>ecified  in  contract,  the  court  not  b^g 
justified  in  holding  the  term  "etc."  meaningless, 
since  the  words  "et  cetera,"  abbreviated  to  the 
form  "etc.,"  are  equivalent  to  the  phrase  "oth- 
ers of  Uh:e  Und ;  and  the  rest;  and  so  on." 

[Ed.  Note.— For 'other  cases,  see  Contracts, 
Cent  Dig.  {$  732,  783,  73a 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Et  Cetera— Etc.} 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Bernard  X  Flood, 

Judge. 

Acttcm  by  Edward  L.  Soule  against  the 
Northern  Construction  Company  and  others. 
.Tudguient  for  plalntUT,  and  defendant  named 
appeals.  Reversed. 

N.  A.  Dom,  of  -San  Frandaco,  ftv  appellant 
Jordan  ft  Brann,  of  San  Franctecc^  for  re- 
spondent Soule.  Hairy  Ach,  of  San  Fran- 
cisco, for  respondent  Abrams.  Oaahlng  ft 
Cushtng,  of  San  FrancUo^  for  respondent 
First  Federal  Trust  Co. 

KEJRRIOAN,  J.  litis  Is  an  action  to  tot^ 
close  a  mecbanlc'8  lien.  From  the  Judgment 
given  and  entered  against  It,  the  defendant 
Northern  Construction  Company  has  appeal- 
ed. 

The  BtAe  point  In  the  case  is  whether  or 
not,  under  a  fair  CMistructlon  of  a  contract 
entered  Into  between  the  plaintiff  and  said 
company,  the  former  was  required  to  install 
reinforced  steel  bars  or  fabric  In  the  floor 
and  roof  slabs  entering  Into  the  construction 
of  a  certain  building.  From  the  record  It  ap- 
pears that  the  Northern  Constructimi  Com- 
pany on  the  2l8t  day  of  April,  1913,  entered 
Into  a  written  contract  with  Albert  Abrams 
for  the  construction  of  a  garage  upon  a  lot 
in  San  Frandsco.  Under  the  terms  of  this 
contract  the  company  was  required  to  con- 


struct a  concrete  building,  to  be  reinforced 
by  steel  bars,  fabric  stirrups,  and  tying  wire. 
In  the  spedflcatioBS,  whicb  were  a  part  of 
the  contract,  there  was  a  general  {^ovision 
reading:  "Bars  will  be  nsed  in  all  footings, 
beams,  girders,  walls,  but  In  no  Soor  or  roof 
slabs."  Following  upon  the  execution  of  this 
contract  the  company  entered  Into  a  contract 
with  plalntifC,  who  was  a  dealer  In  and  a 
contractor  for  the  Installation  of  reinforcing 
steel,  by  the  terms  of  which  plaintiff  agreed 
"to  famish  and  set  in  place  in  a  workman- 
like manner  all  reinforcing  steel  bars,  tying 
vrire,  etc.,  required  to  be  used  in  the  oonstmc- 
tloD  ot  that  certain  bulling  to  be  erected  <« 
the  lands  hercdnafter  described  in  accordance 
with  the  plans  and  spedflcations  for  the  con- 
struction of  said  building."  It  is  the  conten- 
tion of  the  plaintiO  that  under  the  terms  of 
this  contract  he  was  not  required  to  fumiah 
and  set  In  place  relnfbrdng  steel  tor  the 
floors  and  roof  of  the  building. 

[1]  Before  discussing  this  point  it  may  not 
be  amiss  to  say  Oiat  a  slab  in  concrete  ctm- 
stnictloo  is  that  -portion  of  the  structure  un- 
derneath and  supporting  the  floor  and  ex- 
tending between  the  beams  and  girders.  The 
beams  support  the  slabs,  while  the  girders 
are  what  are  commonly  termed  the  long  sui>- 
porta,  which  run  a  few  feet  apart  longitudi- 
nally through  the  interior  of  the  building, 
and  which  are  generally  supported  by  the  col- 
umns. Reinforcing  steel  bars  are  small  sec- 
tions of  steel  made  Into  straight  or  twisted 
bars,  which  are  Imbedded  in  the  concrete  to 
take  up  the  tenslonal  and  shearing  strains 
which  are  due  to  the  longitudinal  load  of  the 
structure  where  such  i^rains  are  encountered. 
Tying  wire  Is  Na  16  black  fencing  wire,  and 
Is  used  to  fasten  the  steel  together.  Fabric 
c<m8lsts  of  a  union  of  drawn  wires  made  up 
In  rows.  In  passing  It  may  also  be  stated 
that  DO  personal  Judgment  Is  sougbt  ag;aiust 
Albert  Abrams  or  against  the  First  Federal 
Trust  Company.  They  are  merely  formal 
parties  defendant  to  the  action. 

it]  Under  one  provisicoi  of  the  specifica- 
tions no  bars  are  to  be  used  in  the  slab  rein- 
forcement of  the  floors  and  roof,  while  under 
another  provision  it  Is  optional  with  the  con- 
tractor as  to  whether  or  not  in  the  slab  rein- 
forcement of  the  floors  and  roof  bars  or  fab- 
ric shall  be  used.  There  is  a  conflict  be- 
tween those  two  proTidims  of  the  spedflca- 
tloM ;  but  the  providmi  staling  that  no  bars 
shall  be  nsed  in  the  floor  and  roof  reinfMce- 
ment  Is  general  In  its  character,  while  the 
other  provlslcm  refers  q>eclally  to  floors  and 
roof,  and  perhaps  that  provision  therefore 
should  control  as  to  the  nature  oC  the  work 
to  be  done  on  that  part  ot  the  building.  We 
have  no  doubt,  however,  but  that  under  these 
two  provisions  the  original  contractor  was 
required  to  furnish  and  set  In  place  either 
bars  or  fabric  for  the  floor  and  roof  reinforce- 
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ment:  and  this,  of  course,  is  required  dt  tbe 
sabcontractor  unless,  as  'asserted  by  btm,  the 
expression  "etc."  fonnd  In  his  contract  Is 
vttbont  force,  and  means  nothing. 

[S]  Be  took  oTer  the  contract  for  the  gen- 
eral Installation  of  the  relnfordng  steel  for 
the  balldlng,  and  when  he  did  so  It  was 
doobtleas  expected  that  all  wwk  of  that  char- 
acter  would  he  d<n»  by  him;  and  we  think 
this  contract  when  fidrly  construed  so  pro- 
Tides.  The  contract  requires  him  to  furnish 
tsd  set  in  place  all  the  relnfordng  bars,  ty- 
li«  wire,  "ete^**  according  to  the  plans  and 
qieclfieatlons  tor  the  bnildlng.  The  words 
"et  cetera."  abbreviated  to  the  form  "etc." 
ue  said  by  Webster  to  be  equivalant  to  tbe 
phrase  ''others  ot  like  kind;  and  tbe  rest; 
and  so  on."  In  tiie  case  ot  iiray  t.  Oentral 
a  B.  Co..  U  Hun  (N.  T.)  70.  75.  It  was  held 
that  the  term  "etc"  ss  used  in  a  contract 
Cor  tbe  sale  of  a  boat,  where  the  parties 
sgreed  to  take  the  boat,  "provided,  upon 
trial,  they  are  satisfied  wltb  ''he  soundness 
of  her  machinery,  boilers,  etc.,"  meant  "other 
things,"  referring  to  other  material  parts  of 
tbe  boat.  Tbe  expression  "etc,"  as  used  In 
the  contract  before  us,  certainly  must  have 
been  used  for  some  purpose;  and  we  think 
It  means  "other  reinforcing  material,"  which, 
of  course,  would  Inclnde  fabric.  There  Is 
nothing  In  the  case  which  would  warrant  us 
in  holding  tbe  term  to  be  meaningless.  In 
our  i^ilnlon  its  effect,  taken  in  connection 
wltb  tbe  provision  of  tbe  specifications  above 
quoted,  was  to  require  tbe  contractor  to  fur- 
nish and  install  bars  or  fabric  In  the  slab  re- 
inforcement of  tbe  floor  and  roof.  We  think 
the  trial  court  was  in  error  In  exempting  tbe 
plaintiff  frMD  this  (^ligation,  and  that  the 
Judgment  abould  be  reversed.  It  is  so  or> 
dered. 

We  cnncnr:  LENKON,  P.  J.;  BIOH- 
AfiDS,  J. 

On  Resnbmisslon. 

I^'NON,  P.  J.  Tbe  Judgment  Is  reversed, 
Dor  the  reasons  stated  in  an  <^lnlon  filed 
February  23,  1917.  which  opinion  Is  hereby 
adopted  as  tbe  opinion  of  the  court  following 
tbe  resabnilasltm  of  the  cause,  and  said  opln- 
loa  Is  hereby  ordered  reflled  as  of  this  date. 

m  CmX.  App.  310)  ' 

GALL  et  aL  v.  JENNBR  LDUBEB  00. 
(Civ.  2034.) 

(District  Court  of  Appeal,  First  District,  Call- 
foraia.   March  26,  1917.   Rehearing  Denied 
by  Supreme  Court  May  24,  1917.) 

1.  Loos  AND  Tx)GoiNa  ^93(14)— Saxe^ 
Standing  TncBsat. 
A  contract  tor  the  cutting  of  timber  on 
plaintiflrs  land  provided  that  the  cutting  and  re- 
botbI  Bboold  be  completed  within  five  years 
from  tbe  time  of  commencement  and  in  no  event 
later  than  July  1,  1915;  that  upon  ceasing  to 
eat  timber  the  premises  were  to  be  surrendered 
to  plaintiff;  and  that  no  right  existed  to  enter 


upon  the  land  after  the  time  spedfied.  Defend- 
ant's assignor  entered  the  laud  and  cut  timber 
for  about  tiiree  months  upon  which  it  suspeodetl 
operations  entirely.  Before  July  1,  1916,  but 
after  the  expirati<ni  of  five  years  from  the  com- 
mencement of  the  cutting,  defendant  entered  the 
land  to  contioue  operations.  Held,  that  the 
right  to  cut  timber  bad  been  forfeited,  since  a 
sale  of  standing  timber,  the  Bame  to  be  removed 
within  a  specined  time.  Is  a  grant  of  only  so 
much  thereof  as  shall  be  removed  within  that 
period. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
King,  Cent  Dig.  {  11;  Contracts,  Cent  Dig.  H 
800.  898.) 

2.  Loos  AND  LoooiNO  ^=93(14)— Salk  ov 
TxMBBB— Conditions— Co  vEN  ANTS. 
A  provision,  in  a  contract  for  tbe  cutting 
of  standing  timber  on  the  land  of  another,  that 
the  cutting  should  be  completed  within  live 
years  and  in  no  event  to  be  carried  on  beyond  a 
given  date,  the  pr«niBes  to  be  surrendered  upon 
tbe  completion  of  tbe  cutting,  is  a. condition  of 
the  same  and  not  a  mere  covenant  to  remove  the 
timber. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging. Cent  Dig.  1 11;  Contracts,  Ottit  l>ig.  U 
o90,  898.] 

8.  Loos  AND  LoooiNO  ^=>3(14>— Sals  of  Tuc- 

BBB— FOBFEITU&E—TlUBEB  CONTBACTS. 

A  contract  for  the  sale  of  standing  timber 
provided  that  the  cutting  should  be  completed 
within  five  years  and  in  no  event  to  be  carried 
on  after  a  specified  date,  at  which  time  the 
premises  were  to  be  surrendered  to  tbe  owner. 
The  vendee  of  the  timber  cc»nmenced  operations 
but  suspended  them  after  three  months,  but  tbe 
owner  of  the  land  continued  in  possession  dur- 
ing the  three  months  and  for  the  remainder  of 
tbe  five  years.  Held  that  upon  tbe  happening 
of  the  default,  it  was  not  necessary  for  the  own- 
er of  the  land  by  any  overt  act  to  assert  his 
right  0^  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Ijoes  and  Log- 
ging, Cent  Dig.  |  11;  Contracts,  Cent  Dig.  U 
890,  89S.] 

4.  Logs  and  Logging  ^=»3(14) — Sau  or  Tnt- 

BEB—FoBFEiTU  BE— Notice. 
Where  operations  under  a  contract  to  cot 
standing  timber  within  a  specified  time  were 
atiandooed,  no  other  notice  of  forfeiture  of  the 
contract  was  necessary  than  the  service  of  such 
notice  upon  the  vendee's  assignee  when  be  at* 
tempted  to  recommence  operaticms  after  tlie  time 
limited  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging. Gent  Dig.  |  11;  Contracts.  Cent  Dig.  IS 
890,  898.] 

Appeal  from  Superior  Court,  Sonoma  Ooun- 
ty;  Emmet  Sea  well.  Judge. 

Suit  by  Mercedes  L.  Call  and  others  against 
tbe  Jenner  Lumber  Company  to  enjolu  cut* 
ting  of  timber.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed. 

J.  R.  Leppo,  of  Santa  Rosa,  for  appellant 
Geary  &  Geary,  of  Santa  Rosa,  for  respond- 
ents. 

KERRIGAN,  J.  Action  to  enjoin  tbe  de- 
fendant from  entering  upon  certslo  lands  of 
tbe  plaintiffs  and  cutting  and  removing  the 
redwood  and  pine  timber  thereon.  The  Judg- 
ment went  for  the  plaintifh  as  prayed,  and 
defendant  appeals. 

The  predecessor  of  the  plaintiffs  on  Juno 
15,  1906,  entered  Into  a  contract  with  the 
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Western  Redwood  Lomber  Companr,  the  as-, 
slgDor  of  the  defendant,  by  which  It  granted 
and  conveyed  to  said  lumber  company  the 
redwood  and  pine  timber  upon  a  tract  of  land 
known  as  Mayer's  ranch  or  tract   Said  con- 
tract was  entered  Into  pursuant  to  an  option ' 
previously  given  Oxlng  the  price  to  be  paid 
and  providing  that  the  timber  should  be  re- ; 
moved  by  July  1, 1915.  Among  the  provisions 
of  the  contract  by  which  the  timber  was  con- ; 
veyed  to  the  lumber  company  were  tne  fol- 
lowing: 

"It  is  farther  mutually  agreed  and  made  an 
express  condition  hereof  tlut  said  party  of  the , 
second  part  is  to  and  will  fully  complete  the ' 
cutting  and  removal  of  the  said  pine  aad  redwood 
timber  and  trees  hereby  conveyed  to  it  within 
the  period  ot  &v»  years  from  the  time  when  it . 
shall  commence  to  cut  the  same,  but  in  no  event 
later  than  the  Ist  day  of  July,  1915 ;  that  when 
it  shall  commence  to  cut  and  remove  the  said 
timber  and  trees  it  shall  thereafter  proceed  with 
the  cutting  and  removal  thereof  with  due  dili- : 
gence  and  dispatch :  and  that  as  soon  as  it  studl ' 
stop  the  cutting  and  removal  thereof  it  is  to  and  , 
will  surrender,  turn  over  and  deliver  to  said 
parties  of  the  first  part  the  full,  actual  and  ex-  j 
elusive  poBBession  of  the  said  Mayer  tract,  and  : 
of  every  part  and  parcel  thereof,  to  be  by  tDem ' 
thereafter  held,  possessed,  used  and  enjoyed  as 
of  their  first  and  former  estate  therein.   *   *   *  I 

"It  is  further  mutually  agreed  and  made  an  ■ 
express  condition  hereof  that  all  of  the  timber 
and  trees  purchased  by  or  hereby  granted  and 
conveyed  to  said  party  of  the  second  part  are  : 
to  and  shall  be  cut  and  removed  from  the  said 
Mayer  tract  before  the  said  1st  day  of  July,  | 
191S,  and  that  upon  the  expiration  of  the  period  ' 
ending  on  said  last  named  day,  and  by  reason  i 
of  the  expiration  thereof,  this  conveyance  and  I 
all  rights  of  the  said  party  ot  the  second  pert , 
hereunder,  if  not  previously  determined,  shall 
forthwith  and  wholly  cease,  determine,  lapse  and  ' 
become  void,  and  that  it  stiall  not  have  any  right 
whatever  at  any  time  after  said  last. named  day 
to  enter  upon  the  said  Mayer  tract,  or  any  part 
of  the  same,  or  to  cut  or  to  remove  any  of  the 
timber,  trees  or  wood  growing  or  standing  or  ly- 
ing or  being  thereon;   also  that  any  and  all 
timber,  trees,  wood,  logs  or  other  products  of 
the  said  land,  or  of  the  trees  or  timber  thereon, 
which  shall  on  said  last  named  day,  or  on  the 
sooner  determination  of  the  rights  of  the  said 
party  of  the  second  part  hereunder,  remain  or 
be  upon  the  said  tract,  shall  belong  absolutely 
and  exclusively  to  said  parties  of  the  first  part" 

lo  the  month  of  August,  1907,  the  Western 
Redwood  Lumber  Company  proceeded  to  cut 
and  remove  the  timber,  and  la  a  period  of 
three  months  had  cut  and  removed  about 
one-half  of  the  standing  timber,  at  which 
time  it  became  insolvent  and  ceased  opera- 
tions. Some  three  years  thereafter  the  de- 
fendant succeeded  to  the  rights,  If  any  at 
that  time  existed,  under  its  said  grant  and 
contract,  but  did  nothing  towards  resuming 
operations  until  some  time  during  January, 
1914,  some  6%  years  after  the  Western  Red- 
wood Lumber  Company  had  couimenced  the 
removal  of  the  timber,  and  over  Q  years  after 
Its  cessation  of  operations,  at  which  time  it 
began  to  make  preparations  therefor.  Im- 
mediately thereupon,  to  wit,  on  February  6, 
1914,  the  plaintiffs  served  written  notice  upon 
the  defendant  not  to  enter  upon  the  said 
tract  of  land  or  to  cut  or  remove  timber 
tberef  E4Hn,  and  notiQrlng  It  that  the  rights  to ! 


the  timber  formerly  owned  by  the  Western 
Redwood  Lumber  Company  had  been  ter- 
minated and  bad  reverted  to  said  plaintiffs. 
The  plaintiffs  through  their  predecessor  and 
tenants  were  at  all  times,  includlug  the  brief 
period  of  operation  by  the  lumber  company, 
In  possession  of  the  land  Involved  In  the  ac- 
tion, tislog  the  same  in  connection  with  an 
adjoining  tract  for  dairying  purposes.  After 
the  shutting  down  of  operations  by  the  lum- 
ber company,  no  attempt  was  made  to  pre- 
serve the  railroad  and  other  improvements 
upon  the  premises  constructed  by  it  to  facili- 
tate its  work:  the  railroad  was  partly  de- 
stroyed by  slides  and  washouts;  the  cabins 
and  cookhouse  remained  unoccupied;  the 
wire  rope  and  machinery  were  left  out  in  the 
woods  to  rust  The  doors  and  windows  of 
the  cabins  were  at  all  times  left  open  and 
the  stove  In  the  cooking  house  fell  to  pieces. 
After  the  abandonment  of  the  work  of  cut- 
ting and  removing  the  timber  and  until  early 
In  the  year  1914,  an  employ^  of  the  lumber 
company  or  Its  successor,  designated  as  a 
"caretaker,"  visited  the  Mayer  tract  about 
once  a  month ;  but  such  visits  were  unknown 
to  the  plaintiffs,  and  resulted  at  no  time  in 
any  effort  or  steps  taken  to  preserve  the  im- 
provements or  personal  property  left  by  the 
lumber  company  at  the  scene  of  its  former 
operations.  The  land  both  before  and  after 
the  execution  of  the  coDtracts  upon  which 
the  defendant's  rights  are  founded  was  at  all 
times  assessed  to  the  plaintiffs,  and  their 
predecessors,  who  paid  all  taxes  thereMi,  and 
at  no  time  was  any  Interest  therein  assessed 
to  the  defendant  or  Its  assignor. 

Upon  evidence  establishing  the  foregoing 
state  of  facts,  the  court  found  that  on  Octo- 
ber 30,  1907,  the  Western  Redwood  Lumber 
Company  and  all  of  Its  agents  and  employes 
eutirely  withdrew  from  the  land;  and  that 
neither  they  nor  the  defendant  has  thereafter 
ever  been  in  possession  thereof  or  exercised 
acts  of  ownership  with  regard  thereto,  but 
that  the  plaintiffs  ever  since  said  30th  day  ot 
October,  1907,  have  been  in  possession  of  the 
lands  and  of  all  the  standing  and  growing 
timber  thereon;  and  as  a  conclusion  of  law 
found  tl)at  the  defendant  has  no  interest  in 
the  pine  or  redwood  timber  growing  upoa 
said  tract 

II  ]  In  support  of  the  appeal,  it  is  the  prin- 
cipal contention  of  the  appellant  that  under 
the  contract  in  suit  construed  in  coonectioa 
with  the  option  which  preceded  it,  no  forfei- 
ture of  tlie  right  to  cut  and  r^ove  the  tim- 
ber could  occur  before  July  1,  1915.  With 
this  contention  we  cannot  agree.  We  are  of 
the  opinion  that  the  rights  granted  to  the  aa* 
signor  of  the  defendant  are  to  be  found  In  the 
(wntract  of  June  15,  1906,  entered  into  upon 
the  exercise  by  said  assignor  of  the  option 
previously  given  to  It  and  that  the  plain 
meaning  of  the  provisions  of  that  contract 
alKtve  quoted  Is  that  the  right  of  the  grantee 
thereunder  to  cut  timber  should  expire  ipso 
facto  at  the  end  of  fire  years  from  tbe  coin- 
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mencement  of  the  cutting,  and  In  any  event 
sbotild  expire  on  July  1,  1915,  so  that,  U  the 
grantee  delayed  the  commencement  of  Its 
operations  until  a  point  of  time  less  than  five 
years  prior  to  said  last^-mentloned  date,  the 
five-year  period  would  be  thereby  correspond- 
ingly curtailod.  It  is  not  necessary  in  sus- 
taining this  Judgment  to  go  so  far  as  to  hold 
that  the  grantee's  rights  were  forfeited  by 
its  discontinuance  of  operations  on  October 
30,  1907.  It  is  sustainable  upon  the  theory 
that  those  rights  continued  In  force  five  years 
from  the  commencemeot  of  the  removal  of 
the  timber,  which  would  be  In  August,  1912. 
As  we  have  seen,  It  was  nearly  two  years  lat- 
er than  this  date  that  the  defendant  pr^ared 
to  re-enter  the  lands  for  the  purpose  of  re- 
suming operations.  It  has  been  frequently 
and  expressly  held  that  a  sale  of  standing 
timber,  the  same  to  be  removed  within  a  spec- 
ified time.  Is  a  grant  of  only  so  much  there- 
of as  shall  be  removed  within  that  period. 

The  rale  applicable  to  contracts  such  as 
the  one  In  suit  is  stated  in  26  Gyc.  1561: 

"It  is  customary,  where  standing  timber  Is 
■old  without  the  land,  to  provide  in  the  contract 
tiiat  the  timber  shall  be  removed  within  a  speci- 
fied time.  Where  such  clause  is  inserted,  the 
time  usually  begins  to  run  from  the  execution 
of  the  conveyance,  although  sometimes  a  differ- 
ent time  is  agreed  upon,  such  as  the  time  of  the 
commencing  of  the  cutting.  The  general  rule  is 
that  where  the  ccmtract  requires  the  timber  to 
be  removed  within  a  given  time  the  sale  is  only 
of  BO  much  timber  as  is  removed  within  that 
time,  and  confers  no  authority  to  remove  after 
the  expiration  of  the  time  specified.  The  major- 
ity of  cases  hold  that  the  title  to  the  timber  not 
removed  reverts  to  the  owner,  but  some  of  the 
cases  merely  bold  that  the  buyer  has  no  right  of 
entry.  Each  case  depends  upon  the  terms  of 
the  particular  contract.'' 

In  the  case  of  King  v.  Merrlman,  88  Minn. 
47,  35  N.  W.  570,  an  action  for  damages  for 
the  conversion  of  a  quantity  of  savlogs,  the 
oonrt  used  this  language: 

"Contracts  relating  to  an  interest  in  standing 
timber,  with  an  express  limitation  as  to  the  time 
of  removal,  are  familiar  to  the  American  courts 
tn  the  timbered  states.  •  *  «  Sometimes 
these  contracts  are  in  the  form  of  conveyances 
of  timber;  sometimes  of  a  sale,  coupled  with  a 
license  to  enter;  sometimes  of  s  formal  license 
to  enter  and  cut,  and  again  of  a  reservation  of 
the  timber  by  the  grantor  in  the  conveyance  of 
the  land.  But,  whatever  the  form,  the  limita- 
tion as  to  the  time  of  removal  has  been  almost 
invariably  held  to  tie  a  limitation  of  the  grant 
or  reservation  Itself.  The  reasons  are  manifest. 
Any  other  construction  would  be  against  the 
expressed  intention  of  the  parties.  Moreover,  if 
the  right  of  entry  be  not  limited  to  the  time 
fixed.  It  would  be  practically  unlimited,  which 
would  amount  to  so  serious  an  incumbrance 
upon  the  land  as  to  materially  Interfere  with 
the  owner's  right  to  use  or  dispose  of  it." 

In  ntley  t.  S.  N.  Wilcox  Lumber  Co.,  68 
Mich.  263,  26  N.  W.  488.  the  Supreme  Court 
of  Michigan  says: 

"The  legal  effect  of  this  contract  was  that  Wil- 
cox, the  owner  of  the  land,  sold  to  Utley  the 
pine  timber  thereon  for  $2,500,  L'tley  to  cut  and 
rauove  the  same  therefrom  during  the  winter  of 
1877-78,  or,  if  it  could  not  be  done  for  lack 
of  aoow,  then  he  was  to  cut  and  remove  the 
■ame  during  the  winter  of  1878-79,  and  before 


Hay  1,  1879.  The  title  of  the  timber  passed 
to  Utlar  immediately  upon  the  execution  of  the 
contract.  •  •  •  The  license  to  enter,  and  re- 
move the  timber,  continued,  •  •  •  until  May 
1,  1870.  The  express  agreement  of  Utley  was 
that  be  would  commence  at  once  on  the  job"  and 
finish  by  May  1,  1879.  *The  intention  is  clear- 
ly expressed  to  limit  the  time  in  which  he  might 
out  and  remove  the  sawloga.  •  •  •  From  all 
the  contracts  and  acts  of  the  parties  in  connec- 
tion therewith  the  Intention  clearly  appears  to 
limit  the  time  in  which  the  timber  •  •  • 
should  be  cnt  and  removed,  and  that  the  sale 
waa  confined  to  such  timber  as  should  be  cut 
and  removed  within  the  ^leciGed  time,'* 

In  Null  v.  Elliott,  52  W.  Va.  229.  43  S.  B. 
173,  tbe  owner  of  the  land  granted,  bargained, 
and  sold  all  the  timber,  tanbark,  and  ties  on 
the  premises.  The  contract  provided  that  the 
grantee  was  to  have  two  years  from  date  to 
take  off  and  remove  said  timber  and  not  lat- 
er, and  to  have  all  the  privileges  of  going  on 
said  land  with  roadways,  miUsltes,  etc.  The 
time  Umlt  in  the  extract  expired,  and  tbe 
grant«  notified  the  grantee  not  to  farther 
treqiass  upon  the  land  1^7  catting  any  more 
timber,  or  removing  that  already  cat,  or  the 
temporary  buildings  oected  by  the  grantee 
upon  the  land.  The  grantee  filed  his  bill, 
settii^  oat  the  hardships  of  the  cwtnct.  flie 
great  loss  he  would  sosUln  if  he  waa  piereab- 
ed  tnm  reaping  the  benefits  thereof  ond 
asking  the  court  to  relieve  him  by  extending 
the  time  for  the  ezecutloD  of  the  contract. 
Tbe  court  in  deciding  tbe  case  says: 

"A  contract  for  the  sale  of  all  the  timber,  tan- 
bark,  and  ties  on  a  certain  tract  of  land,  and 
providing  that  tbe  purchaser  is  to  have  two 
years  to  take  oS  ana  remove  such  timber,  and 
not  later,  does  not  authorize  the  purchaser  to 
sever  any  timber  standing  on  the  land  after  the 
two-year  limit  baa  expired.  Such  a  provision 
as  this  In  timber  contracts  is  held  to  be  a  con- 
dition of  the  sale,  and  not  a  covenant  to  remove, 
and  that  the  purchaser  only  takes  such  of  Uie 
timber  as  he  may  cut  and  remove  tn  the  specified 
time;  otherwise  it  remains  the  property  of  the 
landowner  as  part  of  the  land.  ♦  •  ♦  Such 
being  tbe  law,  the  plaintiff  could  not  ask  a  court 
of  equity  to  extend  tbe  time  limit,  for  it  would 
be  making  a  new  and  entirely  different  contract 
between  the  parties." 

[2]  The  appellant  further  contends  that  tbe 
provision  in  the  contract  that  the  removal 
of  the  timber  should  be  completed  within 
five  years  from  the  time  of  Its  commencement 
is  a  mere  covenant  on  the  part  of  the  grantee 
audi  as  Is  alluded  to  In  the  case  from  which 
we  have  Just  quoted,  the  breach  of  which  en- 
tails no  forfeiture :  and  cites  the  case  of  Pe- 
terson T,  Glbbs.  147  Cal.  6,  81  Pac.  121.  109 
Am.  St  Rep.  107.  The  facts  of  that  case, 
however,  were  dlfterent  from  those  here. 
Tbe  contract  gave  to  the  grantees  ten  years 
within  which  to  remove  the  timber,  followed 
by  a  provision  that  for  every  year  thereafter 
that  the  timber  was  allowed  to  remain  on 
the  land  the  grantees  cdiould  pay  the  sum  c£ 
$200,  The  court  held  that  in  such  a  case  the 
removal  within  ten  years  was  not  a  eandltltm 
attached  to  the  grant  of  the  timber,  but  it  al- 
so laid  down  the  rale  that  "tbe  gaestlon  In 
each  case  is  as  to  what  Is  the  contract  be- 
tween tbe  parttes.** 
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CS]  Tbe  next  oonteiitlon  of  .  the  appellant  is 
that  If  the  right  of  forfeiture  existed  before 
July  1,  1915,  it  was  not  self-executing,  but 
ui>on  the  happening  of  the  default  It  was  nec- 
essary for  the  plaintiffs  by  some  overt  act  to 
assert  their  right  of  forfeiture,  and  that  if 
they  failed  to  do  so,  or  thereafter  recognized 
the  defendant's  interest  as  continuing,  no  for- 
feiture accrued.  We  think  that  this  conten- 
tion Is  sufficiently  answered  by  the  finding 
of  the  trial  court  that  the  plaintiffs  at  all 
times  were  In  possession  of  the  land  after  the 
withdrawal  by  the  defendant's  assignor,  and 
by  what  we  have  already  said  as  to  the  five- 
year  limitation  upon  the  right  to  cut  timber 
upon  the  plaintiff's  land. 

The  adverse  findings  of  the  trial  coort  also 
dispose  of  the  further  contention  that  the 
plaintiffs  expressly,  Impliedly,  and  by  laches 
waived  any  right  of  forfeiture  that  existed 
In  their  favor,  and  were  estopped  by  their 
conduct  to  claim  any  termination  of  defend- 
ant's rights  prior  to  July  1,  1915. 

The  furtlier  claim  is  made  by  the  appellant 
that  any  limitation  of  time  for  the  cutting  of 
timber  was  superseded  by  express  agreement ; 
bnt  the  evidence  upon  which  this  contention 
la  based,  viz.  an  expression  in  a  letter  written 
by  one  of  Mie  plaintiffs  to  the  defendant,  was 
not  considered  by  the  trial  court  as  susce[v 
tible  of  receiving  this  construction,  and  we 
ttalntc  the  trial  court  was  entirely  correct  in 
tte  conclusion. 

[4]  It  la  finally  urged  in  support  of  the  ap- 
peal that  the  court's  finding,  "That  prior  to 
the  service  of  said  notice  (of  February  6, 1914) 
plaintiffs  did  no  other  act  to  Indicate  a  claim 
of  forfdture,"  entitled  defendant  to  judg- 
ment; but  we  Uilnk  it  sufficiently  apparent 
from  what  we  have  already  stated  that  under 
tb»  facts  of  this  case  it  was  not  necessary 
for  Qie  plaintiffs  to  do  more  than  they  did  to 
permit  them  to  exclude  defendant  from  their 
lands  from  and  after  the  month  of  August, 
1912 ;  and  the  only  occasion  or  necessity  for 
serving  the  defendant  with  the  written  notice 
of  February  5, 1914.  alluded  to  In  the  finding 
of  the  trial  court  In  question,  arose  from  the 
asserted  Intention  of  the  defendant  at  that 
time  to  resume  lumbering  operations  upon 
the  plaintiffs'  land. 

For  the  foregoing  reasons,  the  Judgment  Is 
affirmed. 

We  concur:  LBNNON,  P.  J.;  BICH- 
ARDB,  J. 

(33  Cal.  App.  219) 

PEOPLE  V.  KUHN.    (Cr.  632.) 

(X>latrlct  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  27,  1917.) 
1.  FoRGEBY  ^:>47  —  Fraudulent  Iwtbwt— 

QUESTIOM  t-OB  JUBT. 
In  a  prosecDtion  for  forging  a  check,  the 
fraudulent  intent  of  defendant  was  a  Question 
for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Forgery, 
Gent.  Dig.  «  123.1 


2.  FOBOBBT  «3»44H  — SUFnClBNCT  OF  EVI- 
DBNCB. 

Evidence  held  sufficient  to  sustam  a  convic- 
tion of  employe  for  forging  employer's  check. 

8.  FOBOntT  «S»14  — NECESSITT  fob  AOTUAIi 

Dauaqe. 

It  is  not  neceeaary  to  sustain  a  conviction 
for  forgery  that  the  party  wbose  name  has  been 
forged  has  suffered  actual  damage;  it  being 
only  essential  that  it  appear  that  u  mamfeat  in- 
tent of  defendant  culminated  in  success,  such 
damage  would  follow. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  §  49.] 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  J.  W.  Curtis,  Judge. 

A,  Kuhn  waa  convicted  of  forgery,  and  ap- 
I>eals  from  Judgment  and  from  an  order  deny- 
ing motion  for  new  trial.  Aflirmed. 

Albert  D.  TnUlllo,  of  San  Bernardino,  for 

appellant'  tJ.  S.  Webb,  Atty.  Gen.,  and 
Robert  M.  Clarke,  Deputy  Atty.  Gen.,  for  the 
People. 

JAMES,  J.  Defendant  was  convicted  of 
the  crime  of  forgery  and'  sentMiced  to  a  term 
of  Imprisonment.  He  appeals  from  the  Judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

[1,2]  It  was  charged  by  the  informatlMi 
that  the  defendant  forged  the  name  of  G. 
W.  Dewey  to  a  check  for  the  sum  of  $25, 
drawn  on  the  Farmers'  Exchange  National 
Bank  of  San  Bernardino.  The  defendant  did 
not  deny  having  drawn  the  check,  and  did 
not  deny  having  signed  the  name  of  Dewey 
thereto.  He  claimed  in  his  defense  to  have 
obtained  some  authority  authorizing  him  so 
to  do,  although  he  did  not  assert  that  this 
authority  expressly  authorized  him  to  draw 
cheeks,  but  rather  that  he  was  authorized  to 
do  business  for  Dewey.  In  the  dty  of  San 
Bernardino  Dewey  owned  a  furniture  busi- 
ness, which  was  conducted  by  an  agent 
named  Lipphard.  Dewey  lived  in  the  city  of 
Los  Angeles.  Ldppbard  had  fiill  control  ot 
the  business  In  San  Bernardino,  including 
the  making  of  deposits  of  mone>'  in  hank,  and 
drawing  checks  thereon.  Such  diecks  were 
drawn  In  the  name  of  Dewey,  with  the  Ini- 
tials of  Lipphard  following  the  signatoie. 
The  defendant  had  made  some  collections  and 
attended  to  the  sales  of  some  merdiandlse 
on  behalf  of  the  Dewey  store  In  San  Bernar- 
dino. The  manager,  however,  testified  that 
no  authority  had  at  any  time  been  given  to 
defendant  to  draw  checks,  eltlier  by  him- 
self or  by  Dewey.  The  check  described  in  the 
information  was  cashed  by  the  detoidant 
at  a  saloon  in  Colton.  Defendant  testified 
that  of  the  $25  which  he  received  he  paid  to 
Lipphard,  manager  of  the  store  of  Dewey, 
$10,  and  retained  the  remaining  $15  for  the 
purpose  of  paying  his  expenses  on  a  trip  to  the 
city  of  Los  Angeles,  where  be  claimed  to  have 
had  some  business  to  do  with  Dewey  himself. 
Lipphard  denied  having  received  the  $10  nieu- 
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tioned  by  the  defendant  The  checfi:  npmi 
b^g  presented  to  the  bank  for  paymdit  was 
dedared  to  be  a  foi^ry,  and  the  arrest  of 
defendant  follo'wed  in  consequence.  Upcoi 
this  state  of  the  evidence  the  defendant  here 
contends  on  his  appeal  that  there  was  no 
showlns  made  of  any  Intrat  to  defraud 
Dewey.  The  matter  of  the  intent  of  the 
defradant  was  a  thing  to  be  detennlned  by 
the  Jnry,  and  upon  the  whole  evidence,  which 
has  been  briefly  stated  in  the  abstract,  we 
Uiink  the  verdict  ot  guXlty  was  wholly  author- 
ized. 

[3]  It  Is  not  neeesaaiT)  u  has  been  held, 
that  a  party  whose  name  has  been  forged  has 
snflered  actual  damage;  It  la  only  essential 
that  it  appear  that  if  the  manifest  Intent 
of  the  defendant  culminated  in  success,  such 
damage  or  detriment  would  follow.  People 
V.  Turner,  113  OaL  280,  45  Paa  33L 

We  have  eiamined  very  fully  the  state- 
ment the  evidence  as  brought  hen  in  the 
reporter's  transcript,  as  well  as  the  Instruc- 
tions given  by  the  trial  Judge.  We  can  dis- 
cover no  error  which  prejudiced  the  defend- 
ant in  his  right  to  a  fair  trial,  and  we 
think  that  the  pnM^  was  ample  to  sustain  the 
verdict. 

The  Judgment  and  order  are  affirmed. 
We  concur:  CX)MBE¥,  P.  J.;  SHAW,  J. 


(33  Cal.  Am.  m) 
OBOTEFEND  t.  MAT  et  al.  1634.) 

(District  Court  of  Appeal,  Third  IMstrict,  Cali- 
fornia. March  27, 1917.  Rehearing  Denied 
by  Supreme  Court  May  24,  1817.) 

1.  Acnon  ^22— Xatukx  or  Oattbb  ov  Ao* 
Tios— Hpw  Dbtebminbd. 

Where  a  plaintiff  sets  up  two  different  caus- 
es of  action  upon  the  same  contract,  Oia  real  na- 
ture of  the  cause  of  action  will  be  determined 
frvm  the  contract  itself. 

[Ed.  Note.— For  other  caattL  see  Action,  Cent. 
Dig.  H 121-189, 143, 145.] 

2.  Tbcbto  ^>3S(1)--Bxpbs8s  Tacms-DzsnN- 
GuisuBD  raoic  Sales  Oortbact. 

An  agreement  under  which  plaintiff  with- 
drew his  claim  for  a  land  patent  and  defendant 
agreed  that,  upon  obtaining  a  patent,  be  would 
convey  to  luaintiff  a  portion  of  the  land  eo  ob- 
tained, is  a  sales  contract  and  does  not  create 
an  express  trust  so  as  to  make  the  doctrine  of 
laches  inapplicable  until  defendant  repudiated 
Its  terms. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  H  45,  49,  50.] 

3.  Specific  PEBroBlCAHCx  d=»l(£(3)— Dkiuho 
FOB  PEBFOBJCAnCE— LACDES. 

PlaintifTs  cause  of  action  upon  an  agree- 
ment, under  which  he  withdrew  bis  claim  to  a 
patent  for  land  and  defendant  agreed  to  con- 
vey to  him  for  a  certain  consideration  a  portion 
of  such  land  after  obtaining  a  patent,  accrued 
when  defendant  obtained  the  laod,  and  no  de- 
mand for  performance  was  necessary  to  make 
the  doctrine  of  laches  applicable. 

[E<I.  Note.— For  other  cases,  see  Specific  Per- 
f.trranncp.  Cent.  Dig,  g}  327-341.] 


4.  LnfZTATioir  ov  Acnon6  «»60(15)— Compu- 

TATZOH. 

WheN  a  draiand  fm  performance  ci  a  ecu- 
tract  is  necessary  to  start  the  statate  of  limita- 
tions running,  the  demand  must  be  made  with- 
in a  reasonable  time. 

[Bd.  Note.— For  other  cases,  see  Umltaticm  of 
Actions,  Cent.  Dig.  (§  373,  374.) 

6.  CoNTBAora  «s>211  —  CoNSTBiroTioN— Tin: 

OF  Pebfobhahce. 
Whether  time  is  of  the  essence  of  a  con- 
tract is  ordinarily  determined  from  its  terms, 
although  some  consideration  may  be  given  the 
character  of  the  property  involved  when  the 
CfHitract  is  silent. 

[Ed.  Note.— For  other  casts,  see  Contracts, 
Gent  Dig.  H  938-913.] 

6.  Specific  Pebfobmance  <^105f3)— Laches. 

It  a  demand  to  perform  a  contract  to  conrey 
mining  property  was  necessary  to  make  the 
doctrine  of  laches  applicable,  more  than  a  rea- 
sonable time  elapsM  for  such  demand  where 
made  eight  years  ait/a  defendant  obtained  the 
land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  327-341J 

Appeal  from  Superlw  Court,  Trlnil?  Coun- 
ty; J.  W.  Barttett,  Judge. 

Action  tv  George  A.  OroteCeod  against  Ed- 
ward F.  May,  George  L.  Taylor,  and  H. 
White,  surviving  trustees  <^  the  Trinity 
Dredging  ft  HydraoUc  Gold  Mining  Company. 
Judgment  tor  plaintiff,  and  d^^danta  ap- 
peal. Beversed. 

W.  C.  Sharpstein,  of  San  Francisco,  for 
appellants.  Thomas  B,  Dozier.  o£  San  Fran- 
dsoo,  tat  respondent 

HART,  J.  The  following,  extracted  from 
the  Initial  brief  of  the  appellant,  compre- 
hends a  complete  and  an  accurate  statement 
of  the  facts  of  the  controversy  presented  for 
solution  by  this  appeal: 

"The  second  amended  complaint  alleges  two 
causes  ol  action,  both  of  which,  however,  are 
founded  on  a  single  written  instrument,  Ejchib- 
it  A,  which  is  annexed  to  the  pleading. 

"It  appears  therefrom  and  from  the  allegations 
of  the  first  cause  of  action  that  the  Trinity 
Dredging  ft  Elydraulic  Gold  Mining  Company, 
to  which  we  shall  hereafter  refer  as  the  'corpora- 
tion,* was  an  applicant  before  the  local  United 
States  Land  Office  for  a  patent  to  certain  min- 
eral lands,  iocluduig  the  premises  in  contro- 
reray ;  that  plaintiff  filed  an  adverse  to  said 
application  as  to  practically  all  of  said  land,  in- 
cluding the  premises  in  controversy,  and  com- 
meoceu  an  action  in  the  superior  court  pursuant 
to  Revised  Statutes  U.  S.  S  (Comp.  St 

1916,  S  4623),  'to  determine  the  question  of  the 
right  of  possession'  to  the  lands  embraced  in 
said  adverse ;  that  while  said  action  was  pend- 
ing the  parties  to  it  entered  into  an  agreement 
by  the  terms  of  which  plaintiff  was  to  dismiss 
said  action  and  his  adverse,  the' corporation  was 
to  proceed  with  its  application  for  patent  upon 
the  issuance  of  which  it  was  to  convey  the  prem- 
ises in  controversy  to  plaintiff  free  of  incum- 
brance, who  was  UiereupoB  to  pay  the  corpora- 
tion $50  in  cash  and  deliver  to  it  his  promissory 
note  for  $50,  without  interest,  payable  in  six 
months;  that  pursuant  to  this  agreement  plain- 
tiff did  dismiss  said  action  and  bis  adverse,  and 
the  corporation  prosecuted  its  spplication  for 
patent  with  the  result  that  the  patent  was  issued 
June  30.  1906 ;  that  on  November  30,  1907,  the 
corporation  became  dissolved  for  nonpayment  of 
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th«  corporation  license  tax,  and  the  defenclantfl 
are  the  .survivors  of  the  directors  of  the  cor- 
poration in  office  at  the  date  of  the  dissolution ; 
that  on  April  30,  1914,  plaintiff  tendered  per- 
formance on  bis  part  and  demanded  of  defend- 
ants the  deed  provided  b;  the  agreement,  which 
demand  was  refused ;  that  this  action  was  com- 
menced May  15,  1914. 

"The  second  cause  of  action  omits  all  reference 
to  the  adverse  proceedings  by  plaintiff  in  the 
land  office  and  in  the  court,  but  in  lieu  thereof 
alleges  that  the  corporation  agreed  to  sell  to 
plaintiff  the  premises  in  controversy  upon  re- 
ceipt of  the  patent  Otherwise  the  allegations 
are  identical  with  those  of  the  first  cause  of  ac- 
tion/' 

The  defendants  Interposed  a  demurrer  to 
each  of  the  causes  of  action  stated  upon  the 
grounds:  (1)  Thiit  there  was  no  cause  of 
action  stated ;  (2)  that  the  cause  of  action 
was  barred  by  the  provisions  of  section  337, 
subd.  1,  and  section  343,  of  the  Code  of 
Civil  Procedure:  (3)  that  the  plaintiff  has 
been  guilty  of  laches.  The  demurrer  being 
overruled,  the  defendants  answered,  and 
thus,  without  denying  the  allegations  of  the 
complaint,  pleaded  the  statute  of  limitatious, 
basing  said  plea  upon  the  sections  of  the 
Code  of  Civil  Procedure  invotied  and  speci- 
fied in  the  demurrer;  and  also  pleaded 
ladies.  It  was  stipulated  by  the  parties  that 
the  cause  be  submitted  to  the  trial  court  for 
its  decision  upon  the  second  amended  com- 
plaint and  the  answer  thereto;  it  being  fur- 
ther stipulated,  in  support  of  the  all^atlous 
of  the  answer,  that  the  original  complaint  in 
the  action  was  Sled  and  said  action  com- 
menced on  the  19th  day  of  May,  1914.  Find- 
ings were  by  said  stipulation  waived,  and  it 
was  further  stipulated  that  "this  stipulation 
shall  form  a  part  of  the  Judgment  roll." 
Upon  the  Issues  framed  as  Indicated  and  the 
above-mentioned  stipulation,  the  court  ren- 
dered and  entered  its  Judgment,  decreeing 
and  adjudging  that  the  defendants,  within 
30  days  from  and  after  "the  date  of  service 
of  notice  of  entry  of  this  decree,  make,  exe- 
cute, acknowledge  and  cause  to  be  certified, 
a  good  and  sulticlent  deed,  conveying  and 
assuring  the  title,  and  all  of  the  title"  to 
that  portion  of  the  lands  referred  to  In  the 
complaint  which  is  described  as  the  N.  E.  14 
of  the  N.  W.  ^4  of  section  28.  township  36 
N.,  range  7  W.,  M.  D.  M.,  situated  In  the 
county  of  Trinity.  This  appeal  Is  prosecuted 
by  the  defendants  from  said  Judgment. 

It  will  be  observed  from  the  above  state- 
ment that  the  parcel  of  land  In  controversy 
is  a  fractional  portion  of  all  the  lands  men- 
tioned In  the  complaint,  and  that  the  adverse 
filed  by  the  platntifiC  to  the  application  of 
the  defendants  for  a  patent  involved  all  of 
the  lands  so  mentioned  and  described,  "save 
and  except  the  N.  E.  14  of  the  N.  W.  14,  and 
the  E.  %  of  the  W.  ^  of  the  N.  W.  ^  of 
section  28,  township  36  N.,  range  7  W.,  M. 
D.  M.."  within  which  section  all  the  lands 
described  In  the  complaint  are  situated. 

The  questions  submitted  for  decision  by 
this  appeal,  as  must  be  obvious  from  the 
aboTe  ■tatemwt  ol  Uu  Issoeo,  axe  whetber 


the  causes  of  actloD  set  out  In  the  complaint 
are  barred  by  the  provisions  of  the  statute 
of  limitations  invoked  and  pleaded  by  the 
defendants  or  by  the  laches  of  the  plaintiff. 

As  seen,  the  first  cause  of  action  stated 
proceeds  upon  the  theory  that  the  corpora- 
tion, in  prosecuting  its  application  for  and 
obtaining  a  patent  to  the  land  in  dispute, 
acted  for  and  in  behalf  of  the  plaintiff,  and 
that,  upon  securing  the  patent,  it  became  the 
holder  of  the  legal  title  in  trust  for  the 
plaintlCT.  In  other  %vords,  the  contention  is 
that  by  the  agreement  an  express  trust  was 
created.  It  Is  hence  argued  that,  since  the 
statute  of  limitations  cannot  run  against  a 
trust  until  the  repudiation  thereof  by  the 
trustee,  and,  inasmuch  as  there  was  no  repu- 
diation of  said  trust  until  the  30th  day  of 
April,  1914  (15  days  preceding  the  commence- 
ment of  this  action),  the  statute  cannot  be 
Invoked  to  defeat  the  plaintiff's  right  of  ac- 
tion. 

In  the  second  count  or  cause  of  action,  the 
complaint,  as  shown,  alleges  that  by  the  writ- 
ten agreement  referred  to  the  corporatioa 
agreed  to  sell,  and  the  plaintiff  agreed  to 
purchase,  the  land  in  question  upon  the  issu- 
ance to  the  former  by  the  general  govern- 
ment of  a  patent  to  said  laud.  Thus  a  coa- 
tract  for  the  purchase  and  sale  of  the  proj^ 
erty  Is  stated. 

The  plaintiff,  however,  relies  mainly  upon 
the  theory  upon  which  the  first  cause  of 
action  proceeds,  and.  while  we  may  properly 
assume  that  the  decision  of  the  trial  court 
was  founded  ui»n  said  theory,  we  are  of  the 
opinion  that,  in  either  case,  the  plaintifTs 
cause  of  action  has  lapsed  by  reason  of 
laches. 

[t,  2]  Although  the  plaintiff  has  set  up  two 
different  causes  of  action  under  the  written 
agreement  upon  which  the  action  is  founded, 
we  must,  nevertheless,  determine  the  nature 
of  the  cause  of  action  which  Is  available  to 
him  under  the  contract  upon  which  he  de- 
clares from  the  nature  of  the  contract  itselt 
Uurling  y.  Newlands,  112  Cal.  476,  494.  44 
I'ac.  810.  Thus  considering  and  viewing  the 
action,  we  are  constrained  to  the  opinion 
that  it  is  not,  nor  could  It  be,  under  the 
agreement,  one  for  the  enforcement  of  aa 
express  trust,  as  counsel  for  the  plaintiff 
coTitend,  but  uien-'ly  one  for  the  specldc  [>er- 
formance  of  the  terms  of  a  contract  whereby 
a  prospective  vendor  has  agreed,  for  a  speci- 
fied consideration,  to  convey  to  a  prospeclivo 
vendee  a  certain  parcel  of  land,  after  the 
former  had  acquired  title  thereto.  In  other 
words,  we  are  unable  to  perceive  In  the  con-  • 
tractual  relation  established  between  the  par- 
ties by  the  agreement  the  essential  elements 
of  an  express  trust.  Of  course.  In  a  sense* 
there  existed  between  tlie  parties  a  trust  re- 
lationship. Nearly  all  contracts  and  every 
agency  embrace  a  trust  relationship,  but  it 
does  not  follow  that  in  all  such  contracts  or 
agencies  an  express  trust  Is  created  or  that 
the  nmnliv  at  Uie  statute  la  affected  tb^vby. 
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Boyer  t.  Barrowa,  166  Oal.  757.  788,  75»,  138 
Pac.  354.  Here  neither  of  the  parties,  al- 
though claiming  a  conflicting  priortty  of  right 
to  purchase  the  land,  was  vested  with  tho 
legal  title,  the  pei-fectlon  of  which  in  either 
the  one  or  the  other  rested  upon  the  event  of 
the  prosecution  to  completion  of  the  requisite 
proceedings  before  the  land  department  of 
the  general  ^remment  The  plaintiff  with- 
drew his  nppUeatioD  or  adverse,  and,  when 
this  was  done  and  the  suit  arising  thereon 
dismissed,  the  parties  in  legal  effect  conceded 
that  the  land  in  contest  was  the  property  of 
the  corporation,  subject,  of  course,  to  the 
paramount  title  of  the  govemnient  There- 
upon the  agreement  or  contract  between  the 
parties  superrened,  which  alone  formed  the 
basis  of  any  right  of  action  in  the  plaiutlff. 
Stevens  t.  McChrystal,  150  Fed.  85,  87,  80 
C.  C.  A.  39.  Tlie  agreement,  however,  bears 
a  close  analogy  to  and  is,  In  effect,  one  where- 
by the  parties  agreed  to  Join  in  the  acquisi- 
tion for  their  Joint  benefit  a  certain  parcel 
of  land,  the  one  to  obtain  the  legal  title  and 
thereupon,  for  a  stated  consideration,  to  con- 
vey to  the  other  an  interest  therein.  Boon 
T.  Chamberlain,  82  Tex.  480,  18  S.  W.  655. 
In  that  case,  the  parties  had  entered  Into  an 
agreement  for  the  Joint  acqolsttlon  of  land, 
<me  of  the  parties  Impliedly  agreeing  that, 
upon  secnrlng  the  legal  title,  he  woald  con- 
vey to  the  other  a  half  Interest  therein.  The 
point  submitted  for  decision  waa  whethn*  the 
action  was  one  tor  the  spedflc  performance 
of  a  coutract  for  the  conveyance  of  real  prop- 
erty, and  tlierefore  anbject  to  the  operation 
of  the  statute  of  limitations  as  to  such  ao* 
tlons,  or  whether  the  agreement,  whldt  form* 
ed  the  basis  of  tlie  action,  created  an  express 
trust  and  the  action  thereon  not  barred  untU 
there  had  been  a  repudiation  of  the  trust 
The  Texas  court  thus  disposed  of  the  respoe- 
tive  contentioiw  of  the  parties: 

**Wa8  the  contract  between  Clark  and  appel- 
lant a  contract  for  tbe  conveyance  of  real  es- 
tate? We  think  it  waa.  It  is  true  that  it  waa 
a  contract  fuc  tbe  joint  acquisition  of  lands,  and 
not  a  contract  for  the  sale  of  lands.  It  is  none 
the  less  true  that  by  ita  terms  Clark  impliedly 
bound  himself  to  convey  to  appellant  a  half  in- 
tert-st  in  the  land  as  soon  as  be  acquired  the 
le^nl  title.  This  suit  seeks  to  enforce  that  con- 
tracr :  that  Is  to  say,  to  have  it  specifically  per- 
formed.  •   ♦  * 

"The  last  question  which  suggests  itself  in  this 
case  is:  When  did  the  cause  of  action  accrue? 
Did  it  arise  as  soon  as  Clark  acquired  tbe  lo^l 
title,  or  not  until  there  was  some  act  repudiat- 
ing the  trust?  In  suits  for  specific  perform- 
aiice  of  contracts  to  convey  land,  the  cause  of 
action  accrues  upon  the  happening  of  the  con- 
dition upon  which  tbe  vendor  binds  himself  to 
make  the  title.  Glancock  v.  Nelson,  20  Tex. 
150.  And  so  in  case  of  a  contract  for  the  joint 
acquisition  of  land,  in  which  it  is  contemplated 
that  one  party  shall  acquire  the  title  and  convey 
an  interest  to  the  other,  we  see  no  reason  why 
tbe  latter  may  not  sue  as  soon  as  the  title  u 
acquired.  It  may  be  that,  by  reason  of  tbe  trust 
existing  between  the  parties,  equity  would  not 
hold  tbe  plaintiff  guilty  of  laches  until  the  de- 
fendant bad  done  8<»ne  act  which  showed  tfaat 
be  no  longer  recognised  the  trust;  yet  the  de- 
fendant tnnds  himself  to  make  the  tide  to  the 


SlalntUr  for  his  interest  In  the  land  as  soon  as 
e  acquires  title  himself,  and  we  are  ^  oplnlm 
tfaat  upon  a  mere  failure  to  do  so  a  cansB  of 

action  arises." 

We  can  perceive  no  substantial  dlstinctlcHt 
between  the  a^eement  in  the  Texas  case 
and  that  wlih  which  we  are  here  concerned. 

The  cases  dted  by  the  respondrait  are  not 
conceived  to  be  In  point  here.  Tot  Instance, 
the  cases  of  Love  v.  Watklns,  40  O&L  547, 
6  Am.  Bep.  624,  and  Loco  t.  De  Toro,  91 
Cal.  405,  18  Pac.  866.  27  Pac.  1082,  dted  by 
respondent,  were  where  the  parties  who  were 
to  receive  the  conveyances  had  rendered 
services  which  were  the  consideration  for 
the  deeds.  But  In  ndther  of  Qiose  cases  did 
the  agreement  create  an  express  trust  Of 
course,  a  resulting  trust  arose,  and  thib 
from  the  nature  of  the  transaction — not  only 
because  of  the  nature  of  the  agreement,  but 
by  reason  of  the  fact  that  the  party  to  ifr- 
cetve  the  conveyance  had  performed  or  ex- 
ecuted the  consideratlmi  for  the  deed. 

In  the  Instant  case,  no  money  waa  paid  nor 
service  performed  as  a  consideration  for  the 
conveyance.  Indeed,  it  does  not  appear  tfaat 
the  plaintiff  paid  any  part  of  the  expense 
incident  and  essential  to  the  prosecution  of 
the  claim  for  a  patent  There  was  no  rda* 
tlon  of  confldence  subsisting  between  the  par- 
ties at  the  time  of  the  making  of  the  agree- 
ment. They  were,  in  fact,  in  antagonism 
with  each  other  relative  to  the  contested 
land  until  the  agreement  was  entered  into 
l)etween  them.  Recapitulating,  the  transact 
tlon  ^mply  amounted  to  this:  That  each  of 
tbe  parties  claimed  the  prior  right  to  apply 
for  a  patent  One  withdrew  his  claim,  and 
the  other  agreed  that,  upon  obtaining  the 
patent,  he  would  convey  to  the  former  for  a 
sped  fled  consideration  a  certain  portion  of 
the  land  so  obtained.  As  before  stated,  we 
can  discern  in  this  transaction  nothing  more 
than  either  a  mere  agreement  for  tbe  sale  of 
real  property  or  one  for  the  Joint  acquisition 
of  real  properly  by  the  parties  for  their 
joint  benefit 

But  it  Is  claimed  that  the  fact  that  the 
effect  of  the  agreement  was  to  create  an  ex- 
press trust  18  evidenced  by  tbe  redtal  there- 
in that: 

"The  parties  hereto  have  reached  an  agreement 
and  understanding  as  to  the  rights  of  the  several 

and  respective  parties." 

Tbe  (^mplaint,  however,  nowhere  directly 
alleges  that  the  cozporatlon  ever  at  any  time 
acknowledged  or  conceded  that  the  plaintiff 
was  the  owner  or  entitled  to  the  property 
described  in  the  agreement  Assuming  there- 
fore that  the  redtal  referred  to  was  ame- 
nable to  the  Interpretation  to  which  the  plain- 
tiff subjects  it,  it  cannot  be  mnsidered  as 
In  aid  of  or  as  supplying  pretermitted  av«^ 
ments  essential  to  the  making  of  that  propo- 
sition an  issue.  In  Hayt  v.  Bentel,  164  CtiL 
680,  686,  130  Pac.  432,  434,  a  similar  point 
was  made.   The  court  said: 

"But  there  is  no  allegation,  in  either  the  com- 
plaint or  the  answer,  that  plaintiff  ever  did  rs- 
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oeiTa  or  take  possession  of  tbo  lot  The  contract 
is  annexed  to  the  complaint  and  made  a  part 
thenot  Bat  all  tliat  is  averred  is  that  the  par- 
ties made  an  agreement  for  possession,  not  that 
IKissession  was  in  fact  delivered.  Recitals  in  a 
contract  incorporated  in  a  complaint  will  not 
snppl;  the  want  of  essential  averments  in  the 
pleadbg"— dtiDg  a  number  of  cases. 

The  reason  underlying  this  rule  Is  that  It 
Is  only  by  Inference  or  argument  from  the 
redtal  In  the  contract  that  It  can  be  aa- 
Bumed  that  the  fact  to  which  the  recital  re- 
lates existed,  "and  the  rule  is  as  much  in 
force  under  the  Code  as  at  common  law  that 
argumentative  pleading  Is  not  permissible." 
Hlbemla  S.  &  U  Soc.  v.  Thoronton,  117  Cal. 
483,  49  Pac.  678. 

[3, 4]  No  reason  is  to  be  perceived  for 
doubting  that  the  agreement  upon  which  this 
action  is  predicated  Is  a  "writing"  wltliio  the 
contemplation  and  meaning  of  section  337, 
subd.  1,  of  the  Code  of  Civil  Procedure; 
and,  while  we  are  of  the  oplQion  that  a  cause 
of  action  arose  in  favor  of  the  plaintiff  eo 
Instantl  upon  the  acquisition  of  the  legal 
title  to  the  land  by  the  corporation  (Gray  v. 
Dougherty,  25  Cal.  L'66,  282;  Danlelson  v. 
Neai,  164  Cal.  748,  130  Pac  716),  and  that 
therefore  no  demand  for  perfurmanee  was 
uecessar>'  to  start  the  statute  to  running, 
yet,  assuming  that  a  demand  was  necessary 
for  that  purpose,  the  proposition  remains 
that  such  demand  should  have  been  made 
within  a  reasonable  time  after  the  aaiutsl- 
tton  by  the  corporation  of  tLe  lenal  title  to 
avoid  the  Interveuttoo  of  the  presumption  of 
abandonment  of  the  agreement. 

"Where  a  party's  right  to  sue  depends  for  its 
perfection  solely  upou  the  necessity  of  a  ilemaad 
by  him  to  put  his  udvert>ary  in  default,  be  cuonot 
indefinitely  and  uunece!4::)urily  extend  the  bar 
of  the  statute  by  deferriuK  such  demand,  but 
must  make  It  witbin  a  reusouable  time."  Thom- 
as V.  I'ac.  Beaoli  Co..  115  Cal.  130,  142,  46 
Pac  SM.  900;  Palmer  v.  Palmer.  36  Mich. 
494,  24  Am.  Rep.  6{>5;  llintroger  v.  TVaut.  6!) 
Iowa.  746,  27  N.  W.  807  :  Steele  r.  Steele,  25 
Pa.  154 ;  Bills  v.  Silver  King  Mining  Co.,  100 
Cal.  U.  :iO  I'lic.  43;  Hopkins  v.  Lewis.  18  CaL 
App.  107.  113,  122  Pac  433. 

[S,  1]  Conceding,  then,  that  a  demand  was 
necessary  In  this  cas^  ttie  question  arises: 
Was  the  demand  made  within  a  reasonable 
time?   The  answer  must  be  In  the  negative. 

What  is  a  reasonalde  time  in  a  given  case 
must  always  depend,  of  conrse,  upoa  the  cir- 
cumstances thereof;  and,  in  determining  this 
qu^tlon  where  the  contract  is  for  the  sale 
of  property,  and  where,  as  is  so  In  this  case, 
there  Is  no  express  provision  in  the  contract 
fixing  the  time  within  whldi  the  conveyance 
Is  to  be  made,  some  consideration  Is  to  be 
given  to  the  character  of  the  property  which 
Is  the  subject  of  the  contract,  althooeb  the 
general  rule  Is  that  whether  time  ts  of  the 
essence  of  the  contract  is  to  be  determined 
from  the  terms  of  the  writing  itself.  Skook- 
um  Oil  Co.  T.  Thomas,  162  Cal.  539.  546,  123 
Pac.  363. 

Judi^e  f.indley.  In  his  treatise  on  Mines 

(volume  2,  S  S51)),  says: 


"The  authorities,  both  in  England  and  Ameri- 
ca, recognize  that,  where  mines  or  mining  prop- 
erty are  the  subject  of  the  contract,  time  Is  of 
the  essence,  independent  of  any  express  stipu- 
lation inserted  in  the  iustroment." 

In  Waterman  t.  Banks.  144  U.  S.  S94,  12 
Sup.  Ct  046,  36  Ed.  470,  one  of  the  syl- 
labi reads: 

-"^roe  may  become  of  the  essence  of  a  con- 
tract for  the  sale  of  property,  not  only  by  the  ex- 
press stipulation  of  tne  parties,  but  from  the  very 
nature  of  the  property  itself;  mineral  proper- 
ty requires  the  parties  interested  in  it  to  be  vigi- 
lant  and  active  in  asserting  their  rights." 

This  rule  Is  approved  In  Skookum  Oil  Co. 
V.  Thomas,  supra.  The  reason  of  this  rale  ts 
that  mining  property  Is  of  that  peouUar 
character  that  It  la  subject  to  frequent,  sad- 
den, or  great  fln(H:uatlon  In  value,  and  to 
permit  an  advantage  to  be  gained  or  great 
loss  to  be  suffered  by  long  and  unreasonable 
delay  In  demanding  a  conveyance  or  ttie 
money  stipulated  to  be  paid  for  such  land 
would  constitute  the  transaction  an  uncon- 
scientious one. 

Under  the  above-stated  principles  and  Qi9 
facts  as  they  are  made  to  appear  here,  the 
conclusion  is  Inerltable  that  the  plaintiff, 
postponing  the  taking  of  steps  looking  to  the 
acquisition  of  his  rights,  under  the  contract, 
was  guilty  of  ia^es,  and  that  by  reason 
thereof  his  right  of  action  on  the  contract  Is 
barred.  Marsh  r.  Lott,  156  Cal.  643,  648,  105 
Pac  9^:  Hopkins  v.  Lewis,  18  CaL  App.  107, 
113,  122  Pac  433. 

The  land  involved  In  this  controversy  Is 
admittedly  mining  property.  By  the  agree- 
ment, as  we  have  seen,  the  corporation  bound 
Itself  to  convey  to  the  plaintiff  when  it  acv 
quired  title  to  the  land.  Tills  agre«nent 
necessarily  Implied  that  at  the  same  time  the 
plaintiff  would  perform  his  part  of  the  con- 
tract And  thus  the  time  was  definitely  fixed 
when  either,  by  offering  to  perform  the  con- 
dition to  which  he  had  bound  himself,  could 
put  the  other  In  default.  The  COTporatlon 
failed  to  perform  Its  obligation,  and,  of 
course,  the  plaintiff  knew  It.  He  further 
knew,  or  at  least  was  well  justified  In  as- 
,  suming,  from  the  fact  that  the  corporation 
was  as  against  him  an  applicant  for  a  pat- 
ent to  the  laud,  that  the  latter  desired  to 
retain  It,  and  this,  too,  notwithstanding  its 
agreement  to  relinquish  the  title  to  him  aft- 
er the  patent  was  received.  If,  then,  it  was 
his  intention  or  desire  to  secure  the  convey- 
ance, he  should  have  been  active  and  vigi- 
lant in  the  matter  of  the  enforcement  of  his 
lights  thereunder  and  not  have  been  guilty 
of  that  procrastination  or  Inaction  or  pas- 
slveness  which  will  be  held  to  constitute  ae- 
quiescense  in  the  breach  of  a  contract  of  this 
character  or  to  raise  the  presumption  of  the 
abandonment  thereof.  Nor  has  he  shown 
any  admissible  reason  or  valid  excuse  for 
his  long  period  of  inaction  and  passiveuess. 

A  court  of  equity  does  not  «icourage  the 
litigation  of  stale  claims.  It  will  not  grant 
aid  to  those  who  slumber  uiwn  tht'lr  rights. 
Nothing  can  call  that  court  into  activity  but 
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consdenoe,  good  talQi,  and  dlltgence,  and, 
where  these  (or  any  of  them)  are  wanttng.  It 
will  remain  paBsire  and  do  nothing. 

It  la  further  to  be  suggested  that  it  Is  to 
be  presumed,  from  the  fact  that  the  title  to 
the  property  baa  been  in  the  corporation  or 
its  successors  (the  trustees)  during  the  en- 
tire period  interrenlng  between  the  date  of 
the  Issuance  of  the  patrat  to  the  corporation 
and  the  date  npon  which  the  plaintiff  for  the 
first  time  made  a  move  to  secure  a  couTey- 
ance,  tliat  tlie  corporation  and  its  succes- 
sors hare  paid  the  annual  taxes  accruing 
against  said  property.  The  agreement  pro- 
Tides  that  the  corporation  shall  convey  the 
property  to  the  plaintiff  "free  and  dear  of 
all  incumbrances,"  which  Include  taxes  and 
assessments  levied  upon  and  against  proper- 
ty. Civ.  CkJde,  S  1114.  It  win  hardly  be  con- 
tended that  the  agreement  contemplates  that 
the  corporation  should  be  charged  indefinite- 
ly with  the  payment  of  the  taxes  levied 
against  the  proper^,  and,  since  the  duty  or 
oldigation  of  taking  the  initiative  in  the  con- 
mi  mmation  of  the  agreement  rested  noon  the 
one  no  less  than  upon  the  other  of  the  par- 
ties  thereto,  it  would. aeem  that  the  failure 
of  the  plaintiff  to  offer  to  pay  the  taxes 
which  had  presumably  been  paid  by  the  cor- 
poration ppon  the  property  for  over  seven 
years  means  a  failure  to  offer  to  do  complete 
equity  In  the  premises. 

The  appellant  makes  a  number  of  other 
points  in  Impeachment  of  the  Judgment; 
but,  aa  we  b^eve  the  action  here  Is  barred 
by  ladies,  those  points  need  not  be  consid- 
ered. 

The  judgment  Is  reversed. 

We  concnr:  CHIPMAN,  P.  J.;  BITB- 
NETT,  J 

(33  0«1.  App.  303) 

TAU6HBB  V.  RICHMOND  DREDGING  CO. 
«t  aL   (Civ.  1026.) 

(IMstrlct  Ooart  (rf  Appeal,  Third  DUtrict,  Cal- 
iftHmia.  March  23.  1917.  Rebeariog  Denied 
Ity  Supreme  Court  May  21,  1917.) 

1.  Appeal  ahd  Ebbok  «=>1011(1)— Rkview— 

Findings  of  Fact. 
The  finding  of  a  trial  court  as  to  a  matter 
of  fact  based  upon  conflictuig  evidence  is  con- 
dusive  on  appeal. 

(EA.  Note.— F<Hr  other  cases,  see  Appeal  and 
Fro,  Cent  Dig.  H  3983-^&] 
Z  Appbal  and  Bbbob  «s>1073(1)— Habhlebs 

EbROB— JUDOUENT. 

In  a  suit  against  a  corporation  and  a  stock- 
bolder  thereof  owning  almost  all  of  the  stock, 
there  was  no  prejudice  Id  entering  judgment  in  a 
fixed  sum  against  each,  since  the  payment  by 
the  corpornttoa  will  discharge  the  liability  of 
the  stockholder,  and  the  payment  him  or  the 
amount  ailjudged  payable  by  him  mil  discharge 
the  corporation  pro  tanta 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4240.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  FrandBOo;  W.  M.  Conley. 
Judge. 


Action  by  Edward  B.  Taugher  against  the 
Rldbmond  Dredging  Company  and  another. 
From  a  judgment  for  plaintiff  and  the  de- 
nial of  a  new  trial,  defendants  appeaL  Af- 
firmed. 

W.  H.  H.  Hart,  of  San  Frandaco,  for  ap- 
pellants. J.  Ifc  Tangber,  of  San  Francisco, 
for  respondoit. 

CHIPMAN.  P.  J.  The  action  is  by  the  as- 
signee of  the  claim  of  J.  L.  Taugher  for 
legal  and  professional  services  as  attorney 
at  law  alleged  to  have  been  rendered  and 
performed  at  the  special  instance  and  request 
of  defendant  Richmond  Dredging  Company, 
at  divers  times  between  May  1,  1910,  and 
March  8,  1912,  both  dates  Inclusive,  which 
said  services  were  of  the  alleged  value  of 
$13,160,  no  part  of  which  has  been  paid. 
Cutting  was  made  a  party  defendant  as  a 
stockholder  In  said  dredging  company.  The 
complaint  specifies  five  different  matters  In 
which  said  attorney  performed  services  of 
considerable  consequence  to  the  dredging 
company.  One  of  these  matters  related  to 
services  rendered  in  commencing  and  con- 
ducting an  action  In  the  superior  court  of 
Contra  Costa  county  wherein  said  dredging 
company  was  plaintiff  and  the  Santa  F6  Rail- 
road Company  the  defendant,  In  which  plain- 
tiff recovered  Judgment  for  $25,025.  Anotli- 
er  was  for  services  In  connection  with  the 
recovery  of  the  possession  of  the  dredger 
"Richmond  No.  1"  prior  to  the  filing  of  a  libel 
in  the  United  SUtes  District  Court,  In  Ad- 
miralty, and  also  for  services  in  said  ad- 
miralty court  in  connection  with  said  libel. 
Other  services  are  alleged  to  have  been  ren- 
dered for  said  dredging  coimpany  in  and 
about  two  certain  actions  commenced  in  the 
superior  court  of  the  city  and  county  of  San 
FranclscQ  by  the  Richmond  Light  &  Power 
Corporation  against  said  dredging  company. 
Also  for  services  in  connection  with  a  certain 
contract  wherein  the  Santa  F6  Railroad  Com- 
pany was  party  of  the  first  part,  the  said 
dredging  company  party  of  the  second  part, 
and  the  East  Shore  &  Suburban  Railway 
Company  party  of  the  third  part.  It  la  al- 
leged that  the  capital  stock  of  said  dredging 
company  was  $200,000,  divided  into  2,000 
shares,  each  of  the  par  value  of  $100,  and 
that  all  of  said  shares  were  subscribed,  of 
which  said  stock  said  Cutting  was,  at  all 
times  mentioned  in  the  complaint,  the  owner 
of  1,998  shares  In  his  own  right  The  plead- 
ings are  verified. 

In  tbeir  answer  the  defendants  made  cer- 
tain admissions,  but  denied  in  substance  that 
said  attorney  performed  the  services  alleged 
to  have  been  performed  by  him,  and  denied 
any  indebtedness  to  him  or  to  plaintiff  on 
account  of  any  said  alleged  services ;  denied, 
on  information  and  belief,  that  J.  Li.  Taugher 
"ever  was,  or  now  Is,  s  duly,  or  otherwise 
qualified,  or  licensed  attorney,  or  counselor 
at  law,  or  licensed,  or  practicing  as  such,  or 
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atltled  to  practice  &t  any  time  as  sa(^";| 
denied  that  the  rabscribed  capital  stock  of 
•aid  company  was  or  now  Is  greater  In  num- 
bw  than  38  shares ;  and  alleges  that  Cutting 
"was  the  subscriber  of  one  share  and  no 
more."  It  Is  alleged  as  further  answer  In 
tiubstauce  that  Cutting  engaged  Attorney 
Taugher  (plaintiff's  assignor)  "to  help  blm, 
the  said  Cutting,  with  the  cases  and  legal 
affairs  of  him,  said  Cutting,  and  the  various 
corporations  In  which  he,  the  said  Cutting, 
was  Interested,"  including  the  corporation  de- 
fEdidant  herein,  and  that  said  Taugher  agreed 
"lo  do  all  of  said  Cutting's  legal  work  and 
tl!«  legal  work  of  said  corporations  in  which 
said  Cutting  was  interested,  for  and  In  con- 
sideration of  said  $200  per  month,  with  the 
express  understanding  that  nothing  further 
whatever  would  be  charged  or  paid  except 
tinch  further  sums  as  would  be  satisfactory 
tt  said  Taugber  in  the  event  that  he  (said 
J.  L.  Taugher)  should  succeed  In  winning 
said  cases  satisfactorily  to  said  Cutting,"  and 
that  said  Taugher  "promised  to  see  the  whole 
work  through  and  get  nothing  over  $2CK} 
pttr  month  until  the  work  was  finally  finished 
and  the  money  collected,  and  then  only  such 
ftirther  sum  as  would  be  satisfactory  to  said 
Cutting."  It  is  further  alleged  "that  no 
Qioneys  as  yet  have  been  collected  from  any 
a>C  the  judgments,  and  said  J.  L.  Taugher  has 
not  completed  his  said  service  and  has  not 
compiled  with  or  performed  the  terms  of  said 
contract,"  wherefore  said  Taugher  Is  not 
entitled  to  any  further  compensation;  that 
defendants  have  and  each  of  them  has  com- 
piled with  every  condition  of  said  contract 
on  their  part  to  be  performed ;  and  that,  be- 
fore the  assignment  made  to  plaintiff,  said 
J.  L.  Taugher  "bad  been  fully  paid  for  all 
m)rk  that  he  bad  performed  in  the  premises 
and  for  all  the  work  mentioned  and  describ- 
ed Id  plaintiff's  complaint  herein" ;  that  said 
J.  L.  Taugher  "refused  to  perform  further 
services  for  said  defendants,  or  either  of 
them.  In  said  business;  and  that  by  reason 
thereof  said  defendants,  and  each  of  them, 
were  not  satisfied  with  said  J.  h.  Taugher'a 
services  in  the  premises." 

The  court  found  as  facts:  Finding  1.  l%at 
J.  Jj.  Taugher  was  a  duly  qualiSed  and  li- 
censed attorney  practicing  as  such  under  the 
laws  of  this  state.  Finding  2.  That  Rich- 
mond Dredging  Company  was  at  all  times 
mentioned  a  duly  organized  corporation  un- 
der the  laws  of  California.  Findings  3,  4,  5. 
Tbat  the  capital  stock  of  said  company  Is  as 
alleged  in  the  complaint  and  was  all  duly 
issued,  "and,  at  all  and  every  of  the  times 
mentioned  In  plaintiff's  complaint,  H.  C.  Cut- 
ting was  and  now  Is  the  owner  In  his  own 
right  of  99.9  per  centum  of  the  whole  cap- 
ital stock  of  said  company,  and  of  the  sub- 
scribed stock  thereof  and  was  the  owner 
of  1,998  of  said  shares."  kone  of  the  fore- 
going findings  is  now  challenged,  althouj^h 
tak  Uietr  verified  answer  defendants  denied 
lliat  Bald  3,  L.  Taugber  was  an  attorn^  at 


law,  denied  that  more  than  88  Aarra  of  the 
capital  stock  of  said  company  had  been  Is- 
sued, and  alleged  that  Cutting  "was  the  own- 
er of  one  share  and  no  mora"  Findings  6  to 
12,  both  Inclusive,  are  challenged  as  not  sop- 
ported  by  the  evidence.  They  may  be  sum- 
marized as  follows:  That  J.  L.  Taugher  per-  - 
formed  services  for  the  dredging  company 
as  alleged  In  the  complaint,  of  the  reasonable 
value  of  N.660,  no  part  of  which  has  been 
paid,  and  that  plaintiff  Is  the  owner  of  said 
claim  by  assignment  to  him  prior  to  the  com- 
mencement of  the  action.  Findings  6,  7,  8. 
That  there  Is  now  due  and  owing  to  plaintiff 
for  said  services,  from  said  dredging  com- 
pany, the  sum  of  f4,650,  and  from  said  Cut- 
ting the  sum  of  $4,645.33.  Flodings  9.  10,  11. 
Finding  12  is  as  follows:  "That  all  the  al- 
legations of  the  answer  of  defendants  are 
untrue,  except  the  ezpresa  admlsstons  con- 
tolned  therein." 

As  conclusions  of  law  the  court  found  that 
plaintiff  was  entitled  to  recover  from  de- 
fendant dredging  company,  the  sum  of  $4,660 
and  costs  of  suit  and  from  defendant  Cut- 
ting the  sum  of  $4,645,33  and  99.99  per  cen- 
tum of  the  costs.  Judgment  passed  accord- 
ingly. Defendants  appeal  from  the  judgment 
and  the  order  denying  their  motion  for  a 
new  trial 

There  Is  abundant  evidence  tha£  plalnttfTs 
assignor  performed  services  as  attorney  prac- 
tically as  averred  In  the  complaint,  and  there 
was  ample  evidence  to  support  the  findings 
as  to  the  value  of  said  services.  The  evi- 
dence would  have  justified  a  larger  judg- 
ment. The  evidence  was  that  much  Impor- 
tant successful  litigation  was  conducted  by 
Attorney  Taugher  for  defendant  dredgioc 
company,  occupying  substantially  all  bis  tlmo 
for  nearly  two  years. 

The  <Hi)y  questions  as  to  which  there  was 
any  serious  controversy  were:  First,  were 
the  services  rendered  by  Attorney  Taugher 
performed  for  the  Richmond  Dredging  Com- 
pany at  its  Instance  and  request?  Second, 
were  these  services  performed  under  the  con- 
tract alleged  In  the  answer  which  in  effect 
was  alleged  to  have  been  that  Mr.  Taugher 
"would  do  all  of  said  Cutting's  legal  work 
and  the  legal  work  ot  the  coriwratlons  In 
whldi  said  Cutting  was  Interested,  for  and 
in  consideration  of  said  $200  per  month"  and, 
when  the  work  was  finished,  "only  such  fur- 
ther sum  aa  would  he  satisfactory  to  said 
Cutting"!  Third,  did  Mr.  Taugher  fail  to 
perform  the  terms  of  said  contract?  Fourtb, 
has  be  been  fully  paid? 

It  appeared  tbat  Mr.  Cutting  was  president 
of  the  KJcbmood  Dredging  Company  and  also 
president  of  the  Point  Richmond  Canal  & 
Land  Company,  and  owned  substantially  all 
of  the  shares  of  these  corporations.  In  the 
course  of  his  testimony  concerning  tiie  allefced 
contract  be  claimed  to  have  made  with  Mr. 
Taugher,  Mr.  Cutting  testified: 

"Q.  Did  you  at  tbat  time  explain  to  him 
with  reference  to  the  different  corporations  that 
you  had?   A.  Oh,  yes*   Ha  thoougUj  under- 
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■tood  that  Q.  what  yoa  said  to  blm  on 
t^t  subject.  A.  I  told  him  aU  about  it;  I  told 
him  th«  whole  layout.  That  the  Point  Rich- 
nond  Uuid  &  Canal  Compazij'  and  the  Richmond 
Dredginz  Company  were  practically  myself,  the 
same  thm? ;  and  I  explained  to  him  the  busioess 
and  the  coDatnictiMi  of  the  whole  thing.  We 
vnt  dear  throagh  it  with  long  explanations.' 

He  testified  tliat  he  had  a  great  deal  of 
private  basiness  outside  of  these  corporatloaa 

[t]  It  appeared  that  Mr.  Taugber  perform- 
ed wrrlces  for  tbe  Btchmond  I^nd  &  Canal 
Company  and  also  for  Mr.  Cutting  Individual- 
I7.  and  there  was  evidence  that  payments 
wwe  made  by  Cutting  and  by  the  Point  Rich- 
mood  Oftnal  &  Land  Company  to  Mr.  Taugber, 
as  shown  by  diecks  and  receipts,  amounting 
to  $3,669^.  Defendants  claim  that  this 
amount  should  have  been  deducted  from  the 
«m(mnt  found  by  the  court  to  be  due  for  said 
•errices,  to  wit,  $4,650.  Mr.  Taugher  con- 
tended, and  so  testified,  that  these  payments 
were  made  by  Cutthig  and  the  Richmond 
Canal  &  IjanQ  Company  for  services  rendered 
by  blm  to  them,  and  that  he  had  applied  the 
payments  on  account  of  such  services,  and 
that  there  remained  an  unpaid  balance  due 
blm  from  Cutting  and  said  corporation. 
None  of  these  payments  appeared  to  have 
been  made  by  the  Richmond  Dredging  Com- 
pany or  on  account  of  sarrlces  for  that  com- 
pany. Ab  to  the  alleged  contract  that  At- 
torney Taugher  was  to  receive  only  $200  per 
BODtb  and  sutdi  farther  compensation  as  Cut- 
ting might  feel  disposed  to  allow,  the  testi- 
mony of  Cutting  and  Taugher  was  In  sharp 
cooflict,  tbe  latter  testifying  tbat  no  such 
contract  was  made.  Tbe  finding  of  the  court 
that  defendants'  claim  in  this  respect  is  un- 
true is,  under  the  rule,  conclusive  upon  us. 
As  the  court  found  that  the  contract  alleged 
by  defendants  was  not  entered  Into,  it  would 
follow  that  there  was  no  breach  of  such  con- 
tract by  Attorney  Taugher. 

There  was  no  formal  employment  of  At- 
torney Tauter  evidenced  by  a  resolution  of 
the  directors  of  tbe  dredging  company.  Hla 
employment  was  by  Catting  on  Its  behalf, 
and  it  received  the  benefit  ot  the  services  ren* 
dered.  Cutting  was  for  all  practical  pur- 
poses the  corporation  and  was  managing  its 
business  mncfa  the  same  as  If  it  were  bis  own. 
We  do  not  think  tbe  corporation  can  escape 
liability  on  the  theory  that  Cutting,  was  un- 
aotborlzed  to  Incur  It  The  finding  of  tbe 
court  that  the  services  of  Attoniey  Taugher 
were  performed  at  the  Instance  and  request 
of  tbe  d^endant  company,  and  not  under  the 
ooDtract  alleged  by  defendants,  finds  support 
In  tlte  evidence. 

This  action  was  crannienced  Mardi  0. 1912. 
After  tbe  judgment  had  been  recovered 
agaiiHt  the  Santa  V6  Railroad  Company  In ; 
favor  of  tbe  BldimcHid  Dredging  Company 
and  some  time  prior  to  the  commencement  of 
tbe  present  action,  a  disagreement  arose  be- 
tween Attorney  Taugher  and  Cutting  as  to 
the  compensation  doe  to  the  former  for  his 
services,  who  at  the  time  was  nrglng  farther 
16SP.-8 


payment  wi  account.  Some  of  the  matters  In 
tbe  attorney's  charge  bad  been  finally  dis- 
posed of,  while  others  were  yet  nnflnlsbed 
and  an  amwal  by  tbe  Santa  F6  Company  in 
tbe  dredger  case  was  Impending.  It  Is  not 
necessary  to  burden  this  opinion  with  the 
testimony  bearing  upon  tbe  merits  of  this 
dispute.  It  arose  mainly  oot  of  Cutting's 
contention  that  Taugher  was  working  under 
a  contract  for  $200  per  month,  wbldi  the 
court  found  was  not  true.  Much  bitterness 
of  feeling  between  the  two  men  was  engender- 
ed whidi  resulted  In  the  substitution  Cut- 
ting, with  Taugber's  consent,  of  another  at- 
torney to  conduct  tbe  Richmond  Dredger 
Company  case  for  respondent  on  the  appeal 
and  the  severing  of  all  relations  as  client  and 
attorney,  followed  bf  tbe  present  action. 

We  think  the  evidence  abundantly  showed 
tbat  Tanglier  had  not  been  paid  in  full  for 
his  services,  as  la  now  contended  by  a^iellant, 
and  treating  the  payments  made,  as  probably 
the  court  did,  as  Justly  applicable,  as  far  as 
they  went,  towards  ccnnpensatlng  the  attor- 
ns, his  services  were  shown  to  be  reasonably 
w<»th  an  additional  amount  qnlte  equal  to 
that  found  by  the  court 

Nor  do  we  think  tbe  evidence  showed  that 
there  was  an  agreement  00  Taugber's  part 
as  is  claimed,  "to  prosecute  ea<di  of  the  cases 
mentioned  in  plaintiff's  comj^alnt  to  a  finali- 
ty, whldi  he  did  not  da"  No  doubt  he  ex- 
pected to  be  retained  In  tbe  basiness  to  a 
finish,  but  tbe  evidence  would  not  have  Justi- 
fied the  conrt  In  findhig  tbat  his  compensa- 
tion depended  upon  such  a  condition.  Be- 
I  sides,  he  did  not  voluntarily  throw  up  his 
brief,  but  was  relieved  from  further  responsi- 
bility In  the  business  Cutting  himself. 
His  action  was  for  services  rendered  up  to 
the  date  of  hla  dlsdiarge,  which  was  early  in 
March,  1912.  Ihe  evidence  was  directed  to 
the  value  of  his  services  rendered,  and  the 
witnesses  based  their  estimate  of  such  value 
upon  the  successful  manner  In  which  he  bad 
conducted  the  business  prior  to  bis  discharge. 

[2]  It  is  claimed  that  the  court  erred  in  en- 
tering Judgment  against  the  dredger  company 
for  $4,650  and  costs  of  suit  $5G.25.  and  a 
separate  Judgment  against  defendant  Cutting 
for  $4,045.33  and  $56.19  costs.  There  is  In 
fftct  but  one  Judgment;  but  Inasmuch  as 
Cutting's  liability  was  that  only  of  a  stock- 
bolder,  the  amount  of  the  Judgment  charge- 
able to  him  was  necessarily  less  than  that 
against  the  dredging  company  because  he  did 
not  own  all  of  Its  capital  stock.  A  payment 
of  the  Judgment  by  the  dredging  company 
would  discbarge  bts  liability  under  It  and  the 
paymmt  by  him  of  tbe  amount  adjudged  pay- 
able by  him  would  discbarge  tbe  dredging 
company  pro  tanto.  We  do  not  see  how  either 
appellant  Is  prejudiced  by  the  form  of  the 
Judgment 
The  Judgment  and  order  are  affirmed. 

We  concur:  HABT,  Jj;  BUBNJSTT,  J. 
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m  Cal.  App.  287) 

SQUIRES  T.  ESTET.    (Civ.  1871.) 

(THBtrict  Court  of  Appeal,  First  District,  Oali- 
fornia.   March  22,  1917.   Reheariag  Denied 
b;  Supreme  Court  May  21,  1917.) 

1.  Taxation  «=»800(1)— Tax  Sales— Cancel- 
lation—Reiububseuent  OF  PUBCHASEB. 

Where  owner  of  property  seeks  equitable 
relief  against  tax  deed  or  sale  as  a  cloud  upon 
his  title  or  seeks  to  obtain  judgment  iuralidat- 
ing  aach  s&le  or  deed,  relief  wiu  be  refused  un- 
less he  first  repay  to  the  tax  purchaser  or  his 
grantee  or  assignee  the  taxes,  penalties,  inter- 
est, and  costs  justly  chargeable  against  the  land 
and  paid  by  such  purchaser,  with  legal  interest 
from  tim«  of  payment,  leas  aucb  rents  as  the 
purchaser  in  [KwseBsion  may  have  received, 
even  though  the  assessment  and  levy  of  the  tax- 
es for  which  the  property  was  sold  was  Irregu- 
lar or  void. 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Cent.  Dig.  {  1586.1 

2.  Taxation  «=s»80O(3)— Tax  Sales— Reiu- 
bubseheht  of  pubchaseb— pleading. 

In  action  to  quiet  title  against  defendant 
claiming  under  tax  deed,  defendant's  amended 
answer  and  cross-complaint  alleging  amount 
of  taxes  paid  Acid  sufficient  as  to  details  of  as- 
sessment and  levy  of  taxes  tn  absence  of  spe- 
dal  demurra. 

[Ed.  Note.— For  other  eaaes,  see  Taxation, 
CenL  Dig.  fl  1!^  1602.1 

8.  Taxation  ^t=>S14(l&— Tax  Sales— Reim- 

BURSEHENT  OP  PURCIIAREB. 

The  right  of  a  purchaser  of  a  tax  title  up- 
on  the  cancellation  of  his  tax  deed  to  recover 
taxes,  interest,  and  penalties  paid  by  him  rests 
upon  equitable  principles,  and  is  not  dependent 
upon  Pol.  Code,  8  Bubd.  S,  as  amended  in 
1813  (St.  1913.  p.  500). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1012.] 

Appeal  from  Superior  Court,  Alameda 
County;  J.  J.  Trabucco,  Judge. 

Action  to  quiet  title  by  Raymond  J.  Squires 
against  Chflries  V.  Estey.  From  a  Judgment 
directing  the  reimbursement  of  defendant 
for  taxes  paid  as  a  condition  of  the  Judg- 
ment quieting  title,  plalnttfT  appeals.  Af- 
firmed. 

Lb  A.  Kottinger  and  MUton  Shepardsou, 
both  of  Oakland,  for  appellant  3oim  Q. 
Lawlor,  of  San  Frandsco,  for  respondent 

RICBARDS,  J.  This  Is  an  appeal  from  the 
Judgment  In  defendant's  favor  In  an  action 
commenced  by  the  plaintiff,  as  the  owner  of 
a  certain  tract  of  land,  to  quiet  title  thereto 
against  the  defendant  claiming  under  a  tax 
deed.  The  defendant  In  his  answer  and  cross- 
oomplalnt  set  up  his  tax  deed  as  a  defense 
to  the  action,  and  also  averred  that  be  had 
paid  out  and  expended  the  sum  of  $905  as 
taxes,  penalties,  costs,  interest,  and  charges 
which  were  assessed  and  a  Hen  upon  said 
property  at  the  time  he  obtained  said  tax 
deed  to  the  same,  and  the  payment  of  which 
was  a  condition  precedent  to  the  Issuance  of 
said  tax  deed ;  and  the  defendant  prayed 
that,  should  the  court  find  his  tax  deed  for 
any  reason  invalid,  and  adjudge  the  plain- 
tiff to  be  the  owner  of  the  property,  It  should 


also  iu  its  Judgment  decree  that  tlie  plaintiff 
be  required  to  repay  to  the  defendant  the 
sums  so  expended.  Upon  the  Issues  as  thus 
made  up  the  trial  court  found  the  defendant's 
tax  deed  to  be  Invalid,  but  directed  the  re- 
payment to  the  defendant  by  the  plaintiff 
of  the  sum  of  $835.90  so  expended  by  him  for 
taxes  and  so  forth,  and  decreed  that  its 
judgment  quieting  the  plalntUTs  title  shonld 
be  Ineffectual  tmtil  such  sum  was  paid.  From 
this  judgment  the  plaintiff  prosecutes  this 
appeaL 

[1]  The  main  contention  of  the  appellant 
ia  that  the  various  items  of  taxes,  etc.,  al- 
leged to  have  been  paid  by  the  defendant  as 
a  prerequisite  to  the  Issuance  to  blm  of  the 
tax  deed  were  based  upon  assessments  and 
levies  of  taxes  by  tbe  state  and  by  the  city 
of  Oakland  which  were  void  on  account  of 
numerous  defects  and  Irr^rularttles  as  shown 
in  tbe  proofs  and  pointed  out  In  tbe  briefs  of 
appellant  Conceding  that  sacb  defects  and 
irregularities  exist,  and  tbat  tlicy  .were  such 
aa  would  have  rendered  void  the  tax  deed  is- 
sued to  tbe  defendant,  and  uncollectible  the 
taxes  baaed  tbereon  in  any  prdceedings  initi- 
ated by  the  state  to  oompd  the  plaintiff  as 
the  owner  of  the  prc^rty  to  pay  the  same, 
or  eym  in  any  proceeding  initiated  by  the 
defendant  to  quiet  bis  title  to  the  property, 
we  are  still  unable  to  distinguish  this  case 
from  the  case  of  Holland  v.  Uotcbklss,  162 
Cal.  866,  123  Pac.  258,  L.  R.  A.  1915C,  492, 
wherein  the  rule  is  laid  down  that: 

"Where  the  owner  comes  into  equity  asking 
equitable  relief  to  remove  or  cancel  a  tax  deed 
or  sale  as  a  cloud  nnon  his  title,  or  to  obtain  a 
judgment  which,  in  effect,  will  invalidau  such 
sale  or  deed,  the  court  should  refuse  any  relief 
except  upon  the  condition  that  be  first  repay 
to  the  tax  purchaser,  or  his  grantee  or  assignee, 
tbe  taxes,  penalties,  interest,  and  coats  justly 
chargeable  upon  tho  land  and  which  the  par- 
chaser  has  paid  at  the  sale,  or  afterward  umm 
the  faith  of  it,  with  legal  interest  from  the  bme 
of  such  payment,  less  rents  received,  if  any,  if 
the  pun^aser  has  beon  In  posssssiai." 

It  is  contNided,  however,  by  the  appellant 
that  this  rule  has  only  application  to  cases 
where  the  assessment  and  levy  of  the  taxes 
sought  to  be  recovered  were  so  far  legal  as 
to  have  created  a  lien  upon  the  property. 
But  the  case  above  dted  does  not  make  this 
distinction  in  Its  application  of  the  broad 
principle  that  he  who  seeks  equity  must  do 
equity ;  but,  on  the  contrary,  tbe  most  recent 
cases  which  are  cited  therein  aa  upboldtnf 
the  doctrine,  or  which  have  been  decided 
since,  are  cases  in  which  the  assessments  and 
levies  of  taxes  were  void  for  Irregularities 
as  vital  as  those  relied  upon  by  the  appellant 
In  the  case  at  bar,  notwithstanding  .which 
tbe  owners  of  the  property  going  Into  a  court 
of  equity,  seeking  the  equitable  relief  of  a 
decree  quieting  their  title  as  against  void 
tax  deeds,  were  required  In  each  case  to  pay 
or  offer  to  pay  a  sum  equal  to  the  taxes  which 
would  be  justly  due.    Gouts  v.  Cornell,  147 
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ObL  660.  82  Pac  104.  100  Am.  St  Beih  168; 
Sav.  ft  Loan  Soc:  r.  Burke,  151  GaL  616.  01 
Pae.  fiM;  Gampb^  t.  Canty,  162  CaL  882, 
123  Pac  266;  Jobnsoa  T.  Canty.  162  Cal.  891. 
128  Pac.  268 ;  Cordano  t.  Kelac^.  28  CaL  App. 
9,  Ul  Pac.  S91,  398.  Upon  tbe  antborlty  of 
tboM  cases  we  find  no  merit  In  tbe  fmgolng 
contention  on  the  part  of  tbe  appellant. 

[I]  The  ain>eUant  also  omtaida  tbat  tbe 
defendant's  amended  answer  and  cross- 
complaint  were  insufficient  In  req>ect  to 
tb^  affirmatlye  averments  as  to  tbe  details 
of  tbe  asseasmtfit  and  lery  of  tl^e  taxes 
aoQgbt  to  be  recovered.  We  are  of  tbe  opln* 
ton  that,  bowever  nocertaln  and  ind^nite  tbe 
defeaidant's  pleading  may  be  In  tbe  respects 
Indicated,  It  was  snflSdent  to  raise  the  Issue 
In  tbe  absence  of  a  special  demurrer. 

(I]  As  to  tbe  appellant's  craitCTtl<»  tbat 
section  8898,  snbd.  &,  of  tbe  Political  Code, 
as  amended  In  1013  (St  1913,  p.  S60),  le  void 
In  Its  attempted  application  to  assessments 
and  lerlea  of  taxes  made  before  tbe  passage 
of  ancib  amendment,  It  is  snffldent  to  say 
that  the  respondent's  right  to  a  recovery  In 
tbe  case  at  bar  does  not  d^>end  ap<»i  tbls  or 
any  other  section  of  tbe  Code,  but  rests  upon 
a  principle  of  equity  well  established  in  tbe 
decisions  of  tbe  courts  long  prior  to  the 
amendment  of  the  OMe. 

Judgment  affirmed. 

We  concur:  LBNNON,  P.  J.;  KBRBI- 
OAN,  J. 

On  BesubmlssLon. 

LENNON,  P.  J.  The  Judgment  is  afflrm- 
ed,  for  the  reasons  stated  in  an  opinion  filed 
March  2,  1917,  which  opinion  is  hereby 
adopted  as  the  opinion  of  the  court  following 
the  resubmission  of  the  cause,  and  said 
opinion  la  taweby  ordered  reflled  aa  of  tbls 
dat«b 


m  Cal.  App.  M7) 

¥am>  UBPART  HFO.  CO.  v.  WBUtT  ft 

AIjFORD  CO.    (av.  2019.) 

(District  Ot>iirt  of  Appeal,  Second  District,  Cali- 
fornia.   April  3,  1917.) 

1.  Salcs  ^»52<6)  —  Sgi.i.bb's  Acnoif  ns 
PaiCB— SumciENCT  of  Evidbncb. 

In  ft  seller's  acticHi  for  price,  evidence  that 
plaintiff's  alleged  ageat  notified  defendant  buy- 
er tbat  be  was  acting  as  such  agent,  and  that 
tbe  goods  were  billed  directly  from  the  plaintiff 
to  defendant,  does  not  euatain  a  Goding  tb^it 
defendant  purchased  from  the  agent  and  not 
from  plainnflL 

[Ed.  Note.— Tor  other  cases,  see  Sales,  Cent 
D^.  {  13a] 

2.  P8INOIPAL  AMD  Agent  *=al06(4)— ATTmoB- 

ITT  or  AOENT  TO  GOLI.BOT  PURCHASE  PRICE. 

An  agent  for  the  sale  of  personal  property 
witbont  possession  thereof  is  not  autburizwl  to 
collect  the  purchase  price,  altbongh  Civ.  Code, 
I  2325,  anthorizes  a  general  agent  intrusted 
with  posBcsoion  of  the  thing  sold  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  CenL  Dig.  »  301.  374.] 


3.  PBinciFAL  Ann  Aoiht  •s»18TC0— I^abii^ 

ITY  OF  TUIBD  FABTIKB-"O0LUCTXlia  POB* 

CUASE  PbICE. 

Where  defendant  buyer  notified  phdntUf 
seller  that  he  intended  to  pay  the  purchase 
price  to  plaiotifTs  alleged  agent,  and  no  objec- 
tion was  raised,  i^aiutiff  is  estopped  to  claim 
that  such  agent  was  unauthorised  to  receive 
payment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Asent,  Cent  Dig.  H  492,  4M.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McCormick.  Judge. 

Action  by  tbe  Fred  Medart  Manufacturing 
Company  against  the  Weary  &  Alford  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Bicksler,  Smith  ft  Parire,  of  Los  Angeles, 
for  appellant,  Ralph  F.  Twombly,  of  Los 
Angelea,  f or  jwspondent 

J  AM  ITS,  J.  Suit  was  brought  to  recover 
the  sum  of  ^11.64  alleged  to  be  due  and  ow- 
ing to  tbe  plaintiff  from  the  defendant  oa 
account  of  the  sale  of  certain  merchandise- 
Judgment  was  in  favor  of  defendant.  The 
appeal  ts  from  the  Judgment  and  ts  present- 
ed upon  the  judgment  roll  and  a  bill  of  »- 
ceptlons. 

Plaintiff  ftt  times  material  to  the  contro- 
versy was  engaged  in  the  city  of  St  Louis, 
Mo.,  in  manufacturing  steel  office  furniture 
of  certain  particular  varieties,  J.  M.  Bloom 
was  an  agent  of  the  plaintiff  In  the  city  of 
Los  Angeles.  In'  July,  1913,  be  quoted  to 
the  defendant  prices  on  certain  articles  of 
metal  furniture.  In  the  letter  containing  the 
quotations  be  stated: 

"The  lockers  are  made  by  tbe  Fred  Medart 
Mfg.  Co.  of  St  Louis,  tor  which  I  am  Oaiifomla 
agent" 

Tbe  aOer  made  by  Blo<»i  was  accepted  by 
the  defendant  and  tbe  articles  of  mendum- 
dlse  were  tbereaftw  delivered,  being  billed 
directly  from  tbe  plaintiff  mannfactoring 
company  to  tbe  defaidant  On  Decemb»-  24, 
1913.  the  plaintiff  wrote  to  tbe  defendant 
advising  tbe  latter  tbat  their  draft  drawn 
to  cover  a  portion  ot  the  purchase  price  of 
the  merchandise  bad  been  returned  with  tbe 
notification  from  tbfe  collecting  bank  that  tbe 
drawee  was  '^ying  their  local  agent"  The 
letter  also  contained  tbe  following: 

"TTp  to  this  writing,  we  have  not  rccdved  the 
remittance  through  our  local  agent  and  art  ts- 
day  taking  this  matttt  up  with  him." 

On  January  6th  tbe  plaintiff  wrote  to  de- 
fendant as  follows: 

"We  have  not  received  this  remittance,  and 
we  again  take  this  matter  up  with  you  and  ask 
that  you  kindly  advise  us  immediately  upon  re- 
ceipt of  this  letter  if  yon  bave  paid  any  money 
to  Mr.  J.  H.  Bloom.  P.  S.  It  you  bave  not 
paid  this  account  to  Mr.  Bloom,  kindly  mall  us 
check." 

On  Jannaiy  15tb  the  defendant  wrote  to 
the  plaintiff  acknowledging  receipt  of  the  let- 
ter of  January  6th,  and  stating  to  tbe  plain- 
tiff that  settlement  had  been  delayed,  but 
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that,  as  soon  as  Uie  goods  had  been  satis- 
factorily Installed,  "we  will  settle  In  full 
with  Mr.  Bloom."  It  appears  to  bo  agreed 
that  full  settlement  was  thereafter  made 
with  Bloom,  the  agent,  subsequent  to  which 
time  defendant  received  notification  from  the 
plaintiff  that  Bloom  was  not  authorized  to 
accept  the  payment  on  its  behalf.  This  suit 
was  prosecuted  on.  the  same  theory. 

[1]  The  trial  judge  by  his  findings  deter- 
mined that  the  merchandise  In  question  was 
purchased  from  Bloom,  and  not  from  the 
plaintiCF,  and  that  Bloom  had  been  fully 
paid  therefor.  In  view  of  the  fact,  as  shown 
by  the  evidence,  that  Bloom  in  his  first  let- 
ter to  the  defendant  gave  notice  that  he  was 
acting  as  agent  for  the  plaintiCT,  and  also  as 
the  merchandise  was  billed  directly  from  the 
plaintiff  to  the  defendant  and  correspond- 
ence was  had  showing  at  all  times  that  plain- 
tiff was  the  principal  of  Bloom,  It  must  prop- 
erly be  said  that  the  finding  referred  to  Is 
not  supported  by  the  evidence.  However 
that  may  be,  the  court  did  find  that  Bloom 
received  payment  In  full  for  the  merchan- 
dise. 

[21  This  brings  us  to  the  question  as  to 
whether,  assuming  that  an  agency  only  ex- 
isted between  plaintiff  and  Bloom,  Bloom 
possessed  authority  to  bind  the  plaintiff  by 
receipt  of  the  purchase  price  agreed  upon. 
The  rule  is  of  long  standing  that  an  agent 
for  the  sale  of  personal  property  merely,  not 
having  possession  thereof,  Is  not  thereby 
vested  with  authority  to  bind  bis  principal 
by  collection  of  the  purchase  price.  Our 
avU  Code,  §  2325,  provides: 

"A  general  sgent  to  sell,  who  Is  intrusted  by 
the  principal  with  the  possession  of  the  thing 
sold,  baa  nuthority  to  receive  the  price." 

[3]  Herein  the  authority  of  a  factor  hav- 
ing possession  of  goods  and  a  mere  sales 
agent  without  possession  differs.  But,  con- 
ceding that  Bloom  had  no  authority  under 
his  contract  of  agency  to  collect  the  proceeds 
on  the  sale  of  the  merchandise  furnished  by 
the  plaintiff,  we  think  that  under  the  facts 
here  shown  there  was  created  for  such  pur- 
pose an  agency  by  estoppel;  that  Is,  that  the 
failure  of  the  plaintiff  to  notify  the  defend- 
ant of  the  limitation  on  the  agent's  authori- 
ty closed  its  mouth  against  any  claim  deny- 
ing that  such  authority  existed.  The  plain- 
tiff was  first  advised  by  letter  and  by  the  re- 
turn of  their  draft  of  defendant's  intention 
to  pay  Bloom,  and  did  not  object  thereto, 
but  stated  to  the  defendant  that  they  were 
taking  the  matter  up  with  Bloom  in  order 
to  secure  the  remittance.  The  next  letter 
written  by  the  defendant  to  plaintiff  again 
advised  plaintiff  of  tlie  Intention  of  defend- 
ant to  settle  in  full  with  Bloom,  which  the 
defendant  so  did.  After  all  the  money  had 
been  paid,  for  the  first  time  the  defendant  Is 
advised  that  no  authority  existed  In  Bloom 
to  make  collections  on  behalf  of  the  plain- 
tiff.  We  are  well  satisfied  that  the  payment 


to  Bloom  under  sudi  circumstances  discharg- 
ed the  debt  to  the  plaintiff.  See  Mecbem  on 
Agency,  vol.  1  (2d  Ed.)  S  932  et  seq.  As  un- 
der the  facts  shown  and  by  reason  of  the 
conclusion  which  we  have  drawn  no  recovery 
could  be  had  by  the  plaintiff  against  the  de- 
fendant, the  question  of  the  correctness  of 
the  finding  of  the  court  that  there  was  no 
contractual  relation  between  the  plaintiff  and 
defendant  becomes  Immaterial. 
The  Judgment  is  affirmed. 

We  concur:    CONREY,  P.  J.;  SHAW,  J. 


(83  C*l.  App.  864) 
WARDEN  et  al.  v.  CHOATB.   (Qv.  1927.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   AprU  3,  1917.) 

1.  iNOTTScnorr  $=»252(6)— Boni»— Dauaoes. 

Where  defendanta  in.  a  suit  for  injunction 
made  no  motion  to  dissolve  the  temporary  re- 
Btraining  order,  but  only  resisted  the  order  to 
show  cause,  as  the  temporary  restraining  order 
fell  of  its  own  weight  at  the  time  limited  there- 
in, being  the  time  fixed  for  tlie  hearing  of  the 
order  to  show  cause,  in  an  action  on  the  under- 
taking given  for  damages  sustained  by  reaB<Hi 
of  such  restraining  order,  the  court  properly  de- 
termined that  no  attorney's  tM  were  incurred 
as  damages  by  reason  of  toe  restraining  ordur. 

2.  Injunction  «i=5252(4)~Boiir>— Damages. 

Where  assessment  certificates  acquired  on 
account  of  sale  of  property  for  delinquent  street 
assessments  were  sequestered  by  a  temporary 
restruiuing  order,  in  an  action  on  the  undertake 
lag  given  therein,  in  which  it  was  allied  that 
by  the  restraint  imposed  plaintiffs  had  been 
prevented  from  securing  a  deed  to  a  lot  af- 
fected by  one  of  the  certificates,  and  bad  been 
prevented  from  accepting  an  offer  made  for  suA 
lot,  it  was-  not  proper  to  allow  damages  there- 
for, where  there  was  no  allegation  in  the  com- 
plaint or  evidence  that  the  lot  was  worth  lesa 
after  the  restraining  order  had  become  of  no 
effect  than  it  was  at  any  time  during  the  pen- 
dency of  the  injunction. 

[l':d.  Note— For  other  cases,  see  Injunction, 
Cent.  Dig.  5§  089,  590,  692-S95.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  fihenlc,  Judge. 

Action  by  Julia  P.  Warden  and  another 
against  J.  B.  Choate.  From  a  judgment  for 
defendant  and  from  an  order  denying  a  mo- 
tion for  new  trial,  plaintiffs  appeal.  Affirmed. 

J.  Irving  McKcnna  and  Catherine  A.  Mc- 
Kenna,  both  of  Loa  Angeles,  for  appellants. 
Carlyle  Wynn,  of  Los  Angeles,  for  tespond- 
ent. 

JAME)S,  J.  Appeal  by  the  plaintiffs  from 
a  Judgment  denying  them  any  relief  in  this 
action,  and  also  from  an  order  denying  a 
motion  for  a  new  trial.  The  defendant  here, 
in  March,  1914,  brought  an  action  against 
these  plaintiffs  and  certain  officials  of  the 
city  of  Los  Angeles  In  which  Injunctive  re- 
lief was  asked  for.  A  temporary  restraining 
order  was  made  pending  the  hearing  of  an 
order  to  show  cause  which  was  set  for  the 
6th  day  of  April,  1914.  These  plaintiffs  ap- 
peared in  response  to  the  order  to  show 
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eanae  and  demurred  to  the  complaint  of  the 
plaintiff  (this  defendant),  and  made  a  further 
■bowing  by  affidavit  In  opposition  to  the  ap- 
plication for  InJunctUm  pendente  lite.  At 
the  time  fixed  as  the  return  day  on  the  order 
to  show  cause,  the  demurrer  was  considered 
by  the  court  and  sustained,  and  the  action 
there  fcoded-  This  action  was  prosecuted  for 
the  purpose  of  obtaining  damages  alleged  to 
have  been  sustained  by  reason  of  the  re- 
straint Imposed  under  the  temiporary  re- 
straining order.  The  nctlon,  however,  is 
upon  the  alleged  undertaking  of  the  defend- 
ant here,  who  was  plaintiff  in  the  injunc- 
tion suit,  by  which  the  plaintiff  in  that  suit 
gave  security  against  damages  on  account 
of  the  restraining  order.  The  security  was 
not  In  the  form  prescribed  by  the  Code,  to 
wit.  by  written  undertaking,  the  order  to 
show  cause  and  restraining  order  as  signed 
by  the  court  reciting  tbat  "plaintiff  having 
given  cash  bond  in  the  sum  of  $300  to  in- 
demnify defendants  against  damage  by  rea- 
son of  this  restraining  order,"  et  cetera. 
The  question  as  to  whether  the  acceptance 
of  money  in  lieu  of  such  undertaking  as 
Is  authorized  by  the  Code  to  be  given  upon 
Injunctions  {Code  Civ.  'Proc.  S  (529)  was  proper 
may  be  passed,  and  it  may  be  considered  that 
It  was  permissible  for  tbe  court  to  require 
Indemnity  In  that  form. 

|1]  1q  the  injunction  action  it  was  alleged 
tliat  the  plaintiffs  here  were  tbe  holders  of 
certain  property  assessment  certtScates  ac- 
quired on  account  of  sale  of  such  property 
for  delinquent  street -assessments  In  the  city 
of  Los  Angeles,  which  certificates  and  the 
redemption  proceeds  from  the  same  It  was 
sought  by  the  Injunction  suits  to  have  se- 
questered or  impounded  in  order  tbat  the 
plaintiff  in  that  suit,  be  being  a  Judgment 
creditor  of  tbe  defendant  O.  D.  Warden, 
might  cause  them  to  be  subjected  to  satisfac- 
tion of  his  debt.  Tbe  Wardens  In  this  action 
aUe^'d  that  they  had  incurred  damages  in 
the  sum  of  $300,  being  money  paid  as  counsel 
fees  for  the  purpose  of  securing  the  dissolu- 
tion of  tbe  temporary  restraining  order,  and 
farther  that  by  reason  of  the  restraint  im- 
posed they  bad  been  prevented  from  securing 
a  deed  to  a  certain  lot  affected  by  one  of  the 
assessment  certlflcates  and  had  been  prevent- 
ed from  accepting  an  offer  of  $500  made  to 
them  for  said  lot.  The  court  In  this  case 
determined  by  Its  findings  tbat  no  amount 
of  attorney's  fees  had  been  incurred  or  paid 
out  by  these  plaintiffs  for  the  puipose  of 
■Bearing  a  dissolution  of  the  temporary  re- 
atralning  order.  It  does  not  appear  from  the 
evidence  taken,  as  set  out  in  the  reporter's 
transcript,  that  the  plaintiffs  made  any  mo- 
tion to  dissolve  tbe  temporary  restraining 
order,  bat  that  the  whole  of  their  efforts 
were  directed  to  resisting  the  order  to  show 
cause.  At  the  time  fixed  as  tbe  return 
day  in  tbe  order  to  show  cause  they  ap- 


peared, and  their  demorrra-  at  tbat  time  to 
the  complaint  of  the  plaintiff  (this  defendant) 
was  sustained.  Tbe  temporary  restraining 
order  fell  of  its  own  weight  at  the  expiration 
of  the  time  limited  therein,  to  wit  at  the 
time  fixed  for  the  bearing  of  tbe  order  to 
show  cause.  In  such  a  case  the  court  prcqp- 
erly  determined  that  no  attorney's  fees  were 
incurred  as  damages  by  reason  of  the  tempo- 
rary restraining  order.  See  San  Diego  Water 
Co.  r.  Pacific  Coast  Steamship  Co.,  101  CaL 
216,  3S  Pac.  651;  Curtiss  t.  Bachman,  110 
Cal.  433,  42  Pac.  910,  02  Am.  St.  Rep.  111. 
It  is  contended  that  the  answer  of  the  de- 
fendant here  admitted  that  some  amount  of 
attorney's  fees  had  been  incurred  on  tbe  be- 
half alleged ;  but  taking  tbe  answer  alto- 
gether in  its  various  allegations,  we  find  tbat 
it  contains  an  allegation  denying  tbat  any 
damage  at  all  was  sustained  on  the  part 
of  the  plaintiffs  by  reason  of  the  temixffary 
restraining  order. 

[2]  Neither  was  it  proper  to  allow  damages 
on  account  of  tbe  serand  alleged  cause  there- 
for, to  wit,  by  reason  of  loss  alleged  to  have 
been  incurred  on  account  of  the  Inability  of 
the  plaintiffs  to  accept  an  offer  of  $500  for 
the  lot  as  before  mentioned.  There  is  no  al- 
legation contained  in  the  complaint,  and  ne- 
ther does  the  evidence  support  any  such  con- 
dition, tbat  the  lot  was  worth  any  less  after 
the  restraining  order  bad  become  of  no  ef- 
fect than  It  was  at  any  time  during  tbe  pend- 
eficy  of  tbe  restraint  Imposed  by  tbat  order. 
We  conclude  that  the  judgment  of  the  court 
was  proper,  and  Is  supported  by  the  record 
presented. 

The  Judgment  and  order  are  affirmed. 

We  concur:  COKRBY,  P.  J. ;  SHAW,  J. 


(33  Cal.  App.  867) 
PEOPLE  V.  CLAYTON.    (Cr.  388.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Apnl  3,  1917.) 

1.  Cbkuinal  Law  ^1063(4)— Appeal  iboh 

JUDOMEWT— QUESnoS  PBESBNTBD— InSUTTI- 

ciENCT  OF  Evidence. 
Upon  appeal  from  judgment  in  a  criminal 
case,  without  making  motion  for  new  trial,  an- 
nouncement having  been  made  itt  open  court 
OS  provided  by  Pen.  Code,  {  1239,  and  notice 
for  transcript  of  record  having  been  given  pur- 
suant to  section  1247,  assigameat  tbat  evidence 
was  insullicient  to  support  conviction  was 
reviewable,  and  evidence  may  be  considered  for 
any  of  the  purposes  of  the  appeal,  in  view  of 
Const,  art.  6,  §  4%.  providing  that  no  judgment 
Bhali  be  set  aside  "unless,  after  an  examination 
of  the  entire  cause,  including  the  evidence," 
the  court  shall  bo  of  opinion  that  a  miscarriage 
of  justice  has  occurred,  and  St.  1909,  pp.  1083 
to  1080.  altering  system  of  appeals,  do  not 
change  the  rule  formerly  existing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g|  2673,  2680.] 

2.  CniutNAL  Law  «!=>1  104(6)— Appeal— Ap- 

PUCAiaoM  FOB  TBANSCBIPT— SUPFICIBNCT. 
Notice  prescribed  by  Pen.  Code,  {  1247. 
asking  court  to  direct  reporter  to  transcribe 
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parts  at  record  neceasBry  for  otminal  appeal 
need  be  in  no  particular  form,  It  being  only  nec- 
easary  to  set  forth  in  general  terms  grounds 
of  appeal  and  points  relied  on  and  designating 
parncular  portions  of  record  necessary  to  be 
transcribed;  hence  fact  that  appellant 'states 
that  he  "thinks"  that  all  the  testimony  la  nec- 
essary does  not  invalidate  notice. 

[Ed.  Note.— For  other  cases,  see  Crinunal 
Law,  Cent  Dig.  f  2776.1 

Appeal  from  Superior  Court,  SaCTamento 
Coant?;  Malcolm  C  Glenn,  Judge. 

George  Clayton  was  convicted  ot  grand 
larceny,  and  upon  a  suggestion  of  diminution 
of  the  record,  on  appeal  from  judgment,  ap- 
plies for  further  transcription  and  certltlca- 
ticn  of  testimony  under  Pen.  Code,  |  1247c. 
Application  granted. 

Balpta  H.  Xiowta,  and  Grover  W.  Bedean, 
of  Sacramento,  for  aiipellant.  U.  S.  Webb, 
Atty.  Oen.,  and  J.  Chaa.  Jones,  Depots  Atty. 
Gen.,  finr  the  People. 

HABT,  J.  Upon  a  suggestion  of  dlmlnu- 
tlon  of  the  record,  tlie  defendant  has  applied 
to  this  court  for  a  further  transcriptloD  and 
CMtlflcatlon  of  the  testimony  taken  at  the 
trial.  Pen.  Code,  {  1247c.  The  application 
Is  supported  by  the  affidavit  of  the  defend- 
ant. The  Attorney  General  opposes  the  ap- 
plication for  reasons  to  be  hereinafter  stated. 

[1]  The  defendant  was,  on  the  21st  day  of 
November,  1S16,  found  guilty  by  a  Jury,  In 
the  superior  court  of  Sacramento  coun^,  of 
the  crime  of  grand  larceny.  On  the  24th  day 
of  said  mcmth  the  court  pronounced  Its  judg- 
ment of  sentence  upon  the  defendant,  adjudg- 
ing and  decreeing  that  he  be  imprlaoned  In 
the  state  penitentiary  at  £\)ls<»n  tor  the  term 
of  ten  years.  Thereupon  G.  VV.  Bedean,  coun- 
sel for  the  defendant,  announced  In  open 
court: 

"That  the  defendant  appealed    *    *    *  to 

the  District  Court  of  Appeal  in  and  for  tho 
Third  Appellate  District  from  the  final  Judg- 
ment of  conviction,  made,  rendered,  and  enter- 
ed herein  this  day  and  from  the  whole  thereof." 

On  the  29th  day  of  November,  1016,  coun- 
sel for  the  defendant  Sled  with  the  clerli  of 
the  court  a  written  document  purporting  to 
be  the  notice  prescribed  by  section  1247  of 
the  Peaal  Code,  upon  which,  vrhen  legally 
sufflcieut  In  all  respects,  a  trial  court  is  au- 
thorized and  required  to  order  the  [Sono- 
graphic reporter  who  re[>orted  the  case  to 
transcribe  such  portions  of  the  notes  as  In 
its  opinion  may  be  necessary  fairly  and  fully 
to  present  the  points  relied  upon  by  the  ap- 
pellant. Said  notice  set  forth  a  numt>er  of 
the  grounds,  including  that  of  the  insufficien- 
cy of  the  evidence  to  su^wrt  the  verdict, 
wliich  are  enumerated  in  section  1181  of  the 
P«ial  Code  as  the  grounds  upon  which  an 
application  for  a  new  trial  may  be  made  and 
granted.  In  addition  to  the  grounds  mentlon- 
ed«  the  notice  also  contained  the  following 
statement  of  the  points  upon  which  the  de- 
fendant intended  to  rely: 

"(1)  Inadmissible  and  prejudidal  statements 
iDsda  by  witnesses  for  the  iirosecution,  irrele-I 
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vant  to  the  issue,  which  served  to  person  the 
minds  of  the  Jury  ag&inst  defmdant  and  pre- 
vent him  from  having  a  fair  and  impartial  trial: 
(2)  that  the  chief  deputy  district  attorney,  dur- 
ing the  course  of  the  trial,  and  during  Ihe  course 
of  his  closing  argument  to  the  Jury  therein,  was 
guilty  of  misconduct  prejudicial  to  the  defend- 
ant and  which  was  intended  to  and  did  prevent 
this  defendant  from  baring  a  fair  and  impartial 
trial." 

The  notice  then  omcludeB  yrittx  the  prayer 
or  request  that  the  court  direct  the  phono- 
graphic r^rter  who  r^rted  the  case— 
"to  transcribe  all  evidence  and  proceodings 
and  all  objections  and  exceptitms  made  during 
the  trial,  and  all  rulings  made  thereon  adverse 
to  defendant,  and  exceptions  made  thereto,  and 
an  remarks  of  the  judge  or  district  attorney, 
made  during  the  course  of  the  trial  and  during 
argument  in  the  nreseaes  of  the  Jury,  to  wU<£ 
denndant  (^ectad  and  excepted.**^ 

The  notice  proceeds: 

"Defendant,  In  his  opinion,  thinlis  it  neces- 
sary in  order  to  fairly  present  ail  his  points 
on  appeal,  that  the  phonographic  notes  of  the 
testimony  of  all  witnesses,  all  proceedings,  ml- 
inra.  and  exceptions  ,had  and  taken  at  said 
trial,  and  the  closing  argument  of  the  dil^ 
deputy  district  attorney  be  transcribed." 

Aa  modi  of  section  1247  of  the  Penal  Code 
as  is  rtferaot  to  the  inqulr;^  presented  bene 

reads: 

"Upon  an  ap[>eal  being  taken  from  any  jnds- 
ment  or  order  of  the  superior  court,  to  the  su- 
premo court  or  to  a  district  court  of  appeal, 
in  any  criminal  actloa  or  proceeding  where 
such  appeal  is  allowed  by  law,  the  d^endant, 
or  the  district  attorney  wnen  the  people  appeaL 
must,  within  five  days,  file  with  the  clerk  and 
present  an  application  to  the  trial  court,  stat- 
ing in  general  terms  the  grounds  of  the  appeal 
and  the  points  upon  wbidi  the  appellant  relies, 
and  designate  what  portions  of  the  phonographic 
reporters  notes  it  will  be  necessary  to  have 
transcribed  to  fairly  present  the  points  relied 
upon.  If  such  application  is  not  filed  withliL 
said  time,  the  appeal  is  wholly  ineffectual  and 
shall  be  deemed  dismissed  and  the  judgment 
or  order  may  be  enforced  aa  if  no  appeal  had 
been  taken.  Hie  court  shall,  within  two  days 
after  the  filing  of  such  spplication,  make  an 
order  directing  the  phonographic  reporter  who 
reported  the  case  to  transcribe  such  portion  of 
his  notes  as  in  the  opinion  of  the  court  may  be 
necessary  to  fairly  and  fully  present  the  points 
relied  upon  by  the  appellant" 

Tbe  podUon  of  the  Attorney  General  Ib 
oiq>osltion  to  the  allowance  of  the  application 
herein  asked  for  is:  <1)  That  the  paper  or 
writing  purporting  to  be  the  notice  required 
by  the  above  section  for  the  transcrlptifm  of 
all  the  testimony  Is  legally  insufficient,  that 
Is  to  say,  that  it  does  not  comply  with  the 
requirements  of  said  sectitm;  (2)  that  the 
point  that  the  evidence  Is  Insufficient  to  sup- 
port the  verdict  cannot  be  reviewed  upon  mn 
appeal  from  tbe  judgment,  but  only  upon  an 
appeal  from  an  order  denying  a  new  trial, 
and  that,  as  the  defendant  made  no  motion 
for  a  new  trial,  and  so  elected  to  rely  for  a 
review  of  his  case  solely  on  an  appeal  from 
the  judgment,  there  la  no  necessll^,  so  far 
as  the  question  of  the  Insufficiency  of  the  evi- 
dence to  uphold  the  verdict  is  concerned,  f<Mr 
a  transcription  and  certification  to  tbU  court 
of  all  the  teatlmony  and  iHroceedlnga  ot  the 
ItrlaU 


Digitized  by 


Ca)  PEOPLE  T. 

We  win  first  consider  the  point  last  above 
lealBd. 

Prior  to  the  adoptloa  of  the  preseut  method 
ot  taUng  aiveals  In  criminal  cases,  it  was 
nanldte,  in  order  to  take  snch  an  ftppeal.  to 
file  wltb  the  detft  of  the  court  In  which  the 
actkn  was  tried  a  notice  statins  the  appeal 
from  the  indgment  or  order  or  tttm  both, 
and  aerrlBS  a  copy  thweof  on  the  adverse 
party.  See  Pen.  CX)de  (Ed.  1906)  f  1240.  Such 
aiVKalf  it  not  from  the  Judgment  only,  upon 
the  Judgment  roll  alone,  was  required  to  be 
aqiported  by  a  bUl  of  exertions.  See  Pen. 
Code  (Ed.  1906)  f  1170:  Section  1171  of  said 
Code,  as  it  then  read,  spedfled  the  pcdnts  to 
the  decision  of  whtdi  exceptions  might  be 
taken  by  the  defendant  Under  the  then 
system  of  appellate  procedure  In  criminal 
eases,  as  we  shall  presently  see,  the  defend- 
ant could,  upon  an  appeal  from  the  judgment, 
rely  on  any  of  the  exceptions  specified  in  sec- 
tion 1170  of  the  Penal  Code,  It  being  neces- 
sary, of  course,  for  him  to  have  preserved  and 
presented  his  exceptions  in  the  manner  pre- 
scribed by  section  1171  of  said  Code,  as  It 
then  read. 

The  Legislature  of  1900,  however,  intro- 
duced radical  changes  In  the  system.  Sec- 
aons  1170.  1171,  1172,  1173,  1174.  1175,  and 
1177.  all  relating  to  certain  exceptions  which 
nd^t  be  taken  to  rulings  upon  certain  mat- 
ters and  to  bills  of  exceptions  and  the  man- 
ner of  their  preparation  and  settlement,  were 
la  the  year  mentioned  repealed  (Stats.  1909, 
Hk  1063  to  1066),  and  a  number  of  new  sec- 
tioos,  prescribing  a  different  method  of  tak- 
ing appeals  and  preparing  the  record  thereon, 
Wire  substituted  In  lieu  of  the  former  system. 
By  the  change  so  effected  the  defendant  may 
DOW  take  an  appeal  from  the  Judgment  by 
announcing  personally  or  through  Ills  attor- 
ney in  c^n  court,  at  the  time  the  Judgment 
is  rendered,  that  he  appeals  from  the  same; 
and  from  any  appealable  order  after  Judg- 
moit  by  aDnounciug  in  open  court  at  the  time 
the  same  is  made  that  he  appeals  from  the 
same.  Pen.  Code,  {  1239.  Thereupon  the 
clerk  must  Immediately  enter  In  the  minutes 
«rf  the  court  the  announcement  of  the  appeal. 
The  record  on  aM>eal  mast  then  be  prepared, 
la  pursuance  of  the  notice  required  to  be  glr- 
en,  in  sccordance  with  the  provlslous  of  sec- 
tloo  1247.  supra,  and  the  judge  must  then 
certify  the  same  as  required  by  section  1247a 
at  said  Code. 

Under  the  former  system  there  was  no  ex- 
IHress  provision  of  the  Penal  Code  specifying 
the  points  which  might  be  reviewed  In  crim- 
inal cases  on  an  appeal  from  the  Judgment. 
Section  1181  then,  as  the  same  section  does 
DOW,  specified  certain  grounds  upon  which  a 
new  trial  might  be  asked  for  and  granted. 

In  the  case  of  the  Peo[de  ex  rel.  Smith  t. 
Keyser,  53  Gal.  183,  the  relator,  having  been 
cmvicted  of  a  felony  and  duly  noticed  an  ap- 
peal from  the  Judgment  and  the  order  deny- 
ing him  a  new  trial,  presented  a  bill  of  ex- 
oqitioas  to  the  trial  Judge,  who  refused  to 
wtiOm  the  same  for  the  reason  that  It  was  not 
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presented  within  time.  Hie  defendant  ap> 
plied  to  the  Supreme  Oonrt  tor  a  writ  ot 
mandate  to  compel  the  trial  Judge  to  settle 

the  bill.   The  court  said: 

"Wo  are  of  the  opinion  that  the  bill  of  ex- 
ceptions ought  to  nave  been  settled  by  tbt 
judge.  The  defendant  may  appeal  from  the 
judgment,  without  having  made  a  motion  for 
a  new  trial;  and  on  the  appeal  he  may  rely  up- 
on any  of  the  grounds  of  exception  mentioned 
in  Mction  1170  of  the  Penal  Code,  and  in  audi 
case  he  muat  have  a  bill  of  exceptions,  settled 
as  provided  in  section  1171." 

The  conclusion  thus  announced  was  reaf- 
firmed by  the  Supreme  Court  In  Walker  v. 
Superior  CVjurt,  135  CaL  369,  67  Pac.  336,  and 
People  v.  Walker,  142  Cal.  90,  93,  75  Pac. 
658. 

We  can  discern  no  Just  ground  for  holding, 
from  any  change  made  by  the  Legislature  of 
1909,  or  by  any  subsequent  Legislature  in 
the  procedure  relative  to  aK>eals  In  criminal 
cases  and  the  preparation  of  the  records 
thereon,  that  there  is  now,  under  the  existing 
system,  any  less  reason  for  the  application  of 
the  rule  laid  down  In  People  v.  Keyser,  supra, 
than  there  was  prior  to  the  reform  In  tht; 
procedure  referred  to.  It  Is  true  that  the 
ground  that  the  evidence  is  insullident  to 
sustain  the  verdict  was  not  referred  to  by 
section  1170,  as  It  then  existed,  but  said  sec- 
tion did  specify,  among  others,  including  that 
of  exceptions  to  rulings  on  questions  involv- 
ing the  admissibility  of  evidence,  a  number  of 
grounds  or  exceptions  which  were  then  and 
are  now  reviewable  on  an  appeal  from  the 
order,  and  nowhere  In  the  Penal  Code  was 
there  a  provision  expressly  authfflizing  such 
review  of  those  exceptions.  Aa  before  de- 
clared, there  is  not  now.  and,  ao  far  as  we 
are  otherwise  advised,  there  never  has  been, 
any  express  provision  in  the  Penal  Code  spe- 
dflcally  enumerating  and  so  restrictlng«tbe 
number  or  nature  of  the  points  whldi  may  be 
reviewed  on  appeal  from  the  Judgment  Up- 
on principle,  it  seems  to  na,  -there  la  every 
reason  why  the  assignment  that  the  verdict  la 
not  sui^wTted  by  the  proofs  should  be  re- 
viewaUe  on  such  an  appeaL  If,  without  ex- 
press authority  therefor^  it  may  with  reason 
be  held  proper,  as  the  Kt^aer  Case  holds,  that 
exceptions  to  rulings  upon  evidence  may  be 
reviewed  oa  an  appeal  from  the  Judgment, 
then  a  fortiori  It  Is  proper  so  to  review  the 
question  whetiier  the  evidence  la  of  anffldent 
strength  to  support  the  verdict;  for  the  ap- 
peal from  the  Judgment  involves  a  direct  at- 
tain tbere<m,  while  a  motion  ftn-  s  new  trial 
Is  a  mere  collateral  assault  npon  the  Judg- 
ment. Quite  con^stentiy,  therefore,  and  In- 
deed most  naturally,  the  question  whether  the 
verdict  la  sufficiently  supported  would  arise 
on  an  appeal  from  the  Judgment,  to  nnlltfy 
yrhicb  or  the  verdict  Itself  ts  always  the  very 
object  of  an  attadc  thereon,  even  where  sudi 
attack  la  collaterally  made,  as  on  a  motion 
for  a  new  trlaL 

The  Attorney  General  declares,  however, 
tiiat: 

"Wherever  an  appeal  from  a  Judcment  only 
haa  been  taken,  the  wly  p^^era  whidi  go  19 
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to  dio  amienate  etrart  an  prescribed  secti«i 
1246  of  the  Penal  Code." 

That  section  proTldea  for  ttae  transmission 
by  tbe  clerk  of  the  trial  court  to  the  appel- 
late court,  upon  an  anieal  being  tak&i  there- 
to, of  the  papers  and  proceedings  whldi,  pn^ 
eriy  speaking,  constitute  the  Judgment  roll  in 
a  criminal  case,  and  they  must  be  bo  trans- 
mitted whether  the  appeal  Is  from  the  Judg- 
ment  or  from  the  order  denying  a  new  trial 
or  from  both.  Q^ey  now  constitute  the 
clerk's  record,  and  are  so  designated,  and 
were  fin-merly  included  in  the  bill  of  ex- 
ceptions as  a  necessary  part  of  the  record 
on  appeal.  As  a  matter  of  course  it  is  in- 
dispensably necessary  that  the  record,  what- 
ever Its  prescribed  form,  should  show  that  a 
Judgment  against  the  appellant  had  been  ren- 
dered, whether  the  a^ieal  be  frwn  the  Judg- 
ment or  the  order  or  both;  otherwise  there 
would  be  nothing  In  the  record  to  show  that 
the  court  below  had  done  anything  which 
would  occasion  an  appeal. 

O^ie  cases  of  Turner  t.  Bauer,  28  CfO.  App. 
812,  152  Pac.  308,  and  Man  kins  v.  Forward 
M.  Syn.,  28  Cat  App.  285,  152  Pac.  313,  cited 
by  the  Attorney  General,  are  wholly  Inappli- 
cable to  any  question  presented  here.  In 
those  cases  Lt  is  mer^y  held,  as  obviously 
no  other  conclusion  could  be  announced, 
that  where  the  appeal  la  from  the  Judgment 
on  the  Judgmrat  roll  alone,  the  only  recourse 
tor  the  ascertainment  of  the  facts  Is  to  the 
findings,  and  that  in  such  case  it  will  be  pre- 
sumed that  ttae  evidence  Justified  the  find* 
lugs. 

But  there  is  still  another  consideration 
whicdi,  it  seems  to  us,  makes  it  not  only 
proper,  but  quite  necessary,  In  almost  all  cas- 
es, that  the  record  on  appeal  should  contain 
alltthe  material  and  Important  t^tlmony  re- 
ceived at  the  trial,  and  this  arises  from  the 
provisions  of  section  4%  of  article  6  of  the 
Constitution.  •That  section,  as  Is  now  pretty 
generally  understood,  provides  that  no  Judg- 
ment shall  be  set  aside,  or  new  trial  granted 
tn  any  case,  on  the  ground  of  errors  In  In- 
structing the  Jucy  or  in  the  rulings  of  tbe 
court  cm  the  evidence  or  in  tbe  matters  of 
pleading  or  procedure,  unless,  after  an  exam- 
ination of  the  entire  cause.  Including  the 
evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  Justice.  Thus  the  appeal 
courts,  as  should  be  so,  are  expressly  en- 
Joined  fmn  reversing  causes  for  errco*  occui^ 
ring  in  Oie  trial  of  the  case,  however  obvious 
and  glaring,  unless  the  evidence  Is  of  such  a 
diaractw  as  clearly  to  disclose  that  an  af- 
firmance would  result  La  a  miscarriage  of 
Justice.  The  importance,  therefore,  of  pre- 
sentlng  to  the  court  to  whldi  the  appeal  has 
been  taken  all  the  testimony  npcm  the  vital 
points  in  the  case  is,  if  for  no  other  reason 
than  for  that  purpose,  plainly  apparent  and 


readily  to  be  apprehended.  A  reviewing 
court  would  hardly  be  In  a  position  to  deter- 
mine whether  a  miscarriage  of  Justice  would 
follow  the  affirmance  of  a  case  In  which  tbe 
trial  court  had  made  egregious  error  In  Its 
rulings  or  instructions  unless  the  evidence  in 
full  was  befOTe  It,  thus  mabling  it  to  deter* 
mine,  after  a  review  thereof,  whether  tbe 
evidence  appeared  to  be  so  conclusive  of  tbe 
defcmdant's  guilt  as'  to  Justify  It  in  reaching 
tbe  conclusion  that  an  affirmance  of  the  re- 
sult arrived  at  by  the  Jury  would  not  pro- 
duce a  miscarriage  of  Justice^  But,  as  de- 
clared above,  we  think  the  testimony  when 
brought  up  on  an  appeal  from  the  Judgment 
may  be  considered  for  any  ot  the  purpmes  ot 
the  appeal. 

[2]  2.  The  notice  filed  by  the  def aidant  for 
the  transcription  of  all  the  material  testi- 
mony was  in  Ume  and  legally  suffident.  No 
particular  form  of  notice  is  required.  All 
that  Is  necessary  is  that  the  defendant  shall, 
within  the  time  prescribed,  file  a  notice  ecu- 
tabling  a  statement  setting  forth  In  general 
terms  tbe  grounds  of  the  appeal  and  tbe 
points  upon  which  be  relies,  and  designating 
therein  the  particular  portions  of  the  report- 
er's notes  it  will  be  necessary  to  have  tran- 
scribed to  fairly  and  fully  present  the  polota 
relied  upon.  Tbia  be  baa  done,  by  de^lgna^ 
Ing  all  tbe  testimony  taken  at  the  trial. 
Tbe  fact  that  he  stated  in  the  notice  that  he 
"thinks"  or  is  of  the  "opinion**  that  all  the 
testimony  Is  necessary  to  the  tall  and  -fair 
presmtatlon  of  the  points  upra  whi<di  he  le* 
lies  does  not  detract  from  tbe  force  or  Impair 
tbe  efficacy  of  the  notice  for  the  purpose  for 
which  such  a  notice  Is  required  to  be  filed. 
In  fact.  It  seems  to  us  that  the  "designation"* 
in  any  sudi  case  can  he  the  result  only  of 
tbe  opinion  or  belief  or  thou^t  of  the  de- 
fendant that  the  testimony  designated  is  nec- 
essary for  tbe  purposes  of  bis  appeal. 

It  follows  from  the  foregoing  views  that 
tbe  application  for  further  transcription  of 
tbe  testimony  In  this  case  must  be  granted. 
It  is  accordingly  ordered  that  tbe  pfaoat^ 
graphic  reporter  who  r^orted  the  case  shall, 
within  15  days  from  the  date  of  the  filing  of 
this  oplnicm  transcribe  all  such  portions  of 
tbe  testimony  taken  and  received  at  tbe  trial 
of  this  case  as  have  not  already  been  tran- 
scribed and  incorporated  tn  the  record  now 
on  file  her^n  in  this  court,  together  wltb 
such  portions  of  tbe  address  to  tbe  Jury  by 
the  chief  deputy  district  attorney  as  may  be 
claimed  to  have  been  legally  unwarranted 
and  prejudicial  to  this  defendant's  substan- 
tial rights  and  as  are  not  Incorporated  In  tbe 
transoipt  now  on  file  herein  In  this  court, 
and  to  which  remarks  tbe  said  defendant 
duly  excepted. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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(B  (M.  App.  194)  ^„ 
rL4TNA!:ER  t.  SUPEBIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  SAORA- 
UENTO  -COUNTY  et  al.  (Civ.  IGOO.) 
(Diitrict  Court  of  Appeal.  Third  District,  Cal- 
ifornia.   April  0.  191T.    Rehearing  I)e- 
ol«d  b7  Supreme  Court  Joue  4, 1917.) 
CoNTEurr  «=>68— Counties  ^»197— Appeal 
—Costs. 

Code  Civ.  Proe.  {  1027,  allowing  costs  to 
the  prevailiDg  party  on  appeal,  and  section 
1032,  allowing  similar  costs  where  an  inferior 
court's  decision  is  reviewed  in  a  special  pro- 
ceediDg,  do  not  authorize  taxing  costs  against 
a  judge  vbose  jiHlgment  of  contempt  is  set 
•i^,  nor  authorize  collection  of  such  costs  from 
the  rwunty.  especially  where  np  claim  tlierefor 
W89  presental  to  the  county  board  of  supei^ 
Tivrs  as  required  by  PoL  Code.  H  4075  and 
4078. 

(Ed.  Note.— For  other  cases,  see  Contempt, 
Crat.  nix.  H  238-241;  CouuUes,  Cent.  Dig.  $§ 

aoo-sn.T 

Petition  by  R.  Platnauer  against  the  Su- 
perior Conrt  of  County  of  Sacramento  and 
Charles  O.  Buslck,  Judge  thereof.  On  motion 
to  disallow  costs  and  to  strike  out  Motion 
to  atrlke  out  granted. 

A.  M.  Seymour,  J.  S.  Daly,  and  R.  Plat- 
natier,  all  of  Sacramento,  for  petitioner. 
Heieditb.  Landls  &  Chester,  of  Sacramento, 
fbr  reqiondents. 

BURNETT,  J.  A  Judgment  was  rendered 
by  said  superior  court  finding  petitioner 
guilty  <a  contempt,  and,  upon  petition  to 
this  court,  said  Judgment  was  set  aside  upon 
the  ground  that  the  conduct  of  petitioner  was 
not  sucb  as  to  Justify  said  finding.  163  Pac. 
237.  Petltlcmer  thereupon  filed  in  this  court 
a  'manorandum  of  liis  costs  bicurred  in  the 
above-entitled,  proceeding,  which  respondent 
bas  moved  the  court  to  strllce  out  "upcm  the 
ground  that  the  dedsion  and  Judgment  of 
the  court  in  said  matter  did  not  award  costs 
to  the  petitioner,  and  upon  the  further  ground 
that  costs  are  not  recoverable  by  petitioner 
In  any  event  in  said  matter  and  are  not  au- 
thorized or  allowed  law." 

Petitioner  claims  that  he  is  entitled  to  his 
ousts  b7  virtue  of  sections  1027  and  1032 
4tf  the  Code  of  dvU  Procedure.  The  former 

IVOvldeB: 

**The  pTVvailing  party  on  appeal  shall  be  en- 
titled to  his  costs  excepting  when  judgment  is 
modiflpd.  and  In  that  event  the  matt»  of  costs, 
is  within  tbe  discretion  of  the  appellate  court," 
etc. 

Section  1032  is: 

"When  the  dedsion  of  a  court  of  inferior  ju- 
risdiction in  a  special  proceodtng  is  brought  be- 
fore a  court  of  higher  jurisdiction  for  a  review, 
in  any  other  way  than  by  appeal,  the  same  costs 
must  be  allowed  as  in  cases  on  appeal,  and  may 
be  collected  by  execution,  ae  in  sucb  manner  as 
tbe  ennrt  may  direct,  according  to  the  nature  of 
the  case." 

But  this  Is  not  the  ordinar?  action  to 
which  said  seodons  of  the  code  apply.  It 
wu  directed  against  a  court  of  record  for 
tbe  purpose  of  reviewing  a  Judicial  deter- 


mination of  that  tribunal. '  In  such  cases  ttie 
court  Is  not  liable  for  damages  or  for  costs. 
The  rule  Is  stated  In  23  Cyc.  567.  as  follows : 
,  "As  a  general  rule  no  person  is  liubie  civilly  for 
what  he  may  do  as  a  judge  while  actinj;  within 
the  limits  of  his  jarisdiction.  nor  is  he  liable  for 
neelect  or  refusal  to  act.  The  rule  is  especially 
true  where  the  judce  is  one  having  general  juris- 
diction, and  in  such  cases  there  is  no  liability 
even  though  he  «tceeds  his  authority.  The  over- 
n  helming  waght  of  authority  is  to  tbe  effect 
that,  where  a  judge  has  full  jurisdiction  of  the 
subjoct-rantter  and  of  the  parties,  whether  his 
jurisdiction  be  ft  general  or  limited  one,  he  is 
not  liable  civilly  when  he  acts  erroneously,  il- 
legally, or  irrt^ularly,  and  be  is  not  chargeable 
with  C08t6  resulting  from  bis  erroneous  rulings, 
ur  the  cost  of  a  proceeding  to  prohibit  erroneous 
action  on  his  part." 

It  has  even  been  held  that  he  Is  not  liable 
when  he  acts  from  malicious  or  corrupt  mo- 
tives. 23C^c.669.  Here,  it  may  be  said,  there 
is  no  coDtentioD  nor  evid«ice  that  the  court 
acted  from  anything  but  proper  motives.  Nor 
is  there  any  doubt  that  it  had  jurisdiction 
of  petitioner  and  of  the  subject-matter.  It, 
however,  acted  erroneously  in  finding  from 
the  facts  that  a  contempt  bad  been  commit- 
ted. It  Is  true  that  its  Judgment  was  an- 
nulled on  certiorari  for  excess  of  Jurisdiction, 
but,  after  all,  It  presented  a  case,  in  the 
opinion  at  this  court,  of  reaching  a  wrong 
conclusion  from  the  premises  Involved  there- 
in. However,  petitioner  admits  that  no  cost 
can  be  allowed  against  the  judge  or  tbe 
court,  but  he  cmtends: 

"That  inasmuch  as  the  statute  Is  mandatory, 
and  that  he  must  be  allowed  his  costs,  and,  see- 
ing that  they  have  been  incurred  in  connection 
with  the  maintenance  of  the  superior  court  of 
Sacramento  county,  tbe  same  should  be  paid  by 
the  county,  and  tiiat  respondent  should  Iw  di- 
rected to  draw  an  order  on  the  treasurer  of 
Sacramento  county  for  tbe  amount." 

In  sui^rt  of  this  view  be  dtes  State  v. 
Whltalter.  45  La.  Ann.  1299,  14  South.  66; 
Havlland  v.  White,  7  How.  Pr.  (N.  T.)  164; 
and  People  v.  Flake,  14  How.  Pr.  (N.  T.)  627. 

The  first  of  these  Involved  the  violation 
of  an  ordinance  of  the  city  of  New  Orleans. 
The  Judge  of  tbe  recorder's  court  refused  to 
allow  "a  suspension  appeal,"  and  it  was  tield 
that  his  course  was  totally  unwarranted.  As 
to  tbe  costs  tt  was  said  by  the  Supreme 
Court: 

"Although  tbe  action  of  the  city  Judge  In  the 

matter  was  unjustifiable,  reasons  of  public  policy 
protect  him  from  being  made  to  pay  the  costs. 
Thev  must  bb  borne  by  the  city  of  New  Or- 
leans." 

The  point  involved  In  7  How.  Pr.  (N.  Y.) 
154,  was  whether  the  provision  of  the  statute 
as  to  costs  applied  to  certiorari  proceedings. 
After  "a  good  deal  of  consideration  and  con- 
siderable hesitation,"  the  court  reached  the 
conclusion  that  It  was  a  case  for  costs,  but 
It  is  to  be  observed  that  there  were  ad- 
versary parties  In  the  litigation,  and  tbe 
costs  were  awarded  against  the  Icralng  party. 

The  Flake  Case,  supra,  was  similar  to 
State  V.  Whltaker,  supra.   It  was  held  thatthe 
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referees  or  conunlsdoners  of  blgbway  acted 
as  Judges  Mild  constituted  a  court  of  inferior 
Jurisdiction  within  the  meaning  of  the  Code 
of  New  York.  In  ^leaking  of  the  action  of 
said  commissioners  In  the  matter  It  was  said : 
"Their  error  is  an  error  of  judgment,  nt  least 
in  the  view  of  this  court,  and  no  obliquirj'  of 
motiTe  is  to  be  imputed  to  them.  The;  should 
not,  therefore,  t>e  charged  with  the  co8t«  of  the 
appeal.'* 

It  was  further  held  that  the  appellants 
should  not  be  charged  with  the  costs,  and -the 
floal  conclusion  of  the  court  was  announced 
in  these  words: 

"On  the  whole,  I  think  the  proper  direction, 
under  all  the  circumstancea  of  the  case,  is  that 
the  costs  of  the  relator  in  this  court,  as  of  an 
action  at  issue,  or  an  imue  of  law.  be  swardoil 
against  and  collocted  of  the  town  of  Westfield, 
and  that  the  amount  thereof  be  collertcd  by  a 
tax,  as  a  part  of  the  town  charges  of  that  town, 
in  the  next  levy  <^  taxes." 

Tbus  tt  appears  that  two  of  these  cases 
seem  to  afford  some  countenance  to  the  con- 
trition of  petitioner  herein,  but  we  can  find 
no  law  in  this  state  that  anthorizes  us  to 
mafee  the  order  which  petitions-  seeks. 

Hie  county  its^  was  not  a  party  to  the 
action.  Besides,  the  snperlor  court  is  an 
agency  of  the  state  rather  then  of  the  county. 
It  la  the  superior  court  of  the  state  ot  Cali- 
fornia In  and  for  the  county  of  Sacramento. 
A^ln,  it  Is  difficult  to  understand  how  said 
costs  were  incurred  'In  connection  with  the 
maintenance  of  the  superior  court"  But  if 
we  assume  that  p^Itloner  has  a  claim 
against  the  county  for  his  outlay,  he  mnst  in 
the  flr^  instance  present  it  to  the  board  of  sn- 
perrisors  for  allowance.  If  they  reject  it,  be 
can  then  maintain  the  proper  actlmi  for  Its 
recovery.  Sections  4075  and  4078,  Pol.  Code. 

As  we  are  satisfied  that  no  allowance  of 
costs  should  be  awarded  in  tliis  proceeding, 
the  motion  to  strike  out  Is  granted. 

We  concur:  GHIPBIAN,  P.  3.;  HART,  J. 


VKi.  npp-  aait     

SWEENEY  r.  BOABD  OV  TBUSTEES  OF 
AUBURN  SCHOOI^  DIST.  OF  CITY  OF 
AUBURN,  PLACER  COUNTY.   (Civ.  1652.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  March  27,  1917.) 

1.  Mechanics'  Likns  «=s113{2)  — Buitnwo 
OoNTEACTS— Rights  of  Matebialmkn. 

Under  Code  Civ.  Proc.  S  1184,  oroviding 
that  upon  notice  of  materialmen,  etc.,  tne  owner 
of  property  not  subject  to  mechanics'  liens 
shall  withhold  from  the  contractor  sufficient 
money  to  cover  such  daims,  a  school  district 
may  withhold  from  a  contractor's  executrix  suf- 
ficient mooey  to  cover  claims  filed  b;  material- 
men previous  to  the  executrix's  demand  for 
payment. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  S  14^] 

2.  Mechanics'  Liens  ®=>228  —  Building 
Contracts— Rights  of  Materialmen. 

The  right  of  a  contractor's  materialmen  un- 
•  der  Code  Civ.  Proc  |  1183.  to  sue  on  a  bond 
insaring'  construction  of  a  school  building,  etc., 
•loes  not  exclude  their  right  to  share  in  mohey 


withheld  from  contractor  by  the  schotd  district 
pursuant  to  section  1184. 

[Kd.  NoteL— For  other  cas^  see  Mechanics' 
Liens.  Cent.  IMg.  i  411.] 

Petition  for  writ  of  mandate  by  Mary 

Sweeney,  executrix  under  last  will  of  George 
S.  Hayes,  against  the  Board  of  Trustees  of 
Auburn  School  District  of  the  City  of  Au- 
burn, Placer  County.   Writ  denied. 

P.  H.  Johnson  and  W.  H.  Asbby.  botH  of 
Sacramento,  for  petitioner.  Meredith,  Land- 
Is  &  Chester  and  Chas.  A.  Swisler.  aU  of 
Sacramento,  for  respondent  ' 

CHIPMAN,  P.  3.  Mandate.  It  ara)ears 
from  the  petition  that  on  Mardi  29, 1015,  de- 
fendant entered  into  a  written  contract  with 
plaintiff's  testate  by  which  he  agreed  to  fur- 
nish the  materials  and  erect  for  defendant  a 
school  building  for  the  agreed  price  of  $35,- 
725;  that  before  entering  upon  the  pertMm- 
anoe  of  said  woric  the  said  Hayes  filed  with 
defendant  a  good  and  sufficient  bond  In  a 
sum  not  less  than  one-half  the  total  aimrant 
payable  by  the  terms  of  said  contract,  whltib 
sold  bohd  was  duly  executed,  filed,  and  ap- 
proved according  to  the  requirements  of  tbo 
act  approved  May  1,  1011  (St  1911,  p.  1422), 
entitled  "An  act  to  amend  *  •  *  'An  act 
to  secure  the  payment  of  the'  claims  of  ma- 
terialmen, mechanics,  or  laborers,  emplc^ed 
by  contractors  upon  state,  mnnldpal  or  oth- 
er public  work,' "  approved  Mardi  27,  1807, 
"and  was  given  for  the  purpose  securing 
the  payment  of  such  claims";  that  the  said 
Hayes  duly  performed  all  the  cwdltlons  'of 
said  omtract  and  completed  said  bnUdlng 
on  or  about  February  12,  1916,  and  aaid 
building  was  duly  accc^>ted  defoidant  and 
used  thereafter  as  a  public  sduxd  bnildlng; 
that  the  whole  snm  of  $35,725  Is  loi«  past 
due,  and  there  remains  unpaid  thereon  the 
sum  of  $10,844.76;  that  at  all  times  mention- 
ed there  was  in  the  hands  of  ami  subject  to 
the  order  of  defendant,  appropriated  for  the 
specific  purpose  of  paying  said  Indebtedness, 
more  than  sufficient  to  pay  said  balance  of 
$10,844.75:  that  the  final  certificate  of  the 
completion  of  said  building  of  the  andiitect 
of  defendant  duly  Issued  and  is  In  the  handa 
of  defendant ;  that  all  payments  on  said  con- 
tract were  made  by  warrants  drawn  by  de- 
fendant payable  to  said  Hayes;  that  there 
is  still  due.  owing,  and  unpaid  to  said  Hayes 
on  said  cmitract  the  sum  of  $10,844.75  for 
the  payment  of  whlcb  petitioner  has  duly  de- 
manded of  defendant  the  warrant  for  said 
sum,  but  defendant  has  refused  and  still  re- 
fuses to  Issue  the  same.  The  death  of  said 
Hayes  and  appointment  of  plaintiff  as  execu- 
trix ot  his  last  will  are  alleged. 

A  general  demurrer  was  filed,  and  also  an 
answer.  Among  otbec  facts  It  is  alleged  in 
the  answer  that  a  large  number  of  persons, 
naming  them,  "claim  to  have  furnished  ma- 
terials In  the  construction  of  said  sdiool 
building  or  to  have  rendered  and  performed 
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-work,  labor  and  serrlces  theretm.**  It  is 
further  alleged  as  follows: 

"(5)  That  «ach  and  all  of  said  persons  have 
heretofore  and  had  prior  to  any  demand  being 
made  on  the  respondent  by  the  said  petiti<H)er 
her^D,  or  the  said  George  8.  Hayes,  for  an 
order  or  warrant  tor  the  paymMit  4rf  any  aam 
whatever  payable  ander  said  contract,  made  de- 
mand upon  and  Sled  w!th  respondent  notices 
that  they  had  respectively  performed  labor,  or 
fumiBhed  materials,  or  both,  to  the  said  George 
S.  Hayea,  or  to  other  persona  claiming  to  have 
been  acting  by  authority  oi  said  George  S. 
Hayes,  and  stating  in  general  terms  the  kind  of 
labor  and  materials  and  the  name  of  the  person 
to,  or  for  whom,  the  same  was  done  or  furnish- 
ed, or  both,  and  of  the  wh<de  agreed  to  be  done  or 
fnraisbed.  or  both;  that  such  notices  were  re- 
spectively delivered  by  eadb  and  all  of  the  said 
persona,  firms,  and  corporatimis  hereinbefore 
named  and  left  with  respondent  and  were  in  writ- 
ing ;  that  each  and  all  of  said  notices  demanded 
of  respondent  that  it  withhold  from  the  said 
George  S.  Hayea  sufficient  money  due,  or  that 
might  bectmie  due,  to  said  George  B.  Uay;es  to 
answer  auch  claims  and  each  and  all  of  said  re- 
spective claima  That  said  notices  in  all  re- 
spects complied  with  aeetion  1184  ot  the  Code  of 
Civil  Procedure^ 

"(9  Avers  that  the  claims  of  said  various  per- 
scms  and  the  amounts  wecified  in  tbo  notices  of 
the  said  various  persMis  nernnbefore  named  filed 
and  left  with  respcmdent  exceed  the  sum  of 

"(7)  Avera  that  neither  the  respondent,  Au- 
burn eduwl  district,  nw  the  board  of  trustees 
of  said  Auburn  school  district,  nor  any  member 
of  said  board  of  trustees  has  any  knowledge,  in- 
formati<m,  or  belief  as  to,  and  is  ignorant  of  the 
merits  of.  the  respective  claims  of  tbe  herein- 
before named  persons,  firms,  and  corporatiras 
to  the  balance  of  said  moneys  payable  under 
said  contract,  and  does  not  know  to  whom  said 
balance  should  be  paid." 

It  was  agreed  by  counsel  at  the  argunient 
that  such  allied  notices  were  duly  given  as 
alleged,  and  that  the  sole  qtiestlon  to  be  de- 
termined Is  whether  they  Justified  the  de- 
fendant in  refusing  to  issue  the  warrant  d»- 
tnanded  by  plaintiff. 

Seettoo  1184  of  the  Code  of  GItU  Pnce- 
don  reads  as  follows: 

"Any  of  the  perscma  mentioned  In  tbe  pre- 
ceding section,  except  the  contractor,  may  at 
any  time  give  to  the  owner  a  notice  that  tbey 
have  perrormed  labor  or  furnished  materials, 
or  both,  to  the  contractor  or  other  person  acting 
by  the  authority  of  the  owner,  or  that  tbey 
have  agreed  to  do  so,  stating  in  general  terms 
the  kind  of  lalwr  and  materials  and  the  name 
of  the  person  to  or  for  whom  the  same  was 
dima  or  furnished,  or  both,  and  the  amount  in 
valu^  as  near  as  may  be,  of  that  already  done 
or  furnished,  or  both,  and  of  the  whole  agreed 
to  be  dmie  or  fnmiahed,  or  both,  and  any  of  said 
persMis  who  shall  on  tbe  written  demand  of  the 
owner  refuse  to  give  such  notice  shall  thereby 
deprive  himself  of  the  right  to  claim  a  lien  un- 
der this  chapter.  Such  notice  may  be  given  by 
delivering  the  same  to  said  owner  personally,  or 
by  leaving  it  at  hie  reridmce  at  place  of  busmess 
with  some  person  In  charge,  or  by  delivering  it 
to  bis  architect,  or  by  leaving  It  at  the  latter'a 
office  with  some  person  in  charge.  No  such  no- 
tice shall  be  invalid  by  reason  of  any  defect 
in  form:  Provided,  it  is  sufficient  to  inform 
the  owner  of  the  substantial  matters  herein  pro- 
vided for.  Upon  such  notice  being  given  it  moU 
be  lenoful  for  the  owner  to  wUhhotd,  and  in 
the  eaae  of  property  which,  for  reaaonM  oi  pu&Ito 
policy  or  otherwiee,  ia  not  evbjeot  to  the  liena 
tn  thU  tAapter  providad  for,  the  owner  or  person 
who  contraotad  witt  the  eontracfor,  iAa«  with- 


hold from  hia  ooKtraotor  ntjfloteiil  MOney  due 

or  that  may  become  due  to  ntch  contractor  to 
ansicer  JUCA  claim  and  any  lien  that  may  be 
filed  therefor  including  the  reatonable  ooet  of 
any  litigation  thereunder." 

[1]  The  question  now  here  arises  out  of 
tbat  part  of  the  section  quoted  in  italics. 
This  section  has  long  existed  snbstanttally 
in  Us  present  form,  with  the  exception  that 
by  the  amendment  of  1911  (Stats.  1911,  p. 
1316)  there  was  introduced  the  following  In 
the  last  paragraph: 

"And  in  the  case  ot  property  which,  for  rea- 
sons of  public  policy  or  othowise,  is  not  sub- 
ject to  the  liena  io  this  chapt^  provided  for," 
tbe  owner  shall  withhold,  etc. 

The  nature  and  effect  of  the  notice  refer- 
red to  In  the  statute  as  it  stood  prior  to  the 
amendment  ot  1911  was  stated  In  Diamond 
Match  Co.  V.  Sllberstein,  165  CaL  282,  288, 
131  Pac  874.  It  was  there  said  that  It  was 
intended  to  serve  as  an  "equitable  assign- 
ment"; that  the  notice  "is  a  form  of  equi- 
table subn^atlon  regulated  by  statute"  and 
entlUed  the  persons  serving  the  notice  to  re- 
ceive 80  unich  of  the  money  due  the  con- 
tractor as  would  satisfy  the  claims  of  tbe 
persMia  giving  notice";  that  the  "right  to  a 
recovery  of  the  money  so  garnished  by  the 
notice  does  not  depend  npon  the  establish- 
ment of  a  lien,"  but  is  "a  comnlative"  rem- 
edy. The  dedslOTis  of  tbe  Supreme  Court 
settling  the  foregoing  principles  are  cited  in 
the  opinion. 

The  case  of  Miles  v.  Ryan,  172  Cal.  208, 
1S7  Pac.  6,  was  a  case  similar  to  the  one  la 
hand.  It  was  there  pointed  out  that,  under 
the  dedsdoiis  of  which  Mayrhof^r  v.  Board, 
89  CaL  110,  26  Pac.  646,  23  Am.  St  Sep. 
451,  is  an  example,  neither  the  Constltuttoa 
nor  the  statute  gives  laborers  or  material- 
men any  lien  against  public  buildinga,  and 
In  the  opinion  of  the  court  It  la  shown  why 
In  the  very  nature  of  such  cases  no  Mea 
should  be  glv^  and  that  the  rights  of  la- 
borers and  materialmen  must  be  detemrined 
by  the  section  1184.  Code  of  Civil  Procedure. 
Quoting  the  provl^n  above  italicized,  the 
court  said: 

"The  provision  in  the  last  quotatioa  referring 
to  property  not  subject  to  the  liena  was  added 
by  the  amendment  of  1911.  It  merely  put  in 
atatuton  form  the  previous  deciaicms  ot  this 
court.  In  other  respects  the  section  is  substan- 
tially the  same  as  it  was  prior  to  said  amend- 
ment It  has  been  held  that  the  proceeding  au- 
thorized by  thia  section  is  subataDtially  an  equi- 
table garnishment  by  the  cWmant  of  the  fund 
due  to  tbe  contracted  from  the  owner  0ates  v. 
Santa  Barbara,  90  Cal.  B43  [27  Pac  438]), 
and  that  it  secures  to  the  person  giving  the  no^ 
tice  a  claim  on  the  funds  due  which  ia  para- 
mount to  that  of  the  contracttw,  or  any  per- 
son claiming  under  him  by  assignment  or  at- 
tachment made  after  the  service  of  snch  notice 
(First  National  Bank  v.  Ferris  Irr.  Diet.  167 
Cal.  55  [40  Pac.  451;  Newport,  eta,  Co.  v. 
Drew,  125  CaL  585  [58  Pac.  1871 ;  Long  Beach 
School  Dist.  V.  Lutge,  129  CaL  409  [02  Pac. 
36])." 

To  the  foregoing  cases  may  be  added 
Clark  V.  Beryle,  160  Cal,  311,  116  Pac  739; 
Dorris  V.  Alturaa  School  ZHst,  25  CaL  Ai^. 
30,  142  Pac  795;  Solson  U  C&  t.  Talrfleld 
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School  DIst.,  1ft  Cal.  App.  587,  595,  127  Pac. 
840. 

Miles  T.  Ryan,  supra.  Involved  the  priority 
of  right  between  the  labor  claimant  and  an 
attaching  Judgment  creditor  who  had  served 
his  notice  of  garnishment  or  attachment  up- 
«i  tiie  owner  before  the  laborer  had  served 
his  notice  upon  the  owner.  The  court  held 
that  the  attadiufent  took  priority.  But  it 
very  (dearly  appears  that,  had  the  laborer's 
notice  been,  served  before  the  attachment, 
his  claim  would  have  been  held  good  against 
the  fund  in  the  hands  of  the  owner  beloug- 
inir  to  the  contractor  by  reason  <a  the  notice 
and  section  1184. 

[2]  It  is  furthw  contended  that  the  rem- 
edy given  laborers  and  materialmen  to  reaort 
to  the  Ixmd  glvoi  under  section  1183  Is  ex- 
clusive. Jn  the  Dlanumd  Matdi  Co.  Cnse, 
supra,  it  was  shown  that  the  money  garnish- 
ed by  means  of  the  notice  does  not  depend 
npcm  the  establishment  of  a  lien  but  la  a  cn- 
nAilatlve  remedy.  The  Ilea  provided  for  Is 
found  in  section  1183,  as  is  also  the  bond  re- 
quired to  be  given.  The  one  no  more  ex- 
cludve  than  the  other,  nor  Is  the  remedy  by 
notice  lees  cumulative  to  the  one  than  to  the 
other.  Goldtree  t.  City  of  San  Dlego^  8  Cal. 
App.  605,  07  Pac.  2ia.  See  a  very  careful 
and  timely  opinion  as  to  the  purpose  and 
acofpe  of  the  amendatory  act  of  1911  In  Roy- 
stone  GO.  T.  Darting,  171  Cat  BSO,  IM 
Poe.  16. 

The  writ  is  denied. 

We  concur:  BURNEirr,  J.;  HART,  J. 


OS  Ckl.  App.  8a6> 

PEX)PLB  v.  SLATJGHTER.    (Cr.  868.) 

{District  Court  of  Appeal,  Third  District,  Cali- 
fornia. April  4,  1017.  Rehearing  Denied 
by  Supreme  Court  June  2,  1017.) 

1.  iNDIOnCEHT  AND  INFOBIUTXON  ^976(2)  — 

Sufficiency— Clbbical  Ebbob. 
An  indictment  charging  that  accused  wrong- 
fully, etc.,  "accomplish"  an  act  of  sexual  ioter- 
course,  etc.,  is  not  erroneous  because  not  using 
the  words  "did  accomplish." 

[Gd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  204.] 

2.  JDBT  ^70(6>— Sfboux  Veribb. 

Under  Code  (Sv.  Proc.  t|  226.  227,  authoriz- 
ing additional  jurors  to  be  summoned  when  the 
regular  venire  is  insufficient,  the  court  in  a 
criminal  case  may  summon  special  venire  before 
the  regular  jurors  are  exhausted,  where  all  regu- 
lar Jurors  wer^  examined  before  names  were 
drawn  from  the  special  venire. 

[Sd.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  Si  322.  830.] 

8.  JUBT  «3»133— COUFBTBMCT  OF  JUBOBS. 

In  a  criminal  case  doubt  as  to  a  juror's  com- 
petency should  be  resolved  in  defendant's  favor. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  630-598.] 

4.  JnBT  €»110(14)  —  Objection  to  Jubob  — 
Failure  to  Peremptobilt  Challknoe. 
Defendant  in  a  criminal  case  cannot  com- 
plain because  a  juror  was  accepted  over  bis  ob- 


jection where  he  might  have  eliminated  him  by 
a  peremptory  challenge. 

Dili's  S]*"*^'  ^  ^'^^ 

5.  JOBT  ^108(3)  -  COMPKTENCT  OF  JOBOB  — 

Formation  of  Opinion. 

=f-A*^^.t**l'°»?  *  "  criminal  case  who 

stated  that  be  could  lay  aside  an  opinion  derived 
trom  newspaper  reports  and  short  conversations 
and  decide  the  case  on  the  evidence  held  not 
reversible  error. 

D^j  ies']'"^'  ■** 

6.  Witnesses  ^396a)  —  Explanation  ot 
Contradictoby  Statements. 

in  prosecution  for  unlawful  sexual  inter- 
course, prosecutrix  may  explain  circumstances 
under  which  she  wrote  letters  and  Hl»Dcd  an  affi- 
davit contradicting  her  direct  testimony  and 
eucited  upon  her  cross-examioatioo. 

[Kd.  Note-- For  other  cases,  see  WltnMsak 
Cent.  Dig.  Si  1261,  1262.]  wimwmb. 

7.  Cbiuinal  Law  «=>eS0(l)- Rbcbption  ow 
Evidence— Obdeb  or  Pboof. 

Receiving  evidence  of  other  ^milar  acta  out 
of  order  is  not  reversible  error  where  the  par- 
ticular offense  relied  on  for  conviction  was  stat- 
ed at  the  beginning  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  CrimioB] 
Law,  Cent  Dig.  SI  1609,  1613.] 

8.  Cbiminal  Law  «tt=>822(l)— Instbdctions— 

CONBTBUOTION  AS  A  WhOU. 

An  instruction  authorizing  conviction  if  the 
offense  occurred  at  any  time  on  a  specified  day  is 
not  erroneous  because  there  was  evideuce  of  two 
offenses  on  such  day,  where  another  instruction 
spedfleally  limited  auch  general  language  to 
one  of  suai  offenses. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S8  1090, 1004,  815&] 

9.  CstinNAit  Law  ^=>780(14)— iHSTBUonoNS 
—Reasonable  Doubt. 

An  instruction  that  other  similar  acts  may 
be  considered  to  determine  whether  it  was  prob- 
able the  act  charged  was  committed  is  not  erro- 
neous because  authorisinx  a  convicUon  upmi  a 
probability  of  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1846-1848,  1918.  tOfSO, 
1967.] 

10.  Criminal  Law  «=s>780(^— lM8nuonoN»— 
Reasonable  DoubT. 

An  instruction  that  one  witness*  testimony 
may  establish  any  fact  necessary  to  be  proved  if 
believed  beyond  a  reasonable  doubt  is  not  erro- 
neous,  although  awkwardly  expressed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S|  lS46-lS48ll880,  1809,  1060, 
1967.] 

11.  Criminal  Law  €s>820(g)— Requested  In- 
stbuctions— Pbesuuption  of  Innocence. 

Refusing  a  requested  instruction  in  a  crimi- 
nal case  that  the  presumption  of  Innocence  is  an 
"instrument  of  proof  held  not  erroneous,  where 
another  instruction  clearly  charged  that  such 
presumption  is  not  a  mere  form,  but  attends  de- 
fendant through  all  stages  of  the  trial,  etc. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2011.] 

12.  Criminal  Law  «=>859  —  Tbial  —  Jubt's 
Requests  to  Have  Evidence  Read. 

Where  jurors  in  a  criminal  case  after  re- 
tiring requested  that  certain  evidence  be  read 
tbenij  the  reporter  was  instructed  to  locate  it, 
and  jury  told  how  long  it  would  probably  take, 
and  they  expressed  opinion  that  they  might  Bsree 
without  such  evidence,  which  they  did,  defend- 
ant's rights  under  Pen.  Code,  {  1138,  providing 
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that  informatioD  desired  hy  jnry  mast  be  given 
Id  presence  of  defendant,  etc.,  are  not  violated. 

[Ed.  Note.— For  otber  cases,  see  Orlminal 
Lav,  Cent.  Dig.  f 8  1600.  2064.] 

IS.  Rape  «=»G4(1)  —  ScmciEnor  or  Bn- 
DENGB— Uncorroborated  Tebtiicont. 
A  proseeuteiz'a  nncOTnrfiorated  taatlmony 
mo;  sustain  a  convietioa  for  unlawful  sexual  in- 
tercourse. 

[Ed.  Note.-~For  otiier  easea,  aae  Bape^  Cent. 
Dig.  S  83.J  ^ 

14.  Rafb  ^s352(1)  —  SunioiBnoT  or  Eti- 
dekcb. 

Evidence  conalBting  chieSr  of  a  15  rear  old 
prosecutrix's  testimonr,  wbicb  was  impeached  bf 
contradictory  letters  and  affidavit  and  others 
witnesses,  Asld  to  sustain  a  convictioii  for  our 
lawful  sexual  intercouise. 

[Eai.  Note.— Far  other  cases,  see  Bape,  Gent 
D4.  H  71,  72,  76.] 

15.  Chiminai.  Law  $=31158(1)— Appeal  and 
Erbob—Rcvxewinq  Evidence. 

Const,  art  6,  S  4)4,  prohibiting  reversals  un- 
kaa  court  concludes  the  error  resulted  In  a  mis- 
carriage of  justice  after  examining  the  entire 
ease,  including  the  evidence,  does  not  suthorize 
the  appeUate  court  to  weigh  the  evidence  and 
judge  the  credibility  of  witnesses  in  a  criminal 
case. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  {{  3070,  3071.  3074.] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty;  H.  D.  Gregory,  Judge;. 

Madlstm  Slau^ter  was  convicted  ot  vn- 
lawfol  sexual  intercourse,  and  appeal&  Af- 
firmed. 

Rehearing  denied  by  Supreme  Court.  See 
People  V.  Davis,  147  CaL  S40,  81  Pac.  71S; 
Burke  T.  Mace,  10  GaL  AppL  206.  211,  101 
Pac.  438.  44a 

Wm.  H.  Schooler,  of  San  Frandaco,  and 
Madison  Slaughter,  for  appellant  TT,  S. 
Webb,  Atty.  Gen.,  and  J.  Chas.  Jones,  D^uty 
Atty.  QeiL,  for  tbe  People. 

BURNETT,  J.  We  are  not  unmindful  of 
tbe  grave  Importance  of  tlie  questions  in- 
Tolved  in  the  determination  of  tbis  appeal. 
We  are  appreciative  of  the  ^gnifleance  of 
the  various  circumstances  connected  with 
the  charge  and  tbe  trial  to  which  our  atten- 
tion has  been  earnestly  invited.  We  have 
given  serious  attention  ef^edally  to  the  re- 
iterated and  emphatic  declaration  that  ap- 
pellant did  not  receive  that  fair  and  Impar- 
tial trial  which  la  the  unquestionable  right 
of  eveiT  American  citizen,  and  we  have  con- 
sidered as  carefully  as  possible  the  various 
specified  particular  grounds  for  that  conten- 
tion. It  Is  undoubtedly  trae  that  a  charge 
of  this  kind  Is  likely  to  make  such  an  Impres- 
sion on  the  minds  of  many  people  in  the 
vicinity  as  to  unfit  them  for  that  calm.  Im- 
partial, and  deliberate  action  which  tbe  law 
demands  of  every  Juror.  The  mere  accusa* 
tloD  when  given  wings,  as  usually  happens  In 
such  cases,  excites  the  prejudice,  arouses  the 
resentment,  and  disturbs  and  Impairs  the 
Judgment  of  a  part  of  Uie  community,  and 
there  is  danger,  ct  course,  tbat  tbe  unfair 


and  hostile  attitude  toward  the  defendant 
thereby  engendered  may  reach  the  jury  box 
and  even  the  judge  upon  tbe  bench.  The 
fact  that  tbe  one  accused  Is  a  minister  of  the 
gospel  intensifies  the  situation  and  Increases 
the  probability  of  unfarorable  and  malevo- 
lent impressions  and  sentiments.  Even  up- 
right and  righteous  persons  with  a  due  con- 
ception of  the  Importance  and  sanctity  of  this 
high  calling  are  sometimes  too  easily  moved 
to  give  credence  to  a  story  impugning  the 
chastity  of  one  filling  the  holy  office  of  the 
ministry,  and  therefore  also  too  ready  to 
contribute  to  tbe  creation  of  an  un:tavorable 
oivlronm^t  for  tba  dlspasskxiate  determina- 
tion of  the  guilt  or  innocence  of  tbe  accused. 
It  is  more  emphatically  true  that  In  every 
community  there  are  some  small  souls  who 
by  reason  of  tb^  sinister  and  malignant 
opposition  to  the  cause  of  religion  and 
tbrouKb  a  d^raved  desire  to  crlpjde  the  effi- 
ciency of  religious  efforts  and  to  destroy 
confidence  in  its  advocates  and  promoters, 
with  avid  glee  welcome  every  Imputation,  es- 
pecially of  the  kind  Involved  herein,  against 
the  character  and  standing  of  a  minister  of 
the  gosp^.  These  people  generally  also  hasten 
to  prejudge  tbe  case  and  wltb  feverish  anx- 
iety seek  to  inoculate  as  many  as  possible 
of  tbe  community  with  the  virus  of  their  own 
prejudice  and  hatred.  Tfaeae  and  other  un- 
favorable considerations  were,  no  doubt,  at 
wwk  In  the  community  wher^  the  d^nd- 
ant  was  tried  and  convicted,  and  pndwbly 
quite  a  number  of  the  dtlzena  had  irrevoca- 
biy  determined  his  guilt  before  a  witness  was 
beard  In  court. 

However,  we  feel  satisfied  tbat  tbe  vast 
majority  of  tbe  people  of  Butte  county,  mov- 
ed by  the  spirit  of  fair  play  and  a  desire  that 
there  be  no  unwarranted  interference  with 
the  orderly  processes  of  the  law,  were  in  that 
mental  and  moral  frame  of  mind  essential  to 
the  Impartial  administration  of  justice  as  be- 
tween the  plaintiflT  and  defendant 

But  what  Is  more  to  tbe  point,  we  are  con- 
vinced from  an  examlnatton  of  the  record 
that  there  was  no  sucdi  prejudice  or  hostility 
on  the  part  of  the  trial  judge  or  of  any  of  the 
jurors  nor  was  there  any  misconduct  on  tbe 
part  of  either  nor  any  such  acts  or  omissions 
during  the  course  of  the  trial  as  would  l^ally 
justify  this  court  In  setting  aside  the  verdict 
We  go  further,  and  say  that  in  none  of  tbe 
contentions  of  appellant  do  we  find  sufficient 
merit  to  warrant  any  Interference  with  the 
judgment  of  tbe  lower  court,  as  will  more 
fully  appear  while  we  proceed  to  notice  the 
apoclfic  points  which  are  urged  upon  onr  at- 
tention with  great  ability  and  Impressiveness 
In  the  four  different  briefs  filed  In  his  behalf, 
three  of  which  bearing  his  own  signature 
were  undoubtedly  pr^ared  by  a  former  as- 
tute member  of  the  bar  now  sojourning  at 
San  Quentln. 

[1]  The  Indlcbnoit  la  grammaUcally  defec- 


^Btfot  other  eases  sts  sams  topis  imt  ICBT-KUMBBR  la  all  Ksr-Nambsrsa  Disests  and  lateM 
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tive  In  uslns  tbe  word  'Vccompllsb"  Instead 
of  "accomplished"  or  "did  acOMDpllsli,"  but 
while  the  district  attorney  thus  manifested  a 

degree  of  carelessness  it  Is  perfectly  appar- 
ent that  the  defendant  suffered  no  prejudice 
by  reason  of  the  defective  averment  The 
charging  part  of  said  Instrument  is  as  fol- 
lows: 

"The  said  Madison  SlauRbter  on  or  about  tbe 
7th  day  of  November,  A.  D.  1915,  at  the  coun- 
ty of  Butte  and  state  of  Califoniia,  and  before 
the  findioi;  of  this  indictment  wrongfully,  un- 
lawfully, willfully,  and  feloniously  accomplisb 
an  act  of  sexual  intercourse  with  one  Gertrude 
IjBmsan,  *  *  *  a  female  under  the  age  of 
18  years,  to  wit,  the  age  of  15  years,"  etc. 

If  any  one  at  all  familiar  with  tlie  English 
language  coald  not  understand  that  tbe  Inten- 
tion was  to  charge  that  the  said  Madison 
Slau^ter  "did  acc<»npllsh"  the  act  on  said 
date,  his  sanity  would  be  the  proper  subject 
tor  investigatlcHi.  And  yet,  with  great  earn- 
estness and  apparent  sincerity,  it  Is  ai^ed 
that  tbe  cause  should  be  revised  for  this 
TOrbal  Inaccuracy.  We  are  iqiared  any  fur^ 
ther  commit,  however,  for  the  reason  that 
tbe  Identical  point  was  decided  In  tbe  case  of 
People  T.  Haagen,  139  CaL  115,  72  Pac.  836, 
wherein  It  was  said : 

"We  do  not  think  there  is  any  merit  in  this 
contention." 

[2]  The  Jurors  drawn  on  the  regular  venire 
were  Insufficient  to  complete  the  Jury,  and  a 
special  venire  was  Issued.  This  Is  made  tbe 
subject  of  criticism  and  complaint  by  appel- 
lant, but  the  practice  is  authorized  by  the 
Code  and  sanctioned  by  the  decisions  of  the 
courts.  Sections  226  and  227,  Code  Civ. 
Proa;  People  v.  Sehom,  116  Cal.  508,  48  Pac. 
495 ;  People  v.  Suesser,  142  Cat.  359.  75  Pac. 
1093.'  In  the  S^om  Case  It  was  said: 

"l%ere  may,  no  doubt,  be  cases  wbere,  as  was 
said  hi  I-evy  v.  Wilson.  69  CaL  111  110  Pac. 
272],  tbe  drawing  of  tbe  entire  jnty  from  the 
box  would  be  'more  consistent  with  the  correct 
administration  of  justice';  but  it  has  frequently 
been  held,  with  respect  to  both  grand  and  trial 
jurors,  that  after  the  venire  drawn  from  the 
regular  jurors  bad  been  exbaosted  tbe  court  may 
order  additional  jurors  to  be  summoned  from 
the  county  at  large,  and  that  such  proceeding  is 
valid — at  least,  unless  there  has  been  a  gross 
abuse  of  discretion." 

There  Is  nothing  In  the  case  here  to  show 
that  the  discretion  thus  vested  in  the  trial 
court  was  not  prcqjerly  eierrised.  No  doubt, 
the  special  venire  was  ordered  to  save  time 
and  expense,  and  we  are  not  authorized  to 
conclude  that  ai^llant  suffered  any  preju- 
dice thereby.  The  fact  that  the  order  was 
made  before  all  the  Jurors  on  the  preceding 
venire  bad  been  examined  Is  of  no  moment 
since  such  examination  was  completed  before 
any  name  was  drawn  from  the  special  venire. 
The  procedure  was,  at  most,  an  Insularity 
which  worked  no  damage. 

[3-1]  Complaint  Is  made  that  the  court  im- 
properly overruled  defendant's  challenge  to 
certain  Jurors  for  bias.  Of  the  12  selected  It 
u  not  pretended  that  such  objection  could 
be  made  to  more  than  two.  These  are  3iAm 


Finning  and  T.  B.  Boalt  As  to  the  others 
there  can  be  no  possible  controversy.  The 
court  might  well  have  excused  Mr.  Finning, 
although  he  declared  that  he  could  and  would 
disregard  his  opinion  and  be  coatrolled  en- 
tirely by  the  evidence  and  the  instructions. 
However,  his  was  a  doubtful  case,  and  there 
should  be  no  hesitation  In  resolving  such 
doubt  In  favor  of  tbe  defiendant  But,  for 
the  reason  that  be  accepted  tbe  Juror  while 
stlU  having  five  peremptory  challenges,  ap- 
pellant is  In  no  position  to  complain  of  the 
ruling.  TbB  point  is  covered  and  controlled 
by  the  cases  of  People  v.  Dnrrant,  116  Cal. 
196,  48  Pac.  75;  People  v.  Schafer,  161  Cal. 
576.  119  Pac.  920 ;  Scragg  v.  Sallee.  24  Cal. 
App.  139,  140  Pac  706;  and  Pet^le  v.  Perry, 
25  Cal.  App.  338,  143  Pac.  708.  Therein  this 
and  the  Supreme  Court  approved  tbe  doctrine 
stated  In  Thompson  oa  Trials,  1 120,  as  fol- 
lows: 

"It  la  a  rule  of  paramount  Imimrtance  that 
errors  committed  in  overruling  diallenges  for 
cause  are  not  grounds  of  reversal,  unless  it  be 
shown  an  objectionable  juror  was  forced  upon 
tbe  challenging  party  after  he  bad  exhausted  his 
peremptory  cbaUenges;  if  Us  peremptory  chal- 
lenges remain  uneihatuted,  so  that  he  mfgbt  have 
excluded  the  objecUonaUe  Juror  by  that  means, 
he  has  no  grounds  of  complaint. 

It  is  true  that  Us  pereavtory  cduUoiges 
were  finally  exhausted,  but  not  until  he  had 
accepte4  Mr.  Finning,  and  he  was  sworn  t» 
try  the  cas&  In  Pet^le  v.  Biggins,  159  Oil. 
113,  112  Pac  862,  relied  m>on  by  appellant, 
it  appears — 

"not  only  that  the  defendant  exhausted  all  his- 
peremptory  challenges,  but  that  by  reason  of  the 
rulings  of  the  court  he  was  forced  to  accept  Me- 
Kecn,  a  juror  objectionable  to  him  and  challeng- 
ed by  bim  for  cause,  and  also  that  he  asked  tbft 
privilege  of  challenging  McKeen  perempt«^y» 
and  tbat  his  request  was  denied." 

The  rule  Is  one  not  only  at  expediency,  but 
of  justice.  The  peremptory  chaUenge  affords 
an  auxiliary  or  additional  method  for  gettlng^ 
rid  of  an  objectionable  juror.  If  the  defend- 
ant feels  that  a  juror  Is  diaguallfled,  he  may 
challenge  him  for  cause,  but  the  court  may 
not  concur  tn  that  view.  If  so,  and  the  limit 
of  peremptory  challenges  has  not  been  reach- 
ed, the  defendant  must  avail  himself  of  that 
remedy,  or  else  be  de^ed  to  have  waived  his 
objection.  When  the  peremptory  cballmges 
have  been  exhausted,  the  situation,  of  course. 
Is  quite  different,  as  he  then  has  <»ily  the  one 
remedy,  and  In  case  of  an  adverse  ruling  he 
may  have  It  reviewed  by  the  appellate  court 
Such  Is  tbe  Instance  of  Juror  Boalt  On  his 
direct  examination  he  testified  that  he  had 
an  opinion  in  regard  to  the  case,  and,  asked 
as  to  how  It  was  formed,  he  answered,  "By 
oew^aper  talk  and  talking  on  the  streets;" 
and,  In  reply  to  the  question,  "In  what  other 
manner  if  any  was  this  opinion  formed?"  he 
said,  "I  have  heard  a  few  words  that  took 
place  here ;  I  heard  of  some  parties  who  talk- 
ed with  parties  that  were  here  who  quote*J 
me  about  ten  words."  If  It  be  argued  that  he- 
meant  by  these  answers  tbat  his  oplnlMi  wa^f 
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fnllaesMed  67  the  teo  words  that  had  been 
rqieated  In  his  presence,  we  cannot  assume 
that  they  were  pre  judical  to  appellant,  since 
It  does  not  appear  what  thej  were.  Besides, 
to  the  farther  course  of  the  examination  he 
tbkteA  thmt  his  opinion  was  foonded  entirely 
upon  newspaper  reports  and  street  gossip, 
tnd  still  further  that  his  opinion  was  based 
only  npon  "what  little  I  pead  In  the  paper." 
It  was  therefore  for  the  trial  court  to  deter- 
arine  what  was  the  source  of  his  opinion  and 
the  decirfoo  Is  binding  upon  this  court.  In- 
deed, the  examination  of  the  juror  presents 
tn  instance  for  the  application  of  the  rule 
laid  down  In  People  t.  Ryan,  152  Cal.  371, 
92  Pac.  853.  and  People  v.  Edwards.  103  Cal. 
752.  127  Pac.  58,  and  other  decisions.  In  the 
former  It  la  said: 

"Tht  trial  court  must  decide  which  of  the  an- 
swers moat  truly  shows  the  juror's  mind." 

iDdeed.  so  far  as  we  can  Judge  from  the 
cx>Id  record,  Mr.  Boalt  was  unbiased  and  en- 
tirely disposed  to  be  fair  and  Just.  He  de- 
dared  sereral  times  that  he  would  lay  aside 
any  oplnl<m  that  he  might  hare  and  be  guid- 
ed entirely  by  the  evidence  and  the  instruc- 
tions of  the  court,  and  that  he  would  act  fair- 
ly and  impartially  In  the  case.  As  we  read 
the  record,  we  are  satlsBed  there  Is  no  Just 
ground  for  complaint  as  to  the  selection  and 
impanelment  of  the  Jury. 

[I]  Among  the  many  questions  presented  ais 
to  the  admissibllty  of  -evidence,  we  notice 
tost  the  ruling  of  the  court  In  relation  to  the 
explanation  by  the  prosecutrix  of  an  ofllda- 
»it  and  two  letters  made  and  written  by  her. 
These  Instrummts  were  secured  by  the  de- 
fendant and  offwed  In  erld^ce  on  her  croes- 
examlnatlon. 

The  first  letter  was  addressed  to  Mr.  Ken- 
nedy, one  of  the  counsel  for  appellant,  was 
dated  February  19, 1916,  and  was  as  follows: 

"I  am  writinfT  this  of  my  own  free  will,  and 
nadcr  no  one's  Inflaence,  I  hare  done  a  T^ry 
neat  wrong  wliich  I  am  very  sorry  for  and 
want  to  correct.  I  have  told  an  outrageous  lie. 
I  don't  know  whether  any  one  will  spenk  to  me 
or  Dot:  I  hope  tlicy  will.  That  what  I  have 
(Aargea  against  Mr.  Slaughter  ie  an  absolute 
Vie,  which  Z  want  seen  to  and  done'  away  with 
■OOB  aa  possible.  And  I  will  say  with  the  oath 
of  God  I  will  aever  tell  another  lie  to  any  one 
<rf  any  kind  again  as  long  as  I  lives.  I  was 
very  sngry  when  I  told  this  lie  and  the  second 
one  I  ttnd  it  to  encouraged  me  so  much  I  kept 
it  op.  Now  I  deny  it,  and  deny  it  forever.  Re- 
■wmbcr  no  one  has  influenced  me  in  any  way 
only  to  tell  the  truth,  unless  it  was  the  partys 
that  got  me  in  this  mess." 

The  other  letter  was  directed  to  "Mr.  and 
lbs.  Slaughter  and  Girls,"  and  was  of  similar 
teaoT.   It  concluded  with  the  declaration: 

"I  am  sorry  to  the  bottom  of  my  heart  and 
•ool  and  experience  has  been  a  very  dear  teach- 
er to  me  and  I  mean  to  begin  over  again  and  live 
a  oew  good  right  life." 

The  affidavit  Is  clearly  In  the  language  of 
sn  expert,  and  not  such  as  would  have  been 
dwaen  by  the  prosecutrix.  Therein,  among 
others,  were  the  statements  that  said  let- 
ters contained  tbe  truth;  tliat  she  was  not 
Inflnenoed  bj  Mr.  Kennedy  to  write  the  same^ 


but  did  so  of  her  own  free  will ;  that  said 
statement  was  made  to  right  a  great  wrong ; 
that  she  never  had  sexual  Intercourse  with 
def^dant  at  any  time  or  place,  and  that  he 
bad  always  acted  toward  her  "in  a  proper, 
gentlemanly,  and  straightforward  way"; 
that  the  affidavit  was  made  to  rectify  a  great 
wrong,  and,  while  made  at  the  request  of 
Guy  R.  Kennedy,  It  "has  been  read  to  me, 
and  the  entire  contents  of  the  same  is  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth."  The  witness  also  testified  on  said 
cross-examination  as  to  declarations  she  had 
made  to  Mr.  Schooler,  one  of  the  attorneys 
for  appellant,  denying  any  Improper  relations 
with  Mr.  Slaughter.  Over  strenuous  objec- 
tloas  the  witness  was  permitted  to  explain 
these  various  statements  and  to  detail  the 
circumstances  under  which  they  were  made. 
The  purpose  was,  of  course,  to  show  the  un- 
due influence  that  was  exerted  In  behalf  of 
appellant  and  to  minimize  or  nullify  the 
effect  upon  her  credibility  of  her  differait 
contradictions.  It  was  the  theory  of  the 
plaliitlCT  that  a  conspiracy  existed  In  which 
the  mother,  father,  and  defendant  with  his 
attorneys  participated,  designed  to  coerce  the 
vvitness  Into  a  renunciation  of  her  charges 
and  an  abandonment  of  the  prosecution.  On 
redirect  examination  the  people  therefore,  In 
support  of  the  contention,  were  penulted  to 
show  that  she  was  told  her  mother's  health 
was  bad,  and  that  she  would  cause  her  death 
if  she  persisted  In  the  prosecution;  that 
defendant  himself  brought  her  father,  Fred* 
erlck  Lamson,  to  his  daughter,  and  the  fa* 
ther  said:  "There,  see  what  you  have  done; 
you  will  kill  your  mother" ;  that  one  of  the 
defendant's  attorneys  came  In  the  nighttime 
to  her  home  to  use  his  Influence  upon  her; 
that  her  mother  told  her  the  defendant 
should  not  be  prosecuted;  that  statements 
were  made  by  defendant's  attorneys  calcu- 
lated to  Induce  the  belief  that  she  would  get 
luto  trouble  If  she  Insisted  upon  the  charge 
against  Mr.  Slaughter  and  some  other  cir- 
cumstances of  similar  tenor  were  related  by 
the  witness.  To  illustrate  this  line  of  exam- 
ination we  may  set  out  her  stat^uent  of 
what  her  father  said  to  her: 

"He  bad  told  me  that  he  believed  my  story 
and  that  lie  bad  believed  it  ell  along,  but  for  me 
not  to  say  auytbiug  or  not  to  tell  mamma  that 
be  did,  or  to  tell  aiiy body,  and  duriug  the  time 
mamma  was  having  these  spells  he  said:  'Wliat- 
ever  she  said  to  answer  "Yes"  and  never  to  dis- 
pute her  in  auytbiug,'  and  he  said  that  I  would 
probably  be  the  cause  of  ber  death,  aayway." 

We  think  there  was  no  violation  therein 
of  the  familiar  rule  permitting  a  witness  to 
explain  contradictory  statements.  It  would 
be  strange  if  her  mouth  were  closed  as  to  the 
circumstances  and  InducemeDts  of  the  trans- 
action called  out  on  cross^xaminatlon  for 
the  purpose  of  Impeaching  her  veracity  and 
destroying  her  credibility.  Some  portions  of 
said  testimony  may  have  been  objectionable, 
but  there  was  no  motion  to  strike  them  out, 
and  tbs  questions  themselves  were  Mitlrely 
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proper.  Of  course,  the  only  purpose  of  sudi 
examination  Is  as  we  have  indicated,  and  her 
recital  of  certain  statements  made  to  her  was 
not  to  be  considered  as  evidence  of  the  truth 
of  said  declarations.  If  this  was  not  made 
entirely  clear  to  the  jury,  it  was  the  fault 
of  appellant  in  not  requesting  a  specific  di- 
rection to  that  effect. 

In  Pet^le  v.  Smallman,  55  Gal.  185,  on  the 
cross-examination  of  the  prosecuting  witness, 
defeodnnta,  for  the  purpose  of  affectlhg  her 
credibility,  offered  an  aflldavlt  made  and 
signed  by  her,  but  written  by  one  Carey,  who 
presented  and  read  it  to  the  witness.  On  the 
direct  examination  the  witness  was  asked  as 
to  the  circumstances  under  which  the  affi- 
davit was  made,  and  what  conversation  she 
had  with  Carey  about  it.  The  defendants 
objected  to  any  conversation  of  witness  with 
Carey  in  relation  to  this  athdavit  which  was 
had  in  the  absence  of  the  defendant.  The 
court  overruled  the  objection,  and  admitted 
the  evidence.  The  Supreme  Court  said: 

"We  see  no  error  io  this  ruling.  It  was  prop- 
er to  ask  the  witoe«8  as  to  every  matter  which 
occurred  In  relation  to  and  in  connection  with, 
the  affidavit" 

In  People  v.  Weasel,  98  CaL  352,  83  Paa 
216.  the  court  said: 

"To  contradict  the  testimony  of  the  prosecu- 
trix, wliu  was  a  child  of  eleven  years,  the  defense 
read  her  testimony  before  the  committing  magis- 
trate, in  which  it  was  claimed  she  bad  made 
statements  iucoosistent  with  ber  evidence  on  the 
trial.  Thereupon  the  prosecution  recalled  the 
prosecutrix  and  asked,  ber  to  explain  the  discrep- 
ancies. Iliis  course  was  too  plainly  proper  and 
of  too  common  practice  to  justify  the  presenta- 
tion of  tbe  question  here." 

In  Bradford  v.  Woodworth,  108  CaL  6S4, 
41  Pac.  797,  it  was  said: 

"It  was  proper  to  permit  jjtlaintiff  to  explain 
in  rebuttal  the  telegram  which  bad  been  Intro- 
duced by  tbe  defendant  to  contradict  his  testi- 
mony." 

See.  also.  People  v.  Glover,  141  Cal.  233, 
74  I'ac.  745;  Ilisdon  v.  Yates.  145  Cal.  212, 
78  Pac.  <U1 ;  Hoggan  v.  Catiooo,  31  Utah,  172, 
87  Pac.  l&i ;  Strebln  t.  Lavengood.  163  Xnd. 
478.  71  N.  E.  494. 

The  prosecution  adopted  a  circuitous  meth- 
od of  obtaining  the  explanation  and  asked  of 
the  witness  many  unnecessary  questions,  but 
circumlocution  or  volubility  Is  not  necessarily 
error.  The  witness  was  not  lacking  In  in- 
telligence or  assurance,  and  a  simple  ques- 
tion as  to  why  she  made  such  contradictory 
statements  would  probably  have  produced 
the  e-Nplanatlon  and  avoided  tbe  necessity 
for  such  protracted  and  wearisome  exami- 
nation. However,  the  defendant  opraed  the 
door  for  an  Investigation  of  the  reasons  that 
moved  and  influenced  the  witness  to  make 
sudi  contradictory  statements,  and  we  find 
therein  no  prejudicial  error.  The  cases  cited 
fls  to  this  point  by  appellant  do  not  sustain 
his  contention. 

In  Wagner  t.  People,  30  Mich.  384,  the 
evidence  brought  out  on  the  cross-examination 
was  incompetent,  although  admitted  without 
objection,  and  It  was  correctly  held  that  tbis 


hearsay  evidence  was  not  snbject  to  modifica- 
tion or  explanation  m  the  redirect  examina- 
tion. 

The  later  Michigan  case.  People  v.  Hani- 
fan,  98  Mich.  32,  50  N.  W.  1048,  supports 
respondent's  position  tana   Therein  it  was 

held  that: 

"Where,  on  the  trial  of  a  respondent  for  lar- 
ceny, his  counsel  show  on  the  cross-examination 
of  one  of  the  people's  witnesses  that  the  witness 
had  some  trouble  with  tbe  respondent  subsequent 
to  the  alleged  larceny,  and  that  he  would  like 
to  get  even  with  respondent,  it  is  proper  to  per^ 
mit  the  witness,  on  bis  redirect  examination,  to 
explain  tbe  nature  of  the  trouble." 

In  Atherton  v.  Defreeze,  120  Mich.  364.  88 
N.  W.  880,  where  the  relevant  part  of  a  con- 
versation was  received,  it  was  held  that  on 
cross-examination  it  was  not  proper  to  in* 
troduce  another  part  of  the  conrersatlMi 
which  had  no  connection  with  the  issue  in- 
volved, and  had  no  bearing  whatever  upon 
the  part  that  was  relevant. 

The  case  of  Garey  v.  Nicholson,  24  Wend- 
(S.  Y.)  350,  is  of  similar  Import  Referring 
to  the  rule  that,  where  a  part  of  a  conver- 
sation Is  introduced  in  evidence  by  one  party 
the  other  has  a  right  to  call  for  the  whole 
conversation,  tbe  Supreme  Court  of  New 
York  said: 

"That,  however,  most  obviously  mean  that  the 
additional  conversation  called  for  should  be  rel- 
evant to  the  matter  in  issue.  All  evidence  is  re< 
ceivcd  under  that  qualification,  and,  if  not  so 
retitrained.  might  operate  as  a  waste  of  time. 
Other  subjects  might  be  introduced  having  no 
connection  with  the  subject-matter  of  tbe  suit"* 

Commonwealth  v.  Keyes,  11  Gray  (Ma^) 
323,  is  to  the  same  effect  In  reference  to 
the  complaint  of  th^  defendant  that  she  was 
debarred  from  proving  the  residue  of  a  con- 
versation of  which  a  part  had  been  produced 
by  the  prosecution  against  her,  It  was  de- 
clared by  the  Supreme  Court  of  Afassadia- 
setts: 

"The  proof  in  such  case  is  to  be  confined  to 
what  was  said  upon  or  concerning  those  matters 
which  are  made  subjects  of  Inquiir  or  investi- 
gation. IDvery  remark  or  observation  made  up- 
on tliose  topics  is  to  be  received  ss  competent 
evidence,  because  they  may  essentially  modify 
tbe  character  and  purport  of  the  whole  conver- 
sation, and  vitally  affect  what  might  otherwise 
appear  to  be  explicitly  asserted  or  draied.  X 
Green.  Ev.  S3  201-2ia" 

A  great  many  other  rulings  of  ttae  court 
as  to  the  admissibility  of  evidence  are  severe- 
ly criticized  by  appellant  We  do  not  feel 
called  upon  to  notice  them  specifically,  al- 
though tliey  have  been  carefully  examined. 
Some  of  them,  it  may  be  said,  are  of  doubtful 
propriety,  but  It  could  hardly  be  otherwise, 
considering  the  mass  of  testimony  and  the 
multitude  of  objections.  However,  as  before 
stated,  we  find  in  none  of  the  rulings  any 
warrant  for  a  reversal  of  the  judgment 
Each  side  was  very  swift  to  object  to  ques- 
tions propounded  by  the  other,  and  thereby 
the  time  of  the  trial  was  greatly  extended, 
and  the  labor  of  tlie  trial  judge  was  largely 
bicreased.  In  the  heat  of  the  contest,  alsoi, 
counsel  indulged  in  freqooit  interruption* 
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ud  Id  occasional  acrimonlotu  suggestions 
whldi,  no  doubt,  tried  the  patience  of  the 
CDtirt,  bat  we  bellere  the  trial  waa  conducted 
with  dae  regard  for  tbe  proprietleB  of  Juridi- 
cal procedure. 

[7J  That  other  acts  of  a  similar  nature 
were  permitted  to  be  sliown  out  of  order  was 
not  error  In  view  of  the  fact  that  at  the  be- 
glnning  of  the  trial  the  district  attorney 
made  and  stated  the  election  of  the  prosecu- 
tion as  to  the  particular  offoise  for  which 
a  coorictton  was  asked.  People  t.  Keller, 
142  Cal.  624.  76  Pac.  500. 

[1]  E^amest  objection  is  made  to  this  tn- 
■tmctlon  given  by  the  court: 

"Die  iadictment  Id  this  case  charging  defend- 
a&t  with  the  offense  for  which  be  is  now  on  trial 
vas  filed  Jannary  31,  1916.  In  that  indictment 
it  n  alleged  that  tbe  offense  was  committed  by 
defendant  oo  or  about  tbe  7th  day  of  November, 
1915.  and  before  the  finding  of  tbe  indictment. 
It  is  not  necessary  to  prove  tbe  commission  of 
the  offense  now  on  trial  at  the  precise  time  or 
date  alleged  in  the  indictment,  but  it  is  suffi- 
cient to  prove  its  commission  at  any  time  on 
November  14,  1915.  if  tbe  evidence  proves  be- 
Tond  a  reasonable  doubt  that  defendant  on  said 
last-mentioned  date  has  been  guilty  of  the  of- 
foise  of  rape  charged  in  the  indictment." 

It  Is  not  claimed  that  the  people  are  con- 
fined to  the  precise  date  contained  In  the  In- 
dictment, and  It  is  admitted  that  ordinarily 
the  Instruction  would  he  unobjectionable,  but 
It  Is  In^sted  that  by  reason  of  the  fact  that 
there  was  evidence  of  two  separate  offenses, 
00  said  date  of  November  14th  the  instruc- 
tion authorized  a  conviction  If  a  part  of  the 
Jnry  t>elieved  that  one  and  the  remaining 
Jurors  believed  that  the  other  was  establish- 
ed, although  there  was  no  concurrence  of  the 
12  as  to  to  either  of  said  declared  oCTenses. 
There  would  be  much  force  in  this  criticism 
were  It  not  for  the  fact  that  this  Instruction 
was  qualifled  by  another  reading  as  follows: 

"J  will  instruct  you  now  tbat  wherever  in 
tbeae  instructions  I  have  referred  to  the  act  as 
diarsed  of  November  14,  1915,  I  have  referred 
to  the  act  charged  as  having  been  committed  on 
a  cbair  in  tbe  dining  room  as  charged  in  tbe  evi- 
dence as  the  only  act  upon  which  be  Is  now  on 
trial." 

This  was  not  Inconsistent  with  the  former, 
but  a  definite  limitation  of  the  more  general 
language,  and  It  removed  any  probability  of 
the  result  apprehended  hy  appellant  Peo- 
ple V.  Besold.  154  CaL  370,  97  Pac.  871. 

[I]  In  Instruction  No.  42  the  Jury  was  di- 
rected that  they  might  consider  previous  acts 
rimllar  to  the  one  <^arged  In  the  indictment 
as  tending  to  show  the  disposition  of  the  de- 
fnidaut  towards  the  prosecutrix  and  "for  the 
purpose  of  ascertaining  whether  It  Is  or  Is 
not  more  prc^ble  that  the  act  of  sexual  In- 
tercourse charged  to  have  been  committed  on 
November  14, 1015,  was  committed  and  for  no 
other  parpose."  There  Is  qo  merit  In  the 
contention  that  thereby  the  jurors  were  in- 
structed that  they  might  convict  upon  a  prob- 
aUUty  of  goUt  It  signilied  no  man  than 
u  butmctlon  that  they  might  cmslder  such 
evldoioe  as  bearing  upon  the  qnestlon  of  ap- 
pellftnt's  gaUt  or  Innocence  of  tbe  t£ta.rge 
165  P^ 


made  In  the  Indictment  If  they  were  to  con- 
sider It  at  all.  It  Is  dlfHeuIt  to  understand 
how  It  could  be  regarded  except  as  relating 
to  the  probability  of  guilt  As  to  the  rule  re- 
quiring the  Jury  to  be  convinced  Ijeyond  a 
reasonable  doubt  of  tbe  defendant's  guilt  In 
order  to  convict  they  were  fully  and  repeated- 
ly instructed.  It  may  t>e  said  that  a  similar 
Instruction  to  the  one  before  us  was  approved 
in  Peofis  T.  Mathews,  139  Cal.  530,  73  Pac. 
416. 

ttO]  Instruction  No.  40  was  to  the  effect 
that  in  such  prosecution  the  testimony  of 
one  witness  Is  sufhcieut  to  establish  any  fact 
necessary  to  be  proved  If  believed  by  the  Jury 
beyond  a  reasonable  doubt  There  can  be 
no  fault  found  with  the  prlndple  therein  de- 
dared,  although  It  Is  somewhat  awkwardly 
expressed.  The  Jury,  though,  could  not  have 
been  misled  by  it. 

til]  The  defendant  requested  an  instruc- 
tion as  to  the  presumption  of  innocence. 
Therein  was  an  expression  that  "this  pre- 
sumption Is  an  instrument  of-  proof,"  and  It 
Is  contended  that  this  specific  aifirmation 
ought  to  have  been  brought  to  the  attention 
of  the  Jury.  It  is  perfectly  clear,  however, 
that  the  consideration  which  should  be  ac- 
oorded  to  this  presumption  was  fully  set  forth 
In  several  instructions  given  by  the  court 
That  It  was  not  designated  as  an  "Instrument 
of  proof  or  "evidence"  la  a  mere  verbal 
criticism  without  merit.  People  v.  Linares, 
142  Cal.  17,  75  Pac.  308;  Agnew  v.  United 
States,  1C5  U.  S.  36, 17  Sup.  Ct  235,  41  L.  Ed. 
624.  The  fact  Is  that  the  rejected  instructltMi 
would  have  added  nothing  to  the  following 
which  was  given: 

"The  jury  is  Instructed  that  the  defendant 
comes  before  you  clothed  witb  the  presumption 
of  innocence,  and  tbat  such  presumption  is  not  a 
mere  form  to  be  disregarded  bv  tbe  jury  at  its 
pleasure,  but  it  is  a  substantial  part  of  the  law 
of  tbe  land,  and  binding  on  the  jury  in  this 
case,  as  in  all  criminal  cases,  and  it  is  tbe  duty 
of  tbe  jury  to  give  the  defendant  in  this  case  the 
full  beneht  of  this  presumption,  and  to  acquit 
bim,  unless  the  evidence  in  this  case  convinces 
you  of  his  guilt  as  charged  beyond  all  reasonable 
doubt;  and  you  are  compelled  under  your  oaths 
to  carry  this  presumption  in  your  minds  during 
every  stage  of  the  trial,  and  give  tbe  defend- 
ant the  benefit  of  it  until  such  time  as  you  may 
be  convinced  beyond  all  reasonable  doubt  of  his 
guilt,  as  charged  in  the  specific  offense  elected 
by  the  prosecution,  that  of  November  14,  1915." 

The  foregoing  was  given  at  the  request  of 
appellant  and  leaves  nothing  to  be  de^red 
on  the  subject.  Indeed,  the  Jury  were  fully 
and  correctly  Instructed  on  every  material 
phase  of  the  case,  and  no  Just  criticism  can 
be  made  of  the  court  In  reference  to  the  In- 
structions given  or  refused. 

[12]  After  the  submission  of  the  cause  and 
the  Jury  had  deliberated  for  several  hours 
they  returned,  and,  through  their  foreman, 
made  a  request  to  have  a  portion  of  the  tes- 
timony read.  The  proceedings  in  relation  to 
it  are  shown  by  the  record  as  follows: 

"Foreman  Darrell;  If  tbe  court  please,  we 
wish  to  apologize  to  your  btmor  and  the  attor- 
neys and  the  court  officials  and  others  present 
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for  causing  70U  to  coDTeoe  court  at  tbfs  time, 
but  there  are  certain  points  in  the  evidence  np- 
on  which  we  do  not  agree,  and  we  deem  it  nec- 
eHBarj  that  the  evidence  be  read.  The  clerk  has 
the  memoraoda  for  the  evidence  we  desire.  The 
Court;  Yes:  I  see.  Mr.  McCallum,  you  have 
seen  that  memoranda,  have  you?  Show  it  to 
Mr.  Schooler.  (At  this  time  Mr.  Schooler  exam- 
ines note  coQtaining  request  for  testimony.)  The 
Court  (to  the  reporter):  How  long  would  it 
take  you,  Mr.  McCallum,  to  prepare  yourself 
to  read  that  to  this  jury?  (The  testimony  re- 
quested hy  the  jury  to  be  read  included  the  tes- 
timony of  Gertrude  I^amson,  cross  and  direct, 
and  that  of  Thomas  Whiddcn  and  Mrs.  Whid- 
(len.)  (At  this  time  the  reporter  stated  that  in 
order  to  go  over  the  entire  direct  and  cross  ex- 
uminnti<»n  of  Gertrude  Lamson,  of  Thomas 
Whidden  and  of  Mrs.  Whidden,  which  testimony 
extended  continuously  over  a  period  of  approx- 
imately four  daya,  that  he  might  be  able  to  lo- 
cate the  particular  testimony  desired  in  an 
hour,  but  in  order  to  look  over  all  the  testimony 
mentioned  by  the  jury  and  to  locate  it  in  its 
entirety  with  the  required  certainty  necessary,  it 
would  take  perhaps  several  hours,  and  that  to 
read  the  entire  testimony  mentioned,  thus  en- 
tirely avoiding  the  danger  of  omitting  any  por- 
tion of  that  mentioned  hy  the  jury,  that  it  would 
require  at  least  three  days'  time.)  Foreman 
DarreU:  If  the  court  please,  it  is  Just  a  sligbt 
portion  of  the  evidence  of  the  witnesa  referred  to 
in  the  memoranda  we  desire.  The  Court:  I 
see,  but  we  have  to  give  the  reporter  some  time 
to  look  it  up.  I  will  have  to  give  him  some  time 
to  report  to  me  that  be  has  found  it  You  see 
that  Dig  stack  of  books  before  bim  there,  gentle- 
men ;  they  contain  the  evidence  that  be  has  to 
neek  through  and  get  the  line  and  the  sentences 
that  you  want  in  order  to  cover  your  request 
fully.  Foreman  DarreU:  Providing  we  deter- 
mine to  get  along  without  this  testimony,  if,  aft- 
er debating  the  matter  further,  we  can  proceed 
without  this  particular  evidence,  then  what? 
The  Court;  It  ia  for  you.  gentlemen  of  the  jury, 
when  you  get  ready  to  report  a  verdict,  if  you 
find  a  verdict,  to  notify  the  officers,  and  tney 
will  notify  the  rest  of  us.  Foreman  Darrclf: 
My  point  was  this,  that  I  do  not  believe  that 
those  who  desire  the  reading  of  this  portion  of 
the  testimony — in  fact,  I  am  sure  that  they 
were  not  aware  that  it  would  take  any  consid- 
erable time  to  produce  that.  There  was  simply 
a  question  that  arose  upon  which  we  could  not 
agree.  As  stated  in  the  memoranda,  we  were 
under  the  impression  that  it  required  only  a  few 
moments,  as  it  wns  a  very  small  part  of  the  evi- 
dence that  was  fciven  by  those  three  parties  that 
we  wanted.  The  Court:  I  do  not  know  of  any- 
thing to  do  only  to  let  yon  go  to  yonr  jury  room 
and  let  the  reporter  go  to  work  and  find  the  tes- 
timony that  you  want,  and  when  he  iinds  it  we 
will  report  to  you.  You  can  now  return  to  your 
jury  room.  (In  accordance  with  the  foregoing 
proceedings,  after  the  jury  retired  again  to  their 
jury  room  to  deliberate  further,  the  reporter  pro- 
ceeded to  locate  through  the  testimony  of  the 
forcffoing  named  three  witnesses,  covering  some 
1.000  or  1,200  pages  of  shorthand,  the  portions 
thereof  covered  by  the  memoranda  submitted  to 
the  court  by  the  jury  and  awaited  a  further  call 
from  the  jury.)  At  this  timo,  to  wit.  9:10  o'clock 
a,  m.  on  this  13tb  day  of  May,  1916,  after  hav- 
ing been  out  all  night,- the  jury  returned  into  the 
courtroom,  and  the  fdlowing  proceedings  are 
had." 

Then  follows  the  announcement  of  the  ver- 
dict in  the  usnal  manner  without  any  further 
reference  to  said  testimony. 
Section  1138  of  the  Poial  Code  praviaes: 
"After  the  jury  have  retired  for  deliberation, 
if  there  be  any  disagreement  between  them  as 
to  the  testimony,  or  if  they_  desire  to  be  inform- 
ed on  any  point  of  law  arising  in  the  cause,  they 
must  require  the  officer  to  conduct  them  into 


court.  Upon  being  brought  Into  court,  the  in- 
formation required  must  be  given  in  the  presence 
of,  or  after  notice  to.  the  district  attorney,  and 
the  defendant  or  hfai  counsel,  or  after  they  have 
been  called." 

It  Is  the  dalm  of  appellant  that  to  his 
prejudice  he  was  deprived  of  the  snbstantial 
right  to  whldi  he  was  eatltled  by  this  stat- 
ute, and  therefore  his  etmvlctloii  should  be 
reversed.  His  ocmtentlon  la  not  supported 
by  the  record.  The  statute  must,  of  coarse, 
have  a  reasonable  construction.  No  one  but 
the  reporter  could  furnish  the  InformatlMi, 
and  be  could  not  do  so  witiumt  laborloos  in- 
vestigation. He  made  the  effcnt  and  located 
the  testlnKHiy,  bat  at  what  time  be  was  pre- 
pared to  read  it  the  record  does  not  show.  It 
may  have  been  after  the  rerdlct  was  reached 
by  the  Jury.  At  any  rat^  there  was  no  dia- 
positlon  a^rently  <m  tbe  part  of  said  report* 
er  or  of  the  trial  Judge  to  withhold  firom  the 
Jury  what  they  requested  and  preparation 
was  made  to  comply  with  the  request  Bat 
It  is  manifest  tbat  the  Juryv  after  further 
cTOsnltation,  nmcluded  that  they  did  not 
need  the  additional  Information  and  they 
could  and  did  agree  upon  a  verdict  without 
walQng  to  have  the  said  testimony  read.  Aa 
seen,  it  had  been  stated  by  tbe  foreman  that 
they  might  thus  be  able  to  agree  and  we  must 
conclusively  presume,  in  tbe  absence  of  any 
showing  to  the  contrary,  that  they  were  en- 
tirely satisfled  to  forego  the  reading,  believ- 
ing that  It  would  not  affect  their  conclusion 
as  to  the  guilt  of  the  defendant  There  to 
nothing  in  the  matter  to  Indicate  any  Impro^ 
er  conduct  on  the  part  of  any  officer  of  tho 
court  or  of  the  Jury,  nor  can  It  toe  said  that 
any  harm  was  thereby  done  to  appellant 

113-1S]  It  Is  Insisted  with  frequent  repeti- 
tion that  there  is  no  proof  of  the  act  upon 
which  the  district  attorney  elected  to  rely. 
In  this  appellant  Is  entirely  mistaken.  The 
evidence  Is  set  out  In  the  brief  of  tbe  At- 
torney General.  Tbe  salacHous  story  need  not 
be  repeated.  The  testimony  of  tbe  prosecu- 
trix Is  direct  and  positive  as  to  the  consum- 
mation of  the  offense  at  the  time  and  place 
alleged.  Her  credibility  was,  of  course,  mat- 
ter of  argument  before  the  Jury  and  the  trial 
court  The  considerations  suggested  affecting 
her  veracity  were,  no  doubt,  forcibly  present- 
ed at  the  prc^r  time  in  that  tribunal,  but 
they  failed  of  their  purpose,  and  we  are  in 
no  position  to  say  that  she  did  not  tell  the 
truth  when  she  attempted  to  relate  the  oc- 
currence in  question. 

Appellant  is  also  in  error  when  he  asserts 
that  the  uncorroborated  testimony  of  the  pros- 
ecutrix Is  insufficient  to  warrant  a  convic- 
tion. There  are  some  early  decisions  to  that 
effect  but  such  Is  not  the  law  as  now  recog- 
nized in  this  state. 

In  People  v,  Logan,  123  Cal.  414,  56  Pac.  C6, 
It  Is  said: 

"Upon  the  trial  of  a  defendant  accused  of 
rape,  if  tbe  evidence  of  the  prosecuting  witness 
is  student  to  support  the  verdict,  the  truth  or 
^sity  of  her  evidence  is  a  matter  for  die  jury, 
and  a  verdict  of  conviction  will  not  be  disturbed, 
DOtwithstanding  conflicting  evidence  for  the  d» 
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rendant,  and  DOtwIthstandins  the  circHmstaitces 
nod  mnditions  forniing  part  of  the  ru  gests  of 
ibe  oflfense  are  imuraol,  and  not  oitiraly  eon- 
rtncing." 

It  Is  true  that  her  testimony  Bfaonld  be 
Hear  and  convincing,  but  it  Is  for  the  Jury 
and  the  trial  judge  to  determine  whether  it 
fnlflllB  that  reqatrement,  and  the  record  here 
Aow9  that  their  concltudtm  was  against  the 
twiteotion  of  ai^Uant  We  may  say  also 
diflt  there  was  some  dmimstanttal  corrobo- 
ration of  the  testimony  of  the  prosecutrix 
to  which,  no  doubt,  some  heed  was  given. 
Manifestly*  the  Jury  should  -exercise  the 
ETeatest  care  and  drcumspecUon  in  consld- 
erlng  the  evidence  in  cases  of  this  character, 
as  was  aptly  ntd  in  People  t.  Price,  26 
CaL  App.  650,  147  Paa  691.  They  were  so 
fnstmcted  in  the  present  instance,  and  we 
rannot  say  tli^  fiailed  to  observe  the  admoni- 
tion. 

Many  drcnmstances  tending  to  discredit 
her  testlnMHiy  are  pressed  upon  oar  attention. 
It  is  urged  that  she  was  strongly  Impeached 
and  discredited  ber  own  voluntary  and 
tqieated  r^udlatlon  of  the  charge,  that  it  is 
so  Inherently  as  well  as  circumatanttally 
Improbable^  and  the  great  preponderance  of 
the  evidence  Is  to  tlie  effect  that  the  testl- 
mooy  given  by  bar  tm  the  trial  of  the  case  is 
absolutely  false.  Hence  It  is  argued  that 
the  verdict  must  be  the  result  of  passltm  find 
prejudice,  and  "a  convictltm  upon  sucA  evi- 
dence would  be  a  blot  upon  the  Juiisprudenoe 
of  the  country  and  a  libel  m>0Q  Joxy  trials." 
People  T.  Hamilton,  46  CaL  64a 

That  she  had  made  contradictory  state- 
Boits  was.  as  we  have  seen,  the  subject  of 
ei]^anatl<m.  and  the  value  of  it  as  a  proba- 
tive dct  was  tor  ihe  Jury.  That  on  behalf 
of  the  defendant  there  was  moeh  evidence 
In  Irreconcilable  conflict  with  the  testimony 
of  the  prosecutrix  cannot  of  itself.  Justify  us 
hi  setting  aside  the  verdict  These  considera- 
tions are  amply  discussed  In  People  v.  Kaiser, 
119  CaL  458.  SI  Pa&  702,  People  v.  Lewis, 
18  CaL  App.  864. 123  Fac  232.  People  v.  Pres- 
tcra.  10  CaL  App.  679,  127  P&c.  660,  People 
V.  Crawford,  24  CaL  App.  403, 141  Pac.  824, 
and  Pec4>le  v.  Bongo,  160  CaL  76,  14S  Pac. 
1017,  and  no  further  commmt  is  deemed  ex- 
pedient But  if  we  could  say  that  her  story 
Is  Inherently  Improbable,  we  should,  of  course, 
have  no  hesitation  in  branding  it  as  false 
and  malidoua  and  awarding  appellant  tbe 
rditf  he  seeks. 

In  support  ot  his  contention  that  her 
diarge  Is  Incredible,  appellant  calls  attention 
to  the  peculiar  and  unusual  circumstances  at- 
tending each  occadon  of  immorality  as  re- 
lated by  the  prosecutrix,  and  the  Improbabll- 
Ity  ot  tbe  story  is  enhanced  and  emphasized, 
CO  It  is  claimed,  by— 

"the  established  good  character  of  tbe  defendant 
for  decency  and  morality,  prohibiting  the  be- 
lief that  be  did  the  monstrous  and  depraved 
tbiDS»  the  prosecutrix  in  her  destructively  aelf- 
coDtradictory  testimony  says  be  perpetrated 
ftgauist  her  virtue.  Surely  the  defenaant's  good 
character  as  a  minister  of  Christianity  establish* 


ed  by  83  years  of  constant  devotion  to  the  maio- 
tenance  and  advocacy  of  religion  and  morality 
should  be  and  is  a  powerful  circumstance  indi- 
catiDg  the  great  improbability  of  the  accusation 
that  has  been  made  against  him  at  the  sinister 
instigation  of  his  enemies,  by  a  woman  who  it 
must  be  conceded  is  not  'sbove  suspicion  and 
reproach.*  Says  a  IpBrued  court:  'Character  un- 
der all  circumstances  ts  the  best  earthly  inherit- 
ance. It  is  a  shield  to  the  innocent  when  un- 
justly accused.'  United  States  v.  Emerson,,  6 
RicLcan,  406  [Fed.  Cas.  No.  15,051]." 

The  considerations  thus  forcibly  set  forth 
are  of  great  significance  and  potency,  but  we 
need  not  dwell  npon  them  at  length.  As  to 
tbe  peculiar  drcnmstances  of  tbe  various 
delinquencies,  we  may  say  they  do  not  stamp 
the  recital  of  the  prosecutrix  with  Inherent 
Improbability,  but  they  furnish  tbe  basis 
for  a  persuasive  argument  against  the  truth 
of  her  statements,  and.  no  doubt,  this  fea- 
ture of  tbe  case  was  conscientiously  con- 
sidered by  the  Jury.  It  does,  indeed,  seem 
strange  and  almost  Incredible  that  any  man 
In  bis  senses  would  commit  such  an  otTense 
under  such  circumstances,  but  we  canned 
say  that  It  is  so  unbelievable  that  tbe  Jury 
had  no  legal  right  to  accept  the  story  told  by 
the  prosecutrix.  People  v.  Moore,  155  Cal. 
241,  100  Pac.  688.  The  profession  to  which 
he  belonged  was  a  circumstance  also  vastly 
in  favor  of  appellant's  innocence.  No  hl^- 
er  calling  ever  enlisted  the  services  of  man- 
kind, and  it  must  be  said  that  nearly  all 
who  are  engaged  in  this  great  work  are 
worthy  of  the  respect  and  confidence  of  all 
upright  people,  but  they  are  subjected  to 
peculiar  temptations  along  the  line  of  this 
regnant  Impulse,  and  occasionally  one  falls, 
and  some  of  tbem,  of  course,  are  "wolves 
In  sheep's  clothing."  We  need  hardly  say 
that  there  are  many  historical  examples  of 
similar  and  other  crimes  committed  by  per- 
sons of  high  standing  In  the  community  un- 
der drcnmstances  more  strange  and  startling 
than  are  revealed  In  tbe  case  before  us.  It 
Is  especially  true  of  this  character  of  of- 
fenses. It  is  the  old  story,  as  old  as  tbe  his- 
tory of  the  race,  of  man  yielding  to  the  al- 
most Irresistible  coerdon  of  tbe  strongest 
instinct  of  animal  life.  Indeed,  we  have  tbe 
authority  of  Paul,  tbe  greatest  preacher  that 
ever  lived,  that  there  Is  a  constant  strife  be- 
tween the  carnal  and  the  spiritual  forces 
for  supremacy  In  man's  nature,  and  he  him- 
self found  It  necessary  to  be  constantly  on 
his  guard  lest  he'  become  a  castaway.  Oases 
equally  as  strange  have  come  under  the  ob- 
servation of  all  of  us,  and  many  of  them 
could  be  readily  recalled. 

Of  course,  this  might  have  been  an  un- 
just conviction.  Mr.  Slaughter  may  have 
been  the  victim  of  a  foul  conspiracy.  If  so, 
a  monstrous  wrong  has  been  committed,  but 
we  are  not  in  a  position  so  fo  determine  or 
so  to  declare.  The  responsibility  of  passing 
upon  such  considerations  Is  not  lodged  with 
us.  Finding,  as  we  do,  suffldent  evidence  to 
support  the  verdict  and  an  absence  of  preju- 
dichU  error  in  the  record,  and  having  no 


Digitized  by 


62  16B  PACIFIC 

means  of  determining  that  there  was  a  m\B- 
carriage  of  Jostlee,  we  can  do  nothing  else 
than  affirm  the  Judgment;  for  It  Is  not  true, 
as  contended  by  a^Uant,  that  under  Amend- 
ment of  article  6  of  the  state  Cpnstltti- 
tlon  we  are  authorized  to  weigh  the  evidence 
and  Judge  of  the  credibility  of  the  witnesses, 
and  thus  virtually  try  the  case  anew.  That 
amendment  has  been  the  subject  of  frequent 
exposition,  and  we  need  not  add  to  the  de- 
<Asions.  However,  we  may  say  that  In  view 
of  the  record  it  la  impossible  fbr  us  to  be 
"satlsned"  that  an  injustice  was  done  to  the 
defendant.  We  Cannot  say,  as  declared  by 
appellant,  that  the  vwdict  was  the  result 
of  "the  impasslonate  clamor  of  the  mob,  of 
the  intemperate  indignatlm  of  the  multi- 
tude.*' or  that  it  was  Influenoed  by  "the  mad 
assaults  of  a  sensational  and  hysterical  pub- 
lic press,"  but  we  are  required  to  hold,  rather, 
that  it  was  the  eonsctentious  Judgment  of  a 
Jury  anxious  to  do  rigbt  and  to  vindicate  the 
law,  like  "the  true  Judicial  opinion"  of  which 
appellant  speaks,  roembllng  "the  magnificent 
n<rt)lUty  of  the  great  ocean  in  Its  mighty 
grandeur,  calm  and  dispassionate  In  rest, 
eternal  In  power."  It  is  true  that  the  law 
"ccmdemnk  with  Intranslgeant  denunciation  a 
verdict  or  decMon  that  is  Induced  by  passion 
or  prejudice  and  exacts  from  the  courts  a 
stringent  supervision,  as  welt  as  a  liberal 
exertion  of  remedial  power  to  redress  a  grave 
wrong  destructive  of  Justice  and  the  suprema- 
cy of  the  law."  Bnt  the  mandate  Is  equally 
Insistent  that  the  courts  content  themselves 
with  the  exercise  of  the  power  commixed  to 
their  hands  by  the  Constitution  and  the  stat- 
utes, and  that  they  refrain  from  an  nnwar- 
ranted  Interferrace  with  the  prerogatives  and 
duties  assigned  to  other  agencies  by  the  de- 
llbwate  action  of  the  soverdgn  power  ot  the 
stata 

The  Judgmoit  and  order  are  affirmed. 
We  concur:  CHIPMAN,  P.  J.;  HABT,  J. 


<S3  Cal.  ApD. 

McGinn  t.  REES  et  al.   (Civ.  1S49.) 

{District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Dec.  30,  1916.    Reheariofr  Denied 
by  Supreme  Court  May  21,  1917.) 

1.  Appeal  and  Ebbob <&=>866— Queotion  Pre- 

SBNTED— MOTIOn  TO  SeT  ASIOB  JuOOUtCNT. 

Appeal  from  order  reFusiog  motion  to  set 
aside  nefauU  Judgment  not  'made  under  Code 
Civ.  Proc.  I  473,  but  on  ground  of  lack  of  juris- 
dicticm,  presrats  (Mily  the  question  ot  jurisdic- 
tion, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3462-3466.] 

2.  Judgment  ^=»138(3)— Default— Vacation 
— Failubb  to  Sebtve  C0MP1.AINT  wixn  Sum- 

UONS. 

Failure  to  serve  copy  of  complaint  with 
summons,  as  required  by  Code  Civ.  Proc.  I 
410,  will  warrant  vacation  of  default  Judgment 
for  lack  of  jurisdictioo. 

[Ed.  Note.— For  other  cases,  sse  Jndgmoit, 
Cent  Dig.  i  254.] 


REPOBTBB  (CaL 

8.  JUDOUnT  4»138CS)-~DErAITI.T— VACATIOIf 

— Vabiakce  between  Cohflaxnt  and  Copt 
Bebvbd. 

The  fact  that  copy  of  ctmiplaint  served  with 
summons  differed  from  complaint  filed  in  omit- 
ting one  of  the  names  of  toe  defendants,  where 
this  was  stated  In  the  summons,  did  not  violate 
Code  Civ.  Proa  I  410,  requiring  service  of  copy 
of  complaint  with  summons,  so  as  to  warrant 
vacation  of  defauU  Judgment  fbr  lack  of  Juria- 
diction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  254.1  —  w 

4.  Pbocess  *s»156  —  Defective  Sebvicb  — 
Time  fob  Objection. 

If  defendant  desired  to  test  suffideocy  of 
service  of  copy  of  complaint  with  summons,  she 
should  have  appeared  and  made  appropriate  mo- 
tion at  the  trial,  instead  of  waiting  until  judg- 
ment  was  taken  against  her  and  uien  claiming 
it  a  nullity  because  of  minor  differences  between 
complaint  filed  and  copy  served. 

tRd.  Note.— For  other  cases,  see  Process,  Cent 
Dfg.  I  211.] 

5.  Pbocess  ^3158— Sebvicb— Monoir  to  Set 

Aside. 

A  motion  to  set  aside  service  of  summons 
will  be  denied  unless  d^endant's  substantial 
rights  were  affected. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig,  H  218-220.] 

6.  Pbocess  «=9l64(3)— Auendment  to  Pboov 
OF  Sehvice— FiCTiTioua  Defendant. 

Where  complaint  named  a  defendant  aa 
John  Doe  R.  and  default  judgmrat  was  taken 
•gainst  Mark  B.,  being  defendant's  true  name, 
and  be  being  served  with  process,  motion  to 
amend  proof  of  service  to  correspond  with  tho 
judgment  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  IS  24Q.  246.] 

7.  Judqmeht  ^18(3)  —  Plbadiko  to  Sup- 
poBT— Naub  of  Defsndant  —  Failobk  to 
Amend— FicrrriouB  Detendant. 

The  fact  that  complaint  was  not  amended  so 
as  to  state  defendant's  true  name,  where  defend- 
ant was  sued  under  a  fictitious  name,  was  a 
mere  irregularity,  and  did  not  invalidate  the 
Judgment  where  the  real  defendant  was  served 
with  process,  and  court  had  Jurisdiction  oi  sub- 
ject-matter. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  36.] 

S.*Jddouent  ^»18(3)  — Oouplaiht  to  Suf- 

POBT— PbATEB  fob  JUDQUENT. 

The  fact  that  the  body  ct  the  ccnnplaint 

seeks  no  personal  judgment  against  defendant, 
in  an  action  to  foreclose  a  mechanic's  lien,  did 
not  invalidate  judgment  where  the  prayer  of 
the  complaint  demanded  personal  judgment 

[Ed.  Note.— For  other  cassi^  see  Judgment 
Cent  Dig.  f  36.1 

9.  Appeai,  and  Ebbob  «=»188— Necbbbitt  of 

Objection— Motion  to  Amend  Betubn  of 
Pbocess. 

Where  defendant  failed  to  object  to  plain- 
tiff's motioa  to  smend  return  of  process  because 
of  failure  to  state  grounds,  appellate  court  will 

not  entertain  such  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1190-1201] 

Appeal  ftom  Superior  Court  City  and 
County  San  Vrandscoi  B.  P.  Mogan, 
Judge. 

Action  by  George  W.  McGinn  against  Mrs. 
Helen  Bees  and  others.  Judgment  tfa  plain- 
tiff. D^endant  named  appeals  from  order 
refusing  to  set  aside  Judgmoit  and  open  de- 


4ts>For  othsr  eases  sso  sams  tople  ana  KBT-NUKBBR  Ux  all  Kv-NumbireA  Digests  and  iDdasss 


Digitized  by 


Cal.)  MoGINN 

fault,  and  plaintiff  appoato  from  order  re- 
fusing to  permit  amendment  of  retam  of 
summons  and  from  order  vacating  Judgment 
u  to  defendaot  Mark  Rees.  Jndgmoit  for 
plaintiff  against  defendant  named  affirmed, 
and  orders  n^^slng  permission  to  amend 
return  of  summons  and  opening  default  of 
defendant  Mark  Rees  reversed. 

John  T.  Williams  and  Jobn  D.  Harloe, 
both  of  San  Francisco,  for  plaintiff.  Stafford 
ft  Stafford,  of  San  Frandaco.  for  defendant 
Helen  Rees. 

PKR  OUBIAH.  This  is  an  acttcm  to  fore- 
close a  lien  for  street  work.  According  to  the 
caption  of  the  complaint  the  action  is  against 
Beten  Rees,  John  Doe  Rees  Qier  hu^nd), 
and  four  flctltioos  defendants.  Helen  Rees, 
It  la  alleged  in  the  coaplabit.  Is  the  owner 
of  the  property  uptm  wfaldi  the  lien  la  claim- 
ed, and  she  alone  entered  into  the  contract 
irlth  plaintiff  for  the  performance  of  the 
street  work.  Jdtm  Doe  Rees  la  not  alleged 
to  be  a  flctltlona  defendant,  bnt  he  and  the 
four  flcCttiona  defendants,  it  la  averred,  claim 
aome  right  or  Interest  in  the  property,  but 
whtdi  la  sabordlnate  to  plaintiff's  claim. 
In  the  prayer  of  the  complaint  Jndgmoit  is 
demanded  againat  the  defoidants  for  $377.76. 
with  Interest  and  costs,  and  for  a  foreclosure 
of  plaintiff's  lien.  SnmnKms  was  served  <hi 
Hdm  Rees  and  Mark  Rees,  and  a  Judgment 
by  default  tor  the  amount  demanded  was 
entered  against  said  defendants  and  the  re- 
quested decree  granted.  Within  about  three 
months  after  the  entry  of  the  Judgment  each 
at  the  above-named  (iefendants,  specially  ajf^ 
pearlng  tor  that  purpose,  moved  the  court  to 
set  aside  the  Judgment  Anch  motion  was 
made,  not  under  the  provisions  ot  section  473 
of  the  Code  of  Cldl  Procedure,  but  upon  the 
ground  that  the  court  was  wholly  vrlthout 
Jurisdiction  to  enter  the  sam&  The  plaintiff 
also  upon  due  notice  requested  permission  to 
amend  the  proof  of  service  of  summons  on 
Mark  Rees.  The  court  refused  to  grant  the 
motion  to  set  aside  the  Judgm^t  against 
Helen  Rees,  and  refused  to  permit  the  plain- 
tiff to  amend  the  retam  of  summons,  but 
granted  the  motion  to  vacate  the  Judgment 
as  to  Mark  Rem.  The  plaintiff  and  defend- 
ants respectively  prosecute  appeals  from 
these  orders.  These  appeals  are  all  embraced 
in  one  record,  and  will  be  considered  together, 

[1]  Several  of  the  points  made  in  their 
briefs  by  Helen  and  Mark  Bees  could  be  con- 
sidered only  upon  an  appeal  from  the  Judg- 
ment or  upon  8  motion  made  under  the  terms 
of  section  473  of  the  Code  of  Civil  Procedure, 
and  not  upon  the  motlcms  giving  rise  to  these 
appeals,  which  simply  test  the  quesUoa  of  the 
Jurisdiction  of  the  court. 

[2]  The  ground  upon  whtdi  Helen  Rees  re- 
lies for  a  reversal  of  the  order  denying  her 
motion  to  vacate  the  Judgment  against  her 
Is  that  In  effect  she  was  not  served  with  a 
ccfpy  of  the  complaint  on  file  In  tlie  acUon  as 
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required  by  sectltm  410  of  ttie  Code  of  Civil 
Procedure.  A  copy  of  the^  complaint  most 
be  served  with  the  summons.  S.  P.  R.  Ca 
V.  iSupericv  Court,  59  Cat  471.  Tb&t  case 
was  approved  In  State  v.  Harrington,  81 
Mont  298,  78  Paa  485,  where  the  court  beld 
that  when  a  summons  was  served  without  a 
copy  of  the  complaint  the  cowt  was  without 
Jurisdiction. 

[S-6]  In  the  preset  case  there  were  a 
number  of  trivial  differences  between  the 
complaint  on  file  and  the  one  served,  the  most 
Important  of  which  was  the  omission  from 
the  latter  of  one  of  the  names  of  the  defend- 
ants contained  in  the  former,  but  as  the  sum- 
mons served  on  Helen  Rees  with  the  copy 
of  the  complaint  contained  the  omitted  name, 
we  take  the  view  that  there  was  not  such  a 
failure  to  comply  with  the  terms  of  section 
410  as  would  result  in  a  lack  of  Jurisdiction 
in  the  court  of  the  person  of  said  defendant. 
If  she  had  desired  to  test  the  sufficiency  of 
the  service,  she  could  have  appeared  and  by 
an  appropriate  motion  bad  that  question  set- 
tled at  once.  Arroyo  D.  D.  Co.  v.  Superior 
Court,  92  Cal.  47,  62,  28  Pnc.  64,  27  Am.  St 
Rep.  91.  We  think  she  could  not  wait  until 
Judgment  was  taken  against  her,  and  then 
claim  that  it  was  a  nullity  because  of  minor 
differences  between  the  ctunplalnt  filed  and 
the  coi^  served  upon  bee.  Rrum  v.  Ivlns, 
154  Cal.  17,  96  Pae  876,  129  Am.  Bt  Rep. 
137;  Drake  T.  IhiTenlck,  45  Cat  405.  And 
even  on  a  motion  to  set  aside  the  service  of 
summons,  unless  her  substantial  rights  were 
affected— ^hlch  does  not  ai^war  to  be  the 
ease  bore  such  a  motion  would  be  denied. 
Fraser  t.  Oakdala  U  A  W.  Co.,  78  OaL  187. 
14  Pac.  S2a 

Am  to  the  aK)eal  BCaik  Rees,  It  ajipears 
from  tbB  Tetam  that  the  sammona  with  a 
copy  of  the  complaint  was  served  on  Oilfl  de- 
fendant, but  that  the  name  of  Mark  Bees  did 
not  appear  in  the  o(Hnplalnt  or  summons. 
In  this  state  of  the  record,  vttboat  any 
amendment  thereof,  plaintiff  took  by  defonlt 
a  decree  of  forecloeare  and  a  Judgment  for 
$377.75  with  Interest  and  costs,  not  only 
againat  Helen  Rees,  but  also  against  Mark 
Rees.  On  the  bearliiff  of  the  motiott  made  by 
Mark  Rees  to  vacate  the  Judgment  against 
him  he  made  no  showing  or  claim  that  be 
was  not  served  with  summons,  or  that  he 
was  not  the  person  intended  to  be  sued  by 
the  name  Jtrfm  Doe  Rees.  He  depended— 
or  in  any  event,  according  to  the  motion 
and  the  grounds  thereof,  was  compelled  to 
d^>md— Km  the  point  that  from  the  face  of 
the  record  It  would  not  be  inesumed  that 
John  Doe  Rees  and  Mark  Rees  were  the 
same  person,  and  therefore  the  action  ap- 
pearing to  be  against  Jobn  Doe  Rees,  the 
court  was  without  Juriadictl<m  to  raider  a 
Judgment  against  Mark  Rees. 

If  it  appeared  from  the  face  of  the  record, 
as  contended,  that  one  perstm  was  served, 
and  a  dndgnuDt  vaa  obtained  against  a 
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■tnngar  to  tlie  ftctlon,  althougb  sored  with 
nunmons,  It  wopld,  no  doabt,  be  bdd  tbat 
the  coart  was  wlthont  jorladlcUon  tl  the 
person  so  served,  and  tbat  such  jndgment 
might  be  annulled  at  any  time  npon  motion. 
Bat  that  is  not  this  case,  for  here,  although 
it  la  not  so  alleged.  It  would  seem  to  appear 
from  the  name  Itself  that  John  Doe  Bees  was 
a  fictitious  defendant,  and  this  Inference  Is 
strengthened  by  the  fact  that  John  Doe  Kfea 
In  the  complaint,  and  Hark  Rees  In  the  Judg- 
ment, are  referred  to  as  the  husband  of  the 
defendant  Helen  Bees. 

[I]  Bat  however  tbat  may  be,  prior  to  the 
bearing  of  the  motion  to  set  aside  the  default 
of  Mark  Bees  the  plaintiff  had  moved  the 
court  for  permission  to  amend  the  return  of 
proof  of  service  of  eummons  so  as  to  make 
it  show  that  Hark  Bees  was  the  person 
sued  as  John  Doe  Rees,  and  that  Mark  Beat 
was  in  f&ct  served  with  summons.  This 
pn^osed  amendment  was  In  conformity  with 
the  facts ;  it  was  in  support  of  the  judgment, 
and  In  our  opinion  it  ought  to  have  been 
granted.  Morrisey  v.  Gray,  160  Gal.  390,  117 
Pac.  438 ;  Herman  v.  Santee,  103  CaL  519,  37 
Pac  600,  42  Am.  St  Bep.  145.  With  the 
returq  amended  as  proposed  the  recco-d 
wonld  then  bave  shown  tbat  Mark  Bees  was 
the  person  referred  to  and  intended  to  be 
described  In  the  complaint  by  the  name  of 
lohn  Doe  Bees,  in  which  event  the  Judgment 
could  not  be  regarded  as  void  on  its  face  and 
consequently  8td>Ject  to  be  set  aside  at  any 
time  on  m,otton. 

[7]  Pertuips,  as  suggested.  If  the  plaintUF 
desired  to  obtain  Judgment]  against  Mark 
Rees,  the  complaint  should  have  been  amended 
by  substituting  his  true  name  for  that  by 
which  he  had  been  sued;  but  failure  in  this 
respect  amounted  to  no  more  than  an  ir- 
regularity, for  which  the  Judgment  might 
have  been  reversed  on  appeal.  McKinlay  v. 
Tuttle,  42  Gal.  570 ;  Alameda  Co.  v.  Grockw, 
125  CaL  101,  IM.  67  Pac.  766.  The  court 
had  Jurisdiction  of  the  subject'matter,  and 
when  Mark  Bees  was  served  as  a  defendant 
sued  by  the  name  of  John  Doe  Bees,  which 
ai^ears  to  be  the  fact,  the  court  aguired 
Jurisdiction  of  Ills  person.  Campbell  v. 
Adams.  60  Gal  203 ;  Baldwin  t.  Morgan,  60 
Cal.  686. 

tl]  WhUe  It  Is  true  that  In  the  body  of 
the  complaint  no  personal  (Judgment  was 
sous^t  against  Marie  Bees,  nevertheless  the 
Judgment,  although  of  that  nature.  Is  not 
void,  tor  the  reason  .that  the  prayer  of  the 
oon^dalnt  demanded  a  personal  Judgment 
against  bim  tm  the  amount  of  the  contract 
piloe  <tf  the  voik  pwformed  together  with 
the  incidental  oosta.  If  there  had  beea  no 
Bndu  demand,  the  Jodsment  here  entered 
mli^t  be  z^rded  as  subject  to  the  attack 
now  made  npon  it,  but  there  la  a  cmfllct  of 
tbo  anthorittes  upon  that  qneatloiL  Chase  et 
aL  T.  Chrlstlanson,  41  Cal  2S8;  Georse  t.  I 


Nowlan,  38  Or.  S41,  64  Pac.  1:  Sadie  t. 
Wallace,  101  Minn.  168.  112  N.  W.  386,  11 

L.  R.  A  (N.  S.)  807,  and  notes,  118  Am.  St 
Bep.  612,  11  Ann.  Gas.  348;  Murdodc  t. 
De  Vries.  87  Cal.  527 ;  Brocrics  v.  Porlngt<Hi, 
117  Cal.  219,  48  Paa  1073. 

[I]  Plaintiff's  motion  to  amend  his  return 
falls  to  state  the  grounds  upon  which  it 
was  based.  It  does  not  appear  that  the  de- 
fendant objected  to  the  hearing  of  the  mo- 
tion on  that  ground,  and  apparently  the  ob- 
jection Is  here  made  for  the  first  time,  Cor 
which  reason  we  cannot  ratertaln  It. 

For  the  foregoing  reasons  the  Judgment 
against  defendant  Helen  Rees  Is  affirmed, 
and  the  orders  refusing  plaintiff  permission 
to  amend  his  return  of  summons  and  opening 
the  default  of  defendant  Mark  Beea  are  re- 
versed. 

LENNON,  P.  J.  The  Judgment  appealed 
from  is  affirmed,  and  the  orders,  refusing 
plaintiff  permission  to  amend  his  return  of 
summons,  and  upon  the  default  of  defendant 
Mark  Bees,  are  reversed,  for  the  reason  stated 
in  opinion  filed  December  30,  1916  (24  Cal 
App.  Dec.  52),  which  opinion  is  hereby  adopt-' 
ed  as  the  opinion  of  the  court  following  the 
resubmission  of  the  cause,  and  said  oplui<Mi  Is 
hereby  ordered  reflled  as  of  this  datei 


(S3  Cal.  App.  »o> 
CONNELL  CO.  v.  JBNNEB.   (Civ.  1901.) 

(District  Court  of  Appeal,  Second  DiPtrict,  Cal- 
ifornia.   April  3,  1917.) 

1.  Mastbb  ANO  SCBVANT  «=980(1Q^OMFIH- 
BATiOK— Findings. 

Findings  that  defendant  employ^  was  en- 
gaged at  a  Bpeci6ed  salatj  bnt  thai  for  two 
mmths  be  procured  credit  lor  a  larger  monthly 
salary  without  plaintiff  employer's  consent,  the 
excess  being  later  charged  back  to  him,  nega- 
tii-es  the  coDdnsioti  tbat  his  salary  was  in- 
creased. 

2.  Mastbb  and  Sbbvant  ^s>8(H16)— Aoeidk 

FOB  COMPBNSATION— PiXADlNQ. 

AU^atioDB  that  defendant  was  employed  at 
a  specified  montlily  salary  in  1912  mW  sup- 
ported by  findings  tbat  such  a  eoatract  was 
made  in  1909,  and  had  not  been  danged  with 
plaintiff  employer's  consent 

3.  Masteb  and  Sebvant  €:=»80(5)  —  Aonox 

FOB  ColiPENBATION— Plea  DIN  Q. 

Under  a  common  count  for  money  had  and 
received  plaintiff  employer  may  have  amount 
of  salary  due  defendant  employe  determined  in 
order  to  ascertain  the  balance  due  it  froui  col- 
lectiMis  made  by  defendant 

[Ed.  Note.— For  other  casM^  sea  Blaster  and 
Servant  Cent  Dig.  }  114.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  by  the  (3onnell  Company  against 
Arthur  Jramer.  From  an  adverse  Judgment, 
plaintiff  appeals.  Beversed. 

Stciibaia  *  Stephens,  of  Los  Angles,  for 
appellant  Kendrldc&  Ardls,  J.  G.  Craig,  and 
Bdwai-d  Winterer,  all  of  Lob  Angeles,  for  nt~ 
Bpondent 
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JAMES,  J.  Appeal  by  the  plaintiff  taken 
from  an  adverse  Judgment  and  presented  on 
the  Judgment  roll. 

Tbe  complaint  <rf  plaintiff  contained  state- 
ments <tf  four  alleged  causes  of  action,  tbe 
Arst  two  only  of  whicb  need  to  be  considered. 
In  tbe  first  cause  at  action  It  Is  alleged  tbat 
on  tbe  let  day  of  February,  1912,  and  sub- 
seqneDt  tbereto.  defotdant  was  enq>loyed  by 
tbe  plaintiff  und«'  an  arrangement  by  wblob 
defendant  was  to  devote  fala  time  and  serv- 
ices In  tbe  business  of  tbe  plaintiff  for  a 
calary  of  $100  per  montb,  witb  an  addition- 
al sam  of  $20  per  month  to  be  paid  to  bim 
for  tbe  use  of  an  automobile.  In  tbls  cause 
of  action  It  was  further  alleged  that  defend- 
ant bed  received  and  collected  from  debtors 
of  the  plaintiff  tbe  sum  of  $443.86  in  excess 
of  tbe  amounts  wbldi  he  had  earned  by  rea- 
son of  tbe  agreement  aforesaid,  and  which 
excess  sum  of  money  he  bad  refused  to  pay 
to  the  plaintiff  upon  demand.  Tbe  second 
cause  of  action  was  in  the  form  of  a  common 
coDDt  for  the  same  amount  of  money  as  mon- 
ey bad  and  received  by  the  defendant  to  and 
for  the  use  of  the  plaintiff.  By  way  of  an- 
swer the  defendant  alleged  that  on  or  etwut 
tbe  1st  day  of  March,  1909,  he  entered  into 
an  agreement  with  the  plaintiff  to'  render 
services  for  the  compensation  of  $100  per 
mootti,  and  tbat  In  May,  1909,  there  was 
added  to  bis  compoisatlon  the  sum  of  $20 
per  month  for  tbe  use  of  bis  automobile.  He 
alleged  that  that  arrangement  was  to  con- 
tliioe  for  a  period  of  one  year,  but  tbat  he 
continued  to  render  services  until  December 
31, 1910.  without  any  further  agreement  for 
a  different  compensation,  and  that  he  col- 
lected and  received  up  to  December  31,  1910, 
the  snm  of  $120  per  montb  according  to  tbe 
agreement,  although  be  alleges  that  bis 
wrvioes  were  worth  the  sum  of  $150  per 
rooDth.  Be  then  allied  tbat  about  tbe  1st 
day  of  December,  1910.  be  notified  tbe  mana- 
ger of  tbe  company  that,  if  be  continued  to 
wortL  for  the  plaintiff  company,  "be  must 
bave  $150  per  month."  and  that  he  would  re- 
tain ttiat  amount  out  of  moneys  collected  by 
iUm,  and  tliat  plaintiff  nor  its  manager  made 
any  objection  tbereto;  that  defendant  con- 
tinued to  serve  the  plaintiff  and  to  retain 
tbe  sum  of  $150  per  montb ;  tbat  bis  services 
oontiuued  up  to  the  15tb  day  of  March,  191S. 
The  court  made  findings  by  whicb  the  facts 
were  determined  to  be  tbat  on  or  about  the 
1st  day  of  March,  1909,  the  defendant  was 
employed  by  the  [dalntlff  at  the  monthly 
fomprasation  of  $100,  and  that  about  the 
1st  day  of  May,  1909,  an  agreement  was  made 
allowing  to  defttidant  $20  per  montb  addl- 
tlooal  for  the  use  of  an  automobile,  and  tbat 
defmdant  continued  in  tbe  enq;^  of  idain- 
tlff  until  tbe  etb  day  of  Mazcta,  1913.  Far- 
ther facts  on  found  In  tbe  following  terms : 

"Tlat  in  tbe  month  of  December,  1910,  the 
defendant  demanded  of  the  plaintiEF  tbat  his 
nUrr  be  thereafter  rateed  to  the  sum  of  $150 
per  mootb  for  Ua  services  and  for  the  use  of  liis 


said  automobile;  that  said  demand  was  made 
of  tbe  plaintiff  through  tbe  secretarv  and  treas- 
urer oi  the  plaintiff,  one  Madge  H.  Ccmnell; 
that  thereupon  the  said  Conuetl  failed  to  r^use 
said  demand,  and  failed  to  accede  to  said  de- 
mand, and  failed  to  diadiarge  the  defendant 
from  tbe  emploj  of  tlie  plaintiff;  that  tben;- 
after,  at  tbe  dlrectioa  of  the  defendant,  tbe 
botdckeeper  for  the  plaintiff,  entered  upon  the 
books  of  i^intfC  in  the  account  of  said  de- 
fendant for  the  months  of  January  and  Feb- 
ruary, 1911,  a  credit  to  the  defendant  of  $150 
for  each  of  said  monthe  as  salary.  Thereafter 
tbe  fact  of  said  entries  was  broogbt  to  the 
attenticn  of  tbe  said  Oonnell,  who  voiced  ob- 
jections to  the  same  to  the  defendant,  and 
called  the  attention  of  the  president  of  the 
plaintiff  thereto;  that  aafd  president  tbereu^n 
mstructed  tbe  defendant  that  be  had  no  right 
to  raise  bis  own  salary,  and  pursuant  to  the  in- 
structions of  said  president,  on  the  28tb  day  of 
February,  1911,  a  charge  was  made  upon  said 
books  against  the  defendant  in  the  sum  of  $60 
for  excess  in  salary;  tbat  at  all  times  thereaft- 
er said  account  upon  said  books  of  defendant 
was  credited  witb  the  sum  ot  $120  per  month 
and  no  more ;  that  said  books  wer^  at  all  times 
open  to  the  inspection  of  the  defendant,  and 
were  inspected  by  him,  and  be  bad  knowledge 
of  the  fact  of  all  of  said  entries;  tbat  there- 
after, up  to  tbe  time  of  the  termination  of  the 
employment  of  the  defendant,  the  defendant 
and  said  Ucnneil  continued  to  quarrd  and  dis- 
pute with  each  otber  as  to  the  amount  of  tbe 
salary  of  the  delendant" 

It  was  further  found  that  It  was  not  true 
tbat  the  defendant  was  employed  for  the 
period  of  one  year,  "or  for  any  other  definite 
period  of  time."  It  was  also  found  tlmt  tbe 
defendant  bad  collected  tbe  sum  sued  for  by 
the  plaintiff,  and  tbat  such  sum  was  In  ex- 
cess of  the  amount  of  money  which  would  be 
due  blm  under  tbe  compensation  as  agreed 
of  $120  per  montb.  It  was  further  found 
tbat  it  was  not  true  tbat  defendant's  services 
were  woitb  $150  per  month,  but  tbat  it  was 
true  tbat  about  the  1st  day  of  December, 
1910,  the  defendant  notified  tbe  manager  of 
the  company  that.  If  be  continued  to  work 
after  the  31st  of  December,  he  must  have 
$150  per  montb,  and  tbat  plaintiff  nor  Its  said 
manager  made  any  objection  at  tbat  time, 
and  that  the  defendant  was  credited  witb  tbe. 
sum  of  $150  per  montb  for  the  months  of 
January  and  February,  1911.  This  finding 
then  follows: 

"Tbat  it  is  true  that  the  services  of  the  said 
defendant  after  January  1,  1911,  continued 
during  all  tbe  time  from  that  date  until  on  or 
about  tbe  15tb  day  of  March,  1913,  with  full 
knowledge  on  the  part  of  the  manager  of  the 
plaintiff  and  of  its  directors.  But  it  is  not 
true  that  said  services  continued  with  full 
knowledge  that  the  defendant  lias  inven  notice 
that  be  would  serve  the  company  only  on  tbe 
condition  that  he  was  paid  or  allowed  to  draw 
from  the  company  $160  per  miAth  during  tbe 
time  tbat  he  served  tbe  idaintiff." 

[1-3]  Tbe  findings,  as  will  be  noted,  were 
somewhat  contradictory.  The  substance, 
however,  of  tbe  findings,  to  our  minds,  clear- 
ly negatives  the  conclusion  that  the  defend- 
ant at  any  time  was  serving  the  plaintiff 
company  under  any  different  arrangement  as 
to  compensation  than  tbat  originally  entered 
Into  by  blm.  Up  to  tbe  time  tbat  he  sought 
to  secure  an  Increase  in  compensation  there 
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was  no  dispute  u  to  the  terms  of  his  em- 
ploymeot.  and  If  he  conttnsed  to  work  for 
the  plaintiff  without  any  agreement  consent- 
ed to  by  the  plaintiff  wbldi  would  change 
Out  compensation,  we  ttilnk  that  It  must  be 
Inferred  as  a  condudon  that  be  con- 
sented to  work  for  the  compensation  there- 
tofore agreed  upon.  It  appears  from  the  find- 
ings that,  while  a.  credit  of  $1S0  per  month 
was  entered  for  two  mmiths,  that  oredlt  was 
not  authorized  the  plaintiff  company,  and 
that  the  excess  was  diarged  bade  to  the  de- 
fendant, and  that  he  continued  to  work  many 
mouths  thereafter  with  the  acconnts  on  the 
books  of  the  company  showing  a  credit  oC 
compensation  as  or^lnally  agreed  upon  only, 
and  that  he  had  knowledge  of  the  tntt  that 
the  books  were  so  kept  Counsel  for  respond- 
ent argue  that  the  plaintiff  declared  npmi 
an  express  contract  which  the  court  found  to 
be  different  from  that  alleged;  but  we  do 
not  tblnk  tbat  sndi  is  tlie  effect  of  the  flnd- 
li^  At  any  rate,  under  the  allegations  of 
the  second  alleged  cause  of  action,  plaintiff 
was  entitled  to  have  ascertained  the  amount 
due  to  the  defendant  In  order  to  have  fixed 
the  amonnt  whldi  it  was  alleged  he  had  col- 
lected and  not  accounted  for. 

By  a  supplemental  complaint  the  plaintiff 
Bougbt  to  set  up  certain  fiicts  regarding  a 
Judgment  of  the  Justice's  court  wherein  the 
assignor  of  the  defendant  bad  brought  suit 
on  behalf  of  the  defendant  to  recover  from 
the  plaintiff  certain  money  alleged  to  be  due, 
and  by  reason  of  which  Judgment  It  was  as- 
serted defendant  was  estopped  from  claiming 
any  offset  against  the  demand  of  the  plnio- 
tiff.  We  do  not  think  that  that  judgment 
was  properly  pleaded  In  bar  under  the  condi- 
tion of  the  Issues ;  but,  in  the  view  we  have 
taken  of  the  case,  that  matter  becomes  Im- 
material here. 

The  Judgment  Is  reversed  In  order  that  a 
new  trial  may  be  had. 

We  concur:  GONRBT.  P.  J.;  SBAW,  J. 


(33  Cal.  App.  317) 

LAPIQTJE  T.  PLUMMER  et  al.    (Civ.  2231.) 

(District  Court  of  Apn«al,  Second  District,  Cal- 
ifornia.  March  20. 1917.  Rehearing  Denied 
by  Sai»eme  Court  May  24,  1017.) 

Afpbal  ano  Dbbor  ^>631  —  Transcbipt  of 
JtrnouEKT  Roll— Necebsitt  of  Pbinttno. 
Code  Civ.  Proc.  88  953a,  9B3b,  and  fl53c.  as 
effective  August,  1914,  regulating  the  prepara- 
tion, etc.,  of  pbonograpbic  reports  and  tran- 
scripts on  appeal,  did  not  apply  to  an  appeal 
from  a  Judgment  upon  the  Judgment  roll  alone, 
and  auch  a  record  must  be  printed  under  the 
direct  providona  ot  Supreme  Court  rule  7  (119 
Pac.  xi). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  27(i&-2770.1 

Appeal  from  Superior  Couri,  Los  Angeles 
County ;  Lewis  R.  Works,  Judge. 

Action  by  John  Lapique  against  Eugene 
R.  Plummer,  Catherine  Agoure,  and  others- 


From  a  Judgment  dismissing  the  actlcm  u 
to  Catherine  Agoure,  plaintiff  appeals.  Ap- 
peal dismissed. 

Laplque,  of  Orange,  In  pro.  per. 
O'MelTeny,  Stevens  &  MllUkln  and  Stuart 
O'M^veny,  all  of  Los  Angeles,  for  respond- 
eat. 

PER  CURIAM.  ^Is  la  an  appeal  npon 
the  Judgment  roll  from  a  Jndgment  of  dls- 
missal  of  the  action  as  to  respondent,  Cath- 
erine Agoure,  as  aldminlstraf  rix  of  the  estate 
of  Pierre  Agoure,  deceased,  entered  npon  an 
order  of  ooort  sostalnlng  her  demurrer  to 
the  second  amended  eranplalnt,  without  leave 
to  amend. 

As  stated,  the  an>eal  is  upon  the  Judgment 
roll  alone,  a  transo-lpt  of  which  is  presented 
by  a  certified  ^pewritten  copy.  No  author^ 
Ity  is  found,  either  In  the  rules  of  the  court 
or  in  the  statutory  provisions  of  the  Code,  for 
this  method  of  bringing  up  tbe  record,  where 
It  consists  solely  and  alone  of  the  Judgment 
rolL  In  the  cases  there  weclfied  sections 
953a,  953b,  and  953c.  Code  of  (Xvll  Procedure, 
provide  tot  the  preparation,  certification,  and 
filing  of  phonographic  reports  and  tran- 
scripts of  records  to  be  used  on  appeal ;  bnt 
these  sections  do  not  apply  to  the  transcript 
where  tbe  appeal  Is  from  the  Jndgment  npoa 
the  Judgment  roll  alone. 

"The  provision  that  the  transcript  need  not  be 
printed  applies  only  where  the  appellant  has 
availed  himself  of  aection  953a,  ano  tbe  latter 
section  relates  and  applies  only  to  cases  where 
a  reporter's  transcript  is  prepared  and  settied." 
Uarpold  v.  Slocum,  168  CaL  364,  143  Pac.  600. 

Hence,  It  follows  that  In  cases  where  there 
Is  no  substitute  for  the  bill  or  reporter's 
transcript  prepared  under  section  953a  there 
is  no  statutory  exemption  from  the  necessity 
of  printing  the  transcript,  as  required  by  rule 
7  (119  Pac.  xi)  of  the  Supreme  Court  on  the 
subject,  which  must  prevail.  For  this  reason, 
the  appellant  is  not  entitled  to  a  hearing  of 
tbe  appeal,  which  should  be  and  tt  Is  dis- 
missed. 

Our  opinion  la  based  upon  the  sections  oj 
the  Code  as  they  were  In  August,  1814.  whai 
the  transcript  herein  was  filed. 

"^^^      (13         ipp.  807> 
LAPIQUE  V.  WALSH.    (Civ.  No.  2230.) 

(District  Court  of  Appeal,  Second  District,  Cal« 
ifomia.   March  20, 1917.   Rehearing  Denied 

by  Supreme  Court  May  24,  1917.) 
Appeal  from '  Superior  Court,  Los  Angelee 
County ;  Fred  H.  Taft,  Judge. 

Action  by  John  Lapique  against  Frank 
Walsh,  administrator  of  the  estate  of  Laurent 
Etchopare,  deceased.    From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Appeal 
dismissed. 

John  Lapique,  of  Orange,  In  mo.  per.  H.  H. 
Appel  and  Horace  Bdl,  both  of  Los  Angeles,  for 

respondent 

PER  CURIAM.  It  appearing  that  the  facta 
in  thia  case  are  idratical  with  those  involved 
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In  dvU  No.  2231.  CDtitled  Scim  Laniqiie,  Appel- 
laa^  T.  En^me  It.  Plommer  et  al.,  Beqxtndents, 
166  Pac.  66,  wbereio  an  ophiioo  waa  this  day 

filed  dismissing  the  appeal,  it  ia  ordered,  opon 
tbe  authority  of  the  opiDiou  so  Sled  in  said  last- 
mentiODed  case,  tbat  the  appeal  herein  be,  and 
the  aame  is.  diamisaed. 


(33  Cal.  App.  807) 

LAPIQUE  et  aL  v.  AGOURE.   (Oiv.  No.  222».) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   March  26.  1017.    Rehearinfc  De- 
riied  by  Sapreme  Court  May  24,  1917.) 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Lewis  B.  Worlts,  Judge. 

Action  by  John  Lapique  and  others,  as  surviv- 
ing copartners,  etc.,  against  Catherine  Agoure, 
adininistratrix  of  the  estate  of  Pierre  Agoure, 
deceased.  From  a  Judgment  dismissing  the 
complain^  John  Lapique  appeals.  Appeal  dis- 
misKd. 

John  Lapique,  of  Orange,  In  pro.  per.  CMel- 
•noj,  Stevens  &  Millikin  and  Stuart  (yMelven;, 
ail  ik  Los  Angeles,  for  respondent. 

PER  OURTAH.  Tt  appearing  tbat  tbe  facts 
In  this  case  are  identical  with  those  involved'  in 
dvil  No.  2231,  entitled  Jobn  Lapique,  Appel- 
lant, V.  Ehigene  R.  Plummer,  et  al.,  Respond- 
ents^ 166  Pac  06,  wherein  an  (pinion  waa  this 
day  filed  dismissing  the  a{q>eal,  it  is  ordered, 
upon  the  authority  of  the  opinion  ao  filed  In 
said  last-mentioaed  case,  that  the  appeal  herdn 
be,  and  the  same  is,  diamissad. 

(96  Wash.  4a») 

QTTILP  GOLD  MINING  00.  T.  RDFUBLIO 

MINES  CORP.  et  ah  (No.  13751.) 

(Supreme  Court  of  Washington.  Ma;  18, 1917.) 
L  Mines  and  Minerals  4=bS60S)— OoiiTKAcra 

— CONSIBUCTION— TlTLB. 

Under  a  contract  providing  Chat  upon  for- 
feiture  defendant  was  to  give  a  good  and  suffi- 
cient deed,  nmveying  to  plaintiff  all  ore  bodiea  of 
every  descriptitm  lying  east  of  tbe  west  line  of 
the  Q.  claim  extended  down  vertically  and  lying 
south  of  the  north  end  line  of  the  (J.  claim  ex- 
tended down  vertically,  and  which  may  apex 
within  the  lines  of  the  S.  claim,  held  that  as  the 
claims  overlapped  in  their  original  survey,  and 
the  amount  of  such  overlap  was  included  in  the 
patent  to  the  S.  daim,  but  excepted  from  tbe 
amiroxiDUite  northwest  comer  of  the  Q.  claim  by 
a  later  t>Atent  to  it,  plaintiff  was,  upon  forfei- 
ture, entitled  as  to  defendants  to  all  ore  bodies 
the  apex  of  which  was  within  the  S.  claim  lying 
south  of  the  north  end  line  of  tbe  Q.  claim  ex- 
tended vertically  down,  and  east  of  the  west  line 
extended  vertically  down,  determined  to  be  the 
line  from  tbe  point  where  the  north  end  line 
of  the  Q.  claim  intellects  tbe  east  tine  of  the 
S.  flaim;  thence  along  and  coincident  with  the 
east  side  line  of  the  S.  claim,  from  tbe  point  of 
bitersection  to  the  aoutbeast  comer  of  tbe  S. 
claim;  thence  along- and  coincident  with  the 
south  end  line  of  the  S.  claim  to  the  point  of  in- 
tersection with  the  west  side  line  of  the  Q.  claim 
as  surveyed ;  thence  southerly  along  the  west 
side  line  of  the  Q.  claim  as  surveyed  to  Ita  south- 
ciiy  end  line. 

[Ed.  Note. — For  other  case^,  see  Mines  and 
Minerals,  Cent  Dig.  8S  155,  162.] 

2.  Minks  and  Minebaus  4^31(1)— Extbaut- 
KBAi.  Rights— GoxpxjANCE  with  Statute. 
As  Congress  has  prescribed  the  conditions 
upon  which  extralateral  riRhta  may  be  acquired, 
a  party  dealing  with  mininfc  locations  must 
bring  himself  within  those  conditions  or  else  be 


content  with  simply  the  minerals  beneath  th 
surface  of  his  own  territory. 

[EM.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S  75.] 

3.  Mines  and  Minerals  «=531(2)— Right  to 
Vein  Having  Apex  Within  Claim. 

Under  Act  Cong.  May  10,  1872  (Rev.  St. 
U.  S.  §  2319  ct  seq.  [U.  S.  Comp.  St.  1916.  § 
4614  et  seq.])  tbe  end  iines  of  a  mining  daim 
are  required  to  be  projected  parallel  with  each 
other  and  {crosswise  of  the  general  course  of  thi 
veins  within  the  surface  limits  of  tbe  locaUon. 
and  whenever  the  top  or  apex  of  the  vein  ii' 
found  within  the  surface  lines  extended  vertical- 
ly downwards,  tbe  vein  may  be  followed  out^do 
the  vertical  side  lines, 

[Ed.  Note. — For  other  casea^  see  Hinea  and 

Minerals,  Cent  Dig.  5  76.] 

4.  Mines  and  Minerals  <S='S1(2) — Right  to 
Follow  a  Vein  on  its  Dip. 

If  tbe  apex  pf  a  vein  crosses  one  end  lin* 
and  one  side  line  of  a  lode  mining  claim  aa  lo* 
cated  thereon,  there  Is  the  right  to  follow  tLt 
vein  on  ita  dip  beyond  the  aide  line. 

[Ed.  Note.— For  other  cases,  see  Ulnes  ati4 
Minerals,  Cent  Dig.  |  76.] 

Department  2.  Appeal  bom  Superior 
Court,  Klnc  C<nmt7;  B.  K.  Pendergast.  Judge. 

Action  by  the  QnUp  Gold  Mlniuff<Gompaiiy 
against  the  Republic  M,lne8  Corporation  and 
others.  There  waa  a  judgment  for  plalntifC 
ocmtalning  certain  exceptions  and  provisions, 
from  whldL  It  aimeala.  Berersed,  with  di- 
rections. 

Voorhees  &  Oanfteld,  of  Spokane,  tor  a^Kl- 
lant  A.  J.  Laughtm,  of  Republic^  for  re* 
spondenta. 

HOLCOMB,  J.  This  Is  an  appeal  from 
parts  of  a  judgmmt  and  decree  In  an  action 
brooght  by  appellant  against  the  Republic 
Mines  Corporation  and  the  other  respondents 
and  defendants  claiming  under  It,  to  establish 
the  ownership  of  appellant  In  and  to  the 
Quilp  lode  mining  claim,  government  survey 
No.  S7S,  In  and  to  all  lodes,  veins,  ores,  min- 
erals, ore  bodies  and  deposits  of  ore  lying 
within  the  surface  boundaries  of  tbe  Quilp 
lode  mining  claim,  extended  vertically  down- 
ward, and  to  declare  that  respondents  and 
defendants  have  no  right,  title,  estate,  inter- 
est, claim,  or  right  of  possession  therein,  and 
to  enjoin  and  restrain  them  from  asserting 
any  right  therrin  and  from  entering  or  tres- 
passing thereon  or  mining  or  removing  the 
ores  therein,  and  to  quiet  the  title  of  the  ap- 
pellant In  all  ore  bodies  of  every  description 
lying  east  of  the  west  line  of  the  Quilp  min- 
ing claim,  extended  vertically  downward  and 
lying  south  of  the  north  end  line  of  the  Qoilp 
mining  claim  extended  down  vertically  and 
whlcti  may  apex  within  the  lines  of  the  Sur- 
prise lode  mining  claim,  and  to  compel  the 
execution  and  delivery  of  a  deedf  of  convey- 
ance by  respondents  to  appellant  of  all  the 
ore  bodies  above  described  according  to  the 
terms  and  condltlMis  of  a  certain  contract 
made  and  entered  into  between  appellant  and 
the  Republic  Mines  Oorporation  or  Imperator 
OMupany. 


CS»For  otber  easss  sea  same  toplo  and  KItT-NUHBBR  In  sll  Key-Numbered  Dlaaots  snfl  Indsxsa 


Digitized  by 


58 


166  PACIFIC 


BBPORTER 


(Wa«b. 


The  pleadings  and  Issues  in  the  ease  are 
rei7  mnltlfarious  and  Intricate,  some  ot  ttiem 
bvisig  immaterial  or  cS.  only  incidental  inpof- 
tance  as  the  case  GtMoes  here  and  in  rlew  of 
our  disposition  of  the  case.  Upon  the  trial  of 
the  actlcm  the  court  entered  a  decree  in  favor 
of  the  appellant  gCTerally,  but  containing 
certain  exceptions  and  provisions  from  which 
ai^llant  prosecutes  this  appeal. 

Appellant  produced  pnx^  to  sustain  sub- 
stantially the  following  fiacts:  For  many 
years  pri<n>  to  Qie  month  of  October,  1912, 
appellant  had  been,  and  ever  since  has  been, 
the  owner  ot  the  Qnllp  lode  mining  (dalm, 
survey  Na  37S,  in  Ferry  county,  Wash.,  and 
during  sudL  time  the  Bepubllc  iunes  CoriK)- 
ration  and  Its  successors  in  interest  have  been 
the  owners  ot  the  Lone  Pine,  Last  Oiance, 
and  of  the  Surprise  lode  mining  daim,  survey 
Na  363,  a  pri<»  location  and  claim  in  that 
county.  Hie  Qullp  and  Surprise  claims  over- 
lap In  their  surveys.  The  relative  situation 
of  the  two  datms  la  shown  by  the  following 
map  or  diagram  to  which  reference  is  made: 


This  diagram  shows  the  courses  and  dis- 
tances of  the  end  and  side  Lines  of  each  claim, 
the  location  of  the  comers  thereof,  and  the 
amount  of  the  two  claims  that  are  in  conflict. 
The  area  In  conflict  as  to  location  on  the  sur- 
face Is  the  equilateral  figure  A  B  C  3  on  the 
diagram,  which  area  was  conveyed  by  patent 


from  the  government  to  the  Surprise  lode 
minify;  claim  and  was  ^Mdally  excepted 
frmn  the  grant  In  the  patent  from  the  gov- 
oiunent  to  the  Qullp  lode  mining  claim.  But 
this  territory  la  not  in  dilute  here,  and  does 
not  Incdude  any  ot  the  ore  bo^es  In  dispute. 
During  the  year  1010  appellant  had  given  an 
option  or  IxHid  upon  the  Quilp  lode  mining 
claim  to  oae  3.  "L.  Harper,  by  whom  It  was 
asedgned  to  defoidant  Imperator  Qullp  Com- 
pany, hereinafter  called  ttie  Imperator  Cmn- 
pany.  In  working  this  bond  within  the  Quilp 
Lode  Mining  claim  the  Imperatw  Company, 
in  running  a  tunnel  from  the  south  in  the 
400-foot  levri  of  the  Qullp  lode  mining  claim, 
encountered  a  body  of  ore  oa  the  400-foot 
l«*el.  Ae  tunn^  and  the  ore  encountered 
marked  "stope^*  are  an)roximately  located 
on  this  diagram.  On  August  20,  1912,  the 
Imperator  Company  being  then  in  default 
upon  Its  bond  to  appellant,  the  latter  declared 
the  bond  forfeited  and  the  rights  of  the  Im- 
perator Company  within  the  Qullp  lode  min- 
ing claim  terminated.  Previous  to  this  time 
the  Republic  Mines  Corporation  had  begun 
the  fflccavation  of  an  Incline  shaft  north  of 
the  north  end  line  ot  the  Quilp  claim,  the 
location  of  which  is  indicated  upon  the  dia- 
gram. In  the  summer  of  1912  appellant  was 
informed  tbat  the  It^imblic  Mhies  CorporatloD 
had  drifted  into  and  was  taking  out  and 
removing  ores  at  the  600-foot  levd.  of  the 
QuJlp,  which  one  were  taken  from  wlthlu 
the  vertical  boundaries  of  the  Quilp  lode  min- 
ing claim. 

B^ieving  that  It  was  the  owner  of  this  ore 
body  which  was  being  removed  by  the  Repub- 
lic Mines  Corporation,  appellant  directed  the 
prosecution  of  an  action  to  restrain  and  en- 
join the  Republic  Mines  Corporation  from 
mining  or  extracting  ores  from  within  the 
surface  lines  of  the  Qullp  lode  mining  claim 
extending  vertically  downwards.  This  suit, 
which  was  subsequently  brought,  was  refer- 
red to  in  the  trial  of  the  action  as  the  apex 
suit.  The  Republic  Mines  Corporation  at 
this  time  and  the  Imperator  Company  when 
being  operated  were  both  under  the  manage- 
ment of  J.  Ll  Harper.  When  Harper  was 
advised  that  the  appellant  was  about  to  begin 
an  action  against  the  Republic  Mines  Corpo- 
ration to  enjoin  It  from  taking  out  and  re- 
moving the  ores  from  within  the  Qullp  lode 
mining  claim,  the  Imperator  Company,  at 
his  direction,  commenced  an  action  in  the  su- 
perior court  of  Spokane  county  <hi  October 
15, 1912,  against  the  Quilp  Gold  Mining  Com- 
pany,  for  the  recovery  of  the  sum  of  $410,000, 
which  action  was  referred  to  in  the  trial  as 
the  fraud  action.'  On  August  31,  1912,  the 
Qullp  Company  had  commenced  an  action  in 
the  superior  court  of  Spokane  county  against 
Harper,  the  Imperator  Company,  and  the 
North  Washington  Power  &  Reduction  Com- 
pany, another  Harper  corporation,  for  the 
sura  of  $4,100,  claimed  to  have  beea  due  as 
royalties  under  the  first  bond  given  by  the 
Qullp  Oompany  to  Harper,  and  held  1^  tb» 
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Imperator  Company,  and  not  paid  to  the 
QnUp  Gmnpany  in  accordance  with  tiie  terms 
of  the  bond,  aa  vas  oontoided  by  tbm  Qnllp 
Company.  This  action  was  pending  at  the 
time  of  the  commencement  oi  the  apex  suit. 
Tbe'apoc  anlt  i^rred  to  iras  begun  on  Oe- 
tober  IT,  lftl2.  Hie  question  oC  the  owner- 
ship of  the  ores,  then  being  taken  oat  and 
xemored  the  RqniUlc  Mines  Gorporatlcm 
and  HarpOT  from  within  the  snifsce  lines  of 
the  QnUp  dalm  extended  vertlcaJly  down- 
ward, was  thmitt  Involved.  The  plalntur  In 
that  action,  appellant  here,  claimed  the  same 
tqr  reason  ot  Ita  ownership  of  the  ground, 
and  the  defendant  Repidtlle  Mines  Corpora- 
tion set  np  an  ownetshlp  In  the  ore  body  It- 
s^  by  mson  of  the  all^^  fact  that  the 
vein  wherein  the  ore  body  was  situate  had 
Its  ap«  within  the  snrftice' lines  of  the  Sur- 
prise dalm,  and  that  therefore  the  BepuMlc 
Mines  Oorporfltion.  under  the  doctrine  of  ex- 
tralataral  tii^ts,  had  a  right  to  follow  and 
remove  these  ores  wheresoever  the  same 
should  be  sltnated.  In  the  apex  suit  the 
Idalntlff  fnrther  demsnded  lodgment  for 
$100,000  damages  for  trMpass  npim  the  Qnilp 
dalm  by  the  d^uidants.  The  apex  suit  came 
«a  ton  hearing  npon  a  tenq;>orary  injunction 
duing  the  pendency  <a  the  action,  and  was 
partially  he&rd  the  coort  npon  oral  testi- 
mony, and  audi  proceedings  were  had  that, 
on  Novemhu'  SXK  1912,  an  order  was  entered 
temporarily  restraining  and  enjoining  the  Re- 
public  Mines  Gorporatl<m  from  taking  or  re- 
moving any  such  ores  pending  the  trial  of 
the  actlcn  npon  the  merits.  Some  of  the 
antecedent  facts  are  here  redted  as  tending 
to  show  the  aitoatioa  existing  at  the  time  of 
the  execution  of  the  contract  sued  upon  and 
flielr  bearing  therewi. 

While  these  various  actions,  except  the  pres- 
ent one,  were  pending,  and  on  May  2,  1913, 
a  contract  was  entered  Into  betwe«i  the  Be- 
poUle  Mines  Corporation,  the  Imperator 
Gwnpany,  and  the  anpellant,  whidt  la  the 
contract  upon  wbidi  appellant  -bases  this  ao- 
don.  In  this  contract,  after  redtlng  the 
ownership  of  the  Qullp  and  Surprtse  dahns 
and  their  location  with  reference  to  each 
other  and  the  existence  ot  the  three  several 
controversies  and  pendency  of  the  three  sev- 
oal  snlto  and  ttie  desire  of  eadi  and  all  to 
settle  all  oontroverales.  the  parties  agreed: 
(1)  That  tb»  Impentiw  Company  would  pay 
the  QnUp  Company  certain  sums  of  money 
on  or  before  January  1,  1814,  with  other 
deferred  payments,  and  that  upon  audi  pay- 
ment the  Qullp  company  would  execute  and 
deliver  to  the  Imperator  Company  a  good 
and  snffldoit  deed  of  convince  of  tibe  Qullp 
lode  mining  claim,  with  all  the  dips,  spurs, 
angles,  etc,  together  with  certain  personal 
ppoperty^  &  That  if  the  Imperator  Company 
diGuld  fail  to  make  any  payment  within  the 
time  specified*  then  the  contract  should  be* 
come  forfeited  and  all  paymente  made  by 
the  Impmtor  Cnnpany  prior  to  sndi  for- 
feiture Blionld  be  forfdted  to  the  Qullp  Com* 


pany  as  liquidated  damages.  ^  Tb&t  the 
Imperator  Ctmipany  algixt,  so  long  as  it  com- 
plied  with  the  contract,  enter  upon  the  Qullp 
dalm  and  mine  and  woilc  the  dalm  and  ex- 
tract ores,  provided  that,  If  it  so  did,  It 
should  pay  plafaitUf  Qnllp  Company  as  royal- 
ty 20  per  ceat,  of  all  net  mill  or  smritn 
returns  and  SO  ceatB  pmr  ton  flat  rate  uixm 
said  ore  extracted  from  said  Qullp  dalm. 
(4)  That  Qie  Imperator  Company  should 
cause  the  snidtOT  or  mill  treating  said  ores 
to  send  n^ltles  to  the  Qullp  Company  at  Ite 
office,  and  should  cause  the  mill  or  smelter 
to  said  smelter  returns  to  tba  Qullp  Com- 
pany. <9)  Oliat  the  royalties  paid  to  the 
Qullp  Compahy  should  apidy  toward  the  ex- 
tinguishment of  the  purdiase  price  of  the 
claim.  The  sixth  paragnqA  la  not  material. 
(7)  It  was  agreed  by  the  Imperator  Gonqiany 
and  the  Republic  Mines  Corporation,  with 
the  nmsent  of  the  Qullp  Company,  that  Uie 
Republic  Mines  Company  aigbt  enter  into 
all  that  part  of  .  the  Qullp  dalm  whldi  lay 
north  of  a  line  drawn  paraUd  with  the  south 
end  of  the  Surprise  claim  and  running  east 
and  west  across  the  Qullp  dalm  and  inter- 
secting the  east  line  of  the  Surprise  dalm 
at  a  point  142  feet  northwesterly  from  cor- 
nm*  Mo.  4  of  the  Surprise  dalm,  and  might 
mine,  extract,  mill,  and  amdt  the  ores  there- 
from to  any  depth  in  following  the  vein  dur- 
ing the  life  of  the  agreement,  upon  peymut 
to  the  Qullp  CbnQHUoy  of  a  royalty  at  20  per 
cent,  of  the  net  sraeltMr  returns  and  60  cutn 
per  tmi  flftt  nto  tar  all  wee  ao  ndned.  and 
that  the  mills  or  smelters  ahoold  send  tiie 
n^alty  to  the  Qullp  Company  at  Its  offleOk 
and  the  royalty  should  apply  npon  the  par^ 
chase  money  the  same  as  If  the  ore  bad  been 
mined  and  smelted  by  the  Imperator  Com- 
pany. aS)  It  was  agreed  that  the  Republic 
Mines  Otnpomtlon  would  commence  work 
and  would  mine  or  smelt  from  the  territory 
agreed  npcm  not  leas  than  700  tons  ot  ore 
per  month  until  all  moneys  due  under  the 
contract  abould  have  bem  paid,  and  U  It 
failed  to  mine^  diip,  mill,  or  amdt  said  ton- 
nage for  a  period  of  two  months,  then  it 
should  forfdt  Ite  right  to  occupy  and  operate 
the  tttTitory.  The  Bc^mbilc  Mines  Cor- 
poration agreed  that,  in  case  it  should  fail 
to  mlne^  extract,  ndU,  and  treat  ores  in 
accordance  with  the  contract  to  such  an  ex- 
tent that  Ite  righte  thereunder  should  be  for- 
Cdtad  under  the  provisions  heretofore  set 
forth,  then  uptm  sudi  forfeiture  it  would,  by 
good  and  suffldent  deed  executed  by  it,  con- 
vey to  the  Qullp  Company  all  ore  bodies  of 
every  description  lying  east  (rf  the  west  line 
of  the  Qullp  mining  claim  extended  down 
vertically  and  lying  south  (tf  the  north  line 
of  the  Qullp  mining  dalm  extended  down 
vertically  and  which  may  apex  within  the 
Uses  of  the  Surinlse  lode  mining  dalm. 

The  ninth  paragraph  of  the  contract  is  the 
important  and  critical  portion  thereof.  By 
the  twentieth  paragraph  it  was  agreed  that 
all  the  suite  and  actions  thantofOre  mentlMi- 
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ed  then  pending  between  tlie  various  parties 
should  be  dismissed  with  prejudice  and  with- 
out costs  to  any  of  them,  and  that  the  In- 
junction then  existing  against  the  Republic 
Mines  Corporation  In  the  suit  oC  the  Qultp 
Company  against  It  should  be  dissolved,  and 
the  QuUp  Company  and  Its  bondsmen  exoner- 
ated and  released  from  all  claims  for  dam- 
ages. By  the  twenty-Srst  paragraph  it  was 
agreed  that  every  clause,  covenant,  and  con- 
dition in  the  agreement  should  extent  to  and 
be  binding  upon  the  successors  and  assigns 
of  the  respective  parties. 

Upon  the  execution  of  this  contract  stlpn- 
latlons  for  the  dismissal  with  prejudice  of  the 
suits  pending  were  executed,  and  Judgments 
of  dismissal  with  prejudice  and  without  costs 
were  entered.  The  Imperator  Company  enter- 
ed into  possession  of  the  Quilp  claim  gener- 
ally, and  the  Itepublic  Mines  Corporation  be- 
gan to  mine  ore  from  that  portion  of  the  QuUp 
claim  described  In  paragraph  7  of  the  con* 
tract  and  which  Is  referred  to  by  the  parties 
and  In.  the  brief  as  the  disputed  territory. 
On  February  13,  1912,  the  EepubUc  Mines 
Corporation,  then  owing  to  Its  miners  some 
¥14,000  unpaid  labor  bills,  bad  entered  into 
an  agreement  with  the  miners  by  which  its 
property  was  being  operated  by  ti  trustee 
nnder  a  contract  to  disburse  the  moneys  de- 
rived from  the  mining  operations  in  certain 
specified  ways.  The  royalties  on  the  ores 
extracted  from  the  Qullp  claim,  both  In  and 
outside  the  disputed  territory,  were  regular- 
ly paid  the  Quilp  Company,  but  no  i>ayment 
other  than  the  royalties  was  ever  made  to 
the  Quilp  Company. 

Ou  August  15,  1913.  the  Republic  Mines 
Corporation  and  the  Imperator  Company 
made  a  mining  bond  to  J.  L.  Harper,  under 
whlcl)  their  interest  under  the  contract  of 
May  2, 1913,  together  with  the  Surprise  claim 
and  other  claims,  was  agreed  to  be  conveyed 
to  Harper  for  $000,000,  and  thereupon  Harp- 
er went  into  the  full  possession  of  the  QuUp 
claim.  Thereafter  tbe  Republic  Mines  Cor- 
poratltm  was  adjudged  to  be  Insolvent  and  a 
receiver  was  appointed,  and  later,  In  a  bank- 
rupt<7  proceeding,  It  was  adjudged  to  be 
bankrupt  by  tbe  United  States  District 
Court,  and  a  trustee  in  bankruptcy  appoint- 
ed. On  June  19,  1914,  the  stockholders  of 
tile  Republic  Mines  Corporation  passed  a 
resolution,  reciting  that  tbe  contract  of  May 
2,  1913,  was  invalid  as  to  It  for  want  of  au- 
tiiorlzation  or  notification  by  tbe  stockhold- 
ers of  tbe  corporation,  and  rejected  and  dis- 
affirmed the  contract  and  caused  notice  of 
tlieir  action  to  be  sent  to  respondent  Bailey, 
then  trustee  in  bankruptcy  of  tbe  Republic 
Mines  Corporation,  and  to  tbe  Quilp  Com- 
pany. Soon  after  rec^ving  notice  of  this 
action  by  the  stockliolders  of  the  R^ublic 
Mines  Corporation,  respondent  Bailey  placed 
a  bulkhead  In  the  tunnel  leading  from  the 
Qnllp  shaft  to  the  dlsputod  ti^ritory,  thereby 
^eluding  appelant  from  that  portion  of  tbe 
Quilp  <dalm,  and  ever  since  has  daimed  title 


to  these  ore  bodies  adverse  and.  superior  to 
tbe  contract  of  May  2,  1913.  In  August, 
1914,  he  refused  to  remove  this  obstruction 
or  permit  Its  removal. 

By  their  answers  the  defendants  made 
several  defenses:  (1)  They  denied  that'  the 
Republic  Mines  Corporadon  executed  the 
contract  because  of  a  want  of  ratification  or 
authorization  thereof  by  tlie  stockholders; 
(2)  they  averred  that  the  contract  was  fraud- 
ulently entered  Into  and  was  a  fraud  on  the 
rights  of  the  Republic  Mines  Corporation  and 
Its  snccessora  in  Interest;  that  (3)  the  con- 
tract was  so  unconscionable,  harsh,  and  un- 
just that  the  appellant  should  be  denied  re- 
lief of  specific  performance  under  it;  that 
(4)  the  contract  was  without  consideration 
because  in  truth  the  ledge  from  which  the 
ore  was  being  extracted  had  Its  apex  within 
the  surface  lines  of  tbe  Surprise  claim. 
These  defenses  were  met  by  denials  and  by 
plea  of  ratification  and  estoppel  by  conduct 
'as  to  defenses  1  and  2,  and  by  failure  to  do 
equity  as  to  defense  3. 

Upon  the  trial  of  the  cause  tbe  court,  with 
ample  evidentiary  support,  upheld  the  execu- 
tion of  the  contract,  its  honesty  and  the  nt>- 
sence  of  fraud,  its  fairness  and  enforceabil- 
itj',  the  adequacy  of  the  consideration  there- 
for, and  tbe  default  of  the  defendants  there- 
under, and  granted  appellant  generally  the 
relief  demanded,  and  decreed  that  the  re- 
spondents convey  to  appellant  the  body  ot 
ore  within  the  disputed  territory  lying  with- 
in tbe  Quilp  claim  nortb  of  a  line  142  feet 
north  of  the  south  end  of  the  Surprise  claim 
and  parallel  with  the  southern  line  project- 
ed. The  court,  however,  in  the  decree  found 
that  the  vein  contnlnliig  the  ore  t>ody  to  t>e 
conveyed  to  appellant  dips  towards  the  east 
and  will  in  all  likelihood,  on  its  dip  and  In 
its  downward  course,  be  found  to  pass 
through  and  beyond  indefinitely  the  vertical 
plane  extending  through  tbe  easterly  side 
line  of  tbe  Quilp  claim,  and  thereupon  en- 
tered a  decree  which  cuts  tbe  ledge  in  ques- 
tion  into  three  segments,  the  first  being  from 
tlie  apex  of  the  ledge  to  the  line  B  C  extend- 
ed vertically  downward  (see  diagram),  which 
segment  Is  awarded  to  respondents  and  which 
Is  xmdoubtedly  correct;  the  second  being 
from  tbe  line  B  C  to  the  line  from  comer 
No.  4  of  tbe  Surprise  claim  to  comer  No.  2 
of  the  Quilp  claim  extended  vertically  down- 
ward, which  was  awarded  to  appellant,  and 
tbe  third  being  from  the  last-meiitioned  line 
easterly  to  the  utmost  depth  of  the  ledge, 
which  was  awarded  to  tbe  respondents.  Tho 
disputed  territory  as  to  surface  area  is  there- 
fore that  south  of  the  projected  line  from  a 
point  142  feet  north  of  the  soutli  end  line 
of  the  Surprise  claim  parallel  therewith  and 
extended  verilcally  downward  and  east  of  a 
line  from  point  B  to  comer  2  of  the  Quilp 
claim.  Hbe  court  further  decreed  that  the' 
Quilp  claim  is  subject  to  an  easement  In 
favor  of  the  respondents  of  a  right  of  way 
across  the  Qnllp  claim  to  the  tmltonr  lying 
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CKsterly  of  the  Qullp  claim,  with  the  right 
of  ingress,  egress,  and  regress  through  the 
moe  for  She  purpose  of  reiaovlng  ores  from 
the  third  segment.  The  court  further  under- 
took to  establish  the  surface  boundaries  of 
the  Surprise  claim  and  Qullp  claim,  and 
found  the  location  and  dip  of  the  vein  on 
the  surface,  and  undertook  to  establish  a  new 
end  line  of  the  Surprise  claim  erected  at  a 
point  142  feet  northerly  from  the  point  B  on 
the  line  B  C.  where  the  lode  appears  to 
cross  the  east  side  line  thereof,  all  of  whldi 
mppellaut  contendii  Is  wholly  beyond  the  Is- 
sues and  the  evidence  In  the  action,  and  is 
errotM>ous.  and  from  which  It  appeals. 

II]  Starting  from  the  proposition  that  It 
was  found  and  determined  that  the  Republic 
Mines  Corporation  had  not  compiled  with  the 
cwitract  of  May  2,  1913,  that  the  contract 
wns  enforceable  and  not  founded  in  fraud  or 
UMonscionable,  and  that  the  corporation  had 
fbrfelted  Its  rights  nnder  the  contract,  which 
adjudications  respondents  have  not  attacked, 
we  observe  by  paragraph  9  of  the  contract 
that,  Dpofi  such  forfeiture,  the  Republic 
Mines  Corporation  was  required  to  ^re  a 
eood  and  sufficient  deed,  executed  by  It,  con- 
veying to  the  Qullp  Company  all  ore  bodies 
of  every  description  lying  east  of  the  wett 
Kne  of  the  Quilp  mining  claim  extended  dotcn 
vcnicallv  and  lying  aouth  of  the  north  end 
Hue  of  the  Quilp  mining  claim  extended  doum 
vertically,  and.  which  may  apex  icithin  the 
Uitea  of  the  Suprite  lode  mining  claim.  The 
<Hily  question  to  determine,  then,  Is  what  Is 
the  true  construction  and  meaning  of  the 
foregoing  Itnliclzed  description.  It  is  conced- 
ed that  there  Is  an  ore  body  extending  below 
the  Qullp  mining  claim  the  apex  of  which  Is 
within  the  lines  of  the  Surprise  mining  claim 
some  distance  northerly  of  comer  3  of  what 
was  originally  the  Qullp  mining  claim.  The 
dip  of  that  lode  from  Us  apes  seems  to  have 
been  southerly  and  easterly  and  to  have 
stmck  the  easterly  line  of  the  Surprise  claim 
aboat  142  feet  In  distance  north  of  point  B 
tr  comer  4  of  the  Surprise  claim. 

It,  3]  In  dealing  with  tliis  question  we 
most  keep  in  view  that  we  are  dealing  with 
contra ctnal  rights  of  the  parties,  and  also 
that  the  parties  in  contracting  with  reference 
to  the  matter  had  In  view  their  statutorr 
rights  as  provided  by  the  mining  statutes  ot 
the  [.'nited  States.  Congress  prescribed  the 
oondttlons  upon  wbidi  extntlateral  rights 
might  be  acquired;  and  a  party  dealing  with 
■tfning  locations  necessarily  mnst  bring  him- 
self within  those  ccnditlons,  or  else  be  con- 
tent with  simply  the  mineral  beneath  the 
surface  of  his  own  twritory.  These  mining 
daims  or  ri^ts  are  acquired  by  virtue  of 
tiie  act  of  Congress  of  May  10,  1872,  fonnd 
tn  Revised  SUtvtes.  1  2310  and  following  (U. 
&  Comp.  St.  1916.  i  4614  et  seq.),  wUch  are 
the  rtatotes  in  force  to^y.  These  statutes 
had  been  thoroughly  and  plainly  eonstt*ned 
by  dedslMis  of  the  United  States  Snpr«ne 
Court,  and  their  applications  were  well 


known.  Under  these  statutes  the  end  lines 
of  a  mining  claim  are  required  to  be  perall^. 
The  side  lines  are  not  required  so  to  be.  The 
end  lines  of  a  mining  location  are  required 
to  be  projected  parallel  with  each  other  and 
crosswise  of  the  general  course  of  the  veins 
within  tlie  surface  limits  of  the  location,  and 
whenever  the  top  or  the  apex  of  the  vein  Is 
found  within  the  surface  lines  extended  ver- 
tically downwards,  the  vein  may  be  followed 
outside  of  the  vertical  side  lines.  The  end 
lines  are  not  necessarily  those  which  are 
marked  on  the  map  or  diagram  of  the  lo- 
cation as  such,  but  they  may  be  projected  at 
the  extreme  points  where  the  apex  leaves  the 
location  as  marked  on  the  surface.  Iron 
Silver  Min.  Co.  v.  Elgin  Mln.  Co.,  118  U.  S. 
190,  C  Sup.  Ct.  1177,  30  U  Ed.  98;  Del  Monte 
Min.  Co.  V.  Lost  Chance  Mln.  Co.,  171  U.  S. 
55,  18  Sup.  Ct.  895,  43  L.  Ed.  72;  Clark  v. 
Fitzgerald,  171  U.  S.  92,  18  Sup.  Ct.  941,  43 
L.  Ed.  87;  Walrath  v.  Champion  Mln.  Co., 
173  U.  S.  293.  18  Sup.  Ct.  900,  43  L.  Ed.  170. 
These  provisions  of  the  law  the  parties  to 
the  contract  of  May  2,  1913,  were  presumed 
to  know,  and  In  fact  from  the  nature  of  the 
provisions  of  their  contract  we  assume  they 
did  actually  know. 

The  trial  court  took  the  view,  as  shown 
by  his  notes  to  the  decree  in  this  case,  that 
the  Surprise  and  Qullp  claims  have  but  one 
common  Identical  side  line  and  boundary, 
namely,  the  line  B  C  described  on  the  dia- 
gram, wblch  line  B  C  Is  In  part  the  east 
boundary  side  line  of  the  Surprise  lode  and 
in  part  the  west  boundary  side  line  of  the 
Qullp.  and  that  the  parties  contracted  with 
reference  thereto  because  they  decided  in 
the  contract  that  the  workings  were  to 
be  north  of  the  point  where  the  vein  on 
the  Surprise  claim  crossed  the  west  side 
line  of  the  Qullp  claim.  But  the  court  evi- 
dently erred  in  supposing  that  the  parties 
contracted  with  reference  to  the  ore  bodies 
only  lying  east  of  the  line  B  C.  For  one 
thing,  as  was  said  in  the  Del  Monte  Mining 
Company  Case,  supra,  these  side  lines  may 
be  curved  lines  or  irregular  lines;  and  by 
referring  to  the  diagram  In  this  ctise  it  will 
be  seen  that  the  established  westerly  line  of 
the  Qullp  claim  cannot  logically  be  construed 
to  be  anything  but  a  broken  or  irregular 
line  extending  northerly,  with  westerly  bear- 
ings, from  corner  2  at  the  south  to  the  iwlnt 
A  where  it  intersects  the  Surprise  claim  end 
line;  thence  easterly  to  the  point  B  whidi 
is  comer  4  of  the  Surprise  claim  end  line  as 
established  and  granted  In  Its  patent ;  thence 
northerly  to  the  point  C  in  the  north  end 
lioe  of  the  Quilp  daim,  and  there  terminates. 
To  be  consistent  this  must  be  considered  the 
entire  westerly  line  of  the  Quilp  claim.  The 
north  end  line  then  begins  at  the  Intersecting 
point  of  the  Surprise  claim  side  line,  i>oInt 
O;  and  extends  easterly  to  comer  4.  The 
easterly  side  line  Is  then  the  straight  line 
mnning  southerly  with  a  bearing  to  the  &at 
to  comer  1  of  tlie  Quilp  claim.  Thus  the 
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Quilp  claim  has  two  parallel  end  lines  as  re- 
(julrod  liy  the  statute  and  two  side  lines,  one 
of  which  Is  presumably  a  straight  line  on  the 
easterly  side  and  the  other  a  broken,  Irrego- 
lar  line  on  the  westerly  side.  We  can  see 
no  uncertainty  or  ambiguity  In  the  language 
of  the  contract  describing  the  lines  and  the 
ore  bodies  to  be  conveyed. 

We  thus  construe  the  contract  as  providing 
most  comprehmstrely  In  paragraph  9  that 
all  ore  bodies  of  every  description  lyli^  east 
(or  easteris^  of  the  west  (or  westerly)  line 
of  the  Quilp  claim  extended  down  vertically, 
and  south  (or  southwly)  of  the  north  end 
line  of  the  Quilp  claim  extended  down  verti- 
cally, Include  aU  ore  bodies  within  the  Qutlp 
claim  east  of  tbe  line  from  2  to  A,  ▲  to  B, 
and  B  to  C,  and  south  of  the  line  from  O  to 
comer  4,  and  necessarily,  of  course,  south  of 
the  line  from  A  to  B.  This  is  In  harmony 
with  the  decisions  In  Del  Monte  Min.  Co.  v. 
Last  Chance  Mln.  Co.,  supra,  and  Iron  Silver 
Min.  Co.  V.  Elgin  Hln.  Co.,  supra,  and  other 
dedsicHts  ot  the  Supreme  Court  of  tbe  Unit- 
ed States. 

W  It  is  evident  that  some  of  the  litigation 
pending  at  the  time  of  the  execution  of  the 
contract  here  involved  presented  the  question 
of  where  the  right  ot  the  Bepublic  Mines 
Corporatioa  as  tbe  owner  of  tbe  Surprise 
claim,  and  ol  the  vein  which  has  Its  apex 
therein,  terminated.  It  is  contended  here, 
and  no  doubt  was  In  the  other  litigation 
whlfdi  was  ended  by  tbe  contract,  that  the 
east  side  Use  of  tbe  SurprUe  claim  was  the 
side  and  not  the  end  line  wltb  reference  to 
its  and  that  It  had  the  right  to  pursue 
the  vein  and  all  Its  dips,  spurs,  and  angles 
Indefinitely  so  far  as  It  might  extend,  al- 
though It  might  pass  under  the  entire  length 
of  Uie  Quilp  claim.  A  glance  at  the  diagram 
showing  tlie  apex  aiul  trend  of  the  Surprise 
vein  shows  that  It  would  be  Indeed  difficult  to 
determine  whether  the  east  side  line  of  the 
Sntprlse  claim  was  la  fiict  a  side  line  or  tbe 
end  line,  for  tbe  vein  strikes  tbe  east  side 
line  In  Its  trmd  tnun  the  north  at  a  sharp  or 
acute  angle.  Under  the  federal  statute  un- 
der which  mining  claims  are  located  there  Is 
no  ccanmand  that  the  side  lines  shall  be  par- 
all^  but  It  Is  required  and  it  has  been  de- 
termined by  Uie  Supreme  Court  of  the  United 
States  that  the  requisition  that  the  end  lines 
shall  be  paralM  was  for  the  purpose  of 
bounding  the  underground  extralateral  rights 
which  the  owner  of  tbe  location  may  exerdse. 
As  was  said  In  the  Del  Monte  Case,  supra: 

"He  may  pursue  the  vein  downwards  outside 
the  Bide  lines  of  his  location,  but  the  limits  ot 
ills  right  are  not  to  extend  on  the  course  of  the 
^ein  beyond  the  end  lines  projected  downward 
through  the  earth.  His  rights  on  the  surface  are 
bounded  by  the  several  lines  of  hia  location,  and 
the  end  lines  must  be  parallel  in  order  that  going 
downwards  he  shall  acquire  no  further  length 
of  the  vein  than  the  planes  of  those  lines  ex- 
tended downward  enclose.  If  the  end  lines  are 
not  paralld,  then,  following  their  planes  down- 
ivard  his  lights  will  be  either  converging  and 
dimlnisliing  or  diverging  and  increasing  the  far- 


ther he  descends  Into  tbe  earth.  In  view  ot 
this  purpose  and  effect  of  the  parallel  end  Unes 
it  matters  not  to  tbe  prior  locator  where  the 

end  linps  of  thp  junior  location  are  laid.  No 
mattpr  where  they  may  be,  they  do  not  disturb 
in  the  slightMt  Ids  surface  or  UDden:;round 
rights." 

And  it  was  further  said  In  that  case  that 
If  the  apex  of  a  vein  crosses  one  end  line  and 
one  aide  line  of  a  lode  mining  claim  as  lo- 
cated thereon,  there  Is  the  right  to  follow  the 
vein  CHI  Its  dip  beyond  the  side  line— citing 
other  cases.  Respondents  quota  Cram  tbe 
above  case  as  follows: 

"Every  vein  whose  apex  is  within  the  vertical 
limits  of  his  surface  lines  passes  to  him  by 
virtue  of  bis  location.  He  is  not  limited  to 
only  those  vtlnn  which  extend  from  one  end 
line  to  another,  or  from  one  side  line  to  an- 
other, or  from  one  line  at  any  kind  to  another, 
but  he  is  entitled  to  every  vein  whose -top  or 
apex  lies  within  his  surface  lines.  Not  only  Is 
he  entitled  to  all  vdna  whose  apexes  are  within 
such  limits,  but  be  is  entitled  to  them  throujrh- 
out  their  entire  depth,  'although  such  veina, 
lodes  or  ledges  may  so  far  depart  from  a  perpen- 
dicular in  their  coursfi  downward  as  to  extend 
outside  the  vertical  side  lines  of  such  surface 
locations.'  In  other  words,  given  a  rein  whose 
apex  is  within  his  surface  limits,  he  can  pursue 
that  vein  ss  far  as  he  pleaaea  in  its  downward 
course  outside  the  vertical  side  lines." 

But  respondents  do  not  quote  the  next  par- 
agraph of  that  decision  as  follows: 

"But  he  can  pursue  the  vein  in  its  depth  only 
outside  the  vertical  side  lines  of  his  location, 
for  tbe  statute  provides  that  the  'right  of  pos- 
session to  such  outside  parts  of  such  veins  or 
ledxM  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward 
as  above  described,  through  tbe  end  lines  of 
their  locations,  so  continued  in  their  own  di- 
rection that  Budi  planes  will  intersect  sncfa 
exterior  parts  of  such  veins  or  ledges.'  " 

And  the  court  continues  Its  limitation  as 
follows: 

**ThiB  places  a  limit  on  the  length  ot  tbe  vein 
beyond  which  he  may  not  go.  but  It  does  not  say 
tbst  he  shall  not  go  outside  the  vertical  doe 
tines  unless  the  vein  in  its  course  rendiefl  the 
vertical  planes  of  the  end  lines.  Nowhere  Is  it 
said  that  he  must  have  a  vein  which  either  on 
or  below  the  surface  extends  from  end  line  to 
end  line  In  order  to  pursue  that  vein  In  its 
dip  outside  the  vertical  side  lines.  •  •  •  The 
locator  is  given  a  right  to  pursue  any  vein, 
whose  apex  Is  within  his  surface  limits,  on  Its 
dip  outside  the  vertical  aide  lines,  but  may  not 
in  such  pursuit  go  beyond  the  vertical  end  lines. 
And  this  Is  all  the  statute  provides.  Suppose 
a  vein  enters  at  an  rad  line,  but  terminates  half 
way  across  the  length  of  tbe  locstioo,  bis  right 
to  follow  that  vein  on  its  dip  beyond  the  vertical 
side  lines  !s  as  plainly  given  by  the  statute  as 
though  in  its  eonise  it  had  extended  to  the  far- 
ther end  line." 

It  was  further  held  in  that  case  that  tbe 
only  exception  to  the  rule,  that  the  end  lines 
of  the  location  as  the  locator  placed  them  es- 
tablished the  limits  beyond  which  he  may 
not  go  In  appropriation  ot  a  vein  along  its 
course  or  strike  is  where  it  Is  developed  that 
in  fact  tbe  location  has  been  placed,  not 
along,  but  across,  tbe  course  of  the  vein.  In 
such  case  the  law  declaree  that  those  the  lo- 
cator calls  his  Hide  lines  are  his  end  lines; 
and  those  whidi  be  calls  the  rad  Ones  ara  la 
fhet  side  Unes,  and  this  upon  the  propoBttlon 
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that  it  was  the  Intent  of  Coogress  to  give  to 
tile  locator  only  so  many  feet  of  the  length 
of  the  Tein,  that  length  to  be  bounded  by  the 
lines  which  the  locator  has  established  as 
his  location. 

Kow  It  must  be  apparent  that  there  was 
considerable  dispute  and  controversy  as  to 
whether  the  Republic  Mines  Corporation,  the 
owner  of  the  Surprise  datm,  was  entitled  to 
follow  the  Tein  which  apexed  within  Its 
datm  any  further  than  the  located  east  side 
line  of  the  claim,  or  might  follow  it  and  work 
It  in  its  trend  downward  and  to  the  south, 
to  the  aoath  aid  tine  as  located  on  the  Sur- 
piiie  GbUm  extended  westerly.  This  idtiia- 
tioa  was  eTidmtly  the  cause  of  the  ortt^nal 
diqiate  and  littgiUion  between  these  par^ 
ties.  But  whatever  was  the  reason  for  their 
oontroTersIes,  nnder  the  broad  and  compre- 
lieisiTe  terms  ot  the  contract  entered  Into, 
all  the  ore  bodies  which  apexed  within  Its 
dalm  lylns  east  of  the  west  aide  line  of  the 
QoUp  tialm  and  south  of  the  nottb.  end  Une 
of  the  Qnilp  claim,  extended  Ind^nltely,  so 
far  as  tiie  owner  (and  Its  successors  and  as- 
wlgad  ot  the  Suipriae  claim  was  concerned, 
were  to  be  conveyed  unreservedly  and  be- 
come the  im^rty  of  the  appellant  upon  the 
default  and  failure  of  respwidnits  to  per- 
ttfna  the  contract  of  May  2,  1913.  And  this 
adjustment  was  purely  a  matter  of  contract, 
regardless  of  the  predse  legal  extralateral 
rights  or  terminal  rlgbts  of  the  owner  of  the 
Surprise  lode,  in  full  contemplation  of  all  the 
conditions,  and  with  perfect  competency  so  to 
coutracL 

With  this  construction  of  the  contract  it  Is 
evident  that  the  court  erred  In  decreeing  that 
the  appellant  was  entitled  to  a  conveyance 
of  all  ore  bodies  only  lying  east  of  the  line 
B  G  of  the  Qtillp  mining  claim. 

The  court  seems  to  have  granted  and  de- 
creed to  the  Republic  Mines  Corporation  and 
its  successors  the  right  of  ingress  and  egress 
across  that  part  of  the  Quilp  claim  to  and 
from  the  ore  body  Included  within  the  dis- 
puted territory,  because  of  granting  the  right 
to  that  territory  to  the  respondents.  Re- 
spondents,  not  being  entitled  to  the  ore  bod- 
ies lying  within  that  territory  or  beyond  It 
easterly  and  southerly,  are  not  entitled  to 
any  right  of  way  for  Ingrees  and  egress  to 
and  from  the  same. 

The  Judgment  or  decree  Is  reversed,  with 
instructions  to  enter  a  decree  in  favor  of 
appellant,  granting  to  It  all  the  right,  title, 
loterestr  and  estate,  claim,  and  right  of  pos- 
iKBsion  to  all  the  ore  bodies  the  apex  of  which 
Ilea  within  the  Surprise  claim,  lying  south 
of  the  north  end  line  of  the  Quilp  mining 
claim  extended  vertically  down,  and  east  of 
the  west  line  extended  verticatly  down,  de- 
lenuined  to  be  the  line  from  the  point  where 
the  north  rad  line  of  the  QulIp  mining  claim 
intersects  the  east  aide  line  of  the  Surprise 
mining  claim;  thoice  along  and  coinddent 


with  the  eist  side  line  tnm  the  above  point 
of  intersection  to  comer  No.  4  of  the  Sur- 
prise inlnlue  claim;  thence  along  and  coin- 
cident with  the  south  end  line  of  the  Sur- 
prise mining  claim  from  comer  No.  4  to  the 
point  of  intersection  with  the  west  side  line 
of  the  Quilp  mining  claim  as  surveyed ;  and 
thence  southerly  along  the  west  side  line  as 
surveyed  of  the  QuUp  mining  dahu  to  cor^ 
ner  No.  2  of  the  Quilp  mining  claim ;  and 
that  the  respondents  be  «i}oined  and  re- 
strained perpetually  trom  asserting  any  light 
therein,  and  from  entering  or  trespassing 
thereon  cr  mining  or  removing  the  ores 
-therein,  and  Quieting  tte  title  of  appellant 
in  all  ore  bodies  of  every  description  l^ing 
within  the  above^escribed  area  as  to  its  sur- 
face lines  extended  verticaUy  downward. 

Appellant  will  recover  costs  b^w  and  of 
appeal. 

ELLIS,  a  J.,  and  FULIiERTON,  MOUNT, 
and  PABKEB,  JJ.,  concur. 


<K  Wasb.  329) 

JACKSON  et  aL  v.  BATEMAN.  (No.  13700.) 
(Supreme  Court  of  Washington.  May  18, 1917.) 
Taxation  ^734(7)— Sale  fob  Deunquenct 

—Right  to  Attack  Fobeolosuke  Saus  — 

Lack  of  Notice— Statute. 
Where  luiid  sold  on  foreciosure  of  a  delin- 
qnent  tax  certificate  was  assessed  from  1909  to 
1914,  inclusivo,  in  the  name  of  Bessie  Jackami, 
who  during  such  years  was  in  possessiou  of 
the  property  by  herself  or  by  tenant,  the  party 
who  pupchnseil  on  forftclosnre  knowins  that 
the  property  was  hers,  and,  by  a  clerical  error 
in  transcribing  the  names -from  the  assessor's 
ndl  to  the  treasurer's  roll,  Bessie  Jacobeon  was 
named  as  the  owner  of  the  property  for  1912, 
and  the  county  treasurer  issued  a  certificate  of 
delinquency  naming  Bessie  JacobsoD  as  the  own- 
er, and  the  fMectosure  was  bad  against  Bessie 
Jacobson,  the  owner,  bavine  t)een  given  no  no- 
tice of  the  proceeding,  could  attack  the  sale  up- 
on tendering  taxes,  interest,  and  costs;  service 
by  publication  upon  the  person  named  on  the 
tresaurer's  roll  not  being  sufficient  to  give  the 
court  jurisdiction  under  Rem.  Code  1915,  { 
9257,  providing  that  the  name  of  the  per- 
son on  the  treasurer's  roll  as  the  owner  for  the 
purpose  of  the  chapter  shall  be  considered  as 
the  owner  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §!  1470,  1471.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  Bessie  Jackson  and  another 
against  E.  S.  Bateman.  From  a  decree  for 
plalntlCFs,  defendant  appeals.  Affirmed. 

L.  E.  Klrkpatrlck,  of  Seattle,  for  appel- 
lant. Oliver  Hulback,  of  Seattle,  for  re- 
spondents. 

MOUNT.  J.  Thla  action  was  brought  by 
the  respondents  to  set  aside  a  Judgment  fore- 
closing  a  delinquent  tax  certificate  and  to 
set  aside  a  deed  issued  by  the  treasurer  upon 
such  foreclosure.  Upon  the  trial  ot  the  case 
the  court  entered  a  decree  aa  iHUyed  for. 
The  defendant  has  appealed. 
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Tbe  fticts  are  u  follows:  Tbe  real  estate 
for  which  the  deed  waa  Issued  was  owned 
prior  to  the  foreclosnrs  sale  by  Bessie  JacA- 
soD  and  her  husband,  lliey  allowed  tbe 
taxes  to  become  delinquent  fbr  tbe  years 
1910.  1911.  1912,  and  1913.  The  prop«ty 
was  assessed  upon  tbe  assessment  roll  for 
tbese  years  in  the  name  of  Bessie  Jackson, 
but,  by  a  clerical  error  in  transcribing  tbe 
names  from  tbe  asaeesor'a  roll  to  tbe  treasur- 
e's collection  roll,  Bessde  Jacobsm  was 
named  as  tbe  owner  of  tbe  property  for  the 
year  1912.  The  county  treasurer  issued  a 
certificate  <tf  dellnqumcy*,  naming)  Bessie 
Xacobson  aa  tbe  owner,  and  tbe  foreclosure 
was  had  ag^nst  Bessie  Jacobson.  Tbe  sale 
was  made,  and  tbe  deed  Issued  pursuant  to 
that  foreclosure.  Bessie  Jackson,  the  owner 
of  tbe  property,  was  not  served  with  sum- 
mons,  and  did  not  know  of  the  foreclosure 
until  after  the  deed  had.  been  Issued,  f^he 
therenipoa  tendered  to  the  appellant  the 
amount  of  taxes.  Interest,  and  costs,  and 
demanded  a  dee'd  to  tbe  property,  which  was 
refused.  This  action  was  thereupon  brought 
to  set  aside  tbe  treasurer's  deed,  for  the 
reason  that  the  foreclosure  was  void  as  to 
her. 

In  addition  to  the  facts  stated,  the  trial 
court  found  that  the  defendant,  the  appellant 
here,  had  been  personally  acquainted  with 
Bessie  Jackson  ever  since  she  purchased  tbe 
pn^rty,  that  Bessie  Jackson,  either  in  per- 
son, or  by  tenant,  had  occupied  the  premises 
even  since  the  purchase,  and  was  so  occupy- 
ing the  premises  at  the  time  of  the  fore- 
closure, and  that  the  appellant  knew  that  the 
lots  In  question  had  not  been  assessed  to 
Bessie  Jacobson,  but  that  the  lots  had  been 
assessed  upon  tbe  assessor's  roll  to  Bessie 
Jack BOD. 

The  sole  contention  of  the  appellant  Is  that 
tbe  service  by  publication  upon  the  person 
named  upon  the  treasurer's  roll  Is  sufficient 
to  give  the  court  jurisdiction  to  sell  the  land. 
He  relies  \xpcm  the  provision  of  the  statute 
(Rem.  C«de,  {  9257)  as  follows: 

"The  nomes  of  the  person  or  persons  appear- 
ing 00  the  treasurer  s  rolls  as  tbe  owner  or 
owners  of  said  property  for  the  purpose  of  this 
chapter  shaU  be  considered  and  treated  os  the 
owner  or  owners  of  said  property.  •  *  •  " 

And  it  ia  argued  that  the  foreclosures  of 
deUnqueot  tax  certificates  are  proceedings 
in  rem,  and  that,  wbea  the  statute  is  strictly 
followed,  foreclosure  is  valid.  A  number  of 
cases  to  that  effect  are  cited  In  the  brief. 
But  we  think  that  rule  does  not  apply  to  the 
facts  in  this  case.  Under  the  statute  (Rem. 
Code,  {  9113)  it  Is  the  duty  of  tbe  assessor 
to  list  the  real  estate,  "showing  the  names 
and  owners,  if  to  him  known,  and  If  un- 
known, so  stated."  The  assessor  knew  the 
owner  when  this  property  waa  assessed  for 
taxation,  and  listed  It  as  the  property  of 
Bessie  Jackson  for  all  of  tbe  years  from 
1909  to  1914.  inclusive.  The  assessor  is  also 
required  by  that  section  to  ext«id  and  cer^ 


tlfy  the  rolls  to  the  coun^  audit(»r.  Aftw 
the  rolls  are  delivered  to  Ote  county  auditor, 
and  tbe  taxes  are  extoaded  theretm,  they  are 
certlflea  by  the  county  auditor -to  tbe  county 
treasurer.  Section  9217,  Bem.  Code.  The 
county  treasurer  is  required  to  collect  tbe 
taxes.  By  an  error  In  extending  the  asse»* 
sor^B  rolls,  the  name  of  the  owner  was  cliang- 
ed  from  Bessie  Jackson  to  Bes^  Jacobsim 
upon  the  treasurer's  rolls.  Tbe  statute  (Rem. 
Code,  f  9254)  requires  that  the  bolder  of  a 
certificate  of  delinquency  shall  give  notice  to 
the  owner  of  the  property  described  in  tbe 
certificate  that  he  will  apply  to  the  superior 
court  for  Judgment  tOredoslng  tbe  lien 
against  the  property  menti<med.  Section 
9255,  Rem.  Code,  provides  t2iat  this  sum- 
mons shall  be  served  in  the  same  manner  as 
summons  in  a  civil  action. 

V7hlle  this  court  has  many  UmeB  held  that 
tbese  tax  proceedings  are  proceedings  in  rem, 
it  is  necessary  that  notice  be  given  as  re- 
quired by  statute.  In  Carney  v.  Bigham.  51 
Wash.  452,  at  page  455,  99  Pac.  21,  at  page 
22,  19  L.  R.  A.  (N,  S.)  906,  we  had  occasion 
to  construe  the  provision  relied  upon  by  the 
appellant,  and  hereinabove  quoted,  and  we 
there  said: 

"This  sectioD  makes  it  dear  that  the  person 
to  wh(xn  tbe  property  is  aaseraed  is  the  only 

person  other  than  tbe  true  owner  against  whom 
a  valid  foreclosure  proceeding  may  be  had  in 
the  courts,  and  that  the  insertion  by  the  treas- 
urer of  the  name  of  a  person  different  tram  that 
appearing  on  tbe  assessment  rolls  as  the  owner 
does  not  authorize  the  header  of  the  certificate 
to  foreclose  the  Hen  by  making  such  person  a 
party  defendant  unless  he  be  the  true  owner. 
On  the  contrary,  tbe  holder  must  at  his  peril 
foreclose  against  the  person  named  on  the  treas- 
urer's rolls  as  the  owner  of  the  property,  or  ha 
must  foreclose  against  the  true  owow.* 

It  Is  a  conceded  fact  that  ttiere  was  a 
clerical  error  in  transcribing  the  assessment 
roll  to  the  tr^surer's  collection  rolL  The 
name  of  Bessie  Jai^son  was  erroneously 
transcribed  as  Bessie  Jacobson.  The  treasur* 
er's  certifl«ite  of  delinquency  wss  issued  in 
the  name  of  Bessie  Jacobson.  The  property 
was  assessed  upon  the  assessor's  rolls  from 
the  year  1909  to  tbe  year  1914,  inclusive,  in 
the  name  of  Bessie  Jackson.  Bessie  Jackson, 
during  all  these  years,  was  In  possesion  o£ 
the  property,  either  by  herself  or  by  hex  t«i- 
ant.  Tbe  appellant,  when  he  purchased  the 
prc^ierty.  knew  that  it  was  the  property  of 
Dessle  Jackson.  lie  was  acquainted  wltb 
her,  and  tbe  result  of  tbe  foreclosure  waa 
an  api)areDt  fraud  upon  her,  because  she  waa 
given  no  notice  of  the  proceedings.  She  waa 
entitled,  under  tbe  statute,  to  have  the  prop- 
erty assessed  In  her  name,  and  the  collection 
made  In  her  name.  She  was  at  liberty  to  rely 
upon  tbe  statute  to  tbe  effect  that  notice  o^ 
some  kind  would  be  served  upon  her,  either 
personally  or  by  publication.  This  was  not 
done,  and  she  had  no  actual  notice  of  the 
foreclosure  until  after  it  bad  resulted  In  a 
sale.  The  effect  was  In  tbe  nature  of  a  fraud 
njfon  her,  which,  we  think,  invalidated  the 
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foreclosnre  proceedings,  anQ  lOie  was  there- 
fore at  liberty  to  attack  the  sale  npon  tendet^ 
Ing  the  taxes  and  Interest  and  the  costs  of 
the  foreclosnre  proceedings. 

We  are  satisfied  that  the  trial  conrt  prop- 
erly set  aside  the  Jadgment  of  foreclosure. 

The  Judgment  is  therefore  affirmed. 

ELLIS,  a  J.,  and  FULLBBTON  and 
PABKER,  JJ^t  ooncor. 

(96  Wash.  MS) 

VIOLETTE  T.  QTTEEN  INS.  CO. 
(No.  13765.) 
(Supreme  Court  of  WashiDgton.   May  17. 1917.) 

1.  Insdkanci  «=»605(2)  —  Cancgixation  of 

POLICT— SnmCIBNCT  OF  EviriENCB. 
Iq  an  action  on  a  fire  policy,  eviflence  held 
soffident  to  warrant  a  jury  findinR  that  the 
poli(7  was  not  canceled  before  the  fire,  tlioutcb 
^intiff,  cms  of  whose  polides  hsd  been  can- 
celed, acted  on  the  miataEeD  impression  tliat  the 
policy  Bued  on  was  the  one  canceled. 

[Ed.  Note.— For  other  esses,  see  Xosorance, 
Cent.  Dig.  I  1700.J 

2.  Insurarcs  «=3]66~Pbopbbtt  IirauBEO  — 
Descbiptior  of  Location. 

A  fire  policy  covered  lianors,  ete.,  described 
MM  contained  in  a  two-story  brick  building  with 
oompoeitioQ  roof.  Insured  occupied  one  room 
in  mich  building  as  a  saloon  and  the  adjoining 
room  as  a  restaurant  In  the  rear  or  these 
two  rooms  was  a  wooden  building,  physically 
attached  to  the  brick  wall  of  the  main  building, 
and  with*  B  door  leading  therefrom  into  the 
restaurant  It  was  known  as  insurer's  "liquor 
room,"  and  waa  used  wholly  in  connection  with 
the  main  building.  Prior  to  the  issuance  of  the 
policy  liquor  had  been  stored  there  to  some  ex- 
tent, and  after  its  Issusnce  it  was  nsed  for  that 
purpose  ta  a  larger  extent  Seld,  that  such  so- 
called  liquor  room  was  a  part  jof  the  building 
described  in  the  policy,  and  liquors  stored  there- 
in  were  covered  by  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Gent  Dig.  S  851.] 

I>efiartnient  2.  Appeal  from  Superior 
Ooart.  Chelan  Oonnty;  William  A.  Orlm- 
aliaw,  Jodg& 

Action  by  3.  B.  Tlolette  against  the  Queen 
Insurance  Company.  From  a  Judgment  for 
plaintiff,  defendant  aiq>ealfl.  Affirmed. 

BfcCarttay,  Edge  &  Davis,  of  Spokane, 
and  Kemp  ft  Baker,  of  Weoati^ee,  for  ai^l- 
lant  0.  B.  Hti^es  and  Hushes,  Sumner  & 
Adama^  all  of  Weuatdie^  for  respondent. 

PABKE31,  J.  The  Plaintiff,  Tlolette,  seeks 
'  iccovery  npmi  a  fire  insurance  polky  Issued 
to  falm  by  the  defendant.  Insuring  his  stock 
of  Uquors  k«()t  for  sale  at  bla  snioon  in 
Leavenworth,  In  Cb^an  county.  The  policy 
was  Issued  August  1, 1914.  The  fire  occurred, 
resulting  In  total  toss  of  the  goods  Insured 
CD  December  30, 1014.  Trial  In  the  superior 
court  for  Chelan  county  resulted  In  verdict 
and  Judgment  Infftvorof  the  plaintiff,  award- 
ing blm  91.B60,  from  which  the  defendant  has 
appealed  to  this  court. 

[1]  It  la  first  oontttided  In  appellunt's  be- 
half that  the  ptdlcy  was  candeled  at  the  in- 
stance of  the  leaptHident  on  December  12th, 


some  two  weeks  prior  to  the  occurrenoe  of 
the  fire.  TtiXs  contention  involves  nothing 
but  a  question  of  fact,  as  we  view  it,  which 
was  determined  by  the  jury  In  favor  of  re- 
spondent. It  seema  to  be  rested  upon  alleged 
admissions  and  contentions  made  by  respond- 
ent Incon^stent  with  his  claim  under  this 
policy.  This  apparently  InctHislstent  attitude 
of  respondent  grew  out  of  his  misunderstand- 
ing of  what  WHS  said  and  done  by  himself 
and  Robert  B.  Field,  the  agent  of  appellant 
and  other  Insurance  companies  at  Leaven- 
worth, looking  to  the  cancellation  of  one  of 
several  policies  on  his  stock  of  liquors,  which 
policies  bad  been  issued  by  Field  as  agent 
of  the  severs!  insurance  companies.  It  Is 
plain  that  on  Decemb^  12th  respondent  re- 
quested Field  to  cancel  one  of  the  policies, 
and  thflt,  laboring  under  the  Impression  that 
It  was  this  policy  which  was  canceled  In  pur^ 
suance  of  that  request  be  sought  pro  rata 
recovery  for  his  loss  from  the  other  com- 
panies, when  It  developed  that  one  of  the 
policies  so  sought  to  be  recovered  upon  had 
lieen  canceled  by  Field,  instead  of  thin  policy. 
Field  testified  that  this  policy  was  not  can- 
celed, nor  requested  to  be  canceled,  by  re- 
spondent Appellant  did  not  tender  back 
to  the  respondent  the  premium  which  would 
have  remained  unearned  on  this  policy  until 
long  after  the  fire,  which  premium  had  been 
paid  In  full  shortly  after  issuing  the  policy 
and  Itmg  before  ttae  fire.  All  of  the  pcdltdes 
had  been  left  with  the  agent  Field  for  safe- 
keeping. In  fact  respondmt  did  uot  see  any 
of  the  policies  until  after  the  fire.  There  was 
simply  an  understanding  that  the  policies 
be  Issued  and  so  retained.  It  seems  quit? 
plain  to  us  that  the  Jury  were  fully  warrant- 
ed by  the  evidence  in  concluding  that  this 
policy  was  not  canceled  before  the  Are  u 
claimed  by  appellant  We  think  this  branclL 
of  the  case  needs  uo  further  discussion. 

[2}  It  iM  further  cooteoded  in  appellant's 
behalf  that  the  larger  part  of  the  goods  de- 
stroyed was  at  the  time  in  a  room  nfit  In  the 
building  described  in  the  policy  as  being  the 
location  of  the  Insured  goods,  and  tlint  ttiere- 
fure  such  pmlion  of  the  goods  was  not  cover* 
ed  by  the  policy.  This  involves  the  questlaa 
of  whether  or  not  this  room  was  a  part  of 
the  building  described  In  the  policy.  Ttae 
Jury,  by  answers  to  two  Interrogatories  sub- 
mitted to  them,  tovnd  that  of  the  goods  de- 
stroyed $1,450  worth  were  In  the  soloim  room, 
while  $4,920  worth  were  In  the  room- claimed 
by  appellant  not  to  be  a  part  of  the  building 
described  in  the  policy.  The  Jury  awarded 
respondent  $1,600  as  the  pro  rata  IlahUlty 
of  appellant  with  other  Insurance  compaidee 
having  ccmcurrent  insurance  up«i  ttae  goods, 
finding,  In  effect,  that  the  room  datmed  by 
appellant  not  to  be  a  part  of  the  building 
was  In  ta.ct  a  part  of  the  building,  which 
question  the  court  by  its  Instructltms  submit- 
ted to  the  Jury  ff>r  dedalon.  The  goods  «nd 
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tbelr  locatkm  ww»  deecribed  In  ttie  policy 

as  follows: 

"The  foHowing  described  property  while  lo- 
cated and  ccwtained  as  described  nereia,  and 
not  elsewhere,  to  wit:  S2.500  cwn  stock  of  winea, 
liquors,  cigars,  soft  driDka  and  all  other  goods 
usualtf  kept  for  sale  in  a  first-claas  salooti ;  all 
while  coDtained  io  the  two-story  brick  buiMtne, 
with  compoeition  roof,  situate  on  lot  8,  block  1, 
Ralston  addition  to  Leavenworth,  Wash." 

The  walls  of  th«  main  portion  of  the  build- 
ing were  constructed  of  brick.  It  was  about 
80  by  00  feet  In  area  upon  the  ground.  It 
faced  the  street  to  the  north.  It  had  four 
rooms  on  the  ground  floor,  the  second  floor 
being  used  as  a  hotel.  Reepondent's  saloon 
proper  occupied  the  east  room  on  the  ground 
floor,  which  was  18  by  80  feet  At  the  time 
of  the  flre,  back  of  the  saloon  room  and  a 
portion  of  the  room  next  west  thereof,  there 
was  a  room  18  by  30  feet,  one  story  high.  It 
was  built  of  wood,  with  a  roof  of  soniewbat 
similar  material  as  on  the  main  building. 
This  room  had  been  used,  since  Its  construc- 
tion several  years  prior  to  the  flre,  wholly  In 
connection  with  the  main  building,  both  as 
a  kitchen  In  connection  with  n  restaurant 
In  the  room  next  west  of  the  saloon  room, 
and  also  as  a  liquor  storeroom  In  connection 
with  the  saloon.  It  was  known  as  "Violette*8 
Liquor  Room"  long  before  the  issuing  of  this 
policy.  This  room  or  structure  was  physically 
attached  to  the  brick  wall  of  the  main  build- 
ing. Its  sills  projected  Into  and  were  sup- 
ported by  the  brick  wall  of  the  main  building, 
and  Its  roof  was  also  attached  to  the  brick 
wall.  There  was  a  door  fi-om  the  room  next 
west  of  the  saloon  room  leading  Into  the  liq- 
uor room  and  there  was  access  from  the 
saloon  room  to  liquor  room  over  a  small  porch 
through  the  rear  wall  of  the  saloon  room  and 
thence  Into  the  liquor  room.  Respondent 
held  all  three  of  these  rooms  under  leasa 
While  this  outside  room  was  known  as  "Vlo- 
lette's  Liquor  Room,"  It  is  not  very  clear  as 
to  what  extent  It  had  been  used  for  storing 
his  liquor  prior  to  the  issuance  of  thU  policy, 
though  manifestly  it  had  been  then  used  to 
some  extent  for  that  purpose.  After  the  Issu- 
ing of  the  policy  the  liquor  room  apparently 
was  used  to  a  much  larger  extent  for  that 
purpose.  It  la  plain  that  the  policy  would 
have  covered  all  liquor  belonging  to  respond- 
ent within  the  brick  walls  of  the  main  build- 
ing regardless  of  which  room  of  the  building 
such  liquor  might  be  In.  since  no  particular 
room  of  the  building  Is  mentioned  In  the  pol- 
icy. Therefore  the  liquor  room  Is  no  less  a 
part  of  the  main  building  so  far  as  this  pol- 
icy Is  concerned  by  the  fiict  that  the  only 
door  from'  It  directly  into  the  main  bnlldlng 
led  into  the  room  next  west  of  the  f«loo>n 
rpom.  It  is  quite  plain  that  the  liquor  room 
was  never  wed  for  any  ptirpose  except  In 
connection  with  the  main- bnlldlng. 

It  seems  plain  to  us  In  the  light  of  these 
fSacts  that  there  is  ample  warrant  for  the  cm- 
elusion  that  this  so-called  liquor  room  was  a 
part  of  the  brick  building  described  In  the 


policy  Bs  being  tike  location  of  the  Insnied 

goods.  As  was  well  said  by  the  Keatadtj 
court  In  Prussian  National  Ina  OD;  t.  Terrril, 
142  Ky.  732,  135  S.  W.  416: 

"It  must  be  borne  io  mind  that  a  description 
in  a  policy  of  tbe  building  insured  ia  never  ac- 
companied, or  intended  to  be  accompanied,  by 
the  particularity  of  an  architect's  plana  and 
specifications.  The  nurposa  of  the  description 
is  simply  to  identify  m  ■  general  way  the 
building  insured." 

In  that  case  the  building  Insured  was  de- 
scribed as  a  "brick  gravel  roof  building." 
After  the  construction  of  the  building,  but 
before  the  Issuance  of  the  policy,  a  brother  ot 
the  Insured  was  x^rmltted  to  construct  a 
room  on  tbe  roof  of  this  ibuIMIng  for  his  own 
use  for  an  Indefluite  period,  covering  evident- 
ly only  a  part  of  the  roof  some  18  by  60  feet 
and  10  or  12  feet  high,  with  a  metal  roof,  tbe 
understanding  being  that  the  brother  was  to 
use  It  as  long  as  he  desired,  and  In  the  ev&it 
he  ceased  to  use  It  be  bad  the  right  to  tear 
It  down  or  let  It  remain  and  become  the  prop- 
erty of  tbe  insured.  This  structure  was  held 
to  be  a  part  of  the  building  Insured.  It  is 
somewhat  difficult  t<i  see  that  this  structure 
was  any  more  a  part  of  the  building  Insured, 
though  constructed  on  top  of  it,  than  the 
structure  called  tbe  liquor  room  here  Invtrtv- 
ed  was  a  part  of  the  building  described  in 
the  policy. 

In  Gross  v.  Milwaukee  Mechanics'  Insur- 
ance Co.,  92  Wis.  656,  66  N.  W.  712,  the 
policy  involved  Insured  goods  "while  contain- 
ed In  the  one-story  frame  store  building  sit- 
uated." etc.  At  the  time  the  policy  was  is- 
sued the  main  building  bad  a  lean-to,  or  shed. 
In  the  rear,  with  a  door  opening  Into  the 
main  building.  The  two  structures  were  used 
together.  Thereafter  the  shed  was  moved 
about  20  feet  back  from  the  main  building, 
and  an  addition  was  built  back  to  within  3 
feet  of  the  shed  which  had  been  moved  back. 
It  being  attached  to  the  new  addition  by  a 
platform  nailed  to  both  structures  with  doors 
for  convenient  passage  from  one  to  the  other 
over  the  platform.  Thereafter  all  the  struc- 
tures were  used  together.  After  noticing 
some  of  its  earlier  decisions,  the  court  con- 
cluded that: 

"Such  addition,  former  main  building  and 
shed,  all  connected  and  used  together,  constitut- 
ed the  one-story  frame  store  building  Vitbin  the 
meaning  of  tb«  policies  at  the  time  the  loss  ac- 
crued." 

Id  Still  V.  C3onnectIcut  Fire  Ins,  Co.,  185 
Mo.  App.  550,  172  S.  W.  625.  the  policy  In- 
volved was  upon  a  *'shingle-roof  frame  bam." 
A  silo  was  huilt  against  the  side  of  the  bara, 
so  that  it  had  openings  directly  to  the  Inside 
of  the  barn,  though  the  structure  itself  was 
outside  the  walls  of  the  bara  The  silo  waa 
hekl  to  be  part  of  the  bam,  the  court  ob- 
serving: 

"Insurance  is  a  matter  of  contract,  and  the 
intention  of  tbe  parties,  if  it  con  be  asceriained, 
must  determine  the  sense  in  which  terms  em- 
ployed are  used.  Of  course  if  that  sense  is 
clearly  expressed  in  the  policy,  then  the  written 
terms  are  bindins  and  conclusive.  But  If  the 
policy  does  not  clearly  express  the  meaning  to 
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be  attadi«d  to  teima  oaed  In  describing  the 
pcopertr  inmured,  then  resort  may  be  bad  to  the 
•UTToasoiiir  cireamstances  to  ascertain  the 
meaoing.  Id  doing  so  we  must  have  in  miad 
that  a  policy  of  insurance,  so  written  as  to  re- 
<tuire  conatmction  of  ita  meaning,  wiU  be  con- 
itroed  in  favor  otf  rather  than  against,  tbe  in- 
nrcd.  It  is  a  contract  drawn  by  the  insurer, 
and,  when  it  is  open  to  two  poesible  interpreta- 
tiaos.  that  one  will  be  ado[rf:ed  which  is  least 
favorable  to  tbe  party  drawing  it.  Belch  v. 
Scbott  171  Mo.  App.  357, 157  S.  W.  658.  The 
language  of  the  policy  should  be  construed,  if 
practicable,  so  as  to  cover  the  Biibject-matter 
m traded  to  be  covered.   19  Cyc.  664.'' 

■Rie  drcumstances  attending  the  Issuance 
of  the  policy  here  Involved  point  to  an  Inteo- 
tSon  on  the  part  of  the  insured,  and  also  on 
the  pert  of  Field,  the  agent,  to  Insure  all  of 
reqxndent's  stock  of  liquors.  This  we  think, 
renders  the  above-quoted  language  of  the 
Missouri  court  quite  pertinent  here. 

Tbe  following  authorities  lend  support  to 
tbe  coDclusitm  that  this  so-called  Uqtior 
room  was  in  fact  a  part  of  the  building  de- 
scribed In  the  i)oUc7  as  the  locaUon  of  the 
insured  goods:  Commercial  Fire  Ins.  Co.  t. 
Alien.  80  Ala.  5n,  1  South.  202;  Whltg  t. 
Mutual  Fire  Assurance  Co.,  8  Gray  (Mass.) 
566 ;  Westfleld  Cigar  Co.  t.  Insurance  Oo.  of 
North  America,  169  Mass.  382,  47  N.  E.  102G; 
Worliman  v.  Ins.  Co..  2  La.  507,  22  Am.  Dec. 
141;  1  Wood,  Fire  Insurance  (2d  Ed.)  |  85; 
2  Joyce,  Insurance  S  1739. 

Counsel  for  appellant  dte  and  place  some 
reliance  upon  our  recent  dedslon  in  John- 
son r.  Franklin  Ins.  Co.,  00  Wash.  631,  156 
Pac  567.  Plainly  we  think  that  decision  Is 
of  no  controlling  force  whatever  here,  In  view 
of  the  fact  that  the  goods  destroyed  were  at 
the  time  several  blocks  distant  from  their 
described  location  In  tbe  policy. 

We  conclude  that  tbe  Judgment  must  be  af- 
flnned.    It  is  so  ordered. 

ELJ^IS,  C.  J.,  and  MOUNT,  PULMJUTON, 
and  BOIiCOMB,  JJ..  concur. 


m  Wash.  878) 

WTNNB  et  ux.  t.  HARVET  et  tt 
(Now  18787.) 
(Saprcme  Court  of  Washington.  May  18. 1917.) 
1.  Physicians  and  Suboeons  ^3i6— Mal- 

PBACTICB— I>IAB1IJTT  OF  PUTSlCIAKB  INUI- 

TIDCAIXT  ENGAOSn. 
Where  two  physicians  have  been  Individual- 
ly engaged  io  the  same  case,  each  is  answerable. 
Dot  only  for  his  own  conduct,  but  for  unlawful 
acta  or  omissions  of  the  other,  which,  exercising 
reasonable  diligence,  be  should  have  observed. 

(Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  S  31.] 

2l  Phtsicians  and  Suboeons  €=>18(8)— Mal- 
practicb  —  llabilitt  ot  assistant  sus- 
qeon — sufficienct  of  evidence:. 
Evidence  held  inefficient  to  establish  assist- 
ant sorgeon'a  liability  for  his  chiefs  negligence 
in  failing  to  remove  a  sponge  frum  an  incision ; 
it  not  being  his  duty  by  custom  to  keep  track  of 
■pongea,  and  be  not  having  been  directed  to  do 
wo,  and  bis  duties  being  to  do  as  directed  by  the 
chief  operator. 

[Ed.  Note.— For  other  cases,  see  Phyaiciane 
and  Surgeons,  Cent  Dig.  S  43.] 


3.  PBTSICIARS  AND  StTBOIONB  •=»18(9)— MAL- 

PBAOTiCB— Question  for  Jubt— SDinoiEir- 

CT  OF  EVIDBNCE. 
Evidence  held  sufficient  to  warrant  submis- 
sion to  jury  of  question  of  surgeon's  negligence 
in  the  use  of  eilk  thread  in  tying  arteries  dur- 
ing operation. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  S  44.] 

4.  PHTSICIANS  AND  SUBOEONS  «=>14(1)— MAL- 
PRACTICE—DeO  REE  OF  Skill. 

A  surgeon  was  chargeable  with  reasonable 
care,  skill,  and  knowledge  in  the  nse  of  silk 
thread  in  t3^ng  arteries  and  suturing  ruptured 
intestines  during  operation. 

[Ed.  Note.— For  other  cases,  aee  Physicians 
and  Surgeons,  Cent  D^.  H  21,  24,  25.  28-30.] 

5.  Phtstcians   and   Suboeons   4=>18(0)  — 
Treatment  Aftkb  Opebation  —  Qdestiok 

FOB  JURT. 

Patient's  testimony  as  to  surgeon's  treat- 
ment after  operation  Held  sufficient  to  submit  is- 
sue of  Burgeon's  negligence  to  tbe  jury. 

(Ed.  Note.— For  other  cases,  see  Physidans 
and  Suigeona,  Cent.  Dig.  i  44.] 

6.  Evidence  ®=>471,(111— Opinion  Bvidbncb— 
Treatment  After  Operation. 

A  patient  who  is  a  layman,  is  possessed  of 
sufficient  knowledge  to  render  competent  his  tes- 
timony as  to  commonplace  conditions  and  effects 
concerning  surgeon's  negligence  in  treatment 
Following  operation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2101;  Witnesses,  Cent  Dig.  fS 
833-836.1 

7.  PhV^sicians  and  Suboeons  *=»15— Mal- 
practice—Failure  TO  Keuovb  Sfonoc 

A  surgeon's  failure  to  remove  a  sponge  be- 
fore sewing  up  incision  is  negligence  per  se. 

[E<1.  Note.— For  other  cases,  see  Pbysidani 
and  Surgeons,  Cent  Dig.  9  ^2.] 

8.  PffTSICIANS  AND  SURGEONS  €=>15  —  MaL- 

PBACTicB  —  Failure  to  Remove  Sponge  — 
Exception  to  Rule— Evidence. 
Surgeon's  testimony  that  he  did  not  know 
that  a  sponge  had  been  left  in  an  incision,  and 
that  oo  count  of  sponges  had  been  kept  by  nurs- 
es, took  tbe  case  out  of  exception  to  general 
rule  holding  surgeon  not  liable  for  removal  of 
sponge  where  patient's  life  would  be  endangered 
by  further  exploration. 

[Ed.  Note.— For  other  cases,  see  Pbysicians 
and  Surgeons,  Cent  Dig.  I  3Z] 

9.  Physicians  and  Suboeons  $=>18(8)— Mal- 

PBACTICE — CauMC  of  InJUBY  —  SUFFICIENCT 

OF  Evidence. 
Evidence  held  sufficient  to  show  that  injuries 
complained  of  were  caused  by  surgeon's  negli- 
gence in  leaving  a  sponge  in  incision. 

[Ed.  Note.- For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  43.] 

D^rtmeat2.  Appeal  frcHU  Superior  Court, 
Stevens  County ;  A.  W.  Frater,  Judge. 

Action  by  Fred  J.  Wynne  and  wife  against 
U  B.  Harvey  and  others.  Judgment  for 
plalnUffs  against  defendants  Harvey  and 
Clark,  and  tbey  separately  appeal.  Kerers- 
ed.  with  lustructt(His  to  dismiss  action,  as 
to  appellant  Clark,  and  afflrtned  as  to  ap- 
pellant Harvey. 

L.  C.  Jcsseph,  of  Colvllle,  for  appellant 
Harvey.  Graves,  Klzer  &  Graves,  of  Spo- 
kane, for  oppellant  Clark.  Davis  &  Hell,  of 
Spokane,  and  L.  B.  Donley,  of  Colvllle,  for 
respondents. 
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HOLCOMB,  J.  On  Mareh  U,  1S14,  re- 
spondents Fred  J.  Wynne  and  Margaret 
Wynne,  hts  wife,  commenced  tbls  action 
against  appellants  Harvey  and  Clark  and 
one  Martha  L.  Consios,  a  nurse,  to  recover 
damages  for  malpractice.  For  convenience, 
Margaret  Wynne  alone  will  hereafter  be  re- 
ferred to  as  respondent. 

The  record  shows  that  for  some  time  pri- 
or to  May  8,  1913,  Margaret  Wynne  had  been 
suffering  from  an  enlarged  uterus,  and,  her 
condition  growing  steadily  worse,  after  con- 
sulting with  several  physicians,  It  was  de- 
cided that  an  operation  was  necessary.  On 
the  alrave-mentioned  date  she  was  operated 
upon  by  appellant  Harvey  as  operator  in 
chief,  with  the  assistance  of  appellant  Clark 
and  two  nurses,  one  of  whom  was  the  de- 
fendant Cousins.  After  the  Incision  had 
been  made,  it  was  discovered  that  her  condi- 
tion was  very  serious,  and  a  large  mass  of 
pus  was  found  in  the  ovarian  tube.  Because 
of  these  serious  complications  and  the  weak- 
ened condition  of  tlie  patient,  appellant  Har- 
vey deemed  It  necessary  for  the  safety  of 
the  patient  to  bring  the  operation  to  an  end 
as  ^>eedily  as  possible,  and  drainage  tubes 
were  inserted  to  draw  off  the  pus,  and  the 
wound  was  Immediately  sewed  up.  Appel- 
lant Harvey  continued  to  treat  respondent 
for  a  period  of  six  weelis  thereafter.  The  op- 
eration did  not  seem  to  be  very  successful, 
as  the  wound  refused  to  heal  and  a  fistula 
was  formed,  which  discharged  Impure  mat- 
ter, Including  a  silk  thread  which  bad  evi- 
dently been  used  In  the  operation  of  May 
8th.  Thereupon  respondent  Fred  J.  Wynne, 
becoming  dissatisfied,  discharged  appellant 
Harvey,  and  employed  appellant  Clark. 
Shortly  afterwards  Ciark,  with  the  aid  of  a 
local  ana>sthetlc,  made  a  small  Incision  In 
the  abdominal  wall  below  the  first  incision 
for  the  purpose  of  securing  better  drainage; 
and,  because  the  original  wound  gave  Mrs. 
Wynne  great  trouble  and  refused  to  heal,  a 
third  operation  was  performed  by  appellant 
Clark  on  Aucust  18,  1013,  to  discover  the 
reason  therefor.  Next  to  the  inside  of  the 
abdominal  wall  there  was  found  a  small 
mop  sponge,  which  had  been  overlooked  in 
the  operation  performed  by  appellant  Harvey 
on  May  Sth.  Other  evidence  will  be  discuss- 
ed when  considering  the  different  assign- 
ments of  error  to  which  it  relates.  After  a 
trial  on  the  merits,  a  luotloa  for  nonsuit  was 
granted  as  to  Martha  Cousins,  but  a  verdict 
for  $5,000  was  entered  against  Harvey  and 
Clark,  who  now  prosecute  separate  appeals. 

In  the  complaint  it  Is  alleged  that  appel- 
lants were  negligent:  <1)  In  using  silk  thread, 
instead  of  catgut,  In  tying  up  the  ends  of 
arteries;  (2)  In  the  manner  of  treating  and 
caring  for  the  wound  subsequent  to  the  first 
oiperatlon;  (3)  In  falling  to  remove  the  sponge 
from  the  wound.  Since  the  lower  court  held 
that  there  was  no  evidence  to  show  that  ap- 
pellant Clark  waa  goUty  <^  tlie  first  two 


grounds  of  negligence  alleged,  and  bo  In- 
structed the  Jury,  In  disposing  of  his  ap- 
peal It  is  necessary  to  determine  only  If  he 
was  legally  guilty  of  negligence  because  the 
spouge  was  left  In  the  wound. 

[1]  Appellant  Harvey  had  been  treating  re- 
spondent for  some  time  prior  to  the  first 
operation,  but  on  account  of  the  seriousness 
of  the  operation  It  was  decided  that  Harvey 
should  have  an  assistant,  and  appellant 
Clark  was  employed  by  respondent  Fred  J- 
Wynne  In  that  capacity.  In  cases  of  this 
kind  the  rule  Is  well  stated  In  Morey  v,  Thy- 
bo,  109  Fed.  760,  118  C.  C.  A.  198,  wherein  It 
Is  said,  concerning  the  liability  of  two  physi- 
cians Independently  engaged: 

"Each,  in  serving  with  the  other,  la  rightly 
held  answerable  for  his  own  conduct,  and  as 
well  for  nil  the  wrongful  acts  or  omissions  of 
the  other,  •  •  •  which  in  the  exercise  of  rea- 
sonable diligence  under  the  drcamstaDCes  he 
should  have  observed." 

[2]  Appellant  Clark  having  had  nothing  to 
do  with  the  sponges  or  mopping  with  them 
on  the  Inside  of  the  Indsion,  as  Is  shown  hj 
all^the  evidence,  except  the  testimony  of  ap- 
pellant Harvey  that  Clark  mopped  with  a 
sponge  down  Into  the  back  of  the  abdomen 
to  the  uterus,  Immediately  afterwards  modi- 
fied by  his  statement  that  he  did  not  remem< 
ber  whether  Clark  did  any  mopping  or  not. 
It  Is  obvious  that  Clark  would  not  be  liable 
for  tbls  negligence  because  of  any  wrongful 
act  of  bis  own.  Clark's  acUvitiea  were  con- 
fined mainly  to  the  outside  of  the  wound,  and, 
since  the  duties  of  an  assistant  are  to  do  as 
directed  by  the  chief  operator,  and  there  was 
no  showing  that  be  was  either  directed  to 
keep  track  of  the  sponges  or  that  It  was  made 
his  duty  by  custom  to  do  so.  It  Is  apparent 
tlint,  in  the  exerdse  of  reasonable  diligence 
under  the  drcunistances.  no  duty  devolved 
upon  Clark  to  discover  that  the  sponge  was 
not  removed,  the  omission  of  which  would 
render  him  liable  in  an  action  for  damages. 
The  nonsuit  should  have  been  ordered  as  to 
him. 

[3.4]  In  conslderlnK  Harvey's  appeal^  we 
find  that  the  complaint  allied  negligence  in 
the  use  of  silk  thread,  Instead  of  ca^t,  la 
tying  off  the  arteries,  and  the  only  evidence 
to  sustain  this  allegation  was  that  a  piece  o£ 
silk  thread  was  discharged  through  the  fis- 
tula which  formed  in  respondent's  body. 
Counsel  for  appellant  Harvey  moved  the  court 
to  withdraw  this  issne  from  the  Jury's  con- 
stderation,  on  the  ground  that  there  was  no 
evidence  to  support  tlie  same,  and  now  assign 
as  error  the  action  of  the  trial  court  In  over- 
ruling such  motion.  Impliedly  admitting  that 
it  was  improper  to  use  silk  in  tying  off  arter- 
ies, and  to  explain  its  presence,  appellant 
Harvey  claims  that  it  was  used  In  suturing 
a  ruptured  intestine,  and  produced  evidence 
to  show  that  In  so  doing  silk  was  the  ivfver 
and  better  material  to  use.  While  there  was 
no  direct  o^'idence  to  show  that  silk  was  n^- 
llgently  used  In  tying  off  arteries,  there  was 
evidence  to  show  that  aUk  was  negligently 
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naed,  as  tbe  thread  dlschar^  throaf^  tbe 
flstnla  was  No.  12,  whlcb,  aiCCMrding  to  the 
tesUmony  of  tbe  experts,  was  far  too  large 
for  use  In  suturing  a  ruptured  Intestine;  the 
majority  of  the  experts  being  of  the  opinion 
that  in  no  event  should  silk  thread  of  larger 
size  than  No.  3  or  No.  4  be  used  for  this  pur- 
pose. Precisely  what  use  was  made  of  the 
Bilk  thread,  and  where,  was  manifestly  un- 
known to  respondent,  save  by  results.  Tbe 
exact  place  and  manner  of  use  were  known  to 
appellant  Harvey,  who  used  it,  and  he  was 
chargeable  with  reasonable  care,  skill,  and 
knowledge  In  its  use.  We  do  not  consider 
this  evidence  a  material  variance  from  the 
allegations  of  the  complaint,  and  there  was, 
therefore,  sufficient  evidence  to  submit  this 
issue  to  the  Jury's  consideration. 

[S,  I]  It  Is  also  contended  by  a[>pellant 
Harvey  that  there  was  no  evidence  to  sustain 
tbe  allegation  charging  him  with  negligence 
In  bis  treatment  of  respondent  subsequent  to 
the  flrst  operation,  and  that  this  issue  sbould 
not  have  been  submitted  to  the  Jury.  In  re- 
Tlewing  tbe  evidence,  we  find  respondent  tes- 
tlBed  that  the  dressings  were  sometimes 
changed  by  appellant  Harvey  and  sometimes 
by  a  nurse  named  Miss  Cousins;  that  a 
great  many  times  Harvey  was  asked  over  tbe 
telephone  to  come  to  the  hospital  to  attend 
to  respondent,  and  that  some  of  the  times  re- 
quested he  would  Dot  come;  that  when  no 
one  was  there  exceiA  Hiss  Haynes,  another 
attendant,  the  drea^gs  were  not  changed  at 
aU,  tecause  she  was  not  a  graduate  nurse; 
that  on  some  occasions  tbe  dressings  were  In 
so  long  that  the  pas  would  dry  on  them; 
and  that  the  drainage  tubes  wrae  not  steril- 
ised every  time  the  dressings  were  changed, 
bat  were  simply  wiped  4^  Appellant  Harvey 
ctmtends  that,  since  respondent  Is  a  lay- 
womenr  she  Is  not  possessed  of  a  suflleiaDt  de- 
gree of  knowledge  In  the  science  of  medicine 
and  surgery  to  give  competent  testimony  as 
to  whether  she  recMved  in-oper  treatment 
after  the  flrst  c^)eratlon  or  not,  and  that  the 
testimony  above  refmed  to  Is  of  no  weight, 
and  has  no  legal  standing  as  evidence. 
While  this  may  be  true  with  respect  to  some 
of  the  more  Intricate  problems  incident  to 
takioe  care  of  a  patient  conralesdng  from  an 
operation,  we  do  not  think  It  ai^Ues  to  such 
commonplace  conditions  and  effects  as  those 
testified  to  by  respond^t,  and  concerning 
wbldi  even  a  layman  Is  possessed  of  knowl- 
edge sufficient  to  render  his  evidence  on  such 
a  subject  competent  The  evidence  was  of 
conditions  and  obvious  results  therefrom,  and 
was  theref(»e  evidence  of  facts,  and  not  of 
conclusions,  or  mere  opinions.  This  Issue 
was  therefore  properly  submitted  to  the  Jury. 

[7,  tl  Finally,  It  Is  urged  by  appellant  Har- 
vey that  as  a  matter  of  law  he  Is  not  liable 
for  failing  to  remove  the  sponge  from  the 
wound,  and  that,  even  though  he  Is,  respond- 
ent has  fhlled  to  prove  that  the  presence  ot 
the  sponge  in  ber  abdomen  was  the  proximate 


cause  of  the  Injuries  complained  of.  AJ- 
though  it  is  admitted  by  appellant  Harvey 
that  tbe  failure  to  remove  any  foreign  aob- 
etance  from  an  incision  Is  negligence  per  se. 
It  Is  strenuously  urged  that  there  is  an  ex- 
ception to  this  rule  In  this:  l^at  It  is  not 
negligence  for  a  surgemi  to  leave  a  foreign 
substance  In  a  wound  when  in  his  profession- 
al Judgment  further  exploration  for  such  for- 
eign substance  would  endanger  tbe  safety  of 
the  patient.  It  is  therefore  claimed  that,  the 
evidence  showing  that  respondent  was  fall- 
ing fast  on  tbe  operating  table,  and  that  In 
bis  Judgment  it  was  necessary  to  sew  up  the 
wound  at  once  In  order  to  save  ber  life,  this 
case  Is  brought  within  the  exception.  In 
Davis  V.  Kerr,  239  Pa.  351,  86  Atl.  1007,  49 
U  R.  A.  (N.  S.)  fill,  and  Van  Sklke  v.  Potter, 
63  Nsbi  28.  73  N.  W.  20S,  this  exception  U 
recognized;  but  In  both  these  cases  It  was 
based  on  the  ground  that  either  tbe  surgeon 
relied  on  the  count  of  tbe  sponges  kept  by 
tbe  nurses,  or  that  be  knew  tbe  foreign  sub- 
stance still  remained  in  tbe  patient's  body, 
end  in  his  Judgment  the  patient's  safety 
would  be  greatly  endangered  by  any  further 
exploration  to  discover  and  remove  the  same. 
There  being  no  evidence  in  tbe  record  that 
the  sponges  were  counted  by  the  attending 
nurses,  or  that  appellant  Harvey  knew  there 
was  another  sponge  In  the  Indslon  (he,  In 
fiict,  testlQed  that,  had  he  so  known,  he 
might  have  removed  It),  the  facts  In  this  case 
do  not  bring  It  witbln  the  exception,  conced- 
ing and  approving  for  tbe  sake  of  argumwt 
that  such  an  exception  exists.  Tbis.  on  prin- 
ciple, at  present  we  doubt,  but  find  it  not 
necessary  to  decide. 

[91  Nor  do  we  discover  any  merit  In  t2ie 
claim  that  there  is  not  sufflclrat  evidence  to 
prove  that  the  injuries  complained  of  were 
caused  by  tbe  interned  sponge.  It  Is  not 
surprising  that  the  evidence  on  this  question 
is  not  very  clear  and  oohvlndng,  for  at  best 
it  Is  largely  a  matter  of  opinion  and  conjec- 
ture. Tha%  was  proof  tending  to  show  that 
the  sponge  at  tbe  time  of  its  removal  was 
saturated  with  pus ;  tbat  the  result  of  leav- 
ing a  foreign  body  In  tbe  abdomen  would  be 
tbat  the  tissues.  If  weakened,  would  fall 
prey  to  infective  bacteria,  causing  a  deposit 
at  pus ;  that  the  wound  would  not  heal  over 
a  foreign  septic  body ;  that  a  sponge  covered 
wlUt  pus  is  likely  to  carry  infection  to  other 
parts  of  the  body ;  tbat  respondent  Margaret 
Wynne's  condition  became  bettei;  after  tbe  re- 
moval of  the  sponge;  and  that  the  wound 
would  not  heal  with  tbe  qmnge  in  tbe  ab- 
domen. 

Tbe  Judgment  la  theref<H«  reversed,  with 
instructions  that  the  action  be  dismissed  as 
to  appellant  Clark,  with  costs  to  him.  In  so 
far  as  appellant  Harvey  is  concerned,  the 

Judgment  Is  affirmed. 

ELLIS,  G.  J.,  and  MOUNT.  PARKBW,  and 
rULE^TON,  JJ^  oonenz; 
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TJNITED  STAarES  WHAMNG  00.  KINO 

COUNTY  et  al.   (No.  13962.) 
(Supreme  Court  of  WashinKton.  May  18, 1917.) 

1.  Taxation  «i=s98— Place  or  Taxation  — 
Tahoible  E^rssoNAL  Pbofebtt. 

TaDgible  personal  proi»erty  is  taxable  at  the 
place  of  its  actual  situs,  even  though  it  may  be 
used  by  its  owners  in  interstate  commerce,  and 
no  distinctiou  in  this  respect  is  made  between 
venels  aigaged  in  trade  between  the  ports  of 
the  different  states  and  other  carriers. 

[Ed.  Note.— For  other  cases,  aee  Taxaticm, 
Cent  Dig.  a  196-188^  20a] 

2.  Taxation  <8— >00— Pi**ce  of  Taxation  — 
Tangibub  Pbbsokai.  Pbofebtt— Whalin a 
Vessels. 

Vessels  used  for  whale  fishing  and  not  com- 
moa  carriers  having  their  sole  home  port  in 
the  state  of  Washingtcm  where  tbey  are  moored 
more  than  one-half  the  year,  and  where  they 
'  receive  the  benefits  and  protection  ot  the  laws  of 
the  state,  and  where  they  are  equipped  for  their 
only  voyages,  have  arrquired  a  situs  anS  are 
subject  to  taxation  at  such  port,  although  the 
domicile  of  their  owners  and  their  place  of  regis* 
tration  is  without  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxatitm, 
Cent  Dig.  »  19G-188,  200.] 

3.  STZPUIAXIONS  «=>lSCr)— OONSTRDCnON. 

In  an  action  to  enjoin  the  collectioa  of  tax- 
es on  whaling  vessels,  the  statement  in  the 
'  stipulation  that  the  vessels  are  only  temporarily 
in  the  state  of  Washington,  while  it  might  be 
giren  effect  as  a  statement  of  ultimate  fact,  is 
rendered  but  a  conclusion  or  deduction,  and 
most  be  disregarded  where  the  actual  (acts  are 
shown,  and  the  court  must  accept  such  facts  aa 
determinative. 

[IM.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  8  Bl.] 

En  Banc.  Appeal  from  Superior  Court, 
King  Oounty ;  Kenneth  Macklnto^,  Judge. 

Suit  to  enjoin  the  collection  of  a  tax  by 
the  United  States  Whaling  Company  against 
King  County  and  others.  From  a  Judgment 
of  dismissal,  the  plaintUC  appeals.  Aflirmed. 

Hnffer  &  Haydoi,  of  Tacoma,  for  appel- 
lant Alfred  H.  Lundln  and  Edwin  C.  Bw- 
Ing,  both  of  Seattle,  for  respondenta 

FITLLERTON,  3.  In  this  action  the  Unit- 
ed States  Whaling  Company,  a  corporation, 
seeks  to  enjoin  the  collection  of  certain  taxes 
levied  for  the  year  1916,  by  the  county  of 
King,  state  of  Washington,  npon  three  steam 
wtiallng  vessels  known  as  Star  I,  Star  II, 
and  Star  III,  the  property  of  the  corpora- 
tion. The  pleadings  are  appropriate  to  the 
Issues  raised,  and  need  not  be  further  notic- 
ed. At  the  oonclusion  of  the  evidence  Intro- 
dnced  at  the  trial  the  court  dedded  that  the 
vessels  had  acquired  an  actual  situs  In  the 
connty  of  King,  and  were  subject  to  taxation 
therdn,  entering  a  Judgment  of  dismissal 
with  costs  against  the  complainant.  This  ap- 
peal is  from  the  Judgment  so  entered. 

The  fticts  were  in  part  stipulated  and  in 
part  shown  by  oral  evidence  given  at  the  tri- 
al. The  appellant  corporatl<xi  was  organized 
under  the  laws  of  South  Dakota,  with  its 
main  oiBce  at  the  city  of  Huron  in  that  state. 


It  Is  authorized  to  transact  business  in  the 
state  of  Washingtm  In  virtue  of  having  fil- 
ed its  articles  of  incorporation  with  the  sec- 
retary of  state  of  the  state  of  Washington, 
having  appointed  a  statutory  agent  who  re- 
sides therein,  and  having  otherwise  complied 
with  the  state  laws  relative  thereto.  The 
business  of  the  corporation  is  under  the  di- 
rection of  a  board  of  directors,  five  In  num- 
ber, one  of  whom  resides  at  Huron,  S.  D., 
one  at  Gla^w,  Scotland,  two  at  Sandef  jord, 
Norway,  and  one  at  the  dty  of  Seattle,  Wash. 
By  its  articles  wide  and  diverse  powers  are 
conferred  upon  the  corporation,  among  which 
Is  the  power  to  engage  In  the  business  of 
whale  fishing,  and  to  dispose  of  the  products 
thereof.  Its  articles  also  empower  It  to  es- 
tablish bran<^  or  business  offices  at  a  num- 
ber of  named  places,  at  which  the  company 
can  hold  meetings  of  its  stockholders  and  di- 
rectors; among  the  places  so  named  being 
Seattle,  Wash.  It  la  not  disclosed  Uut  the 
corporation  engaged  In  any  business  other 
than  that  mentioned.  In  the  pn^ecutlon  of 
this  business  it  constructed  the  vessels  nam- 
ed In  the  city  of  Seattle  In  the  year  1012, 
causing  them  to  be  restored  as  of  the  port 
of  Ketchikan,  Alaska.  The  vessels  are  not 
engfaged  In  the  general  carrying  trade.  At 
tlie  opening  of  the  whaling  season  of  each 
year,  about  the  beginning  of  May,  they  are 
fitted  out  at  Seattle  and  sent  north  to  Alas- 
kan waters  where  they  oigage  In  whaling  un- 
til the  cdoae  of  the  season,  abont  the  1st  of 
Octirfwr,  when  they  are  returned  to  the  same 
place  and  moored  for  the  winter  months. 
The  business  In  which  the  vessels  an  en- 
gaged Is  under  the  general  direction  of  a 
manager  wbo  lesldeB  at  Sandeflord,  Norway. 
The  manager  either  comes  In  person  or  sends 
a  r^tresentattve  to  Seattle  at  the  beginning 
of  each  whaling  smson,  and  superintends  the 
r^lrlng  and  outfitting  of  the  vessels;  Qie 
repairs  bdng  made,  the  suj^lles  purchased, 
and  the  cremi,  with  the  exceptton  of  the 
gunners,  being  hired  at  that  place.  The  busi- 
ness Is  financed  by  Balfour,  Guthrie  ft  Ca, 
from  their  Ivanch  olflce  located  at  Seattle^ 
This  company  likewise  disposes  of  the  prod- 
ucts ct  the  enterprise ;  the  vessels  thmselves 
bringing  their  catches  to  a  station  establish- 
ed on  the  Alaskan  coast,  whence  the  nianu- 
ftictured  product  are  carried  to  market  by 
commercial  carriers.  No  taxes  are  paid  up- 
on the  vessels  In  the  state  ot  South  Dakota, 
nor  was  It  known  by  any  of  the  witnesses  that 
taxes  were  paid  thereon  In  the  territory  of 
Alaska  or, elsewhere. 

[1]  The  law  Is  well  settled  that  tangible 
personal  property  is  subject  to  taxation  tn 
the  Jurlsdlctl<m  in  which  it  has  its  actual 
situs,  regardless  of  the  place  of  domldle  of 
its  owner.  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  &  18,  11  Sup.  Ct  876,  35  L. 
Ed.  613 :  Old  Dominion  Steamship  Co.  v.  Vir- 
ginia. 198  U.  S.  299,  25  Sup.  Ct  686,  49  L. 
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Ed.  1059,  3  Ann,  Caa  1100.  It  Is  equally  well 
settled,  also,  that  such  property  Is  taxable  at 
the  place  of  Its  actual  situs,  eTeu  though  it 
may  be  used  by  Its  owner  Id  Interstate  com- 
merce, and  no  distinction  In  this  respect  Is 
made  between  vessels  engaged  in  trade  be- 
tween the  ports  of  the  different  states  and 
otter  forms  of  carriers.  Ayer  &  Lord  Tie 
Oo.  T.  Kentucky,  202  U.  S.  409,  26  Sup.  Ct. 
679,  50  L.  Ed.  1082,  6  Ann.  Cas.  205 ;  South- 
em  Pacific  Oo.  V.  Kentucky,  222  U.  S.  63,  32 
Sup.  Ct  13,  56  L.  Ed.  96.  In  the  case  of  Ayer 
&  Lord  Go.  T.  Kratucky,  this  language  was 
used: 

"Tho  general  rule  has  long  been  settled  as  to 
▼easels  plying  between  the  porta  of  diffwent 
states,  engaged  in  the  ooastwue  trade,  that  the 
domicile  of  the  owoer  la  the  slttia  of  a  ressel 
foF  the  purpose  of  taxation,  wholly  irreapective 
of  the  place  of  enrollment,  subject,  howerer,  to 
the  ezceptiiHi  that  where  a  vessel  engaged  in 
interstate  com  mere  lias  acquired  an  actual 
situs  in  a  state  other  than  the  place  of  the 
domicile  of  the  owner,  it  may  there  he  taxed 
because  within  the  jurisdiction  of  the  taxing  au- 
thority." 

Our  own  cases  are  to  the  same  effect: 
Northwestern  Lumber  Oo.  y.  Chehalis  Cown- 
ty,  25  Wash.  95.  64  Pac.  909,  54  L.  R.  A.  212, 
87  Am.  St.  Rep.  747 ;  North  American  Dredg- 
ing Oo.  V.  Taylor,  56  Wash.  565,  106  Pac  162, 
29  L.  R.  A.  (N.  S.)  105;  Pacific  Cold  Storage 
Co.  T.  Pierce  County,  85  Wash.  626,  149  Paa 
34;  Canadian  Pac.  R.  Co.  t.  King  County, 
90  Wash.  38,  155  Pac.  416.  In  Northwestern 
Lumber  Co.  t.  ChehaUs  County  It  Is  said: 

"Sound  reasons  exist  for  the  right  of  tho  state 
to  tax  these  vessels  that  are  permanently  here 
transacting  local  buaiaess.  They  receive  the 
fun  protection  of  the  local  governmCTit,  and,  if 
mere  reeistrr  in  another  port  is  condusive 
against  the  right  to  tax  here,  a  boat  can  operate 
in  our  local  waters^  frMifined  entirely  to  local 
business,  and,  if  owned  elsewhere,  may  evade  all 
taxation  in  this  state.  Such  construction  should 
not  be  adopted  unless  imperatively  demanded 
by  superior  authority.  Under  the  revenue  law 
of  this  state,  personal  property  is  taxed  at  its 
situs,  and  without  reference  to  the  residence  of 
the  owner.** 

So  In  North  American  Dredging  Oo.  t.  Tay- 
lor It  Is  said: 

"If  the  trial  court  wag  right  in  holding  the 
state  of  Washington  to  be  the  situs  of  the  prop- 
er^, that  fact  is  decisive  of  the  case.  *  *  * 
It  is  the  general  rule  that  vessels  in  state  or 
interstate  traffic  with  no  established  situs,  but 
going  in  and  out  of  a  port  upon  a  fixed  run 
or  as  the  necesedtiee  of  the  business  en^n-fcd 
upon  may  demand,  or  when  engaged  upon  no 
fixed  schedule,  but  sailing  from  one  port  to  an- 
other as  a  carrier  of  state,  Interstate,  or  in- 
ternational traffic,  sbaH  be  assessed  at  the  borne 
port,  or  at  the  domicile  of  the  owner.  •  •  • 
However,  a  vessel  may  be  assessed  without  ref- 
erence to  the  home  port  or  the  re^dence  of  the 
principal  owner  or  agent,  when  It  Is  put  to  such 
ose  as  to  Impress  It  with  a  local  chaiacter. 
•  •  •  There  must  be  some  reasonable  limit  to 
the  rule  that  overcomes  the  ordinary  rule  of 
situs  when  applied  to  such  property,  and  we 
think  it  must  be  found  in  the  answer  to  the 
question  whether  the  presence  in  Pierce  couaty 
of  the  dredger  was  tempmary  or  merely  in- 
definite.   If  the  ftmner,  It  would  probably  not 


be  tazabte.  If  the  latter,  it  would  be,  so  long 
as  it  was  there  at  a  time  wtam  the  ieTy  was 
made  and       uot  attached." 

In  Padflc  Gold  Storage  Ca  ▼.  Pierce  Coun- 
ty the  mle  was  stated  In  Uie  fbllowlng  lan- 
guage: 

"Stated  In  another  way,  the  domfdle  of  the 
owner  fixes  the  sitns  of  the  Tessel,  where  it  does 
not  appear  that  it  has  acquired  an  sctnal  situs 

elsewhere." 

The  case  of  Canadian  Pac.  R.  Co.  v.  King 
County  was  a  controversy  over  a  tax  levied 
upon  certfifln  railway  cars  owned  by  the  Ca- 
nadian Pacific  Railway  Company,  and  which 
were  dally  delivered  to  the  Northern  Pacific 
Railway  Company  and  by  the  latter  company 
hauled  over  Its  own  tracks  from  the  Inter- 
national boundary  line  to  the  dty  of  Seattle 
and  back  to  such  line.  The  court  held  the 
tax  valid,  announcing  "the  general  rule  to  be 
that  tangible  personal  property  Is  subject  to 
taxation  by  the  state  In  which  it  Is,  no  matr 
ter  where  the  domicile  of  the  owner  may  be." 

{2]  Applying  these  legal  principles  to  the 
facts  shown,  we  are  constrained  to  hold  these 
vessels  subject  to  taxation  by  the  taxing  au- 
thorities of  King  county.  Were  they  vessels 
engaged  In  a  coastwise  traffic,  or  in  traffic 
between  the  port  of  Seattle  and  a  foreign 
port,  the  question  might  not  be  entirely  free 
from  doubt.  But  the  vessels  are  not  com- 
mon carriers  In  any  sense  of  the  term.  They 
are  fishing  vessels,  nothing  more.  They  have 
but  one  home  port  From  this  port  they  an 
fitted  out  and  equipped  for  the  only  voyages 
in  which  they  engage,  and  to  It  they  return 
when  the  purposes  of  the  voyages  are  acoom- 
pUshed.  The  business  in  which  they  are  en- 
gaged  occupies  them  less  than  half  the  year, 
and  for  the  remainder  of  the  year  they  are 
moored  at  their  home  port,  where  they  re- 
ceive the  benefits  and  protection  of  the  laws 
of  the  state.  Clearly,  it  seems  to  us,  if  tangi- 
ble personal  property  In  the  form  of  seagoing 
vessels  can  ever  acquire  a  situs  apart  from 
the  domicile  of  Its  owner,  these  vessels  have 
acquired  such  a  situs.  This  being  so,  they 
are  subject  to  taxation  at  the  place  of  the 
acquired  situs. 

[3]  We  have  not  overlooked  the  fact  that  It 
Is  recited  In  the  stipulation  that  these  vessels 
are  only  "temporarily  In  the  state  of  Wash- 
ington." But  this  Is  not  controlling.  Were 
it  all  that  appeared  the  court  would  be  wtiT- 
ranted  in  treating  It  as  the  statement  of  an 
ultimate  tact  and  giving  It  effect  according- 
ly. Here,  however,  the  actual  facta  are 
shown,  of  which  this  Is  but  a  conclusion  or 
deduction.  In  such  a  case  the  Court  must  ac- 
cept the  fftcts  shown  aa  determlnatlvet  and 
disregard  the  oondualona  whiidi  conflict 
therewith. 

The  Judgmmt  la  affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  MAIN,  PAHr 
EER,  HOLCOMB,  GHADWICK,  MORRIS, 
and  WEBSTER,  JJ.,  concur. 
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MABGONNIICR  at  il  T.  PBESTON. 
(No.  1377a) 
(Sopreme  Court  of  WasUngtoD,  Hay  18,  1917.) 

1.  WlLM  ©=3734(4)-^Ljkoact— iRTKaEsr. 

A  general  pecuniary  legac?  begins  to  draw 
interest  at  the  tima  the  teatator  intmdad  it 
ahoold  be  payable. 

[Ed.  Note.— For  otiiar  caaea.  aM  mila.  Cent 
Dig.  i  1861.1 

2.  Wills  «=9733<12)— GoNSTKucTiov  —  l2aA- 
0IB8— Time  of  Patvbnt^Intbbest. 

A  will  giving  testatrix's  property  In  trast 
with  directioDa  to  pay  certain  pecuaiary  tega- 
dea,  without  direction  as  to  time  of  payment, 
made  bequest  to  certain  diaritable  and  religious 
organizations,  and  in  a  residuary  provision  speci- 
fied that  the  remainder  of  the  property  should 
be  used  to  establish  a  home  (or  aged  persons. 
It  further  provided  that  the  executors  and  trus- 
tees should  pay  the  legacies  as  rapidly  as  busi- 
ness judgment  might  reQuire,  without  sacrific- 
ing the  estate,  providing  for  legacies  as  much 
as  possible  out  of  notes  and  mortgages  and  cer- 
tificates of  con>orate  stock.  Following  this  was 
a  provision  that  bequesta  to  charitable  and  re- 
ligious oi^anizations  ahould  be  first  paid,  sub- 
ject to  the  right  of  the  executors  and  trustees,  in 
case  of  sickness  or  misfortune  of  any  legatee, 
to  pay  any  legacy  at  any  time.  Payment  was  to 
be  made  without  intervention  of  any  court.  It 
appeared  that,  if  the  pecuniary  legacies  were  to 
draw  intereat  beginning  ooe  year  after  the  death 
of  the  testatrix,  the  amount  which  would  go  un- 
dar  the  residuary  clause  would  be  diminished. 
Held,  that  testatrix  intended  that  the  pecuniary 
bequest  should  not  be  payable  until  such  time  as 
the  executors  and  trusteea.  in  the  exercise  of 
good  business  judgment  and  without  aaerificing 
the  estate,  would  be  able  tp  ouvert  the  estate 
into  cash,  or  so  much  thereof  as  might  be  neces- 
sary to  pay  the  legacies,  and  that  therefore  such 
legacies  would  not  begin  drawing  interest  until 
auch  time,  though  it  waa  more  than  oa«  year 
after  testatriz'a  death. 

[Bd.  Note.— For  other  caaea,  aee  WiUa,  Cent 
Dig.  I  184B.J 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  M.  L.  Clifford,  Judge- 
Action  by  A.  C  Marconnier  and  others  as 
executors  ot  the  last  will  and  testament  of 
Sarah  L.  Crowley,  deceased,  against  K  Mar- 
garet Preston  and  another.  From  judgment 
for  plaintiffs,  named  defendant  appeals. 

Oose  &  Crowe,  of  Walla  Walla,  for  appel- 
lant   Sullivan  tt  Christian,  of  Tacoma,  for 

respondents, 

MAIN,  J.  The  purpose  of  this  action  was 
to  obtain  a  construction  of  the  last  will  and 
testament  of  Sarah  L.  Crowley,  deceased. 
The  plaintiffs  were  the  executors  and  trustees 
named  in  the  will.  The  defendants  were  two 
of  the  pecuniary  legatees.  The  point  at  Issue 
was  whether  the  legacies  bore  Interest  be- 
ginning one  year  after  the  death  of  the  tes- 
tatrix. The  trial  In  the  superior  court  re- 
sulted In  a  Judgment  adverse  to  the  conten- 
tion of  the  defendants.  From  this  Judgment 
B.  Margaret  Preston,  one  of  the  defendants, 
alone  appeals. 

The  appellant  claims  that  the  legacies  bore 
interest  beginning  one  year  after  the  death  of 
the  testatrix.   The  respondents  claim  that. 


the  legacies  do  not  bear  Interest  tmtn.  In  the 
exercise  of  good  boslnesa  judgmoit,  and 
within  a  reasonable  time,  Uie  estate  can  be 
converted  Into  cash,  and  the  money  mada 
available  to  meet  the  bequests. 

[1]  Tlie  common-law  mle,  no  doubt,  Is 
that  goiraal  pecanlaxr  l^des  draw  Intov 
est  after  one  year  firom  the  death  of  the 
testator,  or  testatrix,  unless  a  contrary  lo- 
tratioa  appears  from  the  will.  This  rule 
arose  In  the  eodealastical  courts  In  England, 
waa  adopted  by  the  common-law  courts,  and 
Is  based  on  Oie  presumptlcm  that,  within  that 
time,  the  ezecntor  .would  be  enabled  to  as- 
certain the  condition  of  the  estate,  coiled  die 
assets,  and  be  pr^red  to  pay  the  legadesL 
In  applyhig  the  rule  it  Is  generally  h^d  that 
the  legacy  begins  to  draw  interest  at  the  time 
the  testator  intended  It  should  be  payable^ 
Sloan's  Appeal,  16S  Pa.  422,  82  Atl.  42,  47 
Am.  St  Rep.  889;  Cllne  T.  Scott^s  Bz'r  et 
al.  (Ey.)  32  a  W.  215;  Osgood  t.  Loverlng. 
33  Me.  464;  Bowdre  t.  Jones.  34  Oa.  399; 
Valentine  t.  Ruste,  93  111.  585. 

[2]  Inquiry,  therefore,  must  be  directed  to 
the  prolusions  of  the  will  In  question,  in 
order  tbat  the  lutrait  of  the  testatrix  may  be 
ascertained.  The  will,  after  naming  the 
respondents  as  executors  and  trustees,  con- 
tains this  provision : 

"I  give,  bequeath,  and  devise  to  my  said  exec* 
utora  and  trustees  all  property  which  T  may  own 
at  the  time  of  my  death,  whether  real,  personal 
or  mixed,  which  gift  bequest  and  devise  is  in 
trust  for  the  purposes  herein  enumerated  and  to 
fulfill  and  put  into  effect  the  gifts,  bequests,  and 
devises  which  I  make  herein." 

Following  this  provision,  there  la  a  de- 
vise and  bequest  to  Mary  Lynch,  the  mother 
of  the  testatrix,  with  the  requirement  that 
the  executors  and  trustees  shall  pay  to  Mary 
Lynch,  during  her  lifetime,  the  snm  of  $300 
per  month,  which  is  to  be  a  preferred  charge 
against  the  estate.  Following  the  provision 
for  the  mother,  there  are  numerous  bequesta 
to  relatives  and  friends  of  the  deceased.  0£ 
these  there  are  approximately  16  in  number, 
the  amounts  of  which  vary  from  $500  to 
$10,000,  and  total  approximately  $70,000. 
Following  these  legacies,  there  are  bequesta 
to  certain  charitable  and  religious  organiza- 
tions, aggregating  approximately  $12,500. 
Then  follows  the  residuary  provision,  by 
which  the  remainder  of  the  property  of  the 
testatrix  was  to  be  used  for  the  purpose  of 
establishing  and  maintaining,  Id  the  dty  of 
Tacoma,  or  In  the  Immediate  vldnity  there- 
of, a  home  for  aged  persons,  "up<m  condition 
and  out  of  respect  to  the  memory  of  my  late 
beloved  husband,  that  the  same  shall  be 
known  and  designated  as  St  Joseph's  Home 
for  the  Aged."  Another  provision  In  the  will 
is  this: 

"They  [the  executors  and  trustees]  shall  pay 
the  aforesaid  legacies  as  rapidly  aa  good  bun- 
ness  judgment  may  require  wiuout  sacrificinc 
the  estate,  providing  for  legacies  aa  much  aa  poa* 
sible  out  w  notea  and  mortgages  due  me  and  cet^ 
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tificatea  of  stock  in  corporations.  However,  thb 
is  not  iDteoded  as  a  limitatioo  upoD  their  pow- 
ers, it  in  their  judgment  it  is  to  the  best  ad- 
Tsntase  to  sell  any  of  the  real  estate  or  other 
property  for  such  purposes,  excepting  of  course, 
the  rcaJ  esUte  devised  for  life  to  Mar;  Lynch 
aad  afterward  to  Gertrude  L.  Marconnier." 

Ftrilowlng  this  la  a  provlalon  that  the  be- 
quests to  the  duTltable  and  religions  organi- 
sations Btaall-^ 

**be  first  paid.  Giving  to  my  said  executors  and 
trastees  power,  however,  if  in  their  judgment  it 
is  Bdvisable.  owing  to  misfortune  or  sickness  of 
any  legatee,  to  pay  any  other  legacy  or  legacies 
in  whole  or  io  part  at  any  time. 

The  will  contains  a  direction  that  the  es- 
tate shall  be  managed  and  settled  by  the  trus- 
tees, without  the  intervention  of  the  court, 
except  to  admit  the  will  to  probate  and  to 
me  an  Inventory,  and  that  the  executors  and 
tmsteea  shall  not  be  required  to  give  bond. 

To  the  win  is  attached  a  codldl,  the  pro- 
Tlslons  of  which  it  Is  unnecessary  to  review, 
because  there  is  nothing  therein  that  would 
•bed  light  upon  the  question  here  at  Issue. 

The  testatrix  died  some  time  during  the 
month  of  February,  1914,  and  on  the  27th  of 
that  month  the  will  was  duly  admitted  to 
probate  by  the  superior  court  of  Pierce  coun- 
ty, since  which  time  the  executors  and  trus- 
tees bare  been  in  the  management  and  con- 
trol of  the  estate. 

No  claim  Is  made  that  the  estate  has  not 
been  properly  managed.  The  reason  that  the 
bequests  have  not  been  paid  Is  that,  owing 
to  business  conditions,  the  estate,  In  the  Judg- 
ment of  the  executors  and  trustees,  could 
not  be  converted  Into  cash  without  great 
aacrlflce.  While  the  will  specifies  no  time 
at  whidi  the  legacies  shall  be  paid,  yet  It  Is 
apparent,  when  all  the  provisions  thereof  are 
considered,  that  the  testatrix  did  not  Intend 
their  payment  until  such  time  as  the  execu-. 
tors  and  trustees,  In  the  exercise  of  good 
business  Judgment,  should  be  able  to  convert 
the  estate,  or  sufficient  thereof  to  meet  the 
legacies,  into  cash,  without  sacrificing  the 
estate.  The  executors  and  trustees  are  given 
large  discretionary  powers.  The  property 
is  conveyed  to  them  in  trust,  for  the  purposes 
specified  in  the  will,  as  Indicated  by  the  para- 
KTBph  from  the  will  first  above  quoted.  By 
the  second  quoted  paragraph  they  are  direct- 
ed to  pay  the  t^des  as  rapidly  "as  good 
business  Judgment  may  require,  without  sac- 
rifldt^  the  estate."  By  the  third  quoted  pro- 
TlsioD  they  are  given  power,  if,  in  their  judg- 
DOit,  it  Is  deemed  advisable,  owing  to  mls- 
fortone  or  si<^nes8  of  any  legatee,  to  pay  a 
legacy,  or  legacies.  In  whole  or  In  part  at  any 
time. 

Am  indicated  by  the  residuary  clause,  one 
of  the  dominating  purposes  in  the  mind  of  the 
testatrix  was  the  erection,  in  memory  of  her 
late  husband,  of  a  home  to  be  known  as  SL 
Joseph's  Home  for  the  Aged. 

If  the  peconlarr  legacies  draw  interest 
begianlng  one  year  after  the  death  of  the 


testatrix,  the  amount  whkih  would  go  under 
the  residuary  dause  would  be  diminished  to 
the  extent  of  the  accnmulatlmi  of  soch  Inter- 
est, and  thereby  the  fund  for  Hie  erection  of 
the  home  for  the  aged  would  be  Impaired  to 
that  extent. 

Considering  all  the  provisions  of  the  will, 
and  endeavoring  to  ascertain  therefrom  the 
intention  of  the  testatrix,  we  are  of  the  opin- 
ion that  It  was  her  intention  that  the  pe- 
cuniary bequests  should  not  be  payable  until 
such  time  as  the  executors  and  trustees  there- 
in, in  the  ezerdse  of  good  buidness  judgment, 
and  without  sacrtfldng  the  estate,  would  be 
able  to  convert  the  estate  Into  cash,  or  so 
much  thereof  as  might  be  necessary  to  pay 
the  legades.  It  Is  true  that  the  will  nowhere 
specifies  a  particular  date  ui>on  whldi  the 
legades  shall  be  paid,  nor  that  such  legades 
shall  not  draw  Interest  after  the  expiration 
of  one  year  from  the  death  of  the  testatrix, 
but  it  Is  a  cardinal  rule  of  construction  that 
the  Intention  of  the  testator,  or  testatrix, 
shall  be  ascertained  from  the  provisions  of 
the  will,  and,  when  so  ascertained,  be  given 
effect  There  Is  no  reason  why  the  lnt«itl(Hi 
of  the  testatrix,  when  gathered  from  all  the 
provisions  of  the  vrill,  should  not  be  as  oon- 
trolHag  as  If  that  intention  were  expressed 
In  direct  and  spedflc  language. 

It  Is  unnecessary  to  review,  in  detail,  au- 
thorities, because  the  result  of  each  case 
must  depend  largely  upon  the  provisions  of 
the  will  there  being  considered. 

The  Judgment  will  be*  affirmed. 

ELLIS,  a  J.,  and  OHADWiaE,  WEB- 
STEB,  and  UORRIS,  JJ.,  concur. 


(K  Wuh.  46«) 

MAOABIO  r.  ALASKA  GASTINEAU  MIN- 
ING CO.  et  al.   (No.  1S886.) 
(Supreme  Court  of  Washington.   May  19, 1917.) 

1.  Mines  ano  Mikebals  «=3l08  —  Pbockss 
Against  Fobeign  Cobpobation  —  "Doing 
Business  in  State." 

A  New  York  corporation  engaged  in  mining 
in  Alaska  is  not  "doing  business"  in  Washington 
because  maintaining  an  office  there  for  bujring 
supplies  and  forwarding  them  to  it  in  Alaska,  so 
as  to  enable  a  Washington  court  to  obtain  Ju- 
risdiction of  it  on  a  cause  of  action  arising  in 
Alaska  by  service  on  such  purchasing  agent. 

[Ed,  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  8  232.] 

2.  Appearance  ®=»9(6>  —  Oknebal  Appkab- 
ance — Petition  for  Removal  or  Cadsb. 

Neither  petition  for  removal  of  cause  nor 
amendment  tnereof  by  leave  is  a  general  appear- 
ance, so  as  to  give  the  court  jurisdiction. 

[Ed.  Note.— For  other  cases,  sec  Appearance, 
Cent  Dig.  i  50.1 

3.  Judouent  ^!*1B7  —  DBrAUX.T  —  SvtTXHe 
Aside  on  Coubt's  Uonon. 

The  default  entered  against  defendant  be- 
ing void  becituse  the  summons  was  without  effect 
and  defendant  was  not  subject  to  suit  In  the 
state,  the  court  could  set  it  aside  on  its  own 
motion.  . 

[Ed.  Note.— For  other '  cases,  see  JodgmeDt, 

Cent.  Dig.  H  262-264.J 
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4.  UAfflEI  AVD  Skbtjutt  «=3243(12)— Irjitbt 
TO  SEBVAST  —  LXABIUTT  OW  SUPEBIimND- 
BHT. 

The  master's  stiperioteDdent  of  coostruction 
is  not  liable  tor  injur;  from  explosion  Co  a  la- 
borer working  under  a  foreman,  where,  bad  his 
general  directions  been  followed,  the  accident 
would  not  have  happened. 

[Ed.  Note.— For  other  eaaeit  see  Master  and 
Servant,  Cent.  Dig.  I  774.] 

nolcomb,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Ferry  County;  Mitchdl  GUUam  and 
Kenneth  Mackintosh,  Judges. 

Action  by  James  Macario  against  the 
Alaska  Gastlneau  Mining  Company  and  an- 
other. From  an  adverse  order  and  Judg- 
ment, plaintiff  appeals.  Affirmed. 

John  r.  Miller,  John  T.  Casey,  and  R.  J. 
Boiyer,  all  ot  Seattle,  for  appellant.  It.  S. 
Pierce  and  Lyons  A  Orton,  all  of  Seattle,  for 
respondents. 

PARKER,  J.  The  idaintiff.  Uacarlo,  com- 
menced this  action  In  the  superior  court  for 
King  couDtf  seeking  recorery  of  damages 
for  perstmal  injuries  against  the  defendants* 
mining  company  and  O'Neill,  which  personal 
injuries  he  claims  to  bare  suffered  as  the 
result  of  the  negligence  of  the  defendants 
while  he  was  employed  by  the  mining  com- 
pany under  the  direction  of  O'Neill,  its  fore- 
man, in  its  mining  operations  in  Alaska. 

The  mining  company  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  New  York  and  Is  engaged  in  mining 
operaUcms  in  Alaska,  being  duly  authorized 
to  do  business  therein  under  the  laws  of  that 
territory.  It  has  never  complied  with  onr 
statute  relating  to  the  doing  of  bnslness  In 
this  state  by  foreign  corporations.  -  It  claims 
that  it  never  did  business  in  this  state  of  the 
nature  that  called  for  any  sudi  compliance 
on  its  part,  and  also  that  It  never  did  busi- 
ness in  this  state  of  such  nature  tliat  it  can 
lawfully  be  subjected  to  the  process  of  our 
courts.  The  plaintiff  sought  to  have  the  su- 
perior court  ft>r  King  qonnty  acquire  Jurisdic- 
tion over  the  mining  company  in  this  action 
by  service  of  summois  upon  Robert  Munro 
as  its  agent  in  Seattle.  The  mining  com- 
pany appeared  specially  and  moved  to  quash 
the  service  of  the  summons  upon  the  ground 
that  it  was  not  doing  business  In  this  state 
of  sudi  nature  as  to  «iable  our  courts  to  ac- 
quire Jurisdiction  over  it  in  this  case.  Trial 
before  the  court  upon  the  issue  of  whether 
it  was  so  doing  business  In  tliis  state  result- 
ed in  findings  and  an  order  qnashii^  the 
service  of  summons  npon  Munro  as  the  com- 
pany's agent  and  bedding  the  service  for 
naught  Defendant  Ocelli  was  personally 
served  with  summons  in  Seattle,  and  the 
case  proceeded  to  trial  upon  the  merits  as 
against  him  before  the  court  sitting  with  a 
Jury,  i^en  at  the  close  of  the  evidence  in- 
troduced in  the  plalntlfTs  behalf  counsel  for 
d^Midant  O'Neill  moved  for  a  dismissal  of 


tlie  action  upon  the  ground  that  the  evidoioe 
Introduced  was  Insufficient  to  support  any 
recovery  as  against  him.  This  motion  was  by 
the  court  granted,  and  the  Jury  discharged. 
The  plaintiff  has  appealed  from  the  order  of 
the  court  quashing  the  service  of  summons 
upon  Munro  as  agent  of  the  mining  company, 
and  also  from  the  Judgment  of  dismissal  in 
favor  of  defendant  O'NellL 

Respondent  mining  company,  while  organ- 
ized under  the  laws  of  the  state  of  New  York 
and  having  its  heed  office  in  that  state,  is 
principally  engaged  In  scHuewhat  extensive 
mining  operations  in  Alaska.  Since  the  y»r 
1912  Robert  Munro,  a  r«ddent  of  Seattle 
has  been  its  employ^  upon  a  r^lar  salary. 
His  title  as  such  onployd  Is  ""supply  and  for- 
warding agent"  The  mining  company  main- 
tains an  office  in  Seattle,  which  has  beea  at 
all  times  since  1912  under  Munro's  charge 
with  two  other  salaried  employ^  under  blm. 
The  duty  of  Munro  has  been  to  forward  from 
Seattle  supplies  to  the  mining  company  at 
its  place  of  op^atlon  in  Alaska.  These  sup- 
plies would  be  purdiased  at  different  points 
lu  the  states,  shipi>ed  by  rati  to  Seattle,  some 
of  them  also  being  purchased  in  JSeattle,  when 
Munro,  as  representative  of  the  mining  com- 
pany ther^  would  attend  to  their  transfer 
and  shipment  by  boat  to  the  mining  com- 
pany in  Alaska.  Munro  f^parently  had  con- 
siderable to  do  with  the  purchase  of  these 
supplies,  especially  the  portion  thereof  pur- 
chased in  Seattle.  He  bad  authority  to  make 
contracts  of  purchase  at  least  to  some  ez- 
teat,  though  apparently  when  pundiases  in 
any  considerable  sum  were  made  he  was  re- 
quired to  submit  the  same  to  officers  of  the 
company  either  in  New  York  or  Alaska  for 
approval  before  the  final  consummation  ot 
such  purchases.  There  were  large  quantities 
of  supplies  thus  forwarded  from  Seattle  by 
Munro  to  the  mining  company  in  Alaska. 
This  constituted  the  principal  work  of  Mun- 
ro for  the  mining  company  in  this  state. 
There  were,  however,  other  duties  occasional- 
ly i>erformed  by  him  for  the  mining  com- 
pany, such  as  making  hotel  and  transporta- 
tion reservations  for  officers  and  employds 
of  the  company  passing  throu^  Seattle  on 
their  way  to  and  from  Alaska.  He  also  oo 
two  or  three  occasions  by  special  direction 
from  the  Alaska  office  made  arrangnnenta 
for  the  care  of  Injured  workmen  sent  by  the 
company  to  Seattle  from  Alaska  for  treat- 
ment, and  on  one  occasion  signed  and  verified 
an  answer  for  the  company  in  an  action  pend- 
ing against  it  in  the  United  States  District 
court  Bitting  at  Seattle,  and  on  another  occa- 
sion by  special  direction  from  the  Alaska 
office  made  arrangement  with  one  of  Its  in- 
jured workmen  who  .was  then  In  Seattle  for 
a  compromise  of  the  workman's  claim  against 
the  mining  company.  The  foregoug  sum- 
mary, we  ttiink,  constitutes  a  fair  statement 
of  all  the  business  the  mining  company  ever 
did  in  this  state,  and  Is  as  favorable  to  ajy- 
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peUaut'a  contentlona  as  the  record  will  ad- 
ttU  of. 

[1]  It  was  conceded  that  Monro  was  the 
agent  of  the  mining  company  for  the  pur^ 
pose  of  doing  all  of  the  things  above  noticed, 
and  that.  If  the  doing  of  these  things  at  Se- 
attle constituted  the  doing  of  buainess  in 
this  state  by  the  mining  company  to  the  ex- 
teat  that  it  thereby  became  subject  to  the 
process  of  the  superior  court  for  King  county 
in  this  action,  then  the  service  of  the  sum- 
mons upon  Munro  was  an  effective  service 
open  the  mining  company  In  so  far  as  the 
qoeetioD  of  his  ag«icy  alone  is  concerned. 
So  the  question  here  is:  Was  the  mining 
cmnpany  doing  business  in  this  state  to  the 
extent  that  It  became  subject  to  the  process 
of  oar  coorts  In  this  action? 

Conceding  for  argument's  sake,  speaking 
generally,  that  this  cause  of  action  is  trans- 
itory, bfdng  one  which  appellant  may  sue  the 
mining  company  to  recover  upon  in  any  court 
within  whose  Jurisdiction  he  can  find  the 
mining  company  and  procure  lawful  service 
of  process  upon  it,  let  us  have  in  mind  that 
this  cause  of  action  arose,  if  at  all,  in  Alaska, 
where  the  mining  company  is  doing  Its  prln- 
dpal  business.  It  may  be  that,  if  a  cause  of 
action  should  arise  in  this  state  against  the 
mining  company  growing  directly  out  of  an 
authorised  agency  act  of  Munro,  the  mining 
company  could  be  sued  thereon  in  the  courts 
of  this  state,  though  Its  doing  business  In 
this  state  be  limited  to  the  particular  act 
creating  sach  cause  of  action,  and  though 
it  should  be  held  not  to  be  engaged  In  busi- 
ness generally  in  this  state.  We  think  an 
examination  of  the  authorities  will  show  that 
the  place  of  the  arising  of  the  cause  of  ac- 
tltm  has  been  generally  regarded  as  of  cou- 
trolllng  force  by  the  courts  in  determining 
the  question  of  a  defendant  foreign  coipora- 
tkm  being  subject  to  the  process  of  the  court 
wherein  recovery  la  son^t  whenever  the 
question  of  such  foreign  corporation  doing 
business  generally  In  the  state  in  which  It  is 
aoogbt  to  be  sued  ia  one  of  doubt  19  Cyc. 
1338. 1839. 

Our  problem  then  Is,  as  we  view  It:  Was 
the  mining  company  doing  business  in  this 
state  to  that  «Etent  which  subjected  it  to  the 
praceas  of  our  courts  as  to  any  and  all  traus- 
Itory  causes  of  action  maintainable  against 
it?  Onr  Inquiry  must  necessarily  take  this 
broad  scope,  since  evei7  possible  element  of 
tte  cause  ot  action  brae  Involved  arose  In 
Ala^a  and  was  wholly  unconnected  with  any 
act  or  business  transadion  of  the  mining  com- 
pany In  this  Btat&  So  the  jurisdiction  of  the 
si^ertor  court  for  King  county  Is  not  aided  In 
the  least  by  the  place  of  the  arising  of  the 
cause  of  actlim  as  such  jurisdiction  would  be 
aided  had  the  cause  of  action  arisen  In  this 
sut& 

The  (pinion  ct  flie  Siqireiue  Court  of  the 
United  States  in  Green  v.  Oiicago.  B.  ft  Q. 
R.  Co.,  20B  U.  8.  680,  27  Sup.  Ct  696,  61 
L.  Ed.  016k  we  think,  is  dedslTe  of  this  ques- 


tion. That  was  an  action  In  the  Olrcult 
Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvsula,  to  recover  dam- 
for  personal  Injuries  occurring  in  Colo- 
rado, which  were  claimed  to  have  resulted 
from  the  negligence  of  the  railway  company, 
an  Iowa  corporation.  The  railway  company 
did  not  operate  any  railway  lines  iu  Pennsyl- 
vania, though  It  did  some  business  there  in 
the  way  of  entering  Into  contracts  for  trans- 
portation of  persons  and  property  over  Its 
lines  west  of  Chicago,  which  business,  as 
we  view  It,  bore  at  least  as  Intimate  rela- 
tion to  the  general  business  of  the  railway 
compai^  as  tlie  bustnesa  done  by  Munro  in 
Seattle  bore  to  tite  general  btuinMs  of  re- 
spondent mining  company.  In  holding  that 
such  buMness  transacted  in  Fransylvanla  by 
the  railway  ccmipany's  agent  did  not  constl- 
tuto  the  doing  of  bu^ness  that  company 
in  Pennsylvania  to  the  extent  of  subjecting 
it  to  be  sued  in  Pennsylvania  Jtpon  a  cause 
of  action  for  personal  Injury  occurring  In 
Colorado,  Justice  Moody,  speaking  for  (be 
court,  said: 

"The  eastern  point  of  the  defendant's  line  of 
railroad  was  at  Chicago,  whence  its  tracks  ex- 
tended westward.  The  bosiness  for  which  It 
was  incorporated  was  the  carriage  of  freight 
and  passengers,  and  the  construction,  mainte- 
nance, and  operation  of  a  railroad  for  that  pur- 
pose. As  Incidental  and  collateral  to  that  busi- 
ness it  was  proper,  and,  according  to  the  busi- 
ness methods  generally  pursued,  probably  cnaeo- 
tial,  that  freight  and  passenger  traffic  should  be 
solicited  in  other  parts  of  t3ie  country  than 
those  through  which  the  defendant's  tracks  ran. 
For  the  purpose  of  conducting  this  incidental 
business  the  defendant  employed  Mr.  Heller, 
hired  an  office  for  him  in  Pbiladelphia,  designat- 
ed him  as  district  freight  and  passenger  agent, 
and  in  many  ways  advertised  to  the  public  these 
facts.  The  husiness  of  the  agent  was  to  solicit 
and  procure  passengers  and  freight  to  be  trans- 
ported over  the  defendant's  line.  For  conducting 
this  bosiness  several  clerks  and  various  travel- 
ing passenger  and  freight  agents  were  employed, 
who  reported  to  the  agent  and  acted  under  his 
direction.  He  sold  no  tickets  and  received  no 
payments  for  transportation  of  freight  When 
a  prospective  passenger  desired  a  ticket,  and 
applied  to  the  agent  for  one,  the  agent  took  the 
applicant's  money-  and  procured  from  one  of 
the  railroads  running  west  from  Philadelphia 
a  ticket  for  Chicago  and  a  prepaid  order,  which 
gave  to  the  applicant  upon  his  arrival  at  Chi- 
cago, the  right  to  receive  from  the  Chicago,  Bur- 
lington &  Quincy  Railroad  a  ticket  <nrer  that 
road.   *   •  • 

"The  question  here  is  whether  service  upon  the 
agent  was  sufficient ;  and  one  element  of  its  suf- 
ficiency is  whether  the  facts  show  that  the  de- 
fendant corporation  was  d(^g  bnainess  within 
the  district.  It  is  obvious  that  the  defendant 
was  doing  there  a  considerable  bniinefla  of  a 
certain  kind,  althoagh  there  was  no  carriage  of 
freight  or  passengers.  *  *  * 

"The  business  shown  in  this  case  was,  In  sub- 
stance, nothing  more  tiian  that  of  solicitation. 
Without  undertaking  to  formulate  any  general 
rule  defining  what  transactions  will  constitute 
'doing  business'  in  the  sense  that  liability  to 
service  is  Incurred,  we  think  that  this  is  not 
enot^h  to  bring  the  defendant  within  the  district 
so  that  process  can  be  served  upon  it  This 
view  accords  with  aeveral  decisions  in  the  lower 
federal  courts.  Maxwell  v.  Atchison,  T,  &  S. 
V.  n.  Go.  [G.  G.1  M  Fed.  286:  N.  K.  Fali^ 
bank  &-O0.  T.  Gtaiannati.  N.  O.  ft  T.  P.  B.  Co., 
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4  a  a  A.  40S,  9  U.  S.  App.  212.  64  Fed.  420 
(38  L.  R.  A.  271] ;  Union  Associated  Preaa  v. 
Times-Star  Co,  [O.  C]  84  Fed.  419;  Earle  v. 
Cbesaiwalie  &  O.  B.  Co.  [C.  C]  127  Fed.  239." 

We  think  no  decision  rendered  bj  tUs  coart 
Is  80  directly  In  point  bere  as  to  be  of  con- 
trolllnK  force,  though  our  dedslooa  In  the  fol- 
lowing cases  sre  In  harmony  with  and  may 
be  aald  to  lend  some  support  to  the  rlew 
that  the  mining  company  dU  not  do  bustnesa 
in  this  state  to  the  extent  that  It  became  sub- 
ject to  being  sned  In  our  courts  upon  this 
alleged  pers<nial  Injury  cause  of  action  aris- 
ing In  Alaska:  BlCh  t.  Chicago,  B.  &  Q.  B. 
Co.,  84  Wash.  14,  74  Paa  1008;  Arrow  Lum- 
ber, etc,*  Co.  T.  Union  Pac.  B.  Co.,  63  Wash. 
629,  102  Pac.  650;  Smith  &  Co.  T.  Dickinson, 
81  Wash.  ,465,  142  Pac.  1133.  The  decision  of 
onr  federal  District  Cou^t  lu  Johanson  t. 
Alaska  Treadwell,  etc.,  Co.  (D.  C.)  225  Fed. 
270,  also  lends  support  to  this  conclusion. 

Our  decision  In  Lee  v.  Fidelity  Storage, 
etc.,  Co.,  61  Wash.  206,  08  Pac  658,  and 
Spokane  Merchants'  Association  v.  Clere 
Clothing  Co.,  84  Wash.  616, 147  Pac.  414,  upon 
a  casual  reading  may  seem  to  lend  some  sup- 
port to  appellant's  contention,  but  a  critical 
examination  of  those  cases  will  show  that 
they  both  involved  causes  of  action  clearly 
arising  In  this  state  and  such  as  the  defend- 
ant corporations  would  be  liable  to  be  sued 
upon  In  this  state  regardless  of  whether  they 
were  doing  business  generally  therein  or  not 
Our  decision  In  Sierers  v.  Dalles,  etc.,  Co^, 
24  Wash.  802,  64  Pac.  639.  may  also  seem  to 
leaA  some  support  to  appellant's  contention. 
In  that  case,  hovrerer,  the  defendant  foreign 
ooiporation  was  beld  mable  In  this  state 
hj  serrice  upon  Its  purser  at  Vancouver  in 
this  state  upon  the  ground  that  its  r^larly 
recdvti^  and  discharge  ot  freight  and  col- 
lecting diargc^  therefor  at  Yancouver  con- 
stituted the  doing  of  business  generally  In 
this  state.  This,  It  seems  to  us,  may  be 
likened  ta  a  nllway  company  maintaining 
Its  lines  and  a  transportation  business  over 
tibem  in  a  state  other  than  the  one  of  Its 
creation.  We  note  that  the  question  appar- 
mtly  moat  seriously  considered  by  the  court 
in  that  case  was  as  to  tho  agency  of  tbe  pur- 
ser and  aa  to  his  being  snch  agent  of  the  for- 
eign corporatltm  as  could  be  served  with  pro- 
cess against  it  The  question  of  Its  doing 
business  In  the  state  sudi  as  to  render  it  sub- 
ject to  tbe  process  of  our  courts  apparmtly 
received  but  little  consideration. 

The  authorities  prindpally  relied  upon  by 
counsel  for  appellant  are  the  dedrimiB  of  the 
Court  of  Appeals  of  Kentucky  In  Internation- 
al Harvester  Co.  v.  Commonwealth,  147  Ky. 
666,  145  W.  303,  and  the  Supreme  Court 
ot  the  United  States  in  the  same  case  upon 
writ  of  error.    International  Harvester  Co. 

Kentucky,  234  U.  S.  579.  34  Sup.  CL  944, 
68  L.  Ed.  1479,  where  the  decision  of  the 
Kentucky  Court  of  Appeals  was  affirmed, 
holding  that  the  International  Harvester 


Company  was  dMng  business  In  the  state  of 
Kentucky  to  the  extent  that  It  was  subject 
to  the  process  of  the  courts  of  Kentucky  and 
BoaUe  therein  upon  the  cause  of  sction 
Tolved.  That  was  a  prosecution  upon  an  in- 
dlctment  against  the  harvester  company, 
charging  It  with  being  a  member  of  a  pool  or 
combination  with  other  companies  for  the 
purpose  of  regulating  and  controlling  the 
price  of  machinery  and  to  enhance  the  cost 
thereof  above  Its  reasonable  value,  in  viola- 
tion of  the  statutes  of  Kentucky.  The  pro* 
cess  Issued  was,  in  substance,  the  same  as  a 
summons  in  a  dvll  action  requiring  the  har^ 
vester  company  to  appear  and  defend.  It 
was  served  upon  one  Pace  as  the  agent  of 
the  company  within  the  Jurisdiction  of  the 
Kentucky  court  In  which  the  indictment  had 
been  returned.  Some  of  the  particular  acts 
complained  of  in  the  Indictment  were  charged 
to  have  been  done  by  and  through  Pace  as 
agent  of  the  company,  and  It  Is  plain  that 
the  ofiTense  was  committed,  or  the  cause  of 
action.  If  we  may  call  It  snch,  arose  in  Ken- 
tucky. The  business  of  the  harvester  com- 
pany In  Kentucky  was  that  of  selling  har- 
vester machinery,  and  was  quite  extensive 
and  spread  generally  throughout  the  state. 
In  deciding  that  case  Justice  Day,  si>eaklng 
for  the  court  at  page  586  of  234  U.  S.,  at 
page  946  of  34  Sup.  Ct,  58  L.  Ed.  1479,  said: 

"It  is  argued  tbst  this  conclusion  Is  In  direct 
conflict  with  the  case  of  Green  v.  Chicaeo,  Bur- 
lington &  QuiDCT  By.,  205  U.  S.  630,  27  Sup. 
Ct  686,  61  L.  Ed.  916.  We  bsve  no  desire  to 
d^>art  from  that  decision,  which,  howevar,  wss 
an  extreme  ease." 

It  seems  to  us  that  as  the  railway  com- 
pany's business  in  the  Qreen  Case  was  by  the 
court  diflFerentlated  from  the  harvester  com- 
pany's business  in  Kentucky,  so  may  the 
business  of  respondent  mining  company  In 
Seattle  be  differentiated  from  the  harvester 
company's  business  In  Kentucky.  In  other 
words,  as  the  railroad  company's  business 
in  Pennsylvania  was  regarded  merely  as  io- 
ddental  to  its  business  in  Colorado,  so  may 
the  mining  company's  bu^ness  In  Seattle  be 
r^arded  as  merely  Incidental  to  its  princi- 
pal business  which  Is  In  Alaska.  The  Har- 
vester Company  Case  can  also  be  differenti- 
ated from  the  Green  and  this  case  In  that  it 
was  an  action  seeking  to  recover  a  penalty 
upon  a  cause  of  action  arising  in  Kentucky. 

The  following  decisions  of  the  courts,  we 
think,  show  that  the  liability  of  a  forrign 
corporation  to  be  sued  in  a  state  other  than 
that  of  its  creation  because  of  its  doing  busi- 
ness therein,  upon  any  and  all  transitory 
causes  of  action  arising  against  It,  and  the 
liability  of  a  foreign  conmratlon  to  be  sued 
in  a  state  other  than  that  of  its  creation  be- 
cause of  its  doing  business  therein,  upon  a 
particular  cause  of  action  arising  In  the  state 
wherein  it  is  sought  to  be  sued,  are  two  dif- 
ferent questions;  and  the  decision  of  the 
latter  question  Is  not  necessarily  det«nilna^ 
tlve  of  tlie  former.  Natltmal  Goidflnsed  Milk 
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Co.  T,  Brandenburgh,  40  N.  J.  Law,  111 ;  Col- 
orado Iron  Works  v.  Sierra  Grande  MIn.  Co., 
15  Colo.  490,  25  Pac.  320,  22  Am.  St  Rep. 
433;  Conndll  BlnCTs  Canning  Co.  v.  Omaha 
Tinware  Mfg.  Co.,  49  Neb.  637,  68  N.  W.  92»: 
HlUer  T.  Burlington  &  Mo.  R.  R.  Co..  70  N. 
Y.  223;  Nelson,  HorrlB  &  Co.  t.  Rebkopf  & 
Sons  (K7.)  7S  9.  W.  203;  Simon  t.  So.  Ry. 
Co.,  236  C.  S.  116,  85  Sup.  Ct  SS6,  50  L.  Ed. 
482. 

Some  contentiOD  Is  made  In  appellant's  be- 
half that  because  the  mining  company  bad 
Bome  property  In  Seattle,  consisting  princi- 
pally of  office  furniture  of  the  value  of  ap- 
proximately $900.  that  fact  should  be  con- 
sidered In  aid  of  the  Jurisdiction  of  the  su- 
perior court  fbr  King  county  and  Its  power 
to  subject  the  mining  company  to  Its  pro- 
cefB.  The  answer  to  siuAi  contention  is  that 
thia  is  not  a  proceeding  In  rem,  but  an  action 
to  recoTi^  a  personal  Judgment  against  the 
mining  company.  We  are  not  here  concerned 
with  the  question  of  Jurisdiction  to  render  a 
Jodpnatt  in  rem,  but  a  Judgment  In  pei^ 
sonaoL  Plainly,  we  think,  the  fact  of  the 
mining  company  having  property  in  Seattle 
la  of  no  oontiDlllng  ft>rce  whatever  in  this 
case. 

[2}  Some  contention  to  made  In  appellant's 
behalf  that  the  mlidng  company  in  effect 
entered  a  general  appearance  in  this  case. 
This  contention  seems  to  be  rested  upon  the 
Ikct  that  after  the  c(Hnm«ic«nent  of  the 
action  in  the  superior  court  for  King  county 
Oie  mlniiv  company,  b^ng  a  foreign  corpora- 
tion, petitioned  for  the  removal  of  the  case 
to  t2ie  federal  court,  and  before  audi  removal 
wu  consummated  amended  Its  potion  In 
that  b^lf  showing  somewhat  more  certain- 
ly than  in  its  original  petition  that  It  was  a 
eorp(»Btion  organized  under  the  laws  of  the 
state  of  New  York.  Upon  the  approral  of 
the  bond  for  nmoTBl  to  the  federal  court  by 
the  superior  court  an  order  was  entered  con- 
taining recitals  of  some  considerable  length, 
among  oOikt  things  reciting  that  on  motion 
of  defendant  mining  company  it  was  allowed 
bf  the  court  to  amoid  Its  petitlim  by  inter- 
lineation. Conns^^  contention  seems  to  be 
that  thto  leare  of  the  superior  court  to  amend 
the  petition  constituted  a  general  appearance 
upon  the  port  of  the  mlniov  company.  We 
cannot  assent  to  this  view.  The  petition  to 
remore  beliv  In  tfect  a  tAallenglng  of  the 
court's  Jurisdiction  or  rather  a  plea  to  oust 
It  at  Jurisdiction,  the  remarks  of  the  Appel- 
late Court  of  Illinoto  in  Pooler  v,  Soutbwlck, 
126  111.  Ai^.  264,  seem  to  ^E^ctnaliy  answer 
this  contention,  as  follows: 

"Such  a  plea  to  the  jurisdiction  of  the  court 
is  amendable,  and  our  liberal  statute  of  amend- 
ments applies  full;  thereto.  Midland  Pacific 
Ry.  Co.  V.  McDermid,  01  IlL  170;  Drake  v. 
Drake  [83  111.  626],  supra.  Hence  a  mo- 
tion for  leave  to  amend  such  a  plea  cannot  be 
■aid  to  be  a  ^oeral  appearance  giving  the  court 
foil  jnrisdietiOD.  Sucb  a  rule  would  defeat  the 
right  to  amend;  for  leave  to  amend  can  only 
be  olitnined  by  a  motion  to  tba  court  It  would 
bs  a  oontrauetioK  In  prindj^  to  hold  that  one 


may  amend  a  pica  to  the  jurisdiction  of  the 
court,  but  that  if  he.  asks  leave  to  do  so  lie 
thereby  defeats  the  plea  and  gives  the  conrt  full 
jurisdiction." 

In  Wabash  Western  Railway  v.  Brow,  164 
U.  S.  271,  17  Sup.  Ot.  126,  41  L.  Ed.  431,  It 
was  held  that  a  petition  In  general  terms  for 
removal  of  a  cause  to  a  federal  conrt,  with- 
out specifying  or  restricting  the  purpose  of 
the  defendant's  appearance  in  the  state  court, 
la  not,  like  a  general  appearance,  a  waiver 
of  any  objection  to  the  Jurisdiction  of  the 
court  over  the  person  of  the  defendant,  and 
that  the  Qllng  of  a  petition  for  removal  la 
not  a  general  appearance,  but  a  special  ap- 
pearance only.  If  the  flllng  of  a  petition  for 
removal  Is  not  a  general  appearance,  then 
manifestly  an  amendment  of  such  a  petition 
would  not  be  a  general  appearance.  It  seems 
plain  to  us  that  the  superior  court  for  King 
county  did  not  acquire  jurisdiction  over  the 
mining  company  by  virtue  of  any  general 
api>earaDce  of  that  company.  After  the  case 
was  r^oved  to  the  federal  court  It  was 
remanded  to  the  superior  court  by  the  fed- 
eral court  and  thereafter  the  mining  com- 
pany specially  appeared  and  moved  to  quash 
the  service  of  the  summons,  when  the  mo- 
tion was  disposed  of  In  the  superior  court. 

[31  E^irther  contention  Is  made  In  appel- 
lant's behalf  that  the  trial  court  erred  In  set- 
ting aside  the  default  entered  against  the 
mining  company  without  formal  motion  in 
that  behalf  by  the  mloing  company.  Since 
we  have  arrived  at  the  conclusion  that  the 
service  of  the  summons  was  wholly  without 
effect  as  against  the  mining  company  and 
because  it  was  not  subject  to  being  sued  In 
this  action  in  this  stete,  it  follows  that  the 
default  entered  against  It  was  void,  and  that 
the  trial  court  did  not  err  In  setting  It  aside 
upon  Ito  own  motion,  as  it  Is  Insisted  by 
coonsel  for  appellant  the  court  did.  It  would 
seem  that  sucb  order  should  follow  the  set- 
ting aside  of  the  service  as  a  matter  of 
course. 

We  are  of  the  opinion  that  the  order  quash- 
ing the  service  of  summons  upon  Munro  as 
agent  for  the  ntlnlng  company  must  be  af- 
firmed.  It  Is  so  ordered. 

[4]  It  Is  contended  In  appellant's  behalf 
that  the  trial  court  erred  In  dismissing  the 
case  for  want  of  suffl<dent  evidence  to  sup- 
port any  award  of  damages  as  against  the 
defendant  O'Nelu.  This  disposition  of  the 
case  upon  the  merits  In  favor  of  O'N^l 
seems  to  us  so  plainly  correct  that  It  calls 
for  but  little  discussion.  Respondent  O'Neill 
was  the  salaried  superintendent  for  the  min- 
ing company  In  the  oonstractlon  of  the  tunnel 
In  whldb  appellant  was  Injured  by  an  ex- 
plosion of  a  dynamite  charge.  The  foreman, 
Miller,  working  under  O'Neill,  was  In  charge 
of  the  particular  work  In  whldi  appellant 
was  one  ct  the  ^ployte  at  work  at  the  time 
he  was  Injured.  The  injury  occurred  by  the 
eqdosian  ct  a  dynandte  diarge  during  tlte 
work  of  a  night  shift.  O'Nelu  ms  at  that 
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time  In  bed  asleep;  and  evidently  had  been 
for  several  hours.  He  was  not  present  and 
knew  nothing  of  what  was  being  done  there 
for  some  time  preceding  the  occurring  of  the 
accident  We  are  unable  to  find  in  the  rec- 
ord before  us  anything  that  points  to  any 
act  of  O'Neill  as  the  proximate  cause  of  the 
Injury  to  appellant  It  Is  true  O'Neill  was 
the  superintendent  and  had  given  certain 
general  directions  concerning  the  perform* 
ance  of  the  work ;  but  the  evidence  wholly 
falls  to  show  that  the  accident  was  the  re- 
sult of  following  O'Neill's  directions.  Indeed, 
It  Is  ooucluslvely  proven  that  the  accident 
would  not  have  happened  had  his  directl<His 
been  followed.  We  think  this  branch  of  the 
case  needs  no  further  discussion. 

The  Judgment  of  dismissal  In  fBVor  at 
O'Neill  is  affirmed. 

ELLIS,  C.  J.,  and  MOUNT  and  rULLSB- 
TON,  JJ.,  concur. 

HOIjCOMB,  J.  I  am  unable  to  concur  with 
the  majority  In  the  affirmance  of  the  quash- 
ing of  service  of  process  upon  the  respondent 
mining  company.  It  seems  clear  to  me  that 
the  facts  show  that  the  agent  Munro  per- 
formed much  of  the  forporatlon's  necessary 
general  business  In  this  state.  As  to  that 
part  of  the  decision,  I  dissrat. 

(H  Waah.  416) 

JACKUAN  et  al.  v.  GE>RMAIN  tt  aL 
(No.  13835.) 
(Suprane  Court  of  Washington.  Hay  18, 1917.) 

1.  Advebbb  Possession  «=:»108  —  Subvet  — 
Lost  Coeneb. 

Wbetlier  a  quarter  section  comer  was  a  lost 
comer  is  immaterial,  wliere  defendant  and  bis 
pcedecesBore  have  held  adversely  up  to  that  point 
for  the  statutory  period. 

rEd.  Note.— For  other  cases,  see  Adverse  Poe- 
sessioo,  Cent  Dig.  8S  624-428.] 

2.  BOUNDABXES  «=S>63— EBTABUSnilEHT— SUB- 
VIT. 

A  survey  uader  Bern.  Code  1916,  |  3984,  pro- 
viding that  landowners  after  notice  to  interested 

fiarties  may  employ  a  surveyor  to  locate  section 
ines,  etc.,  Is  not  bioding  upon  persona  not  par- 
ticipating, espedally  as  Bern.  Code  1916,  c  7, 
i  945  et  seq.,  provides  the  method  of  establish- 
ing boundanes  where  the  parties  cannot  agree. 

[Ed.  Note.— Fot  other  cases,  see  Boundaries, 
C6nt  Dig.  II  264r^.] 

3.  BOITNDABIBS  «=>37(5)  —  ESTABLTSHUBNT  — 
AOBEEUKIfT. 

In  suit  to  quiet  title,  evidence  that  defendant 
agreed  to  the  reIocati(Hi  of  a  boundary  line  fence, 
if  plaintiff  secured  ctmsent  ui  a  tenant,  held  not 
to  establish  a  boundary  line  agreement  where  it 
does  not  appear  that  the  tenant's  consent  was 
secared. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  U  186-189. 193.] 

4.  BoUNDABXES  i^slSS—ESTABIJSHVSnT— BUB- 
DEN  OF  PBOOr. 

In  suit  to  quiet  title,  plaintiff,  alleging  a 
boandary  line  agreement  lias  the  burden  en  prov- 
ing it 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  g{  146-152.] 


0.  Advebse  PossBSSion  (&=a50— ESstoppei.. 

In  eidt  to  quiet  title,  defendants  are  not  es- 
topped to  claim  title  by  adverse  possession  t>e- 
cause  they  acquiesced  in  a  chancre  of  a  boundary 
line  fence  for  several  years  while  such  dividing 
line  was  in  litigation  and  where  such  change  of 
location  did  not  prejudice  plaintiffs. 

[FM.  Note. — For  other  oases,  see  Adverse  Pos- 
session, Cent.  Dig.  Sg  255-261.] 

6.  Adverse  PosaBSSioK  4t=927  —  Suvficienct 
OF  Evidence. 
Evidence  that  defendant  boilt  a  fence,  clear- 
ed the  land  up  to  it,  and  for  over  ten  years 
maintained  each  fence,  establishes  title  by  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  Advene  Pos- 
session. Cent  Dig.  H  121.  122.  662.  664.  684.] 

D^rtment  2.  Appeal  <rom  Superior 
Court,  Whatooin  Coonty;  Guy  O.  Alston. 
Judge. 

Action  to  qniet  title  by  Stephen  T.  Jade- 
man  and  Alary  Jadnnan  and  Wallace  Ack- 
ley  and  Mary  Ackley  against  Walter  T.  0«r- 
maln  and  Bose  M.  Oermaln,  his  wife,  and 
John  Botta.  From  a  decree  quietlDg  Utle  in 
plaintiffs  Ackley  and  defendants  Germain., 
the  piatntitra  Jackmon  amwaL  AflSnDed. 

Blxley  &  Nightingale,  of  Bellingham,  for 
appellants.  Uurlbut  Neal,  of  Belllngbam» 
toe  respondents 

MOUNT,  J.  This  action  was  brought  to 
quiet  title  in  the  plaintiffs  to  a  strip  of  land 
about  250  feet  wide,  alleged  to  belong  to  the 
plaintiffs,  as  a  part  of  the  northwest  quar- 
ter of  section  13,  township  40,  range  2  east 
W.  M.,  In  Whatcom  county.  On  a  trial  of  the 
case,  the  court  found  that  the  defendants 
and  their  predecessors  in  interest  had  held 
the  exclusive,  open,  and  notorious  possessloa 
of  a  part  of  the  strip  for  a  period  of  more 
ttian  ten  years,  and  for  that  reason  quieted, 
title  to  that  part  In  the  defendants,  and  to 
the  balance  of  the  strip  In  Ackley  and  wife. 
The  plaintiff  Jackman  and  wife  have  ap- 
pealed from  that  part  of  the  decree  quieting 
title  in  the  defendant  Qermaln.  It  aiH>ear3- 
from  the  record  that  Jadunan  and  defendant 
Botta  located  In  section  13  in  about  the 
year  18S3.  They  were  the  first  settlers  In 
that  locality.  The  Jackmans  located  on  the 
northwest  quarter  of  section  13,  and  Botta 
on  the  southwest  quarter  of  that  section.. 
Soon  after  they  located  upon  the  land,  they 
employed  one  JudstHi,  who  was  then  a  sur- 
veyor, to  point  out  the  lines  and  show  them, 
the  comers.  The  land  at  that  time  was  un- 
cleared. It  was  covered  with  brush  and  tlnx- 
lier.  The  section  was  an  irregular  section. 
The  lines,  as  originally  surveyed  by  the 
government  surveyors,  could  be  traced  by 
blazes  iipon  tree&  Hr.  Judsw  was  unable 
to  find  any  of  the  comers  of  the  section.  He 
traced  out  the  west  line  of  the  sectiMi  to  a 
point  about  midway  between  the  nnttawest 
and  southwest  comers.  Be  found  what  was 
supposed  to  be  a  bearing  tree,  whidi  indicat- 
ed the  quarter  comer  post  According  to  the- 
fleld  notes,  the  quarter  corner  post  was  1»- 
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cated  ft  rttwhinm  of  2M  fbet  from  this  tree. 
After  that  time,  this  tree  was  destroyed,  and 
Ifr.  Boctft  planted  a  stooe  at  the  point,  and 
daimed  that  this  stone  marked  his  north- 
west cMner.  nUs  stoiie  was  afterwards 
known  as  the  "Botta  stone."  After  the  sec- 
tion corners  were  ftxmd.  Bfr.  Jackman  In^ 
rfited  that  ttie  qnarter  comer  stone  set  by 
Mr.  Botta  was  not  In  the  right  place.  Hr. 
Botta.  howeTM>,  maintained  that  It  marked 
the  comer.  In  the  winter  of  1900  and  1001, 
Mr.  Botta  batlt  a  fence,  beginning  at  what 
be  ^Imed  was  his  northeast  comer,  and 
nnmlng  thence  west  a  distance  of  about  80 
rods.  He  cleared  his  land  up  to  this  fence, 
and  later  extended  the  fence  westward  to 
what  is  commonly  known  as  the  "Botta  cor- 
ner.** In  the  year  1911,  Mr.  Lyle  a  deiNity 
county  surveyor,  was  employed  by  some  of 
the  residents  In  the  section  to  run  out  all  the 
linea.  Neither  Mr.  Botta  nor  bla  grantees 
toot  any  part  In  this  survey.  Mir.  Lyle  ran 
the  lines  according  to  the  government  field 
notes,  as  he  maintains,  and  located  the  quar- 
ter OQ  the  west  line  of  tlie  sectlcHi,  249.7  feet 
south  of  tbe  stone  set  by  Mr.  Botta.  The  de- 
fendant Germain  at  that  time  had  purchas- 
ed Mr.  Botta'a  Interest  In  the  southwest 
iinarter,  and  some  negotiations  were  had  be- 
tween the  Jackmans  and  Mr.  Germain  as  to 
the  removal  of  the  fence,  whldi  had  been 
there  since  1000.  Mr.  Jackman  desired  the 
fence  moved  south  to  tbe  line  mn  by  Mr. 
I^le.  Mr.  3&ckm&n  claims  that  Mr.  GcmKtln 
agreed  that  the  fence  might  be  moved.  Mr. 
Germain  testified  that  he  did  not  agree  that 
the  fence  might  be  moved.  He  testified,  how- 
ever, that  he  agreed  that.  If  Mr.  Jackman 
would  move  the  fence  at  his  own  cost,  and 
wootd  satisfy  a  tenant  of  Mr.  Germain's,  he 
voold  consent  to  the  removal  of  the  fence. 
He  also  testified  that  the  tenant  would  not 
consent,  and  that  he  did  not  consent,  to  the 
renmval  of  the  fence.  Mr.  Jackman  re- 
moved tbe  fence,  and  placed  It  upon  tbe  line 
determined  by  the  Lyle  survey.  A  year  or 
two  later,  parties  In  section  14  brought  an 
acdon  to  establish  tbe  quarter  corner  post 
on  the  section  line  between  sections  13  and 
14.  The  parties  to  this  action  were  not  par- 
ties to  that  action.  Tbe  action  resulted  In  a ' 
Judgment  of  the  superior  court  of  that  coun- 
ty, detemdnlng  that  the  Botta  stone  was  the 
correct  location  of  the  quarter  corner. 
Thereafter  Mr.  Germain  tore  down  the  fence 
on  the  Lyle  survey,  and  moved  it  back  to 
where  It  originally  was.  This  action  was 
then  began  to  quiet  title  to  the  land  In  dis- 
pate.    The  trial  court  found  as  follows: 

"That  at  all  times  between  the  latter  part  of 
1900  and  March,  1911,  the  said  Botta  and  his 
rrutces  cultivated  the  east  half  of  the  land  in 
dispute  and  were  in  the  open,  notorious  and  ez- 
rlasive  possesaion  of  same  ander  claim  that  tbe 
same  was  a  part  of  the  land  which  bad  been 
Rraoted  by  the  United  States  government  to  said 
John  Botta" 

—and.  fbr  that  reason,  ccKududed  that  the 
plaintiff  Jackman  was  not  entitled  to  the 
east  half  of  the  strip.  Tha  appellants  make 


foar  contentions  upon  the  bri^  to  the  effect: 
First,  that  the  quarter  comer  on  the  west 
line  of  the  section  Is  a  lost  corner,  and  was 
l^lly  established  by  the  I^le  surrey,  and 
that  the  colter  line  of  that  section  was  also 
established  by  that  survey ;  second,  that  the 
Lyle  survey  was  an  official  survey  In  sub- 
stantial compliance  with  the  provl^ons  of 
section  3984,  Bem.  Code;  third,  that  the  Lyle 
boundary  line  was  an  agreed  boundary  be- 
tween the  parties;  fourih.  that  the  respond- 
ents were  estoc^ied  to  deny  the  title  and  right 
of  possession  In  appellants,  and  that  there 
was  no  adverse  holding  by  tbe  respondents. 

[1]  We  shall  briefly  notice  these  conten- 
tions. Upon  the  first  contention,  appellants 
argue  that  tbe  quarter  comer  on  the  west 
line  of  tbe  section  is  a  lost  comer.  The  re- 
spondents claim  that  the  comer  Is  not  lost, 
but  was  established  when  tbe  line  was  mn 
by  Mr,  Judaon  In  the  year  1883.  Tbe  re- 
spondents further  contend  that,  even  if  the 
corner  was  a  lost  comer.  It  was  establldied 
by  a  Judgment  of  the  court  between  other  par- 
ties. We  think  tbe  question  whether  this 
comer  was  a  lost  comer  or  not  is  of  no  Im- 
portance In  the  case  If ,  as  a  matter  of  fact, 
Mr.  Botta  and  his  successors  In  Interest  have 
maintained  it  as  the  tme  corner  and  have 
held  adversely  to  that  line  for  a  period  of  ten 
years  or  more.  We  shall  notice  that  ques- 
tion later, 

[2]  It  is  next  argued  by  the  appellants  that 
tbe  survey  made  by  Mr,  Lyle  in  tbe  year  1911 
is  an  official  survey  by  the  county  engineer, 
under  section  3984,  Rem.  Code,  and  establish- 
es the  lines  and  comers.  That  section  of  the 
Code  does  not  purport  to  be  for  the  establish- 
ment of  lost  comers  or  lines,  where  such  cor- 
ners or  lines  are  in  dispute.  It  simply  pro- 
vides that  the  owners  of  any  section  of  land 
In  this  state,  after  having  given  ten  days' 
notice  to  all  persons  Interested,  may  employ 
a  surveyor  to  establish  and  relocate  or  perpet- 
uate lines  and  corners  of  a  section  of  land, 
and  It  provides  the  method  of  payment  by 
such  persons.  But  It  does  not  purport  to  pro- 
vide that  such  surveys  are  binding  between 
persons  who  do  not  take  part  therein  where 
corners  or  lines  are  In  dispute.  Chapter  7 
of  the  Code,  beginning  at  section  947,  pro- 
vides tbe  method  of  estaJ>lishlng  lines,  cor- 
ners, and  boundaries  of  lands,  where  the  par- 
ties cannot  a^cree  thereon.  It  is  not  claimed 
iu  this  case  that  the  provisions  of  that  ciap- 
ter  were  followed.  In  fact,  they  were  not 
followed. 

[3,  4]  It  is  next  argued  that  the  boundary 
line  between  the  adjoining  lands  of  the  ap- 
pellants and  respondents  was  established  by 
agreement  of  tbe  parties  according  to  tbe 
Lyle  survey.  This  was  a  disputed  question 
of  fact.  The  trial  court.  In  commenting  upon 
the  evidence,  made  tbls  statement: 

"Shortly  after  the  survey  Jackman  consulted 
Germain,  tbe  then  owner  of  the  Botta  tract, 
about  the  removal  of  the  fence  from  tbe  Judsoa 
survey  to  the  I..yle  survey.  They  had  certain 
negotiations  in  that  connection  which  Qnally  cul- 
minated in  Germain  sgrewng  that  if  Ja^mao 
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would  remore  the  fence  to  the  Lyle  snrrey  at 
bis  own  expense  and  satisfy  Germain's  tenant, 
who  then  bad  a  lease  for  a  term  of  years  on  the 
said  southwest  quarter,  it  would  be  satisfac- 
tory  to  Germain.  The  fence  was  thereupon  plac- 
ed on  the  boundary  between  the  northwest  snd 
southwest  quarters  as  established  by  the  Lyle 
surrey," 

But  the  court  did  not  And  that  Mr.  Jade- 
man  did  satisfy  the  tenant  of  Mr.  Oermalu 
at  that  time,  or  at  all,  and  we  find  no  evi- 
dence In  the  record  to  the  effect  that  he  sat- 
isfied the  tenant  Mr.  Genualn  testified  tliat 
they  did  not  reach  an  agreement,  and  that 
when  Mr.  Jackman  removed  the  fence  upon 
the  ljy\e  Borvey.  it  was  without  bis  knowl- 
edge or  ccmsent,  and  that  he  allowed  it  to  re- 
main there  simply  because  a  lawsuit  was 
pending  to  determine  the  quarter  comer  post 
upon  that  section  line,  t)etween  other  parties, 
and  he  awaited  the  result  of  that  decision. 
After  that  decision  was  filed,  be  then  tore 
down  the  fence,  which  be  claims  was  wrong- 
fully placed  upon  the  Lyle  survey  by  the  ap- 
pellants. 

From  a  careful  reeding  of  the  record,  we 
are  not  disposed  .to  hold  that  there  was  an 
agreement  for  the  establishment  of  the 
boundary  line.  If  there  had  been  an  agree- 
ment, then,  under  the  authorities,  that  agree* 
ment  would,  no  doubt,  be  good.  Rose  v. 
Fletcher,  83  Wash.  623,  145  Pac.  989.  and 
cases  there  cited.  But  the  burden  was  upon 
the  appellants  to  establish  that  agreement, 
which,  we  think,  has  not  been  done. 

[5]  The  appellants  argue  next  that  the  re- 
spondents were  estopped  to  deny  the  title  and 
right  of  possession  in  the  appellants,  because 
they  acquiesced  for  two  or  three  years  after 
the  appellants  bad  moved  the  fence.  We  think 
there  Is  no  room  for  estoppel,  because  appel- 
lants were  not  permitted  to  do  anything  to 
their  disadvantage  after  having  moved  the 
fence  upon  the  land  now  In  oontroversy.  The 
dividing  line  was  In  dispute.  The  appellants 
were  claiming  the  land,  and  the  respondents 
were  also  claiming  It  The  appellants,  with- 
out knowledge  ot  the  respwdents,  tore  down 
tlie  fence  and  rebuilt  It  upon  what  they 
claimed  to  be  the  line.  There  was  then  a 
case  pending  wbicli  would  determine  the  true 
boundary  line.  The  respondents  waited  until 
a  ded^oD  of  that  case  was  rendered,  and 
when  that  case  was  decided,'  it  fixed  the  line 
at  where  respondents  claimed  it  wa&  We 
think,  under  these  facts,  there  Is  no  room 
for  estoppel. 

[t]  Appellants  lastly  aigue  that  there  was 
no  adverse  possession,  and  for  that  reason 
the  court  erred  in  finding  adverse  possession. 
There  la  little  or  no  diqiute  In  the  record 
that  Mr.  Botta.  who  owned  the  land  at  that 
time,  maintained  that  the  stone  set  by  him, 
about  the  year  1885,  was  at  the  true  quarter 
corner.  In  the  year  1900  he  built  a  fence, 
and  deared  the  land  up  to  that  Une,  and  for 
more  than  ten  years  maintained  the  f^ice  up- 
OD  that  line.  He  maintained  the  teace  open* 
ly  and  noCortously,  in  (^position  to  tlie  wishes 


of  the  app^anta.  miccesMnv  In  faitereat 
afterwards  dalmed  the  land.  One  party  was 
claiming  the  line  was  at  a  given  [dace.  The 
other  party  was  daimlng  that  It  was  another 
place,  so  it  Is  apparent  that  there  was  an  ad- 
verse holding  <Mi  the  part  of  the  respondents, 
from  the  time  the  fence  was  erected,  hi  1000; 
until  after  1911.  Tliis  court  has  h^'that 
adverse  possession  for  the  statutory  time,  ui^ 
der  a  mistaken  beilet  that  a  fence  indoslns 
the  land  was  on  the  true  bonndary  line,  with 
daim  of  ownership  during  such  period,  ripens 
into  title  by  adverse  possession.  Wlsslnger 
V.  Reed,  69  Wash.  684.  125  Paa  1030.  We  are 
of  the  opinion  that  the  trial  court  properly 
found  that  there  was  an  adverse  holding  fw 
.a  period  of  ten  years. 

The  Judgment  is  therefore  affirmed. 

ELLIS.  C.  J.,  and  FULLERTON,  PAB- 
KEU,  and  BOLCOMB,  JJ..  concur. 

(M  Waab.  33S) 
HALT^RAN  t.  GERMAN-AUERIOAN 
MERCANTILE  BANK.   (No.  lS72:i.) 
(Supreme  Court  ot  Washington.  Mfiy  18. 1017.) 

1.  Bbokeks  4s»76— Right  to  Recotbb  Pat- 

HENT  TO  OWNEa  AS  CONSIDEOAl ION  rOK  OP- 
TION COWTBACT. 

Where  a  real  estate  brokerage  corporation 
paid  the  amount  of  a  first  payment  received 
from  a  prospective  purchaser  for  an  option 
on  the  property  to  tbe  owner  to  secure  the  ex- 
ecution of  a  contract  by  the  owner  giving  the 
purchaser  a  rit;ht  to  consummate  tbe  svde. 
neither  the  corporation  nor  its  assignee  can  re- 
cover such  payment  from  the  owner,  as  it  would 
destroy  the  consideratioo  which  makes  the  con- 
tract binding  upon  the  owner ;  the  agreement 
between  the  broVer  and  purchaser  being  imma- 
terial. 

I  Ed.  Note.— For  other  cases,  see  Brokers,  Cmt, 
Dig.  S  63.] 

2.  Bborers    «=>85(7)— DocuireNTABT  Evi- 
dence—BABNcsr  MoNBT  Receipt. 

In  an  actiou  by  assignee  of  real  estate  br<ricer 
to  recover  payment  received  from  purchaser 
and  paid  by  broker  to  owner  as  consideration  for 
a  contract  giving  purchaser  tbe  right  to  con- 
Bummats  the  sale,  the  earnest  money  receipt 
given  by  the  owner  to  the  brcAer  is  material 
evidence,  as  tending  to  show  that  the  payment 
was  made  by  tbe  broker  as  fsonmderation  for 
the  contract. 

[TCd.  Note.— For  Other  eases,  see  Brokers,  Cent, 
Dig.  I  112.] 

Uolcomb,  3.,  dissenting. 

Department  2.  Appeal  from  Siq>erlor 
Court,  King  County ;    John  M.  Balstoo, 

Judge. 

Action  by  William  Halloran  against  the 
German-American  Mercantile  Bank.  Judg^ 
ment  for  defendant,  and  plaintH  api>eala. 
Affirmed. 

Peterson  &  Hacbride,  of  Seattle  for  appel* 
lant  FUck  ft  Vratw.  q£  BeatO^  for  re- 
spondent 

PARKER,  7.  The  plaintiff.  WllUam  Hal- 
loran, as  assignee  of  John  Davis  &  Co..  a 
real  estate  brokerage  corporation,  seeks  re- 


*s>Fw  otker  eum  see  saaa  topic  sad  KBT-NUUBSR  la  all  Kv-Mwberad  DlgMts  and  iBteses 
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from  the  defoidant,  Gennaii-Ameri- 
ciD  Mercantile  Bank,  of  the  sam  of  $1,000, 
wUch  be  claims  Is  held  Id  trast  for  him  by 
Unt  bank.  The  defendant  claims  the  $1,000 
as  a  forfeited  payment  of  earnest  money 
made  npoD  a  prospective  purchase  by  F.  H. 
Brownell  of  the  property  owned  by  It,  here- 
inafter described.  The  defendant  also  insists 
that  tlie  plalntllTs  claim  Is  in  substance  a 
eommissloD  claim  for  the  sale  of  the  prop- 
tfty,  rested  upon  a  void  contract,  because  not 
soffldeiitly  evidenced  In  writing,  as  required 
by  section  6280.  Rem.  Code.  Trial  In  the  su- 
perior court  without  a  Jury  resulted  In  find- 
ings and  Judgment  in  favor  of  the  defendant, 
denying  the  plaintiff  any  recovery,  from 
which  he  has  appealed  to  this  court 

The  following  earnest  money  receipt,  while 
appearing  to  be  dated  December  4*  1016.  and 
eridently  signed  by  John  Davis  ft  Go.  on 
that  date,  was  not  ^gned  by  lespondent  ua- 
tU  December  6.  1915. 

"SeatUe,  Waflh.,  Dec:  4,  1916. 

"Reedved  of  F.  H.  Brownell  one  thousand 
doDan  aa  earnest  money,  and  in  part  payment 
for  the  purchase  of  certain  real  eatate  in  King 
nunty,  state  of  Washington,  and  particularly 
described  as  follows,  to  wit :  Lot  twelve,  block 
five,  of  the  Beirs  of  S.  A.  Bell'a  First  addition  to 
the  city  ot  Seattle,  together  with  all  improve- 
Bwnto  thereon,  which  we  have  this  day  sold 
to  the  said  V.  H.  Brownell  for  tbe  total  pur- 
diaae  price  of  thirty-four  thousand  dollars,  on 
the  foUowiog  term.%  to  wit:  X>ne  thousand  dol- 
lars as  herein  above  receipted  for  and  balance  of 
Airty'tbree  thousand  dollars  to  be  paid  on  or 
before  January  15.  1916.  •  •  •  ft  •  •  • 
tbe  porcbaser  refuses  or  neglects  to  comply 
vitb  any  of  the  conditions  of  this  sale,  then  the 
aarnnt  money  herein  receipted  for  shall  be  for- 
faited to  J<^  Davts  &  Co.  to  the  amount  of 
tbdr  regular  comm'ssion,  and  balance,  if  any,  to 
tbe  owner  of  the  property  as  liquidated  damages. 
The  property  is  to  be  conveyed  by  warranty 
deed  free  and  clear  of  all  incumbrances  of  every 
sstare  whatsoever,  to  tbe  said  purchaser  or  his 
sssigBS.  Time  is' the  essence  of  this  contract. 
"John  Davis  *  Company, 
"By  B.  J.  Perkinson,  Agents. 

"I  hereby  agree  to  purchase  the  property  on 
tbe  above  terms. 

"  ,  Purchaser. 

•^e,  the  owners  of  the  above-mentioned  prop- 
erty, approve  tbe  above  sale. 
"German-American  Mercantile  Bank, 

"By  Ernest  Carstena,  Pres." 

It  will  be  noticed  that  this  writing  was  not 
signed  by  the  prospective  purchaser.  Browu- 
ell,  though  prepared  in"  such  form  as  to  evi- 
dently contemplate  that  he  was  to  sign  it,  if 
be  contemplated  being  bound  to  purchase  the 
pnverty  to  any  greater  eztrat  than  as  upon 
a  mere  optl<Hi.  We  also  note  that  the  evl- 
deace  falls  to  inform  us  whether  or  not 
Brownell  ever  received  or  accepted  this  writ- 
ing as  evidencing  any  contract  on  his  part 
looking  to  the  purchase  of  the  property  by 
him.  We  assume,  however,  for  argument's 
sake,  that  be  did  pay  to  John  Davis  &  Co. 
the  $1,000  mentioned  therein  for  the  pttrpose 
stated,  and  in  that  manner  became  a  party 
to  the  contract  evidenced  by  the  writing,  to 
tlie  extat  of  Its  thereby  becoming  at  least 
aa  optional  contract  on  bis  part  Looking  to 


the  whole  of  the  writing,  including  the  sen- 
tence following  the  signature  of  John  Davis 
&  Co.  and  the  following  blank  line,  manifest- 
ly provided  for  the  signature  of  the  purchaa* 
er,  it  may  well  be  argued,  as  counsel  for  ap- 
pellant do,  that  the  writing  evidences  noth- 
ing more  than  an  option  contract  on  the  part 
of  Brownell,  imposing  no  obligation  on  him 
to  consummate  the  purchase,  and  subjecting 
him  only  to  the  liability  of  forfeiting  the 
$1,000,  should  he  fall  to  pay  the  balance  of 
the  pnrdiase  price  on  or  t>efore  January  16, 
1910.  On  December  6,  1915,  John  Davis  ft 
Co.  DBld  to  resipondent  $1,000,  which  we  as- 
sume was  this  same  $1,000,  and  received 
from  respcmdent  a  receUit  therefor  reading 
as  follows: 

"SeaUle,  Wn.,  I>ec  6,  1916. 

"Received  of  John  Davis  ft  Co.  one  thousand 
00/100  dollars  earnest  money  on  12  Block  6 
(8tb  ft  OUve)  of  Heirs  of  S.  A.  BeU's  First  Add. 
to  SeatUe.  Balance  of  $S3,000  to  be  pd.  by 
Jan.  16.  1010. 

••$1,000. 

German-American  Mercantile  Bank, 

"By  Ernest  Carstens,  Pres.* 

Respfflident  refused  to  sign  either  of  these 
earnest  money  receipts  until  It  was  actually 
paid  this  sum  as  earnest  money  looking  to 
the  purchase  of  the  property  by  Brownell. 
niereafter  Brownell  felled  to  make  any  fur^ 
ther  payments,  and,  tbe  time  for  the  pay- 
ment of  the  balance  of  the  purohase  price 
having  expired,  all  parties  proceeded  upon 
the  assumption  that  Brownell  had  forfeited 
all  right  to  make  the  purchase  and  to  the 
$1,000  paid  by  him.  Ttiereafter  appellant 
acquired  by  assignment  from  John  Davis  ft 
Co.  all  its  rights  under  the  earnest  mraiey 
receipt  given  to  it  by  Brownell,  and  tiiere- 
after  this  action  was  Instituted  by  appellant, 
resulting  in  Judgment  denying  him  recovery 
from  respondent  as  above  noticed. 

Counsel  for  appellant  proceed  upon  what  Is 
In  substance  a  trust  theory  in  dalmiuF;  re- 
payment of  all  of  the  $1,000  from  respondent. 
This  theory  Is  rested  upoa  the  language  of 
the  earnest  money  receipt  given  to  Brownell 
by  John  Davis  ft  Co.  that,  "If  the  purehaser 
refuses  or  neglects  to  comply  with  any  of 
tbe  conditions  of  this  sale,  then  the  earnest 
money  herein  receipted  for  shall  be  forfeited 
to  Jotm  Davia  ft  Co.  to  the  amount  of  their 
regular  commission,  and  balance,  if  any,  to 
the  owner  of  the  property  as  liquidated  dam- 
ages," together  with  the  testimony  conced- 
edly  showing  that  the  regular  commission  on 
a  $34,000  sale  would  be  $1,100.  It  Is  worthy 
of  note  in  this  connectlen  that  t^e  earnest 
uHmey  receipt  g^ven  by  John  Davis  ft  Ca  to 
Brownell  is  upon  a  printed  form,  in  whldi 
the  last  above-quoted  language  therefrom  ap- 
pears In  print  This  fact  seems  to  account 
for  the  language,  which  provides  for  forfei- 
ture of  tbe  surplus  of  the  $1,000  to  the  own- 
er, which  language  is  manifestly  of  no  effect 
in  view  of  the  conceded  fiact  that  there  could 
In  no  event  be  any  surplus  over  the  commis- 
sion. It  Is  Insisted  that  this  testimony  as  to 
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tbe  amount  of  the  regular  commission  on 
such  a  sale  Is  not  for  the  purpose  of  proving 
n  commission  liability  on  the  part  of  re- 
spondent, bnt  only  to  show  the  extent  of  the 
interest  of  appellant  In  the  $1,000.  This 
manifestly  Is  for  the  purpose  of  avoiding  the 
effect  of  S  52S9.  Rem.  Code,  requiring  a  com- 
mission contract  to  be  In  writing,  which  sec- 
tion, as  we  have  held,  means  that  tbe  amount 
of  the  commission,  as  well  as  the  other  ele- 
ments of  the  contract,  must  be  evidenced  In 
writing.  Forland  t.  Boyum,  53  Wash.  421, 
102  Pac.  34;  Bngleson  v.  Fort  Crescent  Shin- 
gle Ca,  74  Wash.  424.  133  Pac  1030 ;  Good- 
rich V.  Rogers,  75  Wash.  212,  134  Pac.  947; 
Gushing  V.  Monarch  Timber  Co.,  75  Wash. 
678,  135  Pac.  660,  Ann.  Cas.  1914C.  1239.  As 
further  evidencing  this  theory  of  counsel  for 
appellant,  we  find  in  their  brief  the  follow- 
ing: 

"RespfHident  did  not  bind  itself  to  pay  a  com- 
miflrion,  and  did  not  In  any  way  promise  or 
agree  to  pay  a  coramission.  Appellant  could  not 
recover  a  commission  unless  it  effected  a  sale; 
procuring  an  option  merely  don  not  entitle  it 
to  a  commission." 

[1]  Now  we  may  concede  that,  If  this  were 
a  controrersy  betwen  Brownell  and  John 
Davis  ft  Co.,  the  language  of  the  earnest 
money  receipt  given  to  Brownell  by  John 
Davis  ft  Ca  would  preclude  him  from  re- 
covering from  Jobn  Davis  ft  Ca  the  $1,000, 
since  Browne  agreed  to  forfeit  the  earnest 
money  so  paid  by  him  upon  his  failure  to 
consummate  tbe  purchase.  But  whether  the 
$1,000  shall  be  forfeited  to  and  repaid  to 
appelant,  J(An  Davis  ft  Ca's  aarignee,  as 
against  respondent,  after  having  been  Tolun- 
tarlly  paid  to  respondent  by  John  Davis  ft 
Co.  to  secure  the  execution  of  the  ccmtract 
by  respondeat,  is  quite  a  'different  question. 
To  say  that  respondent  shall  return  the 
$1,000  paid  to  It  by  John  Davis  ft  Go.  in  con- 
sideratlra  ot  respondent  entering  into  this 
contract,  which  counsrt  for  appellant  insists 
is  cmly  an  option  c(mtract  in  favor  ct  Brow- 
nell  to  imrcbase  the  land,  would  be  to  destroy 
the  very  consideration  which  makes  the  con- 
tract binding  and  effective  as  against  re- 
spondent. 

[2]  It  may  be  that  tlie  earnest  money  re- 
ceipt i^ven  by  respondent  to  John  Davis  ft 
Co.,  would  aititle  J<^  Davis  ft  Co.,  to  com- 
pel conveyance  ot  the  property  to  its^  upon 
paying  the  balance  of  tb%  purchase  price  as 
therein  stated,  but  that  is  not  asked  for  here. 
Indeed,  that  earnest  money  rec^pt  Is  not 
assigned  to  this  appellant  who  is  here  sedE* 
ing  relief.  It  is,  however,  matralal  evldrace 
In  this  controversy  as  showing,  with  other 
evidoice,  that  tbe  $1,000  was  paid  to  re- 
^Kmdept  by  John  Davis  &  Co.,  as  tbe  con- 
sideration which  rendered  the  contract  bind- 
ing upm  respondent 

There  Is  evidence  in  tlUa  record  which 
seems  to  plainly  show  that  John  Davis  ft 
Ca  was  acting  as  the  agent  of  Brownell  In 


seeking  the  purchase  of  this  property  from 
respondent,  and  that  Brownell  agreed  to  pay 
John  Davis  ft  Co.  a  commission  of  $1,000 
therefor  upon  completion  of  the  purchase  at 
the  price  of  $34,000.  This  fact  is  not  noticed 
here  as  a  suggestion  that  John  Davis  ft  Co., 
was  attCTQpting  to  collect  compensation  from 
both  Brownell  and  respondent  But  it  em- 
phasizes tbe  untenable  position  here  taken 
by  counsel  for  appellant 

We  are  of  the  opinion  that  under  no  view 
of  the  controversy  can  it  be  herd  that  re- 
spondent Is  required  to  repay  to  appellant,  as 
assignee  of  John  Davis  ft  Co.,  the  $1,000 
which  was  received  by  it  In  consideration  of 
Its  entering  Into  the  contract  giving  Brownell 
the  right  to  consummate  the  sala 

The  Judgment  Is  afflrmed. 

ELUS,  C.  J.,  and  FULLEBTON  and 
MOUNT,  JJ.,  concur. 

HOLCOMB,  J.  (dissenting).  I  am  of  the 
opinion  that,  the  written  agreement  having 
beea  signed  by  respondent,  according  to  Its 
specific  terms,  upon  the  default  of  the  option 
purchaser,  the  earnest  money  was,  as  stated 
In  the  agreement  "forfeited  to  John  Davis 
&  Co.   *    *   *   as  liquidated  damages." 

Appellant  as  assignee  of  the  cause  of  ac- 
tl<m,  should  therefore  recover.  I  therefore 
dissent 

(K  Wuh.  317) 
KUCHER  V.  SCOTT  et  aL  (No.  18584.) 
(Supreme  Court  of  Washington.   May  18, 1917.) 

1.  EsTOPPEi:  ^»72— Person  Maeino  Dauaqh 

POSSIBLB. 

Wber«  one  of  two  or  more  ionoceDt  poaons 
must  suffer  by  the  acts  of  another,  he  who  has 
placed  it  in  the  power  of  that  other  person  to 
occasion  the  loss  must  austain  it 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  8  188.1 

2.  EaippPEi.  «=372— PEB80N  Makino  Dakaob 
Possible. 

Where  the  owner  of  realty,  when  the  aeere- 
tary  of  a  mortgage  brokerage  house  approached 
him  with  reference  to  renewal  of  the  mortgage 
thereon,  executed  a  note  and  mortgaee  made 
payable  to  tbe  brokerage  house,  and  delivered 
them  to  the  secretary,  who  sold  them  to  a  pur- 
chaser who  did  not  forward  his  check  until  the 
note  properly  indorsed  had  been  received,  the 
owner  and  mortgagor  of  the  property,  having 
placed  it  in  the  power  «t  tbe  secretary  to  com- 
mit wrong,  was  the  one  who  abould  bear  the 
loss  rather  than  the  purchaser  of  tbe  seerad  note 
and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  188.] 

S.  Pbihcipai.  and  Aoknt  «s>106{8}— Authob- 
ETT  TO  Collect  Mobtgaob  Note— Ooulkc- 

TION  or  INTEKEST. 
The  mere  fact  that  a  mortgage  brokerage 
house  had  collected  the  interest  due  on  a  mort- 
gage for  one  of  its  clients  as  It  became  due  from 
time  to  time  did  not  authorize  the  company,  un- 
less it  had  possession  of  the  note,  to  collect  the 
principal 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  374;  Mortgages,  Cent  Dig. 
I  838.1 
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1  PBmciPAi.  AiTD  Aosnr  «s>106(7)— ArTEOB- 
rrr  to  Collect  HonQAOX  Non— Goluo* 

no  If  or  INTKBZST. 
The  tmet  that  a  mortgage  redted  that  it  was 
Mjible  at  the  office  of  a  mortgage  brokerage 
boose  did  not  authorize  the  company  to  collect 
the  priocipal  without  possession  of  the  note. 
[Ed.  Note.— For  otbw  cases,  aee  Principal  and 
Cent  Dig.  |  874;  Hortgacct.  Cent.  Dig. 

5.  PbUICIFAL  AMD  Aqent  «=3l05(8)— Authto- 
ITT  TO  Collect  Mobtqaoe. 
A  letter  from  a  client  of  a  mortgage  broker- 
tge  house,  inclosing  the  coupon  for  the  last  pay- 
Bent  of  interest  on  a  mortgage,  which  became 
doe  before  the  letter  was  dated,  which  letter 
■named  that  «Dce  the  mortga^  had  become  due 
"it  bad  been  closed,"  following  the  statement 
with  a  direction  to  remit  with  draft  on  New 
Tot^.  could  not  be  construed  aa  an  authoriza- 
tion to  the  brokerage  bouse  to  etrflect  the  prin- 
cipal ;  the  brokerage  house  having  been  advised 
thit  the  note  would  be  unt  to  a  bank  for  col- 
lection. 

rEd.  Note.— For  other  cases,  aee  Principal  and 
Agent,  CenL  Dig.  |  874;  Uor^agea,  Gent.  Dig. 
1838-1 

ft.  PknicipAZ.  AND  Agent  4s»106(6)-^aKRT 

TO  COLLDCT  MOVTOAOE. 
A  mortgaee  brokerage  house,  which  had  au- 
tboritr  from  its  dient  to  collect  the  principal  in- 
debteaoess  on  a  mortgage  when  it  became  due, 
was  not  ita  dlest'B  agent  (or  the  purpose  of 
making  collection  prior  to  the  due  date  (kC  the 
note  and  mortgage. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Arent.  Cent.  Dig.  |  874 ;  Mortgages,  Cent  Dig. 
i83&l 

7.  BsTOPPBL  «s>72— Person  who  BBHDSBfcD 

Damage  Possible. 
Where  the  mortgagor  of  land,  the  note  and 
mortgage  falling  dne  in  October,  in  September 
aecatffl  a  new  mortgage  and  note,  intended  for 
renewal,  and  delivered  them  to  the  Becretary  of 
the  mor^rage  brokerage  bouse  which  had  nego- 
tiated both  mortgages,  and  the  secretary  received 
a  check  in  payment  from  the  person  to  whom  the 
rraewal  note  and  mortgage  were  to  be  assigned, 
bat  did  not  enter  It  on  ue  books  of  the  house, 
as  a  credit  on' the  account  of  the  assignee  of 
the  prior  mortgage,  as  against  such  assignee  the 
owner  and  mortgagor  must  auatain  the  loss  caus- 
ed by  the  dishonest  practices  of  the  secretary 
of  the  brokerage  bouse. 

[Ed.  Note.— For  other  casea,  sae  Estoppel, 
Cent.  Dig.  8  188.} 

Department  1.  Appeal  from  Superior 
Oonrt,  King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  C.  W.  Kucher  and  another, 
against  Bidiard  M.  Scott  and  Duncan  W. 
OampbelL  From  a  Judgment  for  defendants, 
the  named  plalntlll  appeals.  Affirmed. 

BoD^  ft  Lovelew  and  Brifhtman  &  Tm- 
nantv  all  of  Seattle^  for  appelant.  Bal^  E. 
Moody*  of  Portland,  Or.,  and  Wilson  B.  Gay 
and  Donglas,  Lane  ft  Douglas,  all  of  Seattle^ 
for  respondents. 

MAIN,  J.  Tbe  i^ntUb,  being  the  owners 
of  certain  real  pn^ierty  In  the  dty  of  Seattle 
whicb  was  covered  by  two  mortgages,  claim- 
ing that  one  of  the  mortgages  was  Invaltd, 
but  not  knowing  which  one.  brought  this  ac- 
tion fOr  the  pnrpose  (tf  securing  the  cancel- 
latl<m  of  the  v<rfd  mortgage  whldtever  one 
It  might  be.  Tbe  defendants  are  re8i>ectlvely 


the  owners  of  the  two  mortgages.  The  trial 
resulted  in  a  Judgment  adTerse  to  the  plain- 
tlifs'  contention.  From  this  Judgment,  tbe 
appeal  Is  prosecuted. 

Tbe  facts  whtdi  gave  rise  to  the  litiga- 
tion are  substantially  these:  For  many 
years,  A.  HoLlnson  ft  Co.,  bad  been  engaged 
in  the  real  estate,  loan,  and  insurance  busi- 
ness In  jthe  dty  of  Seattle.  All  tbe  transac- 
tions here  Involved  were  handled  by  this 
company,  through  its  secretary,  Wilbur  S. 
Lewis,  who,  on  March  8,  1915,  committed 
suicide.  On  January  30.  1912,  the  appellant 
purchased  from  F.  C.  RUey  and  wife  a  dwell- 
ing house,  and  the  lot,  or  lots,  which  It  oc- 
cupied. At  this  time,  the  property  was  sub- 
ject to  a  mortgage  held  by  one  John  Benson, 
lo  the  sum  of  $4,000.  This  mortgage,  and 
the  note  which  it  was  given  to  secure,  were 
made  payable  to  A.  Robinson  ft  Co.,  and  by  It 
transferred  to  Benson.  It  was  the  custom 
of  that  company,  when  making  loans,  to  have 
the  note  and  mortgage  made  payable  to  it, 
and  then  Indorse  the  note  and  assign  the 
mortgage  to  the  person  advancing  tbe  money. 
The  Benson  mortgage  was  due  three  years 
after  date,  or  on  October  13,  1914.  On  Sep- 
tember 0. 1912,  this  mortgage  was  purchased 
by  Richard  M.  Scott,  one  of  tbe  respondents, 
and  thereupon  the  note  was  Indorsed  to  blm, 
and  tbe  proper  assignment  of  njortgage 
placed  of  record.  The  interest  upon  the 
mortgage  was  paid  every  six  months,  as 
it  became  due,  to  A.  Robinson  &  Co.,  after 
the  appellant  had  received  a  statement  for 
the  Interest  from  that  company.  When  the 
interest  was  paid.  It  was  either  sent  by  tbe 
company  to  Scott,  or  deposited  to  bis  credit 
In  the  State  Bank  of  Seattle.  Some  months 
prior  to  tbe  13th  day  of  October,  1914,  tbe 
appellant  was  approached  by  Lewis  with 
reference  to  a  renewal,  and,  after  some 
negotiation,  on  September  1,  1914,  the  ap- 
];>ellant  and  wife  executed  a  note  and  mort- 
gage, payable  to  A.  Robinson  ft  Co..  and  de- 
livered the  same  to  Lewis.  At  this  time, 
Lewis  had  Informed  tbe  appellant  that  be 
was  getting  tbe  money  from  a  man  who  re- 
sided In  Portland,  Or.,  but  the  name  was 
not  disclosed.  After  tbe  note  and  mortgage 
were  received  by  Lewis,  tbe  note  was  in- 
dorsed and  forwarded  to  Portland,  Or.,  to 
the  respondent,  Campbell.  Thereafter,  and 
on  the  5th  day  of  September,  Campbell  drew 
a  cbe<^  payable  to  the  order  of  A.  Robin- 
son ft  Co.,  and  forwarded  the  same  to  It. 
Levis  apparently  appropriated  tbe  money 
which  had  been  received  from  Campbell,  and. 
In  the  course  of  a  few  months,  committed 
suicide.  Subsequent  investigation  disclosed 
the  relation  of  the  company  as  affects  the 
three  parties  involved  in  this  litigation. 

[1]  Tills  is  one  of  those  unfortunate  cases 
in  which  <HW  of  three  persons,  all  of 
whom  acted  in  the  utmost  good  faith,  must 
sustain  a  loss  in  tbe  sum  of  $4,000.   It  Is  an 
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Hid  and  setOed  maxim  at  tbe  law  that,  where 
<me  of  two  or  more  innocent  posons  must 
snfler  Iqr  Oie  acta  ot  anothOT,  be  wto  has 
placed  It  In  the  poww  of  that  other  person 
to  occasion  tbe  loss  most  emstaln  IL  Mer- 
chants' Bank  t.  State  Bank,  10  Wall.  (U.  8.) 
601, 10  L.  Ed.  1008 ;  Parker  t.  HUl,  68  Wash. 
134, 122  Pac.  618;  Wlswell  Beck.  9!t  Wash. 
208.  168  Pac.  076. 

C2]  With  this  principle  of  law  In  mind,  tbe 
case,  so  fiar  -as  It  inrolTes  the  appellant  and 
Campbell,  will  be  first  considered.  The  ap- 
pellant executed  the  note  and  mortgage  made 
payable  to  A.  Robinson  &  Ga,  and  delivered 
the  same  into  the  possession  of  Lewis,  as 
secretary  of  that  cqmpsny.  Qimpbell  was  re- 
quested by  Lewis  to  fbrward  his  check  be- 
fore he  recMved  t2ie  note  of  tbe  appelUi^ 
but  this  was  not  dme.  The  check  was  not 
fwwarded  until  tbe  note,  properly  Indorsed, 
had  been  received.  Campbell  bad  done  no  act 
by  which  he  placed  It  within  the  power  of 
Lewis  to  occasion  the  loss.  On  the  other 
bandi  tbe  appellant  bad  delivered  to  blm  tbe 
note  and  mortgage  drawn  In  such  form  be 
could  use  them  in  any  manner  be  saw  fit 
Tbe  appellant  havli«  placed  it  in  the  power 
of  Lewis  to  commit  the  wrong  is  the  one  that 
should  bear  tbe  loss,  rather  than  Campbell. 

There  Is  much  discussion  In  the  briefs  rela- 
tive to  the  previous  transactions  of  Campbell 
with  A.  Robinson  &  Co.  It  is  true  that,  for 
a  number  of  years,  that  company  had  either 
sold  blm  securities,  or,  from  time  to  time, 
had  made  loans  for  him.  There  Is  no  evi- 
dence, however,  that  would  justify  the  In- 
ference that  A.  Robinson  St  Co.  was  the  gen- 
eral agent  of  (^mpbell  for  the  purpose  of 
making  Investments.  Each  transaction  was 
considered  separately,  and  was  approved 
by  Campbell. 

There  is  also  a  somewhat  extended  dis- 
cussion in  the  briefs  over  tbe  guesUcHi  wheth- 
er the  note  which  Campbell  received  was  a 
negotiable  or  a  nonnegotiable  InstrumCTt,  but 
this  question  does  not  seem  to  us  to  be  ma- 
terial. The  case  is  ruled  by  the  principle 
of  law  above  stated. 

[3]  We  wll)  now  consider  the  case  of  the 
appellant  and  respondent  Scott  The  latter 
was  an  army  officer,  and,  at  dlCtereat  times, 
stationed  in  the  Philippines,  and  In  various 
parts  of  the  United  States.  Dating  frran 
about  the  year  1909,  A.  RoUnson  &  Co.  bad 
handled  a  number  of  transactions  for  him, 
but  In  each  case  tbe  particular  transaction 
was  submitted  to  Scott,  and  he  either  approv- 
ed or  disapproved  of  it  If  he  had  money  com- 
ing In  to  loan  at  times,  he  would  write  A 
Roblnstm  &  Co.,  and  ask  relative  to  that  com- 
pany's Investing  or  loaning  the  same  for  him. 
If  he  had  money  coming  to  him  of  whl(A  A. 
Robinson  ft  Co.  was  cognizant,  that  company, 
at  times,  would  write  and  surest  another 
loan  or  Investment  At  the  time  the  nppel' 
laut  delivered  to  A  Robinson  &  Co.  the  note 
and  mortgage  whicb  were  dated  September  1, 
191^  tbat  oompany  did  not  bave  poasesBlon 


of  the  Scott  note.  In  tbe  month  of  August, 
prior  to  die  time  ot  the  due  date  of  the 
uote^  Soott  wrote  A  Robinson  ft  Oik  that,  if 
the  mortgage  was  to  be  taken  up  on  October 
ISUt  when  it  became  due,  he  would  send  tbe 
note  to  tbe  State  Bank  (tf  Seattle  for  coir 
lection.  A.  Robinson  ft  Go.  did  not  hare  poo- 
session  of  the  note,  the  rig^t  to  release  the 
mortgage^  or  the  poesesslon  o£  a  release 
signed  by  Scott.  Tlie  money  received  fr«n 
Cempb^  was  oedlted  upon  tbe  books  ol  the 
company  to  him.  and  not  to  Scott  There 
was  no  act  of  Scott  whldi  placed  It  In  the 
power  of  Lewis  to  cause  the  loss,  unless:  (a) 
A  Bobinscm  ft  Co.  was  Seott^g  general  fiscal 
agent;  (b)  tbe  right  to  collect  and  remit  tbe 
Interest  auQwrlsed  tbe  ctAlectlon  of  tbe  prin- 
cipal; or  (<4  the  fact  tbat  it  was  payable  at 
the  i^Dce  of  the  oompany  was  suffldeot  aiir 
thorlzatitm  for  Its  a^ectlon.  The  evidence  . 
will  not  sustain  a  oontwtioD  that  A  RoUnson  * 
A  Ca  was  the  general  agent  €t  Scott  for  the 
purpose  of  making  investments.  As  already 
stated,  every  transaction  was  submitted  to 
Scott  for  his  approval  or  dIsapprovaL  E\>r 
some  numtbs  prior  to  ttie  time  when  the 
note  and  mortgage  became  due.  there  had 
been  no  tranaactitm  betwera  him  and  the 
oompany.  Tbe  mete  fiict  tbat  A  BoUnson  ft 
Co.  had  collected  the  interest  from  time  to 
time,  as  it  bectfme  due,  would  not  authorise 
tbat  oompany,  unless  It  had  possession  of  the 
note  to  o^ect  the  principal.  Jones  on  Mort- 
gages, 1 061 ;  Dwlj^t  T.  Lena,  75  Minn.  78.  77 
N.W.646;  Chandler  Pyott.  68  Meb.  786,  74 
N.  W.  26S;  White  t.  MeAer  Ooonty  Bank, 
78  Mnn.  286,  80  N.  W.  1125. 

[4]  Tile  fact  Uiat  the  mortgage  redted  tbat 
it  was  payable  at  tbe  office  ut  A.  Robinson  ft 
Oo.  would  not  authorise  that  company  to  c61- 
lect  the  principal  thereof  without  tbe  posses- 
slim  of  Ibe  notek  Ward  t.  Smith,  7  Wall.  447, 
10  U  Bd.  207;  Stan^ry  ▼.  Bmbrey.  128 
Tenn.  108,  158  S.  W.  001,  47  L.  B.  A  (N.  a) 
080 ;  Holllnsbead  t.  J<^  Stuart  ft  Co.,  8  M. 
D.  35,  77  N.  W.  89,  ^  Lk  a  A  659. 

IS,  S]  Attention  has  been  especially  direct- 
ed to  a  letter  written  October  22.  1914,  from 
Ft  Dn  Pont,  Del.,  which  bears  Scott^  name, 
but  whicb  was  not  signed  by  him.  In  tbla 
tetter,  the  coupon  for  the  last  payment  on  tbe 
mortgage,  which  became  due  on  tbe  13th 
of  that  month,  was  Inclosed.  The  letter  as- 
sumed that  ^ce  the  mortgage  became  due 
on  tbe  13th,  "the  same  has  been  closed." 
Following  this  was  a  direction  to  remit  with 
draft  on  New  York,  but  that  letter  cannot 
be  construed  as  an  authorIzatl<m  to  collect 
the  principal,  since  A  Robinson  ft  Co.  had 
be&i  advised  that  the  note  would  be  sent  to 
tbe  State  Bank  of  Seattle  for  collection,  and 
It  was  subsequently  sent  to  that  bank.  But 
If  it  t>e  assumed  that  A  Robinson  ft  Co.  had 
authority  to  collect  the  principal  Indebted- 
ness, when  It  became  due,  this  would  not 
constitute  that  cmnpany  the  agent  ot  Seott 
for  the  purpose  of  making  collection  prior  to 
the  doe  date  of  tbe  note  and  mortgage.  Le» 
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ter  T.  Snyder,  12  Oo\o.  App.  951,  66  Pac  618 ; 
Jones  on  Mortgages  (7th  Ed.)  8  PartE  r. 
Orw  76  Minn,  187,  78  N.  W.  1107,  77  Am. 
St.  Rep.  630; 

[7]  From  the  facte  stated,  it  appears  that 
the  note  and  mortsage  became  due  on  the 
13th  day  of  Oct(rt>er,  1914.  The  new  mort- 
gage and  note  were  ezeeated  and  dellrered 
to  A.  Robinson  &  Co.  on  the  1st  day  o£  Sep- 
tember, 1914,  and  the  $4,000  dieck  was  re- 
celved  from  Campbell  on  the  8th  day  ct  that 
month.  A.  Roblnscw  ft  Co..  after  receipt  of 
the  chedE  from  Campbell,  did  not  enter  it  on 
their  boofcs  as  a  credit  npon  Scott's  account 
It  follows,  therefore,  that  as  against  Scott, 
the  appellant  must  sustain  the  loss. 

Referring  again  to  the  question  of  agency, 
ft  is  doubtless  true  that  A.  Robinson  &  Go. 
was  the  agent  of  each  of  the  three  parties 
for  certain  purposes.  The  only  commission 
paid  was  by  the  appellant.  Scott  and  Cnnqv 
bell  were  rather  regarded  by  the  company  as 
customers,  to  whom  secnrlties  might  be  sold, 
or  from  whom  money  could  be  obtained  in 
maElx«  a  loan;  the  commission,  if  any,  In 
each  instance  coming;  from  the  person  secur> 
ing  the  loan,  or  the  extension  of  a  loan.  The 
company  had  been  the  agent  of  Scott  for  a 
number  of  ^tedflo  transactions,  and  for  the 
porpoee  of  collecting  interest  upon  the  $4,000 
note,  as  wril  aa  otbw  notes.  It  was  not  his 
agent  for  the  purpose  of  releasing  mortgages, 
or  receiTlng  payment  of  the  principal  Indebt* 
ednees.  The  cwnpany,  so  far  as  the  appel- 
lant and  Campbell  are  concerned,  was  nn- 
d(vid>tedly  the  agent  of  both  for  the  purpose 
of  completing  a  transactiw  Bucfa  hs  filing  a 
mortgage  tor  record,  seeing  that  tb»  Scott 
mortgage  was  released,  and  returning  the 
papers  to  the  parties  respectively  entitled 
theret4%  or  retalnli^  the  same  tor  saDe-keep- 
big. 

The  record  In  this  case  has  been  given  care- 
ful tttentloD ;  the  greater  porticm  of  It  hav- 
ing been  read  a  second  tlm&  While  it  is  re- 
grettable that  an  innocent  party  must  suCFer 
a  considerable  loss,  yet,  under  the  law  and 
the  facts,  this  Is  a  burd^  whlcb  must  be 
borne  by  the  appellant  In  this  easel 

The  Judgment  will  be  affirmed. 

ELCilS.  C.  3.,  and  MOUNT,  OBADWICE, 
and  MORRIS,  J  J.,  ctmcur. 


OABDNBR  T.  FBBDBBIOK  «t  aL 
(Na  1S62&) 

(Saprane  Court  of  Wasblngton.  May  IS,  1917.) 
1.  COMTBACTS  *=>fi4(l)— FbAUD— FaILUBI  TO 

PsaroBM  FuTUBE  Pboicise. 
Where  the  promisor  undertakes  to  do  some- 
thing in  the  fnture,  failure  to  perform  the  prom- 
ise 18  not  fivuduleot,  unless  there  was  an  in- 
tention at  the  time  of  making  it  not  to  perform. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  420,  428,  480.  116a] 


2.  Deeds  <^16&— Ooin>moif»— Suftobt  or 

GKAIfTOB. 

Where  an  aged  parent  conveys  proper^  to 

a  son  or  dnufibter  or  other  person  in  considera- 
tinn  of  future  support  and  care,  and  there  U  a 
willful  and  wrongifiil  withholding  of  sucb  support 
and  care,  in  equity  the  contract  may  b«  rescind- 
ed, or,  if  rcftcission  cannot  be  had,  an  action  for 
dfimageB  will  lie,  though  when  the  promitte  was 
Q^ade  there  was  no  Intention  not  to  perform  it. 

[Ed.  Note.— For  other  casea,  see  Deeds,  Cent. 
Dig.  I  621.] 

8.  DKBDS    ^>162~COITDIT10KS-4UPPOaT  O* 

Grantos. 

Where  an  aged  parent  cooTeys  land  to  her 
children  in  consideration  of  support  and  care, 
she  is  entitled  to  mora  than  oeceesary  physical 
cotaforts,  the  respectful  and  coDsideratc  treat- 
ment naturally  prompted  by  Uie  filial  affection 
of  a  child. 

[Ed.  Note.— SV>r  other  cases,  see  DeedsL  Cent 
Dig.  I  619.] 

4.  Trial  <S3»];05fl)— Instbitctions— SuBins- 
BioN  or  ICrboneods  Theory  or  Damaobs. 

Where  evidence  as  to  damages  went  in  with- 
out objection  that  it  did  not  tend  to  prov«  the 
correct  measure,  and  defendants  met  the  evi- 
dence by  counter  evidence  of  the  same  character, 
it  was  not  error  to  submit  the  question  of  dam- 
agca  to  the  jury  on  the  theory  of  damaicee  adopt- 
ed by-  the  parties,  though  not  the  correct  l^al 
theory. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent. 
Dig.  IS  260,  261,  266.] 

5.  Appeal  akd  Ebbob  «=3999{1)— Rbvdbw  — 
Verdict. 

Where  the  causa  was  tried  to  a  jury,  its 
verdict  roast  control  on  appeal  aa  to  the  tacts. 

XEd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  391213915,  3917-3U21.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Coanty:  Bmce  Blake,  Judge. 

ActUm  by  Sarab  EllzabeUi  Gardner  against 
Minnie  Alice  Frederick  and  Albert  E.  Fred- 
erick, husband  and  wife.  From  a  jndgmoit 
for  plaintiff,  defendants  KppeaL  Afflrmed. 

See,  also,  160  Pac.  7B4. 

Clyde  H.  Belknap  and  Fred  M.  Williams, 
both  of  Spokane,  for  appellants.  John  U. 
Gleeson,  of  Spokane,  for  rcspondoit 

MAIN,  J.  This  action  grew  out  of  the 
alleged  failure  of  the  defendants  to  support 
and  care  for  the  plaintiff,  in  accordance  with 
the  terms  of  a  contract  made  between  the 
parties  for  that  purpose.  The  cause  was 
tried  to  the  court  and  a  Jury,  and  resulted 
In  a  verdict  In  favor  of  the  plaiutitf  In  the 
sum  of  $4,000.  Motion  for  a  new  trial  be- 
ing made  and  overruled,  a  Judgment  was 
entered  upon  the  verdict  From  this  Judg- 
ment, the  appeal  Is  prosecuted. 

The  facts  necessary  to  an  understanding  of 
the  questions  presented  are  substantially  as 
follows:  For  many  years  prior  to  the  year 
1909  the  respondent  and  her  husband  owned 
and  occupied  a  tract  of  land  in  Spokane 
county,  consisting  of  approximately  100  acres. 
During  the  year  1009  Mr.  Gardner  died.  The 
land  mentioned  was  community  property. 
Mr.  and  Mrs.  Gardner  had  eight  children, 
all  of  whom  were  grown  and  married  at  the 
time  of  their  father's  decease.    After  the 
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death  of  Mr.  Gardner,  the  mother  and  the 
children  mutually  entered  Into  an  arrange- 
ment whereby  a  mortgage  In  the  sum  of 
10,000  was  placed  upon  the  farm,  and  the 
money  distributed  to  the  children.  On  the 
27th  day  of  March.  1913,  the  farm  was  con- 
veyed to  the  appellants,  the  purchase  price 
being  $9,500.  Of  this  purchase  price  $6,000 
consisted  in  the  assumption  of  the  mortgage. 
$1,500  was  distributed  to  the  ehUdreu,  and 
$2,000  was  paid  to  the  respondent  or  her 
agent.  On  or  about  April  1,  1013,  the  re- 
spondent loaned  to  the  appellants  $1,600  of 
tbe  $2,000  mentioned,  and  took  a  note  there- 
for, due  ten  years  after  date,  with  8  per  cent 
Interest,  payable  semiannually.  A  written 
contract  was  also  made  at  this  time  provid- 
ing for  the  support  and  care  of  the  respond- 
ent by  the  aiH>eIlants  during  her  lifetime. 
The  consideration  mentioned  in  this  contract 
for  such  care  and  support  was  the  release 
in  wliole  or  In  part  from  the  liability  upon 
the  note,  depending  upon  the  time  of  tbe 
death  of  tbe  respective  parties.  Soon  after 
tbe  conveyance  of  the  farm  tbe  appellants 
took  possession  thereof,  aud  during  the  lat- 
ter pert  of  the  month  of  July  the  respondent 
began  making  her  home  with  them.  This 
relation  continued  for  a  period  of  four  or 
five  months,  when,  the  respondent  being  dis- 
satisfied, the  written  contract  above  mention- 
ed was  canceled  by  mutual  consent,  as  well 
as  the  will  which  had  been  made  in  aid  there- 
of. After  leaving  the  home  of  the  appellants, 
the  respondent  lived  about  with  her  other 
children,  and  some  time  during  the  year  1915 
the  present  action  was  instituted. 

[1,  2]  It  Is  first  claimed  that  the  trial  court 
should  have  taken  the  case  from  the  Jury 
upon  the  motion  made  by  the  appellants, 
Lecause  the  complaint  does  not  allege  and 
tbe  evidence  does  not  show  that  at  the  time 
the  contract  for  care  and  support  was  made 
there  was  then  a  preconceived  intention  on 
rhe  part  of  the  appellants  not  to  perform  IL 
The  performance  of  the  contract  with  refer- 
ence to  care  and  support  was,  of  course,  to 
take  place  In  the  future.  It  is  doubtless  a 
general  rule  that,  where  the  promisor  un- 
dertakes to  do  something  la  the  future,  the 
failure  to  perform  the  promise  Is  not  fraudu- 
lent, unless  there  was  an  intention  at  the 
time  of  making  it  not  to  perform.  That  rule, 
however,  is  not  applicable  to  cases  of  this 
kind.  The  rule  In  this  state,  as  well  as  the 
great  weight  of  authority.  Is  to  the  eCTect 
that,  where  an  aged  parent  conveys  property 
to  a  sou  or  daughter,  or  other  person,  in  consid- 
eration of  future  support  and  care,  and  there 
is  a  willful  and  wrongful  withholding  of  such 
support  and  care,  In  equity  the  contract  may 
be  rescinded,  or,  if  rescission  cannot  be  had, 
an  action  for  damages  will  He.  Payette  v. 
Ferrler,  20  Wash.  479,  55  Pac  629;  Gustln 
v.  Crockett,  61  Wash.  67.  97  Pac.  1091 ;  Hew- 
ett  V.  Dole,  69  Wash.  163,  124  Paa  374; 
Patterson  v.  Patterson,  81  Iowa«  626.  47 
N.  W.  768;  Bocle  v.  Bogle,  41  Wis.  200;  Da- 


vis V.  Davis,  135  Ga.  116,  60  S.  B.  172 ;  Car- 
penter V.  Carpenter,  66  Hun  (N.  T.)  177.  20 
N.  T.  Supp.  928;  Shover,  Administrator,  et 
al.  V.  Myrlck,  4  Ind.  App.  7.  30  N.  E.  207. 

In  this  case  rescission  coatd  not  be  had, 
because  a  portion  of  tbe  land  prior  to  the  in- 
stitution of  the  actl<»i  bad  been  sold  and 
conveyed  by  the  appellants  to  a  third  person. 
Under  the  authorities  dted  the  action  for 
damages  could  be  maintained,  if  there  was  a 
willful  and  wrongful  refusal  to  provide  the 
care  and  support  contracted  for,  even  thou^ 
at  the  time  the  promise  was  made  thoe  was 
not  then.  In  tbe  minds  of  the  appdlants,  an 
Intention  not  to  perform  it 

It  Is  contended  further  that  the  evidence 
was  not  sufladent  to  take  the  case  to  tbe  Jury 
upon  the  question  as  to  whether  there  had 
been  a  willful  and  wrongful  failure  <m  the 
part  of  the  appellants  to  perform  the  contract. 
Tbe  re^nd«it  at  the  time  the  contract  was 
made  was  approximate  72  years  of  age. 
The  appellants  wwe  husband  and  wife,  and 
Mrs.  Frederick  was  tbe  dau^ter  at  tbB  r»- 
sptKideut 

[3]  It  may  be  that  there  is  no  substantial 
evidence  that  the  afiprilants  failed  to  furnish 
the  reepondmt  during  the  time  that  abe 
resided  with  them,  the  necessary  physical 
comforts,  but  In  contracts  at  this  character 
the  law  contempUUjes  more  than  phyMcal 
comfort  The  aged  par«it  la  entitled  to 
respectful  and  considerate  treatment  audi 
as  would  naturally  be  prompted  by  tbe  filial 
affection  of  a  child.  Without  setting  out  in 
detail  here  the  testimony  invcrivlng  an  appex- 
ently  somewhat  Utter  controversy  between 
near  relatives,  it  may  be  said  that  the  ev- 
idence was  sufficient  to  Justify  the  Jury  in 
[>eltevlDg  that  the  apiwUants  did  not  show  to 
the  respondent  during  tbe  time  that  she  re- 
sided with  them,  that  xe^ectful  and  kindly 
coQsideraticm  to  which  she  was  entitled. 
There  Is  some  evidence  that  there  was  a  de- 
liberate attempt  to  withhold  from  her  that 
gentle  sympathy  which  not  only  would  be 
prompted  by  filial  affection,  but  wbltdi  tlie 
law,  in  cases  of  this  <duiracter,  demands. 

It  is  also  claimed  that  the  contract  for 
su^^rt  was  separate  and  distinct  from  tbe 
sale  and  transfer  of  the  land.  It  is  true 
that  the  contract  for  support  deals  only  with 
the  note,  and  does  not  refer  to  the  land. 
There  was,  however,  an  abondance  of  evi- 
dence, to  suw>ort  the  verdict  otf  the  Jury, 
which  went  In  without  objectlw,  to  the  effect 
that  the  care  and  support  of  the  respond^t 
during  her  lifetime  was  a  part  of  the  consid- 
eration for  the  conveyance  of  tbe  farm. 
Whether  this  oral  testimony  was  admissible, 
under  tbe  rule  that  does  not  permit  a  written 
contract  to  be  varied  by  parol,  is  not  here 
for  c(Hislderation,  and  we  express  no  (^InltHi 
thereon.  Had  the  testimony  been  objected 
to,  the  question  would  have  heea  squarely 
presented. 

Complaint  is  also  made  of  the  Instructlw 
glToi  by  the  trial  court  defining  the  measure 
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of  damsffea  If  we  correctly  iindeTstaDd  the 
objocflon  to  this  instructliHi,  it  la  that  the 
court  did  not  take  Into  con^deration  the 
value  of  the  beoeflts  the  contract  and  will 
conferred  on  the  appellants,  but  the  evidence 
shows  without  conflict  that  the  written  coo- 
tract  and  will  were  canceled  bj  mutnal  ooa- 
srat  The  Instruction  correctly  Bubmltted 
to  tbe  Jury  the  Uieory  of  the  measure  of  dam- 
aces  upon  whidi  the  case  was  tried. 

[4]  fnie  evidence  offeo-ed  the  re^ndoit 
as  to  the  dameges  was  not  objected  to;  be- 
cause it  did  not  tend  to  prove  the  correct 
measure  of  damages.  The  evidence  baving 
KMie  in  withont  obJectlMi,  and  the  app^anta 
Ikavlng  met  this  eiridence  by  counter  evld<9ice 
of  die  same  diaracter,  it  was  not  error  to 
snlMnlt  the  qnestloa  to  the  Jury  upon,  the 
theory  of  damages  adopted  by  the  parties, 
even  though  it  may  not  have  been  the  correct 
legal  theory. 

As  to  whethtf  the  role  of  damages^  in  cases 
of  this  character,  is  the  difference  betweem 
the  market  value  of  the  land  and  the  price 
paid,  or  the  reaacmable  cost  of  the  BU|)port 
and  care  of  the  aged  person,  during  the  life 
espeetancy,  no  opinion  is  here  expressed. 
Tliat  question  was  not  raised  In  the  trial 
coart,  and  Is  not  [»%eented  hera 

[1]  There  are  other  assignmrats  of  error, 
but  we  think  what  has  been  already  said 
covers  all  the  queetiona  In  the  case.  It  must 
not  be  forgotten  that  the  cause  was  tried  to  a 
Jury,  and,  even  though,  upon  the  record,  we 
might  be  of  a  differmt  opinion  upon  the 
focta,  the  verdict  of  the  Jury  must  control. 

The  Judgment  will  be  affirmed. 

EU^S,  C.  J.,  and  FULLEItrrON,  OHAD- 
WIOK,  and  MOBRIS,  JJ,  concur. 

(96  WaBb.  3Se)  ' 

TALKINGTON  v.  WASHINGTON  WATER 

POWER  CO.   (No.  137t>3.) 
(Supreme  Court  of  WashiDgton.  May  18,  1917.) 

1.  Elbctkicitt  «=>19(7)— Ikjxibt  to  Ikfant— 
mbquoencb—^uestion  fob  jurt. 

EV>r  the  jury  is  the  (Question  of  n^Hgence  of 
an  electric  company,  which  maintained  a  highly 
charged  nninsalated  wire  34  feet  above  the 
ground,  only  a  few  inches  above  the  comb  of 
the  roof  of  a  large  grain  warehouse  with  a 
lean-to,  the  roof  of  the  main  part  having  slope 
of  32  degrees,  and  that  of  the  lean-to  extending 
to  within  8  feet  of  the  ground,  and  accessible 
from  the  top  of  cars  on  a  side  track,  having  a 
slope  of  only  Id  degrees,  boys  of  the  town  hav- 
ing in  some  degree  been  in  the  habit  of  playing 
on  the  roof,  and  a  boy  of  ten,  playing  with  oth- 
ers thereon,  having  like  them  taken  off  his 
stockings,  snd  climoed  to  the  top  of  roof,  and 
taken  bold  of  the  wire,  thinking,  ss  he  said,  that 
it  was  a  telephone  wire. 

[Ed.  Note.— For  other  csws,  see  Blectrldty, 
Cent.  Dig.  I  11.] 

2.  Elkctbicitt  *=>19(12)— Injtjbt  to  Infant 

— COHTBIBUTOBT      NEQUOENCB  —  QUESTION 

roB  JmtT.  , 
The  question  of  the  contributory  negligence 
)f  the  boy  is  also  for  the  Jury. 

rEd.  Note.— For  other  esses,  sbs  Electricity, 
Cent  Dig.  I  11.] 


8.  Daiuqes  «=»132(a!l— Pebsonai.  Injubt— 

EZCESSIVH  VeBOIOT. 
A  verdict  for  ^,600  for  injury  to  a  boy 
ten  years  old,  by  grasping  a  high  power  electric 
wire,  both  hands  being  severely  burned,  from 
which  he  sufFered  great  pain  for  two  months, 
requiring  dressing  by  a  physician  iS  times,  and 
leaving  them  deformed  and  their  usefulness  per- 
teanently  impaired  to  a  considerable  extent, 
cannot  be  said  to  be  ao  ezcesnve  ss  to  show 
prejudice  and  passion  ct  Jury. 

[Ed.  Note.— For  odier  esses,  ses  Damagss, 
Cent.  Dig.  |  379.] 

Department  2.  Appeal  from  Superior 
Court,  lincoln  County;  Joseph  Sesstona, 
Judge. 

Actl<m  by  J.  A.  TUUngton.  guardian  ad 
litem  for  WUlard  Talfcington,  a  minor, 
against  the  Waifcingtoa  Water  Power  Com- 
pany. Judgntent  for  j^alntlff,  and  detoidaat 
appeals.  Affirmed. 

See,  alao^  160  Paa  Wi. 

Post,  Bosadl,  Carey  ft  Htggliia,  of  Spo- 
kane, for  ajXwUant  Merritt,  hantry  ft  Mer^ 
ritt,  of  Spotome,  for  reqcwndent 

PARKER,  J.  The  plalnUff  seeka  reooTery 
of  damages  for  personal  Injuries  tor  Ida 
ward,  WUlard  Talkiugton,  a  minor  ten  years 
<dd.  Claimed  as  the  mnlt  <^  tlie  n^llgenoe  t)t 
the  defendant  power  company  in  maintain' 
Ing  the  highly  diarged  uninsulated  wires  of 
Its  eAectrie  power  line  at  a  place  where  chil- 
dren would  be  llkedy  to  come  in  contact 
therewith,  and  where  Vmiard  Talkington  did 
oomfe  in  contact  therewith  and  rec^ved  seri- 
ous injury.  Trial  in  the  superior  court  for 
Lincoln  county  resulted  in  verdict  and  Judg- 
ment In  favOT  of  the  plaintiff,  awarding  dam- 
ages against  the  def^idant  In  the  gum  <^ 
$5,500,  from  whldi  It  has  appealed  to  this 
court. 

At  the  time  in  question  aroellant  main- 
tained In  the  town  of  Harrington  an  electric 
power  line  carrying  about  2,300  volts.  This 
line  was  supported  on  poles  in  t3ie  usual 
manner,  except  where  It  passed  over  the 
couA  of  the  roof  of  a  grain  warehouse  be- 
longing to  a  milling  company  some  34  feet 
above  the  ground  in  a  northeasterly  and 
southwesterly  direction,  the  comb  of  the  roof 
running  east  and  west  The  line  passed  over 
the  ctMub  neer  the  center  of  the  building.  It 
deseeded  somewhat  from  the  poles  to  a 
point  15  Indies  above  the  comb  of  the  roof, 
where  it  was  attached  to  a  bracket  as  upon 
the  poles,  the  warehouse  and  bracket  thus 
serving  the  purpose  of  a  pole.  The  ware- 
house with  Its  lean-to  was  about  60  feet  wide 
and  some  200  feet  long.  The  lean-to  ran  the 
entire  length  of  the  south  side  of  the  build- 
ing, and  was  some  12  feet  wide.  The  roof 
on  the  main  portion  of  the  building  bad  a 
slope  of  32  degrees,  while  the  roof  of  the 
lean-to  had  a  slope  ot  only  16  degrees.  Ttie 
eaves  of  the  lean-to  at  the  southwest  corner 
were  only  8  feet  above  the  ground,  while  at 
the  southeast  corner  they  were  about  the 
height  of  an  ordinary  box  car  above  the 
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Sround.  This  was  becanse  of  tie  eontoor  of 
tbe  ground  altxig  soath  side  of  the  build- 
ing. A  spur  track  of  the  Great  Northern 
Railway  ran  along  parallel  to  and  near  the 
east  end  of  the  butldtng,  so  that  when  a  box 
car  was  stajwllng  on  this  track  opposite  tho 
end  of  the  lean-to  Its  top  was  nearly  level 
with  the  lower  part  of  tbe  roof  and  only  32 
inches  therefrwa  Because  of  this  one  could 
easily  st^  from  the  roof  of  the  car  onto  the 
roof  of  the  lean-to.  Boys  of  the  town  had 
been  in  some  degree  in  the  habit  of  playing 
on  the  roof  of  tbe  lean-to  and  also  on  the 
roof  of  tbe  main  building  on  that  side  for 
some  time  previous  to  the  time  WiUard  Talk- 
Ington  received  bis  Injuries  and  previous  to 
the  time  when  appellant  attached  its  line  to 
tbe  comb  of  the  building.  It  is  not  very  plain 
as  to  how  frequently  boys  played  upon  the 
roof  of  the  building,  but  In  any  event  It  oc- 
curred several  times  during  the  period  two 
or  three  years  previous  to  the  accident  here 
Involved,  according  to  the  testimony  ot  sev- 
eral witnesses.  The  boys  would  gain  access 
to  the  roof  by  climbing  onto  freight  cars 
standing  at  tbe  end  of  the  lean-to  and  easily 
stepping  therefrom  onto  the  roof,  it  being  a 
comnJoD  occurrence  for  box  cars  to  stand 
there.  The  boys  would  also  sometimes  gain 
access  to  the  roof  leaning  a  plank  from 
the  ground  up  onto  the  eaves  of  the  lean-to 
at  the  southwest  comer,  where  tbe  eaves 
were  only  8  feet  from  the  ground.  There  Is 
no  direct  evidence  in  the  record  showing  that 
appellant  or  any  of  Its  agents  had  any  ac- 
tual knowledge  of  the  fact  that  lK>ye  played 
upon  the  roof,  though  plainly  appellant  was 
charged  with  knowledge  of  the  surrounding 
physical  facta  relative  to  the  accessibility  of 
the  roof.  There  is  some  evidence  that  boys 
had  been  directed  to  keep  away  from  the 
warehouse  by  the  milling  company's  agenta 
Tet  a  number  of  tbe  boys  who  played  upon 
the  roof  seemed  to  have  never  been  so  order- 
ed to  keep  away.  While  the  warehouse  was 
not  the  property  of  appellnnt,  It  apparently 
was  maintaining  Its  wires  upon  the  roof  by 
consent  of  the  owner.  One  of  the  things  the 
boys  did  in  playing  upon  the  roof  was  to  take 
off  their  shoes  while  on  tbe  comparatively 
flat  lean-to  roof  and  climb  up  tbe  steeper 
portion  of  the  roof  to  the  comb.  This  ap- 
parently could  be  done  with  comparative  ease 
by  a  boy  using  both  his  hands  and  feet.  Yet 
there  would  be  souiewbat  of  a  spirit  of  com- 
petition between  them  as  to  who  could  walk 
up  the  steeper  roof  without  using  his  hands. 
We  are  not  advised  as  to  how  often  this  oc- 
curred, but  apparently  about  as  often  as 
boys  went  upon  the  roof  to  play.  At  the  time 
Willard  Talklngton  was  injured  several  boys, 
including  himself,  climbed  upon  the  roof  over 
a  box  car  standing  at  the  end  of  the  lean-to. 
Some  had  climbed  up  the  steeper  part  of  the 
roof  to  the  comb,  including  Willard  Talking- 
ton.  He  reached  the  comb  near  appellant's 
power  line  wlres^  and  evidently  while  stand- 
ing he  took  hold  of  ime  or  possibly  two  of 


the  wires  to  steady  himself,  when  he  re* 
celved  a  severe  shock,  grievously  burning 
both  his  hands,  falling  unctMiscious,  and  roll- 
ing down  the  roof,  where  he  was  caught  by 
another  boy  on  the  roof  of  the  lea  n-to. 
There  Is  stMue  testimony  indicating  that  Wil- 
lard Talklngton  was  warned  to  keep  away 
frwn  tbe  wires,  but  there  la  room  for  argu- 
ment that  this  warning  was  given  him  at 
the  very  Instant  he  did  so.  He  himself  tes- 
tified upon  the  trial  that  he  thought  they 
weref  telephone  wires.  What  his  belief  was 
in  this  respect  must  be  viewed,  of  course,  In 
tbe  llcbt  of  his  being  only  ten  years  old. 

[1,  2]  It  is  «mtended  by  counsel  for  appel- 
lant that  Id  tbe  ll^t  of  these  facts  it  should 
be  absolved  from  negligence,  and  that  Wil- 
lard Talklngton  should  be  held  guilty  of  con- 
tributory negligence,  and  that  tbe  trial  court 
erred  In  declining  to  so  rule  as  a  matter  of 
law  upon  appellant's  motions,  which  were 
timely  made  in  that  behalf.  The  question  of 
ai^llant's  negligence  and  Willard  Talking- 
ton's  contributory  negligence  are  so  Intimate- 
ly related  that  It  is  necessary  to  con^dei; 
them  together.  It  may  be  that  appellant 
would  be  held  free  from  negligence  as  a  mat- 
ter of  law,  viewed  as  affecting  Its  liability 
to  mature  persons,  and  yet  Its  negligence  be 
such  as  would  call  for  the  leaving  of  that 
question  to  the  jury  for  decision  as  affectiag 
Its  liability  to  minors  of  tender  years.  Hie 
same,  in  substance,  may  be  said  relative  to 
the  question  of  contributory  negligence  of  a 
mature  person  as  compared  with  the  questloQ 
of  contributory  ne^tgence  of  a  minor  ot 
tender  years. 

We  are  to  remember  that,  while  tlila  pow- 
er Une  was  maintained  at  a  place  where  it 
might  be  well  argued  mature  persons  would 
not  be  expected  to  go  so  as  to  come  in  con- 
tact with  it,  and  also  that  Its  appearance 
would  in  somte  degree  suggest  danger  to  ma- 
ture persons,  it  was  nevertheless  a  very  daa- 
gerous.  ^lent,  and  even  deadly  agency,  and 
one  which  did  not  display  Its  dangers  and 
make  them  so  readily  discernible  as  run- 
ning machinery,  high  places  unprotected,  by 
railings,  or  other  similarly  apparent  dangers. 
These  suggestions  show  the  wisdom  (tf  the 
rule  that  the  degree  of  care  required  of  the 
owner  of  a  power  line  highly  charged  with 
electricity  to  so  place  It  that  It  will  not  come 
In  contact  with  pe<9le  is  greater  than  In  tbe 
placiug  and  using  of  machinery  and  appli- 
ances whldi  readily  suggest  tbelr  dangers. 
In  Card  v.  Wenatcbee  Valley  Gas  &  Elec.  Co., 
77  Wash.  564.  567,  137  Pac.  1047,  1048.  we 
quoted  with  approval  from  Croswell  on  the 
lAw  Relating  to  E&ectricity,  at  section  234, 
as  follows: 

"The  amount  of  care  necessair  varies  with 
the  danger  which  is  incurred  by  negligence,  for 
a  prudent  and  reasonable  man  increases  his  care 
with  the  increase  of  danger.  If  but  little  danger 
is  incurred,  as,  for  instance,  when  tbe  wires 
carry  only  a  harmless  dectric  current,  such,  for 
instance,  as  the  telegraph  or  telephone  current, 
only  ordinary  care  may  be  required.  While  if 
the  wires  carry  a  strong  and  dangerous  current 
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of  dectrkity.  so  that  ne^igence  will  be  likely 
to  result  In  serious  accidents,  and  perhaps  death, 
or  if  a  faarmlesB  wire  Is  in  dnnprerous  proximity 
to  a  hiRh  tension  wire,  a  very  high  decree  of 
care,  indeed,  the  hiKhest  that  bumali  prutlence  is 

3ual  ta  is  necessary.  This  is  particularly  tnie 
electric  lisht  and  electric  railway  wires, 
which  carry  a  bieh  tension  current  often  of  trreet 
danger.  The  rule  is  thus  stated  in  a  case  in 
Massachusetta :  "The  vigilance  and  attention  re- 
quired must  conform  to  the  nature  of  the  emer- 
gency and  the  dsnger  to  which  others  may  be  ex- 
posed, and  is  always  to  be  Indeed  of  according 
to  the  subject-matter,  the  daneer  and  force  of 
the  material  under  the  defendant's  charge.' " 

HaTlnff  this  general  rule  in  mind,  together 
with  the  fisct  of  the  tender  age  of  Wiilard 
TtJkfngton,  the  ftccesslbilitr  at  tbAa  roof  as 
a  place  for  boys  to  plar.  the  attractlTeness 
of  it  fts  a  idaoa  for  boja  to  play,  and  the 
looxlinity  to  the  roof  of  appellant's  highly 
duLTged  power  line,  we  cannot  escape  the 
GondnaloD  that  there  is  room  for  reasonable 
minds  to  reach  different  condnalons  both 
ma  to  appellant's  segltEeace  In  placing  its 
power  line  wires  there  and  WUlard  Tftlking- 
ton's  otmtrlbntory  Diligence  in  going  there, 
erai  UunqSi  he  be  tetHinlcally  a  trespasser 
aa  against  the  milling  company*  the  owner  of 
the  warehouse. 

Our  decision  in  Sweeten  t.  Pacific  Power 
&  Light  Co.,  8S  Wash.  679, 1S8  Pac  1054,  we 
think,  lends  support  to  this  conclusion  thou^ 
that  case  may  be  dlfFerentiated  somewhat 
from  this  case.  The  situation  there  involved 
was  as  follows:  The  light  company's  high- 
ly charged  power  line  passed  along  a  public 
alley  about  27  feet  from  the  ground,  sup- 
ported upon  poles  in  the  usual  way.  There 
was  a  Cottonwood  tree  growing  In,  the  alley, 
so  that  Its  tfranches  came  in  contact  with 
the  power  line  wires  and  wore  off  the  insu- 
lation. Boys  were  accustomed  to  play  in  the 
alley  and  about  the  tree  and  also  to  climb  the 
tree.  The  ll^t  company  was  regarded  as 
being  charged  with  knowledge  of  this  fact 
A  boy  climbing  the  tree  in  play  came  in  con- 
tact with  the  wires,  was  Injured,  and  the 
light  company  was  held  liable.  It  seems  to 
hare  been  the  duty  of  the  light  company  un- 
der its  ordinance  to  cause  Its  wires  to  be 
Insulated.  In  holding  the  light  company  li- 
able. Judge  Ellis,  speaking  for  the  court, 
aald: 

"The  appeUant's  negligence  was  established 
beyond  a  reasonable  doubt.  It  permitted  a  high- 
ly charged  wire,  passing  through  a  tree  in  a 
public  alley  where  it  knew  children  were  wont 
to  play,  to  become  uninsulated  sod  so  remain  for 
weeks  and,  as  the  evidence  shows,  possibly  for 
years.  It  was  not  only  charged  with  knowledge 
of  the  fact  that  the  insulation  was  worn,  since 
the  undisputed  evidence  shows  that  aay  sort 
of  inspection  would  develop  that  fact,  but  it  also 
had  actual  notice  of  that  fact,  and  had  been 
warned  of  the  incident  danger.  It  took  no  steps 
to  remedy  the  situation." 

While  this  court  was  not  there  deciding 
the  question  as  a  matter  of  law,  this  guota- 
ticm  f  rcHn  the  <vlnlon  indicates  Its  views  of 
how  conclu^re  the  proof  was  showing  the 
light  company's  negUgenc&  It  seems  to  vs 


that  this  view-of  the  court  touching  the  sit- 
uation in  that  case  is  quite  in  harmony  with 
and  lends  su[^rt  to  the  view  that  the  facts 
in  this  case  are  at  least  such  as  to  make  the 
question  here  presented  one  of  fact  for  the 
Jury  to  deddet. 

Counsel  for  appellant  dte  and  place  reli- 
ance upon  the  decision  of  this  court  in 
GrsTes  V.  Washington  Water  Power  Co.,  44 
Wash.  67S,  87  Pac.  956,  11  L.  B.  A.  (N.  S.) 
4S2.  In  that  case  a  boy  was  injured  by  a 
highly  charged  electric  wire  of  the  company 
attached  to  the  framework  of  a  bridge  some 
S5  feet  above  the  ground.  He  was  climbing 
op  the  latticed  Iron  pier  after  some  Mrds' 
nests,  whldi  were  np  vnder  the  bridge  above 
the  wire.  Obmlng  In  CMitact  with  the  wire, 
he  was  bijured  by  the  riectrtc  current 
While  tbere  Is  erldence  In  that  ease  showing 
that  bo^  had  played  to  some  extent  around 
the  foot  of  the  bridge  iriers,  apparently  nme 
had  ever  been  known  to  climb  up  there.  We 
also  think  It  was  somewhat  more  dlfBcnlt  for 
boys  to  climb  up  where  the  injured  boy  did 
climb  Oian  for  boys  to  go  upon  the  roof  of 
this  warehouse,  and  that  It  was  somewhat 
more  unlikely  that  boys  would  climb  up  the 
bridge  pier  than  that  they  would  go  upon  the 
roof  of  this  warehouse  to  play. 

In  a  note  to  Temple  t.  McComb  City  Elec. 
Light  A  Power  Co.,  11  I*  R.  A.  (N.  S.)  449. 
the  learned  editors,  having  there  collected 
and  reviewed  a  number  of  dedaltms  touching 
this  question,  observed : 

"As  to  the  duty  to  guard  against  danger  to 
children  in  placing  electric  wires,  no  mle  caif  be 
enunciated  that  would  be  accepted  by  all  courts. 
As  in  the  'turntable*  cases  and  those  involviiu; 
other  'attractive  nuisances,'  the  authorities  are 
in  irreconcilable  contlict.  It  would  seem,  how- 
ever, that  reason  and  humanity  alike  support 
the  rule  laid  down  in  the  above  case,  that  those 
dealing  with  vaeh  an  extremely  dangerous  agen- 
cy as  electricity  should,  in  stringing  their  wires 
in  places  where  it  is  reasooably  probable  that 
children  will  go,  be  charged  'with  the  very  high- 
est degree  ot  skill  and  care'  to  protect  the  chil- 
dren from  injury  while  In  the  vicinity  of  such 
places,  even  Uiough  they  may  be  trespassers." 

There  are  a  great  many  decisions  of  the 
courts  dealing  with  this  question  from  which 
it  could  be  well  argued  both  that  the  situa- 
tion here  involved  presents  a  question  of  law 
and  that  It  presents  a  question  of  fact  We 
have  carefully  examined  all  of  them  cited  by 
counsel  for  appellant  and  also  others  com- 
ing to  our  attention,  and  as  we  view  them 
they  all  depend  upon  their  own  peculiar 
facts,  and  that  It  is  next  to  Impossibla  to 
formulate  any  general  rule  that  can  become 
a  trustworthy  guide  In  cases  which  are  very 
close  to  the  line  between  questions  of  law 
and  fact,  other  than  the  rule  that  to  become 
a  question  of  law  it  must  be  one  In  the  de- 
ciding of  which  all  reasonable  minds  must 
necessarily  agree.  We  cannot  see  our  way 
clear  to  hold  that  this  Is  such  a  case.  We 
are  of  the  opinion  that  the  trial  court  cor- 
rectly left  the  qnefltloDs  of  deffwidant's  neff' 
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tigence  and  of  ^lard  Talklngton's  contrib* 
titory  neglUE«ioe  to  tbe  Jury. 

[3]  It  la  cwtended  that  tbe  verdict  ts  ex- 
cessive to  the  extent  of  showing  prejudice 
and  passion  on  tbe  part  of  the  jury.  We  are 
unable  to  so  decide  from  the  record  before 
us.  Both  of  Willard  TaLklngton's  hands 
were  severely  burned,  from  which  he  suffered 
great  pain  for  a  i>eriod  of  some  two  mootbs. 
The  wounds  required  dressing  by  a  physi- 
cian 43  times.  Both  bands  were  left  deform- 
ed, and  their  usefulness  permanently  impair- 
ed to  a  considerable  extent.  We  cannot  see 
the  hands.  Tbey  were  exhibited  to  the  court 
and  the  Jury  upon  tbe  trial,  and  tbe  Impair- 
ment of  their  use  exhibited  to  the  court  and 
jury  by  liis  efforts  at  plclting  up  and  taking 
hold  of  articles. 

Contentions  made  relative  to  instructions 
given  and  refused  we  think  are  not  well 
founded.  What  we  hive  already  said,  we 
tiiink,  answers  these  contentions. 

The  Judgment  Is  affirmed. 

ELLIS.  C.  J.,  and  HOLCOMB  and  FUL- 
LERTON.  JJ^  concur. 


(96  W&sb.  284} 

GARRISON  et  nx.  V.  NEWTON  et  ox. 
(No.  18679.) 

(Supreme  CTourt  of  Washington.   May  10. 1917.) 

1.  Appeal  ano  Ereub  «=»1041(3)— Habulbss 
Ebbob. 

Id  action  to  rcsdnd  &  land  purchase  con- 
tract fur  delay  in  perfectiag  title,  ameaiiment 
of  defendants'  answer  to  allege  that  defendants 
iiad  been  busily  engaged  in  perfecting  title  to 
tbe  laud,  etc.,  and  aaking  juUgmeat  against 
piaintifl'8  by  way  uf  cross-com plaint,  objected  to 
because  of  surprise,  and  involving  a  new  issue, 
was  not  prejudiaal  error,  where  plaintifib  w«« 
offered  coutmuance  on  terms,  but  preferred  to 
go  to  trial;  tbo  amendment  being-  germaue  to 
tlie  isBueti  in  thu  case. 

[Ed.  Note,— l^^>r  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  410S.j 

2.  Venoob  and  Pubcuabeb       144(2)— Psb- 
FECVNQ  Title— Reasonabug  Time. 

Where  a  contract  of  sule  of  land  does  not 
make  time  of  its  esacnce,  ttio  vendor  Is  entitled 
to  reasimable  time  in  wbich  to  perform  bis 
contract  as  to  perfecting  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §{  272-274.] 

3.  Vendoe  akd  Pubcha'seb  ®=al44(2)  —  Ac- 
tion BT  Vendee  to  Hebcind— Evidence. 

In  action  by  vendee  to  rescind  because  of 
delay  hy  vendors  in  perfecting  titl^,  evidence 
iteld  to  show  that  tlie  delay  of  2>4  months 
complained  of  was  warranted  by  consent  of  vpd- 
dees  to  vendors'  efforts  to  perfect  such  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  272-274.] 

4.  Vendob  and  Purchaser  ®=»101— Time  fob 
compltino  with  cointkact. 

After  a  vendor  has  waived  tbe  essence 
clause  of  a  contract,  the  purcba8<>r  will  not  he 
in  default  nntil  after  a  demand  has  been  made 
upon  him  for  compliance  with  his  contract  and 
a  reasonable  time  has  elapsed  in  which  to  com- 
ply with  tho  demand. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  g$  170-174.] 


6.  Vendob  and  Pubchaseb  «=>114— Pnracr- 

iNo  Title— Waiveb  op  Delay. 
A  vendee,  having  encouraged  vendors'  ef- 
forts to  perfect  title,  and  having  acquiesced  in 
dday  In  perfecting  title,  may  not  assert  a 
-breach  of  uie  contract  on  vendors'  part  in  filO- 
ing  to  convey  at  the  time  agreed  on. 

[Ed.  Note.— For  other  casos,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  20^204.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge, 

Action  by  Harry  B.  Garrison  and  wife 
against  William  Newton  and  wife.  From 
Judgment  fior  defendanti^  plaintiffs  appeal. 
Affirmed. 

William  L.  Waters,  of  Seattle,  for  a|»>^ 
iants.  John  H.  Perry,  of  New  Xork  City,  and 
Dan  London,  of  Seattle,  tor  reqwDdents. 

FULLERTON,  J.  On  November  29,  1912, 
William  Newton  and  Katberine  S.  Newton, 
his  wife,  as  vendors,  entered  into  an  execu- 
tory contract  with  Uarry  B.  iiarrison  and 
Katherlne  S.  Garrison,  his  wife,  as  pur- 
chasers, for  the  sale  of — 

"the  following  described  lands  end  premises, 
situated  in  Wasco  county,  state  of  Oregon,  to 
wit:  The  east  25  acres  of  the  northeast  quar- 
ter of  the  northeast  quarter  of  section  21  Id 
township  1  north,  range  13  east" 

The  terms  and  conditions  agreed  upon  were 
as  follows: 

"The  consideration  therefor  is  tbe  sum  of  $2,- 

OOO.CX),  of  which  $500.00  has  been  paid  in  cash, 
the  receipt  whereof  is  hereby  acknowledged, 
$500.00  shall  be  paid  on  or  before  one  year  aft- 
er the  date  hereof,  $500.00  shall  be  paid  on  w 
before  two  years  after  the  date  hereof  and 
$500.00  shall  be  paid  on  or  before  three  years 
after  the  date  hereof,  said  deferred  payments 
to  bear  interest  at  the  rate  of  seven  per  cent, 
per  annum,  payable  annually,  principal  and  In- 
t^rcttt  to  be  paid  at  tbo  ba^  of  Froich  St  Oo. 
in  Dalles  City,  Oregon. 

"lu  addition  to  the  conveyance  of  said  prop- 
erty from  the  first  parties  to  the  second  parties, 
the  first  parties  further  agree  to  sell  and  con- 
vey, and  do  hereby  scU  and  convey  unto  said 
secuud  parties  for  suid  consideration  above  m<m- 
tioDcd  a  right  of  way  for  a  road  from  the  north- 
east corner  of  said  premises  across  property  be- 
longing to  the  first  parties  and  described  as 
tlie  3<KithweKt  quarter  of  the  southwest  qiiart«r 
uf  section  15,  township  1  north,  range  13  east, 
which  said  right  of  way  shall  be  along  the 
west  line  of  said  land  last  described,  and  shall 
be  111  feet  in  width,  and  the  first  parties  shaU 
put  the  suuie  in  passahio  couditiun  fur  traffic 
without  expense  to  the  second  oarties,  provided, 
always,  that  in  case  the  right  of  way  along 
;  the  west  line  of  said  land  should  not  be  prac- 
tical or  satisfactory  to  the  second  parties,  thon 
said  right  of  way  shall  be  located  across  said 
premises  along  a  practical  and  satisfactory 
route  to  be  determined  liy  said  parties.  Other- 
wise the  third  man  to  be  selected. 

"The  first  parties  hereby  covenant  and  agree 
to  and  with  the  second  parties  that  upon  pay- 
ment of  the  Bums'of  money  heroiaheforo  men- 
tioned that  tliey  will  execute  and  deliver  to  said 
secuuJ  parties,  their  heirs  or  assigns,  or  any 
one  designated  by  them,  a  good  and  sufficient 
warriinty  deed  for  said  premises  above  mention- 
ed, and  a  deed  for  a  right  of  way  for  a  road 
as  above  provided,  which  said  deed  shall  war- 
rant the  said  premises  free  and  clear  from  all 
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iaeambrmncei  whatsoever,  and  the  first  parties 
BfTTM  to  fanii^  to  said  second  parties  without 
uldicionat  compensatioB  an  abstract  of  title 
for  said  premises  sbowins  the  same  to  be  tho 
property  of  the  first  party  free  and  clear  fmn 
iDcambrances  tbereoo. 

"The  second  parties  for  themselves,  their 
heirs  and  assisns,  agree  to  and  with  the  first 
parties  to  pay  the  aums  trf  money  above  men- 
tinaed  at  the  timet  and  idacc*  hardDhtfore 
Btatcd.** 

Tbe  plalntUtB  promptly  met  all  payments 
Mlln;;  due,  until  Onal  payment  of  |SOO.'wlth 
Interest,  falling  due  Noranber  29, 1915,  which 
mm  tbey  deposited  in  escrow  on  that  date 
io  tbe  banking  boose  ot  Pnax3i  ft  Go.,  and 
mode  demand  tor  their  deed  and  abstract 
of  title  A  deed  from  defendants  to  plaln- 
OSa  and  an  abstract  of  title  were  transmit- 
ted by  defendants  to  tbe  bank.  Examination 
of  the  deed  showed  tbat  it  bad  been  drawn 
npoa  a  form  used  In  tbe  state  of  Wadilngton, 
and  was  inadequate  under  the  Or^n  laws. 
An  examinatioa  of  the  abstract  disclosed 
ttiat  tli««  was  oatstanding  against  the  pK^ 
«ty  a  mortgage  for  fl,00O,  that  the  land 
had  been  sold  tor  the  delinquent  taxes  of 
1912,  and  of  the  subsequent  taxes  none  ex- 
ec^ those  for  tbe  year  lOlS  had  bera  paid. 
The  vendoFB  were  notified  of  tbe  d^ects  in 
the  title,  and  demand  was  made  that  the 
title  be  cleaM  and  a  quitclaim  deed  executed 
for  the  right  ot  way  for  a  toad  prorided  for 
tf  the  contract  At  the  same  time  a  proper 
fonn  of  deed  for  the  state  of  Oregon  and  a 
qtittdaim  deed  fbr  ttie  rii^t  of  way  were 
prepared  and  forwarded  to  the  def«idants 
f«  ececDtlon.  The  deeds  were  executed  by 
defendants  and  returned  to  the  bank,  but  de- 
fendants insisted  tlie  mortgage  was  only  a 
technical  matter,  and  they  would  have  it 
removed  Just  as  soon  as  they  were  in  a  posi- 
tioo  to  do  so.  Finally  plalDtltTs,  on  January 
18,  1916,  about  60  days  after  they  had  de- 
pmited  their  final  payment  in  escrow,  noti- 
fied defendants  that,  in  view  of  their  fail- 
ure to  perform,  plaintiffs  had  determined  to 
rescind  the  contract,  and  this  action  for  re- 
DCtedoo  was  instituted  on  February  10,  1916. 
Tbe  court  found  that  plalntUfs  were  not  «i- 
tttled  to  a  rescission,  and  gave  Judgmmt 
against  them  tor  the  final  payment  due  under 
tbe  contract.   The  plaintiffs  appeal. 

[1]  Appellants  assign  as  error  the  action 
of  the  court  In  permitting  respondents  to 
amend  their  answer  on  the  trial  by  setting 
op  an  allegation  that  respcmdents  liad,  from 
November  29,  1915,  to  February  16,  1016, 
with  the  full  knowled^  and  consult  of  appel- 
lants, been  bnsUy  engaged  In  perfecting  title 
to  the  land  In  controversy,  and  that  they  had 
been  delayed  by  reason  of  the  dllatorlness 
of  the  attorney  who  represented  both  the 
mortgagee  and  the  appellants;  and  by  way 
ut  cross-complnlnt  asked  Judgment  against 
appellants  for  the  sum  of  $535.  The  amend- 
ment was  objected  th  on  the  ground  of  sur- 
prlae  and  that  it  Involved  a  new  Issue  after 
the  Issues  had  been  fully  settled.  Tlie  court 
vffered  to  grant  a  coutinuauce,  on  terms,  to 


abide  the  final  outcome.  Tbe  appellants,  In 
view  of  the  ruling  as  to  terms,  preferred  to 
go  to  trial.  We  think  there  was  no  prejudi- 
cial error  committed.  The  amendment  was 
germane  to  the  Issues  in  the  case,  and  its 
allowance  does  not  show  any  abuse  of  the 
discretion  reposed  In  trial  Judges  In  sucti 
matters.  Moreover,  the  plaintiffs  proceeded 
with  the  trial  without  taking  advantage  of  a 
continuance  offered  them  by  tbe  court. 

The  only  other  error  assigned  Is  the  grant- 
ing of  a  nonsuit  against  appellants.  This 
involves  a  consideration  of  the  evidence, 
which  is  made  up  in  large  part  of  the  cor- 
respcmdence  passing  between  the  parties  and 
their  attorneys,  and  necessitates  a  frequent 
recurrence  to  dates.  The  evidence  Edwws 
that  at  the  time  of  entering  into  the  contract 
In  1912,  respondmts  were  the  owners  of  some 
68  acres  of  land  in  Wasco  county.  Or.,  upon 
which  there  was  a  mortgage  of  fl,000  to  tbe 
OregcHi  State  Land  Board.  In  selUng  appel- 
lants 25  acres  of  this  land  the  contract  pro- 
vided for  a  right  ot  way  16  feet  wide  across 
the  remaining  4fi,  since  otherwise  appellants 
would  have  no  outlet  to  the  public  highway. 
In  June,  1915,  reivondents  conveyed  the  40- 
acre  tract  to  one  Payne,  subject  to  the  mort- 
gage to  the  Or^n  State  Land  Board  and 
subject  to  his  agreenoit  with  the  appdlants 
for  a  right  of  way  across  this  tract.  Payne 
gave  respondents  a  purchase-money  mortgage 
for  $4,200  on  the  land  thus  conveyed  to  him. 
Some  time  in  Novouber,  1815,  prior  to  the  ma- 
turity of  tlie  contract  between  aivellants  ami 
respondents,  tbe  latter,  by  letter,  began  ef- 
forts to  secure  tbe  release  of  tbe  25-acre  tract 
from  tbe  State  Land  B<mrd  mortgage;  On 
NoTonbw  30;  1016,  the  board  responded  aa 
follows: 

"Replying  to  yours  of  the  27th  inst.,  in  order 
to  secure  release  of  25  acres  from  your  mort- 
gage, it  will  be  necessary  for  you  to  talto  tbe 
matter  up  with  W.  H.  Wilson,  The  Dalles, 
attorney  for  the  board  In  Wasco  oonnty,  and 
when  his  recommendation  is  received  as  to  the 
amount  necessary  to  bo  paid,  the  matter  will 
be  submitted  to  tbe  board  for  consideration." 

On  the  same  date  as  tbe  letter  from  the 
board  to  respondents,  Wilson,  as  the  attor- 
ney employed  by  appellants  to  examine  the 
title,  wrote  respondents  as  follows: 

"Yesterday  Henry  B.  Garrison  was  bore  to 
dose  up  his  contract  with  you.  *  *  *  Ue  de- 
posited the  balance  due  from  him,  namely, 
$&8&.00.  in  the  bank  IVench  &  Co.,  with  di- 
rections to  the  bank  to  pay  the  money  over 
to  you  upon  the  receipt  of  a  deed  for  the  land 
and  a  quitclaim  for  the  riglit  of  way  for  a  rocul 
and  an  abstract  for  the  25  acres  showing  clear 
title.  This  morning  French  &  Co.  advised  me 
that  they  had  received  the  deed.  I  have  ex- 
amined the  deed  and  I  Bud  tbat  it  is  on  a  Wash- 
ington blank,  and  that  it  is  not  good  in  this 
state.  I  have,  therefore,  prepared  a  new  deed 
on  an  Oregon  form,  which  I  am  sending  here- 
with. Will  you  and  Mrs.  Newton  please  kind- 
ly execute  this  deed  •  •  •  and  forward  it 
to  Frendi  &  Co.  I  have  also  prepared  a  quit- 
claim deod  for  the  right'of  way  for  a  road  men- 
tioned in  your  contract.  •  •  •  The  25-acre 
tract  is  covered  by  the  state  mortgage  for  $1,- 
000,  and  before  Mrt).  Garrison  can  accept  tbe 
deed  from  you  the  25  acres  must  be  released 
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from  thft  fltate  mortgage.  I  do  not  know  wbat 
tbe  state  laod  board  will  require  aa  a  payment 
in  order  to  release  this  tract,  but  a  payment 
of  Bomo  kind  will  have  to  be  made.  I  Imagine 
that  It  will  DOt  be  less  than  9290.00,  probably 
more  than  that  unoaQt-" 

On  Decemb^  3d,  nspondents  relied  as 
follows: 

"I  hare  rectived  your  deeds  and  ccHnplied 
with  your  request.  Now,  regarding  the  state 
mortgage.  Tbe  parties  now  owning  tbo  land 
object  to  me  paying  off  the  mortgage,  as  they 
bought  tbe  land  subject  to  the  state  loan.  So 
you  can  see  my  position,  while  I  am  willing  to 
do  anything  I  can  to  satisfy  Mrs.  Garrison.  I 
understand  the  state  of  Oregon  does  not  want 
thpir  money,  as  long  as  tbe  senirity  is  ample, 
and  in  this  caxe  there  is  no  question  aa  to  tbe 
amount  ot  secnrity.  Now,  Mr.  Wilscm,  I  hope 
you  will  see  your  way  clear  to  (rither  release 
the  25  acres  or  accept  tbe  abstract  without 
any  payment  on  mortgage,  as  the  abstract  is 
good  except  a  technicaJ  point" 

Tbis  letter  was  answered  by  Wilson  on 
December  0th.  to  the  effect  that  the  board 
would  not  release  the  25  acres  without  a  pay- 
ment of  some  kind,  and  suggesting  that  re- 
spondents pay  off  the  whole  mortgage  of 
$1,000  to  tbe  state  and  protect  themselves  by 
taking  an  additional  mortgage  for  that  sum 
from  I'ayne.  Re^randents  replied  on  Decem- 
ber lit)),  as  follows: 

"In  reply  to  yours  of  recent  date  will  say  In 
answering  your  suggestion  of  paying  off  part  of 
the  mortgage,  it  seems  as  it  would  complicate 
matters  considerably  and  I  hope  there  will  be 
some  way  found  that  we  can  get  around  this 
matter.  As  to  payiog  the  full  amount  of  the 
mortgage,  1  am  not  in  a  position  to  do  that  at 
present,  as  you  know  money  matters  are  a  Httle 
close  with  all  of  us  and  as  you  know  records 
show  I  Rold  that  40  acres  subject  to  this  mort- 
gage to  Mr.  Payne,  it  would  be  very  unjust  to 
Mr.  Payne  for  me  to  foreclose  this  mortgage, 
which  I  could  not  do.  Now,  Mr.  Wilson,  would 
you  accept  a  cootract  from  me  guaranteeing 
and  ppitecting  Mr.  Garrison  in  regard  to  tbe 
loan  until'  I  can  pay  off  this  mortgage,  which 
I  will  do  Just  as  soon  as  I  get  payments  from 
Mr.  rayne.  You  know,  I  am  holding  a  1^,- 
000.00  second  mortgage  on  that  place.  Tliia 
contract  can  bo  made  Al.  Or  if  I  will  have  the 
40  acres  rcaitpraised  by  some  of  tbe  b^'^r  citi- 
zens and  farmers  of  your  community  and  their 
reappra icemen t  shows  ample  security  for  tbe 
thousand  dtdhirs  will  you  release  the  25  acres, 
as  wp  understand  the  matter  is  now  up  to  you? 
Of  course,  this  will  bo  extra  expense  to  me,  but 
I  am  willing  to  bear  this  extra  expense  In  or- 
der to  adjust  matters,  providing  >ir.  Garrison 
will  not  accept  the  contract  ahove  mentioned. 
'  "Hoping  ouo  of  the  above  suggestions  will 
meet  with  your  approval,  1  am." 

On  December  IGth  Wilson  wrote  respond- 
ents that  the  land  board  would  not  release 
the  25  acres  without  some  kind  of  a  pay- 
ment, and  on  the  following  day  again  wrote 
tlieui  as  follows: 

"Mr.  Garrison  objects  to  the  title  of  the  25 
acres  which  you  sold  to  bim  because  it  is  covor- 
ed  by  the  mortga;;e  held  by  the  state  land  board 
for  $1,000,  and  also  tlie  property  was  sold  for 
delinquent  taxes  for  1912,  amounting  to  $14.G0. 
Of  course,  these  objections  can  bo  overcome  by 
your  procuring  a  release  of  tbe  25  acres  from 
tbe  state  land  board  mortgage  and  by  redeem* 
ing  from  the  tax  sale.  Mr.  Garrison  objects 
to  the  right  of  way  because  the  40  acres  across 
which  tbe  right  of  way  runs  is  covered  by  the 
mortgage  of  the  state  land  board  for  ^,000: 
also  the  SBOHid  mortgage  to  you  for  HiOOO,  and 


it  has  not  been  opeoed  op  to  travel  as  requir- 
ed by  the  agreement.  As  I  understand  Mr.  Gar* 
risoo,  he  refuses  to  accept  dtlier  the  deed  for 
the  25  acres  or  the  deed  for  the  right  of  vaj 
for  the  road  for  tbo  reasons  stated  above." 

Nothing  further  was  done  by  respondent 
WUIlam  Newton  nntil  after  his  return  to 
Seattle  from  a  buaioess  trip  to  Spokane^ 
when  on  January  10,  1U16,  he  wrote  Wllsm 
as  follows: 

"I  have  just  returned  to  tbe  dty  and  would 
now  be  very  glad  to  have  this  matter  straights 
ened  up^  Now,  Mr.  Wilson,  what  is  tbe  least 
payment  you  will  accept  on  tbe  state  mortgage 
or  what  will  the  state  take  in  cash  for  the  re* 
lease  of  the  25  acres  and  right  of  way,  leaving 
the  mortgage  aa  it  is,  as  a  foreclosure  is  pos- 
sible this  fall,  and  I  would  ratber  deport  a  cer- 
tain amount  of  cash  to  tbe  state  credit  than 
effect  the  mortgage  on  Mr.  Payne's  account  I 
hope  you  will  be  as  lenient  as  possible." 

WUsoa  answered  that  the  least  payment 
he  could  recommend  for  the  board  to  accept 
for  a  release  would  be  $250;  On  January 
14th,  respondent  Newton  wrote  Garrison  as 

follows: 

"Now,  in  regard  to  that  abstract:  I  wabt  to 
ask  you  if  you  will  not  accept  the  abstract  as 
it  is  for  tbe  present  as  it  is  absolutely  good 
with  only  a  technical  point  of  law  to  cloud  it, 
and  that  will  be  removed  and  everything 
clear  just  as  soon  as  1  am  in  a  position  to  lift 
tbe  $1,000.00  mortgage.  You  understand  llr. 
I'ayne  assumed  the  full  $1,000.00  state  mort- 
gage, when  be  bought  the  40  acres,  and  which 
is  on  record  at  The  Dalhjs,  showing  that  the 
40  acres  is  held  for  the  $1,000.00  state  loan.  I 
hold  a  $4,000.00  as  second  mortgage,  so  am  al- 
so responsible.  There  is  absolutely  no  danger 
to  you.  Or,  to  convince  you  of  my  honest  ef- 
forts, X  will  be  witling  for  you  to  hold  back 
$50.00  or  $100.00  until  I  can  lift  the  mortgage. 
Now,  Mr.  Garrison,  there  is  nothing  gained  for 
you  or  me  by  holding  out  on  these  trivial  points; 
we  cmdd  both  work  to  better  advantage  if  we 
are  fiicnds  and  understand  one  another.  I 
will  do  anything  within  reason  that  you  may 
suggest,  to  show  that  I  want  to  do  what  ia 
right,  but  Mr.  Garrison,  I  am  not  In  a  position 
just  now  to  lift  that  mortgage,  and  I  do  want 
to  get  this  matter  straightened  out  satisfactory 
to  both  of  us.  Please  let  me  bear  from  yoa 
at  your  earliest  convenience  regarding  this  mal> 
ter.'* 

In  response  to  this  letter  appellant  Oanl- 
son  sent  the  following  reply  and  notice  of 
rescission: 

"You  evidently  now  wish  mo  to  pay  the  mon- 
ey and  accept  your  deed  with  the  $1,000.00 
mortgage  unpaid,  or  the  land  released  from  the 
mortgase,  without  the  riglit  of  way  being  either 
sdetteii  or  improved,  with  the  $4,000.00  second 
mortgage  against  tbe  ri;:ht  of  way.  In  other 
words,  to  take  the  property  practically  as  it 
18  and  look  to  Mr.  Payao  to  pay  off  the  mort- 

fage  and  improve  tbe  right  of  way.  ♦  ♦  • 
n  the  meantime,  on. Dec.  6,  1916,  1  bad  an  op- 
portunity to  lease  this  property  ond  again  on 
Jan.  4,  1916;  •  •  *  to  these  people  1  have 
been  unable  to  give  any  reply  on  account  of  the 
uncertainty  about  closing  the  deal.  *  *  *  In 
fact,  you  say  that  you  are  'not  in  a  position 
just  now  to  lift  that  mortgage.*  *  *  *  In 
view  of  this  admission  on  your  part  and  your 
failure  to  say  anything  about  tbe  right  ot 
way,  its  selectira  or  improvement,  or  tbo  de< 
linquent  taxes  still  unpaid,  I  think  It  Is  useless 
for  us  to  go  any  further.  It  seems  that  I  have 
waited  in  vain  since  November  29,  1915,  and 
kept  my  check  good  at  bank  sinco  29tb  of  Nor. 
for  you  to  get  busy  on.  I  have  waited  fo  vain. 
*   *   *   We  have  aoowdingly,  in  view  of  all 
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fheae  facts,  concluded  to  and  do  hwby  five  7011 
notice  that  we  h»ve  naeiadod  the  contraot" 

On  receipt  ot  tbU  notice  of  readartoa  re- 
flfpmid«nt8  at  onoe  made  aM>llcatlon  throngb 
Wllscra,  the  local  attorney  for  the  board,  tor 
m  rdease  of  the  K  acres,  but  tbe  appUcatlon 
was  held  up  until  early  In  FetHnary  because 
of  Oifi  failure  of  respondents  to  Inclose  a  re- 
mittance of  the  amonnt  tendered  for  a  re- 
lea8&  The  board  agreed  to  the  release  for 
the  sum  of  9500,  which  sum  was  forwarded 
by  respmidents  xtpon  notidcatlxm,  and  a  re- 
lease duly  «Eecuted  on  February  16,  1916. 
The  dellnqaent  tax  sale  against  the  property 
was  redeoned  by  respondents  on  February 
28,  U16L 

Bespectlng  tbe  il^t  of  way  for  a  road 
over  the  Payne  40,  there  was  In  evidence  a 
contract  betwecu' Payne  and  appellants,  exe- 
cuted on  November  29,  1915.  making  provl- 
altm  therefor  to  tbe  satisfaction  of  the  lat< 
ter.  The  appellants,  however,  claimed  that 
Payne's  mmrtgage  ot  $4,200  to  respondents 
created  an  Incumbrance  upra  this  right  of 
way.  To  obviate  this  respondents  executed 
a.  r^eose  of  their  mortgage  as  to  the  right 
of  way  agreed  m>on  by  Payne  and  appellants, 
and  this  release  was  recorded  in  Wasco  coun- 
ty OD  February  16,  1816.  The  abstract  of  ti- 
tle was  brought  down  to  date  and  certified 
on  March  3,  1016,  showing  dear  title  to  the 
property  In  resptrndents. 

[2]  It  will  be  observed  that  the  title  was 
not  perfected  until  subsequent  to  the  com- 
mencement of  this  action  for  rescission,  but 
that  the  respondents  in  their  answer  tender- 
ed a  sufUcient  warranty  deed  and  abstract, 
Bhowing  clear  title,  and  brought  the  same  In- 
to court.  It  appears  from  the  evidence  that 
respondents  were  making  an  effort,  begin- 
ning at  a  date  prior  to  the  maturity  of  the 
coutrac^,  to  get  their  title  in  a  shape  to  be 
satisfactory  to  the  appellants.  They  did  not 
understand  in  the  b^inniug  that  more  would 
be  required  of  them  then  the  securing  of 
the  release  of  tbe  mortgage  to  the  laud 
board,  and  they  were  In  good  faith  endeavor- 
ing to  accomplish  that  Leaniing  that  appel- 
lants insisted  that  respondents'  mortgage 
from  Payne  was  an  Incumbrance  on  appel- 
lants' right  of  way,  and  that  the  1912  taxes 
were  a  lien  against  the  land  at  the  date  of 
the  contract,  respondents  promptly  took  meos- 
nrvs  to  release  their  mortgage  as  against  the 
right  of  way  and  to  redeem  from  the  lien  of 
the  1912  taxes.  They  had  completely  cleared 
the  title  within  2%  months  of  the  date  on 
which  appellants  were  entitled  to  a  good  and 
sufficient  deed.  The  contract  did  not  make 
time  of  its  essence,  and  It  is  the  rule  of  law 
In  such  cases  that  a  vendor  is  entitled  to  a 
reasonable  time  in  which  to  perform  his  con- 
tract Whether  or  not  the  2^  months  tak- 
en by  respondents  to  perfect  their  title  was 
a  reasonable  time  it  la  unnecessary  to  decide 
In  view  of  the  attitude  of  the  parties.  The 
am^dlants  i!^  not  promptly  rescind  at  the 


time  when  they  were  entitled  to  performance, 
but  waived  such  rigjit  by  their  acquiescence 
in  the  efforts  of  respondents  to  effect  a  release 
of  the  mortgage  Incumbering  tbe  land.  It  is 
true  the  ai^Uants  asked  respondents  to  pay 
off  the  blanket  mortgage  covering  another 
tract  in  addition  to  that  contracted  for  by 
ai^llants,  and  that,  on  being  informed  that 
this  could  not  be  done,  they  gave  notice  of 
rescission.  But  respondents  were  endeavor- 
ing all  the  time  to  get  the  25-acre  tract  of 
appellants  released  from  the  mortgage  at  the 
smallest  outlay  possible  for  themselves,  and, 
when  they  found  that  could  not  be  done  for 
less  than  a  payment  of  $500  on  the  mortgage 
debt,  they  promptly  paid  that  sum.  That  ap- 
pellants were  willing  to  grant  time  appears 
from  the  cross-examination  of  Mr.  Garrison: 

"Q.  After  you  learned  there  was  a  mortgage 
of  $1,000  diu  you  or  did  yon  not  consent  and 
approve  of  Mr.  Newton's  proceeding  to  get  a 
releaso  from  tiiat  mortgage  as  to  that  2B  acres 
of  land?  A.  Yes,  I  did.   I  wanted  him  tXK" 

After  allowing  the  respondents  a  month 
and  a  half  in  .which  to  clear  title,  and  Just 
as  arrangements  to  accomplish  that  object 
were  being  brought  to  a  head,  notice  of  in- 
tended resdssicm  was  given.  Following  close- 
ly upon  the  filing  of  the  complaint,  respond- 
ents were  able  to  tender  a  perfect  title  so  far 
as  tbe  incumbrances  were  concerned.  Their 
l^al  title  had  always  been  perfect 

[3-iJ  We  think  there  was  sufficient  show- 
ing of  consent  to  delay  In  performance  to 
warrant  the  time  taken  in  which  to  perfect 
the  title.  I'bere  was  no  showing  of  injury  to 
tbe  api)ellants  other  than  their  statement  in 
one  of  their  letters  that  they  would  have 
been  able  to  lease  the  land  If  they  had  had 
Ijerfect  title.  The  land  had  never  been  oc- 
cupied or  cultivated  by  appellants,  but  had 
evidently  been  bought  for  speculative  pur- 
poses and  allowed  to  lie  idle.  There  was  no 
proof  of  depreciation  in  value  between  the 
date  for  performance  and  the  time  of  trial. 
The  principle  of  law  applicable  to  the  state 
of  facts  existing  In  this  case  Is  expressed  in 
Opsjon  V.  I^lngebo,  73  Wash.  824,  IBl  Pac. 
11413,  as  follows: 

"The  rule  is  well  settled  in  this  state  that, 
after  a  vendor  has  waived  the  essence  clause 
of  a  contract,  tho  purchaser  will  not  be  in  de- 
fault until  after  a  demand  has  been  made  upon 
him  for  a  couiplianco  with  bis  contract  and  a 
reasonable  time  has  elapsed  in  which  to  comply 
with  the  demand.  Whiting  v.  Douffhton,  31 
Wash.  321,  71  I'ac.  102U;  Douglas  v.  Hanbury, 
56  Wash.  (13,  104  Pac.  1110,  134  Am.  St.  Itep. 
1096;  Walker  v.  McMurchie.  61  Wash.  4S9,  112 
Pac.  600.  We  have  also  held  that  tbe  time  in 
which  to  perform  a  written  contract  may  be 
waived  as  well  as  extended  by  parol.  Whitiog  v. 
DougbtOQ,  supra.  Tbe  appeUaot,  having  encour- 
aged the  prosecution  of  the  suit  to  quiet  title  to 
the  lot,  aud  having  acquiesced  in  the  delay  In 
tendering  the  deed  and  abstract  of  title,  was  not 
in  a  position  to  assert  a  breadi  of  the  contract 
upon  the  part  of  respondcntB  in  failing  to  con- 
vey the  lot  at  the  time  agreed  upon.  Colpe  v, 
Lindblom,  67  Wash.  106,  106  Pac.  634;  Hswes 
V.  Swansey,  123  Iowa,  51,  98  N.  W.  686; 
Bales  V.  Williamson,  128  Iowa,  127,  103  N.  W. 
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RevondMits  bad  a  croas-complalnt  In  the 
action,  asUiig  tor  Judgment  tor  $035,  tbe 
amouDt  ct  final  payment  and  Interest  due  on 
the  contract.  Tbe  appellants  owceded  that 
snm  was  dne  from  them  If  the  contract 
should  be  enforced. 

We  think  the  findings  and  coaduidons  ot 
the  court  are  sapported  by  the  erldence. 
The  Judgment  based  thereon  Is  affirmed. 

ELLIS,  G.  J.,  and  MOUNT,  FABKEB,  and 
HOLCOMB,  JJ..  concur. 


(96  Wash.  313) 

CLABK-LLOTD  LUMBER  CO.  v.  PUQBT 
SOUND  &  CASCADE  BY.  00. 
(No.  13393.) 

(Supreme  Court  of  Washington.    May  18. 
1917.) 

1.  Tbiai.^KS2(20)— iHsnncnoNa— ScsTAxn- 

INO  EVtDENCS. 
In  an  action  against  a  railroad  for  injury  to 
a  shore  line,  with  consequential  damages  to 
plaintiff's  mill  site,  an  instruction  going  to  the 
minimization  of  damages,  or  the  cost  of  remov- 
ing the  cause  of  tbe  injury,  was.  impn^erly  giv- 
en in  tbe  absence  of  testimony  to  sustain  it. 

[Ed.  Note.— For  other  cases,  sse  Trial,  Cent. 
Dig.  {  610.J 

2.  Dauages  «=>1C3(4)—Evidkhc«— Injury  to 
Banks  or  Stbikau  —  Avoidabue  Conss- 

qVZNCKB. 

In  an  action  by  a  lumber  company  against 
a  railroad  for  injury  to  a  shore  iine,  with  cod- 
scquential  damages  to  a  boom  site  and  a  mill 
site,  by  dumping  material  along  the  shore  in 
constructing  the  railroad,  it  is  iDcumbent  upon 
the  lumber  company,  if  it  sustains  the  issue  tvn- 
dered  by  the  road  that  the  cause  of  tbe  injury 
was  removable,  to  show  that  tbe  ccmtour  of  the 
shore  cannot  be  restored,  and  the  amount  of 
damages  resulting  to  its  propraty  by  reason  of 
tbe  road's  interference  with  its  boom  site. 

[Ed.  Note.— F'or  other  cases,  see  Damages, 
Cent.  Dig.  f  450.] 

3.  Damaoes  ^=>nO— Mbaschb  or  Daitaoes— 
Injuries  to  Shobb  Line. 

If  tbe  shore  line  of  a  stream  usable  by  a 
lumber  company  as  a  boom  and  mill  site  cannot 
be  restored  b^  removal  of  waste  matter  dumped 
there  by  a  railroad  in  building  its  road,  and  by 
the  putting  in  of  a  "dead  man,^'  the  lumber  com- 
pany's measure  of  damages  is  the  difference  in 
the  value  of  the  property  before  and  after  the 
work  was  done. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig,  §i  273-278.] 

4.  Damages  <@s>217  —  Instbuctions— Injusx 
to  Suo&e  Line. 

In  a  lumber  company's  action  against  a 
railroad  for  damages  to  a  shore  line  and  conse- 

auential  damages  to  boom  and  mill  site,  by 
umping  material  along  the  shore,  in  considering 
the  issue  of  damages,  tbe  jury  should  be  cau- 
tioned to  treat  tbe  property  as  a  mill  site  and 
boom  site,  and  not  as  an  operating  property. 

[Ed.  Note— For  other  cases,  see  Damages, 
Cent.  Dig.  g§  566-559.] 

5.  Damages  ®=>174(3)— Etiobncb— Injvbt  to 
SuoBiE  Line. 

In  a  lumber  company's  action  against  a  rail- 
road for  injuries  to  a  shore  line,  and  consequen- 
tial injuries  to  a  mill  site  and  boom  sit^,  by 
dumping  material  along  the  shore,  to  meet  the 
issue  wbetber  plaintiff  should  have  removed  the 
cause  of  the  injury  the  road  may  diow  the  prac- 
ticability of  restoring  tbe  contour  of  the  shore 


and  the  cost  of  reBtoratioo,  Indoding  the  cost  of 
installing  a  "dead  man." 
[Ed.  Note.— For  other  cases,  ass  Damages. 

Cent  Dig.  §f  464,  467.] 

6.  Dauaoes  <3=>110— MEAfiUBK  or  Damages — 

Avoidable  Con»quence8. 
If  a  lumber  cmnpany  whose  Shore  line  wsa 
injured  by_  a  railroad,  a  boom  site,  and  mill 
site,  suffering  consequential  injuries,  could  have 
removed  the  cause  of  the  injury,  tbe  dumping 
of  material  along  the  shore,  the  measure  of  the 
lumber  company^  damage  is  the  reasonable  eost 
of  doing  the  wtsrk. 

[Ed.  Note.— For  other  easts,  see  Damages, 
Cent.  Dig.  ||  273-278.] 

E*i  Banc  Appeal  from  Superior  Court, 
Skagit  County;  Augustus  Brawley,  Judg& 

Oq  rehearing.  Former  oplulon  reversed, 
and  judgment  reversed  and  remanded  for 
new  trial. 

For  former  opinion,  see  159  Pac.  774. 

^rr  ft  McCord.  of  Seattle,  for  appelant 
Ryan  ft  Desmond,  of  Seattle,  tor  respondent. 

CHADWICK,  J.  Both  parties  to  this  ac- 
tion petitioned  for  a  rehearing.  Bespondent 
contending  tor  Its  jndgm«it,  and  appellant 
contending  that  the  question  of  the  cost  of 
removing  the  debris  from  the  cove  had  not 
in  fact  been  UUgated  and  In  reality  had  been 
expressly  excluded  by  the  court  We  were 
p<^slbly  misled  by  what  we  concaved  to  be 
tbe  position  of  appellant  when  the  case  came 
on  for  argument,  but,  be  that  as  it  may,  we 
are  cwvlneed,  after  reargument  and  a  re-ex- 
aminatlon  of  the  record,  that  our  final  bidd- 
ing Is  not  to  be  justified.  Tbe  writer  of  the 
opinion  fell  into  error. 

However,  we  adben  to  oar  former  opinion, 
169  Paa  774,  In  so  far  as  It  cwistrues  the 
contract,  and  holds  that  reQMUdent  has  a 
right  of  action  which  Is  not  barred  by  the 
statute  ot  limitations.  We  also  hold  to  our 
ruling  that  the  mill  and  boom  are  a  part  of 
one  property,  and  that,  if  the  value  of  the 
mill  site  Is  impaired  by  a-  destruction  of  ttie 
boom,  it  Is  a  proper  subject  for  a  jury  to  In- 
quire into. 

From  the  beginning  respondmt  and  qvpel- 
lant  have  pursued  their  reqiective  conten- 
tions upon  widely  divergent  theories— the 
one  that  its  property  had  been  practically  de- 
stroyed, and  that  the  loss  was  incurable  ez- 
c^  by  way  of  money  damages;  and  the 
er  that  tbe  contract  gave  It  a  rU^t  to  con- 
struct its  road  evm  to  tbe  destruction  of 
respondent's  boom  site;  that  the  boom  and 
mill  were  separate  properties ;  that  no  dam- 
age had  resulted,  and  if  these  defenses  were 
not  well  sustained,  the  action  was  barred  by 
the  statute  of  limitations. 

It  is  respondent's  contention  that  the  tes- 
timony amply  sustains  its  assertion  that  ite 
proper^  has  been  all  but  destroyed,  and  that 
the  true  measure  of  damage  Is  the  difference 
In  its  value  before  and  after  appellant  com- 
pleted lU  work. 

At  the  former  hearing  counsel  for  app^- 
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lant  areued  that  radb  was  not  the  true  mea- 
sure of  damages.  Admitting  tbe  general  rule, 
tt  was  nrged  that  it  does  not  pertain  If  lliere 
[&  testimony  tending  to  show  that  tbe  canse 
of  tlie  injury  is  ranovable,  in  which  event  the 
law  works  an  eKce{»tloa  to  the  general  rale, 
and  will  allow  no  more  than  the  re&aoaahla 
cost  of  removing  the  cause. 

GouDsd  Cor  respondent  argoes  tSiat  all  of 
the  rlgbts  of  appellant  were  saved  by  the 
trial  Jodge,  who  instracted  the  Jury  on  the 
Issoe  of  employing  artlOdal  means  to  restore 
tbe  anchorage,  as  follows: 

coosideriDB  the  damage  or  injury,  if  any, 
sastaiDed  by  the  plaintiff  in  the  removal  of  said 
■tamp  or  stnmpe,  you  will  talte  into  ccmsidera- 
tioQ  whether  or  not  another  anchorage  can  be 
found  or  created  which  will  furnish  a  firm  and 
•era re  anchorage  for  said  fin  boom  at  a  place 
which  will  oerve  as  ^dent  as  said  stump  or 
itompa  and  the  cost  of  finding  or  creating  such 
new  andiorace  and  attaching  «tid  boom  thereta" 

"In  coosidering  tbe  question  of  whether  or  not 
tbe  plaintiiC  has  sustained  any  damage  by  tbe 
deposit  of  waste  materia]  in  tbe  indenture  or 
am  in  wbidi  the  head  of  said  boom  was  held, 
you  will  take  into  ooasideratioD  the  fact  of 
whether  or  not  the  deposit  €>t  such  waste  mate- 
rial has  affected  or  destroyed  tbe  efficiency  of 
said  indenture  or  cove  as  a  orotection  for  said 
fin  boom  and  whether  or  not  tbe  same  can  by  ar- 
tificial means  be  made  to  furnish  secure  pro- 
tection for  said  boom,  and,  if  auch  con  be  done, 
the  eosc  of  coostructing  such  artificial  work," 

Bnt  we  hardly  think  this  lostrnction  goes 
to  the  possibility  of  removing  the  waste  of 
Todk  and  earth.  Nor  will  it  operate  to  save 
to  respondent  the  right  to  Insist  upon  its 
verdict.  There  are  two  all-sufficient  reasons: 
First,  Tbere  was  no  testimony  to  sustain  it ; 
and,  second,  the  conrt,  by  an  express  ruling 
made  in  the  course  of  the  trial,  withheld 
that  Issae  from  the  Joiy.  A  witness  was 
asked: 

**Q.  What  would  be  tbe  expense  per  cubic  yard 
to  remove  rock  or  earth  from  that  location  by 
•cow?  A.  Well,  (he  loose  rock  would  be  loaded 
nn  the  scow  for  about  65  cents  a  yard,  put  on 
the  scow.  Q.  Would  there  be  any  additiraal 
expoise  in  imloadiog  or  depositing  it  from  the 
scow? 

"By  Mr.  McCord:  What  rock  are  you  refet^ 
ring  to? 

"By  Mr.  Byan:  Any  rock  that  might  be  nec- 
essary to  remove  from  that  vicinity.  There  i» 
testimony  that  the  cove  was  filled  up. 

"By  Mr.  McCord:  I  object  to  all  of  this 
teatinuHiy  as  irrelevant,  incompetent,  and  im- 
material; not  proper  rebuttal  testimony;  nut 
the  proper  measure  of  damages;  not  the  proper 
measure  of  determination." 

Whereupon  tbe  court  ruled: 

"It  is  not  tbe  theory  tbe  plaintiff  has  prose- 
cuted tbe  actitm  upon.^' 

Coona^  fbr  respondent  abandoned  his  In- 
qnliy,  saying: 

**It  Is  not  but  tbe  defendant  has  offered  some 
testimony  to  show  conditions,  it  could  be  made 
in  a  state  it  was  before  for  a  nominal  amouut. 
If  the  court  considers  it  not  material  in  the 
light  of  the  present  ease,  we  don't  care  to  intro- 
fhice  it." 

[1]  Althon^  the  court  afterwards  permit 
ted  the  witness  to  answer,  the  subject  seems 
to  ba\-«  been  dropped  by  counsel.  As  we  now 
nnderstand,  connsel  on  both  sides  insist  that 


tbla  testtmony  did  not  go  to  Oie  question 
whether  tbe  waste  and  debris  could  be  re- 
moved, but  was  Intended  to  show  that  at^l* 
lant  could  have  removed  the  waste  mat^^al, 
when  constractlng  Its  roadbed,  by  loading  U 
upon  a  scow  and  hauling  it  away  instead  of 
dumping  it  over  the  bank,  and  into  the  river. 
With  this  nnderstandlog  we  feel  no  hesita- 
tion in  overruling  our  former  directions,  and 
the  Judgment  will  be  reversed  upon  the 
ground  that  there  was  no  testimony  to  sus- 
tain tbe  InstructioD  going  to  tbe  minimiza- 
tion of  damages  or  the  coat  of  removing  the 
cause  of  tbe  Injury. 

[2-A]  It  will  be  incumbent  upon  respondent. 
If  it  sustains  tbe  Issue  tendered,  to  show 
that  tbe  contour  at  tbe  shore  cannot  be  re- 
stored and  the  amount  of  damage  resulting 
to  Its  property  by  reason  of  appellant's  in- 
terference with  its  bocmi  site.  If  it  be  shown 
that  tbe  property  cannot  be  restored  by  re- 
moval of  the  waste  and  the  puttti^  In  of  a 
"dead  man,**  the  measure  of  damages  would 
be  the  difference  In  the  value  of  the  property 
before  and  after  the  work  was  dMie.  In  con- 
sidering this  issue,  the  Jury  should  be  cau- 
tioned to  txeat  the  property  as  a  mill  site 
and  boom  idte,  and  not  as  an  operating  prop- 
erty; the  mill  which  formerly  occupied  tbe 
ground  having  been  burned  before  appellant 
constructed  Its  road. 

[I]  To  meet  this  issue,  appellant  may 
show,  In  addition  to  meeting  tbe  goieral  Issue, 
the  practicability  of  restoring  tbe  contour  of 
the  shore  and  the  cost  of  sudi  restoration. 
Including  the  cost  of  Installing  a  "d(>ad  man." 

[I]  If  tbe  Jury  finds  fOr  the  appellant  upon 
this  issue,  the  measure  of  damage  will  be 
tbe  reasonable  cost  of  dc^ng  the  work. 

Reversed,  and  rrananded  for  a  new  triaL 

ELLIS,  0.  J.,  and  HOLCOMB,  MOUNT, 
MAIN.  WEBSTER,  MORRIS,  and  PARKER, 
JJ.,  concur. 

(96  Wasb.  342) 
HAYES  T.  OSBOBN.    (No.  13728.) 

(Suprttne  Court  of  Washington.  May  18. 1917,) 

1.  FoBciBr.B  Entbt  aud  Dctaineb  <S=>5— 
Tenant's  Right  to  Rblief— Statute. 

To  entitle  a  tenant  to  relief  by  action  under 
the  forcible  detainer  statute  (Item.  Oode  1915, 
S  811),  the  dispossession  or  interference  with  the 
tenant's  enjoyment  of  the  premises  by  the  land- 
lord or  one  claiming  under  him  need  not  be 
total;  it  being  enough  if  the  tenant  is  dis- 
possessed of  some  material  part  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  I>ig.  G§  :i3-'J8.i 

2.  Appeal  and  Ehbob  €=> 1008(2)— Review- 
Question  OF  Fact. 

Whether  the  partial  dispossession  of  a  ten- 
ant by  the  employ^  of  the  grantee  of  the  land- 
lord was  so  material  as  to  entitle  the  tenant  to 
relief  in  his  action  under  the  forcible  detainer 
statute  (Rem.  Code  1915,  |  Sll)  was  a  ques- 
tion of  fact  for  the  trial  court, 

[Ed.  Note.— For  other  eases,  see  Amieal  and 
E^,  Cent.  Dig.  SI  8057,  8964.] 
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D^rtmot  S.  Appeal  from  Snpolor 
Oonrt,  Grant  Connty;  B,  S.  Steloer,  Judge. 

Action  by  John  V.  Hayes  against  1^  A 
OstxHU.  From  a  Judgment  tor  idainUff,  de- 
fendant appeals  Affirmed. 

David  Herman,  of  Spokane,  and  O.  0. 
Jeflers,  of  Ephrata,  for  appellant  Daniel  T. 
Gross,  of  Ephrata,  for  respondent 

PARKER,  J.  This  is  an  action  wherein 
the  ptalntiOF,  Hayes,  seeks  restoration  of  the 
possession  of  premises  from  the  defendant, 
Osbom,  under  onr  forcible  detainer  statute 
<section  811.  Bern.  Code),  alleglog  that  the 
defendant,  during  the  temporary  absence  of 
the  plaintiff  from  the  premises  and  without 
right  so  to  do,  entered  upon  the  premises,  and 
took  and  retained  i>ossesslon  thereof.  Trial 
in  the  superior  court  for  Grant  county  with* 
ont  a  Jury  resulted  in  findings  and  Judgment 
in  fsTor  of  the  plaintUf,  from  which  the 
defendant  has  appealed  to  this  court 

RespcHident  was  In  possession  of  the  pren>- 
isee  under  a  lease  containing  the  following: 

"The  first  party  [ownerL  her  assignees,  gran- 
tees, or  heirs,  have  the  right  to  go  upon  said 
premises  at  anj  time  and  perform  snch  work 
thereon  as  she  or'  they  Biay  deem  advisable 
whidi  does  not  prevent  the  aectmd  party  from 
carrying  oat  this  lease." 

The  provisions  of  the  lease  seem  to  plainly 
give  respondent  the  right  to  the  possession 
of  all  the  land  and  buildings  thereon,  sub- 
ject <Hily  to  this  reserved  right  In  the  own- 
er. Appellant  claims  to  have  gone  upon  the 
land  as  an  employ^  of  the  grantee  of  the 
owner  for  the  purpose  of  doing  work  thereon 
for  him.  Appellant  took  with  him  upon  the 
lan'd.  stock,  farm,  implements,  and  bonse- 
taold  goods,  and  proceeded  to  occupy  a  vacant 
house  and  outbuildings  upon  the  laud,  which 
house  and  outbuildings  were  not  then  being 
used  by  respondent  but  which  he  had  the 
right  to  use  under  the  lease.  Appellant  al- 
so proceeded  to  plow  up  some  of  the  pasture 
land  which  respondent  had  the  right  to  use 
under  the  lease. 

[11  The  principal  contention  made  in  ap- 
pellant's behalf  la  that  appellant's  acts  were 
not  such  a  material  dlspossesidon  of  respond- 
ent or  not  such  an  Interference  with  his  right 
of  oijoyment  of  the  premises  as  support  the 
maintenance  of  this  action  in  view  of  the 
terms  of  the  lease.  As  to  what  extent  of  in- 
terference by  a  landlord  with  his  tenant's 
enjoyment  of  the  leased  pmnlses  will  sup- 
pcfft  an  action  of  this  nature  is  sometimes 
quite  difhcult  of  determination,  bat  we  think 
the  law  is  that  the  dlsiMssesslon  or  intwf- 
ference  with  the  tenant's  enjc^ment  of  the 
pranlses  need  not  be  a  dlspowessloa  of  all 
the  premises  to  entitle  the  tenant  to  relief 
by  this  kind  of  an  actlfm.  It  is  enon^  it 
the  tenant  is  dispossessed  of  some  material 
part  at  the  prwiises.  Jones,  LandloM  and 
Tenant  H  364,  SSS. 

[2]  The  question  here  la  one  of  fttct  We 


do  not  see  oar  way  clear  to  Interfere  with  Ow 
trial  conrf a  conclntfon. 
The  Jodgment  la  afflrmed. 

ELLIS,  0.  J.,  and  MOUNT,  ITUUJORTON. 
and  HOIjOOMB,  JJ..  concur. 


(96  Wasb.  30») 

KALIVAS  V.  NORTHERN  PAtt  BY.  CO. 
(No.  13837.) 

(Supreme  Court  of  WaBhiogton.  May  17, 1917.) 

1.  Evidence  iS=»094— TEariifONT  or  InxKB- 
BSTED  Pabtt— Bunding  Pobce. 

Courts  trying  cases  without  juries  are  not 
boand  by  the  uncontradicted  testimony  of  an 
interested  party;  the  court  being  authorised  to 
weigh  the  evidence  and  to  determine  the  faeb 
the  same  as  a  jury. 

[Ed.  Not&— For  otlitr  esses,  see  ETldaic4 
Cent  Dig.  {  2431.] 

2.  Appeal  AND  Eaaoa  «=»1012(1)— Bxvixw— 

PiNDINOB. 

Hie  findings  of  the  trial  court  which  tried 
the  cose  without  a  jury,  will  not  be  disturbed 
on  a  review  de  novo,  unless  the  evidence  pre- 
ponderates against  sudi  findings, 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  }{  3890-{»92.] 

3.  MaBTEB  AND  ^EBVANT  Csa278(18>— Ihju- 
HIES  TO  BeBVANT— NEOUQENCE— SUJTICIEN- 
OT  Or  EVIO&NCE. 

In  an  action  against  a  railroad  for  injuries 
to  its  section  band,  injured  while  riding  on  a 
gasoline  propelled  band  car  wben  a  wrench  fell 
off  tho  car  and  derailed  it  evidence  held  insuffi- 
ident  to  show  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  9tt»,  971.j 

4.  Masteb  and  Sbbvant  ^s>:U0(2)— 'Injitbibs 
to  sbbvahiv-aasuuption  of  ulse. 

A  railroad's  section  hand  riding  on  a  gaso- 
line driven  hand  car  in  front  on  the  lookout 
for  trains  assumed  the  risk  of<  being  injured 
when  a  wrench  somehow  fell  off  the  front  of 
the  car  and  derailed  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  5D4.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  U  KA"ffap, 

Judge. 

Action  by  George  Kallvas  against  the 
Northern  Pacific  Ballway  Company,  a  cor- 
poration. From  a  judgment  dituulsalnx  ttaa 
case,  plaintiff  appeals.  Affirmed. 

Hlbschman,  Dill  it  Wtilte,  of  Spokane  for 
appellant  Cannon  &  Ferris,  of  Spokane^ 
for  respondent 

MOUNT,  J.  Action  for  personal  injuries. 
The  mse  was  tried  to  the  court  witho\^  a 
Jury.  At  the  conclusion  of  the  plaintiff's  evi- 
dence, and  upon  defendant's  challenge  to  the 
sufficiency  thereof,  the  trial  court  found  that 
the  defendant  had  not  been  guilty  of  negli- 
gence, that  the  plaintllf  had  assumed  the  risk, 
and.  for  those  reasons,  dismissed  the  case, 
^e  plaintiff  has  appealed. 

It  appears  that  on  August  5,  1915,  the  ap- 
pellant was  In  the  onploy  ot  the  Northern 
Padflc  Railway  Company,  as  a  seetlim  baud. 
Part  of  bis  duties  wen  to  Inqjiect  the  trades 
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vpoo  the  aectlon,  and  to  keep  the  lights  and 
the  section  of  the  railway  In  order.  On  that 
date  the  appellant  and  the  section  foreman 
were  proceeding  over  the  section  on  a  hand  car 
eqaimied  with  a  gasoline  motor.  The  gaso- 
line motor  was  contained  In  a  box  which  ran 
the  length  of  the  car  and  through  the  center 
of  It.  On  each  ^de  of  the  box  was  a  trough, 
or  radc,  for  the  purpose  of  holding  toola 
which  were  necessary  to  be  carried  upon  the 
car.  This  car  was  the  usual  and  customary 
ear  used  on  Inspection  trips.  The  tools  car- 
ried upon  It  were  a  crowbar,  a  spike  maul, 
a  track  wrendi,  and  shovels.  On  the  day  of 
the  accident,  while  upon  an  Inspection  trip, 
the  appellant  and  the  foreman  of  the  section 
crew  were  riding  upon  the  motorcar.  The 
foreman  was  Uttlng  about  the  middle  of  the 
car  oo  the  box  covering  the  motor,  engaged 
in  operating  the  motor,  wtille  the  appellant 
was  sitting  on  the  opposite  side,  on  the  front 
end  of  the  car,  with  his  feet  hanging  down 
in  front.  While  the  car  was  traveling  at 
about  ten  miles  an  hour,  on  a  slightly  up 
grade,  the  track  wrench  which  was  upon  the 
car  fell  off  the  front  end  of  tbe  car,  derail- 
ing the  car,  and  injuring  tbe  appellant  The 
evidence  does  not  show  upon  which  side  of 
tbe  motorcar  the  track  wrench  was  placed. 
It  does  not  show  who  placed  the  wrench  upon 
the  ear. 

[1.21  It  is  argued  by  the  appellant  that  It 
was  the  duty  of  the  foreman  to  see  that  tools 
were  properly  placed  upon  the  car,  and  that 
It  was  the  foreman's  duty  to  see  that  the  tools 
did  not  fall  ofT  the  car.  We  dnd  no  evidence 
tn  the  record  to  show  wbose  duty  It  was, 
upon  this  occasion,  to  see  that  this  tool  did 
Dot  fall  off  the  car.  All  that  is  shown  Is  that 
the  tool  was  on  the  car,  that,  in  some  unac- 
countable way.  it  fell  off  in  front,  when  the 
ar  was  going  up  grade,  and  that  It  derailed 
tbe  car.  Appellant  contends  that  it  was  the 
doty  of  tbe  foreman  to  look  out  for  the  safe^ 
ty  of  the  appellant,  and  that,  when  it  was 
shown  that  the  wrench  fell  off  the  car  and 
derailed  the  car,  sufficient  negligence  was 
rttown  to  warrant  a  flndlng  In  favor  of  tbe 
in>ellant.  This  argument  Is  based  upon  the 
assomptlon  that  sufficient  facts  were  shown 
to  warrant  tbe  court  In  submitting  the  case 
to  a  Jury.  Conceding  this  to  be  so,  if  the 
case  had  been  tried  to  a  Jury,  It  does  not  fol- 
low that,  when  the  case  is  tried  to  the  court 
wltbout  a  Jury,  the  court  is  bound  to  find  as 
a  Jury  might  have  found,  because  It  is  a 
well-established  principle  of  law  that  courts 
are  not  bound  by  tbe  uncontradicted  testi- 
mony of  an  Interested  party.  Gosllne  v. 
DryfooB.  45  Wash.  396,  8S  Pae.  634.  The 
court  is  authorized  to  weigh  the  evidence, 
and  to  determine  the  facts  tbe  same  as  a 
Jury,  and  the  findings  of  tbe  trial  court  will 
not  be  disturbed  npon  a  review  de  novo,  un- 
kas  the  evidence  pr^nderates  against  snch 
Sodings. 

In  tbe  case  of  Andy  Jim  r.  Chicago^  Mll- 
160  P^7 


waukee  &  St.  Paul  Railway  Co.,  160  Paa  205, 

In  referring  to  this  question,  we  said: 

"We  are  to  be  reminded  that  this  Is  not  a 
qaestioB  of  nonsuit  at  the  close  of  plaintiff's 
evidence  upon  a  jury  trial;  hence  our  problem 
is  not  whether  the  evideoco  was  sufficient  to 
carry  the  case  to  the  jury,  had  it  been  tried 
before  a  jury,  but  whether  or  not  the  trial 
court  correctly  decldod  the  case  upon  the 
merits  as  a  question  of  fact;  for  the  court's  de- 
cision was,  in  effect,  a  decision  upon  the  merits 
of  appellant's  entire  case,  though  made  in  re- 
sponse to  a  motion  for  judgmont  against  appel- 
lant made  at  the  close  of  the  evidence  introduo 
ed  in  his  behalf." 

In  Lambuth  v.  Stetson  &  Post  MIU  Co..  14 
Wash.  187.  44  Pac.  148,  this  court  said: 

"When  tfa«  trial  is  before  a  jnry,  the  court 
cannot  weirii  the  testimony  upon  a  motion  for 
a  nonsuit,  for  the  reason  that  it  cannot  weigh 
it  at  any  time;  hut  when  the  trial  Is  without 
a  jury,  the  court  must  eventually  weigh  tbe  tes- 
timony for  tbe  purpose  of  determinmg  where 
the  preponderance  is.  and  there  is  no  reason  why 
It  should  not  so  weigh  it  at  the  earliest  possible 
time  when  tbe  rights  of  the  plaintiff  will  not 
be  cut  off  by  its  so  doing;  aod  when  tbe  plain- 
tiff has  Introduced  all  ot  his  proof  and  rested, 
oo  right  of  bis  will  bo  cat  off  if  the  court  then 
determines  what  has  been  proven.  It  cannot 
be  presumed  that  plaintiff's  case  will  be 
strengthened  by  the  evidence  put  in  by  the  de- 
fendant. If,  when  plaintiff  had  submitted  hb 
evidence,  the  defendant  had  rested  without  put- 
ting in  any  proof,  it  is  clear  that  the  court 
would  have  had  to  determine  the  guestious  of 
fact  made  by  the  pleadings  upon  a  preponderance 
of  the  testimony.  Hence,  under  the  rulo  con- 
tended for  by  the  appellant,  the  court  might  be 
put  in  the  anomalous  position  of  denying  the 
motion  for  a  nonsuit  and  immediately  thereaft- 
er, upon  the  refusal  of  the  defendant  to  put  in 
any  proof,  deciding  the  case  la  his  favor." 

After  carefully  reading  the  record  In  this 
case,  we  are  of  the  opinion  that  no  negli- 
gence was  shown  on  the  part  of  the  respond- 
ent The  car  was  the  usual  car  used  In  such 
work,  and  operated  as  usual.  Tbe  tools  were 
the  usual  tools  carried  on  such  trips.  They 
were  loaded  and  carried  as  usual,  and  no 
tools  had  ever  before  fallen  off  under  such 
conditions.  It  was  not  shown  that  It  was  the 
duty  of  the  section  foreman  to  guard  the 
track  wrench,  and  see  that  It  did  not  fall  off 
from  the  car.  The  section  foreman  was  en- 
gaged In  operating  the  little  gasoline  engine 
which  ran  the  car.  The  appellant's  position 
was  on  the  front  of  the  car,  where  he  was 
required  to  look  out  for  on-coming  trains, 
and  it  was,  no  doubt,  as  much  his  duty  to 
watch  the  wrench  as  It  was  the  duty  of  the 
foreman.  So  far  as  tbe  record  shows,  the 
fault,  If  any,  In  not  observing  the  wrench, 
when  it  was  about  to  fall,  was  that  of  the  ap- 
pellant, rather  than  of  the  section  foreman. 

[3,  <]  We  conclude,  therefore,  that  the 
trial  court  did  not  err  In  flndlng  that  there 
was  no  negligence  proven  against  the  re- 
spondent, and  that  the  appellant  assumed 
whatever  risk  there  was  In  riding  on  the  car. 

Tbe  Judgment  la  therefore  affirmed. 

mLLIS,  C.  J.,  and  PARKEB,  HOLOOUB. 
and  FULLERTON,  JJ.,  concni; 
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DELLEB  T.  LONG  et  ax.    (No.  13771.) 
(Supreme  CTourt  of  Wasbinfton.   May  18, 1917.) 

Apfial  and  Eibob  ^»671(8)  —  Bkcobd  — 

QvEsnoN  Pbesbntkd. 
Where  the  record  on  appeal  did  not  par> 
port  to  contain  all  of  the  evidence,  nor  to  be  an 
agreed  statcmoit  d  facts,  but  atated  that  it 
merely  contained  plalntUTi  evidrace,  the  only 
queation  presented  was  whethw  the  fiodinca 
Bupported  the  judgmtait. 

[Ed.  Note.— For  other  caaes,  see  Appod  apd 
Error,  Cent  Dig.  {  2869.]  * 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Ooun^;  Wm.  A.  Hundce, 
Judge. 

Action  b7  E.  Deller  against  A  jC.  Long 
and  wife.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Louis  A.  Dyar,  of  Spokane,  for  appellants. 
Han7  M.  Morey,  of  Spokane,  for  respondent 

WEBSTER,  J.  The  single  Issne  presented 
to  the  superior  court  in  this  case  was  wheth- 
er the  defradants  by  verbal  contracts  ex- 
pressly guaranteed  to  pay  plalntUTs  assign- 
ors a  fixed  and  stipulated  net  price  for  a 
number  of  boxes  of  apples  which  bad  been  de- 
livered to  the  defendants.  It  was  the  con- 
tention of  the  defendants  that  the  apples  had 
been  received  by  them  as  commission  brok- 
ers In  the  usual  course  of  business,  and 
that  no  guaranty  of  price  had  been  made. 
The  Issue  was  purely  one  of  fact  The  trial 
court  made  findings  to  the  eftect  that  the 
contracts  actually  entered  Into  between  the 
parties  were  as  alleged  by  the  plaintiff,  name- 
ly, that  the  defendants  guaranteed  a  fixed  net 
price  for  the  apples.   Defendants  appeaL 

The  certificate  to  the  statement  of  &ct8 
recited: 

"The  above  and  foregoine  statement  of  facta 
contalna  all  of  the  material  facta,  matters  and 
proceodtnga  heretofore  occurring  in  the  plain- 
nfTs  caae  only  in  said  cause,  and  not  already 
a  part  of  the  record  therein,  and  contains  aU 
of  the  plaintiETs  evidence  oral  and  written 
therein." 

The  record  does  not  purport  to  contain  all 
of  the  evidence  produced  upon  the  trial,  nor 
does  It  appear  from  the  certificate  that  such 
portion  of  the  record  as  is  brought  here  con- 
tains all  of  the  material  facts,  matters,  and 
proceediags  occurring  at  the  trial  and  not 
already  a  part  of  the  record,  nor  that  It  con- 
tains such  thereof  as  the  parties  have  agreed 
to  be  all  that  are  material.  Under  such  a 
certificate,  it  must  be  presumed  that  the 
statement  does  not  include  all  of  the  material 
facts.  Taylor  v,  Andres,  83  Wash.  684,  145 
Pac.  991;  State  ex  rel.  Miller  v.  Seattle,  45 
Wash.  691,  89  Pac.  152;  Klrfoy  v.  Collins.  6 
Wash.  297,  32  Pac.  1060. 

In  this  condition  of  the  record,  it  la  im- 
possible to  try  the  case  de  novo  on  the  facts. 
The  findings  clearly  support  the  Judgment, 
and  this  is  the  only  question  we  are  at  lib- 
er^ to  review.   Pack  r.  Prabody,  58  Wash. 


76,  107  Pac.  839;  Lohman  t.  Olaussea,  65 
Wash.  408,  104  Pac  624. 

We  condude  that  the  Judgment  must  be 
affirmed. 

BLUS.  O.  J.,  and  MORRIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


(0S  wash.  3M) 

LAUEB  V.  PREUDENTHAIi.  <No.  13796.) 
(Supreme  Court  of  Waabington.  May  18, 1917.) 

1.  COUBTS  ®=9475(5)  —  COHITT— PBRDXHO  AC- 
TION IN  Anothbb  Statk. 

In  an  action  alleging  a  decree  and  stipula- 
tion for  the  appointment  of  a  receiver  and  set- 
tlement of  property  rights  in  a  divorce  action  in 
Montana  and  praying  for  a  judgment  for  one- 
half  the  value  of  property  alleged  to  have  becoi 
concealed  by  the  defendant,  it  net  being  alleged 
that  any  of  the  property  so  secreted  was  or 
ever  had  been  in  the  atate  of  Waabington,  and 
no  effort  having  been  made  to  reach  any  specific 
property  belonging  to  defendant  in  the  state  of 
Washington,  and  it  appearing  that  the  divorce 
action  was  still  pending  in  Montana,  and  that  by 
express  provision  in  the  decree  plaintiff  is  i^v* 
en  permission  to  apply  to  that  court  to  secure 
her  rights  in  any  property  which  defendant  may 
have  fraudulently  concealed  when  the  property 
settlement  was  made,  and  that  the  identical  mat- 
ter attempted  to  be  litigated  in  tills  state  had 
already  been  considered  by  the  court  In  Mon- 
tana, and  that  no  property  belonging  to  respond- 
ent had  been  discovered  since  the  entry  of  the 
Montana  decree  which  had  not  been  accounted 
for  in  the  property  aettlement,  the  court  onder 
the  doctrine  of  cranlty  properly  refused  to  en- 
tertain the  action. 

[Ed,  Note.— For  other  oises,  see  Oonrta,  Oent. 
Dig.  18  1236,  1237,  1250-1257,  1259.1 

2.  WOEDS    AND    PhRASE»— "ComXT." 

Although  comity  is  not  a  rule  of  law,  but 
of  practice,  convenience  and  expediency,  it  is 
more  than  mere  courtesy,  which  implies  only 
deference  to  the  opinion  of  others,  as  it  haa  a 
substantial  value  in  aecuring  uniformity  of  deci- 
sion and  in  discouraging  repeated  litigation  of 
the  same  question. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Comity.l 

Department  1.  Appeal  from  Superior 
Ourt,  Spc&ane  County;  Walter  M.  French, 
Judge. 

Action  by  Lily  F.  Lauer  against  I.  Zi. 
Freudenthal.  Judgment  for  defmdant,  and 
plaintiff  appeals.  Affirmed. 

NoffislngeT  &  WalchU,  of  Eallspell,  Mont, 
and  Samuel  B.  Stem,  of  Spokane,  for  appel- 
lant. J.  E.  Erickson,  of  Kaltspell,  Mont., 
and  Harry  Ij.  Cohn,  of  Spokane,  for  respcmd- 

ent 

WEBSTER,  J.  In  June,  1915.  resp(Miduit 
and  appellant  were  husband  and  wife  and 
resided  In  the  dty  of  Wbltefish,  Mont  On 
Juue.  13,  1915,  in  the  district  court  for  the 
eleventh  district  of  Montana  holding  terms 
in  l*'Iatbead  county,  appellant  commenced  an 
action  against  respondent  for  a  divorce  and 
a  division  of  pri^rty.  On  June  28,  1916, 
respondent  filed  his  answer  In  the  action  and 
entered  Into  a  sUpulatton  with  lyipdlant 
providing  for  the  appointment  of  a  receiver 
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to  take  charge  of  all  the  property  and  effects 
of  the  parties.  The  receiver  was  daly  ap- 
pointed. The  case  was  immediately  heard, 
and  a' divorce  was  granted  appellant  as  she 
prayed. 

The  decree,  among  other  things,  contained 
the  following  provisions: 

"That  said  plaintiff  may  apply  to  this  court 
at  any  time  hereafter  for  euco  order  or  relief 
AB  to  the  court  may  aeem  Droper,  for  the  pur- 
pose of  discovering  property  improperly  or  fraud- 
ulently transferred  or  concealed,  and  for  the 
purpose  of  reaching  any  property  which  mUht 
properly  belong  in  whole  or  in  part  to  the  plain- 
tiff/' 

It  was  forUiw  ^vlded  In  the  decree  that 
the  recelver^p  should  be  contlnaed  in  ft>rce 
for  the  purpose  of  collecting  and  dlstribnting 
fb»  property  of  the  parties  in  araordance  with 
their  stlpolstloQ.  Later,  aiipellant  applied 
to  the  court  for  permission  to  examine  re- 
spondent tondilng  his  proper^  holdings,  it 
bebtg  datmed  that  he  bad  not  made  a  full, 
fair,  and  complete  dlsdosnre  to  appellant  of 
all  of  bis  property.  The  application  was 
granted,  and  resptmdent  appeared  and  was 
examined  at  lei^Ui  concerning  the  property 
owned  by  Mm.  On  the  fbllowlng  day  a  stip- 
ulation was  entned  into  by  the  terms  of 
wbldi  respondent  agreed  to  pay  appellant 
f3,600,  and  to  pay  her  counsel  the  sum  of 
9750  for  bis  services  in  the  cas&  No  farther 
steps  vren  taken  In  ttie  canse»  and  the  record 
Is  silent  as  to  whether  the  receivership  had 
been  dosed. 

(t]  In  September,  1915,  respondent,  while 
sojonming  In  the  dty  of  Spokane,  was  serv- 
ed with  the  summons  and  complaint  In  this 
action.  Appellant,  after  setting  forth  in  the 
complaint  the  divorce  action  in  Montana,  the 
stipulations  entered  into  between  the  parties, 
and  the  decree  entered  in  the  cause,  alleged 
in  substance  that  respwdent,  prior  to  and 
at  the  time  of  the  settlement  of  the  property 
rights  of  the  parties,  had  fraudulently  se- 
creted and  withheld  from  appellant  property 
of  the  value  of  at  least  ^,000,  that  appel- 
lant was  entitled  to  one-half  of  this  amount, 
and  prayed  judgment  for  the  sum  of  $10,000. 
It  was  not  alleged  that  any  of  the  prop- 
erty claimed  to  have  been  secreted  by  re- 
spondent was  or  ever  had  been  In  this  state, 
and  no  effort  was  made  to  reach  or  subject 
any  ^>eciflc  property  belonging  to  respondent 
alleged  to  be  in  the  state  of  Washington.  At 
the  trial  In  the_  superior  court,  it  affirmative- 
ly appeared  from  the  evidence  offered  by 
appellant  that  all  of  the  matters  and  things 
sought  to  be  litigated  In  this  Jurisdiction 
had  been  fully  Inquired  Into  and  carefully 
investigated  by  the  district  court  of  Montana, 
and  the  evidence  sought  to  be  introduced  in 
appellant's  behalf  was  the  Identical  evidence 
which  had  theretofore  been  submitted  to  the 
district  court  of  Montana.  No  evidence  was 
(rffered  tending  to  prove  that  any  property 
tielooging  to  respondeat  had  been  discovered 
ttince  the  entry  of  the  decree  in  the  divorce 


action,  which  had  not  been  dladosed  to  the 
receiver  and  to  the  court.  At  the  conclusion 
of  appellant's  case,  the  court,  on  motion, 
directed  a  verdict  In  favor  of  respondent 
Appellant  brings  the  case  here. 

It  appearing  that  the  divorce  action  was 
still  pending  in  the  district  court  of  Montana, 
and  that  by  express  provision  In  the  decree 
appellant  Is  given  permission  to  apply  to  that 
court  for  the  purpose  of  securing  her  rights 
In  and  to  any  property  which  respondent  may 
have  fraudulently  concealed  from  her  at  the 
time  the  property  settlement  was  made,  and 
that  the  identical  matter  attempted  to  be 
litigated  in  this  state  had  already  been  suh- 
mitted  to  and  considered  by  the  district  court 
of  Montana,  and  that  no  property  of  any 
character  belonging  to  respondent  had  been 
discovered  since  the  entry  of  the  decree 
which  had  not  been  accounted  for  in  the 
property  settlement,  we  are  of  the  opinion 
that  the  disposition  made  of  the  case  in  the 
lower  court  was  correct.  In  the  circum- 
stances disclosed  by  this  record,  it  would 
seem  that  the  doctrine  of  comity  between 
states  calls  for  the  refusal  on  the  part  of 
tbe  courts  of  this  state  to  entertain  the  ac- 
tion. To  do  otherwise  would  be  for  the  courts 
of  this  state  to  review  a  portion  of  the  pro- 
ceedings had  in  the  district  court  of  a  sister  ' 
state  in  a  cause  still  pending  in  that  court. 

[2]  "Comity  Is  not  a  rule  of  law,  but  one 
of  practice,  convenience,  and  expediency.  It 
Is  something  more  than  mere  courtesy,  which 
implies  only  deference  to  the  opinion  of  oth- 
ers, since  it  has  a  substantial  value  In  se- 
curing uniformity  of  decision,  and  discour- 
aging repeated  litigation  of  the  same  ques- 
tion." Mast,  Foos  &  Go.  t.  Stover  Mfg.  Co., 
177  U.  S.  4ji6,  20  Sup.  Ct  TOS,  44  L.  £d.  8S«. 

ELLIS,  C.  J.,  and  MORBIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


(H  Wub.  397) 

ALLES  V.  WALLA  WALLA  TALUBX  BT. 
CO.   (No.  13T9ftO 

(Supreme  Court  of  WashingtMi.  May  18, 1917.) 

JUDQUEUT  ^S>23fl^SBVERiX  Derkoants. 

.  Where,  in  consolidated  actions  against  a 
railway  company  for  personal  injuries  due  to  the 
horse  driven  by  one  plaintiff  becoming  frigbten- 
ed  and  running  away  and  colliding  with  de- 
fendant's street  car,  it  appeared  that  tbe  other 
plaintiff  was  merely  riding  in  the  buggy  at  the 
time  of  tbe  accident  and  was  not  in  a  position 
to  exercise  authority  or  control  over  the  driv- 
er, and  did  not  appear  that  he  failed  to  exer- 
cise such  care  to  protect  himself  as  tbe  attend- 
ing circumstances  demanded,  a  verdict  against 
the  driver  because  of  contributory  negligence 
did  not  prednde  the  otiux  plaintiff  from  recov- 
ering. 

[Ed.  Note.^For  other  eases,  see  Judgment, 
Cent.  Dig.  I  417.] 


L  Appeal  from  Superior 
Walla  County;    Edward  a 


Department 
Court,  Walla 
Mills,  Judge. 

Consolidated  actions  by  Bert  Allen  and  an- 
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other  asainst  the  Walla  Walla  Taller  Rail- 
way Company,  a  corporatfon.  From  Judg- 
ment for  the  plalntm  named,  defendant  ap- 
peals. Affirmed. 

Sbarpatein,  Pedigo.  Smith  ft  Sharpatein,  of 
Walla  Walla,  and  J^'bn  A.  Laiog,  of  Fortiandt 
Or.,  for  appelant,  ilomer  I.  Watts,  of  Athena, 
Or.,  and  W.  H.  Fouta,  of  Aaotin,  for  respond- 
ent. 

WEBSTER.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries.  Re- 
BDondent  at  the  time  of  the  accident  was 
Tldlug  In  a  buggy  with  his  st^ison  Mibe 
Pierce.  The  horse  which  was  being  drtven 
by  Pierce  became  frightened,  ran  away,  and 
collided  with  one  of  appellant's  street  cars. 
Respondent  and  Pierce  were  both  Injured, 
and  each  brought  an  action  for  damages 
against  ai^Ilaut  By  etlpulation  of  the 
parties  the  actions  were  consolidated  for  the 
purpose  of  trial.  The  jury  returned  a  ver- 
dict In  favor  of  respondent  for  the  sum  of 
91,000,  but  in  the  case  in  which  Pierce  was 
plalntifT  found  in  favor  of  the  railway  com- 
pany. Appellant's  motion  for  judgment  not- 
withstanding the  verdict  being  denied  and 
Judgment  having  been  entered  upon  the  ver- 
dict, it  brings  the  case  here. 

No  errors  are  assigned  based  vpon  the  ad- 
mission or  rejection  of  evidence,  Instructions 
given  or  refused  by  the  court,  or  the  Insuffl- 
dency  of  the  evidence  to  support  the  verdict 
Counsel  for  appellant,  on  page  3  of  their 
tuning  brief,  make  this  statement: 

"Intending  to  present  to  this  court  the  ques- 
tion only  as  to  whether  or  not,  when  a  verdict 
has  been  rendered  and  judement  based  tbereon 
entered  in  the  consolidated  cases  upon  the  same 
testimopy  at  the  same  trial  and  by  the  some 
jury  in  favor  of  the  appollant  company,  the  ap- 
pellant company  was  not  also  entitled  to  a  judg- 
ment in  ita  favor  notwithstanding  the  verdict, 
against  the  defendant  and  appellant  here,  we 
do  not  deem  it  necessary  to  burden  this  brief 
with  as  much  of  the  record  of  the  'case  as  we 
would  otherwise  do." 

The  concluding  paragraph  of  the  brief  is 
as  follows: 

"We  therefore  respectfully  submit  that,  the 
verdict  and  judgment  having  been  rendered  in 
these  consolidated  actions  in  favor  of  the  de- 
fendant street  railway  company  and  against  the 
plaintiff  Pierce,  the  motiou  made  by  the  defend- 
ant company  for  judgment  in  its  favor  as  against 
the  plaintiff  AIlco  nutwitiistanding  the  verdict 
in  favor  of  the  plaintiff  Allen  should  have  been 
granted,  and  that  the  judgment  appealed  from 
should  be  reversed,  with  instructions  to  the  low- 
er court  to  enter  judgment  in  favor  of  the  ap- 
pellant and  against  tlie  respondent." 

Again,  In  the  reply  brief  counsel  for  ap- 
pellant say: 

"On  page  3  of  our  opening  brief,  we  stated 
that  we  intended  to  present  to  this  court  onl; 
one  question,  and  stated  the  question.  •  •  • 
We  claimed  in  that  brief,  and  now  assign  as  er- 
ror, that  the  lower  court  erred  in  not  granting 
our  motion  for  judgment  notwithstanding  the 
verdict,  in  our  favor  and  against  respondent,  t>e- 
cauae  of  the  fact  that  the  same  jury,  impaneled 
and  sworn  to  try  both  cases  consolidated  for  that 
purpose,  bad,  on  the  same  trial  and  same  evi- 
dence, decided  against  plaintifl  Pierce.** 


Later  in  the  reply  brief  It  la  said: 

"Respondent  contends  that  the  prindple  of  the 
Dorcmus  Case  does  not  control,  and  we  contend 
that  it  does,  and  this  is  the  whole  question  in- 
volved in  this  appeal." 

Thus,  It  will  be  seen  that  aiH>eIlant'8  sole 
contention  Is  that,  Inasmuch  as  the  Jury  try- 
ing the  consolidated  cases  returned  a  vwdlct 
against  Pierce,  the  driver  of  the  horse,  re- 
spondHit,  who  was  riding  wlHi  him  in  the 
buggy  at  the  time  of  the  accident,  la  thereby 
precluded  from  recovering  In  this  case ;  and 
that  the  court  should  ao  hold  as  a  matter  ot 
law.  nils  posltltm  is  palpaUy  unsound  and 
untenable^  Doremua  r.  Boot,  23  Wadi.  710, 
63  Pac  572,  64  L.  R.  A.  919,  referred  to  In 
epp^lant's  briefs,  was  a  case  wber»  the 
plaintiff  brought  an  a^on  aglnst  the  Oregon 
Railroad  &  NavigatloD  Company  and  Samoel 
Root,  to  recover  damages  f&r  personal  Injurleii 
alleged  to  have  bem  caused  solely  by  tlia 
negligence  of  Root  while  acting  aa  condac 
tor  on  one  of  the  def^dant  railroad  oompa- 
ny's  freight  trains.  It  was  alleged  in  the 
comphdnt  that  Root  by  virtue  of  his  eio- 
ployment  had  Aai^  and  control  ot  the  train 
<m  wtaldi  he  was  acting  as  conductor,  and 
that  he  negligently,  carelessly,  and  recaclessly 
permitted  the  train  to  run  past  a  siding,  well 
knowing  that  by  so  doing  the  train  was  likely 
to  collide  with  the  train  <ni  whidi  the  plain- 
tiff was  employed  aa  fireman,  and  that 
reaswi  of  this  n^llgence  on  the  part  of  Root 
the  injuries  complained  at  by  plaintiff  were 
sulTered.  The  sole  negligence  relied  npon 
by  plaintiff  was  that  of  the  defendant  Root, 
and  the  railroad  company  was  sought  to  be 
held  liable  on  the  doctrine  of  respondeat  sa- 
perior.  The  Jury  returned  a  verdict  against 
the  railroad  qompany  only,  and  the  trial 
court  ruled  that  the  verdict  in  that  form 
should  be  ccmsldered  aa  a  verdict  In  faror  at 
the  defendant  Root-  Judgment  was  entered 
In  favor  of  Root  against  the  plaintiff  for  the 
amount  of  the  former's  costs,  and  a  Judgment 
was  entered  against  the  railroad  company  In 
favor  of  the  plaintiff  for  the  amount  of  the 
verdict  returned  against  it.  The  railroad 
company  appealed.  This  court  held  tSisX  the 
defendants  were  in  no  sense  joint  tort-feas- 
ors, and  that  their  liability  to  the  plaintiff 
rested  upon  entirely  different  grounds,  Uie 
employ^  being  sought  to  be  held  because  he 
committed  the  act  which  caused  the  injury, 
while  the  liability  attempted,  to  be  imposed 
upon  the  employer,  the  railroad  company, 
rested  upon  the  doctrine  of  respondeat  supe- 
rior; tba^  the  gravamen  of  the  action  being 
the  allied  negligence  of  the  employ^  Root, 
no  recovery  could  be  had  agalnA  the  rail- 
road company  unless  it  was  established  and 
found  by  the  jury  that  Root  was  guilty  <Mt 
negligence;  that,  the  Jury  by  its  verdict  haT- 
Ing  exonerated  Root  of  the  negligence  charge 
ed  in  the  complaint,  the  company  was  by  that 
very  fact  also  absolved  from  liability.  In 
other  words,  the  holding  was  to  the  effect 
that  tbe  liability  o£  the  nllxoad  company  da^ 
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pended  upon  the  negligence  at  Root,  and,  II 
tae  vas  found  to  be  free  from  fault,  the  com- 
pany of  necessity  was  also  blameless.  See 
Stevick  T.  Northern  Pac.  Ry.  Co.,  39  Wash. 
601,  81  Pac.  990. 

In  the  case  now  under  conrfderatlon,  the 
question  of  whether  the  contributory  negli- 
gence of  Plorce  is  to  be  attributed  and  imput- 
ed to  Allen  depMids  entirely  upon  the  rela- 
tionship In  whtcb  they  stood  to  ea<^  other 
at  the  time  ot  the  accident  The  rule  adopt- 
ed by  this  court  and  the  cme  sustained  by  the 
weight  of  authority  Is  to  the  effect  that, 
where  one  is  Tiding  in  a  veblde  with  another 
as  his  guest  or  onniHinion  and  Is  Injured  by 
the  negligmce  oC  a  third  person,  the  con- 
tributoi7  uefTllgence  of  the  driver  la  not  im- 
putable to  the  injured  person,  unless  the  lat- 
ter at  the  time  of  the  Injury  was  in  a  posi- 
tion to  exercise  authority  or  control  over 
tbe'drlrer,  or  failed  to  exercise  rnich  care  to 
protect  himself  as  under  the  attending  dr- 
cumstances  was  tncambent  upon  him.  In 
the  latter  instance,  it  is  hardly  proper  to  say 
that  the  doctrine  of  imputed  negligence  Is 
iUTOlred.  Wh«e  one  fails  to  exercise  rea- 
BODable  care  and  prudence  for  his  own  pr»- 
tectloD  and  saf^  and  this  fBilnre  contributes 
In  an  appreciable  degree  to  causing  the  In- 
jury of  which  he  complains,  he  is,  strictly 
speaking,  answerable  tor  his  own  negligence. 
So  that  the  doctrine  oC  imputed  n^Ugenoe 
Is  based  upon  the  single  question  of  whethw 
the  occopant  of  the  rehlde  was  in  a  position 
to  exercise  authority  or  control  over  the 
driver  In  respect  to  the  mattor  In  wbidi  the 
driver  was  negligent  The  bade  thonjiit 
upon  whirfi  the  doctrine  or  principle  of  Im- 
puted negllgenoe  rests  is  that  the  relationship 
of  master  and  servant  or  prfndpel  and  agent 
must  exist  between  the  driver  and  the  occu- 
pant at  the  time  of  the  Injnry.  In  the  ab- 
sence of  such  a  relationship,  the  negligence 
of  the  one  will  not  be  attributed  to  the  other. 
Beach  v.  Seattle,  85  Wash.  .379.  148  Pac.  39; 
McOanna  r.  Silke,  75  Wash.  383.  134  Pac. 
1063  :  Field  v.  Sp<Aane,  Portland,  etc,  R.  Co., 
64  Wash.  445,  117  Pac  228;  Oathey  v.  Se- 
attle Elec.  Co.,  58  Wash.  176,  108  Pac.  443: 
WilsOT  V.  Puget  Sound  Elec.  Co.,  52  Wash. 
622,  101  Pac.  50,  132  Am.  St  Itep.  1044; 
Shearer  v.  Buckley,  31  Waah.  370,  72  Pac.  76; 
Brabon  v.  SeatOe,  29  Wash.  6,  69  Pac.  365. 

The  trial  court,  by  instructions  of  which 
no  complaint  Is  made,  submitted  to  the  Jury 
the  qnestion  of  the  relaUcmshlp  existing  be- 
tween Pierce  and  Allen  at  the  time  of  the  ac- 
cident and  whether  the  negligraice  of  the 
former  was  under  the  evidence  In  the  case  to 
be  attributed  to  the  latter.  The  verdict  of 
the  Jury  In  favor  of  the  respondent  must 
ther^ore  be  considered  as  a  flndlng  by  the 
Jury  that  he  did  not  possess  any  authority 
or  contrtri  over  Pierce  with  reference  to  the 
matter  wherein  the  Jury  evldenUy  found  that 
he  was  guilty  of  contributory  negllgeoce. 


Consequently,  the  two  rerdids  rendered  in 
the  action  are  in  no  sense  Inconsistent,  nor 
does  the  fact  of  Pierce's  cmitrtbntory  negU- 
Rence  necessarily  iwedude  a  recovery  on  the 
part  of  the  respondent.  If  Pierce  was  guilty 
ot  negligence  contributing  to  his  injury, 
clearly  he  was  not  entitled  to  recover.  But 
unless  this  negligence  on  his  part  was.  under 
the  circumstances  of  the  case,  Imputable  to 
Allen,  and  the  Jury  found  that  appellant  was 
guilty  of  negligrace  as  charged  in  the  com- 
plaint Allen  was  equally  clearly  entitled  to 
a  recovery.  The  naked  &ct,  therefore,  that 
the  Jury  returned  a  verdict  against  Pierce, 
evidently  upon  the  ground  of  ctxitributory 
negligence  on  his  part,  does  not  carry  with  It 
the  conclusion  as  a  matter  of  law  that  the 
respondent  was  not  entitled  to  recover  In 
hla  case.  For  these  reasons  the  -prindple 
announced  in  the  Doremns  Cascf  Is  not  aiq^ll- 
cable  to  this  case. 

This  seems  to  dispose  of  the  only  qnestion 
presented  for  our  consIderaticHi. 

The  Judgment  Is  affirmed. 

BLLIS,  O.  J.,  and  MOBBISt  IfXiN,  and 
CHADWICK,  JJ.,  cmcur. 


(M  Wash,  mi 

COLYm  et  al.  v.  CLARK.   (No.  120S&) 

(Supreme  Court  of  Washington.    May  14, 
1917.) 

1.  Appeal  aho  Erbob  «»6S3(])— Rboobd— 

MEMORANnUU  OriNTOR. 
Id  an  action  at  law,  a  raemorandtim  opmion 
of  the  trial  judge  is  not  properly  a  part  oi  the 
transcript,  and  cannot  be  conudered  as  findings 
of  fflct  or  conclusiooa  of  law. 

[Ed.  NotSL— For  other  cases,  see  An>eal  and 
Error.  Oent.  Dig.  {  2839.] 

2.  Trial  «=»404fiS>— Pindinqs  or  Fact  and 
Conclusions  or  Law. 

Under  Rem.  Code  1915,  §  307,  requiring  the 
court  to  make  findings  and  conclusions  in  ail  ac- 
tions at  law,  such  findings  have  the  same  legal 
effect  as  the  verdict  of  a  jury,  and  are  ti-eated 
as  aucb. 

[Ed.  Note.— Fw  other  cases,  sea  Trial.  Gent 
Dig.  {  961.] 

3.  Trial  *=»393(1)— Fiifnisros  of  Fact. 

Tlie  intent  of  Rem.  Code  1915,  S  367.  re<^ulr- 
ing  findings  of  fact,  etc.,  ts  that  such  findmgs 
shall  be  formal,  so  that  exceptions  can  be  made, 
and  the  attention  of  the  trial  judge  called  spe- 
cifically to  a  wrong  finding  or  an  unsupported 
conclusion,  this  giving  Iiim  the  opportunity  to 
correct  any  patent  errors;  etceptioua  in  such 
cases  being  the  counterpart  of  a  motion  for 
new  trial,  where  cases  are  tried  to  a  Jury. 

[Ed.  Note.— For  other  eases,  see  Trial,  Oent 
Dig.  I  920.] 

4.  Trial   «=»888(2)  —  Findinos  —  Sunw  iir 
EqoiTT. 

In  suits  for  equitable  relief,  findiogs  <h  fact 
and  conclusions  oi  law  are  not  essential,  how- 
ever helpful  they  may  bo  to  the  appellate 
court,  for  the  case  is  tried  de  novo,  withoot 
reference  to  the  oplnltm  or  omclasioia  ol  the 
trial  judge. 

[Ed.  Note.— For  other  cassi^  see  Ttitl,  Out 
Dig.  I  909.] 
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6.  Costs  «s3234,  236— On  Affbai^ 

Costs  on  appml  follow  a  rerenal  w  aubstan- 
tial  modificatioa. 

[Ed.  Note.— Fmr  other  easea,  see  Costs.  CenL 
Dig.  fi  892-005.  907.1 

On  recall  of  remittitur.  Prior  deddon  af- 
firmed. 

For  prior  decision,  see  83  Wasb.  376,  146 

Pac.  419. 

PER  CURIAM.  The  remittitur  in  this  case 
was  recalled  upon  petition  of  the  respondent, 
in  which  it  was  suggested  that  the  court  had 
overlooked  certain  motloas  which  were  made 
a  part  of  the  petition,  aod  which  should  not 
have  been  decided  without  some  affirmative 
expression  of  the  court.  The  motions  were: 
<1)  For  leave  to  file  a  supplemental  tran- 
script, showing  the  complete  record  In  the 
court  below ;  (2)  that  the  Judgment  of  this 
court  be  suspended,  pending  the  making  of 
findings  of  fact  and  coucIusIods  of  law  by 
the  trial  Judge;  (3)  for  a  rehearing  on  the 
merits;  and  (4)  for  a  retaxatlon  of  costs. 

The  thing  sought  to  be  done  Is  to  supply 
a  memorandum  opinion  rendered  by  the  trial 
Judge,  and  to  have  the  same  considered  as 
a  finding  of  fact  and  a  conclusion  of  law. 
The  memorandum  opinion  wns  filed  with  the 
petition.  The  attention  of  the  court  Is  di- 
rected to  the  case  of  Mallory  v.  Olympia,  75 
Wash.  245, 134  Pac.  914,  where  It  is  said: 

"The  court  not  making  findings,  but  sustaiDing 
the  contention  of  the  city  in  a  memorandum  de- 
cision in  whic^  it  was  said:  *  *  *  ^niis  deci- 
sioD,  while  not  made  as  a  finding,  is  in  the  na- 
ture of  a  finding  of  fact  and  condusion  of  law 
upon  the  issues  submitted  to  the  lower  court, 
and  will  l>e  here  treated  as  sudi." 

Since  the  case  of  King  County  v.  Hilt. 
1  Wash.  63,  23  Pac.  926,  the  rule  has  been 
that  a  memorandum  opinion  of  a  trial  Judge 
was  not  properly  a  part  of  the  transcript, 
and  would  uia.  be  considered  as  findings  or 
conclusions.  The  necessity  for  findings  of 
fftct  and  conclusions  of  law  Is  found  in  the 
statutes  of  the  state  (Rem.  Code,  i  367), 
which  provides  that  In  all  actions  at  law  the 
court  shall  make  findings  and  conclusions. 
Such  findings  have  the  same  legal  effect  as 
the  verdict  of  a  Jury,  and  are  treated  as 
audi.  It  is  the  Intent  of  the  statute,  also, 
that  8U<^  findings  shall  be  formal,  Bo  that 
exceptions  can  be  made,  and  the  attention 
of  the  trial  Judge  called  specifically  to  a 
wrong  finding  or  an  unsupported  conclusion, 
this  giving  btm  the  opportunity  to  correct 
any  patent  error;  exceptions  In  such  cases 
being  counterpart  of  a  motion  for  a  new 
trial,  where  cases  are  tried  to  a  Jury.  In  this 
case,  appellant  requested  findings,  so  that 
proper  exceptions  could  be  entered.  To  now 
hold  that  the  memorandum  opinion  of  the 
trial  Judge  Is  a  finding  of  fact  and  conclu- 
sion of  law  would  leave  us  in  the  situation  of 
denying  the  right  of  appellant  to  try  out 
the  merit  of  bis  case  on  appeal,  for  no  ex- 
ceptions were  filed  by  him,  and  oar  only 


duty,  under  a  long  line  of  cases,  would  be  to 
affirm  the  Judgment  on  the  finding.  In  Gould 
V.  McCormIck,  75  Wash.  61,  134  Pac.  676,  47 
L.  R.  A.  (N.  S.)  765,  Ann.  Cas.  1915A,  710. 
and  In  Gust  v.  Gust,  70  Wash.  695,  127  Pac 
292,  the  court  held  that  such  a  memorandnm 
could  not  be  considered  as  findings  of  fact 
and  conclusions  of  law. 

[4]  The  remark  of  tbe  court  in  the  Mal- 
lory Case,  supra,  was  Inadvertent,  as  well  as 
unnecessary,  for  the  suit  was  for  equitable 
relief.  In  such  cases  findings  of  fact  and 
conclusions  of  law  are  not  essential,  bow- 
ever  helpful  they  may  be  to  the  appellate 
court,  for  the  case  Is  tried  de  novo,  without 
reference  to  the  opinion  or  concludons  of  the 
trial  Judge.  Slyfleld  v.  WUlard.  43  Wash. 
179,  86  Pac.  392;  White  Crest  Canning  Co.  v. 
Sims,  30  Wash.  374,  70  Pac  1003;  Knowle* 
V.  Rogers,  27  Wash.  211.  67  Pac  572;  Winter- 
mute  V.  earner,  8  Wash.  585,  36  Pac  400; 
Enos  V.  Wilcox.  3  Wash.  44,  28  Pac  364;  Ki\- 
roy  V.  Mitchell,  2  Wash.  407,  26  Pac  866. 

[5]  It  follows  that  our  opinion  as  rendered 
in  Colvin  V.  Clark,  83  Wash.  376, 145  Pac  419, 
must  stand.  This  disposition  of  tbe  case 
makes  it  unnecessary  to  pass  upc»i  the  ques- 
tion of  costs,  for,  under  the  settled  practice, 
costs  follow  a  reversal  or  a  substantial  modi- 
fication. 


(96  Wasb.  3SS) 

3RAN0ER  TELEPHONE  &  TELEGRAPH 
CO.  T.  SLOANE  BROS..  Inc. 
<No.  1871&.) 
(Supreme  Court  of  Washington.  May  18.  1917.) 

1.  Eminent  Douain  «=:»2(6)  —  Dauaos  to 
Pbopkbtt. 

The  right  of  a  telephone  and  td^raph  com- 
pany under  Its  franchise  to  maintain  poles  in 
a  highway  is  qualified  by  the  paramount  righl 
of  tbe  county  authorities  to  keep  the  highway  in 
reasonable  condition  for  ordinary  use  by  the  pub- 
lic, and  the  damage  which  necessarily  follows 
to  such  licensee  from  an  improvement  of  the 
highway  without  negUgenoe  by  the  coanty  ao- 
thorities  would  not  be  a  taking  or  damaging  of 

rroperty  within  the  meaning  of  Const,  art.  1, 
16,  which  provides  that  no  private  property 
shall  be  taken  or  damaged  for  public  or  pitvate 
use  without  just  compensation  having  been 
made. 

2.  CouRTiEB  ^93— Dauaqe  to  Pbopebtt. 

It  follows  that  if  the  county  is  not  liable,  the 
contractor,  who  was  the  agent  of  the  county  in 
doing  the  work  and  had  agreed  to  do  the  work 
in  accordance  with  the  plans  and  specificaUooa 
of  its  contract  with  the  county,  and  under  the 
direction  and  superintendence  of  the  county  en- 
gineer, would  not  be  liable,  In  the  absence  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  121.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tollman.  Judce. 

Action  by  the  Granger  Tel^hone  &  Tele- 
graph  Company  against  Sloane  Bros.,  Incor- 
porated. Judgment  for  defradant,  and  plain- 
tiff appeals.  Affirmed. 

B.  L.  Hubbell,  of  Kelso,  for  appellant. 
Turner,  Hartge  &  Tomer,  of  Seattle  for 
respondent 
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MOUNT,  J.  The  facta  In  this  case  are  not 
tn  dilate.  Tber  may  be  briefly  stated  as 
follows:  The  appellant  had  a  general  fran- 
chise from  Wahkiakom  county  to  erect  and 
maintain  telephcme  end  telegraph  lines  on 
the  county  roads  of  that  county.  Appellant 
wected  certain  telephone  lines  over  one  of 
the  county  roads  by  setting  poles  In  the 
hl^way  and  placing  thereon  Its  telephone 
and  telpgrapb  lines.  After  this  had  been 
done,  the  county  decided  to  Improve  the  high- 
way, and  did  so,  by  letting  a  contract  to  the 
respondent  to  do  the  work.  The  respondent 
nnder  the  direction  of  tiie  connty  engineer, 
as  provided  for  in  the  contract  and  with- 
out any  negligence,  proceeded  to  Improve 
the  road. in  accordance  with  the  county  plan. 
In  doing  this  work  some  of  the  appellant's 
telephone  poles  were  caused  to  fall  1^  neces- 
sary excavations.  The  appellant  In  order 
to  replace  the  poles,  expended  the  snm  of 
tnua.  The  appellant  then  brought  this 
.action  to  recover  damages  in  that  sum  from 
the  contractor.  Upon  these  facts  the  trial 
coort  denied  a  recovery,  and  the  plaintiff  has 
appealed. 

[1]  Tbe  appellant  argues  that  its  property 
was  placed  upon  the  highway  where  it  had  a 
right  to  be;  that,  under  die  provlsltms  of 
section  16  of  article  1  of  the  Ck>nstltntlon, 
whldi  provides  that  no  private  property  shall 
be  taken  or  damaged  for  public  or  private  use 
without  Just  compensation  having  been  made, 
it  is  entitled  to  recover  In  this  action.  Tlie 
argument  proceeds  upon  the  theory  that,  be- 
ing rightfully  in  the  highway  with  its  tele- 
phone poles,  the  county  had  no  right  to  dam- 
age these  poles  without  Just  compensation  be- 
ing made  therefor.  It  is  true  that  the  appel- 
lant had  a  right  tn  the  highway,  by  reason  of 
tbe  franchise,  but  that  right  Is  necessarily  a 
qualified  right  It  cannot  be  reasonably  ar- 
gued that  the  county  authorities  may  grant 
the  right  to  a  public  service  corporation  to  oc- 
cupy a  highway  to  the  exclusion  of  the  pub- 
Uc,  or  tbe  exclusion  of  the  right  of  the  coun- 
ty authorities  to  Improve  the  highway  so 
that  It  may  be  used  by  the  public.  A  fran- 
chise granted  upon  a  highway  such  as  this 
wornld  necessarily  be  qualified  by  these  rights. 
Where  the  right  is  such  qualified  right  It 
follows  tttat  the  county  authorities,  in  the 
dl8<itarge  of  their  duties  to  control  the  high- 
way, may  keep  It  In  reasonable  condition  for 
ordinary  nsc  by  the  public,  and  the  damage 
which  necessarily  f<rilQws  to  a  licensee  from 
•n  improvement  of  the  highway  would  not 
be  a  taking  or  damaging  of  property  within 
the  meaning  of  the  constitutional  provision 
above  quoted.  The  rule  is  stated  In  13  R.  O. 
L.  at  section  82  as  follows : 

is  almost  uniformly  held  that  a  gas  or 
water  company  laying  its  mains  and  service 
pipes  under  tbe  streets  of  a  municipality  ac- 
quires no  vested  right  to  an  undisturbed  loca- 
tion,  but  holds  subject  to  the  paramount  right 


of  the  public  to  make  such  changes  In  the  sur- 
face and  eabsoi!  of  the  street  as  may  be  required 
by  the  public  interest ;  and  hence  any  damage 
inflicted  without  negligence  on  the  owner  of  the 
mains  and  pipes  in  tbe  prosecution  of  a  public 
improvement  under  the  direction  of  tbe  proper 
authorities  ie.  in  the  absence  of  a  statute  or  an 
express  contract  allowing  recovery,  damnum  abs- 
que injuria.  This  is  equally  true  though  the 
statute  or  ordinance  under  which  the  work  is 
done  provides  for  compensation  to  abutting  own- 
ers, and  though  in  making  the  improvement  the 
municipality  exercises  its  right  of  eminent  do- 
main. And  a  municipal  contractor  constructing 
such  a  public  improvement  is  not  liable  for 
unavoidable  injuries  so  inflicted.  Moreover,  a 
city  has  no  right  directly  or  indirectly  to  bur> 
dea  itself  or  its  citizens  with  the  cost  of  re- 
moving and  replacing  of  tbe  waterpipes,  gas 
pipes,  telegraph,  telephone  and  electric  light 
poles,  drains  or  conduits,  or  railway  tracks  that 
may  necessarily  be  interfered  with  in  laying  its 
sewers  in  the  streets." 

And  at  section  87  the  rule  Is  stated: 
"Public  service  corporations  occupying  a  street 
under  a  franchise  are  held  to  have  acquired  Uielr 
rigbts  on  the  condition,  implied  where  not  ex- 
pressed, that  the  city  reseryes  the  full  and  un- 
conditional power  to  make  any  reasonable  change 
of  grade  or  other  improvement  in  its  streeta. 
Hence,  in  the  absence  of  negligence  or  wanton- 
ness on  the  part  of  th«  city,  such  a  corporation 
cannot  maintain  an  action  for  damages  occasion- 
ed by  tbe  necessity  of  taking  up  end  relaying  its 
pipes,  tracks,  or  other  appliances,  in  order  to 
accommodate  ttiem  to  the  new  grade.  So  the 
power  of  the  municipality  to  change  the  grade 
of  its  streets  whenever  and  as  often  as  the  pub- 
lic ueeds  and  convenience  require  is  not  affect- 
ed by  tbe  fact  that  a  street  is  occupied  by  a  rail- 
road company  under  a  frandiise.  Ordinarily, 
also,  tbe  obligation  rests  on  a  railway  company 
so  situated  to  make  its  tracks  conform  to  the  es- 
tablished or  changed  grade  of  the  street  But 
these  ordinary  powers  and  obligations  may  be 
enlarged  or  restricted  by  legislation  or  agree- 
ment, and  this  will  be  determined  by  the  stat- 
utes and  contracts  having  appUcatum  to  the 
case  in  hand." 

Uany  aathoriUeB  an  dted  to  mppcnt  this 
text  See,  alao,  Columbus  Oas  U^t  St  Ooke 
Co.  V.  Columbus,  SO  Ohio  St.  83  N.  HL 
292, 19  U  R.  A.  610,  40  Am.  St  Rep.  64S,  and 
Scranton  Gas  &  Water  Co.  v.  Scrantcm,  214 
Pa.  586,  64  AtL  84.  6  L.  R.  A.  (N.  S.)  1038, 
6  Ann.  Cas.  888,  and  note  on  page  800. 

[2]  It  follows,  of  course,  that  If  tbe  oonnr 
ty  ita^f  Is  not  liable,  the  contractor,  wUtdi 
was  the  agent  of  the  conn^  for  doing  tbe 
work  and  had  agreed  to  do  the  work  In  ac- 
cordance with  the  plans  and  wedflcatltms 
of  tta  contract  with  tbe  county,  and  under 
the  direction  and  superintendence  of  tbe 
oounty  oigtneer,  and  wfa«re  no  negligence  oc- 
curred In  doing  tbe  work,  would  not  be  lia- 
ble. Kaler  t.  Paget  Sound  Bridge  &  Dredg- 
ing Co..  72  Wash.  497,  130  Pac.  894. 

We  conclude,  therefore,  that  the  conati- 
tutlmial  iKovislon  Ms  no  reference  to  this 
character  of  damages,  and  the  trial  court 
was  right  In  dlsmlsslhg  the  action. 

The  judgment  Is  therefore  affirmed. 

ELLIS,  C.  J.,  and  FULLERTON,  PARK- 
ER, and  HOLOOMB,  JJ.,  concur. 
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FEA2ET  T.  OASBIT.    (No.  13S86.) 
(Supreme  Court  of  Washlotcton.   M«;  18,  191T.) 

1.  MOBTOA.OES    ^»292(2)  —  AaSUUPTION  BT 

Purchaser— Fbbsonal  LiABii.rrT. 
Under  Rem.  Code.  {  8409,  as  to  uegotiable 
instruments,  proTiding  that  no  person  is  liable 
on  the  instnimeDt  whose  sisnature  does  not  ap- 
pear  thereon,  one  who  ha«  orallr  contracted  to 
•ssame  a  mortgage  as  part  of  the  purchase  price 
of  land  is  not  liable  in  action  at  law  on  the  note 
secured  bf  such  mortga^ 

[Ed.  Note.— For  other  cases,  see  Mortga£;es. 
Cent.  Dig.  8§  766,  790.] 

2.  M0BTQAOB8  9=»2S0(3>— AsstncFTiON  bt  Pub- 
chaser — Vauditt  or  Obal  Aobkehbnt. 

A  verbal  promise  of  a  purchaser  of  mortgafred 
property  to  assume  and  pay  the  mortgage  debt 
will  be  enforced  in  equi^  at  the  instance  of  ei- 
ther the  grantor  or  the  bolder  of  the  mortgage, 
and  such  assumption  need  not  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |i  742,  744.] 

Department  2.  Appeal  from  Snperior 
Court,  Ring  County ;  Mitchell  GllUam,  Judge. 

Action  by  Cbartea  J.  Frazey  against  Louis 
QUbert  and  others.  From  a  judgment,  de- 
fenduit  J.  T.  Casey  appeals.  Beveraed. 

Heber  MeHugb,  (X  J.  Smith,  John  T.  Ca- 
sey, and  Tncber  &  Hylaad,  all  of  Seattlei  for 
appellant  Myers  ft  Johnstone,  of  Seattle, 
for  respondeat 

MOUNT,  J.  This  is  an  action  at  law  upon 
a  promissory  note.  The  plaintiCF  bad  Judg- 
ment below  against  each  of  the  d^endants. 
The  defendant  Casey  has  a[^>ealed. 

Hie  facts  are  as  follows:  On  Mandi  13, 
1911,  the  defendants  Louis  Gilbert  and  Cath- 
erine Gilbert,  his  wife,  executed  and  deliv- 
ered their  promissory  note  to  respondent  for 
with  interest  at  8  per  cent  On  the 
same  date,  a  mortgage  upon  tract  20,  Rainier 
Beach  Garden  Tracts,  in  King  county,  was 
given  by  Gilbert  and  wife  to  secure  the  pay- 
ment ot  the  note  to  respondent  Frazey. 
Thereafter,  on  June  20,  1913,  Gilbert  and 
wife  sold  the  mortgaged  land  to  appellant. 
John  T.  Casey,  for  $3,300.  Mr.  Casey  as- 
sumed, as  part  of  the  purchase  price,  the 
note  for  $S50  due  to  respondent  Frazey,  also 
another  note  for  $1,000.  which  was  secured 
by  a  first  mortgage,  and  paid  $500  in  cash. 
He  gave  a  third  mortgage  to  Gilbert  and 
wifft  for  The  deed  from  Gilbert  and 

wife  to  Cas^  did  not  mention  tbe  mortgages, 
bat'  a  contract  waa  pr^ared  by  Gllbot  and 
wtfe,  and  dellT«red  to  Casey  to  be  dgned. 
The  contract  provided  for  the  assumption 
by  Casey  of  all  the  obligations  against  the 
property.  Mr.  Casey  did  not  sign  the  contract, 
but  accepted  the  deed,  which  did  not  men- 
tion the  mortgages.  The  contract  of  assump- 
tion was  oraL  On  the  trial  of  the  case  Mr. 
Casey  testified  that  he  pundiased  only  tbe 
equity  of  Gilbert  and  wife  In  and  to  the  real 
esUte.  but  we  are  satisfied,  from  the  evi- 
dence, that  he  agreed  to  purchase  for  $3,- 


300,  whldi  was  to  be  paid  as  ft^ws :  $600 
In  cash;  $950  secured  by  a  third  mortgage; 
and  he  assumed  tbe  obligations  against  the 
property,  being  two  mortgages,  one  for  $1.- 
000,  In  favor  of  Mr.  Cole,  and  the  other  for 
$850,  the  latter  securing  the  note  sued  on 
In  this  case.  The  complaint  which  is  in  the 
ordinary  form  upon  a  promissory  note,  does 
not  mention  the  fact  that  a  mortgage  was 
given  to  secure  the  note.  It  makes  Mr. 
Casey  a  party  by  the  following  allegation : 

"That  after  the  executioo  of  said  promissory 
note,  and,  to  wit  on  the  19Ch  day  of  January, 
A.  D.  1914.  tbe  defendant  John  T.  Casey  pur- 
chased certain  real  estate  from  the  other  defend- 
ants, and  as  part  of  tbe  purchase  price  of  said 
property  said  Casey  assumed  and  agreed  to 
pay  the  said  promissory  note." 

In  answer  to  the  complaint,  Casey  denied 
that  allegattoQ.  It  Is  apparent  that  the  a<> 
tlon  Is  at  law  upon  the  promissory  note.  Sec- 
tion 3109,  Rem.  Code,  provides: 

"No  person  Is  liable  on  the  instrnment  whoM 
signature  does  not  appear  thereon,  except  as 
herein  otherwise  expressly  provided.  But  one 
who  signs  in  a  trade  or  assumed  name  will  be 
liable  to  the  same  extent  as  If  he  had  signed  his 
own  name." 

t1,2]  Under  this  section  of  the  statute, 
Mr.  Casey's  signature  must  a[^>ear  upon  the 
note  before  he  may  be  held  liable  thereon. 
Mr.  Casey  was  not  a  maker  of  the  note.  He 
did  not  Indorse  it,  and,  if  this  section  means 
what  it  says,  it  is  difficult  to  understand 
how  Mr.  Casey  may  be  held  liable  in  an  ac- 
tion at  law  upon  the  note,  which  he  did  not 
sign  or  indorse.  The  court  below  was  of  the 
opinion  that  the  holder  of  the  note  could 
maintain  an  action  at  law  against  Mr.  Casey 
upon  tiis  oral  assumption^  because  Mr.  Casey 
assumed  the  mortgages  upon  the  prt^rty 
when  he  purchased  It  from  the  defendants 
Gilbert  and  wife.  The  respondent  Frazey, 
relies  upon  the  rule  In  equity  that  whwe 
a  purchaser  of  mortgaged  property  assumes 
and  agrees  to  pay  the  mortgage  debt,  equity 
will  enforce  payment,  either  at  the  instance 
of  the  grantor  or  the  holder  of  tbe  nunrtgage. 
There  is  no  doubt  of  that  rule  in  this  state. 
In  Ordway  v.  Downey,  18  Wash.  412,  SI  Fac. 
1047,  52  Fac.  22s.  63  Am.  St  Best.  892, 
quoting  from  Devlin  oa  Deeds,  this  court 
stated  the  rule  as  follows : 

"It  is  not  necessary  that  the  promise  of  the 

grantee  to  assimie  the  payment  of  an  incum- 
brance as  a  purt  of  tbe  consideration  for  which 
the  deed  is  made  should  be  in  writing.  A  ver- 
bal promise  to  do  so  is  valid,  and  eqiuty  will  en- 
force it  either  at  the  instance  of  the  grantor  or 
the  holder  of  the  mortgage." 

To  the  same  effect  see  SoUcltots*  Loan  & 
Trost  Ca  v.  Bobbis,  14  Wash.  607.  45  Pac 
39,  and  Ordway  t.  Downey,  supra,  and  cases 
there  cited.  Bi!t  those  were  cases  In  equity, 
where  the  mortgagee  was  foreclosing  the 
mortgage.  In  such  cases  the  mortgagee  has 
a  right  to  pursue  his  remedy  against  the 
mortgaged  property,  and  against  those  who 
have  agreed  to  pay  the  debt,  but  no  case  is 
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dted  to  m  where.  In  an  action  at  law  upon 
a  promissory  note,  a  person  not  a  maker  or 
an  Indorser  may  be  held  liable  under  a  stat- 
Bte  like  ours. 

rpon  the  face  of  the  statute  we  see  no  ea- 
fltpe  from  the  conclusion  that  where  the 
bdder  of  a  note  secured  by  a  mortgage 
valres  the  mortgage,  and  brings  an  action  at 
law  upon  the  note,  he  may  not  enforce  pay- 
ment against  a  person  who  has  not  signed 
tbe  note,  either  as  maker  or  indorser. 

We  hare  no  doubt  of  the  right  of  the  de- 
Cendants  Gilbert  and  wife,  under  the  facts 
stated,  to  proceed  against  Mr.  Casey  for  the 
full  purchase  price  of  the  property.  The 
omtract  between  them  la  an  independent 
ctmtract,  which  Is  not  available  to  the  re- 
Qondent  In  an  action  at  law  upon  the  note, 
because  Casey  did  not  sign  or  Indorse  the 
note.  Mr.  Casey,  by  not  signing  or  indorsing 
tbe  note,  had  a  right  to  assume  that  the 
mortgages  would  be  foreclosed,  and  the  prop- 
erty sold,  and  the  proceeds  thereof  applied 
upon  the  mortgage,  before  he  could  be  held 
personally  liable. 

The  judgment,  as  to  appellant  Casey,  is 
tlmeftwe  reversed. 

ELLIS.  C.  J.,  and  PARKER,  PULLER- 
TOX.  and  HOLCOMB,  JJ.,  concur. 


m  Wuh.  403) 

CITY  OP  SPOKANE  v.  KNIGHT. 
(No.  iaS09.) 

(Sopreme  Court  of  Waabington.  May  18, 1917.) 

1.  CannNAi.  Law  9=35S40)— VxjruB— GmnjH- 
STANTiAi.  Evidence. 

In  criminal  cases,  venue  may  be  establiahed 
b7  drcumstantial  evidence. 

[Ed.  Note.— Por  other  cases,  see  Orlmlaal 
L«w,  Gent.  Dig.  }  1279.] 

2.  Crihikai,  Law  «=>5640^^1TTnciKE?OT  OV 
Evidence— ViNUE. 

In  a  prosecution  for  aotomobile  speeding, 
testimony  tbat  tbe  offense  occurred  on  certain 
streets,  "in  tbe  city,"  etc.,  held  circumstantially 
to  prove  the  venue. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig-  I  1279.] 

I.  HuNiczpAL  CoBPORATions  «=>707  —  Jusnf 
QmtsTioif— Speed  or  Auto. 
A  motorcycle  policeman's  testimonr  regard- 
lag  tbe  speed  ot  defendant's  autotnoblle  as  de- 
termined by  8  tested  speedometer  attached  to  his 
■kotorcycle  held  to  sustain  a  conviction  for  auto- 
mobile speeding. 

{Ed.  Nott— For  other  cases,  see  Municipal 
CwporatiiHia,  Cent  Dig.  {  IfilS.] 

4.  CaiMiKAL  Law  «=a304(12)— Judicial  No- 
not— MUNICIFAI.  Obdimance. 
In  a  prosecution  for  automoUle  speeding,  the 
Spokane  municipal  court  takes  judicial  notice 
of  an  ordinance  pleaded  in  the  information  by 
Dumber  and  title,  and  the  superior  court,  having 
^tpeilate  Jurlsdletioa  ot  such  a  caae  will  also 
jafidally  notice  It 

[Ed.  Note.— For  other  eases,  aee  (Mmlnal 
Law.  Cent.  Dig.  H  TO8,  aflBlHT 


5.  Cbiminal  Law  «=se56(9)  —  Teiai,  —  Com- 
ment OP  COUBT. 
In  a  prosecution  for  automoUle  speeding, 
tbe  court's  explanatory  statement,  comparing  a 
motorcycle  policeman's  speedometer  with  weigh- 
ing scales,  when  refusing  to  strike  out  testimony 
regarding  the  readings  of  such  speedometer  on  a 
motorcycle  of  a  traffic  policeman,  held  not  such 
a  comment  on  the  evideuce  as  requires  reversal. 

rEd.  Note.— For  other  cases,  Criminal 
Law,  Cent  Dig.  {  1633.] 

Department  2.  Appeal  from  SuperiM 
Court,  Spokane  County;  O.  M.  Easterdey, 

Judge. 

Prosecution  by  the  City  of  Spokane  against 
J.  M.  Knight  for  automobile  speeding.  From 
a  conviction  defendant  appeals.  Affirmed. 

Carl  W.  Swanson,  of  Spokane,  for  appel- 
lant. J.  M.  Geraghty,  Alex  M.  Winston,  and 
Arthur  L.  Hoiqper,  all  of  Spokane^  for  re- 
spondent 

MOUNT,  J.  The  appellant  was  convicted 
upon  a  charge  of  exceeding  the  speed  lim- 
it in  the  dty  of  Spokane.  In  violation  of  Ordi< 
nance  No.  C  1832  of  that  dty.  Be  was  tried 
upon  tbe  charge,  first,  In  the  police  court  of 
that  dty,  and  was  convicted  and  sentenced  to 
pay  a  fine  of  $10  and  costs.  He  appealed 
from  that  Judgment  to  the  superior  court  of 
Spokane  county,  and,  after  a  mistrial,  was 
again  convicted  and  sentenced  to  pay  a  fine 
of  910  and  costs.  Upon  this  appeal,  he  makes 
several  contentions,  whldi  wUI  he  noticed  In 
their  order. 

[1,1]  It  Is  0r8t  contended  that  the  venue 
was  not  sufficiently  proved,  by  reason  of  the 
fact  that  no  witness  testified  that  appelant 
traveled  with  his  automobile  at  a  speed 
faster  than  20  miles  per  hour  In  the  city  of 
Spt&ane.  It  Is  true  no  witness  made  tbe 
direct  statement  that,  at  the  time  appellant 
was  driving  bis  automobile,  he  was  In  the 
city  of  Spokiuie,  but  a  number  of  witnesses 
testified  that  he  was  in  "the  city"  and  upon 
certain  streets,  naming  them,  all  of  which 
are  city  streets  of  the  dty  of  Spokane.  This 
court  has  held,  in  a  number  of  cases,  that 
venue,  like  any  other  fact,  may  be  found  up- 
on circumstantial  evidence.  State  v.  Fetter- 
ly,  33  Wash.  509,  74  Pac.  810;  State  v.  Gil- 
luly,  50  Wash.  1,  96  Pac.  512 ;  State  v,  Kln- 
cald.  69  Wash.  273,  124  Pac.  684;  State  v. 
Chin  Sam,  76  Wash.  612.  136  Pac.  1146; 
State  V.  Dooley,  82  Wash.  483,  144  Pac.  664 ; 
State  V.  Libby,  89  Wash.  27,  153  Pac.  1058, 
155  Pac.  746. 

In  State  v.  KIncald,  supra,  we  said: 

"There  was  no  direct  statement  by  any  wit- 
ness that  the  crime  was  committed  in  Whatcom 
county.  Tbe  rule,  however,  is  established  by 
overwhelming  authority  that  vraue,  like  any 
other  fact,  may  be  found  upon  circumstantial 
evidence;  and  that,  where  it  may  be  reasonably 
inferred  from  the  evidence  that  the  crime  was 
committed  In  tbe  county  designated  In  tbe  In- 
formation,  the  venue  is  sufficiently  established." 
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From  the  record  In  this  case.  It  may  not 
be  reasonably  inferred  that  the  crime  was 
committed  In  any  other  place  than  In  the 
€ity  of  Spokane.  The  witneases  all  assumed 
that  the  act  was  coounttted  within  Oie  dty 
of  Spokane  and  there  can  be  no  doubt  upon 
that  question. 

[1]  Appelant  next  argues  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict, 
because  it  does  not  show  that  the  appellant 
operated  his  automobile  more  than  20  miles 
per  hour.  An  officer  of  the  city  testified,  In 
substance,  that  he  took'  the  speed  of  the  ap- 
pellant by  means  of  a  motorcycle,  to  whldL 
was  attached  a  tested  speedometer ;  that  be 
he  took  appellant'a  epeeA  from  Oarfleld 
street  to  Shaman  street,  a  distance  of  more 
than  a  thousand  feet,  maintaining  an  equal 
qieed  at  a  constant  distance  of  about  GO 
feet  behind  the  appellant,  and  his  speed- 
ometer Festered  30  miles  an  hour;  that, 
between  two  other  streets,  upon  the  same 
occasion,  be  took  bis  speed,  and  the  speedom- 
etw  on  his  motorcycle  registered  27  mllea 
per  hour.  Tbis  same  witness  testified  that 
his  speedometer  had  been  tested  as  often  as 
three  times  a  week,  and  was  found  to  be  cor^ 
rect  The  appellant  testified  that  he  had  a 
speedometer  on  his  automobile,  which  he  tes- 
tified was  correct,  and  which  showed  that  he 
was  traveling  at  less  than  20  miles  per  hour. 
There  was  some  evidence  that  speedometers 
are  not  accurate,  and  get  out  of  order,  and  it 
is  argued  by  the  appellant  that  the  officer's 
speedometer  may  have  been  out  of  order,  and 
did  not  register  the  speed  correctly;  but 
that  was  a  question  for  the  jury.  Speed- 
ometers, like  other  machines,  may  get  out  of 
order ;  but,  where  they  are  tested  regularly, 
they  may  be  relied  upon  with  reasonable  cer- 
tainty to  determine  accurately  the  rate  of 
speed  at  which  a  machine  is  driven.  It  can- 
not be  said  therefore  that,  because  speedom- 
eters may  be  out  of  order,  rates  of  epeed  may 
not  be  meosured  by  instruments  manufac- 
tured for  that  purpose,  and  which  usually 
give  approximately  correct  rates  of  speed. 
The  question  was  one  for  the  Jury. 

[4]  Appellant  next  argues  that  the  court 
erred  In  taking  judicial  notice  of  the  ordi- 
nance. Hie  ordinance  was  pleaded  in  the 
Information  by  number  and  title.  The  case 
was  brought  In  the  municipal  court  in  the 
ci^  of  Spokane.  That  court  was  required  to 
take  notice  of  the  ordinance,  and  the  su- 
perior court,  being  a  court  of  appellate  Ju- 
risdiction in  this  particular  case,  was  also 
reqoired  to  take  notice  of  the  ordinance.  Se- 
attle T.  Pearson.  15  Wash.  575,  46  Pac.  1053 ; 
Spokane  r.  Griffith.  49  Wash.  293,  95  Pac.  84. 

[1]  It  is  next  argued  that  the  court  erred 
in  commenting  vpoa  the  facts.  After  the 
evldmioe  relating  to  speed  and  the  speedom- 
eter bad  been  Introduced,  appellant  made  a 
motion  to  strike  this  evidence,  and.  after  an 


argument  thereMi  In  flw  presence  of  the  ju< 
ry,  the  court  said: 

"If  I  want  to  take  something  and  pnt  it  on 
scales  down  here,  and  the  scales  indicated  a 
certain  weight.  I  would  say  that  that  was  the 
weight.  Mow,  of  course,  I  do  not  verify  that. 
I  simply  say  by  the  scales.  The  scalee  are  not 
always  right  we  know.  We  know  that  scales 
are  not  always  made  with  accuracy,  and  some 
scales  are  more  accurate  than  others.  I  will 
deny  the  motion." 

It  Is  contended  by  the  appellant  that  this 
was  a  comment  upon  the  evidence.  The 
court,  when  it  made  this  statement,  was  giv- 
ing a  reason  for  denying  the  motion.  It  was 
not  intending  to  say  that  the  speedtHneter 
was  accurate,  but  was  comparing  speedom- 
eters with  weighing  scales  as  an  illustration 
of  the  court's  holding  upon  the  question  of 
the  admissibility  of  the  evidence  relating  to 
speed  as  measnred  by  the  speedometer. 
What  the  court  meant  here  Is  evident,  and 
that  is,  that  the  weight  of  an  article,  as 
shown  by  scales,  Is  evidence  of  the  fact  of 
weight  and  that,  as  applied  to  this  case,  the 
rate  of  speed  measured  by  the  ^>eedometer 
is  evidence  of  that  fact.  It  is  not  conclusive, 
but  Is  sufficient  to  go  to  the  Jury.  We  think 
the  statnnent  made  was  not  such  a  ctMnment 
upon  the  facts  as  would  warrant  a  reversal 
of  the  case,  even  though  made  in  the  pres- 
ence of  the  Jury.  The  court  was  not  instruct- 
ing the  jury  at  the  time  the  statement  was 
made.  It  waa  simply  giving  counsel  its  views 
upon  tiiQ  question  which  had  been  argued  by 
counsel  for  both  appellant  and  respondent 

We  find  no  error  in  the  record. 

The  Judgment  Is  therefore  affirmed. 

ELUS,  a  J.,  and  FUUJBBTON.  PAR- 
KER, and  HOLOOUB,  JJ.,  concur. 
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HARTLBT  v.  lASATEB  et  nx.   (No.  13823.) 


(Supr«n«  Court  ot  Washington. 

1917.) 


Blay  18. 


1.  Highways  «=»177— Action  fob  Injubies— 
Proxiuate  Cause. 

In  an  action  for  injuries  sustained  when 
plaintiff  on  motorcycle  was  struck  by  defendants' 
automobile  on  attempting  to  pass  in  front  of 
it  to  go  upon  an  intersecting  atreet.  aside  from 
other  questions,  if  defendants  were  driving  their 
automobile  at  an  excessive  rate  of  speed,  and 
sucb  was  the  proximate  cause  of  the  accident, 
plaintiff  would  have  a  right  to  recover. 

[Ed.  Note.— For  other  cases,  see  Bighwaya, 
Cent  Dig.  I  466.] 

2.  Negligence  ^»83— Action  iob  Ihjxibii»— 
Last  Clbab  Chance. 

As  the  doctrine  of  last  clear  chance  implies 
thought,  apprcciatioa,  mental  direction,  and 
the  lapse  of  sufficient  time  to  effectually  act  up- 
on the  impulse  to  save  another  from  injury,  or 
the  proof  of  circumstances  which  will  put  the 
one  charged  to  implied  notice  of  the  situation, 
and  to  invoke  the  doctrine  the  court  must  grant 
the  negligence  of  plaintiff  and  find  that  his  neg- 
ligence "had  terminated  or  culminated  in  a  situa- 
tion of  peril  from  which  the  exwdse  of  ordinary 
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care  on  his  part  would  not  thereafter  extricate 
him,"  that  appellants  knew  and  appreciated  his 
danger  and  couM,  in  the  exercise  of  reasonable 
care,  have  avoided  injuring  him,  the  doctrine 
does  not  apply  where  the  contributory  negligeDCe 
b^an  and  culminated  without  the  lapse  of  ap- 
predabls  time  or  when  th»  uegUgeoee  of  both 
parties  was  concurrent 

[Ed.  Note.— Per  other  casea,  see  Negligence, 
Cent  Dig.  1 115J 

3.  Nboxjobkob  ^9l41(n--Ao!noir  worn  In- 
j  DUES— Last  Ouab  Chanob— Qtmnoir 

roB  JUBT. 

Whether  an  instruction  upon  the  doctrine  of 
last  clear  chance  should  be  given  is  a  matter  of 
law  for  the  courL 

[Ed.  Note.— For  other  cases,  sea  NegUffemw, 
Oent  Dig.  |  392.] 

4.  HlOBWATB  «=»172(1)  —  AonOH  FOB  iNJJJ- 

BIK»— Last  Clxar  Chance. 
Although  the  doctrine  of  last  clear  chance 
is  applicable  In  actions  for  Injuries  caused  by 
the  negligent  operation  of  automobiles,  persons 
driving  and  riding  upon  the  highways  are  la  the 
(serciae  of  lawful  and  equal  rights,  and  the 
law  puts  no  greater  burden  upon  them  than  that 
of  ordinary  care  not  to  injure  one  another,  bav- 
ing  regard  fw  the  dangerous  character  of  the 
madiinery  and  locality. 

[Ed.  Note.— For  other  cases,  see  Hl^ways, 
Gent.  Dig.  H  4S8, 460.] 

5.  HXOHWATB  «s>176— NeOUOENCS  PKB 

— TioiATioif  Of  Bulks  or  thi  Road— Bxat- 

TTTK. 

Although  Bem.  &  Bal.  Code,  S  5569,  provided 
that  a  vehicle  passing  another  seine  in  the  same 
direction  should  pass  to  the  right,  It  is  not  neg- 
ligence per  Be  to  drive  on  the  wrmg  side  of  the 
road  in  passing  another  vehicle. 

[Ed.  Note.— For  other  cases,  sea  Highways, 
Cent.  Dig.  i  465.] 

6.  HlOHWATS  *=»184(2)— NXGLIGENCB  PEB  Se 

—Violation  of  Ruij»  of  the  Road— Stat- 
ute. 

One  who  violates  the  law  of  the  road  by 
driving  on  the  wrong  side  assumes  the  risk  of 
sndi  an  experiment  and  is  required  to  use  great- 
er care  than  if  be  bad  kept  on  the  right  side  of 
the  road,  and,  if  a  colUsion  takes  place  under 
snch  circumstances,  the  presumption  is  against 
the  party  who  was  on  the  wrong  side,  but  the 
presumption  is  prima  facie,  and  has  the  effect 
only  of  casting  ue  burden  of  justifying  bia  posi- 
tion upon  the  man  who  was  on  the  wrong  side. 

[Ed,  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  472,  473%.] 

7.  HiQHWATB  <^  177— Action  fob  Injubies— 
Pboximatb  Oaube. 

Altliough  an  automobile  may  be  traveling  at 
a  rate  of  speed  prohibited  by  law,  unless  the 
excessive  speed  of  the  car  was  the  proximate 
cause  of  an  injury  the  driver  is  not  liable  for 
such  negligence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  |  466.] 

8.  HiOHWATB  «=»184(3)— Action  fob  Inju- 
.  BiEfr— Question  fob  jubt. 

In  an  action  for  injuries  sustained  when 
plaintiff  on  motorcycle  was  struck  by  defendants* 
automobile  on  attempting  to  pass  in  front  of  it 
to  go  upon  an  intersecting  street,  whether  the 
plaintiff  exercised  due  care  for  his  own  safety 
when  he  turned  across  the  path  of  the  automo- 
bile without  looking  or  without  giving  any 
warning  sign  held  for  the  jury. 

rSd.  Note.— For  other  cases,  see  Highways, 
C^Dig.|i47S.473H.] 


9.  NEGLiaENOB  ^»12— AonoN  worn  Injubibs 
— Deobee  of  Cabb  Bbqihbbd  rs  Ebcebobh- 

0IB8. 

Men  who  act  in  emergencies  are  not  to  be 
held  to  that  strict  accountability  that  the  law 
demands  of  those  who  act  deliberately,  nor  are 
they  to  be  penalised  because  they  did  not  do 
what,  in  the  light  of  subseqnent  events,  or  bi 
theory,  would  have  avoided  the  accident;  but 
the  law  may  under  snch  circumstances  excuse 
an  act  which,  if  done  deliberately  or  after  a 
lapse  of  time  aufficient  tor  reflection,  would 
make  the  actor  answerable  as  ftnr  a  willful  tort 

[Ed.  Note,r-For  othw  cases,  sse  NegUgenee, 
Cent.  Dig.  |  14J 

Department  1.  Appeal  from  Superiw 
Court,  Walla  Walla  County;  Edward  C. 
MUls,  Judge. 

Action  by  Roy  Hartley  against  Harry  Las- 
ater  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded 
for  new  trial 

ywi  H,  Fwits,  Of  Asotin,  and  Beynolds  & 
Bond  and  Gose  ft  Crowe,  all  of  W^lla  Walla, 

for  appellants.  SbarpstelQ,  Pedlgo,  Smith  ft 
Sharpsteln,  of  Walla  Walla,  for  respondrat 

CHADWICK.  J,  This  action  was  brought 
to  recover  damages  for  injuries  sustained  In 
an  accident  upon  a  highway.  Respondent's 
case  shows  that  be  was  riding  south  on  a 
motorcycle.  Appellants  were  riding  In  an 
automobile  In  the  same  direction,  and  a  short 
distance  bdilnd.  Re^ndent  was  Just  to  the 
rig^t  of  the  center  of  the  road.  App^Iants 
were  to  the  left  of  tlie  colter.  The  presence 
of  appellants  was  unknown  to  respondoit, 
who  snddenly  cut  across  the  road  In  front 
of  their  madiine.  Bespondoit  atleges  that 
he  was  going  at  about  twelve  miles  an  hour. 
It  Is  alleged,  and  drcnmstances  are  relied 
on  to  prove,  that  api>ellant8  were  going  at  an 
excessive  rate  of  speed.  It  was  respond- 
ent's Intention  to  leave  the  main  highway, 
and  go  onto  a  road  intersecting  at  an  angle 
of  about  25  degrees.  The  macdilnes  collided 
at  the  Intersection  of  the  roads.  All  parties 
suffered  some  shock  and  InjniT.  Reqioad- 
ent  brought  this  suit  to  recovw  damages. 
Each  party  alleges  the  tanlt  to  be  In  the  oth- 
er. From  a  venUct  and  Judgment  In  favOT 
of  req?ondent,  appellants  have  appealed. 

Many  errors  are  assigned.  Moat  of  them 
go  directly  to,  or  are  i^redlcated  upon,  the 
contention  that  the  facts  proven  are  Insnffi- 
eient  to  sustain  a  rerdlct  and  Jndgmoit,  or 
that  they  conclusively  show  negligence  on  the 
part  of  respondent,  and  tliat  sudi  negUgaaee 
was  the  pntximate  cause  of  the  Injury. 

[1]  Inaanuch  as  we  have  oondnded  to  Bend 
the  case  bac^  f6r  a  new  trial,  we  fed  that 
discussion,  farther  than  to  say  that  we  think 
the  case  was  for  the  Jury,  is  unnecessary. 
Aside  titm  all  other  questions.  If  ai^>ellant8 
were  driving  their  antwnotdle  at  an  exces- 
sive rate  of  speed,  and  sndi  was  the  xwoxt 
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mate  cause  of  the  accident,  resp<nida)t  would 
hare  a  right  to  recover. 

The  court  instructed  tbe  Jury  apon  the  doc- 
trine of  the  last  clear  chance  as  follows: 

"If  yoa  find  that  the  plaiotifF  bad  neffligentlr 
placed  himself  io  a  periioufl  situation,  and  that 
tbe  driver  of  tbe  defendants'  aotomobile,  by  the 
exercise  of  reasonable  care,  conld  have  seen  and 
riiould  have  seen  tbe  perilous  eitnation  of  the 
plaintiff  In  time  to  have  avoided  injuring  him, 
V  the  exerdse  of  reasonable  care  on  tbe  part 
ta  tbe  driver  of  the  automobile,  then  such  neg- 
ligence on  the  part  of  tbe  plaintiff  will  not  de- 
feat bis  right  to  recover,  If  the  negligence  of  the 
plaintiff  bad  terminated  or  culminated  in  a  sit- 
oation  of  peril  from  which  the  ezerciae  of  ordi- 
nary care  on  Us  part  would  not  thereafter  ex- 
tricate him. 

"But  if  you  find  tbat  tbe  plaintiff  negligently 
placed  himself  tn  a  dangerous  aituation,  and  tbat 
the  driver  of  the  automobile  could  not,  and 
should  sot  In  the  exercise  of  reasonable  care, 
have  seen  bis  perilous  situation  in  time  to  have 
avoided  injuring  him,  or  if  you  find  that  tbe 
plaintiff's  negligence,  if  any,  bad  not  terminat- 
ed or  culminated  in  a  situation  of  peril  from 
which  the  exercise  of  reasonable  care  on  his  part 
would  not  thereafter  extricate  him,  but  tbat  be 
conld  have,  by  the  exercise  of  ordinary  care,  ex- 
tricated himself  from  the  perilous  aituation.  but 
failed  to  exercise  such  care,  tbea  tho  plaintiff 
cannot  recover." 

t2]  In  the  abatxact,  no  objectloa  could  be 
urged  to  tbese  Inatrocttona ;  but  we  tblnk 
there  Is  no  testimony  to  sustain  them.  It  la 
true  that  appellants  knew  of  respondmt's 
preaeace  and  positloi ;  but  It  does  not  follow 
that  they  are  to  be  charged  with  a  fcnowl- 
<tf  his  itttrat,  suddenly,  and  without 
warning,  to  turn  across  the  path  of  their 
antomotdla  We  have  given  attention  to  the 
whole  evidnce  and  are  oraiTlttoed  that  the 
acddoit  happened  so  quickly  that  there  was 
neither  time  nor  opportunity  for  appellants 
to  act  upon  the  last  <dear  chance.  X^ast  clear 
chance  Implies  thought,  appreciation,  mental 
directl<»i,  and  the  lapse  of  sufficient  time  to 
effectually  act  upon  the  impulse  to  save  an- 
other from  injury,  or  tbe  proof  of  circum- 
stances which  will  put  tbe  one  charged  to 
implied  notice  of  the  situation. 

There  was  no  duty  upon  ai^ellants  to 
slow  down,  or  to  take  sucdi  care  as  tbe  doc- 
trine of  the  last  clear  cbance  demaods,  until 
they  were  put  to  the  hazard  of  choice  by 
some  act  of  respondent  When  respondent 
changed  his  position,  be  relieved  appellants, 
unless  the  facta  would  warrant  tbe  court  and 
Jury  in  saying  tbat  there  was  sufficient  time 
between  his  act  and  the  Impact  for  appel- 
lants to  realize  his  peril  and  to  avoid  It  To 
invoke  tbe  doctrine  of  the  last  clear  chance, 
we  must  grant  the  negligence  of  respond- 
ent, and  find  that  his  negligence  "bad  ter^ 
minated  or  culminated  in  a  situation  of  per- 
il from  which  tbe  exercise  of  ordinary  care 
on  bis  part  would  not  thereafter  extricate 
him" ;  that  appellants  knew  and  appreciated 
Us  danger  ai^  could,  in  the  exerdse  of  rea- 
sonable care  have  avoided  injuring  bini.  A 
mere  statement  of  the  rule  reveals  Its  inap- 
plicability to  a  case  where  the  contributory 
negligence  began  and  culminated  without  the 


lapse  of  appreciable  time  The  doctrine  is 
not  applied  where  the  neeligoice  is  concur- 
rent Scharf  v.  Spokan/b  &  Tnland  Empire 
B.  Co.,  92  Wash.  661,  VS»  Pad  707 

^'Tfae  doctrine  [last  clear  ebaneej  is  reoogni*- 
ed  in  this  state,  but  this  case  does  not  fall  with- 
in its  limits.  That  doctrine,  speakine  in  a 
broad  way,  applies  whra  one  negligenUy  gets 
himself  into  a  dan^ferous  situation,  or  a  tra.^ 
as  it  were,  from  which  he  cannot  extricate  him- 
self, and,  being  there,  another  negligently  runs 
upon,  collides  with,  or  in  some  other  manner 
injures  him.  It  does  not  apply  when,  as  in  this 
case,  the  injured  party's  negligence  Is  profftes- 
sive,  and  actively  continues  op  to  the  point  of 
colUaion.  In  such  case,  the  negligence  of  tbe 
other  party  is  not  subsequent  to  and  independ- 
ent of  tbe  Injured  party's  contributory  neglt- 
^nce.  It  is  contemporaneous  witli  It  to  the  last 
inetant  It  operates  to  produce  the  result  in 
connection  with  tbe  other  n^ligence,  and  not  in- 
dependently of  it."  Moran  v.  Smith,  114  Me. 
55;  »5  AO.  272,  m  --h 

[8]  Whether  an  instruction  upon  the  last 
clear  cbance  Is  proper  to  be  given  is  a  matter 
of  law  for  the  court  Dotta  v.  Northern  Pac. 
R.  Co.,  36  Wash.  506,  70  Pac.  32. 

[4]  Although  a  new  branch  of  the  law.  It 
Is  held  as  frequently  as  the  cases  arise  tiuit 
the  doctrine  of  the  last  (dear  cbance  is  aiH 
plicable  In  actions  brought  to  recover  for  In- 
juries caused  by  the  negligent  operation  ot 
automobiles.  Berry,  Automobiles  (2d  Ed.) 
{  146;  Chase  r.  Seattle  Taxlcab  &  Trans- 
fer Co.,  78  Wash.  637,  139  Pac.  499 ;  Mos- 
so  T.  Stanton,  76  Wash.  220, 134  Pac.  941,  U 
R.  A.  19ieA,  943;  autebrant  r.  Hans,  Tl 
Wash.  250,  128  Pac.  892;  Stephenson  t. 
Parton.  88  Wash.  6D3,  IBS  Fac  147.  But  It 
is  as  universally  held  that  persons  driving 
and  riding  upon  the  highways  are  In  the  ex- 
erdse of  lawful  and  equal  il^ts,  and  the 
law  puts  no  greater  burden  upon  them  than 
tbat  of  CnUng  ordinary  care  not  to  Injnre 
one  another,  having  regard  for  the  dangerous 
character  of  the  machine  and  the  locally. 
Therefbre,  unless  it  be  shown  that  the  one 
charged  knew,  or,  having  consideration  of 
all  the  circumstances,  ought  to  have  known, 
of  tbe  peril  of  another  in  time  to  aroid  the 
injury,  he  Is  not  to  be  held  under  the  doc- 
trine of  the  last  clear  chance.  To  say  tliat 
one  ought  to  have  known  of  the  peril  of  an- 
other is  but  a  restatement  of  the  rule  of  im- 
plied notice.  The  doctrine  Is  sufficiently 
elaborated  in  tbe  cases  referred  to.  We 
know  of  none  diarglng  a  defendant  where  be 
did  not,  and  could  not  from  the  nature  of 
things,  appreciate  tbe  danger  in  time  to  avoid 
the  accident,  or  where  the  circumstances 
were  Insufficient  to  charge  him  with  notice. 

While  It  Is  not  intended  that  -<Hie  person 
may  kill  another  simply  because  he  is  neg- 
ligent, it  Is  likewise  not  Intended  to  hold 
one  for  an  Injury  unless  be  can  be  charged 
with  knowledge,  In  fact  or  in  law,  sufQcdent- 
ly  prior  in  time  to  have  given  him,  in  the 
exercise  of  ordinary  care,  time  to  av<rid  tbe 
accident  In  a  case  where  a  wamlnir  was 
gfr&i  by  the  waving  of  a  handker<fliiei^  the 


Digitized  by 


Google 


I 


Wash.) 


CTTT  OP  SEATTLE  v.  OIBSON 


109 


court,  having  In  mind  tbe  facto  of  the  case, 
said: 

"After  that  he  had  to  take  in  the  flitaation,  co- 
ordinate bis  muscles,  and  stop  the  car,  Koing  at 
10  mUcfl  an  hour,  in  tbe  time  it  took  tbe  auto- 
mobUe  to  go  balf  Its  own  length.  Tbie  is  too 
short  a  time.  Human  beisgs  cannot  be  expected 
to  act  with  tbe  speed  of  electricitr-  Nor  will  it 
avail  anytbing  to  attempt  to  lengtben  the  time 
in  which  the  motorman  Dad  to  act  b^  claiming 
tbe  automobile  was  or  may  have  been  pointt  vpr; 
slow.  Tbe  slower  it  went,  the  greater  reason 
the  motorman  would  have  for  tliiukiug  it  wda 
nung  to  stop  before  it  entered  upon  tbe  track." 
Lewis  T.  Metropolitan  St  B.  OtK,  181  Mo.  App. 
421.  168  &  W.  833. 

[I]  Appellants  contend  that  th^  Intended 
to  pass  respondent  at  about  tbe  point  where 
the  roads  Interaected.  ^nce  the  case  is  to  be 
remanded,  we  feel  warranted  in  saying  that 
altbough  the  law,  as  it  was  wben  tbe  acci- 
dent occarred,  i^vided  that  a  vehicle  pass- 
ing another  Tdilde  going  in  tbe  same  dlree- 
tioa  shoiUd  pass  to  tbe  right  (Rem.  &  Bui. 
Code,  I  fiseoj,  we  ba-re  held  that  it  Is  not 
neceasarUy  negligence  per  se  to  drive  on  the 
wrong  aide  of  tbe  road;  for.  aside  from  tbe 
nniversal  custom  of  passing  a  vehicle  going 
In  tbe  same  direction  on  tbe  left-hand  side 
of  tbe  road,  it  Is  now  provided  1^  statute 
that  it  aball  be  dona  Whether  an  automo- 
bile is  rightfully  or  wrongfully  on  either 
M»  of  tbe  road  Is  a  relattve  question  to  be 
decided  witti  r^erence  to  the  facts  ot  the 
particular  caseu 

II]  Orantlng  ttiat  appellanto  wwe  not  In 
tbe  act  of  passing  respondent,  the  rule  is: 

"Ona  who  violates  the  law  of  the  road  by  driv- 
ing on  the  wrong  side  aasnmes  the  risk  of  such 
an  experiment  and  is  reQuirvd  to  use  gre^r 
care  than  if  be  had  kept  tm  tbe  ri^t  Mde  of 
the  road.  If  a  collialon  takei;  place  under  such 
drcnmstances,  the  presumption  is  against  the 
party  who  was  on  tbe  wrong  sid&  But  tbe  pre- 
sumption is  prima  facie,  and  has  tbe  effect  only 
of  casting  the  burden  of  justifying  his  position 
upon  tbe  man  who  was  on  tbe  wrong  side." 
Berry,  Automobiles  (2d  Ed.)  |  171,  dting  S^er- 
■trom  V.  Lawrence.  64  Wash.  245, 116  Paa  ^6. 

[7]  It  la  also  held  Cbat,  althongb  an  au- 
tomobile may  be  traveling  at  a  rate  of  speed 
pnAiblted  by  law,  unless  the  excessive  speed 
of  tbe  car  was  tbe  proximate  cause  of  an  in- 
Jury  the  driver  Is  not  liable  for  such  negli- 
gence.   Berry,  Automobiles  (2d  Ed.)  |  14fi. 

[t]  Whether  the  reqtondent  exercised  due 
care  for  his  own  safety  when  he  turned 
across  tbe  path  of  the  automobile  without 
looking  or  without  giving  any  warning  sign 
Is  a  question  for  the  jury.  Hlllebrant  v. 
Manz,  supra;  Ludwlgs  v.  Dumas,  72  Wash. 
68,  129  Pac.  003;  Lewis  v.  Seattle  Taxicab 
Co.,  72  Wash.  320,  130  Pac.  341. 

We  hare  said  that  respondent  tried  his 
case  upon  the  theory  of  excessive  Bpeed.  To 
sustain  the  InstructloDs  upon  the  last  clear 
^anoe,  resort  Is  made  to  tbe  testimony  of 
the  appellant  wife,  who  says  that  she  was 
driving  not  to  exceed  22  miles  an  hour.  It 
Is  then  argued  that,  being  behind  respondent, 
as  he  says,  and  not  abreast  of  blm,  as  she 
ftnd  tbe  three  other  occiQiantB  of  tbe  automo- 


bile say  they  were,  she  had  ample  time  to 
stop  her  car,  slacken  the  speed,  or  sound  tbe 
horn;  that,  If  any  one  of  these  things  bad 
been  done,  the  accident  would  not  have  oc- 
curred; and  that  in  the  doing  of  one  of 
these  things  lay  her  last  clear  cliance.  Re- 
sort to  the  same  source  reveals  testimony 
that  the  driver  did  take  her  chance.  If  the 
testimony  of  the  appellants  and  their  wit- 
nesses be  true,  the  brakes  were  put  on  and 
the  car  was  suddenly  swerved  to  the  left 
when  the  danger  became  apparent. 

[9]  Men  who  act  In  emergencies  are  not  to 
he  held  to  that  strict  accountability  that  the 
law  demands  of  those  who  act  deliberately. 
Nor  are  they  to  be  penalized  because  they 
did  not  do  what.  In  the  light  of  subsequent 
events,  or  In  theory,  would  have  avoided  the 
accident.  The  Instinct  of  self-preservation 
and  the  instinct  to  refrain  from  harming  oth- 
ers are  always  present  In  emergent  situations 
affecting  perB<»ial  security.  These  impulses 
prompt  that  which  is  done,  and  what  Is  done 
is  usually  that  which  should  have  been  done, 
or  all  that  could  have  been  dwie  Hence 
the  law  will  excuse  an  act  which,  If  done 
deliberately  or  after  a  lapse  of  time  enf- 
fldent  for  reflectlcHi,  would  make  tbe  actor 
answerable  as  for  a  wtUfal  tort. 

As  we  view  this  case,  the  only  question  la 
that  of  proximate  cause.  Hespondent's  case 
was  tried  out  on  the  theory  that  appellants 
were  driving  their  car  at  an  excessive  rate  of 
speed,  and  that  such  was  the  proximate 
cause  of  the  Injury.  Appellants  contmd 
that  they  were  driving  at  about  20  miles  an 
hour,  and  tbat  respondent  turned  with  no 
care  for  his  own  safety  and  is  himself  to 
blame.  Tbe  issue  is  proximate  cause. 

Reversed  and  remanded  for  a  new  trial. 

EX^IS,  a  J.,  and  U0BBI8.  MAIN,  and 
WBBSTEB,  J  J.,  ooncnr. 

Wash.  42S) 

GITT  OF  SEATTLE  v.  GIBSON.  (Na  13913.) 
(Supreme  Court  of  Washington.  May  18, 1917.) 

1.  DaiHiamB  <s>l— Powaa  to  REauuTi. 

The  state  or  other  proper  authorities,  under 
police  power,  may  regulate  or  prohibit  tne  sale 
of  liquors  or  poisons,  or  articles  that  may  be 
deleterious  to  the  health  of  a  community,  and 
may  prescribe  the  qoaUflcationa  ol  persMia  who 
may  deal  therein. 

[Ed.  Note.— For  other  caseik  ass  Dmgglats, 
Cent  Dig.  1 1.3 

2.  CoNOTiTUTiONAL  Law  (8=»209— Pkiviuges 

AIVD  lUUUniTIES. 

Persons  equally  qualified  are  entitled  to  tbe 
same  privilcces  nndcr  the  law,  and  a  statute  or 
ordinance  ia  void  which  interferes  with  or 
abridges  tbe  privileges  and  immnnities  of  dtlcens 
who  are  equally  entitled  to  the  proteetitm  of 
tbe  law. 

[Ed.  Note.— Fot  other  cases,  sea  OonstitDtlon- 
al  Law.  Gent  Dig.  S  678.] 

8.  GoNsnrtmoNAL   Law  4£»240(1)— Dboo- 

OISTS    ^2~EQtTAL    FBOTBCTION    Or  THB 

Law— C ITT  Ordinancb— VAUorrY. 
In  view  of  Rem.  Code  1915.  U  8446,  8462, 
8459,  8462,  8463,  as  to  registerM  phannacists 
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and  their  licenses,  and  Const  art.  1,  {  12,  pro- 
hibiting laws  panting  special  privileges  end 
immuuities,  an  ordinance  licensing  drug  stores, 
under  which  application  for  license  to  act  as 
dru^sts  was  referable  to  a  license  committee, 
which  in  its  discretiMi  might  investigate  and 
report  either  favorably  or  nnfavwablr  to  the 
coanc!l,  which  had  discretion  wbetlicr  or  not 
to  pass  an  ordinance  granting  a  license,  was  il- 
legal, as  providing  for  a  discretion  purely  ar- 
bitrary as  to  who  should  be  granted  a  license  to 
conduct  a  drug  store ;  such  business  not  being  in 
itself  an  nnlawfal  business. 

[Bd.  Note.— For  other  cases,  see  Constitntional 
Law,  Cent.  Dig.  «  68S,  68S,  687,  698;  Drug- 
gists, Cent  Dig.  {  1.] 

Parker  and  H<dcomb,  JJ.*  dlisentiiw  In  part 

Department  2.  Aiq;)eal  from  Superior 
Court.  King  County;  John  S.  Jurey,  Judge. 

B.  F.  Gibson  was  conrlcted  of  violating 
an  ordinance  of  the  City  of  Seattle,  and  ap- 
peals. Reversed,  and  prosecution  ordered  dis- 
missed. 

Peterson  &  Macbride,  of  Seattle,  for  appel- 
lant Hugh  M.  Caldwell  and  Thomas  J.  L, 
Kennedy,  both  of  Seattle,  for  respondent. 
Preston  &  Tborgrlmson,  of  Seattle  amid 
cnrlflB. 

MOUNT,  J.  The  appellant  was  convicted 
upon  a  charge  of  conducting  a  drug  store 
and  pharmacy  In  the  dty  of  Seattle,  In  viola- 
tion of  an  ordinance  of  that  dty.  He  has 
appealed  from  a  Judgment  imposing  a  fine. 

There  Is  no  dispute  In  the  facts.  The  ap- 
pellant was  conducting  a  drug  store  and 
pharmacy  in  the  dty  of  Seattle.  He  was 
qualified  to  operate  and  conduct  a  drug  store 
and  pharmacy  under  the  laws  of  this  state. 
He  held  a  certificate  issued  by  the  state  phar- 
macy board.  Prior  to  his  arrest  he  had  paid 
$10  to  the  dty,  and  made  a  demand  for  a 
license,  but  without  complying  with  the  or- 
dinance providing  therefor.  The  contention 
of  the  appellant  in  the  lower  court,  and  In 
this  court  is  that  the  ordinance  Is  void, 
being  in  contravention  of  section  1,  Four- 
teenth Amendment  to  the  Oonstltutl<m  of 
the  United  States. 

The  ordinance  in  question  is  an  ordinance 
relating  to  the  licensing  of  drug  stores  and 
pharmades  In  the  city  of  Seattle,  and  the 
revocation  of  such  llcraises,  and  providing 
penalties  for  violatltm  of  the  ordinance.  Sec- 
tion 1  of  the  ordinance  defines  the  word  "per- 
jon,"  as  used  in  the  ordinance.  Section  2 
provides  that  it  shall  be  unlawful  for  any 
person  within  the  dty  of  Seattle  to  carry 
on,  conduct  or  operate  a  drug  store  or  phar- 
macy without  first  procuring  a  license  to  do 
so,  and  also  provides  that  the  fee  for  such 
license  shall  be  fixed  at  $10  per  annum,  pay- 
able in  advance.  Section  3  of  the  ordinance 
is  as  follows: 

"Every  'drug  store  and  pharmacy  license' 
shall  be  granted  by  ordinance  of  the  city  coun- 
dl,  and  no  license  shall  be  granted  unless  the 
applicant  therefor  shall  have  filed  with  the  city 
comptroller  a  petition  in  writing,  addressed  to 
the  city  council,  signed  by  the  applicant,  and 
setting  forth  the  name  In  full  (rf  t^e  aivlicant 
and  in  cast  of  a  oorporation,  the  names  of  tha 


officers  of  snch  corporation,  the  street  name  and 
number  of  all  entrances  to  the  place  of  bosiiWM, 
the  name  under  which  said  buriness  is  to  be 

carried  on,  whether  the  opplicant  la  the  owner 
or  the  lessee  of  tbe  premises,  the  length  of  time 
the  api^icant  has  been  a  resident  of  the  city, 
and  in  the  case  of  an  individual  the  place  of 
rerfdence  of  such  applicant  and  in  the  case  of 
a  corporation,  the  location  of  the  principal  office 
or  place  of  business  of  such  corporation,  which 
said  petition  shall  be  made  on  a  blank  form  to  be 
furnished  by  the  city  comptroller. 

"The  city  comptroller  shall  report  the  peti- 
tion to  the  city  council,  which  shall  refer  the 
same  to  the  license  committee,  which  committeft 
shall  consider  such  petition  and  may,  in  its 
discretion,  investigate  any  of  the  matters  set 
forth  therein,  and  report  its  findings  and  recom- 
mendations thereon  to  tbe  dty  coundl,  and  if 
said  committee  recommends  that  said  itetition 
be  granted  shall  accompany  such  recommenda- 
tion with  a  proposed  (H^nance  granting  the  li- 
cense petitioned  for. 

"Upon  the  taking  effect  of  any  ordinance 
granting  such  license,  the  city  comptroller  shall, 
upon  the  presentation  to  him  of  the  receipt  of 
the  city  treasurer  showing  payment  of  the  li- 
cense fee  herein  required,  issue  to  the  petitioner 
the  license  granted  by  said  ordinance. 

"Any  license  issued  under  authority  of  the  dty 
council  as  herein  provided  shall  be  kept  posted 
in  a  conspicuous  place  in  the  room  in  which 
the  licensee  carries  on  or  conducts  his  business, 
and  alongmde  of  the  certificate  of  registration 
of  the  licensed  pharmacist  in  charge  thereof." 

Section  4  provides  that  no  license  Issued 
under  the  authority  of  the  ordinance  shall 
be  transferable  or  assignable,  and  no  rebate 
or  refund  of  money  paid  for  a  license  shall 
be  made.  Secticm  5  provides  that  the  dty 
council  may  at  any  time  revoke  any  license 
Issned  under  authority  of  the  ordinance,  bat 
before  such  revocation  the  person  holding 
such  llceise  shall  be  notified  in  writing  of 
the  Intention  of  tbe  dty  coundl  to  revoke 
the  same,  and  may  be  heard  in  imposition  to 
such  revocation,  if  he  so  desires;  that  any 
person  whose  license  has  been  revoked  shall 
not  be  again  licensed  to  carry  on  or  ccmduct 
a  drug  store  or  pharmacy  in  the  dty  of  Seat- 
tle for  a  period  of  one  year  The  dty  coundl 
Is  authorized,  after  a  proper  hearing,  to  sus- 
pend any  license  issued  under  authority  of 
the  ordinance  for  a  period  of  not  exceeding 
60  days.  Section  6  provides  that  any  p^twn 
violating  or  falling  to  comply  with  the  pro- 
visions of  the  ordinance  shall  be  deemed 
guilty  of  a  misd«neanor,  and,  on  conviction, 
fined,  In  any  sum  not  exceeding  $100,  or  Im- 
prisoned in  the  dty  Jail  for  a  term  not  ex- 
ceeding 30  days,  or  both  fine  and  imprison- 
ment. Section  7  provides  when  the  ordinance 
shall  take  effect 

The  ordinance  was  passed  by  the  dty 
council  on  tbe  31st  day  of  July,  1916,  approved 
on  the  4th  day  of  August,  1916,  and  became 
effective  30  days  thereafter.  It  will  be  no* 
ticed  that  this  ordinance  provides  Uiat  an 
applicant  for  a  license  to  do  badness  as  a 
druggist  and  pharmadst  must  file  a  petition 
with  the  dty  comptroller,  and  that: 

"The  city  comptroller  shall  report  the  peti- 
tion to  the  city  coundl,  which  shall  refer  the 
same  to  the  license  CMnmittee,  which  committee 
shall  consider  such  petition  and  may,  in  its  dis- 
cretion, investigate  any  of  the  mattezs  aet  forth 
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therun,  and  report  Iti  flndinss  and  recominen- 
dations  thereim  to  tbe  council,  and  if  said 
committee  recommends  tnat  aaid  petition  be 
{ranted  ahall  accompanj  aacb  tecommendatioD 
with  a  prtuoMd  ordinance  grantiikf  the  Uoense 
petitioned  for." 

It  Is  plain  from  this  prorlslon  of  the  or- 
dinance that  the  license  committee  is  rested 
with  discretion  to  report  either  favorably 
or  unfavorably  to  the  city  council.  If  this 
discretion  Is  exercised  favorably,  and  a  rec- 
ommendation that  a  license  be  Issued  Is 
made  "by  the  license  committee,  It  shall  re- 
port an  ordinance  granting  the  license  peti- 
tioned for.  The  ordinance  also  provides  that 
every  llcraise  shall  be  granted  by  ordinance  of 
the  city ;  that  is,  before  an  applicant  for  a 
llcmae  may  receive  the  same,  a  special  or- 
dinance must  be  passed,  granting  a  special 
privilege,  and  the  passage  of  such  ordinance 
rests  wholly  In  the  dl8creti<Hi  of  the  dty 
coDndl. 

The  ordinance  in  question  here  malces  no 
provisltHi  for  determining  the  qualifications 
of  an  applicant  It  does  not  require  the 
llc^ise  committee,  to  whom  the  petition  is 
referred,  to  Investigate  any  of  the  facta 
stated  In  the  petition  of  the  applicant  The 
committee  may  investigate,  or  not,  as  Its 
discretion  dictates.  In  short,  the  ordinance 
leaves  to  the  license  committee  the  authority 
arUtrarlly  to  grant  or  reject  a  petition  for 
a  license  to  operate  or  conduct  a  drug  store 
and  pharmacy.  This  discretion  Is  purely  ar- 
bitrary under  the  ordinance,  because  no  stand- 
ard of  qualification,  nor  rule.  Is  fixed  upon 
wbich  an  investigation  may  be  made  The 
ordinance  recites  that  the  committee  may, 
in  Its  discretion.  Investigate  any  of  the  mat^ 
ters  set  forth  In  the  petition,  and,  If  it  may 
investigate  these  matters  In  its  discretion,  it 
may  not  investigate  them  at  all,  and  may 
report  according  to  Its  desire. 

In  tbe  case  of  Xick  Wo  v.  HopkluB,  118 
n.  S.  306,  6  Sup.  Ct  1064,  30  L.  Ed.  220, 
where  an  ordinance  of  the  dty  of  San  Fran- 
cisco made  it  unlawful  for  any  person  or  per- 
sons  to  carry  on  a  laundry  within  the  cor- 
porate limits  of  the  city  and  county  of  San 
Francisco,  without  first  having  obtained  the 
consent  of  the  board  of  Bui>ervlsorB.  except 
the  same  be  located  in  a  building  construct- 
ed either  of  brick  or  stone,  the  Supreme 
Oourt  of  the  United  States  held  t^iat  sutdi 
an  ordinance  was  void,  because  it  was  purely 
art)Itrary,  and  acknowledged  neither  guidance 
nor  restraint  That  court  there  said : 

"Tfaere  is  nothing  in  the  ordinances  wtiicb 
points  to  such  a  retrulation  of  tbe  business  of 
keeping  and  conducting  laundries.  Thev  seem 
intended  to  confer,  and  actually  do  confer,  not 
a  discretion  to  t>e  exercised  upon  a  consideration 
of  the  drcumstaoces  of  each  case,  but  a  naked 
and  arbitrary  power  to  give  or  withhold  consent, 
not  only  as  to  places,  but  as  to  persons.  So 
that,  if  an  applicant  for  such  consent,  being  in 
every  way  a  competent  and  qualified  person,  and 
having  complied  with  every  reasonable  condi- 
tion demanded  by  any  public  interest,  ^ould, 
failing  to  olitain  tbe  requisite  consent  of  the  aa- 
pervisoTS  to  tbe  prosecution  of  liis  burineas,  ap- 
ply for  redrcM  by  tbe  Judicial  process  at  mutMr 


mas,  to  require  the  supervlsorB  to  consider  and 

act  upon  hui  case.  It  would  be  a  sufllcient  answer 
tor  them  to  say  that  the  law  bad  conferred  upon 
them  authority  to  withhold  their  assuit,  with- 
out reason  snci  without  responsibility'.  The  pow- 
er given  to  them  is  not  confided  to  tlieir  discre- 
tion in  tbe  legal  sense  of  that  term,  but  is  grant- 
ed to  tbelr  mere  wilL" 

In  the  case  of  Los  Angeles  County  t.  Holly- 
wood Cemetery  Ass'n,  124  Cal.  844,  57  Pac. 
103,  71  Am.  St  Bep.  75,  where  an  ordinance 
prohibited  cemeteries  in  the  city  and  county 
of  Los  Angeles,  and  provided  that  no  ons 
oould  establish  a  cemetery  without  the  per- 
missl<m  of  tbe  county  s1^le^vi8orB,  It  vmm 
held  that  the  M^^nance  wai  void.  Tba  oooit 
there  said: 

"It  would  hardly  be  ctmtended  that  an  ordi- 
nance declaring  it  to  be  unlawful  to  engage  in 
tbe  business  of  farming  or  mercbandialng  In 
the  county  wltiiout  tbe  permission  of  the  snper- 
visors  would  be  a  reasonable  exercise  of  legis- 
lative power,  or  could  reasonably  be  said  to  be 
exerdsing  the  power  to  regolata  The  super- 
visors may  Impoea  a  llcenae,  tbe  paymoit  of 
which  shdl  be  a  condition  to  tbe  enjoyment  ot 
tbe  privilege  of  engaging  in  lawful  occupations; 
they  may  regulate  the  manner  of  conducting  tbe 
business,  if  it  t>e  of  a  chsracter  tending  to  be 
injurious;  but  if  the  business  be  lawful,  and 
hsving  no  injurious  tendency,  they  cannot  say 
who  shall  and  who  sball  not  exercise  tbe  right 
itseJt  Under  tbe  guise  of  regnlatinfc  a  business, 
the  municipality  cannot  make  prohibition  possi- 
ble by  committing  to  the  officers  of  the  manic- 
ipality  tbe  arbttrary  power  to  deny  permission 
to  engage  In  that  business.  We  do  not  think 
it  was  ever  intended  by  the  people  in  ordaining 
the  section  of  the  Constitution  refnred  to,  or  of 
the  Legislatare  in  the  statutory  enactment,  to 
indude,  in  tbe  power  to  make  and  enforce  regu- 
lations, a  power  purely  personal  and  artiitrary." 

In  State  r.  Hahner,  48  La.  Ann.  496,  9 
Soatb.  480.  wbere  an  ordinance  was  passed 
by  tbe  dty  of  New  Orleans  relating  to  the 
keeping  of  cows,  the  ordinance  vested  ar- 
bitrary power  In  tbe  dty  connelL  The  Su- 
preme Court  of  Louisiana  said : 

"Tbe  discretion  vwted  by  tbe  ordinance  In  the 
dty  coundi  is  Is  no  way  regulated  or  controlled. 
There  are  no  conditons  prescribed  upon  which 
the  permit  may  be  granted.  It  is  within  the 
power  of  tbe  city  coundi  to  grant  tbe  privilege 
to  s<Hne,  to  deny  it  to  others.  The  discretioa 
vested  in  tbe  council  is  purdy  art>itrary.  It 
may  be  exercised  in  tbe  interest  of  a  £avc»ed 
few.  It  may  be  controlled  by  partisan  consid- 
erations and  race  prejudicee,  or  by  personal  an- 
imosities. It  lays  down  no  rules  by  which  its 
impartial  execution  can  l>e  secured,  or  partiality 
and  oppression  prevented." 

[1-3]  Counsel  for  the  dty  argue  that  the 
dty  council  has  power  to  control  occupations 
whidi  are  perhaps  useful,  but  which  may  be 
evil  to  tbe  public,  such  as  the  selling  of  liq- 
uor, trading  stamps,  dispensing  of  poison, 
etc.,  and  that  such  occupations  may  not  be 
engaged  in  as  a  matter  of  commtm  right  ai^d 
may  be  regulated,  or  may  be  entirely  prohib- 
ited. There  can  be  no  doubt  that  the  state, 
or  other  proper  authorities,  under  police  pow- 
er, may  regulate  or  prohibit  the  sale  of  liq- 
uors or  poisons,  or  artldes  that  may  be  dde- 
teriouB  to  the  health  of  a  community,  and 
may  prescribe  the  qualifications  of  persons 
who  may  deal  therein ;  but  It  does  not  follow 
tliat  tbe  state  or  a  mnnidpal  corporation 
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may  say  tbat  one  person  may,  and  that  an- 
other person,  equally  qualifled,  may  not,  en- 
gage In  a  lawful  business,  because  that  would 
be  to  discriminate,  and  not  to  regulate  or 
prohibit.  We  have  no  doubt  of  the  right  of 
the  dty  to  require  ceitaln.  qnaliflcatlons  of 
applicants,  not  Inconsistent  with  state  law, 
and  to  proTide  how  those  qoallflcatkma  may 
be  determined;  but  It  may  not  say  by  spe- 
cial act  tbat  one  person,  or  set  of  persons, 
may  engage  in  any  particular  lawful  calling, 
to  the  ezdoslcMi  of  all  other  persons.  Per-, 
sons  equally  qualified  are  entitled  to  the 
same  prlvll^ee  under  the  law,  and  a  statute, 
or  an  ordinance,  is  rold,  which  Interferes 
with  or  abridges  the  privileges  and  immnnl- 
tles  of  dtlzeoa  who  are  equally  entitled  to 
the  protection  of  the  law.  There  can  be  no 
reasonable  escape  from  the  conclusion  that 
this  ordinance  provides  for  a  discretion 
which  Is  purely  arbitrary,  and  therefore  an 
lUet^l  method  of  determining  who  shall  and 
who  shall  not  be  granted  a  license  to  conduct 
a  drug  store  or  pharmacy. 

It  cannot  be  reasonably  contended  that  the 
bnslneea  of  conducting  a  pharmacy  or  drug 
store  is  in  itself  an  unlawful  business.  The 
keying  of  a  pharmacy  or  drug  store  has  al- 
ways been  regarded  as  a  le^tlmate  business, 
and  pers<Mi8  engaged  therein  are  engaged  in 
a  legitimate  enterprise.  Some  of  the  arti- 
cles they  deal  in  are,  no  doubt,  poisons.  The 
selling  of  such  articles  may  be  regulated,  or 
prohibited ;  but  to  say,  without  qualification, 
who  sball  and  who  shall  not  engage  In  the 
drug  business.  Is  not  a  regulatltm  of  the  busl- 
aess  Itself.  The  statute  of  the  state,  at  sec- 
tion S445,  Rem.  Code,  authorizes  any  person 
who  is  a  registered  pharmacist  to  engage  in 
the  drug  business.  In  the  case  of  a  druggist, 
the  applicant  for  a  license  must  show  to  the 
board  of  pharmacy  the  possession  of  certain 
quaUQcations.  Section  8452  requires  the  state 
board  of  pbarmacy  to  su[>ervlse  the  practice 
of  pharmacy  In  the  state.  SeCtlwi  8459  re- 
quires druggists  to  keep  a  record  of  the 
sales  of  poisons  and  spirituous  or  malt  liq- 
uors. Section  8462  provides  that  any  license 
under  the  act  may  be  revoked  for  cause,  up- 
on a  sworn  complaint,  upon  notice  to  the  li- 
censee and  upon  a  hearing.  Section  8463 
provides  for  appeal  from  an  order  revoking  a 
license.  So  it  is  plain  that  the  business  of 
conducting  a  pharmacy  or  drug  store  In  this 
state  is  a  lawful  business,  under  the  laws 
of  the  state,  and  therefore  neither  state  nor 
dty,  under  the  guise  of  relation,  may  dele- 
gate to  any  person,  or  set  of  persons,  the 
right  to  arbitrarily  designate  one  who  may 
enter  the  business,  and,  In  their  discretion, 
reject  another,  equally  qualified,  who  may  de- 
idre  to  enter  the  business,  because  neither 
may  grant  privileges  which,  npcKi  the  same 
terms,  may  not  equally  belong  to  all  dtizens. 
Section  12,  art.  1,  state  Constitution. 

An  ordinance  Uke  this,  whldi  provides  for 


a  special  privilege  dependent  upon  the  arU- 
trary  discretion  of  a  city  conndl,  or  a  com- 
mittee of  tbat  body,  is,  as  was  said  in  State 
ex  rel.  Garrabad  v.  Derlng,  84  Wis.  685,  54 
N.  W.  1104,  19  L.  R.  A.  858,  36  Am.  St  Rep. 
948,  "entirely  nn-Amerlcan  and  in  conflict 
with  the  principles  of  our  Instltuti<mfl  and 
all  modem  Ideas  of  dvll  liberty.  It  is  sus- 
ceptible of  bdng  applied  to  offensive  and  im- 
proper uses,  made  subversive  of  the  rights  of 
prl\-ate  citizens,  and  it  interferes  with  and 
abridges  their  privileges  and  Immunities,  and 
denies  them  the  equal  protection  of  the  laws 
in  the  exercise  and  enjoyment  of  their  on- 
doubted  rights."  We  are  satisfied,  upon  both 
reason  and  authority,  that  this  <H^lnance  Is 
void. 

The  Jndgment  ai^aled  from  Is  therefora 
reretsed,  and  the  cause  ordered  dismissed. 

ELLIS,  a  J.,  and  rULLBBTON»  con- 
cur. 

PARKER,  J.  (dissenting  In  part).  I  concur 
In  the  result  reached  in  the  foregoing  opin- 
ion, but  dissent  from  the  view  seemingly  ex- 
pressed therein  that  a  city  has  power  to  de- 
termine the  qualifications,  moral  or  other* 
wise,  of  persons  who  may  conduct  a  drug 
store,  or  determine  the  quullficatlons  of  per- 
sons who  may  practice  pharmacy.  The  state 
has  enacted  laws  for  the  determination  of  the 
qnaliflcatlons  of  pharmocists,  and  when  It 
issues  a  license  to  one  it  has  determined  is 
so  qualified,  the  dty  plainly  cannot  curtail 
the  right  which  the  license  confers.  Aside 
from  the  strict  practice  of  pharmacy,  the  con- 
ducting of  a  drug  store,  being  as  the  opinion 
states  a  lawful  business.  Is  no  different  than 
the  conducting  of  a  grocery  or  dry  goods 
store,  in  so  far  as  is  concerned  the  dty's 
power  to  say  who  may  or  who  may  not  own 
or  conduct  it.  It  may  be  that  a  dty  can 
levy  a  license  tax  upon  such  a  business  for 
the  purpose  of  raising  revenue  and  it  Is  poa* 
sible  tbat  a  city  may  in  some  measure  regu- 
late the  manner  In  which  it  shall  be  ccmduct- 
ed;  hut,  however  this  may  be,  I  am  firmly 
convinced  that  the  dty  cannot  say  who  may 
or  who  may  not  own  or  conduct  a  drug  store 
or  a  pharmacy  any  more  than  it  can  say  who 
may  or  who  may  not  own  or  omduct  a  gro- 
cery or  dry  goods  store.  I*at  the  dty  can- 
not do  the  latter  Is  to  my  mind  too  self-evi- 
dent to  admit  of  argument.  I  want  to  re* 
verse  the  Judgment  of  conviction  rendered 
by  the  superior  court  because,  as  I  view  it, 
the  dty  has  by  enacting  this  ordinance  ar- 
rogated to  Itself  the  power  to  determine  who 
are  privileged  to  follow  this  lawful  business. 
To  say  tbat  this  Is  a  flagrant  usurpation  of 
power  is  to  my  mind  stating  the  case  none 
too  stroni^  against  the  dty. 

HOLCOMB,  3.  I  concur  with  Qie  oglnlkta 
of  Judge  FARKEK. 
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(»  WtMh.  Ut) 

In  r*  NOBTBIAEB  AVB. 

WATIiAND  Bt  bL  T.  CITY  OF-SEATTUd. 

(No.  13736.) 

(Supreme  Court  of  Washington.   May  18, 1917.) 

1.  Kminert  Dokazn  «=920e(^}— Evidbhcb— 
ADJUsaiBtUTT— Assessment  Boua. 

Id  condemnattoo  proceedioga  under  the  rule 
that  tax  rolU  are  not  competeBt  evidence  of  the 
value  of  property  in  actiom  not  pertaining  to 
the  question  of  taxation,  where  value  ia  the  sole 
iasue  sought  to  be  proved,  aaseaameot  rolls, 
afaowing  the  value  of  property  sought  to  be  con- 
demned, were  not  rendered  admissible  and  in- 
dependent eridence  as  declarations  against  in- 
terest because  the  city  condemning  the  land 
had  a  part  In  making  up  the  assessment  rolls 
tberem,  altbongh  pernapi  admissive  if  neces- 
sary to  contradict  assessing  officers  called  as 
witnesses  by  either  side. 

[Ed.  Note.— For  other  cum,  aee  GnUncnt  Do- 
main, Cent.  Dig.  }  541.] 

2.  EviDXNCi  »«ilO  Jupicm,  Nonc»-Gou- 

MON  KflOWLBDOfi— VALUATIOH  VOB  TAXA- 
TION. 

It  is  a  matter  ot  common  knowledge,  of 
ivliich  the  courts  take  Judicial  notice,  thnt  the 
Taluati<His  placed  on  property  by  assessors  for 
purposes  of  taxation  are  relative  rather  than 
actual,  and  that  the  functiona  of  the  board  of 
equalisation  are  not  to  correct  insufficient  or 
excessive  valnatlMis  as  a  whole,  but  are  to 
correct  erroneous  valuations  as  applied  to  an 
individual  or  a  ctHnmunity  of  individuals,  so 
that  the  individual  or  the  community  of  individu- 
als are  not  called  upon  to  bear  either  more  or 
less  than  tbdr  just  proportim  of  the  burden 
oiE  taxation. 

[Ed.  Note.— For  other  caaea*  no  Evidence, 
Cent.  Dig.  |  70.] 

8.  EiciRinT  Domain  ^202(6)— Skookdabt 
EviDENcB— Assessment  Bolls. 
In  condemuatioD  proceedings  on  sole  iasue  of 
market  value,  tax  aasessment  rolls  are  inadmis- 
sible because  they  are,  at  best,  but  secondary 
evidence. 

[Ed.  Notei— Fiv  other  eases,  Eminent  Do- 
main, Cut  Dig;  I  Ml.] 

4.  EhciNENT  Domain  «»202(1)— Etidencb— 
Aduissibilitt. 
In  CfHidemnation  proceedings  under  the  rule 
that  (Hily  the  land  pbysically  invaded  can  be  con- 
sidered In  assessing  damagea  or  benefits,  the 
court  properly  refused  evidence  to  show  that 
land  condemned  had  additional  value  because  of 
shore  lands  separated  from  the  land  in  queation 
by  a  street,  and  not  used  in  commim  with  auch 
land. 

[Ed.  Nota— For  other  eaae^  see  Eminent  Do- 
main, Cent.  Dig.  I  641.] 

6.  Eminent  Domain  «s»202(2,  3)— Beview— 
IssDK  OF  Market  Valui:. 
In  condemnation  prof^edfngs  on  Iasue  of 
market  value  of  property  condemned,  the  admis- 
aibility  of  evidence  of  price  paid  tor  land  ia 
the  same  vicinity  is  largely  in  the  discretion  of 
tlie  trial  court,  and  will  be  reviewed  only  for 
manifest  abuse. 

[E^d.  Note.~For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  541.] 

6.  Eminent  Domabh  <t=3202(l)— Etidence— 
Bctubk    or   Appbaisement   in  Pbobatb 

COUBT. 

In  condemnation  proceedings  on  the  issue  of 
market  value  of  land  condemned,  the  return 
■bowing  the  appraisement  of  the  value  of  such 
land  in  probate  proceedings,  which  were  res 


inter  alios  acta  and  not  binding  on  those  not 
parties  to  them,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Eminent  De- 
main,  Cent  Dig.  S  641.] 

7.  Eminent  Domain  "©ssaosci)— Evidence— 
ADMiasiBiLrrr— Specific  Damage. 

In  condemnation  proceedings,  on  the  issue 
of  market  valuer  while  the  property  owners  were 
entitled  to  show  that  the  Ifuid  taken  bordered  on 
an  improved  atreet  as  tending  to  enhance  its 
valoe,  and  with  reference  to  the  land  not  taken, 
among  other  elemmts  of  damage,  the  fact  that, 
by  the  segreeation  of  the  part  sought  to  be 
condemned,  ttbe  remaining  land  would  be  left 
without  a  paved  or  graded  street,  they  could  not 
show  as  an  element  of  specific  damage  the 
amount  their  property  bad  been  assessed  for  the 
improvement  of  the  existing  street,  where  the 
work  was  done  by  the  municipali^,  as  thej  re- 
covOT  this  sum  in  the  mhanced  market  Talne 
of  the  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  f  542.1 

8.  Eminent  Domain  «=>203(1>— Evidbnob— 
Adhissibiutt— Specific  Damage. 

The  property  owners  could  not  show  the 
probable  cost  of  new  grade  and  paving  as  a 
specific  element  of  damage  to  the  land  remain- 
ing, as  the  duty  to  make  such  improvement  Is 
a  municipal  duty,  and  its  cost  cannot  be  im- 
posed up4Mi  private  property  beyond  the  amount 
of  benefit  ao  that  tne  property  owner  does  not 
therefore  contribute  to  the  expense  from  bis  own 
resources ;  he  bat  refunds  to  the  city  in  one 
kind  <^  proper^  that  which  the  dty  has,  from 
the  necessities  of  the  case,  conferred  npon  hUn 
in  property  of  another  kind. 

[Ed.  Note^For  other  cases,  see  Ehnlneat  Do- 
main, Cent  EKg.  |  542.] 

a  Eminent  Domain  «s»203(1>— Mbasuec  of 
Damages— FuTUBX   Impbovekbtt  Abbbss- 

UENTS. 

The  cost  of  gra^ng  and  paving  a  street  that 
may  thereafter  be  aasessed  upon  abutting  prop- 
erty is  too  uncertain,  remote,  and  contingent  t* 
be  recovered  as  damages  in  a  condemnation  pro- 
ceeding brought  to  condemn  land  for  the  crea- 
tion of  the  street 

[Ed.  Note.— For  other  casea,  see  Eminent  Do- 
main, Cent  Dig.  I  542.] 

10.  Appeal  and  Errob  «a»1058(l)— Rbtikw- 
'  Bevebsible  Error. 

In  condemnation  proceedings,  where  the  re- 
lation of  land  to  a  railway  was  sufficiently  shown 
and  it  was  evident  that  the  land  could  be  con- 
nected with  the  railway  track  by  a  spur  run- 
ning in  any  one  of  a  number  of  different  direc- 
tions, as  a  map  showing  the  manner  by  which 
the  property  could  be  connected  with  the  exist- 
ing railway  by  the  constnicthn  of  a  spur  track 
was  of  no  special  probative  value  and  mmly 
cumulative,  its  exclusion  was  not  reversible 
wror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
eW,  Cent  Dig.  IS  4196,  4200.] 

Department  2.  Appeal  from  Superior 
Court,  King  Goonty;  Boyd  J.  TBllman, 
Jndge. 

Condemnatioii  proceedings  by  tbe  CHty  ol 
Seattle,  opposed  by  Margaret  Wayland  and 
others.  From  the  Jc(dgm«it  the  named  de- 
fendant and  others  appeal.  Judgment  n^ 
firmed. 

Carkeck  &  McDonald,  of  Seattle,  for  appel 
lants.    Hugh  M.  Caldwell,  Walter  F.  Mtier, 
and  Howard  A.  Hanson,  all  of  Seattle,  for 
respondent. 
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PTJLLERTON,  J.  The  dty  ot  Seftttle  by 
ordlnaDce  provldea  for  widening  and  extend- 
ing a  street  situated  within  ita  bonndaries 
known  In  the  record  as  Northlake  avenue. 
The  work  requln^d  taking  and  damaging  cer- 
tain tracts  of  land  owned  In  severalty  by  a 
number  of  persons.  This  action  was  brought 
to  condemn  the  necessary  land  and  to  ascer- 
tain the  Just  compensation  required  to  be 
paid  to  the  several  owners.  Among  the 
tracts  of  land  taken  and  damaged  were  tracts 
belonging  to  Uie  appellants  In  this  action, 
who  appeal  because  dissatisfied  with  the 
award  made  them.  The  errors  assigned  all 
relate  to  rulings  of  the  court  excluding  evi- 
dence ofTered  to  show  the  value  of  the  prop- 
erty  taken. 

[1]  The  appellants,  Wayland,  Monks,  and 
Magnesia  Asbestos  Sui^ly  Company,  In  pre- 
senting their  case  to  the  Jury  offtted  In  evir 
denoe  the  awessment  roll  ot  King  county, 
showing  the  values  plaoed  on  their  properties 
by  the  county  assessor,  and  the  values  upon 
which  they  had  paid  taxes,  for  some  five 
years  Immediately  prior  to  the  trial.  The  re- 
jection of  this  proffered  testimony  Is  the  first 
error  assigned.  The  appellants  concede  the 
general  rule,  that  tax  rolls  are  not  omipetent 
evidence  of  the  value  of  property  In  actions 
not  pertaining  to  the  question  of  taxation, 
where  value  Is  the  sole  Issue  sought  to  be 
proved,  but  they  contend  for  an  exception 
to  the  general  rule.  They  rely  on  the  fact 
that  It  Is  the  city  of  Seattle  which  Is  con- 
demning, and  that  the  dty  has  had  a  part  in 
making  up  these  assessment  rolls,  In  that  It 
has  had  a  representative  on  the  county  board 
of  equalization  during  the  period  of  time 
covered  by  the  proffered  rolls.  In  other 
words.  It  is  contended  that  the  rolls  were 
admissible  as  declarations  against  Interest 
There  are  cases,  from  Jurifjdictlons  where 
the  property  holder  Is  required  by  law  to  file 
with  the  assessor  a  sworn  statement  showing 
the  character  of  the  property  own^  by  him 
with  an  estimate  of  Its  value,  which  bold 
that  audi  sworn  statement  is  competent  evi- 
dence. In  an  action  between  the  owner  and  a 
stranger  when  the  value  of  the  property  Is 
an  Issue,  to  contradict  the  owner  and  as  a 
declaration  against  Interest;  but  the  cases 
on  the  question,  ovct  as  thus  limited,  are  by 
no  means  uniform.  However,  we  think  the 
role,  if  conceded,  could  have  no  applica- 
tion to  the  questlcm  here  presMited.  The 
dty  as  the  representative  of  the  public  per^ 
forms  many  fanctiiHis,  more  or  less  widely 
related,  acting  through  separate  and  inde- 
pendent officers,  and  It  may  be  questioned, 
we  think,  whether  the  acts  nn'd  declarations 
of  Its  officers  in  the  performance  of  one  of 
sudi  functions  could,  in  any  case,  be  evi- 
dence against  it  while  in  the  performance  of 
another.  But  clearly  it  cannot  be  so  when 
the  functions  are  so  distinct  that  Its  acts  in 
the  one  In  no  manner  stultify  or  annul  its 
acts  In  another.  Had  tlie  dty  In  the  present 


instance  called  Its  assessing  officers  as  wit- 
nesses, and  had  they  testified  In  contradic- 
tion of  the  assessment  rolls,  doubtless  the  ap- 
pellants could  have  questioned  them  concern- 
ing their  former  representations,  and,  had 
they  remained  obstinate,  could  have  Intro- 
duced the  rolls  to  contia'dlct  them,  or  they 
could  have  made  their  own  witnesses  and 
taken  their  opinions  as  to  the  values  of  the 
property.  But  the  assessment  rolls  were  not 
independent  evidence  of  the  values  of  the 
property  on  the  Issue  as  here  presented. 

[2]  Again  in  this  Jurisdiction  the  assessor 
places  his  own  values  on  real  property  for 
the  purposes  of  taxation.  It  is  a  matter  of 
common  knowledge,  of  which  the  courts  can 
take  Judldal  notice,  that  the  valuations  plac- 
ed thereon  by  such  officers  for  such  purposes 
are  relative  rather  than  actual,  that  the  fnoc- 
tions  of  the  boatd  of  equalization  are  not 
to  correct  Insufficient  or  excessive  valuations 
as  a  whole,  but  are  to  correct  erroneous 
valuations  as  applied  to  an  individual  or  a 
community  of  lodivMuals.  so  that  the  In- 
dividual or  the  community  of  Individuals  are 
not  called  upon  to  bear  either  more  or  leas 
than  thdr  Just  inv|)oztloa  of  the  burden  of 
taxation. 

[I]  For  these  reasons,  and  for  Uie  forttier 
reason  that  the  evidence  la  at  beat  but  sec- 
ondary, ttte  coortB  maintain  the  rule  that 
assesanent  rolls  are  not  lndq;>end«it  evl- 
dence  of  the  market  value  of  real  property  In 
caaes  where  audi  market  value  la  the  sole 
qnestlmi  at  Issue.  Tha  prindplea  ap^  to  the 
present  case,  and  the  court  did  not  err  Id  Its 
rulings. 

];4]  7%e  appellant  Magneda  Adteetoa  Sup- 
ply Company  makes  the  further  contoitlon 
that  the  oourt  erred  In  refusing  to  permit  It 
to  show  that  Its  land  haSd  an  additional  value 
by  reason  of  the  fact  that  It  owned  adjacent 
shore  lands  abnttlng  upon  Lake  Union  which 
gave  the  land  a  water  outlet.  This  land 
was  separated  from  the  lands  a  part  of 
which  was  taken  by  a  street  and  was  not 
included  as  lands  taken  or  damaged  In  the 
petition  to  condemn.  The  tracts  were  not 
used  In  common,  and  the  most  that  could  bo 
said  concerning  them  Is  that  they  could  be 
so  used  by  making  use  of  the  intervening 
street.  The  general  rule  Is  that  It  Is  only  the 
tract  of  land  physically  Invaded  that  can  be 
considered  in  assessing  either  damage  or 
benefits.  In  re  Queen  Anne  Boulevard,  77 
Wash.  91, 137  Pac.  435,  and  we  are  clear  that 
there  was  no  such  relation  between  the  two 
tracts  as  to  require  the  Jury  to  consider  the 
one  in  estimating  damages  to  the  other.  See. 
also.  Seattle  v.  Dexter  Horton  Tr.  St  Sar 
Bank,  90  Wash.  661. 156  Pac.  844. 

[E]  A  witness  called  to  testify  as  to  the 
value  of  the  property  of  the  last-named  ap- 
pellant was  at  first  permitted  to  state 
the  price  he  had  paid  for  lands  In  the  same 
vldnlty,  although  some  distance  from  tbe 
land  in  queetioo.    Afterwards,  on  inoCion 
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ot  the  tAty,  the  tPsHmony  was  withdrawn 
from  the  CMislderation  of  the  Jury,  and 
enor  Is  assigned  tbere<Hi.  The  trial  court 
was  of  the  opinion  that  the  properties  were 
not  mffidently  stnillar  In  character,  and 
were  too  widely  separated  to  render  the 
erUence  of  probative  value.  Tbese  are 
matters  on  which  no  general  rules  can  be 
laid  down,  and  when  and  when  not  such 
erldenoe  Is  admissible  most  rest  largely  In 
the  discretion  of  the  trial  court,  to  be  review- 
ed mly  for  manifest  abuse.  We  find  no  error 
in  the  ruling. 

fl]  Hie  appellant  Wayland  offered  to  show 
that  the  property  taken  In  which  she  was 
Interested  had  recently  been  administered 
upon  in  the  probate  court;  that  in  the  course 
<ft  administration  It  had  been  appraised  by 
the  three  disinterested  competent  persons  ap- 
pointed by  the  court  as  appraisers,  and  that 
ao  iaheritance  tax  had  been  paid  to  tbe  state, 
basM  on  the  values  showD  by  the  apprais- 
ment—and  proffered  the  return  showing  the 
appraisement  as  evidence  of  the  value  of  the 
property.  The  trial  court  rejected  the  of- 
fered proofs,  we  think  rightly.  Maoy  of  the 
realms  for  the  rejection  of  the  tax  rolls  are 
applicable  to  this  return,  but  In  addition  the 
probate  proceedings  with  reference  to  this 
proceeding  fall  within  the  maxim  of  res  Inter 
alios  acta,  and  can  In  no  way  be  binding  up- 
on or  be  evidence  against  those  who  were  not 
parties  to  them. 

t7]  The  appellants  Quinn,  Rominger,  and 
Sbelton,  assign  error  uiH>n  the  rulings  of 
the  court  refusing  to  permit  them  to  show  as 
an  element  of  damages  (we  quote  the  lan- 
guage of  their  brief) — 

"that  the  streets  in  front  of  their  property  were 
already  graded,  and  that  in  case  of  a  change 
of  grade  they  would  have  to  pay  another  assess- 
ment for  tbe  regradiog  of  the  street,  and  that 
the  cost  of  the  first  grade  was  a  proper  element 
to  be  allowed  them  as  gross  daoiages." 

With  reference  to  the  land  taken  the  ap- 
p^lants  wne  mtltled  to  its  fair  market  val- 
ue. To  establish  sudt  value  they  vrere  enti- 
tled to  bring  before  the  jury  every  fact  and 
circumstance  relating  to  the  land  which 
would  fairly  and  reasonaUy  tend  to  enllgbt- 
ea  them  as  to  such  value,  and  if  the  land  so 
taken  bad  bordering  upon  It  a  graded  and 
paved  street,  undoubtedly  they  were  entitled 
to  show  this  fact  as  an  element  tending  to 
enhance  Its  value.  So  with  reference  to  the 
land  not  taken,  they  were  entitled  to  show, 
among  other  elements  of  damage,  tbe  fact 
that,  by  the  segr^tlon  of  the  part  sought 
to  be  condranned,  the  remaining  land  would 
be  left  without  a  paved  or  graded  street. 
Bnt  as  we  read  tbe  record,  the  court  did  not 
deny  them  these  privileges.  What  it  did 
deny  them  was  the  privilege  of  showing  as 
^>eclflc  elements  of  damage  the  amount  their 
property  bad  been  assessed  for  paving  the 
existing  street  and  the  amount  their  prop- 
erty would  probably  be  assessed  for  paving 
the  new  street   We  think  It  clear  that  nei- 


ther of  tbeae  was  the  element  of  q)eciflc 
damage.  If  the  appellants  had  graded  and 
paved  the  streets  at  their  own  cost,  such 
cost  might  have  been  shown  on  tbe  principle 
which  permits  tbe  price  at  which  the  land 
was  bought  to  be  shown,  namely,  as  a  cir- 
cumstance tending  to  show  the  market  value 
of  tbe  land.  But  the  appellants  neither  grad- 
ed nor  paved  the  street  at  their  own  cost. 
The  work  was  done  by  the  municipality,  and 
the  appellants  paid  according  to  the  benefits 
the  work  conferred  upon  their  property. 
This  sum  they  recover  In  the  enhanced  mar- 
ket value  of  the  property,  and  to  permit 
them  to  recover  the  amount  paid  as  a  spe- 
cific element  of  damage  would  be  to  permit 
a  double  recovery  for  the  same  injury.  In 
re  Harrison  Street,  74  Wash.  187,  133  Pac  8. 

[8, 9]  The  probable  cost  of  a  new  grade 
and  new  paving  Is  not  recoverable  for  two 
reasons:  In  the  first  place,  the  duty  to 
grade  and  pave  a  street  in  this  Jurisdiction 
Is  a  municipal  duty.  The  cost  cannot  be  Im- 
posed upon  private  property  except  In  those 
cases  where  the  property  Is  benefited  by  the 
work,  and  then  only  in  an  amount  which 
does  not  exceed  the  benefits.  The  property 
owner  does  not  therefore  contribute  to  the 
expense  from  his  own  resources;  he  but  re- 
funds to  the  city  In  one  kind  of  property 
that  which  the  city  has  from  the  ilecesslties 
of  the  case  conferred  upon  him  in  property 
of  another  Idnd.  In  the  second  place,  tbe 
cost  of  grading  and  paving  a  street  that  may 
thereafter  be  assessed  upon  abutting  proper- 
ty is  too  uncertain,  remote,  and  contingent  to 
be  recovered  as  damages  in  a '  condemna- 
tion proceeding  brought  to  condemn  land  for 
the  creatl&n  of  the  street  The  city  may  or 
may  not  cause  tbe  street  to  be  graded  or 
paved,  or.  If  It  does.  It  has  a  wide  choice  of 
methods;  it  may  establish  tbe  grade  upon 
one  line  or  another,  and  may  order  it  paved 
to  one  width  or  an<^er,  and  with  any  one 
of  a  variety  of  materials  the  cost  of  which 
will  vary  with  the  <Aiaracter  of  grade  and 
materials  choeen.  Unless  these  are  known 
In  advance,  which  was  not  tbe  case  here, 
there  is  no  basis  upon  whldi  the  Jury  can 
estimate  the  cost  Gty  of  Detroit  r.  Beecher, 
75  Mich.  464.  42  N.  W.  086,  4  L.  R.  A.  8ia 

[II]  The  appdlanta  Eason  and  Eays(Hi  own 
land  adjacent  to  tbe  track  of  a  railway 
company.  They  Introduced  evidence  tending 
to  show  that  their  property  was  available 
for  manufacturing  purposes,  and  Its  location 
with  reference  to  the  railway  company's 
track,  and  tendered  in  evidence  a  map  on 
which  was  delineated  a  line  showing  the 
manner  by  wtilch  tbe  property  could  be  con- 
nected with  the  existing  railway  by  tbe  con- 
struction of  a  spur  track.  The  court  re- 
fused to  permit  the  map  to  go  to  the  Jury, 
and  the  appellants  excepted.  The  map  could 
properly  have  been  submitted  to  the  Jury, 
but  we  think  the  refusal  of  the  court  to  ad- 
mit it  was  nevertheless  not  reversible  error. 
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Tbe  BurroDDdiiigi  were  sbown  and,  from  tbe 
position  of  tbe  land  relative  to  tbe  existing 
railway  track.  It  Is  eWdent  tbat  tbe  land 
could  be  connected  with  tbe  railway  track  by 
a  spur  running  In  any  one  of  a  number  of 
different  directions.  The  map,  therefore, 
had  no  special  probative  value,  and  It  Is  Im- 
possible to  conceive  that  the  verdict  of  tbe  Ju- 
ry would  have  been  dUTerent  bad  tbe  map  been 
submitted  to  them.  The  material  Inquiry 
was  tbe  relation  of  the  land  to  tbe  rail- 
way, and,  as  tbls  was  snfflclently  shown  by 
other  evidence  in  the  record,  tbe  evidence  of- 
fered was  merely  cumulative.  This  we  liave 
held  Is  not  necessarily  a  ground  for  reversal, 
and,  considering  Its  slight  probative  value, 
we  cannot  so  bold  In  this  Instance.  Warren 
V.  Kearney,  C3  Wash.  369.  U5  Pac  739; 
Klodek  V.  May  Creek  Logging  Co.,  71  Wash. 
573,  129  Pac.  »9. 

Our  conclusion  is  tbat  the  Judgment  shoald 
be  affirmed.   It  la  so  ordered. 

ELLIS,  a  J.,  and  MOUNT,  FARKEH,  and 
HOLCOMB,  JJ.,  concur.  ' 


<9e  Wub.  296) 

SARUSAL  T.  8ETJN0  et  ox.  (Nov  18636.) 
(Supreme.  Court  of  Waahingtoii.  Hay  17. 1017.) 

1.  Mahter  and  Sbbvant  <r->6-  -CowTtfAcia  or 

HiBXNG— PEBIOD— PBESUHPTION  . 

In  contracts  of  hiring  the  fact  that  wages 
are  to  be  paid  bf  the  day,  or  other  given 
period,  is  a  mere  evidential  drcumstance.  watch, 
standing  alone,  tends  to  prove  that  there  was 
a  hirir^  for  tbat  period,  but  the  presumption  so 
raised  is  not  absolute,  and,  if  there  are  other 
circumstances  impairing  its  weight,  the  ciraun- 
•tance  has  little  probative  force. 

[Ed.  Note.— For  other  cases,  see  Mastm  and 
Servant,  Cent  Dig.  |  6.] 

2.  Mastcb  and  Sbbvant  4»8<1)— COirtBAOT 
OF  Kmplotmbnt— Hiring  fob  Job. 

Where  a  Cbinaman  employed  to  salvage 
damaged  canned  salmon  went  Co  a  Filipino  and 
employe<]  him  to  secure  niipiDo  laborers  fen*  tbe 
Job,  agreeing  to  pay  the  laborers  $1.90  a  day, 
nnd  to  pay  the  Filipino  10  cents  a  day  for  eadi 
laborer,  the  Filipino  to  furnish  his  own  time- 
keeper and  foreman,  the  size  of  tbe  job  being 
such  that  it  would  probably  take  50  dava  with 
from  200  to  300  men  to  finish  it,  the  Filipino 
was  employed  for  the  duration  of  the  job,  and 
tbe  Chinaman  had  no  right  arbitrarilv  to  termi- 
nate the  contract  at  the  end  of  tbe  third  week, 
as  he  attempted  to  do,  and,  by  paying  for  past 
service,  to  avoid  liability  for  the  r^  of  tbe 
time  contemplated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  §i  8,  17.] 

3.  CoNTKACTS  ^»319(1)— Pabtial  Pebfobm- 

ANCB. 

Where  a  Chinaman  employed  a  Filipino  to 
secure  laborers  at  certain  wages  for  a  job,  tbe 
fact  that  the  Filipino  was  not  permitted  fullj  to 
perform  his  contract  by  furnishing  laborers  till 
tbe  job  was  done  was  no  good  reastm  why  be 
should  not  recover  to  the  extent  he  was  permit- 
ted to  and  did  perfonn  it,  and  to  the  extent  tbe 
benefit  of  sudi  partial  performance  was  accepted 
and  retained. 

CEd.  Note.— For  other  cases,  Me  Contracts, 
Cent  Dig.  SS  1493,  1493>4.] 


BJSPORTEB  (Wash. 
4.  CovTBAOTB  •=»322(3)— SuTnoxuceT  OF  Et- 

IDEUCB. 

In  an  action  by  a  E*ilipino  against  a  China- 
mnn  for  breach  of  contract  whereby  the  Filipino 
was  to  secure  laborers  at  $1.00  a  day  for  the 
Chinaman,  evidence  held  Insuffideot  to  sustain 
the  court's  finding  that  some  at  the  men  secured 
by  the  Elllpino  were  paid  by  him  less  than  $1.90 
a  day. 

[Gd.  Note.— For  other  eases,  see  ContrsctSt 
Cent  Dig.  I  1534.] 

Department  1,  Appeal  from  Superior 
Court.  King  County;  Kenneth  Mackintosh. 

Judge. 

Action  by  T.  N.  Sarosal  against  John  Seung 
and  Mrs.  John  Seung,  doing  bu^ess  as  Ah 
Seung.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Cause  remanded,  with  di- 
rection to  modify  the  Judgm^t 

Turner,  Hartge  &  Tamer,  of  Seattle,  for 
appeilanta.    J.  Eallna,  ttf  Seattle,  tor  xe- 

spondent 

EIJ/IS,  0.  J.  THIS  Is  an  action  to  recorer 
for  servicea  dalmed  by  plaintlfl  to  have  been 
performed  by  Mm  for  defendants  In  pursu- 
ance of  an  oral  contract 

It  Is  alleged.  In  substance,  that  about  Oo> 
tober  1,  1915.  plalntlCt  agreed  to  fnmlsb  to 
defendants  about  260  mea  for  a  period  of 
about  50  working  days  to  dean  salmm  cana, 
the  men  to  receive  $1.90  a  day,  the  work  to 
commence  about  October  18.  1915;  tbat  it 
was  understood  tbat  plalntUF  should  bavs 
complete  charge  of  the  men,  should  keesn 
books  showing  the  actual  work  done  and  num- 
ber of  men  employed,  should  employ  a  time* 
keeper  at  bis  own  expoise,  and  ke^  a  correct 
sdiedule  of  the  time  pat  in  br  tbe  mm  so 
hired ;  that  It  was  fnrOur  agreed  tbat  plain- 
tiff should  have  for  his  services  in  the  prem- 
ises 10  cents  a  day  for  eadi  man  so  ttigaged 
for  a  period  ct  about  50  days  during  whtdh 
time  the  Job  lasted.  It  Is  then  alleged  that 
In  performance  of  this  contract  plaintiff  se- 
cured tbe  services  of  263  m&i  at  $1.90  a  day 
each  for  abont  60  days,  took  diarge  of  these 
men,  acted  as  superintendent  employed  a 
timekeeper,  and  paid  htm  from  bis  own  funds, 
and  tbat  defendants  accepted  these  services 
until  December  6,  1916;  tbat  plaintiff  so 
earned  $1,316  under  the  contract,  but  defend- 
ants have  paid  him  only  $552.30,  leaving  a 
balance  of  $762.70  due  and  unpaid,  for  whlcb 
balance,  with  Interest  Judgment  Is  prayed. 

The  cause  was  tried  to  the  court  without 
a  Jury.  Tbe  court  found  the  contract  sub- 
stantially as  alleged,  and  specifically,  that  It 
was  to  continue  for  a  period  of  about  60  days, 
or  for  as  long  as  would  be  required  to  com- 
plete the  Job  of  cleaning  cans,  and  that  plain- 
tiff was  to  receive  for  bis  services  10  cents 
a  day  for  each  man  so  engaged  during  tbe 
time  the  Job  lasted.  The  court  further  found 
tbat  plaintiff  has  performed  tbe  contract, 
secured  tbe  services  of  more  than  263  men  at 
$1^  a  day  each,  some  of  the  men  being  paid 
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a  less  rate  per  day ;  tbat  he  has  q>ent  much 
ttme  and  money  In  securing  men,  bas  acted 
aa  gnperlntfflidrat,  and  pnt  in  a  tlmeke^ter; 
that  the  work  commenced  about  October  18, 
and  contlnned  to  December  9,  1915 ;  that  tbe 
work  was  accepted  by  defoadants;  that 
plaintiff  has  received  for  his  service  $183^ ; 
and  that  there  Is  a  balance  dae  blm  of  ¥500. 
Judgment  was  rendered  for  plaintiff  for  that 
sum  and  costa   Defendants  appeaL 

The  dominant  claim  of  appellants  is  that 
the  contract  was  for  an  ind^nlte  time  at 
daily  wages,  hence  terminable  at  will  by  ei- 
ther party ;  that  it  was  terminated  by  app^- 
lants  after  three  weeks;  and  that  payment 
was  then  made  In  foil,  A  brief  review  of  the 
evidence  touching  the  purpose  and  terms  of 
the  contract  Is  necessary.  Resi>ondent  is  a 
Filipino.  Appellants  are  Chinese.  Nearly 
all  of  the  witnesses  belonged  to  one  or  tbe 
other  of  these  races.  The  real  meaning  in- 
tended to  be  conveyed  by  many  of  them  Is 
difflcult  to  gather.  It  snffidently  appears, 
however,  that  one  Homer  was  employed  by  a 
steamship  company  and  insurance  companies 
to  save  as  mu(*  as  possible  of  certain  dam- 
aged canned  salmon.  He  In  turn  employed 
appellant  John  Senng  to  procure  men  for  the 
work  Appellant  Seung  was  to  have  the  man- 
agement of  the  men  through  his  own  fore- 
man and  timekeeper,  though  Homer  had  the 
right  to  discharge  the  men  as  he  saw  fit 
Seimg  onployed  a  large  number  of  Chinese, 
bnt,  needing  more  men,  applied  to  respond- 
oit  to  secnre  fbr  the  work  as  many  Filipinos 
as  posdble.  It  seems  clear  diat  Senng  at  the 
be^nnlng  Oioaght  he  could  attain  the  best 
renilts  by  ke^ifaig  the  laborers  of  tlte  two 
races  aqMuate  tind«r  the  direct  management 
of  toremean  of  their  own  rcapectlTe  bind.  The 
only  intelligible  evidence  as  to  what  tbe  actu- 
al contract  here  InvolTad  was  Is  found  in  re- 
qwndent's  testimony,  and  Is  as  follows: 

"On  October  17,  1915.  Mr.  John  Senng  came 
to  my  place  down  at  6S5  Weller  street,  and  he 
came  inside  to  my  store  and  snfd,  'Hello,  Sam- 
Ml.*  'Hello,  Mr.  Seung.*  I  said.  He  said.  'I 
was  here  yesterday,  bnt  the  boy  said  yon  are 
not  here.'  He  said.  Ton  are  working?*  I 
said,  'Yes,  sir.*  I  asked  blm,  'What  you  want 
to  see  me  about,  Mr.  Seung?*  Mr.  Seung  said, 
1  come  to  see  yon  because  I  want  scHne  boys 
goiiig  to  work.'  J  aAed  tdsa,  'What  kind  of 
work,  Ur.  Seangf  He  said,  'Just  cleaning 
sal m on  cans;  can  yon  get  me  sMnebod;^?*  1 
■aid,  *Tes,  sir.'    'Well,  bow  much  you  |Coing  to 

Piy  the  bojB  wana.  Mr.  Swing?*  i  said;  and 
said,  'You  pay  t>y  tbe  day  or  your  pay  by  the 
miHitb?  He  said,  'I  pay  oy  tbe  day;  I  could 
not  pay  by  the  month,  because  this  job  I  think 
will  not  last  much  longer.'  Well,  I  said,  'How 
much  you  going  to  pay  the  boys  wages  by  the 
day?*  Mr.  Seung  said,  'I  pay  the  boys  wages  of 
$1.90  per  day,  and  I  give  you  10  cents  per  day 
for  each  man,*  be  said,  'but  you  are  to  pot  your 
OWE  foreman  and  your  timekeeper  to  carry  all 
of  your  men,  because  I  want  to  put  my  own 
for^an  and  timekeeper  to  carry  my  men.* 
TThey  are  all  Chinamen,*  he  says,  'because  I 
don't  want  it  mixed  up,  because  then  it  is  too 
modi  tronble,'  he  says,  I  said,  'All  r^ht,  Mr. 
Seong,  I  am  satisfied,  bat  can  you  make  me 
■ome  agreonettt,  Mr.  Seung?  Mr.  Seung  ex- 
plained to  m^  he  said,  'Wsut  Sarusal,  this  Und 


of  J<4>  is  much  difCerent  from  Alai&a,  because 
in  Alaska  the  boys  are  working  by  the  sea- 
son, and  they  give  you  agreement  for  tbe  boys 
there  iq  Alama  that  are  working  by  the  season, 
but  thia  job  pay  by  the  day,  and  I  think  agree- 
ment is  no  use.*  Mr.  Seung  say  tliat.  'Iliat 
about  the  only  thing  I  want,'  I  said.  And  Mr. 
Seung  said,  'I  keep  my  promise  on  what  I  said 
because  my  word  is  more  good  than  an  agree- 
ment.' Mr.  Seung  said  that  And  from  that 
time  I  engaged  to  give  bim  men  at  that  time, 
and  I  told  him,  'Eveirthing  you  said,  Mr.  Seung, 
1  am  satisfied,  but  i  want  to  know  when  the 
boys  going  to  start  to  work.*  Mr.  Seung  said, 
'I  come  again  and  let  you  know  when  they  are 
going  to  start  to  work,  out  anyhow,'  be  said,  Mr. 
Seung  said,  'you  get  the  bc^s  as  much  as  you 
can;  Mr.  SMmg  say  that." 

He  farther  testlfled  Senng  flien  txA&  blm 
from  260 -to  300  men  wonld  be  required  tq 
finish  the  Job  In  about  00  days.  Though 
Seung  denied  that  he  made  any  contract  with 
respondent,  and  Insisted  that  be  contracted 
with  another  Filipino  named  Moreno,  he  did 
not  claim  that  the  agreement,  with  whomso- 
ever made,  was  matraially  dlfferaat  from 
that  above  fanptnted. 

Counsel  fbr  appellants  plant  themselves 
squarely  vpon  the  ground  that  this  was  a 
hiring  without  any  agr«em«it  as  to  dnratlim, 
with  wages  payable  by  tbe  day;  that  It  was 
therefore  a  hiring  by  ttte  day,  hence  toml- 
nable  by  either  party  at  tbe  end  of  any  day. 
We  shall  consume  no  mptce  \f7  an  analysts  of 
the  many  authorides  cited,  slnc^  If  the 
premises  are  soond,  the  condudon  within 
certain  limits  may  be  conceded.  But  It  seems 
to  us  that  in  stating  the  premises  counsel 
have  confused  the  terms  upon  which  respond- 
ent was  authorised  to  employ  the  men  with 
the  terms  upon  which  respondent  hlms^  was 
Muployed.  Beepondent  was  only  authorised 
to  hire  men  by  the  day.  They  were  to  be 
paid  by  the  day.  In  actual  practice  the  men 
were  paid  at  the  end  of  each  week ;  the  mon- 
ey for  the  purpose  being  furalshed  to  re- 
spondent by  Seung.  Senng  himself  could  only 
hire  men  by  the  day,  since  Homer  liad  re- 
served the  right  to  discharge  any  man  lilred, 
and  In  fact,  as  the  evidence  shows,  did  dis- 
charge men  at  the  rate  of  40  to  60  a  day.  It 
Is  undisputed  that  men  were  daily  leaving 
and  others  were  daily  taken  on. 

[1]  In  contracts  of  this  character  the  fact 
that  wages  are  to  be  paid  by  the  day,  or 
other  given  period,  Is  a  mere  evidential  cir- 
cumstance which,  standing  alone,  tends  to 
prove  that  there  was  a  hiring  for  that  period. 
But  the  presumption  so  raised  Is  by  no  means 
absolute.  If  there  are  other  circumstances 
impairing  Its  weight,  that  circumstance  has 
little  probative  force  and  readily  yields. 

Cronemillar  v.  Duluth-Superior  Milling  Co., 
134  Wis.  248,  114  N.  W.  432.  Here  the  very 
nature  of  the  service  undertaken  by  respond- 
ent— ^the  Intention  of  the  parties  to  be 
gathered  from  the  terms  and  purpose  of  the 
agreement — indicates  that  as  long  as  any  of 
the  men  furnished  by  him  remained  on  the  Job 
reqondent  was  to  reodve  for  his  serrloea 
In  secoilnc  and  orenw^ng  tbem  pay  at  tbe 
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rate  of  10  cents  a  dar  for  each  man  while  so 
employed.  He  was  not  to  be  paid  a  fixed 
sum  by  the  day  as  were  the  men,  but  was  to 
be  paid  for  each  man,  and  his  pay  as  to  each 
man  was  to  be  determloed  by  the  number  of 
days  that  man  worked.  All  this  Is  demon- 
strated by  the  stipulations  that  he  was  to 
employ  bis  own  foreman  and  his  own  time- 
keeper at  his  own  expense,  and  carry  bis 
own  men  on  a  separate  pay  roll — stipulations 
wholly  inconsistent  with  the  idea  of  an  em- 
ployment from  day  to  day  or  by  the  day.  Re- 
si>ODdent  sent  men  to  Tacoma,  Bremerton, 
and  Port  Blakely  to  secure  men.  He  em- 
ployed a  foreman  and  a  timekeeper.  It  is 
hai^ly  conceivable  that  he  would  have  goae 
to  this  trouble  and  expense  had  he  under- 
stood that  his  employment  was  from  day  to 
day  and  terminable  at  the  end  of  any  day. 
The  whole  conversation  above  quoted  shows 
that  nelthCT  party  had  any  such  lntentl<ai. 

[2]  The  very  nature  of  the  service  under- 
taken and  the  mode  of  computing  his  pay  so 
as  to  mak!e  It  commensurate  with  the  serv- 
ice rendered  show  an  employment  of  respond- 
ent for  the  dnratlon  of  the  Job.  It  follows 
that  appellant  bad  no  right  arbitrarily  to 
terminate  the  contract  at  tbe  end  of  the  third 
week,  as  he  attempted  to  do.  and  by  jtayiug 
re^ndent  for  past  service  avoid  llatdUty 
tar  tbe  rest  of  the  time  oontemirtated  while 
retaining  men  secured  by  re^mident.  Re- 
spondent, BO  far  as  the  evidence  shows,  was 
ready,  able,  and  willing  to  contlnne  their 
superintendence  through  his  own  forenum 
uid  tlmAe^[>er,  and  at  his  own  expena&  Ap- 
pellant conld  not,  mer^  for  his  own  con- 
venience, relieve  respondent  frcnn  these  du- 
ties, and  tlius  avoid  paym^t  for  asrvlces,  tbe 
f  raits  of  which  he  still  retained. 

[S]  But  appellants  urge  that  respondent 
is  not  snlng  as  an  onployment  agoit.  This 
Is  true,  but  a  part  of  his  service  was  to  se- 
cure men.  Had  be  bea  permitted  to  folly 
perfram  bis  contract,  It  is  obrioos  that  be 
might  have  secured  all  of  the  Filipinos  at 
any  time  employed  <m  the  Job  from  banning 
to  Old.  He  would  thus  have  earned  and 
conld  bare  recovered  on  the  basis  of  all  the 
men  he  conld  aecnre  as  contonplated  in  the 
agreement.  The  fact  that  Iw  was  not  per^ 
mltted  to  folly  perform  bis  cwitract  is  no 
good  reason  why  he  should  not  recover  to 
the  extent  he  was  permitted  to  and  did  per^ 
form  It,  and  to  the  extent  tbe  benefit  of  that 
performance  was  accepted  and  retained. 

It  is  next  contended  that  tbere  was  no 
evidence  that  any  of  the  men  secured  by  re- 
spondent remained  on  the  Job  till  it  was  com- 
pleted, and  no  evidence  as  to  how  long  any 
of  them  remained.  The  evidence  on  this 
point  is  far  from  satisfactory.  It  is  admit- 
ted that  at  the  end  of  the  first  three  we^s 
Seung  took  over  the  men,  placed  them  under 
bis  own  foreman  and  Umdceeper,  and  there- 
after carried  than  on  his  own  pay  roll.  Mor- 
ano,  who  ftir  tba  first  three  weeks  acted  as 


respondent's  fm-eman,  and  thereafter  remain- 
ed as  a  comm<m  laborer  for  Seung,  testified 
that  all  of  these  men  and  more  remained  to 
the  end.  But  tbe  evidence  Is  overwhelming 
that  throughout  tbe  whole  work  many  men, 
as  high  as  40  and  60  every  day,  were  dis- 
charged and  others  hired.  Morano  either  did 
not  mean  what  he  seems  to  have  said  or  his 
testimony  In  this  r^rd  is  incredible.  Ah 
F(mg,  appellants'  foreman  who  bed  charge 
of  the  men  after  tbe  first  three  we^s,  and 
who  must  have  had  more  accurate  knowledge 
than  any  other  witness,  referring  to  Saru- 
sal's  men,  testified: 

"Q.  Did  moat  of  than  come  back  or  most  not 
come  back?  A.  Some  of  them  ctWH  back.  Lot 
of  them  get  another  job.  Q.  Do  you  know  how 
many  of  them  came  back?  A.  I  don't  know: 
about  30  or  40  men.  Q.  And  about  how  many 
right  along  every  day?  A.  Yes.  sir;  somt  ther 
work'^a  half  day  to  two  or  three  days.  No 
good.  Just  take  them  off  the  job.  All  laxy  men 
Cake  off.  One  djur  Ur.  Horner  take  a  whole 
btmch  off,  abont  80  or  00  men." 

He  was  appellanti^  witness,  and  plainly 
appellants'  partisan.  It  seems  to  us  that  be 
meant  to  convey  tbe  Idea  that  only  30  or  40 
of  Sarusal's  men  remained  throughout  Uie 
work.  One  Wadsworth,  who  was  employed 
by  Seong  as  a  sort  of  watchman  on  Satur- 
days, when  tbe  men  were  paid  ott  doling  the 
last  four  or  five  weeks  of  tbe  votiL,  testified 
that  about  160  of  Sarusal's  men  returned 
after  the  first  three  weeks,  but  most  of  them 
worked  bat  a  short  time,  and  that  the  men 
were  continually  dianging.  Though  bis  testi- 
mony Is  almost  as  unintelligible  as  tbat  of 
tbe  Chinese,  it  is  evident  that  he  did  not 
mean  to  Imply  that  all  of  the  160  who  re- 
turned remained  on  the  work.  It  seems  to 
us  that  the  only  tangible  evidence  as  to  the 
number  of  men  who  remained  to  the  eaA  of 
the  work  was  that  of  Ah  Fong,  and  that  the 
respondent  should  only  have  been  allowed 
pay  after  the  first  three  we^  on  the  basis 
of  40  men. 

Appellants  next  contend  that  the  contract 
was  made  with  Morano,  not  with  respondent, 
and  tbat  Morano  by  acquiescing  In  the  tak- 
ing over  of  the  men  by  Seung  and  thereafter 
continuing  In  Seung's  employment  as  a  com- 
mon laborer  consented  to  the  termination  of 
the  contract.  We  shall  not  discuss  the  evi- 
dence on  this  pcdnt  further  than  to  say  that 
it  strongly  preponderatee  in  favor  of  the 
court's  finding  tbat  the  contract  was  made 
with  respondent.  Morano  was  respondents 
foreman.  There  is  no  evidence  tbat  he  was 
respondent's  agent  In  making  the  contract  or 
that  he  had  any  authority  to  consent  to  its 
termination. 

[4]  Appellants  also  claim  that  respondent 
himself  breached  tbe  contract  by  paying  to 
some  of  the  men  less  than  the  agreed  price 
per  day  of  $1.90,  and  that  appellant  was 
thus  Justified  in  terminating  tbe  employment. 
Tbe  evidence  that  some  of  the  men  were  paid 
less  than  the  specified  amount  was  mainly 
hearsay.  On  Uie  other  band,  respondent,  Ms- 
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foreman,  and  Ms  timekeeper  all  tesUfled 
poslttvely  tbat  every  man  was  paid  the  full 
9L90  a  day.  The  court's  finding  that  B<»ne 
of  the  men  were  paid  leu  seems  to  us  con- 
trary to  the  pr^nderance  of  the  evidence. 

Upon  the  whole  record  we  are  satlsfled  that 
reqmndent  Is  entitled  to  recover  an  amount 
equal  to  10  cents  a  day  for  each  of  the  40 
men  who  remained  on  the  work  tat  a  period 
of  29  days  during  which  It  appears  the  work 
continued  after  the  first  three  weeks.  TUa 
would  amount  to  9116. 

The  cause  la  remanded,  with  direction  to 
80  modify  the  Jud^ent  Appellants  may  re- 
cover their  costs  on  this  appeaL 

MORRIS.  OHA0WIOK,  MAIN,  and 
MOUMT,  JJ.,  concur. 


(9S  Wuh.  361) 

In  re  EimiS*  ESTAXa 
LOVH  WARREN  &  MONROD  Oa  et  aL  v. 
ENmS  ot  aL 
(No.  13761.) 

(Supreme  Court  of  Washington.  May  18,  l»t7.) 

1.  BXBCOTOBS  AHD  ADUmiSTBATOBS  «s>2S6(I9 

— AixowANcK  or  Claoms— Appkal— Cuma 
roB  Less  than  Supbeicb  Ooubt's  Juais- 

DICnONAL  AlIOUIfT— CONSTrrUTION. 

Under  .CM»t.  art  4,  {  4,  denying  appellate 
jurisdiction  to  the  Supreme  Oourt  in  civil  lo- 
tions for  the  recovray  of  money  or  personalty 
when  the  orinnal  amount  in  controvorsy  does 
not  exceed  f200,  none  of  the  claimantB  against 
a  decedent's  estate  for  sums  under  $200  could 
prosecute  an  indq;>end(»t  appeal  from  the  Judg- 
ment disallowing  all  claims  ftled  with  tlie  ad- 
rainietratri^  and  they  did  not  ban  an  appeal- 
able interest,  and  therefore  appeal  such 
other  claimants  was  not  subject  to  dismissal 
for  failnre  to  sure  notice  of  the  aiveal  oa  the 
daimasts  for  lees  than  9200.  since  service  of 
notice  is  reqnired  on  those  only  who,  in  addi- 
tion to  appearing  In  the  aetloo,  have  some  right 
of  appeal 

{Ed.  Note.— For  other  eases,  see  SzeeotMS 
and  Administrators,  Cent  IMg.  U  864-866,  916- 
917.] 

2.  BXECUTOBS  AND  ADMIKISTKATOES  «S3^^ 

— AuTBonrrr  to  Cabbt  on  Businxss. 
An  executor,  nnder  powers  conferred  by 
will,  may  carry  on  the  buaiacM  at  his  testator, 
if  such  testamentary  power  is  oonfened  In  dle- 
tinet  and  positive  terms. 

nU.  Note.— BVr  other  cases,  see  Executors 
and  AidmInistrstora»  Cent  Dig:  U  407,  408.] 

3.  wxxcvtoeb  ahd  aounibtbatobb  ^s)03(l) 
— oohtinuanck  of  iirtb9tatb*b  bubihibs— 
Pabol  Direction. 

Intestate's  parol  dirottion  that  his  son  be 
intrusted  with  the  carrying  on  of  his  basiness, 
and  that,  on  settlement  of  the  estate,  the  son 
Iw  paid  $1,000  over  and  above  bis  distributive 
share,  was  not  legally  sufficient  Justlficatitm  for 
the  pwsonal  representative  to  continue  the  busi- 
ness, under  management  of  the  son,  for  the 
benefit  of  the  family  or  estste,  since  a  personal 
r^nesentative  has  no  power  to  continue  the 
tHMiness  of  a  decedent  unless  expressly  aathoris- 
ed  by  will,  statute,  or  order  of  the  court 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gait  Dig.  H  407,  408.] 

4.  EXXCUTOES  AND  AOMINI8TRATOB8  <S=393(1) 

— ^AuTHoaiTT  TO  Continue  Bubinebs. 
Where  the  superior  court,  i>ur8uant  to  an 
administratrix's  petition  showing  the  consent 


of  an  the  heirs,  under  Rem.  Code  1916,  I  1497. 
made  an  order  authorising  and  unpowering  her 
to  sell  the  stock  of  goods  in  decedent's  store  at 
private  sale  in  such  manner  ss  might  seem 
best  to  her,  such  order  merely  authorized  the 
disposal  of  the  stock,  and  did  not  authorize  con- 
tinnance  of  the  bovneit  t»  the  extent  <tf  r»- 
pleqishing  the  stock. 

lEU.  Note.— For  other  cases,  see  Executors 
and  AdmlBistratoia,  Cent  Dig.  ||  407,  406.] 

6.  PBinciPAx.  AND  Aourr  •s»100(6)— Aamr 
FOB  Adicinibtbatbix  —  Managbioht  or 
Imtestatb's  Stobe. 
Intestate's  son,  managing  his  stwe  after  in- 
tostate's  death  in  accordance  with  intestate's 
parol  wish  and  the  agreement  of  the  heirs,  was 
merely  the  agent  ot  intestate's  administratrix, 
who  was  bound  by  his  acts  within  tht  apparent 
scope  of  bis  authwity. 

[Ed.  Note.— F(w  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S  272.] 

6.  Pbincspai.  and  Aqkht  «=3l37(l)— Aoknot 

BT  EST0FPBI» 
Where  intestate's  administratrix,  empl<9' 
ed  in  intestate's  store  when  goods  ordered  by  in- 
testate's aw,  the  manager  of  the  store,  were 
coming  in,  and  who,  after  admitted  knowledge 
of  the  claims  for  the  goods,  did  not  repudiate 
them,  but  promised  that  they  should  be  paid, 
and  subsequently  obtained  an  order  of  court 
pennitting  a  radnetion  sale  ot  the  goods  over 
the  counter,  and  on  the  sale  disposed  of  the 
goods,  payment  for  which  she  seeks  to  resist 
on  the  ground  that  the  son  made  the  purchases 
without  her  knowledge  or  consent,  is  estopped 
to  assert  that  ^e  was  not  bound  by  the  acta 
of  the  son,  her  agent  managing  the  store, 

[Ed.  Not&— other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  482,^4} 

7.  ExBonTOBS  AND  Adionistbatobs  «ES>08(1) 
— Oontinuancb  ot  BuaiNBSS. 

The  general  rule  that  a  pers<mal  ropresen- 
tatire  cannot  continue  a  decedent's  business 
has  some  limitations,  as  where  the  «ucutor  is 
the  residuary  lc«atoe,  eta 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Adndnistrators,  Cent  Dig.  U  407,  40a] 

&  EZBOVTOBS  and  ADKINiaTBAIOBS  ^9B(1) 

— l^icpOBABT  Oontinuancb  or  Bdbinbss— 

PoWBB  OF  CouBT— Statute. 
Under  Rem.  Code  1915,  i  1497,  providing 
that  if  it  be  made  to  appear  to  the  sstisfactioa 
of  the  court  that  it  will  be  for  the  interest  <tf 
the  estate  to  allow  the  execubw  or  administra- 
tor to  tiell  some  or  the  whole  of  the  personal  ■ 
estate  at  private  sale,  the  court  may  so  order, 
the  courts  of  Wssfaington  liave  power  to  au- 
tb(»ize  the  temporary  continuance  of  a  deced- 
ent's business  his  pawmal  representativo, 
the  order  authorizing  payment  of  coeta  of  sale 
as  a  part  of  the  expenses  of  administration, 
but  an  order  of  sale  doee  not  Justify  the  pur- 
chase of  additional  merchandtso  to  the  extent 
of  keeping  tlie  stock  intact  or  more  than  is 
neceasary  to  enable  the  administrator  to  aaU 
the  remaining  stock  to  best  advaiUage. 

[Ed.  Note,— For  other  cases,  seo  Bxecntori 
and  Administraton,  Cent  Dig.  H  407,  408.] 

9.  EiXECUTOBS  AND  ADUINISTBATOBB  «S>271— 
CoNTtNUAHOB  OF  BUSINESS  —  RiOHTS  OV 

Cbeditobs. 
Trade  creditors  who  furnish  decedent's  busi- 
ness with  merchandise  in  violation  of  the  rule 
that  a  personal  representative  cannot  purchaso 
additional  men^andise  to  keep  the  Bto<^  intact, 
though  authorized  to  continue  the  businesa 
temporarily  to  close  it  out,  are  restricted  to 
that  part  of  the  estate  assets  embarked  in  the 
business  to  which  they  contributed,  unless  tbeir 
rights  against  the  general  assets  have  hem 
aUarged  l^^  esbq^  depriving  the  heirs  and 
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gocml  credltora  of  the  riclit  to  assert  their 
prior  claims  against  the  genenii  assets. 

lEd.  Note. — C\>r  otber  cases,  see  Bxecutora 
ud  Adminiatraton,  Cent.  Dig.  {]  lOMr-1061.] 

10.  ExEOXrroBS  akd  ADMiinsTKATOBa  ^903(1) 

—  CAfiRTINQ    OH   BdSINESS  —  €k>VKRNINO 

Principle. 
The  autlioritr  of  a  personal  representa- 
tive to  carrj  on  decedent's  business  nnder  order 
of  the  court  is  soremed  by  the  same  principle 
which  apply  in  case  of  conducting  a  business 
under  testamentAry  powers. 

[Ed.  Note.>-For  other  cases,  seo  E^xecntors 
and  Adminbtrators,  Cent  Dig.  U  407,  408.] 

11.  EZEOUTOBS  AHD  AilHINUTRATOBS  ^=993(1) 

—  CoNranr  or  Hnss  ahd  Cbeditobs  to 
Conduct  Busiiriss— EaroppEL. 

The  consent  of  adult  heirs  that  the  admin- 
istrator may  carry  on  decedent's  business  estops 
them  to  enforce  personal  liability  against  the 
administrator  for  losses  incurred  by  him  in 
such  business,  a  mle  which  extends  to  (eneral 
creditors,  who,  as  benefidaries  of  the  estate, 
expressly  consent  that  the  administrator  may 
carry  on  the  buriness. 

ODd.  Note. — Foe  other  cases,  see  Executors 
and  Administnton.  Cent  Dig.  S|  407,  408.] 

12.  BXKOUTOBS  AND  ADHINIBmiATOBa  «=303(1) 

—Consent  to  Carbt  on  Business— Liabu.- 
ITY  TO  Trade  Creditors— Esioppel. 
Where  the  heirs  and  general  creditors  of 
decedent  coDseot  that  his  business  may  be  car- 
ried on  by  the  administrator  as  a  badness 
venture,  tbey  arc  estopped  to  dispute  the  lia* 
bility  of  the  trade  assets  of  the  estate  for  debts 
incurred  therein  by  the  administrator,  the  sole 
extent  to  which  trade  creditors  aro  entitled  to 
take  advantage  of  the  prindple  of  eatostp^. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SJ  407,  406.] 

13.  BXECUTOBB  AND  AdHINIBTRATORS  $=s>9l3{l) 

— CoirrtNDANCE  of  Dbcedekt's  Bdsinkss-h 
Acquiescence  op  General  Creditor— Es- 
toppel AS  to  Trade  Creditors. 
Where  tho  holder  of  a  substantial  general 
claim  against  decedent's  estate  must  have  been 
cognizant  that  his  business  was  being  conduct- 
ed by  his  son  and  administratrix  as  a  going 
bueinesB,  its  failure  to  take  an^  action  to  assert 
its  right  estopped  it  from  daiming,  as  against 
trade  creditors  who  sold  goods  to  the  business, 
though  it  never  expressly  consented  to  a  con- 
tisuance  of  the  business. 

[Kd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.      407.  408.] 

14.  Executors  and  Administrators  ®=>93(1) 
— Cabbtino  on  Decedent's  Business — Lia- 

BILITT  OF  GENERAL'  ASSETS  TO  TbADE 
CREDTTOBS. 

Though  the  fact  that  decedent's  business 
was  carried  on  after  bis  death  with  the  consent 
of  the  heirs  and  administratrix  was  sufBdent 
to  estop  them  from  disputing  the  prior  rights 
of  trade  creditors  in  the  trade  assets,  it  did  not 
estop  them  to  deny  the  liability  of  the  general 
assets  to  the  trade  creditors,  who  had  no  right 
to  be  placed  on  an  equality  with  those  existing 
at  decedent's  death,  and  entitled  to  share  in 
the  estate  as  it  then  existed,  since  tbey  con- 
tracted with-  the  administratrix  chargeable 
with  notice  as  to  any  limitation  on  her  powers 
to  bind  the  estate. 

[Ed.  Note. — For  other  crecs,  see  Execiitora 
and  Administrators,  C«it.  Dig.  SS  407,  408.] 

15.  Executors  and  ADinNiSTSATORS  ®=993(i) 

—  Conduct  op  Decedent's  Business  — 
Rights  or  Trade  Cbeoitobs. 

Trade  creditors,  who,  after  decedent's 
death,  deal  with  his  personal  representatire 
carrying  on  his  bosiness,  are  diargeable  with 


notice  as  to  any  Umltatlon  on  the  representa- 
tive's  powers  to  bind  the  estate,  dealing  with 
the  representative  on  his  personal  credit  and  on 
the  credit  of  the  business  conducted  by  hioL 
[Ed.  Note. — For  other  cases,  see  Exccurora 
and  Adminiatraton,  Cent  Dig;  {g  407,  408.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County ;  Geo.  D.  Abel, 
Judgfc 

In  the  matter  of  the  Ektate  of  A.  0.  Ennia, 
deceased,  Tx>Te,  Warren  &  Monroe  Company, 
Western  Dry  Goods  Company.  Bauer  Bros., 
and  others  presented  claims  for  allowance  to 
Emma  C.  Ennls,  administratrix.  Hayes  & 
Hayes,  Bankers,  smeral  creditors^  resisting. 
From  a  Judgment  disallowing  and  rejec^ng 
tbe  clainu,  tbe  named  claimants  appeaL  Be> 
versed,  with  directions  to  allow  tbe  claima 
as  pr^erred  claims  against  moneys  In  the 
hands  of  the  administratrix  derived  from' 
sale  of  a  Btoek  of  merchandise. 

Wettrick.  Anderson  &  Wettrick.  of  Seattle, 
and  W.  W.  Keyes.  of  Tacoma,  for  appellants. 
Hogan  &  Graham  and  E.  E.  Bwot,  all  of 
Aberdeen,  for  respondents. 

FULLERTON,  J.  A.  C.  Ennis  died  intea- 
tate  on  January  23.  1911,  leaving  surviving 
him  his  widow,  Emma  C.  Eanis,  ,and  tour 
adult  children.  His  estate  consisted  of  a 
stock  of  general  merchandise  at  Elma,  Wash., 
appraised  at  $4,000,  and  realty  In  the  cities 
of  Spokane  and  Centralla  appraised  at  $11,- 
250.  The  widow  was  appointed  administra- 
trix of  the  estate  on  March  11,  1911,  and 
made  weekly  publication  of  her  notice  to 
creditors  from  April  7  to  May  5,  1911.  Aside 
from  about  $800  of  indebtedness  for  goods  In 
the  store,  which  was  taken  care  of  by  the 
widow's  advancenieut  of  personal  funds  and 
by  the  proceeds  of  sales  of  merchandise  from 
the  store,  the  only  Indebtedness  e.\lstlng  at 
the  time  of  the  death  of  A.  C.  Ennis  was  a 
note  for  $2,000,  with  accrued  Interest,  execut- 
ed to  Hayes  &  Hayes,  Bankers,  and  a  claim 
for  $400  due  the  son  Mark  Ennis  for  money 
loaned  to  the  deceased.  All  the  heirs,  loU 
lowing  the  death  of  A.  C  Ennis,  agreed 
among  themselves  tliat: 

"Donald  Ennis  might  (^rate  the  dry  gooda 
store  at  Elma,  Wash.,  in  the  same  manner  as 
if  he  owned  the  same,  and  that,  when  It  came 
to  final  distribution  Ol  the  estate,  the  store  or 
stock  of  merchandise  should  go  to  the  said  Don- 
ald Ennis  and  be  distributed  to  him  at  the  ap- 
praised value,  said  Ehmis  to  be  allowed  in  the 
distribution  an  extra  $1,000  over  and  above 
the  amount  to  which  he  was  legally  entitled, 
and  if  after  the  allowance  of  such  $1,000  extra 
to  the  said  Donald  Ennis,  the  said  stock  of 
goods  would  be  in  excess  of  what  tbe  said  Don- 
ald Ennis  was  entitied  to  nnder  said  arrange- 
ment, then  the  said  Donald  Ennis  would  pay 
the  other  heirs  pro  rata  such  excess." 

On  February  2S,  1012.  after  the  store  had 
been  conducted  by  Donald  Ennia  for  more 
than  a  year  wlthoat  an  order  of  conrt,  the 
administratrix  and  all  the  heirs  presented 
a  petition  fbr  an  order  of  private  sale  of 
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tbe  mendiandlse  containing  the  fallowing  re- 
citals: 

"That  b;  an  arnment  amoDg  tbe  beln  It 
was  thought  advisable  to  keep  said  atore  nwDinc 
during  the  admlnUtration  of  the  eetate,  with 
R  view  to  mekine  some  profit  to  the  estate  to 
«id  In  paying  of  any  debts  against  the  estate 
and  the  expenses  of  BdministnttioD:  but  that, 
owing  to  tbe  continued  depressimi  id  busioeflB, 
it  has  been  impossible  to  realize  anytluD^  in 
the  way  of  pront  from  the  business,  and  it  is 
not  thought  by  us  advisable  to  contiuue  said 
boainees.  •  •  •  Wherefore  we,  your  petition- 
cm,  being  all  the  hcira  of  Bbove-eo  titled  estate, 
pray  an  order  of  this  [court]  permitting  and 
empowering  the  administratrix  of  said  estate 
to  sell  said  stock  of  goods  at  private  sale  In 
anch  manner  as  may  seem  to  her  for  the  best 
interests  of  this  estate." 

TTpoii  tbls  petition  the  conrt,  on  March  4, 
1912,  made  Its  order: 

*•  •  •  ♦  That  said  admlnistratTix  Emma  O. 
^nis  be  and  afae  la  hereby  antborized  and  em- 
powwed  to  sell  aaid  stoA  of  goods  at  private 
sale  in  such  manner  aa  may  to  her  seem  beat, 
and  of  her  actions  make  dne  report  to  this 
court" 

The  business  as  conducted  by  Donald  Sn- 
nis  not  proving  profitable  at  Elma,  it  was 
shifted  to  Centralis  in  the  month  of  August, 
1813,  and  in  the  period  betwera  October  and 
December  of  that  year  Donald  Incurred  debts 
In  the  sum  of  $3,824.82  for  merchandise  plac- 
ed in  stock  at  the  C^tralla  store.  Donald 
Ennis  was  taken  111  in  December,  ldl3.  and 
died  January  16,  1914.  In  February,  ldl4. 
the  administratrix  and  all  tbe  remalntug 
heirs  presented  to  the  court  a  petition  for 
aatJhorlty  to  sell  off  the  stw^  at  a  reductlim 
sale  over  the  counter,  upon  which  the  court 
made  the  following  order: 

"It  DOW  ai^wars  that  the  administratrix  in 
the  above^titled  matter  has  petitioned  the 
court  for  an  order  to  scU  at  reduction  sale, 
over  tbe  counter,  under  a  sales  manager,  the 
■tock  of  dry  goods  belonging  to  aaid  estate  at 
Ceotralia,  Wash.,  and  pay  said  sales  manager 
10  per  cent,  of  the  gross  receipts  of  said  sale 
and  the  incidental  expenses  nocessary  for  put> 
ting  on  such  sale,  and  that  when  said  sale  nas 
been  completed,  the  remaining  goods  be  soJd  in 
the  lump  sum  at  the  best  price  obtainable,  to 
which  pctitlMi  all  of  the  heirs  and  persons  in- 
terested in  said  estate  have  signified  their  as- 
atat  in  writing.  It  is  therefore  ordered  that 
tbe  administratrix  put  on  said  reduction  sale 
over  the  counter,  under  a  sales  manager,  and 
that  she  is  authorized  to  pay  the  said  sales 
manager  10  per  cent  of  the  gross  receipts  and 
tbe  neceesar^  advertising,  labor,  and  incidentala 
necessarily  mcurrcd  in  said  saie:  that  when 
said  sale  has  run  its  course  in  the  opinion  of 
the  admiaiatratriz,  then  she  is  hereby  author- 
ized to  sell  whatever  goods  are  remaining  in 
the  lump  sum  at  private  sale  tat  the  beat  price 
obtainable." 

A  sale  was  bad  under  this  order,  and*the 
net  amount  of  $650^  realized  after  the 
paym^it  of  expenses  of  sale,  aixordlng  to  the 
findings  made  by  the  court  The  report  of 
tbe  administratrix,  however,  shows  $879.00 
as  net  proceeds  of  sale  after  payment  of  ex- 
penses for  conducting  the  sale  in%the  sum  of 
$650.85.  T^e  various  creditors  who  had  sold 
goods  to  tbe  Bnnis  store  during  the  latter 
part  of  its  operatlmi  at  OentraUa  ptesented 
to  the  administratrix  for  allowance  tbelr 


claims,  totaling  $8,824.82.  On  January  2, 
1915,  tbe  administratrix  filed  a  report,  dis- 
avowing liability,  and  petitioned  the  court 
for  the  issuance  of  a  citation  against  such 
claimants  to  show  cause  why  tbelr  claims 
should  not  be  disallowed.  A  show-cause  or- 
der for  that  purpose  was  entered,  directing 
the  claimants  to  appear  before  tbe  court  on 
November  19,  1915,  and  after  bearing  there- 
on a  Judgment  was  entered,  disallowing  and 
rejecting  the  claims.  From  that  judgment 
the  creditors  appeal  to  this  court. 

The  respondents  interpose  a  motion  to  dis- 
miss the  appeal  on  the  ground  of  failure  to 
serve  notice  on  all  tbe  parties  appearing  be- 
fore tbe  court  On  tbe  petition  of  tbe  ad- 
ministratrix some  28  claimants  were  cited  to 
appear  before  tbe  superior  court  of  Grays 
Harbor  county  to  show  cause  why  their 
claims  should  not  be  disallowed.  A  bearing 
was  had  on  November  19,  1915,  and  Judgment 
subsequently  rendered,  disallowing  and  re- 
jecting all  the  claims.  These  dalms  were  in 
various  amounts,  ranging  from  $923.98  to 
113.27,  all  except  three  of  them  being  below 
the  sum  of  $200.  On  July  6,  1916.  the  three 
claimants  for  sums  In  excess  of  $200  served 
and  filed  tbelr  notice  of  appeal.  Service  was 
made  only  on  the  prevailing  parties  to  tbe 
Judgment  who  were  the  administratrix  and 
a  geuMtil  creditor  who  bad  resisted  the 
claims.  No  service  was  made  on  the  co- 
parties  appearing  in  the  cause  whose  claims 
were  under  $200  in  amount  Motion  is  made 
by  tbe  prevailing  parties  to  dt«"itwt  the  ap- 
peal for  failure  to  serve  notice  upon  all  Uie 
parties  appearing  lu  tbe  action. 

II]  Tbe  motion  Is  retisted  by  the  appel- 
lants on  the  ground  that  their  copartles  be- 
low bad  no  appealable  interest,  ^because  tbelr 
respective  dalms  were  each  below  the  amount 
of  $200,  and  hence  unappealable  under  Const 
art  4,  i  4,  which  denies  ai^llate  Jurisdic- 
tion to  tbe  Supreme  Court  in  civil  actions  for 
the  recovery  of  money  or  personal  property 
when  the  original  amount  in  controversy 
does  not  exceed  $200.  Kem.  Code,  S  1719, 
prescribes  tbe  service  of  written  notice  of 
appeal  on  the  prevailing  party.  Section 
1720,  provides  that  all  parties  similarly  af- 
fected by  the  Judgment  may  Join  in  the  notice 
of  appeal.  Parties  not  Joining  have  the  right 
to  serve  an  independent  n<^lce  of  appeal 
within  ten  'days  after  tbe  giving  or  service 
upon  them  of  the  original  notice,  or  may 
Join  in  the  appeal  already  taken,  and  any 
"party  who  does  not  so  Join  shall  not  derive 
any  benefit  from  the  appeal  unless  from  the 
necessity  of  the  case."  Under  our  holdings 
as  to  the  necessity  of  service  of  notice  of 
appeal  upon  all  parties  appearing  in  the 
action,  the  appeal  herein  is  subject  to  dis- 
missal^ unless  service  of  notice  upon  the 
omitted  parties  is  unnecessary  by  reason  of 
the  fact  that  they  had  no  right  of  appeal.  It 
is  plaiit  that  under  onr  Constitution  none  of 
the  cialmants  for  sums  under  $200  could 
prosecute  an  independ^t  appeal,  and  hence 
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they  mrald  have  no  ri^  of  aK>eaI.  Nor 
wonld  they  tiaxe  audi  &n  appealable  Interest 
as  would  Justify  their  Joinder  In  the  appeal 
by  others  with  whom  they  were  similarly 
affected.  We  have  held  on  numerous  ooca- 
slfHis  tliat  service  of  notice  Is  required  on 
those  only  who,  in  addition  to  appearinff  in 
the  action,  had  some  right  of  appeal.  Car- 
stens  &  Eaties  t.  Seattle,  84  Wash.  88,  146 
Pac.  381.  Ana.  Caa.  1917A,  1070;  Sipes  v. 
Puget  Sound  Blea  B.  Co.,  60  Wash.  686,  97 
Pac.  723;  Smalley  t.  Leagniour,  30  Wash. 
307,  70  Pac.  786;  Soderberg  t.  McRae,  67 
Wash.  104,  120  Pac:  878. 

The  EAtnatlon  here  Is  aptly  expressed  in 
Robertson  Htg.  Ga  t.  Thomas,  60  Wash.  614, 
111  Paa  796: 

"We  can  look  no  further  than  to  determine  0) 
whether  he  was  a  party  to  the  action  appearing 
in  the  case;  and  (2)  whether  he  is  <mtitled  to  an 
appeal.  If  these  two  conditions  concur,  it 
must  be  i««eumed  that  be  is  affected  by  the 
jadcment;  whether  wnmfffoUy  affected  must 
DO  determined  on  the  appeal.** 

The  other  grounds  for  dismissal  are  with- 
out merit  The  motion  to  dismiss  the  appeal 
is  denied. 

[2]  Passing  to  the  merits  of  the  appeal,  it 
is  settled  law  that  an  executor  under  powers 
conferred  by  wlH  may  carry  on  the  business 
of  a  decedent  tf  sndi  testamentary  power  is 
conferred  in  distinct  and  posltlre  terms. 
Kufiaula  Nat.  Bank  T.  Manassas,  124  Ala. 
379.  27  South.  268;  Willis  T.  Sharp.  113  N. 
T.  688,  21  N.  E.  706,  4  L.  B.  A.  493. 

[3]  In  the  present  case  A.  0.  Ennis  died 
intestate,  but  prior  to  his  death  had  express- 
ed a  wish  that  his  son  Donald  be  Intrusted 
with  the  carrying  on  of  his  business,  and 
that,  on  settl^nent  of  the  estate,  Donald 
should  be  paid  91jOOO  over  and  above  his 
dlstributlTe  share.  Such  a  parol  direction 
prior  to  death  Is  not,  however,  recognized  In 
law  as  a  suflBdent  jusUflcatlfm  for  a  personal 
representative  to  continue  the  business  for 
the  benefit  of  the  family  or  estate.  Raynes 
V.  Raynes.  64  N.  H.  201;  In  re  McCoillum.  80 
App^  Div.  362,  80  N.  Y.  Snpp.  766.  The  gen- 
eral rule  is  th^,t  a  personal  representative 
has  no  power  to  continue  the  business  of  a 
decedent  unless  expressly  authorized  by  will, 
by  statute,  or  by  an  order  of  the  court  The 
only  statute  we  have  on  Uie  subject  is  Rem. 
Code,  1  1497,  which  provides: 

"If  it  be  made  to  appear  to  the  satisfaction  of 
the  court  that  it  will  be  for  the  interest  of  the 
estate  to  allow  the  executor  or  administrator  to 
sell  some  or  the  whole  of  the  poraonal-  estate 
at  private  sale,  the  court  may  so  order." 

[4]  Under  the  sanction  of  this  statute  the 
superior  court,  pursuant  to  petition  of  the 
administratrix  showing  the  consent  of  all  the 
heirs,  made  an  order  authorizing  and  em- 
powering ber  "to  sell  said  stock  of  goods  at 
private  sale  In  such  manner  as  may  to  her 
seem  best  and  of  ber  actions  make  due  re- 
port to  this  court"  This  order  goes  no  fur- 
ther than  to  authorize  the  disposal  of  the  , 
stoclc  of  goods.  It  does  not  authorize  the  | 
ccmtlnuance  of  the  business  to  the  extent  of ' 


replenishing  the  stock  of  goods.  In  fisct.  the 
petition  upca  whldi  it  was  tnsed  recited  that 
the  store  had  teen  running  during  the  ad- 
ministration of  the  estate,  "hot  that  owing 
to  the  continued  depression  in  business.  It  has 
been  impossible  to  realize  anything  in  the 
way  of  profit  from  the  business,  and  it  Is  not 
thoui^t  by  ns  advisable  to  continue  aald 
business.*'  Notwithstanding  this  representa- 
tion to  the  court  on  which  its  order  of  private 
sale  was  procured,  the  administratrix  con- 
tinued to  <K)erata  the  business  under  Uie  mau- 
agement  of  her  son  Donald  Ennls  for  nearly 
two  years  subsequent  to  the  date  of  the  or- 
der. During  this  period  ber  son  bought  new 
goods  to  place  In  the  stock,  tor  whldi  he  in- 
curred the  Indebtedness  of  93324.82,  now  be- 
fore us  for  allowance  or  rejection. 

[G,  1}  mie  administratrix  chilms  that  tlieae 
purchases  were  made  without  her  knowledge 
or  consent  and  neither  the  estate  nor  herself 
is  liable  We  hold,  however,  that  Donald 
Bnnls,  as  manager  of  the  store,  was  merely 
the  agent  of  the  administratrix,  and  that  she 
would  be  bound  by  his  acts  within  the  ap- 
parent scope  of  his  authority.  The  evidence 
shows  that  the  administratrix  was  employed 
in  the  store  at  the  time  the  goods  were  com- 
ing In,  and  at  least  had  an  opportunity  to 
know  the  condition  of  the  business.  More- 
over, after  admitted  knowledge  of  these 
claims,  she  did  not  repudiate  them,  but  prom- 
ised through  her  attorney  that  they  should 
be  paid.  Subsequently  she  obtained  an  order 
of  court  permitting  a  reduction  sale  of  the 
goods  over  the  counter,  and  on  this  sale  dis- 
posed of  the  goods,  payment  for  which  she  Is 
now  disputing.  She  is  clearly  estopped  to  as- 
sert that  she  Is  not  bound  by  the  acts  of  her 
agent  which  she  charges  were  in  excess  of 
his  authority. 

[7]  In  resisting  the  claims  of  appellants, 
counsel  for  the  administratrix  maintains  that 
she  had  no  authority  to  carry  on  the  mercan- 
tile business  even  under  the  order  of  the 
court  Inasmuch  as  no  statute  confers  that 
power  on  the  court  There  are  two  lines  of 
decision  in  this  country  upon  that  question; 
one  upholding  the  Jurisdiction  of  probate  and 
chancery  courts  to  authorize  a  personal  rep- 
resentative or  trustee  to  continue  a  decedent's 
business,  the  other  denying  such  power.  The 
general  rule,  under  which  a  personal  repre- 
sentative is  denied  the  power  of  ccmtlnulng  a 
decedent's  business,  has  some  Umitatioos, 
which  are  stated  in  18  Cyc.  242,  as  follows: 

"Good  discretion,  however,  may  require  some 
latitude  in  closing  out  the  deccdent'e  businoss, 
ani^  this  a  probate  court  will  duly  consider  when 
wttssing  upon  the  representative's  accounts, 
'rbe  personal  representative  may  be  justified 
in  continQing  the  business  of  the  decedent  so 
far  as  is  necessary  for  the  purpose  of  winding 
up  the  same  and  convertiugr  the  assets  into 
money  or  carrying  out  existing  contracts  of 
decedent.  •  •  *  The  rule  is  also  subject 
to  some  limitations  where  the  executor  is  also 
the  residuary  legatee  or  the  business  has  been 
specifically  bequeathed  to  him.  And  it  has  been 
held  that  the  consent  of  all  persons  interested 
may  aatborize  the  personal  representative  to 
carry  on  the  business  of  the  decedoit  in  goqd 
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fsith  so  as  falriy  to  b«  allowed  for  all  assets 
so  consumed." 

In  Gordon-Tiger  Go.  t,  Loomer,  50  Colo. 
400, 115  Pac.  717,  a  case  where  an  administra- 
tor carried  on  a  secondhand  store  for  over 
fonr  years,  the  court  said: 

"Generallj  speakins,  an  adminlstrmtor  may 
not  omtinue  the  bnslaesa  of  the  decedent,  nor 
use  the  assets  ct  the  estate  for  business  pur- 
poses. To  this  rule,  however,  tbere  are  excep- 
tioDs;  ss  wbero  the  decedrat  was  eugaged  in 
the  mercantile  or  manufacturing  business,  his 
representatlTe  may,  under  order  of  court,  ear- 

3r  on  the  business  for  a  sufficient  time  to 
ose  it  up.  The  administrator,  if  properly  au- 
thorized, could  continue  tho  business  for  the 
purpose  of  disposing  of  the  stock  to  advantage, 
and  might  purefaass  necessary  merchandise  to 
make  the  property  m<we  salable.  Such  pur- 
chases would  constitute  a  proper  claim  of  the 
second  dass  [expenses  adminiatratitm]  io  the 
settlement  of  tl^  estate.  A  persoo  from  whom 
be  bought  goods  could  present  the  claim  to 
the  court  for  allowance,  and  the  statute  of  doq- 
daims,  from  the  very  nature  of  the  transaction, 
would  not  apply.** 

Fleming  t.  Kelly,  IS  Goto.  App.  23,  60  Pac. 
272,  was  a  case  In  which  an  administratrix, 
under  order  of  the  court,  carried  on  the  busi- 
ness of  carriage  manufacture  for  three  years 
after  the  decedmt's  death,  purchadng  goods 
to  be  used  In  the  business,  payment  for  whi<^ 
was  resisted  by  a  aubsequ^t  administrator. 
The  court  said: 

"From  tho  necesrities  of  the  case,  neither  the 
Legislature  nor  the  constitutiooal  convention 
could  anticipate  every  business  eondngencr 
which  might  arise  in  the  settlement  of  an  eo- 
tate,  and  provUe  by  statute  specifically  the 
powers  to  be  exercised  by  the  court  in  every 
instance.  Primarily,  its  duty  is  to  see  that  tbe 
assets  <Mf  tbe  estate  are  collected  and,  if  debta 
exist,  converted  into  money  as  speedily  as 
poBsHde,  consistent  with  the  exercise  of  proper 
Dosiuess  discretion  so  as  to  prevent  a  sacrifice, 
in  order  that  the  claims  of  creditors  may  be 
satisfied,  and  tbe  remainder,  if  any,  be  dis- 
trUiuted  among  the  heirs  at  law.  It  logically 
and  reasonably  follows  that  In  furthorance  of 
this  general  power,  the  court  must  have  also 
Eucb.  powers  as  may  be  incidental  to  tt,  and 
necessary  to  carry  it  out  and  effectuate  the  pur- 
pose. •  •  •  Among  Burh  incidental  powers 
mast,  o!  necessity,  be  included,  in  a  proper  case, 
the  power  to  order  the  continuance  of  the  busi- 
ness by  the  admiaistmtMr,  temptmrily  at  least, 
so  «s  to  dispose  of  the  stock  on  hand  to  the 
beet  advantage.  The  power  may  be  oepedally 
necessary  and  required  In  rase  of  a  manufactory, 
where  it  has  on  hand  a  large  amount  of  raw  ma- 
teria] and  partly  manufactured  articles,  a  sale 
of  which  In  th«r  thm  condition  would  be  im- 
poesiblo  without  a '  sacrifice.  It  follows  aUo 
that  in  order  to  carry  out  the  power  in  sut^ 
case  that  it  may  be  absolutely  necessary  to 
parchase  some  other  material,  and  where  such 
purchase  is  made  under  such  circumstances,  we 
cannot  see  bow  it  can  be  other  than  an  ex- 
pense Incurred  in  the  settlement  of  the  estate.** 

In  line  with  tbe  foregoing  authorities,  see, 
also:  State  t.  Jones,  80  Bio.  470,  1  S.  W. 
355;  Starling  v.  Wyatt  (Miss.)  27  South. 
526;  Ih  re  Hodges,  1  Irish  R.  (18&9)  480; 
In  re  Osbum,  36  Or.  8,  58  Pac  621. 

[I]  We  think  the  rule  that  accords  to  pro- 
bate courts  discretion  to  anthorlze  the  tem- 
poraiT  continoanoe  of  a  decedent's  business 
by  his  personal  rcvfcsentatlve  is  a  salutary 
one^  and  that*  imdw  Hem.  God^  {  1^,  onz 


courts  bare  power  to  make  an  order  of  that 
nature  whldi  would  anthorlze  payment  of 
costs  of  sale  as  a  part  of  the  expenses  of  ad- 
ministration. But,  as  held  in  some  ct  the 
cases  dted  supra,  an  order  of  sale  would  not 
Justify  the  purchase  of  additional  merchan- 
dise to  the  extrait  of  keeping  the  stock  Intact, 
or  more  than  Is  necessary  to  enaUe  the  ad- 
ministrator to  sell  the  remaining  stock  to 
the  best  advantage. 

[t]  With  reference  to  tbe  rights  of  the 
trade  creditors,  those  who  have  fnmisbed  the 
business  with  merchandise  In  violation  of  the 
rule  as  above  stated,  while  tbere  is  a  dls- 
agreonent  among  the  authorities,  we  think 
the  better  rule  Is  that  they  are  restricted  to 
that  part  of  the  estate  assets  which  were  em- 
barked in  the  business  to  which  such  credi- 
tors contributed,  unless  their  rights  against 
tbe  general  assets  may  have  been  enlarged  by 
some  principle  of  estoppel  depriving  the  heirs 
and  general  creditors  of  the  right  to  assert 
their  prior  claims  against  tbe  general  as- 
sets. The  rale  Is  sncdnctly  stated  in  Frey  t. 
Elsenhardt,  116  Mich.  160,  74  N.  W.  601,  as 
follows: 

"We  onderatand  the  rule  is  that  where  an  ad- 
ministrator or  executor,  instead  of  dosing  out 
a  budncss,  oontinues  it,  even  when  authorized 
by  will  to  do  BO,  tbe  trade  debts  will  reach  only 
the  trade  assets;  that  is,  the  property  that  was 
employed  in  the  business  or  that  was  tbe  result 
of  doing  the  business.  Laible  v.  Ferrr,  32  N.  J. 
Eq.  701.  Seo,  also,  Altheimer  v.  Hunter,  06 
Ark.  150  [10  S.  W.  406):  Lodit  r.  Bafarens, 
28  Ohio  St  281  [22  Am.  Bepw  878]." 

In  Allhelmer  t.  Hunter,  66  AiiL  160, 19  8. 
W.  486,  It  la  said: 

"Tha  order  of  the  probate  court  directing  Hht 
administrator  to  continue  the  mercantile  busi- 
uess  of  the  intestate  created  no  greater  power 
in  the  administrator  than  if  it  had  been  made 
upon  directiona  to  that  effect  to  an  executor 
by  the  terms  of  a  will.  But  in  the  latter  case 
tho  authorities  are  uniform-  to  the  effect  that 
neither  the  executor  nor  bis  trade  creditors  can 
resort  to  the  general  assets  of  the  estate  for 
the  purpose  of  reimbursement  or  paymont,  un- 
less It  is  clear  that  the  testator  Intraded  to  make 
them  Uable  for  the  debts  contracted  by  the  exec- 
utor. In  such  a  case  advances  are  made  by 
tbe  administrator,  and  credit  extended  by  those 
who  give  him  credi^  upon  the  faith  of  the  as- 
sets embarked  in  the  trade  or  business,  and 
their  remedies  are  confined  to  such  assets.  2 
Woemer,  Administration,  f  32S,  p.  680,  note 
5:  Jones  v.  Walker,  108  U.  S.  444  [20  L.  Ed. 
404];  Ex  parte  Garland,  10  Ves.  Jr.  110; 
Laible  V.  Fterry.  32  N.  J.  Eq.  TOL** 

[101  The  authority  to  carry  on  business 
under  order  of  the  court  is  governed  by  the 
same  principles  which  apply  in  case  of  con- 
ducting a  business  under  testamentary  pow- 
ers. The  rule  in  the  latter  case  is  thus  stat- 
ed In  18  Gya  244: 

"Where  the  representative  Is  authorized  to 
carry  on  tbe  decedent's  boriness  after  his  death, 
only  such  assets  the  estate  as  are  iuvestcd 
in  tbe  business  at  the  time  of  the  decedent's 
death  can  be  considered  as  trade  assets;  and, 
in  tho  absence  of  some  clear  authority  in  the 
will,  tbe  other  property  of  the  estate  cannot  be 
subjected  to  the  risks  ot  trade,  or  be  made  liable 
for  debta  contracted  by  the  repreaentatlTe  in 
carrying  on  the  busduess.'* 
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In  fnrtber  snpport  of  the  foregoing  rule, 
see:  WUlls  v.  Sharp.  113  N.  T.  686,  21  N.  E. 
70S,  4  Li  R.  A.  493;  la  re  Sharp,  5  Dem. 
(N.  T.)  516;  Furst  t.  Armstrong,  202  Pa.  348, 
61  Atl.  096.  90  Am.  St  Bep.  663;  X>avla  t. 
Cairistfan,  15  Grat  (Ver.)  11 ;  Smith  t.  Ayer, 
101  D.  S.  320.  23  I*  Ed.  955. 

[1 1  ]  The  principle  of  estoppel  is  Invoked  in 
this  case  by  the  trade  creditors  for  the  pur- 
pose of  subjecting  the  general  assets  of  the 
estate,  otherwise  beyond  their  reach,  to  the 
lien  of  their  claims.  The  weight  of  authori- 
ty undoubtedly  is  that  the  consrat  of  the 
adult  heirs  that  the  administrator  may  carry 
on  the  business  conducted  by  the  decedent 
will  estop  them  from  enforcing  any  personal 
liability  against  the  administrator  for  loss- 
es Incurred  by  him  In  such  business.  Swaine 
v.  Hemphill,  165  Mich.  661,  131  N.  W.  68,  40 
U  R.  A.  (N.  S.)  201. 

[12]  This  rule  is  also  extended  to  general 
creditors,  who  as  benefldarles  of  the  estate 
expressly  consent  that  the  administrator  may 
carry  on  such  business.  It  will  be  seen, 
however,  that  this  rule  does  not  aid  the  trade 
creditors,  who  stand  on  a  different  footing 
from  that  of  the  heirs  and  the  creditors  of 
the  decedent,  in  that  they  never  had  an  In- 
terest in  the  graeral  assets.  It  is  otherwise, 
liowever.  In  regard  to  the  assets  embarked  in 
trade.  Where  the  heirs  and  general  creditors 
consent  that  that  portion  of  the  estate  may 
be  carried  on  as  a  business  venture,  they  are 
eetopped  to  dispute  the  liability  of  the  trade 
assets  of  the  estate  for  debts  Incurred  there- 
in by  the  administrator.  We  tlilnk  to  this 
extent  only  are  the  trade  creditors  entitled 
to  take  advantage  of  the  principle  of  estop- 
pel. 

The  evidence  shows  that  all  the  heirs  and 
the  widow  of  the  intestate  agreed  among 
themselves  that  Donald  Ennls  should  con- 
duct the  business  carried  on  by  A.  C.  Ennls 
in  his  lifetime,  and  this  private  arraJigement 
was  followed  for  a  year  before  bringing  it  to 
the  attention  of  the  probate  court.  Finally 
resort  was  had  to  the  court  for  authority  to 
the  administratrix  to  sell  the  stock  of  goods 
"in  such  manner  as  may  seem  to  her  for  the 
best  interests  of  the  estate."  The  petition  to 
the  court  was  signed  by  the  administratrix 
and  all  the  heirs.  Donald  Ennls  was  con- 
tinued in  charge  of  the  business  under  this 
order  until  his  Qnal  sickness  and  death  near- 
ly two  years  later.  During  this  time,  while 
acting  under  the  order  of  the  court'  as  grant- 
ed to  the  administratrix,  the  indebtedness  for 
new  goods  here  in  question  was  Incurred. 
The  administratrix  and  the  heirs  claim  that 
they  had  not  authorized  the  purchase  of 
fresh  stock  and  did  not  know  it  was  done, 
but  we  think  their  participation  in  the  af- 
fairs of  the  estate  was  BUlficlent  to  charge 
them  with  notice,  whether  they  had  actual 
notice  or  not. 

i\t\  The  general  credltw  Hayei  &  Bajes, 


Bankers,  never  expressly  consented  to  the 
course  of  conduct  here  outlined ;  but,  as  the 
holder  of  a  snbstaatial  claim.  It  must  have 
been  cognizant  that  this  business  was  being 
conducted  as  a  going  business,  and  Its  fail- 
ure to  take  any  action  to  assert  its  rights 
estops  it  from  now  claiming  as  against  the 
trade  creditors, 

t14]  But  whUe  the  fact  that  the  business 
was  carried  on  with  the  consent  of  the  heirs 
and  the  administratrix  was  sufficient  to  es- 
top them  from  disputing  the  prior  rights  of 
the  appellants  In  the  trade  assets,  it  dues  not 
estop  them  from  denying  liability  as  to  the 
general  assets.  Trade  creditors  have  no 
right  to  be  placed  on  an  equality  with  those 
existing  at  the  date  of  decedent's  death,  and 
who  are  entitled  to  share  in  the  estate  as  It 
then  existed. 

[IB]  They  contract  with  the  personal  rep- 
resentative, chargeable  with  notice  as  to  any 
limitation  on  his  powers  to  bind  the  estate^ 
They  are  not  In  any  sense  creditors  of  the 
decedent.  They  deal  with  the  administrator 
on  his  personal  credit  and  on  the  credit  of 
the  business  conducted  by  him.  The  primary 
idea  of  administration  is  to  preserve  the  es- 
tate for  the  benefit  of  those  interested  in  It 
at  the  time  of  the  owner's  death,  and  courts 
should  be  slow  to  adopt  a  rule  involving  a 
departure  from  that  idea.  The  Intent  of  the 
law  originally,  in  permitting  a  personal  repre- 
sentative to  conduct  a  going  business,  was 
that  he  should  wind  it  up  without  unneces- 
sary sacrifices.  But  it  tias  t>ecome  quite  com- 
mon for  administrators  to  continue  a  busi- 
ness as  if  it  was  to  be  maintained  Intact  as 
a  going  concern.  Such  a  course  is  unwar- 
ranted either  by  the  statute  or  by  general 
law. 

The  net  proceeds  arising  from  the  business 
conducted  by  the  admLnlstratrlx  were,  as  al- 
leged in  her  petition,  $870,  and,  as  found  by 
the  court,  $050.85.  Whatever  the  amount 
may  be.  It  was  derived  In  part  from  the  sale 
of  goods  bought  from  the  appellants,  and 
they  are  entitled  to  have  such  proceeds  ap- 
plied on  their  claims.  Their  tdalmB  are  al- 
lowed to  that  extent. 

The  rule  here  announced  must  be  under- 
stood as  going  no  farther  Uian  the  Issue  pre- 
sented upon  the  allowance  or  rejection  of 
the  claims.  Whatever  rights  the  appellants 
may  have  against  the  administratrix,  while 
raised  In  the  briefs  of  counsel,  are  not  prop- 
erly before  us  for  consideration,  and  hence 
will  not  be  passed  upon  at  this  time. 

The  judgment  of  the  superior  court  will  be 
reversed,  with  directions  to  allow  the  claims 
of  appellants  as  preferred  claims  against 
moneys  In  the  hands  of  the  adminlstratrlr 
derived  from  the  sale  of  the  stock  of  mer- 
chandise. 

ELLIS,  a  J.,  and  MOUNT,  HOLCOMB, 
and  PABKBBt  JJ,,  Gondm 
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BAKER  &  LOCKWOOD  MFC.  GO.  t. 
VOORHEES  et  ftL   (No.  8GS»Jt 
(BoprcDM  Oonrt  of  Oklahoma.   May  IB,  1017.) 

(Spttabut  hv  the  Court.) 

Appeal  and  Ebbob  «s>568—Ca8S-Mai«— No- 
tice. 

Where  plaintflT  in  error  has  prepared  and 
■erred  a  ease-made,  and  baa  siven  the  prescribed 
BOtice  of  the  time  and  place  that  same  will  be 
yrcsnted  to  the  trisl  judge  for  settlement  and 
tinature.  and  the  trial  judge  ia  absei-t  at  such 
tiiM  and  place,  said  notice  becomes  functus  oF- 
ficio,  aod  before  such  case-made  can  be  legally 
settled  aod  sisned  another  notice  of  the  time  and 
place  of  settling  and  signing  must  be  lerred  upon 
the  oppfMite  party. 

[Ed.  Note.— For  other  cases,-  see  Appeal  and 
Enor.  Cent.  Dig.  SS  252»-2S29.] 

Krror  from  County  Court,  Okmulgee  Coun- 
ty :  Mark  L.  Bozarth,  Jadge. 

Action  by  tbe  Baker  A  Lockwood  Manofac- 
taring  Company  against  Lee  A.  Voorbees  and 
«Qtera.  Jndgnjeot  for  defendants,  motion  for 
new  trial  sustained  as  to  defendant  Qreen- 
walt,  and  oTerruled  as  to  defendant  Voor- 
bees, and  plaintiff  brings  error.  Appeal  dis- 
missed. 

Swain  A  Griffith,  of  Okmnlgee,  and  WU- 
Uam  W.  Staelley,  of  Kansas  City,  Mo.,  for 
plaintiff  In  error.  Coebran  &  Elllsini,  of  Ok- 
mnlgee, for  d^en^ants  ia  wrur. 

HARDT.  J.  Plaintiff  in  wror  commenced 
Alls  action  against  defendants  In  emn*  on  an 
alleged  ooutract  of  guaranty,  ^e  parties 
will  be  referred  to  as  they  appeared  in  tbe 
trial  court. 

Hichards  having  died,  and  his  death  being 
soggested.  the  action  as  to  blm  was  dl^las- 
ed,  and  was  also  dismissed  as  to  the  trustees 
of  U  O.  O.  M.  Trial  resulted  In  Judgment 
for  defendants.  Plaintiff  filed  motion  for 
new  trial,  which  was  sustained  as  to  defend- 
ant Grcenwalt,  and  overruled  as  to  the  de- 
fendant Voorbees.  lime  was  granted  in 
which  to  prepare  and  serve  case-made,  wblch 
was  duly  prepared  and  served  by  plaintiff, 
and  suggestion  of  amendments  by  defendant 
Voorbees  was  duly  served  upon  plaintiff. 
Notice  was  thereafter  served  by  plaintiff  that 
tbe  case-made  would  be  presented  to  the  trial 
judge  on  July  6,  1910,  for  settling  and  sign- 
ing. Oq  that  day  the  trial  Judge  was  absent, 
and  tbe  case-made  could  not  be  presented  to 
him.  but  on  the  succeeding  day,  July  7,  1916, 
in  the  absence  of  defendants  in  error  or  any 
one  representing  them,  and  without  addi- 
tional notice,  the  case-made  was  settled  and 
signed  by  tbe  Judge,  without  Incorporating 
therein  the  amendments  suggested  by  defend- 
ants, which  had  been  served  upon  plalnUff. 
UotloD  Is  made  to  dismiss  tbe  appeal,  be- 
cause same  was  signed  and  settled  upon  a 
day  subsequent  to  that  fixed  in  the  notice,  In 
the  abscaice  oi  def«idants,  without  incorpo- 
rating in  the  case-made  the  amradments  sug- 
gested. 

^sForoihw 


The  motion  must  be  sustained.  It  is  now 
the  established  rule  Iji  this  coort  that  where 
the  plaintiff  In  error  has  prepared  and 
served  a  case-made,  and  has  given  tbe  pre- 
scribed notice  of  the  time  and  place  that  the 
trial  Judge  vrlll  be  asked  to  settle  and  sign 
the  same,  and  the  trial  Judge  is  absent  at 
the  time  and  place  named  In  such  notice, 
such  notice  becomes  foncttis  officio,  and  be- 
fore such  case-made  can  be  legally  settled 
and  signed  another  notice  of  the  time  and 
place  of  settling  and  signing  must  be  served 
up<m  the  oFVosite  parties.  Southwestern 
Surety  Ins.  Co.  v.  Going,  150  Pac.  488 ;  Sand 
Springs  Ry.  Oo.  t.  Ollpbant,  157  Pa&  284: 
Wood  V.  King,  Ifil  Fac.  686. 

The  motion  is  sustained,  and  the  case  dis- 
missed. All  the  Jnstlces  concur. 


(47  OU.  26> 

ATCHISON,  T.  ft  S.  F.  RT.  GO.  v.  STATE. 
(No.  2347.) 

(Supreme  Oonrt  of  Oklahoma.  Sept  30, 1913.) 
fSvUabut  by  the  Court.) 

1.  Oabbiebs  *=>18(1)— OanKB  or  Oobpobation 
CoHuissiOR  —  Violation  or  Obobb— Evi- 
dence. 

Evidence  examined,  and  held  sufficient  to 
SQstain  the  finding  of  the  O>rporatfon  Commis- 
aion  that  one  of  its  orders  had  been  violated. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  13.  1&-18,  20,  24.] 

2.  Cabbibbs  «s>18(1>— CoBPOBATion  CoMias- 
BioN— Violation  or  Obdeb— Contehpt. 

Sections  1192  and  1193,  Rev.  Laws  1910. 
empowers  tbe  state  Corporation  Commisflion  to 
punish  as  for  contempt  any  railway  company 
violating  any  of  the  rules  or  requirements  of  the 
Commission,  but  places  a  limitation  upon  sudi 
power  and  the  discretion  of  the  Commission  as 
to  the  kind  of  punishment  and  amount  of  fine 
that  may  be  imposed  by  the  Commission,  by 
specifying  the  maximum  penalty  the  Commis- 
sion may  assess  against  a  violator  of  any  of  its 
orders;  and  so  long  as  the  (Commission  does  not 
exceed  this  limitation,  specifically  imposed  by 
tbe  statute,  where  there  bnve  been  no  errors  in 
the  proceeding  prejudicial  to  defendant,  this 
court  is  without  power  to  disturb  the  judgment 
of  tbe  Commisflion  fixing  the  amount  of  the  pen- 
alty. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  {{  13,  16-18,  20,  24.] 

AiH>eal  from  Ordw  of  Ocnporatimi  Omu- 
mlsslou. 

Proceeding  by  the  State  against  the  Atdil- 
son,  Topeka  ft  Santa  Railway  Company, 
charging  tbe  vUdaticm  qH  an  order  of  the  Cor- 
poraticm  CMnmlsslon.  FrtHU  an  order  of  tbe 
Commission  adjudging  the  road  In  contempt, 
it  appeals.  Judgment  o£  Commission  af- 
firmed. 

Cottingham  ft  Bledsoe,  of  Oklahoma  City, 
for  appellant  Chas.  West  Atty.  Gen.,  and 
Chaa.  li.  Moore,  Asst  Atty.  Oen.,  for  tbe 
State. 

ECATES,  C.  J.  [1,  2]  This  appeal  is  prose- 
cuted trfxa  an  order  of  the  CJorporation  Com- 
missi ou,  adjudging  appellant  guilty  of  ccm- 
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tempt  for  harlsc  violated  wbat  Is  known  as 
CommlsBloa  Order  Na  4  ot  the  state  Ocnpo- 
ratlon  CommtsBion.  Said  order,  among  other 
thlngB,  provides  that  It  shall  be  the  duty  oC 
every  railway  or  railroad  company  to  open 
its  waiting  rooms,  ticket  windows,  and  bag- 
gagraooms  one  boor  before  scliednle  time  of 
arrival  of  trains.  Tbis  prooeedlns  was  begun 
before  tbe  Commission  by  one  O.  B.  Fields 
filing  bis  complaint,  wherein  be  diaises  tbat 
qipellant,  Ommgli  Its  agent  In  tbe  town  of 
Avard,  OkL.  aa  the  nlgbt  of  tbe  9tb  <^  Harai, 
1910,  Tiolated  said  orAer  of  the  CommlsslMi 
by  falling  to  open  Its  tichet  windows  at  said 
station  ontll  10  minutes  prior  to  tbe  time  of 
arrival  of  its  passenger  train,  which  was  due 
at  that  station  at  12:20  a.  m.  By  reason  of 
which  he  alleg»t  that  he  and  other  passen- 
gers were  compelled  to  pay  three  cents  a  mile 
for  transportation  instead  of  two  cents  per 
mile,  because  at  12  o'clock  on  tliat  night  a 
new  sdiedulQ  of  rates  to  that  effect  became 
^ectlve  aptm  ai^lant's  line  of  road-  No 
appeal  seems  to  have  been  taken  from  the  ac- 
tion of  the  Commission  In  promulgating  said 
Commission's  order  No.  4,  herein  alleged  to 
have  been  violated.  The  power  of  the  Com- 
mission to  make  said  order  and  Its  validity 
is  not  questioned  In  this  proceeding.  By  sec- 
tion 1  of  an  act  of  the  Legislature,  approv- 
ed May  26,  1008,  entitled  "An  act  providing 
fOr  tbe  punishment  of  any  corporation,  per- 
son or  firm  for  contempt  for  the  violation  of 
any  order  or  requirement  of  the  Corporation 
Commission,"  etc.,  it  is  provided  that  any 
coiporatlon,  pers<m,  or  firm  may  be  flned  by 
the  Commission  not  exceeding  $500,  as  the 
Commission  may  deem  proper,  for  the  viola- 
tion of  any  of  its  rules  or  requirement*!,  and 
eaA  day's  cratlnuance  of  said  violation  is 
made  to  constitute  a  separate  oSeuae.  Sec- 
tion 2  of  the  act  provides  tbat  the  Commis^on 
may  punish  such  corporation,  for  violation 
of  its  order,  as  for  contempt,  and  prescribes 
the  procedure  by  which  such  prosecution  may 
be  made.  Sess.  Iaws  1907-08,  p.  228:  seo- 
tlons  1102,  1103,  Rev.  Laws.  A  general  de- 
murrer of  appellant's  to  the  complaint  was 
overruled.  Whereupon,  after  answer  was 
filed  by  appellant  and  demand  for  jury  over- 
ruled, a  trial  before  the  Commlssiou  was  bad, 
resulting  in  flndlugs  and  an  order  by  the 
Commission,  adjudging  appellant  guilty  and 
assesidng  a  fine  against  It  In  the  sum  of  $500. 

There  is  evidence  to  establish  that  the  town 
of  Avard  Is  the  Junction  point  of  appellant's 
line  of  railway  and  a  line  of  the  St.  Louis  ft 
San  Francisco  Railway ;  that  on  the  night  of 
March  9,  1910,  plaintiff  arrived  In  said  town 
on  the  St  Louis  &  San  Frandsoo  Railway 
and  went  at  about  the  hour  of  11  o'clock  to 
appellant's  depot  for  the  purpose  of  embark- 
ing upon  one  of  appellantTs  trains  going 
southwest,  which  was  due  to  arrive  at  Avard 
at  12:10.  The  evidence  also  establishes  that 
there  were  a  number  of  other  passengers  who 
went  to  appellant's  statim  at  about  the  same 
time  for  similar  purposes.  Tbe  tldtet  win- 


dow of  the  station  was  not  opened,  according 
to  tbe  testimony  of  the  i»weentlon,  ontU  five 
minutes  before  the  schedule  time  for  arrival 
of  the  train,  and,  aocMdlng  to  tbe  testimony 
of  defeaadant,  tbe  window  was  not  opoied 
until  12  minutes  before  sDclt  time.  Defend- 
ant, both  by  its  answer  and  Its  evldmce,  ad- 
mits the  violation  of  the  order,  but  seeks  to 
purge  Its^  of  contempt  or  to  Justify  or  ex- 
cuse Its  actlMi  by  diowlng  that  tlie  train  was 
anwoximately  one  hour  late,  and  that  tbe 
agent  of  appellant  at  that  point  was  engag- 
ed, during  the  hour  Immediately  preceding 
tbe  schedule  arrival  of  the  train.  In  perform- 
ing other  services  which  he  was  required  to 
perform  by  the  company,  to  wit,  assortlog 
mall  packages  that  were  to  be  placed  upon 
said  train,  and  that  tbn  window  was  opened 
for  an  hour  Immediately  tKfore  the  depar- 
ture of  the  train,  though  not  an  hour  before 
the  schedule  time  for  its  arrival,  l^e  Com- 
mission took  the  view  that  the  evidence  of  ap- 
pellant was  not  sufficient  to  purge  it  of  con- 
tempt for  the  violation  of  the  order;  and  we 
have  not  been  convinced  by  the  presentation 
of  the  case,  made  by  appellant,  tbat  the  Com- 
mission committed  reversible  error  In  this 
conolndon.  The  purpose  of  the  order  vio- 
lated Is  not  only  to  afford  the  traveling  public 
an  opportunity  to  obtain  at  each  station  of  a 
railway  company  Information  r^ardlug  Its 
trains  and  the  procuring  of  tickets  and  the 
checking  of  baggage  before  a  train  arrives 
upon  whlcb  any  sacA  passenger  Int^ds  to 
depart,  but  also  that  the  patronizing  public 
may  know  at  wbat  times  during  the  day  It 
can  have  access  to  the  ticket  office  of  any 
such  comiMiny  to  transact  such  business. 
While  It  is  sbo^vn  that  during  a  part  of  the 
time  the  window  should  have  been  opened 
appellant's  agent  was  busy  with  other  work. 
It  is  not  shown  that  sudi  work  could  not  have 
been  postponed  until  after  the  services  re- 
quired by  the  order  had  been  rendered ;  nor 
does  the  record  show  that  he  was  tbe  only 
person  to  rrader  such  service.  Ttie  most  the 
record  shows  In  this  respect  la  that  during 
the  time  the  rule  prescribed  by  the  Commis- 
sion required  the  tlck^  window  to  be  open- 
ed for  the  accommodation  of  the  traveling 
public.  It  was  not  open,  and  that  the  agent 
was  doing  s<HnethIng  els& 

It  Is  asserted  in  the  brief  of  counsel  for 
at^llant  that.  If  the  order  of  the  Commis- 
sion is  to  be  construed,  as  It  has  been  con- 
strued by  the  Commlssim,  to  require  that  the 
ticket  window  at  every  station  shall  be  open 
continuously  for  the  period  of  one  hour  be- 
fore the  schedule  time  for  arrival  of  each 
train  at  all  tbe  stations,  regardless  of  the 
amount  of  business  that  may  be  d<»ie  at  such 
station,  the  order  Is  void,  because  unreason- 
able and  unjust  It  may  be  that  the  applica- 
tion of  the  order  to  some  stations  pf  appel- 
lant In  the  state,  or  to  some  stations  of  other 
railway  companies  in  the  state,  may  place  an 
unreasonable  and  unjust  burden  upim  the  rail- 
way company,  where  the  volume  of  business 
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Is  exceedingly  email,  and  where  there  are 
bat  iaw  passengers  who  depart  from  such 
stations,  and  where  the  rerenne  received 
tnxa  the  business  of  such  station  wUl  not 
juBtUy  or  require  the  employment  of  more 
than  one  person  to  transact  the  business  of 
the  railway  company  at  such  a  station,  and 
yet  the  other  duties  and  work  Imposed  upon 
htm  to  transact  the  business  of  said  company 
would  not  permit  him  to  attend  to  the  ticket 
window  and  the  baggageroom  for  the  period 
of  one  hour  before  arrival  of  any  trains,  as 
required  by  this  order.  But  the  evidence  In 
thiw  case  does  not  show  that  Bu<di  a  state  of 
facts  exists  as  to  the  station  here  Involved. 

It  Is  also  contraded  that  the  amount  of  the 
fine  assessed  by  the  Commission  is  unreason- 
able and  unjust,  and  that  the  order  should  be 
reversed  upon  this  ground.  This  contention, 
we  think,  also  Is  without  merit.  The  statute 
emirawers  the  Commission,  when  it  finds  In 
any  proceeding  brought  before  It  for  that 
purpose  that  any  railway  company  has  violat- 
ed one  o<  Its  orders,  to  assess  a  fine  against 
sach  company  for  any  sum  not  to  exceed  $500 
tor  Buch  offense.  Tbe  statute  has  placed  a 
limitation  upon  the  power  and  dlscfttlon  of 
the  Commission  as  to  the  kind  of  punishment 
and  amount  of  the  fine  that  may  he  Imposed 
by  the  OomndsslMi ;  and,  so  long  as  the  Com- 
mission does  not  exceed  this  limitation,  spe- 
dflcally  Imposed  by  the  statute,  where  there 
have  been  no  errors  in  the  proceeding  preju- 
dicial to  defendant,  we  think  the  court  Is 
without  power  to  disturb  the  Judgment  of  the 
Oommlsslon,  assesslns  the  penalt7. 

Hie  judgment  of  tbe  Commission  Is  afflrm- 
ed.  All  the  Justices,  except  LOOPBOTTR- 
ROW  and  TURNER,  JJ.,  not  partldpatlng, 
coDCnr. 


STATE  ex  reL  MILLER  v.  BUDLET,  Dis- 
trict Judse.    (Na  8683.) 

(Bvpnme  Oourt  of  Oktafaoma.   April  24,  1917.) 

(BvUahut  by  tJu  Court.) 

Affkaz.  and  Ebbob  ^»1202— Mandaicus  ®=3 
5&— Remand— GBauNOB—ENraT  of  Jddq- 
iiXNT  WmronT  Retbial. 
P.  sned  M.  in  the  district  court  for  cancel- 
ladon  of  a  deed  executed  by  F.  to  M.  on  the 
ground  ct  fraud  and  mental  incapacity.  Judg- 
ment was  rendered  in  favor  of  F.  canceling  tbe 
deed.  Up<m  appeal  to  the  Supreme  Court  the 
eavsfl  was  "reversed  and  remanded  for  a  new 
triaL"  After  the  mandate  bad  been  issued  and 
spread  of  record  in  the  district  court,  M.  Sled 
his  motion  for  judgment  on  the  opinioo  am]  man- 
date. F,,  by  leave  of  court,  then  filed  his  amend- 
ed petition.  M.  filed  his  motion  to  strike  the 
amended  petition.  The  court  overruled  both  the 
motioD  for  judgment  and  tbe  motion  to  strike. 
In  an  action  M,  for  writ  of  maodamus 
against  the  district  judge  to  compel  him  to  en- 
ter judgment  on  the  mandate  and  opinion  of  tbe 
Supreme  Court  held,  that  It  was  the  duty  of 
tbe  trial  court  to  grant  a  new  trial ;  that,  the 
proceedings  thus  far  taken  in  a  retrial  of  the  case 
being  interlocutory  and  reviewable  on  a  eeoond 
appeal  after  a  retrial,  mandamus  will  not  lie 


to  compel  the  district  judge  to  enter  Judgment 
without  a  retrial. 

[Ed.  Note.— For  oCh«-  cases,  see  Appeal  and 
EiTor.  Cent  Dig.  1 466& ;  Mandamus,  Cent.  Dig. 
f  121.1 

Original  mandamus  the  State,  on  rela- 
tion of  C  W.  Miller,  acftlnst  0.  B.  Dndley, 
Jndge  of  tbe  District  Ooort  of  Ohoctaw  Coun- 
ty.  Writ  denied. 

I.  L.  Strange^  of  Hugo,  for  irialntlff.  Mc- 
Pherren  &  Cochran,  of  Durant,  for  defendant. 

TURNER,  J.  On  October  20,  1916,  the 
state  of  Oklah<Mna,  on  relation  of  C  W.  Mil- 
ler, filed  Its  petition  In  this  court  praying  for 
a  writ  of  mandamus  against  C.  E.  Dudley, 
Judge  of  the  district  court  of  Choctaw  coun- 
ty. Tbe  f&cts  out  of  which  this  proceeding 
grew  are  substantially  as  follows:  On  May 
8,  1913.  Qrover  G.  9\»Isom  sued  0.  W.  MU- 
ler,  relator  herein,  In  tbe  district  court  of 
Choctaw  county,  to  set  aside  a  warranty  deed 
executed  by  Folsom  to  Miller  on  May  5, 
1913,  for  his  ailotmrat  of  land,  upon  the 
ground  of  fraud  In  Its  procurement  and  men- 
tal incapacity  to  contract.  Judgment  was  ren- 
dered In  that  court  canceling  and  setting 
aside  said  deed,  upon  tbe  gronnd  of  mental 
incapacity  only  of  Folsom  to  execute  the 
same.  Upon  appeal  by  Miller  to  this  court 
(Miller  T.  Folsom,  149  Pac.  1185),  after  con- 
sidering the  errors  assigned,  and  holding 
that  the  evidence  did  not  tend  to  show  mental 
Incapacity  on  the  part  of  the  plaintiff  suffi- 
cient to  set  aside  the  deed,  the  court.  In  sum- 
ming up,  said: 

"We  are  therefore  of  opint<w  that  the  court 
did  wrong  to  set  aside  the  deed  complained  of. 
and  for  that  reason  the  cause  is  reversed  and 
remanded  for  a  new  trial." 

After  the  mandate  had  Issued  to  the  dis- 
trict court  at  said  county,  and  the  same  had 
be^  spread  of  record,  defaidant  in  said  ac- 
tion (relatw  here)  filed  his  motion  for  Judg- 
ment on  the  opinion  and  mandate  <tf  this 
court  Folsom,  the  plaintiff  In  said  action, 
filed  his  amoided  petition,  alleging  practi- 
cally the  same  sronnda  why  the  deed  should 
be  set  aside  as  were  cuisidered  by  this  court 
in  said  cause  on  appeaL  Miller  then  Sled 
his  motion  to  strike  tbe  am«ided  petition, 
upon  tbe  ground  that  he  was  entitled  to 
Judgment  upon  the  mandate  Issued  by  this 
court  Upon  a  hearing  of  said  motion  for 
Judgment  the  court  overruled  the  same  and 
granted  leave  to  plaintiff  to  file  his  amend- 
ed petition.  The  court  also  overruled  the 
motion  of  defendant  to  strike  said  amended 
petition  from  the  files.  FlaintlCf  prays  that 
a  writ  of  mandamus  be  allowed  by  this  court, 
requiring  said  respondent  as  such  district 
Judge  to  rendw  a  Judgment  in  said  action 
on  the  opinion  and  mandate  of  this  court, 
without  a  retrial  ot  the  case  In  said  court. 

The  court  did  not  err  In  refusing  to  «iter 
Judgment  In  favor  of  relator;  this  for  the 
reason  that  It  was  the  duty  of  the  trial  court 
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to  iwoceed  with  a  new  trtal  In  accordance 
with  the  Jadgment  of  this  court  revers- 
ing and  remanding  the  case.  Tbe  district 
coart  was  boond  by  the  decree  as  the 
law  of  the  case,  and  must  carry  it  into  ex- 
ecntlon  accordtng  to  the  mandate  of  this 
court  GlUilaud  t.  Bllby  (Okl.)  1C6  Pac  299. 
The  district  coart  was  about  to  proceed  to  a 
new  trial  of  the  case  pursuant  to  the  direc- 
tions of  this  court,  by  permitting  plaintiff  to 
amend  bis  petition,  and  such  ameodmMit 
was  pemiissible.  Ball  v.  Rankin,  23  Okl. 
801,  101  Pac.  1105.  But,  if  the  case  should 
proceed  to  a  new  trial  as  directed  by  the 
judgment  of  this  court,  and  the  facts  and 
qnestiona  of  law  presented  are,  in  effect,  the 
same  as  presented  In  the  former  appeal  in 
aaid  case,  of  course  it  would  then  be  the  duty 
of  the  court  to  rendw  judgment  in  favor 
of  defendant  Miller,  as  before.  St.  L.  ft  8, 
F.  R.  Co.  V.  Olark,  42  Okl.  638,  142  Pac.  396; 
Metropolitan  Ry.  Co.  v.  FonvlUe,  36  Okl.  76, 
125  Pac.  1125.  Bat  the  proceedings  thus 
far  taken  in  a  retrial  of  the  case  are  Inter- 
locntory,  and,  such  proceedings  being  re- 
viewable on  appeal  after  a  retrial,  manda- 
mus wlU  not  lie  to  review  the  action  of  the 
Judge  in  proceeding  to  carry  out  the  mandate 
and  Judgment  of  this  court  26  Cyc  202, 
states  the  rule  as  follows: 

"Tha  rule  Is  almost  aniversal  that  mandamus 
will  not  Ii«  to  correct  or  review  ioterlocotory 

EroceedingB,  eveo  though  no  Immediate  appeal 
I  siven ;  such  proceedings  being  reviewable  on 
appeal  or  error  from  final  jnd^ent  or  decree. 
A  very  great  portion  of  such  proceedings  In- 
volve judgment  and  discretion,  and  conld  not  in 
any  event  be  corrected  by  mandamus ;  and  the 
delay,  vexation,  and  expense  attending  interfer- 
ence idth  trial  courts  In  interlocutory  matter* 
would  be  burdensome." 

For  the  reasons  stated,  the  petition  for 

writ  of  mandamus  will  be  d^Ued.   All  the 

Justices  ctmcnr. 


WATTS  at  aL  T.  HOnST(»T  «t  aL 
(No.  8007.) , 
(Suprem*  Oonrt  of  Oklahoma.  May  15,  1917.) 

(SyOahut  by  the  Court.) 

1.  iKPAirrS  «=»50— "NECBBSABISa"— Attob- 
NET'B  FESB— DiSAITIBHAnOK. 

Attorney's  fees  on  account  of  services  ren* 

dered  in  behalf  of  the  estate  of  a  miuor  are  not 
"Decessariea"  under  section  8S6,  Rev.  Laws  1910, 
and  a  claim  therefor  may  be  disaihrmed  by  the 
minor. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  U  114,  115.  117-126. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Necessaries.] 

2.  IlfFANTS  ^49— Attobnbt'8  Fkeb— Rioht 

or  ACTION. 
An  action  at  law  by  an  attorney  to  recover 
upon  quantum  meruit  for  the  value  of  services 
rendered  the  estate  of  a  minor,  in  the  absence  of 
a  showing  express  authorization  by  tbe  county 
court  prior  to  the  rendition  {ft  tbe  services,  or 
a  subsequent  allowance  therefor,  cannot  be  maln- 
taincd  ajiainst  the  minor. 

[Kd.  Note.— For  other  eases,  see  Infanta,  Gent 
Dig.  fS  112,  113.] 


CommtBsioners*  Oplnlm,  DlvlaUm  No.  2. 
Error  to  County  Court,  Mcintosh  County; 
Jas.  W.  Robertson,  Judge. 

Action  by  Jeas  W.  Watts,  Oharlee  G. 
Watts,  and  Charles  A.  Cook  against  Lncien 
Houston  anVl  others.  There  was  Judgment 
for  the  defendants,  and  plainUffs  bring  error. 
Affirmed. 

Jess  W.  Watts,  of  Wagoner,  for  plaintiffs 
in  error.  C.  H.  Tully,  of  Gufanla.  for  de- 
fendants in  error. 

GAL6RAITH,  0.  This  appeal  presents 
one  question  only,^  namely :  Can  an  action 
at  law  be  maintained  against  a  minor  by  an 
attorney  to  recover  fees  for  services  render- 
ed the  estate  of,  the  minor  without  specific 
authorizatlm  of  the  probate  court  prior  to 
the  rendition  of  such  services?  The  trial 
court  answered  the  question  in  the  negative. 
The  claimants  appealed.  The  testimony  tak- 
en at  the  trial  is  not  brought  up  in  the  rec- 
ord. The  trial  court  however,  made  findings 
of  fact  and  conclusions  of  law.  Tbe  plaintiff 
moved  for  jiAlgment  upon  these  findings,  and 
excepted  to  the  denial  of  such  motion.  The 
facts  found,  briefly  stated,  are  as  follows: 
niat  the  ancestor  made  a  will  by  which  his 
estate,  consisting  prindpatly  of  real  estate, 
was  devised  to  a  trustee  for  tbe  purpose  of 
establishing  a  charitable  Institution,  and  de- 
vising to  certain  of  his  heirs  $1  only  and  to 
Uie  defendants  in  error  nothing.  The  heirs 
mentioned  In  tlie  will  were  dlasaUafled  with 
the  disposition  of  the  estate,  and  employed 
plalntUfs  In  error,  as  attorneyB  at  law,  to  eon- 
teat  the  probate  of  It.  agreetng  to  pay  tbem  as 
a  tee  for  thedr'  services  three-serenths  of 
whatever  amount  might  be  secured  as  a  result 
of  the  contest  The  defendants  in  m«r.  at- 
though  heirs,  were  not  named  In  the  contest 
proceeding,  and  had  no  part  tn  raiploying  the 
attorneys  to  reslat  the  probate  of  the  wilL 
The  will  was  presrated  for  probate  by  the 
executor  named  therein,  and  the  counsel  em> 
ployed  by  the  heirs,  in  pursuance  to  the  above 
contract  appeared  and  related  the  probate 
At  the  hearing  the  court  found  that  the  will 
was  not  tbe  last  will  and  testament  of  the  an- 
cestor, and  refused  probate  to  the  same. 
The  estate  was  therefore  cast  to  the  heln  oC 
tbe  ancestor  under  the  law.  Those  employing 
the  plaintiffs  In  error  as  attorneys  paid  the 
agreed  compensation  out  of  their  respective 
shares  of  the  estate.  The  defendants  aiF 
peared  in  the  probate  proceedings  and  assert- 
ed their  claim  to  heirship  and  their  right  to 
participate  In  the  distribution  of  the  estate. 
Their  dalm  was  establiEdied.  and  they  re- 
ceived from  the  estate  their  portion  there- 
of, amounting  to  $678.26,  but  refused  to  pay 
tbe  attorney's  fee.  This  action  was  brought 
against  them  for  three-sevenths  of  the 
amount  received  by  them,  which  the  at- 
torneys claimed  would  be  reasonable  compent- 
sation  for  the  services,  roidwed  by  tbem; 
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that  the  mlson  accepted  their  part  of  the 
estate  with  the  knowled^  that  It  waa 
through  the  serrlces  rendered  by  the  jtoln- 
tlflfs  in  error  that  this  amount  was  secured 
to  them.  The  court  found  as  a  tect  that  the 
services  rendered  by  the  attorneys  were 
not  necessary,  for  the  reason  that  the  mi- 
nors had  another  attorney  employed  by  the 
year  whose  duty  It  waa  to  attend  to  all  legal 
matters  pertaining  to  their  estate. 

The  court  found  as  conclusion,  of  law  from 
these  facts  that  the  claim  for  attorney's  fees 
cotdd  not  be  classed  as  "necessaries"  as  de- 
fined by  the  statute,  and  therefore  the  mi- 
nors wMe  not  bound,  and  rendered  Judgment 
for  tbo  defoidants  In  errbr  for  costs. 

It  Is  not  contended  by  the  plaintiff  In  error 
Oiat  there  was  any  contract  with  the  minors 
or  OuOi  goardlan.  Brorored  by  the  county 
ooart,  or  that  an  aUowance  was  made  them 
by  that  conrt,  but  tbey  insist  'that  they  are 
entitled  to  recover,  inOqiatdent  of  any  coa- 
tmct,  whether  eiQireSB  or  impll^,  upon  the 
Croand  fhMt  tho  law  creates  an  obligation  in 
behalf  at  reaam  and  Jutice,  but,  for  the  sake 
of  finding  ft  rCTiedy,  clasrifles  sold  obltga- 
tlcm  aft  ft  quasi  contract,"  and  "that  it  ap* 
pears  from  the  entire  flndlncs  of  the  court, 
construed  toother,  that  the  serrlces  ot  these 
plMipHfff  wen  necessarily  and  essentially 
rendered  tor  tbe  boieflt  of  aald  heirs  at  law, 
Including  these  minors." 

[11  Whftterer  may  be  'the  law  In  other 
Jorisdlctlons  In  legard  to  .  the  liability  of 
mlnorg  in  acUona  at  lav  tor  attom^s  fees 
on  accoont  of  serrlces  rendered  to  the  estates 
of  minors,  the  law  la  settled  in  this  jnriddic- 
tlon  that  clalmft  for  such  services  cannot  be 
classified  u  "neoessarlM"  and  may  be  avoid- 
ed by  the  minors. 

In  Grlssom  et  aL  v.  Beldlraaan  et  al.,  35 
OU.  34S,  12»  Fac.  86S,  44  L.  B.  A.  (N.  S.)  411, 
Ann.  Oas.  1914D,  009,  in  an  elaborate  oi^n- 
km,  the  court  reviews  tbe  authorities  on  this 
qneattoD  In  other  Jurisdictions,  and  an- 
noances  Its  ooodusltm  as  follows: 

"We  believe  that  the  rule  in  New  Hampshire, 
followed  in  Maseachusetts  and  other  states, 
should  prevail  here;  that  is,  where  tbe  services 
pertain  to  the  defense  of  the  liberty  or  person 
of  the  minor,  or  the  prosecution  of  .action  for 
an  injnry  thereto,  that  tbe  same  sbould  be 
classed  as  a  'necessary,'  and  an  action  lie  against 
the  minor  for  a  reasonable  recovery  for  attor- 
ney's fees:  but  where  tbe  legal  services  are  ren- 
dered in  behalf  of  the  minor  In  relation  to  his 
proi>erty,  without  the  interventioD  of  a  legal 
guardian,  no  recovery  for  such  services  should 
be  bad  in  an  action  at  law.  As  to  whether  a 
court  of  equity  or  probate  court  may  allow  for 
legal  s^rices  at  the  instance  of  the  minor  in  the 
administratirat  vi  the  estate  or  fund  or  property 
In  such  chancery  or  probate  court,  without  the 
party  having  first  obtained  the  approval  of  the 
coart  to  rmder  such  service,  that  question  is 
not  invtdved  in  this  case." 

And  again  the  court  say : 

"When  It  comes  to  a  qnestion  as  to  whidi  line 
of  authorities  we  will  follow,  that  which  per- 
mits tile  next  friend,  who  ia  often  an  irresponsi- 
ble person,  to  engage  counse]  for  a  minor  to 


proseente  a  suit  at  law  in  his  behalf  relative  to 
his  land,  atten  occasioning  an  action  at  law 
against  such  minor,  thereby  affecting  bis  estate, 
or  that  which  requires  first  tbe  approval  of  the 
probate  conrt.  we  feel  that  we  should  incline 
to  the  old  rule,  as  announced  by  the  Snpreme 
Conrt  of  New  Hampshire,  when  it  was  composed 
of  Chief  Justice  Parker  and  Justices  Upham, 
Wilcoz,  Gilchrist,  and  Woods,  and  afterwards 
reaffirmed  by  the  same  court,  when  Chief  Jus- 
tice Sargent  and  Justice  Doe  were  memben  of 
it.** 

[2]  The  proposition  Is  not  affected  by  the 
fact  that  the  attorneys  rendered  valuable 
services  to  the  estate  of  the  minors,  and 
actually  Increased  the  same  in  the  amount  of 
almost  $700,  and  that  the  minors  accepted 
this  benefit  with  full  knowl^ge  that  this 
sum  had  been  secured  by  the  efforts  of  the 
attorneys,  and  that  in  equity  and  good  con- 
science tbey  ought  to  pay  the  attorneys  rea- 
sonable compensation  for  such  services.  The 
minors  were  denied  capacity  to  make  a  con- 
tract for  the  payment  for  such  services  on 
account  of  their  minority.  No  contract  by 
Implication,  either  express  or  implied,  quasi 
or  otherwise,  was  created  for  them  by  the 
law.  Under  tbe  facta  found  the  minors  were 
not  bound,  and  th^r  estate  conld  not  be 
held  for  the  payment  for  anch  services,  In  the 
absence  of  express  anthorlty  given  therefor 
by  the  county  court,  prior  to  the  rendition  of 
such  services,  or  by  an  express  allowance 
therefor  after  the  same  were  rendered.  Dtm- 
neU  V.  Dansby.  169  Pac.  317 ;  J.  H.  Cox  Go. 
V.  Fisher,  161  Paa  171;  Lee  t.  Tonsor,  161 
Pac.  804 ;  Marx  t.  Hefner,  46  OkL  463,  140 
Pac.  207. 

Wherefore  it  appears  that  the  actltm  ot  the 
trial  court  was  rl^t,  anU  the  Judgment  ^ 
pealed  from  should  be  affirmed. 

PEIR  OTTRIAM.  Adopted  In  whole. 


ST.  LOUIS  ft  &  F.  RT.  00.  et  aL  T.  BAT. 

(No.  TOia) 

(Supreme  Court  of  Oklahoma.    Dec.  10,  Ifilfi. 
Rehearing  Denied  May  29,  1917.) 

(Syllabut  hy  the  Oowri.) 

1.  Neglioencb  «s>38,  136(20)— Con  ditiok  or 
Land— Punuo   Tuvel  —  Question  vob 

JURV. 

Where  a  cause  of  danger  to  public  travel 
exists  on  private  land  adjoining  a  public  high- 
way, tbe  liability  of  the  owner  of  the  land  for 
the  injury  frran  It  depends  on  its  dangerous 
character  with  reference  to  public  travel,  rather 
than  to  its  exact  location.  The  question  wheth- 
er it  endangers  public  travel  is  as  a  general 
rule  one  of  fact  and  not  of  law. 

[Ed.  Note. — For  other  casea,  see  Negligence, 
Cent  Dig.  SI  64,  321.] 

2.  ArpUL  AND  Er%or  4t»l(X>l(l)  —  Nbq'u- 
OGHCE  ^=338,  13G(25)  ~  Open,  unguarded 
Pit  —  Question  foe  Juby  —  Proxiicatb 
Cause — Conclusivknebs  or  Findings. 

Where  a  railroad  company  leases  a  part  <tf 
its  right  of  way  that  is  open  and  unfenced,  ad- 
joining a  public  street  In  a  city,  for  the  pur- 
pose of  a  grain  elevator,  and  the  tenant  in  erect- 
ing the  elevator  excavates  a  pit,  15  by  30  feet 


B»R>r  other  omm  set  same  topic  and  KBT-NUMBBR  In  aU  Kw-Numbered  Digwts  snA  laOms 
16SP.-9 


Digitized  by 


by  Google 


130 


16B  PACIFIC  REPORTER 


(Okl. 


and  6  to  12  feet  In  depth,  and  the  elevatmr  Ii  i 
destroyed  by  fire,  and  the  pit  is  allowed  to  re<  I 
main  unguarded,   and   the  railroad  company 
make*  ase  of  the  leased  ^ound  adjoining  the 

flit  for  the  purpose  of  loading  and  unloading 
reight  from  its  cars,  and  the  teams  and  wagons 
In  moving  the  freight  make  a  plain  and  distinct 
roadway  leading  from  the  piiblic  street  over  onto 
the  right  of  way,  and  near  the  pit.  and  while 
the  pit  is  open  and  unguarded  the  railroad  com- 
pany executes  a  seconil  leane  to  the  tenant  for 
theisnme  piirpoee  as  the  first,  and  the  plaintiff, 
a  stranger  in  the  city,  passing  along  the  public 
srtreet  upon  a  dark  night,  is  misled  nv  the  road- 
way lending  therefrom  onto  the  ritjlit  of  way, 
and  following  the  same,  without  fault  on  his 
part,  falls  into  the  pit  and  is  injured,  held,  that 
both  the  railroad  company  and  its  tenant  were 
negliKcnt  in  allowing  the  pit  to  remain  open 
and  unguardetl,  and  whether  or  not  this  negli- 
gence was  the  proximata  cause  of  the  injury 
complaioed  of  was  a  qnestion  of  fact  for  the  ju- 
ry, and  its  finding,  being  supported  by  the  evi- 
dence, is  coDcIiisiTe  on  this  aiii>eaL 

[Ed.  Note.— For  other  cnsea.  see  Appeal  and 
Error,  Cent.  Dig.  B  ,3928-39:13:  Negligence, 
Cent  Dig.  M  54,  326-332;  Railroads,  Cent. 
Dig.  fi  1745.1 

Commissioners*  OplnloD,  Division  No.  2. 
Error  from  District  Court.  Noble  Connty;  A. 
H.  Huston,  Judge. 

Action  by  John  W.  U&y  e(;olnst  tbe  St 
Louis  '&  San  Francisco  Railway  Company  and 
E.  J.  Miller.  Judgtneut  for  the  plaintiff,  and 
defmdants  bring  error.  Afflrmed. 

W.  F.  Evans,  of  St  Louis,  Ma,  and  R.  A. 
Klelnsctamldt  and  E.  H.  Fwter.  both  of  Okla- 
homa City,  £or  pilatntlff  in  error  Railway  Co. 
P.  W.  Cress,  of  Perry,  for  plaintiff  In  error 
Miller.  Henry  S.  J(dmston.  of  Perry,  and 
Horace  Speed,  of  Tulsa,  for  d^endant  in  er- 
ror. 

OALBRAITH,  O.  Tblfl  actlim  was  for  dam- 
ages (m  account  of  personal  injuries  received 
by  the  defendant  In  error,  Jcba  W.  Ray,  by 
foiling  into  a  [4t  (m  tbe  land  of  the  railway 
company,  made  by  Its  tenant.  Miller.  There 
was  a  trial  to  the  court  and  a  Jury,  and  a  ver- 
dict returned  for  the  plaintiff  against  both 
of  the  defendants,  upon  whidi  Judgment  was 
rendered,  and  from  which  both  the  railway 
OHnpany  and  Its  tenant  api)eal. 

It  appears  that:  Tbe  St.  Louis  St  San  Fran- 
cisco Railway  Company  built  Into  the  city 
of  Perty,  after  the  city  was  located  and  es- 
tablish^ and  that  the  company  building  the 
road  acquired  as  a  part  of  its  right  of  way 
the  property  in  blodc  14  of  tbe  t^ty.  and  that 
at  the  Intersection  of  Fifth  and  D  streets, 
the  property  of  tbe  railroad  cwnpany  ^toid- 
ed  to  Fifth  street  There  was  no  sidewalk 
or  fence  along  the  east  side  of  Fifth  street 
markli^  the  line  between  the  street  and  tbe 
company's  property,  and  the  right  of  way  at 
that  p(Ant  remained  open  and  unfoiced.  In 
1904  the  St  Louis  A  San  Francisco  Rail- 
road Company  leased  a  portion  of  Its  right 
of  way  In  block  14  to  E.  J.  Miller  for  the 
purpose  of  erecting  a  grain  elevator  thereon. 
In  the  eonstructitm  of  the  elevator  a  deep 
pit  was  dug  on  the  lots  some  30  feet  In  length 
by  16  feet  in  width  and  varying  In  d^>th  from  , 


6  to  12  feet  walled  with  stone,  and  mtevenly 
paved  at  the  bottom  with  stone  and  cement. 
That  In  1906  the  elevator  erected  on  this  lot 
was  entirely  destroyed  by  Are,  and  from  that 
time  to  November  22, 1911,  the  date  of  the  ac- 
cident, this  pit  rnnalned  exposed  and  un- 
guarded. In  1900  MlUer's  lease  expired,  and 
the  railroad  company  executed  a  new  lease 
for  the  same  pnrposes  and  for  a  term  of 
five  yeflrs.  A  sx^itch.  had  been  constructed 
by  the  railroad  company  along  the  side  of  the 
elevator,  and  remained  after  the  elevator  was 
destroyed,  and  was  used  by  the  railroad  com- 
pany and  its  patrons  for  receiving  and  dls- 
diarging  freight  There  was  a  lK»ard  culvert 
over  the  gutter  on  the  north  side  of  D  street, 
where  it  was  intersected  by  Fifth  street,  and 
a  plain  wagon  track  passing  from  the  culvert 
In  a  northerly  direction  from  Fifth  street 
over  to  the  railroad  property  and  near  the 
switch,  circling  around  to  within  6  or  10  feet 
of  this  excavatltm  and  then  led  back  to  the 
culvert  on  Fifth  and  D  streets. 

John  W.  Ray,  the  defendant  In  error,  was 
a  citizen  of  Guthrie,  OkL  One  of  his  daugh- 
ters resided  at  Perry  on  Fifth  street  about 
a  block  and  a  half  from  the  Santa  Rail- 
road Company's  passenger  statim.  On  tbe 
night  of  NovMuber  22,  1911,  Ray,  returning 
from  Kansas,  Btoiq>ed  at  Perry  to  visit  his 
daughter.  He  was  an  old  man  near  80  years 
of  age.  He  had  two  hand  grips,  and  under- 
took to  walk  from'the  station  to  his  daugh- 
ter's house.  Ho  passed  up  D  street  until  he 
came  to  Mfth  and  turned  up  Fifth  street 
passed  over  the  culvert,  and,  thinking  be  was 
proceeding  up  Fifth  street  followed  tiie 
track  made  by  wagons  hauling  fright  to  and 
from  the  cars  on  the  switch  of  the  railroad 
company,  and  followed  the  track  until  It 
turned  from  the  pit  toward  Fifth  street 
There  he  stopped  and  set  down  his  grips,  and, 
seeing  a  light  across  in  a  northerly  direction, 
which  he  thought  was  an  electric  light  in  front 
of  his  daughter's  house  at  the  comer  of  Flftb 
and  E  streets,  advanced  toward  it,  taking 
three  or  four  st^,  fell  into  this  pit  and  was 
Injured. 

It  was  the  theory  of  the  plaintiff  that  both 
the  railroad  ccKupany  and  Its  tenant  BHlIer. 
were  guilty  of  negligence  in  permitting  this 
pit  or  excavation  to  remain  open  and  un- 
gunrded,  and  that  the  path  or  roadway  lead- 
ing from  the  street  to  the  property  was  an  In- 
vitation or  lure  to  the  plaintiff,  or  any  otlier 
traveler  on  the  street  to  pass  upm  this  prop- 
erty, and  in  so  doing  they  were  liable  to  toU 
Into  the  pit  and  be  injured,  and  that  sncb  an 
accident  was  liable  to  ha[q;>en,  and  oo^t  to 
have  been  contemplated  by  the  railroad  com- 
pany and  Miller,  and  that  it  was  negligence 
not  to  do  so,  and  such  negligence  was  the 
proximate  cause  of  his  injury.  Both  the 
railroad  company  and  Miller  denied  liability, 
and  maintained  that  this  was  private  prop- 
erty, and  that  they  had  a  rl^t  to  dig  tbe  pit 
thereon  and  maintain  It  as  they  pleased,  and 
[  that  Ray  was  a  trespasser  oa  the,  property. 
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and  that  they  wen  In  no  waj  liable  for  his 
InJviT.  The  roUroad  company  fts  well  as  MtU- 
er  Interposed  a  dramrrer  to  the  petition,  and 
acain  demarred  to  the  plalntUTa  eridenoe. 
Tbeae  were  orermled  by  the  court,  aud  tbe 
raUnc  wu  assigned  as  error  by  eadi  of  tb^. 

It  seems  tbat  the  petittoo  stated  the  necea- 
•arj  donents  of  actionable  negllsenee  against 
each  of  the  defendants.  It  charged  that 
UiUer  made  this  pit  or  excavation  on  this  lot. 
and  Mt  It  nnguarded  and  exposed,  and  that 
the  lailroiUI  onnpany,  by  inviting  its  patrons 
to  use  the  lot  for  the  purpose  of  receiving 
and  loading  freight  into  the  cars  upon  its 
swltdi  therewi,  made  tbe  roadway  from  Fifth 
street  over  and  across  tbe  lots,  and  by  reason 
oC  this  roadway,  Itay,  as  a  travel«-,on  the 
street,  mistook  It  for  tbe  street,  and  in  so  do- 
ins  fell  into  the  nnguarded  pit  and  was 
injnred.  setting  out  the  extent  of  bis  injuries 
in  detalL  Be  charged  the  defradants  owed 
him  tbe  daty  to  hare  put  np  a  fence  or  a 
guard  around  this  excavation,  and  that  they 
cacb  foiled  to  dls<Aarge  this  duty,  and  that 
Us  Injuries  proximately  resulted  therefrom. 

The  evidence  of  Bay  as  to  how  he  hap- 
pened to  be  injured  Is  corroborated  by  other 
witnesses  and  supports  the  allegations  of  the 
petition.  After  teetifying  that  It  was  late  at 
night  and  very  dark  when  he  left  tbe  Santa 
train  at  the  passenger  station,  he  testified 
as  follons: 

"Q.  Xf>w,  how  did  you,  how  could  you  locate 
yourself  then  as  to  what  you — how  you  were 
Eoing?  A,  ITie  only  way  was  feeling  my  way 
ia  the  road  with  my  feet.  Q.  Feeling  your  way 
with  yoiir  fe^^t?  A.  With  my  feet:  I  was  walk- 
ins,  and  the  ooly  way — I  couldn't  see  the 
groond.  Q.  How  far  did  you  continue  up  D 
street?  A.  Up  to  Fifth  street.  Q.  Then  what 
did  yon  do?  A.  Crossed  over  on  the  bridge;  I 
eoold  feel  when  I  crossed  the  culvert.  Q.  Could 
yon  feel  the  difference  between  tbe  dirt —  A. 
Aad  tlte  plank.  Q.  Wait  a  minute;  could  you 
feel  with  your  feet  the  difference  between  tbe 
dirt  road—  A.  I  could  feel  the  plank.  (Ob- 
jected to  as  leading.  Overruled.)  Q.  Did  you 
fed  with  your  feet  the  difference  between  the 
dirt  road  and  the  bridge?  A.  Yes,  sir.  Q. 
Tlaen  after  you  crossed  the  bridge  over  D  street 
and  Fifth  street,  then  where  did  you  go?  Then 
what  did  yon  do?  A.  I  thought  I  was  going 
richt  up  Fifth  street  one  blodt  to  where  Mr. 
llcCormick  lived,  I  tiad  got  there  within  a  block 
of  it.  Q.  Now  you  atartetl,  as  you  thought,  in 
tkftt  direction;  what  did  you  do  from  that  time 
«al  A.  I  went  along  in  the  road ;  went  along 
in  tbe  road.  Q.  How  did  you  know  that  you 
were  in  the  road?  A.  From  the  way  it  telt 
under  my  feet  and  there  was  no  weeds.  Q.  You 
ean  tell  tbe  jury  how  you  knew  that  you  were 
ia  the  road.  *  *  *  A.  I  went  that  way  I  ex- 
pect 75  feet  or  SO  feet  perhaps,  I  thought  I 
was  on  Fifth  street;  at  that  point  I  saw  a 
llgfat :  there  was  a  bam,  it  might  luve  beoi  be- 
fore, a  hay  bam,  right  ahead  of  me,  but  when 
1  came  out  the  other  side  1  could  Bee  a  light  in 
a  house,  a  candle  light  or  a  lamp  light  or  some- 
thing oi  that  kind,  and  tiien  ia  an  arc  light  on 
the  oomer  of  E  and  Fifth  streets,  bot  it  didn't 
bam  any;  it  wasn't  alight  at  all  that  night 
Q.  Tbere  was  no  light  that  night?  A.  No,  sir. 
Q.  Too  say  you  saw  a  light  in  the  house?  A. 
A  light  in  the  bouse.  By  this  time  I  was  get< 
ting  pretty  tired  with  these  grips,  and  set  them 
dvirn  for  about  a  minute,  and  picked  them  up 
acain  and  started,  on  the  left  of  that  a  little, 
beeanss  I  knew  that  wasn't  my  son-in-iaw*8 


light,  and  I  made  three  or  four  or  five  steps, 
and  I  fell  right  into  tbe  pit  Q.  You  can  tell 
the  jury  now  as  to  what  you  did  after  taking  up 
the  grips  as  to  tbe  feeling  of  the  ground  with 
your  feeL  •  *  •  A.  It  felt  like  f  was  in  the 
road.  I  felt  like  I  was  traveling  in  the  road. 
I  thought  I  was  In  Fifth  street  then." 

[1]  Hie  rule  determining  the  liablUt^  ot 
the  landowner  and  Its  tenant  Is  well  stated 
by  the  Supreme  Court  of  Connecticut  In  Cro- 
gan  T.  Schlele,  63  Conn.  186,  1  Aa  899,  5 
Atl.  673,  65  Am.  Bep.  S8: 

"Where  a  cause  of  danger  to  public  travel 
exists  on  private  land  adjoining  a  Dublic  high- 
way, the  liability  of  the  owner  of  the. land  for 
an  injury  from  it  depends  on  its  dangerous  char- 
acter with  reference  to  public  travel,  rather 
than  its  exact  location.  The  question  whether 
it  endangers  public  travel  is,  as  a  general  rule, 
one  of  fact  and  not  of  law," 

Again  in  tbe  course  of  the  opinion  Uie 

court  said: 

"The  rule  laid  down  in  City  of  Norwich  v. 
Breed,  SO  Conn.  535,  was  stated  after  an  exom- 
ination  of  tbe  Massachusetts  case  and  English 
cases  dted  above,  was  declared  upon  full  eon- 
Bideration,  and  places  the  liability  upon  true 
grounds,  and  has  t>een  cited  in  other  jurisdic- 
tions with  approval.  An  extract  *  *  *  from 
that  case  will  suffice.  'We  think  that  in  mak- 
ing the  defendant's  liability  to  depeod  upon  tbe 
dangerous  CMidition  in  which  tbe  excavatitm 
was  left  by  the  defendant  rather  than  upon  iu 
distance  from  the  street,  the  judge  adopted  the 
true  criterion.  It  is  the  dangerous  character 
rather  than  tbe  exact  loeatiou  of  the  excavation 
that  determines  the  duty  and  consequent  liabil- 
ity of  the  defendant  in  this  respect.  •  •  " 
Whether  tbe  excavation  could,  with  a  due  re- 
gard to  the  rights  of  passengers  on  the  street,  be 
left  unguarded,  or  could  not,  depended  upon  the 
question  whether,  being  unguarded,  it  endan- 
gered the  travel  or  not;  if  it  did  not,  no  matter 
how  near  it  was  to  the  line  of  way ;  if  it  did,  nc 
matter  how  far  it  was  removed.'  It  ia  plain  thai 
there  was  a  duty  upon  the  defendant  in  refeo 
ence  to  tlie  public  use  of  that  public  way." 

In  Beck  T.  C&rter,  6  Hun  (K.  T.)  607,  tlM 
rule  is  annonnced  as  follows: 

"To  authorize  an  owner  of  land  adjoining 
a  highway  to  require  travelers  lawfully  pass- 
ing along  it  to  keep  withtu  the  limits  of  it,  as 
laid  out  or  dedicated,  he  must  indicate,  in  some 
proper  way,  where  tbe  boundaries  are.  and  whea 
that  is  done  he  is  relieved  from  liability  for  in- 
juries sustained  outside  such  limita.  To  hold  > 
traveler,  a  stranger  to  the  locality,  bound  to 
keep  within  the  limits  of  a  lane  or  alley  in  the 
night  OS  well  as  in  tbe  day,  and  that  tbe  owner 
of  adjoining  land  may  dig  pits  in  his  land  6 
or  6  or  7  teet  from  one  of  the  margins  of  the 
street,  and  if  the  traveler  falls  into  it,  and 
is  injured,  be  is  without  remedy  against  the 
owner  of  the  land  on  which  such  pit  is  dug,  is 
ao  monstrous,  so  unjust,  and  so  unreasonable 
that  it  needs  but  to  be  stated  to  be  repudiated." 

[2]  The  facts  in  the  above  case  disclose 
that  the  defendant  for  a  long  time  had  al- 
lowed a  portion  of  bis  lot  adjoining  a  street 
to  be  used  by  the  public  as  a  part  of  the 
highway ;  that  he  made  an  excavation  on  his 
lot  about  10  feet  from  tbe  line  of  the  street, 
and  the  plalntlfT,  while  passing  over  the  lot. 
fell  into  the  excavation  and  was  thereby  in- 
jured. In  Graves  Thomas,  95  Ind.  3B1, 
48  Am.  Bep.  727,  the  Supreme  Court  of  In- 
diana announced  tbe  rule  as  follows: 

"When  tlie  public  have  by  permission  travded 
<u  foot  for  years  over  an  open  city  lot,  it  la  the 
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dutr  of  the  owner,  upon  maldng  an  excavatiMi 
in  the  pathway,  with  a  view  to  erecting  a  build- 
ing, to  put  some  euard  or  warning  for  public 
protection,  and  a  failure  to  do  so  Eives  a  right 
of  action  to  one  who,  without  fault,  ia  injured 
thereby." 

In  Young  T.  Harvey,  16  Ind.  314,  the  de- 
fendant dug  and  left  exposed  a  pit  on  his 
unlnclosed  lot  near  the  street.  The  plain- 
tiff's horse  fell  Into  the  pit  and  was  killed. 
In  holding  the  owner  of  the  lot  liable,  12ie 
court  said: 

"If  the  probability"  that  such  an  accident 
might  happen  from  thus  leaving  the  pit  exposed 
"was  BO  'Strong  as  to  make  it  the  duty  of  the 
owner  of  the  lot,  as  a  member  of  the  community, 
to  guard  that  community  from  tbe  danger  to 
which  the  pit  exposed  its  members,  in  person 
and  property,  he  ia  liable  to  an  action  for  loss 
occurring  through  bis  neglect  to  perform  that 
duly." 

In  Wtaarton  on  Negligence.  1 849.  It  is  said: 
"Nor  am  I  justified  in  making  excavations  ei- 
ther in  the  path  which  I  have  permitted  otber 
persona  to  traverHe,  or  so  near  a  public  road 
that  travelers  in  the  (wdinary  aberrations  or 
casualties  of  travel  may  stray  or  be  driven  over 
the  line  and  be  injured  by  falling  into  the  ex- 
cavations." 

From  these  authorities  it  is  plain  that  the 
court  did  not  err  In  overruling  tbe  demurrer 
to  the  petition,  and  for  the  same  reason  over- 
ruling  the  demurrer  to  the  plaintlfTs  evi- 
d«ice  was  not  error,  and  tlie  denial  of  a  P^* 
emptory  instruction,  also  complained  of  in 
the  assignments  of  error  of  the  railroad  com- 
pany. 

The  fifth  assignment  of  error  is  as  to  the 
admission  of  Incompetent,  Irrelevant,  and 
immaterial  evidence  on  bebiUf  of  the  plain- 
tilf.  It  does  not  appear  from  the  assign- 
ments what  tbe  evidence  was.  and  we  are 
therefore  not  able  to  determine  whether  the 
assignment  is  well  taken  or  not.  For  the 
same  reasMi  tlie  sixth  assignment  of  error 
presents  no  question  for  review. 

Complaint  is  made  by  the  railroad  com- 
pany to  instruction  No.  5,  which  tbe  court 
gave  to  the  Jury.  That  instruction  is  as  fol- 
lows: 

"If  you  find  from  a  preponderance  of  tbe 
evidence  that  the  pit  or  excavation  was  per- 
mitted to  remain  by  tbe  defendants  upon  the 
premises  described  in  eiich  relation  to  tlie  public 
street  and  in  such  proximity  to  tlie  excavation 
that  the  defendants  could  reasonabty  have  fore- 
seen that  a  periioo  traveling  on  tbe  public  street 
in  the  exercise  of  due  care  himself  would  be  in- 
jured, and  that  the  plaintiff,  while  traveling 
atoug  the  public  street  in  the  exercise  of  due 
care,  was  allured  by  the  condition  of  tbe  prem- 
ises from  the  public  street  and  into  the  pit  and 
sustained  the  uijuries  complained  of,  then  your 
verdict  should  be  for  the  phiintifl.  But  before 
you  can  so  find  you  must  first  find  that  the  situa- 
tion reeardiug  the  pit  and  driveway  was  one 
from  which  it  could  reasonably  have  been  fore- 
seen by  tbe  defendants  that  the  injury  might  oc- 
cur to  a  person  traveling  carefully  on  the  high- 
way." 

Under  the  authorities  heretofore  set  out  It 
seems  that  the  Instruction  embraced  a  full 
and  fair  statement  of  the  law  applicable  to 
the  focts  disclosed  by  tbe  record. 

It  Is  also  complained  bj  the  nUlroad  oom^ 


pany  that  there  Is  no  proof  that  It  was  tbe 
owner  of  this  property.  The  evidence  is  tbat 
MlUer  formerly  owned  the  lots,  and  that  ha 
sold  them  to  0.  0.  Jones,  who  constructed  the 
railroad  into  the  city  of  Perry  \jnder  the 
name  of  the  Arkansas  Valley  &  Western  Rail- 
way Company,  and  that  the  title  to  the  lots 
was  made  to  that  company.  However,  the 
evidence  Is  undisputed  that  the  Frisco  Rail- 
road Company  leased  the  property  to  Miller 
In  1904,  and  again  renewed  tbe  lease  In  1909, 
and  that  It  used  the  property  as  a  place  for 
loading  and  unloading  freight  from  its  cars, 
and  in  so  doing  made  the  roadway  leading 
from  the  street  to  the  property,  and  which 
was  the  lure  that  led  Ray  from  the  street 
to  the  pit  There  is  no  dispute  in  the  evi- 
dence that  the  Frisco  Company  exercised  do- 
minion over  this  property,  and  Its  ownership 
sufficiently  appears  to  establish  its  respon- 
sibility for  the  condition  of  the  property.  The 
evidence  Is  not  disputed  that  Miller  made 
this  excavation  on  the  property,  and  that  It 
was  there  open  and  unprotected  when  the 
lease  was  renewed  In  1900,  and  so  remained 
until  the  time  of  the  accident.  November  22, 
1911.  Under  tbe  authorities  both  the  land- 
lord and  tenant,  under  tbe  circumstances 
above  recited,  were  liable  for  the  negligence. 
Taylor  on  Landlord  &  Tenant,  {  195 ;  Swords 
V.  Edgar,  69  N.  Y.  28,  17  Am.  Rep.  295; 
Bueschlng  v.  St  U  Gas  Ca,  73  Mo.  219.  39 
Am.  Hep.  503. 

The  contention  Is  made  on  behalf  of  MIUu 
that  be  was  not  a  tenant,  but  a' mere  LLcen> 
see;  that  bis  dominion  over  this  property 
was  for  the  special  purpose  of  erecting  and 
maintaining  a  grain  elevator  thereon.  We 
fall  to  see  that  that  makes  any  difference  in 
his  responsibility.  In  Hanson  v.  Spokane 
VaUey  Land  A  Water  Co.,  68  Wash.  6,  107 
Pac.  863,  the  Supreme  Court  of  Washington 
announces  the  rule  In  the  seventh  paragraph 
of  tbe  syllabus  as  follows: 

"Where  one  made  a  dangerous  excavation  in 
a  public  way  over  private  land,  where  he  knew 
the  public  were  invited  and  accustomed  to  travel, 
be  was  liable  for  injuries  to  a  person  who  feu 
into  the  excavation  while  using  the  way,  al- 
though he  was  not  the  owner  of  the  land."  . 

The  same  court.  In  Collins  v.  Hazel  Lum- 
ber Co.,  54  Wash.  524,  103  Pac.  798,  In  a  case 
where  a  person  obstructed  a  public  highway 
and  went  on  adjoinlug  lands,  which  he  did 
not  own,  and  constructed  a  way  around  the 
obstruction  end  the  person  taking  this  way 
acrosii  the  private  land  was  Injured,  and 
sued  the  party  who  made  tlie  private  way, 
said: 

**Tbe  way  itself  was,  of  course,  on  Implied 
invitation  to  use  it  The  mere  fact  that  the 
appellant  was  a  trespasser  as  to  the  owner  of 
the  land  or  that  persons  traveling  over  the  way 
were  trespassers  as  to  the  true  owner,  did  not 
make  such  persons  trespassers  as  to  the  appe- 
lant As  between  the  appellant  and  persona 
lawfully  upon  the  highway,  tbe  appellant,  under 
the  conditions  shown,  was  clearly  liable  to  him 
invitees  as  though  it  owned  tu  land.  Xhis 
proposition  ia  demattsiy.** 
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We  do  not  consider  that  it  makes  any  dif- 
ference In  UUler's  liability  whether  he  was 
a  tenant  or  a  licensee,  that  his  liability  is 
In  no  way  affected  by  this  fact,  and  for  that 
reason  it  was  not  error  In  the  court  to  re- 
fuse to  submit  this  issue  to  the  Jury  in  the 
special  Instruction  requested  by  Miller. 

Another  asslsnment  made  by  Miller  is  mis- 
conduct of  counsel  for  the  prevailing  party  in 
bis  argument  to  the  Jury.  Complaint  Is  first 
made  of  this  in  the  motion  for  a  new  trial, 
where  the  alleged  misconduct  is  set  out,  this 
motion  being  supported  by  affldarlt.  The 
record  falls  to  show  that  objection  was  made 
Kt  -the  time,  and  an  exception  saved  to  the 
action  of  the  trial  court  in  ruling  thereon. 
In  the  absence  of  an  afflrmatire  showing  in 
tbe  record  that  objection  was  made  to  the 
conduct  complained  of  at  the  time  and  excep- 
tion saved  to  the  ruling  ut  Qie  court  thereon, 
BO  quMtlim  is  brought  up  fi>r  review  by 
this  assignment,  and  tor  that  reastra  this 
assignnient  ta  not  well  taken. 

A  great  many  authorities  from  other  Ju- 
rladictlona  are  cited  in  the  brief  of  the  counsel 
for  the  plalntlflFs  in  error,  but  none  of  these 
caaes,  so  far  as  we  hare  been  aMe  to  dia- 
Gorer,  announce  tike  cmtroliing  prindjAe  la 
tbe  instant  case. 

It  la  contended  on  behalf  of  the  railroad 
ccnnpany  that  Faurot  v.  Oklahmna  Vbole- 
aale  Grocery  Co.,  21  Okl.  104,  «5  Paa  468, 
17  U  R.  A.  (N.  8.)  13C,  announces  the  control- 
ling principle,  and  Its  application  relteves  Che 
company  from  liability  in  this  case.  We  do 
not  so  read  that  decision.  The  rule  announced 
In  that  case  does  not  apply  to  the  facts  in 
tbe  instant  case.  It  does,  however,  seem 
that  the  mle  announced  and  applied  In  St. 
L.  A  S.  P.  R.  Co.  V.  Bell.  159  Paa  336,  U  R.  A. 
1917A,  543,  is  applicable  and  controlling  in 
this  case,  and  establishes  the  liability  of  the 
railroad  company  as  well  as  its  tenant  In 
tbe  Bei\  Case  running  water  caused  the  pit 
upon  the  railroad  company's  right  of  way 
near  the  highway,  and  the  railroad  company 
s€>gllgently  permitted  weeds  to  grow  up 
around  it  so  as  to  obstruct  the  view  of  the 
traveler  on  tbe  highway,  and  he  thereby  ran 
into  the  pit,  while  In  tbe  instant  case  Miller, 
the  twiant.  made  the  pit  on  the  right  of  way, 
and  neither  be  nor  the  company  did  anything 
to  give  warning  of  the  danger  It  Invited  by 
reason  of  Its  proximity  to  the  public  street 
and  the  roadway  leading  therefrom  near  to 
it.  The  railroad  company  leased  this  land 
with  the  unguarded  pit  upon  It,  and  contin- 
ned  to  use  tbe  property  In  the  discharge  of 
its  own  business,  and  In  so  doing  made  the 
roadway  from  the  highway,  which  roadway 
became  the  lure  that  caused  the  traveler  to 
wander  from  the  highway  onto  the  private 
property,  and  to  fall  Into  the  unguarded  pit 
thereon. 

In  the  Instant  case  the  questions  were 
largely  questions  of  fact   These  were  prop- 


erly submitted  to  the  Jury  hj  the  court  In 
Its  Instructions,  and  the  Jury  found  that  both 
the  railroad  company  and  Uiller  were  re- 
sponsible for  the  malnt«iance  of  this  pit  on 
this  vacant  property,  and  fliat  th^  were  neg- 
ligent in  not  indoslng  it  by  a  fence  or  some* 
thing  that  woold  warn  trarelers  and  prevent 
them  from  faUlng  therdn,  and  that  this  neg- 
ligence was  tiie  proximate  cause  of  tbe  plain- 
tUTs  Injuries,  and  flihould  have  been  fore- 
seen and  guarded  against,  and  fbr  not  do- 
ing so  the  llaMlity  of  eacih  oil  tbem  was  ea- 
tabllsbed. 

There  is  evldaioe  In  tiie  record  to  support 
these  flndlnga.  We  fiiU  to  And  any  prejudi- 
cial wror  In  the  proceedings,  and  therefore 
conclude  that  the  Judgment  ajtpealed  ft»m 
should  be  affirmed. 

PER  CUBtAM.  Adopted  in  whole. 


mJLER  ct  al.  V.  ORATSON  et  bL 
(No.  6856.) 

(Supreme  Oourt  of  Oklahoma.   Maj  23,  1016^ 
Behearing  Denied  May  20,  1917.) 

(SpUabwi  by  tha  Court.) 

1.  Cbahfebtt  and  MaintknancB  4s>7(4)  — 
Deeds— Validity  Between  Paktigs. 

A  coQve^rance  of  land  made  ia  contravention 
of  the  proriBioDs  of  section  2260,  Rev.  Laws 
1910,  by  the  rightful  owner,  is  utterly  void  as 
against  the  person  holding  adversely,  claiming 
to  be  the  owner  thereof  under  color  of  title,  but 
as  between  the  parties  and  all  the  rest  of  tiie 
world  it  is  good,  and  passes  the  grantor's  title. 

PM.  Nota— For  other  esses,  see  Ctuunperty 
and  Maintenance,  Cent  Dig.  |  65.] 

2.  ChAKPBBTT  and  BfAINTBNANOX  «=97(S)— 
GONVETANCB— OBANTBB'B    AOTXON  AOAINST 

Adverse  Possebsob. 
Where  land  in  the  adverse  possession  of  an- 
other is  conveyed,  the  grantee  may  maintain  an 
action  in  tiie  name  oj:  Ills  grantor  to  raoover 
fnnn  tbe  advene  holder. 

Note.— For  other  cases,  see  Ohamperty 
and  Maintenance,  Cent.  DW>  tt  57-64.] 

3.  Chamfebtt  Airn  Maihibnanoh  <^7^  — 

CoNVEfANCE  —  TiTZJB  —  PUBCHASB  BT  AD- 

VEBSB  POSSESSOB. 
Wbere  the  bolder  of  tbe  legal  title  to  real 
estate  who  is  out  of  possession  conveys  sudi  title 
to  a  tliird  person  who  is  not  in  possession,  in 
contemplation  of  law,  as  between  the  grantor, 
grantee,  and  tbe  person  in  possession,  holding 
adversely,  claiming  to  be  the  owner  thereof,  the 
title  remains  in  tbe  grantor  or  original  proprie- 
tor, and  the  person  in  possession  has  a  right  to 
purchase  in  such  title  during  the  pendency  of 
an  action  commenced  against  him  for  possessioD 
by  this  grantor  for  the  benefit  of  the  champer- 
tous  grantee. 

[Ed,  Note^For  other  eases,  see  Champerty 
and  Maintenance,  Cent  Dig.  $|  57-64.] 

Error  from  District  Court,  Jefferson  Cotm- 
ty;  Frank  M.  Bailey.  Judge. 

Suit  by  Daniel  miler  and  Gharllco  Ehner 
against  N.  B.  Grayson  and  3.  M.  Bound. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 
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W.  7.  DlUey.  of  Wavrika.  for  plaintiffs  In 
error.  Guy  Green,  of  Waurlka,  for  def«id- 
ants  In  error. 

KANE,  O.  J.  This  Is  a  controversy  be- 
tween two  sets  of  grantees  .of  Daniel  Miller 
and  Cbarlico  Emer,  each  set  claiming  to  de- 
ralgn  their  title  to  the  Interest  of  said  Miller 
and  Emer  In  said  land  through  separate  lines 
of  conveyances.  The  first  line  of  conveyanc- 
es was  executed  by  Miller  and  Emer  to  Gray- 
son and  Bound,  the  defendants  tn  error  here- 
in. Immediately  upon  the  execution  of  these 
conveyances,  Grayson  and  Bound  entered  In- 
to possession  of  the  land  and  were  holding 
adverse  possession  thereof  at  the  time  the 
second  line  of  conveyances  was  executed. 

Counsel  for  plaintiff  In  error  concede  In 
their  brief  that,  under  the  holdings  of  this 
court  In  a  long  line  of  cases  construing  our 
champerty  statute  (section  2260,  Rev.  Laws 
Okl.  1910),  the  second  line  of  conveyances, 
through  which  his  client  claims,  is  void  as 
against  the  defendants  In  adverse  possession, 
and  that  his  client  could  not.  In  bis  own 
name,  commence  this  action  to  recover  the 
said  land,  or  to  make  any  other  recovery 
based  upon  the  champt'rtous  deeda  For  this 
reason,  the  present  action  was  commenced  by 
Miller  and  Emer,  "for  the  use  and  benefit  of 
F.  A.  Wfltklns"  (the  real  party  in  Interest), 
against  the  defendants,  N.  B.  Grayson  and 
J.  M.  Bound.  On  the  other  hand,  It  Is  conced- 
ed by  counsel  for  the  defendants  In  error 
that,  where  lands  In  the  adverse  possession  of 
another  are  conveyed,  the  grantee  may  main- 
tain an  action  In  the  name  of  his  grantor  to 
recover  from  the  adverse  holder;  but,  to 
avoid  the  force  of  the  decisions  holding  to 
this  effect,  they  call  attention  to  the  fact 
that,  shortly  after  the  commencement  of  this 
action,  the  nominal  plaintiffs  therein,  viz. 
Miller  and  Emer,  executed  another  convey- 
ance to  Grayson  and  Bound,  which  It  is  con- 
ceded would  be  good  if  not  affected  by  the 
transactions  hereinbefore  set  out  The  court 
below  decided  the  cause  in  favor  of  the  de- 
fendants, and  It  is  to  reverse  this  action 
that  this  proceeding  In  error  was  commenced. 

[1,2]  In  Huston  v.  Scott,  20  Okl.  142,  94 
Pac.  512.  35  U  R.  A.  (N.  S.)  721,  and  many 
other  cases  In  this  Jurisdiction,  it  has  been 
held  that  a  conveyance  of  land  made  In  con- 
travention of  the  provisions  of  section  2260, 
Rev.  Laws  1910,  by  the  rightful  owner,  Is 
utterly  void  as  against  the  person  holding  ad- 
versely, claiming  to  be  the  owner  thereof  un- 
der color  of  title,  but  as  between  the  parties 
and  all  the  rest  of  the  world  It  is  good,  and 
passes  the  grantor's  title.  And  it  also  has 
be«i  held  by  this  court  that,  where  land  In 
the  adverse  prasesdon  of  another  is  conveyed, 
the  grantee  may  maintain  an  action  in  the 
name  of  his  grantor  to  recover  from  the  ad- 
verse holder.  Gannon  v.  Johnson,  40  OkL 
685,  140  Pac.  430,  Ann.  Cas.  1915D,  622. 
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[3]  The  only  unsettled  question  then,  nec- 
essary to  notice,  is  whether  the  last  deed 
made  by  the  original  owners  of  the  land,  after 
the  commencement  of  this  action,  to  the 
parties  in  possession  holding  adversely,  was  • 
effectual  to  perfert  their  title  and  bar  the 
further  prosecution  of  the  suit.  This  qnes- 
tion  must  be  answered  in  the  afSnnatlve  here, 
as  It  was  in  the  contt  below.  Oiancellor 
Kent,  In  Jackson  et  aL  t.  Olvens  et  nl.,  8 
Johns.  (N.  T.)  137,  5  Am.  Dec.  328.  In  discuss- 
ing the  general  rule,  says: 

"The  defendants  have  a  right  to  protect  them- 
selves under  their  titlej  equally  as  if  they  bad 
themselves  purchased  it  m  the  first  instance. 
Why  not?  The  party  in  posseasioD  may  always 
purchase  in  an  outstanding  title;  and  AtlcinsoD 
and  those  under  him  had  a  right,  by  the  pur- 
chase under  Williams,  to  connect  themselves 
with  the  patentee.  The  prohibition  from  por- 
chasin?  pretended  title  was  intended  for  the  ben- 
efit of  the  party  at  the  time  in  possession,  and  it 
ought  not  to  be  used  as  a  weapon  as  against 
Guch  party.  This  would  be  defeating  the  very 
object  aad  policy  of  the  rule.  *  ♦  *  There 
is  no  reason  that  the  rule  mailing  the  purchaser 
of  a  pretended  title  void  should  be  applied  to  a 
purchase  set- up  by  the  very  party  In  possession 
at  the  time.  The  title  so  set  up  cannot  be  to 
the  prejudice  of  any  person.  It  is  not  within 
the  mischief  of  maintenance." 

Other  cases  to  the  same  effect  are  Jackson 
V.  Smith.  13  Johns.  (N.  T.)  406;  Ttever  v. 
Hagerty  et  al.,  169  N.  T.  481,  62  N.  E.  586 ; 
Burke  v.  S<^arf,  19  N.  D.  227,  124  N.  W.  79; 
Galbralth  v.  Payne,  12  N.  D.  164,  96  N.  W. 
258;  Everenden  v.  Beaumont,  7  Mass.  76; 
Betsey  v.  Torrance,  34  Miss.  132.  So,  we 
take  It  to  be  an  established  rule  of  law  that 
a  party  in  possession  may  pnrdiase  In  all 
outstanding  titles  in  order  to  protect  Ids 
possession.  Tber^ore,  unless  ttw  fact  that 
the  outstanding  title,  which.  In  contempla- 
tlmi  of  law,  was  in  the  nominal  plaintiffs,  as 
between  the  champertous  grantee  and  the 
parties  tn  possession,  was  purc4iased  after 
the  commencement  of  this  action,  forms  an 
exception  to  the  general  rule,  the  authorities 
hereinbefore  cited  must  govern.  Livingston 
V.  Proseus,  2  Hill  (N.  T.)  626;  Oooglw  t. 
Rogers,  25  Fla.  853,  7  South.  391. 

Conceding  the  general  rule  to  be  sound, 
there  is  no  statute,  and  we  know  of  no  prin- 
ciple of  law,  which  would  prohibit  the  party 
in  possession  from  taking  the  conveyance  of 
an  outstanding  titie  merdy  because  he  is  de- 
fending his  possession  in  a  legal  proceeding 
instituted  against  him  for  possession  for  the 
benefit  of  a  champertous  grantee.  Adams 
Buford,  36  Ky.  406. 

Having  reached  this  conclusion,  it  is  not 
necessary  to  note  any  other  assignment  of 
error  presented  by  counsel  for  phtintiffiB  In 
error. 

For  the  reason  stated,  the  Judgment  of  the 
court  below  must  be  affirmed.  'All  the  Jua- 
ttces  concur. 
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CrSHING  ▼.  WHALET  et  al    (No.  «578.) 
(Sapreme  Court  of  Oklahoma.    Jin.  9,  1917. 
BeheariDg  Denied  May  29,  1917.) 

(Syttabu$  hp  the  Court.)  ' 

1.  Irdtans  ^=915(2)  —  Deed  op  Inherited 
La.^ds-^Appboval  of  Seoretabt  of  Inte- 

KOR— VaLIDITT. 

Spctioi!  22  of  thp  Act  of  Ooagnss  of  April 
ax  IPOfi  (S4  StHt.  137.  c.  1870),  giving  to  the 
adult  heirs  of  any  deceased  lodian  of  either  of 
tbe  Five  Civilized  Tribes,  whose  sdection  has 
been  made  or  to  whom  a  deed  or  patent  baa  been 
issued  for  his  or  her  share  of  the  land  of  tbe  tribe 
to  which  he  or  she  belong  or  belonged,  author- 
ity to  sen  and  convey  the  lands  inherited  from 
SQcb  decedent,  but  which  also  provides  that  "all 
emveyances  made  ander  this  provision  by  beir» 
wbo  are  full-blood  Indians  are  to  be  subject 
to  tbe  approval  of  tbe  Secretary  of  the  Interior, 
under  such  rules  and  retrulatioos  as  be  may  pre- 
■eribe,"  renders  void  a  deed  to  Inherited  lamis, 
wbethw  BurpluB  or  homestead,  allotted  durintr 
tbe  lifetinne  of  a  deceased  fnll-blood  Chickasaw, 
who  died  prior  to  the  date  of  the  passage  of  the 
act,  where  the  heirs,  adult  full-blood  Chiekasaws, 
■ttetnpted  to  convey  by  deeds  dated,  respectively, 
Maj  8  and  June  7.  1907,  without  obtaining  the 
approval  of  tlie  Secretary  of  tbe  Interior  to 
Bocb  conveyances. 
[EJd.  Note.— For  other  cases,  see  Indians,  Cent 
I39.J 

2.  IiVDiAifs  15(2)— Guardianship— Au- 

tnoRITT  OF  CONOBESa—APPBOVAI.  OF  CON- 
TVTANCIS. 

Congress,  in  tbe  exercise  of  its  constitution- 
al antbority,  and  in  pursuance  of  a  long-esrnb- 
Hehrd  Kovemmental  policy,  baa  the  right  to  de- 
tennine  for  itself  wlwn  the  fiuardiansfaip.  which 
Ae  Kovemmont  has  maintaioed  over  full-blnod 
Indians,  shall  coase.  While  such  guardianship 
rontinuea,  it  may  by  lesialation  constitutional- 
ly impose  restrictions  on  full-blood  Indinn  heirs, 
reqnirinfr  that  conveyancea  by  them  of  inherited 
allotted  lands  bo  approved  b,v  tbe  Secretary  of 
the  Interior:  and  this  notwithstanding  the  fact 
that  restrictions  imT>oRed  by  prior  leeislation 
hare  expired  by  limitation,  or  by  tbe  death  of 
the  allottee. 

TEA.  Note.— For  othor  cases,  see  Indians,  Cent. 
D^.  H  3.  3,  38.] 

Haidj.  J.,  dissentiDv. 

Error  from  District  Court,  Pontotoc  Goao- 
tr;  Tom  D.  IfcKeovn,  Jodge. 

Action  by  Francis  3.  Cnshlng  against  John 
H.  Whaley,  Mary  E.  Whaley,  the  American 
Trust  Company,  and  J.  A.  Wooley,  In  which 
Jinsey  Carney,  Margrette  Carney,  and  Billy 
KUlcreaae,  Simon  Killcrease,  and  Baymond 
Kmcrease,  by  their  legal  guardian,  John  H. 
Cox,  filed  their  plea  of  lntervei^<m,  as  did 
Jclamoax  Carney,  by  a  separate  plea.  Fnun  the 
Judgment  decreeing  the  tlUe  to  the  lands  In 
eoDtrorersy  to  be  In  the  interveners,  JInsey 
Ouney.  Margrette  Carney,  and  Billy  Kill- 
crease,  Simon  KtUcrease,  and  Baymond  Kill- 
crease,  the  plaintiff  brings  error.  Pending 
tbe  appeal,  the  said  Frauds  J.  Cashing  died, 
and  said  proceedings  in  en*or  was  on  Jnly  27, 
1915,  revived  in  the  name  of  Ada  T.  Cnshlng, 
administratrix  of  the  estate  of  Francis  J. 
Cushing.  deceased.  Affirmed. 


Tibbetts  &  Green,  of  Onttarle,  for  plaintiff 
in  error.  B.  C.  King,  of  Ada,  for  defendants 
In  error. 

SHARP,  J.  This  case  Involves  the  title  to 
the  northwest  quarter  of  section  27,  town- 
ship 4  north,  range  7  east  of  the  Indian 
Meridian,  situate  In  Pontotoc  county  and  al- 
lotted during  life  to  Saiupson  Carney,  a  full- 
blood  Chickasaw  Indian,  who  died  March  21, 
1900.  As  we  understand  the  record.  Jinsey 
Comey  was  the  survlvin?  wife  of  Sampson 
Carney;  Margrette  Carney  the  surviving  wife 
of  Tom  Carney,  a  son  of  Sampson ;  and  Har- 
riet Killcrease,  nCe  Carney,  the  daughter  of 
said  Sampson.  Prior  to  the  filing  of  the 
plea  of  intervention,  Harriet  Killcrease,  n6e 
Carney,  the  daughter,  died,  lea\*lng,  as  her 
sole  and  only  heirs  at  law,  her  children,  Bil- 
ly, Simon,  and  Raymond  Killcrease.  After 
tbe  death  of  Sampson,  by  deeds  dated,  re- 
spectively. May  8,  1907,  and  June  7,  1907, 
his  heirs  attempted  to  convey  the  title  in- 
herited by  them  to  one  W.  O.  Kandt  ITiere- 
after  conveyances  were  made  by  Kandt  to 
the  American  Trust  Company  and  by  the 
trust  company  to  John  H.  Whatey,  who,  Join- 
ed by  his  wife,  e:cecnted  the  mortgage  sought 
to  be  foreclosed  by  the  assignee  thereof,  July 
5,  1907. 

[1]  Like  himself,  the  heirs  at  law  of  Samp- 
son Carney  were  each  full-blood  Chickasaw 
Indians.  Their  deeds  to  Kandt  to  the  quar- 
ter section  of  land  Involved  were  not  approv- 
ed as  provided  by  the  act  of  Congress  of 
April  26,  1900  (34  Stat,  at  L.  137,  c.  1S76). 
The  sole  question  for  our  consideration  Is 
the  right  of  the  heirs,  who  are  full-blood 
Indians,  to  sell  and  convey  the  lands  In- 
herited from  their  deceased  ancestor,  with- 
out having  the  conveyance  approved  by  the 
Secretary  of  the  Interior,  as  provided  In 
section  22  of  the  Act  of  April  20,  1906.  The 
exact  question  was  involved,  and  after  full 
consideration  decided,  in  the  case  of  Brader 
V.  James,  1{4  Pac.  600,  where  it  was  held  that 
section  22  of  the  Act  of  Congress  of  April 
26,  1906,  giving  to  the  adult  heirs  of  any 
deceased  Indian  of  either  of  the  Five  ClvUbs- 
ed  Tribes,  whose  s^ection  has  been  made, 
or  to  whom  a  deed  or  .patent  has  been  Is-, 
sued  for  his  or  her  share  of  the  lands  of  the 
tribe  to  which  he  or  She  belongs  or  belonged, 
authority  to  sell  and  convey  the  lands  in- 
herited from  such  decedent,  bat  which  far- 
ther provides  that  "All  conveyances  made 
under  this  provision  by  heirs  who  are  full- 
blood  Indians  are  to  be  subject  to  the  ap- 
proval ta  the  Secretary  of  the  Interior,  an- 
der such  rules  and  regulations  as  he  may 
prescribe,"  roidered  void  ft  deed  to  inherited 
lands,  whether  surplus  or  homestead,  allotted 
during  the  lifetime  of  a  deceased  fuU-blood 
Choctaw,  who  died  prior  to  tbe  date  (tf  the 
passage  of  the  act,  where  the  heir,  an  adnlt 
fnll-blood  Choctaw,  attempted  to  convey  by 
deed,  on  August  17,  1907,  without  obtaliilnc 
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the  appnmd  of  tbe  Secretavy  of  the  foterlor 
to  BTich  conveyance.  There,  as  here,  the 
death  of  the  fall-blood  allottee  occurred  prior 
to  tbe  passage  of  the  act  of  Congress  of  April 
2d,  1006;  but  the  conveyance  was  not  made 
nntll  after  the  date  oh  which  said  act  be- 
came a  law.  As  reccenlKd  in  tbe  brief  of 
counsel  fbr  plaintUf  In  error,  the  case  Is  mled 
by  the  decision  in  Brader  r.  James,  if  that 
opinion  Is  adhered  to. 

In  support  of  the  views  by  us  expressed 
la  the  opinion  in  Binder  v.  James  may  be 
added  the  fbllowlng  opinions  of  the  Supreme 
Conrt  of  tbe  United  States,  decided  m  pub- 
lished since  the  above  opinion  was  banded 
down:  WUllama  et  aL  v.  Johnson,  230  U.  S. 
414,  36  Sup.  Ct  m  60  L.  Ed.  S5S;  Levindale 
Lead  &  Zinc  Mining  Co.  et  aL  v.  Coleman.  241 
U.  S.  432,  86  Sup.  Ct  644,  60  Ed.  1080; 
United  States  Nice,  241  U.  S.  SOI,  36  Sap. 
Ct  696.  60  El.  Ed.  1102.  In  the  oplnloa  In 
Brader  v.  James,  attention  was  called  to 
the  fact  that  the  Supreme  Court,  In  Choate 
et  al.  V.  Trapp,  224  U.  S.  665,  32  Sup.  Ct  565, 
66  L.  Ed.  941,  expressly  recognized  a  dis- 
tinction between  the  right  to  exemption  from 
taxation,  based  on  a  suffldmt  consideration, 
and  the  power  of  Congress  to  impose  a  limita- 
tion on  alienation.  This  view  of  the  law 
finds  support  In  WllUams  et  al.  v.  Johnson, 
supra,  where,  as  here,  the  opinion  in  Choate 
V.  Trupp  was  urged  as  an  authority,  authoriz- 
ing a  contrary  con<Ausion.  In  that  case  It 
was  said: 

*'Xt  has  often  hWD  decided  that  the  Indians 
are  wards  of  the  nation,  and  that  Congress  has 
plenarj  control  over  tribal  relfttioos  and  proper- 

S,  and  that  this  power  continues  after  the  In- 
ans  are  made  citizens,  and  ma^  Ue  exercised  as 
to  retitrictions  upon  alioiation.  Marcbie  Tiger 
V.  Western  Invest.  Co..  supra.  Against  this  riU- 
Ing,  Choate  V.  Trapp  does  not  militate.  In  the 
latter  case  tt  was  dedded  that  taxation  could  not 
be  imposed  upon  allotted  land  a  patent  to  which 
was  issued  under  an  act  of  Congrees  containing 
a  provision  'that  the  land  should  be  nontaxable^ 
for  a  limited  time;  and,  excluding  the  applico- 
titm  of  the  MarcEie  lliger  Case,  it  was  said  that 
exemption  from  taxation  'and  nonalienability 
were  two  separate  and  distinct  objects.*  And 
further,  'one  conveyed  a  right  and  the  other  im- 
posed a  limitation.'  The  power  to  do  the  lat- 
ter was  declared,  and  it  was  said:  'The  right  to 
remove  the  restriction  (limitation  upon  aliena- 
tion) was  in  pursuance  of  tbe  power  under  which 
Congress  could  -legislate  as  to  the  status  of  the 
ward,  and  lengthen  or  shorten  the  period  of  dis- 
abililjr.  Bat  the  provisioD  that  tbe  land  should 
be  nontaxable  was  a  property  right,  which  Con- 
gress andoubtedly  had  tbe  power  to  grant' "  ' 

The  oiribilon  fully  sustains  onr  former  con- 
struction of  the  decision  In  Choate  v.  Trapp, 
and,  boddes,  removes  any  doubt  as  to  the 
limitations  that  should  ■»  given  that  ded- 
slonu 

[I]  Congress,  in  the  exercise  of  its  con- 
stitutional authority,  and  while  the  guard- 
ianship relatlcsi  over  full-blood  Indians  con- 
ttnuee,  may  Impose  restrictions  on  full-blood 
heirs,  requiriog  that  conveyances  by  them  of 
Inherited  allotted  lands  be  a]X>roved  by  tbe 
Secretary  of  the  Interiw;  and  this  notwith- 


standing ttie  restncaona  imposed  by  prior 
legislation  have  expired  by  llraltationt  or  by 
the  death  of  the  allottee^  Section  22  of  the 
Act  of  April  26.  1906.  as  said  in  Levlndato 
Lead  A  iQnc  Mining  Co.  et  al.  t.  Coleman, 
supra,  "evinced  tbe  continuance,  to  this  ex- 
tent at  least,  of  the  guardianship  which  the 
United  States  had  exerdapd  from  the  begin- 
ning." And  as  said  la  United  Statea  t.  Nixx, 
supra: 

"Of  course,  when  the  Indians  are  prepared  to 

exercise  the  privileges  and  bear  the  burdens  <^ 
one  sui  juria.  tbe  tribal  i-e!atioD  may  be  dissolved 
and  tbe  national  gun.-dinnship  broi--ght  'o  aa 
end;  but  it  rests  witl>  Congress  to  determine 
when  and  bow  this  shall  be  done,  and  whether 
the  emancipation  shall  at  first  be  complete  of 
only  partiaL  Citizenship  is  not  incompatible 
with  tribal  existence  or  continued  guardiandbip, 
and  so  may  be  conferred  without  complete^ 
emancipating  the  Indians,  or  placing  tbem  be- 
yond the  reach  ot  eongrefisinud  regulations 
adopted  for  their  protectlott." 

The  latter  opinion  la  noteworthy,  in  that 
it  expressly  overrules  the  former  opinion  of 
that  conrt  in  Re  Heff,  197  U.  &  488,  25  Sop^ 
Ct.  SOe,  40  L.  Ed.  848.  long  considered  a 
leading  authority  upon  the  power  of  C<nk<' 
gress  to  deal  with  the  individual  Indian. 

We  think  section  22  of  the  act  of  April  28, 
1906,  being  fbr  the  protection  and  bmeflt  of 
full-blood  Indian  heirs,  in  making  coavey< 
ances  of  inherited  allotted  lands,  should  be 
taken  literally,  and  without  any  implied  ex- 
ception In  favor  of  those  whose  ancestors 
died  Bubseqnent  to  allotment,  but  prior  to 
the  passage  of  said  act.  Strained  oonatroo- 
tlon  should  not  be  given  tfie  language  used, 
but,  instead,  the  statute  should  be  construed 
in  the  light  oC  the  policy  It  was  obviously 
intended  to  execute;  s  policy  relating  to 
the  welfare  of  Indians,  wards  of  the  general 
government 

The  deeds  not  having  been  approved, 
Kandt  took  no  title,  and  hence  Whal^, 
throi^  mesne  conveyances,  acquired  no  li^ 
terest  in  the  land,  the  subject  of  a  mortgage. 

The  judgment  of  the  trial  conrt  Is  affirmed. 
All  tbe  Justices  concur,  except  HABDY, 
dissenting. 


O  K  BUS  &  BAGGAGE  CO.  v.  O  K  TRANS- 
FER &  STORAGE  CO.   (No.  7099.) 

(Supreme  Court  Ot  Oklahoma.    Oct  10,  1918. 
Behearlng  Denied  May  29.  1917J 

(SgUahut  bp  the  CourtJ 
1.  TIIADX-MABKS  ARD  TBADB-NAlfBS  ®=33(1)— ■ 

Pabticulab  Business— ExcLuaivB  ITss. 
One  who  produces  or  desls  in  a  particular 
thing  or  conducts  a  particular  business  may 
appropriate  to  his  exclusive  use  as  a  trade  mark 
or  name  some  symbol  or  name  wliich  has  not 
been  so  appropriated  by  another,  to  designate 
the  origin  or  ownership  thereof;  but  be  cannot 
exclasively  appropriate  any  designation  or  part 
of  a  designation  which  relates  only  to  the  name, 
quality,  or  description  of  tlie  Uiing  or  business, 
or  the  place  where  the  thing  Is  produced  or  tlia 
bnadness  carried  <m. 
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XL  Tkadb-Harks  and  Tb&db-Nahkb  4=^7  — 
Unpair  Compitition— Gohfusino  iDKimrr 
or  BuaiHRss. 
All  practices  between  basinesa  rivals  which 
ta)<)  to  engender  unfair  competition  are  odious 
to  tbe  law  aod  will  be  restrained  bj  the  conrta. 
No  man  will  be  pennitted  to  make  use  of  sisna 
or  tokens  which  serve  to  confuse  the  identity  of 
bis  bi'siness  with  that  of  another  so  as  to  mis- 
lead the  public  and  divert  business  from  his  com- 
petitor to  himself. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
aod  Trade-Names,  Cent  Dig.  |  65.] 

8u  Tkade-Marks  and  Tbadb-Namxs  9==>S4  — 
I'nFAiR  Competition— Action  to  Enjoin— 
Defenses. 

Tbe  ezifitence  at  business  concerns  doing 
haaiDess  under  names  of  which  the  letters  "O  K" 
ooostitute  a  part,  which  refer  to  lines  of  buai- 
aess  other  than  that  in  wbicb  plaintiff  is  ensag- 
ed.  cannot  be  urged  as  a  defense  to  unfair  com- 
petition engaged  in  bj  defenilant. 

(Ed.  Note.— For  other  cases,  nee  Trade-Uarka 
•iHl  Trade-Names.  Gent.  Dig.  S§  93,  97.] 

4.  Tradr-Habks  and  Tbadb-Naues  «s>92  — 
UifrAiB  CoMPRiTioN—AoiioH— Counter- 

CL.A1M. 

In  an  action  to  restrain  unfair  competition, 
•  counterdnim  for  damages  hy  the  defendant 
that  plaintiff  has  wrongfully  used  the  trade- 
asme  of  defendant,  and  asking  that  plaintiff  be 
teatraioed  from  the  use  thereof  and  required  to 
pu  damages  for  the  tnfringemont  of  defendant's 
Tfcnta.  is  proper,  and,  if  the  allegations  thereof 
are  mstained,  defendant  is  entitled  to  the  relief 

[E>1.  Note.— For  other  cases,  see  Trade-Marka 
aad  Trade-Names,  Cent.  Dig.  SS  102,  103.J 

Error  from  District  Court*  Oklaboma 
OiHinty ;  John  J.  Carney,  Jadf& 

AedoD  by  tbe  O  K  Transfer  ft  Storage 
Company  against  the  O  K  Bus  &  Baggage 
Company  to  enjoin  alleged  unfair  ctunpetl- 
tkm.  Judgment  for  plaintUt,  and  d^iendant 
Mugs  error.  Affirmed. 

Blake,  Boys  &  Shear,  of  Oklahoma  City, 
for  plaintiff  in  error.  Warren  K.  Snyder,  of 
Oklahoma  City,  for  defendant  In  error. 

HARDT,  J.  The  "O  K  Transfer  &  Stor- 
age Cofnpany"  instituted  this  action  against 
tbe  *'0  K  Bus  &  Baggage  Company"  to  en- 
join It  from  certain  alleged  unfair  competl- 
don  with  plaintUT  In  the  transfer  and  stor- 
age business.  The  parties  will  be  referred 
to  as  they  appeared  in  the  trial  court  The 
petltioo  alleges  that  during  Its  corporate  ex- 
ist en  c©  plaintiff  had  been  engaged  In  Okla- 
boma City  In  tbe  transfer  and  storage  busd- 
Bess,  and  conducting  a  business  of  ware- 
boDseman ;  that  tt  was  not  engaged  In  any 
bus  or  baggage  buMness;  that  the  defend- 
ant, O  E  Bus  &  Baggage  Company,  was  using 
£or  advertising  purposes  tbe  name  and  style 
of  "O  K  Bus  ft  Baggage  Company";  that 
recently  It  bad  engaged  in  tbe  transfer  and 
storage  business  In  Oklahoma  City,  and  that 
tbe  sdvertisemaitB  used  by  them  were  very 
rimUar  to  the  designation,  style,  and  name 
of  advertising  plaintiff  uses;  that  plaintlflt 
was  located  at  33G  West  First  street,  and  de- 
fsDdant'B  place  of  buslnem  was  300  West 


First  street;  that  plalntiflt  had  spent  large 
sums  of  money  In  advertising,  and  Its  trade- 
name was  extensively  used  and  brought  to 
the  knowledge  of  the  public,  and  plaintiff 
had  acquired  a  valuable  property  interest  In 
and  to  said  trade-name,  and  its  use  and  en- 
joyment by  plaintiff  was  of  great  pecuniary 
value ;  that  the  defendant,  well  knowing  the 
facts  and  the  rights  and  privileges  of  plain- 
tiff, secured  by  the  use  and  adoption  of  its 
said  trade-name,  and  with  tbe  Intent  upon 
the  part  of  the  defendant  to  appropriate  to 
Itself  the  profits,  benedts,  and  advantages 
thereof,  has  engaged  in  a  similar  line  of  mer- 
cantile business  In  close  proximity  to  the  es- 
tablished place  of  business  of  the  plaintiff, 
and  Is  wron^Uy  and  deceitfully  and  un- 
lawfully using  and  applying  its  name  and 
style  of  business  to  defendant's  transfer  and 
storage  business,  and  by  advertising  tbe 
same  concerning  defendant's  said  business, 
consisting  of  signs,  newspaper,  telephone  ad- 
vertising, etc.,  or  such  approximations  and 
simulations  thereof  aa  are  calculated  to  de- 
ceive and  do  deceive  patrons  and  customers 
of  plaintiff,  to  a  very  large  extent,  and  to 
plaintiff's  great  Injury  and  damage.  The  de- 
fendant, "O  K  Bus  ft  Baggage  Company," 
answered  admitting  its  incorporation,  and  its 
engagement  in  the  bus  and  baggage  business^ 
and  further  alleged  that  the  nnme  "O  K  Bus 
ft  Baggage  Company"  is  the  name  wbldt  re- 
lates to  the  descrlptlOQ  of  tbe  business  con- 
ducted by  defendant,  and  that  plalotift  had 
never  used  said  name  for  any  designation  of 
its  origin  or  ownership,  and  has  no  rights  in 
or  to  such  name  and  no  right  to  appropriate 
the  same  to  Its  exclusive  use,  and  no  grounds 
npon  which  to  claim  infringement  by  defend* 
ant  upon  the  name,  designation,  or  adTertls- 
log  of  plaintiff;  and  alleged  that  the  name 
"O  Bus  &  Baggage  Company"  does  not 
designate  the  origin  or  ownership  of  said 
defendant  corporation. 

After  hearing  the  evidence,  the  court,  be- 
ing of  the  opinion  that  plaintiff  baA  fiilled  to 
sustain  its  allegation  of  money  damages, 
withdrew  the  case  from  the  Jury,  and,  upon 
consideration,  granted  a  perpetual  injunctton 
restraining  defendant  from  the  use  of  tbe 
letters  "O  K"  in  connection  with  its  sign  or 
signs,  upon  its  warehouse,  Its  place  of  busi- 
ness, and  other  places,  and  also  upon  the  ve* 
hides  used  by  it  in  its  business,  and  from 
its  advertising ;  tt  being  stated  in  the  order 
that  it  was  not  Intended  to  ctJoIu  the  de- 
fendant from  advertising  or  conducting  its 
business  in  a  lawful  manner,  but  only  to  en- 
join tbe  defendant  from  the  use  of  tbe  let- 
ters "O  K"  in  connectl(Mi  with  its  business 
and  advertising.  Exceptions  were  duly  aav- 
ed,  and  defendant  appealed. 

In  its  Judgment  tlie  court  found: 

"That  plaintiff  had  sustained  by  tbe  evidence 
all  the  material  allmtuma  irf  its  petition  with 
relation  to  the  equitable  featarea  and  injunction 
prayed  for." 
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Defendant  relies  upon  sccUon  6741.  Re- 
vised Laws  ISIO.  which  is  as  follows: 

"One  who  produces  or  deals  in  a  particular 
thing,  or  conducts  a  particular  business,  may 
appropriate  to  his  exclusive  use.  as  a  trade-mark, 
any  form,  symbol,  or  name  which  liaa  not  been 
80  appropriated  by  aoother,  to  designate  the 
origin  or  ownership  thereof:  but  he  cannot  ex- 
clusively appropriate  any  designation,  or  part 
of  a  designation,  which  relates  only  to  the  name, 
quality,  or  the  description  of  the  thing  or  busi- 
ness, or  the  placo  whore  the  thing  is  produced, 
or  the  business  is  carried  od." 

And  counsel  contend  that  the  letters  "O  | 
K"  hftre  no  relation  either  to  the  origin  or 
ownership  of  the  plaintiff's  business,  end 
ttierefore,  under  the  section  of  the  statute 
above  quoted,  plaintiff  has  no  exclusive  right 
to  the  use  thereof;  that  suid  letters  are  ap- 
plied to  almost  every  class  of  bueiuess,  and 
defendant  has  an  eQual  right  to  the  use 
thereof. 

{1]  The  general  doctrine  of  law  as  to 
trade-marks  and  symbols  or  signs  which  may 
be  used  in  the  prosecutlou  of  one's  business, 
and  the  protection  which  the  courts  will  af- 
ford to  those  who  originally  appropriate 
them,  do  not  appear  to  be  questioned.  Every 
one  Is  at  liberty  to  aflix  to  a  product  of  his 
own  manufacture  any  symbol  or  device  not 
previously  appropriated,  which  will  distin- 
guish the  article  from  others  of  the  same 
general  nature,  and  thus  to  secure  the  bene- 
ats  of  increased  sales  which  may  accrue  by 
reason  of  any  particular  excellence  he  may 
have  given  to  the  article  so  designated.  The 
symbol  or  device  thus  becomes  a  sign  to  the 
public  of  the  origin  of  tlie  goods  to  which 
it  Is  attached,  and  an  assurance  that  they 
are  the  genuine  article  of  the  person  first  ap- 
propriating the  symbol ;  and  the  nse  thereof 
often  becomes  of  great  value  In  preventing 
the  sale  of  a  different  or  Inferior  article  tor 
the  original  product  It  thus  hecomes  his 
trade-mark,  and  he  is  entitled  to  protection 
in  its  exdu^ve  use  by  the  imposition  of  dam- 
ages for  Its  wrongful  appropriation  by  an- 
other, or  by  restraining  others  from  applying 
it  to  their  goods,  and  requiring  them  to  ac- 
count for  profits  made  by  the  sale  of  goods 
marked  with  It.  Amoskeag  Mfg.  Co.  v.  Da- 
vid Trainer  et  oL,  101  U.  S.  51,  25  L.  Ed. 
993.  However,  under  this  rule,  one  cannot 
claim  protectioa  for  the  exclusive  use  of  a 
trade-name  which  would  give  him  a  monop- 
oly in  the  sale  of  any  goods  othnr  than 
those  of  his  own.  Neither  can  a  generic 
name  or  a  name  descriptive  of  an  article  of 
trade,  of  its  qaalltles,  ingredients,  or  charac- 
teristics, be  employed  as  a  trade-mark,  and 
the  excludve  use  of  it  be  entitled  to  legal 
protection.  Canal  Co.  v.  Clark,  13  WalL  311, 
20  L.  Ed.  681 :  Amoskeag  Mfg.  Co.  v.  Train- 
er et  al.,  snpra. 

1.1ie  plalntifrs  petition  se^  protection  tor 
plaintifT  in  its  business  on  the  ground  that 
the  letters  "O  K"  constitute  a  trade-name, 
and  that  the  defendant  has  been  guiltr  ot  an 
Infringement  tliereof;  and  also  vfion  the 


ground  that  defendant  has  been  guilty  of  un- 
fair competition. 

It  may  be  conceded  that  under  the  evi- 
dence plaintiff  is  not  entitled  to  the  exclusive 
use  of  the  letters  "O  K"  as  a  trade-mark 
within  the  law  of  that  subject,  and  that  It 
has  no  proprietary  Interest  in  the  use  there- 
of in  connection  with  Its  business. 

There  would  still  remain  the  question  as  to 
whether  defendant  under  the  findings  of  the 
court  should  be  restrained  from  continuing 
that  kind  of  competition  which  is  denominat- 
ed as  unfair  and  condemned  by  the  courts. 

Plaintiff's  place  of  business  was  located  at 
:aQ  West  First  street,  while  defendant's 
place  of  business  was  in  the  same  block  at 
:jOO  West  First  street.  The  plaintiff  upon  Its 
building  hud  painted  Its  name  In  large  let- 
ters, of  which  the  letters  "O  K"  formed  a 
conspicuous  part,  and  ui>on  its  vans  and  oth- 
er vehicles  had  likewise  dl^layed  said  let- 
ters, and  had  used  the  same  In  Its  advertis- 
ing upon  the  curtains  of  theaters,  in  news- 
papers, telephcme  directories,  Mils,  and  sta- 
tionery. The  defendant  had  used  the  same 
letters  In  connection  with  its  name  displayed 
in  similar  manner  upon  its  place  of  business, 
and  In  dlfTerent  advertising  mediums,  and  its 
advertisements  were  calculated  to  deceive  on 
ordinarily  unsu^ectlng  person.  The  court 
found  that  defendant  had  simulated  and  was 
using  a  fUrm  of  advertising  closely  resem- 
bling that  of  platdtUf,  for  tAe  purpose  of  de- 
ceiving plalutlfTs  customers,  depriving  it  of 
its  business  and  profits,  and  that  said  ad- 
vertising had  so  dec^ved  customers  of  pUUn- 
tlff. 

The  leading  Ekiglish  case  (Lee  r.  Hn^,  5 
Chancery  App.  155)  held  that  the  "Ouinae 
Coal  Comiuny,"  which  had  carried  on  tor 
some  years  at  E*aU  Mail  a  large  business  and 
bad  acquired  a  cohdderable  reputatim,  was 
entitled  to  enjoin  the  dcfoidant,  who  had 
formerly  been  their  manager  and  set  up  a 
rival  business  at  another  place  under  the 
name  of  the  "Pall  Hall  Quinae  Goal  Com- 
pany," and  afterwards  removed  to  Pall  Mall, 
from  the  use  of  its  name.  In  the  opinion  It 
is  said: 

"I  quite  agree  that  thepr  have  no  property  in 
the  name,  but  the  principle  npon  which  cases 
upon  this  subject  proceed  is  not  that  there  is 
any  property  in  the  word,  but  that  it  is  a  fraud 
on  a  person  who  has  established  a  trade  and 
carries  it  on  under  a  given  name  that  some  oth- 
er person  should  assume  the  same  name,  or  the 
same  name  with  a  slight  alteration,  in  such  a  use 
aa  to  induce  persons  to  deal  with  him  under  the 
belief  that  they  are  dealing  with  the  person  who 
has  given  a  reputation  to  the  name.  *  •  • 
That  it  is  a  fraud  on  the  part  of  a  defendant  to 
set  up  a  business  under  such  a  name  as  ia  cal- 
culated to  lead  and  does  lead  other  people  to  sup- 
pose that  bis  business  is  the  business  of  another 
person." 

In  Wotherspoon  t.  Curry,  5  L.  R.  0(  H. 
608,  defendant  was  enjoined  from  using  the 
word  "Glenfleld"  in  connection  with  a  starch 
manufactured  by  him;  the  House  of  Lorda 
holding  that  putting  the  word  "Olenfleld"  up- 
on bis  labels  fraudulently  and  with  the  in- 
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tentlon  of  making  out  that  bis  starcb  was 
tbe  starch  of  plalotlff  who  had  Xfy  use  ac- 
quired the  rl^t  to  the  use  of  the  name 
"GlenSeM"  on  his  starch,  was  a  fraud  upon 
the  plaintifr;  and  In  Thompson  Montgom- 
ery, L.  R.  41  Ch.  DIv.  35,  although  It  was 
held  that  plaintiff  was  not  entitled  to  ras- 
ter the  words  "Stone  Ale"  as  a  trade-mark, 
under  the  act  of  Parliament  In  that  behalf, 
yet  they  had  acquired  by  user  the  right  to 
tbe  use  of  tbe  words,  and,  tbe  conduct  of  the 
defendant  being  in  tbe  opinion  of  the  court 
calcQlated  to  deceive  tbe  pnblic  into  suppos- 
tng  that  his  ales  were  brewed  by  plaintiff, 
he  was  enjoined  from  tbe  use  of  said  words. 

The  rule  announced  by  the  Supreme  Court 
<rf  the  Tnited  States,  which  has  generally 
been  followed  In  this  country,  is  stated  In 
lAwrence  Mfg.  Co.  t.  Tennessee  Mfg.  Co.,  138 
U.  a  537.  U  Sup.  Ct  886,  34  L.  Ed.  997, 
as  follows: 

"Undoabtedly  an  unfair  and  fraadulent  compe- 
tition againHt  the  business  of  the  plaintiff — con- 
docted  with  tbe  intent,  on  tbe  part  of  the  defend- 
ant, to  avail  itself  of  the  reputation  of  the  plain- 
tiff to  palm  off  its  goods  as  plaintiff's — would, 
in  a.  pn^er  case,  constitute  ground  for  relief." 

And  again,  In  McLean  t.  Fleming,  06  U. 
3.  245.  24  U  Ed.  828.  dlscasslng  what  facts 
were  necessary  to  constitute  an  Infringement 
of  a  trade-mark,  it  was  said: 

•*Moch  most  depend.  In  every  case,  upon  the 
appearance  and  special  characteristics  of  tbe  en- 
tire device;  but  it  is  safe  to  declare,  as  a  gen- 
eral rule,  that  exact  similitude  Is  not  required  to 
Constitute  an  infringement  or  to  entitle  tbe  com- 
plaining party  to  protection.  If  tbe  form,  marks, 
contents,  WMds,  or  the  special  arrangement  of 
tbe  tame,  or  tbe  general  appearance  of  tbe  in- 
fringer's device,  is  such  as  would  be  likely  to 
mislead  one  in  Uie  ordinary  coarse  of  purchasing 
the  goods,  and  induce  him  to  suppose  that  he 
vaa  parcbasing  tbe  genuine  article,  then  tbe 
similitude  is  such  as  entitles  the  injured  part; 
to  cqnitable  protection,  if  be  takes  seasonable 
memsures  to  assert  bis  rights  and  to  prevent 
tiieir  continued  InvaaioB." 

In  Coats  Merrick  Thread  Ca,  149  U.  S. 
562,  13  Sup.  Ct.  966,  37  L,  Ed.  847,  It  was 
•aid: 

""There  can  be  no  questicn  of  tbe  soundness  of 
the  plaintiffs'  proposition  that,  irrespective  of 
tJie  tcclmical  question  of  trade-mark,  the  defend- 
ant* have  no  right  to  dress  their  goods  up  In 
■acb  a  manner  as  to  deceive  an  intendiag  pur- 
chaser, and  induce  him  to  believe  he  is  buying 
those  of  the  plaintiffs.  Rival  manufQcturers  may 
lawfully  compete  for  the  patronage  of  tbe  public 
in  the  qualit?  and  price  of  their  goods*  ui  the 
beauty  and  tastefulness  of  tb^r  enclosing  pack- 
ages, in  the  extent  of  tbeir  advertising,  and  in 
tbe  employment  of  agents;  but  they  have  no 
right,  by  imitative  devicea,  to  beguile  the  public 
into  buying  tlieir  wares  under  the  impression 
they  are  buying  those  of  their  rivala." 

lo  Cdloloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co. 
(OL  O  32  Fed.  94,  tbe  court  enjoined  tbe 
nse  of  the  word  "Cellonite"  by  tbe  defend- 
ant, because  the  similarity  of  that  word  to 
tbe  word  "Celluloid"  used  by  plaintiff  rep- 
resenting an  article  manufactured  by  both 
was  sufficient  under  the  circumstances  to 
mislead  tbe  ordinarily  unsuspecting  pun^ias- 
er.  In  the  opinion  St  was  said: 
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"Tbe  defendant's  name  was  of  its  own  choos- 
ing, and,  if  an  nnlawful  imitation  of  the  com- 
plaihant'a,  is  subject  to  tbe  same  rules  of  law 
OS  if  it  were  tbe  name  of  an  unincorporated  firm 
or  company.  It  is  not  identical  with  tbe  com- 
plainant's name.  That  wonld  be  too  gross  an  in- 
vasion of  the  complainant's  rights.  Similarity, 
not  identity,  is  the  usual  recourse  when  one 
party  seeks  to  benefit  himself  by  the  pood  name 
of  another.  What  similarity  is  sufficient  to  ef- 
fect the  object  has  to  be  determined  in  each  case 
by  its  own  circumstances." 

Shaver  t.  Heller  St  Men  Co.,  108  Fed. 
821.  48  a  a  A.  48,  05  L.  R.  A.  878,  Is  a  weU- 
considered  case  on  this  subject,  supporting 
the  foregoing  rule,  and  reviews  the  authori- 
ties at  great  length  in  an  able  opinion  by 
Sanborn,  Judge. 

The  unfolr  competition  complained  of  in 
this  case  is  ^mllarity  In  its  advertising, 
whl<A,  according  to  tbe  findings  of  the  court, 
so  closely  resembled  tbat  used  by  plaintiff  as 
to  deceive  and  mislead  plalntlfl*s  customras. 

In  Knott  V.  Morgan,  48  Eng.  Rep.  (Reprint) 
610,  the  Rolls  Court  granted  an  Injunctlcx)  re- 
straining the  dtfendant  from  using  upon  its 
omnibus  tbe  words  "Conveyance  Company," 
or  "London  Conveyance  Company."  or  any 
device  used  plaintiffs  for  the  purpose  of 
dlstlngtdshlng  their  property,  and  tliereby 
delving  them  of  the  profits  of  their  busi- 
ness by  attracting  custom  on  a  false  repre- 
sentation that  carriage  really  the  defend- 
ant's belonged  to  and  were  under  the  man- 
agement of  the  plalntlfta. 

In  the  case  ctf  N.  T.  Ghb  Co.  t.  Mooney, 
dted  by  Browne  on  Trade-Marks,  at  page 
573,  defendants  were  enjoined  from  usli^ 
cabs  painted  and  lettered  to  create  the  im- 
pression Oiat  they  bdonged  to  the  plaintiff. 

In  American  Brewing  Co.  v.  St  Louis 
Brewing  Co.,  47  Mo.  App.  14,  It  was  hdd 
that: 

"E?ven  where  there  may  be  no  exclusive  right 
to  the  use  of  a  word,  *  *  *  as  a  trade-mark, 
a  person  who  uses  signs  and  devices,  containing 
the  word,  for  tbe  purpose  of  advertising  the  sale 
of  goods  of  his  manufactore,  will  be  entitled  to 
protection  against  tbe  fraudulent  imitation  of 
such  signs  and  devices  by  others  for  the  purpose 
of  representing  tbeir  goods  as  those  of  his  manu- 
facture." 

In  Johnson  v.  Hitchcock.  3  N.  T.  Snpp. 
680,  a  real  estate  auctioneer,  who  for  many 
years  had  sold  suburban  property  on  the  In- 
stallment plan  and  bad  always  used  In  his 
business  and  for  several  years  bad  printed 
In  connection  with  hla  advertisements  a 
representation  of  a  flag  with  stars  on  the 
upper  and  lower  borders,  was  awarded  an 
injunction  a^nst  the  use  of  a  like  arrange- 
ment of  stars  upon  the  representation  of  a 
flag  used  In  the  advertisement  of  another 
real  estate  auctioneer  who  sold  saburban 
property  on  tbe  installment  plan. 

The  case  of  Weinstock  Lubin  &  Co.  v. 
Marks,  109  CaL  529,  42  Pac.  142,  30  L.  R.  A. 
182,  60  Am.  St.  Rep.  57,  further  Ulnstrates 
this  principle.  Plaintiffs  had  adopted  the 
name  "Medianlcs  Store,"  for  th^r  place  of 
business,  and  in  the  management  and  con- 
duct of  th^  business  fixed  a  price  upon  eacb 
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and  ereiy  arUde,  marked  tbe  same  In  plain 
flgnres  tbereon.  and  sold  sndi  artleles  at 
the  prices  so  marked,  and  never  deviated 
tli»efroni.  By  extmslTe  advertising  throngb- 
oQt  the  entire  Padflc  Coast,  their  method  of 
doing  business  became  wlddy  known,  and 
plaintiffs  acquired  a  wide  and  honorable 
r^mtatlon.  Plaintiffs*  place  of  bostness  was 
located  In  a  bnllding  of  pecnllar  ardiltec- 
ture^  Defendant  erected  a  building  of  sim- 
ilar architectare,  adjoining  that  of  plain- 
tiffs, and,  for  tile  purpose  of  deceiving  coa- 
tomers  of  sudi  itrm,  adopted  the  name  "Me- 
chanical Sfore,"  and  refrained  from  using 
any  sign  about  the  building  to  designate 
the  proprietor.  ^The  court  held  that  equity 
could  not  compel  the  defendant  to  dralpiate 
who  was  tbe  proprietor  of  his  store,  but  re- 
quired htm  to  distinguish  his  place  ctf  busi- 
ness from  the  other  In  some  way  tbat  would 
be  a  sufficient  indication  to  tlie  public  that 
his  store  was  a  different  place  of  business 
from  that  of  the  othv. 

Many  other  authorities  could  be  dted  an- 
nouncing tbe  same  rule  under  similar  cir- 
cumstances, but  the  foregoing  appears  to  be 
snfilcient  to  Indicate  the  state  of  the  law  on 
this  subject. 

[2]  Tba  rule  may  be  summed  up  thus: 
That  all  practices  between  business  rivals 
whidi  tend  to  ei^ender  unfair  competition 
are  odious  to  tbe  law  and  will  be  retrained 
by  tbe  courts,  for  no  man  will  be  permitted 
to  make  use  of  signs  or  tokens  which  serve 
to  confuse  the  identity  of  his  business  with 
that  of  another  so  as  to  midead  the  public 
and  dlv^  business  from  his  competitor  tx> 
himself.  Where  a  person  Intentionally  uses 
signs  or  advertising  or  oQier  devices  or 
symbols  in  imitation  aC  those  theretofore 
adopted  by  a  business  rival,  for  the  purpose 
of  deceiving  the  {lubUc  and  obtalalog  for 
himself  the  benefits  properly  belonging  ta 
his  competitor,  by  reason  of  adoption  of  such 
sign,  symbol,  or  advertising,  the  use  of  such 
Imitation  will  be  restrained.  Paul  on  Trade- 
Marks,  I  223;  Browne  on  Trade-Marks,  f 
48;  lAwroice  r.  Tennessee,  supra. 

[9]  Hie  defendant  urges  as  an  additional 
matter  of  d^ense  that  various  other  business 
enterprises  were  b^g  conducted  under 
names  of  which  the  letters  "O  K"  formed  a 
part,  and  that  by  reason  thereof  plaintiff  has 
no  right  to  complain  of  such  ase  by  the  de- 
fendant It  is  obvious,  however,  that  such 
liters  in  connectitm  with  the  other  busi- 
ness enterprises  were  not  used  in  such  a 
way  as  to  interfere  with  plaintiff's  business 
or  to  create  the  impression  in  the  mind  of  a 
person  dealing  with  any  of  such  concerns 
that  they  were  dealing  with  plaintiff,  be- 
cause the  line  of  business  in  which  they 
were  oigaged  is  wholly  unlike  that  of  plain- 
tiff. 

Particular  Tefisrenoe  la  made  to  the  "Phil- 


lips O  K  Bus,  Baggage  ft  Osirlage  Com- 
pany;'* but  it  ai^wars  tiiat  this  concern  ia 
not  mgaged  in  the  transfer  and  storage  busi- 
ness, as  Is  the  defeudant,  and  that  a  working 
arrangement  exists  between  plaintiff  and  said 
"Phillips  O  K  Bus,  Baggage  ft  Carriage  Com- 
pany,** whereby  the  tnnsf^  and  storage 
hnsbiess  that  may  come  to  It  will  be  deliver- 
ed to  plaintiff,  and  tiiere  Is  therefore  no  cnn- 
petition  between  tiie  two. 

A  similar  question  was  involved  in  Cellu- 
loid Mfg.  Co,  T.  Gellonite  Mfg.  Ca.  supra, 
where  Mr.  Justice  Bradley  ot  the  United 
States  Supxeoie  Court  delivered  the  opinion* 
and  said: 

"But  it  Is  obvious  tiiat  socb  special  names,  In- 
dicatine  coafiiiemeat  to  a  particular  branch  of 
the  trade,  are  wholly  unlike  complainant's  gener- 
al name  of  'CeUuloid  Manufacturing  Company.' 
Besides  thia,  it  is  altogether  probable,  as  we 
gather  from  cme  of  the  8fEdavit^  that  these 
branch  companies  are  mostly  licensees  of  the 
comptainant,  and  very  properly  use  tbe  word 
*Gel[aIoid'  in  their  names.  We  think  that  this 
defense  cannot  Justly  prevalL" 

The  same  rule  applies  In  this  case  under 
the  facta  disclosed  by  tbe  evld«ice,  and  de- 
fendant cannot  then  mattera  as  a  d^ 
fense  herein. 

Neither  can  the  question  of  ladies  enter 
into  this  case,  for  It  appears  from  the  al- 
l^^tiona  of  the  petition,  and  from  the  evi- 
dence, that  only  within  a  very  recent  time 
bad  defendant  engaged  In  the  transfer  and 
storage  busliwss  in  competition  with  plain- 
tiff, and  that  plaintiff  promptly  brought  thly 
action  xxpoQ  learning  of  the  unfair  methods 
of  competition  indulged  In  by  defendanL  Cd 
luloid  Mfg.  Co.  v.  Gellonite  Mfg.  Oo.,  supra. 

[4]  At  the  trial  defendant  offered  to  prove 
that  plaintiff,  throng  its  agents  and  em- 
ployes, had  represented  ttionselves  as  beinff 
in  the  service  of  defendant,  and  by  such  un- 
fair means  had  succeeded  in  diverting  their- 
patrcHiage  to  the  plaintiff.  This  offer  was 
excluded,  and  error  is  urged.  Ordinarily,  In 
an  action  of  this  kind,  a  counterclaim  on 
the  part  of  defendant  alleging  that  he  la 
himself  the  owner  of  the  name,  and  that 
plaintiff  has  wrongfully  used  it,  and  asking 
that  plaintiff  be  restrained  from  the  use 
thereof  and  required  to  pay  damages  for  the 
infringement  of  defendant's  rights,  ia  proper, 
and  if  the  allegations  thereof  are  sustained 
defendant  Is  entitied  to  tbe  rellei  sougnc. 
O.  ft  H.  Mfg.  Co.  V.  Hall,  61  N.  Y.  226,  19 
Am.  Rep.  278.  It  appears,  however,  that  de- 
fendant only  offered  to  prove  a  single  in- 
stance of  such  conduct,  and  that  the  attempt 
of  plaintiff's  employd  was  discovered,  and 
that  defendant  collected  the  chaige  for  the 
services  performed  by  the  agent  of  plaintiff. 
Had  the  evidence  been  admitted,  there  would 
have  been  no  proof  of  actual  damages,  and 
Its  excluBtoQ,  if  error,  was  harmless. 

The  Judgment  Is  afflrmed.  All  the  Justtoes 
concur. 
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HAMILTON  T.  BLAKBNET.    (No.  6517.) 
(Suprane  Court  of  Oklahoma.   May  16.  1917.) 

(Bvtlalmt  1v  the  ConrL} 

1.  executoss  and  administbat0b8  ♦s>227(l) 
— Claim  Against  Estate— Fobu—Statct*. 

The  claim  required  to  be  presented  to  the  ad- 
ministrator or  executor  of  the  wtate  of  a  dece- 
dent under  Iter.  Laws  1910,  H  B338,  6339,  need 
not  be  in  any  particular  form.  If  it  advisea  the 
administrator  or  executor  of  the  nature  ctf  the 
claim,  the  amount  demanded,  and  shows  enough 
to  bar  another  action  for  the  same  demand.  It  la 
sufficient. 

[Ed.  Note.— For  other  cases,  sea  BKecators  and 
Adminlatmtoz%  CenL  Die.  H       812. 842.] 

2.  KxsonroBS  ahd  ADimiiaTBATosa  4s»227(6) 
— Clauc  Aoautbt  E3STATB  —  AcTioii  —  Vabi- 

AKCB. 

The  dahn  presented  to  the  ex«cator  In  this 
case  ezanUned,  and  held,  that  there  Is  no  fatal 
variance  between  the  causes  of  action  sued  upon 
in  the  petition  herein  and  such  claim. 
8.  Appeal  and  Ebbob  •^969(3)— Discbetioh 

OP  Trial  Coubt— Trial  Ambnomicnt. 
The  permitting  of  an  amendment  to  a  plead- 
ing at  any  atage  of  the  trial  to  conform  to  the 
proof  is  within  tiie  aound  discretion  of  the  trial 
conrt,  and,  in  the  absence  of  a  showing  of  an 
abuse  of  such  discretion,  the  action  of  the  court 
will  not  be  disturbed. 

CEd.  Not«w— For  other  eiMa,  see  Appeal  and 
Srror,  Cent  Dig.  {  3830.] 
^  Afpeal  aitd  Ebbob  «=»7S7(S)  —  Review  — 

ADUission  OP  Evidence. 
When  plaintiif  in  error  complains  of  the  in- 
trodnction  of  evidence  over  his  objection,  hot 
fails  to  set  out  in  his  brief  Ae  evidence  ad- 
mitted of  which  he  complaios.  In  compliance 
with  rule  25  of  this  court  (137  Pac.  zi),  the  ac- 
tion of  the  court  in  admitting  such  evidence  is 
not  presented  to  this  court  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3092.] 

5.  ATTOBNET  and  CUBHT  43S»168— Skbtiobs— 
Becovebt  tTPon  Quantuh  Mbbuit. 

Where  service  has  been  performed  under  an 
antire  and  indivisible  contract  and  the  benefits 
accepted  by  the  employer,  but  sach  contract  baa 
DOt  been  completely  performed,  the  employi  may 
sue  npon  a  quantum  meruit,  and  recover  the  rea- 
Bonable  value  of  the  services  rendered,  subject  to 
■^-off  for  damages  for  breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Attontay  and 
CUeut,  Cent  Dig.  {  361.] 

6.  APPEAL  AND  Brboe  ^e»889(3)— Amxndheki 

TO  CoNFOBU  TO  BviDBKCB— VABZANCB— FaOT. 
Where  evidence  not  within  the  issues  is  in- 
trodaced  without  objection,  if  it  be  a  case  where 
an  amuidment  to  the  petition  ought  to  be  allow- 
ed to  confonn  to  the  nets  proved,  the  pleading 
may  be  treated  as  ammded  ao  as  to  conform  to 
the  proof,  and  the  Jndgmant  «tU  not  be  reveraed 
on  account  of  variance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^r,  Cent  Dig.  $  3622.] 

7.  TBIAL  «=39l41— I^mEOTINO  Ybbdiot- Evi* 
DXNCB. 

Bvldence  being  introdnced  sufficient  to  prove 
the  caae  of  plaintiff,  such  evidence  being  uncon- 
tradicted and  unimpeached  and  not  inherently 
improbable,  either  in  itself  or  taken  in  c<Hinection 
with  the  circumstances,  the  jury  are  not  at  lib- 
erty to  disregard  it,  and,  there  being  no  evidence 
on  behalf  of  defendant  in  conflict  therewith  or 
presenting  a  defense,  it  is  not  error  for  the  court 
to  instruct  a  verdict  fw  the  plaintiff. 

[Ed.  Note.— Foe  other  cases,  see  Trial,  Cent 
Dig.  i33&] 


Commissioners'  Optnlon.  Dtrlsloa  No.  1. 
Fh-Tor  from  Stiperlor  Court,  Pottawatomie 
Connty;  Geo.  O.  Abemettay,  Judge. 

Action  by  B.  B.  Blakeney  against  B.  F. 
Hamilton,  as  executor  of  the  will  of  Samuel 
Bailey,  deceased.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

F.  H.  Bel^,  of  Oklahoma  Oltr,  and  W.  8. 
Pendleton,  of  Shawnee,  for  plaintiff  In  error. 
J.  H.  Haz^,  Jr.,  of  Muskogee,  and  Edw. 
Howell,  of  Shawnee,  for  deffendaat  In  error. 

RUMM0N3,  C.  This  action  was  commenc- 
ed In  the  superior  court  of  Pottawatomie 
county  by  the  defendant  In  error  against  the 
plalnUff  In  error,  to  recover  npon  three  caua- 
68  of  action.  The  parties  will  be  designated 
in  this  opinion  as  they  were  in  the  court  be- 
low. PlalntlfTB  first  and  second  causes  of 
actton  sought  re«>veT7  for  attorney's  fees 
under  written  contracts  with  Sumuel  Bailey, 
now  deceased,  defendant's  testator.  The 
tblrd  canae  of  action  set  out  in  the  potion 
ct  plaintiff  sought  to  recover  for  attorney's 
fees,  upon  a  quantum  meruit,  upon  an  im- 
plled  contract  between  plaintiff  and  said 
Samud  Bailey.  Tba  first  cause  ot  action 
was  dismissed  at  the  trial  by  plaintiff,  and 
needs  no  farther  consideration.  The  deftnd- 
ant  answered  mdb  count  of  the  petition,  de- 
nying gmerally  the  allegations  of  each  count 
and  denying  Uiat  plaintiff  ever  rendered  any 
aenriOBs  to  the  said  Sunnfil  Bailey,  deceased, 
or  to  the  def«idant,  or  that  the  defendant 
ever  employed  plaintiff,  and  denies  that 
plaintiff  ever  tendered  his  services  to  the 
defendant  As  to  the  second  cause  of  ac- 
tlon,  the  defendant  says  that  for  the  best 
interests  of  the  estate  ot  said  Samad  Bail- 
ey, deceased,  he  caused  the  lawsuits  cov- 
ered by  the  contract  set  up  by  plaintiff  to  be 
dismissed  by  his  duly  employed  attorneys. 

Upon  the  trial  of  the  cause  at  the  oondu- 
sion  of  the  evidence  of  plaintiff  the  defend- 
ant demurred  to  the  evidence,  and  moved 
the  court  to  InstnuA  the  Juiy  to  return  a 
verdict  for  defendant  This  demurrer  and 
the  motion  to  Instruct  were  overruled  by 
the  court,  to  which  ruling  the  defmdant  ex- 
cepted. The  defendant  rested,  without  In- 
troducing evidence,  and  the  court  then  In- 
structed the  Jury  to  return  a  verdict  in  favor 
of  plolntifl  for  the  full  amount  sued  for  in 
the  second  count  of  plalnttfTs  petition,  and 
instructed  the  Jury  as  to  the  tblrd  count 
to  return  a  verdict  fOr  the  plaintiff  for  such 
an  amount  as  they  found  to  be  reasonable 
from  all  the  evidence  In  the  case,  not  ex- 
ceeding $50.  There  was  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
$750  upon  the  second  count  and  upon  the 
third  count  for  (26.  The  defoidant,  having 
excepted  to  the  overruling  of  his  motion  for 
new  trial,  prosecutes  this  proceeding  in  error 
to  reverse  the  Jndgmoit  ot  the  oourt  bdow. 


4E9For  other  easos  aea  same  tople  and  XVT-NiniBBS  la  all  Kay-NamlHMd  IHsests  and  Xsdaaas 
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[1, 2}  Defoidanf  s  lltBt  assignmokt  of  enor 
complains  that: 
"The  court  erred  in  DOt  Bustainins  the  motion 

of  the  defendant,  at  the  eloee  of  pTaEntiETs  tes- 
timoUy,  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant,  for  the  reason  that  the  peti- 
tlMi  did  not  state  facta  BofGdent  to  constitute  a 
cause  of  action  against  defendant,  and  the  fur- 
ther reason  that  there  is  such  a  material  dif- 
ference between  the  daim  filed  with  the  execu- 
tor and  the  petition  and  causes  of  action  in  this 
case  that  the  plaintiff  could  not  recorer." 

Under  this  assignment  of  error  the  de- 
fendant argues  that  there  Is  such  a  material 
variance  between  the  claim  filed  by  the 
plaintiff  with  the  defendant,  as  executor,  and 
the  causes  of  action  sued  tq>on  by  the  plain- 
tiff that  plaintiff  cannot  recover  upon  said 
causes  of  action.  It  was  stipulated  at  the 
trial  that  the  plaintiff  had  filed  a  verified 
statement  as  required  by  law,  with  the  execu- 
tor, which  account  was  duly  presented,  filed, 
and  rejected  by  the  administrator,  and  that 
this  action  was  commenced  within  60  days 
after  presenting  said  claim. 

It  will  be  necessary  for  the  proper  con- 
sideration of  this  assignment  of  error  to  set 
out  the  claim  filed  with  uecutor  by  plaintiff, 
In  full.  It  is  as  follows: 

"Muskogee,  Okl.,  Oct  13,  1912. 

"Dr.  B.  P.  Hamilton,  executor  of  the  Estate 
of  S.  P.  Bailey,  deceased,  indebted  to  B.  B. 
Blakeney: 

To  attorney's  fees  In  case  of  Exchange 


Bank  of  Wewoka  t.  Bailey,  in  Su- 
preme Court  $  2S0  00 

Bailey  v.  Exchange  Bank  et  al.,  dis- 

.  trict  court,  Seminole  county   500  00 

Bert  Flesher,  Heceiver,  t.  Cutlip  et 

al   250  00 

Bailey  t.  Tate   50  00 


Total    $1000  00 


"State  at  Oklahoma,  Muskogee  County— ss.: 

"B.  B.  Blakeney,  being  first  duly  sworn,  on 
oath  deposes  and  says  that  the  above  and  fore- 
going account  is  just,  true,  and  correct,  and  that 
tho  Items  therein  charged  were  furnished  under 
agreement  with  the  said  S.  P.  Bailey  and  the 
amounts  charged  were  the  amounts  agreed  by 
the  said  Batlcy  to  be  paid;  that  the  above  and 
foregoing  amount  Is  now  due  and  owing,  over 
and  above  all  offsets  and  counterclaims,  and 
Uiat  no  payments  have  been  made  thereon. 

"B.  B.  Blakeney. 
"Subacribed  and  sworn  to  before  me  this  18th 
day  of  December,  1912. 

"Hallie  Wbitaker,  Notary  Public." 

It  is  claimed  on  behalf  of  defendant  that 
this  claim  Is  a  statement  of  an  open  acconnt, 
and  Is  a  claim,  upon  a  quantum  meruit,  for 
services  rendered,  and  not  upon  an  express 
contract,  and  that  therefore,  plaintiff  having 
in  the  second  count  of  his  petition  declared 
upon  an  express  contract,  such  action  Is  a 
departure  from  the  claim  presented  to  the 
executor,  and  cannot  be  malutalned.    It  isj 
also  contended  upon  behalf  of  the  defendant, 
inasmuch  as  plaintiff  at  the  trial,  to  conform  ; 
to  the  proof  as  to  the  third  count  of  his  petl- 1 
tlon,  amended  his  petition  so  as  to  show  that  | 
the  contract  sued  upon  In  said  count  was  en- 
tered into  by  the  firm  of  Blakeney,  Maxey 
&  Miiey  with  the  said  Samuel  Bailey,  de- 
ceased, .  and  that  the  plaintiff  was  the  as- 


signee of  Bald  Ann  aad  entitled  to  recover 
the  amount  due  on  aaid  contract,  that  the 
amendment  and  proof  offered  thereunder 
1  constituted  audi  a  departure  from  the  claim 
presented  to  the  executor  that  recovery  could 
not  be  had  tbraeon. 

Counsel  for  defendant  rety  upwi  seraul 
cases  determined  by  the  Suprrate  Court  of 
California  upon  this  question.  We  think, 
however,  that  an  examination  ot  the  cases, 
dted  by  counsel  for  defendant,  and  other  au- 
thorltlea  upon  the  same  question,  discloses 
that  they  do  not  bear  out  the  contentions  of 
defendant  in  snnwrt  of  his  draanrrw  and 
motion  for  on  Instructed  verdict  It  Is  true 
that  In  an  action  against  the  estate  of  a  de^ 
cedent.  It  Is  necessary  for  the  plaintiff  to 
show  tiiat  a  dalm  has  been  property  present- 
ed to  the  administrator  or  executes  of  said 
estate  and  rejected,  and  that  the  recovery 
must  be  upon  the  same  causes  of  action  as 
were  set  up  In  the  claim.  In  Ross,  Probate 
Law  and  Practice,  555,  It  is  said: 

"A  creditor  cannot  come  into  court  and  allege 
and  prove  another  or  different  contract  or  cause 
of  action  than  the  one  stated  in  his  claim. 
Of  course,  not  every  variance  is  fatal.  "ITie 
statement  of  facts  in  the  complaint  additional  to 
those  set  forth  in  the  claim  is  uoobjecticnable. 
when  they  are  merely  explanatory  of  the  de- 
maud  and  do  not  change  the  cause  of  action." 

In  Licfatenbers  McOlynn,  105  Cal.  40,  88 
Pac.  541,  the  claim  presented  was  as  fol- 
lows : 

"To  services  rendered  by  said  Wm, 
Lichtenberg  for  said  deceased,  at 
his  special  instance,  within  two 
years  next  preceding  his  death, 
in  and  about  effecting  loans  and 
sales  for  account  of  said  deceased  $15,000:00" 

The  court  says: 

"In  order  to  sustain  his  dalm,  it  was  necea- 
sary  for  the  plaintiff  to  show  that  he  bad  ren- 
dered services  for  the  deceased  within  two  years 
prior  to  his  death;  that  these  services  had  been 
rendered  at  the  spedal  instance  of  the  deceased; 
that  they  were  of  the  value  of  $15,000,  or  that 
they  were  rendered  under  an  agreement,  tither 
express  or  implied,  that  he  should  be  paid 
$15,000  fbr  them."  Wise  v.  Outtrim,  139  Iowa. 
192,  117  N.  W.  2ft4,  130  Am.  St  Rep.  801  ; 
BeUeville  Sav.  Bank  v.  Bommaa  (111.)  10  N.  SL 
552 :  Hyatt  T.  Bonham,  19  Ind.  App.  266»  40  N. 
E.  361. 

In  the  Estate  of  Sulenberger.  72  CaL  049. 
14  Pac.  514,  the  claim  filed  ms  upon  a  prom- 
issoty  note,  the  statute  of  limitations  was 
pleaded  against  the  note,  and  recovery  was 
Bou^t  to  be  had  by  the  claimant  upon  anoth- 
er promise  tolling  the  statute  of  limitations. 
It  was  hieHA  that  the  claim  should  have  been 
upon  the  other  obligation,  and  not  upon  the 
note,  and  that  recovery  could  not  be  had. 
because  the  claim  presented  was  barred  by 
the  statute  of  limitations.  In  McGrath  v. 
Carroll,  110  Cal.  79,  42  Pac.  466,  the  claim 
was  upon  a  simple  money  demand.  The 
claim  was  rejected,  and  action  was  brought, 
and  In  the  complaint  It  was  alleged  that  the 
moneys  were  held  and  received  by  deceased 
in  trust  for  the  use  and  benefit  of  the  plain- 
tiff. It  Vas  held  that  one  cannot  present  a 
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simple  money  detnand,  and  then  maintain  an 
action  as  tbe  benefldarj  of  an  »pres8  tnuL 
In  Btchas  r.  Orena,  127  Cat.  688,  60  Pac.  46, 
the  claim  was  for  services  rendered  deceased 
at  bis  request  Upon  rejection  of  the  claim 
recovery  was  sought .  to  be  had  upon  the 
ground  that  serrlces  were  rendered  de- 
ceased npon  a  promise  to  provide  for  claim- 
ant In  decedent's  will,  which  promise  has 
not  been  performed.  It  was  beld  that  the 
action  was  not  based  upon  the  claim  pre- 
sented.   Section  6339,  B.  L.  1910,  provides: 

**Every  claim  which  is  due  when  presented  to 
tbe  admiDistrator  must  be  supported  by  the  affi- 
davit of  tbe  claimant,  or  some  one  in  his  behalf, 
A&t  the  amount  19  iustl;  due,  that  no  pay- 
ments have  been  made  tbere<m  which  are  not 
credited,  and  that  there  are  no  offsets  to  the 
nme^  to  the  knowled^  of  tbe  claimaot  or  afli- 
ant.  If  the  claim  be  Dot  due  wheo  presented,  or 
be  contingent,  the  particulars  of  sach  claim  must 
be  stated.  When  the  afBdavit  is  made  by  a  per- 
M«  other  than  the  claluant,  he  must  set  forth, 
in  the  affidavit  the  reason  why  it  is  not  made  by 
claimant.  The  executor  or  adntlntatrator  may 
also  require  satisfactory  vouchers  or  proofs  to 
be  produced  in  sapp<M^  of  the  claim.  If  the 
estate  Is  Instrireat,  no  greater  rate  of  Interest 
shall  be  allowed  apon  any  claim,  after  tbe  first 
pnblicatioa  of  notice  to  creditors,  than  Is  allow- 
ed by  law  on  Judgments  obtained  in  the  district 
eoort" 

It  is  clear  that  the  cases  of  Estate  of  Sul- 
enberser,  supra,  McGrath  r.  CarroU,  supra, 
and  E^cbas  t.  Orena,  supra,  are  dlstingulah- 
atde  from  Hie  Instant  case,  as  In  those  cases 
the  actions  were  predicated  upon  entirely 
different  causes  from  those  shown  In  the 
claims  presented.  Here  plaintiff  filed-  his 
claim  for  attorney's  fees  In  the  several  caus- 
es, giving  their  titles  in  the  claim,  and  sup- 
ported It  by  his  affidavit  reciting  that  the 
items  therein  charged  were  furnished  under 
agreement  with  ,tbe  said  decedent  and  the 
amounts  charged  were  agreed  by  said  de- 
cedent to  be  paid  tbe  plaintiff.  Under  our 
statutes  the  «cecutar  might  have  required 
vouchers  or  proofs  of  the  dalm  presented  to 
be  produced ;  not  having  done  so,  he  cannot 
object  to  the  sufficiency  of  the  claim  as  a 
fonndation  for  this  action,  because  a  copy  of 
tlie  written  contract  was  not  attached  there- 
to 

The  dalm  presented  to  tbe  defendant  show- 
ed that  the  plaintiff  claimed  that  the  estate 
of  tbe  decedent  was  liable  to  him  for  attor- 
ney's fees  in  the  respective  cases  described  in 
tlie  dalm.  The  claim  against  an  estate  re- 
quired to  be  filed  by  our  statutes  need  not  be 
in  any  particular  form.  If  It  advises  the 
adminls^tor  or  executor  of  the  nature  of 
the  claim  and  the  amount  demanded  and 
i^ows  enough  to  bar  another  action  for  the 
same  demand,  it  Is  sufficient  Upon  the  re- 
jection of  this  claim  by  the  executor,  without 
a  demand  for  farther  Information  or  of 
exhibits  or  vouchers  or  prooC  of  the  claim, 
the  plaintiff  was  entitled  to  maintain  an  ac- 
tion for  the  amonnt  of  his  claim  upon  a  con- 
tract with  ttse  decedent  either  express  or 
implied.  Kor  does  the  third  cause  of  action 


in  plalntUTs  petition  constitute  such  a  vari- 
ance from  the  claim  presented  for  the  serv- 
icea  upon  which  said  third  cause  of  actlm 
was  based  as  to  defeat  plaintiff's  right  to 
recover  thereon.  The  claim  showed  that  It 
was  for  attorney's  fees  In  the  case  of  Bailey 
V.  Tate,  and  plaintiff  sougjit  recovery  as  as- 
signee of  the  firm,  of  which  he  was  a  mem- 
ber, which  rmdered  the  services.  We  do 
not  think  the  claim  presented  differs  so  much 
from  the  cause  of  action  sued  on.  In  tbe 
absence  of  demand  for  more  spedfic  Informa- 
tion upon  the  brtialf  of  the  executor,  as  to 
constitute  a  fatal  variance.  We,  therefore, 
hold  that  defendant's  first  assignment  of  er- 
ror is  not  well  taken. 

[3]  Defendant's  second  assignment  of  error 
complains  that  the  court  erred  in  permitting 
plaintiff  to  amend  the  third  count  of  his 
petition  over  the  objection  of  the  defendant. 
There  is  no  merit  in  this  assignment  of  error, 
for  the  reason  that  there  is  no  showing  that 
the  cause  of  action  of  plaintiff  was  material- 
ly changed,  or  that  defendant  was  so  sur- 
prised by  the  am^dment  as  to  be  unable  to 
proceed  to  trial.  It  Is  well  settled  in  this 
jurisdiction  that  the  permitting  of  aiuend- 
ment  at  or  after  the  trial  to  conform  to  the 
proof  Is  within  the  sound  discretion  of  the 
trial  court  and  that  in  the  absence  of  a 
showing  pf  any  abuse  of  such  discretion,  the 
court's  action  will  not  be  disturbed.  Alcorn 
V.  Dennis,  25  OkL  135.  106  Pac.  1012;  Lewis 
V.  Bandy,  46  Okl.  4S,  144  Pac.  624. 

[4]  The  defendant  next  urges  that  the 
court  erred  in  permitting  evidence  to  be  In- 
troduced in  said  cause  over  the  objection  of 
the  defendant.  Defendant  falls  to  comply 
with  rule  25  [137  Pac.  xl]  of  this  court  Iv 
that  he  falls  to  set  out  In  his  brief  the  evi- 
dence admitted  of  which  he  complains,  but 
It  may  be  said  that  the  record  dlsdoses  that 
omitting  from  consideration  the  evidence  of 
plaintiff  as  to  the  transactions  between  plain- 
tiff and  decedent  there  is  sufSdent  competent 
evidence  to  establish  the  execution  jot  the 
contracts  upon,  whldi  plaintiff  seeks  to  re- 
cover, and  therefore  the  def^dant  could  not 
be  prejudiced  by  any  ruling  upon  plaintiff's 
evidence. 

[B,  6]  Defendant's  fourth  assignment  of  er- 
ror complains  of  the  action  of  tbe  trial  court 
In  Instructing  the  jury  to  return  a  verdict  for 
plaintiff  in  the  sum  of  $750  upon  his  second 
cause  of  action.  It  Is  contended  in  support 
of  this  assignment  of  error  by  the  defendant 
that  the  plaintiff  pleaded  and  proved  an  ex- 
press contract  with  the  decedent  ta  repre- 
sent the  decedent  In  two  cases  described  In 
said  contract;  that  said  contract  was  an 
entire  contract  for  the  trial  of  said  two 
cases;  and,  it  appearing  frtMn  the  evidence 
that  plaintiff  never  tried  either  of  the  cases, 
but,  on  the  contrary,  that  they  were  dis- 
missed before  trial  on  the  order  of  defendant 
that  plaintiff  was  not  entitled  to  recover 
upon  tbe  express  contract  and  could  only 
reborer  npon  a  quantum  meruit,  or  for  dam- 
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ages  for  being  prevented  performing  the  en- 
tire contract  This  assignment  urged  by  the 
defendant  raised  the  question  of  what  is  the 
measure  of  damages  for  the  breach  of  a 
contract  with  a  lawyer  tor  the  trial  of  a 
cause  where  the  lawyer  is  prevented  per- 
forming the  contract  In  Its  entirety  by  a  set- 
tlement of  the  cause  by  his  client  or  by  a 
wrongful  discbarge  by  bis  client  If  It  were 
necessary  for  ua  to  pass  upon  this  question 
in  the  determination  of  tbis  cause,  we  have 
no  doubt  that  tbe  weight  of  authority,  as 
shown  by  the  decided  cases,  la  in  favor  of 
the  rule  that  the  measure  of  damages  for  a 
breach  of  a  contract  of  employment  ct  a 
lawyer  is  tbe  fee  agreed  to  be  paid,  and  that 
contracts  retaining  a  lawyer  for  the  conduct 
of  a  litigated  case  are  ezcei>tlons  as  to  the 
measure  of  damages  for  the  breach  of  entire 
contracts  for  the  performance  of  services,  be- 
cause of  the  peculiar  confidoitial  relationship 
tKtween  client  and  attorney.  On  the  other 
band,  there  are  respectable  authorities  wbicb 
fix  the  measure  of  damages  for  the  breadi 
of  such  a  contract  at  the  reasonable  value  of 
the  services  actually  rendered.  Still  other 
authorities  fix  such  measure  of  damages  at 
the  fee  agreed  to  be  paid.  less  tbe  value  of 
such  services  as  the  attorney  would  have 
been  required  to  render,  and  such  expenses 
as  be  would  have  incurred  in  completing  the 
contract 

However,  upon  a  careful  examination  of 
the  record,  we  do  not  believe  that  it  Is  In- 
cumbent upon  us,  In  order  to  determine  this 
cause,  to  decide  to  which  one  of  the  rules 
as  to  the  measure  of  damages  for  the  breach 
of  a  contract  for  the  employment  of  a  lawyer 
to  try  a  cause  we  should  adhere.  The  rec<ffd 
shows  that  witnesses  for  the  plaintiff  testi- 
fied as  to  what  services  were  performed  by 
the  plaintiff  in  carrying  out  his  contract, 
without  objection  or  exception,  and  that, 
without  objection  or  exception  ify  defendant, 
one  witness  was  permitted  to  qualify  himself 
and  testify  to  the  value  of  the  services  actu- 
ally rendered  by  plaintiff,  and  that  be  fixed 
the  value  of  the  services  so  rendered  prior  to 
the  dismissal  of  said  attorney,  in  the  two 
cases  for  which  plaintiff  seeks  to  recover  up- 
on his  second  cause  of  action,  at  the  sum  of 
$750. 

If  the  contract  in  this  case  be  construed 
to  be  entire  and  Indivisible,  and  the  rule  of 
law  that  no  recovery  can  be  had  thereon 
without  proof  of  complete  performance  be 
applied,  yet,  If  services  have  been  performed 
under  such  contract  and  the  benefits  accepted 
by  the  client,  the  attorney  will  be  entitled  to 
sue  upon  a  quantum  meruit  and  recover  the 
reasonable  value  of  the  services  rendered. 
Davidson  v.  Gaaklll,  32  OkL  40,  121  Pac.  649, 
38  Lu  R.  A.  (N.  S.)  692.  The  evidence  shows 
that  the  plaintiff  performed  services  of  which 
the  decedent  received  the  benedt,  and  shows 
the  reasonable  value  of  such  services.  The 
defendant  having  failed  to  object  to  tbe  lu- 
tKodnctlfHi  of  this  eridenee  tbe  petttiui  may 


be  treated  as  amended  In  this  court  to  ooo- 
form  thereto.  In  the  case  of  Carson  v.  Vance^ 
35  Okl.  G84,  130  Poc.  946,  this  court  says: 

"Where,  in  an  acdon  tor  his  commisBioo  on  a 
sale  of  land,  plaintiff  declared  upon  an  express 
contract  to  pay  him  five  per  cent  therefor,  and 
evidence  Is  introduced  without  objection  in  ef- 
fect that  Boch  commiflsloD  is  usual  and  custom- 
ary, held,  tbat  the  pleading  is  presumed  to  b« 
amended  so  as  to  conform  to  the  proof  that  an 
Instruction,  submittiD!?  to  the  jury  the  question 
of  what  is  a  reasonable  commission,  is  propet; 
and  that,  the  same  having  been  found  to  be  5 
per  cent,  will  not  be  disturbed."  Love  r.  Kirk- 
bride  DriUing  Co.,  37  Okl.  804,  129  Pac.  858; 
Roberts  T.  MuUtam  et  26  OkL  887.  100 
Pac.  127. 

[7]  TUB  eridouK  bdng  anc(»tradlcted,  the 
witness  not  even  having  been  erosxxa  mined 
upon  it,  and  not  inherently  Improbable,  ei- 
ther In  Itaelf^  or  vrhea  taken  In  connection 
with  clrcomstanoeB,  the  Jury  were  not  at  lil^ 
erty  to  disregard  It,  and  tbe  court  did  not 
eri*  in  Instructing  a  verdict  tor  plaintiff  up- 
on  tblB  nntmpeached  and  uncontradicted  evi- 
dence. It  Is  held  by  this  court  In  Meadors  t. 
Johnson.  27  Okl.  644. 112  Pac.  1121: 

"Prima  facie  evidence  of  a  fact  Is  such  evi- 
dence as  in  the  Judgment  of  the  law  is  sufficient 
to  establish  the  fact;  and,  if  not  rebutted,  re* 
mains  sufficient  for  that  purpose," 

Tbe  rule  la  stated  in  14  Enc.  Ev.  121,  as 
follows: 

"While  the  fact  that  the  jury  are  tbe  sole 
Judges  of  the  credibility  of  tbe  witness  Is  univer- 
sally recognised  (and  they  are  not  bound  by  tba 
mere  sweariug  of  witnesses),  it  is  equally  well 
established  that  they  will  not  be  allowed  capri- 
ciously to  disregard  the  unimpeached  and  uncon- 
tradicted testimony  of  witnesses."  Newton  T. 
Pope,  1  Cow.  (N.  Y.)  109;  Engmann  v.  Estate 
of  Immel,  59  Wis.  249,  18  N.  W.  1S2;  Lewia 
V.  N.  Y.  Ry.  Co.,  50  Misc.  Rep.  635,  99  N.  X, 
Supp.  462;  Kelly  v.  Jackson,  6  Pet  622,  8  U 
Ed.  523. 

It  Is  true  that  the  court  submitted  to  the 
Jury  the  determination  of  what  was  the  rea- 
sonable value  of  the  services  sought  to  be  re- 
covered for  in  the  third  cause  of  action,  and 
the  Jury  by  its  verdict,  In  face  of  tbe  uncon- 
tradicted evidence  on  behalf  of  plaintiff  that 
the  value  of  said  services  was  $50,  found 
such  value  to  be  $25,  but  of  this  the  plaintift 
does  not  and  the  defendant  cannot,  com- 
plaio.  When  plaintiff  Introduces  sufficient 
evidence  to  prove  his  case  and  defendant's 
evidence  does  not  conflict  therewith,  or  when 
the  evidence  of  defendant,  together  with  all 
legitimate  inferences  in  its  favor  falls  to 
present  a  defense,  the  court  should  direct  a 
verdict  for  the  plaintiff.  HtHneland  Realty 
Co.  v.  Robison,  39  Okl.  591.  136  Pac.  5S5; 
Cockrell  v.  Schmltt,  20  Okl.  207,  94  Pac.  621. 
129  Am.  St  Rep.  737 ;  Moore  v.  Leigh-Head 
Co.,  149  Pac  1129. 

The  defendant  having  permitted  without 
objection  proof  on  behalf  of  tbe  plaintiff  that 
he  had  performed  services  under  a  contract 
with  tbe  decedent,  and  what  the  reasonable 
value  of  said  services  was,  and  the  defend- 
ant not  having  offered  any  evidence  to  con- 
tradict the  erid^tiie  of  the  plalnUff  or  to  lok- 
peach  the  wltnetaea  offered  on  behalf  ttf  tbe 
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plalDtlff.  tbe  plaintiff  was  entitled,  under  the 
undisputed  evidence,  to  recover  the  amount 
fbtiDd  by  the  jury  under  the  Instructions  of 
the  court.  No  prejudidal  error  was  there- 
fore committed  by  the  court  In  the  instruc- 
tioD  to  the  Jury  CMDpIatned  of  In  this  aasign- 
ment  of  error. 

Tbe  fifth,  sixth,  and  seventh  assignments 
of  error  urged  In  the  brief  of  defendant  pre- 
sent again  the  same  propositions  that  have 
already  been  discussed  In  this  opinion,  and 
need  not  be  considered  at  length.  It  is  suf- 
ficient to  say  that  no  error  of  the  trial  court 
la- shown  by  said  assignments. 

Finding  no  prejudldal  error  In  tbe  record, 
tbe  judgment  of  the  oonrt  below  ahoold  be 
affirmed. 

PER  CURIAM.  Adopted  In  whole. 


ANDEBSON  T.  ANPBBSON  et  aL  (No.  6007.) 

(Svprane  Court  of  Oklahoma.  Hay  16,  1916. 
On  Bdiearing,  May  29,  1916.) 

(Svllabua       the  Court.) 

1.  Guardian  and  Wahd  ^=»65— Nkouqbnob 
— ^UBCUAiiGiNo  Account. 
On  a  bearing  of  exceptions  to  a  guardian's 
final  accouDt  with  each  of  his  two  wards,  the 
facts  bearing  on  the  first  exception  were :  That 
tbe  wards  were  equal  ownei-s  uf  a  fund  of  $2,5UO 
In  the  hands  ci  tbe  guardian  which  he  had  loan- 
ed to  a  live  stock  company.  The  order  author- 
ising him  to  do  BO,  among  other  things,  as  a  cod- 
ditioo  precedent  to  his  right  to  make  the  loan, 
repaired  tbe  guardian  to  take  hack  from  the 
borrower  a  note  and  mortgage  on  certain  live 
atock  to  secure  the  loan  and  also  a  policy  of  in- 
Bo ranee  on  the  stock,  containing  a  clause  making 
the  sBme  payable  to  the  guardian  as  bis  inter- 
est may  appear,  which  he  failed  to  do,  and,  on 
account  of  such  failure,  tbe  loan  was  luet.  add, 
tiiat  the  guardian  was  negligent,  aod  his  ac- 
connts  were  pnverly  surdiargeable  with  the 
amount  of  the  iMn;  one-half  thereof  to  each 
aecount. 

[Ed.  Note.— For  other  cases,  aee  Guardian  and 
Ward.  Cent  Dig.  {  105.] 

i.  GUABDIAN  AND  WABO  «S>65— FXETAL  SSI- 
TLEMCNT— LlABILiry— NeGLIQEHCB. 
A  guardian  is  hable  to  bis  ward,  on  a  final 
•ettlement,  not  oalf  for  such  money  and  estate 
as  actually  came  into  bis  hands,  but  also  for 
suefa  additional  money  or  property,  lost  by  bis 
negligence  or  failure  of  duty,  as  would  have  been 
Kceived  by  him,  bad  he  exercised  reasonable 
diligence  and  ordinary  prudence  in  caring  for  his 
waid's  estate. 

W l!>l.  Not&— For  other  casesL  see  Guardian  and 
ard.  Cent.  Dig.  S  106.] 

L  EXBCOTORS  AND  ADUHriSTBATORS  «=S>226(1) 
^UABDIAN  ARD  WABD  «»66— FINAL  AC- 
COUHT^LlABIUTT  FOB  NBOLI0BNCB>-~StaT- 
OTB  OF  NONCLAIM. 

On  a  hearing  of  ezceptiona  to  a  guardian's 
final  account  with  each  of  his  two  wards,  the 
facts  bearing  on  the  second  exception  were: 
That  S.,  as  guardian  of  C,  pursuant  to  an  or- 
fler  of  the  prolwte  court  of  C.  county,  made,  ex- 
ecuted, and  delivered  to  M.  an  oil  and  gas  lease, 
whicb  was  made  and  duly  approved  under  the 
supposition  that  C.  was  tbe  sole  owner  of  the 
dnnised  premises,  aod  the  cash  consideration 
paid  S.  was  charged  to  his  account  as  guardian 
of  C.  Thereafter,  in  the  probate  court  of  C. 


county,  in  the  distribution  of  the  estate  of  which 
tbe  demised  premises  was  a  part.  It  was  deter- 
mined that  Ij.  and  N.,  minors,  were  entitled  to 
share  equally  with  O.  in  the  estate.  Thereupon, 
A,  as  guardian  of  L.  and  N.,  pursuant  to  an  or- 
der of  the  probate  court  of  T.  county;  joined 
with  S.  as  guardian  of  C,  in  the  execution  of  a 
new  lease  of  the  demised  premiaes  to  M..  with- 
out exacting  from  S.  one-half  the  consideration 
received  for  tbe  lease,  and  which  S.  thereafter, 
for  more  than  two  years,  promised  but  refused 
to  turn  over  to  A.,  as  guardian  of  L.  and  N. 
on  demand.  Thereafter.  S.  died,  wbereopon  his 
successor  in  office,  aa  guardian  of  C.  was  ap- 
pointed, and  M.,  bis  wife,  appointed  his  execu- 
trix, who  thereupon  published  notice  to  cred- 
itors to  file  their  claims,  which  A.,  as  ^lurdian, 
failed  to  do  for  half  the  consideration  due  from 
P.  to  his  wards.  Further,  evidence  examined, 
and  held  that,  owin?  to  tbe  mutations  of  busi- 
ness, one-half  of  said  consideration  became  so 
intermingled  with  the  property  of  S.  and  his 
ward  as  to  lose  its  identity  and  reduce  the  right 
thertto  as  against  tbe  estate  of  to  a  mere 
claim,  which  was  baned  l.v  statute  of  nonclnim 
of  four  months  (Comp.  Laws  1909,  gS  (^^74. 
6275),  and  was  lost  through  the  negligence  of 
A.,  as  guardian  of  L.  and  N.,  and,  being  so 
lost,  was  properly  surchargeable  one-half  to  his 
final  account  with  each  of  said  wards. 

(Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  780;  Guardian 
and  Ward.  Cent  Dig.  }  106.] 

Error  to  mstrlct  Court,  Ttilaa  County;  h. 
M.  Poe,  Judge. 

Exceptions  by  Lucy  AndersoD,  n&a  Brown, 
and  others,  to  the  hnal  separate  accounts  of 
William  Anderson,  guardian  of  Lucy  Brown 
and  Nellie  Brown,  minors.  Excepttona  sns- 
taloed,  and  the  gnardlan  surcharged  with 
certain  amonntB,  and  he  brings  error.  Af- 
firm^. 

Burke  &  Harrison,  of  Sapulpa,  and  W.  T. 
Hutchings,  of  Muskt^ee,  for  plaintiff  In  er- 
ror. N.  J.  Gubser,  of  Tulsa,  and  McDougal, 
Lytle  &  Allen,  of  Sapulpa,  for  defendants  in 
error. 

'  TURNER,  J.  tl]  On  June  24,  1912,  In  the 
county  court  of  Tulsa  county,  William  An- 
derson, plaintiff  In  error,  tendered  his  resig- 
nation as  the  guardian  of  Lucy  Brown  and 
Nellie  Brown,  minors.  On  August  27,  1912, 
be  filed  separate  final  accounts,  as  the  guard- 
Ian  of  each  ward,  which  were,  on  January 
13,  1913,  excepted  to  on  the  same  grounds  by 
his  successors  in  office  appointed  and  qnall- 
fied  on  September  9,  1912;  and  tbe  same, 
coming  on  to  be  heard,  were  consolidated, 
and  on  April  17,  1913,  sustained.  In  tbe 
meantime,  Lucy  had  married  Walter  Ander- 
son and  died,  and  the  cause  was  revived  in 
tbe  name  of  Lee  Clinton,  her  administrator. 
In  sustaining  the  exceptions,  the  court  sur- 
charged each  account  with  $1,250,  or  one- 
half  of  a  fund,  of  $2,600  belonging  to  both 
wards,  which  the  guardian  had  loaned  to  the 
Limestone  I'ive  Stock  Company,  and  which, 
the  court  held,  the  guardian  had  lost  by  n^- 
ligently  taking  Inadequate  security.  The 
court  further  surcharged  each  account  with 
$4,013.75,  whicb,  the  court  held,  was  due  and 
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unpaid  each  ward,  and  which  the  guardian 
had  negligently  permitted  to  be  lost  to  the 
estate  by  bis  failure  to  collect.  He  excepted 
to  the  action  of  the  court  in  so  surcharging 
his  accounts,  but,  on  appeal  to  the  district 
court,  the  judgment  was  affirmed,  and  be 
brings  the  case  here.  He  says  the  court 
erred  In  charging  btm  with  the  loss  of  the 
$2,500  loan.  The  order  authorizing  the  loan 
was  made  May  2, 1910.  and,  after  reciting  the 
necessary  facts  upon  which  to  base  it,  reads: 

"The  court,  being  fully  advised  in  the  prem- 
ises, is  plensed  to  authorize  and  order  said  Wil- 
liam Anderson,  guardian  of  Nellie  and  Lucy 
Brown,  minors,  to  enter  into  a  contract  for  the 
purpose  of  making  a  loan  to  said  limestone  Live 
Stoch  Company,  upon  the  following  conditions, 
to  wit:  I'rovided  that  Raid  guardian  shall  take 
from  said  company  a  note  signed  by  said  12 
members  of  aaid  company  or  any  ten  of  said  com- 
pany, for  the  sum  of  $2,500  to  run  for  a  period 
of  one.  year  bearing  8  per  cent  interest  per  an- 
num to  be  further  secured  by  a  mortgage  prop- 
erly describing  the  live  stock  and  animals  here- 
inbefore alluded  to,  made  payable  to  said  guard- 
ian, for  the  use  and  benefit  of  said  wards. 

"It  is  further  ordered  and  directed  by  the 
court  that  the  owners  of  said  animals  shall  cause 
said  animals  to  be  insnred  in  some  reliable  in- 
surance company  in  such  sum  as  may  be  ad- 
visable to  be  carried  by  said  insurance  company, 
said  insurance  policy  to  contain  a  mortgage 
dause  payable  to  -said  guardian  as  his  interest 
may  appear  as  additional  security  for  payment 
of  said  note." 

Construing  which,  the  court  held,  in  the 
light  of  the  admitted  fact  that  the  stock  was 
not  insured  as  required  thereby  and  hence 
the  loan  was  lost,  that  the  guardian  was  neg- 
ligent In  making  it  and  should  be  charged 
with  the  full  amount  thereof.  The  court  was 
right  By  tJae  order  the  guariilnn  was  au- 
thorized to  make  the  loan  only  on  certain 
conditions  precedent  to  his  right  to  make  It 
pertaining  to  security  therefor.  One  of  those 
conditions  required  the  guardian  to  take  a 
mortgige  on  certain  stock  and  that  the  own- 
ers of  the  stock  cause  It  to  be  insured;  the 
policy  to  contain  a  clause  making  the  same 
payable  to  the  guardian  as  his  Interest  may 
appear  "as  additional  security  for  the  pay- 
ment of  said  note,"  1.  e.,  the  note  evidencing 
the  loan  and  secured  by  the  mortgage. 
Which  means  that  the  policy  of  Insurance 
was  required  to  be  Issued  as  ordered  before 
the  guardian  had  the  right  to  part  with  the 
wards'  money.  It  will  not  do  to  say  that  be- 
cause, in  prescribing  the  terms  of  the  loan, 
the  order  reads,  "it  Is  further  authorized  and 
directed  the  conrt"  that  this  policy  issue 
"as  additional  security."  such  was  not  a  con- 
dition inrecedent  to  the  right  to  malce  it,  and 
taecv-e,  as  no  company  would  insure  the  stock, 
the  guardian  bad  a  rl^t  to  disregard  this 
requirement  and  to  make  the  loan  without 
^mmplylng  with  It  This  for  the  reason  that, 
in  so  further  ordering  and  iirecttng.  the 
court  was  dealing  with  conditions  precedent 
to  the  right  to  make  tbe  loan,  aud  as  one  of 
those  conditions  prescribed  a  policy  of  insur- 
ance &<»  collateral  to  the  loan;  Intending 
^bereby  that  such  ccdlateral  be  executed  aud 


delivered  before  the  guardian  parted  with  the 
money  of  the  ward.  If  It  were  true  that  no 
company  would  Issue  the  policy  required  by 
the  cT&er,  It  was  the  duty  of  the  guardian  to 
so  report  to  the  court  and  secure  a  modifica- 
tion of  the  order  or  refuse  to  make  the  loan. 
Uavlng  made  the  loan  In  violation  of  the  or^ 
der,  he  did  so  at  his  peril  and  lost  the  loan  as 
a  result  of  bis  negligence,  and  therefore  must 
respond  to  the  action  of  the  court  In  sur- 
charging his  accounts  for  the  amount  there- 
of. Guardianship  of  Cardwell,  55  Cat  137: 
In  re  Estate  of  Mary  Schandoney,  133  Cal. 
387.  65  Pac.  877;  In  re  Carver,  118  Cal.  73,  50 
Pac.  22, 

[2,  3]  The  next  question  Is :  Was  the  court 
right  in  surchar^g  each  of  his  accounts 
with  the  further  sum  of  $4,043.75  fbr  hla 
failure  to  collect  twice  that  amount  or  one- 
half  the  amount  received  by  Dr.  Soilss,  as 
guardian  of  Lena  Coser,  as  a  bonus  on  her 
lease  to  the  Mohawk  Oil  &  0«s  Gompanr? 
There  la  no  dispute  as  to  the  facts  bearing  on 
this  exceptlMi.  They  are  that  prior  to  1907, 
Nuttetsa  Coser  died  Intestate  In  what  Is  now 
Cre^  county,  leaving  blm  survtvlnK  a  daugh- 
ter, Lena  Ooser,  at  the  time  suiq;>osed  to  be 
hla  only  heir  at  law,  leaving  also  a  tract  of 
land  in  that  county.  Joseph  iSruner  qualified 
as  administrator  of  his  estate  In  the  United 
Statee  Court  for  the  Indian  Territory,  West- 
ern District  In  1007,  one  Dr.  Soilss,  as 
guardian  of  Lena,  pursuant  to  the  order  of 
said  court.  Ux  which  he  also  qualified,  execut- 
ed an  (^1  and  gas  lease  asx  the  land  to  Mo- 
hawk Oil  A  Gas  Company  for  a  consider- 
ation of  $16,176,  which  was  duly  approved  by 
the  Secretary  of  the  Interior,  also  supposing 
Lena  to  be  the  (mly  h^r  as  stated,  and,  the 
presumption  Is,  charged  himself  therewith 
as  guardian  of  ber  estate.  After  that  came 
on  to  be  passed  the  order  of  final  dlstrlbutton 
of  the  estate  of  I^ttetsa  wbm  the  county 
court  of  Greek  county  found  that  Lucy 
Brown  and  Nellie  Brown  were  grandchildroi 
and  also,  belrs  at  l&W  ot  said  Muttetsa,  and 
as  sucb  were  entitled  to  one-balf  oi  the  es- 
tate; and  it  was  so  ordered.  On  October 
8, 1009,  tbe  county  court  of  Tulsa  county,  on 
petition  of  plaintiff  in  errcnr  as  guardian  o£ 
Lucy  and  Nellie,  wdered  him  to  Join  with 
Soilss  in  a  new  lease  to  the  M<diawk  Oil  & 
Gas  Company,  whicb  he  did.  and  the  same 
was  approved,  without  exacting  frcnn  ^- 
ther  Soilss  at  the  company  a  conslderatloa 
therefor,  or  so  much  as  requesting  that  be 
be  permitted  to  share  In  the  bonus  thereto- 
fore recelTed  by  Soilss  as  stated.  While 
still  the  guardian  of  Lena,  with  this  bonus 
vt  $10,175  in  his  bands  as  such,  on  April  12, 
1012,  Soilss  died  having  promised  but  failed 
to  turn  over  to  plaintiff  In  eiror,  as  guardian 
of  Lacy  and  Nellie,  one-half  of  said  bonus 
on  demand,  pursimnt  to  the  order  of  the 
county  court  of  Tulsa  county  dated  Scqptem* 
ber  6,  1910.  Shortly  thereafter,  the  county 
court  of  Greek  county  appolnlsd  Mary,  bis 
wife,  executrix  of  his  estate^  and  Joseph 
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Bnmer,  his  snccessor  in  t^ce  as  guardian 
of  Lena,  and  the  ezecntrtx,  after  publishing 
nottoe  to  creditOTS.  as  required  by  law,  pro- 
ceeded to  administer  upon  tbe  estate;  but 
at  no  time  bas  {dalntiff  in  error  collected 
or  attenu>t«d  to  collect  from  her  cme-balf  tbe 
tMmus  due  bis  wards,  as  stated,  or  filed  his 
claim  tbereFbr  with  her  as  exeratilz  of  the 
estate  of  her  husband.  In  holding  that  the 
accounts  of  this  guardian  were  surcbarge- 
at^e  with  the  amount  in  question,  tbe  court, 
in  effect,  held  that  Lucy  and  Nellie  were  en- 
titled to  one-half  of  the  bonus  so  collected 
by  Sollss;  that  the  guardian  was  not  only 
n^llgent  In  falling  to  collect  the  same  from 
Sollss  at  the  time  he  Joined  in  the  lease,  but 
that  be  was  negligent  in  foiling  to  collect 
that  amount  from  Solln  tor  the  two  years 
and  a -half  Interrening  between  that  time  and 
tbe  death  of  Sollss,  and  was  also  negligent 
In  falling  to  presmt  a  claim  ther^or  to  his 
executrix,  and  that  by  reascm  of  all  of  which 
the  same  was  barred  by  the  statute  of  non- 
daim  of  fbur  months  (Camp.  Iaws  1909,  H 
5274,  5275). 

Aside  from  holding  that  the  claim  yraa  bar- 
red (f>f  wUdi  we  shall  lat«r  speak),  the  court 
was  rl^t.  The  general  rule  Is,  as  stated  in 
Bonah  et  al.  r.  Griffith  et  at,  65  W.  Va.  752, 
65  S.  B.  168,  tbat: 

"A  i^ardian  Is  liable  to  bis  ward,'  on  a  final 
Mttlement,  not  only  for  sach  money  and  estate 
as  actnaDy  came  into  bis  bands,  but  also  for 
maeh  ad<)itiona1  money  or  property,  lost  by  bis 
BcpliKCDCe  or  failure  of  duty,  as  would  hare  been 
received  by  bim.  bad  be  exercised  reasonable  dili- 
gence and  ordinary  prudence  in  caring  for  bis 
ward's  estate.'** 

Or  as  stated  In  State  ex.  reL  r.  Brown  et 
at,  73  N.  O.  81: 

"A  guardian  is  liable,  not  only  for  wbat  be  re- 
ceiTes,  but  for  all  he  ought  to  have  received  of 
his  ward's  estate;  and,  while  infallible  judg- 
ment is  not  expected  of  him  in  the  management 
of  his  ward's  estate,  yet  ordinary  diligience  and 
tbe  hierhest  decree  of  good  faith  is  expected  and 
required  of  bim  in  the  execution  of  bis  trust." 

As  tbe  right  of  iMcy  and  Nellie  to  share 
alike  in  the  bonus  money  Is  not  questioned.  It 
would  seem  to  require  no  citation  of  autbor- 
i^  to  support  the  propositioa  that  when 
they,  as  owners  of  one-balf  of  the  demised 
premises.  Joined  with  their  guardian  as  par- 
ties lessor  in  the  lease  to  tbe  oil  company, 
they  were  ratitled  to  one-half  the  bonus  paid 
SoILsB.  and  that  tbe  guardian  was  negligent 
when  he  failed  to  bring  suit  to  recover  the 
aame  from  So! las,  upon  his  refusal  to  turn 
it  orer  to  the  guardian  on  demand,  and  per- 
mitted the  same,  less  perhaps  his  commission, 
to  be  administered  by  Sollss  as  guardian  into 
tbe  estate  of  Lena  Coser. 

In  re  Kennedy,  120  Cal.  458,  52  Pac.  820, 
was  an  appeal  by^  tbe  executor  from  an  order 
of  court,  surcharging  his  flnal  account  with 
a  sum  certain.  The  facts  were  that  the  ex- 
ecutor bad  sold,  by  leave  of  court,  an  Inter- 
e>at  of  bis  decedent  In  real  estate  belonging 
In  common  to  tbe  decedent  and  certain  trus- 


tees and  allowed  the  tmstees  to  appnvvlale 
the  money  in  payment  of  oertaln  trust  obtt- 
gations,  porsuant  to  certain  stipulations  ai^ 
an  order  ot  court,  in  a  suit  to  settle  tbe  trust 
estate  In  whldi  he  was  not  a  party.  On  tUs 
state  of  flacts,  it  was  held  that  his  account 
was  properly  snrchai^ieable  with  the  mon^ 
he  should  have  received  from  the  salfc 

Thus,  it  would  seem,  from  ito  inc^tlon 
this  was  nothing  more  than  a  claim  ot  one 
guardian  against  another,  upon  which  this 
guardian  might  hare  recovered  in  a  suit  at 
law.  But,  assumli^,  as  we  are  a^ed  to  do, 
that  one-half  of  this  bonus  was  a  trust  fund 
in  the  bands  of  Sollss  for  the  benefit  of  Lucy 
and  Nellie,  and  tbat  this  guardian  had  a 
right  to  come  into  a  court  of  equity  and  have 
it  so  declared,  we  are  of  opinion  tbat  the 
negligence  oi  this  guardian.  In  falling  to  take 
the  proper  steps  to  reduce  It  to  possession 
and  the  mutatlfms  of  bnMness  whereby  the 
fund  became  so  Intermingled  with  tbe  prop- 
erty of  Sollss  and  his  vnird  as  to  destroy  its 
identity,  reduced  it  to  a  mere  claim  against 
the  estate  of  Sollss  which  should  have  been 
presented  by  this  guardian  to  the  executrix 
of  Sollss  within  the  time  prescribed  by  the 
statute.  We  say  that,  owing  to  the  muta- 
tions of  hudness,  this  fnnd  lost  ite  Identity, 
and  hence  the  right  to  one-half  the  b<Hius 
money  was  reduced  to  a  mere  claim  a^lnst 
the  estate  of  Sollss  for  the  reason  that  the 
same  has  become  absorbed  in  the  property 
ot  Sollss  and  that  of  Lena  Ooser,  as  stotod. 
and  hence  cannot  be  traced  and  Identified  as 
the  property  ot  Sollss  in  tbe  hands  ot  his 
executrix.  When  such  is  the  case,  and  it 
is  only  shown  generally,  as  ber^  that  the  es- 
tete  of  Sollss  was  solvent,  without  any  at- 
tempt to  show  of  what  it  conslated  or  what 
of  it  passed  Into  the  hands  of  his  executrix, 
or  tbat  such  as  passed  was  a  part  of  the  trust 
fund  sought  to  be  traced,  much  leas  that  any 
part  of  that  fund  entered  into  It,  we  repeat 
the  right  to  payment  is  reduced  to  a 
claim  against  ttie  estate,  subject  to  tbe  bar 
of  the  stetute. 

In  Lathrop  t.  Bampton,  81  OaL  17,  89  Am. 
Dec.  141,  the  Cacte  were  that  one  Orlfilth  was 
appointed  guardian  of  Auguste  Dean,  a  mi- 
nor. Thereafter,  the  plaintiffs  were  also  ap- 
pointed her  guardians.  Before  they  were  ap- 
pointed, Griffith,  as  guardian,  bad  come 
into  possesion  of  92,600,  derived  from  the 
lawful  sale  of  certain  real  estate  which  he 
had  previously,  pursuant  to  ttie  order  of  the 
probate  court  wbidi  anointed  him,  Invested 
In  the  estete  of  his  ward.  He  never  there- 
after Invested  said  snm-or  any  part  of  It  for 
her  t)enefit;  nor  did  he  keep  tbe  same  sep- 
arate and  apart  from  bis  private  funds,  or 
any  account  thereof  or  of  the  Income  or  ex- 
penses therefrom  between  himself  and  his 
ward,  but  mixed  the  same  with  bis  private 
funds  and  used  it  In  bis  general  business  ex- 
penditures and  investments,  and  never  there- 
after separated  tbe  same  so  It  could  be  dis- 
tinguished from  his  own  private  property. 
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LAter  he  died,  witbont  rendertng  any  account 
as  Koardlan,  bnt  left  a  last  will  and  testa- 
ment in  wbich  he  attempted  to  dl^MMe  cS  all 
his  indlTldnal  property,  regardless  of  any 
snpiiosed  Interest  bis  ward  might  hsve  there- 
in. Thereafter  hU  executor  toolc  ptrasesston 
of  all  the  money  and  other  property  of  which 
testator  died  possessed  and  was  engaged  in 
administering  opon  the  estate  of  testator, 
regardless  of  any  claim  of  the  minor.  Among 
the  assets  wbich  came  into  bis  bands  was  the 
sum  of  $200.  The  estate  of  Griffith  was  In- 
solvent, and  so  were  the  sureties  upon  bis 
official  bond  aa  guardian,  and  unable  to  re> 
spend  from  the  trust  fund  so  received  and 
held  by  blm.  Whether  any  of  bis  real  and 
personal  property  was  acquired  before  he 
came  into  possession  of  the  trust  fund  did  not 
appear.  Neither  did  it  appear  whether  any 
of  It  was  purchased  by  him  with  the  trust 
fund  or  any  part  of  It;  and  when  defendant, 
his  executor,  refused  to  account  to  the  plain- 
tiffs aa  guardians  of  Auguata  Dean,  suit  waa 
brought  for  the  purpose  of  subjecting  the 
entire  assets  In  the  hands  of  defendant  to  the 
trust  In  question,  and  to  pay  over  the  full 
amount  of  the  trust  fund  In  the  bands  of  bis 
executor  to  satisfy  the  claim  of  the  guardians. 
No  claim  was  ever  presented  to  defendant 
by  plaintiffs  as  provided  by  the  statute  then 
In  force,  which  Is  similar  to  our  statute 
of  nonclaim,  supra.  Plaintiffs  prevailed. 
Whether  or  not  they  should  have  done  so 
turned  on  the  question  here  Involved.  In  re- 
versing the  case  and  holding  that  the  de- 
mand was  a  mere  claim  against  the  estate 
and  was  barred  tqr  the  statute  of  nonclaim, 
the  court  said: 

"Wliere  a  trustee,  in  violation  of  hia  trust,  in- 
vests the  trust  proi>erty  or  its  proceeds  in  any 
other  property,  the  cestai  que  trust  may  elect  to 
fatdd  the  substituted  property  subject  to  tlie 
trost,  or  to  hold  the  trustee  perBonaJlj  liable  to 
him  for  the  breach  of  the  trust  The  former 
be  can  do,  however,  only  when  he  can  follow  and 
identify  the  property,  either  in  its  original  or 
snbstitutcd  form,  as  we  have  already  seen.  If 
this  cannot  be  done,  the  right  of  the  cestui  que 
trust  to  elect  is  gone,  because  its  exercise  has 
become  impossible,  and  he  is  therefore  forced 
to  r^y  upon  the  personal  liability  of  the  trustee ; 
and  such  seems  to  be  the  condition  of  the  cestui 
que  trust  in  the  present  case.  When  thus  forced 
to  rely  upon  the  personal  liabiUty  of  the  trustee, 
a  cestui  (lue  trust  occupies  a  position  towards 
the  estate  of  the  trustee  which  la  no  better,  hut 
is  identical  with  that  of  a  simple  contract  cred- 
itor. He  has  no  special  lien  upon  the  general 
estate  of  the  trustee  which  is  superior  to  that  of 
any  other  creditor;  for  tlie  specitic  property 
covered  by  the  trust  is  gone,  and  nothing  is  left 
to  the  cestui  que  trust  except  a  naked  claim  for 
damages  generally,  on  account  of  the  breach,  to 
he  obtained  through  an  action  at  law,  attended 
by  all  the  inddentB  of  a  like  aedon  on  bebalf  of 
one  who  is  not  the  beneficiary  of  a  trust.  *  * 

"Our  conclusion  is  that  the  plaintiffs,  upon 
the  facts  as  disclosed  by  the  record,  had  only  a 
claim  against  the  estate  of  Griffith,  upon  which 
they  could  have  recovered  had  the  same  been 
presented  to  the  defendant  as  required  by  the 
act  concerning  the  settlement  of  the  estates  of 
deceased  persons,  but  that  the^v  are  not  entitled 
to  the  r^ef  which  they  obtained  in  the  oourt 
below.'* 


(OkL 
And  on  rebearlnf! 

"The  defendant  cannot  be  charged  and  held 
to  account  as  a  trustee,  except  upon  the  aver- 
ment that  be  has  come  into  the  possession  ot 
the  trust  fund  or  its  Bubstitute.  If,  at  the  time 
of  his  death,  the  defendant's  testator  was  in  the 
possession  of  the  tnist  fund,  or  other  property 
into  which  be  may  have  converted  it,  and  such 
fund,  or  other  property  had  come  into  the  pos- 
session of  the  defendant,  he  would  have  held 
it  upon  the  same  terms  as  his  testator  held  it, 
and  the  relation  of  trustee  to  the  ward  of  the 
plaintiffs  would  have  been  added  to  that  of 
executor  by  virtue  of  bis  succesaorship.  8Dch 
fund  or  ouier  property  would  have  constituted 
no  part  of  the  testator's  assets,  and  the  defend- 
ant would  not  have  held  it  in  his  capacity  aa 
executor,  but  in  his  capacity  as  succeeding  trus- 
tee to  the  plaintifiFs'  ward,  and  might  have  been 
compelled  to  account  as  such.  But  such  is  not 
the  case.  Neither  the  trust  fund,  nor  any  sub- 
stitute for  it.  wbich  can  be  identified  as  such, 
has  come  into  the  hands  of  tho  defendant.  On 
the  contrary,  the  trust  estate  is  gone,  or.  which 
amounts  to  the  same  thing,  its  identity  ia  entire- 
ly lost;  for  it  is  not  shown  to  be  in  the  hajds 
of  the  defendant  in  its  primary  condition,  or 
that  it  was  converted  by  the  defendant's  testa- 
tor into  the  property  or  any  part  of  it  now  in 
the  defendant's  pos^sion  as  executor.  Hence 
the  defendant  does  not  stand  in  the  relation  of 
trustee  to  the  ward  of  the  plaintiffs,  beyond  the 
obligations  imposed  by  his  office  as  executor, 
and  she  has  no  remedy  against  him,  except 
such  as  belongs  to  a  general  creditor  of  the  es- 
tate Trecothick  v.  Austin.  4  Mason,  29,  Fed. 
Cas._  No.  14,164;  Johnson  t.  Ame%  U  Pick. 
181." 

And  in  the  syllabus  It  is  said: 

"A  trust  assumed  by  a  testator  will  not  be  en- 
forced against  his  executor  when  the  identity  of 
the  trust  fund  Is  coitlrely  lost,  and  it  Is  neither 
shown  to  be  in  the  hands  of  the  executor  in  its 

Erimary  condition,  nor  that  it  was  converted  by 
is  testator  into  the  property  o^  any  part  oC 
it  in  the  executor's  possession." 

In  Boach  v.  Caraffa.  85  CaL  436. 25  Pac:  22, 
In  the  syllabus  it  is  said: 

**If  a  trust  fund  in  the  mutations  of  btisiness 
has  t>ecome  so  mingled  with  and  absorbed  into 
the  property  belonging  to  the  trustee  as  to  be 
no  longer  capable  of  being  traced  ot  identified, 
the  only  remedy  of  the  cestui  que  trust  upon 
the  death  of  the  trustee  is  that  of  a  creditor, 
and,  if  be  fails  to  present  his  claim  as  required 
by  prabate  law,  be  must  fail  in  hia  action ;  bnt 
if  the  trust  property  can  still  be  earmarked, 
traced,  and  identitied,  the  cestui  que  trust  may 
maintain  an  action  against  the  administrator  to 
enforce  the  trust,  without  presenting  any  claim 
against  the  estate  of  the  trustee,  since  the  cestui 
que  trust  in  such  case  seeks  his  own  property 
only,  and  not  to  enforce  a  claim  gainst  the  es- 
tate and  property  of  the  decedent?* 

In  Byrne  v.  HcGrath,  130  CaL  316*  62  Pa& 
569.  80  Am.  St.  Rep.  127,  In  the  syllabus  it  la 
said: 

"When  a  trust  fnnd  htid  by  a  deceased  per- 
son is  susceptible  of  identification,  the  trust  may 
be  enforced  without  the  presentation  of  a  claim 
against  the  estate;  and  it  is  only  where  the 
trust  fund  cannot  be  identified  that  the  presentar 
tion  of  a  claim  against  the  estate,  within  the 
time  limited  by  law,  is  essential." 

We  are  therefore  opinion  Uiat  the  ao> 
cotmts  of  this  guardian  w^e  properly  snl^ 
chargeable  witb  one-haU  ot  this  honns  ot 
$16475,  that  is,  one-fourUi  thereof  to  the 
acoonnt  of  Lncy  and  a  like  amount  to  tbe 
account  of  Nellie;  and  that  tha  Jndxmeot 
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of  the  trial  court  shonld  be  tfllrmed.  that  la, 

if  the  court  was  right  in  holding  that  the  bar 
of  the  statute  of  nonelalm  fell  at  the  expira- 
tion of  four  mouths  from  the  date  of  the  Srst 
publication  by  the  executrix  of  Sollss  of  no- 
tice to  creditors  to  file  their  claims.  This 
sends  us  to  the  statute^  Stripped  to  the 
point,  Comp.  Laws  1900  reads: 

"Sec.  5274.  Evury  executor  or  administrator 
must,  immediately  after  hia  appointment,  cause 
to  be  published  in  some  newspaper  in  the  coun- 
ty, *  *  *  a  notice  to  tbe  creditors  of  the 
decedent,  reqnirine  all  nersMW  having  claims 
against  him  to  exhibit  them  •  •  •  to  the 
executor  or  administrator,  at  the  pw»  M  b» 
residence  or  business,  to  be  specified  in  the  no- 
tice.   •   •  ♦ 

"See.  B275.  The  time  expressed  in  the  notice 
must  be  months  after  Its  first  publication, 
when  the  estate  exceeds  hi  value  the  snm  of 
five  thonsand  dtdlars,  and  (oar  months  when  it 
does  not" 

These  sections  were  sections  1309  and  1810 
of  tbe  Statutes  of  1893.  The  former  was 
siE^ded  br  ut  approved  Mardi  17,  1910 
(Sesa.  Laws  1910.  o.  AS),  and,  as  amended, 
was  coostraed  with  section  1310.  unrepealed 
bj  that  act,  in  SoUbb  t.  Gen.  Elec;  Oo^  213 
Fed.  204,  120  a  a  A.  648,  and  held  to  mean 
that: 

"The  time  for  the  presentation  of  claims 
atra^Mt  estates  of  a  value  in  excess  of  $5,000 
remained  rix  months  from  the  date  of  the  no- 
tice." 

From  iriildi  we  learn  that  the  time  for  so 
doing  Is  four  months  where  the  estate  does 
not  exceed  Hut  value.  As  there  is  no  evi- 
dence of  Its  value  or  claim  that  the  estate  of 
Sollss  exceeded  that  amount  and  hoice  the 
dz  months*  period  applied,  the  court  did 
ri^t  In  holdlns  as  he  did,  and  this,  too,  al- 
thoush  claimants  are  Infants,  as  the  statute 
In  question  contains  no  exemption  In  favor  of 
sadi.  Morgan  et  aL  v.  Hamlet  et  al.,  113  U. 
S.  448.  5  Sup.  Gt  583,  28  U  Ed.  1043. 

Some  oomplalnt  Is  made  of  interest  snr- 
•duiTsed  on  certain  items  In  these  settlements ; 
but,  since  eonnsel  tall  to  make  clear  what 
alleged  error  of  law  th^  woold  have  us  de- 
clde.  we  decline  to  speculate. 

Finding  no  merit  In  the  remaining  assign- 
ments ot  error,  the  judgment  of  the  trial 
conrt  is  affirmed.  All  the  Jostlces  concur. 

On  Bebearlng. 

TURNER,  J.  It  Is  urged  that  there  is  no 
«Tldence  reasonably  tending  to  prove  that 
this  fund  was  lost,  and  hence  tbe  court  erred 
in  holding  that  It  was.  While  this  ddes  not 
appear  In  their  asslgnmoits  of  error,  coun- 
sel for  plaiDtur  In  error  urge  It  as  thoogh 
It  dffd,  and  In  their  briefs  on  rehearing  again 
se^  to  go  Into  that  question.  They  omtend 
that  tbe  modern  rule  is,  not  as  stated  In  the 
opinion,  but  as  stated  in  Lowe  v.  Jones.  192 
Mass.  94,  78  N.  E.  402,  «  L.  B.  A.  (N.  8-)  487, 
116  Am.  St.  R^.  225,  7  Ann.  Cas.  051,  that : 

"It  is  now  hdd  that  if  the  proceeds  of  trust 
property  can  be  traced  into  a  particular  fund, 
the  trust  may  be  established  and  enforced  as  a 
.^lacc*  npcm  ths  fund." 


And  that  (quoting,  they  k^,  from  Lathiop 
V.  Bampton,  81  CaL  17.  80  Am.  Dec  141) : 

"So  long  as  the  fund  is  neater  than  the 
amount  of  the  trust  bmd,  it  wul,  In  tlie  absence 
of  any  showing  to  the  contrary,  be  presnmea  to 

be  held  in  tniat." 

And,  taking  this  as  the  mle.  they  seek  to 
show  us  that  the  <Hie-haIf  of  the  lease  moneir 
collected  by  Sollss,  belong^g  to  Lucy  and 
Nellie  Brown,  can  he  traced  into  the  assets 
of  his  estate  or  Into  the  fund  In  the  bands  of 
Joseph  Bruner,  as  guardian  of  Lena  Ooeer, 
and  hence,  they  say,  said  fund  is  not  lost; 
and  hence,  not  being  lost,  plaintiff  In  «Tor, 
as  guardian  for  Lacy  ankl  Nellie,  cannot  be 
surchargeable  therewith.  Assuming  tbe  cor> 
rectness  of  the  mle  contended  for,  and  still 
assuming  that  fund  to  be  a  trust  fund  and 
that  the  point  Is  pr<q>erly  beCore  us,  we  re- 
peat, the  fund  has  been  lost  la  the  mutations 
of  business,  and  that,  from  the  record,  tt  is 
Impossible  to  tell  whether  It  passed  Into  the 
bands  of  the  executrix  of  Sollss  and  Into  the 
assets  of  hhi  estate,  or  Into  the  bands  of  Uie 
guardian  of  Lena  Ooser  as  a  part  <tf  the  as- 
sets of  her  estate,  or  whether  It  has  become 
absorbed  In  tbe  estate  of  both.  It  cannot  he 
suocessfaUy  maintained  that  It  can  be  traccfd 
into  the  estate  of  Sollss  for  tbe  reason  the 
record  dlsdoses  the  only  evtdoice  <m  this 
point  to  be  that,  while  his  estate  was  aolv»it, 
tbwe  Is  no  evidence  of  its  value  and  no 
claim  that  it  exceeded  |S,000.  And,  besides, 
no  daim  that  the  fond  in  controversy  passed 
Into  the  assets  thereof  was  made  In  tbe  trial 
conrt  Neither  can  it  be  snocesstnUy  midn- 
tained  that  this  fund  can  be  traced  into  the 
hands  of  the  guaiUlan  of  Lma  Ooser  as  a 
part  of  her  estate  so  as  to  make  It  a  dwrge 
upon  that  fmid.  This  for  the  reason  the  rec- 
ord discloses  tbe  only  evidence  upon  tiuit 
point  to  be  that  her  estate  at  the  death  ot 
Sollss  was  solvent  with  "several  thousand 
dollars  loaned  out  at  interest,"  which,  to- 
gether with  $4,000  cash  OD  band,  was  more 
than  tbe  amount  of  this  fond.  As  the  record 
falls  to  disclose,  and  there  was  do  attempt  to 
prove,  that  the  fund  in  controversy  was 
traceable  into  the  assets  of  said  estate,  we 
adhere  to  the  opinion  that  saM  fund  cannot 
be  made  a  charge  upon  it. 

It  follows  tbat  the  modem  doctrine  con- 
t«ided  for,  In  effect,  that  the  confufd<m  of 
trust  property  wrongfully  converted  does  not 
destroy  the  equity  entirely,  but  that,  when 
the  funds  are  traced  Into  the  assets  of  the 
unfaithful  trustee,  or  one  who  has  knowl- 
edge of  the  character  of  the  funds,  they  be- 
come a  charge  upon  the  entire  assets  with 
which  they  are  mingled,  has  no  application 
to  the  facts  in  this  case. 

It  Is  further  contended  that,  on  the  undis- 
puted facts,  plaintlflf  in  error  was  not  a 
"creditor"  with  a  "claim  arising  upon  a  con- 
tract" against  the  estate  of  Sollss  within  the 
cratemplatlon  of  Bev.  Laws  1910,  I  6SS8, 
lAidh  provides: 
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"If  a  dafm  arialiic  vpon  a  ecntract  bereto- 
fora  made  be  not  preaented  within  the  time  lim- 
ited in  the  notice,  It  Is  barred  forerer.  •  *  *  " 

And  8ecti(m  6336,  which  provides : 

"Every  executor  or  administrator  maBt,  Im- 
mpdiateJy  after  his  appointment,  give  notice  to 
the  creditora  of  the  decedent,  requiring  all  per- 
sons having  claims  aitainst  said  estate  to  present 
the  same.   •   •   • " 

'  And  that  the  court  erred  In  holding  that  he 
was  and  that  the  s(>-called  claim  wag  lost 
and  barred  because  not  presented  within  the 
four  months  required  by  said  statute.  Not 
so.  When  SoHss  received  the  share  of  this 
lease  money  belongiuf;  to  Lucy  and  Nellie, 
inasmuch  as  he,  In  equity  anU  good  con- 
science, had  no  right  to  retain  It,  a  promise 
to  pay  It  to  plaintiff  in  error  aa  guardian  of 
Lucy  and  Nellie  arose  by  implication  saf- 
ficleut  to  establish  between  thera  the  rela- 
tion of  debtor  and  creditor;  that  Is,  SoUss 
was  their  debtor  and  tbey  creditors  of  his 
estate,  after  his  death,  with  a  claim  against 
it  arising  upon  said  implied  contract  And, 
as  this  contract  was  sufficient  to  support  an 
action  in  the  nature  of  assumpsit  tor  money 
bad  and  received  against  btm  while  living, 
the  money  thus  doe  them  constituted  a  claim 
arid og  upon  contract  against  bis  estate  after 
his  'death.  Allsman  et  at  v.  Oklaboma  City, 
21  OkL  142.  95  Pac  468,  16  U  R.  A.  (N.  S.) 
fill,  17  Ann.  Cas.  184,  was  such  an  action  to 
recov»  the  unearned  portion  of  a  llcaise  fee 
to  sell  Intoxicating  lienors  which  had  been 
revoked  on  the  erection  of  the  state.  It 
was  nrged  that,  aa  assnmpslt  at  onnmon  law 
would  not  lie  except  upon  a  parol  or  simple 
contract,  plaintlfT  was  not  ^titled  to  recover, 
wliich  we  said  was  tme;  but,  allying  tbe 
modern  rule  which  we  declared  to  be  that, 
whenevw  one  had  the  moneiy  of  anoUier, 
which  he,  in  equity  and  good  conscience,  liad 
no  right  to  retain,  the  law  would  Imply  a 
promise  to  pay  It  over  to  the  person  right- 
fully entitled  to  it,  we  held  Uiat  plaintiff  was 
entitled  to  recover.  In  that  case  we  dt^ 
Lawson's  Ex.  v.  Lawson,  10  Grat  (Va.)  230, 
80  Am.  Dec  702,  which  was  tbe  same  kind  of 
an  action;  the  money  sooght  to  be  recovered 
bdng  tbe  property  of  plaintifl's  testator  in 
the  hands  of  tals  wife  whidi  he  had  left  with 
her  for  safe-keying  only,  a  short  time  be- 
fine  hl8  death.  In  a  suit  by  his  executor 
agatnrt  bar  to  recovw  it,  the  court  said  that, 
if  it  be  c<mceded  that  upon  her  rrfosal  to  de- 
liver the  money  to  plaintiff  on  demand  trover 
might  be  maintained  aa  for  a  tort.  It  by  no 
means  f<dlowed  that  asstmipslt  would  not  lie 
tlx  the  reastm  that  the  party  aggrieved  might 
waive  tbe  tort  and  sue  In  assumpalt,  which 
would  lie  "whenever  any  one  has  the  money 
ot  another  which  be  has  no  right  to  retain, 
but  wbldi.  ex  eequo  et  bono,  he  should  pay 
over  to  that  other,"  and  that  "the  law  will 
imply  a  promise  to  pay  tbe  amount  to  the 
plaintifE"  if  necessary  to  support  the  action. 
It  follows  that  Lucy  and  Nellie  were  credi- 


tors  of  tbe  Sollss  estate  with  a  claim  against 
It,  to  the  amount  of  said  fund,  arising  uptm 
contract  which,  not  being  presented  within 
the  time  prescribed  by  law,  was  lost,  owing 
to  the  negligence  of  plalotUT  in  error  and  the 
fall  of  the  bar  of  tbe  statute,  and  hence  be 
was  properly  surcbargeable  with  the  amount 
thereof.  AU  the  Justices  concur. . 


FBOAGE  et  al.  V.  WEBB.   (No.  8000.) 
(Supreme  Court  of  Oklahoma.   May  IB.  1917.) 

(Svltaiua  hu  the  Court.) 

L  Limitation  op  Actions  «=>180(^  —  Dx- 

MUKKEB— Bab  of  Limitatiomb. 
Tbe  first  paragraph  of  the  syllabus  fai  Fox 
V.  Ziehme  et  aL,  30  Old.  673,  120  Pac  286, 
adopted  herein. 

[Kd.  Note.— For  other  cases,  see  UmltatiOD 
of  Actions,  Cent.  Dig.  g  671.] 

2.  Limitation  or  Actions  «=s>1S0(4),  199(1. 3) 

—  PlEADIHO  —  DXirUBBBB  To  EVIDKNCK  — 

Question  fob  Jubt. 
In  an  action  f<»-  damages  for  breach  of  an 
oral  contract,  where  it  appears  from  the  face 
of  the  petition  that  the  cause  of  actioo  accrued 
more  than  three  years  prior  to  tbe  day  of  com- 
mencing tbe  action,  and  it  is  not  alleffed  in  the 
petition  or  esUblished  by  the  testimony  that 
there  was  "an  acknowledgment  of  an  exist- 
ing liability,"  in  writing,  "signed  by  the  parties 
to  be  charged,"  within  the  three-year  statutory 
period  of  limitation,  held  (1)  that  it  was  error  to 
overrule  the  demurrer  to  the  petition ;  (2)  to 
overrule  the  demurrer  to  tbe  evidence;  and  (3) 
that  the  question  of  wliether  the  action  was  bar- 
red was  a  question  of  law  for  the  court,  and  not 
a  question  ot  (act  for  tbe  jury. 

[Ed.  Note.— F(»  other  cases,  see  I/imitatton 
of  Actions.  Gent  Dig.  {f  673,  727.  720.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  front  County  Court,  Bills  County;  S. 
A.  MiUer,  Judge. 

Action  by  Harvey  W.  Webb  against  Harry 
Froage  and  Carl  Mej-ers.  There  was  Judg- 
ment for  tbe  plalntiis,  and  tbe  defendants 
bring  error.  Reversed. 

a  B.  Leedy,  of  Amett,  for  plaintiffs  in 
error.  Frank  B.  Grant,  of  Gage,  for  defend- 
ant in  error. 

GALBBAITH,  a  The  controlling  ques- 
tion presented  upon  this  appeal  is  whether 
or  not  tiie  cause  ot  action  sued  upon  was 
barred  by  the  statute  of  limitations  at  the 
time  ot  the  oommencement  of  the  action. 
The  question  was  raised,  &nt,  by  demur- 
rer to  the  petition,  second,  by  answer,  and. 
third,  by  demurrer  to  the  evidence,  and  as 
often  as  raised  was  denied  by  the  conrt,  and 
finally  submitted  to  flie  Jury  tot  dedslm. 
The  action  was  based  upon  a  claim  for  dam- 
ages, charged  to  have  arisen  from  the  breacU 
of  an  oral  contract  It  Is  chained  la  the  pe- 
tition that  on  May  1, 1900.  Webb  entered  into 
an  oral  agreement  '^th  Froage  and  Meyers 
ixy  whldi  th^  undertook  to  "put  down  a 
good  and  sufficient  well"  upon  hla  land,  and 
also  agreed  "to  furnish  the  casing  and  all 
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atlwr  things  necessary  to  make  It  a  good  and 
nfllcleDt  well,"  aod  tbat  Webb  agreed  to 
p>r  tbem  SO  ceuts  per  foot  when  the  well  was 
flinally  completed;  that  they  entered  upon 
the  performance  of  this  contract,  and  sunk  a 
nil  257  feet,  and  equipped  it  with  casing 
ind  pamp,  and  represented  that  it  was  com- 
pleted according  to  contract  It  is  further 
diarged: 

"That  this  plaintiff  paid  to  these  defendants 
the  sum  of  $206.60  u|mn  the  complctioo  of  said 
purported  well,  and  afterwards  notified  these 
defendants  that  they  must  complete  said  pnr- 
[«it«l  well,  and  moke  it  a  well,  as  they  agreed 
to  do,  and  these  defendants  agreed  so  to  do,  but 
utterly  failed  to  fulfill  the  [iromises  thus  made, 
■ad  after  trying  for  a  long' time  to  induce  tliese 
•aid  defendants  to  furnish  him  a  well,  as  they 
had  agreed  to  do,  this  plaintiff  was  compelled 
to  hire,  in  May,  1914,  one  Caufmann  to  com- 
tJete  said  well,  and  to  pay  the  further  sum  of 
180  therefor."  I 

It  is  further  chained  that,  by  failure  of 
the  defendants  to  perform  their  contract,  I 
\7**b  was  forced  to  complete  the  well,  and  j 
in  so  doing  Incurred  an  expense  in  the  sum  I 
of  $299,35,  for  which  amount  Judgment  was  | 
prayed.   After  the  demurrer  to  the  petition 
had  been  overruled,  and  in  response  to  a ; 
motion  to  make  more  definite  and  certain,  an  - 
anmidment  was  filed,  setting  out  that  the  I 
well  was  completed  on  the  19th  day  of  May,  I 
Iffltf.  and  was  accepted  and  paid  for  by  Webb  I 
on  the  21st  day  of  May,  1910.    Webb  testl- ! 
Bed  that  when  he  accepted  the  well  on  the  ] 
21st  day  of  May,  1910,  and  paid  for  it,  itj 
was  apparently  satisfactory,  and  so  contin- ! 
oed  for  30  days  after  that  time,  when  It  { 
failed  to  furnish  necessary  water,  and  that ! 
be  then  notified  the  defendants  of  this  fact, ' 
and  requested  that  they  complete  the  well 
and  make  It  satisfactory,  as  they  had  agreed 
to  do,  and  that  they  promised  orally  to  do 
■0,  aod  repeatedly  made  such  promises  be-  j 
tween  that  day  and  August,  1914,  when  he  ar- ! 
ranged  with  Caufmann  to  complete  the  weU. ! 

It  thus  appears  from  the  face  of  the  plead- 
ings, as  well  as  from  the  testimony,  that ' 
his  cause  of  action  for  breach  of  contract 
arose  30  days  after  the  21st  day  of  May, : 
1910,  when  Webb  discovered  that  the  well 
bad  not  been  completed  according  to  con- 
tract   This  suit  was  not  commenced  until 
NoTcmber  5,  1914,  4  years,  4  months,  and  j 
U  days  after  the  time  the  cause  of  action 
accrued.    Section  4657,  Rev.  Ll  1910,  reads  I 
hi  part  as  follows: 

"Civil  actions,  other  than  tor  the  recovery  of  I 
ical  property,  can  only  be  brought  within  the 
foOowuig  periods,  after  the  cause  of  action 
■feaU  have  accrued,  and  not  afterwards:  First 


Within  five  years:  An  action  upon  any  con- 
tract, agreement  or  promise  in  writing.  Second. 
Within  three  years:  An  action  upon  a  coqtract, 
express  ae  implied,  not  in  writing;  an  action 
upon  a  liability  create^  by  statnte,  other  than 
a  forfeiture  or  penalty." 

It  appears,  both  from  the  allegations  of 
the  petition  and  the  testimony  of  the  plain- 
tiff, that  the  cause  of  action  was  barred  at 
the  time  the  suit  was  commenced,  unless 
something  was  done  by  the  defendants  that 
would  toll  the  running  of  the  statute.  Noth- 
ing is  alleged  In  the  petition  that  would  have 
this  effect,  and  the  only  thing,  in  the  testi- 
mony, relied  upon  to  have  this  efrect,  Is  the 
repented  oral,  promises  to  complete  the  well. 
At  most,  these  oral  promises  would  amount 
to  an  acknowledgment,  by  the  defendants,  of 
an  existing  liability  under  the  contract  It 
Is  not  alleged  In  the  petition,  nor  is  It  claim- 
ed In  the  testimony,  that  these  promises,  or 
any  one  of  them,  were  In  writing  and  signed 
by  the  defendants,  or  either  of  them.  Under 
section  406a,  Rev.  L  1910,  -"an  acknowledg- 
ment of  an  existing  liability"  on  an  obliga- 
tion, in  order  to  prevent  the  running  of  the 
statute  of  limitations,  must  be  "in  writing, 
signed  by  the  party  to  be  charged  thereby." 

[1]  In  Fox  V.  Zlehme  et  al.,  30  Okl.  673, 
120  Pac.  285^  the  rule  la  announced  in  the 
first  paragraph  of  the  syllabus  as  follows: 

"Where  the  petition  shows  on  its  face  that 
the  cause  of  action  set  out  therein  is  barred  by 
limitation,  a  demurrer  urged  spedally  on  that 
ground  should  be  sustained,  and  the  overruling 
of  which  is  error." 

See.  also,  Skillem  t.  Pearcy,  36  OkL  289, 
12S  Pac.  239. 

[2]  It  thus  appears  that  the  cause  of  ac- 
tion arose  more  than  three  years  prior  to 
the  date  of  the  filing  of  suit,  and  that  there 
was  no  acknowledgment  In  writing  of  "an 
existing  liability"  by  the  defendants,  within 
three  years,  so  as  to  toll  the  statute,  and 
that  the  action  was  barred.  It  was  there- 
fore error  in  the  court  to  oremile  the  de- 
murrer to  the  petition,  as  well  as  that  to 
the  evidence,  and  it  was  likewise  error  to 
submit  the  question  of  whether  or  not  the 
cause  of  action  was  barred  by  the  statute  of 
limitations  to  the  Jury,  inasmuch  as  that 
was  not  a  questitui  of  fast  tor  the  Jury,  but 
was  one  of  law  for  the  court 

On  account  (tf  these  errors,  the  exceptions 
should,  be  sustained,  and  Judgmmt  reversed, 
and  the  cause  remanded  for  tnrther  pro< 
ceedings  not  inconststoit  with  this  oi^nion. 

FEB  CUBIAM.   Adopted  la  whoI& 
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BANK     OF     CALIFORNIA,  NATIONAL 
ASS'N.  V.  BICUABDSON,  State  Treaa- 
urer.  (S.  F.  8381 J 

(Supreme  Court  of  California.  June  18, 1917. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Coun^  of  San  Frandsco;  J.  U. 
Seaweli,  Judge. 

Action  by  the  Bank  of  California,  National 
Association,  against  Friend  William  Blcbara- 
son,  as  State  Treasurer.  From  the  judgment 
rendered,  plaintiff  appeals.  Affirmed. 

PllUbury,  Madison  &  Sutro,  of  San  Fran- 
daco,  for  appellant.  U.  S.  Webb  and  Bay- 
mond  Benjamin,  both  of  San  Francisco,  for 
respondent.  ' 

PER  CURIAM.  It  is  stipulated  in  this 
case  that  all  of  the  questions  Inrolved  in  the 
appeal  are  identical  with  those  involved  and 
passed  upon  by  this  court  in  the  case  of  Bank 
of  California  v.  Roberts,  as  Treasurer,  re- 
ported in  173  Cal.,  commendng  at  page  39S. 
160  Pac.  225.  On  the  authority  of  that  case 
the  Judgment  must  be  affirmed. 

The  Judgment  is  affirmed. 


(H  Gal.  App.  65) 

JACKSON  T.  BROWN.    (Civ.  1906.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.  June  7,  1917.) 

Appeal  from  Superior  Court,  San  Mateo 
County;  Geo.  II.  Budc,  Judge. 

Action  by  B.  M.  Jackson  against  D.  C 
Brown.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

B.  M.  Jackson,  of  San  Francisco,  In  pro. 
per.  E.  S.  Bell,  of  Napa.  J.  J.  BuUock,  of 
Redwood  City,  and  Michael  Brown,  of  San 
Mateo,  for  respondent. 

KEBUIGAN,  J.  This  is  an  action  brought 
to  recover  a  balance  of  an  attorney's  fee  al- 
leged to  be  due  for  services  rendered  by 
platntiS  to  the  defendant.  The  complaint 
contained  several  counts.  At  the  trial  It  was 
contended  by  the  defendant  that,  while  he 
bad  paid  part  of  the  fee  for  which  he  was  be- 
ing sued,  such  payment  was  made  as  an  ac- 
commodation to  his  attorney,  who  was  not 
entitled  to  his  fee,  nor  to  any  part  of  it.  until 
the  Judgment  in  a  certain  action  should  be 
recovered  and  the  amount  thereof  collected. 
After  practically  all  the  evidence  was  in,  it 
was  suggested  that  the  further  trial  of  the 
cause  be  postponed,  la  order  to  give  the  de- 
fendant an  opportunity  to  introduce  evidence 
to  the  effect  that  a  written  contract  had  been 
entered  Into  by  the  parties,  providing  that 
the  plaintiffs  fee  here  sought  to  be  recovered 
was  to  be  contingent  upon  a  certain  event 
which  had  not  yet  happened,  whereupon  the 
plaintiff,  in  order  to  conclude  the  matter,  pro- 
posed, that  the  case  be  submitted  on  that  por- 
tion of  his  complaint  which  alleged  a  cause 


of  action  upon  an  account  stated,  and  that 
he  waive  the  remaining  counts  of  his  com- 
plaint. This  was  agreed  to  and  the  cause 
submitted. 

With  the  trial  court  we  think  that  the  evi- 
dence does  not  sustain  the  view  that  there  wua 
an  account  stated.  Early  In  January,  1016, 
the  plaintiff  wrote  to  the  defendant  a  letter, 
claiming  that  there  was  a  certain  balance  due 
him  on  account  of  ills  fee  in  a  suit  conducted 
by  him  for  the  defendant,  entitled  Brown  v. 
Lee  et  al.  The  defendant  in  a  prompt  reply 
□either  expressly  nor  tacitly  admitted  the  in- 
debtedness and  in  fact  turned  the  matter  of 
the  claim  over  to  an  attorney  for  attention 
and  adjustment.  This  correspondence,  and  an- 
other letter  written  on  behalf  of  the  defend- 
ant, together  with  several  conversations,  tele- 
phonic and  otherwise,  between  the  parties* 
clearly  show  that  the  negotiation  fell  far 
short  of  constituting  an  account  stated. 

The  Judgment  is  affirmed. 

We  concur:  RIGHABDS,  J.;  BEASLY. 
Judge  pro  tern. 

COX  v.  BRISBOIS.    (No.  9171.) 
(Supreme  Court  of  Colorado.   July  2,  1917.) 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver ;  H.  P.  Burke,  Judge. 

Action  between  Victor  M.  Cox  and  Lizzie 
Brisbois.  Judgment  for  Brlsbois,  and  Oox 
brings  error.  Judgment  affirmed,  and  appU- 
cation  for  supersedeas  denied. 

Beit  Martin,  of  Denver,  for  plaintiff  In  er- 
ror. John  T.  Bottom,  of  Denver,  for  deftend* 
ant  In  error. 

PER  CURIAM.  Upon  a  careful  examina- 
tion of  the  record  and  briefs  of  counsel,  wo 
are  convinced  that  no  prejudicial  error  was 
committed  Id  this  case,  for  which  reason  the 
application  for  supersedeas  will  be  denied, 
and  the  Judgment  affirmed. 

Supersedeas  denied ;  Judgment  affirmed. 

WHITE,  0.  J.,  and  GARBIOUES,  J.,  not 
participating. 

DE  LAN  V.  AMERICAN  SECURITY  & 
TRUST  CO.    (No.  8559.) 

(Supreme  Court  of  Colurada   Feb.  6,  1917. 
Rehearing  Denied  May  7,  1917.) 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Harry  C  Riddle, 

Judge. 

Action  by  S.  J.  De  Lan  against  the  Ameri- 
can Security  &  Trust  Company,  executor  of 
Thomas  F.  Walsh,  deceased.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

John  T.  Bottom  and  Wm.  H.  Gabbert,  bottk. 
of  Denver,  for  plaintiff  In  error.  Thomas, 
Nye  &  Malbum,  of  Denver,  for  defendant  1r 
error. 
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ALI£Nf  J.  This  Is  an  acUon  for  tbe  re- 
covery of  a  commission  as  a  broker  for  the 
sale  of  mining  property.  The  second  amend- 
ed complaint  cooats  upon  an  express  con- 
tract of  employment  and  serrices  rendered 
thereunder. 

There  was  no  evidence  In  the  case  tending 
to  establish  an  express  contract;  therd  was 
not  Bulfldent  evidence  to  establish  even  an 
iiuplled  contract  of  onployment  There  was 
not  sufficient  evidence  in  the  case  lymn  which 
a  verdict  for  the  plalntUC  could  reasonably  be 
based.  We  think  the  learned  judge  before 
whom  the  cause  was  tried  in  directing  a  ver- 
dict for  the  defendant  was  riCht 

The  Judgment  Is  affirmed. 

AJfirmed* 

LOPRESTO  V.  PEOPLB.    (No.  9190.) 

{Supreme  Court  of  Colorado.   June  4,  1917.) 

Department  1.  Error  to  District  Court, 
Las  Animas  County ;  A.  Watson  McHendrie, 
Judge. 

Antonio  Lopresto  was  convicted  of  an  of- 
fense, and  he  brings  error.  Supersedeas  de-' 
nled,  and  Judgment  afBrmed. 

Earl  Cooley,  of  Trinidad,  for  plaintlit  In 
error.  Leslie  B.  Hubbard,  Atty.  Gen.,  ^nd 
Clara  Btrtli  MoBser.  Asst  Atty.  Gen.,  tar  tbe 
People. 

PER  CUBIAtC  Finding  no  error  In  tlie 
record,  the  supersedeas  Is  doled,  and  the 
Judgment  affirmed. 


WAI/rUBS  et  al.  V.  WEST  et  aL 

(No.  9224.) 

(Supreme  Court  of  Oolorada  July  2,  1917.) 

En  Banc.  Error  to  District  Court,  Pueblo 
County;  James  L.  Cooper,  Judge. 

Action  by  Lulu  Walters  and  others  against 
John  T.  West  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error,  and  ap- 
ply for  supersedeas.  Supersedeas  denied; 
judgmezit  affirmed. 

Adams  &  Oast,  of  Pueblo^  for  plaintiffs  in 
eror.  John  A.  Martin.  City  Atty.,  Charles 
M,  Hose,  Hartman  A  BaUreich,  M.  J.  Qalll- 
san.  and  J.-  f.  HcGorkle,  all  ot  Pueblo,  for 
defendants  In  error.  John  B.  yoorhees,  ct 
Pueblo,  amicus  curis^ 

PER  CURIAM.  Upon  a  careful  examina- 
tion of  tbe  record  and  brlab  ot  counsel,  elim- 
Inadng  the  reasons  of  the  trial  court  there- 


for, which  we  shall  not  pass  upon,  we  are 
convinced  that  no  prejudicial  error  was  com- 
mitted in  the  rendition  of  the  final  Judgment 
dissolving  the  temporary  injunction  and  dis- 
missing the  action,  for  which  reason  tbe  ap- 
plication for  supersedeas  will  be  denied,  and 
the  Judgment  affirmed. 
Supersedeas  denied; .  Judgment  affirmed. 

WHITE,  a  J.,  and  J.,  not  partlci- 

patiiig. 


TRACT  T.  SPERBY.    (No.  911L) 
(Supreme  Ck>urt  of  CJoiorado.   July  2,  1917.) 

En  Banc.  Error  to  District  Court.  EH 
Paso  County;  W.  S.  Morris,  Judge. 

Action  between  Cora  Tracy  and  Fred  A. 
Sperry.  Judgment  for  the  latter,  and  the 
former  brings  error.  Judgment  affirmed,  and 
supersedeas  dmied. 

W.  N.  Buby  and  W.  D.  Lombard,  botli  ot 
Colorado  Springs,  for  plaintiff  In  error.  8. 
H.  Kinsley,  ot  Colorado  Springs,  for  defend- 
ant in  error. 

PER  CURIAM.  Upon  a  careful  ezamlna* 
tlon  of  tbe  recosd  and  brieflB  of  counsel,  we 
are  convinced  that  no  prejudldal  error  was 
committed  In  this  case,  for  whldi  reason  the 
application  for  siq^rsedeas  will  be  denied, 
and  tbe  judgment  affirmed. 

Supersedeas  denied,  and  Judgm^t  af- 
flnned. 

WHITE,  a  J.,  and  GARRIOUBS,  J.,  not 
participating. 

PBicEB  et  aL  T.  Mcdonald,  cno.  9143.) 

(Supreme  Court  of  Colorado.   May  7.  1917.) 

Department  1.  Error  to  IMstrlct  Court, 
City  and  County  of  Denver ;  A.  Watson  Mc- 
Hendrie, Judge. 

Suit  between  D.  E.  McDonald  end  R.  T. 
Pricer  and  Bern  la  M.  Prlcer.  To  review  tbe 
Judgment,  the  Prtcers  bring  error.  Applica- 
tion for  supersedeas  denied,  and  Judgment 
affirmed. 

Walter  L  I^on  and  Bert  Martin,  both  ot 
Denver,  for  plaintiffs  In  error.  Mortis  A 
Grant,  of  Denver,  for  defendant  In  mor. 

PER  CURIAM.  Upon  «iaminatlon  of  the 
record,  we  fall  to  discover  any  substantial 
error,  and  therefore  deny  tbe  application  for 
a  supersedeas,  and  affirm  the  Judgment. 
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(13  Okl.  Cr.  736) 

AKINS  T,  STATE.   (No.  A-2588.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

June  9,  1017.) 

Appeal  from  County  Court,  Woodward 
County;  Clyde  H.  Wyand,  Judge. 

George  Aklns  was  convicted  of  petty  lar- 
ceny, and  appeals.  Affirmed. 

W.  A.  Briggs,  of  Woodward,  for  plaintiff 
in  error.  B.  McMillan,  Asst  Atty.  Qen.,  for 
tbe  Stat& 

PER  CURIAM.  The  plaintiff  In  error, 
George  Aklns.  and  T.  F.  Akins  and  Everett 
Brenneman,  were  Jointly  Informed  against 
and  tried  upon  an  Information  charging  the 
larceny  of  20  dUckens,  of  the  value  of  $10, 
the  property  of  A.  J.  R.  Smith.  At  the  trial 
the  court  sustained  a  motion  to  advise  the 
Jury  to  acquit  the  defendants  T.  F.  Aklns 
and  Everett  Brenneman,  and  ao  Instructed 
the  Jury.  The  Jury  by  their  verdict  found 
the  plaintiff  in  error  guilty,  and  fixed  his 
punishment  at  confinement  In  the  county  Jail 
for  a  period  of  10  daj's  and  a  fine  of  $10. 
From  the  Judgment  rendered  upon  the  ver- 
dict, an  appeal  by  case-made  was  perfected. 

From  a  careful  consideration  of  the  record 
we  reach  the  conclusion  that  there  was  be- 
fore the  Jury  suflldeut  evidence  to  warrant 
the  vGi'dlct  rendered,  and,  finding  no  error, 
the  judgment  of  the  lower  court  is  affirmed. 


Ex  parte  GORDON  and  ten  other  cases. 

(Nos.  A-2501— A-2(J01.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  11,  1017.) 

Separate  applications  by  C.  E.  Gordon, 
Morgan  Offord,  D.  R.  Gallagher,  George  Wag- 
ner, W.  Wilson,  George  Bnrtch.  Edward  Hall, 
J,  Relcbensiierger,  John  McDonald,  W.  C. 
McLean,  and  C.  Tager  for  writs  of  habeas 
corpus.  Writs  granted  and  petitioners  dis- 
charged. 

J.  J.  Carney,  of  Oklahoma  City,  for  peti- 
tioners. B.  D.  Shear,  Municipal  Counselor, 
and  Charles  Selby,  Asst  Co.  Atty.,  both  of 
Oklahoma  City,  for  respondent. 

PER  CURIAM.  On  behalf  of  the  above- 
named  petitioners,  duly  vcrlfled  petitions 
for  writs  of  habeas  corpus,  as  Qled  in  the 
office  of  the  clerk  of  this  court,  were  present- 
ed to  the  Presiding  Judge  on  December  14, 
1915,  and  writs  were  Issued  and  made  return- 
able before  the  court  at  2  o'clock  p.  m.  on 
said  day.  The  petitions,  duly  verified  by 
the  petitioners,  are  the  same;  each  petitioner 
alleging  that  he  is  Illegally  restrained  of  his 
liberty  by  the  officers  of  the  city  of  Okla- 
homa City  and  by  M.  C.  Blnlon.  fiherlff  of 
Oklahoma  county,  upon  the  judgment  and 
sentence  of  the  municipal  court  of  said  dty, 


entered  on  the  3d  day  of  December,  1915, 
and  averring  facts  showing  that  his  convic- 
tion and  imprisonment  was  without  due  pro- 
cess of  law,  and  praying  that  a  writ  of  ha- 
beas corpus  Issue,  that  his  said  imprisonment 
may  be  Inquired  into,  and  that  he  may  be 
restored  to  his  liberty  and  discharged  from 
further  custody. 

In  respbnse  to  the  wribs,  the  official  to 
whom  they  were  directed  produced  the  peti- 
tioners In  oiwn  court,  and  filed  his  answer 
and  return  uuder  oath  to  each  of  the  writs 
issued  and  served  upon  him  as  follows: 

"Return  and  Answer  to  the  WriL 

"Comes  now  M.  C.  Binion,  sheriff  of  Okla- 
homa county,  Oklahoma,  and  iu  answer  to  the 
writ  issueij  by  Hon.  Thomas  11.  Dnyle,  Presid- 
ing Jnilpie  of  the  Criminal  Court  of  Api^ouLs  of 
the  state  of  Oklahoma,  commanding  liim, '  as 
Biieridi  of  Oklahoma  couuty,  to  produce  the  body 

at    before  this  court  at  the  liour  of  3 

o'clock  p.  m.  on  this  1-lth  day  of  December,  1915, 
and  to  then  nud  there  show  cauee,  if  any,  for  his 

detention  of  the  said  named   ,  now  iu  his 

custody,  shows  to  this  honorable  court  that  said 

 was  heretofore,  in  the  municipal  court  of 

Oklahoma  City,  Oklahoma,  duly  informed 
ai;niu«t  and  charged  therein  with  being  a  vagrant 
andcr  the  ordinuoces  of  the  city  of  Oklahoma 
City,  and  wua,  in  said  court  and  cause,  hereto- 
fore duly  tried  and  convicted  and  found  guilty 
of  being  a  vagrant  under  the  said  ordinances  of 
said  Oklahoma  City,  and  was,  by  the  judi^e 
of  said  court,  in  said  cause,  Sned  in  the  Buia 
of  f09  and  adjudged  to  serve  90  days  io  the 
city  juil  of  Oklahoma  City  therefor;  that  there- 
after, nnd  on,  to  wit,  the  — — —  day  of  Dmiwu- 
her,  1915.  by  agreement  with  the  commissioners 
of  said  Oklahoma  City  and  the  board  of  couuty 
commissioners  of  (Oklahoma  county,  Oklnhoma, 
under  the  provisions  of  law  authorizing  the  two 
said  boards  to  so  agree,  was  delivered  by  the 
said  city  authorities  to  the  county  commissmne™ 
of  Oklahoma  county,  and  to  the  uodersiciiod 
sheriff  of  said  county,  for  the  purpose  of  work- 
ing upon  the  roads  of  said  Oklahoma  county, 

Oklahoma,  and  said  named    Is  now  held 

by  the  undcrsisned  sheriff  of  Oklahoma  coun- 
ty, Oklahoma,  in  pursuance  of  and  by  virtm*  of 
snid  agreement  between  said  city  commissioDers 
and  the  board  of  county  cominissionerfl  of  Ok- 
lahoma county,  Oklahoma,  for  the  purpose  of 
public  road  work  upon  the  public  hlEhwtiys  of 
Oklahoma  county,  in  execution  and  satisfaction 
of  said  fine  and  jail  sentence,  so  imposed  by  the 
said  municipal  court  of  Oklahoma  City ;  and 
that  said  gieriod  of  jail  sentence  and  fme  are  yet 
in  force  and  existence,  and  tlie  same  unsatisfied, 
and  said  named  party  is  held  for  the  purpose  of 
paj'ing  the  same  by  service  upon  the  public  high- 
ways of  said  Oklahoma  county. 

"Wherefore  the  undersigned  prays  that  the 
Bsid  prayer  of  the  said  petitioner  for  a  writ  of 
habeas  corpus  may  in  all  things  and  r«s|>ects 
be  denied,  and  for  such  other  relief  as  may  be 
proper  under  the  facta  and  the  law." 

The  testimony  of  the  petitioners  as  wit- 
nesses In  their  own  behalf  established  or 
tended  to  establish  the  following  facts:  That 
on  the  3d  day  of  December,  1915,  they,  wltli 
others,  were  arrested  without  warrants  by 
police  officers  of  Oklahoma  City,  and  were 
that  day  taken  before  the  police  judge  of 
said  city  without  any  written  charge,  com- 
plaint, or  Information;  that  their  only 
knowledge  of  what  they  were  accused  of  was 
the  statement  made  by  the  police  Judge  to 
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the  effect  that  they  were  each  separately 
charged  with  being  guilty  of  vagrancy ;  that 
each  entered  a  plea  of  not  guilty  to  said 
charge;  that  thgy  were  each  without  coun- 
sel, and  the  said  police  judge  did  not  Inform 
them,  or  any  of  them,  of  their  right  to  have 
counsel  before  being  arraigned,  nor  did  he 
ask  them  if  they  desired  the  aid  of  counsel ; 
that,  when  they  asked  to  be  heard  In  their 
own  l)ehalf,  he  told  them  to  hold  up  their 
rlsht  hands  and  be  sworn;  that  after  they 
were  sworn  he  asked  their  names,  and  why 
and  for  what  purposes  they  were  in  Okla- 
homa City;  thnt,  without  permitting  them  to 
be  heard  further  than  to  answer  questions 
asked  by  said  judge,  he  pronoimced  each  and 
all  of  the  petitioners  and  11  other  prisoners 
present  and  separately  charged  with  vagran- 
cy as  being  guilty  as  charged,  and  sentenced 
each  person  so  chait^  to  be  confined  at  hard 
labor  on  the  roads  of  Oklahoma  county  for 
the  term  of  90  days  and  to  pay  a  fine  of  $09, 
and  In  default  of  the  payment  of  said  One  to 
be  further  so  confined  at  hard  labor  until 
said  fine  was  satisfied  according  to  law. 

It  further  appears  as  an  undlciputed  fact 
that  the  police  ofUcers  that  testified  In  the 
20  or  more  separate  cases  that  were  beard  at 
that  time,  including  the  cases  against  tbe 
petitioner,  were  only  sworn  as  witnesses 
when  the  first  case  was  called,  and  the  fact 
that  the  petitioners  had  arrived  at  Oklahoma 
City  that  day  on  their  way  to  the  oil  fields 
was  not  disputed.  Upon  the  conclusion  of 
the  arguments  tbe  decision  of  the  court  was 
annonnced  by  the  Presiding  Judge,  who  de- 
llrered  an  oral  opinion  finding  that  the  peti- 
tioners were  unlawfully  restrained  of  their 
liberty  by  the  respondent,  and  that  they  were 
aitltled  to  a  discharge  from  the  Imprison- 
menc  of  which  they  complained. 

Thereupon  writs  were  allowed,  and  tbe 
petltlonera  dlsdiarged. 

(13  Okl.  Cr.  no  ~ 

AUSTIN  et  fll.  V.  CITT  OF  BNID. 

(No.  A-2760.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  2,  1917.) 

%         Appeal  from  County  Court,  Garfield  Coun- 
ty; K  L.  Swlgert,  Judge. 

Action  between  W.  F.  Austin  and  another 
and  the  City  of  Elnfd.  Judgment  for  the  lat- 
ter, and  tbe  f(Mrmer  bring  error.  Appeal  dis- 
missed. 

H.  J.  StargiB,  of  Enid,  for  plaintiffs  In  er* 
ror. 

PER  OUBIAM.  The  plaintiffs  In  error 
llled  In  this  ooart  on  June  18, 1916,  a  petition 


In  error  with  case-made,  whereby  they  appeal 
from  the  judgment  of  the  county  court  of 
Garfield  county,  dismissing  their  appeals 
from  the  police  court  of  the  dty  of  Enid  to 
said  county  court.  When  the  case  was  called 
for  final  submission,  the  plalnUffa  In  error, 
by  their  counsel,  moved  that  said  appeal  be 
dismissed. 
It  la  so  ordered. 


WIM.IAMS  T.  STATE3.    (No.  A-ZOIT.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  27,  1917.) 

Appeal  from  County  Court,  Saninole  Coun* 
ty;  A.  S.  Norvell,  Judge. 

Willie  Williams  was  convicted  on  a  <AaTge 
of  carrying  concealed  weapons,  and  appeals. 
Affirmed. 

G.  A.  Outcelt  and  Robert  Rowlans,  both  of 
Tecumseh,  for  plaintiff  In  error.  R.  McMil- 
lan, Asst  Atty.  Gen.,  for  defendant  in  error. 

PER  CUBIAU.  The  plaintiff  in  error,  WU- 
Ue  Williams,  was  convicted  Id  the  county 
court  of  Remlnole  county  on  a  charge  of 
carrying  concealed  weapons,  and  his  punish- 
ment fixed  at  a  fine  of  $25.  A  careful  ex- 
amination of  the  record  discloses  no  prejudi 
cial  error. 

The  Judgment  of  the  trial  court  Is  there-  ' 
fore  affirmed. 

<13  Okl.  Cr.  786) 
YOWELL  T.  STATE.    (No.  A-2354.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

June  2, 1917.) 

Appeal  from  Superior  Court,  Oklahoma 
County;  E.  D.  Oldfield,  Judge. 

James  Yowell  was  cimvicted  of  assault  and 
battery,  and  appeals.  Affirmed. 

C.  H.  Gamett,  of  OUaluMiia  City,  for  plain- 
tiff In  error.  B.  MpMlllnn,  Asst  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  plaintiff  In  error, 
James  Towelt,  was  tried  In  the  superior  court 
of  Oklahoma  county  on  a  charge  of  assault 
with  Intent  to  kill,  and  convicted  of  assault 
and  battery,  and  his  punishment  fixed  at  a 
fine  of  $100  and  costs. 

A  careful  examlnatlou  of  the  reoHrd  and 
briefs  discloses  the  fact  Oiat  the  plaintiff  In 
error  had  a  taSx  and  impartial  trial,  and  es- 
caped with  exceedingly  light  punishment 
No  prejudicial  error  is  found. 

The  Judgment  Is  affiimed.  Mandate  ordeiv 
ed  forthwith. 
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STEVENSON  t.  STATE.    (No.  A-2652.) 

(CMmtnal  Court  or  Appeals  of  Oklahoma. 
Sept  23,  mS.) 

Appeal  from  County  Court,  Oonrln  Gouu- 
tr;  W.  B,  Wallace,  Jud^ 

J.  S.  iStevenson  was  convicted  of  a  viola- 
tion of  tlie  prohibitory  lanr,  and  he  appeals. 
Affirmed. 

H.  M.  Carr,  of  Pauls  Valley,  for  plalntUT 
In  error.  B.  McMillan,  Asst  Atty.  Oen^  for 
the  State. 

PER  CURIAM.  On  Information  charging 
that  he  did  have  in  his  possession  intoxicat- 
ing liquors  with  Intent  to  sell  the  same,  the 
plaintiff  in  error  J.  S.  Stevenson  was  tried 
and  convicted  In  the  county  court  of  Garvin 
county,  and  his  punishment  assessed  at  con- 
finement in  the  county  jail  for  30  days  and  a 
fine  of  $100.  From  the  judgment  rendered  on 
the  verdict  he  ai^ealed,  Yiiy  filing  in  this 
court  on  february  19,  1916,  a  petitltm  In  er- 
ror with  case-made. 

No  brief  has  been  filed.  When  the  case 
was  called  on  the  assignment  for  final  sub- 
mission, no  appearance  was  made  on  behalf 
of  the  plaintiff  in  error,  whereupon  the  At- 
torney  General  moved  that  the  Judgment  be 
affirmed  tor  failure  to  prosecute  the  apjieaL 


A  careful  examination  of  the  record  disclos- 
es that  the  aaa^nmoits  of  error  are  wltlioat 

merit 

The  judgment  herein  is  therefore  affirmed. 

(u  Oil.  cr.  6n> 
STATE  T.  RUSSELL.    (No.  A-2753.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  4,  1917.) 

Appeal  from  County  Court  Craig  County; 
E.  M.  Probasco,  Judge. 

Fred  Russell  was  charged  with  crime,  and 
from  adverse  judgment  the  State  appeals. 
Appeal  dismissed. 

S.  P.  Freeilng.  Atty.  Gen.,  and  R,  McMil^ 
Ian,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  Attorney  General  has 
filed  a  motion  to  dismiss  this  case,  upon 
the  ground  that  the  state  has  not  sufficient 
evidence  upon  which  to  base  the  charge,  or 
sustain  a  conviction,  should  the  case  be  fur- 
ther prosecuted.  The  county  attorney  of 
Craig  county,  from  which  this  appeal  was 
taken,  joins  the  Attorney  General  in  asking 
that  this  case  be  dismissed. 

This  prosecution  having  been  abandoned, 
it  is  therefore  ordered  by  the  court  that  tbe 
same  be  dismissed. 
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OHIOAfK),  R.  I.  &  P.  RT.  CO.  t.  GBAX  et  al. 

(No.  7826.) 

Qo^uD*  Conrt  of  OUahomft.    Oct  17,  1916. 
Bebearing  Denied  Mmy  22.  19170 

fSvUabut  fty  the  Court.} 

1  CABBiEitu  «=>218{10)— LxvB  Stock— NonoK 

OF  I  09S— VaI.IDITV  OP  PROVISION. 

Where  an  actioD  is  bnmgbt  to  recover  dom- 
•cei  upon  aa  interstate  shipro^Dt  of  live  stock 
Dnder  a  written  contract  containing  the  provi- 
•ioD  tbit.  as  a  condition  precedent  to  recovery  of 
damages  for  any  loss  or  injury  to  or  detention 
live  stock  or  delay  in  transportation  thereof, 
I  written  notice  must  be  given  of  such  damage 
to  a  Jesicnated  representative  of  the  carrier 
within  B  day  after  delivery  of  the  atock  at  its 
demnation,  sucb  provision  being  reasonable  and 
valid,  the  failore  to  give  such  notice  is  a  com- 
plete bar  to  sUcb  actioa. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent.  tyie.  U  674-696,  947.] 

2.  CaxBIERS  «=>218(10.11)—CURIA(1B  07  LiVB 

Stock— Notice  or  Loa»— Oompxjancb  with 

PbOT  IBIOM— WaI  VKR. 
Tb«*provisiOD  of  said  c<uitract  requiring  no- 
tice b  a  condition  precedent  to  the  maintenance 
of  an  action,  and  must  be  substantially  com- 
piled with  by  the  shipper  before  he  can  maintain 
a  canse  of  action  against  the  carrier,  and  the 
carrier  cannot  waive  the  terms  of  the  contract 
Bor  ignore  thoso  terms  applicable  to  the  con- 
duct of  the  ahipper,  nor  can  tbe  shipper  hold  the 
earner  to  a  different  responsibility  from  that 
filed  by  the  contract ;  for  a  different  view  would 
SDtagonixe  tbe  policy  of  the  act  and  open  tbe 
door  to  the  verj  abaaea  which  tbe  act  waa  aimed 
to  prevuL 

^[Ed.  Note.— Fop  other  caaes,  aee  Oarriefs, 
Cent  Dig.  Si  674-696,  M7.  948.] 

Commissioners'  Opinion,  Dlvlalon,  No.  8. 
E!rror  from  Connty  Court,  Kingfisher  Coun- 
ty; R.  F.  Shtitler,  Judge. 

Action  by  L.  H.  Gray  and  another  against 
the  Cbtcago,  Rocb  Island  &  Padflc  Railway 
Company.  Judgment  for  plalntlfCSt  and  de- 
fendant brings  error.  Beversed. 

K.  W.  Sbartel,  (tf  Oklahoma  City,  a  O. 
Blake.  R.  J.  Roberts*  and  W.  H.  moore,  all 
dr  El  Rena  and  F.  U  B<qrDt<n,  of  SJng- 
flaber.  tor  plalntUC  in  error.  W.  h.  Moore,  aC 
Knld,  for  def«idauts  In  error. 

HOOKER,  a  Tbe  defendants  In  error 
eommenced  this  actlw  oa  the  13tb  day  of 
Jamiarjr,  1014,  against  the  plaintiff  In  error 
to  recoTer  tbe  sum  of  $195  damages  alleged 
to  liave  beea  suffered  by  them  <m  account  of 
tte  delay  in  tbe  shipment  of  some  mules 
Srwa  DoTer,  Okl.,  to  North  Ft  Worth.  Tex.; 
and  It  Is  alleged  In  the  bill  of  particulars 
filed  in  this  action  that  on  the  10th  day  ot 
Jannary,  1913,  for  a  reasonable  compensa- 
Jloo  paid  to  tbe  plaintiff  in  error,  the  plain- 
tiff in  error  agreed  to  transport  from  Dover, 
Okl..  to  North  Ft  Worth,  Tex.,  and  there 
deliTer  to  tbe  defendants  in  error  vrltbln  a 
resBonable  time  after  tbe  receipt  thereof  20 
head  of  mules,  and  that  S6  hours  waa  then 
aivd  is  now  the  usual  and  ordinary  time  re- 
quired for  tbe  transportation  of  mules  as 


contemplated  by  this  contract;  that  the 
plaintiff  In  error  failed  to  transport  said 
mules  within  that  time,  but,  upon  the  con- 
trary, unreasonably  and  negligently  delayed 
the  delivery  of  said  mules  until  the  14th  day 
of  Jannary,  1913,  more  than  72  hours  after 
the  time  when  said  mules  should  have  been 
delivered  at  said  destination  In  the  usual 
and  customary  course  of  transportation  as 
aforesaid.  anU  on  account  thereof  defendants 
in  error  were  damaged  as  alleged  In  the  peti- 
tion. It  is  asserted  the  plaintiff  In  error, 
that  the  defendants  In  error  are  not  entitled 
to  recover  here,  because  the  shipment  In  ques- 
tion was  made  In  accordance  with  a  live 
stock  contract  entered  Into  between  the  com- 
pany and  them  on  the  day  of  shipment,  by 
the  terms  of  which  it  was  provided  as  fol- 
lows: 

"That  as  a  condition  precedent  to  claiming  or 
recovering  damages  for  any  loss  or  injury  to  or 
detentiiHi  of  live  stock,  or  delay  in_tran8porta- 
tion  tbereot  covered  by  this  oontract,  tbe  second 
party,  as  soon  aa  he  discovers  such  toss  or  in- 
jury,  shall  promptly  give  notice  thereof  in  writ- 
ing to  some  general  olScer,  claim  agent,  or  sta- 
tion  agent  of  tbe  first  party,  or  to  the  agent  at 
destination  or  to  some  general  officer  of  tbe  de- 
liverio^  line,  before  sucn  stock  is  removed  from 
the  [K)int  of  shipment  or  from  tbe  place  of  des- 
tination, as  the  case  may  be,  and  before  audi 
stock  is  mingled  with  other  stock ;  and  such 
written  notice  shall  in  any  event  be  served  within 
one  day  after  delivery  of  the  stock  at  its  desti- 
nation, in  order  that  such  claim  may  be  fnlly 
and  fairly  investigated.  It  is  agreed  that  a  fail- 
ure to  strictly  comply  with  all  the  fwegoing 
provisions  sball  be  a  bar  to  the  recomy  w  any 
and  all  anch  claims." 

And  it  Is  fnrth»  asserted  that  under  sec- 
tion 15  of  safld  C(»itract: 

"That  no  snlt  or  action  aijfainst  the  first  party 
for  the  recovery  of  any  claim  by  virtue  of  this 
contract  shall  be  sustainable  in  this  court  of  law 
or  equity,  unless  such  suit  or  action  be  com- 
menced within  six  months  next  after  tbe  cause 
of  action  ahall  occur;  and  should  any  snit  or 
action  be  commenced  against  the  first  party  after 
the  expiration  of  six  months,  tbe  lapse  of  time 
shall  be  constituted  conclusive  evidence  against 
the  validity  of  such  claim,  any  atatute  of  limita- 
tion to  the  contrary  notwithstanding." 

[1]  It  is  admitted  by  tbe  defendants  In 
error  that  tbe  only  noUce  given  by  them  to 
the  plalnUff  In  error  was  mailed  to  the  gen- 
eral claim  agent  of  the  company  about  the 
24th  day  of  January,  1913.  Tbe  shipment 
arrived  at  North  Ft  Worth,  Tex.,  on  Jan- 
uary 14,  1913.  This  was  an  interstate  ship- 
ment and  the  ri^ts  of  the  parties  under  the 
contract  must  be  construed  with  reference  to 
the  laws  applicable  thereto.  It  is  the  coa- 
tentlon  of  the  plaintiff  in  error  that  on  ac- 
count of  the  failure  of  the  defendants  in 
error  to  give  the  notice  provided  by  this 
contract  this  suit  cannot  be  maintained,  while 
the  defendants  In  error  assert  that  on  ac- 
count of  the  company  refusing  to  pay  this 
claim  when  presented  upon  groun'ds  other 
than  the  failure  of  the  defendants  In  error 
to  file  the  same  within  tbe  time  given  by  the 
contract  this  constitutes  a  waiver  of  the  pro- 
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visions  of  the  contract,  and  that  tbe  company 
was  not  now  entitled  to  rely  thereon,  bo  as 
to  avoid  liability  accruing  to  the  defendants 
in  error  by  virtue  of  the  acts  complained  of. 
This  contract  involved  here  was  made  under 
and  pursuant  to  the  Carmack  AmendmMit  to 
the  Hepburn  Act  (Act  Cong.  Jone  29,  1906, 
c.  3591.  S  7,  pars.  11,  12,  34  Stat  503  [Comp. 
St.  1916.  S!  8604a,  8604aal),  and  this  contract 
has  been  held  by  this  court,  and  by  the  United 
States  Supreme  Court,  to  be  supported  by  a 
valuable  consideration,  and  the  provisions 
thereof  reasonable  and  binding  upon  the  par- 
ties. 

This  court,  In  St  U  &  S.  F.  B.  R.  Co.  T. 
Wynn,  153  Paa  115G,  said: 

"This  action  being  based  upon  a  contract  of  in- 
teratate  shipment,  section  9,  art  23,  of  the 
Constitution,  which  provides,  'Any  provision  of 
any  contract  or  agreement  express  or  implied, 
stipulating  for  notice  or  demand  other  thnn  such 
as  may  be  provided  by  law,  aa  a  condition  prece- 
dent to  establish  any  claim,  demand,  or  liability, 
shall  be  null  and  void.'  is  without  force,  being 
abrogated  under  the  Carmack  Amendment  of 
June  29,  1906  (34  Stat.  593,  c.  3591,  S  7,  pars. 
11  and  12  [U.  S.  Comp.  Stat.  1918,  5  8592]). 

"In  St  Louis  A  S.  F.  R.  Co.  v.  Zickafoose, 
39  Okl.  302.  135  Pac.  406.  it  is  held:  'Under 
the  federal  law,  which  is  controlling  upon  the 
court  in  determining  questions  of  liability  prop- 
erly arising  out  of  interstate  shipments,  a  pro- 
vision in  a  live  stock  contract  or  bill  of  lading 
to  the  effect  that,  as  a  condition  precedent  to  a 
recovery  for  any  damages  for  delay,  lose,  or  in- 
jury to  live  stock  covered  by  the  contract,  the 
shipper  will  give  notice  In  writing  of  the  claim 
therefor  to  some  general  officer,  or  the  nearest 
station  agent  or  to  the  ajrent  at  destination,  or 
soma  general  officer  of  the  delivering  line,  be- 
fore said  stock  is  removed  from  the  point  of 
shipment  or  the  place  of  destination,  and  before 
suca  stock  is  mingled  with  other  stock,  such  no- 
tice to  be  served  within  one  day  after  the  deliv- 
ery of  such  stock  at  destination,  was  valid.  St. 
Louis  ft  S.  F.  B.  Go.  T.  Ladd,  83  OkL  160, 124 
Pac.  461.' " 

Likewise  this  court  In  C,  R.  I.  ft  P.  K.  Go. 

y.  Craig.  157  Pac.  87,  said : 

"(1)  Where  an  action  is  bronsht  to  recover 
damages  upon  an  interstate  shipment  of  live 
stock,  under  a  written  contract  cootaining  the 
provision  that  as  a  condition  precedent  to  recov- 
ery of  damnecs  for  any  loss  or  injury  to,  or  de- 
tention of  live  stock  or  delay  In  transportation 
thereof,  a  written  notice  must  be  ^ven  of  such 
damage  to  a  designated  representative  of  the  car- 
rier, within  one  day  after  the  delivery  of  the 
stock  at  its  destination,  such  provision  being 
reasonable  and  valid,  the  failure  to  give  such 
notice  is  a  complete  bar  to  such  action." 

And  In  the  body  of  the  oplulcm  In  this 
case  It  Is  held: 

•"That  the  notice  required  by  section  7  of  the 
contract,  hereinafter  quoted,  i»  a  condition  pre- 
cedent to  the  maintenance  of  this  action  is  not 
an  open  question,  having  been  repeatedly  de- 
cided by  this  court  and  the  Supreme  Court  of 
the  United  States,  that  the  same  Is  reasonable 
and  valid  when  applied  to  interstate  shipments." 

See  anthorlUes  dted  at  page  88  of  Chis 
opinicHi.  For  further  antboritiea  see  M., 
K.  &  T.  Ry.  CO.  V.  Harriman.  227  U.  S.  657, 
83  Sup.  Ct  397,  57  L.  Ed.  699;  K.  C.  S.  Ry. 
Oo.  T.  Carl,  227  U.  S.  639,  33  Sup.  Ct.  391, 
57  L.  Ed.  683;  Adams  Bzpresa  Co.  t.  Onm- 


Inger,  226  U.  S.  491,  33  Sup.  Ct  148,  57  L. 
Ed.  314,  44  U  R.  A.  (N.  S.)  257. 

All  the  aforementlMied  authorities  uniform- 
ly hold  that  the  Carmack  Amendment  super- 
sedes all  state  laws,  and  that  Interstate  ship- 
ments be  construed  and  controlled  by  the 
federal  statutes  an'd  the  construction  placed 
upon  those  statutes  by  the  federal  courts, 
and  that  state  statutes  and  provisions  of  the 
Constitution  of  the  states  are  not  applicable 
to  interstate  shipments  or  to  contracts  gov- 
erning them. 

[2]  It  is  admitted  here  by  the  defendants 
in  error  that  this  provision  of  this  contract 
Is  valid  and  enforceable,  but  it  is  asserted 
that  the  company  may  waive  Its  provision, 
and  by  reason  of  its  own  act  plpce  itself  In  a 
position  so  that  It  cannot  rely  upon  the  pro- 
vision of  the  contract  as  a  bar  to  a  right  of 
recovery  on  behalf  of  the  defendants  in  error 
against  It  And  It  is  claimed  that  the  com- 
pany here  has  waived  the  provision  of  this 
contract  with  reference  to  the  flllnft  of  its 
claim  for  damages  by  receiving  the  claim, 
Investigating  Its  merits,  antl  refusing  to  al- 
low the  same  for  other  reasons  than  that  of 
the  claim  not  being  filed  within  the  time 
sppcifled  In  the  contract 

We  are  aware  that  this  court  has  held  In 
several  cases  that  the  provisions  of  this  con- 
tract may  be  waived,  but  yet  since  the  rendi- 
tion of  the  decisions  of  this  court  bidding 
that  the  same  may  be  waived,  the  Supreme 
Court  of  the  United  States  has  held  adverse- 
ly thereto,  and,  this  being  a  construction  of 
a  contract  for  an  interstate  shipment,  we 
must  construe  the  same  with  reference  to  the 
federal  statute  and  the  constructltMis  placed 
thereon  by  the  federal  court 

The  Supreme  Court  of  the  United  States, 
through  Mr.  Justice  Hughes,  In  the  case  of 
G.,  F.  &  A.  Hy.  Co.  V.  Blish  MllUng  Co.,  241 
U.  &  190,  36  Sup.  Ct  541,  60  U  Ed.  048, 
said: 

"There  is,  however,  a  further  and  controllizig 
consideration.  We  are  dealing  with  a  clause 
in  a  bill  of  lading  issued  by  the  initial  carrier. 
The  statute  casts  upon  the  Initial  carrier  re- 
sponsibility with  respect  to  the  entire  transpor- 
tation. T^e  aim  was  to  establish  unity  of  re- 
sponsibility, *  •  *  and  the  words  of  the  stat- 
ute are  comprehensive  enough  to  embrace  re- 
sponsibility for  all  losses  resulting  from  any  fail- 
ure to  discharge  a  carrier's  duty  as  to  any  part 
of  the  agreed  transportation,  which,  as  defined 
in  the  federal  act,  mcludes  delivery.  It  is  not 
to  be  doubted  that  if,  in  the  case  of  an  inter- 
state shipment  under  a  through  bin  of  lading, 
the  termmal  carrier  makes  a  misdelivery,  the 
initial  carrier  is  liable;  and  when  it  inserts  in 
its  bill  of  lading  a  provision  reqairing  reason- 
able notice  of  claims  'in  case  of  failure  to  make 
delivery,'  the  fair  meaning  of  the  stipulation  is 
that  it  includes  all  cases  of  such  failure,  as  well 
those  due  to  misdelivery  as,those  due  to  the  loss 
of  the  goods.  But  the  provision  in  quration  is 
not  to  be  construed  in  one  way  with  respect  to 
the  initial  carrier,  and  in  another  with  respect 
to  the  connecting  or  terminal  carrier.  As  we 
have  said,  the  latter  takes  the  goods  under  the 
bill  of  lading  issued  by  the  initial  carrier,  and 
its  obligations  are  measured  by  its  terms ; 
*  *  *  and  if  the  clause  must  be  deemed  to 
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coTcr  a  ease  of  misdeliTer;  when  the  action  ia 
broaght  acainst  the  initial  carrier,  it  must  equal- 
ly have  toat  effect  in  the  case  of  the  terminal 
carrier,  which,  in  the  contemplation  of  the  par- 
tio.  was  to  make  the  delivery.  The  clause  iave 
abundant  opportunity  for  presentiDg  claims, 
and  we  r^rd  it  as  both  applicnbic  and  valid. 

"In  thia  view  it  necessarily  follows  that  the 
effect  of  the  stipulation  could  not  be  escaped 
by  the  mere  form  of  the  action.  The  action  is 
in  trover,  but,  as  the  state  court  said:  'If  we 
look  beyond  its  technical  denomination,  the 
■cope  snd  effect  of  the  action  is  nothing  more 
than  that  of  an  action  for  damages  aeainet  the 
ddivering  carrier.'  •  *  •  It  is  urped,  how- 
ever, that  the  carrier,  in  making  the  misdelivery, 
converted  the  flour  and  thus  abandoned  the  con- 
tract But  the  parties  could  not  waive  the 
terma  of  the  contract  under  which  the  shipment 
was  made  pursuant  to  the  federal  act ;  nor  could 
the  carrier  by  its  conduct  give  the  shipper  the 
right  to  ignore  these  terms  which  were  applica- 
ble to  that  conduct,  and  hold  the  carrier  to  a 
different  responsibility  from  that  fixed  by  the 
agreement  made  under  the  published  tariffs  and 
regulations.  A  different  view  would  antagonize 
the  plain  policy  of  the  act  and  open  the  door  to 
tb«  Terr  abuses  at  which  the  act  vaa  aim- 
ed. •  * 

Likewise  In  the  Supreme  Court  of  the 
Tolted  States,  In  the  case  of  Phillips  t. 
Grand  Trunk  Ry.  Co.,  236  U.  S.  662,  35  Sup. 
Ct.  444,  Gd  L.  EU.  774,  It  is  said: 

"It  is  argued,  however,  that  under  the  Con- 
fcrmity  Act  [Rev.  St.  U.  S.  S  914  (U.  S.  Comp. 
Sl  1»16,  i  1537)]  the  case  is  to  be  governed  by 
the  Michigan  practice,  which  does  not  permit  a 
defendant  to  take  advantage  of  the  statute  of 
UmitatioDS  by  a  general  demurrer  to  the  decla- 
ration. But  that  rule  does  not  apply  to  a  cause 
of  action  arising  under  a  statute  wnich  indicates 
its  purpose  to  prevent  suits  on  delayed  claims, 
by  the  provision  that  all  complaints  for  dam- 
ages should  be  filed  within  two  years.-  and  not 
after.  Under  such  a  statute  the  lapse  of  time 
not  only  bars  the  remedy,  but  destroys  tlie  lia- 
biUty  (Finn  v.  United  Sutes,  123  U.  S.  227, 
232  18  Sup.  Ct.  82,  31  L.  Ed.  128]),  whether 
aHBplaint  is  filed  with  the  commission  or  suit 
is  brought  in  a  court  of  competent  jurisdiction. 
1%is  will  more  distinctly  appear  by  considering 
the  requirements  of  uniformity  which  En  this 
as  in  BO  many  other  instances  must  be  tiome 
in  mind  in  construing  the  Commerce  Act.  The 
eblismtioQ  of  the  carrier  to  adhere  to  the  legal 
rate,  to  refund  only  what  is  permitted  by  law, 
and  to  treat  all  sbipiwrs  alike  would  have  made 
it  illegal  for  the  carriers,  cither  by  silence  or  by 
express  waiver,  to  preserve  to  the  Phillips  Com- 
paay  a  right  of  action  which  the  statute  requir- 
ed should  be  asserted  within  a  fixed  period.  To 
haw  one  period  of  limitation  where  the  com- 
plaint Is  filed  before  the  commission  and  the 
varrinc  periods  of  limitation  of  the  different 
states  where  a  suit  was  brought  in  a  court  of 
eocDpetent  jurisdiction,  or  to  permit  a  railroad 
eampaoy  to  plead  the  statute  of  limitations  as 
acainst  some  and  to  waive  it  as  against  others, 
woold  be  to  nrefer  some  and  discriminate  against 
others  in  violation  of  the  terms  of  the  Com- 
merce Act  which  forbids  all  devices  by  which 
sod)  results  may  be  accomplished.  Tlie  pro- 
hibitions of  the  statute  against  unjust  discnmi- 
oation  relate  not  onlj  to  inequality  of  charges 
nnd  inequality  of  facilities,  but  also  to  the  giv- 
ing of  preferences  by  means  of  consent  judg- 
mMits  or  the  waiver  of  defenses  open  to  the  car- 
rier." 

We  are  therefore  of  the  <^lnlon  that  It 
waa  not  within  the  power  or  autborlt?  of  the 
railroad  company  to  waive  the  provisions  of 


the  oontract  wblcb  required  notice  of  ttils 
dalm  to  be  jwesCTted  to  It  within  the  time 
qfieeUied  tbereln.  and  in  view  of  the  fact  that 
the  contract  Itself  provides  that  a  failure  of 
the  defendants  in  error  to  comply  therewith 
shall  be  a  bar  to  their  right  of  recovery  here- 
in. 

This  action  was  not  Instituted  tmtll  the  ex- 
piration of  one  year  from  the  date  of  ttie  de- 
livery of  the  mules  in  quesUon  at  North  Ft. 
Worth,  Tex.,  and  therefore  the  provision  of 
section  15  of  the  contract  which  provides  the 
time  within  whiiA  actions  of  this  character 
might  be  instituted  was  not  complied  with. 

We  are  therefore  of  the  opinion  that  the 
def^ants  In  error  were  not  entitled  to 
maintain  this  cause  of  action  by  reason  of 
the  failure  to  give  notice  as  provided  In  sec- 
tion 7  of  the  contract,  and  that  the  contrac- 
tual limitation  relied  upon  by  the  plaintiff  in 
error  here  as  set  forth  in  section  15  of  the 
contract  is  a  complete  bar  to  the  right  of 
recovery  in  this  case. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed. 

PER  CURIAM.   Adopted  in  whole. 


CLEVELAND  et  al.  v.  LAMPKIN  et  al. 
(No.  7440.) 

(Supreme  Court  of  Oklahoma.   May  15,  1&17.) 

(SifilaluB  by  (A«  Court.) 
Affkal  ard  EanoR  ^9754(3)— Assionukts 

OF  ERBDR— OVERBOLINO  OP  MOTION  FOB  NlW 

Trial—Rkvibw. 
Where  the  plaintiff  in  error  fails  to  as- 
sign as  error  the  overruling  of  his  motion  for  a 
new  trial,  the  Supreme  Court  has  no  power  to 
review  errors  alleged  to  have  occurred  during 
the  progress  of  the  trial. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Kiowa  County; 
James  R.  Tolbcrt,  Judge. 

Action  between  A.  S.  Cleveland  and  Wm. 
D.  Cleveland,  Jr.,  copartners  doing  business 
under  the  firm  name  and  style  of  Wm.  D. 
Cleveland  ft  Sons,  against  W.  R  Lampkin 
and  the  Home  State  Bank.  Judgment  for 
the  latter,  and  the  former  bring  error. 
Cause  dismissed. 

Morae,  Standeven  &  Wllllngbam,  of  Okla- 
homa City,  for  plaintiffs  in  error.  Zink  ft 
Cllne,  of  Hobart,  for  defendants  In  error. 

BLEAKMORD,  C.  Klotlon  Is  presented  to 
dismiss  this  proceeding  on  the  ground  that 
plaintiffs  In  error  have  failed  to  assign  as  er- 
ror the  overruling  of  their  motion  for  new 
trial.  The  only  errors  assigned  here  are 
those  alleged  to  have  occurred  during  the 
progress  of  the  trial  relative  to  the  giving 
of  instructions  and  the  exclusion  of  certain 
evidence.  The  established  rule  in  this  Juris- 
diction Is  that: 


AssFer  mImt  obsm  wm  same  toplo  and  XST-NUHBEB  In  all  Key-Hamb«r«d  OlgwU  and  Xadexes 
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"Where  the  plaintiff  In  error  f&ila  to  assign 
as  error  the  overruling  of  his  motion  for  a  new 
trial,  the  Supreme  Court  has  no  power  to  re- 
view errors  alleged  to  have  occurred  during  the 
progren  of  the  trial."  O'Neil  et  «L  v.  James, 
40  OU.  061. 140  Pae.  141. 

The  motion  1b  Hostalned,  and  tbe  canae  dis- 
missed. 

PER  CURIAM.  Adf^ted  ta  whol«b 


HcBRIDE  T.  FOOTS.    (No.  0707J 
(Snpieme  Court  of  Oklahoma.  May  8^  1017^ 

(Svllalnu  by  the  Court.} 

Appeai.  and  Ebboe  (S=»185(8>— AtmfOBiTT  or 
Tbial  Codbi^-Objectioii  FiBar  Raised  on 
ArrjcAL. 

Where  an  action  Is  tried  before  a  special 
judge,  both  parties  announcing  ready  for  trial, 
and  no  qiie!«tioD  is  raised  in  the  trial  court  as  to 
bis  authority  to  hear  and  determine  the  case, 
or  as  to  the  regnlarity  of  his  selection,  such 

Saestloos  cannot  be  raised  for  the  first  time  in 
liis  court  on  appeaL 

Appeal  from  Oonty  Court,  Harper  Oonn- 
ty ;  R.  H.  Nichols,  Special  Judge. 

Action  by  A.  S.  McBrlde  against  A.  E. 
Foote.  Judgment  for  U^tadant,  and  plain- 
tiff appeals.  Affirmed. 

Dickson  &  Dicksoa,  of  Bearer,  and  Gray  & 
McVay,  of  Oklahoma  CUj,  tor  plaintiff  in 
error.  Dick  &  McKcnrie,  of  Biiffal<^  tor  de- 
fendant In  errw. 

OWEN,  J.  This  was  an  action  1^  plalntifr 
In  error  against  defendant  In  ern>r.  Twdict 
for  defendant,  and  plaintiff  appeals.  The 
-cause  appears  to  have  been  tried  before  R.  H. 
mchols,  special  Judge.  The  petition  In  error 
contains  19  aadgnmenta.  In  the  brief  filed 
bj  counsel  for  plaintiff  in  error  only  one 
question  Is  presented  for  the  consideration  of 
this  court.  Following  an  abstract  of  the  rec- 
ord counsel  say : 

"From  the  foregoing  abstract  It  would  appear 
that  but  one  question  is  here  preeeoted  for  con- 
sideration,  and  that  ia  for  this  court  to  take  ju- 
dicial notice  of  who  was  the  lawful  county  judge 
of  Harper  county  at  the  time  this  cause  was 
tried,  and.  It  not  appearing  that  non.  R.  H. 
Nichols,  before  whom  same  purports  to  have 
been  tried,  was  other  than  a  private  person,  or 
that  he  was  selected  to  act  as  judge,  or  that  he 
possessed  any  of  the  qualifications  to  act  as 
such  prescribed  by  law,  the  judgment  should  be 
tsTcrsed,  and  the  causa  remanded  for  new  trial." 

This  objection  is  made  for  the  first  time  In 
this  court.  No  such  objection  was  made  in 
the  lower  court  On  the  contrary,  the  record 
(0.  M.  P.  22)  recites: 

"The  plaintiff  appeared  in  person  and  by  at- 
torneys, and  tlie  defendant  appeared  in  person 
and  by  attorneys ;  both  parties  announced  ready 
for  trial,  and  w  jury  is  drawn  and  impaneled, 
etc 

Objection  to  the  authority  of  a  special  or 
substituted  Judge  may  be  waived  by  the  act 
«r  omission  of  a  party.  The  objection  should 


be  made  at  or  before  the  trial,  and  cannot  be 
made  for  the  first  time  In  this  court  Such 
objections,  not  having  been  made  at  the  trial, 
are  deemed  to  have  been  waived.  The  Con- 
stitution of  this  state  (article  T,  SI  12,  197, 
William's  Ann.)  provides  for  a  special  Judge. 
The  statute  (section  5S13.  Rev.  Laws  1910) 
provides  the  parties  to  an  action  may  agree 
on  a  special  Jndge  to  try  the  case.  In  the 
19  assignments  of  error  no  mmtlon  is  maVle 
of  any  lack  of  gualtfication  of  the  special 
jndge  or  Irregularity  In  his  selection.  Under 
the  great  weight  of  authority,  when  Consti- 
tution and  laws  recognize  a  Jndge  pro  tem- 
pore, and  no  objections  are  made  at  the  time 
of  the  trial  to  the  authority  of  such  Bpe<4al 
Judge,  the  objections  cannot  be  made  for  the 
Qrat  time  upon  appeal.  Kelly  v.  Roetzel,  165 
Pac.  1160.  not  yet  ofBcIally  reported ;  23  Cyc. 
616;  15  R.  O.  L.  616,  S  6;  Tillman  v.  State, 
58  Fla.  113,  50  South.  675,  138  Am.  St  Rep. 
100, 19  Ann.  Cas.  91;  Hlgby  v.  Ayres,  14  Kan. 
331;  Mo.  Pac.  Ry.  Co.  v.  Preston,  63  Kaa. 
819,  66  Paa  1060;  11  Enc.  PL  &  Pr.  703. 

In  the  case  of  Kelly  v.  Roetzel,  166  Pae. 
1160,  not  yet  officially  reported,  this  court.  In 
an  opinion  by  Mr.  Justice  Hardy,  passed  on 
a  similar  question,  expressly  overruling  the 
case  of  Apple  t.  Ellis,  150  Pac.  1057,  and 
latw  decisions  following  that  case,  reUed  up- 
on by  plaintiff  In  error.  In  that  case  Jtisttce 
Hardy  said: 

"Litigants  should  not  be  permitted  to  try  a 

ease  without  objection  before  a  special  Judge, 
talcing  chances  upon  the  outcome  of  the  trial 
with  the  intentioD  of  availing  themselves  of  the 
benefits  incident  to  s  favorable  result  and  at  the 
same  time  be  accorded  the  right  to  question  the 
validi^  of  such  proceedings  riiould  an  adverse 
verdict  be  rendered.** 

Adhering  to  the  rule  as  announced  In 
Kelly  T.  Roetzel,  the  Judgment  of  the  trial 
court  Is  affirmed.  All  the  Juatloes  concur. 


WniTAKER  V.  CHESTNUT.   (No.  7640.) 
(Supreme  Court  of  Oklahoma.    May  8,  1917 J 

fSyttahui  by  the  Court.) 

APPEAt.  Ann  Error  «=»529(2>— Parmoir  in 
Eruor— Obder  op  Court  Review. 
"Order  of  the  court  on  a  motion  to  vacate 
a  Judgment  is  not  a  part  of  the  record  proper 
and  cannot  be  reviewed  by  this  court  on  peti- 
tion in  error  and  bwuscript** 

[Ed.  Note.— For  other  canes,  see  Appeal  and 
Error,  Cent  Dig.  U  2374.  2^  2393.] 

Commisdoners'  Opinion,  DiTlsioo  No.  1* 
Error  from  District  Court,  Mayes  County ; 
Preston  S.  Davis,  Judge. 

Action  by  W.  J.  Whitaker  against  H.  M. 
Chestnut  Judgment  by  default,  defendant's 
motion  on  bis  spedal  appearance  to  vacate 
and  set  aside  the  judgment  sustained,  and 
plaintiff  flies  petition  in  error  and  transcript. 
Appeal  dtsmissed. 


d^For  other  vum  see  same  topla  aad  XBT-MtJHBBR  In  all  Key-Nombered  OigeaU  and  JBdues 
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J.  Howanl  Lan^Iey,  of  Piyor,  for  plaizitifF 
In  error.  T.  G.  Wilson  and  Irwin  DonoTan, 
both  of  Muskogee,  for  defmdant  in  error. 

STEWART,  C.  The  plaintiff,  W.  J.  Whlt> 
aker,  obtained  a  jadsment  against  tlie  de- 
fendant, H.  M.  Chestnut,  In  the  district 
court  of  Mayes  county  default  After- 
wards, by  special  aiq)earance,  the  defendant 
pioved  the  court  to  vacate  and  set  aside  the 
Judgment,  which  motion  was  by  the  court 
sustained.  The  plaintiff  attempts  to  appeal 
to  this  court  by  petition  in  error  and  tran- 
acrlpt. 

In  Orr  T.  Fulton,  153  Pac.  140,  It  Is  said: 
"A  motion  to  vscate  a  judgment  C(q)ied  into  a 
transcript  constitutes  no  part  of  the  record,  and 
presents  no  questioi  for  review  by  the  Suiweine 
Court  on  appeaL" 

In  Mcnten  v.  Sbuttee.  11  Okl  SSI.  67  Pftc. 
478,  the  Supreme  Court  at  the  territory  of 
Oklahoma  says: 

"Motions  presented  to  the  trial  court,  the  rul- 
ings thereon,  and  exceptions,  are  not  prt^erly 
part  of  the  record,  and  can  only  be  preserved 
and  presented  for  review  on  appeal  by  iacor- 
poratinc  the  same  into  a  bill  of  exceptions  or 
case-made." 

Sodk  In  the  imlfonu  holding  ot  this  court, 
u  tfiown  by  the  foUovinc  authorities:  Trib- 
al DerelQping  Ounpany  t.  White  Broa.  28 
OkL  B2S.  114  Pac.  736;  McOoy  r.  McCoy.  27 
Okl.  S72. 112  Pac.  1040;  Vererka  t.  Frank  et 
aL.  41  03cL  142,  187  Pac.  682;  Orady  County 
T.  Schrock  et  U.,  165  Pac.  882. 

We  hare  no  dlsezetlw. 

Following  the  anthorltlM  dted,  the  appeal 
la  dlsndssed. 

PHB  CUBIAM.   Adopted  In  whole. 


(74  Okl.  27) 

NATIONAL  SURETY  CO.  v.  OKLAHOMA 
NAT.  LIFE)  INS.  CO.    (No.  7304.) 

^prene  Court  ot  Oklah(«na.   Jan.  80.  1817. 
Behearing  Denied  Hay  28,  1817.) 

(Syllabug  by  the  Court.) 

1.  Btidencb  9=»181— Copt  or  Letixb— Paso- 

ICATE. 

In  order  that  a  copy  of  a  letter  may  be 
properly  introduced  in  evidence,  it  is  a  condi- 
tion precedent  that  a  proper  predicate  be  shown 
for  the  admission  o£  such  secondary  evidence. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  S  600.] 

2.  BviDKNcm  4=3378(1)— Adhissioh  or  Lbtteb 

— lOENTIFICAlION. 

A  letter  cannot  be  properly  admitted  in  evi- 
dence without  bting  properly  identified. 

[EU.  Note.— For  other  cases,  see  Bvldenee, 
GenL  Dig.  If  1648,  1665.] 

8.  WiTHESaBB  4»321  —  IlCPEACHINQ  OWN 
WXTNKSa. 

A  party  introdncing  a  witness  In  his  behalf 
cannot  impeach  the  character  of  such  witness 
for  truth  and  veracity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1094,  1099.  IIOO] 


4.  Wironssas  «=3»844Ci)— Dibcuoitiho  Own 

Witness— EIriDiKCi. 
Dvidence  of  the  particulars  of  the  arrest  of 
a  witness  for  immoral  acts  with  a  woman  in  a 
rooming  house  cannot  be  properly  Introduced  in 
evidence  by  the  party  oftering  such  witness,  for 
the  purpose  of  ^crediting  such  witness. 

[Ed.  Note.--For  other  casea,  see  Witnesses, 
Cent.  Dig.  I  1125.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  John  J.  Carney,  Judga 

Action  by  the  Oklahoma  National  Life  In- 
surance Company  against  the  National  Sure- 
ty Company.  Judgment  for  plalntUf,  and  de- 
fendant brings  error.  Beversed  and  re- 
manded. 

Bennett  &  Pope,  ot  OUaboma  Olty,  tar 
plalntur  In  error.  Ledbettor,  Stnart  ft  B«ll, 
of  Oklahoma  City,  fox  defendant  In  error. 

COLLIBB,  O.  Tbls  la  an  action  bn»«ht 
the  Oklahoma  National  Life  Inenrance 
Company,  a  corporation,  hereinafter  styled 
plalntUf,  against  the  National  Sorety  Compaq 
ny,  a  oorporatUHi,  hereinafter  styled  defend- 
ant, to  recover  for  a  breadi  of  a  bond  ax.- 
ecnted  Uie  def»idant  to  the  plaintiff  to 
protect  the  plaintiff  against  loss  on  account 
of  larceny  or  embexslemait  by  a  aoUdtlng 
agent  of  the  plaintiff,  one  White. 

[1, 2]  The  evldoice  iB  in  conflict  as  to  the 
preminma  collected  Iqr  White  as  ench  ag«it 
and  not  pr<verly  accounted  for  to  the  plain- 
tiff, but  the  Tiew  we  take  of  the  case  renders 
it  nnnecesaaiT  to  aet  out  ancai  evidence  in  ex* 
tenso.  Against  the  objection  and  exception 
of  the  dtfendant  tin  conrt  permitted  to  be  in* 
troduoed  In  evidence  what  purported  to  be  a 
copy  of  A  letter  written  by  an  officer  of  tlie 
plaintiff  to  the  said  White,  but  no  predicate 
whatever  waa  laid  tor  the  introduction  of 
said  copy.   Said  letter  reads  as  foUovrs: 

"May  10,  1911. 
"Mr.  D.  EL  White,  c/o  Regal  Hotel,  Shawnee, 
CHclahoma— Dear  Sir:  I  wish  to  advise  that,  on 
account  of  a  quorum  of  the  board  of  directors 
not  being  present,  the  meeting  had  been  deferred 
until  May  Sd,  and  I  shall  be  compelled  to  insist 
upon  your  cutting  down  yoor  account  by  that 
date,  as  you  promised  me  on  April  30th  that 
by  thia  time  you  would  have  cut  down  your  ac- 
count $3(X),  naming  the  collection  you  would 
get,  as  the  Gregg  and  Tunston.  Now,  White, 
will  you  not  disapncant  me,  for  the  simple  fact 
that  I  may  depend  upon  you  to  do  something 
as  per  your  promise.  Thanking  you  for  your 
prompt  nttentlon,  I  wish  to  remain 

"Yours  very  truly,  Secretary." 

The  evidence  discloses  that  no  effort  was 
made  to  locate  the  original  of  this  letter,  no 
notice  is  claimed  to  have  been  served  on  the 
defendant  or  his  attorney,  or  on  White,  for 
the  production  of  the  original  of  this  letter, 
or  the  loss  of  said  letter  In  any  way  account- 
ed for. 

There '  was  also  Introduced  tn  evld^ce, 
against  the  objection  and  exception  of  the  de- 
fendant, without  a  proper  predicate  therefor, 
a  copy  of  a  letter  written  by  the  Secretary  of 
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tbe  plaintiff  to  Mr.  J.  A.  Galbreath.  an  officer 

of  the  defendant,  which  reads  as  follows: 

"July  20.  1911. 
"Hr.  J.  A.  Galbreath,  1307-S  Commerce  Bids.. 
Kansas  City,  Mo.— Dear  <Sit:  Keferring  to  our 
conversation  recently  regarding  Mr.  D.  E. 
White,  -who  is  bonded  under  your  schedule  bond 
with  ua,  wish  to  say  that  I  had  a  loo^  talk 
with  Mr.  White  yesterday  regarding  hu  ac- 
count, and  will  say  that  his  diortage  is  not  as 
much  as  I  expected,  and  be  has  promieed  to  ad- 
just  this  as  early  as  possible.  Uowever,  I  pre- 
sume it  is  necessary  that  you  be  notified  that  he 
is  BomewhAt  behind.  In  the  Reed  case  I  have 
written  all  of  the  parties,  but  have  heard  from 
only  one,  EIHa  Shaffer,  and  I  am  herewith  in- 
doaiug  hie  letter. 

'^Tours  Tery  truly.  Secretary." 

There  was  also  admitted  In  evidence, 
asalnst  tbe  objectlm  and  ezceptl<m  of  de- 
fendant, and  without  proper  Identiflcation,  a 
letter  purported  to  be  In  reply  to  the  letter 
of  the  secretary  of  the  plaintiff,  by  an  officer 
of  tbe  defendant,  which  reads  as  follows: 

"National  Surety  Company,  New  York. 

"Claim  Department.  Ausbum  M.  BIrdsall, 
Assistant  Genera!  Solicitor,  New  York.  1307 
Banlt  of  Commerce  Bldg.,  Kansas  City,  Mo., 
July  24,  1911.  Address  reply  to  J.  A.  Gal- 
breath, Superintendent.  Mr.  F.  E.  Beaty,  Sec, 
The  Oklahoma  National  Life  Ins.  Co.,  Okla- 
homa City,  Oklahoma. — Dear  Sir;  I  have  before 
me  your  letter  of  the  20tfa.  and  am  glad  to  note 
that  there  fa  only  a  small  shortaite  In  Mr. 
White's  accounts,  which  he  has  promised  to  ad- 
just as  soon  as  possible.  If  you  see  tliat  the 
discrepancies  come  within  the  terms  of  our  bond 
and  settlement  Is  not  made  at  onco,  plense  fur- 
nish me  detailed  statement,  with  all  tbe  (acts 
in  connexion  therpwith.  Kindly  notify  me 
what  spttlement  is  made. 

"Yours  very  truly,      J.  A.  Galbreath, 
Superintendent.*' 

Tn  tbe  admlsdon  of  said  copies  and  said 
letter,  the  fundamental  mle  of  the  best  evi- 
dence being  required,  and  the  necessary  con- 
dition precedent  to  the  admission  of  sec- 
ondary evidence,  is  violated  to  an  extreme 
d^ree,  and  we  are  at  a  loss  to  understand 
upon  what  rule  of  evidence  tbe  court  permit- 
ted said  copies  and  said  letter  to  be  Intro- 
duced, against  tbe  objection  and  exception  of 
the  defendant  Certainly  It  was  not  the  best 
evidence,  nor  was  a  proper  predicate  laid  for 
the  introduction  of  secondary  evidence;  and 
we  are  of  tbe  opinion,  and  so  hold,  that  the 
admission  of  said  copies  and  said  letter 
wrongfully  bolstered  op  the  evidence  of  the 
plaintiff,  were  self-serving  declarations,  and 
from  any  standpoint  Inadmissible,  and  that 
the  result  of  the  admission  of  such  evidence 
was  highly  prejudicial  to  the  defendant,  and 
reversible  error. 

Tbe  error  of  the  court  In  admission  of  the 
copies  of  said  letters,  and  the  letter  purported 
to  bare  been  received  In  reply  to  the  copy  of 
said  letter,  without  being  properly  Identified, 
are  such  fundamental  errors,  that  we  do  not 
deem  it  necessary  to  cite  authorities  In  sup- 
port ot  oar  holding. 


[3, 4]  As  the  eaae  miist  asnin  be  tried,  we 
deem  it  necessary  to  say  that  we  are  unable 
to  undCTstand  under  what  rule  ot  endenoe 
the  particulars  of  the  escapade  of  Whlt^  the 
witness,  in  connection  with  a  woman  in 
Shawnee,  could  be  regarded  as  proiwr  evi- 
dence in  thla  case. 

"A  party  cannot  imp«ich  his  own  witness,  and 
this  doctrine  is  an  ancient  rule  of  the  common 
law."    Jones  on  Evidence,  vol.  5,  S  853. 

Again,  the  character  of  a  witness  for  truth' 
and  veracity  cannot  be  Impeached  by  evi- 
dence of  tbe  particulars  of  bis  arrest  for 
wrongfully  assodating  with  a  finale  in  a 
rooming  house. 

"Inquiry  cannot  be  made  of  the  impeaching 
witness  as  to  particular  facts  which  tend  to  dis- 
credit the  reputation  of  tbe  person  sought  to  be 
impeached.  Tbe  inquiry  should  be  limited  to 
whether  the  impeaching  witness  knows  the  gen- 
eral reputation  for  truth  and  veracity  of  the 
person  in  question,  among  bis  naghbors — how  he 
stands  in  general  estimation."  Jones  on.  EM- 
dence,  voL  5.  {  8G0. 

See  Sharon  v.  Sharon.  79  Cal.  663,  22  Pac. 
26,  131 ;  Johnson  v.  State,  61  Ga.  305 ;  Frye 
V.  Bank  of  Illinois,  11  IlL  367;  HanseU  v. 
Erickson,  28  111.  257;  Dlmlck  v.  Downs,  82 
111.  570;  Fletcher  v.  State,  49  Ind.  124,  19 
Am.  Hep.  673;  Farley  v.  State,  57  Ind.  331; 
Tbruman  v.  Virgin,  18  B.  Mon.  (Ky.)  785; 
State  V.  Jackson,  44  La.  Ann.  160,  10  South. 
600 :  Phillips  V.  Klngfield,  19  M&  375,  36  Am. 
Dec.  760;  Deck  v.  Baltimore,  etc,  Ry.  Co., 
100  Md.  168,  59  Atl.  650,  108  Am.  St  Hep. 
399;  Holbrook  t.  Dow,  12  Gray  (Mass.)  357; 
People  V.  Abbott.  97  Mich.  484,  56  N.  W.  862, 
37  Am.  St  Rep.  360;  SUte  t.  Barrett,  40 
Minn.  65,  41  N.  W.  459;  Rudsdill  T.  Sllnger- 
land,  18  Minn.  380  (Oil.  342) ;  Moreland  v. ' 
Lawrence,  23  Minn.  84 ;  Warner  v.  Lockerby, 
31  Minn.  421,  18  N.  W.  145,  821 ;  Sbaefer  v. 
Railway  Co.,  98  Mo.  App.  455,  72  S.  W.  154 ; 
State  V.  Slattery,  74  N.  J.  Law,  241,  65  AtL 
866 ;  Conley  v.  Meeker,  85  N.  Y.  618 ;  Barton 
V.  Morphea,  13  N.  C.  520;  Bucklln  v.  State, 
20  Ohio,  18 ;  Wike  v.  Lightner,  11  Serg.  &  E. 
(Pa.)  198 ;  Missouri,  K.  &  T.  R.  Co.  v.  Uonll- 
han  (Tex.  Civ.  App.)  93  S.  W.  493 ;  Crane  v. 
Thayer,  18  Vt  162,  46  Am.  Dec.  142 ;  United 
States  V.  Vanslckle,  2  McLean,  219,  Fed.  Cas. 
No.  16,609 ;  Richards  v.  State,  154  Pac  72. 

Had  objection  and  exception  been  made 
and  taken  to  the  admission  In  evidence  of  the 
particulars  of-  the  escapade  of  White,  the 
same  would  be  reversible  error,  as  the  only 
effect  of  such  evidence  would  be  to  improper- 
ly prejudice  the  jury  agalnrt:  the  witness 
White. 

As  tbe  prejudicial  errors  pointed  out  must 
work  a  reversal  of  this  case,  we  deem  It  un- 
necessary to  consider  any  of  the  other  emi« 
assigned. 

This  cause  Is  reversed  and  remanded. 
PER  ODBIAM.  Adopted  in  irtiolsu 
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FISHER  et  al.  t.  PBTTT  et  al.  (No.  7251.) 
(Supreme  Court  of  Oklahoma.    May  8,  1917.) 

(Si/llahut  hy  the  Court.) 
APPEAL  AMD  EkBOB  «S3773(S)— FAZLTTU  OT 

Defendant  ni  Bbbob  to  Fiu  Bbief— Be- 

VEBSAIu 

When  plaintifiE  in  error,  in  conformity  with 
the  rulea  of  the  Supreme  Court,  has  prepared, 
Berved,  and  filed  a  brief,  and  no  brief  is  filed, 
and  no  reiiBon  is  given  lor  its  absence,  on  be- 
half  of  defendant  in  error,  this  court  Is  not  re- 
quired to  search  the  record  to  find  some  theory 
upon  which  the  Jadgment  below  may  be  sustain- 
ed; but  where  the  brief  filed  appears  reasons* 
biy  to  sustain  tt»  assifcnmenta  of  error,  the 
court  may  reverse  tlie  Jodcment  In  accordance 
with  the  prayer  of  tlie  petition  of  the  plaintiff 
in  error. 

[Bd.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Die  H  8104,  3110.] 

ConunlssUmeni*  Opinion,  DlTislon  No.  1. 
Brror  from  District  Court,  Roger  Mills 
Conntr;  T.  P.  Clay,  Judge; 

Action  by  Mbit  B.  Petty  and  others 
against  George  F.  Fisher  and  others.  Jndg- 
ment  for  plalntKEs  and  d^bnd&nt  George  F. 
Fisher  brings  error.  Reversed  and  remanded. 

T.  U  Tumw,  of  Ch^rome,  for  plaintiff  in 
error. 

RTTMMONS,  C.  Plaintiff  In  error  duly  com- 
pleted, served,  and  filed  his  case-made,  with 
petition  in  enw  attached,  and  In  due  time, 
and  In  conformity  Tirith  the  mlea  of  this 
court,  prepared,  served,  and  filed  bis  brief; 
but  the  defendant  in  error  has  failed  to  file 
his  brief,  or  give  an  exease  for  such  failure. 
The  brief  erf  plaintiff  in  error  reasonably 
sustains  the  assignments  of  error  made  by 
him.  This  court,  not  being  required  to  search 
the  records,  in  the  absence  of  a  brief  on  be- 
half of  defendant  in  error,  for  reasons  to 
sustain  the  judgment  of  the  trial  court,  may 
reverse  tbe  case  upon  the  brief  of  the  plain- 
tiff In  error. 

The  Judgment  of  tbe  court  below  should 
therefore  be  reversed,  and  tbis  cause  re- 
manded, with  directions  to  tbe  trial  court  to 
^nt  plaintiff  In  error  a  new  trial. 

PER  CURIAM.   Adc^ited  In  whole. 


COTTTON  et  al.  v.  WOODS.    (No.  ,  6874.) 
(Supreme  Court  of  Oklahoma.    May  8,  1917.) 

(Svtlahiu  hv  tfte  Covrf.J 

Appeal  and  Ebbob  ^=»796 — Morioir  to  Dis- 
miss—Considebation. 
A  motion  to  dismiss  a  case  predicated  upon 
a  motion  of  a  defendant  in  error,  who  recovered 
in  the  trial  court,  and  who  was  an  incompetent 
under  guardianship  at  the  time  of  filing  such 
motion  to  dismiss,  cannot  be  legally  entertained, 
and  such  motion  will  be  denied. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  3146-3148.] 


Commissioner^  Ox^nkm,  IHvl^on  No.  1. 
Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

Action  by  Henrietta  Woods,  an  Incompe- 
tent, by  J.  K.  McElnney,  her  guardian, 
against  Fred  Cotton  and  others.  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendants  bring  error.  Hotton  to  dis- 
miss cause  draled. 

A.  L;  Beckett,  of  Stlgler,  and  Rosser  & 
Cochran,  of  Muskogee,  for  plaintiffs  in  error. 
C^rk  &  Foster,  of  Stigler,  for  defendants  In 
error. 

COLLIER,  O.  This  action  was  Instituted 
by  the  defendants  In  error  against  tbe  plain- 
tiffs In  error  to  remove  clouds  from  the  title 
of  land  described  la  the  petition  filed  In  said 
cause,  and  resulted  In  a  Judgment  in  favoi 
of  Henrietta  Woods,  canceling  all  deeds  exe 
cuted  to  the  defecdants.  or  either  oC  them, 
by  tbe  defendants  In  error,  and  enjoining  th  • 
plaintiffs  In  error,  and  all  those  claiming 
under  them,  from  commeucing  any  suit  or 
action  disturbing  plaintiff  In  the  possession 
and  title  of  said  lands  In  controversy,  and 
from  setting  up  any  claim  or  Interest  adverse 
to  the  Interests  of  said  plaintiff,  and  from 
disturbing  the  plaintiff  In  her  peaceable  and 
quiet  enjoyment  of  said  lands.  Within  the 
time  provided  by  law  tbe  defendants  moved 
for  a  new  trial,  which  was  overruled,  ex- 
cepted to,  and  error  brought  to  this  court. 

This  cause  is  now  sutmiltted  upon  motion 
to  dismiss  the  case,  said  motion  being  filed 
by  Rosser  ft  Cochran,  as  attorn^s  for  Fred 
Q>tton,  one  of  the  defendants  in  safd  cause, 
based  upon  a  motion  made  by  aald  Henrietta 
Woods,  upon  the  grounda: 

"mat  the  lands  In  controversy  had  been  le- 
gally sold;  that  she  was  persuaded  to  bring 
this  suit,  but  that  she  did  not  bring  it  of  her 
own  free  will;  that  since  it  was  brought  she 
has  executed  a  deed  to  the  said  Fred  Cotton, 
and  received  from  said  Fred  Cotton  at  tbe  time 
of  milking  the  deed  the  sum  of  ^50  in  addition 
to  the  amount  paid  her  guardian;  and  that 
she  does  not  think  it  right  and  Just  to  prose- 
cute tills  matter  further,  and  therefore  moves 
the  court  to  dismiss  this  casa" 

This  motlw  to  dlamisa  the  case  is  resist- 
ed by  the  guardian  of  Henrietta  Woods,  an 
Incompetent,  and  In  support  of  said  resist- 
ance there  Is  attached  thereto  a  duly  certified 
transcript  of  the  proceedings  of  the  county 
court  of  Haskell  county,  showing  that  on  the 
2d  day  of  March,  A.  D.  1914,  said  Henrietta 
Woods  was  declared  to  be  an  incompetent, 
that  J.  L.  McKtnney  was  duly  appointed  her 
guardian,  and  that  said  guardianship  is  still 
in  force. 

The  motion  under  consideration  was  filed 
July  10, 1916,  at  whldi  time  Henrietta  Woods 
was  an  Incompetent,  and  therefore  tbe  mo- 
tion to  dismiss  the  case  Is  without  legal  force 
and  without  the  slightest  merit;  and  the  safd 
motion  to  dismiss  the  case  Is  hereby  denied. 
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It  is  hereby  ordered  that  the  plaintiff  in 
error  be  given  20  days  In  which  to  file  a 
brief  on  the  merits  of  the  appeal,  and  that 
the  defendants  In  error  be  given  20  days 
thereafter  In  which'  to  file  answer  brlet 

PER  CUBZAM.  Adopted  In  whole. 


OKLAHOBfA  CVFX  et  aL  v.  PAOR 
(No.  8785.) 

(Supreme  Court  of  Oklahoma.  Hay  8, 1917.) 
(ByUdbut  hy  tht  Court.) 

Appeal  and  Error  €=s773(2)  —  Fah-ueb  to 

File  Brief— Dismissal. 
"Where  the  platntiS  in  error  fails  to  file  a 
brief,  as  required  by  the  rules  of  the  Supreme 
Court,  and  offers  do  excuse  for  such  failure,  die 
appeal  will  be  dismissed." 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3104,  Sioi.} 

Commissioners'  Opinion,  Division  No.  1. 
Appeal  from  Superior  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfield,  Judge. 

AcOon  by  Albert  Page  against  the  City  of 
Oklahmna  City  and  others.  Temporary  In- 
junction gnuited,  and  defendanfas  appeal. 
Dismissed. 

J.  W.  Johnson,  Geo.  A.  Matlack,  and  War- 
ren K.  Snyder,  all  of  Oklahoma  City,  for 
plaiQtlCfg  In  error, 

COLLIER,  G.  This  Is  an  action  by  the  de- 
dendant  in  error  against  the  plaintiff  In  error 
for  a  temporary  Injunction,  which  was  grant- 
ed, and  from  the  granting  of  which  this  ap- 
peal is  prosecuted. 

This  appeal  was  filed  In  this  court  on 
March  27,  1912,  and  submitted  for  decision 
September  27,  191S.  The  plaintiff  in  error 
has  foiled  to  file  a  brief,  and  has  not  offered 
an  excuse  for  such  failure,  and  therefore, 
under  the  unbroken  line  of  decisions  of  this 
court,  tills  appeal  Is  dismissed.  Board  of 
County  Commissioners  of  Garvin  County  v. 
Pyeatt,  154  Fac.  549;  Wilcox  r.  Wooton,  150 
Pac.  1118. 

PEB  CURIAM.  Adopted  In  whola 


liOWERT  et  al.  v.  PARTON  et  al.   (No.  6091.) 
(Supreme  Court  of  Oklahoma.    Jan.  30,  1017. 
Rehearing  Denied  May  29, 1917.) 

(8ttttahu»  hp  the  Court.) 

1.  Guardian  and  Ward  ^=>17— Appoiktiibitt 
— jubibdiction  of  probate  coubt— collat- 
ntAL  Attack — Statute. 
Rev.  lAws  1910,  f  6190,  provides  with  ref- 
erence to  the  jurisdiction  of  probate  courts: 
"The  proceedings  of  this  court  are  construed  in 
the  some  manner,  and  with  like  intendments,  as 
the  proceedings  of  courts  of  general  jurisdiction, 
and  to  its  records,   •   •   •   there  are  accorded 
like  force,  effect  and  legal  presumption  as  to 
the  records,  *  *  *  of  district  courts."  An 


order  appointing  a  guardian,  which  recites  that 
application  has  been  made  to  the  count;  court 
for  the  appointment  of  a  guardiao.  is  sufficient 
evidence,  within  itself,  that  the  proper  petition 
had  been  filed  in  said  court  invoicing  the  juris- 
diction of  the  court,  and  is  -valid  as  against  a 
collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Ooardian  and 
Ward,  Cent.  Dig.  SS  66-70.] 

2.  GUABDIAR  AND  WaBD  ^=»17  —  ArPOINT- 

meni^-Obdeb  or  Probate  Coubt— Recitai. 

OF  MiNoaiTT— Collateral  Attack. 
Where  an  order  of  the  probate  court  in  ap- 
pointing a  guardian  recites  in  the  order  of  ap- 
pointment that  the  party  for  whom  the  applica- 
tion for  appointment  of  guardian  was  made  waa 
a  minor  20  years  of  age,  same  ii  conclusive  on 
collateral  attack. 

[Ed.  Note.— For  other  cases,  aee  Guardian  and 
Ward,  Cent.  Dig.  H  66-70.] 

3.  JUDQlfBNT  ^=>504(3)— CoLLATEBAL  AtTAOK 

— Orders  or  I'robaie  Coubt. 
Orders  issued  by  a  proliate  court,  tiiough 
irregular  and  not  In  the  ordinary  form,  are  val- 
id as  against  a  collateral  attack,  where  the  lan- 
guage IB  sufficient  to  clearly  indicate  the  pur> 
pose  and  denote  the  character  of  such  orders. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  t  946.] 

CtHnmlsstoners*  Opinion,  Division  No.  6. 
Error  from  District  Court,  Carter  County: 
A.  E}ddlemaD,  Judge. 

Suit  by  George  A.  Parton  and  others 
against  Choctaw  Lowery  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror. Affirmed. 

I.  R.  Mason,  of  Ardmore,  for  plaintiffs  in 
error.  Thos.  Norman,  at  Ardmore,  for  de- 
fendants in  error. 

JONEXS.  a  On  February  20,  1914,  in  tb» 
district  court  of  Carter  county,  Okl.,  defwd- 
ants  In  error.  plalntifFs  in  the  original  suit; 
filed  their  petition  against  the  plaintiffs  in 
error,  in  which  they  allege  that  they  are  tli« 
owners  of  a  certain  oil  and  gas  lease  npmk 
the  ktnds  belonging  to  the  defendant  C9u>c- 
taw  Lowery,  such  lease  having  been  executed 
and  delivered  to  one  W.  C.  Daniels,  guardian 
of  said  Choctaw  Lowery ;  that  said  lease  has 
been  duly  approved  by  the  Judge  of  the  coun- 
ty and  probate  court,  and  they  became  the 
owners  of  Bucb  lease  by  reason  of  an  assiga- 
ment  by  J.  H.  Mathers,  made  February  13, 
1914;  that  on  the  14tb  day  of  February, 
1914.  Choctaw  Lowery  executed  an  oil  and 
gas  lease  upon  said  lands  to  one  B,  U.  Sln- 
kade,  and  that  said  lease  had  been  placed 
of  record ;  that  the  said  Choctaw  Lowery  la 
not  yet  21  years  of  age ;  tliat  the  lands  are 
valuable  for  oil  and  gas,  and  that  the  Ktn- 
kade  lease  la  a  cloud  upon  their  title  and  In- 
terests ;  and  they  pray  for  a  cancellaticra  of 
said  lease  and  for  an  Injunction  agaliist  the 
defendants,  plaintifts  in  errmr,  herein.  Pur- 
suant tiiereto  the  district  court  of  Carter 
county  issued  Its  order  ct  injunction,  and  on 
March  16,  1914,  plalntUb  In  error  filed  their 
motion  to  dismiss  the  Injunction,  which  was 
overruled  AprU  9, 1914.  Upon  AprU  13, 1014, 
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plalntlffa  In  error  filed  tbelr  answer  to  the 
petition,  In  which  they  deny  each  and  every 
material  all^tlon,  they  deny  that  Daniels 
was  ever  the  legal  guardian  of  Choctaw  Low- 
ery,  and  pray  for  a  cancellation  of  the  lease 
held  by  defendants  In  error,  plaintiffs  below. 
On  May  27,  1914,  the  case  proceeded  to  trial, 
and  at  the  conclusion  thereof  the  Jury,  under 
the  direction  of  the  court,  rendered  a  ver- 
dict In  favor  of  the  plaintiffs,  from  which 
Judgment  of  the  court  the  defendants,  plain- 
tiffs In  error,  prayed  an  appeal  to  the  Su- 
preme Court  of  the  state  of  Oklahoma. 

[1-3]  Plalntlffa  In  error  In  their  petition 
In  error  call  attention  to  ten  different  asslgn- 
m^ts  of  error;  but  we  take  It,  from  the 
facts  as  disclosed  by  the  record  and  the  ar- 
gument made  In  the  brief  of  plaintiffs  In  er- 
ror, that  the  only  material  question  In  this 
case  Is  whether  or  not  the  proceedings  In 
the  county  coart.  wherein  W.  C.  Daniels,  the 
^ardian  of  Choctaw  Lowery,  was  appointed, 
are  valid  on  account  of  Irregularities  occur- 
ring In  such  proceedings,  and  while  there 
may  be  seme  Irregularity  in  the  probate  pro- 
ceedings the  present  attack  of  plaintiffs  in 
error  Is  directed  against  the  order  appoint- 
ing a  guardian  in  said  cause,  whlcb  la  as  fol- 
lows,  to  wit: 

"State  of  Oklahoma,  Carter  Coun^— ss. :  The 
State  of  Oklahoma,  to  All  Whom  It  may  Con- 
cem,  and  EepMially  to  W.  0.  Daniels— Greet- 
ing: Know  ye,  that  whereas,  application  has 
been  made  to  the  county  court  of  said  county 
for  the  appointment  of  a  guardian  to  Oboe  taw 
Lowery,  aged  20  years,  minor,  and  it  appearing 
to  the  court  that  it  is  necessary  to  appoint  a 

rrdian  to  said  Choctaw  Lowery,  and  the  said 
O.  Daniels  having  been  approved  (or  said 
trust  by  the  court,  and  having  given  bond  as 
required  by  law,  which  baa  been  approved,  Gled, 
and  recorded  in  said  court :  Now,  therefore, 
trusting  in  your  care  and  Gdelity,  we  have  ap- 
pointed and  do  by  these  presents  appoint  you, 
the  said  W.  C.  Daniels,-  as  such  guardian,  here- 
by authorizing  and  empowering  you  to  take  and 
to  have  the  custody  of  said  minor  and  the  care 
of  his  education,  until  he  arrive  at  the  age  of 
21  years,  or  until  you  shall  be  discharged  ac- 
cording to  law,  and  requiring  you  to  make  a 
true  inventory  of  all  the  estate,  real  and  per> 
sonal,  of  the  said  ward  that  shall  come  to  your 
possession  or  knowledge,  aod  to  return  the  same 

a to  the  county  court  within  three  months  from 
e  data  of  these  letters,  or  at  any  other  time 
the  court  shall  direct,  to  dispose  of  and  manage 
all  such  estate  according  to  law,  and  for  the 
best  interest  of  the  ward,  and  faithfully  to  dis- 
charge your  trust  in  relation  thereto,  and  also 
when  required  In  relation  to  the  care,  custody, 
and  education  ot  the  ward  to  render  an  ac- 
count on  oath  of  the  property,  real  and  per- 
sonal, of  said  ward  In  your  hands,  and  all  pro- 
ceeds and  Interests  derived  therefrom,  and  of 
the  mansgraient  and  disposition  of  the  same 
within  one  year  after  your  appointment,  and 
annually  thereafter,  ana  at  such  other  times 
as  the  court  shall  direct,  and  at  the  expiration 
of  your  trust  to  settle  your  account  with  the 
conn^  court,  or  with  tb«  ward  If  be  shall  he 
ttt  fou  age,  or  his  legal  representatives,  and  to 
pay  over  and  deliver  all  the  property,  real  and 
personal,  remaining  in  your  hands  or  due  from 
you  on  such  settlement  to  the  person  lawfully 
oititled  thereto. 

"In  testimony  wheteot,  we  have  caused  the 
seal  of  sud  county  conrt  to  be  hereunto  affixed. 


Witness,  W.  F.  Freenun,  Judge  of  said  court, 
at  Ardmore,  in  said  county,  this  16tb  day  of 
Match,  A.  D.  1&18. 

[Svned]  W.  F.  Freeman. 

County  Jn^  [SeaL] 

It  will  be  seal  from  the  toregtAng  that  the 
flint  part  of  the  order  makes  the  appoint- 
ment of  the  guardian.   It  recites: 

"Know  ye  that  whereas,  application  has  been 
made  to  the  county  court  for  the  appointment 
of  a  guardian  to  Choctaw  lowery,  aged  20 
years,  minor,  and  it  appearing  to  the  court  that 
it  is  necessary  to  appoint  a  guardian  to  said 
Choctaw  LowfHry,  and  the  said  W.  O.  Daniels 
having  been  approved  for  said,  trust  by  the 
court,  and  having  given  bond  as  required  by 
law,  which  has  been  approved,  filed,  and  record- 
ed m  said  court:  Now.  therefore,  trusting  Id 
your  care  and  fidelity.  We  bave  appointed  and 
do  by  these  presents  appoint  you,  the  said  W. 
O.  Daniels,  as  such  guardian,"  etc. 

Giving  to  this  full  force  and  credit,  -and 
construing  It  sensibly  and  legally,  it  makes 
the  appointment  of  the  guardian,  and  while 
It  may  be  to  some  extent  defective  in  form, 
we  think  it  is  sufficient  In  substance,  and  the 
order  having  recited  the  fact  that  Cboctaw 
Lowery  was  a  minor,  that  the  necessity  ex- 
isted for  the  appointment  of  a  guardian,  and 
that  W.  C.  Daniels  possessed  the  qualifica- 
tions necessary  for  a  guardian,  and  that  an 
ai^Ucation  had  been  filed  asking  for  each 
appointment,  we  think  renders  the  order 
good  as  against  collateral  attack. 

The  validity  of  the  lease  in  question,  execut- 
ed by  W.  O.  Daniels,  as  guardian  of  Choctaw 
Lowery,  and  now  held  by  the  defendants  In 
error,  being  based  upon  the  validity  of  the 
appointment  of  the  guardian,  we  deem  that 
It  Is  unnecessary  to  discuss  the  validity  or 
the  Invalidity  of  the  lease,  having  held  that 
the  appointment  of  the  guardian  was  valid, 
necessarily  the  lease,  which  seems  to  have 
been  regular  In  fonn  and  duly  approved  by 
the  county  court,  would  likewise  be  valid. 

We  therefore  find  no  error  committed  by 
the  trial  court  in  rendering  judgment  In  fa- 
vor of  the  plaintiffs,  defendants  in  error. 
This  being  an  equity  case,  the  verdict  of  the 
jury  would  have  only  been  advisory,  and  the 
court  would  not  have  been  bound  by  the 
jury's  verdict,  and  no  error  was  committed 
In  directing  the  verdict. 

The  case  la  therefore  affirmed. 

Pm  CURIAM.  Adopted  in  whol&  ' 


LUCAS  V.  KING.    (No.  6944.) 

(Supreme  Court  of  Oklahoma.    Feb.  13,  1917. 
Beheariog  Denied  May  29,  1917.) 

(Syllabu*  hy  (As  Court.) 

Replevin  ®=>72— JuDauiifT— SunicisnaT  of 

Evidence. 

Record  examined*  and  held  that  the  court  is 
unable  to  find  sufficient  satisfactory  evidence  to 
support  the  verdict  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  Sf  282-286.] 
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Error  from  District  Court,  Grady  County ; 
Frank  M.  Bailey,  Jadge. 

Beplevln  by  J.  K.  Lucas  against  W.  0. 
King.  Jadgm^it  for  defendant,  motion  tor 
new  trial  overraled,  and  plainttff  brings  er- 
ror. Reversed  and  mnanded.  with  dlrectlona 
to  grant  a  new  triaL 

Riddle  &  Hammerly,  of  Chickasha,  and 
Warren  K.  Snyder,  of  Oklahoma  City,  for 
idalntiff  in  error.  Bond,  Melton  ft  Melton, 
of  Chidcasba,  for  defendant  in  error. 

KANE,  J.  Thla  was  an  action  In  replevin, 
commenc^  by  the  plaintiff  in  error,  plaintiff 
below,  against  the  defendant  In  error,  defend- 
ant b^ow,  for  the  recovery  of  certain  8pe(Hflc 
penpnal  property  of  Che  aggregate  value  of 
and  for  damages  for  the  wrongful  de- 
tention thereof  in  the  sum  of  $2,000.  The 
petition,  bond,  and  alBdavit  in  replevin  were 
in  the  usual  form,  the  plaintiff  alle^g  that 
he  was  the  owner  of  and  entitled  to  the  Im- 
mediate possession  of  the  property  involved, 
which  consisted  of  about  14  head  of  live 
stock,  3  seta  of  harness,  1  wagon,  and  7  col- 
lars. After  the  petition,  aCBdavlt,  and  bond 
in  replevin  were  filed  by  tbe  plaintiff,  the 
defendant  gave  a  redelivery  bond,  and  In 
due  time  filed  his  answer,  which  alleged.  In 
effect,  that  the  plaintiff  at  one  time  held  a 
mortgage  on  said  personal  property  to  secure 
a  certain  Indebtedness  aggregating  $2,100, 
but  that  tbts  Indebtedness  had  long  since 
been  paid  in  tbe  following  manner.  Then 
follows  what  purports  to  be  a  statement  of 
mutual  accounts  existing  between  tbe  plain- 
tiff and  defendant,  which  showed  the  plain- 
tiff to  be  indebted  to  tbe  def^dant  in  the 
sum  of  $1,000,  for  which  sum  the  defendant 
prayed  judgment,  together  with  his  costs. 
To  thla  answer  the  plaintiff  replied,  deoytog 
generally  and  specially  tbe  allegations  there- 
of, and  alleging  that  tbe  defendant  was  In- 
debted to  the  plaintiff  in  a  large  eura ;  that 
the  chattel  mortgage  mentioned  by  the  de- 
fendant in  his  answer  bad  been  foreclosed  in 
tbe  manner  provided  by  law,  and  the  prop- 
erty therein  described  sold  at  mortgage  sale 
f(tf  a  sum  much  less  than  the  amount  due 
said  plaintiff  from  said  defendant,  and  the 
proceeds  ai^lied  pursuant  to  Its  terms ;  that 
at  said  sale  the  plaintiff  became  tbe  purchas- 
er in  good  faith  of  the  personal  property  de- 
scribed In  said  chattel  mortgage,  and  thereby 
became  the  owner  thereof.  Upon  trial  to 
Jury  there  was  a  verdict  In  favor  of  the  de- 
fendant, which,  omitting  the  caption,  reads 
aa  follows: 

"We,  tbe  jury,  Impaneled  and  sworn  to  try 
tbe  inues  involved  in  tbe  above-entitled  cause, 
do  upon  our  oatbs  find  for  tb«  defendant  and 
fix  tfie  amount  of  his  recovery  at  tbe  Eum  of 
$500.00,  and  for  the  retention  of  all  property 
sued  for  in  this  cause." 

After  overruling  the  motion  for  new  trial 
filed  by  the  plaintiff,  the  court  entered  Judg- 


ment upon  the  verdict,  to  reverse  which  this 
proceeding  In  error  was  commenced. 

Counsel  for  the  defmdant  state  their 
grounds  for  reversal  In  tbelr  brief  as  fol- 
lows: (1)  That  the  verdict  of  the  jury  and 
Judgment  of  the  court  are  contrary  to  law ; 
and  (2)  that  the  verdict  of  tbe  Jury  and  Judg- 
ment of  the  court  are  wholly  unsupported 
by  and  cmtrary  to  ttw  nncontradlcted  evi- 
dence. 

As  we  view  tbe  record.  It  pres^ita  no  ques- 
tion of  law  whatever  for  review.  The  rec- 
ord shows  that  the  pl^dlngs  ven  not  chal- 
lenged by  demurrer  or  otherwise,  and  that 
after  all  the  evidence  was  in  and  tlie  case 
dosed,  the  court  instructed  the  Jury  as  to  the 
law  ot  the  case  upon  the  issues  Joined  by  the 
pleadings  and  the  evidraice  without  obJecti<m 
or  exception  by  ^ther  party.  It  is  true  that 
the  action  of  rejdevln  has  for  its  primary 
object  the  recovery  of  specific  personal  pn^ 
erty,  and  an  ordinary  Judgment  for  a  sum 
of  money  Is  not  responsive  to  the  issues 
raised  (Cobbey  on  R^levln,  S  1147) ;  but  the 
parties  to  this  proceeding,  as  we  liave  seen, 
treated  It  more  in  the  nature  of  a  suit  for 
the  adjustment  of  mutual  accounts  than  an 
ordinary  action  in  replevin,  and  so  we  shall 
treat  it  In  examining  the  remaining  assign- 
ment ot  error. 

To  meet  tbe  contention  that  the  verdict  of 
the  jury  Is  not  sustained  by  the  evidence, 
counsel  for  defendant  In  their  brief  present 
a  statement  showing  certain  credits  as  be- 
ing established  by  the  evidence  in  favor  of 
their  client,  and  say  that  the  allowance  of 
these  claims  more  than  justify  the  verdict 
of  the  jury.  As  there  was  no  attempt  to 
state  an  account  between  the  parties,  of 
course,  we  are  unable  to  say  just  what  cred- 
its were  allowed  by  tbe  Jury,  or  what  claims 
they  rejected.  But,  looking  upon  the  case 
from  the  standpoint  of  the  defendant,  we 
are  unable  to  find  satisfactory  support  In  the 
evidence  for  many  of  the  Items  of  credit 
which  counsel  contrad  are  established.  In 
view  of  tbe  fact  that  it  will  be  necessary  to 
reverse  the  cause  for  a  new  trial,  and  that 
upon  a  retrial  the  pleadings  and  Issues  may 
be  so  revised  aa  to  present  merely  an  ordi- 
nary action  in  replevin  for  consideration, 
wbtdi,  of  course,  would  greatly  Amplify  tJie 
cas^  we  de«n  it  neceraary  to  note  bat  thx«e 
of  the  lai^r  credits  whic^  in  our  Judgment, 
are  not  saK>orted  bx  the  evidence. 

One  of  the  credits  which  counsti  claim  is 
established  by  tbe  evidence  Is  designated  in 
their  brief  as  follows: 

"Total  value  of  property  sold  and  converted 
by  Lucas  for  which  Bang  is  entitled  to  credit, 
$6,563.60." 

A  large  part  of  the  property  included  in 
this  Item  consisted  of  the  personal  property 
covered  by  the  chattel  mortgage  hereinbe- 
fore mentioned,  and  came  Into  the  possession 
of  the  plaintiff  In  substantially  the  following 
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manner :  One  Arnote  held  a  chattel  mortgage 
against  this  property  which  he  was  about  to 
furoclose.  To  save  foreclosure  the  plaintiff 
purchased  the  Arnote  note  and  mortgage  un- 
der the  following  agreement  with  the  defend- 
ant, as  related  by  the  latter:  Mr.  Lucas  wns 
to  take  possession  of  all  the  live  stock  and 
sell  the  jack  and  stock  horses  and  apply  the 
proceeds  in  payment  of  the  Arnote  note,  re- 
taining the  work  animals  to  do  certain  con- 
tract work,  leaving  the  defendant  enough 
teams  on  the  farm  to  do  farm  work  with, 
which  teams  he  was  also  to  use  on  contract 
worts  with  his  brother,  when  he  had  no  work 
on  the  farm  for  them  to  do.  In  pursuance 
of  this  agreement  Mr.  Lucas  took  possession 
ot  the  live  stock.  Up<»i  the  defendant  taking 
the  necessary  work  animals  back  to  his  farm, 
to  be  used  in  pursuance  of  his  agreement 
with  Lucas,  they  were  seized  by  a  Sirs.  Hold- 
er, who  held  a  second  chattel  mortgage  up- 
on  the  iMToperty  covered  by  the  Amote  mort- 
gage. At  this  point  Mr.  Lucas  said  to  the  de- 
fendant, according  to  die  testimony  of  the 
latter: 

"  'We  have  got  to  sell  all  this  stuff  and  stop 
tlUs  litigaticn.*  and  I  said,  'All  right,  John; 
anyUdnc  soea  with  me.* " 

In  pursuance  of  this  conversation  the  per- 
»nal  property  covered  by  the  Amote  mort- 
gage was  all  sold  pursuant  to  the  terms  of 
the  mortgage,  at  which  sale  the  plaintiff  be- 
came the  purchaser  for  the  sum  of  ?S00, 
which  sum  was  credited  upon .  the  Arnote 
note,  leaving  a  balance  of  several  hundred 
dollars  still  unpaid.  Bight  here  there  oc- 
curred the  first  serious  disagreement  between 
ibe  parties.  The  plaintiff  contends  that  the 
sale  pursuant  to  the  Arnote  note  and  mort- 
gage was  a  bona  flde  sale,  and  that  he  cred- 
ited the  Amote  note  with  the  f 800,  and  that 
that  was  the  end  of  that  transaction  in  so 
far  as  the  ownership  of  the  live  stock  and 
other  prc^rty  covered  by  the  mortgage  is 
concerned.  We  find  nothing  In  the  record 
which  directly  negatives  this  contention  ^ 
whilst,  on  the  other  hand,  the  evidence  of  the 
jrialntifT  tends  to  confirm  it.  From  the  part 
of  the  defendant's  testimony  above  set  out 
It  might  fairly  be  Inferred  that  upon  finding 
the  first  agreement  to  be  Impracticable  on 
account  of  the  second  chattel  mortgage  of 
Mrs.  Holder,  Lucas  and  King  entered  Into 
a  new  agreement  whereby  the  property  was 
to  be  sold  under  the  first,  or  Amote,  chattel 
mortgage.  "Lucas  says,"  testified  the  defend- 
ant, "  'We  have  got  to  sell  all  this  stuff  and 
stop  this  migatloii,*  and  I  said,  'All  right, 
John ;  anything  goes  with  me.' "  But  even 
if  we  assume  that  the  Jury  might  have  Infer- 
red from  the  foregoing  tesUmony  of  the  de- 
fendant that  the  sale  pursuant  to  the  Amote 
note  and  mortgage  was  a  mere  subterfuge  to 
^ut  off  the  second  mortgagee,  who  had  seiz- 
ed tbe  property,  and  that  the  original  agree- 


ment was  to  stand,  notwithstanding  the  fore- 
closure of  the  Arnote  mortgage,  yet  Lucas 
ought  not  to  be  charged  with  the  value  of 
the  property  as  In  conversion.  In  other 
words.  Instead  of  allowing  the  defendant  the 
rcasunabla  market  value  of  the  property  cov- 
ered by  the  Arnote  mortgage,  as  counsel  as- 
sumes the  court  and  jury  did,  the  defend- 
ant would  be  entitled  only  to  have  credit  for 
the  amount  Lucas  received  for  the  property 
upon  a  sale  thereof  in  good  faith ;  for,  tes- 
tifies the  defendant,  "Mr,  Lucas  was  to  sell 
the  jack  and  stock  horses  and  apply  the 
proceeds  to  my  note."  In  either  of  the  fore- 
going circumstances  It  would  be  manifestly 
unfair  to  the  plaintiff  to  charge  him  with 
the  conversion  of  this  property.  We  also  are 
unable  to  find  in  the  record  any  satisfactory 
evidence  which  entitled  the  defendant  to  re- 
ceive a  credit  of  $2,284.85  on  account  of  the 
transaction  which,  for  Identification,  will  be 
called  the  "Butler  work,"  the  "Strong  City 
work,"  tlie  "Bock  Island  work,"  "county  road 
work,"  "Herring  and  Young  work,"  and  the 
"work  at  Oklahoma  City."  And  the  same 
may  l>e  said  of  the  credit  which  counsel  refer 
to  in  their  brief  as  follows : 

"He  further  testified  that  be  paid  tbe  bal- 
ance due  on  a  note  and  mortgnse  to  one  J.  E. 
Brown  amounting  to  about  $600,"  etc. 

On  the  whole  cose,  we  are  constrained  to 
say  that  the  trial  of  a  replevin  case  before 
a  jury  is  a  most  unsatisfactory  method  of 
stating  and  settling  Intricate  mutual  ac- 
counts covering  a  long  period  of  time.  If  the 
parties  continue  to  treat  this  cause  as  a  suit 
for  an  accounting.  It  should  be  tried  as  such 
and  complete  findings  made  which  would  en- 
able this  court  on  review  to  ascertain  with 
some  degree  of  certainty  the  specific  items  of 
account  found  to  be  established  by  the  evi- 
dence. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  la  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 
All  the  Jtistlc»  amour. 


LEHB  et  al.  v.  GBENNBLL  FARM  LOAN 

CO.  et  al.    (Na  7315.) 
(Supreme  Court  of  CNtlahoma.   Jan.  30,  1017.) 

(Stfttahtu  hy  the  Court.} 

Appeal  and  Bbbob  «=3l012(l>— Whoht  or 

Evidence— Re  VEKSAL. 
Where  plaintiil  in  error  appeals  from  a  de- 
cree in  equity  on  the  question  of  the  weight  ot 
the  evidence,  this  court  will  aot  weigh  the  evi- 
dence and  reverse  the  judgment  appealed  from, 
unless  it  is  clearly  shown  that  the  trinl  court 
failed  to  consider  unc<Hitroverted  evidence,  or 
that  the  finding  and  decree  are  clearly  against 
the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3990-3992.] 

Commissioners'  Opinion,  Divialou  Na  4. 
Error  from  District  Court,  Major  County; 
James  B.  Culllson,  Judge. 


>ror  vthmt 
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ActlwL  If  KaOierbie  Ldir  and  Heur 
agalBSt  the  Orennell  Farm  Loan  Company 
and  T.  H.  GrenneU.   Judgment  tor  defend- 
ants, and  plalntlfls  bring  error.  Affirmed. 

Tom  m  Willis,  of  Palrvtew,  S.  F.  Brady,  of 
Oswego,  Kan.,  and  0.  B.  Wood,  of  Falnrlew, 
for  plaintUTs  in  error.  Wm.  O.  Woolman.  of 
Watonga,  and  S.  J.  Bardsley*  of  Fairriew. 
for  defendants  In  error. 

JOHNSON,  G  Tills  case  is  on  rehearing, 
and  Is  an  action  by  plaintiffs  to  have  cancel- 
ed a  certain  Judgment  rendered  in  the  dis- 
trict court  of  Major  county  in  favor  of  the 
defmdants  and  against  plaintiffs,  on  the 
ground  of  fraud  alleged  to  have  been  prac- 
ticed by  the  defendants  in  Inducing  these 
plaintiffs  not  to  malie  defense  to  said  cause, 
and  to  have  canceled  a  Judicial  sale  and 
sherifTs  deed  resulting  from  said  Judgment; 
Idaintlfls  contending  furtlier  that  the  full 
amount  of  said  Judgment  has  been  paid,  but 
that  they  were  Induced  not  to  oppose  the 
said  sale  by  fraudulent  representations  of 
defendants. 

The  action  Is  an  equitable  <me,  was  tried 
to  the  lower  court  without  a  Jury,  a  decree 
was  altered  In  CaTor  of  defendants,  and 
plaintiffs  hare  applied. 

Uptm  oral  atgumeot,  bad  at  a  rehearing 
of  tills  cause,  It  was  stipulated  that  the  only 
Issue  for  determination  by  this  court  Is  the 
weight  of  the  evldraice;  and  In  prraecutlon 
of  this  Issue  plaintiffs  In  error  Insist  that  the 
Judgment  and  decree  of  the  lower  court  Is 
against  the  weight  of  the  evidenee,  and  that 
this  court  should  omslder  the  evidence  and 
render  or  direct  the  rradltlon  of  Judgment 
in  favor  of  plaintiffs  In  error,  or  reverse  the 
Judgment  of  the  lower  court  and  remand  the 
cause  for  a  new  trial. 

The  rule  of  law  by  which  we  are  guided 
was  stated  1^  this  court  In  the  caseof  Caie- 
cote  T.  Berryhill  et  al.,  160  Pac.  679,  not 
yet  <^clally  reported,  as  follows,  to  wit: 

*^here  the  plaintiff  la  error  appeals  from  a 
decree  in  equity  on  the  question  of  the  weight 
of  the  evidence,  this  court  will  not  weigh  the 
evidence  and  remand  the  case,  unless  it  is  clear- 
ly Mboyrn  that  the  trial  court  failed  to  consider 
nncontroverted  evidence,  or  that  the  finding  and 
decree  are  dearly  against  the  weight  of  the 
evidence" 

A»  more  particularly  applicable  to  this 
case,  the  rule  has  been  otherwise  stated  as 
follows: 

"Where  fraud  is  relied  upon  as  the  basis  for 
equitable  relief,  and  the  trial  court,  after  hear- 
ing the  evidence,  finds  that  fraud  has  not  been 
established,  the  apiJellate  court  will  not  disturb 
sncb  finding,  unless  it  is  clearly  against  the 
weight  of  evidence."  Overstroet  et  al.  v.  Citi- 
zens' Bnnk.  12  Okl.  3S3,  72  Pac.  37»:  Schock 
V.  Fish,  45  Okl.  12,  144  Pac.  5S4;  Ashton  v. 
Board  of  Commiseioners  of  Murray  County,  158 
Pac.  901,  not  yet  officially  reported. 

We  have  carefully  read  and  considered  the 
entire  record  in  the  case,  and  are  unaMe  to 
BB7  that  the  Judgment  and  decree  of  tho 
lower  court  is  against  the  weight  of  the  evi- 


dence, OT  that  the  court  has  not  ciniridered 
nncontroverted  evidence. 

The  suit,  Judgmoit  In  whlcfh  is  atta^ed, 
was  a  creditors'  suit  by  the  Bank  of  Ames 
against  these  parties  and  the  Citizens*  State 
Bank  of  Okeene  to  declare  invalid  certain 
mortgages  upon  the  property  of  these  plain- 
tiffs. On  cro88-petltl<m  In  that  action  Jndg* 
ment  was  rendered  fOr  the  foredosure  of 
the  mortgages,  and  the  mortgaged  property 
was  sold.  It  Is  that  Judgment  and  sale  can- 
cellation of  which  Is  sought  in  this  action. 

In  support  of  the  allegaticais  of  plaintiffs 
below  upon  the  question  of  fraudulent  in- 
ducement of  the  plaintiffs  by  the  defendants 
not  to  prosecute  their  defense  of  the  action  In 
whidi  there  was  rendered  the  Judgment 
sought  to  be  cancded,  plaintiffs  rely  largely 
upon  the  testimony  of  the  plaintiff  Henry 
Lehr  to  the  effect  that  T.  H.  Grainell,  one 
of  the  defendants,  and  the  principal  officer 
of  the  GrenneU  Farm  Loan  Company  and  the 
Gitlz^*  State  Bank  of  Okeene,  had  stated 
to  the  said  I^hr  that  the  Interests  of  the 
said  bank  and  loan  company  and  plaintiffs. 
In  the  case  in  wbidi  such  Judgment  was  ren- 
dered, were  the  same,  and  that  the  said  bank 
and  loan  company  would  take  care  of  the 
interests  of  plaintiffs  In  that  cause;  that 
the  said  GrenneU  took  Lehr  to  the  attorney 
for  the  bank  and  loan  company  In  the  formw 
cause,  and,  by  reason  of  eonSdentlal  relations 
existing  between  Lehr  and  Gmmell,  and  by 
false  representations  as  to  the  identity  of 
Interests,  Induced  the  said  Lehr  to  leave  the 
defense  of  the  Lehrs  In  the  former  action  to 
the  attorney  for  the  bank  and  loan  company ; 
that,  having  so  left  their  Interests  In  the 
hands  of  the  attorney  for  the  bank  and  loan 
company,  the  Lehrs  made  no  defense  to  the 
former  action,  and  that  the  bank  and  loan 
company,  upon  an  answer  fraudulently  ob- 
tained by  sudi  attorney  from  Mrs.  Lehr,  and 
which  she  signed  unwittingly  and  without 
the  benefit  of  fair  counsel.  In  the  absence  of 
other  defoise  by  the  Lehra,  procured  the 
Judgment  sought  to  be  canceled.  This  tes- 
timony was  refuted  by  the  testimony  of  Gra»> 
neU.  the  attorney  In  questlim,  and  the  per- 
sons who  witnessed  the  execution  of  th* 
pleading  by  Mrs.  Grrandl,  at  least  one  of 
whom  was  dUdntonted,  and  the  genwal  <^ 
cumstances  adduced  by  the  testhnony  traded 
to  support  the  evidence  of  defendants  upon 
this  point.  These  wltneases  were  before  the 
lower  courts  who  had  the  opportunity  to  ob- 
serve them,  and  who  probably  knew  the  per^ 
sons  testifying,  and  the  finding  of  the  lower 
court  was  in  favor  of  the  testimony  of  the 
defendants  In  error  upon  this  point  The 
wei^t  of  the  evidence,  aside  from  the  credi- 
bility of  the  witnesses,  Is  undoubtedly  with 
defendants  In  error  upon  this  question,  and, 
as  to  the  credibility  of  the  witnesses,  the  low- 
er court  was  In  better  position  to  act  fimxL 
this  court  Is. 

Plaintiffs  alleged  that  th^  did  not  leam  of 
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a«  judgment  against  them  in  the  Bank  of 
Amea  caae  nntU  s<une  time  after  It  was  ren- 
dered; tliat  they  learned  tbat  an  order  of 
sate  bad  been  Issued  for  the  sale  of  their 
ivoperty  nnder  the  decree  of  foreclosure: 
that  plfldntlfT  Henry  wait  to  see  the 
said  T.  H.  Grennell  to  find  out  why  Judgment 
had  been  taken  against  them,  and  what  was 
Buant  by  the  order  of  sale;  that  Grennell 
UM  him  (Lehr)  that  it  was  necessary  to  take 
the  Judgment  and  to  sell  the  property  nnder 
tbo  foreclosure,  and  for  the  hank  or  himself 
to  buy  the  property  in,  in  order  to  defeat  the 
Judgment  lien  of  the  Bank  of  Ames  upon  the 
teal  property  Involred;  Oiat  after  the  prop- 
erty Bhoald  be  add  under  the  Judgment  and 
booi^t  In  by  the  bank  or  hims^.  it  would 
be  deeded  back  to  Mrs.  Lehr,  clear  of  the 
Jndgmemt  lien  of  the  Bank  of  Ames.  PlaUi- 
tlffs  further  claim  tbat  at  the  time  of  this 
understanding  with  Gmmell,  and  at  the  time 
of  the  foreclosure  sale,  the  Judgment  against 
^ntiffs,  under  wbidi  the  foredosnre  sale 
was  being  had,  had  been  fully  paid  and  satis- 
fied; that  plaintiffs  waived  their  objections 
to  the  Jndgmoit  and  to  the  foreclosure.  r»> 
gaidless  of  the  fact  that  the  Judgment  had 
been  paid,  as  an  acqulescmce  In  the  proposal 
of  OrameU  to  omiclude  the  foreclosure  pro- 
ceeding for  the  purpose  of  getting  the  land 
tack  into  the  name  of  Mrs.  Lehr,  free  of  the 
Judgment  Hen  of  the  Bank  of  Ames.  The  evl- 
deuce  that  the  Judgment  bad. been  satisfied 
was  controTerted ;  but,  if  this  cmtentlon  of 
plaintiffs  la  conceded  to  be  trne,  thm  this 
oHirt  would  not  be  Justified  In  Interfering 
with  the  Judgment  of  the  lower  court  in  this 
case,  for  the  reason  that  plaintiffs  did  not 
come  into  court  In  this  cause  with  clean 
hands.  The  procuring  of  the  sale,  confirma- 
tion tbereot,  and  sheriff's  deed,  for  the  pur- 
pose of  satisfying  a  Judgment  which  had  al- 
ready been  satisfied,  would  bare  been  a  fraud 
upon  the  court  and  upon  the  Bank  of  Ames ; 
and.  if  the  Lehrs  agreed  to,  or  acquiesced  in, 
any  such  plan,  and  the  execution  of  this  plan 
resulted  in  the  loss  of  their  property  by  rea- 
sim  of  the  failure  of  the  otber  party  to  stand 
by  his  fraudulent  agreement,  they  should 
not  be  heard  to  ccanplain  in  equity.  Under 
the  testimony  of  Lehr  himself,  he  learned 
of  the  Judgment  In  the  Bank  of  Ames  case 
prior  to  the  foreclosure  sale,  and  acqniesced 
1h««ln.  and  agreed  to  the  foreclosure  sale, 
for  the  purpose  of  the  accomplishment  of 
fraud  upon  another;  and  equity  wlU  not 
now  hear  him  say  that  the  Judgmoit  had  been 
satisfled. 

Plaintiffs  contended  that  they  were  entitled 
to  nradi  larger  credits  upon  the  mortgage 
Indebtedness,  which  was  the  subject-matter 
of  the  Judgment  in  the  Bank  of  Ames  case, 
than  they  were  allowed  by  the  Judgment  in 
tliat  case,  setting  up  this  contention  in  sup- 
port of  their  allegations  of  fraud  in  the  ob- 
taining of  that  Judgment  The  principal  tes- 


timony uptm  this  point  and  upon  the  support- 
ing allegation  that  the  Judgment  was  paid 
before  the  fi>reclo8ure  sale  was  s^ven  by 
the  plaintiff  Henry  L^r  and  by  his  Btm, 
Henry  Lehr,  Jr.  Their  testimony  covered 
transactions  with  tha  Citizens'  State  Bank 
and  Grennell  running  through  the  course  at 
a  long  term  of  yeara  They  k^  no  bo(ds, 
but  attonpted  to  give  from  memofy  a. list 
of  numerous  sums  of  mon^  obtained  from 
tlie  bank  through  the  course  of  a  number  of 
years,  and  of  a  great  number  of  snnis  of 
money  paid  1^  them  to  tbe  bank  during  such 
time.  This  <daas  of  testimcmy  was  neces* 
sarily  vague  and  uncertain,  and  upon  cross- 
examination  the  Lehrs  were  broui^t  to  ad- 
mit various  Inaccuracies  in  thdr  statementa 
from  memory.  For  Instancy  there  was  tea- 
Umoby  Iqr  them  of  one  payment  of  $800  to 
the  bank  during  the  year  1909,  in  which  tea- 
tinumy  It  waa  condusively  shown  by  other 
evidence  that  th^  were  either  mistaken  or 
mlsrepresoited  the  facta.  As  against  tills 
class  of  evidence,  the  books  of  original  entry 
of  tbe  bank'  and  loan  company  were  in  evi- 
dence, and  the  testimony  on  the  part  of  the 
defendants,  supported  by  these  books,  was 
definite  and  certain  and  of  such  diaracter 
that  some  definite  conclndon  might  be  drawn 
from  it. 

As  hereinabove  stated,  after  a  careful  read- 
ing and  consideration  of  the  evidence,  we 
arrive  at  the  conclusion  that  the  Judgment 
and  decree  of  the  lower  court  Is  fully  sus- 
tained 1^  the  weight  of  the  evidence. 

The  Judgment  of  ttie  lower  court  should  be 
affirmed. 

PSra  CURIAM.   Adopted  In  whola 


BURTON  V.  DOYLE  et  sL   (No.  78S7.) 
(Supreme  Court  of  Oklahoma.    May  8,  1017.) 

(Si/llalut  hy  the  Court.) 

1.  Bbpixvik  ^>49  —  Shbbifts  and  Consta- 
bles ^9lS7(^— Redelivert  Bond— Lia- 

BILFIT  ON  OmCIAL  BoND. 
The  redelivery  bood  in  aa  action  of  replevin 
before  a  justice  of  the  peace,  provided  for  fn 
section  5403,  Rev.  Laws  1910.  must  be  taken 
by  the  officer  levying  tbe  writ  of  replevin,  and  a 
redelivery  bond  taken  and  approved  by  a  con- 
stable, who  did  not  levv  tbe  writ  of  replevin,  and 
who  has  not.  as  an  officer,  succeeded  to  tbe  pos- 
BessioB  of  the  property  under  said  writ,  is  not 
taken  by  said  constable  in  the  Derformance  of 
bis  official  duties.  His  approval  thereof  is  of 
no  effect  and  imposes  no  liability  upon  his  offi- 
cial bond. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  If  180-18S ;  Sheriffs  and  Constables, 
Cent  Dig.  ft  359-304.  870,  871.] 

2.  Trial  *=9l42— Demubbbb  to  Evidence. 

Where  the  evidence  of  plaintiff,  together 
with  such  inferences  and  conclusioi^  as  may 
reasonably  be  drawn  therefrom,  does  not  war- 
rant a  recovery  against  the  defendant,  a  demur- 
rer to  tbe  evidence  Is  properly  sustained. 

tEd.  Note.— For  otber  cases,  see  Trial.  Cent 
Dig.  i  337.] 
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Commissioners'  Opinion.  DItI^od  No.  L 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  H.  C.  Thurraan.  Judge. 

Action  of  replevin  by  Cbistel  Burton 
against  John  Doyle  and  another.  Judgment 
for  def^danta,  and  plaintiff  brings  error. 
Afflrmed. 

See,  also,  150  Pae.  711. 

Brook  &  Brook,  of  Muskogee,  for  plaintiff 
In  error.  W.  W.  Momyer,  of  Muskogee,  for 
dttfendanta  in  error. 

RUMMONS,  a  This  la  an  action  by  the 
plaintiff  In  error  against  the  defendant  in 
error,  John  Doyle,  a  constable,  and  the  sure* 
ty  upon  his  official  bond,  to  recover  damages 
sustained  by  plaintiff  in  error  because  of  a 
breach  of  the  conditions  of  said  official  twnd. 
The  parties  will  be  hereinafter  designated  as 
they  appear  In  the  court  below.  PlalntlfTs 
petition  alleges  that  a  vrlt  of  replevin  was 
issued  to  the  defendant  Doyle  in  an  action, 
ponding  in  a  justice  of  the  peace  court  of 
Muskogee  county,  commanding  him  to  take 
from  the  defendant  In  said  action  one  cow, 
of  ttae  value  of  $40;  that  the  defendant 
Doyle,  In  obedience  to  said  writ,  s^zed  and 
took  Into  Ills  custody  snld  cow,  but  failed  and 
refused  to  deliver  said  cow  to  idalntiff ;  that 
defendant  recovered  in  the  action  In  the 
justice  of  the  peace  court,  and  that  said 
Judgment  became  final;  that  plaintiff  de- 
manded ot  the  defendant  Doyle  the  delivery 
of  said  cow,  or  her  value,  but  that  the  snld 
Doyle  refused  to  deliver  said  cow  to  plaintiff, 
or  to  pay  the  value  thereof  to  plaintiff;  that 
execution  was  Issued  upon  the  Judgment  ren- 
dered in  the  Justice  of  the  peace  court,  and  re- 
turned "No  pnnierty  found" ;  and  l^at  plain- 
tiff has  recovered  nothing  by  reason  of  said 
salt  The  petition  alleges  that  by  reason  of 
said  facts  the  conditions  of  the  official  bond 
were  broken  and  plaintiff  was  damaged.  The 
defendant  answered,  denying  generally  the. 
allegations  of  the  petition,  but  admitting 
the  execution  of  the  bond,  the  pendency  of 
the  suit  In  the  justice  of  the  peace  court, 
and  the  recovery  of  Judgment  therein  by 
plaintiff,  and  denying  speclflcally  all  liability 
to  plaintiff.  At  the  conclusion  of  the  evi- 
dence on  behalf  of  plaintiff,  the  defendants 
demurred  thereto,  which  demurrer  was  sus- 
tained by  the  trial  court,  and  the  plaintiff 
saved  exceptions  to  the  ruling  of  the  trial 
court  upon  said  demurrer.  Motion  for  a  new 
trial  having  been  duly  filed  and  overruled 
by  the  court,  and  exception  to  such  ruling  by 
plaintiff  duly  saved,  plaintiff  brings  this  pro- 
ceeding In  error  to  reverse  the  action  of  the 
court  below. 

Under .  several  assignments  of  error  the 
plaintiff  presents  for  review  the  action  of 
the  trial  court  in  sustaining  the  demurrer 
to  the  evidence  of  plaintiff.  To  sustain  the 
issues  on  the  part  of  plaintiff,  the  guardian 
of  plaintiff  was  offered  as  a  witness,  who  tes- 


tified to  making  demaud  upon  ttae  defendant 
Doyle  for  the  return  of  the  cow,  or  taer  value, 
which  was  admitted  to  be  the  sum  ot  $40, 
and  that  ndther  the  cow,  nor  her  value,  nor 
afiy  part  thereof,  was  ever  recovered  by  the 
plaintiff.  Plaintiff  also  introduced  the  docket 
of  the  justice  of  the  peace,  b^ore  whom  the 
replevin  action  vna  tried,  the  writ  of  re- 
plevin, and  the  retnrn  thereof,  and  a  rede- 
livery bond,  executed  by  the  defendant  in 
the  replevin  action.  The  docket  shows  that 
the  writ  of  replevin  was  Issued  to  Will 
Doyle,  constable.  The  return  upon  the  writ 
of  replevin  shows  that  It  was  served  by 
Will  Doyle,  constable,  by  taking  Into  his 
possession  the  cow  described  therein,  and 
that,  upon  the  execution  of  a  redelivery  Imnd 
by  the  defendant  in  replevin,  said  animal 
was  redelivered  to  said  defendant  The  re- 
deliverr  bond  shows  that  It  was  taken  and  ap- 
proved by  the  defendant  Doyle.  The  defend- 
ant Doyle  was  a  witness  for  plaintiff,  and  tes- 
tified that  he  was  a  conataUe  and  executed 
the  official  brad  sued  on ;  that,  at  ttae  time 
the  writ  of  r^tevin  was  Issued  and  served, 
he  thought  no  one  was  working  under  liim  as 
deputy  constable ;  and  that  Will  Doyle  was 
acting  as  deputy  under  another  constable 
of  Muskogee  count;.  This  was  all  ttae  evi- 
dence in  the  case. 

[1]  We  think  there  is  no  merit  In  this  ap- 
peal, for  the  reason  ttaat  -  the  evidence 
plaintiff  does  not  staow  that  ttae  defendant 
Doyle  received  or  served  ttae  writ  of  replevin, 
or  that  he  ever  had  In  his  possession  tbe 
animal  sought  to  be  rea>VMed  In  fact. 
It  appears  that  the  writ  of  r^levfn  was  de- 
livered to  and  served  by  WtU  Doyle,  wlio 
was  then  acting  as  the  deputy  of  another 
constable;  so  ttaat  the  evidence  offered  by 
plaintiff  does  not  tend  to  sostaln  the  cause 
of  action  set  out  in  ttae  pettUon  It  Is  al- 
lied in  the  petition  that  tbe  defendant  Doyle 
received  tbe  writ  of  replevin,  and  in  obedi- 
ence thereto  seized  and  took  into  tals  pos- 
session tbe  said  cow,  but  tailed  and  refused 
to  deliver  taer  to  the  plaintiff  No  oonnectimi 
is  shown  by  ttae  evidence  between  Will  Doyle, 
who  Is  shown  to  have  taken  tbe  cow,  and  the 
defendant  Doyle.  The  redelivery  bnid  taken 
by  defendant  Vc^le  was  taken  witbont  an- 
.thority,  tdnce  be  was  not  ttae  officer  who 
served  ttae  writ  Section  5403,  B.  L.  mO, 
provide*: 

"If,  within  twenty-fonr  hoars  after  service  of 
the  cop;  of  the  Bummons,  there  Is  executed,  by 
one  or  more  sufficient  sureties  of  the  defend- 
ant,  to  be  approved  by  the  constable,  an  un- 
dertaking to  the  plaintiff,  in  not  less  than 
double  the  amount  of  the  value  of  the  property. 
as  stated  in  the  affidavit  of  the  plaintiB,  to  the 
effect  that  the  defendant  will  deliver  tbe  prop- 
erty to  tbe  plaintiff  if  such  delivery  be  adjudg- 
vd,  and  will  pay  all  costs  and  damaRes  that 
may  be  awarded  ajEainst  him,  the  constable  shall 
return  the  property  to  the  d^endant  If  such 
undertaking  be  not  given  within  twenty-four 
hours  after  the  service  of  tbe  order,  the  con- 
stable shall  deliver  the  property  to  the  plain- 
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From  this  aectton  It  1b  apparoit  that  In 
an  actl<«  of  r^Ievlit  befinv  a  justice  of  tlie 
peace  the  TeddiveiT  bond  must  be  taken  bj 
the  officer  levylnff  the  writ,  or  by  an  officer 
wbo  has  sncceeded  to  tbe  possession  of  the 
property  trader  said  writ,  since  be  Is  tbe  only 
«e  who  can  retnni  tbe  property  to  the  de- 
tendant  If  the  red^very  bond  be  executed, 
or  deliver  It  to  plalnUfl  upon  a  failure  to 
execute  such  bond.  Tbe  redelivery  bond, 
therefore.  In  this  case  was  not  taken  by  tbe 
d^^idant  Doyle  In  the  performance  of  bis 
official  dotles,  and  his  approval  thraeof  was 
of  no  effect  and  be  la  not  liable  npoa  bis 
official  bond  therefor.  Taylw  v.  Morgan, 
43  OU.  142.  141  Pac.  679.  and  cases  there 
dted. 

[t]  Nor  does'  the  plaintiff  In  this  action 
seek  to  recover  upon  any  failure  or  n^lect  of 
duty  by  the  defendant  Doyle  In  the  takins  of 
said  redelivery  bond.  While  It  Is  argued  in 
the  brief  of  plaintiff  that  said  redelivery 
bond  was  worthless,  yet  It  la  not  so  alleged 
In  the  petition,  nor  is  there  any  evidence 
to  that  effect  In  the  record.  Nor  does  it  ap- 
pear that  the  i^alntlff  excepted  to  tbe  suffi- 
dency  of  the  sureties  upon  said  redelivery 
bond,  as  provided  by  section  6404.  Rev.  Laws 
1010,  and  therefore  all  objection  to  the  suffi- 
ciency of  said  surettes  was  waived  by  blm. 

The  plaintiff  having  fiilled  to  produce  any 
evidence  at  the  trial  warranting  a  recovery 
against  the  defendant  Doyle  and  the  surety 
on  his  official  bond,  the  demurrer  of  the  de- 
fendants to  the  evidence  of  plaintiff  was 
properly  sustained,  and  the  judgment  of  the 
court  below  should  be  affirmed. 

PER  CURIAM.  Adopted  In  whole: 


CLEVELAND    COUNTY    v.  OKLAHOMA 

SANITARIUM  CO.   (No.  7536.) 
(Supreme  Court  of  Oklahoma.   May  15,  1917.) 

(Syllabva       the  Oouri.) 

APPEAL  AND  EBBOB  «=::>407(1)^DHUON8  IN 
Ebbob— FOBU. 
A  summons  in  error  is  required  to  be  served 
as  in  the  commencement  of  an  acdon;  and 
where  the  statnte  pointa  out  a  particular  meth- 
od of  serving  process  upon  a  domestic  corpora- 
tion, such  metnod  is  exclusive  and  must  be  fol- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr,  Cent.  Dig.  ff  2120.  2128,  2129,  2131. 

Commls^oners*  Opinion,  Division  No.  3. 
An>eal  from  County  Court,  Cleveland  Coun- 
ty: B.  F.  Wolf,  Judge. 

Proceeding  by  Cleveland  County,  by  and 
through  its  County  Commlfisioners  for  and  on 
behalf  of  the  County  and  the  State  of  Okla- 
homa and  J.  P.  Wblttlnghill,  Tax  Inquisitor 
Id  and  for  said  County,  against  the  Oklaho- 
ma Sanitarium  Company  (now  Oklahoma 
State  Hospital).  From  a  judgment  of  the 
county  court  on  appeal  from  a  dbnnlssal 


the  county  treasure  dismissing  the  proceed- 
ing, tbe  plaintlfb  bring  error.  Motion  to 
quash  tbe  summons  in  error  sustained. 

W.  L.  Engleton,  of  Norman,  and  J.  P.  Wblt- 
tlnghill. of  Oklahoma  City,  for  plaintiff  in 
error.  Burford,  Robertson,  Hoffman  &  Bur- 
ford,  of  Oklahoma  (^ty,  for  defendant  in 
error. 

Br..EAKMORE,  O.  On  October  1,  1014, 
the  Oklahoma  Sanitarium  Company  was  no- 
tified by  registered  letter  by  tbe  county  treas- 
urer of  Cleveland  county  that  lnfonnati(m 
had  been  filed  In  his  office  by  the  tax  ferret 
that  certain  of  its  property  subject  to  tauttlon 
had  not  been  assessed,  and  that  after  ten 
days  from  the  receipt  of  such  notice  any 
written  protests  submitted  by  It.  togetber 
with  the  recommendations  d  the  tax  ferret, 
would  be  comddered,  etc.  mie  registry  re- 
turn receipt  for  such  letter,  dated  October  7, 
1914,  was  by  "D.  W.  Orlffln.  Supt."  Upon 
hearing  before  the  county  treasurer  on  April 
8,  1915,  the  proceeding  was  dismissed; 
whereupon  an  appeal  was  had  to  the  county 
court  of  Cleveland  county,  wherein,  on  May 
21,  1916,  by  judgment  of  that  court,  tbe  pro- 
ceedings were  again  dismissed,  to  review 
which  the  cause  has  been  lodged  in  this  court 
by  petition  In  error  with  case-made  attached. 

There  was  no  waiver  of  summons  In  error ; 
but  such  summons  was  Issued  out  of  this 
court  commanding  the  sheriff  of  Cleveland 
county  to  notify  tbe  Oklahoma  Sanitarium 
Company  (Its  name  being  now  changed  to 
"Oklaboma  State  Hospital")  of  tbe  filing  of 
tlie  petition  In  error,  etc.,  returnable  on  or 
before  July  31,  1915.  Upon  this  summons 
the  following  return  was  made  by  the  sheriff: 

"I  received  the  within  summons  in  error  July 
20,  1916,  and  served  tbe  same  by  delivering  a 
true  copy  of  the  onrinal  now  in  my  possession 
to  Dr.  D.  W.  Griffin  at  the  Oklahoma  State 
Hospital  at  NormaD,  Okl.  I  cannot  find  P.  J. 
Whitdngbill  in  my  county  this  July  26.  191&. 

*^aaud  Plckard,  Sheriff, 
"By  L.  P.  Barker,  Deputy." 

Defendant  in  error,  appearing  specially 
and  only  for  the  purpose,  has  moved  to  quash 
the  service  of  suminws  on  the  foUowlng 

grounds: 

"First  Said  summons  was  not  served  npon 
any  person  service  utton  whom  would  bind  tbe 
defendant  or  bring  it  Into  courL 

"Second.  The  return  of  the  sheriff  upon  such 
summons  in  error  does  not  show  upcn  its  face 
that  service  was  made  upon  any  person  service 
upon  whom  would  bind  this  defendant  or  bring 
it  Into  court." 

The  motion  Is  supported  by  tbe  affidavit 
of  D.  W.  Orlffln,  wherdn  he  states: 

"That  tbe  Oklahoma  Sanitarium  Com|}any 
was  a  corporation  organized  under  and  by  virtue 
of  tbe  laws  of  the  state  of  Oklahoma,  and  for 
a  period  of  several  years  said  corporation 
owned,  maintained,  and  operated  a  sanitarium 
and  hospital  at  Norman  (»1.,  tar  the  care  and 
treatment  of  insane  persona,  and  fbr  sevwal 
years  affiant  was  In  tiie  employ  f»f  nid  oor^ 
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porstlon  u  Itt  mperftiteiideitt  and  principal 
pliysician  in  chai^  of  said  bospital. 

"That  the  charter  or  articles  of  incorporatioii 
of  said  Oklahoma  Sanitarium  Company  expired 
by  limitation  on  the  21th  day  of  November, 
1914.  since  which  time  it  has  never  attempted 
to  do  or  transact  any  business;  that  the  last 
meeting  of  the  stockholders  and  directors  of 
said  <-orporation  was  held  on  the  20tb  day  of 
November,  1914,  at  the  office  of  the  company 
in  the  city  of  Norman,  in  Clenreland  county, 
OkL,  at  which  time  and  meeting  all  of  the  as- 
sets and  property  of  said  corporation  was  Bold, 
transferred,  and  delivered  to  the  Oklahoma 
State  Hospital,  a  corporation,  duly  organized 
and  doing  oasfness  under  and  by  virtue  of  the 
laws  of  the  state  of  Oklahoma ;  thai  all  of  the 
assets  and  moneys  of  said  corporation  were  dis- 
tributed to  its  stockholders,  and  there  has  never 
been  any  meeting  of  the  former  stockholders  or 
directors. of  said  corporation  since  said  dates, 
and  said  corporation  became  and  was  then  and 
there  dissolved ;  that  said  Oklahoma  Sanitari- 
um Company  never  at  any  Ume  changed  or  at- 
tempted to  change  its  name,  bat  carried  on  and 
transacted  business  under  and  in  its  chartered 
name,  until  said  charter  expired  at  the  end  of 
the  20  years  for  which  it  was  originally  incor- 
porated :  that  the  Oklahoma  State  Hospital, 
a  corporation,  thereafter  sold,  conveyed,  trans- 
ferred, and  delivered  all  of  its  property,  real 
and  personal,  the  same  being  largely  the  M-op- 
erty  formerly  acquired  and  owned  by  the  Okla- 
homa Sanitarium  Company,  to  the  state  of 
Oklahoma,  and  the  state  now  maintains,  sup- 

Eorts.  and  operates  said  hospital  as  a  state 
Mpital  for  the  insane  at  public  expense. 
"TbBt  affiant  is  now,  and  was  at  the  time 
said  summons  was  attempted  to  be  served  upon 
him,  employed  by  the  state  of  Oklafaoma  as 
superintendent  and  nhysician  in  charge  of  said 
state  boenital;  that  ne  was  not  at  the  time  said 
■mnmons  or  copy  was  left  with  bim  and  serv- 
Ice  thereof  attempted  to  be  made  upcm  him 
an  employ^,  officer,  or  agent  of  the  defunct 
dissolved  Oklahoma  Sanitarium  Company,  nor 
the  agent  of  or  in  the  employ  of  the  Oklahoma 
State  Hospital,  a  corporatitm ;  that  he  has  no 
right  or  authority  to  appear  for  or  represent 
either  of  said  corporationa.  •  •  •  " 

By  B.  L.  1910.  It  is  provided: 
**471S.  A  summons  against  a  corpmmtlcm  may 
be  served  upon  the  preddeot,  mayw,  chairman 

of  the  board  of  directors,  or  trustees,  or  other 
chief  officer,  or  upon  an  agent  duly  appmnted 
to  receive  service  of  process;  or,  If  Us  chief 
officer  is  not  found  in  the  county,  upon  its  cash- 
ier, treasurer,  secretary,  clerk  or  managing 
a8«nt;  or,  if  n<me  of  the  aforesaid  officers  can 
be  found,  by  a  copy  left  at  the  office  or  usual 
place  of  business  of  such  corporation,  with  the 
person  having  charge  thereof. ' 

"6238.  The  proceedings  to  obtain  such  revers- 
al, vacation  or  modification,  shall  be  by  peti- 
tion in  error,  filed  in  the  supreme  court,  setting 
forth  the  errors  complained  of;  and  thereupon 
a  summons  shall  issae  and  be  served,  or  publi- 
cation made,  as  in  the  commencement  of  an 
action.  A  service  on  the  attorney  of  record, 
in  the  original  case,  shall  be  sufficient" 

It  appears  from  the  foregoing  affidavit  and 
return  of  summons  that  defendant  In  error  is 
a  domestic  corporation;  that  service  of  sndti 
aamroona  was  not  bad  npcm  Ita  president, 
ohnirman  of  the  tward  of  directors,  or  trus- 
tees, or  otlier  chief  officer,  or  up<m  an  agent 
appointed  to  rec^ve  service  of  process,  and  it 
does  not  sppear  tiiat  its  chief  officer  was  not 
fonnd  in  tlie  csnntr,  <xr  that  service  was  bad 
upon  its  casliler,  treasarer,  secr^ary,  cleA, 


or  managing  agent,  or  that  none  of  sodi  officers 

could  be  foond,  and  that  copy  of  such  sum- 
mons was  left  at  the  office  or  usual  place  of 
business  of  such  corporation  with  the  per- 
son having  charge  thereof.  It  Is  obvious  that 
the  method  of  serving  process  upon  a  corpo- 
ration as  in  the  commencement  of  an  action 
Bpedflcally  prescribed  by  the  statute  was  not 
followed  in  this  case. 

In  Oklahoma  Fire  Insurance  Co.  v.  Barber 
Asphalt  Paving  Co.,  34  Okl.  149, 125  Fac.  734, 
In  which  the  provisions  of  sectlOQ  5604,  Cwnp. 
Laws  1909,  being  the  same  as  section  471A. 
R.  Xi.  1910,  supra,  were  examined  and  wm- 
strued,  It  was  held: 

"Where  the  statute  p<datB  out  a  particular 
method  of  serving  process  upon  a  domestic  cor- 
poration, such  method  is  ezduiin  and  must  be 
followed.^' 

It  Is  an  elementary  principle  that  a  court 
acquires  Jurisdiction  of  a  party,  where  there 
is  no  am^earance,  only  by  service  at  process 
In  the  manner  prescribed  by  law. 

Tbe  raotlfHi  to  quash  the  summons  la  error 
is  sustained. 

PBB  OVBlAilL  Adopted  In  wholai 


FARMEBS*  STATE  BANE  OF  TBMPLB  T. 

ANDBUSS.  (No.  4837.) 
(Supreme  Omrt  of  Oklahoma.  June  13,  1918, 
Beheariag  Denied  Ma;  29,  1917.) 

(Byttabu»  hp  Iks  CovrtJ 

JunoHSHT  «=>((22(1)— Res  Judicata— Item  or 

Bauk  Deposit. 
A  bank  brought  suit  upon  a  bHI  of  «K<duuige^ 
alleging  a  certain  balance  due  thereon  after 
allowing  certain  credits,  and  the  defendant  an* 
swered  by  general  and  special  denial  and  set 
up  other  matters  by  way  of  counterclaim ;  Judg- 
ment was  rendered  for  defendanL  Tbereaftw 
the  d^mdant  brought  salt  to  recover  aa  an  item 
which  had  been  amnitted  by  the  plaintiff  as  a 
credit  in  the  former  suit.  Held,  that  the  former 
Judgment  was  a  bar  to  an  action  upon  said  item. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1136.] 

EJrror  from  CTounty  Court,  Comanche  Coun- 
ty; W.  J.  Ray,  Judge. 

Suit  by  R  H.  AndrusB  against  the  Farm- 
ers' State  Bank  ot  T«nple,  OkL  Judgment 
for  plaintiff,  and  defmdant  brings  error. 
Reversed. 

Hamoa  &  Ellis,  ot  Lawton«  tea  plaintiff  in 
erxOT.  W.  O.  HendexBon,  oC  Lawtoo,  for  de- 
fendant In*  errw. 

HARDT,  J.  BL  H.  Andmss  bmo^  sidt 
against  the  Farmers'  State  Bank  upon  a  de- 
posit made  by  him  In  the  Farmer^  National 
Banlc  of  Temple,  wUeh  had  been  letnxaida- 
ed  as  the  Farmers'  State  Bank.  The  bank 
answered,  and  alibied  that  in  liUgatioa 
theretofore  had  between  the  parties  the  mat- 
ters Involved  were  adjudicated  and  determin- 
ed, and  pleaded  the  Judgment  tberein  as  a 
bar  to  ptalntiff's  action.  Only  the  pleadlnp 
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In  the  former  case  were  introduced  In  evi- 
dence, from  whlc4i  it  appears  that  the  Farm- 
vs*  National  Bank  sued  Andrnss  upoa  a  hill 
of  exchange  In  the  sum  ot  $8,690.15,  leas  cer- 
tain credits  Indudlng  the  foUowliig:  "8-7. 
Dep.  Balance,  $436^9"— which  Is  the  Item 
in  coDtroversy.  The  bill  of  exchange  was  at- 
tached to  the  petition,  and  plaintiff  expressly 
admitted  said  Item  as  a  credit  upon  the 
amount  -claimed  to  be  due.  Andross  filed  an- 
swer In  that  litigation,  containing  a  g«ieral 
and  specific  denial  and  specifically  denying 
the  execution  of  the  bill  of  exchange  as  sued 
on,  hot  alleging  and  admitting  the  execution 
of  a  Mil  of  exdiange  upon  the  same  date  for 
the  same  amonnt  in  favor  of  the  bank,  and 
pleading  that  said  bill  of  exdiange  had  been 
altered,  in  that  it  was  made  to  provide  there- 
in for  interest  after  date  when  the  original 
Instrument  contained  no  such  provision,  and 
as  a  farther  defense  alleged  that  he  had  be- 
come indited  to  the  bank  for  money  advanc- 
ed to  enable  him  to  buy  cotton,  the  tickets 
for  which  were  delivered  to  the  bank  and  the 
cotton  shipped  to  certain  cotton  brokers  at 
Hooston,  Tex. ;  that  between  the  date  of  said 
draft  and  the  6tb  day  of  July,  1008,  he  had 
rec^ved  certain  credits  thereon,  and  on  said 
day  the  true  amount  owing  to  the  bank  was 
$2,006^46,  and  that  by  the  sale  ot  said  cotton 
be  became  entitled  to  an  additional  credit  of 
92,44aS2,  which  would  extinguish  the  bal- 
ance doe  upon  said  bill  of  exchange  and 
leave  the  bank  indebted  to  him  in  the  sum  of 
9360.07,  for  whltA  Judgment  was  prayed. 
Trial  in  that  case  resulted  in  a  verdict  and 
Judgment  ft>r  defendant,  Andross,  in  the  sum 
of  9104.07,  wht<A  amonnt  was  satisfied  and 
paid  by  tile  Farmers*  State  Bank. 

The  sole  question  presented  la  whether  the 
Item  oi  9436.89  was  in  issue  a:id  was  adjndl- 
cated  In  the  former  suit.  To  determine  this 
question  we  are  ctmflned,  to  an  examlnatioQ 
vt  the  pleadiDgB  and  vMdlct,  for  tliat  is  all 
at  tlie  record  in  the  former  case  before  us. 
The  petitloD  at  Ha  bank  in  that  case  set  out 
tbe  bill  of  exchange  with  certain  credits,  In- 
clndlns  the  item  In  coabvrersy,  ud  prayed 
Jnt^ment  for  the  balance  after  allowing  said 
credit-  Counsel  say  that  the  answer  of  de- 
fendant, Andrnss,  contained  a  general  denial, 
and  set  up  a  state  ot  fhcts  Ytbidh  lOiowed 
that,.  <m  August  7,  1908,  the  date  the  deposit 
was  applied  by  the  bank  as  a  credit  upon 
aald  bill  of  exchange,  Andrnss  was  not  in- 
debted to  the  bank  in  any  sum,  but  instead 
the  bank  was  Indebted  to  him,  and  because 
In  his  answer  he  mxuaertites  certain  credits 
IKoperly  applied  upon  this  Indebtedness  by 
tbe  bank,  and  aald  deposit  was  not  Included 
in  the  list,  when  the  Jury  rendered  a  verdict 
In  his  favor  this  was  a  finding  that  said  sum 
had  been  wrongfully  diarged  off  by  the  bank. 


The  mere  fact  that  hla  answer  contained  a 
general  and  specific  denial  was  not  a  dis- 
claimer of  the  credit  allowed  by  the  bank. 
Ebert  v.  Long,  43  Minn.  235.  45  N.  W.  226; 
Abbott  T.  Stevens,  117  Mass.  340.  If  in  fact 
Andrnss  was  indebted  to  the  bank  and  had 
on  d^oslt  In  the  bank  a  sum  of  money  to  his 
credit,  the  bank  had  the  right  to  appropriate 
the  sum  on  deposit  to  his  credit  and  apply 
tbe  same  to  the  satisfaction  and  discharge  of 
any  Indebtedness  owing  by  him  to  the  bank. 
Walters  National  Bank  v.  Bantock,  41  Okl. 
153,  137  Paa  717,  L.  R.  A  1915C,  531.  The 
pleadings  clearly  apprised  the  defendant  that 
the  sum  in  controversy  had  been  applied  as  a 
credit  upon  the  amount  aliased  to  be  due,  and 
that  the  amonnt  claimed  by  the  bank  had 
been  reduced  to  that  extent  Sodi  credit 
having  been  applied  by  the  bank  upon  the 
amount  claimed  to  be  due  would  naturally 
be  treated  by  the  Jury  as  a  credit  thereon, 
aud  would  be  considered  by  them  as  an  extin- 
guishment of  the  bank's  demand  to  the 
amount  of  such  deposit  In  the  adjustment  of 
the  respective  claims  of  the  litigants,  and  for 
defendant  under  those  circumstances  to  per- 
mit the  trial  to  proceed  in  the  face  of  Buch 
allegations,  without  expressly  disclaiming 
said  credit  and  seeking  recovery  against  the 
bank  for  the  amonnt  thereto,  would  warrant 
the  Jury  in  con^dering  said  sum  as  a  credit 
upcn  plaintiff's  original  demand,  and  would 
authorize  the  court  and  Jury  to  assume  that 
defendant  had  acquiesced  In  such  application 
and  consented  to  the  allowance  of  such  cred- 
it in  his  favor.  Ebert  v.  Long,  snpra.  The 
Jury  did  not  adopt  entirely  the  theory  of  ei- 
ther party,  but  the  verdict  evidences  Qie  fact 
that  tben  was  an  adjustment  of  tbe  respee- 
tlve  claims  of  eacb.  This  item,  having  been 
allowed  as  a  credit  upon  tbe  plaintiff's  de- 
mand, was  clearly  within  the  issues  made  by 
the  pleadings,  and  tbe  Judgment  was  a  de- 
termination of  all  of  the  Issues  within  the 
pleadings  aa  framed,  and  constitutes  a  bar  to 
an  action  by  either  party  thereon. 

It  la  said,  however,  that  Andruss  made  no 
claim  in  his  cross-petition  against  tbA  bank 
tar  said  sum,  and  therefore  said  item  was  not 
luTtdved  and  was  not  determined.  If  be  In- 
tended to  dlsaTOW  said  credit  as  allowed  by 
plaintiff  and  to  <ilaim  aald  amount  over 
against  the  bank,  it  was  his  duty  In  that 
case,  after  the  bank  had  appnqniated  the 
same  to  the  payment  of  its  alteged  claim,  to 
present  In  that  litigation  any  right  or  claim 
which  he  might  have  bad  and  which  he  now 
urges  ft>r  a  recoTOty  ot  that  item.  Bbwt 
Lwg,  supra ;  Abbott  t.  Stereoa,  anpra. 

For  the  reasons  stated,  the  plea  of  res  Ju- 
dicata was  well  taken,  and  the  Judgmmt  la 
reversed.  All  the  JwtKies  coneor,  eaeapt 
THACKWR,  absHit 
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FT.  SMITH  &  W.  R.  CO.  t.  BLACK  et  al. 

(No.  5608.) 

(Supreme  Court  of  Oklfthoma.    Mar  IB.  1017.) 

(St/Uahua       ihe  Court.) 

1.  Statutes  «s»64(8)— Pabtiai,  Thvaliditt— 

EJrrKCT. 

BecauBe  a  law  which  was  Intended  to  em- 
brace two  clasHes  of  persons  or  (Petals  is  void 
as  to  one  dasa,  because  the  Lesialatore  bad  no 
authority  to  legislate  with  reference  to  that 
class,  it  does  not  follow  that  it  is  void  as  to  the 
other  class  with  reference  to  whom  the  Legisla- 
ture did  have  authority  to  legislate.  Hence  it  is 
held  that,  althoii^  the  act  of  the  territorial 
Legislature  of  1897  (chapter  15,  8  11),  which 
prescribed  the  fees  to  be  charged  by  the  tern- 
toiial  district  clerks,  wfts  vtrid  as  to  them  be- 
cause they  were  federal  officers,  it  was  not  Toid 
ns  to  probate  judges,  who  by  the  same  act  were 
directetl  to  charce  the  fees  prescribed  for  dis- 
trict clerics  for  like  services. 

[Ed.  Note.— For  other  cane,  M  Ststutai, 
Cent  Dig.  {{  60, 195.] 

2.  Ofticxbs  ®=»94— Fees— Statdhe. 

Where  a  portion  of  the  fees  in  a  case  were 
earned  under  a  statute  that  was  in  force  at  the 
time  the  case  was  Sled,  but,  before  the  case  was 
disposed  of,  a  new  statute  became  effective,  the 
official  must  charge  the  fees  usder  the  statute 
that  was  in  force  at  the  time  each  particular 
item  of  service  was  performed. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  SS  182,  133.  13ft-138,  140.  141.] 

Error  from  County  Court,  Logan  Comity; 
J.  O.  Strang,  Judge. 

Action  by  the  Fort  Smith  4  Western  Rail- 
road Company  against  W.  J.  Black  and  oth- 
ers. Actions  dismissed  with  costs,  motion  to 
retax  costs  overruled,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

a  E.  Warner  and  H.  P.  Warner,  both  of 
Ft  Smith,  Ark.,  for  plaintiff  In  error.  John 
Adams,  of  Outhrle,  for  defendants  In  error. 

BBETT,  J.  Tbia  cue  comes  up  on  an  ap- 
peal from  an  order  <tf  the  connty  court  of 
Logan  county,  OTerrullng  a  motion  filed  by 
plaintiff  in  error  to  reCaz  costs.  The  plain- 
tiff in  error  on  and  about  November  13, 1907, 
filed  in  the  county  court  of  Logan  county 
siHnethtng  over  300  cases  against  different 
parties  seeking  to  recover  on  certain  "bonus 
notes."  The  cases  seem  to  have  remained  An 
the  docket  nntU  1912,  when  they  were  all 
dismissed.  The  county  judge  in  these  cases 
taxed  the  costs  in  accordance  with  the  sched- 
ule of  fees  allowed  district  clerks  by  the  fed- 
eral statutes.  The  plaintiff  In  error  objected 
to  the  cost  being  taxed  under  this  schedule, 
and  filed  motion  to  retax  same.  This  motion 
was  overmled.  an  appeal  has  been  perfected, 
and  a  stipulation  entered  into  tlut  the  costs 
in  all  of  tbB  ofhet  caaea  dtall  abide  the 
decision  In  this  case. 

[1]  The  territorial  Legislature  of  1897 
(chapter  IS.  {  2, 1897  Session  Laws;  Wilson's 
Rev.  Laws,  |  2993;  Snyder's  Cchu.  Laws,  I 
3367)  passed  a  fee  bill  prescribing  the  fees 


to  be  charged  by  district  clerks  of  tl^e  t«Ti- 
tory,  and  in  the  same  act  provided  the  fees  to 
be  charged  by  probate  Judges,  in  probate  mat- 
ters;  and  in  section  11  of  this  same  act 

provided : 

'That  whenever  the  probate  Judge  of  any  coun- 
ty ahall  be  cwnpetled  to  perform  any  services  for 
which  no  fees  are  fixed  by  law,  be  shall  be  en- 
titled to  receive  therefor  the  same  fees  as  may 
be  by  law  allowed  to  district  clerks  for  like 
services." 

There  was  also  a  provision  allowing  pro- 
bate Judges,  for  any  services  performed  In 
matters  within  the  jurisdiction  of  Justices  of 
the  peace,  the  same  fees  as  were  allowed  Jus- 
tices of  the  peace  for  like  services.  Section 
1881.  Wilson's  Ber.  A  Ann.  Statutes  1903. 
Thus  It  Is  clear  that  by  section  11,  c.  15, 
1897  Session  Laws,  the  intenUoi  of  the  Iteg- 
Islature  was  to  allow  probate  Judges,  tor  like 
services,  the  id«itical  fees  provided  by  tliat 
chapter  for  district  clerks.  But  the  territori- 
al Supreme  Court,  in  Pitta  t.  Logan  County. 
3  OkL  719, 41  Pac  684.  held  that  tlie  district 
clerks  of  the  territory  were  federal  offleers, 
and  therefore  their  corapensatton  and  fees 
were  fixed  by  Congress,  and  that  the  territori- 
al Le^atnre  transcended  its  anthmlty  In 
attempting  to  regulate  their  fees ;  that  tlieie- 
fore  the  act  was  void,  and  the  derks  of  the 
district  court  were  entitled  to  the  fees  pre- 
scribed by  the  federal  statutes.  And  the 
couoty  Judge  In  the  case  at  bar  insfsts  that, 
since  the  court  held  that  district  derks  are 
entitled  to  the  fees  pzescribed  by  Uie  federal 
statutes,  under  section  11,  c.  16,  of  the  1897 
Session  Laws,  above  quoted,  he  was  also  en- 
titled to  charge  the  same  fees,  and  did  so  tn 
eadt  of  the  cases  involved  In  this  contro- 
versy. 

But  we  think  this  contention  cannot  be 
maintained.  The  territorial  Legislature  had 
no  authority  to  regulate  or  prescribe  tbe  fees 
or  compensation  of  the  territorial  district 
clerks,  because  they  were  federal  officers; 
but  it  did  liave  authority  to  prescribe  the 
compensation  and  fees  of  tbe  probate  Judges, 
since  they  were  territorial  officers.  And  in 
providing  a  schedule  of  fees,  which  they  in- 
tended should  govern  the  charges  of  the  dis- 
trict clerks,  and  then  by  providing  in  the 
same  act  that  the  compensation  of  the  pro- 
bate Judges  for  like  services  should  be  the 
same  as  prescribed  for  district  clerks,  did 
tbey  not  fix  the  fees  to  be  charged  by  probate 
judges  for  that  particular  class  of  work? 

We  are  not  unmindful  of  the  broad  lan- 
guage of  section  11,  supra,  which  provides : 

"That  whenever  the  probate  Judge  of  any 
county  shall  be  compelled  to  perform  any  serv- 
ices for  whidi  DO  fees  are  fixed  by  law,  he  shall 
be  entitled  to  receive  therefn-  the  same  fees  as 
may  be  by  law  allowed  to  district  clerks  for  like 
services." 

But,  we  think,  this  provision  contemplated 
only  the  existing  act,  and  such  changes  as 
might  in  the  future  be  made  by  the  L^isla- 
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tore  Itaelf  In  tbe  sdiednle  of  fees  of  the  dis- 
trict derks.  And  whUe  It  says  tbey  **diBll  be 
entitled  to  recelre  tbe  same  fees  as  may  be 
by  law  allowed  district  clerks  for  like  serv- 
Ices,"  tbey  had  in  mind  only  snch  laws  as 
tbe  Legislature  Itself  mtgbt  enact.  And  as 
stated  In  Lewis'  Sntberland,  Statutory  Con- 
stracUoD  (2d  Ed.)  vol.  2,  |  363 : 

■  statute  Is  Talld  it  fa  to  faave  effect  ac- 
rording  to  the  purpose  aad  intent  of  the  law- 
maker. The  intent  is  the  vital  part,  the  essence 
of  the  law.  and  the  primary  rule  of  constructioa 
is  to  ascertain  and  give  effect  to  that  intenL 
*The  intcDtiou  of  the  Legislature  id  ennctiaK  a 
law  is  the  law  itself,  and  must  be  enforced  when 
ascertained,  although  it  may  sot  be  consistent 
with  the  Btriet  letter  of  the  statute.  Courts  will 
not  follow  the  letter  of  a  statute  when  it  leads 
awar  from  the  true  Intent  and  parpose  of  the 
Lesielature  and  to  conclusions  incoDsistent  with 
tfae  general  purpose  of  tbe  act.'  " 

And  the  very  parpose  of  tbls  act,  under 
oonslderation,  was  to  fix  another  and  differ- 
ent sdiedule  of  fees  for  district  clerks  than 
that  which  .was  prescribed  by  the  federal 
statntes.  and  at  the  same  time  to  make  the 
fees  for  probate  Judges  for  like  services  the 
same  as  the  Legislature  had  or  might  fix  for 
district  clerks.  Black  on  Interpretation  of 
Laws  (2d  Ed.)  c.  3,  S  24,  says : 

"Tbe  object  of  all  interpretation  and  con- 
struction of  statutes  is  to  ascertain  the  meaning 
and  intention  of  the  Legislature,  to  tbe  end  that 
the  same  may  be  enforced." 

36  Cyc.  1106-1110,  states  that: 

"The  great  fundamental  xule  in  construing 
statutes  is  to  ascertain  and  give  effect  to  the 
intention  of  the  Legislature,  •  •  *  and  in 
pursuance  of  the  general  object  of  enforcing  the 
intention  of  the  Legislature  is  the  rule  that  tbe 
npirit  or  reason  of  the  law  will  prevail  over  Its 
letter.  •  •  •  Every  statute  must  be  con- 
sumed with  reference  to  the  ohject  intended  to 
be  accomplished  by  it" 

Tbea,  waa  It  the  tnt^tion  of  tbe  Legisla- 
ture that  the  tees  of  loobate  Judges  Should 
be  goTerned  by  federal  statute,  or  by  the 
sdwdnle  presCTlbed  by  tbe  Legislature  It- 
self? And  because  a  law  which  was  Intend- 
ed to  embrace  two  dasses  of  pers<nis  or  of- 
ficers Is  Toid  as  to  one  class,  because  tbe 
Legislature  had  no  authority  to  legislate  with 
refereooe  to  that  dass,  does  It  follow  that  It 
Is  also  TOld  as  to  the  other  dass,  oonoemlng 
which  the  I^eglslature  did  have  authority  to 
kglslAte?  We  think  not  And  we  think  the 
Leglslatare  this  act  has  as  effectively  pre- 
sorUied  tbe  fees  to  be  charged  by  probate 
Judges  for  tbe  dass  of  services  rendered  by 
district  derks,  as  if  that  schedule  had  been 
^>ecifically  prescribed  for  probata  Judges 
alme,  for  that  class  of  work. 

It  is  true  tbe  territorial  Supreme  Court 
declared  the  act  void ;  but  tbls  was  solely  on 
the  ground  that  the  territorial  district  clerks 
were  federal  ofilcers,  and  that  for  that  rea- 


son the  Le^slature  had  no  authority  to  pre- 
scribe their  compeDsatiOD.  The  act  was  con- 
strued by  the  court  from  no  other  angle,  or 
as  affecting  any  one  dse  exc^t  district 

clerks. 

We  think,  beyond  a  doubt,  that  the  Inten- 
tion of  tbe  Legislature  was  to  nmke  the 
schedule  of  fees  prescribed  by  itself  or  suc- 
ceeding Legislatures  the  schedule  which 
should  govern  the  charges  of  both  district 
clerks  and  probate  Judges,  In  cases  where 
their  services  were  similar ;  and  that  that  In- 
tention should  control  as  to  probate  Judges, 
since  the  Legislature  had  the  right  to  fix  and 
regulate  their  compensation. 

[2J  Besides,  these  cases  were  filed  after 
the  incoming  of  statehood,  and  in  Board  of 
Commissioners  of  Grant  County  t.  Ernest.  45 
OkL  725,  147  Pac.  322.  this  court  held  that 
after  statehood  the  fMeral  statntes  were  In- 
operative even  as  to  district  derks ;  that  ar- 
Ude  25  (Schedule),  {  2,  of  the  Constltntton. 
whldi  provided  for  extending  all  laws  In 
force  in-  the  territory  of  Oklahoma  at  the 
time  of  the  admission  of  tbe  state  Into  the 
Unltn.  which  were  not  repugnant  to  the 
Constltntlon,  and  which  were  not  locally  In- 
applicable, did  not  contemplate  the  taking 
over  of  this  federal  statute,  prescribing  tbe 
fees  of  district  dertts;  but  that,  as  held  in 
Bohart  et  aL  r.  Anderson,  24  Okl.  82,  103 
Pac  742,  20  Ann.  Oas.  142.  this  statute  "was 
InconsisteDt  with  and  repugnant  to  the  sched- 
ule to  the  Omstltntlon  as  well  as  locaUy  in- 
applicable, hence  did  not  bec<nne  the  law  of 
the  sUte.'* 

But  the  provldons  of  the  territorial  Legis- 
lature of  1S97,  wUdi  were  carried  forward 
Id  Wllsou's  Kevlacd  &  Annotated  Statutes  of 
1903  and  Snyder's  Compiled  Laws  of  1909, 
with  reference  to  Uie  fees  of  probate  Judges, 
were  not  repugnant  to  the  Coustitutlon  or 
locally  Inapplicable,  and.  since  these  provi- 
sions made  clear  the  legislative  intent  as  to 
what  the  fees  of  probate  Judges  should  be, 
we  think,  they  were  extended  to  and  remain- 
ed in  force  in  the  state  as  to  county  Judges 
after  statehood  until  altered  or  repealed  by 
law ;  and  this  was  not  done  until  the  special 
session  of  IOIOl 

We  therefore  condnde  that  the  fees  earned 
In  the  case  at  bar  prior  to  the'  1910  act 
should  be  taxed  according  to  the  1897  sdied- 
ule, and  that  those  earned  subsequent  to 
1910  should  be  taxed  according  to  the  provi- 
sions of  the  1910  act,  which  prescribes  tbe 
fees  to  be  diarged  by  county  courta 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  directions  to  retaz  the  costs 
In  accordance  with  the  views  herein  express- 
ed. All  the  Justices  concur,  exc^  BilLBY, 
J.,  who  concurs  la  the  conduslon. 
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BABMBS  r.  UNIVSIRSAL  TIKE  FBOTBO- 

TOB  CO.    (Na  0355.) 
(Supreme  Court  *rf  Oklahoma.  Hay  16^  iSll.) 

(BvOa^  ftV  ike  Comri.) 

1.  JiTDovKirT  ^lOOfZh-JtrDOKBirr  Notwith- 

STAITDIKO  THE  VeRDICT. 

In  the  absence  of  special  findiogB.  a  trial 
court  IB  without  aathority  to  render  jadfrnent 
notwitbstandinff  tbe  Terdict,  unleaa  the  aame  ta 
varranted  by  the  pleadlnga. 

[Ed.  Note.— For  othor  caaea,  see  Judgment, 
Cent  Die.  I  S6a] 

2.  Plbadiho  <5=348  —  Judquent  on  tide 
PLEADiNoa— Account. 

Where  the  bill  of  particulars  contains  no 
allegations  of  the  correctness  of  the  account  sued 
on.  and  Is  unverified,  plaintiff  is  not  entitled  to 
judgment  on  the  pleadings,  even  thongh  a  veri- 
fied statement  of  account  M  attadied  to  tbe  bill 
of  particulars. 

[fiM.  Note.— Fot  other  cues,  aea  PleadbiK, 

Cent.  Dig.  U  1048-1051.] 

3.  Judquent  ^=9l90<3)  —  Motion  fob  Judg- 
ment Non  Obstante  VEEBDicrTO—SUFFiciEN- 

OT  OF  E/VIDENCE. 
A  motion  for  judgment  non  obstante  vere- 
dicto does  not  present  for  consideration  errors 
in  the  admission  of  evidence  or  tbe  safflciencr  of 
the  evidence  to  sustain  the  verdict 

[EH  Note.— -For  other  cases,  aee  Judgment, 
Cent  Dig.  1  367.] 

Error  from  Sajwrior  Court,  Hoskogee 
CouQ^;  Farrar  L.  McCain,  Judge. 

Suit  by  the  Universal  Tire  Protector  Com- 
paoy  against  George  W.  Barnes.  Judgment 
for  plaintiff  notwlttaatandlng  a  verdict,  and 
defendant  brings  error.  BevMrsed  and  re- 
manded. 

Franklin  P.  Schaff^,  of  Muskogee,  tor 
V*lainUff  in  error.  Mo^r,  Greenslade  & 
BeyncddB,  of  Muskogee,  for  defendant  in  er- , 
ror. 

HAIIDY,  J.  (11  The  Universal  Tire  Pro- 
tector Company  sued  George  W.  Barnes  In 
the  justice  of  tbe  peace  court  In  Muskogee 
county  for  an  amount  alleged  to  be  due  upon 
an  account  Parties  will  be  referred  to  as 
tbey  appeared  In  the  trial  court  Upon  ap- 
peal the  case  was  transferred  to  the  superior 
court,  where  a  trial  was  had  to  a  Jury,  re- 
sulting In  a  verdict  for  defendant  Upon  mo- 
tion therefor  the  court  rendered  Judgment  In 
favor  of  plaintiff  notwithstanding  tlie  verdict, 
and  defendant  prosecutes  error.  Section 
5140,  Rev.  Laws  1910.  la  as  follows : 

"Where  upon  the  statement  in  the  pleading 
one  party  ia  entitled  by  law  to  judgment  in  his 
favor,  judgment  shall  be  so  rendered  by  the 
court,  though  a  verdict  bas  been  found  against 
such  party." 

Crattming  tbl^  statute,  this  court  has 
that  a  trial  court  is  without  Jurisdiction,  in 
the  absence  of  special  findings,  to  mter  Judg- 
ment non  (dntante  veredicto^  unless  the  same 
Is  warranted  by  tbe  pleadings.  Choctaw,  O. 
ft  W.  B.  Co.  T.  Castanien  et  al.,  23  Okl.  735, 
102  Fac.  88;  Vniitaker  ft  Crowder  State 


Bank.  26  OkL  786.  110  Paa  776;  Foster  t. 
Leftwlch,  152  Pac.  583. 

It  is  contended,  however,  that  the  court 
may  render  sudi  a  judgment  where  there  Is 
an  entire  failure  of  evidence  to  Justify  the 
verdict  in  favor  of  the  prevailing  party  or  if 
the  evidence  shows  as  a  matter  of  law  that 
the  court  should  have  directed  a  verdict  In 
favor  of  the  losing  party,  and  where  It  Is  not 
probable  that  a  dtffer^it  result  would  be 
reached  upon  another  trial.  Sach,  however, 
ia  not  the  law  in  this  state. 

In  Curtis  &  Gartside  et  aL  v.  Plgg,  30  OkL 
31,  134  Pac.  1125,  Pigg  sned  Curtis  &  Gart- 
side Company  for  damages  alleged  to  have 
t)een  sustained  from  personal  Injuries  receiv- 
ed as  a  result  of  negligence  of  tbe  company. 
The  company  filed  motl(m  for  judgment  on 
the  pleadings  after  verdict  had  been  return- 
ed in  pUlntiff's  favor,  basing  Its  motion  npoa 
section  5933.  Comp.  Uiwa  1909,  which  Is  Iden- 
tical with  section  6140,  Rev.  Laws  1910.  The 
pleadings  were  examined,  and  it  was  held 
that  the  court  did  not  err  in  overmUng  such 
motion,  the  court  saying: 

"This  statute  and  the  decisions  cited  very 
clearly  support  the  contention  that  In  certain 
cases  a  judgment  may  be  rendered  on  the  plead- 
ings, although  a  verdict  has  slready  been  ren- 
dered against  the  moving  party.  In  such  cases, 
however,  it  must  clearly  appear  upon  the  face 
of  the  pleadings  that  the  movant  is  entitled  to 
the  judgment  asked  tm." 

The  questlffli  was  again  presented  In  Fos- 
ter et  al.  V.  Leftwlch,  152  Pac  583,  where, 
after  setting  out  the  statute,  it  was  said: 

"It  therefore  follows  that  this  court  is  without 
jurisdiction,  in  the  absence  of  special  findings, 
to  enter  judgment  non  obstante  veredicto,  unless 
the  same  is  warranted  by  the  pleadings." 

See,  also,  11  Enc.  PL  ft  Pr.  017,  and  note  ^ 
[2]  Within  this  rule,  it  becomes  necessary 
to  examine  tbe  {deadings  in  the  case  and  de- 
termine whether,  upon  the  face  thereof^ 
plaintiff  was  entitled  to  a  Judgment  In  its  fti- 
vor.  The  bill  of  particulars  was  unverified, 
and  contains  no  allegation  as  to  tbe  correct- 
ness of  the  account  sued  upon,  but  attached 
thereto  was  a  Terifled  statement  or  Invoice  o£ 
the  account  which  formed  the  basis  of  the 
suit  The  answer  contained  a  gmeral  denial 
and  was  verified.  Upon  this  state  of  the  plead- 
inga.  an  issue  of  ftict  as  to  tbe  existence  of 
tbe  account  and  the  correctness  thereof  was 
raised  which  Could  not  be  determined  In 
plalntUTs  favor  without  evident  in  support 
of  the  allegations  in  his  bill  of  particulars. 
Myers  v.  Plrst  Presbyterian  Churdt,  11  OkL 
544,  69  .Pac.  874 ;  Buchannan  v.  Btatler  ft 
Herndon,  82  Okl.  206,  120  Pac.  658;  BUnersT 
Supply  Co.  V.  Chestoutt  Oibbons  Gra  Co., 
ISO  Pac.  086:  Bl  Beno  Vitrified  Brick  ft  Tile 
Co.  Baymond  Co.,  46  OkL  888,  148  Paa 
1000;  M.,  E.  ft  T.  By.  Co.  T.  Lawaon.  87  CMcL 
322,  182  Fac.  321. 

At  the  trial,  In  support  of  the  allegations 
in  Its  bill  of  particulars,  plaintiff  offered  In 
evidence  what  pmported  to  be  a  wrlttra  or> 
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der  tor  two  tire  inrotectors  boM  to  defendant, 
and  defendant  offered  in  support  of  bis  de- 
fense testlDumy  tending  to  show  that  at  the 
time  the  tire  iHTOtectors  were  pnrdiased  fae 
entered  Into  an  agreement  with  the  agent  of 
plaintiff  whereby  eame  were  to  be  delivered 
to  him  upon  trial  for  SO  days  upon  a  guaran- 
ty that  they  would  lessen  blow-outs  and  punc- 
tures and  preTent  skidding  and  heating  of 
tires,  and,  in  general,  save  antomobile  tire 
expense  and  annoyance,  and  that,  pursuant 
to  this  agreement,  he  received  said  tire  pro- 
tectors upon  trial,  and  they  were  fonnd  not 
to  be  as  represented,  and  by  reason  thereof 
eansed  him  certain  damage  for  which  he 
claimed  jndgment  The  court  Instmcted  the 
Jury,  however,  that  he  was  not  entitled  to 
reooner  upon  his  connterdaim,  and  submit- 
ted the  ease  to  the  Jury  upon  the  other  issues. 

[S]  Aadumlng  that  It  was  error  for  the 
court  to  paioolt  pared  evidence  to  vair  or 
craitradlct  ttte  terms  of  the  written  order, 
tliat  question  was  not  raised  by  the  motion 
tor  judgmnt  notwithstanding  the  verdict, 
but  could  only  be  presented  by  motion  fiw  a 
new  trtaL 

In  the  absence  of  a  demurrer  to  Oie  evi- 
dence or  motion  for  a  directed  verdict,  the 
snffldency  of  die  evidence  or  motion  for  a 
directed  verdict  Is  not  presented  to  the  Su- 
preme Court  on  appeal  (Hnskogee  Elev.  Trac. 
Co.  V.  Reed,  85  OkL.  834,  130  Pac.  1S7;  Bank 
€f  Canrolrae  v.  Sneary,  46  OkL  186,  148  Pac. 
1S7:  Reed  t.  Scott,  ISI  Pac.  484;  Oaks  v. 
Samiries,  1S7  Pac.  739) ;  and  plaintiff,  not 
having  properly  raised  that  question,  and  not 
having  filed  motion  to  set  aidde  the  verdict 
and  grant  a  new  trial,  and  having  prosecuted 
no  appeiU  to  this  court,  is  not  in  poedtlon  to 
urge  any  errors  occurring  at  the  trial,  un- 
less the  same  be  presented  by  the  motion  for 
JudgToent  notwithstanding  the  verdict  In 
reflerence  to  this  proposition,  the  rule  Is  that 
tiie  court  has  no  authority  to  entejrtaln  a  mo- 
tion fbr  Judgment  notwithstanding  the  ver- 
dict on  the  ground  that  thero  was  a  failure  of 
proof  as  to  some  essential  element  of  the 
cause  of  action  or  that  the  verdict  had  been 
retamed  npm  Insnnclent  evldrace  to  sus- 
tain it,  but  sn<A  a  motltm  for  the  purposes 
tbereot  admits  the  focts  found  by  the  Jury  to 
be  true,  and  asserts  that,  taking  the  verdict 
at  its  fkce,  the  Judgm«it  should  go  the  other 
wi^,  and  cannot  be  treated  as  a  motion  to  set 
aside  the  verdict  because  contrary  to  the  ev- 
idence. Foster  V.  Leftwlch,  supra ;  Elrk  v. 
Salt  Lake  City,  32  Utah,  143,  89  Pac.  458,  12 
li.  R.  A.  (N.  SO  1021;  MazoD  v.  Gates.  136 
Wia  270,  lie  N.  W.  7S8:  11  Ency.  PI.  &  Pr. 
917,  and  cases  dted. 

The  court  erred  in  sustaining  the  motion 
for  Judgment  notwithstanding  the  verdict  and 
rendering  Judgment  In  favOT  of  jAalntiff,  and 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgm«it 
upon  the  verdict  In  favor  of  the  defendant. 
All  the  Justices  concur. 


ELLIS  V.  HID-CONTINENT  OIL  Sc  OAS  00. 

et  al.   (Na  4610.)  • 
(Suprvne  Court  of  Oklahoma.    May  8,  1017.) 

(Bvllahiu  by  the  Court.) 

L  New  Tbial  «=»99— Grounds  in  Obneoal. 

To  warrant  the  granting  of  a  new  trial  oa 
the  groond  of  newly  diacovered  evidence,  it  must 
appear  that  audi  evidence  fulfills  the  {(^lowing 
requirementa:  (1)  It  .must  be  aucb  that  it  will 
probably  change  the  result,  if  a  new  trial  be 
granted.  (2)  It  must  have  been  discovered  since 
the  triaL  (3)  It  must  be  such  as  could  not 
have  been  discovered  before  the  trial  by  the 
exercise  of  due  diligence.  (4)  It  must  be  mate- 
rial to  the  issue.  (5)  It  must  not  be  merdy 
cumulative  to  the  former  evidence.  (6)  It  must 
not  be  to  merely  Impeach  or  contradict  the  for- 
mer evidence. 

[Ed.  Note.—For  other  cases,  see  New  IMal. 
Cent  Dig.  S§  201.  207.] 

2.  New  Tbial  «=»101— Newly  Discovered 
Evidence— Disco vKtT  Since  Tbiax~Mo- 
TioN  After  Decibion. 
When  the  record  discloBes  that  befwe  the 
conclusion  of  the  trial  newly  discovered  evi- 
dence and  the  names  of  sixae  of  the  witnessfs 
and  the  places  of  residence  of  the  other  wit- 
nesses who  would  produce  such  evidence  came 
to  the  knowledge  of  appellant,  and  that  appel- 
lant before  the  conclusion  ot  the  trial  mov  ed  the 
court  to  reopen  the  case  and  permit  appellant  to 
produce  such  witnesses  and  offer  such  newly 
discovered  evidence,  which  motion  was  by  the 
court  overruled,  and  when  ^  the  record  further 
discloses  that  appellaDt  (ailed  to  file  motion  for 
a  new  trial  withm  the  statutory  time,  such  evi- 
dence is  not  newly  discovered  aiace  the  trial  and 
will  not  warrant  the  granting  of  a  new  trial 
upon  that  ground. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  »  206.  206.] 

Oommlsslonera'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Qraffwrled,  Judge. 

Action  by  Jeff  D.  EHlls  against  the  Mid- 
Continent  Oil  &  iOas  Oompany  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Malcolm  E.  Rosser,  of  Muskogee,  and  Wil- 
liam S.  Cochran,  of  Tulsa,  for  plaintiff  In 
error.  Geo.  S.  Ramsey,  of  Muskogee,  Edgar 
A.  De  Meules,  of  Tulsa,  and  Sol  H.  Kaufl- 
man,  ot  Muskogee,  fbr  defendants  In  error. 

RUMMONS,  C  This  action  vras  commenc- 
ed In  ther  ^strict  court  of  Muskogee  county 
by  the  plaintiff  In  error,  hereinafter  stj'led 
the  plaintiff,  against  the  Mld-Contlneitt  Oil 
&  Oas  Company,  defendant  In  error,  here- 
inafter styled  the  defendant,  and  others, 
to  cancel  an  oil  and  gas  lease  upon  a  tract 
ot  land  In  Muskogee  county.  The  cause  was 
tried  to  the  court  without  the  interv«itlon 
of  a  Jury,  and,  after  the  evidence  had  been 
Bulnnitted  and  the  cause  argued  to  the  court, 
was  taken  under  advisement  by  the  trial 
court.  Thereafter,  and  before  the  trial  court 
bad  made  Its  findings  of  fact  or  rendered 
Judgment  In  the  cause,  the  plaintiff  filed  a 
motion  praying  the  court  to  reopen  the  cause 
and  permit  him  to  offer  newly  discovered- 
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material  testlmon?,  supporting  the  motion 
by  affidavits.  Cpon  the  hearing  of  this  mo- 
tion, the  court,  upon  the  proffer  by  defend- 
ant that  the  court  might  consider  the  affida- 
vits filed  on  the  motion  to  reopen  the  cause, 
in  connection  with  the  evidence,  overruled 
said  motion  to  which  plaintiff  excepted. 
Thereafter,  on  June  4,  1912,  the  court  made 
its  findings  of  fact,  finding  against  the  platn- 
tlfT  and  in  favor  of  the  defondaot,  and  or- 
dering that  Judgment  go  against  the  plalntlfT 
for  costs,  to  which  plaintiff  excepted.  On 
June  20,  1912,  formal  Journal  entry  of  Judg- 
ment of  the  court  was  entered.  Thereafter, 
on  June  22d,  plaintiff  filed  his  motion  for  a 
new  trial,  supported  by  affidavits  as  to  new- 
ly discovered  evidence.  This  motion  was 
overruled  by  the  court,  to  which  plaintiff 
excepted  and  iwosecutes  this  proceeding  in 
error  to  reverse  the  actijon  ot  the  trial  court 

The  sole  assignment  of  error  argued  in  the 
brief  of  counsel  for  plaintiff  is  that  the  court 
erred  In  denying  the  motion  of  plaindff  for 
a  new  trial  on  the  ground  of  newly  dlscor- 
ered  evidence. 

Plaintiff  founded  his  cause  ot  action  for 
the  cancellation  of  the  oil  and  gas  lease  of 
defendant  npcm  the  ground  ttiat  Gieorge 
Washington,  a  fnll-blood  Greek  Indian  to 
whcon  the  land  in  controvert  vaa  allotted, 
was,  at  the  time  ot  the  execution  of  the  oil 
and  gas  lease  under  which  defendant  claims, 
a  minor,  and  therefcve  said  oil  and  gas  lease 
was  null  and  void.  The  only  question  of 
fftct  at  issue  between  plaintiff  and  defend- 
ant was  the  date  of  the  birth  of  said  George 
Washington.  The  evidence  of  plaintiff  tend- 
ed to  show  that  the  allottee  was  bom  in  the 
year  1887  or  1888,  while  the  evidence  of  the 
defendant  tended  to  show  that  he  was  bom 
in  1885.  The  oil  and  gas  lease  was  executed 
in  January,  1907.  The  father  of  the  allo^ 
tee,  a  witness  for  defendant,  fixed  the  date 
of  the  birth  of  the  allottee  as  the  year  fol- 
lowing his  return  to  the  Creek  Nation  from 
the  Cherokee  Nation,  which  return  he  said 
occurred  the  year  following  the  E^sparhecher, 
or  Green  Peach  War  In  the  Greek  Nation, 
to  avoid  whldi,  as  a  good  pacifist,  he  had 
fled  to  the  Che^kee  Nation.  The  evidence 
of  defendant  fixed  the  date  of  the  war  as  the 
year  1883. 

The  newly  discovered  evidence  upon  which 
plaintiff  relies  for  a  new  trial  Is  the  evidence 
of  the  father  of  the  allottee  and  four  other 
witnesses,  one  of  whom  was  a  witness  for 
plaintiff  at  the  trial,  to  the  effect  that  the 
father  of  the  allottee  did  not  return  to  the 
Creek  Nation  from  the  Cherokee  Nation  un- 
til after  the  grading  for  the  Iron  Mountain 
Railway  was  In  prof^ress,  and  that  the  allot- 
tee had  not  been  born  at  the  time  of  his  re- 
turn. It  was  agreed  that  the  grading  of  the 
Iron  Mountain  Railway  was  done  In  the 
years  1SS6  and  1887. 

It  is  argued  by  counsel  for  defendant  that 
the  actim  of  the  trial  court  In  overmUng 


plaintiff's  motion  for  a  new  trial  was  right, 
for  the  reason  that  the  evidence  said  to  have 
been  newly  discovered  was  cumulative  and 
would  not  probably  result  in  changing  the 
decision  of  the  court;  that  the  showing  of 
diligence  by  the  plaintiff  was  Insufficient; 
and  that  the  evidence  had  not  been  discover- 
ed since  the  trial  concluded. 

In  the  view  we  take  of  this  case,  we  deem 
It  unnecessary  to  determine  whether  or  not 
the  evidence  Is  merely  cumulative,  or  would 
probably  change  the  decision  of  the  trial 
court,  or  whether  the  showing  of  plainttfTs 
diligence  was  sufficient.  It  is  apparent,  from 
the  showing  made  by  plaintiff  In  support  of 
his  motltHi  to  reopen  the  case  and  offer 
newly  discovered  evidence,  that  plaintiff 
knew  of  this  evidence  before  the  trial  bad 
been  concluded  by  a  decision  upon  the  fftcta 
by  the  trial  court. 

Plaintiff  filed  his  motlcn  to  reopm  the 
hearing  and  permit  blm  to  introduce  newly 
discovered  evidence  on  March  28,  1812. 
This  motimi  was  supported  affidavits,  in 
which  plaintiff  says  that: 

"He  is  reliably  informed,  and  believes  that  he 
will  be  able  to  prove  by  Indians  whose  where- 
abouts be  baa  ascertained,  but  whose  names  he 
Is  unable  to  give,  tbat  at  the  time  Peter  Wash- 
ington came  to  the  Creek  Nation  tram  the  Cher- 
okee Nation,  the  Kansas  &  Arkansas  Volley 
Railway,  now  known  as  the  Iron  Mountain, 
was  in  progress  of  constnictimi,  which  construc- 
tion was  not  authorized  by  act  of  Congress  or 
commenced  until  after  June  1,  1886,  and  that 
Peter  Washington  and  those  Indians  that  came 
alwut  the  same  time  crossed  the  line  of  said 
railway  near  the  present  ute  of  Bragga,  Old., 
while  the  roadbed  oi  said  railway  was  b^g 
graded  and  constructed." 

Plaintiff's  affidavit  further  showed  that 
Peter  Washington  would  testify  to  the  same 
state  of  facts.  Plaintiff  In  his  affidavit  in 
support  of  his  motion  for  a  new  trial  gives 
the  names  of  Indian  witnesses  who  would 
testify  to  the  state  of  facts  above  set  forth, 
and  their  affidavits  were  filed  In  support  of 
the  motion  for  a  new  trial.  Plaintiff  in  his 
affidavit  says  that  "he  did  not  learn  reliably 
of  the  testimony  of  said  witnesses  until  June 
21, 1912." 

[11  It  la  a  well-settled  rule  of  law  that  mo- 
tions for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  are  not  viewed  with 
favor.  It  has  been  held  by  this  court,  in  the 
case  of  Vickers  v.  Phillip  Carey  Co.,  151  Pac. 
1023,  U  R.  A.  1916G,  1155,  that,  in  order  to 
warrant  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
evidence  must  fulfill  the  following  require- 
ments: First.  It  must  be  such  as  will  prob- 
ably change  the  result  If  a  new  trial  be  grant- 
ed. Second.  It  must  be  discovered  since  the 
trial.  Third.  It  must  be  such  as  could  not 
have  been  discovered  before  the  trial  by  the 
exercise  of  due  dlUgenca  Fourth.  It  must 
be  material  to  the  Issue.  Fifth.  It  must 
not  be  merely  cumulative  to  the  former  evi- 
dence. Sixth.  It  must  not  be  to  merely  im- 
peach or  contradict  the  former  evidence. 
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First  NatloDa]  Bank  of  Taloga  r.  rarmera' 
State  Onaranty  Bank,  161  Pa&  1063. 

[21  If  U  be  admitted  that  the  evidence 
npoa  which  plaintiff  relies  Is  not  merely  ca- 
omlatWe  or  Impeaching,  and  that  plaintiff 
coald  not  with  due  diligence  have  discovered 
tt  before  the  trial,  and  that  it  woald  probably 
dtange  the  result,  yet  the  showing  made  by 
plalntur  foils  to  comply  with  the  second 
raqolstte  for  the  granting  of  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  in 
that  It  does  not  appear  that  the  evidence 
claimed  to  have  been  newly  discovered  had 
been  discovered  since  the  trial.  In  fact,  the 
records  show  that  It  had  been  discovered 
before  the  trial  had  finally  ended  In  a  deci- 
ifoD  by  the  trial  court. 

It  is  said  by  the  Supreme  Court  of  the  ter- 
ritory, in  Watklns  v.  United  States,  6  Okl. 
729.  50  Pac.  88: 

be  KToands  for  a  new  trial,  the  knowledge 
of  what  the  witness  woald  be  expected  to  testily 
mint  luve  come  to  the  defendant  after  it  was 
too  late  to  be  procared  and  used  upon  the  trial." 

In  HcCanta.T.  Thompson,  27  Okl.  706,  lift 
Pac  600,  this  oonrt  mya: 

"^e  tacts  set  out  in  the  affidavits  In  snpport 
<^  the  motion  for  a  new  trial  appear  to  have 
been  known  to  the  defendant  at  the  time  of  the 
triaL  If  be  was  surprised,  be  should  have  asked 
(or  a  eontinuanco  nr  delay  of  the  case.  In  order 
to  properly  make  hia  defense.  We  cannot  say 
that  the  trial  court  erred  In  refusiDg  to  grant 
B  new  trial  on  account  of  surprise  or  newly 
discovered  evidence." 

In  First  National  Bank  of  Taloga  v.  Farm- 
ers' State  Guaranty  Bank,  supra,  this  court 


"As  we  view  It,  the  ezisteace  of  the  evidence 
itself,  as  distinguished  from  the  whereabouts  of 
the  witJiesB,  must  have  been  discovered  since  ttie 
trial  in  order  to  authorize  a  new  trial." 

Plaintiff  very  properly,  upon  the  discovery 
of  the  facts  set  ont  in  bis  affidavit,  moved 
the  court  to  permit  him  to  offer  additional 
evidence  to  establish  such  facts.  This  mo- 
tion was  overruled  by  the  court,  but  no  com- 
plaint as  to  such  ruling  is  made  in  the  brief 
of  counsel  for  plaintiff,  nor  could  any  com- 
[daint  of  such  ruling  be  considered  by  us, 
because  as  stated  in  the  brief  of  counsel  for 
plaintiff,  and  as  appears  frimi  the  record, 
the  counsel  for  plaintiff,  who  tried  the  caose 
briow,  failed  to  file  a  motion  for  a  new 
trial  within  three  days  after  the  trial  court 
had  made  his  findings  of  fact  and  rendered 
his  dedalon  in  the  cause. 

The  plaintiff  had  bis  day  In  court,  and. 
having  waived  any  error  that  may  have  betin 
committed  by  the  court  in  refusing  his  ai>- 
[dleatlon  to  offer  additional  evidence  by  fail- 
ing to  move  for  a  new  trial  within  the  statu- 
tory  time,  he  cannot  now  set  up  the  same  evi- 
dence which  he  offered. to  submit  to  the  court 
In  his  motion  to  reopen  the  case  as  newly  dis- 
covered evidence  warranting  the  granting  of 
a  new  trial,  because  such  evidence  had  been 
dlMorered  by  blm  and  he  bad  full  knowledge 


of  It  long  before  the  trial  was  finally  con- 
cluded. 

The  Judgment  of  the  trial  court  Bhonld 
therefbre  be  affirmed. 

PBB  OUBIAM.  Adopted  In  whole. 


JETNA  LIFE  INS,  CO.  v.  ERAMEB  et  at 
(No.  6782.) 

(Supreme  Court  of  Oklahoma.   May  15,  1817.) 

(Bylldbua  by  the  Court.i 

1.  APPEAX,  AIVO  EftBOB  «=»llO~j0BIBDICTIon 
OF  SUPBBHE  COUBT  —  ObDEB  OveRBUUNO 

Motion  for  New  Tbial— Statute. 
Under  the  second  subdivision  of  section  5236, 
Rev.  Laws  1910,  this  court  has  jurisdiction  to 
reverse,  vacate,  or  modify  an  order  overruling 
motion*  for  new  trial,  notwithstanding  the  judg- 
ment has  not  been  entered  on  the  verdict,  where 
there  is  a  verdict  in  a  case  tried  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  740-748.J 

2.  Insuranck  «=9?3  —  Statutes  —  Constbuc- 

TION. 

Sections  S420-3434,  inclusive.  Rev.  Laws  of 
Oklahoma  1010,  do  not  fix  the  contractual  rela- 
tions between  insurance  companies  doing  busi- 
ness in  the  state  and  tbeir  agents,  but  this  is 
regulated  by  contract  The  statutes  above  were 
not  enacted  to  regulate  the  relations  between  in- 
surance companies  and  tbeir  agents,  but  for  Uie 
protection  of  the  Insuring  public. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.      99,  100.] 

3.  Tbial  «s929(3)— Powbb  of  Tbial  Court— 
RiPBiuAtrn  or  Witkbss. 

Trisl  courts  in  the  exercise  of  their  judicial 
prerogative  have  a  right  to  reprimand  a  witness 
who,  contrary  to  the  admonition  of  the  court, 
persists  in  making  voluntary  statements  not 
elicited  by  his  examination.  The  admonition, 
however,  must  not  be  done  by  word,  sign,  token, 
or  gesture  that  would  Indicate  the  opinion  of 
the  trial  court  as  to  the  merits  of  the  case,  or 
the  truth  or  falsity  of  the  testimony  of  the  wit- 
ness reprimanded. 

lEd.  Note.— For  other  case*,  see  Trial,  Cent 
DiV  i  82.] 

Commissioners*  Opinion.  Division  No.  2. 
Error  from  (bounty  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  the  iS:tna  Life  Insurance  Com- 
pany, a  corporation,  against  Phil  Kramer, 
John  T.  Kramer,  and  Otto  Kramer,  doing 
business  under  the  firm  name  and  style  of 
Kramer  Bros.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Martin  ft  Moss,  of  Tulsa,  for  plaintiff  In 
error.  Bice  ft  Lyons,  of  Tulsa,  for  defend- 
ants in  error. 

WEST.  C.  Plaintiff  In  error  attached  to 
tbeir  brief  a  motion  to  dismiss  appeal  in  thlH 
cause,  because  the  case-made  foils  to  con- 
tain any  final  judgment  of  the  court  render- 
ing judgment  for  defendants.  The  record 
shows  verdict,  motion  for  new  trial,  and 
Judgment  overruling  motion  for  ntnv  trial, 
and  provides  for  an  appeal,  giving  the  time 
to  make  and  serve  case-made  and  providing 


«9ror  other  ewha  see  same  tople  aad  KBT-NUIIBBR  la  sll  KV-NvrntMrsd  DIcmU  and  Indaxes 
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for  a  mpenedeasL  Under  tbe  lav  annonoced 
la  case  of  Boof  r.  Franks,  26  OkL  382,  110 
Pac.  1096,  and  Neoma  P.  Phillips  t.  W.  D. 
OUrer,  156  Pac.  686,  this  court  has  Jnrladlc- 
tloD  to  review,  Tacate,  or  modify  an  order 
overmllng  motion  for  tmr  trial,  where  there 
Is  a  verdict  In  a  case  trieki  to  a  Jnry,  not- 
wUhstandlDg  a  judgment  has  not  been  enter- 
ed on  tbe  verdict,  and  motion  to  dismiss  will 
be  oTerrnled. 

[1]  This  is  a  suit  institnted  by  the  iBtna 
Jjlfe  Insurance  Company,  plaintiff  In  error, 
who  will  herelnafta:  be  defdgnated  plaintiff, 
to  recover  from  Kramer  Bros.,  defendants  in 
error,  who  will  hereinafter  be  designated  as 
defendants,  money  alleged  by  plaintiff  to  be 
doe  it  on  account  of  premiums  collected  by 
the  defendants.  The  plaintiff  alleged  that 
tbe  defendants  were  acting  as  its  agents  un- 
der a  verbal  appointment  made  by  C.  H. 
Verschoyle.  a  general  agent  of  the  plaintiff. 
Defendants  denied  that  they  were  the  agents 
of  plaintiff,  and  alleged  that  they  were  acting 
as  agents  or  brokers  for  Vetschoyle  &  Co., 
general  agents  of  plaintiff,  in  the  matter  of 
soliciting  and  collecting  the  Insurance  in  con- 
troversy, and  that  they  had  settled  in  full 
with  Verschoyle  &  Co. 

[2]  There  are  only  two  issues  presented  by 
the  pleadings  and  argued  In  the  brief  by 
plaintiff:  First.  As  to  whether  or  not  de- 
fmdants  were,  as  a  matter  of  law,  agents  of 
the  plaintiff  at  the  time  cranplalned  of.  Sec- 
ond. As  to  the  misconduct  of  the  trial  Judge 
In  directing  certain  remarks  to  witness  of 
plaintiff  while  oa  the  stand.  We  will  now 
consider  the  first  question  presented  by  the 
pleadings  and  eTld«ice.  nalntlff  contends 
that  as  a  matter  of  law,  the  defendants 
Kramer  Bros.,  were  the  agents  of  the  plain- 
tiff under  anU  by  virtue  of  the  Btatat;es  of  the 
state  relating  insurance  companies,  and 
particularly  section  8481.  Bevised  Laws  of 
the  State  of  Oklahoma  of  1910;  which  is  as 
follows : 

"Sec.  3431.  Who  Deemed  an  Agent.  Any  per- 
son who  for  compensation  solldts  Inaorance  on 
bebaU  of  any  Insurance  company,  or  transmita 
for  a  persM  other  than  himself  an  application 
for  a  policy  of  insurance  to  or  from  such  com- 
pany, or  offers  or  assumes  to  act  In  the  Degotiat- 
ing  of  soch  Insurance,  shall  be  an  insurance 
agent  within  tbe  intent  of  this  article,  and  shall 
tbertfey  become  liable  to  all  the  duties,  require- 
ments, liabilides  and  penalties  to  whidi  an  agent 
ct  ntsi  *«nt^nj  is  swjject" 

In  order  to  pn^rly  ascertain  the  force  of 
this  section  and  the  intent  of  the  Legislature 
In  passing  the  same,  it  is  necessary  to  con- 
sider In  connection  therewith  at  least  a  por- 
tion of  the  article  of  which  this  section  Is  a 
part,  and  particularly  section  3434,  which  is 
as  follows : 

"See.  3434.  Reeldmt  Agentt  for  Foreign  Com- 
paaitt  -EmceptUme.  Fortign  companies  admit- 
ted to  do  businesB  In  this  state  shall  make  con- 
tracts ot  insurance  upon  lives,  property,  or  in- 
lereats  herein,  only  through  lawiully  constituted 
and  Ucensed  resident  agents:  Piovided,  that 
this  section  shall  not  apply  to  direct  Insoranot 


covering  Oie  rolling  tboA  of  raOroad  OMiwra- 
tions,  or  property  recdved  for  shipment  from 
one  state  to  another  wbOe  In  tlie  possession  at 
custody  of  railroad  oMporattoms  or  other 
mon  carrieta." 

It  wlU  be  noted  that  by  the  provlaloiiB  oC 
tbe  above  sections  there  is  a  coneorring  ob- 
ligation on  the  part  of  an  insurance  company 
doing  business  in  the  state  and  agents  solicit- 
ing risks  tar  It :  First,  upon  the  company  to 
procure  and  pay  tor  a  license  for  its  agents, 
which  license  Is  a  written  authority  of  such 
agents  soliciting  and  procuring  risks,  and 
prohibiting  companies  from  malting  contracts 
of  insurance  uiwn  lives,  property,  or  interest 
only  through  lawfully  constituted  and  licens- 
ed resldmt  ageuts,  and  upon  agents  to  have 
this  license  before  soliciting  risk  for  insur* 
ance  companies,  and  fixing  personal  llaUli^ 
upon  an  a«ent  If  he  assumes  to  act  without 
such  license. 

It  Is  our  view  that  the  statutes  relief  up* 
on  by  the  plaintiff  do  not  support  Its  conten- 
tion, and  were  enacted  by  the  state,  not 
for  the  protection  and  r^ulation  of  the  inter- 
course of  insurance  companies  and  their 
agents,  or  to  fix  th^  contractual  relations, 
but  for  the  inotection  of  the  Insuring  publla 
An  Insurance  cfnnpany  dtrtng  business  in 
the  state  certainly  could  not  violate  the 
statute  by  Mllng  to  procure  and  pay  for 
a  license  for  its  agents,  anfd  accept  risks 
from  unlicensed  agents,  and  then  invoke 
the  proTlsl<Hi8  of  the  same  law  to  establish 
the  fact  of  the  agencr,  and  to  fix  the 
contractual  relations  of  its  agents  to  i^ 
self.  As  between  the  Insured  and  the  com- 
pany, the  defendants  were  under  the  statute 
quoted,  as  a  mattra  of  law,  the  agrata 
of  the  company;  but  as  to  the  rations  of 
the  insurance  company  and  Its  agents  the 
state  Is  not  or  was  not  coaeemed.  and 
their  relations  would  depend  upon  contract 
We  tiiereCore  cannot  say,  as  &  matter  of  law, 
the  status  ot  the  Insurance  company  and 
th^  agents  as  between  thCTuelres  la  fixed 
by  statute,  but,  on  tfaft  contzary,  we  think  it 
is  related  by  contract  W^di,  Insurance 
Commissioner,  t,  Maryland  Casualty  Gbm- 
pany  et  aL,  147  Pac.  1046.  Tba  issoe  as  to 
who  d^oidants  were  ^-Tt^^ww^wg,  irtutber 
plaintiff  or  Tersdioyle  &  Co.,  at  the  tlmft  the 
Insurance  was  solicited  and  collected  for  by 
defendants,  was  sharply  ttrawn  and  ftiirly 
submitted  by  tbe  trial  court,  and  the  Jury  Iv 
their  verdict  found  that  tbe  defendants  were 
the  agents  of  Tersdioyle  ft  Co.,  and  ve  are 
therefore  bound  by  such  finding. 

[3]  The  last  asidgnment  of  error  complain- 
ed of  being  the  misconduct  of  the  trial  Judge 
in  directing  certain  remarks  to  the  witness 
of  plaintiff  while  upon  the  stand,  and  in  the 
presence  of  the  Jury  is  In  our  opinion  the 
most  serious  uigeU.  It  is  difficult  to  state 
In  this  opinion  the  language  of  the  court  com- 
plained ot,  which  should  be  considered  In  the 
light  of  tts  eontazt,  the  principal  part  of 
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vbich  may  be  foand  In  Oase-lfade,  pages  51-  < 
63,  Inclusive,  and  la  as  follows : 

"Tbe  Court:  Just  answer  the  queationa;  we 
are  running  this  business;  and  confine  ;ouraeIf 
to  the  points  in  controversy. 

"Mr.  Moss:  .1  don't  thinft  that  ia  proper,  if 
the  court  pleases. 

"The  Court:  X  think  that  is  true;  but  where 
joo  have  a  witness  that  knows  more  than  the 
attomeni  on  both  sides  of  the  case — 

**Hr.  Moss;  We  except  to  the  remarks  of  the 
court 

"Mr.  Lyons:  Hark  that  Exhibit  A.  (The  same 
is  So  marked  for  purposes  of  Identification.) 

"Q.  Is  that  the  signature  of  Verschoyle  & 
Kahle?  A.  That  is  the  signature  of  Verschoyle 
&  Kahle.   That  was  on  Verschoyle  &  Co. 

"The  Court:  Wait  there  a  minute.  Put  all 
the  remarks  down  there:  put  all  tbe  remarks  of 
the  court  down  there;  the  court  is  going  to  re- 
mark a  good  deal  directly;  put  it  all  in  there 
for  the  attorneys  on  both  sides,  and  put  in  there 
as  they  say,  and  that  the  witness  was  a  very 
talkatire  witness,  and  would  cot  confine  himself 
to  tbe  questions  of  the  attorneys.  Put  tt  in 
there  ao  Von  can  get  H  reversed  good  and  proper. 

"Ur.  Moss:  I  do  not  oiean  aoy  disrespect  at  all 
to  your  honor,  but  in  order  to  protect  tbe  right 
of  my  clients  we  except  to  the  remarks,  to  all 
tbe  remarks,  of  the  court 

"The  Court:  You  have  a  right  to  your  ncep* 
tiwi;  and  X  have  asked  this  witneaa  half  a  dozen 
times  to  answer  the  qaestions  and  cixifine  him- 
self to  the  questions,  trat  he  does  not  do  so. 

"The  Witness:  If  yoar  honor  pleaae,  may  I 
•tata  aomething  now? 

"Tfae  Court:  That  Is  It;  yon  hat«  atated  too 
mnch  Dow;  pnt  it  all  down  ther^  and  I  will 
write  more  and  pat  It  in  there. 

"Mr.  Bush:  To  evfliy  remark  of  the  court  the 
plaintifT  excepts. 

"Hie  Court:  I  want  to  try  the  caas  fairly  on 
both  aides,  and  give  avary  one  a  chance;  bnt 
it  does  not  embarraaa  na  a  bit  to  gat  revuaed 
arery  tima  yon  want  to  reverse  ma." 

Onr  conit,  qteaUnff  thnmgfb  Jodge  Gillette^ 
in  City  ot  Newkirfc  t.  Dimmers,  17  OkL  S25. 
8T  Fac.  608.  said: 

"In  tbe  trial  of  a  cause  before  a  Jury,  it  Is 
the  province  of  the  Jury  alone  to  weigh  the  tes- 
timony of  witnesses,  and  give  to  it  such  credence 
as  in  their  judgment  they  believe  it  entitled  to, 
nninflnenced  by  the  judge  before  whom  the  cause 
ia  being  tried.  That  a  trial  judge  may  exert  an 
influenea  over  a  jury  without  speaking  to  them, 
and  perbapa  nnconsciously.  by  mere  demeanor  or 
eondnct  toacbing  the  subject  under  investiga- 
tion, ia  undoubtedly  true,  and  where  such  influ- 
ence haa  been  exerted  appellate  courts  have  In- 
variably held  the  trial  to  have  been  erroneona." 

And  in  case  supra  tbe  trial  iv^igs  indlcatr 
ed  tbat  the  teatlmony  of  the  witness  was  un- 
true and  unworthy  of  consideration.  In  fact, 
Judge  Gillette,  before  laying  down  tbe  rule 
quoted  above,  said: 

**It  ia  impossible  to  read  tbe  testimony  here 
quoted  without  reaching  a  conclusion  that  the 
testimony  of  Minnie  Ehds  waa  by  auch  examina- 
tion critjciaed  aa  being  tmtrue,  and  aa  having 
been  'proeund'-in  faet,  taJmJ' 

Not  80  in  tbe  Instant  case.  The  trial  Judge 
was  crltlcizlnc  tbe  manner  of  the  witness  in 
teatuying  and  bis  efforts  to  Inject  in  his 
testiznony  stotements  not  reqwnslve  to  tbe 
questions  asked.  The  court  at  no  time  Indi- 
cated that  tbe  witness  was  imvortby  of  be- 
lief, or  was  taatttftng  fklaely,  bnt  only  too 
Tidnble,   nie  conrts  have  and  should  have 
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authority  to  conduct  trials  in  an  orderly 
manner  In  accordance  with  the  rules  of  evi- 
dence, and  when  a  witness  insists  on  volun- 
tary statements  not  elicited  by  his  ezamlna- 
Ucm,  and  contrary  to  the  admonition  of  tbe 
court,  then  U  is  the  duty  of  the  couit  to  use 
bis  judicial  prerogative  to  maintain  the  dig- 
nity and  decorum  of  his  court  He  should 
not,  however,  do  this  in  any  way,  either  by 
word,  sign,  token,  or  gesture  that  would  In- 
dicate his  opinion  as  to  the  merits  of  the 
case,  or  the  truth  or  falsity  of  the  testimony 
of  the  witness  reprimanded,  and  If  be  does 
the  aggrieved  party  should  be  entitled  to 
a  new  trlaL  However,  in  this  case  we  don't 
believe  the  action  of  the  trial  judge  tran- 
scended his  Inherent  power  to  conduct  the 
trial  Id  an  orderly  manner  along  tbe  rules 
of  established  practice  and  usage.  Hie  court 
merely  admonished  the  witness  to  answer  the 
questions  asked  without  Incumbering  the  rec- 
ord with  his  volimtary  statements.  It  Is  true 
the  language  of  tbe  trial  court  might  have 
been  couched  In  more  appropriate  and  aedate 
diction;  but  in  the  midst  of  the  trial  cm  oc- 
casions of  this  sort  it  la  hard  for  a  trial 
judge  to  choose  the  language  of  a  diplomat, 
aud  where  he  does  not  Invade  the  province 
of  the  jury  by  Indicating  his  opinion  as  to 
tbe  merits  of  the  case  or  the  weight  and 
credence  to  be  given  to  the  witness*  testi- 
mony, we  do  not  think  It  should  require  a 
reversal  of  the  case,  especially  where  It  Is 
not  apparent  that  tbe  aggrieved  party  has 
suffered  injury  or  defeat  on  account  of  the 
conduct  complained  of.  Love  t.  R^nolds, 
86  OkL  297,  128  Pac.  242. 

finding  no  reversible  error,  tbe  Judgment 
ot  tbe  lowOT  court  should  be  and  Is  afflrmed. 

PEB  CURIAM.  Adopted  in  wboI& 


PASCTDMPSIO  SAVTNOS  BANK  T.  JOHN- 
SON et  aL  (Ko.  7106.) 
(Suproae  Court  of  Oklahoma.  March  6,  1AL7. 
Behearing  Denied  May  29,  1917.) 

(SgUahUB  fry  t\9  OouriJ 

1.  MOBTGAQBS  <8=>303,  489— GonSTBUOTIOH  OV 
CONTBACT— Tl»  AS  ESSENCE — SCTITIOIENOT 
OF  EVIDEKCB. 
The  P.  Bank  sued  J.  and  wife  on  a  promts. 
aorj  note  for  $1,500,  a  past-due  interest  coupon 
for  ^6,  and  to  recover  $200  attorney's  fee,  aa 
provided  for  In  the  mortgage,  and  prayed  that 
the  same  t>e  foreclosed.  The  petition  alleged 
that  W.,  v.,  M.,  McM.,  P.,  and  the  A.  Bank 
claimed  some  interest  in  the  land  adverse  and 
inferior  to  that  of  plaintiff,  and  also  prayed  that 
they  be  made  parties  defendant  and  required  to 
set  it  up.  W.  answered  that  he  had  purchased 
the  lana  subject  to  the  mortgage,  and  ideaded 
and  proved  a  contract  in  which  (after  relating 
that  th^  was  $269.56  delinquent  interest  due 
on  the  indebtedness,  that  said  interest  coupon 
would  be  due  on  tbe  $1,600  note  July  1,  1913, 
and  ttiat  W.  was  interested  in  the  payment  oc 
said  indebtedness)  it  was  agreed  by  and  between 
W.  and  pUintUf,  in  conaideratlMi  of  a  present 
settlement  of  au  contzovcrrias  in  connection 
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with  th«  loan,  tiiat  W.  would  pay  plalntifl  cash 
in  hand  said  mm  of  $269.50  (which,  he  did), 
and  also  "on  or  before  June  25,  1913,  as  full 
principal  and  into-est  then  accrued  on  the  loan, 
$1,447^,  time  Mag  ot  the  essence  of  this 
contract" ;  that,  if  said  sum  was  not  paid  plain- 
tiff  on  or  before  said  date,  then  plaintiff  should 
be  entitled  to  judgment  in  foreclosure  of  the 
mortgage  for  $1^5,  with  interest  from  July  1, 
19m,  and  that  W.  would  interpose  no  defense 
to  the  action:  that  plaintiff  would  surrender 
to  W.  said  evidences  of  indebtedness  duly  can- 
celed, and  receive  the  $1,447-50  on  or  before 
said  date;  and  Uiat,  in  case  of  default  in  the 
payinent  at  the  time  specified,  plaintiff  would  be 
entitled  to  judgment  for  the  full  amount  of 
flaiil  note  and  coupon  and  foreclose  the  mortgage 
according  to  its  terms.  W.  defaulted  in  the 
payment,  but  on  July  12,  1913,  and  again  on 
July  30  1913,  and  again  on  August  2, 1913,  ten- 
dered plaintiff  $1,447.50.  each  time  with  inter- 
est from  June  25,  1913.  There  was  jud^ent 
for  plaiotiff  for  $1,446.78,  the  sum  last  tendered. 
Held,  that  time  was  the  essence  of  the  contract ; 
that  plaintiff  was  entitled  to  recover  $1,500  on 
the  note  aued.  also  $45  on  the  past-due  inter- 
est coupon  thereto  attached,  together  with  in- 
terest thereon  at  10  per  cent  per  annum  from 
July  1,  1913,  also  $200  as  an  attorney's  fee.  as 
provided  in  the  mortgage,  with  interest  thereon 
at  6  per  cent,  per  annum  from  the  date  of  the 
ftuit,  asd  that  the  judgment  was  contrary  to  the 
evidence, 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {fi  17B6,  2279.] 

2.  Appeal  and  Ebbob  ^=>327(7)— Pboceedzno 
IN  Bbbok— PrrmoN— DisMissAi.. 

By  wajr  of  croM-petition  W.  further  alleged 
that  the  mortgaged  lands  were  theretofore 
allotted  to  one  S.  B.,  a  duly  enrolled  citizen  of 
the  Ohoctaw  Nation  by  blood,  who  died  Novem- 
ber 10,  1904,  after  selecting  his  allotment,  leav- 
ing him  surviving  as  hia  only_  heirs  at  law  his 
widow,  K.,  and  J.  and  S.,  his  minor  children, 
who  sold  and  conveyed  the  land  to  Mrs.  Pitt, 
and  she  to  the  defendant  J.,  and  he  to  W, ;  that 
the  sale  was  good,  and  passed  the  title,  but  that 
the  B.'b  were  asserting  title  thereto  on  the 
(rronnd  that  the  county  court  was  without  juris- 
rliction  to  appoint  a  guardian  to  make  the  sale 
for  said  minors;  and  that  the  three  B.'s  were 
necessary  parties  to  the  suit  and  asked  that 
they  be  brought  in.  And  such  was  done,  where- 
upon they  answered  and  set  up  title  to  the 
land,  and  by  way  of  croes-petition  asked  that 
their  title  thereto  be  clearea  of  all  conveyances 
including  the  mortgage  sought  to  be  foreclosed. 
No  issue  was  joined  between  plaintiff  and  the 
three  B.'b.  There  was  judgment  for  W.  against 
them  as  prayed,  and  that  they  take  nothing  on 
their  cross-petition.  Held,  that  they  were  not 
necessary  parties  to  the  proceeding  in  error  to 
reverse  the  judgment  foreclosing  the  mortgage, 
and  that  a  failure  to  make  them  parties  thereto 
waa  not  a  ground  for  a  dismissal  ot  laid  proceed- 
ing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  1818,  1824-1826,  182»- 
1830.  1832,  1833,  1835;  Mortgages,  Cent.  Dig. 
§  1650.1 

3.  Appeal  and  Ebbob  *=»327(7)— Pbocebdino 
IN  Ebrob—Pabties. 

Farther,  by  way  of  cross-petltioa,  W.  also 
alleged  that  subsequent  to  the  date  of  the  mort- 
gage sought  to  be  foreclosed  he  and  the  defend- 
ant D.  were  sureties  for  one  Williams,  who  then 
owned  the  land,  on  a  promissory  note  for  $1,700, 
payaUe  to  the  defendant  A.  bank,  secured  by  a 
mortgage  thereon ;  that  later  they  became  hia 
sureties  on  another  note  to  said  bank  for  $2,200, 
which  was  secnred  by  another  mortgage  to  the 
iHink  executed  by  W.'a  wife,  who  then  owned 
the  land;  that  both  mortgages  were  jnnlor  to 


another  mortgage  on  the  land  Williams  owed 
Bowman  for  $210;  that  thereafter  Williams 
caused  the  land  to  be  conveyed  to  him  and  D. 
in  consideration  that  tiiey  pay  off  all  of  said 
indebtedness,  which  th^  did.  to  the  bank  only, 
by  executing  their  note  for  $4,000  and  paying 
the  balance  in  cash  and  delivering  the  notes  to 
Williams;  that  thereafter  Bowman  foredoeed 
his  mortgage  and  sold  the  land  to  the  defendant 
M.,  who  quitclaimed  the  same  to  W.  for  value, 
who  offered  to  convey  one-half  thereof  to  D.,  in 
consideration  that  ho  pay  one-half  the  purchase 
money  paid  M.,  which  he  refused  to  do.  The  A. 
bonk  answered,  and  D.  defaulted,  whereupon 
there  was  jud^ent  against  htm  and  in  favor 
of  the  bank  for  $2,261.58  together  with  attor- 
ney's fees  and  costs,  and  he  was  perpetually  en- 
joined from  asserting  any  claim  to  the  land. 
Held,  that  neither  the  bank  nor  D.  were  neces- 
sary parties  to  the  proceeding  in  error  to  review 
the  judgment  In  favor  of  plaintiff,  the  F.  bank, 
against  W.,  foreclosing  its  mortgage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1818,  1824-1826,  1828- 
1830,  1832,  1833.  1835;  Mortgages,  Cent  I>ig. 
fi  1650.]  ,  * 

4.  Appbal  and  Ebbob  4=»827(7>— Pbockodiho 
IN  Ebbob  —  Pabths  —  Mortqaok  Fobeclo- 

BUBC. 

After  the  decree  in  foreclosure  was  rendered 
and  entered,  oa  the  overruling  of  the  motion 
for  a  new  trial,  the  same  was  modified,  pursuant 
to  which  the  defendant  W.  paid  plaintiff  $1,462.- 
78  and  executed  a  bond  to  respond  in  lieu  of  the 
land  for  any  additional  sum  plaintiff  might  re- 
cover against  him  on  the  mortgage  indebtedness. 
Held,  that  aa  no  deficiency  Jndgment  was  asked, 
and  could  not  be  recovered  against  the  mort- 
gagors J,  and  wife,  the*  were  not  necessary 
parties  to  the  proceeding  In  error  to  review  said 
decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1818.  1824-1826,  1828- 
1830.  1832.  1833,  1^ ;  Mortgages,  Cent.  EMg. 
i  1650.] 

6.  Appeal  and  Ebbob  «»327(7)— FBOcsnDiNO 

IN  Ebbob— PABrnis. 
Where,  in  a  suit  to  foreclose  a  mortgagee. 
M.,  McM.,  and  P.  were  alleged  to  claim  some  in- 
terest in  the  land  adverse,  but  inferior,  to  that 
of  plaintiff,  M,  appeared  and  disclaimed,  and 
the  other  two  were  not  summtmed,  nor  did  they 
appear,  and  no  judgment  was  taken  for  or 
against  them,  all,  seemingly,  having  passed  out 
of  the  case,  held,  that  a  failure  to  make  them 
parties  to  the  proceeding  in  error  is  not  a 
ground  (or  dismissaL 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1818,  1824-1856,  1828- 
1830.  1832,  1833,  1835 ;  Mortgages,  Cent  Uig. 

s  lesai 

Error  from  District  Oonrt,  Atcka.  County  j 
Robert  H.  Balney,  Judge. 

Suit  by  the  Passumpslc  Savings  Bank 
against  Q.  O.  Johnson  and  Jazie  JofanscMD  on 
a  note  and  to  foreclose  a  realty  mortga^.  In 
whlcb  James  B.  WUtehead,  J.  Eirby  Dobbs, 
T.  F.  Menunlnger,  Pete  McMillan,  R.  T.  Pen- 
nington, and  the  American  National  Bank  ot 
McAlester  were  made  parties  defendant,  and 
in  wiildi  Memmlnger  disdalmed,  and  Wbite- 
head  answered  and  filed  a  crosB-petiti<xi  to 
quiet  title,  asking  that  Dobbs,  Memmlnger, 
and  Katie  Benjamin,  and  James  and  Samp- 
son Benjamin,  mln<«s  by  tiuAr  guardian,  be 
brought  in,  and  in  which  Ihey  filed  answer 
and  cross-petlUon,  upon  which  Whitehead 
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jrined  Inae.   Judgment  by  default  against  | 
Pennington  and  McMillan,  and  default  Judg- 1 
ment   for    the   American    National    Bank  j 
against  Dobbs,  and  Judgment  against  tbe 
Benjamins,  enjoining  those  parties,  with  de- 
Eiolt  Judgment  for  plaintiff  bank  against 
the  Jt^insons,  with  an  order  of  sale.  The 
bank's  motion  for  a  new  trial  was  denied, 
.and  it  brings  errm*.  Beversed  and  remanded. 

Chftrles  B.  Mltdiell,  of  Oswego,  Kan.,  and 
H.  A.  Kroeger,  of  MliAuna  City,  for  plain- 
tiff Id  error.  Jamea  E.  Whitehead,  of  Okla- 
homa  Oty.  for  defoidants  in  error. 

TURNER,  J.  On  August  6, 1913,  Passump- 
sic  Savings  Bank,  plaintiff  In  error,  In  the 
district  court  of  Atoka  county,  sued  G.  C. 
Johnson  and  Jazle  Johnson  on  a  past-due 
promissory  note,  dated  January  14,  1900,  for 
11,500,  payable  to  the  Demlng  Investment 
Company,  and  by  said  company  Indorsed  to 
plaintiff  for  value  and  before  maturity,  al- 
so on  a  past-due  Interest  coupon  thereto  at- 
tached for  $45,  and  to  foreclose  a  real  estate 
mortgage  on  certain  lands  described  to  se- 
cure the  paymmt  thereof.  Aa  the  nfortgage 
provides  for  an  attorney's  fee  of  $200  in  case 
of  foreclosure,  plaintiff  prayed,  not  only 
Judgment  lor  ¥1,545,  the  amount  of  the  note 
and  coupon,  together  with  Interest  thereon 
at  10  per  cent  per  annum  from  July  1,  1913, 
but  Judgment  for  $200  as  an  attorney's  fee 
and  interest  thereon  at  6  per  cent  per  an- 
mun  from  the  date  of  suit  and  for  costs. 

James  B.  Whlt^ead,  J.  Klrby  Dobbs,  T. 
F.  Memmlnger.  Pete  McMillan,  E.  T.  Pen- 
nington, and  the  American  National  Bank  of 
HcAlester  were  allied  In  the  petition  to 
daim  some  interest  In  the  land  adverse,  but 
Inferior,  to  that  of  plaintiff,  the  nature  and 
extent  of  which  was  alleged  to  be  tmknown, 
and  for  that  reason  were  made  parties  de- 
fendant and  asked  to  set  it  up.  For  answer, 
Memmlnger  disclaimed  and  passed  out  of 
the  case.  After  demurrer  filed  and  overrul- 
ed. Whitehead  answered,  making  a  general 
denlAL  After  that,  for  separate  amended  an- 
swer and  cross-i>etltlon,  he  in  effect  alleged 
himself  to  be  the  owner  of  the  land  subject 
to  the  mortgage;  that,  as  such,  on  April  9, 
1913,  be  entered  into  a  contract  in  writing 
with  Demlng  Investment  Company,  agent  for 
plaintiff,  which,  after  reciting  the  fact  of  the 
mortgage  In  question  and  tliat  there  was 
$269.55  ddlnauott  interest  4ue  thereon, 
reads: 

"Wfaereas,  an  interest  coupon  of  forty-five  dol- 
lars ($45)  CD  said  principal  note  of  fifteen  hun- 
dred dollars  ($1,600)  will  fall  due  Jul^  1,  1913 
no  part  of  which  is  included  in  the  said  sum  ot 
two  hundred  sixty-nine  and  55/100  dollars ;  and 
whereas,  said  party  of  the  first  part  is  inter- 
ested in  the  title  to  said  land  and  the  payment 
d  Raid  mortgage  indcbtedDess: 

"Now,  in  consideration  of  a  present  settle- 
meot  of  all  controversy  io  connection  with  said 
loan,  and  hy  way  of  compromise  to  obtain  such 
preset  settlemeDt  aaid  first  party  hereby  agrees 
to  pay  to  said  aectmd  party,  on  signing  of  this 
agreement^  said  ddinquent  Interest  in  the  sum 


I  of  two  hundred  sixty-nine  and  55/100  dollars 
($269.55),  and  to  pay  to  said  second  party,  oa  or 
I  before  June  25,  1913,  as  full  payment  of  the 
■  principal  and  interest  then  accrued  oa  said  loan, 
I  the  sum  of  fourteen  hundred  forty-seven  and 
50/100  dollara  ($1,447.50)  time  being  of  th* 
essence  of  this  contract,  and  if  eaid  sum  of  four- 
teen hundred  forty-seven  and  50/100  ($1,447.50) 
shall  not  be  paid  to  the  Deming  Investment  0>m- 
pany,  agent  as  aforesaid,  on  or  before  June  25, 
1013,  then  said  first  par^  hereby  agrees  that 
said  Passumpsic  Savings  Bank  shall  be  entitled 
to  judgment  in  foreclosure  action  for  the  full 
sum  of  fifteen  hundred  and  forty-five  dollars 
($1,545),  with  interest  at  ten  per  c«it  per  an- 
num from  July  1.  1913,  together  with  all  unpaid 
taxes,  and  said  first  party  agrees  that  he  will 
not  interpose  any  defense  of  any  nature  what- 
soever, in  such  foreclosure  acticm.  And  for  said 
consideration,  said  second  party  agrees  to  de- 
liver to  first  party  the  interest  coupons  duly 
canceled,  and  to  surrender  the  tax  sale  cer- 
tificate aforesaid  to  the  county  treasurer  to  be 
canceled,  and  by  way  of  compromise  to  recnve 
said  sum  of  fourteen  hundred  forty-seven  and 
50/100  dollars  ($1,447.50)  on  or  before  June  25, 
1913,  and  to  deliver  to  said  first  party  the 
canceled  principal  note<of  fifteen  hundred  dollars 
($1.5(X>),  and  canceled  coupon  of  forty-five  dollars 
($45),  due  July  1,  1913,  and  duly  acknowledged 
release  of  said  mortgaRc.  time  being  of  the  es- 
sence of  this  agreement  And  it  is  mutually 
agreed,  between  the  parties  to  this  agreement, 
that  in  case  default  is  made  in  the  payment  of 
said  sums  above  mentioned,  or  any  part  thereof, 
at  the  time  specified,  said  Passumpsic  Savings 
Bank  shall  be  entitled  to  judgment  for  the  full 
amount  of  said  note  and  coupon  and  foreclosure 
of  said  mortgage  according  to  the  original  terms 
thereof. 

"In  witness  whereof,  said  first  party  baa  here- 
unto subscribed  his  name^  and  said  second  par- 
ty has  caused  its  corporate  name  to  be  hereunto 
subscribed  by  its  proper  officers  and  its  corpo- 
rate seal  attached,  this  the  day  and  year  first 
above  written. 
"[Signed]   James  B.  Whitehead. 

"The  Deming  Investroent  ComMny, 
"By  D.  S.  Waakey,  Vice  Pre* 

"Witnesses : 

".Tohn  B.  .SneU. 
"Hattie  L.  Hackney. 
"Attest: 

"F.  W.  Stout,  Secretary.  [SeaLr 

And,  in  effect  tbat  on  July  12,  1913,  and 
again  on  July  30,  1913,  and  yet  again  on  Au- 
gust 2,  1913,  pursuant  thereto,  he  tendered 
the  amount  of  money  called  for  therein,  to 
wit,  $1,447.50  and  Interest  or  $1,462.78,  to  the 
Demlng  Investment  Company,  which  was  re- 
fused, and  which,  he  says,  Is  all  plaintiff  Is 
entitled  to  recover  in  the  cause.  By  way  of 
cross-petition  he  in  effect  alleged  that  the 
mortgaged  lands  wore  theretofore  allotted  to 
one  Slmtm  Benjamin,  a  duly  enrolled  citizen 
of  the  Choctaw  Nation  by  blood;  that  he 
died  November  10,  1904,  after  selecting  his 
allotment,  leaving  him  surviving  as  his  only 
heirs  at  law  Katie,  his  widow,  and  James 
and  Sampson  Benjamin,  his  minor  children ; 
that  they  sold  and  conveyed  the  land  to  Mag- 
gie Pitt,  and  she  to  the  defendant  O.  C.  John- 
son, and  he  to  defendant;  tbat  said  sale 
was  good  and  passed  the  title  from  the  Ben- 
jamins, but  nevertheless  tbey  were  asserting 
title  to  the  land  adverse  to  plaintiff  on  the 
ground  that  the  coun^  court  of  Atoka  coun- 
ty was  wlthoot  Jurisdiction  to  ajvolnt  the 
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gtiardlao  malclns  the  sale  for  said  minors, 
and  hence  said  sale  waa  void :  that  the  three 
Eeiijaiiilns  were  necessary  pnrtles  to  the 
suit;  and  prayed  that  they  be  summoned 'to 
appear  as  such  and  answer  and  that  bis  ti- 
tle as  to  them  be  quieted.  The  answer  fur- 
ther alleged  that  on  E>ec«nber  6,  1909,  de- 
fendant, together  with  one  Dobbs,  were  sure- 
ties for  one  Williams  on  a  promissory  note 
for  $1,750,  payable  to  the  American  National 
Itank  of  McAleater,  wbldi  was  secured  by  a 
mortgage  on  the  land  in  questtoa ;  that  said 
mortgage  was  Inferior  to  another  mortgage 
given  by  said  defendants  Johnson  to  one 
Bowman  for  9210,  dated  January  14,  1909; 
that  on  February  18, 1911,  he  and  said  Dobbs 
became  surety  to  said  Williams  on  another 
note  for  $2,290,  payable  to  said  bank,  and 
his  wife,  Ell«i,  being  then  the  owner  of  the 
land,  executed  to  said  bank  a  mortgage  on 
said  land  to  secure  said  note  of  $2,200,  the 
same  being  Inferior  to  said  mortgage  of 
$1,7S0  executed  to  the  bank,  and  also  to  the 
$210  mortgage  ^ven  to  said  Bowman  by  the 
Johnsons;  that,  aftn'  executing  said  mort- 
gage to  the  bank,  Williams  became  Insolvent 
and  unable  to  pay  the  mortgage  to  the  bank 
or  to  bowman,  and  on  March  23, 1912,  caused 
the  land  to  be  conveyed  to  defendant  and 
Dobbs,  In  consideratton  that  they  pay  off  the 
note  of  $210  to  Bowman  and  the  notes  of 
$1,760  and  $2,290  to  the  bank,  which  they 
did.  so  far  as  the  bank  was  concerned,  by  ex- 
ecuting their  note  for  $4,000  to  the  bank  and 
paying  the  balance  to  the  bank  In  cash, 
whereupcHi  his  said  notes  were  delivered  to 
Williams:  tliat  thereafter  Bowman  foreclos- 
ed his  mortgage  for  $210,  and  recovered  In 
said  suit  an  attorney's  fee  of  $50,  together 
with  costs,  amounting  to  $52.03,  and  a  decree 
of  fcMwlosure  was  entered,  and  the  lands 
herein  were  sold  to  one  Memmlnger,  to  sat- 
isfy the  same,  and  the  sale  was  confirmed, 
and  a  deed  to  the  lands  Issued  to  Uenunln- 
ger,  which  was  duly  recorded,  "therenpon 
barring  all  right  of  said  bank  to  tlw  land." 
He  alleges  that  all  the  right  and  title  In  and 
to  the  lands  by  virtue  of  Its  mortgage  afore- 
said were  held  by  the  bank  for  the  benefit 
of  himself  and  Dobbs,  and  were  lost  by  the 
refusal  fflt  Dobbs  to  fnrnish  one-half  of  the 
money  to  pay  the  Bowman  mortgage;  that 
thereafter  def^dant  bou^t  the  land  back 
from  Memmlnger  for  $913.63  for  his  own 
benefit,  and  not  for  the  boieflt  of  Dobbs,  and 
so  notified  him;  that  Memmlnger  quitclaim- 
ed the  lands  to  defendants,  who  thereafter 
offered  to  convey  to  Dobbs  one-half  the  land 
In  consideration  that  he  pay  one-half  of  what 
defendant  had  paid  for  the  land,  but  that  be 
refused  to  pay  same,  ever  since  which  said 
time  defendant  has  been  In  peaceable  posses- 
sion as  the  owner  thereof.  He  further  alleg- 
es that,  notwithstanding  all  of  which,  said 
Dobbs  was  asserting  title  thereto  In  virtue 
of  tbs  .deed  cxscated  March  28. 1912^  by  Wit 


llaras  and  wife,  as  aforesaid,  and  was  also 
contending  that  defendant  repurchased  the 
land  from  Memmlnger  for  his  t)eneflt,  and 
that  he  Is  entitled  to  one-half  thereof,  and 
la  not  liable  to  pay  any  part  of  the  $4,000 
note  they  executed  to  the  bank.  Wherefore 
he  prayed  that  plaintiff  take  nothing;  that 
the  Benjamins,  Memmlnger,  and  D<^bs  be 
brought  in  to  litigate  their  rights.  If  any  they 
have,  In  the  lands ;  that  an  account  be  stated 
between  him  and  Dobbs ;  and  that.  In  effect, 
his  title  to  the  land  be  quieted. 

On  January  15,  1914,  plaintiff  replied,  ad- 
mitting the  execution  of  the  contract,  but  de- 
nying all  other  allegations  in  the  answer  and 
cross-petition  of  the  defendant  Whitehead. 
After  guardian  ad  Utom  had  been  appointed 
for  the  two  Sampson  minors,  tbey,  by  answer 
and  cross-petition,  asserted  title  to  the  land 
as  heirs  of  their  father,  as  alleged,  set  fortb 
the  proceedings  of  the  probate  court  of  Atoka 
county,  and  assailed  them  as  void  for  certain 
reasons,  and  prayed  that  their  title  to  the 
land  be  cleared  ct  th^r  guardian's  deed  to 
Ma^e  Pitt,  and  her  deed  to  the  Johnsons, 
and  the  mwtgage  to  the  Doming  Investment 
Company,  sought  herein  to  be  foreclosed, 
and  for  general  relief.  Tb»  mother  adopted 
their  answer.  Whitdiead  joined  Issue  wltlk 
than  by  reply,  In  effect  a  general  denlaL 
Pennington  and  HdUlllan  also  made  default, 
and  judgment  mis  altered  tkgaiost  them  ac> 
cordingly.  Upon  the  Issues  thus  joined  there 
was  trial  to  the  court,  who,  on  F^ruary  16. 
1914,  rendered,  and  on  June  1, 1014,  altered. 
Judgment  in  favor  ct  American  National 
Bank  (whose  answer  Is  not  in  the  record) 
against  Dobbs  by  defiiult  for  $2,261.56,  in 
favor  of  the  bank,  together  with  $226.15  at- 
torney's fees  and  all  costs  by  the  bank  there- 
in expended,  and  perpetually  enjoined  Dobbs 
from  claiujing  any  Interest  in  or  title  to  the 
land' and  from  making  demand  "against  the 
defendant  Whitehead  [therefor?]  or  any  sum 
of  mtMiey  by  reason  of  any  of  the  above 
transactions."  At  the  same  time  he  also 
rendered  and  entered  judgment  that  the  Beo^ 
jamlns  take  nothing  by  their  suit,  and  per- 
petually enjoined  them  from  asserting  any 
title' to  the  land,  or  attempting  to  convey 
any,  or  doing  anything  to  "dispute"  the  ti- 
tle of  Whitehead  thereto.  On  June  1,  1914. 
he  also,  as  shown  by  a  separate  Judgment 
entry,  rendered  and  entered  Judgment  in 
favor  of  plaintiff,  Passumpslc  Savings  Bank, 
against  the  defendant  mortgagors,  G,  C.  and 
Jozte  Johnson,  by  default  for  $1,462.78  only, 
declared  the  same  a  lien  upon  the  land,  or- 
dered it  sold  to  satisfy  the  same,  In  case 
said  sum  was  not  paid  In  a  certain  time  by 
the  Johnsons  or  Wblt^ead,  and  gave  judg- 
ment that  Whitehead  recover  "all  his  costs 
herein  expended  from  the  plaintiff,  Passump- 
slc Savings  Bank,  and  the  other  defendants." 
After  motion  for  a  new  trial  filed  by  said 
bank  only,  and  OTermled  September  ^  1914» 
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the  bank  brings  the  case  here,  without  mak- 
ing any  of  the  defendants,  save  the  Johnsons 
and  Whitehead,  parties  defendant  In  error. 

In  the  order  orerruHng  the  motion  for  a 
new  trial  the  judgment  previously  rendered 
was  modified,  so  as  to  require  Whitehead 
within  20  days  to  pay  to  the  clerk  of  the 
court  for  the  use  of  plalntlfiT  $l,'4e2.78,  the 
amount  tendered  and  alleged  by  Whitehead 
to  be  due  on  the  mortgage.'  He  was  further 
ordered  to  give  a  bond  In  the  penal  sum  of 
$7a0,  cxindltloned  that,  if  plalotlCF  appealed 
the  case  and,  pursuant  to  the  final  order  of 
this  court,  recovered  against  the  mortgaged 
property  a  greater  stun  than  that  amount, 
the  bond  should  stand  as  full  surety  for  the 
amount  so  recovered,  In  lieu  of  the  mortgage, 
and  that  said  bond  should  be  void  In  the 
event  said  mortgage  was  not  released  in  20 
days  after  the  approval  of  the  bond.  It  was 
further  ordered  that  plaintiff  be  paid  said 
sum  of  $1,462.78  so  paid  into  court  within 
10  days  after  It  was  paid  in,  upon  depositing 
with  the  clerk  said  release,  and  that  the  pay- 
ment  and  aco^Jtance  thereof  and  said  release 
should  In  no  wise  prejudice  plaintiff's  ^ht 
of  appeal,  and  a  recovery  of  a  larger  amount 
than  the  Judgment,  all  of  which  was  done. 

[S]  It  is  contended  that  this  appeal  should 
be  dismfsaed,  because  Memminger.  McMillan, 
FeiinlD«t«»i,  Dobba,  the  American  National 
Bank,  and  the  three  Benjamins  were  not 
made  parties  to  this  apt>eaX.  There  is  no 
merit  In  this  contention  as  to  the  three  first 
named,  for  the  reason  that  Memminger  dls- 
daimed  and  passed  out  of  the  case  and  the 
two  otben  were  nether  summoned  nor  ap- 
peared, and  no  Judgment  was  rendered  for 
or  against  them.  In  note  S,  2  IL  a  Lb  68,  it 
Is  said: 

"Where,  In  a  soit  to  foreclose  a  mortgage,  cer- 
tain persons  were  made  defendants  under  a 
general  all^ation  that  they  claimed  to  own 
or  hold  Bome  right,  title,  or  interest  in  the  reel 
eetate,  but  there  was  no  judgment  for  or  against 
them,  they  seemingly  having  dropped  out  of 
the  case,  it  was  helcl  ttiat  the  failure  to  make 
them  parties  to  the  proceeding  in  error  was  not 
a  groood  for  a  dismias-'U."  State  ex  reL  Han- 
Una,  Co.  Atty^  T.  Holt.  84  OkL  814.  126  Pac. 
460. 

[S]  And.  slthoogh  Dobbe  and  the  American 
National  Bank  were  alleged  by  plaintiff  to 
hare  some  Interest  in  the  cas^  and  were 
snmmoned.  they  wwe  also,  in  ^Tect,  dropped 
from  the  suit  by  plaintiff,  as  it  took,  no  Judg- 
ment against  them.  To  be  sure,  on  Whlte- 
Itead's  <aY>ss-petltlon  against  them,  it  was 
adjudged  that  Dobbs  owed  said  bank  in  a 
mnm  certain  and  bad  no  interest  in  the  land 
in  question  as  against  Whitehead;  but,  as 
tbat  Judgment  had  nothing  to  do  with  the 
Jmlgment  in  favor  of  plaintiff,  rendered  on 
the  foredosure  of  its  mortgage,  in  effect,  that 
Whitehead  owed  plalnUff  only  $1,462.78  in 
settlement  of  the  mortgage  debt,  as  he  con- 
tended. Instead  of  $1,740.  as  plaintiff  contend- 
ed, we  cannot  see  how  a  reversal  of  the  lat- 


ter judgment  could  possibly  affect  the  Judg- 
ment adjusting  the  rights  aforesaid  between 
the  bank,  Dobbs,  and  Whitehead,  and  for 
that  reason  the  bank  and  Dobbs  were  not 
necessary  parties  to  this  appeaL 

[2]  Again,  a  reversal  of  the  former  Judg^ 
meat  could  not  affect  the  Question  of  what 
was  due  and  owing  plaintiff  on  the  mortgage, 
for  the  reason  that  the  bond  executed  suhse- 
guent  to  Judgment  now  stands  in  place  of 
the  land,  which  no  longer  can  be  held  to  re- 
sp<md  In  execution  for  the  debt,  and  hence 
we  see  no  reason  why  plaintiff's  appeal  can- 
not be  separately  prosecuted  without  affect- 
ing any  furth^  litigation  that  might  be  wag- 
ed by  others  concerning  it  And  besides,  as 
all  this  litigation  between  Whitehead  and  the 
bank  and  Dobbs  arose  out  of  rights  alleged 
to  baVe  accrued  since  the  execution  of  plain- 
tiff's mortgage  and  inferior  to  it,  tbe  bank 
and  Dobbs  were  not  necessary  parties  to  its 
foreclosure  in  the  trial  court,  and  hence  not 
necessary  parties  In  this  court  Neither  were 
the  Benjamins  necessary  parties  to  Its  fore- 
cloeura  No^  were  they  brought  in  by  plain- 
tiff, but  by  Whitehead  by  cross-petition,  and 
as  their  claims  to  the  land  were  not  properly 
triable  In  that  suit,  but  should  hare  been 
tried  in  an  Independent  action,  It  follows 
that  tbe  Judgment  secured  against  them  by 
Whitehead,  and  the  judgment  In  favor  of 
plaintiff  against  Whitehead's  grantors,  were 
several  and  not  Joint  Judgments,  and  for  that 
reason  they  are  not  necessary  parties  to  this 
Appeal. 

[41  In  support  of  the  motion  to  dismiss,  it 
is  further  urged  that  the  case-made  was  not 
served  opon  G.  O.  and  Jazie  JohnscHi  within 
the  proper  time.  Assuming  such  to  be  the 
state  of  the  record,  as  no  defltdancy  judgment 
was  asked  against  them  as  mortgagors,  they 
are  not  necessary  parties  defendant  in  error. 
Page  V.  Turk,  48  OkL  667. 143  Pac.  1047.  It 
follows  that  none  of  the  parties  mentlcsied 
were  necessary  parties  to  this  appeal;  and. 
there  being  no  merit  in  the  remaining  grounds 
In  the  motion  to  dismiss,  the  nratlon  to  that 
effect  should  be  ovwruled. 

[1  ]  Tida  sends  us  to  the  merits  of  the  otse. 
Upon  tbe  foce  of  the  agreement  of  April  0, 
1913,  plaintiff  was  entitled  to  recover,  not 
only  the  full  amount  of  bis  promissory  note 
of  $1,000,  but  also  upon  the  past-due  Interest 
conpon  of  $40,  and  also  $200  as  an  attorney's 
fee — in  all  $1,745,  as  insisted.  Instead  of 
$1,462.78,  as  found  by  the  trial  court.  There 
is  no  ambiguity  In  the  contract  When  White- 
head, pursuant  thereto,  paid  $296.55,  and 
agreed  to  further  pay  plaintiff,  "on  or  before 
June  25,  1013,  as  full  payment  of  the  prin- 
cipal and  interest  then  accrued  "on  said  loan, 
the  sum  of  fourteen  hundred  forty-seven  and 
50/100  dollars  ($1,447.50),  time  being  of  the 
essence  of  this  contract,  and  if  said  sum  of 
fourteen  hundred  forty-seven  and  50/100  dol- 
lars shall  not  be  paid  to  tbe  Darning  Invest- 
ment Company,  agent  as  aforeaald,  im  or  be- 
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tore  Jane  2B,  191S.  then  the  said  Passampsle 
SaTlngs  Bank  shall  be  entitled  to  jt^gment 
In  foreclosure  acUcm  for  the  full  anin  of  fif- 
teen hundred  torty-flve  dollars  ($1,M5)  with 
Interest  thereon  from  July  1, 1913,  *  *  *" 
and  that  be  .would  Interpose  no  defense  to 
the  foreclosure  actl(»,  and  idatntUE  thereby 
agreed  to  deliver  the  Interest  coupons  daly 
canceled  and  surrender,  etc^  and,  by  way  of 
compromise  of  the  mortgage  Ind^tedneas, 
receive  said  sum  of  $1,447.50  on  or  before 
June  25, 1913,  and  deliver  said  note  and  cou- 
pon and  cancel  the  mortgage,  and  both  agreed 
that  time  was  of  the  essoice  of  the  contract, 
and  when  Whitehead  failed  to  pay  said 
amount  on.  that  day,  aa  agreed,  plaintiff  was 
entitled  to  recover  the  full  amount  of  the 
note  and  conpon  sued,  together  with  $200  at- 
torney's fee  according  to  the  original  terms 
thereof,  and  to  foreclose  the  mortgage  on  the 
land  as  prayed. 

It  will  not  do  to  say  that  to  enforce  this 
agreement  would  be  to  enforce  the  payment 
of  a  penalty,  and  hence  the  court  did  right 
in  refusing  so  to  do ;  this  for  the  reason  tbat 
the  note,  secured  by  the  mortgage  sought  to 
be  enforced,  was  evidence  of  a  subsisting 
dd9t  to  the  amount  of  it,  and  the  agreement 
valid  and  enft>rceable.  This  was  squarely 
held  In  Royal  Makepeace  v.  President,  etc., 
College,  10  Pick.  (Mass.)  298.  There  the  facts 
were  that  the  payee  la  a  note  for  $4,310 
tigreed  with  the  maker  that,  If  the  maker 
would  convey  to  him  certain  land  the  sum 
of  $3,200  should  be  allowed  blm  as  a  credit 
on  the  note,  and  that  upon  receipt  of  the  con- 
veyance of  the  land  and  the  maker's  note  for 
$500,  payable  In  one  year,  .with  Interest,  the 
first  note  should  be  given  up.  In  the  agree- 
ment was  this  clause:  "The  above  arrange- 
ment Is  to  be  carried  Into  effect  in  three 
mouths."  The  land  was  conveyed  within  the 
time  stated  and  $3,200  Indorsed  as  a  credit 
on  the  note,  but  no  other  payment  and  no  note 
for  $500  was  made  or  tendered  within  the 
three  months.  Under  this  state  of  facts  it 
was  held : 

"That  tlie  note  was  not  a  penalty  to  enforce 
the  ijerformaDce  of  some  other  oblieation,  but 
that  it  wag  evidence  of  a  subsisting  d^t  to  the 
amount  of  it,  and  that  tbe  agreement  was  in  the 
nature  of  a  composition,  the  conditiona  of  which 
must  be  strictly  complied  with,  and  that  the 
maker  had  not  complied  with  the  conditions  of 
tbe  agreement,  and  therefore  the  payee  was  en- 
titled to  recover  the  balance  of  tbe  note  after 
deducting  the  $3,200." 

In  the  body  of  the  opinion  the  court,  speak- 
ing through  Shaw,  C.  J.,  said : 

"The  object  of  the  plaintilfs  was  to  insure  the 
actual  payment  of  the  smaller  sum,  or,  in  fail- 
ure of  tbat,  to  retain  their  subsiRttnc  and  legal 
claim  for  the  larger;  and  we  can  perceive  no 
claim,  either  in  law  or  equity,  on  the  part  of 
the  debtor,  to  have  the  benolit  of  the  agreement, 
without  a  compliance  with  the  condition  upon 
which  it  was  made.  The  case  is  within  the  rea- 
soning and  authority  of  Tufts  v.  Kidder,  8  Pick. 
(Mass.)  537.  It  is  well  settled,  as  well  in  equjty 
as  at  law,  tbat  a  creditor  having  entered  into  an 
agreement  for  a  oomposition,  is  not  bound  to 


take  less  than  bis  debt,  unless  that  agreement 

shall  be  absolutely  and  strictly  complied  with. 
Mackenzie  v.  Mackenzie,  16  Ves.  372." 

As  an  accord  and  satisfaction  la  defined  to 
be  "an  agreement  between  two  parties  to 
give  and  accept  something  in  satisfaction  of 
a  right  of  action  which  one  has  against  the 
other,  which  when  performed  Is  a  bar  to  all 
actions  upon  this  account"  (Bouvler's  Law 
Dictionary),  the  most  that  can  be  said  of  this 
agreement  ls~  that  It  .was  an  accord,  well 
pleaded,  for  the  reason  that  thereby  the 
minds  of  plaintiff  and  Whitehead  met  on  tbe 
proposition  that  $1,447.50  was  to  be  accepted. 
If  paid  on  or  before  June  25,  1913,  in  full  of 
the  mortgage  debt  And  for  tbe  reason  that 
said  accord  was  not  executed,  by  payment 
and  acceptance  of  tbe  $1,447.50,  pursuant  to 
and  within  the  time  prescribed  In  the  con- 
tract, for  time  was  of  tbe  essence  of  tiie  ciu- 
tract.  plaintiff  Is  entitled  to  recover  upon 
the  original  cause'of  action;  that  is,  on  the 
note  and  mortgage  sought  to  be  foreclosed. 
1  Am.  ft  Eng.  Eucya  of  Law,  420,  says : 

"An  accord,  In  order  to  discbarge  a  contract 
or  cause  of  action, ,  must  be  executed,  and  this 
execiUion  of  the  accord  is  tbe  satisfaction.  Sat- 
isfaction consists  in  the  actual  performance  by 
one  party  of  the  agreement  of  accord,  and  the 
accoptance  by  the  other  party  of  such  perform- 
ance in  full  satisfaction  of  the  original  cause 
of  action  or  contract." 

In  Heam  v.  Kiehl,  38  Pa.  147,  80  Am.  Dec. 
472,  the  court  said: 

"Accord  and  satisfaction  is  a  good  plea  by  s 
debtor  to  the  action  of  his  creditor,  but  tbe  lege) 
notion  of  accord  is  a  new  agreement  on  a  new 
considerHtion  to  discharge  the  debtor.  And  it 
is  not  enough  tliat  there  be  a  clear  agreement  or 
accord,  and  a  sufficient  consideration,  but  the 
accord  must  be  executed.  The  plea  must  allege 
that  the  mntter  was  accepted  in  satisfaction. 
Mere  readiness  to  perform  the  accord,  or  a 
tender  of  performance,  or  even  a  part  perform- 
ance and  roadineea  to  perform  the  rest,  will  not 
do.  Such  1«  the  law  between  debtor  and  credi- 
tor." 

This  Is  In  keeping  with  what  we  held  in 
Houston  Bros.  v.  Wagner,  28  OkL  3C7,  114 
Pac.  1100.  There  certain  partners,  as  Hous- 
ton Bros.,  plaintiffs  In  error,  sued  one  Wag- 
ner, defendant  In  error,  on  three  certain 
promissory  notes.  Defendant  admitted  the 
execution  thereof,  and  pleaded  what  was 
intended  as  an  accord  and  satisfaction,  in 
that  he  bad  offered,  and  plaintiffs  agreed  to 
accept.  In  full  payment  of  the  Indebtedness, 
a  deed  to  certain  real  estate;  that  be  had 
placed  plaintiffs  In  possession  and  tendered 
them  the  deed,  which  they  declined  to  acceirt ; 
and  the  deed  was  brought  Into  court  and 
again  tendered  plaintiffs.  There  was  judg- 
ment for  defendant.  In  reversing  the  case. 
In  the  syllabus  .we  said: 

"1.  An  nccord  must  be  completely  executed  to 
sustain  a  pica  of  acconl  and  sntisfactiom  A 
part  execution  and  tender  of  performance  of  the 
residue  is  insufficient. 

"2.  Wliere,  in  an  action  on  certain  promis- 
sory notes,  deft>ndaut  pleaded  accord  and  satis- 
faction, ia  effect,  that  pending  the  action  it  was 
agreed  between  defi>ndaot  and  plaintiff's  agent 
that  plaintiff  would  accept  of  defendant  in  full 


Digitized  by 


OkL) 


WILUAMS  V.  DIESEL 


187 


■atiiCfction  of  raid  notee  certain  Iota,  vbereapon 
defenunt  placed  him  is  possession  and  later 
teadered  a  deed  ther«for.  which  was  refused, 
and  the  evidmce  mpportea  the  plea,  held,  that  a 
jndement  for  defendant  was  contrary  to  law." 

And  80  we  say  the  jadgment  Id  question  Is 
contrary  to  law,  In  that,  while  the  agreement 
pleaded  was  a  good  plea  of  accord,  the  un- 
disputed evidence  discloses  that  the  $1,447.- 
50,  agreed  to  be  paid  plaintiff,  was  not  ten- 
dered on  tbe  date  fixed  therein,  and  hence 
ma  not  accepted  in  satisfaction  thereof,  but, 
iJroe  being  the  essence  of  the  contract,  was 
rightfolly  refused.  We  are  therefore  of 
opinion  that  plaintiff  was  entitled  to  recover 
tlJSOO  on  the  note  sued,  also,  on  the  past-due 
hiterest  cpupon  thereto  attached  for  $45,  to- 
gether with  interest  thereon  at  10  per  cent 
per  annum  from  July  1,  1913.  also  $200  as  an 
attorney's  fee,  as  stipulated  in  the  mortgage, 
with  interest  thereon  at  6  per  cent  per  annum 
from  the  date  of  suit,  and  for  costs,  and  that 
the  mortgage  be  foreclosed,  and  the  land  sold 
to  satisfy  the  aam^  or  the  bond  bold  to  re- 
^Mmd. 

The  cause  Is  accordingly  reversed  and  re- 
manded, to  be  proceeded  with  according  to 
the*  views  her^  expreased.  AU  the  Justices 
cwcur. 


WILLIAMS  V.  DIESEL  et  aL    (No.  7495.) 
(Soprame  Court  of  Oklahoma.    May  15,  1917.) 

(Syllabua  by  the  CourtJ 
L  Ibduhs  ^9lS(2)— Duna— Validitt— Act 

or  CONOBZSS. 
A  member  of  the  Creek  Tribe  of  Indians, 
apcm  the  alienation  of  whose  allotted  lauds  re- 
strictions imposed  by  federal  enactment  did  not 
^ire  until  Augaat  8,  1S07,  in  order  to  ef- 
ffctoatc  an  agreement  entered  into  before  that 
time  with  faer  grantee,  executed  and  delivered 
three  deeds  purporting  to  convey  such  lands  on 
March  2.  July  1,  and  August  9,  1907,  respec- 
tively, held,  that  such  deeds  were  inemcient  to 
convey  title  and  void,  as  violative  of  an  act  of 
Congress  approved  April  26,  1906  <c.  1S76,  34 
Stat  144),  then  in  force,  section  19  of  which 
provides:  "And  every  deed  executed  before,  or 
for  the  making  of  which  a  contract  or  agree- 
■ent  was  entered  Into  before  the  removal  m  re- 
■trictions,  be  and  the  same  is  hereby  declared 
roid.- 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Diie.  f  39.] 

1  JtTBT  14(6)— Cancellation  of  Convbt- 
ANCK — Indians. 
A  salt  seeing  the  cancellation  of  such  deeds 
the  ground  that  same  were  executed  in  vio- 
lidmi  of  Congressional  enactment  is  one  of  eq- 
nitsble  cognizance,  wherein  the  parties  are  not 
entitled,  as  a  matter  of  right  to  a  jury  trial. 

[Sd.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  I  7L] 

(Additional  SyUabut  by  Editorial  Staff,) 
3.  Inoianb  ^=>15(2)  —  Dked  —  TAunirr  — 

"AOBEEICENT," 
An  agreement  within  the  meaning  of  Act 
Cons.  April  26,  1906,  c.  1876,  34  Stat.  144,  pro- 
riding  that  "every  deed  executed  before,  or  for 
the  making  of  which  a  contract  or  agreement  ' 
WIS  entered  Into  before  the  removal  of  restric-  J 


tions,  be  and  the  same  Is  hereby  declared  void," 
means  a  coming  together  of  the  parties  in  opin- 
ion or  determination ;  the  union  of  two  or  more 
minds  in  a  thing  done  or  to  be  done;  a  mutual 
assent  to  do  a  thing. 

[Ed.  Note.— For  other  cases,  see  Indians,  Gent. 
Dig.  %  ,39. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Agreement,] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Creek  County; 
Wade  8.  Stanfield,  Judge. 

Action  by  Rena  Williams  against  M.  L. 
Diesel  and  others.  Jadgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

S.  H.  Soraborger,  of  Sapulpa,  Dor  plaintiff 
In  error.  W.  P.  Root  of  Sapulpa,  and  W.  U 
Cheatham,  of  Brlstow,  for  defendants  In  er- 
r<H*. 

BLEAKMORB,  a  IWs  case  presents  er- 
ror from  the  district  court  of  Creek  county, 
wherein  Rena  Williams,  on  May  23,  1913, 
commenced  action  against  M.  L.  and  Bertha 
Diesel  for  the  cancellation  of  three  deeds  ex- 
ecuted by  her  to  A  H.  Purdy  on  March  2, 
July  1  and  August  9,  1907,  respectively,  pur- 
porting to  convey  certain  lands  allotted  to 
her  as  a  member  of  the  Creek  Tribe  of  In- 
dians, exclusive  of  her  homestead,  on  the 
grouud  that  such  deeds  were  violative  of  con- 
gressional  enactment,  and  therefore  void,  the 
flret  two  being  executed  prior  to  the  removal 
of  restrictions  upon  the  alienation  of  the 
lands  described,  and  the  third  an  attempted 
ratification  of  the  former  conveyances  and 
likewise  void,  and  seeking  also  the  cancella- 
tion of  a  deed  to  said  lauds  from  Purdy  to 
the  Diesels,  of  date  September  25,  1007,  re- 
covery of  the  premises,  etc 

Upon  notice  by  his  grantee  to  defend  the 
action,  Purdy  filed  his  answer,  setting  forth, 
among  other  things: 

"That  both  plaintiff  and  defendant  recogniz- 
ing that  the  deeds  from  plaintiff  to  A.  H.  Purdy 
of  date  March  2.  1907,  and  July  1,  1907,  were 
void  and  of  no  legal  effect  in  law,  did  on  the 
9th  day  of  August,  1907,  enter  into  a  separate 
and  independent  contract  in  relation  to  the  snie 
of  said  land,  by  which  the  plaintiff  agreed  with 
defendant  A.  H.  Purdf  and  sold  to  A  H.  Purdy 
the  lands  mentioned  m  plaintiffs  petititHi,  and 
made  and  executed  a  deed  to  A.  H.  Purdy,  in 
pursuance  of  said  contract  so  made  on  the  0th 
day  of  August  1907,  conveying  to  A.  H.  Purely 
said  lands  for  a  new  and  independent  consid- 
eration of  the  sum  of  $500,  and  this  defend- 
ant denies  that  said  last-mentioned  deed  was 
taken  or  given  in  ratification  of  the  deeds  men- 
tioned and  'given  by  plaintiff  to  defendant  on 
March  2,  1907,  and  July  1.  1907.  or  that  there 
was  in  any  manner  or  way  a  ratification  of  said 
deeds,  and  this  defendant  aays  that  there  was 
an  fidcquate  consideration  paid  for  said  lands  on 
said  9tii  day  of  August,  1907,  and  the  plaintiff 
received  the  Fame  and  executed  the  deed  for 
said  consideration,  and  independent  of,  and  not 
in  ratification  of,  said  pre-existing  deeds." 

The  Diesels  also  answered,  alleging  that 
they  were  bona  fide  purchasers  from  Purdy 
for  a  consideration  of  $1,500,  and  adopting 
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as  their  awn  tbe  answer  of  Purdy.  To  these 
answers  plalntlfl  replied  by  way  of  general 
denial. 

The  case  was  tried  to  a  Jury.  At  the  con- 
clusion of  the  evidence  offered  on  t)ehalf  of 
plaintiff  demurrer  thereto  was  sustained,  and 
the  court  directed  a  verdict  for  defeudanta, 
and  rendered  Jud^ent  aocordlnely.  Plain- 
tiff has  appealed. 

Plaintiff  is  a  half-blood  Creek  Indian,  and 
the  premises  involved  constitute  her  surplus 
allotment,  restricticMis  upon  the  alienation  of 
which  existed  until  August  8, 1907,  when  they 
were  removed  by  operatic  of  law.  She,  be- 
ing the  sole  witness  in  the  case,  testified: 

"Q.  The  record,  as  your  petition  alleges,  in- 
dicates that  you  made  a  deed  of  conveyance  of 
your  surplus  allotment  to  Mr.  Purdy  on  the  2d 
day  of  March,  1907.  Do  you  recall  that  occa- 
sion? '  A.  A  deed?  He  didn't  say  it  was  a 
deed  at  that  time ;  he  said  it  was  a  contract ; 
and  he  seen  my  busbnnd  out  there  and  told  faim 
to  bring  me  in  and  he  would  sign  me  a  con- 
tract to  pay  me  more  than  anybody  else,  and  so 
my  husband  did  so.  Q.  Well,  you  executed  that 
deed  in  here  did  you?  A.  Yes,  sir.  Q.  And  he 
represented  to  you  that  it  .was  a  contract  for 
what?  A.  Yes,  sir.  Q.  That  he  would  buy  it 
then?  A.  Yes,  sir.  Q.  When  would  he  buy 
it?  A.  After  the  restrictions  were  removed.  Q. 
That  is  what  he  represented  to  you?  A.  Yps. 
sir.  Q.  And  in  pursuance  of  that  you  signed 
what  now  seems  to  bo  a  deed?  A.  Yes.  sir. 
Q.  Mrs.  Williaras,  have  you  ever  been  to  school? 
A.  No,  sir ;  I  never  have.  What  little  learning 
I  have  I  learned  at  home.  Q.  Are  you  able 
readily  to  read  and  write?  A.  No,  sir.  Q.  You 
do  write  your  own  name?  A.  Yes;  a  little. 
Q,  Well,  did  he  pay  you  anything  for  it  at  that 
time?  A  No,  sir;  he  did  noL  Q,  He  simply 
promised  to  pay  you  more  than  anybody  else? 
A.  Yes,  sir;  after  the  restrictions  were  remov- 
ed; yes,  wr.  Q.  Well,  at  that  time  when  was 
it  supposed  the  restrictions  would  become  re- 
moved! Under  the  act  of  Congress?  A.  He 
said  in  July  some  time.  Q.  The  record  shows 
you  executed  a  deed  under  date  of  July  1,  1907. 
At  •that  time  did  you  receive  any  consideration 
in  money  or  anything?  A.  Well,  I  went  there, 
it  was  a  picnic  given  there  at  home,  and  I  went 
in  and  I  toid  my  husband  I  wanted  some  mon- 
ey, and  he  told  me  to  go  to  Mr.  Purdy  and 
get  $50.  And  that  is  all  I  ever  did  get.  Q.  Did 
you  at  any  time,  either  before  or  after  that,  get 
any  more?  A.  No,  sir;  that  is  all.  Q.  Now 
on  the  9th  of  August,  1907,  you  appear  to  have 
made  another  deed?  A.  Yes,  sir.  Q.  How  came 
you  to  make  that?  A.  He  claimed  that  the  re- 
strictions were  removed  and  that  he  would  pay 
me  the  money  after  I  signed  the  deed.  But 
after  I  signed  the  deed,  he  says.  'There  is  noth- 
ing due  you  ;  I  paid  it  to  Sam  ;'  and  Sara  said, 
'Come  out—*  Q.  Who  is  Sam?  A.  My  hus- 
band, Sam  Williams.  Q.  Where  is  your  hus- 
band? A.  I  don't  know.  He  said  I  could  get 
it  back  if  I  tried  ;  and  I  said,  'Why  don't  you 
help  me?'  and  he  Eoid,  'I  haven't  -  anything  to 
do  with  it.'   •   •   •  " 

Cross-examination: 

"Q.  You  didn't  sell  this  to  him  on  the  2d  of 
March,  1907?  A.  No,  sir;  I  contracted  with 
him,  when  the  restrictions  were  removed.  Q. 
In  writing?  A.  Yes,  sir;  he  made  a  contract, 
but  I  never  read  it,  Q.  Have  you  a  copy  of 
It?  A.  That  writing  copy?  Q.  Yes?  A.  No. 
Q.  You  complain  of  that  deed  as  being  your 
contract?  A.  No,  sir ;  he  didn't  say  any  deed ; 
he  said  contract.  Q.  Ton  didn't  sign  but  one 
paper  In  March,  1907,  did  you?  A.  He  said  it 
wu  a  contract    Q.  xou  then  ligtted  but  ona 


paper?  A.  Yes,  sir.  Q.  Too  signed  no  notes? 
A  No,  sir;  1  never  owed  nothing,  df.  You 
didn't  make  any  notes  to  the  I»temational 
Bank?  A.  No,  sir.  Q.  Sign  them  with  your 
husband?  A.  No,  sir.  Q.  After  the  second 
deed,  did  you  make  any  written  contract  with 
Mr.  Purdy  at  that  time  to  sell  the  land  to  him? 
A.  Yes,  sir;  I  made  it  this  way,  that  he  would 
pay  me  $1,100  with  the  $60  I  got  that  day  be- 
fore I  made  the  contract,  Q.  That  was  just  a 
verbal  contract?  A.  Yea,  sir.  Q.  You  told 
him,  if  he  would  loan  you  that  $50,  you  would 
sell  the  land  when  you  got  the—  A.  Yes ; 
when  I  got  the  restrictions  removed.  Q.  Yoa 
didn't  pretend  to  sell  it  to  him  that  day?  A. 
No.  Q.  What  security  did  you  give  Mr.  Purdy 
for  the  $50?  A-  I  never  gave  him  any  security 
at  all ;  I  just  went  and  got  it  and  came  out. 
Q.  Didn't  sign  any  note  or  mortgage  at  the 
bank?  A.  No,  sir;  didn't  have  anything  to 
mortgage.  Q.  Didn't  sign  that  deed  as  secu- 
rity? A.  No,  sir.  The  last  deed?  Q.  No;  I 
am  talking  about  the  second  one.  A.  No.  He 
wouldn't  pay  me  all  my  money  until  the  re- 
strictions were  removed.  Q.  You  went  back 
there  on  the  9th  of  August?  A  My  husband 
carried  me  back  there.  Q.  Year  husband  car- 
ried you  back  there?  A.  Yes,  sir.  Q.  You  went 
voluntarily?  A.  He  asked  me  to  go.  Q.  And 
you  signed  the  deed  on  that  occasion?  A.  Yea," 
sir;  to  get  my  money.  Q.  Wasn't  it  discussed 
on  that  occasion  that  your  debt  to  the  Interna- 
tional Bank,  that  they  would  be  paid  out  of 
this  consideration?  A.  No,  sir;  I  never  oared 
the  bank  anything  that  I  know  of.  Q.  Or  the 
National  Bank?  A.  It  neither.  Q.  Do  yoa 
remember  the  10th  of  October,  1907,  of  givine 
Mr.  Purdy  a  receipt  for  $850?  A.  No,  air;  I 
don't  know  anything  about  that.  Mr.  Purdy 
came  np  to  me  in  August.  He  wanted  me  to 
give  him  a  receipt,  and  1  said,  'For  what?  and 
he  said,  'The  120  acres  of  land ;'  and  I  said, 
'I  will  pay  you  the  $50,  and  see  my  attornev?*.* 
Q.  When  was  that?  A.  In  August.  Q,  1907? 
A.  This  year.  Q.  I  am  talkine  abont  1007. 
Did  you  and  Sam  Williams  and  Mr,  Purdy  have 
a  settlement  on  the  10th  day  of  October,  1907? 
A.  A  settlement  of  what?  Q.  Consideration  of 
that  deed  of  August  9th?  A.  No,  sir;  he  never 
paid  me  any  money  but  the  fSO,  uid  I  will  stay 
by  that," 

[1]  By  Act  Con?.  April  28, 1008,  c.  18T6.  34 
Stat.  144,  It  is  provided: 

"And  every  deed  executed  before,  or  for  the 
making  of  .which  a  contract  or  agreement  waa 
entered  into  before  the  removal  of  restrictions* 
be  and  the  same  is  hereby,  declared  void." 

[3]  An  "agreement"  within  the  meaning  of 
the  foregoing  provision  is  defined  as: 

"A  coming  together  of  parties  tn  opinion  or 
determination  ;  the  union  of  two  or  more  minda 
in  a  thing  done  or  to  be  done ;  a  mutual  as* 
sent  to  do  a  thing."  Carter  v.  Prairie  Oil  & 
fins  Co.,  not  yet  officially  reported,  160  Pae. 
319. 

The  only  testimony  adduced  at  the  trial 
relative  thereto  establishes  conduslvely  every 
element  of  an  agreement  made  between 
plaintiff  and  Purdy,  while  restrictions  existed 
upon  the  alienation  of  her  surplus  lands  that 
she  should  convey  the  same  to  him  and  be 
paid  the  consideration  therefor  when  sadi 
restrictions  were  removed;  and  to  effectuate 
this  agreement  the  deeds  of  March  2,  July  1, 
and  August  9,  1907,  were  executed.  The  first 
two  of  these  deeds  were  executed  before  tbe 
removal  of  reatrictlons.  and  admittedly  are 
void  for  tbat  reason  almie;  and  the  third, 
designed  to  tbe  aame  end,'  and  execated  aa  a 
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put  of  the  same  transaction  Immediately 
npoo  the  law  permitting  the  alienation  of 
neb  lands  becoming  operative,  was  <dearl7 
I  deed  "for  the  making  of  which  a  contract 
or  agreement  was  entered  into  before  the 
renwval  of  restrictions,"  and  is  likewise  in- 
eflident  to  convey  title  and  void.  If  the 
deeds  from  plaintiff  to  Purdy  were  void,  the 
I>lecels,  as  purchasers  from  him,  of  course 
amid  take  no  title. 

The  doctrine  announced  In  Carter  t.  Prai- 
rie Oil  &  lias  Co.,  supra,  is  determinative  of 
this  case.   Therein  it  was  held : 

"A  citixen  of  the  Creek  Nation  received  $300 
«f  tbe  recited  constderatloD  of  $3,000,  and  on 
Jnlj  X  IM/i.  prior  to  tbe  removal  of  ber  re- 
■trictioDs  made,  executed  and  delivered  a  deed 
lo  a  part  of  ber  allotment,  void  under  section 
19  of  an  act  of  Congress  approved  April  26, 
1906.  At  the  same  time  sbe  took  back  from 
tht  cranteea  thereio  their  two  promissor;  notes, 
ou  for  $1,700.  payable  August  9.  1UU7,  tbe 
other  for  $1,600,  payable  August  8,  1908,  and 
tfrced  CO  meet  tbem  at  the  same  place  on  Au- 
gau  9i,  1907,  which  sbe  did.  There  on  that 
4kj,  her  restrictions  In  the  meantime  being  re- 
Bovcd  by  operation  of  law,  they  took  up  both 
Botes,  paid  her  tbe  note  for  $l,700i  and  tock 
frora  her  uiotber  deed  for  tbe  same  land,  which 
neited  tbe  same  consideration,  and  that  $2,000 
•f  it  was  that  day  cash  in  band  paid,  and  ex- 
ecuted and  delivered  to  her  tbeir  note  for  $1,- 
900,  payable  one  year  thereafter.  Held  that, 
aMHW^  executed  at  different  times,  both  deeds 
were  evMence,  or  part  ot  ooe  and  tbe  same 
tiaflsaction,  and  should  be  construed  together. 
Bad  that,  the  first  deed  Velog  void  as  in  fraud 
«f  tbe  Btatnte,  not  only  in  that  for  the  making 
ef  wfafch  an  agreement  was  entered  into  before 
tbe  removal  <a  restrictions,  bnt  in  that  a  part 
^  the  consideration  of  the  first  entered  into  the 
coTtsideration  for  tbe  second  deed,  tbe  taint  of 
fltepility  in  that  deed  tainted  the  second,  and 
that  both  are  void.  Held,  further,  that,  being 
voM.  tbe  SDbsequent  pardiaser  of  the  land  ttx^ 
■»  title. 

"As  'transaction*  is  derived  from  the  Latin 
words  'trans,'  meaning  across,  and  'agere,'  to 
drive,  evidence  examined,  and  held,  that  the 
trsasmction  here  Involved  was  putting,  or  driv- 
ing, across  the  title  to  tbe  land  from  plaintiff 
to  the  defendant  grantees,  and  that  the  two 
deeds  execttted  for  that  pnrpose  were  evidence 
er  part  of  that  transaction,  and  should  be  con- 
strued together,  not  only  to  determine  what  the 
contract  or  sfrreemeot  evidenced  thereby  was, 
but  with  what  Intent  tt  was  made." 

It  Is  nrged  by  defendants  in  error  that 
tbe  mle  announced  in  Henley  t.  Davis,  not 
yet  oOlcially  reported,  156  Pac.  337,  applies 
■Bd  AoQld  fforeni  this  case.  Not  so.  Tbe 
eonveyances  held  to  be  valid  and  binding  in 
Beoley  v.  Davis.  HcKeever  v.  Gartn*,  167 
Pac.  56,  and  Welch  v.  Ellis,  163  Pac.  321.  No. 
8806,  were  executed  sabseqnent  to  the  taking 
effect  of  tbe  act  of  Congress  approved  May 
27.  1008  (35  Stat  312,  c.  19»),  which  was  a 
levtsiiis  act  Intended'  as  a  sabstltate  for  all 
Ibrmer  legislation  relative  to  restrictions  np- 
oo allenatton  of  lands  allotted  to  tbe  mem- 
bers of  tbe  Five  Civilised  Tribes  and  <^r- 
ated  to  repeal  the  provisions  of  tbe  act  of 
April  26,  1906,  supra ;  whUe  here,  as  In  the 
ease  of  Garter  v.  Prairie  Oil  ft  Gas  Co.,  the 
coiTe^nceB  Involved  were  aecuted  during 


the  time  tbe  provisions  of  the  act  of  April 
26,  1900,  were  In  full  force  and  effect 

[2]  The  pleadings  here  are  in  all  essential 
particulars  the  same  as  those  In  Carter  v. 
Prairie  Oil  &  Gas  Co.,  and  upon  the  author- 
ity of  that  case  this  cause  must  be  treated 
as  one  of  purely  equitable  cognizance,  where 
neither  party  Is  entitled  as  a  matter  of  right 
to  a  trial  by  jury.  We  have  reviewed  evi- 
dence Introduced  on  behalf  of  plaintiff,  and 
hold  that  the  judgment  of  the  trial  court 
sustaining  the  demnrrer  thereto  la  clearly 
opposed  to  such  evidence,  and  is  contrary  to 
the  law. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  sodi  further  pro- 
ceedings as  Justice  and  eQoity  may  require 
conslstait  with  the  riews  berrin  expressed. 

PER  CURIAM.  Adopted  In  wbol& 


OITIZRNS'  STATU  BANK  OF  FT.  GIBSON 

T.  STRAHAN  et  al.   (No.  6073.) 
(SivWM  Court  of  Oklahoma.   May  15,  1917.) 

(Syllalut  by  ike  Court.) 

1.  PuuDura  «=:»362CD— FxTiTioif— STBXxnro 
Parts.  • 

Record  exandned,  and  held,  that  tbe  trial 
court  did  not  err  in  overruling  defendant's  mo- 
tion to  strike  certain  portions  of  plaintiff  peU- 

tiOQ. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1148-1151.] 

2.  Appeal  and  Ebbob  «a»187(2)— Misjoikdeb 
OF  Pabtibs  PLAuranr— Faildbb  to  Amend 

—Waives. 

By  virtue  of  our  liberal  statute  which  allows 
amendments  as  to  parties  at  any  stage  of  tbe 
proceedings,  tbe  question  of  mi^oinder  of  par- 
ties plaintiff,  being  an  exception  which,  if  tak- 
en belovr.  might  have  been  obviated  by  an  amend- 
ment will  be  Leld  to  be  waived  unless  raised 
in  some  manner  before  or  at  tbe  trial, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  fi  1186.] 

3.  Express  Statutobt  CoifsnucnoN— Con- 

BTBUCTION  OF  STATOtBS  IN  DBBOOATIOH  OF 

Common  Law. 
In  this  jurisdiction  it  Is  provided  by  statute 
(section  2d48.  Rev.  Laws  1930)  that  "the  rule  of 
the  common  law,  that  statutes  In  derogation 
thereof  are  to  be  strictly  construed,  has  no  ap- 
plication to  tbe  laws  of  this  state,  which  are  to 
be  liberally  construed  with  a  view  to  effect 
their  objects  and  to  promote  justice." 

4.  Usubt  *»142(1)— Action  to  Recoveb— Ne- 
cEssiTT  OF  Demand— Form. 

Although  demand  and  refusal  be  a  requisite 
to  tbe  right  of  tbe  plaintiff  to  commence  an  ac- 
tion for  tbe  recoveiy  of  usury  paid.  yet.  when 
thn  law  does  not  require  any  particular  form  or 
condition  for  either,  any  deman<1  will  be  suffi- 
cient which  notifies  tbe  lender  that  tbe  borrower 
intends  to  claim  tbe  benefits  given  him  by  tbe 
statute. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  8S  428,  429,  431.] 

5.  Usubt  ®=»1  42(1)— Action  to  Recoveb— De- 
mand—Statute. 

Record  examined,  and  held,  that  the  de- 
mand herein  constitutes  a  substauti.il  compliance 
with  the  proviso  of  section  1005,  Rev.  Lews 
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1010,  whidi  provides:  "Prorided,  such  action 
Bball  brou^t  within  two  years  after  the 
maturity  of  sudt  uaurioas  contract;  provided, 
further,  that  before  any  suit  can  be  brought  to 
recover  such  usurious  interest,  the  party  bring- 
ing such  suit  must  make  written  demand  for 
return  of  such  usury." 

[I5d.  Note.— For  other  cases,  see  Dsnry,  Cent. 
Dig.  §1  428,  428,  431J 

0.  Appeal  and  Ebroe  «=9301— PitESKNTATioir 
OF  GRonNDS  or  Review— Motion  fob  New 
Trial— AMonNT. 
The  Supreme  Court  will  not  examine  the 
record  to  ascertain  whetbw  the  amount  found 
by  the  court  or  jury  is  the  correct  amount,  or, 
indeed,  review  any  of  the  other  alleged  errors 
committed  at  the  trial,  which  are  not  presented 
in  the  lower  court  for  re-examination  by  motion 
for  new  trial  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1743.  1753-1755.] 

Error   from   Saperior   Court,  Muskogee 
CooDty ;  Fnrrar  L.  McCain,  Judge. 
On  rehearing.    Judgment  aSlrmed. 
For  torvaer  txpitdoa,  see  158  Paa  S78. 

Gay  F.  Ntiscm,  of  Oklaboma  CMy,  for 
plaintiff  In  error.  W.  IX  HalfhUl  and 
O'Hare  &  Devidsra,  all  of  HUE^ogee,  for 
defendants  In  error. 

EANE,  J.  This  was  an  action  commenced 
by  the  defendants  in  error,  plaintiffs  below, 
against  the  plaintiff  In  error,  defendant  be- 
low, for  the  purpose  of  recovering  twice  the 
amount  of  certain  usurious  Interest  paid  by 
the  plaintiffs  and  retained  by  the  defendant, 
contrary  to  section  1005,  Rev.  Laws  1010. 
Hereafter  the  parties  will  be  called  "plain- 
tiffs'* and  "defendant."  respectively,  as  they 
appeared  In  the  court  below.  After  the  evi- 
dence was  all  in,  the  Jury  by  direction  of 
the  trial  court  returned  a  verdict  in  favor 
of  the  plaintiffs  for  the  sum  of  $773.16,  upon 
which  judgment  was  duly  entered,  to  re- 
verse which  this  proceeding  in  error  was 
commenced. 

Whilst  the  petition  In  error  herein  contains 
many  assignments  of  error,  counsel  for  de- 
fendant in  his  brief  sammarlzes  the  points 
apcoi  which  he  relies  for  reversal  nnder  the 
following  subheads: 

IPint.  The  court  erred  in  overruling  defend- 
ant's motion  to  strike  from  plaintiffs'  second 
amended  petition  all  rtf  erence  to  the  borrowing 
of  tbe  sum  of  $600  on  October  20.  1909.  for 
which  a  note  for  $518.75  was  given,  due  Janu- 
ary 20,  1910;  and  all  reference  to  the  borrow- 
ing of  $400  on  November  24,  190^  for  which 
a  note  for  $412  was  given,  due  January  24, 
1910;  and  all  reference  to  the  payments  made 
on  said  notes,  to  wit,  the  sum  of  $30.75  on  Jan- 
uary 20, 1910.  and  the  sum  of  $12  os  January  25, 
1910 — to  which  adverse  ruling  the  defendant  ex- 
cepted. 

Second.  The  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  evidence  of  plaintiff,  to 
which  the  defendant  excepted,  and  for  error  of 
ttie  court  in  refusing  to  give  tbe  peremptory  in- 
struction requested  by  Uie  defendant  to  find  a 
verdict  for  the  defendant,  to  which  the  defend- 
ant excepted. 

Third.  The  court  erred  in  giving  a  peremptory 
instruction  to  find  a  verdict  for  the  plaintiffs 


in  the  sum  of  $773.10,  to  which  defendant  ex- 
cepted. 

Fourth.  The  court  erred  in  overruling  the  de- 
fendant's motion  for  a  uew  trial,  to  which  the 
defendant  excepted. 

[1]  Tlie  first  assignment  of  error  is  based 
upon  the  assumptlim  that  the  Instruments 
mentioQed  in  tbe  motton  to  strike,  upon 
which  the  usurious  interest  was  alleged  to 
have  beesi  paid,  matured  two  years  prior  to 
the  CO mmen cement  of  this  action;  theite- 
fore,  they  say.  all  right  of  action  for  double 
recovery  of  interest  thereon  was  barred  bj 
that  part  of  the  statute  whidi  requires  such 
action  to  be  commenced  within  two  years 
after  the  maturity  of  the  usurioaa  contract. 
The  eridnice  tends  to  ndtow  that  the  various 
notes  referred  to  in  the  motion  to  strike  were 
simply  renewals  of  several  original  notes; 
that  all  the  notes  involved  herein,  IS  la 
number,  were  part  of  the  same  contract,  and 
dmply  evidenced  the  original  loan  of  $900, 
which  was  the  only  money  plaintiff  ever 
received  from  the  bank.  In  order  to  extend 
the  time  of  payment  of  the  ori^nal  notes, 
renewal  notes  were  made  from  time  to  time; 
the  original  consideration  supporting  them 
all.  The  contract  to  pay  the  borrowH  sum 
of  $900  did  not  finally  mature  niitil  July  1, 
1912,  which  was  the  date  of  maturity  of  the 
last  renewal  note.  As  this  action  was  com- 
menced in  August,  1012,  it  Is  apparent  that 
this  was  well  within  the  statutory  period  of 
two  years. 

[2]  Tbe  contention  of  counsel  as  to  the 
second  assignment  Is  to  the  effect  that  in- 
asmuch as  the  evidence  showed  the  plain- 
tiffs  jointly  executed  the  notes  vfton  which 
this  action  Is  based,  and  that  all  the  pay- 
ments of  interest  made  upon  such  alleged 
usurious  contract  were  made  by  plaintiff 
Kent  Straban,  and  that  no  payments  were 
made  or  paid  by  plaintiff  Maud  Strabau; 
therefore  It  was  error  to  overrule  the  de- 
fendant's demurrer  to  the  evidence.  The  de- 
murrer to  the  evidence  is  in  the  following 
form: 

"Comes  now  the  defendant  and  donun  to  the 
evidence  offered  by  the  plaintiffs  for  tbe  reason 
that  it  does  not  prove  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant 
and  in  favor  of  tbe  plaintiffs." 

This  did  not  directly  present  to  the  trial 
court  for  coDdderatlon  tbe  question  of  mis- 
joinder at  parties  plaintiff  now  raised  by 
counseL  Neither  does  this  question  appear 
to  hare  been  presented  to  the  trial  court  for 
reexamination  1^  the  defendant  In  its  mo- 
tion tor  a  new  trial,  the  formal  grounds  for 
which  are  stated  as  follows: 

"First.  For  error  of  the  court  in  overruling 
the  ohjertion  of  the  d^endnnt  to  the  introduc- 
tion of  any  evidence,  to  which  tbe  defendant  at 
the  time  excepted. 

"Second.  For  error  of  the  court  in  the  ad- 
mis^on  of  evidence,  over  tbe  objection  of  the 
defendant,  to  which  the  defendant  at  the  time 
excepted. 

"Third.  For  error  of  the  court  in  excluding 
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evidenee  offered  by  the  dtfendant,  to  which  rol- 
ine  the  defendant  at  tiie  time  excepted. 

"Fourth.  Fop  error  of  the  court  in  oTerrnling 
the  demurrer  of  the  defendant  to  the  evidence, 
to  which  the  d^endant  at  the  time  ^cepted. 

"B^fth.  For  error  of  the  court  in  refueinp  the 
peremptory  instruction  offered  by  the  defendant. 

"Sixth,  For  error  of  tlie  court  in  refusing  in- 
■trnction  No.  1  offered  by  tha  defendant. 

"Seventh.  For  error  of  the  court  in  civlng  the 
I»M«mptor7  instruction  to  find  a  verdict  tor  the 
plaintiffs,  oTer  the  objectioo  of  the  defendant" 

It  is  well  settled  that  under  liberal  stat- 
utes, similar  to  otirs,  authorizing  ameod- 
ments  as  to  parties,  a  misjoinder  has  lost 
much  of  Its  former  Importance,  and  unless 
raised  In  some  manner  before  or  at  the  trial 
it  will  usually  be  held  to  have  been  waived, 
and  coDsegjieDtly  cannot  be  raised  for  the 
first  tlm«  on  afveal.  15  Enc.  PL  &  Pr.  581; 
White  T.  Portland.  67  Conn.  277,  34  Atl. 
1022;  Nelson  7.  Smith,  54  111.  App.  346; 
Mattoon  r.  Fallln,  113  111.  249;  Cofran  t. 
Shepard,  148  Mass.  582,  20  N.  B.  281;  Cmch- 
on  T.  Brown,  67  Mo.  38. 

The  question  of  misjoinder  of  plaintiffs 
not  having  been  directly  raised  at  the  trial, 
we  tbink  it  now  comes  too  late.  It  is  an  ex- 
ception which,  if  taben  at  the  trial,  ml^t 
hare  been  obviated  by  an  amendment  The 
ample  power,  now  given  to  courts,  to  allow 
amendments  without  costs,  renders  this'  ob- 
jection comparatlT^y  unimportant,  when  It 
does  not  affect  the  merits  of  the  case. 

[S-i]  The  next  contention  of  counsel  Is  to 
the  effect  that  the  demand  made  by  the 
plaintiffs  for  the  return  of  the  alleged  usurl- 
otis  interest  was  not  In  snbstantlai  compli- 
ance with  the  part  of  the  statute  <Bection 
1006,  Rer.  Laws  1910),  which  provides  that: 

"Before  any  suit  can  be  brought  to  recover 
midi  usurious  Interest,  the  party  bringiag  such 
suit  must  malie  written  demand  for^'^  inch 
nanrions  Interest 

The  demand  was  In  the  following  form: 
"Demand  is  hereby  made  upon  you  to  return 
to,  and  pay  to  the  undersifmed,  $112.35,  the 
same  being  for  usurious  and  illeKsl  interest  paid 
to  you  upon  a  certain  loan  made  to  us  during 
the  years  of  1910  and  1911 ;  tike  final  payment 
and  settlement  made  to  you  on  or  about  the  12th 
day  of  July,  A.  D.  1912." 

It  seems  that  the  amount  stated  In  the 
demand  was  the  sum  plaintiffs  conceived 
they  had  paid  as  usurious  Interest,  and  the 
oonteDtion  la  that,  inasmuch  as  the  demand 
was  for  a  specific  sum,  which  was  not  dou- 
tde  the  amount  of  the  usury  paid,  !t  was  not 
sach  a  demand  as  the  statute  required  as  a 
condition  precedent  to  the  right  of  the  plain- 
tiffs to  OMnmence  their  action.  In  discuss- 
ing the  question  of  a  proper  demand  In  Mill- 
er et  aL  V.  Oklahoma  State  Bank  of  Altus 
ct  al.,  157  Pac.  767,  which  was  an  action 
similar  to  this,  this  court.  In  an  opinion  by 
Mr.  Justice  Brown,  said: 

"We  also  hold  that  under  the  second  subdivi- 
sion of  said  section  1005,  where  the  borrower  of 
money  pays  therefor  a  exeater  rate  of  interest 
than  10  per  cent  per  annum,  he,  or  his  legal 
representatives,  may,  within  two  years  after 
maturity  of  inch  usurious  contract,  recover  from 


the  pKson,  firm,  or  corporation  taking  or  receiv- 
ing such  interest  twice  the  amount  of  the  inter- 
est so  paid,  provided  that,  before  bringing  such 
suit  the  party  bringing  the  same  most  make 
written  demand  ol  the  party  to  be  sued  for 
payment  of  the  sum  so  authorized  by  the  stat- 
ute to  he  recovned." 

And  again  in  the  same  opinion,  speaking 
upon  this  question  the  court  in  effect  re- 
iterates Its  former  statement  as  follows: 

"Where  interest  has  been  paid  greater  than 
10  per  cent  per  annum,  the  party  payins  the 
same  may  recover  double  the  sum  so  paid,  where 
the  action  therefor  is  within  two  years  after 
maturity  of  the  usurious  ccmtract  and  after  due 
demand  for  payment  of  the  sum  entitled  to  be 
recov«^." 

Therefore  we  take  It  that  it  Is  settled 
law  In  this  jnrisdictlon  that,  before  c(»nmenc- 
Ing  an  action  of  this  kind,  the  plaintiff  is 
required  to  make  written  demand  of  the 
party  to  whom  such  usurious  interest  has 
been  paid  of  the  sum  authorized  by  the  stat- 
ute to  be  recovered;  that  Is,  twice  the 
amount  of  the  interest  so  paid.  Now  the 
question  arises  whether  the  demand  herein, 
which  was  not  for  twice  the  sum  entitled  to 
be  recovered,  but  for  a  much  smaller  sum, 
was  a  substantial  compliance  with  the  terms 
of  the  statute.  We  find  this  question  also 
answered—and  righUy  answered,  we  think 
— in  the  affirmative  by  a  former  opinion  oC 
this  court  Ardmore  State  Bank  v.  Thomp- 
son, 164  Pac.  977,  not  yet  officially  reported. 
In  that  case,  as  in  this,  it  was  contended 
that,  inasmuch  as  the  plaintiff  "did  not  make 
demand  for  the  return  of  the  usury  before 
bringing  his  action,  but  that  instead  be  made 
the  demand  for  the  return  of  the  whole  In- 
terest paid,  the  demand  was  not  in  substan- 
tial compliance  with  the  statute."  The  court 
held  that  when  the  contract  is  usurious  and 
the  borrower  makes  a  written  demand  re- 
questing the  return  of  the  whole  Interest  so 
paid*,  Instead  of  twice  the  Interest  paid  over 
and  above  the  amount  allowed  by  law,  such 
borrower  is  within  his  rights. 

In  another  case  (Textno  Cotton  Exchange 
Bank  V.  Llston.  160  Pac.  82),  the  demand 
was  for  a  return  of  the  usurious  Interest 
charged,  reserved,  taken,  and  received,  and 
the  forfeiture  and  penalty  therefor,  without 
stating  any  amount  The  demand  was  held 
to  be  a  substantial  compliance  with  the  pro- 
visions of  section  1006,  Rev.  Laws  1910,  rela- 
tive to  the  demand  for  usury  paid.  In  pass- 
ing np«i  this  questicm,  the  court,  speaking 
through  Mr.  Oommissloner  Huyson,  who 
prepared  the  opinion  for  the  court,  said: 

"The  written  demand  made  by  Liston  was  a 
substantial  compliance  with  the  provision  in 
section  1005,  Revised  Lews  11)10,  relative  to  de- 
maud  prior  to  the  bringing  of  the  suit.  The  par- 
ty to  whom  usury  is  paid  is  in  as  good  a  position 
to  know  the  amount  of  such  usury  as  the  party 
who  pays.  In  most  instances  he  is  In  a  bet- 
ter position,  and  better  quali&ed  in  both  educa- 
tion and  training.  He  may  repay  such  usury 
upon  written  demand  being  made,  and  save 
himself  the  costs,  expenses,  and  penalty  inci- 
dent to  the  litigation  of  the  matter.  But  when 
a  substantial  compUanee  with  the  law  has  been 
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met  hf  tlie  party  who  payt  Mdi  nsnrr.  to  th« 

party  receiving  the  usury,  by  Berving  upon  lacb 
Mtrty  who  receives  the  usury  a  written  demand 
for  Its  return,  and  such  demand  ia  refused,  and 
miit  is  brought  and  a  recovery  bad,  the  cause 
will  not  bo  roTOtsed  iMcanse  of  some  technical 
error  as  to  the  amount  demanded,  bo  lone  as  the 
judgment  is  within  the  amount  demanded  in  the 
written  demand  and  is  upheld  by  the  evidence 
in  the  record." 

And  In  Btlll  another  case  (Ardmore  State 
Ba'nk  T.  Lee,  159  Pac.  003),  it  was  held.  "The 
notice  Is  not  defective  merely  because  a 
greater  sum  was  demanded  than  was  due." 
It  is  quite  apparent  from  the  foregoing  cas- 
es, and  others  of  like  tenor  which  might  be 
dted.  that  this  court,  there  being  no  statu- 
tory requirement  as  to  form,  has  uniformly 
held  any  form  of  demand  sufficient  wbldi 
notifies  the  lender  that  the  borrower  intends 
to  enforce  his  rights  under  the  penalty  danse 
of  the  usury  statute.  Generally,  It  may  be 
said  that,  although  demand  and  a  refusal  be 
a  requisite  to  the  right  of  the  plaintiff  to 
commence  an  action,  yet,  when  the  law  does 
not  require  any  particular  form  or  condition 
for  either,  any  demand  will  be  sufficient 
which  is  understood  by  the  parties  to  be  a 
claim  to  money  or  property  on  one  side  and  a 
refusal  to  pay  or  deliver  on  the  other.  1 
Oyc.  696:  Klefer  v.  Carrier,  53  Wis.  404,  10 
N.  W.  S62;  Smith  v.  Schulenberg.  34  WKs. 
41 :  Colby  r.  Reed,  99  U.  S.  660.  26  L.  Sd. 
484.  In  the  latter  case,  the  party  making 
the  demand  demanded  a  sum  largely  In  eX" 
cesB  of  that  which  he  was  entitled  to.  It 
was  contended  that  this  was  not  a  proper  de- 
mand. The  court  in  passing  npoa  the  auc- 
tion thus  raised  says: 

"Besponsive  to  tlie  second  request,  the  judge 
told  the  ^ury  that  where  a  party  draiands  more 
than  he  is  entitled  to  receive,  that  cireumstance 
alone  will  not  justify  the  other  party  in  refus- 
ing to  deliver  that  part  of  the  property  to  which 
the  party  making  tne  demand  u  entitled,  provid- 
ed it  is  dfsdnct,  wdl  known,  and  clearly  dis- 
tlnguisbable  from  that  to  which  the  demaodinn 

Erty  had  no  right ;  that  if  the  party  demanded 
5.000  of  the  stock  when  he  was  only  entitled  to 
2,000  of  the  same,  the  defendant  could  not 
properly  refuse  to  ddiT«  what  the  plaintiff  was 
entitled  to  receive,  on  the  ground  that  the  de- 
mand was  excessive.  Injustice  and  inconven- 
leoce  would  flow  from  any  different  rule,  and, 
inasmuch  as  we  are  all  of  the  opinion  that  the 
instruction  was  correct,  it  is  not  deemed  neces- 
sary to  pursue  the  subject.'' 

Tb9  great  weight  of  authority,  both  in  the 
state  and  federal  courts,  is  that  usury  stat- 
ut«i,  being  remedial,  should  be  giren  a  liber- 
al construction  that  will  carry  out  the  In- 
tention of  the  lawmaking  body.  Ordway  t. 
Central  Nat  Bank,  47  Hd.  217.  28  Am.  Bep. 
46S;  Farmm*  Mat.  Bank  v.  Dearlng,  91  U. 
S.  29,  23  L.  Ed.  196;  Eaker  t.  Bryant,  24 
CaL  87,  140  Paa  310;  Citizens'  Bank  t. 
Donnell,  172  Mo.  384,  72  S.  W.  926;  Albion 
Nat  Bank  Montgomery,  64  Neb.  681,  74 
N.  W.  1102. 

Id  ttUs  jurisdiction  It  ia  provided  stat* 
nte  (section  2948,  Rer.  Laws  191Q)  that: 

'^e  rule  of  the  common  law,  that  sututes  in 
dscogation  thereof  are  to  be  strictly  ooostrued. 


(OU 

has  no  application  to  the  laws  of  this  statSk 
which  are  to  be  Ubomlly  oonstmed  with  a  view 
to  effect  thetr  ohjecto  and  to  promote  jasttee.** 

l^e  object  of  requiring  the  plaintiff  to 
make  demand  before  the  CfHnmencement  of 
his  action  undoubtedly  Is  to  afford  the  de- 
fendant an  opportunity  to  refund  the  penal- 
ty imposed  upon  him  by  statnte  by  taking  a 
rate  of  interest  greater  than  Is  allowed  by 
law  without  being  put  to  the  expense  and  In- 
convenience of  litigation.  In  these  circum- 
stances, any  demand  which  notifies  the  lend- 
er that  the  borrower  Intends  to  claim  the 
benefits  glv&i  him  by  the  usury  law  consti- 
tutes a  substantial  compliance  with  the  pro* 
visions  of  section  1005,  Rev.  Laws  1910.  rela- 
tive to  the  written  demand  for  the  return  of 
the  usury  paid.  And  so  we  say  here,  as  was 
said  in  effect  in  Colby  v.  Reed,  supra,  and 
the  other  cases  hereinbefore  dted.  the  de- 
mand being  snffldent  to  notify  the  defendant 
that  the  plaintiff  Intended  to  claim  the  bene- 
fits given  him  by  the  usury  statute,  the  mere 
fact  that  It  was  for  a  sum  less  than  he  was 
entitled  to  did  not  justify  the  defendant  in 
refusing  to  tender  at  least  tbe  sum  demand- 
ed, and  then  rely  upon  this  technical  defect 
In  the  demand  to  defeat  any  recovery. 

[II  There  Is  some  contention,  made  for  the 
first  time  in  this  court,  that  tbe  judgmwt  en- 
tered by  the  trial  court  Is  excessive.  By  re- 
ferring to  the  grounds  for  new  trial  present 
ed  below,  whldi  elsewhere  are  set  ont  in 
full,  it  will  be  seen  that  this  question  was 
not  raised  In  the  court  below,  nor  presented 
to  the  trial  court  for  re-examinatlon  In  the 
motion  for  a  new  trlaL  It  Is  well  settled 
that  the  Supreme  Court  will  not  examine 
the  record  to  ascertain  whether  the  amount 
found  by  the  court  or  jury  is  the  correct 
amount  or.  Indeed,  review  any  of  the  other 
alleged  errors  committed  at  the  trial  whldk 
are  not  presented  In  the  lower  court  for  re- 
examination by  motion  for  new  trial  or  oth- 
erwise. McDonald  T.  Carpenter,  11  Okl.  115, 
66  Pac.  942;  Osbome  &  Co.  t.  Case  ^  al..  U 
Okl.  479,  69  Pac  263 ;  Weaver  v.  Kuchler  et 
al.,  17  OkL  188,  87  Paa  600. 

The  latest  expression  by  this  court  on  this 
question  called  to  our  attention  may  be  found 
in  Frick-Reld  Supply  Co.  v.  Hunter,  148  Pac. 
83.  wherein  the  point  was  made  that  the 
judgment  was  excessive  because  the  trial 
court  allowed  interest  at  the  rate  of  7  per 
cent  Instead  of  6  per  cent,  per  annum  from 
date  of  the  rendition  of  the  judgment  In 
passing  upon  this  question,  Mr.  Justice 
Sharp,  who  delivered  the  opinion  for  the 
court,  says: 

"As  to  the  point  that  the  judgment  should 
bear  6  and  not  7  per  cent,  interest  per  annum 
from  dste  of  rendition,  we  find  that  no  objection, 
to  the  allowance  or  rate  ot  interest  that  the 
judgment  should  bear,  was  made  in  the  lower 
court  either  at  the  time  tbe  journal  entry  of 
judgment  was  prepared  and  filed  or  in  tbe  motion 
for  a  new  trial.  It  is  a  rule  of  very  coiumoo 
application  that  (rf»iections  must  he  made  in 
toe  trial  co^  In  order  to  reserve  questions  for 
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nricv.  Hiis  aaritniBut  cannot  tlimfore  be 
WHWidcred." 

War  the  reasons  stated,  tbe  Judgmoit  of  the 
eooit  below  is  affirmed.  All  tbe  Justices  con- 
car. 


AfiKANSAS  TALLBX  NAT.  BANK  v.  Mc- 

OOLLOM  at  al.    (No.  8687.) 
CSairane  Court  of  Oklahoma.    Jan.  9,  1917. 
iUfaearuis  Doiied  May  29,  1917.) 

fSvllabuM  bv  the  Court.} 
L  Afpkai.  and  Ebbob  ^=>323(3)— Pabties  on 

APPKAL — DlSUISSAU 
AU  parties  against  whom  a  joint  judfnnent 
kas  been  rendered,  and  whose  interests  will  be 
ifected  by  a  reversal  or  modification  of  the  judg- 
Beot  appealed  from,  must  be  made  parties  to 
tke  ^«al ;  and  where  such  is  not  done  the  ap- 
peal will  be  diamiased. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Smt,  Cant.  Die  H  1796. 1»02.] 

2.  Appbax,  and  Ekbor  ®=9415 — Names  or  Ap-. 

PKLUkNTS— FODNOATIOH  FOB  APPEAL. 
He  fact  that  the  petition  in  error  purports 
ta  be  in  tbe  name  of  all  of  defendanta  in  no 
wiK  cures  tbe  neglect  to  property  lay  tbe  foun- 
dstion  for  appeal  in  the  lower  court  (foUowiog 
Bovles  et  al.  V.  Oooney  et  aL,  45  OkL  617,  146 
Pk.  221). 

[Ed.  Note.— EVtr  other  casea,  see  Appeal  and 
Brror,  Cent.  Dig.  %  2189  J 

Error  from  District  Court,  Pawnee  Coun- 
ty; Conn  Linn,  Judge. 

Action  by  tbe  Arkansas  Valley  National 
Bank  against  James  M.  McCollom  and  otb- 
m.  Judgment  by  default  against  defendant 
Jaines  M.  McCollom,  and  Judgment  against 
defendant  Anna  McCollom,  and  plaiutiff 
brings  error.  Dismissed. 

r.  C  Shoemaker,  of  Pawnee,  for  plaintiff 
In  error.  McNeill  &  McNeill,  of  Pawnee,  for 
defendants  In  error  Anna  and  Perry  McCol- 
lom. 

PER  CURIAM.  This  action  was  brought 
the  Arkansas  Valley  National  Bank,  plain- 
tiff in  error,  in  the  district  court  of  Pawnee 
county,  against  James  M.  McCollom  and 
Anna  McCollom,  defendants  In  error,  upon 
ttaree  promissory  notes  executed  by  them  to 
plalDtifr,  which  notes  were  secured  by  a 
mortgage  executed  by  defendants  upon  their 
lands.  Certain  other  parties  were  Joined  as 
defendants,  which  we  deem  not  necessary  to 
mration.  Anna  McCollom  answered,  and  set 
op  as  ber  defense  to  the  action  that  certain 
Qsnrlons  Interest  had  been  cbarged;  that  she 
was  entitled  to  certain  credits  on  said  notes, 
which  bad  not  been  made  by  plaintiff  In  er- 
ror, etc.  The  cause  was  tried  to  a  Jury,  and 
lemlted  in  a  verdict  against  Anna  McCol- 
tom.  upon  which  the  court  entered  judgment, 
iDd  also  rendered  Judgment  by  default 
■gainst  James  M.  McCollom.  The  Judgment 
recites: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  tbe  plaintiff  do  have  and  recov- 
er of  and  from  tbe  defendants  J.  M.  McCollom 
ud  Anna  McCoUom  the  sum  of  $630.89,  the 


amount  so  as  aforesaid  found  to  be  due  said 
plaintiff,  and  costs  herein,  taxed  at  f — — : 
that  said  judgment  bear  interest  at  the  rate  or 
10  per  cent,  per  annum." 

[1]  It  therefore  clearly  appears  that  this 
Is  a  Joint  Judgment.  Motion  to  dismiss  this 
appeal  has  been  filed  upon  the  ground,  among 
others,  that  James  M.  McCollom  has  not  been 
made  a  party  hereto,  that  no  case-made 
was  served  upon  him  or  his  attorney,  that 
no  summons  in  error  has  been  issued  or  serv- 
ed upon  him,  and  that,  since  the  Judgment 
was  a  Joint  Judgment,  he  Is  a  neceissary  par- 
ty to  this  appeal.  The  motion  will  be  sus- 
tained. It  Is  a  rule  In  this  jurisdiction,  too 
well  settled  to  require  the  citation  of  authori- 
ties, that  all  parties  to  a  Joint  Judgment, 
whose  interests  will  he  affected  by  a  reversal 
or  modiScatlon  of  the  Judgment  appealed 
from,  must  be  made  parties  to  the  appeal, 
and,  where  such  has  not  been  done,  the  ap- 
peal win  be  dismissed. 

[2]  Plaintiff  in  error  contends  that  Anna 
McCoUom  appeared  and  defended  tbe  action 
in  her  own  right,  and  for  and  In  behalf  of  her 
husband,  in  compliance  with  section  4685, 
Rev.  Laws  1910,  and  for  that  reason  James 
M.  McCollom  Is  not  a  necessary  party  to  this 
appeal.  This  contention  is  without  merit.  In 
view  of  the  fact  that  the  Judgment  rendered 
herein  was  a  Joint  Judgment  against  both 
Anna  and  James  M.  McCollom.  And  the  fact 
that  the  petition  In  error  purports  to  be  in 
the  name  of  both  defendants  in  error  In  no 
wise  cures  the  neglect  to  properly  lay  the 
foundation  for  appeal  in  the  lower  court. 
Bowles  et  al.  v.  Cooney  et  al.,  45  Okl.  517. 
148  Pac.  221.  Neither  is  there  any  merit  In 
the  contention  that  attorneys  for  defendants 
In  error  waived  tbe  issuance  and  service  of 
summons  in  error  and  accepted  service  of 
case-made  for  said  James  M.  McCoUom,  since 
said  attorneys  appeared  only  as  attorneys  for 
defendants  Anna  McCollom  and  Perry  McCol- 
lom. 

For  the  reasons  stated,  tbe  appeal  is  dis- 
missed. 


STATE  T.  HUPPEBT.    (No.  7477.) 
(Supreme  Court  of  Oklahoma.   May  15,  1917.) 

(Syttahua  hy  Editorial  Staff.) 

Appeai.  and  Erbob  ©=»1130(4)— Failube  to 

File  Bhief— Dismissal. 
Where  the  county  attorney  does  not  file  any 
brief  on  behalf  of  the  state  on  appeal,  the  ap- 
peal will  be  treated  as  having  been  abandoned 
and  will  be  dismissed. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2970,  S205J 

Commissioners^  Opinion,  tHvlsion  No.  8. 
Error  from  County  Court,  Rogers  County; 
H.  TcHU  Knlgbt,  Judge. 

Action  by  the  State  of  Oklahoma  to  confis- 
cate an  eatomobile;  L.  A.  Mupport,  interven- 
er, and  claimant  Judgment  for  Intervener, 
and  the  State  brings  error.  Dismissed. 


ss^or  otb«r  cat 
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W.  M.  Hall  and  D.  M.  BatteneeW,  both  of 
Claremore,  for  the  State  J.  I.  iloward  aud 
C.  B.  Holtzendorff,  both  c£  Claremore,  for  de- 
fendant In  error, 

HOOKER,  C.  This  action  was  originally 
Instituted  In  the  county  court  of  Rogers  coun- 
ty by  tbe  state  of  Oklahoma,  actfng  through 
the  county  attorney,  to  confiscate  one  certain 
automobile  on  account  of  it  being  used  In  the 
transportation  of  liquor  In  violation  of  law 
In  said  county.  The  proper  proceedings  were 
had  for  that  puriiose,  and  at  the  proper  time 
U  A.  Uuppert  inter\'ened,  claiming  to  hold  a 
chattel  mortgage  duly  recorded  upon  said 
automo4>ile,  and  that,  If  the  same  was  being 
used  in  transportation  of  liquor  In  violation 
of  law,  the  same  was  without  his  knowledge 
or  consent. 

The  cause  was  tried  In  the  county  court, 
and  after  the  evidenc'e  for  the  Inten'Mier  and 
the  state  was  heard  by  the  court,  the  jnry 
being  waived,  a  Judgment  was  rendered  In  be- 
half of  the  intervener,  directing  the  return 
of  the  automobile  to  him,  from  whldi  Judg- 
ment the  state  has  appealed. 

The  county  attorney  has  not  filed  any  brief 
on  behalf  of  the  state,  and  under  the  rule  of 
this  court  the  appeal  will  be  treated  as  hav- 
ing been  abandoned,  and  the  same  Is  there- 
fore dismissed. 

PER  CURIAM.   Adopted  In  wliole. 


In  re  BTFORD'S  WILL.    (So.  7289.) 
(Supreme  Court  of  Oklahoma.   May  16,  1917.) 

(SyttabuM  Jty  the  Court.) 

1.  Wills  €=)215 — Contest— Validity  of  Ex- 
ecution— CONSTEUCTION. 

While,  Id  a  contest  over  the  probate  of  a 
will,  its  coQStruction  is  not  before  the  court 
and  cannot  be  determined,  yet  the  court  can 
examino  the  contents  of  the  will  as  an  inci- 
dent, where  tt  would  aid  in  determining  the  va- 
lidity of  its  execution. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  8§  {>-22,  52a] 

2.  Wixxs  ^»25— EIxEOUTiON— Will  of  Fuld* 
Blood  Indian  —  Acknowledquent  and 

Approval. 
Tbe  due  execution  and  attestation  of  tbe 
,^iU  of  a  full-blood  Indian  member  of  tbe  Five 
Civilized  Tribes,  devUing  real  estate,  which 
disinherits  a  parent,  wife,  spouse,  or  children 
of  such  ludian,  involves  the  question  of  wheth- 
er or  not  such  will  is  acknowledged  and  ap- 
proved by  a  judge  of  the  United  States  Court 
for  the  Indian  Territory,  a  United  States  Com- 
missioner, or  a  judge  of  a  county  court  of  the 
state  of  Oklahoma  pursuant  to  Act  Cong.  April 
26,  1906,  c.  1876,  «  23,  34  Stat.  145,  as  amend- 
ed by  section  8,  Act  Cong.  May  27,  1908,  a 
190,  35  StaL  312. 

[Ed.  Note.— For  other  casea^  see  Wills,  Cent 
Dig.  {  53.] 

3.  Wills  ®=>25  —  Will  or  Pull-Blood  In- 
dian—Construction— Disinheritance. 

A  devise  by  a  full-blood  Indian  testator  of 
his  real  estate,  which  deprives  tbe  parent, 
wife,  spouse,  or  children  of  such  testator 
of  the  estate  therein  to  which  they  or  any 


of  them  would  succeed  upon  his  death  intestate, 
disinherits  such  parent,  wife,  spouse,  or  chil- 
dren, so  deprived,  within  the  provisions  of  Act 
Cong.  April  26,  1906^  e.  1876,  S  23.  34  Stat. 
145. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 

Dig.  i  53.] 

4.  Wills  ^=»2G— Validitt  of  Fuu.-Blood 
Indian— acknowlbdouent. 

Tbe  will  of  a  full-blood  Indian  member  of 

the  I-^ve  Civilized  Tribes,  devising  real  estate, 
which  disinherits  the  parent,  wife,  spouse,  or 
children  of  such  Indian,  is  invalid,  unless  ac- 
kuowk-dged  and  approved  in  conformity  with 
the  provisions  of  Act  Cong.  April  26,  1906, 
c.  1876,  i  23,  34  Stat.  145,  as  amended  bj 
Act  Cong.  May  27,  1908,  c.  199,  j  b,  35  Stat. 
312,  and  therefore  not  entitled  to  probate. 

nCd.  Note, — For  other  cases,  seo  Wills,  Cent. 
Dig.  S  53.] 

tAdditional  livUahu*  by  Editorial  Staff.) 

5.  W^LLS  ^=»25— Indians— Con STBUCTi ON  or 
Statute  —  "Iniieeiteo"  —  "Descend"  — 
"Disinuerit"— ■■DiSHERrsoN"— "Heib." 

Under  Act  Cong.  April  26,  1906,  c.  1876.  | 
22,  34  Stat  145,  providing  that  the  adult  heirs 
of  any  deceased  Indian  of  either  of  the  E^ve 
Civilized  Tribes,  whose  selection  has  been 
made  or  to  whom  a  deed  or  patent  has  been 
issued  for  hia  share  of  the  lands  of  his  tribe, 
may  sell  the  land  inherited  from  such  deceas- 
ed Indian,  the  word  "inherited"  is  synonymous 
with  tbe  word  "descend,"  as  used  in  the  origi- 
nal agreiHnent  with  the  Creek  Nation,  approv- 
ed by  Act  Cong.  March  1,  1901,  c.  676,  31  Stat 
861,  and  tbo  supplemental  agreement  approved 
by  Act  Cong.  June  30,  1902,  c.  1323,  32  Stat 
500,  and  covers  those  cases  where  beirs  take 
by  purchase  as  well  as  by  inberltance,  strictly 
speaking;  the  term  "disinherit"  in  this  con- 
nection, meaning  the  act  by  whidi  the  owner 
of  an  estate  deprives  the  person  of  the  right 
to  inherit  it  who  would  otberu'ise  be  his  heir, 
and  tbe  term  "disherison"  meaning  disinherit- 
ing, depriving,  or  putting  out  of  an  tnheritanoc. 
and  the  word  "heir"  relating  to  the  right  of 
succession  to  the  realty  of  a  person  dying  in- 
testate (citing  Words  and  Phrases,  First  Series, 
Disherison ;  Second  Series,  Inherit). 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dir.  S  53. 

For  other  definitiems,  see  Words  and  Phrases, 
fMrst  and  Second  Series,  Descend ;  Heir.] 

Commissioners'  Opinion,  I>lvlsl<m  Na  1. 
Krror  from  District  Court,  Garrln  County ; 
F.  B.  Swank,  Judge. 

Petition  by  A.  U.  Sbl  for  the  probate  of  tlie 
will  of  Ellen  Byford,  deceased,  opposed  by 
Simeon  Wesley  and  others.  Judgment  ad- 
mitting the  will  to  probate,  and  contestants 
bring  error.    Reversed  and  remanded. 

W.  H.  Woods,  United  States  Probate  Atty., 
of  Sapulpa,  for  plaintiffs  In  error.  Tom 
Wallace,  of  Sapulpa.  for  defoidant  In  error. 

RUMMOXS,  a  This  la  a  ikrofseeding 
brought  by  the  plaintiff  in  error  to  reverse 
the  action  of  the  district  court  of  Ganrln 
county  admitting  to  probate  the  last  will  and 
testament  of  Ellen  Byford,  deceased.  This 
cause  was  tried  in  tbe  court  below  upon  au 
agreed  statement  of  facts,  which  Is  as  fol- 
lows: 

"That  Ellen  Byford  was  a  full-blood  Choctaw 
Indian,  and  that  her  restrictions  bad  never  been 
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rODOTed  br  the  I>epartn)eiit  of  the  Interior  of  I 
the  Uoited  States,  or  any  representative  there- 
at That  the  only  psopcrty  that  the  deceiicnt 
nndertook  to  alienate  by  will  in  this  case  con- 
■iited  of  real  estate  and  is  of  the  value  of  about 
|4,S00,  and  is  compoeed  of  her  homestead  allot- 
BKDt  and  surolus  allotmimt  as  a  tDember  of 
the  Choctaw  Tribe  of  Indians.  That  at  the 
time  o{  her  death  she  was  an  ndiilt,  and  she  has 
DO  iasiM  born  Bince  March  4,  lOOB;  and  that 
sfae  left  DO  husband  surviving  her.  That  the 
•aid  Ellen  Byford  died  on  the  11th  day  of 
ilif,  1014.  and  at  the  time  of  her  death  she 
vas  a  renident  of  Garvin  coonty,  Okl.  That 
the  will  in  question  herein  was  duly  and  legally 
executed.  a9  provided  by  the  laws  of  the  stat« 
of  Oklahoma,  but  the  same  was  not  acknowl- 
edged before,  nor  approved  by.  a  judge  of  the 
United  States  Court  in  the  Indian  Territory, 
nor  a  United  States  Commissioner,  nor  any 
tioOBty  judge  of  the  county  court  of  the  state 
ot  Oklahoma.  That  at  the  time  of  the  execution 
of  tbc  will  aforesaid  tho  said  Bllen  Byford  was 
of  a  sound  and  disposini;  mind  and  memory, 
and  that  the  will  was  duly  and  properly  sign- 
ed, as  is  provided  by  the  law  of  the  state  of 
Oklahoma  on  the  17th  day  of  January,  1914, 
and  the  will  herein  is  the  only  will  left  by  the 
dfccdent.  Kllen  Byford,  and  that  the  contestants, 
Simeon  Wesley  and  Nelson  Wesley  and  Kd- 
mond  Wesley,  are  the  direct  issue  (children) 
of  the  said  Bllen  Byford.  and  are  full-blood 
Indians.  T%at  Joshua  Wesley  and  Florence 
Bedford,  named  in  said  will,  are  grandchildren 
ot  Uie  decedent.  Ellen  Byford,  and  are  also 
fall-blood   Choctaw  Indians, 

"It  is  agreed  that  the  sole  and  only  questions 
to  be  determined  herein  arc: 

"Firat.  Whether  or  not  a  full-blood  Indian 
having  DO  issue  born  since  March  4,  1006,  in 
being,  may  make  a  valid  will  disposing  of  real 
estate,  inclutling  her  homestead. 

"Second.  Whether  or  not  vmder  the  terms  of 
tbs  will  above  referred  to  (which  will  is  hereby 
referred  to.  and  made  a  part  of  this  agreed 
statement  of  facts),  there  is  such  a  disinhcrit- 
■ace  as  will  bring  this  will  under  the  suporvi- 
»oo  of  the  congressional  net  of  May  27,  1008. 
necessitating  that  said  vill  be  acknowledged  be- 
fore and  approved  by  a  judge  of  the  United 
States  Court  of  the  Indian  Territory,  or  a 
Cnited  States  Commissioner,  or  a  Judge  of 
the  eonntj  court  of  the  state  ol  OUaluHna." 

Tbe  will  ofTered  tor  probate  authorized  and 
directed  tbe  executor,  named  therein,  to  sell 
all  of  the  real  estate  of  Trhlch  testator  died 
sdsed.  and  directed  the  payment  by  said  ex- 
ecutor of  certain  trades  as  follows:  To  Nel- 
8on  Wesley,  son  of  testator,  the  sum  of  $500 
in  iDstallments  of  $50  every  three  months; 
to  Edmond  Wesley,  son  of  testator,  the  sum 
ot  $400  in  installments  of  $50  every  three 
mootbs:  to  Simeon  Wesley,  son  of  testator, 
the  sum  of  $400  in  Installments  of  $50  every 
three  months;  to  Florence  Bedford,  grand' 
dangbter  of  testator,  the  sum  of  $^  In  In- 
stallments of  $50  every  throe  months;  to 
Moses  Wesley,  grandson  of  tt^stator,  the  sum 
at  $S0O  in  installments  of  $50  every  three 
months;  and  to  Joshua  Wesley,  grandson  of 
testator,  all  tbe  residue  of  the  estate  of  tes- 
Utor. 

[I,  J]  Tbe  only  question  involved  In  the  de- 
tennlnatloD  of  this  case  Is  whether  or  not  the 
proTlsloDS  of  section  23  of  Uie  act  of  the  Con- 
iren  of  A^I  26,  lOOG,  as  amended  by  sec- 
Uoo  8  ct  the  Act  of  tbe  Congress  of  May  27, 


1B08,  governing  the  execution  of  wills,  de- 
vising real  estate,  by  full-blood  Indians,  are 
applicable  to  the  will  here  in  question.  Said 
section  23  is  as  follows: 

"Every  person  of  lawful  age  and  sound  mind 
may  by  last  will  and  testament  devise  and  be- 
queatli  all  of  his  estate,  real  and  personal,  and 
all  interest  therein:  Provided,  that  no  will  of 
a  full-bloud  Indian  devising  real  estate  shall 
be  valid,  if  such  last  will  and  testament  diidn- 
berits  the  parent,  wife,  spouse,  or  children  of 
such  full-blood  Indian,  unless  aeknowlodzed  be- 
fore and  approved  by  a  judge  of  the  United 
States  Court  for  tbe  Indian  Territory,  or  a 
United  States  Cummissioner."    34  Stat.  14S. 

Said  section  3  Is  as  follows: 

"Xliat  section  twenty-three  of  an  act  entitled 
'An  act  to  provide  for  tbe  final  disposition  of 
tho  affairs  of  the  Five  Civilized  Tribes  in  the 
Indian  Territory,  and  for  other  purposes,'  ap- 
proved April  twenty-sixth,  nineteen  hundred 
and  six,  is  hereby  amended  by  adding  at  the 
end  of  said  section,  the  words,  'or  a  judge  of 
a  county  court  of  the  state  of  C^lahoma.' "  35 
Stat.  312. 

It  is  argued  by  counsel  for  defendant  in 
error  that,  as  It  has  been  held  by  this  cou^ 
that,  lu  a  proceeding  for  the  probate  of  a 
will,  the  only  question  to  be  determined  by 
tbe  court  Is  the  factum  of  tbe  will  or  derlsa- 
vlt  vel  uon,  the  question  of  whether  or  not 
tbe  provisions  of  tbe  will  arc  yalid  and  cob- 
stitute  a  good  devise  or  bequest  was  not  be- 
fore tbe  court,  and  therefore.  It  having  been 
agreed  that  the  will  In  question  was  execut- 
ed in  conformity  to  the  laws  ot  Oklahoma,  it 
was  properly  admitted  to  probate. 

Unfortunately  for  defendant  In  error,  this 
Is  no  longer  an  open  question  In  tbla  Juris- 
diction. In  the  case  of  Bell  t.  Davis,  155 
Pac.  1132,  this  court  says: 

"Still  another  point  made  in  one  of  the  briefs 
as  a  reason  for  denying  the  probate  of  the  will 
is  that  its  execution  was  insulllcient  because 
it  was  not  acknowledged  before  a  judge  of 
a  United  States  Court,  or  a  United  btatos 
Commissioner,  or  a  judge  of  a  county  court 
of  the  state  of  Oklahoma.  This  point  di^peuds 
upon  wbether  or  not  decedent,  a  full-blood  In- 
dian, left  surviving  him  parents,  wife,  or  chil- 
dren, and  disinherited  some  or  all  of  them; 
and  a  consideration  of  the  point  does  not  in- 
vcivt  a  cunstruclon  of  the  will,  further  than 
as  an  incident,  and  to  tbe  extent  of  determining 
the  validity  of  its  execution,  •  •  •  This 
will  having  been  executed  since  tho  passage  <^ 
the  act  of  May  27,  1008,  supra,  if  it  does  dis- 
inherit such  persons.  It  is  Insutliclent  In  its  exe- 
cution, as  it  was  not  acknowledged  before  and 
approved  by  a  judge  of  a  county  court  of  Okla- 
homa." 

IQ  tbe  case  of  Homer  v.  McCurtaln,  40  OU. 
406,  this  court  holds  that  whether  a  will  Is 
acknowledged  before  or  approved  by  a  Judge 
of  the  United  States  Court  for  tbe  Indian 
Territory,  a  United  States  Commissioner,  or 
a  judge  of  the  county  court  of  tbe  state  of 
Oklahoma,  involves  tbe  question  of  due  exe- 
cution and  attestation.  In  re  Impunnubbee's 
Estate,  152  Pac.  346.  Nor  does  the  condu 
don  reached  by  this  court  In  tbe  cases  above 
<Ated  conflict  with  the  cases  of  Taylor  t.  HU^ 
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ton,  23  OkL  S54.  100  Pac.  S37,  18  Ann.  Cas. 
385 ;  Nesbltt  t.  Gragg,  36  Okl.  703.  120  Pac. 
7(3;  In  re  Allen's  Estate,  44  Okl.  302,  144 
Pac.  1055;  and  Chonteaa  t.  Choateau,  152 
Pac.  373 — relied  wpan  by  defendant  In  error. 
In  those  cases  the  question  whether  the  for- 
malities and  reqalrements  connected  with  the 
adcnowledgment  and  approval  of  wills  de- 
vMng  real  estate,  which  disinherited  persons 
belonging  to  the  classes  mentioned  In  said 
Acts  of  Congress,  bad  been  complied  with, 
was  not  before  tbe  court  and.  was  not  dla- 
cnmed  by  It 

[3-5]  It  therefore  follows  that  the  ques- 
tions- whether  or  not  the  will  In  question 
comes  wltbln  the  provisions  of  the  acts  of  the 
Congress  of  April  26, 1006,  and  Hay  27,  lOOS, 
as  to  acknowledgment  and  approral  of  the 
will  of  fall'blood  Indians  devising  real  es- 
tate, arlA  whether  or  not  said  will  bas  been 
executed  In  conformity  therewith,  were  be- 
fore the  trial  court  for  determlnaUon  and 
are  now  before  as  for  consldwatlon.  Wheth- 
er or  not  this  wilt  was  duly  «ecnted  and 
a  valid  will  nnder  the  provisions  of  the  acts 
of  tbe  Congress  above  referred  to  depends 
upon  the  interpretation  and  definition  of 
tiie  word  "dlidnherlts,"  contained  In  tbe 
statutes.  On  behalf  of  defendant  in  error. 
It  has  been  ably  and  ingeniously  argued  that 
tbe  sons  of  the  testator,  plaintUfa  in  errw, 
were  not  dlednherlted  by  tbe  terms  of  Bald 
will,  because  provldon  was  made  for  each 
of  them  therein.  If  the  word  "disinherit" 
were  given  the  popular  meaning  whldi  at- 
taches to  it,  there  might  be  ground  for  the 
contention  of  the  defendant  in  error ;  but  In 
construing  this  act  of  the  Congress  we  must 
apply  tbe  legal  meaning  attached  to  the 
words  used  therein.  In  construing  said  acts, 
we  must  also  take  Into  consfderatlon  the 
history  of  legislation  by  the  Congress  with 
reference  to  the  lands  of  the  Indians  and  the 
apparent  policy  of  Hie  Congress  In  rtiation 
thereto. 

Black's  Law  Dictionary  defines  "Inherit"; 
"To  take  by  Inheritance.  Take  as  heir  on 
the  death  of  the  ancestor."  "I^oberit": 
"The  act  by  which  the  owner  of  an  estate  de- 
prives the  person  of  the  right  to  inherit  the 
same  who  would  otherwise  be  bis  heir." 
Rouvler's  Law  IHctlonary  defines  "dislnhcr: 
It":  "An  act  by  whldi  a  person  deprives  bis 
heir  who,  wltliout  such  act,  would  Inherit" 
"Disherison"  is  defined  to  be:  "EHsinherltlng, 
depriving  or  putting  out  of  an  Inheritance." 
3  Words  and  Phrases,  First  Scries,  2102. 
"To  inherit  is  to  talie  as  an  heir  at  law  by 
descent  or  distribution."  "The  word  'Inherit- 
ed* as  applied  to  real  estate  implies  taking 
immediately  from  the  testatw  upon  his  death 
as  heirs."  "  'Inherit*  •  •  •  as  used  In  a 
will  directing  that  testator's  grandchildren 
ore  to  Inhn-lt  equally  as  one  of  his  heirs  at 
law,  means  to  take  by  law  and  imt  under  tbe 
will  as  one  of  the  hcdrs  at  law  ot  tbe  estate. 
The  words  Inherit*  and  "heir*  in  a  technical 
■WM  relate  to  tbe  right  (tf  succession  to  tbe 
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rreal  estate  of  a  person  dying  intestate,  and 
when  used  In  a  statute,  aa  well  as  In  a  will 
or  other  Instrument  they  will  be  taken,  to 
have  been  employed  in  their  1^1  sens&"  4 
Words  and  Phrases,  First  Series,  3606.  "The 
term  inherited,'  as  used  in  Act  of  Cong. 
April  26,  1906,  c.  1876,  |  22,  providing  that 
the  adult  beirs  of  any  deceased  Indian  ot  ^- 
tber  of  tbe  Five  Civilized  Tribes,  whose  se- 
lection  had  been  made  or  to  whom  a  deed  or 
patent  has  been  Issued  for  his  share  of  the 
lands  of  the  tribe  to  which  be  belongs  or  be- 
longed, may  sell  the  lands  Inherited  from 
such  deceased  Indiana,  Is  synonymous  vfith 
the  word  'descend'  aa  nsed  in  the  original 
agreement  with  the  Greek  Nation,  approved 
by  Act  Cong.  March  1,  1901,  c.  676,  31  Stot 
861,  and  the  Supplemental  Agreement  ap- 
proved by  Act  Cong.  June  30,  1902.  c.  1323.  32 
Stat  500.  and  covers  those  cases  where  helri 
take  by  purchase  as  well  as  by  Inheritance 
strictly  speaking."  2  Words  and  Phrases, 
Second  Series,  1070;  ShnlUa  t.  UacDougal 
(C.  C.)  162  Fed.  331. 

Tbe  history  of  the  legislation  by  the  Con- 
gress governing  tbe  lands  of  Indians,  and 
particularly  the  lands  allotted  to  fnll-blooda. 
shows  condndvely  that  It  baa  been  the  pu^ 
pose  of  the  Cwgresa  as  to  tbe  fuU-bloods  to 
encourage  In  every  way  the  keeping  and 
holding  by  such  fnll-bloods  of  the  lands  al- 
lotted them  and  to  discourage  anU  restrict 
the  alienation  of  such  landa  by  the  full- 
bloods.  This  being  the  case,  we  conceive  tlut 
It  was  tbe  purpose  of  the  Congress  by  the 
provisions  of  act  of  March  2^  1006,  under 
con^deratlon,  to  r^trict  the  alienation  by 
will  of  the  lands  of  full-blood  members  of  the 
Five  Civilized  Tribes  from  tbelr  heirs  at  law 
and  to  throw  around  the  execution  of  wUla 
made  by  full-blood  monbers  of  said  tribes, 
seeking  to  alienate  from  their  heirs  at  law 
the  lands  which  would  otherwise  descentt 
to  them,  additional  safeguards  and  formal- 
ities. Holding  tills  view  of  the  purpose  of 
Congress,  and  taking  Into  consideration  the 
legal  meaning  of  tbe  woi^  "disinherit"  as 
defined  In  the  citations  above  quoted,  we 
have  reached  the  conclusion  that  any  provi- 
sion attempted  to  be  made  in  the  will  of  a 
full-blood  member  of  any  of  the  Five  Clvllls* 
ed  Ti-lbes,  which  seeks  to  deprive  or  does  de- 
prive, any  heir  at  law  of  any  part  of  tbe 
estate  In  lands  which  he  would  otherwise  in- 
herit by  the  law  of  descent  and  succession  ot 
this  state  upon  the  death  ot  testator,  is  an  at- 
tempt to  disinherit  such  heir,  and.  If  sucA 
heirs  are  of  the  class  of  persons  described  in 
act  of  the  Congress  of  March  26,  1906,  such 
will  must  be  executed,  acknowledged,  and 
approved  In  conformity  with  the  provisions 
of  said  act  or  it  will  be  invalid. 

If  the  testator  may  bequeath  to  any  bdr  at 
law,  who  la  among  tbe  class  of  persona  m^- 
ti(med  in  aald  act  of  Congress,  a  nun  oC 
money  in  lieu  of  the  estate  In  his  lands  whldi 
would  descend  to  such  heir  upoii  his  death 
Intestate,  the  snfflelency  of  ttw  sum  of  moaey 
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to  be  bequeathed  In  Ilea  of  nicb  loh^table 
interest  cannot  be  determined  by  the  courts 
as  a  matter  of  law,  and  the  validity  of  tbe 
will  would  be  determined  uvm  expert  tea- 
tlnumy  as  to  the  valne  of  real  estate,  a  mat- 
ter both  uncertain  and  indeflnlte,  or  tbe 
testator  may  at  bia  will  provide  a  bequest  so 
small  as  to  be  In  effect  a  total  Olstuherltance 
In  the  popular  acceptatton  of  said  term.  We 
feel  cooTinced  that  a  devise  by  a  testatOT  of 
any  real  estate  which  deprives  an  heir  at  law 
of  the  estate  to  which  that  belr  would  suc- 
ceed upon  his  death  Intestate  Is  a  legal  dls- 
Inhcaltence,  and  such  ta^rs  at  law  are  there- 
by dMntaerlted  as  to  such  real  estate.  Hav- 
ics  reached  this  conclusion,  It  -is  apparent 
ftom  the  agreed  stetement  of  ffacte  and  tbe 
findings  of  the  court  In  the  Instant  case  that 
the  will  disinherits  the  plalntlfls  In  error, 
and  that  sosne  of  the  plalntlffa  In  error  are 
among  the  classes  of  persons  describc^d  in  see- 
tlon  23  of  the  act  of  the  Congress  March  26, 
1006,  and  that  said  will,  not  having  been 
executed,  a^knowle^ed,  and  aK>Toved  in  ac- 
cordance with  the  provtstona  ot  said  act,  is 
Invalid  and,  and  not  being  sufflcienay  execut- 
ed, was  not  entitled  to  probate; 

The  judgment  of  tbe  trial  court  should 
therefore  be  reversed,  aiM  the  cause  remand- 
ed, with  Instructions  to  the  trial  court  to  pro- 
ceed In  accordance  with  this  opinion. 

FEB  CURIAM.  Adopted  In  whole. 


GARLAIO)  et  sL  V.  UNION  TRUST  00.  «t  aL 

(No.  8265.) 

(Supreme  Court  of  Oklahoma.   April  24.  1917.) 

(Svllabut  hu  the  Court,} 

1.  MOBTGAQBS  «s>aOT  —  UsuRT  «=a34,  48  — 
Rate  or  Imtebkot— Moktoaox  Loam— Bbh- 

EDY. 

Tbe  morteage  sought  to  be  foreclosed  was 
dated  Ma;  2§,  1912,  secured  the  repayment  of 
a  loan  of  $50,000,  evidenced  b;  50  gold  notes 
for  $1,000  each,  the  first  two  being  due  Decem- 
ber 1,  1012.  All  were  payable  to  bearer  or  the 
ngiatBKd  bolder  thereof,  with  6  per  ceot.  inter- 
est per  annum  fhnn  Jane  1,  1912,  and  each 
provided  that  if  any  Inatallment  ot  princiiial  or 
interest  was  not  paid  when  due,  "the  principal 
of  this  and  all  of  said  Dotes  shall  become  due 
snd  payable,"'  and  "said  principal  aam,  if  not 
paid  at  maturity,  shall  bear  Interest  at  the  rate 
of  10  per  cent  per  annum  with  annual  rests 
after  maturity  until  paid."  At  the  time  the 
evidence  of  debt  was  made,  executed  and  deliT- 
ered,  mortgagee  deducted  $2,500  from  the  princi- 
pal sum  of  the  loan,  and  exacted  of  the  mort- 
gag:ors  a  note  for  $2,750,  payable  one  year  after 
date,  with  S  per  cent,  interest  per  annum  until 
paid,  upon  which,  on  November  25,  1912,  mort- 
gagors paid  the  semiannual  interest,  amounting 
to  $110.  At  tbe  time  the  first  two  notes  fell 
due.  I>ecember  1,  1912,  mortgagors  defaulted, 
but  on  December  2l8t  paid,  as  interest  on  the 
loan,  $1,572.22,  whereupon  the  mortga^cee  elected 
to  accelerate  the  maturity  of  the  principal  of  the 
loan  and  sued  to  foreclose  therefor.  BeUL  ac- 
ceptins  the  concession  that  the  $2,500  deduct- 
ed to  be  interest  paid,  and  the  mortgage  of 
y2,7RO  to  be  interest  charged  od  the  loan,  and 
lite  $110  semiannual  interest  to  be  also  interest 


paid,  as  all  interest  paid  and  charged  for  the  en- 
tire time  the  loan  had  to  run,  had  the  contract 
been  performed,  did  not  exceed  the  lawful  rate, 
tbe  trial  court  did  right  in  holding  the  tracsac- 
timt  free  from  usury.  Held,  further,  that  be- 
cause the  mortgagee,  undar  tne  contract,  by  the 
exercise  of  his  option  accelerating  the  maturity 
of  the  loan,  was  entitled  to  demand  more  than 
the  amount  of  the  loan  with  legal  interest  to  tiie 
time  the  loan  is  called  does  not  make  tbe  trans- 
action usorious.  Held,  further,  that  neither  was 
the  evidence  of  debt  usurious  upon  its  face  he- 
cause  it  provided  for  interest  on  the  principal 
sum  at  6  per  cent,  per  annum  before  maturity 
and  10  per  cent,  thereafter,  with  annual  rests 
until  paid.  Whether  the  increase  of  4  per  cent. 
was  for  the  "detention"  of  money,  in  cootraven- 
ticm  of  the  statute,  or  was  a  peualOr,  being  an 
increase  to  the  maximum  legal  rate  of  interest 
only,  the  evidence  of  debt  was  a  valid  contract 
for  the  payment  of  interest  Held,  further,  that 
plaintlCF  was  not  entitled  to  recover  on  and  -have 
foredosed  its  mortgage  for  $2,750,  for,  having 
been  executed  to  secure  the  payment  of  Interest 
charged  and  unearned  at  tbe  time  of  the  accel- 
eration of  the  maturity  of  the  principal  debt  of 
$50,000.  said  $2,750  mortgage,  like  the  remain- 
ing unpaid  interest  coupons  securing  the  inter- 
est on  said  debt  of  $50,000,  was  discnarged. 

[Ed.  Note.— For  other  cases,  see  Mortgagea. 
Cent.  Pig.  §§  864,  897;  Usury,  Cent  Dig.  |f 
83-89.  101,  102.] 

2.  MORTGAQES  4=a4S9 — FOBECLOSUEE— IhTEB- 

KST— Set-Oft. 
The  mortgage  sought  to  be  foreclosed  was 
dated  May  25.  1912,  to  secure  the  payment  of  a 
loan  of  $50,000,  evidenced  by  50  gold  notes  of 
$1,000  each,  the  two  first  being  due  December  1, 
1912.  AH  were  payable  to  bearer  or  the  regis- 
tered holder  thereof,  with  8  per  cent,  interest  per 
annum  from  June  1,  1912,  and  each  provided 
that  if  any  installment  of  jirincipal  or  interest 
was  not  paid  when  due,  "The  principal  of  this 
and  all  of  said  notes  shall  become  due  and  pay- 
able. •  •  • "  At  the  time  the  evidence  of 
debt  was  made,  executed,  and  delivered,  mort- 
gagee deducted  $2,500  from  tbe  principal  sum  of 
the  loan,  and  exacted  of  the  mortgagors  a  note 
for  $2,760,  payable  1  year  after  date,  with  8  per 
cent  Interest  per  annum  until  paid,  upon  which, 
on  November  25, 1912,  mortgagors  paid  the  semi- 
annual interest,  amounting  to  $110.  At  the  time 
the  first  two  notes  fell  due,  December  1,  1912, 
mortgagors  defaulted,  but  on  December  2l8t  paid 
as  interest  on  tbe  loan  $1,572.22,  whereupon  the 
mortgagee  elected  to  accelerate  the  maturity  of 
the  principal  of  the  loan  and  sued  to  foreclose 
therefor,  which  was  done,  whereupon  the  court 
renrlered  judgment  in  favor  of  plaintiff  for  $60,- 
000,  with  interest  thereon  at  B  per  cent  from 
December  1,  1912,  to  the  date  of  the  judgment, 
amounting  m  all  to  $52,666.67,  together  with 
10  per  cent  of  that  amount  for  an  attorney's 
fee.  Held,  error.  Id  that  the  court  should  have 
allowed  interest  at  6  per  cent  on  the  $50,000 
from  June  1,  1912,  to  the  date  of  the  judgment, 
which,  principal  and  interest,  would  be  $54,166.- 
66.  And  for  this  amount  tbe  court  should  have 
rendered  judgment,  had  not  defendants,  on  May 
25,  1012,  already  paid  $2,500,  conceded  to  be 
interest  in  advance,  upon  which  there  should  be 
allowed  them  interest  at  6  per  cent  from  that 
date  up  to  the  date  of  the  judgment  that  is,  in 
.ill,  $2,711.16,  and  had  not  defendants  also  al- 
ready, on  November  25,  1912,  paid  $110  as  the 
semiannual  interest  on  the  $2,7dO  mortgage,  up- 
on which  a  like  rate  of  interest  should  be  al- 
lowed them  from  that  time  up  to  the  date  of 
judgment,  or  in  all  $115.64,  and  had  not  defend- 
ants also  paid,  on  December  21,  1912,  $1,572.22 
as  interest  on  the  debt,  upon  which  should  be 
allowed  6  per  cent,  interest  up  to  the  date  of 
the  judgment  or  in  all,  $1,642.04,  making  the 
total  of  interest  paid  by  defendants  in  advance 
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$4,469.44,  being  an  overpayment  of  interest  on 
the  debt  <^  $302.78,  which  should  be  credited 
thereon,  leaving  due  on  the  principal  loan  $49,- 
679.22.  for  which  the  court  shonld  have  rendered 
judgment,  plus  10  per  cent,  of  that  amount  ai 
an  attorney's  fee,  or  in  all  $54,647.14. 
'  [Ed.  Note— For  other  cases,  see  MortgageB, 
Cent.  Dig.  H  1425-1430,  1470.] 

3.  Ububt  te=3l01-^SBT-On-  of  Ububt— Fobe- 

CLoauBx  or  Mobtoaob. 
The  second  mortgage  upon  the  same  property 
was  made,  executed,  and  delivered  to  necare  a 
loan  of  $15,750  for  3  years,  with  coupons  there- 
to attached  for  $787.50  each,  payable  semian- 
nually, with  interest  at  10  per  cent  per  annum. 
$750  was  deducted  from  the  principal  at  the 
time  of  the  loan,  and  retained  as  interest  paid 
upOD  the  loan,  and  the  first  coupon  was  paid 
when  due.  Upon  failure  to  pay  the  second  cou- 
pon, the  mortgagee  exercised  bis  option,  and. ac- 
celerated the  payment  of  the  loan  and  foreclosed, 
whereupon  he  was  met  with  a  plea  of  usury, 
which  the  court  sustained,  and  set  off  the  debt 
with  $4,fir»0,  and  rendered  judgment  in  favor 
of  the  mortgagee,  foreclosing  his  mortgage  for 
the  balance  of  the  debt.  On  appeal  by  the  mort- 
gagors, assigning  that  the  court  erred  io  allow- 
ing a  set-off  for  snid  amount  only,  held,  constru- 
ing Rev.  Laws  1910,  §  1005,  that  the  $750  de- 
ducted from  the  principal  at  the  time  the  loan 
was  made  and  the  $787JK)  paid  to  take  np  the 
first  interest  coupon,  or  in  all,  $1,537.50,  was  in- 
terest paid  on  the  loan,  whicli  left  2  years  and 
6  monuis'  interest  charged  and  unpaid,  or  $3,- 
937.50,  twice  the  amount  of  which,  or  $7,875, 
the  mortgagors  were  entitled  to  have  s^t  off 
■gainet  the  mortgaged  debt,  and.  not  $4,650,  as 
found  by  the  trial  court,  leaving  due  thereon  $7,- 
875,  plus  10  per  cent  thereof  as  an  attorney's 
fee,  for  the  payment  of  which  the  mortgage 
should  be  foreclosed. 

[Ed.  Note.— For  other  cases,  see  Uniry,  Cent 
Dig.  ft  235-240.] 

Error  from  District  Court,  Oklahoma 
County ;  W.  R.  Taylor,  Judge. 

Action  by  the  Union  Trust  Company  and 
the  UulOD  Trust  Company,  as  trustee,  against 
D.  N.  Garland  and  wife  and  J.  C.  Barr  and 
wife  on  notes,  and  to  foreclose  a  mortgage 
or  deed  of  trust,  and  agulust  one  SUas  Row- 
land, in  which  W.  J.  Walker  Interrened  by 
answer  and  cross-petition.  Decree  for  fore- 
closure, and  for  foreclosure  hy  defendant 
Walker  against  defendants  Garland  and  Barr, 
and  such  defendants  bring  error.  Reversed 
and  remanded,  with  directions. 

See.  also,  154  Pac.  676. 

Stuart,  Cruce  ft  Cruce  and  L.  D.  Mitchell, 
all  of  Oklahoma  City,  for  plalntlffa  In  error. 
Ames,  Chambers,  Lowe  ft  Richardson,  of  Ok- 
lahoma City,  for  defendants  In  error. 

TURNER,  J.  On  January  — ,  1913,  in  the 
district  court  of  Oklahoma  county.  Union 
Trust  Company,  a  corporation,  and  the  same 
Company  as  trustee,  defendant  In  err<Nr,  sued 
I).  N.  Oarland  and  Inez,  his  wife,  J.  C.  Barr 
and  OlUe,  bis  wife,  plaintlfTs  In  error,  upon 
tbclr  50  certain  real  estate  gold  notes  of 
$1,000  each,  made,  executed,  and  delivered 
by  them  on  May  25,  1912,  to  the  Union  Trust 
Company  as  trustee,  all  of  which  later  came 
into  Its  hands  as  registered  holder.  Two  of 
said  notes  were  payable  December  1,  1912;  3 


Jnne  1,  1913;  2  December  1,  1913;  3  June 
1,  1914;  2  December  1, 1914;  3  June  1.  1915: 
and  35  June  1,  1918.  Each  was  made  pay- 
able to  bearer  or  to  the  registered  header 
thereof,  and  provided  for  6  per  cent  interest 
per  annum  from  June  1,  1012.  E^ach  further 
provided  that  the  printdpal  sum,  "if  not  paid 
at  maturitr,  shall  bear  interest  at  the  rate 
of  10%  per  annum  with  annual  rests  after 
maturity  until  paid."  At  the  same  time  plain- 
tiff sued  to  foreclose  a  mortgage  or  deed  of 
trust,  tn  favor  of  the  Union  Trust  Company 
as  trustee,  glveu  by  defendants  upon  a  cer- 
tain 10-fitory  building  In  Oklahoma  City  to  se- 
cure the  payment  of  said  notes.  Among  oth- 
er things  the  petition  alleged  that,  by  rea- 
son of  defendants'  failure  to  pay  the  two 
$1,000  notes  falling  due  December  1,  1912, 
plaintiff  bad  elected  to  declare  the  whole  debt 
due  and  payable,  pursuant  to  the  terms  of 
the  mortgage,  which  provides  that  In  case 
default  should  be  made  in  the  payment  of 
any  coupon  or  notes  thereby  secured  when 
the  same  became  due,  the  trustee  may,  upon 
certain  conditions  (complied  with)  'declare  the 
principal  of  all  notes  thereby  secured  Im- 
mediately due  and  payable;  that,  although 
its  Hen  was  prior  to  that  of  all  others  upon 
the  property,  .one  Silas  Rowland  claimed  some 
interest  therein  inferior  to  that  of  plaintiff's 
lien,  and  prayed  judgment  for  the  full 
amount  of  the  mortgage  debt,  to  wit,  $50,- 
000,  with  interest  at  10  per  cent,  per  annum 
and  an  additional  10  per  cent  as  an  at- 
torney's fee,  and  for  a  foreclosure  of  the 
mortgage,  and  that  Rowland's  interest  in 
the  property.  If  any  he  have,  be  declared  in- 
ferior and  subject  to  the  lien  of  the  mort- 
gage. 

For  answer  defendants,  after  dmylng  every 
allegation  In  plaintiff's  petition,  except  sncti 
as  were  spedflcaUy  admitted,  as  a  second  de- 
fense, admitted  the  execution  and  delivery 
of  the  notes  and  mortgage  sued,  and  alleged, 
that  the  consideration  for  same  was  the  loan 
of  $50,000;   that  plaintiff,  through  Its  offi- 
cers and  agents,  knowingly  and  wrongfuUy 
and  with  Intent  to  violate  the  laws  of  the 
state,  with  reference  to  the  diarglng  of  usu- 
rious Interest,  (barged,  reserved,  and  recdved 
from  defendants,  and  that  defendants  paid, 
plaintiff  $2,500  cash  at  the  time  of  the  loan  as 
Interest  for  the  use  at  said  money  from  the 
date  of  the  execution  of  said  instruments  un- 
til December  21, 1912,  and'executed  to  plain- 
tiff a  note  for  $2,750,  bearing  8  per  cent  In- 
terest, and  payable  one  year  thereafter,  and 
made  Interest  payments  amounting  to' 
572.22,  orin  all  $6,822.22.  b^g  inteiest  ex- 
acted during  that  time  at  the  rate  of  2T 
per  cent  per  annum ;  and  that  by  reason 
of  such  usurious  charge  defendants  wen* 
entitled  to  set  off  against  plaintiff's  demand 
twice  said  sum  so  reserved,  to  wit,  $13,644.4-1. 
For  further  answer  def^dants  submitted  a. 
calculation  to  show  that  on  the  face  of  ttio 
evidence  of  debt  and  the  commission  noto 
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of  $2,750,  the  UEFury  reserved  and  charged 
was  $12,830,  and  prayed  that  double  said 
nmonnt,  or  $25,660,  be  set  off  against  plain- 
tifTs  demand.  For  farther  answer  tibey  al- 
lege for  the  reason  that,  by  the  terms  of 
the  bonds  and  tbe  coupons  thereto  attached, 
there  Is  reserved  end  charged  6  per  cent  In- 
terest per  annum  upon  Oie  bonds  before  ma- 
turity and  10  per  cent  thereafter  until  paid, 
the  same  are  usurious  because,  they  say,  this 
Increase  of  4  per  cent,  was  for  the  "deten- 
tion" of  money  in  contravention  of  the  stat- 
ute, and  entitles  defendants  to  set  off  against 
the  debt  twice  the  amount  thereof.  By 
amendment  a  count  was  added  to  the  peti- 
tion, praying  Judgment  on  the  noto  for  $2,- 
760  and  for  a  foredosnre  of  the  mortgage  by 
which  the  same  was  secured;  said  note  hav- 
ing matured  since  the  beglbning  of  the  suit. 
For  reply,  after  a  specific  denial  of  all  new 
matter  set  up  fn  the  answer,  tbe  Union  Trust 
Company,  after  reciting  the  fact  of  the  loan 
and  the  dates  upon  which  It  was  payable, 
said: 

"That  at  the  time  of  the  execution  of  the  notes 
or  bonds  and  deed  of  trust  securiog  the  payment 
of  said  indebtedness  tbe  said  defendants  above 
named  paid  to  plaintiff  the  sum  of  $2,&00,  and 
executed  and  delivered  to  tbe  Union  Trust  Com- 
pany their  note  tor  $2,750,  with  interest  at  8 
per  cent,  per  annum,  payable  on  May  25,  1913, 
secured  by  a  second  mortgage  upon  said  proper- 
ty, and  that  plaintiff  is  still  the  owner  and  Irald- 
er  of  said  note,  and  same  has  never  been  trans- 
ferred or  negotiated  and  is  nnpaid. 

"Plaintiff  further  states  that  tbe  sum  of  $2,- 
500,  which  was  paid  to  plaintiff  at  the  time  of 
the  making  of  aaid  loan,  the  sum  of  $2,750  which 
tbe  defendants  promised  to  pay  plaintiffs  on 
May  25,  1913.  together  with  the  several  interest 
payments  allefed  to  have  been  made  by  the  said 
defendants  to  plaintiff,  was  a  part  of  tbe  in- 
terest which  accrued  upon  said  loan  for  the  en- 
tire time  said  loan  run,  and  was  not  payment  of 
interest  for  tbe  dates  set  forth  in  the  answer  and 
cross-petition  of  said  defendants,  and  was  a  part 
performance  of  the  entire  contracL 

"Plaintiffs  further  state  that  under  the  terms 
of  said  coDtract  there  would  have  accrued  upon 
the  $2,000  payable  December  1,  1912,  at  6  per 
c«it.  the  sum  of  $62;  that  there  would  have  ac- 
crued on  the  $3,000  which  became  due  on  June 
1,  1913.  the  sum  of  $165:  that  there  would 
have  accrued  on  the  $2,000  which  became  due 
and  payable  on  December  1,  1913,  tbe  sum  of 
$1^;  that  there  would  have  accrued  on  the 
$3,000  which  matured  on  June  1,  1914,  at  6  per 
cent,  the  sum  of  $302;  and  there  would  have 
accrued  on  tbe  $3,000  due  and  payable  on  June 
1, 1915,  at  6  per  cent,  the  aam  of  $543;  and  that 
tbM-e  would  have  accrued  on  tbe  sum  of  $35,000, 
which  became  due  and  payable  on  June  1,  1918, 
at  6  per  cent.,  tbe  sum  of  $12,635-  that  there 
would  have  accrued  on  tbe  note  for  $2,750  which 
matured  May  25,  1013,  at  8  per  cent,  the  sum 
of  $220,  which  with  tbe  $2,500  paid  at  the  time 
of  the  execution  of  the  papers  and  the  $2,750 
evidenced  by  said  note  due  May  1,  1013.  would 
have  amounted  in  the  aggrenite  to  $18,740,  be- 
ing all  of  the  interest  which  tlie  plaintiffs  ex- 
acted and  which  the  defendants  contracted  to 
pay  on  said  loan. 

"Plaintiffs  further  state  that  under  the  law 
they  were  entitled  to  collect  interest  at  10  per 
cent,  per  annum;  that  the  interest  which  would 
have  accrued  on  $2,000  maturing  December  1, 
1912,  at  10  per  cent  would  have  amounted  to 
$103.33;  that  plaintiffB  are  entitled  to  collect 
on  tbe  $3,000  which  matured  on  June  1,  1813, 


at  10  per  oeaL,  the  sum  of  $800:  that  pJaintUfs 

are  entitled  to  collect  on  the  $2,000  due  Decem- 
ber 1,  1913,  at  10  per  cent.,  the  sum  of  $303.30; 
that  plaintiffs  are  entitled  to  collect  on  the 
$3,000  due  December  1,  1914,  at  10  per  cent, 
the  sum  of  $005 ;  that  plaintiffs  are  entitled  to 
collect  on  the  $2,000  due  December  1.  1914,  at 
10  per  cent,  the  sum  of  $503.33:  that  plaintiffs 
are  entitled  to  collect  on  the  $3,000  due  June 
1.  1935.  at  10  per  cent  the  sum  <rf  $905;  thnt 
plaintiffs  are  entitled  to  collect  on  the  $35,000 
due  June  1,  1918,  at  10  per  cent,  tbe  sum  of 

$  ,  amounting  in  the  areregate  to  $23,783.- 

32,  bein^  the  maximum  amount  of  interest  which 
plaintifu  were  entitled  to  collect  under  the  law. 

"Plaintiffs  further  state  that  under  the  terms 
of  said  contract  as  hereinbefore  stuted,  di^fond- 
ants  were  only  required  to  pay  tbe  sum  of  $19,- 
740,  and  tbe  plaintiff  were  entitled  to  collect 
under  the  law  the  sum  of  $23,783.32,  there  being 
a  difference  of  $4,043.32  which  plaintiffs  were 
entitled  under  the  law  to  collect,  and  which 
amount  is  less  than  the  defendants  agreed  to  pay 
or  the  plaintiffs  exacted  ttom  the  said  defend- 
ants, and  by  reason  therectf  said  loan  was  not 
usurious" 

—and  asked  that  ttie  same  be  loredoaed. 
Then  came  one  W.  J.  Wailcer  and  intervened, 
and  for  answer  and  crosa-iietltlon,  aSter  de- 
nying generally  the  allegations  set  forth  In 
the  petition,  set  up  a  mortgage  of  $15,750  on 
the  premises  made,  executed,  and  deUvraed 
to  Silas  Bowland  by  Garland  and  wife  and 
Barr  and  virlfe  mi  May  25, 1912.  and  by  said 
Rowland,  for  value  and  before  maturity,  aa* 
signed  to  lilm,  and  prayed  tbat  the  same  be 
decreed  a  first  Uen  on  the  property  and  fore- 
closed. And  after  Garland  and  wlffe  and 
Barr  and  wife  had  answered  and  pleaded 
that  tbe  same  was  usnriotia  and  Walker  bad 
Joined  Issue  by  general  denial,  and  Barr  had 
pleaded  that  he.  pending  tbe  anlt,  had  been 
adjudged  a  bankrupt,  and  Howland  had  dis- 
claimed, there  was  trial  to  the  court  upm 
the  issue  of  usury  joined  between  the  Union 
Trust  Company  and  Garland  and  wif^  and 
Barr  and  wife  In  tbe  enforcement  of  plain- 
tiff's $50,000  mortgage,  whereupon  the  court 
on  October  20, 1913,  found,  from  tlie  evidence 
and  tbe  agreed  statemmt  of  facts,  the  facts 
substantially  to  be:  That  on  May  26,  1912, 
defendants,  to  secure  a  loan  of  $50,000,  ex- 
ecuted the  notes  and  mortgage  sought  to  be 
foreclosed;  that  the  notes  were  for  $1,000 
each,  payable  as  pleaded,  wltb  Interest  at 
6  per  cent,  per  annum,  payable  semiannual- 
ly; that  when  the  mortgage  was  executed, 
defendants  paid  plaintiff,  as  a  conunlssioa 
for  making  tbe  loan,  $2,500,  and  also  execut* 
ed  to  plalDtifl  the  promissory  note  of  $2,7S0 
declared  on;  that  eacb  of  the  $1,000  notes 
contained: 

"Said  principal  sum  If  not  paid  at  maturity 
shall  bear  interest  at  the  rate  of  10  per  cent, 
per  annum  with  annual  rests  after  maturity 
until  paid," 

— and  the  mortgage  reserved  to  the  mortgagee 
tbe  right  to  accelerate  the  payment  of  the 
debt,  as  pleaded.  If  any  installment  of  the 
principal  or  Interest  was  not  paid  when  due; 
and  also  contained  the  words  "appraisement 
waived,"  and  provided  for  an  attorney's  fee, 
etc.  The  court  further  found  plaintiff  to  be 
the  own&t;  Out  the  ntortgage  was  duly 
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corded;  that  defiivlt  liad  been  made  in  the 
payment  of  the  two  notes  of  fl.OOO  each,  doe 
December  1,  1912;  that  plaintiff  had  dnly 
declared  the  defanlt  and  Ita  election  to  de- 
dare  the  entire  debt  thereby  secared  due 
and  payable;  that  plaintiff  vas  entitled  to 
a  foreclosure  thereof,  and  that  there  was  due 
and  owing  thereon  $52,666.67.  with  Interest 
thereon  at  6  per  cent  per  annum  fr«u  that 
date,  October  20, 1913,  together  with  fS^.- 
66  as  an  attorney's  fee,  for  all  of  which  he 
gave  Judgment  and  decreed  the  same  to  be 
the  first  lien  upon  the  property.  The  court 
further  found  that  when  defendants  executed 
to  plaintiff  th^r  promissory  note  for  $2,750. 
they  also  executed  to  plaintiff  a  mortgage  on 
the  same  property  to  secure  its  payment  as 
pleaded;  that  said  mortage  contained  the 
words  "apprais^nent  waived."  and  also  pro- 
vided tor  10  per  cent,  additional  as  an  attor- 
ney's tee  in  the  event  of  foreclosure:  that  the 
same  was  duly  recorded:  that  plaintiff  was 
entitled  to  foreclose  it,  and  that  there  was 
doe  and  owing  thereon  $2,953.(^,  with  inter- 
est at  6  per  cent,  per  annum  from  October  20, 
1813,  together  with  $295.30  as  an  attorney's 
fee,  for  all  of  which  he  gave  judgm«it  and 
decreed  the  same  to  be  a  second  lien  upon  the 
property;  that  the  title  of  the  defendants 
and  Walker  In  and  to  the  mortgaged  property 
was  inferior  and  subject  to  the  plalntitTs 
.  Judgment,  and  so  ordered,  adjudged,  and  de- 
creed ;  and  that  the  property  be  scrfd  to  satis- 
fy the  debt.  Thereafter,  on  the  issues  tried 
to  the  court  upon  the  Issue  of  usury  Joined 
between  the  defendants  and  Walker  In  his 
suit  to  foreclose  his  mortgage,  the  court  found 
that  there  was  usury  In  that  transaction  to 
the  extent  of  $4,650  only,  and  that  -Walker 
was  entitled  to  recover  $11,100  only  thereon, 
together  with  $1,500  as  an  attom^'s  fee  and 
to  have  hts  mortgage  foreclosed,  and  so  ad- 
Judged  and  decreed,  to  reverse  which  defend- 
ants only  bring  the  case  here,  and  contend 
the  court  erred  In  holding  that  there  was  no 
usury  In  platntlfTs  mortgage,  and  not  in  hold- 
ing there  was  usury  In  the  Walker  mortgage, 
but  in  holding  that  $4,650  only  was  the  ex- 
tent of  the  usury  therein. 

[1]  39  Cyc.  918,  910,  says  that,  In  order  to 
constitute  usury,  there  must  be  an  unlawful 
intent;  the  subject-matter  must  be  money  or 
money's  equivalent;  a  loan  or  forbearance; 
the  sum  loaned  be  absolutely  or  conditionally 
repayable;  and  that  there  must  be  an  exac- 
tion for  the  use  of  the  loan  of  something  in 
excess  of  that  allowed  by  law.  Rev.  Laws 
1910,  S  1002,  reads: 

"Interest  is  the  compeDsation  allowed  for  the 
use  or  forbearance,  or  detention  of  money,  or  its 
equivalent." 

Section  1001  prescribes  that: 

"The  legal  rate  of  interest  shall  not  exceed  nx 
per  cenL  in  the  absence  of  any  contract  as  to 
the  rate  of  Interest,  and  by  ctmtract  parties  may 
agree  upon  an;  rate  not  to  exceed  ten  per  cent 
per  annum.  Said  rates  of  six  and  ten  per  cent, 
shall  be  respectively,  the  legal  rate  and  the 
mq^rfmiim  oontTSct  ratss  ot  interest." 


And,  section  1005; 

"The  taking,  receiving,  reserving  or  charging  a 
rate  of  interest  greater  than  is  allowed  by  ths 
preceding  section  shall  be  deemed  •  •  • 
usury." 

There  was  no  usury  in  this  transacticu. 
In  Metz  V.  Wlnne,  16  Okl.  1,  79  Pac  223, 
the  court  said  In  the  syllabus: 

"The  law  of  tills  territory  prohibits  the  taking 
or  CMitracting  for  any  higher  rate  of  interest 
than  12  per  cenL  per  annum,  and  makes  it  un- 
lawful to  deduct  toore  than  one  year's  interest 
from  the  loan  In  advance,  but  it  is  not  unlawful 
to  ctxnpute  the  interest  lor  the  entire  time  the 
loan  is  to  run.  and  contract  to  pay  such  sum  in 
installments  of  sudi  siims  and  at  such  times  as 
the  parties  may  by  contract  agree." 

This  is  what  was,  in  effect,  done  here^ 
and  the  question  is:  Computing  the  Interest 
for  the  entire  time  the  loan  had  to  run,  does 
the  interest  reserved  exceed  the  legal  rateT 
If  BO,  the  loan  Is  usurious;  otherwise  not. 
In  other  words,  the  test  is  as  laid  down  In  J. 
I.  Case,  etc.,  Co.  v.  Tomlin  et  al.,  174  Mo. 
App.  512,  161  S.  W,  286.  There^  referring  to 
Taylor  v.  Buzard,  114  Mo.  App.  622»  90  S.  W. 
126,  the  court  said: 

"In  that  case  the  test  of  usury  in  a  contract 
is  said  to  be  'whether  it  would,  if  performed, 
result  in  securing  a  greater  rate  of  profit  on 
the  subject-matter,  than  is  allowed  by  law.' " 

Accepting,  then,  the  concession  that  the 
$2,500,  or,  rather,  to  be  exact,  the  $2^25  (the 
difference  Is  Immaterial)  deducted  from  the 
principal  sum  at  the  time  the  loan  was  made 
and  the  $2,750  note  executed  at  the  same 
time,  together  with  interest  thereon  as  re- 
served therein  ($110  of  which,  being  semian- 
nual interest  thereon,  was  paid  when  due), 
were  for  interest  paid  and  charged  and  not  a 
commission,  as  found  by  the  court,  applying 
Cbe  test  stated,  the  contract,  if  performed, 
would  have  exacted  of  detondauts  interert 
as  fcdlows: 


Princt- 
t>al. 

From 
What 
Date. 

Data 
Due 

Tims. 

Rata. 

Amtot 
Interest. 

1  2.00O 

«-l-12 

12-1-12 

6  mo. 

6% 

1  SO 

S.OOO 

6-1-13 

1  yr. 

ISO 

2,000 

12-1-13 

IS  mo. 

IW 

S.000 

6-1-H 

2  yr. 

ISO 

1,000 

12-H4 

30  mo. 

soo 

8^ 

6-1-15 

8  jr. 

450 

86,000 

n  M  » 

6-1-18 

6  yr. 

« 

18.800 

ToUl  Interest  provided  for  In  tbe  bonds  V14,8»» 

Intereet  collected  iu  advance   1.325 

Note  for  additional  foterest   X,7S0 

Interest  on  |2.750  note  for  1  year  at  8  per 
cent.    zas 


Total  tntereit  collectable  under  the  con- 
tract tU.5IS 

Or  a  little  over  8  per  cent.  Intrarest  on  the 
loau,  which,  of  course,  was  not  usurious.  la 
Georgia  Southern  B.  Oo.  v.  Trust  Co.,  91  Ga. 
306,  21  S.  E.  701,  32  L.  B.  A.  203,  47  Am.  St. 
Rep.  153,  it  is  said: 

"A  calculation  will  show  that  if  the  bonds 
ran  to  full  maturity,  as  contemplated,  tti« 
lender  of  the  money  would  not  receive,  in  tho 
aggregate,  as  much  as  8  per  cent,  per  annunt 
for  the  use  of  the  money,  although  at  the  be- 
ginning he  put  out  on  eaoi  bond  wis  $860*  and 
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at  the  end  roceived  $1,000.  The  $150  added 
to  the  6  per  cent  interest  annuaUy  received 
irould  not  amount  to  as  much  ns  8  per  cent, 
per  annum  oo  $850  tor  the  foil  term.  That 
the  bonds  by  their  terms  bore  interest  from  a 
date  previous  to  their  delivery  makes  no  differ- 
ence, because,  notwithstanding  this  fact,  the 
KTDss  amount  of  interest  for  the  full  term  would 
not  have  been  equal  to  8  per  cent  per  annum. 
So  the  original  contract,  if  the  bonds  ran  40 
fears,  was  not  usurious;  and  it  does  not  Appear 
that  they  contained  an;  stipulation  which  would 
prevent  a  fair  and  legal  adjustment  of  the  in- 
terest between  the  parties  In  case  the  bonds 
became  doe  earlier  because  of  a  default  In  par- 
ing interesL  Nor  does  it  appear  that  in  provid- 
ing for  the  maturity  of  the  bonds  in  case  of 
such  default,  there  was  any  device  or  contri- 
TSBce  to  coTer  up  nsury." 

This  was  the  method  adopted  to  determine 
whether  there  was  usury  in  the  loan  sought 
to  be  collected  in  Metz  t.  Wlnne,  supra.  In 
that  case  Metz.  on  August  27,  1001,  borrow- 
ed of  Wtnoe  $600  for  10  years  and  executed, 
payable  to  btm,  a  promissory  note  for  that 
amoDDt,  together  with  10  interest  coupon 
notes  for  942  each.  At  the  same  time  he  also 
executed,  payable  to  Winne,  a  promissory 
note  for  9150,  due  September  1, 1902.  togeth- 
er with  another  note  of  $30,  dtie  at  the  same 
time.  Tbe  $600  note  and  coupon  notes  were 
■Beared  by  a  flrst^  and  the  $150  and  $30  notes 
were  secured  by  a  second,  mortgage  on  the 
Mine  property.  Winne  aaBigned  the  ^$600 
note  and  Interest  coupons;  and,  when  Hetz 
ftUed  to  pfty  tbe  first  coupon  when  due. 
Wbme  took  It  np  and  sued  on  It,  as  well  as 
on  tbe  $1S0  note,  and  to  foredose  his  sec- 
end  mortgage,  which  contained  a  provision 
Oiat.  In  the  event  the  mortgagor  failed  to 
pay  any  Interest  note  secured  by  the  first 
mortgage,  the  bolder  of  the  second  might 
pay  It,  and  the  sum  so  paid  should  become 
a  lien  secured  by  the  second,  and  ttie  b(Ader 
thereof  entitled  to  au  immediate  foreclosure. 
DejDemdant  plei^ed  usury;  and.  In  holding 
sndk  there  was  not,  Bnrford,  0.  3.,  said: 

**rbe  facts  speciaUy  pleaded  in  the  answer  are 
tiiat  the  defondants  borrowed  from  Winne  $G00, 
payable  in  10  years,  with  interest  at  7  per 
ent..  and  that  they  executed  1  note  for  $000 
and  10  Botea  for  $42  each,  repreaentinL'  the  in- 
tercet  for  the  10  respective  Vears;  that  they 
also  executed  the  note  for  $150,  which  was  for 
additional  interest,  and  aver  that  such  sum  was 
usurious  and  excessive.  A  mere  matter  of 
mathematical  calculation  is  sufficient  to  refute 
the  conclusion  of  tho  pleader.  I'arties  may  con- 
tract for  a  rate  of  interest  not  to  exceed  12 
per  cent.  The  interest  on  $000  for  10  years 
at  12  per  cent,  is  $720.  TbB  hiterest  contract- 
ed for  as  shown  by  these  notes  is  as  follows: 
Ten  notes,  $42  each,  $420;  1  note,  $30  and  1 
note  $150,  total,  $600.  which  is  $120  less  than 
the  maximum  interest  tbe  m(»tgagee  was  en- 
titled under  the  law  to  deduct.  It  is  argued 
that  the  law  does  not  permit  more  than  1 
year's  interest  to  be  deducted  in  advance.  Sec^ 
tloQ  848,  Wilson's  Stat  1903,  provides:  The 
interest  which  woold  become  due  at  the  end  of 
a  term  for  which  a  loan  is  made,  not  exceeding 
one  year's  interest  in  all,  may  be  deducted  from 
the  loan  in  advance  if  the  parUes  thus  agree.' 
But  it  is  not  alleged  or  contended  that  any  por- 
tion of  tho  interest  claimed  was  deducted  from 
the  loan  in  advance.  On  tbe  contrary,  it  ap- 
pears from  tbe  pleading  that  the  mortgagors 
ftoRowed  and  received  $600^  and  executed  in- 


terest notes,  payable  ia  installments  after  tho 
first  year.  If  they  comply  with  the  contract, 
they  will  have  the  use  of  the  principal  sum  for 
the  period  of  10  years,  and  the  presumption 
is  that  they  will  do  so.  .We  know  of  no  law 
that  will  prevent  a  borrower  from  paying  all 
the  Interest  on  &  loan  at  the  end  of  1  year,  or 
in  such  installments  as  he  may  de^re  and  the 
parties  may  agree  upon,  so*  long  as  the  per- 
son making  the  loan  doce  not  exact  over  12 
per  cent,  per  annum,  nor  deduct  more  than  1 
year's  interest  from  the  amount  of  the  loan  in 
advance^  The  courts  do  not  undertake  to  make- 
contracts  for  individuals,  nor  to  relieve  than 
from  burdensome  obligatlonB  voAnntarily  assum- 
ed and  entered  into." 

To  be  sure,  In  that  case  no  Interest  vas 
taken  out  of  the  principal  sum,  while  here 
$2,^,  or  less  than  6  per  cent  was  so  taken, 
and  a  note  executed  for  $2,750  payable  In  X 
year.  But  this  distinction  makes  uo  differ- 
ence, for,  referring  to  the  Winne  Gase^  Kane, 
J.,  in  Oovington  v.  Fisher,  22  OkL  207,  97 
Pac.  615.  said: 

"It  is  true  that  in  that  ease  the  interest  was 
not  taken  out  of  tbe  principal  sum,  but  the 
case  holds  that  the  mortgagee  had  a  right  to 
ccmtract  for  tbe  payment  of  a  part  of  the  inter- 
est covering  the  entire  period  of  the  10-year 
loan  at  the  end  of  the  first  year,  and  for  such 
a  sum  to  be  paid  at  that  time  as  would  be 
largely  in  excess  of  tbe  maximum  l^al  rate, 
if  computed  cmly  for  the  period  of  a  year; 
but  the  court  holds  it  proper  to  make  tbe  com- 
putation, for  tho  entire  time,  end  the  principle 
to  be  drawn  from  tbe  opinion  is  that  the  eoa- 
tracting  for  the  payment  of  interest  in  advance 
does  not  make  the  transaction  usurious." 

We  are  therefore  of  opinion  that  there  la 
no  merit  In  defendants'  contention,  in  effect, 
that  the  $2,325  deducted  as  Interest  in  ad- 
vance, together  with  the  exaction  of  a  note 
for  $2,750,  with  Interest  thereon  at  8  per  cent, 
for  a  year,  and  tbe  further  exaction  of  $1,- 
572.22  as  luterest  on  the  loan  np  to  Decem- 
ber 21,  1912,  or  In  all,  $0,822.22,  was  the  ex- 
action of  usury  at  the  rate  of  some  27  per 
cent,  for  a  loan  of  $50,000  from  tb&  date  of 
the  mortgage  np  to  that  time.  This  for  the 
reason  that,  although  such  rate  seems  ex- 
cessive computed,  as  It  Is,  for  a  part  only  of 
the  time  the  loan  had  to  run,  the  same  la  not 
excessive  when  those  payments  are  spread 
out  over  the  entire  time  tbe  contract,  If  per- 
formed, had  to  run,  as  we  have  seen. 

But  before  passing  this  $50,000  mortgage,  it 
might  be  well  to  add  that,  because  plaintiff, 
under  tbe  contract,  by  tbe  exercise  of  Its  op- 
tion accelerating  the  maturity  of  the  loan, 
was  entitled  to  demand  and  receive  more 
than  tbe  amount  of  the  loan,  with  legal  intei^ 
est  to  the  time  the  loan  was  called,  it  doea 
not  follow  that  the  plea  of  usury  should  pre- 
vail. On  this  point  29  Am.  &  Eng.  Encyc.  of 
Law,  608,  says: 

"A  provision  by  way  of  penalty  accelerating 
the  maturity  of  a  loan  on  default  in  payments 
by  the  borrower  will  not  necessarily  render  the 
loan  usurious,  though  through  tbe  exercise  of 
sudi  option  the  lender  may  be  entitled  at  law 
to  demand  the  return  of  more  than  the  amount 
lent  with  legal  interest.  Thus^  where  in  con- 
sideration of  a  loan  an  obligation  la  taken  for 
an  amount  as  prindpal  greater  than  the  amount 
of  the  loan,  but  the  interest  stipulated  therefor 
is  less  than  the  hi^est  legal  rate^  so  that  if 


Digitized  by 


202 


165  PACIFIC 


REPOBTEa 


(Okl. 


the  contract  Ib  carried  ont  accordio^  to  Its 
terms  no  more  than  the  principal  with  legal 
interest  will  be  paid,  a  provisioa  that  upon  de- 
fault in  tho  payment  of  the  interest  the  entire 
principal  shall  become  due  at  tho  option  of  the 
lender  will  not  render  the  transaction  neces- 
sarily usurious,  though  upon  sudi  default  and 
the  exercise  by  the  lender  of  his  option  more 
than  the  amount  'lent  with  legal  interest  to 
the  time  when  the  loan  is  called  will  be  pay- 
able. And  the  same  rule  has  been  applied  where 
installment  notes  were  given  for  the  principal 
and  interest  for  the  full  term  of  the  loan." 

In  Goodale  t.  Wallace  et  al.,  19  S.  D.  405, 
103  N.  W.  651,  117  Am.  St  Rep.  962,  9  Ann. 
Cas.  545,  the  court  said: 

"It  is  further  contended  by  the  appellants 
that  as  there  was  a  stipulatiuu  in  the  mortgage 
that  if  the  mortgagors  should  fail  to  pay  any 
portion  of  the  above-mentioned  sum,  either 
principal  or  interest,  promptly  at  the_  times 
they  should  become  due,  the  whole  sum — both 
principal  and  interest — should  at  once  become 
due  and  collectable,  therefore  the  contract  was 
clearlpr  usurious,  as  the  whole  amount  of  the 
principal  of  the  notes  would  become  due  end 
payable  upon  default  in  the  payment  of  the 
first  note;  but  this  contention  is  untouable,  for 
the  reason  that  such  stipulation  is  in  the  nature 
of  a  penalty  from  which  the  mortgagors  could 
relieve  themselves  by  a  prompt  payment  of 
the  notes  when  due.  Webb  on  t'sury,  §  120; 
2  Am.  &  Eng.  Ency.  I>aw,  p.  408.  Tho  author, 
in  speaking  of  this  class  of  cases,  says:  'Ho, 
if  the  provision  for  the  payment  of  excessive 
interest  is  dependent  on  contingency  which 
tbe  borrower  may  avoid  by  paying  the  debt, 
with  legal  interoBt,  the  loan  wiU  not  be  deemed 
usurious.'  State  v.  Elliott,  61  Kan.  618,  59 
Pac.  1047;  Tholen  v.  Duffy,  7  Kan.  406.  A 
Himilar  clause  is  frequently  inserted  in  mort- 
gages, but  the  stipulation  has  never  been  held 
as  conatitating  a  contract  for  the  payment  of 
usurious  interest,  so  far  as  oar  researches  ex- 
tend.- 

There  Is  no  authority  holding  the  contrary, 
so  far  as  we  know.  By  this  we  do  not  mean 
to  intimate  that  plaintiff,  had  it  sued  there- 
for, which  It  did  not,  was  entitled  to  recover 
In  this  actl&n  on  tbe  interest  coupons  not  due 
at  the  time  the  trustee  accelerated  the  ma- 
turity of  the  principal  debt  and  foreclosed 
therefor.  On  the  contrary,  on  this  point,  we 
mean  to  say  that  recovery  upon  those  coupons 
could  not  be  had  for  the  reason  that  the  mo- 
moot  the  principal  debt  and  Interest,  accrued 
up  to  the  time  to  which  the  maturity  of  the 
debt  was  accelerated,  are  paid,  the  remaining 
undue  Interest  coupons  are  discharged.  This 
Is  in  keeping  with  authority  (Dugan  et  al.  v. 
Lewis  et  al.,  79  Tex.  246,  14  S.  W.  1024, 12  L. 
B.  A.  93.  23  Am.  St.  Eep.  332;  R.  R.  Co.  v. 
Mer.  Trust  Ca,  94  Ga,  306,  21  S.  E.  701; 
Goodale  v.  Wallace,  supra ;  Moore  et  al.  v. 
Cameron  et  al.,  93  K.  0.  51),  aud  is  plaintiff's 
theory  of  the  case.  It  Is  also  carried  Into  the 
judgment  of  tho  court  who  permitted  a  recov- 
ery for  the  principal  debt  only,  together  with 
interest  thereon  at  6  per  cent  from  December 
1,  1912,  or  the  time  when  the  first  two  notes 
fell  due,  up  to  the  date  of  the  Judgment. 
There  was  no  error  In  this,  so  far  as  the 
question  of  usury  is  concerned,  and  the  Judg- 
ment must  stand,  provided,  of  course,  the 
court  did  not  err  In  the  amount  of  intereat 
due  on  tbe  loan. 


Bnt,  sar  defendants,  tbls  contract  Is  nsntl- 
003  because  tt  provides  lor  Interest  on  tbe 
principal  sum  at  6  per  cent  per  annum  be- 
fore niatnrity,  or  from  Jane  1.  1912,  until 
paid,  and.  If  not  paid  et  maturity,  10  per 
cent  tbereafter,  with  annual  rests  until  paid. 
And  it  is  contended  by  counsel  for  defend- 
ants, not  that  this  increased  rate  of  interest 
Is  a  penalty  and  unenforceable,  but  tbat  it 
renders  the  contract  usurious  because,  tbey 
say,  this  Increase  of  4  per  cent,  was  for  tbe 
"detention"  of  money  in  contravention  of  the 
statute^  supra.  Hot  so.  Being  an  Increase 
to  the  maximum  1^1  rate  only,  tbe  contract 
was  a  valid  contract  for  the  payment  of  in- 
terest 39  Cyc.  953,  denominates  such  excess 
of  interest  as  a  penalty,  but  adds: 

"Whether  such  penalty  for  the  nonperform- 
ance of  the  contract  is  enforceable  or  not  all 
authorities  are  agreed  that  the  contract  is  not 
usurious,  but  remains  a  valid  and  enforco^la 
obligati(m  against  the  debtor." 

And  so  we  have  held  in  a  case  where,  as 
here,  the  Increase  was  the  extent  of  tbe 
maximum  legal  rate  only.  National  Life  Ins. 
Co.  V.  Hale,  154  Pac.  536,  L.  R.  A.  1916^  721. 
In  that  case  this  court,  speaking  through 
Collier,  O.,  held  that  where  a  promissory 
not©  drawing  5V2  per  cent  interest  payable 
semiannually,  contained  a  clause  providing 
that  the  rate  sball  be  increased  to  tbe  maxi- 
mum legal  rate  of  Interest,  in  the  event  of 
default  In  payment  of  either  principal  or  in- 
terest at  maturity,  such  Increased  rate  mis  p. 
valid  contract  for  tbe  payment  of  Interest. 

[2]  We  said  just  now  that  tile  court  did 
right  in  holding  there  was  no  usury  In  the 
950,000  loan,  and  that  tbe  judgment  of  the 
court  in  favor  of  plaintiff  for  $62,686.07 
(prindpal  and  Interest  from  December  1, 
1912,  the  date  the  mortgagors  defaulted  In 
the  payment  of  the  two  $2,000  notes,  up  to 
tbe  date  of  tbe  judgment)  must  stand,  unless 
the  court  erred  in  calculating  the  Intwest 
due  on  the  debt  up  to  that  tlm&  And  this 
he  did  for  the  reason  that  as  pteintifT,  by 
tbe  express  terms  of  the  evidence  of  debt, 
was  only  entitled  to  recover  thereon  6  per 
cent.  Interest  from  June  1,  1912,  until  matu- 
rity (the  10  per  cent,  thereafter  is  not  con- 
tended for),  plaintiff  was  entitled  to  recover 
6  per  cent  only  cm  the  debt  from  that  date 
until  the  date  of  the  judgment,  whldi,  prin- 
cipal and  interest  would  be  154,166.66.  And 
for  this  amount  the  court  should  bave  ren- 
dered judgment,  less  $2,500,  nmceded  to  be 
Interest  paid  at  the  time  the  loan  was  made, 
with  6  per  cent.  Interest  thereon  from  May 
25,  1912,  to  the  date  of  the  judgment  amount- 
ing, principal  and  Interest,  to  $2,711.16,  less 
also  $110,  paid  as  semiannual  Interest  on  the 
$2,750  mortgage,  with  Interest  thereon  from 
November  23,  1912,  at  6  per  cent  per  annum 
up  to  the  date  of  the  Judgment  amounting, 
principal  and  Interest,  to  $115.64,  and  less, 
also,  $1,572.22,  paid  as  interest  on  the  debt 
together  with  interest  thereon  at  6  per  cent 
per  annum  from  December  21,  1912,  to  the 
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date  of  the  Judgment,  amounting,  principal 
and  Interest,  to  $1,642.64,  or  In  all,  as  Interest 
already  paid  upon  the  loan,  $4,469.44.  find, 
as  said  sum  exceeds  the  Interest  on  the  loan 
at  6  per  cent  from  June  1,  1912,  to  the  date 
of  the  judgment  by  $302.78,  the  court  should 
have  applied  that  amount  In  reduction  of 
the  prtndpa]  debt  and  rendered  Judgment 
in  faTor  of  plalnUfl  for  $49,679.22,  10  per 
cent,  of  whldi  should  have  been  adjudged 
as  an  attorney's  fee.  And  this  Is  the  judg- 
ment the  trial  court  should  hare  rendered. 

In  Miller  v.  Fergerson  (Ky.)  47  S.  W.  1081, 
the  facts  were  that  plaintiff  sold  defendant  a 
certain  lot  for  $1,120,  and  afterwards  loaned 
him  $650  from  that  time  with  which  to  erect 
a  house  upon  the  lot.  As  the  debt  aggregated 
$1,770,  they  counted  6  per  cMit.  thereon  for 
5  years  from  April  24,  1894,  making  the  prin- 
cipal and  Interest  $2,301,  and  defendant  gave 
plaintiff  60  notes  therefor  of  $38.35  each, 
with  Interest  from  maturity,  payable,  respec- 
tively, July  1,  18&4,  and  the  first  of  each 
month  thereafter.  In  the  evidence  of  debt 
It  was  agreed  that  in  case  defendant  default- 
ed in  the  payment  of  as  many  as  4  of  the 
notes,  plaintiff  would  have  the  right  to  treat 
them  as  all  due  and  payable.  The  first  one 
fell  due  and  was  paid ;  13  fell  due  and  were 
not  paid.  Whereupon  plaintiff  elected  to 
treat  them  all  due  and  sued  to  recover,  not 
only  on  the  13  notes,  but  asked  judgment  on 
the  remaining  46,  with  Interest  from  the  time 
the  action  was  commenced  until  paid.  The 
court  rendered  Judgment  for  the  full  amount 
claimed.  In  reversing  the  case,  the  Supreme 
Conrt  held  ttiat  6  per  CCTt.  upon  the  indebt- 
edness ap  to  the  date  of  the  Judgment  was 
nil  plaintiff  was  entitled  to  recover.  In  pass- 
ing the  court  said:  * 

"In.  the  Becood  place,  although,  as  coasid- 
eration  (or  the  latrd,  tbe  agreement  betweea  the 
parties  to  add  interest  to  tbo  principal  sum  of 
$1,120  was  legal  and  permisnble,  still,  as  ap- 
pellee, taking  advantage  of  the  misfortune  of 
appellant,  has  come  into  a  court  of  equity  for 
enforcement  of  that  agreement,  at  a  time  and 
in  a  manner  not  reasonably  anticipated  when 
it  waa  made,  be  must  ccuisent  to  sudi  iudgmrat 
as,  under  the  circumstances,  a  chancellor  ought 
to  render.  In  our  opinion,  accepting  tho  an- 
swer as  tree,  appellant  is  entitled  to  recover  of 
appdlee,  in  addition  to  $650,  the  aggregate  of 
$1,1^,  and  Interest  thereon  at  rate  of  6  per 
cent,  from  date  of  the  land  sale  until  date  of 
the  jndgment  appealed  from.  Wherefore  the 
judgment  is  reversed,  and  tbe  case  remanded, 
for  proceedings  consistent  with  this  opinion." 

And  so  ve  hold  that  plaintiff  was  entitled 
to  recover  6  per  cent,  on  this  debt  from  its 
fnc^tlon  to  the  date  of  judgment  And,  as 
the  trial  court  should  have  done,  so  we  will 
do,  tihat  is.  upon  the  undisputed  facts,  render 
Buch  Judgm^t  as  the  trial  conrt  should  have 
rendered,  which  Is,  that  plaintiff  have  judg- 
ment for  $49,679.22,  together  with  $4,967.92 
as  an  attorney's  fee,  the  judgment  to  draw 
Interest  as  decreed  by  the  court. 

We  said  Just  now  that  plaintiff  waa  not 
entitled  to  recover  for  the  nemainlng  Inter- 
est coupons  not  due  at  tbe  time  the  trustee 


declared  the  principal  debt  due  and  foreclosed 
therefor.  This,  we  said,  was  for  the  reason 
that  the  moment  the  principal  and  accrued 
Interest,  up  to  the  time  of  the  acceleration 
of  the  maturity  of  the  debt,  are  paid,  the 
remaining  undue  Interest  coupons  are  dis- 
charged. For  the  same  reason,  contrary  to 
the  holding  of  tbe  court  plaintiff  Is  not  en- 
titled to  recover  on  Its  second  mortgage  of 
$2,750;  for,  like  the  undue  coupons,  having 
been  executed  to  secure  the  payment  of  Inter- 
rat  charged  and  unearned  at  the  time  of  the 
acceleration  of  the  maturity  of  the  debt  It 
also  was  discharged.  It  Is  for  this  reason 
that  plaintiff  cannot  recover  on  said  mort- 
gage, and  not  for  the  reason  that  said  mort- 
gage was  a  part  of  a  scheme  to  exact  usury, 
as  contended  by  defendant  We  are  therefore 
of  <^lnlon  that  the  court  erred  Id  rendering 
judgment  on  said  mortgage,  as  stated*  and  In 
ordering  It  foreclosed.  - 

We  are  therefore  of  oplnltm  that,  then  be- 
ing error  as  indicated  In  the  Judgment  of 
tbe  trial  court  In  determining  tbe  amount 
due  on  tbe  $50,000  mortgage  of  the  Union 
Trust  Company,  tbe  Judgment  foreclosing  the 
same  should  be  reversed  and  modified,  and 
that  the  Judgment  foreclosing  the  $2,750 
mortgage  should  be  reversed,  with  directions 
to  dismiss  the  suit  as  to  it 

[3]  As  to  the  Judgment  foreclosing  the 
Walker  mortgage,  it  is  assigned  that  the 
court  erred,  not  in  holding  that  the  same  was 
usurious,  but  in  holding  that  defendants 
entitled  to  a  set-off  of  $4,650  only  on  the  mort- 
gage debt  There  Is  no  dispute  as  to  the 
facts.  The  evidence  discloses  that  the  mort- 
gage on  its  face  secured  a  loan  of  $15,750  for 
3  years,  with  coupons  thereto  attached  for 
$787.50  each,  payable  semiannually,  with  in- 
terest at  10  per  cent,  per  annum ;  that  $750 
was  deducted  from  the  principal  at  the  time 
of  the  loan,  and  retained  as  interest  paid  up- 
on the  loan ;  that  the  first  coupon  was  paid 
when  due ;  that  Walker,  the  assignee  of  the 
mortgage,  upon  failure  to  pay  the  second, 
exercised  his  option  to  accelerate  the  pay- 
ment of  the  loan  and  foreclosed,  whereupon 
he  was  met  with  a  plea  of  usury,  which  the 
court  found  to  be  sustained  by  the  evidence, 
and  pursuant  thereto  set  off  the  debt  with 
$4,650,  and  rendered  Judgment  In  favor  of 
Walker,  foreclosing  his  mortgage  for  the  bal- 
ance of  the  debt  as  stated.  The  governing 
statute,  section  1005,  supra,  in  fall  reads: 

"The  taking,  receiving,  reserving,  or  charg- 
ing a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section  shall  be  deemed  a  fot^ 
feiture  of  twice  the  amount  of  interest  wbidi 
the  note,  bill  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thcreoD.  lo  case  a  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid, 
or  his  legal  representativea,  may  recover  frcan 
the  person,  firm  or  corporation  taking  or  receiv- 
ing same,  in  an  action  in  tbe  nature  of  an  ac- 
tion of  debt,  twice  the  amount  of  the  interest 
so  paid:  ♦  •  *  Provided,  further,  that  be- 
fore any  suit  can  bo  brought  to  recover  such 
usurious  intenst,  tbe  party  tningiug  audi  suit 
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must  make  written  demand  for  return  of  such 
OBury." 

As  stated  in  Miller  r.  Oklahoma  St.  Bank 
(Okl,)  157  Pac.  767,  the  proTlstons  of  this  sec- 
tion of  onr  statute  are  substantially  the  same 
as  section  6198  of  the  Revised  Statutes  of  the 
United  States,  construing  which,  in  Haseltlne 
V.  Central  Nat.  Bank,  183  U.  S.  132,  22  Sup. 
Ct  50,  46  li.  Ed.  118,  the  court  aaid : 

"Two  separate  and  distinct  dasoea  of  cases 
are  contemplated  by  this  section:  First,  tboee 
wherein  usurious  interest  has  been  taken,  re> 
ceived,  reserved,  or  charged,  in  which  case  there 
shall  be  'a  forfeiture  of  the  entire  interest  which 
the  note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  tias  been  agreed  to  be  paid 
thereon  ;  second,  in  case  usurious  interest  has 
been  paid,  the  person  paying  it  may  recover 
Imck  twice  the  amount  of  the  intorest  'thus 
Itaid  from  the  association  taking  or  receiving 
the  same.'  While  the  first  class  refers  to  in- 
terest taken  and  received,  as  well  as  that  re- 
sonred  or  charged,  the  latter  part  of  the  clause 
apparently  limits  the -forfeiture  to  such  inter- 
eat  Bs  the  evidence  of  debt  carries  with  it.  or 
wfaidi  has  been  agreed  to  be  paid,  in  contra- 
distlncticHi  to  Interest  actually  paid,  which  is 
covered  by  the  second  dause  oi  the  sectioD." 

EVom  wbidi  we  learn  that,  if  no  Interest 
on  ttils  loan  bad  been  paid,  defendants  would 
have  ftiUm  Into  tbe  first  class  mentioned,  and 
been  entitled  to  set  off  against  plaintiff's  de- 
mand a  sum  equal  to  the  entire  Interest 
which  tbe  mortgage  carried ;  that  Is,  Interest 
on  $15,750  fbr  3  years  at  10  per  cent  per  an- 
num, or  $4,725.  And,  on  the  other  hand,  if 
all  tbe  Interest  called  for  by  this  evldoice  of 
debt  bad  beoi  paid,  def^danta  wonld  have 
Allien  Into  tbe  second  class,  and,  bad  the 
mortgagee  foreclosed  for  tbe  principal  sum, 
defendants  would  have  nothing  to  set  off, 
but  wonld  have  been  compelled  to  resort  to 
an  action  In  the  nature  of  an  action  of  debt 
to  recover  twice  the  amount  ot  Interest  paid. 
All  of  which  seems  clear  enongh.  But  what 
shall  we  say  when  tbe  facts  are,  as  here,  that 
the  Interest  on  tbe  loan  has  jmrtly  been  paid 
and  part  remains  unpaid  or  charged?  We 
say  part  has  beea  paid,  for  the  court,  in  ef- 
fect, found  that  $750  was  deducted  from  tbe 
prtndpal  at  the  time  tbe  loan  was  made,  and 
that  the  same  was  Interest  and  rendered  the 
transaction  usurious ;  and  It  is  conceded  that 
the  first  Interest  conpon  of  $787 JSO  was  paid, 
or  In  all  $1,537.50  was  Interest  paid  on  the 
loan.  As  this  left  2  years  and  six  months  In- 
terest charged  and  unpaid,  does  the  statute 
mean  defendants  are  entitled  to  set  off  twice 
the  Interest  charged  by  tbe  evidence  of  debt, 
that  is,  $4,725,  and,  in  another  action,  in  the 
nature  of  an  action  of  debt,  recover  against 
the  mortgagee  twice  the  $1,537.50  Interest 
paid?  If  it  does,  there  would  t>e  a  double  re- 
covery of  the  Interest  paid  to  the  extent  of 
the  amount  of  the  first  coupon,  for  it  is  clear 
that  that  much  of  the  Interest  paid  would  be 
merged  in  the  set-off.  Then,  what  does  It 
mean?  It  means,  In  this  case,  that  so  far  as 
the  Interest  paid  Is  concerned,  twice  that 
must  be  recovered  In  a  separate  actltm  in  the 
uatnxe  of  an  action  of  d^t*  leaving  only,  as 


a  subject  of  set-off,  twice  the  remaining  In- 
terest of  2  years  and  6  months  charged,  or 
twice  $3,937.50,  tliat  la,  $7,376,  which,  deduct- 
ed from  the  principal  debt  of  $15,750,  leaves 
$7,875,  for  which  the  mortgage  should  be 
foredosed,  plus  10  per  cent,  of  that  amount 
for  an  attorney's  fee,  since  defendants  assign 
as  error  that  plaintiffs  should  not  have  been 
allowed  any  attorney's  fee  at  all.  In  the 
headnotes  to  fba  Haseltine  Case,  supra,  it  is 
said: 

"Usurious  interest  paid  In  cash  upon  renew- 
als of  a  note  given  to  a  national  ttac^,  and  of 
all  other  notes  of  which  it  was  a  consolidation, 
cannot  be  set  off  in  an  action  upon  the  note,  as 
the  ranedy  provided  by  U.  S.  Bev.  StaL  | 
5196  [U.  8.  Comp.  Bt  1916,  f  97591,  where 
Bucy  Haunous  interest  has  been  actually  paid, 
viz.,  k.  recovery  in  an  action  In  the  nature  oi 
an  action  of  debt,  or  twice  the  amount  of  Uie 
interest  thus  paid,  is  exciurivfc" 

Which  means  that,  as  the  remedy  by  sepa- 
rate action  for  the  recovery  of  twloe  the  u«i- 
rlous  interest  paid  is  exclusive,  no  part  of  it 
can  properly  be  merged  in  a  aet-ctf  ct  twice 
the  interest  which  the  e^dence  of  debt  car- 
ries, and  that  where,  as  here,  both  set-off  and 
s^arate  acticm  should  he  employed  to  meet 
the  situation,  each  should  be  mployed  to  op- 
erate within  its  proper  spbera  So  far  as  the 
present  application,  of  this  statute  is  in  con- 
flict with  Miller  v.  Altus  State  Bank,  supra, 
the  same  la  overruled. 

There  Is  no  merit  in  the  remaining  assign- 
ments of  emv. 

The  cause  is  therefore  rereraed  and  re- 
manded, with  directions  to  modify  tbe  Judg- 
ment and  foreclose,  pursuant  to  tbe  views 
ber^  expressed.  Let  the  costs  of  this  ap- 
peal be  equally  divided  between  the  Union 
Trust  Company  and  the  defendants  Garland 
and  Barr  and  the  intervener  Walker.  AU 
the  Justices  concur,  exc^  TRACK EB, 
who  concurs  In  onidtiaifHi. 

THACKFB,  J.  (concurring).  In  no  aspect 
of  tbe  loan  contract  In  the  instant  case  does 
there  appear  to  me  to  be  any  taint  of  usury. 
And  I  cfflicur  In  the  condusltHi  reached  In  the 
opinion  of  the  court  that  there  is  no  usury 
in  this  contract.  But,  In  concurring  in  this 
conduslon,  I  feel  it  my  duty  to  dissent  from 
the  reasoning  by  which  the  contract  Is  tested 
for  usury  and  found  to  be  within  the  law. 

Under  the  statutes  applicable  to  the  In- 
stant case  (Laws  1910,  p.  253,  the  same  being 
section  1005,  Bev.  Laws  1010,  and  section  915, 
Stat  1890,  the  same  being  section  1007,  Bev. 
Laws  1910),  10  per  cent,  per  wnnnni  is  nomi- 
nally the  highest  rate  of  Interest  permitted 
by  law ;  but,  since  the  borrower  may  deduct 
Interest  in  advance  out  of  the  loan  for  1  year 
at  the  highest  rate  permitted,  these  statutes 
really  permit  a  lender  to  charge  interest  at 
lO  per  cent  per  annum,  plus  Interest  at  this 
rate  upon  the  amount  of  interest  so  taken  ia 
advance.  However,  In  this  (pinion,  I  shall, 
in  deference  to  the  statutes  dted,  at  times 
speak  of  the  amount  actually  ddirered  to  the 
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Ifoder.  pins  tbe  Interest  taken  by  the  borrow- 
er in  advance  for  the  first  year  as  the  amonnt 
of  tbe  lf>aQ. 

In  thts  case,  following  the  case  of  Metz  et 
tL  T.  Winne.  15  OU.  1,  79  Pac.  223,  a  test  for 
Dsary  Is  foond  by  computing  Interest  at  the 
higfapst  rate  permitted  by  law  upon  the  full 
unooiit  loaned  for  the  entire  time  for  which 
tbe  loan  was  made:  and  the  fact  that  thts 
method  of  computation  does  not  give  eren 
an  approximately  InTsrlable  result  In  limit- 
ing benefits  that  may  be  taken  by  lenders  and 
burdens  that  may  be  Imposed  upon  borrow- 
era,  except  where  interest  Is  not  taken  before 
it  could  be  earned  by  tbe  amount  loaned  at 
the  highest  rate  permitted  by  law,  does  not 
appear  from  tbe  opinion  of  tbe  court  to  affect 
tbe  appUcatdllty  of  the  same  in  any  case. 

In  the  Metz  Case,  where  a  loan  of  ?600 
for  10  years  bore  Interest  to  the  amount  of 
S222.  payable  at  the  expiration  of  the  first 
rear,  and  to  the  amount  of  $42  payable  at 
the  expiration  of  each  succeeding  year,  mak- 
ing a  total  of  $600.  tbe  fact  that  interest  at 
the  highest  rate  of  12  per  cent,  on  $600  would^ 
amount  to  $720  was  considered  a  correct  test, 
■bowing  that  the  total  of  $600  called  for  as 
Interest  by  tbe  contract  was  free  from  tbe 
taint  of  usury.  In  that  case  the  contract  re- 
quired the  paymeut  of  $150  over  and  above 
the  Interest  that  could  have  been  earned  un- 
der tbe  law  at  tbe  expiration  of  the  first 
year  of  tbe  loan ;  and  It  must  be  obvious  that 
this  gave  the  lender  and  deprived  the  bor- 
iDwer  of  the  benefit  of  an  equal  amount  of 
Uie  principal  loaned,  at  least  so  long  as  this 
uDonnt  bad  not  been  actually  earned  as  in- 
terest, over  and  above  all  other  Interest  pay- 
moits,  by  the  amount  originally  loaned.  It 
■eems  obvious  that  the  loan  of  $600  In  that 
case  could  not  have  earned  so  much  as  $720, 
in  view  of  the  times  and  amounts  of  Interest 
called  for  by  the  contract,  unless  the  question 
of  benefit  to  the  lender  and  burden  to  tbe 
borrower  should  be  Ignored  In  the  test  for 
Bsnry;  and  to  Ignore  benefits  and  burdens 
would  seem  to  me  to  defeat  the  only  purpose 
of  the  limit  upon  the  rate  of  Interest  The 
reasoning  In  the  Metz  Case,  which  Is  follow- 
cd  in  tbe  instant  case,  apparently  leads  to 
the  concludon  that  If  the  contract  had  re- 
quired the  borrower  of  the  $600  to  allow  the 
lender  to  retain  $72  as  Interest  In  advance 
at  12  per  cent,  for  tbe  fir^  year  of  the  loan, 
and  further  required  tbe  borrower  to  pay  the 
lender  the  additional  sum  of  $648  at  tbe  end 
of  the  first  year,  as  nneamed  but  anticipated 
Interest  for  the  remaining  9  years,  thus  mak- 
ing a  total  of  $720  required  to  be  paid  as 
Interest  at  the  expiration  of  tbe  first  year  of 
the  loan,  the  contract  would  have  been  free 
from  the  taint  of  usury,  notwithstanding  the 
fact  that  tbe  borrower  had  paid  tbe  lender 
at  the  end  of  the  first  year  an  amount  eqnal 
to  the  entire  amount  of  the  original  $600 
loaned,  plus  $120,  whldi  would  be  20  per 
eent.  oo  that  amount,,  to  say  nothing  of  the 
SOOO  to  be  paid  at  Uie  md  at  the  loan  period. 


Under  the  test  for  usury  allied  in  the  >feta 
Case,  and  in  the  Instant  case.  It  appears  that 
the  contract  now  before  the  court  might  have 
required  the  borrower  to  allow  the  lender  to 
retain  $5,000  as  Interest  In  advance,  and  to 
pay  the  latter  at  the  end  of  the  first  year  of 
the  $50,000  loan  the  addltlraal  sum  of  $18,- 
783.32,  so  that  tbe  borrower  would  have  the 
benefit  of  a  loan  of  only  $45,000  for  the  first 
year  and  of  only  $26,116.68  for  the  remaining 
years  of  the  loan,  while  the  lender  would  get 
a  correspondingly  greater  benefit  than  he 
would  have  received  if  no  Interest  had  been 
taken  befdre  it  was  actually  earned  by  the 
loan. 

If  the  reasontng  of  these  cases  Is  correct, 
and  tbe  same  test  Is  to  be  applied  In  all  cas- 
es to  which  tbe  same  appears  to  be  applicable 
from  the  reading  of  tbe  opinions  therein.  It 
appears,  for  example,  that  the  lender  of  $100 
for -20  years  might  charge  and  collect  $10  In 
advance,  so  that  the  borrower  would  only  ac- 
tually leceive  $90,  and  at  the  expiration  of 
the  first  year,  as  unearned  but  anticipated 
Interest,  $190  more,  making  In  all  $200,  which 
Is  more  than  twice  as  much  as  tbe  amount 
actually  loaned,  and  still  hold  the  borrower's 
obligation  to  pay  $100  at  tbe  expiration  of 
the  20  years. 

In  the  case  of  Powler  v.  Equitable  Trust 
Co.,  141  U.  S.  384,  12  Sup.  CL  1,  35  L.  Ed. 
786,  where  the  highest  rate  of  10  per  cent, 
per  annum  allowed  by  the  statutes  of  Illinois 
was  charged  on  a  loan  for  5  years  and  where 
3  per  cent  of  the  same  for  the  full  term  of 
the  loan  was  taken  In  advance,  the  Supreme 
Court  of  the  United  States,  lo  holding  that 
the  same  was  not  usurioos  under  tlie  ded- 
rions  of  that  state,  said: 

"It  is  to  be  observed  that  out  of  the  principal 
sum  loaned  the  trust  company  retained,  way 
of  discount  wliat  was  claimed  to  be  tbe  present 
value  of  such  amonnt  as  would  pay,  in  advance, 
3  per  cent  of  the  atlpulated  mterest  for  the 
whole  i»eriod  of  the  loan,  5  years.  In  view  of 
this  feature  in  the  ease  tiiere  was  much  dis- 
cussion at  tbe  bar  as  to  whether  it  was  permis- 
sible, in  Illinois,  for  the  lender  to  exact  and 
receive  iotereift  in  advance  apon  a  loan  made 
at  the  highest  rate  allowed  by  its  laws.  In  view 
of  numerous  dedsioos  of  the  Supreme  Court  of 
that  state,  it  is  not  necessary  to  examine  this 

Suestion  upon  prindple;  for  It  ia  tbe  settled 
octrine  of  that  court  that  the  mere  taking  of 
interest  In  advance  does  not  bring  a  loan  with- 
iD  the  prohibition  ot  usury.  In  Goodrich  v. 
Reynolds,  31  111.  480.  498  [83  Am.  Dec.  240], 
it  was  said:  "The  remaining  plea  sets  up  usury 
in  this,  that  the  interest  was  made  payable  aemi- 
onnually.  It  has  long  been  settled  such  reserva> 
tion  is  not  usurious.  The  whole  interest  may  be 
lawfully  reserved  in  advance.*  McGill  v.  Ware, 
5  111.  21,  28;  Mitchell  v,  Lyman,  77  lU.  G25, 
520,  630;   Brown  v.  Scottish-American  Mort- 

fage  Co.,  110  IlL  235,  239;  Hoyt  v.  Pawtucket 
av.  Inst,  110  lU,  390,  394;  Telford  v.  Car- 
rel, 132  lU,  650,  B54  024  N.  E.  673J.  Wheth- 
er that  doctrine  would  apply  where  the  loan 
was  for  such  period  that  the  exactioQ  by  the 
lender  of  interest  in  advance  would,  at  the  out- 
set absorb  so  much  of  the  principal  as  to  leave 
the  borrower  very  little  of  the  amount  agreed 
to  be  loaned  to  him  we  need  not  say.  The  pres- 
ent ase  does  not  require  any  expresaioD  of  t^in- 
i<n  upon  sodi  a  pwnt,  tew  tihe  fntarest  reserved 
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in  advance  on  the  loan  to  Fowler  waa  only  ot 
S  per  cent,  out  ot  10  per  cent,  and  a  reservation 
to  that  extent,  it  would  wem,  is  protected  by  tlie 
decisions  of  the  state  court  The  defense  of 
usury,  so  far  as  it  rests  upon  the  fart  that  3 
per  cent,  of  the  stipulated  interest  was  taken  in 
advnnee  by  the  lender,  must  therefore  be  over- 
ruled." 

The  Illln<^  rule,  however,  does  not  seem 
to  be  In  accord  with  tlie  rule  generally  fol- 1 
lowed,  nor  to  be  sound  In  principle ;  and  the 
above  intimation  that  a  loan  might  not  be  re- 
garded as  usurious  unless  It  was  "for  such 
period  that  tbe  exaction  by  the  lender  of  in- 
terest in  advance  would,  at  the  outset,  ab- 
tforb  so  much  of  the  principal  as  to  leave  the 
borrower  very  Uttle  of  the  amount  loaned 
him"  should  be  understood  to  be  applicable 
only  where  tbe  Illinois  rule  prevails,  If  there. 
In  Law  of  Usury,  by  Webb.  sees.  112-116,  pp. 
126-132,  it  is  said: 

"The  question  whether  a  contract  calling  for 
the  payment  of  the  higbe!!t  legal  rate  of  inter- 
est m  advance  Is  usurious  or  not  is  one  upon 
which  the  authorities  are  not  fn  harmony.  Tbe 
statutes  upon  the  subjects  of  interest  and  usury 
do  not  ordinarily  specify  the  particular  time 
during  the  life  of  toe  loan  or  forbearance  at 
which  the  interest  shall  be  paid.  Such  statutes 
ordinarily  provide  that  the  rate  of  Interest  Bbal] 
be  a  certain  amount  'per  annum';  and,  while 
there  is  no  additiwial  provisicm  tbiat  the  inter- 
est shall  Iw  payable  at  the  end  of  the  year,  or 
at  tbe  time  of  the  maturity  of  the  loan,  if  it  be 
for  a  period  less  than  one  year  yet  some  of  tbe 
courts  have  construed  the  statutes  to  so  mean. 
In  the  Ohio  case  of  Penn  Mutual  Ina  Co.  v. 
CarpMiter  (40  Ohio  St  260).  the  court  discuss- 
ed the  subject  at  soma  length,  concluding  that: 
'A  construction  of  the  language  of  the  statute 
as 'applicable  to  the  rate  of  interest  only,  and 
not  to  the  time  of  payment  which  will  permit 
the  payment  of  interest  at  periods  shorter  than 
the  time  a  note  has  to  run.  furnishes,  in  our 
view,  no  reasonable  ground  for  the  advancement 
of  interest  before  it  accrues  or  is  earned. 
*  *  *  In  Ohio,  express  statutory  authority 
has  been  given  in  man;  instances  to  banks  and 
other  corporations  to  reserve  interest  in  ad- 
vance. But  the  fact  that  such  authority  has 
been  expressly  granted  by  statute  furnishes  the 
strongest  implicatira  that  it  is  denied  to  all 
othera'  In  other  states  of  the  Union,  the  con- 
trary rule  prevails,  and,  it  is  held  that  the  tak- 
ing of  interest  in  advance  is  not  usurious.  'Thus 
in  Illinois,  it  is  held  that  if  a  borrower  of 
$3,000,  for  1  year,  at  10  per  cent,  interest,  re- 
ceives but  $2,100,  for  which  he  gives  his  note 
for  $3,000,  with  10  per  cent  interest  after  ma- 
turity, the  transaction  is  free  from  uaury.  In 
the  eatiy  Indiana  case  of  Cole  v.  Lodchart  (2 
Ind,  631)  the  court  reviewed  the  cases  which  had 
been  decided  at  that  time,  and  declared  that  the 
taking  tbe  liighest  rate  of  interest  in  ad- 
vance was  not  uaurious. 

"Why  there  should  have  been  such  profligate 
expenditure  of  learning,  consumption  of  words, 
and  vexaticoi  of  mind  over  a  question  of  which 
there  is  but  one  just  solution  is  difficult  to 
understand.  Interest  is  compensation  for  the 
ase  of  money.  If  the  amount  of  the  interest  is 
deducted  in  advance.  It  is  plain  that  tbe  bor- 
rower never  uses  the  interest  so  paid.  He  does 
not  receive  the  full  amount  of  his  loan.  He  can- 
not use  tiiat  which  he  was  to  receive  unless  it 
is  paid  to  him.  He  cannot  employ  money  kept 
out  of  his  possession.  It  renders  the  borrower 
no  service,  performs  no  purpose,  pays  no  debts, 
buys  no  property,  satisfies  no  want8,  and  accom- 
plishes nothint;,  as  far  us  tbe  borrower  is  con- 
«-erne<l.  Cor  which  he  should  be  compelled  to  i 
imy  interest.  If  mathematical  accuracy,  com- 
bined with  justice,  should  be  aimed  at,  it  seems 


that  tbe  interest  ahoold  be  paid  at  maturity,  to- 
gether with  interest  upon  the  interest  then  due. 
for  one-half  tbe  time  of  the  loan. 

"Where  the  interest  is  taken  in  advance  for  a 
period  less  than  1  year  the  Snpreme  Court 
Wisconsin,  Id  tbe  case  of  Tallman  v.  Tniesdell 
(3  Wis.  443),  makes  the  following  distinction :  *lt 
is  contended  that  the  payment  of  interest  semi- 
annually at  the  rate  of  $12  for  the  loan  or  use 
of  $100  for  1  year;  or,  in  other  words,  $6  at  the 
end  of  6  months,  virtually  gets  interest  on  the 
$6  BO  received  during  the  remaining  6  months  of 
the  year.  The  statute  is  silent  as  to  the  time 
when  the  interest  may  be  paid,  and  only  pre- 
scribes the  rate  for  a  specified  term.  It  is  diffi- 
cult to  distinguish  clearly  between  tbe  case  when 
a  loan  of  $100  is  made  for  6  months  at  the  rate 
of  12  per  cent,  per  annum,  and  at  the  expiration 
of  the  time  tbe  lender  receives  his  money  back 
I  with  $6  interest,  and  the  case  where  a  loan  of 
$100  is  made  for  1  year  at  the  rate  of  12  per 
cent,  per  annum,  and  at  the  end  of  6  months  $6 
should  be  paid  as  interest,  and  at  the  expiration 
of  1  year,  $106  are  paid.  It  is  true  that  the 
borrower  loses  the  interest  on  tbe  $6  whidi  he 
paid  at  the  end  of  6  months,  for  and  during  the 
remaining  6  months  of  the  year,  but  it  is  not 
true  that  be  pays  interest  on  the  $6  to  the 
lender,  ^e  lender  may  or  may  not  get  inter- 
est on  this  sum,  but  if  be  does,  he  does  not  get 
it  from  the  borrower,  since  it  is  not  a  contract 
with  him  for  a  greater  rate  ttian  12  per  cent. 
That  a  distinction  tietween  the  cases  like  the 
foref;oing  hss  been  attempted  is  certainly  true, 
but  it  has  never  been  rendered  sufGciently  clear 
for  practical  purposes.  Where  iuterest  is  taken 
in  advance  the  caf^  in  different  If  tbe  lender 
reserves  his  12  per  cent,  at  tbe  time  of  the  loan, 
the  borrower  gets  $88,  for  which  he  promises  to 
pay  $100  at  the  end  of  the  vear.  In  this  case 
he  actually  pays  to  the  lender  interest  on  the 
$12  reserved;  that  is,  the  $12  which  he  pays  at 
the  time  of  the  loan  is  equal  to  $10.50  uitereat 
on  the  $88  actually  received,  and  $1.44  at  tho 
rate  of  12  per  cent,  cm  the  $12  resierved.  This 
would  clearly  exceed  the  rate  prescribed  by  the 
statute.  But  we  do  not  think  it  was  the  desigu 
of  the  statute  to  make  any  deduction  from  the 
rate  of  12  per  cent  agreed  up<m.  in  cases  where 
tlie  tero  for  the  loan  is  less  than  a  year,  or 
where  the  interest  is  agreed  to  be  paid  oftener 
than  once  a  year. 

"As  stated  in  a  preceding  section,  if  the 
amount  of  interest  and  commissi  on  g  collected 
does  not  exceed  tbe  amount  of  interest  allowable 
by  the  highest  legal  rate,  there  is  no  usury. 
So  where  the  amount  of  interest  collected  in  ad- 
vance, blether  with  the  interest  upon  it,  at  the 
highest  lawful  rate,  does  not  aggregatie  more 
than  would  he  allowed  by  law  as  mterest  upon 
the  principal,  there  can  he  no  usury.  Upon  this 
theory  it  is  held  that  there  is  no  usury  where 
the  bond  of  the  debtor  bears  no  interest,  but 
includes  the  amount  of  the  debt  with  interest 
upon  it  to  the  time  of  the  maturity  ot  the  bond.'* 

In  the  edltcvtal  note,  commencing  at  page 
1156,  to  the  case  of  ElUs  t.  Terr^  109  Ark. 
69.  158  S.  W.  957,  37  Ann.  Oas.  1153.  it  ia 
said  upon  the  authority  of  a  large  number  of 
cases  there  cited: 

"The  practice,  originating  in  the  cu8ti»n  of 
banks  and  those  dealing  in  cfMomercial  paper  in 
the  course  of  trade,  of  taking  interest  in  advance 
on  short-term  loons,  though  admitted  to  be  usuri- 
ous in  principle,  baa  become  a  recognized  lecal 
right;  and,  in  the  absence  of  statutory  prohibi- 
tion, the  courts  are  unanimous  in  upholding  its 
legality  where  tbe  loan  or  forbearance  is  for  a 
periotl  of  time  of  one  year  or  less." 

In  idem  It  Is  said: 

*  Jn  Purvis  V.  l-'riuk.  57  Fla.  519,  49  So.  1023. 
tbe  court  cou)'triiiiig  a  statute  providing  that 
a  debtor  shall  not  he  required  to  pay  s  greater 
sum  than  the  actual  principal  snm  receiveil. 
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with  10  per  cent.  Intenst  per  annum,  held  that 
the  reservation  of  interest  from  the  principal  of 
tke  note  in  quarteriy  amounts  made  the  trans- 
aetioo  UBurious.  In  Bome  juriadictions  it  ban 
ben  hcM  that  since  the  right  to  take  interest  in 
sdranee  originated  in  the  custom  of  banks  and 
those  dealing  in  commercial  paper,  such  right 
most  be  confined  to  commercial  transactions." 

The  decisions  from  the  states  bolding  this 
ue  dted  in  connection  with  the  last  above 
•tatement.    In  Idem  it  Is  further  said: 

"W*here  the  loan  or  forbearance  is  for^  more 
than  1  year,  the  decisions  are  not  in  nccord  as 
to  whether  taking  interest  in  a<lvaiioe  for  the 
fall  period  of  time  will  constitute  usury.  The 
majt^tr  of  cases  support  the  bolding  of  the 
reported  ease  that  to  take  the  highest  rate  of 
interest  in  advance  for  the  entire  period  of  time 
ii  uBury.'* 

In  support  of  this  last  proposition  the  edi- 
tor cites  In  addition  to  the  case  annotated  the 
fallowing  cases:  Marsh  v.  Martindale,  3  B. 
A  P.  (Kng.)  154 ;  Fowler  v.  Eauitable  Trust 
Co.,  141  U.  S.  384.  12  Sup.  Ct  1,  35  L.  Ed. 
786;  Bran<4i  Bank  v.  Strother,  15  Ala.  51.  In 
the  case  of  Smith  et  el.  v.  Parsons  et  ai.,  55 
MImi.  620,  67  N.  W.  311,  It  was  held: 

"When  a  1*00118'  is  exacted  by  the  lender  as 
1  consideration  for  making  a  loan,  it  is,  in 
euDputing.  for  the  purpose  of  determining 
whether  the  loan  is  usurious,  to  be  dediicttHj  as 
of  the  date  when  it  is  payable.  If  payable  at 
the  time  of  the  loan,  it  is  to  be  deducted  from 
the  principal  as  f>f  the  date  of  the  loan,  and  the 
remainder,  or  what  the  borrower  receives  and 
retains,  is  to  be  taken  as  the  basis  for  computa- 

tiOD." 

In  that  case,  where  the  loan  was  of  $20,- 
000  tbr  S  years,  with  a  spedflcatlon  that  the 
same  should  hear  Interest  at  the  rate  of  7 
per  cent,  per  annum,  and  where  the  twrrower 
contracted  to  pay  and  paid  the  lender  as  a 
hums  oc  commisdon  -for  making  the  loan  6 
per  cent,  on  said  $20,000  and  re'ndered  the 
trader  services  of  the  value  of  $500.  the  court 
said: 

"Hiese  considerations  furnished  a  basis  for 
making  a  computation  to  ascertain  if  the  inter- 
est or  compensation  for  the  use  of  the  money 
actually  to  be  receive<l  and  retained  by  the  bor- 
rower was  at  the  rate  of  more-  than  10  per  cenL 
per  annum  on  that  amount  or  those  amounts. 
The  interest  on  the  several  amounts,  at  that 
tate,  from  the  dates  of  the  advances  to  the 
time  of  paying  the  -lost  installment,  November 
4,  18&4,  was  about  $030.  By  the  terms  of  the 
Dotes  there  was  payable  on  and  before  October 
1,  1S84.  as  interest,  $1,400.  It  is  a  mode  of 
computatioo  which  defendants  cannot  complain 
of,  to  deduct  the  bonuses  from  the  principal 
i^.OOO  as  of  the  date  of  November  4.  1884.  and 
calcnlate  the  interest  on  the  remainder,  $18,500, 
at  the  rate  of  10  per  cent.  frcHu  that  date  to  the 
matnrity  of  the  notes,  add  the  $930  to  that,  and 
to  their  sum  add  the  principal  retained  by  the 
borrower,  $18,500,  aggregating  $20,r>53,  and 
compare  that  with  what  by  the  terms  of  the 
notes  and  mortgage  the  borrower  was  to  repay 
tA  the  lender.  $20,000  principal,  and  $7,000  in- 
teresL  The  nnirious  character  of  the  transac- 
tioD  is  apparent." 

In  the  case  of  McOall  r.  Herring,  116  Qa. 
'J3S,  42  S.  B.  468,  where  the  borrower  con- 
tracted to  pay  $1,600,  with  Interest  thereou 
at  the  rate  of  7  per  cent,  per  annum,  but  ac- 
tually received  from  the  lender  only  $1,520 
tecause  of  the  fact  that  the  lender's  agent  re- 


tained $80  from  the  principal  as  his  eommls- 
Blons,  the  court  said: 

"The  contentions  raised  by  the  demurrer,  and 
insstcd  on  as  reasons  sufheient  to  justify  the 
court  in  striking  the  plea  necessarily  lead  to 
the  determination  of  the  question  whether  the 
averments  of  the  plea,  when  taken  to  be  true, 
characterize  the  transaction  as  a  usurious  one. 
If  they  do,  the  court  erred  in  striking  the 
ploa,  because  the  deed  relied  on  by  the  plain- 
tiff as  the  basis  of  the  estabirshment  of  her 
lien  would  be  v<rid.  It  they  do  not,  the  court 
committed  no  error,  and  the  validity  of  the  se- 
curity deed  is  unaffected.  In  the  case  of  Clarke 
v.  Havard,  111  Ga.  242,  36  S.  E.  837,  51  U  R. 
A.  490,  Presiding  Justice  Lumpkin,  in  the 
course  of  a  very  able  opinion  which  he  delivered 
in  that  case,  and  in  which  be  considered  the  rul- 
ings made  by  this  court  in  a  number  of  cases 
preceding  it.  said:  'A  money  lender  cannot,  in 
this  state,  lawfully  contract  for  or  reserve  any 
greater  rate  of  interest  than  8  per  cent,  per  an- 
num, and  the  prohibition  is  ^ust  as  strong 
against  doing  so  indirectly  as  it  is  against  doing 
so  Openly  and  without  pretense.  •  •  •  *  A.C- 
ccpting  the  rulings  mode  in  that  case  as  being 
sound,  our  next  inquiry,  in  order  to  fully  meet 
the  demurrer,  is  whether  when  the  $80  retained 
by  the  agent  of  the  lender  is  added  to  the  inter- 
est contracted  to  be  paid,  it  appears  that  the 
aggregate  of  these  sums  is  greater  than  the  high- 
est rate  of  interest  allowed  by  law  to  be  charg- 
ed. The  borrower  gave  his  note  for  $1,600, 
and  agreed  to  pay  interest  thereon  at  the  rate 
of  7  per  cent,  per  annum,  $112.  The  commis- 
sion retained  amounted  to  $80.  The  borrower, 
acconliug  to  bis  plea,  received  $1,020  interest, 
upon  which  sum  at  the  rate  of  8  per  cent,  per 
annum,  the  highest  allowed  by  law  in  this  state, 
is  $121.60.  This  would  mase  the  amount  <a 
interest  to  maturity, '5  years,  $608.  Any  greater 
sum  than  $608  received  as  interest  for  this  time 
on  this  amount  would  be  usury.  But,  according 
to  the  averments  of  the  plea,  the  hiterest  con- 
tracted to  be  paid,  seven  per  cent  on  $1,600 
for  five  ^-ears,  was  $560,  which,  added  to  the 
$S0  retained  as  commissions,  aggregates  $040 
(not  including  in  this  calculation  any  interest 
oa  the  $80),  as  interest  on  the  $1,520  received  by 
the  borrower.  Thus  it  is  clear  that  the  borrower 
would  pay  and  be  liable  to  pay  $32  more  than 
the  highest  legal  rate  during  the  period  of  the 
loan  for  the  sum  borrowed.  And  the  result  is 
the  same  if  we  treat  as  chargeable  to  the  bor- 
rower Che  $16  which,  in  one  part  of  his  amend- 
ed pica,  he  admitted  the  plamtiff"  was  entitled 
to  receive  from  him  for  preparation  of  abstract, 
etc.  These  figures  are  conclusive  to  our  minds 
that,  when  the  principles  ruled  in  the  Clarke 
Case,  supra,  are  applied  to  the  facts  set  out  in 
the  plea  and  by  demurrer  admitted  to  be  true, 
the  transaction  represented  by  the  pnHoissory 
note,  which  is  the  foundation  of  the  action  in 
the  nreseut  case,  was  usurious. 

"Counsel,  however,  contend  that  if  the  $80 
paid  by  the  borrower  aa  commissions  is  to  be 
treated  as  interest  reserved,  then  the  transac- 
tion would  not  be  usurious,  for  the  reason  that 
this  amount  which  was  deducted  from  the  face 
of  the  note  must  he  treated  as  the  payment  of 
interest  pro  tanto  in  advance ;  that  $80  repre- 
sents 1  per  cent  on  the  amount  contracted  to 
be  loaned  for  the  full  term,  5  years;  and  that 
ns  the  balance  of  the  interest  contracted  to  be 
paid  amounts  to  7  per  cent,  the  whole  rate  of  in- 
terest, when  so  treated,  aggregates  8  per  cent, 
and  is  within  the  lawful  limit  and  that  the 
payment  of  1  per  cent  of  interest  in  advance 
under  these  circumstances  does  not  render  the 
transaction  usurious.  An  examination  discloses 
that  the  adjudicated  cases  are  somewhat  in  cou- 
Hict  on  the  question  whether  a  reservation  of  the 
liighest  legal  rate  of  interest  in  advance  renders 
a  loan  transaction  usurious,  but  a  majority  of 
those  which  we  have  had  opportunity  to  consult 
draw  a  distinction,  in  this  respect,  between  what 
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i»  tenned  a  Icmg  and  a  short  loan.  Counsel  for 
defendant  in  error  arguea  that  on  principle  no 
audi  distinction  exists,  and  we  agree  with  bim. 
We  are  unable  to  see  any  reason  why  on  prin- 
ciple the  res«r\'ation  of  the  faiKhest  rate  of  inter- 
est in  advance  mi  short-term  loans  does  not  ren- 
der the  COTitract  usurious.  •  •  •  Mr.  Webb, 
in  his  treatise  on  Usury,  S  m<  declares,  on  the 
authority  of  a  lari^e  number  of  adjudicated  cas- 
es cited  in  note  3,  page  126:  'I'hat  it  is  not 
usnry  to  discount  commercial  paper  in  the  ordi- 
nary course  of  buriness  Is  absolutely  settled. 
'^nUs  rule  ot  law  arose  out  of  custom,  and  does 
not  depend  upon  statute.'  Mr.  Tyler,  in  hia 
work  on  Usury,  p.  298,  declares  that:  The 
courts  uniformly  hold,  at  the  preseot  day,  that 
the  interest  for  ordinary  paper  having  the  usual 
time  to  run,  audi  as  is  the  practice  by  banks, 
may  be  taken  in  advance,  by  way  of  discount, 
and  not  subject  the  paper  to  the  taint  of  usury. 
It  Is  obvious,  however,  that  the  length  of  time 
the  paper  has  to  run  must  have  a  «»itroUine  ef- 
fect upon  this  question.  If  the  note  has  a  snort 
time  to  nm,  the  interest  may  be  taken  in  ad- 
vance; whereas  the  time  may  be  so  lengthened 
out  as  to  make  the  taking  of  the  interest,  in  ad- 
vance, palpably  usurious.*  Whether,  then,  there 
is.  In  principle,  any  difference  In  such  transac- 
tions in  taking  the  highest  legal  rate  on  short 
and  long  time  loans  is  not  now  a  question  with 
which  we  are  materially  concerned;  for  un- 
doubtedly, according  to  the  authorities  general- 
ly, the  proposition  that  taking  the  highest  rate 
ot  interest  in  advance  does  not  render  the  trans- 
action usurious  may  be  considered  settled  on 
short  losDs.  Indeed  this  court,  in  the  case  of 
Mackenzie  v.  Flannery,  90  Ga.  590,  16  S.  E. 
710,  ruled  that  'to  take  8  per  cent,  interest  in 
advance  by  way  of  discount  mi  short  loans.  In 
the  usual  and  ordinary  course  of  business,  is  not 
usurious.'  And  in  the  case  of  Union  Savings 
Bank  v.  Dottenheim,  107  Ga.  614,  34  S.  E.  221. 
Mr.  Justice  Cobb  said;  'It  is  also  well  settled 
that  a  contract  providing  for  the  payment  of 
the  highest  lawful  rate  of  interest  in  advance  is 
not  usurious,  though  many  of  the  courts  which 
recognize  this  as  an  established  rule  express 
doubts  as  to  whether  upon  principle  such  prac- 
tice should  be  allowed  to  prevail.'^ 

"JiiBt  where  the  line  is  to  be  drawn,  so  ns  to 
determine  what  is  a  short  and  what  a  long  term 
loan,  does  not  seem  to  have  been  settled.  The 
period  of  1  year  seems  to  have  been  fixed  in  the 
case  of  Tallmsn  v.  Trueadell,  3  Wis.  443.  But 
the  rule  that  interest  at  the  highest  legal  rate 
may  be  taken  in  advance  on  long  loans  without 
rendering  the  contract  usurious  is  not  establish- 
ed by  the  autborities  generally.  -  There  are  a 
number  of  cases  so  ruling,  in  many  of  which  the 
rulings  are  made  on  statutes.  Certainlv  there 
are  no  deciaiona  of  this  court  which  so  declare, 
and  we  are  not  aware  of  any  authwity  which 
binds  us  so  to  rule.  While  we  accept  the  doc- 
trine almost  universally  applied  to  short  loans, 
in  the  absence  of  controlling  authority  we  de- 
cline to  extend  that  rule  in  the  caae  oi  long 
loans.  On  principle  It  cannot  be  done,  nor 
ought  It  to  be,  for  reasons  which  tre  tersely 
stated  by  Mr.  Webb  in  his  work  cited  supra, 
113,  in  the  following  language:  'Interest  is 
compensation  for  the  use  of  money.  If  the 
amount  of  the  interest  is  deducted  in  advance, 
it  is  plain  that  the  borrower  never  uses  the  in- 
terest so  paid.  He  does  not  receive  the  full 
amount  of  his  loan.  He  cannot  use  that  which 
he  was  to  receive,  unless  it  is  paid  to  him.  He 
cannot  employ  money  kept  out  of  his  poesesrion. 
It  renders  the  borrower  no  service,  performs 
no  purpose,  pays  no  debts,  buys  no  property,  sat- 
isfies no  wants,  and  accomplishes  nothing,  us  far 
as  the  borrower  is  ctmcemed,  for  which  he 
should  be  compelled  to  pay  interest.'  While 
the  language  of  Mr.  Justice  Cobb  in  the  Dotten- 
heim Caae  cited  above  is  very  broad,  It  was  not, 
as  we  understand  it,  meant  to  include  interest 
4«  long-time  loans,  but  evideotly  referred  to 


the  mie,  which  seems  so  generally  to  prerail, 
that  the  highest  rate  of  interest  may  lawfully 
be  taken  in  advance  on  short  loans.  If  it  he 
contended  that  this  language  referred  to  long 
as  well  as  short  loans,  it  may  be  replied  that 
that  question  was  not  one  which  was  passed  oo 
by  tlie  court  in  that  case.  If  the  contention  of 
the  defendant  in  error  is  sound,  then  it  would 
lead  to  this  result:  If  a  loan  of  $500  were  made 
for  a  term  of  5  years  at  the  rate  of  8  per  cent 
per  annum,  then  at  the  time  of  making  the  loan 
the  lender  could  reserve  the  Interest  tvr  the 
whole  period,  and  give  to  the  borrower  only  S300 
in  satisfactitm  of  nis  contract;  if  such  a  loan 
were  made  for  10  years,  the  law  would  be  fully 
met  by  the  lender  handing  to  the  borrower  $100 
and  accepting  his  obligation  to  pay  bim  $000  at 
the  end  of  the  period ;  if  tt  were  made  for  15 
years,  instead  oi  the  borrower  receiving  anything 
from  the  lender,  the  former  would  not  only  get 
nothing,  but  would  pay  the  lender  $100  for  the 
privily  «f  executing  to  him  his  pronusaiwy 
note." 

Interest  is  not  the  oompenaatioa  allowed 
by  law  or  fixed  by  the  parties  for  an  obliga- 
tion to  permit  the  borrower  to  use  or  detain 
money  or  for  the  future  £ort>earBDce  on  tbo 
part  of  the  lender  to  demand  the  same ;  but, 
as  stated  In  Black's  Law  Dictionary,  it  la  de- 
fined as  follows: 

"Interest  is  the  compensation  allowed  by  law 
or  fixed  by  the  parties  for  the  use  or  forbear* 
nnce  or  detention  of  money.  Civ.  Code  CaL  | 
1915;  Williams  v.  Scott,  83  Ind.  406;  Kels«  t. 
Murphy,  30  Pa.  341;  Williams  v.  American 
Bank,  4  Mete.  (Mass.)  317;  Bea^^  ▼.  Peabody, 
188  111.  75,  58  N.  E.  680." 

The  right  to  the  compensation  allowed  by 
law  or  fixed  by  the  parties  "for  the  use  or 
forbearance  or  detention  of  money"  logically 
arises  out  of  and  follows,  and  does  not  pre- 
cede, such  "use  or  forbearance  or  detention 
of  money";  and,  accordingly,  loan  contracts 
for  more  than  1  year  iisually  oall  for  tbe  pay- 
ment of  Interest  after  and  not  before  It  Is 
earned. 

If  a  contract  did  not  require  the  payment 
of  Interest  before  It  was  earned  by  a  loan, 
and  this  definition  was  kept  in  mind,  a  vcduu- 
tary  payment  of  money  tn  advance  to  meet 
and  cover  unearned  interest  as  It  accrues  in 
the  future  would  easily  be  seen  to  be  more  In 
the  nature  of  a  return  of  that  mucb>  of  the 
principal  debt  than  a  payment  of  interest 
In  the  first  Instance,  though  taking  on  the 
character  of  a  payment  of  interest  as  the 
latter  accrues. 

In  the  absence  of  a  contract  to  tbe  contra- 
ry, and  as  a  general  rule  under  tbe  provisions 
in  oontracts,  interest  is  not  due  and  peyatile 
until  it  has  been  earned  by  the  loan,  except 
when  taken  In  advance,  as  authorized  by 
section  015,  Stat.  1890  (section  1007,  Rev.  I* 
1910)  for  not  to  exceed  1  year ;  and,  as  aptly 
stated  in  a  note  to  Story  t.  Uringstcm,  13 
Pet.  359,  10  Jj.  Ed.  200,  the  rule  for  casting 
interest  in  tbls  country  when  partial  pay- 
ments are  made  is  as  follows: 

"The  rule  for  casting  Interest,  when  partial 
payments  have  been  made,  is  to  apply  the  pay- 
ment, in  the  first  place,  to  tbe  discharge  of  the 
Interest  then  due.  If  tbe  payment  exceeds  the 
interest,  the  surplus  goes  towards  discharging 
the  principal,  and  the  subsequent  interest  is  to 
be  c(»nputed  otx  the  balance     prin^pal  remain. 


Digitized  by 


OkL) 


OARLAin)  T.  X7NI0N  TBtTST  CO. 


209 


in;  dae.  If  the  psymeDt  is  less  Aan  the  inter- 
est, the  BnrpluB  of  interest  must  not  be  taken 
to  augment  the  prindpal;  bat  interest  contin' 
nea  on  the  former  principal  antll  the  period 
when  the  pSTments.  taken  torether,  exceed  the 
interest  due.  and  then  the  surplus  is  to  be  ap- 
plieil  towards  dischnrging  the  principal,  and  in- 
terest is  to  be  computed  on  the  balance.  State 
of  Connecticut  v.  Jackson,  1  Johns.  Ch.  (N.  T.) 
13  17  Am.  Dec.  4711 ;  Van-Benschooten  v.  T^w- 
«>n.  6  Johns.  Ch.  (N.  Y.)  313  [10  Am.  Dee.  333] ; 
■Williams  v.  HouKhtnling.  3  Cow.  86,  and  note; 
Hicks  T.  Atkins,  4  Maks.  103;  Dean  v.  Wil- 
liaraa,  17  Mass.  417;  Fay  v.  Bradley,  1  Pick. 
IW;  French  v.  Kennedy.  7  Barb.  (N.  T.)  452; 
Hoeack  v.  Rosers,  9  Paige's  (N.  Y.)  461 :  Smith 
V.  Shaw,  2  Wash.  C.  O.  107  [Fed.  Cas.  Ko.  13,- 
107) ;  Dunlop  T.  AlexsDder,  1  Cranch  C  G. 
498  [Fed.  Cps.  No.  4.1A6]:  Bnssell  t.  Locaa, 
Hempst.  91  [Fed.  Ou.  No.  12466A]." 

Also  see:  Woodward  Baldwin  A  Co.  v. 
Jewell  et  al.,  140  U.  S.  247,  11  Sop.  Ct  784, 
35  L.  Ed.  478.  The  act  of  June  17.  ,1010, 
(Laws  1910,  p.  263 ;  Bectl<Hi  IOCS,  Rer.  Laws 
191(9  reads  as  ttrtlows: 

"The  tahing,  receivine,  reservinft  or  charging 
a  rate  of  interest  greater  than  is  allowed  by  the 
preceding  section  shall  be  deemed  a  forfeiture 
of  twice  the  amount  of  Interest  which  the  note, 
bill  or  other  evidence  of  debt  carries  with  It,  or 
which  has  been  agreed  to  b«  paid  thereon.  In 
ease  a  greater  rate  of  interest  has  been  paid, 
the  person  by  whom  it  has  been  paid,  or  bis  le- 
gal representatives,  may  recover  from  the  per- 
son, nna  or  corpwation  taking  or  receiving 
same,  in  an  action  in  the  nature  of  an  action  of 
debt,  twice  the  smoimt  of  interest  so  pairl:  Pro- 
vided, siich  action  shall  be  brought  within  two 
jears  after  the  maturity  of  such  usurious  con- 
tract: Provided,  further,  that  before  any  suit 
«an  be  brought  to  recover  such  asarious  in- 
terest, the  party  bringing  such  suit  must  make 
written  demand  for  return  of  surfi  nsary." 

Section  915,  Stat  189Q  (aectloa  1007,  Rev. 

Laws  191(9,  reads  as  foUows: 

"The  interest  which  would  become  due  at  the 
end  of  a  term  for  which  a  loan  is  made,  not  ex- 
ceeding one  year's  interest  in  all.  may  be  de- 
ducted from  the  loan  in  advance  if  the  parties 
thas  agree." 

If,  as  seems  indisputable,  the  purpose  of 
the  etatatory  Inhibition  against  the  taking 
of  more^tban  a  specified  amount  of  interest 
Is  to  limit  the  burden  that  may  be  imposed 
upon  the  borrower,  and  the  corresponding 
benefits  that  may  be  taken  by  the  lender, 
we  should  look  to  the  essence  of  the  trans- 
action and  to  the  net  result  In  benefit  to 
the  lender  and  burdens  to  the  borrower,  with 
due  regard  to  the  terms  of  the  contract  in 
respect  to  times  and  amounts  of  Interest  i>ay- 
ments  and  to  the  rights  of  thia  parties  to  con- 
tract for  the  [Myment  of  actually  earned 
interest  at  such  tiroes  as  they  desire  without 
affecting  the  question,  for  a  standard  test. 

I  think  the  statutory  limitatloD  upon  the 
burden  the  lender  may  Impose  and  the  corre- 
sponding benefit  he  may  take  contraiplates 
the  casting  of  interest  according  to  the  par- 
tial payment  rule  hereinbefore  stated,  treat- 
ing loterest  paid  In  advance  of  accrual  above 
the  product  of  a  computation  at  the  highest 
legal  rate  to  the  date  of  payment  as  steriliz- 
ing or  destroying  the  Interest-producing  pow- 
er of  an  equal  amount  of  tlie  principal  until 

les  p^i4 


Boeh  advance  interest  oould  be  actually 
earned  by  the  loan  at  the  bl^ieat  rate  of  In- 
terest permitted  by  law. 

Taking  the  contract  In  tbe  Mets  Caae  for 
use  In  making  an  Illustration,  it  appears  to 
me  that  a  correct  test  tor  usury  might  be 
found  in  tbe  fact  that  tbe  $600  loaned  could 
have  earned,  at  the  rate  of  12  per  cmt.  per 
annnm,  |72  at  tbe  end  of  tbe  first  year,  when 
$222  that  must  be  treated  as  Interest  was 
paid;  that  tbis  payment,  being  (150  over  and 
above  the  Interest  that  could  have  beoi  law- 
fully earned  up  to  that  time,  sterilises  and 
destroys  the  interest-produdng  power  of  an 
equal  amount  of  tbe  1600  loaned,  so  that  <Hily 
$450  of  the  same  could  bear  interest  until 
the  next  interest-paying  time,  at  tbe  end  of 
the  secimd  year  of  tbe  loan,  wfaen,  at  the 
highest  rate  permitted,  it  could  produce  $64 ; 
that,  as  $54  Is  $12  more  than  tbe  $42  called 
for  by  the  contract  at  that  time,  this  de- 
ficiency should  be  covered  by  applying  $12 
of  tbe  $160  aceas  already  in  tbe  bands  of 
the  lender  to  the  same,  with  the  result  that 
this  excess  would  be  reduced  to  $138  and 
a  corresponding  amount  of  barren  principal 
would  become  Interest  producing,  so  that, 
for  tbe  thlM  year  $462  of  the  $600  would 
bear  Interest;  that  at  the  end  of  the  third 
year,  when  another  installment  of  $42  aa  In- 
terest was  due  under  the  contract,  this  $462 
could  produce  at  the  highest  rate  of  Interest 
permitted  by  law  $55.44.  which  would  be 
$13.44  more  than  tbe  contract  required  to  be 
paid  at  that  time,  so  that  the- unearned  In- 
terest in  the  hands  of  the  lender  would  be 
reduced  to  $12-t.56  for  the  nest  year  and 
$475.!56  of  the  $600  loaned  would  bear  Inter- 
est during  the  fourth  year,  and  so  on  until, 
at  the  end  of  the  ninth  year,  nearly  all  of 
the  esccKs  In  the  hands  of  the  lender  would 
be  earned  and  absorbed,  and  nearly  all  of 
the  loan  of  $600  would  begin  to  bear  Interest 
again.  As  a  result  of  this  method  of  com- 
putation, the  $600  loaned  could  have  earned, 
at  12  per  cent,  per  annum,  $72  the  first  yenr, 
$54  the  second  year,  $55.44  the  third  year. 
$57.05  the  fourth  year,  $58.85  the  fifth  year. 
$60.82  the  sixth  year,  $63.08  the  seventh  year. 
$65.60  the  eighth  year,  $68.44  the  ninth  year, 
and  $71.61  tbe  tenth  year,  making  a  total 
of  $626.88.  It  appears  to  me  that  this  method 
of  computation  gives  due  consideration  to 
the  proportions  of  the  contract,  that  Is,  to 
the  times  of  payment  and  the  amounts  re- 
quired to  be  paid  by  the  same,  in  testing  for 
usury.  It  takes  into  account  the  fact  that 
the  borrower  was  required  to  pay  $150  at 
the  end  of  the  first  year  of  the  loan  as  in- 
terest that  had  not  been  earned ;  and  It  also 
takes  Into  account  the  fact  that  each  sub- 
sequent InstflUment  of  Interest  called  for 
by  the  contract  was  less  than  could  have 
been  earned  at  that  time  within  the  law. 

Although  I  think  the  above  method  of 
computation  gives  a  correct  test,  I  am  not 
quite  as  certain  of  this  as  I  am  of  tbe  fact 
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that  the  standard  adopted  In  the  Instant  case 
and  in  the  Mets  Case  is  fundamentally 

wrong. 

(13  Okl.  Cr.  M7) 

SCOFIELD  V.  STATE.   (No.  A-2610.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 
26,  1917.) 

(Svllobva  by  Editorial  Staff.) 

WiTNEssBS  ^E=»370(l)— Impeachment  of  Wit- 
ness. 

Id  a  prosecution  for  selling  liquor  vhere  the 
case  was  closely  contested,  the  refusal  to  allow 
defendant  to  impeach  employed  detectives  by 
showing  that  they  bad  made  statements  out  of 
court  as  to  who  had  made  a  sale  contradictory  to 
their  testimony  in  court  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CenL  Dig.  H  1209,  1247.] 

Error  from  County  Court,  Woods  Connty; 
Gob  Hadwlger,  Judge. 

John  Soofleld  was  convicted  of  selling  one 
pint  of  whisky  to  one  Ralph  McAfee,  and  seo- 
tenced  to  pay  a  fine  of  $50,  and  to  imprison- 
ment for  30  days,  and  he  brings  error.  Re- 
versed. 

I*  T.  Wllaon,  of  Alva,  for  plaintiff  in  er- 
rrar.  S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  appellant  was  con- 
victed of  selling  one  pint  of  whisky  to  one 
Ralph  McAfee  for  the  price  of  $1.  The  trans- 
action is  alleged  to  have  occurred  in  a  bam 
In  the  town  of  Wnyooka.  Ralph  McAfee,  the 
prosecuting  witness  17  years  of  age,  together 
with  Ralph  TruU,  a  young  man  21  years  of 
age,  had  come  from  Texas  to  Woods  county 
a  short  time  before  this  transactlcm,  and  tes- 
tify that  they  met  this  defendant,  a  total 
stranger  to  them,  on  the  streets  of  Waynoka, 
and  asked  him  if  he  knew  where  they  could 
get  some  whisky,  and  he  told  them  that  he 
had  some  or  could  get  some.  The  defendant 
then  went  away,  according  to  tfaelr  teetl- 
mony,  and  returned  within  a  short  time  with 
a  bundle  under  his  arm,  and  directed  them 
to  this  barn  where  the  alleged  sale  Is  said 
to  have  taken  place.  The  prosecuting  wit- 
nesses and  a  man  by  the  name  of  Cham  Bee- 
luan  preceded  the  defendant  to  the  barn.  Bee- 
man  was  not  a  witness  In  the  case.  McAfee 
and  Trull  both  testify  that  the  defendant 
appeared  at  the  barn  with  a  quart  of  whisky 
wrapped  up  In  an  old  pair  of  trousers  and 
emptied  out  a  pint  of  the  whisky  into  another 
quart  bottle  and  sold  it  to  McAfee  for  the 
sum  of  $1.  The  defendant  testified  that  he 
saw  these  people  going  to  the  barn,  and  was 
suspicious  and  followed  them  up  there  In  or- 
der to  get  a  drink,  and  that  when  he  got  there 
they  were  just  opening  a  quart  of  whisky 
which  Beeman  had  at  that  time ;  that  he  did 
not  sell  any  whisky  on  that  occasion  to  any- 
liody.  Several  citizens  of  Waynoka  testify 
to  the  good  reputation  of  the  defendant  for 
peace  and  as  a  law-abiding  citizen.  Upon  the 


trial,  the  court,  over  the  objecti(m  and  ex- 
cation  of  defendant's  counsel,  limited  the 
cross-examination  of  these  prosecuting  wit- 
nesses in  an  endeavor  on  the  part  of  said 
counsel  to  show  their  interest  in  the  matter 
that  they  were  employed  detectives  of  the 
sheriff  and  were  to  receive  mon^  for  saving 
evidence  in  the  case.  The  objections  to  such 
questions  were  sustained  to  such  an  extent 
that  counsel  for  defmdant  made  an  efforf  to 
withdraw  from  the  case.  However,  the  court 
thereafter  permitted  a  limited  cross-examina- 
tion along  this  line,  but  an  ^ort  was  made 
by  counsel  for  the  defendant  to  Impeach  the 
prosecuting  witness  Ralph  TruU,  it  being  the 
Uieory  of  the  defendant  that  if  the  prosecut- 
ing witnesses  bought  any  liquor  on  that  oc^ 
ca^mi  it  was  sold  to  them  by  Beeman  and 
not  by  him.  Counsel  for  deftodant  asked  the 
witness  Trull  If  he  did  not  state,  in  the  pres- 
ence of  one  Homer  Davidson,  In  the  town  of 
Waynoka.  on  the  23d  day  of  September  be- 
fore the  trial,  to  Mr.  Scofleld,  that  be  did 
not  see  how  be  could  be  convicted,  as  be  did 
not  make  the  sale.  To  which  question  an  ob- 
jection npcm  the  part  of  the  state's  counsel 
was  sustained,  and  to  which  ruling  the  de- 
fendant's counsel  excepted,  and  also  in  Qie 
same  conversation  if  he  did  not  say  that  Mr. 
ScoQetd,  the  def«idant,  took  no  mon^.  but 
tliat  Cham  Beeman  took  the  mon^.  to  which 
he  answered,  "I  doat  think  I  did.**  Homer 
Davidson  was  then  placed  upon  the  stand  Id 
behalf  of  the  defradant,  and  was  asked 
whetlier  or  not  Trull  had  stated,  In  substance, 
the  impeaching  matters  Inquired  about,  to  the 
first  of  which  the  court  sustained  an  objec- 
tion and  refused  to  pemdt  the  witness  to 
answer,  and  as  to  that  part  of  the  conversa- 
tion In  which  Trull  had  said  that  he  did  not 
say  that  Beeman  took  the  money,  the  im- 
peaching witness,  Davidson,  testified  that  he 
did  so  state,  wlilch  answer,  upon  obJectiMi  by 
the  state's  counsel,  was  stricken  out,  and  the 
Jury  Instructed  not  to  consider  it  on  the 
ground  that  the  testimony  was  without 
weight  in  the  case  and  was  to  be  given  no 
credence  as  to  Cham  Beeman. 

There  is  no  question  in  the  minds  of  the 
memlwrs  of  this  court  that  the  rulings  of  the 
trial  court  relative  to  this  Impeaching  evi- 
dence were  erroneous,  and.  in  view  of  the  fact 
that  this  Is  a  closely  contested  case  In  which 
the  defendant,  a  farmer  of  good  reputation 
as  a  law-abiding  citizen,  was  convicted  on  tbe 
evidence  of  total  strangers  to  him,  that  did 
not  live  In  tiat  community  and  were,  as  the 
record  clearly  discloses,  employed  detectives. 
It  was  competent  for  the  defendant  to  Im- 
peach these  witnesses  by  showing  that  they 
iiad  made  contradictory  statements  out  of 
court  relative  to  who  made  this  sale  than 
that  testified  to  In  court  Why  the  stiite  did 
not  call  Beeman  as  a  witness  In  this  case 
does  not  appear  from  the  record,  although 
he  was  present  during  all  the  time  that  the 
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otber  state  witnesses  testjfy  tl^ey  had  their 
dealings  with  the  defendant,  and  as  Beeman 
had  an  equal  c^^rtunlty  to  make  the  sale, 
U  one  was  made,  the  defeadent  had  a  right 
to  Impeach  one  of  the  prosecuting  witnesses 
by  showing  that  he  did  state,  out  of  court, 
that  Beeman  was  the  man  who  did  make  the 
sale  and  reo^ve  the  money.  After  an  exam- 
ination of  the  entire  record  we  are  convinced 
that  this  defendant  was  not  accorded  that 
fair  and  Impartial  trial  to  which  he  was  en- 
titled under  our  Constitution  and  statute. 
The  judgment  la  therefore  reversed. 

(13  OU.  Cr.  431) 

GLAZB  T.  STATE.    (No.  A-2491.) 
(Crimfiial  Court  of  Appeals  of  Oklahoma.  May 
26.  1917.) 

(8fttabu»  hy  the  Court.) 

1.  LABCEIf  T  ^»14(1)— LaBCEHT  OF  LiVE  StOCK 

—Statute. 
SectioQ  2652,  Rev.  Laws  1010,  deBnes  "lar- 
ceny" as  the  taking  of  jwrsonal  proiierty  accom- 
pliued  by  fraud  or  stealtb,  sDd  with  intent  to  de- 
prive another  thereof.  XJoder  this  detiiiitioD,  a 
eonrietion  for  the  larceny  of  live  stock  accom- 
plished by  fraud  is  authorized. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  IS  34,  37. 

"Foe  other  defioitioas,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny.] 

2.  CaiMiNAL  Law  «=3ll82— CoNvicrion— Ap- 

raUfAICCB. 

When  all  the  evidence  Introduced  at  a  trial 
fairly  warrants  a  conviction  and  no  prejudicial 
error  of  law  is  dlaclosed,  a  Judgment  of  omvic- 
tion  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent.  Dig.  |i  3203-3214.] 

3.  OmNAL  Law  ^:>1172(1)  —  Appeal  — 

HaRHLESS  KRBOB  —  iNACOtlSATK  InSTBUC- 

noNs. 

When  instructions  given  by  the  court  are 
poor  in  form  but  free  from  prejudicial  error,  the 
judgment  will  not  be  reversed  on  the  ground 
that  they  are  not  precisely  accurate. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Uw,  Cent.  Dig.  M  3128,  8154.] 

Error  from  District  Court,  Caddo  County; 
WIU  Linn,  Judge. 

Olin  Glaze  was  convicted  of  larceny,  and 
be  brings  error.   Atlirmcd.  . 

H,  w.  Morgan,  of  Auadarko,  and  Glddlngs 
k  TriM>.  of  Oklahoma  City,  for  {dalntlff  in 
error.  B.  McMillan,  Asist  Atty.  Gen.,  for  the 
8Ut& 

ABMSTBONG.  J.  OUn  Glaze,  plaintiff  In 
error,  was  convicted  at  the  February,  1916, 
tenn  of  the  district  court  of  Caddo  county, 
on  a  <Aarge  of  larceny,  and  hia  punUhuient 
Used  at  three  years  in  the  state  peniten- 
tiary. The  informatioD  charges  the  larceny 
Qt  two  head  of  cattle,  the  property  of  J. 
<X  CblldezB.  Oklahoma  Giles  was  Jointly 
diarged,  but  separate  trials  were  had. 

The  proof  on  behalf  of  the  state  discloses 
the  following  state  of  facts:  J.  G,  Chllders 
lived  about  three  miles  east  of  Carnegie  In 


Caddo  county,  and  was  a  farmer.  Olln  Glaze, 
plaintlfr  In  error,  and  Oklahoma  Giles,  lived 
near  by,  and  were  horse  traders.  In  January, 
1915,  Giles  came  to  the  home  of  tbe  prosecut- 
ing witness  and  inquired  for  a  btUl,  and  was 
informed  that  the  witness  had  a  bull,  a 
heifer,  and  a  cow  for  sale,  and  was  told  by 
Giles  that  plaintiff  In  error.  Glaze,  would 
buy  them.  Witness  priced  the  two  yearlings 
at  *70.  Giles  told  him  that  he  did  not  think 
Glaze  would  pay  the  money,  but  had  a  mare 
to  sell ;  that  be,  Giles  wanted  the  mare,  and 
that  if  plaintiff  In  error  would  trade  the  two 
yearlings  for  the  mare,  he,  Giles,  would 
pay  $72.50  for  the  mare,  and  said  he 
would  go  and  get  Glaze  and  have  him  bring 
the  mare  over.  Glaze  rode  the  mare  over, 
and  asked  the  witness  If  he  had  some  year- 
tings  to  trade  for  the  mare.  Witness  told  him 
he  did  not  Th^e  was  quite  a  little  talk 
about  trading  the  mare  tor  the  yearlings. 
Witness  refused  to  trade  tbe  yearlings  for 
anything,  unless  he  knew  he  was  going  to 
get  the  money,  as  he  did  not  want  to  trade, 
but  ^nted  to  seU.  An  effort  was  made  to 
Induce  the  witness  to  go  In  search  of  Giles 
with  a  Tiew  of  getting  the  mon^  from  him 
for  the  mare.  He  wwld  not  go,  but  after 
considerable  persua^on  let  tala  son  go  with 
Glaze  and  told  both  of  them  that  there  would 
be  no  trade  unless  he  got  the  money ;  that  if 
Giles  did  not  have  the  money,  that  would  be 
the  end  of  it  About  an  hour  later  Giles 
and  Glaze  and  the  boy  came  back  and 
wanted  witness  to  go  to  Carnegie  to  get  the 
money.  He  got  lo  the  buggy  with  Giles  and 
drove  off.  Glaze  appeared  to  be  on  horse- 
back. After  going  some  little  distance,  a 
brother-in-law  of  Giles  overtook  them  with  a 
story,  which  proved  to  be  untrue,  that  Giles* 
wife  and  baby  had  been  crippled  in  a  run- 
avray.  Giles  got  out  of  the  buggj',  got  on 
a  horse,  and  started  off.  As  he  rode  away, 
prosecuting  witness  asked  him  what  he  was 
to  do,  and  Giles  told  him  to  meet  him  in 
Carnegie  the  next  morning.  He  was  told 
that  witness  would  meet  him  there.  He  then 
said:  "Maybe  not  to-morrow;  I  will  see  you 
soon" — and  went  ou  away.  The  brollier-iu- 
law  to  Giles  got  In  the  buggy  and  drove  the 
witness  home  When  they  got  home,  the 
yearlings  were  gone.  This  occurred  on 
Thursday.  Witness  Giles  nor  the  plaintiff 
la  error  said  anything  further  about  the 
matter,  nor  did  either  of  them  bring  tbe 
money  to  pay  for  the  yearlings.  On  Monday 
the  witness  went  after  the  mwey  again, 
and  was  told  by  Giles  that  he  did  not  have 
it,  that  he  had  expected  to  get  the  money 
from  his  father,  but  that  the  money  had  been 
spent   Witness  was  never  paid. 

Newton  Chllders,  son  of  the  prwecutlug 
witness,  corroborates  tbe  testimony  of  his 
father.  In  addition,  be  says  that  when  he 
waxt  with  Glaze  to  find  Giles,  Glaze  told  htm. 
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Giles^  tbat  fbe  dd  nuui  (meaning  tb»  proa- 
ecntlne  witness)  would  not  let  tbe  cattle  go 
untU  be  got  tbe  mon^ ;  ttiat  Giles  said,  ''Let's 
go  and  see  t^e  old  man,**  which  they  did,  and ' 
after  the  prosecatlng  witness  and  Olles  left  | 
to  go  to  Carnegie  that  Glaze  and  be  without  \ 
tnstmctlons  to  do  so,  got  the  cattle  and  drove 
them  over  to  Glaze's  place.    He  rode  the 
mare,  and  whoi  he  got  over  there  started  to 
pall  the  bridle  off  and  leave  her.  whereupon 
Glaze  told  him  that  he  bad  better  keep  her; 
tbat  she  might  be  all  he  would  ever  get  for 
the  cattle ;  that  he  did  not  know  what  to  do, 
and  rode  the  mare  back  home  because  Glaze 
told  bim  to. 

Pearl  ChUders,  daughter  of  the  prosecuting 
witness,  testified  to  hearing  tbe  cooTersa- 
tlon  with  OUd  Glaze,  Oklahoma  Giles,  and 
her  father  concerning  the  yearlings  and  their 
deelre  to  trade  the  mare  for  them;  that  her 
father  declined  to  consider  any  trade  of 
any  kind,  and  said  the  money  was  what  be 
wanted,  and  In  speaking  to  plaintiff  lu  error 
said:  "When  you  get  the  mon^,  Olln,  you 
get  the  cattle  and  not  before." 

Witness  B.  C.  Kelley  for  the  state  testified 
to  having  a  transaction  with  the  defendant 
Glaze  and  Oklahoma  Giles,  in  which  the  two 
parties,  working  together,  fleeced  him  out  of 
a  horse.  It  was  a  similar  transaction  to  the 
one  had  with  Childers. 

The  evidence  clearly  Indicates  th&t  the 
plaintiff  in  error,  Glaze,  and  his  codefendant, 
Giles,  were  working  together  in  a  scheme  to 
defraud  the  farmers  of  the  community  out 
of  their  property. 

Witness  Wesley  Bees  for  tbe  state  testified 
to  focts  corroborating  the  testlmwty  of  Kelley 
as  to  the  manner  In  which  he  was  defrauded. 

Witness  Bogle  for  the  state  testified  to  a 
similar  transaction,  wherein  he  was  defraud- 
ed by  the  same  parties.  Apparently  this 
witness  got  $5  for  a  horse  worth  $126  through 
the  fraudulent  conduct  of  these  men. 

Tbe  testimony  In  behalf  of  the  defendant 
by  himself  and  his  witnesses  attempted  to 
establish  the  contention  that  the  mare  was 
traded  outright  for  the  yearlings  in  question, 
and  ther^ore  they  had  comndtted  no  crime. 

The  Jury  found  against  the  plaintiff  In 
error,  and  convicted  him  of  larcwiy. 

A  earful  reading  of  the  record  by  any  fair- 
minded  man  would  not  permit  of  any  other 
conclusion  than  tbat  of  guilt  This  plaintiff 
in  error  and  Giles,  without  doubt,  bad  con- 
spired  together  to  defraud  tbe  prosecuting 
witness  out  of  his  property.  The  proof  of 
similar  transactions  by  them  whidi  tended  to 
show  tbe  manner  in  which  they  were  con- 
ducing their  business  and  the  system  which 
they  used  In  defrauding  the  citizens  ot  ttie 
community  were  competent 


[I]  It  is  c<mteiided  by  counsel  for  the  plaln- 
Uir  in  errcv  tbat  tha  proctf  shows  no  violation 
of  the  statutes  of  this  state.  With  ttats  con- 
tentlon  we  cannot  agree.  Section  26^.  R.  U 
IDIO;  Is  as  follows: 

"Larceny  Is  the  taking  of  personal  proper^, 
accomplished  by  fraud  or  stealth,  and- with  in- 
tent to  deprive  another  thereof 

TUs  definition  is  broad  oiongb  to  cover 
the  charges  in  this  case ;  in  fact  waa  intend- 
for  Just  such  transactions.  The  proof  clearly 
establishes  the  eHme  of  larceny  by  fraud. 

[2, 1]  There  is  ample  law,  as  weU  as  ample 
facts,  to  sivport  this  Judgment  <^  conviction. 

It  is  next  complained  tbat  the  court  erred 
in  giving  Instructions  Nos.  9  and  iO,  whlA 
are  as  follows: 

"No.  9.  You  are  instructed,  gentlemen  dI  the 
jury,  that  there  has  been  submitted  for  your 
consideration  testimony  relative  to  other  trades 
entered  into  by  the  defendant  in  conjunction 
with  others,  wherein  certain  property  was  alli- 
ed to  have  been  obtained  by  fraud  or  stealu. 
This  evidence,  gentlemen  of  tbe  jury,  is  sabmit* 
ted  to  you  for  your  consideration  as  tbe  same 
may  or  may  not  tend  in  determining  whether  or 
not  the  defendant  obtained  the  property  describ- 
ed in  the  information,  from  the  prosecuting  wit- 
ness. J.  C.  Childers,  by  fraud  or  stealth,  with  the 
Intent  to  deprive  the  owner  thereof,  and  for 
said  purpose  only, 

"No.  10.  You  are  Instrncted.  gentlemen  of  the 
jury,  if  you  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  the  defend- 
ant, acting  in  conjunction  with  others,  by  fraud 
or  stealth  and  with  the  intent  to  deprive  the 
owner  thereof  obtained  possession  of  property  of 

Sirties  other  than  the  prosecuting  witness,  J.  O. 
bilders,  and  that  tbe  same  constituted  a  part 
of  a  plan  of  the  defendant  in  obtaining  possee* 
sion  of  said  property,  with  the  intent  to  deprive 
the  true  owner  thereof,  then  yon  might  consider 
such  facts  as  a  circumstance  in  arrivins  at  tiM 
intent  of  the  defendant  at  the  time  of  obtaining 
possessicA  of  the  property  for  which  he  is  prose- 
cuted, and  as  to  the  guilt  or  innocance  Dt  tbe  de> 
fendant  of  the  crime  charged." 

These  tnstructi<His  might  be  improved  upoa 
In  form,  but  there  Is  nothing  In  them  prejudi- 
cial to  the  substantial  rights  of  the  plaintiff 

in  error. 

Again,  counsel  complain  of  tbe  court's  ao 
tion  In  admitting  testimony  of  the  witnesses, 
Kelley,  Bees,  and  others,  In  reference  to 
other  similar  transactions.  This  testimony 
was  properly  admitted.  Hiere  Is  no  question 
but  tbat  these  parties  were  In  a  cousplrucy 
to  obtain  pToperty  by  fraud.  In  the  case 
at  bar  their  efforts  were  successful,  as  they 
appear  to  have  bera  In  a  number  of  other 
instances.  The  law  of  this  state  protects  the 
law-abiding  dtlzena  from  conduct  of  this 
kind. 

The  Judgment  Is  entirely  righteous,  and 
the  record  is  without  prejudicial  orror. 
Affirmed. 

DOYI^  P.  J.,  and  MATSON,  J.,  concur. 
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STATE  V.  BOABO  OV  OOM'BS 


(U  OU.  Cr.  W) 

BEAUBBIN  T.  STATE.   (N&  A-aOOS.) 

(Grimina]  Court  of  Appeals  of  OklahoQUL  Maj 
26,  1917J 

fSt/Uabwi  by  Editorial  Staf.) 

1.  Obiviral  Law  ^1066(14V— Aoinssnm  ov 
EviDKNCE— Assign MENT  of  Ebror— Review. 

Where  the  record  dnes  not  show  that  cniinael 
for  appellant  objected  or  excepted  to  the  admis- 
sion of  the  evulence  complained  ol,  his  asaign- 
meot  of  error  theretHi  it  not  reviewable,  because 
Dot  properly  preserved. 

2.  Cbiminal  Law  «=»977(.3>— EJntbt  OF  JUDO- 
MENT— Term  of  Court— STATm*. 

Rev.  Laws  1910,  S  S943,  provfdioff  tbat  tbe 
time  appointed  for  joagment  must  be  at  least  2 
days  after  verdict  if  tbe  court  intends  to  remain 
in  session  so  long,  or  if  not  at  as  remote  a  time 
as  can  reasooably  be  allowed,  does  not  require 
that  a  judgmcDt  must  be  pronounced  at  the  tenn 
at  which  a  conviction  is  nad;  and,  if  tbe  court 
is  nnable  to  render  judgment  at  such  term,  it 
may  be  rendMHKl  at'  a  subsequent  term. 

[Eld.  Note.— For  .other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  SI  2488,  2492.] 

8.  Criminal  Law  4=91183— Atokak^—Modifi- 

CATION   or  JUDOMEHT. 

Where  tbe  evidence  in  a  prosecntioa  for  sell- 
ing intoxicating  liquor  did  not  warrant  a  fine  of 
$283  and  an  Imprisonment  for  115  dars,  the  ap- 
pellate court,  in  furtherance  of  justice^  would 
modify  the  judgment  to  impose  m  fine  of  fSO  and 
an  imprisonment  for  80  days. 

[Bd.  Note.— For  other  casea,  sea  Oriminal 
Iaw,  Gent  Die.  H  S18&-S1«8.] 

Appeal  from  Coiinty  Court,  Pottawatomie 
County;  Hal  Johnson,  Judge. 

Ben  Beaubein  was  convicted  of  selling  in- 
toxicating liquor,  and  he  brings  error.  Modi- 
fled  and  afflriued. 

G.  A.  Outcelt,  of  Tecumaeh.  for  plaintiff  in 
«iTor.  S.  P.  FreeUng,  Atty.  Gen.,  and  B.  Uo- 
HiUan*  Asst  Atty.  GeiL,  for  tbe  State. 

PBB  OUBIAif.  It  is  alleged  ttiat  tbe  ert- 
dence  la  Insufficient  to  sustain  the  coorictlOD. 
We  bave  «amlDed  the  record,  and  find  ttiat 
the  evidotce  on  the  part  of  the  atate^  both  di- 
rect and  drenrnfttantlal.  if  beiiered  by  tlie  Ju- 
ry, was  sufficient  to  snatain  tbe  Judgment. 

{1]  It  la  Blao  contended  tbat  the  court 
erred  In  admitting  Improper  and  prejudicial 
evidence,  but  the  record  does  not  show  tbat 
eonnsel  for  the  appellant  made  any  objections 
or  took  any  exceptiona  to  the  admission  of 
the  eridenee  complained  of.  This  assignment 
of  error  la  not  anbject  to  review  under  pn- 
Tiona  decisions  of  this  court  becaose  not 
properly  preaerved. 

[2]  It  la  also  cratended  that  tbe  court  waa 
wltbont  Juiladlction  to  pronounce  Judgment 
and  sentence  at  tbe  time  tbat  sentence  and 
Judgmrat  were  rendered.  Tbe  verdict  was 
returned  on  the  2d  day  of  Septonber,  191S. 
and  thereupon  tbe  court  appointed  tbe  13th 
day  of  September,  1016,  at  tbe  hour  of  8:80 
a.  m.  as  a  time  Cot  pronouncing  Judgment 
and  aenteuce.  On  tbe  4tb  day  of  Sqitember. 
1915,  the  d^endant  ffled  a  motlm  for  new 
trial,  which  waa  pending  in  said  court  until 


tbe  25tb  day  of  Oetoba,  lOlS.  wben  tbe  same 
was  overruled  and  tbe  sentence  iNronounced 
and  Judgment  rendered.  The  appellant  at 
that  time  objecting  to  the  Jurisdiction  of  the 
court  to  prcmounce  sentence  and  raider  Judg- 
ment because  the  term  of  court  at  wliich  tbe 
verdict  waa  returned  had  expired  by  opera- 
tion of  law,  tbe  court  did  not  pronounce  Judg- 
ment upon  the  date  fixed.  There  Is  a  recital 
in  the  case-made  to  tbe  effect  that  on  tbe  13th 
day  of  September,  1910,  the  day  fixed  for 
pronouncing  Judgment,  the  appellant  waa  a 
fugitive.  However,  counsel  for  appellant  ccm- 
tend  that  the  court  could  have  pronounced 
Judgment  la  this  case  In  his  absence,  It  be- 
ing a  misdemeanor,  and  his  failure  to  do  so 
deprived  tbe  court  of  Jurisdiction  to  pro- 
nounce Judgment  at  a  later  date.  Section 
5944,  Revised  Laws  1910,  provides: 

"For  tbe  purpose  of  judgment,  if  the  ccmvic- 
tion  Is  for  misdemeanor,  judgment  may  be  pro- 
noanced  in  tbe  defendanriB  absence." 

Section  S043,  Revlaed  Laws  1910,  provtdea: 
"The  time  appointed  [for  jud^ent]  must  be 
at  least  two  days  after  tbe  verdict,  if  the  court 
intend  to  remain  in  sessioa  so  long;  or,  if  not, 
at  as  remote  a  tima  as  can  reasoaably  be  al- 
lowed." 

It  Is  discretionary  with  the  court  In  mis- 
demeanor cases  to  pronounce  Judgment  In  the 
absence  of  the  defendant,  but  it  is  not  man- 
datory tbat  tbe  court  do  so.  Therefore  tbe 
holding  of  this  court  in  tbe  case  Ex  parte 
Sparks,  9  OkL  Gr.  065,  132  Pac.  1118,  is  c<»i- 
troillng  In  tbia  instance.  In  tbat  case  It 
was  held: 

"The  statute  does  not  require  tbat  a  judgment 
must  of  necessity  be  pronounced  at  the  sahie 
term  of  the  court  at  which  a  verdict  of  guilty  in 
a  criminal  case  is  rendered.  If  the  court  is  un- 
able to  render  judgment  at  such  term,  it  may 
be  rendered  at  a  subsequent  term." 

[3]  We  find  no  reversible  error  in  the  rec- 
ord. Tbe  punishment  Imposed  was  a  fine  of 
f283  and  imprisonment  for  116  days.  Tbe 
evidence  does  not  warrant  tbe  Imposition  of 
this  extreme  penalty  in  this  case.  This 
court,  therefore,  in  furtherance  of  Justice, 
will  modify  the  Judgment  to  the  extent  of 
imposing  a  fine  of  ¥50  and  imprisonment  In 
tbe  county  Jail  for  80  days,  and  the  Judg- 
ment, as  thus  modified,  la  affirmed. 

(SI  N.  x.  MS) 

STATB  ez  reL  BAOA  et  aL  v.  BOARD  OF 
COM'RS  OF  OUADALCPD  CODNTI  et  aL 
(JOXSS  &  GUBASON,  Interveners).  (No. 
1902.) 

(Sapreme  Court  of  New  Mexiea  Dee.  30, 1016. 
Rehearing  Denied  Hay  10,  1017.) 

(8vllabu$  ly  the  Court} 
1.  JODOUKNT  «=9217— "FlKAL  JUDQlfBnT"— 

Ehtbt— Statutv. 
In  this  Jurisdiction,  by  reason  of  section 
4185,  Code  1915,  there  are  no  terms  of  court 
except  for  jury  trials,  and  a  judgment  which 
dispoeea  of  all,  or  one  or  more,  of  the  separate 
and  Independent  causes  of  action  in  the  case,  be- 
comes a  final  Judgment  upon  its  rwditton  and 
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entrr,  in  the  senn  that  th«  niw  passes  from 
the  further  control  of  the  court,  and  except  a 
default  iudRment  (section  4227,  Code  1915).  and 
an  irregularly  entered  Judement  (section  4230. 
Code  1915).  and  except  for  such  purposes  as  all 
courts  always  retain  control  over  thMr  jndr- 
ments. 

[Ed.  Note.— For  other  eases,  see  Jodginsnt, 
Cent.  Dig.  S  S04. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judf- 
tnent.]  . 

2.  Appeal  and  Brrob  «s»109  —  Rbtibw  — 

Questions  Raised  Below. 
It  is  a  fundamental  rule  of  appellate  practice 
and  procedure  that  an  appellate  court  will  coo* 
siilor  only  such  questions  as  were  raised  in  the 
court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1018-1034.1 

Appeal  from  Dlstrirt  Court,  Onadalnpe 

County;  Leahy,  Judge. 

Action  by  the  State  of  New  Mexico,  on  tbe 
relation  of  Placldo  Baca  y  Baca,  for  himself 
and  others  similarly  situated,  against  the 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Guadalupe  and  others,  in  which  Jones 
&  Oleason,  a  partnership.  Intervened.  In- 
JunctioD  dissolved,  and  relators  appeal.  Af< 
flnned. 

See.  also.  21  N.  M.  713, 158  Pac.  642. 

On  the  lOth  day  of  August,  1914,  an  election 
was  held  In  the  town  of  Santa  Rosa  un- 
der the  local  option  statutes,  to  determine 
whether  or  not  the  sale  of  Intoxicating  liquors 
should  be-  prohibited  within  tbe  prescribed 
district.  At  the  election  130  votes  were  cast 
In  all ;  the  election  officers  certifying  to  47 
vdtes  in  favor  of  prohibition  and  83  votes 
against  prohibition.  This  action  was  there- 
after Instituted  In  the  district  court  to  en- 
join the  county  clerk,  county  treasurer,  board 
of  county  commissioners,  and  county  sherier 
of  Guadalupe  county  from  issuing  licenses 
for  the  sale  of  intoxicating' liquors  within  the 
said  town,  upon  the  ground  that,  by  reason 
of  certain  Illegal  votes  having  been  cast  at 
said  election,  the  troe  result  had  sot  been 
declared  or  ascertained  by  the  election  Judg- 
es, and  that  the  actual  result  of  said  elec- 
tion was  in  fovor  of  prohlbltitm.  The  oonrt 
waa  asked  to  purge  the  election  returns  of 
the  alleged  illegal  votes  and  declare  the  true 
result  of  sach  dectton.  All  the  defendants 
d^anlted,  with  the  exception  of  the  county 
clerk,  who  appeared  and  answer^,  denying 
the  allegations  of  the  cmnplnlnt.  Jones  & 
Gleason,  copartners,  operatlne  the  only  saloon 
in  the  town,  were  allowed  to  Intervene  in 
ttie  suit 

The  allegation  of  the  complaint  upon  which 
the  alleged  fraud  In  the  election  In  question 
is  based  Is  as  foUows: 

'That  approximately  sixty-flve  (tt5)  persons, 
imiong  them  being  tbe  following  named  persons, 
to  wit,"  omitting  names,  "and  certain  otner  per- 
sons whose  names  are  at  this  time  unknown  to 
plaintiff,  offered  to  and  did  vote  against  prohibi- 
tion at  the  said  election,  all  of  whom  were  Hie- 
gtl  votCTs,  in  that,  as  inducement  therefor,  they 


directly  er  Indireetly  received,  agreed  w  con- 
tracted to  receive,  or  accepted  gifts,  valuable 
consideration,  or  some  office,  place,  or  employ- 
EQent,^  and  that  certain  of  said  persons  were  also 
intimidated  end  in  other  and  divers  ways  unduly 
influenced  into  voting  against  prohibition,  and 
that  said  illegal  and  fraudulent  votes  to  the  num- 
ber of  approximately  sixty-five  (6^,  as  aforesaid, 
were  among  and  constituted  a  part  of  the  said 
eighty-threo  (83)  votes  declared  by  the  said  board 
of  county  commissioners  of  the  county  of  Guada- 
lupe to  have  been  cast  against  prohibition  at 
said  election,  and  that,  had  it  not  been  for  said 
illegal  and  fraudulent  votes,  the  returns  would 
have  shown  that  a  majority  of  the  votea  cast 
were  for  prohibltitMi." 

The  trial  court,  after  hearing  the  evidence 
presented,  made  certain  flndlngs,  incorporate 
ed  In  a  final  decree,  to  the  effect  that.cer- 
taln  votes  against  proUbltton  had  been,  cast 
In  violation  of  the  Corrupt  Practices  Act, 
tmt  that  the  majority  of  the  legal  vt^es  had 
been  cast  against  prohibition.  As  a  result  of 
this  concloslon  he  dissolved  the  Injunction. 

This  case  was  first  presented  for  considera- 
tion in  this  court  upon  a  motion  to  strike 
out  the  blU  of  exceptions  on  a  number  of 
grounds,  and  in  an  opinion  banded  down  June 
12,  1016,  and  reported  in  21  N.  M.  713,  158 
Pac.  642,  this  court  struck  the  biU  of  ex- 
ceptions. 

F.  Falrcloth.  of  Santa  Bosa,  for  appellants. 
C.  W.  G.  Ward  and  Chester  Hunker,  both  of 
Las  Vegas,  for  other  api>ellants.  E.  R. 
Wrl^t.  of  Santa      for  appellees. 

HANiNA,  J.  (after  stating  the  facts  as 
al>ove).  [1]  The  one  assignment  of  error 
presented  for  our  consideration  attacks  tbe 
flndlngs  and  conclusions  of  law  as  the  same 
appear  In  tbe  final  Judgment  or  decree,  and 
at  the  threshold  of  our  consideration  of  the 
case  our  attention  is  directed  to  the  fact  that 
the  judgment  or  decree  was' entered  on  No- 
vember 4,  1915,  and  the  findings  of  fact  and 
conclusions  of  law  upon  which  the  said  Judg- 
ment or  decree  was  based  were  incorporated 
therein.  No  formal  objectlcms  or  exceptions 
to  either  the  findings  of  fact  or  omclusIoQS 
of  law  appear  of  record,  except  certain  ex- 
ceptions taken  by  each  party  to  the  Sndlnga 
and  conclusions  which  were  filed  in  the 
clerk's  office  on  November  19,  1915,  or  at  a 
time  subsequent  to  the  enti7  of  the  final 
Judgment  It  Is  here  contended  by  appellee 
that  the  Judgment  of  November  4,  1915,  be- 
came final  when  raterM,  and  that  the  court 
was  without  further  Jurisdiction,  except  to 
grant  an  ai^teal  or  to  set  aside  the  Judgment 
for  irregularity  within  one  year.  We  do  not 
understand  that  appellant  questions  the  t&ct 
that  tbe  Judgment  or  decree  waa  final,  and  It 
Is  evideot  that  appellant^  could  not  so  con- 
tend, because  at  a  former  hearing  of  this 
cause,  upon  a  motion  to  dismiss  the  appeal, 
appellant  took  the  position  that  the  Judg- 
ment of  November  4tb  was  a  final  one.  which 
contention  was  sustained  by  this  court  Id 
the  case  of  Fallen  v.  Fullen,  21  N.  M.  212.  ■ 
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IK  Pac.  294.  this  conrt,  pnssin;;  upon  the 
question  of  final  judgments,  held: 

"In  this  juris4liction,  by  reason  of  section 
ilSsi,  Coile  1!U5.  there  are  no  terms  of  court  ex- 
cept for  jury  trials,  and  a  judgment  which  dia- 
Dom  of  all,  or  one  or  more,  of  the  separate  nnd 
imtepemient  cnnses  of  action  in  the  case,  becomes 
a  final  jii<If!m«'Dt  upon  its  rendition  and  entry, 
in  the  seniw  that  the  same  passes  from  the  fur- 
ther control  of  the  court,  «nd  except  a  default 
indffment  (section  4227.  Code  1!>15>,  nnd  nn 
in^nlarly  entered  judennent  (section  4230, 
r«de  lOirt).  and  except  for  snch  purposes  as  all 
miirts  always  retain  control  over  their  judg- 
ments." 

Therefore,  the  judgment  In  guestt<Hi  being 
J  final  one  In  its  character,  the  error  which 
appellants  now  insist  upon  necessarily 
rvlatcs  to  matters  which  wore  not  consider- 
ed by  the  conrt,  and  which  the  court  was 
:  ot  Kiven  an  opportunity  to  correct. 

[21  "It  Is  a  fundamental  rule  of  appellate 
linicfice  and  procedure  that  an,  appellate 
iiiurt  will  consider  only  such  questions  as 
were  raised  In  the  court  l)elow."  It  is  there- 
fore clearly  apparent  that  the  exceptions  of 
November  19th  were  Interposed  at  a  time 
iifter  :he  judgment  of  Novemlier  4th  had  be- 
•  ome  final,  and  after  the  jurisdiction  of  the 
foart  to  change  .the  same  had  passed,  ex- 
i-ept  as  to  Irregularities  under  statutory  aa- 
thority.  In  arriving  at  this  conclusion  we 
are  not  anmlndfnl  of  the  fact  that  appellant 
i-imiends  that,  this  being  a  case  tried  before 
the  court  without  the  Intervention  of  a  jury, 
DO  ^ceptlons  were  necessary.  In  this  conn- 
s' rely  upon  the  prorlalons  of  section  4214. 
fit  the  Code  of  1915,  which  section  has  been 
f-oostrued  by  the  terrUrorial  ijnpreme  Conrt 
in  the  case  of  Neher  r.  Armijo,  11  N.  M.  67, 
OS  Pac.  517,  and  In  that  case  It  was  pointed 
oat  that  the  section  In  question,  while  dis- 
pensing with  the  necesd^  for  a  formal  ex- 
■■eption  does  not  dispense  with  the  necessity 
of  an  objection  In  furder  to  preserve  the  er- 
ror complained  of.  See,  also,  Cunningham 
T.  Springer,  13  N.  M.  259.  82  Pac.  232. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion tluit  the  Judgment  of  the  district  court 
most  be  affirmed;  and  It  Is  so  ordered. 

ROBEBT3,  0.  J.,  and  PARKER.  J.,  con- 
i-or. 


(B  N.  it.  4»S) 

In  re  ATCHISON,  T.  &  S.  F.  BX.  00. 

(No.  2056.) 

tSapivme  Court  of  New  Mexico.   May  8,  1917.) 

(Syllahit)  bp  the  CourtJ 
Taxation  ^:»301(l)-'PBOFOBTxoKAn  Bbduo> 
nos— Bate— Statute. 
Under  setrtion  12.  c.  64,  Laws  1915,  the  lev- 
in specified  therein  are  subject  to  proportionate 
redaction  only  when  the  aRKrc|:ate  rate  of  the 
iCTj  for  all  county  purposes,  with  stated  excep- 
dona,  is  in  excess  of  five  mills. 

Appeal  from  District  Conrt,  Sierra  Conn- 
I'j :  M.  O.  Mechem,  Judge. 


From  an  order  of  the  district  court  denying 
relief  agninst  two  le%ies  made  by  the  coun- 
ty, the  Atchison,  Topeka  &  Santa  F&  Railway 
Company  appeals.  Affirmed. 

W.  C.  Held.  George  S.  Downer,  nnd  C.  M. 
Botts.  all  of  Albuquerque,  for  appellant  II. 
U  Pattou,  Atty.  Gen.,  Geo.  C.  Taylor,  Asst. 
Atty.  Gen.,  and  E.  D.  Tittmann,  of  Hiilsboro, 
for  appellee. 

PARKER,  J.  This  Is  an  appeal  by  the 
Atchison,  Topeka  &  Santa  Railway  Com- 
pany from  an  order  of  the  district  court  of 
Sierra  county  denying  appellant  r^ef  against 
two  levies  made  by  the  county.  The  appel- 
lant ccHitends  that  the  general  county  and 
general  road  levies  made  by  the  county  for 
the  taxes  of  1915  are  excesirive,  in  view  of 
the  fact  that  they  are  severally  in  excess  of 
the  ascertained  rate,  ^fter  proportionately  re- 
ducing the  maximum  rate  allowed  therefor. 
Appellant's  entire  theory  Is  based  upon  Its 
construction  of  section  12  of  chapter  54  of  the 
Laws  of  1915.  That  section  provides  that 
the  counties  shall  not  levy  more  than  five 
mills  on  the  dollar,  for  all  county  purposes, 
with  stated  exceptions.  It  also  provides  for 
a  maximum  j*ate  for  state  and  other  levies. 
The  particular  paragraph  of  the  section  per- 
tinent to  the  condusltm  to  be  reached  In  this 
case  provides: 

"Each  of  the  tax  levies  provided  by  law  in 
force  at  the  time  this  act  talces  effect,  except 
said  special  levies,  shall  be  and  hereby  is  propor- 
tionately reduced,  so  that  the  asi^regate  amount 
of  such  tax  levies  ^all  not  exceed  the  maximum 
rates  respectively  specified  in  this  section." 

The  appellant  prefers  a  mathematical 
formula  which  It  asserts  is  the  only  method 
by  which  the  portion  of  the  section  can  be 
given  practical  application.  It  relies  some- 
what, also,  upon  the  construction  ilven.  by 
the  different  departments  of  state  and  certain 
public  officials,  which  Is  the  same  as  that  for 
whidi  appellant  contends  In  this  case.  But  It 
entirely  overlooks  the  plain  words  of  the 
statute.  The  L^slature  clearly  provided 
that  certain  levies  should  be  proportionately 
reduced,  but  only  In  the  event  that  they  ex- 
ceeded. In  the  aggregate,  more  than  the  new 
maximum  rate  speeded  In  the  same  act. 
Levies,  i«ior  to  ttie  passage  of  the  act  of 
1916,  were  made  upon  the  basis  of  one-third 
of  the  assessed  ^lue  of  pn^rty.  The  law. 
at  that  time,  provided  for  certain  maximum 
rates  for  eadi  of  the  levies  authorized  by 
law,  with  the  exception  of  two  levies  whidi 
were  not  limited  by  m&i  maximum  rates. 
The  Legislature  has  eliminated  those  provi- 
sions as  to  the  maxlmam  rates  for  eacb  of  the 
purposes  specified  theretofore  by  law,  and  has 
declared.  In  effect,  that  the  rate  of  levy  for 
any  specified  purpose  for  which  levies  are 
authorised  Is  immaterial  so  long  as  ttie  ag> 
gregate  of  the  levy  ft>r  all  county  purposes, 
with  certain  exceptlcms,  shall  not  exceed  five 
mills  on  the  dollar.  In  the  event  that  the  ag- 
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gregate  of  sudi  rates  of  levy  does  exceed  the 
Ave  mills,  theD  the  Legislature  provided  that 
tbe  levies  should  be  proportionately  reduce4 
BO  that  the  aggregate  rate  should  not  exceed 
the  five-mill  general  maximum.  It  said  no 
more  nor  less  than  this,  and  no  other  con- 
struction of  the  paragraph  of  the  section  Is 
permissible  or  Justified  by  the  plain  intent  of 
the  Legislature.  Whether  the  Legislature 
was  speaking  to  only  a  proportionate  reduction 
of  the  levies  made  in  1814  or  those  made  In 
1915,  or  whether  It  contemplated  that  In  the 
event  a  reduction  became  necessary  the  basic 
figures  should  be  the  rate  of  the  levy  actually 
made  for  each  specified  purpose  or  the  maxi- 
mum rate  of  the  levy  specified  by  law  for 
each  purpose.  It  Is  unnecessary  to  determine 
In  this  case.  All  that  the  court  determines  In 
this  case  Is  that  the  portion  of  section  12, 
c.  54,  Lews  1915,  heretofore  quoted,  provides 
for  a  proportionate  reduction  only  In  the 
event  that  the  aggregate  rate  of  the  levies 
made  by  the  county,  with  stated  exceptions. 
Is  In  excess  of  five  mills,  the  maximum  ag- 
gregate rate  specified  by  the  law  of  1915- 
The  findings  of  the  trial  court  and  the  admis- 
sion of  appellant  show  that  the  aggregate  of 
the  levies  of  the  county.  In  thto  case,  did 
not  exceed  five  mills. 

The  Judgment  of  the  trial  court  la  there- 
fore affirmed,  and  It  Is  so  ordered. 

HANNA,  O.  J.,  and  ROBERTS,  J.,  concur. 


(IS  N.  u.  GOl) 

In  ra  HARRON  ft  WOOD.  (No.  1961.) 
(Supreme  Court  of  New  Mexico.  May  19, 1917.) 

(Bi/llabva  hp  the  Court.) 

ArroRNET  ANo  Client  €=»59  —  Disbabucnt 

PaocEBDiN  OS— Costs— Statute. 
Costs  are  the  creatures  of  statute,  and  In  the 
absence  of  statute  authorizing  tbe  taxation  of 
costs  none  can  be  taxed  in  disbarment  pro- 
ceedings. Eel4,  that  section  4282,  Code  1915. 
does  not  authorize  taxation  of  coats  in  disbar- 
ment proceedings. 

lEd.  Note.— For  other  coses,  see  Attorney  and 
Client,  Cent.  Dig.  {  70.] 

On  motion  to  retax  costs.  Motion  granted. 
For  former  opinion,  see  160  Pac.  391. 

Harry  S.  Bowman,  Asst.  Atty.  Oen.,  for  the 
State.  A.  B.  Renebnn  and  D.  K,  Sadler,  both 
of  Santa  F€,  for  respondents. 

HANNA,  C.  J.  The  respondents  have  filed 
a  motion  In  this  case  to  retax  the  costs,  on 
the  theory  that  the  taxation  of  costs  against 
them  by  the  clerk  was  without  authority  of 
law.   In  6  C.  J.  613,  It  Is  said: 

"In  the  absence  of  statute  giving  costs  in  such 
cases  [disbarment],  tbe  general  rule  is  that  none 
can  be  recovered  by  either  party." 

In  2  Thornton  on  Attorneys  at  Law,  S  895, 
it  Is  said  that  costs  are  the  creatures  of  stat- 
ute, and '  the  general  rule  Is  that  none  can 
be  recovered  In  disbarment  cases.  In  the 
absence  of  statutory  authority  therefor.  See, 


also,  4  Gya  917,  and  cases  in  each  of  tha 
foregoing  authorltle&  ^ 

The  only  statute  In  this  state  which  eonld 
be  claimed  as  authority  for  the  taxation  of 
costs  against  the  respondents  Is  section  4282, 
Code  1915,  which  reeds  as  follows: 

"For  all  civil  actions  or  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his 
costs  against  the  other  party,  except  in  those 
cases  in  which  a  different  provision  is  made  by 
law." 

An  act  of  the  Legislature  of  1917,  dealing 
with  the  taxation  of  costs  In  disbarment  ca»- 
es,  need  not  be  considered,  because  this  mo- 
tion was  filed  before  that  act  was  passed- 
Section  4282,  quoted  supra,  was  orlgiually 
section  1  of  article '"Costs"  In  the  Kearney 
Code,  and  has  been  carried  into  tbe  Code  of 
1915  as  it  was  originally  adopted.  The  stat- 
ute is  an  exact  duplicate  of  one  In  Missouri, 
which  in  turn  was  no  doubt  copied  from  Mas- 
sachusetts. An  investigation  of  tbe  cases  la 
those  states  fails  to  disclose  any  case  where- 
in the  statute  was  applied  to  disbarment  cas- 
es. Whether  the  rule  of  ejusdem  generis 
should  be  applied  to  the  statute  of  this  state, 
or  whether  disbarment  proceedings  are  civil 
In  their  nature,  we  do  not  deem  It  necessary 
to  decide.  We  are  satisfied  that  the  statute 
did  not  contemplate  actions  other  than  the 
ordinary  and  usual  ones,  where  a  matter  la 
being  litigated  by  two  antagonistic  parties. 
And  this  conclusion  Is  not  afTected  by  the  fact 
that  perhaps  it  may  be  true  that  the  state  is 
a  party  to  disbarment  cases.  The  proceed- 
ing is  special  and  does  not  fall  within  the 
terms  of  the  statute. 

We  are  therefore  ot  the  opinion  that  the 
taxation  of  costs  against  tbe  respondents  was 
erroneous,  and  the  motion  to  retax  tbe  costs 
will  therefore  be  granted:  and  it  is  so  oiv 
dered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


(10  Idaho.  411) 
STATE  T.  CUHMIMS. 
{Supreme  Court  of  Idalio.  May  5,  1917.) 

1.  ExpBEss  Statutoet  Pbovision. 

Section  25,  S.  B.  No.  62,  Sess.  Laws  1909  p. 
17,  makes  the  transportation  of  intoxicating  liq- 
uors into  a  prohibitioa  district,  or  into  any  point 
or  place  in  this  state,  where  the  sale  of  intox- 
icating liquors  is  probUtited  by  law,  a  miadfr> 
meauor. 

2.  CoNSTTrtmoNjx  Law  ^s>295— Dvb  Pro- 
cess—Prohibiiioit  DisxRicT— Validitz  or 

Statute. 

This  section  does  not  contravene  the  provi- 
sions of  the  fifth  or  fourteenth  amendments  to 
the  Constitution  of  the  United  States,  nor  tlie 
provisions  of  section  1,  art.  1,  <tt  the  Constitu- 
tion of  tbe  state  of  Idaho. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  841.] 

3.  iMTOXICATIItQ  LiQDOBS  <E=9l7— TBANSPOK- 
TATION  INTO  PROHIBITION  TeBBITORT — VA- 
LIDITY. 

An  act,  prohibiting  the  transportation  of 
intoxicating  liquors  Into  territory  where  tlie  sale 
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ttovof  Is  proUbttcd  by  law,  la  a  ralid  eztrdse 
•f  the  police  power. 

[EiL  Note.— For  other  cases,  se«  Intoxieatiiig 
liquors.  Cent.  Die.  H  21-23.T 

Appeal  from  tHatriet  Court;  BUnldoka 
County:  Edward  A.  Walters,  Judge. 

Dan  Cammlns  was  convicted  o£  transiwrt- 
Isg  Intoxicating  liquors  Into  a  prohlbltloo 
district,  and  he  appeals.  Affirmed. 

T.  Bailey  Lee,  of  Burley,  for  appellant 
J.  H.  Peterson,  Atty.  Gen.,  T.  O.  Coffin  and 
Herbert  Wing,  Asst  Attys.  Gen.,  E.  6.  Da- 
vis, of  Boise,  and  Homer  C.  Mills,  Proe- 
AttTt  of  Rupert,  tor  the  State. 

BtTDGE.  G.  J.  AHtellant  was  convicted  of 
thi  crime  of  unlawfully  transporting  liquors 
Into  a  prohibition  district  A  motion  for  a 
new  trial  was  overruled.  This  appeal  Is 
from  the  Judgment  and  from  tlie  order  over- 
ruling app^lant's  motion  for  a  new  trial. 
Tbe  information  waa  brought  under  sec- 
tkn  25,  S.  B.  No.  62,  Sees.  Laws  1909,  p.  17, 
whidi  reads  as  f<dlowa: 

"Sec  25.  Any  peraon,  firm,  corporation,  so* 
Uecy  or  club  withm  this  State  who  shall  accept 
for  shipment  transportation  or  delivery,  or  vbo 
iball  ship,  transport  or  deliver  any  intoxicating 
Uqaors  to  any  person,  firm,  corporation,  society 
or  dob  in  any  pn^ibition  distnct  in  the  State 
of  Idaho,  or  to  any  point  or  place  in  this  State 
where  the  sale  of  intoxicating  liquors  is  prohib- 
ited by  law,  except  as  may  be  authorized  by  this 
act  or  the  interstate  commerce  law  of  the  Unit- 
ed State*,  shall  he  guilty  of  a  misdemeanor  and 
ponished  as  provided  in  section  30  oC  thia  act" 

The  charging  port  oS  the  tnformatl<m 
reads  as  follows: 

*^at  the  said  D.  H.  Cammina.  on  or  about 
the  17tb  day  of  April,  A.  D.  1914  at  Paul,  in 
the  county  of  Minidoka,  state  of  Idaho,  did  will* 
fully,  knowingly  and  unlawfully  ship,  transport 
aod  deliver  intaxicatiDg  liquors  from  Jerome, 
Idaho,  into  a  pnAihition  district  of  the  state 
of  Idaho,  to  wit,  Paul,  Minidoka  coun^,  Idaho, 
well  knowing  that  he,  the  said  O.  H.  Cummius, 
was  transporting  intoxicating  liquors,  to  wit, 
whis^,  into  a  prohlbltira  district  of  the  state 
of  Idaho,  to  wit  Paul,  Minidoka  county,  Idaho. 
That  said  transportation  of  intoxicating  liquors 
was  Dot  authorized  by  the  law  of  the  state  of 
Idaho,  or  the  interstate  commerce  law  of  the 
railed  States,  or  for  any  other  lawful  purpose, 
and  contrary  to  Senate  Bill  No.  62  of  the  Ses- 
sion Laws  at  the  State  of  Idaho  tor  the  year 
1909.** 

Appellant  assigns  tbe  following  errors: 

**(!)  The  court  erred  in  orerruUng  defendant's 
demurrer  to  tbe  information. 

**{2>  The  court  erred  in  overruling  defendant's 
objection  to  tbe  introduction  of  any  evidence 
touching  his  transportation  of  intoxicating  liq- 
Dors  into  Minidoka  county. 

"(3)  The  court  erred  in  overruling  defendant's 
motion  that  be  be  dischsrged,  and  the  cause  dls- 
niaeed. 

"(4)  The  court  erred  In  overmllng  defendant's 
■otion  for  a  new  trial." 

And  further  assigns  that: 

The  evidence  is  insufficient  to  sumwrt  the  v^ 
diet  thm  being  In  tlie  record  no  evidence  what- 
ever to  snstain  if* 

[f ,  2}  The  main  omtentlon  of  anwUant  Is 
Omt  tbe  tran^rtatlw  of  Intoxicating  liq- 
wir^  through  a  imAlbltton  district  does  not 
eome  wltUn  the  parrletr  ci  tbe  statute  above 
quoted,  for  the  reason,  as  appellant  nrges, 
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that  to  so  held  would  make  lue  statute  un- 
cmstitntional,  In  that  It  would  Uien  con- 
travene the  provisi<ms  of  tbe  fifth  and  four- 
teoith  amendments  to  the  Constituti<»i  of 
the  United  States,  and  sectlm  1,  art  1,  of 
the  CoDstltatlon  of  the  state  of  Idaho,  for 
the  reastm: 

"That  it  unequivocally  prohibits  the  use  and 
enjoyment  by  one  of  his  own  property,  and  in 
effect  deprives  bim  thereof  without  due  process 
of  law." 

Since  the  btlefs  In  this  case  were  filed,  this 
court  decided  the  case  of  In  re  Crane,  27 
Idaho,  671,  151  Paa  1006.  Tbe  objections 
to  the  constitutionality  of  sudi  legislation 
are  thoroughly  reviewed  in  that  opinion,  and 
the  conclusion  there  reached  is  adverse  to 
the  contention  of  appellant  in  this  case.  It 
is  unnecessary  to  here  review  all  the  au- 
thorities considered  in  the  Crane  Case.  It 
will  be  noticed,  howevw,  that  the  opinion  in 
that  case  quotes  with  approval  the  followU^ 
language  from  Mugler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct  273,  31  L.  Bd.  205: 

"And  so.  If,  in  the  judgment  of  tho  Legisla- 
ture," tbe  poesession  of  intoxicating  liquors 
"would  tend  to  cripfOe,  if  it  did  not  defeat  the 
effort  to  guard  die  commnnlty  against  the  evils 
attending  the  excessive  use  of  such  liquors,  it 
is  not  for  tbe  courts,  upon  tbeir  views  as  to 
what  is  best  and  safest  for  the  community,  to 
disregard  the  legislative  determinatitm  ot  that 
quesQon.** 

[S]  We  bold,  therefore,  that  imd»  the  sec- 
tion of  tbe  statute  above  quoted  tbe  trans- 
portation of  intoxicating  liquors  to  any  point 
or  place  In  this  state,  where  the  sole  ol  in- 
toxicating liquors  la  problUted  by  lav.  Is  a 
mlsdemearan'.  This  Is  a  vaUd  exercise  of 
the  police  power.  Qark  DlstiUlns  Co.  t. 
Western  Maryland  B.  Co.,  ST  Sup.  Ot  180, 
242  U.  S.  Sll.  61  U  Ed.  829  (decided  January 
8, 1917) ;  In  re  Crane,  supra;  Glenn  t.  South- 
em  Express  Co.,  170  N.  C.  286,  87  S.  E.  1S6, 
distinguishing  and  modifying  State  v.  Wll- 
Uams,  14a  N.  a  618,  61  S.  E.  61. 17  U  B.  A. 
(N.  S.)  299,  14  Ann.  Cos.  562. 

The  Informathm  is  suflldent  to  chai^  the 
crime  of  transporting  Intoxicating  liquors 
into  a  prohibition  district  under  the  provi- 
sions of  this  section  of  tbe  statute.  The  evi- 
dence shows  conclusively  that  appellant  pro- 
cured the  whisky  at  JenHne,  Idaho,  and  that 
he  tran^rted  tt  upMi  the  train  into  Paul. 
Minidoka  county,  Idaho,  whidi  was  then 
within  a  prohibition  district  within  which 
tbe  sale  of  intoxicating  liquors  was  prohlb* 
ited  by  law. 

There  Is  no  force  In  appellant's  cdntentton 
that  he  bad  not  delivered  any  of  the  whisky 
to  any  peraon,  that  he  was  retaining  it  In  his 
own  possession,  and  that  he  was  merely 
transporting  It  througb  the  prohiblticm  dis- 
trict to  bis  own  home.  It  Is  not  necessary, 
under  the  provldona  of  tbe  statute  to  ^- 
tber  plead  or  prove  that  the  llquw  was  de- 
livered to  any  person. 

The  evidence  Is  sufficient  to  sustain  the 
verdict  and  judgment 

Tbe  judgment  is  therefore  affirmed. 

MORGAN  and  RICE,  JJ..  concur. 
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STAOX  T.  BUTTERFIELD. 
(Supreme  Court  of  Idaho.  May  6.  1817.) 

1.  Public  Hands  ®=»17— Gbazinq — "Cattle 
Ranqe'  '—Statute. 

Under  section  G872,  Rev.  Codes,  If  tbe  usual 
nnd  customary  use  of  a  range  haa  been  for  cattle, 
it  i«  a  "cattle  range." 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  I  23. 

For  other  definitions,  see  Words  and  Phrases, 
Cattle  Itange.] 

2.  Public  Lands  ^=»17—Grazi no— "Sheep 
AND  Cattle  Range." 

If  the  usual  and  customary  use  of  a  range 
has  been  for  both  cattle  and  Bheei>,  it  i»  not  a 
cattle  range  under  said  section,  but  a  "cattle 
and  sheep  range." 

[Ed.  Note.— For  other  cases,  see  Public  I«nds, 
Cent  Dig.  S  23.] 

S.  Public  Lands  <3=>17—GBAziNa— Abandon- 
ment OF  Cattle  Banoe. 
The  exclusive  right  of  cattle  men,  as  against 
sheep  men,  to  the  use  of  certnia  range  which  has 
first  been  occupied  by  the  cattle  men,  may  be 
abandoned  by  their  act  in  entirely  censing  to  use 
said  range,  or  by  permitting  the  customary  use 
of  it  for  uieep  id  cixnmon  with  cattle,  without 
Iirotest,  or  aaserting  an  exclusive  right. 

[Ed.  Note —For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §  23.] 

4.  Public  Lands  «=5l7— Gbazinq — Sheep 
Kanqe. 

If  cattle  men  and  sheep  men  jointly  use  the 
range  in  the  usual  and  customary  manoer  of 
using  it  for  a  period  of  time  long  enough  to 
create  a  custom,  if  the  cattle  men  know  of  such 
joint  use  and  do  not  protest  against  it  uor  claim 
a  prior  and  exclusive  right  to  the  same,  then 
the  herding  or  grazing  of  sheep  upon  such  range 
is  not  unlawful,,  even  though  it  be  a  fact  that, 
before  such  customary  Joint  use  for  both  sheep 
and  cattle,  the  land  was  used  exclusively  for 
cattle. 

[Ed.  Note.— For  other  caws,  see  Public  Lands, 
Cent.  Dig.  i  23.] 

5.  Public  Lands  ^t=>17— Obaziicq  Sheep  on 
Cattle  Range— Evidence. 

The  evidence  in  this  case  Held  insuffident 
to  justify  a  verdict  of  guilty  of  grazing  slieep 
npon  a  cattle  range. 

[Ed.  Note.— For  otlier  cases,  see  Public  Lands, 
Cent  Dig.  I  23.] 

6.  Public   Lands  €=»17— Cattub  Range— 

ABANUONHENT—EviDENCB— iNSTBUCTiONS. 

Proof  of  customary  use  of  a  range  for  both 
cattle  and  sheep  in  common  is  proper  evidence  to 
consider  in  determining  whether  such  range  has 
been  abaudoiied  as  a  cattle  range,  and  an  in- 
struction to  this  effect,  requested  by  defendant, 
should  have  been  given  by  tbe  trial  court 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  S  23.] 

7.  PnBLiG  Lands  «=»17— Obazinq  Sheep  on 
Caiile  Range— Offense— Constitution al- 
iTT  OF  Statute. 

Belft,  that  said  section  6872,  Rev.  Codes,  is 
not  unconstitutional  and  void.  State  v.  Horn, 
27  Idaho,  782,  152  I'ac.  275,  and  SUte  v. 
Omaechewiaria,  27  Idaho,  707.  152  Pac.  2S0, 
approved  and  upheld. 

[Ed.  Note.— For  other  easM,  see  PabUc  Lands, 
Gent  Dig.  S  23.] 

Appeal  from  District  Gonrt,  Washington 
County;  Ed  L.  Bryan,  Judge. 

A.  O.  Bntterfldd  was  convicted  of  taaTlng 
Tlolated  section  6872,  Rev.  Codes,  toy  berding, 
grazlDg,  and  pasturing  sheep  npon  a  cattle 


ranges  and  be  appeals.  Serened  and  re- 
manded. 

Alfred  A.  Fraser,  of  Boise,  and  E.  R.  Coul- 
ter, of  Wrfser,  for  appellant.  T.  A.  Walters, 
Atty.  Oen.,  and  Lot  L.  Felthoin,  of  Clarkston, 
Wash.,  for  the  State. 

McCarthy,  District  Judge.  This  case 
was  comiueiieed  In  the  probate  court  of 
Washington  county,  upon  a  complaint  charg- 
ing the  defendant  with  a  violation  of  the  pro- 
visions of  section  6872,  Itev.  Codes.  Upon 
the  trial  In  said  court,  the  defendant  was 
found  guilty  as  charged  In  the  complaint,  and 
an  appeal  was  taken  from  the  judgm«it  to 
the  district  court  for  Washington  counfy. 
Upon  the  trial  In  the  district  court  the  de- 
feudant  was  again  found  guilty,  and  the  court 
sentenced  him  to  pay  a  fine  of  $25  and  the 
coats  of  the  action.  The  appeal  herein  is 
from  said  Judgment  of  the  district  court 

The  principal  assignments  of  error  relied 
upon  by  appellant,  are:  First,  that  the  court 
erred  Id  refusing  to  give  certain  Instructions 
which  were  requested  by  him;  second,  thnt« 
the  evidence  Is  Insufficient  to  justify  the  ver- 
dict ;  and,  third,  that  the  statute  upcm  which 
the  prosecution  is  based  Is  unconstitatlonat 
and  void. 

The  complaint  alleges  that  the  defendant 
herded,  grazed,  and  pastured,  and  permitted 
and  suffered  a  band  of  sheep  to  be  herded, 
grazed,  and  pastured,  on  the  range  In  ques-. 
tlon,  said  range  being  then  and  there  cattle 
range  previously  occupied  by  cattle,  and  range 
then  and  there  usually  occupied  by  cattle 
growers,  the  said  defendant  having  full 
knowledge  of  the  character  of  said  range. 

It  is  stipulated  by  and  between  the  parties 
that  the  tract  of  land  or  range  mentioned  in 
tbe  complaint  has  ever  since  the  year  1885 
been  used  both  as  a  cattle  and  sheep  range 
In  tbe  usual  and  customary  use  of  such  range 
as  a  cattle  or  sheep  range.  The  defendant 
was  convicted  of  permitting  and  suffering 
sheep  to  be  herded,  grazed,  and  pastured  np- 
on said  range.  The  case  was  prosecuted  un- 
der the  provisions  of  secticm  6872,  Rev.  Codes, 
which  reads  as  follows: 

"Any  pa>8on  owning  or  having  charge  of  sheep, 
vbo  herds,  grazes,  or  pastures  the  same,  or  per- 
mits or  suffers  the  same  to  be  herded,  grased  or 
pastured,  on  any  cattle  rauge  previously  occu- 
pied by  cattle,  or  upon  any  range  usually  occu- 
pied by  any  cattle  grower,  either  as  a  spring, 
summer  or  winter  range  for  his  cattle,  is  guilty 
uf  a  misdemeanor;  but  the  priority  of  posses- 
sory rij^ht  between  cuttle  and  sheep  owners  to 
any  range,  is  determined  by  the  priority  in  the 
usual  aod  customary  use  of  such  range,  tither 
as  a  cattle  or  sheep  range." 

There  la  evidence  In  the  record  to  tbe  effect 
that  the  range  waa  first  used  tor  horses  and 
cattle  In  1874,  and  has  beea  used  oontlnnously 
for  horses  and  cattle  ever  tinoe.  Tt»  evi- 
dence shows  that  sheep  came  upon  tbe  ranee 
about  188S.  Then  la  evidence  that  rtnce 
1800  the  defendant  himself  has  ranged  sheep 
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npoo  the  range  ia  qnestlfm.  The  stfpnlatlon  | 
is  to  tlie  effect  that  erer  ^nce  188S  sheep 
bare  ranged  apoa  It  In  the  usual  and  custo- 
mary use  of  It  as  a  she^  range.  No  protest 
on  the  part  of  the  cattle  men  and  no  claim  of 
exclnalTe  right  on  tbelr  part  la  shown  In  the 
eTid«ice  up  to  within  a  few  days  prior  to  the 
commencement  of  this  action. 

The  defendant  requested  sereral  Instmo- 
tlons  on  the  question  of  aband(xunent,  among 
others  the  following: 

"The  jury  are  instructed  that,  if  joa  find  from 
the  evidence  that  continuously  since  the  year 
18S5  the  rnnce  or  tract  of  land  mentioned  in 
the  complaint  has  been  Jointly  used  both  as  a 
cattle  and  sheep  range  in  the  usual  and  cus- 
tomary use  of  such  range,  then  yoa  should  take 
tbis  fact  into  consideration  upon  the  question  as 
to  whether  or  not  such  ranice  had  been  abandon- 
ed as  an  exclusive  catUe  range." 

This  and  all  other  Instmctlona  on  that 
/luestion  requested  by  the  defendant  were 
refused  by  the  trial  eonrt.  The  trial  conrt 
Instructed  the  Jury  nimn  the  question  of 
abandonment,  snylng  that  the  state  must  show 
that  the  range  had  not  been  abandoned  as 
a  cattle  range,  and  that,  If  the  evidence  prov- 
ed that  It  had  been  abandoned  aa  a  cattle 
range,  the  verdict  must  be  for  the  defaidant 
The  trial  court  did  not  define  in  Its  Instmc- 
tlona what  is  meant  by  the  word  **abandon- 
nient,"  as  used  in  this  actlra.  In  the  case  of 
State  T.  Omaedhevvlaria,  27  Idaho,  797,  162 
Pac.  280,  this  court  apparently  recognises  the 
defense  of  abandonment  In  this  class  of  cases, 
saying  in  substance  that  the  state  must  show 
that  the  range  had  not  been  abandwied  as  a 
cattle  range.  Hie  defense  of  abandonment 
was  not  made  In  that  case,  and  ther^ore  the 
court  did  not  enter  into  a  detailed  discussion 
of  that  subject  The  trial  court  In  this  case 
followed  substantially  the  language  used  by 
the  Supreme  Court  In  -State  t.  Omaedievvla- 
ria,  supra.  However,  in  the  presmt  case  the 
defense  of  abandonment  was  spedflcally  rais- 
ed by  the  defendant,  and  the  evidence  pro- 
duced makes  It  necessary  to  treat  sfkedflcally 
of  that  questlMi. 

[1-4]  The  statute  says  that: 

"Priority  of  possessory  right  •  •  •  Is 
determined  by  the  priority  in  the  usual  and 
customary  use  of  such  range." 

If  the  usual  and  customary  use  of  the  range 
has  been  f6r  cattle,  then  tt  is  a  cattle  range. 
If  the  usual  and  customary  use  of.  the  range 
has  been  fof  sheep,  then  It  is  not  a  cattle 
range.  If  the  usual  and  customary  use  of 
audi  land  has  been  by  both  cattle  and  sheep, 
tbeu  it  la  not  a  cattle  range,  but  a  cattle  and 
slieep  range.  It  Is  the  contention  of  the  state 
In  thb  case  that.  If  the  range  la  first  used 
for  cattle,  then  the  Jcrtnt  use  of  the  range  by 
cattle  and  sheep  tar  a  period  of  time  however 
long  will  not  divest  it  •of  its  character  as  a 
cattle  range.  The  state  contends  that  the  de- 
fense of  abandonment  does  not  apply  unless 
tile  cattle  vaea  absolutely  and  entirely  cease 
to  use  the  range  for  cattle.  The  first  part  of 
flection  6872  may  seem  to  give  some  color  to 
this  contention.  The  last  part  of  it,  however. 


seems  to  be  against  tbis  contention.  If  the 
priority  of  possessory  rl^t  depends  upon  the 
usual  and  customary  use  of  the  range,  and 
the  range  has  been  used  for  a  time  long 
enough  to  create  a  custom  by  both  cattle  men 
and  she^  men,  without  any  protest  on  the 
part  of  the  cattle  men,  then  it  would  seem  that 
the  usual  and  customary  use  of  that  range  la 
a  Joint  use  by  both  sheep  and  cattle.  The 
T\gbt  whldi  is  sAven  the  cattle  men  by  this 
Btatnte  ia  an  exclualve  right  ss  against  sheep 
ram  to  certain  range  whlt^  tbey  flnt  use  for 
cattle.  The  term  "cattle  range^**  as  used  io 
this  statute,  means  an  extduslve  oattle  range; 
If  the  ezclusdve  riglit  can  be  abandoned  by 
the  act  of  the  cattle  men  in  entirely  ceasing 
to  use  the  range,  It  seems  to  us  that  It  can  al- 
so be  abandoned  by  them  by  permitting  ttie 
customary  grazing  of  sheep  upon  tlie  land  in 
common  with  the  cattle  without  protest 
Evidence  tending  to  show  that  they  had  per- 
^tted  the  sheep  men  to  use  said  range  joint- 
ly with  them  since  1885,  without  protest,  Is 
therefore  evidence  tending  to  show  that  said 
range  had  been  abandoned  as  a  cattle  range. 
If  cattle  men  and  sheep  meq  jointly  use  the 
range  in  the  usual  and  customary  manner  ot 
using  It  for  a  period  of  time  long  wougta  to 
create  a  custom.  If  the  cattle  men  know  of 
such  Joint  use  and  do  not  protest  against 
such  use  of  the  range  for  sheep,  nor  claim  a 
prior  and  exclusive  right  to  the  same,  then 
the  herding  or  grazing  of  sheep  upon  such 
range  is  not  unlawful,  even  though  it  be  a 
fact  that,  l)efore  such  customary  Joint  use  for 
both  sheep  and  cattle,  the  laud  was  used  ex- 
clusively for  cattle.  We  therefore  think  that 
the  court  should  have  given  to  the  Jury  the 
instruction  requested  by  the  defendant  and 
quoted  above,  to  the  effect  that  they  might 
take  proof  of  the  Joint  use  of  the  range  Into 
consideration  in  determining  whether  or  not 
the  cattle  men  had  alrandoned  their  claim  to 
the  range  as  a  cattle  range. 

[B,  6]  Counsel  for  respondent,  In  their  brief, 
contend  that  to  recognize  the  defense  above 
mentioned  would  be  tantamount  to  recogniz- 
ing adverse  possession  as  a  defense  and  would 
be  tantamount  to  holding  that  the  sheep  men, 
by  committing  trespasses  in  the  past,  have 
acquired  a  license  to  commit  crime.  The  de- 
fense of  adverse  possession  as  such  does  not 
apply,  nor  la*  it  to  be  ccmceded  for  one  mo- 
ment that  any  one  can  acquire  the  right  to 
cunmlt  crime  by  reason  of  having  committed 
It  In  the  past.  The  point  Is  that  under  this 
particular  statute  the  question  of  whether  a 
man  Is  cmnmlttlng  a  crime  by  herding  his 
sheep  npoa  a  certain  rai^  depends  upon  the 
character  of  that  range.  Hie  character  ot  the 
range,  in  turn,  depends  upon  the  past  acte  and 
attitude  of  the  cattle  men  and  sheep  men  tn 
r^rd  to  It.  The  act  of  the  defuidant  him- 
self, among  others,  may  thus  tend  to  prove 
the  diaracter  of  the  tange. 

The  quesiion  of  abandonment  Is,  In  the 
first  Instance,  a  question  of  fact  for  the  Jury. 
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In  our  Jndgmesitt  hoverer,  tbe  nncmtradlct- 
ed  evidence  and  tbe  stipnlatlon  aa  to  a  cos- 
tomary  joint  use  from  1885  nntU  May,  1916, 
without  protest,  establishes  an  abandonment 
of  the  range  as  a  cattle  range  within  the 
meaning  of  that  term  as  used  In  the  statute. 
We  therefore  conclude  that  the  evidence  Is 
Inaufflclent  to  support  the  verdict  of  guilty 
and  the  Judgment  of  conviction  based  thereon. 

[7]  So  far  as  the  constitutional  questiona 
raised  In  this  case  are  concerned,  they  were 
passed  upon  by  this  court  In  State  v.  Horn, 
27  Idaho,  782,  152  Pac  275.  and  State  v. 
Omaechevviarla,  supra.  While  the  questions 
involved  are  close,  this  court  does  not  see  fit 
to  overrule  those  decisicMis. 

The  Judgment  of  convlctloD  is  reversed,  and 
the  case  Is  remanded  to  the  trial  court,  with 
direction  to  take  meh  f  utnro  action  as  may 
mipear  proper  In  view  of  this  dedsloii. 

MOBGAN  and  BIGE,  JJ.,  c«icur. 


(40  Nev.  <2S) 

BOBKRSON  V.  KILBOBN.  (Now  2254.)» 

(Supreme  Court  of  Nevada.  June  4,  1917.) 

1.  DEPOSmoNS  «=>7l— ArTBwrBiWG  Quta- 

TION»— COHTtniAClOUB  BBTUBAI/— "MAMT— 

Striking  Pleading. 
Wliere  plaintiff  in  giving  his  deposition  re- 
taaei  under  advice  and  command  of  his  counsel 
to  answer  certain  questions  until  toe  court  uad 
ruled  that  they  should  and  must  be  answered, 
his  refusal  was  not  contumacious,  nor  was  he  a 
recalcitrant  witness,  and  it  was  error,  before 
ruling  that  the  questifms  must  be  answered,  to 
strike  bis  complaint. 

lEd.  Note.— For  other  cases,  see  Depontions, 
Cent.  Dig.  |  132.> 

2.  Depositions  «=»71  —  Anbwebino  Ques- 
tions—Contumacious IlElTBAL— I'ENALTT— 
Strikinq  Pleading— DiscBETloN  of  Coubt. 

(^oncodiog  questions  propounded  in  taking  a 
deposition  were  legal  and  pertinent,  it  was  an 
arbitrary  exercise  of  authority  to  enter  judg- 
ment against  defendant  before  giving  him  an  op- 
portunity to  answer  the  qaeations  propounded 
and  ruled  to  be  proper. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
CenL  Dig.  S  132.1 

Appeal  from  District  Court,  Washoe  Ooun- 
^;  T.  F.  Moron,  Judge. 

Suit  by  George  Oliver  Boberson  against 
George  D.  Kilborn.  From  an  order  ptrllilng 
the  complaint  and  giving  Judgment  for  de- 
fendant, irfalntlCt  appeals.  Beversed  nod  re- 
manded, with  instructions. 

George  Springmeyer,  of  Ren<^  ft>r  appel- 
lant. Homer  Mooney,  of  Beno,  for  respond- 
ent. 

SANDERS,  J.  George  Oliver  Boberson,  ap- 
pellant, brought  suit  In  the  district  court  of 
Washoe  county  against  George  D.  Kilborn, 
respondent,  to  recover  damages  alleged  to 
have  been  suffered  by  reason  of  the  publica- 
tion of  an  alleged  libelous  article  in  the  Ne- 
vada State  Journal,  a  daily  newspaper  pub- 
lished by  respondent  in  the  dty  of  Beno. 
After  service  of  summons,  and  before  answer, 


,it  was  stipulated  hy  the  parties,  through 

their  respective  counsel,  that  the  d^>osltl(Hi 
of  appellant  might  be  talicn  on  application  of 
respondent.  Pursuant  to  the  terms  of  tbe 
stipulation,  appellant's  deposttioD  was  taken, 
signed,  sworn  to,  returned,  and  filed.  There- 
after, respondent  served  on  awiellant's  coun- 
sel a  written  notice  to  the  effect  that  on  the 
4th  day  of  April,  1916,  he  would  move  the 
court  for  an  order  striking  out  the  complaint 
on  file  In  tbe  causa  and  dismissing  the  same, 
and  for  an  order  that  Judgment  be  entered  In 
favor  of  respondent,  on  the  grounds  that  ap- 
pellant refused  to  give  his  deposition,  and 
refused  to  answer  as  a  witness  questions  to 
bim  propounded,  and.  In  support  of  the  mo- 
tion, that  he  would  rely  on  the  papers  and 
pleadings  In  the  cause,  including  tho  purport- 
ed deposition.  Tbe  motion  came  on  for  hear- 
ing, and  was  aubmltted  to  the  court  for  its 
decision  on  the  4th  day  of  April,  1016.  On 
said  date,  the  court,  it  appears,  caused  to  be 
made  and  stored  the  following  minute  or> 
der: 

"Be  it  further  remembered,  tliat  in  open  court, 
on  April  4,  1916,  defendant  duly  moved  the 
court  for  an  order  striking  out  plnintiFs  com- 
plaint and  for  judgment  for  defendant  on  tbe 
grounds  stated  in  the  aforesaid  notice  of  mo- 
tion ;  that  plaintiff,  actins  by  and  throueb  bis 
counsel,  then  and  there  offered  to  make  answer 
on  Ilia  deposition  to  all  questions  and  interroga- 
tories which  the  court  might  declare  to  be  pn^ 
er.  competent,  relevant,  or  material,  and  which 
tbe  court  might  direct,  require,  or  order  him  to 
answer;  tliat  said  matters  were  then  and  there 
duly  argued  by  respective  counsel  for  plaiatiff 
and  defendant,  and  submitted  to  the  court  for 
its  dedsion." 

Thereafter,  on  tiie  24tta  day  of  Angnst* 
1016,  the  court  made  its  ruling,  decislMi.  anA 
order  sustaining  the  motion,  upon  the  follow- 
ing grounds  (excerpt  from  dedaion) : 

"Without  going  further  into  tbe  deposition  and 
picking  out  enrb  question  separately,  we  think 
we  have  pointed  out  enough  in  connectiim  with 
what  we  have  observed  in  the  record  of  the  nro- 
ccfding  to  warrant  the  court  in  making  a  ruling 
on  this  motion.  The  alleged  libel  is  set  out  mere- 
ly to  show  what  relevancy  the  questions  pro- 
pounded by  defendant's  counsel  could  have  to 
same.  All  the  questions  mentioned  In  this  opin- 
ion are  relevant  and  should  have  been  answered. 
The  plaintiff  has  refused  to  answer  proper  fiues- 
tions  to  such  an  extent  as  to  defeat  the  takinff 
of  his  deposition. 

"For  the  reasons  given,  the  complaint  <x 
plaintiff  is  stricken  out,  and  judgment  is  given 
against  him.   It  is  so  ordered." 

The  taking  of  the  deposition  of  a  party  to 
a  suit  before  trial  Is  strictly  a  statutory  pro- 
ceeding, embraced  by  chapter  54  of  the  Civil 
Practice  Act  (Rev.  Laws,  SS  5419-5449).  Sec- 
tion 479  of  the  act  provides  that,  if  a  party 
refuse  to  give  his  deposition  before  trial,  his 
pleading  may  be  stricken  out  and  judgment 
be  taken  against  him.  Section  496  of  the 
act  provides  that,  refusal  to  answer  as  a  wit- 
ness, or  to  subscribe  a  deposition,  may  btt 
punished  as  a  contempt  by  the  court  or  of- 
ficer; and,  if  the  witness  be  a  party,  tiis 
complaint  may  be  dismissed  or  his  answev 
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atricfcea  ont  Whether  a  oonit  may,  under 
section  496  of  the  act,  strike  a  pleading  of  a 
party  witness  before  his  being  adjudged 
guilty  of  a  contempt— qu»re. 

(11  The  court  based  its  ruling  and  decision 
upon  the  ground  that  appellant  refused  to 
answer  proper  questions  to  such  an  extent  as 
to  defeat  the  taking  of  bis  deposition.  It  is 
not  pretended  that  the  witness  refused  to 
give  his  deposltlMi.  It  dearly  appears  from 
the  record  that  the  excnae  of  the  witness  for 
not  answering  the  qnestloiiB  was  that  under 
the  advice  of  tala  counsel  and,  In  fact,  by 
reason  ot  the  command  of  his  counsel,  he 
declined  to  answer.  His  refusal  to  answer 
.was  not,  therefore,  contumadonB ;  nor  can 
It  be  said  that  he  was  a  recalcitrant  witness. 
He  proffered  his  wiUlngnees  to  answer  the 
questions  when  ruled  upon  by  the  court,  and, 
upon  the  hearing  of  ttie  motion.  It  appears 
that  Mb  counsel  offered  to  make  answw  to 
all  questions  propounded  which  the  court 
should  role  to  be  pertinent  and  l^al,  and 
which  tlie  court  might  direct  require,  and 
order  him  to  answer. 

^e  facts  thus  presented  are  entirely  dif- 
ferent from  those  tiie  court  had  to  deal  with 
In  the  case  of  Maxwell  v.  Rives,  11  Nev.  220. 
There  the  examination  was  conducted  In  the 
loesence  of  the  court,  and  the  witness  re- 
fused, and  continued  hU  refusal,  to  answer 
questions  ruled  by  the  court  to  be  proper. 
Here  the  witness  refused  to  anaw»  pending 
a  ruling  by  the  court,  and  his  excuse,  as  be- 
fore stated,  for  not  answering,  was  that  he 
did  so  under  the  adrlce  of  his  counsel. 

[2]  Conceding,  but  not  dedding,  that  the 
questions  propounded  were  l^al  and  per- 
tinent, it  was  an  arbitrary  exercise  of  an- 
thorlty  to  enter  judgment  against  appellant 
before  giving  him  an  opportunity  to  answer 
the  questions  ruled  to  be  proper. 

In  applying  a  statute  in  a  proceeding 
of  this  kind  to  a  similar  state  of  facts  as  here 
presented,  the  Supreme  Court  of  Indiana  de- 
cided that.  It  la  only  where  a  party  refuses  to 
attend  and  testify  that  he  may  be  punished 
as  for  a  contempt,  and  his  pleadings  stricken 
out  If  It  appears  that  he  did  attend  and 
testify,  and  merely  refused  to  answer  certain 
qaestlons  under  the  advice  of  his  counsel, 
without  any  disrespect  to  the  court,  but  be- 
cause there  Is  nothing  In  the  complaint  upon 
which  to  base  such  questions.  It  will  be  error 
to  punish  him  as  for  contempt,  or  to  strike 
out  his  pleadings.  ChaSin  v.  Brownfleld,  8S 
Ind.  305. 

In  the  case  of  Llvesley  v.  O'Brien,  6  Wash. 
C53,  34  Pac.  134,  cited  by  respondent  In  sup- 
port of  the  regularity  of  the  judgment  here 
complained  of,  the  court's  overruling  of  a 
motion  to  strike  the  Interrogatories  to  be 
propounded  to  a  party  witness  was  In  effect 
an  awroval  by  the  court  of  the  interro?ato- 
rie&  In  that  case  the  court  said  that  motions 
of  this  cliaracter  are  directed  to  the  discre- 


tion ot  the  trial  court,  and  its  action  in  paw- 
ing thereon  will  not  be  reversed  unless  the 
record  shows  an  abuse  of  discretion. 

No  harm  could  hare  resulted  to  respondent 
by  giving  to  api>ellant  an  opportunity  to  an- 
swer the  questlcms  when  the  court  had  rul- 
ed them  to  be  proper.  In  fact,  It  might  have 
enabled  resi>ondent  to  obtain  the  information 
which  he  professed  to  want.  But  to  refuse 
to  give  appellant  an  cqiportnnlty  to  answer 
the  questions  when  so  mled  upon  might  de- 
prive appellant  of  a  constitutional  right. 
<^tlzens'  Natl(Hial  Bank  T.  Alexander,  34 
Ind.  A[^.  697.  73  N.  E.  279;  Lawson  V. 
Black  XMamond  Goal  Mining  Ga,  44  Wash. 
26,  60  Fac;  1120. 

Hie  Judgment  Is  rsreraed,  and  the  cause  re- 
manded. The  district  court  Is  Instructed  to 
revoke  the  order  striking  appellant's  oom- 
plalnt  and  to  enter  an  order  reinstating  the 
same. 

McOABRAN,  a  J:.  and  GOUBMAN,  J.,  con- 
cur. 

(84  or.  WO 

TONET  V.  TONET  et  aL 
(Supreme  Court  of  Or^on.   Hay  22,  1917.) 

1.  Dkeos  €=>210— Recital  or  Considebation 
—Contradiction. 

Where  a  deed  is  attacked  on  the  ground  of 
fraud  or  imposition,  the  recital  o£  a  considera- 
tion therein  is  only  prima  facie  evidence  that  the 
con8iderati<m  has  in  fact  been  paid:  a  fraudu- 
lent grantee  cannot  tie  the  hands  ot  a  court  of 
equity  by  inserting  in  the  deed  such  a  recital 
contrary  to  the  fact. 

lEd.  Note.— For  other  eases,  see  Deeds,  Cent. 
Dig.  IS  635,  636.] 

2.  Trusts  «=369  —  Resultiito  Tbttsts  —  Con- 
VETANCE  Without  Consiokratton. 

Where  property  is  conveyed  without  consld- 
eratiOQ,  and  the  circumstances  unequivocally  re- 
but the  presumption  of  a  gift,  equity  will  charge 
the  grantee  with  a  resulting  trust  in  favor  of  the 
grantor. 

3.  Husband  and  Wife  *=>49%{8)~Convbt- 

ANCB— I'BESDMPTIOH  OV  GirT--ClBCUMSTANC- 
BS  KBBUTI'INO. 

Where  a  wife  sued  her  husband  for  divorce, 
their  married  life,  bavin?  been  infelicitous,  and 
be  contested  the  suit,  being  obliged  to  provide  liis 
wife  with  suit  money,  and,  after  decree  of  di- 
vorce for  the  wife,  sue  sued  out  executi<Hi,  and 
compelled  her  husband  to  pay  the  money  ad- 
judged to  be  due  her  with  costs,  and  later  tiio 
wife  attached  an  interest  which  the  husband  had 
U3  a  millinery  store,  and  seized  Bocae  of  his 
clothing  and  personal  effects,  and  carried  it  away 
with  her,  and  demanded  that  he  pay  her  SSO  as 
a  consideration  for  its  return,  the  circumstances 
were  such  as  to  dearly  rebut  the  presumption 
that  the  husband  intended  to  otake  a  gift  to  bis 
wife  when  he  conveyed  to  her,  without  consider- 
ation, property  worth  about  $6,000. 

[Ed.  Note. — ^For  other  cases,  see  Hasband  and 
Wife,  Gent  Dig.  }  254.] 

4.  Deeds  <s=:3211(3) —Intoxication  — Surrt- 
ciENcT  OF  Evidence. 

In  suit  by  a  divorced  husband  to  set  aside 
a  deed  to  tils  wife  on  the  (||round  that  it  was  exe- 
cuted without  consideration  when  be  was  in- 
toxicated, and  was  a  victim  of  fraud,  artifice, 
and  imposition,  evidence  held  to  show  that  the 
wife  defrauded  and  imposed  on  her  husband,  tak- 
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iag  advastaff*  of  him  when  he  was  int<»icated, 
Iiursnant  to  a  dealxn  to  despoil  him  of  aH  his 

liroperty. 

lEd,  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  644,  645.] 

5.  Deeds  <S=»17(2) — Inadequact  op  Consid- 
EEATION, 

Inadequacy  of  consideration  ma^  be  so  gross 
as  to  shock  the  conscieDce,  and  id  such  case 
equity  will  seize  on  slight  circumstances  of  fraud 
and  oppression  as  a  ground  for  setting  aside  the 
transaction,  a  principle  spplicable  to  a  trans- 
fer without  any  consideration,  where  the  rela- 
tions of  the  parties  preclude  the  condnsifm  that 
a  gift  was  intended. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cuit 
Dig,  H  26.  27.] 

In  Banc.  Appeal  from  Circuit  Court,  Baker 
County;  Guatav  Anderson.  Judge. 

Suit  by  Jeme  D.  Toney  against  Alta  R 
Toney  and  O.  C.  Olsen.  From  a  decree  for 
plaintiff,  defendant  Toney  appeals.  Affirmed. 

This  is  a  suit  brought  to  set  aside  a  deed 
executed  by  plaintiff  in  favor  of  appellant  on 
the  7th  of  September,  1916,  to  lot  6  in  block 
R,  lot  9  In  block  F,  and  lots  4,  7,  and  8  In 
block  U  la  the  townslte  of  Haines,  Baker 
tounty ;  the  said  deed  also  purports  to  trans- 
fer to  appellant  some  furniture  and  house- 
liold  goods  and  an  automobile.  It  appears 
I  hat  plaintiff  and  appellant  were  married  in 
November,  1911.  That  in  October,  1914,  ap- 
pellant iirought  suit  for  divorce  against 
plaintiff.  The  suit  was  contested.  A  decree 
was  passed  ou  the  25th  of  June,  1915,  grant- 
ing appellant  a  divorce,  giving  her  a  money 
judgment  for  $1,063.33  and  a  one-third  Inter- 
est Id  the  property  Id  dispute  In  this  case, 
all  of  which  belonged  to  plaintiff  prior  to  the 
date  of  the  said  decree.  Appellant  was  also 
given  by  the  decree  a  one-ninth  interest  in 
280  acres  of  land  in  Baker  county,  an  undi- 
vided one-third  interest  in  which  had  belong- 
ed to  plaintiff.  Immediately  after  the  entry 
of  the  decree  in  her  favor  appellant  Issued  ex- 
ecution, levied  on  plaintiff's  property,  and 
forced  payment  of  her  money  judgment.  Ap- 
pellant subsequeutly  sold  to  plaintiff's  broth- 
ers her  undivided  interest  la  the  280  acres  of 
land,  receiving  therefor  $1,667.  On  the  31st  of 
Aug:ust  appellant  brought  suit  against  plain- 
tiff for  the  partition  of  t-he  property  Involved 
in  this  litigation,  and  a  few  days  thereaft- 
er plaintiff  executed  the  deed  in  controversy. 
At^llant  having  acquired  all  of  the  prop- 
erty Involved  In  the  partition  suit,  this  suit 
was  dismissed.  The  case  at  bar  was  brought 
on  the  20th  of  April,  1016.  Plaintiff  bases 
his  claim  to  a  cancellation  of  the  deed  on  the 
fact  that  it  was  executed  without  considera- 
tion; that  he  was  Intoxicated  at  the  time 
when  the  deed  was  executed ;  and  that  he 
was  the  victim  of  fraud,  artifice,  and  imposi- 
tion on  the  part  of  appellant  Shortly  after 
the  bringing  of  this  suit,  and  on  the  Sth  of 
May,  1916,  a  deed  was  placed  of  record  in 
Baker  county,  whereby  appellant  transferred 
the  property  in  dispute  to  O.  C.  Olsen.  A 
supplemental  complaint  was  filed  Joining  Ol- 


sen as  a  party  defendant,  and  subsequ^itly, 
and  under  date  of  July  1,  1916,  Olsen  recon- 
veyed  to  appellant.  No  answer  was  filed  by 
Olsen,  nor  was  he  called  as  a  witness.  The 
findings  of  the  lower  court  were  in  accord 
with  plalntifrs  contentions,  and  a  decree  was 
entered  setting  aside  the  deed  and  giving 
plaintiff  judgment  against  appellant  for  $1.- 
400,  being  the  value  of  the  automobile,  and 
$500  being  the  value  of  the  furniture  and 
household  goods.  This  personal  property  had 
been  taken  out  of  the  state  by  appellant,  and 
the  only  relief  which  an  Oregon  court  could 
give  plaintiff  was  a  money  Judgmmt  for  the 
value  of  the  property.  The  defendant  Alta 
E.  Toney  appeals. 

J.  B.  Cordiner.  of  Spokane,  Wash.  (Cordt- 
ner  &  Cordiner,  of  ^kane,  Wash.,  and  O.  B. 
Mount,  of  Baker,  on  the  brief),  fbr  appellant. 
Joseph  J.  Hellner,  of .  Baker  (James  H. 
Nichols,  of  Baker,  on  the  brief),  for  respond- 
ent 

McCAHANT.  J  (after  stating  the  facts  as 
above).  Appellant's  explanation  of  the  «e- 
cution  of  the  deed  in  controv^r^  la  that 
plaintiff  sought  an  Interview  with  her  on  the 
morning  of  September  6,  1915;  that  he  ex- 
pressed a  desire  that  appellant  should  have 
all  of  the  proi)erty  Involved  in  the  partition 
suit,  stating  that  he  bad  not  treated  her 
properly  during  their  married  lif&  She 
claims  that  the  deed  was  executed  pursuant 
to  this  understanding,  and  that  plaintiflC 
thoroughly  understood  its  import  Plaintiff 
claims  that  an  arrangement  was  ent^^d  into 
between  the  parties  on  this  same  day  for  the 
settlement  of  the  partition  suit,  appellant  to 
take  two  houses.  Including  the  one  in  which 
the  parties  had  been  living,  and  plaintiff  to 
take  the  remainder  of  the  property.  Plain- 
tiff testifies  that  he  suggested  that  the  par- 
ties should  go  over  to  the  bank  in  Haines 
and  execute  the  necessary  deeds;  that  ap- 
pellant refused  to  do  this.  Insisting  that  the 
papers  should  be  made  out  by  her  attorney 
at  La  Grande;  that  on  the  following  day  the 
parties  went  to  La  Grande;  and  that  appel- 
lant fraudulently  prepared  a  deed  covering 
all  of  the  property  involved  In  the  partition 
suit,  the  household  furniture  and  effects,  and 
plaintlfTs  automobile  as  well.  Plaintiff  fur- 
ther claims  that  while  be  was  under  the  In- 
Quence  of  liquor  he  was  induced  to  sign  the 
deed  without  reading  It,  under  the  belief  In- 
duced by  appellant  that  the  deed  was  oi)era- 
tlve  merely  to  convey  to  appellant  that  por- 
tion of  the  real  property  which  she  was  to 
receive  under  the  verbal  agreement  entered 
into  for  the  settlement  of  the  partition  suit. 

{^]  The  deed  recites  a  consideration  of  |1 
and  other  valuable  considerations.  Appellant 
contends  that  this  recital  Is  binding  on  plain- 
tiff, and  that  evidence  is  not  admissible  for 
the  purpose  of  showing  that  the  conveyance 
was  executed  without  consideration.   In  sup- 
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port  of  tUn  oootentlon  the  case  of  Pinlayson 
».  Flnlayson,  17  Or.  347,  21  Pac.  57,  3  L.  E, 
A.  801,  11  Am.  St  Sep.  836,  Is  dted.  If  this 
ease  smstalas  the  contentloD  of  appellant  In 
this  regard,  It  must  be  deemed  to  be  over- 
ruled by  the  later  decisions  of  Velten  v. 
Ganuack,  23  Or.  282,  288,  31  Pac.  658,  20  U 
R.  A.  101.  and  North  American  Co.  v.  Cole, 
(tl  Or.  1,  6,  118  Pac.  1(^  These  later  ded- 
slons  establish  the  principle  that  where  a 
deed  is  attacked  on  the  ground  of  fraud  or 
ImposltioD,  the  recital  of  a  consideration 
therein  is  only  prima  facie  evidence  that  the 
C(»isideratIon  has  in  fact  been  paid.  A  fraud- 
ulHit  grantee,  in  other  words,  cannot  tie  the 
hands  of  a  court  of  equity  by  Inserting  In 
the  deed  such  a  recital  contrary  to  the  fact 
lUs  we  understand  to  be  the  rule  in  other 
JarlsdictKms.  13  Cyc.  614  ;  17  Oyc.  651  to 
652.  and  cases  dted.  In  this  case  there  Is 
no  contention  that  a  consideration  was  giv- 
en plaintiff  for  the  property  described  In  the 
deed.  The  evidence  indicates  that  tbe  prop- 
erty was  worth  In  the  neighborhood  of  $6,- 

ooa 

[I]  Where  property  Is  conveyed  without 
cam^eratlon,  and  the  circumstances'  un- 
equivocally rebut  the  presumption  of  a  gift, 
equity  wIU  charge  the  grantee  with  a  result- 
ing Lmst  in  favor  of  the  grantor.  Bennett  v. 
antSfm,  33  Ark.  762;  Giffeu  v.  T^lor,  139 
Ind.  573,  37  N.  E.  392;  Myers  v.  Jackson,  135 
Ind.  136,  34  N.  E.  810,  812;  LIngenfelter  v. 
Ritchey,  58  Pa.  485.  98  Am.  Dec.  308;  Mc- 
Dermith  T.  Voorhees,  16  Colo.  402,  27  Pac. 
250,  25  Am.  St.  Rep.  286.  This  court  is  comr 
mitted  to  a  doctrine  closely  approaching  that 
announced  In  the  foregoing  authorities.  Gray 
T.  Beard,  66  Or.  59,  68,  133  Pac.  701. 

[3]  Do  the  circumstances  of  this  case  clear- 
ly  rebut  the  presumption  that  plalntlfiT  In- 
tended to  give  the  property  in  dispute  to  ap- 
pellant? It  appears  from  the  testimony  that 
both  i^ntlff  and  appellant  had  been  pre- 
'  vioQsly  married;  that  their  married  life  was 
infelicitous;  that  the  divorce  suit  was  con- 
tested ;  that  during  the  pendency  of  the  salt 
^Intiff  was  obliged  by  the  court  tc  provide 
appeltant  with  suit  mon^;  that  Immediately 
after  the  divorce  decree  ai^llant  sued  out 
ezecotioii  thereon  and  compelled  plaintiff  to 
pay  the  money  adjudged  to  be  due  her  with 
aocralng  costs.  The  partition  suit  seems  to 
have  been  brought  by  aj^llant  without  any 
eEort  to  divide  the  i^operty  amicably.  These 
fiu!t0  would  seem  to  predude  any  contention 
that  the  relations  between  the  parties  were 
cordial  at  tbe  time  when  the  deed  was  exe- 
cuted In  aniellant's  favor.  The  antagonistic 
relations  of  the  parties  are  further  empha- 
sized by  circumstances  which  transpired  sub- 
sequently. In  December,  1916.  on  the  maturi- 
ty of  a  note  for  $600,  which  plaintUT  had  giv- 
eo  appellant,  she  assigned  the  note  to  caie 
E.  0.  Tndiey,  brought  action  thereon  in 
Tw^efB  name,  and  attadied  an  Interest 
which  plaintiff  bad  In  a  mUIlnery  stores 
Thereafter  appellant  seized  some  dothlng 


and  personal  effects  beloi^ng  to  plaintiff, 
and  to  which  appellant  had  no  claim  of  any 
kind.  EHie  carried  this  property  with  her  to 
Spokane,  and  demanded  that  plaintiff  should 
pay  her  $50  as  a  consideration  for  Its  return 
to  him.  We  have  no  hesitation  in  saying 
that  the  evidence  In  tbe  case  at  bar  fore- 
closes any  contention  that  plaintiff  intended 
to  present  appellant  with  the  property  de- 
scribed In  this  deed.  In  so  far  as  the  case  in- 
volves the  real  property,  we  think  it  clear 
that  the  decree  of  tbe  lower  court  can  be  up- 
held under  the  doctrine  of  a  resulting  tnist. 

We  also  think  that  the  evidence  sustains 
plalntiCTs  contentions  as  to  fraud  and  im- 
position. It  appears  by  an  overwhelming 
preponderance  of  the  testimony  that  plaintiff 
for  many  years  had  been  a  drinking  man; 
that  his  marital  troubles  drove  him  to  ex- 
cessive drinking  In  the  summer  of  1915 ;  that 
he  was  under  the  inQuence  of  liquor  more  or 
less  for  a  number  of  months  at  that  time; 
and  that  by  the  7th  of  September  his  systMn 
was  so  poisoned  with  alconoi  as  to  make  him 
an  easy  prey  to  the  avarice  of  appellant 
While  appellant  testifies  that  she  saw  but 
little  of  plaintiff  durine  the  summer  of  1915, 
her  testimony  In  this  respect  as  In  other  re- 
spects, is  unbelievable.  The  parties  were 
living  at  that  time  In  the  same  house  In  the 
village  of  Haines.  Appellant  must  have  seen 
plaintiff  every  day,  and  must  have  been  fully 
apprised  of  his  habits  and  the  mental  condi- 
tion arising  therefrom.  Appellant  cites  17 
Am.  &  Bag.  Enc.  of  Law  (2d  Ed.)  401.  In 
this  authority  the  foUowii^  prindple  Is  an- 
nounced: 

"Where  a  person  seeks  to  avoid  responsibility 
for  a  contract  on  the  ground  of  intoxication 
alone,  it  must  appear  that  the  drunkenness  was 
BO  excessive  that  he  was  utterly  deprived  of  the 
use  of  bis  reason  and  understanding,  and  was 
altf^etber  incapable  of  knowing  tbe  effect  of 
what  he  was  doing." 

This  authority  was  called  to  the  attention 
of  this  court  la  the  case  of  Fagan  t.  Wiley, 
49  Or.  480,  484,  90  Pac.  910.  While  tbe  rule 
announced  In  tbe  Encyclopaedia  was  accepted 
as  a  correct  statement  of  the  law,  It  was 
also  held  in  the  above  case  ttaat  whwe  a 
party  under  the  influence  of  liquor  purchases 
pr<verty  at  an  exorbitant  price  tbe  burden 
devolve  on  the  vendor  of  showing  tbe  perfect 
good  faltb  of  tbe  transaction.  In  this  case 
we  are  dealing  with  a  conveyance  wholly 
without  condderation.  While  the  evidence 
fails  to  show  that  plaiitfiff  was  utterly 
deprived  of  the  use  of  bis  reasm  and  under- 
standing at  the  time  when  he  executed  the 
deed,  It  does  show  tiiat  be  was  broken  both 
mentally  and  physically  as  the  result  of 
continued  excesi^ve  indulgence  in  drink.  It 
appears  th^  he  had  been  drinking  for  an  hour 
at  Haines  before  be  went  with  appellant  to 
La  Grande  to  execute  the  deed,  and  that 
while  the  deed  was  being  pr^red  he  was 
drinking  mixed  drills  in  a  saloon  In  La 
Granda  It  further  appears  that  wbea  be 
returned  to  Haines  after  executing  tbe  deed 
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later  on  Ibe  same  day  he  was  visibly  Intoxl- 
ctted.  The  principle  dted  In  the  Encydo* 
ptedla  of  Law  Is  also  announced  In  Ruling 
Oase  Lfiw.  It  Is  quallfled,  howerer,  by  the 
following  language: 

"It  should  be  noted,  however,  that  complete 
intoxication  is  neccRsary  only  when  the  contract 
is  sought  to  be  avoided  on  the  ground  of  mental 
incapacity.  Where  the  avoidance  is  souKht  on 
the  ground  of  fraud,  even  partial  intoxication 
may  be  suffident  if  it  was  brought  about  by  the 
act  or  connivance  of  the  other  party  or  if  an  un- 
due advantage  was  taken  of  the  intoxicated  per- 
son."   6  R.  O.  L.  598. 

[4]  We  think  this  case  is  clearly  one  where- 
in appellant  took  advantage  of  an  intoxicated 
person,  pursuant  to  a  design  to  despoil  him 
of  substantially  all  he  had  in  the  world. 

[6]  Inadequacy  of  coosideratlon  may  be  so 
gross  as  to  shock  the  conscience,  and  Id  eucti 
case  equity  will  seize  on  slight  circumstances 
of  fraud  and  compression  as  a  ground  for 
setting  aside  the  transaction.  4  R.  C.  L.  601; 
Archer  t.  Lapp,  13  Or.  196,  202.  6  Pa&  672 ; 
Sbeiman  v.  Glick,  71  Or.  451,  461.  142  Pac. 
606.  This  principle  is  a];H>licable  to  a  trans- 
fer of  property  without  any  consideration 
to  support  it,  where  the  relations  of  the  par- 
ties preclude  the  conclusion  that  a  gift  was 
intended.  The  evidence  clearly  shows  that 
plaintiff  remained  Ignorant  of  the  contents 
and  effect  of  thla  deed  for  months  after  Its 
executi(m. 

There  are  other  drcnmstances  In  tbe  rec- 
ord which  strongly  tend  to  prove  appellant's 
bad  faith.  Although  plaintiffs  automobile 
was  transferred  to  appellant  by  the  deed  In 
question  plaintiff  continued  to  use  the  auto- 
mobile tor  approximately  two  months  after 
the  execution  of  the  deed.  At  the  end  of 
that  time  appellant  drove  the  automobile  to 
La  Grande  and  executed  a  bill  of  sale  thereof 
in  favor  of  her  attorney.  The  testimony  od 
appellant's  behalf  is  that  the  bill  of  sale  was 
given  to  secure  a  fee  of  $75,  which  she  owed 
her  attorney,  bot  it  also  appears  that  appel- 
lant was  in  funds  and  able  to  pay  any  debt 
of  that  size  which  she  owed ;  also  that  her 
attorney  was  advised  of  her  circumstances, 
and  knew  that  she  was  solvent,  and  that  any 
<dalm  he  had  against  her  was  good  without 
security. 

We  are  satisfied  from  the  evidence  that 
tbe  deed  executed  by  appellant  in  favor  of 
the  defendant  Olsen  was  executed  with  In- 
tent to  put  the  property  out  of  the  reach -of 
plaintiff.  It  appears  that  the  deed  was 
antedated,  and  the  circumstances  suggest 
that  it  was  executed  immediately  after  plain- 
tiff received  her  copy  of  the  summons  and 
complaint  in  this  case.  Her  explanation  of 
the  transaction  is  unbelievable,  and  tbe  in- 
genuity of  her  counsel  has  been  able  to  sug- 
gest nothing  which  can  account  for  this  deed 
on  any  other  theory  than  that  above  sug- 
gested. Appellant's  effort  to  cover  up  the 
property  and  thus  to  deprive  plaintiff  of  his 
remedy   discredits  appellant's  contentions. 


Tbe  evidence  amply  sustains  the  findings  and 
condoslons  of  the  lower  court. 
The  decree  of  the  lower  court  Is  affirmed. 


{S4  Or.  319) 

BNTERPRISD  MERCANTILE  &  MILLING 
CO.  T.  CUNNINGHAM. 
(Supreme  Court  of  Oregon.   May  22, 1917.) 
L  Replevin  «s>50  —  Cohpuiht  —  Bvm- 

OIENCT. 

A  cMnplaint  in  replevin  seeking  to  recover 
possessicM)  of  a  dwelling  bouse  on  the  land  of 
the  defendant,  which  recites  no  facts  to  over> 
come  the  presumption  that  tbe  building  was 
real  estate,  was  insufficient,  and  a  demurrer 
thereto  should  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  II  215-218.] 

2.  FixTCBES  <s=32d  —  Setkkahcb  or  House 
Replevin, 

Ne^tiations  by  a  homesteader  for  tbe  sale 
of  bis  improvements  together  with  a  relinquish* 
moot  of  his  possessory  ri^ht  to  the  land  as 
homesteader  did  not  constitute  a  constructive 
severance  of  the  house  from  the  real^,  whidi 
would  entitle  a  creditor  to  replevin  the  house 
as  personal  property. 

[Ed.  Note.— For  other  cases,  aw  Elxtnrcs, 
Cent  Dig.  |{  60,  61.] 

S.  RlXTUBSB  «S>2&— CONVEBSION  OB  OBAITOS 

or  Foau— Severance  or  House. 
Constructive  severance  of  a  fixture  must 
arise  from  the  intention  of  tbe  owner  as  evi- 
denced by  his  acts,  and  the  disclosed  purpose 
of  a  futore  severance  would  not  cbangc  tbe 
character  of  a  building  ttom  real  estate  to  per* 
Bonal  property. 

[Ed.  Note.— For  other  eases,  see  nxtures. 
Cent  Dig.  ||  60.  61.] 

In  Banc  Appeal  from  Circuit  Oonrt,  Wal- 
lowa County;  J.  W.  Knowles,  Judge. 

Replevin  by  the  Enterprise  Mercantile  & 
Milling  Company  against  D.  M.  CnnnidShain. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  aod  remanded. 

Plaintiff  began  an  action  In  replevin,  al* 
leging  Inter  alia: 

"That  plaintiff  Is  the  owner  of  and  entitled 
to  the  immediate  poesef^sion  of  the  following 
described  personal  property:  One  small  dwell- 
ing house  situated  on  the  northwest  quarter  of 
the  southeast  quarter,  section  20  in  township  1 
south  of  range  46  E.  W.  M.,  and  of  th6  value 
of  $100.- 

Then  follow  allegations  of  the  wrongful 
withholding  of  possession  to  plaintiff's  dam- 
age and  a  prayer  for  Judgment  Defendant 
demurred  to  tbe  complaint  contending  that 
It  appears  therefrom  that  the  property  of 
which  recovery  is  sought  Is  real  estate, 
and  therefore  not  subject  to  replevin.  The 
demurrer  having  been  overruled,  defendant 
answered  with  a  general  denial.  Upon  the 
trial  defendant  objected  to  the  Introduction 
of  any  evidence  by  plaintiff  for  the  reason 
that  the  complaint  does  not  state  a  cause 
of  action.  "The  objection  being  overruled, 
tbe  trial  proceeded,  resulting  in  a  judgment 
for  plaintiff,  from  which  defendant  appeals. 

D.  W.  Sheaban,  of  Enterprise,  for  appel- 
lant. J-  A.  Burleigh,  of  Enterprise,  for  re- 
spondent. 


>Fer  other  esMi  m  sanu  tople  sad  KBY-NUUBER  la  all  Key-Numbend  DlgeaU  «nd  ladtsas 
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BENSON.  J.  (after  stating  the  facts  aa 
abore).  There  are  17  asslgnnients  of  error, 
bat  w«  shall  consider  btit  two:  (1)  The  de- 
nrarrer  to  the  cwnplaint ;  and  (2)  the  defend- 
Mfs  motion  for  a  directed  verdict 

[1]  The  complaint  seeks  to  recover  poe- 
sesskm  of  a  dwelUng  bonse  located  on  land 
of  the  defendants,  but  recites  no  facts  which 
would  take  the  property  out  of  the  dasslfl- 
cithMi  of  real  estate  where,  prima  fade, 
tt  belongs.  The  opposing  counsel  have  each 
cited  a  single  case  supporting  their  several 
mitentlcMas.  PlalntlfT  relies  upon  Brearley 
V.  Oox,  24  N.  J.  Law.  287,  which  supports 
his  dalm  that  the  pleading  Is  sufficient.  De- 
fendant cites  Bridges  v.  Tbomas.  8  Okl.  620, 
624.  58  Pac.  965,  056,  which  says : 

oor'judKment  the  court  correctly  sns- 
UiMd  the  domurrer  to  the  petition.  We  have 
been  cited  Ctoltmt  one  case  which  states  a  dif- 
fmnt  role.  The  Supreme  Court  of  New  Jer- 
atj,  in  the  case  of  Brearley  v.  Cox,  24  N.  J. 
Law,  287.  held  that  it  was  no  cause  for  demur- 
RT  to  a  declaration  in  replevin  that  it  was 
bnmKfat  for  *a  bam,  shingle  mill,  office,  and 
abed,'  for  the  reason  that  such  things,  while 
ordioaHly  Rxtnres  aqd  a  part  of  the  realty, 
yet  they  might  be  peraonalty.  and  whether  they 
wne  or  not  was  a  matter  of  evidence.  The  case 
ii  dbpoeed  of  on  the  theory  that  the  facts  show- 
ing whether  such  things  were  real  or  personal 
vaa  cvidooee.  and  that  It  was  not  proper  to 
plead  evidence.  We  do  not  consider  the  case 
based  on  sound  reasoning.  There  are  strong 
nasoDs  why  the  rule  should  be  otherwise.  If 
one  ia  entitled  to  maintain  the  action  of  re- 
plevin, and  to  have  the  property  seized  and  de- 
livered to  him,  before  a  court  uiould  permit  its 
process  to  be  used  to  sever  a  building  from  its 
resting  place,  and  cause  it  to  he  placed  on 
wheels  and  transported  back  and  forth  like  live 
stock  or  other  chattels,  tho  character  of  which 
eaoBOt  be  questioued,  tbe  one  desiring  such 
prDccBS  shotud  be  required  to  plead  a  state  of 
nets  which,  if  proven,  could  leave  no  question 
as  to  his  right  to  maintain  the  a^on,  and  to 
pQncasion  of  the  building." 

Hie  latter  case  dearly  states  the  better 
nde,  and  it  la  tlie  rule  already  adopted  by 
ttSa  coait  in  Tan  Orsdol  t.  Hntdicroft.  163 
Pac.  978,  tn  which  Rtr.  Justice  Moore  says : 

"As  neariy  eveir  building  is  put  up  with  the 
intention  that  it  shall  become  and  remain  a  part 
of  the  land  on  which  it  rests.  It  necessarily 
follows  that,  in  order  to  overcome  the  presump- 
don  that  a  building  is  real  property,  a  plead- 
ing must  allege  (acts  showmg  tbe  structure 
was  placed  on  a  temporary  foundation  and 
erected  with  the  intention  that  it  should  be  re- 
moved, or  that  it  bad  been  taken  from  ita  origi- 
nal support  BO  as  to  t)o  moved  away." 

It  follows  that  the  demurrer  should  have 
been  snstained. 

[2]  Even  If  the  complaint  were  snffldent, 
tbe  defendant's  motion  for  a  directed  ver- 
dict should  have  been  allowed,  upon  the  evi- 
dence. There  la  no  dispute  as  to  the  substan- 
tial facts  in  the  case.  One  A.  W.  Fisher  was 
the  occupant  of  the  hotise  and  the  land  upon 
which  It  Is  situated,  and  was  Indebted  to 
the  plaintiff.  PIsher  began  ntgotlatlons  with 
defendant  for  the  sale  of  his  improvements, 
together  with  a  relinquishment  of  his  pos- 
sessory right  to  the  land  as  a  homesteader. 


While  such  negotiations  were  pending,  plain- 
tiff b^D  an  action  against  Fisher,  and  un- 
dertook to  attach  the  house  as  personal  prop- 
erty upon  the  theory  that  the  negotiations 
for  the  sale  of  the  house  constituted  a  con- 
structive severance  of  it  from  the  realty, 
thereby  changing  Its  nature.  Thereafter  and 
before  judgment,  defendant  purchased  the 
relinquishment  of  the  possessory  right  to  the 
land  together  with  the  Improvements  there- 
on, went  into  possession  thereof,  filed  the 
relinquishment  and  bis  own  application  for 
the  land,  and  subsequently  received  a  [>atent 
therefor.  After  Judgment,  the  sheriff  went 
through  the  form  of  an  execution  sale  of 
the  house  at  which  plaintiff  became  the  pur- 
chaser and  then  brought  this  actloiL 

IS]  It  has  been  held  In  a  long  line  of  cases 
that  tbe  relinquishment  of  the  possessory 
right  of  a  homesteader  Is  a  marketable  com- 
modity.. Fain  V.  United  States.  209  Fed.  525, 
126  CCA.  347,  and  coses  there  cited.  It 
Is  fundamental  that  a  constructive  severance 
of  a  fixture  must  arise  from  the  intention 
of  the  owner  as  evidenced  by  his  acts,  and 
there  is  not  a  vestige  of  evidence  In  the 
record  of  any  Intention  upon  the  part  of 
Fisher  to  sever  the  bouse  from  the'  land  and. 
In  fact.  It  was  never  severed.  Nor,  Indeed, 
could  the  disclosed  purpose  of  a  future  sever- 
ance act  to  change  the  charader  of  the  build- 
ing from  real  estate  to  personal  property. 
The  motion  for  a  direded  verdict  should  hare 
been  allowed. 

The  Judgment  will  be  reversed,  and  tbe 
cause  r«nanded,  with  directions  to  oiter 
Judgment  for  the  defendant. 

(84  Or.  328) 

STATE  T.  NEWLIN. 
(Supreme  Court  of  Oregon.    May  22,  1917.) 

1.  Xntoxicatinq  Liquobs  <S=>221  —  SUfFI' 
CIENOY  or  INDICTIIBNT— STATOTB. 

Under  the  direct  provisions  of  Laws  191S, 
p.  166,  9  33,  it  is  not  necessary  that  an  in- 
dictment abould  disclose  that  a  party  charged 
with  the  illegal  sale  of  intoxicating  liquor  did 
not  have  legal  authority  to  sell  sucn  liquor,  or 
that  he  was  not  within  any  of  the  exceptions 
provided  for  by  tbe  act. 

[Ed.  Note.— For  other  cases,  see  Intoxleatlng 
Liquors.  Cent.  Dig.  18  240-24&] 

2.  INTOXICATINQ  IJQUOBS  ®=>223(3)— PutAD- 

INO — PaooF. 
Is  a  proeecutioa  for  tho  Illegal  sale  of  in- 
toxicating Uauora,  designated  in  the  indictment 
as  "ethyl  alcohol,"  as  "alcohol"  aod  "ethyl 
alcohol"  are  practically  synonymous,  there  is 
no  merit  in  the  contention  that  in  disclosing 
merely  a  sale  of  alcohol  tbero  was  a  failure 
of  proof,  and  that  the  court  erred  in  instructing 
the  jury  that  "eth^l  alcohol  is,  as  a  matter 
law,  in  toxics  ting  liquor." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  9  271.] 

3.  Witnesses  <g=>345(l)  —  Iicpkachment  — 
Pbiob  Convictiows. 

In  view  of  atatutory  provisjon  that  to  fm- 
poacb  a  witness  it  may  be  shown  by  examina- 
tion of  tbe  witness  that  be  baa  been  convicted 
either  of  a  felony  or  misdemeanor,  in  a  prosecu- 
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tioD  for  the  illegal  sale  of  IntozicatiDg  liquors, 
where  defonrlaQt  tcBtifted  that  he  had  been  coa- 
▼icted  but  once,  the  state  was  properly  permit- 
ted to  show  iu  rebuttal  that  there  were  five 
prior  convictions  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1126.] 

4.  Intoxicating  Liquobs  «s3239(10)  —  In- 

8TBUCT10NS. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors,  where  there  was  evidence 
'that  a  wttn^  for  the  state  and  another  went 
to  a  Doint  near  defendant's  place  on  the  day 
that  tnis  sale  was  alleged  to  have  been  made, 
and  that  such  other  went  into  the  defendant's 
store  nnd  came  out  in  a  short  time  with  a  bottle 
of  alcohol,  from  which  the  witness  drank,  the 
court  properly  refused  to  instruct  that  there 
was  DO  evidence  that  defendant  on  the  day 
stated  made  a  sale  to  such  person. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  8$  342-345.] 

5.  Criuinal  Law  «=p115£H4)— Revibw— Evi- 
DENCB. 

The  credibility  of  the  evidence  is  for  the 
jury,  and  does  nuL  concern  the  appellate  court. 

[Etd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3077.] 

In  Ban&  Appeal  from  Circuit  Court, 
Union  County;  J.  W.  Knowles,  Judge. 

Adolph  Newlln  was  convicted  of  selling 
bitcMElcatlng  liquor  in  vtolatlon  o£  law,  and 
be  appeals.  Affirmed. 

On  January  20,  1917.  the  defendant  was 
Indicted  for  selling  Intoxicating  liquor  In 
violation  of  the  provisions  of  chapter  141  of 
the  Laws  of  Oregon  of  1015,  the  charging 
part  of  the  Indictment  reading  aa  follows: 

"The  said  Adolph  Newlin,  on  the  lltb  day  of 
January,  1917.  in  the  county  of  Union  and  state 
of  Oregon,  did  then  and  there  wron^ully,  will- 
fully and  unlawfully  sell  intoxicaung  liqaor, 
to  wit— ethyl  alcohol— to  one  Joe  Hickey,  by 
then  and  there,  him,  the  said  Adolph  Newlin, 
seUing  and  delivering  the  eaid  intoxicating 
liquor  to  the  said  Joe  Hidcey,  and  receiving 
tiierefoT  the  sum  of  fifty  cents,  lawful  money 
of  the  United  States,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Oregon." 

To  this  indictment  the  defendant  filed  a 
general  demurrer,  which  being  overruled,  a 
plea  of  not  guilty  was  entered  and  a  trial 
had  resulting  In  a  Judgment  of  conviction, 
from  which  this  appeal  is  taken. 

F.  S.  Ivanhoe,  of  La  Grande  (Ivanhoe  &. 
Marker,  of  La  Grande,  on  the  brief),  for  ap- 
pellant. John  S.  Hodgin,  Dlst.  Atty.,  of  La 
Grande,  and  Geo.  M.  Brown,  Atty.  Oen.,  for 
respondent 

BENSON,  J.  [11  It  is  flrst  contended  tbat 
defendant's  demurrer  to  the  indictment 
should  have  been  sustained  because  the  stat- 
ute which  forms  the  Iwisis  of  the  prtraecutlon 
permits  the  sale,  under  certain  specified  re- 
strictions, of  ethyl  alcohol  by  restored 
pharmacists,  and  that  In  order  to  sufficiently 
describe  a  crime,  the  indictment  should  dis- 
close the  fact  that  defendant  was  not  then 
one  of  the  prlvil^ed  class  or  that  the  sale 
was  In  violation  of  one  or  more  of  the  re- 


strictions. Section  38  of  the  act  referred  to 
contains  the  following  provision: 

"And  it  shall  not  be  necessary  in  the  first  In- 
stance, for  the  state  to  allege  or  prove  that 
the  party  charged  did  not  have  legal  authority 
to  sell  such  liquor,  or  was  not  within  any  of 
the  exceptions  provided  by  this  act." 

We  need  not  consider  what  merit  might  be 
found  In  defendant's  contention  in  the  ab- 
sence of  this  clause ;  but,  since  It  exists,  there 
was  no  error  in  overruling  the  demurrer. 

[2]  The  next  contention  is  that  since  the 
evidence  disclosed  merely  a  sale  of  alcohol, 
without  any  specific  evidence  that  it  was 
ethyl  alcohol,  there  was  a  failure  of  proof 
and  that  the  court  erred  in  instructing  the 
jury  "ethyl  alcohol  Is,  as  a  matter  of  law, 
intoxicating  llgoor."  An  examination  of  the 
authorities  discloses  the  fact  that  "alcohol" 
and  "ethyl  alcohol"  are  practically  synony- 
mous. EStaminlng  Webster's  Dictionary,  we 
find  It  defined  thus:  "Alcohol:  Pure  spirits 
of  wine;  pure  or  highly  rectified  spirit 
called  ethyl  alcohol."  The  Standard  Diction- 
ary and  many  others  support  this  position, 
and  therefore  there  is  no  merit  In  defend- 
ant's contention  upon  this  point 

[3]  It  Is  also  urged  that  the  trial  court 
erred  In  permitting  the  state  to  offer  in  evi- 
dence the  Judgment  rolls  of  five  prior  convic- 
tions for  the  unlawful  sale  of  intoxicating 
liquor  after  the  defendant  had  admitted  upon 
cross-examination  that  he  had  been  convicted 
of  a  crime.  The  defendant  had  testified  that 
there  had  been  but  one  such  conviction,  and 
in  rebuttal  the  state  was  permitted  to  show 
that  there  had  been  five.  In  State  v.  Bacon, 
13  Or.  143,  9  Pac.  393,  57  Am.  Rep.  8,  Mr. 
Justice  Lord  says: 

"On  the  subject  of  the  impeachment  of  a  wit- 
ness, the  Code  provides  'that  it  may  be  shown 
by  the  examination  of  the  witness,  or  the  record 
of  the  judgment,  that  bo  has  been  nmvicted  of 
a  crime.'  Code,  |  830,  p.  274.  And  the  word 
'crime,'  as  defined  by  the  Code,  includes  both 
felonies  and  misdemeanors.  It  may  therefore 
be  shown  by  the  examination  of  Uie  witness 
that  he  has  been  convicted  either  of  felony  or 
a  misdemeanor,  and  the  record  may  also  be  in- 
troduced to  prove  that  fact" 

We  can  see  no  good  reason  for  the  conten- 
tion tbat  it  was  error  to  admit  the  evidence 
of  more  than  one  conviction.  If  the  fact 
that  a  witness  has  been  convicted  of  one 
criminal  offoise  has  a  tendency  to  discredit 
his  testimony,  we  may  fairly  Infer  that  sev- 
eral convictions  would  simply  add  to  the  ef- 
fect of  such  inference.  The  following  author^ 
itira  support  this  view:  40Cyc.2610;  People 
V.  Kelly,  146  Cal.  119,  79  Pac.  846,  847;  Peo- 
ple T.  Eldrldge,  147  Cal.  782,  82  Pac.  442,  444. 

[4,  i]  It  Is  further  Insisted  that  there  was 
error  In  refn^ng  to  give  to  tlie  Jury  the  foi- 
lowing  requested  instruction: 

"I  instruct  you,  g^tlemm  of  the  jury,  that 
thore  is  no  evidence  in  this  case  that  defend- 
ant made  an  unlawful  sale  of  intoxicating  liq- 
uae  on  the  11th  day  of  January,  1917,  to  the 
person  mentlMied  in  the  evidence  as  a  fireman 
that  witness  Hickey  claims  fumiriied  with  a 
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bottle  of  alcohol;  and  yon  will  not  consider 
U17  tcedmony  on  this  trial  concerniug  aiij" 
aMit  claimed  to  have  been  made  by  defendant 
to  said  alleged  fii-einan,  or  that  any  such  per- 
sod'  may  have  furnished  any  intoxicating  liq- 
uor to  said  witness,  or  that  any  liquor  said 
witness  may  have  received  from  such  alleged 
rireman  wosi  intoxicating  liquor,  or  that  the  same 
was  ever  purchased  from  defendant." 

The  court  very  properly  refused  this  re- 
ijuest  for  there  Is  evidence  to  the  effect  that 
llickey  and  a  man,  whose  name  is  act  dis- 
posed, but  who  was  understood  by  the  wit- 
ness to  be  a  tireman  in  the  railroad  service, 
went  to  a  point  across  the  street  from  defend- 
ant's place  on  the  same  day  that  the  sale 
(-barged  in  the  Indictment  Is  ulleged  to  have 
occurred ;  that  there  they  each  contributed 
50  cents  for  the  purchase  of  alcohol ;  and 
that  the  fireman  went  Into  the  defendant's 
Ktore  and  came  out  In  a  short  time  with  a 
buttle  of  alcohol,  from  whlcb  the  witness 
Hlckey  drank.  We  are  not  concerned  as  to 
the  credibility  of  the  eridence;  that  ts  for 
the  jury,  and  It  Is  sufficient  to  say  that  In 
the  fiice  of  this  erldence  It  would  have  been 
decidedly  fmproper  for  the  court  to  have  glv- 
m  such  an  tostructloQ.  There  are  other  as- 
signments of  error,  but  none  of  them  are  of 
such  a  nature  as  to  change  the  resalt,  and 
they  need  not  be  considered. 

The  Jodgmrat  Is  affirmed. 


m  Or.  1S8) 

UONROD  at  al.  T.  WITHTCOMBE  et  al. 
(Sapreme  Court  of  Oregon.   May  22,  1017.) 
L  PzxADxne  «»214(1)  •  DEUUBsm— ADUia- 

SION. 

Fot  purposes  of  an  appeal,  demurrers  to 
dke  complaint  admit  the  facts  pleaded. 

[Eld.  Note.— For  other  casM,  see  Pleading, 
Gent.  Dig.  iS  525,  629.] 

2.  '  F18H  ®=»1— OwNEBBHip  IN  State. 

Fisb  are  fene  naturee,  and  while  in  a  state 
<^  freedom  their  ownership,  so  far  as  a  right  of 
property  can  be  asserted,  is  in  the  state.  not  as 
a  proprietor,  but  in  its  sovereign  capacity  for 
the  bniefit  of  and  in  trust  for  its  people  In  com- 
moa. 

[Ed.  >'ote. — For  other  cases,  see  Fish,  Cent 

3.  Navioabu:  Watebs  ^3G(1)— Title  of 
■  State  to  Land  Unobb  Navioable  Wateb 

—Admission  of  Terbitobt. 
On  its  admission  to  the  Union  Oregon  was 
vested  with  title  to  the  land  under  the  naviga- 
ble waters  within  the  state,  subject  to  the  pub- 
lic right  of  navigation,  and  to  the  commeo  right 
of  citizens  of  the  state  to  fish. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent.  Dig.  H  180-182,  184.  200.] 

4.  Fish  i>-.^0  Regplation  bt  State. 

In  the  exercise  of  its  police  power,  and  for 
tbt  welfare  of  all  its  citizeoH,  the  state  can 
regulate  or  even  prohibit  the  catching  of  fisb. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  I  16.] 

5.  Fian  4^11  —  Master  Fish  Warden  — 
Power. 

The  master  finh  warden  of  the  state,  hold- 
ing a  position  created  and  exercising  an  author- 


ity defined  by  the  Legislature,  cannot  do  what 
the  Legislature  cannot  empower  him  to  do. 

LEd.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  S  2L] 

6.  COKSTITOTIOHAI,   L.AW    ®=>208(1)  —  PBIVI- 

leoks  and  xuuunities— exci-ubive  bloht 
10  Catch  Sauion— Monopolies. 
In  Or^n  the  Legislature  cannot  grant  to 
one  person  an  exclusive  right  to  catch  salmon 
at  a  place  and  in  waters  where  all  citizens  have 
the  right  to  fish,  because,  when  that  which  be- 
longs equally  to  all  the  citizens  of  the  state  is 
taken  from  all  and  vested  in  only  one  citizen, 
it  is  equivalent  to  transforming  a  public  right 
into  a  monopoly,  exercisable  by  only  one  citi- 
sen,  and  therefore  violative  of  Const  art  1,  { 
20,  providing  that  no  law  shall  be  passed  grant- 
ing to  any  citizen  or  class  of  citizens  privll^ea 
or  immunities,  which,  on  the  same  terms,  shall 
not  equally  belong  to  all  citizens. 

[Eld.  Note. — For  other  cases,  see  Constitutltm* 
al  Lew,  Cent  Dig.  S§  6U5,  tJ66,  6d9-tt74.J 

7.  CoNBTmrrioNAx  Law  «=>62— 'Separation 

or  POWEBS— DeX-EQATIOH  or  LEOXSlJkTIVB 
POWEB. 

There  is  a  large  class  of  eases  where  the 

Legislature  may  vest  in  administrative  officers 
power  to  determine  when  particular  cases  do 
or  do  not  fall  within  a  competent  rule  estab- 
lished by  the  Legislature. 

[E)d.  Note^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  04-102.] 

8.  Constitutional  Law  «=>02— Sefabatiok 

OF  I'OWEitS— Dbleqation  ow  Lkuislativb 
Power. 

The  Legislature  may  delegate  to  a  board  the 
power  to  stock  a  stream  with  fish  and  close  it 
against  fishing,  providing  the  order  la  not  dl» 
criminatory. 

[Ed.  Note.— For  other  cases,  see  Oonttltutiou* 
al  Law,  Cent  Dig.  H  94-1U2.] 

8.  CONSTITUTIONAJ.  LaW  <S=374 — DELEGATION 
or  LEQISUTIVB  PoWEB  to  BOABt>~iNIBB- 
FE^NCB  Bt  COUBT. 

In  cases  where  the  tiegislature  may  dde 
gate  to  and  vest  in  an  administrative  board  a 
power,  the  courts  will  not  attempt  to  control  or 
interfere  with  the  judgment  and  discretion  of 
the  admiuiatrative  otiicers. 

[Ed.  Note.— Eor  other  cases,  see  CoDstitution- 
al  Law,  Cent  Dig.  i  124.J 

10.  Constitutional  Law  ^=360  —  Leqisla- 
TiVB  Poweb— Delegation. 

The  Legislature  can  neither  directly  nor  in- 
directly empower  a  mere  administrative  board 
to  do  that  which  the  Legislature  itself  cannot  do, 
[Ed.  Note.— i'or  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ji§  dO, 

11.  Fxsu  ^5=>10(2)— I4ICEN8E  TO  Build  Fisu 
Tbaps— Pbiob  Rights— JSiATUTB. 

Under  Laws  IttlS,  p.  225.  providing  that  it 
shall  be  unlawful  fur  the  master  tish  warden 
or  board  of  hsh  commissioners  to  grant  a  li- 
cense to  any  person  to  build  fish  traps  in  any 
locality  in  the  Columbia  river  when  in  their 
judgment  the  same  interfere  with  a  prior  right 
of  fishing,  etc.,  the  mere  issuance  by  the  mas- 
ter fish  warden  to  defendant  of  licenses  to  build 
iish  traps  in  the  Columbia  river  did  not  fore- 
close inquiry  into  the  existence  of  prior  fishing 
rights  at  the  locality  involved  in  suit  by  ag- 
grieved persons  to  prevent  the  construction  of 
the  trops,  since  the  statute  makes  no  provision 
for  a  notice  or  hearing,  and  makes  no  attempt 
to  vest  the  warden  with  judicial  authority,  so 
that  the  doctrine  that  courts  cannot  interfere 
with  the  Judgment  and  discretion  of  adminis- 
trative officers  has  no  application. 

TEd.  Note.— For  other  cases,  see  Fisb,  Cent 
Dig.  g  20.] 
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12.  GonsnTDTioiTAL  I^w  ^980(2)— Adjudi- 
cation OF  BlOHXa  BT  OmCBB  OK  BOABD— 

Statute. 

Laws  1913,  p.  225,  constnied  as  an  attempt 
to  vest  the  mnater  fish  warden  or  board  of  fish 
commissioners  with  judicial  power  to  adjudicate 
constitutional  rights,  would  ba  nuconstitutioDal 
to  the  extent  of  such  an  attempt. 

[Bid.  Note.— For  other  cases,  seo  Oonstitation- 
al  Law.  Cent  Die  i  144.] 

18.  Fish  ^10(2>— Fish  Tbafs— Oohfisca- 
TioK  or  Piu  NO— Statute. 
Though  a  person  licensed  to  do  so  by  the 
master  fish  warden  is  not  entitled  to  construct 
salmon  traps  in  the  Columbia  river  or  to  main- 
tain the  piling  driven  at  each  of  three  places, 
it  would  be  inequitable  to  command  the  warden 
and  board  of  iish  commissioners  to  remove  and 
confiscate  the  pilings  under  the  provisions  of 
Laws  1913,  p.  226,  §  2.  when  they  were  driven 
pursuant  to  lioensefl  presumably  iaaued  in  good 
faith. 

[Ed.  Notfc— For  other  cases,  sea  Fid),  Cent. 
Dig,  I  20.] 

In  Banc.  Appeal  from  CSrcult  Court,  Clat- 
sop County;  J.  A.  Bakln,  Judge. 

Suit  by  C  G.  Monroe  and  others  against 
James  Wlttaycorobe  and  others,  constituting 
the  State  Board  of  Flsb  and  Game  Commls- 
stonn's,  R.  Ei.  Glanton,  Master  Fish  Warden, 
and  R.  S.  Farrelt.  From  a  decree  for  plaln- 
tllTs,  defendants  ai^eal.  Cbmplalnt  and  suit 
dismissed  as  to  the  warden  and  members  of 
the  board,  but  decree  affirmed  as  to  defendant 
Farrell. 

O.  G.  Monroe  and  ten  other  natural  per- 
sons, tt^ether  with  the  Sanborn  Cutting  Com- 
pany, a  corporation.  In  May,  1915,  commenced 
this  suit  for  themselves  and  all  others  simi- 
larly situated,  or  who  might  desire  to  Join 
In  the  suit,  for  the  purpose  of  preventing  R. 
S.  Farrell  from  constructing  pound  net  fish 
traps  on  the  north  shore  of  Welch's  Island, 
in  the  Columbia  river,  a  navijmble  stream. 
The  defendants  are  James  Wltbyoombe,  I. 
N.  Fleischner,  Marlon  Jack,  C.  F.  Stone,  and 
F.  M.  Warren,  who  constitute  the  state 
board  of  fish  and  game  commissioners,  R.  E. 
ClantOD,  who  holds  the  position  of  master 
fish  warden,  and  R.  S.  Farrell,  who  holds 
three  licenses,  Issued  to  him  on  April  1,  1916, 
by  the  master  flsh  warden,  purporting  to 
authorize  the  bolder  to  construct  and  main- 
tain that  number  of  pound  net  flsh  traps  at 
designated  places  on  the  north  shore  of 
Welch's  Island.  The  Sanborn  Cutting  Com- 
pany is  a  corporation  organized  and  exist- 
ing under  the  laws  of  Oregon  with  its 
principal  place  of  business  in  Astoria,  Or., 
and  Is  engaged  in  the  business  of  catching, 
packins,  and  preserving  salmon.  Each  of  the 
remaining  plaintiffs  Is  a  citizen  and  resl- 
flent  of  Oregon  and  is  engaged  in  catching 
salmon.  Tlie  corporation  holds  two  licenses, 
Issued  on  May  1,  1915,  authorizing  It  to  oper- 
ate two  seines  in  the  waters  of  the  Columbia 
river  for  the  purpose  of  catching  salmon; 
and  each  of  the  remaining  plaintiffs  was  li- 
censed on  May  1,  1916,  to  catch  salmon  in 


the  waters  of  the  Columbia  rlTor  with  a  slU' 
net 

Lai^  quantities  of  salmon  are  found  in 
the  Columbia  river  and  are  of  great  com- 
mercial value.  The  salmon  Industry  has 
grown  to  great  proportions,  and  for  many 
years  has  been  one  of  the  principal  Indus- 
tries  of  this  commonwealth.  Thousands  of 
the  citizens  of  Oregon  earn  their  livelihood 
by  catching  salmon,  and  annually  the  busi- 
ness aggregates  himdreds  of  thousands  of 
dollars,  Salmon  are  generally  taken  by  gill 
nets  and  seines.  A  gill  net  is  made  of  twine 
so  lied  as  to  form  meshes  for  the  purpose  of 
gilUng  the  flsh,  and  Is  bung  between  two 
lines,  one  being  known  as  the  float,  because 
It  floats  on  the  surface,  and  the  other  as  the 
lead,  because  weighted  down  and  kept  be- 
neath the  surface  of  the  water  so  as  to  sus- 
pend the  net  vertically.  Seines  are  likewise 
made  of  twine,  one  edge  of  the  seine  being 
provided  with  floats  and  the  other  with  sink- 
ers so  that  it  will  bang  vertically  In  the  wa- 
ter, and  when  its  ends  are  brought  together 
or  drawn  ashore  the  seine  Incloses  the  flsh 
caught  within  it  Gill  nets  and  seines  are 
floating  fishing  appliances;  bat  a  ponnd 
net  flsh  tmp  is  a  permanent  and  flxed  strnc- 
ture.  A  ponnd  net  fish  trap,  as  tt  is  nsnally 
constmcted  in  the  Oolnmbia  river,  has  three 
parts:  The  heart,  pot  and  lead.  fHie  heart 
Is  constructed  by  selecting  some  ptAat  In 
the  river,  ranging  from  200  to  800  fMt  from 
the  shore  lln^  according  to  the  oondltioiu 
found,  and  driving  piling  in  the  bed  of  the 
river  so  as  to  tomm  the  letter  T  with  Om 
point  of  the  V  upstream.  The  point  of  the 
V  is  not  dosed,  but  it  la  left  open,  and  at 
this  caning  piling  are  driven  so  as  to  form 
a  hollow  square,  and  this  square  makes  the 
pot  Commencing  at  tlie  lower  end  of  the  in- 
ner arm  of  the  V,  piling  are  driven  at  coa- 
renlent  distances  apart  on  a  straight  line 
to  the  shore.  Webbing  sufficiently  wide  to 
reach  from  the  bed  of  the  river  to  a  point 
2  or  3  feet  above  extreme  high  water  la 
titrung  along  and  attached  to  tbe  piling  in 
the  lead  and  heart  of  the  trap.  Webbing  is 
also  used  In  the  pot,  but  Instead  of  being 
affixed  to  the  piling.  It  is  so  arranged  that 
it  can  be  lifted.  Any  salmon  that  migrate 
upstream  and  encounter  the  trap  naturally 
attempt  to  pass  tbe  barrier,  and  in  making 
the  attempt  generally  find  their  way  into  the 
heart  and  then  into  the  pot  of  the  trap» 
where  the  flsh  are  lifted  from  the  water. 

Welch's  Island  Is  within  the  boundaries  of 
Oregon.  Pursuing  Its  westward  course  to 
the  sea,  the  main  channel  of  the  rlrer 
runs  along  the  north  side  of  Weldi's  Island. 
This  channel  extending  along  tlie  north  side 
of  the  Island  is  not  only  a  part  of  the  main 
ship's  channel,  but  according  to  the  com- 
plaint It  has  also  been  the  natural  gill  net 
and  seining  ground  for  the  fishermen  of  the 
Columlda  river,  and  is  "tbe  moA  valuable 
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drifting:  gronnd  for  gUI  nets  and  the  most 
valuable  ground  fQr  operating  seines  In  the 
Columbia  river."  It  further  appears  from 
the  complaint  that  from  tloM  out  of  mind 
fishermen  hare  taken  salmon  out  of  this 
channel  and  the  waters  al<»»r  the  north  side 
of  the  Island  by  means  of  gill  nets  and  seines, 
and  that  during  the  fishing  season  fishermen 
babltually,  daily  and  hourly,  navigate  their 
gill  nets  and  seines  In  these  waters,  wbidi, 
prior  to  the  Issuance  of  the  licenses  to 
Farrell,  irere  unlversnlly  recognized  as  a 
common  ground  of  fishing  for  all  fishermen 
operating  gill  nets  and  seines.  Continuing, 
the  CMDplaint  STers  that: 

,  "The  dtisens  of  the  state  of  Oregon  licensed 
to  operate  gill  .nets  and  seines  are  entitled  of 
riglit,  and  are  entitled  under  and  by  virtue  of 
the  laws  and  statutes  of  the  state  of  OreKon, 
to  tbe  free  and  uaobtitrueted  use  of  said  cban- 
nel  and  the  waters  therrof,  for  the  purpose  of 
naviKating  the  same  with  both,  dill  nets  and 
seines,  and  have  been  exerdsing  such  ri^ht,  ac- 
mrdingly  as  herein  alleged,  for  time  immemO' 
rial." 

One  license  attempts  to  authorize  Farrell 
to  construct  a  pound  net  fish  trap  at  a  point 
on  the  north  shore  of  the  island  about  800 
feet  from  the  mouth  of  Multnomah  slough, 
another  trap  Is  to  be  located  about  4,200  feet 
below  the  first,  and  the  third  Is  to  be  about 
1,000  feet  below  the  second  trap.  Upon  re- 
ceiving the  licenses  Farrell  commenced  to 
construct  traps  at  the  three  specified  places; 
and,  unless  restrained,  he  proposes  to  com- 
plete the  three  traps  so  that  they  will  extend 
out  into  the  channel  for  a  distance  of  500  or 
800  feet  from  the  shore  line.  The  plaintiffs 
say  that  they  have  been  using  and  Intend  to 
continue  to  use  gill  nets  and  seines  in  the 
waters  of  the  river  along  the  north  side  of 
the  island,  but  if  Farrell  la  permitted  to 
build  the  traps  plaintiffs  will  be  prevented 
from  using  their  seines  and  nets,  and  It  will 
have  the  effect  of  giving  the  exclusive  use 
of  that  fishing  ground  to  Farrell.  The  plain- 
tiffs further  allege  that  the  licenses  hold  by 
Farrell  were  issued  in  violation  of  chapter 
128,  Laws  of  1913,  and  that,  although  the 
plaintiffs  petitioned  to  have  the  traps  con- 
fiscated, the  master  fish  warden  and  board 
of  game  and  fish  commissioners  nevertheless 
refused  to  do  so. 

All  the  defendants  filed  a  Joint  demurrer; 
tbe  members  of  the  board  of  game  and  fish 
commissioners  and  the  master  fish  warden 
Joined  In  a  second  demurrer;  and  a  third 
demurrer  was  filed  by  Farrell.  The  trial 
court  overruled  the  three  demurrers,  and, 
when  the  defendants  declined  to  plead  fur- 
ther, a  decree  was  entered  declaring  that 
•*the  public  have  the  prior  right  of  fishery 
and  prior  right  to  navigate  the  waters  and 
channel  of  the  Columbia  river  In  front  of 
Welch's  Island"  for  the  purpose  of  operating 
gill  nets  and  seines,  enjoining  Farrell  from 
constructing  fish  traps,  and  commanding  the 
board  of  game  and  fish  commissioners  to 
cancel  tbe  lloenaes  b^  1^  Fairdl  wltbln 


20  days  from  the  date  ot  the  decree  AU  the 
defendants  appealed. 

Geo.  M.  Brown,  Atty.  Gen.,  Cbriss  A.  Bell, 
of  Portland,  and  Frank  Spittle^  of  Astoria, 
for  appellants.  G.  G.  &  A,  O.  Fulton,  of  As- 
toria, for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  For  the  purposes  of  this  appeal 
the  demurrers  admit  tbe  facts  alleged  In  the 
complaint,  and  consequently  throughout  the 
discussion  it  must  be  assumed  that  the  com- 
plaint q>eaks  the  truth,  notwithstanding  the 
fact  that  the  plaintiffs  make  frequent  use  of 
the  superlative  degree.  The  Columbia  river 
Is  a  navigable  stream.  The  waters  along  the 
north  shore  of  the  idand  are  "the  most  valu- 
able drifting  ground  for  gill  nets  and  the 
most  valuable  ground  for  operating  seines  on 
the  Columbia  river";  and  these  waters  have 
always  been  "recognized  as  a  common  ground 
for  fishing." 

[2]  Fish  are  classified  as  ferae  naturae,  and 
while  In  a  state  of  freedom  their  ownership, 
so  far  as  a  right  of  property  can  be  asserted. 
Is  In  the  state,  not  as  a  proprietor,  hut  In  Its 
sovereign  capadty  for  tbe  benefit  of  and  In 
trust  for  Its  people  In  common.  State  v. 
Hume,  52  Or.  1,  5,  95  Pae.  808;  Portland  Fish 
Co.  V.  Benson,  50  Or.  147,  154,  108  Pac.  122 ; 
State  V.  Catholic,  75  Or.  367,  374,  147  Pae, 
372;  Harper  v.  Galloway,  68  Fla.  255.  51 
South.  2:^6.  26  L.  R.  A.  (N.  S.)  794,  19  Ann. 
Gas.  235 ;  11  R.  G.  L.  1041. 

[3]  Upon  Its  admission  to  the  Union  Ore- 
gon was  vested  with  the  title  to  land  under 
the  navigable  waters  within  the  state,  su^ 
Ject  to  the  public  right  of  navigation  and  to 
the  common  right  of  the  citizens  of  this  state 
to  fish.  Hume  V.  Rogue  River  Packing  Co., 
51  Or.  237,  240,  83  Paa  301,  92  Pac.  1065,  08 
Pac  866,  31  L.  R.  A.  (N-  S.)  390,  131  Am.  St 
Rep.  732.  Quoting  the  language  of  Mr.  Jus- 
tice Moore  In  Eagle  Cliff  Fishing  Co.  v.  Mc- 
Gowan,  70  Or.  1.  12,  137  Pac.  766,  770: 

"The  right  of  fishing  In  a  navigable  stream  in 
Oregon  is  free  and  common  to  all  the  dtizena  of 

tbe  state." 

[4]  In  the  exercise  of  Its  police  power  and 
for  the  welfare  of  all  Its  citizens  the  state 
can  regulate  or  even  prohibit  the  catching  of 
fish.  Stntc  V.  Schuman,  36  Or.  16,  58  Pac. 
661,  47  L.  R.  A.  153,  78  Am.  St.  Rep.  764; 
State  V.  Hume,  52  Or.  1,  6, 95  Pac.  808 ;  State 
V.  Catholic,  75  Or.  367,  374.  147  Pac  372; 
Harper  v.  GoUoway.  58  Fla.  255,  61  South. 
22G,  26  L.  R.  A.  (N.  S.)  794,  19  Ann.  Cas. 
235. 

Farrell  relics  entlr^y  upon  the  three  li- 
censes from  the  state  for  his  asserted  right 
to  construct  the  traps,  and  consequently  the 
legality  of  the  disputed  right  depmds  upon 
the  legality  of  the  authority  attempted  to  be 
conferred.  If  Farrell  Is  permitted  to  erect  the 
traps  specified  In  the  licenses,  the  traps  will 
have  the  ^ect  of  excluding  gill  net  and 
seine  fishermen  from  tbe  waters  in  whi^  it 
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Is  admlUed  that  previously  all  the  citizens 
of  this  state  had  a  common  right  to  fish.  In 
short,  If  It  Is  lawful  to  authorize  Farrell  to 
erect  these  traps,  It  is  lawful  to  prohibit  all 
other  citizens  of  Oregon  from  exercising  a 
right  that  Is  conceded  to  be  common  to  all, 
and  to  grant  to  Farrell  alone  the  exclusive 
right  to  fish  In  waters  covering  an  area  of 
more  than  a  mile  in  length  by  200  or  more 
feet  In  width;  and  If  It  la  lawful  to  grant 
to  a  single  Individual  the  exclusive  right  to 
in  that  area  it  Is  likewise  lawful  to  grant 
an  exclnstve  rl^t  to  fish  In  a  larger  area. 

[I]  The  licenses  relied  upon  are  issued  by 
the  master  fish  warden.  His  position  Is 
created  and  his  authority  Is  defined  by  the 
Legislature,  and  therefore  be  cannot  do  what 
the  Legislature  cannot  empower  him  to  do. 
If  the  Legislature  cannot  grant  an  exclusive 
right  to  fish  to  one  person,  then  the  state 
could  not  through  its  master  fish  warden 
authorize  the  construction  of  the  three  con* 
troverted  pound  net  fish  traps  when  they 
will  have  the  effect  of  conferring  an  exclusive 
right  upon  a  single  person,  because  the  state 
cannot  lawfully  do  Indirectly  what  It  can- 
not do  directly. 

In  most  Jurisdictions  where  the  question 
lias  been  presented  for  ultimate  Judicial  de- 
cision it  has  been  determined  tbat  the  Legis- 
lature has  power  to  grant  to  a  single  person 
an  exclusive  right  to  catch  floating  fl^ 
I'ayne  v.  Providence  Gas  Ca,  31  R.  L  295, 
T7  Atl.  145.  Ann.  Cas.  1912B,  65;  State 
Leavltt.  105  Me.  70,  72  AtL  876,  26  L.  B.  A. 
(N.  S.)  799 ;  Pblpps  t.  State,  22  Md.  380.  85 
Am.  Dec.  654 ;  Com.  v.  Hiltcm,  174  Mass.  29, 
54  N.  E.  362,  45  L.  R.  A.  475 ;  Heckman  t. 
Swett,  107  Cal.  276,  40  Pac.  420  ;  2  Famham 
on  Waters  and  Water  Rights,  {  370.  See, 
also,  Uou^  v.  Bell.  21  N.  J.  Law,  156.  165, 
and  Gough  v.  BeU,  22  N.  J.  Law,  441,  459, 
crltlcteing  the  prior  case  of  Arnold  v.  Mundy, 
6  N.  J.  Law,  1, 78. 10  Am.  Dec.  356.  In  Wash- 
ington it  has  been  held  tbat  It  Is  lawful  to 
grant  to  a  single  person  exclusive  control  for 
a  reasonable  distance  and  for  a  limited  peri- 
od. Walker  v.  Stone,  17  Wash.  578,  50  Pac. 
488 ;  Halleck  v.  Davis,  22  Wash.  893.  60  Pac. 
1116. 

[8]  In  tbis  Jurisdiction,  bowevM',  the  rule 
is  firmly  established  tbat  tbe  Legislature 
cannot  grant  to  one  person  an  exclusive  right 
to  catch  salmon,  because,  when  that  which 
belongs  equally  to  all  the  citizens  of  this 
state  is  taken  from  all  and  vested  in  only 
one  citizen,  It  is  equlval^it  to  transforming 
a  public  right,  exercisable  by  all  dtlzeos 
alike,  into  a  private  right  and  a  monopoly, 
exerdsable  by  only  one  citizen,  and  It  is 
therefore  In  vlolatiw  <tf  article  1,  S  20,  of  the 
state  Constltuttw,  whldi  commands  that: 

"No  law  shall  bo  passed  granting  to  any  citi- 
zen or  class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  eQually 
beloDK  ta  all  citizens." 

See  Hume  t.  Rogue  lUver  lacking  Co..  51 
Or.  23T,  258.  83  Pac.  391,  82  Pac.  1065,  96 


Paa  865,  31  L.  R.  A.  (N.  S.)  396,  131  Am. 
St  Rep.  372 ;  Eagle  Cliff  Elshlng  Co.  v.  Mc- 
Gowan,  70  Or.  1,  15,  137  Pac.  766.  See,  also, 
Sllngerlaud  v.  International  Con.  Co..  43 
App.  Dlv.  215,  223,  60  N.  Y.  Supp.  12,  affirm- 
ed In  169  N.  Y.  60.  61  N.  B.  995,  66  L.  R.  A. 
494. 

Not  even  the  Legislature  could  have  grant- 
ed to  Farrell  the  exclusive  right  to  take  sal- 
mon In  waters  where  ell  the  qualified  citi- 
zens of  Oregon  have  the  common  right  to 
take  floating  fish ;  and  therefore  the  licenses 
issued  by  the  master  fish  warden  do  not  le- 
galize tbe  construction  of  the  traps  which 
Farrell  proposes  to  build.  The  question  pre- 
sented here  Is  not  whether  all  pound  net  fish 
traps  are  per  se  unlawful ;  but  the  sole  qnes- 
tlon  for  decision  Is  whether  the  traps  which 
Farrell  pnqioaes  to  build  would  be  unlawful, 
and  that  question  is  determined  by  the  ef- 
fect which  It  is  conceded  that  the  traps 
would  have  upon  the  common  right  of  all  the 
qualified  citizens  of  this  state.  It  Is  not 
necessary  to  decide  whether  the  state  can 
lawfully  empower  one  person,  to  the  exclu- 
sion of  others,  to  take  shellfish  from  a  speci- 
fied area  of  a  navigable  stream  whose  bed  is 
owned  by  tbe  state;  nor  is  there  any  need 
to  discuss  the  right  to  erect  wharves  and 
other  similar  structures  in  aid  of  navigation, 
since  the  proper  exercise  of  that  right  Is 
easily  distinguishable  from  the  instant  case 
where  an  attempt  is  made  to  authorize  only 
(Oie  person  to  fish  for  salmon  for  his  own  per- 
sonal benefit  and  private  profit  without  any 
advantage  to  the  public. 

The  defendants  contend,  however,  that  the 
Issuance  of  the  licenses  to  Farrell  forecloses 
any  subsequent  Inquiry  concerning  the  exist- 
ence of  prior  fishing  rights.  Since  this  con- 
tention arises  out  of  the  language  found  in 
chapter  128,  Laws  1913,  such  portions  of  the 
statute  as  are  now  material  are  here  set  out: 

"It  shall  be  unlawful  for  the  master  fish  ward- 
en or  the  board  of  fish  commissioners  to  grant 
a  license  to  aay  person,  firm,  partnership  or  cor- 
poration, to  build  or  set  up  fish  traps  or  any 
other  fixed  fishing  appliance,  or  drive  piles 
therefor,  in  any  locality  in  or  on  tbe  Columbia, 
river  and  its  tributaries  in  this  state,  when  in 
their  judgment  tbe  same  interferes  with  a  prior 
right  of  fishing."    Section  1. 

"Whenever  any  fish  trap  or  any  other  fixed 
fishing  appliance  is  built  or  set  up  in  violation 
of  this  act,  tbe  master  fish  warden  of  tbe  state 
of  Oregon  is  hereby  empowered,  authorized  and 
directed  to  confiscate  and  sell  said  fish  trap,  and 
to  remove  all  the  piling  driven  for  such  pur- 
poses immediately,  and  he  is  authorized  and  di- 
rected to  pay  into  the  hatchery  fund  of  that 
district  of  the  state  of  Oregon  the  procseite  of 
said  sale."  Section  2. 

The  ailment  of  the  defendants  ia  to  the 
effect  tbat  chapter  128.  Laws  1913.  mohlbitB 
the  master  fish  warden  and  hoard  of  fish, 
commisslonere  from  issuing  a  license  for  a 
pound  net  fish  trap  If  in  their  Judgment  tbe 
trap,  will  interfere  with  a  prior  right  of  fish- 
ing; that  tbe  enactment  confera  apon  the 
ofiicers  power  to  exercise  their  Judgment  and 
discretion,  and  that  in  the  absence  of  fraud 
an  exercise  of  such  Judgment  and  dlsCTe- 


Digitized  by 


MONROE  T.  WITHYCOMBE 


231 


atm  will  not  be  Interfered  with  bj  the  courts ; 
that  the  Issnance  of  the  licenses  to  Farrell 
praapposes  that  the  master  fish  warden  and 
the  bonrj  exercised  their  Judgiueut  and  dls- 
cretioD  and  determined  that  the  tesuance 
of  the  three  licenses  to  Farrell  and  the  con- 
stmctlon  of  the  licensed  traps  would  not 
iDto^re  with  any  prior  Ashing  ri^ts;  and 
that  therefore  the  courts  will  not  and  cannot 
prerent  the  construction  of  the  traps,  because 
to  do  so  would  be  to  Interfere  with  and  su- 
pervise the  judgment  and  discretion  of  the 
board  and  master  tsh  warden.  Before  at- 
tempting to  discuss  the  argument  of  the  de- 
fendants, it  is  proper  first  to  make  a  brief  sur- 
vey of  the  legislation  lu  force  at  the  time  of 
the  passage  of  chapter  128,  because  it  may  be 
assumed  that  this  statute  was  adopted  with 
reference  to  the  laws  then  In  effect.  Section 
5272.  L>.  O.  L.,  created  a  board  of  fish  com- 
mlsaioners  whose  duty  it  was  to  appoint  one 
master  flsh  warden.  The  name  and  person- 
of  the  board  has  since  been  changed; 
for  It  is  now  known  as  the  state  board  of 
flsh  and  game  commi^tsioners.  Chapter  2S7. 
Laws  1915.  Tlie  board  was  clothed  with 
various  powers.  Sections  6278.  5282,  C313, 
and  5316.  L.  O.  U  Section  5237,  U  O.  I.., 
defined  the  closed  season  on  the  Columbia 
west  of  the  Deschutes  river.  Section  5294, 
L.  O.  made  It  unlawful  to  operate  and 
maintain  a  pound  net  *'witbout  first  having 
obtained  from  the  fish  warden  a  license 
therefor  as  hereinafter  provided."  By  the 
terms  of  section  5208a,  L.  O.  U,  a  qualified 
person  desiring  to  oiwrate  a  pound  net  was 
required  to  "make  application  in  writing  to 
the  fish  warden"  specifying  the  location  of 
the  pound  net,  "and  upon  payment  of  a  li- 
cense fee  as  hereinafter  provided,  said  flsh 
warden  shall  issue  to  such  aiH>licant  a  license 
to  operate  the  character  of  appliance  desired 
in  said  application."  All  licenses  expired  on 
the  31st  day  of  March  following  their  issu- 
ance. Section  5303,  L.  O.  L.  After  the  own- 
er constructed  a  pound  net  be  was  required 
to  file  a  map  with  the  flsh  warden  "giving 
the  exact-  description  and  location  tliereof." 
Section  5304,  L.  O.  L. 

It  la  not  necessary  to  pursue  the  sugges- 
tloa  found  In  EvanhoCF  v.  State  Industrial 
Act  Com.,  78  Or.  603,  516,  154  Pac.  100,  and 
determine  whether  the  present  form  of  our 
■tate  Constitotlon  enables  the  Legislature  to 
ctotbe  the  master  fish  warden  and  board  of 
fish  commissioners  with  judicial  power  to 
inquire  Into  and  decide  upon  the  existence 
of  prior  fishing  rights,  for  the  reason  that  It 
Is  obrlons  that  the  Legislature  has  neither 
given  nor  attempted  to  give  the  warden  and 
board  authority  to  render  a  final  adjudication 
of  constitutional  rights. 

[7-11  There  is  a  large  class  of  cases  where 
the  I>eglslature  may  vest  In  administrative 
officers  power  to  determine  when  particular 
cases  do  or  do  not  fall  within  a  competent 
rale  established  by  the  Legislature  (6  B.  C. 
I«.  pp.  176, 178) ;  and  likewise  the  Leglstatnre 


may  delegate  to  a  board  the  power  to  stock 
a  stream  and  dose  It  against  fishing,  provid- 
ed the  order  Is  not  discriminatory  (Portland 
Fish  Co.  V.  Benson.  66  Or.  147,  108  Pac.  122 ; 
11  R.  C.  L.  1042) ;  and  in  soch  classes  of  cas- 
es the  courts  will  not  attempt  to  control  or 
Interfere  with  the  Judgment  and  discretion  of 
the  administrative  officers.  There  Is,  how- 
ever, an  impassable  chasm  between  the  power 
to  prohibit  all  persons  fr<Mu  fishing  In  a 
stream  and  an  attempt  to  give  one  person  an 
exclusive  right  to  fish. 

[10]  The  power  of  a  boai-d  to  close  a  stream 
exists  only  because  the  Legislature,  which 
delegates  the  power,  Itself  has  power  to  close 
the  stream;  but  not  even  the  Legislature  can 
lawfully  favor  one  citizen  with  the  exclusive 
right  to  fish  in  a  navigable  stream,  and  con- 
sequently the  I-«gislature  can  neither  direct- 
ly nor  indirectly  empower  a  mere  administra- 
tive board  to  do  that  which  the  Legislature 
Itself  cannot  do.  All  the  citizens  of  Oregon 
luive  a  common  right  to  flsh  in  the  waters 
mentioned  In  the  complaint,  and  to  deprive 
any  one  citizen  of  that  right  la  to  violate  the 
state  Constitution. 

[11]  To  say  that  the  mere  issuance  of  the 
licenses  closes  any  further  Inquiry  Into  the 
existence  of  prior  fishing  rights  because  the 
courts  cannot  Interfere  with  the  judgment 
and  discretion  of  admluistrative  officers  Is  to 
say  that  these  plaint  lITs  can  be  deprived  of  a 
right  without  a  hearing,  without  an  oppor- 
luuity  to  be  heard,  and  even  without  notice. 
Chapter  128,  I^ws  1913,  makes  no  provisions 
for  a  notice  or  a  hearing,  and  it  makes  no 
attempt  to  vest  the  warden  or  board  with 
judicial  authority;  and  therefore  the  issu- 
ance of  the  licenses  did  not  Involve  any  of 
the  elements  of  a  final  Judicial  adjudication 
of  the  fishing  rights  of  these  plaintiffs.  If, 
on  the  other  hand,  the  warden  and  members 
of  the  board  are  considered  as  mere  admin- 
istrative officers  without  Judicial  powers,  the 
licenses  issued  by  them  to  Farrell  are  invalid 
because  they  operate  to  confer  ui  exdudn 
right  upon  Farr^l.  While  ttie  Legl^tore 
has  power  to  authorize  admlnlstraUve  fa- 
cers to  Issue  licenses,  yet  the  validity  of  mdi 
licenses,  when  issued,  Is  to  be  determined  by 
the  results  which  follow  an  Mcercdse  of  the 
authority  named  In  tlie  license  rather  than 
by  the  mere  words  found  in  the  paper  called 
the  licmse. 

lit]  While  dupter  128,  Laws  191S,  doe* 
not  attempt  to  vest  the  warden  or  board 
with  judicial  power  to  adjudicate  constitu- 
tional rights,  nevertheless,  if  In  Its  present 
form  It  is  regarded  as  an  attempt  to  do  so, 
It  would  to  the  extent  of  such  an  attempt 
be  unconstitutional;  If,  on  the  other  hand, 
the  warden  and  board  be  regarded  as  officers 
with  only  administrative  powers,  the  validity 
of  the  licenses  issued  to  Farrell  is  to  be  de- 
termined by  the  results  wrought  by  them, 
and  when  so  determined  they  are  ascertain- 
ed to  be  IneffeetlTe;  and  therefore  in  aMLar 
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event  tbe  plaintUh  are  entitled  to  a  decree 
presenting  the  construction  of  tbe  traps. 

Farrell  drove  three  pUlDg  at  each  the 
places  designated  by  the  three  Itoenses,  and 
plaintiffs  allege  that  they  petitioned  the  mas* 
ter  flsh  warden  and  board  to  remove  and 
conflijcate  them  pursuant  to  section  2  of  diap- 
ter  128.  Laws  1913.  The  defendants  argue 
that,  when  the  plaintiffs  petitioned  for  the 
removal  and  con0scatlon  of  the  piling  on  the 
authority  of  chapter  128,  they  precluded 
themselves  from  afterwards  questioning  the 
validity  of  the  statute.  It  is  true  that  the 
plaintiffs  do  contend  that  chapter  128  Is  un- 
constitutional to  whatever  extent  it  may  be 
said  to  attempt  to  confer  upon  the  warden 
and  board  authority  to  render  a  final  ad- 
judication of  fishing  rights  or  to  grant  ex- 
clusive rights  to  fish;  but  It  is  also  true  that 
the  plaintiffs  never  at  any  time  contended 
that  section  2  was  Invalid  or  that  the  whole 
chapter  was  unconstitutional  for  all  purposes, 
although  it  may  be  Invalid  to  whatever  ex- 
tent it  may  attempt  to  confer  power  to  ad- 
judicate existing  rights  or  to  grant  exclusive 
rights. 

[IS]  While  Farrell  la  not  entitled  to  con- 
struct the  traps  or  to  maintain  the  piling 
driven  at  each  of  the  three  places,  yet  It 
wonid  not  be  equitable  to  command  the  war- 
den and  board  to  remove  and  confiscate  the 
nine  piling  "hnder  the  provisions  of  section  2 
of  chapter  128,  Laws  1013,  when  the  piling 
were  driven  pursnant  to  licenses  which  were 
presumably  issued  in  good  faith;  and  there- 
fore the  mandatory  Injunction  prayed  for 
by  the  plaintiffs  Is  denied. 

The  acts  of  the  warden  and  board  com- 
plained of  by  the  plaintiffs  were  fully  con- 
summated before  this  suit  was  begnn;  It 
does  not  appear  that  the  warden  and  board 
propose  to  Issue  licenses  In  the  future  for 
traps  along  the  Island;  and  therefore  the 
complaint  and  salt  are  dismissed,  without 
costs  as  to  the  warden  and  members  of  the 
board ;  but  the  licenses  Issued  to  Farrell  are 
annulled,  and  as  to  him  the  decree  la  af- 
firmed. 


(U  Or.  678) 

SBllWQAKD  T.  FIRST  NAT.  BANK  OF 
ONTABIO.  • 

(Sapreme  Conrt  of  Oregon.  May  29,  1917.) 

1.  MOBTOAOES  ^=»4g7(l)  —  FOBEOLOSUBI  — 

JU  DGUENT — Con  CLVSI VBNESS. 

Where,  in  a  suit  to  foreclose  a  conveyance 
treated  as  a  mortgage,  the  Supreme  Court  de- 
creed strict  foreclosure,  to  be  avuided  upon  pay- 
ment of  tlie  amount  due  within  00  days,  de- 
fendants did  not  lose  their  right  to  recover 
rents  and  profits  collected  by  tbe  mortgagee 
pending  the  appeal  by  failing  to  apply  to  the 
trial  court  vtbea  tbe  mandate  was  sent  down 
to  have  the  amount  of  such  rents  and  profits 
credited  on  the  sum  to  be  paid  for  redempttoa, 
as  tbe  determination  of  that  issue  would  have 
been  equivalent  to  the  institution  of  an  action 
at  law,  and  tbe  defendants,  havmg  only  90  days 


within  whidi  to  redeem,  were  not  reqaired  to 
speculate  nptm  the  trial  of  such  Issue. 
[Bd.  Note.— For  other  cases,  see  Uortgages, 

Cent.  Dig.  H  1469,  1471.  1473.] 

2.  JuDOlCEHT  <3=>949(2)  —  Pleadiho  Formeb 
Adjudication— SurFiciENCT. 

In  a  suit  to  foreclose  a  conveyance  treated 
as  a  mortgage,  the  judgment  was  modified  on 
appeal  so  as  to  deny  attorney's  fees.  There- 
after the  mortgagor's  assignee  sued  to  recover 
rents  and  profits  collected  by  tbe  mortgagee 
pending  the  appeal,  and  the  mortgagee  plead- 
ed the  decree  in  the  foreclosure  suit  in  bar,  set- 
ting forth  copies  of  the  pleadings,  decree,  man- 
date, etc,  as  exhibits.  B;  way  of  recoupment 
and  counterclaim  the  mortgagee  sought  to  re- 
cover attorney's  fees  and  certain  other  expenses 
The  reply  alleged  that  tbe  question  whether  de- 
fendant was  entitled  to  recover  tbe  sum  bo 
claimed  ought  to  have  been  litigated  in  the  for* 
iner  action,  and  referred  to  the  exhibits  at- 
tached to  the  answer,  thereby  making  sucb  ex- 
hibits a  part  thereof  and  alleged  that  by  rea- 
son of  sucb  adjudication  defendant  was  estopped 
from  claiming  such  sums,  field,  that  the  re{^ 
was  sufficient  in  details  to  present  the  questioa 
of  former  adjudication. 

[BA.  Note.— For  other  cases,  see  Judgments 
Cent  Dig.  H  179C,  1803.] 

3.  JUDQMKNT  «S»678(1)  —  CONCLUBIVKIfESfr* 

Pebsons  Concluded. 
A  judgment  or  decree  is  cradnslve,  not  only 
on  those  who  are  parties  to  tbe  action  or  suit, 
but  also  on  all  persona  in  privity  with  them. 

[£}d.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  K  1195,  1221.] 

4.  judohbnt  «=s>585(2)  —  c0nclu8ivenb»* 
Identitt  of  Causes. 

The  test  of  identity  of  causes  as  bearing 
upon  the  question  of  res  judicata  is  the  identic 
of  the  facts  essential  to  thdr  maintenance. 

[Ed.  Note.— For  other  cases,  see  Judgmentt 
Cent.  Dig.  §!  1062-1064,  10tt7,  1073,  1093.) 

5.  Judgment  fr3>627— Conclubivehess— Pab- 
TiEB  Concluded. 

Where,  in  a  mortgage  foreclosure  sniL  at- 
torney's fees  were  demed  on  appeal,  the  jndg- 
meat  was  conclusive  in  a  subsetiuent  action  by 
the  mortgagor's  assignee  against  the  mortgage* 
in  which  the  mortgagee  counterciaimed  for  and 
sought  to  offset  such  attorney's  tees,  and  no  ■on 
could  be  allowed  or  offset  for  sudi  fees. 

[Eld.  Note.— F<v  other  cases,  see  Jodgmen^ 
Cent.  Dig.  U  1141-1143.] 

6.  Pledqes  «=»27— Cau  or  Pbofkbtt— Rxu- 

BUBSElfENT. 

Mortgagees  assigned  the  mortgage  and  se- 
cored  notes  to  a  bank  as  collateral  security  for 
a  debt.  The  mortgagors  were  nnable  to  pay 
and  conveyed  tbe  land  to  the  bank,  taking  an 

option  to  repurchase,  which  they  did  not  exer- 
cise. The  bank  canceled  the  notes  and  mort-, 
gage  and  surrendered  them.  An  option  to  re- 
purchase was  subsequently  given  tbe  mortga- 
gees, who  failed  to  exercise  it,  and  the  bcuik 
foreclosed,  troating  the  conveyance  to  it  as  a 
mortgag:e.  The  bank  had  taken  possession  of 
the  land  and  received  the  rents,  issues,  and 
profits,  and  the  mortgsgees  sued  to  recover  rents 
and  profits  received  subsequent  to  the  decree  in 
the  foreclosure  suit.  Held,  that  the  bank  waa 
entitled  to  an  allowance  of  sums  paid  by  it  in 
caring  for  and  superintending  the  management 
of  the  farm  under  the  general  role  that  a  trus- 
tee, though  not  entitled  to  compensation  for 
services  performed  personally  in  discharging  the 
trust,  may  recover  the  reasonable  value  of  serv- 
ices of  others  employed  by  him. 

[Ei.  Note.— For  otb«  eases,  see  Pledges,  Gent. 
Dig.  SI  67,  68-1 


>Feroth«r 


I  same  topic  sod  ksit-NUHDER  id  ail  Ker-NnmbsreC  DlgssU  and  Indexes 
•Rebearinff  denied  Jalr  3.  1917. 
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In  Banc.  Appeal  from  Circuit  Court,  Mal- 
benr  County ;  Dalton  Biggs,  Judge. 

Action  by  J.  H.  Seaweard  against  the  First 
National  Bank  of  Ontario,  Oregon.  From  a 
judgment  for  plalntlCF  for  an  Insufficient 
amount,  each  party  appeals.  Modified  and 
rananded. 

This  Is  an  action  by  J.  H.  Seaweard  against 
Uie  First  National  Bank  of  Ontario,  Or.,  a 
corporation,  to  recover  $2,614.16  as  money 
bad  and  received  to  tbe  use  of  T.  M.  Sea- 
weard and  S.  F.  Seaweard,  partners  as  Sea- 
weard Bros.,  which  claim  Is  alleged  to  bave 
been  assigned  to  the  plaintiff.  This  action  Is 
a  continuation  of  the  suit  of  the  First  Na- 
ttonal  Bank  v.  Seaweard.  78  Or.  867. 152  Pac. 
883.  Tbe  fiacts  there  set  forth  and  here  In- 
volved are  to  the  effect  that  about  January 
1,  1911,  T.  M.  Seaweard  and  E.  F.  Seaweard 
asM  and  conveyed  a  farm  In  Malheur  coun- 
tj.  Dr.,  to  Emil  E.  Dean,  Earl  M.  Dean,  and 
A.  BL  Johnston,  who  as  part  consideration 
therefor  gave  liie  vendors  four  promissory 
notes  of  ^,000  each,  and  secured  the  pay- 
ment thereof  by  a  mortgage  of  the  farm.  T. 
U.  Seaweard  and  E.  F.  Seaweard,  on  Feb- 
mary  14,  1013.  were  Indebted  to  Uie  defend- 
ant berdn  «i  their  matured  promissory  notes 
In  tbe  sum  of  914.437.28,  to  secure  which  they 
as^gned  as  collateral  and  pled^d  to  an 
officer  of  the  bank  the  notes  for  $20,000  and 
the  mortgage  securing  them.  Being  unable 
to  pay  the  matured  Installments  of  these  ob- 
ligations, tbe  makers  thereof  and  their  wives, 
on  February  21,  1013,  executed  a  deed  of 
the  farm  to  an  officer  of  the  bank,  who  took 
the  title  in  trust  for  his  prindpal  and  gave 
the  vendors  last  named  an  option  to  repur- 
chase the  land  on  or  before  May  24tb  of  that 
year  by  paying  the  amount  of  the  notes  for 
$20,000.  together  with  the  tases  and  other 
expenses  which  tbe  bank  might  Incur  in  op- 
erating tbe  farm,  whereupon  tbe  four  notes 
were  marked.  "Paid,"  tbe  mortgage  can- 
celed, and  these  instruments  surrendered  to 
the  makers.  The  officers  of  the  bank  tben 
took  possession  of  the  farm  with  the  right  to 
jrecefve  tbe  rents.  Issues,  and  profits  thereof. 
The  option  referred  to  not  having  been  exer- 
cised, the  officers  of  the  bank  executed  to  T, 
M.  Seaweard  and  E.  F.  Seaweard  an  option 
to  reparchase  the  farm  on  or  before  Nov«n- 
ber  1, 1913,  upon  the  payment  of  their  Indebt- 
edAeas  to  the  bank,  the  taxes,  and  the  ex- 
penaes  ot  ke^ng  the  premises  In  repair. 
Tlie  latter  option  not  having  been  exercised, 
the  bank  commenced  a  suit  against  T.  M. 
Seaweard.  E.  F.  Seaweard,  Emll  E.  Dean, 
Earl  H.  Dean,  and  A.  M.  Johnston,  and  tbe 
wife  i/t  each,  treating  tbe  conveyance  of  tbe 
farm  to  an  officer  of  the  bank  as  a  mortgage, 
alleging  that  such  transfer  was  made  pur- 
suant to  an  agreement  with  T.  M.  Seaweard 
and  E.  F.  Seaweard,  setting  forth  the  latters' 
matured  promissory  notes,  which  stipulated 
for  the  payment  of  a  reasonable  sum  aa  at- 


torney's fees  In  case  suit  or  action  was  in- 
stituted to  collect  any  part  thereot  and  pray^ 
Ing  a  foredosure  of  the  Hen  created  the 
deed  to  an  officer  of  the  bank.  The  answer 
of  T.  M.  Seaweard  and  E.  F.  Seaweard  de- 
nied that  such  cmveyance  was  executed  with 
their  consent,  and  for  a  further  defense  al- 
leged substaiitlally  that  the  notes  for  $20,000 
and  the  mo^gage  securing  them  were  pledg- 
ed as  collateral  to  the  bank,  which  converted 
them  to  its  own  use,  thereby  becoming  liable 
for  the  payment  of  such  obligations,  less, 
however,  the  Indebtedness  of  T.  M.  Seaweard 
and  E.  F.  Seaweard  to  the  bank,  aggregating 
$15,485.72,  which  sum  was  tendered  in  sat- 
isfaction of  their  matured  notes  but  upon 
condition  that  tbe  bank  deliver  to  them  the 
notes  for  $20,000  and  the  mortgage  securing 
them,  which.  It  will  be  remembered,  bad  been 
surrendered  to  the  makers.  The  reply  con- 
troverted the  allegations  of  new  matter  In 
the  answer,  and  the  cause  being  at  Issue  was 
tried  resulting  In  a  decree  as  prayed  for  In 
that  complaint  awarding  to  the  bank  a  recov- 
ery of  Its  Indebtedness  against  T.  M.  Sea- 
weard and  E.  F.  Seaweard  and  $1,500  as  at* 
tomey's  fees  provided  for  in  their  prom- 
issory notes,  and  th^  an;>ealed. 

After  a  trial  In  this  court,  that  decree 
was  modified  by  disallowing  any  sum  as  at- 
torney's feea  and  ordering  that  unless  with- 
in 00  days  from  the  entry  of  the  mandate 
In  the  lower  court  T.  M.  Seaweard  and  E. 
F.  Seaweard  paid  to  the  bank  the  amount 
of  their  Indebtedness  to  It,  less  $15,485.72, 
tbe  sum  so  tendered,  and  $334.24,  which  had 
been  obtained  by  tbe  officers  of  the  bank  in 
operating  the  farm,  the  Hen  of  the  deed  of 
the  premises  should  be  foreclosed,  but  In 
case  such  payment  was  made  a  deed  should 
be  executed  by  the  bolder  of  the  legal  title 
to  T.  M.  Seaweard  and  E.  F,  Seaweard. 
First  Nat.  Bank  v.  Seaweard,  supra.  The 
amount  so  specified  was  paid  within  the  time 
limited,  whereupon  a  demand  was  made  up- 
on the  bank  for  the  payment  of  $2,614.16, 
which  sum  it  bad  received  in  the  year  1915 
and  during  the  pendency  of  the  appeal,  as 
rents.  Issues,  and  profits  of  tbe  farm.  Upon 
a  refusal  to  pay  any  part  of  that  sum,  this 
action  was  Instituted.  The  answer  herein 
denies  the  material  avermenls  of  the  com- 
plaint, sets  forth  the  fttcts  ber^nbefore  stat- 
ed, and  for  a  further  defense  and  by  way  ct 
counterclaim  alleges.  In  effect,  that  in  op- 
eratlng  the  farm  during  the  year  191S  the 
bank  was  entitled  to  $78.42  for  caring  for  the 
premises;  that  It  had  paid  out  $212.15  for 
taxes,  repairs,  etc. ;  that  In  the  suit  to  fore- 
close the  lien  the  bank  had  been  obliged  to 
employ  attorneys,  to  whom  It  paid  $1,500.  and 
had  also  disbursed  the  further  sum  of  $350.05 
as  expenses  incurred  in  that  suit,  the  pros- 
ecution of  which  was  necessitated  by  tlw 
failure  and  refusal  of  T.  M.  Seaweard  and 
E.  F.  Seaweard  to  pay  their  Indebtednees  to 
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tbe  defendant— all  of  which  facts  the  plain- 
tiff knew  when  he  took  an  assignment  of  tbe 
claim  here  sued  upon.  For  a  second  defense 
and  by  way  of  offset,  the  facts  hereinbefore 
detailed  are  substantially  repeated,  and  It  is 
averred,  In  effect,  that  In  the  decree  foreclos- 
ing the  lien  all  accounts  between  T.  M.  Sea- 
weard  and  E.  F.  Seaweard  and  tbe  bank  were 
considered  and  finally  determined,  and  tbe 
decree  rendered  In  that  suit  bars  tbe  main- 
tenance of  this  action,  setting  forth  copies  of 
the  pleadings,  decree,  mandate,  etc.,  there- 
in, and  making  tbotn  a  part  of  the  answer, 
designated  as  Exhibits  "A,"  "B,"  "C,"  "D," 
and  "E."  For  a  tbh  d  defense  and  by  way  of 
recoupment,  the  facts  hereinbefore  specified 
are  reiterated,  and  It  is  alleged  generally 
that  at  all  the  time  the  possession  of  tbe 
farm  was  held  by  the  bank  It  was  entitled  to 
$78.42  for  caring  for  the  premises;  that  It 
paid  out  ¥212.15  as  taxes  and  for  repairs, 
etc. ;  that  in  the  suit  to  foreclose  the  lien 
the  bank  was  compelled  to  pay  $1,500  as  at- 
torney's fees  and  also  to  disburse  $350.05  as 
expenses  In  prosecuting  that  suit,  amounting 
to  $2,140.62.  which  outlay  could  have  been 
avoided  If  T.  M.  Seaweard  and  E.  F.  Sea- 
weard had  paid  their  obligations  to  the 
banks;  and  that  all  such  facts  were  known 
to  the  plaintiff  when  he  took  an  assignment 
of  the  claim  referred  to.  The  reply  put  in 
Issue  all  the  averments  of  new  matter  in  the 
answer,  excetft  the  payment  of  $212.15  for 
taxes,  etc.,  for  whtch  sum  it  is  admitted  a 
credit  should  be  allowed.  Tbe  reply  In  re- 
ferring to  the  exhibits  set  forth  In  the  answer 
contains  a  paragraph  the  material  part  of 
which  reads: 

"Plaintiff  admits  that  said  defendant  paid  out 
the  sum  of  $1,600  for  attorney  fees,  aad  tbe 
sum  of  $850.05  for  court  costs,  filing  fees,  tran- 
script, taking  of  testimony,  printing  bills,  and 
other  inddcntal  expenses  of  said  litigation  in 
said  Bank-Seaweard  Case,  all  of  which  are  the 
same  Rums  referred  to  in  defendant's  first  an- 
swer and  defense,  and  denies  that,  by  reason 
of  acts  therein  complained  of,  defendant  was 
damaged  in  the  sum  of  $1,850.0S,  or  any  other 
sum  whatsoever,  and  alleges  that  the  question 
whether  or  not  tbe  defendant  was  entitled  to 
recover  said  sum  of  $1,500  for  attorney  fees  or 
any  part  thereof,  and  said  sum  of  $^^.05  or 
any  part  thereof,  was  and  ought  to  have  been 
litigated  in  said  Bank-Seaweard  Case,  nod  the 
plaintiff  hereby  refers  to  Bxhlbita  'A,*  'B,'  'C.' 
*D,*  and  'Hy  attached  to  tbe  said  affirmative 
answer  and  defense  of  defendant  to  plaintiff's 
complaint,  and  hereby  makes  said  exhibits  and 
each  thereof  a  part  hereof,  and  alleges  that  by 
reason  of  said  -  adjudication  defendant  la  and 
ought  to  be  precluded  and  estopped  from  alleg- 
ing or  clairamg  any  sums  whatsoever  as  attor- 
ney fees  and  costs  by  reason  of  said  litigation  in 
said  Bank-Seaweard  Case." 

Based  on  these  Issues,  tbis  case  was  tried, 
without  the  inter\'ention  of  a  jury,  upon  an 
agreed  statement  of  facts,  from  which  tbe 
court  deduced  conclusions  of  law  to  tbe  effect 
that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  $2,614.16,  the  sum  received  by 
It  in  the  year  1915  as  rents.  Issues,  ^nd  prof- 
its of  the  farm,  against  which  the  defendant 


was  entitled  to  offset  and  recoup  $1,500  as 
attorney's  fees  incurred  in  prosecuting  the 
foreclosure  suit,  $212.15  paid  out  for  taxes, 
repairs,  etc..  and  $78.42  as  compensation  for 
caring  for  the  farm,  and  that  the  defendant 
was  entitled  to  the  remainder  with  interest 
thereon  from  November  12,  1915.  A  judg- 
ment having  been  rendered  in  accordance 
with  these  flndlugs,  each  party  separately  ap- 
peals. 

R.  W.  Swagler,  of  Ontario,  Or.  (W.  H. 
Brooke,  of  Ontario,  Dr.,  on  tbe  brief),  for  ap- 
pellant. Wells  W.  Wood,  of  Ontario,  Or.  (Mc- 
Culloch  &  Wood,  of  Ontarlih  Or^  on  the 
brief),  for  respondent 

MOORE,  J.  (after  stating  tbe  fhcto  aa 
above).  LI]  It  is  maintained  by  defendant's 
counsel  that,  when  tbe  mandate  in  the  tor^ 
closure  suit  was  sent  down,  an  opportunity 
was  presented  to  contest  In  the  lower  court 
tbe  right  of  the  bonk  to  retain  the  sum  of 
money  which  It  had  received  as  rents.  Issues, 
and  profits  of  the  fbrm  in  tbe  year  1915, 
pending  the  appeal ;  but  no  advantage  bavlng 
been  taken  of  that  fitting  occasicxi,  and  such 
fact  having  been  set  forth  in  the  answer 
herein  as  a  bar  to  a  recovery,  an  error  was 
committed  Jn  awarding  any  part  of  that  mm 
to  the  plaintiff.  Tbe  decree  in  that  suit  hav- 
ing been  for  a  strict  foreclosure,  to  be  avoid- 
ed, however,  upon  the  payment  within  90 
days  from  the  entry  in  the  lower  court  of 
our  mandate  of  tbe  amount  due  the  defend- 
ant from  T.  M.  Seaweard  and  E.  F.  Sea- 
weard, it  is  possible  that  upon  tbelr  applica- 
tion the  time  might  have  been  enlarged  and 
the  decree  opened  so  as  to  allow  them  to 
show,  in  case  there  was  no  conflict  in  re- 
spect thereto,  the  sum  which  was  so  received 
as  rents  and  profits.  Such  leniency  is  not 
generally  indulged,  and  tbe  party  seeking 
redemption  under  a  decree  of  that  kind  Is 
required  to  pay  the  specified  sum  of  money 
within  the  time  limited.  2  WllUle,  Mort. 
Foreclosure,  S  977. 

In  the  case  at  bar,  a  controversy  existed 
as  to  the  credits  to  which  the  defendant 
claimed  It  was  entitled  and  should  withhold 
from  the  money  wfalch-it  bad  received.  Tbis 
sum.  It  will  be  remembered,  was  obtained 
after  the  appeal  was  taken  in  the  foreclosure 
suit,  and  for  that  reason  tbe  accounting 
therefor  could  not  Imve  been  beard  or  de- 
termined In  tbe  trial  of  that  cause  unless  It 
bad  been  sent  back  for  that  purpose.  The 
entry  of  our  mandate  in  tbe  lower  court  was 
tantamount  to  an  exercise  of  a  ministerial 
duty,  and,  while  possibly  the  decree  might 
there  have  been  opened  for  the  purpose  of 
crediting  on  account  of  the  sum  to  be  paid 
for  redemption  the  money  received  as  rents 
and  profits  pending  the  appeal,  a  dispute  In 
respect  to  the  remainder,  If  any,  so  to  be  ap- 
plied existed,  and  the  determination  of  that 
issue  would  have  been  equivalent  to  tbe  In- 
stitution, as  in  this  instance,  of  an  action  at 
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law  to  recover  money  had  and  received  to 
the  use  of  T.  M.  Seaweard  and  E.  F.  Sea- 
wmrd,  the  plaintiff's  assignors.  Sach  a  rem- 
edy, thoagh  equitable  Id  cbaracter,  could  not 
have  been  tried  In  a  court  of  equity  to  which 
the  case  of  the  First  NaUonal  Bank  v.  Sea- 
ireard,  supra,  pertained,  unless  such  cause 
had  been  remanded  for  that  purpose.  Aside 
from  this,  as  the  plaintiff  was  allowed  only 
90  days  after  the  entry  of  the  mandate  with- 
in which  to  redeem  the  real  property  from 
the  decree  of  a  strict  foreclosure,  he  could 
not  well  afford  to  take  the  chances  of  specu- 
latlDg  upon  a  trial  of  the  issue  In  an  action 
at  law  as  to  the  amount  of  credit  to  which 
be  was  Justly  entitled  by  reason  of  the  de- 
fendant's collection  of  the  rents.  Issues,  and 
profits  of  the  farm  during  the  year  1015  and 
pendlns  the  appeal,  but  was  compelled  to 
pay  the  entire  sum  demanded  In  order  to  pro- 
tect his  rights,  and  hence  no  error  was  com- 
mitted in  the  respect  alleged. 

In  the  case  of  First  Nat  Bank  v.  Sea- 
weard, supra,  It  was  held  In  rffect  that  while 
a  determination  of  the  amount  due  the  plain- 
tiff from  the  defendants  therein  on  their 
matured  promissory  notes  was  essential,  re- 
quiring that  copies  of  these  obligations  should 
be  set  forth  lu  the  pleadings  and  the  origi- 
nals offered  in  evidence,  the  foreclosure  there 
Involved  was  not  based  on  such  notes,  but 
upon  the  conveyance  of  the  farm  to  an  ofBcer 
of  the  bank,  wherein  the  deed  was  treated 
as  a  mortgage;  and  that  the  promissory 
notes  for  $20,000  having  been  marked,  "Paid," 
and  surrendered  lo  the  makers,  no  attorney's 
fee  coold  be  predicated  even  upon  the  latter 
negotiable  Instruments.  For  that  reason  the 
decree  In  the  lower  court  In  that  suit  allow- 
ing tlJSOO  as  such  tee  was  modified  by  deny- 
ing a  recovery  of  any  sum  for  that  purpose, 
and  as  a  consequence  of  the  conclusion  thus 
reached  by  this  court  preventing  that  plain- 
tiff from  obtaining  any  part  of  the  costs  and 
diibnrsements  which  it  bad  incurred  in  the 
IMtisecution  of  the  suit.  U  O.  U  S  567; 
Spoxea  T.  Maude,  SI  Or.  11, 158  Pac.  109. 

[2-4]  It  will  be  borne  in  mind  that  the  plea 
of  ras  iodlcata  put  forth  by  the  reply  buIh 
rtantially  shows  that  the  foreclosure  suit, 
wbereln  the  defendant  in  this  action  was 
^alntur  and  T.  U.  Seaweard  and  E.  F.  Sea- 
weard, who  assigned  their  claim  to  the  plain- 
tiff herein,  were  defoidants.  presented  an 
Issue  as  to  the  right  of  the  bank  to  recover 
an  attorney  fee;  that  su<A  controversy  was 
altimately  decided  on  the  merits  January  18, 
1916,  by  this  court  denying  any  relief  there- 
for. wUch  facts  are  to  be  inferred  by  siting 
out  In  hsec  verba  the  decree  in  that  cas^ 
thereby  supplying  an  averment  to  that  effect 
Fowlfces  V.  State,  14  Lea  (Tenn.)  14.  And 
that  the  question  there  considered  and  deter- 
mined is  the  identical  dispute  here  involved. 
SudL  statement  is  snffldent  In  details  to  pre- 
sent the  question  of  former  adjudication.  9 
Ency-  PI.  fc  Pr.  019;  23  Gyc.  122S.  A  Judg- 
ment or  decree  Is  condustve,  not  only  on 


those  who  were  parties  to  the  action  or  suit, 
but  also  on  all  persons  in  privity  with  them. 
Schuler  v.  Ford,  10  Idaho,  739,  80  Pac.  219, 
109  Am.  St.  Rep.  233,  3  Ann.  Gas.  336.  The 
■test  of  Identity  of  causes  for  the  purpose  of 
determining  the  question  of  res  adjudicata  Is 
the  identity  of  the  facta  essential  to  their 
maintenance.  Harrison  v.  Remington  Paper 
Co.,  140  Fed.  3S5,  72  C.  0.  A.  405,  3  I/.  R.  A. 
(N.  S.)  954,  5  Ann.  Cas.  314.  The  allegations 
of  new  matter  in  the  reply  are  deemed  to 
have  been  controverted  as  upon  a  direct  de- 
nial, li.  O.  L.  S  95.  The  stipulations  of  fact 
upon  which  this  action  was  tried  contains  a 
clause  to  the  effect  that  in  the  suit  of  the 
First  Nat.  Bank  v.  Seaweard,  supra,  plaintiff 
paid  to  Its  attorneys  for  their  services  $1,500, 
which  was  a  reasonable  sum  for  that  purpose. 
Considering  such  agreed  statement  In  con- 
nection with  the  issue  last  referred  to,  the 
trial  court  deduced  the  conclusion  of  law 
that  the  bank  was  not  barred  by  the  former 
decree  from  offsetting  against  the  sum  of 
money  now  sued  for  the  payment  so  made  as 
attorney's  fees.  An  Inspection  of  the  exhibits 
mentioned  discloses  no  uncertainty  exists  in 
respect  to  the  identical  question  decided  on 
the  merits  in  that  suit,  which  final  deter- 
mination is  controlling  herein  as  the  law  of 
the  case,  as  much  so  In  relation  to  such  fee 
as  to  the  costs  and  disbursements  which  the 
bank  Incurred  in  the  prosecution  of  that  suit 
Powell  V.  Dayton,  etc.,  R.  Co.,  14  Or.  22,  12 
Pac.  83 ;  Thompson  v.  Hawley,  16  Or.  251, 19 
Pac.  84;  Muiphy  v.  Albina,  22  Or.  106,  29 
Pac.  353.  29  Am.  St  Rep.  578;  Kane  v.  Rlp- 
pey,  22  Or.  299,  29  Pac.  1005;  PorUand  Trust 
Co.  V.  Coulter,  23  Or.  131,  31  Pac.  280;  Baker 
County  V.  Huntington,  48  Or.  S03,  87  Pac. 
1036,  89  Pac.  144 ;  Balues  v.  Coos  Bay  Nav. 
Co.,  49  Or.  102,  69  Pac.  871;  Oliver  v.  Syn- 
horst  58  Or.  582, 109  Pac.  762, 115  Pac.  fi»4  ; 
State  V.  McDonald,  69  Or.  020.  117  Fa&  281 ; 
Meyer  v.  Livesley,  61  Or.  55,  120  Pac.  749; 
Renbow  v.  The  James  John,  61  Or.  163,  121 
Pac.  899;  Williams  v.  Padflc  Surety  OiL,  70 
Or.  203,  139  Pac.  034;  Hanna  v.  Alluvial 
Farm  Ca,  70  Or.  557, 152  Paa  105.  166  Pac. 
265. 

[I]  The  question  of  attom^s  fees  having 
been  conridered  and  finally  determined 
this  court  upon  the  merits  m  the  form«> 
appeal,  the  conduslon  thus  reached  Is  Und- 
Ing  upon  the  defmdant  berdn,  which,  was  a 
party  to  that  suit  and  also  upon  T.  Bf.  Sea- 
weard and  E.  F.  Seaweard  and  their  as- 
signee, the  i^lntlff  h«%in,  who  took  the 
chose  in  action  with  knowledge  of  UuAr 
rl^ts  in  the  premises.  The  allowance  Qiere- 
fore  of  any  sum  as  attorney's  fees  In  this 
action  must  be  denied,  and  no  offset  against 
the  sum  sued  for  can  be  awarded  tor  that 
purpose. 

[6]  The  plalntlfTs  counsel  complain  of  the 
trial  court's  allowance  of  S7S.42,  or  any  oth- 
er sum,  as  compensation  to  the  defendant  for 
its  care  of  the  form  during  the  pendency  of 
the  former  appeal  and  while  tiie  bank  held 
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possession  of  the  premlsea.  It  Is  argued  that 
the  pledgee  tn  possession  performed  sudi 
service  for  its  own  benefit  and  not  for  the 
pledgors*  advantage,  and  hence  It  is  not  en- 
titled to  any  remuneration  for  snch  sendees. 
A  pledgee  Is  a  trustee,  and  under  the  rule 
prevailing  in  England  he  Is  not  allowed  any 
compensation  for  labor  or  trouble  bestowed 
upon  the  trust  estate.  Such  rule,  however, 
finds  little  favor  in  the  courts  of  the  several 
states  of  the  Union,  where  It  Is  generally 
held  that  the  trustee  cannot  recover  com- 
pensation for  services  which  he  i>ersonally 
performs  in  dlschai^g  the  trust,  but  that 
when  others  are  engaged  by  him  for  that 
purpose  he  may  recover  the  reasonable  value 
of  the  services  so  performed.  Gibson's  Case, 
1  Bland  (Md.)  13$,  17  Am.  Dec.  257,  and  notes. 
The  legal  principle  thus  stated  is  not  in  con- 
flict with  the  rule  announced  in  the  case  of 
Caro  V.  Wollenberg,  163  Pac.  9i,  where  it  was 
ruled  that  services  personally  rendered  by  a 
trustee  did  not  constitute  a  valid  charge 
against  Ibe  tnut  estate  or  the  cestui  que 
trust. 

In  the  case  at  bar,  the  defendant,  being  a 
corporation  could  not  personally  care  for  or 
superintend  the  management  of  the  farm, 
but  was  compelled  to  discharge  that  duty  by 
others  for  tlie  performance  of  whose  services 
It  La  Justly  entitled  to  a  reasonable  compen- 
aatitm.  The  sum  awarded  for  that  purpose 
does  not  exceed  the  measure  allowable,  and 
hence  It  should  not  be  disturbed. 

It  Is  conceded  that  the  sum  -of  f  212.15  is  a 
just  claim  for  money  paid  out  for  taxes,  re- 
pairs, eta,  and  was  properly  allowed  as  an 
offset  against  the  simi  of  money  received  as 
rents.  That  sum  and  $78.42,  the  compensa- 
tion for  the  care  of  the  premises,  aggr^tlng 
f290Ji7,  should  therefore  be  deducted  from 
$2,614.16,  leaving  $2,423.67  as  due  the  plain- 
tiff with  interest  at  6  per  cent,  per  annum 
from  the  time  this  opinion  is  handed  down. 
Baker  County  t.  Huntington,  supra ;  Sargent 
V.  American  Bank  &  Trust  Co.,  80  Or.  16,  39, 
154  Pac.  760.  156  Pac.  431;  Hayden  t.  City 
of  Astoiia,  164  Pac:  729^  decided  by  this 
court  May  1, 1017.  * 

The  Judgment  herein  will  therefore  be 
modlQed  in  the  particulars  spedfled,  and,  un- 
der the  amendment  of  section  3  of  article  7 
of  the  Constitution,  the  cause  wlU  be  re- 
manded for  the  purpose  of  enterliig  such 
final  d^«rmiiiati<Hi. 


en  Or.  8SS) 

NOTBS-HOLLAND  LOGGING  CO.  et  al.  v. 
PACIFIC  LIVB  STOCK  &  LUMBER 
CO.  et  al. 

Supreme  Court  of  Oregon.   May  29,  1917.) 

Courts  «=9207(3)— Leoal  Proceedings. 

The  Supreme  Court  will  not  continae  an  In- 
junction restraining  a  plaintiff  in  ejectment  from 
proceeding  because  a  chancery  suit  affecting  de- 
fendants' right  to  the  property  is  pending  on 
appeal,  where  the  parties  are  solvent  and  de- 


fenilant's  rlshta  can  be  adequately  protected 
after  determination  of  the  chancery  appeaL 

Department  No.  1.  Appeal  from  Circuit 
Court,  Columbia  County;  J.  A.  Eakin,  Judge. 

Cross-bill  by  the  Noyes-Holland  Logging 
Company  and  the  Portland  Lumber  Company 
against  the  Pacific  Live  Stock  &  Lumber 
Company  and  M.  T:  O'Connell.  From  a  dis- 
missal of  the  cross-bill,  plaintiffs  appraled 
and  obtained  a  temporary  injunction  from 
a  Suprmie  Court  Justice.  On  motion  to  dis- 
solve sadh  temporary  Injunctlcm.  Dissolved. 

The  Pacific  Live  Stock  &  Lumber  Company 
began  an  action  in  ejectment  to  recover  from 
the  plaintiffs  here  the  possession  of  the 
southwest  quarter  of  the  southwest  quarter 
ot  section  S,  township  7  north,  range  3  west, 
tn  Columbia  county.  These  plaintiffs  inter- 
imsed  a  cross-bill  in  equity,  whereby  th^ 
sought  to  correct  an  alleged  mistake  tn  a 
contract  between  the  Portland  Lumber  Com- 
pany and  M.  T.  O'Connell,  granUng  them  the 
right  of  way  for  a  logging  railroad  over  his 
land  so  that  they  could  Justify  their  posses- 
sion of  the  land  in  dispute  under  the  agree- 
ment as  thus  amended.  As  part  of  the  relief 
sought  nn^der  the  cross-bill,  tbey  prayed  for 
injunction  against  the  prosecution  of  the  law 
action,  and  to  that  end  obtained  a  temporary 
restraining  order  pendente  lite.  The  circuit 
court  heard  the  cross-biU  on  Its  merits  after 
Issue  formed  there<m,  and  dismissed  it.  al- 
lowing the  ejectment  action  to  proceed. 
These  ptalntlfTs  then  appealed,  and  gave  a 
bond  stipulating  for  the  payment  of  all  costs, 
disbursements,  and  damages  which  might  be 
aldjudged  against  them  on  the  appeaL  ^elr 
opponents,  however,  prepared  to  try  the  ac- 
tion of  ejectment,  whereupon  plalntlfFs  In 
the  suit  applied  to  and  obtained  from  one 
of  the  Justices  of  this  court  ex  parte  a  tem- 
porary injunction,  forbidding  the  prosecu- 
tion of  the  action.  The  case  has  been  pre- 
sented to  us  on  a  moUra  to  dissolve  tbls 
tonporary  InJuactluL 

Hu^  Uontgomery  and  Piatt  &  Piatt,  all 
of  Portland,  for  appellants.  Thomas  Man- 
nlx,  of  Portland,  for  respwdents. 

PER  CURIAM.  The  leading  case  on  thia 
subject  Is  Llvesley  v.  Krebs  Hop  Company, 
67  Or.  352,  97  Pac.  718,  107  Pac.  460,  112  Pac 
1.  It  was  there  decided  that,  although  in- 
junction was  not  within  the  original  jurisdic- 
tion of  this  court,  yet  in  order  to  preserve  its 
Jurisdiction  over  the  subject  of  the  suit  od 
appeal,  it  would  Issue  a  temporary  restrain- 
ing order  pendente  lite-  In  that  suit  the 
plaintiffs  sought  to  prevent  the  Krebs  Hop 
Company  from  enforcing  a  Judgment  against 
them  on  the  ground  that  the  company  was 
insolvent,  and  that,  having  a  good  reason  for 
resisting  the  judgment  on  appeal,  the  remedy 
would  be  entirety  lost  to  the  plaintiff  on  ao- 
count  of  the  Insolvency  of  the  concern  clalm- 
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fng  the  judgment  Manifestly,  under  such 
drcumstances,  the  court  would  find  Its  ef- 
forts futile  to  render  complete  jnstlco  In  the 
case  on  account  of  the  Inability  of  the  com- 
pany  to  restore  what  It  might  have  unjustly 
collected.  In  Kellahw  t.  Portland,  57  Or. 
675,  110  Pac.  492,  112  Pac.  107«,  Mr.  Justice 
Eakln  safd : 

"Thts  coort  cannot,  by  injunction,  protect 
pnqjcrty  rights,  or  enjoin  acts  that  miRbt  re- 
sult in  daniage  to  a  litigant  That  is  tb«  prov- 
ince of  the  circuit  court,  and  this  court  can  only 
review  its  action  on  appeaL" 

TO  a  like  effect  is  Brlce  t.  Toonger,  <t8  Or. 
4.  123  Pa&  906. 

In  this  ease  there  is  no  sn^^lon  of  the 
InsolToicy  Ot  either  party,  or  that  the  estate 
of  eitha  of  them  In  the  land  will  be  Irretrler- 
aUy  bonded  or  destroyed  unless  the  injnnc- 
tlcHi  be  continued  to  the  end  of  the  litiga- 
tl<m.  As  said  in  Brtce  t.  Toonger,  supra,  the 
plaintiff  in  ejectmott  voold  proceed  at  his 
peril  while  tbe  cross-bill  remalui  open  for 
the  consideration  of  this  court.  If  the  pro- 
ceeding in  diancery  Is  well  founded,  the 
court  can  exercise  its  equitable  powws  in 
restoring  the  d«f»dant  in  ejectment  to  its 
former  altnaaon  at  the  expense  of  opposing 
parties.  There  is  no  pretense  that  the  equita- 
ble authority  of  the  court  will  be  paralyzed 
If  occasdcm  shonM  arise  for  its  nsew 

All  the  cases  hold  that  Injunction  In  such 
instances  rests  in  tbe  sound  discretion  of  tbe 
court.  The  temporary  restraining  order  hav- 
ing been  granted  without  notice  to  the  oppos- 
ing parties,  It  la,  of  course,  subject  to  dis- 
solution 9a  a  propw  hearing,  and  thB  qoea* 
tlMi  of  whether  w  not  tbe  justice  who 
jcntnted  It  abused  his  dlacreOon  Is  not  here 
InrolTCd.  It  not  being  apparent  to  tbe  court 
that  the  rights  of  either  party*  wiU  be 
IH'eOudioed  beytmd  repair  by  withholding  this 
injunction,  an  order  will  be  entered  Qlssolr- 
ing  tbe  temporary  restraining  order,  so  that 
the  action  In  ejectment  may  regularly  pro- 
ceed, subject,  ct  coarse,  to  the  final  dls- 
portion  of  the  croes-bllL 

<u  Or.  ssn 

BISHOP  T.  HENRT  et  al. 
<Saprane  Court  of  Oregon.    May  29,  1917.) 

1.  Mechanics'  Liens  «=}1— Twites  and  Mm- 
EULU  <t=»112(l)— Natobe  or  Lien. 
A  modianic'a  or  miner's  lien  is  a  creation 

of  the  statute,  whlc^  must  be  looked  to  for  the 

right  to  file  any  sadi  lien. 

[Eld.  Note.— For  other  cases,  see  Mechanic^ 

laens,  Cent  Dig.  |  1;   Mines  and  Minerals, 

Cent.  Dig.  S  m.1 

2l  Mines  ANn  Mineeau  «=»114— Claiu  or 

XjEN— OWNEBSHIP  OF  PBOPEBTT. 
L.  O.  L  {  7446,  roquiriog  every  laborer  or 
materialman  claiming  a  \ien  on  a  mine,  etc, 
to  file  a  claim,  containing  a  statement  of  bis 
demand,  with  the  name  of  the  owner  or  re- 
puted owner,  if  known,  and  tbe  name  <tf  the 
p<n!Bon  by  whom  he  was  employed,  or  to  whom 
Be  famiued  the  materials,  is  complied  with  by 
m.  statement  that  the  person  against  whom  the 
lien  is  daimed  is  the  owner  and  reputed  owner. 


or  by  a  statement  in  tbe  altematfra  that  a  des- 
ignated person  is  the  owner  or  reputed  owner. 

TBd.  Note. — For  other  rases,  see  Mines  and 
Minerals,  Cent  Dig.  |  2S6.] 

8.  Mines  and  Minbbals  ^=»114— Guhi  or 

lilEN— OWNEBSHIP  OF  PBOPEBTY. 

Under  L  O.  L.  {  7445,  the  claim  of  Uon 
need  not  state  tbe  name  of  the  owner  when 
such  owner  is  not  known. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  236.] 

4.  Judgment  «i=>707  —  CoNCLtisiTENESs  — 

Pebsons  Not  Pabties. 
H.,  tbe  daughter  of  a  person  formerly  own* 
ing  an  Interest  in  mining  claims,  obtained  let- 
ters of  administrsticK),  and  with  consent 
of  defendant  who  also  owned  an  Interest,  en- 
tered into  poesession  for  the  purpose  of  working 
the  property,  and  representing  tbe  interest  of 
ttie  estate.  Defendant  then  made  no  claim  that 
the  estate  had  no  interest  A  controversy 
hflving  arisen,  H.  abandoned  tbe  administration 
of  the  estate,  and  she  and  her  associates  filed 
relocation  notices,  and  obtained  supplies  and 
labor  from  persons  who  believed  her  and  her 
assodates  to  be  the  ownen  ot  the  cUlm.  Aft- 
erwards  defendant  brougfat  suit  and  obtained  a 
decree  declaring  him  the  sole  owner  of  all  tbe 
claims  as  against  H.  and  her  associates.  HeU 
that,  B3  against  tbe  persons  furnishing  labw 
and  supplies  and  claiming  liens,  who  were  not 
praties  to  the  suit,  the  decree  took  effect  as 
of  its  date,  and  did  not  determine  tbeir  riiftita. 

[Ed.  Note.— For  other  cais^  see  Judgment, 
Cent.  Dig.  i  1230.] 

6.  Mines  and  Minerals  ^)>112^)— Liana— 
Consent  of  Ownxe. 

As  H.  snd  her  assodates  went  Into  posBss 
dm  with  defendant's  permission,  ho  should  have 
posted  notices  as  provided  by  L  O.  L.  1  7444, 
in  the  case  of  ownem  of  a  mine  wwked  by 
lessees  or  by  persons  other  than  tbe  owner,  if 
he  dodred  to  vnvokt  liens  attadiing  to  die 
latins, 

[Ed.  Note^For  otiier  casai,  ast  Hlnss  and 

Minerals,  Cent  Dig.  i  285.] 

&  Mines  and  BIinerau  ^=b114  —  Ijkns  — 
Claim  or  Lien. 
Lien  notices  stating  that  H.  and  her  s»* 
sedates  were  the  agents  of  tbe  owner  of  the 
claim  and  were  the  owners  and  reputed  owners 
thereof  wore  suffldent  without  naming  defend- 
ant; as  L.  O.  L  i  7445,  requiring  the  name  of 
the  owner  or  reputed  owner,  "if  known,**  was 
apparent!/  intenaed  to  »pw  to  such  a  case 
where  title  in  fee  was  in  the  lOTeminent  and 
neither  party  had  much  more  than  a  possraaory 
right 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  236.] 

7.  Mines  and  MInebals  «s>117— Liens— En- 
fobcehxnt~-Attobnbt'8  Pbbs. 

In  a  suit  to  foredose  mining  liens  for  labor 
performed  and  materials  and  supplies  furnish- 
ed by  plaintiff  and  by  other  persons  who  had 
assigned  tbeir  claims  to  plaintiS,  it  was  imma- 
terial whether  reasonable  atunney's  fees  should 
be  allowed  tia  a)l  the  daims  in  tho  aggregate 
or  singly. 

[Kd.  Note.— For  other  cases,  see  Mines  and 

Minerals,  Cent  Dig.  i  239.] 

In  Banc  Appeal  from  Circuit  Court,  Baker 
County;  Qustav  Anderson,  Judge. 

Suit  by  F.  W.  Bishop  against  Susie  Nor^ 
wood  Henry  and  others  to  foreclose  liens. 
From  a  decree  denying  foreclosure  as  against 
the  defendant  B.  C  Crawford,  plaintiff  and 
def^dant  Joe  Kingsbury  appeaL  Modified. 


>rar  otkv  osswi  see  ssaw  teplo  and  KBT-NUHBER  In  aU  Ksjr-Nombasd  Dicwto  aad  latexes 
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Thla  Is  a  suit  to  foreclose  certain  quartz 
mining  liens  on  what  Is  commonly  known  as 
the  Norwood  mines.  Those  claimed  by  plain- 
tiff ai:e  for  labor  performed  and  materials 
and  snppUes  furnished  by  him  and  bis  as- 
signm  between  March  1  and  Novouber  3, 
1913.  Defendant  Kingsbury  (daims  a  Uea  for 
services  commenced  Id  190ft  and  continued 
until  November  8.  1913.  The  court  decreed 
a  Hen  upon  a  certain  mill  upon  the  premises, 
but  denied  any  upon  the  mining  claims. 
Plaintiff  and  defendant  Kingsbury  appealed. 

A  brief  statement  of  the  facts  leading  up 
to  this  controversy  Is  as  follows:  In  1893  H. 
W.  Norwood  made  amended  locations  of 
three  of  the  mining  claims,  the  Keystone, 
Empire,  and  Amadore.  His  wife,  Cora  8. 
Norwood,  made  amended  locations  of  three 
others,  the  SnowQake,  Lilly,  and  May  Flower. 
Tbe  Lilly,  Amadore,  and  another,  the  Nettie 
May,  were  conveyed  to  defendant  Crawford. 
Afterwards  these  were  all  known  as  the  Key- 
stone mines  for  a  time.  Mr.  and  Mrs.  Nor- 
wood  and  Mr.  Crawford  each  claimed  a  one- 
third  Interest  therein  and  developed  the 
claims  In  common  as  a  group.  Crawford  ad- 
vanced money  to  the  Norwoods  upon  this 
arrangement  Mr.  Norwood  died,  and  In  1903 
Mrs.  Norwood  executed  two  mortgages  cover- 
ing her  interest  in  the  premises.  These  were 
foreclosed  In  1904,  and  the  property  sold  to 
defendant  A.  W.  Eastbam,  trustee.  In  1908 
defendant  Susie  Norwood  Henry,  a  daughter 
of  H.  W.  Norwood,  went  to  Baker  county, 
where  she  applied  for  letters  of  adminlstra- 
titm  of  his  estate,  which  were  granted.  She 
understood  and  represented  that  tbiee  of  the 
claims  In  question  belonged  to  his  estate. 
She  consulted  wltb  defendant  Crawford,  who 
made  no  claim  to  the  contrary,  and  who  be- 
lieved that  the  Norwoods  still  owned  an  In- 
terest in  the  mines.  With  his  permission  she 
and  Grace  Carmalt  entered  into  possession  of 
the  premises,  moving  into  a  cabin  thereon, 
for  the  purpose  of  working  tbe  property  and 
representing  the  one-third  int«^  belon^ng 
to  the  Norwood  estate.  It  was  mutually 
understood  that  Crawf<Hrd  was  to  continue 
his  possesslcm,  repnaexA  his  one-third  In- 
terest, that  all  were  to  co-operate  and  work 
the  mines  as  a  group,  and  that  eadb.  bad  a 
one-third  ioterest  therein  respectively,  llits 
plan  was  oontinned  nntU  a  cmtroversy  arose 
In  1909,  when  Orawfbrd  presented  a  claim 
Against  tbe  Norwood  estate  for  assessment 
woric  done  on  tiie  mines  for  it  whldi  was  dis- 
allowed. During  that  year,  objections  being 
made  by  Cra^nTord  to  the  final  settlement  of 
the  estate.  Susie  Norwood  Henry  abandoned 
the  administration  Uiereof,  and  she  and  her 
associates  on  diffemit  dates  flled  relocation 
notices  upon  tbe  quartz  claims  embraced  in 
the  Keyatone  group,  and  also  located  other 
claims.  These  were  afterwards  known  as 
the  Norwood  mines.  So  far  as  the  county 
records  showed,  Susie  Norwood  Henry  and 
ber  associates  were  the  owners  of  the  claims. 


Baiiy  in  the  summer  of  1918  the  lasi^named 
claimants  commenced  the  constracUoa  of  a 
mill  upon  the  premises,  and  requested  and 
obtained  frmu  plaintiff,  a  hardware  merchant 
In  Baker,  and  bis  assignees,  other  merdiants, 
credit  for  hardware,  merchandise,  supplies, 
meat,  eta,  for  abont  SO  days,  until  the  mill 
could  be  operated  and  returns  realized.  Mrs. 
Heory  and  Grace  Carmalt  redded  upon  tbe 
mining  claims,  were  reputed  to  be  and  were 
believed  by  these  merchants  to  be  the  owners 
thereof.  Defendant  Crawford  lived  about  a 
quarter  of  a  mile  from  the  mines,  and,  as  he 
states,  could  see  what  was  being  done  there- 
on. The  mUl  was  built  and  run  for  a  short 
time.  Meanwhile  Crawford  had  succeeded  to 
the  interest  of  A.  W.  Eastham  In  the  mines, 
tbe  date  of  which  is  not  clearly  Indicated  by 
the  record:  It  probably  being  developed  in 
the  suit  hereafter  mentioned.  After  arrange- 
ments were  made,  a  considerable  portion  of 
the  supplies  furnished  to  the  mines  and  tbe 
labor  performed  thereon.  Crawford  com- 
menced a  suit  on  July  26,  1913,  against  Susie 
Norwood  Henry,  Grace  Carmalt,  Steve  Chap- 
lin, and  A.  W.  Eastbam,  trustee.  In  which  a 
decree  was  entered  August  31.  1914,  declar- 
ing that  the  claims  were  not  subject  to  re- 
location by  Susie  Norwood  Henry  and  her  as- 
sociates, and  that  as  to  them  Crawford  was 
tbe  sole  owner  of  all  the  claims  constituting 
tbe  Keystone  group.  Tbe  findings  of  fact 
and  conclusion  of  law  of  the  circuit  court  in 
that  suit  were  introduced  in  evidence,  bnt  not 
tbe  whole  record.  It  appears  tbat  Norwood's 
interest  as  well  as  that  of  Hra.  Norwood  had 
been  conveyed. 

0.  B.  Mount,  of  Baker  (A.  A.  Smith,  of 
Baker,  on  the  brief),  for  appellants.  0,  H. 
McCulloch,  of  Baker,  for  respond^L 

BEAN,  J.  (after  stotlng  tbe  facts  as 
above).  Crawford  resists  tbe  liens  sought  to 
be  foreclosed  in  this  suit  begun  November  28, 
1913.  He  consented  to  tbe  r^oval  of  the 
mill,  which  has  been  sold  for  $500,  and  a 
portion  of  the  proceeds  are  in  tbe  bands  of 
the  county  clerk.  The  question  Involved  here- 
in relates  to  the  mining  claims.  The  several 
liens  were  flled  to  secure  payment  for  mate- 
rials and  supplies  furnished  and  labor  per- 
formed in  the  development  of  the  mines. 
The  Hen  notices  were  similar.  In  that  of 
Hans  C.  Olson  it  is  stated  in  part  thus: 

"Tbat  the  saicl  mining  claims  are  known  as 
the  Norwood  group  of  mining  claims,  and  are- 
situated  about  eight  miles  northcaBt  of  tbe  city 
of  Baker;  that  the  same  are  contiguous  and  are 
worked  through  common  shafts,  tunnels,  exca- 
vations, and  workings  and  by  means  of  one  mill 
or  ore  reduction  works;  that  said  labor  so  per- 
formed was  upon  said  Norwood  group  of  min- 
ing claims  above  described,  and  upon  tbat  cer- 
tain five^tamp  mill  situated  upon  said  mining 
claims,  all  of  which  said  mill,  mill  bufl^nga, 
structures,  and  machinery  being  situated  upon 
the  said  Norwood  group  of  mining  claims  and 
used  in  the  working  and  mining  ef  the  same; 
ttiat  the  said  Susie  Norwood  Henry,  Grace  Car- 
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malt,  and  Stero  Chaplin  were  the  asents  of  the 
>wnen  of  said  miniDg  claims,  mill,  structares, 
tad  machinerj.  and  hired  this  claimant  to  per- 
ft»in  the  won,  labor,  and  service*  aforeBald; 
and  the  raid  Sode  Norwood  Heory,  Grace  Car- 
malt,  and  Steve  Chaplin  are  the  owners  aod 
rcpoted  owners  of  said  mininr  claims  herein- 
abore  described  and  of  said  mill,  structures,  and 
machinerr,  and  caused  aaid  worii  and  labor  to 
b*  performed." 

In  wie  or  two  of  the  Uen  notices  the  name 
of  A.  W.  EasthaiD,  trustee.  Is  Included  as 
ovner. 

It  Is  contended  by  defendant  Crawford: 
(1)  miat  the  lien  notices  were  not  ^ectlve 
and  do  not  support  the  Uena,  for  the  reason 
that  ttie  name  of  R.  O.  Crawford,  who  was 
afterwards  declared  to  be  the  sole  owner, 
was  not  stated  therein;  and  (2)  that  Craw- 
ford never  authorised  the  expenditure  upon 
tbe  mines.  Section  7444,  L.  O.  h.,  provides 
in  part  as  follows: 

**F}vei7  person  who  shall  i>erform  labor  upon, 
or  furnish  material  for  the  workiog  or  develop- 
mait  of  any  mine,  *  •  •  and  any  person 
who  shall  do  worit  or  furnish  material  for  aaj 
road,  tramwaj,  train  [trail],  flume,  ditch  or  pipe 
line,  building,  structure  or  superstructure  u^cd 
for.  or  in  connection  with  the  working  or  do- 
Tet<^inent  of  any  such  mine,  *  •  •  and 
any  person  who  shall  perform  labor  or  service 
in  frciehting  or  packine  any  material  or  sup- 
plies for  the  use,  working  or  development  of 
any  such  mine,  *  *  *  and  any  person  who 
shall  furnish  any  provisions,  materials  or  sup- 
plies for  the  working  or  development  of  any 
sudk  mine,  •  •  •  structure  or  superstruc- 
ture •  •  •  shall  have  a  lien  upon  such 
mine  •  •  •  to  secure  to  him  the  payment 
for  tfao  work  or  labor  done,  or  material  fur- 
otsfaed:  •  •  •  Provided,  that  when  two  or 
more  mines,  lodes,  mining  claims  or  deposits 
are  owned  or  claimed  by  the  same  person  or 
penoDs,  and  worked  through  a  common  shaft 
or  txinnel,  •  •  •  then  all  the  mines,  »  •  • 
shall,  for  the  purpose  of  this  act,  be  deemed  one 
mine;  and  provided  further,  that  this  section 
shall  not  be  deemed  to  apply  to  tho  owner  or 
owners  of  any  mine,  •  •  •  when  the  same 
shall  be  worked  by  a  lessee  or  lessees,  or  by  any 
penon  or  j>creons  other  than  the  owner:  •  *  * 
Pninrided  further,  that  tlie  owner  or  owners 
•  •  •  post,  or  cause  to  be  posted,  •  •  • 
a  notice  in  writing,  *  *  •  stating  the  name 
or  names  of  the  lessees,  or  other  person  or  per- 
sona other  than  the  owner  operating  said  prop- 
erty, and  that  the  owner  or  owners  thereof  will 
not  be  responsible  for  any  debt  or  debts  con- 
tracted by  the  lessee  or  lessees,  or  other  person 
or  persons  other  than  the  owner,  in  conaection 
with  the  working,  operation  or  development  of 
such  property.  •  •  •  Tho  failure  of  any 
owner  or  owners  of  sudi  property  to  post  the 
notices  above  provided  for,  and  secure  the 
proper  recording  thereof,  shall  be  deemed  con- 
aosiTe  proof  of  the  consent  of  such  owner  or 
owners  that  his  or  their  interest  in  such  mine 
shall  be  subject  to  any  Uen  filed  under  tho  jffo- 
vudona  of  tnis  act" 

Section  7446,  U  O.  U.  provides  In  sub- 
stance that  it  shall  be  the  duty  of  every  la- 
borer or  materialman  claiming  a  Uen,  within 
00  days  after  he  has  ceased  to  labor  or  fur- 
nish materials  therefor,  to  file  with  the  prop- 
er ooonty  clerk  a  claim  containing  a  true 
statement  of  his  d«nand,  after  deducting  aU 
Just  credits  and  offsets,  "with  the  name  of 
the  owner  or  Kputed  owner,  if  knowa,  and 


also  the  name  of  the  person  by  whom  he 
was  employed  or  to  whom  he  famished  the 
materials,  and  also  a  description  of  the  prop- 
erty to  be  charged." 

[i-3]  A  mechanic's  or  miner's  lieu  is  a  cre- 
ation of  th^  statute  to  whlcb  we  must  look 
for  the  right  to  file  any  sudi  lien.  2  Snyder 
on  Min«,  1 1706.  The  provision  of  the  statute 
that  the  claim  of  Uen  shall  state  the  name  of 
the  owner  or  reputed  owner,  if  known.  Is  com- 
piled with  by  a  statement  that  the  person 
ngainst  whom  a  Hen  is  claimed  is  the  owner 
and  reputed  owner.  A  statement  Id  the  al- 
ternative that  a  designated  person  la  the 
owner  or  reputed  owner  la  also  sufficient  un- 
der such  a  statute.  2  Jones  on  Liens  (3d 
Ed.)  {  1401;  Gordon  t.  Deal,  23  Or.  153.  31 
Pac.  287;  Haines  Com.  Co.  v.  Grablll.  78  Or. 
375,  381.  152  Pac.  677;  Arata  v.  Tellurium 
Gold  and  Silver  Mln.  Co..  65  Cal.  340,  4  Pac. 
195,  344;  Abelman  v.  Myer.  122  App.  DIv. 
470,  106  N.  Y.  Supp.  078;  McPhee  v.  Lltch- 
fif  Id.  145  Mass.  505.  14  N.  E.  923.- 1  Am.  St. 
Hep.  482;  Minor  v.  Marshall,  6  N.  M.  194,  27 
Vac.  481.  Our  statute  contemplates  that  in 
certain  cases  the  name  of  the  owner  may 
not  be  known,  and  tn  such  event  It  is  unnec- 
essary that  the  notice  contain  the  same.  2 
Jones  on  Uens  (3d  Ed.)'5  1401. 

[4,  6]  There  la  no  claim  In  this  suit  that 
Crawford  posted  any  notice  of  nonllabUIty 
within  the  purview  of  the  statute.  His  main 
reliance  is  based  upon  the  decree  of  August 
31,  1904.  As  to  the  claimants  who  were  not 
parties  to  that  suit,  the  decree  is  analogous 
to  a  foreclosure  of  the  former  claims,  other 
than  his  own,  and  took  etfect  as  of  that  date. 
It  does  not  determine  the  rights  of  these 
lien  claimants  which  were  created  before 
that  time  and  were  not  foreclosed  nor  affect- 
ed. At  the  commencement  of  their  connec- 
tion with  the  mines  Susie  Norwood  Henry 
and  Grace  Carmalt  went  into  possession 
thereof  for  the  purpose  of  working  the  prop- 
erties and  representing  the  one-third  interest 
supposed  to  belong  to  the  Norwood  estate. 
This  was  all  done  with  the  consent  and  ac- 
quiescence  of  defendant  Crawford.  In  so 
for  as  these  claimants  are  concerned,  the  au- 
thority given  by  Crawford  and  his  sanction 
for  these  parties  to  work  the  mine  was  of 
just  as  mudi  force  as  though  he  had  leased 
the  property  to  Mrs.  Henry  and  her  associ- 
ates and  executed  a  written  lease  therefor. 
Had  be  desired  not  to  become  liable  for  any 
work  done  upon  these  mines  by  the  parties 
whom  he  let  into  possession,  he  ^ould  have 
posted  notices  as  provided  by  the  statute 
See  Haines  Com.  Co.  r.  GrahtU,  supra. 
Crawford's  position  Is  entirely  different  from 
what  It  would  be  had  the  parties  incurring 
the  indebtedness  entered  into  possession  of 
the  mines  without  his  sanction  or  authority. 
Lond  T.  Gold  Bay  Realty  Co.,  72  Or.  155, 142 
Pac.  785;  Post  v.  Fleming,  10  N.  M.  476,  62 
Pac.  1087;  HamUton  r.  Delhi  Mln.  Co.,  118 
GaL  148.  60  Pa&  378  ;  27  Gyc.  772. 
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rs]  la  Bitter  t.  Uouat  Lumber  &  Inv.  Co., 
10  Colo.  App.  307,  51  Pac.  519,  It  was  held 
tiiat  a  lien  claimant  ean  be  charged  only 
with  knowledge  of  the  ownership  of  property 
as  apparent  upon  the  public  records.  In 
equity  and  good  conscience  defendant  Craw- 
ford should  not  now  be  allowed  to  claim  that 
Mrs.  Henry  and  Grace  Oarmalt  were  not 
tim  owners,  rightfully  In  possession  of  and 
working  the  claims  Id  suit,  when  be  permit- 
ted  them  to  hold  out  to  the  world  that  they 
were  the  rightful  owners  tbereof.  He  stood 
idly  by  frmn  1907,  when  he  allowed  them  to 
take  possession  of  the  mines,  until  1013, 
when  most  of  the  Indebtedness  for  which 
liens  are  claimed  was  Incurred.  Then,  as  be 
states.  In  July,  1913,  or  somewhere  along 
there,  he  concluded  that  he  owned  all  the 
mines.  Prior  to  that  time  he  claimed  only  a 
one-third  Interest.  As  to  these  lien  claim- 
ants the  die  was  cast  before  Crawford 
brought  his  suit  See  Blgelow  on  Estoppel  (2d 
Ed.)  p.  453.  By  a  tardy  suit  which  became 
effectual  in  August,  1014,  he  should  not  be 
allowed  to  defeat  the  claims  of  those  who  in 
good  faith  extended  credit  on  account  of  the 
mines  to  which  were  charged  merchandise 
and  supplies  furnished  in  the  development 
thereof.  Our  statute  directing  that  a  notice 
of  Uen  shall  state  the  name  of  the  owner  or 
reputed  owner  of  the  property  sought  to  be 
charged.  If  known,  seems  to  have  been  en- 
acted for  Just  such  a  case  as  this  where  the 
ritle  In  fee  Is  in  the  United  States  goveni- 
tuent,  and  neither  party  has  much  more  than 
a  possessory  right  to  the  claims.  The  Uen 
notices,  the  complaint,  and  the  proof  are  In 
conformity  with  the  statute,  and  are  suffi- 
cient to  sustain  the  Uens.  13  Ency.  PL  &  Pr. 
p.  969  et  seq. 

Objection  is  made  to  the  amount  of  de* 
fendant  Kingsbury's  claim.  The  work  was 
done  during  the  several  years  named,  andi 
accurate  accounts  do  not  appear  to  have  been 
kept  by  talm.  With  a  little  assistance  be  con- 
structed a  90-foot  tunnel,  other  work  was 
done  on  the  mines,  and  supplies  and  materi- 
als were  transported  in  the  development 
thereof.  After  a  careful  consideration  of  all 
the  evidence,  $1,111.50  is  found  to  be  due 
Kingsbury  and  allowed  him  upon  bis  own 
lien,  and  the  further  sum  of  $228.50,  due  up- 
on the  lien  of  his  assignor,  Hans  O.  Olson, 
making  a  total  of  $1,340.  together  with  $125 
attorney's  fees.  The  claims  of  plaintiff  are 
approved  as  found  by  the  trial  court 

[7]  Objection  is  made  to  the  form  of  the 
allowance  of  attorney's  fees  for  plaintiff: 
We  see  no  merit  in  this  claim  nor  any  ma- 
terial difference  in  allowing  reasonaUe  at- 
torney's fees  Sot  all  the  claims  In  the  aggre- 
gate or  singly.  The  decree  of  the  trial  court 
is  modified  as  berein  indicated  and  the 
amounts  allowed  claimants  wlU  be  declared 
to  be  a  lien  on  the  mines  d^ribed  In  the 
complaint. 


GREIGEB  V.  SALZER  et  al.    (No.  8520.) 
(Supreme  Court  of  Colorada    May  7,  1917.) 

1.  INSUBANCE  <S=»33— iNSURAlfCB  COHPANZEB 

— IBSUANCE  OF  StOCK. 

Rev.  St  1908,  I  3117,  regulating  the  lani- 
ance  of  stock  in  insurance  cmupaaies,  being 
special  in  character  and  passed  after  the  general 
oct  regulating  incorporation  of  stock  companies, 
^ovems  the  organikation  of  insurance  companies 
in  cases  of  conflict  with  the  general  law. 

(Gd.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  i  38.] 

2.  INSUBANCK  $cs>33— Stock  SnssoBiFTion^ 
Personal  Liabilities. 

Rev.  St  1908,  f  3117,  authorizing  the  com- 
missioaer  of  insurance  to  designate  certain  in- 
corporators to  receive  stock  sub^criptifKis  and 
pay  a  certain  amount  thereof  to  the  commission- 
er before  the  company  may  do  business,  renders 
the  persona  so  delegated  personally  liable  for 
the  subscriptions,  alutoogb  tbey  may  have 
tired  from  tlM  CMnpany  before  ^untiff  Bub> 
scribed. 

[ISd.  Note.— For  other  cases,  see  InaunneiL 
Cent  Dig.  {  88.] 

3.  IKSUBANCB  ^»33— Actions— Pabtiu  D«- 

FENUANT. 

In  action  to  recover  stock  subscriptiona 
against  Insurance  company  incorporators  desig- 
nated by  the  commissioner  of  iusurance  under 
Uev.  St  1908,  S  'din,  to  receive  such  sub- 
scriptions, the  proposeo  insurance  company, 
which  never  had  a  legal  existence,  is  not  a  nec- 
essary party  defendant 

[Ed.  Note:— For  other  coses,  see  Insurance 
Cent  Dig.  S  38.1 

En  Banc.  Error  to  District  Court,  City  and 
County  of  Denver;  John  H.  Denlson,  Judge. 

Action  by  G.  Grelger  against  Louise  K. 
Salzer  and  Willis  M.  Marshall,  as  executors, 
and  others.   Judgment  for  defendants,  and 
plaintiff  tnlngs  error.    Reversed  and 
manded. 

Barnett  &  Campbell  and  John  E.  Fetaor, 
all  of  Driver,  for  plaintiff  in  esmr.  Dond 
&  Fowler,  of  Denver,  for  defendants  in  er- 
ror executors.  Hayt,  Dawson  &  Wright,  of 
Denver,  for  defendants  in  error  Marshall  and 
others.  B.  E.  Marshall,  of  Denver,  for  de- 
fendants in  error  Marshall  and  Iliff.  Isham 
R.  Howxe,  of  Denvor,  for  defendant  in  errmr 
Moore. 

BAIIiET,  J.  This  actlmi  Is  to  recoTer 
money  paid  for  shares  In  a  projected  ue» 
Insurance  company,  undertaken  to  be  organ- 
ized under  the  laws  ot  the  State,  but  nero- 
in  fact  perfected.  Defendants  below,  de- 
fendants in  error  here,  with  others,  ffled  with 
the  Secretary  of  State  articles  of  Incorpora- 
tion for  The  United  States  Postal  Insnrance 
Company,  with  a  capital  stock  of  $1,000,000.- 
00,  divided  into  10,000  shares  of  $100.00  each. 
In  conformity  with  section  3117,  B.  S.  1908, 
there  was  presented  to  the  Stato  Iiisurance 
Commissioner,  at  the  same  time,  a  certified 
copy  of  such  articles  for  his  approval.  These 
were  duly  certified  by  the  Attorney  Oeneral 
as  conforming  to  law,  and  returned  by  him 
to  the  Insurance  Commissioner,  who  there- 
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Upon  approTed  the  seme,  and,  under  the  stat* 
Qte.  named  the  defendants  to  take  subscrip- 
tions to  the  stock  of  tbe  company,  they  har- 
ing  been  designated  in  the  articles  as  Its 
board  of  directors  for  the  first  year.  Books 
were  opened  for  subscriptions,  and,  under 
tbB  direction  and  control  of  the  defendants, 
meetings  were  held  at  which  company  by- 
Isws  and  an  official  seal  were  adopted,  and 
other  preliminary  steps  taken.  Stock  was 
S(dd.  some  of  which  was  paid  for  In  full, 
other  subscriptions  were  partially  paid,  and 
there  were  still  other  sales  upon  which  noth- 
Inic  was  ever  paid.  It  a[H>ears  that  nearly 
97iB^00O.OO  was  collected  from  such  sales, 
■boot  966,000.00  of  which  was  spent  in  sal- 
aries, general,  inridental  and  prpmotton  a* 
pMises.  HaTlng  Allied  to  secure  subscriptions 
and  collections  for  the  amount  necessary  to 
perfect  the  organization,  the  proposition  col- 
lapsed, and  the  question  now  Is  whether  tbe 
defendants  are  liable  for  a  return  of  the 
money  so  subscribed  and  paid  in. 

Plaintiff  below,  plaintiff  in  error  here, 
bases  bis  right  to  recover  upon  tbe  ststute 
of  the  State  eoTeming  the  Incorporation  of 
insurance  companies,  and  upon  general  prln- 
dplesL  At  the  close  of  his  testimony,  on 
motion,  an  order  of  non-suit  was  entered  and 
the  cause  Is  here  for  review  on  error. 

Section  3117,  supra,  upon  which  the  plain- 
tUe  ^efly  relies,  reads  as  follows : 

"  •  •  *  They  [the  Incorporators!  shall  file 
a  copy  of  the  artiolea  of  incorporation  with  the 
cominissloner  of  insurance,  who  shall  subtnit 
the  same  to  the  Attorney  General  for  examina- 
tion ;  and  if  found  by  him  to  be  in  accordance 
with  the  provisions  of  thts  act.  and  not  inoon- 
sistpot  with  the  constitution  of  this  State,  he 
^all  certify  and  deliver  back  the  some  to  the 
eooimissioner,  who  shall  commission  the  persons 
named  in  the  certificate  of  iilcorporation,  or  a 
maiorlty  of  them,  to  open  books  for  the  eub- 
smption  of  stock  Id  the  company,  at  snch  time 
and  place  aa  thpy  shall  deem  it  convenient  and 
proper,  and  shnll  keep  the  same  open  until  the 
fan  amonnt  sporifierf  in  the  certificate  of  In- 
eomoration  ia  subscribed. 

"Whenever  audi  capital  stock  has  been  sab- 
■erihed  and  not  less  than  the  amonnt  required 
1^  this  Act  shall  have  been  fully  paid  In.  and 
deposited  with  tbe  commissioner  of  insurance, 
as  required  by  this  act,  tbey  shall  notify  the 
eommuntloner,  who  shall  cause  an  examination 
to  be  made,  rither  by  himself  or  some  disinter- 
ested person,  espei^aliy  splinted  by  bim  for 
the  purpose,  who  sbnll  certify  under  oath  that 
the  proxdsitms  of  this  Act  have  been  complied 
with  by  said  company,  as  far  sa  applicable 
thereto.  Such  certificate  shall  be  filed  in  the  of- 
fice of  aaid  commissioner,  who  shall  thereupon 
deliver  to  such  company  a  certified  copy  there- 
of, which  shall  be  recorded  in  the  ofiice  of  the 
recorder  of  deeds  of  the  county  wherein  tbe  com- 
pany U  to  be  located,  before  tbe  authority  to 
eommence  tMuinesa  is  granted." 

Section  8112,  B.  S.  1908,  provides  that  no 
lUe  losnxanoe  company  shall  b«  permitted  to 
be  iocmiiOTated  for  business  until  a  d^NWit 
of  flOO.000.00,  either  in  cash,  or  In  aivroved 
•ecnrltieB,  Is  made  with  tbe  State,  as  a  gdai^ 
antee  fund  to  protect  policy  holders,  and  the 
business  of  the  omtpany. 

[1,  ]]  Plaintiff  contends  that  under  section 
SUT,  snpra,  the  commlasloners  therein  men* 


tloned  are  trustees  of  an  express  trust,  and 
their  duties  are  to  conserve  the  funds  re- 
ceived from  the  sale  of  stock,  to  deposit  the 
statutory  amount  with  the  Commissioner  of 
Insurance,  and  that  until  the  stock  bas  been 
fully  subscribed  and  the  required  amount  of 
money  so  deposited,  they  are  personally  lloble 
for  the  preservation  and  Integrity  of  such 
fund. 

A  decision  of  the  issues  depends  upon  a 
construction  of  the  sections  of  the  statute 
referred  to  above.  If  these  sections  are 
wholly  without  import  then  possibly  the  de- 
fendants niay  escape  liability,  but  If,  on  the 
other  hand,  they  are  to  be  ascribed  slgulB- 
cance  and  meaning,  then  the  defendants  ought 
to  be  held  to  respond  accwdlng  to  their 
express  mandate. 

These  sections  are  distinct  from  the  law 
governing  the  incorporation  of  other  com- 
panies. They  were  enacted  to  safeguard 
the  rights  of  those  tnldng  policies  In  such 
companies,  tfind  beneficiaries  thereunder. 
Tbe  l^slatlve  Idea  manifestly  was  to  pre- 
vent any  company  from  lightly  and  prema- 
turely assuming  llatilllty  imposed  by  the  is- 
suance of  policies  of  insurance.  Under  the 
statute  no  company  may  Issue  a  policy  until 
after  all  of  its  capital  stock  has  been  sub* 
scribed,  a  deposit  of  certain  amonnt  of  funds 
made  with  the  Insurance  Commissioner,  and 
upon  certificate  fran  that  official  attesting 
that  these  conditions  have  been  complied 
with.  The  State  Insurance  Commissioner  Is 
required  by  law  to  designate  the  persons, 
or  a  majority  of  them,  who  are  named  in 
the  certificate  of  Incorporation,  to  assume  the 
responsibility  of  securing  stock  subscriptions, 
of  collecting  the  same,  and  of  turning  over 
such  c<dlections  In  amount  to  meet  the  de- 
mands of  the  statute,  to  the  proper  State 
official,  before  the  company  may  undertake 
business.  It  Is  plain  that  during  this  em- 
bryonic period  the  affairs  of  the  projected 
company  are  governed  by  these  sections,  and 
the  duties  and  liabilities  ot  those  named 
for  the  preliminary  work  are  determined  and 
controlled  thereby.  These  duties  are  positive 
and  explicit,  and  unless  the  statute  be  ap- 
plied and  enforced  those  named  as  commls- 
sloners  are  without  restraint,  regulation, 
or  direction  whatsoever,  and  may  make 
such  disposition  ot  the  stock  and  assets 
of  the  company  as  meets  their  pleasure  or 
whim.  The  legislature  could  never  have 
Intended  or  contemplated  such  a  situation. 
The  statute  la  a  child  ot  ezperioace,  and  Is 
calculated  to  abate,  or  at  least  minimise, 
evils  whldi  have  arisen  in  the  past  In  the 
organization  and  conduct  ot  Insurance  com- 
panies. Unless  it  can  be  construed  to  ac^ 
compllsh  such  ^d,  it  is  impotent  for  any 
purpose,  and  the  legislature  which  a^leved 
It  has  produced  a  worse  than  useless  thing. 
The  commissioners  under  tbe  statute  were 
to  get  the  entire  capital  bUhA  of  the  company 
subscribed,  and  to  Mdlect  thereon  and  pay 
f»ver  to  the  OommisslMier  ot  Znaurance  at 
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leart  JIOO.000.00.  Their  responsibilities 
ceased  only  when  these  duties  were  per- 
formed. The  fund  to  be  mlsed  was  for  a 
specific  purpose,  and  could  not  lawfully  be 
diverted.  Neither  was  the  organization  itself 
complete,  nor  could  It  lawfully  do  basiness, 
until  the  commissioners  had  performed  their 
duties  In  this  connection. 

The  statute  Is  special  in  character,  was 
passed  after  the  general  act,  and  rules  the 
organization  of  Insurance  companies,  where- 
ever  repugnant  to  or  In  conflict  with  pro- 
visions relating  to  the  Incorporation  of  stock 
companies  in  general.  Thjs  is  fundamental. 
36  Cyc.  1151.  The  principle  Is  declared  In 
this  State  In  Purmort  v.  Tuclier  Lumber  Co., 

2  Colo.  470;  Edwards  v.  D.  &  R.  Q.  R.  R. 
Co.,  13  Colo.  59,  21  Pac.  1011. 

The  record  shows  that  the  defendants  set 
out  to  perform  some  at  least  of  their  duties 
under  the  statute ;  offices  were  rented,  books 
were  opened  and  stock  subscriptions  were 
received  and  money  collected  thereon.  An 
attempt  was  made  to  complete  the  organiza- 
tion of  the  company,  under  the  general  In- 
corporation laws;  meetings  were  held,  the 
defendants  In  error  were  elected  officers  and 
directors,  agents  were  employed  to  sell  stock 
and  substantially  everything  was  done  which 
might  have  t>een  done  bad  the  organization 
of  the  company  been  complete,  except  the 
issuance  of  Insurance.  Later,  some  of  the 
defnidants  who  had  beea  elected  directors 
resigned,  and  other  stockholders,  wbo  bad 
not  been  designated  as  commissioners,  were 
dioBen  to  succeed  them.  Finally,  after  ex< 
pending  approximate  f60,000.00  of  the  ¥76,- 
000.00  received  from  stock  subscriptions,  the 
abortive  comimny  became  defunct,  aev&  hav- 
ing obtained  anUiorlty  to  do  bnsiness.  It  is 
manifest  that  consideration  for  payments 
made  for  its  stock  has  totally  failed,  and 
plaintiff  now  seeks  a  return  of  his  money 
from  those  who  set  in  motion,  and  are  re- 
sponsible for.  the  Instmmentallty  tjirou^ 
whidi  he  was  induced  to  part  with,  it 

It  is  well  settled  in  England  that,  where  a 
corporation  has  nominally  organized  only, 
as  in  this  case,  and  abandons  or  never  at- 
tempts the  business  for  which  It  was  projert- 
cd,  the  corporators  and  promoters  are  liable, 
on  general  principles,  to  those  who  purchased 
and  paid  for  its  stock.   Johnson  t.  Oaslett, 

3  C.  B.  (N.  S.)  668.  8  Uewes  Eng.  Case  Law 
Digest,  U62-1612:  Nockles  t.  Crosby,  8 
Bame  &  Cress,  814,  10  Eng.  Com.  Law  Rep. 
367;  Cbaplln  v.  Clarke,  4  Ex.  403;  Walstab 
T.  Spotswoode,  15  Mees.  &  W.  (Ex.)  601; 
Green  t.  Barrett,  1  Sim.  4S,  8  Mewes  Eng. 
Case  Law  Dig.  138L  In  10  Cyc  at  page  266, 
the  pilntdpie  is  stated  as  follows: 

"A  person  who  has  paid  money  (or  shares  In 
a  company  which  never  comes  into  existence,  or 
wbo  has  paid  money  afterward  to  a  scheme 
wbich  is  abandoned  before  it  is  carried  into 
executioQ,  has  paid  it  (n  a  conaideratirai  which 
baa  failed,  and  ae  therefore  may  recover  it  back 
in  an  actitm  at  law,  as  so  much  money  had  and 
received  to  his  use^  nnless  it  can  be  snown  that 


he  has  consented  to  or  has  acquiesced  in  the 
application  ot  the  money  whicb  those  into  wliose 
bands  it  has  come  have  made  of  it,  and  be  may 

maintain  a  bill  in  equity  for  the  same  purpose. 
Where  a  person  bas  paid  money  to  the  promotors 
of  a  projected  corporation  under  an  njrreement 
that  the  shares  shall  be  issued  to  him  when  the 
company  is  formed,  be  will  be  mtitled  to  re- 
cover his  money  back  from  them  unless  the  or- 
ganization of  the  company"  is  accomi^isfaed 
within  a  reasonable  time." 

In  7  R.  C.  L.  86,  the  rule  Is  laid  down  gen- 
erally that  promotors  or  Incorporators  who 
receive  payments  of  subscriptions  to  stock  of 
a  proposed  cori)oration  are  personally  liable 
for  the  return  of  the  nmney  paid.  In  case  of 
failure  to  perfect  the  corxwratlon. 

In  Miller  v,  Denman,  49  Wash.  217,  95  Pac. 
67,  16  L.  R.  A.  (N.  S.)  348,  a  statute  similar 
in  principle  to  the  one  here  Involved  was  con- 
strued by  the  court.  That'  statute  provides 
for  the  formation  of  trust  companies,  and 
among  other  things  It  requires  that  those 
who  are  the  incorporators  shall  be  the  first 
board  of  directors,  and  that  prior  to  dolne 
business  the  stock  shall  be  fully  subscribed 
and  paid-up,  and  that  thereafter  a  certificate 
of  authority  shall  issue  from  the  Secretary 
of  State.  In  construing  the  statute,  and  dis- 
cussing the  duties  and  liabilities  of  tbe  di- 
rector^ thereunder,  the  court  said: 

"Chapter  176,  p.  367,  Laws  1903,  is  an  act  re- 
lating to  trust  companies.  Section  2  provides 
for  the  execution  of  a  certificate  of  oiYanisatifHi 
hy  not  less  than  seven  persras  mentioned  in  sec- 
tion 1.  These  persons,  under  section  6,  consti- 
tute the  first  board  of  directors,  i^ections  1  and 
3  provide  that,  before  the  corporation  shall  be 
authorized  to  transact  business,  the  capital 
stock  shall  be  fully  paid  and  the  Secretary  of 
State  shall  issue  to  the  company  a  certificate 
of  authority.  From  these  and  other  provisions 
it  is  evident  that  the  organization  would  not  be 
complete  until  all  conditions  precedent  in  the 
act  required  bad  been  performed  and  the  certifi- 
cate oi  the  Secretary  of  State  had  been  issued. 
Necessarily  subscriptions  and  payments  of  cap- 
ital stock  could  only  be  solicited  *  *  *  by 
the  original  incorporators,  *  *  *  or  by  th^ 
duly  authorized  agents.  T^ey  were  authoriaed 
to  receive  money  on  subscriptions,  but  it  was 
their  duty  to  preserve  tbe  same  as  a  trust  fund 
to  be  used  in  perfecting  tbe  organization,  or  re- 
turned to  tbe  subscribers  if  the  enterprise  prov- 
ed abortive.  They  stood  in  a  position  similar 
to  that  of  the  promotors  of  an  ordinary  cor- 
poration, and  incurred  at  least  as  much  liabil- 
ity. It  was  not  necessary  for  tbe  appellant  to 
plead  or  prove  that  the  respondents  had  been 
guilty  of  coQSpiracy  or  fraud,  although  be  might 
properly  do  so.  The  respondents  assumed  cer- 
tain trusts,  duties,  and  uabilities  by  becoming 
the  original  incorporators  and  directors  of  the 
proposed  OHnpany,  the  organization  of  which 
they  intended  to  perfect  in  compliance  with  the 
trust  coihpany  act.  If  they  collected  leas  than 
the  original  subscr^tiona  on  capital  stock,  and 
failed  to  return  the  same  when  the  enterprise 
proved  unsuccessful,  for  want  of  suflicient  funds, 
they  violated  their  trust,  and  became  liable  to 
the  subscribers  whether  such  failure  resulted 
from  their  ctmspiracyj  firaud,  or  negligence.  If 
they  permitted  a  portion  of  their  number  to  di- 
vert the  funds  to  an  unauthorized  purpose,  they 
were  guilty  of  such  negligence  and  breach  of 
trust  as  would  compel  tbem  to  respond  to  sub- 
scribers who  might  thereby  suffer  1ob&  It, 
therefore,  is  unnecessary  to  discuss  •  •  • 
whether  tbe  appellant  main  a  case  of  conspiracy 
or  fraud.'* 
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After  dtlng  several  of  the  English  cases 
referred  to  above,  and  qaotlng  from  Johnson 
T.  Goslett,  supra,  the  court  continues  as  fol- 
lows: 

"The  caw  of  Hndson  t.  West,  1S9  Pa.  491. 
42  Atl.  100.  {8  especially  applicable  to  the  facts 
before  as.  not  <m\j  on  the  question  of  the  lia- 
bOity  of  the  original  promotors  or  directors,  but 
also  as  to  the  effect  of  an  investment  of  subBCrip- 
tkn  money  claimed  to  have  been  made,  with 
tbe  alleged  ratification  and  consent  of  subBcrib- 
ers.  In  that  case  the  court  said:  This  question 
seems  to  be  of  the  simplest  character.  There 
wns  no  pretense  of  any  compliance  on  tbe  part 
of  the  defendants  with  the  terms  of  the  contract. 
They  recei%'ed  the  plaintiff'a  money  in  considera- 
tion tbat  they  would  form  a  company  and  give 
him  stock  therein  to  the  amount  of  $10,000.00, 
and  they  did  nothiuK  the  kind.  They  certain' 
ly  cannot  keep  tbe  plainUfTs  money  in  those  cir- 
cumstances. Their  want  of  success  in  the  for- 
mation of  the  Cfunpany  is  no  concern  of  the 
idaintiff,  and  ft  Is  no  defense  In  this  action.' " 

^le  coart  then  quotes  section  162  fnnn  Al- 
ger OB  the  Law  ot  Promotors,  as  being  In 
pMnt,  wbldi  reads  thus: 

"When  a  subecriber  for  sbsres  in  a  projected 
rorporfltioQ  has  paid  money  thereon  in  advance 
to  the  promotors,  and  tbe  scheme  proves  abor- 
tive, he  may  recover  back  bis  money.  Ihiu  right 
rents  on  the  failure  of  the  coniddcration  on 
which  tbe  money  was  paid.  But  the  scheme  is 
Bot  to  be  deemed  abortive  until  the  formation 
of  tbe  corporation  has  been  abandoned,  or  has 
beeome  tmpracticable,  or  a  reasonable  time  for 
the  forrontion  has  elapsed.  It  is  reasonable,  in 
tbe  absence  of  an  agreement  to  the  contrary, 
that  tbe  exjwnse  of  exploiting  tbe  proposed 
and^rtakinf;  should,  in  case  it  collapses,  fall 
npon  tbe  original  projectors,  and  not  on  those 
who  advanced  their  money  on  the  faith  of  the 
ability  of  the  projectors  to  do  that  which  they 
undertook  to  do." 

'In  oommaitlng  upon  the  anthorlties  this  Is 
said: 

"We  think  the  principles  announced  in  the 
above  aathorities  apply  with  especdal  force  to 
the  facts  of  this  case,  and  that  the  defendants, 
a*  original  directors  occupying  a  position  kin- 
dred to  that  of  promotors,  would  be  liable  to  the 
plaintiff  for  the  return  of  bis  subscription,  even 
though  they  have  been  guilty  of  neither  fraud 
nor  conspiracy.  There  was  sufficient  evidence 
*  *  *  breach  of  trust,  and  failure  of  duty 
to  require  the  question  of  their  liability  to  be 
submitted  to  the  jury." 

Under  the  statute  defondants  In  error  were 
duused  with  the  fl|>eciflc  and  express  dot?  of 
■ecuiing^sabscrlirtlwis  to  the  entire  capital 
stock  of  the  company,  and  of  depositing  with 
the  Insurance  GomndsslMier  f 100,000.00.  el- 
ther  in  cash  or  approved  securities,  as  a  guar- 
antee fluid  against  cranpany  liabilities.  Tbat 
tbey  resigned  as  directors  could  In  no  way 
alter  or  affect  their  duties  or  liabilities  im- 
der  tbe  static  They  could  not  avoid  these 
tff  reeicntng  from  Oie  directorate  of  the  com- 
pany, nor  could  they,  or  any  of  them,  be  re- 
leased «cept  upon  perfttrmance,  or  hy  con- 
sent of  all  the  baiefidarles,  or  through  ai^ro- 
prlate  proceedings  in  a  court  of  equity. 
Beech  on  Trustees,  $S  4SS,  489;  DlUIard  v. 
Winn.  60  Ala.  285 ;  Ross  v.  Barclay,  18  Pa. 
ITd,  S9  Am.  Dec.  616.  It  Is  no  defense  that 
defendants,  or  some  of  them,  were  not  acting 
as  directors  -when  friatntlff  purchased  his 
Bto^  or  that  they,  as  Individuals,  never  re- 


ceived the  money.  Neither  can  they  dalm 
that  they  did  not  know  or  understand  that 
they  bad  been  appointed  as  commissioners, 
with  duties  and  liabilities  such  as  are  now 
claimed  were  Imposed  by  the  statute.  As  in- 
corporators of  the  company  they  were  bound 
to  know  the  law,  and  their  duty  under  It  It 
is  not  necessary,  however,  to  resort  to  this 
principle  to  diarge  them  with  liability,  as  the 
record  affirmatively  shows  that  they  fully 
understood  what  their  duties  were,  and  the 
effect  of  the  statute.  They  adopted  adver- 
tising matter  in  the  nature  ot  letters,  to  per- 
suade prospective  purchasers  tbat  their  In- 
terests would  be  faithfully  protected,  and 
their  money  applied  according  to  law.  In  which 
Is  set  forth  the  purpose  and  Intent  of  the 
statute  as  they  construed  It  These  matters 
establish  actual  knowledge  and  complete  com- 
prehension on  the  part  of  the  defendants  ol 
the  entire  situation.  A  part  of  one  letter 
so  used  is  as  follows: 

"In  regard  to  tbe  qneetions  asked  In  your 
letter  we  wish  to  say  that  the  company  was  in- 
corporated May  13th,  and  the  amount  of  buri- 
ness  on  the  books  is,  of  course,  nothing  at  this 
time,  tbe  law  requiring  tbat  no  business  can  be 
written  until  our  capital  stock  is  fully  paid  uu 
and  deposited  with  tiie  State.  The  stock  which 
has  been  sold  up  to  date  aggregates  a  little  more 
than  $200,000.00  and  tbe  amount  paid  in  is 
small,  owing  to  the  fact  that  the  amount  sub- 
scribed is  to  be  paid  on  the  monthly  payment 
plan. 

"Ytm  ask  In  regard  to  the  amount  of  stock 
now  for  sale,  and  the  treasury  stock  reserved, 
and  the  amount  of  stock  given  to  original  incor- 
porators, officers,  etc.  In  reply  to  this,  would 
say  that  an  Insurance  Corporation  Is  very  un- 
like most  any  other  corporation;  the  capital 
cannot  be  used  for  development  purposes.  No 
promotion  or  treasury  stock  can  be  held  out. 
The  entire  capital  stock  must  be  paid  for  and 
invested  In  securities,  prescribed  by  the  stat- 
utes, and  remain  in  the  custody  of  the  State, 
unimpaired.  Tbe  statutes  of  this  ^tate  require 
that  tbe  Superintendent  of  Insurance  make  an 
examination  annually  with  sn  appraisement  and 
valuation  of  the  assets  and  linbilities  of  each 
Legal  Reserve  L^fe  Insurance  Company  organiz- 
ed and  operating  under  its  lews.  As  a  result,  no 
such  organisation  has  failed  since  tbe  creation 
(in  1873)  of  tbe  legal  reserve  requirements." 

A  portion  of  another  letter  sent  out  hy  the 
vice-president  and  general  manager  reads  as 
follows: 

"  *  *  *  We  have  no  besitancy  in  asking  you 
to  put  a  nnall  amount  of  money  in  stock  ot  this 
character,  for  as  far  as  tbe  nossibilities  of  loss 
are  concerned,  I  would  say  tney  are  eliminated 
entirely.  After  the  company  is  formed  the 
entire  capital  stock  must  oe  held  by  the  State 
of  Colorado  in  securities  satisfactory  to  tbe 
Commissioner  of  Insurance,  and  until  tbe  en- 
tire capital  is  paid  in,  the  money  collected  Is 
held  intact  by  the  Central  Saving  Bank  &  Trust 
Company  and  will  draw  3%  interest  while  de- 
posited and  should  auch  a  thing  occur  that  tbe 
Company  would  not  be  formed,  tbe  money  you 
have  paid  will  all  be  returned.  If  you  wish  more 
evidence  along  this  line  that  what  I  say  is  true, 
you  may  make  further  inquiries  by  writing  tbe 
Central  National  or  Saving  Bank  as  above  re- 
ferred to." 

When  these,  and  similar,  communications 
were  sent  to  prospective  Investors,  none  of 
the  defendants  had  resigned  as  directors  of 
the  company.   The  written  authority  from 
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the  GommlBsUmer  of  Insarance  was  accepted 
Iqr  the  defendanta,  and  Uiey  oubodled  an  In- 
terpretation of  the  statute  In  tbdr  advertis- 
ing literature  and  set  In  motion  machinery 
for  extracting  money  from  the  public.  In 
law  they  must  be  held  to  have  undertaken 
the  trust  charged  with  full  knowledge  of 
their  duties  and  responsibilities  thereunder, 
and  It  Is  too  late  now  to  diai^  or  modify 
the  situation.  Once  having  put  their  handa 
to  the  plow,  the  defendants  may  not  volnn- 
tartly  turn  back,  or  abandon  the  euterprlae. 
and  thus  escape  liability. 

Some  of  the  defenilants  contend  that  they 
cannot  be  held  because  the  company  as  such, 
and  not  the  commlRslonera,  received  stock 
subscrlptloiis.  dissipated  the  funds,  and  did 
the  other  acts  of  which  complnlnt  Is  made. 
The  records  of  the  company  show  that  the 
defendants  were  present  when  action  was 
originally  tak&i  relative  to  stock  subscrip- 
tions and  as  to  other  matters  concerning 
which  tb^  were  empowered  to  act,  as  com- 
nd8sl<mers  under  the  statute.  At  one  direc- 
tor!^ meeting  <Hie  of  Che  defradants  was 
dected  prMident,  ooe  vice-president  and  gen- 
eral manager,  cue  secretary  and  tieasnrer, 
one  chief  medical  director  and  one  general 
counsel.  Th^  were  present  at  other  meet- 
ings where  money  vras  paid  out,  aalaries  fix- 
ed, stock  salesmen  engaged,  and  stock  selling 
arrangements  perfected.  It  Is  contended  that 
these,  and  dmilar  acta,  show,  cft  teaA  to 
show,  that  the  company  and  not  the  statu- 
torj  commissioners  took  charge  of  the  stock 
subscriptions,  collected  the  money,  and  spent 
It  in  violation  of  the  statute,  but  to  us  they 
appear  conclnidve  of  the  fiict  that  the  de- 
fmdants  wore  cognizant  of  every  act  d<»e, 
and  that  all  that  was  done  was  with  their 
advice  approval  and  assistance,  and  that  but 
tor  their  participation  and  sanction  nothing 
whatever  could  have  been  done.  Bxtracts 
from  the  company  minute  bo<A  show  that  tlie 
def^danta  merely  employed  the  cominny  as 
a  ctmvenlent  instrument  with  whl<^  to  carry 
out  their  plan  of  organizing  and  perfecting 
it  That  this  is  an  ^ective  way  to  complete 
such  an  organizaticm  is  apparent;  and  had 
the  defendanta  been  mindful  of  thMr  statu- 
tory duty,  thia  method  of  performing  it 
might  w^l  have  been  the  best  that  could 
have  been  adopted.  In  law,  however,  the 
company  was  merely  the  agent  of  the  com- 
misirioners;  its  acts,  its  knowledge,  its  con- 
tracts and  the  funds  arising  thereAnm.  were 
all  theirs,  and  they  are  liable  in  law  for  the 
reanlt  of  such  agency.  Indeed,  under  the 
facts  of  this  case,  the  defendants  ought  not 
to  be  heard  to  question  or  deny  liability. 
Hiey  were  diarged  with  the  duty  of  effect- 
ing and  conserving  tiie  fund  In  question,  and 
if  they  permitted  another  to  usurp  their  func- 
tions, and  collect  and  dissipate  audi  fund, 
they  are  as  clearly  liable  as  though  they  did 
the  thing  themselves. 

[S]  It  i»  urged  also  that  the  complaint  Is 


defectire  in  that  the  United  States  Postal 
Inaurance  Company  la  not  joined  as  def«id- 
ant.  The  company  had,  and  has,  no  l^al 
exlstwce  as  an  insnrance  company,  and  as 
we  are  now  advised,  is  oiUtled  to  no  oonsld- 
eratlon  from  any  standpoint  It  has  no  legal 
righta  and  no  legal  atatos,  and  la  not  asking 
to  be  made  a  party.  The  question  here  In- 
volved la  one  solely  between  purdiasera  of 
stodE  and  these  defendants.  The  attempt 
aeema  to  be  to  use  the  projected  omipany  as 
a  shield  to  aid  defendants  In  escaping  per- 
sonal UaUllty,  and  this  should  not  be  coun- 
tenanced. 

The  record  plainly  discloses  tiiat  the  de- 
fendanta were  respmslble  tor  everythlug 
done  in  connection  with  the  attempt  to  per- 
fect the  organization  of  the  propeaeA  insur- 
ance company,  and  while  actual  fraud  is  not 
charged  or  proven,  it  does  appear  that  they 
were  grossly  negligent  and  utterly  regardiesa 
of,  and  totally  Indifferent  to,  tbelr  duties  and 
responslbilltiea  under  the  law,  as  commis- 
sioners, and  this  of  itself,  without  more,  la 
sufficient  to  fix  liability. 

The  Intent  of  the  statute  la  so  dear  tiiat 
there  is  no  rooip  for  a  reasonable  difference 
of  opinicm  about  it  it  was  Intended  there- 
by to  gnard  agaln^  and  make  tmpo^ble  the 
very  thing  which  happened  to  this  company. 
If  those  who  were  designated  under  the 
statute  to  administer  its  affairs,  during  the 
formative  period,  had  properly  performed 
their  duties  and  functions,  the  calamity 
whidi  overtook  the  company  through  a  dis- 
sipation of  Ita  asaets,  could  never  have  oome 
upon  It 

Judgment  reversed,  and  cause  remanded 
to  the  trial  court  for  further  proceedlnga  la 
conformity  with  the  views  herein  expreased. 

TELLBB,  3^  not  partlclpatlnf. 


BOARD  OP  COUNTY  COM'BS  OP  ARAPA- 
HOB  COUNTY  et  aL  v.  UNION  PAC.  B. 
CO.etal.  (No.  8677.) 
(Snpreme  Court  of  CVdorado.  April  2,  1917. 
Bebearing  Denied  June  4,  1917.) 

1.  CODNTIEa  ^»105.  192— TAXATIon-r-SPBCUX, 

Lav  t— Leoautt— Reco  vaaT— StatOtk. 
Althoush  Mills'  Ann.  St.  191:!,  (  1330  (Lawa 
1801,  p.  Ill,  S  2),  provides  that  "neitlier  the 
board  oi  coun^  commissiooers  nor  any  officer 
of  the  county  uiall  add  to  the  coun^  expendi- 
tures in  any  one  jrear  anything  over  and  above 
the  amount  provided  for  in  the  annual  appropria- 
tion except  as  herein  otherwise  specially  pro- 
vided," etc,  excess  varranta  Issaed  in  191jf-13 
on  funds  created  in  XOll,  after  such  funds  had 
been  exhausted,  were  not  invalid,  and  i>laintilEB 
could  not  recover  a  special  tax  of  1.7  mills  paid 
under  protest,  levied  by  the  board  of  county  com- 
missioners and  included  in  its  annual  appropria- 
tion bill  of  1913,  for  a  special  fond  for  liquida- 
tion, payment,  and  redemption  of  the  same  war- 
rants, aod  bU  orders  and  claims  In  view  of  sec- 
tion 1321  (Laws  1893,  p.  100.  S  1).  providing 
that  it  shall  be  the  doty  of  the  board  of  county 
oommissioners  of  any  coun^  having  unliquidat- 
ed and  unpaid  warrants  or  orders  drawn  upcn 


^bSBTer  otliw  eases      sams  toplo  aad  KBT-MUUBBai  la  aU  Kv-NaaAtrsd  DlsMta  sad  ladms 


Digitized  by  VjQOQ  IC 


Cola) 


BOARD  OP  COUNTY  OOM' 


•RS  T.  UNION  PAO.  R.  CO. 


245 


any  fund,  for  the  payment  of  which  there  are 
no  funds  in  the  coonty  treasarj,  and  to  pa; 
which  the  incoming  taxca  are  already  levied  are 
inBufficient  at  the  same  time  other  taxes  are 
levied  for  the  year,  in  addition  to  the  other 
taxes  provided  by  law,  to  levy  a  eofficient  tax, 
etc,  for  the  purpose  of  creating'  a  special  fund 
for  paymrat  and  redemption  of  all  such  un- 
liqoidated  and  unpaid  warrants  and  coders; 
the  act  of  18D1  in  so  for  as  this  case  is  con- 
cerned being  directory. 

[Ed.  Note.— For  other  cases,  sea  Goonties, 
Cent.  Dig.  H  246-24a 

2.  OfPTCEBS  «=3llO~DlBECTOBT  SHATUTM. 

Statutes  prescribinic  the  manner,  form,  and 
time  within  which  public  oflicera  are  required  to 
discharge  the  public  functions  are  regarded  as 
directory  unless  there  is  something  wlucb  shows 
a  different  intent. 

[Efd.  Note.— For  other  casesL  see  Offlcos,  Gent 
Dig.  SS  176-179,  182-184.1 

8.  COUNTIEa  €=>192— Taxatioii— RjtTBOACnVB 
Laws — Pbo8pective  CoNSTRTicnoN. 
Mills'  Ann.  St.  1912,  |  1321  (Laws  1898,  p. 
100).  authorising  board  of  county  commission- 
ers of  coontiea  which  have,  "or  shall  have,  any 
nnliquidated  and  unpaid  county  warrants."  etc., 
to'make  a  wecial  levy,  etc.,  applies  to  warrants 
issued  after  the  date  of  Its  passage. 

[Ed.  Note.— For  other  cas«,  see  Cotmdea, 
Cent.  Dig.  H  800-802.] 

En  Banc.  Error  to  District  Court,  Arap- 
ahoe Coan^ :  Jcbn  A.  Perr7>  Jndga 

Action  1^  tbe  Unioa  pRdflc  RftUroad  Com- 
pany and  otbers  Mialnat  tbe  Board  ot  Coun- 
1j  Commiaslonera  ct  Arapahoe  Gonntgr  and 
another.  From  a  Jndgmrait  txa  plaintiffa, 
defendants  bring  error.  Reversed. 

Walter  H.  Morgan  and  Thomas  E.  Wat- 
tera,  both  of  Denver,  for  plalhtlffs  In  error. 
C.  C,  Dorsey,  E.  I.  Thayer,  and  William  B. 
King,  all  of  Denver,  for  defendant  In  error 
Union  Pac.  R.  Oo.  EJ.  E.  Whitted,  of  Daivier, 
for  defendant  In  error  Colorado  &  S.  Ry.  Co. 
B.  N.  Clark,  of  Denver,  for  defendant  In  er- 
ror Dmver  ft  Rio  Grande  R.  Co.  H.  T. 
Rogenj  of  Denver,  for  defradant  in  error 
Atailson.  T.  &  S.  P.  Bj.  Go. 

ALUQN.  J.  Durinc  tlie  last  Quarter  of 
lOlS,  tbe  board  of  count?  commlsalonas  of 
Arapahoe  countr  Inctnded  In  its  annual  ap- 
propriatlon  bill  and  among  its  eeveral  leviee 
file  following : 

"For  'Special  Fund*  for  liquidation,  payment 
and  redemption  of  all  registered  warrants,  and 
all  orders  and  claims  against  all  fands  prior  to 
the  fiscal  year  1918,  1.7  mllh  on  each  dollar 
of  assessed  valnaticm.  $27,710.00." 

This  ^>eclal  levy  .was  made  for  tbe  purpose 
of  paying  certain  excess  warrants  which  were 
Issued  in  1912  and  January,  1913,  upon  cer- 
tain funds  created  in  1911  for  the  fiscal 
year  1012,  and  which  excess  warrants  were 
r^stered  after  the  respective  funda  upon 
which  they  were  drawn  had  become  exhaust- 
ed. Taxes  were  collected  under  this  special 
levy,  and  by  the  plalntUfa  below  were  paid 
under  protest.  This  action  was  brought  by 
tile  plaindffs  below,  four  several  railroad  com- 
panies, as  taxpayers  in  theii  own  behalf  and 


in  behalf  of  other  taxpayers  slmilariy  situat- 
ed, against  Arapahoe  county  and  Its  treasur- 
er. The  chief  purposes  of  the  action  were: 
(1)  To  prevent  the  dlsbursemmt  of  the  money 
paid  by  the  plaintiffs  under  such  special 
levy;  (2)  to  have  the  said  special  levy  and 
the  alleged  excess  warrants  declared  null 
and  void ;  and  (3)  to  obtain  Judgment  for  re- 
payment of  taxes  paid  under  said  levy.  The 
trial  court  denied  the  Injunctive  relief  sought, 
but  held  the  special  levy  and  the  appropria- 
tion of  the  fund  raised  thereby  luvalld,  and 
ordered  the  return  to  plalnti/rs  of  the  taxes 
they  had  paid  under  said  special  levy. 

According  to  the  findings  of  fact  of  the  trial 
court.  It  was  shown  upon  the  trial  of  this 
cause  that  the  alleged  excess  warrants  were 
Issued  In  good  faith.  In  proper  anionnts  re- 
spectively, In  payment  for  materials  furnish- 
ed and  necessary  to  be  furnished  and  for 
labor  and  service  done  and  performed  and 
necessary  to  be  done  and  performed  for 
the  county.  The  court  further  found  that, 
in  the  case  of  the  roads  and  bridges  fund, 
the  expenditures  or  issuance  of  excess  war- 
rants was  due  to  the  great  and  unusual  and 
practically  unprecedented  floods  of  the  year 
1912  which  could  not  bave  been  anticipated, 
and.  In  the  case  of  other  funds,  the  dlfFer* 
ence  between  the  amount  appropriated  and 
the  amount  of  tbe  warrants  was  dne  to  er- 
rors of  Judgment  upon  the  part  of  the  county 
board  and  to  Its  Inability  to  anticipate  tbe 
exact  amounts  wbidi  would  be  necessary  to 
accomplish  tbe  purpose  for  .which  sncb  funds 
were  created  by  the  appropriation  made  In 
lOlL 

^le  special  levy  in  qnestloa  ms,  or  eoiild 
have  been,  made  pursuant  to  diapter  64  of 
tbe  Session  Laws  of  18d3,  parUcnlariy  sec- 
tion 1  thereof;  tbe  same  belns  section  1821, 
MUls'  Ann  Sts.  1012,  and  section  1376,  B.  8. 
1908,  reading  as  follows : 

"It  shall  be  the  duty  of  the  Ixiard  of  county 
commissioners  of  any  county  of  this  state  whic^ 
has,  or  shall  have  any  nnliquidated  and  nnpaid 
county  warrants  or  ordets,  drawn  on  any  fund, 
far  the  payments  of  whidi  there  are  no  funds  in 
the  county  treasury  of  such  county,  and  to  pay 
which  the  incoming  taxes  already  levied  are  in- 
sufficient, at  tbe  same  time  other  coun^  taxes 
are  annually  levied  for  the  current  year,  m  addi- 
tion to  tbe  other  taxea  provided  l>y  ilaw,  to  levy 
a  sufficient  tax,  not  exceeding  five  mills  on  the 
dollar  of  assessed  property,  as  shown  by  the 
asRessment  roll  of  such  county  of  the  current 
year,  for  the  purpose  of  creating  a  'Special 
E^ind'  for  the  liquidation,  payment  and  redemp- 
tion of  ell  such  unliquidated  and  unpaid  war- 
rants or  orders.  A  like  levy  shall  be  so  made  at 
such  time,  annually,  until  sill  of  such  unliquidat- 
ed and  unpaid  warrants  or  orders  shall  be  fully 
liquidated,  paid  and  redeemed,  princiiwl  and 
interest,  as  provided  In  this  act" 

[1]  Counsel  for  defendants  In  error,  plain- 
tiffs below.  Insist  that  the  excess  warrants 
In  question.  Issued  after  the  funds  on  which 
they  were  resi)ectlvely  drawn  had  been  ex- 
hausted, are  Invalid  because  of  the  provisions 
of  section  2  of  the  Act  of  1881  (Laws  1891,  p. 
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Ul),  being  KcClon  1880,  Mills*  Ann.  St&  1912 
(section  1216,  R.  S.  1908),  as  foUows: 

"Neither  the  board  of  connty  eommissionerB, 
nor  any  officer  of  tbe  connty  shall  add  to  the 
county  expenditures  in  any  one  year  anything 
over,  aod  above  the  amount  provided  for  in  tbe 
annual  appropriation  resolution  of  that  year  ex- 
cept as  iB  herein  otherwise  specially  provided. 
And  no  expenditure  for  improvements  to  be  paid 
for  out  of  aoy  fund  of  the  county  shall  exceed 
in  any  one  year  the  amount  provided  for  such 
ImprovemraitB  or  purpose  In  tiie  anooal  ap- 
propriation  resolution ;  provided,  however,  that 
nothing  herein  contained  shnll  prevent  the  board 
of  county  commissioDcrs  from  ordering  any  im- 
provement, tbe  necesuty  of  which  is  caused 
by  any  casualty  or  unforeseen  contingency  hap- 
penin^r  after  such  aunnal  appropriation  fs  made, 
if  there  shall  be  mon'ey  in  the  county  treasury 
belonging  to  the  proper  fund  out  of  which  pay- 
ment for  such  improvement  can  be  made. 

[2]  Statutes  prescribing  the  manner,  form, 
and  time  within  whlcb  public  officers  are  re- 
quired to  discbarge  the  public  functions  are 
regarded  as  directory,  unless  there  is  some- 
thing in  the  statute  whlcb  shows  a  different 
intent  People  t.  Earl.  42  Golo.  23S,  248.  94 
Fac.  294.  Where  the  directions  of  a  statute 
are  given  merely  witti  a  Tlew  to  the  proper, 
orderly,  and  prompt  conduct  of  business,  the 
provision  may  generally  be  regarded  as  di- 
rectory. 86  Cyc  1158. 

The  purpose  of  tbe  act  of  1801,  ber^before 
quoted,  may  be  as  was  stated  in  Beshoar 
Lob  Animas  Connty,  7  Colo.  Aiqp.  444,  448.  43 
Pac.  012,  to  compel  antecedent  determination 
of  the  exact  amount  which  should  be  used 
for  the  graeral  purposes  of  the  county  as 
wen  as  the  sums  which  might  be  applied  to 
other  purposes,  and  to  compel  the  connty 
commissioners  to  conrtder  and  decide  with 
great  care  the  levy  which  lOiould  be  made 
and  the  objects  to  which  the  moneys  might 
be  realized  from  it  should  be  put.  But  tbe 
fact  also  remains,  as  was  stated  by  this 
court  In  B^t  County  t.  Santa  By.  Co.. 
52  Colo.  609.  617,  125  Paa  B28,  530.  as  fol- 
lows: 

"However  desirable  it  may  be  that  the  affairs 
ut  the  aeverni  counties  be  conducted  on  a  cash 
basis,  from  the  revenues  derived  each  year  from 
taxation,  it  is  a  matter  of  common  knowledge 
that  to  do  so  is  practically  impossible,  and  tbe 
(ieoeral  Assembly  has  freauentv  recognised  tbe 
fact  and  made  provision  tnerefor," 

One  of  such  provisions  which  may  reason- 
nbly  be  deemed  to  be  referred  to  tn  the  above 
quotation  from  the  Bent  County  Case  is  the 
act  of  18^,  hereinbefore  quoted,  and  under 
which  the  spedal  levy  tn  question  ml^t  have 
been  made.  If  the  act  of  1801  were  at  all 
times  strictly  complied  with,  it  is  very  likely 
that  no  occasion  would  ever  arise  for  acting 
under  the  provision  of  the  act  of  1893  quoted. 
.The  act  of  1893  was  evidently  enacted  be- 
cause it  Is  practically  impossible  to  C(»nply 
strictly  with  the  requirements  of  the  act  of 
1891  in  all  counties  at  all  times.  Therefore 
section  2  of  the  act  of  1891,  hereinbefore 
quoted,  so  far  as  the  same  applies  to  such 
expenditures  as  are  represented  by  the  ex- 
cess warrants  In  this  case,  should  he  held 
directory,  in  view  of  the  foregt^ng  circum- 


stances and  in  view  of  Oie  further  fact  that 
nowhere  in  tbe  act  of  1891  is  It  provided 
that  warrants  issued  or  indebtedness  in- 
curred in  violation  of  the  provislous  of  sec- 
tion 2  thereof  sliall  be  void  or  tbe  aninty 
absolved  from  all  liability  thereon.  This 
court  has  intimated,  in  the  case  of  La  Plata 
County  V.  Bampson,  24  Colo.  127,  132,  48 
Pac.  1101,  1103,  that  such  warrants  and  in- 
debtedness may  be  binding  upon  the  county. 
In  that  case,  the  defense  of  the  county  in  a 
suit  np(m  claims  was  that  the  appropriation 
available  for  the  year  had  been  exhatisted 
priw  to  the  presentation  at  the  claims.  Tbe 
court  said: 

"If  the  defense  of  the  connty  was  good  at  the 
time  presented,  it  would,  nevertheless,  have  been 
the  duty  of  the  county  authorities  to  have  nutde 
provision  for  these  claims  at  tbe  earliest  possi- 
ble moment,  when  tbey  could  legally  have  made 
an  appropriation^  tbemor,  to  wit,  at  the  time 
of  making  the  next  annual  apiirc^riation.*' 

[I]  Defmdants  In  error  amtend  that  tbe 
act  of  1803  was  Intended  tmly  to  provide 
a  special  levy  for  tbe  redemption  of  war- 
rants theretofore  Issued  and  excess  warrants 
outstanding  at  the  time  of  tbe  passage  of  the 
act  But,  as  was  said  in  the  Bent  County 
Case,  "the  act  contains  expressions  that 
ml^t  include  indebtedness  subsequoitly  in- 
curred." The  act  provides  that  a  spedal 
levy  shall  be  made  iu  tbose  counties  that 
have,  "or  shall  have,  any  unliquidated  and 
unpaid  county  warrants  or  wders  drawn  on 
any  fund,"  etc.  This  clearly  shows  that  the 
act  was  Intended  to  cover  and  provide  for 
warrants  that  might  be  issued  after  the  date 
of  the  passage  of  the  act  as  well  as  warrants 
theretofore  issued. 

The  act  of  1801  had  be«i  tried  and  tested. 
It  had  become  a  matter  of  common  knowl- 
edge  that  to  place  and  keep  the  financial  af- 
fairs of  a  county  upon  a  cash  basis  in  strict 
compliance  with  the  statute  of  1891  was 
practically  impossible;  that  county  offldals 
in  an  ^ort  to  discharge  all  of  tb^r  puUle 
duties  pursuant  to  this  and  other  provisicms 
of  the  law  enjoined  upon  them,  on  account  of 
contingencies  arising  that  were  unforeseen 
and  could  not  be  anticipated  at  the  time  of 
making  and  providing  the  annual  ai^opria- 
tionft,  had  been  obliged  from  time  to  time  to 
Incur  necessary  indebtedness  in  excess  of 
the  ai^roprlations  and  issue  warrants  there- 
for; that  many  such  warrants  In  some  coun- 
ties were  outstanding  after  the  exhaustlctti 
of  the  funds  ou  which  they  were  drawn ;  and 
that  evldentiy  more  under  like  circumatances 
would  be  issued  In  the  future,  and  If  not  re- 
deemed would  tend  to  leave  bona  fide  claims 
unpaid  and  also  tend  to  impair  the  financial 
credit  of  the  county. 

The  Legislature  evidently  recognized  this 
situation,  and  as  a  matter  of  public  policy 
passed  the  statute  of  1893,  hereinbefore  quot- 
ed, intending  thereby  to  afford  relief  and 
to  allow  the  county  board  to  make  a  special 
levy  for  the  purpose  of  creating  a  fund  to  re- 
deem all  sudi  outstanding  vrarrants,  wheth- 
er such  bad  been,  or  In  the  future  would  be. 
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Issaed  under  like  circumstances.  The  word- 
loc  of  the  act,  as  hereinbefore  pointed  out, 
sostaltu  this  view  of  the  meaning  and  the 
purpose  of  the  statute. 

The  special  levy  and  the  taxes  collected 
thereunder  were  valid,  and  it  therefore  fol- 
lows that  the  trial  court  was  right  In  refus- 
ing the  injunction  prayed  for  by  plaintiffs  be- 
low, bat  was  In  error  In  rendering  judgment 
for  the  plaintiffs  for  the  repayment  of  the 
taxes  paid  under  the  special  levy.  The  Judg- 
ment is  reversed,  the  cause  remanded,  and 
the  court  directed  to  dismiss  the  complaint. 

Bereraed. 

WlUTEt,  OL  J.  (specially  concurring).  I 
agree  that  the  Judgment  should  be  reversed, 
but  not  upon  the  grounda  stated  in  Hr.  Jus- 
tice ALLEN'S  oiHnl(Ki.  In  fact,  I  dliwent 
tnm  the  ctnatmction  placed  upon  the  stat- 
utes therein  discussed,  and  think  he  has 
erred  In  stating  the  tects  of  the  case. 

The  undisputed  record  is  that  the  war^ 
rants  Issued  In  1912  an4  January,  10X3,  for 
the  payment  of  which  the  q>edal  levy  In 
qoestlon  was  made,  were  issued  after  the 
fund  upcm  which  they  were  drawn  was  en- 
tirely exhausted,  and  were  not  Issued  "upon 
certain  funds  created  in  1911  for  the  fiscal 
year  1912."  Moreover,  the  entire  taxes  to 
freate  such  fund  had  been  collected  and  paid 
out  prior  to  the  Issue  of  such  warrants  or  the 
contracting  of  the  indebtedness  for  the  pay- 
ment of  which  they  were  Issued.  The  act  of 
1S91  (sections  1215,  1210,  and  1217,  R.  S. 
1908)  prohibits  adding  to  the  county  expendi- 
ture In  any  one  year  anything  above  the 
annual  appropriation  therefor,  except  that 
the  board  of  county  commissioners  are  per- 
mitted to  order  "any  Improvement,  the  ne- 
cessity of  which  Is  caused  by  any  casualty  or 
onforeseen  contingency  happening  after  such 
annual  aiipropriation  Is  made,  if  there  shall 
be  money  In  the  county  treasury  belonging  to 
the  proper  fund  out  of  whic*  payment  for 
svcti  Improvement  can  be  made."  Section 
121G,  supra,  declares  that  no  contract  shall 
be  made  by  the  board  of  county  commission- 
ers and  no  liability  against  the  county  creat- 
ed by  any  officer  of  the  county,  whether  the 
object  of  the  expenditure  sbalt  have  been  or- 
dered by  the  board  of  county  commissioners 
or  not,  unless  an  appropriation  shall  have 
been  previously  made  concerning  such  ex- 
p«isei  and  makes  every  officer  of  the  county 
"who  shall  undertake  to  create  any  liability 
against  the  county,  except  such  as  be  Is  by 
statute  reqtilred  to  do,"  personally  liable  up- 
on bis  official  bond  for  such  indebtedness. 
Section  1364,  R.  S.  1908,  provides  that,  when 
the  county  commissioners  shall  deem  it  neces- 
sary to  create  an  indebtedness  for  making  or 
repairing  public  roads  or  bridges,  they  may 
upon  30  days'  notice  submit  the  question  to 
a  vote  at  a  general  election,  and  that  upon 
authorization  by  the  people  the  conwilssion- 
ers  "shall  be  authorized  to  contract  the  debt 
In  the  name  ot  the  county." 
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Having  In  mind  these  express  statutory 
pnnrlslous  governing  the  subject.  I  am  unaUe 
to  understand  how  it  can  be  held  that  county 
ctnomlsslaEiHV  have  authority  to  do  that 
wbldL  they  are  therein  expressly  proUblted 
from  doing.  Bent  County  t.  A.,  T.'&  S.  F. 
Ry.  Co.,  G2  Cola  609,  12S  Pac  628.  qnoted 
from  In  the  majority  (pinion,  has  no  applica- 
tion to  the  facts  of  this  ctae.  In  that  case  It 
was  stipulated: 

"That  the  contract  for  tbe  repairs  was  made 
on  the  30th  day  of  August,  1904 ;  that  on  said 
date  'there  was  in  the  proper  fund  sufficient 
money  to  pay  for  the  construction  of  said 
bridee';  that  the  fund  so  on  hand  wns  after- 
wards consumed  in  the  necessary  repaira  of 
other  bridfres  and  roads  before  warrants  could 
be  issued  For  tbe  contract  in  question." 

And  it  was  held  that  ttw  particular  con- ' 
tract  was  valid,  and: 

"If  any  contracts  for  road  and  bridge  work,  or 
claims  idlowed  atrainst  such  fund,  were  Illegal, 
they  were  contracta  made  aod  claims  allowed 
Bubsequent  to  the  making  of  the  contract  in 
guestmn." 

In  flie  case  at  bar  then  was  neither  a 
fund,  nor  a  tax  levy  to  create  a  fund,  when 
the  work  was  mrdered  or  when  the  warrants 
were  Issued.  Therefore  the  Indebtedness  at- 
tempted to  be  created  was  not  a  liability 
against  the  county,  but  by  statute  (section 
1217,  supra)  was  a  persoiul  liability  of  the 
public  officials  who  attanpted  to  create  It. 
There  being  no  valid  Indebtedness  against 
tbe  county  for  this  work,  the  warrants  Issued 
therefor  were  equally  invalid. 

Section  1  of  the  act  of  1893  (section  1375.  R. 
S.  1908)  has  no  application  to  the  facts  of  this 
(*ase.  The  act  makes  it  the  duty  of  the  board 
of  county  commissioners  of  any  county  which 
"has,  or  shall  have,  any  unliquidated  and  un- 
paid county  warrants  or  orders,  drawn  on 
any  fund,  for  the  payments  of  which  there 
are  no  funds  In  the  county  treasury  of  sncb 
county,  and  to  pay  whidi  the  incoming  taxes 
already  levied  are  insufficient,"'  to  make  a 
special  levy  or  levies  from  time  to  time  to 
pay  the  same.  Clearly  "unliquidated  and 
unpaid  county  warrants  or  orders,"  as  there- 
in used,  have  reference  to  legal  obligations, 
and  none  other.  A  county  official  may  not 
deliberately  order  work  done,  end  create  en 
Indebtedness  therefor,  and  thereafter  Impose 
upon  the  public  payment  of  the  same.  In  face 
of  the  law  expressly  prohibiting  such  acts, 
and  making  him  and  his  bondsmen  personal- 
ly liable  for  such  indebtedness. 

But,  apart  from  this,  tbe  judgment  should 
be  reversed.  The  object  of  the  proceeding 
was  to  enjoin  the  county  treasurer  "from 
paying  the  warrants  in  question  or  disbursing 
any  at  the  moneys  created  by  the  special 
levy  of  1.7  mills;  that  the  excess  warrants 
of  $22^210.69  be  declared  null  and  void ;  that, 
as  an  incident  to  the  Injunctive  relief  asked. 
Judgment  be  entered  against  the  county  of 
Arapahoe  and  the  county  treasurer  for  the 
taxes  paid  by  the  plaintiffs  respectively  by 
reason  of  tbe  alleged  ill^l  levy,"  witJi  in- 
terest, etc.  There  were  many  such  warrants, 
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person  offering  to  Tote  sball  be  found  on  said 
certified  registry  list" — registration  ia  a  condi- 
tion precedent  to  holding  an  annual  town  elec- 
tion  and,  as  there  was  no  such  registration,  due 
to  an  entire  ondssion  of  duty  by  officers,  the 
election  was  void,  and  defendanta  were  not  en- 
titled to  the  office  of  trustees  of  the  town  of 
Hudson. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  111.] 

li.  Elections  *=>285(3)  —  Contests  —  Plead- 
ings—Fa  ildbe  OF  REO  1ST  RATION. 
In  a  coutest  suit,  allegation  that  the  hoard 

of  registration  failed  to  sit  fairly  im''plied  that 

there  had  been  no  registration  of  the  votera 

prior  to  tbe  election. 
[Ed.  Note.— For  other  cases,  see  Mectioua, 

Cent  Dig.  §S  269,  274.] 

En  Bana  Error  to  Weld  County  Court; 
Fred  W.  Stover,  Judge. 

Contest  proceedings  by  Charles  Kugel  and 
others  against  A.  A.  Flsb  aud  otbers.  Judg- 
ment for  plalntltTs,  and  defendants  bring  er- 
ror,  lleversed  and  remanded. 

Charles  F.  Tew  and  Waltor  E.  Bliss,  both 
of  Greeley,  for  plaintiffs  in  error.  F.  J. 
Oreen  and  Mann  &  Uann,  all  Greeley,  tor 
defeaidants  In  error.  - 

WHITE.  C.  J.  This  controversy  is  over  the 
right  to  the  offices  of  tms^^ees  of  the  town  of 
Hudson  and  InvolTes  tbe  questltm  of  the  va- 
lidity' of  an  alleged  annual  election  for  offi- 
cers of  sacdi  town.  At  the  election  plaintieFs 
In  error  and  defendants  in  error  were  opposing 
candidates,  and  the  former  were  declared 
elected.  Oliwenpon  defendants  In  error  in- 
stituted contest  proceedings  which  resulted 
in  a  Judgmrat  in  their  favor,  and  the  oppos- 
ing iHirties  prosecDte  this  writ  of  error.  The 
judgnimt  was  based  up<Hi  the  finding  that 
certain  designated  votes  cast  for  plaintiffs  in 
error  were  illegal.  It  was  alleged  by  contes- 
tees,  and  admitted  by  ctmtestors,  tjiat  there 
was  no  registration  of  the  electors  for  this 
election,  and  the  evidence  clearly  established 
that  there  was  none.  Oontestees  were  th^r 
own  successors,  having  been  elected  at  a  pre- 
vious election.  They  sought  to  «cdude  as 
evidence  each  and  every  ballot  cast  at  the 
Section  in  question  upon  the  ground  that 
they  were  111^^  not  having  been  cast  by  reg- 
istered electors.  They  were  unsuccessful  in 
this  regard,  tbe  court  holding  that  r^stra- 
tlon  was  not  essential  to  a  valid  election  for 
town  officers.  Plaintiffs  in  error  rely  solely 
upon  the  alleged  invalidity  of  the  election, 
coupled  with  their  right  to  h<dd  over  as  in- 
cumbents of  tbe  offices. 

ni  It  la  well  setUed  that  where  the  law 
requires  re^tmtlon  of  voters  preceding  an 
election,  and  provides  that  no  one  shall  be 
permitted  to  vote  unless  be  is  registered,  and 
no  registration  is  bad,  the  election,  where  the 
omission  occurs,  is  of  no  force  and  effect,  and 
no  one  may  claim  tbe  right  to  an  office  as 
a  result  thereof.  State  t.  Hllmantel,  21  Wis. 
568;  State  ex  r^.  t.  Stumpf,  23  Wis.  630; 
State  ex  rel.  r.  Prarier,  08  Mo.  426,  11  S.  W. 


973;  Nebger  T.  Davmport,  etc.,  B.  Co..  3G 
Iowa,  642;  Pe<n>le  t.  Koppl^om,  16  Mlcb. 
342;  16  Cyc.  802. 

[2]  The  law  at  this  state  provides  that 
elections  in  towns  shall  be  held  on  the  fisst 
Tuesday  In  April  at  places  In  each  ward  or 
prednct  designated  by  Its  board  of  trustees ; 
or,  if  there  be  no  wards  or  predncts,  then  at 
scHne  place  so  designated  therefor  in  such 
town.  Sectl(m  6622,  R.  S.  1908.  Tbe  section 
also  requires  that  tbe  board  of  trustees  "shall 
appoint  tbe  judges  of  election,"  and  makes 
provisltm  for  tbe  holding  of  a  slledal  Section 
If  for  any  reason  officers  have  not  been  elect- 
ed at  the  time  and  in  the  manner  provided  by 
law.  It  further  provides  tbat: 

"All  elections  for  mnnldpal  officers  shall  in  all 
respects  be  held  and  coauucted  in  the  maDOez 
prescribed  by  law  In  caBe.cKE  connty  elecdtms." 

And  section  2249,  R.  S.  190S,  dedares  that: 
"No  vote  shall  be  received  at  any  elecdon  on- 
less  the  name  of  tbe  person  offering  to  vote  shall 
be  found  on  tbe  said  certified  regUti?  list" 

Tbe  Constltutifm  declares  tbat  all  elections 
shall  be  free  and  open,  and  OHuroands  the 
General  Assonbly  to  pass  laws  to  secure  the 
purity  of  elections  and  guard  against  abuses 
of  the  elective  fnuichlB&  Article  2,  I  5;  ar- 
ticle 7,  i  11.  To  the  end  tbat  elections  be 
free  and  open,  aud  to  discbarge  the  duty  im- 
posed by  tbe  Constitution,  the  Legislature 
enacted  tbe  aforesaid  statutes.  They  pro- 
vide for  the  organization  of  boards  of  regis- 
tration, and  require  the  registration  of  elec- 
tors, and  forbid  tbe  recepti<m  of  votes  at  any 
election  unless  the  name  of  the  person  offer- 
ing to  vote  Is  found  on  the  certlQed  registry 
list. 

We  are  of  the  (H>inion  tbat  the  law  required 
tbe  registration  ct  voters  as  a  condition  pre- 
cedent to  holding  an  annual  town  election, 
and,  as  there  was  no  such  regiatratltHi,  tbe 
purported  election  was  a  nullity.  6  Amer.  & 
Eng.  Ency.  of  Law  (1st  Ed.)  290.  We  are 
dealing  here  with  an  entire  omission  by  tbe 
officers  to  perform  tbelr  duties,  not  with  an 
Imperfect  performance  thereof.  As  said  In 
State  ex  reL  V.  Fraider,  supra: 

"We  are  not  now  dealing  with  a  mere  irregu- 
larity in  the  workings  of  a  registration  law. 
There  was,  in  this  case,  a  total  failnre  to  com- 
ply with  a  law  making  the  registration  of  voters 
an  essential  preiimioarj  to  an  election.  The 
effect  of  such  failure  is  no  longer  an  open  ques- 
tion. «  *  •  This  court  bas  expressly  de- 
clared that  it  entirely  invalidates  tbe  election"— 
citing  authorities. 

But  are  the  electors  to  be  deprived  of  thdr 
right  to  vote  when  the  reglstratlcm  board 
failed  to  meet  and  thus  furnished  no  oppor- 
tunity to  register?  We  answer  the  questioa 
in  tbe  affirmative.  People  v.  District  Court. 
33  Cola  14,  20,  84  Paa  694.  A  law  does  not 
become  unconstltutlcHial  simply  because  its 
officers  neglect  tbelr  duty  In  its  administra- 
tion. Sudi -officers  may  be  compelled  by  law 
to  act  in  tbe  premises.  Moreover,  the  stat- 
utes here  under  owsldwatUm  expressly  pro- 
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vWe  few  a  special  election,  If  for  any  reason 
offlcens  have  not  been  elected  at  the  time, 
ind  In  the  manner  provided  by  law.  In  Peo- 
ple T.  Eopplebom.  supra,  there  was  no  op- 
[Mfrtnnity  of  registration,  and  the  point  was 
raised  whether  votes  cast  by  unregistered 
persona  should  be  coonted.  It  was  admitted 
that  acta  requiring  r^^tratlon  of  voters 
were  valid,  but  ctmtended  that  those  other- 
wise qnaliSed  could  not  be  deprived  of  their 
ri^t  to  vote  simply  because  they  were  nn- 
reslstered  when  the  officers  designated  to 
condnct  the  registration  failed  for  any  cause 
to  do  B<k  In  dl^XMdng  <tf  the  Question,  it  is 
said: 

'*It  is  not  to  be  dlsKtiised  that  this  reasoning 
has  coDsiderable  strensth,  but  it  has  failed,  liow- 
crer.  to  satisfy  ua.  The  statute  in  quostion  ia 
groaodecl  upMi  the  same  article  of  the  Constltu- 
tioD  which  gives  the  right  to  vote,  and  its  ob- 
ject, as  expressly  declared  in  the  title,  is  'further 
to  preserve  tlje  purity  of  elections,  and  guard 
against  the  abuses  of  the  elective  franchise,  by  a 
r^stration  of  electors.'  In  accordance  with 
this  declared  object,  the  act  proceeds  to  pronde 
for  the  oricanization  of  boards  of  registration, 
and  to  require  the  electors  to  register,  and  ex- 
pressly forbids  all  voting  by  persons  not  regis- 
tered. Ilie  administration  of  the  statute  is  con- 
fided to  the  local  officers  elected  by  the  people 
themselves,  for  the  discharge  of  other  municipal 
daties.  and  who  may  be  compelled  by  law  to  act. 
It  contemplates  general  obedience  and  contiou- 
ous  administration,  and  nowhere,  in  terms, 
fsakea  any  provision  for  its  own  nullification, 
dther  through  violence,  or  the  negligent  or  will- 
ful failure  of  officers  to  organize  or  preserve 
boards.  It  does  not  speak  the  language  of  a 
mere  offer,  or  proposition  to  the  electors,  to 
register  or  not,  but  utters  the  language  of  law; 
uuxmditionaU  absolute.  Imperative;  and  de- 
dares  that  all  who  do  not  register  shall  not  vote. 
If  the  legislature  had  expressly  declared  that 
no  one  should  be  deprived  of  his  vote  for  not 
registering  whenever  the  means  of  registration 
should  be  unprovided,  the  statute  must  have  been 
r^rded  as  equivalent  to  a  legislative  proposi- 
tiim  to  the  electors  to  register  or  not.  as  they 
should  see  tit;  and  the  introduction  of  the  same 
idea,  by  construction,  would  produce  the  same 
result." 

In  Perry  v.  Whltaker,  71  N.  O,  475,  where 
no  registration  books  at  all  were  opened,  the 
registration  hooka  of  a  prior  election  were 
used,  tber^y  depriving  many  citizens  of  the 
right  to  vote,  because  they  were  not  register- 
ed, the  election  was  declared  void.  Zeiler  v. 
Chapman.  54  Mo.  502,  recognizes  the  same 
rale  holding  that  if  registration  officers  re- 
fuse to  act,  or  fall  to  perform  the  duties  Im- 
poaed  upon  them,  the  election  is  vuld. 

[1]  Defendants  In  error  make  a  point  as  to 
whether  the  language  of  the  pleadings  coostl- 
tutes  an  allegation  and  admission  that  no  reg- 
istration for  sath  election  was  bad  la  the 
town,  dalmlng  that  the  language  of  the  alle- 
gation was  only  that  the  board  of  election 
lodges  refused  to  sit,  eta,  while  the  admis- 
sion was  "that  no  one  was  registered,"  etc. 
We  think  this  Is  too  technical  for  considera- 
tion, and  that  the  fair  Import  of  the  lan- 
guage used  la  that  there  had  been  no  regis- 
tration of  the  voters  prior  to  the  election. 
But,  apart  from  this,  tlie  evidence  discloses. 


and  the  record  ocmclnslvely  shows,  that  there 
was  no  registration  of  voters,  and  the  real 
contention  In  the  case  was  whether  a  registra- 
tion was  essential  to  a  valid  election.  Aa  the 
right  of  defendants  in  error  to  these  offices 
rested  solely  on  an  election  which  was  Inval- 
id, the  court  could  not  lawfully  adjudge  them 
entitled  thereto;  and,  as  plalutlfTs  in  error 
were  entitled  to  hold  over  by  virtue  of  a  pre- 
vious election,  they  should  not  have  been  dis- 
turbed in  their  possession  of  the  offices  untK 
their  successors  were  elected  and  Qualified. 

The  judgment  is  therefore  reversed,  and 
the  case  remanded  for  proceedings  not  Incon- 
sistent with  the  views  her^  expressed. 


HUSTON  V.  OHIO  &  COLORADO  SMELT- 
ING ft  REFINING  CO.    (No.  8806.) 
(Supreme  Court  of  Colorado.    April  2,  1917. 
Rehearing  Denied  June  4,  1917.) 

1.  assionhentb  «5>80— rioht  of  action  — 
Fbaud. 

Assignment  from  wife's  reenter  to  plaiutifl 
of  stock  purchased  by  her  and  taken  by  plain- 
tiff in  Keu  of  wife's  cash  bequest  hfid  not  to 
transfer  any  right  of  action  against  the  cor- 
poration for  fraud  in  the  sale  of  stock. 

TEd.  Note.— For  other  cases,  see  Assignm^ts, 
Cent.  Dig.  {  147.] 

2.  Arsiqhicbnts  ^980  —  Sai^  or  Stock  — 

UioHT  OF  Action— -Phaud. 
The  sale  of  stock  does  not  transfer  a  right 
of  action  for  damages  caused  by  false  represen- 
tations made  to  the  vendor  by  the  person  from 
whom  he  purchased. 

[Ed.  Note.— For  other  cases,  see  Asagnments. 
Cent  Dig.  i  147.] 

3.  Assignments  ^131  —  Actior  bt  Ajb- 
BioNEE  OF  Stock  —  SumciEircT  or  Cou- 

PLAIKT. 

Complaiot  ehari^ng  fraud  in  sale  of  stock 
held  insufficient  to  show  assignment  of  CAoae 

of  action  to  complainant. 

[Ed.  Note.— For  other  cases,  sea  Asrignments, 
Cent.  Dig.  (fi  220-22&] 

4.  AssiONiniNTS  «=>80— Frauoulbnt  Sale 
OF  Stock  —  Rbpsesbntationb  Mads  to 
Plaintiff's  Wife. 

Plaintiff  had  no  right  of  action  for  misrep- 
resentations made  to  himself  and  wife  induc- 
ing bis  wife  to  purchase  stock,  upon  the  ground 
that  he  elected  to  take  the  stock  in  lieu  of  wife's 
cash  bequest,  relying  on  such  representations. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  i  147.] 

5.  FrAUO  <&=324— MiSBEPBESENTATION— PBOX- 

I  MATE  CaUSS. 

A  misrepresentation  la  not  actionable  unless 
it  is  a  proximate  and  immediate  cause  of  the 
transaction. 

Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  8.] 

0.  Pleading    *=9230(1)  —  Allowance  of 
Amendment— DiscBETioN  of  Court. 
Where   plaintiff   had   twice   amended  his 

complaint  and  had  apparenUy  pleaded  fully  the 

facts  relied  on,  there  was  no  abuse  of  discretion 

in  refusing  a  further  amendment. 
IKd.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  {  601.] 

Error  to  District  Court.  City  and  County 
of  Denver;  Charles  0.  Butler,  Judge. 
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Action  by  Chftrles  0.  Huston  against  the 
Ohio  &  Colorado  Smelting  &  ReSnlDg  Com- 
pany. Demarrer  to  amended  complaint  sus- 
tained, and  plaintiff  brings  error.  Afflmied. 

John  T.  Bottom,  of  Denver,  and  Frederick 
P.  Smith,  of  Heloia,  Mont,  for  plaintiff  in 
error.  Teamen  &  Goto  and  Kenaz  HufTman, 
all  of  Denver,  for  def endUint  In  error. 

ALLEN,  J.  Charles  a  Huston,  plaintiff 
below,  son^t  to  recover  of  the  defendant 
company  money  which  had  been  paid  by  one 
Martha  D.  Huston  during  her  lifetime  to  the 
defiendant  for  shares  oS  its  capital  stock. 
A  demurrer  to  the  amended  complaint  was 
sustained  by  the  trial  court,  and  this  is  tbe 
principal  alleged  error  to  be  considered. 

The  amended  complaint  alibied,  among 
other  things,  In  substance  the  following: 
That  Martha  D.  Huston  purchased  the  shares 
from  defendant  at  times  prior  to  June  13, 
10(3,  and  was  Induced  to  purchase  same  by 
means  of  certain  misrepresentations  of  the 
defendant  and  its  agents  communicated  to 
the  jrialntlff,  who,  relying  upon  and  believ- 
ing defendant's  repres^tatlons  to  be  true, 
communicated  them  to  bis  wife,  tbe  said 
Martha  D.  Huston;  tbat  Martha  D.  Huston 
died  domiciled  In  the  state  of  Ohio  In  Janu- 
ary, 1904,  disposing  of  all  of  her  property 
by  will  and  bequeathing  much  of  the  same  to 
the  plaintiff,  her  husband;  that  the  plaintiff, 
in  lieu  of  $10,000  In  cash  bequeathed  to  him, 
elected  to  receive  and  did  receive  the  said 
stock  of  the  defendant  company,  while  still, 
and  because,  relying  upon  the  said  false  rep- 
resentations of  the  defendant;  "that  under 
and  by  virtue  of  an  assignment  of  the  cer- 
tiflcates  of  shares  held  by  Martha  D.  Huston, 
deceased,  made  to  him  by  Henry  L.  Rlcb,  as 
executor  of  the  last  will  and  testament  of 
Martha  D.  Huston,  deceased,  tbe  plaintiff 
succeeded  to  any  and  every  right,  or  au- 
thority, In  law  or  equity,  to  recover  from  de- 
fendant company  *  •  •  any  damages 
tbat  might  have  resulted  because  of  any 
fraud  or  deceit  in  and  about  the  sale  of  said 
shares  of  stock  to  Martha  D,  Huston." 

[I]  Tbe  most  Important  question  raised  by 
the  demurrer  Is:  Was  tbo  cause  of  action, 
If  any,  possessed  by  Martha  D.  Huston 
against  the  defendant  assigned  to  tbe  plain- 
tiff? 

The  amended  complaint  also  alleges  that 
the  fraud,  deceit,  and  misrepresentations  of 
the  defendant  were  not  known  to  or  discov- 
ered by  tbe  plaintiff  at  any  time  prior  to 
the  year  1911,  which  was  about  seven  years 
after  tbe  death  of  the  said  Martha  D.  Hus- 
ton. Neither  the  plaintiff  nor  the  executor 
therefore  at  the  time  the  stock  was  assigned 
to  the  plaintiff  by  the  executor  knew  of  any 
cause  of  action  existing  or  having  accrued 
against  the  defendant. 

Under  these  circumstances,  unless  It  oth- 
erwise altars  from  the  assignment.  It  Is 
reasonable  to  conclude  tbat  tbe  aaslgnpr  did 


not  Intend  to  transfer  to  the  assignee  any 
cause  of  action  against  the  company  as  In- 
cident to  the  assignment  of  tbe  stock.  From 
the  allegations  of  the  complaint,  apart  from 
mere  conclusions.  It  does  not  appear  that 
anything  more  was  expressly  assigned  than 
the  stock  Itself.  As  to  what  passes  with  an 
assignment,  the  following  is  stated  in  Cor* 
pus  Juris: 

"The  cardinal  .rule  to  be  ai>plied  is  to  ascer- 
tain the  intention  of  the  parties  as  to  wtiat  in> 
teresta,  riglits,  or  property  they  intended  to  pass 
under  the  assignment,  and  to  carry  oat  such 
inteotion  as  nearly  oa  may  be  done  without 
violence  to  the  language  used  by  theuL'*  6  C  J. 
940. 

From  the  allegations  of  the  complaint  It 
appears  that  tbe  plaintiff  merely  received 
an  assignment  of  tbe  stock.  No  more  can 
pass  with  an  assignment  of  stock  under  tbe 
circumstances  of  this  case  than  that  pass- 
ing with  tbe  sale  of  stock  under  ordinary 
circumstances. 

(2}  "A  sale  of  stock  does  not  transfer  a 
right  of  action  for  damages  caused  by  false 
representations  made  to  tbe  vendor  by  tbe 
party  from  whom  the  vendor  purdiased."  1 
Cook  on  Corp.  (6th  Ed.)  |  355. 

In  the  case  of  Kenedy  v.  Benson  (C.  C.)  54 
Fed.  836,  a  receiver  sold  property  of  a  cat- 
tle company  to  defendants  and  took  In  pay- 
ment certain  shares  of  stoc^.  He  kept  the 
stock  and  settled  with  the  company  for  cash. 
Afterwards  he  Individually  brought  suit 
against  the  defendants  for  damages  for  fraud- 
ulent representations  made  at  tbe  time  of  the 
sale  as  to  the  value  of  the  stock.  The  court 
held  that  the  defendants  transferred  the 
stock  to  tbe  cattle  company,  and  tbe  right  of 
action,  If  any  existed,  belonged  to  tbe  cattle 
company,  and  further  stated: 

'"ITie  right  to  bd  action  for  the  recovery  of 
damages  having  thus  veste<l  in  that  company, 
it  would  not  pass  to  any  third  person  to  whom 
the  company  might  sell  or  assign  the  stocks  in 
question  as  a  mere  incident  tbereta" 

[3]  It  can  be  said  of  the  complaint  In  tbe 
Instant  case  as  was  said  of  the  complaint  In 
that  case,  that: 

"Tliere  are  no  facts  averred  which  show  a 

transfer  or  assi;;nmcnt  of  tbe  right  to  claim 
damages  from  tlie  defendants  by  reason  of  tbe 
alleged  false  statements  in  regard  to  the  value 
of  the  Btock." 

The  right  of  action  growing  out  of  fraud 
Is  usually  a  personal  right  to  the  extent  that 
it  does  not  pass  with  an  assignment  of  the 
thing  to  which  the  right  relates.  Worsbam 
V.  Brown,  4  Ga.  284;  Mulllnax  v.  Lowry,  140 
Mo.  App.  42, 124  S.  W.  572 ;  Steele  V.  Brazier, 
139  Mo.  App.  319,  123  S.  W.  477;  Fox  T, 
Hirschfeld,  157  App.  DIv.  3G4,  142  N.  Y.  Snpp, 
261 ;  5  Corpus  Juris.  952,  note  22  (e). 

In  accord  with  tbe  foregoing  rule  Is  the 
case  of  Norris  v.  Colo,  Turkey  Honestone 
Co.,  22  Colo.  162,  43  Pac.  1024. 

The  demurrer  was  properly  sustained  upon 
the  ground  that  It  does  not  appear  that  there 
.was  any  assignment  of  tbe  cause  of  action 
to  the  plaintiff.   It  la  not  Becessary,  there- 
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tore,  to  pass  npon  the  question  of  tbe  as- 
ilgiiabilitr  of  the  cause  of  action  ^ttaer  un- 
der the  laws  of  Ohio  or  of  Colorado. 

[41  Tbe  plaintiff  also  attempts  to  state  a 
canse  of  action  Independent  of  that  which 
might  haTe  accrued  to  Martha  D.  Huston  or 
ber  legal  representatives,  upon  the  ground 
that  he  elected  to  take  tbe  stock  in  Ueu  of 
the  cash  l>eqneBtbed  to  him  under  the  will 
because  be  believed  In  the  alleged  false  rep- 
reamtations  of  tbe  defendant  But  these 
alleged  false  representations  were  made,  if 
at  all,  long  prior  to  the  time  plaintiff  made 
his  electlrai,  and  were  made,  as  he  says,  to 
induce  him  and  his  wife  to  purchase  addl- 
tkmal  abaree.  They  were  not  made  with  the 
jHiipose  or  Intention  of  influencing  plaintiff 
to  accept  an  asslgnmoit  of  the  shares  in  the 
manner  pleaded,  and  plalntlft  cannot  base  an 
Independent  cause  of  action  npon  sadi  al- 
leged misrepresentations. 

{fl  In  Adams  t.  Schlffer,  11  Colo.  15,  17 
Pac.  21,  7  Am.  St  Rep.  202,  and  Wheeler  t. 
Dunn.  13  Colo.  428. 437. 22  Pac.  827.  this  court, 
qnotliv  tTom  Km*  on  Fraud  and  Mistake, 
ttins  states  the  rule: 

"A  misrepresentation  goes  for  nothing  unless 
it  is  a  proximate  and  itDroediate  cause  of  the 
transaction.  It  is  not  eoou^h  ttiat  it  may  have 
remotely  or  indirectly  contnbiited  t6  the  trans- 
action, or  may  Gave  supplied  a  motive  to  the 
other  party  to  enter  into  it.  The  representation 
most  be  the  very  ground  on  which  the  transac- 
tion has  taken  place." 

We  tlitnk  our  conclusion  Is  also  borne  out 
by  2  Cooley  on  Torts  (3d  Ed.)  940. 

[II  It  appears  from  the  record  that  the 
parties  below  stipulated  that  the  motion  to 
strike  interposed  to  the  first  complaint  should 
be  treated  as  a  deruurrer.  Thereupon  the 
court  sustained  the  demurrer,  and  plaintiff 
by  leave  of  court  filed  an  amended  complaint 
lliis  was  furtber  amended  by  filing  a  supple- 
mental complaint  Plaintiff  having,  twice  ex< 
erdsed  the  privilege  of  amending,  and  ap- 
parently pleading  fully  tbe  facts  relied  oo, 
there  was  no  error  or  abuse  of  tbe  court's 
discretion  in  refusing  plaintiff  the  right  to 
amend  further.  The  right  to  amend  further 
was  discretionary  with  the  court  King  v. 
Mecklenburg,  17  Goto.  App.  312,  S15,  68  Pac. 
964.  Unless  It  appears  that  such  dlscreUon  Is 
abused,  a  court  of  review  will  not  Interfere. 
Anthony  r.  Slayd«i.  27  Cola  144,  60  Pac.  826. 

The  Judgment  is  affirmed. 

AiBnued. 

WHITE,  a  J.,  and  BAILEY,  J.,  concur. 


SOWERS  T.  PITCHER  et  at  (No.  8820 

(Supreme  Court  of  Colorado.  March  6.  1917. 
Rehearing  Denied  June  4,  1917.) 

Municipal  Corpokationb  ®=>125  — Classi- 
riEO  Civil  Service— City  Chabteb. 
Denver  City  Charter  Amendment  Feb.  14, 
1913,  i  292,  making  tbe  classified  aervice  include 
"aU  offices,  positions  and  employment"  with  cer- 


tain exceptions,  refers  to  tbe  offices,  etc.,  ,and 

not  their  Incumbents,  and  does  not  automatical- 
ly bring  a  person  then  holding  office  under  the 
protection  of  the  civil  service  law  so  as  to  pre- 
vent ber  disdiarge  except  in  accordance  with 
iu  terms. 

Via  Sana  Error  to  District  Court,  City  and 
County  of  Dmver;  Son.  Charles  C.  Butler. 
Judge 

Mandamus  by  Etla  Sowers  against  Otair  J. 
Pitxher.  as  Commisi^oner  of  Finance  of  the 
City  and  County  of  Denver  land  ex  oHlcio 
Treasurer  ot  the  City  and  County  of  Denver, 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

William  W.  Grant,  Jr.,  and  Frank  Mc- 
Laughlin, both  of  Denver,  for  plaintiff  in  er- 
ror. James  A.  Marsh  and  Jacob  J.  Lleber- 
man,  both  of  Denver,  for  defendants  in  error. 

BAILET,  J.  Tbe  question  to  be  seUled  is 
whether  plaintiff  automatically  was  brought 
into  the  classified  service  of  the  City  and 
County  of  Denver  for  the  reason  that  since 
1909  she  had  continuously  been  employed  in 
the  oQice  of  the  Treasurer  and  was  so  em- 
ployed in  February,  1913.  when  Section  292 
of  the  Charter  was  amended,  bringing  that 
d^rtment  within  tlie  dvil  service.  Plain- 
tiff in  error,  plaintiff  below,  was  discharged 
from  the  service  on  August  8,  1914,  by  de- 
fendant In  o-ror,  defendant  below,  Commis- 
sioner of  mnance  and  Ex-Offldo  Treasurer  of 
tbe  City  and  County.  Plaintiff  sued  out  an 
alternative  writ  of  mandamus  to  compel  pay- 
ment of  the  remainder  of  her  salary  for  Au- 
gust, 1914.  Judgment  was  rendered  for  de- 
fendant and  tbe  case  comes  here  for  review 
on  error. 

It  is  agreed  that  unless  irtalntiff  was 
brought  within  the  classified  service  by  the 
Chartor  amendment  of  February  14,  1913, 
Section  282,  she  is  not  entitled  to  the  benefits 
of  Section  304  of  the  Charter,  governing  the 
manner  of  discharge.  It  Is  also  admitted 
that  If  she  was  not  automatically  placed  un- 
der civil  service  by  that  Section,  then  she 
came  into  such  service  only  by  taking  and 
passing  an  examination,  and  by  working  as 
a  probationary  appcdntee  for  the  six  months 
prior  to  her  disdiarge,  and  that  then  defend- 
ant could,  and  did,  exerdse  a  lawful  dis- 
cretion in  dismissing  her  at  the  expiration  of 
the  probationary  period. 

This  case  Is  ruled  by  Shinn  v.  People,  59 
Colo.  C09,  149  Pac.  623.  where.  In  construing 
Section  10  of  the  dvil  service  law  of  1907, 
as  amended  by  an  initiated  act  in  1912 
(Lavre  1913,  p.  682)  to  read  as  follows: 

"All  appointive  officers  and  employes  in  tbe 
civil  service  of  the  state  and  of  all  state  insti- 
tutionn  shall  be  included  in  Che  classified  serv- 
ice   •  • 

— ^tbe  court  said: 

"The  legislature  deemed  it  necessary.  In  or^ 
der  to  make  Section  10,  as  originally  enacted, 
apply  to  peraona  occupying  positions  then 
brought  into  tbe  clasdfied  service,  to  thus  pro- 
vide: *AU  persons  occupying  portions  in  the 
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olassiSed  service  when  tbls  act  takes  effect  shall 
retain  their  positionB  until  removed  therefrom 
under  its  provisions.'  This  provision  was  omit- 
teii  from  the  art  of  1912,  wnich  is  a  clear  leg- 
islative declaration  that  it  was  not  the  intent 
of  the  people,  by  the  initiated  act,  to  have  it 
apply  to  persons  •  •  •  who  had  not  quali- 
fied by  taking  the  required  examination.  The 
omission  of  the  paragraph  n^ativea  the  conten- 
tion of  counsel  for  ijhinn  that  by  the  provitdon 
in  question  be  personally  was  placed  in  the 
classified  aer\-ice.  The  manifest  Intention  of 
the  people,  in  view  of  all  the  provisions  of  the 
civil  service  law  was  to  make  the  provision  of 
amended  Section  10  apply  to  appointive  offices 
and  to  the  positions  to  be  filled,  rather  than  to 
persons.  The  scope  of  the  application  of  this 
law  is  to  be  gathered  from  all  of  its  provisions 
which  must  be  considered  toicether  to  correctly 
ascertain  Its  meanioR.  It  should  be  liberally 
construed  to  enforce  its  ostensible  object,  which 
is  to  promote  the  effidency  of  the  civil  service 
by  employing  persons  only  who  have  shown,  by 
proper  examinatioo,  qualifications  for  positions 
therein,  and  not  to  put  in,  or  keep  in  the  service, 
persons  who  have  not  so  qualified.  Thus  con- 
sidered and  thus  construed,  Sbinn  was  never 
in  the  classified  service.  The  application  of  the 
law  extends  only  to  those  who  have  taken  an 
examination,  and  thereby  showed  the  neceaaary 
qualifications,  and  to  those  who  sboiild  do  so  in 
the  future." 

Plaintiff  Invokes  SecOon  292  of  tbe  Our* 
ter  to  demonstrate  that,  by  its  provisions, 
sbe  antomaticBlly  came  witbin  tbe  scope  of 
the  civil  service  act.  niat  section,  so  Car  as 
It  bears  on  this  controversy,  is  as  follows: 

"Tbe  classified  service,  under  this^article,  shall 
include  all  offices,  positions  and  employments 
electcfl,  appointed  or  serving  under  the  authority 
in  any  way  of  the  City  and  County,  except  the 
following:  Each  Commisirioner  and  all  his  elec- 
tive officers,  and  •  •  *  the  attorney  and 
bis  professional  assistants,  all  other  beads  of 
•  •  •  departments  •  •  •  all  Commis- 
sioners •  •  •  provided  the  police  and  chief 
of  the  fire  department,  with  their  subordinates, 
shall  not  he  classified  aa  heads  of  departments, 
but  shall  be  in  tlie  daseified  service.' 

In  Sbinn  v.  People,  supra.  It  was  beld  that 
Section  10  of  tbe  amended  civil  service  law 
referred  to  tbe  offices,  and  to  tbe  positions 
to  be  filled,  rather  Chan  to  the  persons  then 
occupying  tbe  offices.  This  conclusion  is 
equally  appllcnble  to  the  like  provision  con- 
tained In  Section  292  of  the  Charter,  The 
scope  of  the  application  of  the  law  Is  to  be 
gathered  from  the  act  as  a  whole.  It  pro- 
vides for  examinations,  as  a  preliminary  to 
entering  the  classified  service,  and  this  ap- 
plies to  all  seeking  positions  with  the  mu- 
nicipality under  the  act,  whether  already 
holding  a  place  or  not,  since  tbe  act  itself 
does  not  spedflcally  provide  that  those  al- 
ready having  employment  with  the  city 
should  hold  over  and  ibe  In  the  classified 
service.  The  intent  to  place  the  position,  and 
not  tbe  Individual  filling  It,  at  the  time  of 
the  adoption  of  the  Charter  amendment,  un- 
der dvll  service  regulations,  is  more  clearly 
apparent  from  the  language  of  Section  292, 
EQpra,  than  it  was  from  the  section  of  tbe 
statute  construed  in  Sbinn  v.  People,  supra, 
l^e  precise  situation  Is  presented  here,  in 
principle,  which  was  present  In  tbe  Shlnn 
Case  and  we  oHidude,  upon  that  antbority, 


that  plaintiff  was  not  automatically  placed 
within  the  classified  service  by  the  passase 
of  Section  292.  That  provision  affected  only 
the  "offices,  positions  and  employments"  and 
not  tbe  then  Incumbents.  Plalatlfl  came 
within  the  classified  service  only  when  sbe 
took  and  passed  the  civil  service  examination, 
and  accepted  employment  thereunder,  as  a 
probationary  appointee.  Her  subsequent  dis- 
charge, within  the  six  months'  prt^ationary 
period,  was,  by  express  charter  provlsloo, 
within  the  discretion  of  defendant,  and  was 
therefore  lawful.  Tbe  Judgmeat  of  the  low- 
er court  must  be  affirmed. 
Judgment  affirmed. 


DENVER  ft  B.  G.  B.  CO.  v.  DA  TELLA. 
(No.  85S6.) 

(Snpreme  Court  of  Colorado.  April  2,  1917. 
Rehearing  Denied  June  4,  1917.) 

COMUEBCE  «=927{8)— InTEBSTATB  COUHEBCB— 
BaTLROAD  EMPLOVes. 

Where  a  section  hand,  when  injured,  was  en- 
gaged in  inspectin?  and  repairing  a  railroad 
track  used  in  interstate  commerce,  as  well  as  in 
removing  old  rails  from  the  aide  of  the  track, 
he  was  engaged  in  interstate  commerce,  whether 
or  not  the  assumption  was  warranted  tliat  the 
old  rails  were  taken  from  the  track. 

Error  to  District  Court,  City  and  County  of 
Denver;  John  H.  Denlson,  Judge. 

Action  by  Orcata  Da  Vella,  Itoyal  Italian 
Consul,  as  administrator  of  Vincenzo  Plas- 
teno,  against  the  Denver  &  Rto  Grande  Bail- 
road  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

E.  N.  Clark  and  R.  G.  Lucas,  both  of  Den- 
ver, for  plaintiff  in  error.  F.  W.  Sanborn 
and  Geo.  Allan  Smith,  botb  of  DenvCT.  for 
defendant  In  error. 

GARIIIGUES,  J.  Vincenzo  Plasteno  was  ac- 
ddentally  killed  while  employed  by  plaintiff 
In  error  as  a  section  hand  oa  its  railroad. 
He  left,  as  bis  sole  surviving  beir,  his  moth- 
er, who  was  dependent  upon  him  for  sap* 
port,  and  who  at  the  time  of  tbe  accident  was 
a  subject  and  resident  of  tbe  kingdom  of 
Italy.  This  action  was  Instituted  on  her  tie- 
half  by  defendant  In  error  as  administra- 
tor of  the  estate  of  the  deceased.  The  Jury 
returned  a  verdict  of  $2,000  against  tbe  com- 
pany, and  It  brings  tbe  case  here  on  error. 

Tbe  complaint  alleges  substantially  that 
defendant,  a  railroad  corporation,  Is  a  com- 
mon carrier  engaged  In  interstate  commerce; 
that  deceased  was  In  its  service  as  a  sec- 
tion band  and  track  repairer,  and  while  so 
employed  on  September  21,  1912,  near  the 
station  of  Chester,  Colo.,  was  so  badly  in- 
jured by  one  of  the  trains  of  defendant, 
through  its  carelessness  and  negligence,  that 
be  died  tbe  next  day.  It -was  stipulated  on 
tbe  trial  that  defendant  was,  at  the  time 
stated,  a  common  carrier  by  railroad,  en- 
gaged in  interstate  commerce  on  Its  line  of 
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rannwd.  and  at  the  siding  or  atatbm  sear 
Chester^  where  deceased  was  Injnred,  and  la 
mbject  to  the  proTisioos  of  the  federal  EtDo- 
jAojenf  IJablUty  Act. 

Od  defendant's  narrow  gange  line  between 
Salida  and  Grand  Junction  is  a  station  or 
Biding  called  Chester.  Two  mUes  west  of 
this,  at  a  point  called  Tank  7.  Is  a  section 
bouse,  used  as  headquarters  for  two  section 
crews,  one  working  east  and  the  other  west 
From  Chester  easterly  there  is  a  heavy  up- 
grade to  the  top  of  Marshall  Pass.  Eadb 
Kctlon  foreman  had  power  to  employ  and 
dischaii^  section  hands,  who  worked  under 
his  direction  and  contnd.  There  Is  evidence 
(■bowing  that  tt  was  the  duty  of  the  foreman 
to  go  with  the  men  eadi  day  over  his  section, 
Inspect  the  track,  keep  it  in  repair  for  train 
wrrice,  and  remove  old  ties  and  rolls,  and 
for  this  wortc  he  was  faml^ed  with  a  push 
nr.  It  was  the  custom  of  the  foreman  to 
sU  on  the  front  end  of  this  car,  which  the 
men  poshed  over  the  tradE,  and  In  this  way 
th^  inspected  Uie  track  and  roadbed,  and. 
town  discovering  anything  ont  of  repair, 
would  stop  and  fix  it  September  20.  1912. 
the  foreman  received  orders  from  the  road- 
master  to  gatiier  up  the  old  rails  along  the 
timck  on  his  sectlm  and  put  them  on  a  car 
St  Chester.  The  next  morning  the  foreman, 
with  three  sectlw  hands,  one  Of  whom  was 
ttie  deceased,  started  out  with  the  push  car 
for  the  purpose  of  insiiectlon  and  gathering 
old  rails.  When  they  reached  Chester,  they 
bad  picked  up  four  rails,  and.  after  placing 
these  on  a  ear.  were  Intending  to  continue 
their  work  a  mile  and  a  half  east  of  Chester, 
trblf^  would  necessitate  their  pushing  the  car 
upgrade.  About  this  time  a  heavy  freight 
train,  going  east,  came  in,  propelled  by  three 
eoginca.  one  of  which  was  at  the  rear  of 
and  pushing  the  train.  While  this  freight 
was  standing  cm  the  main  line,  the  foreman 
ordered  his  gang  to  ftisten  the  push  car  by 
means  of  a  rope  to  the  knuckle  of  the  draw- 
bead  on  the  tender  of  the  rear  oiglne.  so 
that  the  train  would  pull  ttiem  up  the  heavy 
grade.  This  was  done,  the  foreman  and 
the  men.  In  obedience  to  his  order,  got  on  the 
push  car,  and  In  a  fOw  minutes  the  train 
pulled  ont  It  appears  that  the  freight  had 
orders  to  pull  In  on  a  siding  to  allow  a  pas- 
senger train  to  pass.  This  apparently  was 
unknown  to  the  section  men,  who  thought  it 
was  going  to  poll  out.  Instead  of  which  it 
simply  went  up  past  the  switch  and  then  be> 
gan  to  back  In  on  the  siding.  The  men  re- 
mained on  the  push  car,  which  was  In  some 
manner  derailed  as  the  train  was  moving 
badcwards,  and  deceased  was  run  over  by  the 
tender  and  engine  and  fatally  Injured.  There 
is  no  direct  or  positive  evidence  as  to  the 
immediate  cause  of  the  accident  other  than 
this.  The  engineer  on  the  rear  engine  testl- 
Bed  that,  when  he  reortved  the  order  to  back 
up  and  saw  tiie  men  on  the  push  car,  be 
did  not  execnte  tt  until  it  had  been  repeated 


the  third  tim&  There  was  evidence  that 
the  side  track  was  in  bad  omdltlon;  that 
it  was  constructed  of  rails  of  dlffermt 
weights,  which  made  the  track  uneven;  that 
many  of  the  ties  were  rotten,  and  Into  some 
of  them  no  sidkes  had  been  driven.  There 
waa  also  testimony  to  the  effect  that  the 
wheels  of  the  push  car  had  from  one  to  one 
and  a  quarter  Inches  play,  and  that  the  car 
"had  a  habit  of  getting  off  the  track." 

1.  Upon  the  question  of  ne^lgence  there 
waa  a  fair  conflict  in  the  evlUence,  and  we 
think  the  case  should  not  be  reversed  on  the 
ground  that  there  was  insuBicIent  evldeoce 
to  sustain  the  verdict 

2.  A  section  hand,  employed  in  looking  aft* 
er  and  rewiring  the  track  of  a  railroad  com- 
pany engaged  In  Interstate  commerce,  while 
employed  In  such  work,  is  an  employe  en- 
gaged In  interstate  commerce;  and,  it  being 
stipulated  that  detodant  was  engaged  In 
Interstate  commerce,  the  Inquiry  Is:  Was  the 
work  whlcli  deceased  was  doing  at  the  time 
of  his  injury  a  part  of  the  interstate  com- 
merce In  whi<^  defendant  was  engaged? 

It  was  an  Interstate  track  and  roadbed, 
which  defendant  was  obliged  to  keep  In  re- 
pair to  move  cars  carrying  interstate  com- 
merce. Deceased,  at  the  time  of  his  Injury, 
was  engaged  in  Inspecting  and  repalrliv  the 
track,  as  well  as  removing  old  rails,  which 
were  along  tiie  side  of,  and  which  we  think 
it  fialr  to  assume  were  taken  from,  the 
track.  But  whether  this  is  a  warranted  as- 
sumption or  not  makes  no  material  differ- 
ence In  this  case,  because  a  part  of  the  du- 
ties of  deceased  at  the  time,  and  in  which 
be  was  engaged,  was  to  Inspect  and  repair 
the  track.  The  following  cases  support 
the  conclusions  herein  announced:  Chica- 
go. K.  &  W.  R.  Co.  V.  Pontius,  157  U.  S, 
209.  VS  Sup.  Ct  685.  39  L.  Ed.  875;  Peder- 
sen  V.  Delaware  Ca,  229  U.  S.  146,  33  Sup.  Ct 
648,  57  L.  Ed.  1126,  Ann.  Cas,  1914a  153; 
St  Louis  Co.  T.  Scale.  229  U.  S.  156.  33  Sup. 
Ct  651.  57  L.  Ed.  1129,  Ann.  Cas.  1914C.  156; 
N.  a  R.  R.  Co.  V.  Zacbary.  232  U.  &  248, 
34  Sup.  Ct  305,  58  L,  Ed.  591,  Ann.  Gas. 
1914C.  159;  N.  Y.  Cent  *  H.  R.  R  Ca  v.  Carr. 
238  TJ.  S.  260,  35  Sup.  a.  780,  69  L.  Ed.  1298. 

Ttie  judgment  will  be  affirmed. 

Affirmed. 

WHITE,  a  J,,  and  SCOTT.  J.,  concur. 


STEWART  V,  NEWTON  LUMBER  &  IN- 
VESTMENT CO.   (No.  8SG4.) 
(Supreme  Court  of  Colorado.   May  7, 1917.) 

1.  CoNTBACTS  ^»8330S)  —  CoiiPLAiiTT— Con- 
struction. 
Id  ao  amended  complaint  alleging  that 
plaintiff  had  given  her  note  for  a  certain  sum, 
secured  by  a  deed  of  trust  reciting  that,  in  ad' 
dition  to  certain  real  estate,  it  iucluded  a  build- 
ing to  be  erected  ttiereoo,  "the  monev  secured 
by  this  deed  of  trust  being  advaneea  for  th* 
purpose  of  being  applied  for  Uie  eonstmction  of 
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Bucli  improTement,**  and  tliat  defendant  had 
failed  to  advance  a  portion  of  the  sum  promised, 
for  whicfa  portion  plaintiff  prayed  judgment, 
the  words  quoted  did  not  show  that  the  money 
was  to  be  paid  direct  for  the  erection  of  the 
bnilding,  but,  when  considered  with  a  paragraph 
of  the  complaint,  alleging  that  defendant  agreed 
to  release  the  deed  of  trust  if  plaintiff  was  not 
paid  the  sum  promised  on  or  before  certain  date, 
showed  that  the  money  was  to  be  paid  ' direct 
to  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Gent.  Dig.  gS  1652.  1653,] 

2.  PXJEADINO  «=a362(l)— COMPUJNT— MOTIOW 

TO  Stbirk. 
Since  such  amended  complaint  as  filed  stated 
a  cause  of  action,  it  was  error  to  render  the  com- 
plaint defective  by  striking  out  the  portion 
which  alleged  aa  agreement  to  release  toe  deed 
of  trust  if  plaintiff  was  not  paid  the  specified 
sum  on  or  before  a  certain  day. 

[Ed.  Note.— For  other  cases,  aee  PleadlnSt 
Cent  Dig.  S<  1147. 11&4,  1155.] 

Error  to  District  Court,  Pu^lo  County: 
C.  S.  Essex,  Judge. 

Action  by  E^tsabeth  Stewart  against  the 
Newtoa  Lumber  &  Investment  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

M.  J.  Galltgan,  of  Pueblo,  for  plalntlfT  in 
error.  Adams  ft  Cast,  of  Pueblo,  for  de- 
fendant In  error. 

TELIjBB,  J.  The  plaintiff  In  error,  who 
was  plaintiff  below,  alleges  that  the  trial 
court  erred  In  sustaining  a  demurrer  to  her 
amended  complaint,  as  well  as  In  striking 
out  parts  of  it. 

The  complaint,  as  amended,  alleges  that  on 
March  0,  1914,  she  executed  and  delivered  to 
the  defendant  her  promissory  note  for  the 
sum  of  $6,000,  with  a  deed  of  trust  securing 
the  same;  that  said  deed  of  trust  rented 
that  in  addition  to  the  real  estate  described 
la  it,  It  "Included  a  two-story  brick  resi- 
dence to  be  erected  upon  the  above  prem- 
ises, the  moneys  secured  by  this  deed  of 
trust  being  advanced  for  the  purpose  of  be- 
ing applied  to  the  construction  at  such  im- 
provement" ;  that  all  of  said  $6,000  was  to  be 
paid  to  plaintiff  on  or  before  Afay  1,  1914; 
"that  ske  had  received  only  $4,170  of  said 
money,  thoi^ch  she  bad  often  demanded  that 
defendant  pay  ber  the  balance  of  said  sum ; 
that  there  was  due  her  a  balance  of  $1,- 
830  and  $176  Interest  paid  on  an  amount 
named  In  the  note  which  she  had  never  re- 
ceived. Plaintiff  demands  ludgmmt  for  $2,- 
006L 

The  sole  groimd  of  demurrer  was  that  the 
cmnplalnt  does  not  state  a  cause  of  action 
since  it  is  said: 

It  "shows  on  its  face  that  the  moneys  in  said 
complaint  referred  to  were  by  the  agreement  of 
the  parties  hereto  to  be  advanced  for  the  pur- 
pose of  being  applied  to  the  construction  of  a 
building  on  the  lots  in  said  amended  complaint 
described,  and  contains  no  allegation  that  the 
defendant  has  refused  to  advance  said  moneys 
for  said  purpose,  and  contains  no  allegation 
that  the  luaintlff  desires  to  use  aaid  moneys  for 
said  purpose." 


If  the  ccouplalnt,  oft^  de  granting  of  Qie 
motion  to  strike,  was  defective  In  the  respect 
named,  it  yet  roualns  to  consider  whether 
or  not  the  portions  stridcen  out  supplied  the 
alleged  deficiencies. 

[1]  In  that  part  of  poragraiA  2  which  vras 
stricken  out  It  Is  alleged  that  the  d^endaot 
promised  and  agreed  to  release  the  deed  ot 
trust  In  the  event  that  plaintiff  was  not  paid 
the  sum  of  $6,000  on  May  1, 1914— 
"tbe  date  upon  which  plaintiff  should  receive 
said  amount,  and  the  said  entire  amonat  of  $Br 
000  would  he  paid  plaintiff  by  said  defoidant  on 
or  before  May  1,  1914." 

It  is  then  alleged  that  the  delivery  of  the 
note  and  deed  of  trust  was  In  consideration 
of  defendant's  said  promises.  That  the  en- 
tire sum  was  to  be  paid  to  plaintiff  on  May 
1,  1914,  Is  twice  alleged  later  in  said  para- 
graph. To  sustain  the  demurrer  It  is  nece»> 
sary  to  Ignore  these  allegations  and  construe 
the  recital  in  the  deed  of  trust  as  giving  tbe 
plalntlfF  a  right  simply  to  have  $6,000  ^ 
plied,  through  the  defendant,  <m  the  construts 
tion  of  the  residence  mentioned  as  a  itart 
of  the  security.  Such  Is  not  tbe  fair  import 
of  the  language  of  the  complaint  A  state- 
ment that  the  money  was  to  be  advanced  tor 
the  purpose  named  does  not  necessarily  mean 
that  the  defendant  was  to  pay  it  out ;  and.  In 
the  face  of  the  positive  allegation  that  it 
was  to  be  paid  to  plaintiff  on  a  certain  day. 
It  cannot  be  said  that  the  complaint  fails  to 
show  a  right  to  the  fimda. 

[2]  It  thus  appearing  that  the  amended 
complaint  as  filed  stated  a  cause  of  action. 
It  follows  that  the  court  erred  In  striking  out 
that  part  of  the  complaint  which  contained 
the  allegations  above  mentioned.  The  ef- 
feet  of  the  court's  order  was  to  render  tbe 
complaint  defective,  and  so  lead  to  a  dis- 
missal of  the  suit.  Tlie  complaint  sets  out 
some  transactlMis  with  the  defendant  whlcb 
are  closely  connected  with  and  somewhat  ex- 
planatory of  the  giving  of  the  note  and  deed 
of  trust,  and  It  is  highly  probable  that  some 
of  these  facts  may  have  an  Important  bear- 
ing on  the  rights  of  the  parties  to  this  litiga- 
tion. The  defendant  should  be  required  to 
answer,  and  the  case  be  tried  on  Its  merits. 

Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded  for  further  proceedings  in  har>- 
mony  with  the  views  above  e3q)ressed. 

WHITE,  a  J.,  and  HILL,  J.,  concur. 


NORKETT  T.  MARTIN.  (No.  8840.) 
(Supreme  Court  of  Golorada  May  7,  1917.) 

Phtsictans  and  Surqeonb  «=9l8(8)— Cab« 
AND  Skiix  Required— Proof  op  Standard. 
The  jury  must  be  gnided  by  expert  testi- 
mony in  determining  whether  a  physician  exer- 
cised such  cnre  and  skill  as  his  employment  re- 
quired; and  unless  a  standard  is  established  by 
testimony  of  physicians  they  have  no  standani, 
and  the  case  tor  malpractice  must  fail. 

[Ed.  Note.— For  other  cases,  see  Physiciana 
and  Surgeons,  Cent  Dig.  {  43.] 
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Error  to  District  Court,  Denver  Countr; 
Oiarles  G  Butler,  Judge. 

Action  by  Margaret  L.  Norkett,  an  Infant, 
by  uext  friend,  Alice  Norkett,  against  B.  H. 
Uartin.  Jadgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Frank  McLaughlin  and  B.  B.  Laska.  both 
of  Denver,  for  plaintiff  in  error.  William  J. 
Ullea,  of  Denver,  for  defendant  In  error. 

TELLER,  J.  The  plaintiff  In  error,  a  mi- 
nor Buing  by  her  next  friend,  was  plaintiff 
below  In  an  action  against  defendant  In  er- 
wr,  ft  ptayidclan,  to  recover  damages  tor  al- 
Icfed  negligence  In  diagnosing  and  treating 
an  ailment  from  which  she  was  suffering.  A 
verdict  was  returned  for  the  defendant,  and 
a  Judgment  (tf  dismissal  entered  thereon. 

The  only  error  alleged  Is  In  an  Instruction 
wblcli  reads  as  fbllows: 

"lo  considering  whether  the  defeodaot,  in  his 
diagnosis,  care  and  treatment  of  the  plaintiff's 
injury  or  disease  exerdsed  ordiDory  care,  yoo 
eamiot  set  up  a  standnnl  of  your  own,  but  must 
bt  fo^ed  in  that  regard  solely  by  the  testimony 
of  th«  physicians,  and  if  you  are  unable  to  de- 
t»mine  from  the  testimony  of  the  pbyudans 
wfait  constitated  ordloary  care  and  skill  under 
die  circumstances  of  this  case,  there  would  be 
a  failure  of  proof  upon  the  only  standard  for 
Toar  guidance,  and  the  evidence  would  be  in- 
tnfficieat  to  warrant  any  verdict  for  the  plain- 
tiff." 

Counsel  concede  that  this  Instruction  Is  a 
copy  of  one  which  was  approved  In  McGraw 
V.  Kerr,  23  Colo.  App.  163,  128  Pac  870,  but 
Insist  that  a  difference  In  facts  renders  that 
case  Inapplicable.  We  cannot  agree  with  that 
eonclnslon.  The  court  there  was  considering, 
and  discussed  at  some  length,  by  what  evi- 
dence a  Jury  should  be  guided  in  determining 
whether  or  not  a  physician  had  exercised 
•odi  care  and  skill  as  bis  employment  re- 
quired, and  held  that  It  was  a  question  for 
experts.  It  also  beld  that  "If  no  standard 
was  esUbllshed  by  the  testimony  of  physi- 
cians, then  the  Jury  had  no  standard."  This 
case  is  clearly  within  the  rule  thus  laid 
down.  The  principle  on  which  the  rule  Is 
baaed  was  announced  by  the  court  In  Jack- 
son V.  Bnmbam,  20  Colo,  at  page  636.  39 
Pac.  577,  and  Is  supported  by  abundant  au- 
thority. 

The  instmctlcHi  was  correct,  and  the  Judg- 
ment is  affirmed. 

WHITE,  O.  J.,  and  HILL,  J.,  concur. 


WHEELER  T.  PEOPLE.   (No.  8787.) 
(Supreme  Court  of  Colorado.    May  7,  1917.) 

1,  Criminal  Law  ®=3ll66>^(7)  —  Appeal — 

Election  of  Jury. 
Error  in  Bustalaiog  a  challenge  by  the  peo- 
ple to  a  juror  in  a  criminal  case  is  not  ground 
for  reversal,  ffhere  it  does  not  appear  that  the 
jury,  as  finally  chosen,  was  not  competent  and 
impartial,  or  that  defendant  exhausted  bis  pei^ 
emptory  challenges  before  the  jury  was  secured. 

[Ed.  Note.— For  other  cases^  see  Criminal 
L«w,  Cent.  Dig.  8  3116.] 


2.  CaiHTNAi.  Law  «=»1152(9— Di8CBKtionab:i 

RULINO-^UALIFI cations  OF  JUBOR. 

The  trial  court's  determination  as  to  a  Ju- 
ror's qualificaticniB  will  not  be  disturbed  oa  ap- 
peal in  a  criminal  case  In  the  absence  of  an 
abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  CrlmlnaV 
Law,  Cent.  Dig.  |  8056.] 

3.  Pebjurt  «=»32(1)  —  Bvidbncb  —  Amehdki- 
Recoro. 

In  a  prosecution  for  perjury,  it  was  not  er- 
ror to  admit  in  evidence  a  duly  amended  record 
fihowing:  that  the  case  wherein  the  perjury  was 
committed  was  one  (or  assault  with  intent  to  ^ 
kill,  though  such  record  originally  showed, 
through  errOT,  that  murder  was  the  offense 
charged. 

[Ed.  Note.— Pior  other  eases,  see  Perjury,  Cent 
Dig.  8  ICS.] 

4i  ConHTs  ®=9ll6(l)— Records— A MENOMENT. 

The  court  has  inherent  power  to  correct  its 
own  record  to  make  It  speak  the  truth. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8  369.1 

6.  CODBTS     «S3ll7  —  BECOBDS  —  COLXAIEBAL 

A  court's  record  Is  not  subject  to  cdtateral 

attack. 

[Ed.  Note.— For  other  cases,  see  Courts  Omt 

Dig.  9  374.] 

6.  PEHJTJwr  «=>15— Nature  of  Oftense. 

Perjury  maj  be  committed  in  the  trial  of  a 
case  the  recordT  of  which  contains  error  neees* 
ntatlog  a  reversal. 

[Ed.  Note.- other  eases,  see  Perjury, 
Cent  Dig.  {  62.] 

7.  Perjury  ^=>11(2)— Matebialttt  of  Testi- 
mony. 

Perjured  testimony,  to  be  material,  need  not 
be  directi;  to  the  main  issue,  but  it  is  sufficient 
that  it  have  a  tendency  to  prove  any  material 
fact  in  the  chain  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  88  30,  45-48^,  49^,  63,  64.] 

&  Pebjuby  4=911(2)  — Matebialitt  or  Tes- 
timony. 

In  a  prosecution  for  assault  with  intent  to 
murder,  testimony  as  to  whether  the  defeodanta 
were  at  the  place  where  the  alleged  t^ense  was 
committed  at  the  time  it  was  committed  was  ma- 
terial, and  hence  the  giving  of  false  testi- 
mony in  reject  thereto  constituted  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  ||  39,  45-18V4,  49^,  53,  54.] 

9.  Perjury  «=5>29(4)— Plbamrg  and  Fboof— 
Variance. 

In  a  prosecution  for  perjury,  there  was  no 
fatal  variance  between  an  information,  charging 
that  defendant  testified,  "in  substnnce  and  ef- 
fect," that  he  did  not  know  the  defendants  then 
on  tri^  were  among  those  who  weut  with  him  in 
bis  wagon  to  the  point  near  where  an  assault 
with  intent  to  murder  was  committPd,  and  the 
transcript  of  defendant's  testimony,  from  which 
it  appeared  that  he  attempted  to  convey  the 
impression  that  auch  defendants  might  or  might 
not  have  been  with  him  at  that  time,  bnt  that 
he  was  unable  to  sUte  positively  either  way. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §8  101-106.] 

10.  Perjury   «=>31  —  Adhirisibation  of 
Oath— Pbesuuption.  , 

In  a  prosecution  for  perjury,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  the  oath  was  properly  administered 
to  defendant  in  the  case  wnarein  he  is  alleged  to 
have  committed  the  perjury. 

rF.d.  Note.— For  other  casea^  see  Perjury, 
Cent  Dig.  8  lOT.] 
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IX.  Pebjttbt  «=»10— ADUiinsTBATion  or  Oath 

— Waives  of  Objictioit. 
Where  defmdant  on  trial  for  j^ijurjr  did 
not  object  to  the  form  of  the  administration  of 
the  oath,  at  the  time  be  gave  the  false  testi- 
mooy.  he  cannot  claim  that  its  adminiatration 
was  not  in  conformity  with  law. 

[Ed.  Note— For  other  eases,  see  Perjnry,  Cent 
DliE.  iS  36,  37.] 

12.  Cbiuihal  Law  4s>S29(1)— BBrnaAX.  of 

iNBTBUCnona  COTEKBD. 
In  a  prosecution  for  perjury,  the  refusal  of 
an  instruction  defining  the  words  "willfuUy"  and 
"corruptly"  was  not  error,  where  instructions 
given  sufficiently  defined  tbeso  terms  for  the 
purposes  of  the  case,  and  under  such  iustroctlons 
the  jury,  in  finding  a  verdict  of  guilty,  must 
have  found  that  the  testimony  was  willfully  and 
corruptly  given, 

[Ed.  Note.— For  other  caseSi  see  .Criminal 
Law,  Cent  Dig.  S  2011.] 

13.  Perjubt  ^338— Findings. 

A  finding,  in  a  prosecution  for  perjury,  that 
defendant  knowingly  awore  falsely  necessarily 
implies  a  finding  that  he  swore  willfully  and 
corruptly. 

[Ed.  Nnte.— For  other  caaesi  see  Perjury,  Cent, 
Dig.  s  lao.] 

14.  Gbimtnai.  Law  «=>823(6)  —  Buttbal  of 
iNSTBUcnoN  Covered — Pebjubt. 

In  a  prosecution  for  perjury.  It  was  not 
error  to  refuse  an  instruction  that  defendant 
should  be  acquitted,  if  at  the  time  of  giving  the 
alleged  false  testimony,  through  embarrassment, 
excitement,  or  fear,  he  was  unable  to  recall  the 
fact  to  which  he  was  testifying,  where  the  jury 
were  instructed  that  false  swearing  under  an 
hunest  belief  that  the  statements  are  true  is  not 
perjury,  that  they  were  to  determine  fmn  the 
evidence  whether  auch  honest  belief  existed,  aod 
that  if  defendant  an'ore  falaeiy  without  rea- 
sonable grounds  to  believe  Ilia  statements  true, 
he  was  guilty  of  perjury. 

[Ed.  Note. — For  other  casea  see  Criminal 
Law,  Cent  Die.  IS  l»9-.f-1904rsi&8.] 

16.  Cbihinai,  Law  «=3ll72(l)— Habuless  Bb- 

BOB— Submission  of  Issues. 
In  a  perjury  case,  the  submission  to  the 
jury  of  the  question  of  the  materiality  of  the 
alleged  testimony  did  not  require  reversal,  where 
sadi  testimMiy  was  clearly  msteiiaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  3128.  3154~] 

Error  to  District  Court,  Boulder  Gouiity; 
Nell  F.  Graham,  Judge. 

Zell  Wheeler  was  convicted  of  perjury,  and 
brings  error.  Affirmed. 

Oscar  A.  Johnson  and  Guy  D.  Duncan, 
both  of  Boulder,  for  plaintiff  in  error.  Fred 
Farrar.  Atty.  Gen.,  and  Ralph  E.  C.  Kerwlu. 
Asst.  Atty.  Gen.,  tor  the  People. 

BAIl^BY,  J.  IMalntlff  in  error  was  tried 
and  convicted  In  the  District  Court  of  Boul- 
der County  of  the  crime  of  perjury  because 
of  certain  testimony  he  had  theretofore  glv- 
ttt  In  the  trial  of  a  criminal  case  lu  that 
ooort  Judgment  was  entered  on  a  verdict 
of  guilty,  and  the  case  now  Is  here  for  review 
on  error.  Only  a  few  of  the  numerous  as- 
slgnments  of  error  have  been  urged. 

[1,2]  It  appears  that  one  of  the  talesmw 
dlaclosed  ivon  voir  dire  that  he  had  been 
nmunoned  aa  a  special  Tenlreman,  but  had 
not  aerred  as  a  juryman,  dnrlns  the  year 


preTlons  to  the  trial  of  the  plalntlfr  la  er- 
ror. He  was  challenged  by  the  people,  the 
challenge  waa  resisted,  and  sustained  1^  the 
court  'mis  la  the  fint  asslKnmmt  argued. 
It  Is  ndther  shown  nor  alleged  tliat  the  Jury, 
as  finally  diOsen.  was  not  cunpetent  and  im- 
partial, or  that  the  d^endant  exhausted  hts 
peremptory  diaUenges  before  the  Jury  was 
finally  secured.  D^endant  was  entitled  to 
a  trial  by  a  competent  jury,  but  not  by  any 
particular  persons,  even  though  those  whom 
he  preferred  may  have  been  competent  24 
Cyc.  324.  As  the  court  Is  the  trier  of  the 
juror's  qualifications,  its  decisions  should  not 
be  disturbed,  except  upon  abuse  of  a  discre- 
tion thus  exercised.  Union  Gold  Mining  Com- 
pany V.  Rocky  Mt  Nat  Bank,  2  Colo.  566; 
Collins  V.  Burns,  16  Colo.  7,  26  Pac.  145; 
Babcock  v.  People,  13  Colo.  515,  22  Pat  817. 

[3-B]  The  case  In  which  the  alleged  per- 
jured testimony  was  given  was  one  for  as- 
sault with  IntCTt  to  murder.  In  the  Introduc- 
tion to  the  clerk's  record  of  the  case  It  was 
made  to  appear  that  the  defendants  therein 
had  been  arraigned  upon- the  charge  of  mur^ 
der.  The  record  Itself,  however,  shows  that 
in  the  Information  the  defendants  were  charg- 
ed with  the  offense  of  assault  with  intent 
to  murder.  At  the  beginning  of  the  trial 
an  attempt  was  made  to  correct  tbls  ^ 
ror  nunc  pro  tuu^  whldi,  howerer,  seems  to 
have  been  abandoned.  Sboitly  afterward, 
the  judge  who  presided  at  the  trial  of  the 
case  in  which  the  improper  entry  occnrred 
made  and  entered  In  opea  court  an  order  cor- 
recting the  record.  The  record  so  amended 
was  introduced  in  evidence  in  the  case  at 
bsr,  over  the  objection  and  exception  of  plain- 
tiff In  error,  on  the  ground  that  he  had  a 
right  to  rely  upon  the  record  as  It  stood  pre- 
vious to  correction.  Thla  position  is  unten- 
able. The  court  has  inherent  power  to  cor- 
rect Its  own  record  so  as  to  mahe  it  speak. 
the  truth.  Breene  v.  Booth,  3  Colo.  App.  470, 
33  Pac.  1007^  Pleyte  v.  Pleyte,  16  Colo.  44, 
24  Pac.  679.  Neither  Is  the  record  subject  to 
collateral  attack.  Moreover,  the  state  of  the 
record  In  a  previous  case  does  not  concern 
the  plaintiff  In  error,  as  perjury  may  be  com- 
mitted even  In  a  trial  the  records  of  which 
contain  error  of  a  character  to  necessitate 
a  reversal. 

[7, 1]  Error  is  assigned  because  the  court 
refused  to  direct  a  verdict  of  not  guilty  on 
the  ground  that  the  alleged  perjured  testi- 
mony was  Immaterial.  Perjured  testimony 
to  be  material  need  not  be  directly  to  the 
main  Issue;  If  It  has  a  tendency  to  prove 
any  material  fact  In  the  chain  of  evidence, 
that  makes  It  material.  If  it  be  substan- 
tially material  It  Is  sufficient.  SO  Cyc.  1419. 
The  term  "material  matter"  refers  not  <»ily 
to  the  main  fact  which  Is  the  subject  of  In- 
quiry, but  also  to  any  tact  or  circumstance 
whldi  tOHls  to  corroborate  or  strengthen  tlw 
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proof  adduced  to-  establish  the  main  fact 
Thompson  v.  People,  26  Colo.  496,  59  Pac.  51 ; 
In  re  Franklin  County,  5  Ohio  Dec.  691; 
People  V.  GreenweU,  5  Utah.  112,  13  Pac  89. 
It  was  contended  by  the  People  that,  on 
the  morning  of  the  assault.  Wheeler  was 
hired  by  the  defendants  and  others  to  drive 
them  from  Erie  to  a  point  near  Hecla  Heights, 
In  Boulder  County,  which  he  did.  and  that 
after  they  left  his  wagon  they  went  to  a  straw 
stack  and  Immediately  began  shooting  at  the 
Ilecia  mine  property.  To  show  that  the  de- 
fendants were  at  the  place  where  the  alleged 
oCTeuse  was  committed  at  the  time  it  was 
committed  was  one  of  the  material  facts  to 
be  established.  No  other  single  fact  In  the 
chain  of  facts  could  well  be  more  material. 

II]  It  is  also  urged  that  there  is  a  fatal 
variance  between  the  language  used  in  the 
iufonnatlou  In  stating  the  alleged  false  tes- 
timony, and  the  proof  in  this  behalf  adduc- 
ed at  the  trial.  The  information  charges 
that  the  defendant  testified  "in  substance  and 
effect"  that  he  did  not  know  whether  the 
defendants  then  oa  trial  were  among  those 
who  went  with  him  in  his  wagon  to  a  point 
near  Hecla  Heights  on  a  certain  morning  in 
April,  1914.  From  the  transcript  of  his  evi- 
dence It  Is  clear  that  he  did  substantially 
so  testify.  It  Is  clearly  manifest  that  he  de- 
sired, and  attempted,  to  convey  the  impres- 
sion that  the  defendants  might,  or  might  not, 
have  been  with  him  at  that  time,  but  that  he 
was  unable  to  state  positively  either  way. 
This  proof  corresponds  in  substance  to  the 
t^iarge  made  In  tbe  Information,  and  this 
Is  all  that  the  law  requires.  30  Cyc,  1442. 

[It,  11]  It  la  alleged  that  tbere  was  not 
safflcient  evidence  to  show  that  the  oath  had 
been  properly  administered  to  the  defendant, 
or  that  it  had  been  given  to  him  while  he  had 
his  right  hand  raised.  In  the  absence  of  any 
eridrace  to  the  contrary,  It  will  be  presumed 
that  the  oath  was  properly  administered. 
Thompson  t.  People,  supra.  Besides,  no  ob- 
jection was  made  at  the  time  to  tbe  form  of 
Its  administration;  plaintiff  in  error  took 
the  oath,  and  testified  under  It,  and  cannot 
now  claim  that  Its  administration  was  not  in 
conformity  with  law.  30  Cyc.  1417. 

[1 2, 1 31  The  refusal  to  give  a  certain  of- 
fered Instruction,  In  which  the  words  **wll-: 
folly,**  and  "corruptly"  were '  defined,  was 
not  error.  Other  tnstructlona  suffldeutly  de- 
fined these  terms,  so  fbr  as  they  are  appli- 
cable to  tbls  case,  and  under  these  Instruo^ 
tions  the  Jury  must  bave  ft>nnd  the  testimony' 
to  have  been  glva  wilfully  and  corruptly  in 
order  to  bave  returned  a  verdict  of  guilty. 
Whether  it  was  given  wilfully  and  corruptly 
was  a  matter  for  the  Jury  to  determine,  and  If 
the  Jury  fonnd  that  the  def«idaDt  knowingly 
■wore  fats^,  the  wilfulness  and  o>rruptlon 
Is  necessarily  implied.   30  Oyc.  1457;  Mor- 


gan V.  State,  63  Miss.  162 ;  Brown  T.  State, 
67  Hiss.  424. 

[14]  Error  Is  urged  upon  the  refusal  to 
give  another  Instruction,  the  substance  of 
whI(Ai  was  that  If  defendant,  at  the  time  he 
gave  the  alleged  talae  testimony  was,  through 
embarrassment,  exdt^ent  or  fear,  unable 
to  recall  the  fact  to  which  he  was  testifying, 
he  should  be  acquitted.  Instruction  number 
7,  as  given,  In  substance  Instructs  the  jury 
that  false  swearing  under  an  honest  belief 
that  the  statements  are  true,  is  not  perjury ; 
that  they  are  to  determine  from  the  evidence 
whether  such  honest  belief  exists;  that  If 
he  swore  falsely  without  reasonable  grounds' 
to  believe  his  statements  true,  he  was  guilty 
of  perjury.  This  instruction  covers  the  ques- 
tion, if  th^re  be  a  question,  of  Wheeler's  men- 
tal condition  at  the  time,  and  the  refusal  of 
the  modified  Instruction  is  not  prejudicial 
error.  There  was  testimony  to  the  effect  that 
he  disclosed  no  embarrassment  at  the  trial; 
that  previously,  before  the  grand  Jury,  he 
readily  reniemt>ered  that  defendants  were  In 
the  wagon  with  him  at  the  time  In  question ; 
that  shortly  before  the  trial  he  rq>eated 
this  statement  to  tbe  district  attorney  and 
others;  and  that  when  arrested,  immediate* 
ly  after  giving  the  alleged  perjured  testi- 
mony, be  admitted  that  be  bad  lied  while  on 
tbe  stand,  and  requested  an  c^portanltgr  to 
go  back  and  correct  bis  statements. 

[1i]  By  instruction  number  9  the  question 
of  the  materiality  of  the  alleged  perjured 
testimony  was  submitted  to  the  Jury,  and  this 
Is  assigned  as  further  error.  In  Thompson 
V.  People,  supra,  the  same  question  was 
raised,  and  the  court  passed  upon  It  in  the 
following  language,  wbldb  Is  appllcaUe  to 
the  point  here  Involved: 

"The  next  error  relied  on  Is  the  giving  of  1n- 
stniction  number  eieht  which  Is  snbetantially 
in  the  languaee  of  the  inrormation,  because  it 
leaves  to  the  jury  the  question  of  the  material- 
ity of  the  a11ef;ed  false  testimony.  That  on  a 
trial  for  perjury,  the  question  of  the  materiality 
of  the  testimony  is  one  of  law  for  the  court,  is 
well  settled,  and  in  this  particular  the  instruc- 
tion as  given  was  objectionable.  As  we  have 
seen  from  an  examination  of  tbe  testimony,  tbe 
evidence  of  plaintiff  in  error  was  jnaterinl.  and 
tbe  district  court  would  ha^'e  been  compelled  so 
to  charge,  and  must  necessarily  have  so  found 
in  overruling  the  motion  for  a  new  trial;  so 
that  the  Biihmission  of  the  questicHi  of  the  ma- 
terlalitjr  of  the  evidence  to  the  jury,  they  having 
found  ID  their  verdict  that  the  false  testimony 
was  material,  in  no  way  prejudiced  the  riehtf 
of  plaintiff  in  error.  State  v,  Lewis,  10  Kan, 
157 ;  Montgomery  v.  State,  40  S.  W.  (Tex.  Or. 
B.)  805." 

Other  errors  assigned  have  not  been  ar- 
gued, and  do  not  merit  discussion.  PlalntlfT 
had  a  fair  and  Impartial  trial,  end  the  Jndg* 
meat  will  be  aflSrmed. 

Judgment  affirmed. 

WHITB,  a  J.,  and  ALLES,  J.,  cmcur. 
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PEOPLE  hf  PALBfEB,  Dist  Attr-.  «x  ML 
FRANCIS  et  aL,  t.  ESCHEMAN. 
(Na  9066.) 

(Supreme  Coort  of  Colmdo.    May  7,  1817.) 

Time  ^s»4— "Tbu  Pbecbdino"— Ibbxoattom 
Districts  —  EutcnoKS  —  Statute  —  Con- 

BTRUCTION. 
Rev.  St.  1908.  fi  3445.  provides  that  district 
electi(»i  shall  be  held  on  the  firat  Tuesday  after 
the  first  Mraday  in  each  year.  Lawa  191S,  p. 
299,  {  3,  amending  Rev.  St  1906.  |  3443,  pro- 
vides that  at  all  elections  held  for  director  of 
an  irrigation  district  every  citizea  owning  agri- 
cultural land  within  the  district  who  has  paid 
property  tares  within  said  district  during  the 
"year  preceding"  shall  be  eotitled  to  vote,  lleld, 
that  tne  words,  "preceding  year,"  mean  the 
preceding  twelve  months,  and  not  the  preceding 
calendar  year. 

[E^d.  Note.— For  other  eaaei,  see  Time,  Cent. 
Dig.  S  4.] 

Error  to  District  Court,  Costilla  County; 

A.  Watson  McHendrte,  Judge. 

Action  by  the  People,  by  Jobn  I,  Palmer, 
IMstrict  Attorney  of  the  Twelfth  Judicial  Dis- 
trict, ca  the  relation  of  Ira  E.  Francis  and 
others,  against  Henry  Escheman.  Judgment 
for  defendant,  and  plaintiff  inings  error.  Af- 
firmed. 

John  I.  Palmer,  Dlst  Atty.,  of  Saguache,  F. 

B.  Webster,  of  San  Luis,  and  Melville  &  Mel- 
ville, of  Dearer,  for  plaintiff  in  error.  Eliasi 
H.  Ellitborp,  of  San  Lula,  for  defendant  in 
error. 

TELLER,  J.  This  was  an  action  under 
chapter  28  of  the  Code  to  remove  defendant 
in  error  from  the  office  of  director  of  an  Ir- 
rigation district,  and  to  seat  In  his  place  one 
who  was  the  opposing  candidate  at  the  dis- 
trict election  In  December,  1915.  It  Is  stipu- 
lated that  if  the  words,  "year  preceding,"  In 
section  3  of  chapter  104  of  the  Session  Laws 
of  1915  mean  the  12  months  Immediately  pre- 
ceding the  date  of  the  election,  or  during  the 
calendar  year  of  1915,  the  defendant  In  error 
should  be  declared  elected;  but  If  those 
words  mean  the  calendar  year  of  1914,  then 
the  relator  Grlmwood  should  be  declared 
elected  to  said  office. 

The  law  provides  that  district  elections 
shall  be  held  on  the  first  Tuesday  after  the 
first  Monday  In  each  year.  Section  3-H5,  R. 
S.  1908.  For  the  plalntlET  In  error  it  Is  urged 
that  the  word  "year"  used  in  a  statute  Is  or- 
dinarily considered  to  refer  to  a  calendar 
year  beginning  January  1st  and  ending  De- 
cember 31st.  We  think  the  words  in  the 
statute  In  question  mean  the  preceding  12 
months,  and  not  the  preceding  calendar  year. 
This  constmctlon  appears  better  to  effect  the 
purpose  of  the  act  than  would  the  other  con- 
Btructlon.  There  Is  no  apparent  reason  why 
a  property  owner  in  the  district  who  lias  paid 
taxes  on  property  therein  during  the  year 
1915  should  be  denied  the  right  to  vote  be- 
cause, perchance,  be  purchased  the  property 


to  1914  after  the  taxes  had  been  paid.  The 
law  should  be  liberally  Interpreted  to  give  the 
owners  of  land  In  the  district  who  possess  the 
qtialiflcations  named  In  the  act  a  voice  in  the 
affairs  of  the  district,  and  so  effect  the  evi- 
dent purpose  of  the  Legislature. 

The  act  of  1915  removed  some  of  the  re- 
strictions on  voters  whi<4i  were  imposed  by 
the  law  of  1007,  thus  enlarging  the  class  en- 
titled to  vote  at  district  elections;  and  to 
hold  that  the  same  act,  by  the  words  quoted, 
restricts  the  right  to  vote  to  those  who  have 
paid  tares  11  months  or  more  before  the  elec- 
tion Is  to  narrow  the  right  without  any  good 
reason  tlierefor.  The  words  "preceding  year* 
have  been  given  the  construction  here  given 
to  them  In  Bovoe  v.  Boyle,  25  Colo.  Ann.  165. 
136  Pac.  467. 

The  Judgment  is  affirmed. 

WHITE,  a  J.,  and  BILI^  J.,  concur. 


CHICACO.  B.  &  Q.  R.  CO.  v.  SCHOOL  DIST. 
NO.  1  IN  YUMA  OOUNTV  et  aU 
(No.  8612.) 

(Supreme  Court  of  Colorado.    May  7,  1917^ 

1.  Statutes  ®=»6  —  Kkaotmbnt  —  Retbrub 
Bills. 

Sess,  Laws  1911.  p.  585,  amending  Rev.  St. 
1908,  8  5895,  providins  for  the  establishment 
and  maintenance  of  schools  and  the  raising  of 
revenue  therefor,  ia  not  a  revenue  law  within 
the  meaning  of  Const,  art  6,  §  31.  requirins 
revenue  hilla  to  originate  in  the  HoHse  of  Rep- 
resentatives. 

[Ed.  Note.— For  other  case*,  see  Statuta^ 
Cent.  Dig.  S  5.] 

a.  }$TATtnxs  e=»6  —  Enactickkt  —  Revbnub 
Bills. 

Under  Const  art  5,  }  31,  requiring  that 
revenue  bills  originate  in  the  House  of  Repre- 
sentatives, the  Senate  having  power  to  originate 
Gen.  Laws  1877.  g§  2447-2544,  being  an  act  to 
establish  and  maintain  school  systems,  although 
such  act  included  provisions  for  the  raising  of 
necessary  revenue,  the  Senate  thereafter  nad 
the  power  to  oriiriBiite  acts  amendatory  of  the 
Scliool  Act  which  provided  for  the  levy  and  crf- 
lection  of  school  taxes. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  S  5.] 

3.  Statutes  <&=>6  —  Enactment  —  Revenitx 
Bills— "Defratino  Expenses  of  trb  Gov- 
ernment"- "seifvtce  of  the  govebsmertt" 
— "Lkvtino'of  Taxes." 

The  levy  of  school  taiea  is  not  taiatioD  for 
"defraying  expenses  of  the  government"  or  for 
the  "sprvire  of  the  govemmpnt,"  and  is  not  "tha 
.Icvyin?  of  taxes''  in  the  strict  sense  of  the  words 
within  the  racaninfr  of  Const  art  5,  ji  31,  re- 
quiring that  all  revenue  bills  originate  In  tbm 
House  of  Representatives. 

[Ed.  Note.— For  other  cases,  see  Statutes, 

Cent  Dig.  §5. 

For  other  definitions,  see  Worvia  and  Phrases, 
First  and  Second  Series,  Levy  of  Taxes.] 

4.  Words  ano  Phrases— "Government." 

"Government"  is  the  exercise  of  authority 
in  the  administration  of  the  affairs  of  the  state, 
community,  or  aociety ;  the  aiithoritative  direc- 
tion and  restraint  exercised  over  the  actions  of 
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nm  Id  eommaiiities,  societies,  or  itatea  (citing 
Words  and  Pbrases,  Govrrnment). 

B.  CoxsTiTDTioNAL  I*A.w  «s»48 — Consmuo- 

noH  OF  Statute. 
Where  a  statute  Is  assailed  as  anconstitutioD- 
al  and  there  are  two  possible  interpretations, 
tbe  conrt  will  adopt  that  construction  hr  which 
the  utatute  will  be  constitutional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Taw.  Cent  Dig.  §        Stotutes.  Cent  Dig. 

mi 

6l  Co?tenTUTiO'TAt  Law  «=»48  —  Constbuo- 
•not  or  Statute— Co NBTiTUTioNALiTY. 
A  statute  munt  be  held  constitutional  unless 
thf  coDtrar;  appears  beyond   all  reasonable 
^ubt 

[Kd.  Note. — For  -other  cases,  see  ConstituHon- 
al  T.aw.  Cent  Dig.  <  4G;  Statutes,  Cent  Dig. 
196.] 

Error  to  District  Court  City  and  County 
of  Denver;  James  H.  Teller,  Judge. 

Action  by  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  a  corporatloD, 
■gninst  School  District  No.  1,  County  of 
Tuma,  and  another.  Judgment  for  defeod- 
anta,  and  plaintiff  brings  error.  Affirmed. 

E.  E.  Whltted  and  Thos.  R.  Woodrow,  both 
of  nenrer,  for  plaintiff  In  error.  Jo.  A. 
Fowler,  of  Denver,  for  defendants  In  error. 

ALLEN,  J.  This  was  an  action  brought 
by  the  Chicago.  Burlington  &  Qulney  Rail- 
road Company  to  recover  a  portion  of  the 
"Special  School  Tax"  pafd  by  the  company 
ander  protest  to  the  treasurer  of  Yuma  coun- 
ty. The  school  tward  of  the  defendant 
school  district  No.  1,  certlfled  to  the  board 
of  county  commissioners  of  Yuma  county  a 
ZO-mlll  levy,  the  board  made  the  same,  and 
the  assessor  used  the  levy  In  extending  taxes 
against  the  property  of  the  plaintiff  railroad 
company.  The  levy  was  certified  and  made 
under  chapter  206  of  the  Sessi(m  Laws  of 
1911,  twlng  an  act  entitled 

"An  act  to  amend  srction  tive  thousand  right 
hundrod  and  ninety-five  (r»805)  of  the  Revised 
Statutes  of  Colorado,  1908." 

The  complaint  was  yrnwn  upon  the  theory 
that  this  act  Is  one  for  raising  revenue, 
within  the  meaning  of  section  31  of  article  0 
of  the  Constitution  of  the  state  of  Colorado, 
and,  the  hill  having  originated  In  the  Senate, 
the  act  is  unconstitutional  and  void  becnuse 
enacted  in  violation  of  the  above  constitur 
tional  provision.  A  demurrer  to  the  com- 
plaint was  sustained,  and,  the  plaintiff  elect- 
ing to  abide  by  the  complaint.  Judgment  was 
entered  for  defendants.  Plaintiff  brings  the 
case  here  upon  error.  The  sole  question  pre- 
sented by  the  assignments  of  error  and 
briefs  of  counsel  Is  the  constitutionality  of 
chapter  208  of  the  Session  Laws  of  1911. 

Chapter  200  of  the  Session  Laws  of  1911, 
the  act  In  question,  was  an  act  amending 
section  5895,  Revised  Statutes  of  1906.  That 
section  was  a  part  of  the  school  laws  of  the 
state,  which  are  embraced  In  chapter  124  of 
the  Revised  Statutes  of  1908.  These  laws 
were  enacted  In  obedience  to  section  2  of 


article  9  of  the  Constitution,  which  Is  as  fol- 
lows: 

"The  General  Assembly  shall,  as  soon  as  prac- 
ticable, provide  for  the  estBhlishragnt  and  main- 
tenance of  a  Shoroiigh  and  uniform  system  of 
free  public  schools  throughout  the  state,  where- 
in all  residents  of  the  state,  between  the  ages 
of  six  and  twenty-one  years,  mny  bo  clucated 
gratuitously.  One  or  more  public  schools  shall 
be  maintained  in  each  school  district  within 
the  state,  at  least  three  months  in  each  year; 
any  school  district  failing  to  have  such  school 
sball  not  be  entitled  to  receive  any  portion  of  Uie 
school  fund  for  that  year." 

The  first  legislation  pursuant  to  the  above 
constitutional  requirement  was  chapter  92 
of  the  General  Laws  of  1877,  entitled 
"Schools,"  the  same  consisting  of  an  act  en- 
titled "An  act  to  establish  and  maintain  a 
system  of  free  schools,"  approved  March  20, 
1877.  G.  L.  1877.  pp.  807-841.  88  2447-2544. 
The  section  of  the  act  of  1877  corresponding 
In  Its  subject-matter  to  secUon  6895,  B.  S. 
1908,  was  section  66.  This  sectttm,  ammff 
others,  was  amended  by  the  Laws  of  1881, 
p.  21L  The  school  laws  were  carried  into 
the  General  Statutes  of  1883  under  chapter 
97  thereof,  and  section  66  became  section  67, 
G.  S.  1883,  S  3062.  The  act  was  again  amend- 
ed in  1887  by  an  act  entitled  "An  act  to 
amend  chapter  97  of  the  General  Statutes 
entitled  'Schools.'"  Session  Laws  1887.  p. 
370.  The  act  of  1887,  among  other  ttitngs, 
amended  section  67,  and  that  section,  as 
amended,  became  section  5805,  R.  S.  1008. 

As  a  first  step  In  the  conslderatloa  of  the 
case  at  bar,  it  is  proper  to  determine  whether 
or  not  the  act  of  1877*  above  mentioned,  was 
an  act  ''for  raising  revenne"  within  the  mean- 
ing of  section  31  ot  artlfde  S  of  the  state  Con- 
stitution, which  reads: 

"AD  bills  for  raising  revenue  shall  originate  in 
the  House  of  Representatives;  but  the  Senate 
may  propose  amendments,  as  in  case  of  other 
biUs." 

The  main  purpose  of  the  act  of  1877  was 
"the  establishment  and  maintenance  of  a 
thorough  and  uniform  system  of  free  public 
schools  throughout  the  state."  The  pro- 
visions which  It  contained  for  the  levy  and 
collection  of  taxes  was  incident  to  the  main 
purpose,  bat  such  provisions  were  necessary 
in  order  that  the  main  purpose  might  be 
carried  out  and  a  school  system  established 
and  maintained.  With  respect  to  the  taxation 
provisions  being  incident  to  the  main  pur- 
pose of  the  statute,  the  act  of  1877  is  analo- 
gous to  many  laws,  both  state  and  federal. 
In  the  case  of  Assurance  Co.  v.  Clayton,  54 
Colo.  256,  130  Pac.  330,  the  court,  In  speak- 
ing of  chapter  103  of  the  Session  Laws  of 
1907,  which  was  an  insurance  act,  used  the 
following  language: 

"A  bill  designed  to  accomplish  some  well-de- 
fined purpose  otlicr  than  raising  revenue,  is  not 
a  revenue  measure.  Merely  because,  as  an  in- 
cident to  its  main  purpose,  it  may  contain  pro- 
visions, the  enforcement  of  which  produces  a 
revenue,  does  not  make  it  a  revenue  measure. 
Revenue  bills  are  those  which  have  for  their  oIk 
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ject  the  levying  of  taxes  Id  the  strict  sense  of  the 
words.  If  the  principal  object  is  another  pur- 
pose, the  incidental  production  of  revenue  grow- 
ing out  of  the  enforcement  of  the  act  will  not 
make  it  a  bill  for  raising  revenue." 

In  the  case  of  Geer  v.  Board  of  Commla* 
sloners,  97  Fed.  435,  38  O.  C.  A.  250,  the 
United  States  Clrcnlt  Court  of  Appeals  had 
u&der  consideration,  among  otber  things,  the 
coostltuttonallty  of  the  act  of  1889  (Session 
Laws  Colo.  1889,  pp.  31.  32),  antborizlng 
counties  to  refnnd  tbelr  Judgment  and  bond- 
ed debts,  which  act  provided  for  certain 
levies  for  carrying  out  the  purposes  of  the 
act  To  the  contentloa  that  the  act,  having 
originated  In  the  Senate,  was  void  because 
It  was  a  bill  "for  ralMng  revenw,"  within 
the  meaning  of  section  31,  art.  6  of  the  state 
Constitution,  the  court  replied: 

"But  a  bill  for  raising  revenue,  within  the 
meaning  of  this  provision  of  the  Constitution,  is 
one  which  provides  for  the  levy  and  collection  of 
taxes  for  the  purpose  of  paying  the  officers  and 
of  defraying  the  expenses  of  the  government. 
This  net  was  not  of  that  character.  Its  main 
purpose  was  to  authorize  certain  quasi  munici- 
pal corporations  to  refund  their  debts.  The  nro- 
visions  for  the  levy  and  collection  of  taxes  which 
it  contained  were  mere  incidents  to  the  general 
refunding  legislation  which  it  carried.  •  *  * 
These  provisions  raise  no  revenue  for  the  gov- 
ernment, but,  on  the  other  hand,  the  act  express- 
ly provided  that  the  moneys  derived  from  the 
levfes  made  under  it  should  not  be  appropriated 
to  pay  the  officers  of  the  state  or  of  the  couoty, , 
or  to  defray  the  expenses  of  governing  the  peo- 
ple.   

The  language  quoted  from  the  above  cases 
Is  in  accord  with  numerous  authorities.  U. 
S.  V.  Mayo,  26  Fed.  Cas.  No.  15,755 ;  U.  S.  v, 
James,  26  Fed.  Cas.  No.  15,464.  13  Blatch. 
207;  Northern  Counties  Trust  v.  Sears,  30 
Or.  388.  41  Pac.  931,  35  L.  B.  A.  188 ;  U.  S. 
v.  Norton,  91  U.  S.  569,  23  L.  Ed.  454;  .Twin 
City  Bank  v.  Nebeker,  167  U.  S.  196,  17  Sup. 
Ot  766,  42  L.  Ed.  134 ;  Fletcher  v.  Oliver.  25 
Ark.  289;  Commonwealth  v.  Bailey,  81  Ky. 
395;  1  Story  on  the  Constitution  (5th  Ed.) 
880;  86  Cyc.  046.  The  case  of  Fletcher  v. 
Oliver,  supra,  contains  the  following  expres- 
sAoat 

"There  are  many  laws  that  provide  for  rais- 
ing money  by  taxation  that  are  not  revenue  laws. 
The  lavr  under  which  the  city  derives  the  power 
to  tax  tbe  property  within  its  limits,  originated 
in  the  Senate.  Tbe  law  organizing  schools,  and 
permitting  the  levy  of  a  tax  for  that  spedfic  pur- 
pose, originated  tn  the  Senate,  and  do  one  ever 
dreamed  of  calling  them  revenue  laws." 

[1,2]  Under  the  authorities  dted  (and 
there  appear  to  be  none  to  the  contrary) 
there  can  be  no  question  but  that  the  act 
of  1877,  providing  for  the  establishment  and 
maintenance  of  a  system  of  free  schools,  was 
not  an  act  "for  raising  revenue"  within  the 
meaning  of  section  31  of  article  5  of  the  state 
Constitution.  The  Senate,  therefore,  had  the 
power  to  originate  the  bill  which  became  the 
act  of  1877.  If  the  Senate  had  the  power  to 
originate  a  general  and  complete  statute,  as 
was  the  act  of  1877,  there  does  not  appear  to 
be  any  good  reason  why  the  Senate  cannot 
ortglnate  a  series  of  acts  when  eadi  Is  but 


a  part  of  the  complete  and  general  law  and 
all,  taken  together,  are,  and  amount  to  tiie 
same,  as  one  complete  and  general  act. 

It  la  true  that  In  a  general  act,  as  In  the 
act  of  1877,  the  provisions  for  the  levy  and 
collection  of  taxes  are  Incident  to  the  main 
purpose  of  the  statute,  while  in  a  special  act 
such  provisions  may  be  all  that  Is  contained 
in  the  same.  But  It  appears  from  most  of 
the  authorities  cited  that  the  general  act  un- 
der consideration  In  those  cases  was  upheld, 
not  only  because  the  taxation  features  there- 
in were  incident  to  the  main  purpose  of  the 
act,  but  also  because  the  taxation  provided 
for  was  not  that  kind  of  ta&atlon  which  was 
for  paying  officers  or  defraying  the  expenses 
of  the  government. 

The  act  of  1911,  in  controversy,  considered 
by  Itself,  does  not  provide  for  any  other  tax- 
ation than  that  for  the  support  and  benefit 
of  a  school  system.  So  far  as  pertinent  to 
the  subject  under  consideration,  the  act  reads 
as  follows: 

"5S95.  On  or  before  the  day  designated  by 
law  for  the  commissionera  of  each  county  to 
levy  the  requisite  taxes  for  the  then  ensuing 
year,  the  school  board  in  each  district  shall  cer- 
tify to  the  board  of  county  commissioners  a 
statement  showing  the  aggregate  amount,  which, 
in  the  judgment  of  said  school  board,  it  is  nec- 
essary to  raise  from  the  taxable  property  of 
said  district,  to  create  a  special  fund  for  any 
of  the  purposes  specified  in  section  51  of  this 
chapter;  said  statement  shall  also  show  the 
items  composing  said  aggregate  and  the  purpose 
to  which  it  is  intended  to  devote  each  sum  so 
itemized.  It  shall  thereupon  be  tbe  duty  of  the 
county  commissioners  to  levy,  at  tbe  same  time 
that  other  taxes  are  levied,  such  rate,  within  the 
limits  allowed  tiy  law,  as  will  produce  the  ag- 
gregate atnonnt  so  certified.  The  amount  w 
such  special  tax.  which  shall  be  assessed  to  each 
taxpayer  of  such  district,  shall  be  placed  in  a 
separate  column  of  the  tax  hook,  which  shall  be 
headed  'Special  School  Tax,'  provided,  in  the 
case  of  districts  of  the  third  class  no  higher  rat« 
than  twenty  mills  per  dfdlar  shall  be  levied. 

Section  SI,  referred  to,  is  section  5925.  R. 
S.  1908,  wlilcb  enumerates  the  powers  of 
sduwl  boards,  who  are  required,  among  other 
things,  to  employ  and  pay  teachers,  to  pro- 
vide scliool  furniture  and  equipment,  and  to 
provide  books  for  indigent  children,  to  lepaXr 
school  buildings,  and.  when  necessary,  to  rent. 
buUd,  or  remove  w^HMlhonses.  To  use  the 
language  the  court  in  the  case  of  Assur- 
ance Co.  V.  Clayton,  54  Colo.  256,  130  Pac. 
390,  does  the  foregoing  statute  have  for  Its 
object  "the  levying  of  taxes  In  tbe  strict 
sense  of  the  words"?  Or,  In  the  language  of 
the  opinion  In  Qeer  v.  Board,  supra.  Is  the 
levy  provided  for  "defrajing  tbe  expenses  of 
the  government"?  The  case  of  Common- 
wealth T.  Bailey,  81  Ky.  395,  399,  contains 
the  following  In  the  opinion: 

"The  principle  underlying  this  provision  of 
the  Constitution  is  founded  on  the  ground  that 
the  people  are  bound  to  pay  the  taxes  to  support 
the  government  in  consideration  of  protection  to 
their  lives,  liberty,  and  property:  hence  the  Dow- 
er of  taxation  was  placed  in  the  hands  oi  the 
popular  branch  ot  the  Legislature  as  a  means  of 
security  to  the  peasHe,  from  whom  its  members 
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aw  aelected,  against  exactions  by  taxation  for 
other  than  strictly  governmental  purposes.  This 
view  excludes  from  the  comprehension  of  this 
ctnstitutiona)  clause  such  bills  as  appropriate 
money  to  or  {n»m  the  treasury,  raised  from  the 
people  in  consideration  of  other  benefits  and 
BtfviMfl  than  protection  in  tbdr  Uvea,  liberty, 
mad  property." 

Tbe  act  of  1911,  In  controversy,  does  not 
provide  for  any  levy  or  taxation  for  paying 
any  public  otucers,  or  for  aiding  la  or  secur- 
ing protection  of  life,  liberty,  and  property. 

(3]  The  levy  and  collection  of  taxes  for  the 
maintenance  of  a  school  system  is  not  taxa- 
ticn  for  "defraying  the  expenses  of  the  gov- 
ernment" as  that  expression  Is  used  in  tbe 
opinion  in  Geer  v.  Board,  supra,  or  "for  the 
service  of  the  govemmeuti"  as  the  same  Idea 
is  expressed  in  V.  S.  v.  Mayo,  supra.  The 
making  of  a  tax  levy  for  school  purposes  is 
not  "levying  of  thxes  In  the  strict  sense  of 
tbe  words,"  as  these  words  are  used  in  the 
case  of  Assurance  Co.  v.  Clayton,  64  Colo. 
256,  130  Pac  330,  and  other  cases. 

14]  The  meaning  of  the  term  "government" 
Is  so  commonly  understood  that  to  detlne  the 
same  does  not  appear  to  be  necessury,  yet 
tbe  term,  as  used  in  the  cases  dted,  may  be 
defined  as: 

The  exercise  of  authority  in  the  administra- 
tion o£  the  affairs  of  a  state,  community,  or  so- 
ciety; the  authoritative  direction  and  restraint, 
exercised  over  the  actions  of  men  in  communities, 
societies,  or  states."  People  v.  Pierce.  18  Misc. 
Rep.  S3.  41  M.  Y.  jSupp.  858;  4  Words  and 
PhraKS,  3138. 

[I]  If  It  were  conceded  tiiet  reasons  conld 
be  addoced  for  holding  the  act  of  1011  a  rev- 
enue measure  within  the  meaning  of  section 
31,  art.  6,  of  the  state  ConsUtution,  yet 
since  It  la  possible,  right,  and  proper  to  up- 
hold tbe  act  nnder  the  authorities  cited,  the 
latter  is  clearly  the  duty  of  this  court. 

**Xt  is  an  elementary  principle  that  where  the 
validity  of  a  statute  is  assaUed  and  there  are 
two  possible  interpretations,  by  one  of  which 
the  statute  would  be  unconstitutional  and  by  the 
other  it  would  be  valid,  the  court  should  adopt 
the  construction  which  would  uphold  it."  6 
Ruling  Case  Law,  78,  8  T7. 

((]  We  are  required  to  uphold  legislaticm, 
ttniess  Its  unconstitutionality  appears  beyond 
all  reasonable  doubt.  Farmers'  ludependent 
Ditdi  Co.  V.  Agr.  Ditch  Co.,  22  Colo.  B13,  528, 
45  Pac.  444.  55  Am.  St  Rep.  149;  Denver 
City  V.  Knowles,  17  Colo.  204,  211.  30  Pac. 
KHl,  17  L.  R.  A.  135.  An  act  Is  to  be 
overthrown  only  when  It  is  clear  and  un- 
questioned that  it  violates  the  fundamental 
law.  People  v.  Rucker,  6  Colo.  465,  458; 
People  V.  Goddard,  8  Colo.  432.  437,  7  Pac. 
301 ;  Mnnn  v.  People  of  the  State  of  Illinois. 
94  U.  S.  113,  24  h.  Ed.  77.  These  cases  are 
quoted  from,  with  approval,  In  Consumers' 
league  V.  C.  &  8.  Ry.  Co.,  53  Colo.  54,  58,  125 
Pac  577,  Ann.  Caa.  1914A.  1158.  This  court 
In  People  v.  Commissioners.  12  Colo.  89,  93, 
19  Pac  892.  894,  having  for  determination 
tbe  constitutlcmality  of  the  act  of  1887,  of 


which  the  act  of  1911  in  controversy  la 
am^datory,  used  the  following  language: 

"Tbe  doctrine  is  elementary  that  no  act  of 
the  General  Assembly  should  be  declared  un- 
constitutional unless  it  is  clearly  and  palpobly 
so.  *  *  *  In  a  matter  bo  important  as  the 
maintenance  of  public  schools,  the  courts  should 
incline  to  uphold,  rather  than  to  defeat,  the  ac- 
tion of  tbe  officers  diarged  with  tbe  execution  of 
tbe  laws." 

Upon  tbe  e^mx&a  hereinbefore  stated,  we 
hold  tiiat  tbe  act  of  1911  In  controversy,  the 
same  being  chapter  206  of  tbe  Session  Laws 
of  1011,  Is  not  an  act  "for  raising  revenue" 
wltbln  the  meaning  of  section  31,  art  S,  of 
the  state  Constitution,  and  Is  therefore  con- 
stitutional and  valid. 

The  complaint  was  iMtsed  upon  thb  statute 
of  1887,  or  section  5895.  B.  S.  1008.  as  It 
stood  prior  to  tbe  act  of  1911  amending  the 
same,  and  was  framed  ap<m  tbe  theoiy  that 
tbe  act  of  1011  was  unconstitutional  and  void 
as  being  a  revenue  measure  which  originated 
in  the  Senate.  The  statute  of  1011  being 
constitutional  and  valid,  the  demurrer  to  tbe 
complaint  was  properly  sustained.  The 
Judgment  is  affirmed. 

Affirmed. 

WHITE),  a  J.,  and  BAII;EY,  J.,  cwcnr. 


EMERSON-BEANTINGHAM  IMPLEMENT 

CO.  V.  WOOD.    (No.  8574.) 
(Supreme  Court  of  Colorado.    March  6,  1917. 
Rehearing  Denied  Jane  4, 1017.) 

Sales  ©=33S(7>  —  Buteb's  Action  fob  Rb- 

scis3i0  n— m isbeprese  ntatio  ns. 
Where  a  tractor  was  purchased  under  a 
written  agreement  making  no  rroresentations  re- 
garding the  fuel  it  could  use,  and  tbe  buyer  made 
n  part  payment  and  signed  a  receipt  reiterating 
the  original  contract  terms  after  the  use  of  dis- 
tillate as  fuel  had  proved  ansatisfactory,  be 
cannot  rescind  because  tbe  seller's  agent'  stat- 
ed the  tractor  could  use  aoch  fuel  before  tbe  con- 
tract was  signed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Diit.  §S  74,  75.1 

Blrror  to  District  Conrtt  Denver  County; 
John  H.  Denison,  Judge, 

Action  by  Nicholas  A.  Wood  against  the 
Emerson-Brantlngb&m  Implement  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

Frank  L.  Grant,  of  Denver,  for  plaintiff  In 
error.  W.  O.  Temple  and  B.  M.  SaUn,  both 
of  Denver,  for  defendant  In  error. 

SCOTT,  J.  The  plaintiff  in  error  sold  to 
the  defendant  in  error  under  a  written  con- 
tract, a  Big  Four  gas  traction  engine  for  the 
sum  of  $3,100,  with  freight  to  be  added  from 
Minneapolis,  Minn.,  to  Brlggsdale,  Colo. 
Five  hundred  dollars  was  to  be  paid  in  cash, 
and  the  remainder  in  three  promissory  notes 
— one  for  $200,  due  June  15,  1913;  one  for 
$1,200,  due  November  1,  1913;  and  one  for 
$1,200,  due  November  1, 1914.  This  action  la 
by  the  defradant  in  error  for  a  recls^on  of 
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'tbe  contract  The  agreanent  was  dated 
March  29.  1913,  and.  In  so  far  as  It  seems 

necessarr  to  consider,  recites: 

/Hat  as  Bcton  as  reasonably  possible  after  no- 
tice from  the  purchaser  [N,  A.  Woodl  of  the 
arrival  of  said  engine  at  said  atatioo  [Briggs- 
dale,  Colo.]  to  send  an  operator  at  its  own  ex- 
pense to  start  said  engine  and  instruct  tbe  pur- 
chaser in  its  proper  operation,  and  direct  and 
superrise  the  trial  bereisafter  provided  for. 
The  purchaser  further  agrees  that  he  will  pur- 
chase said  engine  for  the  price  and  settle  for 
It  upon  tbe  terms  hereinafter  set  forth:  If  aft- 
er three  days*  trial  of  the  engine  under  tbe  di- 
rection and  supervision  of  said  operator  in  such 
field  work  as  tbe  purchaser  may  elect  (and  be 
agrees  immediately  upon  arrival  of  the  engine 
to  furnish  the  place  and  deaigoate  the  kind  of 
work  for  inch  trial,  weather  conditions  being 
favorable),  it  shall  be  demonstrated  that  tbe  en- 
gine will  and  does  fulfill  the  following  condi- 
tions: (a)  That  the  engine  will  develop  its  rated 
horse  power  at  the  drawbar,    (b)  That  tbe  en- 

f ine,  if  rated  at  30  or  more  horse  power,  will 
umish  ample  and  steady  power  to  drive  any 
40-inch  cylinder  threshing  machine,  complete 
with  self-feeder,  weigher,  and  blower.  •  •  • 
If  said  engine,  fixtures,  and  equipment  are 
not  so  purchased,  the  purchaser  agrees  within 
two  days  after  the  expiration  of  such  three  days' 
trial  to  return  same  to  said  railway  station,  and 
said  purchaser  further  agrees  that  bis  failure 
to  so  return  said  engine,  fixtures,  and  equip- 
ment within  two  days  after  said  three  days' 
trial  shall  be  proof  conclusive  that  said  mgine 
and  equipment  fulfilled  tbe  warranty  in  every 
respect,  and  shall  constitute  as  acceptance  and 
purchase  of  said  engine,  fixtures,  and  equipment 
by  the  undersigned  at  tbe  price  and  upon  the 
terms  and  conditions  hereinbefore  stated. 

"Sixth,  It  is  mutually  agreed  thnt  said  en- 
gine, fixtures,  and  equipment  are  purchased  upon 
the  following  warranty  ooly,  viz.:  (a)  Should 
any  parts  (except  electrical  parts)  prove  defec- 
tive within  one  year  from  the  date  of  purchase 
of  said  engine,  on  account  of  inferior  material  or 
workmanship,  and  such  parts  be  returned  to  tbe 
Big  Four  Tractor  Works,  Minneapolis,  Minn., 
transportation  prepaid  therdoo,  and  be  found  by 
the  company  to  be  defective  on  account  of  infe- 
rior material  or  workmanship,  said  company  will 
furnish  new  parts  in  lieu  of  such  defective  parts 
on  board  cars.  Big  Four  Tractor  Works,  Minne- 
apolis. Minn.  •  •  • 

"Seventh.  It  is  expressly  agreed  that  settle- 
ment for  or  the  retention  of  said  engine  beyond 
the  time  specified  in  clause  fifth  thereof  shall  be 
a  waiver  of  all  other  representations,  warran- 
ties, terms,  or  contentions  upon  which  said  en- 
gine is  ordered  or  purcfaasra,  except  those  In 
clause  sixth  hereof. 

"Eighth.  It  is  further  agreed  that  this  order 
and  agreement  is  given  and  accepted,  and  the 
sale  and  purchase  of  said  engine,  fixtures,  and 
equipment  are  made,  upon  the  express  condition 
that  this  order  and  agreement  contains  all  tbe 
terms  and  conditions  of  tbe  sale  and  purchase 
of  said  engine,  fixtures,  and  equipment,  and  can- 
not in  any  maimer  be  changed,  altered,  or  modi- 
fied without  the  written  consent  of  the  officers 
of  said  company,  and  that  the  sending  of  any 
person  by  tbe  companjr  to  repair  or  operate  said 
engine  or  tbe  remaining  of  tbe  person  sent  to 
start  said  engine,  after  the  expiration  of  said 
three  days'  trial,  shall  in  no  manner  waive, 
modifr,  or  annul  any  of  the  terms  or  conditions 
hereof." 

At  tbe  foot  of  the  agreement  appears  the 
following,  signed  by  the  plaintiff: 

**I  acknowledge  that  I  fully  understand  all  the 
terms  and  conditions  of  the  above  agreement, 
and  that  I  have  this  day  received  a  copy  of  the 
•ama." 


nie  specific  allegatlonB  of  fraud  upon 
which  the  purchaser  relies  are: 

"(3)  That  the  defendant,  with  intent  to  deceive 
and  defraud  the  plaintifE.  and  to  induce  him  to 
purchase  such  engine,  falsely  and  fraudulently 
.  represented  to  tbe  pinintiff.  at  and  prior  to  the 
time  of  said  sale,  that  the  said  engine  would 
develop  full  thirty  (30)  horse  power,  and  would 
bum  kerosene,  distillate,  and  other  low^rade 
fuel  of  that  character  successfully  and  with 
much  greater  economy  than  any  of  the  so-called 
'kerosene  engines,*  and  that  the  plaintilT  relied 
upon  said  representations  snd  was  thereby  in- 
duced to  purchase  and  pay  for  said  engine  as 
aforesaid. 

"(4)  That  in  truth,  and  as  the  defendant  then 
well  knew,  the  said  representations  made  by 
the  defendant  to  tbe  plaintiff  regarding  said 
engine  as  aforesaid  were  false  and  untrue,  and 
that  the  said  engine  did  not  and  could  not  be 
made  to  develop  a  capacity  of  thirty  (30)  horse 
power,  and  will  not  successfully  bum  kerosene, 
distillate,  or  other  low-grade  fuel  of  that  charac- 
ter, and  cannot  be  successfully  operated  wiUl 
such  fuel,  and  can  only  be  operated  with  gaso- 
line or  naphtha,  the  cost  of  which  fuel  prohibits 
the  use  of  said  engine,  makes  tbe  same  unpracti- 
cnble  for  farming  purposes,  and  renders  the 
said  engine  absolutely  worthless  to  this  plain- 
tiff." 

Verdict  was  rendered  In  favor  of  the  plain- 
tiff below  In  the  following  words: 

"We.  the  jury,  find  the  issues  herein  joined 
for  tbe  plaintiff,  and  assess  his  damage*  at  the 
sum  of  $980.23." 

The  record  does  not  recite  the  formal  de* 
cree,  If  such  was  entered,  but  we  are  advised 
only  that  it  was: 

"Ordered  that  judgment  be  entered  in  favor  of 
tbe  plaintiff  and  against  the  defendant  in  at*- 
cordanoe  with  the  verdict  herein." 

We  are  not  advised  by  the  record  aa  to 
whether  the  court  ordered  the  contract  to  be 
rescinded,  the  notes  to  be  canceled,  or  that 
any  equitable  relief  was  otherwise  granted. 
Just  how  the  court  could  have  rendered  the 
money  Judgment  for  damages,  without  a 
finding  as  to  fraud,  and  the  prerequisite  o^ 
der  for  rescission  of  the  contract.  Is  not  sug- 
gested by  counsel  for  either  party,  but  In  or- 
der to  avoid  further  lltlgatitm  we  wlU 
termine  the  matter  on  the  Issues  raised  by 
the  pleadings. 

It  will  be  observed  that  the  only  allega- 
tion upon  which  the  plaintiff  relied  was  that 
the  defendant  represented,  at  a  time  preced- 
ing tbe  signing  of  the  contract,  that  tbe  en- 
gine would  bum  kerosene,  distillate,  and  oth- 
er low-grade  fuel  of  that  character  success- 
fully, and  with  greater  economy  than  any  ot- 
the  so-called  kerosene  engines,  and  that  in 
fact  it  cannot  be  successfully  operated  with 
such  oils,  and  con  only  be  operated  with, 
gasoline  or  naphtha,  the  cost  of  which  Is  Im- 
practicable and  prohibitive  for  farming  pur^ 
poses.  There  Is  no  other  complaint,  either 
in  the  pleadings  or  testimony.  Nothing  is 
said  In  the  agreement  as  to  the  character  of 
fuel  the  engine  will  burn.  The  agreement  de- 
scribes the  machine  as  a  gas  traction  en- 
gine, not  an  engine  to  be  operated  by  the 
use  of  oil. 

The  plaintiff  testifies  that  the  representa- 
tion made  to  him  waa  bj  the  atseat  of  the 
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comimny  priw  to  tbe  agreraient.  The  rec- 
ord discloses  that  tbe  idalntiff  Is  a  physician 
and  a  man  of  business.  Iliere  is  no  ramten- ! 
tloD  bnt  that  he  did  not  read  and  sign  the 
asreement  knowingly  and  without  the  sUgbt- 
egt  mtsnnderstanding  as  to  its  contents,  In- 
dadins  bis  own  statement  therein  that  be 
fully  understood  Its  terms  and  conditions. 
Tet  bts  only  contention  la  for  a  condition 
which  he  well  knew  was  not  contained  in  the 
agreement  wben  he  signed  it.  He  does  not 
pretend  to  attadi,  either  by  pleading  or 
proof,  tbe  good  faith  of  tbe  company  in  any 
other  respect,  Tbe  machine  was  delirered 
at  Us  premises,  on  Its  own  power,  from  the 
lailroftd  station,  some  eight  miles  distant  It 
was  subjected  to  the  test  provided  In  the 
agreement  The  platntifF  employed  for  sncb 
purpone  his  brother,  who  was  an  experienced 
career  and  machine  man,  and  who  made 
the  test  in  conjunction  with  the  company's 
expert.  It  was  after  this  test  that  he  made 
the  cash  payment  and  signed  the  notes,  and 
at  which  time  he  exwmted  the  following  re- 
cdpt: 

"Receipt  for  Mccbinery  Delivered.  Dated  at 
Denrer.  Ck>la,  4—23—1913.  Received  of  Emer- 
■on-Braiitingbatn  Implement  Company  (an  in- 
corporated company),  of  Rockford,  Dlinois,  tbe 
following  descnbed  machfoery:  One  BiK  Four 
"SV  tractor.  No.  1347.  uoder  and  pursuant  to  tbe 
conditions  of  a  vritten  order  signed  by  N.  A. 
Wood,  dated  on  the  29tli  day  of  March,  1913, 
which  order  contains  a  written  warranty  from 
■aid  company  oa  said  machinery ;  a  copy  there- 
of being  received  by  na.  It  is  expressly  undcr- 
■tood  and  agreed  that  the  above-described  ma- 
chinery is  received  by  the  undersipned  under  and 
porsaant  to  the  terms  and  conditions  of  the  said 
written  warranty  and  not  otherwise  (any  chang- 
es in  the  machinery  ordered  or  terms  of  payment 
notwithstanding),  and  that  said  written  order 
and  warranty  contains  alt  tbe  agteements  be- 
tween ns  on  account  of  said  purchase;  that  the 
notes  given  by  the  undersigned  to  the  company 
(or  said  goods  and  tbe  mortgage  securing  said 
notes  were  examined  and  read  before  they  were 
executed,  and  the  same  are  delivered  in  fulfill' 
Bent  of  said  written  agreement 

"[Signed]  N.  A.  Wood." 

The  test  began  on  or  about  April  15th. 
Tbe  plaintiff  had  shipped  distillate  to  the 
farm,  and  It  was  tried  and  did  not  work 
racoessfuUy.  Indeed,  distillate  was  used  for 
a  part  of  the  distance  from  the  station  to 
the  farm,  and  did  not  prove  satisfactory,  all 
this  with  the  knowledge  of  plaintiff,  and  be- 
fore he  made  his  payments  and  signed  the 
receipt,  In  which  It  was  reiterated  that  the 
written  agreement  and  warranty  contains  all 
tiie  agreements  between  the  parties.  It  Is 
plain  that  the  plalntlS  bad  full  opportunity 
to  learn  from  his  own  observation  and  ex- 
amination as  to  the  truth  or  falsity  of  tbe 
allied  misrepresentations,  before  he  paid 
ior  and  gave  bis  receipt  for  tbe  machine. 
The  law  In  such  case  is  well  settled  and  do 
longer  admits  of  argiunoit: 

"If.  after  a  representation  of  fact,  however 

esittve,  the  party  to  whom  it  was  made  Insti- 
tee  an  Inquiry  for  himself,  has  recourse  to  tbe 
proper  means  of  obtaining  information,  and  ac- 


tually learns  tbe  real  facta,  he  cannot  claim  to 
have  relied  upon  the  misrepresentation  and  to 
have  been  misled  by  it.    Such  claim  would  sim- 

fily  be  untrue.  The  same  result  must  plainly 
ollow  when,  after  the  representation,  tbe  par^ 
receiving  it  has  given  to  him  a  sufficient  oppor- 
tunity of  examining  into  the  real  facts,  when 
his  attention  is  directed  to  tbe  sources  of  in- 
formation, and  be  commences,  or  purports  or 
professes  to  commence,  an  investigation.  The 
plainest  motives  of  ezpedienoy  and  of  justice 
require  that  he  should  be  chained  with  all  tbe 
knowledge  which  he  might  have  <^taiDed,  bad 
he  pursued  the  inquiry  to  the  end  with  dili- 
gence and  completeness.  He  cannot  claim  that 
ne  did  not  learn  the  truth,  and  tbat  he  was  mi»- 
led."   Pomeroy's  Equity  Jurisprudence,  S  893. 

Courts  may  not  destroy  the  stability  and 
certainty  of  written  contracts  upon  such  a 
frivolous  showing  as  is  here  presented.  It 
was  said  by  this  court  In  St.  Vraln  Co.  t. 
Denver  U,  P.  By.  Co.,  18  Colo.  211,  32  Pac. 
827: 

"By  the  oral  evidence  proposed  It  Is  attempted 
to  show  that  the  caflon  location  was  certainly 
and  definitely  agreed  upon,  to  the  exclusion  of 
the  route  outside  of  the  caDon.  This  is  in  di- 
rect contradiction  of  tbe  terms  of  the  written 
agreement  If  such  proof  Is  admissible  under 
the  claim  of  fraud,  then  any  oral  agreement 
would  he  admissible  to  vary  and  contradict  the 
terms  of  a  written  contract  This  cannot  he 
permitted.  The  rule  contended  for  would,  it 
adopted,  introduce  an  element  of  uncertainty 
into  written  contracts  that  could  only  be  produc- 
tive of  strife  between  the  parties.  After  a  writ- 
ten contract  has  been  executed,  oral  negotia- 
tions leading  up  to  such  a  contract  cannot  be 
shown,  for  the  purpose  of  changing  or  contra- 
dicting its  terms." 

There  are  other  errors  presented,  which 
would  seem  to  Justify  a  reversal  of  the  judg- 
ment, but  are  not  considered,  In  view  of  what 
has  been  said. 

Judgment  reversed. 

WHITE,  0.  J.,  and  OABRIQUBS.  ooa- 
cor. 


STELSON  V.  HAIGM:R.   (No.  8778.) 

(Supreme  Court  of  Colorado.  .  May  7,  1917.) 

1.  Brokers  0=>64(1>  —  Realtt  Biboksb— 
BlOHT  TO  Couuissioir. 

Though  a  purchaser  of  realty  secured  by  a 
broker  was  rea<ly  and  willing  to  make  the  first 
payment  called  for  by  the  contract  of  sale  at 
the  time  it  became  due,  his  readiness  and  willing- 
ness was  not  sufhclcnt,  be  not  having  made  the 
paymrat  nor  offered  to  do  so,  to  entitle  the 
broker  to  commission,  which  was  to  be  paid  from 
such  Grst  payment 

[Ell.  Note.— For  other  cases,  see  Brewers,  Cent 
Dig.  SS  67,  07.1 

2.  Vehdob  and  Purchases  «=>144(^— Justi- 
fication roR  lUrusiita  PATicENT—DsnscTs 
lie  Title. 

Where  a  contract  for  tbe  sale  of  realty  pro- 
vided tbat,  should  there  be  any  defects  in  tbe 
title  of  tbe  lands  and  water  rights,  tbe  buyer 
gave  the  seller  leesonable  time  to  have  aucb  de- 
fects set  aright  and  the  Irregularitiee  complain- 
ed of  were  not  suggcs'ted  to  the  seller  until  after 
the  first  payment  under  the  contract  was  to  be 
made,  and  such  defects  were  cured  with  all  rea- 
sonable diligmce  in  about  three  months,  the 
buyer  was  not  justified  in  refusing  or  neglecting 
to  make  tender  of  payment  w  payment,  as  pro- 
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vided  in  the  contract  of  sale,  because  of  defective 
title. 

(Ed.  Note.— For  other  castas,  see  VendOT  and 
Purchaser,  Cent  Dig.  §S  272-274.] 

8.  Vendob  akd  Purchaser  «=33(4)— "Option" 

— "CONTBACT  OF  SaLE," 

Where  the  owner  of  land  executed  a  mem- 
orandum agreement  providing  that  he  sold  and 
agreed  to  convey  by  warranty  deeil,  etc.,  the  full 

Eurchase  price  for  the  Innd  being  $131,000,  to 
e  paid  as  follows:  $1,000  to  be  placed  in  es- 
crow with  a  bank  to  be  turned  over  to  the  seller 
on  the  finding  of  marketable  titles  by  the  buyer, 
and  $30,000  on  or  before  December  1,  1912.  and 
$100,000  March  1,  1918— the  buyer  nowhere  in 
the  agreement  agreeing  to  purchase  or  to  make 
any  payment  or  to  bind  himself  in  an;  other  re- 
spect, aRide  from  forfeiture  of  the  amount  paid 
at  the  time  the  contract  was  made,  the  agreement 
was  an  "option"  to  purchase,  and  not  a  "contract 
of  Bale,"  since,  unless  a  contract  contains  lan- 
guage which  may  be  reasonably  construed  as 
an  agreement  on  the  part  of  the  buyer  to  par- 
chase  the  property,  or  to  assume  some  obligation 
thereunder,  it  is  an  option  contract,  and  not  an 
agreement  of  sale  and  purchase,  which  creates 
mutual  obligations,  while  an  option  gives  a  right 
to  purchase  without  imposing  any  obligations. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {  3. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Contract  of  Sale;  Op- 
tioiL] 

4.  Bbokbss  ^»49(2>— Realty  Bbokeb— Nego- 
tiation OP  Option  Cohtbact— Right  to 

COUUISSION. 
An  agent  employed  to  sell  or  find  a  purchaser 
has  not  performed  his  contmrt  by  negotiating  a 
mere  option  contract,  and  therefore  is  not  enti- 
tled to  recover  the  agreed,  or  indeed  any,  compen- 
sation for  such  services, 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  S  71.] 

Error  to  District  Court,  El  Paso  County; 
John  B.  Little,  Judge. 

Action  by  Arthur  W.  Halgler,  doing  busi- 
ness under  the  firm  name  and  style  of  the 
Hoigler  Realty  Company,  against  D.  C.  Stel- 
son.  To  review  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed. 

R  L.  CSiamberB  and  Bobert  Kerr,  botb  of 
Colorado  Springs,  for  plaintiff  in  error.  Har- 
ris &  Price,  of  Colorado  Springs,  for  defend- 
ant in  error. 

SCOTT,  J.  The  action  is  by  Uie  Halgler 
Realty  Cominny  to  recover  from  Stelson  the 
sum  of  $5,000  alleged  to  be  due  as  a  real  es- 
tate broker's  commission  for  the  sale  of  Stel- 
son's  ranch.  The  commission  is  claimed  both 
under  a  written  contract  and  as  the  value 
of  the  services  rendered.  The  record  dis- 
closes that  Stelson  gave  the  Halgler  Realty 
Company  a  written  agreement  which  both 
agree  was  Intended  as  a  contract  of  employ- 
ment  to  sell  the  ranch  of  Stelson.  Later  the 
Halgler  Realty  Company  prraented  R.  F. 
Kloke,  a  real  estate  broker  of  Omaha.  Neb., 
who  received  from  Sttfson  the  following 
memoranda  of  agreMnent,  omitting  so  much 
thereof  as  Is  Immaterial  in  this  proceeding: 

"The  party  of  the  first  part  sells  and  agrees 
to  convey  to  the  party  of  the  second  part  by 
warranty  deed  and  abstract  brought  down  to 


date  of  transfer,  the  same  to  show  marketaUe 
title,  the  following  described  lands  and  water 
rights:   [Here  follows  description.] 

"The  full  purchase  price  for  the  nbove-de- 
scribed  lands  and  water  rights  being  $131,000, 
to  be  paid  as  follows:  One  thousand  dollars  to 
be  placed  in  escrow  with  the  Exchange  National 
Itnnk  of  Colorado  Springs,  to  be  turned  over  to 
the  party  of  the  first  part  upon  the  finding  of 
marKetable  titles  by  party  of  t!»e  second  part; 
$30,000  on  or  before  December  1,  1912 ;  $100,- 
000  March  1,  1918,  the  same  to  be  evidenced  by 
promissory  note  bearing  interest  at  the  rate 
of  6  per  cent,  per  annum,  payable  semiannually, 
to  be  secured  by  first  mortgage  covering  the 
aforesaid  lands  and  water  rights.   *   *  * 

"Tenth.  That  he  will  execute  warranty  deed 
showing  marketable  titles  free  and  clear  of  all 
liens  and  incumbrances  as  above  set  forth  cov- 
ering tlie  above-described  land,  conveying  the 
said  lands  and  water  rights  to  the  party  of  the 
second  part,  his  heirs  or  assigns,  or  to  any  one 
whom  said  party  of  the  second  part  may  direct 
upon  the  payment  of  the  said  $30,000  and  the 
execution  of  note  and  mortgage  as  above  set 
forth,  the  same  to  be  paid  and  executed  cm  or  be- 
fore December  1.  1012. 

"It  is  further  agreed  between  the  parties  here- 
to that  should  there  be  any  defects  In  the  title 
covering  above-described  lands  and  water  rights 
that  the  party  of  the  second  part  gives  the  party 
of  tho  first  part  reasonable  time  through  the 
courts  to  have  such  defects  set  arigbt. 

"It  is  mutually  agreed  that  the  time  of  pay- 
ment shall  be  an  essential  part  of  this  contract, 
and  in  case  of  failure  of  the  said  party  of  the 
second  part  to  make  either  of  the  payments  above 
mentioned  this  contract  shall  be  forfeited  and 
detemiined,  at  the  election  of  the  said  party  of 
the  first  part,  and  the  said  party  of  the  second 
part  shall  forfeit  all  payments  made  on  this 
contract  as  liquidation  of  all  damages  to  party 
of  the  flrat  port  •  *  * 

"Colo.  SpringB.  Colo.,  Sept.  2, 1912. 

"Received  of  R.  F.  Klobe.  Omaha,  Neb.-«1.- 

000  to  apply  as  pait  payment  on  the  land  men- 
tioned in  contract  between  myself  and  R.  P. 
Kloke,  copy  of  which  is  attached  hereto. 

"Should  the  said  R.  F.  Kloke  not  find  the  ab- 
stracts covering  the  lands  and  water  rights 
marketable  as  mentioned  in  the  said  contract. 

1  do  hereby  agree  to  return  to  said  R.  P.  Kloke 
the  $1,000  paid  to  me  on  this  date;  the  said 
$1,000  being  paid  to  me  in  lieu  of  the  $1,000 
wbich  is  to  be  placed  in  escrow  in  the  Exchange 
National  Bank,  Colorado  Springs,  Cola,  as 
recited  in  said  contract. 

"[Signed]  D.  C.  Stelson." 

Hftlgler  testifies  that  the  receipt  above  set 
forth  was  a  modification  of  the  preceding 
agreoment  Verdict  and  judgment  were  ren- 
dered against  the  plaintiff  in  error  in  the 
full  sum  of  $5,000. 

It  is  contended  by  the  defendant  that  the 
agreement  between  Stelson  and  Kloke  was  a 
mere  option,  and  not  an  agreement  of  sale 
and  purchase;  that  the  option  did  not  ripen 
Into  a  sale,  and  therefore  the  plaintiff  did 
not  produce  a  purchaser  ready,  able,  and 
willing  to  purchase  the  lands,  and  for  sut^ 
reason  la  not  entitled  to  a  commission.  The 
contention  of  the  plaintiff  is  that  this  agree- 
ment was  an  absolute  contract  of  pordiase 
and  sale. 

[1]  There  were  no  further  payments  made 
by  Kloke,  nor  was  there  any  tender  of  pay- 
ment It  is  true  that  Kloke  testified  that  he 
was  ready  and  wlUiiUE  to  make  the  flrst  pay- 
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ment  at  the  time  tt  became  due,  but  If  this 
be  trne,  tt  was  not  sufficient.  In  view  of  the 
fact  that  be  did  not  make  the  payment  nor 
offer  to  do  so.  He  further  says  that  he  came 
to  Colorado  Springs  and  saw  Haigler  and 
told  htm  that  he  was  ready  to  pay,  but  be 
did  not  see  Stelson,  nor  seek  to  see  blm,  and 
Inunedlately  returned  to  Omaha. 

We  said  In  BaUey  t.  Lay,  18  Colo.  405.  33 
Pac.  407: 

**rbe  avennent  that  Oummlns  and  Olcott  and 
the  Iron  Mash  Company  w«e  ready  and  willing 
to  accept  the  pronises  and  make  payment  is  not 
cqnivalent  to  an  avennent  of  payment  or  of  an 
offer  to  pay.  In  a  case  of  this  kind,  when  the 
time  for  payment  has  actually  arrived,  mere 
readiness  and  willingness  to  pay  are  immaterial; 
sncfa  readiness  and  willinimcsB,  without  more, 
will  not  discharge  contract  obligations.  An  aver- 
ment of  rradiness  and  willingness  to  pay  pre- 
sents nothing  tangible  or  substantial;  It  in- 
toItcs  little  more  than  the  state  of  mind  of  the 
party  presenting  the  plea;  and  the  determina' 
tion  of  an  issue  taken  thereon  would  not  de- 
dde  the  rights  of  the  parties.  Ou  the  other  band, 
an  averment  of  payment  or  of  an  offer  to  pay  is 
an  averment  of  an  overt  act,  an  important  and 
mibstantial  fact;  and  the  determination  of  an 
issue  taken  thereon  would,  subject  to  other  is- 
sa«s  in  the  case,  he  decisive  of  the  controversy." 

Kloke  was  a  real  estate  broker,  and  it  Is 
plain  from  the  record  that  he  did  not  Intend 
to  make  a  pvr(^ase  of  the  premises,  but  rath- 
er to  secure  an  option  that  he  might  bave 
opportunity  to  sell  the  landa  It  is  also  made 
cle«r  that  Kloke  did  not  come  to  Colorado 
Springs  on  December  2,  1012,  for  the  pur- 
POM  of  making  the  payment,  or  any  tender 
of  the  same.  This  appears  from  a  night  let- 
ter telegram  from  Haigler  to  Kloke  sent  on 
tbe  erenlng  of  November  20th,  with  but  one 
Intervening  day  btfore  time  for  payment 
This  telegram  was  as  foUowa: 

'To  R.  F.  Klolce,  Omaha  National  Bank  Bldg., 
Omaha,  Neb. 
"Letter  received.  Stelson  demands  $1,000.00 
(or  extension  of  contract  for  20  days  to  apply 
on  pnrdiase  price,  but  according  to  terms  of 
contract  we  think  If  you  get  abstracts  here  with 
your  requirements  on  title  by  Dec.  2d  that  it 
would  continue  in  fo^  until  he  furnished  mar- 
ketable title  therefor.  Do  not  fail  to  get  ab- 
stracts hen  with  your  requiremoits  by  Dec.  2d. 
Answer." 

Kloke  appears  to  have  come  to  Colorado 
Springs  In  response  to  this  telegram,  bring- 
ing the  abstracts  with  him  and  returned  to 
Omaha  without  even  advising  Stelson  of  his 
presence.  It  Is  palpable  that  the  purpose 
was  to  secure  time,  and  not  to  make  either 
payment  or  tender.  The  plaintiff's  agree- 
ment q>eclflcaUy  recites: 

"The  title  is  to  be  msrketable  and  good  and 
mifficient  warranty  deed  to  he  executed  and  de- 
livered bv  the  said  D.  C.  Stelson  to  the  Haigler 
Bealty  Company,  their  heirs  or  assigns,  on  or 
before  the  Ist  day  of  December,  1912,  together 
with  abstract  showing  marketable  title,  pro- 
vided the  $1,000  is  tendered  or  paid  on  or  before 
tbe  3d  day  of  September,  1912,  sod  $.30,000  is 
tendered  or  paid  on  or  before  the  Ist  day  of 
December,  1912.  If  the  said  payment  as  above 
meotioned  is  not  paid  or  tendered  on  or  before 
the  dates  mentioned  ^bove,  then  this  contract  is 
to  be  vtnd  and  of  no  effect,  and  both  parties  are 
released  from  all  obUgations  therein,  and  in  that 


event  the  said  $1  paid  on  this  date  is  to  be  held 
by  D.  C.  Stelson  as  liquidated  damages." 

And: 

"If  sale  is  made  as  above  stated,  I  agree  to 
pay  Geo.  W.  Morse  $1,000  and  the  Haigler  Real- 
ty Company  $5,000  oat  of  tbe  $30,000  payment 
above  mentioned." 

It  wiU  be  seen  from  this  that  the  $30,000 
payment  must  be  either  tendered  or  paid  on 
or  before  tbe  1st  day  of  December,  1912,  and 
tliat  such  tender  or  payment  was  a  condition 
precedent  to  the  execution  of  the  deed  and 
Its  dellvety  with  the  abstracts,  and  that,  if 
not  so  tendered  or  paid,  the  agreement  was 
to  be  void,  and  both  parties  to  stand  releas- 
ed therefrom;  again,  that  the  compensation 
to  the  Haigler  Realty  Company  In  any  event 
was  to  be  made  trom  tbe  first  or  $30,000 
payment. 

It  Is  agreed  that  this  sum  was  not  paid 
nor  tendered,  nor  any  part  thereof,  as  stipu- 
lated, nor  at  all.  It  Is  clear,  therefore,  that 
nnless  such  first  payment  or  tender  was  ex- 
cused, or  made  unnecessary  by  the  acts  and 
conduct  of  Stelson,  the  plaintiff  cannot  re- 
cover; for  this  was  the  result  wtUch  tbe 
Haigler  Company  agreed  to  produce  In  con- 
sideration of  the  commission.  But,  Inde- 
pendent of  this  express  provision,  it  was  the 
duty  of  Kloke  to  make  the  first  payment  pro- 
vided in  his  agreement.  It  was  held  In  the 
case  of  Bailey  v.  Lay,  supra,  that: 

"The  gravamen  of  the  eomplaint  is  that  de- 
fendants Lay,  Mallory,  and  Brown  refused  to 
make  and  deliver  a  deed  of  conveyance  of  their 
certain  mining  property  to  the  Iron  Mask  Mining 
&  Smelting  Company,  as  by  said  agreement  in 
writinR  they  bad  contracted  to  do.  According  to 
the  terms  of  the  written  agreement,  the  defend- 
ants were  to  deliver  tbe  deed  to  the  mining 
proiierty  at  the  time  of  the  first  payment  of 
$250,000.   •   •  • 

"The  agreement  in  regsrd  to  the  first  payment 
and  tbe  agreement  to  deliver  the  deed  were  to 
be  performed  at  the  same  time;  they  were  mu- 
tual and  dependent  agreements;  and  perfonn- 
ance  or  an  offer  to  perform  In  respect  to  first 
payment  was  necessary  to  make  it  incumbent  up- 
on the  defendants  to  deliver  the  deed.  Englan- 
der  V.  Rogers,  41  Cal.  420;  Bakeman  v.  Pooler, 
15  Wend.  [N.  TJ  637;  2  Parsonn  on  Contracts, 
523;  Chltty  on  Contraota  (11th  Ed.)  1082." 

The  record  does  not  disclose  that  Stelson 
at  any  time  refused  to  comply  with  this 
written  agreement,  but,  on  the  contrary,  and 
for  a  long  time  after  December  2, 1912,  when 
the  first  payment  became  due,  and  even  up  to 
the  commencement  of  this  action,  be  still  of- 
fered to  make  the  sale  upon  the  terms  stat- 
ed In  the  agreement. 

Stelson,  after  December  1,  1912,  wrote  let- 
ters twth  to  the  Haigler  Realty  Company 
and  to  Kloke  urging  that  the  matter  be  clos- 
ed up  as  it  was  important  to  prepare  for  the 
approaching  season's  work  on  the  ranch.  As 
late  as  March,  1913,  more  than  four  months 
after  the  first  payment  became  due,  Kloke 
wrote  Stelson  asking  for  an  extension  of 
time,  and  declared  that  "the  chances  are  that 
nothing  can  be  done  for  some  lltOe  time  In 
tbe  way  of  closing  it  up.** 

[2]  Tbe  plaintiff  below  undertakes  to  ex- 
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cuse  the  payment  of  the  $30,000  and  the  com- 
pletion of  the  contract  hy  Kloke,  upon  the 
ground  tbat  the  title  to  the  premises  was 
defective,  and  was  not  a  marketable  title. 
Very  soon  after,  or  perhaps  at  the  time  of, 
the  signing  of  the  Kloke  agreement,  Stelson 
turned  over  the  abstracts  of  title  to  Haigler, 
who  In  turn  delivered  them  to  Kloke  for  ex- 
amination. These  were  not  returned  to  Stel- 
son until  after  December  1,  1912,  and  after 
the  first  payment  was  due,  whereupon  Stel- 
son delivered  them  to  H.  W.  Wing,  an  attor- 
ney of  Colorado  Springs,  with  experience  In 
titles  and  abstracts,  together  with  certain 
objections  of  Eloke's  attorney,  for  the  pur- 
pose of  having  irregularities  in  tbe  title  cor- 
rected so  as  to  meet  these  objections.  The 
plaintiff  below  offered  the  testimony  of  Wing 
to  support  its  contention  as  to  defective  or 
Donmarketable  title. 

Wing  testified  tbat  be  proceeded  at  once 
to,  and  did,  bave  tbe  defects  remedied.  He 
says  that  tbe  objections  were  by  Ramsey,  the 
Omaha  attorney  of  Kloke,  and  were  about 
100  in  number;  that  in  great  part  they  dat- 
ed back  from  40  to  00  years,  and  were  tech- 
nical in  character,  many  being  matters  of 
identificatloQ  where  names  appeared  by  ini- 
tials and  with  the  full  Christian  name ;  that 
there  were  some  apparent  defects  in  case  of 
tax  titles,  some  of  which  he  proceeded  to 
have  cleared  through  court  acti<»i;  that 
there  were  no  legtfl  or  valid  defects  In  the 
titles  or  any  of  them;  that  Stelson  and  his 
grantors  had  been  la  open  and  actual  owner- 
ship and  possession  of  the  premises  for 
atwnt  26  years  to  his  personal  knowledge; 
tbat  he  caused  all  the  objections  to  be  satis- 
fled  ;  and  that  in  his  opinion  the  title  to  the 
premises  and  to  all  water  rights  connected 
therewith  was  a  marketable  title  at  the  time 
the  abstracts  were  placed  in  bis  hands. 

It  appears  from  this  testimony  that  about 
3  months  were  required  to  clear  up  oil  of  the 
Irregularities  complained  of.  It  does  not  ai>- 
pear  that  Kloke  made  any  objection  to  the 
abstracts  thereafter,  though  he  asked  for  an 
extension  of  time  to  make  the  payment. 

No  other  testimony  was  offered  concerning 
the  question  of  title,  and  there  is  no  testi- 
mony in  the  case  which  tends  to  show  any 
valid  defect  therein  to  any  of  the  lands  or 
water  rights  Involved.  The  irregularities 
complained  of  were  not  suggested  to  Stelson 
until  after  the  date  when  the  first  payment 
was  to  be  made,  and  these  appear  to  have 
been  cured  with  all  reasonable  diligence. 

It  was  expressly  agreed  In  the  contract 
given  to  Kloke  tbat: 

"It  is  further  agreed  between  the  parties  bere- 
to  tbat  Bbould  there  be  any  defects  in  the  titles 
covering  above-described  lands  and  water  rights 
that  the  party  of  the  second  part  gives  tbe  par* 
ty  of  tbe  first  part  reasonable  time  through  the 
courts  to  hare  such  defects  set  aright." 

Under  the  facts  thus  disclosed  and  In  view 
of  this  express  agreement,  there  was  no  saf- 
fldent  Justification  for  Kloke  to  refuse  or 
neglect  to  make  the  teoder  or  payment  as 


provided  in  the  agreement,  because  of  defec- 
tive title.  Indeed,  he  made  no  such  objection 
until  after  the  expiration  of  the  time  for 
payment 

[3]  Neither  Kloke  nor  Stelson  claim  any 
rights  under  the  agreement  as  between  them- 
selves. But  under  all  settled  rules  of  con- 
struction tbe  agreement  between  Stelson  and 
Kloke  was  an  option  to  purchase,  and  not  a 
contract  of  sale.  Nowhere  in  the  agreement 
does  Kloke  agree  to  purchase,  nor  to  make 
any  payment,  or  to  bind  himself  in  any  oth- 
er respect,  aside  from  the  forfeiture  of  the 
amount  paid  at  the  time  the  contract  was 
made.  Both  Stelson  and  Kloke  treated  and 
construed  tbe  agreement  as  an  option  at  the 
time,  and  at  all  times  since.  In  letters  of 
both  each  refers  to  and  speaks  of  the  agree* 
ment  as  an  option,  and  Kloke  in  his  depoal- 
tloo  testified  as  follows: 

"Q.  But  was  it  a  sale,  or  was  it  an  option, 
from  your  point  of  view?  A.  I  consider  it  a 
contract  to  purchase  and  with  s  forfeiture  clause, 
without  any  liability  in  case  I  did  not  coma 
acrosa  or  he  did  not  come  acnus." 

Again  he  says: 

"Of  course  I  will  admit,  as  purchaser,  that  I 
took  this  precaution,  tbat  in  case  any  unforeseen 
accident  should  happen  I  was  not  bound,  but  he 
was.  I  did  not  bave  to  comply  with  my  part  of 
the  contract  U I  did  not  want  to,  and  he  did.** 

And  be  forttaer  testified: 

"My  understanding,  so  far  as  I  was  concerned, 
was  tJiat  iu  case  I  did  not  wnnt  to  take  the  prop* 
erty,  did  not  want  to  fulfill  my  contract,  na& 
urally  I  would  have  to  lose  wbat  I  put  up." 

So  that  upon  the  face  of  the  agreement  It 
was  unilateral  in  character,  and  fully  intend- 
ed by  the  parties  as  an  option  only. 

It  may  be  laid  down  as  an  established  rule 
of  law  that,  unless  the  contract  contains 
language  which  may  reasonably  be  construed 
as  an  agreement  on  the  part  of  the  vendee  to 
purchase  the  property,  or  to  assume  some 
obligatltm  thereunder,  tt  will  be  an  option 
contract  and  not  an  agreement  of  sale  and 
purchase.  It  Is  Impossible  to  conceive  of  on 
agreement  of  sale  and  purchase  without  ob- 
ligation on  the  part  of  the  vendee  to  pur- 
chase. On  the  other  hand,  the  absence  of 
such  oblation  Is  the  distinctive  characteris- 
tic of  an  option  contract.  A  contract  of  sale 
creates  mutual  obligations  on  the  part  of 
the  seller  to  sell,  and  on  the  part  of  the  pur- 
chaser to  buy,  while  an  option  gives  the 
right  to  purchase,  within  a  limited  time, 
without  Imposing  any  obligations  to  pur- 
chase. James  on  Option  Contracts,  f  105. 
and  authorities  cited ;  Hessell  r.  Neal,  25 
Colo.  App.  300,  137  Pac.  72. 

[4]  An  agent  employed  to  sell  or  find  a 
purchaser  has  not  performed  tbe  contract  by 
negotiating  a  mere  option  contract  and  there- 
fore is  not  entitled  to  recover  tbe  agreed  or 
any  compensation  for  such  services.  Pox  v, 
Denargo  Land  Co.,  37  Colo.  203,  86  Pac,  344 ; 
Brown  v.  Keegan,  82  Colo.  463,  76  Pac  1006. 
See,  also,  James  on  Option  Contracts,  |  205, 
and  aathoritles  cited.  We  must  hold,  there- 
for^ that  under  the  facti  and  drcnmtanoai 
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of  this  case  the  Halgler  Realty  Company  Is 
not  entitled  to  recover. 

The  queatloDS  here  coDsldered  were  prop- 
wl7  rtised  by  dannrrer,  bj  Instructions  ten- 
dered and  zeftuwd,  and  by  Instmctlons  given 
and  objected  to.  There  are  other  assign- 
ments of  error  which  we  do  not  deem  Im- 
portant to  oonsider. 

The  Judgment  ts  reversed. 

WHITB,  a  J.,  and  0ABRIGUS3,  oon- 
cnr. 

JOTTER  T,  MARVIN.    (No.  9007.) 
(Supreme  Court  of  Colorado.    Uay  7,  1917.) 

1.  JimauENT  •5>14d— MonoH  to  Vacatb— 

Qmsnna  Trru. 
The  d^endant  in  a  suit  to  quiet  title  and 
tor  relief  related  thereto  may,  dj  motion  to 
vacate,  attack  a  judgment  on  the  ground  that 
be  was  not  served  with  summons,  though  plain- 
tiff, after  aeearlng  a  judgment,  has  conveyed  the 
land  in  controversy  to  another,  who  in  turn 
has  conveyed  it  to  an  innocent  purchaser;  such 
motion  being  in  effect  a  direct  attack  on  a  judg- 
ment which  takes  the  place  of  a  suit  in  eqni^ 
and  stands  upon  the  same  plane. 

[Ed.  Note.— For  othex  cases,  see  Judgment. 
Gent  Dig.  f  2G0.] 

X  Afpbaz,  AifD  EiBBon  ^s>llll— ScoPi!  or  Ds- 

CIRION  —  JUDOIIBWT  QUIBTISO  TiTLB  —  MO- 
TION TO  VACATB— IWNOCEWT  PUBCHASEB. 

In  sndi  case  the  question  whether,  if  nhi* 
aratclj  sueccasfal  in  aurtalning  bis  title,  the  de- 
fendant can  secure  tbe  land  from  the  alleared  In- 
nocent purrhaser  in  view  of  the  fact  that  It 
WHS  transferred  to  him  when  no  stay  of  Jndg- 
iMit  was  pending  and  before  a  writ  of  error 
was  sued  out,  will  not  be  determined  where  such 
purchaser  was  not  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  4411-4420.] 

En  Banc  Crror  to  District  Court,  Tnma 
Oonnty;  H.  P.  Burke,  Judge. 

Action  by  Charles  B.  Marvin  against 
George  W.  Jotter.  A  motion  to  vacate  Judg- 
ment for  plalntilt  was  denied,  and  defendant 
brought  error,  and  plalntlft  flies  plea  In 
abatement,  to  which  d^endant  demurs.  De- 
nmrrer  to  plea  In  abat«nent  sustained. 

M.  M.  Bulkeley,  of  Wray,  and  Allen  & 
Webster  and  Louis  H.  Dratfa,  all  of  Denver, 
tor  plaintiff  In  error.  Jbhn  V.  Mail,  of  Den- 
wer,  for  defendant  In  error. 

HILL,  J.  This  hearing  Is  upon  a  de- 
morrer  to  a  plea  In  abatement  In  this  court. 
TRie  action  was  Instituted  In  the  district 
court  by  the  'defendant  In  error  against  the 
plaintiff  in  error  wherein  Judgment  was  en- 
tered decreeing  that  the  defendant  In  error 
was  the  owner  of  a  certain  160  acres  of  land 
In  Tnma  county;  that  tbe  plaintiff  In  error 
bad  no  right,  title,  or  interest  therein.  The 
43ecree  also  cancels  a  tax  deed  as  well  as 
certain  Judgments  and  decrees  and  quiets  the 
title  to  said  land  In  tbe  defendant  In  error. 
TTbereafter  tbe  plaintiff  in  error,  defendant 
below,  appeared  In  said  cause  and  moved 
tbat  said  Judgment  be  vacated  and  set  aside. 

^B»rorotk«r 


This  motion  was  upon  tbe  ground  that  the 
defendant  had  never  beoi  served  with  sum- 
nmis,  and  for  tbat  reason  that  the  Judg- 
moit  was  absfdutely  void,  etc.  Thereafter, 
and  on  April  27,  1916,  the  court  idenled  said 
motion.  The  deftedant  reswred  the  neces- 
sary «Eceptl<»i8  asked,  and  was  giv«i  00 
days  wlt&ln  whldi  to  prepare  a  record  on 
error,  whhAi  was  thereafter  duly  approved 
and  has  berai  lodged  In  this  court,  etc.,  all 
within  -proper  tlma  Hie  plea  In  abatement 
filed  here  alleges  that  aSter  tbe  trial  court's 
refusal  to  sustain  this  motion  to  vacate  and 
set  aidde  said  Judgment,  ahd  on,  to  wit.  the 
15th  of  May,  1916,  the  defendant  In  error's 
grantee  atAA  and  conveyed  said  land  by  deed 
to  <me  Hartjoy,  which  deed  was  on  June  19th 
followfatg  recorded,  etc.;  that  said  Hartjoy 
paid  to  tbe  grantee  of  the  'defendant  In  error, 
to  wit,  tbe  Charles  B.  Marvin  Xnveetmoit 
Company,  for  said  land,  full  value  in  the  sum 
of  fS,000;  that  Bartjoy  bought  said  land 
without  knowledge  of  this  proceeding  on 
error  or  any  contemplated  proceeding  lott- 
ing to  the  reversal  or  modlflcaUon  of  the 
Judgmoit  her^nabove  mentioned.  It  Is  fut^ 
ther  alleged  that  upon  the  denying  ot  the. 
motlmi  to  vacate  said  Judgment  made  1^ 
plaintiff  In  error  In  the  district  court  no 
stay  of  execution  was  sought  nor  anything 
Qone  relative  to  staying  tbe  operation  of 
said  Judgment,  and  not  until  the  23d  of  June, 
1916.  was  any  record  on  error  presented  to 
the  trial  Jndge,  nor  was  the  same  filed  with 
tbe  clerk  of  the  district  court  until  July  12th 
following,  and  after  said  land  bad  been  con- 
veyed to  Hartjoy;  tbat  the  cause  was  not 
filed  In  this  court  until  July  18th  following, 
and  that  no  supersedeas  was  sought  or  is- 
sued; that  the  plaintiff  In  safd  action  (the 
defendant  in  error  here)  hath  not  now,  nor 
has  he  bad  since  May  IS,  1916,  any  title  or 
Interest  in  said  laud.  For  the  foregoing  rea- 
sons it  is  urged  tbat  tbe  plea  In  abatement 
should  be  sustained  and  tbe  action  diemlssed. 

It  may  properly  be  conceded  that  If,  after 
the  rendition  of  a  Judgment  and  before  its  re- 
view, any  event  happens  which  would  make 
a  different  result  nseless,  tbe  action  will  be 
dismissed.   Snch  la  not  the  case  here. 

The  plaintiff  in  error  contends  that  there 
was  no  service  upon  him  in  the  original  ac- 
tion, for  which  reason  the  Judgment  Is  void. 
If  such  be  tbe  case,  he,  no  doubt,  could  have 
brought  a  separate  suit  for  the  purpose  of 
having  it  set  a^de.  Likewise  he  could  liti- 
gate with  tbe  grantee  of  the  grantee  of  de- 
fendant in  error  concerning  their  respective 
titles  to  tbe  land.  In  such  case,  if  this  Judg- 
ment was  sought  to  be  used  against  blm.  if 
the  record  in  that  case  falls  to  show  service, 
he  could  be  successful  In  a  collateral  attack 
upon  It  for  want  of  service,  etc.  He  did  not 
do  this,  but  saw  fit  before  the  land  was  trans- 
ferred to  Hartjoy  to  go  Into  that  case  with 
a  motion  to  vacate,  the  Judgment.   To  all  in- 
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tents  and  purposes  this  constituted  a  direct 
attack  upon  It,  which  takes  the  place  of  a 
suit  In  equity  and  stauds  exactly  on  the  same 
plane.  By  thus  doing  he  gave  jurisdiction 
to  that  court  of  bis  person,  and  when  his 
motion  was  denied,  It  has  precisely  the  same 
force  and  effect  as  if  he  had  brought  an  In- 
dependent suit  In  equity  for  that  purpose,  as 
was  safd  in  Eavanagh  t.  Hamilton.  63  Colo. 
157,  at  page  163.  125  Pac  512.  at  page  515, 
Ann.  Cas.  1914B,  76: 

"Direct  attack  on  the  Judgment  of  a  court  of 
record  may  be  by  motion,  as  in  Du  Bois  t.  Clark. 
12  Colo.  App.  220,  56  Pac.  760.  or  by  answer 
and  croes-complaint,  as  in  Wilsm  t.  Haw- 
thorne. 14  Colo.  530.  24  Pae.  548,  20  Am.  St. 
Rep.  200,  or  by  an  equitable  action  to  cancel 
or  enjoin  its  enforcement,  as  in  Smith  v.  Mor> 
riU,  12  Cola  App.  233,  55  Pac.  824.  or  by  writ 
of  erTOT.  or  possibly  by  a  bill  of  review." 

Dn  Bois  V.  Clark,  12  Colo.  App.  221,  65  Pac. 
750,  recognizes  the  right  to  make  a  direct 
attack  by  a  motion  to  vacate  for  want  of 
jurisdiction,  and  that  in  such  cases  the  same 
Is  not  by  virtue  of  the  Oode  provision  allow- 
ing six  months  for  the  same.  In  making  the 
distinction  the  court  (12  Colo.  App.  at  page 
229.  66  Pac.  at  page  753)  says : 

"But,  because  equity  will  not  dedine  juris- 
diction. It  does  not  follow  that  the  some  pur- 
poae  may  not  be  accomplisbed  by  motion.  Our 
Code  provision  restricting  a  party  to  six  months 
within  which  to  make  application  to  be  relieved 
from  a  judgment  taken  against  him  through 
mistake,  inadvertence,  surprise,  or  escusable 
•  neglect  has  no  relevancy  here.  The  prlvll^e  Is 
granted  to  parties,  but  a  person  who  was  never 
served  with  process,  and  who  never  appeared,  is 
not  a  party  within  the  meaning  of  thot  provi- 
sion. It  is  from  his  failure  to  do  something 
which  he  might  have  done  that  a  court,  by  virtue 
of  that  provirioD,  grants  a  party  relief,  when 
he  is  able  to  give  a  good  reason  for  his  failure. 
But  where  a  person  has  no  knowledge  that  any- 
thing Is  required  of  him,  his  quieflcence  la  not  a 
fiiilure  to  do  something  which  he  might  have 
done,  and  the  terms,  mistake,  inadvertence,  aur- 

firise,  and  neglect  are  not  properly  applicable  to 
t.  It  was  not  the  intention  of  the  law  to  re- 
quire a  man,  at  bis  peril,  to  move  within  n 
BpeciSed  ,time,  who  ts  utterly  Ignorant  the 
necessity  of  motion,  or  of  the  existence  of  any- 
thing which  calls  for  motion.  But  the  authori- 
ty of  a  court  to  set  aside  its  Judgmeat,  when  the 
action  is  dMnanded  by  justice,  is  not  dependent 
upon  statute.  The  power  is  inherent,  and  may, 
in  a  proper  case,  and  upon  a  proper  showing, 
be  eserdsed  at  any  tiraei  See  Ladd  v.  Steven- 
Bon.  U2  N.  Y.  326. 18  N.  B.  842.  8  Am.  St  Rep. 
748.  And  there  Is  no  reason  tn  sight  why  the 
questions  of  Fact  involved  in  a  proceeding  to  set 
aside  a  judgment  may  not  be  tried  and  determin- 
ed as  well  and  as  satisfactorily  upon  motion  as 
upon  bill." 

£1]  The  plaintiff  In  error,  having  gone  Into 
the  original  suit  with  his  motion  to  vacate, 
gave  the  court  Jurisdiction  of  his  person  the 
same  as  if  be  had  been  plaintiff  by  a  bill  in 
equity.  Dven  though  the  court  bad  no  juris- 
diction In  the  original  proceeding.  It  then  ac- 
quired jurisdiction  to  determine  the  question 
of  Its  jurisdiction  In  the  original  action,  and 
if  it  has  erroneously  held  that  it  bad  Jurksdlc- 
tlon  and  that  tbe  judgment  Is  valid,  unless 
that  ruling  la  rerien'ed  and  set  aside,  it  con- 
stitutes a  complete  bar  against  the  plaintiff 


in  error,  not  only  in  the  present  case  in.  favor 
of  the  defendant  in  error,  Marvin,  but  those  in 
privity  with  him,  wbldi  position  is  occupied 
by  Mr.  Hartjoy.  It  follows  that,  if  no  review 
can  be  had  of  this  motion  to  vacate  tbe  judg- 
ment, because  the  defendant  In  error  has  con- 
veyed the  land  to  another,  who  has  In  torn 
conveyed  It  to  Hartjoy,  the  plalntUF  In  error 
can  have  no  relief  or  recourse  against  any 
one  ulpon  account  of  its  existence,  even 
though  rl^t  in  his  contention  that  be  had 
never  been  served.  We  cannot  agree  with 
tbiB  line  of  reasoning.  Defendant  In  error 
was  tbe  alleged  ownw  of  the  land  when  be 
brought  his  salt  against  tbe  plaintiff  in  error 
In  which  he  sought  to  try  tbe  title  of  the 
plaintiff  in  error,  and  to  have  judpurat  de- 
creeing that  be  bad  no  Interest  therein.  He 
alleges  that  be  never  has  bad  and  seeks  to 
have  bis  day  In  court  concemiiv  It.  It  he 
has  not  bad  It,  then  a  judgment  that  he  has 
ought  not  to  be  allowed  to  stand  against  him 
simply  because  tbe  defendant  in  error,  after 
securing  tbe  Judgment,  baa  conveyed  tbe  land 
to  another  who,  in  turn,  has  cimveyed  it  to  u> 
innocent  purdiaser. 

[2]  Whether,  if  ultimately  successSnl  In  sus- 
taining his  title,  the  plaintiff  In  error  can 
secure  tbe  land  from  Mr.  Hartjoy  because 
transferred  to  him  as  an  Innoceob  purchaser 
when  DO  stay  of  the  judgment  was  pending 
and  before  a  writ  of  error  was  sued  out,  will 
not  now  l>e  determined.  Mr.  Hartjoy  la  not 
a  party  to  this  action.  In  certain  cases  this 
court  has  held  that  an  Innocent  purchaser., 
etc.,  during  this  period,  relying  upon  the 
joidgment,  gets  a  good  title.  Cheever  v.  Mln- 
ton,  12  Colo.  557,  21  Pac.  710,  13  Am.  St  R^. 
258;  Stout  V.  Gully,  13  Colo.  604,  22  Pac.  954; 
Pipe  V.  Jordan,  22  Colo.  392,  46  Pac.  371,  65 
Am.  St  Rep.  138. 

If  the  rule  announced  In  these  decisions  Is 
applicable,  It  does  not  follow  that  the  plain- 
tiff In  error  is  not  entitled  to  his  review  of 
this  Judgment  In  case  he  Is  successful  In 
securing  Its  reversal  and  Is  right  in  bis  con- 
tention that  be  was  tbe  owner  of  tbe  land,  we 
cannot  agree  that  he  is  without  remedy  for 
the  wrong  against  him,  which  was  the  occa- 
sion of  his  loss. 

Volume  2,  Freeman  on  Judgmrats  (4th  Bid.) 
I  484,  recognizes  tbe  rights  of  lunocoit  por^ 
chasers  to  be  protected  Id  certain  cases  when 
relying  upon  decrees  which  are  subject  ta 
reversal  by  writs  of  error  not  then  pmdii^, 
but  it  does  not  concede  to  the  plaintiff  in  such 
cases  this  protection,  but,  to  tbe  oontxary 
upon  reversal  where  the  plaintiff  is  a  pur- 
chaser, at  page  843  it  states: 

"The  title  of  plaintiff  is  held  to  be  liable  to  be 
divested  by  a  reversal,  because  his  purchase  is 
paid  for  by  a  Judgment  which  be  ought  not  to 
have  bad,  and  because  It  is  neither  just  to  tbe 
defendant  nor  conduave  to  a  good  public  policy 
that  tbe  advantages  secured  by  an  erroneous  ad- 
judication should  be  longer  retained." 

While  this  declaration  applies  to  tbe  plaiu- 

iUCs  purchase  of  real  ratate,  we  think  the- 
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principle  Is  arollcftble  to  a  case  of  this  kind, 
and  that.  If  the  Judgment  is  wr<»g  and  the 
plaintiff  in  error  Is  right  and  was  the  owner 
of  the  land,  even  though  he  has  lost  it,  it 
would  neither  be  Just  to  the  plaintiff  In  error 
aor  condndTe  to  a  good  public  policy  to  hold 
that  he  did  not  hare  a  cause  of  action  against 
the  party  who  was  the  cause  of  his  loss. 

The  dl8mi£sal  of  this  writ  of  error  would 
forerer  bar  him  of  this  right 

The  dMuurrer  will  be  sustained. 

<u  mall.  44)  ' 

KENT  T.  KENT  et  aL    (No.  3000.) 
(Supreme  Court  of  Utah.    April  28,  1917. 
Bebcarlng  Denied  Ma;  21,  1917.) 

L  Tbusts  ^9338(1)— Con  btbucixvb  Tbusts— 

FoixowiNo  Tbust  Pbopebtt. 
A  trust  will  not  be  impressed  upon  funds 
or  property  In  the  iiands  of  ttie  alleged  trustee 
where  the  original  trust  property  or  trust  fund 
cuioot  be  traced  or  idenufied  eitnor  in  its  origi- 
nal or  substituted  fonn. 

[Ed.  Note.— For  other  cases,  see  Trusty  Cent 
I%f|  B2S^  558.] 

i  Trusts  «s=>371(1)— Consteoctive  Tbdst*— 

Pleading. 
A  complaint,  setting  up  the  receipt  of  funds 
by  alleged  trustee  for  isTcstment  the  invest- 
ment  m  such  money,  the  mingling  and  coofu- 
non  thereof  with  private  funds  ot  the  trustee, 
aod  ttiat  such  trust  property  cannot  be  traced 
or  ee^re^ated.  held  to  preclude  plaintiff  from 
cftablishug  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  588,  599.] 

Appeal  from  District  Court,  Cache  County ; 
J.  D.  Call,  Judge. 

Action  by  Emellne  H.  Kent  against  John 
D.  Kent  and  others.  Judgment  for  defend* 
ants,  and  plaintiff  appeals.  AiUnned. 

John  A.  Bagley,  of  Montpelier,  Idaho,  for 
appellant.  Blchards,  Hart  ft  Van  Dam,  of 
Salt  Lake  City,  for  resptnidents. 

FKICK,  C.  3.  The  plaintiff  con^enced 
this  action  in  equity  to  impress  certain  prop- 
erty with  a  trust  and  to  recover  thQ  trust 
fund.   In  her  complaint  ^e  alleged  that: 

The  defendants  are  the  executors  of  the  es- 
tate <^  one  Sidoe^r  B.  Kent*  deceased;  "that 
in  1881  the  plaintiff  was  the  owner  of  certain 
real  property  in  Davis  countft  Utah;  that  at 
that  time  it  was  agreed  by  and  between  the 
plaintiff  and  Sidney  B.  Ke&t  deceased,  that 
said  property  should  be  sold  by  Sidney  B.  Kent, 
and  that  he  should  invest  the  proceeds  thereof 
in  real  estat»  and  personal  property  in  Cache 
connty,  Utah,  and  hold  the  same  in  trust  for 
the  use  and  benefit  of  the  plaintiff;  that  pur- 
suant to  the  said  agreement  between  the  plain- 
tiff and  Sidney  B.  Kent  the  said  Davis  county 
property  was  sold  by  Sidney  B.  Kent  for  the 
sum  of  $4,500  in  cash,  which  said  amount  was 
received  by  Sidney  B.  Kent  as  trustee,  pursu- 
ant to  said  agreement  to  be  invested  in  proper- 
ty in  Cache  county,  Utah,  for  the  use  and 
itenefit  of  the  plaintiff;  that  afterwards  and 
daring  the  lifetime  of  the  said  Sidney  B.  Kent, 
deceased,  but  the  real  dates  are  unknown  to 
tbe  plaintiff,  the  said  Sidney  B.  Kent  deceased, 
used  the  said  $4,500  in  purchasing,  acquiring, 
snd  improving  real  property  and  in  purchasing 
personal  property  In  Cache  county,  but  the  said 


Sidney  B.  Kent,  deceased.  In  purchasing  and  im- 
proving said  property,  mingled  the  said  S4,G00, 
which  he  held  in  trust  for  the  plaintiff,  with  his 
own  private  funds,  and  so  used  and  invested 
said  trust  fund  that  it  cannot  now  be  traced 
and  cannot  be  segregated  from  the  private 
property  of  the  said  Sidney  B.  Kent,  deceased; 
that  b;  reason  of  the  said  agreement  between 
plaintiff  and  the  said  Sidney  B.  Kent  deceased, 
a  trust  was  created  in  favor  of  the  plaintiff 
with  Sidney  B.  Kent  deceased,  trustee,  and 
the  said  $4,500,  thereby  became  a  trust  fund; 
that  Sidney  B.  Kent  died  on  or  about  the  8th 
day  of  December,  1014.  and  at  the  time  of 
his  death  was  a  resident  of  Ca<'he  county,  state 
of  Utah,  and  at  the  time  of  his  death  he  held 
the  said  $4,n00  in  trust  for  the  use  and  benefit 
of  the  plaintiff;  that  the  said  Sidnev  B.  Kent 
never,  at  any  time,  denied  or  repunlated  ssid 
trust:  that  the  said  Sidney  B.  Kent,  during 
his  lifetime  did  not.  and  the  defendants  have 
not,  paid  to  the  plaintiff  the  said  $4,500  or 
any  part  thereoL" 

Plaintiff  also  alleged  that  she  had  duly 
presented  her  claim  to  said  executors  for 
allowance,  and  that  they  bad  rejected  the 
same.  She  prayed  Judgment  that  the  trust 
be  established,  and  that  she  recover  Judg- 
ment for  said  $4,500  with  legal  Interest.  The 
defendant,  M.  B.  Kent,  demurred  to  the  com- 
plaliit:  a)  That  It  "does  not  state  fticts  suffl< 
cient  to  constitute  a  cause  of  action";  (2) 
that  the  action  is  barred;  and  (3)  that  the 
complaint  is  uncertain  and  amblgaous  In  cer- 
tain particulars.  The  two  other  defendants 
filed  an  answer  to  the  complaint  which,  how- 
over,  has  no  bearing  upon  the  case.  The  dls* 
trlct  court  sustained  the  general  demurrer, 
and,  the  plaintiff  electing  to  stand  on  her 
complaint.  Judgment  dismissing  the  same  was 
duly  entered,  from  which  she  appeals. 

The  only  error  assigned  is  that  the  dis- 
trict court  erred  in  sustaining  the  demurrer. 
The  only  matter,  therefore,  that  concerns  us 
on  this  appeal  Is  the  correctness  of  the  rul- 
ing of  the  district  court  In  sustaining  the 
general  demurrer.  It  will  be  observed  that 
the  plaintiff  in  her  complaint,  among  other 
things,  allies  that: 

"Deceased,  In  purchasing  and  improving  said 
property,  mingled  the  said  $4,500  which  be  held 
in  trust  for  the  plaintiff  toith  hit  own  privata 
funds,  and  to  used  and  invested  said  trust  fund 
that  it  cannot  note  be  traced  and  cannot  be 
segregated  from  the  private  propertM  of  th4 
taid  Sidney  B.  Kent,  deceased."   (Itaucs  ounk) 

Suppose,  after  a  trial  of  a  case  In  which 
it  is  sought  to  Impress  a  certain  fund  or 
property  with  a  trust,  the  court  should  find 
from  the  undisputed  evidence  that  the  facts 
were  precisely  as  they  are  alleged  to  be  In 
the  foregoing  statement,  Would  not  such  a 
finding  completely  dispose  of  the  claim  that 
there  was  any  property  or  fund  upon  which  a 
trust  could  be  Impressed?  Such  a  finding 
would  conclusively  show  that  the  claimant 
had  no  better  right  to  any  speciflc  property 
of  the  deceased's  estate  than  any  general 
creditor  would  have. 

[1]  The  courts  have  frequently  considered 
and  passed  upon  claims  lil:e  the  one  t>efore 
us,  but  we  know  of  no  case  where  It  has 
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oeen  held  tbat  a  trust  coald  be  impresBed  on 
property  or  funds  where  it  is  conceded  to  be 
Impossible  to  trace  or  Identify  the  property 
or  fund,  either  In  its  original  or  substltated 
form.  The  law  upon  tbat  subject  Is  well 
stated  in  an  early  California  case,  entitled 
Lothrop  V.  Hampton.  31  Cai.  22,  89  Am.  Dec. 
141,  in  the  following  words: 

"Before  a  cestui  quo  trust  can  claim  specific 
real  or  personal  property  he  must  show  that 
it  is  the  identical  property  originally  covered 
by  the  trust,  or  that  it  is  the  fruit  or  product 
thereof  in  a  nev  fwm.  The  rule  iipou  this 
subject  is  well  and  concisely  stated  by  Mr. 
Justice  Lewis  in  ThompsoD's  Appeal,  22  Pa. 
17:  'Whenever  a  trust  fund  has  bceu  wrong- 
fully converted  into  another  species  of  proper«r, 
if  its  identity  can  be  traced,  it  will  be  held,  in 
its  new  form,  liable  to  the  rights  of  the  cestui 
que  trusL  No  change  of  its  state  and  form 
can  divest  it  of  such  trust.  So  loog  as  it  can 
be  identified,  either  as  the  original  property 
of  the  cestui  que  trust,  or  as  the  product  of  it, 
equity  will  follow  it;  and  the  right  of  reclama- 
tion attaches  to  it  until  detached  by  tho  su- 
perior equity  of  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice.  The 
substitute  for  ttie  original  thing  follows  the 
nature  of  the  thing  itself  so  l<»g  as  it  can  be 
ascertained  to  be  such.  But  the  rixht  of  pur- 
suing it  fails  when  the  means  of  ascertainmeot 
fail.  This  is  always  the  case  where  the  sub- 
ject-matter is  turned  into  money,  and  mixed 
and  coafounded  in  a  general  mass  of  proper- 
ty of  the  same  description.*  Story  Eq.  SI  12S7, 
1259:  Tiffany  and  Bullard  on  Trusts  and 
Trustees.  33,  34." 

In  Orcutt  V.  Gould,  117  CaL  315,  49  Pac. 
188,  and  la  Elizalde  v.  Ellzalde,  137  Cal.  634, 
66  Pac.  360,  70  Pac.  861,  the  case  of  Latlirop 
T.  Banipton,  supra,  is  approved  and  followed. 
In  Little  v.  Chadwick,  151  Mass.  109,  23  N. 
B.  1005,  7  L.  B.  A.  570,  the  law  upon  the 
subject  now  under  discussion  Is  stated  thus: 

"When  trust  money  becomes  so  mixed  up 
with  tho  trustee's  individual  funds  that  it  is 
impossible  to  trace  and  idcotify  it  as  entering 
into  some  specific  property,  the  trust  ceasea 
The  court  will  as  far  as  it  can  in  thus  trac- 
ing and  following  trust  money;  but  when,  as 
a  matter  of  fact,  it  cannot  he  traced,  the 
equitable  right  of  the  cestui  quo  trust  to  ioHov 
it  fails." 

The  foregoing  case  Is  followed  In  Lowe  v. 
Jones,  192  Mass.  94,  78  N.  E.  42,  6  L.  B.  A. 
(N.  S.)  487,  116  Am.  St,  Rep.  225,  7  Ann.  Cas. 
551,  To  the  same  effect  Is  Pryor  v.  Davis, 
109  Ala.  117,  18  South.  440.  Many  more 
cases  could  be  cited,  bnt  it  is  unnecessary  to 
do  so. 

[2]  The  doctrine  annotinced  in  the  fore- 
going cases  Is  followed  by  this  court  in  the 
case  of  Waddell  v.  Waddell.  36  Utah,  435. 
104  Paa  74.'!.  In  that  case  this  court  did 
just  what  is  said  in  Little  v.  Chadwick,  su- 
pra, a  court  of  equity  should  do,  namely,  we 
went  just  as  far  as  we  could  In  "tracing  and 
following  the  trust  money."  In  the  Waddell 
Case  we  applied  as  liberal  a  rule  as,  with 
reasonable  safety,  can  he  applied  in  follow- 
ing trust  funds  and  In  enforcing  the  trust. 
It  was,  however,  not  held  In  the  Waddell 
Case,  nor  in  any  otiier,  so  far  as  we  are 
aware,  that  a  court  has  ever  Impressed,  or 


has  attempted  to  impress,  a  trust  upon  cer- 
tain property  or  upon  a  certain  fund  where 
the  original  trust  property  or  trust  fund  can 
no  longer  be  traced  or  identified,  either  in 
its  original  or  substituted  form.  That  is 
just  what,  under  the  allegations  of  the  com- 
plaint, we  would  be  required  to  do  if  we 
overruled  the  demurrer  and  permitted  the 
plaintiff  to  prevail  upon  the  allegations  of 
her  complaint  - 

In  view  of  the  foregoing  conclusion  It  be- 
comes unnecessary  for  us  to  discuss  or  pass 
on  the  other  questions  raised  by  the  demur- 
rer. The  judgment  is  therefore  affirmed. 
Uespondent  to  recover  costs. 

HcCARTT  and  CORFU  AN,  JJ..  concur. 

'  (60  UUh.  48) 

KENT  et  aL  t.  KENT  et  aL  (No.  20903 
(Supreme  Court  of  Utah.   April  20,  1817.) 

Appeal  from  District  Cotut,  Cadie  County; 
J.  D.  Call.  Judge. 

Actitm  by  S.  W.  Kent  and  others  e^rainart 
John  D.  Kent  and  others.  Judgment  for  d» 
fendants,  and  plaintiUs  appeal  Affirmed. 

John  A.  Bagley,  of  Montpeller.  Idaho,  for  ap- 
pellants.  Iticiiards,  Hart  «  Van  Dam,  of  Sut 

Lake  City,  for  respondents. 

FBICK,  C.  J.   In  this  action  the  same  kind 
of  reUef  is  sought  as  in  the  case  of  Kent 
Kent,  1C5  Pac.  271.  immediately  preceding  this 

case.  The  only  difference  lietween  this  and 
the  preceding  case  is  that  the  plaintiffs  are 
different  Tho  same  property  tliat  was  sought 
to  be  impressed  with  a  trust  in  the  precedinx 
case  is  also  sought  to  he  impressed  with  a  like 
trust  in  this,  and  fur  the  same  reasons.  With 
the  exception  of  tho  parties  plaintiff,  and  the 
allegations  relating  to  formal  matters,  the  al- 
legations 5>f  the  complaint  in  this  case  are  the 
same  as  m  the  preceding  one.  A  general  de- 
murrer was  interposed  to  the  complaint  which 
was  sustained  by  the  district  court  and,  the 
plaintiffs  electing  to  stand  upon  the  allegationa 
of  their  complaint  judgmcmt  dismissing  the 
same  was  duly  entered,  from  which  they  appeal. 

For  the  reasons  stated,  and  upon  the  author- 
ity of  ^e  preceding  case,  the  judgment  in  this 
case  must  be,  and  it  accordingly  is,  affirmed. 
Uespondent  to  recover  costs. 

McCARTX  and  GOBFMAN,  JJ.,  concur. 


(100  KuL  SB) 
STATE  T.  SHTVEa   (No.  21035.) 
(Supreme  Court  of  Kansas.    May  12,  lAlTJ 

(SyUabua  bu  the  Court.) 

1.  INTOXTCATING    LlQUORS    «=>236(13)  —  UW- 
UWFUL  Sale— SUFTiciENCT  or  Evioence. 

In  a  prosecution  for  the  sale  of  intoxicating 
liquor,  the  evidence  heU  suf&dent  to  sustain  a 
conviction,  although  the  witnesses  who  drank  it 
professed  not  to  be  certain  as  to  the  character 
of  the  beverage  sold. 

[Ekl.  Note.— For  other  cases,  see  Intoxleatins 
Liquors,  Cent  Dig.  f  316.] 

2.  Criuinal  Law  «=9784(2)— Insteuction— 
clbcumstantlal  evidence. 

The  omission  to  give  on  instruction  rerard- 
ing  circumstantial  evidence  held  not  to  nave 
constituted  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1883.  1000.] 
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S.  CmntmAL  Law  ^::»44S(2)— Opihior  Bti- 
DEM CE— Witness*  Beliek. 
Tpstimony  regarding  a  fact  is  not  to  be 
duiracterized  as  opmion  evidence  because  the 
witness  undertakes  to  give  only  his  bcli^  in 
the  matter. 

tEd.  Note.— For  other  cases,  see  Oriminal 
Uw,  Cent.  Dig.  f  1086.J 

4.  C&iMi.vAL  Law  «=>656(5)>— TriaID— Bxuabe 
OF  Tbial  Judge. 
A  remark  by  the  trial  ^udge,  suggesting  a 
doubt  oi  the  candor  of  a  witness,  held  to  have 
had  a  sufficient  basis  to  prevent  its  constituting 
error. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  i  1530.] 

Appeal  from  District  Court,  Reno  County. 

Boy  Shtves  was  convicted  of  selling  Intoxl- 
cating  liquor,-  made  a  felony  by  prior  con- 
victions, and  be  appeals.  Affirmed. 

Carr  W.  Taylor,  of  Hutchinson,  for  appel- 
lanL  S.  M.  Brewster,  Atty.  Gen.,  and  U.  B. 
Bamsey,  of  Ilatchlnson,  for  the  State. 

MASON,  J.  Boy  Stilves  appeals  from  a 
conviction  apon  a  diat^e  of  selling  lutoxl- 
catinK  Uqoor,  made  a^  ftolonj  by  prior  convic- 
tions. 

[1]  L  The  principal  contention  of  the  de- 
^dant  Is  tbat  the  evidence  did  not  warrant 
the  verdict.  There  was  abundant  proof  of 
his  having  sold  four  Iwttles  of  some  kind  of 
l)evenige,  whldi  the  Jurj'  obviously  found  to 
have  been  beer,  and  tlie  sole  question  in- 
volved In  this  assignment  of  error  la  whetlier 
Oiere  was  any  substantial  evidence  to  support 
tliat  finding.  The  person  who  bought  it  te»- 
tlfled  tbat  he  asked  for  beer  and  paid  the 
defendant  $1  for  the  four  bottles,  but  that 
he  did  not  know  whether  it  was  beer  or  not ; 
that  he  conld  not  tell  for  sure.  Another  wit- 
ness who  helped  drink  It  said  that  at  the  time 
he  thought  It  was  beer,  but  that  he  did  not 
know;  that  he  could  not  swear  what  it  was. 
Another  said  that  he  did  not  know  what  It 
was;  tbat  he  did  not  know  beer  when  he 
drank  It;  that  it  might  have  been  "two  per 
cult.,  or  something  like  that"  There  was 
also  evidence  that  It  was  in  Sctilltz  beer  bot- 
tles. The  Jury  doubtless  concluded,  and 
were  warranted  In  the  conclu^on,  that  the 
witnesses  entertained  no  real  doubt  that  the 
beverage  was  Just  what  they  bought  and 
drank  It  for,  but  undertook  to  find  Justifica- 
tion In  their  own  minds  for  their  uncandtd 
avowal  of  ignorance  by  reflecting  that,  not 
having  exact  scientific  knowledge  on  the  sub- 
ject, they  could  not  be  absolutely  certain 
about  it,  a  form  of  perjury  formerly  quite 
comtoon  In  such  prosecutions,  but  happily 
less  frequent  In  later  years.  The  statement 
of  a  witness  that  he  thought  at  the  time 
ttiat  what  he  drank  was  beer  was  some  evi- 
dence of  tbe  fact,  and  its  weight  was  for  the 
Jnry, 

[2]  2.  Complaint  is  made  of  the  omission 
of  the  court  to  give  an  instruction  concern- 
ing the  effect  of  drcurastantlal  evidence. 


No  instruction  was  asked  on  tliat  subject,  but 
it  is  ui-ged  that  one  should  have  been  in- 
cluded in  the  general  charge,  as  It  was  In- 
cumt)ent  upon  the  court  to  instruct  on  all 
material  matters.  The  state  relied  on  direct 
evideuce  of  the  offense  charged.  So  far  as 
circumstantial  evidence  was  involved  It  was 
merely  corroborative.  In  that  situation  It 
has  been  held  not  to  be  error  to  refuse  to 
give  a  special  Instruction  on  the  subject,  even 
where  it  is  asked.  State  v.  Gereke,  74  Kan. 
196,  8«  Pac  160.  87  Pac.  759.  If  such  an 
instruction  would  have  been  appropriate  In 
the  present  case.  It  was  not  so  material  as  to 
render  tbe  omission  to  give  It  without  a  re- 
quest a  ground  of  reversal. 

[3]  8.  A  motion  was  made  In  behalf  of  the 
defendant  to  strike  out  the  testimony,  al- 
ready referred  to,  that  when  the  witness 
drank  the  beverage  In  question  he  thought 
it  was  beer,  on  the  ground  that  this  was  a 
mere  opinion.  The  overruling  of  the  motion 
is  complained  of.  As  already  indicated,  the 
statement  was  direct  evidence  as  to  a  fact, 
tbe  character  of  the  liquor,  the  form  In  whidi 
it  was  given  not  affecting  Its  competence, 
although  having  perhaps  some  tendency  to 
Impair  its  weight  by  suggesting  a  want  of 
certainty  on  the  part  of  tbe  witness.  17  Cyc. 
27.  note  40. 

[4]  4.  In  passing  upon  the  motion  referred 
to  the  trial  judge  added:  "I  want  his  opin- 
ion, a  man  who  can  drink  heer  and  not  know 
it."  The  remark  Is  criticized  as  assuming 
that  what  the  witness  drank  was  beer.  That 
was  not  the  assumption.  The  witness  testi- 
fied that  while  he  thought  what  he  drank 
was  beer  be  did  not  know  it;  In  other 
words,  that  It  might  liare  been  beer,  although 
he  was  unaware  of  It,  necessarily  implying 
that  be  could  drink  beer  without  knowing 
It  If  the  Judge  betrayed  a  want  of  cimfi- 
dence  In  the  candor  of  the  witness,  there 
was  a  sufficient  basis  for  It  to  prev^it  Its 
forming  a  ground  for  reversal. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(100  Kan.  448} 
BALL  v.  COLLINS  et  at    (So.  20452.) 

(Supreme  Court  of  Kansas.    May  12,  1917.) 

(SvOabiu  bv  the  Courts 

1.  New  Tbial  ®»72~<3bounds— Vnsatisfac- 

TOEY  VESDICT. 

Kule  followed  that  if,  upon  weighing  the 
evidence,  the  trial  court  is  dissatisfied  with  tho 
verdiL-t  of  tlie  jury,  it  is  bis  duty  to  set  aside 
the  verdict  and  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SI  140-148.1 

2.  Appeal  akd  Ekbob  €=>S67(2)  —  Obdek 
Gbantinq  New  Tbial— Keversal. 

Error  in  overruling  a  demurrer  to  evidence 
will  not  cause  the  reversal  of  an  order  granting 
a  new  trial,  where  tiie  appeal  is  specifically 
from  tliat  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i{  3477.  3478,  3480,  3486.) 
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Appeal  from  District  Court  Boorbon 
Coanty. 

Action  by  J.  E.  Ball  against  Cbarles  Col- 
lins and  another.  Verdict  for  defendants, 
and  on  plaintflTs  motion  a  new  trial  was 
granted,  and  defendants  appeal.  Affirmed. 

A.  M.  Eeene,  of  Ft  Scott  tor  appellants. 
John  h.  Connolly  and  James  B.  ConooUy, 
both  of  Ft  Scott  for  appellee. 

MARSHALL,  J.  The  defendants  appeal 
from  an  order  granting  a  new  trial. 

Tlie  plaintiff  sought  to  recover  on  a  prom- 
issory note  and  to  foreclose  a  chattel  mort- 
gage given  to  secure  the  payment  of  the 
note.  The  defendants  answered  ttiat  the 
note  was  altered  by  Increasing  the  amount 
thereof  witliout  their  consent  or  authority, 
after  it  had  been  signed  by  tbem ;  that  It 
was  given  In  part  payment  for  the  purchase 
of  a  certain  business  in  Ft  Scott;  that  the 
plaintiflC  agreed  to  perform  certain  services 
iu  connection  with  the  sale  of  the  business; 
that  he  failed,  neglected,  and  refused  to 
render  these  services;  and  that  there  was 
$70  due  the  defendants  from  the  plaintiff. 
The  evidence  was  conflicting.  The  jury  re- 
turned a  verdict  In  favor  of  the  defendants 
for  $70,  and  found  that  the  plaintiff  had 
changed  the  note  Innocently.  On  the  plain- 
tiff's motion,  a  ne^  trial  was  granted  "on 
the  sole  ground  that  the  verdict  of  the  Jury 
did  not  meet  with  the  approval  of  the  court" 

11]  1.  The  defendants  Insist  that  the  court 
erred  In  sustaining  the  plaintiff's  motion  for 
a  new  trial,  and  argue  that  the  reason  given 
by  the  court  for  granting  a  new  trial  was 
arbitrary,  unwarranted,  and  insufficient. 
The  motion  for  a  new  trial  named  all  the 
statutory  grounds.  The  defendants  dte 
Bourquln  v.  Railway  Co.,  88  Kan.  183,  127 
Pac.  770,  to  support  their  contention  that 
upou  a  motion  for  a  new  trial  on  several 
ground^  the  trial  court  In  sustaining  the 
motion,  should  state  the  spedficatlons  which 
are  upheld  and  those  which  are  overruled. 
In  that  case  this  court  said: 

"Where  a  motion  for  a  new  trial  on  all  the 
statutory  grounds  has  been  sustained  generally 
this  court  OD  appeal  will  assume,  in  support  of 
the  ruling,  that  the  trial  jud^e  was  not  able 
to  reconcile  the  verdict  with  what  he  regarded 
as  the  true  weight  of  the  reliable  testimony." 
Syl.  par.  1. 

The  defendants  also  cite  Sovereign  Camp 
v.  Thlebaud,  65  Kan.  332,  337,  68  Pac.  348, 
349.   In  that  case  the  court  said: 

"The  discretion  of  district  courts  fai  the  mat- 
ter of  granting  or  refusing  new  trials  Is  a  legal, 
not  a  capridoua,  one.  It  must  be  warranted  by 
law  and  guided  by  established  precedent.  It 
may  not  be  exercised  simply  t>ecau8e  the  judge 
might  wish  the  verdict  to  be  otherwise.  The  ap- 
plicant therefore  must  show  a  legal  reason  for 
Its  exercise.  The  saying  that  it  takes  13  to 
render  a  verdict  has  passed  to  an  adage,  but  can 


mean  nothing  more  than  that  in  cases  where 
conflicting  evidence  raises  a  substantial  and 
serious  doubt  in  tne  mind  of  the  trial  Judge 
of  tlie  correctness  of  the  conclusion  readied  fay 
the  Jury,  he  may  interfere.** 

Other  decisions  of  this  court  are  cited  by 
the  defendants,  but  they  do  not  break  down 
the  rule  that: 

"If.  upon  weighing  the  evidence  presented,  the 
trial  court  was  dissatisfied  with  the  verdict  of 
the  jury,  it  was  his  duty  to  set  aside  the  ver- 
dict and  grant  a  new  triaL"  Walsh  v.  Bail- 
way  Co.,  164  Pac.  184. 

See,  also.  Richolson  v.  Freeman.  56  Kan. 
463,  43  Pac.  772 ;  Railway  Co.  v.  McCTure,  58 
Kan.  109,  112,  48  Pac.  566;  Railroad  Co.  v. 
Matthews,  68  Kan.  447,  4u2,  49  Pac.  602; 
Bank  T.  Goodrich,  96  Kan.  719,  163  Pac 
541. 

The  verdict  did  not  meet  with  the  approval 
of  the  trial  court;  It  was  bis  duty  to  grant 
a  new  trial. 

[2]  2.  Each  of  the  defendants,  at  the  dose 
of  the  plaintiff's  evidence,  filed  a  demurrer 
thereto.  These  demurrers  were  overruled. 
The  defendant  Collins  argues  that  it  was 
error  to  overrule  his  demurrer.  In  bis  brief 
the  plaintiff  says: 

"Appellants  [evidently  meaning  appellee] 
frankly  admit  that  the  testimony  on  the  part  of 
appellee  shows  that  at  the  time  that  appellee 
altered  said  note  and  mortgage  that  appellee 
did  not  get  the  consent  of  said  appellant  Chas. 
Oollina,  to  said  alteration ;  ndth»  docs  the  erl- 
douce  show  that  said  alteraticn  was  made  in 
appellant  Chas.  Collins',  presence.  The  evi- 
dence does  show,  however,  that  shortly  after 
said  alteration  that  the  appellant  Chas.  Col- 
lins, learned  that  appellee  had  altered  said 
note  and  mortgage,  and  that  be  remained  silent 
and  made  no  protest  until  appellee  spoke  to  him 
regarding  the  same.  Appellee  contends  that 
bis  conduct  was  such  that  be  rati6ed  the  same, 
and  that  the  trial  court  was  correct  in  orerml- 
ing  said  demurrer." 

Section  6662  of  the  Qeneral  Btatates  of 
1915  in  part  rrads: 

"Where  a  negotiable  Instrument  is  materially 
altered  without  the  assent  of  all  parties  liable 
thereon  it  is  svoided,  except  as  against  a  party 
who  has  himself  mad^  authorised  w  assented 
to  the  alteration." 

Authority  or  assent  requires  some  aflirma- 
tlve  action  or  statement  No  such  action  or 
statement  on  the  part  of  Collins  was  shown. 
He  did  not  within  the  meaning  of  the  stat- 
ute quoted,  rati^  the  alteration.  Ills  de- 
murrer to  the  plaintiff's  evidence  should 
have  been  sustained.  However,  the  error 
committed  by  the  court  In  refudng  to  sus^ 
tain  that  demurrer  Is  not  now  available  to 
Collins,  for  the  reason  that  his  appeal  Is 
spe<^caUy  from  the  order  granting  a  new 
triaL 

The  Judgment  of  the  court  granting  a  new 
trial  will  not  be  set  aside  as  to  either  of  the 
defendants,  and  Is  therefore  affirmed.  All 
the  Justices  concurring,  except  WDST,  J,, 
who  did  not  sit 
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HAWKS  T.  ATCHISON,  T.  ft  S.  P.  BT.  CO. 

(No.  20839.)  , 
(Snprenw  Oonrt  ctf  Kansas.    May  12,  U17.) 

(SifUahvt  Iv  ths  Court.) 

Ajpfeax.  and  Ebbob  «»867(2)— GBAimita  of 
New  Trial  Aftke  Vkbdict— Review. 
Where  a  new  trial  is  granted  after  a  ver- 
dict for  tfae  defendant,  this  court  will  not  ordi- 
narily undertake  upon  an  appeal  from  such 
order  to  determine  whether  the  plaintiff  failed 
to  make  a  prima  facie  case,  ioasmuch  as  the 
trial  coart  may  hare  thought  a  new  trial  ad- 
riMble  even  if  that  were  true,  regarding  the 
failure  aa  excusable  and  remediable. 

[Ed.  Note.^ — For  other  cases,  aee  Appeal  and 
Error.  Cent^  Dif.  |S  3477.  3478.  3480,  3466,] 

Appeal  tnm  District  Court,  Sedgiwldt 
Gonnty. 

Action  by  S.  S.  Hawfes  against  the  Atchi- 
son. T<^ka  &  Santa  F6  Railway  Company. 
Verdict  tor  defendant,  and  from  an  order 
Mtdng  it  aside  and  granting  a  new  trial,  It 
appeals.    Order  affirmed. 

W.  B.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  appellant. 
George  W.  Adams,  S.  S.  Hawks,  and  T.  V. 
SfcQuggag^  all  at  Wichita,  for  appellee. 

MASON,  J.  S.  S.  Hawks  brought  an  ad 
tlon  against  the  Atchison.  Topeka  &  Santa 
Fe  Railway  Company  for  damages  for  the 
obstruction  of  an  alley  back  of  his  residence 
In  which  it  had  laid  its  track.  A  verdict 
was  returned  In  favor  of  the  defendant,  but 
the  court  set  it  aside  and  granted  a  new 
triaL   An  appeal  Is  taken  from  such  order. 

Thfl  trial  judge  was  requested  by  the  de- 
fendant to  state  the  grounds  upon  which  the 
ruling  was  based,  and  responded  by  enumer- 
ating practically  all  the  reasons  set  out  in 
the  motirai,  which  embraced  most  of  those 
recognized  by  the  statute,  and  added:  'The 
court  may  possibly  think  of  some  others,  but 
Dot  at  the  present  time."  The  situation  Is 
therefore  substantially  the  same  as  though 
DO  reason  wtiatever  had  been  assigned  for 
the  decision.  The  appellant  recognizes  the 
rule  tliat  the  trial  court  baa  a  wide  discre- 
ticHi  in  the  matter  o£  granting  a  new  trial, 
but  insists  that  here  the  ruling  should  be 
reversed  because  as  a  matter  of  law  a  ver- 
dict In  its  favor  was  required  in  any  view 
of  the  evidence.  A  reversal  of  such  an  order 
has  sometimes  been  had  on  that  ground. 
Sovereign  Camp  v.  Thlebaud,  65  Kan.  332, 
flO  Pac.  348.  Here  the  substance  of  the  ap- 
pellant's claim  is  that  the  plalntifTs  evidence 
bad  no  tendency  to  make  out  a  case.  A  de- 
murrer to  his  evidence  was  filed  and  over- 
ruled, but  no  appeal  was  attempted  from 
that  order.  A  ruling  which  would  in  Itself 
support  an  independent  appeal  may  some- 
times be  inquired  into  a  proceeding  brought 
to  reverse  the  final  judgment  (White  v.  Rail- 
way Co.,  74  Kan.  778.  782,  88  Pac.  54,  11 
.^on.  Cas.  550) ;  but  an  appeal  from  an  or- 


der granting  a  new  trial  dofes  not  involve  a 
review  of  the  overruling  of  a  demurrer  to 
the  evidence  (Ball  v.  Collins,  165  Pac  273. 
decided  at  this  sitting).  Even  If  this  court 
upon  sn  examination  into  the  matter  should 
be  of  the  opinion  that  the  plaintiff  had  fail- 
ed to  make  out  a  prima  facie  case,  the  grant- 
ing of  the  new  trial  might  be  permitted  to 
stand  on  the  ground  that  the  trial  court  may 
have  believed  that  "the  failure,  even  If  not 
due  to  any  erroneous  ruling  against  him.  was 
for  some  reason  excnsable,  and  that  justice 
would  be  promoted  by  allowing  him  another 
opportunity  to  Introduce  evidence."  Bank 
V.  Goodrich.  96  Kan.  719,  721,  153  Pac.  541. 
It  is  true  that  questions  of  law,  which  will 
have  to  be  settled  before  the  rights  of  the 
[>arttes  can  be  finally  determined,  have  been 
ai^ed  In  this  proceeding,  but  In  order  for 
this  court  to  pass  upon  tbem  they  must  be 
presented  upon  an  appeal  by  which  they  are 
directly  raised.  The  present  appeal  is  mere- 
ly an  eCTort  by  the  defendant  to  retain  the 
benefit  of  the  verdict  that  was  rendered; 
but  If  its  theory  of  the  law  is  correct,  there 
was  no  issue  to  be  submitted  to  the  Jury, 
and  its  legal  rights  cannot  be  seriously  prej- 
udiced by  the  setting  aside  of  a  verdict  re- 
turned under  such  drcamstances. 

The  order  granting  a  new  trial  Is  affirmed. 
AU  the  Justices  ooncarring. 


(100  Kan.  450) 
JOHNSON  v.  MENNONITE  MOT.  FIRE 
INS.  CO. 

(Supreme  Coort  of  Kansas.    May  12.  1017.) 

fStfUtibut  ftv  Ediiorial  Staff.) 
Insurance  ®=>665(3)— Fire  Insubancb— Oc-- 

CDPANCT.. 

In  an  action  on  a  fire  insurance  policy,  find- 
ings and  evidence  construed  to  show  that  the 
property  was  occupied  duriog  the  30  days  pre- 
ceding the  fire  within  a  30-tuiy  vacancy  clause. 

[Ed.  Note.— For  other  cases,  see  losorance. 
Cent.  Dig.  $}  1711-1716.] 

On  petition  for  rehearing.  The  former  de- 
cision, that  part  touching  vacancy  when  tlie 
loss  occurred  being  withdrawn,  adhered  to. 

For  former  opinion,  see  100  Kan.  S3,  163 
Pac.  1074. 

WEST,  J.  Id  his  petition  for  rehearing 
counsel  for  the  plalntUI  Insists  that  the  for- 
mer decision  was  wrong  In  holding  that  the 
minds  of  the  parties  did  not  meet.  From 
plaintiff's  abstract,  however,  it  appears  that: 

"Tbe  agreement  between  Mr.  Young  was  that 
Mr.  Young  would  give  me  a  policy  without  any 
vacant  permit." 

"I  told  him  that  If  he  would  make  It  as  he 
agreed  to,  then  it  would  be  all  right,  but  under 
those  terms  I  did  not  want  it.  I  uuderstood  if 
I  was  blown  away  after  the  vacant  permit 
was  out  that  the  policy  was  no  good." 

The  secretary  testified: 

That  after  the  loss  when  the  plaintiff  came 
to  the  office  and  introduced  himself  "he  admit- 
ted that  he  never  hod  paid  anything,  and  that 
be  did  not  want  tbe  policy  under  those  condi-. 
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tioDt,  OB  account  of  the  vacant  permit ;  tiiat  be 
wanted  a  polic;  that  would  be  in  force  even  if 
the  building  was  vacnnt,  and  of  course  we  had 

told  bim  before  in  a  letter,  and  told  him  at  that 
time  that  we  could  not  isaue  such  a  policy,  but 
that  we  could  issue  vacancy  permita  for  a  cer- 
tain time." 

The  clerk  testified: 

That  the  plaintiff  said  he  did  not  pay  the  first 
cash  payment,  and  that  the  reason  was  "that  he 
did  not  want  that  kind  of  a  policy,  and  that  he 
did  not  want  to  bother  with  vacant  permit*." 

The  plaintiff  testified: 

"When  you  and  Mr.  Toang  were  talking  over 
at  the  livery  bam  did  you  make  any  request 
then  for  a  vacant  permit  on  this  policy?  A.  He 
told  me  that  he  would  write  me  a  policy  with- 
out  any  vacancy  permit.  Q,  You  did  not  ask 
hfm  for  a  vacancy  permit  at  that  time  to  be 
placed  00  this  policy?  A.  No,  sir;  I  asked  him 
to  insure  my  house  without  any  vacant  permit; 
that  is  when  he  told  me." 

While  the  plaintiff  was  a  little  inaccurate 
In  Ills  references  to  the  matter  of  vacancy 
danse,  It  Is  clear  that  he  wanted  a  policy 
without  one  In  it,  and  that  the  company  re- 
fused to  issue  the  kind  be  wanted ;  hence  It 
follows  as  the  night  the  day  that  tbe  minds 
of  the  parties  did  not  meet. 

We  thank  counsel  for  calling  onr  attention 
to  the  question  of  vacancy  at  tbe  time  the 
property  was  destroyed.  It  seems  that  the 
plaintiff  had  two  sons-in-law,  and  an  exam- 
ination of  bis  testimony  In  relation  to  when 
each  was  In  tbe  property  had  led  to  the  con- 
clusion that  the  Jury  meant  by  tbelr  answer 
tbat  It  had  been  occupied  at  a  time  thirty 
days  before  the  fire,  but  counsel  seems  to  be 
light  that  they  meant  It  was  occupied  dur- 
ing the  30  days  preceding  the  flr&  lids  would 
have  simplified  tbe  matter  had  the  policy 
been  In  force  even  without  resort  to  section 
5362  of  the  General  Statutes  ot  1015,  ren- 
dering the  vacancy  dause  void  If  tbe  prop- 
erty were  occupied  at  the  time  of  the  loss. 

The  former  declsl<»i,  that  portion  toudilng 
vacancy  when  the  loss  occurred  being  with- 
drawn, Is  adhered  to.  All  the  Justices  con- 
curring. 

aoo  ram.  430) 

FEIOHLBT  V.  C.  HOFFMAN  &  SON  MILL- 
ING CO.  et  aL 
WIDLER  V.  SAME. 
(Nos.  20023,  20175.) 
(Supreme  Court  of  Eansaa.   May  12,  1917.) 

(8»ttahu9  by  ike  Court.) 

1.  Beleasb  «s>29(1)— Joint  Wbonqdoebs— 
EFracT. 

The  doctrine  of  Edens  v.  Fletcher,  79  Kan. 
139,  98  Pac.  784,  19  L.  R  A.  (N.  S.)  618,  to 
the  effect  that  an  acknowledgment  by  the  plain- 
tiff of  satisfaction  against  one  of  several  defend- 
ants sued  as  joint  wrongdoers  which  constitutes 
only  partial  payment  of  the  damages  and  in 
which  the  plaintiff  expressly  reserves  the  right 
to  proceed  against  the  other  wrongdoers  does  not 
operate  to  release  the  others,  where  it  appears 
that  the  parties  to  the  arrangement  did  not  in- 
tend such  a  result,  reaffirmed  and  applied. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  fi  64,  67.  70.] 


2.  Tbial  «=s>1S6(2)— DncDBBiB  to  Evidbrci 
— QDBffnon  fob  jubt. 
The  rule  applied  tbat  upon  a  demurrer  to 

tbe  pliiintiCE's  evidence  the  court  cannot  weigh 
the  evidence  nor  settle  conflicts  in  it,  but  that 
if  the  evidence  most  favorable  to  plaintiff  tends 
to  support  the  Issues  In  the  case,  the  demurrer 
mnst  be  overruled,  and  the  case  mbmitted  to 
the  jury. 

[Kd.  Note.— For  Other  eases,  see  Trial,  Cent; 
Dig.  S  355.] 

Appeal  firom  District  Court,  DlAInson 
County. 

Actions  by  J.  EL  Felghley  and  by  John  J. 
Widler  against  the  O.  Hoffman  A  Son  MUIlu« 
Gcmpany,  the  Chicago,  Rocdt  Island  &  Pa- 
dflc  Railway  Company,  and  others.  Actlona 
dismissed  as  to  the  railway  company,  and 
demurrers  to  each  platutlff's  evidence  su»* 
toined,  and  they  appeal.  Reversed  and  re- 
manded for  new  trial. 

E.  G.  LltUe,  of  Kansas  City,  and  C.  B. 
Rugh,  of  Abilene,  for  appellants.  G.  W. 
Hurd,  Arthur  Hunl,  Bruce  C  Hurd,  and  O: 
S.  Crawford,  all  of  Abllai^  for  arodlees. 

JOHNSTON,  O.  J.  Two  actions  were 
brought  against  the  C.  Hoffman  &  Son  Milling 
Comimny,  the  Hoffman  Elevator  Company,  O. 
Hoffman,  O.  B.  Hoffman,  and  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  one 
by  J.  H.  Felghley  and  the  other  by  John  J. 
Widler,  to  recover  damages  for  Injuries  re- 
sulting from  an  overflow  of  the  Smoky  Hill 
river,  alleged  to  have  been  caused  by  the 
Joint  action  and  wrong  of  the  defendants.  It 
appears  that  a  number  of  actions  were  com- 
menced by  other  plaintiffs,  all  growing  out  oC 
the  same  <4rcumstances,  of  whidi  one  has  al- 
ready t>een  appealed  to  and  determined  by 
this  court  Arnold  v.  MllUng  Co.,  93  Kan. 
54,  143  Pac.  413.  The  situation  along  the 
river,  tbe  locatitw  of  the  Hoffman  dam,  and 
the  obstruction  at  the  railroad  bridge  are 
described  in  the  opinion  in  that  case.  Upon 
the  evidence  produced  In  that  case  it  was  de- 
cided among  other  things,  that  the  overflow 
on  the  Arnold  land  was  caused  by  the  ob- 
struction at  the  railroad  bridge,  and  not  by 
tbe  Hoffman  dam.  After  that  decision,  and 
before  these  cases  were  tried,  the  railway 
company  and  the  respective  plaintiffs  settled 
their  differences,  and  through  their  attor- 
neys entered  into  stipulations  wUdi  were 
practically  the  same  In  each  case,  one  of 
whldi  was  In  the  following  terms: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  J.  E.  Feighley  and  the  Chicago,  Rock 
Island  &  Pacific  Roilway  Company  that  the 
above-entitled  action  shall  be  and  Is  dismissed 
as  to  the  defendant  tbe  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  with  prejudice.  The 
plaintiff  hereby  reserves  any  and  all  rigbts  or 
causes  of  action  against  any  of  the  other  defend- 
ants. It  is  the  intention  of  the  plaintiff  herein 
to  preserve  his  rights  to  continue  his  suit  and 
claim  against  all  of  the  other  defendants  and 
to  proceed  against  them." 

The  stipulation  In  each  case  was  filed  la 
court  and  thereafter  the  actions  were  dls- 
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Blned  as  to  tbe  ratify  company.  At  tbe 
trUls  tbe  court  sustained  demurrers  to  tbe 
ertdence  of  each  plaintiff,  wbo  appeals. 

|1]  The  queetloa  Is  presented  whetber  or 
mot  and»  tbe  stlpalati(m  tbe  plaintiffs  could 
still  proceed  acrainst  tbe  other  defendants. 
It  Is  contended  that,  the  plaintiff  having  sued 
tbe  defendants  as  joint  tort-feasors,  each 
wrongdoer  most  be  considered  as  approving 
the  acts  of  tbe  others  and  to  hare  made  their 
acts  his  own.  The  plaintiffs  misht  have 
Cipcted  to  sue  tbera  separately,  but  It  ts  ar- 
gued that,  having  sued  them  Jointly  and  tbe 
act  of  each  being  the  act  of  all.  the  discharge 
of  one  amoants  to  a  satisfaction  of  tbe  In- 
jDries  done  by  all.  It  Is  therefore  Insisted 
that  the  release  given  by  the  plaintiff  to  the 
railroad  company  of  a  joint  Unblllty  operates 
to  extinguish  the  entire  damages  and  as  a 
release  of  the  codeflendants  of  the  railway 
company.  The  question  presented  by  tbe  de- 
fendanta  was  before  tbe  court  In  Edens  v. 
FletcAter.  79  Kan.  139.  98  Pac.  784, 19  L.  R.  A. 
(N.  S.)  618.  and  every  phase  of  It  was  care- 
tolly  oonfddered.  It  was  not  tbe  Intention  of 
the  parties  that  the  payment  made  by  the  rail- 
way company  and  the  release  given  to  it 
dHmM  operate  as  a  release  of  the  others,  and 
oidlDarfly  the  law  gives  effect  to  the  Inten- 
tion and  agreements  of  the  parties  which  are 
baaed  upon  adequate  consideration  and  are 
not  contrary  to  good  morals  or  public  policy. 
All  understood  that  only  a  partial  compensa- 
tk»  of  tbe  damages  was  made  by  tbe  railway 
company,  as  it  settled  with  plaintiffs  by  pay- 
ing about  .lO  per  cent  oC  the  amount  of  their 
dalms,  and  to  leave  no  doubt  there  was  a 
■pedflc  reservation  of  all  rights  and  cansee 
of  action  against  the  other  defendants  and 
an  eiprees  statement  of  an  Intention  to  coo- 
tlnne  the  suit  against  thetn  for  the  remaln- 
faig  Uablllty.  In  the  Edens-Fletcher  Case, 
Bopra,  It  was  recognized  that  the  authori- 
ties were  In  conflict  on  the  qnestlon,  but  it 
was  derfded  that  the  better  rule,  and  one 
which  Is  well  sustained  by  modem  author- 
ity, is  that  tbe  ioMntlon  of  the  parties  be- 
tween whom  the  agreement  of  release  Is 
made  shall  control.    It  was  held  that: 

"An  flcknowledemrat  by  the  plnintiEF  of  sat- 
ftfaction  against  two  of  several  aefendants,  who 
are  sued  as  joint  wrongdoera,  will  not  release 
the  others,  where  the  iDstrument  offered  to  show 
rach  release  shows  that  it  was  not  intended  to 
have  such  effecL  Where  sucb  acknowledgment 
of  satisfaction  contains  an  wtpress  reservation 
of  the  rifcht  to  proceed  againat  tbe  other  joint 
wronjrd€»erB,  who  are  co<lerendant«  with  those 
released,  and  other  expressions  in  the  inatru- 
ment  are  not  inconsistent  with  the  retention  of 
waA  right,  the  intention  of  the  parties  that  the 
instrument  ahoulil  not  operate  as  a  release  of 
mcfa  codefendants  sufficlenUy  appears."  Syl. 

In  tbe  oplnioQ  written  \>y  Ur.  Justice  Ben- 
mm  It  was  made  too  clear  for  doubt  that  tbe 
view  taken  was  not  In  cmifllct  with  earlier 
Kansas  dedslMUi,  and  all  of  tbe  objections 
wwe  no  completely  answered  and  tbe  govern- 
ing rules  80  dearly  stated  as  to  leave  no  rocHU 
for  doubt  or  further  ccmtentioa  aa  to  tbe  posl- 
tkn  at  ttils  Goort,  or  any  occaaloa  fi»r  a  ra- 


'  consideration  of  the  gneatlon.  The  mle  there 
announced  was  fallowed  in  the  recent  case  of 
City  of  Topeka  v.  Brooks,  99  E^an.  643,  164 
Pac.  285. 

[2]  Some  contenticm  is  made  that  the  evi- 
dence failed  to  establish  a  cause  of  action 
against  the  defendants.  The  question  arises 
on  a  ruling  sustaining  a  demurrer  to  tbe  plain- 
tiff's evidence,  and  if  the  evidence  fairly 
tended  to  show  that  the  dam  and  obstructions 
placed  in  the  river  contributed  to  throw  bade 
or  bold  the  water  upon  the  plaintiff's  land, 
the  demurrer  should  have  been  overruled. 
Some  of  the  testimony  does  not  support  the 
plaintiff's  contention,  and  there  is  confusion 
and  conflict  in  it  as  to  the  injurious  effect 
of  the  dam,  but  evidence  was  introduced  fair- 
ly tending  to  show  that  tbe  dam  placed  in 
the  river  by  the  defendants  obstructed  tbe 
flow,  eliminated  the  channel,  filled  the  bed 
with  slit  and  other  d^>oelts,  and  all  tc^ther 
operated  to  flood  plaintiff's  lands,  causing  in- 
jury and  loss.  Smneof  the  testimony  shows 
that  the  plane  of  high  water  vraa  lower  be- 
low than  above  the  dam  during  the  flood. 
Tbe  conflicting  testimony  and  claims  that 
the  water  was  so  high  that  tbe  obstruction  of 
the  dam  was  without  serious  effect  Is  one  to 
be  tried  out  by  the  Jury,  and  not  by  tbe 
court.  Authorities  are  not  needed  to  show 
that  upon  a  demurrer  to  evidence  tbe  court 
cannot  accept  some  and  disregard  other  testi- 
mony produced  by  plaintiff.  It  may  not  set- 
tle conflicts  Id  the  evidence  nor  draw  Infer- 
&icea  whltA  conflict  with  any  supporting  evi- 
dence offered  by  tbe  plaintiff.  Putting  aside 
tbe  testimony  untaTorable  to  plaintiff,  tbe 
court  must  accept  every  fact  and  conclusion 
whlfA  tbe  evidence  moat  favorable  to  tbe 
plaintiff  tends  to  prove,  and  if  after  allowing 
all  Inferences  fovorable  to  him  the  testimony 
on  his  behalf  tends  to  support  tbe  Issues  pre- 
sented, the  demtirrer  must  be  overruled  and 
the  case  sent  to  tbe  jury.  On  that  basis  this 
was  dearly  a  case  for  tbe  jury. 

It  Is  said  that  a  different  result  was  readi- 
ed in  the  Arnold  Case,  where  the  facts  must 
have  been  substantially  the  same  as  In  these 
cases.  Evidence  In  that  case,  unless  repro- 
duced in  this  one,  can  be  given  no  effect  here. 
Rules  of  law  determined  in  other  cases  may 
be  applied,  but  ev«ry  case  Is  governed  by  its 
own  facts,  and  we  cannot  consider  facts  in 
a  ftmner  appeal  wbldi  are  not  In  evidence 
here,  not  even  if  it  bad  been  brought  to  re> 
view  former  judgmmts  in  these  cases.  0. 
B.  U.  P.  R.  Ooi  V.  Andrews,  Adm'r,  34  Kan. 
563;  9  Pac.  213 ;  Sanford  v.  Weeks,  50  Kan. 
339.  31  Pac.  1068;  Parkburst  v.  National 
bank,  55  Kan.  100,  39  Pac  1027;  BaUway 
Co.  T.  Mosber.  76  Kan.  599,  92  Paa  SB4. 

Something  Is  said  to  the  effect  that  the 
dam  was  built  in  a  manner  and  to  a  height 
authorized  by  statute,  but  if  It  be  granted 
that  tbe  dam  Is  no  higher  than  the  statute 
provides,  that  would  not  relieve  defendants 
from  liability  for  damages  to  those  Injured 
by  Its  constmctlon.  The  acta  granting  tbe 
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light  to  construct  tlie  dam  and  Increase  Its 
height  expressly  provided  that  it  should  not 
overflow  the  (arm  or  lands  outside  of  the 
natural  banks  of  the  river,  nor  was  the  owner 
of  the  dam  relieved  from  llabUl^  for  dam- 
ages resulting  from  the  building  or  raising  of 
the  dam.  Laws  1S69,  c.  46;  Laws  1870, 
c.  64. 

The  demurrer  to  the  evidence  should  have 
been  overruled,  and  therefore  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial.  All  the  Justices  concurring  except 
DAWSON,  J.,  who  did  not  sit;, 


(100  Kan.  4a) 
SECKMAN  T.  MONARCH  CEMENT  Ca 
(No.  20677.) 
(Supreme  Ooort  of  Kansas.    May  12,  1017.) 

(Sj/Uabu*  bv  tha  Court.) 

1.  Maotes  ano  Servant  «=»405{8)— Woek- 
men's  Compensation  Act  —  PebUahkot 
Pabtiai.  iHCAPAcrrr— Evidence. 

The  evidence  in  an  action  under  the  Work- 
uiea'B  OompeaeatioD  Act  (Gen.  St  1915,  H 
^96-^ra42)  held  to  warrant  a  finding  that  per- 
manent partial  incapacity  resulted  from  the 
loss  of  the  ends  of  the  second  and  third  fingers 
of  the  left  band  of  a  workman  who  had  already 
lost  a  part  of  the  thumb  and  first  finger  of  Ihe 
same  hand. 

2.  Masteb  and  Servant  «=»385(1)— Woek- 
tan's  CouPENaAiioN  Act— Partial  Ihoa- 
PACiTT—OoMFEHBATioN— Statute. 

The  provisitHi  of  the  statute  <Gen.  St  1915. 
I  5906)  that  in  case  of  partial  incapacity  peri- 
odical payments  shall  not  be  lecis  than  lf3  a 
week  relates  to  the  amount  of  recovery,  and 
not  merely  to  the  manner  of  its  payment;  it 
means  that  the  workman  shalt  be  entitled  to  re- 
ceive at  least  that  amount  for  every  week  that 
the  incapacity  continues  until  the  itatntory  limit 
uf  &  yeara  is  readied. 

Appeal  from  District  Court,  Allen  County. 

Action  under  the  Workmen's  Compensation 
Act  by  A.  A.  iSeckman  against  the  Monarch 
C(»nent  Company.  Judgment  for  plaintiff  In 
a  certain  Bum,  and  defendant  appeals.  Af- 
Hrmed. 

Culllson,  Forrest  A  Clifford,  of  lola,  for 
appellant.  Uoss  B.  Smith  and  Claude  M. 
Brobst,  both  of  Chanute,  and  John  W. 
Brown,  of  lola,  for  appellee. 

MASON,  J.  A.  A.  Seckman,  while  in  the 
employ  of  the  Monarch  Cement  Company, 
sustained  an  Injury  from  machinery  requir- 
ing the  amputation  of  two  fingers  of  his  left 
hand—the  second  finger  at  the  first  joint, 
and  the  third  a  little  higher  up.  Under  the 
Workmen's  Compensation  Law  he  was  allow- 
ed and  paid  $130.80  on  account  of  total  dis- 
ability for  substantially  IS  weeks,  and  re- 
covered a  lump  sum  Judgment  for  $1,195.80, 
being  an  allowance  at  $3  a  week  for  the  re- 
mainder of  the  8-year  period.  The  defendant 
appeals. 

[1]  1.  The  defendant  maintains  that  the 
evidence  did  not  warrant  a  finding  that  the 
injury  referred  to  resulted  in  any  permanent 


Impairment  of  his  earning  capacity.  He  had 
already  lost  a  part  of  the  thumb  and  first 
finger  of  the  same  hand.  Some  testimony 
was  given  to  the  effect  that  in  course  of  time 
the  piaintifT  could  grasp  and  hold  objects 
with  his  left  hand  as  well  as  before  his  in- 
jury— with  as  strong  a  grip;  that  there 
would  be  some  loss  of  convenience,  but  none 
of  power.  But  there  was  also  testimony  that 
the  extension  of  his  grip  was  lessened;  that 
while  he  would  have  practically  the  same 
intensity  of  power  he  could  not  apply  It; 
that  in  swinging  on  a  rope,  for  instance,  his 
hand  'would  slip  more  easily;  that  he  could 
not  make  a  full  hand  in  many  lines  of  work; 
that  he  could  not  handle  small  objects  nor 
grasp  lai^e  ones  securely — could  not  use  a 
sledge  with  accuracy.  It  Is  not  unreasonable 
to  suppose  that  the  loss  of  the  ends  of  two 
of  his  fingers  caused  some  substantial  less- 
ening of  his  effectiveness  as  a  worlonan  and 
of  his  usefulness  to  an  employer.  The  evi- 
dence left  the  extrat  of  Impairment  In  some 
doubt,  and  the  decision  of  the  trial  court 
must  be  r^arded  as  final. 

[2]  2.  There  was  evidence  that  after  the 
accident  the  plaintiff  lost  the  sight  of  an  eye, 
and  that  he  had  refused  employment  offered 
him.  Complaint  is  made  of  the  refusal  of 
the  court  to  make  findings  based  thereon. 
If  it  had  been  necessary  to  estimate  the  de- 
gree of  disability  that  resulted  from  the  loss 
of  the  ends  of  the  two  fingers  these  matters 
might  have  been  important.  But  they  are 
rendered  immaterial  'by  the  fact  that  the 
plaintiff  was  allowed  (after  his  total  disabil- 
ity ceased)  only  $3  a  week.  The  statute 
reads: 

"The  amount  of  competiBation  nnder  this  act 
shall  be:  •  •  ♦  (6)  Where  total  incapacity 
for  work  results  from  injury.  periodicaT  pay- 
ments during  such  incapacity,  commencing  at 
the  end  of  Uio  second  week,  equal  to  fifty  per 
cent,  of  bis  average  weekly  eaminsa  computed 
as  provided  In  section  12  but  in  no  case  less 
than  stz  dldlars  per  week  or  more  than  fifteen 
ddlara  per  week,  (o)  When  partial  incapacity 
for  work  results  from  injury,  periodicaT  pay- 
ments during  such  incapacity,  commendng  at  the 
end  the  second  week,  shall  not  he  less  thaD 
twenty-five  per  cent,  nor  exceed  fifty  per  cent., 
based  upon  the  average  weekly  earnings  com- 

fiuted  aa  provided  in  section  12,  but  in  no  case 
ess  than  three  doUars  per  week  or  more  than 
twelve  dollars  per  week.  ♦  •  •  No  such 
payment  for  total  or  partial  disability  shall  ex- 
tend over  a  period  exceeding  eight  years." 

"  *  *  *  In  the  case  of!  partial  incapu^tj 
the  payments  shall  be  computed  to  equal,  as 
cloaely  as  posaible,  fifty  per  cent,  of  the  differ- 
ence between  the  amount  of  the  'average  earn- 
ings' of  the  workman  before  the  accident,  to  be 
computed  as  herein  provided,  and  the  average 
amount  which  bo  Is  most  probably  able  to  earn 
in  some  suitable  employment  or  business  after 
the  accident,  subject  however,  to  tho  limitations 
hereinbefore  provided."  Gen.  Stat  1916,  SS 
5905,  5906. 

This  has  been  Interpreted  to  mean  that  If 
a  workman  suffers  a  permanent  Injury  which 
substantially  reduces  his  earning  capacity, 
he  Is  entitled  to  recdve  at  least  93  a  week 
until  the  eud  of  the  8-year  period,  regardless. 
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of  what  he  could  earn  or  what  he  did  earn 
daring  that  time.  Cain  v.  Zinc  Co.,  94  Kan. 
67fl,  146  Pac.  1165,  148  Pae.  251;  Odrowskl 
T.  Swift  &  Co.,  99  Kan.  163.  162  Pac.  268; 
Dennis  t.  Gafferty.  99  Kan.  8X0,  163  Pac. 
481.  The  defendant,  however.  Lnslats  that  It 
means,  not  that  the  Injured  workman  shall 
be  compensated  at  the  rate  of  at  least  $3  a 
veefc  tor  that  period,  but  that  after  the  to- 
tal amount  of  his  compensation  has  been 
fixed  according  to  the  extent  to  which  his 
earning  capacity  has  been  diminished,  It 
sball  be  paid  to  him  In  weekly  installments 
of  between  $3  and  $6;  that  the  $3  a  week 
minimum  has  no  connection  with  the  amount 
be  Is  ultimately  to  receive,  but  relates  only 
to  the  manner  of  its  payment.  We  adhere 
to  the  con8tract]<m  previously  adopted.  The 
m^Timnm  and  minimum  weekly  allowanbes 
are  inserted  in  the  section  which  relates  to 
Hie  amoant  of  compensation.  In  the  sen- 
teoce  regarding  total  incapacity  they  obvi- 
oDsly  form  a  part  of  the  standard  by  which 
tbe  amount  of  recovery  is  determined,  for 
that  matt^  Is  not  elsewhere  treated.  In 
the  sentence  regarding  partial  Incapacity 
they  are  osed  in  precisely  the  same  connec- 
tion, and  should  be  given  the  same  force,  al- 
tbough  in  the  next  section  a  rule  is  stated 
for  computing  compensation  in  case  of-  par^ 
tlal  incapacity  which  except  for  the  llmlta- 
tlms  referred  to  would  be  complete  in  Itself. 

It  is  true  ttiat  cases  may  be  imagined  in 
which  $3  a  week  will  more  than  compensate 
tbe  actual  loss  of  a  workman  who  has  suffer- 
ed some  pmnanent  diminution  of  his  earn- 
ing power.  The  likelihood  of  the  frequent 
oeearrence  of  such  cases  would  constitute  a 
reason  for  a  change  of  the  law  by  the  IJegis- 
latare.  but  not  for  a  refusal  by  the  courts 
to  give  effect  to  its  obvious  meaning.  The 
ctatute  here  construed  has  already  been 
amended.  The  present  law  allows  (In  addi- 
tion to  compensation  for  the  period  of  total 
dlsabUit?)  for  the  loss  of  the  first  phalange 
of  thB  second  finger,  25  per  cent  of  the  aver- 
aca  weekly  wages  during  30  weeks,  and  for 
the  loss  of  tbe  first  phalange  of  the  third 
finger  25  per  cent  of  such  wages  for  20 
weeks.  Here  the  plaintiff  was  earning  $10.- 
iSO  a  week,  and  his  allowance  for  partial  in- 
capacity would  therefore  upon  that  basis 
amount  to  $131.25.  Laws  1917,  c.  226,  S  3. 

Tbe  Judgment  ts  affirmed.  All  the  Jus- 
tices concurring. 


an  Kaa.  S97) 
ELDER  MERCANTILE  CO.  v.  OTTAWA 
INV.  CO.  et  al.   (No.  21091.) 

(Suprane  Court  of  Kansas.  May  12,  1917.) 

(BiftMna  fty  th4  Court.) 

1.  Mechawics'  Liens  ^=9ll(>— SnePKWSioif  of 
Work — ABANDORnnr. 
When  tbe  owner  of  real  estate  besins  tbe 
oooBtniction  of  a  building  thereoD  and  for  want 
of  funds  to  continue  its  c(xistruction  or  for  oth- 
er renmin  snspenda  the  work,  but  witb  an  inten- 


tion and  desire  to  complete  It  as  soon  as  possible, 
and  Inter  contracts  witb  a  building  firm  for  such 
completion  which  Is  begun,  held,  that  as  to  such 
owner  such  suspensioa  does  not  constitute  an 
abandonment  ot  the  work. 

[Ed.  Note.— For  other  cases,  see  Medumics' 
LiNis,  Cent  Dig.  {  143J 

2.  Mkcitanics'  Libnb  $=>1]0— Abaitdonm«mt 
OP-  WoBK— FiLiwa  OP  Lien. 

When  the  materialmen  are  not  advised  and 
do  not  know  of  such  intratlon  and  desire  to 
complete  the  building,  they  may  treat  tbe  work 
as  abandoned  and  file  liens. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Ueiis,  Cent  Dig.  {  143.] 

3.  Mechanics*  Liens  ^=»111(1)— Filing  or 

Liens — SunsEquENx  Conteaot— Effect. 
When,  after  so  treating  it  and  so  filing  their 
liens,  they  contract  with  a  building  firm,  which 
contracts  witb  the  owner  to  complete  the  build- 
ing, and  agree  with  such  firm,  with  the  knowl- 
edge and  co-operation  lof  tbe  owner,  to  furaish 
labor  and  material  to  complete  the  building,  their 
former  liens  being  recognized  by  such  firm  and 
owner,  then  upon  abandcMiment  of  the  work  tQr 
such  firm  sucb  materialmen  ma^  have  liens  for 
all  the  labor  and  material  furnished. 

[Rd.  Note.— For  other  cases,  see  Uedmnlcs* 
Liens,  Cent  Dig.  8  144.] 

4.  Mechanics*  Liens  <g=>207  —  Failubi  to 
FiTJj  Bonds— Waivbb—Likn. 

Whoi  in  such  contract  to  furnish  labor  and 
material  for  tbe  cc»npietion  of  tbe  building  tbe 
materialmen  agree  not  to  file  liens  on  the  as- 
sumption that  a  certain  bond  will  be  given  by 
such  firm  as  reguired  by  Its  contract  with  tbe 
owner,  they  are  not  required  to  take  notice  of 
the  failure  to  give  such  bond,  but  on  ascertain- 
ing sncb  failure  may  file  their  liens;  thur 
waiver  so  to  do  being  contingent  on  the  fulfill- 
mcDt  of  the  contract  to  give  such  bond. 

[Ed.  Note.— For  other  cases,  see  Medisnlcs* 
I'ieoB,  Cent  Dig.  {  381.] 

5.  Mechanics'  Liens  «=»198— BfAmuuiZH 

— OtHEK  LitNS— PniORITIES. 

Tbe  company  which  began  the  construc- 
tion of  the  building  agreed  with  the  firm  which 
contracted  for  its  completion  to  pay  therefor 
certain  bonds  which  were  to  be  a  first  lien  on 
the  property,  and  agreed  to  see  that  an  existing 
mortgage  thereon  should  be  released.  When  the 
materialinen  contracted  with  reference  to  the 
completion  of  the  building  they  knew  of  this 
provision.  The  owner  and  the  holders  ot  tbe 
first  bonds  were  aware  and  had  visual  knowl- 
edge of  the  work  of  completion,  and  that  the 
materialmen  were  putting  their  labor  and  ma- 
terial into  the  building,  but  failed  to  have  such 
first  mortgage  released.  Held,  that  the  trial 
court  did  not  err  In  giving  the  holders  of  such 
first  lien  a  second  lien,  the  building  firm  the 
third,  and  the  materialmen  concurrent  first 
liens  for  their  respective  claims. 

[Ed.  Note.— For  other  cases,  see  ICecbsnies' 
Liens.  Cent  Dig.  H  34&-355.] 

e.  Mechanics'  Lhens  ^97— Tnocs  or  Con- 
tract—Subconivaotob. 
While  a  sabcontractOT  must  take  notice  of 
the  contract  between  his  principal  and  the 
owner  of  the  property,  he  Is  not  bound  by  all 
of  its  terms,  neither  is  lie  boond  to  know  of  its 
nonfulfillment 

fEd.  Note.— For  other  cases,  see  Mecfaanics* 
liens.  Cent.  Dig.  |  129.] 

7.  Mechanics*  Lhhb  «a»24^FOBBCz.osinB— 
Equitt. 

While  meclianicar  Hens  and  the  rights  there- 
under are  statutory,  tbeir  foreclosure  and  ad- 
justment are  not  governed  exclusively  1^  the 
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rigid  nilea  of  law,  but  to  them  sre  also  applied 
the  familiar  prlndpJeg  of  equity. 

[Ed.  Note.— For  other  eases,  see  Mechaolcs' 
Liena,  Cent  Dig.  }  431.] 

8.  MecHANics'  LiEna  «=>161{1)— Mateeial- 
ifAN's  LiKN — Adding  PBOnr  to  Cost. 
A  claim  for  material  which  adds  to  its  actual 
cost  a  profit  of  20  per  cent,  thereof  is  not,  io 
the  BhwDce  of  prooS,  to  be  de«Ded  uofair  or  un,- 
reasonable. 

[Ed.  Note.— For  other  cue*,  see  Mechanics* 
Lfena.  Cent  Dig.  {  280.] 

&  Mecbanics'  LiEHa  «s9l61(l)  —  SdbcoN' 

TRACTOR— PBOFIT  oh  MaTEBIAX.  NOT  FUB- 

niaiiED. 

A  profit  of  20  per  cent,  on  that  portion  of 
the  material  not  furnished  because  of  abandon- 
ment of  the  work  by  the  contractor  cannot  le- 
gally be  ollowed  the  subcontnuctor. 

(Ed.  Note.— For  other  cues,  see  Mechanics' 
Uens,  Cent.  Dig.  i  280.] 

Appeal  from  District  Court,  Franklin 
County. 

Actlcm  by  the  Elder  Mercantile  Company 
against  the  Ottawa  Investment  Company  and 
the  Commerce  Trust  Company,  and  others. 
From  a  judgment  enforcing  mechanics*  liens 
and  determining  their  priorities,  defendants 
Dobson  Investment  Company,  State  Banli  of 
Ottawa,  and  F.  O.  Dobson  anneal.  Modified 
and  affirmed. 

W.  S.  Jenks,  of  Ottawa,  A.  E.  Crane,  of 
Atcbli^jn,  Oscar  Raines,  of  Oslialoosa.  R.  F. 
Hayden,  of  Topeka,  and  Robert  S.  Helzer,  of 
Osage  City,  for  appellants.  F.  M.  Harris, 
W.  B.  Pleasant,  Page  &  Qakes,  and  J.  U. 
Shelden.  all  of  Ottawa,  and  Cbarles  Carroll, 
of  Louisville,  Ky.,  for  appellee. 

WEST,  J.  Of  the  numerous  defendants  the 
Dobson  Inrestment  Company,  State  Bank  of 
Ottawa,  and  F.  C.  Dobson  appeal  from  cer- 
tain Judgments  in  favor  of  a  number  of  ma- 
terialmen In  litigation  arising  out  of  the  con- 
struction of  a  building  on  ground  formerly 
owned  by  the  bank.  The  assignments  of  er- 
ror dilefly  relied  on  have  reference  to  the 
priority  of  liens  and  to  the  amount  of  Judg- 
mmt  rendered  In  favor  of  the  Elder  Mercan- 
tile Company.  The  parties  and  Issues  were 
so  numerous  that  the  court  made  38  findings 
of  fact  and  19  conclusions  of  law. 

The  State  Bank  of  Ottawa  owned  a  cer- 
tain lot  The  Ottawa  Investment  Company 
was  organized  with  substantially  the  same 
memtwrship  as  that  of  the  bank,  with  a  capi- 
tal stock  of  $10,000,  the  lot  being  purchased 
for  $7,500  in  money  and  constituting  the  as- 
sets of  the  Investment  Company.  The  latter 
company,  desiring  to  build  on  the  lot,  had 
plans  made,  and  executed  a  tmst  deed  to 
secure  the  payment  of  550,000,  which  deed 
was  placed  of  record.  The  work  began,  and 
before  any  money  was  secured  the  State 
Bank  paid  the  bills  as  tbey  came  In  for  the 
labor  and  material  going  Into  the  building. 
The  Investment  Company  deposited  $10,000 
of  the  bonds  as  security  for  the  advances. 


borrowed  $5,000  from  a  Kansas  City  bank; 
the  company  and  Its  president.  F.  C.  "Dobson, 
indorsed  the  note  iiidividuiilly,  and  caused 
the  company  to  deposit  $5,000  of  the  bonds 
with  the  Kansas  City  bank,  and  the  money 
so  borrowed  was  placed  In  the  State  Bank  to 
cover  an  overdraft.  Soon  the  overdraft  grew 
to  $10,000,  and,  the  note  for  $5,000  having 
become  due,  It  was  paid  by  Dobson,  who  took 
It  up,  and  also  the  95,000  bonds,  the  Invest- 
ment Company  consenting  that  he  should 
hold  tiiese  as  security,  and  later  by  agree- 
ment with  Dobson,  the  bank,  end  the  Invest- 
ment Company,  the  bank  became  the  owner 
of  the  $10,000  bonds  which  had  been  deposit- 
ed with  it,  and  Dobson  became  owner  of  the 
$5,000  bonds  held  by  him  as  security  and 
the  Indebtedness  of  the  Iq^vestment  Company 
to  Dobson  and  the  bank  was  canceled.  On 
June  1, 1914,  the  work  on  the  building  ceased. 
The  materialmen  had  made  agreements  with 
the  Investment  Company  to  furnish  material, 
and  Hens  therefor  were  filed.  Late  in  Sep- 
tember the  Investment  company  contracted 
with  Peacock  &  Son  with  the  consent  of  Dob- 
son and  the  State  Bank  to  complete  the  bnlld- 
ing  according  to  the  original  plans,  unless 
thereafter  modified.  In  payment  the  Invest- 
ment  company  was  to  issue  bonds  In  the  sum 
of  $05,000  secured  by  a  first  mortgage  Hen 
on  the  real  estate,  building,  and  contents, 
and  issue  Its  preferred  stock  to  the  amount 
of  $35,000.  The  contract  contained  a  stipula- 
tion that  all  bonds  of  the  existing  issue  then 
outstanding  and  the  mortgage  securing  the 
same  should  be  canceled.  Dobson  was  to  ac- 
cept in  Uen  of  his  $5,000  of  the  old  bonds  a 
promissory  note  of  the  Investment  Company 
for  that  amount  The  Investment  Company 
was  to  secure  the  consent  and  agreement  of 
the  State  Bank  to  accept  $10,000  of  the  new 
bonds  for  $10,000  of  the  old  bonds  held  by  it. 
The  obligation  of  the  contractors  to  proceed, 
with  the  construction  of  the  building  was 
conditioned  upon  the  retirement  and  cancel- 
lation of  the  other  bonds  and  upon  the  con- 
tractor's b^ng  able  to  make  satlsftctory  set- 
tlement of  the  obligations  and  debts  oC  the 
Investment  Company.  The  contract  con- 
tained a  warranty  that  the  title  was  clear 
save  the  mortgage  for  the  $50,000  bond  Issue, 
only  $17,500  of  which  was  outstanding.  The 
contract  also  contained  this  provision: 

"All  materials  now  In  said  building  or  on  the 
ground  or  in  the  street  or  otherwise  furnished 
or  delivered  to  said  company  for  the  purpose  of 
constructioR  or  ei-ecting  said  building  ahall  be 
and  tieeome  the  property  of  said  contractors 
as  part  of  the  consideration  of  this  contract, 
and  said  company  agrees  to  put  safd  nmtractnrs 
in  possession  of  the  said  building  for  the  purpose 
of  said  construction  and  in  possession  of  the 
said  property  and  warrants  the  title  of  said 
property  to  said  contractw^  subject  to  the  afore- 
said claims." 

Shortly  after  the  signing  of  this  contract 
it  was  suggested  that  the  Investment  com- 
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pan?  did  not  have  legal  authority  to  lasne  the 
bonds  and  stock  provided  for,  and  therevqwn 
«t  the  suggestion  of  the  Peacock  Arm  the 
Dobson  Investment  Company  was  organized 
out  of  the  same  personnel  as  had  constituted 
the  Ottawa  Investment  Company,  caiiitallzed 
at  fCo.OOO.  At  this  time  Dolison  was  vice 
presid«if  of  the  bank  and  Finley.  a  member 
of  the  Dobson  Company  and  the  Investment 
Company,  was  its  cashier.  The  bank  tiad 
been  consolidated  with  another,  and  In 
roary.  1915,  was  transacting  business  across 
the  street  from  the  Incompleted  building  in- 
volved herein,  and  the  bank  offidats  at  all 
times  knew  that  Peacock  &  Son  were  pro- 
ceeding with  its  completion  and  Dobson  and 
Finley  and  the  bank  knew  that  Peacock  & 
Son  had  not  furnished  the  surety  bond  for 
the  faithful  handling  of  the  stock  and  bonds 
and  for  the  completion  o'f  the  building  men- 
tiooed  in  the  contract  between  them  and  the 
Investment  Company.  The  Dobson  Invest- 
ment Con^iany  issued  a  trust  deed  upon  the 
real  estate  in  question,  signed  by  Dobaon  as 
president  and  Finley  as  secretary,  which 
trust  deed  recited  that  It  was  a  first  lien  np- 
OD  the  real  estate.  It  was  executed  June  25. 
1915,  and  recorded  August  18th  following. 
Tlie  assets  of  the  Investment  Company  were 
transferred  to  the  Dobson  Company  In  April, 
1915.  October  31. 1914,  the  Elder  Mercantile 
CooipaDy  contracted  with  Peacock  &  9on  for 
the  completlm  of  the  heating,  plumbing,  gas- 
fltting,  and  compressed  air  vacuum  lines, 
having  heretofore  perfected  a  lien  for  the 
work  done  before  the  construction  of  the 
boiiding  ceased  June  1,  1014.  Under  this 
omtract  of  October  31,  1914,  the  bond  which 
onder  the  former  contract  Peacock  &  Son 
were  to  furnish,  assuring  the  early  comple- 
tion of  the  building,  was  waived  and  the 
agreement  that  If  Peacock  &  Son  were  paid 
In  bcmds  they  need  not  pay  the  Elder  Mer- 
cantile Company  until  they  realized  on  auch 
bonds,  was  stricken  out  of  the  original  con- 
tract, and  It  was  agreed,  among  other  things, 
that  payment  for  work,  material,  and  labor 
should  be  made  aa  otherwise  provided  la 
flwii  original  contract.  Under  the  contract 
thus  modified  the  Elder  Mercantile  Company 
fumi^ed  labor  and  material  to  a  large 
aniount.  Peacock  &  Son  abandoned  the  work 
about  December  15, 1915.  They  failed  to  give 
the  Dobson  Investment  Company  or  the  Ot< 
tawa  Tnvestment  Company  the  bond  provided 
for  In  the  contract  of  September  24,  1914,  and 
the  bank  and  Investment  company  and  Dob- 
son refused  to  surrender  the  bonds  of  the 
Ottawa  Investment  Company  and  to  have  the 
mortgage  securing  such  bonds  released  of 
recmrd.  In  Angust.  1915,  the  Dobson  Invest- 
meot  Oompany  delivered  to  Peacock  &  Son 
$40,000  of  the  bcmda  c/t  the  Dobson  Company 
on  eooditlra  that  such  delivery  should  not 
operate  as  a  waiver  of  the  right  to  the  bond 
already  mentioned.  The  court  found  that  the 
woric  done  by  Peacock  ft  Son  on  the  building 
and  the  wwk  and  material  tumlstaed  by  the 


lien  claimants  added  to  Ita  value  f 15,000.  and 
that  to  complete  the  building  as  it  stood  at 
the  time  of  the  trial  according  to  the  plans 
would  cost  about  $32,000.  The  couri  con- 
cluded that  by  the  contract  of  September  24, 
1914,  Peacock  &  Son  assumed  the  obligations 
of  the  Ottawa  Investmait  Company  for  labor 
and  material  that  had  theretofore  gone  Into 
the  biMlding.  Judgments  were  rendered  for 
the  various  llenholders.  The  tenk  of  Otta- 
wa, F.  C.  Dobson,  and  the  Ottawa  Investment 
Company  were  given  judgments  for  the 
amounts  due  them,  such  Judgments  to  be 
second  liens  upon  the  property  in  guestlott. 
Peacock  &  Son's  judgment  was  decreed  to  be 
the  third  llein,  and  the  materialmen  were  de' 
creed  to  have  concurrent  Hens  prior  to  both. 

It  is  claimed  that  the  contractors  and  sub- 
controctors  abandoned  the  work  on  June  1, 
1914.  But  the  court  found  that  no  steps  were 
taken  to  resume  the  work  nntll  the  24th  of 
September,  when  the  Investment  Company 
entered  into  a  written  contract  with  Pea- 
cock &  Son ;  that  the  time  intervening  be- 
tween this  and  the  date  of  actual  resumption 
of  work  "was  consumed  by  the  organlzaticHi 
of  the  new  company,  the  pr^aration  of  the 
bonds  and  trust  deeds,  a  vest  amount  of  cor- 
respondence between  the  Peacoclu  and  their 
attorney  In  Cincinnati,  Ohio,  *  *  •  and 
many  other  details  In  connection  with  the 
transaction  carried  on  almost  exclusively  by 
correspondence."  It  waa  the  Ottawa  Invest- 
ment Company  which  was  constructing  the 
building,  and  while  the  work  ceased,  it  was 
not  from  any  purpose  or  Intention  on  Its  part 
to  abandon  It,  for  the  contract  with  the  Pea- 
cock firm  provided  for  the  completion  of  the 
work  according  to  the  original  plans,  and  also 
recognized  the  claims  of  the  materialmen 
whose  liens  had  been  filed  after  the  work  had 
ceased.  The  contract  recited  that  the  Invest- 
ment company  was  indebted  to  certain  per- 
sons for  labor  and  material  furnished  for 
the  building  in  the  sum  of  $5,433.16,  that  the 
title  to  the  real  estate  wtas  clear  save  for 
the  mortgage  of  $50,000,  and  that  '^y  other 
debts  or  liabilities  of  said  company,  or  any 
amoimt  for  whlc^  liens  of  either  head  of 
subcontractors  or  materialmen  or  othera  can 
be  claimed  or  taken  or  otherwise  asserted  on 
said  real  estate  or  building  or  any  part  there- 
of, do  not  exceed  In  the  aggregate  the.  sum  of 
fifty-four  hundred  thirty-three  and  16/100 
($5,433.16)  doUara  •  •  The'  contract 
between  the  Peacock  firm  and  the  Elder  Com- 
pany recited: 

"There  having  already  been  fumiehed  labor 
and  material  on  above  contracts  to  the  amount 
of  fourteen  hundred  fifty-tlireo  dollars  and 
Bixtv-six  cents  ($1,453.66)  with  6%  interest  from 
July  10,  1914,  that  the  said  Elder  Mercantile 
Co.,  agrees  to  cancel  tbrlr  lien  upon  the  filing 
of  0  Hufficicnt  bond  assuring  the  early  completion 
of  the  building,  with  the  understanding  that 
they  will  be  pRid  that  amount  on  the  completion 
of  the  building  and  will  continue  the  above-men- 
tioned contracts." 

[1,2]  Thus  It  ai^teara  that  both  the  Pea- 
cock firm  aind  the  company  with  wbidi  It- 
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contracted  recognized  the  claims  Bud  liens 
of  tbe  Elder  Mercantile  Company  when  ar- 
raDgements  were  made  for  resuminf?  the 
work  and  completing  the  building.  The  In- 
vestment companies  and  the  Peacock  firm 
having  by  their  contracts  and  by  their  ac- 
tions recoffnlzed  and  treated  the  province  of 
the  Peacock  firm  as  one  to  complete  and  not 
to  begin  the  construction  of  the  building, 
and,  having  recognized  tbe  rights  of  the  ma- 
terialmen to  the  amounts  for  which  they 
had  filed  Hens,  such  materialmen,  upon  fur- 
nishing more  labor  and  material,  would  plain- 
ly have  the  right,  when  the  work  was  finally 
abandoned  by  the  Peacock  firm,  to  file 
liens  for  such  additional  labor  and  material 
as  they  had  fumtshed.  While  In  a  technical 
sense  it  might  be  said  that  the  liens  filed 
before  the  Peacock  firm  came  into  the  mat- 
ter were  premature,  this,  even  if  so,  would 
make  no  substantial  difference,  owing  to 
the  recognition  of  their  claims  and  liens  by 
all  concerned.  In  other  words,  when  the 
work  ceased  on  June  1,  1914,  If  the  material- 
men had  no  knowledge  or  notice  of  any  in- 
tention of  the  Ottawa  Investment  Company 
to  proceed  further  with  the  building,  or  any 
reason  to  think  that  tbe  work  had  been  aban- 
doned, they  were  Justified  In  filing  the  liens. 
Davis  V.  BuUard,  32  Kan.  234,  4  Pac.  75; 
Shaw  V.  Stewart,  43  Kan.  572,  23  Pac.  616 ; 
Lumber  Co.  v.  Savings  Bank,  62  Kan.  410,  34 
Pac.  1045;  Hotel  Co.  v.  Hardware  Co.,  56 
Kan.  448.  43  Pac.  760. 

[3-«]  On  the  other  hand.  If,  as  the  fact  ap- 
pears, the  Ottawa  Investment  Company  had 
no  intention  or  purpose  of  abanuuuing  the 
work,  but  Intended  to  provide  for  its  comple- 
tion as  soon  as  possible,  and  did  not  so  ad- 
vise the  materialmen,  it  could  not  complain 
because  they  filed  Ileus  on  the  theory  of  aban- 
donment But,  however  this  may  he,  hav- 
ing in  fact  proceeded  to  contract  for  the  com- 
pletion of  the  bnlldlng,  and  then  having 
recognized  the  claims  and  Hens  of  tbe  ma- 
terialmen, and  the  firm  with  which  they  con- 
tracted having  likewise  recognized  them,  it 
would  certainly  be  harsh  and  unfair  to  hold 
that  on  the  mere  question  of  time  of  their 
filing  such  claims  or  liens  should  be  avoided 
or  impaired. 

It  is  forcibly  contended  that  as  the  mort- 
gage securing  the  original  bonds  held  by 
the  appealing  defendants  was  of  record,  the 
lien  claimants  were  bound  to  take  notice 
thereof  and  have  no  right  to  priority  there- 
over. It  is  quite  true  that  the  lieu  of  a  ma- 
terialman may  not  ordinarily  supersede  an 
existing  mortgage  upon  property  for  the  im- 
provement of  which  he  furnishes  labor  or  ma- 
terial, but  this  is  not  an  iron-clad  rule  which 
under  no  circumstances  can  have  an  excep- 
tion. In  this  case  the  oflicers  of  tbe  bank, 
and  of  the  investment  companies,  and  Mr. 
Dobson  himself  were  largely  the  projectors 
and  managers  of  the  entire  building  scheme. 
Practically  the  same  men  who  constituted  the 
bonk  constituted  In  turn  the  two  Investment 


companies,  Mr.  Dobson  and  Mr.  Flnley  being 
prominent  in  all  three,  all  having  actual 
and  visual  knowledge  of  the  progress  of  the 
work;  and  when  the  contract  with  the  Pea- 
cock firm  provided  that  the  bonds  of  the 
Dobson  Investment  Company  should  be  a 
first  Hen  on  the  property,  then  certainly  as 
Iwtween  the  complaining  parUes'and  that 
firm  the  Dobson  Investment  Company  bonds 
would  take  precedence  over  the  Ottawa  In- 
vestment Company  bonds.  It  Is  urged,  how- 
ever, that  all  the  lien  claimants  knew  of  the 
contract  between  the  Ottawa  Investment 
Company  and  the  Peacock  firm,  and  referred 
to  It  In  their  contracts,  and  by  their  admis- 
sions therein  are  estopped  to  deny  the  valid- 
ity of  the  original  mortgage.  It  is  argued 
that  as  the  labor  and  material  to  finish  the 
building  were  to  be  paid  for  In  stock  and  bonds 
of  the  Dobson  Investment  Company  the  sub- 
contractors were  bound  to  take  notice  of  this 
agreement,  and  had  no  right  to  file  Hens 
against  the  property.  It  Is  further  contend- 
ed that  In  all  but  three  of  the  contracts  with 
Peacock  &  Son  the  subcontractors  waived 
the  right  to  file  mechanics'  liens,  and  that, 
having  done  tills,  thfy  could  not  afterwards 
change  their  minds  and  file  liens  which 
could  be  recognized  by  law.  Bloom,  In  bis 
supplement  to  the  Law  of  Medianlca*  Liens, 
page  223,  saya: 

"An  agreement  to  WHive  the  lien  ot  one  who 
performs  labor  upon  or  furnishes  material  for 
a  building  most  be  certain  and  dearly  and  un- 
equivocally established;  and  if  such  agreement 
is  subject  to  conditiong  subsequent  which  are 
not  performed  by  the  other  party,  the  claimant 
does  not  waive  his  lien."  Concord  Apartment 
HoiiRe  Co.  V.  O'Brien.  128  III.  App.  437;  Nice 
V.  Walker.  1-53  Pa.  123,  25  AtU  3065,  34  Am, 
St.  Rep.  6SS;  Holm  v.  Chicago.  Milwaukee  & 
P.  S.  R,  Co.,  59  Wash.  2M.  100  Pac.  799; 
Pacific  Lumber  &  Timber  Company  v.  Dalley. 
00  Wash.  566,  111  Pac.  869. 

As  Peacock  ft  Son  failed  to  carry  out  t&rir 
part  of  the  cohtract  to  furnish  bond.  It  Is 
argued  that  in  effect  the  subcontractors  failed 
to  carry  out  their  agreement;  that  it  was 
their  duty  to  see  that  the  original  contract 
was  fully  performed,  that  if  It  had  been 
fully  performed  they  would  not  have  beeu 
entitled  to  a  Hen,  and  that  by  failure  to  carrj- 
It  out  they  should  have  no  greater  rights. 
This  provision  to  pay  in  bonds  was  stricken 
out  of  the  second  contract  between  the  Pea- 
cock firm  and  the  Elder  Company.  Tiie 
court  found  that  Peacock  &  Son  wholly  failed 
to  give  tbe  Dobson  Investment  Company  or 
the  Ottawa  Investment  Company  the  bond 
provided  for,  and  by  reason  of  8u<^  failure 
the  State  Bank,  the  Ottawa  Investment  Com- 
pany, and  Dobson  refused  to  surrender  their 
bonds  and  to  have  the  mortgage  securing 
them  released.  The  court  further  fotmd  that 
the  Dobson  Investment  Company  delivered 
$40,000  of  its  bonds,  although  without  waiv- 
ing the  right  to  the  bond  agreed  to  be  fur- 
nished by  the  Peacock  firm.  Also  that  lu 
each  of  tbe  contracts  between  Pe&cock  &  Bon 
and  tbe  lien  claimants  tbe  bitter  ai^ieetl 
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that  they  would  not  take  or  assert  any  Hen, 
bat  tbat  they  made  these  contracta  relying 
on  the  terms  and  conditions  of  the  contract 
between  the  Peacock  firm  and  the  Ottawa 
lavestmeDt  Company,  and  did  not  waive 
thdr  right  to  liens  except  upon  condition 
that  sncb  contract  be  compiled  with.  The 
court  expressly  found  that  nwie  of  the  Hen 
dalmants  except  the  Elder  Oompany  had  any 
knowledge  while  performing  labor  and  fur- 
nishing materlBl  that  Peacock  &  Son  had 
blled  to  famish  the  bcmd  provided  for  In 
tbeir  contract  with  the  Investment  Company, 
or  tbat  the  Bank  and  Dobson  had  failed  to 
have  the  mortgage  of  the  Ottawa  Investment 
Company  canceled.  The  court  concluded  as 
matters  of  law  that  the  Pencock  firm  as- 
sumed the  obHgatlons  of  the  Ottawa  Invest- 
ment Compony  for  labor  and  material  al- 
ready furnished,  that  the  appealing  defend- 
ants should  have  Judgment  for  the  amount  of 
their  bonds  and  a  second  lien  therefor  upon 
tbe  property,  and  tbat  the  Dobson  Invest- 
ment CXimpany  bonds  should  be  canceled. 
It  would  seem,  therefore,  tbat  the  lien  claim' 
ants  proceeded  on  the  theory  tbat  tbe  con- 
tract between  the  Investment  Company  and 
tho  Peacock  firm  would  be  or  had  been 
eompUed  with.  While  doubtless  It  was  their 
duty  to  take  knowledge  of  tbe  contract,  we 
know  of  no  rule  wblcb  requires  them  to 
take  notice  of  its  violation  or  nonfnlflUment. 

"A  person  making  a  subcontract  is  presum- 
ed to  make  it  knowing  the  agreement  of  the 
I»iDcipal  coDtractor,  but  no  subsequent  agree- 
meot  of  the  principal  contractor  can  be  set  up 
to  tbe  subcontractor's  disadvantage."  Shaw  v, 
Stewart,  43  Kan.  670.  23  Pac.  619. 

A  mbcmtractoffl  rights  will  not  be  affect- 
ed by  any  subsequent  agreraomt  between  the 
vmer  and  ccmtractor  to  which  th^  have 
been  assigned  or  by  any  act  of  waiver  of  the 
original  contractor.  Mlxtm  r.  0:^n  Lodge, 
56  Kan.  208,  43  Pac.  236. 

"His  subcontract  is  subordinate  to  the  prin- 
dpal  contract  with  tbe  owner,  and  is  presumed 
to  be  made  with  knowledge  of  its  existence,  al- 
thoagb  be  is  not  bound  by  aU  of  its  terms." 
Ung  T.  Adama,  71  Kan.  8W,  SU,  80  Pac  603, 
S04. 

Th6  parties  most  interested  in  the  con- 
struction md  completion  of  the  building 
were  the  ones  who  best  knew  of  this  noncora- 
idlance.  and  also  knew  that  these  claimants 
were  initting  th^  labor  and  material  into 
tbe  bnlldlng  and  would  natarally  expect  to  be 
paid  therefor.  Bavlng  permitted  this  situa- 
tion to  conttnoe,  bavlng  withoat  ad^sing 
them  of  the  failure  of  the  Peacock  firm  to 
furnish  the  bond  pwmitted  the  materialmen 
to  add  their  property  to  the  betterment  of 
tbe  building,  it  would  seem  most  Inequitable 
to  permit  these  parties  now,  by  reason  of  the 
follure  of  tbe  Peacock  firm  to  ^ye  tbe  bond 
which  they  contracted  to  give,  to  step  In 
ahead  of  the  lien  claimants  with  the  mort- 
gage whldi  was  retained  after  having  ex- 
pressly oontracteU  that  the  Dobson  Invest- 
ment Company  mortgage  should  be  a  first 
Ueo. 


The  mortgagee  may  safely  witness  the  con- 
struction of  building  upon  the  property 
mortgaged  and  the  use  ot  material  therefor 
furnished  subsequent  to  the  date  of  his 
mortgage,  but  if  instead  of  merely  resting 
on  the  priority  of  his  security  he  agree  with 
tbe  contractor  that  his  mortgage  is  to  be  a 
second  lien,  and  knowingly  permit  the  ma- 
terialman to  act  on  the  strength  of  his  agree- 
ment tbat  the  contractor  is  to  have  the  first 
lieu.  It  certainly  cannot  He  in  tbe  mouth  of 
the  mortgagee  thereafter  to  claim  a  lien  su- 
perior to  tbat  of  the  materialman. 

[7]  White  mechanics*  liens  and  the  rights 
thereunder  are  statutory,  their  foreclosure 
and  adjustmmt  are  not  governed  exclusively 
by  tbe  rigid  mles  of  law,  but  to  them  also 
apply  the  familiar  prindi^es  of  equity.  In 
the  cited  case  ct  Shaw  v.  Stewart,  this  lan- 
guage was  used : 

"The  foreclosure  of  a  mechanic^  lien  under 
the  statato  is  an  equitable  proceeding,  in  which 
the  powers  of  the  court  are  evoked  to  mold  the 
remedy,  within  the  provisions  of  the  statute,  to 
suit  the  circumstances  of  the  case.  In  this  ac- 
tion the  equities  are  with  the  plaintiSs."  43 
Kan.  678.  i»  Pac.  .6ia 

In  Lumber  Co.  v.  Arnold,  88  Kan.  466.  471, 

129  Pac.  178,  181,  It  was  said: 

"It  is  true,  as  suggested,  that  a  lien  for  la- 
bor or  materials  can  only  attach  by  virtue  of 
the  statute  as  applied  to  the  facts,  and  that  no 
lien  ot  this  kind  can  be  created  by  force  of 
equitable  rules.  At  the  same  time  courts  are 
c&tnbliahed  for  the  purpose  of  doing  justice,  and 
not  to  assist  a  party  to  obtain  an  unconscionable 
advantage;  and  in  a  case  like  this  slight  cir- 
cumstances might  be  considered  sufficient  evi- 
dence that  the  holder  of  the  legal  title  acquiesced 
in  the  purchaser  taking  possession  of  the  lots 
and  in  contracting  for  the  material.  If  he  per- 
mitted the  purchaser  to  take  possession  under  the 
oral  contract  and  to  make  the  improvements,  he 
ought  to  be  estopped  to  deny  that  tbe  pur- 
diflser  obtained  the  equitable  dtl&" 

Within  the  spirit  ct  these  declarations  the 
lien  claimants  are  entitled  .to  priority. 

[1.11  In  the  daim  of  the  Elder  Mercan- 
tile Company  the  actual  cost  constituted  one 
Item  to  which  wbb  added  20  per  cent  profit 
Some  criticism  Is  made  of  this,  but  certainly 
it  cannot  be  expected  that  materialmen  are 
to  furnish  thdr  goods  without  any  profit 
whatever,  and  there  is  no  showing  that  20 
per  cent  Is  an  unfair  or  unreasonable  Charge 
in  this  respect,  and  therefore  It  was  not  error 
to  allow  it  However,  an  additional  chaige 
of  $860.86  was  made  fbr  20  per  cent  profit  on 
the  balance  of  Uie  uncompleted  contract  that 
is  to  say.  If  the  Elder  Company  had  been  per- 
mitted to  go  ahead  and  furnish  $4,304.20 
worth  more  of  material  It  would  then  have 
been  mtitled  to  a  profit  thereon  of  20  per 
cent,  or  $860.85.  As  this  amount  was  not 
fnm^ed.  and  as  the  material  which  others 
wise  would  have  gmie  into  this  building  was 
still  the  property  of  the  company,  no  ground 
exists  for  charging  this  20  per  c«it  profit  on 
8(Hnethlng  which  never  was  furnished  or 
used. 

Various  other  points  are  argued,  but  under 
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tbe  drcumstances  do  not  need  to  be  con- 
sidered. 

No  error  appears  In  the  record  touching 
the  matters  complained  of  save  the  excess 
claim  Just  referred  to. 

The  Judgment,  modified  by  deducting  from 
the  lien  of  the  Elder  Mercantile  Company 
$860.85,  Is  affirmed.  AU  the  Juatlces  coo- 
curring. 

(100  KftQ.  441) 
ELY  V.  WICHITA  NATURAL  GAS  CO. 
BELL  BROS.  &  McDONALD  v.  SAME. 
(Sob.  20350,  20351.) 
(Supreme  Court  of  Kansaa.    May  12,  1917.) 

(Sytlahu*  fiy  the  Court.) 

1.  Mines  and  Minebals  CssSS—Contbact  to 
Purchase  Gas—Authobitt  to  Dispose  of 
IT  Elsewiieu. 

The  rlghtH  of  one  who  bad  nmtracted  to 
purchase  certain  gas.  but  refused  to  accppt  that 
which  was  tendered  on  the  ground  that  it  did 
not  conform  to  the  requirements,  held  not  to  be 
affected  by  his  refusal  to  sign  a  writing  au- 
thorizing the  seller  to  dispose  of  it  elsewhere. 

[ICd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  Si  212,  214,  215.] 

2.  OoNSTiTtiTiONAJ,  Law  ^=5249,  315  —  Due 
PaocEsa  OF  Law  ~  Equal  Fbotection  or 
THE  La  w&— Decision. 

A  derision  that  gns  tendered  under  a  con- 
tract was  not  merchantable  within  tbe  meaning 
of  that  term  as  there  employed  held  not  to 
Involve  a  violation  of  the  Fourteenth  Amend- 
ment to  tbe  federal  Constitution. 

[Ed.  acta.— For  other  cases,  see  Constitutional 
iMsr,  Cent.  Dig.  H  710,  035,  037,  041.  947.J 

Aiq;>eal  from  District  Court,  Neosho  County. 

On  rehearing.  Former  Judgment  of  r&- 
Tersal  adhered  to. 

For  former  opinion,  see  90  Kan.  236.  161 
Pac.  649. 

J.  J.  Jones,  of  Chanute,  J.  H.  Brennan,  of 
BartlesvUle,  Okl.,  A  C.  Klalloy,  of  Hutchin- 
son, and  O.  C.  Massey,  of  BartlesvUle,  Okl., 
for  appellant  Hugh  P.  Farrelly  and  Thom- 
as R.  Evans,  both  of  Chanute,  for  appellees. 

MASON,  J.  On  the  original  hearing  of 
this  case  a  reversal  was  ordered  on  the 
ground  that  under  tbe  facts  found  by  the 
trial  court  the  defendant  was  justllied  In  re- 
fusing to  accept  and  pay  for  the  gas  which 
was  tendered  It;  that  the  detailed  findings 
made  the  question  whether  the  gas  was  mer- 
chantable, within  the  meaning  of  the  con- 
tract, one  of  law,  requiring  an  answer  in 
the  negative.  Ely  v.  Gas  Co..  99  Kan.  2.'?G, 
161  Pac.  649.  After  a  rehearing,  and  a  full 
consideration  of  the  additional  arguments 
and  briefs,  the  court  adheres  to  that  con- 
clusion, upon  the  grounds  stated  In  the  for- 
mer opinion.  This  decision  renders  the  mat- 
ter of  procedure  unimportant  but  to  make 
clearer  what  was  said  In  the  original  opin- 
ion on  that  subject  It  may  be  added  that  the 
court  did  not  mean  to  Indicate  that  by  rea- 
son of  the  form  In  which  it  was  brought 
the  action  was  not  maintainable,  but  merely 


that  If  the  plaintiffs  had  been  entitled  to 
recover  at  all  the  measure  of  their  damages 
would  have  been  the  amount  of  actual  loss 
they  could  prove,  which  would  not  neces- 
sarily be  the  full  contract  price  of  the  gas, 
[1]  1.  A  contention  of  the  plaintiffs  to 
which  we  have  made  no  previous  reference, 
although  it  was  urged  at  the  first  as  well- 
as  at  the  second  hiring,  ia  that  the  defend- 
ant was  not  acting  In  good  faith,  and  that 
this  Is  shown  by  the  fact  that  It  refused  to 
consent  to  the  plaintiffs'  selling  the  gas  else- 
where. A  short  time  before  tbe  trial  the 
defendant's  general  manager  refused  a  re- 
quest, made  In  behalf  of  tbe  plaintiffs,  that 
be  sign  a  writing  in  these  words: 

"The  Wichita  Natural  Gas  Company  hereb» 
consents  ami  agrees  that  Spth  Ely  and  Bell 
Bros,  and  McDonald  may  sell  of  this  natural 
gas  product  in  Chautauqua  couuty,  Kansns,  any 
amount  that  they  may  have  an  oponrttinity  to 
sell,  and  they  are  hereby  released  from  the  ex- 
isting contra^  by  and  between  said  parties,  to 
the  extent  of  such  sales  so  made  to  other  p.irties. 
Sates  thus  made  to  other  parties  shall  he  rrwlit- 
ed  on  the  minimum  provided  in  said  existing 
contracts,  but  in  no  other  way  shall  said  exis^ 
ing  contriir:ts  be  modified  hereby." 

The  explanation  given  of  this  refusal  is 
that  the  manager  feared  that  the  writing 
might  be  construed  as  a  recognition  of  the 
defendant's  liability  under  the  contract. 
Whether  the  provision  that  sates  made  to 
other  parties  should  be  credited  on  the  mla- 
Imum  stated  In  the  contracts  was  open  to 
such  construction  need  not  be  determined. 
There  was  some  room-  for  a  more  or  less 
plausible  argument  to  that  effect,  and  the 
unwillingness  of  the  officer  to  commit  his 
company  by  signing  a  document,  the  legal 
force  of  which  was  debatable,  cannot  be  con- 
sidered as  a  denial  of  the  plaintiffs'  right  to 
sell  the  gas  to  some  one  else.  A  letter  from 
the  defendant  to  one  of  tbe  plaintiffs,  dated 
April  14,  1914,  was  introduced  in  evideooe^ 
which  concluded  with  the  words: 

.'*!  have  •  •  •  advised  you  that  as  far  as 
we  were  concerned.  •  •  •  ynii  ivere  at  liber- 
ty to  sell  any  part  of  this  gas  that  you  could 
sell  elsewhere,  as  its  quality  prevented  us  from 
taking  it  in  any  large  quantity." 

The  person  addressed  testified  that  while 
the  first  part  of  the  letter  looked  familiar, 
that  he  did  not  remember  the  part  Just  quot- 
ed. However  that  may  be,  the  defendant 
bad  taken  such  a  position  In  Its  pleading  that 
It  could  not  be  heard  to  object  to  the  plain- 
tiffs selling  their  gns  to  other  persons.  Ia 
Its  answers  It  alleged  that  the  gas  was  ua- 
merehantable,  and  that  it  could  not  use  lt» 
and  added  that  tbe  provision  of  tbe  con- 
tract forbidding  tbe  plaintiffs  to  seU  gas  to 
other  persons  was  contrary  to  public  policy 
and  void. 

[2]  2.  The  plaintiffs  also  contend  that  the 
decision  results  In  a  violation  of  tbe  provi- 
sions of  the  Fourteenth  Amendment  to  the 
federal  Constitution  relating  to  due  pnjcoss 
of  law  and  the  equal  protection  of  the  laws. 
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fausmacb  as  It  deprives  them  of  their  prop- 
erty  rights  In  the  gas  In  controversy,  with- 
out the  police  power  of  the  state  betng  ln< 
Tolved.  The  contention  Is  timely  made,  so  as 
to  preserve  any  rights  the  plaintiffs  may 
hsre  tn  that  regard,  but  we  regard  It  as 
not  well  founded. 

The  former  Judgment  of  reversal  Is  ad- 
hered  to.   All  the  Justices  concurring. 

(W  Kut.  sn) 

McCORMlCK  V.  KIcCORMICK.   (Na  20M0.) 
<8upreme  Court  of  Kansas.   May  12,  1917.) 

(Si/tlabua  by  the  Court.) 

1.  Divorce  «=»24!){1)  —  Equitablk  Division 

or  PaOPEBTY— POWEB  OF   COUBT— STATUTE. 

ir  tlie  court  refuses  to  itraut  a  divorce  to 

Srties,  it  maj,  under  section  ©18  of  the  Civil 
lie  (Oen.  St.  tS15,  |  75T61,  make  na  equitable 
difisioa  and  dis[>osition  of  tl>eir  property,  al- 
tbotigh  DO  demand  for  such  division  aad  disposi- 
tioii  had  been  made  by  eithei-  of  tlie  parties  in 
the  pleadings  onginaliy  filed  by  them. 

[Rd.  Nota — For  otber  cases,  see  DSvorce, 
Cent.  Dig.  IS  701-703.] 

2.  DivoBCB  «=>249(1)--DiTiBiON  or  Pboper- 

TT  —  ADDITIONAI.  FLEADlffOS  —  FOWU  OP 

CoCKT. 

After  refusing  a  divorce  in  such  a  case  the 
eonrt  may,  in  its  discretion,  direct  the  parties  to 
tet  forth  their  daims  as  to  property  nghts,  and 
what  each  would  regard  to  be  an  equitable  divi- 
sioD  of  their  property;  but  as  such  a  division  is 
jscidental  to  the  divorce  proceeding,  such  writ- 
ten stntemeota  or  additional  pleadings  are  not 
Msentinl  to  the  authority  of  the  court  to  make 
a  dirision. 

[Ed.  Nottt— For  other  Divorce, 
Cent.  Dig.  §§  701-703.] 

t.  Divorce  ^=130— Rxtbeue  Cbtjelty— Strr- 

nciENCY  OP  EVIDE^■CE. 

The  evidence  examined,  and  held  to  be  suffi- 
dent  to  sustain  the  findings  and  judgment  of  the 
trial  court. 

[Ed.  Nota — For  other  cases,  see  Divorce, 
Cent.  Dig.  M  442-445.] 

Appeal  from  District  Court,  Riley  County. 

Action  for  divorce  by  George  W.  Mc- 
Cormlck  against  Theodora  B.  McCormick. 
Judgment  for  defendant,  making  an  equlta- 
Ue  division  of  the  property,  and  awarding 
ber  a  certain  amount,  and  requiring  plaintiff 
to  pay  the  costs  of  the  action  and  defend- 
ant's attorney's  fee^  and  plaintiff  appeals. 
Affirmed. 

Williams  &  Johnston  and  Sam  Kimble,  all 
of  Manhattan,  for  appellant.  Hal  E.  Harlan, 
of  Manhattan,  and  J.  V.  Humphrey,  of 
JtmctloD  City,  for  appellee. 

JOHNSTON,  O.  J.  This  was  an  actim 
brought  by  George-  W.  McCormlck  to  obtain  a 
divorce  trwn  Theodora  B.  McCormick.  The 
divorce  was  refused,  and  the  court  proceeded 
to  make  an  equitable  division  of  the  property 
awarding  the  defendant  the  sum  of  $1,200, 
and  requiring  tho  plaintiff  to  pay  the  costs 
of  the  action  and  an  attorney's  fee  for  the 
defendant    The  plaintiff  appeals. 

[t]  The  grounds  for  divorce  stated  in  the 


petition  were  gross  neglect  of  duty  and  ex- 
treme cruelty.  The  defendant  denied  the 
averments  of  the  petition,  and  further  al- 
leged condonation  of  the  wrongs  alleged  by 
ptalntiff.  There  was  much  conflict  In  the 
testimony,  and  the  main  contention  Is  that 
It  does  not  sustain  the  findings  and  Judgment 
of  the  court.  Plaintiff  offered  evidence  tend- 
ing to  sbow  that  the  defendant  was  of  a 
Jealous  disposition,  was  unjustly  suspicious 
of  him,  and  bad  charged  him  with  dishonesty 
and  infidelity.  There  was  testimony  that  she  . 
was  quarrelsome,  and  had  uagged  and  har- 
assed him  as  to  his  property,  going  so  far  as 
to  attempt  to  obtain  a  portion  of  it.  Defend- 
ant offered  testimony  to  the  effect  that  she 
was  required  to  live  in  a  single  room  tn  a 
hotel  when  she  very  much  desired  and  had 
been  promised  a  home;  thot  plaintiff  had 
left  her  alone,  and  had  spent  a  great  part  of 
bis  time  in  a  village  In  Missouri,  where  be 
entered  into  some  kind  of  a  business  relation 
with  a  woman,  of  that  place.  The  testimony 
Is  that  defendant  reproached  him  for  leaving 
ber  and  his  regular  place  of  business,  and  tn 
view  of  the  testimony  In  the  case  It  is  not 
surprising  that  she  was  Jealous,  nor  that 
she  should  use  strong  language  in  complaih- 
Ing  of  his  conduct  According  to  some  of  the 
testimony,  things  were  said  and  done  by 
each  of  the  parties  ttiat  were  far  from  cred- 
itable. After  reviewing  the  testimony  at 
length,  the  court  concluded  that  the  plain- 
tiff was  not  entitled  to  a  divorce,  and  the 
dedslon  appears  to  have  suffldent  support 
In  the  evidence,  complaint  that  the 

statements  and  findings  of  the  court  betray- 
ed a  prejudice  against  the  plaintiff  la  not 
sustained.  The  conrt  found,  and  apparently 
up<Hi  suBtcient  testlra<Hiy,  that  after  plaintiff 
had  filed  his  petition  asking  for  a  divorce 
the  plaintiff  and  defendant  resumed  marital 
relations,  having  on  divers  occasions  lived 
and  ccdiabited  together  as  man  and  wife. 
Under  the  circumstances  the  court  was  war- 
ranted in  refusing  the  divorce. 

[1 , 2]  It  Is  contended  that  the  court  was 
not  warranted  In  ordering  a  division  of  ths 
property  between  the  parties,  as  no  demand 
was  made  in  the  pleadings  for  such  division. 
The  Code  does-  not  require  an  allegation  as 
to  property  rights,  nor  that  a  demand  for 
a  division  of  the  property  shall  be  Included 
In  the  pleading  before  an  order  of  that  kind 
may  be  made.  In  an  action  to  obtain  a  di- 
vorce where  the  parties  are  In  equal  wrong 
the  court  may  refuse  a  divorce,  or  in  any 
other  cBse^  where  a  divorce  is  refused  the 
court  may  make  an  equitable  division  of  the 
property.  Civ.  Code,  S  668  (Gen.  St.  1916,  { 
7576).  The  matter  of  a  dlvisimi  Is  not  an 
essential  part  of  the  application  tor  a  di- 
vorce, but  It  is  a  mere  Incident  of  It  The 
right  to  make  a  division  does  not  arise  until 
a  divorce  has  been  refused,  and  It  is  then  a 
matter  within  the  discretion  of  the  court. 
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Parties  contending  as  to  the  granting  of  a 
dlTorce  are  hardly  required  to  anticipate  In 
their  original  pleadings  the  refusal  of  the 
divorce.  A  defendant  would  hardly  be  con- 
sistent If  he  insisted  that  there  was  no  ground 
for  a  divorce  and  no  reason  why  the  marital 
relations  should  not  be  continued,  and  at  the 
same  time  and  In  the  same  pleading  should 
ask  for  a  dirlslwi  of  the  property.  Upon 
refusing  a  divorce  it  would  be  competent  for. 
the  court  to  indicate  that  it  had  under  con- 
sideration a  division  of  the  property,  and  to 
direct  the  parties  to  file  written  statements 
of  their  claims  as  to  what  would  constitute 
an  equitable  division,  but  the  practice  has 
generally  been  to  make  the  Inquiry  without 
written  statements  or  formal  pleadings  of 
any  kind. 

In  Bowers  v.  Bowers,  70  Kan.  164,  78  Pac. 
430,  there  was  an  application  for  a  division 
of  property  la  connection  with  a  demand  for 
a  divorce,  but  In  the  cases  of  Van  Brunt  v. 
Van  Brunt.  52  Kan.  380,  34  Pac.  1117,  Rull- 
man  v.  Eullman,  80  Kan.  €91,  102  Pac  1102, 
and  Danlelson  t.  Danlelson,  99  Kan.  222,  161 
Pac.  623,  It  does  not  appear  that  a  division 
of  the  property  was  mentioned  in  the  plead- 
'  logs,  and  in  the  view  of  the  court  a  demand 
in  the  pleadings  for  a  division  Is  not  essen- 
tial to  the  making  of  an  order  when  a  di- 
vorce is  refused. 

We  find  no  substantial  error  In  the  record, 
and  the  judgment  of  the  court  la  affirmed. 
All  Qie  Justices  concnrrtng. 


(100  Kan.  487) 

OBHLBNBGRa  v.  HARTLEIT  et  iL 
(No.  20677.) 
(Supreme  Court  of  Kansas.    May  12,  19170 

(8i/Uabu»  by  the  Court.) 

1.  Courts  ®s)33— Jubisdiction  of  InsBrOB 
Tribunal— SiuNCK  or  ItacoBD— Ooixateb- 
AL  Attack. 

The  general  rule  that  silence  of  the  record 
of  a  tribunal  o(  inferior  jurisdictioa  fm  a  juris- 
dictional point  is  fatal  applies  in  cases  of  col- 
lateral attack  to  those  jurisdictional  facts  only 
which  the  law  directs  the  tribunal  to  enter  npon 
its  record. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  135,  136,  138.] 

2.  HiQHWATs  ®=>54— Establishhent— BlO< 

ORDB— Collateral  Attack. 
To  be  Bufficient  against  coUaterai  attack, 
the  recitals  of  records  relating;  to  the  establish- 
ment of  a  road  need  not  exhibit  technical  pre- 
cision. Tbey  should  be  liberally  coostrued, 
and  however  informal,  sbould  be  upheld  when- 
ever enough  appears  to  show  with  reasonable 
certainty  that  the  requirements  of  the  law  were 
complied  with. 

[Bid.  Note.— For  other 
Cent  Dig.  68  &0.  108,  169-172J 

3.  HlQHWATS   «=>54   —    ElSTABLTSHHBNT  OF 

RoAo  —  Notice  of  Viewebs*  Meeting  — 
Evidence. 

Recitals  of  the  jouma]  of  the  proceedings  of 
the  ijoard  ot  county  commisrioners  in  establish- 
ing a  road,  and  of  the  road  record,  considered. 


and  held  to  show  valid  service  of  notioe  of  the 
meeting  of  viewera 

[Ed.  Note.— For  other  cases,  see  Highvam 
Cent  Dig.  H  «>,  106,  ie»-172.7 

4.  HlQHWATS  ^363— Establishment  —  Pb»- 
sumption  ano  Burden  of  Proof— Statutk. 

Under  the  provisions  of  section  6,  c.  106, 
Laws  1S74,  providing  that  when  the  viewers' 
report,  the  survey,  and  the  plat  of  a  road  have 
been  recorded  pursuant  to  order  of  the  board 
of  couDty  com  miss  ioottrs,  "from  theoc^orth 
said  road  shall  be  considered  a  public  highwnj," 
the  record  indicated  is  prima  facie  evidence  that 
the  road  was  legally  eBtablished,  and  a  land- 
owner attacking  collaterally  tiie  existence  of  the 
road  has  the  burden  of  establishing  the  non- 
existence of  jurisdictional  facts. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  108.] 

5.  HioHWATs  $=>54  —  Establishment  or 
Road — Validitt  op  Pboceedinqs. 

Discrepancies  In  the  road  record  r^rding 
the  time  and  place  of  the  meeting  of  the  view- 
ers considered,  and  held  insufficient  to  impair 
the  prima  facie  validity  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Highwayi^ 
Cent  Dig.  H  90,  106,  160-172.] 

6.  Highways  €=p17— Opening  fob  Thavel — 
Evidence. 

The  evidence  considered,  and  held  sufficient 
to  sustain  the  finding  that  a  road  was  opened  in 
fact  by  travel  within  seven  years  from  the  tim« 
it  was  established. 

.  [Ed.  Note.— For  other  -cases,  see  Bl^wajB, 

Cent  Dig.  3  24.] 

Appeal  from  District  Court,  'Saline  County. 

Action  for  InjuDctloo  by  Ben  Gehlentterg 
against  J.  O.  Hartley  and  others,  as  the 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Saline,  and  M.  D.  Ross,  as  trustee,  etc. 
Judgment  for  defendants,  and  plalptllf  ap- 
peals. Affirmed. 

David  Ritchie,  of  Sallna,  for  appellant 
U  W.  Hamner,  F.  B.  Bristow,  and  W.  B. 
Growths,  all  of  Sftllna,  tor  sKwllees. 

BCBCH,  J.  Hie  action  was  one  by  a  land- 
owner to  enjoin  the  board  of  county  commis- 
sioners from  opening  a  road. .  An  Injnnctloa 
was  denied,  and  the  plaintiff  appeals. 

The  road  was  establli^ed  in  October,  1S8S. 
The  road  record  recites  In  reguIaV  order  all 
the  statutory  steps  for  the  location  of  a  road. 
The  statute  then  in  force  contained  the  fol- 
lowing provl^on  relating  to  notice  of  tlie 
meeting  of  the  viewers: 

"It  shall  be  the  duty  of  at  least  (me  of  the 
petititmers  to  cause  six  day^  notice  to  be 
given  in  writing  to  the  owner  or  owners,  or  their 
agents,  if  residing  in  the  county,  or  if  such 
owner  be  a  minor,  idiot  or  insane  person,  then  to 
the  guardian  of  such  person,  if  a  resident  of  the 
county,  through  whose  land  such  road  is  pro- 
posed to  be  laid  out  and  established,  and  also 
sis  days'  notice  to  the  county  surveyor,  of  the 
time  and  place  of  meeting,  as  specified  in  the  no- 
tice of  the  oommissionersb  Copies  of  said 
notice  to  owners  of  lands^  with  affidavits  of 
service  attached,  shall  be  filed  in  the  county 
clerk's  office  before  said  road  shall  be  estal>- 
lished."  Laws  1S74,  e.  108.  f  4;  Gen.  Stat 
1889,  par.  5477. 

The  orl^nal  affidavit  of  service  ot  this  no- 
tice is  not  abstracted.   The  Jounial  of  the 
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board  (tf  oonntj  comndnlmieni  contains  Qie 
following  recital: 

"And  whereu  It  (arAer  ^ipeanr  to  tlte 
ntisfaction  of  the  board  tbat  H.  O.  Dsris,  one 
of  the  petitioners,  did  cause  sis  days'  notice 
in  writinir  to  be  given  to  each  of  the  owners 
of  the  land  throucb  and  over  which  said  road 
b  proposed  to  be  lorated,  and  tbat  a  copy 
of  Hiid  notice  with  affidavit  of  service  attached 
is  now  on  file  in  the  office  of  county  clerk.  Up- 
on due  consideration  no  lesal  objection  having 
been  offered  ajrainst  the  eBtablishment  of  said 
roed  and  betieving  the  same  to  lie  of  public 
atilitj,  it  is  ordered  that  the  viewers'  report  of 
view  be  approved,  and  tbat  said  road  be  lo- 
cated as  a  public  hiithway  in  accordance  there- 
with, full  record  thereof  to  be  made  in  the 
<tM]nt7  road  record  and  plat  aa  rond  No.  ^53, 
ind  the  trustees  of  Greely  and  Smoky  Hill 
townsbipa  to  be  notified  to  cause  the  same  to  be 
optned  to  public  travel" 

The  road  record  contains  ttie  following  re- 

dtal: 

"Also,  upon  said  10th  day  of  October.  18S8, 
there  was  presented  to  said  county  board  the 
iffldavit  of  II.  O.  Daris,  one  of  the  petitioners 
aforesaid,  setttng  forth  that  dne  notice  of  tlie 
kiCBtion  of  said  proposed  road,  t<^ether  with 
date  of  meeting  of  the  viewers,  as  per  publish- 
ed notice  of  county  clerk,  had  been  served  upon 
each  of  tbc  persons  noted  below,  who  as  own- 
eta,  agents  or  guardians  were  all  the  persons 
thnmjtb  whose  premises  said  road  is  propmed  to 
be  located,  to  wit:  Wm.  E.  Grier,  owner;  [de- 
scription of  land.J  Mrs.  A.  T.  Grier,  owner; 
(description  of  land.]  James  Sham,  owner; 
(description  of  landj  A.  H.  daflfut  agent; 
[description  of  land.]*' 

11)6  plaintiff's  land  Is  that  for  whl(A  tbe 
road  record  shovrs  A.  M.  Glaflin  was  agent, 
and  was  owned  at  the  time  by  W.  G.  Glldden. 
The  plaintiff  argncs  that  the  order  establlsh- 
Ing  the  road  was  Told  for  want  of  Jurisdlc- 
tJoo,  because  tbe  record  contains  no  finding 
by  the  board  of  coanty  commissioners  that 
Glldden  was  a  nonresident  of  the  county  and 
no  ftndlns  that  (Saflin  was  bis  agent 

[1]  The  attack  on  the  proceeding  Ui  col- 
latwaL  Tti0  general  mle  Is  that  silence  of 
the  record  of  a  tribtmal  of  Inferior  or  Uffltt- 
ed  Jorisdlctlon  on  a  JurlsdlctlMial  point  is 
flital.  But  this  mle  an>lieB,  in  cases  of  col- 
lateral attack,  to  those  Jurisdictional  facts 
only  whidi  the  law  directs  tbe  tribunal  to 
enter  nprnt  Its  record.  Tliere  Is  nothing  hi 
Oe  statnte  of  1874  reqnlring  the  board  to 
Bake  or  to  enter  of  record  either  of  Uie  find- 
ings whldi  the  plaintiff  suggests,  btfore  Ju- 
risdiction to  act  on  the  tiewenf  retwit  at- 
taches. 

[2.1]  One  ot  the  petitioners  must  cause 
nodoe  of  the  rlew  to  be  given  to  tbe  persona 
whose  land  will  be  affected,  and  most  make 
afltdavit  of  senrlce  of  tbe  notice.  Proof  of 
service  may  be  filed  at  any  time  before  the 
road  is  esUblished.  When  filed.  It  Is  filed 
with  the  county  derk.  Wben  the  report  of 
the  TiewerB  comes  In,  the  course  to  be  pur- 
sued Is  prescribed  by  the  statute: 

'*lt  shall  be  tb%  duty  of  the  commissioners, 
00  receiving  tbe  report  aforesaid,  to  cause  the 
ume  to  be  read  before  their  meeting;  and  if 
nid  report  Is  favorable,  and  no  legal  objections 
appear  against  aaid  report,  and  they  are  satis- 
M  that  sach  road  will  be  ^  public  utility. 


they  eliall  ordn>  said  road  [report],  survey  and 
plat  to  be  recorded,  and  from  thenceforth  said 
road  shall  be  considered  a  public  hi};hway,  and 
the  commissioners  ^all  issue  their  order  to  the 
trustees  of  tbe  respective  townships  in  which 
such  road  is  located,  directing  them  to  cause 
tbe  same  to  be  opened  for  the  public  travel." 
Laws  1874,  c.  108,  S  6. 

It  Is  plain  that  Jurisdiction  to  act  on  the 
viewers'  report  dejienda  on  valid  service  and 
□ot  on  a  flndiDg  made  after  service  that  dup 
service  was  made.  A  copy  of  the  notice  with 
the  afHdavlt  of  service  lies  In  thu  county 
clerk's  flies,  as  a  summoas  with  the  sheriff's 
return  lies  In  the  files  of  the  clerk  of  the 
district  court  In  an  ordinary  action.  Tbe 
commissioners  will  of  course  satisfy  them- 
selves  that  proper  notice  has  been  given  be- 
fore establishing  the  road.  They  may  do 
this,  however.  In  any  way  they  chooBe.  Tbey 
may  accept  the  affidavit  of  service.  What- 
ever they  do  in  this  regard  Is  confirmatory 
only  and  adds  nothing  to  the  service.  Should 
the  commissioners  neglect  to  review  the  ac- 
I  tlon  of  the  petitioner  in  giving  notice,  and 
proceed  to  establish  the  road,  their  jurisdic- 
tion would  depend  on  the  character  of  the 
service.  If  that  were  valid,  the  road  would 
be  legal. 

Tlie  plaintiff  says  the  record  as  It  stands 
does  not  show  notice  served  on  Glldden  or 
any  one  for  him.  Tbe  court  disagrees  with 
the  plaintiff.  The  Journal  contains  a  finding 
that  notice  was  served  on^eadi  of  tbe  owners 
of  land  affected  by  the  proceeding,  and  that 
proof  of  service  was  on  file  with  the  county 
clerk.  This  finding  covers  every  material 
fact  essoitlal  to  valid  service.  The  road  rec- 
ord recites  that  tbe  affidavit  of  service  set 
forth  tbat  dne  notice  had  been  served  on 
named  persons,  who,  as  owners  or  agents, 
were  all  the  persons  whose  premises  were 
affected.  Oao  of  the  persons  named  was  A. 
Bi.  ClaJlln,  agent,  with  a  description  ot  Glld- 
den's  property  appended.  Tbe  recital  foirly 
states  that  notice  was  served  on  A.  M.  Glaf- 
lin as  agent  for  the  described  property,  wtaldi 
is  sufiiciently  specific. 

"In  determining  tbe  sufllciency  of  the  records 
of  inferior  tribunals  and  pubUe  boards,  to  ex- 
press their  purposes  or  to  preserve  a  memorial 
of  their  transactions  respecting  matters  wfthin 
their  jurisdiction,  technical  precision  should  not 
be  required;  on  the  contrary,  they  should  be 
liberally  construed.  Tbey  are  not  usually  drawn 
by  persons  possessed  of  professional  knowledge 
or  skill  in  such  matters;  the  taw  does  not  con- 
template that  such  tribunals  or  boards  shall  be 
constantly  attended  by  persons  having  such 
knowledge  or  skill,  but,  rather,  that  ttieir  duties 
will  be  performed,  at  least,  generally,  without 
such  assistance.  To  subject  them  to  the  test  of 
technical  precision,  would,  in  most  instances  at 
least,  defeat  the  object  sought  to  be  attained 
by  the  Legislature  in  creating  inferior  tribunals 
and  public  boards ;  and,  therefore,  however 
informal  their  records  may  be,  if  enough  ap- 
pears to  show  with  reasonable  certainty  tbat 
the  requlremaits  of  tbe  law  have  been  Bat>- 
stautiaily  complied  with,  their  proceedings 
should,  upon  grounds  of  public  policy,  If  for  no 
other  reason,  be  sustained."  Lewis  et  al.  v. 
LayUn  et  oL,  46  Ohio  St.  063,  066,  23  N.  B. 
288,  28». 
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[4]  Besides  what  has  been  said,  tbe  rec- 
ord In  the  present  case  woidd  be  snffldent  to 
oblige  tbe  [dalntlff  to  prove  nonexistence  of 
jurisdictional  facts,  if  tbere  were  no  ref^ 
ence  In  tbe  record  to  service  of  notice  on 
anybody.  Section  8  of  the  statute  quoted 
above  provides  that  the  commladoners  shall 
order  the  viewers'  report,  the  survey,  and  the 
plat  to  be  recorded,  and  that  "frtmi  thence- 
forth said  road  shall  be  considered  a  public 
highway."  This  is  s  legislative  declaration, 
that  upon  the  recording  of  the  report,  survey, 
and  plat,  the  road  shall  be  .regarded,  prima 
fade,  as  legally  estabUsbed.  The  declara- 
tion is  unqualified,  binds,  landowners,  public 
oflSdals,  and  the  courts,  and  casts  upon  any 
person  contesting  tbe  road  proceedings  the 
harden  of  establishing  their  Invalidity. 

The  provision  of  the  statute  under  coo- 
sideratlon  was  copied  from  a  statute  of  the 
state  of  Ohio  enacted  In  1831,  which  received 
Judicial  InterpretatlMi  by  the  Supreme  Court 
of  Ohio  at  least  as  early  as  1861.  In  the 
case  of  Anderson  and  wife  v.  Commissioners 
of  Hamilton  County,  12  Ohio  St  635,  the 
court  said: 

"Tbe  objections  to  the  record  are  based  on 
the  assumption  that  to  give  such  a  record  va- 
lidity, it  should  show  on  its  face,  or  be  sup- 
ported by  proof,  that  there  was  a  petitioo  rim- 
ed by  ft  at  least  twelve  freeholders  of  the 
couD^,  and  notice,  as  preBcribed  by  the  statute 
That  there  are  cases  m  which  tho  proceedings 
of  tribunals  or  bodies  of  special  and  limited 
jurisdiction  should  show  on  their  face,  or  be 
sustained  by  proof,  that  the  prescribed  requi- 
sites to  the  exercise  of  tbe  power  conferred  up- 
on them  have  been  romplied  with  is  certainly 
very  true.  But,  looking  to  tbe  subject-matter 
aod  the  provisioos  of  the  statute,  we  think  that 
the  record  wbicb  the  statute  directs  must  be 
regarded  in  any  collateral  proceeding  as  evi- 
(1en<.-e  of  tbp  establishmciit  of  tbe  road.  If  the 
report,  survey  and  plat  be  recorded,  as  directed 
by  tbe  statute,  tbe  presumption  that  it  has  been 
properly  and  regularly  done  will  arise,  and  the 
record  will.  In  tbe  language  of  the  sbitute, 
show  that  the  rmti  is  to  be  considered  a  public 
highway."    12  Ohio  St.  642. 

In  the  case  of  McClelland  y.  Miller,  28  Ohio 
St  488,  decided  In  1876,  tbe  court  referred  to 
the  Anders<m  Case  and  said: 

'Ute  seme  class  of  objections  were  made  to 
tfie  admission  of  tbe  record  that  are  made  !n 
tbe  case  at  bar,  the  law  being  that  of  14tb 
March,  1831.  the  same  we  are  now  connidering. 
It  was  there  claimed  that  the  record  must  show 
on  its  face,  or  be  supported  by  proof,  that  there 
wee  a  proper  petition  and  notice  duly  given; 
but  tho  court  say  that  the  record  which  the 
statute  directs  must  be  regarded,  in  any  col- 
lateral proceeding,  as  evidence  of  the  establish- 
ment of  the  road.  •  •  •  What  is  to  consti- 
tute the  record  of  tbe  road  appears  to  be  this: 
When  the  vicweni  have  reportpd  if  the  com- 
missioners arc  satisfied  that  the  road  will  be 
of  public  utility,  'they  shall  cause  said  report, 
survey,  and  plat  to  be  recorded,  and  frora 
tEenceforth  said  road  shall  b(»  considered  a  pub- 
lic highway,  and  tbe  commissioners  shall  issue 
their  order  directing  said  road  to  be  opened.' 
Swan  (Ed.  1841)  p.  798,  §  4.  HeLce.  as  Ghol- 
8on  says  in  12  Ohio  St.  642:  'if  the  report, 
plat,  and  survey  be  recorded,  as  the  statute  di- 
rects, tbe  presumption  that  it  has  been  properly 
and  regularly  done  will  arise.' "  28  Ohio  St. 
496,  600, 


These  deddcnu  an  manlfBstiar  sound. 
la  the  early  case  of  Willis  v.  Spronle,  13 
Kan.  297,  tbSM  court  said: 

"After  a  careful  consideration  of  the  question 
we  have  come  to  the  c<.>nclu«on  thnt  whenever 
the  records  and  files  of  the  bonrd  of  county 
comminioners  purporting  to  establish  a  county 
road  are  regular  in  form,  and  contain  every- 
thing which  the  statutes  require  to  be  preserved 
and  kept  in  such  cases,  such  records  and  files 
will  prove,  prima  facie  at  least,  that  such  road 
has  been  legally  established  and  has  a  legal  ex- 
istence, and  therefore  that  there  is  no  necessity 
ID  tbe  first  instance  to  resort  to  evidence  aliunde 
to  prove  tbe  legal  existence  of  the  road.  Such 
ought  to  be  the  law,  and  espedally  so  where 
theexisteDce  of  the  road  is  attacked  collaterally, 
as  in  thb  case.  The  strongest  reasons,  and 
some  very  high  authority,  sustain  this  view 
of  the  law.  Anderson  v,  Com'rs  of  Hamilton 
Co.,  12  Ohio  St  635,  642:  Beebe  v.  Scheldt.  13 
Ohio  St  406,  418."    13  Ean.  264. 

If  the  court  had  examined  more  closely 
the  Ohio  decisions  cited.  It  would  have  dis- 
covered that  they  were  based  upon  and  were 
Interpretive  of  a  statute,  oiul  of  a  statute 
which  the  Legislature  of  this  state  had 
adopted  verbatim. 

It  Is  true  that  section  4  provides  that  a 
road  shall  not  be  established  until  a  copy  of 
the  notice  to  landowners  with  proof  of  serv- 
ice has  been  filed  in  the  county  clerk's  office. 
The  requirement  Is  jurisdictional.  But  filefl 
In  the  county  clei^'a  ofBce,  and  particularly 
files  a  third  of  a  century  or  half  a  century 
old,  may  be  misplaced  or  lost  or  destroyed. 
The  rule  is  that  absence  of  documents  from 
the  flies  Is  not  conclusive  evidence  that  they 
were  never  filed.  State  ex  rel.  v.  Hallway  Co., 
95  Kan.  22,  147  Pac.  801,  L.  R.  A  1915B,  751. 
Section  6  anticipated  the  rule,  and  when  the 
viewers*  report,  the  aurv^,  and  the  plat  hava 
been  recorded,  everything  essential  to  l^ta 
establishment  of  the  road  shall  be  considered 
as  having  been  done.  Tbe  statute  is  a  whole- 
some one,  and  ts  atlU  the  law  of  this  stat& 
Oen.  Stat  1915,  |  S760.  It  does  not  appear  to 
have  occupied  the  attention  of  the  court  In 
any  of  its  previous  decisions. 

The  plalntur  relies  ca  the  ease  of  Com*n 
of  Oiase  Co.  v.  Cartter,  30  Kan.  681,  1  Pac. 
814.  In  that  case  a  direct  attack  was  ma^ 
on  the  road  proceedings.  A  petition  in  error 
was  Sled  in  the  district  court  to  reverse  the 
action  of  the  commlssionera  In  estabU^ins 
the  road.  The  qnestlon  was  whether  or  not 
that  which  was  brought  up  to  the  district 
court  was  sufficient  to  authorise  the  conuuis- 
stoners  to  act  Tbe  soundness  of  tbe  decision 
from  that  standpoint  need  not  be  discussed. 
Tbe  idalntiff  also  dtes  the  case  of  Com'rs  of 
Wabaunsee  Co.  v.  Muhlenbacker,  18  Kan.  129. 
In  that  case  the  action  ai  the  comniisslonera 
was  directly  attacked  by  proceeding  In  error 
In  the  district  court  The  syllabus  expressly 
limited  the  rule  announced  respecting  what 
the  record  should  affirmatively  show,  to  cases 
of  direct  attack.  In  this  case  the  attack  ia 
collateral,  and  the  record  of  the  report,  sur^ 
vey,  and  plat  Is  regular.  The  plalntKT  did 
not  offer  to  prove  that  Glaflln  was  not  in  taxst 
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GUdden's  resldeot  agent,  or  that  the  clrciim- 
itances  were  such  that  Glidden  should  have 
been  served  personally  with  notice.  The 
plaintiff  stood  on  the  record,  and  the  pre- 
Bamption  from  the  record  Is  that  all  the  steps 
necessary  to  establish  the  highway  were 
taken. 

in  The  record  shows  the  viewers  were  In- 
Btmcted  to  meet  at  the  post  office  In  Sallna 
on  Friday,  the  17th  day  of  September,  1888, 
and  proceed  to  view  the  road,  and  the  record 
shows  notice  to  that  effect  The  viewers' 
report  shows  that  they  met,  pursuant  to  no- 
tice, at  the  lands  of  James  Sharp,  In  Smoky 
HUl  township,  on  the  7th  day  of  September, 
IS8S,  and  proceeded  to  view  the  road.  It  Is 
Bald  the  proceedings  were  void  because  of 
dieae  variances. 

The  date  in  the  viewers'  report  Is  evidently 
correct,  and  the  date  in  the  road  record  is  ev- 
idently a  clerical  error  of  the  deputy  who 
made  up  the  record.  There  was  no  such  day 
as  Friday,  September  17,  1888.  The  17th  of 
September  was  Monday.  The  7tb  of  Sep- 
tember was  Friday,  and  no  doubt  the  viewers 
net  on  that  date,  pursuant  to  notice.  If  this 
were  not  true,  the  record  shows  that  the 
•geat  Claflin.  on  whom  notice  was  served, 
WBB  present  when  the  road  was  viewed. 

A  common  meeting  place  Is  appointed  to 
bring  the  viewers  and  their  assistants  togeth- 
er, and  thus  facilitate  the  view.  Meeting  at 
the  designated  place  is  not  Jurisdictional,  and 
BO  landowner  can  complain  unless  he  has  ac- 
toally  been  misled  and  deprived  of  an  oppor- 
tunity to  present  his  claim.  In  this  Instance, 
the  viewers  met  on  land  forming  parti  of  the 
dte  of  the  road,  and  the  agent  for  the  owner 
a(  tbe  idalntlfl's  land  was  present. 

[I]  Finally,  It  is  said  the  road  lapsed  be- 
eanae  it  was  not  <^ned  for  public  use  with- 
in seven  years  after  tlie  time  the  order  es- 
tabUfOiing  It  was  made. 

The  road  extends  east  and  west,  and  forms 
an  extension  of  drawford  avenue  in  the  city 
of  Salina.  It  Is  1%  miles  long  and  crosses 
Ote  Smoky  Hill  river.  Approximately  a  mile 
of  tbe  TOAd  is  west  of  tbe  river.  The  river 
was  sot  bridged  or  fordable.  If  local  history 
were  carefully  written,  it  would  probably 
disclose  that  the  promoters  of  the  road  iiad 
Jb  mind  securing  a  bridge  across  the  river, 
but  none  was  ever  erected.  The  result  was. 
Qw  road  was  little  used.  About  onenjuarter 
of  a  mile  east  of  the  river  a  gate  was  main- 
tained across  tbe  road,  but  tbe  hindowner  on 
one  iride  set  bis  fence  over  and  the  road  was 
opened  and  was  traveled  down  to  the  gate, 
and  was  used  somewhat  down  to  the  river. 
West  of  tbe  river  a  fence  beginning  near  the 
rlrer  and  one-half  mile  long  was  never  re- 
ntoved  from  the  center  of  the  road,  which 
was  60  feet  wide.  There  was  positive  proof, 
however,  that  the  owner  of  land  lying  next  to 
the  river  and  one-quarter  of  a  mile  north  of 
the  road  used  the  road  in  1894  for  tbe  purpose 


of  hauling  com  from  his  Qeld,  and  did  so  for 
the  express  puipose  of  "trying  to  bold  tbe 

road." 

Whenever  a  road  has  been  established,  it 
is  opened  in  fact  when  It  is  traveled.  Webb 
v.  Com'rs  of  Butler  Co.,  52  Kan.  375,  34  Paa 
973.  After  tbe  lapse  of  so  many  years,  nei- 
ther very  much  nor  very  definite  proof  of  use 
Is  to  be  expected,  and  the  court  regards  that 
which  was  produced  as  sufficient  The  road 
having  been  opened  within  seven  years,  sub- 
sequent nonuser  Is  not  destructive  of  the  pub- 
lic right.  Eble  v.  State,  77  Kan.  179,  93  Pac. 
803,  127  Am.  St.  Sep.  412. 

The  judgment  of  the  district  court  Is  af- 
firmed. AU  the  Justices  concurring. 


(100  Kan.  5G2) 

MINNEiAPOLIS    STEEL   &  MACHINERY 
CO.  v.  JSOHALANSKY,    (No.  20859.) 

(Supreme  Court  of  Kansas.    May  12.  1817.) 
(SyllaivM  by  the  Court.) 

L  Evidence  ^=»433(tt}— Wbtitbii  CoMTUor- 
Mutual  Mistake. 
Where  a  mutual  mistake  in  a  written  «ki- 
tract  is  alleged  and  reformation  is  asked,  oral 
evidence  may  bo  introduced  to  prove  the  mistake 
and  the  coatroct  as  it  should  have 

lEd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  {  1909.] 

2.  CoNTBACTs  $=»100— Mistake  in  Contkaot 
— Deuubrbb  to  Evidence. 

Where  a  mutual  mistake  in  a  written  con- 
tract is  alleged  and  roformation  is  asked,  and 
where  tbe  evidence  is  sufficient  to  show  the 
mistake  and  the  ctaitract  a  demurrer  to  tlie 
evidence  should  not  be  sustainod. 

[Eld.  Note.— For  other  eases,  aee'  Gcmtractat 
Cent  Dig.  |  454J 

3.  New  Tbbal  «s>70  —  Fihdxko  or  Jubt  — • 
Sbitino  Abide. 

A  motion  to  set  aside  a  Sodiog  of  tbe  jury 
should  not  be  allowed,  where  tho  evidence  faii^ 
ly  tends  to  prove  the  fact  found. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  H  142,  143.] 

4.  Refobuation  of  Instbdmenxs  ^940  — 
CoNTB ACT— Mutual  Mistake. 

The  law  of  mutual  mistake,  as  applied  to 
the  issues  and  the  evidence  in  this  case,  was 
correctly  set  out  in  tbe  instructions. 

[Ed.  Note. — For  other  cases,  see  Ueformation 

of  Instruments,  Cent.  Dig.  %  194.] 

5.  TaiAL  €=>250— InSTBUCTIONS— IlfUATEBIAI, 

Matfeb. 

It  is  not  error  to  refuse  to  give  an  instmc 
tion  on  a  matter  that  is  immaterial. 

[Ed.  Nota— For  other  cases,  see  Trial.  Guit 

Dig.  §S  584r-5SC.] 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Smith  County. 

Action  by  the  Minneapolis  Steel  &  Machin- 
ery Company  against  Henry  Schalansky. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 


fc»For  otber  cases  see  same  toplo  and  KBT-NUUBER  in  all  K»y-Number«d  DIgeita  sad  Ind«zM 
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Belihan  ft  Bellban,  of  Smith  Oenter,  for 
appellant  Matiin  ft  Mataln,  pf  Smith  Center, 
for  appellee^ 

MARSHAtrli,  J.  Judgment  was  rmdered 
In  faror  of  the  defendant  In  an  action  brought 
by  the  plalntUT  tor  the  recovery  of  a  tractor 
engine. 

The  defendant  contracted  for  an  oil  tractor 
engine,  and  agreed  to  pay  $2,700  therefor. 
The  contract  contained  these  provisions ; 

"I  agree  to  accept  said  machinery  on  arrival 
and  pa;  freight  and  charges  thereon  from 
Wichita,  Kansas.  •  •  •  It  is  expressly 
agreed  that  this  order  shall  not  become  binding 
until  accepted  aod'  approvod  by  an  officer  ol 
the  Minneapcdis  Steel  ft  Machinery  Ccunpany." 

The  printed  warranty  on  the  contract  con- 
tained this  provision : 

*7hi8  instnunent  comprises  the  entire  con- 
tract between  the  parties  hereto,  and  any  ver- 
bal represeatatione  and  agreements  outside  of  or 
contradictory  to  the  foregoing  terms  aod  war- 
ranty are  ben4iy  agreed  to  be  void  for  all  pur- 
poses whatsoever." 

The  contract  provided  that  the  engine 
should  be  shipped  to  the  plalntlfT  at  Claudell 
or  Kensihgton,  Kan.,  and  that  the  defendant 
would  pay  $900  In  cash  and  $1,800  In  promis- 
sory notes,  due  at  different  times.  These 
notes  were  to  be  secured  by  a  chattel  mort- 
gage on  the  engine.  The  contract  also  con- 
tained this  provision: 

''TUs  settlement  to  be  held  Iv  tbe  Kirwin 
State  Bank  ten  <iO)  days,  at  whlcb  Ume  Mr. 
Sdialansky  can  take  up  the  notes  and  mortgage 
by  paying  $1,500.00  caih." 

By  an  arrangement  made,  not  shown  In 
the  contract,  the  defendant  was  to  turn  over, 
as  part  payment,  an  cM  tractor  engine  then 
owned  by  him.  The  new  engine  was  shipped 
to  the  plaintiff  at  GlaudelL  A  representative 
of  the  plaintiff  went  to  daadell  to  receive 
and  load  the  old  tractor  engine^  which  had 
been  sold  by  the  plalntlfl  to  other  parties. 
A  bill  of  lading  for  the  new  engine  was  sent 
to  the  defendant  at  the  Kirwin  State  Bank. 
He  .went  to  the  bank,  paid  the  $900  in  cash, 
executed  notes  to  the  amount  ot  $1,800,  gave 
a  chattel  mortgage  on  the  new  engine  to  se- 
cure the  payment  of  the  notes,  took  the  bill 
of  lading  to  Claudell,  and  paid  $66  freight 
charges.  A  difference  then  arose  over  the  un- 
loading of  the  engine.  After  some  communi- 
cation by  telegraph,  the  d^endant  and  the 
plaintiff's  representative,  Mr.  Qulclt,  unload- 
ed the  engine.  The  def«idant  purdiased  oil 
to  be  used  in  transporting  the  engine  to  his 
father's  farm  in  Dorr  township.  Mr.  Quick 
drove  the  tractor,  while  the  defendant  rode 
in  an  automobile.  On  the  way  to  the  farm, 
the  engine  broke  through  a  bridge  and  fell 
into  the  Solomon  river.  The  def^dant  re- 
fused to  remove  the  engine  from  the  river. 
After  some  delay,  the  plaintiff  took  possession 
of  that  engine  under  the  chattel  mortgage, 
and  sold  It  for  $1,835.  The  plaintiff  sought 
to  obtain  possession  of  the  old  engine.  This 
was  refused,  and  to  recover  the  possession  of 
Oi»  old  engine  this  action  was  brought 


Tbe  defendant  pleaded  that  the  words  "ac- 
cept said  engine  <m  arrival  and"  were,  by 
mutual  mistake,  left  in  the  order  Instead  of 
being  erased  as  they  should  have  been,  and 
pleaded  that  the  mglne  was  to  be  delivered 
to  the  defendant  at  his  home  in  Dorr  town- 
ship, in  Smith  county.  The  defendant  ask- 
ed for  a  reformation  of  the  contract  and  for 
Judgmoit  for  $900.  the  amount  paid  on  the 
purchase  price  of  the  engine  by  the  defend- 
ant, $66  paid  for  freights,  and  for  $1,500  dam- 
ages. 

[1  ]  1.  The  plaintiff's  first  complaint  is  that 
the  court  committed  error  In  the  admission 
of  evidence.  This  evidence  was  that  which 
tended  to  show  that  the  engine  purchased 
from  the  plaintiff  was  to  be  delivered  to  the 
d^endant  at,hls  father's  farm  In  Dorr  town- 
ship, in  Smith  county.  The  defendant  stayed 
at  his  father's  farm.  A  mistake  In  the  con- 
tract was  allied.  The  evidence  complained 
of  tended  to  prove  that  mistake  and  was 
therefore  competent  In  11  En  eye  of  Evi- 
dence, the  author  uses  this  language: 

"The  very  natiirs  of  an  action  (or  the  refor- 
mation of  a  written  instrument  renders  neces- 
sary ft  departure  from  the  ordinary  mie  for- 
biddine  the  admissioo  of  parol  testimony  to 
vary  the  terms  of  a  written  instmment,  and  It 
is  therefore  held  that  a  plaintiff  alleging  a 
mistake  in  a  written  instrument  and  askmg  for 
a  decree  reforming  the  same  may  produce  parol 
evidence  to  support  his  contention."    Page  74. 

See,  also.  Conaway  v.  Gore,  24  Kan.  389; 
Bush  V.  T.  G.  Bush  ft  Co.,  33  Kan.  556,  6  Pac. 
794;  Huber  v.  Claudel,  71  Kan.  441,  80  Pac. 
960;  Grlesa  v.  Thomas.  99  Kan.  335,  339, 
161  Pac.  670 ;  Moore  v.  Railway  Co.,  7  Kan. 
App.  242,  248,  53  Pac.  775  ;  3  Jones  on  Evi- 
dence, 104;  1  Greenleaf  on  Evidence  (16tb 
Ed.)  426 :  and  34  Cyc.  982. 

[2]  2.  The  plaintiff  demurred  to  the  de- 
fendant's evidence,  and  asked  that  the  jury 
be  directed  to  return  a  verdict  In  favor  of  the 
plaintiff,  and  also  requested  an  Instruction 
to-that  effect  The  defendant's  evidence  tend- 
ed to  prove  that,  before  the  contract  was 
signed.  It  was  agreed  between  the  defendant 
and  the  plaintiff's  general  agent  at  Wichita 
that  the  engine  should  be  delivered  to  the 
defendant  at  his  home  In  Dorr  township. 
The  defendant  Is  a  Bohemian  by  birth  and 
could  not  read  the  English  language.  The 
plahitlff*!  general  agent,  Mr.  Howard,  read  a 
portion  of  the  contract  to  the  defendant,  and 
then  stated  that  the  contract  was  as  th^ 
had  agreed  It  should  be.  This  evidence,  U 
tme,  .was  soffldoit  to  estabilsh  the  defend- 
ant's contoitlon.  The  evidence  was  soflBdent 
to  compel  the  court  to  submit  the  qnestltHi 
of  a  mistake  to  the  jury.  For  this  reason, 
the  demurrer  to  the  evidence  was  properly 
overruled;  and  the  request  for  a  directed 
verdict  and  the  submission  of  the  Instruc- 
tion telling  the  Jury  to  return  a  verdict  In 
favor  of  the  philotlff  were  rightly  refused. 

[3]  S.  Hie  plaintiff  Insists  that  the  court 
erred  In  denying  its  motion  to  set  aside  find- 
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Uig  of  &ict  Na  a  This  finding  reads  as 
follows: 

"Do  yon  find  that  the  person  who  wrote  the 
«Mitrsct  of  September  8,  1914,  made  a  mistake 
hj  failioic  to  erase  a  provision  of  the  contract 
due  should  not  have  been  Induded  in  the  con- 
tract?   A.  Yes." 

The  plaintiff  contends  that  there  was  no 
ertdence  to  support  this  finding.  The  de- 
fendant's erldence  on  the  mistake  did  not 
exactly  correspond  with  the  allegation  of  his 
answer.  That  allegation  was  that  the  words* 
"Accept  said  machinery  on  arrival  and,"  were 
by  mistake  left  in  the  contract,  instead  of 
being  erased  as  tbey  should  have  been.  The 
defendant's  evidence  tended  to  prove  that  the 
engine  was  to  have  been  delivered  at  the  farm 
In  Dorr  township.  If  the  engine  was  to  have 
been  delivered  at  the  farm,  the  quoted  words 
should  not  have  been  left  In  the  contract; 
tbey  should  liave  been  erased,  and  probably 
the  exact  place  of  delivery  should  have  been 
Inserted  In  their  place.  The  difference  be- 
tween the  allegation  and  the  proof  was  not 
soflident  to  Justify  this  court  in  saying  that 
there  was  no  proof  to  support  the  finding. 

[41  4.  The  piaintifr  insists  that  the  court 
erred  In  giving  the  following  instruction: 

*Toa  are  instrncted  that  if  you  should  find 
frocn  the  evidence  that  the  wonls,  'accept  said 
iDadiineT7  oo  arrival  and,'  should  have  been 
by  agreement  of  the  partiee  left  out  of  the 
contract  and  were  left  in  the  contract  by  mis- 
tmke  of  the  defmdant,  and  that  he  thought 
that  thry  had  been  stricken  out  and  that  they 
were  left  in  the  contract,  either  purpoeely  or 
^  the  mistake  of  the  plaintiff's  manager,  when 
tbey  should  have  been  stricken  out,  this  in  law 
would  be  equivalent  to  a  mutual  mistake  and 
dioold  be  so  considered  by  you." 

If  the  defendant  had  been  the  only  party 
mistaken  as  to  tbe  contents  of  the  written 
contract,  and  If  the  plaintUT  had  made  the 
representations  which  the  defendant  testi- 
fied were  made  to  him,  reformation  of  the 
contract  was  a  proper  remedy  for  the  defend- 
ant the  same  as  though  the  mistake  had  been 
mutual.  Cox  r.  Beard,  75  Kan.  869.  88  Fac. 
«7L 

The  evidence  that  supported  finding  No.  8, 
and  tliat  o)mpel1ed  tbe  court  to  overrule  tbe 
plaintifrs  demurrer  to  tbe  defendant's  evi- 
dence and  to  refuse  to  give  an  instruction  di- 
recting the  jury  to  return  a  verdict  in  favor 
of  the  plaintiff,  warranted  the  court  in  giving 
the  instruction  quoted. 

[I]  5.  The  plahitlfl  requested  the  following 
fnstmctlon: 

"Tou  arc  instructed  that  if  tbe  witness  Quick, 
who  testified  in  this  case,  was  acting  outside 
tbe  scope  of  bis  employment  and  without  au- 
thority at  the  time  he  assisted  in  driving  the 
engine  in  9ue8ti(m,  the  defendant  cannot  ro- 
corer  In  this  action,  and  your  verdict  must  be 
for  the  plaintiEf." 

This  was  refused,  and  Its  refusal  is  assign- 
ed as  error.  What  Quick  did  in  unloading 
and  driving  the  engine  was  wholly  immate- 
rial* so  far  as  the  issues  in  this  action  were 
concerned ;  and  it  was,  for  that  reason,  not 


error  to  refuse  to  give  tbe  instruction  re- 
quested. 

This  deposes  of  all  the  matters  argued  la 
the  plaintiff's  brief,  although  tbe  plalntUf 
argues  some  of  tbe  propositions  under  other 
heads. 

The  Judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
WEST,  and  DAWSON,  JJ^  concurriiig. 
PORTBB,  J.,  dissenting. 

aoo  Kan.  682) 

HAMMOND  et  aL  v.  WBSTEBN  CASUALTX 
&  GUABANTY  INS.  GO.  et  al. 
(No.  206S2.) 

(Supreme  Court  of  Kansas.    May  12,  1817J 

(SvUobiu  bv  the  Court.) 

1.  INSUBANCS  «=3l33a)— LnflTATIOW  OF  AC- 
TIONS «^  100(1)— PoucY  Not  Confobhino 
TO  Application — Kbujancs— Liuitatioh. 
Where  a  policy  of  insurance  different  from 
that  applied  tor  has  been  fraudulently  issued, 
the  recipient  of  the  policy  may,  without  read- 
ing it,  assume  that  it  conforms  to  the  applica- 
tion; and  an  action  thereon  is  not  barreo  until 
two  years  after  the  fraud  is  discovered. 

[Ed.  Note— For  other  cases,  seo  Insurance, 
Cent  Dig.  M  208,  211;  limitation  of  AcUons, 
Cent.  Dig.  H  480,  493.] 

Z  iKStiaANCE  «=>143l7)— FrAUO  in  I8817INO 

Policy— Re  POBUATioN-^unoMENT. 
Where  fraud  in  issuing  a  policy  ol  insur- 
ance, and  a  mistake  in  tbe  pobcy,  are  alleged, 
and  refonnatioo  is  asked,  and  where  the  evi- 
dence supports  the  allegations,  the  court  is  jus- 
tified in  reforming  the  policy  and  in  rendering 
judgment  thereon. 

[Ed.  Note.— For  otbt^  cases,  see  Insurance, 
CenL  Dig.  S  271.] 

Appeal  from  District  Gdurt,  Sedgwick 
County. 

Action  bj  J,  K.  Hammond  and  B.  B.  Ham- 
mond, partners,  etc.,  against  the  Western 
Casualty  &  Quaranty  Insnrance  Company 
and  another.  Judgment  for  plainUfls,  and 
defendants  appeaL  Alflrmed. 

Edgar  Bennett,  of  Washington,  for  appel- 
lants. J.  N.  Haymaker,  W.  D.  Jochema,  A. 
V.  Roberts,  and  Carl  H.  Davis,  aU  of  Wldil- 
ta,  for  appellees. 

MARSHALL,  J.  The  plaintiffs  obtained 
Judgment  against  the  defendants  on  a  poli- 
cy of  Insurance  against  liability  for  damages 
sustained  by  workmen  Injured  while  in  the 
plaintiffs'  employ.  The  defendants  appeal 

Tbe  plaintiffs,  building  contractors,  pur- 
chased from  the  Western  Casualty  &  Guar- 
anty Insurance  Company  a  policy  of  insur- 
ance to  protect  them  against  liability  on  ac- 
count of  injury  to  workmen  while  In  the  em- 
ploy of  the  plaintiffs.  The  policy  was  pur- 
chased from  Tanner,  Cook  &  Co.,  agents  of 
the  Western  Casualty  &  Guaranty  Insurance 
Company,  an  Oklahoma  corporation.  When 
the  policy  was  purchased,  the  plaintiffs  asked 
for  insurance  against  Ibtblllty  to  workmen, 
Injured  in  their  employ.   The  agent  agreed 
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to  farnisti  such  ft  policy,  and,  after  a  few 
days,  delivered  a  policy  which  he  stated  was 
the  kind  the  plaintiffs  had  asked  for,  and 
which  the  agent  had  agreed  to  fumisti.  The 
policy  contained  this  provision: 

"No  action  shall  lie  against  the  company  to 
recover  for  any  Iosb  or  eipeose  under  this 
policy,  unless  it  shall  be  brought  by  the  as- 
Bured  for  loss  actually  sustained  aod  paid  by 
him  in  money  in  satisfaction  of  a  judgment  for 
trial  of  the  issue,  nor  unless  such  action  is 
brought  within  two  years  after  final  judgment 
against  him  has  been  satisfied." 

G.  li.  Morine  was  injured  while  In  the  em- 
ploy ot  the  plalntllfs,  and  recovered  Jadg- 
meat  against  tbeni  for  |1,200.  That  jodg- 
meot  has  not  been  paid.  The  Western  Cas- 
ualty &  Guaranty  Insurance  Company  de- 
fended In  that  action  for  the  present  plain- 
tiffs, and  prosecuted  an  ai^;}eal  to  the  Su- 
preme Court  That  Judgment  wag  affirmed, 
and  execution  tbei-em  was  Issued  and  was 
served  on  the  plaintiffs  in  tliis  action  In 
AprU,  1915.  The  policy  was  dated  the  IStfa 
day  of  May,  1912.  The  present  action  was 
not  commenced  until  the  2d  day  of  Decem- 
ber, 1915.  When  the  policy  was  received  by 
the  plaintiffs,  it  was  placed  in  a  Aeak.  and 
was  not  read  by  either  of  them  until  after 
the  execution  had  been  served.  They  did  not 
discover  the  mistake  In  the  policy  until  they 
read  it  The  petltloh  alleged  both  fraud  and 
mistake,  and  asked  for  a  reformation  of  the 
policy  so  as  to  make  It  correspond  with  the 
agreement  made  with  the  agent  of  the  West- 
ern Casualty  &  Guaranty  Insurance  Compa- 
ny. The  plaintiffs  recovered  Judgment  for 
$1,200,  with  interest,  and  the  costs  in  the  two 
actions.  By  contract  between  the  defendants, 
the  Western  Indemnity  Company  has  become 
liable  under  the  policy. 

[1]  1.  The  defendants  Insist  that  the  plain- 
tiffs' action  is  one  for  relief  on  the  ground  of 
fraud,  and  was,  for  that  reason,  burred  by 
the  two-year  statute  of  limitations  at  the 
time  it  was  commenced.  The  difficulty  with 
the  defendants'  contention  Is  that  the  plain- 
tiffs did  not  discover  the  mistake  in  the  poli- 
cy until  within  two  years  prior  to  the  com- 
mencement of  this  action.  To  meet  this  dif- 
ficulty, the  defendants  say  that  the  plaintiffs 
should  have  read  the  policy  immediately  aft- 
er its  receipt,  and  that,  if  the  policy  had 
been  read,  tbe  mistake  would  have  been  dis- 
covered. In  Insurance  Co.  v.  Darrln,  80  Kan. 
578,  103  Pac.  87,  this  court  said: 

"Tbe  recipient  of  a  policy  issued  In  response 
to  BD  application  of  tbe  character  described  may 
assume  that  tho  company  has  disdiarged  its 
duty  and  has  written  the  policy  on  tbe  basis 
of  tbe  application,  and  he  is  not  obliged  to  read 
the  policy  to  see  if  it  conforms  to  the  applica- 
tion.'^   (Syl.  par.  3.) 

The  action  was  not  barred  by  the  statute 
of  limitations  at  the  time  it  was  commenced. 

[21  2.  The  defendants  contend  that  the 
court  erred  In  denying  their  motion  for  judg- 
ment on  the  pleadings,  in  overruling  their  ob- 
jection to  the  introduction  of  evidence  under 


the  petition,  In  overruling  their  demurrer  to 
the  plaintiff's  evidence,  and  In  rendering 
Judgment  for  the  plaintiffs.  These  conten- 
tions are  based  on  the  proposition  that  the 
action  was  barred  by  the  statute  of  limita- 
tions. That  question  has  been  disposed  of. 
The  petition  stated  a  cause  of  action.  The 
evidence  of  the  plaintiffs  tended  to  prove  the 
allegations  of  the  petition.  The  several  con- 
tentions of  the  defendants  are  without  sub- 
stantial merit.  The  plaintiffs  alleged  fraud 
on  tbe  part  of  the  defendants  and  a  mlstakft 
In  the  policy  of  insurance  issued.  Both  tbe 
fraud  and  the  mistake  were  established  by 
the  evidence,  and  the  court  was  Justified  la 
rendering  Judgment  reforming  tbe  policy. 
Conaway  v.  Gore,  24  Kan.  389;  Bush  v.  T.  Q. 
Bush  &  Co.,  33  Kan.  55G,  6  Pac.  704 ;  Homick 
V.  U.  P.  Railroad  Co.,  85  Kan.  508,  572,  118 
Pac.  60,  38  L.  R.  A.  (N.  S.)  826,  Ann.  Caa. 
1013A,  208;  Machinery  Co.  v.  Schalansky, 
165  Pac.  289. 

When  the  policy  was  reformed,  Judgment 
was  rightly  rendered  against  the  defendants. 
Miller  v.  Davis,  10  Kan.  541 ;  Huber  v.  Clan- 
del,  71  Kan.  441,  80  Pac.  960. 

The  Judgment  Is  affirmed.  All  the  Jnatlcea 
concurring.  ' 


(G3  HoQt.  4») 

WILCOX  T.  TOSTON  STATE  BANK  et  aL 
(No.  8766.) 

(Supreme  Court  of  Montana.    May  10,  1917.) 

1.  Justices  of  tub  Peace  ^:s>T2  —  Venue  — 

Residenxe  ot  Defendant. 
Under  Rev.  Codes,  S  6986,  providing  that 
an  action  brought  in  a  juRtice  of  tbe  peace  court 
shall  be  tried  In  the  county  where  defendant  re- 
sides, if  he  can  be  found  and  served  with  sum- 
mons therein,  but  if  he  cannot  be  found  and 
served  in  that  county,  the  action  may  be  com- 
menced in  any  county  where  be  may  be  found 
and  served,  a  justice  of  the  peace  acquired  no  ju- 
risdiction over  the  person  of  defendants  by  serv- 
ice of  summons  in  a  county  in  which  they  did 
not  reside,  where  it  did  not  appear  that  defend- 
ants could  not  be  found  and  served  in  the  county 
of  their  residence. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |S  56.  143-145,  235.] 

2.  JUSnCF.S  OF  THE  PEACE  <g=>QO  —  JUBISniO- 

TioN— Waives  of  Odjection. 
In  view  of  the  fact  that  under  Rev.  Codes, 
S  7007,  a  copy  of  an  account  serves  the  pur- 
pose of  a  complaint  in  a  justice  of  the  peace 
court,  and  section  7005,  providioR  that  the  an- 
swer may  be  oral,  and  section  7010,  providing 
that,  if  defendant  has  a  counterclaim  not  ex- 
ceeding $300  it  must  be  set  up  or  is  waived,  de- 
fendant, in  an  action  in  a  justice  of  the  peace 
court,  did  not  waive  objection  to  want  of  juris- 
diction over  his  persnn,  by  presenting  an  answer 
containing  a  counterclaim,  where  they  insisted 
at  every  stage  of  the  proceedings  that  the  justice 
of  the  pence  did  not  have  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S§  217-221.] 

Ai^eal  from  IMstrlct  CTourt,  Lewis  and 
Clark  County;  J.  M.  Clements.  Judge. 

Action  by  Ida  J.  Wilcox  against  the  Toet(»i 
State  Bank  and  another.  From  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed, 
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Carleton  &  Carleton,  of  H^ena,  for  appel- 
laot    Walter  Altken,  of  Boseman,  tw  t«- 

qmodents. 

HOLLOWAT.  J.  This  actton  was  com- 
mMred  In  a  Justice  of  the  peace  court  of 
Lewis  aDd  Olark  county  by  filing  a  copy  of 
an  account  as  follows: 

Shelby.  Mont.,  Jane  28. 1916. 
John  C.  rinrkp  nnd  To-ston  Stnte  Bank  to 
Mrs.  Ida  J.  Wilcox,  Dr. 
Aprfl  27.  1914.    To  money  deposited 
with  you  on  my 

acct  ?200  00 

To  interest   2  65 

Total  $202  65 

Serrice  of  summons  was  made  In  Lewis 
and  Clarfe  cmmty  upon  darlre  personally  and 
as  cnstaler  of  the  bank.  The  defendnnts  ap- 
peared specially  and  moved  for  a  dismissal 
DpoD  the  ground  that  the  court  had  no  ]u- 
rlnlirtloTi  of  the  person  of  either  defendant 
The  motion  was  supported  by  affidavits  to  the 
effect  that  the  defendants  are  residents  of 
Broadwater  county;  that  the  contract  upon 
which  T>lfllntlfr  sues  was  made  and  was  to 
be  performed  In  Broadwater  county,  and  that 
service  of  stimmous  was  made  while  defend- 
ant Clarke  was  temporarily  in  Helena.  The 
BtotloD  was  denied,  ond  defendants  then  de- 
moTTod,  but  the  demurrer  was  overruled. 
ITie  bank  answered  by  way  <rf  a  geperal  de- 
nial, and  Clarke  Interiwsed  a  separate  answer 
cMitatnUig  denials  of  all  the  material  allega- 
tions of  the  complaint  and  a  coimterclalm 
for  $71.85.  Upon  the  trial  it  appeared  from 
the  testimony  of  the  plaintiff  that  her  cause 
of  action  accrued  in  Broadwater  county,  and 
defendants  again  moved  for  a  dismissal.  The 
motion  was  denied  and  defendanta,  declining 
to  introduce  any  evidence,  suffered  judgment 
to  be  tBken  against  them  and  appealed  to  the 
district  court.  Upon  motion  of  defendants 
the  district  court  reversed  the  judsraent  of 
the  Justice  of  the  peace  and  entered  jud^ent 
dismissing  the  action  without  prejudice,  and 
for  defendants'  costs.  From  that  judgment 
plaintiff  prosecuted  this  appeal. 

[1]  1.  Did  the  Justice  of  the  peace  court 
acquire  jurisdict^n  over  the  person  oi  de- 
fendants by  virtue  of  the  service  of  summons 
vpoa  tbem  in  Lewis  and  Clark,  county?  The 
place  of  trial  of  an  action  In  a  Justice  of 
tlie  peace  court  is  governed  by  section  60S0, 
Revised  Codes.  Each  of  the  first  three  sub- 
dl visions  of  that  sectiim  In  terms  deals  with 
a  specific  cause  of  acticm  which  accrues  in  a 
county  other  than  the  county  of  defendant's 
residences  Subdivision  4  is  vague,  but,  when 
eooddered  in  the  light  of  former  statutes 
dealing  wltb  the  same  subject,  we  think  it 
dear  that  this  subdivision  was  intended  to 
cover  all  other  cases  than  those  enumerated 
la  the  first  three  subdivisions  wherein  the 
cause  of  action  accrues  in  a  county  other 
thao  tbe  county  of  defendant's  residence.  It 
cannot  ntex  to  a  cause  of  acUon  whldi  ac- 
croM  la  tbe  count?  of  d^endant'a  residence. 


Section  1480,  Code  of  Civil  Procedure  1895 
(Rev.  Codes,  g  6086),  regulated  the  place  of 
trial  of  actions  in  justice  of  the  peace  courts 
from  1S95  to  1899.  The  place  of  trial  of  an 
action  which  accrued  In  the  township  of  de- 
fendant's residence  was  In  the  place  of  his 
residenccL  Subdivision  9.  Section  1480  was 
amended  In  1899.  A  slight  amendment  was 
made  to  subdivision  6,  and  It  was  renumbered 
4.  SiriMjIvIsIon  9  was  amended  and  renum- 
bered 7.  As  under  the  former  statute  the 
only  provision  governing  the  place  of  trial  of 
a  cause  which  accrued  in  the  same  township 
as  defendant's  residence  was  the  last  subdi- 
vision of  section  1480,  so  the  only  statute 
now  governing  the  place  of  trial  of  a  cause 
of  action  which  accmes  in  the  same  county 
as  defendant's  residence  Is  the  last  subdi- 
vision of  section  6086.  Such  action  shall  be 
tried  in  the  cotmty  where  defendant  resides, 
if  he  can  be  found  and  served  with  summons 
therein ;  but  If  he  cannot  be  found  and  serv- 
ed in  that  county,  then  the  action  may  be 
commenced  and  prosecuted  In  any  county 
where  he  may  be  found  and  served.  In  the 
absence  of  a  showing  that  these  defendants 
could  not  be  found  and  served  In  Broadwater 
county,  the  justice  of  the  peace  of  TjCwIs  and 
Clark  county  acquired  no  jurisdiction  of  the 
person  of  eiOier  defendant  by  virtue  of  tbe 
service  of  summons. 

[2]  2.  Did  defaidant  Clarke  waive  objec- 
tion to  the  want  of  jixrlsdlotlon  over  his  per- 
son by  in-esenting  an  answer  containing-  a 
counterclaim?  At  every  stage  of  the  proceed- 
ings, defendants  Insisted  upon  their  objection 
to  the  jurisdiction  of  the  justice  of  the  peace 
of  TawIs  and  Clark  county.  If  that  court 
were  one  of  general  jurisdiction  wherein  for- 
mal pleadings  are  required,  there  might  be 
merit  to  the  contention  that  defendant  Clarke 
submitted  to  the  jurisdiction  by  filing  his 
counterclaim ;  but  a  copy  of  an  account  serves 
the  purpose  of  a  complaint  In  a  justice  of  the 
peace  court  (section  7007.  Rev,  Codes),  and 
the  answer  may  be  oral  (section  7(X)5t  Rev. 
Codes).  If  the  defendant  has  a  counterclaim 
not  exceeding  $300,  it  must  be  set  up  or  it  Is 
waived.  Section  7010,  Rev.  Codes.  The  com- 
plaint In  thl3  instance  gave  no  Intimation 
that  defendants  reside  in  Broadwater  county 
or  that  plaintlflfs  cause  of  action  accrued  In 
that  county.  It  was  not  until  the  trial  that 
the  latter  fact  was  made  to  appear,  and  when 
It  did  appear  the  counterclaim  had  already 
been  filed. 

It  was  not  necessary  for  defendants  to 
appear  specially  and  challenge  the  jurisdic- 
tion of  the  Inferior  court  They  wea-e  author- 
ized to  present  whatever  defenses  they  had, 
and  upon  trial  for  the  first  time  raise  the 
question  of  want  of  Jurisdiction.  Section 
7047,  subd.  4,  recognizes  such  right  Holbrook, 
Merrill  &  Stetson  v.  Superior  Court,  106  Oal. 
593,  39  Pac.  936.  So  long  as  defendant  Clarke 
did  not  voluntarily  submit  to  the  jurisdiction 
at  the  inferior  court,  be  did  not  walre  Ills 
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right  to  ohjeot  Chat  tt  was  wlthont  Jurisdic- 
tion orer  talm. 

The  Judgment  of  tbe  district  court  Is  af> 
firmed. 

AJEBrmed. 

BSANTLT,  a  J.,  and  SANNBB,  conenr. 


f53  Mont.  3G0) 

STATE  ex  rel.  PAYNE  v.  DISTKICT  COURT 
OP  FIFTH  JUDICIAL  DIST.  IN  AND 
iPOR  MADISON  OOUNTy  et  al.    (No.  3921.) 

(Supreme  Court  U  Montana.    March  7.  1917.) 

1.  Odvntibs  «s>67  —  Officibs  —  Bsuoval— 

MiBcoN  DUCT — Statutes. 
Rev.  Codecs  9006,  providing  for  the  remov- 
al of  public  officers  by  summary  proceedings 
where  such  officers  have  charged  and  collected 
illegal  fees  for  services  rendered  or  have  re- 
fused or  neglected  to  perform  official  duties,  does 
not  include  misomduct  by  a  county  commis- 
sioner consisting  of  selling  property,  in  which 
he  is  personatly  and  finaoaally  interested,  to  the 
county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {g  100-103.] 

2.  Counties  ^=>67  —  Officbbs  —  Removal  — 
"Fees." 

An  accusaticHi  under  Rev.  Codes,  %  9006, 
authorizing  the  removal  of  public  officera  by 
summary  proceedings,  where  they  have  been 
guilty  of  collecting  illegal  fees  for  services  ren- 
dered, charging  a  county  commissioner  with  col- 
lecting both  per  diem  and  expenses  for  the  same 
service,  ia  not  defective;  expeusas  being  fees 
within  the  section. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  SS  100-103. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fees.] 

3.  OmcBBS  «s»74— Removal— Gboundb. 

To  constitute  the  offense  denounced  by  Rev. 
erodes,  I  9006,  providing  for  the  removal  of 

fmblic  officers  bv  sammary  proceedings  for  col- 
ection  of  illegal  fees  by  virtue  of  official  posi- 
tion, it  must  be  made  to  appear  that  accused 
was  a  public  officer,  that  acting  by  virtue  of  his 
office  he  cc^lected  certain  fee^  and  that  sudi 
fees  were  illegaL 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  H  101-103,  105,  106.] 

4.  OmcBBS  «=374— Removal— Pleading. 

Under  Rev.  Codes.  8  9006,  providing  that 
public  officers  may  be  removed  by  summary  pro- 
ceedings when  guilty  of  chai^ng  and  ci^lecting 
Utegal  tees,  an  accusation  is  sufficient  if  it 
dearly  and  distinctly  sets  forth  the  facta  con- 
stituting  the  oSense  in  ordinary  and  concise  lan< 
guage.  and  in  euch  manner  that  a  person  of 
common  imderstauding  may  know  what  was  In- 
tended. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cat 
Dig.  Si  101-108,  105,  106.] 

5.  Counties  «=367— OFrxcEBS— Bbuotal— 
Pleading. 

Undn*  Bev.  Codes,  |  9006,  providing  a  mode 
of  procedure  tot  the  removal  of  public  offi- 
cers guilty  of  collecting  illegal  fees,  an  ac- 
cusation, alleging  that  accused  acting  in  his  offi- 
dal  capacity  as  county  commissioner  spent  one 
day  seeing  about  a  right  o<  way  for  which  he 
charged  and  collected  a  per  diem  and  also  an 
amount  additional  for  expenses,  was  sufficient; 
the  item  not  being  autnorized  expressly  by 
hiw,  and  therefore  prima  facie  illegal, 

[Bd.  Note.— For  other  casest  see  Counties, 
Cent  Dig.  |{  100-103.] 


a.  omobbs  ^>61  —  rsmotal  —  statoxb0  — 

"Obimihal  Pbosecutions." 
Under  Rev.  0>des,  j  9006,  providing  for 
the  removal  of  public  officers  guiltv  of  collect- 
ing ille^l  fees  by  summary  proceedinga,  is  not 
unconstitutional  within  Const  art  3,  {  8,  pro- 
viding that  all  criminal  actions  in  the  district 
court  except  those  on  appeal  shall  be  prosecut- 
ed by  InfOTmation  and  indictment  Bill  of 
Rights,  i  16,  providing  that  in  all  criminal  proa- 
ecutions  accused  shall  have  the  right  to  a  speedy 
trial  by  an  impartial  jury,  or  (3on8t  art  8,  f 
27,  providing  that  all  proeecutiona  shall  be  con- 
ducted in  tne  name  of  the  aFtate,"8ince  the  pro- 
ceeding anthorixed  by  section  9006,  Revised 
Codes,  is  not  a  criminal  one;  "criminal  prose- 
cutions," as  employed  In  the  constitutional  pro- 
visions, referring  to  prosecutions  for  offenses 
which  were  crimes  at  common  law  and  to  statu- 
tory offenses. 

[Ed.  Note.— For  oUier  caaesi,  see  Officers,  Cent 
Dig.  }  90. 

For  other  definitions,  see  Words  and  Phrases, 
Birst  and  Second  Series,  Criminal  Prosecutions.] 

7.  Officbbs  ^=361— Removal— Statutes. 

Rev.  Codes,  S  9006,  relating  to  removal  of 
public  officera  guilty  of  ccdlecung  illegal  fees 
by  summary  proceedinss,  is  a  valid  enactment 
under  Const,  art.  G,  {  18,  declaring  that  offi- 
cera not  liable  to  impeachment  are  subject  to 
removal  for  misconduct  or  malfeasance  in  ofllce 
in  such  manner  as  may  be  provided  by  law; 
sectifw  17,  providing  t<x  removal  by  Impeat^- 
ment  not  being  exduaive. 

[Ed.  Note.— For  other  cases,  see  OScct,  Cent 
Dig.  9  90.] 

a  Mandamus  4=300— GBOUnDB—BSHOTAL  ov 

OFnOEBS. 

Mandamus  is  a  proper  remedy  to  compel  a 
district  court  to  act  upon  an  accusation  charg- 
ing a  county  commissioner  with  collecting  ille- 
gsl  fees,  brought  under  Rev.  Codes,  S  9006,  re- 
lating to  removal  of  public  officera  by  Summair 
proceeiUngB, 

[Ed.  Note.— For  other  casei^  see  Mandamua, 
Cent  Dig.  |  70,  71.1 

Proceedings  for  mandamua  by  the  State  of 
Montana,  on  the  relation  of  W.  W.  Parne. 
against  the  District  Court  of  the  Fifth  Judi- 
cial IMstrlct  in  and  for  Madison  County  and 
Jos.  C.  Smith,  Judge.  Writ  issued. 

James  T.  Shea,  ot  Twin  Bridges,  for  rela- 
tor. M.  M.  Duncan,  of  Tlrglnla  City,  tot  re- 
spondents. 

HOLLOWAY,  J.  In  Jtme,  191^  an  accnaa- 
tion  in  writing  verified  hy  W.  W.  Payne  was 
presented  to  the  dlsMct  CMirt  of  the  FUth 
Judldal  district  charging  Bert  Q.  Pafge^  a 
county  ccKnmlssloner  of  Madlstm  conntyt  ^th 
oflOdal  misconduct  The  accusatloo  Is  In 
three  counts.  By  the  first  It  was  Intaided  to 
(diarge  the  oolIecHon  of  illegal  tees,  and  by 
the  seo(»id  and  third  that  Paige  waa  person- 
ally and  financially  interested  In  certain 
property  which  he  caused  to  be  purdiased  by 
the  county.  A  citation  was  Issued,  and  the 
accused  appeared  and  denied  the  material 
allegations  of  the  accusati(Hi.  When  the  pro- 
ceedli^  waa  brought  to  trial,  the  court  de- 
clined to  try  In  a  aummaiy  manner  the  Is- 
sues framed  upon  the  second  or  third  oount 
and,  when  it  waa  sou^t  to  prove  the  allega- 
tions of  the  first  count,  an  objection  to  the 
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Introdaction  ct  any  eTldence  was  sustalnetl 
■ud  tlie  proceeding  dismliwed.  The  accusing 
party  then  seen  red  from  this  court  an  alter- 
native writ  of  mandate  directed  to  the  lower 
court  requiring  It  to  proceed  with  the  hear- 
ing or  show  cause  why  it  refused  to  do  so. 
Upon  the  return  a  motion  to  quash  was  In- 
terposed and  the  matter  submitted. 

[1]  The  proceeding  was  institoted  under 
section  9006,  Rerlsed  Codea.  That  section 
does  not  comprehend  such  official  misconduct 
as  Is  chared  in  either  the  second  or  third 
count  of  the  accusation,  and  for  this  reason 
the  court  correctly  refused  to  try  the  issues 
presented  upon  either  of  those  two  counts. 

The  first  connt  charges  that  the  accused 
collected  ille^I  fees  from  Madison  county 
for  alleged  services  rendered  by  him  in  his 
office  as  county  commissioner,  In  that  he  pre- 
sented  to  and  collected  from  the  county  his 
bill  for  $249  for  items  among  which  are  a 
large  number  every  one  of  which  It  is  alleged 
is  Illegal.  Copied  in  the  accusation  Is  a  list 
oS  these  alleged  Illegal  items.  A  part  of  that 
IM;  snfBcieat  to  Illustrate  the  whole,  is  as 


ins. 

Jm  U.  1  day  irlth  Qnnt,  Waterloo  |8  00 

Bxpeose  on  Mm«  day   4  00 

"  U.  1  day  B18  Holo  road,  French  Ranch  8  00 

'         And  ex   I  GO 

*  n.  H  dagr  Wtaconaln  Creek  lower  road. .  4  00 

"          Ex.    2  "^0 

**  IS.  %  day  to  road  crew,  witb  extras   4  00 

"         Ex   2  60 

"HI  day.  see  about  right  of  way  Cox 

et  el   8  00 

Ex   6  00 

"   M.  %  dar  Point  Rocks,  Halley  road....  6  00 

Bx.    4  00 

Jaly  3.      day  to  mad  crew,  with  ntraa....  4  00 

Bx   8  00 

"    1.  %  day  exchange  help  road  crew   <  00 

■         Bx.    too 


There  Is  a  separate  charge  relating  to  an 
item  of  ¥12  which  It  is  alleged  was  collected 
by  the  accused  as  and  for  expenses  Incurred 
by  him  in  connection  with  his  attendance  up- 
on a  meeting  of  the  board. 

1.  It  Is  contended  that  this  first  count  does 
not  state  facts  sufficient  to  constitute  an  of- 
fense cognizable  under  section  9006: 

[I]  <a)  Because  the  Items  ot  expense  are 
Dot  fees  within  the  meaning  of  the  word  as 
used  in  that  section.  The  term  "fees."  used 
in  Uie  Codes,  is  s(»Dewhat  elastic.  Section 
3112,  Revised  Codes,  proTides  that: 

county  surveyor  fs  entitled  to  receive 
aad  collect  for  bis  own  use  the  following  fees: 
*  *  *  Expenses  of  chainman  and  markers," 
etc 

Section  3173:  "The  coroner  Is  entitled  to  re- 
ceive and  collect  for  his  own  use  the  following 
fees:  •  *  *  For  each  mile  actually  traveled 
is  tlw  performance  of  any  duty,  ten  centSL" 

We  think  the  term  "fees,"  used  in  section 
9006,  is  auffldently  broad  to  comprehend  both 
per  diem  and  expenses.  Barrows  v.  Balfour, 
39  Or.  488,  65  Pac.  1062 ;  19  Oyc  462. 

[1]  (b)  Because  It  Is  not  aUeged  that  the 
serrloes  for  which  the  charges  were  made 


were  not  rmdered,  or.  If  rendered,  that  the 
fees  recdved  are  not  authorized  by  law. 
Section  9006  is  directed  against  the  Incum- 
bent of  en  office  who  makes  use  of  his  offi- 
cial position  as  a  medium  for  securing  fees 
to  whldi  he  is  not  entlUed.  "Smith  v.  Ling, 
08  Oal.  324,  9  Pac;  171.  The  gist  of  the  of- 
fense condemned  Is  the  collection  of  Illegal 
fees  by  virtue  of  official  position.  To  con- 
stitute the  offense,  therefore,  it  must  be  made 
to  appear:  (a)  That  the  accused  Is  the  lur 
cumbent  of  a  public  office ;  (b)  that,  acting  by 
virtue  of  his  office,  he  colIet-tcd  certain  fees; 
and  (c)  that  the  fees  collected  were  illegal, 
that  Is,  not  authorized  by  law  under  the  clr- 
cumstajices  of  the  particular  case.  If  the 
fees  were  collected  for  services  never  ren- 
dered, or  never  intended  to  be  rendered,  they 
would  be  illegal.  Rankin  v.  Jauman,  4  Ida- 
ho, 53,  3G  Pac.  502.  If  they  were  collected 
for  services  rendered  but  for  which  no  com- 
pensation is  allowed,  they  would  be  UlegaL 
State  ex  rel.  Roue  v.  District  Court,  44  Mont 
318,  119  Pac.  1103,  Ann.  Cas.  1913B,  396.  If 
the  accused  collected  for  services  rendered 
more  than  the  law  allows  for  such  services, 
he  collected  illegal  fees  within  the  meaning 
of  secUon  9006.  Leggatt  v.  Prideaux,  16 
Mont.  205.  40  Pac.  377,  50  Am.  SL  Rep.  496. 

We  agree  with  counsel  for  the  accused  that 
it  does  not  aid  the  accusation  to  say  that 
every  item  in  the  list  above  is  illegal.  These 
fees  are  legal  or  Illegal,  depending  upon 
whether  they  are,  or  are  not,  authorized  by 
law.  A  county  commlsslouer  can  lawfully 
collect  for  services  performed  in  virtue  of 
his  office,  only  such  fees  or  other  compensa- 
tion as  the  law  specifically  autlioiizes.  The 
law  authorizes  per  diem  and  mileage  for  at- 
tending the  meetings  of  the  board  (section 
2893,  Rev.  Codes),  and  per  dtern  and  expenses 
while  inspecting  contract  construction  wwk 
on  a  highway  or  bridge  under  a  pro$>er  order 
of  tbe  board  (Laws  1915.  p.  319). 

[4]  The  statute  does  not  prescribe  rules  of 
pleading.  It  does  contemplate  that  the  ac- 
cusation may  be  prepared  by  a  layman.  In 
any  event,  it  is  sufficient  If  It  dearly  oind 
distinctly  sets  forth  the  facts  constituting 
the  offense,  in  ordinary  and  concise  language 
and  in  such  manner  tbat  a  person  of  common 
understanding  may  know  what  was  Intended. 
Wooils  T.  Tamum,  85  CaL  639,  24  Pac.  843. 

[SI  If  tbe  Items  U>r  which  the  accused 
chained  these  fees  show  on  the  face  of  tbem 
that  they  an  not  antfaorized  by  law,  there  is 
□o  necessity  to  diaracterlze  them  or  to  at- 
tempt to  show,  wherein  they  are  lUegaL 
Th^  show  for  themselves.  We  think  the  ac- 
cusation, in  the  first  Count,  Is  sufficient  to 
charge  the  coUectloa  of  Ule^l  fees.  In  ef- 
fect, it  all^^  tbat  tbe  accused,  acting  in  his 
official  capacity  as  county  commissioner  of 
Madison  county.  sT?ent  one  day  seeing  about 
a  right  of  way  for  which  he  diarged  and  col- 
lected from  the  cotinty  $8  and  95  additional 
tor  exifoises,  etc  Ibis  Item  particularly  la 
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not  conipreheDded  within  any  proTlslons  of 
the  law  authorizing  fees  or  other  compensa- 
tloD  to  a  member  of  the  board  of  coanty  com- 
missioners for  services  rendered  In  his  office, 
and  Is  therefore  prima  facie  illegal.  There 
are  others  of  the  same  general  character,  and 
BtlU  others  which  are  not  prima  facie  Illegal 
bat  may  be  Illegal,  or  not,  depending  upon 
circumstances  which  are  not  disclosed  by  the 
accBsatlon.  Since  this  first  count  charges 
the  collection  of  certain  fees  which  on  the 
face  of  them  appear  illegal,  It  is  sufficient  to 
withstand  an  objection  to  the  introdnctlon 
of  any  evidence. 

[t]  2.  It  Is  next  contended  that  section 
9006  is  unconstitutional.  In  that  it  attempts 
to  authorize  a  prosecution  for  crime  by  a 
private  Indlvidoal  and  the  trial  and  convic- 
tlosi  of  the  accused  upon  a  summary  hearing 
without  a  Jury.  Section  8,  art.  3,  of  the  Con- 
stitution, provides  that  all  criminal  actions 
in  the  district  court,  except  those  on  appeal, 
shall  be  prosecuted  by  informaUon  or  indict- 
ment Section  10  of  the  Bill  of  Blgbts  pro- 
vides: 

"In  all  criminal  prosecutioiis  the  accused  shall 
have  the  right  to  •  •  •  a  speedy  pubiic  trial 
by  an  impartial  Jury." 

Section  27,  art.  8,  of  the  Constitution,  pro- 
vides that  ali  prosecutions  shall  be  conduct- 
ed in  the  name  of  the  state.  If  the  proceed- 
ing authorized  by  section  9006  la  a  crimi- 
nal prosecution,  within  the  meaning  of  those 
terms  as  they  are  used  in  the  Constitution, 
then  it  follows  as  of  course  that  this  section 
Is  invalid. 

"Criminal  proeecutiMis,"  as  those  vorAa  are 
employed  la  the  Constitution,  refbr  to  prose* 
cutions  fi>r  otToises  whi(di  were  crimoi  at 
common  law  and  doubtless  to  statutory  of- 
fenses, Mclnemey  t.  Denver.  17  Colo  802, 
29  Pac.  616;  6  Am,  &  Eng.  Eocy.  Law  Bd.) 
p.  974  ;  6  L.  O.  L.  p.  458. 

[7]  Section  17,  art.  5.  at  the  CoDStUutlon, 
provides  for  the  removal  ot  certain  officers 
by  impeachment,  and  section  18  of  the  same 
article  declares  that  officers  not  liable  to 
Impeadunent  are  subject  to  removal  for  mis- 
conduct or  malfeasance  In  office,  In  such 
manner  as  may  be  provided  by  law.  Recall- 
ing that  our  Constitution  Is  a  limitation  and 
not  a  grant  of  power.  It  will  be  seen  at  once 
that  the  provisions  of  section  18,  above,  added 
notliiug  to  the  power  which  the  Legislature 
would  have  had  in  the  absence  of  such  pro- 
visions. In  other  words,  the  Legislature  was 
left  entirely  free  to  enact  such  statutes  as 
It  might  see  flt  providing  for  the  removal  of 
officers  oVxec  than  those  enumerated  In  sec- 
tion 17. 

Proceedings  for  the  removal  of  a  public 
officer  do  not  necessarily  partake  of  the  na- 
ture of  a  criminal  prosecution.  Indeed,  the 
power  to  remove  an  unfaithful  or  negligent 
public  official  Is  not  essentially  a  Judicial 
power.  Under  our  Constitution,  Its  exercise 
Ul  left  to  the  Legislature  itself  or  to  such 


other  authority  as  the  Legislature  may  des- 
ignate. This  is  the  plain  import  of  section 
18,  above,  and  Is  the  general  rule  in  the  ab- 
sence of  any  consatutlonal  declaration  upon 
the  subject  29  Cyc  1370;  State  v.  Doherty, 
25  r*.  Ann.  119,  13  Am.  Rep.  131 ;  Territory 
V.  Cox,  6  Dnk.  501.  The  power  may  be  con- 
ferred upon  the  Governor  (Cameron  v.  Parker, 
2  Okl.  277,  38  Pac.  14),  or  upon  a  board 
(Donahue  v.  Will  Co.,  100  IlL  94).  It  may  be 
conferred  upon  a  court  of  general  or  lim- 
ited JurlBdlctlOTi  to  be  exercised  in  the  mode 
provided  by  law,  and  consequently.  If  the 
Legislature  sees  flt  to  require  a  jury  trial, 
a  Jury  trial  must  be  had ;  but,  If  It  sees  flt 
to  provide  for  a  summary  hearing  without  a 
Jury,  no  constitutional  right  of  the  accused 
Is  infringed.   Rankin  v.  Jauman,  above. 

Many  of  the  states  have  statutes  similar  to 
our  section  9006,  and  they  have  been  up- 
held  nnlformly.  The  proceeding  need  not  be 
in  the  name  of  the  state,  and  an  accusation  In 
the  form  of  an  affidavit  meets  all  the  require- 
ments ofi  the  statute.  Wood  VamuiD, 
above.  In  State  ex  rel.  Rowe  v.  District 
Court,  above,  this  court  held  that  the  pro- 
ceeding authorized  by  section  9006  Is  quasi 
criminal  In  character,  but  that  the  accused 
is  not  entitled  to  a  Jury  trial.  44  Mont  page 
327,  119  Pac.  1103.  Ann.  Cas.  1813B,  390. 
Doubtless,  it  wonld  be  more  nearly  acenrata 
to  say  that  the  proceeding  is  a  special  sta^ 
utory  one  and  avoid  any  attempt  at  arbitrary 
classification.  It  Is  one  clearly  authorized  by 
law  in  the  exercise  by  the  Legislature  of  its 
ploiary  power.  It  Is  Initiated  by  a  private 
Individual  It  need  not  be  in  the  name  of  the 
state.  Tbe  accused  is  not  entitled  toi  a 
trial  by  Jury,  and  it  Is  not  a  criminal  ao- 
tlon  in  the  sense  that  the  public  prosecutor 
most  conduct  tlie  proceeding. 

There  are  repressions  by  way  of  dicta  to 
be  found  In  State  ex  r^.  McGrade  t.  District 
Court  52  Mont  371. 157  Pac  1157.  which  in- 
dicate a  contrary  view ;  but  on  examination 
it  will  be  found  that  the  particular  questlMia 
to  wbIcA  su(^  expressions  are  directed  were 
not  necessarily  Involved  In  the  decision  of 
that  case.  The  only  question  there  present- 
ed was  whether  an  attorney  called  upon  to 
conduct  such  a  proceeding  is  entitled  as  of 
right  to  compensation  from  the  county  for 
his  services,  and  It  was  held  that  he  is  not, 
t)ecau8e  the  statutes  do  not  provide  for  such 
compensation, 

[aj  3.  Is  mandamus  an  available  remedy? 
Section  0006  makes  no  provision  for  an  ap- 
peal or  other  means  of  review.  The  trial 
court  refused  to  proceed  because  of  an  erro- 
neous view  of  a  preliminary  question  of  law, 
and  in  such  case  mandamus  will  lie  to  get 
the  machinery  of  the  law  in  motion.  State  ex 
rel.  Arthurs  t.  Board,  44  Mont  61,  118  Pac. 
804. 

It  is  ordered  that  a  peremptory  writ  of 
mandate  issue  directed  to  the  district  court 
requiring  it  to  reinstate  the  procse^ng  and 
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try  the  issue  presented  npon  the  first  count 
<a  the  aocusatioit. 
Writ  issued. 

BBANTLY,  C  J.,  and  SANNEB,  J.,  concur. 


OS  Mont  ») 

EDWARDS  T.  LEWIS  AND  CLARK 
COUNTY.    (No.  8805.) 
(Sapreme  Court  of  Montana.    March  13.  X917. 
On  ReheariDg,  Jnne  4,  1917.) 

1.  COMRTITUTIONAL   LAW  «=»2©-'C0N«nTn- 

TIO.N— OONSTBDcnON. 
Our  CoDstitution  is  not  a  grant  but  a  lim- 
ititi<Hi  upon  legislative  powers. 

[Kd.  Note.— For  otbar  cases,  see  Constitution- 
al Law.  Cent.  EHg.  i  30.] 

i  CoRSTmrnoNAL  Law  «=>30  —  CoNerBuo- 
no.v— Self-Esecutino  Peovisions. 
Con«t.  art.  12,  S  &•  providing  that  "private 
property  eball  not  be  taken  or  sold  for  toe  cor- 
porate debts  of  public  corporations,  but  the 
lesialative  assembly  ma;  provide  by  law  for  the 
fiuulin?  thereof,  and  shall  provide  by  law  for 
tbf  payment  thereof,  including  all  funded  debts 
and  obliiiatioDS,  by  assessment  and  taxation  of 
all  private  property  not  exempt  from  taxation 
Titbin  the  limits  of  the  territory  over  which 
such  corporations  respectively  have  authority," 
is  addressed  to  the  L^ifslature,  and  not  to  the 
bosn,!  of  coimty  comniif<sionerB,  which  has  no 
power  to  ratire  a  warrant  indebtedness  by  issu- 
iiw  and  sellinc  coupon  btmds  without  statutory 
anthorlty. 

[Ed.  Note. — For  other  cases,  see  Oonstltution- 
t]  Uw,  Cent.  Dig.  |  32.] 

S.  Counties  ^=>21»4  —  Countt  Commission- 

BK8— ROimCE  OF  POWEES— "CODNTr." 

The  statutes  constitute  the  charter  of  a 
county's  power,  and  to  them  it  most  look  for  the 
evidence  of  its  authority,  as  a  county  is  but  a 
piditical  subdivision  of  the  state  for  govern- 
mental parposes,  and  es  such  is  at  all  times 
■object  to  i^slative  regulation  and  control. 

CEd.  Note.— Fw  other  definitions,  see  Words 
aad  Phrases,  First  and  Second  Series,  County.] 

4.  Statutes  ^»230  —  Amendment  —  Parts 
Not  Changed — Constituction. 

Vnder  direct  provisions  of  Rev.  Codes,  § 
119,  where  a  statute  is  amended,  the  portions 
Bot  altered  are  to  be  considered  as  having  been 
tke  law  from  tlie  time  when  th^  were  enacted. 
piM.  Note.— For  other  cases,  see  Statutes, 

Cent.  rug.  i  sii.] 

5.  STATtTTES  4ES3225  — GORSRinNa  SECnONS 
TOOBTHEB. 

Where  two  sections  are  part  of  the  same  leg- 
islative enactment  and  treat  of  the  same  subject- 
matter,  they  are  to  be  constroed  together. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  II  302.  803.] 

6.  Counties  <=3l7S  —  IsstiiNO  Retundiko 
Bond?— Powers  of  Boabd— STATtrm— "Bob- 
Eow  Monet." 

Rev.  Codes,  f  2B0G.  as  amended  by  Laws 
1915,  c.  32,  I  1,  giving  the  county  commission- 
ers power  and  authority  to  issue  and  negotiate 
on  the  credit  of  the  count;  coupon  bonds  to  an 
amount  sufficient  to  enable  the  county  to  re- 
deem all  legal  outstanding  bonds,  etc.,  does  not 
aotfaorise  the  county  commissioners  to  issue  and 
sell  coupon  bonds  to  retire  a  warrant  indebted- 
ness exceeding  $10,000,  without  submitting  the 
(juestion  to  a  vote  of  electors,  in  view  of  sec- 
timi  2933,  providing  that  the  county  commis- 
donen  must  not  "borrow  money"  for  any  of  the 
pvrpoueB  mmtioned  in  this  title  or  for  any  single 
purpose  to  an  amount  exceeding  $10,000  without 


approval  of  electors;  issuing  audi  bonds  being 
to  borrow  money  within  the  meaning  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S§  269-278. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Sarin,  B<vrow.] 

7.  Statutes  «=»280—Con8t«uctior— Chang- 
es After  Judicial  Constecction — Intent. 
Where,  after  a  statute  has  been  interpreted, 
the  Legislature  makes  radical  changes  in  phrase- 
o\ogy,  an  intention  is  thereby  shown  to  establish 
a  rule  different  from  the  one  announced  by  the 
court. 

[Ed.  Note.— For  other  cases,  see  Statutes, 

Cent.  Dig.  I  311.] 

&  Coi'NTiES  <S=>153  —  Incurriho  Indebted- 
mess— Extent— Inhibition  TO  Legislature. 
Const,  art.  1.^.  8  5,  declaring  that  no  county 
shall  incur  any  indebtedness  tor  any  single  pur- 
pose in  excess  of  $10,000  without  approval  of 
electors,  did  not  prevent  enactment  of  Rev. 
Codes,  6  2033.  regulating  borrowing  money. 

[Ed.  Note.— For  other  eases,  see  Coundes, 
Cent  Dig.  f  214.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  R.  Lee  Word.  Judge. 

Proceedings  by  Franlc  J.  Edwards  against 
Lewis  and  Clark  County.  Fnmi  a  judgment 
denying  blm  relief,  plalntifT  appeals.  Re- 
versed and  remanded,  with  directions. 

Edward  Horsky,  of  Hdena,  for  appellant 
S.  C.  Ford,  of  Helena,  and  Frank  Woody,  ot 

Missoula,  for  resqciondent 

HOLLOWAT,  J.  In  October,  1915,  Lewis 
and  Clark  county  had  outstanding  registered 
warrants  against  its  several  funds,  aggregat- 
ing In  amount  $100,000.  Of  this  amount,  $32,- 
077.82  represented  road  warrants  issued  for 
work  done  during  1914  and  1915  prior  to 
June  14,  1915,  on  the  public  highways  out- 
side of  the  corporate  limits  of  the  city  of 
Helena — the  only  incorporated  city  In  the 
county.  The  board  of  county  commissioners 
proposed  to  retire  all  of  this  warrant  Indebt- 
edness by  Issuing  and  selling  coupon  bonds 
of  the  county  to  the  like  amount  without 
having  submitted  the  question  to  a  vote  of 
the  electors,  and  plaintiff,  a  resident  taxpay- 
er wlthJn  the  dty  of  Helena,  instituted  this 
proceeding  to  enjoin  the  issue  of  bonds  to 
the  extent  of  the  $32,077.82  represented  by 
the  road  warrants.  The  cause  was  submitted 
upon  an  agreed  statement  of  facts.  The  trial 
court  found  for  the  defendant,  and  plaintiff 
api>ealed  from  the  judgment  wUch  denied 
him  any  relief. 

It  is  claimed  by  appellant,  and  conceded 
by  respondent,  that  tiie  property  of  appel- 
lant situated  within  the  corporate  limits  of 
the  city  of  Helena  Is  n^t  liable  to  taxation  to 
pay  the  road  warrants.  It  Is  conceded  by 
both  parties,  as  It  must  be,  that,  if  county 
bonds  are  Issued  to  retire  these  warrants, 
such  bonds  will  evidence  an  Indebtedness  of 
the  entire  county,  and  alt  taxable  property  of 
the  county,  Including  plaintiff's  property  sit- 
uated within  the  city  of  Helcua,  will  be  li- 
able to  taxation  to  pay  these  bonds  and  the 
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Interest  tberetm.  It  la  tbe  conteotlon  of  ap- 
pellant that  his  property  cannot  be  subject- 
ed to  taxation  to  dlsctaai^^  ttils  Indebtedness, 
by  tbe  mere  subterfuge  of  dianglng  tbe  form 
of  tbe  evidence  of  tbe  Indebtedness  without 
his  consent,  and  tbat  the  county  cannot  issue 
refunding  bonds  without  having  the  question 
BUtmdtted  to  and  approved  by  a  vote  of  tbe 
electors  affected. 

To  Justify  the  board  in  seekli^  to  Issue 
these  bonds  without  consulting  the  electors 
affected,  recourse  Is  bad  to  section  8,  art.  12. 
of  the  Constitution,  and  section  2905,  Revis- 
ed Codes,  as  amended  by  an  act  approved 
February  26,  1815  (Laws  IfilS,  p.  47).  Tbe 
section  of  the  Oonstltutlfm  referred  to  pro- 
vides: 

"Private  property  shall  not  be  taken  or  sold 
for  the  corporate  debts  of  public  corporations, 
but  the  legislative  assembly  may  provide  by  law 
for  the  fuuding  thereof,  and  Bhall  provide  by  law 
for  the  payment  thereof,  including  all  funded 
debts  and  obligations,  by  assessment  and  taxa- 
tion of  all  private  property  not  exen4)t  from 
taxation  within  tbe  limits  of  the  territory  over 
which  mach  cwporations  respectively  have  au- 
thority." 

[1,2]  Our  ConaUtation  Is  not  a  grant  but 
a  limitation  of  power.  Sectlm  8,  art.  12, 
above,  means  nothing  more  than  that  the 
LegislatuiB  l8  prohlUted  from  owctlng  any 
statute  under  whlCh  private  property  may 
be  taken  to  pay  the  ^bts  of  a  public  corpora- 
tion, such  as  a  county  or  city.  Aside  from 
this  limitation,  the  Legislature  was  left  free 
to  enact  such  measures  as  it  deemed  best 
touching  the  subject-matter  under  consld^- 
tlon.  If  it  foiled  to  act  at  all,  there  la  no 
power  other  than  public  oidnion  which  can 
coerce  It  Into  activity.  The  provision  of  the 
ConstltutlMi  is  addressed  to  the  Legislature, 
not  to  the  board  of  county  commissioners,  and 
Ju8tlft»Uon  tot  the  board's  acUon  mast  be 
found  In  tlie  statutes.  If  such  actltm  can  be 
Justified  at  aU. 

[S]  A  county  is  but  a  political  subdlvl^on 
of  tbe  state  for  govemmmtal  purposes,  and 
as  such  la  at  all  times  subject  to  legislative 
regolatl<m  and  control,  except  In  so  fiir  as 
the  Constitution  has  placed  llmitatlona  upon 
the  lawmaking  power.  Hersey  v.  Nellson,  47 
ICont  182,  ISl  Pac.  30,  Ann.  Cas.  1914G,  963. 
Within  those  limitations,  the  Legislature 
may  circumscribe  or  extend  the  powers  to 
be  exercised  by  a  county,  as  it  sees  fit  The 
statutes  constitute  the  charter  of  a  county's 
power,  and  to  tbem  It  must  look  for  the  evi- 
dence of  any  authority  sought  to  be  exer- 
cised. 7  R.  C.  L.  036.  Tbe  only  statute  up- 
on which  respondeat  relies,  and  tbe  only 
one  which  furnishes  even  a  semblance  of  ju&- 
tiflcation,  is  section  2905,  Revised  Codes,  as 
amended,  above.   That  section  provides: 

"The  board  of  county  commissioners  of  any 
county  is  hereby  vested  with  the  power  and  au- 
thority to  issue  and  negotiate  on  the  credit  of 
tbe  county,  coupon  bonds  to  an  amount  suffi- 
cient to  enable  the  county  to  redeem  all  legal 
outstanding  bonds,  warrants  or  orders;  or  for 
tbe  poTcbase  of  necessary  public  building  sites. 


and  for  the  constractlon  of  necenary  public 
buildings,  puUic  highways,"  etc. 

In  the  days  ot  the  territory,  many  general 
and  spedal  statutes  were  enacted  to  enable 
counties  to  borrow  money,  and  to  r^und 
their  outstanding  Indebtedness.  A  limit  to 
tbe  amount  of  ind^tedness  whldi  might  be 
incurred  was  always  set,  and  before  bonds 
bould  be  Issued  for  cotaln  specified  purposes 
the  ccnsoit  of  the  electors  was  necessary. 
Section  786.  dlv.  6.  Compiled  Statutes  1$S7, 
authorized  the  county  commissioners  of  any 
county  to  issue  county  bonds  to  redeem  out- 
standing warrants  or  orders.  Subdlvl^on  '4 
of  section  766  clothed  the  board  with  au- 
thority to  borrow  mmiey  upon  the  credit  of 
the  coun^  in  a  sum  sufficient  to  erect  county 
buildings  or  to  supply  a  deficit  In  the  county 
revenues;  bat  section  795  required  tbat  the 
question  of  borrowing  money  for  either  pur- 
pose mentioned  in  subdivisitm  4.  abov^  must 
first  be  submitted  to  a  vote  of  the  electors  of 
the  county.  By  an  act  approved  March  4. 
1891,  section  795  was  amended  to  read  aa  fol- 
lows: 

"Tbe  board  of  county  commiadoners  of  any 
counl7  may,  when  in  its  Judgment  it  is  advis- 
able for  the  county  to  incur  indebtedness  or 
liability  for  any  single  purpose  in  an  amount 
exceeding  ten  thousand  dollars  (flOfiOO),  sub- 
mit the  question  to  tbe  qualified  electors  of  tbe 
county." 

And  section  808  was  amended  so  as  to  au- 
thorize the  Issuance  of  refunding  bonds  and, 
upon  a  favorable  vote  of  tbe  electors,  bonds 
for  other  purposes.  Laws  1891,  p.  226.  In 
Hotcbkiss  V.  Marion,  12  Mont.  218,  29  Pac. 
823.  it  was  held  that  under  those  statute:)  the 
question  of  issuing  refunding  bonds  need  not 
be  submitted  to  a  vote  of  the  electors.  This 
was  the  law  when  tbe  Codes  were  adopted 
in  1895. 

[4]  Title  2,  pt  4,  of  the  PoUtical  Code, 
dealt  with  tbe  subject  "Tbe  Government  of 
Counties."  Section  4240  of  that  title  gave 
to  the  board  of  county  commissioners  author- 
ity to  Issue,  on  the  credit  of  the  county, 
coupon  bonds  to  an  amount  snfflcient  to 
enable  it  to  redeem  all  legal  outstandini; 
bonds,  warrants,  or  ordera,  etc.  Section  4270 
of  tbe  same  title  declared  that  the  board  of 
county  conunlssioners  must  not  borrow  money 
for  any  of  tbe  purposes  mentioned  in  this 
title  or  for  any  single  purpose,  to  an  amount 
exceeding  $10,000.  without  an  approval  of 
a  majority  of  the  electors  of  the  county. 
By  an  act  approved  February  27,  1906,  sec- 
tion 4240,  above,  was  amended  to  Include 
other  purposes  for  which  bonds  might  be  Is- 
sued, and  as  thus  amended  that  section  be- 
came section  2905,  Revised  Codes,  and  sec- 
tion 4270,  without  amendment,  became  sec- 
tion 2933,  Revised  Codes.  By  the  act  of  Feb- 
ruary 26,  1915,  section  2905  was  amended 
to  further  extend  the  scope  of  the  purposes 
for  which  bonds  may  be  issued.  Section  2933 
has  not  been  changed  since  it  was  enacted  in 
1895  or  re-enacted  in  1907.  Tbe  amendment 
to  section' 2905  did  not  alter  In  any  respect 


Digitized  by 


Hont) 


EDWARDS  T-  LBWia  AND  CLARE  OOUNTT 


299 


the  provision  anthorialng  the  county  commis- 
sioners to  Issue  bonds  for  refondlog  or  retlr- 
InS  outstanding  Indebtedness,  and,  under  the 
rule  of  constmcUou  provided  by  the  Codes 
(section  119,  Rev.  Codes),  the  portion  of  sec- 
tion 2905  relating  to  that  subject  Is  to  be  con- 
sidered as  havlDg  been  tbe  law  from  the  time 
when  It  was  first  enacted. 

[S,  I]  We  are,  then,  to  determine  the  an- 
thorlt;  of  the  board  to  Issae  refunding  bonds, 
by  reference  to  sections  2905  and  2933,  Re- 
vised Codes.  The  two  sections  are  parts  ot 
the  same  legislative  enactment,  treat  of  the 
same  subject-matter,  and  are  to  be  construed 
together.  The  first  contains  a  general  grant 
of  power — the  power  to  Issue  county  bonds 
for  refunding  and  other  enumerated  pur- 
poses. The  latter  epertfies  the  conditions  un- 
der which  the  power  granted  may  be  exercis- 
ed If  the  amount  of  the  loan  Is  to  exceed 
$10,000. 

[7]  The  language  ot  sectlm  2933  cannot  be 
mistmderstood : 

"The  board  of  count;  0(»nmi«slonen  most  not 
borrow  money  tm  any  of  tbe  purposes  men- 
tioned In  this  title,  or  for  any  single  purpose  to 
an  anoont  exceeding  ten  tboassndT  doitars  with- 
oat  tbe  approval  of  a  majority  of  the  electors  of 
the  ooanty,  and  without  first  having  submitted 
the  question  of  a  loan  to  a  vote  ot  such  electors." 

"Tbe  purposes  mentioned  In  this  title"  In- 
clude all  the  purposes  enumerated  In  section 
2806,  for  both  sections  are  part  of  the  same 
tiltla  But  we  are  asked  to  construe  this 
phrase  In  the  light  of  Its  historical  ante- 
ced«its;  In  other  words,  to  declare  that  the 
language  quoted  above  does  not  mean  what 
It  soys,  but  was  Intended  to  comprehend  only 
the  limited  number  of  subjects  mentioned  In 
subdivision  4  of  section  750,  dlv.  6,  Com- 
plied Statutes  of  1887.  This  we  cannot  do. 
The  language  Is  altogether  different  from 
that  employed  In  the  territorial  statute,  and 
In  reviewing  the  history  of  the  act  we  cannot 
close  onr  eyes  to  tbe  fact  that  after  this 
court  had  Interpreted  the  former  provisions, 
in  Hotdiklss  V.  Marion,  the  Legislature  de- 
liberately saw  fit  to  make  tbe  radical  change 
in  phraseology,  thereby  furnishing  the  very 
best  evidence  that  It  was  tbe  Intention  to 
establish  a  rule  different  from  the  one  an- 
nounced In  that  case.  The  language,  "for 
any  of  the  purposes  mentioned  In  this  title," 
is  as  comprehensive  as  It  can  be  made.  Tbe 
commissioners  cannot  borrow  money  to  re> 
fund  ontstandlng  indebtedness  acceding  $10,- 
OOO,  by  the  Issuance  of  bonds  or  otbwwlse, 
wlthont  having  first  obtained  the  approval  of 
the  electors  of  tbe  county. 

[I]  If  the  commissioners  Issue  and  sell 
these  bonds,  will  they  thereby  borrow  money 
within  the  meaning  of  sectltm  2833,  above? 
We  think  counsel  for  respondent  have  con* 
fused  the  Ideas  expressed  In  section  5,  art 
13.  of  tbe  CoDstltutloa,  and  section  2888. 
Tbe  Constitution  declares: 

"No  cotmty  shall  incur  any  Indebtedness  or  U- 
abili»  for  any  ringle  purpose  to  an  amount 
exceedinc  ten  thousand  dollars  ($10,00(^  with- 
out tiis  approvsl  of  a  majority  of  the  Sectors 


thereof,  voting  at  sn  election  te  be  provided 
by  law.** 

In  Hotdiklas  r.  Uarion,  above,  and  in  • 
Palmer  v.  CAty  of  Helena,  19  Mont  61,  47 
Pac.  209,  It  was  held  that  the  Issuance  of 
refunding  bonds  merely  changed  tbe  farm  of 
the  evidence  of  pre-existing  Indebtedness, 
and  did  not  Involve  the  creation  of  any  new 
Indebtedness  within  the  meaning  of  the  con- 
stitutional provision  above.  That  InblU- 
tion  of  the  Constitution  Is  directed  to  the 
L^slature.  Onr  Legislature  Is  one  of  In- 
hermt,  not  of  delegated,  powers,  and  the 
restraint  laid  npon  the  lawmakers  In  that  In- 
stance does  not  cerate  to  prevent  them  from 
Imposing  upon  the  counties  further  limlta- 
ti(His  In  tbe  management  of  county  finances. 
Acting  upon  the  authority  reserved  to  It, 
tbe  Legislature  has  provided  that  a  county 
shall  not  borrow  money  for  any  of  the  pur- 
poses mentioned  In  section  2903,  to  an 
amount  exceeding  $10,000,  without  the  con- 
sent of  the  electors  who  must  bear  tbe  bur- 
den of  providing  the  funds  for  repaying  the 
loan. 

The  terms,  "incur  Indebtedness  or  liabili- 
ty," as  used  in  the  Constitution,  are  not 
synonymons  with  tbe  term  "borrow  money," 
used  In  section  2933.  7  R.  a  L.  944-951. 
It  is  apparent  to  any  one  that  the  indebted- 
ness represented  by  tbe  road  warrants  will 
not  be  discharged  by  issuing  bonds  and  from 
the  proceeds  paying  olf  the  warrants,  and 
that  no  new  Indebtedness  will  be  incurred. 
The  Indebtedness  will  remain,  but  the  evi- 
dence of  It  will  be  changed  from  the  war^ 
rants  to  the  bonds.  The  transaction  Is  not 
unlike  that  of  the  Individual  who  gives  his 
note  for  an  Indebtedness  represented  by  a 
due  bill  or  c^n  account,  or  who  borrows 
from  A.  to  pay  B,  The  Indebtedness  still 
exists,  though  It  may  be  evidenced  by  a  dif- 
ferent Instrument,  payable  to  a  different 
creditor  or  more  ^ectively  secured. 

Section  5,  art  13,  above,  has  to  do  with 
the  creation  of  new  indebtedness  or  liabili- 
ty. The  provision  for  funding  an  existing 
Indebtedness  Is  found  in  section  8,  art  12, 
where  the  eatin  subject  is  referred  to  the 
Legislature.  While  It  is  true  that,  by  is- 
suing and  selling  these  bonds  to  take  op  the 
warrants,  no  new  indebtedness  wlU  be  in- 
curred, it  Is  equally  true  that,  when  the 
txmds  are  sold  and  the  money  recetred,  the 
transaction  has  amounted  to  notbing  man 
nor  less  than  borrowing  mon^  tA>m  the  pur^ 
chaser  of  the  bonds.  Com.  t.  Select  and 
Common  Council  of  Pittsburg,  84  Pa.  496; 
Legal  Tender  Case,  110  U.  8.421,4  Snp^  Ot 
122,  28  U  Ed.  201;  Sdplo  v.  Wright.  101  U. 
8.  665,  25  U  Bd.  1037.  This  Is  the  sense  In 
which  the  tena  "borrowing  money"  la  used 
tbrougfaout  onr  Codes.  Indeed,  a  county 
cannot  borrow  money  In  any  other  manner 
than  by  Issuing  ito  bonds  or  other  evidence 
ct  Indebtedness,  and  In  our  opinion  it  was 
to  prevent  Just  such  a  transacUm  as  the  one 
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contemplated  by  respondent  that  section  2933 
was  enacted.  Whether  the  legislation  Is 
wise  or  otberwise  Is  not  a  matter  of  our 
concern.  Section  5,  article  13,  has  to  do  only 
with  the  creation  of  new  Indebtedness,  while 
section  2933  relates  to  borrowing  money, 
whether  the  money  borrowed  la  to  be  used 
to  refund  existing  Indebtedness  or  for  any 
other  purpose  mentioned  In  the  title  of  which 
that  section  forms  a  part. 

If  the  commissioners  were  permitted  to 
complete  the  Issue  and  sale  of  these  bonds, 
they  would  borrow  $100,000  on  the  credit  of 
the  county  without  the  consent  of  the  elec- 
tors and  without  having  submitted  the  ques- 
tion of  a  loan  to  a  vote  of  the  electors,  and 
all  In  violation  of  the  express  prohibition  of 
section  2933. 

Appellant  also  Invokes  the  provisions  of 
chapter  141,  Laws  of  1915;  but,  in  view  of 
the  conclusion  already  reached,  we  deem  it 
unnecessary  to  consider  that  act.  Under  the 
facts  agreed  upon,  the  plaintiff  la  entitled  to 
the  relief  sought 

The  Judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  enter  a  de- 
cree In  favor  of  the  plaintiff. 

Reversed  and  remanded. 

BBANI3«T,  O.  J.,  and  J3ANNEB,  con- 
cur. 

On  Behearing. 

BANNER,  J.  We  bave  carefDlly  consider- 
ed the  argnmenta  and  additional  aotiuMri* 
ties  mbmltted  on  tlie  rdiearing  of  this  cause, 
and  we  have  reoonaldeeed  the  fouodatlons 
of  the  opinion  heretofore  filed  herein.  We 
dee  no  escape  from  tiie  cfHuduslws- there 
announced,  and,  accordingly,  adhere  to  our 
dedJdon. 

BBA14TLT,  a  J.,  and  HOLLOWAY,  J., 
eaaeat, 


(U  Aril.  12) 

HALL  et  aL  v.  STATB.   (Cr.  897.) 

(Supreme  Court  of  Arizona.  May  19. 1B17.) 

1.  Obehirax.  Law  «=»686(1)  —  Rtmvua  on 
State's  Evidincb— Estect. 

Defendant  oaQnot,  by  resting  bis  case  on  the 
gtaUfa  evidence  In  chief,  limit  the  court's  or 
jury's  oonsideratloD  thereto:  bat  further  evi- 
dence may  be  offered,  and.  if  received,  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  If  1618,  1625,  1626.] 

2.  Ihtoxicatiko  Liquors  €=^236(4)— Illegal 
Salb— Joint  Sale— Evidence. 

Evidence  on  prosecution  for  sale  in  viola- 
tion of  prohibition,  held  sufficient  to  connect  a 
defendant  with  sale  made  by  the  other,  as 
jointly  conducting  with  him  the  business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Idquors,  Cent  Dig.  H  806,  306.] 

8.  CsnaRAi.  Law  ^»475— Exfebt  TEsnuoHT 
—Evidence  or  Alcohol. 
Testimony  of  experts  as  to  amoont  of  alco- 
h<d  in  liquor  sold  by  defendants,  as  shown  by 


chemical  tests,  is  admlss&de  on  prosecutUm  for 
violation  of  prohibition. 

[Ed.  Notfc— For  othor  cases,  see  Criminal 
Law,  Cent.  Dig.  11063.] 

4.  CanmiAL  Law  ^9396(1)— Etidbncb— Ad- 

MISSiniLITT   BT    EeASOH    OF  DEFENDANT'S 

Evidence. 

Defendant  prosecuted  for  violation  of  pro- 
hibition, showing  that  the  beer  sold  by  him  was 
the  Fame  as  that  acid  by  another,  samiileB  of 
which  were  tested  and  found  not  to  require  an 
internal  revenue  licenee,  the  state  may  show 
samples  of  the  beer  of  the  other  were  tested  by 
chemists  and  found  intoxicating. 

[Ed.  Note.— For  other  easeiL  sea  Criminal 
Law,  Cent  Dig.  {  661.J 

5.  INTOXICATINQ  LiQDOBB  «S=9lS4  —  PBOHXBX- 

TioN — Amount  of  ALconot- 
Beer,  though  not  containing  sufficient  alco- 
hol to  require  an  internal  revenne  license  for  its 
sale,  may  be  intoxicating  within  the  prohibition 
amendment 

[Ed.  Note. — For  other  eases,  see  Lit(Hcieating 
Liquors,  Cent  Dig.  18  142-144.] 

6.  Intoxicating  Liquobs  76— Violation 
OP  PBOHinmoN— Good  Faith. 

It  is  no  defense  to  sale  in  violation  of  prohi- 
bition that  defendants  reUed  on  a  guaranty  of 
the  brewers  that  the  beer  was  nomntoxicatin^ 
and  investigation  showing  it  did  not  otHitain 
enough  alcohol  to  require  an  internal  revenue 
license. 

Appeal  tnm  Superior  Court,  Uarlcopa 
County ;  R.  C.  Stanford,  Judge. 

The  appellants  O.  B.  Hall  and  another  were 
convicted  of  vlolatlDg  the  prohibition  amend- 
ment to  the  state  Constitution  by  selling  to 
one  William  H.  Woolf  certain  Intoxicating 
llqaor,  the  particular  name  and  kind  of 
which  said  intoxicating  liquor  Is  to  the 
county  attorney  unknown.  The  sale  com- 
plained of  is  alleged  to  have  been  made  on 
the  24th  day  of  September,  1915.  From  a 
Judgment  at  conviction,  the  defendants  bava 
applied.  Affirmed. 

W.  L.  Bamom,  of  Pbcenix,  tor  appellants 
Wiley  E).  J<Nies,  Atty.  Oou,  and  B.  Wm.  Kra- 
mer and  Gea  W.  Harboi,  Aast  Attya.  Gen, 
for  the  SUte. 

CUNNINGHAU,  J.  The  nnoontraverted 
facts  aitpearing  in  this  record  are  that  J.  J. 
Elliott,  one  of  these  appellants,  sold  to  Wil- 
liam H.  Woolf  on  September  24,  1915,  two 
botUes  fiUed  with  a  liquor  called  "Frio  beer,** 
one  of  which  bottles  was  filled  by  the  man- 
ufacturer, and  was  the  wlginal  package^ 
and  the  other  bottle  filled  from  a  keg  or  bar- 
rel through  a  faucet;  that  tbe  place  at  which 
the  sale  was  made  was  known  as  tbe  An- 
heuser  bar  in  the  city  of  Phoenix,  Maricopa 
county,  Ariz.,  and  the  stated  purpose  of  the 
purchaser  at  the  time  he  made  the  purchase 
was  to  analyze  the  liquid  to  determine  its 
alcoholic  contents  and  Intoxicating  qualities; 
that  at  the  time  of  the  said  sale  and  for  two 
or  three  days  previous  thereto,  and  for  about 
the  same  length  of  time  subsequent  thereto, 
the  business  of  selling  tliis  liquid  was  car- 
ried on  at  said  bar.  Appellant  EUi<^  testi- 
fied la  answer  to  the  question: 


)ror  etbar  easss  ses  Mms  topic  ud  KBT-NUUBER  In  all  K«r-Ntunbtrsd  DIseita  and  InOeicsi 
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"Q.  •  •  •  What  bnsincBB  was  carried  on 
tbm?  A.  We  was  selling  this  Frio ;  this  stuff 
wt  rot  from  the  Copper  City  Brewing  Company. 
Q.  Who  was  selling  it?  •  •  •  A.  Why  me 
and  Mr.  Hall.  •  •  •  Q.  How  long  had  you 
be^n  on-need  in  selling  Fno?  A.  Frmn  the  22d 
t»  the  25th." 

The  Dodlspnted  evidence  1b  that  during 
that  period  of  time,  and  particularly  on  the 
23d  and  24tb  of  September,  the  place  was 
doing  a  nishins  business  selling  "Frio."  The 
Information  charged  the  appellants,  Elliott 
and  Hall,  with  the  unlawful  sale  of  Intoxi- 
cating Uqnor.  Therefore  i  find  in  the  record, 
aside  from  the  undisputed  facts  above  re- 
ferred to,  the  controverted  fact  of  the  in- 
toxlcatitig  diaracter  of  the  liquor  sold,  and 
Hall's  connection  with  tlw  sale  in  question. 

The  appellant  Hall  rested  his  case  at  the 
time  the  state  rested  Its  case  in  dileT  This 
defendant  tberenpon  moved  "that  he  be  dls- 
diarced  for  the  reason  that  there  no  evi- 
dence to  connect  Mm  with  this  alleged  of- 
ftas&"  Tlie  motion  was  denied.  Thene- 
spon  the  defendant  Hall  moved  the  court  to 
direct  the  Jury  to  return  a  verdict  of  not 
Cnll^,  and  demurred  "to  the  evidence  for  the 
nason  that  it  Is  not  snfficlrat  to  sustain  the 
auctions  In  Oils  case  against  the  defend- 
ant O.  B.  Hall."  The  court  denied  this  mo- 
tko.  Tbe  conDsel  for  both  defendants  made 
the  following  annonncemait: 

'^7  Mr.  Bamum:  The  defens*  will  proceed 
mix  as  to  the  defendant  Elliott" 

At  the  close  of  the  evidence  in  the  case 
the  motion  to  direct  a  verdict  as  to  def«id- 
ant  Hall  was  renewed  and  denied.  The  mo- 
tion was  based  upon  the  grounds  that  the 
evidence  does  not  connect  the  defendant  Hall 
with  the  sale,  and  shows  that  he  was  not 
presttit  at  the  Ume  of  the  sale;  and  upon 
the  further  grounds  that  a  variance  between 
the  allegations  of  the  information  and  the 
proof  Is  shown  in  the  particular  that  the  In- 
fiumatlon  charges  the  defendants  with  hav 
ing  Jointly  made  the  sale,  and  the  proof 
shows  that  defoidant  O.  B.  Hall  was  not 
present  or  took  any  part  in  the  alleged  sale; 
and  for  the  further  reason  that  there  is  no 
erldence  showing  that  said  O.  B.  Hall  is  in- 
toested  In  the  sale  of  said  liquor,  nor  that 
ba  participated  ther^ 

II]  The  defendant  Hall  made  an  attempt 
to  close  the  case  against  himself  at  the  time 
the  state  rested.  Such  efforts  as  defendant 
HsUmadeat  the  close  of  the  state's  case  in 
dil^toahut  out  all  further  evidence  against 
him  by  resting  his  defense  on  the  state's 
evidence  was  InetCectlve  for  that  purpose, 
and  so  recognized  by  said  defendant  when 
at  the  close  of  the  evidence  the  defendant  re- 
newed his  motion.  Of  course  the  trial  court 
conid  not  intelligently  pass  on  the  motion 
made  at  the  close  of  all  of  the  evidence,  un- 
less he  considered  all  of  the  evidence  pro- 
duced on  the  trial  bearing  npon  the  matter 
of  defMkdant  Hall's  connection  with  the  sl- 
isced  aalek   Jn  ao  cooalderiin  the  motloa 


the  duty  of  the  court  was  plain  to  disre- 
gard the  ruling  on  the  motion  as  formally 
made,  and  give  exact  regard  to  all  of  the 
evidence  bearing  on  the  matter,  whether  the 
evidence  was  produced  before  or  after  the 
former  ruling  was  made.  A  defendant  can- 
not rest  his  case  on  the  evidence  produced 
by  ttie  prosecution  in  chief  and  limit  the 
court's  or  Jury's  consideration  to  only  such 
evidence  as  had  been  produced  up  to  the 
time  the  defendant  announced  that  bis  case 
Is  rested.  Further  evidence  may  be  offer- 
ed by  the  prosecution  either  In  chief  or  as 
rebuttal,  wbich  materially  affects  the  de- 
fendant who  has  rested  his  case.  Such  evi- 
dence may  he  offered,  and  when  It  is  offered, 
If  received  by  the  trial  court  at  any  stage 
of  the  trial  before  the  cause  is  submitted  to 
the  Jury,  such  evidence  is  as  Important  In 
the  consideration  by  the  court  of  a  motion 
to  direct  a  verdict  or  by  the  Jury  in  arriv- 
ing at  a  verdict  as  if  It  bad  been  offered  and 
received  in  the  due  order  of  the  trial.  Be- 
cause evidence  is  received  in  the  course  of 
the  trial  out  of  its  due,  regular  order  la  no 
reason  why  the  evidence  should  sot  be  cm- 
sldered  and  given  due  force. 

[2]  The  evidence  In  Qie  record  wlil<di  toida 
to  connect  the  defendant  Hall  with  the  sale 
of  the  "JTilo  beer"  is  that  at  the  time  of 
Hall's  arrest  In  the  presmce  of  Elliott  both 
Hall  and  BUlott  woke  about  who  were  run- 
ning the  place. 

"He  said  that  they  had  a  contract  with  the 
management  of  the  concern  that  manufactured 
the  goods.  *  •  *  Q.  Did  he  (meaning  Hall) 
say  'they'  or  'we'?  A,  I  took  it  he  was  speaking 
of  the  two.  Q.  Did  be  say  'they*  or  'we'?  A. 
'We.'  Q.  Who  was  there  when  be  was  saying 
that?  A.  Mr.  EUioU  and  Mr.  Hall  and  myself 
(William  H.  Woolf)." 

This  Is  the  state  of  the  evidence  connect- 
ing Hall  with  the  transaction  at  the  time 
he  first  moved  for  his  discharge  and  for  a 
directed  verdict  The  defendant  Elliott  tes- 
tified sa  a  witness  In  his  own  behatC,  and 
admits  that  he  sold  Woolf  **tbB  stuff  we  was 
selling;  Frio." 

"Q.  How  long  bad  you  been  selling  this  Frio 
beer?  A.  We  sold  it  altt^ther  about  four 
days.  Q.  Where  did  yon  obtain  this  Frio?  A, 
We  got  it  from  the  Douglas  Copper  City  Brew- 
ing Company." 

On  cross-oamlnaticm  this  wttness  Was 

ashed: 

"Q.  *  *  *  What  business  was  carried  on 
there?  A.  We  was  seilin^  this  Frio;  this  stuff 
we  got  from  the  Copper  City  Brewing  Company. 

8.  Who  was  selling  it?  (Objected  to.  Objec- 
on  overruled.)  A.  Why  me  and  Mr.  Hall. 
*  *  *  Q.  How  long  have  you  and  Mr.  Hall 
been  engaged  there  in  this  selling  of  Frio?  (Ob- 
jected to,  and  objection  sustained  as  to  Mr. 
Hall.)  *  *  *  He  mayanawer  for  bimself.  and 
not  for  Mr.  Hall.  Q.  How  long  had  you  been 
engaged  in  selling  Srio?  A.  From  the  22d  to 
the  25th." 

ThlB  evidence  tends  to  prove  the  fact  that 
O.  B.  HaU  and  J.  J.  Elliott  Jointly  conducted 
the  business  carried  on  at  the  Anheuser  bar 
from  S^tmber  22,  to  aeptioabw  25,  1915. 
and  that  the  nature  cC  the  hnatness  so  esriled 
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on  by  said  parties  was  that  of  selUog  Frio 
beer  to  all  parties  oflfering  to  purchase  the 
said  liquor.  From  sudi  focts,  it  believed  by 
the  Jury  beyond  a  reasonable  doubt,  they 
were  Justified  in  drawing  the  Inevitable  In- 
ference that  O.  B.  Hall,  although  not  present, 
did  advise  and  encourage  every  sale  made, 
and  Impliedly  gave  his  full  consent  to  eacb 
sale  made  to  each  person  who  purchased  the 
same  during  said  period  of  time.  Including 
the  sale  to  William  H.  Woolf  by  J.  J.  Elliott. 
As  a  consequence,  the  defendant  Hall  la 
shown  to  be  a  principal  in  the  commission  of 
the  offense  charged.  His  connection  with 
the  oommlsslon  of  the  offense  la  sustained  tiy 
the  evidence. 

[3]  The  ai^lants  contend  that  error  was 
committed  In  receiving  evidence  of  expert 
chemists  of  the  alcoholic  contents  of  the 
liquor  bought  by  witness  WllUam  H.  Woolf. 
The  samples  furnished  the  expert  witness 
were  tested  for  the  presence  of  alcohol.  They 
testified  to  the  results  obtained  by  them. 
Witness  Woolf  gave  them  the  samples  that 
they  tested,  and  the  samples  were  identified 
as  the  liquor  bought  by  this  witness  at  the 
sale  In  question.  The  liquor  was  shown  by 
the  test  to  contain  alcohol  In  intoxicating 
quantities.  The  evidence  was  relevant  to 
the  issue  and  competent  to  establish  such  is- 
sue. No  error  was  cmnmltted  in  admitting 
sacb.  evidence. 

[4,  C]  Objection  was  made,  and  the  objec- 
tion overruled,  to  witness  Jim  Murphy's  tes- 
timony In  chief.  The  admission  of  this  tes- 
timony Is  assigned  as  error.  This  witness 
was  Introduced  by  the  state  In  rebuttal  to 
meet  a  situation  injected  Into  the  case  by 
the  defendant  Elliott's  testimony.  He  had 
testified  that  a  Mr.  Parsons,  a  deputy  Inter- 
nal revenue  collector,  came  to  the  Anheuser 
bar  for  samples  of  the  Frio  beer  they  were 
selling  at  that  place.  The  purpose  for  whloh 
the  samples  were  sought  was  to  determine 
whether  an  Internal  revenue  license  was  re- 
quired for  its  sale.   Elliott  stated: 

"Why  be  (meaning  Parsons)  came  down  and 
wanted  to  get  some  draught  beer  and  some  bot- 
tled beer,  and  I  didn't  have  any  draught  beer  at 
the  time,  and  I  takes  bim  up  to  Tbalbeimer's, 
and  be  gives  him  some  of  the  same  shipment 
that  came  from  tlie  same  place;  bought  from 
tEe  same  pei^e." 

Tbe  state  objected  to  this  evidence,  and 
moved  to  strllce  It  out  of  the  record.  The  ob- 
jection was  overruled.  Thereupon  the  mat- 
ter of  the  taking  of  the  sample  at  'Rial- 
helmer's  place,  the  testing  of  the  sample  so 
taken  for  alcohol,  and  the  results  of  the  test 
made  were  gone  into  by  the  defense.  The 
witness  Jim  Murphy  was  placed  on  the  stand 
ta  rebuttal,  and  testified  that  he  as  deputy 
sheriff  arrested  Thalhelmer  for  selling  In- 
toxicating liquor,  and  tiiat  he  searched  under 
a  warrant  Tbalbeimer's  place  of  business  for 
intoxicating  liquor,  and  took  samples  there- 
from of  Prio  beer  on  draught.  The  san^>lea 
so  taken  were  delivered  to  Dr.  Watklns  and 
Professor  Jones,  chemists,  for  testing.  The 
bottles  were  marked.  This  Is  the  substance 


of  the  evidence  of  this  witness  to  whldi  the 
appellants  have  objected  and  tlie  adndssioa 
of  whidi  Is  assigned  as  error. 

A  separate  assignment  of  eiror  ctHnplolns 
of  the  admission  In  eridenoe  of  t^tlnuH^  of 
C^ude  Jmes  given  In  dilef  In  said  trial. 
W.  W.  watklns'  testimony  Is  also  assigned 
as  error,  and  It  is  not  plain  from  the  asslgn- 
m^ts  qf  error  whetho'  the  appdlants  intend 
to  attack  the  adndasiblllty  of  the  testimony 
given  by  these  witnesses  oa  tbdr  first  intro- 
duction txy  the  state,  or  their  testimony  given 
when  called  in  rebudal,  bnt  I  think  and  will 
so  treat  the  objections  as  If  directed  to  tAielr 
testtnumy  given  In  rebuttal,  as  their  testimo- 
ny first  gIvCT  has  already  been  decided  to  be 
relevant  and  competent 

The  nature  of  the  rebuttal  testimony  given 
by  these  expert  vrltnesses  had  relation  to 
the  tests  made  by  each  of  them  of  the  aamides 
of  Frio  beer  tatoi  from  Thalhrimer's  itece  of 
business  by  J.  T.  Murphy,  and  the  resnlts  <^ 
such  teats.  Sndi  Ingniry  was  made  pertinent 
to. the  trial  by  the  evidence  glY&i  by  Eailott 
with  regard  to  having  taken  a  sample  of 
beer  tmrn  the  same  place  and  from  the  same 
shipment  from  whldi  Woolf  bought  ^e 
sami;de  ^Ich  E311otC  caused  to  be  taken  team 
Thalbdmer's  place  was  taken  by  Elliott  fbr 
the  Internal  revenue  department's  test  for 
alctAol.  The  purpose  In  view  for  which  micb 
evidence  was  intended  was  clearly  to  ahow 
that  Frio  beer  was  not  intoxicating.  The  ftict 
that  Qie  United  States  laws  do  not  in^Mse  a 
license  tax  for  the  privilege  of  adllng  llqntMrs 
containing  alcohol  In  quantities  less  than  a 
Bpedfled  i)ercentage  is  absolutely  no  evidence 
that  the  sale  of  sndi  liquors  is  not  a  vlola- 
dott  of  oar  prohlMtlon  amraidnient  Tbe  mat- 
ter of  iMivilege  licraise  la  quite  anoUier  thix^r 
from  the  matter  of  the  offmse  of  the  sale  of 
intcHEtcatlng  Uqwws  In  vlolatlM  of  said 
amendment  Yet  the  defendant  was  permit- 
ted to  go  Into  that  matter  of  requirement  for 
United  States  privilege  Ucense  to  sell,  and  In 
all  fairness  the  state  should  have  beoi  al- 
lowed to  show  that  the  very  liquor  whitU 
defmdant  had  produced  evidence  tending  to 
show  required  no  revenue  license  was  in  fact 
an  in  toxica  ting  liquor.  The  evidence  was 
pertinent  to  the  matter  being  Inquired  into, 
and  the  defendant  tnooght  about  the  aitua- 
tloa  making  ttie  evidmce  admissible.  No  er- 
ror was  committed  by  admitting  the  evidence. 

[I]  The  defendant  offered  to  prove  by  wit- 
ness Elliott  that  tbe  beverage  alleged  to  liave 
been  sold  by  the  defendants  was  sold  to  them 
by  the  Copper  City  Brewing  Company  under 
the  guarantee  that  the  same  waa  a  ncwlntoxi- 
catlog  .Uquor  and  that  before  receiving  the 
same  or  disposing  of  any  thereof  tlie  said  de- 
fendants had  taken  the  necessary  precau- 
tions to  ascertain  the  truthfulness  of  that 
statement,  and  from  their  investigation  had 
learned  that  the  same  was  not  an  Intoxicant, 
that  said  Investlgatl(m  was  made  by  the  de- 
fendants in  good  faith  by  consulting  the  of- 
fice of  the  Internal  revenue  ocdlector  for  the 
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dUtrlct  of  Arlsona  and  New  Mexico,  and 
from  said  office  the  said  defendants  received 
Infonnatlon  that  the  same  was  not  an  Intoxi- 
cant, and  that  the  defendants  could  rely  ap- 
oo  the  repreaeDtatlons  as  made  by  the  seller 
of  said  bererage.  Hie  state  objected  to  the 
offer  made,  and  the  objection  was  sustained. 
Tbe  aiH;>eUants  assign  this  ruling  as  error. 

The  following  additional  offer  of  proof 
was  made  and  rejected  In  part,  to  wit: 

"And  I  will  offer  to  prove  further  by  this  wit- 
iiMB  that  he  (defecdant  Elliott)  beliered  &11  of 
mid  repreaentatioDs  and  relied  upoa  the  same, 
and  had  no  knowledge  that  the  beverage  called 
Trio'  was  an  Intoxicant  or  contained  any  alco- 
hol until  after  tbe  same  had  been  analyxed  from 
nmiriea  famished  by  him  to  the  sheriff  of  Mari- 
es cooDty,  and  when  bo  informed  be  immedi- 
ately desisted  from  tbe  sale  of  the  same  and  baa 
sold  nose  since." 

The  theory  of  the  defense  offered  by  the 
d^eaidants  seems  to  be  In  effect  that  they  re- 
lied upon  the  written  guarantee  given  by  the 
nuumfacturer  that  the  liquor  was  nonlntoxl- 
cating,  and  that  upon  investigation  by  tbe 
government  internal  revenue  collector's  of- 
fice It  was  fouud  to  contain  Insufficient  alco- 
hol to  require  a  revenue  tax  or  privilege  sale 
license. 

The  brewer's  guarantee  was  a  civil  con- 
tract between  private  parties,  to  which  the 
pa  bile  waa  not  a  party,  and  therefore  was  not 
boond  by  its  terms  and  conditions.  If  the 
brewer  guaranteed  that  the  liquor  sold  to  tbe 
appellants  was  nonl  it  toxica  ting,  while  In 
fact  It  was  intoxicating,  tbe  person  who 
made  the  sale  violated  the  law.  If  in  fact 
the  goods  sold  were  not  of  tbe  quality  they 
were  guaranteed  to  be — that  Is,  the  liquor 
sold  under  the  guaranty  was  In  fact  intoxi- 
cating liquor — then  tbe  purchaser  bad  a 
canse  of  action  against  the  seller  for  dam- 
ages suffered  for  breach  of  warranty.  The 
pDMtc  had  no  such  cause  of  action.  The  test 
of  the  Intoxicating  character  of  liquors  which 
tbe  probibltiOD  amendment  punishes  for  dis- 
posing of  is  not  tbe  contract  by  which  the 
seller  came  Into  the  possession  of  tbe  liquor, 
Bor  tbe  fact  that  no  United  States  revenue 
license  tax  Is  levied  against  Its  sale,  but  the 
test  is  whether  in  fact  the  liquor  sold  was  In- 
toxicating liquor.  One  who  sella  liquors 
must  know  at  his  peril  that  tbe  liquor  sold  is 
not  tai  fact  Intoxicating  in  character.  It  Is 
not  enough  to  have  an  honest  belief  that  the 
liquor  is  nonintoxicating.  Tbe  act  of  selling 
Joined  with  the  Intention  to  sell,  and  tbe  fact 
existing  that  the  thing  sold  Is  an  intoxicat- 
ing liquor  completes  the  crime,  whether  the 
seller  knew  Its  Intoxicating  qualities  or  not, 
or  whatever  was  his  honest  belief  In  respect 
to  the  Intoxicating  qualilios  of  the  liquor 
sold.  Tbe  defendants'  belief  that  the  liquor 
sold  was  nonln  toxica  ting  Is  wholly  Immate- 
rial and  unimportant  The  defendant's  guilt 
is  estaMlshed  when  it  is  made  to  appear  that 
the  seller  knowingly  made  the  sale  Intending 
to  sell  the  exact  liquor  which  he  transferred 


to  the  buyer,  and  that  the  liquor  transferred 
was  In  fact  intoxicating  liquor.  These  facts 
shown,  and  the  place  of  the  sale  within  the 
jurisdiction  of  the  court,  are  sutficlent  proof 
of  the  commission  of  the  crime.  The  defend- 
ants controverted  none  of  these  facts.  The 
defense  offered  to  be  shown  is  no  defense 
whatever.  It  is  In  the  nature  of  a  dvil  de- 
fense of  confession  and  avoidance,  and  not 
recognized  in  a  crimtnal  action. 

Upon  the  whole  case  I  am  of  the  opinion 
that  tbe  defendants  have  been  awarded  a 
fair  and  Impartial  trial,  and  that  substantial 
evidence  sustains  the  judgment  of  conviction 
against  both  defendants.  Therefore  the  judg- 
ment must  be  affirmed. 

FRANKLIN,  O.      and  ROSS,  concur. 


(U  Ariz.  20) 
SOUTHERN  PAC.  CO.  t.  STATI&. 
(No.  Ui20.) 

(Supreme  Court  of  Arizona.    May  19,  1917.) 

1.  CAaitlERS  «=»18{2)  — OOIfTBOL— Pbocebd- 
iNQs  Before  CoapoaAnoif  Commission— Re- 

VIKW. 

That  a  formal  complaint  was  not  filed  he- 
fore  the  Corporation  Commission,  nor  the  wit- 
nesses sworn,  will  not  be  considered  on  appeal 
from  a  decision  of  the  superior  court  allowing 
recovery  of  a  fine  assessed  by  commission  where 
the  irregularity  was  not  urged  before  the  com- 
misdcn  on  motion  for  rehearing,  in  view  of 
Civ.  Code  1913.  par.  2342,  providing  that  no 
corporation  or  person  or  tbe  state  shall  iji  any 
court  urge  or  rely  on  any  ground  not  set  forth 
in  the  application  for  rehearing,  and  paragraph 
2329,  providing  that  informaUty  in  proceedings 
or  takinff  testimony  shall  not  invalidate  any  or- 
der, deasion,  or  rule  approved  by  the  com- 
mission. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Pie-  SS  13,  1&-18,  20,  24.] 

2.  Commerce  ®=»33— "Ihthabtatb  Comhebcb" 
—  Transportatioh  op  CzR»ua  Between 
Points  Witrir  the  State. 

In  a  proceeding  before  the  Arizona  Oorpora- 
tion  Commission  to  compel  defendant  railroad 
to  transport  the  Campbell's  United  Shows  from 
Tucson  to  Ph<enix,  held,  that  movement  between 
named  points  waa  intrastate  subject  to  juris- 
diction of  commiesion,  although  shows  were  en- 
gaged in  a  journey  beginning  in  Texas  and  end- 
ing in  California;  the  movement  of  the  circus 
t>eing  a  mere  Incident  to  the  object  of  its  exist- 
enc& 

[Ed.  Note.— For  other  cases,  see  Commerce, 

Cent  Dig.  H  26,  81. 

For  other  definitions,  see  Words  and  Phrases, 
Intra-statc  Commerce.] 

3.  Carbicrs  €=>3!>— Transportation  or  Pri- 
vately Owned  EqinpuENT  of  Cibods— 

CoUMON-LaW  DOTTv 

The  Southern  Pacific  Company  was  nnder  no 
common-law  obligation  to  accept  and  transi>ort 
privniel.v  owned  equipment  of  Campbdl's  United 
Shows  from  Tucson  to  Phcenix. 

[F.d.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  {  98.] 

4.  Carriers  <3=>39  —  Control  —  Powers  or 
Corporation  Commission. 

Under  Const,  art.  15,  §S  2,  3,  and  CXv.  Code 
1913,  e.  11,  tiL  9.  it  is  obligatory  upon  common 
carriers  to  accept  and  transport  between  points 
within  the  state  privately  owned  equipment  of 
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drcQBes  tiBder  the  rules,  relations,  and  rates, 
when  reasonable  and  just,  preecribed  by  the 
Corporation  Commission,  although  carrier  has 
not  fileJ  with  commission  rates  therefor. 

[Ed.  Note.— For  other  eases,  see  Oairien, 
Cent  Dig.  i  OS.] 

5.  Appeal  and  Ersob  «=al70(^— Constito- 
TioNALrrr  or  Statotb—Pabtiks  Who  mat 

QUMTIOM. 

Where  the  order  of  Corporation  Commission 
could  be  violated  but  once,  and  daily  accumula- 
tion of  penaltiee  or  fines  could  not  arise,  'ppel- 
lant  waa  not  affected  by  that  feature  of  Ci7. 
Code  1913.  par.  2357,  making  each  day's  con- 
tinuance of  a  continuins  violation  a  separate 
and  dintinct  offense,  and  could  not  urge  for  the 
first  time  on  appeal  that  such  statute  is  uncon- 
stitutional. 

[Rd.  Note.— For  other  cases,  seo  Appeal  and 
Error,  Cent  Die.  U  1037,  1038.] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Maricopa 
County ;  R.  C.  Stanford,  Judge. 

Action  by  the  State  against  the  Southern 
Pacific  Company.  Judgment  for  the  State, 
and  defendant  appeals.  Affirmed. 

C  W.  Dnrhrow  and  F.  B.  Austin,  both  of 
San  Francisco,  Gal.,  and  J.  G.  Forest,  of 
Pboenlx,  for  appellant.  WIl^  E.  J(mes, 
Atty.  Gen.,  and  R.  Wm.  Kramer  and  O.  W. 
Harben.  Asst  Attys.  Oea.,  for  the  Statft 

ROSS,  J.  TbU  la  an  action  to  recover  a 
fine  assessed  against  appellant  by  tbe  Coi^ 
poratlon  Commission  for  oHitempt  In  refus- 
ing to  obey  an  order  of  the  Corporation  Com- 
mission directing  It  to  transport  Campbell's 
United  Shows  from  Tucson  to  Ptaoenlx,  Ariz. 
Authority  for  the  action  Is  fbnnd  In  para- 
graph 2358.  c.  11,  tit.  9,  Clrll  Code  1913. 

In  the  cranplaint  were  set  forth  all  the 
proceedings  before  tbe  craomisslon,  Including 
Its  findings  of  bet,  ctmcluslons  of  law,  or- 
dere  and  Judgments,  both  in  tbe  original 
hearing  and  the  hearing  In  contempt  Tbe 
answer  of  tbe  appellant  consists  of:  (1)  De- 
murrers, general  and  special,  tbe  special  be- 
ing that  the  court  had  no  Jurlsdlctl<Hi  of  ei- 
ther the  person  or  subject-matter;  (2)  aver- 
menbB  Otat  tbe  order  made  and  entered  vas 
not  supported  or  sustained  by  any  compe- 
tent evidence  or  by  any  evidence  whatsoever, 
or  that  any  lawful  proceeding  was  held  by 
said  commission  In  the  matter  of  fixing 
rates;  (3)  that  the  CorporaUon  Commission 
was  without  Jurisdiction  to  fix  rates  for 
transporting  Campbell's  United  Shows  from 
Tucson  to  Phcenix  tor  the  reason,  among 
others,  that  tbe  moreipent  of  said  shows  be- 
tween the  named  points  was  Interstate  in 
<^aracter,  the  said  shows-  being  engaged  In 
a  Journey  beginning  at  El  Paso,  Tex.,  and 
extending  throng  tbe  states  of  New  Mexico 
and  Arizona  Into  California,  the  destination 
of  said  Campbell's  United  Shows  baring  been 
fixed  at  tbe  city  of  San  Bernardino,  GaL,  at 
the  time  said  shows  b^n  their  Journey  at 
said  dty  of  El  Paso;  and  (4)  that  the  com- 
mission bad  no  Jurisdiction  to  make  or  enter 


said  order  for  the  further  reason  that  there 
were  no  Intrastate  tariffs  then  on  file  with 
said  commission  showing  the  rate  for  the 
movement  of  privately  owned  equipment  In 
(Hrcus  trains  or  otherwise  or  obliging  de- 
fendant to  transport  privately  owned  equip* 
ment  In  circus  trains. 

The  court's  findings  of  fact  and  conda- 
slons  of  law  are  as  follows: 

"II.  That  on  the  20th  flay  of  March.  1914. 
there  was  prtHuuIgatcd  under  the  authority  and 
seal  of  the  Arizona  Corporation  Commissioi^  in 
docket  No.  165  of  that  commisstioD  an  order  to 
show  cause,  on  or  before  the  23d  day  of  March, 
1914,  why  the  Arizona  Corporation  Commission 
sliould  not  issue  a  special  rate  authority  com- 
pellinc;  the  defendant  to  publish  on  one  day's 
nofioe  a  rate  for  the  trannportation  of  Camp* 
bell's  United  Shown,  conmsting  of  18  cars,  from 
Tucson.  Ariz.,  to  Mnricopa,  Ariz.,  at  the  rate  of 
$3  ppr  mile,  and  further  requiring  the  defendant 
to  fumifih  such  equipment  as  was  necessary  to 
move  Campbell's  United  Shows  within  the  state 
of  Arizona. 

"III.  That  pursuant  to  said  order  to  show 
cause,  tlie  defendant  appeared  before  the  Ari- 
zona Corporation  Commission  on  the  2Rtb  day  of 
March.  1914.  and  after  a  full  and  fair  hearing 
the  Arizona  Corporfition  Commission  entered  the 
following  order:  That  the  Southern  Pacific 
Company  and  Arizona  Eastern  Railroad  Com- 
pany transport  the  cars,  property,  employes  and 
nttendnots  of  Camnbell's  United  Shows  from 
Tucson.  Ariz.,  via  Maricopa,  to  Phopnix.  Ariz., 
and  to  extend  to  the  said  Campbell's  United 
Shows  the  usual  privileges  in  the  movMnent  of 
advance  agents,  for  a  total  amount  not  to  ex- 
ceed $3  per  train  mile  for  the  entire  sendee. 
It  is '  understood  that  the  shipment  will  con- 
sist of  not  to  exceed  four  coaches,  four  large 
boT  cars  and  ten  flnt  cars,  and  it  is  further  un- 
derstood that  the  Southern  Pacific  Company  and 
Arizona  Fastern  Railroad  Company  may  enter 
into  a  contract  covering  this  transportation,  the 
terms  of  which  shall  not  be  in  suhstantinl  vari- 
ance with  tbe  contract  now  existing  between  the 
Arizona  lOasteni  Railroad  Company  and  Sells- 
Floto  Shows  Company,  with  respect  to  details 
as  to  responsibility,  service  and  conditions,  copy 
of  said  contract  bring  on  file  with  tbe  commis- 
sion, and  made  on  March  4. 1914,  by  and  between 
the  Arizona  Eastern  Railroad  Company  and 
SoUs-Floto  Shows  Company.  It  is  further  or- 
dered that,  upon  submission  of  evidence  that  any 
charge  or  charges  have  been  exacted  by  re- 
spondent companies  for  transportatioD  <a  ad- 
vance agents  or  employes,  at  variance  with  con- 
tract herein  referred  to,  made  by  respondent 
Arizona  Kastern  Railroad  Company  with  Sells- 
Floto  Company,  that  the  amount  or  amounts  so 
collected  shall  be  refunded  to  Campbell's  United 
Shows.' 

"IV.  That  on  the  2Sth  day  of  March,  1914, 
the  Arizona  Corporation  Commission  denied  the 
defendant's  applicati(m  for  a  rehearing  of  said 
order  recited  m  parafrraph  III  hereof. 

"V,  Tliat  said  order  entered  by  the  Arizona 
Cori>orHtion  Commission  on  the  25th  day  of 
March,  1014,  as  recited  in  paragraph  III  hereof, 
was  not  complied  with  by  defendant,  but  wholly 
ignored. 

"VI.  That  on  the  Slst  day  of  March,  1914. 
the  state  of  Arizona,  at  the  relation  of  George 
P.  Bnllard,  Attorney  General,  filed  a  petition 
addressed  to  the  Ar^oa  Corporation  Commis- 
sion,  praying  that  an  order  be  entra-ed,  directed 
to  tbe  defendant,  requiriiut  it  to  show  cause 
why  it  should  not  be  punished  for  contempt  of 
the  order  of  the  Arizona  Corporation  Commis- 
ai<Mi,  as  recited  faa  paragraph  III  hereof,  and 
that  pursuant  to  the  said  petition,  the  Arixona 
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Corporation  CommissitHi,  od  the  1st  day  at 
April.  1914,  entered  an  order,  directed  to  the 
dnendant,  requiring  it  to  show  cause  on  the 
13th  day  of  April,  1914,  at  10  o'dock  a.  m.,  why 
it  i«bould  not  be  punished  for  contempt,  ae  al- 
leced  in  the  said  petition  of  the  state  of  Arizona, 
at  the  relation  of  Geonte  P.  BuUard.  its  Attor- 
Kj  i^eneral.  as  aforesaid. 

"VII.  Tltot  pursuant  to  said  petition  of  the 
■t»te  of  Arizona,  at  the  relation  of  George  P. 
Ballard,  Attorney  General,  a  hearing  was  had, 
and  the  defendant  was  adjudfred  Ruilty  of  a  con- 
tempt of  the  order  of  the  Arizona  Corporation 
Cummission,  recited  in  paragraph  III  hereof, 
vfa^reupon  the  Arizona  Corporation  Commission, 
npon  the  16th  day  of  May,  1914,  entered  the 
followinr  order:  ^It  is  theref(M«  ordered  that 
the  Southern  Padflc  Company  be  and  it  is  here- 
by declarc<)  in  contempt  of  this  cnrnmission's 
wder,  in  docket  No.  165,  and  the  saiil  company 
be  and  it  is  hereby  iined  the  sum  of  $1,500.  It 
iH  farther  ordered  that  Arizona  Eastern  Kail- 
rotd  Company  be  and  it  is  hereby  declared  in 
eoDterapt  of  this  commission's  onler.  in  docket 
No.  165.  and  that  the  said  company  be  and  it  ia 
hmby  fined  the  sum  of  $500.  It  is  further 
ord(>ri>d  that  copies  of  this  order  be  served  upon 
Southern  Pacific  Company  and  Arizona  i<Iastem 
Railroad  Company,  and  the  Attorney  General  of 
the  state  of  Arizona,  and  unless  the  fines,  as  here- 
in imposed,  be  paid  and  satisfied  on  or  before 
June  1,  1914,  that  the  Attorney  General  shall 
proceed  to  the  collection  of  same  as  provided  by 

**V1II.  That  the  defendant  refused  to  pay  and 
satisfy  the  fine  imposed  by  said  order  of  the 
commission,  as  recited  in  paragraph  VII  here- 
ia.  on  or  before  June  1,  1914,  and  thereupon,  to 
wit:  Upon  the  20th  day  of  June,  1914,  the  state 
of  Arfxona  filed  with  the  above^tltled  court 
its  ecmplalDt  against  the  defendant,  which  pray- 
ed for  the  recovery  of  the  sum  of  $1,500.  the 
fine  assessed  against  the  defendant  by  the  Ari- 
sona  Corporation  Commission  for  a  contempt  of 
the  order  of  sadd  Arizona  Corporation  Cominla- 
Bon.  as  recited  in  paragraph  III  hereof. 

"IX.  That  the  defendant  enpraged  itself  to 
transport  for  hire  circuses  and  other  institu- 
tions similar  to  that  conducted  by  Campbell's 
Tlnited  Shows,  which  the  defendant  was  reqaired 
to  transport,  as  provided  by  the  ordw  recited 
In  parasraph  III  hereof. 

"Conclusions  ctf  Law. 

"The  court  from  the  above  special  findings  of 
fact  concludes  as  a  matter  of  law  tberefr<Hn  as 
follows: 

"I.  That  the  Arizona  Corporation  Commia- 
■ion  had  jurisdiction  of  the  person  of  the  defend- 
ant and  the  subject-matter  of  the  action,  and 
was  authorized  and  empowered  by  the  Constitu- 
tion  and  laws  of  the  state  of  Arizona  to  enter 
the  order  as  recited  In  paragraph  III  of  the  spe- 
cial findit^  of  fact,  and  to  adjudge  the  defend- 
ant in  contempt  for  a  refusal  to  obey  said  or- 
der. 

"11.  That  the  above-entitled  court  has  Jurls- 
dictifHi  of  the  person  of  the  defendant,  and  the 
subject-matter  of  the  above-entitled  cause  of  ac- 
tion, and  is  empowered  by  the  Constitution  and 
laws  of  the  state  of  Arizona  to  enforce  and  col- 
lect the  fine  imposed  upon  the  defendant  by  the 
ArizoDa  Corporation  Commission  for  a  violation 
of  the  order  of  that  commission,  as  recited  in 

Cragraph  III  of  the  special  findings  of  fact 
rein. 

"III.  That  the  order  of  said  Arizona  Corpora- 
tion Commission,  as  recited  in  paragraph  III 
of  the  special  findings  of  fact,  in  no  way  impos- 
ed a  burden  upon  interstate  commerce,  in  con- 
travention of  section  8  of  article  1  of  the  Con- 
stitution of  the  United  States. 

"IV.  That  it  was  the  duty  of  the  defendant,  I 
under  the  Constitution  and  laws  of  the  state  of  i 
Arizona,  to  transport  Campbell's  United  Shows,  | 
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as  provided  by  the  order  of  the  Arizona  Coipo- 
ration  Commission,  as  recited  in  paragraph  III 
of  the  special  findings  of  fact,  even  though  it 
acted  in  such  capacity  as  a  private  carrier,  for 
the  reason  that  it  bad  held  itsolf  out  and  engag- 
ed to  transport  circuses  and  other  institutions 
similar  to  Campbell's  United  Shows. 

"V.  That  even  though  the  defendant,  in  the 
transportation  of  Campbell's  United  Shows, 
engaged  itself  as  a  private  carrier,  it  so  engaged 
itself  as  a  carrier  for  hire,  and  was,  uniler  the 
Constitution  and  laws  of  the  state  of  Arizona, 
subject  to  regulation  by  the  Arizona  Corpora- 
tion Commission. 

"VI.  That  the  order  of  the  Arizona  Corpo- 
ration Commission  as  recited  in  paragraph  III 
of  the  special  findings  of  fact  did  not  impair  the 
liability  of  the  defendant  as  a  private  carrier. 

"VII.  That  the  pUintiff  is  entitled  to  judg- 
ment against  the  defendant  for  the  sum  of  $1,- 
500." 

Tbe  qaestloiiB  raised  on  this  appeal  by  tbe 
appellant  In  Its  asrignments  of  error  are 
whether  the  orl^al  proceeding  by  the  Cor- 
poration Commission  fixing  the  rate  t»  be 
charged  Campbell's  Uidted  Shows  for  trans- 
portation from  Tucson  to  Phosnlx  was  null 
and  void  for  the  reason:  (1)  That  there  was 
no  formal  complaint  filed  against  the  appel- 
lant with  the  Corporation  Oommlsslon  either 
on  Its  own  motion  or  on  the  motion  of  any 
third  iiarty ;  that  at  tbe  hearing  the  witnrases 
who  made  statements  to  the  commission  in  the 
nature  of  evidence  were  not  sworn ;  and  (!& 
If  these  statntory  requirements  and  formal- 
ities were  waived  by  the  appellant,  whether 
the  movement  of  CamptwU's  United  Shows 
was  an  interstate  transaction,  and  therefore 
not  within  the  Jurisdiction  of  the  State  Cor- 
poration" Commission ;  also  (3)  whether  the 
Corporation  Commission  had  jurisdiction  to 
make  its  order  requiring  the  appellant  to 
enter  Into  a  special  contract  as  a  private 
carrier  for  the  transportation  of  the  private- 
ly owned  equipment  of  Campbell's  United 
Shows;  and  (4)  whether  ttte  statute  author- 
izing the  assessment  of  a  fine  for  disobedi- 
ence of  Its  order  Is  constitutional. 

[1]  We  do  not  think  that  the  appellant  is 
in  a  position  to  complain  of  the  informal  and 
Irregular  manner  in  which  the  proceeding 
was  instituted  before  the  commission,  nor  be- 
cause the  witnesses  were  not  sworn.  A  for- 
mal complaint  setting  forth  a  grievance 
a^inst  the  appellant  should  have  been  Sled 
and,  of  course,  the  testimony  should  have 
bad  the  sanctliy  of  an  oath.  These  things 
seem  to  be  required  by  the  statute  and  by 
the  rules  of  the  Corporation  Coimnlsslon — 
paragraph  2336,  Civil  Code  1913,  and  rule  5 
of  Practice  and  Procedure,  A.  C.  C.  The 
omission  to  follow  the  statute  and  the  rules 
of  the  commission,  when  concurred  In  by  the 
appellant,  as  was  done  In  this  case,  no  preju- 
dice being  apparent,  ought  not  now  to  be  per- 
mitted to  upset  the  whole  proceeding.  Al- 
though this  question  could  have  been  pre- 
sented to  the  Corporation  Commission  by  ap- 
pellant on  Its  motion  for  a  rehearing,  it  was 
not  done.  Paragraph  2342,  Id.,  among' other 
things,  provides: 
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"No  cause  of  action  ariflii^  out  of  any  order  or 
tlecisioQ  of  the  commiflsion  abaU  accrue  in  tmj 
court  to  any  corporation  or  person,  or  the  state, 
unless  such  corporation  or  person,  or  the  state, 
shall  have  made,  before  the  effective  date  of  said 
order  or  decision,  application  to  the  commission 
for  a  rebearinff.  Such  application  shall  set 
forth  specifically  the  ground  or  grounds  on  which 
the  applicant  considers  said  decision  or  order 
to  be  unlawful.  No  corporation  or  pemon,  or 
the  state,  shall  in  any  court  urge  or  rely  on  any 
ground  not  set  forth  in  said  application." 

Again  It  I3  provided  (paragraph  2329,  Id.) 
that  the  commission  shall  not  be  bound  by 
the  technical  rules  of  evidence,  and  that  In- 
formality In  proceedings  or  In  taking  testi- 
mony shall  not  Invalidate  any  order,  de<d- 
sion  or  rule  approved  by  the  commission. 

[2]  Of  course  if  the  movement  of  Camp- 
bell's United  Shows  from  Tucson  to  Phoenix 
was  an  Interstate  movement,  the  order  of  the 
commission  was  void  for  want  of  Jurisdic- 
tion over  the  subject-matter.  The  evidence 
shows  that  this  show  was  traveling  around 
ovei  the  country  giving  exhibitions;  that 
early  in  February,  1014,  it  was  at  EI  Paso, 
Tex.;  that  at  that  time  its  agent  inquired  of 
the  appellant  for  rates  from  tliat  place 
through  New  Mexico  into  Arizona  with  a 
probable  destination  into  California.  No  ar- 
rangement was  effected  between  the  appel- 
lant and  Campbell's  United  Shows  for  trans- 
portation over  appellant's  line  of  railway. 
The  shows,  in  fact,  under  a  special  contract 
with  the  El  Paso  &  Southwestern  Railroad 
Company,  were  transported  from  El  Paso  to 
Tucson  with  stop-overs  at  Douglas  and  Bis- 
bee.  When  the  show  people  made- applica- 
tion to  the  appellant  at  Tucson  for  a  contract 
to  transport  their  equipment  and  entourage 
from  Tucson  to  Phcenix  appellant  stated  to 
them  that  it  could  not  make  a  contract  as  a 
common  carrier ;  that  It  had  already  entered 
into  a  contract  with  Sells-Floto  Shows  to 
transport  them  from  Tucson  to  Phoenix ;  and 
that  under  the  rules  It  could  not  transport 
Campbell's  United  Shows  for  a  space  of  30 
days  after  the  Sells-Floto  Shows  had  been 
transported. 

In  the  hearing  before  the  Corporation 
Commission  in  the  matter  of  fixing  a  rate 
the  attorney  for  the  appellant  gave  two  rea- 
sons for  not  entering  into  a  contract  with 
Campbell's  United  Shows :   First,  he  said : 

"We  wish  to  take  the  position  w«  are  not 
common  carriers  for  circuses  and  camivali; 
we  want  that  in  the  record." 

And,  second: 

"I  am  not  acquainted  with  this  special  30-day 
contract,  but  I  understand  there  is  an  agree- 
m^t  between  all  show  people  as  well  as  rail- 
road to  keep  the  shows  spaced.  Thia  show  com- 
ing in  before  Sells-Floto  and  with  which  the 
company  has  a  contract,  if  he  tenders  the  money 
—the  freight  at  the  regular  rate,  we  have  to 
carry  him." 

These  were  the  only  reasons  suggested  by 
the  appellant  at  the  hearing  before  the  com- 
mission for  not  entering  Into  a  contract  to 
transport  Campbell's  United  Shows  from  Tuc- 
son to  Phcenix.    There  was  no  soggestlon 


or  Intimation  at  that  time  that  the  movement 
was  an  interstate  movement,  although  the 
evidence  discloses  that  the  agent  tor  Camp- 
bell's United  Shows  stated  that  the  show 
would  go  from  Phcenix  to  Prescott,  Clark- 
dale,  and  Kingman,  and  from  Kingman  to 
Needles,  Cal. 

It  developed  that  appellant  and  other  rail- 
roads of  this  section  of  the  country  had  been 
accustomed  to  enter  Into  contracts  of  trans- 
portation with  circuses  and  carnival  shows 
at  rates  very  mudi  less  than  the  regular 
tariffs  and  containing  terms  of  exemption 
from  the  liability  of  common  carriers;  that 
Campbell's  United  Shows  had  such  a  con- 
tract In  1913  with  appellant  and  other  roads 
in  this  and  contlguoos  states.  It  was  in  this 
action  that  appellant  raised  the  questioa  of 
the  interstate  character  at  the  movraient 
from  Tucson  to  Phcralz,  dalmlnr  it  as  an 
Integral  part  of  a  continuous  trausportation 
from  El  Paso,  Tex.,  through  New  M^co 
and  Arizona  to  San  Bernardino,  Cal.,  and  in 
support  thereof  introduced  evidence  of  a 
contract  with  the  Santa  F£  to  move  GaiiQH 
bell's  United  Shows  from  Phoenix  to  Prescott. 
Clarkdale,  Kingman,  and  thence  Into  Cal- 
ifornia. 

It  Is  evident  that  when  OampbeH's  United 
Shows  started  from  El  Paso^  Tex.,  on  the 
peregrinations  of  a  traveling  sbov,  tt  had 
mapped  out  a  route  traversing  several  states, 
and  one  &millar  with  the  wanderings  of 
such  Instltntlons  would  not  undertake  to 
place  limitations  upcm  its  rovlngs  1^  flxins 
its  ultimate  destination  or  many  digres- 
sions from  original  plans.  Its  movements 
may  be  Ukmed  to  that  of  a  dghtseer  in  go- 
ing from  one  state  into  another  .on  a  commim 
carrier,  and,  like  the  common  carrier,  both 
are  subject  to  the  rules,  regulations,  and 
laws  applicable  to  Interstate  cmnmerce. 
Each  Is  entitled  to  and  m\ist  pay  the  tarUf 
rates  as  promulgated  or  approved  by  the 
Interstate  Commerce  Commission,  but  where 
the  movement  is  wholly  intrastate,  and  to  be 
consummated  under  a  separate  and  inde- 
pendent contract  of  transportation,  even 
though  it  be  an  advance  step  along  the  gen- 
eral route  outlined  at  the  beginning  of  the 
trip,  we  think  It  Is  the  subject  of  state  con- 
trol and  regulation.  Having  arrived  in  a 
state  the  show  or  traveler  In  "doing"  the 
state  could  not  claim  or  demand  the  schedule 
rate  for  Interstate  transportation,  but  must 
pay  at  the  local  or  Intrastate  rate  as  long  as 
the  movement  Is  from  one  at(9  In  the  state 
to  another  stop  In  the  state. 

We  think  the  decision  reachc^d  by  the  Su- 
preme Court  of  the  United  States  in  Gulf. 
Colorado  &  Santa  F€  Railway  Co.  v.  Texas, 
204  U.  S.  403,  27  Sup.  Ct  360,  51  L.  Ed.  640, 
is  decisive  of  this  case.  The  sall«it  facts  in 
the  above  case  were :  Two  carloads  of  com 
were  shipped  from  Hudson,  S.  D.,  with  ulti- 
mate destination  Goldthwaite,  Tex. :  the 
first  lap  of  the  movement  was  from  Hudson 
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to  Texarhana,  Tex. ;  at  this  place  a  chaoge 
of  ownership  was  effected  and  a  bill  of  lad- 
ing issued  to  the  new  owner,  calling  for  the 
traosportatloti  ot  the  two  Identical  cars  and 
contents  from  Texarkana,  Tex.,  over  the 
I!n«  of  the  Texas  &  Paclflc  Railway  Com- 
pany and  the  Gulf,  Colorado  &  Santa  F6 
Railway  Ctmipany  to  Goldthwalte,  to  be  de- 
llFered  there  to  Saylor  &  Burnett,  the  last 
emslgnees  and  for  whom  the  two  carloads 
c{  grain  were  intended  when  first  started  on 
tbelr  Journey  from  Hudson,  S.  D.  The  Gulf, 
Colorado  &  Santa  Hallway  Company  re- 
fused to  accept  the  charges  from  Texarkana 
to  Goldthwalte  as  prescribed  by  the  State 
Ballroad  Commission,  and  demanded  and  col- 
lected a  larger  sum,  based  upon  the  Inter- 
state rate.  The  state  of  Texaa,  in  a  statu- 
tory action  for  extortion,  recovered  Judg^ 
ment  In  the  Texas  courts;  the  railroad  com- 
pany appealed  to  the  Supreme  Court  of  the 
United  States,  contending  that  the  move- 
ment from  Texarkana,  Tex.,  to  Goldthwalte, 
Tex.,  was  but  an  Integral  part  of  the  move- 
ment from  Hudson,  S.  D.,  to  Goldthwalte, 
TftL,  and  interstate  In  character.  Hie  Su- 
preme Court,  speaking  through  Justice  Brew- 
er, said: 

"The  sinsle  question  in  the  case  i>  whether, 
u  between  Texarkana  and  Goldthwaite,  this 
was  aa  interstate  Rhlpment." 

I^irther  on  he  said : 

'^t  is  undoubtedly  true  that  the  character  of~a 
ah^ment,  whether  local  or  interetate,  is  not 
waged  by  a  tratufer  olf  title  during  the  trans- 
piatation.  But  whether  it  be  one  or  the  other 
may  depend  on  the  contract  of  Bhiptnent.  The 
rigiits  and  obligations  of  carriers  and  shippera 
an  reciprocal  The  first  contract  of  shipment 
in  this  case  was  from  Hudson  to  Texarkana. 
•  •  •  The  control  over  goods  in  process  of 
transportation,  which  may  be  repeatedly  chang- 
ed by  sales,  is  one  thing;  the  transportation  is 
another  thing,  and  follows  the  contract  of  ship- 
mat,  until  tnat  Is  changed  by  the  agreement  of 
owaer  and  carrier." 

And  010  coart  further  aald  that  the 
*1]ioa^t  or  purpose*  the  shipper  of  the 
eom  u  to  Its  farther  disposition  "was  a 
matter  Immaterial  m  fiir  as  the  completed 
tzanapOTtatlon  was  concerned,"  and  illnstrat- 
ed  his  meaning  in  the  following  langtuge : 

In  this  respect  there  Is  no  difference  between 
la  interstate  passenger  and  an  interstate  trans- 
portatioD.  If  Hardin,  for  instance,  had  pur- 
chased at  Hudson  a  ticket  for  interstate  car- 
riage to  Texarkana,  intending  all  the  while  aft- 
n  he  reached  Texarkana  to  go  on  to  Gold- 
thwaite, he  would  not  be  entitled  on  bis  arrival 
at  Texarkana  to  a  new  ticket  from  Texarkana  to 
Gcddthwaite  at  the  proportionate  fraction  of 
the  rate  prescribed  by  the  Interstate  Commerce 
Comnussion  for  carriage  from  Hudson  to  Gold- 
thwalte. The  one  contract  of  the  railroad  com- 
panies having  been  finished  he  must  make  a 
new  contract  fbr  bis  carriage  to  Goldthwalte, 
aod  that  would  be  subject  to  the  law  of  the  state 
within  whidi  that  carriage  was  to  be  made." 

Gnlf,  Colorado  &  Santa  Railway  Go.  v. 
Texas  has  been  followed  and  approved  by  the 
following:  Chicago,  Hllwankee  &  St.  E^aul 
Bailway  Co.  v.  State  of  Iowa,  233  U.  S.  834, 
U  Sap.  Gt  B02,  58  L.  Ed.  968;  s.  a,  152 


Iowa,  317,  130  N.  W.  802:  Penna.  R.  R. 
Co.  V.  Mitchell,  238  U.  S.  261.  35  Sup.  Ot  787, 
59  L.  Ed.  1293;  United  States  v.  Philadel- 
phia &  R.  By.  Co.  (D.  C.)  232  Fed.  946 ;  Acme 
Cement  Plaster  Co.  v.  Chicago  &  Alton  Rail- 
road Co.,  17  Interest  Com.  Com'n  R.  220.  In 
Chicago,  Milwaukee  &  St  Paul  Railway  Co. 
V.  Iowa,  supra.  It  Is  said : 

"But  the  fact  that  commodities  received  on 
interstate  shipments  are  rcshipped  by  the  con- 
signees, in  the  cars  In  which  they  are  received, 
to  other  points  of  destination,  does  not  neces- 
sarily establish  a  continuity  of  movement  or  pre- 
vent the  resbipment  to  a  point  within  the  same 
state  from  having  an  independent  and  intra- 
state character.  Gulf,  Colorado  &  Santa  F« 
Ry.  Co.  T.  Texas,  204  U.  S.  403  [27  Sup.  Ct. 
360.  51  L.  Ed.  5401 ;  Ohio  Railroad  Commission 
V.  Wortblngton.  225  U.  S.  101,  lOO  [32  Sup.  Ct. 
663.  56  L.  Ed.  1004] ;  Texas  ft  N.  O.  R.  R.  Co. 
v.  Sabfaie  Tram  Co..  227  U.  S.  Ill,  129,  130 
[33  Sup.  Ct.  229,  57  U  Ed.  442].  The  ques- 
tion is  with  respect  to  the  nature  of  the  actual 
movement  in  the  particular  case." 

In  Campbell's  United  Shows,  Including  en- 
tertainers, attendants,  and  employes,  there 
were  about  110  "passengers"  not  distinguish- 
ed in  the  application  of  the  law  from  ordi- 
nary passengers  when  seeking  traosportatlon 
from  a  common  carrier.  The  rest  of  the 
show  consisted  of  baggage,  animals,  and 
some  railroad  equipment  the  movements  of 
which  wero  necessarily  coincident  with  the 
movement  of  the  troop  of  entertainers,  at- 
tendants, and  employ^ 

The  three  principal  cases  relied  upon  by 
the  appellant  to  sustain  his  contention  that 
the  carriage  of  the  Campbell's  Shows  from 
Tucson  to  Pbcenix  was  an  Integral  part  of 
a  continuous  movement  from  Ei  Paso,  Tex., 
through  New  Mexico  and  Arizona  to  Cali- 
fornia, and  therefore  Interstate  In  character, 
are  Southern  Paclflc  Terminal  Co.  v.  Inter- 
state Commerce  Commission,  219  U.  S.  49S, 
31  Sup.  Ct  279,  55  L.  Ed.  310;  Ohio  Rail- 
road Commission  v.  Worthington,  225  U.  S. 
101.  32  Sop.  Ct  653,  S6  L.  Ed.  1004 ;  Texas 
&  New  Orleans  Railroad  Co.  v.  Sabine  Tram 
Co.,  227  U.  S.  Ill,  33  Sup.  Ct  229,  57  Ed. 
442.  These  cases  all  pertained  to  foreign 
commerce  originating  In  the  interior  of  the 
United  States,  and  at  the  time  the  shipments 
were  started  on  their  Journey  they  were  def- 
initely destined  to  some  foreign  port  The 
very  nature  and  character  of  the  movements 
required  different  carriers  and  <^nges  of 
billing  at  the  point  of  exportation  aod  some 
times  before  reaching  the  point  of  exporta- 
tion; hence  it  is  said  In  those  cases  that  the 
mere  "accident'  of  tdlls  of  lading  and  tbnns 
ot  contract  of  traniQiortation  does  not  change 
the  movement  from  an  Interstate  or  foreign 
to  an  Intrastate  movemait  Commenting  upon 
those  cases  in  Louisiana  Railroad  Coounts- 
slon  V.  Texas  A  Padflc  Bailway  Co.,  229  U.  S. 
336,  reading  at  page  S41,  33  Sup.  Ct  837,  at 
page  839,  57  L.  Ed.  1215.  the  court  said: 

"In  those  cases  there  was  necessarily  a  local 
movement  of  freight  *ad  it  necessarily  terminal- 
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ed  at  the  Maboard.  Bnt  it  was  decided  that  its 
character  and  cootfoulty  as  a  movement  in  for- 
eign commerce  did  not  terminate,  nor  was  it  af- 
fected bybeing  transported  on  local  bills  of 
lading.  Tbe  principle  enunciated  in  the  cases 
was  that  it  is  the  essential  character  of  the  com- 
merce, not  the  accident  of  local  or  through  bills 
of  lading,  which  determines  federal  or  state 
control  over  it.  And  it  takes  character  as  in- 
terstate or  foreign  commerce  when  it  is  actually 
started  in  the  course  of  transportation  to  an- 
other state  or  to  a  foreign  country."  Penoa,  R. 
R.  Co.  v.  Clark  Coal  Co..  238  U-  S.  456,  3B 
Sup.  Ct  896.  58  li.  Ed.  1406. 

The  articles  iDTolved  In  those  cases,  to  wit, 
cotton  seed  cake  and  cottoa  seed  meal,  coal 
and  Inmber,  were  all  articles  of  merchandise, 
the  subjects  of  barter  and  sale.  Tbe  stop- 
page of  them  occasioned  by  tbe  necessities  of 
transportation  during  the  course  of  their 
moTcment  from  tbe  Initial  to  tbe  terminal 
points  of  shipment  on  a  oonUnuous  movement 
to  another  state  or  foreign  country  may  tmtb- 
fnlly  be  said  to  be  mere  "accidents"  of  tbe 
movement.  It  Is  not  bo  wltb  a  circus  or 
camiTal  show  where  Oie  stops  are  not  "In- 
ctdMits"  or  "accidents"  of  tbe  movement,  bat 
are  the  only  means  by  wtaldi  tbe  purposes 
of  a  circus  or  show  may  be  accompUnhed; 
tbe  movement  of  a  circus  and  show  being  a 
mere  accident  to  the  object  of  Its  existence 
—tbe  giving  of  exhibitions. 

[I]  It  is  next  contended  that  tbe  Corpora- 
tion Commission  was  wltbont  Jurisdiction  to 
make  Its  order  requiring  appellant  to  trans- 
port Campbell's  United  Sbowa  from  Tucson 
to  Ftaoenlx,  because  no  Intrastate  tariffs  had 
been  filed  wltb  tbe  conmilsslon  showing  the 
rates  for  movement  of  privately  owned  equip- 
ment in  drcus  trains  or  otherwise,  or  oblig- 
ing appellant  to  transport  privately  owned 
equipment  in  circus  trains.  That  the  appel- 
lant was  under  no  common-law  obligation  to 
accept  tbe  privately  owned  equipment  of 
Campbell's  United  Shows  we  think  Is  well 
settled.  It  could  entirely  refuse  to  accept 
such  transportation,  or  If  It  should  accept  It 
the  law  permitted  the  common  carrier  to 
dictate  the  terms  upon  which  the  privately 
owned  equipment  of  such  a  concern  was 
transported.  Clough  v.  Grand  Trunk  West- 
ern Railway  Co.,  165  Fed.  81,  85  C.  O.  A.  1, 
11  L.  R.  A.  (N.  S.)  446,  and  cases  there  dted. 

[4]  The  rule  of  tbe  common  law  prevails  In 
this  Jurisdiction,  unless  It  has  been  changed 
and  modified  by  statute.  Looking  to  our  stat- 
utes and  to  our  Constitution,  we  are  satisfied 
that  the  common-law  rule  has  been  abrogated 
in  tbie  state  so  as  to  make  It  obligatory  upon 
common  carriers  to  accept  and  transport  the 
privately  owned  equipment  of  circuses  and 
other  show  ontflts  under  tbe  rules,  regula- 
tions, and  rates,  when  reasonable  and  Just, 
prescrlt)ed  by  the  Corporation  Commlsdon. 
Article  16,  i  2,  of  onr  Constitution  provides 
that: 

"All  corporations  other  than  municipal  en- 
gaged In  carrying  persons  or  property  for  hire 
*  *  *  shall  be  deemed  public  service  coipora- 
tiona,** 


Section  8  provides  tiiat; 

"The  Corporation  Commission  shall  have  full 
power  to,  and  shall,  prescribe  just  and  reason- 
able classifications  to  be  used,  and  just  and  rea- 
sonable rates  and  char^  to  be  made  and  col- 
lected, by  public  aervice  corporations  within 
tbe  state  for  service  rendered  therein,  and  make 
reasonable  rules,  r^ulations,  and  orders,  by 
wtiich  such  corporations  shall  be  governed  in 
the  transaction  of  business  within  the  state,  and 
may  prescribe  the  forms  of  contracts  and  the 
systems  of  keeping  accounts  to  be  used  by  such 
corporations  in  transacting  soch  bosinees." 

Chapter  U,  tit  9,  Civil  Code  1A13.  known 
as  tbe  -PubUc  Service  Corporation  Act,"  pro- 
vides for  the  oi%anlZBtl<m.  powers,  and  Juris- 
diction of  the  Corporation  Commlsdon.  In 
sectioD  S37S  thereof,  subdivisions  E  and  F. 
the  term  "transportation  of  persons"  Is  de* 
fined  to  include  every  service  in  connection 
with  or  incidental  to  the  safety,  comfort,  or 
conv<mIeDce  of  the  person  transported,  and 
the  receipt,  carriage,  and  delivery  of  such 
person  and  his  baggage ;  and  the  term  "trans- 
portation of  property"  is  defined  to  include 
every  service  in  connection  with  or  Incidental 
to  the  transportation  of  the  property.  In 
subdivision  Z,  the  term  "public  service  cor- 
poration" Is  defined  to  include  every  common 
carrier,  and  further  declares  it  to  be  sub- 
ject to  the  Jurisdiction,  control,  and  regula- 
tion of  the  commission  under  the  provisions 
of  this  chapter.   Section  2289  provides  that: 

"All  charges  made,  demanded  or  rec^ved 
by  any  public  service  corporation  *  •  •  for 
*  *  *  any  service  rendered  or  to  he  rendered, 
Shan  be  Just  and  reasonable^** 

— and  protdbits  unjust  or  uhreasonabls 
charges  or  demands  for  any  service.  Seetictt 
2290  requires  every  common  carrier  to  file 
with  the  commission  schedules  showing  ths 
rates,  fiires,  duirges,  and  classiflcatlons  for 
transportation  between  termini,  within  this 
state,  ot  persons  and  property  trcm  each 
point  uptm  its  route  to  all  other  points  there- 
on. It  also  requires  erery  public  sorice  cor- 
poration, other  than  a  common  oirrler,  to 
file  with  the  commission,  under  such  rules 
and  regulations  as  may  be  prescribed,  like 
schedules.  Section  2296  reads  as  follows: 
"No  public  service  coloration  shall,  as  to 
rates,  charges,  service,  facilities,  or  in  any  other 
respect,  make  or  grant  any  preference  or  ad- 
vantage to  any  corporation  or  person  or  sub- 
ject any  corporation  or  person  to  any  pr^dice 
or  disadvantage.  No  public  service  eorporatimi 
shall  establish  or  maintain  any  unreasonable 
difference  as  to  rates,  charges,  service,  facilities 
or  in  any  other  respect,  either  as  Iwtween  local- 
ities or  as  between  classes  of  service.  The  com- 
mission shall  have  the  power  to  determine  any 
question  of  fact  ariring  under  this  section." 

Section  2307  vests  tbe  Oorporaticm  Com- 
mission with  power  and  Jurlsdlctim  to  saper- 
vise  and  regulate  every  public  service  cor- 
poration in  the  state,  and  to  do  all  things 
convenient  and  necessary  in  the  exercise  of 
such  power  and  Jurisdiction.  Section  2308 
empowers  the  Commission,  after  a  hearings 
if  it  shall  find  any  contract  affecting  rates, 
teres,  charges,  or  dasiAfication  to  be  unjust, 
unreasonable,  discriminatory,  or  preferential. 
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to  determine  the  just,  rectsonable,  or  sufficient 
rates,  fares,  charges,  and  classlflcatlons  for 
contracts  to  be  thereafter  obserred ;  and  fur- 
ther authorizes  this  action  of  the  commission 
apoQ  a  single  rate,  fare,  charge,  or  contract. 

We  think  it  was  the  Intention  of  the  law, 
Iwth  cQnstltntlODal  and  stattitory,  that  the 
Corporation  CoronilBslon  should  have  plenary 
power  over  every  public  service  corporation 
transacting  business  In  this  state  of  a  local 
nature.  That  this  power  of  supervision  ex- 
tends to  contracts  for  the  transportation  of 
both  persons  and  property,  whether  effected 
In  the  capacity  of  private  carrier  or  common 
or  public  carrier.  Nor  do  we  think  that  ap- 
pellant can  complain  because  it  had  neglect- 
ed to  file  with  the  commission  tariffs  show- 
ing the  rates  for  the  movement  of  privately 
owned  equipment  of  circuses  and  like  organi- 
zations. These  omissions  may  be  excused, 
■s  stated  by  the  Interstate  Commerce  Com- 
mission In  Its  rules  concerning  circuses  and 
other  show  outflts,  owing  to  "the  peculiar 
nature  of  this  traffic  and  the  difficulties  of 
establishing  rates  thereon  In  advance  of 
Clipper's  request  describing  the  character 
and  volume  of  the  traffic  offered,"  but  it 
cannot  justify  a  refusal  upon  application  to 
fix  jnst  and  reasonable  rates  or  to  enter  into 
Just  and  reasonable  contracts. 

[5]  For  the  first  time  the  appellant  raises 
the  question  in  this  court  that  the  statute 
(section  2357)  under  which  the  Corporation 
Commission  assessed  the  fine  In  question  is 
miconstltutional  and  void.  The  attorney  for 
the  api>ellaDt  in  the  trial  court  during  the 
course  of  the  trial  entered  Into  the  following 
oral  stipulation: 

*^  am  going  further  •  •  *  and  stipulate 
that  if  the  Arizona  Gorporadon  CommiasioD  had 
power  and  authority  and  proceeded  regularly 
as  required  by  the  statutes  of  the  state  of  Ari- 
soua  to  enter  the  original  order  compelling  us  to 
promulgate  and  apply  this  original  rate  that 
they  ordered,  that  then  they  have  taken  suffi- 
cient proceedings  to  adjudge  us  in  contempt 
That  narrows  the  issues  to  determine  whether 
or  not  the  commission  in  first  instant  entered 
a  ralid  order,  their  original  order." 

Notwithstanding  this  stipulation  It  is  now 
vised  that  the  law  is  unconstitutional  be- 
cause of  the  excessive  fines  and  penalties 
provided,  and  we  are  referred,  to  the  cases 
of  Bonbright  v.  Geary  (D.  O.)  210  Fed.  44, 
and  Van  Dyke  v.  Geary  (D.  O.)  218  Fed.  Ill, 
as  authority  for  this  contentloo.  The  ques- 
tion involved  In  those  cases  Is  not  the  one  in- 
volved here.  Those  cases  Involved  the  dan- 
ger of  the  public  utility  incurring  a  liability 
for  every  day  the  order  of  the  commission 
was  not  observed  or  obeyed  pending  an  ap- 
peal to  determine  the  validity  of  the  order  is- 
sued by  the  conunlssion — the  statute  (section 
2352)  making  every  violation  of  any  order, 
etc.,  a  separate  and  distinct  offense,  and  in 
case  of  a  continuing  violation  each  day's 
continuance  thereof  a  separate  and  distinct 
offense. 

We  think  It  iB  clear  from  a  reading  oC 
those  dedJdoDB  that  it  was  not  so  mudi  the 


r  severity  of  the  p^uilty  as  the  dally  cumula- 
I  tlon  of  penalties  while  testing  the  legality 
of  the  commission's  action  that  Infiuenced 
the  decisions  against  the  validity  of  the 
law.  In  the  Van  Dyke  Case,  Sawtelle,  Dis- 
trict Judge,  quoted  from  E3x  parte  Young, 
209  U.  S.  123-144,  2S  Sup.  Ct.  441,  447  (52  L. 
Ed.  714,  13  I*  K.  A.  [N,  S.]  932.  14  Ann.  Gas. 
I  7(M),  the  contention  of  the  complainants  as 
follows: 

"The  contention  is  urged  by  the  complaloaots 
in  tbe  suit  that  tlie  company  is  denied  the  equal 
protection  of  the  laws,  and  its  property  Is  Uable 
to  be  taken  without  due  process  of  law,  because 
It  is  only  allowed  a  bearing  upon  tbe  claim  of 
the  unconstitutionality  of  tbe  acts  and  orders 
in  question,  at  the  risk,  if  mistaken,  of  being 
subjected  to  such  enormous  penalties,  resulting 
in  tbe  possible  confiscation  of  its  whole  proper- 
ty, that  rather  than  take  such  risks  the  com- 
pany would  obey  the  laws,  although  such  obedi- 
ence might  also  result  in  tbe  end  (though  by  s 
slower  process)  in  such  confiscation.  «  •  * 
Coming  to  tbe  inquiry  regarding  the  alleged  in- 
validity of  these  acts,  we  take  up  the  conten- 
tion that  they  are  invalid  on  their  face  on'  ac- 
count of  the  penalties." 

Further  quoting  from  tbe  Toung  CTase: 

"We  hold,  therefore,  that  the  provisions  of 
the  acts  relating  to  the  enforcement  of  the  rates, 
either  for  frel^t  or  passengers,  by  imposing 
sudi  enormous  fines  and  possible  Imprisonment 
as  a  result  of  an  unsuccessful  effort  to  test  the 
validity  of  the  laws  themselves,  are  unconstitu- 
tional 00  their  face,  without  regard  to  the  ques- 
tion of  the  insufficiency  of  those  rates." 

The  decision  In  the  Van  Dyke  Case  was 
limited  In  this  language: 

"On  tbe  authority  of  these  cases  and  on  prin- 
ciple we  are  of  tbe  opinion,  and  so  decide,  that 
said  Act  90  of  the  First  Legislature  of  the  state 
of  Arizona  imposes  such  penalties  and  imprison- 
ment as  to  practically  deprive  the  complainant 
of  the  ri^ht  to  appeal  to  the  court  to  determine 
tbe  validity  of  the  law  and  the  orders  of  the  (Tor- 
poratioD  (jommission,  and  Is  therefore  unconsti- 
tutional in  that  particular." 

Tbe  order  here  applies  to  a  single  rate  for 
one  trip  only.  It  was  not  a  permanent  order, 
and  could  not  he  violated  but  once ;  no  dally 
accumulation  of  penalties  or  fines  could  re- 
sult fr<»D  Its  disobedience;  the  appellant 
took  no  chances  of  incurring  accumulated 
fines  and  penalties  In  prosecuting  this  appeal, 
and,  not  being  affected  by  the  feature  of  the 
law  held  unconstitutional  in  the  Van  Dyke 
and  Bonbright  Oses,  Is  not  in  a  posttloa  to 
raise  the  questimi. 

The  Judgmmt  of  the  lower  court  Is  af- 
firmed. 

FRANKLIN,  a  Amcurs. 

CUNNINGHAM,  J.  (dissenting).  The  es- 
sential question  In  this  case  is  whether  the 
movement  of  the  Campbell's  United  Shows 
from  Tucson  to  Phoenix  via  Maricopa,  a 
movement  wholly  within  the  state  of  Arizona, 
Is  a  movement  of  Interstate  commerce  and 
under  the  protection  of  section  8,  art  1,  of 
tbe  United  States  Constitution.  If  in  fact 
audi  morement  was  Interstate  commerce, 
the  Aiiiona  Owpomttoi  OnnmlailQiit  by  its 
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order  made  and  entered  on  Uardi  25,  1814, 
exceeded  Its  Jmladictlon  by  flxlns  a  trans- 
portatlim  rate  chargeable  for  the  mov^ent, 
and  the  order  bo  made  was  void  and  In- 
capable of  initiating  a  duty  on  tbe  railroad 
OHnpany. 

The  trial  coart  made  special  findings  of 
tact  and  stated  its  conclnalons  of  law  there- 
from. The  court  in  Its  findings  of  tact  does 
not  find  any  fact  nor  refer  to  any  testimony 
wbiiii  diows  or  tends  to  show  the  points 
from  and  to  which  the  shows  moved  on  the 
Journey.  Tbe  findings  are  limited  to  the 
movement  from  Tucson  to  Phoenix  within 
the  state  of  Arizona.  The  conclDaions  of 
law  on  this  Issue  are  equally  unsatisfactory. 
In  the  third  paragraph  of  the  conclusions 
of  law  the  court  finds  as  a  fact,  not  as  a 
matter  ot  law,  that  the  order  of  tbe  Corpora- 
tlcm  Cbmndssion  made  and  entered  on  MarcSi 
26,  1914»  "In  no  way  Imposed  a  burden  upon 
interstate  commerce."  Inferentlally  the  trial 
court  must  have  believed  that  the  movement 
of  the  said  shows  between  the  points  in 
question  was  not  In  tact  a  movemmt  of 
interstate  commerce;  bat  tbe  tact  was  not 
found  by  the  court 

A  car^nl  examination  of  the  (pinion  of 
the  Arizona  Corporation  Commission  annexed 
to  the  complaint  In  this  case,  the  basis  for 
the  order  of  March  25.  1014,  wlU  disclose 
tliat  tbe  Corporation  CkHumlsslon  did  not  con- 
alder  the  matter  of  the  beginning  and  ter- 
mination of  the  Journey  laid  out  by  the  Camp- 
bell's United  Shows,  but  only  took  Into  Its 
consideration  tbe  matter  of  the  reasonable- 
ness of  rates  charged  by  railroad  companies 
for  transportation  between  points  In  Arizona. 
The  Issue  of  fact  whether  the  movement 
was  Interstate  commerce  Is  squarely  present- 
ed in  this  case,  and  Is  the  controlling  Issue 
joined  and  Incapable  of  determination  in 
tbe  absence  of  evidence  ot  the  entire  journey. 

The  defense  Introduced  substantial  evidence 
tending  to  show  that  It  moved  the  Camp- 
bell's United  Shows  from  Tucson  to  Phoenix 
under  a  rate  prescribed  by  the  federal  In- 
terstate Oommerce  Gommlsston ;  that  said 
shows  were  moved  from  Phoenix  to  a  point 
within  the  state  of  Oalifomla  stopping  at  a 
number  of  points  along  the  course  ot  the 
Journey,  hut  the  movement  was  made  pur- 
suant to  special  rate  contracts.  Hie  defend- 
ant introduced  evidence  tending  to  show  that 
about  March  6,  1914,  the  Campbell's  United 
Shows  opened  negotiationa  with  defendant. 
Southern  Pacific  Coml)any,  for  transportation 
"betwe^  Tucson  and  Phoenix,  with  a  proba- 
ble movement  to  other  points  In  Arizona  and 
In  Oalifomia,  at  that  time  explaining  that 
they  were  coming  from  Deming,  N.  M.,  into 
Tucson  over  the  El  Paso  St  Southwestern." 

The  t^wrter's  notes  of  the  bearing  before 
the  Corporation  Cwnmlsalon  resulting  in 
the  order  of  Mandi  25,  1914,  and  introduced 
as  a  portion  of  plaintiff's  Exhibit  B  in 
this  cause,  disclose  that  the  representative 
of  Cunpbell's  United  Shows,  Mr.  B.  L.  Wll- 


Uams,  being  examined  before  the  eommlasicn. 
was  a^ed: 

"Where  do  you  propose  to  go  from  heret 
"Mr.  Wffliama:  Prom  here  to  Prescott,  Clark- 
dale,  and  Kingmao,   and  from   ElDgman  to 
Needles,  and  then  Into  OBllfomia." 

Tbe  evidence  Is  therefore  without  conflict 
that  tbe  starting  place  of  this  organilzatlou 
ot  shows  was  Deming,  In  the  state  of  New 
Mexico,  and  its  8t<w>plng  place  was  wltbln 
the  state  ot  Oalifomia,  the  exact  point  In 
contemplatl(»  Is  left  in  doubt  by  the  evi- 
dence, but  that  the  route  tor  the  journey  de- 
termined upon  In  advance  of  starting  from 
Douli^  N.  M.,  was  through  Arizona  to  Need- 
les In  the  state  of  California,  with  the  ex- 
pectation ot  ftequent  stops  inddaitally  Along 
the  course  of  the  proposed  journey.  Is  clear- 
ly shown.  The  transportation  companies 
were  Informed  ot  the  proposed  route  of 
travel  from  tbe  place  of  beginning  to  Its 
termination  at  Needles,  Cal..  at  least.  Tbe 
propoaed  Inddratal  sttqtping  places  were  not 
disclosed,  nor,  perhaps,  fully  determined 
upon.  That  the  shows  would  stc^  at  Tucson 
and  at  Phoenix,  however,  was  definitely  de- 
termined, of  which  stops  the  transportation 
companies  Involved  had  informatlcm.  These 
facts  were  shown  before  the  Corporation 
Commission  before  Its  order  was  made  on 
March  20,  1014,  and  mwn  the  trial  ot  this 
cause  the  facts  are  undlq>uted.  Notwith- 
standing these  very  vital  and  con  trolling 
facts  before  the  court,  directly  bearing  on 
and  prima  facie  establishing  the  defendant's 
alleged  defense,  no  special  finding  or  any 
finding  with  regard  thereto  was  made  by 
the  court. 

Passengers,  baggage,  and  freight  move  In 
interstate  commerce,  and  are  therefore  sub- 
ject to  the  exclusive  regulation  of  tlie  laws 
of  Ccmgress  under  section  8  of  article  1  of 
the  United  States  Constitution  when  Uie 
movement  is  commenced  in  one  of  the  states 
with  the  intention  that  su<di  movement  shall 
oontlnue  and  ultimately  terminate  within 
another  state,  and  that  intention  is  consum- 
mated. It  la  not  the  contract  tor  the  rate 
of  transportation  which  controls  the  charac- 
ter of  the  movement  The  Incidental  inter- 
ruption of  the  movement  along  Its  course, 
either  voluntarily  or  Invtrfuntarily,  Is  not  the 
controlling  factor.  It  Is  the  commencement 
and  ending  of  tbe  ctmtlnuoos  journey  In  con- 
templation with  which  the  movement  be- 
gins which  fixes  the  character  of  interstate 
commerce  upon  the  thing  moved.  The  sever- 
al contracts  of  transportation  of  the  inter- 
state commerce  pnrsxiant  to  which  the  move- 
ment Is  commenced  and  continued  to  Its 
terminus  does  not  fix  the  character  of  the 
thing  moved.  The  fact  that  the  movement  is 
not  intended  to  proceed  without  incidental 
stop-overs,  or  under  one  qontract  or  that 
any  of  the  transportation  companies  han- 
dling the  movement  acts  tor  Itself  and  not  in 
conjunction  with  the  other  cmnecting  com- 
iwnles  In  the  noremoit  ot  the  diing;  do  ao( 
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Impair  the  Interstate  commerce  duuacter 
of  the  thing  moved,  nor  the  movement  par- 
ticipated in  by  the  several  transporting  com- 
panies. Hence  the  evidence  establishes  the 
fact  that  the  movement  of  the  Campbell's 
United  Shows  tnm  Tocson  to  Ptuenlx  was  a 
morement  along  a  connecting  link  of  the 
JOOTney  contemplated  and  commenced  at 
Demlng,  in  ttie  state  of  New  itexico,  and  in- 
tended to  terminate  within  the  state  of  GaU- 
fiHula,  In  die  coarse  of  which  journey  tibe 
Intsntioa  M  the  shipper  was  to  pass  over 
tbe  Southern  Pacific  Company's  road  from 
Tocson  to  PboBnlz  In  Oie  state  of  Arisona, 
as  a  definite  portion  and  ocmtlnuatlon  of 
mdi  jonmey,  of  wbldi  lntenti<Mi  the  South- 
ern Pacific  Company  had  fall  notice. 

Aa  a  condnsion  of  law  fnnn  these  facts, 
the  said  shows,  when  they  commenced  the 
Jonmey,  and  oontintilng  on  tb»  journey  from 
Tocson  to  Phcenlx,  were  In  cbaracter  moved 
In  Interstate  commerce.  The  attempt  of  the 
Arisona  Corporation  Commission  to  prescribe 
rtites  tibargeable  tor  sndi  movement  of  sndi 
interstate  commerce  is  an  interference  with 
a  matter  with  wbidt  the  said  Corporaticm 
CMnmlssion  has  no  jurisdiction,  and  as  a  con- 
sequence the  order  violated  by  the  Southern 
Padflc  Company  was  void,  and  Its  violation 
did  not  subject  the  Southern  Padflc  Com- 
pany to  punishment. 

When  goods  have  been  delivered  to  a  car- 
rler  for  tran^ortatlon  to  a  destination  In 
another  state,  and  when  they  have  actually 
started  In  the  course  of  transportation  to 
another  state,  such  goods  are  In  Interstate 
ctHnroerce.  Southern  Pac.  Terminal  Co.  v. 
Interstate  Commerce  Commission  and  Toung, 
219  U.  S.  498,  31  Sup.  Ct.  279.  W  L.  Ed.  310; 
Texas  A  N.  O.  B.  R.  Co.  v.  Sabine  Tram  Co., 
227  U.  S.  Ill,  33  Sup.  Ct  228,  57  L.  Ed.  442 ; 
Railroad  Commlaslon  v.  Worthlngton,  225  tJ. 
S.  101,  32  Sup.  Ct  653,  06  L.  Ed.  1004; 
United  States  v.  Union  Stockyard,  226  U.  S. 
288,  33  Sup.  Ct  83.  57  L.  Ed.  226;  Gulf,  O. 
A  S.  F.  B.  Co.  V.  Texas,  204  U.  S.  40S,  27 
Sup.  Ct  360.  61  L.  Ed.  MO;  Easdale  v.  A., 
T.  A  S.  P.  Ey.  Co.  (Kan.)  164  Pac.  164^-cltbig 
Lionisiaoa  R.  B.  Com'n  v.  T.  ft  P.  Ry.  229 
U.  S.  336,  38  Sup.  Ct  837,  67  L.  Ed.  1216,  and 
A^  T.  A  8.  F.  By.  Co.  v.  Harold,  241  U.  S. 
371,  36  Sup.  Ct  665,  60  L.  Ed.  1050.  Hence 
if  tbe  movement  fr<»n  Deming,  N.  M.,  to  Tuc- 
son, Ariz.,  is  considered  as  a  completed 
transaction,  certainly  tbe  movement  from 
Tucson  was  commenced  to  terminate  ulti- 
mately In  the  state  of  California,  and  the 
movement  on  the  journey  commenced,  the 
object .  moved  became  impressed  with  the 
character  of  Interstate  coounerce  and  the 
regulation  of  such  movement  as  to  rates  of 
tra  ngportatlon  remained  exclusively  with  the 
Interstate  Commerce  Commission,  because 
that  authwlty  had  acted  in  the  matter  and 
prescribed  the  rate  chargeable  for  the  trans- 
portatttm  ot  sndi  dass  of  commerce. 


The  judgment  in  this  case  Is  not  sustained 
by  the  evidence  nor  by  the  law.  I  am  of 
the  opinion  that  the  judgment  should  be 
vacated  and  the  cause  dismissed  for  tbe  rea- 
son the  Arizona  Corporation  Oommlsslon  did 
not  have  power  to  make  and  enter  the  order 
of  Mardi  26,  1914,  and  therefore  sudi  order 
was  a  nuUlty,  and  the  appellant's  failure  to 
obey  the  wdor  mated  no  liability  to  pnnish- 
ment 


PDQUA  V.  STATE. 


(1>  Aril.  «) 
(Or.  420.) 


(Sapmne  Court  of  Aiiaona.  May  19,  19170 
L  Gbiuinal  Law  ^11300— Vbhub—Puoi 

or  OfVBNBB. 

In  a  proseeatioa  tor  Intrododng  intoxicat* 
ing  liquor  into  tbe  state,  the  eoutentltn  that 
the  court  did  not  have  jurisdiction  for  the 
reason  that  the  liquors,  before  being  brought 
into  venue  county,  wore  actuaUy  introdaoed 
into  tbe  state  in  anothw  ooonty,  and  hsnoe 
that  the  offMise  was  ooomiltted  in  that  eounty, 
was  without  merit 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
Law.  Cest  Dig.  U  220.  221,  230.] 

2.  CaiuiNAL  Ijaw  ^»628(1)— FBooounoiia 

— iHSTBUOnONS. 
In  a  prosocutlOD  tot  introdudng  intoxicat- 
ing Uquors  into  the  state,  the  principle  of  law, 
stated  in  a  refused  requested  uutraction,  that 
"you  are  Instructed  that,  i>eton  yoa  are  justi- 
fied in  finding  the  defondaut  guilty,  yon  must 
be  satisfied  by  the  evidence  beyoiid  a  reann- 
able  doubt  tiiat  tbe  defendant  introduosd  the 
whisky  In  qnestluL  iato  this  state  for  an  un- 
lawful purpose,  that  is,  to  sell,  give,  barter  or 
dispoBO  <a  to  another,  he  is  not  guilt?  if  hs 
introduced  it  for  his  own  personal  use  or  con- 
sumption," was  fairly  stat^  in  a  given  Instme- 
tion  that:  "Tbe  court  instructs  the  ;|ury  that 
a  person  may  lawfully  introduce  whisky  Into 
this  atato  for  his  own  personal  use  or  assump- 
tion. That  is  no  crime,  and,  if  you  believe 
from  the  evidence  that  the  defendant  introduced 
tbe  whisky  in  question  into  the  state  2w  his 
own  perscmal  use  or  coasnmption,  it  is  your 
du^  to  acquit  him." 

[Ed.  Note— For  other  cases,  see  Okiminat 
Law.  Cent  Dig.  H  1992-1994,  S16&] 

3.  Cbiuihax.  Law  ^823(1)  —  Affkal  —  In- 

BTBUOnON. 

In  a  prosecution  for  introducing  intoxicat- 
ing liquor  into  the  state^  where  the  court  gave 
an  instruction  which  fairly  stated  the  law,  no 
error  was  committed  In  refusing  to  give  an- 
other which  sets  forth  the  same  principle  of 
law.  but  by  a  different  arrangement  of  the 
language  used  to  express  the  idea  involved. 

[Ed.  Note.— BVtr  other  cases,  see  Criminal 
Law,  Cent  Dis.  {{  1992-1994,  3168.] 

4.  WiTHXSSifl  «=S3337(4)  —  BrinnrcB  —  Ix- 

PKAOHHKNT  OW  AOOUBID. 

In  a  proeecutloo  for  introducing  intozleat' 
ing  liquor  into  the  itate,  where  the  defense  was 
that  uie  liquor  which  the  defendant  admits  he 
introduced  from  California  was  for  his  own  pcr- 
aonaX  use,  and  not  for  ill^al  disposldon,  and 
be  testified  to  that  effect  the  state  had  the 
right  to  test  the  matter  of  defendant's  purpose 
in  introducing  the  liquors  by  cross-examination 
into  that  Issue,  and  U>  ask  toe  questims  wheth- 
er it  was  the  first  time  he  had  brought  liquors 
into  tbe  state  and  if  he  bad  not  mue  r^ular 
tripB  for  such  purpose^ 

fEjd.  Note.— For  other  esses,  see  Wltuisses, 
Cent  Dig.  I  1131.] 


»Far  otltv  eaiSi  sn  same  tople  sad  KBT-NUHBBR  la  all  K«T-Numbmd  DlSMts  and  Indtxas 
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6.  WlTNEBSES  ®=3380(2)  —  Etidencb  —  IM- 

PEACBUENT  OF  ACCUSED. 
In  a  proeecatioD  for  fntrodudn?  Intoxicat- 
ing liquors  into  the  state,  where  the  defendant 
on  direct  examinntioa  and  in  support  of  bis 
defense  stated  that  bo  introduced  the  liquors 
for  personal  use,  and  on  croes-ezamination  de- 
nied that  he  had  broagbt  in  other  lots,  evidence 
offered  by  the  state  in  robuttal,  tending  to  sharw 
tbat  defendant  had  made  other  and  different 
statements  of  the  intended  use  of  the  liquors 
be  had  brought  in,  was  relevant  and  competent 
as  bearing  on  the  defense  offered. 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §i  1211,  1219.] 

6.  Cbiminai.  Law  «==>371(10)  —  Evidence  — 

Admissibility. 
Evidence  of  trips  mado  by  defendant  to 
tbe  same  place  and  of  loads  of  whisky  brought 
becli  by  bin  other  than  the  load  In  question  was 
also  admissible. 

[Ed.  Note.— For  other  cases.  Me  Criminal 
Law.  Cent  Dig.  H  830.  831.] 

Aj^ieal  ifitHn  Saperior  Court,  Maricopa 
Oonnty;  R.  O.  Stanford,  Judge. 

R.  H.  Fuqua  was  ctmTicted  of  tbe  t^ense 
of  Introdncliig  iDtoxlcatlng  liquor  Into  tlie 
state.  In  violation  of  law,  and  he  appeals. 
Affirmed. 

Baker  &  Baker,  of  Phoenix,  for  appellant. 
Wiley  E.  Jones,  Atty.  Gen.,  and  R.  Wm. 
Kramer  and  Geo.  W.  Harben,  Aast  Attjrs. 
Gen.,  for  the  State.. 

CUNNINGHAM,  J.  The  appellant  bought 
a  large  quantity  of  whisky,  wine,  and  beer, 
at  Imperial,  In  the  state  of  California.  He 
loaded  tbe  Uquor  In  an  automobile  in  cases 
and  suit  cases,  and  placed  tags  on  tbe  cases 
indicating  their  contents.  A  quilt  used  for 
bedding  was  thrown  over  the  load  In  the 
automobile,  and  the  suit  cases  were  placed 
on  the  outside  attachments  of  the  machine. 
No  attempt  was  made  to  conceal  the  char- 
acter of  the  load  carried. 

The  appellant  testlded  as  follows: 

"We  crossed  the  Colorado  river  at  Yuma  over 
the  new  state  bridge,  and  came  into  Arizona 
at  Yuma,  in  Yuma  county,  Ariz.  We  stopped 
in  Yuma  for  a  little  while  on  tbe  public  street, 
and  then  came  on  towards  Phcenix  to  a  place 
near  Buckeye,  in  Maricopa  county,  where  we 
were  arrested.  I  intended  to  drink  myself  this 
liquor  I  brought  in,  and  never  Intended  to  sell 
it,   *   *   *  nor  dispose  of  it  to  any  one  else." 

On  cross-examination,  the  county  attorney 
was  permitted,  over  tbe  objection  of  appel- 
lant, to  Inquire  of  the  appellant  whether  he 
had  made  a  number  of  trips  to  the  same 
place,  other  than  the  trip  he  admitted  he  did 
make.  The  purpose  for  which  the  county 
attorney  asked  the  questions  was  to  cross- 
examine  the  appellant  "relative  to  his  use  of 
wblsky,  as  a  person  who  drinks  that  you  In- 
quired Into."  The  objections  raised  were 
that  the  matter  was  not  proper  cross-exami- 
nation, that  the  questions  tend  to  show  the 
commission  of  another  offense,  and  that  It  Is 
immaterial  and  Irrelevant  The  witness  de- 
nied that  be  made  frequent  trips  and  re- 
turned with  int<aicatlng  liquors.    The  wlt- 


I  ness  was  asked  whether  witness  had  not 
made  statements,  at  tbe  time  of  his  making 
a  second  trip,  to  another  named  person  to 
tbe  effect  that  witness  was  bringing  the  liq- 
uors in  for  a  certain  named  person.  This 
was  objected  to  on  the  grounds  that  It  Is  Im- 
proper examination,  that  It  Is  immaterial. 
Irrelevant  Incompetent,  and  improper  cross- 
examination,  a'nd  offered  for  the  purpose  of 
prejudicing  the  Jury  against  the  defendant. 
These  objections  were  overruled.  The  ap- 
pellant, in  answer  to  all  of  the  questions,  an- 
swered in  the  negative.  The  matters  to 
which  these  objections  were  raised  were 
gone  Into  In  detail.  At  all  times  tbe  defend- 
ant answered,  vhea  required  to  answer.  In 
the  negative. 

When  the  defeodant  had  rested  his  case, 
the  state  in  rebuttal  Introduced  testimony 
tending  to  contradict  the  denials  made  by 
the  appellant  on  his  cross-examinatioti.  Tbe 
charge  against  a  codefeodant  was  dismissed 
by  the  prosecution,  and  the  codefendant  tes- 
tified as  a  witness  for  the  state.  The  Jury 
returned  a  verdict  of  guilty.  The  court  pro- 
nounced a  Judgment  of  conviction  accord- 
ingly. From  the  Judgment  and  from  the  or^ 
der  refusing  a  new  trial,  tbe  defendant  ap- 
peals. 

[1]  Tbe  appellant  contends  that  the  su- 
perior  court  of  Maricopa  county  has  no  ju- 
risdiction of  the  offense,  for  the  reason  the 
offense  was  committed  in  Yuma  county,  and 
not  In  Maricopa  county,  as  the  Intoxicating 
liquors  were  actually  introduced  into  the  state 
within  Yuma  county.  Consequently,  he  ar- 
gues that  the  offense  was  committed  wholly 
In  Yuma  county.  This  court.  In  Reynolds  v. 
State,  18  Ariz.  — ,  161  Pac.  885,  considered 
the  question  here  presented,  and  a  majority 
of  the  court  resolved  tbe  question  against 
the  appellant's  contention.  I  adhere  to  tbe 
ruling  there  made. 

The  defendant  requested  the  court  tn  witt- 
ing to  give  the  following  Instruction: 

"You  are  instructed  that  before  you  are  jus- 
tI6cd  in  finding  the  defendant  guilty,  you  must 
be  satisfied  by  tbe  evidence  beyond  a  reason- 
able doubt  tbat  tbe  defendant  introduced  the 
whisky  in  question  into  this  state  for  an  unlaw- 
ful purpose;  that  is,  to  sell,  give,  barter,  or 
dispose  of  to  another.  Ho  is  not  guilty  if  he 
introduced  it  for  his  own  personal  use  mr  con- 
sumption." 

The  court  refused  to  give  this  Instruction, 
of  which  order  the  appellant  complains. 

At  the  written  request  of  the  defendant, 
the  court  gave  the  following  Instruction: 

"The  court  instructs  the  jury  that  a  person 
may  lawfully  introduce  whisky  into  this  state 
for  hia  owQ  pei8<mal  use  or  consumption,  ^iiiat 
is  no  crime,  and,  if  you  believe  from  the  crvl* 
donee  that  Uie  defendant  introduced  the  whisky 
in  question  into  tbe  state  for  his  own  personal 
use  or  consumption,  it  is  your  duty  to  acquit 
him." 

[2,  3]  Before  the  recent  amendment  of  the 
prohibition  laws  of  the  state,  these  instruc> 
tions,  the  one  given  and  the  one  refused,  fair- 
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ly  sUted  (he  law.  Having  given  one,  no  er- 
ror was  committed  by  tbe  court  In  refusing 
to  give  anotlier  which  sets  forth  the  same 
principle  of  law  but  by  a  different  arrange- 
ment of  the  language  used  to  express  the 
Idea  Involved. 

[4]  Tbe  appellant  complalos  ot  the  Inquiry, 
(Ni  cross-examination,  over  his  objection  "if 
this  was  the  first  time  he  had  ever  brought 
any  load  of  whisky  into  the  state,  and  If  he 
had  not  made  regular  trips  to  Imperial, 
bringing  In  whisky  each  time.  The  objection 
was  made  on  the  ground  that  It  was  not 
proper  cross-examination  of  the  defendant, 
and  for  the  further  reason  that  it  tended  to 
atiow  tbe  commission  of  another  offense." 

The  sole  defense  offered  by  the  defendant 
was  that  the  liquors,  he  admits  that  he  In- 
troduced from  the  state  ct  California,  were 
introduced  by  him  for  purposes  of  his  owu 
pmonal  use,  and  not  for  illegal  disposition 
by  hln).  The  appellant  on  his  direct  exami- 
nation ao  testified.  Thereupon  the  state  had 
tbe  right  to  test  the  matter  of  the  defend- 
ant's purpose  for  introducing  the  liquors,  by 
a  cn»s-examinatloD  Into  that  Issue  injected 
Into  the  trial  for  the  first  time  by  the  de- 
fiaidant's  evidence  In  chief.  The  inquiry 
made  was  both  relevant  and  material  to  the 
Issue  raised. 

[S,  I]  The  evldmce  offered  by  the  state  in 
r^uttal,  of  which  complaint  is  made,  that  is, 
evidence  tending  to  show  that  defendant 
made  other  and  different  statements  of  the 
use  to  which  the  liquors  which  he  brought  In 
were  intended  for,  was  relevant  and  compe- 
tent as  bearing  on  the  defense  offered.  Tbe 
evidence  of  trips  made  by  the  defendant  to 
the  same  place  and  loads  of  whisky  brought 
beck  by  him  other  than  tbe  load  In  question 
In  this  case  was  also  pertinent  to  the  Issue 
raised  on  the  part  of  the  defendant 

The  trial  court  did  not  err  in  admitting 
the  testimony  of  which  appellant  has  com- 
plained. I  am  of  the  opinion  the  record  la 
free  from  reversible  error.  Consequently, 
the  Judgment  must  be  affirmed. 

FBANEUN,  O.  J.,  and  ROSS,  J.,  concur. 


<19  ArU.  44) 

UARSHAUi  T.  STATB. 


(No.  421.) 


(Supreme  Court  of  Arizooa.  May  19, 1017.) 
1.  Criminax.  Law  «s>1186(4)— Naiunq  Db- 

nNDANTS  IN  STATEUKHT  CBARGINO  ACTB. 

Where  the  names  of  defendants  were  given 
In  tbe  title  of  tbe  information,  and  tbe  charg- 
ing part  referred  thereto  by  tbe  use  of  the  words 
"said  defendants,"  tbe  information  wag  suffi- 
cient, altbough  defendants  were  not  named  in 
the  statement  chargine  tbe  offense,  in  view  of 
Pen.  Code,  1913,  (  v4C  providing  that  no  infor- 
mation is  insufBcient,  nor  can  the  trial,  judg- 
meot,  or  other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  matter 
of  form  wliicn  does  not  tend  to  the  prejudice  of 
a  substantial  right  of  tbe  defendant  upon  its 
merits. 


2.  Cbtminai,  Law  ^9ll86(4>  ^  AXXKOATXOlf 

OF  Filing. 
The  information  was  suHicient,  although  It 
did  not  allege  the  date  of  filing. 

3.  Intoxicating  Liquobs  4ts3236(4)  —  Ih- 

PORTATION  INTO  StATE— EVIDENCE— SUFBl- 
CIENCT. 

In  a  prosecution  for  illegal  transportation 
of  whisky  over  state  Une,  evidence  held  suf- 
ficient to  justify  jury  in  drawing  inference  that 
accused  advised  and  encouraged  the  unlawful  in- 
troduction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  CenL  Dig.  §{  305,  306.] 

Appeal  from  Superior  Court,  Qraham  Coun- 
ty; A.  G.  McAllster,  Judge. 

William  Henry  Marshall  was  convicted  of 
the  unlawful  introduction  of  Intoxicating 
liquors  into  the  stat^  and  he  appeals.  Af- 
firmed. 

W.  K  Dial,  of  Saffotd,  for  appelant. 
Wiley  EL  Jimes,  Atty.  Gen.,  and  R.  Wm. 
Kramer  and  Gteo.  W.  Harben,  Aast  Attys. 
Gen.,  for  the  State. 

(XTNNINGHAH,  J.  The  appellant  demur- 
red to  tJie  infbrmation  filed.  The  demnrrer 
is  upon  the  grounds  that  the  information 
does  not  substantially  contcwm  to  the  re- 
quirements of  paragraph  936,  Penal  Code  ot 
Arizona  1013,  In  tbe  particular  that  It  does 
not  name  tbe  party  charged  with  the  oomr 
mls^on  of  the  offense  in  the  body  of  the  In- 
formation, and  that  It  is  not  direct  and  cer- 
tain as  It  regards  the  party  charged,  as  re- 
quired by  paragraph  936,  Penal  (3ode  1913. 
The  demurrer  was  overnded. 

[1,2]  Tbe  infonnatlon,  omitting  the  title 
of  tile  court,  la  as  follows: 

"The  State  ot  Arizona,  Plaintiff  v.  Ed  Knight. 
James  Bozelli,  William  Marshall,  Tom  Wil- 
liams, Joee  Garcia,  C.  B.  (John)  Hellings,  De- 
fendants. Informatitu.  In  the  name  and  by 
the  authority  <rf  tbe  state  of  Arizona,  said  de- 
fendants are  accused  by  the  county  attorney  <d 
Graham  county,  state  of  Arizona,  by  this  in- 
formation, of  the  crime  of  misdemeanor,  com- 
mitted as  follows:  That  said  defendant,  on  or 
about  tbe  13tb  day  of  April,  1916,  and  before 
the  filing  of  this  information,  at  and  In  tbe 
county  of  Graham,  state  of  Arizona,  willfully, 
knowingly,  uDlawfutly,  did  introduce  into  the 
state  of  Arizooa,  ana  into  the  county  of  Gra- 
ham in  said  state,  intoxicating  liquors,  to  wit, 
whisky,  contrary,"  eta 

Paragraph  934,  Penal  Code  of  Arizona 
1913,  requires  that  the  Information  must  con- 
tain: (1)  Tbe  title  of  the  action,  specifying 
the  name  of  tbe  court  to  which  the  same  Is 
presented  and  the  names  of  tbe  parties.  (2) 
A  statement  of  the  acts  constituting  the  of- 
fense in  ordinary  and  concise  language,  and 
In  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  Intend- 
ed. Paragraph  935,  Id.,  sets  forth  a  form 
for  informations,  and  declares  that  If  tbe 
form  suggested  and  set  forth  is  substantially 
followed  the  information  Is  sufiicienL  The 
information  filed  does  not  allege  tbe  date  of 
the  filing.  The  names  of  the  defendants  are 
given  In  the  title  of  the  action,  but  not  specie 
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fled  Hi  the  statement  dtarglng  tlie  acts  con- 
stttotlns  tbe  oftense.  The  Utle  of  the  ac- 
tion 1b  referred  to  for  the  names  of  the  par- 
ties <Aarged  by  the  use  of  ttie  words  "said 
defendants."  Paragraph  936,  Id.,  requires 
that  the  lnformatl<ni  must  be  direct  and 
certain  as  It  regards:  (1)  The  part?  charg- 
ed; ^)  the  offense  charged ;  @)  the  partlcn^ 
lar  (drcumstances  of  the  off«ise  charged, 
when  necessary. 

"The  •  •  •  ioformation  Is  sufficient,  if  it 
can  be  nnderBtood  therefrom:  •  *  •  (3)  That 
the  defendant  is  named,  or  if  his  name  cannot 
be  discovered,  that  he  is  deBcriI>ed  by  a  ficti- 
tious name.  •  *  •  "  Paragraph  943,  Penal 
Code  1913. 

"No  •  •  *  information  is  insufficient,  nor 
can  the  trial,  judgment  or  other  proceedings 
thereon  be  affected,  by  reason  of  any  defect  or 
imperfection  in  matter  of  form  vbich  does  not 
tend,  to  the  prejudice  of  a  Bubataotial  right  of 
the  defendant  upon  its  merits."  Paragraph  944, 
Penal  Code  1913. 

The  appellant  Is  named  In  the  title  of  the 
actlmi,  and  that  name  Is  clearly  referred  to 
in  ttie  commencMuent  of  the  Information  by 
the  words  *^ld  defendants."  The  defend- 
ants  named  In  the  title  of  the  action  and  so 
referred  to  are  certainly  the  parties  directly 
charged.  Can  this  be  misunderstood?  This 
d^limdant  is  most  certainly  named  within 
the  four  comers  of  the  information,  and  as 
certainly  the  information  charges  this  de- 
fendant with  the  commission  of  the  allied 
offense.  If  we  should  hold  otherwise,  we 
would  disregard  paragraph  944  of  the  Penal 
Code  of  Arizona  of  1913.  and  hold  that  the 
Information  is  imperfect  and  defective  In 
form,  but  has  no  tendency  to  tbe  prejudice 
of  a  substantial  right  of  the  defendant  npon 
the  merits.  The  omission  of  the  date  on 
which  the  accusation  Is  made  by  the  county 
attorney,  and  the  reference  to  the  title  of 
the  cause  for  the  name  of  the  party  charg- 
ed Is  a  practice  to  be  discouraged  In  the 
DWBt  posttiTe  t«*ma,  but  after  all  these  mat- 
ters as  thi^  occnr  in  this  parUcnlar  Infor- 
mation are  nothing  more  Important  than  de- 
fects and  imperfections  In  the  form  of  the 
information,  and  do  not  seem  to  prejudice 
the  rights  of  this  amwllant  upon  a  consider- 
ation of  a  demurrer.  Tbe  donnrrer  was 
OTermled  without  the  commission  of  reversi- 
ble error. 

[S]  The  fact  in  issue  at  the  trial  was 
whether  tbe  def^dant  Marshall  was  ccm- 
cemed  in  the  act  of  transporting  the  whisky 
over  the  state  line.  The  appellant  conceded 
that  he  left  Globe  and  went  to  Lordsburg, 
N.  M.,  tor  the  purpose  of  buying  whisky 
and  brli^ng  the  whisky  bade  to  Globe ;  that 
he  went  to  Lordsburg,  arriving  there  about 
11  o'clodE  in  tbe  morning;  that  he  met  a 
man,  who  stated  hfs  name  was  Harris;  that 
Harris  Informed  defendant  that  defendant 
could  get  all  the  whisky  wanted  at  Duncan, 
Ariz.,  from  a  man  driving  a  wagon;  and 
that,  if  defendant  would  return  by  the  way 
(tf  Duncan,  he  would  meet  the  said  driver 
of  the  wagon,  tsom  whmn  defvidant  could 


get  the  Q>irit8  wanted,  and  ende  the  paial- 
ty  of  the  law  for  Introducing  the  whisky  In- 
to the  state.  Defendant  followed  the  in- 
structions given  him  by  the  man  calling  him- 
self Harris,  and  met  the  "boose"  wagon  at 
the  time  and  place  Harris  Informed  defend- 
ant he  would  meet  It,  and,  after  defoidant 
informed  the  driver  of  the  "boose"  wagon 
that  he  (defendant)  had  seen  Harris  in  Lords* 
burg,  thai  no  trouble  was  raoountered  in 
having  17  cases  of  whisky  tran^erred  from 
the  "booze"  wagon  into  defenduit's  posses- 
sion, but  this  transfer  took  place  4n  Arizona. 

Conrts  have  never  applied  the  admiralty 
rules  which  recognizes  tbe  vessel  of  one  na- 
tion within  the  waters  of  another  nation  as 
within  tbe  Jurisdiction  of  its  home  to  "booze 
ships"  crulaing  about  the  Soutbwestwn  des- 
ert stretches  and  unconsciously  crossing  a 
state  line.  The  "booze"  wagon  mentioned  in 
the  testlmooy  In  this  case,  from  the  desorlp- 
tion  given  of  its  contents,  was  a  tramp  ves- 
sel of  tbe  desert  launched  in  the  wet  state 
of  New  Mexico,  and  cruising  along  under 
tbe  radio  orders  of  Harris.  It  was  a  mat- 
ter for  tbe  jury  to  determine  whether  the 
appellant,  Marshall,  as  a  fact  received  the 
possession  of  the  whisky  within  the  state  of 
New  Mexico,  and  caused  it  to  be  Introduced 
into  Arizona  for  tbe  purposes  of  sale,  or 
whether  he  went  to  Lordsburg,  N.  M.,  for 
Information  as  to  where  be  could  get  the 
whisky  closer  home,  and  there  found  this 
"Desert  Spiritual  Admiral"  Harris,  and  from 
him  did  get  tbe  information  sought,  and  suc- 
ceeded in  evading  the  laws  of  the  state  of 
Arizona.  No  rational,  fair  Jury  would  be- 
lieve tlutt  Marshall  was  not  concerned  In  In- 
troducing tbe  whisky  Into  Arizona.  Because 
Marshall  conveniently  met  a  man  driving  a 
wagon  loaded  with  whisliy,  all  within  Ari- 
zona, and  got  the  wblsky  from  tbe  wagon 
and  paid  for  it,  all  within  Arizona,  la  evi- 
dence that  the  wblsky  was  delivered  to  Mar- 
shall within  Arizona;  but  tbe  fact  remains 
that  tbe  whisky  In  the  wagon  belonged  In 
Lordsbu^,  N.  M.,  that  it  was  tander  the 
control  of  a  man  calling  himself  Harris,  and 
that  It  was  sent  into  Arizona  trom  New  M^- 
Ico  for  tbe  purpose  of  being  delivered  in 
Arizona  to  the  persons  designated  by  Har- 
ris, Including  Marshall,  and  to  be  paid  ft»r 
on  delivery. 

Did  Marshall  aid  and  abet  the  tntroduc- 
tion  of  the  whisky  into  Arizona,  or,  not  be- 
ing present,  did  he  advise  and  encourage 
Budi  unlawful  introduction?  If  the  Jury  be- 
lieved all  vt  Marshall's  and  Hdltngs*  testi- 
mony, they  must  therefrom  believe  that  Mar- 
shall and  Hellings  did  not  directly  commtt 
the  art  of  passing  the  whisky  over  tbe  state 
line.  So  believing,  the  Jury  are  Justlfled  In 
drawing  the  Inference,  trom  all  the  Acts 
and  clrcnmstances  in  evldraice,  that  Marshall 
did  advise  and  oioonrage  tbe  introdoctlon 
of  sndi  whisky  into  the  state  by  Harris  and 
the  man  in  charge  of  the  "booze"  wagon. 
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WIthoat  Uke  least  doubt  the  "booze"  vagon 
was  on  the  road  "this  side  of  Dnncan"  bj 
prorlons  arrangement  made  by  Marshall  with 
the  man  calllQg  himself  Harris.  It  is  not 
reasonable  to  believe  that  a.  man  will  load 
a  wagon  with  whisky  and  drive  along  the 
pnbUc  traveled  highways  of  Arizona,  accost- 
ing all  the  strangers  he  may  meet  traveling 
tlie  road,  and  offering  to  sell  whisky  In 
wholesale  lots,  without  some  knowledge  that 
the  person  met  la  in  search  of  whisky,  more 
particularly  when  the  highway  Is  one  lead- 
ing directly  Into  a  state  where  whisky  is 
sold  lawfully,  and  the  travelers  are  coming 
from  the  direction  of  the  licensed  sale  places. 
1^  Jury  are  Justified  In  drawing  the  In- 
ference  of  fact,  from  all  of  the  circumstances 
In  evidence  surrounding  the  transaction,  that 
Marshall  advised  and' encouraged  the  unlaw- 
ful Introduction  of  the  whisky  in  question 
from  the  state  of  New  Mexico  Into  the  state 
of  Arizona. 

Upon  the  whole  case  I'  am  satisfied  that 
the  xippellant  has  been  awarded  a  fair  and 
impartial  trial,  and  has  been  Justly  oonrtctr 
ed  of  the  olfense  charged.  Oonseqaently  tba 
lodgment  must  be  affirmed. 

ntANEIJN,  a  J.,  and  BOSS,  concur. 


<19  Ariz.  49) 

MUSBAT  et  al.  T.  STATE.  (No.  419.) 

(Supreme  Court  ot  Arlxona.    May  1%  1917.) 

1.  CsnnNAi.  Law  «s3633(1)— Cbzicxnal  Pbos- 

ECTJTIOS— CO.NDUCT  OT  TbIAL. 

The  ezfaibition,  during  a  trial  for  introdndng 
intoxicating  liquors  into  the  state,  of  a  black- 
board showing  two  other  similar  indictments 
against  defendant,  and  collecting  in  the  conrt- 
romn  large  qnantities  of  whisky  involved  In  such 
other  cases,  was  improper,  where  the  sole  de- 
fense was  that  accused  recaved  the  whisky  In- 
side the  state. 

(Ed.  Not&— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  H  1400^  1401«  14S3,  1459.] 

2.  IirroxiOATiiia  Liquobs  «b^89(3)  — Cumi- 
NAL  Psosicunoii— iMSTBUcnona 

Tn  a-  prosecutim  for  bringing  intoxicating 
Uqnors  into  the  state,  evidence  that  accused, 
when  arrested  while  driving  from  the  state  line 
with  intoxicating  Uquftrs,  st^ed  that  It  cost  him 
an  additional  amount  to  have  such  Uquors 
brought  and^  delivered  to  him  within  the  state, 
warrants  an  instruction  that  persons  aiding, 
etc.  In  the  introduction  of  liquor  into  the  state 
are  guilty  as  princiiwla. 

{Ed.  Note.— For  other  cases,  sea  Intoxicating 
liquors.  Cent  Dig.  |  332.] 

3.  iHToxiCATmo  LiqvoBS  ^236<4>  —  Suin- 
oxKNCT  or  Btidsngk  —  ImisonDcnoif  Into 
State. 

Sacb  erldenee  sustahu  a  conviction  tor  un- 
lawfolly  introducing  Uquors  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  SI  305,  306.] 

4.  iHTOXICATDf  a  LlQUOBS  ^>231  —  Cbihihai. 
PBOSBCUTION— AoiflSSIBIUTT  OT  EVIOBNOK. 

In  a  prosecution  for  tntrodncing  liquors  into 
the  state,  where  the  sole  defense  was  that  ac- 
cused received  it  within  the  state,  labels  and 
intf^nal  revraoe  stamps  showing  the  liquor  was 


whisky  and  time  and  place  of  bottling  are  Inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  IntoKicatiBg 
Liquors,  Cent  Dig.  |  291.] 

S.  CniianAL  Law  «s>ii6(Ki)  —  Anux.  Air» 
Ebbob— Hauclbbs  Ebbob. 
The  error  in  admitting  sndi  evidena^  Is 

harmless. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  3130,  3137.] 

a.  IirroxicATmo  Liquors  ^236(4)  —  Chimi- 

KAL  PbOSBCUTION  —  SUITICIBWCT  OV  EVZ- 
DENCK. 

In  a  prosecution  for  introduclne  Intoxicating 
Ifqaor  into  the  state,  evidence  sufficient  to  sus- 
tain conviction  of  one  defendant  does  not  sustain 
a  convictitm  of  his  companion,  who  was  not 
shown  to  have  been  interested  dther  In  the  liq- 
uor. Its  purdiaae,  or  in  the  automobile  used  te 
convey  it 

[Kd,  Note. — For  other  cases,  see  Intoxlcatiag 
liquors.  Cent  Dig.  »  805,  306.] 

7.  Criminal  Law  «=>1166%(1>— Apful  aud 

Ebbob— Ha  sMLEsa  Ebbob. 
A  conviction  for  introducing  intoxicating  llq> 
uors  into  the  state  based  upon  the  admtosions  of 
accused  and  attendant  circumstances,  the  sole 
defense  being  that  the  liquor  was  received  inside 
the  state,  will  not  be  reversed  because  the  jury 
was  erroneously  informed  that  other  similar 
charges  were  pending  against  accused  and  the 
liquor  involved  in  such  cases  was  shown  them. 

[Ed.  Note.— For  other  cases,  see  Qkimlnsl 
Law,  Cent  Dig.  M  S119-8122,  812&] 

Appeal  from  Superior  Court,  Godilse  Ooon- 
ty;  O.  J.  Baogbn,  Judge. 

James  Murray  and  Andy  Johnson  were 
convicted  of  introducing  intoxicating  liquor 
into  Cochise  county,  Arizona,  and  appeaL 
Reversed  and  remanded  with  directions  to 
dismiss  as  to  defendant  Murray,  antt  afflnned 
as  to  defendant  Johnson. 

Alexandw  Murry  and  S.  E.  l^mUams,  both 
of  Bisbee,  for  appellants.  Wiley  B.  Jones, 
Atty.  G«i.,  and  Oea  W.  Harben  and  B.  W. 
Kramer,  Aast  Attya.  Ool,  Anr  tl^  Statsi 

BOSS,  J.  Tt»  appeUanta  were  tried  and 
convicted  on  the  durgs  of  tntrodndng 
wbl8l7  Into  Cocblse  county.  Aria.,  fMmi  the 
state  of  New  Mexico,  In  violation  of  the 
prohibition  amendmoit  From  the  Jndgmoit 
of  eonvlcdoD,  th«y  ai^aled. 

[1]  Appellants  complain  of  certain  atag- 
inga  or  settings  of  the  courtroom,  whldi  thaj 
claim  were  calculated  to  preJiAllce  their 
rli^ts  In  the  eyes  of  the  Jury.  It  waa  tba 
custom  of  the  trial  court  to  cause  to  be  placed 
upon  a  blackboard  In  the  trial  conrt  room  la 
the  morning  b^tMce  opening  conrt  th»  title  oC 
each  case  to  be  tried  during  the  day.  On  the 
day  this  case  was  called  for  trial,  there  ap- 
peared on  the  blackboard  in  plain  view  oi 
the  Jury  the  following  calendar  for  the  day : 

"Na  712:  State  v.  Andy  B.  Jdmson. 

"No.  885:  SUte  t.  Andy  B.  Johnsoa  snd 
James  Murray. 

"No.  844:  State  t.  Andy  B.  Johnsoa  and 
James  Kilcoyne." 

The  prosecution  had  also  brought  Into  the 
courtroom  and  placed  In  view  of  the  jury 


'or  other  oases  mo  same  toplo  and  KXY-NUHBEB  ta  all  Key-Nttmbarsd  DlgwU  and  lodeiet 


Digitized  by 


Google 


316 


165  PACIFIC  REPORTER 


panel  as  tbej  assembled  in  the  eourtroom  the 
following:  Twenty  cases  of  whisky  admit- 
tedly the  whisky  the  defendants  were  charge 
ed  with  Introdudng  Into  the  state  in  the 
ivesent  case;  dght  cases  of  whisky  identlfled 
wl^  cause  No.  844;  and  twelve  cases  of 
whisky  identified  with  cause  No.  712. 

Upon  the  opening  of  court,  and  before  the 
Jury  was  drawn  and  impaneled,  appellants 
moved  the  court  to  strike  from  the  black- 
board the  number  and  title  of  all  cases 
against  appellant  Johnson,  excepting  the  one 
then  to  be  tried,  and  also  to  order  removed 
from  the  courtroom  the  20  cases  of  whisky 
identified  with  causes  Nos.  712  and  844.  The 
court's  denial  of  this  motion  Is  assigned  as 
error. 

It  must  be  admitted  that  the  case  was 
well  and  attractively  staged  and  the  settings 
admirably  placed  for  the  iKrformance  about 
to  take  place.  Indeed,  It  was  stag^  with 
as  little  regard  to  the  forms  of  law  as  the 
average  scenario  trial  in  a  moving  picture 
show.  The  appellant  Johnson  was  placarded 
upon  the  blackboard  not  once,  but  thrice; 
he  had  fractured  the  majesty  of  the  law  as 
many  times  as  the  cock  had  crowed  before 
Peter  forsook  his  Master.  The  Jury  was 
warned  that  he  was  at  least  adept,  if  not  an 
expert,  in  the  art  of  bootlegging;  they  were 
thus  notified  that  he  was  a  habitual  law- 
breaker and  a  bad  man  generally. 

The  more  to  Impress  them  of  his  criminal 
tendencies  and  the  certainty  of  his  guilt, 
booties  galore  of  his  prowess  In  bis  par- 
ticular field  of  operation  were  displayed  In 
the  courtroora.  In  addition  to  the  20  cases 
of  wet  goods  Involved  In  the  case  on  trial, 
20  more  cases,  presumably  the  fruits  of  bis 
exploits  at  other  times  and  occasions,  were 
present  In  the  courtroom  for  the  purpose  of 
letting  the  Jury  have  an  insigbt  into  all  other 
charges  then  pending  against  appellant  John- 
son- While  professedly  trying  one  case 
against  appellant  Johnson,  adroitly  and 
cunningly,  with  the  sanction  of  the  court, 
the  stage  of  action  was  so  arranged  and  set 
as  to  throw  upon  the  canvas  in  plain  view 
of  the  Jury  a  multiplicity  of  crimes  in  wlilch 
he  was  accused  of  participating. 

Every  one  charged  with  crime  Is  entitled 
to  a  fair  and  Impartial  trial,  and  this  Is  true 
whatever  the  character  or  grade  of  the  of- 
fense. The  scales  of  Justice  should  always 
be  adjusted  for  all  alike.  Neither  many  nor 
flagrant  violations  of  the  law,  nor  public 
clamor  for  convictions,  should  have  any  place 
or  influence  in  a  court  of  Justice.  The  same 
rules  of  evidence  and  the  same  orderly  and 
dignified  conduct  should  be  observed  In  the 
trial  of  all  cases. 

While  the  custom  of  the  court  in  placing 
upon  the  blackboard  the  trial  calendar  of 
the  day  is  commen'dable,  in  that  It  advises 
litigants  and  lawyers  alike  to  be  ready  on 
the  call  of  their  cases,  yet  In  this  case  it 
was  likely  to  prejudice  the  rights  of  appellant 
Johnson,  and  thereon  should  not  hare  been 


exposed  to  the  Jury  at  all.  The  court  should 
have  cleared  the  blackboard  of  the  other  two 
cases  on  his  own  motion  and  without  being 
requested  to  do  so  by  appt^llant  Johnson. 

The  fruits  of  crime  and  the  means  and  in- 
struments with  which  crimes  are  committed 
are  frequently  Introduced  In  evidence,  and 
may  generally  be  said  to  be  competent  when 
there  is  any  controversy  as  to  the  manner  in 
which  the  crime  was  committed  or  the  means 
used  in  Its  commission.  In  the  present  cas^ 
the  crime  charged  was  the  introduction  of 
whisky  Into  the  state  from  without  the  state. 
The  corpus  delicti,  therefore,  was  the  in- 
troduction of  the  liquor.  There  was  no  ques- 
tion as  to  the  character  of  thp  liquor  or  as  to 
Its  quality  or  as  to  the  ownership  or  its  pos- 
session— ell  of  these  were  conceded.  That 
being  true,  we  are  unable  to  see  why  any  of 
the  whisky  should  have  been  paraded  before 
the  jury,  unless  it  was  to  arouse  prejudice 
and  bias  In  the  minds  of  the  Jury  against 
the  appellants.  But,  had  the  issue  been  so 
framed  as  to  admit  In  evidence  the  20  cases 
charged  to  have  been  Introduced  in  this  case, 
surely  that  was  all  and  enough.  Indeed, 
the  other  20  cases  were  not  offered  In  evi- 
dence, but  they  stood  as  route  witnesses  of 
other  devious  and  oblique  conduct  of  at  least 
one  of  the  appellants. 

As  above  indicated,  the  only  Issue  between 
the  state  and  appellants  was  as  to  whether 
the  appellants  had  Introduced  the  20  cases 
of  liquor  from  New  Mexico  Into  Arizona; 
as  to  whether  the  appellants  had  themselves 
brought  the  liquor  into  the  state,  or  bad 
caused  it  to  be  brought  Into  the  state.  The 
fact  in  dispute,  then,  was  the  manual  trans- 
ference of  the  liquor  across  the  state  line. 
On  this  Issue  It  was  not  necessary  to  have  the 
liquor  on  exhibition.  An  inspection  of  it 
would  have  no  tendency  to  prove  it  of  New 
Mexico  origin,  or  that  it  had  crossed  the  line 
from  New  Mexico  into  Arizona.  If  they 
brought  it  or  caused  it  to  be  brought  from 
New  Mexico  Into  Arizona,  it  was  a  fact  to 
be  proved,  as  any  other  fiict,  by  direct  and 
by  circumstantial  testimony  and  by  admla- 
slons  and  confessions  of  appellants. 

The  evidence  upon  this  Issue  Ivsucdnctly: 
The  sherifit  and  the  deputy  sheriff  of  Cochise 
county  oD  the  29th  day  of  January,  191^  on 
the  Borderland  Route,  which  leads  throagb 
Douglas,  Ariz.,  to  Rodeo,  N.  M.,  about  20 
miles  west  of  the  New  Mexico  line,  met  the 
appellants,  who  were  headed  from  the  direc> 
tlon  of  Rodeo  toward  Douglas  with  an  auto- 
mobile containing  20  cases  of  whisky.  The 
deputy  sheriff  said  Johnson  told  him  that 
they  got  the  whisky  three-quarters  of  a  mile 
inside  Arizona ;  that  he  paid  ¥284  for  It,  and 
that  It  cost  him  $10  more  to  get  it  on  this 
side  of  the  line;  that  he  had  the  whisky 
delivered  to  blm  on  this  side  of  the  line; 
that  he  got  it  on  this  side  of  the  line.  The 
sheriff  relates  .what  Johnson  said  to  him  as 
follows: 
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1  tskcd  where  he  got  tiie  wliisky,  and  he  told 
me  be  had  gotten  it  this  side  ct  the  line;  and 
then  I  tried  to  find  out  where  and  how  he  had 
Kttten  it.  but  be  did  not  tell  me  that" 

Hurra  J  said  to  the  sheriff : 

"Well,  we  did  not  go  acrou  the  line  to  get  It 
It  cost  OS  $10  (more)  to  have  it  brought  on  this 
ride  ot  the  line  than  It  would  have  coat  us  i£  we 
hid  gone  over  and  got  it  oursdvea." 

Johnson,  testil^ng  In  his  own  behalf,  said 
Out  he  met  a  man  the  name  of  Simpson 
tbont  3V6  miles  west  of  the  New  Mexico  line 
with  whom  he  bargained  for  20  cases  of  whis- 
ky ;  that  Simpson  left  him  for  about  an  hour 
■nd  returned  with  the  whisky  when  the 
trade  was  made,  be  paying  Simpson  $284  and 
Rearing  20  cases  of  wblsky ;  that  Slm[>8oa 
IM  Urn  tbat  $284  was  (10  more  than  it 
would  have  cost  on  the  otber  idde.  Murray's 
testimMiy  corroborated  Johnson's,  except 
fliat  be  disclaimed  any  Interest  In  the  liquor 
and  explained  bis  presence  with  Johnson  as 
the  latter's  guest  and  traveling  companion. 
They  both  said  tbat  Simpson,  when  they  first 
met  him,  was  driving  a  light  spring  wagon 
drawn  by  a  pair  of  mul^;  tbat  at  that  time 
he  bad  no  liquor  with  him ;  tbat  after  John- 
wn  bad  bargained  for  the  liquor  be  went 
■way,  remaining  about  one  hour,  when  be 
returned  with  the  liquor  drawn  by  the  same 
team  and  in  the  same  vehicle.  The  appellants 
wen  residenta  of  Lowell,  Cochise  county, 
Ariz.  They  claimed  that  their  intended  des- 
tination was  Globe,  Ariz.,  via  Lordsburg  over 
the  Borderland  Route ;  tbat  tbey  got  within 
3%  miles  of  the  New  Mexico  line,  and,  owing 
to  the  heavy  rain  that  was  falling  at  the 
time,  the  roads  had  become  imitessable,  and 
they  had  been  compelled  to  retrace  their 
steps  back  to  Douglas. 

There  is  no  material  conflict  of  evidence, 
Qo  complexity  of  controverted  facts  to  be  ree- 
oodled.  The  only  Issue  In  dispute,  the 
oorpns  delicti.  If  established  at  all.  Is  made 
oot  from  the  moutbs  of  tbe  api;>enaats  and 
the  circumstances  hereinafter  adverted  to. 
!nie  circumstance  of  finding  the  appellants 
on  the  public  highway  with  20  cases  of  whis- 
ky. 20,  or  3^  miles,  or  three-quarters  of  a 
ndle  from  the  New  Mexico  line  headed  In 
the  direction  of  Douglas,  Ariz.,  unaided  by 
any  explanation,  would  not  establish  the  fact 
that  tbey  hod  brought  the  liquor  or  caused 
It  to  be  brought  from  New  Mexico.  It  would 
afford  grounds  of  suspicion  or  conjecture,  but 
nothing  more. 

Does  tbe  explanation  of  appellants  as  to 
where  and  how  they  obtained  the  liquor  sup- 
ply the  lack  of  proof  oa  the  question  of  In- 
troduction? It  Is  undisputed  that  tbey  bar- 
gained for  tbe  whisky  In  Arizona  and  that 
it  was  delivered  to  them  la  Arizona.  The 
question  is,  then ;  Where  did  Simpson,  the 
seller,  obtain  the  whisky?  Did  he,  when  be 
left  the  appellants,  with  tbelr  knowledge  go 
Into  New  Mexico  and  there  obtain  the  whis- 
ky and  return  with  It  Into  Arizona  wbere 
tpprilants  were  and  deliT»r  it  to  them? 


In  view  of  the  law  In  Arizona  at  the  time, 
it  Is  not  likely  tbat  Simpson  had  a  stock  of 
liquors  In  this  state;  the  saloon  as  an  In- 
stitution had  been  abolished,  and  the  traffic 
In  liquors  prohibited.  Just  across  the  line 
in  New  Mexico  there  were  licensed  saloons 
and,  in  view  of  the  admissions  of  appellants, 
wherein  they  say,  "The  whisky  was  delivered 
on  this  side  of  the  line,"  "We  did  not  go 
across  the  line  to  get  it,"  and.  "It  cost  us  $10 
more  to  have  it  brought  on  tbls  side  of  the 
line  than  it  would  have  cost  us  If  we  had  gone 
over  and  got  it  ourselves,"  we  think  it  reason- 
ably inferable  tbat  at  tbe  time  the  hatpin 
for  tbe  liquor  was  made  In  Arlzcma  it  was 
understood  that  Simpson  would  go  across  tbe 
line  and  return  with  it 

{2,31  It  is  contended  by  the  appellants 
that  the  state  of  facts  above  detailed  did  not 
authorize  an  instruction  giver  to  the  Jury  as 
follows : 

"That  all  persons  who  aid  and  abet  or,  not  be- 
ing present,  advise  and  encourage  the  introduc- 
tion of  said  liquor,  •  •  *  are  guilty  as  prin- 
cipals in  the  act" 

It  is  said  that  Simpson  is  not  shown  to 
have  brought  tbe  liquor  from  New  Mexico 
into  Arizona ;  that  the  instruction  assumes 
as  proven  this  necessary  fact,  And  that,  even 
If  Simpson  did  in  fact  Introduce  tbe  Uquor 
Into  Arlztma,  It  has  not  been  proved  tbat  the 
appellants  bad  knowledge  tliereof  before 
tbey  received  and  paid  for  It  We  think,  In 
view  of  the  admissions  of  the  appeUants  and 
the  attendant  circumstances,  the  Instruction 
was  Justified  and  properly  given.  We  also 
are  convinced  that  there  was  sufficient  evi- 
dence of  the  corpus  delicti  to  sustain  the 
verdict  of  the  Jury.  Reynolds  v.  State.  IS 
Ariz.  — ,  161  Pnc.  885. 

[4,  II  Tbe  appellants  complain  of  error  in 
the  admission  of  the  label  and  Internal  rev- 
enue stamp  taken  from  one  of  the  bottles  of 
liquor  found  In  their  possession.  These  were 
introduced  over  the  objection  of  appellanta 
for  the  purposes,  as  stated  by  tbe  county  at- 
torney: 

"First,  tbat  it  shows  upon  the  face  of  it  that 
it  is  marked  whisky  plainly.  Second,  it  shows 
where  it  was  made  aud  the  brand  of  the  label 
and  when  it  was  buttled.  It  shows  the  place  and 
when  it  was  bottled." 

As  above  stated,  tbe  character  of  the  liquor 
was  not  questioned;  It  was  admitted  to  be 
whisky.  Therefore  whatever  It  might  have 
been  labeled  was  Immaterial.  Tbe  legends 
on  the  stamp  and  label  were  that  tbe  whisky 
was  made  in  AthertonvIJle,  Ky.,  and  also 
when  the  whisky  was  bottled  there.  Of 
course,  these  things  were  Immaterial  under 
the  Issue;  they  did  not  show,  or  tend  to 
show,  a«  unlawful  Introduction  of  tbe  Uquor 
into  Arizona.  It  was  error  to  admit  In  evi- 
dence the  stamp  and  label  for  the  reasons 
above  given,  but  we  do  not  think  that  the  er- 
ror could  have  prejudiced  the  rights  of  tbe 
appellants.  The  purpose  for  which  tbey  were 
ofTered,  as  stated  by  tbe  eountor  attorn^, 
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showed  that  they  did  not  prove,  or  tend  to 
proTe,  any  introduction  of  liquor  Into  the 
state,  or  have  any  bearing  upon  that  Issue. 

[S]  As  heretofore  Indicated  In  thla  opinion, 
the  appellant  Murray  was  only  a  guest  or 
traveling  companion  of  Johnson.  It  is  not 
shown  that  he  was  interested  in  any  way  in 
the  automobile  used  to  move  the  liquor,  or  In 
the  liquor  Itself ;  It  was  all  bought  and  paid 
for  by  appellant  Johnson ;  he  did  all  the  ne- 
gotiating with  Simpson,  the  seller;  and  ev- 
erywhere the  erldence  discloses  that  he  only 
was  Interested  in  securii^  the  liquor.  For 
these  reasons,  we  are  of  the  opinion  that  the 
Judgment  should  be  reversed  as  to  Murray 
and  remanded,  with  directions  to  di^«H<Hi  as 
to  him. 

[11  Notwithstanding  the  many  palpable  er- 
rors that  were  committed  In  the  course  of  the 
trial,  we  do  not  believe  that  the  case  shoatd 
be  reversed  as  to  appellant  J(rtinson.  If  the 
case  had  been  tried  upon  the  admissions  and 
the  statements  of  the  ai^llanta  and  the  cir- 
cumstances connected  therewith,  and  the  er- 
rors to  which  we  have  allnded  bad  not  crept 
into  the  trial,  still  we  are  satisfied  that  the 
verdict  of  the  Jury  should  have  been  one  of 
gnllty  as  to  Johnson.  We  do  not  see  how  a 
common-sense  Jury,  If  the  case  were  remand- 
ed for  a  new  trial  and  the  evidence  In  this 
record  free  from  legal  objection  was  submit- 
ted to  it,  could  return  a  dlCTerent  verdict.  If 
the  tacts  bearing  upon  the  issue  of  Introduc- 
tion were  In  dispute,  or  If  It  was  made  to 
ai^>ear  that  upon  another  trial  free  from  er- 
ror a  different  verdict  might  be  kad,  because 
of  the  many  flagrant  and  egregtona  errors  in 
this  record,  we  would  be  compelled  to  remand 
the  case  for  a  new  trial. 

Under  the  drcnmstances,  we  believe  that 
the  Judgment  of  conviction  should  stand  as 
to  appelant  Johnson,  and  It  is  so  wdered. 

FRANKLIN,  a  X,  and  GUMNINOHAH, 
J.,  concur. 
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GBISWOLD  et  al.  T.  HOBNB.  (Na  1B21.) 
(Snprems  Ooart  of  ArisMta.  Hay  19,  1B17^ 

1.  Maucioos  Prosecution  «»72(4)— Mauok 

— iNSTEUCnONS. 

In  an  action  tot  mallcioos  prosecuticm,  ah 
instmctioD  tt^  the  jury  might  Infer  malice 
from  want  of  probable  cause  was  erroneous  as  au- 
thorizing the  jury  to  find  malice  from  want  of 
probable  cause  uone. 

[Ed.  Note.— For  other  cases,  see  Malidoas 
ProsecnUon,  Cent.  Dig.  H  171,  172.] 

2.  Malicious  Prosecution  ©=>27— "Malice," 

Malice  fn  law  may  be  defined  as  a  wrongful 
act  done  intentioDally  without  just  cause  or  ex- 
cnse,  uid  It  may  exist  akmg  with  maliqe  in  fact 
or  where  there  is  an  enore  absence  of  true 
malicei 

[Ed.  Note.— For  other  cases,  see  Malidoas 
Prosecution,  Cent  Dig-  S  60. 

For  other  definitions,  see  Words  and  Phrascfe 
.First  and  Second  Series,  Malice.] 


3.  Tbial  ^»193(1)— InsTBUCTioif»— Irvasion 
OF  Pbovincb  of  Jury. 

In  an  action  for  malidoua  proaecntion,  an 
Instruction  containiog  the  tacit  intimation  that 
in  the  opinion  of  the  judge  defendants  ought  to 
"smarts'  for  the  prosecution  was  erroneous  as 
invading  the  inrovince  of  the  Jury. 

(Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  I  436.] 

4.  Tbiai,  ^244(2}— InsTBUonoNS—EvPHASis 
OF  Tasnif  ONT. 

It  is  error  for  the  court  in  giving  instruc- 
tions to  single  out  and  group  certain  portions 
of  the  testimony  favorable  to  plaintiff  to  the 
disparagement  of  other  relevant  and  material 
facts  favorable  to  defendant. 

[Ed.  Note.—For  Other  cases,  see  Trial,  Ont. 
Dig.  i  678.] 

Appeal  from  Superior  Court,  Mailcoiia 
County ;  R.  C.  Stanford.  Judge. 

Action  by  Rebecca  Home  against  H.  S. 
Griswold  and  another  for  malldous  prosecu- 
tion. Ftt)m  judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  defmdants  appeal. 
Reversed,  and  new  trial  granted. 

Baker  A  Baker,  of  Fhoentx,  for  apprilants. 
Robert  S.  Fisher,  and  Robert  A.  Jarrott,  boQi 
of  nuraiix,  fbr  a]n>^ee. 

FRAKEI.IN,  C.  3.  This  la  an  acUon  tor 
malldous  prosecution.  The  Ju^  found  a  rer- 
diet  for  the  plaintiff,  upon  whtdi  Jndgmait 
was  entered.  The  defendants  moved  for  a 
new  trial,  which  was  denied.  From  the  Jndff- 
meat  and  the  order  oromillng  the  nxitlon  for 
a  new  trial  this  appeal  is  prosecuted. 

The  appdlants,  Hr.  and  Mrs.  Orlswold, 
who  were  def«idant8  In  the  court  below,  are 
an  elderly  conpte  advanced  In  years  beyond 
the  Qaeeactm  and  ten.  For  a  period  of  four 
or  five  years  Miss  Rebecca  Horae,  the  ap- 
pellee, who  was  plaintiff  below,  lived  in  Qte 
home  of  appellants  In  Phisnlx,  Arts.,  her 
occupation  belnff  ttiat  of  a  nnrse  and  oom- 
panion,  and  her  reputation  for  honesty  and 
Int^rity  exc^«it.  Miss  Home  and  the 
Griswolds  grew  to  be  very  fond  of  eadi  oth- 
er, and  lived  together  on  the  most  amicable 
terms.  Indeed,  Miss  Horae  was  regarded 
more  as  a  member  of  the  Griswold  family 
than  otherwise.  She  called  Mr.  and  Mrs. 
Griswold  "Daddy**  and  "Mother,"  and  they  in 
tura  affectlonatdy  addressed  her  as  "Dear 
Bess."  In  the  summer  of  1914  the  Griswolds 
went  on  a  summer's  vacation  to  California, 
and  before  leaving  Mrs.  Griswold  placed  some 
jewelry  In  a  small  box  and  secreted  It  In  a 
large  box  containing  some  bed  linen  located 
in  the  lower  part  of  the  house  as  a  place  not 
likely  to  be  found  by  any  one  entering  the 
house  with  intent  to  steaL  The  Jewelry  is 
not  of  any  considerable  valne  In  money,  bat 
Is  highly  prized  by  Mrs.  Griswold.  Some  of 
Its  pieces  are  heirlooms  of  her  family  and 
dear  to  her  as  a  matter  of  sentiment  Dni^ 
Ing  tlie  absence  of  the  Griswolds  their  house 
was  occupied  by  Miss  Home  and  a  Mr.  and 
Mrs.  McDole,  but  for  a  brief  period  of  this 
time  Miss  Home  was  away  on  a  visit  to  Pres- 
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oott  Two  men.  friends  of  Mr.  McDole,  also 
oenipled  a  keeping  porch  tor  two  or  three 
nights. 

The  Grlswolds  returned  home  on  the  15th 
of  September,  and  several  days  thereafter 
Mre.  Grlswold,  In  looking  for  the  jewelry, 
discovered  that  the  small  box  contniniog  It 
tiad  been  removed  from  tbe  large  box  con- 
talolDg  the  bed  linen  and  the  contents  of  the 
large  box  containing  the  Unen  had  been  dis- 
arranged. Mrs.  Grlswold  questioned  Miss 
Home  abont  it.  but  the  later  denied  any 
knowledge  whatever  about  the  Jewelry  or 
Its  hiding  place.  Mrs.  Grlswold  thought  that 
kUss  Home  was  hiding  the  Jewelry  from  her 
as  a  practical  Jobe,  becanse,  so  she  states, 
UIss  Home  saw  her  secrete  the  Jewelry  and 
was  asked  to  rescue  It  In  case  of  Qre.  Some 
of  the  Jewelry  was  found  In  the  bottom  of  a 
trunk  belonging  to  Miss  Home  and  a  few 
pieces  of  silverware  In  a  chiffonier  drawer 
located  In  a  room  occupied  by  her.  The  testl- 
oKHiy  as  to  the  circumstances  attending  these 
matters  and  the  conduct  and  attitude  of  Miss 
Home  and  the  Griswolds  thereabouts  present 
sharp  conflicts.  Eventually,  however,  the 
Griswolds  (dalm  to  have  ttecome  convinced 
that  Miss  Home  had  stolen  the  jewelry,  and. 
at  the  suggestion  of  Mrs.  Grlswold,  Mr.  Grls- 
wtAd.  swore  to  a  complaint  tiefore  a  conunit- 
Uuc  magistrate  charging  Mlsa  Home  with 
tbe  crime  of  grand  larceny.  At  the  prelimi- 
nary examination  the  magistrate  dls(diarged 
Miss  Home,  and  this  ended  the  prosecution. 
In  the  above  statement  we  purpose  merely 
to  give  a  general  outline  of  the  case  so  that 
some  adequate  knowledge  of  the  matter  be- 
fore us  may  be  had.  As  the  case  must  go 
back  for  a  new  trial  we  do  not  consider  It 
proper  to  go  over  the  case  and  recite  the 
testimony  nor  express  any  opinion  about  It. 

[1]  The  heat  of  the  controversy  In  the 
SDp^or  court  centered  abont  the  good  faltb 
<a  the  Griswolds  In  Instituting  the  proaecu- 
tton.  The  court  gave  the. following  instmc- 
tionB  wliich  serve  as  a  basis  tar  our  omctu- 
ESoaa  to  reverse  the  case: 

"E^vy,  hatred,  and  malice  are  separate  and 
distinct  paasioas,  and  tbe  worst  oi  these  is  mal- 
ice, becanse  it  Is  a  delitterate  porpoee  to  do  an 
injury  to  some  person  without  lost  cause  or 
excuse.  Malice  In  law  is  the  deliberate  purpose 
to  injure  another  without  just  cause  or  excuse. 
It  means  tbe  willing  act  of  an  evil  mind ;  the 
intmtion  to  wrong  another  unjustly.  It  implies 
tbe  uaUog  up  of  the  mind  to  do  evil  to  some 
ene^  Therefore  any  Indirect  motive  of  wrong  is 
a  malicious  motive.  For  example,  if  one  sets 
tte  criminal  law  in  motion  against  another,  not 
bir  Uie  purpose  of  bringing  that  other  to  justice 
far  tbe  violation  of  some  law,  but  for  the  pur- 
pose, for  instsDce,  of  aiding  the  prosecutor  to 
recovo'  property,  a  jur^  might  well  consider  that 
was  evidence  of  a  mahcious  motive,  because  the 
criminal  law  was  not  designed  to  aid  persons  In 
tbe  restoration  of  proper^;  and  they  who  set 
tike  eriminal  law  in  motion  for  such  a  purpose 
riunild  smart  for  it,  and  in  a  proper  case  would 
be  made  to  smart  for  it.  I  trust  you  <dearly 
understand  now  what  Is  meant  by  the  malice 
wliich  moat  be  presrat  as  the  motive  In  a  mali- 
dow  proBScntfait.  That  malice  or  maUeioua  mo- 
tlv*  Boae  be  piorsd  to  tiie  aatia&wtioa  of  the 
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jury  by  the  greater  weight  of  the  testimony.  It 
IS  not  necessary  that  malice  be  expressly  shown — 
for  instance,  by  proof  of  threats  or  the  like. 
Malice  may  be  implied.  It  may  be  inferred  from 
circa  Distances.  For  example,  malice  may  be 
Inferred  in  a  prosecution,  if  the  prosecution  is 
one  without  probable  cause.  If  the  jury  are  eat- 
isGed  from  tbe  testimony  that  the  prosecution 
was  wholly  without  cause  or  without  probable 
cause,  that  they  may  infer,  and  justly  infer  that 
it  was  prompted  by  malice. 

"The  court  instructs  the  jury  that,  if  they  be- 
lieve from  the  facts  and  circumstances  proved 
on  the  trial  that  defendant  had  not  probable 
cause  for  prosecuting  the  plaintiff,  and  that  diey 
did  prosecute  tier,  as  charged  in  the  complaint, 
then  the  jury  may  infer  malice  from  ■such  want 
of  probable  cause." 

These  Instructions  make  It  clear  that  the 
Jury  were  misdirected  In  the  essential  matter 
of  malice,  so  that  the  case  must  go  back  in 
order  that  this  feature  may  be  fairly  and 
accurately  outlined  and  correctly  presented 
for  the  determlnatioD  of  another  Jury. 

The  principles  by  which  the  rij^ts  ot  par- 
ties are  to  be  measured  In  actions  of  this  sort 
are  well  settled.  It  la  frequently  said  that 
actions  for  malicious  prosecutions  have  nev- 
er been  favored  in  law.  The  idea  may,  per- 
haps, bettM  be  expressed  by  saying  that  swA 
actions  are  to  be  properly  guarded  and  th^ 
tme  principles  strictly  adhered  to.  When 
this  is  done  and  the  proper  elements  to  sup- 
port the  acUon  have  been  presented  It  will 
be  readily  uiflield.  The  r^isons  for  this 
must  at  once  be  obvious.  The  purpose  at  the 
law  Is  to  protect  Individuals  In  tbdr  Just 
rights. 

"In  most  instances,"  quoting  from  Modem 
American  I^w,  vol.  2,  p.  287.  "in  determining 
whether  or  not  such  a  right  has  been  violated, 
tbe  law  looks  only  to  the  conduct  of  the  aO^^ 
wrongdoer,  without  regard  to  the  motive  actuat- 
ing toe  conduct.  In  some  instances,  however, 
from  considerations  of  public  policy,  this  rule 
is  disregarded,  and  conduct  is  declared  tortious 
and  actionable  only  when  prompted  by  evil  mo- 
tive. In  tiiese  exceptional  cases  the  improper  in- 
tent is  as  much  an  essential  part  of  the  tort 
as  the  conduct  induced  by  it.  Malicious  prose- 
cution falls  into  this  exertional  clasa.  Tbe  pub- 
lic policy  requiring  this  is  easily  found.  Society 
cannot  oe  protected  without  courts,  which  are 
the  great  conservative  agencies  in  and  through 
which  tbe  disputes  and  controversies  of  men 
are  adjusted.  It  is  essential  that  these  tribunals 
sball  be  open  to  all  persons  who  in  good  faith 
believe  they  have  grievances  a^inst  their  neigh- 
bors, or  who  in  fcood  faith  believe  the  criminal 
law  has  been  violated.  To  adopt  a  policy  which 
would  make  every  unsuccessful  plaintiff  In  a 
civil  case,  or  every  witness  for  toe  state  In  a 
criminal  case,  liable  In  damages  to  the  defendant 
therein,  whenever  the  plaintiff  in  tbe  case  (aikd 
to  obtain  Judgment,  would  make  litigation  so 
hazardous  that  men  would  fear  to  resort  to  IL" 

Though  public  prosecutors  do  their  part  in 
tbe  detection  and  punishment  of  public  of- 
fenses, still  It  is  common  knowledge  that 
the  pnblle  Justice  is  lai^ely  vindicated 
through  the  knowledge  of  crime  possessed  by 
private  individuals,  and  to  treat  that  as  a 
legal  wrong  which  consista  merely  in  an  un- 
warranted proeecution  would  be  plainly  Im- 
politic and  unjust  Such  proceedings  to  the 
one  charged  with  crime  may  be  sm^ous,  but 
wbaterer  <HC  iBoonvenlencB  and  damage  fiiat 
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may  thus  be  suffered  the  IndlvldQal  Is 
OTercome  by  that  public  policy  of  the  state 
which  protects  every  man  who  In  good  felth 
and  for  the  purpose  of  Tindlcatiog  the  public 
justice  Institutes  or  sets  on  foot  criminal 
proceedings.  The  law  has  therefore  taken 
hold  of  the  matter  and  esta Wished  certain 
i-ules  by  which  to  fix  llaMllty  for  the  im- 
pr<^ier  institution  and  maintenance  of  ac- 
tions In  the  courts.  But.  says  Mr.  Gooley: 

"Nevertbeless  it  is  a  duty  which  every  man 
owes  to  every  other  not  to  institute  proceedings 
maliciously  which  he  has  no  good  reason  to  be- 
lieve are  .justified  by  the  (acta  and  the  law. 
Therefore  an  action  as  for  tort  will  lie  when 
there  is  a  concurrence  of  the  following  dream- 
stances  : 

"(1)  A  suit  or  proceeding  has  been  Inatitnted 
without  any  probable  cause  therefor. 

"(2)  The  motive  in  instituting  it  was  malldous. 

"(3)  The  prosecution  has  terminated  in  the 
acquittal  or  discharge  of  tbe  accused." 

Cooley  OD  Torts,  voL  1,  pp.  320,  321. 

It  will  be  observed  that  malicious  moUve 
is  60  important  an  element  of  this  tort  that 
It  has  been  incorporated  In  Its  nbme.  The 
action  is  called  "malicions  prosecutton,"  and 
In  discussing  this  most  Important  dement 
we  mnst  have  some  understanding  of  the 
meaning  to  be  given  to  the  words  "malicious 
motive.**  In  these  instructions  the  jury  are 
told  in  effect,  in  one  by  direct  statement,  and 
In  the  other  emphasized  1^  Illustration,  that: 

**HaUce  may  be  Inferred  fnxn  the  want  ot 
probable  cause.'* 

This  is  a  phrase  ottea  found  In  legal  text- 
books and  In  the  opinions  of  judges.  We 
shall  admit  the  declaration  to  be  true  as  a 
general  proposition  of  law,  and  It  is  not  nec- 
essary, nor  Is  it  our  purpose  here,  to  qualify 
or  weaken  it  at  alL  Still  we  shall  have  but 
a  snperfldal  notice  of  Its  meaning  unless  we 
examine  Its  foundations  and  find  the  reason 
for  It,  and,  understanding  somewhat  of  this, 
we  must  then  properly  limit  the  Influence 
of  such  declaration  to  the  concrete  case. 

A  statement  of  the  law  by  an  appellate 
court  addressed  to  the  trained  legal  mind  is 
a  far  different  thing  from  the  trial  (hurt's 
instruction  to  a  jury  <rf  laymen  which  latter 
ought  to  be  a  plain,  accurate,  and  direct 
charge  to  their  understanding  and  give  to 
them  a  better  knowledge  as  an  aid  to  the  per- 
formance of  their  duty.  The  giving  of  an 
instruction  to  the  Jury  which  has  received 
express  Judicial  sanction  must  not  be  confus- 
ed with  a  statement  of  the  law  made  by  an 
appellate  court.  And  here  we  must  notice 
the  danger  in  submitting  requests  as  empha- 
sized by  taking  words  from  opinions  of  Judges 
in  the  appellate  courts  severed  and  discon- 
nected from  their  texts  and  attempting  to 
have  them  applied  to  another  and  different 
state  of  facts.  We  Insert  a  few  expressions 
from  the  authorities  on  this  matter: 

"It  often  battens  that  Judges  In  writing  opin- 
itma  and  authors  of  legal  text-books  in  discussing 
or  defining  propositions  of  law  express  them- 
selves in  language  wholly  unsuited  tor  the  pur- 
poses of  instructions  to  juries."  McGee  r.  State, 
117  Ala.  229,  2S1,  2S  Sonth.  797,  796. 


[  "It  is  not  always  safe  to  take  an  excerpt  from 
an  opinion  and  embody  it  in  an  instruction,  be- 
cause tbe  opinion  is  addressed  to  lawyers,  while 
the  instruction  is  addressed  to  laymen."  Mag- 
rane  v.  St  Louis  &  Suburban  B.  Co.,  183  Mow 
119. 128,  81  S.  W.  lltSS.  1159. 

"There  are  many  things  said  !n  opinions  that 
are  sound  law,  but  which  nevertheless  would  be 
improper  instructions  to  a  jury."  38  Cyc.  1595. 

"The  language  of  an  opinion  should  never  be 
framed  into  an  instruction  without  fitting  tt  to 
the  case  and  leaving  the  jury  to  decide  the  ques- 
tions of  fact."  Shannon  SwansiHi,  109  111. 
App.  274.  277. 

The  Constitution  forbids  trial  courts  from 
instructing  Juries  with  respect  to  matters  of 
fact  or  commenting  thereon: 

"Judges  shall  not  charge  juries  with  respect 
to  matters  of  facta  nor  comment  thereon,  but 
shall  declare  the  law."  Const. -art  H,  i  12. 

We  shall  first  notice  the  support  which  is 
given  to  this  statement  of  the  law  as  a  cor- 
rect instruction  to  the  Jury.  In  the  brief  oC 
appellee  it  Is  said: 

"It  is  contended  by  this  evidence,  much  oC 
which  was  elicited  on  cross-examination  from 
the  defendants  and  their  witnesses,  plaintiff  rai»- 
ed  a  question  Cor  the  jury  as  to  probable  cause, 
and  that  the  court  was  warranted  in  instructing 
the  jury  that  they  mieht  Infer  malice  from  the 
want  of  probable  cause.  This  is  s  principle  so 
elementary  as  to  scarcely  Justify  argument. 
Wheeler  v,  Nesbitt  24  How.  544  [16  L.  Ed. 
7651;  Ray  v.  Goings.  1J2  HI.  fl58;  Carson  v. 
Edgeworth.  43  Mich.  241  [5  N.  W.  282};  Cooley 
on  Torts  (8d  Ed.)  337;  Cunningham  t.  More> 
no,  9  Ariz.  800  [80  Pac.  327]." 

Reading  these  authorities  must,  convince 
one  that  the  breadth  of  appellee's  statement 
is  unjustified  and  any  support  for  It  in  the 
cases  cited  entirely  lacking. 

In  Wheeler  v.  Xesbitt,  24  How.  544,  16  U 
Ed.  765,  there  was  no  attempt  on  the  part  of 
plaintiff  to  prove  express  malice.  The  Jury 
returned  their  verdict  In  t&vor  of  the  defend- 
ants,  and  the  plaintiff  excepted  to  tbe  charge 
of  the  court.  It  was  made  clear  In  that  case 
that  in  actions  of  this  kind  the  plaintiff  must 
show  that  tbe  defendant  acted  from  mali- 
cious motives  In  prosecuting  him,  and  that  be 
had  no  sufflclent  reason  to  believe  him  to  be 
guilty.  If  either  of  these  be  wanting  the  ac- 
tion must  faiL   Said  the  court: 

"Undoubtedly  every  person  who  puts  the  crim- 
inal law  in  force  maliciously,  and  without  any 
reasonable  or  probable  cause,  commits  a  wrong- 
ful act ;  and  if  the  accused  is  thereby  prejudiced 
either  m  his  person  or  propraiy,  the  mjury  and 
loss  so  sustained  constitute  the  proper  founda- 
tion of  an  action  to  recover  compensation.  Mal- 
ice alone,  however,  is  not  sufficient  to  iustaia 
the  action,  because  a  person  actuated  by  the 
plainest  malice  may  nevertheless  prefer  a  well- 
founded  accusation,  and  have  a  Justifinble  reasoq 
for  the  prosecution  of  the  charge.  Want  of  rea- 
sonable and  probable  cause  is  as  niucb  an  cle- 
ment in  the  action  for  a  malicious  criminal  pros- 
ecution as  the  evil  motive  which  prompted  the 
prosecutor  to  make  the  accusation ;  and  though 
the  averment  is  a  negative  one  in  its  form  and 
character,  it  is  nevertheless  a  material  element 
of  the  action,  and  must  be  proved  by  the  plain- 
tiff by  some  affirmative  evidence,  unless  tbe  de- 
fendant dispenses  with  such  proof  by  pleading 
singly  the  truth  of  the  several  facta  involved 
in  the  charge.  Morris  v.  Corson,  7  Cow,  [N.  T.» 
281.  Either  of  these  allegations  may  be  proved 
by  drcumstances,  and  it  is  nnqnestitxiably  trae 
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tlutt  wmnt  of  probable  cause  is  evldeDce  of  mal- 
ice, hmt  it  is  noi  the  name  tking;  and  unless  it 
is  shown  tbat  both  concurred  In  the  prosecution, 
or  that  the  one  was  combiDed  with  the  other  in 
nakiiv  or  instixating  the  ehatse,  the  plaintUf 
Is  not  entitled  to  recover  in  an  actltw  of  this 
dMcriptiw."   (lulics  supplied.) 

The  court  held  that  whether  the  prosecu- 
tk>n  was  or  was  not  commenced  from  mali- 
dooa  motives  was  a  question  of  fact,  and  It 
was  tor  the  jury  to  determine  whether  the  In- 
ferttice  of  malice  was  a  reasonable  one  from 
tiie  facts  In  that  case.  This  case  makes  It 
Terj  dear,  as  do  the  authorities  from  a  very 
early  time,  tbat  malicious  motives  and  a 
want  of  probable  cause  must  both  concur  be- 
fore  a 'recovery  may  be  allowed;  that  these 
two  very  essential  elements  are  not  one  and 
the  same  thing ;  that,  while  the  facts  and  dr- 
comstances  tending  to  show  want  of  proba- 
Ue  cause  may  also  tend  to  show  malicious 
motives  underlying  the  prosecntlon,  they  also 
may  not  tend  In  that  direction ;  that  the  Jury 
may  so  find,  but  that  they  also  may  not  so 
ftnd.  accwdlng  as  the  facts  and  circumstances 
of  the  concrete  case  might  persuade.  In  that 
case  the  lower  court.  In  charging  the  Jury, 
said  tbat  the  want  of  probable  cause  afford- 
ed a  presmnptlon  of  malice,  but  tbat  such 
presumption  might  be  rebutted  by  other  evi- 
dence showing  that  the  party  acted  bona  fide 
and  in  the  honest  discharge  of  what  he  be- 
lieved to  be  his  duty,  and  then  said: 

"It,  however,  the  jury  find  that  the  arrest 
was  wanton  and  reckless,  and  that  no  circum- 
•tanees  oisted  to  induce  a  reasonable,  dispas- 
siooate  man  to  believe  that  the  defendant  was 
enilty  of  having  stolen  the  horses  he  had  in  bis 
poasession,  then  the  jury  ought  to  infer  malice." 

While  this  instructloD  la  less  objectionable 
than  those  at  bar,  It  was  more  favorable  to 
the  plalntlfl  than  he  had  the  rlgbt  to  expect, 
and  the  conrt  concluded  it  furnished  no 
ground  for  bis  exception. 

In  Carson  v.  Edgeworth,  43  Mich.  241,  &  N. 
W.  282,  tbe  charge  as  given  required  the  Jury 
to  find  the  exlstms  of  malice  as  a  fiict. 
Said  the  court: 

"But  the  Jory  in  this  case  had  abundant  evi- 
dence before  them  from  which  actual  malice 
might  be  inferred." 

In  Cooley  on  Torts  and  Cunningham  t. 
Moreno,  nq>ra,  are  found  merely  the  lan- 
guage ot  legal  abstractions,  giving  no  Instruc- 
tloo  on  the  point  ander  consideration. 

Looking  into  the  Illloois  cases,  that  of  Roy 
T.  Ooings,  cited  by  appellee,  while  apparent- 
ly in  point,  may  be  readily  distinguished  from 
the  case  at  bar.  In  that  case  the  court  gave 
sabstantUlly  the  instruction  here  complain- 
ed of.  There  was  strong  evidence  of  actual 
malice  actuating  the  prosecution.  Said  the 
court : 

Intmetioiis  are  ^ven  In  view  of  the  evidence 
io  the  case,  and  not  as  mere  legal  abstractions. 
An  instruction  may  be  proper  or  not,  in  view  ot 
the  evidence  before  the  jury.  If  the  trial  conrt 
was  satisfied  that  the  evidence  strongly  tended 
to  prove  malice,  then  the  Instruction  could,  even 
If  erroneous  in  that  respect,  have  done  do  barm. 
amd  when  eongidend  w  tMs  oofSi  U  tmd^  in 
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th«  tirongeti  tnanner,  not  only  to  prove  the 
want  of  probaUe  cause,  b»t  manee  on  the  part 
of  appettant."  Qtalics  supplied.) 

Ualice  may  be  Inferred  from  a  want  of 
pnrtnblo  cause  where,  as  in  Boas  r.  Innis.  35 
III.  487,  85  Am.  Dea  373,  a  powerful  house 
possessed  of  extenslTe  means  made  an  Infa- 
mous charge  which  they  knew  was  unfound- 
ed and  wrongfully  prosecuted  a  poor  and 
friendless  young  man,  or,  as  in  Reno  v.  Wil- 
son, 49  III.  95,  where  "there  was  no  semblance 
of  criminal  conduct,  and  no  act  done  which 
could  be  tortured  into  crime"  and  where  the 
defendant's  conduct  "from  the  commencement 
to  the  termination  of  the  prosecution  seems 
to  have  been  prompted  by  no  reverence  for 
the  law,  by  no  desire  to  bring  one  of  its  vio- 
lators to  punishment,  but  to  gratify  bad  pas- 
slcMis,  which,  causelessly  excited,  appellant 
had  not  the  firmness  and  discretion  to  re- 
strain," and  the  "arrest  was  attended  with 
the  most  degrading  and  humiliating  circum- 
stances," or  where,  as  in  Chapman  v.  Caw- 
rey,  50  Hi.  512,  G17.  "no  crime  was  committed 
and  no  Just  suspicion  of  one"  existed,  and 
"malice  on  the  part  of  appellant  crops  out 
In  every  part  of  this  transaction,"  or,  as  In 
Knig  v.  Ward,  77  III.  603,  610,  where  the 
Criminal  Code  was  resorted  to  for  the  gratifi- 
cation of  personal  malice  and  the  attainment 
of  dishonorable  personal  ends.  It  may  be  so 
Inferred  in  such  like  cases  because  In  the 
facts  and  circumstances  8tr<mg  evidence  of 
actual  malice  actuating  the  prosecutitm  Is 
present  The  foregoing  are  fair  illustrations 
of  the  cases  in  which  such  an  Instruction 
might  be  condoned  as  harmless,  even  if  erro- 
neous, not  because  it  Is  a  proper  instruction 
to  be  given  to  the  Jury,  but  because  under 
the  facts  actual  malice  is  present  independ- 
ent of  the  mere  fact  of  the  want  of  probable 
cause.  In  other  words,  it  depends  upon  the 
facts  and  circumstances  of  the  particular 
case  whether  or  not  the  inference  be  a  proper 
one.   Said  the  IlllDOis  court: 

"Malice  may  be  inferred  from  want  of  proba- 
ble cause  where  the  circuoistances  are  mcon- 
sistent  with  good  faith  on  the  part  of  the  pros- 
ecutor and  where  such  want  of  probable  cause 
has  been  clearly  proven."  Frank  Parmelee  Co. 
V.  Griffin,  136  lU.  App.  807,  819. 

And  In  the  case  ct  Barker  t.  Bonk,  184  111. 

App.  499,  it  is  said: 

"When  aU  the  facta  and  circumstances  proven 
show  a  want  of  probable  Cause  for  the  arrest 
and  imprisonment  of  the  plaintiff  on  a  charge 
of  crime,  the  jury  may  take  this  fact  into  cun- 
sideration,  and  troia  it  infer  malice,  not  as  a 
matter  of  law,  but  u  a  conclusion  of  faet." 
(Italics  Bun>lied.) 

Green,  J.,  in  Horrell  t.  Martin,  17  HI. 
Vpp.  336,  said: 

"A  person  may  entertain  malice  against  an- 
other, and,  moved  by  that  feeling,  institute  a 
prosecntlon  for  a  crime  against  the  object  of 
bis  hatred;  and  if  the  latter  is  guilty  of  such 
crime,  or  if  the  one  instituting  such  prosecu- 
tion bos  probable  cause  for  believing  him  guilty 
thereof,  an  action  for  malicious  prosecution  wiU 
not  lie.  To  maintain  such  acticm  there  most  be 
BO  probable  cause  and  malioe  eoneurring." 
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To  Justify  a  recovery  for  maltdous  prose- 

cutiOD  said  the  court  In  WUmerton  v.  Sample, 

S9  111.  App.  60: 

"He  proof  must  show  both  malice  and  want 
of  probable  cause.  Whether  either  of  these 
necessary  elements  existed  in  this  case  was 
hotly  contested  on  both  sides,  and  it  was  earn- 
estly denied  by  appellant   It  teat  therefore  im- 

Sariant  that  the  law  should  havt  been  accurate- 
t  declared  to  the  jurp,"   (Italics  supplied.) 

In  commenting  npon  the  three  necessary 
elements  that  must  always  exist  In  order  to 
maintain  this  sort  of  action— that  Is  to  say, 
first,  want  of  probable  cause,  second,  the 
malldons  motive  in  instituting  the  proceed- 
ing, and  third,  the  termination  of  the  prose- 
cution in  plaintiff's  favor— Mr.  Justice  Pills- 
bury,  In  the  ease  of  Comlsky  v.  Breen,  7  111. 
App.  360,  372,  puts  the  matter  of  malice  so 
clearly  that  we  quote  it  at  length: 

"The  plaintiff  must  show  that  the  motive  of 
tEe  prosecutor  in  instituting  the  proceeding 
was  malicious,  and  the  question  of  malice  is 
(me  for  the  jury  under  all  the  facts  in  evidence. 
It  must  be  found  to  exist  as  a  material  fact 
in  the  case,  and  vrbile  it  is  said  in  some  of 
the  cases  that  maUce  ma^  be  inferred  fn»n  a 
want  of  probable  cause,  it  is  not  intended  to 
hold  that  this  inference  ia  in  all  cases  necessa- 
rily to  be  deduced  frooi  the  existence  of  the 
fact  that  there  was  no  probable  cause  for  tiie 
arrest  Justice  f!heidoD  in  Harpbam  v.  Whit- 
ney,  supra  [77  111.  32],  snys:  'It  is  often  aaid 
the  jury  may  infer  malice  from  the  want  of 
prd>able  cause.  They  may  do  so  under  certain 
drcumstances,  but  not  In  all  casea.  Malice  ia 
Id  no  case  a  legal  presumption  from  the  want 
of  probable  cause,  it  being  for  the  jury  to  find 
from  the  facts  proved,  when  there  was  no  prob- 
able cause,  whether  there  was  malice  or  not' 
Therefore  it  ia  seen  that  It  depends  upon  the 
facts  and  drcumstances  in  the  case  going  to 
prove  thfi  want  of  probable  cause  whether  the 
jury  should  or  should  not  infer  malice  from 
t&e  want  of  probable  cause.  While  it  would  be 
difficult  to  announce  a  rule  applicable  to  every 
case  as  it  may  arise,  perhaps  it  ma^  be  said 
that  the  jury  would  be  authorized  to  infer  mal- 
ice from  the  want  of  probable  cause  alone, 
where  the  facts  and  circumstances  in  evidence 
which  estahlldi  the  principal  fact  are  incon- 
sistent with  good  faith  upon  the  part  of  the 
prosecutor,  but  in  cases  where  the  ^roof  may 
show  a  want  of  probable  cause,  yet  if  the  evi- 
dence upon  this  point  is  consistent  with  good 
faith,  the  Jury  ought  not  to  infer  malice,  simply 
because  the  prindpal  fact  is  proved,  but  in 
such  case  the  plaintiff  should  go  further  and  in- 
troduce independent  evidence  of  malice  In  the 
prosecutor.  Malice  therefore,  not  being  a  legal 
presumption  in  any  case,  is  to  be  proved  like 
any  other  fact,  and  so  long  aa  all  the  evidence 
in  the  case  is  consistent  with  good  faith  on  the 
part  of  the  defendant,  it  cannot  be  fairly  said 
that  malice  is  established.  If  the  accompany- 
ing drcumstances,  howerer,  sbow  that  the  de- 
fendant la  institutiaig  the  prosecution  was 
actuated  by  an  impn^ier  or  wrongful  motive, 
this  will  be  nffldent  proof  of  mallesw" 

It  will  be  seal,  therefore,  that  the  Illinois 
court  Is  in  accord  on  this  question  with  the 
antborlUea  elsewhere  to  the  effect  that  malice 
Is  not  a  legal  presumption,  but  Is  a  question 
of  ftict;  that  want  of  probable  cause  and 
malice  are  not  the  same  thing ;  that  one  ele- 
jnent  may  exist  without  the  presence  of  the 
other;  that,  while  malice  may  be  inferred 
In  some  caaes  from  a  want  of  probable 


cause  according  as  the  facts  and  drcum- 
stances disclose  It,  nevertheless  It  is  a  de- 
duction that  cannot  be  made  merely  from  the 
existence  of  the  fact  that  there  was  no  prob- 
able cause  for  the  proeecutlou;  that  the  ver- 
dict of  a  jury  will  not  be  set  aside  simply 
because  they  have  been  told  that  malice  may 
be  inferred  from  a  want  of  probable  cause 
when  the  facta  and  drcumstances  In  evidence 
clearly  establish  malice  and  the  Jury  could 
not  have  found  otherwise  had  such  instruc- 
tion not  been  given ;  In  a  word,  when  upon 
the  whole  case  suhatantlal  Justice  has  been 
done. 

In  sustaining  an  ass^nment  of  wror  to  an 
instmctiott  almost  Identical  with  the  seocmd 
one  above,  the  Supmne  Ck>urt  of  AriEansas. 
In  the  case  of  L.  B.  Price  Mocantlle  Co. 
Guilla,  100  Ark.  316, 141  8.  W.  194,  observed: 

"This  instruction  was  erroneous  in  telling  the 
jury,  as  a  matter  of  law,  that  they  might  infer 
malice  from  want  of  probable  cause  Ttus 
amounted  to  an  iutmcticm  on  the  wugfat  of  the 
evidence;  for  it  was  equivalent  to  saying  to 
the  jury  that  a  finding  of  want  of  probable  cause 
was  sufficient  to  justify  a  finding  of  malice. 
Now,  a  trial  jury  in  a  case  of  this  sort  may  or 
may  not,  according  to  tbe  drcumstances  of  the 
case,  draw  ao  faferrace  of  malice  from  a  want 
of  probable  cause.  It  is  a  mere  inference  of 
fact,  and  not  presumption  of  law;  and,  as  the 
jury  are  not  bound  to  draw  sncb  an  inference 
as  a  matter  of  law,  It  amounts  to  aa  instruc- 
tion on  the  weight  of  the  evidence  to  tell  tbem 
what  facts  are  of  sutndent  weight  to  warrant 
the  inference.  •  •  •  A  trial  jury,  in  deter- 
mining whether  a  prosecution  was  malidously 
instituted,  may  consider  the  fact  that  there 
was  a  probable  cause  for  the  prosecution  almg 
with  other  facts  and  -lircumstances  proved  in 
the  case,  including  Uie  conduct  of  the  parties 
who  instituted  the  prosecution;  but  tbey  should 
not  be  told  that  the  want  of  probable  cause, 
any  more  than  any  other  fact  or  drcumstance 
proved  In  the  case,  was  sufficient  to  Justify  an 
inference  of  malice.  The  giving  of  this  instruc- 
tion was  therefore  erroneous  and  prejudicial, 
and  calls  for  th6  reversal  of  tbe  case." 

A  less  erroneous  instruction  of  this  kind 
was  given  in  Kellogg  v.  Ford,  70  Or.  213, 139 
Pac.  751,  and  held  to  be  error.  Tbe  Supreme 
Oour^  of  tb.1t  state  in  reviewing  It  said: 

"The  instruction  as  to  the  infemce  that 
might  be  drawn  from  evidence  showing  want  of 
probable  cause  was  misleading,  and  therefore 
erroneous.  While  it  la  true  that  malice  may  be 
inferred  from  want  of  probable  cause,  it  is  not 
a  necessary  inference  and  is  never  an  inference 
of  law.  Want  of  probable  cause  is  a  fact  to 
be  considered  by  tbe  Jury  with  other  facts  in 
determining  the  presence  or  absmce  tti  malice." 

Thia  prlndple  Is  recognised  by  the  Texas 

courts: 

"Malice  may  be  inferred  from  the  want  of 
probable  cause,  where  there  are  no  circumstanc- 
es to  rebut  the  presumption  that  malice  alone 
could  have  suggested  tbe  prosecution ;  and  it 
may  be  inferred  where  the  defendant's  conduct 
will  admit  of  no  other  interpretation,  except  by 
presuming  gross  ignorance.  3  Phill.  Etv.  257. 
In  the  language  of  Chief  Justice  Shaw  in  a  case 
before  dted,  'the  groundlessness  of  the  prosecu- 
tion may  in  many  instances  be  so  obvious  and 
palpable  that  the  existence  of  malice  may  be 
inferred  from  it'  [Wills  v.  Noyea]  12  Pick. 
[Masa]  328.  But  malice  Is  in  no  case  a 
legal  presumpti(m,  or  to  be  Inferred  as  a  necee- 
sary  consequence  of  tlwwant  of  probable  cause." 
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Griffin  V,  Cbnhh,  T  TIbx.  606,  008,  68  Am. 
Dec  86. 

In  Wmis  &  Bro.  T.  McNelU,  57  Tex.  465. 
quoting  the  qrllabna,  the  tvUm  to  adhered  to 

that: 

"Malice  Is  not  en  infereoce  of  law  from  the 
want  of  [Ktlbable  came,  but  i«  a  mere  inference 
of  fart,  which  the  jury  may  or  may  not  draw, 
according  to  the  facts  and  drcmoBtancea  of  the 

case." 

It  Is  necessary  then.  In  every  instance,  in 
ocder  to  maintain  an  action  for  malldoas 
prosecution,  that  malice  must  be  shown. 
The  statement  that  malice  may  be  Inferred 
from  the  want  of  probable  cause  is  not  the 
statement  of  a  legal  presumption,  but  merely 
an  expression  of  what  the  triers  of  fact  are 
privileged  to  do  If  they  see  fit,  and  the  facts 
and  circumstances  of  the  concrete  case  war- 
rant the  inference.  There  are  different 
binds  and  degrees  of  malice  as  well  as  the 
nature  of  the  evidence  going  to  prove  Its 
exlsteDce.  Many  definitions  of  the  term  have 
been  attempted,  and  courts  and  text-writers 
are  continually  struggling  with  its  meanings 
and  definitions.  Fvr  Instance,  says  Gay- 
nor,  J.: 

"The  jumble  in  aamt  modem  text-bo<^  on 
slander  and  libel  concerning  malice,  actual 
malice,  malice  in  law,  malice  in  fact,  implied 
malice,  and  express  malice  ^all  derired  from 
jnditaal  utterances,  it  is  true)  is  a  striking  testi- 
mony of  the  limitations  of  the  human  mind." 
Ullrich  v.  N.  T.  Press  Co.,  23  Misc.  Rep.  168, 
50  N.  Y.  Supp.  788. 

[9]  This  confusion  with  its  meanings  is 
not  entirely  lacking  in  the  cases  on  malicious 
prosecution.  For  the  purposes  of  this  case 
St  Is  sufBdent  to  say  that  the  law  recognizes 
a  dlCTerence  In  two  kinds  or  descriptions  of 
malice,  namely,  malice  in  fact  and  malice  in 
law,  in  actions  for  malicious  prosecution ; 
and  In  this  sort  of  action  it  is  absolutely  es- 
sential to  Its  existence  that  malice  In  fact  as 
distinguished  from  malice  In  law  be  present. 
"Blallce  in  law"  may  be  defined  as  a  wrong- 
ful act  done  tntentlonally  without  just  cause 
or  excuse,  and  It  may  exist  along  with  malice 
In  foci  or  where  there  Is  an  entire  absence 
of  tnie  malice   Said  Henshaw,  J.,  tn  Davis 

Hearst,  IdO  OaL  148.  116  Pac.  680: 

"We  sball  define  'malice  in  law*  as  being  that 
malice  which  the  law  presumes  (either  conclu- 
edvely  or  disputably)  to  exist  upon  the  prixluc- 
tion  of  certain  designated  evidence,  which  malice 
may  be  fictional  and  constructive  merely,  and 
wbidi,  arising,  as  it  usually  does,  from  what 
is  eoncdved  to  be  the  necessity  of  proof  follow- 
ing a  pleading,  which  in  turn  follows  a  defini- 
tion. Is  to  be  always  disttngaished  from  true 
malice  or  malice  m  fact." 

And  In  Modem  Anmlcan  Law,  vol.  2,  p. 
290,  the  text  reads: 

■'Malicious  motive  is  absolutely  essential  to 
the  eJ-istence  of  thig  tort  Ordinarily  evil  mo- 
tive is  not  necessary  to  make  wrongful  and  in- 
jurious conduct  a  tort.  The  cases  in  which 
evil  motive  is  asseotial  are  usually,  if  not  al- 
ways, those  in  which  the  act  complained  •  of  as 
wrongful  is  primarily  unlawful  in  its  nature, 
but  nam  eondderatioas  ot  pnbUe  policy  is  li- 


censed when  ctHnmitted  wltti  lawfol  motive. 

When  evil  motive  actuates  the  conduct,  the  li- 
cense is  withdrawn,  and  the  act  goes  badf  to 
its  original  state  of  onlawfolness. 

"Applying  these  general  doctrines  to  maUcioua 
prosecution,  we  find  that  every  time  a  plaintifC 
in  a  civil  suit,  or  the  state  in  a  criminal  action, 
fails  to  maintain  the  case,  and  final  judf;m«ttt 
goes  for  the  defendant,  this  ia  an  authoritative 
adjudicatira  that  the  suit  was  wroneful^ 
brought  Such  condnct,  strictly  oonsiderea, 
should  be  unlawful.  But,  from  considerations 
of  public  policy,  this  unlawful  interference  with 
the  rights  of  the  defendant,  occasioned  by  an 
honest,  though  mistakm,  belief  that  the  aetim 
was  well  founded,  ia  excused,  or  licensed,  by 
law,  and  the  successful  defendant  can  maintain 
no  further  action  on  account  of  it.  To  allow 
such  action  would  lead  to  endlesa  litigation. 
Each  time  a  plaintiff  should  be  unsuceesshil  the 
defendant  could  sue  him  for  damagps,  and  each 
time  a  criminal  prosecution  failed  the  prosecut- 
ing witness  would  be  subject  to  a  like  suit. 
This  the  law  cannot  tolerate.  To  avoid  such 
conditions,  it  licenses  the  wrong  of  the  on- 
successful  suit  Qoless  it  be  prompted  by  evil 
motive.  Hence  the  rule  Is  universal  that  to 
maintain  an  action  for  malicious  prosecution  In 
every  instance  malice  must  be  shown." 

'Wfaaterer  It  Is  called,  therefore,  the  de- 
ment neoessaiT  here  Is  malice  of  the  one 
kind— the  malloe  of  the  evil  motive^  Says 
Pollock  In  his  Law  of  Torte  (Otb  Kd.)  p.  328: 

"Tht  txplanation  of  malice  as  improper  and 
indirect  motive*  appears  to  have  been  introduced 
by  the  judges  of  the  King's  Bench  about  70 
years  ago.  But  'motive'  is  perhaps  not  a  much 
clearer  term.  'A  wish  to  Injore  the  party 
rather  than  to  vindicate  the  law*  would  be  more 
intelligible." 

Bearing  In  mind,  as  Justice  Henshaw  says 
in  the  case  quoted  supra,  "that  It  may  be  es- 
tablished either  by  direct  proof  of  the  state 
of  mind  of  the  person,  or  by  Indirect  evidence 
so  satisfying  to  the  jury  that  they  may  in- 
fer and  find  the  existence  of  this  malice  In 
fact,"  let  us  give  an  Illustration  or  two  that 
may  Indicate  the  distinction  between  malice 
in  law  and  malice  In  fact.  If  one  gives  a  per- 
fect stranger  unaware  a  Uow  with  a  dead- 
ly weapon  likely  to  produce  death,  he  does 
it  of  malice,  because  he  does  it  Intentlonaliy 
without  just  cause  or  legal  excuse.  If  he 
maims  cattle  without  knowing  whose  they 
are,  if  be  poisons  a  well  of  drinking  water 
wltbout  knowing  who  Is  likely  to  drink  of  It, 
he  does  it  of  malice,  because  It  Is  a  wrongful 
act  and  done  Intentionally  without  any  legal 
justification  or  excuse.  This  is  the  malice 
of  the  law — a  malice  of  pleading  and  proof 
made  necessary  by  deflnltiims  of  offenses 
against  the  law  or  the  exigencies  of  the  case. 
It  Is  established  by  a  conclusive  legal  pre- 
sumption, and  proof  of  malice  in  fact  is  not 
required.  If  one  publishes  false  words 
of  another,  and  the  occasion  is  not  privileged, 
he  does  so  at  his  peril,  and  be  must  answer 
for  the  consequences.  The  law  will  not  pro- 
tect him,  because  libel  and  slander  In  sudi 
a  case  are  against  public  policy,  and  rarely, 
if  ever,  spring  from  other  than  mallclons 
motives.  It  Is  a  wrongful  act  done  intention- 
ally without  justification  or  excuse.  This 
also  to  the  malice  of  the  law.   Butlf  theoe- 
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caslon  for  the  pubUcatloa  of  the  fialse  words 
be  privtleged,  this  the  legal  presnmp- 

tlmi  that  slander  springs  from  malMons  mo- 
tives. It  Is  then  prima  fade  excusable  on 
account  of  the  canse  of  the  publication,  and 
actual  malice  or  malice  as  an  independent 
fact  must  be  proved  to  raoke  out  a  case,  as, 
for  Instance,  that  the  publisher  used  the  oc- 
casion to  traduce  or  Injure  another.  Speak- 
ing hereof  in  Heramens  v.  Nelson,  138  N.  Y. 
517.  »4  N.  a  342.  20  L.  R.  A.  440,  the  court 
says: 

"This  Und  of  malice  which  overcomes  and 
destroya  the  privilege  is,  of  course,  quite  dis- 
tinct from  that  which  the  law,  in  the  first  In- 
stance, Impntes  with  respect  to  «very  do* 
famatory  dutrgSk  trresTeetive  of  mottTe." 

In  a  case  where  a  person  In  order  to  grati- 
fy feelings  of  revenge  at  the  expense  of  fe- 
male character  persisted  In  prosecuting  a 
woman  for  larceny  after  being  advised  by 
able  and  learned  counsel  to  desist,  the  Maine 
court  said : 

"There  U  no  doubt  that  malice  in  fact,  as 
distinguished  from  malice  in  law,  is  essential 
to  the  maintenance  of  an  action  for  malicious 
prosecution.  Actions  of  slander  are  sometimes 
maintaiDSble  without  proof  of  actual  malice, 
constructive  malice  beins:  sufBclent.  The  reason 
for  the  diflttnctioD  is  tnla:  Slander  Is  always 
against  public  policy,  and  very  rarely,  if  ever, 
springs  from  otner  than  maliciooa  motives  t  bnt 
tne  prosecution  of  alleged  criminals  Is  not 
against  public  policy,  and  it  Is  only  occasionBlly 
that  such  a  prosecution  is  commenced  without 
probable  cause.  Hence,  in  actions  of  slander, 
the  falsity  of  the  charge  being  shown,  malice  is 
established  by  a  legal  presumption,  and  proof 
of  actual  malice  is  not  required ;  but  in  actions 
for  malicious  prosecution  the  law  allows  of  no 
such  presumption,  and  requires  proof  of  actual 
malice  to  sustain  tbemu  Actual  mslice  may  be 
inferred  by  the  Jury  from  the  want  of  probable 
cause,  or  be  proved  by  other  circumstantial  ev- 
idence, like  any  other  fact;  but  it  is  a  fact  to 
be  found  by  the  Jury,  and  not  a  fact  to  be  es- 
tahliahed  by  a  legal  presumption.'*  Humphries 
V.  Parker,  S2  Me.  Gm. 

"It  is  well  established,"  says  the  Minnesota 
oonrt,  "that  In  the  action  of  malicious  proseca- 
tion  both  malice  and  want  of  probable  cause 
must  be  proven  by  the  plaintiff  as  distinct  is- 
sues. The  malice  which  is  the  essential  element 
of  maHclous  prosecution  is  not,  like  the  malice 
essential  in  libel,  slander,  and  false  imprison- 
ment, a  mere  fiction  of  the  law;  it  is  a  state 
of  mind  to  be  proved  as  a  fact.  Want  of  prob- 
ahle  cause  may  exist  without  malice.  The  rea- 
son Is  plain.  The  information  on  which  a  de- 
fendant acted  may  have  induced  bim  to  act  in 
the  utmost  good  faith,  so  that  his  mind  fs  en- 
tirely free  from  malice,  and  yet  it  may  not  ht 
sufficient  to  constitute  probable  cause,  for  the 
test  of  probable  cause  Is  not  the  belief  induced 
in  bim,  but  the  belief  induced  in  the  mind  of  a 
reasonably  prudent  man.  The  jury  may  in  a 
proper  case  infer  malice  from  want  of  pr<^able 
cause,  but  they  are  not  bound  to  infer  malice 
in  every  case  where  want  of  probable  cause  is 

Sroven.  The  inference  which  they  may  draw 
I  one  of  fact,  and  not  of  law."  Hanowitz  v. 
Gieat  Northern  By.  Co..  122  Wm.  241, 142  N. 
W.  196. 

To  constitute  malice  there  must  be  malus 
animus,  denoting  that  the  par^  who  Inatl- 
tnted  the  original  proceeding  was  actuated  by 
wnof  motlTei.  28  Qrc  p.  4& 


The  principle  la  annoiniced  In  the  English 
cases.  It  Is  aald  In  Hicks  t.  Faulkner,  8  Q. 

B.  D!t.  167: 

"It  is  true  as  a  general  pn^KMitlon  that  want 
of  probable  cause  is  evidence  of  malice;  but 
this  general  proposition  is  apt  to  be  misunder- 
stood. In  an  action  of  this  description  the 
question  of  malice  is  an  independent  one,  of  fact 
purely,  and  altogether  for  the  consideration  of 
the  Jury,  and  not  at  all  for  the  judge.  The 
.malice  necessary  to  be  established  is  not  even 
malice  In  law,  such  as  may  be  assumed  from 
the  intentional  doing  of  the  wrongful  act,  bnt 
malice  in  fact,  mains  animus,  indicating  the 
party  was  actuated  either  by  spite  or  ill  will 
towards  an  individual,  or  by  indirect  or  improp- 
er motives,  though  these  may  be  wholly  uncon- 
nected with  any  uncharitable  feeling  Cowards 
anybody." 

See,  also,  Bromage  t.  Prosser,  4  B.  ft  O. 
247,  p«  Bayley.  J. 

"I  have  alwaya  understood,"  said  Parke,  J.,  In 
MitcheU  T.  Jenkins,  5  Bam.  &  AdoL  fiSS.  594, 
"that  no  point  of  law  was  more  clearly  settled 
than  that  in  every  action  for  a  malicious  pros- 
efnition  or  arrest  the  plaintiff  must  prove  what 
is  averred  in  the  decoration,  viz.  tbat  the  pro»> 
ecution  or  arrest  was  malicious  and  without 
probable  cause;  ff  there  be  reasonable  or  pro^ 
able  cause,  no  malice^  however  distinctly  proved, 
will  mske  the  defendant  liable;  but  when  there 
is  no  reasonable  dr  probable  cause,  it  is  for  the 
jury  to  infer  malice  from  the  facts  proved.  That 
is  a  question  In  all  cases  for  their  couideta- 
tion." 

It  was  ruled  In  another  En^Aish  caw  not  to 
be  enou^  to  show  the  prosecutor  was  In  tba 
wrong  tiecanse  there  was  no  probable  causa 
for  the  prosecution,  but  that  It  must  appear 
that  he  was  maliciously  so,  that  la,  obBtinate- 
ly  and  Improperly  In  the  wrongs  throng 
anger,  111  feeling,  or  any  bad  moUve  or  teeA- 
Ing  differing  from  a  sincere  desire  to  put  the 
law  In  f(nrc&  Darling  t.  Cocker,  11  Cox  O. 

C.  533. 

The  "malua  animus,"  tbB  *inipnper  and 
indirect  motive,"  Is  somethues  shown  r&ej 
clearly,  as,  for  Instancy  where  the  prosecur 
tlon  la  made  use  of  to  extort  money,  or  to 
obtain  a  title  to  the  property  alleged  to  hare 
been  stolen,  or  to  gain  some  pascHUtI  adran- 
tage  OTcr  the  one  charged  with  crime,  or 
where  thete  la  a  wish  in  aome  way  to  Injivo 
the  party  prosecuted  ratluN"  than  an  honeat 
effort  to  vindicate  the  law.  Stm  it  would 
be  for  the  Jury  to  find  whether  mtb  was  the 
motive  for  the  prosecution,  and,  whUe  tbo 
absence  of  probable  cause  ia  sometimes  erl- 
dence  of  malice,  yet  it  la  not  erldence  of 
malice  when  the  prosecutor  boneatly  b^eres 
In  the  charge,  and  has  ito  motive  but  a  sin- 
cere and  honest  desire  to  vindicate  the  public 
Justice.  A  person  who  on  the  strength  <tf 
circumstances  of  grave  suspicion,  which  are 
sufficient  to  convince  him  of  the  probable 
guilt  of  the  pers<m  concerned.  Institutes  aa 
unsuccessful  prosecution  undw  a  sense  oC 
public  duty,  would  have  a  defense  to  an  n> 
tlon  fbr  mallcions  prosecution,  not  because 
there  was  probable  cause  for  It ;  for  the  state 
of  circumstances  which  moved  him  to  ac^ 
assuming  them  to  be  trnev  might  not  xeaaea- 
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ably  lead  an  ordinarily  pmdent  person  placed 
in  the  position  of  the  accuser  to  the  conclu- 
rion  that  the  person  charged  was  probably 
follty  of  the  crinie  Imputed,  but  because  he 
eoold  negative  malice  by  reason  of  his  honest 
belief  in  the  guilt  of  the  accused  and  hia 
effort  in  sood  faith  to  vindicate  the  public 
justice.  Here  ther*  would  be  an  utter  ab- 
snee  of  evil  motive,  though,  strictly  con- 
sidered, sudi  conduct  should  be  unlawful. 
Because  the  party  acted  with  honest  motives 
and  for  JustlflalHe  purposes,  however,  the  law, 
tt%m  reasons  of  public  policy,  excuses  him. 

So  It  must  be  admitted  that  the  Imperative 
necessity  for  a  clear  and  accurate  direction 
to  the  Jury  In  actions  tor  malldona  prose- 
cutions Is  apparent,  and  the  rea8<m  for  the 
rule  that  such  actions  are  to  be  properly 
guarded  and  their  true  principle  strictly 
adhered  to  obvious. 

Said  Lonl  BraroweU  in  Abratfa  Nortb- 
eatfein  Railway  Company,  11  App.  Oas.  252, 
2S3: 

**A  man  brings  an  action  for  malicious  pros- 
tention;  he  gives  evidence  which  shows  or  goes 
to  show  that  lie  is  ionocenL  You  may  tell  the 
Jnry  over  and  over  again  uiat  that  is  not  the 
qiVfltioo,  but  tbfv  never  or  very  rarely  can  be 
got  to  understand  it  They  think  that  It  Is  not 
right  that  a  man  should  be  prosecuted  when  he 
b  innocent,  and  in  the  end  they  pay  him  for  it 
It  ia  therefore  all-important  that  Uieae  actions 
ibould  not  be  permitted  to  be  brought  against 
'persons  or  bodies  or  others  who  are  not  proper- 
V  liable  In  respect  of  them." 

CSilef  Justice  Breese,  In  Collins  v.  Hayte, 

BO  lU.  363.  observed: 

"Onr  experience  teaches  os  there  are  few 
qoestioos  of  law  more  difficult  of  comprehennon 
by  a  jury  than  those  which  govern  trials  for 
malicioUB  prosecutions.  It  seems  difficult  for 
them  to  appreciate,  if  the  plaintiff  was  really 
innocent  of  the  charge  for  which  he  was  pros- 
ecuted, that  be  still  ought  not  to  recover, 
iliey  do  not  readily  comprefaend  why  an  inno- 
cent man  may  be  prosecuted  for  a  supposed 
crime  or  offense,  and  yet  have  no  recourse 
against  the  prosecutor  who  caused  his  arrest 
and  impriaonmcot,  and  yet  the  preservation  of 
the  peace  and  the  good  order  of  society  re- 
quire, that  even  innocent  m«n  may  be  compelled 
to  submit  to  great  inconvenience  and  hardship, 
rather  than  citizens  should  be  deterred  from  in- 
stituting prosecutions  where  there  la  reasonable 
or  probable  grounds  to  believe  In  the  existence 
of  guilt.  Good  faith  on  the  part  of  the  proaecu- 
tioD  is  always  an  important,  if  not  a  vital,  ele- 
ment of  Inquiry,  and  is  always  a  sufficient  justi- 
firation,  racept  where  an  unreasonable  credulity 
fs  mantfeated.  Inducing  the  prosecutor  to  draw 
eonchistone  of  guilt,  when  it  would  have  been 
wanting  in  the  perception  of  a  pmon  at  ordi- 
nary prudence  and  judgment'* 

For.  sbU  the  same  learned  Judge  In  Israel 
T.  Brooks,  23  IlL  K26 : 

"Few  men  could  be  found  who  would  be  will- 
ing to  originate  a  criminal  prosecution  If,  on 
foilnre  to  establish  the  guilt  of  the  accuaea,  he 
hioiself  was  to  be  subjected  to  an  onerous  and 
eipensive  suit" 

A  learned  author  to  the  same  purpose 
■ays: 

"Acdons  for  malicioua  proseention  are  re- 
garded by  law  with  Jealousy.   Lord  Hdt  said 


more  than  200  years  ago  that  th^  'ought  not  to 
he  favored,  but  managed  with  great  caution.' 
Thdr  tendency  is  to  discoorage  prosecution  for 
crime,  as  they  expose  the  prosecutors  to  civil 
suits,  and  the  love  of  justice  may  not  always  be 
strong  eoou^  to  induce  individuals  to  com- 
mence proaecutl<ms,  when,  If  they  fail,  they 
may  be  subjected  to  the  expense  of  litigation, 
if  they  be  not  mulcted  in  damages."  Newell  on 
Malidous  Preseentlons,  {  13. 

It  most  not  be  overlook^  that  the  element 
of  malice  in  this  action  is  as  Important  as 
the  fact  of  a  want  of  probable  cause.  Want 
of  probable  cause  may  exist  without  malice. 
Malice  may  exist  with  probable  cause.  If 
there  Is  no  probable  cause  for  the  prosecu- 
tion, but  no  malice,  a  recovery  cannot  be 
had.  If  there  be  probable  cause,  no  malice, 
however  distinctly  proved,  will  avail.  In  a 
certain  sense  to  prosecute  another  without 
probable  cause  therefor  Is  wrongful,,  but 
In  the  true  legal  sense  the  wrong  is  not  ac- 
tionable unless  It  Is  done  maliciously,  be- 
cause In  this  sort  of  action  to  prevail  In  It 
both  malice  and  a  want  of  probable  cause 
must  concur ;  and  If  either  element  be  want- 
ing, the  damage,  If  any,  caused  by  the  prose- 
cution, Is  within  the  maxim,  "Damnum  abs- 
que injuria  esse  potest."  By  the  true  prin- 
ciple then  gimrdlng  this  sort  of  action  the 
mere  prosecution  of  another  without  prob- 
able cause  Is  not  the  doing  of  a  "wrongful 
act  Intentionally  without  justlflcatlon  or  ex- 
cuse" from  which  the  law  Imputes  malice 
with  respect  to  It  Irrespective  of  motive. 
Malice  and  the  want  of  prcAable  cause  are 
Independent  facts  to  be  proved  like  any  other 
fact,  and  both  must  concur.  Neither  la  a 
legal  presumption.  If  this  were  not  true.  It 
would  be  necessary  for  the  plaintiff  only  to 
prove  his  Vllscharge  at  a  preliminary  exam- 
ination by  a  committing  magistrate.  His 
case  would  then  be  complete;  for  the  other 
necessary  elements  would  be  supplied  by 
legal  presumptions.  The  essential  element 
of  malice  may  or  may  not  be  Inferred  from 
all  the  facts  and  circumstances  of  a  given 
case.  The  jury  are  not  to  be  told,  however, 
that  It  may  be  Inferred  from  the  mere  tact 
alone  that  there  Is  a  want  of  probable  cause 
for  the  prosecution.  l^Is  generality  of  state- 
ment is  scarcely  justified  In  an  instruction, 
and  it  must  be  held  to  be  prejudicial  error 
under  the  facts  and  circumstances  of  this 
case. 

In  literary  aptitude  and  acgulrem^t  the 
instruction  in  the  present  case  first  quoted  is 
somewhat  embelUsbeid.  It  may  not  lack  a 
pn^r  taste  and  sentiment,  nor  In  exploring 
the  scenes  of  philosophical  research  is  it, 
perhaps,  found  wanting.  In  all  this  it  is  an 
aspiring  effort.  The  words  "envy,  hatred, 
and  malice,"  with  which  It  begins,  are  fonnd 
in  the  Utany  of  the  Church  of  England,  and 
there  they  are  appropriate  to  the  teaching  of  a 
splendid  Christian  lesson,  but  comparing  one 
passion  with  others  and  emphasizing  that  of 
malice  as  being  the  worst  of  all  has  no  place 
in  a  direct,  simple  statement  of  the  law  to 
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be  embodied  In  an  accurate  and  dispassion- 
ate charge  to  the  Jury.  A  correct  Instruction 
on  the  malice  here  essential  la  "•  ♦  •  the 
thing  wherein  I'll  catcli  the  conscience  of  the 
king."  The  thing  that  the  Jury  Is  about  calls 
for  the  exercise  of  a  more  practical  dnty 
than  is  concerned  In  a  mere  moral  specula- 
tion. And  right  here  it  may  be  also  observed 
that  there  Is  not  entire  accord  amcmg  moral 
philosophers  as  to  which  is  the  worst  of 
passions.  Indeed,  by  some  Envy  Is  consider- 
ed the  name  of  the  Prince  of  Hades,  a  very 
Pandora's  box  In  which  hatred  and  malice 
are  nested,  and  whence  fly  a  multitude  of 
evils  to  afflict  us.  We  are  cited  to  no  case 
authoritatively  foreclosing  speculation  there- 
abouts. A  little  analysis  of  this  lustniction 
would  demonstrate  a  number  of  Ira  perfec- 
tions In  It. 

[3]  We  arc  content  to  say  that  it  Is  wholly 
bad,  and  the  giving  of  the  instruction  is  dis- 
approved because  It  is  highly  argumentative, 
and  iu  Its  very  nature  calculated  to  confuse, 
mislead,  and  prejudice  the  Jury.  There  Is  a 
tacit  intimation  from  the  bench  that  in  the 
(^inlon  of  the  Judge  the  defendants  ought  to 
"smart"  for  the  prosecution.  Instructions 
should  be  limited  to  a  plain,  simple,  and 
direct  statement  of  the  law  in  oi^er  that  the 
Jury  might  Intelligently  apply  the  evidence 
that  has  been  adduced  t>efore  them. 

An  author  says : 

"The  judge  should  hoU  the  scales  of  justice 
evenly,  and  not  assume  the  character  of  the  ad- 
vocate. Argumentative  instructioas  trench  upon 
the  province  of  the  juiy,  and  therefore  should 
not  be  given  and  the  giving  of  them  is  error." 
Thompson  on  Trials,  vd.  2,  par.  2301. 

See,  also,  88  Gyc  1600. 

[4]  Asslgnmento  of  error  numbered  2,  3, 
and  4  take  exceptions  to  Instructions  which 
In  snccesirion  ^gle  out  and  group  certain 
portions  of  the  testimony  ftivorable  to  the 
plalutur  and  give  them  undue  promlnoice  to 
the  disparagement  of  other  relevant  and 
material  facts  favorable  to  the  d^endant 
Wltbogit  prolonging  the  opinion  to  discuss 
these  instructions  s^rately,  we  quite  agree 
with  counsel  for  appellant  In  saying  that : 

"By  means  of  these  several  instructions  all 
the  facts  siippoeed  to  be  favorable  to  the  piain- 
tifTs  case  were  paraded  before  the  jury  in  suc- 
cev^tm  and  a  profound  sUence  was  kept  as  to 
all  facts  favorable  to  the  defendant's  cose.  In 
other  words,  facts  favorable  to  the  plaintiff 
were  emphasized  and  made  prominent.  No  bet* 
ter  way  could  be  devised  to  control  the  verdict 
of  a  jury." 

This  method  of  Instructing  Juries  is  dis- 
approved. 

Other  assignments  are  predicated  on  er- 
roneous  procedure,  but,  In  view  of  a  new 
trial,  error,  if  any  here,  may  not  occur  again. 

For  misdirection  to  the  Jury  to  the  prej- 
udice of  appellants,  the  Judgment  must  be 
reversed,  and  a  new  trial  granted. 

It  Is  BO  ordered. 

OUNNINGHAH  and  ROSS,  JJ.,  concur. 


(1»  Aril.  78) 
HILL  et  aL  V.  STATE.   (Or.  400.) 

(Supreme  Court  of  Arizona.    May  19,  1917.) 

1.  Intoxicatino  Liquobs  4=9l67— Sales- 
persons Liable. 

In  a  prosecution  for  selling  intoxieatiDg 
liquors  brought  against  the  president  ot  a  cor- 
poration and  its  manager,  where  the  presdent 
actually  sold  the  liquor  and  the  manager,  al- 
though not  present  at  the  sale,  prepared  the 
invoice  therefor  in  the  usual  course  of  business 
on  information  received  from  the  buyer,  and 
left  the  invoice  on  the  desk  of  the  shipping 
clerk  for  his  attention,  such  acts  did  not  con- 
stitute advising  or  encouraging  the  commission 
of  the  offense  within  Pen.  Code  1913,  S  27. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S|  182,  183.] 

2.  Intoxicating  Liquobs  4^131— Pbosbcu- 
TioNs— Intent. 

Where  defendant,  prosecuted  for  selling  In- 
toxicating liquors,  knew  that  he  was  selling 
the  identical  cider  in  question,  made  a  price 
therefor,  and  received  payment  accordingly,  and 
caused  the  identical  cider  to  be  delivered,  he 
cannot  dalm  that  he  did  not  know  that  such 
liquor  was  intoxicating  under  Pen.  Code  1913, 
i  24,  subdiv.  4,  excepting  from  punishment 
persons  who  committed  the  act  or  made  the 
cMnission  charged  under  an  ignorance  or  mistake 
of  fact  disproving  criminat  intent, 

[Ed.  Note;— For  other  cases,  see  lnt(aieatiug 
Liquors,  Cent.  iMg.  H  140,  161.] 

3.  CaiMiNAL  Law  9=>371(10)— Siuiub  Saxxs 
OK  Liquor— Evidence. 

In  a  prosecution  for  selling  cider  foond  to 
be  intoxicating,  evidence  that  defendant  had,, 
at  prior  times,  made  similar  sales  was  properly 
admissible  to  show  intent,  and  that  the  cider 
was  sold  in  the  usual  course  of  business. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §S  830,  831.] 

4.  CaniiNAL  Law  ia=»1036(l)  —  Bevixw  — 
Pbebebvation  of  Exceptions. 

Appellants,  in  a  criminal  prosecution  cannot 
complain  of  testimony  to  which  no  objeetion  ia 
interposed,  either  at  the  time  it  is  given  or  by 
motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1631-1640,  2639.] 

^  Cbiuinal  Law  «=all69(2)  —  Bsvnw  — 

Harmless  Ebrob. 
In  a  prosecution  for  selling  eider  whldl  was 
subsequentl;  found  to  be  intoxicating,  the  ad- 
missicm  of  evidence  tltat  a  purchaser  thereof 
was  convicted  and  fined  tor  selling  intoxicating 
liquor  held  harmless. 

[Ed.  Note.— Fot  other  cases,  aee  Criminal 
Law.  Cent  Dig.  {  31S8.] 

Appeal  from  Superior  Court,  Ifaricopa 
County;  R.  a  Stanford,  Judge. 

Walter  Hill  and  Peter  W.  Duncan  were 
convicted  of  selling  Intoxicating  liquors,  and 
they  appeal.  Reversed  as  to  defendant  Dun- 
can, with  directions,  and  affirmed  as  to  de- 
fendant HUL 

Ami8trong,&  Lewis  and  Caiarles  B.  Ward, 
all  of  Phoenix,  for  appellants.  Wiley  E. 
Jones,  Atty.  Gen.,  and  R.  Wm.  Kramer  and 
Geo.  W^  Harben,  Aast  AttyB.  Gen.,  tot  the 
State. 

CUNNINGHAM,  J.  The  appeUants  arc 
charged  with  having  sold  Intoxicating  i^der 
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to  1  B.  Ttontner,  at  Fhomlx,  Arls.,  on  July 

Ttie.  appellADt  Walter  Htll.  as  a  witness  In 
bduUf  of  the  defendants,  according  to  tbe 
abstract  of  record,  testified  with  regard  to 
his  oonnection  with  the  alleged  sale  of  in- 
toxicating Uqaor  as  follows: 

"I  am  president  of  the  Walter  Hill  Company. 
It  is  engased  lo  tbe  wholesale  business,  produce, 
irmts,  candies,  fountain  supplies,  and  summer 
ilrinks:    by  fountain  supplies  I  mean  cocoa, 
rbocolate,  cider,  grape  juice,  Coca-Cola— soft 
drinks.     I  have  distributing  bouses  at  Ray. 
Mesa,  and  Prescott  and  Pbcenix,  Ariz.,  and  Los 
Angeles,  Cat     1  am  general  manager  of  all 
branchea,  and  have  direct  control  of  the  affairs 
of  the  corporation.    I  know  I.  E.  Troutner.  I 
flrat  ssw  him  the  latter  part  of  June,  about 
the  20th.  in  my  office.   He  came  in  to  inquire 
about  cider.    I  told  him  we  had  two  kinds  of 
dder;  one  made  by  Barrett  &  Barrett  of  Chi- 
cago^ and  another  by  Lewis  &  Leech  of  Denver. 
I  made  him  prices,  Denver  cider  70  or  75  cents. 
I  had  some  cider  in  BtoA  at  that  time;  I  think 
it  was  In  28-ga11on  barrels.    He  made  no  pur- 
diase  at  that  time.    According  to  the  records 
he  made  his  first  purchase  June  26th.    I  can't 
say  jnst  how  much  he  purdiased  then ;  I  think 
be  talked  with   me  three  different  occasions 
ibeat  cider.   The  first  shipment  T  received  from 
Ijewis  &  Leech  came  the  middle  of  June;  I 
think  be  bought  two  kegs  on  June  26th.  His 
next  purchase  waa  oa  July  1st,  three  28-galloii 
barrels.    On  July  2d  he  purchased  some  more. 
On  June  27th  we  held  up  his  order  on  account 
we  read  in  the  papers  about  bulldog  cider.  I 
didn't  know  what  buUdc^  cider  was  until  I 
talked  to  Mr.  Brisbois,  and  then  went  bnok  to 
the  store  and  got  a  bottle  of  Lewis  &  Leech 
cider  and  took  it  over  to  Mr.  Gandy.   I  gave  it 
to  Mr.  Gnndy  (the  county  attorney).   •   •  • 
About  four  days  after  going  to  the  district  at- 
torneys otBce  I  made  a  test  of  the  cider  by 
drinking  some  of  it.    In  the  mcaotime  I  didn't' 
sell  any.    Hr.  Troutner,  Mr.  Hill  fan  employ^ 
of  the  same  company),  and  the  bookkeeper  were 
present.    Mr.  Troutner  poured  it  out  of  one  of 
the  kegs  purchased  from  Lewis  &  Leech,  being 
the  same  brand  of  cider  sold  to  Troutner  on 
Joly  16th.     I  have  dealt  in  dder  here  in 
Ph<pnix  only  aboat  a  year;   I  made  cider  in 
Canada.    This  cider  tliat  I  drank  was  sweet 
eider.    After  making  this  test  I  made  a  sec- 
ond sale  to  Troutner  on  July  Ist    I  next  had 
a  talk  with  Mr.  Troutner  in  the  afternoon  of 
Jnly  7th.   He  came  in  the  store  while  I  was 
getting  ready  to  leave  tor  California.   I  was  in 
a  burry  to  get  ap  home.   He  said  he  was  selling 
\&a  of  cider,  and  he  wanted  me  to  make  him  a 
better  price  on  the  Denver  cider.   I  told  him  I 
wDold  make  It  70  coits  in  60-gaIIon  kega  He 
ordered  five  barrels,  and  said  be  was  in  a  burry 
for  Uwm.    I  told  him  I  would  wire,  which  we 
did.    I  didn't  tell  him  we  were  receiving  week- 
ly shipments.    I  went  to  California  the  next 
Dornlng  and  returned  on  S^tember  13th.  This 
was  the  same  cider  we  drank  and  tested  on  tbe 
7th.     Between  the  7th  day  of  July  and  the 
IStb  day  of  September  I  personally  had  nothing 
to  do  witii  the  sales,  deliverioe,  or  collections 
a  money  for  sales  of  dder.  but  of  the  Walter 
Hill  Company  House.   I  received  no  money  for 
dder  on  July  7th.  and  I  made  no  entries  in  tbe 
hodkm  of  any  sale.   •   •   •   The  cider  which  I 
■old  Mr.  Troutner  waa  pure  apple  cider  and 
nonintoxicating  beverage.    X  never  sold  any 
alcoholic  liquor  ol  any  kind  to  anj  person  to  my 
knowledge^'' 

On  aosB-examinatlon  the  wttnefs  explain- 
ed that  the  test  made  by  drinking  the  cider, 
was  that  be  drank  a  copfol,  that  would  hold 
a'blg  wlweglmn 


Defendant  Duncan  testified  that  he  was 
employed  by  the  Walter  HIU  Company  dur- 
ing Jane  and  July  as  manager. 

"I  oversee  the  business  and  do  the  baytngand 
selling.  We  handled  cider  shipped  from  Den- 
ver. •  •  •  The  Lewis  ft  Leech  cider  waa 
branded  'Pure  Apple  Cider*;  I  knew  Troutner, 
I  had  a  bunness  transaction  with  him  on  June 
26th.  He  purdiased  some  dder  at  that  time 
and  paid  me  for  it  On  July  10th  he  got  some 
more  cider.  He  didn't  buy  any  cider  from  me 
on  the  16th.  The  first  I  learned  there  had 
been  cider  ordered  from  Denver  was  on  July 
12th.  Mr.  Troutner  came  in  and  wanted  to 
know  if  his  dder  had  cmne.  Hill  went.away 
on  July  7th.  Troutner  came  in  the  store  most 
every  morning  inquiring  about  hia  dder;  he 
said  Mr.  Hill  had  ordered  five  barrels  oi  dder 
for  him.  I  was  not  present  whoi  Ttoatner  got 
the  cider  on  the  16th.  *  •  *  " 

Witness  went  to  California  on  July  lOtb 
and  returned  July  21at  On  cross-examina- 
tion witness  stated  that  his  Inltlala  are  on 
the  Invoice  as  the  aalesman. 

"I  put  them  there ;  on  the  16th  be  asked  me 
if  it  was  in ;  I  bad  talked  with  hhn  tlie  day  be- 
fore." 

P.  U  Simpson,  the  shipping  derk  for  tiie 
Walter  Hill  Ctmiinny,  testified  in  behalf  of 
the  sute  that: 

"I  believe  Mr.  Hill  is  proprietor.  Mr.  Duncan 
is  manager ;  Mr.  Duncan  has  charge  of  the 
place  during  Hill's  absence;  *  ♦  •  I  know 
I.  E.  Troutner ;  1  know  he  made  purchases  from 
the  Walter  Hill  Company.  He  was  buying  dder 
from  the  company.  "The  system  or  method 
used  when  purchases  were  made  like  Troutner's 
were  made  in  the  regular  manner,  were  made  on 
<ma  of  our  bills,  Walter  Hill  C^pany'a  bills; 
whoever  takes  an  order  makes  out  those  bills; 
I  have  a  distinct  recollection  of  one  partieolar 
time  when  Troutner  made  purchase.  There  was 
a  check  made  in  payment.  I  made  out  the  check 
I  think  at  the  niipping  clerk's  desk.   «   •   *  " 

Witness  was  here  shown  four  Invoices, 
which  he  recognized,  and  Identified  two  of 
them  as  having  been  receii)ted  by  Duncan; 
one  he  did  not  know  whose  receipt  It  was, 
and  one,  receipted  by  himself.  Witness  re- 
ceipted the  Invoice  of  Joly  16th.  Said  in- 
voice is  In  the  faandwrltlug  of  Duncan  and 
receipted  by  witness,  and  was  first  seen 
witness  lying  on  his  desk.  On  cross-exam- 
ination witness  stated  In  explanation  of  the 
occasion  of  his  having  receipted  the  bill  of 
invoice,  as  follows: 

"I  happened  to  be  the  only  one  In  the  sales 
department  at  that  time  of  the  day,  and  I  was 
collecting  the  money  there  just  the  same  as  I 
would  for  anything  else  that  happened  to  be  left 
there.  When  Mr.  TroutnCT  came  up  he  said  he 
wanted  to  pay  this  bill  I  have  here.  Then  I 
wrote  the  check.  I  am  not  sure  whether  be 
gave  it  to  me  or  whether  it  came  from  the  ofBce. 
The  check  is  in  my  handwriting  and  he  paid  the 
bill  to  me;  the  bill  for  this  dder  was  on  tbe 
desk.  If  it  was  put  there  for  me  to  collect  the 
desk  was  the  proper  place.  I  find  other  bills 
there  ns  shipping  clerk  for  me  to  collect,  not  all 
of  them,  but  in  tbe  ordinary  course  buslnesa. 
There  was  nothing  out  of  the  way  at  all  in  this 
bill  being  laid  there.  Mr.  Duncan  was  not 
there  when  1  wrote  tbe  check  for  Mr.  Troutner. 
He  was  not  present  when  I  was  paid  the  money." 

Here  we  have  the  story  of  the  transaction 
as  told  by  the  emirioyte  of  tbe  Walter  mil 
Company  from  the  Indidaicy  of  the  trans- 
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action  to  the  pdnt  of  the  actual  deUvery  of 
the  (dder  to  Tioutner*8  possession.  The  fiact 
oi  delivery  actually  made  to  Trontner  la 
not  contested. 

Walter  Hill,  the  general  manager  of  the 
Walter  Hill  Company,  opened  n^tlatlons 
with  Troutner  to  fomlsb  him  five  barrela  of 
Denver  cider  at  70  cents  per  gallon,  fbr 
whldi  Troutner  agreed  to  pay  upon  delivery. 
Walter  HIU  wired  to  Denver  for  the  dder, 
ordering  Its  Immediate  shipment.  This  oc- 
curred on  July  7th.  Walter  HUl  left  the 
state'  for  die  benefit  of  his  health  on  the  8th 
of  July.  Oa  the  12th  of  July.  Troutner  In* 
quired  of  Mr.  Duncan  about  Uie  cider  Mr. 
Hill  had  wired  to  Denver  for,  at  Troutner's 
request.  Duncan  knew  nothing  of  that  oc- 
currence before  Trontner*8  inquiry.  Having 
been  Informed  of  It  by  Troutner,  and  after 
Troutner  bad  made  dally  Inquiries  of  wheth- 
er the  elder  had  arrived,  on  July  10th  Dun- 
can made  out  the  usual  bill  of  Invoice  for 
the  five  barrels  of  cider  to  Troutner,  at  the 
price  Hill  had  made  to  Trontner,  placed  the 
invoice  on  the  shipping  clerk's  desk  as  a 
memorandum,  and  he,  Duncan,  on  the  same 
day  left  the  state  and  did  not  return  until 
July  2l8t  The  system  followed  by  the  Wal- 
ter Hill  Company  In  making  sales  of  cider 
was  the  same  system  followed  in  making 
sales  of  all  other  goods  handled  by  It.  When 
a  sale  had  been  made,  a  bill  or  Invoice  of 
the  thing  sold  was  usually,  but  not  always, 
made  out  and  furnished  the  shipping  clerk. 
In  this  Instance,  Peter  W.  Duncan  made  out 
the  bill  or  invoice  of  the  Troutner  transac- 
tion and  placed  it  on  the  shipping  clerk's 
desk.  He  did  this  relying  on  the  statements 
made  to  him  by  Troutner  of  Troutner's  prior 
transaction  with  Walter  HllL  Simpson,  the 
shipping  clerk,  found  the  Invoice  on  bis  desk, 
and  Troutner  offered  to  pay  for  the  cider. 
Simpson's  duty  was  to  collect  such  bills, 
and  he  did  receive  the  money  offered  by 
Troutner. 

The  relation  of  HUl  and  Duncan  to  the 
transaction  In  question  Is  important  to  an 
understanding  of  the'  issues  involved  with  re- 
gard to  the  llaljiUty  of  the  parties. 

"All  persons  concenied  in  the  coDimission  of 
a  crime,  whether  it  be  a  felony  or  misdemeanor, 
auA  whether  they  directly  commit  the  act  con- 
stituting the  oEfense,  or  aid  and  abet  In  Its 
commission,  or,  not  being  present  have  advised 
uid  encouraged  its  commission.  *  •  *  are 
principals  in  any  crime  so  committed."  Sec- 
tion 27,  Penal  Code  1913. 

Mr.  HUl  arranged  with  Troutner  all  of 
the  details  of  the  transaction  which  finally 
resulted  In  transferring  the  five  barrela  of 
cider  to  him.  Neither  Duncan  nor  Simpson 
was  present  at  this  transaction.  Mr.  Simp- 
son collected  from  Troutner  the  price  Hill 
arranged  for  Troutner  to  pay  for  the  cider. 
Neither  Hill  nor  Duncan  was  present  at  the 
time  of  payment  Troutner  received  the  ci- 
der, but  from  whom  does  not  appear  from 
the  evidence.  That  neither  HtU  nor  Duncan 
was  present  at  the  time  ot  the  d^very  la 


dear.  Simpson  Is  not  diarged  wltb  tife  com- 
mission of  the  offensb  He  may  have  dellr- 
ered  the  elder. 

[1}  The  part  Mr.  HUl  took  in  the  transac- 
tion was  an  essential  step  In  the  commis- 
sion of  the  offense.  The  collection  of  the 
price  and  the  delivery  of  the  liquor  are  also 
essential  to  the  completion  of  the  transao 
tloo.  That  the  transaction  should  be  made 
In  ajccordanoe  with  tiie  plan  and  system 
adopted  by  the  Walter  HIU  Company  in  mak- 
ing sales  of  goods  handled  by  It  was  not  es- 
sential to  this  transaction.  Duncan  was  not 
present  at  the  time  any  essential  act  of  the 
transaction  was  committed  by  eith»'  HIU  or 
Simpson.  Duncan  did  not  directly  commit 
any  act  essential  to  the  transaction  consti- 
tuting the  offense.  Not  being  present,  did 
Duncan  advise  and  encourage  its  commis- 
sion, by  simply  preparing  an  Invoice  in  the 
usual  course  of  the  business  on  Information 
received  from  Troutner  as  to  the  terms  and 
conditions  prescribed  by  Mr.  HUl,  and  by 
leaving  the  invoice  on  the  desk  of  the  shl[K 
ping  clerk  for  that  employe's  attention?  I 
think  he  did  not  as  a  matter  of  law  advise 
and  encourage  the  commission  of  the  offense 
by  the  mere  act  of  preparing  a  business  rec- 
ord of  a  prior  transaction  bad  In  his  al>> 
sence.  Mr.  Hill  was  the  responsible  person 
about  the  business  of  the  Walter  HIU  Com- 
pany. The  witnesses  who  were  employ^  of 
the  company,  including  Walter  HIU,  In  their 
testimony  clearly  Indicate  that  Waltw  HUl 
was  in  fact  and  to  all  Intents  and  purposes 
the  dominant  person,  and  die  whole  Walter 
Hill  Company  corporation.  His  orders  In  the 
business  wen  final.  They  were  executed  by 
the  ottier  employes  as  orders  of  the  corpora- 
tlcHL  Hill  was  pretddent^  general  manager, 
and  controlling  director  of  the  eonMratlon, 
and  holding  soCb  a  powerful  control  over  tha 
business  of  the  corporation  the  employes  un- 
der  him  were  simply  engaged  in  executing 
his  orders.  Of  course,  Mr.  HUl's  orders  to 
employes  under  him  requiring  such  employ^ 
to  sell  or  dispose  of  intoxicating  liquors  or 
do  any  other  criminal  act  would  not  relieve 
the  employe  executing  auch  orders  from 
criminal  llaUUty.  But  Hill  did  not  order 
Duncan  to  pr^are  the  Invoice  of  the  Trou^ 
ner  purclmse.  Hill  had  evidently  ordered 
the  plan  or  system  of  making  invoices  of 
all  sales  made  In  the  course  of  business  by 
the  employes  making  sales;  but  HUl  made 
this  sale  In  question  and  did  not  himself 
prepare  the  Invoice  of  the  transaction,  nor 
directly  order  Duncan  to  prepare  such  In- 
voice; whatever  Duncan  did  in  the  matter, 
he  did  at  the  ui^ent  Insistence  of  Troutner. 
He  had  no  opportunity  to  advise  and  en- 
courage HUl  in  making  the  arraugemeut  UUl 
did  make  with  Troutner,  and  Simpson  ex- 
ecuted HHl's  orders  when  the  money  was 
collected  from  Troutner.  These  facts  and 
others  in  the  evidence  omcluslvely  show  that 
Duncan  was  not  concerned  In  Uw  oommls* 
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Bton  of  ttie  offense  charged  dther  directly 
aiding  and  abetttng  or  as  one  not  being  pres- 
vat  advising  and  ucouraglng  Its  commis- 
sion. Consequently  be  was  as  a  right  en- 
titled to  a  directed  Terdlct  of  acquittal. 

[21  Tlie  appellants  contend  that  they  had 
no  knowledge  whatever  tliat  the  elder  in* 
Tolved  was  intoxicating,  and  as  a  oonbe- 
qnence  they  cannot  be  htid  criminally  liable 
for  the  act  of  selling  it  That  the  sale  was 
nuide  under  a  mistake  of  fact,  and  that  a 
lack  of  knowledge  of  the  Intoxicating  char- 
acter of  the  dder  which  was  sold  relieved 
from  criminal  liability.  They  argue  that  in 
the  absence  of  such  knowledge  the  union  or 
J<dnt  operation  of  act  and  ii!±«it  requldte 
to  every  crime  or  public  offense  is  likewise 
atwent ;  also  that  the  absence  of  such  knowl- 
edge disproves  any  criminal  Intent  witbln 
subdivision  (4)  of  section  24,  Poial  Code 
WIS.   Said  statute  is  as  follows: 

"All  persons  are  capable  of  committtng  Crimea 
except  those  beloDgin?  to  the  (ollowioR  classes: 
*  *  *  (4)  PersODB  who  committed  the  act  or 
made  the  omluion  cfaarced  ander  an  Ignurance 
or  mistake  of  fact,  which  disproves  any  crim- 
inal iDtent." 

The  act  here  complained  of  as  criminal 
was  the  transfer  of  the  property  right  In  and 
the  possession  of  five  barrels  of  cider  of  a 
dedgnated  name  for  a  consideration  paid 
therefor.  No  ,  possible  mistake  of  fact  ac- 
companied snch  transaction.  Every  clrcnm- 
staoce  in  evidence  surrounding  the  transac- 
tion excludes  the  idea  of  mistake  or  igno- 
rance affecting  the  transaction.  Every  per- 
son concerned  In  the  sale  knew  that  the 
thing  sold  and  Intended  to  be  sold  and  pur- 
chased and  delivered  was  nothing  other  than 
five  barrels  of  cider  produced  by  Lewis 
&  Leech  of  Denver,  Colo.,  and  bearing  the 
trade-name  of  "Apple  Queen  Pure  Cider." 
EJvery  person  concerned  in  the  transaction, 
except  the  employ^  who  delivered  the  goods 
to  Troutner  knew  that  the  price  fixed  re- 
qnlred  to  be  iMld,  and  which  was  paid,  for 
the  goods  was  70  cents  per  gallon.  Neither 
Hin  nor  Troutner  Intimate  that  they  were 
ignorant  or  mistaken  with  regard  to  any  of 
these  facts.  When  a  party  sells  a  thing 
knowing  that  he  Is  selling  that  identical  thing, 
and  makes  a  price  therefor  and  receives  pay- 
ment accordingly,  and  causes  the  identical 
thing  he  intended  to  sell  and  nothing  else  to 
be  delivered,  he  cannot  claim  that  he  did  not 
know  the  nature  of  the  article  sold  and  de- 
livered by  him  In  excuse  of  a  criminal  charge 
fbr  selling  a  pTOhlbtted  article 

The  questions  here  r^nred  to  have  beat 
beretofoie  considered  by  this  court  in  Trout- 
ner T.  State,  17  Arts.  606,  lU  Pac.  104S,  U 
B.  A.  19ieD,  282,  and  there  decided  against 
appellants'  contenticm.  The  app^lants  con- 
cede the  ftmse  of  that  dedrion,  but  th^  re- 
qneat  that  we  re-examipe  the  questions  here, 
and  present  many  aiipiments  why  that  de- 
dsion  was  wrong.  I  am  entirely  satisfied 
with  the  correctness  of  the  Troutner  deci- 


sion, and  adhere  to  the  same.  The  conten- 
tions made  on  this  appeal  now  under  discus- 
rion.  are  disallowed  on  tbB  aathori^  of  the 
Troutner  Cas^  supra. 

[3]  The  state  was  permitted  to  give  evi- 
dence of  sales  of  cider  made  tlie  Walter 
Hill  Oompany,  by  Walter  Hill  as  salesman, 
to  Troutner.  at  times  prior  to  tiie  leth  day 
of  July,  191Sw  These  sales  are  not  relied  up- 
on for  a  conviction  in  this  case,  but  the  ap- 
pellants complain  «C  the  mUng  of  the  court 
admitting  evidence  of  such  prior  sales.  I 
think  the  evidence  of  such  sales  was  admls- 
sUila  to  show  that  the  intention  of  the  par- 
ties was  to  sell  dder,  and  that  the  dder 
sold  on  the  16th  day  of  July,  1915,  was  sold 
in  the  usual  course  of  bustneas  and  as  an  ax^ 
ticie  ot  commerce  handled  by  the  Walter 
Hill  Company;  that  the  employ^  of  the 
company  who  participated  in  such  sales  knew 
what  they  were  doing,  and  that  they  knew 
that  they  were  selling  dder,  carrying  oot  the 
plan  of  Uie  boslnees  concern.  No  one  con- 
nected with  this  cause  denies  the  tact  that 
tlie  prior  sales  were  made  In  the  ordinary 
course  of  the  bustness,  but,  on  tlie  other 
haiid,  the  appellants  admit  the  sales  were 
made  and  In  the  ordinaiy  course  of  the  busi- 
ness. No  criminal  responsibility  is  Insed 
upon  any  of  such  prior  sales,  and  this  Is 
made  clear  during  the  course  of  the  trial. 
The  evidence  was  admissible  for  the  purpose 
of  showing  the  course  or  plan  pursued  by 
the  Walter  Hill  Company's- employ^  in  the 
matter  of  selling  cider.  Sudi  evidence  would 
seem  to  be  of  advantage  to  the  defendant's 
canse.  rather  than  of  a  disadvantage.  It 
tended  to  show  that  the  sale  in  question  was 
one  made  in.  the  ordinary  manner  of  making 
sales  of  cider,  and  was  not  made  In  sus- 
pldous  circumstances.  At  least  It  tends  to 
remove  the  moral  sting  from  the  transaction, 
If  It  does  not  remove  the  legal  Itebillty  to 
punishment. 

The  court,  over  the  objection  of  the  ap- 
IMlIants,  admitted  evidence  to  the  effect  that 
certain  persons  who  bought  the  dder  which 
the  Walter  Hill  Company  sold  to  Troutner 
on  the  16th  day  of  July,  1915,  were  charged 
and  convicted  of  selling  intoxicating  liquor. 
Troutner  was  also  permitted  to  testify  that 
he  was  convicted  of  selling  the  same  ddw  he 
bought  July  leth  from  the  Walter  Hill  Com- 
pany. Such  evidence  was  received  for  the 
purpose  of  showing  that  the  cider  bought  by 
Troutner  from  the  Walter  HlU  Company 
through  the  appdlants  was  Intoxicating  In 
character. 

An  expo-t  witness  on  July  21st  took  a  sam- 
ple of  the  dder  In  question  handled  on  July 
16th  and  made  a  chemical  analysis  of  It  He 
found  it  contained  ateohd  In  volume  of  7% 
per  cent  The  evidence  of  the  intoxicating 
character  of  the  dder  in  question  was  not 
conflicting.  Mr.  HiU  testified  that  he  drank 
a  cup  full  at  the  same  brand  of  dder  as  a 
test,  and  gave  as  his  opinion  from  his  knowl- 
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edge  of  cider  that  It  was  sweet  cider.  The 
eldei  he  tasted  was  cider  other  than  the 
cider  Troutner  bought  on  July  16th.  There 
is  DO  evidence  in  t)ie  record  confilctlng  with 
the  evidence  produced  by  the  prosecution 
tending  to  show  that  the  cider  hought  by 
Troutner  on  the  16th  day  of  July  contained 
alcohol  to  the  amount  sufficient  to  Intoxi- 
cate. The  appellants  produced  some  testi- 
mony other  than  that  of  Mr.  Hill  tending  to 
show  that  the  same  brand  of  dder  handled 
before  the  IGth  of  Jnly  was  not  Intoxicating. 
As  I  understand  the  record  of  the  testimony 
and  the  contention  of  the  appellants  as  to 
the  Intoxlcathig  character  of  the  dder  con- 
tained In  the  Ave  barrels  boagbt  by  Trout- 
ner on  July  16th  la  that  the  dder  was  intoxi- 
cating. The  appellants  do  not  seriously  con- 
tend on  the  trial  nor  on  this  appeal  that  such 
ddor  was  not  intoxicating,  but  their  serious 
contention  is  that  they  bad  no  knowledge  of 
its  intoxicating  diaracter  when  they  sold  it. 

The  testimony  givai  by  Troutner,  Jack 
Gibson,  and  Byrd  is  attadced  as  having  been 
erroneously  admitted.  Troutner,  without 
objection,  testified  that  his  place  of  residence 
was  at  the  county  iail  tor  selling  dder  the 
latter  part  of  June  and  the  first  part  of 
Jnly,  1816.  At  the  close  of  his  examination 
in  diief,  in  the  absence  of  objection,  he  tes- 
tified, according  to  tlie  abstract  of  the  rec- 
ord, as  follows: 

"Got  Into  difficulty  over  tbis  dder  on  aocoant 
of  intoxicating  character  of  It;  was  arrested, 
tried  and  sentenced." 

At  tlw  dose  of  tbB  cross-examination  he 
states: 

"*  •  •  On  the  trial  tbat  I  was  convicted 
for  selling  dder  did  not  go  on  the  stand  or  offer 
any  evidence  at  alL" 

Jade  Gibson  was  called  as  a  witness  fol- 
lowing Troutner.  On  his  direct  eanminatlon 
he  testified,  without  objection,  tliat  he  "han- 
dled dder  bought  from  Troutner;  do  not 
remonber  date;  was  arrested  for  selling  dd- 
er bought  from  Troutner;  think  purdmse 
was  two  barr^"  The  examination  then 
turned  upon  another  matter  of  taking  sam- 
ples of  dder.  A  cross-examination  foUowed 
and  dosed.  The  prosecution  thereupon  ask- 
ed the  witness  the  following : 

"Q.  Did  you  get  Into  any  difficulties  by  Belling 
this  dder?'' 

Objected  to  as  not  redirect  Then  offered 
as  a  question  omitted  on  direct  examination. 
To  which  the  following  objectlcm  was  made : 

"Mr.  Armstrong :  We  don't  care  whetiier  it  is 
direct,  or  what  it  is.  It  is  immaterial  and  ir- 
relevant. We  object  on  that  ground.  (Objec- 
tion overruled.)  A.  Tea,  sir;  I  got  into  trouble 
for  selling  this  cider.  Q.  Were  you  arrested? 
A.  Yes,  sir.  (Objected  to  for  tbe  same  reason, 
and  objection  overruled.)  Q,  Ajid  was  there 
any  seutence  pasa«^  upon  you  in  any  court  for 
sdling  tiiat  cider?  Mr.  Armstrong:  The  same 
objecoon.   A.  I  got  Gned  $150  for  selling  it." 

On  cross-examination  the  witness  testified 
that  be  pleaded  guilty  to  tlie  charge. 


Then  other  witnesses  were  introduced  by 
the  state  and  examined  and  cross-examined 
after  Jack  Gibson  retired  from  the  witness 
stand.  Thereupon  L.  U.  Byrd  was  introduc* 
ed  by  the  state.  He  testified  without  objec- 
tion that  he  boivht'one  50-gaUon  barrel  of 
cider  from  Troutner  five  days  before  witness 
was  arrested  and  wh«i  witness  was  arrest- 
ed he  had  a  quantt^  of  the  dder  on  hand ; 
"got  into  difilcuity  fhr  selling  that  dder ;  got 
arrested  for  it ;  was  sentenced  by  the  court 
and  paid  $250."  On  cross^xamination  be 
testified  that  he  "did  not  go  on  the  stand  or 
testify  to  a  Jury;  plead  guilty." 

No  objection  was  raised  to  the  testimony 
of  either  of  these  witnesses  upon  the  mat- 
ters of  their  arrest.  Tbe  only  objection  rais- 
ed was  to  the  testimony  of  Jack  Gibson,  and 
the  only  portion  of  Jack  Gibson's  testimony 
not  already  before  the  Jury  without  objec- 
tion was  the  answer  to  the  question,  to  wit : 

"Q.  And  was  there  any  sentence  passed  ui>on 
you  in  any  court  for  selling  that  dder? 

"Mr.  Armstrong:  The  same  dijeetion.  A.  I 
got  fined  $160  for  selling  It" 

[4]  Tills  answer  is  tbe  only  new  testimmy 
brought  out  by  this  witness.  No  motion  was 
made  to  strike  this  answw,  nor  to  strike  the 
testimony  of  this  witness  theretofore  given. 
The  appellants  cannot  complain  of  the  tes- 
timony given  by  Troutner,  Gibson,  and  Byrd, 
to  which  they  interposed  no  objection,  either 
at  the  time  it  was  given,  or  thereafter  by 
moving  to  strike.  The  testimony  given  by 
Jack  Gibson  on  his  redirect  examination  to 
which  appellants  objected  is  the  only  matter 
In  this  respect  open  to  inquiry  on  this  ap- 
peal. Had  tbe  court  sustained  the  objections 
to  the  questions  asked  on  redirect  examina- 
tion concerning  witness*  difficulties  for  sell- 
ing the  dder,  the  statement  tbat  he  had  been 
arrested  for  selling  the  cider  was  stIU  in 
the  record,  to  which  there  was  no  objection. 
The  objection  to  the  new  matter  with  re- 
gard to  the  fact  that  witness  was  fined  for 
selling  the  dder  Is  the  question  for  consid- 
eration. Had  this  answer  been  excluded, 
leaving  the  former  testimony  of  tbls  witness 
and  the  testimony  of  witness  Troutner  with 
the  subsequent  testimony  of  witness  Byrd 
in  the  record  and  before  the  Jury,  to  which 
no  objection  was  Interposed  would  the  result 
have  been  any  different?  Had  all  of  this 
class  of  testimony  been  objected  to  and  ex- 
cluded, could  the  Jury  have  reasonably  reach- 
ed a  verdict  any  different  from  that  which 
they  have  reached?  It  seems  quite  dear  to 
me  that,  If  the  court  had  excluded  Jack  Gib- 
son's answer  to  the  questions,  "Did  you  get 
Into  any  difficulties  by  selling  this  dder?" 
and  "  •  •  •  Was  there  any  sentence 
passed  upon  you  In  any  court  for  selling 
that  dder?"  the  answer  to  the  first  quesUon 
was  that  he  did  get  Into  trouble,  and  the  an- 
swer to  the  second  question  was,  "I  got  fined 
$150  for  selling  It."  leaving  tbe  other  testis 


Digitized  by 


QUAYLE  T.  STATB 


331 


mony  In  the  case,  to  whlcb  no  objection  was 
made,  do  different  verdict  would  hare  result- 
ed. This  class  of  evidence  bears  upon  the 
Intoxicating  character  of  the  dder,  and  could 
bave  no  bearing  upon  any  other  feature  of 
the  case.  All  of  the  evidence  other  than  the 
class  of  evidence  now  considered,  before  the 
jary  without  material  conflict.  Is  to  the  ef- 
fect that  the  cider  In  question  was  an  intox- 
icating liquor. 

Without  any  doubt  the  matters  of  Gibson's 
arrest  and  fine  for  selling  this  (dder  had  no 
place  In  the  evidence  In  this  case  against 
Hill  and  Duncan,  charged  with  selling  the 
identical  cider  to  Troutner.  The  same  may 
be  said  of  the  testimony  of  Troutner  and 
Byrd  bearing  upon  the  same  matters.  At  the 
reqoest  of  these  vappellauts  the  court  gave 
the  Jury  the  following  instruction,  to  wit : 

"Hie  court  iDstructs  the  jury  that  there  has 
been  evidmce  adnutted  in  this  cause  of  sales 
other  than  the  one  herein  beiDK  Inquired  into, 
and  that  you  are  not  to  render  any  verdict 
against  the  defendants,  or  either  of  them,  hy 
reason  of  any  such  other  sales.  The  only  sale 
that  la  material  in  this  case  is  the  sale  alleged 
to  bave  be«i  made  on  July  16, 1915." 

The  appellants  mast  have  considered  this 
'  fnstructioD  ali-suffident  to  meet  the  matter 
of  sales  made  by  Troutner,  Gibson,  and 
Byrd;  if  not,  they  would  have  requested 
other  instructions  more  directly  meeting 
their  testimony.  In  the  absence  of  a  request 
for  an  lustmctloo  specially  dealing  with  the 
sales  made  of  the  elder  by  the  said  three 
witnesses,  the  Instructioa  given  aa  requested 
most  be  deemed  broad  enough  to  suffldently 
Inform  the  Jnry  of  the  law  applicable  to  such 
and  all  sales  mentioned  In  the  testimony  oth- 
er than  the  Bale  of  July  16,  iOiS. 

[i]  The  admission  of  the  answoni  of  Gib- 
son as  testtnumjr  against  Hill  and  Duncan 
was  a  <dear  tedinieal  error  in  the  proceed- 
toga-  Bat  apon  a  consideration  of  the  whole 
case  I  am  of  the  f>plnion  that  no  preladlce 
ooold  or  did  result  therefrom,  for  the  reason 
no  fair  conduslon  can  be  reached  from  the 
evidence  rmaining  In  the  case,  excluding  the 
obJectionaUe  testimony,  other  than  that  the 
cUer  sold  to  Troutner  on  July  16,  1015,  was 
InttHdcatlDg  liquor. 

I  have  considered  all  ot  the  qnestlons  rais- 
ed by  the  appellants  on  this  SKwal,  and  deem 
the  foregoing  dlscnssion  sufficient  to  set  fbrth 
the  reasons  tta  my  decision  without  a  fur- 
ther dlacnsBlMi  of  the  other  questions.  I  am 
therefore  of  the  opinion  that  the  appellant 
Hill  has  been  awarded  a  fidr  and  Impartial 
trial,  and  that  this  record  presents  no  re- 
verdble  error  as  to  said  appellant. 

I  am  of  the  further  opinion  that  the  evi- 
dence fails  to  ctmnect  Peter  W.  Duncan  with 
the  commission  of  the  act  constituting  the 
offense.  Consequently  the  judgment  Is  re- 
versed as  to  Peter  W.  Duncan,  and  remand- 
ed, with  Instructions  to  discharge  this  de- 
fendant 


The  Judgment  as  against  Walter  Hill  Is 
ordered  afllrmed. 

FRANKUN,  a  J.,  and  BOSS,  J.,  oon- 
cor. 

m  Ariz.  91) 
QTTATLE  v.  STATE.    (Cr.  410.) 

(Supreme  Ckturt  of  Arizona.    May  19,  1917.) 

1.  Criminal  Law  ^1144(16)— Appeal  aho 
Errobt-Presuuptions. 

Where  the  record  is  silent.  It  will  be  pre- 
sumed the  trial  court  properly  admonished  the 
jury  in  a  criminal  case  upon  retirins. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2701-2764,  2901,  3033.] 

2.  CitncmAL   Law    «»10S9  —  Besbbvuio 

Gbounds  tob  Review— Necessitt  of  Ob- 

JECnONB. 

Id  a  criminal  case,  accused  cannot  complain 
for  the  first  time  upon  appeal  that  the  court 
failed  to  adnumlsh  the  Jury  when  it  retired. 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2647,  264&] 

3.  Indictment  and  Infobhatioh  «=»41(1>— 

COMlf  ITHE  NT— SUFFICIBN  CT. 

Where  a  defendant  waa  diaif^d  with  rape, 
a  commitment  reciting  that  he  appeared  guilty 
"as  charged,"  and  ordering  bim  held  to  answer 
"the  same,"  ia  sufficient  basis  for  an  informa- 
tion charging  violent  rape. 

[£)d.  Note.— Fot  othw  cases,  see  Indictment 
and  Information,  Cent  l>^.  {  1S8.] 

4.  Criminal  Law  4s3917(l)  —  New  Trial— 
Postponement. 

Under  Pen.  Code  1913,  |  llOS,  sobd.  4.  au- 
thorising the  court  to  grant  a  new  trial  for  ma- 
terial errors,  aod  section  1012,  authorizing  post- 
ponements, the  trial  court's  refusal  to  grant  a 
postponement  may  be  asserted  as  graond  for 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Oriminal 

Law,  Cent  Dig.  {  2161.] 

8.  Criminal  Law  «=>1151  —  FoBTPORKunT— 

Discretion  of  Court. 
Pontpooement  of  a  criminal  trial  rests  large- 
ly in  the  trial  court's  discretion,  and  his  action 
will  not  be  reversed  unless  such  discretion  has 
been  abused  to  accused's  prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent.  Dig.  S§  3045-3049.] 

6.  Criminal  Law  €=»594(2)— PosTPONEMEnr 
— Discretion  or  Coubt. 

A  trial  court  held  not  to  bave  abused  its 
di^retion  in  refusing  to  postpone  the  trial  of  a 
rape  case  because  a  witness  desired  by  defend- 
ant was  absent,  where  such  proposed  witness* 
affidavit  disclosed  that  he  had  no  intention  <^ 
venturing  within  the  conrfs  jarisdictlon. 

[Ed.  Note.— For  othw  cases,  see  Oriminal 
liw.  Cent.  Dig.  i  1322.] 

7.  RAPB  ^351(4)— SUFFICIBNOT  op  EnDBNOS. 

Evidence,  consisting  largely  of  prosecutrix's 
■tory  and  physical  facts,  held  to  sustain  a  con- 
viction for  rape  against  the  defense  that  the 
prosecutrix  did  not  forcUily  resist 

[Ed.  Note.— For  other  eases,  see  Itvpe,  Cent 
Dig.  8  74.] 

8.  Criminal  Law  «=3%8<1)  —  New  Trial- 
New  ly  Discovered  Evidence. 

There  is  no  abuse  of  discretion  in  refusing  a 
new  trial  motion  in  a  rape  case  for  newly  dis- 
covered evidence,  where  one  of  the  propofiea  wit- 
nesses testified  fully  at  the  former  trial  and 
the  other .  two  did  not  offer  to  testl^  in  the 
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future,  and  tbe  evidence  If  given,  would  be  cumn- 
latlve  or  inipeflcliing. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Oent.  Dig.  Si  2306,  2312.  2313,  231S.  2317.] 

9.  Criminal  Law  «=3564(^— Vksus— Sum- 

CIBNCT  OF  EVIDBNCB. 

The  venue  In  a  prosecution  for  rape  held 
sufficiently  established  by  indirect  evidence. 

[Ed.  Note.— For  ottier  cases,  see  Oriminal 
Law.  Gent.  Dig.  1  1283.] 

Appeal  frmi  Superior  Court,  Navajo  Cooa- 
ty ;  John  A.  Ellts,  Judge. 

Charles  F.  Qnayle  was  ctnvlcted  of  rape, 
and  appeals.  Affirmed. 

The  appellant  was  charged  with  the  com- 
mission of  the  crime  of  rape  upon  one  Eva 
DIeb,  alleged  to  have  been  consummated  on 
September  12,  1915,  was  tried  therefor,  and 
convicted,  from  which  lodgment  of  convic- 
tion be  appeals. 

Jones  &  Jones,  ot  Flagstaff,  and  Louis 
Klelndlenta,  at  Im»  Angelea,  Cat,  for  appel- 
lant Wiley  E.  Jones.  Atty.  Gen.,  and  R.  W. 
Kramer  and  Geo.  W.  Harb^  Asst.  Attys. 
Gen^  for  the  State. 

OUNNINGIIAM,  J.  The  appellant  was 
charged  with  the  commission  of  the  crime  of 
rape,  on  September  12, 1915,  by  a  sworn  com- 
plaint filed  with  a  Justice  of  the  peace  on  the 
14th  day  of  September,  1915.  On  September 
27. 1015,  the  defendant  appeared  for  the  pre- 
liminary examtoatlon  of  the  charge.  Having 
examined  the  witnesses  produced  by  the  par- 
ties, the  maglBtrate  entered  the  following  or- 
der, to  wit: 

"After  listening  to  the  evidence  adduced;  It 
appearing  to  tbe  court  that  there  is  suQiaent 
evidence  to  believe  the  defendant  guilty  as  charg- 
ed, I  hereby  ordw  that  be  be  held  to  answer 
the  same  and  that  bis  bond  be  fixed  at  three 
thousand  dollars." 

On  October  7.  1916,  the  coonty  attorney  ot 
Navajo  county  filed  an  Information  In  the  su- 
perior court  charging  the  defendant  with  the 
conimlBiri.on  of  the  crime  ot  vUlmt  rape  on 
Eva  Dick,  on  or  about  the  12th  day  of  Sep- 
tember. 181S.  The  defendant,  having  been 
formally  arraigned  on  the  charge,  entered  his 
plea  at  not  guilty. 

On  February  29,  1910,  the  defendant  pre- 
sented his  motion  to  withdraw  his  plea  of 
not  guil^  for  tbe  purpose  of  presenting  a 
motion  to  set  aside  the  Information  upon  the 
grounds  'that  before  the  filing  of  said  infor- 
mation he  had  not  been  legally  committed  by 
a  magistrate  for  the  crime  of  rape,  or  for  any 
other  crime.**  The  motlfm  was  denied.  The 
aippellant  urges  as  error  the  order  of  the 
court  refosli^  to  permit  him  to  withdraw  bis 
said  plea  for  said  purpose. 

The  deftiidant  thereupon  moved  for  a  post- 
ponement of  the  trial  until  the  next  Jury 
term  ot  the  court,  upon  the  ground  and  for 
the  reason  of  the  absence  of  a  witness,  Len 
Taylor.  The  moUon  Is  accompanied  by  an 
affidavit  of  the  defendant  setting  forth  that 
this  party  is  a  resident  of  the  town  of  Wlna- 


low.  and  has  been  for  many  years  last  past; 
that  a  subpoena  was  issued  tor  him  on  Febru- 
ary 24th  and  placed  in  the  hands  of  the  sher- 
iff of  the  county  for  service.  The  facts  he 
expects  to  be  able  to  prove  by  this  witness 
are  thereupon  set  forth  In  detalL  He  con- 
tinues: 

"That  he  (defendant)  cannot  prove  Mid  facts 
by  any  other  witness.  That  he  can  procure  the 
attendance  of  said  witness,  Len  Taylor,  at  the 
next  jury  session  of  this  court.  That  said  tes- 
timony is  material  to  defendant's  defense.  That 
the  said  witness  is  not  absoit  by  tbe  consent  or 
procurement  of  the  defendant.*' 

The  county  attorney  in  behalf  of  the  state 
opposed  the  granting  of  the  postponement  of 
tbe  trial  on  account  of  the  absence  of  the 
witness  Len  Taylor,  and  In  support  of  hla 
opposition  to  such  postponement  filed  an  af- 
fidavit setting  forth  tbe  diligence  used  by  the 
county  attorney  to  locate  the  said  absent  wit- 
ness. A  number  of  subpcenas  were  caused  to 
be  issued  and  placed  In  the  hands  of  the 
sheriff  of  Navajo  county  and  in  the  bands  of 
the  sheriffs  of  other  counties  'of  tbe  state, 
and  all  of  which  have  been  returned  not  serv- 
ed because  tbe  witness  could  not  be  found. 
Tbe  county  attorney  In  his  affidavit  denies 
that  the  witness  would  testify  as  contended 
by  the  defendant,  and  sets  forth  tbe  sub- 
stance of  tbe  facts  the  state  alleges  it  can 
prove  by  tbe  said  witness  in  support  of  the 
charge,  and  allies  that  the  witness  Is  not 
absent  by  the  consent  or  procurement  of  the 
prosecution.  Upon  due  consideration,  the 
court  denied  the  defendant's  motion  for  a 
postponement  of  the  trlaL  Such  order  Is  nrg^ 
ed  on  this  appeal  as  error. 

[1, 2]  The  appelant  in  his  brief  complains 
that  the  court  failed  to  admonish  the  Jury  as 
required  by  law  upon  a  number  of  occasions 
when  the  Jury  retired  from  the  court  in 
charge  of  the  bailiffs.  The  minutes  of  the 
court  are  silent  upon  this  matter,  but  the 
question  Is  raised  for  thp  first  time  on  this 
appeal.  This  court  must  presume,  the  record 
being  silent,  that  the  trial  court  perfonued 
its  duty,  and  will  not  inquire  for  the  first 
time  on  appeal  whether  that  duty  has  been 
violated ;  the  record  being  sUent  with  regard 
to  the  matter.  The  defendant  was  present  at 
die  trial  and  may  have  objected,  and  should 
have  objected  to  any  failure  of  the  trial  court 
to  follow  the  prescribed  procedure.  We  pre- 
sume if  defendant  deemed  his  rights  Jeopar- 
dized by  the  alleged  omistion  he  would  have 
tlme^  objected,  and  if  he  saw  and  did  not 
object,  or  foiled  to  see  any  irregularity  In  thtt 
matter,  he  waived  it,  and  cannot  be  heard  to 
complain  for  the  first  time  on  appeaL 

[3]  The  appellant  dqtends  upon  F«tlg  t. 
State.  14  ArlB.  S40. 183  Paa  99,  as  supporting 
his  proposed  motion  to  set  adde  the  Informa- 
thm.  In  that  case  we  had  before  as  for  con- 
sideration the  suffldoicy  of  a  commitment  to 
Justify  the  county  attorney  filing  an  Infor- 
mation based  thereon.   The  commitment  In 
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question  ordwed  Oie  defoidant  beld  to  an- 
swer a  diarge  of  "feloay,"  and  the  Informa- 
UoB  filed  charged  the  commission  by  the  de- 
fendant  of  rape.  There  we  said: 

"The  order  of  commitmeDt  may  be  for  an 
entirely  different  offense  from  that  charged  Id 
tho  complaint.  The  ma«iitrat«  may  hold  de- 
fendant for  "any  pnblic  offense'  of  which  he  has 
no  jarifldictton  to  try  and  detennine." 

The  commitment  having  recited  that  the 
defendant  waa  held  to  answer  the  crime  of 
felony,  which  waa  made  to  appear  to  the 
magistrate  from  the  evidence  adduced  bad 
been  committed.  The  crime  to  answer  which 
the  accaaed  Is  held  must  be  determinable 
from  the  order  committing  the  accused  to  an- 
swer. If,  by  an  examination  of  the  magis- 
trate's order  committing  the  accused  to  an- 
swer, the  prosecuting  attorney  Is  able  to  defl- 
nltely  determine  and  exactly  know  the  par* 
ticular  crime  the  accnaed  haa  been  held  to 
answer,  then  it  ia  the  plain,  simple  duty  of 
the  proeecator  to  prepare  the  Information 
charging  the  accused  with  the  commission  of 
the  ofToise  for  which  the  accused  has  been 
held  to  answer.  In  this  case  the  magistrate 
examined  the  accused  on  a  charge  of  rape, 
and  from  the  evidence  he  became  satisfied 
that  the  defendant  is  guilty  "as  charged*' 
and  held  him  to  answer  the  "same."  Could 
the  prosecuting  officer  be  mistake  as  to 
what  crime  the  magistrate  believed  had  been 
committed  for  the  commission  of  which  the 
accused  was  held  to  answer?  I  think  not 
^e  crime  for  the  ooaunlsslon  of  which  the 
accused  was  held  to  answer  was  that  charged 
In  the  complaint,  and  no  other.  Had  the  or- 
der of  commitment  declared  that  the  maglB- 
trata  believed  from  the  evidence  produced 
that  a  felMiy  had  been  committed  and  there- 
upon ordered  the  accused  held  to  answer  the 
same,  we  would  have  then  a  parallel  case 
with  the  Fertlg  Case.  The  prosecuting  at- 
torney most  be  credited  with  having  some  de- 
gree of  understanding,  and  so  credited  when 
he  took  up  the  order  of  commitmoit  and 
found  that  this  accnaed  waa  held  to  answer  a 
4^rge  proven  to  the  satisfaction  of  the  mag- 
istrate. He  could  not  be  mistaken  as  to  the 
nature  of  the  charge  provoi,  because  a  cas- 
ual reference  to  the  «Hnplaint  by  which  the 
cbarge  la  set  forth,  and  whii^  was  the  mat- 
ter examined  Into,  reveals  certainly,  definite- 
ly, and  exactly  that  the  charge  waa  one  at 
rape  alleged  to  hare  beoi  committed  by  the 
accused  ui>on  Eva  Dick.  Had  the  prosecut- 
ing attorney,  by  the  information  Aled,  charg- 
ed the  defendant  with  the  aMnniisslon  of  a 
felmy  other  than  violent  rape,  the  Informa- 
tion would  have  been  subject  to  ^^ii^^iTTai 
under  the  i^tQclple  laid  down  in  the  FertME 
Caae. 

The  court  oorrectlr  refused  to  permit  the 
defisidaiit  to  wltiidmw  Us  plea  of  not  guilty 
for  the  purpose  of  moving  to  set  aside  the  in- 
Connatlon  tor  the  reasons  and  at  the  grounds 
WTCeO. 

I4-«]  Xbe  nCusal  of  tbo  trial  coaxt  to  grant 


the  defendenf B  ai^llcatloD  to  postpone  the 
trial  of  the  cause  until  the  next'Jury  term  of 
the  court,  because  of  the  absence  of  Len 
Taylor,  a  witness,  was  asserted  as  a  ground 
for  a  new  trial,  and  properly  so.  under  sub* 
division  4  of  sectlan  1105,  Pmal  Oode  of 
Arixona  1918,  to  wit: 

"When  a  verdict  has  been  rendered  against 
Uie  defendant  the  court  shall,  upon  his  api^ 
cation,  pant  a  new  trial,  in  the  following  cases: 
•  *  •  (4)  When  the  court  has  committed 
any  material  error,  calculated  or  tending  to 
injure  the  rights  oi  the  defendant" 

"When  an  action  is  called  for  trial,  or  at  any 
time  previous  thereto,  the  court  may,  upon  suf- 
ficient cause,  direct  the  trial  to  be  postponed  to 
anotbM*  day."    Section  1012,  Penal  Code  1913. 

The  cause  shown  by  the  affidavit  of  the  de- 
fendant for  a  postponement  of  the  trial  con- 
sisted of  the  showing  that  the  defendant  ex- 
pected to  prove  by  Len  Taylor,  the  absent 
witness,  the  following  circumstances,  brief- 
ly stated,  to  wit:  He  expected  Len  Taylor  to 
testify  that  defendant  was  introduced  to  Kva 
IMck  as  Charles  Quayle,  his  true  name ;  that 
Bva  Dick,  and  two  other  persons,  rode  with 
the  defendant  in  defendant's  one-seated  Ford 
automobile  immediately  following  the  flrat 
meeting  and  the  Introducticra  of  the  defend- 
ant to  Eva  Dick ;  that  thereafter  other  rtdee 
with  the  like  number  of  persons  were  had  In 
the  same  automobile,  and  on  each  said  occa- 
sion the  time  was  at  night  after  8  o'clock, 
and  on  each  of  said  occasions  and  rides  the 
defendant  drove  the  machine ;  that  Eva  Dick 
sat  next  to  defendant,  and  another  woman 
sat  next  to  Eva  Dick,  and  Len  Taylor  stood 
behind  the  seat;  that  on  each  of  said  occa- 
sions Eva  Didt  hissed  and  caressed  the  de> 
fendant  a  number  of  times  while  ri<Ung ; 
that  on  the  night  of  the  11th  of  September, 
1916,  the  defendant,  Eva  Dick.  Miss  Shank, 
and  Len  Taylor  started  for  a  ride  la  the 
same  machine,  Occupying  aimut  the  same 
relative  positions  In  the  machine  as  above 
described ;  tliat  after  riding  a  little  while 
some  member  of  the  party  suggested  going  to 
a  dance;  this  sugge^lon  was  acceptable,  and 
they  proceeded  to  the  dance,  and  the  party 
danced  tar  a  short  time ;  that  Eva  Dick  wore 
white  stockings  on  that  night  at  the  dance. 
This  is  the  substance  of  the  testimony  the 
defendant  expected  to  prove  by  Len  Taylor. 
He  aUeges  that  I^en  Tsylor  Is  a  material 
witness,  and  that  he  is  unable  to  prov«  the 
foregoing  matters  by  any  other  witness,  and 
that  defendant  will  be  able  to  have  Len  Tay- 
lor present  at  the  next  inry  term  of  the 
court. 

The  court  determined  the  issues  raised  by 
the  motion  and  <qpposltl«t  thereto  against 
the  defendant's  contention.  The  granting  of 
a  postvonement  oC  the  trial  Is  a  matter  with- 
in the  sound  legal  discretion  of  the  trial 
Qonrt;  and,  when  the  actlni  <tf  the  court  Is 
tffou^t  into  questicMi  tm  appeal,  the  ruling 
made  will  not  be  disturbed  by  an  appellate 
court  unless  It  is  made  to  i^vear  that  sndi 
dlscretloa  lias  been  alnissd,  to  tbo  dttmOf 
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ant's  prejudice.  The  trial  court  reviewed  Its 
order  refusing  to  postpoue  the  trial  of  the 
cause,  passing  od  the  twelfth  paragraph  of 
defendant's  motion  for  j.  new  trial,  and  reaf- 
firmed the  former  ruling  made,  "both  upon 
the  lowing  made  at  the  time  of  the  motion 
for  the  continuance,  and  the  showing  made 
at  this  time" — the  time  of  ruling  on  the  mo- 
tion for  a  new  trial. 

In  support  of  the  moUon  for  a  new  trial 
upon  the  ground  of  error  In  refusing  a  post- 
ponement of  the  trial,  the  defendant  reas- 
serted the  materiality  of  Len  Taylor's  testi- 
mony, and  excused  his  absence  from  the  trial, 
as  a  further  reason  why  the  trial  should  have 
been  postponed,  that  witness  Len  Taylor  was 
absent  because  of  threats  made  against  him 
by  Eva  Dick  at  a  conversation  had  on  Sep- 
tember 13,  1915,  which  fact  was  unknown  to 
defendant  until  after  the  trial  was  finished. 
The  affidavit  of  Len  Tajior  Is  presented  in 
support  of  the  motira.  and  bears  date  of 
April  1,  1916.  The  verdict  was  returned  and 
recorded  March  3,  1916.  The  motion  for  a 
new  trial  was  filed  April  8,  1916,  and  on  the 
same  day  was  denied.  In  his  aflidavlt  made 
before  a  notary  public  at  Wlnslow,  Navajo 
county,  on  said  1st  day  of  April,  Len  Taylor 
states  that  be  absented  himself  from  the 
Jurisdiction  of  the  court  for  the  reason  of  a 
conversation  had  with  Eva  Dick  in  the  dty 
of  Wlnslow  OB  the  ISth  day  of  September, 
191& 

"  *  *  *  And  as  a  resalt  of  said  coDversatiMi 
atBant  left  his  home  and  the  process  of  this 
court  for  tfae  reason  that  affiaat  was  threaten- 
ed by  the  said  Eva  Dtck  during  this  last-men- 
tioned conversation,  and  in  order  to  protect 
himself  from,  and  in  order  not  to  have  himself 
implicated,  as  a  defendant.  In  an^  wronsful 
crimiDal  prosecution,  he  left  the  junsdiction  of 
this  court  in  order  that  he  could  aot  be  sub- 
poenaed as  a  witness  on  Itebalf  of  the  defend- 
ant in  the  above-entitled  cause." 

From  this  fact  alone  the  court  would 
have  permitted  the  court's  process  abused 
by  granting  a  postponement,  and  the  fact  Is 
evident  that  the  witness  would  have  been 
absent  at  the  next  Jury  term  of  the  court, 
and  all  future  terms  of  the  court  antlt  this 
cause  was  disposed  of.  He  shows  most  dear- 
ly and  unequivocally  that  his  purpose  was, 
and  still  is,  to  avoid  the  process  <^  the  coort 
to  the  end  that  be  will  not  be  required  to 
give  testimony  on  the  trial  of  this  (diarge. 
Neither  the  state  nor  the  accused  can  have 
the  benefit  of  his  testimony  In  this  case  at 
any  time,  is  the  matter  made  definite  by  this 
portion  of  his  affidavit.  The  matter  of  the 
correctness  of  the  order  refusing  to  postpone 
tfae  trial  is  cleared  of  all  doubt  by  Len  Tay- 
lor's purported  affidavit  In  support  of  the 
moUon  for  a  new  trial  urged  on  that  ground. 

[7]  Hie  appellant  contends  that  the  evi- 
dence fails  to  sustain  the  conviction  In  the 
particular  that  the  evidence  falls  to  show 
resistance  on  the  part  of  the  prosecutrix 
which  was  overcome  by  the  accused.  The  ap- 
pellant does  not  contend  that  all  evidence 
of  resistance  Js  wanting  in  the  record,  but 


seems  to  contend  that  the  evidence  Is  insuffi- 
cient in  this  class  of  criminal  cases  to  Justify 
a  conviction.  He  refers  to  Sowers  v.  Terri- 
tory, 6  Okl.  436,  50  Pac.  267,  as  a  portion 
of  his  argument. 

The  authorities  treating  criminal  law  sub- 
jects have  for  a  long  period  of  time  treat- 
ed rape  as  exceptional  in  the  particulars 
of  an  examination  Into  the  sufficiency  of  the 
evidence  to  support  a  conviction,  and  in  mat- 
ters of  procedure  differing  from  the  rules 
of  procedure  in  ordinary  criminal  cases.  As 
said  in  Sowers' v.  Territory,  supra: 

"Sir  Matthew  Hale,  in  1  Pleas  of  the  Oown 
(Ed.  1778)  p.  363,  dlstinguUhes  this  character 
of  case  and  the  procedure  from  other  criminal 
cases,  and  lays  down  certain  rule*  and  admoni- 
tory advice  that  have  been  approved  by  the 
courts  of  every  jurisdiction  since  that  day. 
He  says;  'It  is  true  that  rape  is  a  moat  detest- 
able crime,  and  therefore  severely  to  be  punish- 
ed, with  death;  but  it  must  be  remembered 
that  it  is  an  accusation  easily  to  be  made,  and 
hard  to  be  proved,  and  harder  to  be  defended 
by  the  party  accused,  though  never  so  Inno- 
cent*" 

He  mentions  some  instances,  and  com- 
ments on  them,  and  continues: 

"I  only  mention  these  Instances  that  we  may 
be  more  cautious  upon  trials  of  offenses  cMf 
this  nature,  wherein  the  court  and  jury  may 
with  so  much  ease  be  imposed  upon  without 
great  care  and  vigilance,  the  heinousness  of  the 
offense  man^  times  transporting  the  Judge  and 
the  Jury  with  so  much  indignation  that  they 
are  hastily  carried  to  the  cmiviction  of  the  per- 
son accused  thereof^  by  the  confident  testimony, 
sometimes  of  malicious  and  false  witnesses." 

The  lnformati(Hi  charges  rape  as  defined  by 
sectiMi  231,  Bubd.  8,  Penal  Code  1913,  as  fol- 
lows: 

"Rape  is  an  act  of  sexual  intercourse  accom- 
plished with  a  female,  not  the  wife  of  the  per- 
petrator, under  either  of  the  following  circum- 
stances: •  •  *  (3)  Where  she  resists,  but 
her  resistance  is  overcome  by  force  or  vio- 
lence." 

Section  233,  Penal  Code  1913,  provides  that: 

"The  essential  guilt  of  rape  consists  in  the 
outrage  to  the  person  and  feelings  <MF  the  fe- 
male. Any  sexual  penetration  however  slight, 
is  sufficient  to  complete  the  crima'* 

The  accused  testified  on  the  trial  in  his 
own  behalf,  and  from  his  testimony  and 
from  all  of  the  testimony  In  the  case,  the 
only  circumstance  urged  as  tending  to  con- 
tradict the  claim  made  by  the  prosecutrix 
that  she  resisted  the  accused's  assault,  and 
that  her  resistance  was  maintained  nntU 
overcome  by  force,  Is  the  circumstance  that 
the  prosecutrix  persisted  in  her  wish  that  the 
accused  would  marry  her  after  the  crime  was 
committed  and  until  she  was  Informed  that 
the  accused  was  already  married.  The  ac- 
cused Insisted  on  the  trial,  and  yet  insists  on 
this  appeal,  that  this  prosecution  Is  prompt- 
ed by  a  motive  for  revenge  for  the  broken 
promise  of  marriage  and  his  inability  to 
keep  such  promise  because  of  his  having  a 
wife  and  family  of  two  small  children  of 
which  prosecutrix  was  not  informed  by  him 
when  she  agreed  to  marry  him. 

The  record  cimtalns  no  evldoioe  of  physl- 
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cal  facts  corroborating  the  story  of  the  ac- 
cused bearing  on  the  matters  of  the  aUeged 
oKiflent  and  nonreslstance,  but  the  story  told 
by  the  prosecnttix  of  the  force  used  by  the 
accused  to  overcome,  and  which  did  overcome 
her  resistance.  Is  corroborated  by  the  physl- 
aU  facts  In  evidence,  and  if  snch  facts  are 
true,  and  the  Jnry's  verdict  brands  them  true, 
tbey  are  silent  witnesses,  which  testify  In 
such  terms  as  may  carry  belief  to  a  moral 
entalDty  and  to  the  exclusion  of  any  hypoth- 
esis other  than  the  guilt  of  the  accused.  The 
rery  fact  appearing  that  this  girl  was  found 
trying  to  hide  her  shame,  trying  to  get  away 
from  the  publicity  brought  about  by  the  pros- 
ecDtlon  of  the  accused  on  this  charge,  would 
not  be  proof  or  evidence  tending  to  disprove 
Iwr  story  of  the  outrage.  While  the  evidence 
dtodoses  that  the  prosecutrix  said  and  did 
InooDslstent  things  after  ttie  occarrence  was 
past,  die  at  no  time  told  any  person  a  difler- 
eat  itory  of  the  manner  and  means  used  by 
the  accused  In  accomplishing  the  outrage — 
from  the  story  she  told  in  the  beginning  of 
Uw  prosecution  and  on  the  stand  while  testt- 
fjrtng  as  a  witness.  The  jury  saw  all  of  the 
witnesses,  beard  them  testify,  and  had  the 
opportonlty  to  observe  their  manner '  while 
testltSrtng  and  to  observe  many  things  which 
were  or  may  have  been  convincing  to  a  juror, 
but  lmpo88U>Ie  of  raoordlng  for  the  considera- 
tion of  an  appelate  court  In  the  abs^ce 
fiMD  the  record  of  many  of  the  things  whldb 
a  Juror  woold  have  the  opportunity  to  ob- 
serve during  the  course  of  the  trial,  the  tes- 
timony is  yet  convlndng  that  the  Jury  had 
ample  evidence  upon  which  to  base  a  verdict 
of  guilty. 

The  character  of  the  evidence  is  such  that 
a  due  r^ard  for  decency  Justifies  us  in  omit- 
ting a  review  in  detail  from  this  i^lnlon. 
Suffice  it  to  say  that  the  evidence  amply  sus- 
tains the  verdict  rendered. 

[t1  The  appellant  moved  for  a  new  trial, 
alleging  as  grounds  therefor,  among  others, 
Dot  heretofore  discussed,  that  new  evidence 
was  discovered  material  to  the  defense,  and 
because  the  witness  "Len  Taylor  was  caused 
to  leave  the  Jurisdiction  of  this  court  by 
threats  of  the  prosecuting  witness."  In  sup- 
port of  the  motion  for  a  new  trial  upon  all 
questions,  the  appellant  produced  the  affida- 
vits of  Len  Taylor,  Annie  Durham,  and  G.  E. 
Uullins.  The  affidavit  of  Len  Taylor  is  not 
worthy  of  serious  consideration  by  any  court, 
tor  the  reason  the  affidavit  states  that  he  Is 
a  resident  of  Wlnslow,  Ariz.,  and  absented 
hjiqiTpif  because  of  fear  of  a  criminal  prose- 
cution, and  Intimates  nowhere  that  he  will 
ever  testify  with  regard  to  this  matter.  He 
does  not  obligate  himself  to  appear  and  testi- 
fy in  the  case  at  any  time  or  at  all.  He  sets 
forth  certain  matters  alleged  to  be  within  his 
knowledge  and  swears  they  are  true ;  but  ail 
of  the  matters  set  forth  In  his  affidavit  have 
been  threshed  over  by  other  witnesses  who 
teatUled,  and  they  are  not  evidence  newly  dis- 


covered. If  he  should  t)e  Induced  to  come 
forward  and  testify  to  the  matters  and  things 
he  says  are  within  his  knowledge,  the  effect 
of  .his  testimony  would  be  to  contradict  in 
some  slight  particulars  the  evidence  given  by 
some  other  witness.  He  mentions  that  the 
prosecuting  witness  stated  to  him  on  Septem- 
ber 13,  1815,  that  "I  am  going  to  get  Charlie 
Quayle  for  trying  to  have  Intercourse  with 
me  last  night"  This  Is  In  effect  impeaching 
the  statements  of  both  the  accused  and  pros- 
ecutrix. 

The  affidavit  of  Annie  Durham  was  pre- 
sented. She  details  a  statement  which  she 
swears  was  made  to  her  by  the  prosecutrix 
at  a  restaurant,  relative  to  the  prosecution 
of  the  case,  as  follows: 

"Anna,  I  was  warned  I  had  to  do  It  because 
Mr.  Jordan  told  me  that  it  would  be  perjury 
if  I  did  not  tell  the  same  atory  I  told  before 
the  justice  of  the  peace,  and  he  said  be  would 

?roeecnte  me  evoi  If  he  did  hate  to  do  it  So 
had  to  do  what  he  told  me.  I  know  it  pot 
Quayle  in  bad.  but  I  can't  help  It,  because  I 
don't  want  to  get  into  any  more  trouble  my- 
self." 

This  witness  testified  In  the  case,  referred 
in  a  general  way  to  the  same  matter,  stated 
that  she  had  told  the  accused  and  his  counsel 
about  the  conversatlim  had  with  the  prose- 
cutrix, and  cwtalnly,  In  the  circumstances, 
the  statemmt  detailed  in  the  affidavit  was 
made  known,  and  Is  not  evldoioe  newly  dis- 
covered within  tiie  rule  autboilzlng  a  new 
trial,  nor  does  it  toid  to  show  the  former 
statem«its  made  of  the  matter  were  untrue. 

The  affidavit  of  C.  P.  Mulllns  details  a 
statement  alleged  to  have  be&i  made  by  the 
prosecutrix  at  San  Diegt^  Gal.,  on  the  2Sth 
day  of  March.  1916.  The  etatemrat  is  a  de- 
tail of  the  things  the  prosecutrix  said  she 
told  Len  Taylor  on  the  Monday  night  after 
the  assault.  The  effect  Is  that  she  told  Len 
Taylor  what  Miss  O'Heam  had  told  prose- 
cutrix could  be  dooe  about  a  dvil  action 
against  Quayle,  with  a  request  that  Len  Tay- 
lor would  keep  quiet  about  the  matter.  She 
stated  further:  That  she  did  not  know  that 
Quayle  could  be  Imprisoned.  That  she  tried 
to  straighten  the  matter  out  several  times, 
but  the  offi^rs  would  not  allow  her  to  do  so. 
They,  threatened  to  put  her  in  Jail  if  she 
did  not  prosecute  the  case.  "Th^  promised 
me  new  clothes  If  I  wotdd.  and  after  tills  I 
thought  I  had  better  stick  to  my  first  stoiy. 
If  you  can  get  this  whole  matter  fixed  up 
without  getting  me  Into  trouble,  I  will  do  the 
right  thing."  Gonceding  that  this  impeach- 
ing affidavit  was  sufficient  upon  which  to 
grant  a  new  trial  for  any  purpose,  yet  the 
affiant  does  not  give  hla  place  of  residence. 
The  affidavit  was  made  In  San  Diego,  In  the 
state  of  California,  where  he  is  presumed  to 
reside.  He  does  not  state  that  he  will  tes- 
tify to  the  facts  stated  either  before  the 
court  or  otherwise.  If  testified  to,  would  a 
Jury  believe  them?  If  they  believed,  would 
they  ther^om  dlsbdleve  that  this  defendant. 
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ravished  the  girl  In  the  maimer  she  testified 
he  did?  She  did  not  deny  the  truth  of  her 
first  story. 

The  shovrlng  made  by  the  affidavits  pro- 
duced Is  not  suffldeat  to  justly  a  court  In 
Tacating  a  verdict  and  granting  a  new  trial, 
for  the  reason  Annie  Durham  testified  fully 
at  the  trial ;  Len  Taylor  evaded  the  process 
of  the  court  to  avoid  testifying  in  behalf  of 
the  accused,  and  does  not  state  in  bis  affida- 
vit that  he  will  not  do  the  same  thing  again ; 
and  MuiUns  is  presumed  to  be  In  California 
and  does  not  offer  to  testify.  If  they  should 
all  appear  and  testis  to  the  matters  they 
state  are  within  thdr  knowledge,  the  evi- 
dence given  would  be  cumulatlTe,  ctmtradlc- 
tory,  or  Impeaching  in  character,  and  it  is  not 
at  all  certain  or  probable  that  a  difleruit  re- 
sult would  follow. 

[1]  T^e  appellant  oontoids  that  the  venue 
was  not  proven.  This  cmtentlon  Is  irtthout 
merit  The  appelant  In  bis  statement  and 
testimony  is  very  careful  to  show  that  the 
place  where  the  only  transaction  between  the 
accused  and  prosecutrix  took  place  was  vrith- 
in  one-hnlf  mile  of  the  Harv^  Hoose  In  the 
town  of  Winslow.  Window  is  In  Navajo 
county.  Appellaat  Is  well  acquainted  in  that 
Tldnitj  from  his  long  period  of  residence 
there.  The  tfrl  was  a  stranger,  had  lived  at 
Window  about  three  weeks,  and  would  not 
be  u  well  Inframed  ci  locality  on  a  dark 


night  as  the  accused  would  be.  That  a  great 
distance  was  traveled  after  leaving  the  dance 
hall  to  the  place  of  the  crime,  and  from  that 
place  on  the  return  to  the  Harvey  House,  as 
the  prosecutrix  testified,  la  not  significant  of 
any  great  distance  from  the  place  of  the 
crime  to  the  H^rrey  Housa  The  distance 
traveled  at  nlgbt  in  a  level  country  is  no  In- 
dication of  the  distance  between  the  starting 
and  stopping  points.  The  evidence  Is  ample 
from  which  to  reasonably  draw  the  Inference 
that  the  crime  was  committed  In  Navajo 
county  as  alleged.  The  matter  could  have 
been  readily  established  by  the  simple  means 
of  a  few  questions.  It  is  an  Inexcusable 
n^lect  for  the  prosecution  to  omit  direct 
proof  of  the  venue  in  the  trial  of  every  crim- 
inal case,  and  trust  to  the  uncertainty  of  the 
proof  of  facts  from  which  the  venue  may  be  In- 
ferred ;  yet  sometimes  this  occurs,  and  this  Is 
one  of  the  times  of  Its  occurrence.  The  proof 
is  In  this  record,  and  sustains  the  conviction. 

The  instructions  complained  of  wrought 
no  prejudice  to  the  appellant's  rights. 

Upon  the  whole  case,  no  reversible  error 
In  the  pleadings  or  proceedings  has  been  com- 
mitted, and  the  accused  has  been  awarded  a 
fair  and  impartial  trlaL  OcmscQuently.  I  am 
of  the  opinion  the  Judgment  must  be  atfirmed. 

Affirmed. 

FRANKLIN,  a  J.,  and  ROSS,  J,.  GODCOK 
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(40  Har.  «S) 
McINTOSH  8t  iL  T.  KNOX.   (No.  2226.) 

(Supreme  Court  of  Nevada.   Jone  4,  1917.) 

1.  Gabnishhent  <^248  —  WsoNoruL  Oab- 

NISRHENT— LlABIUTT. 

The  assfpiee  of  a  Jadetnent  may  recover 
damages  for  its  wrongful  garnishment  in  an  ac- 
tion to  which  he  is  not  a  party  without  sbdwtng 
malice  or  suing  on  the  nttncbment  bond  or  under 
apeciGe  statutory  authority. 

[Ed.  Note.— For  otfaer  casea,  see  Garnfahment, 
Cent.  Dif .  1  470.] 

2L  GASNTSHHCIfT  9=>248  —  WlOKOim,  OaB- 

HISHUnT— D  AH  A  G  ES. 
Hie  assignee  of  a  jad|:meDt  may  recover 
damages  for  the  period  a  wrongful  garnishment 
of  it  remained  in  force,  although  the  judgment 
debtor  on  the  day  following  sucb  gamisbmeDt 
instituted  Interpleader  proceedings  and  paid  the 
money  into  court, 

1^41.  Note.— For  other  cases,  ms  Garnishment, 
Cent.  Dig.  I  470.1 

B.  Garnishment  ^=»251  —  WBONoruL  Gab- 

NIBIIMENT— Dak  A  0S8. 
The  assignee  of  a  Jtidgmnit  wrongfnlly  gar- 
nished may  recover  attorney's  fees  paid  In  in- 
terpleader proceedings  instituted  bj  tM  ganlsli- 
ed  Judgment  debtor. 

[Ed.  Note.— For  other  casesi  see  Gamishmcnt, 
Cent.  Dig.  H  471-475-1 

4.  JUDQUENT  ^3735— G0N0£UnTElCB88. 

Wliere  a  judgment  debtor  iosUtuted  tnter- 
pleader  proceedings  upon  being  garnished,  but 
the  right  of  a  claimant  to  recover  attorney's  fees 
was  not  made  an  issue  nor  decided  in  such  suit, 
the  quostioD  is  not  rendered  res  judliata  so  as  to 
prevent  recovery  of  such  fees  In  an  action  by 
the  claimant  for  the  wrongful  gamlsbment  of 
such  judgment. 

(Ed.  Not&— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  1263,  1265.] 

Appeal  froin  District  Court,  Nye  County; 
Mark  R.  Averlll,  Judge. 

ActioD  by  C.  U.  Mclntoali  and  H.  R.  Cooke, 
doing  bnsiDese  as  Mcintosh  ft  Cooke,  agaiuat 
Cbarles  E.  Knox.  Judgment  for  plalntUfa, 
and  defendant  appeals.  Affirmed. 

Hu^  H.  Brovn  and  J.  H.  Brana,  bodi 
at  Ttinopali.  for  appellant  H.  B,  Gocrice,  «C 
Tonopah,  for  re^ndeots. 

COLEBtAN.  J.  Respondents  brougbt  Bait 
In  tbe  district  court  of  Nye  county  to  recov- 
er dama^  for  the  wrongful  attachment  of 
a  Judgment  which  bad  been  assigned  to  them, 
and  for  attorney's  fees  expended  in  procuring 
the  Tdease  of  the  funds  thus  attached.  Judg- 
ment was  rendered  In  tbe  lower  court  In 
favor  of  reapondmts  as  prayed,  and  from 
sach  judgment  and  an  order  daiylng  a  new 
trial  this  appeal  is  taken. 

We  wlU  not  undertake  to  state  all  of  the 
details  of  the  case,  bat  such  facts  only  as 
will  be  necessary  to  a  full  understanding  of 
the  questions  Involved.  R.  P.  Dunlap  brou^t 
salt  In  the  District  Court  of  tbe  United 
States  for  the  District  of  Nevada  to  recover 
judgment  against  the  Montana-Tonopah  Alin- 
ing Company,  of  whldi  Knox  was  preddent, 
for  quite  a  large  sum,  and  In  due  time  re- 
covered judgment.  Thereafter  the  Judgment 
was  assigned  by  Dunlap  to  Mcintosh  A 


Cooke,  who  tave  notice  thereof  to  the  judg- 
ment debtor,  after  which  an  appeal  was  tak- 
en by  the  company  to  the  United  States  Cir- 
cuit Court  of  Appeals,  which  later  affirmed 
the  judgment  of  the  lower  court  Mcintosh 
St  Cooke  again  gave  notice  to  the  company 
of  the  assignment,  which  was  brought  to  the 
attention  of  Knox,  after  which,  and  before 
tbe  Jadgment  was  paid,  Knox  brought  suit 
in  the  United  States  District  Court  to  re- 
cover judgment  against  Dunlap,  who  left  the 
state  before  personal  service  was' made  np-  , 
on  him,  and  attached  the  judgment  thereto- 
fore assigned  by  Dunlap  to  Mcintosh  A 
Cooke  by  causing  gamlsbineat  papers  to  be 
served  upon  tbe  Montana-Tonopah  Mining 
Company,  of  which  Knox  was  still  tbe  presi- 
dent. Tbe  Montana-Tonopah  Mining  Com- 
pany filed  in  the  United  States  District  Court 
Its  bHl  of  Interpleader,  alleging  tbe  matters 
bereiobefore  stated,  and  prayed  for  an  or- 
der allowing  it  to  pay  the  money  over  to  the 
clerk  of  the  court  to  be  awarded  to  the  per- 
son or  persons  Qnally  found  by  the  court  to 
be  entitled  to  It  Sucb  an  order  was  made, 
and  the  money  was  paid  accordingly.  Mc- 
intosh &  Cooke  and  Knox  appeared  In  tbe 
interiHeader  proceedings  and  filed  their  an- 
swers to  the  bill.  On  final  hearing,  the  court 
awarded  tbe  money  to  Mcintosh  &  Cook& 

[11  The  first  contention  made  by  counsel 
for  appellant  is  that  the  court  erred  In  ren- 
dering judgment  in  fitvor  of  the  respondents 
for  damages  alleged  to  have  been  sustained 
by  them  by  the  wrongful  garnishment  of  the 
Judgment  which  had  been  aad^ed  to  t^tem 
by  Dunli^  On  this  point,  counsel  clearly 
state  their  theory  In  their  brief,  as  fallows: 

"Under  the  great  weight  of  authority,  an  ac- 
tion Cor  damages,  for  wrongfal  attachment  must 
be  grounded  upon  one  of  the  three  following 
premises:  (1)  There  most  be  malice  or  want  m 
probable  cause;  or  <2>  the  action  must  be  on  the 
attachment  bond;  or  (3)  there  must  be  some 
specific  statntory  authorisation  tor  the  action." 

We  think  the  point  would  be  well  taken 
in  a  suit  for  damages  by  a  d^iondant  in  an 
action  wherein  the  property  attached  belong- 
ed to  the  party  sued,  bat  snch  la  not  the 
case  here.  Mcintosh  A  Cooke  were  niit  par- 
ties to  tbe  attainment  suit,  but  were  stran- 
gen  to  it  The  rule  of  law  appUoUile  to 
the  situation  here  is  laid  down  as  follows: 

"Where  an  officer  levies  a  writ  of  attachment 
on  the  proDerty  of  a  stranger,  attachment  plain- 
tiff is  liable  to  the  claimant  of  tbe  ownership 
and  right  at  possession  thereof  not  only  when 
he  directed  the  wrongful  levy,  but  also  when  he 
subsequently  adopts  or  ratines  the  officer's  acts, 
independently  of  any  bond,  and  jointly  with  the 
attaching  oflicer."   4  Cyc,  764. 

See,  also,  Peterson  v.  Foil,  67  Iowa,  402,  25 
N.  W.  677;  Moores  v.  Winter,  67  Ark.  189,  53 
3.  W.  10G7;  Lee  Merc.  Oo.  v.  Chapman,  9 
Kan.  App.  374,  68  Pac.  120 ;  Blakely  v.  Smith, 
16  Ky.  Law  Rep.  109,  26  S.  W.  684;  Knight 
V.  N^son,  117  Mass.  4S8;  Perrln  v.  Glaflln,  11 
Mo.  13;  Taughn  v.  Fisher,  32  Mo.  App.  29; 
Cole  V.  Edvrards,  52  Neb.  711,  72  N.  W.  1046; 
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Dj-ett  T.  Hyman,  120  N.  T.  351,  29  N.  E.  261. 
•20  Am.  St.  Rt'p.  533;  Adams  v.  Saverj*  House, 
107  Wis.  109.  82  N.  W.  703;  RIethmann  v. 
Oodsiiiau,  23  Colo,  202,  40  Pnc.  6S4 ;  Fricfc- 
Ried  V.  Hunter,  148  Pac.  83;  Taylor  v.  HInes, 
31  Mo.  App.  fi22;  Comly  v.  Fisher.  Taney's 
Dec.  (U.  S.)  121 ;  6  C.  J.  p.  416,  §  9G<t. 

May,  1917,  issue  of  Case  and  Comment,  on 
page  1023,  calls  attonUon  to  the  note  to  the 
case  of  Davles  v,  Thompson  (U  R.  A.  1917B, 
395);  but,  as  that  volume  is  not  yet  in  our 
library,  we  have  not  been  able  to  aTfiil  our- 
selves of  tlie  note  in  question. 

[2]  But  It  is  insisted  that  in  view  of  the 
Interpleader  proceedings,  which  were  institut- 
ed the  day  after  the  attacdiment  suit  was 
commenced,  pursuant  to  which  the  money 
due  under  the  judgment  obtained  by  Dunlap 
was  paid  into  court,  the  attachment  proceed- 
ings were  automatically  terminated,  and  that 
they  lost  their  force  and  effect,  and  conse- 
quently practically  no  damage  was  caused 
respondents  by  the  conduct  of  appellant  in 
instituting  the  attachment  suit  and  in  caus- 
ing the  levy  thereunder.  We  cannot  look  at 
the  matter  in  this  light  in  viefw  of  the  de- 
parture from  the  state  of  Dunlap.  no  personal 
service  of  process  was  had  upon  him.  and  the 
Jurisdiction  of  the  court  to  Inquire  Into  the 
controversy  depended  upon  the  contentlcm 
that  property  belonging  to  him  was  seized 
and  held  by  the  attachment  proceedings.  If 
it  had  been  conceded  by  Knoi  in  the  main 
suit  that  the  attachment  had  lost  Its  efficacy, 
that  case  would  have  fallen,  and  the  subse- 
quent proceedings  along  with  It;  hence,  it 
was  of  vital  importance  to  B:nor  that  the 
force  and  effect  of  the  attachment  proceed- 
ings be  maintained,  which  he  seems  to  have 
realized  by  his  conduct  In  the  interpleader 
suit  Consequently,  we  cannot  escape  the 
concIusKHi  that  In  legal  effect  the  attadimeDt 
still  held  good. 

There  is  one  peculiar  circumstance  In  this 
case.  As  we  have  said,  the  writ  of  attach- 
ment In  Knox  V.  Dunlap  was  served  Decem- 
ber 30,  1912,  and  the  bill  of  Interpleader  was 
filed  In  the  federal  court  at  Carson  City  the 
f(AIowIng  day.  Carson  City  Is  about  nine 
hoars*  travel  from  Tonopah,  where  the  of- 
fice of  the  Montana-Tonopah  Mining  Com- 
pany is  idtuated,  and  where  its  attorney  and 
secretary  resided.  Mail  leaving  Tonopah  on 
the  morning  of  December  31,  1912,  would  not 
have  reached  Carson  City  on  that  day  until 
abont  6  o'clock  In  the  evening,  after  the  of- 
fice of  the  clerk  of  the  United  States  District 
Court  was  closed.  Hence  the  Inference  is 
that  the  bill  of  Interpleader  was  mailed  in 
Tont^ah  on  or  before  the  morning  of  Decem- 
ber 30th,  the  very  day  the  attachment  was 
served  in  the  suit  of  Knox  v.  Dunlap.  In 
the  light  of  Oit'se  facts,  we  camiot  oscjipe  the 
conclusion  that  the  Muntana-Tonopiili  Mining 
Company  knew  of  the  contemplated  attach- 
ment In  the  suit  of  Knox  v.  Dunlup,  and  In 
anttdpation  thereof  had  caused  to  be  pre- 
pared the  bill  of  Inteipleeder  before  the  writ 


of  attachment  bad  been  served.  If  Knox  did 
not  inspire  this  quick  acti(m,  who  did?  Yet 
he  Insists  that  because  of  the  Interpleader 
proceedings  he  must  be  relieved  from  liability 
In  the  attachment  suit  But  be  this  as  it 
may,  the  attachment  suit  was  In  full  force 
and  effect  during  all  of  the  time  the  inter- 
pleader suit  was  pending ;  and,  had  the  inter- 
pleader suit  been  dismissed  for  any  reason, 
the  money  was  still  tied  up  in  the  attachment 
suit,  according  to  appellant's  cimtentloD,  as 
shown  by  the  prayer  in  his  answer  in  the  In- 
terpleader suit 

It  Is  contended  that  1'  respondents  are 
entitled  to  Judgment  In  any  amount.  It  should 
not  be  for  the  amount  for  which  Judgment 
was  rendered  In  the  lower  court  for  the  rea- 
son that  the  delay  of  the  federal  courtj  In 
rendering  Judgment  in  the  Interpleader  pro- 
ceedings was  due  to  the  neglect  of  counsel 
for  respondents  to  file  briefs,  and  that  the 
judgment  should  be  reduced  in  an  amount 
equal  to  the  interest  for  that  period  of  de- 
lay. The  trial  court  found  that  there  was 
nothing  in  the  evidence  to  justify  this  con- 
tention, and  In  view  of  the  record  we  do  not 
feel  Justified  In  holding  that  the  cwicluslon 
thus  reached  was  reversible  error. 

[31  The  next  question  is:  Did  the  trial 
court  err  by  Including  In  its  Judgment  as  an 
element  of  damage,  the  sum  of  $600,  paid 
by  respondents  as  attorney's  fees  in  the  suit 
In  the  federal  court?  We  think  not  It  was 
necessary  to  a  protection  of  their  rights  that 
they  appear  and  show  their  title  to  the  judg- 
ment under  the  assignment  No  money  Judg- 
ment WBS  sought  against  the  respondents  Id 
the  suit  in  the  federal  court  In  which  the 
money  was  attached,  or  in  the  Interpleader 
action.  While,  so  far  as  we  are  informed, 
the  attachment  statutes  of  all  the  states  pro- 
vide that  the  plaintiff  In  an  attachment  suit 
shall  give  a  bond  to  Indemnify  the  defendant 
against  all  damages  in  case  It  should  be  ad- 
Judged  that  the  attadiment  proceedings  are 
wrongfully  Instituted,  none  of  such  statutes 
specifically  designates  the  attorney's  fee  in- 
curred by  the  defendant  in  defending  the 
attachment  proceedings  as  an  Item  of  dam- 
age. Yet  the  great  weight  of  authority  holds 
that  such  an  expense  Is  an  Item  of'damage. 
2  R.  C.  L.  909 ;  Plymouth  G.  M.  Co.  v.  U.  S. 
Fidelity  Co.,  35  Mont.  23,  88  Pac.  567.  10 
Ann.  Cas.  951;  Parish  v.  Van  Arsdale,  etc.. 
Co.,  92  Kan.  286,  140  Pac.  835,  Ann.  Cas. 
1910R,  081;  Balinsky  v.  Gross,  72  Misc.  Rep. 
7,  128  N.  Y.  Supp.  1062:  I>rake  on  Attach- 
ments (7th  Ed.)  S  175;  Boatwright  v.  Stew- 
art, 37  Ark.  623;  Fry  v.  Estes,  52  Mo.  App. 
1;  e  C.  J.  52S,  529;  4  Cyc.  878. 

This  rule  is  not  only  sustained  Ijy  the  great 
weight  of  authority,  but  we  think  Is  founded 
on  sound  reason  as  well.  Attachment  pro- 
ceedings ore  purely  statutory  In  practically 
all  of  the  states  (2  It.  C.  L.  p.  801),  and  are 
very  different  from  an  ordinary  action  at 
law  to  recover  Judgment  for  money  due.  It 
is  a  barsh  remedy,  and  for  that  reason  one 
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who  Mngs  tbe  action  nmst  pay  tbe  damage 
sustained  by  tbe  adversBry  In  case  the  pro- 
ceedings are  wnmgfnlly  instituted.  In  many 
CUM  the  defendant  In  tlie  iHoceedlngs  cka- 
not  be  adequately  compenaated  for  the  dam- 
ages snstained,  and  we  think  the  courts  are 
amply  Justified  In  holding  that  attorney's  fees 
dunld  be  allowed  tbe  defendant  in  case  of  a 
vnmgfDl  attadiment  It  is  dear  that  a 
itianger  to  a  salt  whose  property  is  wrong- 
fally  attadied  may  reoorer  damages,  as  we 
have  shown,  and  we  see  no  reason  why 
necessary  attorney's  fees  Incurred  In  procnr- 
Ing  the  release  of  property  from  a  wrongful 
attachment  sbonld  not  be  considered  as  an 
Item  of  sach  damage.  If  it  Is  an  Item  of 
damage  In  tbe  one  case,  why  not  in  the  otbr 
er?  He  wtao  levies  upon  the  prc^r^  of  a 
stranger  does  so  at  his  peril.  Sudi  stranger 
j^ioDld  be  saved*  harmless,  and  this  cannot  be 
done  nntess  he  is  relmborsed  his  outlay  In 
proenilng  the  release  of  his  property.  It  Is 
no  doubt  true  that  cases  may  arise  where 
this  rule  may  worte  a  hardship,  but  that  may 
be  said  of  erery  rule. 

[4]  It  is  n^  contended  tiiat  the  question 
ot  attorney's  fees  is  res  adjudlcata.  We 
thmk  not,  under  the  circumstances.  There 
was  no  pleading  In  the  federal  court  wherein 
tbe  guestloD  of  attora^'s  fees  was  made  an 
Issue;  and,  if  that  matter  might  have  been 
adjudicated  under  appropriate  Issues,  no  is- 
sue of  that  t^aracter  baring  been  Involved, 
and  the  question  not  having  been  tried  and 
tbe  court  not  having  undertaken  to  consider 
it,  there  la  nothing  upon  which  to  sustain 
tbe  contention.  GulUng  v.  Washoe  Ciounty 
Bank.  29  Nov.  259,  89  l>ac.  26. 

Perceiving  no  error  in  the  record,  it  Is 
ordered  that  tbe  Judgment  appealed  from  be 
affirmed. 

UcCABRAN,  O.  J.,  concurs.  SANDERS, 
3^  did  not  participate. 


(«  NeT.  414) 

D.  a  WHBEI/ER,  Inc..  v.  O'BRIEN  BROS. 
(No.  2255.) 

(Supreme  Ooart  of  Nevada.   June  4,  1917.) 

L  AifniAi.8  €=>1(X)(3)— Unlawful  Gbazinq — 
Special  Dam  ages— Pleading. 
Under  allegationa  that  defendanta  during 
■ontii  of  Mardi  ^crazed  sheep  upon  plaintiff's 
|^opert7,  thereby  injarine  it  for  grazing  purpo»- 
ea,  oamagefl  may  be  based  npoo  the  land's  value 
tor  grazing  purpoeea  during  the  lambing  season, 
witlKHit  Rucn  damagea  being  specially  pleaded, 
where  tbe  land  was  most  useful  for  this  pur- 
pose. 

[Eld.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  357,  3G4,  382,  411.] 

3.  Akdcals  ®=»  100(4)— Unlawful  Gbazinq— 
evidekci::. 

In  damage  action  for  unlawfully  grazing 
idieep,  defenaanta'  testimony  that  plaintiffa 
tintetf  also  grazed  upon  defendants'  property  to 


bis  damage  held  not  to  require  a  Bndlng  of  dam- 
ages for  defendant. 
[Ed.  Note.— For  other  cases,  sae  Animals, 

Cent.  Dig.  SS  358-360,  383,  412.] 

3.  Appeal  and  Ebbob  <g=>2.31(3)— Resebvino 
Grounds  foa  Review— E vide ncEt— Suffi- 
ciency OF  Objection. 
Rulings  upon  evidence  cannot  be  reviewed 

when  challenged  only  by  general  objections. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  S  1209;  Trial,  Cent.  Dig.  SS 

194,  195.] 

Coleman,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Mark  R.  Averlll,  Judge. 

Action  by  D.  C.  Wheeler,  Incorporated, 
against  O'Brien  Bros.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

George  Sprlngmeyer.  of  R«io,  for  appel- 
lants.- Le  Roy  F.  P^e,  of  Reno,  for  re- 
spondent. 

McCARRAN,  a  J.  This  was  an  action  for 
damages  alleged  to  have  been  caused  by  the 
herding  and  grazing  <^  1,400  head  of  she^ 
upon  a  tract  of  land  com^sting  of  ai^roxl- 
mately  320  acres.  Tbe  damage  Is  alleged  to 
have  accrued  inasmuch  as  'the  land  was 
therd^  rendered  almost  valueless  for  graz- 
ing purposes  for  the  year  1018  for  any  live 
stock." 

The  trial  court  found: 

"That  on  the  29th  and  30th  days  of  March. 
1916,  the  defendanta  caused  the  ssiid  1.400  head 
of  sheep  to  be  unlawfully  horded  and  grazed 
upon  the  lands  of  the  plaintiff." 

As  a  result  of  this  unlawful  herding  and 
grazing,  tbe  court  found  that  tbe  plaintiff 
was  actually  damaged  In  tbe  sum  of  $200. 
Tbe  court  In  arriving  at  this  sum  did  so  by  a 
process  of  reasoning  wbfcb  need  scarcely  be 
referred  to,  Inasmuch  as  In  our  judgment  tbe 
concludon  reached  by  which  tbe  court  fixed 
the  damages  was  correct,  and  the  damages 
assessed  were,  as  we  view  It.  not  excessive. 
On  motion  for  a  new  trial,  the  court  made  an 
order  that,  if  plaintiff  would  consent  that  tbe 
danmgcs  be  reduced  to  $150,  a  new  trial 
would  be  denied.  To  tbls  the  plaintiff  cmi- 
sented.  Appeal  Is  from  the  judgment  and 
from  the  order  denying  a  new  trial. 

Tbe  record  discloses  that  tbe  tract  In 
question,  upon  which  the  unlawful  grazing  Is 
alleged  to  have  taken  place,  was  a  wild,  un- 
reclaimed tract,  used  particularly  by  respond- 
ent, plaintiff  In  tbe  court  below,  during  the 
lambing  season;  and  tbe  record  disc-loses  that 
It  was  especially  valuable  for  this  purpose 
by  reason  of  Its  character  and  location. 

Appellants  here  complain  that  the  court 
assessed  special  damages,  Inasmuch  as  it 
found  that: 

"This  land  was  more  valuable,  as  shown  by 
tbe  evidence,  for  lambing  than  for  grazing  itlone. 
It  was  worth  possibly  $50  for  gniziug  only.  The 
evidence  was  conclusive  that  the  loss  per  sheep 
for  lumbiug  purposes  was  $1." 

[11  It  Is  the  (Mmtentlon  of  apiiellants  that 
Inasmudi  as  the  ad  damnum  allegation  In 
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the  complaint  makes  no  claim  for  special 
damages  by  reason  of  the  loss  of  grasses, 
Iierbage,  or  browse  growing  on  the  lands, 
during  tbe  lambing  season,  or  that  no  special 
damage?  were  alleged  to  tbe  plaintiff  for  be- 
ing deprlTed  of  the  nse  of  the  lands  for  lamb- 
ing purposes,  tbe  court  was  unwarranted  in 
making  Its  finding  and  conclusion  as  It  did. 
In  this  connection,  appellants  rely  upon  the 
rule  that  proof  of  special  damages  cannot 
be  Introduced  unless  such  damages  have 
been  specially  pleaded ;  and  in  this  connec- 
tion tliey  assert  that  the  trial  court  errone- 
ously permitted  evidence  as  to  the  special 
damages  to  plaintiff  for  being  deprived  of 
the  use  of  lands  for  lambing  purposes,  and 
that  following  this  evidence  the  court  arriv- 
ed at  an  erroneous  conclusion. 

The  record  discloses  evidence  going  to  es- 
tablish that  this  tract  of  land  had  been  gen- 
erally used  by  respondent  for  the  purpose  of 
lambing  a  given  number  of  sheep,  and  that 
the  tract  was  especially  adapted  to  this  use. 

We  are  referred  to  the  rule  which  we  be- 
lieve to  be  one  well  recognized  by  authority, 
that  If  the  damages  sought  to  be  recovered 
are  those  known  as  "special  damages,"  that 
la,  those  of  an  unusual  and  extraordinary 
nature  and  not  the  common  consequence  of 
the  wrong  complained  of  or  Implied  by  law. 
It  Is  necessary,  In  order  to  prevent  surprise 
to  the  defendant,  that  the  declaration  state 
spedfically  and  In  detail  the  damages  sought 
to  be  recovered. 

The  rule  Is  not  applicable  to  this  case.  The 
damage  was  alleged  to  have  been  wrought 
during  the  month  of  March,  1016,  by  tbe 
willful,  malicious,  wrongful,  and  unlawful 
herding  and  grazing  of  sheep  upon  the  lands 
of  plaintiff,  thereby  destroying,  eating,  and 
tramping  out  the  grasses,  herbage,  and 
browse. 

The  general  use  to  which  the  tract  of  land 
was  put  during  that  particular  season  of  the 
year  was  established  as  being  for  lambing 
purposes.  The  tract  of  land  In  question 
might  have  been  absolutely  useless  either 
to  appellants  or  respondent,  In  so  far  as 
grazing  would  be  concerned,  at  some  other 
season  of  the  year.  The  general  use  to  which 
the  land  was  applied  was  for  grazing  pur- 
poses during  the  lambing  season.  It  was  the 
fact,  as  determined,  that  the  land  was  made 
useless  for  this  purpose  by  the  acts  of  ap- 
pellants that  constituted  the  basis  for  the 
damage.  The  general  use  to  which  the  land 
was  applied  was  a  matter  of  proof,  and  If 
sudi  disclosed,  as  It  did,  that  the  tract  of 
land  was  generally  used  for  lambing  pur- 
poses, such  evidence  was.  In  our  Judgment, 
admissible  under  tbe  pleadings.  Tbe  damage 
accruing  to  respondent  was  the  loss  estab- 
lished as  having  been  sustained  by  reason  of 
the  destruction  of  the  herbage  and  grasses 
growing  on  the  land  during  that  season  of 
the  year  when  respondent  looked  to  the  tract 
to  maintain  a  glvea  number  of  sheep,  name- 
during  the  lambing  Beason.   It  nowtaere 


appears  that  tbe  court,  in  arriving  at  the 
measure  of  damages,  based  tbe  same  apon 
anything  other  than  the  general  value  of  tbe 
tratt  for  grazing  porposea  during  the  period 
of  the  year  within  which  Its  value  for  such 
purpose  was  especially  established. 

We  are  referred  to  the  case  of  Risae  t. 
Collins,  12  Idaho,  C80.  87  Pac,  1006:  but  it 
will  be  oI>served  that  there  the  Supreme 
Court  or  Idaho  adhered  to  a  rule  of  general 
acceptation  that  tbe  measure  of  damages  In 
such  cases  should  be  the  value  of  the  crop  at 
the  time  of  the  injury  or  destruction.  In  the 
case  at  bar,  we  are  dealing  with  tbe  value 
of  herbage,  grasses,  and  browse  growing 
upon  wild,  uncultivated,  and  unreclaimed 
lands,  at  a  special  season  of  the  year  when 
by  reason  of  the  nature  of  the  tract  and  Ita 
location  It  is  generally  used  for  a  spedal  pur- 
pose. So  we  deem  it  applicable  to  say  here 
that  the  measure  of  damages  in  such  cases 
la  and  should  be  the  value  of  tbe  pasturage 
upon  such  a  tract  of  land,  taking  Into  con- 
sideration its  location  and  general  surround- 
ings  at  a  time  in  the  year  when  reason 
of  Its  peculiar  duiracter  It  is  valuable  for  a 
special  purpose.  The  same  rule  mig^t  not 
apply  at  another  or  different  season  of  the 
year,  and.  Indeed,  might  not  apply  to  other 
lands  differently  located. 

The  caw  of  Herrln  v.  Sleben,  46  llont  226, 
127  Pac;  823,  afEorda  no  asalatance  In  this 
case. 

We  are  referred  to  the  case  of  Pyramid 
Land  A  Stock  Co.  v.  Pierce,  30  Nev.  237.  96 
Paa  210;  but.  Inasmuch  as  the  court  In  the 
matter  at  bar  assessed  no  iQ>ecIal  damages, 
tbe  rule  there  relied  upon  Is  not  appllcablo 
here. 

In  the  case  of  Jensen  t.  Pradere,  89  Ner. 
466, 159  Pac.  54,  a  majority  of  this  court  held 
that  In  cases  of  this  character,  where  the 
land  was  used  for  pasturage  only,  evidence 
of  Its  reasonable  value  for  such  purposes 
would  be  proper.  To  this  we  might  add  that, 
if  the  evidence  established  that  the  use  to 
which  the  land  could  be  ai^lled  was  limited 
to  a  special  season  ct  the  year,  as  In  this 
case  during  the  lambing  season,  erldence  as 
to  the  value  of  the  land  during  such  season 
and  for  such  purpose  would  be  proper. 

There  Is  erldence  In  the  record,  coming 
from  competent  witnesses,  to  the  effect  that 
damage  done  by  appellants  In  herding  and 
grazing  their  sheep  over  the  particular  tract 
of  land  at  the  particular  season  of  the  year 
would  amount  to  $1,000.  Another  witness 
placed  the  damage  at  a  dollar  per  head.  The 
court  in  fixing  the  damages  appears  to  have 
Ignored  all  of  this  testimony,  as  well  as  alt 
evidence  tending  to  establish  q^edal  dam- 
ages. 

[2]  Appellants  assign  error  to  the  action  of 
the  trial  court  because  that  tribunal  found 
that  the  plaintiff  did  not  cause  any  sheep  to 
be  herded  or  grazed  upon  tbe  lands  of  de- 
fendantg.  In  this  respect,  it  may  be  noted 
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tbat  by  way  ot  crosa-cnnpIalDt  am>ellaDt8 
bene  had  alleged  damages  accruing  from  the 
acts  of  respondent  In  herding  sheep  on  the 
lands  of  appellants.  It  Is  the  contention  of 
appellants  that  evidence  supporting  this  al- 
l^Hon  was  offered  by  them  and  not  con- 
tradicted. Perhaps  the  strongest  evidence 
supporting  the  allegation  of  appellants  as  to 
damages  In  this  respect,  If  any  evidence  sup- 
ported such  allegation,  is  to  be  found  In  the 
record  of  the  testimony  of  appellant  WIU 
O'Brien  In  which  he  relates  that  he  saw 
Bbeep  belonging  to  respondent  on  a  certain 
40-acre  tract  In  section '19  which  be  claims 
to  have  had  under  lease  at  that  time.  The 
<m\y  attempt  to  Ox  the  damage  claimed  by 
appellant  appears  in  the  following  interroga- 
tories and  ausw*er8: 

**CL  How  many  sheep  were  there  in  that  band? 
A.  Well  I  don't  know;  of  coarse  they  Inmb  close 
to  a  thousand  head  I  should  judge,  up  there, 
lambing  time,  you  luiow.  liiey  split  them  up ; 
DMj  have  been  800,  may  have  been  700,  I  am 
not  sure.  Q.  What  was  the  damage  done  to  the 
land  you  bad  under  lease  by  the  ptaiDtiflTs  sheep 
crazinK  upon  it  in  the  manner  you  have  stated? 
Jl  Well,  I  bad  the  place  along  the  ditch  where 
I  got  water— «300.  1  believe.  Q.  What  did  you 
■ay  the  damages  were?  A.  About  $300,  I  guess. 
<L.  tiow  do  you  fix  the  damages?  A.  Well,  ac- 
eonting  to  the  size  of  the  baud  of  sheep  and  the 
way  chat  tbey  had  sued  me.  Q,  You  fix  the 
damages  on  the  same  basis  as  the  damages  they 
dabn}  A.  Yes,  tbey  figure  $1,000  for  my  buacb 
that  I  had.  Q.  That  is  the  only  basis  you  have 
«f  fixing  that  $300?  A.  WeU  they  destroyed 
Just  as  much  of  the  browse  woere  I  was  as  I 
destroyed  on  them,  if  I  was  ever  on  that  Q. 
Assuming  that  you  had  been  over?  A.  Yes,  the 
Hme  identical  uiDg." 

It  Is  needless  to  say  that  from  this  record, 
oncertaln  and  IndeQiilte  as  it  is  on  the  ques- 
tion raised  by  the  cross-complaint  ot  appel- 
lants, the  court  bad  before  it  nothing  in  the 
way  of  facts  apcMi  which  it  could  have  found 
images  accmlng.  Hence  we  fall  to  discover 
«rror  in  the  act  of  the  trial  court  in  determin- 
ing as  it  did. 

[3]  Many  of  the  errors  complained  of,  per- 
taining to  the  admission  of  evidence  over  the 
objection  of  appellants,  lose  force  by  reason 
of  the  form  of  the  objection;  and  we  deem 
tt  not  inappropriate  to  suggest  that,  in  the 
light  of  the  rule  often  asserted  by  this  court, 
appellants  cannot  be  beard  to  complain 
where  the  error  relied  upon  was  brought  to 
tbe  attrition  of  the  trial  court  only  by  an  ob- 
iectl<Hi  general  In  Its  nature.  Robinson  v. 
Imperial  Silver  Mining  Co.,  5  Nev.  44;  Shar- 
on V.  Minnock,  6  Nev.  3T7;  State  v.  Smith, 
33  Nev.  438,  117  Pac  1». 

Tbe  Judgment  of  title  trial  court  la  sus- 
tained. 

It  Is  80  ordered. 

8ANDBBS,  J.,  oracnrs. 

COLEMAN,  3.  I  concur  in  tbe  Judgment 
of  affirmance,  but  not  in  the  views  expressed 
In  tbe  opinion  of  the  learned  CSilef  Justice. 
I  take  the  view  that  the  contentltm  of  coun- 


sel tor  appellant  as  to  special  damage  Is 
correct;  but  since  the  attorney  who  tried  the 
case  In  the  lower  court  permitted  some  of  the 
testimony  complained  of  to  be  admitted  In 
evidence  without  objection,  and  since  the  ob- 
jections which  were  made  to  the  rest  of  tbe 
evidence  were  on  the  ground  that  It  was 
•Irrelevant,  lncoii4)etent,  and  Immalerial," 
and  did  not  specify  wherein  It  was  irrelevant, 
incompetent,  and  Immaterial,  I  am  of  the 
opinion  that  the  point  urged  on  this  appeal 
cannot  be  considered.  The  court.  In  the  case 
of  Slgafus  v.  Porter.  84  Fed.  at  page  433,  28 
C.  C.  A.  at  page  440,  in  considering  this  ques- 
tion said: 

"The  stock  objection  'Incompetent,  Irrelevant, 
and  immaterial,'  covers  a  multitude  of  alas. 
There  is  hardly  an  objectionable  question  but 
what  can  be  classified  under  one  or  other  of 
these  heads.  Sometimes  the  real  nature  of  the 
objection  is  bo  plain  that  the  general  phrase 
will  be  quite  sufficient  to  indicate  it;  indeed.  It 
may  be  quite  apparent  without  any  statement 
of  the  grounds  of  objection  at  all.  But  there  are 
many  other  objections  which  rest  upon  some  par- 
ticular theory  of  the  case,  or  upon  some  single 
fact  In  proof,  which  a  judge  may  readily  forget 
iu  the  course  of  a  long  and  intricate  trial.  It 
is  only  fair  in  such  cases  to  require  counsel  to 
state  clearlv  to  the  trial  judge  on  what  ground 
it  is  that  they  object.  Certainly,  it  Is  not  fair 
to  allow  such  a  general  dragnet  as  Incompetent, 
irrelevant,  and  immaterial'  to  be  cast  over  every 
bit  of  evidence  in  the  esse  which  counsel  would 
like  to  keep  out.  and  then  to  permit  counsel, 
upon  careful  analysis  of  tbe  printed  narrative  of 
the  trial,  to  formulate  some  specification  of  er- 
ror not  thought  of  at  the  time,  and  which,  If 
seasonably  called  to  the  court's  attention,  might 
have  been  avoided  or  corrected." 

See,  also,  1  Wigmore  oa  Evldoice^  p.  67,  i 
18;  Jones  m  Bvldenoe,  i  896;  NoMian  t. 
Mining  Co.,  121  U.  S.  883,  7  Sup.  Ot  911,  80 
L.  Ed.  1061 ;  Patrick  t.  Graham,  132  U.  S. 
627,  10  Snp.  Ct  194,  33  L  Ed.  460;  Topitz  v. 
Hedden.  146  U.  S.  252,  13  Sup.  Ct  70,  36  U 
Ed.  961 :  New  Tork  EI.  Eq.  Co.  t.  Blair,  79 
Fed.  896.  26  O.  O.  A.  210;  Gnlmer  t.  Cllft,  14 
Utah,  291.  47  Pac.  86;  Cornell  r.  Barnes,  20 
Wis.  473,  480;  Bundy  t.  Sierra  Lumber  Co.. 
149  CaL  772.  87  P&c.  022;  Starkweather  v. 
Dawson.  14  Cal.  App.  666, 112  Pac.  738;  Rush 
T.  Prencb.  1  Ariz.  99,  123  Pac.  816;  Harris 
V.  Lumber  Co..  97  Ga.  460,  20  8.  B.  619;  88 
Cyc.  pp.  1370.  1376. 

mN.il.W7) 
COOK  T.  CITY  OP  SOCORRO  et  aL* 
(No.  1930.) 

(Supreme  Court  of  New  Mexico.  May  12, 1917.) 

(SvUabua  bp  the  Court.) 

1.  Municipal  Cobporations  ^=>965(3)— 
Boxoff— Ik VALioiTT— Burden  of  Proof. 
Where  a  municipal  ?orporation  has  power 
to  issuo  bond?  upon  a  compliance  with  certain 
prerequisites,  and  the  bonds  are  issued,  they  afe 
prima  farie  valid  obligations,  and.  as  ai^nst 
a  bona  fide  purchaser,  the  burden  of  proving 
want  ot  performance  of  any  of  the  prerequi^tes 
is  upon  the  municipality,  or  the  party  attacking 
the  validity  of  the  bonds.  Where  a  municipal 
corporation  was  incorporated  under  an  act  of  the 
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Legislature,  which  said  act  gave  such  corpora- 
tions the  power  to  issue  bonds  for  the  purchase 
or  construction  of  waterworks  upon  certain  con- 
ditions, and'  a  subsequent  act  of  the  Legislature 
authorized  municipRl  corporations  to  reincorpo- 
mte  under  such  later  act  and  prescribed  different 
conditions  under  which  bonds  for  the  construc- 
tion or  purchase  of  waterworks  might  be  issued, 
and  thereafter  such  municipal  corporation  is- 
sued its  negotiable  bonds  for  such  purpose,  the 
burden  is  upon  the  party  attacking  the  validity 
of  such  bonds,  where  they  have  passed  into  the 
hands  of  innocent  purchasers,  to  show,  either 
that  such  eity  reincorporated  under  the  later 
act,  and  that  such  bonds  were  not  issued  in  com- 
pliance therewith,  or  thot  such  bonds  were  not 
issued  in  conformity  to  the  earlier  act. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  }  200G.] 

2.  Appeal  and  Ebibob  ^>19l(6)— Pueadinq 

^»4I6  —  ObDEB  SnGTAININO  Demubbsb— 
Correction  of  Ebbob— Gonbidebation  op 

Errob. 

Where  a  trial  cpurt  iDadverteDtly  enters  an 
order  sustaining  a  demurrer  to  a  i)leBdiDg  to 
whicU  no  demurrer  has  been  61ed,  it  is  the  duty 
of  counsel  to  call  the  court's  attention  to  the 
error  so  made,  so  that  the  same  may  be  cor- 
rected, and  where  the  record  on  appeal  shows 
that  an  orAer  was  made  by  the  trial  court  sus- 
taining a  demurrer  to  an  answer  to  a  counter- 
claim, where  a  demurrer  was  filed  only  to  the 
reply,  the  appellate  court  will  not  consider  an 
assignment  of  error  based  upon  such  order  in 
so  far  as  the  answer  to  the  counterclaim  is  con- 
cerned, where  such  mistake  was  not  called  to 
the  attention  of  the  trial  court. 

[VA.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  }  1245;  Pleading,  Gent.  Dig;  H 
1397-1400.1 

JuDGicBNT  <S=>94  —  Default  Judgment— 
CoNPxnucnvE  Sebtice-'In junction. 
A  plaintiff  is  not  entitled  to  a  default  judg- 
ment ogainst  nonresident  defendants,  served  only 
by  constructive  service,  in  an  action  institute<l 
to  have  certain  Iwnds  issued  by  a  municipaiity 
adjudged  null  and  void,  and  to  enjoin  the  mu- 
nicipality from  levying  a  tax  to  pay  the  interest 
nnd  principal  thereof. 

iF.i.  Note.— For  otber  eases,  see  Judgment, 
Cent.  Dig.  f  1S3.] 

AppoKl  ftvm  District  Court,  Socorro  Coun- 
ty. Mechem,  Judge. 

Action  for  Injunction  by  George  E.  Cook 
against  the  City  of  SocorVo,  James  G.  Eltdi, 
and  others,  In  which  only  defendants  James 
G.  Fitch  and  J.  G.  Mayer  appeared  and 
answered,  with  counterclaim.  Judgm^t  dis- 
missing the  suit  and  awarding  the  relief 
prayed  tor  in  their  counterclaim,  and  plain- 
tiff appeals.  Affirmed. 

This  action  was  Instituted  In  the  court 
below  by  George  E.  Cook,  a  resident  and  tax- 
payer of  the  city  of  Socorro,  against  the  city 
of  Socorro,  James  G.  Fitch  et  al.,  to  enjoin 
the  payment  ot  principal  and  Interest  on 
certain  municipal  water  bonds  Issued  by  the 
*-Ity  of  Socorro  on  April  1,  1887.  Of  the 
defendants  James  G.  Fitch  and  J.  C.  Mayer 
only  appeared  and  answered.  They  also 
tiled  a  counterclaim,  in  which  they  alleged 
that  the  present  action  was  Instituted  by 
the  plaintifT  In  collusion  with  the  city  of 
Socorro,  and  further  ulle^ed  that  the  city 
was  unlawfully  misappropriating  funds  rais- 


ed by  taxation  for  the  purpose  of  paying  the 
principal  and  interest  of  such  bonds,  and 
an  Injunction  was  sought  against  the  city. 
Its  ofiicers  and  agents,  to  prevent  it  from  con- 
tinuing la  its  alleged  misappropriation  of 
the  funds.  Service  was  had  on  the  other, 
defendants,  except  the  city  of  Socorro,  by 
publication.  Upon  Issue  joined  the  case  was 
tried  by  the  court,  which  made  certain  find- 
ings of  fact  and  conclusions  of  law,  and 
thereupon  entered  Its  Judgment  dismissing 
said  injunction  suit  and  enjoining  the  citr 
of  Socorro  and  its  officers  and  agents  from 
diverting  any  of  the  funds  raised  for  the 
payment  of  the  principal  and  interest  upon 
said  water  bonds.  The  facts  upon  which  tlie 
Injunction  was  sought  by  appellant  may  be 
briefly  stated  as  follows:  On  April  1,  1887, 
the  city  of  Socorro  issued  bonds  bearing  date 
of  that  day,  to  the  amount  of  $30,000,  In 
payment  of  the  purchase  price  of  a  water- 
works system  for  said  city.  Each  bond  was 
for  the  sum  of  $500,  and  was  made  payable 
to  bearer  30  years  after  date  with  Interest  at 
6  per  cent,  per  annum.  Each  bond  contained 
the  following  recital: 

'This  bond  is  one  of  sixty,  numbered  from  1  to 
60,  inclusive,  of  lUte  amount,  tnior  and  date  and 
is  authorized  by  an  act  of  the  dty  council  of 
Socorro,  proposed  on  the  9tb  day  of  December. 
A.  D.  18S6.  The  said  council  being  authorized 
by  a  vote  of  the  legal  voters  of  said  ci^  at  a 
regular  election  at  which  the  question  of  iBsning 
the  said  bonds  was  duly  voted  upon.  The  result 
of  said  election  being  favorable  to  the  issuing 
of  said  bonds  in  the  amount  of  thirty  thousand 
dollars  on  the  terms  and  conditions  herein  set 
forth.  The  right  to  hold  such  election  is  vested 
in  said  dty  of  Socorro  by  its  artides  of  incorpo- 
ration under  and  by  virtue  of  the  laws  of  the  ter- 
ritory of  New  Mexico." 

The  bonds  were  signed  by  the  mayor  and 
under  the  word  "countersigned"  near  the 
right-hand  margin  of  the  bond  was  the  name 
of  the  city  treasurer,  signed  as  treasurer. 
Near  the  left  hand  appeared  the  words:  "At- 
test, J.  F.  Towle,  City  Clerk."  The  dty 
of  Socorro  was  Incorporated  on  January 
17,  1882,  under  an  act  of  the  territorial  Leg- 
islature approved  February  11,  1880,  entitled 
"An  act  for  the  Incorporation  of  cities."  and 
Its  legality  as  a  municipal  corporation  was 
not  legally  questioned  or  denied  for  a  period 
of  more  than  two  years.  The  act  under 
which  the  city  of  Socorro  was  Incorporated, 
l>eing  chapter  1  of  the  Laws  of  1880,  pro- 
vided that  before  a  dty  could  issue  bonds, 
the  common  council  must  be  petitioned  by 
thretvfonrths  of  the  legal  voters  of  said 
dty,  and  the  bonds,  when  Issued,  must  be 
signed  by  the  mayor  and  countersigned  by 
the  derk  of  said  dty.  The  redtals  in 
the  bonds  show  that  they  were  apparently 
issued  under  the  provisions  of  chapter  39 
of  the  Laws  of  1884,  which  net  does  not  re- 
quire a  petition  to  be  presented  before  the 
bonds  are  Issued,  but  requires  an  election 
to  determine  whether  waterworks  shall  be 
constructed,  and  the  court  m  found. 
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It  appears  from  the  evidence  that  for  some 
time  prior  to  the  yeftr  1902,  the  city  of 
Socorro  refused  to  pay  interest  on  the  bonds 
in  qnestion,  and  that  during  the  said  year 
1902  (me  George  Parker  recovered  two  de> 
flmlt  Judgments  against  the  dty  of  Socorro 
for  nnrtald  interest  on  34  of  ^aid  water  bonds. 
Daring  the  same  year  a  peremptory  writ  of 
mandamus  was  issued  by  the  district  court 
of  Socorro  connty  against  the  mayor  and 
conndl  of  said  dty,  compiling  them 
Ut  make  certain  levies  of  taxes  to  pay  said 
Judgments  and  unpaid  Interest  coupons. 
This  case  was  appealed  to  the  Supreme 
Coart,  belrtg  reported  In  12  N.  M.  17T,  76  Pac. 
283.  and  In  said  appeal  the  question  of  the 
validity  of  the  said  bonds  was  raised  by 
the  snid  city,  and  It  maintained*  that  the 
waterworks  bonds  were  void  nnder  chapter 
39  of  the  Laws  of  18S4.  The  Supreme  Court 
unstained  the  view  taken  by  Mr.  Fitch,  who 
was  the  attorney  for  George  Parker  on  said 
ippeal,  and  held  that  the  provisions  of  chap- 
ter 39,  Laws  1S84,  did  not  relate  or  apply 
to  the  dty  of  Socorro,  but  that  said  dty  de- 
ilred  all  of  its  power  and  authority  from  the 
act  of  1880.  The  Supreme  Court,  therefore, 
did  not  pass  upon  the  validity  of  said  bonds, 
because  no  question  was  raised  in  said  suit 
IS  to  their  validity  under  the  act  of  1880. 
The  dty  of  Socorro  has  been  paying  Interest 
va  the  waterworks  bonds  since  the  year  1002, 
and  has  paid  jndgm»its  recovered  against 
said  dty  for  unpaid  coupons  due  prior  to 
that  time,  under  a  peremptory  writ  of  man- 
damns  Issued  by  the  district  court  of  Socor- 
ro county.  Tbt  evidence  foils  to  show  that 
the  2  bonds  involved  in  this  suit  were  in- 
duded  in  the  S4  involved  In  the  cases  in- 
stltated  by  George  Parker. 

Vma  Uie  evideiu»  Introduced  at  the  trial 
It  appears  that  the  records  of  the  dty  of 
Socorro  were  destroyed  by  Are  at  some  time 
after  the  year  1890.  Appellants  Introduced 
DO  evidence  showing  the  fact  that  the  city 
did  not  reincorporate  under  tht  act  of  1884, 
nor  that  the  bonds  were  not  legally  issued 
nnder  the  act  of  February  11,  1880. 

The  court  nu^  certain  flndings  of  fitct. 
In  which  it  found  that  the  bonds  were  Is- 
sued by  the  dty  ot  Socorro  under  the  power 
contained  in  chapter  30  of  the  I^aws  of  1884, 
but  refused  to  find  that  the  requirements  ~of 
the  act  of  February  11,  1880,  had  not  been 
complied  with.  Among  other  flndings  the 
coart  made  the  following: 

"(1)  There  is  no  evidence  as  to  whether  or 
Dot  tbreo-fourtbs  of  the  legal  voters  of  the  city 
cf  Socorro  petitioned  the  council  of  said  city 
tu  contract  the  debt  or  loan  for  which  said  wa- 
terworks bonds  were  issued. 

•■(2)  The  court  finds  that  there  ia  no  direct  evi- 
(!«ncc  as  to  whether  or  not  an  election  was  ever 
<-aIled  or  held  to  determine  wliethor  the  city 
should  abanilon  its  orsanization  under  chnptrr 
1.  Ijjwa  1880,  and  reorganize  under  chapter  30. 
Ijiws  1SS4.  Bot  there  is  evidence,  and  the  court 
rimU  therefrom,  that  since  the  month  of  January, 
188G,  and  from  thence  continually  up  to  the 
•iatp  of  the  commencement  of  this  suit,  the  city 
of  Socorro  has  in  fact  been  organized  ua<!er 


f  and  In  accordance  with  the  provisions  of  chapter 
i  89,  Laws  of  1884,  and  has  during  all  of  said 

geriod  maintained  such  organization,  and  baa 
ad  in  office  a  nutyorj  a  board  of  aldermen, 
i  styled  dty  coundl,  a  city  treasurer,  dty  derk, 
city  marshal,  and  dty  attorney,  elected  or  ap- 
pointed at  the  times  and  in  the  manner  provided 
by  said  chapter  30,  I^ws  of  1SS4,  and  amend- 
ments thereto,  and  that  in  the  ekercise  of  the 
duties  of  their  respective  offices  and  in  the  en- 
forcpment  of  the  corporate  powers  of  said  city, 
tlie  said  city  officers  have  proceeded  in  accord- 
ance with  and  been  governed  by  the  provisions 
of  said  chapter  39.  Iaws  1884 ;  and  the  legali- 
ty of  said  organization  has  not  been  legally 
denied  or  questioned  for  a  period  of  more  than 
29  years  prior  to  the  commencement  of  this  suit." 

From  the  Judgment  dismissing  the  com- 
plaint and  awarding  defendants  the  relief 
prayed  for  in  their  cross-cimiplalnt,  the  ap- 
pellant ai^eals. 

M.  C.  Spicer,  of  Socorro,  and  Catron  &  Ca- 
tron, of  Santa  F4,  for  appellant  James  G. 
Fitch,  of  Socorro,  for  appellees. 

RORB^RTS,  J.  (after  stating  the  fticts  as 
nbovo).  [t]  The  first  proposition  advanced 
by  appellant  upon  wtaldi  be  relies  for  a  re- 
versal of  the  Judgment  of  the  court  below  is 
that  the  dty  of  Socorro,  on  April  1, 1887,  the 
date  when  the  bonds  In  question  were  is- 
sued, acquired  all  of  Its  power  and  authority 
to  issue  the  munldpal  waterworks  bonds  un- 
der diapter  1  oC  the  Laws  of  1880,  and  tiiat 
chapter  39  of  the  Laws  of  1884  had  no  appli- 
cation to  the  dty  ot  Socorro,  and  that  said 
dty  did  not  derive  any  authority  frtnu  said 
act  to  Issue  the  bonds  in  question.  This  ar- 
gument  is  based  upon  the  assumption  that 
the  dty  of  Socorro  did  not  reincorporate  un- 
der the  provisl<His  of  diapter  39  of  the  Laws 
of  1884  and  continued  to  exist  as  a  corp(H%- 
tlon  under  the  act  of  1880. 

The  appellant  in  the  court  below  offered 
no  evidence  showing  that  the  dty  did  not 
reincorporate  nnder  the  act  of  1884.  Neither 
did  he  offer  evidence  to  show  that  the  preced- 
ent acts  required  under  the  atjt  of  1880  for 
the  Issuance  of  bonds  for  the  construction  or 
purchase  of  waterworks  had  not  been  com- 
plied witlL  Therrfore  the  court  properly 
upheld  the  validity  of  the  bonds.  It  is  a 
well-settled  rule  of  law  that  where  a  milnid- 
pal  corporation  has  power  to  issue  bcmds  up- 
on a  compliance,  with  certain  prerequisites, 
and  the  bonds  are  Issued,  they  are  prima  facie 
valid  obligations,  and,  as  against  a  bona  fide 
purchaser,  the  burden  of  proving  want  of  per- 
formance of  any  of  the  prerequisites  is  upon 
the  municipality.  21  Ency.  of  Law,  p.  76. 
The  evidence  In  this  cose  shows  that  Mr. 
Fitch  was  a  bona  flde  holder  of  the  bonds 
which  he  owned,  and  Oiere  is  no  showing  that 
the  other  defendants  are  not  likewise  bona 
fide  holders.  The  burden  was  upon  the  appel- 
lant to  establish  the  fact  that  the  dty  of 
Socorro  did  not  reincorporate  under  the  act 
of  1884,  because  upon  the  face  of  the  bond  it 
appeared  that  the  bond  was  Issued  under  and 
by  virtue  of  power  conferred  by  said  act, 
and  It  was  shown  In  evidence  that  continuous- 
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ly  from  the  ttme  the  bonds  were  Issued  Id 
1S87  up  to  and  including  the  time  of  the 
trial  herein  that  the  dty  of  Socorro  was  pre- 
tending to  be  a  city  incorporated  under  said 
act,  and,  as  such,  exercising  all  powers  and 
duties  conferred  upOT  it  by  this  act.  But 
it  is  not  necessary  for  us  to  determine  in  this 
case  under  which  of  said  acts  the  city  of 
Socorro  was  incorporated  and  exercised  the 
powers  and  functions  of  a  municipal  corpora- 
tion at  the  time  of  tlie  issuance  of  the  bonds 
in  question ;  for.  If  it  be  conceded  that  the 
necessary  steps  required  on  the  part  of  the 
city  to  reincorporate  under  the  act  of  1884 
had  not  been  taken,  and  that  the  city  con- 
tinued as  a  corporation  under  the  earlier 
act,  it  will  he  presumed.  In  the  absence  of  evi- 
dence to  the  contrary,  that  all  the  require- 
ments of  tho  act  of  1880  had  been  complied 
with  relative  to  the  issuance  of  said  bonds, 
nothing  appearing  on  the  face  of  the  bonds  to 
the  contrary.  It  is  well  settled  that  the  con- 
tracts of  public  Qorporations,  formally  exe- 
cuted, win,  in  the  absence  of  proof  to  the 
contrary,  be  presumed  to  be  valid  and  to 
have  been  made  with  due  authority.  In  Ab- 
bott on  Public  Securities,  at  section  400,  It 
is  said: 

"Aesuming  the  existence  of  authority  to  is- 
sue the  securities  in  ooonection  with  the  condi- 
tion that  they  do  not  show,  upon  their  face 
facts  sufficient  to  charge  the  hotdM'  with  notice  of 
their  invalidity  or  of  irregularities  in  tbeir  is- 
sue, the  possession  of  negotiable  securities  then 
in  due  form  establishes  In  favor  of  tlie  holder 
a  prima  facie  case  in  an  action  upon  them,  and 
throws  the  bunlen  of  proof  upon  Uie  one  attacb* 
ini;  their  validity  in  respect  to  ownership;  bona 
&de  holding,  consideration,'  proi>er  execution, 
notice,  and  existence  of  all  conditions  necessary 
to  enable  htm  to  maintain  the  action.  This  rule 
does  not  dispense  with  all  evidence  but  upon 
the  production  of  the  twnds  or  coupons  and  proof 
of  authority  to  issue  the  plaiotifTs  case  is  estab- 
lished. The  rule  has  been  well  stated  in  a 
leading  text-book  on  Kegotiahle  Instruments,  in 
the  following  language :  The  mere  possession  of 
a  DPgotiable  instrument,  produced  in  evidence 
by  the  indorsee,  or  by  the  assignee  where  no-  in- 
dorsement is  necessary,  imports  prima  facie  that 
he  acquired  it  bona  fide  for  full  value  in  the 
usual  course  of  bnsiness  before  maturity,  and 
without  notice  of  any  circumstances  impeaching 
its  validity,  and  that  he  is  the  owner  thereof,  en- 
titled to  recover  tlie  full  amount  against  all  prior 
parties.  In  other  words,  the  production  of  the 
instrument  and  proof  that  it  is  genuine  (where 
indeed  such  proof  is  necessary),  prima  facie  ea- 
tablisbea  his  case;  and  he  may  there  rest  it. 
Bills  and  notes  payable  to  bearer  do  ndt,  in  this 
respect,  differ  from  others,  and  the  bearer  is  en- 
titled to  all  the  presumptions  that  apply  to  an 
indorsement  in  his  favor.  But  the  presumption 
of  bona  fide  ownership  docs  not  apply  where  the 
instrument  is  not  payable  to  bearer,  unless  it  be 
Indorsed  speciScally  to  holder,  or  in  blanlt." 

For  cases  discussing  the  question  see  Board 
of  County  Commissioners  of  Grear  County  v. 
Oregory,  15  Ohl.  208,  81  Pac.  422;  Flagg  v. 
Caty  of  Palmyra,  33  Mo.  440 ;  City  of  Qulncy 
V.  WarfleM,  25  lU.  317,  79  Am.  Dec.  330;  City 
at  Otadstone  t.  Throop,  71  Fed.  341,  18  O.  O. 
A.  61. 

What  we  have  already  said  disposes  of  ap- 
pellant's second  and  Uilrd  contentions,  and  in 


view  of  our  conclusion  here,  It  Is  not  neces- 
sary to  determine  or  pass  upon  the  ^ect  of 
the  opinion  by  the  ten-itorial  Supreme  Court 
in  the  case  of  Territory  ex  rel.  Patiier  v. 
Mayor,  12  N.  M.  177,  76  Pac.  2&3.  nor  as  to 
the  effect  of  plea  or  res  adjudicata  interposed 
by  the  defendants. 

[?]  Appellant's  sixth  contention  Is  that  If 
the  city  of  Socorro  was  reincorporated  under 
the  provisions  of  diapter  39,  Lews  of  18S4, 
as  maintained  by  appellees  and  as  found  by 
the  court,  the  court  erred  in  sustaining  the 
demurrer  to  appellant's  answer  to  appellees' 
counterclaim  because  the  answer  sets  fortb 
facts  suffldent  to  constitute  a  proper  defense 
to  the  water  bonds.  The  record  in  this  case 
shows  that  appellees  flied  an  answer  to  ap- 
pellant's complaint,  and  also  a  counterclaim 
in  which  they  sought  to  enjoin  and  retrain 
the  dty  from  diverting  or  misappropriating 
funds  In  the  dty  treasury,  or  which  might 
thereafter  he  derived  from  the  levy  of  tho 
spedal  tax,  etc.,  for  the  purpose  of  paying 
the  prindpal  and  Interest  on  such  bonds. 
In  the  counterclaim  It  was  alleged  that  cer- 
tain moneys  had  theretofore  been  raised  by 
spedal  tax,  levied  for  the  purpose  of  paying 
the  prindpal  and  Interest  on  the  water  bonds, 
and  that  such  dty  had  been  using  this  roouey 
for  other  purposes.  The  counterclaim  set  np 
t&cts  showing  that  appellees  were  entitled  to 
the  relief  sought  Appellant  filed  a  reply  to 
defendants*  answer,  setting  np  certain  new 
matter,  and  also  an  answer  to  the  counter- 
claim. The  record  shows  that  appellees  filed 
a  demurrer  to  the  reply,  hut  does  not  show 
that  any  demurrer  was  filed  to  the  answer  to 
the  counterclaim.  On  the  11th  day  of  No- 
vember, 1015,  there  was  filed  In  the  office  of 
the  clerk  of  the  said  court,  an  order  sustain- 
ing appellees'  demurrer.   This  order  recites: 

"This  case  coming  on  for  further  hearing  upon 
demurrers  ft  defendants  to  certain  portions  of 
the  plaintiff*B  reply  and  of  the  plaintffTs  answer 
to  the  counterclaim,  and  the  court  having  beard 
the  arguments  of  counsel  and  being  fully  advised, 
it  is  ordered  that  the  said  demurrers  of  the  de> 
fendanta  be  and  the  same  are  hereby  sustained." 

.  Apparently,  the  court's  attention  was  nev- 
er called  to  the  error  In  this  order,  if  it  be 
true  that  no  demurrer  was  ever  filed  to  the 
answer  to  the  counterclaim.  Where  a  trial 
court  inadvertently  enters  an  order  sustain- 
ing a  demurrer  to  a  pleading  to  which  no 
demurrer  has  been  filed,  it  is  the  doty  of 
counsel  to  call  the  court's  attention  to  the 
trror  so  made,  so  that  the  same  may  be 
corrected;  and  where  the  record  on  appeal 
shows  that  an  order  was  made  by  the  trial 
court  sustaining  a  demurrer  to  an  answer  to 
a  counterclaim,  where  a  demurrer  was  filed 
only  to  the  reply,  the  court  will  not  oonsld- 
er  an  assignment  of  error  based  upon  sadi 
order  In  so  far  as  the  answer  to  the  connter* 
claim  is  concerned,  where  such  mistake  was 
not  called  to  the  attention  ot  the  trial  court. 

[3]  The  last  point  urged  Is  that  the  court 
erred  in  denying  plalntUTs  motion  to  ad- 
judge in  d^ult  for  failure  to  answer  the 
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dty  of  Sot-orro,  George  Parker,  and  other 
owners  anU  uuUdowd  owners  of  auy  water 
bonds  of  the  city  of  Socorro  issued  April  1, 
1S%7.  Parker  and  tbe  city  of  Socorro  were 
made  porties  defendants  and  other  owners 
of  bonds  whose  names  were  unknown  to 
ptaiati/r  were  designated  as  dcfeadants,  as 
"all  other  owners  and  unknown  owners  of 
any  municipal  bonds  of  the  city  of  Socorro, 
■tate  of  New  Mexico,  issued  April  1,  ISST, 
payable  to  bearer,  and  known  as  water  bonds 
of  the  city  of  Socorro."  The  city  of  Socorro 
was  personally  served,  but  failed  to  appear. 
Constructive  service  was  bad  upon  Parker 
and  unknown  owners.  After  the  proofs  were 
beard  In  the  case  and  on  the  same  day  that 
the  court  found  the  entire  issue  of  bonds  to 
be  legal,  valid,  and  subsisting  obligations  of 
the  dty.  appellant  applied  to  the  court  for  a 
default  Judgment  against  the  city  of  Socorro, 
Parker,  and  unknown  owners.  The  applica- 
tion was  denied. 

Appellant  apparently  does  not  contend  that 
tbe  court  erred  in  overruling  this  motion,  in 
•0  far  as  tbe  dty  of  Socorro  is  concerned,  but 
contents  himself  by  attempting  to  show  that 
oonstmctive  service  on  the  remaining  bond- 
bc^ders  was  valid,  and  warranted  a  default 
Judgment  against  them.  No  argument  is  re- 
quired to  demonstrate  the  unsoundness  of 
this  contention,  further  than  to  call  atten- 
tion to  two  decisions  of  the  Supreme  Court 
of  the  United  States.  In  the  case  of  Town 
of  Brooklyn  v.  ^tna  Life  Insurance  Com- 
pany. 99  U.  S.  362,  57  L.  Ed.  416,  the  plaintiff, 
the  lAte  Insurance  Company,  Instituted  suit 
against  the  town  of  Brooklyn  on  certain  In- 
terest conpcoia  issued  in  tbe  name  of  the 
town  of  Brooklyn.  IlL  Tbe  town  answered, 
and  In  Its  flf^  plea,  averred  that,  by  a  decree 
of  the  drcult  court  of  Lee  county.  IlL,  ren- 
dered November  14, 1873,  in  the  action  of  tbe 
Town  of  BrocAlyn  and  others  against  tbe 
Chicago  ft  Rock  Blver  Railroad  Company  and 
otbera: 

**'It  was  ordered,  adjudged,  and  decreed  that 
tbe  said  pretended  bonds  and  coupons  of  tbe 
said  town  of  Brooklyn,  so  issued  to  the  said  Chi- 
caso  ft  Rock  River  Railroad  Cooipaoy,  and  rcE- 
ittcred  as  aforesaid  In  the  office  of  tbe  auditor  of 
public  accouDts  of  Illinois,  are  void  and  in  no 
wise  obligatory  on  the  said  town  of  Brooklyn, 
and  that  tbe  same  be  surrendered  up  by  tbe  par- 
ties .holding  tbe  same  to  be  canceled,*  which  de- 
cree it  is  averred  is  In  full  force  and  effect;  tlint 
tlie  said  insurance  company  was  made  defendant 
in  such  suit  with  the  Qther  holders  and  owners 
of  the  bonds  and  coupons  issued  by  the  town,  by 
til*  name  and  description  of  'The  unknown  own- 
ers of  certain  bonds  and  coupons  issued  by 
Wasliington  J.  Griffin,  the  supervisor  of  tlie 
ton-n  of  Brooklyn.  Lee  county.  Illinois,  to  the 
Chicago  ft  Hock  River  Railroad  Company,  pur- 
porting to  be  the  bonds  and  coupons  of  said 
town  of  Brooklyn.' " 

And  tt  was  farther  alleged  that  the  said 
drcult  court  of  Lee  coanty  then  and  there 
bad  Jurisdidlon  of  the  person  or  parties  de- 
fendant therein,  by  the  Issuing  and  return  of 
process,  and  by  proof  of  publication  made  as 


ri>quired  by  the  statute  of  the  state  of  Illi- 
nois in  the  case  of  nonresident  defendants. 
In  comiidering  this  plea  the  Supreme  Court 
cf  the  United  SUtes  said: 

"The  suit  conunenced  and  determinml  In  the 
circuit  court  of  Lee  county  was  a  proceeding 
wholly  in  prcsonam,  against  the  holilers  and 
owners  of  bonds  and  coupons  which  had  been 
issued  in  tbe  name  of  the  town,  and  delivered  to 
the  railroad  company.  Upon  principle  and  au- 
thority, no  decree  therein  rendered  could  bind 
any  one  not  personally  served  with  process,  or 
who  (lid  not  appear.  It  could  not  affect  the 
rights  of  nonresident  holders  of  bonds  and  cou- 
pons, proceeded  against  by  constructive  service. 
Such  service,  as  to  them,  was  ineffective  for  aiyr 
purpose  whatever.  Pennoyer  v.  Ncff,  95  U.  S. 
714,  24  L.  Ed.  566.  and  aathorities  there  dted." 

In  the  case  of  Township  of  Empire  t. 
Darlington,  101  U.  8.  87,  26  L.  Ed.  S78,  the 
court  held  that  a  decree  In  an  Illinois  conrt, 
perpetually  enjoining  taxation  to  pay  rail- 
road aid  bonds  and  dedarlng  them  void,  did 
not  condnde  any  bondholden  proceeded 
against  as  "unknown  owners  and  bolders," 
who  were  not  swved  with  process  and  did  not 
appear,  nor  bondholders  reading  in  other 
states  who  were  proceeded  against  only  by 
constructive  serrice.  Hence  we  conclude  that 
where  a  salt  Is  commenced  against  tbe  hold- 
ers and  owners  of  bonds  and  coupons  which 
have  been  issued  by  a  mnnidpal  corporation 
and  delivered  to  the  purchaser  or  purchasers 
a  taxpayer  cannot  lawfully  secure  a  default 
judgment  against  nonresident  owuen  and 
holders  of  such  bonds  iqK»  oonstmctive  serv- 
ice, adjudging  said  bonds  to  be  Invalid. 

For  tbe  reasons  stated  the  Judgment  of  the 
trial  court  will  be  affirmed ;  and  it  Is  so  or- 
dered. 

HANNA,  G.  J.,  and  PARKER,  J.,  concur. 


m  N.  H.  m) 

SCHWARTZ  et  at  V.  TOWN  07  GALLUP 
etal.  (No.  2002.) 

(Supreme  Court  of  New  Mexico.  May  11, 1917.) 

(Syllabui  bp  ihe  Court.) 

1.  HUItlCIFAL  COBPOaATIONS  «=»89  —  MeW- 

iNo  OP  BoAso  or  Tbustees— Notice.  - 
Notice  of  a  special  meeting  of  a  city  coun- 
cil or  board  of  trustees  of  a  town  mny  be  dis- 
pensed with,  or  its  necrasity  waived,  by  the 
presence  and  consent  of  every  one  of  those  enti- 
tled to  notice. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  Ji  195-198.] 

2.  Municipal  Cobpobatioms  «=»109  — Obdi- 
nance*^Hecobd. 

A  statute  requiring  town  ordinances  to  be 
recorded  in  an  ordinance  book  is  complied  with 
by  copying  an  ordinance  on  the  typewriter  and 
pasting  the  sheet  of  paper  upon  which  it  is 
copied  Id  the  ordinance  book  of  snch  town  In 
such  manner  as  to  become  a  permanent  record. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  238.] 

3.  Intoxicating  Liquobs  ^91  —  IjIOKNSB 
Fee— Statute. 

Where  tbe  Legislature  invests  a  municipal- 
ity with  power  to  license,  regulate  or  prohibit 
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the  sale  of  intoxicating  liquor,  such  municipality 
miiy  impose  Ji  lict-nse  fee  in  any  amontit,  and 
the  fee  tlius  fixed  is  not  open  to  review  by  tbe 
courts  as  tu  its  reasonableness  or  unreasonable- 
uess  or  confiscatory  nature. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  97.1 

4.  Statdtes  ©=»C4fl)— Partial  tTNcoNsriTU- 

TIONALITY— EffhCT. 

A  part  of  a  law  may  be  unconstitutional  and 
the  remainder  of  it  valid,  where  the  objection* 
able  part  may  be  properly  separated  from  the 
other  without  impairing  the  force  and  effect  of 
the  portion  which  remains,  and  where  the  teg- 
isJative  purpose,  as  expressed  in  such  valid  por- 
tioD,  can  be  accomplished  and  given  effect,  in- 
dependently of  the  void  provision,  and  where  if 
the  entire  act  is  token  into  consideration  it  can- 
not be  said  that  tlw  enacting  power  would  not 
have  passed  the  portion  retained  had  it  known 
that  the  void  provisions  would  fail. 

[Ed,  Note— For  other  cases,  see  Statutes, 
Cent.  Dig.  §S  58,  195.] 

5.  Ihtosicatino  Liquors  ^»112— Power  of 
Town  Pbqhibitino  Vsb  of  Tables  and 
Blinds. 

The  use  of  chairs  and  tables  in  a  saloon  or 
barroom  may  be  prohibited  by  a  municipality 
in  this  state,  and  likewise  such  municipiility 
may.  by  ordinance,  prohibit  the  use  of  blinds, 
curtains,  or  screens,  and  require  a  dear  view 
from  the  street  of  the  bar  and  room  in  which 
liquor  is  sold. 

[Ed.  Note.~For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  122,] 

Appeal  from  District  Court,  McKinley 
County;  Baynolds,  Judge. 

Action  for  injunction  by  John  Schwartz 
and  others  against  the  Town  of  Gallup  and 
others.  Judgment  for  defendants  dismiss- 
ing the  complaint,  and  plaintiffs  appeal.  Af- 
firmed. 

E.  A,  Martin,  of  Gallup,  and  E.  W;  Dob- 
son,  of  Albutiuerque,  for  appellants.  Ove  E. 
Overson  and  A.  T.  Hannett,  both  of  Gallup, 
for  appellees. 

ROBERTS,  J.  Appellants,  on  the  10th  day 
of  June,  1916,  were  engaged  In  tbe  retail  liq- 
uor business  In  the  town  of  Gallup,  McKin- 
ley county,  this  state.  On  that  date  the 
board  of  town  trustees  of  said  town,  at  a 
special  meeting  enacted  Ordinances  Nos.  S5 
and  88.  The  second  section  of  Ordinance  85, 
with  which  only  we  are  concerned  in  this 
case,  provided  that  on  and  after  the  1st  day 
of  July,  1916,  retail  liquor  dealers  should  pay 
the  town  of  Gallup  a  license  fee  of  $1,500 
per  annum,  imyable  semiannually  In  adrauce. 
The  last  clause  of  this  section  further  pro- 
vided that  all  drug  stores  should  be  consider- 
ed retail  dealers  under  this  section,  when 
selling  or  offering  for  sale  liquors  as  above 
provided,  except  under  a  doctor's  prescrip- 
tion. Prior  to  the  passage  of  this  ordinance 
the  license  fee  exacted  from  retail  liquor 
dealers  was  $300  per  annum. 

Ordinance  No,  88  required  saloons  to  close 
at  12  o'clock  midnight  and  to  remain  closed 
until  0  o'dock  in  tbe  morning  of  any  day, 
and  t»  alao  dose  at  12  o'dock  midnight  of 


Saturday  of  one  week  and  remain  closed  un- 
til 6  o'clock  a.  m.  on  the  following  Monday. 
The  ordinanoe  farther  prohibited  any  billiard 
or  pool  tablea,  chairs,  tables,  benches,  or 
other  furniture  In  any  room  where  lutoxlcat- 
ing  liquor  was  sold.   Wlnerooms  were  also 
prohibited,  and  likewise  tbe  use  of  curtains, 
screens,  or  other  obstructious  In  the  doors 
and  windows  in  tbe  lower  story  so  that  a 
clear  and  unobstructed  view  of  the  entire 
premises  might  be  had  from  the  outside, 
j  The  ordinance  further  forbade  the  letting 
I  of  any  person  Into  a  aaloon  between  the 
<  hour  of  12  o'dock  midnight  Saturday  nlgbt 
I  and  tbe  hour  of  6  o'clock  Monday  mondng 
I  following.  Penalties  were  prescribed  for  vio- 
lation of  the  ordinance. 

On  the  29th  day  of  June,  1916,  appellants 
filed  In  the  district  court  of  McKinley  county 
their  complaint,  In  which  tbey  sought  an  in- 
junction against  the  town  of  Gallup,  its  of- 
Qcors,  agents,  and  servants,  from  attempting 
to  enforce  tbe  provisions  of  the  two  ordi- 
oances  in  question.  In  the  complaint  it  was 
alleged  that  the  appellants  had  been  engaged 
In  the  retail  liquor  business  In  said  town  for 
some  time,  and  had  invested  large  sums  of 
money  In  the  purchase  of  furniture  and  fix- 
tures, and  had  entered  into  contracts  and 
lea<9e8  for  buildings  In  furtherance  of  their 
several  businesses,  that  each  and  all  were  the 
holders  of  license  of  the  United  States  gov- 
ernment and  of  the  state  of  New  Mexico, 
authorizing  them  to  engage  In  the  liquor 
business,  and  that  Ordinance  No.  85,  which 
fixed  the  license  fee  at  $1,500,  was  unjust, 
unreasonable,  oppressive,  confiscatory,  and 
prohibitive,  and  tliat  such  ordinance  was  an 
attempt  to  levy  a  tax  upon  said  business  la 
order  to  raise  a  revenue  therefrom  for  the 
general  purposes  of  said  town.  It  was  allcs- 
ed  that  Ordinance  No.  88  was  discriminatory 
and  a  denial  of  eqtml  protection  of  the  law 
to  retail  liquor  dealers  in  said  town,  and  that 
under  tbe  provisions  of  said  Ordinance  No. 
R8  all  retail  liquor  dealers  doing  bu^^s  in 
said  town  were  prohibited  from  having  in 
tlieir  places  of  business  any  chairs,  tables, 
pool  tables,  or  other  furniture,  save  and  ex- 
cept tbe  necessary  bar  and  back  bar,  and 
were  prohibited  from  having  any  screens, 
doors,  curtains,  or  other  obstructions  In  the 
front  of  their  several  places  of  business  or  in 
tbe  windows  or  doors  thereof;  whereas,  un- 
der the  provisions  of  'Ordinance  Na  85,  all 
drug  stores  within  said  town  were,  upon  the 
payment  of  the  license  fee  exacted  from  liq- 
uor dealers,  permitted  to  conduct  a  retail 
liquor  house  without  any  restrictions  as  to 
tables,  chairs,  curtains,  etc.,  so  that  an  un- 
just and  unfair  discrimination  existed  under 
said  ordinance  between  open  saloons  and 
secret  tli^llng  places  under  the  guise  of  drug 
stores.  The  complaint  set  forth  further 
grounds  wherein  it  was  claimed  that  said  or- 
dinances discriminated  against  saloon  kee{>- 
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«rs  and  in  favor  of  drag  stores  engaged  Id 
the  sale  of  liquor. 

It  was  further  alleged  that  neither  of  said 
oriloances  was  passed  at  any  regular  meet- 
ing of  the  board  of  town  trustees,  but  were 
pretended  to  have  been  passed  at  a  special 
meeting  held  June  10,  1916,  and  that  said  or- 
dinaaces  were  not  properly  passed,  and  that 
uld  meeting  was  not  lawfully  held,  no  no- 
tice having  been  given  as  required  by  tbe 
ordinance  of  said  town. 

Appellees  Interposed  a  demurrer  to  the 
complaint  which  was  overruled  by  the  court, 
whereupon  they  answered  admitting  the  pas- 
sage of  the.  ordinance  In  question,  and  alleg- 
ed that  they  were  duly  and  legally  enacted 
and  denied  the  other  material  allegations  of 
tbe  complaint.  Thereafter  tbe  record  evi- 
dence, showing  the  enactment  of  the  ordl- 
UDces  in  question,  was  submitted  to  the 
court,  and  later  tbe  cause  was  set  for  bear- 
ing upon  the  merits.  When  the  case  was 
odled  for  bearing  appellees  filed  a  motion 
for  Judgment  oq  the  ground  that  platntS's 
complaint  set  up  no  facts  which  entitled 
tbm  to  relief  in  equity.  This  motion  was 
sustained  by  tbe  court,  and  judgment  was 
altered  dismissing  tbe  complaint  From  tbis 
Judgment  this  appeal  la  prosecuted. 

[1,2]  The  first  point  urged  by  appellants 
it  that  Ordinances  85  and  88  were  not  law- 
fully  adopted  and  passed  by  tbe  board  of 
tnutees  of  the  town  of  Oallap  for  two  rea- 
aaoai  First,  that  Ordinance  Na  4  of  said 
town  required  that,  whenever  a  special  meet- 
log  of  the  board  of  trustees  was  deemed  nec- 
essary, such  meeting  might  be  called  by  the 
dtairman  the  board  and  two  members  of 
the  board,  and  that  a  written  notice  o£  the 
time  and  place  of  such  meeUng  should  be 
^ven  to  Mich  and  every  member  of  the  board, 
which  notice  was  required  to  be  served  at 
least  two  hours  previous  to  the  time  at 
whldi  such  special  meeting  was  called  to 
meet,  which  provisions  were  not  complied 
with  In  calling  and  holding  the  special  ses- 
sion at  which  said  ordinances  were  enacted. 
The  second  point  urged  la  that  ttie  ordinanc- 
es in  question  were  not  recorded  in  the  book 
which  was  kept  for  such  purpose,  but  that 
Mid  ordinances  were  merely  pasted  in  at 
one  end.  and  not  recorded  as  required  by  tlie 
ordinance  of  said  town. 

There  is  no  merit  in  either  contention  stat- 
ed. Every  member  of  the  board  of  trustees 
and  tbe  president  were  present,  consented  to, 
and  participated  in  the  meeting.  Notice  of  a 
q)eclal  meeting  of  a  city  council  or  board  of 
trustees  of  a  town  may  be  dispensed  with,  or 
its  necessity  waived,  by  the  presence  and  con- 
sent of  every  one  of  those  entitled  to  notice. 
Dillon  on  Mnnlclpal  Corporations  (5th  Ed.) 
I  534.  Many  authorities  are  cited  by  tbe  au- 
thor In  support  of  this  proposition,  and  fur- 
ther discussion  is  unnecessary. 

As  to  the  second  contention,  It  appears, 
and  is  not  dUgiuted      appellants,  that  the 


ordinances  In  question  were  typewritten  od 
sheets  of  paper  and  pasted  in  a  book  kept 
for  the  purpose  of  recording  the  ordinances 
of  said  town.  It  is  thus  evident  that  tbe 
statute  requiring  town  ordinances  to  be  re- 
corded has  been  complied  with. 

[3]  Tbe  lower  court  held  that,  since  the 
statutes  of  the  state  confer  power  ui)on  the 
boards  of  trustees  of  towns  "to  license,  regu- 
late, or  prohibit"  the  liquor  traffic  within  the 
muuldpal  boundaries,  therefore  the  manner 
or  extent  to  which  the  town  authorities  car- 
ried out  this  power  was  not  subjet-t  to  re- 
view by  the  courts  as  to  the  reasonableness 
or  unreasonableness  of  the  enactment,  or  as 
to  whether  or  not  there  had  been  any  abuse 
of  discretion  or  an  arbitrary  and  oppressive 
use  of  the  town's  authority.  Appellants  con- 
tend that  they  were  entitled  to  offer  proof  as 
to  the  unreasonable  and  confiscatory  char- 
acter of  the  ordinance,  and  If  tbey  succeed- 
ed In  establishing  suoh  focts  were  entitled 
to  Judgment. 

The  statute  under  which  these  ordinances 
were  enacted  is  found  in  chapter  28  of  the 
Session  Laws  of  1915.  This  statute  was 
originally  subdivision  18  of  section  35ft4,  Code 
1915,  but  was  repealed  and  re-enacted.  In  so 
far  as  material  to  tbe  Issues  in  question,  in 
1015,  as  above  stated.  This  statute  gives  to 
municipalities  the  power — 

"to  have  the  right  to  license,  regulate,  or  pro- 
hibit tbe  selling  or  giving  away  of  any  intoxi- 
cating, malt,  vinous,  mixed  or  fermented  liquor, 
within  the  limits  of  the  city  or  town,  the  license 
not  to  .  Mtend  beytmd  the  munidpal  year  in 
which  It  shall  be  granted,  and  to  determine  the 
amount  to  be  paid  for  such  license." 

Appellants  cite  many  authorities  holding 
that  under  a  power  conferred  upon  «  munici- 
pality by  the  Le^slature  to  "license  or  regu- 
late" the  sale  of  Intoxicating  liquors  tbe 
courts  will  determine  the  question  as  to 
whether  an  ordinance  enacted  under  such 
power  Is  reasonable  or  unreasonable,  and 
that  In  such  cases  the  courts  will  hear  proof 
as  to  the  cost  of  Issuing  the  licenses,  the 
expense  of  police  protection,  and  other  In- 
creased expenses  of  the  munldpatlty  or  com- 
munity caused  by  the  traffic  In  Intoxicating 
liquors  and  that  under  such  a  power  granted 
It  Is  not  competent  for  a  municipality  to 
fix  the  license  fee  at  such  an  amount  as  will 
result  In  prohibition  of  the  trafiic.  Among 
the  many  authorities  cited  are  the  follow- 
ing: Ex  parte  J.  D.  SIkes,  102  Ala.  173,  15 
South.  522.  34  L.  R.  A.  774,  775;  McQuillto 
on  Municipal  Corporations,  vol.  3,  8  1002; 
Klk  Point  V.  Vaughn.  1  Dak.  113,  46  N.  W. 
577;  Perdue  v.  Ellis,  18  Ga.  586;  Wiley  v. 
Owens.  30  Ind.  429;  Sweet  v.  City  of  Wo- 
bash,  41  Ind.  7;  Town  of  Marlon  v.  Chnudler, 
6  Ala.  800;  Ex  parte  Burnett,  30  Ala.  461. 

But  It  Is  to  be  observed  that  tbe  power 
given  to  municipalities  In  this  state  is  much 
broader  and  more  comprehensive  than  the 
power  granted  to  the  municipalities  which 
enacted  the  ordinances  construed  In  the  fbre- 
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Colsg  cases.  Here  the  Legislature  tans  seen 
fit  and  proper  to  delegate  to  municipal  cor- 
porations the  power  to  "license,  regulate,  or 
prohibit"  altogether  the  traffic  In  intoxicating 
liquors  In  such  municipalities.  Concededly, 
had  the  Legislature  of  the  state  enacted  a 
law  which  required  retail  liquor  dealers  in 
towns  having  a  population  that  the  town 
in  question  has  to  pay  a  license  fee  In  the  sum 
fixed  by  the  ordinance  in  question,  or  in 
any  other  sum  which  it  saw  proper  to  exact, 
no  question  could  be  raised  as  to  the  con- 
fiscatory nature  of  such  law  or  as  to  its 
reasonableness  or  unreasonableness.  It  has 
always  been  conceded  by  the  courts  and  law- 
writers,  at  least  for  many  years,  that  the 
lawmalilng  power  of  the  various  states  has 
plenary  and  unlimited  control  over  the  liquor 
business,  and  that  this  business,  character- 
ized by  the  courts  and  law  writers  as  "hurt- 
ful to  public  morals,  productive  of  disorder 
and  injurious  to  the  public,"  may  be  ar- 
bitrarily dealt  with  by  the  hivnnaklng  power 
of  the  states  or  prohibited  altogether.  This 
being  true.  If  the  town  board  of  Gallup  had 
the  power  delegated  to  it  by  the  state  to 
enact  the  ordinances  in  question  and  was 
given  unlimited  and  arbitrary  control  over 
the  liquor  business,  then  no  question  of  the 
reasonableness  or  unreasonableness  of  an  or- 
dinance enacted  under  such  power  would  be 
open  to  inquiry  In  the  courts. 

As  the  town  t>osrd  had  the  power,  under 
the  statute  in  question,  to  prohibit  altogether 
the  tratflc  in  intoxicating  liquors  in  such 
town,  appellants  cannot  complain  of  the  exer- 
cise by  the  town  board  of  a  right  within  tbe 
power  delegated;  In  other  words,  the  towm 
having  the  power  to  license  or  prohibit,  appel- 
lants cannot  conq)laln  of  the  enactment  of 
an  ordinance  fixing  a  license  fee  at  any 
amount  which  the  board  may  choose  to  exact, 
even  though  such  fee  may,  as  alleged,  amount 
to  total  or  partial  prohibition. 

Tbe  only  statute  similar  to  the  (xie  in  ques- 
tion which  we  have  l>een  able  to  find  which 
has  been  construed  by  the  courts  was  chapter 
24,  Rev.  St  111.  ISSl,  providing  for  the  In- 
corporation of  cities  and  towns.  Subsection 
46  in  section  1  of  article  G  of  that  chapter, 
in  so  far  as  material,  read  as  follows: 

"To  license,  regulate  and  prohibit  tbe  selling 
or  giving  away  of  any  intoxicating,  malt,  vin- 
ous, mixed  or  fermented  liquor,  the  lii-oose  not 
to  extend  beyond  tbe  municipal  year  in  which 
it  shall  be  granted,  and  to  determine  tbe  amount 
to  be  paid  for  such  license." 

In  the  case  of  Dennehy  v.  City  of  Chicago, 
120  in.  627,  12  N.  E.  227,  tbe  same  questions 
were  raised  as  are  here  involved.  The  court 
said: 

"The  amount  charged  for  the  license  is  not  a 
tax,  but  a  burden  imposed  as  the  price  of  a  privi- 
lege which  those  controlling  tbe  municipality 
were  at  liberty  to  restrict  as  they  pleased,  or 
to  deny  altogether.  People  v.  Thurber,  13  111. 
554 ;  East  St.  Louis  v.  Wehrung,  46  111.  392 ; 
East  8t.  Louis  v.  Tmstera.  102  111  4S9  [40  Am. 
Rep.  606].  There  can  therefore  be  no  question 
of  adequacy  or  excessiveneBS  of  the  amount 
charged.    Se^  also,  Tenotgr  t.  Lens,  16  Wis. 


Me,  and  State  v.  CasRidy.  22  Minn.  .^12  (21  Am. 
Rep.  765].  As  was  said  in  Schwuehow  v.  City 
of  Chicago,  68  111.  449:  "This  huBiness  is,  in 
principle,  within  the  police  power  of  tbe  state, 
and  rcBtrictions  which  may  rightfully  be  im- 
posed upon  it  might  be  obnoxious  as  an  illegal 
restraint  of  trade  when  applied  to  other  put> 
suits.' " 

In  23  Cyc.  140,  tt  Is  said: 

"Tbe  Legislature  of  a  state,  having  unlimited 

control  over  the  liquor  traffic,  may.  if  it  chooses 
to  license  the  business,  fix  tbe  amount  of  tbe 
license  fee  at  any  sum  in  its  absolute  discretion, 
end  no  one  can  complain  that  the  amount  so 
fixed  is  excessive  or  prohibitive:  and  the  same 
rule  applies  in  tbe  case  of  a  municipal  corpora- 
tion which  by  its  character  or  a  gent-ral  statute 
possesses  full  control  over  tbe  trafhc.  But  if 
a  municipality  is  given  authority  oifly  to  license 
the  liiisinei^,  not  to  prohibit  or  suppress  it  al- 
together, its  discretion  as  to  tbe  amount  of  the 
fee  to  he  charged  is  limited,  and  an  ordinance  fix> 
ing  such  a  fee  as  would  be  unrf>a80uub)y  great  or 
practicolly  prohibitory  would  be  invalid." 

Section  276  of  Woollen  &  Thornton  on  In* 
toxicctiag  Liquors  reads  as  follows: 

"Power  to  prohibit  includes  power  to  license* 
It  has  l>eeD  said  that  under  the  police  power  !!• 
cense  fees  may  be  imposed:  (1)  For  r^uiation; 
(2)  for  revenue ;  (3)  to  give  monopolies ;  (4) 
for  prohibition.  The  fourtb  purpose  is  entirely 
admissible  tn  the  case  of  pursuits  or  indulgences 
which  in  their  general  effect  are  believed  to  bs 
more  harmful  than  beneficial  to  society,  and 
that  it  is  often  found  that  prohibition  of  an  oc- 
cupation  which  excites  or  gratifieB  tbe  vices  or 
passions  of  large  numbers  of  people  is  met  by 
a  resistance  so  steady  and  powerful  as  to  ren- 
der the  law  wholly  ineffectual,  when  a  heavy  tax 
might  lessen  tbe  evils  and  posBibly  in  tbe  end 
make  tbe  occupation  unprofitable." 

"Where  a  municipal  corporation  has  power  to 
prohibit  the  doing  of  a  thing,  and  also  s  power 
to  license  the  same  thing  to  be  done,  the  license 
fee  demanded  by  the  ordinance  for  the  doing  of 
such  thing  is  not  a  tax,  hut  is  a  price  paid  for 
tbe  privilege  of  doing  such  thing."  McQuiUin 
on  Municipal  Corporations,  voL  S.  i  992. 

Nothing  would  he  gained  by  a  further  dl»» 
cusslon  of  this  point.  The  ordinance  In  que»< 
tion  was  within  the  power  granted  by  the 
Legislature;  hence  It  is  not  within  the  prov- 
ince of  the  courts  to  pass  upon  the  questions 
raised  by  appellants. 

[4]  Relative  to  appellants'  contention  that 
the  dty  council  had  not  power  to  authorize 
the  selling  of  Intoxicating  Uqnors  by  drug 
stores  for  purposes  other  than  medicinal, 
mectranical,  and  sdentlQc,  It  Is  sufficient  to 
say  that,  even  though  this  portion  of  the 
ordinance  were  null  and  void,  it  would  not 
affect  the  remainder  of  the  ordinance.  A 
part  of  tbe  law  may  be  unconstitutional  and 
tbe  remainder  of  it  valid,  where  the  objec- 
tionable part  may  be  properly  separated 
from  the  other  without  impairing  the  force 
and  effect  of  the  portion  whldh  remains, 
and  where  the  legislative  purpose  as  ex- 
pressed tn  such  valid  portion  can  be  accom- 
plished and  given  effect,  Independently  of 
the  void  provisions,  and  where  if  the  entire 
act  is  taken  Into  consideration  it  cannot  be 
said  that  the  enacting  power  would  not  have 
passed  the  portion  retained  had  it  known 
that  the  void  provisions  must  falL  State 
T.  Biooken,  10  M.  U.  404, 143  Pac.  470,  L.  B. 
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A.  1015B.  213,  Ann.  Oas,  19160,  136.  Fur- 
ther apix'llants  concede  that  the  provisions 
of  this  ordinance  relative  to  the  licensing 
of  drug  stores  has  been  repealed  by  the  board 
<tf  tmetees. 

[51  Nor  Is  there  merit  In  the  objection 
orjed  to  the  provisions  of  Ordinnuce  88. 
whlcb  required  the  removal  of  blinds,  screens, 
etc.,  so  thnt  »n  nnobstrncted  view  mlclit  be 
bid  of  the  interior  of  the  room  wherein 
Uqnor  ts  sold,  and  the  provisions  of  the  or* 
dlnance  relntlve  to  hours  of  closing  and  pro- 
blbitln^tbe  maintaining  of  chairs,  tables,  pool 
tables.  ei<-..  Inside  of  such  room.  In  section 
215.  Woollen  A  TRiornton  on  Intoxicating 
UquorK.  it  is  said: 

The  nse  of  chairs  and  tables  ia  a  Iwrroom  or 
iilnon  may  be  forbidden,  and  a  municipality  may 
adopt  an  ordinance  to  this  effect." 

While  there  is  some  divergence  of  (H)lDlon 
as  to  the  validity  of  an  ordinance  requiring 
the  removal  from  saloons  of  screens,  etc., 
we  are  of  the  oiiinlon  that  the  better  rea- 
soned cases  support  the  view  that  the  munici- 
pality has  the  power  to  prohibit  screens  and 
curtains  during  business  hours,  and  that 
ludi  an  ordinance  Is  the  valid  and  reason- 
able exercise  of  the  power  to  regulate.  Dil- 
lon on  Municipal  Corporations,  |  674. 

From  the  foregoing  It  follows  that  the  trial 
court  prc^rty  sustained  the  appellees*  mo- 
tion for  Judgment,  and  the  case  will  there- 
fore be  attirmed,  and  it  Is  so  ordered. 

HANNA,  0.  J.,  and  FAREEB.  concur. 
W  Or.  49) 

KINO  T.  OREGON  SHORT  UNB  B.  GO. 

(Supreme  Court  of  OreBon.   June  6,  1017.) 
Apfbal  ahd  GmtoB  «=>753(1)— Assionuents 

or  ERROB— A&8E.NCE  FBOU  ABSTBACT. 

Where  the  abstract  on  appeal  contains  no 
awignmeDts  of  error  and  the  complaint  states  a 
aose  of  action,  questions  dittcussed  in  ^pel- 
hot's  brief  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent.  Dig.  i£  3066,  3087.] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heor  County;  Dalton  Biggs,  Judge. 

Action  by  Arthur  S.  King  against  the  Ore- 
pm  Short  I'lne  Railroad  Company.  Judg- 
ment for  plaintiff,  ami  defendant  appeals. 
'  Afflrmed. 

This  Is  an  action  brought  to  recorer  the 
nine  of  a  cow  alleged  to  Itave  been  killed 
if  the  defmdanfs  negligence.  Tbe  action 
wis  broo^t  originally  in  a  justice  court  In 
Hanwnr  county.  The  d^tfendant  took  the 
cue  on  appeal  to  the  circuit  court,  where 
tbe  case  was  tried  de  novo  and  a  verdict  was 
recovered  by  plaintiff  for  $75.  interest,  and 
costs.  Defendant  appeals  from  a  jndgnient 
entered  on  this  verdict 

Geo.  H.  Smith,  of  Salt  Lake  City,  Utah. 
H.  B  lliompson,  of  Pocatello,  Idaho,  and 
William  B.  Lees,  of  Ontario^  Or.,  for  appel- 


lant. Leslie  J.  Aker,  of  Ontario,  Or.,  tor  re- 
spondent. 

McCAMANT,  J.  Plaintiff  calls  attention  to 
the  absence  of  assignments  of  error  In  the 
ahstract  on  appeal.  Under  the  authority  of 
Sfllene  V.  Isherwood,  74  Or.  35,  R9,  144  Pac. 
1175,  and  Dundas  v.  Grand  View  Land  Co.. 
79  Or.  370.  3S0,  155  Pac.  365,  this  condition 
of  the  ret'ord  precludes  the  consideration  of 
the  questions  discussed  in  appelhint's  brief. 
We  find  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  Judgment  is  affirmed. 


(84  Or.  4U) 

NOBLE3  V.  WATROUS,  et  aL 
(Supreme  Court  of  Oregon.  June  6,  1&17J 

1.  T&XATIOK  9=3431(9)  —  AaSESSUENT  —  DE- 
SCKIPTION  OF  PBOPEBTT. 

2  tiiiru  Ann.  Laws  1802,  |  2774.  providing 
that  it  should  be  sufficient  to  describe  lands  in 
all  proceedingB  relative  to  assessing  tbem  for 
taxes  by  initial  letters,  abbreviations,  and  fig- 
ures to  deuignate  the  township,  range,  section, 
or  part  of  a  sectioD,  did  not  authorize  the  use 
of  the  exponents  '  and  *  to  designate  half  and 
quarter  sectitma,  though  tbereundw  the  initial 
letters  **N.  E."  would  be  accepted  as  the  equiva- 
lent of  northeast,  "Sec."  aa  section,  and  the  fig- 
ures %  as  one-fourth. 

[Dd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  734.] 

2.  Appeal  and  Ebbob  «=»643(1)— Supple- 

llENTAI.  BeCOKD — FlUNO  ApTEB  DECISION. 
Leave  to  file  a  supplemental  record  to  cor- 
rect an  error  in  the  transcript  on  file  will  not 
be  granted,  after  the  case  has  been  decided  and 
a  petition  for  rehearing  has  been  filed,  where  it 
could  not  lead  to  any  different  determinatioii  of 
the  appeal 

IBi.  Note.— For  other  cases,  see  Appeal  and 
E^r.  Gent  Dig.  ||  2791-^784.] 

8.  Taxation  ^>78S(3}  —  Tax   Deed  —  Pu- 

SUUFTIons  AND  BUBDEN  OF  PBOOF. 
Under  B.  &  C.  Gomp.  |  3127,  providing  for 
the  issuance  of  a  deed  to  the  purchaser  at  a 
tax  sale,  and  that  such  deed  shall  be  prima  Ca- 
de evidence  of  certain  facts  as  to  the  assess- 
ment and  sale,  such  presumptions  of  regularly 
attach  only  to  a  deed  in  favor  of  the  purchaser, 
and  do  not  attach  in  favor  of  a  deed  to  an  as- 
signee of  the  certificate  of  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1559.J 

4.  Taxation  <&=>027— Delinquent  Tax  Roll 
— Desceiftion  of  Pbopebty. 

That  a  delinquent  tax  roll  did  not  show 
whether  the  range  in  which  the  property  lay 
was  east  or  vest  was  a  fatal  defect 

lEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  iS  1332-1342.] 

5.  Taxatzoh  «=9656— Tax   Salb-Tucb  or 

Sale. 

Under  2  HUI'a  Ann.  Laws  1882,  I  2814,  re- 
quiring the  warrant  for  the  collectum  of  de- 
linquent taxes  to  be  issued  within  10  days  aft- 
er the  first  Monday  in  April,  and  to  be  return- 
able on  the  first  Monday  in  July,  section  2815, 
under  which  the  warrant  when  issued,  had  the 
force  and  effect  of  an  execution,  and  section 
278,  under  which  the  life  of  an  execution,  un- 
less prolonged  In  some  way,  was  00  days,  where 
a  warrant  was  not  issued  until  July  27th,  and 


^saV&r  attwr  easaa  sat  atm*  tople  and  KBT-Nnif  BBR  In  all  Kcr-Nuiabared  Disaats  sad  ladaaas 


Digitized  by 


350 


165  PACIFIC 


REPORTBR 


(Or. 


the  gale  did  not  tnke  place  until  November 
29tb,  the  warrant  was  niDCtas  officio,  and  tbe 
sale  thereunder  was  void. 

[Gd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1347.] 

Department  2.  Appeal  from  Circalt  Court, 
WAshington  County;  Henry  L.  Benson, 
Judge. 

On  petition  for  r^earlng^  Petition  d«iled. 
For  former  opinion,  see  163  Pac.  310. 

Wood,  Montague  &  Hunt,  of  Portland,  and 
John  M.  Wall,  of  Hillsbopo,  for  appellant. 
E,  B.  Tongue  and  Tbomas  H.  Tongue,  both 
of  Hlllsboro,  for  respondents. 

McCAMANT.  J.  A  petlUon  for  rehearing 
has  been  filed  by  tbe  defendant  Bacon,  and 
we  have  re-examined  the  questions  Involved 
In  this  case.  The  petition  calls  our  attention 
to  the  cases  of  Oregon  Co.  v.  Umatilla  Coun- 
ty, 47  Or.  lOS,  81  Pac.  352.  and  Martin  v. 
White,  53  Or.  319,  100  Pac.  200.  In  each  of 
these  cases  the  record  shows  an  assessment 
In  whlcli  quarter  sections  are  undertaken  to 
be  Indicated  by  tbe  exponent  *,  and  half  sec- 
tions by  the  exponent  >.  The  former  of  these 
cases  was  an  attack  by  writ  of  review  upon 
an  order  of  the  county  court  of  Umatilla 
county  levying  a  tax  on  tbe  property  of  plain- 
tiff. On  page  208  of  the  opinion  the  court 
suggested  that  tbe  description  was  not  as 
certain  and  definite  as  It  should  be,  and  that 
It  was  probably  not  sutlicient  to  support  a 
title  acquired  at  a  tax  sale.  In  the  case  of 
Martin  v.  White  the  description  was  held  to 
be  insufficient  on  other  grounds.  Neither  of 
these  authorities  tends  to  support  tbe  sufll- 
dency  of  the  descrlptlcMis  referred  to  lo  tbe 
former  opinion. 

[1]  Our  attention  is  directed  to  section 
2774  of  Hill's  Code,  which  was  In  force  when 
the  assessments  were  made  on  which  the  tax 
title  Is  based.   This  section  Is  as  follows: 

"It  shall  be  sufficient  to  describe  lands,  in  all 
proceedings  relative  to  assessing,  advertising, 
or  selling  the  same  for  taxes,  by  initial  letters, 
abbreviations,  and  figures  to  designate  the 
township,  range,  section,  or  part  of  a  section, 
and  also  the  number  of  the  lots  and  blocks." 

Vnder  this  statute  the  initial  letters  "N. 
E."  may  be  accepted  as  the  equivalent  of 
northeast,  and  "Sec.,"  as  a  satisfactory  ab- 
breviation of  section.  It  is  not  necessary  to 
spell  out  one-fourth;  the  figures  %  are  a 
sufficient  designation.  This  is  as  far  as  the 
statute  goes.  In  his  petition  for  a  rehearing 
the  defendant  Bacon  cites  many  authorities 
to  sustain  his  contention  that  the  description 
in  question  Is  sufiiclent.  Atkins  v.  Uinman, 
7  111.  (2  Gllman)  437.  is  the  only  one  of  them 
which  Involved  a  description  In  which  a  quar- 
ter section  was  designated  by  the  figure  four. 
While  the  description  in  that  case  was  up- 
held as  sufficient  the  attention  of  the  court 
was  not  directed  to  this  point;  tlie  attack 
being  bastxl  on  other  grounds.  We  have 
found  no  case  In  which  a  court  has  squarely 
decided  that  such  a  des<^ption  is  sufficient. 
The  text-books  pronounce  it  fatally  defective 


for  purposes  of  assessment  and  taxation. 
For  additional  authorities  to  this  ttDtect  see 
Keith  T.  Hayden.  26  Mtnn.  212,  2  N.  W.  495; 
Turner  v.  Hand  County,  11  S.  D.  348,  77  N. 
W.  589;  Stokes  t.  Allen,  15  S.  D.  421,  89  N. 
W.  Moran  t.  Thomas,  19  S.  D.  469, 

104  N.  W.  212. 

[2]  Tbe  petition  states  that  the  original 
assessment  roll  for  the  year  1896  does  not 
describe  the  property  in  the  manner  Indicat- 
ed in  the  opinion,  and  leave  is  asked  to  file  a 
supplemental  record  here  to  correct  the  error 
in  the  transcript  on  file.  It  was  held  In  State 
v.  Jennings.  48  Or.  4S3.  494,  87  Pac.  524,  89 
Pac.  421,  that  tbe  record  In  this  court  cannot 
be  corrected  after  the  case  has  been  decided 
and  a  petltl<m  for  rehearing  has  been  filed. 
Tbe  application  for  correction  In  that  case 
was  ninUe  by  an  appellant.  If  we  shall  as- 
sume that  a  different  rule  should  apply  In 
this  case,  Inasmuch  as  the  application  is 
made  by  a  respondent,  the  application  should 
be  denied,  because  it  could  not  lead  to  any 
different  determination  of  the  appeal. 

[3]  AVhen  tbe  property  in  question  was  sold 
for  the  payment  of  the  1896  taxes,  the  de- 
fendant Watrous  was  the  purchaser.  There 
was  no  deed  Issued  to  him,  and  the  only  deed 
which  ei^ars  In  the  record  Is  a  deed  execut- 
ed to  the  defendant  Bacon  as  his  assignee 
after  this  suit  was  brought.  The  statute  in 
force  at  that  time  made  no  provision  for  sudi 
a  case.  The  only  tax  deed  authorized  by  it 
was  a  deed  in  favor  of  the  purchaser  at  the 
tax  sale.  It  has  been  held  that  a  tax  deed 
Issued  in  favor  of  a  grantee  not  expressly 
entitled  by  the  statute  to  receive  it  Is  void. 
Alexander  v.  Savage,  90  Ala.  383,  8  South. 
93 ;  Capehart  r.  McUahey,  132  AU.  334,  31 
South.  503 ;  Sanders  v.  Kansom,  37  Fla.  457, 
20  South.  530 ;  Territory  v.  Perea,  6  N.  M. 
631.  30  Pac.  928.  On  the  other  band,  there 
Is  respectable  authority  that  such  a  deed  can 
Issue.  1  Blackwell  on  Tax  Titles  (5th  Ed.) 
632  ;  37  Cyc.  1423.  It  Is  unnecessary  In  this 
case  to  determine  the  question  of  law  arising 
on  this  conflict  in  the  authorities.  Under 
the  statute  In  effect  when  the  deed  was  made 
(B.  &  C.  Code,  8  3127)  the  presumptions  as  to 
regularity  referred  to  In  our  former  opinion 
can  attach  only  to  a  deed  In  favor  of  the 
purchaser.  Th\s  Is  the  plain  language  of  the  ^ 
statute,  and  we  cannot  extend  its  meaning* 
by  oonstmctlon.  Any  statute  which  pre- 
cludes a  party  from  alleging  and  proving  the 
truth  should  be  strictly  construed,  and  such 
constmctiOD  Is  called  for  where,  as  In  this 
case,  a  tax  title  Is  involved. 

[4]  In  so  far  as  the  defendant  Bacon  relies 
on  tbe  sale  for  tbe  taxes  of  1896,  there  are  no 
presumptions  in  his  favor,  and  the  burden 
devolved  upon  blm  to  show  a  c<»npllance 
with  the  statute  In  all  respeiits.  He  has  not 
sustained  this  burden.  It  aiq>eara  affirma- 
tively that  the  delinquent  tax  roll  does  not 
show  whether  the  range  in  whldi  tbe  prop- 
erty lies  Is  east  or  west.  This  has  been  held 
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a  fiital  detect  In  description.  Seftts  t.  Mar- 
dock.  60  Or.  211.  213, 117  Pac  305. 

[S]  Under  section  2814  of  Hm*8  Code, 
which  was  In  force  at  the  time,  the  warrant 
for  the  collection  of  delinquent  taxes  should 
have  issued  within  10  days  after  the  first 
Monday  in  April,  1897,  and  diould  have  been 
returnable  on  the  first  Monday  in  July,  1887. 
The  warrant  did  not  issoe  onUl  July  27, 1897. 
and  the  sale  did  not  take  idace  until  Novem- 
ber 29.  1S97.  It  has  been  held  that  the  re- 
qulreniaits  ot  the  statute  as  to  the  tbne  of 
Issuing  and  returning  the  warrant  are  mat* 
ten  of  substance,  and  If  the  statute  Is  not 
complied  with  In  these  respects  the  tax  title 
piust  falL  SMmmifi  T.  Inman,  26  Mo,  228 ; 
Pinkbam  v.  Morong,  40  Me.  587 ;  Jenkinson 
V.  Auditor  General.  IM  Midi.  34.  62  N.  W. 
16S. 

ITnder  section  2815  of  HUl's  Oode,  the 
warrant,  when  Issued,  had  the  ft>rca  and  ef- 
fect of  an  execution.  The  lite  of  an  execn- 
tion.  unless  prolonged  in  some  way  not  In- 
volved here,  was  60  days. ,  HiU's  Code.  S  278. 
This  court  has  held  that  a  stricter  compliance 
with  the  law  Is  required  In  tax  sales  than  in 
sales  under  execution.  Walt<Hk  v.  Moore,  68 
Or.  237.  240.  113  Pac.  68.  114  Pac.  105.  It  Is 
clear  that  the  warrant  under  which  the  prop- 
erty was  sold  was  functus  offldo  on  the  day 
of  sale.   10  R.  O.  L.  1269. 

The  petition  for  rehearing  admits  that  the 
designation  of  the  half  section  by  the  ex- 
ponent ^,  and  the  quarter  section  by  the  ex- 
ponent appears  In  the  tax  roll  for  1806  and 
In  the  certificate  of  sale  Issued  In  favor  of 
the  defendant  Watrous.  On  all  of  these 
;nvmid8  we  are  clear  that  the  tax  title  must 
fan. 

The  title  of  the  defendant  Bacon  Is  at- 
tacked on  RtiU  other  grounds.  There  are  no 
dollar  marks  hi  the  tax  roll  for  1896.  The 
value  of  the  property  Is  listed  as  200  and 
the  tax  as  300.  These  figures  are  not  quali- 
fied by  decimal  marks,  or  separated  by  lines, 
as  In  the  Judement  docket  involved  in  De 
I^shmutt  V.  Sellwood,  10  Or.  319,  324.  It 
has  been  held  by  the  federal  court  for  Oregon 
that  this  Is  a  fatal  defect.  Tllton  v.  Oregon 
Road.  3  Sawy.  22,  24,  Fed.  Ces.  No.  14,055. 
And  the  holding  of  the  California  court  is  to 
the  same  effect.  liurlbutt  v.  Butenop,  27  Cal. 
00,  57;  People  v.  San  Francisco  Union.  31 
CaL  132;  Emerlc  v.  Alvarado,  90  Cal.  444, 
466-467.  27  Pae.  356.  7%ese  dedslms  have 
been  8<»newhat  criticized,  and  It  Is  not  neces- 
sary in  deciding  this  case  to  determine 
whether  the  principle  they  announce  Is  the 
law.  The  title  of  the  defendant  Bacon  is 
doubtful  on  this  latter  ground,  and  cleariy 
had  on  the  other  grounds  above  noted. 

The  petitlMi  for  rehearing  strongly  empha- 
sizes the  drcnnistances  alluded  to  In  the 
condading  portitHi  of  our  former  oi^nion. 
The  position  of  the  defaidant  Bacon  is  in- 
deed one  <tt  hardship^  but  It  Is  the  province 


ot  the  court  to  dedare  the  law.  trader  the 
law  plahitUE  Is  entitled  to  prevail,  and  we 
are  oUlged.  to  enter  a  decree  as  outlined  In 
our  former  opinion. 

McBRIDB,  a  J.,  and  MOOBB  and  BEAN, 
JJ.,  otoicnr. 

(84  Or.  Gill)) 

GAMP  OARSON  BaNINO  &  POWER  CO., 
Inc.,  V.  STEPHENSON  et  al." 
(Supreme  Court  of  Oregon.  Juae  6,  1017.> 

1.  iNJcscnoN  «=»35(2)— Suit  to  Bestoain 
Tbespass— Title  oa  I'osslssion  to  Hvppobt 
Surr. 

la  a  suit  to  enjoin  trespass,  prior  possession 
of  the  premises  constitutes  prima  fade  evidence 
and  affords  sufficient  strength  of  the  plaintliTa 
title  to  entitle  him  to  rolt(^  a^inst  a  mere  tres- 
passer who  entered  without  right. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  77.] 

2.  Waters  and  Water  Courses  «=>151— Ap- 
PBOPBiATioN— Abandonment. 

Under  L.  O.  L.  {  5136,  declaring  that  dit<di- 
es  and  mining  flumes  peruianuutly  affixed  to  the 
soil  are  real  estate,  provided  Uiat,  when  the 
owner  shall  cense  to  operate  or  exercise  owner- 
chip  for  a  periotl  of  five  years,  or  shall  remove 
from  the  state  with  the  intent  to  chnuge  resi- 
dence, and  shall  remain  absent  one  year  with- 
out using  or  exercisinf?  owiicrahip,  he  shall  be 
deemed  to  have  lost  aJl  interest  therein  which 
was,  impliedly,  amended  in  respect  to  the  period 
of  limitation  by  1^.  O.  L.  $  0571,  providing  that 
the  right  to  appropriate  water  may  be  lost  by 
abandonment,  and  that  by  failure  or  neglect  to 
use  same  for  a  period  of  two  years  such  water 
shall  revert  to  the  public  and  be  subject  to  other 
appropriation,  but  the  question  of  abandonment 
shall  be  one  of  fact  to  be  tried  and  determined 
as  to  the  questious  of  fact,  where  there  was  no 
evidence  to  explain  or  excuse  the  delay  of  a 
mining  corporatioa  for  more  than  two  years  to 
use  its  ditch  or  Hume  or  water  thereby  oondnct- 
ed,  the  corporation  had  abanuoned  its  appropria- 
tion, and  its  trustee  in  bankruptcy  could  convey 
no  right  to  defendants,  who  in  entering  such 
properttr  were  trespassers  upon  the  property  of 
plaintiff,  who  was  in  actual  posscesion  after 
appropriation,  and  further  trespasses  by  defend- 
ants will  be  enjoined. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  (  155.] 

In  Banc.  Appeal  from  Circuit  Court,  Uniim 
County ;  J.  W.  Knowles,  Judge. 

Suit  for  loJunctloD  by  the  Camp  Carson 
Mining  ft  Power  Company,  lDcorpora,ted, 
against  Miles  Stephenson  and  another.  From 
a  decree  dismissing  the  suit,  the  plaintiff  ap- 
peals. Decree  of  lower  court  reversed,  and 
decree  entered  for  plalntUF. 

This  is  a  suit  to  enjoin  trespasses  upon 
real  property.  The  complaint  states,  in  effect, 
tfliat  the  plaintiff,  Can^  Carson  Mining  & 
Power  Company,  is  an  Oregon  corporation, 
and  the  owner  and  entitled  to  and  In  the 
possession  of  a  group  of  placer  mining  claims, 
containing  1,440  acres  of  unpatented  land, 
in  Union  county.  Or.,  CMomonly  Isnown  as  the 
Gamp  Cars<Hi  Mines,  of  wbidi.  tract  200 
acres  are  particularly  described;  that  it  is 
the  owner  of  the  right  to  use  all  the  water  of 
the  Grande  Ronde  ilver,  diverted  at  a  point 
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oa  the  nortbw^  qnarter  of  the  northvest 
quarter  of  section  23  In  township  6  south  of 
range  36  east  ot  the  Willamette  mertdlan, 
and  conducted  In  a  ditch  and  flnme  to  a 
point  near  the  center  of  section  15,  in  that 
township  and  range,  where  it  Is  and  for  a 
long  time  has  been  used  In  operating  mines; 
that  the  defendants,  M.  A.  Stephenson  and 

H.  W.  BeDell.  in  the  fall  of  1914  unlawfully 
tore  down  a  house  belonging  to  the  plaintiff 
and  converted  the  lumber  to  their  own  use: 
that  on  Aprtl  15,  1916,  they  unlawfully  cut 
the  dam,  whereby  the  water  was  diverted 
from  the  river  into  the  ditch  and  flume  re- 
ferred to,  and  converted  the  lumber  in  the 
flnme  to  thdr  own  use;  that  tbey  unlaw- 
fully cut  a  ditch  across  a  road  owned  by  the 
plaintiff,  and  threaten  to  continue  su^  tres- 
passes. The  answer  controverts  the  material 
averments  of  the  complaint,  and  alleges,  in 
effect,  that  the  house  referred  to  Stood  on 
their  mining  ground;  that  they  were  the 
owners  of  the  dltcb  and  flume  mentioned, 
and  bad  the  legal  right  to  intermeddle  there- 
with and  to  remove  the  lumber  therefrom; 
and  that  the  ditch  which  Interfered  with  the 
road  was  dug  on  th^r  own  mining  land,  and 
the  excavation  was  covered  with  a '  bridge^ 
The  reply  pnt  in  issue  the  auctions  of  new 
matter  in  the  answer,  whereupon  the  cause 
was  tried,  resulting  in  a  decree  dlsmisslns  the 
suit,  and  the  plaintiff  appeals. 

Turner  Oliver,  of  La  Grande,  for  appellant. 
J.  D.  Slater,  of  La  Grande,  for  respondents. 

MOOBBt  J.  (after  stating  the  facts  as 
above).  The  evidence  shows  that  on  October 
18,  1907,  the  Indiana  Mining  Company,  an 
Oregon  corporation,  duly  ai^nniriated  from 
the  Grande  Ronde  river,  at  a  point  In  the 
northwest  corner  of  section  23  in  township 
6  south  of  range  36  east  of  the  Willamette 
meridian,  about  600  ipebes  of  water,  miners' 
measurement,  which  was  conducted  north- 
westerly by  means  of  a  ditch  and  flume  and 
used  in  section  9  of  that  township  and  range 
In  operating  a  quartz  mill  on  land  known  as 
the  Goldcm  Star  mine.  The  Gninde  Uonde 
Milling  &  Power  Company,  an  Oreg<m  cor- 
poration, on  January  29,  1910,  and  March 
4tb  of  that  year,  filed  amended  notices  of 
location  of  mining  claims,  showing  a  selection 
at  360  acres  of  land  In  section  15  and  60 
acres  in  section  10,  In  the  township  and 
range  spedfled,  which  location  seems  to  con- 
flict with  that  of  the  Indiana  Mining  Com- 
pany:  The  latter  corporation,  on  November 

I,  1910,  executed  to  Burt  German  a  deed  con- 
veying, inter  alia: 

"Those  certain  quartz  miaiiic  claims  known, 
locnted,  nnd  recorded  as  the  Golden  Star,  May- 
flower, Wallowa,  and  Lcasia,  situated  on  tbe 
Grande  Ronde  river,  about  one  mile  above  tbe 
mouUi  of  Clear  creek  Id  what  is  known  as  the 
Camp  Carson  minin;;  district,  in  Union  county. 
Or.;  •  *  *•  also  that  certain  ditch  and  water 
rigb^  connected  therewith,  which  said  ditch  taps 
the  Grande  Sonde  river  and  diverts  water  ttiere' 
from,  on  section  0,  township  0  south,  range  36 
east,  Willamette  meridian,  which  said  ditch  and 
water  right  is  used  for  power  purposes  in  (iterat- 


ing the  machinery  connected  wltli  said  minias 
property." 

Burt  German  and  his  wife,  on  November 
16. 1910,  executed  to  the  Hot  Springs  Copper 
Company,  an  Oregon  c<Hi>oratioD,  a  deed  con- 
veying to'  it,  inter  alia,  tbe  property  last 
above  described.  The  latter  corporation  was 
on  Klay  22, 1912,  duly  adjudged  to  be  a  bank- 
rupt by  consideration  of  the  federal  court  of 
Oregon,  and  W.  A.  Shoemaker  was  appoint* 
ed  and  duly  qnelified  as  trustee  for  tbe  estate. 

.\ugust  Hug,  as  sheriff  of  Union  county. 
Or.,  on  April  29,  1913,  by  virtue  of  a  decree 
and  order  of  sale  issued  In  a  stdt  torecloslog 
miners'  liens  wherein  H.  A.  Shropshire  was 
plaintiff  and  tbe  Oregon  Mining  &  Milling 
Company  and  the  Grande  Ronde  Mining  & 
Power  Company,  corporations,  were  defend- 
anf:s,  sold  at  public  auction  to  that  plaintiff 
the  property  of  the  defendants  known  as  the 
Camp  Carson  Mines,  in  sections  4,  5,  9,  10; 
15.  16,  21,  22,  and  28  In  township  6  south  of 
range  36  east  of  the  Willamette  meridian. 

W.  A.  Wilson  and  Frank  P.  Turner  on 
June  15,  1914,  filed  a  notice  of  appropriation 
of  1.000  Inches  of  water,  miner's  measure- 
ment, from  Grande  RonUe  river,  to  be  diverted 
at  tbe  northwest  corner  of  section  23,  in  tliat 
township  and  range,  and  conducted  by  a 
ditch  and  flume  to  a  point  on  Tanner  creek 
near  the  center  of  sectlcm  15  In  such  town- 
ship. The  notice  contained  a  clause  as  f<d- 
lows: 

"And  it  is'tbe  intention  of  the  anderstgned  to 
use  as  far  as  possible  tbe  old  Indiana  ditch,  now 
abandoned." 

H.  A.  Shropshire  on  August  12,  1914,  ex- 
ecuted to  H.  T.  Harvey  a  deed  of  all  the  prop- 
erty so  conveyed  to  him  by  the  sheriff  of  Un- 
ion county.  Or.,  particularly  describing  each 
tract  of  land  nnd  the  water  right  used  In  cod- 
nectlon  therewith.  H.  T.  Harvey  and  wife, 
on  Au^fiist  31,  lOli,  deefled  to  the  Cantp 
Cnrson  Mining  &  Power  Company,  the  plain- 
tiff herein,  all  of  such  property.  The  plain- 
tiff on  Septenihor  24.  1014.  applli'd  to  the 
state  water  lioard  of  Oregon  to  appropriate 
from  the  Grande  Ronde  river  water  to  bo 
used  on  Its  mining  claims  and  conducted  in 
tbe  ditch  and  flume  constructed  by  the  In- 
diana Mining  Company. 

W.  A.  Wilson  and  I'Vank  F.  Turner  on  Sep- 
tember 30.  1014,  executed  to  the  plaintiff  a 
deed  transferring  all  their  right  to  tbe  use 
of  the  water  of  tbe  river  which  was  initiated 
by  the  notice  given  by  them  June  15th  of  tliat 
year. 

W.  H.  Shoemaker,  the  trustee  in  bankrupt- 
cy of  the  Hot  Springs  Copper  Company,  pur- 
suant to  authority  of  the  referee  and  In  con- 
sideration of  $50,  of  which  530  was  evidenced 
by  a  promissory  note,  executed  to  the  defend- 
ants herein  on  October  31,  1014,  a  deed  pur- 
porting to  transfer  all  tbe  bankrupt's  right  in 
and  to  the  ditch  and  flume  constructed  by  the 
Indiana  Mining  Company. 

The  foregoing  comprises  a  brief  statement 
of  the  mtmlments  of  title  of  tbe  reflective 
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parties  which  were  received  In  evidence  and 
hare  been  arranged  in  chronological  order. 
It  te  maintained  by  defendants'  counsel  that 
the  decree  rendered  in  the  suit  to  foreclose 
the  miners'  liens  and  the  order  of  sale  issued 
thereon,  whereby  the  sheriff  of  Union  county, 
Or.,  undertook  to  sell  and  convey  to  H.  A. 
Shrooeblre  the  mining  property  described  In 
some  of  these  conveyances,  was  ineffectual 
for  any  purpose,  and  that,  this  being  so,  the 
plaintiff  is  not  entitled  to  equitable  Interven- 
tion. 

It  will  be  remembered  that  this  Is  a  suit  to 
enjoin  alleged  trespas^s  committed  upon 
real  property  of  which  the  plaintiff  was  in 
the  ondlsputed  possession,  asserting  owner- 
Bbip  and  securing  the  occupancy  thereof  by  a 
conveyance  of  tbe  land,  no  part  of  wblch  is 
dalmed  by  either  of  the  defendants,  except 
60  acres  hereinafter  specified.  In  Rlcard  v. 
WUtiams,  7  Wheat.  59,  107,  5  L.  Ed.  398,  It 
was  held  that  the  possession  of  land  by  a 
party  dalmtng  It  as  his  own  In  fee  was  prima 
fade  evidence  of  his  ownership  and  seisin  of 
the  Inheritance.  In  deciding  that  case  Mr. 
JiiBtlce  Story  says: 

"Fw  the  law  will  never  construe  a  possession 
tortiooc  unless  from  necessity.  On  the  other 
hud,  it  will  consider  every  possession  lawful 
the  comin»icemeDt  and  continuance  of  which  is 
IOC  proved  to  be  wrongful,  and  this  upon  tbe 
plain  principle  that  every  man  shall  be  presumed 
to  act  in  obedience  to  his  duty  until  the  con- 
trary appears.  When,  therefore,  a  naked  pos- 
session ia  in  proof,  unaccompanied  by  evidence 
as  to  Its  origin,  it  will  be  deemed  lawful,  and  co- 
otmsive  with  the  right  set  up  by  tbe  party." 

[1]  In  a  controversy  before  a  judicial  trl- 
bonal  relating  to  land  prior  possession  of  the 
IRvmises  constitutes  prima  facie  evidence  and 
affords  sufficient  strength  of  the  plaintiff's 
title  to  entitle  htm  to  relief  against  a  mere 
trespasser  who  entered  without  right.  Mc- 
Ewen  V.  City  of  Portland,  1  Or.  300 :  Oregon 
By.  &  Nav.  Co.  V.  Ilertzberg,  26  Or.  216,  37 
Pbc.  1019;  Browning  v.  Lewis,  39  Or.  11,  64 
Pac  304 ;  Sommer  v.  Compton,  52  Or.  173.  90 
Pac.  124.  1065 ;  Todd  v.  Pac.  Ry.  &  Nav.  Co., 
SO  Or.  249,  110  Pac.  391,  117  Pac.  300;  Carroll 
V.  McLjiren,  60  Or.  233,  118  Pac.  1034; 
Friendly  v.  Ruff,  61  Or.  42,  120  Pac.  745; 
Khigsley  V.  United  Rys.  Co.,  66  Or.  50,  133 
Pic.  785;  Parker  v.  Wolf,  69  Or.  446,  138 
Pac:  403. 

[2]  It  is  unnecessary  to  consider  the  decree 
la  tbe  suit  to  foreclose  the  miners'  liens,  pur- 
suant to  which  possession  by  mesne  convey- 
inces  was  given  to  the  plaintiff,  and,  such 
being  the  case,  it  Is  entitled  to  maintain  this 
nit  against  tbe  defendants,  whose  answer 
does  not  controvert  such  right  of  possession, 
except  as  to  60  acres  of  mining  land. 

The  testimcmy  shows  that  tbe  plaintiff, 
bavtnET  obtained  a  deed  of  the  mining  claims. 
Immediately  commenced  cleaning  out  a  part 
of  the  old  Indiana  ditch,  beginning  at  the 
point  of  diversion,  and  about  September  30, 
ldl4,  or  a  month  before  the  defendants  se- 
cored  their  deed  from  the  trustee  In  bank- 
raptcy,  oondocted  hy  means  of  such  ditcb  And 
1QSP.-23 


flume  water  from  the  Grande  Ronde  river  to 
a  point  near  the  center  of  section  15,  In  the 
township  and  range  mentioned,  where  the  vol- 
ume was  used  In  (derating  machinery  employ- 
ed to  save  the  fine  gold.  The  defendants  in 
April,  1915,  relying  upon  the  validity  of  their 
deed  executed  by  the  trustee  In  bankruptcy, 
prevented  water  from  Sowing  into  tbe  ditch 
and  removed  from  the  flume  forming  a  part 
of  the  conduit  lumber,  which  they  took  to 
their  mining  claims,  consisting  of  60  acres, 
thereby  precipitating  this  suit. 

The  question  to  he  considered  Is  whether 
or  not  the  Indiana  Mining  Company  had 
abandoned  Its  right  to  the  ditch  and  flume,  ' 
or  its  grantee  the  Hot  Springs  Copper  Com- 
pany had  forfeited  its  right  thereto,  so  that 
the  iatter's  trustee  in  bankruptcy  had  no  ti- 
tle or  estate  in  or  to  the  conduit  which  he 
could  sell  or  convey.  The  testimony  disclos- 
es that  the  Indiana  Mining  Company,  pursu- 
ant to  the  notice  of  October  18.  1907,  con- 
structed the  ditch  and  flume  referred  to  from 
the  Grande  Ronde  river  northwesterly  to  Its 
mines,  and  used  the  water  thus  diverted  from 
that  stream  in  operating  a  quartz  mill.  The 
extraction  of  gold  by  such  means  could  not 
have  been  very  profitable  for  the  work  ceas- 
ed In  the  year  1908,  and  was  never  thereafter 
resumed.  Evidently  the  Indiana  Mining 
Company,  In  order  to  protect  its  Interest  in 
the  ditch  and  water  right,  caused  some  work 
to  be  done  on  Its  property  after  it  quit  op- 
erating the  quartz  mill.  Thomas  Loftus  In 
referring  thereto  testified  that  In  the  year 
1900  or  1910  he  was  employed  in  behalf  of 
that  corporation  by  William  Mulr: 

"Q.  And  what  particular  work  were  you  and 
Mr.  Muir  doing?  A.  We  fixed  op  that  Indiana 
ditch  and  turned  water  into  it  •  •  •  We 
were  just  prospecting  to  see  if  we  couldn't  find 
fiome  trace  of  a  ledge  that  had  been  lost,  or  some- 
thing like  that.  •  •  *  Q.  How  long  did  Mr. 
Muir  stay  there  on  the  ditch?  A.  Oh,  it  took 
quite  a  while  to  clean  it  out  all  the  way,  was 
something  like  three  weeks,  and  1  guess  we  used 
it  about  a  week  after  we  got  tbe  water." 

This  witness,  referring  to  some  machinery 
which  he  saw,  testified: 

"It  was  there  In  the  mllL** 

Alluding  to  Mr.  Muir  and  to  the  Indiana 
Mining  Company,  Mr.  Loftus  stated  ou  oath: 

"He  told  me  after  the  machinery  was  moved 
out  that  he  wasn't  In  charge  of  it  any  longer; 
that  they  dismissed  him." 

This  witness  was  unable  accurately  to 
state  In  what  year  he  assisted  in  performing 
such  work,  for  on  cross-examination  he  tes- 
tifled  in  respect  thereto: 

"It  might  have  been  1911.  It  was  along 
there." 

In  speaking  of  the  dltdi  Mr.  Loftus  stated 

upon  oath: 

"It  might  have  been  in  use  in  1910,  but  no 
later  than  that  that  I  know  of." 

He  further  testified  that  the  work  which 
Mr.  Muir  and  he  rendered  was  performed  in 
August  and  September. 

John  Mcllroy  testified  that  the  services  to 
performed  were  furnished  In  the  year  1910, 
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but  that  In  the  nest  year  he  worked  with  Mr. 
Mulr  49  days  doiog  assessment  work  for  the 
Indiana  Mining  Company,  and  that  the 
quartz  mill  was  taken  away  from  the  mines 
in  the  fall  of  1911.  The  defendant  M.  A. 
Stephenson  corroborates  such  testimony  In 
respect  to  the  time  of  removing  the  machin- 
ery. 

When  It  is  remembered  that  the  Indiana 
Mining  Company,  on  November  1,  1910,  sold 
and  conveyed  to  Burt  German  ail  its  mining 
claims,  water  right,  mills,  machinery,  etc., 
and  thereafter,  so  far  as  it  can  be  deter- 
mined from  the  evidence  before  us,  had  no 
•  Interest  in  the  property,  It  would  seem  that 
Mr.  Mcllroy  and  Mr.  Stephenson  had  unin- 
tentionally erred  in  concluding  that  the  last 
assessment  work  had  been  performed  on  such 
mining  claims  In  the  year  1911.  Mr.  Mc- 
llroy does  not  state,  however,  what  month 
during  that  year  he  assisted  in  doing  the 
assessment  work  for  the  Indiana  Mining 
Company.  No  work  whatever  appears  there- 
after to  have  been  done  on  such  mining 
grounds  until  the  plalntlOTs  agents  In  Sei>- 
tembcr,  1914,  took  possession  of  the  ditch 
and  flume,  and  about  the^h  of  that  month 
turned  Into  such  conduit  water,  which  was 
,*arried  to  a  point  near  the  center  of  section 
15,  in  ttie  township  and  range  mentioned, 
where  It  was  used  for  mining  purposes.  Giv- 
ing to  the  testimony  of  Mr.  Mcllroy  full 
credit  as  to  the  year  when  he  assisted  In 
doing  such  assessment  work,  a  period  of 
three  full  years  had  elapsed  before  any  other 
labor  or  service  was  performed  or  any  money 
or  material  was  furnished  in  making  Im- 
provements upon  any  of  the  mining  proper- 
ty ;  and,  this  being  so,  had  the  water  right 
together  with  Uie  ditch  and  flume  been  aban- 
doned when  plaintiff's  agents  took  posses- 
sion thereof  in  September,  1914?  As  we  un- 
derstand, the  decision  of  the  trial  court  was 
founded  upon  the  limitation  prescribed  by 
section  5136,  L.  O.  L.,  which  reads: 

"Ditchee  and  mining  flumes,  permanently  af- 
Sxed  to  the  soil,  are  hereby  declared  to  be  real 
estate :  Provided,  that  whenever  any  peraon, 
company,  or  corporation,  being  tbe  owner  of  any 
such  ditch,  flume,  and  the  water  right  appurte- 
nant thereto,  shall  cease  to  operate  or  exercise 
ownership  over  said  ditch,  flume,  or  water  right, 
for  a  period  of  five  years,  and  every  person, 
company,  or  curporation  wbo  shall  remove  from 
this  state  with  tbe  intent  or  purpose  to  change 
his  or  its  residence,  and  shall  remain  absent  one 
year  without  using  or  exercising  ownership  over 
such  ditcb,  flume,  or  water  right,  shall  be  deemed 
to  have  lost  all  title,  claim,  and  interest  therein." 

This  provision  Is  section  9  of  a  statute 
enacted  October  14,  1898  (Laws  Or.  1898,  p. 
16),  and  Is  entitled  "An  act  relating  to  min- 
ing claims,"  etc.  As  thus  quoted,  the  lan- 
guage employed  was  impliedly  amended  In 
respect  to  the  period  of  limitation  by  section 
20  of  a  statute  approved  February  18,  1899 
(Laws  Or.  1899,  p.  172),  entitled  "An  Act 
to  provide  ■  for  the  appropriation  of  water 
from  the  lakes  and  running  streams  of  the 
^te  of  Or^on  for  the  purpose  of  develop- 
ing the  mineral  resources  of  the  state  and 


for  other  purpoMs,*'  etc.,  which  provisions 
are  incorporated  in  section  6571*  L.  O.  L.,  and 
read: 

"Tbe  right  to  appropriate  water  herein  grant- 
ed may  be  lost  by  abandonraeat ;  and  If  any  per- 
sons, companioi],  or  corporations  constructing 
a  ditch,  canal,  flitme,  or  pipe  line  under  the  pro- 
visions of  this  act  shall  fail  or  neglect  to  use  the 
same  for  a  period  of  two  years  at  any  time,  it 
shall  be  taken  and  deemed  to  have  abandoned  its 
appropriation,  and  the  water  appropriated  shall 
revert  to  the  public  and  be  subject  to  other 
appropriations  in  order  of  priority;  but  the 
question  of  abandonment  shall  be  tme  oS  foct,  to 
be  tried  and  determined  as  otber  questions  of 
fact." 

In  Pringle  Falls  Power  Co.  v.  Patterson. 
05  Or.  474,  486,  132  Pac.  52T,  529,  Mr.  Jus- 
tice Bean,  adverting  to  the  appropriation  of 
water  to  a  beneficial  use  and  referring  to  the 
section  of  the  statute  last  set  forth  and  to 
the  limitation  thus  prescribed,  says: 

"Such  right  may  be  extinguished  by  any  act 
showing  an  intent  to  surremler  or  obandon  the 
right,  after  which,  if  the  person  having  the  right 
ceases  its  use  for  the  statutory  period  for  aban- 
donment, bis  interest  ia  lost.'*^ 

If  the  clause  of  section  6571,  L.  O.  L.., 
"But  tbe  question  of  abandonment  shall  be 
one  of  fact,  to  be  tried  and  determined  as 
other  questions  of  fact,"  be  construed  as  cre- 
ating only  a  disputable  presumption,  no  tes- 
timony was  given  at  the  trial  tending  In 
any  manner  to  explain  or  excuse  the  delay  of 
tbe  Indiana  Mining  Company  or  its  grantee, 
the  Hot  Springs  Copper  Company,  for  more 
than  two  years  In  using  the  ditch,  flume,  or 
water  thereby  conducted ;  and  hence  the  lat- 
ter corporation  had  abandoned  its  appro- 
priation, and  its  trustee  In  bankruptcy  con- 
veyed no  right  to  the  defendants,  who  were 
and  are  trespassers  upon  the  plaintiff's  real 
property. 

The  evidence  shows  that  a  part  of  the 
mineral  lands  described  in  the  complaint,  to 
wit,  the  south  half  of  the  southeast  quarter 
of  the  southwest  quarter,  the  south  half  of 
the  southwest  quarter  of  the  southeast  quar- 
ter, and  the  west  half  of  the  southeast  quar- 
ter of  the  southeast  quarter  of  section  10,  in 
township  6  south  of  range  36  east  of  the 
Willa  mette  meridian,  containing  60  acres,  was 
located  by  the  defendants,  and  that  the  house 
which  they  tore  down.and  removed  the  lumber 
therein  to  their  claims  stood  upon  such  disput- 
ed tract.  No  testimony  was  offered  tending  to 
show  which  party  had  the  superior  right  to 
this  particular  60  acres  of  land,  so  that 
if  tbe  lumber  had  not  t>een  taken  by  the  de- 
fendants no  injunction  would  be  Issued  to  re- 
strain the  removal  of  such  material  because 
of  a  failure  to  establish  a  pre-existing  ri^t. 

The  alleged  Interference  by  the  defendants 
with  the  road  was  only  temirarary,  and,  as 
disclosed  by  the  testimony,  they  have  built 
a  bridge  across  the  way.  the  trav^  along 
which  was  interrupted  by  the  excavation  of 
a  ditch. 

The  decree  will  therefore  be  reversed,  and 
one  entered  here  enjoining  each  of  the  de- 
fendants, hia  agents  and  serranta,  from  In- 
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lerferlDg  In  any  manner  with  tbe  diversion 
of  tbe  waters  of  the  Grande  Ronde  river  at 
tbe  point  stated  In  tbe  complaint  or  with  the 
flow  of  the  specified  volume  In  the  Indiana 
ditdi  or  flame  to  tbe  center  of  section  15,  In 
tbe  township  and  range  specified,  and  from 
trespassing  upon  the  plaintiff's  premises,  the 
right  to  the  possessloa  of  which  Is  undis- 
puted. 

tfcCAMANT  and  BEAN,  JJ.,  toofc  no  part 
Ib  tbe  con^deratlMi  of  this  case. 

(U  Or.  442)  ~ 

ROETHTjER  ct  aL  y.  CUMMINGS. 

(Sopreme  Court  of  Oregon.    June  6,  1917.) 

1.  JUSTICES  or  THE  Peace  <3=j203— Wkit  of 
Rk VIEW— Waiver  of  Service  of  Writ. 

Where  defendant's  coinisel  appeared  at  bear- 
ing in  circuit  court  of  writ  of  review  proceedings 
10  set  aside  justice's  judgment,  tbe  justice  hav- 
ing Tolnntanlr  made  a  full  return  of  the  writ 
hj  prearrangement  between  counsel,  and  filed 
bri«  and  made  argument,  defendant's  appear- 
ince  was  a  general  one,  and  service  of  the  writ 
▼as  waived  in  view  of  L*.  O.  I*  |  63,  provid- 
iog  that  a  voluntary  appearance  shall  be  equiva- 
hat  to  personal  service. 

[Kd.  Note.— For  other  rases,  see  Justice*  of 
the  Peace,  Cent.  Dig.  §}  790,  791.] 

2.  Afpeara:«cb  «=»9(1}— PBsauuPTiON— Okn- 
KKAL  OR  Special. 

Where  the  court  has  jurisdiction  of  the  sub- 
ject-matter, defendant's  appearance  will  be  pre- 
sumed to  have  been  general,  where  tbe  record 
iuia  to  show  that  it  was  special. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  42.  4&1 

5.  Appbabance  «3=»24(5)— What  CoNSTmrraa 
— Statuts. 

L.  O.  L.  S  03,  providing  that  defendant's  vol- 
□ntar;  appearance  shall  be  e^iuivalent  to  person* 
al  service  of  summons,  is  not  limited  to  appear- 
ance hj  answer,  demurrer,  or  notice  specified  in 
section  542,  as  constituting  appearance,  since  tbe 
defendant  may  sulunit  himself  to  the  court's  ju- 
risdiction  in  other  ways ;  the  purpose  of  tbe  lat- 
ter secticm  being  to  define  what  shall  be  con- 
stmed  such  an  appearance  as  will  entitle  de- 
fendant to  be  heard  as  a  matter  of  right  and  to 
oititle  btm  to  service  of  papers. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  {|  126,  130-132,  134-130,  139,  140.] 

4.  Appearance,  ^93~Bt  Attobnbt— E^frct 

or  UnauthoAzed  Appeabancb. 
Where  defendant  admits  right  of  an  attorney 
to  appear  for  him,  and  the  attorney  baa  been 
beaid  in  behalf  of  his  dient,  the  latter  is  not  in 
a  favorable  pontion  to  claim  that  appearance 
was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Appearance 
Cent.  Dig.  fS  &-11.] 

6.  C^cBTioRABi  ^=>49— Wsrr  OF  Rbvibw  — 

Pleading. 

Id  proceeding  for  writ  of  review,  defendant's 
only  pleading  is  a  return  to  the  wriL 

[Ed.  Note.— Fw  other  cases,  see  Certiorari, 
Gent.  Dig.  H  129,  130.  187,  147-149.] 

ft.  Justices  of  the  Peace  «=>202(2)— Wbit  of 
Review— SuTTiciEKCY  of  Petition. 
Petition  for  writ  of  review  alleging  want  of 
■ervice  of  justice's  summons,  and  no  appeai^ 
ance  by  defendants,  held  sufficient  to  challenge 


the  jurisdiction  of  the  circuit  court  to  render 
judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  fi|  781-788.] 

7.  Ckbtiobabi  ^964(1)  —  Wbit  of  Review- 
Questions  Presented. 

A  writ  of  review  presents  questiws  of  law 
alone  arisins  <m  the  record  of  the  inferior  tribu- 
nal. 

[Ed.  Note— For  other  cases,  see  Certiorari, 
Cent  Diff.  H  174. 183. 184.] 

8.  Certiohabi  <s=>56<2)  —  Writ  of  Re.view  — 

Contradiction  of  Record. 
The  record  of  the  inferior  tribunal  brought 
up  on  writ  of  review  cannot  be  cimtradicted  on 
re-examlnation  by  the  reviewing  court,  although 
incorrect 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  S  144.] 

9.  Appearance  «=39(7),  21(5)  —  Service  op 
Process— Waives  of  Ohjection. 

Where  attached  property  was  released  on  de- 
fendant's bond  as  provided  by  L.  O.  Ll  §  310,  de- 
fendant's application  therefor  was  a  general  ap- 
pearance, gave  the  court  personal  jurisdiction  in- 
stead of  jurisdiction  in  rem,  and  waived  Irregu- 
larities in  service  of  process. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  fS  51,  126,  lSO-132.  184r-186,  139, 
140.] 

10.  Appearance  «=>9(1)— Nature  of. 

Tbe  character  of  on  appearance  as  general 
or  special  does  not  depend  upon  the  form  of  the 
procedure  but  upon  its  substance  and  the  relief 
sought 

[Ed.  Note.— For  other  eases,  see  Api>earanee, 
Cent  Dig.  {S  42,  40.] 

In  Banc.  Appeal  from  Circuit  Court,  Baker 
County ;  Gostav  Anderson,  Judge. 

Proceeding  for  writ  of  review  by  Amos 
Boethler  and  another  la^iast  H.  J.  Cum- 
mlngs,  to  set  aside  Judgment  of  justice  court 
Writ  sustained  by  circuit  court,  and  defend- 
ant appeals.  Bevoved  and  writ  dismissed. 

This  is  a  proceeding  for  a  writ  of  review 
to  set  aside  the  Judgment  of  the  Justice's 
court  In  an  action  wherein  H.  J.  Cummlngs 
was  plaintiff  and  Amos  Roetbler  and  David 
Lee  were  defendants.  The  writ  was  sus- 
tained by  tbe  circuit  court,  and  defendant 
Cummings  appeals. 

O.  B.  Mount,  of  Baker,  for  appellant 
James  H.  Nidiols,  of  Baker,  fdr  respondents. 

BEAN,  J.  [t]  The  first  error  assigned  for 
consideration  upon  this  appeal  Is  that  there 
was  no  service  of  the  .writ  It  appears,  how- 
ever, that  by  prearrangement  made  between 
counsel  for  the  respective  parties  the  Justice 
of  the  peace  voluntarily  made  a  full  rettiro 
to  the  writ,  and  counsel  for  defendant  Cum- 
mings appeared  at  the  hearing,  filed  a  writ- 
ten brief,  and  made  an  argument  in  the  cir- 
cuit court  The  service  of  the  writ  was 
therefore  waived  by  defendant  Section  63, 
L.  O.  L.,  provides  that : 

"From  the  time  of  the  service  of  the  summons, 
or  the  allowance  of  a  provisional  remedy,  tbe 
court  shall  be  deemed  to  have  acquired  jurisflic- 
tion.  and  to  have  control  of  all  the  subsequent 
proceedings.  A  voluntary  appearance  of  the  de- 
fendant shall  he  equivalent  to  personal  service 
of  the  summons  upon  him." 
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li,  f]  In  a  caae  wime  Oie  court  has  Jaris- 
dlcdon  of  Uie  sabject-niatter  tbe  appearance 
by  tbe  defendant  will  be  presumed  to  have 
been  geimal,  wbere  Oxe  record  falls  to  show 
that  sndi  aivearance  was  spedaL  Godfrey  v. 
Doaslas  Cotmty,  28  Or.  446,  453.  43  Pac.  171. 
Section  542,  L.  O.  U,  is  as  fbllows: 

"A  defeodaot  appears  in  an  action  or  suit 
wfaen  he  snswera,  dernnn,  or  gives  tbe  plaintiff 
written  notice  of  bis  appearance,  and  until  he 
does  BO  appear  he  shall  not  be  heard  in  such  ac- 
tion or  suit,  or  in  any  proceeding  pertaining 
thereto,  except  the  givue  of  the  undertakings 
allowed  to  the  defeodant  in  the  provisional  rem- 
edies of  arrest,  attachment,  and  the  delivery  of 
personal  property.  When  the  defendant  has  not 
appeared,  notice  of  a  motion  or  other  proceediog 
need  not  be  ser^'ed  upon  him,  unless  he  be  im- 
prisoned for  want  of  bail,  or  unless  directed  by 
the  court  or  judge  thereof  in  pursuance  of  this 
Code." 

It  has  been  held  that  the  Toluntary  appear- 
ance mentioned  in  section  63  Is  not  limited 
nor  defined  by  the  terms  of  this  section,  as 
one  may  appear  and  submit  himself  to  the 
Jurisdiction  of  tbe  court  .without  either  an- 
swering, demurring,  or  glrlug  the  itolntifT  a 
written  notice  of  his  appearance;  that  the 
purpose  of  this  section  Is  to  define  what 
Hball  be  construed  such  an  appearance  as 
will  entitle  a  defendant  to  be  heard  as  a 
matter  of  right,  and  to  bare  served  on  him 
all  papers  which  the  law  requires  to  be  serv- 
ed. See  Bellinnp  v.  Charlton,  25  Or.  41,  44, 
34  Pac.  758 ;  Klnliade  t.  Myers,  17  Or.  471, 
21  Pac.  657;  Hultnomah  Lumber  Co.  v. 
Weston  Basket  Ca,  64  Or.  22,  26,  99  I^c. 
3046,  102  Pac.  1. 

[4]  Where  tbe  right  of  an  attorney  to  ap- 
pear fbr  a  defendant  to  conceded  and  the  for- 
mer baa  been  beard  In  behalf  of  bis  dient, 
pursuant  to  his  autliority,  the  latter  Is  not 
In  a  favorable  position  to  claim  that  the 
appearance  was  not  antborized.  He  diould 
not  be  permitted  to  take  advantage  of  an 
informality  wbidi  bis  adveraary  baa  not  ex- 
acted In  tbe  matter  of  giving  writtoi  notice 
of  appearance.  Carter  t.  Koabland,  12  Or. 
492,  8  Paa  656. 

[I]  In  a  proceeding  for  a  writ  of  review 
the  only  pleading  on  the  part  of  defendants 
la  a  return  to  the  writ.  Oaston  t.  Portland, 
48  Or.  82,  85,  84  Paa  1040.  It  Is  not  essential 
that  any  motion  or  formal  plea  be  filed  by 
the  dtfendant  in  order  to  defend  against  tbe 
writ  In  the  caae  at  bar  defendant  Cum- 
mlngs  had  a  full  bearing  in  the  circuit  court 
and  all  the  advantage  of  his  "day  In  court" 
Bis  appearance  was  a  general  one,  and  he  Is 
bound  by  the  determination  in  the  cause.  If 
there  .was  any  error  la  the  circuit  court  so 
proceeding  with  the  hearing,  It  was  Invited 
by  defendant,  and  he  cannot  complain. 

[6]  The  second  error  alleged  is  that  the 
petition  for  the  writ  is  Insufficient.  It  al- 
leges Inter  alia  that  the  complaint  and  sum- 
mons In  the  action  in  the  justice's  court  were 
never  served  upon  either  of  the  defendants, 
and  that  there  was  no  answer  filed  nor  any 
■Qpeannce  <ni  behalf  of  either  at  Oiem;  also 


that  no  application  or  motion  to  set  aside  the 
judgment  was  ever  prepared  or  filed,  as  ap- 
pears from  the  docket  entries  ot  tlie  Justloe^s 
court  The  petition  is  soffldent  to  diaUenge 
the  Jurisdiction  of  that  court  to  render  tbe 
judgment  tb^-^  It  is  therefore  necessarr 
to  examine  the  return  to  tbe  writ  which  dis- 
closes the  procedure  in  tbe  Justice's  court  at 
follows:  On  August  28, 1916,  a  complaint  was 
filed,  summons  issued,  an  affidavit  and  nn- 
dertakiog  for  an  atta<aiment  were  filed,  and  a 
writ  of  attadiment  issued.  On  August  30th, 
Amos  Roethler  i)ersonally  appeared,  and  a 
bond  with  two  sureties  was  filed  for  a  re- 
lease ot  the  sheep  under  attachment  In  the 
action  and  a  notice  to  the  keeper  of  the  prop- 
erty ^f  such  release  was  Issued  to  defendant 
Roethler.  On  September  8,  1916,  a  default 
Judgment  for  $219.35  was  entered  which, 
when  corrected,  was  agf^lnst  tbe  partnership 
of  Amos  Roethler  and  David  Lee,  and  Amos 
Roethler  personally,  and  an  execution  was 
ordered  against  tbe  defendant  "and  their 
bondsmen."  The  docket  of  the  Jnstloei's 
court  also  recites  the  following: 

"Application  to  file  motion  to  set  aride  Jndg- 
ment  and  vacate  order  of  default  received  from 
James  H.  Nichols,  attorney  for  defendants,  Sei>- 
tember  7,  1916. 

"Application  to  file  motion  to  set  ande  Judg- 
ment and  vacate  order  of  default*  denied.  8^ 
tember  30,  1919.*' 

Section  2417,  L.  O.  L.,  directs  that: 

"Actions  at  law  in  justices'  courts  shall  be 
commenced  and  prosecuted  to  final  determina- 
tion, and  judgment  enforced  therein.  In  the  man- 
ner provided  in  the  Code  of  Civil  Procedure  for 
Bimilar  actions  In  courts  of  record,  except  in 
this  act  otherwise  providwL  •  •  • " 

[7, 1]  A  writ  of  review  presents  qnestlons 
of  law  alone  arising  on  the  record  of  the 
inferior  trtbnnal,  and  such  record,  thoo^ 
incorrect,  cannot  be  contradicted  on  re-ex- 
amination by  the  reviewing  court  Cnrran  t. 
States  63  Or.  164,  99  Pac.  420;  Raper  n 
Dunn,  63  Or.  203,  99  Pac.  889;  Cue  t.  City 
of  Eugene,  63  Or.  282,  100  Pac.  264 ;  Evans 
T.  Marvin,  76  Or.  540,  66%  148  Paa  1110. 

[9.11]  Section  310,  L.  O.  U,  provides,  la 
effect  that  whatever  the  defendant  dull 
have  appeared  In  tbe  action,  he  may  ai^lj, 
upcm  notice  to  tbe  plaintiff,  to  tbe  court  or 
Judge  or  clerk  where  the  action  is  pending 
for  an  order  to  discharge  the  attachment  up* 
on  the  execution  of  the  undertaking  mention- 
ed in  section  311 ;  and  if  the  application  la 
allowed,  the  pn^rty  shall  be  released  from 
the  attachment  and  delivered  to  tbe  defend- 
ant Tlie  undertaking  required  Is  to  tbe 
effect  "that  the  sureties  will  pay  to  the  plain- 
tiff tbe  amount  of  the  Judgment  that  may  be 
recovered  against  the  defendant  In  the  ac- 
tion." Such  an  inatrnm^it  was  delivered  to 
the  Justice's  court  upon  an  application  of  tlie 
defendants  to  discharge  the  attachment  In 
the  proceedings  In  question  and  obligated  the 
sureties  to  pay  any  Judgment  that  might  be 
rendered  against  the  defendants.  Baaed 
thereon  the  propertr  ot  the  deffendants  wai 
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released  from  the  attachment.  Such  a  proce- 
dure bound  them  to  enter  an  appearance  as 
contemplated  by  section  310,  L.  O.  L..  or  be 
proceeded  against  as  In  case  of  personal  serv- 
ice. Unlike  the  undertaking  for  a  redelivery 
or  forthcoming  bond  provided  for  In  section 
805,  to  be  given  to  the  attaching  officer,  the 
application  to  discharge  the  attadiment  In- 
vokes the  Judgment  of  the  conrt  upon  a  mat- 
ter which  presupposes  and  acknowledges  the 
jurisdiction  of  such  tdlbnnal,  or  asks  for  re- 
lief which  can  be  granted  only  after  Juris- 
diction has  been  acaulred.  Huch  an  appear- 
ance by  defendants  was  a  general  one,  and 
gave  the  justice's  court  jurisdiction  of  their 
persons.  The  character  of  the  appearance 
does  not  depend  upon  the  form  of  the  proce- 
dure, but  upon  Its  substance  and  the  relief 
sought.  Winter  v.  Union  Packing  Co.,  51  Or. 
97,  93  Pac.  030;  Spores  v.  Maude.  81  Or.  11. 
17.  158  Pac.  160;  Anvil  Gold  Mln.  Co.  v. 
Hoxsle,  125  Fed.  724,  728,  60  C.  0.  A.  482  ;  4 
G.  J.  p.  1331, 1  25,  where  It  la  stated: 

"The  Riving  of  a  bond  operating  as  a  discharge 
or  diasMUtuHi  of  an  attachment  or  gamisbment 
operates  an  appearance  converting  the  action 
frum  one  In  ram  into  one  tn  perstmam." 

So  here,  by  appearing  and  making  an>llca< 
tlon  to  the  inatice's  court  for  a  r^ease  of 
tbelr  ^fqwrty  then  under  attadiment.  the 
defendants  In  effect  said  to  the  court: 

"Grant  our  request  and  we  will  give  security 
that  we  will  pay  any  judgment  that  may  be  ren- 
dered Bgaiost  us  in  the  action  pending. 

Their  pledge  to  the  court  was  not  that  the 
judgment  would  be  imld  If  the  officer  could 
And  the-  defendants  and  make  proper  service 
of  the  summons  upon  them.  They  had  al- 
ready authorized  the  court  to  proceed  In  the 
matter.  There  had  been  an  attempted  service 
upon  the  agent  of  defendants  which  was  of 
no  force.  This  Irregularity  or  failure  was 
waived  by  defendants  by  the  proceedings  re- 
ferred to.  The  justice's  court  having  Juris- 
diction of  the  subject-matter,  the  actltm  was 
thereby  converted  from  one  in  rem  Into  one 
In  personam.  The  ruling  In  this  state  In  this 
respect  Is  In  consonance  with  the  general 
rule.  See  4  C.  J.,  supra,  and  notes ;  2  B.  C. 
L.,  p.  332,  I  12.  This  view  renders  It  un- 
necessary to  consider  the  effect  of  the  ap- 
plication made  by  defendants  to  set  aside  the 
Judgment  In  the  Justice's  court.  yVe  note, 
however,  that  no  record  appears  of  any  an- 
swer to  the  complaint  b^ng  tendered  by 
them  tn  that  action. 

There  were  Informalities  In  the  justice's 
court  which  the  petition  refers  to,  and  which 
we  have  examined.  We  find  no  fatal  defect 
nor  any  error  In  the  procedure  affecting  the 
substantial  rights  of  those  defendants.  It  is 
alleged  In  the  petition  that  the  complaint 
unites  several  causes  of  action.  Such  an  ir- 
regularity should  have  been  taken  advantage 
of  by  a  demurrer,  and  is  cured  by  Judgment 
Sections  G8  and  72,  L.  O.  U ;  81  Cyc.  776  et 
■eq.;  Davidson  t.  O.  &  C  R.  R.  Co.,  11  Or. 


136, 1  Pac.  705.  Trom  the  return  to  the  writ 
of  review  we  find  no  substantial  error.  It 
follows  that  the  Judgment  of  the  lower  conrt 
must  be  reversed,  and  the  writ  dismissed; 
and  It  Is  80  ordered. 


(BE  Or.  61) 
ROOBRS  T.  MAIiONET.* 
(Supreme  Court  of  OregMi.   June  8,  1017.) 

1.  Inwans  4s»16(3)  —  Lbask  bt  AtLorTBE  — 
Appboval— "COiNnmoN  Pbecedent." 
A  provision  in  a  lease  by  an  Indian  allottee 
that  it  should  become  binding  only  after  approv- 
al by  the  Indian  reservation  nipeEiDtendent.  or 


Secretary  of  the  Interior,  is  a 

dent." 


"condition  prece- 


[Ed.  Note.— For  other  cases,  see  Indiana,  Cent 

Dig.  45. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition  Precedent.] 

2.  OoNTEAcn  «S9221C2)— "ConDinon  Pbicb- 

DENT." 

A  "condition  precedent"  la  a  condition  which 
calls  for  the  performance  of  some  act  or  the 
happening  of  some  event  after  the  teams  of  the 
contract  have  been  agreed  upon,  and  before 
the  contract  shall  take  effect. 

[Ed.  Note.— Fbr  other  cases,  see  Contracts, 
C«nt  Dig.  II  lOlS,  1016.  IC^ 

3.  Pbaudb,  STAruTE  OF  «=!9l58(2)  —  Pabol  — 
Modification. 

Ordinarily  an  agreement  within  the  statute 
of  frauds  cannot  be  varied  by  parol. 

[I-jd.  Note.— For  other  cases.  Bee  Frauds,  Stat- 
ute of,  Gent  Dig.  |  374.] 

4.  S^uns,  Statute  of  «=>119(2)  —  Pabol  — 
MoDiFiCATioM— Estoppel. 

Where  a  parol  modiGcatfon  of  a  lease  has 
been  acted  apoa  by  a  party  to  bis  disadvantage, 
the  other  iiarty  cannot  set  up  the  statute  of 
frauds  and  stand  on  the  original  agreement. 

[Ed.  Note.— For  other  eases,  sea  SVauda,  Stat 
nte  of,  Cent  Dig.  |  27a] 

5.  Indians  ^=>1Q(S)  —  Lease  —  Appbotal  — 
Conditions  Pbecedbnt— Waivkb. 

Where  a  lease  by  an  Indian  allottee  pro  Tided 
that  it  should  not  become  effective  until  approv- 
ed, evidence  that  the  lessee  advanced  tho  lessor 
money,  fomtshed  supplies,  and  did  some  work 
on  the  property,  all  In  reliance  upon  the  lease, 
makes  the  lessor's  waiver  of  the  condition  re- 
garding approval,  etc.,  a  jury  question. 

[Ed.  Note.— For  other  eases,  see  Indians,  Cent. 
Dig.  i  45.] 

In  Banc.  Appeal  from  Circuit  Court, 
Umatilla  County ;  Gilbert  W.  Phelps,  Judge. 

Forcible  entry  and  detainer  action  by 
Frank  Rogers  agulnst  James  W.  Maloney. 
Judgment  for  defendant,  and  plaintiff  ap- 
I)eals.  Affirmed. 

This  is  an  action  of  forcible  entry  and  de- 
tainer which  lnvol%'es  plaintiff's  right  to  the 
possession  of  a  quarter  section  of  land  in  the 
Umatilla  Indian  reservation.  In  Umatilla 
county.  Prior  to  September  30,  1916,  the 
land  was  In  the  undisputed  possession  of  the 
defendant,  under  a  lease  from  Ellen  Darr, 
the  Indian  allottee.  On  June  1,  1916,  a  new 
lease  was  given  by  Mrs.  Darr  to  the  defend- 
ant, running  from  October  1, 1916,  to  Septenv 
ber  30.  1020.  This  lease  contained  the  fol- 
lowing clause: 
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"It  in  further  QDdeTStood  and  agreed  by  the 
IMirties  hereto  that  this  lease  shall  be  valid  and 
binding  only  after  approval  by  the  superintend- 
ent or  other  officer  in  charge  of  the  Umatilla 
Indian  reservation,  or  by  the  Secretary  of  the 
Interior." 

The  lease  has  never  been  so  approved,  nor 
did  the  lessor  at  any  time  make  a  new  agree- 
ment  in  writing  which  made  the  lease  effec- 
tive, notwithstanding  the  condition  created 
by  the  foregoing  covenant.  Under  date  of 
May  4,  1916,  a  patent  was  Issued  to  Mrs. 
Darr  for  the  property  In  question,  pursuant 
to  the  provisions  of  the  act  of  May  8,  1906 
(34  Statutes  at  Large,  182,  c.  2348  [U.  S. 
Comp.  St.  1916,  SI  3951,  4203]),  and  she  there- 
upon became  vested  with  entire  control  over 
the  property  and  with  the  right  to  convey  or 
lease  the  same  without  approval  of  any  offl- 
dal.  This  patent  reached  the  superintendent 
of  the  Umatilla  reservation  on  June  25th, 
and  was  delivered  to  Mrs.  Darr  on  July  3d. 
The  lease  under  which  the  defendant  claims 
the  property  was  executed  In  Ignorance  of 
the  exMeuce  of  the  patent.  Subsequently, 
and  on  September  16,  1916,  Mrs.  Darr  execut- 
ed a  lease  of  thl^  same  property  to  plaintiff 
for  a  period  of  ten  years  after  the  expiration 
of  defendant's  lease,  which  was  then  effec- 
tive. Plaintiff  claims  that  he  hasi  been  en- 
titled to  the  possession  of  the  property  at  all 
times  subsequent  to  October  1,  1916,  under 
the  operation  of  this  lease.  He  undertook  to 
take  forcible  possession  of  the  property  on 
October  17  and  IS,  1016,  but  the  defendant 
withheld  possession  from  him,  and  he  there- 
upon brought  this  action.  The  defendant 
contends  that  the  condition  in  the  lease  above 
quoted  was  waived  by  Mrs,  Darr.  The  case 
was  tried  before  a  Jury.  A  verdict  was  ren- 
dered In  favor  of  the  defendant,  on  which 
Judgmmt  was  entered,  and  plaintiff  appeals. 

J.  H.  Haley,  of  Pradleton  (Baley  &  Haley, 
of  Pendleton,  on  the  brief),  for  appellant. 
James  A.  Fee  and  Charles  H.  Carter,  botli 
of  Pradleton  (Fee  &  Fee  and  Carter  & 
Smythe,  all  of  Pmdletrai,  <hi  the  brieQ,  for 
respondent  * 

HcCAHANT,  J.  (after  staUng  the  facts  as 
abore).  [1-4]  The  clause  In  defendant's  lease 
providing  tbat  It  shall  be  binding  only  after 
approTal  by  the  snpeilntendent  of  the  Indian 
reserratlon,  or  by  the  Secretary  of  the  In- 
terior, is  8  ^'condition  precedent"  WellsTllle 
Co.  V.  Miller,  44  Okl.  403,  145  Pac.  S44;  Id., 
37  Sup.  Ct  362,  243  U.  S.  6,  61  L.  Ed.  559. 
A  "condition  precedent"  Is  a  condition  whldi 
calls  for  the  performance  of  some  act  or  the 
happening  of  some  event  after  the  terms  of 
the  cwtract  have  been  agreed  upon,  before 
the  contract  shall  take  effect  8  Cyc.  558. 
Defendant's  lease  was  tberefore  ineffective 
unless  the  foregoing  condition  was  waived. 
Johnson  r.  Warren.  74  Midi.  491,  497.  42  N. 
W.  74 ;  People  v.  Center,  60  Cal.  551,  5  Pac. 
263,  6  Paa  481,  485.  The  defendant's  lease, 
being  for  a  longer  period  than  one  year,  Is 


within  ttae  statute  of  frauds.  Zj.  O.  K  804, 
808.  The  general  role  Is  tliat  an  agrennent 
within  the  sbitnte  of  frauds  canm^  be  varied 
by  parol.  Neppaeh  r.  Oregon  Co.,  46  Or.  374, 
395.  80  Pac.  482 ;  Kingsley  v.  Kressly.  60  Or. 
167,  173.  Ill  Pac.  385,  118  Pac.  678.  Ann. 
Cas.  1913E,  746;  Caples  v.  Morgan,  81  Or. 
692.  704.  100  Paa  1154.  If  the  modification 
made  by  parol  has  been  acted  upon  by  the 
parties,  and  the  position  of  one  of  tbem  has 
been  changed  for  the  worse  in  reliance  on  tbe 
modification,  the  other  party  will  be  denied 
the  right  to  set  up  tbe  statute  of  frauds  and 
stand  on  the  original  agre^ent  Neppacb 
V.  Oregon  Co.,  46  Or.  374,  395,  80  Pac.  4S2; 
Kingsley  v.  Kressly,  60  Or.  167, 173,  111  Pac 
385,  US  Pac  678,  Ann.  Cas.  1013B,  746.  This 
principle  of  law  Is  dearly  set  out  by  tbe  Su- 
preme Court  of  GalUoruia: 

"Tbe  right  of  courts  of  equity  to  hold  a  per- 
son estopped  to  assert  tbe  statute  of  frauds, 
where  Buch  assertion  would  amount  to  practicing 
a  fraud,  cannot  be  disputed.    •    •  * 

"We  can  see  no  good  reason  for  limiting  the 
operation  of  this  equitable  doctrine  to  any  par- 
ticular class  of  contracts  included  within  the 
statute  of  frauds,  provided  always  tbe  essential 
elements  of  an  estoppel  are  present,  or  for  Bay- 
ing otherwise  than  as  ia  intimated  by  Mr.  I'ome- 
roy  in  the  words  already  quoted,  viz.  tbat  it 
applies  'in  every  traneaction  where  the  statute 
in  invoked.*  It  is  a  general  equitable  priaciple, 
a  part  of  Uie  broader  equitable  doctrine  stated  in 
Diekenion  v.  Oolgrove,  100  U.  S.  680,  25  I*  Ed. 
GIS,  and  quoted  tlicrefrom  in  Carpy  v.  Dowdell, 
115  Cal.  687,  47  Pac  697.  as  follows:  'The 
vital  principle  ia  that  he  who  by  iiis  language 
or  conduct  leads  another  to  do  what  he  would 
not  otherwise  have  done  shall  not  subject  such 
person  to  loss  or  injury  by  disappointing  the  ex- 
pectations upon  which  he  acted.  Such  h  change 
of  position  is  sternly  forbidden.  It  involves 
fraud  and  falsehood,  and  the  law  abhors  both.'  " 
Seymour  v.  Oelrichs,  ]56  Col.  782,  794, 106  Pac. 
88,  94,  134  Am.  St  Bep.  154. 

To  the  same  effect  see  Smiley  v.  Barker, 
83  Fed.  634,  687,  28  C.  0.  A.  9. 

[S]  The  question  with  whldi  we  are  con- 
cerned In  thjs  case  Is  wbetbOT  Mrs.  Darr 
waived  tbe  condition  precedmt  and  thereby 
mode  tbe  defendant's  lease  effective;  In  29 
A.  &  E.  Knc.  of  L.  1103.  it  is  said: 

"A  person  who  does  some  positive  act  whlcli, 
according  to  its  natural  import,  is  so  inconsist- 
ent with  the  enforcement  of  a  right  in  hia  favor 
as  to  induce  a  reasonable  beUef  tbat  such  right 
has  been  dispensed  with,  will  be  deemed  to  have 
waived  it" 

In  Bishop  on  Contracts,  {  792,  the  princi- 
ple is  stated  thus: 

"Waiver  ia  where  one  in  possession  of  any 
right,  whether  conferred  by  law  or  by  contract, 
and  of  full  knowledge  of  the  material  facts, 
does  or  forbears  the  doing  of  something  incon- 
sistent with  tho  existence  of  the  right  or  of  his 
intention  to  rely  upon  it;  thereupon  he  is  Kaid  to 
have  waived  it  and  be  Is  preduded  from  claim- 
ing anything  by  reason  of  it  afterward." 

Do  tbe  focts  in  tbe  case  at  bar  bring  tlie 
defendant  within  tbe  principle  announced  in 
the  foregcHng  autboritles? 

It  appeara  that  on  June  3,  1916,  the  de- 
fendant indorsed  ttae  lessor's  note  for  $200 
to  ttae  First  National  Bank  of  PmdletDn. 
Tbe  defendant  testlfles  that  he  did  this  solely 
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In  reliance  on  the  lease.  Tbla  note  remained 
unpaid  at  the  time  when  plaintiff  undertook 
to  talce  forcible  possession  of  the  property. 
It  was  paid  by  Mrs.  Darr  on  October  21st. 
On  September  7,  1916,  the  defendant  gave 
Mra.  Darr  $30.  The  check  by  which  the 
money  was  paid  contained  the  words,  "Ad- 
vance on  lease,"  and  the  defendant  testified 
that  he  paid  this  money  on  account  of  the 
rentals  which  would  become  doe  under  the 
lease.  On  October  21.  1916,  Mrs.  Darr  de- 
posited the  sum  of  $30  to  the  credit  of  the 
defendant  with  the  defendant's  bankers.  The 
defendant  declined  to  accept  the  money.  The 
bank  thereupon  put  it  in  the  form  of  a  cer- 
tificate of  deposit  and  sent  it  to  Mrs.  Darr. 
The  certificate  had  not  been  cashed  at  the 
time  when  the  case  was  tried.  Some  testi- 
mony was  offered  on  behalf  of  the  defend- 
ant to  the  effect  that  at  the  time  when  this 
was  paid  to  Mrs.  Darr  she  said  to  the 
defendant  that  the  dpfendnnt  "need  not  fear 
the  lease.  It  was  a  good  one,  and  if  It  was 
not  satisfactory  she  would  make  It  satis- 
factory." About  this  same  time,  on  Mrs. 
Dorr's  application,  the  defendant  gave  her 
a  load  of  hay  and  two  sacks  of  barley.  The 
defendant  testified  that  he  did  this  in  re- 
liance upon  the  lease  of  date  June  1st.  This 
lease  oblijrated  the  defendant  to  do  some 
fendng  on  the  property.  It  appears  that  the 
defendant  hauled  three  loads  of  posts  for 
this  purpose  from  Mrs.  Darr's  cabin,  25  miles 
distant,  using  fbr  such  purpose  two  slx-mule 
teams  and  me  two-mnle  teem.  It  took 
two  days  for  each  team  to  make  the  trip. 

"We  think  that  these  facts  were  sufficient 
to  go  to  the  Jury  on  the  guesttm  of  waiver. 
It  has  been  twice  held  by  this  court  that  by 
the  acceptance  of  a  premium  and  the  Issu- 
ance of  a  policy  an  Insurance  company  is 
estopped  to  set  up  a  condition  In  thQ  policy 
under  the  operation  of  which  the  policy  was 
never  at  any  time  effective.  Alleslna  v. 
London  Co.,  45  Or.  441,  78  Pac.  392;  Arthur 
T.  Palatine  Co.,  35  Or.  27,  31,  57  Pac.  62,  76 
Am.  St  Rep.  450.  Since  these  cases  were  de- 
cided the  Legislature  has  provided  a  stand- 
ard form  of  flre  insurance  policy,  and  the 
law  of  waiver  announced  In  these  decisions 
la  tor  that  reason  no  longer  applicable  to 
similar  states  of  fact.  Oatman  v.  Bankers* 
Association,  66  Or.  388,  393-394,  133  Pac. 
1183,  134  Pac,  1033.  The  principle  an- 
nounced in  the  Alleslna  and  Arthur  Cases 
Is  Btlll  regarded  as  sound  wherever  aMilIca- 
ble.  We  think  that  the  principle  Is  con- 
trolling in  this  case,  and  that  the  lower  court 
did  not  err  In  denying  plalntUTs  motloD  fbr 
a  directed  verdict. 

Tbe  instructions  requested  by  plaintiff  did 
not  recognlTC  the  principles  of  the  law  of 
waiver  hereinafter  set  forth.  While  they 
correctly  stated  the  general  principle  that 
a  contract  within  the  statute  of  frauds  can- 
not be  varied  by  parol,  they  would  have 


misled  the  Jury  and  were  properly  refused. 
The  evidence  admitted  over  the  objection  of 
plaintiff  tended  to  prove  the  waiver  which 
the  defendant  was  entitled  to  prove,  and  the 
court  did  not  error  In  admitting  the  testi- 
mony. 

The  Judgment  Is  affirmed. 


(84  Or.  702) 

STUART  V.  CAMP  CARSON  MINING  & 
POWER  CO.  et  al.* 

(Supreme  Court  of  Oregon.   Jane  6,  1917.) 

1.  Equfft  ^&s>2T1  —  AMBnmiENT  or  CoH- 

PLAINT— Afieb  Submission  op  Case. 
It  was  proper  to  allow  plaintiff  to  amend 
complQiDt  in  equity  suit  to  foreclose  a  mininK 
lieu  after  submission  of  cause,  by  attacbln|[  COTJ 
of  notice  of  lien;  the  cause  being  considered 
upon  its  merits. 

[Ed.  Note.— For  other  cases,  see  Bgulty,  Gent. 
Die.  SI  558-560.] 

2.  EQumr  ^=»265— Auendkekt  or  CowLAUfv 

— T.IBBBAL  RUU!. 

The  rule  of  amendment  should  be  applied 
more  liberally  in  equity  suits  than  in  actions  at 
law. 

[17(1.  Note.— For  other  casM,  see  Equity,  Cent 
Dig.  H  541-543.] 

3.  Mines  and  Minebau  ®=»114— Iiieks— Bb- 
CORDINQ  or  Claim— Compliance  with  Stat- 

tTTK. 

Where  a  claim  of  lien  for  work  on  mines 
was  recorded  in  same  book  as  mechanics'  liens. 
and  direcLly  and  indirectly  indexed,  this  was  suf- 
clent  compliance  with  L.  O.  L.  §  7446,  providing 
that  tbe  county  clerk  shall  record  claims  in  a 
book  kept  for  that  purpose  and  indexed  as  deeds 
and  other  conveyances  are  required  to  be  in- 
dexed, and  section  7421,  providing  substantially 
the  same  requirements  for  mecbanics'  liuiA. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  236.] 

4.  Evidence  «=3376{1)— Books  or  AccouivT- 
Necessitt  of  Authentication. 

Books  of  account  offered  in  evidence  must  be 
authenticated  by  tbe  oath  4^  some  one  who  made 
or  directed  the  entry  with  authority,  or,  if  thU 
is  not  possible,  by  proof  of  handwriting. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  1 1632.] 

5.  ElviOENCK  4=»376<1)— Books  or  Accotjnt- 
Authentioation. 

Witness'  testimony  held  InsuiEcient  to  au- 
thenticate time  boolc  oSeeed  In  evidence  in  min- 
ing lien  fbreclosure. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  162S.],  ' 

6.  Mines  anp  Minekalb  <=3ll2(2)— Liens— 

CONSTRTJOTION  OE  STATUTE— "LABOE." 

"Labor"  mentioned  in  miners'  lien  statute 
means  actual  physical  labor  unequivocally  iier- 
formed  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  8  234. 

For  other  definitions,  see  Words  and  Phra«s, 
Xirat  and  Second  Series,  Labor.] 

7.  Interest  «=3l— Allowahob— NECEBSirT  or 

Statutoet  PaovisioNs. 
Interest  as  such  cannot  be  allowed  on  fore- 
closure of  lien  for  work  on  mines,  since  the  stat- 
ute does  not  provide  for  it 

[Ed.  Note.— For  other  eases,  see  Interest,  Cent 

Dig.  S  1.1 
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8.  Mutes  and  Minkbau  ^sllT— Liens— Al> 

LOWANCB  OF  AlTOHNET  FBKS  —  COMBINED 

Claims. 

Ad  attoniey  fee  was  properly  allowed  io  a 
lamp  flum,  altfaoagh  founded  on  several  claims 
for  mining  liens  assigned  to  plalntilf. 

lEA.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent  mg.  |  239.] 

9.  Miner  and  Minerals  <S=»115— Liens— Ef- 
fect OF  Failvbe  of  Lien. 

Failure  of  a  mining  lien  in  foreclosure  pro- 
ceedings does  not  necessarily  involve  validity  ef 
defendant's  indebtedness  to  clsimants. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
AUoerals.  Gent  Dig.  |  237.] 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County;  J.  W.  Knowles,  Judge. 

Suit  to  foreclose  mining  lien  by  E.  J.  Stu- 
art ag&lnst  the  Camp  Carson  Mining  &  Pow- 
er Company  and  others.  Decree  allowing 
part  of  plalntUTs  claim,  and  defendant  nam- 
ed and  defendant  Turner  Oliver  ajq;>eal. 
Modified. 

Tte  Gamp  Carson  Mining  &  Power  Com' 
pany  is  a  corporation  said  to  bave  conducted 
a  general  mining  and  sawmill  business  on 
about  1,440  acres  of  unpatented  placer  min- 
ing ground  In  Union  county,  owning  and  pos- 
sessing certain  buildings  theretm,  together 
wltb  ditches,  flumes,  and  machinery  used  In 
operating  the  mines.  For  himself  the  plain- 
tiff alleges.  In  substance,  that  he  pnformed 
work  and  labor  as  a  medianle  for  the  com- 
pany upon  the  mining  property  at  the  agreed 
and  contract  price  of  $4  a  day  covering  a 
certain  number  of  days  In  April,  Hay,  and 
June,  1915,  totaling  ^0S.80.  against  which 
he  allows  a  credit  of  $67.45  by  supplies  and 
cash,  leaving  a  balance  of  $141.3S.  Tben  fol- 
lows In  the  original  complaint  tills  auc- 
tion: 

"That  plaintiff  performed  the  last  of  said  la- 
bor and  ceased  to  work  on  said  property  on  the 
said  8th  day  of  June,  1015,  and  thereafter,  to 
wit,  on  the  22d  day  of  July,  1915,  duly  preirared 
and  verified  bis  notice  and  claim  of  lien  for  the 
whole  of  said  sum  of  $141.35,  upon  the  whole  of 
said  described  property,  in  the  form  and  manner 
provided  by  law,  and  thereafter,  to  wit,  on  the 
23d  day  of  July,  1915,  duly  &]ed  said  notice  and 
claim  of  lieu  in  the  office  of  and  wltb  t&e  coun- 
ty clerk  of  Union  county,  state  of  Oregon,  who 
then  and  there  duly  recorded  said  notice  and 
claim  of  Uen  In  Book  D,  Record  of  Mechanics' 
Liens  of  said  couuty,  at  page  428  thereof,  where 
said  claim  and  notice  of  lien  ever  since  has  re- 
mained, and  still  remainB,  so  of  record,  that  said 
record  was  and  is  a  record  kept  by  said  clerk 
for  the  purpose  of  recording  therein  such  liens, 
and  that  said  clerk  then  and  there  duly  in- 
dexed the  record  of  said  notice  and  claim  oi  lien 
in  tile  manner  and  as  deeds  and  other  convey- 
ances are  required  by  law  to  be  indexed." 

He  avers  that  no  part  of  the  above-men- 
tioned balance  has  been  paid  1^  the  company 
or  any  one  else,  and  that  the  whole  thereof  re- 
mains due,  together  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  June  8, 
1916,  until  paid,  that  he  paid  $4.20  for  filing 
and  recording  the  lien,  and  that  the  sum  of 
too  Is  a  reasonable  amount  to  be  allowed  him 
a>  attorney's  fee  for  foreclodng  the  lien.  Be 


also  declares  as  assignee  on  21  other  lien 
claims  fbr  latmr  performed  and  materials 
furnished  to  the  defendant  mining  company 
by  other  parties.  The  form  of  pleading  is 
the  same  in  each  count.  A  general  demurrer 
by  the  company  and  Turner  Oliver,  also  de- 
fendant, agolnst  the  original  complaint,  hav- 
ing been  overruled,  they  filed  an  answer  deny^ 
Ing  all  the  allegations  of  each  count  except  the 
corporate  character  of  the  company  and  Its 
ownership  of  the  property  mentioned.  After 
all  the  testimony  was  In  and  the  case  had 
been  finally  submitted,  the  court  pemJtted 
the  plaintiff  to  file  an  amended  complaint. 
The  change  consisted  In  adding  to  the  quot- 
ed allegation  above  set  out  In  eatdi  count 
these  words: 

"A  true  copy  of  said  notice  of  lien  is  hereunto 
attached,  marked  'Exhibit  A,*  and  made  a  part 
of  this  amended  complaint" 

The  answering  defendants  move  to  strike 

out  the  new  pleading  on  the  ground; 

That  it  "does  not  purport  to  add  any  name  or 
to  strike  out  the  name  of  any  party  from  the 
pleading,  and  docs  not  purport  to  correct  any 
mistake  in  the  name  of  any  party  or  a  mistake 
in  any  other  respect,  and  does  not  purport  to 
make  the  pleading  conform  to  any  facts  proved, 
but  substantially  changes  the  cause  of  action 
after  the  case  has  been  tried  and  submitted, 
•  •  •  and  the  court  has  no  jurisdiction  to 
consider  such  pretended  amended  complaint  nor 
any  discretion  to  permit  the  same  to  be  filed, 
and  no  motion  was  attached  to  said  pretended 
amended  complaint  aslung  permission  of  the 
court  to  file  the  same." 

This  motion  was  overruled;  and  afterwards 
the  defendants  who  appeared  answered  the 
amended  complaint  as  before,  traversing  It 
and  setting  up  the  title  of  Turner  Oliver  to 
the  property  by  virtue  of  a  foreclosure  of 
mortgage  upon  the  property.  The  reply  put 
in  issue  all  the  new  matter.  The  court  made 
findings  of  fact  and  conclusions  of  law  fol- 
lowed by  a  decree  which  rejected  the  claims 
assigned  to  plaintiff  by  Rudolph  F.  Peter- 
son, S.  S.  Somervllle,  Gordon  Land,  F.  F. 
Turner  (on  his  second  claim).  Mrs.  J.  R.  Som- 
ervllle, and  Hans  Olseu.  It  allowed  a  por- 
tion of  the  plaintiffs  claim  and  sustained 
the  demands  of  Axel  Wengren,  O.  J.  Bur- 
nett, Charles  Denny,  J.  A  Shlra,  F.  F.  Turn- 
er (on  hia  first  claim).  Cedi  MerriU,  L.  W. 
Becker,  Christy  Nelson,  Earl  Taylor,  R.  E. 
Llndley,  Elmer  Somervllle,  J.  R.  Somervllle, 
W.  W.  DUl,  La  Grande  Grocery  Company, 
and  Sawyer-CIarU  Company,  some  In  full 
and  others  only  In  part  The  mining  com- 
pany and  Turner  Oliver  alone  appealed,  there 
being  no  complaint  of  the  decree  on  the 
part  of  the  plaintiff  or  the  other  defendants, 
the  latter  of  whom  defaulted. 

Turner  Oliver,  of  La  Grande,  for  aiq>el- 
lants.  F.  S.  Iranhoe,  of  La  Grande,  for  re- 
spondent 

BURNETT,  J.  (after  Stating  the  Acts  as 
above).  tH  The  defendants  assign  as  error 
the  overruling  of  their  demurrer  to  the  origl- 
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ml  onnplalnt  and  the  action- of  Uie  court  In 
permitting  the  pialnttff  to  amend  after  tlie 
cause  was  submitted.  Conceding  that  the 
original  eomplaint  was  demurrable  because 
it  itated  mere  ramcluslons  of  law  about  the 
making  and  flUng  of  the  notice  of  lien,  yet 
we  may  set  It  down  as  a  defective  statement 
of  a  canse  of  suit  which  might  be  aided  by 
amendment.  The  matter  In  hand  Is  not  Ulce 
Golden  Rod  Milling  Co.  t.  Gonnell.  l&l  Poc. 
S8S,  where  we  held  that  even  In  an  equity 
nit  the  plaintiff  had  no  right  to  amend  bis 
complaint  after  the  canse  bad  been  sotoiit- 
ted  when  the  change  luTolved  the  averment 
«(  a  new  and  distinct  canse  of  suit.  The 
only  attack  made  upon  the  new  pleading  of 
the  plalnticr  here  was  a  motion  to  strike  out 
the  ume.  which  being  denied,  the  defendants 
answered  It.  It  does  not  appear  that  the 
eridence  required  to  support  the  second  ami- 
plalDt  was  any  different  from  that  offered  to 
^ove  the  first.  Neither  is  It  apparent  from 
the  record  that  the  defendants  were  deprived 
of  any  defense  upon  the  merits  or  that  they 
were  denied  any  opportunity  to  take  addi- 
tional proof.  For  aught  that  the  abstract 
discloses,  the  cause  was  considered  upon  Its 
real  merits  under  the  Issues  formed  by  the 
amended  pleadings. 

[2]  This  being  an  equity  suit  heard  and 
determined  by  the  court,  we  think  the  rul 
of  amendment  should  t>e  applied  more  liber* 
ally  than  In  the  strict  procedure  of  an  action 
at  law,  and  that,  unless  the  defendant  mln- 
lag  company  can  show  that  its  rights  on  the 
real  merits  were  abused,  the  error  is  negllgi- 
Vle. 

(31  The  defendants  also  complain  that  the 
court  erred  In  admitting  in  testimony  each 
of  tbe  22  claims  of  liens,  copies  of  which  are 
attached  to  the  amended  complaint,  for  three 
reasons:  (a)  That  each  of  the  notices  falls 
to  show  that  the  contract  of  employment  was 
made  by  any  one  having  authority  to  bind 
the  defendant  company;  (b)  that  each  of  the 
notices  was  recorded  In  the  record  of  me- 
dianlcs'  Hens,  and  not  in  the  record  of  min- 
en'  liens;  (c)  It  affirmatively  appeared  In  the 
tettbnony  that  neither  of  said  notices  of 
Hen  was  indexed  as  "deeds  and  other  con- 
veyances are  required  by  law  to  he  Indexed" ; 
and  (d)  that  It  was  clearly  shown  toy  the  ev- 
idence that  none  of  said  claims  for  labor  con- 
tained a  true  statement  of  claimant's  demand 
after  deducting  all  Just  credits  and  offsets, 
and  each  of  them  contained  charges  for  mat- 
ters and  things  ottoei  than  for  labor  nptm  or 
in  development  of  the  mining  property  de- 
scribed In  the  complaint  It  Is  reqnlred  by 
section  7440,  U  O.  U,  that: 

mie  county  clerk  shall  record  said  claim  in  a 
hook  kept  for  that  purpose,  which  shall. be  in- 
dexed as  deeds  and  other  conveyances  are  re- 
quired by  law  to  be  Indexed.   •   •   •  " 

In  ttMpett  to  what  are  comnumly  known  as 
meduuUc^  liens,  section  7421,  I*  O.  U,  pro* 
vldea  that: 


"Hie  county  clerk  shall  record  said  claim  la 
a  book  kept  for  that  purpose,  which  record  shall 
be  indexed  as  deeds  and  otiier  conveyances  are 
required  by  law  to  be  indeied." 

Substantially  the  ^ame  language  Is  used 
In  providing  for  the  flling  of  liens  for  la- 
borers' wages  due  from  any  concern  put  In 
the  hands  of  a  receiver.  L.  O.  L.  i  7441. 
The  testimony  In  this  case  coming  from  the 
county  clerk  is  to  the  effect  that  the  book  In 
which  the  claims  in  question  were  recorded 
was  one  kept  for  that  purpose,  although  in 
the  same  volume  mechanics'  Hens  were  like- 
wise recorded,  and  that  In  tbe  book  there 
was  a  direct  and  Indirect  Index  citing  the 
page  whereon  eoch  claim  was  Inscritied. 
This  point  la  ruled  against  the  contention  of 
the  defendants  in  Slover  v.  Bailey,  49  Or. 
426,  90  Pac.  665.  Mr.  Ohlef  Justice  Bean 
there  says: 

"Where  the  t>ook  in  which  a  particular  instrn- 
ment  eball  be  recorded  is  prescribed  by  law,  It 
must  tie  recorded  in  such  book ;  but,  where  no 
particular  book  is  desiKuated,  recording  it  in  any 
book  kept  by  the  officer  for  that  purpose  is 
sufficient,"  dting  authorities. 

Other  precedents  are  these:  Ivey  t.  Daw- 
ley,  60  na.  637,  39  South.  498,  7  Ann.  Cas. 
354;  Farabee  r.  McKerrihan,  172  Pa.  234. 
33  AtL  583,  61  Am.  St.  Rep.  734 ;  Swltzer  v. 
KuaKMS,  10  Iowa,  72,  74  Am.  Dec.  S76;  Mee 
V.  Benedict,  98  Mich.  260,  57  N.  W.  17S,  22 
L.  B.  A.  641.  89  Am.  St  Rep.  543. 

In  Osbom  v.  Logus,  28  Or.  302,  87  Pac. 
4S6.  38  Pac.  190,  42  Pac.  907,  it  was  held.  In 
substance,  that  It  was  unnecessary  for  the 
notice  of  Hen  In  terms  to  connect  the  claim- 
ant with  the  owner  in  a  contract  relatlim. 
It  was  deemed  sufficient  to  follow  the  words 
of  the  statute,  but  that  case  does  not  dis- 
pense with  the  necessity  of  establishing  such 
a  relation  as  a  matter  of  pleading  and  proof 
at  the  trial  either  directly  or  through  an 
agent  who  may  be  avcb  by  virtue  of  the  en- 
actment or  by  appointment  of  the  owner. 
See.  also.  Smith  v.  Wilcox.  44  Or.  823,  74 
Pac.  708,  75  Pac  710,  Lltherlaod  v.  Cohn 
Eleal  Est.  Co.,  64  Or.  71,  100  Pac.  1, 102  Pac. 
303;  EqulUble  Savings  &  Loan  Association 
V.  Hewitt,  66  Or.  329, 106  Pac.  447.  In  fOrm 
we  con^der  tbe  notices  suflident  and  the 
manner  of  Indexing  them  complies  substan' 
tlally-  with  the  directions  of  the  statute  In 
that  a  means  Is  provided  whereto  any  one 
searching  tbe  book  for  a  record  of  Hens  is 
directed  by  tbe  index  to  the  page  where  be 
may  obtain  the  Information  desired.  The 
other  objection  requires  an  examination  of 
the  evidence. 

The  principal  question  In  the  matter  of 
testimony  binges  ui>on  a  time  hook  Introduc- 
ed in  evidence  by  the  plaintiff.  This  was 
produced  by  a  witness,  W.  W.  Dill,  and  be 
alone  gives  to  It  whatever  of  autbentlclty  It 
may  have.  Called  upon  to  testify  aI>out  the 
length  of  time  the  men  were  at  work  and 
when  they  quit,  he  said: 

"Well,  I  would  have  to  go  to  the  data  becaaat 
I  can't  renember  it    Q-  Now,  this  data  yon 
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speak  of,  state  wTint  tbat  is.  A.  Wby,  I  have 
the  time  book  of  the  company.  Q.  Stnte  wheth- 
er you  had  anythinK'  to  ilo  with  the  kcepitiR  of 
the  time  book.  A.  I  ilid.  I  kept  the  time  book 
from  the  20th  day,  1  think  it  was  the  20th  day, 
of  June,  UDttl  the  20th  day  of  Ju]y,  when  I 
left  there.  I  kept  the  time  book  most  of  that 
time.  Q.  Prom  that  data  do  you  know  when 
these  different  men  quit  work  there?  A.  I  do. 
Q.  Now,  Mr.  Dill,  will  you  refer  to  such  data 
aa  foa  nare  and  made  yourself,  tbat  you  can 
testify  from,  as  to  when  Mr.  Stuart  was  there, 
and  when  he  quit  work.  A.  Well,  I  will  have  to 
go  to  the  time  book." 

Then  an  objection  was  sustained  by  the 
court  to  the  effect  that  the  testimony  was  In- 
competent except  durlDg  tbe  time  that  the 
book  was  kept  by  Mr.  Dill  himself,  the  rest 
being  hearsay.  Tbe  question  being  repeated, 
the  witness  said: 

"Mr.  Stuart  left  there  before  I  got  the  time 
book  to  keep  time  with.  •  *  •  Q.  You  have 
knowledge  of  his  working  there,  have  you?  A. 
Oh,  yes;  I  kuow  be  was  there  and  worked.  Q. 
Have  you  any  record  in  your  posBession  that  the 
company  kept,  of  his  time?  A.  I  have  as  far  aa 
the  time  book  is  concerned." 

Objection  was  then  made  to  the  Ume  book 
being  admitted  for  the  reason  that  it  Is  In- 
competent, irrdevaiit  and  immaterial,  and  it 
Is  not  shown  that  he  kept  it  nor  that  It  is 
correct,  but  the  court  admitted  It  in  evi- 
dence. 

[4]  Books  of  account  and  the  like  are  re- 
ceived in  testimony  as  ancillary  to  the  dec- 
laratt<ms  on  oath  of  a  witness  who  either 
knows  the  fact  in  general  and  is  compelled 
to  refer  to  the  books  for  detail,  or  where, 
having  at  one  Ume  knowledge  of  the  fact, 
be  is  compelled  to  refresh  his  memory  from 
them,  or,  falling  in  that,  he  is  able  to  state 
that  he  knew  the  fiict  yrhea  he  made  the 
entry  and  that  It  was  entered  correctly. 
Such  writings  are  not  evidence  per  se.  They 
do  not  prove  themselves,  and  are  not  orig- 
inal evidence  in  the  ftdl  sense  ot  the  word. 
Books  therefore  must  be  authenticated  by  the 
oath  of  some  one  who  made  or  directed  the 
entry  with  authority,  if  living  and  capable 
as  a  witness,  otherwise  by  proof  of  his  hand- 
writing posting  the  entries.  10  B.  C.  L.  1174 ; 
Harmon  v.  Decker,  41  Or.  587.  68  Pac.  11, 
1111,  9S  Am.  St  Rep.  748 ;  Mason  v.  Melfaaae. 
64  Or.  522,  130  Pac.  1134;  Lintner  r.  Wiles, 
70  Or.  850,  141  Pac.  871. 

[I]  Dill  only  testiBea  that  he  kept  the  book 
most  of  the  time  from  June  2(>th  to  the  same 
date  in  the  successive  month.  He  does  not 
even  say  that  he  kept  it  correctly  or  that 
he  had  knowledge  of  the  facts  upon  which 
his  entries  were  founded.  He  docs  not  point 
out  even  what  entries  he  made  for  that 
part  of  tbe  time  that  he  kept  the  book.  The 
greater  portion  of  the  claims  for  which 
liens  are  sought  to  be  enforced  were  founded 
upon  labor  all^^ed  to  have  been  performed 
befbre  he  ever  had  custody  of  tbe  book.  It  is 
true  that  be  says  that  a  few  days  before  he 
aH)eared  in  the  circuit  court  as  a  wit- 
ness he  received  tbe  book  Indirectly  from  the 
secretary  of  the  company  in  Seattle;  but 


there  Is  an  utter  absence  of  any  sworn  tes- 
timony authenticating  it  before  be  received 
it  into  bis  custody.  Under  nil  the  authori- 
ties It  must  be  laid  out  of  the  case  as  evi- 
dence. 

The  following  claims  assigned  to  the  plain- 
tiff depend  entirely  upon  the  translation 
which  Dill  made  of  tbe  time  book  in  question 
to  show  how  long  tbe  original  claimants 
worked  at  the  mine,  viz.:  Axel  Wengren, 
Charles  Denny,  F.  F.  Turner  (first  clnim), 
Cecil  Merrill.  L.  W.  Becker,  Earl  Taylor, 
Elmer  Somerville,  J.  R  Somerville,  and  J.  A. 
Shira.  The  latter  was  a  witness  In  behalf 
of  the  plaintiff,  but  made  no  statement  re- 
specting the  length  of  time  he  himself  labor- 
ed, if  at  all,  or  tbe  character  of  his  serv- 
icca. 

16]  As  to  the  claim  of  F.  F.  Turner,  his 
own  testimony  shows  tbat  be  was  away  from 
the  mine  much  of  the  time,  that  while  there 
he  was  a  mere  caretaker,  and  that  bis  claim 
con^sts  largely  of  hotel  bills  la  La  Grande 
and  Union  while  he  was  thus  absent.  None 
of  his  evidence  brings  him  within  tbe  rule 
laid  down  In  Durkheimer  .v.  Copperopolls 
Copper  Co.,  55  Or.  37,  lO-i  Pac.  895.  holding 
tbat  the  labor  mentioned  in  the  statute  for 
miners'  liens  means  actual  physical  labor 
unequivocally  performed  upon  the  property. 

The  support  of  the  following  claims  does 
not  depend  upon  the  time  book,  for  tbe  claim- 
ants themselves  appeared  In  person  as  wit- 
nesses and  testified  respecting  their  services 
in  kind  nnd  quantity  as  follows:  R  J.  Stu- 
art. $141.35;  O.  J.  BurTiett,  $130.50;  Christy 
Nelson,  $62.72;  R,  E.  Llndiey,  $234.21;  W. 
W.  Din,  $563.40;  La  Grande  Grocery  Com- 
pany, $172.13;  Sawyer-Clark  Company,  $44.- 
58.  No  assignment  of  error  is  made  in  re- 
gard to  the  finding  of  fact  that  these  two 
latter  claims,  being  for  groceries  and  other 
supplies  furnished  for  use  at  the  mine,  were 
true  as  stated  in  the  complaint 

[7]  The  demand  for  Interest  must  be  denied 
on  the  authority  of  Sargent  v.  Am.  Bank 
&  Trust  Co.,  SO  Or.  16, 154  Pac  759.  156  Pac. 
431.  ^e  claims  last  above  mentioned  will 
therefore  be  allowed,  and  a  decree  entered 
foreclostng  the  same  at  those  amounts,  in- 
cluding the  sum  of  $4.20  for  eadi  one  aa  a 
fee  for  filing  and  recording  the  same. 

[1]  The  attorney  fee  wilt  be  fixed  at  9260l 
This  Is  properly  allowed  in  a  lump  sum,  al- 
though founded  on  several  claims.  Bishop 
V.  Henry,  16S  Pac.  237,  decided  May  29,  1917. 
The  other  claims  must  be  dismissed  for  foll- 
ure  of  proof. 

[9]  We  remember,  however,  that  this  la  a 
foreclosure  proceeding,  and  that  tallure  of 
the  lien  does  not  necessarily  involve  the  ac- 
tual validity  of  the  Indebtedness  of  the  de- 
fendant company  to  the  claimants  who  have 
fallen  short  in  the  testimony.  As  to  them, 
therefore,  the  decree  will  be  that  this  suit 
Is  dismissed  without  prejudice  to  the  right 
of  their  assignee  to  recover  from  the  de- 


Digitized  by 


Or3      STODDARD  LUMBER  CO.  T.  OREGON-WASHINOTON  R.  ft  NAV.  00. 


363 


fendAnt  company  by  acticm  at  law  or  otber- 
viae,  as  he  properly  may  be  adviaed. 

BEAN,  J.,  took  no  part  tn  tbe  consldera- 
tton  of  Uiia  ca8& 


(U  Or  399) 

STODDARD  LUMBER   CO.  r.  OREGON- 
WASHINGTON  R.  &  NAV.  CO. 

(Supreme  Court  of  Oregon.   May  20,  1&17.) 

1.  Oabbiers  «=»S6— Cabriaoe  of  Goods— D«- 
uvrsT— DuTT  or  Cabrieb. 

At  common  law,  when  it  became  impossible 
for  a  c<Hnmon  carrier  to  deliver  shipments  in 
•ccordaoce  with  the  contract  of  carriage,  it  was 
its  duty  to  exercise  ordinary  care  and  diligence 
for  the  protection  of  the  property  of  the  owner. 

[Rd.'  Note.— For  other  caaea,  see  CanierB, 
Ceat.  Die.  H  316-322.] 

2.  OiRRisas  ^=>88  —  Cabbiaqb  or  Goods— 
Pailube  to  Deliveb  Goods  to  Coksionob. 

Where  a  cocnmop  carrier  is  unable  to  de- 
Uver  the  goods  shipped  to  tbe  consigDoe,  it  is 
in  daty  to  exercise  due  diligence  to  notify  the 
coD^gnor  within  a  reaaonaUe  time. 

[Ed.  Note.— For  other  Carriers, 
Cent.  Dig.  {§  324-330,1 

3.  Cabkibss  ^904(3)  —  Carbiaqe  of  Goods— 
Failure  to  Deliveb— Notice. 

Where  a  common  carrier  is  unable  to  de- 
Hrer  the  goods  shipped  to  the  coDsignee,  the 
Imrden  is  upon  it  to  show  a  state  of  facts  re- 
lieving it  from  its  duty  to  notify  the  consignor 
within  a  reasonable  time. 

[Ed.  Note.— Vor  other  cases,  see  Carriers, 
Cent.  Dig.  S8  378-385.1 

4.  Cabbtebs  ^=5SB— Carriage  of  Goods— No- 
tice OF  Failubb  to  Deliver, 

Where  goods  are  consigned  by  a  shipper  to 
its  own  order,  with  directions  to  notify  a  person 
Damfd,  upon  failure  of  the  carrier  to  deliver  the 
mwds  it  is  Dot  suffident  that  it  notify  such  per- 
•on.  hot  it  must  notify  the  consit^or,  if  the  bill 
of  lading  shows  tliat  he  ia  the  owner  of  the 
goods. 

IRd.  Note.— For  other  caaea.  sea  Carriers, 
Cent  Dig.  H  316-322.] 

5.  Carriebs  ^=»1T5  —  Cabriagb  of  Goods— 
CoBKECTiNo  Cabbiebs— Notice  of  Nohde- 

UVFRY. 

Where  a  carrier  is  unable  to  deliver  the 
Roods,  which  have  been  shipped  throunb  connect- 
ing carriera,  tbe  Carmack  Amendment  treats 
•nth  carriers  as  if  they  were  controlled  by  a 
on^e  corporation,  and  the  initial  carrier  is  not 
relieved  of  its  duty  to  notify  the  consignor  be- 
amae  the  terminal  carri^  did  not  know  his 
re&idence;  such  carrier  being  chargeable  with 
the  knowledge  of  the  initial  carrier  thereof. 

[Ed.  Note.— For  other  caaes,  see  Oaniers, 
Ceat  Dig.  H  761.  765.] 

&  Oaskiirs  4=986— Cabbiaoe  of  Goods— No- 

nCE  OF  NONDELIVIBT. 
Where  goods  are  shipped  to  the  consignor's 
»der,  with  directions  to  notify  the  purchaser 
of  the  goods,  the  carrier  cannot  extend  crc<lit 
to  such  person,  but  must  e've  notice  of  nonde- 
livery not  later  than  the  day  following  that  on 
vhich  the  goods  were  offered  to  the  purchaser. 

[Kd. .  Note.— For  other  caaea,  see  Carrien, 
Cent  Dig.  Si  316-322.1 

7.  Cabbikrs  ft=>177(3) — Cabriaoe  op  Goods- 
Notice  OF  NORDEUVEBT— CaBMACE  AmEND- 

mekt. 

Under  the  Carmack  Amendment  (Act  June 
29,  1906.  c.  35©1,  J  7,  34  Stat.  595  [U.  S. 


Comp.  St  I&IC,  S  SCOla]),  providing  that  any 
common  carrier,  receiving  property  for  transpor- 
tation from  a  point  in  one  state  to  a  point  in 
another  state,  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss  caused  by  it,  or  by 
any  common  carrier  to  which  such  property  may 
be  delivered,  or  over  whose  lines  such  property 
may  pass,  the  Initial  carrier  ia  liabl*  tat  the 
failure  of  the  terminal  carrier  to  properly  notify 
the  consignor  of  failure  to  deliver  goods  ship- 
ped. 

[Ed.  Note.— For  other  cases,  see  Carricia, 
Cent.  Dig.  H  7i»-789.] 

8.  Apfeai.  and  Ebeob  «=>1050(1)— Rbvibw— 
Harmless  Ebrob. 

In  an  action  against  an  initial  carrier  for 
damages  because  of  the  terminal  carrier's  fail- 
ure to  give  notice  of  nondelivery  of  the  goods 
shipped,  admission  of  evidence  of  the  custom 
of  railway  companies  to  give  notice  when  the 
shipment  cannot  be  delivered,  if  error,  was 
harmless,  where  such  evidence  only  tended  to 
charge  defendant  with  its  legal  duty. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  1068,  1069,  4153,  4157.] 

9.  Cabriers  ®=>S9  —  Carbiaob  of  Goods— 
nondehvebt  of  goods. 

Where  gootis  are  shipped  to  the  consignor's 
order  with  directions  to  notify  purchaser  there- 
of, the  carrier  will  not  be  relieved  of  its  duty 
to  exercise  due  diligence  in  caring  for  goods 
because  of  the  fact  that  the  consignee  ia  derelict 
in  his  duty  to  receive  the  goods. 

[Kd.  Mote.— For  odier  cases,  ne  Garriers. 
Cent  Dig.  K  324r^.] 

10.  Cabriers  €=386— Cabbiaqb  of  Goooa— No- 
tice OF  Nondelivery— Agency. 

Where  goods  are  shipped  to  the  consignor's 
order,  and  the  bills  of  lading  are  sent  to  a  bank 
at  destination,  such  bank  is  the  consignor's  agent 
for  the  purpose  of  presenting  the  draft  only, 
and  not  for  the  purpose  of  receiving  notice  that 
the  goods  cannot  be  ddivered. 

[Ed.  Note.— For  other  caaea,  see  Oarrina, 
Cent.  Dig.  Sg  316-322.] 

11.  Cabbiebs  <@=»04(1)— Gabbxagb  or  Goods- 
Notice  OF  Claiu. 

Tn  an  action  atrainst  a  common  carrier  for 
damages,  due  to  failure  to  notify  consignor  of 
nondelivery  of  goods,  failure  to  present  a  formal 
bill  as  a  claim  for  damages  within  the  time 
limited  in  the  contract  was  not  fatal,  where  de- 
fendant was  notified  in  writing  that  the  con- 
signor had  a  claim  against  them  and  insisted 
upon  its  payment ;  such  notification  having  been 
given  in  due  time. 

[I'-d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  BS  367-3(t9.] 

12.  Appeal  and  Ebrob  «=9l068(4)— Review— 
Harmless  Ebbob— Inbtbuctions. 

In  an  action  against  a  common  carrier  for 
failure  to  notify  the  consigns  of  ntmdelivery, 
an  instruction  that  the  measure  of  damages  was 
the  difference  between  the  market  value  of  the 
goods  when  aoticc  should  have  been  given  and 
their  value  when  it  was  actually  given,  if  er- 
roneous, was  harmless,  where  the  verdict  gave 
the  proper  amount  of  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  422S;  Trial,  Cent  Dig.  11 
484,  558.1 

18.  Carriebs  «s»89  —  Cabbzaoi  op  Goods- 
Notice  or  NONDEUTERT. 
In  an  action  against  a  common  carrier  for 
damages  due  to  failure  to  give  the  consicnor  no- 
tice of  nondelivery,  where  the  bill  of  lading  pro- 
vided that  the  purchaser  should  have  10  days 
within  which  to  pay  for  the  goods,  tbe  duty  did 
not  devolve  upon  tbe  carrier  to  give  notice  of 
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nondelivery  until  after  the  expiration  of  Bucli 
10  days. 

[I'M.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  324-330.) 

14.  Appeal  and  Errob  *»169  — Pbesenta- 
TioN  OF  Grounds— Failube  to  Raise  Ques- 
tion. 

Questions  not  raised  in  the  lower  court  will 
not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  1018-1034.] 

In  Bana  Appeal  from  Circuit  Court,  Ba- 
k&r  County;  GuBtav  Anderson.  Judge. 

Action  by  the  Stoddard  Lumber  Company 
against  the  Oregon-Washington  Ballroad  & 
NavlEWtlTO  Coiupauy.  Judgment  for  [daln- 
tlff,  and  defendant  appeals.  Affirmed. 

This  is  BD  action  brought  to  recover  dam- 
ages sustained  by  plaintiCF's  assignors,  Stod- 
dard Lumber  Company,  a  Utah  corporation, 
and  Shockley  &  McMurren  Lumber  Company, 
by  reason  of  the  alleged  failure  of  a  connect- 
ing carrier  of  the  defendant  to  notify  plain- 
tiff's assignors  of  the  nondelivery  of  ship- 
ments of  box  shooks,  carried  over  the  lines 
of  defendant  and  Its  connecting  carriers,  In 
the  year  3912.  The  complaint  sets  up  five 
causes  of  action.  It  appears  that  plointUf' s 
assignors  had  received  orders  from  Pierce  & 
Maternes,  of  Hotchklss,  Colo.,  for  the  shooks 
In  question,  and  that  pursuant  to  these  or- 
ders the  first  carload  was  shipped  from  Baker, 
Or..  July  20,  1912,  reaching  Hotchklss  on 
August  12th.  The  car  mentioned  In  the  sec- 
ond count  of  the  complaint  left  Baker  August 
2d,  and  reached  Hotchklss  August  14th;  that 
mentioned  In  the  third  count  left  Baker  Au- 
gust 17th,  arriving  at  Hotchklss  Septem- 
ber 7th ;  that  In  the  fourth  count  left  Baker 
August  19th,  and  reached  Hotchklss  Septem- 
ber 4th;  that  mentioned  In  the  fifth  count, 
.being  the  car  sold  by  Sho(^ley  &  McMurren 
Luml)er  Company,  left  Baker  August  10th, 
and  reached  Hotdiklss  August  23d,  The  ship- 
ments were  In  each  case  consigned  to  the  or- 
der of  the  shipper,  and  a  direction  was  writ- 
ten on  the  bill  of  lading  requiring  the  carrier 
to  notify  Pierce  &  Maternes.  The  bill  of  lad- 
ing In  eadi  case  was  handed  by  plalntlfifs 
assignors  to  the  Baker  Loan  &  Trust  Compa- 
ny, by  which  course  It  was  transmitted  to  the 
Bank  of  North  Fork  at  Hotchklss,  Colo.  A 
draft  for  the  purchase  price  accompanied  the 
bin  of  lading,  and  the  Instructions  given  to 
the  Hotchklss  bank  required  It  to  Insist  upon 
payment  of  the  draft  before  surrender  of  the 
bin  of  lading. 

The  goods  In  each  case  reached  Hotchklss 
over  the  lines  of  the  Denver  &  Bio  Grande 
Railroad  Company.  It  Is  conceded  that  this 
carrier  notified  Pierce  &  Maternes,  and  that 
Pierce  &  Maternes  failed  to  take  up  the  bills 
of  lading.  The  defendant  alleges  in  its  an- 
swer that  these  pur(4iasers  promised  from 
day  to  day  that  they  would  secure  the  bills 
of  lading  and  accept  delivery  of  the  goods,  but 
no  evidence  was  offered  in  supiwrt  of  this 


allegation.  No  notice  was  tlvea  plalntifiTs 
assignors  of  the  nondelivery  of  the  goods,  and 
on  September  26th  they  applied  to  the  de- 
fendant at  Baker  to  send  a  tracer  after  the 
shipments.  On  the  following  day.  S^tember 
27tb,  they  were  notified  that  the  box  shooks 
were  still  undelivered  at  Hotchklss.  The 
shooks  were  suitable  for  the  making  of  peacti 
boxes  and  for  no  other  purpose.  At  the  time 
when  they  reached  Hotchklss,  the  evidence 
gaiisfactorlly  shows  an  active  market  for 
peach  boxes,  Justifying  the  conclusion  that.  If 
phiintlflTs  assignors  had  l>een  promptly  noti- 
fied, they  could  have  disposed  of  the  goods. 
About  September  15th  the  peach  crop  In  that 
part  of  Colorado  was  destroyed  by  frost,  and 
thereafter  the  tK>x  shooks  were  unsalable. 
By  the  time  plaintiff's  assignors  were  nbtlfled 
of  the  nondelivery  of  the  goods,  consldemble 
charges  had  accumulated  against  them  for 
freight  and  demurrage.  PlaintlfTs  assignors 
refused  to  pay  these  charges.  The  railroad 
company  thereupon  stored  the  goods  In  the 
vicinity  and  sold  them  during  the  following 
season,  accounting  to  plaintiff's  assignors  for 
the  net  proceeds,  which  were  received  under 
a  stipulation  that  plaintiff  should  not  be 
prejudiced  thereby  in  this  litigati(Mi. 

Plaintiff  claims  the  right  to  charge  the 
defendant  with  the  dereliction  of  Its  connect- 
ing carrier,  under  the  Carmack  Amendment 
to  the  Interstate  Commerce  Law.  The  Jury 
found  for  plaintiff  in  the  Invoice  value  of  the 
shipments,  less  the  sums  which  had  been  paid 
plaintiff's  assignors  on'  the  sale  ot  the  box 
shooks  in  1913.  The  d^ndant  aiveals. 

WiUlam  D.  Biter,  of  S!alt  Lake  City,  Utah 
(James  H.  Nichols,  of  Baker,  on  the  brief), 
for  appellant.  Jcdin  L.  Band,  of  Baker,  for 

respondeat. 

McCAMA'NT,  J.  (after  stating  the  facts  as 
above).  Plaintiff's  right  of  action  In  this  case 
Is  based  wholly  on  Its  contention  that,  where 
goods  cannot  be  delivered  by  a  terminal  car* 
rler  In  accordance  with  the  cwitract  of  trans- 
portation, the  duty  devtrtves  on  such  carrier 
to  notify  the  owner  of  the  goods,  whether  he 
be  consignor  or  consignee.  This  principle  is 
challenged  by  counsel  for  defendant  The 
liability  of  an  Initial  carrier  under  the  Car- 
mack  Amendment  Is  only  that  Imposed  by  the 
common  law  on  Its  ccwinectlng  carrier.  Ad- 
ams Express  Co.  v.  Cronlnger,  226  U.  S.  491, 
511,  33  Sup.  Ct  148.  57  L.  Ed.  314,  44  L.  R. 
A  (N.  S.)  257.  Judson  on  Interstate  Ccan- 
merce  (2d  Ed.)  i  46.  The  common  law  was 
evolved  before  the  days  of  mall  and  tele- 
graphs. We  cannot,  therefore,  expect  to  find 
in  the  common  law  anything  more  than  a 
statement  in  general  terms  of  the  duties  de- 
volving on  a  common  carrier  when  It  be- 
comes Impossible  for  the  carrier  to  deliver 
shipments  In  accordance  with  the  contract  of 
carriage. 

[1]  The  oommon-law  principle  is  that  tn 
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■ndi  case  the  carrier  Is  ctaarged  wltfa  the  duty 
of  wdlnary  care  and  diligence  for  the  protec- 
tloo  of  the  pr(H>ert7  of  the  owner.  4  Elliott 
on  Railroads  (2d  Ed.)  |  1463  ;  2  Hutchinson 
flD  Carriers  (3d  Dd.)  |  714.  What,  then,  Is 
0ie  duty  which  ordinary  care  and  diligence, 
ai  applied  to  the  conditions  under  which  we 
lire,  impose  upon  a  twmlnal  carrier  when 
It  Is  nnsble  to  deUver  a  shlpmoit  at  die  pc^nt 
of  destinatlcmf  The  shipments  so  carried 
interstate  carriers  are  of  great  rariety ; 
aome  of  them  are  perishable,  many  ot  them 
flnctnate  bi  valued  many  of  them  are  valoable 
only  in  limited  territories  and  for  short  sea- 
ions,  and  their  maricetlng  often  requires  apo- 
dal ritill  and  in8tnieU(Hi.  It  is  not  to  be  ex- 
pected that  the  terminal  agents  of  the  carrier 
will  be  advised  in  all  casea  of  the  value  of 
tlie  shipments,  or  of  the  pn^r  method  of 
caring  for  them  and  protecting  thrfr  owners 
frora  loss.  The  Interstate  Commerce  Cmh- 
misslon.  In  the  case  of  Kehoe  t.  NasbrlUe 
Oa,  14  Interst.  Com.  Com'n,  555,  556,  said: 

"It  is  in  the  interest  of  the  piiblic  that  the 
eotudimor  should  be  promptly  notified  when  the 
ihlpment  is  not  deHvered.** 

We  think  the  interests  of  the  carrier  are 
fobeerred  by  a  mle  which  requires  notice  to 
the  consignor  within  a  reasonable  time  after 
the  refusal  or  failure  of  the  consignee  to  ac- 
cept d^very.  A  rule  which  requires  such 
lamnpt  notlflcation  will  be  of  value  in  re- 
leasing the  rolling  stock  of  the  carrier  and 
making  it  available  for  futnre  business.  Or- 
dhiarily,  a  post  card  notification  vonld  be 
aoffldait. 

[t\  There  la  a  omfllct  of  authority  on  the 
question  as  noted  by  this  court  In  Normlle  v. 
Oregon  Ca,  41  Or.  177.  182.  6&  Pac.  928. 
We  think  the  weight  of  authority  sustains 
tbe  principle  ttutt  in  such  ease  the  carrier 
most  exercise  due  dlUgence  to  notify  within 
a  reasonaUe  timft  6  Thompson  <m  Negli- 
gence,! 6622;  12  A.  &  B.  Bn&  of  li.  (2d  Ed.) 
fiST;  Nashville  Ga  v.  Dreyfnss  Co.,  ISO  Ky. 
83S.  ISO  8.  W.  321 ;  American  do.  v.  McGbee. 
MOa.  27.  21  S.  Bi  383;  Alabama  Co.  v.  Hc- 
Keosle,  13a  Ga.  410,  77  S.  E.  647.  4S  L.  B.  A. 
IN.  8.)  18;  Michigan  Ca  T.  HarvlUe,  136  111. 
ApP-  243,  253;  Garrizxo  v.  New  Toric  Co..  66 
Ulec.  Rep.  243. 123  N.  Y.  Supp.  173;  Fine  v. 
Barrett,  81  Misc.  Rep.  234,  142  N.  Y.  Supp. 
833;  Saner  v.  Lehigh  Valley  Co..  150  N.  Y. 
Svf^  077.  TMs  court  is  partially  ctHumlt- 
ted  to  the  doctrine  of  these  authorities.  Mc- 
Oregor  v.  Oregon  Co»  50  Or.  527.  536-637.  03 
Paa  465,  14  U  R.  A.  (N.  S.)  668.  As  ap- 
plied to  tntmtate  shiiHnents,  the  questim  is 
one  of  federal  law,  tmd  the  federal  Supreme 
Court  Is  tbe  final  arbiter.  Its  decisions  trend 
la  the  direction  of  tbe  above  rule.  Hie 
Thames.  14  Wall.  08,  107.  20  Ii.  Ed.  804; 
Korth  Peno.  Co.  v.  Commercial  Bank.  123  U. 
8.  727,  734,  S  Sup.  Ct  266,  31  L.  Ed.  287. 

Vi]  Circumstances  will  doubtless  arise  from 
time  to  time  which  will  relieve  tbe  carrier 
from  this  duty,  as,  tor  example,  whra  the 
evner  of  the  goods  has  no  place  of  abode. 


I  Butler  V.  East  Tennessee  Co.,  8  Lea  (Tenn.) 
32,  34.  The  burden  of  showing  audi  a  atate 

i  of  facts  devolves  on  the  carrier.  The  author- 
ities cited  by  the  defendant  atate  no  consist- 
ent rule.  Some  of  them  hold  that  the  duty 
of  carriers  Is  a  variable  duty,  dependent  up- 
on the  circumstances.  Stenmliont  Koyntime 
V.  Moles,  28  Mo.  243,  24Q;  Manhattan  Ca  T. 
Chicago  Co.,  e  App.  l>lv.  112,  41  ^.  i.  ^diip. 
83,  85;  I^mer  v.  Southern  Express  Co.,  0 
Cold.  (Teun.)  356.  Some  of  the  authorities 
relied  on  by  defendant  Involve  no  question  of 
notice.  Flsk  v.  Newton,  1  Denlo  (N.  Y.)  45.  43 
Am.  Dec.  640 ;  Glnnochlo  v.  Missouri  Co.,  153 
Mo.  App.  SOS,  134  S.  W.  1028.  Others  of  tlie 
authorttlea  dted  sustain  defendant's  conten- 
tions. Hudson  V.  Baxendale,  2  Unrl^ooe  & 
N.  575 ;  Weed  v.  Barney,  45  N.  Y.  344,  6  Am. 
Uep.  06.  These  cases  are  out  of  harmony 
with  the  wel^t  of  American  authority,  and, 
In  our  Judgment,  are  not  sustained  by  sound 
reascMOing. 

The  lower  court  charged  the  Jury  In  the 
case  at  bar  that  the  terminal  carriw  was 
chai^rable  with  the  duty  of  due  diligence  in 
the  protection  of  tbe  property  of  plaintiff's 
assignors,  and  that,  if  the  Jury  found  that 
reasonable  care  of  the  property  required  no- 
tice to  plaintiff's  assignors,  Uien  the  Jury 
should  find  for  ptaintlff  on  this  issue.  We 
think  the  diarge  of  the  court  was  more  fa- 
vorable to  tne  defendant  than  was  warrant- 
ed 1^  the  law, 

[4]  1^  defendant  contends  that  the  above 
principle  la  Inapplicable  to  this  case,  because 
the  gooda  were  consigned  by  the  shipper  to 
its  own  order,  with  directions  to  notify 
fierce  &  Hatemes;  that  1^  this  method  of 
Shipment  the  shi[^>er  made  Pierce  &  Ma- 
temes'  its  Ments  for  the  purpose  of  receiving 
notice;  and  that,  when  the  terminal  carrier 
gave  notice  to  Pierce  &  Matemes,  It  fulfilled 
its  duty  In  the  premises.  This  attention  of 
tbe  defendant  Is  supported  by  the  case  of 
Hardin  v.  Chicago  Co..  134  Mo.  App.  681,  U4 
S.  W.  1117,  1118.  On  this  Issue  plaintiff  re- 
lies largely  on  the  case  of  Nashville  Co.  v. 
Dreyfnss  Co..  150  Ky.  833,  ISO  S.  W.  321. 
The  facts  In  this  case  are  doeely  akin  to 
those  in  the  case  at  bar.  Plaintiff  In  tbe 
Kentucky  case  shipped  goods  frmn  Padncab, 
Ky..  to  I>e  Soto,  Ga.,  consigned  to  Itself,  with 
Instructions  to  notify  R.  Ei  Howe.  Howe 
was  notified  by  the  terminal  carrier  and  re- 
fused to  take  the  goods.  The  carrier  neglect- 
ed to  notify  plaintiff,  and  while  the  goods 
were  held  in  the  carrier's  warehouse  they 
were  destroyed  by  fire.  The  Kentucky  court 
eald: 

"When  tbe  gooda  reached  De  Soto.  Ga.,  and 
R.  E.  Howe,  on  being  notified  of  their  arrival, 
refused  to  accept  them,  it  was  incumbent  upon 
the  carrier  to  notify  Dreyfusa-Weil  Company 
of  this  fact,  for,  if  they  had  been  notified  that 
their  gooda  were  there,  they  might  have  taken 
steps  to  protect  themselves.  The  bill  of  la^i 
showed  that  the  goods  were  the  property  m 
Dreyfnas-Weil  Company.  The  goods  were  con* 
signed  to  their  order.  While  there  is  some  con* 
fiict  in  the  dfidaions  on  the  subject,  the  battu 
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rule  is  that,  where  the  consignee  refuses  to  ac- 
cept the  goods,  the  carrier  must  notify  the  con- 
signor of  this  fact  if  the  bill  of  lading  is  suffi- 
cient to  show  that  he  is  the  owner  of  the  goods. 
This  rule  has  the  approval  of  the  United  States 
Supreme  Court  and  the  Supreme  Court  of  (ieor- 
fia.  Sec  Amer.  Sugar  RcBaing  Co.  v.  McGehee, 
96  Ga.  27,  21  S.  K.  S83;  Hutchinson  on  Carriers 
(3d  Ed.)  i  721.  When  Howe  refused  to  accept 
the  goods,  the  carrier  held  them  subject  to  the 
shipper's  order,  and  notice  to  the  shipper  was 
essential  to  his  protection.  We  therefore  con- 
clude thst  the  Seaboard  Air  Line,  having  failed 
to  notify  Dreyfuss-Weil  Company  of  the  refusal 
of  Bowe  to  accept  the  goods,  was  liable  to  the 
shipper  for  the  subsequent  destruction  of  the 
goods  while  lying  in  its  warehouse." 

We  think  the  case  last  dted  correctly 
states  the  law.  It  appears  from  the  books 
'hat  goods  are  frequently  shipped  consigned 
to  the  order  of  the  shipper,  with  instnietlous 
to  notify  some  one  for  whom  the  goods  are 
Intended.  North  Penn.  Co.  t.  Commercial 
Bank.  123  U.  S.  727,  736,  8  Sup.  Ct.  2li6,  31 
U  Ed.  287;  4  KlUott  on  Railroads,  1427, 
1530;  4  R.  C.  L.  p,  84^.  The  purpose  of 
.shipping  in  this  masiner  Is  plain ;  It  Is  the  in- 
tention of  the  shipper  In  every  such  case  to 
exact  payment  of  the  purchase  price  of  the 
goods  on  delivery.  In  the  case  at  bar  plain- 
tiff proved  without  objection  from  the  de- 
fendant a  general  custom  to  ship  In  this 
maoner,  when  the  shlpi)er  Is  unwllliug  to  ex- 
tend credit  to  the  purchaser  by  whom  the 
goods  are  ordered.  The  answer  shows  af- 
firmatively that  the  purpose  and  effect  of 
shipping  in  this  manner  were  understood  by 
the  defendant. 

[S]  The  defendant  contends  that  It  should 
be  relieved  of  the  duty  to  notify  In.  the  case 
at  bar,  because  there  was  no  evidence  tend- 
ing to  show  that  the  terminal  carrier  knew 
the  residence  of  the  consignor.  The  effect  of 
the  Carmack  Amendment  Is  to  treat  a  line  of 
connecting  carriers  as  If  they  were  owned 
and  controlled  by  a  single  corporation.  The 
terminal  carrier  Is  Chargeable  with  the 
knowledge  of  the  Initial  carrier,  and  it  ap- 
pears from  the  record  in  this  case  that  plain- 
tiff's assignors  had  many  dealings  with  the 
defendant  and  the  defendant  must  have  been 
apprised  of  their  place  of  business.  We 
think,  furthermore,  that  no  carrier  can  be 
held  to  have  fuIflUed  Its  duty  of  due  dili- 
gence in  the  matter  of  notification,  when 
it  has  made  no  effort  to  notify  the  consignor 
at  the  place  where  the  shipment  originates. 

[6]  There  is  no  evidence  of  a  refusal  oo 
the  part  of  Pierce  &  Matemes  to  receive  the 
goods  in  question,  but  the  pleadings  admit 
their  failure  so  to  do.  The  defendant  con- 
tends that  this  drcumstance  differentiates 
the  case  at  bar  from  the  ordinary  case,  and 
that  the  terminal  carrier  was  Justified  in 
assuming  from  day  to  day  that  Pierce  & 
Matcrnes  would  take  the  box  shocks,  thus 
rendering  notification  unnecessary.  We  do 
not  think  that  the  duty  of  notification  arises 
as  a  matter  of  law  immediately  on  the  tender 
of  the  goods  to  the  purchasers,  unless  the 
imrctiflsers  refuse  to  accept  them.   On  the 
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other  hand,  the  carrier  Is  unauthorized  to 
extend  any  appreciable  time  by  way  of  credit 
to  the  purchasers.  The  fact  that  the  goods- 
are  consigned  to  the  order  of  the  shipper  is 
evidence  that  the  shipper  Is  unwilling  to 
extend  credit  to  the  purchaser.  The  princi- 
ples of  the  law  of  agency  forbid  the  carrier 
to  extend  to  the  purchaser  a  credit  which 
the  shipper  was  unwilling  to  grant.  We 
think  the  duty  of  the-  carrier  to  notiftf  Is 
analogous  to  the  duty  arising  under  the  law 
merchant  on  the  dishonor  of  negotiable  paper, 
and  ttiflt  therefore  the  notification  should  not 
be  (feferred  beyond  the  day  following  that  on 
which  the  goods  are  offered  to  the  purchaser. 

[7]  Plaintiff  finds  no  fault  with  anything 
done  by  the  defendant,  ba^ng  Its  right  of 
recovery  wholly  on  the  liability  of  the  defend- 
ant under  the  Carmack  Amendment  to  an- 
swer for  the  fault  of  the  Denver  &  Rio 
Grande  Railroad  Company,  the  terminal  car- 
rier. The  defendant  contends  that  the  Oar- 
mack  Amendment  is  Inapplicable  to  such  a 
complaint  as  that  made  In  the  case  at  bar. 
The  amendment  In  question,  in  so  far  as  It 
is  material  to  the  present  case.  Is  as  follows  r 
"That  any  common  carrier,  railroad,  or  trans- 
portation company  rectiving  property  tor  trans- 
portation from  a  point  in  one  state  to  a  point 
ID  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  ihaU  be  liable  to  the  lawful 
holder  thereof  for  any  luss,  damage,  or  Injury 
to  such  property  caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whoso  line  or  lines  luch  property  may  pass." 
34  Stat.  p.  505. 

The  defendant  cites  Norfolk  Co.  v.  Stuar^» 
Co.,  109  Va.  184.  63  S.  E.  415-417;  Ho- 
gan  V.  Union  Pacific  Co.,  91  Kan.  783,  13J>- 
Poc.  397.  These  authorities  seem  to  sus- 
tain the  defendant's  contention,  but  the  con- 
struction of  this  statute  Is  a  federal  ques- 
tion, and  the  United  States  Supreme  Court 
has  construed  it  New  York  Oo.  v.  Peninsula 
Exchange.  240  U.  S.  34,  37,  36  Sup.  Ct  230, 
231  (60  L.  Ed.  511.  L.  R.  A.  1917A,  193). 
This  was  an  action  for  damages  arising  from 
delay  in  the  tran^rtatlon  of  merchandise. 
It  was  contended  that  the  initial  carrier  was 
not  liable,  inasmuch  as  no  Injury  had  been 
done  to  the  goods,  and  the  case  therefore  fell 
without  the  operation  of  the  amendment. 
The  court  said : 

"We  need  not  review  at  length  the  conadera- 
tions  which  led  to  the  adoption  of  this  amend- 
ment. These  were  stated  in  Atlantic  Coast  line 
V.  Riverside  MiUs.  219  U.  S.  18tl,  199-203  [31 
Sup.  Ct.  164,  55  U  Eli.  167,  31  U  R.  A.  (N.  S.l 
7].  It  was  there  pointed  out  that,  along  with 
Biugleness  of  rate  and  continuity  of  carriage  in 
through  ahipments,  there  had  grown  up  the  prac- 
tice of  requiring  specific  stipulations  limiting  the 
liability  of  eadi  separate  comi)any  to  its  own 
part  of  the  through  route,  and,  as  a  result,  the 
shipper  Could  look  to  the  initial  carrier  for  rec- 
ompense only  'for  loss,  damage  or  delay'  oc- 
curring on  its  own  line.  This  burdensome  eitu- 
ation'  was  'the  matter  which  Congress  undertook 
to  regulate.'  *  *  *  The  rule,  said  the  conrt 
in  defining  the  purpose  of  the  Carmack  Amend- 
ment, 'is  adapted  to  secure  the  rights  of  tiie 
shipper  by  securing  unity  of  transportatioa  with 
unity  oi  reaponability.'  *  *  *  It  is  now  in^ 
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Atfi  that  Congress  failed  to  accomplish  this 
ptnmoant  object;  that  while  uoitr  of  respon- 
■ibility  was  secured,  if  the  goods  were  injured 
in  the  course  of  transportatioD  or  were  not  de- 
HTered.  the  statute  did  not  reach  the  case  of  a 
failure  to  transport  with  reeaonaMe  dispatch. 
In  such  case  it  is  said  that,  although  there  is  a 
through  shipment,  the  shipper  must  still  look  to 
the  particular  carrier  whose  Dfglect  caused  the 
delsj.  We  do  not  tUok  that  the  language  of 
the  amendment  has  the  inadequacy  attributed 
t»  It  ITie  words  'any  loss,  damage,  or  injury 
to  such  property'  caused  by  the  isitial  carrier  or 
hj  any  connecting  carrier  are  comprehensive 
raough  to  embmce  all  damnges  resulting  from 
■ny  failure  to  discharge  a  carrier's  duty  with 
mprct  to  any  part  of  the  transportation  to  the 
agreed  destinatiOD.  It  is  not  necessary,  nor  is 
it  natural,  in  view  of  the  genem]  purpose  of  the 
Matitte,  to  take  the  words  'to  the  property'  an 
liniiting  the  word  'damage'  as  well  as  the  word 
'injury,'  and  thus  as  rendering  the  former  whol- 
ly superfluous.  It  fs  said  that  there  is  a  different 
rfspoDsibility  on  the  part  of  the  carrier  with 
rojxxrt  to  delay  from  that  which  exists  where 
there  is  a  failure  to  carry  safely.  Bat  the  dif- 
ference is  with  respect  to  the  measure  the 
carrier's  obligation;  the  duty  to  transport  with 
msonable  dispatch  is  none  the  less  an  integral 
part  of  the  normal  undertaking  of  the  carrier. 
And  we  can  gather  no  intent  to  unify  otAy  a 
portion  of  the  carrier's  responsibility." 

The  Initial  carrier  was  held  liable  for  the 
damage  sustained.  For  further  authoritative 
construction  of  thlsleplslntion  Oeoi-gla  Co. 
V.  BUsh  Milling  Co..  241  U.  S.  190, 194,  36  Sup. 
Ct  Ml,  00  I*  Ed.  948.  and  Cleveland  Co.  v. 
DetUebach,  2.39  U.  S.  588,  36  Sup.  Ct  377,  60 
Ll  Ed.  453.  Under  the  construction  which  has 
been  placed  by  the  federal  Supreme  Court  on 
the  Carmack  Amendment,  we  are  clear  that 
the  defendant  is  chargeable  with  the  neglect 
of  the  Denver  &  Rio  Grande  Railroad  Com- 
paoy  to  notify  plaintiff's  assignors. 

[t]  The  defendant  contends  that  there  was 
error  In  admitting  evidence  of  the  custom  of 
railway  companies  to  give  notice  when  a  ship- 
ment cannot  be  delivered.  The  evidence  ob- 
jected to  tended  only  to  charge  the  defend- 
ant witli  the  duty  devolving  upon  it  under 
the  law,  and  Its  admission  was  therefore 
harmless  error,  if  error  at  all. 

[I]  The  defendant  strenuously  contends 
that  it  was  the  duty  of  plaintiff's  assignors 
to  be  present  at  Hotchkiss  to  receive  the 
goods.  Many  of  the  authorities  announce 
the  doctrine  that  the  duty  of  the  consignee 
to  receive  and  that  of  the  carrier  to  deliver 
are  correlative  duties,  equallj-  binding  on  the 
parties.  An  examination  of  tliese  authorities 
discloees  the  fact  that  the  doctrine  so  an- 
nounced is  Incidental  to  the  determination  of 
the  question  of  when  the  liability  of  the  car- 
rier as  an  insurer  terminates.  It  is  held  that 
the  consignee  cannot  extend  the  period  In 
wUdi  the  carrier  is  an  Insurer  by  failure  to 
take  the  goods  when  the  carrier  Is  ready  to 
deliver  them.  2  Hutchinson  on  Carriers  (3d 
Ed.)  I  723.  It  does  not  follow  that  the  fail- 
ore  of  the  consignee  to  take  the  ^khIs  works 
a  fHfelture,  or  relieves  the  carrier  of  its 
dn^  to  exercise  due  diligence  In  caring  for 
Chem. 

[II]  It  is  next  contended  that  the  bank  at 
HotefakiBS  was  the  ^nt  of  irialntUTs  as* 


slgnors,  and  that  therefore  the  knowledge  of 
the  bank  was  the  knowledge  of  plaintiff's  as- 
signors. Inasmuch  as  this  bank  knew  that 
the  drafts  drawn  on  Pierce  &  Matemes  were 
not  taken  up  and  the  bills  of  lading  were  not 
surrendered.  It  is  argued  that  plaintiff  is 
chargeable  with  this  knowledge.  It  Is  alleged 
In  the  complaint  that  plalntlCTs  assignors 
sent  the  respective  drafts,  with  bills  of  lad- 
ing attached,  to  the  Hotchkiss  bank,  with 
proper  Instructions.  These  allegations  are 
admitted  by  the  answer.  We  think  that  the 
pleadings  admit  that  the  Hotdikiss  bank  was 
the  agent  of  plalntlfTs  assignors.  3  R.  O.  L. 
pp.  CIO,  622,  624;  1  Mecheiu  on  Agency  (2d 
Bd.)  §§  332,  333,  337  ;  31  Cyc.  1597;  Bank  v. 
Triplett.  1  Pet.  25,  7  L.  Ed.  37;  Wilson  v. 
Smith,  3  How.  763,  769-770,  11  L.  Ed.  820. 

"It  is  a  familiar  and  well-settled  rule  that,  as 
to  third  parties,  notice  to  an  agent  while  acting 
within  the  scope  of  his  authority  is  notice  to 
the  principal.  But  it  is  equally  as  well  settled 
that  such  notice,  in  order  to  bind  the  priiicipa), 
must  relate  to  the  bnsliicss  or  transnctinn  in 
reference  to  which  the  agent  is  authorized  to 
act  for  and  on  behalf  of  his  principal,  and  to 
matters  over  which  his  authority  extends.  Story 
on  Agency,  $  IIS;  Uecbem  on  Agency,  §  71S. 
If  it  relates  to  a  matter  over  which  the  agent 
has  DO  authority,  and  concerning  which  he  is 
not  authorized  to  act  for  his  principal,  although 
be  may  be  en  agent  for  other  purposes,  it  will  not 
affect  the  principal  or  be  binding  on  him."  Pen- 
noyer  v.  Willis.  26  Or.  S.  36  Pac.  560,  46  Am. 
SL  Itest.  564.  • 

The  antbority  of  the  Hotchkli»  bank  ex- 
tended only  to  the  collection  In  each  case  of 
■the  draft  and  the  surrender  of  the  bill  of  lad- 
ing. It  bad  no  idiy^cBl  control  orer  tbe  goods 
or  authority  to  deliver  tbem.  There  Is  no  evi- 
dence that  It  had  any  knowledge  as  to  tbe 
whereabouts  of  the  frel^t,  and,  If  It  bad,  sucb 
knowledge  cannot  be  Imputed  to  plalntlfTs  as- 
signors, because  It  would  be  without  tbe  scoiw 
of  the  agency.  Tbe  goods  should  not  have  been 
delivered  by  the  terminal  carrier  without  sur- 
render of  the  Mil  of  lading,  but  our  attention 
has  been  directed  by  the  authorities  dted  In 
the  briefo  of  these  parties  to  a  number  of 
cases  where  goods  have  been  delivered  by 
the  carrier  without  demanding  tne  bill  of 
lading.  See,  for  exan4»le,  Geoi^a  Co.  t. 
Bllsh  MUUng  Co.,  241  U.  S.  190,  86  Sop.  Ct 
541,  60  h.  Ed.  948.  It  may  be  that  the  knowl- 
edge Imputable  to  plalntlfTs  assignors  that 
the  drafts  were  unpaid  and  tbe  bills  of  lad- 
ing unsurrendered  was  enough  to  create  sus- 
picion in  thdr  minds  that  tbe  goods  bad  ncA 
been  delivered,  but  we  think  tbe  doctrine  of 
constmctlve  notice  Is  InappUcable  to  this 
case.  The  defendant's  connecting  carrier 
neglected  to  notify  tbe  shippers.  It  cannot 
excuse  its  neglect  by  showing  that  they  could 
have  secured  the  information  in  question  by 
inquiry  from  some  (Hie  else.  If  tbe  shipper 
has  actual  knowledge  of  tbe  nondelivery  of 
tbe  shipment  the  carrier  will  be  absolved 
from  liability.  2  Hutchinsoo  on  Carriers  (3d 
Ed.)  {  721 ;  Manhattan  Co.  v.  Chicago  Co.,  0 
App.  TMv.  172,  41  N.  Y.  Supp.  83,  85 ;  Wlen 
V.  New  York  Ca,  166  App.  Dtv.  706,  162  N. 
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Y.  Snpp.  IM.  TbU  Is  as  tar  as  the  author- 
ities KO. 

[Ill  The  defendant  asked  a  directed  ver- 
dict as  to  the  third  count  in  the  complaint, 
Ml  the  sronnd  that  no  dalm  liad  been  present- 
ed with  reference  to  the  shipment  covered  by 
this  count  until  April  22.  1913.  The  bill  of 
lading  In  question  provided  that: 

"Olaims  for  lose,  damaprp.  or  delay  must  be 
made  in  writing  to  the  carrier  at  the  iwint  of 
delivery  or  at  the  point  o£  origin  within  four 
months  after  delivery  of  the  property,  or.  in 
case  of  failure  to  make  delivery,  then  within  four 
montba  after  a  reasoDable  time  for  delivery  haa 
elapKed.  fnleas  daims  are  so  made,  the  carrier 
■bul  not  be  liable." 

It  is  true  that  no  formal  UU  stating  in 
dtdlars  the  damages  of  plalntifTB  assignors 
was  presented  to  the  d^endant  until  April 
22. 1913;  but  under  dates  Qf  December  19  and 
December  22,  1912,  the  defendant  was  noti- 
fied in  writing  diat  plaintiff's  assignors  bad 
such  a  claim  and  Insisted  upon  Its  payment. 
These  letters  were  spedflc  as  to  the  shipment 
in  question,  and  gave  defendant  the  prelimi- 
nary information  necessary  to  a  proper  Inves- 
tigation of  the  facts.  These  letters  were  a 
sufficient  assertion  of  the  claim,  within  the 
construction  placed  upon  tlie  clause  in  gues- 
tlon  by  tlie  federal  Supreme  Oourt  Georgia 
Co.  V.  Blish  Milling  Co..  241  U.  S.  190,  30 
Sup.  Ct.  S41,  045.  00  Ia  Bd.  04& 

[12]  The  defendant  challenges  the  correct- 
ness of  the  Instruction  given  by  the  lower 
court  on  the  measure  of  damages: 

"If  you  find  for  plaintiff,  the  measure  of  dam- 
agros  for  you  to  determine  from  the  evidence 
should  be  the  difference  between  the  market  val- 
ue of  the  goods  at  Hotchkiss,  Colo.,  at  the  time 
the  owner  should  have  been  notified  of  their 
arrival  r.nd  nondelivery,  if  due  care  had  been 
taken,  and  the  market  value  the  goods  had  at 
same  place  at  or  about  the  time  the  shipper  did 
receive  such  notice  and  was  offered  opportunity 
to  receive  the  goods.  You  will  ascertain  the 
value,  the  market  value  of  the  goods  at  Hotch- 
kiss, Colo,,  at  the  time  when  the  plaintiffs  pred- 
ecessors should  have  had  notice  of  the  nonde- 
livery, and  ascertain  the  value  of  the  goods 
when  the  shippers  were  actually  informed  that 
the  goods  had  beea  received  and  not  delivered, 
and  the  difference  in  those  values  would  be  the 
measure  of  damages,  if  you  find  defendant  was 
neglifrent  under  the  instructions  heretofore  giv- 
en and  that  the  plaintiff  is  entitled  to  damages, 
and  fnim  the  amount  .you  thus  arrive  at,  if 
you  find  for  the  plaintiff,  you  will  deduct  the 
amoHDt  it  is  admitted  was  paid  to  the  plaiotifTs 
predecessors,  and  state  that  balance  In  your  ver- 
dict." 

It  is  cont^ded  that  this  Instruction  Is 
error,  because  there  was  no  evidence  in  the 
record  as  to  the  market  value  of  the  box 
shooks  at  the  time  when  notice  was  given 
plaintiff's  assignors.  The  record  sufficiently 
shows  the  market  value  of  the  shocks  at 
the  time  when  they  were  shipped,  but  it  ap- 
pears affirmatively  that  there  was  no  mar- 
ket for  them  subsequent  to  September  10, 
1912.  The  case  of  Hardin  v.  Chicago  Co., 
134  Mo.  App.  6S1.  114  S.  W,  1117,  1118.  sus- 
tains the  defendant's  contention  that  it  is 
error  to  Instruct  the  Jury  to  measure  dam- 
afei  Iqr  tlw  market  raltw  when  there  la  no 


evidence  of  market  value  A  careful  reading 
of  the  foregoing  instruction  given  by  the 
lower  court  indicates  that  the  court  corrected 
himself  as  to  the  point  in  question,  and  that 
the  Jury  must  have  understood  that  tlie 
measure  of  damages  would  be  the  difference 
between  the  market  value  of  the  goods  when 
plaintiff's  predecessors  should  have  had  no- 
tice and  their  value  when  notice  was  actually 
given.  Tliere  was  but  little  evidence  in  the 
record  tending  to  show  what  was  the  value 
of  the  goods  when  notice  was  given.  One 
of  plaintiff's  witnesses  testified  that  they 
had  some  value,  but  the  only  testimony  tend- 
ing to  fix  this  value  In  dollars  is  the  amount 
which  was  secured  for  the  box  shooks  when 
sold  under  the  direction  of  the  Denver  & 
KIo  Grande  Railroad  Company  in  1913.  It 
Is  apparent  from  the  verdict  that  the  jury 
gave  credit  for  this  amount,  and  we  thluk, 
therefore,  that  the  error,  if  any,  in  the  in- 
struction of  the  court,  was  harmless,  within 
the  rule  announced  In  Lemler  v.  Bord,  SO 
Or.  224.  228-230,  156  Pac.  427,  1034. 

[13]  There  remains  a  single  question.  It 
la  alleged  In  the  answer: 

"That  It  was  tlie  shipper's  intention  that 
Pierce  &,  Maternes  should  have  at  least  10  days 
to  take  up  the  bill  of  lading  after  the  arrival  of 
the  car,  lor  it  notifie^l  both  Pierce  &  Maternes 
and  the.bnnk  that  a  discount  of  2  per  cent,  would 
be  allowed  if  the  draft  were  paid  within  10  days." 

'  As  to  the  first,  second,  and  fourth  counts 
In  the  oomplnint,  the  testimony  sustains  this 
allegation.  It  clearly  appears  that  the  three 
cars  of  rfiooks  referred  to  In  these  counts 
were  sold  on  a  contract  under  which  Pierce 
Sc  Maternes  were  allowed  10  days  in  which 
to  make  payment,  and  were  given  a  cash  dis- 
count of  2  per  cent,  if  they  paid  within 
that  time.  As  to  the  fifth  count,  while  the 
allegation  is  identical,  the  proof  Is  that  the 
purchasers  were  allowed  60  days'  time  with- 
in which  to  make  payment.  The  defendant 
is.  of  course,  limited  to  Its  allegations,  and 
cannot  avail  Itself  of  proof  unsupported  by 
Its  pleading.  The  record,  therefore,  would 
seem  to  show  that  Pierce  &  Maternes  were 
allowed  10  days  within  which  to  pay  the 
dmfts  and  take  up  the  bills  of  lading  for 
the  cars  reaching  Hotchkiss  August  12th, 
14th,  and  23d  and  September  4th.  The  ter- 
minal carrier  was  not  chargeable  with  neg- 
lect In  failing  to  notify  the  shipper  until  after 
the  expiration  of  the  10  days  In  question. 
As  to  the  cars  reaching  Hotchkiss  August 
12th,  14th,  and  23d,  it  was  competent  for  the 
Jury  to  find  that  a  notice  given  the  shipper 
at  the  expiration  of  10  days  from  the  arrival 
of  the  cars  would  have  averted  the  loss; 
but  such  a  conclusion  cannot  have  been 
reached  by  the  jury  with  reference  to  the 
car  which  reached  Hotchkiss  on  September 
4th.  The  evidence  is  that  the  market  broke 
In  the  middle  of  September;  it  would  have 
taken  at  least  two  days  for  a  notice  by  maU 
to  reach  plaintiff's  assignors. 

[141  We  think  It  clear  therefore,  that  de- 
ftedant  was  entitled  to  prevail  aa  to  tho- 
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ctose  of  action  set  up  In  the  fourth  count  of 
tbe  complaint.  If  the  defendant  had  moved 
tor  a  directed  verdict  as  to  this  count,  Its 
motion  would  have  been  well  taken.  No 
toeb  motion  was  made,  nor  was  the  question 
otherwise  raised  In  the  circuit  court  This 
court  Is  exercising  appellate  Jurisdiction;  its 
pTOTlnce  Is  to  review  questions  raised  in  the 
lower  court;  unless  questions  are  raised 
there,  they  are  not  reviewable  here.  United 
States  Co.  v.  Marquam,  41  Or.  391,  405,  69 
Pac.  37.  41;  State  v.  Anderson,  10  Or.  448; 
State  T.  Abrams,  11  Or.  169,  8  Pac.  327. 

Od  the  whole  case  the  record  fails  to  show 
lererslMe  error,  and  the  judgment  la  af- 
fnued. 


MORGAN  T.  JOHNS. 

(Sopreme  Ooart  of  Oregon.     May  22,  1917. 
Rehearins  Denied  June  19,  1917.) 

1.  Appeal  and  Ebbob  ®s»18&(3)— Record— 
Matters  to  be  Shown— Exceptions  to 
RiiLirto. 

Tbougb  Ta  O.  L.  S  172,  provides  that  no 
nception  need  be  taken  or  allowed  upon  any 
dmx'oo  or  matter  of  law  when  the  same  is  en- 
Invd  In  the  Jonmal  or  made  wholly  on  matters 
la  writinr  and  on  file  In  court,  where  defenrlant's 
bill  of  exceptions  did  not  disclose  any  objection 
b;  him  to  the  ruling  denyins  his  motion  for 
judgment  of  nonsuit,  such  ruling  could  not  be 
■wignwJ  as  a  reason  for  reversal,  since  the  rul- 
ing was  not  made  wbdly  upon  written  data  be- 
fore the  circuit  court;  the  bill  of  exceptions 
must  not  only  show  what  the  ruling  was,  but 
also  that  the  party  appealing  objected  to  the 
decision  when  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {$  1162^.  115».] 

2.  CoKpoEATioNs  «S9123(16>— Stock— PuDOB 
01  Sale— Just  Case. 

In  an  action  for  conversion  of  corporate 
stock,  the  question  whether  the  deposit  of  the 
■todt  with  defendant  was  a  piedge  or  sale  ktld 
for  tfae  jary. 

8.  CoRPORATioras  «=>123riS)  —  Stock  —  Con- 

VEBSION  BT  PlBDOEB— DAUAOE. 

Id  an  action  for  conversion  of  corporate 
stock  is  the  pledgee,  though  the  stock  was  not 
known  in  the  market,  and  so  was  without  mar- 
ket value,  plaintiff  could  recover  the  actual  val- 
ue of  the  stock. 

1  Corporations  <S=3l23(15)— Stock— Plkoob 
—Conversion— I  NBTRDCTioN. 
In  an  actioq  for  conversion  ot  corporate 
■tock,  an  instruction  that  a  pledge  is  a  transfer 
personalty,  as  security  for  a  debt  or  other 
obluation,  which  the  pledgee  has  a  right  to  re- 
pMge  without  the  pledgor's  consent,  but  that 
tbe  oew  transaction  would  not  change  the  char- 
acter of  the  chattels  as  being  hypothecated  for 
debt,  was  proper  as  an  expanded  statement  of 
die  doctrine  once  a  pledge  always  a  pledge  until 
it!  status  has  been  changed  by  the  foredosure 
«  further  contract. 

6.  PuDOEs  ^3l— Continuance  as  Such. 

A  pledge  Is  always  a  pledge  until  its  status 
bu  been  changed  by  foredosure  or  further  con- 
tract of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Die.  H  1,  4,  5.] 

1  Corporations  ®=9l23(14)  —  Stock  —  Con- 
version BT  PLEDOBE. 
If  corporate  stock  was  pledged  to  defendant 
oaly  to  secure  a  debt,  he  had  no  authority  to 


sell  the  stock  outright,  and  if  ho  did  so  there 
was  a  conversion  renderinR  him  liable  to  the 
pledgor  for  the  reasonable  value  of  the  stock, 
not  exceeding  the  sum  mentioned  in  the  com- 
plaint. 

7.  Corporations  «=»123<12>— CoNVBRSroK  op 
Pledqbd  Stock — Refusal  op  Tendeb. 

If  corporate  stock  was  pledged  as  security 
with  defendant,  and  plaintiff,  tbe  pledgor,  ten- 
dered or  offered  to  pay  the  debt,  being  at  tbe 
time  able,  ready,  and  willing  to  make  the  pay- 
ment, defendant's  lien  on  tbe  stock  was  discharg- 
ed, and  bis  refosal  to  return  the  stock  was  a 
conversion  rendering  him  liable  to  plaintiff  for 
the  reasonable  value  of  the  property,  not  ex- 
ceeding the  amount  stated  in  the  complaint. 

8.  Corporations  ^=>123(15>— Stock— Conver- 
sion BY  Pledoeb— Dam  AO  e»— Mitigation— 
Pleading. 

If  defendant,  charged  with  conversion  of 
plaintifTs  corporate  stock,  had  wholly  made  way 
with  the  stock,  tbe  only  metho<I  by  which  he 
could  put  in  as  a  defense  plaintiTs  indebtedness 
to  him,  to  B(>rure  which  the  stock  was  pledged, 
was  to  plead  it  in  mitigation  of  damages. 

9.  Trial  ^2.52(20)— I  nsteuction— Applica- 
bility to  Evidence. 

In  an  action  for  conversion  of  corporate 
stock,  an  instruction  that  the  jury,  if  they  found 
for  plaintiff,  should  give  verdict  for  damages  for 
a  sum  equal  to  the  reasonable  market  value  of 
the  stock,  was  erroneous,  where  there  was  no 
evidence  as  to  the  reasonable  market  value  of 
the  stock,  which  bad  never  been  known  on  the 
market. 

[Ed.  Note.— F(w  other  cases,  see  Trial,  Cent. 

Dig.  §  610.] 

10.  Corpobationb  €=3l23(lfi)  —  Stock  — 
PLBDaE—CoNVBBSioN— Value. 

In  an  action  for  conversion  by  pledgee  of 
corporate  stock  which  had  never'  been  known 
on  the  market^  the  court  improperly  limited  the 
Jury  to  a  consideration  of  the  reasonable  ouurket 
value  of  the  assets  of  the  corporation  in  arriving 
at  a  just  valuation  of  the  stock  ;  since  not  only 
the  value  of  the  company's  assets,  but  also  the 
amount  of  its  indebtedness,  must  t>e  considered. 

11.  Appeal  and  Error  «=»n2^DBTEBHiNA- 

TioN— Ascertain  I  NO  Damages. 
On  appeal  in  an  action  for  conversion  ot 
corporate  stock  which  had  never  been  on  the 
market,  wherein  the  court  improperly  limited 
the  jury  to  a  consideradou  of  the  reasonable 
market  value  of  the  company's  assets  in  arriv- 
ing at  a  just  valuation  of  tbe  stock,  the  Supreme 
Court  will  not  support  verdict  for  plaintiff  by 
attempting  to  ascertain  the  correctness  of  the 
verdict  by  computation  of  figures  shown  in  the 
testimony  as  the  amount  of  the  company'a  in- 
debtedness and  the  valuation  of  its  assets. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  4441.  4442.] 

In  Banc  Appeal  tram  Circuit  Court,  Un- 
Um  County;  J.  W.  Knowles,  Judge. 

Action  by  Thomas  Moi^n  against  James 
Johns.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  reversed,  and 
cause  remanded. 

This  action  Is  one  in  tbe  usual  form  charg- 
ing the  defendant  with  tbe  conversion  of 
15  shares  of  stock  in  the  Union  County  Farm 
Company,  a  corporation,  of  the  value  of  |9,- 
812.50,  the  property  of  the  plaintiff,  to  his 
damage  In  that  sum.  The  answer  denies 
the  whole  complaint,  except  as  otherwise 
stated,  and  then  in  substance  avers  that  tbe 
plaintiff,  being  tbe  owner  of  the  stock  men< 
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tioned,  sold  the  same  to  a  brother  of  the  de- 
fendant, taking  from  the  vendee  an  option  to 
reimrchase  It  on  a  certain  date  at  a  stipulat- 
ed price,  and  that  this  transaction  consti- 
tutes the  conversion  described  as  a  cause  of 
action.  Substantially  the  reply  controverts 
the  defendant's  pleading  so  far  as  Inconsis- 
tent with  the  complaint,  and  in  addition 
thereto  declares: 

'That  plaintiff  at  no  time  bargained  and  sold 
said  certificate  of  stock  to  John  G.  Jolina,  and 
has  never  at  any  time  seen  said  John  O.  Johns, 
and  did  not  know  of  said  John  G.  Jotuu  UDtil 
about  the  20th  day  of  March,  1914 ;  that  oo  lien 
as  claimed  by  said  Juhn  U.  Johns  or  by  defend- 
ant has  ever  been  foreclosed,  and  on  the  Ulid 
day  of  March,  1015,  plaintiff  in  writing  offered 
to  pay  defendant  and  said  John  G.  Johns  the 
sum  of  $1,440.  which  is  the  sum  of  $l,:j82.73, 
with  interest  tnereon  from  the  said  10th  day  of 
December,  1913,  until  tfae  date  of  said  offer  of 
payment;  that  the  defendant  thereupon  refused 
to  return  the  said  certi&cate  of  stock  upon  de- 
mand by  this  plaintiff,  and  still  refuses  ao  to 
do." 

The  outcome  of  a  Jury  trial  was  a  Judg^ 
ment  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

Tlios.  H.  Crawford,  of  La  Grande  (Craw- 
ford &  Eakln,  of  La  Grande,  on  the  brief), 
for  appellant  George  T.  Cochran  and  Colon 
R.  Eberhard,  both  of  La  Grande,  for  re* 
spimdent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  At  the  close  of  the  plaintiff's 
case  the  defendant  moved  for  a  Judgment  of 
nonsuit  which  was  denied,  and  this  Is  as- 
signed as  error.  On  the  other  band,  tbe  plain- 
tiff points  out  that  the  bill  of  exceptions  does 
not  disclose  any  objection  by  the  defendant 
to  this  ruling,  and  hence  that  It  cannot  be  as- 
signed as  a  reason  for  reversal,  maintaining 
that  It  is  not  error  alone,  but  a  mistake  to 
which  an  exception  has  been  regularly  taken 
that  will  avail  the  appellant  in  this  court 
The  defendant  seeks  to  avoid  this  ailment 
by  reference  to  the  statute  which  says: 

"No  exception  need  be  taken  or  allowed  to  any 
derision  upon  a  matter  of  law,  when  the  same 
is  entered  in  the  journal,  or  made  wholly  upon 
matters  in  writing  and  on  lile  in  the  court."  L. 
O.  L.  §  172. 

The  defendant  urges  that  the  written  bill 
of  exceptions  fulfills  this  rule  of  procedure 
so  that  the  decision  is  Indeed  made  upon 
matters  In  writing  and  on  Qle  In  tbe  court. 
We  cannot  concur  in  tWs  view,  because  the 
ruling  was  not  made  wholly  upon  written 
data  then  before  the  circuit  court  When  It 
was  made,  the  determination  of  the  applica- 
tion for  nonsuit  depended  mainly  upon  the 
oral  testimony  which  the  Judge  had  heard, 
and,  although  that  has  been  reduced  to  writ- 
ing by  the  official  stenographer  since  then, 
and  appears  In  ccrtlfled  form  attached  to  the 
bill  of  exceptions,  yet  It  does  not  alter  the 
situation  as  It  existed  before  the  circuit  court 
when  the  motion  was  denied.  The  recitals 
of  tbe  bill  of  exceptions  relate  to  matters  al-. 
ready  past  wben  that  docnmrat  was  framed. 


It  narrates  that  the  defendant  objected,  or, 
in  other  words  demurred  to,  the  sufficiency 
of  the  plaintiff's  testimony,  but  It  does  not 
appear  therefrom  that  any  objection  was 
made  to  the  ruling  of  the  court  on  tbe  mo- 
tion for  a  nonsuit  This  much  to  settle  the 
question  of  practice  suggested  by  tbe  dis- 
cussion to  which  allusion  has  been  made. 
In  brief,  the  bill  of  exceptions  must  not  only 
show  what  the  ruling  was,  but  also  that  the 
party  appealing  objected  to  the  decision  at 
the  time  It  was  made. 

[2]  On  the  merits,  however,  the  determina- 
tion of  the  motion  for  a  nonsuit  was  correct; 
for  we  find  in  the  report  of  the  testimony 
sent  up  for  the  purpose  of  explaining  tbe 
matter  that  there  was  enough  to  taKe  to  the 
Jury  the  question  of  whether  tbe  deposit  of 
the  stock  with  the  defendant  was  a  pledge  or 
a  sale.  The  statement  of  tbe  defendant  tbat 
he  had  taken  the  shares  as  collateral,  as  re- 
lated by  the  witness  Holmes,  and  bis  other 
admission  to  the  same  witness  that  the  stock 
had  been  pledged  to  him  for  the  loan,  are 
sufUctent  In  themselves  to  support  tbe  rul- 
ing on  tbe  motion.  This  bdng  tme,  It  ellml- 
nates  from  our  consideration  the  error  as- 
signed on  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant  at  tbe  close  of  all 
the  testimony. 

IS]  From  the  evidence  It  appears  that  Mor- 
gan was  the  owner  of  an  undivided  third  of 
a  tract  of  agricultural  land  in  Union  county, 
the  remainder  of  whlcb  was  the  property  of 
the  wife  of  the  defendant,  for  whom  the  lat- 
ter was  acting.  This  realty  was  heavily  in- 
cumbered. Tbe  plalntur  had  farmed  the 
same  during  ttie  crop  year  of  ISiiS,  and  when 
settlement  of  their  affairs  was  made  at  thp 
end  of  tile  season  be  lacked  $1,282,73  of  hav- 
ing money  enough  to  pay  Us  share  of  tbe  ex- 
penses and  what  was  due  at  tbe  time  upon 
the  Incumbrances.  It  seems  that  tbo  de- 
fendant arranged  to  advance  that  money  for 
him.  In  connection  with  the  transaction, 
they  formed  the  corporation  mentioned  In 
the  complaint,  and  qne-thlrd  of  tbe  capital 
stock,  16  shares,  was  Issued  to  the  plaintiff. 
Bis  contentifMi  is  that  he  pledged  tfae  same 
to  the  def»dant  to  be  used  in  raising  money 
to  pay  his  balance  of  the  Indebtedness ;  while 
tbe  latter  maintains  that  the  pUttntlff  8<dd 
the  stock  absolutely  to  the  person  named  In 
the  answor  as  vendee.  As- all  this  was  done 
concurrently  with  tbe  formation  of  the  com- 
pany, naturally,  there  could  be  no  mark^ 
value  of  the  stodi,  for  there  had  been  no  sale 
for  the  same.  In  that  ccmnectlon  the  d^end- 
ant  requested  the  court  to  charge  the  Jury 
thus: 

"I  further  instruct  you  that  there  ia  no  evi- 
dence in  this  case  upon  the  question  of  the 
market  value  of  this  stock,  or  as  to  whether  or 
not  it  bad  a  market  value,  and  that.  If  you  find 
for  the  plaintifE  in  this  case,  you  can  only  find 
for  nominal  damages— that  is,  cme  cent,  or  we 
dollar,  or  some  nominal  sum." 

It  was  no  error  to  refuse  this  InstmctUm, 

because  It  excluded  from  tbe  oonsidaratlon  of 
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tbe  jury  the  actual  reasonable  value  of  the 
stodc,  although  It  was  not  known  In  the  mar- 
ket, and  hence  could  not  have  what  Is  called 
market  value. 

[4, 5]  The  defendant  takes  exception  to  a 
duurge  of  the  court  to  the  effect  that  a  pledge 
1b  a  transfer  of  personal  property  as  a  securi- 
ty for  a  debt  or  other  obligation  which  the 
pledgee  has  m  right  to  repledge  without  the 
pledgor's  consent,  but  that  this  new  trans- 
action would  not  diange  the  character  of  the 
chattels  as  b^g  bypothecated  tor  debt  Tbe 
principle  is  that  once  a  pledge  always  a 
Idedge  nntU  tbe  status  of  tbe  same  has  been 
dianged  by  foreclosure  or  further  contract 
of  the  parties.  As  between  the  litigants  the 
InstmcUon  was  an  amplified  statement  of 
this  doctrine,  and  is  not  subject  to  criticism 
oo  that  ground. 

[I]  Tbe  same  precept  applies  to  the  farther 
darge  of  which  the  defendant  complains  and 
which  states,  in  substance,  that  if  tbe  stock 
was  pieced  to  the  defendant  only  to  secure 
tbe  money  with  which  to  repay  hlnwlf,  he 
would  have  no  authority  to  sell  the  same  out- 
ri^  and  if  he  did  it  would  constitute  a  con- 
version calling  for  a  verdict  for  the  plaintiff 
for  the  reasonable  value  of  tbe  pledge^  not 
exceeding  the  sum  mentioned  in  the  com- 
plaint 

There  is  asedgned  as  errw  also  tbe  Instruc- 
tion of  the  court  to  tbe  purport  that,  if  the 
Dbares  were  pledged  as  a  secniity,  and  the 
plaintiff  had  twdered  or  offered  to  pay  tbe 
debt,  being  at  tlie  time  able,  ready,  and  wIU- 
taig  to  make  the  payment,  the  lien  of  the  de- 
fendant would  be  discharged,  and  bis  refusal 
to  return  tbe  pledge  would  be  a  conversion 
thereof  on  account  of  which  tbe  jury  should 
find  tor  tbe  plaintiff  for  tbe  reasonable  value 
of  tbe  property,  not  exceeding  tbe  amount 
stated  In  tbe  complaint. 

[7]  The  conduct  of  tbe  defendant  as  de- 
scribed in  that  instruction  does,  indeed,  con- 
state a  omverslon,  because  It  la  the  exer- 
dte  of  an  unjnstlflable  control  over  the  plaln- 
tUTs  property  in  derogation  of  bis  title  to 
tlie  sam&  The  jAalnt  of  the  defendant  Is 
that  the  court  left  out  of  consideration  tbe 
amount  of  the  debt  for  whl<^  tbe  shares  were 
pledged.  The  defendant,  however,  Is  in  no 
podtiw  to  complain  of  this,  for,  as  stated  by 
Mr.  Oiief  Justice  Bean  in  Springer  v.  Jen- 
Uds,  47  Or.  502,  84  Pac.  479 : 

"The  defendants  cannot  luvokc  this  rule,  ber 
cause  tbe;  hare  not  pleaded  tbe  amouDt  due  on 
the  mortgage  in  mit^ation  of  damages." 

[I]  If,  indeed,  the  defendant  has  wholly 
made  way  with  the  plaintiff's  property  and  Is 
charged  wUh  tbe  same  in  trover,  the  only 
method  by  whicAi  he  can  pnt  In  the  Indebted- 
ness as  a  defense  is  to  plead  it  in  mitigation 
of  damages,  as  taught  by  Springer  v.  Jenklna, 
supra.  In  this  case  there  Is  no  attempt  to 
state  any  such  defense.  Tbe  complaint,  on 
tbe  one  band,  charges  direct  conversion.  The 
answer  denies  this.  Mo  mention  whatever 
of  indebtedness  la  made  in  the  defendant's 
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pleading.  For  want  of  this  he  has  no  stand- 
ing to  complain  of  this  Instruction;  for  it 
conforms  to  the  pleadings  made  by  the  par- 
ties. A  good  reason  for  requiring  the  indebt- 
edness charged  against  a  chattel  to  be  aver- 
red In  mitigation  of  damages  for  conversion 
of  the  property  is  that  otherwise  the  Jury 
might  actually  deduct  tbe  amount  of  tbe 
debt,  and  there  would  be  nothing  in  the  rec- 
ord which  the  debtor  could  plead  in  bar  of  a 
subsequent  action  to  recover  it.  On  the  oth- 
er hand,  if  the  claim  is  litigated  in  the  trover 
acticHi  by  way  of  reducing  tbe  damages,  the 
resulting  Judgment  will  protect  the  debtor 
from  farther  exactions. 

The  remaining  error  assigned  by  the  de- 
fendant la  predicated  upon  this  direction  giv- 
oi  to  the  Jury  at  the  trial: 

"I  further  Instruct  you  that,  if  you  find  for 
the  plaintiff,  you  should  give  your  verilict  for 
damages  in  a  sum  equal  to  the  reasonnble  mar- 
ket value  of  said  shares  of  stock  at  the  time  of 
conversion,  if  any,  or  within  a  reasonable  time 
thereRfter,  and  if  you  find  that  the  said  shares 
of  stock  have  do  market  value,  then,  in  ascer- 
taining their  reasonable  value,  you  will  consider 
the  reasonable  market  value  of  the  assets  of 
said  corporation,  if  any,  in  arriving  at  the  rea- 
sonable value  of  said  stuck,  if  any,  and  Jour 
verdict  should  be  for  such  amount  as  you  may 
find  said  stock  to  b^  reasonably  worth." 

{9]  This  chai^  was  materially  erroneous 
In  the  first  place  there  was  uo  evidence  aboui 
the  reasonable  market  value  of  tbe  stock,  for, 
as  we  have  seen,  it  had  never  been  known  on 
the  market  It  then  remains  to  consider  the 
rule  by  which  to  determine  Its  reasonable 
value. 

[10]  The  court  was  wrong  in  limiting  the 
Jury  as  It  did  to  a  consideration  of  the  rea- 
sonnble  market  value  of  the  assets  of  the 
corporation  In  arriving  at  the  just  valuation 
of  tbe  stock.  We  have  almost  daily  instances 
of  corporate  concerns  which  have  considera- 
ble assets,  but  whose  Indebtedness  far  ex- 
ceeds the  worth  of  the  property.  It  Is  com- 
mon sense  to  say  that  tbe  value  of  tbe  stock 
of  the  institution  would  be  nil  under  those 
circumstances.  In  such  an  Investigation  we 
must  necessarily  consider  not  only  the  value 
of  the  .issets,  but  also  the  amount  of  the  in- 
debtedness. The  instruction  was  also  bad  in 
this  respect 

[11]  Tbe  plaintiff,  however,  diarges  that 
the  correctness  of  the  verdict  can  be  ascer- 
tained by  computation  of  figures  shown  In  tbe 
testimony  as  to  tbe  amount  of  indebtedness 
and  the  value  of  the  land.  We  cannot,  how- 
ever, determine  from  the  record  whether  tbe 
Jury  took  the  opinion  of  the  witnesses  as  to 
the  worth  of  the  realty  at  the  highest  price 
mentioned  in  the  evidence  and  then  deducted 
the  amount  of  tbe  Indebtedness,  or  whether 
they  merely  discounted  the  estimate  of  the 
witnesses  without  reference  to  the  debt  if 
tbey  did  tbe  latter,  it  would  strictly  conform 
to  the  Instruction  of  the  court  as  to  the  for- 
mula for  ascertaining  the  reasonable  value 
of  tbe  shares.  There  Is  a  diversity  of  views 
of  the  testimony  either  one  of  which  might  be 
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assumed  as  a  starting  point  In  calculating 
the  proper  ralue  of  the  stock  to  be  assessed 
In  a  verdict,  and  It  Is  possible  that  a  resolt 
might  be  figured  from  some  of  these  bases 
substantially  equivalent  to  the  one  set  down 
by  the  jury.  It  Is  Impossible,  however,  for  us 
safely  to  enter  upon  such  a  quest  on  the  rec- 
ord t>efore  us.  The  trial  by  jury  is  the  prop- 
er method  for  solution  of  the  question. 

For  this  mistake  In  directing  the  jury  In 
effect  to  consider  only  the  assets  of  the  con- 
cern in  assessing  the  value  of  its  stock,  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded for  further  pnx^edings. 


<84  Or.  131) 

STATE  LAND  BOARD  v.  LEE  et  aL 

(Supreme  Court  of  Oregon.   June  6,  1917.) 

1.  LmrrATioR  ot  Actions  4=911(1)  —  Stat- 
DTKS— Applicability  to  State. 

It  Is  a  rule  that  tbe  goverunient  is  not  includ- 
ed in  a  general  statute  of  limitatims  unless  ex- 
pressly  or  by  necessary  implication  included. 

[Eld.  Noter— For  other  cases,  we  Llmitaticn  fit 
Actions,  Cent.  Dig.  H  35,  3(J.] 

2.  linciTATiON  or  Actions  ^ll(l)— Stat- 
otes—Applicabilitt  to  State. 

Ahbougb  the  state  is  not  named,  If  it  ap- 
pears that  it  is  tbe  real  party  in  interest,  a  lim- 
itation statute  which  does  not  expressly  or  by 
necessary  implication  include  the  stats  will  not 
be  permitted  to  operate. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  8S  35.  36.] 

8.  Constitutional  L^aw  ^121^)— Obuqa- 

TiON  OF  Co  ntbacts— State. 
The  state,  like  a  private  person,  is  prohibit- 
ed from  impairing  tbe  obligation  of  a  contract 
entered  into  by  it. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
al  Law.  Cent.  Dig.  S9  285,  304.-311.] 

4.  CoNSTmmonAL  Law  ^171  —  lupAnnto 

ObLIQATION    of    CONTBACTS  —  STATtlTS  0» 

Limitation. 
A  pure  statute  of  limitation  affects  tbe  rem- 
edy, and  not  the  debt,  and  does  not  impair  any 
i^^tion  imposed  by  contract 

[Ed.  Note.— Fmt  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  |  606.] 

5.  LniiTATioN  OF  Actions  ^>11(1l)  — EPiat* 
UTE8  —  Applicability  to  Statb — *'Beal 
Pabtt  in  Interest." 

Under  Imytb  1913,  pp.  fiSO,  681,  H  1.  2,  8. 

Sroviding  that  no'  mortgage  upon  real  estate 
eretofore  or  hereafter  given  shall  be  a  lien  or 
incumbrance  after  the  expiration  of  ten  years, 
etc.,  does  not  apply  to  the  foreclosure  by  state 
land  Imard  of  a  mortgage  given  to  secure  mon- 
eys borrowed  from  tbe  irreducible  school  fund ; 
tbe  state  l>eing  the  real  party  in  interest,  al< 
though  proceedings  are  in  the  name  of  the  state 
land  board. 

[Ed.  Note.— For  other  cases,  see  Limitatloa  of 
Actions,  Cent  Dig.  §S  35,  30. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Real  Party  in  Inter* 
est] 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County ;  J.  W.  Knowles,  Judge. 

Suit  by  tbe  State  Land  Board  against 
Mary  B.  Oabom  Lee,  formerly  Mary  E.  Os- 
bom,  and  others.    From  a  decree  award- 


ing partial  relief,  the  State  Land  Board  aiw 
peals.  Decree  modified. 

This  Is  a  suit  to  foreclose  a  note  and  mort- 
gage given  to  the  'state  land  board  by  George 
H.  Osbom  and  his  wife,  Mary  B.  Osbom. 
The  note  Is  dated  October  13,  1902,  recites 
that  it  Is  for  $700  "borrowed  on  acconnt 
of  the  irrediK^ble  school  fand,"  bears  In- 
terest  at  the  rate  of  0  per  cent,  per  annum, 
and  by  its  express  terms  became  due  "one 
year  after  date."  The  note  was  secured 
by  a  mortgage  on  4S0  acres  of  land  In  sec- 
ttons  10  and  15  of  a  designated  township. 
No  payments  were  made  on  ttie  principal 
of  the  note.  Payments  were  made  on  the 
Interest  from  time  to  time,  the  last  payment 
being  on  March  19,  1013,  when  the  interest 
was  satisfied  to  August  6,  1912. 

The  land  in  section  15  was  conveyed  to 

E.  T.  Raster  and  C.  J.  Forsstrom  on  Angnst 
7,  1911,  while  the  remainder  of  the  mort* 
gaged  premises  was  acquired  by  Ed  Lee  aud 

F.  M.  I.«e  prior  to  December  20,  1915,  when 
this  suit  was  commenced  by  the  state  land 
board.  The  present  owners  of  the  land  pur- 
chased with  notice  of  tbe  mortgage;  and 
hence,  if  the  mortgage  is  enforceable  against 
the  mortgagors,  It  Is  likewise  enforceable 
against  the  subsequent  purchasers  ot  tbe 
land. 

The  defendants  resisted  the  attempt  to 
foreclose  the  mortgage  by  interposing  chapter 
304,  Laws  1913.   The  statute  reads  thus: 

"Section  L  No  mortgage  upon  real  estate 
now,  heretofore  or  hereafter  given,  shall  be  • 
lien  or  incumbrance,  or  of  any  effect  or  validity 
fw  any  purpose  whatsoever,  after  the  expiration 
of  10  years  from  tbe  date  of  the  maturity  of  the 
obligation  or  indebtedness  secured  or  evidenced 
by  such  mortgage,  or  from  tbe  date  to  which  the 
payment  thereof  has  been  extended  by  agreement 
ot  record.  If  the  date  of  tbe  maturity  of  such 
obligation  or  indebtedness  is  not  disclosed  by 
tbe  mortgage  itself,  then  tbe  date  of  the  execu- 
tion of  such  mortgage  shall  be  deemed  the  date 
of  tbe  maturitr  of  the  obligation  or  indebtedness 
secured  or  evidenced  by  such  mortgage. 

"Sea  2.  After  10  years  have  elapsed  from  the 
date  of  tbe  maturity  of  any  mortgage  upon  real 
estate,  as  herein  provided  in  section  1  of  this 
act  such  mortgage  shall  conclusively  be  presum- 
ed to  be  paid,  satisfied  and  discharged,  and  no 
action,  suit  or  other  proceeding  shall  be  main- 
tainable for  tbe  foredosure  of  l£e  same. 

"Sea  3.  This  act  shall  not  take  effect  until 
tbe  first  day  of  January,  A.  D.  1914;  after 
which  date  the  same  shall  be  hi  full  tWA." 

The  trial  court  awarded  a  Judgment 
against  the  makers  of  the  note  for  the  prin- 
cipal and  Interest  due.  an  attorney's  fee 
and  costs  aud  dlshnrsements;  but  a  decree 
foreclosing  tbe  mortgage  was  refused  on  the 
theory  that  the  lien  of  the  mortgage  was  re- 
leased on  January  1.  1914.  lAe  state  land 
board  appealed. 

Colon  R.  Eberbard,  of  La  Grande,  and 
Geo.  M.  Brown,  Atty.  Gen.  (I.  H.  Van  Win- 
kle, Asst  Atty.  Gen.,  on  the  brief),  for  ap- 
peUant  C.  H.  Finn,  of  La  Grande  (B.  J. 
Kitchen,  of  La  Grande^  on  tbe  brieOt  tot 
respondents. 


«9»For  othw  oasn  sat  ■ame  tople  and  KBT-MUlCSra  la  aU  Kcy-Munbwsa  Dlgssta  sad  iBtess 
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HARRIS.  J,  (after  etatlng  the  fticts  as 
above).  It  la  conceded  that  the  payment 
of  interest  tolled  the  statute  of  Umttaticms 
u  against  the  note,  and  that  therefore  the 
pUIntifr  Is  entitled  to  a  Judgment  for  what- 
ever snms  may  be  dne  on  the  nota  Sec- 
000  ^  L.  O.  li.  The  defendants  contend, 
bowerer,  that  chapter  304.  Laws  1913,  bars 
the  plaintiff  from  enforcing  the  lien  of  the 
ntortj^ice.  The  parties  did  not  make  any 
iKreement  of  record  extending  tbe  time  for 
ptrmeot;  more  than  10  years  expired  from 
the  date  of  the  maturity  of  the  note  before 
tbe  commencement  of  this  suit;  and  hence 
tlie  mortgage  cannot  be  foreclosed  if  diap- 
ter  304.  Laws  1913.  Is  available  to  the  de- 
fendants, althon^  the  note  which  the  mort- 
gage was  designed  to  secure  can  be  reduced 
to  a  money  Jodgroent.  The  qneiErtlon  for 
final  decision  is  whether  the  statute  applies 
to  mortises  glv«i  to  secure  moneys  bor- 
rowed from  the  irreducible  school  fund. 
The  defendants  argue  that  chapter  304  la  a 
ttatute  of  limitation,  and  that  the  language 
of  the  enactment  Is  sufficiently  comprehen- 
Eive  to  embrace  mortgages  given  to  the  state 
land  board  to  secure  money  borrowed  from 
tbe  irreducible  school  fund.  Tbe  plaintiff 
CMtenda  that  this  is  In  reality  a  suit  by  the 
■tate,  and  that,  if  chapter  in)4  is  assumed  to 
be  a  statute  of  limitation,  it  does  not  em- 
brace the  state  for  the  reason  that  the  state 
is  neither  expressly  mentioned  nor  tndaded 
bj  necessary  implication. 

[11  Stated  In  broad  terms,  it  Is  a  rule  of 
nniversal  recognition  that  the  government  is 
not  Included  In  a  general  statute  of  limitation, 
naless  It  is  expressly  or  by  necessary  Impli- 
cation included.  This  rule  Is  said  to  be 
founded  upon  the  legal  Action  expressed  In 
the  maxim.  "Nullum  tempus  occurrlt  regi." 
However,  it  is  not  necessary  to  predicate 
this  salutary  precept  npon  any  fiction,  since 
ionnd  reason  for  the  rule  is  found  In  the 
tict  that  as  a  matter  of  public  policy  it  Is 
necessary  to  preserve  public  rights,  revenues, 
and  property  from  Injury  and  loss  by  the 
negligence  of  public  officers.  State  v.  Warn- 
er Valley  Stock  Co.,  56  Or.  283,  308.  106  Pac. 
780.  108  Pac.  861 ;  United  States  y.  Nash- 
ville. C.  &  St.  L.  Ry,  Co.,  lis  U.  S.  120, 
«  Sup.  Ct.  1006,  30  L.  Ed.  81;  Catlett  v. 
People.  151  111.  16,  37  N.  E.  805;  State  v. 
Fleming,  19  Mo.  607;  Blazler  v.  Johnson,  11 
Neb.  404,  9  N.  W.  543;  Gibson  v.  Chouteau, 
13  Wall.  92,  20  L.  Ed.  534;  State  v.  School 
Dtst,  34  Kan.  237,  8  Pac.  208;  Buswell  on 
Limitations  and  Adverse  Possession,  $  97; 
19  A.  &  E.  Ency.  Law  (2d  Ed.)  188;  25  Cya 
1006  ;  36  Cye.  1171. 

For  tbe  purpose  of  avoiding  the  common- 
law  rule  exempting  the  government  from 
limitation  statutes,  the  Legislature  passed  a 
lUtute  in  1862  which  provided  that: 

"Tbe  limitations  prescribed  in  this  title,  ahall 
■pplf  to  actions  brought  in  the  name  of  tbe 
•Utc,  or  any  county  or  other  public  cori>oratioD 
tbeniB,  or  nr  its  Mo^t,  in  the  wune  maimer 


as  to  actions  by  prhrata  partlea.**  Seetton  13, 
Deady's  Code. 

This  statute  remained  unchanged  until 

1903,  when  the  Legislature  amended  It  so  as 

to  read  thus: 

"The  iimitaticm  prescribed  In  this  title  shall 
not  apply  to  actimis  broazht  in  the  name  of  the 
state,  or  any  county,  or  (rther  i>ot>lic  corporation 
therein,  or  fm-  its  l>enefit.  •  •  •  "  Section  13, 
L.  O.  L. 

Another  section  proTldedl  that  a  suit  shall 
only  be  commerced  within  the  time  limited 
to  commence  an  action.  Section  391,  L.  O.  L. 
Pr<»n  1862  until  1903  statutes  of  limitation 
applied  ijo  the  state  and  private  persons  alike, 
for  the  sole  reason  that  the  state,  actli^ 
throng  its  Legislature,  had  expressly  con- 
sented that  limitation  statutes  be  made  ap- 
plicable to  the  commonwealth. 

That  the  Legislature  recognized  tbe  exist- 
ence of  the  common-law  rule  exempting  the 
government  Is  conclusively  proved  by  the 
passage  of  the  act  of  1862,  because,  if  the 
commoU'law  rule  did  not  at  that  time  pre- 
TOlt  In  this  Jurisdiction,  then  the  enactment 
of  the  statute  of  1862,  so  far  as  made  appli- 
cable to  the  state,  was  a  work  of  superero- 
gation ;  and,  moreover,  whenever  the  courts 
applied  the  bar  of  a  statute  of  limitation  to 
an  action  prosecnted  by  the  state,  they  did  so 
only  because  the  limitation  statute  had  been 
made  apiAlcable  to  the  state  by  an  express 
legislative  enactment.  State  t.  Baker,  24  Or. 
141,  146,  33  Pac.  S30 ;  Schneider  t.  Hntchln- 
son.  35  Or.  253,  254.  67  Pac  324,  76  Am.  St. 
Rep.  474 ;  Wallowa  County  t.  Wade,  48  Or. 
253,  260,  72  Pac.  703;  State  t.  Portland  Gen. 
Elec.  Co.,  52  Or.  602,  619,  95  Pac.  722,  96 
Pac.  160;  State  t.  Warner  VaL  Stock  Co., 
56  Or.  288.  806,  106  Pac.  780,  108  Pac.  861; 
Silverton  v.  Brown,  63  Or.  418,  424.  128  Pac; 
45;  State  v.  Warner  VaL  Stock  Co..  68  Or. 
466,  471.  137  Pac.  740.  Had  the  Legislature 
merely  repealed  sectlim  13  in  1903,  the  repeal 
would  of  Itself  have  restored  the  common- 
law  rule  which  had  been  suspended  since 
1862  (State  ex  ret.  Goodman  t.  Halter,  149 
Ind.  292,  47  N.  S.  666,  49  N.  B.  7);  but  the 
common-law  rule  was  first  revived  and  then 
reinforced  1^  an  exiKess  l^lslattve  declara- 
tion that  statutes  of  limitation  shall  not  ap- 
ply to  actions  brot^t  in  the  name  of  the 
state  or  for  its  benefit  The  history  of  sec- 
tion 13  is  helpful  in  ascertaining  the  legisla- 
tive purpose  concerning  the  statute  of  1913. 
In  1862  tbe  state  adopted  the  policy  of  sub- 
mitting itself  to  limitation  statutes,  bat  sab- 
sequently  In  1903  the  state  concluded  that  a 
different  policy  would  tie  better  and  accord- 
ingly declared  that  it  would  no  longer  sub- 
mit Itself  to  limitation  statutes.  Chapter 
304,  Laws  1013,  does  not  contain  any  words 
expressly  including  the  state  nor  does  Its  Ian* 
guage  necessarily  tmp^  that  the  state  Is  in- 
dnded.  When  viewed  in  the  light  of  the  pre- 
viously declared  policy  of  the  state,  the  act 
of  1913  Is  devoid  ot  any  suggestion  wbatem, 
and  much  less  a  necessary  implication  that 
the  state  is  Induded. 
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[2]  Although  the  state  la  not  a  party  plain- 
tiff eo  nomine,  nev'^theless,  If  tbe  suit  Is  in 
truth  for  the  benefit  of  the  state,  and  If  It  Is 
the  real  party  in  Interest,  a  statute  of  limi- 
tation will  not  operate  against  the  common- 
wealth. Even  in  the  absence  of  a  statute 
like  section  13,  h.  O.  L.,  the  court  will  ex- 
amine tbe  record,  and  if  it  appears  that  the 
state  Is  the  real  party  In  Interest,  a  limita- 
tion statute  which  does  not  expressly  or  by 
necessary  Implication  include  tbe  government 
will  not  be  permitted  to  operate  against  the 
state.  State  Bank  v.  Brown,  1  Scam.  (2  Hi.) 
106;  Commonwealth  v.  Baldwin,  1  Watts 
(Pa.)  54,  2Q  Am.  Dec.  33;  Glover  v.  Wilson,  6 
I'a.  290;  Eastern  State  Hospital  v.  Graves, 
105  Va.  151,  52  S.  E.  837,  3  L.  R.  A.  (N.  S.) 
746,  8  Ann.  Cas.  701 ;  Black  v.  Chicago,  B.  & 
Q.  R.  Co.,  237  111.  COO.  86  N,  E.  1065 ;  People 
v.  Kerber,  152  Cat  731,  93  Pac  878,  125  Am. 
St.  Rep.  93 ;  Sixth  Dlst.  Agr.  Ass'n  v.  Wright, 
154  Cal.  119,  97  Pac.  144;  United  States  v. 
Beebe,  127  U.  S.  338,  8  Sup.  Ct.  1083,  32  L. 
Ed.  121;  State  ex  rel.  Goodman  v.  Ualter, 
149  Ind.  202,  47  N.  E.  665,  49  N.  E.  7;  Hill 
T.  Josselyn,-13  Smedes  &  M.  (Miss.)  597; 
Wasteney  r  Schott,  58  Ohio  St.  410,  51  N. 
£}.  34. 

Having  determined  that  chapter  304,  I<aws 
1913,  does  not  Include  tbe  state,  and  having 
concluded  that,  if  the  state  Is  the  real  party 
In  Interest,  the  statute  Is  not  available  to 
the  defendants,  even  though  the  state  land 
board  ia  the  nominal  plaintiff,  we  must  now 
direct  attention  to  the  origin  and  functions 
of  the  state  land  board  and  to  the  history 
of  the  Irreducible  school  fnnd  in  order  to  dis- 
cover whether  this  suit  Is  for  the  benefit 
of  the  state. 

The  act  of  Congress  approved  February  14, 
1859,  c.  33. 11  Stat.  383,  admltUne  Oregon  to 
statehood,  offered  to  the  commonwealth  sec- 
tions 16  and  36  In  every  township  of  public 
lands  In  the  state  for  the  use  of  schools.  Ar- 
ticle 8, 1  2,  of  the  state  Constitution  provides 
that: 

"The  proceeds  of  all  the  lands  which  have 
been,  or  herenfter  may  be,  granted  to  this  state, 
for  educational  purposes ;  *  •  •  all  the  mon- 
eys and  dear  proceeds  of  all  property  which  may 
accrue  to  the  state  by  escheat  or  forfeiture;" 
and  all  moneys  derived  from  other  specified 
sources  "shall  be  set  apart  as  a  separate  and  ir- 
redudble  fund,  to  be  called  the  common  school 
fund,  the  interest  ol  whidi,  together  with  all 
other  revenues  derived  from  the  school  land 
mentioned  in  this  section, -shall  be  exclusively 
applied  to  the  support  and  mnintenance  of  com- 
mon schools  in  each  school  district,  and  the  pur- 
chase ot  suitable  libraries  and  apparatus  there- 
for." 

Section  3  of  the  same  article  directs  the 
Legislature  to  provide  by  law  for  the  estab- 
lishment of  a  uniform  and  general  system  of 
common  schools.  Section  4  commands  that 
provision  shall  be  made  by  law  for  the  dis- 
tribution of  tbe  income  of  the  common  st^ool 
fund  among  the  several  counties  of  the  state ; 
and  section  6,  so  far  as  material  here,  reads 
thus: 


"The  Governor,  secretary  of  state,  and  state 
treasurer  shall  constitute  a  board  of  commission- 
ers for  the  sole  of  schoc^  •  •  •  lands,  and 
for  the  investment  the  funds  arising  there- 
from, and  their  powers  and  duties  shall  be  such 
as  may  be  prescribed  by  law.   •   •   •  " 

By  the  terms  of  section  3882,  L.  O.  L..  the 
Legislature  declared  that  tbe  Governor,  sec- 
retary of  state,  and  state  treasurer  "are  here- 
by made  a  board  of  commissioners  for  the  sale 
of  state  lands,  and  for  the  investment  of  the 
funds  arising  therefrom,  and  shall  be  styled 
the  'state  land  board.' "  Section  3913,  L.  O. 
U,  provides  that  the  irreducible  scbocd  fond 
of  this  8ta''-e  shell  be  composed  of  moneys  de- 
rived from  specified  sources.  The  state  laud 
board  is  required  by  sections  3914,  3915,  I*. 
O.  L.,  to  loan  all  moneys  belonging  to  tbe  Ir- 
reducible school  fund,  and  the  board  Is  com- 
manded to  secure  such  loans  by  notes  and 
mortgages  "to  the  state  land  board  on  real 
estate  In  this  state."  Section  3926,  L.  O.  L.. 
makes  it  tlie  duty  of  the  state  land  board  to 
foreclose  all  mortgages  taken  to  secure  loons 
from  the  school  fund  whenever  more  than 
one  year's  Interest  is  due  and  unpaid. 

By  the  terms  of  the  Constitution  the  Gov- 
ernor, secretary  of  state,  and  state  treasurer 
are  made  a  board  of  commissioners  for  the 
sale  of  school  lands  and  for  the  investment 
of  tbe  funds  arising  from  such  lands;  and 
the  iwwers  and  duties  of  the  board  "shall 
be  such  as  may  be  prescribed  by  law."  The 
Legislature  has  given  tbe  board  a  name  by 
calling  it  the  state  land  board,  and.  acting 
on  the  authority  of  the  Constitution,  has 
prescribed  the  powers  and  duties  of  the 
board.  Every  power  conferred  upon  the 
board  and  every  duty  imposed  upon  it, 
whether  conferred  or  Imiwsed  by  the  Con- 
stitution or  legislative  enactment.  Is  for  the 
direct  benefit  of  the  state.  The  state  land 
board  exists  for  the  sole  purpose  of  serving 
the  state.  Every  attribute  given  to  it  and 
every  function  performed  by  it  is  for  tbe 
benefit  of  the  commonwealth.  The  state  land 
board  is  tbe  land  department  of  the  state. 
It  is  not  an  Inferior  board,  but  it  Is  created 
by  the  Constitution  and  Is  a  co-ordinate  de- 
partment of  the  state  government.  Corpe  v. 
Brooks,  8.  Or.  223,  225;  Robertson  v.  State 
Land  Board,  42  Or.  183,  187,  189,  70  Pac 
614;  Miller  v.  Wattier,  44  Or.  347,  351,  75 
Pac.  209 ;  Warner  Val.  Stock  Co.  v.  Morrow, 
48  Or.  258,  262,  86  Pac.  309 ;  State  v.  Warn- 
er Val.  Stock  Co.,  56  Or.  283,  303.  106  Pac 
780,  108  Pac.  801;  De  Lalttre  v.  State  Land 
Board  (C.  C.)  149  Fed.  800.  Manifestly  the 
state  land  board  is  acting  for  the  benefit  of 
the  state,  and  the  latter  Is  tbe  real  party 
in  interest. 

The  defendants  proceed  with  their  ar^- 
ment  by  contending  that,  even  though  It  is 
assumed  that  the  state  Is  tbe  real  party  in 
Interest,  nevertheless,  when  the  state  loans 
money,  It  strips  itself  of  the  prerogatives 
attaching  to  sovereljjnty  and  acts  In  a  pure- 
ly proprietary  capacity,  subject  to  alt  the 
rules  governing  private  parties.    Tbe  de- 


Digitized  by 


INGERSOLL 


v.  CUDTHEB 


375 


fendants  are  relying  upon  precedents  which 
do  not  apply  to  the  Instant  case.  If  It  be 
assnmed  that  the  state  land  board  Is  a  pri- 
vate corporation  and  that  the  state  is  a  mere 
creditor  of  the  board,  then  cases  like  Cal- 
loway T.  Oossart,  45  Ark.  81,  mlsht  be  avail- 
able to  the  defendants.  Cases  where  the 
state  Is  the  real  party  In  Interest  are  wide- 
ly different  from  those  where  the  state  Is 
a  Qwre  creditor  of  a  party  who  is  both  the 
Qominal  and  real  party  to  a  legal  proceed- 
ing. Bank  of  United  States  v.  Planters' 
Bank.  9  Wheat.  904.  6  L.  Ed.  244;  Bank  of 
United  States  v.  McKenzIe,  Fed.  Cas.  No. 
927.  See,  however,  Glover  v.  Wilson,  6  Pa. 
290;  State  ex  rel.  Goodman  v.  Halter.  149 
Ind.  292,  47  N.  E.  665,  49  N.  E.  7;  and  Bu.s- 
well  on  Limitations  and  Adverse  Possession, 
150.  Again,  If  it  be  assumed  that,  prior  to 
tbe  time  fixed  by  the  note  as  the  date  of 
Its  maturity,  the  Legislature  had  passed  a 
atatate  shortening  the  period  for  the  ma- 
turity of  the  note,  or  If  a  law  had  been  en- 
acted prescribing  that  the  interest  should  be 
paid  monthly  instead  of  semiannually  as 
stipulated  In  the  note,  then  the  defendant 
might  be  able  to  rely  upon  adjudications 
like  Davis  v.  Gray,  16  Wall.  ■203,  21  U  Ed. 
417:  Hall  V.  Wisconsin,  103  U.  S.  5,  26  U  Ed. 
m-.  Patton  V.  Glhner,  42  Ala.  548,  04  Am. 
Dec.  665;  Chapman  v.  State,  104  Cal.  690, 
f&  Pec.  457,  43  Am.  St.  Rep.  158;  Carr  v. 
State.  127  Ind.  204,  26  N.  E.  778,  11  L.  R.  A. 
S70, 22  Am.  St.  Rep.  024 ;  People  r.  Stephens, 
71  N.  T.  527;  Boston  Molasses  Co.  v.  Com- 
monwealth, 193  Mass.  390,  79  N.  E.  827. 

{J,  4]  The  state,  like  a  private  person,  Is 
prohibited  from  Impairing  the  obligation  of 
a  contract  entered  Into  by  It.  A  pure  limitation 
statute  does  not  operate  upon  the  contract  It- 
self, and  hence  does  not  Impair  any  obliga- 
tion Imposed  by  a  contract;  but  a  statute 
of  limitation  only  affects  the  remedy  and 
does  not  act  upon  the  debt  Anderson  v. 
Barter,  4  Or.  105,  113;  Kaiser  v.  Idleman, 
57  Or.  224,  228,  108  Pac.  193.  28  Lu  R.  A. 
(N.  8.)  109;  Sturges  t.  Crownlnshleld,  4 
Wheat  122,  4  L.  Ed.  529 ;  Bronson  v.  Klnzte, 
1  How.  311,  11  U  Ed.  143;  Waltermire  v. 
Westover,  14  N.  T.  16;  OR.  C.  L.  367.  Cases 
where.  Independent  of  any  statute  of  Uml- 
tttioa,  the  equitable  defense  of  laches  has 
been  recognized,  are  also  distinguishable 
from  questloDS  arising  out  of  chapter  304, 
Uws  1913. 

{5]  When  the  state  loans  money  belong- 
hig  to  the  Irreducible  school  fund.  It  does  not 
act  In  a  proprietary  capacity  stripped  of  the 
attrlbntos  of  sovereignty;  but,  on  the  con- 
trary, It  Is  performing  a  duty  enjoined  upon 
It  by  law  and  Is  acting  for  the  public.  The 
state  is  expressly  commanded  by  the  Con- 
stitution to  provide  for  the  establishment 
of  a  uniform  and  general  system  of  common 
schools:  and,  furthermore,  the  Constitution 
commands  that  the  school  funds  derived 
fn»B  specified  aources  shall  be  Irreducible, 


and  that  the  Interest  shall  be  applied  ex- 
clusively to  the  support  of  the  common 
schools.  The  state  does  not  loan  the  money 
for  a  private  purpose,  but  the  moneys  are 
loaned  in  order  that  revenue  may  be  obtained 
to  educate  the  children,  upon  whom  In  after 
years  will  largely  depend  the  welfare  and 
stability  of  the  commonwealth.  This  is  a 
public  purpose  of  the  highest  type.  The 
title  to  the  funds  is  vested  In  the  state  in 
its  sovereign  capacity;  the  state  is  not  a 
mere  dry  trustee,  but  it  holds  the  funds  in 
tmst  for  the  common  schools  of  the  state, 
and  hence  in  trust  for  a  public  purpose;  and 
therefore  chapter  804,  Laws  1913,  cannot 
bar  the  foreclosure  of  mortgages  given  to 
secure  moneys  borrowed  from  the  irreduci- 
ble school  fund.  State  v.  Chadwlck,  10  Or. 
423,  428:  Lawrey  v.  Sterling.  41  Or.  618, 
531,  69  Pac.  460;  Alexander  v.  Knox,  6  Saw- 
yer, 54,  59.  Fed.  Cas.  No.  170;  Black  v.  Chi- 
cago, B.  ft  Q.  R.  Co.,  237  III.  500.  505,  8fi 
N.  E.  10C5;  United  States  v.  Beebe,  127  U. 
S.  338.  342,  8  Sup.  Ct.  1083,  32  U  Ed.  121 ; 
State  ex  rel.  Goodman  v.  Halter,  149  Ind. 
292,  297,  47  N.  B.  665,  49  N.  E.  7:  Hill  v. 
Josselyn,  18  Smedes  &  M.  (Miss.)  507;  Unit- 
ed States  V.  Nashville,  etc.,  Ry.  Co.,  118  U. 
S.  120,  6  Sup.  Ct.  1006,  30  L.  Ed.  81. 

The  plaintiff  Is  entitled  to  the  money  Judg- 
ment awarded  by  the  trial  court,  and  also 
to  a  decree  foredoslng  the  mortgage.  The 
decree  ai^aled  from  will  be  modified  to 
conform  to  tbe  condnalaais  herdn  expressed. 


(96  WMh.  B15) 
INGHRSOIX  T.  ODDIHEE,  Sheriff,  et  aL 
(No.  136S70 
(Supreme  Court  of  Washington.  May  26, 1917.) 

1.  Appeal  and  Grbob  4=3614— Statement  of 
Facts— SumcrENCT  or  Cebtificatb. 

Where  certificate  recited  that  statement  of 
facts  on  appeal  contained  "only  a  portira"  of 
fucu  and  proceedings,  it  was  insutflclent,  and  a 
motion  to  strike  the  statement  of  facts  will  be 
granted, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent:  Dig.  SS  2708-2713.) 

2.  Appeal  and  Errob  4=»834(]^P8EBnMP- 

TlONS-^D  DG  HENT. 

On  appeal,  the  piesomptlon  to  in  &Tor  of 
the  ccvrectness  of  the  judgment 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error.  Cent  Dig.  |i  8777,  3780-3782.] 

3.  Appeal  and  Brbob  €=^544(1) — NKOBasirr 
OF  Statement  of  Facts. 

In  tlie  absence  of  a  statement  of  facts  on 
appeal,  tlie  record  presents  no  question  upon 
the  merits  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2412.] 

Department  1.  Appeal  from  Superior 
Court,  King  C3ounty;  J.  T.  Ronald,  Judge. 

Action  by  M.  H.  Ingersoll  against  Edward 
Cudihee,  Sheriff  of  King  County,  and  an- 
other. Judgment  for  def^dants,  and  plain- 
tiff appeals.  Affirmed. 

M.  H.  Ingersoll,  of  Seattle,  In  pro.  per. 
TMck  &  Frater,  of  Seattle,  for  respondents. 
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MAIN,  J.  The  controversy  Jn  this  case  Is 
over  the  ownership  of  an  automobile,  upon 
which  an  executicxi  had  been  levied  by  the 
sheriff  of  King  county,  as  the  property  of  a 
Judgment  debtor.  Under  the  tiilrd  party 
claim  statute  (sections  573  to  577,  Rem,  Code), 
the  pialntifT  filed  an  affidavit  and  bond,  claim- 
ing ownership  of  the  property.  The  defend- 
ants are  the  siieriff  and  the  plaintiff  in  the  ac- 
tion out  of  which  the  execution  issued.  The 
cause  was  tried  to  the  court  and  a  Jury,  and 
resulted  in  a  verdict  advert  to  the  plalDtifTs 
claim.  From  the  Judgment  entered  upon  the 
verdict,  the  appeal  is  prosecuted. 

[1]  The  resp<Hidents  move  that  the  state- 
ment of  facts  be  stricken,  because  the  certltt- 
cate  thereto  Is  Insuffldent  The  certificate 
recites  that  the  matters  and  proceedings  em- 
bodied In  the  statement  of  facta  are  "a 
portion  of  the  matters  and  proceedings  occur- 
ring in  said  cause";  that  the  statement  con- 
tains "a  portion  of  the  mflterlal  facts,  mat- 
ters and  proceedings  heretofore  occurring  in 
said  cause";  and  that  "the  foregoing  state- 
ment of  facts  contains  a  portion  of  the  evi- 
dence and  testimony  Introduced  upon  the 
trial  of  said  cause."  The  certificate  neither 
recites  that  the  statement  of  facts  contains  all 
the  facts,  matters,  and  proceedings  occurring 
in  the  cause,  and  not  already  a  part  of  the 
record,  nor  that  it  contains  all  the  facts  upon 
any  particular  phase  of  tlie  case.  Under  the 
holding  of  this  court  In  Taylor  v.  Andres,  83 
Wash.  684,  145  Pac  9&1,  this  certificate  Is 
not  Bufficlent.  and,  upon  the  authority  of  that 
case,  the  motion  to  strike  the  statement  of 
facts  must  be  granted. 

[2,3]  The  presumption  is  In  favor  of  the 
correctness  of  the  Judgment,  and,  in  the  ab- 
sence of  a  statement  of  facts,  the  record 
presents  no  question  upon  the  merits  for  re- 
view. 

The  Judgment  will  be  affirmed. 

ELLIS.  C.  J.,  and  CHADWICK,  MORRIS, 
and  YfEiBSTEB,  JJ.,  concur. 


(H  Wash.  603) 

M.  A.  PIIETJ»S  LUMBER  CO.  T.  BRAD- 
FORD-KENNEDY CO.    (No.  13770.) 

(Supreme  Court  of  Washington.  May  23,  1917.) 

AccoBD  AND  Satisfaction  «=3l2(l)— What 
Constitutes— Statements  on  Checks. 
Where  statements  for  lumber  were  paid  by 
voucher  checks  each  reciting  "In  full  settlement 
of  account  below"  and  containing  notation  of 
the  statement  covered,  and  followmg  the  sigoa- 
ture  the  words:  "Indoraement  of  this  voucher 
check  constitutes  acknowledgment  by  payee  of 
fiill  payment  of  the  account  specified  hereon. 
Void  if  altered  or  erased  in  any  way.  Return 
to  payor  if  not  correct**— the  condition  follow- 
ing the  signature  was  only  a  statement  as  to 
the  conception  the  drawer  of  the  check  had  as 
to  Its  legal  effect  when  received  and  indorsed. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfactl<m,  Gent  Dig.  {  92.] 


Deportment  1.  Appeal  from  Superior 
Court,  Spokane  County;  Hugo  EL  Osn'ald, 
Judge  pro  tem. 

Action  by  the  M.  A.  Phelps  Lumber  Com- 
pany against  the  Bradford-Kennedy  Com* 
pany.  Judgment  for  plaintiff  In  part,  and  de* 
fendont  appeals.  Affirmed. 

Zent  &  Powell,  of  Spokane,  for  appellant. 
Danson,  Williams  A  Danson  and  Geo.  D. 
Lantz,  all  of  Siiolune,  for  respondent 

CHADWIOK,  J.  Respondent,  a  dealer  In 
fence  posts,  contracted  with  appellant,  whose 
principal  office  ta  at  Omaha,  Neb.,  to  fur- 
nish posto  in  carload  lots.  The  posts'  were 
shipped  by  respondent,  upon  the  order  of 
nppelhtnt,  to  various  places  throughout  the 
Middle  West,  where  It  had  found  customers. 
The  transactions  between  the  parties  ran 
over  a  period  of  more  tfian  two  years.  Dtf- 
ferencea  growing  out  of  rejections  by  cus- 
tomers, and  shortages,  and  other  like  Items 
arose  between  the  parties,  so  that  la  April, 
1015.  re^ndoit  claimed  there  was  due  him 
from  appellant  a  balance  of  $498.81.  Appel- 
lant pleads  accord  and  Ratlstactlon.  The 
trial  ^xAge  rejected  a  part  of  reqxHident's 
claims,  and  rendered  Judgment  for  ¥262.16. 
Payments  were  made  by  what  are  called 
by  counsd  Toucher  checks.  These  checks 
were  upon  printed  forms;  each  of  them  re- 
citing: "In  full  settlement  of  account  below." 
Below  Is  a  ruled  ^ce  for  Items.   In  this 

space  Is  wrlttoi :  "As  pee  statemoit  No.  ^ 

$  Eadi  shipment  was  a  separate 


transaction,  and  each  voucher  contained  a 
dIfTerent  statement  number  and  a  different 
amount  The  voucher  checks  also  contain 
the  following  words  following  the  signature 
of  the  payee: 

"Indorsement  of  this  voucher  check  consti- 
tutes acknowledgment  by  payee  of  full  pay- 
ment of  the  account  specified  bereoo.  void 
if  altered  or  erased  In  any  way.  Ratum  to 
payor  if  not  correct," 

The  trial  Judge  found  that,  notwithstand- 
ing the  form  of  these  voucher  checks,  they 
had  been  received  with  an  understanding  od 
the  part  of  the  payee  that  the  differences 
existing  between  the  parties  were  to  be  set- 
tled later  on,  and  that  as  to  some  of  the  items 
the  appellant  itself  had  taken  the  position 
that  the  checks  were  not  final  as  between 
the  parties. 

Appellant  has  filed  a  very  able  brief  to 
sustain  its  contention,  but  we  are  unable 
to  distinguish  the  case  from  that  of  Allen 
V.  Tacoma  Mill  Co.,  18  Wash.  216,  51  Pac 
372,  and,  without  further  discussion,  we  rest 
the  law,  of  the  case  upon  that  authority. 

Having  In  mind  the  authority  dted,  we 
think  that  the  words  following  the  signature 
of  the  payee  are  no  more  than  a  statemmt 
on  the  part  of  the  drawer  of  the  check  of 
its  conception  of  the  legal  effect  of  receiving 
and  Indorsing  the  voucher  check.  The  con- 
trolling words,  If  any,  are  those  printed  as  a 
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part  of  the  body  of  the  check,  to  wit:  "In 
fall  settlement  of  account  below." 

As  for  the  facts,  we  are  not  prepared  to 
say  that  the  findings  of  the  trial  Judge  are 
not  sustained  by  a  preponderance  of  the  tes- 
ttmooy. 

Affirmed. 

ELLIS,  G.  J.«  and  MORRIS.  BfAIN,  and 
WEBSTER,  J  J.,  cfmcar. 


(K  Wuh.  4S6) 

STEWART  V.  KORTHIJRN  PAC.  RT.  CO. 
(No.  13783.) 

(Sivreme  Ooort  of  Wa^ington.  Bby21,1917.) 

Bailroadr  «=9350(22)— Cbossino  AcciOKifTa 
—Qimanojis  fob  Jubt— Oontkibdtobt 
Nkouoencb. 
Plain  tifPs  horse-drawn  vehicle  was  struck 
at  a  croHsing  by  a  passenger  train  running  down 
a  pade  by  gravity  without  the  noise  usually 
iaddeDt  to  the  application  of  nteam  power.  A 
building,  au  orchard,  aod  a  box  car  standing 
00  a  spur  track,  the  corner  of  which  was  23 
feH  from  the  center  of  the  main  track,  obstruct- 
ed the  view,  so  that  there  was  a  very  limited 
view  until  nearly  opposite  the  comer  of  the  car. 
An  electric  gong  inteuded  to  ring  automatically 
and  on  whicfa  plaintiff  bad  come  to  depend  was 
Bot  ringing.  He  proceeded  very  slowly,  almost 
Acting  bis  horse,  and  listening  for  trains,  un- 
til be  arrived  near  the  standing  car,  and  then 
^teeded  up  his  horse  to  pass  in  frmt  of  an  eo- 
gue  wbicb  be  aaw  tome  distance  away.  After 
paining  the  car  be  saw  the  train  and  tried  to 
tnra  BO  as  to  avoid  it.  but  was  unable  to  do  so. 
Held  that,  in  view  of  the  fact  that  be  was  driv- 
ing a  horse,  makiag  it  unsafe  to  stop  close  to 
the  track,  and  his  right  to  rely  to  some  extent 
Co  the  electric  gong,  it  was  a  question  for  the 
jnry  whether  he  obeyed  the  stop,  look,  and  lis- 
ten rule  to  the  extent  he  should  nave  done. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
CeoL  Dig.  If  1177,  1178,  11S6.] 

Department  -2.  Appeal  from  Superior 
Court.  Spokane  County;  Tbomas  B.  Orady, 
Jndge. 

Action  by  G.  M.  Stewart  against  the  North- 
ern Pacific  Railway  (Company.  From  a 
judgment  for  plalntUf^  defendant  appeals. 
Affirmed. 

Engl^rt  &  Rlgg  and  R.  J.  Venables,  all 
of  north  Takima,  for  appellant  Suively  & 
Bonnds,  of  North  Yakima,  for  respondent 

PARKER,  J.  The  plaintiff,  Stewart  seeks 
recovery  of  damages  for  personal  injuries, 
ftv  tbe  lulling  of  bia  horse,  and  Injury  to  his 
boggy,  which  he  claims  resulted  from  the  neg- 
Ugence  of  the  defendant  railway  company. 
Trial  in  the  superior  court  for  Yakima  county 
ilttlng  with  a  jury  resulted  in  a  verdict  and 
Jndgmeot  awarding  bim  $2,500,  from  which 
the  defendant  has  appealed  to  this  court 

Counsel  for  appellant  make  the  single  con- 
tention here  that  respoudent's  own  negUgeuce 
and  want  of  care  so  contributed  to  bis  dam- 
ages that  be  should  not  be  allowed  to  recover 
in  this  action,  and  that  it  should  be  so  de- 
cided as  a  matter  of  law.   They  made  ap- 


propriate motions  in  that  behalf  in  tbe  su- 
perior court  at  the  close  of  the  trial,  which 
motions  were  by  tbe  trial  court  denied,  and 
tbe  question  of  respondent's  contributory 
negligence  submitted  to  the  jnry,  together 
with  the  question  of  appellant's  negligence. 
It  is  conceded  by  counsel  for  appellant  that 
the  evidence  introduced  was  such  as  to  call 
for  the  submission  to  tbe  Jury  of  the  question 
of  appellant's  n^ltgence  and  sufficient  to 
support  recovery  against  appellant  but  for 
respondent's  contributory  negligence. 

The  accident  In  question  occnrred  at  the 
crossing  of  appellant's  main  line  of  railway 
and  a  moch-traveled  street  tbe  center  line  of 
which  marks  the  northern  city  limits  of 
Yakima.  The  railway  at  this  point  runs  ap- 
proximately north  and  south,  while  the  street 
runs  east  and  west  so  that  they  cross  eadi 
other  at  approximately  right  angles.  East- 
bound  trains  approadi  this  crossing  and  the 
city  of  Yakima  from  tbe  north.  For  a  con- 
siderable distance  north  of  this  crossing,  In- 
deed for  aereral  miles,  and  also  south  of  it 
into  tbe  city  the  railway  runs  down  grad& 
iiecause  of  this,  east-bound  trains  coming  in* 
to  the  dty  from  the  north  are  allowed  to  run 
towards  and  over  this  crossing  by  gravity 
and  their  own  momentum  without  the  appli- 
cation of  steam  power  and  vrithout  the  noise 
usually  incident  thereto,  commencing  to  so 
run  a  long  distance  before  reaching  the  cross- 
ing, x  assenger  trains  are  in  tbe  habit  of 
going  over  thbi  crossing  at  a  rate  of  about 
20  miles  per  hour,  which  Is  the  city  ordinance 
speed  limit  This  Is  a  very  much  used  cross- 
ing, it  being  on  tbe  main  traveled  highway 
from  tbe  business  portion  of  the  city  to  a 
suburb  of  some  considerable  population  called 
Frultvale.  Appellant  evidently  appreciating 
Its  dangers,  maintains  an  electric  gong  at 
the  crossing  which  when  In  working  order 
automatically  commences  to  ring  as  a  warn- 
ing of  the  approach  of  hny  train  from  the 
north  when  It  reaches  a  point  approximately 
one-half  mile  north  of  tbe  crossing.  On  tbe 
north  side  of  tbe  street  and  east  of  the'  rail- 
way tracks  are  Standard  Oil  Company  build- 
ings and  a  yard  surrounded  by  a  high  board 
fence,  and  also  an  orchard.  The  main  build- 
ing of  the  oil  company  at  its  southwest  cor- 
ner is  on  the  street  line  and  is  42.7  feet  from 
the  center  of  the  main  line  track  of  tbe  rail- 
way. At  the  time  of  the  accident  there  was  a 
box  car  on  a  spur  track  adjacent  to  tbe 
building  on  tbe  west  which  projected  one  foot 
Into  tbe  street  beyond  the  building.  Tbe 
southwest  comer  of  this  car  was  2S.4  feel 
from  the  center  of  the  main  line  track,  and 
would  be  approximately  23  feet  from  the 
end  of  the  crossbeam  on  tbe  front  of  a  pass- 
ing engine  and  about  the  same  distance  from 
the  side  of  the  cars  of  a  passing  train.  The 
orchard  back  of  tbe  oil  company's  yard  comes 
to  within  about  30  feet  of  tbe  main  track. 
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The  orchard,  the  oil  company's  structures, 
and  the  car  standing  upon  the  spur  obstruct- 
ed the  view  of  the  track  to  the  north  from 
the  street,  so  that  one  approaching  the  track 
from  the  east  would  have  do  view  of  the 
track  to  the  north  except  such  as  could  be 
obtained  when  he  had  reached  a  point  near 
the  southwest  comer  of  the  car.  The  usable 
driveway  portion  of  the  street  was  principally 
to  the  north  of  the  center  line  of  the  street, 
so  that  one  approaching  the  railway  from  the 
east  would  drire  along  within  approximately 
20  or  25  feet  of  the  oil  company's  fence  and 
buildings  and  slightly  closer  to  the  end  of  the 
car  on  the  spur  track  at  the  time  of  the  ac- 
ddenL    Tbiis  a  person  so  approaching  the 
track  along  the  roadway  from  the  east  would 
have  a  very  limited  view  of  the  track  to  the 
north  until  he  came  nearly  opposite  the  cor- 
ner of  the  car.    Respondent  lived  at  Fruit- 
vale,  and  was  driving  his  horse  bitched  to 
his  buggy  from  the  business  portion  of  the 
city  to  his  home,  approaching  the  track  along 
the  street  from  the  east   He  was  quite  well 
acquainted  with  the  crossing,  having  driven 
over  it  a  great  many  times.   He  knew  of  the 
electric  gong  being  there  and  had  heeded  its 
warning  on  previous  occasions  of  the  passing  | 
of  trains,  and  had  oome  to  depend  upop.  It.  j 
He  did  not  know  that  It  was  then  or  evec  had  I 
been  out  of  working  order.    When  he  ar-  [ 
rived  near  the  comer  of  the  oil  company's  ^ 
building  and  the  car  upon  the  spur  track  he 
proceeded  very  slowly,  almost  stopping  his 
horse,  and  listened  for  the  approach  of  any 
train  from  the  north.    Not  -hearing  the  ap- ' 
proacb  of  any  train  from  that  direcUon,  aoi^  . 
the  gong  then  not  ringing,  and  seeing  only  an  , 
engine  on  the  west  side  track  about  150  feet 
south  of  the  crossing  headed  north,  apparent- 
ly about  to  start,  he  speeded  up  bis  horse  to 
about  5  miles  per  hour  with  the  view  of  pasa- 1 
Ing  qoickly  orer  the  tracks,  whliA  plainly  he 
could  safely  do  In  so  far  as  that  engine  was 
concerned.  Upon  passing  the  end  of  the  car 
he  saw  a  passenger  train  bearing  down  upon 
him  from  the  north  a  very  short  distance 
away  at  a  speed  estimated  by  the  several 
witnesses  at  from  20  to  25  miles  per  hour. 
Ue  tried  to  turn  bis  borse  to  the  left,  but 
before  he  could  do  so  tb,e  borse  was  struck  by 
the  end  of  the  crossbeam  on  the  front  of  the 
engine,  throwing  It  against  the  side  of  the ! 
engine,  killing  It  Instantly,  Injuring  the  bug- , 
gy,  and  also  seriously  Injuring  him.  The' 
fireman  having  a  clear  view  on  that  side  of! 
the  engine,  and  being  then  on  the  lookout, 
first  saw  the  horse's  head  and  shoulders  when 
the  front  of  the  engine  was  about  50  feet  and  ! 
the  cab  about  100  feet  from  the  crossing.   If : 
the  fireman's  version  Is  correct,  then  It  seems ' 
plain  the  respondent  did  not  see  the  engine  j 
imtil  his  horse  was  somewhat  closer  to  the 
track,  since  he  was  sitting  in  the  baggy  some 
13  feet  back  of  the  horse.   The  Jury  might 
well  conclude  that  from  the  time  the  fireman 
saw  the  borse  or  from  the  time  the  respcmd- 


ent  first  saw  bis  own  danger  until  the  colli- 
sion less  than  two  seconds  elapsed.  The 
I  whistle  of  the  engine  seems  to  have  been 
blown  for  the  station  at  the  usual  place  stHne 
half  a  mile  north  of  the  crossing.  Bespoud- 
ent  says  he  did  not  hear  it,  nor  did  he  bear 
the  engine's  bell  ring.  -  This  It  Is  possible  to- 
account  for  by  the  orchard  and  oil  company's 
structures  being  between  him  and  the  ap- 
proaching train.  It  seems  to  be  conceded  that 
there  was  no  blowing  of  the  whistle  for  tho 
crossing,  though  apparently  the  bell  was  be- 
ing rung.  The  train  was  running  on  schedule 
time,  but  respondent  says  that  he  did  not 
know  It  was  then  time  for  any  train  to  pass. 
Respondent's  driving  a  horse  would  render 
his  position  somewhat  more  critical  than  as 
If  he  had  been  driving  a  motor-propelled 
vehicle,  which,  of  course,  would  have  been 
subject  to  more  effectual  control  heraiise  cf 
the  absence  of  the  element  of  fright  on  the 
part  of  the  horse.  This  summary  of  the  facts, 
we  think.  Is  as  favorable  to  appellant's  con- 
tention that  respondent  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  as  the 
evidence  will  warrant. 

Counsel  for  appellant  invoke  the  general 
rule  of  stop,  look,  and  listen  as  though  It 
were  a  hard  and  fast  rule  of  law  which  can 
be  applied  and  made  determinative  of  the 
question  of  plaintiff's  contributory  negli- 
gence in  a  crossing  case  without  regard  to 
the  varying  circumstances  of  the  particular 
case  to  be  decided  and  as  though  it  was  un- 
der all  circumstances  negligence  per  se  not 
to  stop,  look,  and  listen  upon  ai^roacblng  a 
railway  crossing.  They  also  seem  to  argue 
that  It  can  be  readily  determined  as  a  ques- 
tion of  law  whether  one  has  stopped,  looked, 
or  listened  to  the  extent  required  by  law  in  a 
glren  case.  It  seems  to  us  that  the  rule  can- 
not be  so  readily  oppUed  as  an  exact  meas- 
ure of  duty  on  the  i>art  of  one  ai^roachlng 
a  railway  crossing.  If  tbe  probability  of 
danger  Is  very  great  one  might  well  be  held 
to  tbe  duty  of  stopping  some  condderable 
time  and  looking  or  listening  or  both  with, 
great  care.  On  tbe  other  band,  If  the  sur- 
rounding drcurastances  are  such  as  to  indi- 
cate to  an  ordinarily  prudent  person  that 
the  probability  of  danger  is  but  alight,  then 
tbe  measure  of  time  end  care  to  be  used  in 
stopping  to  look  or  listen  would  seem  to 
diminish  proportionately.  These  observa- 
tions seem  to  suggest,  even  if  there  be  no 
dispute  as  to  the  facts,  that  the  Inference  to 
be  drawn  therefrom  may  be  so  delwtable  as 
to  Induce  different  minds  to  arrive  at  differ- 
ent conclusions  upon  the  question  of  whether 
cr  not  one  approaching  a  railway  crossing 
and  injured  there  by  a  passing  train  is  guil- 
ty of  contributory  negligence  because  of  his 
failure  to  stop,  look,  and  listen  .with  that  de- 
gree of  care  the  law  requires.  Judge  Dun- 
bar, speaking  for  the  court  In  Averbuch  v. 
Great  Northern  Ry.  Co.,  55  Wash.  633,  636, 
104  Pan  1103,  made  some  obaervatlona  tondi- 
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iag  the  general  rale  of  stop,  look,  and  listen 
in  IwrmoDy  with  these  views.  Now  nn  in- 
qniry  which  Involves  the  possible  aflBrmatlve 
determination  that  plaintiff  has  been  guilty 
.  of  contributory  negligence  as  a  matter  of  law. 
the  aegligence  of  his  opponent  concededly  ap- 
pearing sufficient  for  submission  to  the  jury, 
we  apprehend  should  be  approached  with 
somewhat  greater  caution  than  an  Inquiry 
vbldi  involves  only  the  question  of  whether 
or  not  any  evidence  has  been  produced  war- 
taotibag  the  submission  of  a  question  to  the 
jury.  In  the  former  case  It  Is  deciding  as  a 
matter  of  law  that  the  fact  has  been  con- 
dosively  affirmatively  proven,  while  In  the 
Utter  it  Is  deciding  as  a  matter  of  law  that  no 
evidence  has  been  Introduced  to  prove  a  fact 
It  seems  to  us  that  there  is  more  danger  of 
invading  the  province  of  the  jury  in  the  for- 
mer than  in  the  latter  inquiry.  In  Steele  v. 
Xorthem  Pac.  Hy.  Co.,  21  Wash.  287,  57 
I^c.  820,  Judge  Dunbar,  speaking  for  the 
court,  observed  and  quoted  with  approval 
from  two  eminent  authors  as  follows : 

"'It  is  frequently  stated  that,  when  the  facts 
are  undisputed  or  conclusively  proved,  the  quea- 
tioo  of  Diligence  is  to  be  decided  by  the  court. 
A  better  opinion,  however,  would  seem  to  be 
diat,  io  order  to  justify  the  withdrawal  of  the 
esse  from  the  jury,  the  facta  of  the  case  should 
not  only  be  undisputed,  but  the  conclusion  to 
be  drawn  from  those  facts  indisputable.  Wheth- 
er  the  facts  be  disputed  or  undisputed,  if  dif- 
teent  minds  may  honestly  draw  different  con- 
clusions from  them,  the  case  should  properly 
be  left  to  the  jury/  2  TbompaoD,  Negligence, 

"As  showing  the  inmropriety  of  judges  taking 
this  question  from  the  jury,  except  in  cases 
HhowiDg  undisputed  and  palpable  negligence,  it 
is  said  by  Mr.  Cooley,  in  his  work  on  Torts 
ipage  802):  'If  the  judge  In  such  a  case  were 
to  pass  upon  negligence  as  a  question  of  law, 
he  must,  m  doin^  so,  be  endeavoring  to  enforce 
a  mie  of  a  variable  nature,  which  must  take 
its  final  coloring  from  the  experience,  traioinK, 
and  temperament  of  the  judge  himself;  a  rule 
which  his  predecessor  might  not  have  accepted, 
find  which  his  successor  may  reject,  and  upon 
which  a  court  of  review  may  reverse  his  ac- 
tion, not  because  the  facta  are  differently  re- 
carded,  but  because  judges  are  men,  and  men 
are  di^ereot.  As  has  been  said  in  one  casei  it 
mnst  be  a  veiv  clear  case,  indeed,  which  would 
justify  the  court  in  taking  upon  itself  this  re- 
spoDsibility.  For  when  the  judge  decides  that 
s  want  of  due  care  is  or  is  not  showo,  he  neces- 
sBrily  fixes  in  his  own  mind  the  standard  of  ordi- 
ntrj  prudence,  and,  measuring  the  conduct  of 
the  party  by  that,  turns  the  case  out  of  court  or 
otherwise  disposes  of  it  upon  bis  opinion  of 
what  a  reasonably  prudent  man  ought  to  have 
done  under  the  circumstances,'  " 

Observations  made  by  ns  In  Richmond  t. 
Tscoma  Ry.  *  P.  Co.,  67  Wash.  444.  456.  122 
I^c.  851,  are  quite  in  harmony  with  these 
views.  A  nntober  of  decisions  of  this  court 
there  noticed  clearly  show  the  reluctance 
with  which  this  court  ever  takes  the  question 
of  contributory  negligence  away  from  the 
jary  and  decides  affirmatively  that  the  plain- 
tiff is  guilty  of  such  negligence.  Probably 
the  clearest  general  statement  of  the  view  of 
this  court  apon  that  question  is  that  made  by 
Judge  White  in  Txaver      Sp<ri[aiie  Street 


Ry.  Co.,  25  Wash.  225,  239,  65  Pac.  284,  289, 
as  follows: 

"The  great  weight  of  authority  Is  to  the  ef- 
fect that,  before  a  court  will  be  justified  in  tak- 
ing from  the  jury  the  question  of  contributory 
negliKence,  the  acts  done  must  be  so  palpably 
nei^Iigcnt  that  there  can  be  no  two  opinions  con- 
cerning tbem." 

See,  also,  1  Thompson,  Negllgenoe  |  426; 
2  Cooley,  Torts  (3d  Ed.)  p.  1428. 

Now,  we  have  seen  that  respondent  did 
crane  almost  to  a  stop  and  listened  when,  as 
can  well  be  argued,  he  was  as  near  the  main 
track  of  the  railway  as  it  was  safe  for  him 
to  go  with  his  horse  before  deciding  that  be 
could  safely  proceed;  that  the  electric  gong 
was  then  silent;  that  ^e  failed  to  hear  the 
approach  of  any  train  from  the  north ;  and 
that  the  train  was  rannlng  down  grade  of 
its  own  momratum,  and  therefore  not  mak- 
ing as  much  noise  as  it  otherwise  would.  In 
view  of  these  facts  we  think  it  cannot  be 
said  as  a  matter  of  law  that  a  reasonably 
prudent  man  in  the  situation  respondent  was 
would  not  have  proceeded  across  the  track. 
It  is  truo  respondent  did  not  look.  Where  he 
came  almost  to  a  stop  with  a  view  of  listen- 
ing be  could  not  have  seen  had  he  looked  In 
the  direction  of  the  approaching  train.  It 
may  well  be  argued,  as  already  snggested, 
that  he  then  had  approached  as  close  to  the 
main  track  as  It  was  safe  for  him  to  do  be- 
fore deciding  whether  or  not  he  could  safely 
proceed,  in  view  of  the  fact  that  he  was 
driving  a  horse,  and  not  an  Inanimate  motor- 
propelled  vehicle.  Had  he  proceeded  beyond 
the  end  of  the  freight  car  a  sufficient  dis- 
tance so  that  he  could  have  seen  north  along 
the  track  for  any  considerable  distance  be- 
fore stopping,  be  would  have  then  placed  him- 
self and  horse  In  great  danger  considering 
the  great  probability  of  the  fright  of  the 
horse  with  its  head  so  close  to  the  track  oa 
which  the  train  was  ai^roacblng.  Had  he 
been  injured  by  reason  of  having  come  into 
that  position,  whldi  would  have  been  highly 
probable,  though  not  by  collision  -with  the 
train,  and  sought  relief  from  the  railway 
company  oo  account  of  its  negUgenoe,  it 
would,  no  doubt,  be  here  urging  his  contribu- 
tory neglte«ice  as  It  is  now  doing  and  with 
Just  aa  much  reason  for  success  niwn  that 
ground.  It  may  be  that  the  Jury  would  and 
should  have  found  that  respondrait  was  guilty 
of  ctmtributory  negligence  in  approa<Ailng 
and  attempting  to  cross  as  he  did,  and  it  may 
be  that  the  trial  judge,  and  also  the  Judges 
of  this  codrt,  were  they  triers  of  the  fitcts, 
would  arrive  at  that  conclusion;  but  that 
is  quite  a  different  matter  than  so  deciding  as 
a  matter  of  law.  That  of  Itself  does  not 
ai^ue  that  there  was  -nothing  for  the  Jury  to 
decide  as  a  matter  of  t&ct  We  cannot  es- 
cape the  conclusiMt  that  there  is  room  for 
honest  difference  of  o^nion  as  to  wfaetlier 
respondent  obeyed  the  stc^,  look,  and  listen 
rule  to  the  extent  he  should  have  done^  in  the 
tight  of  the  facts  then  appearing  to  him  aa  a 
reasonably  prudent  man.  The  following  de- 
cisions of  this  court  in  crossing  cases,  as  well 
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M  UuNn  already  noticed,  we  tbtnk,  support 
tblB  oondusion:  Northern  Pac:  R.  R.  Co.  t. 
Holmes,  8  Wadt.  T.  543,  IB  Pac  76;  La- 
doaoenr  t.  Northern  Pac.  B.  R.  Ca,  4  Wash. 
88,  29  Pfta  The  declsbms  In  Dafceman 
T.  C,  O,  C  &  St.  L.  Ey.  Co.,  237  111.  IW.  86 
N.  E.  712,  and  Pendroy  t.  Great  Northern  Ry. 
Co.,  17  N.  D.  433. 117  N.  W.  S81,  are  In  point 
as  showlns  that  the  rale  of  stop,  look,  and  lis- 
ten does  not  In  all  cases  reader  a  party  ap- 
proacblng  a  railway  crosalnK  gntlty  of  oon- 
trlhutory  negligence  as  a  matter  of  law  by 
his  failure  to  stop,  look,  and  listen,  and  also 
as  showing  that  the  extent  to  whl(^  he  must 
stop,  look,  and  listen  and  the  degree  of  care 
he  mnst  exercise  in  that  rqcard  is  not  always 
the  same. 

In  the  following  deddnis  the  eonrts  seem 
to  have  regarded  the  presence  of  an  auto- 
matic electric  bell  or  gong  maintained  at  a 
cfos^ng  as  a  wamlnff  of  the  approach  of 
trains,  and  its  rtngli^  or  fitllnre  to  ring  as 
an  elMoent  altering  into  the  question  of  one's 
negltgmce  In  approaching  a  croscdng  In  the 
light  of  tbe  sto^,  \ook,  and  listen  rule.  M(S 
Sweoiey  Erie  B.  Co.,  -93  App.  DIt.  400,  87 
K  T.  Supp.  836;  C,  C.  C.  ft  St.  I*.  Ry.  Co.  v. 
Heine,  28  Ind.  App.  163,  62  N.  E.  465;  Cin- 
cinnati. N.  O.  &  T.  P.  Ry.  Co.  T.  Champ  (Ky.) 
104  S.  W.  868;  Jacobs  v.  Atchison,  T.  St  S. 
P.  By.  Co.,  97  Kan.  247,  154  Pac.  1023.  L.  R. 
A.  1916D,  783.  It  Is  true  these  cases  all  seem 
to  hold  that  one  an>roacbing  a  railway  cross- 
Inc  has  no  right  to  rely  entirely  upon  an 
automatic  gong  maintained  there  by  the  rail- 
way company  to  give  wamii^  of  the  ap- 
proach of  trains,  but  they  do  recognize  that 
he  may  properly  consider  the  ringing  or  fall- 
are  to  ring  of  such  a  gong  Id  connection  with 
other  things  evidenced  by  tbe  proper  use  of 
his  senses  to  determine  whether  or  not  there 
is  present  danger.  The  lafit-dted  case  may 
seem  to  be  <^posed  to  this  view,  but,  read 
in  the  light  of  Its  own  facts,  we  can  hardly 
so  regard  it.  That  was  a  case  of  an  automo- 
bile approaching  a  railway  crossing  under 
such  drcumstancea  that  it  could  have  been 
stopped  at  a  point  near  tbe  track  where  tbe 
approaching  train  would  have  been  plainly 
seen.  Common  experienoe  teaches  us  that  an 
automobile  can  be  stopped  with  safety  much 
closer  to  a  track  upon  which  there  Is  a  speed- 
ing train  than  can  the  ordinary  horse.  To 
st<^  a  horse  with  Its  head  say  within  10  feet 
of  a  track  on  which  there  is  a  speeding  train 
would  ordinarily  seem  little  short  of  fool- 
hardy, while  an  automobile  could  stand  even 
closer  to  a  train  moving  at  great  speed  with 
comparative  safety;  the  difference  t>cing 
that  the  driver  has  not  that  absolute  control 
over  his  horse  that  the  driver  has  over  his 
automobile.  In  harmony  with  tbe  views  ex- 
pressed In  these  cases  similar  views  have 
been  expressed  in  coses  where  there  are  main- 
tained gates  at  crossings,  and  tbe  gates  be- 
ing open  has  been  considered  as  some  evi- 
dence to  the  public  that  no  train  was  ap- 
j^OACiilns.   Bills  T.  Boston  4  Maine  IL 


16»  Mass.  600.  48  N.  E.  839;  McCtoln  t.  Chi- 
cago. R.  I.  ft  P.  Ry.  Co„  89  Kan.  24. 130  Pae. 
646.  Ann.  Caa.  1914C,  699. 

We  are  not  arguing  that  respondent  had 
the  right  to  depend  wholly  apon  tbe  ringing 
of  the  electric  gong  at  the  crosslnff  to  advise 
him  of  tbe  approach  of  a  train  without  the 
use  of  his  senses  in  other  respects  or  with- 
out in  some  measure  stopping  and  listening, 
but  only  tbat  tbe  presence  of  tbe  g<Kig  there, 
his  knowledge  thereof,  his  «iperlence  with 
It  on  [uvrlouB  occadons  and  not  knowing 
that  it  was  then  out  of  order  or  tliat  it  evw 
had  been  out  of  order  in  some  measure  les- 
sen Uie  degree  ta  care  to  be  exercised  by  him 
In  stoi^g  and  listening.  These  facta,  taken 
together  with  tbe  fact  that  be  was  driving  a 
horse  Insteod  of  an  inanimate  motor-drtveo 
vehicle,  might  have  Induced  the  jury  to  be- 
lieve tbat  as  a  reasona4»ly  prudent  vaai  he 
was  not  negligent  In  proceeding  as  he  did  and 
without  first  going  forward  a  sutfllclpnt  dis- 
tance to  see  along  tbe  track  and  stepping  and 
looldng. 

Let  us  now  notice  the  decisions  of  the 
courts  relied  upon  by  counsel  for  appellant, 
and  also  one  or  two  others  which  may  seem  to 
Imd  It  support. 

In  Woolf  T.  Washington  Ry.  ft  N.  Co.,  37 
Wash.  491.  79  Pac.  097,  the  plalnUlf  was  held 
guilty  of  contributory  negligence  as  a  matter 
of  law,  but  it  was  because  at  approxtmAt^ 
100  feet  from  the  crossing  be  could  see  along 
the  railway  track  for  a  distance  of  000  feet, 
and,  seeing  a  train  approaching,  he  attunpt- 
ed  to  cross  tbe  track  ahead  of  It 

In  Cable  v.  Spokane  ft  I.  E.  R.  R.  Co.,  50 
Wash.  619,  97  Pac.  744,  23  L.  a  A.  (S.  S.» 
1224,  the  driver  of  an  open  buggy  approach- 
ing a  railway  was  held  guilty  of  contributory 
negligence  as  a  matter  of  law.  In  that  case 
it  appears  that  he  knew  that  the  train  n*as 
approaching,  and  that  it  usually  ran  at  hi^ 
speed  et  tbat  point. 

In  Bowden  v.  Walla  Walla  Valley  R.  R. 
Co.,  79  Wash.  184,  140  Pac.  549,  the  driver  of 
an  automobile  approadiing  a  railway  cross- 
ing was  held  guilty  of  contrlbirtory  negli- 
gence as  a  matter  of  law.  Prom  a  point  100 
feet  from  the  crcselng  he  could  see  a  train 
upon  the  railway  200  feet  away,  and  from  a 
point  40  feet  from  tbe  crossing  he  could  have 
seen  a  train  ot  least  300  feet  away.  He  pro- 
ceeded without  using  hts  senses,  wblch  would 
have  plainly  revealed  his  dang«-.  and  he 
could  have  stopped  the  automobile  before 
reaching  the  track. 

In  Aldredge  v.  Oregon- Washington  R  R. 
ft  N.  Co.,  79  Wash.  849,  140  Pac.  550.  the 
plaintiff  was  held  guilty  of  contributory  neg- 
ligence because  he  apparently  took  no  pre- 
caution whatever  to  ascertain  that  the  trvin 
was  ai^roadilng.  Just  before  turning  on  to 
tbe  crossing  he  was  driving  parallel  to  the 
railway  track  In  plain  view  of  an  apimMtch- 
ing  train,  though  apparently  his  view  was  ob- 
structed by  some  bushes  in  some  degree  wheo 
he  was  dose  to  the  track. 
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In  Oole  T.  Northern  Padflc  Ry.  Oo.,  82 
Wash.  322, 144  Pac.  34,  a  boy  riding  a  bicycle 
was  held  gtillty  of  contrlhutory  neg:lIfceDce  as 
a  matter  of  Ikw  because  he  apiH-oached  a 
double-track  railway  and  slowing  up  to  await 
the  passing  of  a  train  In  one  dlrc-ctlon  Imme- 
diately proceeded  <nithout  looking  and  was 
struck  by  a  train  from  the  opposite  direction. 

In  Skania  v.  Twin  Falls  Lx^ng  Co.,  82 
Wash.  679.  144  Pac.  897.  a  pedestrian  was 
held  guilty  of  contributory  negligence  in 
crossing  railway' tracks  under  such  clrcum- 
stantres  as  rendered  It  almost  too  plain  for 
ai^ummt  that  he  did  not  use  his  senses  In 
any  degree  looking  to  his  own  protection.  Of 
coun^e,  a  pedestrian  can  so  control  hia  ac> 
tlons  by  using  pn^r  caution  as  to  render 
himself  safe  tbouf^  he  be  rerj  dose  to  a 
moving  train. 

In  Allison  v.  Chicago,  M.  ft  St.  P.  Ry.  Co., 
83  Wash.  501.  145  Pac.  608,  the  plaintiff,  driv- 
ing an  automobile  upon  a  crossing  nt  night, 
wns  held  guilty  of  contributory  negligence  as 
a  matter  of  law  because  he  ran  Into  a  slowly 
moving  train  which  his  own  headlights  would 
bare  plainly  revealed  bad  be  used  bia  sense 

of  Bight. 

In  McKlnney  t.  Port  Townsend  ft  P.  S. 
Ry.  Co.,  01  Wash.  387.  158  Pac.  107,  it  was 
held  that  an  automobile  driver  was  guilty  of 
contributory  negligence  as  a  matter  of  law 
upon  approaching  a-  railway  track,  the  evi- 
dence rendering  It  certain  that  his  automo- 
bile was  running  under  such  conditions  that 
it  could  have  been  stopped  within  3  to  7  feet, 
and  be  came  within  plain  view  of  the  track 
and  the  ai:H>roaching  train  within  a  distance 
of  15  or  20  feet  of  tbe  crossing.  That  case 
was  not  finally  disposed  of  by  that  dedsion, 
but  was  remanded  for  new  trial  because  of 
tbe  failure  of  the  trial  court  to  properly  sub- 
mit to  the  Jury  tbe  question  of  last  clear 
chance  as  bearing  upon  the  liability  of  the 
company. 

In  Bladtbam  v.  So.  Paci  Co..  84  Or.  21S, 
65  Pac.  225,  we  have  a  case  of  contributory 
n^llgence,  and  so  decided  as  a  matter  of  law 
where  the  deceased  was  familiar  with  the 
crocwing  and  aware  of  the  fact  that  It  was 
about  time  for  the  train  to  pass,  and  he  pro- 
ceeded without  stopping  to  look  or  listen. 
That  case,  we  think,  can  be  distinguished 
from  tbe  one  before  us  foy  the  fact  that  de- 
ceased knew  It  was  about  time  for  a  train  to 
pass,  and  there  was  not  present  any  auto- 
matic electric  bell  or  gong  for  the  purpose  of 
giving  warning  of  the  approach  of  trains.  In 
other  words,  there  was  nothing  present  there 
to  suggest  to  tbe  deceased  that  there  was  no 
train  aiH>roacblng,  but,  on  the  contrary,  he 
knew  it  was  about  time  tor  one  to  pass. 

In  OrlfBn  v.  San  Pedro,  L.  A.  ft  S.  L  R. 
Co.,  170  Cal.  772,  151  Pac.  282,  U  R.  A.  1916A, 
842.  an  automobile  driver  was  held  guilty 
of  contributory  u^lgrace  as  a  matter  of  law 
In  approaching  a  crosslnug  wtttaout  stepping 
to  look  and  listen.  He  stopped  aboat  35  feet 


from  the  track,  where  obstructions  made  It 
Impossible  for  him  to  see  tbe  approaching 
train,  and.  hearing  no  noise  and  seeing  no 
smoke,  he  proceeded.  Had  he  driven  within 
17  feet  of  the  track  and  stopped  his  machine 
he  could  have  seen  the  approaching  train. 
There  was  no  gong  present  to  suggest  to  him 
by  its  ringing  or  silence  what  the  then  prob- 
nblllty  of  danger  was.  T^vo  of  the  justices 
dissented,  they  being  of  the  opinion  that 
plaintiff  could  not  be  held  grullty  of  contrib- 
utory negligence  as  a  matter  of  law. 

The  decision  In  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Crlsman,  19  Cola  30,  34  Pac.  285,  dted  and 
relied  upon  by  counsel  for  appellant,  seems  to 
make  some  general  observations  lending  sup- 
port to  their  contention.  It  was  not,  however, 
there  dedded  as  a  matter  of  law  that  plaintiff 
wns  gulity  of  contributory  n^Hgence,  the  case 
being  remanded  for  new  trial  because  of  error 
in  Instructions.  The  observations  made  in 
the  opinion,  however,  do  suggest  the  thought 
that  the  eit«it  to  whldi  one  approaching  a 
railway  crossing  must  stop,  look  and  listen 
is  not  always  capable  of  exact  measurement. 

We  are  of  the  opinion  that  It  cannot  be 
held  as  a  matter  of  law  that  respondent  was 
guilty  of  contributory  negligmce,  and  that 
the  trial  court  properly  left  that  question  to 
the  jury. 

The  judgment  Is  affirmed. 

BI/LIS,  C.  J.,  and  MOUNT.  FULLERTON, 
and  UOLCOMB,  JJ.,  oonciir. 


(K  W«8b.  3«> 

CITY  OF  HILLYARD  ex  tel.  TANNER,  Atty. 
Gen..  7.  CARABIN  et  si.   <No,  13762.) 

(Supreme  Court  of  Wasblngtwi.  May  18, 1»17.) 

1.  Mdnicipai.  Cobporatioks  «=>894 — Pat- 
went  OF  FUNOa  BY  TBEASDBKB— WARRAnT— 

Statotb. 

tinder  Rem,  ft  Bal.  Code,  S  7687,  providmf 
that  all  demands  agalaat  dties  of  the  third  class 
■bail  be  paid  by  warrants  specifying  the  pur- 
pose for  which  they  are  drawn,  tbe  action  of 
the  treasurer  of  such  a  fMy  in  paying  claimi 
aicainBt  the  dty  in  cash  without  warrant  was 
illegal. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  SS  18T7,  1878,  2188,) 

2.  MtlNICIPAI.    CORPOBATIONfl  ♦s»eMr- PAT- 

UENT  OP  Fun ns— Shortage. 
All  dty  funds,  once  in  the  hands  of  tbe  dty 
treasurer,  most  in  law  be  regarded  as  continu- 
ing in  his  offidal  custody  until  lawfully  drawn 
out.  Payments  made  otherwise  are  made  in  his 
own  wrong,  and  cannot  diminish  the  fund  for 
which  he  is  responsible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |$  1877,  1878,  2188-1 

3.  Munioipai,  Cobpokation8  ^=173{5)— Mis- 
appbopbiation  or  Fnnos  bt  I'bbasubbb— 
Manneb— Pboop. 

Where,  by  his  Ul^al  act  in  paying  out  the 
money  of  a  city  of  tlie  third  class  in  cash  with- 
out warrant,  the  dty  treasurer  created  s  short- 
age in  bis  official  fund,  and  Illegally  paid  out 
tbe  ci^'s  money,  to  recover  from  him  the  atj 
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need  not  show  also  tbe  manner  of  the  misap- 
propriation. 

[Kd.  Xote.— For  other  oases,  see  Hunidpal 
Oorporationa.  Cent.  Dig.  g§  404-40».] 

4.  Municipal  Cobporations  «=>S94— Pay- 
ment OF  Funds  in  Cash— Citt  Council. 

ITie  city  council  of  a  city  ot  the  third  class 
could  not  pay  the  city's  current  indebtedness  by 
cash,  and  could  not  ratify  the  city  treasurers 
illegal  act  in  so  doing. 

[Ed.  Note. — For  other  cases,  see  Muaicipal 
Corporations,  Cent.  Dig.  |§  1^,  1878,  21SS.] 

5.  Municipal  Corporations  ^=173(5)  — 
Funds  of  Cmr— Shobtaob  in  Citt  Tiuus- 
ubkb's  Fund — Liability. 

Where  the  city  treasurer  of  a  dt;  of  the 
third  class  without  warrants  illegally  paid  out 
money  in  cash,  in  purau.mce  of  a  fraudulent 
scheme  on  his  part  to  appropriate  tbe  dty's 
money  by  forging  voucher  signatures  of  labor- 
ers, the  city  treasurer  was  liable  for  the  short- 
age thus  created  in  his  fund. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g§  404-409.] 

6.  Municipal  Corporations  €=»173(5)  — 
Principal  and  Surety— City  Tbeasubb^^ 
Shortaoe— Audit— IjABiLiTY. 

The  failure  of  auditing  officers  of  the  state 
to  discover  a  shortage  in  the  accounts  of  a  city 
treasurer  did  not  relieve  the  latter  or  his  bond 
from  liability,  since  the  failure  of  auditing  <tf- 
ficers,  whose  exan^ation  and  reports  are  not 
i-oDcluaive,  cannot  be  binding  on  either  tbe  of- 
ficer or  the  public  he  serves;  the  bureau  of  in- 
spection liaving  no  power  to  discharge  an  of- 
licial  from  liability. 

[Ed.  Note.— For  other  cases,  see  Mhinidpal 
Corporations,  Cent.  Dig.  SJ  404-400.] 

7.  Limitation  of  Actions  ^»22(8)— Action 
Against  Surety- Action  on  Written 
Contract. 

An  action  against  an  official  bond,  tbe  ba- 
ds of  which  is  the  wrongful  and  illegal  act  of 
the  prinoipal,  on  which  the  liability  of  the  sure- 
ty is  dependent,  is  not  an  action  on  a  written 
contract. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  S  109.] 

8.  Limitation  of  Actions  *=»57(4) — Statute 
OF  Limitations— Action  Aoaimst  Bono  or 
Official— Term  of  OfTiCE. 

The  three-year  statute  of  limitations  for  ac- 
tions on  unwritten  contracts  (Rem.  Code  1915,  § 
169,  subd.  3)  be^ns  to  run  on  a  city's  cause  of 
action  against  its  treasurer  end  his  bond  for 
misappropriation  of  funds  at  the  end  of  bis 
term  of  office,  whether  or  not  the  relief  asked 
for  is  based  on  undiscovered  fraud. 

[Ei.  Note.— For  other  cases,  see  Limitatiw  of 
Actions,  Cent.  Dig.  i  321.] 

9.  Costs  ®=»231(2>— On  Appeal. 

Appellants,  who  obtained  a  more  favorable 
judgment  in  the  Supreme  Court  than  that  se- 
cured below,  in  point  of  the  omoont  of  recover? 
awarded  against  them,  will  recover  costs  of  the 
appeal 

[Va.  Note.— For  other  cases,  see  Costa,  Cent. 

Dig.  tf  872.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  E.  H.  Sullivan, 
Judge. 

Action  by  the  City  of  Hlilyard,  <m  the 
relat^n  of  W.  V.  Tanner,  Attorney  General, 
against  John  A.  Carabln  and  the  Massacbn- 
setts  B(mdlng  &  Insurance  Company.  From 
a  jadgment  for  plaintiff,  defendants  ai^>eal. 
Judgment  modified. 


W.  C.  Donovan  and  Chas.  B.  Swan,  both 
of  Spokane,  for  appellants.  W.  V.  Tanner, 
Atty.  Gen.,  Scott  Z.  Henderson,  Asst  Atty. 
Gen.,  C.  C.  Upton,  of  Hillyard,  and  L.  L. 
Thompson,  of  Olympta,  for  respondent 

HOLCOMB,  3.  This  action  was  brongbt 
on  behalf  of  the  tdty  of  Hillyard  to  recover 
from  appellants  Carabln  and  Massacbnsetta 
Bonding  Sc  Ijnsurance  Company,  the  surety 
on  his  official  bond,  certain  sums  of  money 
which  the  dty  claims  to  have  lost  by  reason 
of  alleged  fraudulent  acts  committed  by  Car- 
abln, while  acting  as  the  dty  treasurer,  to- 
;  getber  with  his  all^^  coconspirators^  tbe 
dty  engineer  and  dty  derk. 

The  record  shows  that  during  Carablo's 
terms  of  office  a  great  many  men  were  em- 
ployed by  the  dty  in  constructing  a  water 
wystem,  and  that,  instead  of  paying  these 
men  by  warrant  as  provided  in  Rem.  St  BaL 
Code,  I  7687.  they  were  paid  In  cash  by 
Carabln  when  they  presented  a  time  certifi- 
cate to  him,  signed  by  the  foreman  of  the 
works,  at  whldi  time  they  signed  a  voucher 
for  the  same.  During  tbe  first  part  ot  the 
work  this  was  the  only  record  kept  of  these 
men.  Later  €a  pay  rolls  were  k^it,  but 
tbe  men  were  still  paid  by  cash.  Instead  ot 
warrants.  At  the  end  of  the  month  a  war- 
rant to  relieve  cash  would  be  Issued  to  Cara- 
bln by  order  of  the  dty  coundl.  Carabln 
would  then  take  this  warrant  to  the  bank, 
where  It  would  be  cashed,  and  tbe  cash 
deposited  to  tbe  credit  of  the  dty  of  Hill- 
yard. Tbe  bank  would  bold  the  warrant 
until  it  was  presented  and  paid.  Oa  April 
1,  1013,  Carabln,  the  dty  engines,,  and  the . 
dty  clerk  were -charged  with  conqtlracy,  and 
later  .pleaded  guilty  to  conspiring  to  detetud 
the  dty  out  of  certain  money  by  forging  the 
names  ot  flctlUous  persons  on  the  pay  roll. 
The  evidence  of  handwriting  experts  was  in- 
troduced also  tending  to  show  that  the  names 
on  tbe  receipts,  vouchers,  and  pay  roll  were 
forged  by  Canibin,  the  dty  ei^eer,  and 
tiie  dty  derk;  it  being  respondent's  theory 
that  the  alleged  payees  were  ficdtlous  per- 
sona, and  that  the  moneys  purported  to 
have  been  paid  to  them  were  wrongfully  re- 
tained by  the  omsi^rators. 

From  an  adverse  Judgment  in  the  sum  ot 
$4,016.93,  appellants  appeal,  and  urge  that, 
since  the  gravamen  of  this  action  is  fraud. 
In  order  for  respondent  to  recover,  it  must 
establish  by  a  preponderance  of  the  evidence 
that  Carabln  was  guilty  of  fraud  as  alleged, 
and  also  that  tbe  men  whose  names  were 
allied  to  have  been  forged  to  the  pay  roll 
and  vouchers  were  fictitious  persons,  or  had 
□ot  worked  for  the  city  as  pretended,  and 
that  sndi  money  was  retained  V7  Carabln 
and  his  coconsfdrators. 

[1, 2]  In  considering  this  questtcn,  tbe  evi- 
dence shows  that  Carabln  might  have  in- 
curred a  prima  fade  liability  on  the  ground 
of  illegally  paying  out  the  dty's  money,  lr> 
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respective  of  the  question  of  active  fraud, 
for  Bern.  &  Bal.  Code,  §  7687,  specifically 
prorides  tiint  all  demands  against  cities  of 
the  third  class  shall  he  paid  by  warrants 
which  shnll  specify  the  purpose  for  which 
they  are  drawn.  From  this  statute  It  Is 
apparent  that  the  action  of  Carabin  In  pay- 
ing claims  against  the  city  In  cash  without 
warrant  was  an  Illegal  act  McCormIck  v. 
F^7  City.  23  Mich.  467.  And  It  alao  created 
a  shortage,  as: 

"AH  district  funds  once  In  the  hands  of  tlie 
t<Mra  treasurer  mnst  in  law  be  r^rded  as  cca- 
tinuiog  in  his  officiai  custody  until  lawfully 
drawu  out.  Payments  made  otberwise  are  made 
io  bia  owD  wrong,  and  cannot  diminish  the  fund 
for  which  be  is  responsible."  Pe(H)le  ex  reL 
Bums  V.  Bender,  86  Mich.  105;  Seymour  t. 
KUensbnrc,  81  Wash.  S6S.  142  Pac.  875. 

IS,  4]  B7  bis  Illegal  act  Oarabln  created  a 
dioitage  in  the  fund  of  the  <dty  treasurer 
and  illegaUy  paid  ont  the  money  of  the  city. 
Becaose  of  tbese  facts  we  do  not  think  that, 
in  order  to  recover  in  this  actloQ,  respondent 
most  show  also  the  manner  of  the  mlsappro- 
priatl<m,  which  fn  this  case  wonid  be  impos- 
sHde,  for  raspradent  conld  not  show  that 
men  whose  names  were  signed  to  the  pay 
roll  and  time  certificates  did  not  worls  for 
the  dty  at  the  time  the  cash  was  paid  out 
By  ostensibly  paying  out  the  money,  but  Id 
a  wrongful  manner,  Ctarabln  rendered  It 
iDDpossible  for  respondent  to  make  this  proof; 
and  to  now  hold  that  respondent  must  so  do 
would  be  to  render  Ineffective  the  statute 
whidi  requires  that  claims  against  the  city 
mnst  be  paid  by  warrants,  and  place  a  pre- 
mium upon  its  Ttolatlon.  Nor  is  the  issu- 
ance of  a  warrant  by  the  council  to  relieve 
the  cash  of  any  consequence,  inasmuch  as 
the  council  itself  could  not  pay  the  city's 
current  indebtedness  by  cash,  and  could  not 
ratify  Carabin's  illegal  act  in  so  doing. 

15]  As  It  was  not  necessary  for  respondent 
to  show  that  these  men  whose  names  were 
signed  to  the  pay  roll  did  not  work  for  the 
dty  of  Hillyard,  by,  showing  that  the  money 
was  illegally  paid  ont,  together  with  the  evi- 
dence of  fraud  on  the  part  of  Carabin,  re- 
qwndent  established  a  case  which,  if  believ- 
ed, would  render  Carabin  liable  for  the  short- 
age, and  the  evidence  of  fraud  Is  suffldent  in 
oDr  minds  to  show  that  the  shortage  shown 
was  misappropriated  by  Carabin. 

{I]  In  their  original  answers,  by  way  of 
ifflrmatlve  defense,  appellants  pleaded  that 
Carabin's  books  were  examined  during  the 
years  1910,  1911,  and  1912.  by  officers  of  the 
state,  that  no  report  of  these  shortages  was 
ever  made,  that  the  bond  was  executed  In 
reliance  upon  such  examinations,  and  that 
consequently  appellant-s  were  discharged 
from  liability.  Tlte  action  of  the  lower  court 
In  sustaining  the  demurrer  to  these  defenses 
Is  next  assigned  as  error.  No  authority  Is 
dted  to  sustain  this  contention,  nor  are  we 
able  to  find  any.  On  the  other  hand,  the 
rule  seems  to  be  well  settled  that  the  fallare 
of  an  auditing  officer  to  discover  a  abortage 


in  the  accounts  of  another  officer  does  not 
relieve  the  latter  or  his  bond  from  liability. 
Anderson  v.  Blair,  121  Ga.  120,  4S  S.  E.-  951. 
2  Ann-  Cas.  165.  That  the  auditing  officers 
were  Incompetent  or  negligent  in  their  ex- 
aminations at  those  times  Is  established  by 
the  facts.  But  the  failure  of  such  officers, 
whose  examinations  and  reports  are  not  con- 
clusive, cannot  be  binding  upon  either  the 
officer  or  the  public  he  serves.  The  bureau 
of  inspection  assuredly  has  no  power  to  dis- 
charge an  offidai  from  liability. 

[7, 1]  This  action  was  commenced  In  June, 
1914,  and  It  Is  appellants'  contenti<Hi  that 
all  transactions  which  occurred  prior  to 
March,  1911,  the  date  of  the  expiration  of 
Carabin's  first  term  as  city  treasurer,  are 
barred  by  the  statute  of  limitations.  While 
it  Is  true  this  Is  an  action  against  a  bond, 
it  Is  not  an  actlcm  on  a  written  contract,  as 
the  basts  of  the  action  is  the  wrongful  and 
Illegal  act  of  the  principal  upon  which  the 
liability  of  the  surety  is  dependent  Board 
of  County  Com'rs  v.  Van  Siyck,  52  Kan. 
022,  a.'j  Pac.  299.  Appelinnts  therefore  urge 
that  this  action  comes  within  tlie  provisions 
of  subdivision  3,  S  159.  Rem.  Oode,  which 
provides  that  actions  on  unwritten  contracts 
must  be  brought  within  three  years,  and  this 
theory  would  seem  to  be  well  founded,  un- 
less respondent's  contention  that,  since  this 
is  an  acticKi  for  relief  on  the  ground  of 
fraud,  the  statute  does  not  commence  to  run 
till  the  fraud  Is  discovered,  as  provided  in 
subdivision  4,  $  1S9,  Rem.  Code,  is  meritori- 
ous. However,  in  a  case  of  this  kind,  wheth- 
er or  not  the  relief  asked  for  Is  bas^  on 
fraud  which  has  not  been  discovered,  the  rule 
is  well  established  by  this  couit  that  the  stat- 
ute starts  to  nm  at  the  end  of  the  term  of 
office  within  which  the  cause  of  action  arose. 
Spokane  County  v.  Prescott,  19  Wash.  418, 
53  Pac.  661,  67  Am.  St  Hep.  733;  Skagit 
County  V.  American  Bonding  Co.,  59  Wash. 
1,  109  Pac.  197.  In  the  latter  case  the  court 
said: 

"It  should  rather  be  held  that  for  the  purpos- 
es of  the  statute  of  limitations,  oil  causes  of 
action  matured  at  the  expiration  of  his  term, 
for  defalcations  during  such  term,  without  ref- 
erenco  to  the  several  dates  on  which  they  oc- 
curred, and  that  as  between  the  county  on  the 
one  part,  and  the  delinquent  officer  on  the  oth- 
er, the  period  of  limitation  would  not  commence 
to  run  prior  to  the  expiration  of  his  term." 

Subsequently  in  that  case  it  is  determined 
that  the  statute  does  not  start  to  run  at  the 
times  the  different  misappropriations  were 
made,  when  they  were  not  discovered  at  such 
times,  and  respondent  therefore  argues  that 
the  statute  does  not  run  till  such  discoveries 
are  made.  But  this  case  plainly  places  a 
limit  viz.,  the  end  of  the  term  of  office,  when 
the  statute  does  in  any  event  start  to  run ; 
and  the  failure  to  discover  the  fraud  cannot 
stop  the  toll  of  the  statute  after  that  time. 
It  was  therefore  error  for  the  court  to  allow 
a  recovery  for  items  mlsapproiHrlated  prior  to 
January,  1911,  tbe  aid  of  Carabin's  first  term 
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of  office^  Tbelr  recovery  Is  barred  by  the 
statute  of  limltatliHis. 

S^ral  other  ttsslgnments  of  error  are  urg- 
ed, based  on  the  admission  and  refusal  to 
strike  certain  evidence.  It  is  sufficient  to 
say  that  we  have  considered  these  as^cn- 
ments,  and  do  not  deem  them  of  sofflcdent 
merit  to  warrant  a  reversal. 

The  Judgment  of  $4,015.03,  whid)  was  com- 
puted by  adding  together  the  sums  of  93,171.- 
07  as  principal  and  $844.86  Interest  to  No- 
vember 30,  1915,  the  date  of  the  judgment 
below,  must  be  and  Is  modified  by  eliminating 
the  items  of  loss  caused  by  defalcations)  prior 
to  January.  1911,  amounting  to  $1,636.80 
principal  and  $621^  Interest  to  Novemtwr 
30, 1915.  The  remaining  defalcations,  amount- 
ing to  $1,534.27  principal  and  $323.53  Interest 
to  November  30,  1915,  toUllng  $1,857.80.  are 
recoverable,  and  as  to  them  the  Judgment  is 
affirmed.  In  making  these  deductions  we  are 
not  unmindful  of  the  fact  that  some  deduc- 
tions were  made  from  these  Items  by  the 
trial  court,  but  In  so  far  as  this  Is  ascertain- 
able from  the  record  none  of  them  were  made 
for  defalcations  in  1910.  To  $1,857.80  should 
also  be  added  the  sum  of  $723.81,  being  the 
sum  of  $608.95,  with  Interest  to  November 
30,  1915,  which  amount  the  trial  court  found 
to  be  due  respondent,  but  Inadvertently  failed 
to  Include  It  In  tbe  Judgment. 

[9]  Appellants,  having  obtained  a  more  fa- 
vorable judgment  here  than  they  secured  be- 
low, will  recover  costs  of  tills  appeal.  Let 
the  Judgment  be  modified,  and  ordered  ac- 
cordingly, for  tbe  sum  of  $2,581.01,  with  tri- 
al costs. 

ELLIS,  a  J.,  and  FULLEBTON,  MOUNT, 
and  PAUKGR,  JJ.,  concnr. 


<M  WaBh.  EU) 

TOHKINS  T.  SEATTLE]  CONSTRUCTION 
ft  DRY  DOCK  CO.   (Na  18817.) 

(Suiveme  Court  of  Wasbtngton.    Uay  23. 

1017.) 

1.  CoNTKACTs  €=»140— Effect  ot  Iu-eoautt 
— VioLAiiON    or    Statute  — Subsequent 

AOBEEHBNT. 

Where  defendant  employed  plaintiir,  a  Brit- 
ish subject,  to  come  to  tbe  United  ijtates  to 
work  as  an  engineer,  contrary  to  Act  Feb.  26, 
1885,  c.  li>l.  S  23  Stmt.  332  (U.  S.  Comp. 
St.  1916,  f  4240J.  probibiting  the  importation 
and  migration  of  foreigners  undw  contract  to 
perform  labor  in  tbe  Unite<l  States,  and  in- 
validating such  coiitrac-ts,  ttie  employ^  could 
not  recover  oo  a  subse<iuent  a!;reemeQt  by 
wbicb  be  was  to  continue  such  work ;  the  com- 
plaint sbowing  that  tbe  subsequent  agreement 
grew  nut  of  and  was  connected  with  tbe  origi- 
nal void  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  713-721.] 

2.  CoNTBACTs  «=sl40— Effect  of  Illegality 
—Violation  of  Statute—  Sitbsequent 
Aobeehbnt. 

In  determining  whether  a  new  contract  b 
■0  connected  with  an  ill^al  contract  as  to  rea- 


der it  void,  tbe  test  b  whether  plaintiil  b  re- 
quired to  resort  to  the  Ul^l  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent  Dig.  H  713-721.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  J.  A.  Toraklns  against  the  Seat- 
tle Construction  &  Dry  Dock  Company.  Com- 
plaint dismissed,  and  plaintiff  appeals.  Af- 
firmed. 

E.  N.  Sears,  of  Seattle,  for  appellant.  Bo- 
gle. Graves,  Merritt  &  Bogie,  of  Seattle,  for 
respmdent 

MAIN.  J.  The  purpose  of  this  action  Tras 
to  recover  damages  for  tbe  breac-b  of  an  al* 
leged  contract  ot  emiHoymcnt.  To  the  third 
amended  cmnplaint,  which  will  be  hereafter 
referred  to  as  the  complaint,  a  demurrer  was 
Interposed,  and  sustained  by  tlie  trial  court. 
The  plaintllt  refused  to  plead  further,  and 
elected  to  stand  upon  the  complaint.  From 
a  judgment  of  dismissal,  tbe  plaintiff  ap- 
peals. 

The  facta,  as  stated  In  die  complaint,  ao  far 
as  necessary  to  present  the  decisive  questloii, 
may  be  summarised  as  follows:  The  reqwnd- 
eat  was  a  corporation,  organised  under  the 
lawB  of  the  state  <^  New  Jersey,  doing  busi- 
ness in  BMttle.  Wash.,  and  at  Baniett,  in  tbe 
province  of  British  Columbia,  Canada.  The 
appelant  was  a  British  subject,  and  a  skilled 
artisan.  On  or  about  September  22. 1915,  the 
respondent,  at  Tancoaver.  B.  C,  "entered  Into 
an  oral  contract  oi  hiring  and  nnployment 
whereby  It  was  mutually  agreed  by  and  be- 
tweoi  them  that  d^radant  [respondent]  on 
said  date  employed  irilaintiff  [appellant]  to 
serve  it  from  month  to  month  in  the  capacity 
ot  medianlcal  oiglnew  In  Seattle,  Wash« 
and  elsewhere,  at  a  mmithly  wage  and  sal- 
ary of  $300  a  mmth,  and  plaintiff  agreed  to 
serve  defendant  as  mechanical  engineer  tm 
•aid  terms  and  at  said  salary.**  Immediately 
After  this  contract  was  stored  into,  the  ap- 
pellant came  to  Seattle.  Wash.,  and  there, 
for  Mie  month,  beginning  on  or  about  Septem- 
ber 191S,  perfonped  his  duties  as  mechani- 
cal eni^neer  In  the  respwident's  employ.  At 
the  "Old  of  said  mmth  it  was  agreed  by  and 
betweoA  these  parties  that  thereafter  plaintiff 
should  continue  to  perform  said  services  for 
defoidant  at  said  mmthly  salary  of  $300, 
from  month  to  month  bes^nnlng  on  the  1st 
'  day  of  eadi  calendar  mfinth  thereafter,  and 
plaintiff  continued  to  perform  said  services 
for  defendant  on  said  terms  until  Decemb^ 
8,  1015."  On  the  date  last  mentioned  tbe 
appellant  was  discharged  by  the  respmdent. 
The  iwesent  acticm  was  Instituted  for  the 
purpose  of  recovering  as  damages  the  sal- 
ary, wlilch  the  appellant  would  liave  earned 
between  December  8, 1915,  when  he  was  dis- 
charged, and  the  end  of  that  month.  There 
is  no  claim  that  all  salary  earned  up  to  the 
date  of  the  discharge  had  not  been  paid. 
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P.t]  Tlie  cnitrolUiiff  qnestloD  Js  whether 
tbe  cwi tract  pleaded  Is  tainted  with  Illegal- 
117.  From  the  Cacts  stated  It  appears  that 
the  app^nt  was  a  British  subject,  residing 
b)  or  near  yanconrer,  B.  C,  when  the  con- 
tract of  anpl<^nn«it  was  originaUy  mtenA 
into,  and  that  performance  of  the  contract 
was  to  take  place  in  Seattle,  WadL 

SecUoD  2  of  cbapter  164  (23  U.  S.  Stat  I*, 
p.  332),  being  an  act  oitltled  "An  act  to  pro- 
hibit the  importatlcMi  and  migration  of  for- 
dgnm  and  ali«is  under  contract  or  agree- 
ment to  perform  labor  In  the  .United  States. 
Its  territories,  and  the  District  of  Otriambia," 
pnrldes; 

"That  all  cootracts  or  agreements,  express  or 
impU«H.  psrol  or  special,  which  may  hereafter 
bt  made  by  and  between  any  person,  c(»npany, 
pirtnerehip,  or  corporation,  and  any  foreiipier 
•r  fcmignera,  alien  or  aliens,  to  perform  labor 
or  serrice  or  having  reference  to  the  perform- 
iBce  of  labor  or  service  by  any  pentnn  In  the 
United  States,  ita  territories,  or  the  District  ot 
Odnmbia  previous  to  the  migration  or  importa- 
tim  of  the  person  or  persons  whose  labor  or 
lerrioe  Is  contracted  for  into  the  United  Statee^ 
MSI  be  utterly  Told  and  of  no  effect" 


By  this  act  the  original  contract  of  the 
parties  in  the  present  case,  made  at  Vancou- 
Ter,  B.  C,  was  Illegal  and  void  and  of  no 
effect  This  Is  recognized  by  the  appellant, 
bat  it  is  claimed  that  at  the  end  of  the  first 
Month's  service  In  Seattle  a  new  contract  was 
entered  Into,  and  that  su<ii  new  contract  does 
■ot  violate  the  act  of  Cmigress. 

It  wUl  be  noticed  reference  to  the  sec- 
ond excerpt  quoted  above  from  the  complaint 
that  where  It  is  sought  to  allege  the  con- 
tract made  at  the  end  of  the  first  month,  it  Is 
stated  that  the  an>ellant  "should  continue  to 
perform  said  services  for  defendant  at  said 
monthly  salary  of  $300."  Here  Is  a  direct 
reference  which  connects  the  original  void 
contract  with  the  one  alleged  to  have  been 
made  at  the  end  of  the  first  mouth. 

It  is  also  alleged  that  when,  on  December 
S,  1915,  the  aH>ellaut  was  discharged,  he 
was  performing  services  "under  said  employ- 
ment from  month  to  month."  Here  again  Is 
a  direct  reference  to  the  contract  alleged  in 
the  preceding  part  of  the  complaint  The 
general  rule,  which  Is  supported  by  the  au- 
thorities, is  well  stated  In  volume  15,  A.  &  E. 
bcyd.  of  U  (2d  Ed.)  p.  002,  as  follows: 

"Where  a  contract  grows  immediately  out  of 
and  is  connected  with  a  prior  illegal  contract, 
the  illegality  of  such  prior  contract  will  entfr 
into  the  new  contract  and  render  it  illegal. 
*  •  •  Bat  if  the  new  contract  is  not  con- 
nected with  the  illeeal  contrHct  or  transaction, 
bnt  is  founded  on  a  new  conaiderotion,  it  is  cot 
affected  by  such  prior  illegal  contract  or  trans- 
actictt,  thongh  the  latter  may  have  indirectly 
tlven  rise  to  it" 

In  determining  whether  a  new  contract  is 
so  connected  with  an  illegal  contract  as  to 
render  It  also  illegal  and  void,  the  test  is 
whether  the  plalntifr,  to  make  a  case,  is  re- 
quired to  resort  to  the  ille^  ccmtract.  In 


Stlrtan  t.  Bleflien,  70  Wash.  10, 138  Pac.  SIS, 
61  Ifc  R.  A.  (N.  S.)  623,  It  was  said: 

"Where  a  plaintiff,  to  omke  a  case,  must  rely 
upon  the  illegal  contract  itself,  he  cannot  re- 
cover. The  law  will  aid  neither  party  to  an  Il- 
legal agreement,  but  wUl  leave  the  parties  where 
it  finds  them." 

While  the  facts  In  that  case  are  not  the 
same  as  those  In  this  case,  the  ctmtFolllng 
legal  principle  Is  the  same.  The  allegatlona 
of  the  complaint  in  the  present  case  show 
that  the  contract  alleged  to  hare  been  made 
at  the  end  ot  the  first  month's  service  grew 
out  of  and  was  connected  with  the  prior  yoM 
contract,  made  in  British  Oolumbla,  and, 
under  the  law,  the  Illegalltr  of  the  latter  con- 
tract  entered  into  the  new  contract  and 
dered  It  likewise  void. 

The  Jndgmott  will  b»  affirmed. 

ELLIS.  C.  J.,  and  (^ADWICK,  UOBBIS, 
and  WEBSTER,  JJ.,  concur. 


(96  WmH.  Btt) 

WILUAHSON  INV.  CO.  t.  WILLIAMSON. 
(No.  136(10.). 

(Supreme  Ck>urt  of  Washington.  Hay  29. 1017.) 

1.  Partition  ®=»13— Tenants  in  Comuon. 

Where  there  are  no  complications  as  to  the 
title  of  either  party,  either  tenant  in  common 
can  demand  partition  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Partltioot 
Cent  Dig.  SS  36,  81.] 

2.  Partition  -  ^s>26— Defenses— Injitbt— In- 
convenience. , 

Probable  injury  to  the  property  by  a  parti- 
tion between  tenants  in  common,  inconvenience, 
or  hardship  to  either  of  the  parties  are  not  ade- 
(]uate  barriers  to  the  assertira  of  the  right  to 
partition,  nor  a  valid  excuse  for  material  delay 
in  according  the  remedy. 

[E>d.  Note.— For  other  cases,  see  Partition, 
(Tent  Dig.  |S  68-71,  75.} 

3.  Partitioii  €=s77(1)— Equitt  JCBISDICIIOn 

— Salf. 

In  the  original  jurisdiction  of  equity,  there 
was  no  partition  of  property  between  tenants 
in  common  by  means  of  sale,  except  where  all 
parties  were  sut  juris  and  consented ;  wanting 
such  capacity  and  consent,  the  division  was  al- 
ways in  kind,  and,  where  the  land  was  incapable 
of  exact  or  fair  division,  compensation  for  the 
ineqnality  was  made  by  an  award  ot  owidty  of 
partition, 

[Ed.  Note.— For  other  cases,  see  Partitim, 
Cent  Dig.  §8  211-216,  218.] 

4.  Partition  ^»77(1>— Partition  in  Kind. 

The  courts  still,  as  formerly,  favor  a  parti- 
tion of  land  in  kind  between  tenants  in  common 
whenever  practicable. 

[Ed.  Note.— Kor  other  cases,  see  Partition, 
Cent.  Dig.  §3  211-216,  218.] 

5.  Pabtition  «=»77{4)—PRE8UirPTio»»— Divi- 
sion OB  Sale. 

Since  by  Kern.  Code  1015,  jt  83S.  anthorisine 
actions  for  partition  of  property,  and  a  sale  tf  it 
appear  that  a  partition  cannot  be  made  without 
great  prejudice  to  t)io  owner,  the  power  of  the 
court  to  order  a  sale  is  conditioned  on  showin;; 
that  great  prejudice  would  result  from  a  divi- 
sion, there  Is  a  presumption  that  land  held  in 
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common  can  be  eqaltably  divided  nccordins  to 
the  intcrpsta  of  the  parties  measared  by  value. 

[Ed.  Note.— For  other  caaas,  Me  Partition, 
Cent  Dig.  %  223.] 

6.  Partition  ©=377(4)  —  Sai.e  —  Burden  to 
Snow  Prejudice  fbom  Division. 

In  an  action  for  partition  by  a  tenant  in 
common  who  seeks  a  sale  of  the  property  on  the 
gronod  that  it  cannot  be  divided  without  great 
prejudice  to  Che  owners,  the  burden  to  show 
great  prejudice  rests  on  him  who  asserts  it. 

[Ed.  Note.— For  other  cases.  Partition, 
Gent.  Dig.  {  223.] 

7.  PABmroN  «sa77(3)— Sau  foe  Ditibios— 
Statute— "Great  Pbejudice." 

"Great  prejudice,"  as  u^ed  in  Rem.  Code 
1915,  §  S"S.  authoriziog  actioos  for  partition  of 
property  and  a  sale  if  it  appear  that  a  parti- 
tion cannot  be  made  without  great  prejudice  to 
the  owners,  means  materia)  pecuniary  loss,  not 
mere  temporary  inconvenience,  or  temporary  im- 
pairment of  income,  slight  in  comparison  with 
the  value  of  the  property  for  the  uses  for  which 
it  ia  suitable. 

[Ed.  Note.— For  other  eaaes,  see  Partition, 
Cent.  Dig.  SI  219-222. 

For  other  definitions,  see  Words  and  E^raaes, 
Great  Prejudice.] 

8.  PABTmON  «=»77(3)  —  tTNIUFROTBD  LAKD  — 

Building. 

Where  a  lot  was  worth  on  s  depressed  mar- 
ket $20,000  to  $22,000,  and,  on  a  normal  market, 
$30,000  to  $37,000,  and  the  building  there  rented 
precariously  for  onl^  $40  or  $50  a  month,  requir- 
ing continual  reducttous  to  keep  it  tenanted  at  all, 
the  property  was  not  permanently  improved,  or 
improved  at  all  in  any  real  or  material  sense,  the 
lot  being  worth  as  much  without  it  as  with  it, 
and  the  property  should  be  treated  for  the  pur- 
pose of  partition  as  if  the  building  were  not 
there,  aince  its  absolute  destruction  would  not 
greatly  prejudice  the  owner  in  the  legal  sense 
of  material  pecuniary  loss, 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  K  219-222.] 

9.  Partition  «s>77(4)— Pabtt  Wau.  Aobxb- 

MBNT—BUEDEN  OF  PROOF. 

Tn  Buit  for  partition,  the  burden  was  npon 
plaintiff,  to  whom  was  awarded  the  east  half  of 
the  lot,  to  show  that  there  was  a  continuing 
party  wall  agreement,  obligating  the  owner  of 
the  east  half  to  sustain  the  building  on  the  ad- 
joining lot. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §  223.] 

10.  Adjoining  Landowners  <^>4(S)— Remov- 
al or  Building— Absence  or  Pabtt  Wall 

Agreement. 
Where  buildings  on  adjoining  lot  serve  to 
sustain  one  another,  but  there  is  no  party  wall 
agreement,  the  only  duty  of  either  party,  who 
desires  to  remove  his  building,  is  to  notify  the 
other  that  the  latter  may  protect  bis  own  bnild- 
ing,  and  thereafter  the  removing  party  is  liable 
only  for  failure  to  exercise  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  §8  34,  35.] 

11.  Partition  «=»77(3)— Partition  in  Kind 
—Diminution  in  value. 

Where  division  of  a  lot  owned  by  tenants 
in  common  would  reduce  the  aggregate  value  of 
the  halves,  but  a  sale  for  partition  on  the  ex- 
isting market  for  division  of  the  proceeds  would 
result  in  even  a  greater  loss,  simply  because 
the  aggregate  value  of  the  halves  would  be 
lomewbat  less  than  the  value  of  the  whole,  the 
law  wUI  not  deny  partition  in  kind,  and  force 
one  or  ptwsibly  both  of  the  common  owners  to 
change  the  form  of  his  holding  and  forego  the 


value  of  his  Investment  b7  selling  the  entire 

property  at  a  sacrifice. 
[Kd.  Note.— For  other  cases,  see  Partition. 

Cent.  Dig.  ES  219-222.] 

12.  Evidence  ®=»480— Opinion— Value, 
Opini<m  evidence  is  always  admissible  en 

questions  of  value. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  SS  2271,  2233-2289.] 

13.  Appeal  and  Ebrob  «»1009(1)— Findirob 
—Conclusiveness. 

In  a  suit  in  equity  for  a  partition,  on  ap- 
peal the  trial  in  the  Supreme  Court  is  one  de 
novo,  and,  by  Rem,  Code  1915,  §  17.30.  the  find- 
ings of  the  trial,  court  are  not  binding  upon  the 
Supreme  Court,  but  they  are  entitied  to  grrat 
weight,  particularly  when  supported  by  the  ref- 
eree's report. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3070,  8978.] 

14.  Partition  «s>103— Sale  fob  Division- 
Bid  BY  Owners. 

In  case  of  a  sale  ordered  for  partition  of 
property  between  tenants  in  commou,  either  par- 
ty may  become  a  bidder  at  the  sale. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Gent.  Dig.  f  339.] 

15.  Appeal  and  Ebrob  ^=>1O460S)~Iu]cate- 
RiAL  Ebrob. 

In  a  suit  for  partition,  where  no  sale  of  the 
property  for  division  was  ordered,  error  of  the 
trial  court  in  expressing  the  view  that  if  he  or- 
dered a  sale  he  should  not  permit  either  party 
to  the  suit  to  become  a  bidder  was  immateriaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4134.] 

10.  Partition  ^=>91  —  Competency  or  Ref- 
eree. 

A  witness  at  the  original  hearing  of  a  parti- 
tion suit  was  not  disqualified  to  tie  a  referee  to 
partition  the  property;  the  fact  having  been 
known  when  he  was  appointed,  and  no  objection 
having  been  made  at  that  time. 

(Ed.  Note.— For  other  cases,  see  Partitiosi, 
Cent.  Dig.  »  225-264.] 

Department  2.  Appeal  from  Saperlor 
Court,  Spokane  County;  B.  H.  Solltran. 
Judge. 

Action  by  the  WUUamson  Investmoit  Com- 
pany against  Mabel  C.  Williamson.  From  a 
decree  confirming  partition  made  by  ref- 
erees, plaintiff  appeals.  Affirmed. 

Voorhees  &  Caufleld,  of  Spokane,  for  ap- 
pellant Wellington  D.  Rankin,  of  Helena, 
Mont.,  and  Sam  H.  Cone,  of  Spokane,  for 
respondent 

ELLIS,  C  J.  This  Is  an  action  for  parti- 
tion. The  question  is  wbetber  the  land 
shonld  be  sold  or  divided  In  kind. 

The  property  Is  described  as  lot  20,  block 
8,  llavermnle's  addition  to  Spokane  Falls, 
now  Spokane.  It  is  located  on  the  north  side 
of  Main  avenue,  between  Brown  and  Barnard 
streets.  In  the  business  district  of  the  city. 
It  has  a  frontage  of  50  feet  on  Mala  avenue 
and  a  depth  of  90  feet  to  the  north.  It  is 
owned  In  undivided  moieties  by  the  parties 
to  this  action  as  tenants  in  common.  It  is 
adjoined  on  the  east  by  lot  21  of  the  same 
dimensions  and  in  the  same  bIo<^  Many 
years  ago  the  tlien  owner*  of  lot  20  and  the 
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UwQ  owner  of  lot  21  erected  a  two-story 
wooden  building  covering  both  lots.  The 
l-nlldlng  had  a  common  entrance  on  the  line 
between  the  two  lots  giving  access  to  the 
second  story.  Sixteen  years  ago  Volney  D. 
Williamson,  president  of  the  plaintiff  cor- 
poration, became  the  owner  of  lot  20,  and 
another  owner  acqnired  lot  21.  The  boUd- 
lag  was  an  old  building  at  that  time.  A 
few  years  later  the  common  entrance  was 
dosed,  and  a  wooden  partition  .wall  cutting 
tbe  original  building  into  two  was  run 
tbroDgh  on  the  line  between  lota  20  and  21. 
ni«eafter  the  two  hulldlnga  were'  operated 
as  separate  buildings,  the  main  entrance  to 
that  on  lot  20  being  placed  In  the  middle  of 
the  Ualn  avenue  or  front  wall,  with  a  stair- 
way leading  to  the  second  story.  The  ground 
floor  consists  of  two  stor^oMna.  The  upper 
floor  la  fit  only  for  a  cheap  rooming  or  lodg- 
ing boose.  The  npp«- hallway,  office^  laundry, 
and  rooms  are  ao  arranged  that  a  partltl<Hi 
iBd  double  stairway  could  not  be  run  through 
c-n  the  middle  line  of  lot  20  so  as  to  make  two 
separate  buildings  without  pnAibttlve  ex- 
pense: At  the  Ume  of  the  trial  the  west 
storeroom  was  rented  for  a  small  monthly 
rentaL  ^e  other  storeroom  was  vacant 
The  Qj^r  story  was  rented  at  a  monthly  ren- 
tal of  about  MO.  It  Is  admitted  that  the  In- 
come from  the  building  is  hardly  snffident 
to  carry  the  taxes  and  Insurance,  and  that 
The  rent  is  being  continually  reduced  In 
order  to  keep  the  building  tenanted  at  all. 
Tbree  of  plaintiff's  witnesses  somewhat  in- 
definitely valued  the  building  at  from  $1,500 
to  fS.OOO,  though  an  of  them  admitted  that 
if  added  little  or  nothing  to  the  value  of  the 
lot,  and  that  Its  only  value  was  as  an  aid 
ia  carrying  the  property  till  the  lot  shall  be 
used  by  the  erection  thereon  of  modem  Im- 
provement3  as  business  property.  Two  wlt- 
cesses  for  defendant  and  the  three  referees 
in  partition  appointed  by  tbe  court  testilled 
that  tbe  building  had  little  or  no  value,  and, 
hi  substance,  that  the  property  would  sell  as 
readily,  and  for  as  much,  without  the  build- 
ing as  .with  it  From  the  whole  evidence  it 
is  plain  that  the  building  Is  an  old  wooden 
shell,  badly  out  of  repair  and  not  worth  re- 
pairing. Props  have  been  placed  in  the  rear, 
I>resumably  to  keep  it  from  falling.  On  the 
part  of  the  city  officials  there  have  been 
threats,  or  at  least  talk,  of  condemning  It 
One  of  the  referees,  a  practical  contractor 
and  builder  of  40  years'  experience,  who  said 
he  bad  examined  the  building  critically,  tcs- 
tlAed  as  follows:  • 

"As  a  matter  of  tect  this  property  can  be  par- 
titiosed  without  any  great  prejudice  to  tbe  own- 
ers. I  do  not  consider  the  building  of  any  val- 
up.  I  will  have  to  answer  tlint  way.  If  it  was 
a  Kood  building,  I  would  nay  it  hurts  it.  But  I 
ronKider  the  lot  as  though  the  building  was  not 
there.  lodppendcDt  of  the  quostiou  of  tbe  times, 
it  would  not  be  flnj  creat  prejudice  to  cut  the 
lot  in  two,  not  narticuiarly,  but  then,  as  a  rule, 
fou  can  sell  50  feet  better  than  you  can  25 
ftet,  but  there  is  no  gseat  detriment  on  that 


roperty,  becaase  very  often  some  one  wants 
5  feet,  liut  I  prefer  50  feet  myself.  That  would 
be  owincr  to  the  buyer.  Aa  to  the  condition  of 
the  building,  can  the  stenographer  spell  'rotten'? 
It  is  in  bad-shape.  It  is  gradually  rotting  down. 
Tbe  back  timbers  or  studding  are  all  rotten  on 
tbe  bottoin.  They  put  these  braces  up  for  fear 
it  might  fall — these  braces  on  the  back.  I  don't 
know  if  ft  would  fall,  but  it  looks  bad.  The 
plumbing  Is  in  bad  shape.  They  do  not  use  the 
bathroom  at  all;  they  use  the  sink  and  toilet; 
and  tbe  plastering  is  all  broken  down,  and  lath- 
ing exposed,  and  paper  and  all  ott,  and  I  would 
think  the  building  was  ready  to  b«  condemned, 
myself;  I  think  it's  worthless." 

Aa  to  the  value  of  the  lot,  one  of  plain- 
tlflCa  witnesses,  an  architect,  expressed  the 
opinion  that  It  was  worth  at  the  time  of  the 
trial  about  $20,000;  that  he  thought  there 
was  then  a  mariEet  for  It  at  that  price; 
that  the  real  estate  market  was  then  mac2i 
d^ressed,  and  that  in  normal  times  he 
would  consider  $600  a  front  foot,  or  $30,000, 
a  good  price;  He  &cpvwae&  the  further  opin- 
ion that  to  cut  the  lot  in  two  would  reduce 
the  ai^tregate  value  by  25  per  cent  to  30  per 
cent  Another  of  plolnturs  witnesses,  an  ex- 
perienced real  estate  man,  .was  of  the  opin- 
ion that  a  hl^  or  boom  price  for  the  lot 
would  be  $60,000.  a  low  cm-  "hard-times"  price 
$22,000.  and  the  normal  value  $30,000;  that 
to  cut  the  lot  in  halves  would  reduce  the  ag- 
gregate value  by  10  per  cent  When  aske^ 
In  substance,  which  would  result  In  greater 
loss  to  the  owners,  to  ^vlde  the  property  In 
kind  or  sell  it  on  the  present  roark^  he  said 
It  would  be  a  "toss  up"  as  to  whl^  would  be 
advisable,  and  that  "assuming  that  one  cotUd 
wait  till  normal  times  *  *  *  It  would 
be  more  prejudicial  to  sell  than  to  divide." 
Still  another  witness,  an  architect  not  ac- 
quainted with  real  estate  values  In  Spokane, 
expressed  the  vienv  that  a  division  in  kind 
would  depreciate  the  aggregate  value  by 
obout  20  per  cent  Another  real  estate  deal- 
er placed  the  values  higher  and  tbe  loss  by 
division  at  about  33  per  cent.  He  also  plac- 
ed tbe  market  value  at  the  time  of  trial  more 
than  one-third  below  normal  value.  Of 
defendant's  witnesses,  one,  a  real  estate 
dealer  of  long  experience,  was  of  the  opin- 
ion that  the  property  could  not  be  sold 
at  the  time  of  tbe  trial  for  more  than  30 
per  cent  to  50  per  cent  of  Its  ordinary 
normal  value.  Another  experienced  real  es- 
tate agent  who  has  had  this  property  In  his 
charge  for  about  3  years,  while  not  express- 
ing himself  In  terms  of  percentage,  was  of 
the  positive  opinion  that  the  property  could 
not  be  sold  to  advantage  on  the  depressed 
market  existing  at  the  time  of  trial,  and  he 
said : 

"As  far  as  that  particular  property  is  con- 
cerned I  would  rather  have  half  of  it  all  my  own 
than  to  have  it  sold  and  take  half  of  the  mon«y 
at  this  time." 

An  experienced  contractor  and  builder,  who 
'  was  also  one  of  the  referees  afterwards  ap- 
pointed by  the  court  to  partition  the  proper- 
ty, who  had  had  SO  years'  acquaintance  with 
conditions  and  relative  real  estate  values  In 
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Spokane,  stated  that  he  would  not  sell  real 
estate  at  this  time  unless  forced  to  do  it; 
that  it  could  not  be  done  .without  considera- 
ble loss,  which  In  some  cases  mi^ht  run  as 
high  as  70  per  cent 

The  trial  Judge  was  of  the  opinion  that 
the  building  was  of  little  or  no  permanent 
lvalue  to  the  property,  and  that  the  fact  that 
U  could  not  be  advantageously  divided  should 
cot  be  permitted  to  staad  in  the  way  of  a 
partition  In  kind.  He  found  that  the  prop- 
erty could  be  divided  into  eqnal  parts  with- 
out great  prejudice,  or  any  substantial  prej-. 
udlce,  to  either  of  the  owoers,  and  that  It 
should  be  80  divided  and  partitioned  between 
the  parties  without  a  sale.  He  accordii^ly 
entered  an  Interlocutory  decree  of  partition, 
appointing  three  duly  qualified  and  disin- 
terested persons  to  make  the  partitltm,  and 
dlrectlag,  if  they  were  unable  to  partition 
and  a^lgn  to  eadi  of  the  parties  an  equal 
portion,  quantity,  and  quality  relatively  con- 
sidered according  to  their  respective  r^fats, 
without  great  prejudice  to  the  parties  re- 
spectively, that  th^  make  and  file  &  r^wrt 
to  that  effect  The  referees  accordingly  par- 
titioned the  property,  reporting  that  they 
bad  done  so  without  great  prejudice  to  either 
of  tbe  parties,  by  dividing  It  Into  two  equal 
portions,  quantity  and  quality  relatively  con- 
sidered, by  drawing  a  straight  line  from  the 
center  point  of  the  north  line  of  the  lot  to 
the  center  point  of  tbe  south  line,  and  that 
tbey  had  assigned  tbe  .west  half  to  defendant 
and  the  east  half  to  plalutifT.  PlalntitT  filed 
exceptions  to  this  report  and  contested  Its 
conarmatlon.  After  a  full  heoring  the  court 
entered  Its  final  decree  confirming  the  parti- 
tion as  made  by  the  referees.  Plaintiff  ap- 
pealed. 

Both  parties  concede  that  the  sole  question 
for  the  court's  determination  was  whether  or 
not  a  partition  In  kind  could  be  made  without 
great  prejudice.  The  appellant  throughout 
took  and  still  takes  the  negative  of  this  issue, 
the  resijondent  the  afilrniative.  It  Is  obvious 
that  every  case  of  this  character  must  ulti- 
mately depend  upon  its  own  peculiar  facts. 
For  that  reason  we  have  endeavored  to  set 
out  fairly  and  fully  the  purport  of  the  evi- 
dence. There  are.  however,  certain  broad 
guiding  principles  which  it  may  profit  to  no- 
tice. 

[1]  Where,  as  here,  there  are  no  compli- 
caUtHis  as  to  the  title  of  cither  party,  either 
of  the  tenants  In  common  can  demand  parti- 
tion as  a  matter  ot  right  Freeman.  Coten- 
ancy &  Partition  (2d  Ed.)  1  424;  Moss  t. 
Nye.  183  Ala.  544.  62  South.  776. 

12]  Probable  Injury  to  the  prt^rty.  Iucot- 
venlonce,  or  hardship  to  either  of  the  parties 
are  not  adequate  barriers  to  the  assertion  of 
the  right,  nor  valid  excuses  for  material  do- 
lay  in  accMdlng  the  remedy.  WIttel  v.  Wittel, 
82  N.  J.  Eq.  229.  91  AtL  722 ;  Mylln  T.  King. 
139  Ala.  139,  35  South.  998. 

[I]  In  the  original  Juriadlctloa  o(t  equity 


there  was  no  such  thing  as  partition  by 
means  of  sale,  except  where  all  parties  were 
snl  Juris  and  consenting.  Wanting  such  ca- 
pacity and  consent  the  division  was  always 
in  kind,  and  where  the  land  was  Incapable  of 
exact  or  fair  division,  compensation  for  the 
Inequality  was  made  by  an  award  ot  "owelty 
of  partition."  4  Pomeroy*8  Equity  Juris.  @d 
Ed.)  S8  1389.  1390. 

[4]  The  practical  Inconvenience  and  fre- 
quent Inadequacy  of  this  method  led  to  the 
enactment  In  England,  and  In  nearly  all  of 
the  states  of  the  Union,  of  statutes  conferring 
upon  the  courts  power  to  make  partition  by 
sale  of  the  land,  when  not  partible  in  kind 
without  greater  Injury  than  a  sale  would 
cause,  independently  of  the  consent  of  the 
parties.  But  partition  has  not  lost  its  origi- 
nal purpose  of  a  division  without  changtns 
tbe  existing  character  of  the  inherltanoe. 
The  courts  still,  as  formerly,  fhror  a  divisloii 
In  kind  whenever  practicable;  4  Pomeroy*8 
Equity  Juris.  (3d  Ed.)  f  1300. 

"The  law  favors  partition  of  land  amoop  ten- 
ants in  common,  rather  thaa  a  sale  thereof  and 
a  division  of  the  proceeds,  and  it  Is  only  when 
the  land  itself  cannot  be  partitioned  that  a  sal* 
may  be  ordered."  KIobs  t.  Wylezalek.  207  111. 
328.  69  N.  E.  868,  99  Am.  St  Hep.  220. 

It  la  still  recognized  that  an  owner  has  the 
right  to  retain  his  Inheritance  or  investm«it 
In  the  form  in  whldi  he  has  It,  so  long  aa  It 
can  be  done  without  great  prejudice  to  his 

cotenant 

"The  power  to  convert  real  estate  Into  money 
ajrainst  the  will  of  the  owner,  is  an  extraordina- 
ry and  dant^erous  power,  and  ought  never  to 
be  exercised  unless  the  necessity  therefor  Is 
clearly  established."  Vesper  T.  Famswortb.  40 
Wis.  857. 

Nearly  all  of  the  state  statutes,  of  which 
that  of  this  state  Is  typical,  therefore,  condi- 
tion the  power  of  the  court  to  order  a  sale 
upon  a  finding  from  evidence  that  partition 
In  kind  cannot  be  mode  without  "great  preju- 
dice" to  the  owners.  Our  statute  (Rem. 
Code,  S  83S)  authorizes  actions  for  partitioa 
of  property,  "and  for  sale  of  such  property, 
or  a  part  of  It  if  It  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to 
the  owners."  And  again  section  845  de- 
clares: 

"If  it  be  nllpjred  in  the  complaint  and  estab- 
liahed  by  evidence,  or  if  it  appear  by  the.  evi- 
dence without  such  nllegation  in  the  complaintt 
to  the  satisfaction  of  the  court,  that  the  proper- 
ty, or  any  part  of  it,  is  so  situated  that  parti- 
tion cannot  he  made  without  great  prejudice  to 
the  owners,  the  court  may  order  a  sale  thereof, 
and  for  that  purpose  may  appoint  one  or  more 
rt'Tprees.  OtberwiK*!,  upon  the  rec^iiisite  proofs 
heins  made,  it  shall  decree  a  partition  according 
to  the  respective  ri;(hts  of  tbe  parties  as  ascer- 
tained by  the  court,  and  appoint  three  referees 
tlierefor,  and  slinll  designate  the  portion  to  re- 
main undivided  for  the  owners  whose  interest 
remain  unknown  or  are  not  ascertained." 

Constmlng  a  statute  coached  In  terms  not 
materially  different  from  ours,  an  able  court 
has  held  that  the  terra  "great  prejudice  to 
the  owners"  means  material  pecuniary  loss. 
Ttia  court  said: 
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"So  the  established  test  o£  whether  a  parti- 
tioD  ir.  kind  would  result  in  'great  prejiifiice  to 
tiie  o^Tiers'  is  whcthpr  the  value  of  the  share  of 
ach  ID  case  of  a  partition  would  be  materinlly 
lets  than  hia  share  of  the  money  equivalent  that 
could  probably  be  obtained  for  the  whcde."  Ide- 
iM  V.  Corastock,  131  Wia.  16,  110  N.  W.  786, 
120  An.  St.  Rep.  1027. 

See.  also,  to  same  effect  Yeflper  t.  Farns- 
worth.  sopra. 

The  Supreme  Oourt  of  Appeals  of  West 
Virginia  bas  clearly  expressed  what  we  con- 
edve  to  be  fundamental  guiding  principles  In 
all  cases.'  tbouj^  the  statute  there  Invotved 
made  the  criterion  "convenience"  Instead  of 
treat  prejudice.   That  court  said: 

"In  any  case  snch  sale  may  he  made  If  the 
parties  are  all  adults  and  consent  thereto.  But 
the  court  lias  no  right  to  decree  a  sale  without 
th<>ir  consent,  nnleaa  it  Hnds:  First,  that  pnr- 
titioD  in  kind  cannot  be  conveniently  made; 
uhI,  second,  that  the  interests  of  the  parties 
owninK*  the  land  will  be  promoted  by  a  sale. 
Tbm  two  requisltea  are  conditions  imposed  by 
the  statute  «-hIch  alone  confers  upon  a  court 
rf  eqnity  the  power  to  make  a  sale  at  all.  They 
■re  important  and  indifspensable  conditions.  The 
itatiite  is  an  innovation  upon  the  common  Inw, 
tailing  away  from  the  owner  the  rislit  to  keep 
Us  fn>ebold,  and  convertiDg  his  home  Into  mon- 
ey. That  must  not  be  done  except  in  cases  of 
imperious  necessity.  It  is  a  legislative  alteration 
of  a  canon  of  the  law  which  forms  purt  of  the 
cnbstructure  of  our  Jurisprudence.  Forcible  con- 
version of  property  into  money  is  avoided  wher- 
ever possible."  Groston  v.  Male.  66  W.  Va.  205. 
48  S.  E.  136.  107  Am.  St  Rep.  91& 

See,  also,  B<rf>erts  t.  Coleman.  87  W.  Va. 
143, 16  S.  B.  482.  Pomeroy  (section  1390)  ex- 
presses tJie  same  thought  wb»i  be  says  the 
power  of  sale  Is  to  be  exercised  **wbenever  It 
•ball  appear  to  the  court  •  •  •  that  a  sale 
would  be  more  beneSdal,  or  less  injurious, 
ttian  an  actual  dlvldoo." 

[S,  •]  Since  by  the  statute  Itself  the  power 
or  the  court  to  order  a '  sale  Is  conditioned 
upon  a  sbonins  that  great  prejudice  would 
result  from  a  division,  there  Is  a  presump- 
tion that  land  held  In  common  can  be  equitably 
divided  according  to  the  interests  of  the  par- 
ties, measured  by  value.  The  burd«i  of  pfoof 
to  show  great  prejudice,  therefore,  rests  up- 
on hlra  who  asserts  It  East  Shore  Co.  v. 
Bachmond  Belt  By.,  172  Cal.  174,  155  Pac. 
999:  Hitcfaell  t.  Cllne,  S4  Cal.  418,  24  Pac 
164 ;  Helller  t.  Syck,  147  Ky.  762,  145  S.  W. 
1110;  Ideraa  t.  Comstock,  supra. 

In  the  case  before  us  the  burden  to  show 
that  great  prejudice  would  result  frmn  dlvi- 
tioa  In  kind  was  upon  the  plaintiff.  In  the 
Usht  of  the  toresolne  well-establi<died  prin- 
ciples has  tlUs  burdm  been  adequately  met? 

[M]  It  Is  Brst  urged  that,  because  the 
building  cannot  be  advantageously  divided, 
to  divide  In  kind  amounts  to  an  order  for  a 
destruction  of  the  building,  or  for  the  con- 
itractloa  of  a  wall  on  the  dividing  line  at  a 
cost  greater  than  ,the  value  of  the  building, 
and  that  either  alternative  works  great  preju- 
dice. But  great  prejudice  means  material 
pemnlarr  Ion.  not  mere  temporary  Incon- 
Tenlmce  or  temporary  Impairment  of  an  in- 
4Mne  sUi^t  in  oomparisim  with  the  value  of 


the  property  for  the  uses  for  which  It  Is  suit- 
able. The  question  is.  Should  this  property, 
in  view  of  its  suitable  location  for  business 
purposes,  be  treated  as  permanently  Improv- 
ed property  would  be  treated?  It  seems  to  us 
that  where  a  property  worth  on  a  depressed 
market  $20,000  to  $22,000,  and  on  a  normal 
market  $-30,000  to  $37,000.  Is  renting  for  only 
$40  to  $50  a  month,  and  precariously  at  that, 
since  the  evidence  shows  continual  reductions 
in  rent  to  keep  It  tenanted  at  all.  It  cannot 
be  said  to  be  permanently  Improved,  nor  Im- 
proved at  all  In  any  real  or  controlling  sense. 
The  building  Is  an  old  wooden  shell  so  out  of 
repair  that  It  has  been  propped  for  safety; 
the  plumbing  Is  arltlguated  and  out  of  repair ; 
the  plastering  is  off;  the  lathing  Is  exposed. 
It  is  not  worth  repairing.  The  court  in  his 
findings  gave  it  a  value  of  about  $1,000.  but 
we  think  the  evidence  shows  this  valuation 
excessive  by  at  least  one-half.  One  cannot 
read  the  evidence  without  being  Impressed 
with  the  view  of  many  of  the  witnesses  that 
the  lots  would  be  worth  as  raudi  without  it 
as  with  it.  On  the  facts  we  a^ree  with  the 
trial  eourt  and  the  referees  that  this  building 
as  an  element  of  value  is  negligible.  The 
property  should  be  treated  for  the  purpose 
of  division  as  if  It  were  not  there.  Its  ab- 
solute destruction  would  not  be  great  preju- 
dice In  the  legal  sense  of  material  pecuniary 
loss. 

[t. II]  The  further  claim  that  the  building 
on  lot  20  cannot  be  removed  without  entail- 
ing upwi  the  owner  of  the  east  half  of  It  the 
expense  of  building  a  wall  to  sustain  the 
building  MI  lot  21  adjoining  It  on  the  east 
Is  not  supported  either  hy  the  law  or  by  the 
preponderance  of  the  evidence.  The  evidence 
fells  to  show  that  there  was  ever  a  contlnnlng 
party  wall  agreement  of  any  kind.  If  there 
was  any,  the  burden  was  upon  sibilant  to 
show  it  We  must  assume  that  there  was 
nonei  In  such  a  case,  the  only  duty  of  ei- 
ther party  who  deslrea  to  remove  his  build- 
I  Ing  Is  to  notify  the  other  of  that  Intention, 
so  that  the  other  may  do  whatever  he  deems 
advisable  to  protect  his  own  hniidlng.  There- 
after the  first  party  Is  only  liable  for  a  failure 
to  exercise  reasonable  care  in  removing  his 
structure.  Clemens  v.  Speed,  93  Ky.  284,  19 
S.  W.  660.  19  L.  R.  A.  240;  Hleatt  v.  Mor- 
ris, 10  Ohio  St  523,  78  Am.  Dec.  280.  No 
law  to  the  contraiT  Is  dted,  and  we  know  ot 
none  as  applied  to  the  facts  here  presented. 
That  no  sttcb  support  would  be  necessary  In 
any  event  we  think  Is  supported  a  prepon- 
derance of  the  evidence.  Two  of  the  i^erees 
testified  tbat  the  dividing  wall  was  a  double 
wooden  wall.  One  of  th«n,  who  seems  to  ns 
probably  Uie  best  qualified  witness  who  testi- 
fied in  the  case,  said: 

"I  am  a  huildcr  and  contractor.  It  Is  two 
buildlnga  that  were  built  on  lots  20  and  21. 
'niey  are  two  buildings.  There  are  two  separate 
supports  there.  I  examined  it  critically  when  I 
was  there.  There  were  two  six-inch  walla.  The 
wall  is  a  foot  thick.  I  went  into  the  dark  roan 
and  could  see  through  the  partition.    It  is  a 
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window  the7  put  through  there.  Evidently  there 
is  a  vent  there  at  the  top.  The  bnildinff  could 
be  removed  from  the  east  half  without  fumiBhing 
anj  BuppOTt  for  the  huUding  lyiog  on  lot  21." 

The  evld«ice  to  the  contrary  was  vague 
and  uncertain. 

[11, 12]  It  is  next  urged  that  to  divide  the 
lot  would  reduce  the  aggregate  value  of  the 
halves  from  10  per  cent  to  30  per  cent,  be- 
low its  value  as  a  whole,  and  that  tbis  would 
be  great  prejudice.  Assuming  that  this  is 
true,  though  respondent's  witnesses  could  see 
no'  Buch  excessive  result,  the  ftict  remains 
that  every  one  of  appellant's  witnesses  who 
testlfled  on  the  subject  was  Just  as  positive 
that  even  a  greater  loss  would  result  from 
a  sale  on  the  exisUng  market,  and  on  this 
point  there  was  an  absolute  unanimity  of 
opinion  on  the  part  of  all  the  witnesses  on 
both  sides.  To  use  the  language  of  Pomeroy, 
Can  such  a  sale  be  Justly  said  to  be  "more 
beneficial,  or  lees  injurious,  than  ao  actual 
division?"  Simply  because  the  aggregate 
value  of  the  halves  would  be  somewhat  less 
than  the  value  of  the  whole,  must  the  law 
on  that  account  force  one,  or  possibly  both, 
of  the  common  owners  to  change  the  form  of 
his  holding,  a  thing  never  favored  in  law, 
and  forego  the  value  of  his  investment  by 
selllpg  the  entire  property  at  a  saerlQce? 
We  think  not.  But  it  Is  argued  that  the 
evidence  as  to  the  present  depressed  con- 
dition of  the  real  estate  market  and  a  prot)- 
able  advance  of  this  laud  In  value  was  In- 
admissible and  purely  speculative.  We  fall, 
however,  to  see  that  It  was  more  so  than  the 
evidence  of  loss  In  value  by  a  division.  Both 
are  matters  of  opinion,  and  opinion  evidence 
is  always  admissible  on  questions  of  value. 
In  Craighead  v.  Pike,  58  N.  J.  Eq.  15,  43  AU. 
424,  Vice  Chancellor  Pitney,  now  Associate 
Justice  of  the  Supreme  Court  of  the  United 
States,  gave  to  evidence  of  this  character  a 
OMitroUIng  weight.  He  held  that  the  fact 
that  the  property  as  a  body  had  been  on  the 
market  for  a  long  time  and  could  not  be  sold 
except  at  great  loss  was  a  sufficient  reason 
to  divide  it  in  specie. 

[1 3]  After  all,  the  question  of  value  in  par- 
tition suits,  as  In  other  cases  where  it 
ters,  is  one  resting  largely  in  opinion.  The 
question  whether  the  division  of  a  given 
piece  of  property,  which  is  capable  of  exact 
division,  result  in  greater  loss  than  a 
sale  is,  In  almost  every  case,  essentially  a 
question  of  opinion.  The  vrttnesses  in  this 
case  were  practically  at  one  In  the  opinion 
that  tlie  building  was  of  Uttlc  or  no  momrat 
as  an  Incident  of  value  to  this  property,  ei- 
ther In  halves  or  as  a  whole.  As  to  the  ag- 
gregate value  of  the  two  halves  as  compared 
with  the  value  as  a  whole  they  were  hope- 
lessly divided.  The  trial  court  and  the  three 
referees  were  obviously  of  the  opinion  tliat 
the  difference  was  slight,  since  the  court 
found  and  the  referees  reported  that  a  divi- 
sion in  kind  could  be  made  as  it  was  made 


without  prejudice.  Though  the  trial  here  is 
one  de  novo  and  the  finding  of  the  trial  court 
are  not  binding  upon  us  (Rem.  Code,  S 
1730).  they  are  nevertheless  entitled  to  great 
weight.  This  is  especially  true  when,  as 
here,  they  are  supported  by  the  report  of  the 
referees.  Freeman,  Cotenancy  &  Partition 
(2d  Ed.)  8  525;  Lang  v.  Constance  (Ky.)  46 
S.  W.  693;  Garth's  Guardian  v.  ThompscMi 
(Ky.)  72  S.  AV.  782 ;  Parrott  v.  Barrett,  81  S. 
C.  255,  62  S.  E.  241.  On  the  whole  record  we 
are  unable  to  say  that  the  court's  findings 
are  contrary  to  the  preponderance  of  the 
evidence. 

[14,  IS]  In  the  course  of  the  trial  the  trial 
Judge  expressed  the  view  that  If  he  ordered 
a  sale,  he  should  not  permit  either  party  to 
the  suit  to  become  a  bidder  at  the  sale.  In 
this  he  was  in  error,  but  the  error  is  wholly 
inunaterial,  since  no  sale  was  ordered. 
Whether  that  view  Influenced  him  to  favor 
a  division  in  kind  can  make  no  dlCTerence. 
Under  the  law  it  was  his  duty  to  favor  such 
a  division  in  any  event,  since  the  evid«ice 
showed  the  divlston  practicable  and  failed  to 
show  that  great  prejudice  would  result 
from  it 

[16]  Some  complaint  is  made  of  the  fact 
that  one  of  the  referees  was  also  a  witness 
at  the  original  hearing.  As  an  obJecti<Hi  this 
Is  wholly  untenable.  Garth's  Guardian  v. 
Thompson,  supra;  Helller  v.  Syck,  supra. 
This  fact  was  known  when  he  was  ai^inted, 
and  no  objection  was  made  at  the  time. 
Moreover,  all  of  the  referees  were  men  of 
unqnestimed  standing,  and  all  testified  that 
they  were  not  Influenced  by  the  court's  de- 
cree in  reaching  the  coucludon  that  the  proi»- 
erty  ^ould  be  divided. 

The  decree  is  afflnned. 

MORRIS.  ruUJERTON,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


(96  Wash.  49») 

MUBPHT  V.  PROSSEB.   (No.  13733.) 

(Supreme  Court  of  Washington.  May  23, 1917.) 

1.  Action  «=»48(3)— OAuaES  or  Aonov  Abz9- 
iNo  Out  of  Same  Cohtuot  ob  Tbutbao- 

TION— JOINOEB. 

To  cover  purchase  price  for  plaintiff's  share 
in  land  and  tor  money  advanced,  defendant  gave 
plaintiff  three  notes  secured  by  a  mortgage.  Lat- 
er defendant  gave  plaintiff  a  second  mortgage 
upon  the  property  to  secure  payment  of  $7.(X)0 
aavaoced  by  plaintiff  for  purpose  of  making  im- 
provements on  property.  In  190&,  to  cover  the 
balance  due  upon  the  said  transactions,  de- 
fendant gave  plaintiff  a  demand  note  for  $1,500, 
unsecured,  and  a  $15,0(X>  note  due  in  three  years 
secured  by  a  mortgage.  Held,  that  on  time  note 
being  due  plaintiff  could  join  the  causes  of  action 
upon  the  $1,500  note  and  the  $15,000  note  and 
mortgage  in  view  of  Rem.  Code  1916,  {  29G,  pro- 
viding that  "plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint  when  they  all  arise 
out  of — (1)  contract,  express  or  implied;  or 
•   •   •   (8)  the  same  transaction." 

(Ed.  Note.— For  otiier  cases,  see  AcUon,  CenL 
Dig.  91  500,  503,  504.] 


ttssFor  other  cases  m  wme  topic  uid  KET-NUMUEB  in  all  Key-Numbered  Dlcwts  and  Indezas 


Digitized  by 


WulL) 


MURFHT  T.  PBOSSEB 


391 


2.  CSUST  4^114— BTIDENCE—ADin68IBII.rrT. 

In  ao  action  to  recover  on  two  notes  given 
for  a  balance  due  plaintiff  on  land  sold  and  moo- 
tj  advanced  for  improvements,  defense  beinc 
tmrj,  evidence  of  the  intrinsic  value  of  proper- 
tj.  its  character,  and  the  purnose  for  which  It 
wu  adopted,  was  properly  exduded. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  it  324,  323.  327.] 

3.  UsuBT  ®=>117— Evidence— Sufficiency. 

Where  defendant  agreed  to  pay  ^,000  more 
for  plaintiff's  share  in  laud  than  plaintilC  had 
paid,  including  the  $5,000  in  mortgage  note  giv- 
en for  land  would  not  be  proof  that  it  was  a 
bonus  for  the  $7,000  loan  subsequently  made. 

[Ed,  Note. — For  other  cases,  see  Usury,  Cent. 
Di«.  .H  32&-340.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  M.  U  CIUTord,  Judge. 

ActloD  by  George  Murpby  against  Josepb 
V.  Prosser.  Judgment  for  plaintiff,  and  de- 
fendant an;>eals.  Affirmed. 

Douglas,  IJine  &  Douglas,  of  Seattle,  for 
appellant.  Oias.  D.  Fallen  and  J.  F.  Boy 
Irford,  both  of  Seattle,  for  respondent 

MAIN,  J.  In  the  complaint  in  this  case, 
ttiere  are  alleged  two  causes  of  action,  sepa- 
rately stated,  the  flrst  upon  a  demand  note, 
DDsecured,  the  second,  upon  a  note  secured 
by  a  mortgage  upon  real  estate.  To  the  com- 
plaint, a  demurrer  was  Interposed,  upon  the 
Srotmd  that  the  two  causes  of  action  were 
improperly  united.  The  demurrer  beini;  over- 
ruled,  the  defendant  answered  and  pleaded 
usury  as  a  defense.  The  charge  of  usury  was 
denied  by  a  reply.  The  cause  was  tried  to 
the  court,  without  a  jury,  and  resulted  In 
findings  of  fact,  conclusions  of  law,  and  a 
Judgment  In  favor  of  the  plaintiff.  The 
Judgment  upon  the  flrst  cause  of  action  was 
for  $1,471.40.  Upon  the  second  cause  of  ac- 
tion, the  judgment  was  for  $21,741.60,  an<J 
for  the  foreclosure  of  the  mortgage.  The 
defendant  appeals. 

The  facts  are  briefly  these:  Some  time  dut^ 
lug  the  month  of  August,  1903,  the  appellant 
and  respondent  contracted  to  purchase  from 
the  then  owner  a  certain  tract  of  land  on  the 
western  slope  of  the  Cascade  Mountains,  re- 
ferred to  In  the  evidence  as  the  Scenic  Hot 
Springs  property.  The  purchase  price  was 
119,000  cash,  one-half  of  which  was  advanced 
by  each  of  the  purchasers,  and  they  became 
tbe  owners  of  the  property  as  tenants  in  com- 
mon, with  equal  moieties.  On  January  27, 
19M,  tbe  re^ndent  sold  his  lialf  interest  in 
the  property  to  the  appellant  for  $14,500. 
Prior  to  this  time,  the  respondent  had  ad- 
vanced to  the  appellant  $2,500.  To  cover 
ttils  adrancement  and  tiie  purchase  price, 
the  appellant  executed  three  notes,  one  for 
$7,000,  and  two  for  $5,000  each.  These  notes 
were  not  due  until  five  or  six  years  after 
date,  and  contained  a  renewal  provision  for 
five  additional  years,  at  the  election  of  the 
makv.  Tbe  interest  rate  provided  in  the 
nntps  was  6  per  cent,  per  annum,  and,  in 


the  case  of  renewal,  7  per  cent  per  annum. 
The  notes  were  secured  by  a  mortgage  upon 
the  Scenic  Hot'  Springs  pr(^rty.  On  or 
about  April  1,  1904,  the  appellant  gave  to 
the  respondent  a  second  mortgage  upon  the 
property  to  secure  the  payment  of  $7,000, 
which  had  been  advanced  by  the  respond- 
ent to  tbe  appellant  for  the  purpose  of  mak- 
ing Improvements  upon  the  property.  On 
February  8,  1909,  there  being  a  balance  due 
the  respondent  upon  the  previous  transactions 
between  the  parties  of  $16,500,  to  cover  this 
amount  two  notes  were  given,  one  for  $1,500 
on  demand,  unsecured,  and  the  other  for 
$15,000,  due  three  years  after  date,  secured 
by  a  mortgage  upon  the  property.  The  $1,- 
500  note  is  the  basis  of  the  flrst  cause  of 
action.  The  second  cause  of  action  Is  predi- 
cated upon  the  $15,000  note  and  mortgage. 

[1]  It  Is  flrst  claimed  that  the  demurrer  to 
the  complaint  should  have  been  sustained, 
because  the  two  causes  of  action  were  Im- 
properly united.  The  answer  to  this  con- 
tention Is  found  in  the  statute.  Section  296, 
Rem.  Code,  provides  that: 

"The  plaintiff  may  unite  several  causes  of  ac- 
tion in  the  same  complaint,  when  they  all  arise 
out  of— 

"1.  Contract,  express  or  implied ;  or  •  •  • 

"8.  The  same  transaction." 

Under  either  of  these  "aubdlvlslons  of  the 
statute,  the  demurrer  was  properly  overniled. 

Kach  cause  of  action  Is  based  upon  a  con- 
tract, and  arose  out  of  the  some  transaction, 
and,  when  separately  stated,  could  be  pleaded 
In  the  same  complaint 

[2]  It  Is  next  claimed  that  the  trial  court 
erred  In  sustaining  objections  to  offered  tes- 
timony. The  appellant  offered  testimony 
to  the  effect  that  the  market  value  of  the 
property  had  not  Increased  between  the  time 
when  It  was  purchased  and  the  time  when 
the  respondent  sold  his  half  interest  to  the 
appellant,  and  also  as  to  the  physical  charac- 
ter of  the  property,  and  to  what  use  it  could 
be  a<tapted,  as  well  as  its  Intrinsic  value. 
In  making  a  ruling,  tbe  trial  judge  stated 
that  he  would  assume  that  there  had  been 
no  change  in  the  value  of  the  property,  and 
sustained  the  objection  to  the  other  offered 
testimony.  The  defense,  as  above  stated, 
was  that  of  usury.  Under  this  defense,  tbe 
objection  to  the  offered  testimony  was  prop- 
erly sustained.  The  Intrinsic  value  of  tbe 
property.  Its  character,  and  the  purpose  for 
which  it  was  adapted,  were  matters  which 
would  throw  no  light  upon  the  question 
whether  or  not  the  treusactlon  betwe»  the 
parties  .had  been  tainted  with  usury. 

[3]  Finally,  it  is  contended  that  the  con- 
tract is  osnrious,  because  It  Is  claimed  that 
$5,000  included  in  the  $17,000  mortgage  note, 
under  date  of  January  27. 10(M,  was  intended 
as  a  bonus  for  the  $7,000  loan  which  was  sub- 
sequently advanced  and  secured  by  the  second 
mortgage  under  date  of  April  1, 1904.  From 
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the  facts  stated,  It  will  be  remembered  that 
the  appellant,  in  purchasing  the  half  Interest 
of  the  respondent,  agreed  to  give  $5,000  more 
therefore  than  the  respondent  had  paid  cash 
for  It  The  appellant  claims  that  this  f5,- 
000  was  a  bonus  for  the  $7,000  loan  men- 
tioned. The  respondent  claims  that  the  $5,- 
000  had  no  reference  to  the  $7,000  loan,  and 
that  the  transaction  was  a  bona  flde  sale  of 
his  Interest  In  the  property  for  $14,500.  If 
the  $5,000  was  a  part  of  the  purchase  price, 
the  transaction  was  not  usurious.  The  fact 
that  the  property  was  sold  upon  a  long-time 
mortgage,  with  a  moderate  rate  of  Interest, 
for  $5,000  more  than  It  was  previously  pur- 
chased for,  for  cash,  would  not  Indicate  that 
the  Including  of  the  $5,000  In  the  mortgage 
was  colorable,  and  was  Intended  aa  a  cloak 
or  cover  for  a  bonus  for  a  loan,  or  forbear- 
ance of  money,  which  the  law  would  not  sanc- 
tion. Rushing  V.  Worsbam,  102  Ga.  825,  30 
S.  E.  541 ;  Hogg  t.  Buffner,  1  Black,  116, 17 
L.  Ed.  38. 

What  the  transaction  really  was  Is  a  ques- 
tion 'of  fact  The  trial  court  found  that  the 
omtentlon  that  the  $5,000  was  a  brans  for 
the  making  of  the  loan  was  not  sutQwrted  by 
the  erldencfe  Upon  the  record,  it  Is  plain 
that  no  othw  finding  could  properly  have 
been  mada  Even  the  appellant's  testimony, 
when  read  in  its  entirety,  wonld  hardly  sus- 
tain a  finding  that  the  $5,000  was  Intraided 
as  a  bonus. 

The  Judgment  vlll  be  affirmed 

ELMS,  0.  J.,  and  CHADWIGE,  MORBIS, 
and  WEBSTER,  JJ.,  concur. 


(H  Wasli.  616} 

GOLDSMITH  v.  WTNNKR  SHINGLE  CO. 

et  al.  (No.  13730.) 
(Supreme  Court  of  Washington.   May  26,  1917.) 

1.  Bankbcptct  ^»212  —  Claius  Aoainst 
Bankrupt— State  Courts— Juribdicti on. 

Where  one  to  whom  a  purcbaBe-money  mort- 
gaee  had  been  assigned  as  collateral  by  one  wbo 
afterwards  became  a  bonknipt  foreclosed  mort- 
gage in  a  state  court,  mortgagor,  on  payment  of 
mortgage,  could  not  direct  clerk  to  retain  amount 
in  excess  of  plaiotiff's  claim  for  reimbursement 
of  mortfragor  for  expenditures  in  defending  title, 
as  bis  claim  was  one  against  the  bankrupt,  and 
he  could  not  compel  trustee  in  bankruptcy  to 
come  ioto  state  court  to  determine  mor^agor's 
right  to  a  preferential  lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
CenL  Dig.  S  23aj 

2.  Bankbuptct  ^6=s151— Deducing  Fbofebtt 
to  Possession— Rights  of  Tbustee. 

The  trustee  takes  the  title  of  the  bankrupt 
by  operation  of  law,  and  it  is  his  duty  to  re- 
duce all  of  bankrupt's  property  to  possession. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  8$  239.] 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;   Angustus  Brawley, 

Judge. 

A<^ion  by  the  Citizens*  Bank  of  Renton 
against  the  Winner  Shingle  Company,  in 


which  J.  S.  Goldsmith,  trustee,  filed  a  peU- 
tlon  after  decree.  From  the  judgment  on 
the  petition,  the  Winner  Shingle  Company  ap- 
peals. Affirmed. 

Brown,  Pertnger  ft  Thomas,  of  Bellingham, 
for  appellant  MeClure  &  McClure,  of  Seat- 
tle, and  Coleman  &  Gable,  of  Sedro  Woolley, 
for  respondent 

CHADWICK,  J.  In  the  year  1908  the  ap- 
pellant purchased  from  one  Pat  Gibbons  and 
wife  certain  property  situated  in  Skagit  coun- 
ty, Wash.  One-half  of  the  purdiase  price 
.was  paid  in  cash.  Three  notes  were  given 
for  the  remainder,  each  for  the  sum  of  $2370, 
payable  in  one,  two,  and  three  years  there- 
after. These  notes  were  secured  by  a  mort- 
gage ou  the  property.  Gibbons  furnished  an 
abstract  which  revealed  a  claim  of  title  to 
the  property  by  one  E.  Q.  English,  and  the 
pendency  of  an  actKm  Instituted  by  English 
in  the  year  1902. 

Thereupon  Gibbons  and  wife  entered  into 
a  contract  with  the  appellant  whereby  they 
agreed  to  prosecute  the  English  suit  to  a 
conclusion  within  two  years,  to  protect  ap- 
pellant in  the  peaceable  possession  of  the 
property,  "and  to  pay  all  and  every  damage 
of  every  kind  and  nature  whatsoever  arising 
out  of  or  connected  with  any  claim  to  said 
premises  by  the  said  E.  G.  English,  whether 
the  said  damage  be  in  the  nature  of  expenses 
Incurred  in  litigation,  a  claim  to  Improve- 
ments made  or  timber  removed  from  said 
lend,  and  in  fact  all  and  every  damage  <^ 
every  character  which  may  be  sustained  by 
the  said  [appellant]  arising  from  any  claim 
or  action  by  the  said  English  pertaining  to 
the  said  property." 

The  first  two  notes  were  paid.  Gibbons 
assigned  the  third  note  to  the  Citizens'  Bank, 
the  plaintiff  herein,  as  collateral  security  for 
a  loon.  Gibbons  .was  thereafter  adjudged  to 
be  a  bankrupt,  and  respondent  J.  S.  Gold- 
smith, was  appointed  as  his  trustee  in  bank- 
ruptcy. In  March,  1013,  plaintiff  b^an  aa 
action  to  foreclose  Uie  mortgage,  and  to  sat- 
isfy the  Indebtedness  of  Gibbons  out  ot  the 
collateral  security  and  mortgaged  property. 
The  action  was  defended  by  the  appellant, 
but  plaintiff  prevailed,  and  Judgment  was 
entered  in  the  full  sum  ot  f3.430.43.  While 
the  action  to  foreclose  the  mortgage  was  pend- 
ing, appellant  caused  the  case  of  English  t. 
Gibbons,  79  Wash.  210, 140  Pac.  322,  to  be  pros- 
ecuted to  a  conclusion  in  the  superior  court 
of  King  county  and  in  this  court  After 
Judgment  entered  in  this  case,  ai^ellant  paid 
the  full  amount  found  to  be  due  in  satisfac- 
tion ot  the  Judgment  Appellant  expended  la 
costs  and  attorney's  fees  In  the  defense  of 
this  action,  and  in  the  prosecution  of  the 
English  Case,  the  sum  of  $1,(^2.S8.  When 
the  appellant  paid  the  money  In  satisfaction 
of  the  decree  of  foreclosure,  it'directe(^  the 
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derk  to  pay  to  plaintiff  ¥2,044.16  and  ac- 
ounnlated  Interest,  and  to  retain  the  re- 
naioder,  tbe  difference  between  tbe  pitnd' 
pal  Jodgmeit  and  the  amount  due  upon  the 
toUateral  note,  being  9B2fi,  In  the  registry  of 
tbe  conrt  until  the  respective  rights  thereto 
oonld  be  determined  as  between  appellant 
and  the  trustee  in  bankruptcy.  This  anunint 
the  court  ordered  retained  in  the  registry 
<tf  the  court  pending  its  further  order. 

The  trustee  In  bankruptcy  filed  a  petition 
dalmlng  the  money  as  the  property  of  the 
bankrupt  To  tbls  petition  the  appellant 
made  answer,  claiming  a  Hen  upon  the  fund ; 
Htat  the  trustee  In  bankruptcy  had  full  knowl- 
edge of  the  foreclosure  proceeding ;  that  he 
did  not  partldpate,  but  left  the  burden  of 
the  litigation  to  appelfant;  that  by  reason 
of  its  prosecution  to  a  final  Judgment  of  the 
En^lsh  Case  It  has  conserved  the  estate  at 
Iti  own  expense  and  cost,  and  is  therefore 
mtitled  to  the  fund;  and  Qoally  that  the 
lower  court  had  jnrisdlctlon  of  the  subject- 
matter  of  the  action  from  the  beglnniog,  and 
bence  has  Jurisdiction  now  of  all  matters  In- 
ddeot  thereto,  Including  the  issue  Joined  by 
the  petition  of  respMident  and  the  answer  of 
ippellant. 

[1,21  The  contentions  of  appellant  rest 
primarily  upon  the  assertion  that  the  said 
court,  having  charge  of  the  fuud,  has  Juris- 
diction to  try  out  confilcting  claims.  While 
tliere  can  be  no  question  of  the  Jurisdiction 
of  a  state  court  to  bear  all  controversies  or 
niits  brought  by  a  trustee  in  bankruptcy,  "it 
does  not  follow  that  it  will  retain  possession 
of  property  which  Is  primarily  the  property 
of  the  bankrupt  within  the  rule  of  sequestra- 
tion, the  legal  title  to  which  Is  In  the  trustee, 
sad  upon  which  there  Is  no  specific  Hen.  The 
right  of  appellant,  If  any,  is  that  of  a  claim- 
ant or  creditor.  Upon  Its  own  theory  it  Is  a 
creditor  of  the  bankrupt  claiming  a  prefer- 
ence or  an  equitable  Uen  for  the  preservation 
ctf  the  property.  If  it  were  claiming  the 
property  under  some  antecedent  title,  or  as 
derived  from  some  Independent  source,  or 
under  a  prior  Hen.  a  different  question  would 
be  presented.  But  here  the  legal  title  to  the 
fani  is  admittedly  in  the  trustee.  The  trus- 
tee takes  the  title  of  the  bankrupt  by  oper- 
ation of  law,  and  It  Is  his  duty  to  reduce  all 
of  the  property  to  possession.  Tlie  right  of 
appellant  therefore  depends  upon  the  proof 
and  merit  of  Its  claim. 

The  controversy  In  the  state  court  as  out- 
lined in  the  principal  action  had  ceased  with 
the  satisfaction  of  the  Judgment,  and  appel- 
lant could  neither  Invite  nor  compel  the  tru^t- 
tee  to  come  into  the  state  court  to  try  title 
to  funds  which  prima  fade  belong  to  the 
bankrupt.  If  af^etlant  had  retained  the 
food,  respondent  could  have  sued  in  either 
eonrt  The  point  we  make  Is  that  the  choice 
of  forums  under  a  record  such  as  we  have 
before  us  is  in  the  trustee.  The  creditor  con- 


not,  by  the  mere  act  of  itaylng  a  disputed 
fund  Into  the  registry  of  a  state  court,  invest 
that  court  with  either  primary  or  exdualve 
Jurisdiction,  or  create  a  Uen  in  his  favor 
upon  It 

While  state  courts  have  Jurisdiction  to 
pass  upon  all  suits  and  controversies  affect- 
ing the  property  of  the  bankrupt,  the  allow- 
ance or  disallowance  of  claims  is  peculiarly. 
If  not  entirely,  .within  the  Jurisdiction  ot  the 
bankruptcy  court 

If  appellant  has  a  dalm  whidi  ought  to  be 
paid  out  of  the  impounded  funds,  It  may  be 
heard  In  the  other  tribunaL  The  legal  title 
to  the  money  being  in  the  trustee,  there  was 
no  controversy  of  which  the  state  court  would 
take  Jurisdiction  to  the  exdusicm  of  the  bank- 
ruptcy court 

Affirmed. 

ELLIS.  O.  J.,  and  MORRIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(96  Wash.  471) 

LITZBLL  V.  HART.   (No.  135T9.) 

(Supreme  Court  of  Washington.  May  21,  1917.) 

1.  J  UDQUENi  «=>3a5(4)— Action  to  Ameho— 
FiNDiNQ  ZK  Trial  Goubt— Gohcx.ubivb- 

NESS. 

in  an  action  to  amend  and  reform  a  decree 
to  make  it  si>eak  tlie  actual  decision  oi  the 
court,  a  finding  in  the  prior  suit  was  ccoidu- 
aive ;  had  either  party  felt  aggrieved  by  the 
finding,  the  only  way  to  avoid  its  legal  effect 
waa  by  suffering  judgment  to  be  entered  npcm 
it  and  appealing. 

[Ed.  Note.— For  oth^  eases,  see  Judgment 
Cent.  Dig.  H  660,  662,  663.] 

fil.  HUSBANO   ANO    WlFE  «»2GT(2)— COUHU- 

mtt  peopkbtr— cohvxtanob  bt  wus 
Alonx. 

Assignments  and  deeds  executed  hj  a  wife 
alone  covering  securities  and  lota  whu^  were 
community  property  conveyed  no  title  to  the 
assignee  and  grantee ;  they  not  baving  been 
made  for  a  community  purpose. 
'  [Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  gg  81)6.  031.] 

3.  Husband  and  Wire  «=»27e(9)  —  Coh- 
HUHiTT  Pbopbbtt— Rights  of  OLAncAiTTa 

In  an  action  between  a  deceased  husband's 
administrator  and  the  husband's  deceased 
wife's  administratrix  to  determine  title  to  prop- 
erty, wbOTe  the  court  ruled  that  the  property 
was  community  property,  no  part  of  It  sbould 
have  been  adjudged  as  belonging  to  the  admin- 
Istrator  individually,  in  severalty,  or  otherwise, 
and  no  part  sbould  have  been  adjudged  to  be- 
long to  the  administratrix  individaally,  in  sev- 
eralty, or  otherwise. 

Ed.  Note.;— For  other  eases,  see  Husband  and 
ife,  Cent.  Dig.  |  IMS.] 

4.  BxECUTOBS  AND  Administbatobs  <&=385(2), 
130(2)— PowEBB— Statutes. 

Under  Rem.  Code  1915,  M  1534,  15Z^,  it  Is 
the  duty  of  executors  and  administrators  to 
take  into  possession  all  the  estate,  real  and  per- 
sonal, and  they  are  empowere^l  to  sue  for  the 
recovery  of  any  property  of  decedent,  real  or 
personal,  or  for  possession,  and  they  are  sub- 
jected to  suits  in  all  cases  wherein  each  suits 
might  have  been  maintained  by  or  against  their 
intestates  or  testators,  the  statutes  in  effect 
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making  them  representatives  of  the  estates  of 
'lecedenta,  in  acuons  both  as  to  realty  and  per- 
soQalty. 

[Dd.  Note. — For  other  cases,  see  Executors 
aud  Administrators,  Cent.  Dig.  fiS  323,  342, 
344,  535.  538-540.] 

5.  JuoQMBKT  ^=>686— Actions  bt— Pbivies 

TO  JUDOHENTS. 
In  view  of  Rem.  Code  1915,  H  1534,  1535. 
in  effect  making  executors  and  admiuistrators 
representatives  of  decedents'  estates  in  actions 
both  aa  to  realty  and  tn  personalty,  hoirR,  lega- 
tees, and  devisees  are  privios  to  jiKlKinpnta  ren- 
dered in  actions  by  adminititratoi's  or  ex<;cutor», 
though  they  would  not  have  been  privies  at 
common  Inw. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1200.] 

8.  JuDQUENT  <g=p335(l>— Action  fob  Modifi- 
cation—Plaintiff's Right  to  Sue. 
The  legatee  under  the  will  of  a  deceased 
wife,  who,  as  privy  thereto,  was  bound  by  the 
judgment  in  an  action  between  the  administra- 
tor of  the  deceased  wife's  husband  and  the 
wife's  administratrix  to  determine  the  owner- 
ship of  securities,  bad  the  right  to  sue  for  va- 
cation or  modification  of  the  decree  within  the 
statutory  period  of  one  year  from  its  entry  as 
if  be  had  been  a  nominal  party. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dis.  8S  647,  650-654,  650,  661.] 

7.  JnsaiusT  4=»30&— MoDifTCATion. 

Where  the  original  decree  was  not  the  de- 
cree actually  rendered  and  intended  to  be  ren- 
dered by  the  court,  the  court  has  the  inherent 
power  to  modify  the  judgment  entered  to  make 
it  conform  to  the  judgment  actually  rendered, 
a  power  which  can  be  invoked  by  any  person 
injuriously  affected, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent,  Dig.  §{  596,  597.] 

8.  Judgment  ^=>335(1)  —  Modification  — 
Time  of  Appltinq — Discbetion  of  Court. 

There  was  no  abuse  of  discretion  in  enter- 
taining a  complaint,  to  amend  and  reform  a  de^ 
crce  to  make  it  speak  the  actual  decision  of  the 
court,  filed  within  a  year  from  entry  of  decree, 
where  the  equities  were  overwhelmingly  in 
plaintiffs  favor,  more  especlaliy  where  he  pro- 
ceeded within  a  short  time  after  he  discovered 
the  original  decree  did  not  embody  the  actual 
decision. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fS  047,  650-654,  659.  661.] 

9.  Judgment  ^=>335(3)—Refobmation— Com- 
plaint. 

In  an  action  to  amend  and  reform  a  decree, 
where  the  complaint  showed  that  the  real  judg- 
ment whi(4  resulted  from  the  trial  was  differ- 
ent from  the  judemcnt  entered,  such  complaint 
presented  a  meritorious  cause  of  action  to  re- 
form the  judgment  entered. 

[Bd.  Note.— For  other  caaeBt  see  Judgment, 
Cent  Dig.  SS  655-658.1 

10.  Judgment  «=9336(4)— Modification— Ac- 
tual Fbaud. 

Where  a  decree  was  entered  which  did  not 
speak  the  actual  judgment  of  the  court  and  a 
party  to  the  action  seeks  to  use  such  decree 
for  a  fraudulent  purpose,  relief  will  be  granted 
a  party  injured,  regardless  of  failure  to  show 
actual  fraud  in  the  entry  of  the  decree. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |g  660,  662,  663.] 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  Couuty;  B.  B.  Albertaon, 
Judge. 

Action  I>y  Chnrles  W.  I^tzell  against  Mn- 


nle  B.  Hart  individually  and  as  admlnistra- 
trlz  with  the  will  annexed  of  the  estate  of 
Virginia  A.  Parlthurst  deceased.  From  a 
decree  for  plalntUT,  defendant  appeals.  Af- 
Snned,  except  as  to  the  judgment  for  costs, 
which  Is  ordered  to  be  reduced. 

H.  M.  Brooks,  of  Spokane,  for  appellant 
Smith  &  Gresham,  of  Okanogan,  for  respond- 
ent 

ELLIS,  C.  J.  This  Is  an,  action  to  amend 
and  reform  a  decree  to  make  it  speak  the 
actual  decision  of  the  court  The  facts  are 
complicated  aud  require  a  full  statement. 

The  original  action  was  brought  by  Alfred 
L.  Parkhurst,  as  plaintiff,  under  a  power  of 
attorney  frora  his  father,  W.  A.  Parkhurst 
against  the  Bank  of  Orovllle  to  recover  pos- 
session of  certain  securities — notes,  mort- 
gages, assignments  of  mortgages,  and  deeds 
of  real  estate.  It  was  claimed  that  the  se- 
curities In  question  belonged  to  W.  A.  Park- 
hurst as  his  separate  pr(^erty  and  bad 
been  left  with  the  bank  to  be  returned  to 
him  on  demand.  Virginia  A.  Parkhurst  wife 
of  W.  A.  Parkhurst  intervened,  dain^ng  that 
the  securities  were  hers  in  her  own  right 
and  asked  that  they  be  delivered  to  her. 
The  bank  was  a  mere  stakeholder.  After 
the  action  was  commenced,  VV.  A  Parkhurst 
died.  Stm  later,  but  before  trial,  the  inter- 
vener, Virginia  A.  Parkhurst,  died.  There- 
after the  action  was  prosecuted  by  Alfred  L. 
Parkhurst  individually  and  Alfred  L.  Park- 
hurst as  admtoistnttor  of  the  estate  of  W. 

A.  Parkhurst  deceased,  and  the  complaint  In 
intervention  was  prosecuted  by  Linnie  B. 
iiart,  a  daughter  of  the  Intervener,  Individu- 
ally and  as  administratrix  with  the  will  an- 
nexed of  the  estate  of  Virginia  A.  Parkhurst 
deceased.  By  the  will,  Virginia  A.  Parkhurst 
left  her  whole  estate  to  her  daughter  Linnie 

B.  Hart  and  her  son  one  A.  L.  Kitchen,  share 
and  share  alike,  subject  to  a  prior  legacy  of 
$1,000  to  her  brother  Charles  W.  Lltzell. 
plaintiff  in  this  action. 

The  original  action  was  tried  in  the  su- 
perior court  of  Okanogan  county ;  Hon.  Wil- 
liam A.  Huneke,  of  the  superior  court  of 
Spokane  county,  visiting  Judge  presiding. 
That  cause  was  tried  to  the  court  on  evidenoo 
which  Is  not  before  ns.  Judge  Huneke,  on 
bU  return  to  Spokane,  where  principal  coun- 
sel for  both  parties  resided,  dedded  the  case 
in  a  m^uorandum  decision,  unsigned  but  in 
his  own  Imndwrltlng,  which  ipfieaLta  in  the 
record  now  before  us.  The  memorandum 
shows  that  at  the  trial  the  sole  questltm  of 
fact  considered  and  determined  was  the  own- 
ership of  tlie  securiUes;  that  la,  whether 
they  belonged  to  W.  A.  Pariihurat  in  his  life- 
time In  his  separate  right  or  to  Virginia  A. 
Parkhurst  in  her  lifetime  In  her  separate 
ri^t,  or  to  the  marital  community  consisting 
of  these  two  as  their  common  property.  Aft-' 
er  a  commendably  ludd  r&sumfi  of  the  evl- 
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deoce,  Judge  Hnneke  foQDd,  as  a  matter  of 
fiict,  that  all  of  the  property  In  question  in 
tbat  action  had  been  acquired  during  tbelr 
marriage  by  the  joint  effbrts  of  W.  A.  and 
Virginia  A.  Parkhurst,  Invoked  the  familiar 
presumption  that  all  property  acquired  dur- 
ing the  marriage  is  community  property  and 
that  the  burden  Is  upon  him  who  disputes  It, 
further  found  that  neither  party  had  sus- 
tained tbat  burden,  and  decided  in  substance 
that  all  of  tlie  property  was  community  prop- 
erty of  W.  A.  Parkhurst  and  Virginia  A. 
Parkhurst,  his  wife,  in  their  lifetime,  and 
that  oue-half  should  go  to  her  estate  by  oper- 
stlon  of  law.  The  decision  concluded  with  a 
dtrectlbn  that  "Judgment  may  be  prepared 
awarding  half  the  property  to  the  intervener 
and  the  rest  to  plaintiff." 

Notwithstanding  the  explicit  finding  tbat 
this  property  was  community  property,  and 
the  necessary  legal  conclusion  that  it  should 
Ko  in  equal  parts  to  the  two  estates,  the  de- 
cree actually  presented  to  and  signed  by 
Jsdge  Huneke  awarded  a  part  of  the  securi- 
ties to  Alfred  L.  Parkhurst,  as  owner  there- 
of, and  the  remaining  part,  by  specific  de- 
!>arlpdons,  to  Llnnle  B.  Hart  Individually  and 
In  her  sole  and  separate  right 

A  few  days  before  the  expiration  of  one 
year  after  the  entry  of  this  decree,  plaintiff 
herein,  who  is  concededly  a  legatee  in  the 
sam  of  (1,000  under  the  will  of  Virginia  A. 
Parkhurst,  brought  the  present  action.  Se 
contends  that  the  decree  was  at  variance 
with  the  findings  of  Judge  Huneke  and  with 
the  decree  that  Judge  Huneke  actually  di- 
rected to  be  entered,  and  that  Judge  Huneke 
signed  the  decree  in  Ignorance  of  such  vari- 
ance. He  ETers  that  the  decree,  by  reason 
of  tbla  variance,  Is  essentially  in  fraud  of 
his  rights.  In  tbat  It  leaves  no  property  in 
the  estate  of  Virginia  A.  Parkhurst.  deceas- 
ed, out  of  vbidi  bis  legacy  can  be  paid.  He 
dtarxes  that  the  &atrj  of  the  decree  was 
procured  tbrongti  fraud  practiced  upon  the 
court.  He  seeks  so  to  amend  tbe  decree  tbat 
the  property  thereby  awarded  to  Linnle  B. 
Hart  in  ber  separate  right  shall  be  awarded 
to  tbe  estate  of  Virginia  A.  Parkhurst,  de- 
ceased, to  tbe  &iA  that  It  may  be  available 
tor  the  payment  ot  liis  legacy. 

A  demurrer  to  the  complaint  on  nearly  all 
of  tbe  statutory  grounds  was  overruled.  The 
cause  was  tried  before  the  court,  Hon.  R.  B. 
Aibertson,  of  the  suiKrIor  court  for  King 
county,  visiting  judge,  presiding.  Judge 
Huneke  was  a  witness,  and  testified,  in  sub- 
stance, that  before  the  entry  of  the  decree  he 
submitted  his  memorandum  decision  to  the 
principal  attorney  for  plaintiffs  and  to  the 
attorney  for  the  Intewener  in  the  original 
action,  ahd  that  he  entered  tbe  decree  in  that 
action  assuming  tliat  it  conformed  to  his 
findings,  and  that  he  would  not  hare  signed 
that  decree  if  he  bad  known  tbat  It  did  not 
so  conform.  Both  of  the  attorneys  to  whom 
Judge  Hunel»  submitted  his  memorandum 


decision  as  a  guide  In  framing  a  decree,  testi- 
fied. In  substance,  that  It  was  agreed  between 
them  that  the  Interests  of  their  clients  would 
be  best  served  by  awarding  to  them  Individu- 
ally specific.moietIes  of  tbe  property  so  as  to 
relieve  it  from  the  expense  of  admlnlstra- 
tlon.  The  attorney  for  plaintiffs  In  that  ac- 
tion testified  that  'it  was  agreed  at  the  time 
that  Tjlnnie  B.  Hart  should  pay  the  plaintiff 
In  this  action  his  legacy  of  ?1,000,  but,  as 
pertinently  remarked  by  Judge  Aibertson  in 
his  decision  In  this  case: 

"In  what  way  the  interest  of  her  brother, 
who,  under  the  will  of  Virginia  A.  Parkhurst, 
was  a  residuary  legatee  with  herself,  was  to  be 
protected,  does  not  appear  from  the  record." 

[1,2]  There  was  evidence  tbat.  prior  to 
tbe  death  of  W.  A.  Parkhurst,  his  wife  Vir- 
ginia A.  had  executed  to  Linnle  B,  Hart 
assignments  of  some  of  the  securities  involv- 
ed in  the  original  action,  and  a  deed  purport- 
ing to  convey  to  her  certain  lots  In  the  town 
of  Orovllle  also  Involved  in  that  action.  But 
Judge  Huneke  found  that  all  of  this  was 
community  property.  That  finding  Judge  Ai- 
bertson held,  and  we  think  soundly.  Is  con- 
clu^ve  In  tbJs  proceeding.  Had  either  party 
felt  aggrieved  by  that  finding,  there  was  Just 
one  way  to  avoid  its  necessary  legal  effect. 
That  was  by  suffering  a  Judgment  to  be  en- 
tered upon  It  and  appealing  from  that  judg- 
ment, in  the  fftce  of  tliat  finding,  It  is  mani- 
fest that  the  assignments  and  deeds  above 
menti<uied  conveyed  no  title  to  Linnle  B. 
Hart  niey  were  not  made  nor  joined  in  by 
the  managing  member  of  the  community  nor 
made  for  a  community  purpose.  Further- 
more, Linnle  B.  Hart  bls  Intervener  for  her- 
self and  as  administratrix  with  the  will  an- 
nexed of  ber  deceased  mother's  estate,  could 
hardly  contend  that  at  the  same  time  she 
and  her  mother  were  s^rate  owners  of  the 
property. 

[3]  Up<Hi  the  evidence.  Judge  Aibertson  de- 
cided, and  we  think  be  was  fully  Justified  In 
so  holding,  that: 

"Under  the  ruling  of  Judge  HanekCj  no  part 
of  the  property  should  have  t>eeQ  adjudged  to 
belong  to  tbe  plaintiff  Alfred  L.  Parkhurst,  in- 
clividualiy,  either  in  severalty  or  otherwise,  and 
that  no  part  of  the  proper^  should  hare  been 
adjudged  to  belong  to  Linnie  B.  Hart  individu- 
ally, in  severalty  or  otherwise." 

But  the  plaintiff  In  the  present  proceeding 
does  not  ask  an  amendment  of  the  decree  so 
that  it  shall  fully  conform  to  the  actual  de- 
cision. He  asks  only  that  It  be  so  amended 
In  so  far  as  It  affects  the  estate  of  Virginia 
A.  Parkhurst,  deceased.  There  was  never 
any  administration  upon  the  community  es- 
tate, nor  any  administration  or  dUtributlon 
of  the  property,  ^ther  in  the  estate  of  W. 
A.  Parkhurst  or  in  the  estate  of  Vlr^Ia  A. 
Parkhurst  Neither  does  It  appear  that  W. 
A.  Parkhurst  left  any  will  devising  all  or 
any  of  this  property  to  Alfred  L  Parkhurst 
though  it  does  apiiear  tbat  he  left  other  cbll- 
Urea.  Though  noticing  these  facts,  tbe  ablf; 
trial  judge  did  not  fe^  warranted  in  going 
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beyond  the  prayer  of  the  complatnt  or  In  re- 
forming the  decree  so  as  to  protect  persons 
not  before  the  court  who  may  or  may  not 
have  any  present  Interest  to  protect.  He 
therefore  entered  a  Judgment  ordering,  ad- 
judging, and  decreeing  that  the  original  Judg- 
ment be  and  Is  declared  void,  set  aside,  and 
held  for  naught  In  so  far  as  It  decrees  that 
Llnnle  B.  Hart  Individually  Is  the  owner  of 
any  of  the  property,  real  or  personal,  de- 
scribed in  that  decree,  except  to  the  extent 
of  her  Interest  under  the  will  of  Virginia  A. 
Parkhurst,  deceased.  Specific  iraragraphs  of 
the  original  decree  are  then  in  terme  amend- 
ed and  reformed  so  as  to  award  to  the  estate 
of  Virginia  A.  Parkhurst,  by  specific  descrip- 
tions, all  of  the  real  estate  and  securities 
by  the  original  decree  awarded  to  Unnle  B. 
Hart  Individually.  The  decree  as  reformed 
further  provides,  in  the  event  Llnnle  B.  Hart 
has  collected  any  of  the  notes,  mortgages,  or 
sums  due,  or  in  the  event  she  has  sold  aoy 
of  the  real  estate  mentioned,  that  she  be  held 
accountable  therefor  to  the  estate  of  Virginia 
A.  Parkhurst,  and  awarded  plaintiff  Judg- 
ment for  his  costs  against  Llnnle  B.  Hart. 
From  this  decree  of  reformation,  Linnle  B. 
Hart  prosecutes  this  appeal. 

It  la  first  contended  that,  Inasmucb  as  re- 
spondent was  not  a  party  to  the  original 
action,  be  Is  not  a  proper  party  to  apply  for 
a  reformation  of  the  Judgment.  It  Is  argued 
tliat  he  stands  In  the  relation  of  a  mere 
creditor  of  the  estate  of  Vlj^nla  A.  Park- 
hurst On  that  assumption,  the  decision  of 
this  court  in  Kuhn  v.  Mason.  24  Wasb.  04, 
64  Pac.  182,  is  asserted  as  coutrolllng.  We 
think  otherwise,  for  two  reasons. 

[4. 6]  In  the  first  places  our  statute  gives 
to  executors  and  admlnlstnition  powers  which 
tbe7  did  not  possess  at  common  law.  It 
makes  it  tbelr  duty  to  take  Into  possession 
all  the  estate  of  tbe  deceased,  real  and  per^ 
sonaL.  Rem.  Code,  i  1631.  It  empowers  them 
to  soe  toK  tbe  recovery  of  any  property,  real 
or  pwaonal.  or  for  the  possession  thereof,  aad 
subjects  them  to  suits,  in  aJl  cases  In  whidi 
sudi  salts  might  have  been  maintained  by  or 
against  their  respective  testators  or  tnta»- 
tates.  Ran.  Code,  |  1535.  Such  statutes.  In 
effect,  make  them  r^reaentatives  of  tbe  es- 
tates of  tbe  decedents,  in  actions  both  as  to 
real  and  personal  property.  Gibson  v.  Slater, 
42  Wasb.  347.  84  Pac.  648.  Heirs,  legatees, 
and  devisees  are  Uierefore  levies  to  Judg- 
ments touching  the  estate  rraidered  In  ac- 
tions  by  administrators  or  executors,  though 
tbey  would  not  have  been  privies  at  common 
law.  As  said  by  Freeman: 

"Tbe  courts  have  geBcrally  given  to  the  judg- 
ments in  such  actions  the  same  effect  aa  if  the 
beirs  and  all  other  parties  in  interest  were 
nominal  parties  thereto."  1  Freeman,  Judg- 
ments (4th  EU.)  I  163a,  p.  305;  Cunningham  v, 
Ashley.  45  CaL  485. 

[I]  Respondent  being  as  effectually  bound 
by  the  original  Judgment,  so  long  as  It  re- 
mains unmodified,  aa  If  he  had  beea  a  nomi- 


nal party  thereto,  the  law  would  be  lamenta- 
bly deficient  were  It  powerless  to  afford  him 
a  remedy.  Being  bound  thereby  as  privy  to 
the  Judgment,  he  has  the  same  right  to  ap* 
ply  for  Its  vacation  or  modification  within 
the  statutory  period  of  one  year  from  Its  ei^ 
try  as  If  he  had  been  a  nominal  party.  Thl&. 
as  a  governing  principle,  is  amply  sustained 
by  tbe  authorities.  Blodget  v.  Blodget,  42 
How.  Prac.  (N.  Y.)  19;  McWIIIIe  v.  Martin, 
25  Ark.  556 :  First  Baptist  Church  v.  Syma, 
51  N.  J.  Eq.  363,  28  Atl.  461 ;  Richardson  T. 
Loree,  94  Fed.  375,  36  C.  C,  A.  301;  6  Pom- 
eroy's  Bk]ulty  Juris.  S  651. 

[7]  In  the  second  place,  the  trial  court 
found,  and  the  evidence  conclusively  show- 
ed, that  the  original  decree  was  not  the  de- 
cree actually  rendered  by  the  court  In  such 
a  case,  the  court  has  the  Inherent  power  to 
so  modify  the  Judgment  entry  as  to  make  tt 
conform  to  the  Judgment  actually  rendered. 
O'Bryan  v.  American  Inv.  &  Imp.  Co.,  50 
Wash.  371,  97  Pac  241.  It  follows  as  of 
course  that  this  power  can  be  Invoked  by  any 
person  injuriously  affected. 

From  tbe  foregoing  it  follows,  as  held  by 
the  trial  Judge,  that  It  makes  no  difference 
whether  this  action  be  regarded  as  a  pro- 
ceeding by  petition  under  the  statute  (Rem. 
Code,  tS  467,  468),  or  as  an  original  suit  in 
equity.  It  was  commenced  within  the  year, 
t^e  appellant  was  served  with  snmmo*^,  ap- 
peared and  defended,  and  the  courc  acqiUred 
complete  Jurisdiction.  No  rights  of  Innocent 
third  persons  are  affected. 

[8]  It  is  next  claimed  that  respondent  has 
not  proceeded  with  diligence.  It  Is  admitted 
that  he  did  proceed  within  tbe  statutory  pe- 
riod of  one  year.  In  Kuhn  v.  Mason,  supra, 
relied  upon  by  appellant,  it  was  merely  h^ 
that  under  the  facta  of  that  case  the  rtf usal 
to  grant  a  petition  on  tbe  ground  of  i»t£k  ot 
dUlgence  i^thln  the  year  was  not  an  abuse 
of  discretion.  This  is  a  <dear  reoognltlcai  ot 
tbe  prlndiAe  tbat  the  question  of  diligence 
within  tbe  year  is  addressed  largely  to  tbe  dis- 
cretion ot  the  trial  court  In  the  case  before 
US,  a  bare  statement  of  the  facts  presents 
equities  so  overwhelmingly  In  respondent's 
favor  tbat  we  have  no  hesitancy  in  saying 
that  there  was  no  abuse  of  discretion  In  en- 
tertaining the  complaint  filed  at  any  time 
within  the  year.  Moreover,  the  only  evidence 
upon  the  subject  shows  that  respondent  did 
proceed  within  a  short  time  after  he  discov- 
ered the  facts. 

[9]  The  claim  that  the  complaint  did  not 
state  nor  the  evidence  show  a  meritorious 
defense  or  cause  of  action  as  required  by 
Rem.  Code,  S  469,  Is  without  merit  It  is 
based  first  upon  the  ground  that  req^randent 
was  not  a  party  to  the  original  suit  What 
we  have  already  said  effectually  disposes  of 
this  ground.  It  is  next  based  upon  the  claim 
that  the  complaint  does  not  show  that  a  dif- 
ferent Judgment  would  result  from  a  retrial 
ot  tbe  original  action.  This  Is  tme^  but  It 
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does  show  that  the  real  Judgment  whldi  did 
result  from  the  first  trial  was  different  froita 
the  Judgment  entered.  It  therefore  present- 
ed a  meritorioas  cause  of  action  to  reform 
the  Judgment  ^try. 

Ill]  It  la  urged  also  that  the  Judgment 
here  should  be  reversed  because  there  was  no 
Bbowlng  that  fraud  was  practiced  in  obtain- 
ing the  original  decree,  and  because  the  trla} 
court  made  no  specific  flndljig  of  fraud. 
True,  it  does  appear  that  the  attorneys  Who 
prepared  and  presented  the  decree  intended 
DO  fraud  In  fact,  but  it  does  appear  that  they 
did  not  dlTulge  to  Judge  Huneke  the  fact 
that  it  did  not  ocmform  to  his  decision  and 
that  he  was  thus  induced  to  sign  a  decree 
wlddi  be  never  intmded  to  sign.  Tliat  de- 
cree, If  unmodified,  will  deplete  the  estate, 
sad  thus  demonstrably  operate  as  a  fraud  in 
law.  MOTeover,  appellant  herself,  whatever 
the  intentions  of  the  attorneys,  is  now  seek- 
ing to  use-that  decree  for  a  fraudulent  pur- 
pose. She  refuses  to  pay,  or  to  recognize  re- 
spondent's right  to,  tiis  legacy  rlghtfally  pay- 
able out  of  the  estate  now  In  her  hands.  In 
BQCh  a  case,  relief  will  be  granted  regardleeS' 
of  the  failure  to  show  actual  fraud  in  the 
entry  of  the  decree.  Bauon  t.  Anderson,  10 
Utah.  136.  37  Pac.  2S6. 

Appellant  attacks  the  costs  bill  on  the 
ground  tJiat  tt  taxed  fees  for  the  witness 
Hunelce,  including  mileage  from  Spokane,  at 
f63.33,  whereas  on  the  motion  to  retax  an 
affidavit  of  Judge  Huneke  was  presented 
showing  that  he  actually  received  only  $30, 
which  be  accepted  in  lieu  of  bis  mileage  and 
per  di^  attendance  as  a  witness.  The  alwve 
Item  of  costs  should  be  reduced  to  $30. 

It  la  ordered  that  the  Judgmmt  for  costs 
be  reduced  In  the  sum  of  $23.33.  In  all  oth- 
er req»ects,  the  Judgment  Is  afBrmed.  Re- 
spondent may  recover  his  costs  on  this  ap- 

CHADWICK.  MORRIS.  MAIN,  and  WEB- 
STER, J  concur. 

W  WUh.  606) 
VLBSSHDB  V.  0AR8TENS  PACKENO  GO. 
(No.  13821.) 

<8i^me  Court  of  Washington.   May  23, 1017.) 

1.  JnooMENT  ^36T0->Rbs  Judicata— Second 
Bkovkbt. 

Where  plaintifPs  minw  daughter  was  Injur- 
fld  by  poisooing,  and  through  plaintiff  as  her 
foardian  ad  litem  sued  for  her  own  injuries, 
the  mere  fact  that  the  petition  (Stained  an  al- 
legation the  amount  spent  for  medical  servtc- 
«s,  when  nothing  was  recovered  for  sudi  expen- 
ditures and  the  all^atioD  was  descriptive,  would 
not  estop  plaintiff  in  his  own  action  from  recov- 
ering for  the  medical  services. 

(Ed.  Note.— For  other  caaea,  see  Judgment, 
Ceat.  Dig.  H  1181. 1185.1 

2.  Acnon  «9fiO(3)-JoiNDBB  or  OAnaxs— In- 
nnUES  TO  HiNOB  Ghildbbn. 

When  a  minor  is  injured,  two  causes  of  ac- 
tloo  arise,  <Hie  in  favor  of  the  minor  for  pain 
and  salfering  and  peiman«tt  injury,  and  the  oth- 


er in  favor  of  the  parent  for  loss  of  services 
durlnjg  minority  and  expenses  of  treatmtait,  and 
the  actions  may  be  joined  or  tried  separately. 

[Ed.  Note.— For  othra  cases,  see  Action,  C^t 
Dig.  H  M4-623.] 

8.  JcDoicENT  «=3G70  —  Bab  —  Injubibs  to 

MiNOB  ChILDBEH, 

Where  a  minor  is  Injured  through  tho  neg- 
ligence of  another,  and  an  action  Is  brought  by 
the  parent  as  guardian  ad  litem,  and  in  that  ac- 
tion recovery  is  sought  by  tbe  complaint,  or 
there  are  litigated  therein  any  items  of  damage 
which  belong  to  the  parent,  a  subsequent  ac- 
tion cannot  be  waged  by  the  parent  for  the  same 
items,  because,  by  including  them  in  tbe  action 
in  which  tbe  parent  is  guardian  ad  litem,  the 
minor  was  authorized  to  recover  such  item  or 
items  of  damafre,  and  tbe  parent  is  estopped 
from  subsequently  recovering  therefor. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  U81,  1180.] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  Comity;  Walter  M.  French, 
Judge. 

Action  by  Charles  Flessher  against  the 
Carstens  Packing  Company.  Judgment  dis- 
missing the  action,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  dlrectlona 

Garland  &  Mcl4ine,  of  Bremerton,  for  ap- 
pellant Kerr  &  McCord,  of  Seattle  re- 
spondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damagea  alleged  to  have  accrued 
to  the  plaintiff,  because  of  the  injury  which 
bis  minor  daughter  bad  sustained  through 
tbe  negligence  of  the  defendant.  The  issues 
were  made  up  by  the  complulnt,  the  amend- 
ed answer  (which  will  be  referred  to  as  the 
answer),  and  the  reply.  When  the  cause 
came  on  to  be  heard  upon  the  merits,  and 
after  a  Jury  had  been  impaneled  and  sworn, 
the  defendant  moved  the  court  for  a  Judg- 
ment upon  the  pleadings,  which  motion  was 
sustained,  and  a  Judgment  entered  which 
operated  as  a  dismissal  of  the  action.  Tnm 
this  Judgment  the  plaintiff  appeala 

The  controlling  question  in  tbe  case  Is 
whether  the  trial  court  erred  In  sustaining 
the  motion  for  Judgment  on  the  pleadings. 
The  complaint  allies  that  the  respondent, 
tbe  Carstens  Packing  Company,  is  a  cor- 
poration, and  Is  engaged  In  the  business  of 
tbe  selling  of  meats  at  retail  In  tbe  city  of 
Bremerton,  Wash.;  that  on  or  about  tbe 
15th  day  of  October,  1012,  the  respondent 
sold  to  the  appellant  a  certain  piece  or  par- 
cel of  diseased  meat,  which  was  unfit  for 
food;  that  on  or  about  the  day  mentioned 
Mabel  Flessher,  a  minor  daughter  of  the  ap- 
pellant, Charles  Flessher,  then  of  the  age 
of  10  years,  ate  of  said  meat,  and  as  a  re- 
sult of,  and  In  Immediate  consequence  of, 
the  eating  thereof  became  sick;  and  that  her 
health  has  become  permanently  impaired  by 
tbe  eating  of  such  meat.  By  the  complaint, 
three  items  of  damages  are  sought  to  be 
recovered:  (a)  Expense  to  the  appellant  for 
medical  treatment  for  bis  daughter;  (b)  ex* 
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peose  Incurred  In  caring  for,  or  nursing,  fals 
daughter;  and  (c)  for  loss  of  services.  The 
answer  denies  all  the  allegations  of  the  com- 
plaint, other  .thani  the  formal  allegation 
trhlch  appears  in  the  first  paragraph  there- 
of, and  pleads  afflrmatlvely  that  the  appel- 
lant In  this  action,  on  or  about  the  14tb  day 
of  October,  1913,  as  guardian  ad  litem  for  bis 
minor  daughter,  Mabel  Flessher,  commenced 
an  action  in  the  superior  court  of  the  state 
of  Washington  for  Eltsap  county,  entitled 
"Mabel  Flessher.  Plaintiff,  by  Charles  Fless- 
ber.  Guardian  ad  litem,  t.  Caratens  Packing 
Company,  Defendant,"  and  a  copy  'of  the 
complaint  Is  set  out  in  full.  In  this  com- 
plaint, the  purchase  and  eating  of  the  meat 
Is  alleged  In  similar  language  to  that  con- 
tained in  the  complaint  in  the  present  action, 
and  paragraph  6  thereof  is  as  follows: 

"That  plaintiff  ate  said  meat  on  or  about  said 
day  mentioned,  and  as  a  result  of  and  immediate 
coDsequODce  of  and  because  of  her  eatincr  said 
meat  as  aforesaid  the  plaintiff  became  ill,  was 
thrown  Into  fits  and  spasms,  and  her  life  was  en- 
dangered; that  because  of  an  immediate  coo  se- 
quence of  said  eating  as  aforesaid  plaintiff's 
health  has  become  permanently  impaired,  that 
her  digestive  Bystem  has  become  so  impaired  as 
to  render  life  a  burden  to  herself^  and  that  by 
and  through  eating  said  meat  plamtiff  has  lost 
control  of  the  functioning  of  ner  excretory  or- 
cana:  that  as  a  result  of  the  injury  to  the  health 
of  plaintiff  by  eating  said  meat  as  aforesaid, 
and  as  a  part  of  said  injuries,  plaintiff  is  m  a 
weakened  bodily  and  mffntal  conditttm,  and  has 
frequent  fits  and  spasms  and  periods  of  uncon- 
sciousness, and  is  compelled  to  and  does  have 
frequent  medical  treatment  by  a  duly  qualified 
and  licensed  physician." 

Following  this  allegation,  there  was  an 
allegation  of  the  injuries  sustained  by  Mat>el 
Flessher,  Induded  In  which  was  reduction 
in  earning  capacity,  or  permanent  Injury. 
It  Is  then  alleged,  in  the  affirmative  defense, 
that  the  action  there  referred  .to  was  remov- 
ed from  the  superior  court  for  Kitsap  county 
to  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern 
Division,  and  that  thereafter  an  answer  was 
filed  In  the  action  in  the  United  States  Dis- 
trict Court,  which  answer  was  a  general  de- 
nial of  the  allegations  of  the  complaint ;  that 
on  the  28th  day  of  May,  1914,  the  cause  was 
tried  upon  the  Issue  thus  framed,  and  result- 
ed in  a  verdict  In  favor  of  the  plaintiff 
In  that  action,  and  against  tne  defendant,  for 
the  sum  of  $14250;  that  judgment  was  en- 
tered upon  the  verdict,  and  subsequently  paid 
by  the  defendant  to  the  plaintiff  In  the  ac- 
tion; that  the  api>ellant  in  this  action  was 
the  guardian  ad  litem  of  his  daughter,  Mabel 
Flessher,  in  the  cause  tried  In  the  federal 
i-ourt  It  is  alleged,  also,  that  the  appellant 
is  estopped  from  maintaining  this  action,  be- 
cause he  Is  seeking  here  to  recover  the  same 
items  of  damage  for  which  recovery  was 
bad  In  the  action  tried  in  the  federal  court. 
The  reply  to  the  affirmative  defense  con- 
tains certain  admissions  and  denials,  and 
concludes  with  this  paragraph: 

"That  the  question  of  the  damages  to  Charles 
flessher,  on  account  of  medical  and  drug  store 


bills  and  nuniing  bills  incurred  by  hira  becau8« 
of  the  injury  to  Mabel  Flessher,  his  minor  child, 
was  not  set  up  ia  the  pleadings,  was  not  submit- 
ted to  the  court  or  to  tne  jury,  either  by  evidence 
adduced,  by  the  court's  inBtruction  to  the  jury, 
or  ottierwise,  and  that  all  such  questions  and  all 
causes  of  action  based  on  expenses  incurred  by 
Charles  Flessher  were  excluded  fr<Mn  the  con- 
sideration by  the  jury  on  and  by  the  instruc- 
tions of  tlie  court,  wnidi  said  instructions  are 
hereto  attached  and  made  a  part  hereof  and 
marked  Exhibit  A." 

The  first  inquiry  must  be  directed  as  to 
whether  the  pleadings  In  this  case  show 
that  recovery  Is  sought  here  for  the  same 
Items  of  damages  for  which  recovery  was 
previously  had  In  the  action  tried  by  the 
federal  court.  As  already  stated,  the  com- 
plaint claims  three  items  of  damages:  (a) 
Expense  for  medical  treatment;  (b)  expense 
for  nursing  or  care;  and  (c)  for  loss  of  serv- 
ices. It  Is  conceded  by  the  appellant  that 
the  Item  for  loss  of  services  was  included 
In  the  recovery  In  the  other  action,  and  that 
therefore  he  is  estopped  from  recovering  for 
that  item  in  this  action.  This  reduces  the 
question  to  whether,  in  the  action  tried  in. 
the  federal  court,  there  were  Included  the 
Items  of  medical  treatment  and  care  or  nurs- 
ing. 

[1]  The  answer  nowhere  alleges  specifically 
that  the  Item  of  care  was  recovei^  In  the- 
other  action.  The  reply  alleges  specifically 
that  the  Items  for  medical  attendance  and 
nursing  were  "not  submitted  to  the  court  or 
to  the  Jury,  either  by  evldraice  adduced,  by 
the  court's  Instruction  to  the  Jury,  or  other- 
wise." A  copy  of  the  instructions  is  attach- 
ed to  the  reply,  and  It  appears  there- 
from that  the  Items  of  expense  for  medical, 
attendance  and  nursing  were  not  submit- 
ted to  the  jnry  in  that  case,  and  the  al- 
l^tlons  of  the  reply,  already  referred  to, 
are  to  the  effect  that  these  Items  were  not 
submitted  to  the  court  or  to  the  Jury  at  any 
time.  Referring  to  paragraph  6,  above  quot- 
ed from  the  complaint  In  the  federal  court 
action,  and  the  concluding  clause  thereof,. 
It  is  argued  that  this  contains  a  claim  for 
expense  for  medical  attendance;  but  we  do 
not  so  construe  the  pleading.  In  that  imra- 
graph  of  the  complaint,  there  was  an  at- 
tempt to  set  out  a  description,  and  the  ex- 
tent of  the  Injuries,  and  the  reference  there- 
in to  medical  treatment  was  purely  descrip- 
tive, and  would  not  furnish  the  basis  for  an 
estoppel  upon  that  item,  unless  testimony  bad 
been  offered,  or  the  question  had  In  some- 
form  been  submitted.  In  the  federal  court 
action. 

[2]  As  we  omstrue  the  pleadings,  the  items 
of  medical  attendance  and  expense  for  care 
and  nursing  were  not  Included  In  the  al- 
I^atlons  In  the  complaint  In  the  federal 
court  action,  and  were  In  no  Conn  litigated  In 
that  action.  The  question  then  arises  wheth- 
er the  appellant  has  a  right  to  recover  for 
these  items  In  this  action.  The  law  la  that, 
when  a  miuor  is  injured,  two  causes  of  action 
arise,  one  In  favor  of  the  minor  for  pain  antE 
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luffering  and  permanent  Injury,  the  other 
In  fftTor  of  the  parent  for  loss  of  services 
doring  minority  and  expenses  of  treatment 
These  actions  may  be  Joined  or  tried  sepa- 
rately. In  Hlarria  v.  Puget  Sound  Electric 
BaUvar,  62  Wash.  299,  100  Pac.  841,  upon 
this  question  It  was  said: 

"When  a  minor  is  injured,  two  causes  of  ac- 
tion srise,  one  in  favor  of  the  minor  for  pain 
ud  sufferinr  and  permanent  injury,  the  other 
in  faror  of  the  parents  for  loss  of  eerrices  dur- 
i&C  minority  or  expenses  of  treatment.  *  *  .* 
These  canaes  may  be  Joined  or  tried  hi  separate 
ftcdoas.   •    •  *»• 

[3]  Where  a  minor  Is  injured  through  the 
oegUgeoce  of  another,  and  an  action  Is 
brought  by  the  parent  as  guardian  ad  litem, 
and  In  that  action  reoovery  is  sought  by  the 
complaint,  or  there  are  litigated  therein  any 
items  of  damage  which  belong  to  the  parent, 
a  subsequent  action  cannot  be  waged  by  the 
parent  for  the  same  Items,  because,  by  ioelud- 
Ing  them  in  the  action  in  which  the  parent  Is 
goardlan  ad  litem,  the  minor  was  authorized 
to  recover  such  item  or  items  of  damage,  and 
the  parent  Is  estcq>ped  from  subsequently  re- 
covering therefor,  Daly  v.  Everett  Pulp  & 
Paper  Co..  31  Wash.  252.  71  Pac  1014;  Don- 
ald v.  Ballard.  34  Wash.  570,  76  Pac.  80; 
Hammer  v.  Calne,  47  Wash.  672,  92  I'ac.  441. 
In  Donald  v.  Ballard,  supra,  referring  to  the 
previous  case  of  Daly  v.  Everett  Pulp  &  Pa- 
per Co.,  It  was  said: 

"^is  court  held  that,  when  a  auit  is  brought 
for  damages  arising  from  injuries  to  a  minor, 
and  when  tlie  action  is  brought  in  behalf  of  the 
coioor  with  the  father's  consent,  for  daiuaxes 
whi<i  would  otherwise  be  recoverable  by  the 
father,  the  latter  cannot  afterwards  be  heard  to 
ny  that  he  has  a  demand  of  his  own  for  the  same 
itema  of  damage  which  were  included  in  the 
former  suiL  It  wos  held  that,  under  such  cir- 
cnmstanceB,  the  father  has  emancipated  his  son 
in  so  for  as  tho  right  to  recover  damages  which 
w«re  indaded  in  the  son's  suit  is  ctmcemed. 
Sodi  Is  the  case  here.  That  the  father  consent- 
ed to  this  recovery  by  the  son  is  manifest,  ance 
be  lumsclf  caused  the  action  to  be  brought  in  his 
own  name  as  guardian  ad  litem,  and  specifically 
indaded  the  item  of  damage  here  under  dfscus- 
non.  Under  the  case  cited  the  minor  waa  au- 
thorized to  recover  this  Item  of  damage,  and  the 
father  cannot  again,  in  his  own  behwf,  recover 
for  the  same  damage." 

Applying  the  law  to  the  facts  In  this  case. 
It  appears  that  the  appellant,  so  far  as  the 
pleadings  show,  bad  a  cause  of  action  against 
the  reqiondent  for  medical  attendance,  loss 
<tf  services  during  the  period  of  minority,  and 
expenses  for  care  or  nursing;  that  the  ap- 
pellant,  as  the  guardian  ad  litem  for  his 
ndnor  daughter,  waged  the  action  In  the  fed- 
eral court,  and  there  was  Included  in  that  ac^ 
Hon  the  Item  of  loss  for  services ;  that  there 
were  not  included  In  that  action  items  of 
expense  for  medical  attendance  and  care. 
Since  these  items  were  not  litigated  In  any 
form  In  the  federal  court  action.  It  cannot  be 
said  that  the  appellant  authorized  a  recovery 
for  sudi  items  therdn,  and  Is  therefore  es- 
ton)cd  from  maintaining  the  present  action. 

The  Judgment  will  be  reversed,  and  the 


cause  remanded,  with  direction  to  the  supe- 
rior court  to  prooeed  with  the  trial  of  the 
cause. 

ELLIS,  C  J.,  and  MOBBIS  and  WBB- 
STEB,  J  J.,  cwcur. 
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KING  COUNTY  v.  JOYCB  et  aL  (No.  13747.) 
(Supreme  Court  of  Washington.   May  26, 1917.) 

1.  EJminent  Domain  ^=9219—  Thial  —  Evi- 
dence— Map. 

Where  a  map  bad  boen  properly  identified 
and  admitted  in  evidence  during  the  prngref^s 
of  a  case  of  claimants  for  damages  again»t  a 
county  seeking  to  condei^n  a  right  of  way,  and 
its  accuracy  was  not  questioaed,  it  waa  proper- 
ly admitted  In  ovidence  in  the  case  of  other 
claimanta  for  damages  against  the  county. 

[Ed.  Note.— For  other  cai-es,  see  E^minent  Do- 
main, Cent  Dig.  ||  556.  557.] 

2.  BviDENCB  «=HK>7— Opinion. 

Opinion  evidence  may  be  permitted  to  fix 
damage,  where  the  amount  depends  on  the  value 
of  tangible  property,  and,  la  a  county's  proceed- 
ing to  condemn  a  right  of  way,  witnesses  were 
properly  permitted  to  state  that  in  tiieir  judg- 
ment tKinetits  to  claimuuts  for  damages  would 
outweigh  any  damages  sustained. 
'  [EkI.  Note.— For  other  cases,  see  EvidencCi 
CenL  Dig.  U  228C)-^b».] 

3.  Evidence  ^>48S  —  OfiNiON  —  Valdb  or 
Condemned  Pbopsbtt. 

In  condcmnatloa  proceedings,  qualified  wit- 
nesses may  give  their  opinion  as  to  tho  value  of 
land  before  and  after  the  taking. 

[I^.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2273.3 

4.  EviDENcs  Cs»471(28)  —  GoNOLUSioii  or 

Law. 

In  a  county's  proceeding  to  condemn  a  right 
of  way,  where  claimants  of  damages  asserted 
that  the  condemnation  would  increase  the  cost 
of  removing  from  certain  laud  shingle  bolts  own- 
ed by  them,  the  timber  on  the  land  havinir  been 
previously  sold  to  a  corporation,  which  had  the 
right  to  remove  all  mcrdiantable  timber  by  a 
certain  date,  the  theory  of  daimanta  being  that 
they  were  the  owners  of  the  shingle  bolts  by 
virtue  of  abandonment  of  the  contract  by  the 
company,  abandonment  being  a  matter  of  inten- 
tion, it  was  competent  to  inquire  of  the  pmi- 
dent  of  the  compony  whether  the  company  was 
the  owner  of  the  bolts,  or  whether  it  had  aban- 
doned its  right  to  the  property,  so  as  to  sustain 
claimant's  right  to  claim  damages,  and  the  an- 
swer was  not  a  conclusion  of  law;  the  owner^p 
not  depending  on  the  contract  al(Hie. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  {  2173;  Witnesses,  Cent.  Dig.  {  833.J 

5.  Eminent  Douain  <s=>221 — Ownership  or 

Pbopebtt— Question  fob  Juby. 
In  such  proceedings,  wbotber  the  logging 
company  was  the  owner  of  the  bolts,  or  wi^th- 
er  it  had  abandoned  its  right  to  the  property, 
held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §S  560,  561.] 

6.  Witnesses  <e=»24S(2)  —  Examination  — 
Responsiveness  of  Answer. 

In  a  county's  proceodioBs  to  condemn  a  right 
of  way,  where  damages  were  claimed  on  account 
of  the  increased  cost  of  removing;  shinglo  bolta 
from  certain  land,  the  answer  of  the  president 
of  a  lumber  company,  given  in  response  to  a 
question  as  to  who  owned  tlie  bolts,  that  the 
company  owned  them,  rather  than  the  claim- 
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anU  for  damages  against  the  eotuity,  did  not 
inroUe  a  collateral  inquiry. 

[Ed.  Note^For  other  cases,  see  Witnesses, 
Cent  Dig.  i  862.] 

7.  TuAi,  ^=»4i:^-^BJEcnoir  to  Evivattj^ 
Waiveb. 

Where  appellant's  counsel  made  objection  in 
the  midst  of  testimony,  and  the  court  ordered 
the  jury  to  retire  pending  argument,  whereupon 
eonnsd  for  appellant  stated,  "Never  mind;  it  ia 
not  competent,  but  we  want  to  get  through  with 
this  case" — couusel  waived  his  objcctioQ  to  the 
testimony,  though  he  later  moved  to  strike  it, 
where  the  intention  of  the  witness  to  testify  as 
he  did  after  objectioa  was  evident  when  it  was 
made  and  waived. 

[Ed.  Note.— For  othor  cases,  see  Trial,  Cent 
Dig.  §{  182,  974^7.] 

8.  Appeal  and  Rbrob  «=>231(5)  —  Resebva- 
TioN  OF  Grounds  of  Review  —  Motion  to 
Strike  Testiuont. 

Geoeral  motion  to  stnke  testimony  did  not 
reach  the  contention  made  on  appeal  that  the 
testimony  was  hearsay. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S 

9.  Appeal  and  Ebrob  ^91033(3)— Habicless 
Ebrob— Evidence. 

Id  a  county's  proceeding  to  condemn  laud 
for  right  of  way,  testimony  tending  to  sustain 
a  theory  of  claimants  for  damages  was  not  prej- 
udicial to  them ;  the  jury  finding  in  legal  effeqt 
in  accordance  with  the  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Coot.  Dig.  S!  4054,  4055.] 

10.  WTiTNESSES  ®3=>3(>S(13)— Cboss-Exauina- 
TiON— Testino  Tesiimont. 

In  a  county's  proceedings  to  condemn  lend 
for  a  right  of  way,  a  banker^  called  as  a  wit- 
ness by  claimants  of  damages  to  prove  the  value 
of  thoir  property,  was  properly  asked,  on  cro«s- 
ezamination  to  test  his  testimony,  the  maximum 
amount  of  a  loan  he  would  give  claimants  with 
the  property  as  security;  the  witness  having 
fixed  the  value  of  the  land  at  about  $16,000,  and 
stating  that  he  would  loan  about  50  per  cent  of 
its  ToJue,  or  $7,S0O,  bis  testimony  thus  being 
consistent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  M5.] 

11.  Trial  «=>29(3)  —  Rehabks  or  Tbial 
Judge. 

In  a  county's  proceeding  to  condemn  a  right 
of  way,  where  claimants  of  damages  called  one 
of  them  to  the  stand,  snd  the  court  stated, 
"You  have  had  him  three  or  four  hours,"  there 
was  no  prejudice  to  claimants,  or  betrayal  of  a 
hostile  attitude  by  the  trial  jucige. 

[Ed.  Note.— For  other  cases,  see  Trigl,  Gent 
Dig.  I  82.1 

12.  EUINENT   DOKAIN  «=>203(1)— DAICAOBS- 

Evidence. 

Testimony  for  claimants  that  <m  adjacent 
lands  there  was  a  large  amount  of  timber,  the 
natural  outlet  for  which  was  through  their 
gulch  by  means  of  an  abandoned  railroad  grade, 
was  properly  stricken  as  remote,  speculative,  and 
not  within  the  range  of  reasMiable  probability. 

[Ed.  Note.— For  otlier  cases,  see  Eminent  Do- 
main, Cent  Dig.  S 

18.  Eminent  Douain  «=»203(1)  —  Damages 

— Evidence. 
Wbero  the  condition  of  bottom  land  of  claim- 
ants and  its  potential  lines  were  not  changed  by 
the  change  in  the  county's  road,  the  court  prop- 
erly rejected  all  testimony  tending  to  show  dam- 
ages to  the  bottom  lauds. 

[13d.  Note.— For  other  cases,  see  Eminent  Do- 
nain.  Cent  Dig.  1  542.] 


14.  Appeal  and  Ebbob  «=3025(3>— Pbesdmp- 
TioN— Pbopeb  Instboctionb— Aouonuhiho 

Counsel. 

Where  counsel's  opening  statement  in  argu* 
ment  and  the  proceedings  at  the  time  bis  offen- 
sive remark  was  mode  went  not  brought  to  the 
Supreme  Court  as  part  of  the  statement  of  facts, 
on  the  statement  cf  the  trial  court  that  he  had 
given  the  jury  proper  Instructions,  the  Supreme 
Court  must  conclude  that  the  jury  was  properly' 
admonished  at  the  time  the  alleged  offensive  re* 
mark  was  made. 

[Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Cent  Dig.  {  373#.] 

Ellis,  G.  J.,  dissenting. 

D^artment  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  to  condemn  a  right  of  way  by  King 
County,  wherein  John  Joyce  and  others 
clntmed  damages.  From  a  verdict  for  lesa 
than  the  amount. sought,  the  claimants  Joyce 
appeal.  Affirmed. 

Jay  O.  Allen,  of  Seattle,  fbr  appellants. 
Alfred  H.  Lundln  and  Edwin  C.  Bwluf,  both 
of  Seattle,  for  respondent 

CHADWICK,  J.  This  action  was  brougbt 
to  condemn  a  right  of  way  for  a  county  road. 
The  county  Is  seeking  to  put  a  road  across  a 
part  of  a  large  tract  of  land  owned  by  ap- 
pellants. The  land  Is  situate  partly  In  the 
Snoqualnile  valley.  The  valley  land  is  level,, 
cultivated  farm  land.  The  remainder  is  log- 
ged-off  lilll  land.  The  road  contemplated, 
while  new  couKtructlon,  Is  In  fact  a  change 
In  the  present  rond  leading  across  the  bill 
lands  of  appellants.  Instead  of  following 
over  the  break  of  the  bill,  it  Is  to  start  some 
distance  back,  and  Is  to  follow  the  course  of 
a  giilcb.  In  which  flows  a  smalt  stream  of 
water.  The  object  of  the  change  Is  to  secure 
a  more  satisfactory  grade  from  the  bUl  to 
the  valley  below.  There  Is  no  change  of  the 
highway  where  It  traverses  the  valley. 

Api>eUaDts  set  up  damages  for  the  Increas- 
ed cost  of  transporting  shingle  bolts,  dam> 
ages  for  the  appropriation  of  a  water  power 
site,  damages  for  the  appropriation  of  a 
grade  and  right  of  way  formerly  occupied 
by  a  logging  road,  and  damages  for  bulldlns 
of  fences  and  for  the  value  of  the  land  taken, 
which  Is  approximately  11  acres — ^In  all  ag- 
gregating the  sum  of  $18,570.  From  a  ver- 
dict in  the  sum  of  $275,  claimants  have  ap- 
pealed. 

[1  ]  The  first  error  assigned  la  that  tbe 
court  permitted  the  witnesses  to  use  a  con- 
tour map  or  plat;  that  it  went  to  the  Jury  as 
an  exhibit,  without  proof  that  it  had  been 
made  by  any  of  them,  and  without  proof 
as  to  its  correctness.  Aside  from  the  fact 
that  we  find  no  prejudicial  error  In  permit- 
ting the  use  of  the  map,  and  in  allowing  it 
to  go  to  the  Jury,  we  find  that  the  map  bad 
been  properly  identified  and  admitted  dur- 
ing the  progress  of  the  case  of  other  claim- 
ants. Its  accuracy  was  not  questioned  at 
the  time.  It  was  pn^>erty  In  the  case,  under 
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the  rule  of  In  n  Jadksmi  Street,  47  Wasb. 
243.  M  Pac.  9m 

[2,3]  2.  It  Is  BSsl«Ded  as  error  that  cer- 
tain witnesses  were  permitted  to  say  that  la 
tbelr  jDdgment  the  benefits  to  accrue  to  ap- 
pellants wotild  outweigh  any  damage  sus- 
talned.  It  Is  Insisted  that  this  was  an  In- 
vasion of  the  province  ot  the  Jury,  the  very 
qoesttoQ  the  Jury  was  called  upon  to  dedde, 
and  that  It  la  contrary  to  many  decisions  of 
this  court  This  court  has  held,  In  common 
with  all  others,  that  a  witness  will  not  be 
permitted  to  fix  the  amount  of  damage, 
where  a  Jnry  has  been  called  upon  to  decide 
that  issue.  But  there  seems  to  be  an  excep- 
tion to  the  rule.  It  Is  resorted  to  or  rather 
allowed  In  condemnation  cases,  where 'the 
amount  ot  damage  depends  upon  the  value 
of  tangible  property.  Tills  exception  la  noted 
la  Jones  on  Evidence,  SS  387,  388.  That 
qualified  witnesses  may  give  their  opinions 
as  to  the  value  of  land  before  and  after  the 
taUng  is  80  welt  understood  that  we  do  not 
feel  put  to  the  necessity  of  citing  authority. 
TUs  being  so,  we  And  the  rule  extracted 
from  the  authorities  by  Hr.  Jones  to  be  most 
plausible.  It  follows: 

"But  in  many  states  and  with  much  reason  it 
ia  held  that  opinions  as  to  the  damage  sustained 
in  such  cases  should  be  received  in  evidence, 
llcse  decisi<Mis  are  based  upon  the  reasoning 
tliat,  inasmuch  as  the  amount  of  damages  in  such 
proceedings  depends  entirely  upon  opinions  as, 
to  the  value  before  and  after  the  condemnation,' 
and  as  these  opinions  ere  competent,  it  can 
make  no  material  difference  whether  the  witness 
fives  his  opinion  as  to  the  amount  of  damages 
at  Mice,  or  whether  he  is  allowed  simply  to  state 
to  the  jory  bia  oplnioD  as  to  values  from  which 
the  opinitHi  as  to  damages  must  necessarily  fol- 
low by  the  processes  ol  subtraction.  The  ten- 
dency of  the  later  decisions  seems  to  be  In  ta.vor 
of  this  mle." 

But  were  the  question  otherwise  doubtful. 
It  Is  not  an  open  question  In  this  state.  In 
Seattle  &  Montana  Ry.  Co.  v.  Gll<^rist.  4 
Wash.  609,  513,  30  Paa  738,  730.  the  court, 
la  passing  upon  a  like  objectl<m  said: 

"It  is  also  objected  that  one  of  the  respondents 
was  permitted  to  say  bow  much,  in  his  opinion, 
the  land  would  be  depreciated  in  value  on  ac- 
count of  the  appropriation  of  the  right  of  way 
and  the  construction  of  the  railroad.  It  is  con- 
ceded by  appellant  that  it  Is  ccxnpetent  (or  a 
witness.  If  properly  qualified,  to  state  his  opin- 
ion as  to  the  value  of  the  land  before  and  after 
the  appropriation:  but  it  is  contended  that  it 
is  for  the  jury  to  say  what  the  damages  are, 
and  not  the  witness.  While  there  is  undoubted- 
ly a  conflict  of  authority  upon  this  question,  it 
■ecms  ditficult  to  perceive  any  substantial  ren- 
■on  for  rejecting  such  testimony.  To  admit  evi- 
dence of  the  value  ot  the  land  before  and  after 
the  taking  is  to  admit,  in  etTect,  the  same  thing 
to  be  done  which  appellant  complains  of,  since 
tbe  amount  of  the  damages  is  then  ascertained 
by  the  jury  by  the  mere  process  of  subtraction. 
And,  this  being  so,  we  are  unable  to  understand 
why  the  witness  should  not  be  permitted  to  state 
tbe  result,  as  well  as  the  facts  from  which  sudi 
result  is  reached.  In  either  case  the  amount  of 
tbe  damages  is  ultimately  based  on  the  opinion 
of  the  witness.  Tbe  distinction  here  insisted  on 
between  tbo  two  methods  is  based  on  mere  form, 
rather  than  substance.  The  facts  upon  which 
the  witness  bases  his  tvpimau  may  be  shown  on 
cross  siamination,  and  when  this  Is  done  the 
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jury  have  all  tho  means  which  can  be  afforded 
for  forming  an  independent  judgment  as  to  the 

damages." 

That  case  Is  dted  and  the  doctrine  ad- 
hered to  In  Johnson  v.  Tacoma,  41  Wash.  61, 
82  Pac.  1092. 

3.  The  next  assignment  rests  In  the  fact 
that  the  court  permitted  the  Jury  to  pass 
upon  the  question  of  ownership  of  certain 
shingle  bolts  remaluing  upon  the  land  after 
log^Dg  operations  bad  ceased.  It  seems  that 
some  years  ego  claimants  sold  the  timber  on 
the  hill  land  to  one  Wood,  who.  In  company 
with  others,  organized  a  corporation  which 
became  the  predecessor  in  Interest  of  tbe 
Snoqualmle  Logging  Company.  By  the  terms 
of  the  contract  the  timber  was  to  be  removed 
on  or  before  April  16,  1910,  and,  If  not  so 
removed,  to  rerert  to  the  vendors.  The 
company  built  a  logging  road  across  the  val- 
ley and  following  the  gulch  up  onto  the  hilt 
land.  Some  two  years  before  this  action 
was  begun  the  logging  company  ceased  opera- 
tions, tore  up  its  track,  and  removed  Its 
equipment.  The  logging  company  was  made 
a  party  to  this  action,  but  filed  no  appear- 
ance. This  case  was  tried  In  January  and 
February,  1016.  The  most  persistent  claim 
of  appellants  Is  that  of  damage  for  the  In- 
creased cost  of  removing  shingle  bolts.  The 
ownership  of  these  bolts  thus  became  materi- 
al. P.  C.  Richardson,  the  president  of  the 
company,  was  called  as  a  witness  for  the  ap- 
pellants. He  testified  to  the  contract,  the 
logging,  and  that  the  work  had  ceased.  He 
was  then  interrogated  by  counsel  for  respond- 
ent. 

"Q.  Whose  are  these  shingle  bolts  on  this 
land  DOW,  yours  or  Joyce's?  A.  There  might  be 
a  question  there.  1  presumo  the  fact  that  we 
have  abandoned  our  project  we  are  in  the  bands 
of  Mr.  Joyce  in  that  way,  but  he  has  verbally 
told  me  that  we  could  use  the  right  of  way,  they 
would  probably  be  bis  unless  bo  wanted  to  give 
them  to  us;  they  are  his.  Q.  They  are  whose? 
A.  They  are  Joyce's,  I  suppose,  in  one  sense  of 
the  word.  In  other  words,  we  had  the  right  to 
removQ  all  merchantable  timber  by  April,  1916, 
according  to  our  contract.  There  might  be  a 
question  of  law  there  whether  the  fact  that  we 
have  abandoned  that  for  two  years  we  have 
lost  our  right  to  remove  all  merchantable  timber. 
Q.  Outside  of  your  (pinion  of  it  being  a  question 
of  law,  under  the  contract  you  have  a  right  to 
sell  any  timber  on  Joyce's  land?  He  gave  you 
all  the  timber,  didn't  he? 

"Mr.  Allen:  That  would  not  be  tho  best  evi* 
dence.  He  says  he  hasn't  any  claim  to  these 
shingle  bolts. 

"Tho  Court:  He  may  state  who  owns  tbe 
shingle  bolts. 

"Mr.  Allen:  My  objection  is,  that  calls  for  a 
legal  conclusion.  He  may  state  the  facta.  What 
rights  tho  contract  gave  him  or  didn't  give  turn 
is  a  question  of  law  for  the  court. 

"A.  This  company  owns  the  shingle  bolts,  th« 
shingle-bolt  timber  that  is  there." 

[4-1]  It  is  cmtended  Uiat  this  testimony 
was  prejudicial;  that  the  ownership  of  the 
shingle  bolts  was  a  matter  of  law  for  tbe 
court,  and  not  a  question  of  fact  for  the  Jury, 
This  would  be  true,  If  tbe  ownership  deprad- 
ed  upon  the  contract  alone;  but  It  was  tlie 
theory  of  tbe  appellants  that  they  were  the 
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owners  of  the  bolts  In  vlrtne  of  an  abandon- 
ment of  the  contract.  Abandonment  Is  a 
matter  of  intention,  and  to  that  extent  It  was 
competent  to  Inquire  of  the  witness,  and  it 
was  for  the  Jury,  having  In  mind  the  con- 
tract and  the  conduct  of  the  logging  compa- 
ny, say  whether  It  was  the  owner,  or 
whether  It  had  abandoned  its  right  to  the 
property,  so  as  to  sustain  a  right  in  ap- 
pellants to  claim  damages.  The  answer 
was  not  a  conclusdon,  as  claimed  by  appel- 
lants. ^'elther  was  it  a  response  to  a  col- 
lateral inquiry,  as  respondent  Insists.  It 
went  to  the  merit  of  the  case,  and  was  le- 
gaily  equivalent  to  a  response  that  the  com- 
pany had  not  abandoned  Its  interest  It  will 
be  remembered  that  the  Snoqualmie  Lumber 
Company  bad  been  made  a  party  to  the  a<^ 
tlon  and  had  made  default  To  aid  Its  cause, 
counsel  for  respondent  took  the  stand  and 
detailed  a  conversation  between  Richardson, 
the  attorney  for  the  lumber  company,  and 
himself,  to  the  effect  that  Richardson  said 
the  company  would  not  appeal:  or  assert  an 
Interest,  because  it  had  other  possible  trans- 
actions with  Joyce,  and  'could  not  afford  to 
antagonize  him.  An  objection  was  made 
wbUe  the  witness  was  in  the  midst  of  his 
statement  The  court  ordered  the  Jury  to 
retire  pending  argument  Whereupon  coun- 
sel for  appellant  said : 

"Never  mind;  it  is  not  competent,  but  we 
want  to  get  through  with  this  case." 

After  the  witness  had  finished,  the  follow- 
ing colloquy  occurr^: 

"Mr.  Allen:  I  move  to  strike  that 

"The  Court:  You  want  that  stricken. 

"Mr.  Allen:  Not  objecting  to  tlie  conversation 
be  bad  with  Joyce.  [It  is  evident  that  counsel 
meant  Richardson,  as  no  conversation  with 
Joyce  had  been  testified  to.]  I  don't  want  it  to 
appear  that  there  was  anything  between  him  and 
Joyce  [Richardson]  to  keep  bim  from  appearing 
on  the  stand. 

"The  Court:  I  will  let  It  stand.  The  jury 
may  put  their  own  conatruction  upcn  that  (Ex- 
ceptitm  noted.)" 

{7-1]  We  think  counsd  waived  Us  objec- 
tion. The  intention  of  the  witness  to  testify 
as  he  did  was  evident  when  the  objection 
was  made  and  waived,  and  the  motion  to 
strike  does  not  reach  the  «mtention  now 
made  that  the  testimony  was  hearsay.  It 
wap  not  made  to  appear  that  anytbii^  occur- 
red that  would  suggest  that  the  witness  had 
influenced  Richardson  or  prevented  him  from 
appearing  as  a  witness.  He  had  already  tes- 
tified. Furthermore,  the  testimony  came  in 
resp(Hise  to  like  hearsay  testimony  given  im- 
mediately before  by  counsel  for  appellants. 
It  was  dearly  not  prejudicial,  for  it  tended 
to  sustain  appellants'  theory  ot  an  abandon- 
ment But  there  was  no  prejudice  in  this 
tesUnxmy.  Appellants  requested  that  the 
question  of  abandonment  be  submitted  to  the 
jury  as  a  question  of  fiact.  The  court  in- 
structed  the  jury  to  determine  the  fact  and 
to  diTide  the  recovery  between  appellants 
and  the  log^ng  company  if  it  found  it  to  be 
entitled  to  any  damage.  The  jury  found  t^t 


the  logging  company  was  entitled  to  no  dam- 
age. This  was,  in  legal  efTect  a  finding  that 
they  had  abandoned  their  contract. 

[10]  4.  One  Boyd,  who  is  a  banker  at  Du- 
val, was  called  as  a  witness  by  appellants  to 
prove  the  value  of  appellants'  property.  Ho 
testified  that  his  bank  was  a  state  bank,  and 
loaned  money  on  land.  He  was  then  asked, 
"What  is  the  maximum  amount  of  a  loan 
that  you  would  give  Mr.  Joyce  with  this 
property  as  security?"  He  was  compelled  to 
answer.  This  is  assigned  as  error.  But  we 
think  this  was  legitimate  cross-examination. 
We  can  conceive  of  no  surer  way  to  put  the 
testimony  of  such  a  witness  to  the  test.  To 
illustrate :  The  witness,  in  his  direct  exami- 
nation, had  fixed  a  value  for  the  land  over 
which  the  road  runs  at  about  $16,650.  He 
said  he  would  loan  about  60  per  cent  of  its 
value,  or  $7,500.  His  testimony  was  consist- 
ent. We  find  no  benefit  to  respondent  or 
detriment  to  appellants  in  this  assignment 

[11]  6.  Following  Bo^'s  testimony,  appel- 
lants called  sibilant  John  Joyce  to  the 
stand.  The  court  said:  "Ton  have  had  him 
three  or  four  tim»"  Exception  was  takm, 
and  error  assigned.  We  find  no  prejudice,  or 
any  betrayal  of  a  "hostile  attitude"  on  the 
part  of  the  trial  judge. 

[12]  6w  Appeltocts  soi^t  to  show  that  oa 
adjacent  lands  there  was  a  large  amount  of 
timber,  the  natural  outlet  for  which  was 
through  the  gulch  by  means  of  the  abandoned 
railroad  grade.  This  testimony  was  properly 
stricken,  as  remote,  speculative  and  not 
within  the  range  of  reasonable  probability. 
The  possible  sole  of  a  right  oi^  way  or  an 
abandoned  railroad  grade  to  one  who  may, 
at  some  future  time,  negotiate  therefor,  Is  a 
pleasing  hope,  but  we  find  no  reason  or  au- 
thority for  Iwlding  it  to  be  a  convertible  as- 
set 

[13]  7.  The  court  rejected  all  testimony 
tending  to  show  damages  to  the  bottom  land. 
This  was  proper.  No  basis  ot  recovery  was 
shown.  The  condition  of  the  bottom  land  and 
its  potential  uses  are  not  changed  by  the 
change  in  the  road.  The  new  road  leaves  the 
old  road  at  the  head  of  the  guldi,  and  cornea 
into  the  old  road  at  the  bottom  of  the  hill.  So 
far  as  the  testimony  goes,  the  use  of  the  bot- 
tom land  will  not  be  Impaired  In  any  way. 

8.  Appellants  offered  testimony  to  show 
that  a  small  stream  flowing  In  the  gulch 
would.  If  impounded  by  a  dam,  furnish  a 
limited  water  power.  The  question  of  its 
value,  though  but  remotely  established,  was 
submitted  to  the  Jury  under  a  proper  instruc- 
tion, and  decided  adversely  to  appellants. 

[14]  10.  It  Is  assigned  as  error  that  coun- 
sel for  the  county  was  guilty  of  Improper 
conduct.   The  record  continues: 

"The  Goart:  Address  the  Jury.  (Mr.  Ewlnc 
addresses  the  jury.) 

"Mr.  Allnn:  I  desire  to  put  in  the  record  now 
that  Mr.  Ewing  in  bis  opening  statnnent  to  the 
jury  said  to  the  jury  that  they  were  the  final 
arbitrators  of  the  question  between  Jo^ce  and 
the  oDUDty,  and  that  they  bad  Uie  county's 
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CKaBniy  witbin  thdr  keeping;  that  any  moufj 
(tut  woald  be  paid  to  Joyce  by  their  verdict  in 
this  caae  woula  be  their  money,  to  which  I  ob- 
ject to  the  coart.  and  ask  the  court  to  admonish 
counsel  about  making  the  statement,  for  the  tea- 
«»  it  is  improper  arpitncot 

Court:  Motion  denied.  ExceplifMi  allow- 
ed. Tbe  court  has  jriren  the  jury  proper  instrufr 
tions.  Go  ahead,  Mr.  Ewing." 

The  opening  statement  and  tbe  prooeedli^ 
at  the  time  the  remarit  was  made  are  not 
bron^t  to  us  88  a  part  of  the  statement  of 
fact  Upon  the  statement  of  the  court  that 
it  bad  given  the  jury  proper  instructions,  we 
moBt  conclude  that  tbe  Jury  had  been  proper- 
ly admonished  at  tbe  time  the  alleged  offen- 
slre  remark  was  made.. 

Counsd  makes  27  assignments  of  error. 
We  have  discussed  all  that  are  sustained  by 
argument  in  bis  briete»  and  will  not  pursue 
the  inquiry,  except  to  say  that  we  find  no  er- 
ror In  the  instructiona  given  or  refused,  nor 
in  the  other  assignments.  Out  of  the  abun- 
dance of  the  testimony,  the  Jury  has  found 
that  the  benefits  to  aj^Uants  will  approxi- 
mate tbe  damages  which  they  will  suffer. 
We  find  no  reversible  error. 

Affirmed. 

MOBBIS  and  MAIN,  JJ.,  eonoir. 

ELLIS,  O.  J.  It  seems  to  me  that  tiie  court 
erred  in  excluding  all  testlmoi^  tending  to 
iibow  damage  to  the  bottom  laud.  I  there- 
fore dissent. 


(M  Wasb.  480) 

WASHBUBN  V.  WILEN  et  al.  (No.  13622.) 
(Supreme  Court  of  Washington.   May  21,  1917.) 

1.  HouESTEAD  «=>42,  55— Acquisition— Stat- 

UTZ. 

L^ws  1896,  p.  109,  t  1,  provides  the  home- 
fltead  consists  of  tbe  dwelling  house  in  which  the 
daimant  resides  and  tht^  laad  on  which  the  same 
is  situated,  selected  as  in  this  act  provided. 
Section  30  provides  in  order  to  select  a  home- 
stead a  husband  or  bead  of  Uie  family  or 
*  *  *  tbe  wife  must  execute  and  acknowledge 
in  the  same  manner  as  a  grant  of  real  property 
is  acknowledged,  a  declaration  of  homestead,  and 
file  the  same  for  record.  Section  31  prescribes 
what  tbe  declaration  must  contain.  Section  32 
requires  it  to  be  recorded  io  the  auditor's  office 
of  the  county  in  which  the  land  is  situated. 
Section  3^  provides  that  from  the  time  the  dec- 
laration is  filed  for  record  the  premises  consti- 
tute a  homestead.  Held,  that  a  "homestead" 
can  only  be  selected  by  the  execution  and  filing 
of  a  homestead  declaration,  and  the  premises 
constitute  a  homestead  only  from  the  time  the 
declaration  is  filed  for  record,  so  that  a  property 
owner  acquire  no  homestead  right  by  occupancy. 

(Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  Si  60.  77-^. 

For  other  de6nitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Homestead.] 

2.  Statutes  «s>225— Conbtrucxior— Rule. 

Statutes  in  pari  materia  must  be  construed 
together. 

lEd.  Note.— For  other  cases,  see  Statutes, 
CeoL  Dig.  Si  302.  303.] 


3.  HoicESTEAO  «=>188  —  Dbclaratior  or 
HoifESTEAD  —  Sale  undbe  Mortoaob  — 
Right  to  'RsTArN  Possession  Dubino  Bb- 
DEUPTioN  Period. 
Laws  1895,  p.  109  et  seq.,  provides  hi  effect 
that  a  homestead  can  only  be  enected  by  tbe  ex- 
ecution and  filing  of  a  homestead  declaration. 
Section  7  provides  that  the  homestead  can  be 
abandoned  only  by  a  declaration  of  abandonment 
or  a  grant  therera  executed  and  acknowledged. 
Section  8  provides  that  such  abandonment  shall 
be  effectual  only  from  the  time  it  is  filed.  Laws 
1899,  pp.  93,  94,  S  15,  provides  that  the  pur- 
chaser of  real  property  sold  on  execution  or  un> 
der  foreclosure  shall  nave  possession  until  the 
resale  or  redemption,  and  the  redemptioner  until 
another  redemption,  and  saves  the  rights  of  ten- 
ants, and  provides  that,  when  the  mortgage  con- 
tains a  stipulation  to  that  effect,  the  mortgagor 
may  retain  possesaion  during  the  redemption  pe- 
riod, and  that  if  the  land  is  used  for  farming 
purposes  the  judgment  debtor  shall  have  the 
right  of  possession  during  the  redemption  period, 
subject  to  a  lien  for  interest  on  tbe  crops  rais- 
ed, and  "that  in  case  of  any  homestead  occupied 
for  that  purpose  at  the  time  of  sale  the  judg- 
ment debtor  shall  have  the  richt  to  retoin  pos- 
session thereof  during  the  period  of  redemption 
without  accounting  for  issues  or  value  of  occu- 
pation." Held,  that  the  provisions  of  the  act  of 
18t(0,  making  the  right  to  retain  possession  of 
the  homestead  depend  upon  the  occupancy  there- 
of by  the  claimant  at  tne  time  of  the  sale,  were 
intended  as  a  limitation  upon,  rather  than  an 
extenidon  of,  the  homestead  n^bt,  so  that  the 
premises  must  not  only  be  occupied  by  the  claim- 
ant nt  the  time  of  sale,  but  must  have  been  se- 
lected by  him  as  a  homestead  prior  to  the  sale  by 
the  filing  of  the  declaration  prescribed  by  law 
for  such  selection,  to  entitle  the  claimant  to  re- 
tain possession  during  the  redemption  period. 

[Ekl.  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  {  357.] 

Department  1.  Appeal  from  Superior 
Court,  Klttitaa  County;  ^Iph  Eauffman, 
Judge. 

Action  by  Henry  Washburn  against  Inas 
Wllen  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

John  H.  Mc^aniels,.  of  Ellensburg,  for  ap- 
pellants. Bl  K.  Brown,  of  Ellensburg,  for 
respondent 

ELLIS,  C.  J.  This  case  presents  a  contest 
for  the  possession  of  real  property  sold  on 
foreclosure  of  a  mortgage  during  Uie  period 
allowed  by  statute  for  redemption.  In  Sep- 
tember, 1912,  defendants  mortgaged  the 
premises  to  plaintiff  for  $3,000.  The  mort- 
gage provided  that,  in  case  of  foreclosure, 
the  purchaser  at  sale  should  have  immedi- 
ate possession,  and  In  terms  waived  any 
homestead  right.  The  mortgagors  defaulted 
lu  payment  of  interest  and  the  mortgagee 
brought  action  to  fore<aose.  Defendants  were 
personally  served,  but  made  no  api>earance. 
An  order  of  default  was  entered,  and  a  judg- 
ment against  them  for  the  amount  due  and  a 
decree  foreclosing  the  mortgage  and  ordering 
a  sale  of  the  premises  was  rendered.  At  tbe 
sheriff's  sale  plaintiff  purchased  the  property, 
bidding  the  full  amount  of  his  judgment. 
The  sale  was  confirmed.  Defendants  refus- 
ing to  surrender  possesslco,  plaintiff  peti- 
tioned for  a  writ  of  assistance,  setting  out  the 
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pertinent  pnnlsloaB  of  the  mortgage.  Defend- 
ants resisted,  claiming  the  rli^t  to  retain  pos- 
session daring  tbe  redemptlMi  period  on  the 
ground  that  they  occupied  the  premises 
as  their  homestead  and  for  fiarmlng  pnr^ 
poses.  The  matter  was  submitted  to  the 
trial  court  on  a  statement  of  agreed  facts. 
From  this  it  appears  that  the  lands  are  two 
acres  Just  outside  the  city  limits  of  Ellens- 
burg.  Upon  the  premises  is  a  bride  bouse, 
in  which  defendants  resided  when  the  mort- 
gage was  i^ven,  uid  in  which  they  have 
ever  since  resided  and  stlU  reside.  Tbete  is 
also  a  bam,  a  diickoi  house,  and  a  well. 
The  place  is  planted  to  fruit  trees  not  yet 
bearing.  Defendants  have  been  raising 
wheat  and  potatoes  between  the  rows.  They 
have  never  filed  any  declaration  of  home- 
stead In  the  auditor's  office.  The  court  or- 
dered that  a  writ  of  assistant  issue,  direct- 
ing the  sheriff  to  put  plaintiff  In  possession 
of  the  parts  of  the  premises  actually  occupied 
by  the  bouse,  barn,  chicken  bouse,  and  well, 
with  accns  thereto,  leaving  the  remainder  of 
the  tract,  as  farming  land,  in  possession  of 
defendants.  Plaintiffs  are  content  with  this 
order.  Defendants  appeaL 

[1  ]  Several  questions  are  discussed  In  the 
briefs,  but  as  we 'view  the  case  the  order 
must  be  affirmed,  upon  the  ground  that  no 
"homestead"  In  these  premises  wltliln  legal 
contemidatlon  has  ever  been  acquired,  select- 
ed, or  occupied  as  sa(^  by  app^lants.  Tbe 
homestoid  right  la  a  purely  statutory  rl^t. 
It  is  defined  in  and  exists  only  by  virtue 
<tf  the  act  oi  ISSm  (Laws  1885.  p.  lOB  et  seq.), 
entitled  "An  act*  defining  a  homestead,  and 
providing  for  the  manner  of  the  selection 
of  the  same."  Its  provisions  are  found  in 
Bem.  Code,  as  section  628  et  seq.  Section  1 
defines  the  homestead  as  follows: 

"The  homestead  consists  of  tbe  dwelUns  house, 
Id  which  tbe  claimant  resides,  and  the  land  on 
which  the  same  is  situated,  selected  as  in  this 
act  provided." 

Section  30  Is  as  follows: 

"In  order  to  select  a  homestead  the  husband 
or  other  bend  of  a  family,  or  io  case  the  husband 
has  not  made  such  selection,  the  wife  must  exe- 
cute and  aclcnowledge,  in  tbe  same  maouer  as 
a  grant  of  real  property  is  acknowledged,  a  dec- 
laration of  liomestead,  and  file  the  same  for  rec- 
ord." 

Section  31  prescribes  what  the  declaration 
must  contain,  section  32  requires  It  to  be 
recorded  In  the  auditor's  office  of  the  county 
in  which  the  land  is  situated,  and  section 
33  provides  that: 

"From  and  after  the  time  tbe  declaration  is 
filed  for  record  the  premises  tberun  described 
constitute  s  homestead." 

In  Hookway  v,  Thompson,  56  Wash.  67, 
105  Pac.  153,  it  Is  asserted,  and  we  still 
think  soundly,  that  tbe  self-evident  purpose 
of  this  statute  is  that  a  homestead  shall  "ex- 
ist In  virtue  of  the  record  only,"  and  further: 
"It  would  seem  that  tbe  meaning  of  tbe  present 
law  as  to  the  time  and  manner  of  selection  of  a 
homestead,  and  as  to  when  and  how  a  home- 
stead right  Is  created,  is  so  dear  as  to  make  it 
certain  that  a  homestead  con  only  be  selected 


by  die  execution  and  filinf  of  a  homestead  dec- 
laration, and  that  tbe  premises  constitute  s 
homestead  only  from  and  after  the  time  tbe  dec- 
laration is  filed  for  record.  The  words  of  tfa« 
statute,  'from  and  after  tbe  declaration  is  &led,* 
mean  that  tbe  homestead  is  brought  into  exist- 
ence by  tbe  doing  of  tbe  several  statutory  acts 
by  the  claimant,  and  that  it  exists  and  speaks 
from  the  date  of  tbe  filing,  and  not  otherwise. 
Tbe  appellant  acquired  no  homestead  right  by 
occupancy.  There  is  nothing  In  the  statute 
which  remotely  suggests  that  occupancy  even  ini- 
tiates the  right." 

Appellants  argue,  In  substance,  tluit  since 
the  exact  Issue  there  involved  was  one  of  ex- 
emption from  execution  of  the  homestead, 
and  the  issue  here  Is  one  of  possession  of 
the  homestead  pending  the  redemption  period, 
therefore  the  real  question  here  involved  was 
not  dedded  in  that  case.  It  Is  true  the  oc- 
casion or  purpose  of  the  inquiry  In  the  two 
cases  was  different,  but  the  fundamental 
question  Is  precisely  the  same — What  Is  the 
"homestead,"  and  when  and  how  Is  It  cre- 
ated or  asserted?  When  that  primary  ques- 
tion is  answered,  as  it  must  be  by  a  reference 
to  tlie  quoted  sections,  other  and  different 
sections  of  the  Code  determine  the  two  sec- 
ondary or  subordinate  questions  of  exemp- 
tion Of  the  homestead  from  execution  and 
possession  of  the  homestead  pending  redemp- 
tion. Counsel  fiiils  to  note  that  the  pro- 
Tisiona  of  the  act  of  1885  whl<^  we  have 
quoted  ocmtain  no  moition  either  of  exnnp- 
tlons  or  of  possession  poidhig  redemption. 
He  insists  on  treating  the  entire  act  of  1805 
as  only  an  exemption  statute  merely  because 
other  parts  of  it  treat  of  exemptions,  where- 
as the  quoted  provldons  define  and  create 
the  homestead  as  a  legal  conc^  and  are  the 
only  provisions  in  our  statutes  which  da 

[2, 3]  TbB  statute  |H>veming  the  rigbt  of 
possession  of  real  property  sold  on  ezecutloa 
or  under  foredosure  during  the  reden^tloa 
period  was  passed  in  1889.  Section  15,  Laws 
1880,  pp.  83,  94;  Bem.  Code,  |  602.  It  pro- 
vides that  the  purchaser  at  sodi  sale  shall 
have  possession  until  a  resale  or  redemption, 
and  the  redemptloner  until  another  redemp- 
tion, saves  the  rli^ts  of  toiants,  provides 
thiat,  when  the  mortgage  ctmtaina  a  stipula- 
tion to  that  tttect,  the  mortgagor  may  retain 
possession  during  the  redemption  period,  pro' 
vldes  that.  If  the  land  Is  used  for  farming 
purposes,  the  Judgment  debtw  shall  have  the 
right  of  possession  durii^  the  redemption 
period  subject  to  ^  lien  on  the  crops  raised 
for  interest  at  6  per  cent,  per  annum  on  the 
purchase  price  and  for  taxes  and  interest, 
and  provides  further: 

"Hat  In  ease  of  any  homestead  occupied  for 
that  purpose  at  tbe  time  of  sale,  the  judgment 
debtor  shall  have  the  right  to  retain  posses- 
sion thereof  during  tbe  period  of  redemption 
without  accounting  for  issues  or  vslue  of  occu- 
pation." 

This  section  refers  to  other  lands  as  well 
as  the  homestead.  While  It  uses  the  term 
"homestead,"  It  does  not  define  It  Yet  ap- 
pellants tie  their  whole  case  to  the  last  pro- 
viso above  quoted,  arguing  that  it  creates 
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bj  Implication  a  homestead  fonnded  In  pos- 
sesrioQ  alone,  and  Independeut  of  tbe  act  of 
IS95.  which  expressly  creates  and  defines 
the  homestead.  In  the  Hookway  Case  this 
coart  held  that  the  act  of  1895  was  passed 
tor  the  very  parpose  of  abrogating  the  prior 
taw  permitting  the  asnertlon  of  a  homestead 
right  founded  In  mere  occopancy.  To  say 
that  the  subsequent  act  of  1899  recognizes 
a  homestead,  evidenced  by  the  sole  fact  of 
possession,  would  be  to  create  by  Implication 
a  distinct  bind  of  homestead,  when  that  im- 
plication Is  not  only  not  a  necessary  Imvii- 
cation  but  Is  contrary  to  the  elementary  rule 
tbat  statutes  in  pari  materia  must  be  con- 
ftmed  together.  By  the  definition  In  the 
act  of  1893,  occupancy  by  residence  there- 
in of  the  claimant  is  essential  to  the  cre- 
ation of  tbe  homestead;  so  also  is  Its  selec- 
tion "as  In  this  chapter  provided."  But  con- 
tinned  occupancy,  after  selection  by  the  filing 
of  the  written  declaration.  Is  not  essential 
to  tlie  continued  existence  of  the  homestead 
right.  This  is  manifest  from  the  further 
provision  that  the  homestead  can  be  aban- 
doned only  by  a  declaration  of  abandonment, 
or  a  grant  thereof,  executed  and  acknowl- 
edged (Rem.  Code,  |  535;  Act  1895.  i  7). 
wtdch  shall  be  effectual  only  from  the  time 
It  Is  filed  (Rem.  Code.  |  636 ;  Act  1895,  S  8). 
Scboenhelder  v.  Toengel,  164  Pac.  748. 

It  is  plain,  therefore,  tbat  the  provisions 
In  the  act  of  1899,  making  the  right  to  re- 
tain possession  of  tbe  homestead  dependent 
apon  occupancy  thereof  by  the  claimant  at 
the  time  of  tbe  sale,  were  Intended  as  a 
limitation  upon  rather  than  as  an  extension 
of  tbe  homestead  right.  The  conclusion  Is 
IrreslsUble  that,  In  order  to  retain  possession 
of  the  premises,  they  not  only  must  be  oc- 
cnpled  by  the  claimant  at  the  time  of  sale, 
but  must  have  been  selected  as  a  homestead 
prior  to  the  sale  by  the  filing  of  the  declara- 
tion prescribed  by  law  for  such  selection. 
We  so  held  In  State  ex  rel.  Jaknbowskl  v. 
Superior  Court,  84  Wash.  663,  147  Pac.  408, 
and  that  holding  was  not  dictum  aa  app^- 
lauti  claim.  In  that  case  the  mortgagors 
sought  to  retain  possession  nnder  a  declara- 
tion of  homestead  filed  after  the  foreclosure 
sale.  Hiat  question  bad  to  be  decided  in- 
dep^dently  of  the  question  of  res  Judicata, 
slnoe  it  was  based  on  facts  arising  subse- 
quent to  the  decree  of  foreclosure,  which  de- 
cree was  ui^ed  as  res  judicata.  It  Is  true 
that,  in  the  case  of  North  Pacific  L.  &  T.  Co. 
V.  Bennett,  40  Wash.  34,  »4  Pac.  664,  this 
conrt  held,  in  substance,  that  a  declaration 
of  homestead  filed  after  sale  retroactively 
created  a  homestead  as  of  the  date  of  sale 
by  reason  of  a  continued  possession;  but 
that  view  Is  in  direct  confiict  with  and  is 
cxjMressly  overruled  by  tbe  decision  in  the 
Rookway  Case.  But.  even  if  we  still  ad- 
hered to  the  view  expressed  in  the  Bennett 
Case,  it  would  not  avail  appellants  here. 
They  filed  no  declaration  of  homestead,  ei- 


ther before  or  after  the  sale.  For  that  rea- 
son, also,  we  find  it  unnecessary  to  dedde 
whether  a  homestead  declaration  can  be  ef- 
fectual for  any  purpose  as  against  a  prior 
mortgage  containing,  as  does  the  mortgage 
here,  a  waiver  of  the  homestead  right  and 
stipulating  that  the  purchaser  at  sale  shall 
have  Immediate  possession. 
The  order  appealed  from  U  affirmed: 

MORRIS.  WEBSTER,  MAIM,  and  CHAD- 
WICK.  JJ.,  concur. 


BARNES  et  al.  v.  BRUCE  et  aL    (Now  7949J 
(Supreme  Coort  of  Oklahoma.    Jan.  30.  1817. 
On  Rehearing,  May  15,  1917.) 

(SuUabuM  bp  the  Court.) 

1.  JUDOUEHT.  4s»341— OPKNING  OB  VACAnNO 

— DiscRETion  or  Codbt  Dubino  Tebii. 
For  tbe  purpose  of  administering  justice,  the 
district  court  has  very  wide  and  extended  dis- 
cretion in  opening  JudxmeDts  and  in  setting 
aside,  vacating,  or  modifyiQg  proceedings  had 
before  it,  if  it  does  so  at  the  same  term  at 
which  the  judgment  or  proceedings  were  bad, 
if  all  tbe  parties  are  present  in  court,  and  no 
advantage  is  taken  of  either  party. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
CenL  Dig.  S  667.] 

2.  New  Teiai.  «s»166  —  Denial  or  Monon 
FOB  New  Tbiaij— Vacation  and  Obartiho 
or  Motion. 

A  trial  court,  after  bearing  a  case  and  ren- 
dering judgment  in  favor  of  one  of  ttie  parties 
and  after  the  motion  for  a  new  trial  has  been 
filed,  heard,  and  overmled,  and  extension  of 
time  granted  to  make  and  serve  a  case-msde,  at 
the  same  term  at  which  all  such  proceedings  and 
orders  were  rendered  may  in  its  discretion  en- 
tertain a  motion  to  Mt  aside  Its  former  order 
denying  a  new  trial  and  grant  a  new  trial  of 
said  eaose. 

[Ed.  Note.— For  other  cases,  see  Mew  TiUU 
Cent.  Dig.  S8  S34,  8S5.1 

Commissioners*  Opinion,  Division  Na  S. 
Error  from  District  Court,  Moskogee  Gooii- 
ty ;  R.  P.  De  Graffenreld.  Judge. 

Action  by  Clyde  Barnes  and  anottiw 
against  Octarla  Bruoe  uid  another.'  Jiiilc> 
ment  for  defendants,  and  plaintiffs  briny  er^ 
ror.  Afflrmed. 

Vemor  &  Temor,  of  Muskogee,  for  plain- 
tiffs In  error.  Bailey,  Wyand  A  Broaddus 
and  Howell  Parks,  all  of  Muskogee,  for  de* 
fendants  In  error. 

JONES,  C.  This  acti<m  was  commenced 
by  plaintiffs  on  the  24th  day  of  February, 
1914,  by  filing  their  petition  In  the  office  of 
tbe  clerk  of  the  district  court  of  Muskogee 
county,  for  a  temporary  Injunction  asking 
that  tbe  sheriff  of  Muskogee  county  and  the 
defendants  be  restrained  from  selling  under 
execution  certain  lands,  and  on  the  3d  day 
of  March,  1914,  the  district  court  granted  a 
temporary  Injunction,  and  on  the  final  hear- 
ing of  said  cause  the  temporary  Injunction 
theretofore  Issued  was  made  permanent,  and 
on  a  full  hearing  of  said  cause  the  court  ren- 
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dered  general  judgment  In  favor  ot  the  plain- 
tiffs, plaintiffs  In  error  herein.  Thereafter, 
oa  thn  19th  day  of  June,  1915,  defendants 
Oled  their  motion  for  a  new  trial,  and  on  the 
same  day  said  motion  was  overruled  and  ap- 
peal allowed,  an  extension  of  60  days  from 
said  date  was  allowed  to  make  and  serve 
case-made  to  the  Supreme  Court,  and  plain- 
tiffs were  allowed  10  days  to  suggest  amend- 
ments and  the  case-made  to  be  settled  and 
signed  on  5  days'  notice  by  either  party. 
Thereafter,  on  the  6th  day  of  July,  1915,  the 
defendants,  instead  of  taking  the  necessary 
steps  to  perfect  their  appeal,  filed  a  motion 
in  the  office  of  the  clerk  asking  the  court  for 
an  order  vacating  and  setting  aside  the  oi^ 
der  theretofore  made  overruling  the  motion 
for  a  new  trial ;  and  thereafter  on  the  12th 
day  of  July,  1915,  there  was  filed  in  the  of- 
fice of  the  clerk  a  response  by  plaintiffs  to 
the  motion  of  the  defendants,  asking  that 
the  court  vacate  the  order  overruling  the  mo- 
tion for  a  new  triaL  The  principal  aver- 
ments in  said  response  being  to  the  effect 
that  the  court  was  without  jurisdiction  to 
hear  and  determine  the  motion  filed  to  vacate 
an  order  overruling  a  motion  for  a  new  trial 
and  granting  an  appeal  to  the  Supreme 
Court,  for  the  reason  it  Involved  a  re-examl- 
uatiyn  of  matters  already  presented  and 
passed  upon  by  the  court  and  does  not  come 
within  the  statutes  of  Oklahoma  giving  the 
court  power  and  authority  to  set  aside  judg- 
ments on  the  grounds  enumerated  In  the 
statutes,  and  for  the  further  reason  that  said 
motion  asking  that  the  former  order  over- 
ruling motion  for  a  new  trial  be  vacated  and 
set  aside,  contained  nc  question  other  than 
that  which  was  passed  upon  on  the  presenta- 
tion of  the  original  motion,  and  the  matter 
was  therefore  res  adjudlcata,  and  the  court, 
upon  the  overruling  of  the  motion  for  a  new 
trial  and  giving  an  extension  of  time  In 
which  to  make  and  serve  case-made,  had  lost 
jurisdiction  of  the  cause  of  action,  and  that 
said  order  overruling  motion  for  a  new  trial 
was  reviewable  only  opon  appeal.  There- 
after, on  the  17th  day  of  July,  1915,  the  court 
passed  upon  the  last  above-mentioned  motion 
and  allowed  the  same,  and  there  was  filed  in 
the  office  of  the  clerk  an  order  granting  the 
motion  and  vacating  and  setting  aside  the 
order  overruling  the  motion  for  a  new  trial, 
to  which  ruling  of  the  court  the  plaintiffs 
then  and  there  excepted.  The  order  further 
provided  that  the  judgment  therefor  render- 
ed In  favor  of  the  plaintiffs  be  set  aside,  and 
the  permanent  Injunction  awarded  them  be 
dissolved,  and  the  defendants  granted  a  new 
trial.  Thereafter  on  the  8th  day  of  Decem- 
ber, 1916,  a  new  trial  was  had  of  said  cause, 
and  at  this  trial  judgment  was  rendered  In 
favor  of  the  defendants,  from  which  plain- 
tiffs prosecute  this  appeal. 

There  are  other  facts  which  might  be  ma- 
terial to  a  just  settlement  of  this  case,  but 
as  plaintiffs  in  error  have  briefed  the  case 
and  base  their  sole  right  to  a  reversal  of  this 


case  on  tie  one  assignment  of  error,  to  wit, 
the  right  of  the  court  to  entertain  a  motion 
to  set  aside  Its  order  overruling  a  motion  for 
a  new  trial,  and  having  granted  an  extension 
of  time  In  wlilch  to  make  and  serve  case- 
made,  It  had  no  further  jurisdiction,  and 
therefore  no  right  to  pass  upon  any  judgment 
or  order  made  in  the  case,  although  all  of  the 
judgments  and  orders  and  proceedings  were 
had  at  the  same  term  of  said  district  court 

[1]  We  would  not  c(»nmend  the  practice  as 
pursued  In  the  trial  of  this  case ;  but  we 
think  that  the  law  of  this  case  has  been  de- 
cided heretofore  by  our  Supreme  Court,  and 
we  find  It  to  be  In  conformity  with  the  gen- 
eral rule  of  law  governing  the  right  of  courts 
to  vacate,  set  aside,  modify,  or  annul  its 
judgmepts  and  orders  during  term  time  as 
laid  down  In  23  Gyc.  901. 

In  the  case  of  Georgia  Home  Ins,  Co.  v. 
Ilalsey,  37  Okl.  678,  133  Pac.  202,  the  court 
uses  this  language: 

"A  court  has  coutrol  of  its  judgments  during 
the  term  at  which  they  are  rendered  and  may 
set  tbcm  aside  of  its  own  motion,  if  they  are 

erroneous." 

Id  the  case  of  8taaUeiib«ger  t.  Brady,  87 
Okl.  44(K  181  Pac:  1096,  we  find  this  lan- 
guage; 

"The  judgment  was  set  aside  at  the  same  term 
at  which  it  was  rendered.  A  court  bns  control 
of  its  proceedings  during  the  term  and  may  set 
aside  a  judgment  upon  motion  or  upon  its  own 
motion,  in  proper  eases,  at  any  time  during  the 
term.  When  a  court  sets  aside  a  judgment  dur- 
ing the  term  at  which  it  was  rendered,  the  only 
question  upon  appeal  is  whether  the  judgment 
should  have  been  set  aside,  not  whether  the  court 
had  jurisdiction  to  set  it  aside.  Of  course,  in 
order  for  a  party  to  take  advantage  of  the 
court's  refusal  to  set  aside  a  judgment,  be  must 
have  complied  with  the  statute  with  reference 
to  motions  for  new  trials ;  but  his  failure  to  do 
so  does  not  iJfect  the  jurisdiction  of  the  court  to 
act." 

The  court  further  states  In  niUip  Car^ 

Co.  V.  Vickers,  38  Okl.  643. 134  Pac.  851,  that: 
"It  is  a  general  rule  of  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  court, 
however  conclusive  in  their  character,  are  under 
tb«  control  of  the  court  which  pronounces  them 
during  the  term  at  which  they  are  rendered  or 
entered  of  record,  and  may  tnen  be  set  aside* 
vacated,  or  modified  by  the  court," 

[2]  In  the  case  of  Hogan  v.  Bailey,  27  Okl. 
15, 110  Pac  890,  which  is  a  case  vefj  similar 
to  the  one  at  bar,  we  find  this  language : 

"It  is  insisted  on  the  part  of  counsel  for  mov- 
ant that,  the  court  having  once  acted  on  the  mo- 
tion for  a  new  trial,  its  power  over  the  case  and 
the  order  thus  made  was  final  and  condusive, 
and  that  the  ruling  made  on  the  motion  filed  to 
vacate  and  set  aside  such  order  was  error.  The 
rule  obtaining  in  all  courts  of  general  jurisdic- 
tion, except  where  restricted  by  some  statute, 
is  that  during  the  whole  term  at  which  a  judg- 
ment or  order  is  rendered  it  remains  subject  to 
the  plenary  control  of  the  court,  and,  where  the 
administration  of  justice  will  be  conserved  there- 
by, it  may  be  vacated  and  set  aside,  modified,  or 
annulled.  This  power  over  the  judgments  and 
orders  of  such  a  court  is  not  dependent  upon 
anv  statute,  but  is  inherent  in  the  court  it- 
self." 

There  is  apparently  a  conflict  of  Ofclaboma 
authorities  on  this  question.   The  case  of 
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3Liieli  -v.  Cooper,  5  OkL  102,  48  Pac.  09. 
mucb  in  polat,  and  the  learned  Justice 
mclsely  lays  down  the  rale  that,  In 
sence  of  a  showing  of  Irre^rulartty, 
unavoidable  casmlty,  or  misfortune, 
txlct  court  has  do  power  to  set  aside 
i>r  overruling  a  motion  for  a  new  trial 
L  reconsldentlon  ot  the  same  motion 
y  passed,  upon,  and  a  reversal  of  such 
:-nn  be  had  only  by  proceedings  In  error 
Supreme  Court.  While  we  are  Inclined 
>  this  would  be  a  good  rule  of  practice 
'ocedure  in  the  trial  courts,  it  occurs  to 
be  in  conflict  with  the  later  deddons 
r  Supreme  Court,  and  also  In  conflict 
tlie  general  rul^  of  law  governing  the 
;oQ  Involved  here. 

ding  no  error  In  the  action  of  the  trial 
in  entertaining  the  motion  to  set  aside 
-acute  its  former  order  refusing  to  grant 
w  trial,  and  none  of  the  other  asslgn- 
s  in  error  b^ng  pressed  or  called  to  our 
itlon  by  the  brief  of  either  plaintiffs  in 
r  or  defendants  in  &rror,  we  therefore  af- 
tlie  judgment  of  tlie  trial  oonrt 


On  Behearing. 

tIAItP,  G.  J.  Except  In  so  far  as  the  op  In- 
prepared  by  the  learned  commissioner 
imends  the  rule  contained  In  Lookabaugh 
hooper,  5  Okl.  102,  48  Pac.  99,  It  Is,  approv- 
The  rule  announced  In  that  case  Is  In 
.flict  with  the  principle  Involved  in  a  num- 
'  of  later  decisions  of  this  court,  Including 
)9e  dted  In  the  commlssIc»ier*a  oidnlon. 
at  opinion  proceeds  upon  the  theory  that, 
Core  the  trial  court  can  vacate  or  modify 
.  own  order  grantlDg  or  denying  a  motion 
r  a  new  trial,  even  though  at  the  same 
rm,  some  statute  must  be  found  authorizing 
x:h  procedure;  that,  when  the  court  has 
■ted  upon  a  motion  for  a  new  trial.  It  is 
Itbout  power,  though  at  the  same  term  of 
Hirt,  to  reconsider  its  action,  however  erro- 
eoos  it  may  be.  The  cH?inloo  In  liocricabaugh 
.  Oooper,  It  will  be  seen,  wholly  ovwiooks 
he  well-recognized  rule  that  the  Judgments, 
^ecrees,  and  orders  ot  a  court  ttf  general  Ju- 
isdlcttoD,  bowever  cradusiTe  in  their  cbar- 
ict«,  are  under  the  coutnd  of  the  court 
ffhieh  pronoaDoes  thnn,  daring  tibe  term  at 
ffhldi  they  are  rendered,  and  that  th^  may 
3e  then  set  aside,  vacated,  or  annulled  by  that 
court  Nw  does  the  difference  between  the 
facta  Invtrived  in  llie  Ijookabaugh  Oase  and 
those  la  Hogan  r.  Bailey,  27  Okl.  15, 110  Pac. 
.S90,  authorize  the  aK>llcatloa  of  a  different 
rule  of  lav.  In  each  case,  the  trial  court  un- 
doubtedly had  the  power  to  make  the  second 
ordw,  as  Is  true  in  the  case  at  bar.  In  Todd 
pt  al.  T.  Or,  41  Okl.  458,  145  Paa  39»,  the 
Tide  vu  anDonnced  that  courts  of  general 
oMnDun-iaw  jurisdiction  bare  the  InbOTent 
power,  npon  their  own  motion,  to  set  aside 
a  verdict  and  grant  a  new  trial  on  account  of 
[irejudldil  «rror,  when  done  at  the  same 
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term  of  court  at  which  the  verdict  was  re- 
turned or  Judgment  rendered ;  and  it  was 
said  that  the  power  would  not  be  deemed  to 
have  been  taken  away  by  statute,  unless  the 
Intention  to  do  so  wvs  dear.  We  there  over- 
ruled the  opinion  of  the  territorial  Supreme 
Court,  in  Long  v.  iBoard  of  County  Com'rs,  5 
Okl.  128,  47  Pac  1063,  handed  down  at  the 
same  term  of  the  court  as  the  opinion  in 
Ix>okabe«gh  v.  Cooper,  and  which  case  In- 
volves a  question  very  similar  to  tliat  In  the 
latter  case.  The  opinion  In  Todd  v.  Orr,  su- 
pra, dtes  and  reviews  a  numt)OT  of  English 
cases,  as  well  as  a  large  niunt>er  of  cases 
from  the  courts  of  other  states,  and  In  all  of 
which  the  rule  is  recognised  that  a  court  of 
general  jurisdiction  has  control  over  its  or> 
ders  or  judgments  during  the  term  at  which 
made,  and  for  suffldent  cause  may  modify  or 
set  them  aside,  and  that  when  vacated  the 
parties  are  remitted  back  to  such  rights  and 
remedies  as  they  formerly  had,  the  same  as 
though  the  Jndgmmt  or  order  vacated  had 
not  been  made  In  the  first  Instanoeu  We  tbere 
said  that: 

'TThe  power  to  correct  errors  in  ti»elr  own 
proceedings  is  Inherent  in  all  courts  of  general 
jurisdiction,  and  in  tbe  exercise  of  that  discre- 
tion they  are  governed,  not  alone  by  their  soHci- 
tuile  for  the  rights  of  litigants,  but  also  by  the 
considerations  of  justice  to  themselves  as  instru- 
ments-provided for  tbe  impartial  administration 
of  the  law" — and  that  any  other  view  would  so 
fetter  and  paralyze  tbe  power  of  tbe  courts  that 
they  must  frequently  do  wrong  from  mere  ina- 
bility to  do  right. 

If,  then,  the  court  has  tbe  inherent  author- 
ity upon  Its  own  motion  to  vacate  or  modify 
orders  made  by  It  during  the  term,  a  fortiori, 
should  the  power  be  exercised  when  Invoked 
by  one  of  the  parties  to  the  proceedings. 

The  same  general  prlndple  Is  recognized 
In  PhlUp  Carey  Co.  v,  Vickers,  88  OkL  643, 
134  Paa  851,  where  Mr.  Justice  Kane,  speak- 
ing for  the  court,  announced  the  rule  that 
all  Judgments,  decrees,  or  other  orders  of  the 
court,  however  concluslTe  In  their  character, 
are  under  the  control  of  tlie  court  which  pro- 
nounces them,  during  the  term  at  which  th^ 
are  rendered  or  entered  of  record,  and  may 
then  be  set  aside  and  vacated  or  modified  by 
the  court.  In  that  case  a  motion  invoking  the 
Inherent  equitable  power  of  the  superior 
court  to  vacate  one  of  Its  own  judgments  was 
filed  during  tbe  term  at  which  such  judgment 
was  rendered,  but  was  not  ruled  upon  until 
the  succeeding  term,  when  It  was  sustained 
and  tbe  Judgment  set  aside ;  and  It  was  hdd 
that  tbe  discretionary  power  of  tbe  court  was 
not  lost  by  tbe  continuance  of  the  motion  to 
the  next  term,  and.  when  sustained  at  tliat 
teni^  the  acti<m  of  the  court  In  the  pmnlses 
was  tbe  same  In  legal  effect  as  if  the'  ruling 
had  been  made  at  the  term  at  which  the  mo- 
Um  was  Sled.  As  the  rule  announced  In 
Lookabaugh  v.  Cooper  Is  contrary  to  that  con- 
tained in  the  (Hidnlon  In  Todd  v.  Orr  and 
Philip  Garey  C!a  v.  Vickers,  supra,  and,  fur- 
ther. Is  unsound  in  principle  and  opposed  to 
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the  great  weight  of  aathorltj,  tlie  same  Is 
expressly  overruled. 
The  judsmeut  of  the  trial  court  Is  affirmed. 


BROWNELL  t.  MOORBHEAD.    (No.  ft369.) 

(Supreme  Owirt  of  Oklahoma.    Jan.  2,  1917. 
Rehearing  Denied  May  29.  1917.) 

fBvUabv*  by  the  Court.) 

1.  Witnesses  <3=375  —  Objection  to  Tksti- 
uony— compehemcy  of  witness. 

An  objection  to  the  competency  of  testimony 
does  not  raise  the  question  of  the  competency  <^ 
a  plaintiBTs  wife  to  testify  at  all  concerning  the 
matter  as  to  which  inquiry  la  made. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  iS  189,  193,  194.] 

2.  Pbincipal  and  Aqbnt  ^»99— Powers  or 

AOBNT— EMKRO  BNCT. 
A  servant,  acting  In  an  emergency  in  the 
absence  of  his  principal,  and  apparently  for 
the  protection  of  the  interests  of  the  principal, 
may  frequently  do  things  which  transcend  his 
nsual  authority,  and  they  will  be  deemed  to  be 
authorised. 

[Ed.  Note.— For  ether  cases,  see  Principal  and 
Agent.  Cent.  Dig.  H  264-261.] 

3.  Husband  and  Wife  ^921— Witnesses 
©=n(>(3)  —  Wife's  AoKNcr  fob  Husband— 
Wife. 

A  wife  was  directed  by  her  husband  to  an- 
swer the  telephone.   Held,  that  she  was  thereby 

constituted  his  agent  for  the  purpose  of  hearing 
any  message  intended  for  him,  and  conveyed  on 
such  telephone  call,  and  to  repeat  such  message 
to  him.  Held,  furthtf,  that  the  wife  was  a  com- 
petent witness  in  a  suit  brought  by  her  husband 
to  testify  concerning  the  fact  of  such  conversa- 
tion, and  to  detail  the  message  received.  Wheth- 
er she  was  a  competent  witness,  under  the  last 
clause  of  subdivision  3,  |  5050,  Rev.  Laws  1910, 
to  testify  concerning  any  communicati<Ni  of  such 
message  by  her  to  her  husband  not  being  raised, 
is  not  decided. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  U  139,  141;  Witnesses,  Cent 
Dig.  i  155.] 

4^  Tbiai,  *s976,  97— Adhission  op  Etidenoe 
—Responsiveness— Motion  to  Strike. 

It  is  not  permissible  for  counsel  to  be  quiet 
end  allow  evidence  to  come  out  and  take  nd- 
vantage  of  it.  if  favorable,  and,  if  not,  to  ask 
that  it  be  stricken  out  Still  less  can  a  party 
complain  of  the  court's  refusal  to  sustain  such 
a  motion  to  strike  when  the  testimony  given  is  in 
direct  response  to  one  of  his  own  questions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  172.  183-190.  237,  241.] 

6.  ArPEAL  AND  Erbob  ^=31052(4)— Habmi.ess 
Error  —  Aduission  or  iHPEACHUva  Evi- 

DE.VCE. 

l^e  admission  of  evidence,  which  is  com- 
petent to  impeach  a  witness,  prior  to  any  propor 
foundation  therefor  being  laid,  will  not  be  lield 
to  constitute  prejudicial  error,  where  afterward, 
during  the  course  of  the  trial,  a  proper  founda- 
tion therefor  is  laid. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4174;  Eminent  Domain, 
Cent  Dig.  I  810.] 

6.  Tbiai.  «=a255(-i)— Admission  of  Evidence 
—Limitation  op  Pobpope— Rkquest. 
The  genera]  admission  of  evidence  competent 
for  purposes  of  impeachment,  but  otherwise  in- 
competent, wOl  not  be  held  to  be  prejudicial  er- 
ror, where  no  request  was  made  to  limit  the 


effect  of  the  testimony  to  purposes  of  impeach- 
ment 

[Ed.  Note.— For  other  cases;  see  Trial,  Cent 
Dig.  8  632.] 

7.  Appeal  and  Erbor  «=>1046(5)— Habiil^s 
Error— Rbvarks  of  Trial  Court. 

Remarks  of  the  trial  court  examined,  and 
held  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4134.] 

8.  Appeal  and  Error  «S=>1060,  1170(9>— 
COOBTS  <S=390(1)  —  HABMLBBB  EbBOR  —  IN- 
STRUCTIOlff— PBECEDENT. 

Whether  or  not  an  Instruction,  correct  aa 

an  abstract  statement  of  the  law,  but  inappli- 
cable to  the  facts  of  the  case,  was  prejudicial 
to  the  rights  of  plaintiff  in  error  mtist  be  do- 
tennincd  by  this  court  upon  the  wiuAe  facta  in 
each  particular  case,  and  the  determination  wiU 
ordinarily  not  serve  as  a  precedent  for  any 
other  case,  since  the  same  instruction  may  be 
prejudicial  in  one  case  and  not  in  another,  de- 
pending upon  the  facts  of  each  case  and  the  cir- 
cumstances under  which  it  is  given.  A  cause 
ought  not  to  be  reversed  for  misdirection  of  the 
jury  in  this  regard,  unless  this  court  can  say 
that  such  misdirection  ctmstituted  a  substantial 
violatirai  of  a  statutory  or  consdtdtionat  right 
or  probably  resulted  in  a  miscarriage  of  jus- 
tice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emir.^Cent  Dig.  S  4220;  Courts,  Cent  Dig.  f| 

9.  Pbincipal  and  Agent  €=>20(2)— Continu- 
ino  Agenot  —  Proof  —  SnBSTANriAX.  Evi- 
dence. 

A  continuing  agency  may  be  proven  by  facta 
and  circumstances  tending  to  show  the  exist- 
ence of  such  Ageacj  both  prior  and  subsequent 
to  the  date  of  the  transsction.  Such  facts  and 
circumstances  may  properly  include  speciBc  in- 
stances of  conduct  when  such  instances  are  suf- 
ficiently numerous  to  base  thereon  an  inference 
of  systematic  conduct  under  substantiall.v  sim- 
ilar drcumstances  so  as  to  be  naturally  ac- 
countable for  by  a  system  only  and  not  a  casual 
recurrence.  The  range  of  time  preceding  and 
subset^uent  to  the  event  in  question,  within  which 
such  instances  should  have  occurred  in  order 
to  be  admissible  in  evidence,  la  generally  a  mat- 
ter in  the  judicial  discretion  of  the  trial  court 
Such  circumstantial  evidence  is  admissible  even 
though  there  be  direct  testimony  denying  the 
existence  of  the  agency. 

[Ed.  Note.— For  othpr  cases,  see  Prindnal  and 
Agent  Cent.  Dig.  f  38.] 

10.  Principal  and  Aobnt  ^=324.  194(1)— 
AoENcr— (Juestion  fob  Jury- Evidence. 

I'roper  circumstantial  facts  tending  to  prove 
the  existence  of  an  agency  being  in  evidence, 
and  the  agency  being  denied,  the  trial  court 
was  not  in  error  in  submitting  the  question  of 
the  existence  of  the  agency  to  the  jury,  and  In 
instructing  them  that  they  might  take  such 
facts  and  circumRtnnees,  as  well  as  those  sur- 
rounrling  the  particular  transaction,  into  account 
in  determining  whether  or  not  an  agency  exinted. 

[T5d.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  722,  723,  727.] 

Commissioners*  Opinion,  Division  Na  2. 
Appeal  from  IMstrlct  Court,  Cleveland  Coun- 
ty ;  Robert  McMillan,  Judge. 

Action  by  L.  M.  Moorehcnd  against  J.  A. 
Brownell,  for  damages  for  personal  Injuries. 
Judgment  for  plalntlfiF,  and  defraidaiit  ap- 
peals. Affirmed. 

J.  B.  Dudley,  of  Oklahoma  City,  Hutohin 
&  Burke,  of  Lexington,  and  Gray  &  McVay,  of 


>ror  other  caaes  sea  same  topic  uai  K&X-NUliBER  In  all  Key-Numbered  DlsesU  and  Indtxca 


Digitized  by 


OU.) 


BROWNELL  t.  MOOREBEAD 


409 


Oklahoma  City,  for  plaintiff  In  error.  WQ- 
Uams  &  Ziiittrdl  and  T.  W.  Hayfleld.  all  of 
Morman,  and  McAdams  &  Haskell,  of  Okla- 
taona  City,  tot  d^endant  tn  error. 

BtTRFORD.  C.  This  action  arose  ont  of 
an  accident  occiirrlng  ni>on  the  Purcell-I>ex- 
ington  bridge,  caused  by  the  breaking  of  a 
boggy  In  which  one  Albert  Brownell  was 
transporting  the  plalntllT,  Moorehead,  from 
Lexington  in  an  endeavor  to  board  an  outgo- 
ing train  at  Purcell.  Plaintiff  alleged  and 
Introdnced  evidence  tending  to  prove  that 
Albert  Brownell  was  the  agent  of  his  father, 
J.  A.  Brownell,  who  conducted  a  bus  or  hack 
line  running  from  Lexington  to  Purcell,  and 
who  was  a  common  carrier  of  passengers  for 
lilre;  that  plaintiff,  being  desirous  of  going 
to  Purcell,  called  by  telephone  the  Brownell 
establishment  and  ordered  a  conveyance; 
that  when  the  conveyance  did  not  come,  he 
again  called;  later  the  telephone  rang,  and 
be  requested  his  wife  to  answer  it ;  that  she 
did  80,  and  was  advised  by  Mrs.  Brownell, 
acting  as  agent  for  her  husband,  to  have 
plaintiff  walk  down  the  street,  and  that  «be 
wodM  send  a  bnggy  to  meet  talm  and  carry 
him  to  Pnrcell;  that  plaintiff  did  so,  and 
met  Albert  Brownell,  who  took  him  In,  and, 
In  the  course  oi!  the  trip,  in  an  endeavor  to 
meet  the  approaching  train,  drove  so  reckless- 
ly tiiat  the  bu^y  broke,  throwing  plaintiff 
against  tbe  bridge  and  breaking  his  hip.  It 
was  alleged  as  n^Ugoice  that  the  bnggy  vaa 
<rfd,  worn,  and  unsaiSe;  that  the  horse  was 
wild  and  unsafe,  that  Albert  Brownell  was 
"an  nnsnltahle  and  Improper  person  to  have 
cbarge  of  said  cmv^ance,"  and  was  a  "will- 
ful and  reckless  driver,"  and  that  the  horse 
was  driven  at  a  "high  and  ceckless"  speed. 
Defendant  d^led,  and  introduced  evidence 
to  support  his  denial,  that  Albert  Bro\\'ne!l 
was  bis  agent  for  any  purpose;  that  Mrs. 
Brownell  had  authority  to  furnish  a  buggy 
for  use  In  the  transfer  business;  that  she. 
In  fact,  did  furnish  or  direct  the  furnishing 
of  such  buggy;  that  she  had  the  tel^hone 
|Rnvenatt<«i  above  referred  to  with  Mrs. 
Uoorebead,  and  that  there  was  negligence  on 
tbe  part  of  the  defendant  or  his  agents.  De- 
fendant also  pleaded  contributory  negligence 
on  the  part  of  the  plaintiff.  Tbe  cause  was 
tried  to  a  Jury,  resulting  In  a  verdict  for 
plaintiff  In  the  sum  of  $1,800.  The  resulting 
Judgment  is  now  before  us  for  review  upon 
numerous  assignments  of  error. 

So  far  as  the  testimony  Is  concerned,  It 
cannot  be  reviewed  without  coming  to  the 
unfortunate  conclusion  that  It  cannot,  in  any 
way,  be  reconciled,  and  that  not  only  one, 
but  several  witnesses  upon  this  trial  com- 
mitted willful  and  corrupt  perjury.  Upon 
which  side  this  occurred  was  for  the  jury  to 
determine.  We  are  satisfled  that  the  testi- 
mony would  have  reasonably  supported  a  ver- 
dict for  either  party,  and  therefore  does  sup- 
port the  venlict  rendered.  Other  assign- 
ments are  considered  seriatim. 


[11  Error  Is  alleged  In  that  Mrs.  Moore- 
head, wife  of  the  plaintiff,  was  a]lo>v*ed  to 
testify  concerning  certain  statements  made 
by  Albert  Brownell  on  the  evening  after  the 
accident  occurred.  The  objection  made  was 
"Incompetent,  Irrelevant,  and  Immaterial,  no 
proper  foundation  having  t>een  laid."  The 
objection  to  the  competency  of  the  testimony 
does  not,  under  our  practice,  raise  the  ques- 
tion of  the  comi)etency  of  the  wife  of  plain- 
tiff, under  section  5050,  Rev.  Laws  1910,  to 
testify  at  all  CMicemlng  the  matter  as  to 
which  Inquiry  Is  mada  Muskogee  Electric 
Traction  Co.  v.  Mclntire,  37  Okl.  6S4.  133 
Pac.  213,  L.  R.  A.  1916C,  351;  Hartaell  v. 
Hartzell.  42  Okl.  390,  141  Pac.  772,  Ann.  Cas. 
1916D,  1191;  Bell  v.  Territory,  8  Okl.  80,  06 
Pac,  853;  Williams  v.  Joins,  34  Okl.  733,  126 
Pac.  1013;  Butier  v.  Wilson.  153  Pac.  823. 
As  to  the  competen<7  of  the  testimony  Itself, 
we  think  It  clearly  admissible,  not  as  a  state- 
ment of  the  agoit  to  bind  the  prindpal 
(Chl(toha  Cotton  Oil  Oo.  v.  I^amb,  28  Okl. 
275.  U4  Pac.  338),  but  as  Impeachment  of 
the  witness,  Albert  BrownelL  He  had  previ- 
ously been  asked  upon  cross-examination, 
without  (Ejection,  concerning  certain  alleged 
statements  made  at  the  hrane  ttf  plaintiff,  and 
had  denied  making  sndi  statements.  There- 
after aa  r^ttat  Mm.  Moorehead  was  asked 
concerning  the  same  statements,  and  allowed 
to  testify  that  such  statonente.  In  substance, 
w^re  made  by  Albert  BTO>wnell,  at  tbe  idaln- 
tiff's  home  <m  the  evening  of  the  accident. 
There  was  no  request  to  tbe  court  to  limit 
the  effect  of  the  testimony,  to  purposes  of 
Impeadiment  (A.,  T.  &  S.  P.  v.  Bake^,  37  <McL 
48, 180  Pac,  577)  and,  as  tending  to  Impeach, 
the  testimony  ttselt  was  competent 

it,  3]  The  next  error  alleged  Is  as  to  the 
admlsBlott  at  the  testimony  of  Mrs.  Moore- 
head concerning  a  telephone  conversation 
with  Mrs.  Brownell  shortly  prior  to  the  acci- 
dent It  appears  that  plaintiff,  after  tele- 
phoning for  a  conveyance,  was  awaiting  Its 
arrival,  when  the  telephone  rang.  He  direct- 
ed his  wife  to  answer  it,  which  she  did.  Mrs. 
Brownell  was  on  the  wire  and.  according  to 
Mrs.  Moor^ead.  told  Mrs.  Mnnrehead  that 
she  had  turned  In  the  call  to  two  of  the  dri- 
vers and  did  not  understand  why  they  did  not 
respond,  but  to  tell  Mr.  Moorehead  "to  start 
this  way.  and  I  will  send  a  single  rig  after 
him,  and  maybe — think  we  can  make  the 
train  all  right."  Objection  was  made  to  the 
competency  of  the  testimony,  and  to  that  of 
the  witness  to  relate  it  As  to  Mrs.  Brownell 
It  suffices  to  say  that  we  hold  that  there  was 
sufficient  testimony  to  establish  that  she  was 
the  agent  of  her  husband  for  the  purpose  of 
receiving  orders  for  conveyances  and  In  di- 
recting his  employes  to  execute  such  orders, 
and  that  at  least  the  apparent  authority  was 
broad  ^ough  to  cover  the  sending  of  the  sin- 
gle rig  In  the  emergency  which  is  shown  to 
have  arisen,  even  though  single  rigs  were  not 
used  lu  tbe  defendant's  general  transfer 
business.   St  U  &  S.  F.  B.  t.  Ba«weU,  3S 
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Okl.  189,  124  Pac  320,  40  U  R.  A.  <N. 
1180;  St      &  S.  r.  R  Co.  T.  Klchols,  39 
Okl.  522,  186  Pac.  159;  KaU  Inta  Coal  Co. 
v.  Ghlnelll,  155  Pac.  606. 

"In  every  business  and  employment  there  are 
exigencies  which  are  not  anticipated  and  which 
require  a  servant  to  act.  in  the  al'sence  of  the 
principal,  for  the  immediate  protection  of  his 
interests,  and  lie  may  do  things  in  his  interest 
when  the  emergency  arises  whu-h  tranMend  his 
usnal  authority,  and  they  will  be  ilcemed  to  have 
been  authorized,"  Marks  v.  Rochester  Railway 
Co.,  146  N.  Y.  181,  40  N.  E.  782. 

This  much  being  determined  It  seems  that 
It  must  be  held  that  Mrs.  Moorehead  was 
competent  to  relate  the  conversation.  Wc 
can  draw  no  other  conclusion'  than  that  when 
her  husband  directed  her  to  answer  the  tele- 
phone she  was  constituted  bis  agent,  at  least 
for  the  purpose  of  hearing  any  conversation 
Intended  for  him,  and  of  relating  to  him  such 
conversation.  Defendant  says  she  was  but 
the  "ear"  of  plaintlffj  But  what  Is  the  pur- 
pose of  an  ear  but  to  hear  and  convey  what 
is  heard,  to  the  understanding?  Surely  It 
cannot  be  said  that  When  I  send  one  to  the 
telephone  for  me  to  hear  a  message  iintended 
for  me,  my  purpose  is  that  my  messenger 
shall  receive  the  message  then  not  repeat  It 
to  me,  but  shall  retain  it  only  In  bis  own  con- 
sdousuess.  Such  is  not  the  ordinary  course 
of  human  atlairs.  The  conclusions  reached 
In  nsh  T.  Bloodworth,  36  Okl.  586,  129  Pac. 
32,  are  not  In  conflict  with  the  decision  here. 
Tn  that  case  a  husband  was  held  InctHnpetent 
to  testify  concerning  a  conversation  where  he 
"accomimnles  his  wife  to  hear  a  conversation 
between  her  and  a  third  party,  particularly 
when  this  conversation  Is  not  with  the  ad- 
verse party,  and  does  not  concern  the  vital 
Issue  in  the  case."  Here  the  wife  did  not  re- 
late a  conversation  which  her  husband  also 
beard.  The  conversation  was  with  the  agent 
of  the  adverse  party,  and  concodedly  con- 
cerned the  most  vital  issues  In  the  case,  to 
wit,  the  agency  of  Albert  Brownell.  The 
question  raised  Im  the  brief  Is  as  to  the  com- 
petency of  Mrs.  Moorehead  to  testify  concern- 
ing the  conversation  which  she  heard.  No 
question  Is  made  as  to  her  competency  to 
testify  that  she  related  such  ciHiversatlon  to 
her  husband,  and,  not  being  raised,  Is  waived. 
We  are  not  therefore  to  t>e  takm  as  passing 
npon  the  competency  of  the  witness  In  that 
regard  under  the  final  clause  of  snbdl vision  3 
of  section  6050.  Bev.  Laws  1910. 

[4]  The  next  error  asdgned  is  that  Mrs. 
Moorehead  was  allowed  to  testily  concerning 
a  c(»iversatl(m  had  with  Mrs.  Brownell  after 
the  accident,  and  In  relation  to  her  having 
sent  Albert  Brownell  with  the  single  rig  to 
get  the  plaintiff.  Here  again  the  objection 
was  to  the  competency  of  the  testimony,  and 
not  to  the  competoncy  of  the  witness.  The 
trial  court  was  not  In  error  in  admitting  this 
testimony,  for  two  reasons:  First,  the  testi- 
mony was  elicited  upon  cross-examination  by 
defendant's  counsel  and  the  objection  made 
was  by  motion  to  strike   In  Ardmore  Mill- 


ing Co.  V.  Robinson,  29  Okl.  79, 116  Pac.  191. 
this  court  said: 

"It  is  not  admissible  for  counsel  to  be  quiet 
and  allow  the  evidence  to  come  out  and  take 
advantage  of  it,  if  favorable,  and,  if  not.  to  ask 
that  it  be  stricken  out  and  not  considered" 

— and  quoted  the  expression  used  in  State  r. 
Efler,  85  N.  C.  085: 

"Still  less  can  he  complain  when  it  comes  oat 
In  response  to  his  own  inquiries." 

Counsel  for  defendant  urges  that  the  an- 
swer of  the  witness  was  not  responsive  to 
the  question  asiied,  and  that  therefore  a  mo- 
tion to  strike  was  his  only  remedy.  After 
a  review  of  the  whole  course  of  the  examina- 
tion. Immediately  preceding  the  question 
which  brought  out  the  answer  complained  of, 
we  are  convinced  that  such  answer  was  di- 
rectly responsive  to  the  question  asked,  taken 
in  tlie  meaning  wliich  any  ordinary  person 
would  draw  from  its  language. 

[S,  6J  Second.  The  testimony  was  admissi- 
ble as  an  Impeachment  of  Mrs.  Brownell. 
Although  admitted  In  a'dvance  of  any  proper 
foundation  having  been  laid  therefor,  and 
though  improper  as  an  Impeachment  at  the 
time  admitted,  still  vhen  the  proper  founda- 
tion was  afterward  laid  by  cross-examination 
of  Mrs.  Brownell,  the  error  in  admitting  tlie 
testimony  was  cured,  there  being  no  request 
to  limit  the  effect  of  the  testimony  to  pur- 
poses of  impeachment.  A.,  T.  &  S.  F.  R.  Co. 
V.  Baker,  37  Okl.  48,  130  Pac.  577;  Rounsa- 
veil  V.  Pease,  45  Wis.  506;  Koux  v.  Blodgett 
&  Davis  Lbr.  Co.,  94  Mich.  607,  54  N.  W.  492. 

[7]  The  next  error  alleged  relates  to  cer- 
tain remarks  made  by  the  trial  courL  Mrs. 
Moorehead,  being  recalled  to  the  witness 
stand,  was  being  questioned  in  relation  to 
whether  it  was  in  the  morning  conversation 
or  later  that  Mrs.  Brownell  had  told  her  that 
Albert  was  directed  to  go  after  plaintiff. 
The  following  colloquy  then  took  place: 

"Defendant  objects  as  incompetent,  irrelevant, 
and  immaterial,  and  for  the  reason  that  this 
witness  is  the  wife  of  the  plaintiff.  For  the  fur- 
ther reason  that  it  is  a  form  of  question  whicb 
is  leading  and  suggestive  and  attempting  to  cor- 
rect the  witness'  former  testimony  by  suggesting 
to  her  what  he  wants  ber  to  testify  at  this  time, 
which  is  directly  o^oute  to  what  she  testified 
before. 

"The  Court:  I  heard  ber  say  when  she  answer- 
ed that  question  tbat  afterwards  she  said  that: 
1  rcroember  noticing  it  at  the  time,  and  I  doo't 
think  there  is  any  opposition  in  ber  testimony, 
the  way  the  court  remembers,  but  I  presnme  that 
the  stenographer  has  got  a  record  of  it. 

"Counsel :  I  desire  to  except  to  the  remark 
as  to  the  court's  recollection." 

This  court  has  said  that  the  trial  court 
ought  not  to  express  (pinions  upon  the  weight 
of  the  evidence  or  credibility  of  witnesses. 
Newkirk  v.  Dimmers,  17  Okl.  525,  87  Pac. 
603 ;  Wilson  v.  Territory,  9  Okl.  331,  60  Pac. 
112;  Ivirk  v.  Territory,  10  Okl.  46,  60  Pac 
797;  Hicks  v.  V.  S.,  2  Okl.  Cr.  626,  103  Pac. 
873.  The  Criminal  Court  of  AiH>eals  has 
said  (Cochran  v.  State,  4  Okl.  Cr.  300,  1111 
Pac.  97S)  that: 

"Where  such  remarks  are  made,  and  it  is 
clear  that  they  could  not  have  injured  the  d»- 
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tedanl;  tiuif  wfll  not  onutitttte  ground  for  a 
BMT  trial.** 

An  examlnattmi  of  the  record  Bbowiog  the 
former  testimony  of  the  wttnees  reveals  that 
the  coart's  remarfcs  were  In  all  respects  true. 
There  was  no  opposition  Id  her  testlnuHiy  up- 
on this  point,  and  no  reasonable  ground  for 
contmding  that  there  was.  The  remark  of 
the  court  did  not  go  to  any  questUxi  of  fact 
which,  vaAer  the  record,  could  be  before  the 
Jury  for  detenniinaUon.  He  did  not  indicate 
that  he  believed  her  testimony  upon  any 
point  to  be  true  or  untrue.  Be  did  not  ex- 
press confidence  In  the  credlMllty  of  the  wit- 
ness, or  indicate  his  wlnltm  as  to  any  of 
the  merits  of  the  case.  Under  such  circum- 
stances, we  think  the  remarks  made  ought 
not  to  be  held  to  constitute  error.  First  Na- 
tional Bank  Yoeman,  17  OkL  613.  90  Pac. 
412;  Monsan  v.  Coleman,  139  Ga.  459,  77  & 
Bl  579;  Norfolk,  eta,  Ga  r.  (yNelU,  109  Va. 
670,  64  S.  &1& 

[1]  The  next  asidgnment  relates  to  an  In- 
stmctloD  in  whldi  the  court  told  the  Jury 
that: 

"When  one  with  full  knowledge  allows  an- 
other to  represent  him  as  bis  agent  and  remains 
silent  when  occasion  arises  for  him  to  speak, 
he  ma;  be  held  as  principal." 

There  was  no  testimony  upon  which  to 
base  an  Instruction  of  this  sort,  and  it  should 
not  have  been  given.  Was  It  prejudicial? 
This  court  has  frequently  said  that  the  glv- 
log  of  an  instruction  which  correctly  states 
an  abstract  principle  of  law,  but  which  is 
ioappUcable  to  the  facts,  is  error,  but  we 
have  variously  beld  that  such  an  Instruction 
tras  not  prejudicial  "unless  It  is  apparent 
that  such  Instruction  misled  the  jury"  (Ohlck- 
asba  Compress  Co.  v.  Bow,  149  Pac.  1166: 
Pearson  v.  Toder,  39  OkL  105,  134  Pac.  421, 
48  L.  R.  A.  [N.  S.]  334,  Ann.  Cas.  1916A,  62 ; 
Weller  v.  Dusky,  151  Paa  606) ;  that  giving 
such  an  Instruction  Is  prejudicial  when  It  is 
"calculiited  to  mislead  the  Jury"  (C.  R.  I. 
&  P.  R.  Co.  V.  Beatty,  42  OkL  528,  141  Pac. 
442;  Obencbaln  ft  Boyer  v.  Roff,  29  OkL  211, 
lie  Pac.  782);  when  it  will  "probably  tend  to 
confuse  the  Jury"  (St  L.  &  N.  S.  F.  Co.  v. 
Bmner,  156  Pac.  649) ;  when  it  Is  "strongly 
calculated  to  confuse  and  mislead  the  Jury" 
(Kingfisher  Nat  Bank  v.  Johnson,  22  OkL 
228,  98  Pac.  343) ;  when  it  appears  tbat  "the 
jury  were  misled  thereby"  (Oklahoma  Port- 
land Oment  Co.  v.  Brown,  45  OkL  476,  146 
Pac  6),  etc  The  sum  of  all  these  expres- 
dons  is  that  the  instruction  Is  prejudicial 
when  we  can  fairly  say  that  Its  necessary 
effect  upon  the  Jury  was  such  that  In  tlie 
language  of  the  statute  (section  6005,  Ber. 
Iaws  1910)  it  *^robably  resulted  in  a  mia- 
tarriage  of  Justice."  Whether  or  not  the 
InstructlOD  lud  such  effect  must  necessarily 
be  determined  by  this  court,  according  to 
onr  best  Judgment,  upon  the  whole  record  hi 
each  particular  case  and  each  case  will  large- 
ly stand  as  a  determination  only  of  Its^f. 
As  was  said  1^  the  Criminal  Court  of  Aj^ 


peals  to  Doollng  r.  State,  8  Okl.  Or.  491,  106 
Pac  982: 

"An  instruction  harmless  In  one  case  may  be 
prejudiciaj  in  another,  dcfwnding  upon  the 
ntcts  of  each  case." 

Id  the  case  at  bar  the  connection  In  which 
the  language  used  was  given — as  a  part  of  a 
long  InstrucUon — In  fact  the  whole  record, 
leads  us  to  omclude  that  the  giving  of  this 
Instruction  was  not  preJudldaL 

The  same  reasoning  applies  to  an  instruc- 
tion upon  exemplary  damages,  for  which 
there  was  no  foundation  In  the  evidence.  It 
is  clear  from  the  record  that  plaintiff  suffer- 
ed an  Impacted  fracture  of  the  thigh  bone; 
that  he  w-as  conflued  in  a  hospital  for  a  long 
period  with  bis  leg  In  a  cast,  with  weights 
suspended  therefrom;  that  he  suffered  such 
pain  tbat  he  was  kept  for  many  days  largely 
under  the  influence  of  opiates;  that  he  bad 
Incurred  bills  of  considerable  size  for  doc- 
tors' fees,  medicine  and  hospital  fees;  tbat 
his  leg  was  permanently  shortened  about  two 
Inches,  tbat  he  was  cmnpelled,  because  of  the 
Injury,  to  give  up  a  position  paying  9100  per 
month,  and  had  changed  his  occupation.  The 
verdict  was  for  $1,800. 

Assuming  that  he  was  entitled  to  recover 
at  all — and  this  was  in  this  case  a  question 
0t  fact  and  for  the  Jury  to  determine — we 
cannot  say  that  there  is  even  a  probability 
that  exemplary  damages  were  included  in  a 
verdict  of  this  amount;  unless  we  can  bo 
say  the  Instruction  was  preJudidaL  Many 
of  the  authorities  sustaining  the  view  we 
take  here  are  collected  by  Mr.  Justice  Turner 
delivering  the  opinion  of  this  court  in  Great 
Western  Coal  &  Coke  Co.  v.  Ooffman,  43  Okl. 
4M,  143  Pac.  30,  and  the  principles  there  ad- 
duced are  reiterated  In  Planters'  Cotton  & 
Ginning  Co.  v.  Penny,  155  Pac.  516.  It  Is  un- 
necessary for  us  to  further  review  them. 

[9, 101  The  next  assignment  of  error  is  to 
the  following  instruction: 

"If  Tou  find  from  the  evidence  in  thin  case 
that  the  party,  Albert  Brownell,  had  acted  as 
agent  for  his  father  previous  to  the  alleged  in- 
jury, and  shortly  after  said  alleged  injury  he 
began  to  act  for  bis  father  again  in  carrying 
on  the  liver;  and  transfer  business,  you  may 
look  to  all  these  as  well  as  to  all  other  sui^ 
rounding  circumstances  to  determine  as  to 
whether  or  not  the  said  Albert  Browndt  was 
really  acting  for  his  father  at  the  time  of  the 
alleged  accident,  and  among  these  circumstances 
you  may  look  to  see  as  to  where  and  bow  he  got 
nis  information  and  what  phone  was  us^,  if  any, 
and  whose  team  he  used,  and  from  what  place 
said  team  was  taken,  as  well  as  any  and  all 
circumstances  appealing  in  the  evidence^" 

To  this  instruction  counsel  object  upon  the 
ground  that  the  fttct  that  Albert  Brownell 
was  fcnmerly  in  the  employ  of  the  defendant 
does  not  tend  to  show  that  he  was  his  agent 
at  that  time.  It  la  too  remote,  too  specu- 
lative; evidence  of  a  foreign  fact  not  within 
the  iMues.  And  even  if  evidence  of  such 
former  employment  was  admissible,  its  only 
effect  was  a  remote  inference  or  presump- 
tion, and  the  Inference  or  presnmption  could 
not  be  indulged  tn  the  face  of  the  posiUTa 
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evidence  that  Albert  Brownell  was  not  the 
agent  of  the  defendant  on  the  day  of  the  In- 
jury or  In  the  transaction  in  question.  Coun- 
sel cites  tn  support  cases  holding  that  evi- 
dence of  similar  .transactions  as  prlndpal 
and  agent  long  before  the  particular  event  in- 
volved, and  evidence  of  isolated  acts  of  agen- 
cy not  connected  with  the  transaction  In 
question,  is  not  admissible  to  establish  agen- 
cy, especially  where  positive  evidence  Is 
available.  In  this  case,  however,  the  proof 
of  both  parties  showed  that  Albert  Brownell 
was  dri\-ing  in  the  transfer  business  for  his 
father  up  until  about  ten  days  before  the  In- 
Jury  to  plaintiff,  and  that  he  was  in  the  same 
employment  a  short  time  after  the  'injury. 
His  alleged  agency  upon  the  day  of  the  In- 
Jury  was  the  very  fact  in  controversy.  To 
say  that  because  one  witness  or  a  dozen  posi' 
tlvely  dented  the  agency  on  the  particular 
day  involved,  the  opposite  party  was  there- 
by precluded  frcnn  showing  facts  and 
circumstances  to  disprove  snch  positive  testi- 
mony is,  we  think,  beyond  the  range  of  rea- 
son. Positive,  direct  testimony  as  to  the  an- 
thorlty  or  employment  of  an  agent  is  gener- 
ally available  only  to  the  allied  principal 
and  agent.  As  a  general  rule,  they  are  the 
only  ones  who  can  testify  positively  to  the 
arrangement,  or  lade  of  arrangement,  be- 
tween them,  but  the  facts  and  circumstances 
regarding  and  sniTounding  the  acts  and  con- 
dnct  of  such  parties  are  available  to  the  op- 
posite party.  If  be  be  denied  the  right  to 
produce  evidence  of  such  facts  and  circum- 
stances, he  is  entirely  at  the  mercy  of  his 
adversary,  the  alleged  principal  who,  with 
the  alleged  agent,  alone  can  swear  positively 
as  to  the  existence  or  nonexistence  of  the  em- 
ployment. The  law  gives  a  party,  therefore, 
the  right  to  show  acts  and  conduct  tending  to 
establish  agency,  but  limits  the  extent  of 
testimony  of  that  character  to  acts  and  con- 
duct in  relation  to  transactions  of  the  same 
nature  as  that  Involved  and  reasonably  proxi- 
mate in  time  to  the  transaction  Involved  in 
the  cause  being  tried.  The  cases  cited  by 
counsel  consider,  as  above  stated,  acts  held 
to  be  too  remote.  Had  the  evidence  in  this 
case  been  conllned  to  showing  that  Albert 
Brownell  once  drove  a  hack  for  his  father  a 
year  or  so  before  this  accident  the  cases  cited 
would  have  been  applicable  and  the  testi- 
mony Incompetent.  But  where  a  general 
course  of  employment  in  the  same  business 
as  that  in  controversy  In  the  action  up  to 
within  a  short  time  before  and  commencing 
again  a  short  time  after  the  accident,  is 
shown,  supplemented  by  acts  and  conduct 
upon  the  very  day  of  the  accident  tending  to 
show  a  continuance  of  that  same  general 
employment,  then  we  thlnli  such  testimony 
all  becomes  competent  and  material,  and  was 
properly  defined  In  the  court's  inatruction. 
That  Albert  Brownell  drove  a  buggy  upon 
the  day  of  the  acddent  instead  of  a  hack  or 
automobile  we  regard  of  little  Importance, 
for  the  reasons  given  under  our  previous  dis- 


cussion in  relation  to  the  apparent  scope  of 
authority  of  Mrs.  Brownell.  Cases  of  this 
sort  are  not  infrequent.  Greenleaf  says  (vol- 
ume 2,  S  65): 

"The  most  namerous  daas  of  cases  of  agency 
it  that  which  relates  to  affairs  of  trade  aira 
commf>rce  where  agency  is  proven  by  inference 
from  the  habit  and  course  of  dealing  between  the 
parties." 

Mr.  Wlgmore  has  given  a  very  able  dls- 
cnsslon  of  the  principles  appllcalde  to  the 
class  of  evidence  here  Involved.  He  saya 
(Wlgmore  on  Evidence,  |  375)  that  of  the 
modes  "of  evidence  circumstantially  a  human 
quality  or  condition,  two  only  are  practical- 
ly here  available,  namely,  specific  instances 
of  conduct,  exhibiting  the  habit  or  custom, 
and  the  prior  or  subsequent  exlstrace  of  it" 
(section  37^: 

"In  general,  when  habit  of  conduct  is  to  be 
evidenced  by  specific  instances,  there  is  no  rea- 
son why  they  should  not  be  resorted  to  for  that 
purpose.  The  only  conditions  are:  (a)  That 
they  should  be  numerous  enough  to  base  an  in- 
ference of  systematic  conduct;  and  (b)  that 
tliey  should  have  occurred  under  substantially 
similar  circumstances  so  as  to  be  naturally  ac- 
countable for  by  a  system  only,  and  not  as 
casual  recurrences.  As  to  the  first  condititm 
convenience  requires  that  the  discretion  of  the 
trial  court  should  control  in  order  to  avoid  the 
objection  of  unfair  surprise  and  confusion  of 
issues.  *  *  *  As  to  th«  second  condition,  it 
may  be  said  that  the  '  courts  are  apt  to  re- 
quire too  much,  ruling  often  as  if  it  were  their 
function  to  require  incontrovertible  demonstra- 
tion from  each  piece  of  evidence,  instead  of 
merely  to  declare  it  relevant  to  be  ccmsidered  by 
the  jury." 

The  principles  are  applicable  to  pro<^  of 
agency  (section  377—1).  So,  too,  he  says 
(section  382): 

"It  has  already  been  seen  that  the  prior  sub- 
sequent existence  of  a  quality  or  condition  is 
evidential  of  its  existence  at  a  given  time, 
•  •  •  The  prior  or  siibRoquent  existence  of 
such  fact  is  slways  evidential  to  show  its  ex- 
ietence  at  a  time  in  issue,  upon  the  general  ex- 
perience that  such  facts  involve  a  human  at- 
titude more  or  less  continuous  and  permanent.** 

Without  entering  into  a  discussion  of  the 
many  cases  from  the  dltferent  states  upon 
the  subject,  It  Is  sufficient  to  refer  to  Rlcker 
Nat  Bank  v.  Stone,  21  Okl.  833,  97  Pac.  577, 
St.  Louis  Cordage  Mills  v.  Western  Supply 
Co.,  154  Pac.  646.  Wrought  Iron  Range  Co.  v. 
Leach,  32  Okl.  706,  123  Pac.  419,  and  Reeves 
Co.  V.  Phillips,  156  Pac.  1179,  where  it  was 
held  generally  that: 

"The  apparent  authority  of  an  anent  is  to 
be  gathered  from  all  the  facts  and  circumstanc- 
es, and  is  a  question  of  fact  for  the  jury." 

And  In  Reed  v.  Scott,  151  Pac.  484,  where 
this  court  said: 

"A  jury  may,  if  they  so  dedde,  accept  circum- 
stantial evidence  upon  one  side,  and  reject  posi- 
tive testimony  presented  on  the  same  point  by 
the  other  side." 

Having  determined  that  the  evidence  re- 
ferred to  in  the  Instruction  was  admissible 
to  prove  agency,  it  must  follow  that,  there 
being  conflict  upon  that  point,  the  court  did 
not  err  in  submitting  the  question  of  agency 
to  tlie  Jury  and  In  advlidng  them  that  they 
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might  con^der  sucb  facts  and  dicamstanoea 
b  detennlning  the  existence  or  nonexistence 

of  the  agency. 

It  Is  next  contended  that  there  was  error 
In  the  admission  of  testimony  tending  to 
prOTe  that  Albert  Brownel!  had  been  fined 
for  aatomoblle  speeding,  and  bad  an  anto- 
moblle  accident  subsequent  to  the  acddent 
here  In  question.  The  testimony  of  which 
oooqtolDt  is  made  is  not  set  out  In  the  brief, 
and  we  are  not  therefore  required  to  search 
tbc  record  to  dlscorer  it  Rule  25  [137  Pac 
xi]  and  numeroas  decisions  of  this  court 

Other  errors  are  alleged,  but,  owing  to  the 
necessary,  but  regrettable,  length>of  this  opin- 
ion, we  dispose  of  them  by  saying  tliat  we 
have  examined  each  and  find  no  reversible 
error. 

The  jodgment  of  the  trial  court  should  be 
afflnned. 

PER  OCRIAm.  Adopted  In  whole. 


HAURMAIR  T.  NATIONAL  BANK  OF  COM- 
MERCE OF  TULSA.  (No.  67UU.) 

(Supreme  Court  of  Oklahoma.  May  IS,  1917.) 

(Svllabut  hy  the  ConrtJ 
L  Banks  and  Bankinq  <e=»148{l)--CHECK— 

EnOA'LEDGE  OF  DEPOSITOB'S  tilONATUEE. 

A  bank  upon  wluch  a  depoaitor  therein 
draws  a  cheek  is  charged  with  knowledge  of  the 
desK>iutor'8  signature. 

Note. — For  other  cases,  see  Banks  and 
Basking,  Cent  Dig.  H  430.  446,  451.J 

2.  Banks  and  Banking  ^»148(1)— Fobgbd 

Check— Right  to  I'atment. 
Where  a  signature  to  a  bank  check  is  forged 
or  made  without  authority  of  the  person  whose 
■agaature  it  purports  to  be,  it  is  wholly 
iDoperative,  and  no  right  to  enforce  payment 
thereof  against  any  party  thereto  can  be  ac- 
quired through  or  under  such  signature,  unless 
the  party  asainst  whom  it  la  sought  to  enforce 
nich  ri^t  la  precluded  from  setting  up  the  for- 
Kcry  or  want  of  authority. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Baokin?.  Cent  Dig.  U  439,  446,  451.] 

Z.  Trial  €=»2S1(1)  —  iNSTftucnons  —  Ikreu- 

TANT  Issue. 
It  Is  error  for  the  trial-court  to  instruct  the 
Jary  upon  an  irrelevant  Issue,  not  raised  by  the 
pleailinss  or  of  which  tlicre  is  no  eviilcnce,  when 
the  instruction  is  calculated  to  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587,  588,  594.] 

Error  from  Superior  Court,  Tulsa  County ; 
M.  A.  Breckenridjge,  Judge. 

Action  by  Lonls  Maurmalr  against  the  Na- 
tional Bank  of  CcHnniercc  of  Tulsa,  Okla- 
homa, judgment  for  defendant,  and  plaintiff 
brings  error.   Reversed  and  reiuanded. 

Former  opinion  (158  Pac.  349)  withdrawn. 

Sherman,  Veasey  &  O'Mcara,  of  Tulsa,  for 
plalntlCf  In  error.  Randolph,  Haver  &  Shirk, 
of  Tulsa,  for  defendant  in  error.  J.  R.  Cot- 
Ungbam  &<id  S.  W.  Hayes,  both  of  Oklahoma 
City,  amid  curlse. 


SHARP,  a  J.  This  action  was  brought 
by  Louis  Maurmalr  to  recover  $1,170.30  from 
the  National  Bank  of  Coi)imerce  of  Tulsa, 
Okl.;  it  being  alleged  that  plaintiff  deposit- 
ed sucb  sum  in  the  bank  and  the  bank  re- 
fused to  pay  the  same  upon  demand.  An 
answer  was  filed  charging  payment,  except 
the  sura  of  ?130..'J0,  which  it  was  alleged  was 
on  deposit  in  defendant  bank  subject  to  plain- 
tiers  check.  Plahitur  replied  hy  general  de- 
nial. 

The  question  presented  at  the  trial  related 
to  the  payment  of  three  ctiecks  of  $00,  $440, 
and  $510,  which  were  paid  by  the  bank,  and 
the  signatures  to  which  the  plaintiff  claimed 
were  forgeries.  The  primary  Issue  before 
the  trial  court  was  whether  the  slgnaturea 
were  genuine  or  forgeries.  There  was  no 
claim  either  by  plaintiff  or  defendant  that 
the  signatures  were  obtained  by  fraud  or 
trick  practiced  upon  the  plaintiff,  and  no 
evidence  to  support  such  a  claim.  A  witness 
for  the  plalntur  sought  to  show  the  signa- 
tures to  have  been  made  from  a  common  idg- 
nature  1^  tradng  oi'er  plaintiff's  signature, 
using  transfer  or  carbon  paper,  so  as  to  oh- 
talD  his  apparent  signatures  on  the  chedcs 
alleged  to  be  forgeries.  By  Instruction  No. 
6.  which  the  court  gave  to  the  jury  over 
plaintiff's  obJectl<Hi,  the  law  was  said  to  be 
that  If  the  signatures  to  the  tAiedts  tar  9400 
and  $510  were  made  by  plaintiff,  either  hy 
directly  affixing  his  signature  thereto,  or  hy 
affixing  his  signature  thereto  without  Tils 
knowledge  or  consent  by  means  of  a  dec^ 
tlon  practiced  upon  him,  by  third  parties 
placing  carbon  papers  between  the  paper  on 
whldi  he  knowingly  affixed  bis  original  sig- 
nature and  the  checks  thereunder,  thereby 
obtnlulng  carbon  copies  of  his  original  sig- 
nature, such  copies  of  his  signature  would  be 
considered  as  bis  original  signature,  binding 
upon  him;  and,  further,  that  if  the  bank 
paid  such  (diecks  In  good  faith,  believing  tbe 
signatures  thereto  were  genuine,  the  plaintiff 
would  not  be  allowed  to  recover  thereon.  Tbe 
instruction  Is  outside  of  the  Issues  framed 
by  the  pleadings  and  is  not  authorized  by 
the  evidence.  Throughout  the  trial,  plaintiff 
testitled  that  the  signatures  were  not  his. 
Southwell,  the  handwriting  expert,  expressed 
the  opinion  that  tbe  signatures  were  not 
genuine,  but  had  been  made  by  tlie  use  of 
Maurnialr's  signature  upon  some  piece  of 
paper  and  tlie  genuine  signature,  thus  se- 
cured, used  In  imprinting  his  signature  upon 
the  checks  by  the  use  of  carlwn  sheets.  We 
find  no  testimony  in  the  record  that  the  sig- 
nature to  the  ehwlis  was  made  by  the  plain- 
tiff, either  by  the  Intentional  or  unintention- 
al use  of  carbon  sheets.  On  the  other  liand, 
tbe  testimony  was  to  the  effect  that  plaintiff 
had  never  used  carbon  paper  -in  his  check 
book,  or  in  any  otherwise.  In  shdrt,  there 
was  no  evidence  to  supiwrt  tlie  contention 
that  plaintiff's  signatures  to  the  checks  were 
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affixed  thoreto  by  means  of  Impo&ltion  prac- 
ticed  upon  him  by  a  third  party  placing  a 
cnrbon  paper  untier  some  other  paper  "on 
which  he  knowingly  affixed  bis  original  sig- 
nature." The  evidence  on  the  part  of  the 
bank  was  that  the  signatures  to  the  three 
controverted  checks  were  the  genuine  signa- 
tures of  the  plalntlfT. 

Obviously,  therefore,  there  la  no  basis  for 
the  Instruction  complained  of;  it  Is  wholly 
outside  the  Issues  and  without  evidence  to 
authorize  Its  submission.  The  plaintiff,  as 
the  bank's  creditor,  sued  to  recover  for  the 
amount  of  his  deposit;  the  bank  answered 
pleading  payment  except  as  to  the  sum  of 
$130.30,  then  (m  deposit.  Plaintiff  replied 
d^iylng  that  his  deposit  had  been  paid  him. 
The  burden  was  then  upon  the  bank  to  prove 
payment.  This  it  sought  to  do  by  showing 
that  the  checks  drawo  by  Maurmalr  were  his 
genuine  checks;  not  that  because  of  plain- 
tUTs  negligence  In  and  about  the  making  of 
the  checks,  he  was  estopped  from  urging  pay- 
ment thereto.  No  question  of  negligence  was 
raised  by  the  pleadings,  nor  was  it  claimed 
by  the  bank  that  the  plaintiff  was  precluded 
from  setting  np  his  claim  of  forgery  because 
of  any  conduct  on  his  part  that  would  estop 
him  from  asserting  his  right  to  payment. 

Furthermore,  the  Instruction  is  opposed  to 
section  4073,  Revised  Laws  1910,  which  pro- 
vides: 

"Where  a  signatare  la  forged  or  made  witliout 
authority  of  the  person  whose  signature  it  pur- 
ports to  be,  it  ia  wholly  inoperative,  and  no  right 
to  retain  the  instrument  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof  against 
any  party  tiiereto,  can  be  acquired  through  or 
under  such  signature,  naless  the  party,  against 
whom  it  is  sought  to  enforce  such  rignt.  is  pre- 
cluded from  aettiDg  up  the  forgery  want  of 
auUiority." 

[1]  A  bank  Is  bound  to  know  the  signatures 
of  its  depositors.  Kenneth  Investment  Co.  v. 
National  Bank  of  Republic,  96  Mo.  App.  125. 
70  S.  W.  173;  First  Nat  Bank  v.  Bank  of 
Cottage  Grove,  59  Or.  388,  117  Pac  298; 
First  Nat  Bank  of  Belmont  v.  BamesvlUe 
First  Nat  Bank,  58  Ohio  St  207,  60  N.  R 
723,  41  L.  R.  A.  584,  65  Am.  St  Rep.  448; 
North  British  A  Mercantile  Ins.  Co.  v.  Mer- 
chants' Nat  Bank,  161  App.  Div.  341,  146  N. 
Y.  Supp.  720 ;  Timbel  v.  Garfield  Nat  Bank, 
121  App.  Dlv.  S70,  106  N.  T.  Supp.  497 ;  Ha- 
vana Cent  R.  Co.  v.  Knlckert>ocker  Trust  Co., 
198  N.  Y.  422,  92  N.  E.  12,  L.  R.  A.  1915B, 
720;  Redlngton  v.  Woods,  45  Cal.  406,  13 
Am.  Rep.  190 ;  Morse  on  Banks  and  Banking 
(3d  EA.)  vol.  2.  par.  480 ;  Daniel  on  Neg.  Inst 
(5th  Ed.)  par.  1G54A. 

[1]  If,  In  the  course  of  business,  a  bank 
pays  a  forged  check.  It  must  be  con^dered 
as  making  the  payment  out  of  its  own  funds, 
and  cannot  charge  the  amount  against  the 
depositor,  uuless  it  shows  a  right  to  do  so 
on  the  ground  of  estoppel,  or  because  of  some 
neglig«ice  chargeable  to  the  depositor.  In 
such  circumstances,  the  depositor  must  suffer 


the  consequences  of  his  own  conduct  and  the 
amount  may  be  charged  to  him.  Harter  v. 
Mechanics'  Nat  Bank  of  Trenton,  63  N.  J, 
Law,  578,  44  Atl.  715,  76  Am.  St  Rep.  224 ; 
Morgan  v.  U.  S.  Mortgage,  etc.,  Co.,  206  N.  Y. 
218,  101  N.  B.  871,  li.  R.  A.  1915D,  741.  Ann. 
Cas.  1914D,  462;  Hardy  v.  Chesapeake.  51 
Md.  562,  34  Am.  Rep.  325. 

[3]  Willie  this  court  has  on  numerous  occa- 
sions held  tliat  instructl(Hi3  not  responsive  to 
the  pleadings  and  evidence  will  not  require  a 
reversal  of  the  case  if  not  calculated  to  coo- 
fuse  or  mislead  the  Jury,  we  cannot  con- 
scientiously say  that  the  instruction  com- 
plained of  did  not  have  that  effect  On  the 
contrary,  from  an  examination  of  the  record 
it  appears  that  the  instructlcm  was  strongly 
calculated  to  confuse  the  issues  before  the 
Jury  to  the  prejudice  of  plaintiff,  so  as  to 
necessitate  the  reversal  of  the  case.  King- 
fisher Nat  Bank  t.  Johnson,  22  Okl.  228.  98 
Pa&  343;  St  L.  &  S.  F.  R.  Co.'v.  Bruner,  150 
Pac.  640:  Obenchain  v.  Koff,  29  Okl.  211,  116 
Pac.  782;  Chicago,  R.  I.  &  P.  R.  Co.  t. 
Beatty,  42  Okl.  528,  141  Pac,  442. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 


AMAZON  FIRE  INS.  CO.  v.  BOND. 
(No.  650S.) 

(Supreme  Court  of  OkUhoma.  Jan.  16,  1917. 
Bebeaiing  Denied  May  28,  1817.) 

(Svllabut  hy  the  CourtJ 

1.  PLEAnma  €=»369(2)^lNCO»aiSTKiiT  Alle- 
gation—Selection. 

Where  one  of  the  issues  to  be  detenoiced 
was  agency,  and  the  petition  alleged  in  ooe  para- 
graph that  the  agency  existed,  and  in  another 
paragraph  that  the  act  of  the  party  assuming 
to  act  as  agent  had  been  ratified,  the  court  prop- 
erly refused  to  require  the  plaintiff  to  elect  upon 
which  he  would  stand. 

[Ed.  Note.— For  other  cases,  Bee  Fleadins. 
Cent.  Dig.  {  1199.] 

2.  AFPnA.L  ANn  Ebkob  ^>859(3>— DiscBEnoK 
OF  LOWEB  Court—Thiai/— Amendmbnt, 

Amendment  during  the  progress  of  the  trial 
is  discretionary  with  the  trial  court  and,  unless 
same  is  an  abuse  of  discretion,  it  will  not  be 
disturbed  here. 

[Ed.  Note.— EVtr  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3830.] 

3.  EVIDBNCB  ^=»135(1)— FBAUD— ADMiasiBIX.- 
ITT  OF  Otobr  Misbepresentations. 

Id  an  action  tor  fraud,  represeutationa  made 
by  the  supposed  agent  to  other  parties,  about 
the  same  time  and  place,  as  to  the  value  of  the 
stock  sold,  are  competent,  for  the  same  tend  to 
show  a  definite  plan  or  system  to  deCraad. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  U  392,  394,  40G.] 

4.  Fraud  «s»68(1)— FaAunuLBNT  Rbpbese:*- 
TATI0N8  —  Action  —  Sufficiknct  of  Evi- 
dence. 

Upon  an  examination  of  tbia  record,  wtt  can- 
not say  that  this  evidence  and  the  proper  in- 
ferences to  be  drawn  theretma,  do  not  aumxvt 
this  verdict. 

[Ed.  Note— For  other  caaea,  see  Fraod,  Ocnt. 
Dig.  t  55.] 
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fAdOUUmal  BylMm  »V  BSitorial  Staff.) 

Pbincipai.  and  AasHT  ^>163(1)— "Bati- 
ica-ion"  of  Acts  of  Agsnt. 

"Ilatification,"  as  it  relates  to  the  law  of 
■ncy,  is  the  express  or  implied  adoption  and 
ifirmation  by  one  persoa  of  an  act  or  contrai^t 
■formed  or  eoteKa  into  in  his  behalf  by  an- 
er,  who  at  the  time  assumed  to  act  as  hia 
>nt  in  doing  the  act  or  making  the  contract 
:hout  authority  to  do  so. 
Ed.  Note.— For  other  cases,  see  Principal  and 
ent.  Cent  Dig.  {  619. 

Tor  other  definitions,  see  Words  and  Phrases, 
rst  and  Second  Series,  Ratification.] 

commissioners'  Opinion,  Division  No.  3. 

ror  from  Superior  Coart,  Pittsbu^  Cocn- 

;  W.  G.  Lledtke,  Judge. 

Suit  by  Robert  I.  Bond  against  the  Amazon 

re    Insurance  Company.    Judgment  for 

nlntUF,  and  d^endant  brings  error.  Af- 

med. 

Stanard.  Wahl  ft  EnDls,  of  Sbawnee,  for 

alntiff  In  error.  W.  J.  Hulsey*  of  Hort- 
lome,  and  Clayton  &  Clayton,  of  McAlester. 
T  defendant  In  error. 

HOOKER,  C,  The  defendant  In  uxor  sued 
I  rescind  a  contract,  and  for  damages  for 
'and  and  deceit  aU^d  to  have  been  caused 
Im  by  reason  of  false  and  fraudulent  repre- 
>ntatlons  and  statements  having  been  made 
>  him  by  the  agents  of  the  Western  &  South- 
m  Fire  Insurance  Company,  as  the  result 
e  which  he  purchased  from  the  company 
irough  its  agents  100  sliares  of  stock  in  said 
smpany  at  $25  per  share,  In  payment  of 
-hicb  he  executed  two  notes,  for  $1,500  and 
1,000,  respectively,  due  In  one  year,  with 
I>er  cent,  interest,  payable  to  himself  and 
ndorsed  by  himself.  The  defendant  compa- 
.y  denied  the  authority  of  the  parties  mak- 
ng  the  sale  to  act  for  It  In  any  capacity,  and 
lenled  that  It  bad  sold  to  plaintiff  any  stock 
•r  bad  any  transaction  with  him.  Upon  this 
ssue,  under  proper  Instructions  of  the  court, 
bis  cause  was  presented  to  the  jury,  and  a 
udgmeat  was  rendered  In  favor  of  plaintiff, 
:o  reverse  which  the  company  has  appealed, 
issigning  the  following. errors: 

(1)  That  the  court  erred  when  it  refused  to 
require  the  plaintiff  to  submit  his  cause  upon 
one  theory. 

(2)  That  it  was  error  to  permit  plaintiff  below 
to  amend  his  petition  in  the  progress  of  the  trial, 
so  as  to  state  a  cause  of  actioa. 

(3)  The  r^usal  of  the  court  to  give  requested 
instructions,  and  likewise  wror  in  giving  cer- 
tain instructions. 

(4)  No  evidoice  to  support  the  verdict  of  the 

The  admissim  of  incompetent  eridence 
over  ita  objection. 

The  erldeace  here  discloses:  That  in  the 
summer  of  1009  oue  Edmund  Dwyer  and  one 
Blanchard,  representing  Uiemselves  to  be 
agents  of  the  Western  ft  Southern  Fire  In- 
surance Company,  solicited  plaintiff  to  pur- 
chase stock  in  said  ccmipany,  but  he  was  not 
at  the  time  Interested.  Ilut  about  Decem- 
■XT  h  1900,  they  again  visited  him  for  said 


purpose,  but  were  nnsncceasfnl.  About  Jana- 
ary  27, 1910,  they  again  visited  Dr.  Bond  and 
sold  to  blm  100  shares  at  $25  per  share.  In 
paymoit  of  which  he  executed  and  delivered 
his  two  notes  as  stated  above.  That  said 
notes,  at  the  Instance  ot  Dwyer,  were  drawn 
payable  to  Dr.  Bond,  and  Indorsed  by  him, 
and  delivered  to  Dwy^.  At  this  time  Dwyer 
gave  to  Dr.  Bond  the  following  receipt: 

"Receipt  for  Stock  SettlcmeUL 

"Western  &  Southern  Fire  Insarance  Company, 
Stiawnee,  Oklahoma." 

"Book  No.  130. 

"Application  and  Receipt  No.  12. 

"Received  of  Dr.  Robert  Bond  ($2,500.00) 
twenty-five  hundred  dollars,  in  paymt'nt  for 
100  shares  of  the  capital  stock  of  the  Western 
&  Southern  Fire  Insurance  Company  of  Shaw- 
nee, Oklahoma.  This  receipt  is  issued  subject  to 
the  contract  of  purchase  of  duplicate  number. 
Only  salesman  No.  9,  whose  signature  appears 
on  the  inside  front  cover  of  this  book,  baa  au- 
thority to  countersign  this  receipt. 

"Ricned  tliis  27th  of  January,  1910. 

"Western  &  Southern  Fire  Insurance  Co., 

"ByTildmund  Dwyer." 

And  Indorsed  upon  the  back  of  said  receipt 
was  the  following: 

"Should  the  purdiaser  of  the  stock  tndicateil 
on  this  application,  and  for  which  he  has  given 
his  notes  for  $2,600.00  and  due  in  12  months 
from  date,  desire  to  renew  all  or  part  of  his 
notes,  he  has  the  right  to  do  so  at  5  per  cent 
per  annum.  Edmund  Dwyer,  Agt 

"Jany.  27, 1910." 

Dwyer  and  Blancbard  took  the  $1,500  note 
and  discounted  the  same  to  the  McAlester 
Trust  Company,  along  with  other  notes,  and 
they  stated  to  the  president  of  the  bank  at 
the  time  they  were  agents  of  the  Western  ft 
Southern  Fire  Insurance  Company,  and  the 
president  of  the  bank  In  payment  of  said 
notes  caused  some  certificates  of  deposit  in 
the  name  of  the  company  to  be  given  to  bwy- 
er  and  Blancbard.  These  certificates  of  de> 
posit  were  all  later  Indorsed  by  the  Western 
&  Southern  Fire  Insurance  Company  and 
paid  by  the  McAlester  Tmst  Company.  The 
$1,000  note,  a  short  time  after  Its  execution, 
was  In  the  possession  of  and  owned  by  the 
company,  and  was  so  owned  by  It  at  the  time 
of  the  Institution  of  this  suit,  and  also  its 
property  when  renewed  in  January,  1911, 
and  interest  paid  thereon.  The  evidence  fur- 
ther shows  that  Dwyer  and  Blancbard  held 
in  their  possession  at  the  time  of  the  sale  to 
plaintiff— 

"various  forms  of  contract  of  the  Western  & 
Southern  Fire  Insurance  Company  and  various 
reports  and  other  literature  of  tlie  company, 
aiu^  as  any  agent  engaged  in  the  sale  of  stock 

would  tULVc" 

Plaintiff  pidd  tile  larger  note  at  maturity, 
and  procured  in  January,  ISIX,  a  reuewal  of 
the  $1,000  note,  and  paid  the  Interest  thereon, 
and  when  this  note  was  abont  due  he  wrote 
the  company,  and  requested  it  to  Bead  same 
to  the  bank  at  Hartshome  and  he  would  pay 
it,  but  changed  bis  mind  and  insUtnted  this 
suit  to  recover  the  sums  paid  out  by  him, 
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and  to  cancel  the  ontstanding  note,  (Aalming 
he  had  just  aacertalned  the  fraud;  that  is, 
that  In  1012  he  first  ascertained  that  the 
statements  made  In  1909  by  Dwyer  and 
Blancbard  as  to  the  Western  &  Southern  Fire 
Insurance  Company  having  pundiased  or 
acquired  the  Interest  of  the  Shawnee  Mutual 
Fire  Insurance  Company  waa  false,  and  that 
as  soon  as  be  dlscorered  the  same  he  brought 
this  suit  It  Is  asserted  that  said  parties 
stated  that  the  Western  ft  Southern  Fire 
Insurance  Company  had  acquired  the  busi- 
ness of  the  Shawnee  Mutual  Fire  Insurance 
Company,  which  was  then  a  going  concern, 
and  there  is  some  evidence  supporting  the 
theory,  had  this  been  true,  the  stock  In  the 
Western  &  Southern  Fire  Insurance  Company 
would  have  been  more  valuable. 

The  evidence  also  discloses  that,  while 
these  negoUatloDS  were  being  made  by  Dwyer 
and  Blancbard  with  Dr.  Bond  for  the  sale 
of  said  stock,  they  conversed  with  other  par- 
ties in  Hartshome,  and  stated  to  them  that 
they  were  agents  of  the  company  for  the  pur- 
pose of  selling  the  stocK,  and  that  they  sold 
some  of  the  stock  to  other  parties  and  took 
notes  In  part  payment,  and  that  these  notes 
later  were  in  the  possession  of  the  company 
and  claimed  by  It.  The  company  asserted 
thst  one  J.  C  Chrisney  had  subscribed  for  a 
large  number  of  Its  shares  and  had  not  paid 
therefor,  nor  had  said  stock  been  issued  to 
him,  and  that  he  employed  I>wyer  and 
Blancbard,  as  his  agents,  to  sell  stock,  and 
that  when  the  stock  was  sold  by  him,  and 
notes  taken  therefor  and  delivered  by  Chris- 
ney, be  would  transfer  said  notes  to  It,  and 
It  would  credit  Ms  account  therefor,  and  that 
In  this  way  it  acquired  the  ownership  of  the 
various  notes,  etc.,  involved  here. 

Upon  thia  evidence  this  cause  was  pre- 
sented to  the  Jury,  and  it,  after  hearing  the 
evidence,  found  that  Dwyer  and  Blancbard 
were  the  agents  of  the  company,  and  that 
they  had  made  the  statements  claimed,  and 
same  were  false. 

The  petition  alleges  that  the  company  is 
liable  for  two  reasons:  First,  because  Dwyer 
and  Blancbard  were  specifically  authorized 
to  act  for  it;  second,  If  not  specifically  au- 
thorized, the  company  ratified  the  acts  of 
Dwyer  and  Blancbard  by  accepting  the  bene- 
fits of  the  transaction.  These  are  not  hi- 
consistent  causes  of  action. 

[1]  The  Western  ft  Southern  Fire  Insure 
ance  Company  was  acquired  after  this  trans- 
action by  the  Amazon  Fire  Insurance  Com- 
pany, but  the  stock  purchased  by  plalntifr 
was  never  delivered  to  him  at  any  time. 
In  the  case  of  Austin  Mfg.  Co.  r.  Decker,  109 
Iowa.  277. 2S1, 80  N.  W.  312-314,  the  Supreme 
Court  of  Iowa  said: 

"The  whole  doctrine  of  election  is  based  upon 
tbe  theory  that  there  are  inconsistent  rights  or 
remedies  of  which  a  party  may  avail  himself, 
and  a  choice  of  one  is  lield  to  he  an  election  not 
to  pursue  the  other.  The  principle  does  not  ap- 
ply to  coexistent  maediea.** 


In  the  butant  case  Oie  fact  to  be  estab- 
lished was  the  agency  of  Dwyer  and  BIanch> 
ard  on  behalf  of  the  company,  or  snbsequoit 
ratification,  and  the  cause  of  action  of  Dr. 
Bond  can  be  maintained.  If  he  can  establish 
they  were  the  agmta  In  the  first  Instancy 
or  that  they  assomed  to  act  fbr  the  company, 
and  that  the  company  subsequently  ratified 
their  acts.  In  either  event,  the  court  did 
not  commit  any  error  in  refusing  to  require 
tbe  defendant  in  error  to  elect  In  this  rase. 

[2]  Under  our  Code  tbe  amendment  of  the 
pleadings  is  discretionary  with  the  trial 
court,  and  unless  the  same  constitutes  an 
abuse  of  discretion  this  court  will  not  inters 
fere  with  the  action  of  such  trial  court  In 
permitting  an  amendment  It  is  true  that 
here,  during  the  progress  of  the  trial,  the 
court  permitted  the  defendant  In  error  to 
amend  bis  petition  so  as  to  make  the  same 
state  a  cause  of  action.  The  plaintiff  in  er- 
ror did  not  show,  nor  attempt  to  show,  the 
trial  court  where  this  was  prejudicial  to  Its 
Interests,  nor  did  it  claim  in  the  court  below 
that  It  wss  surprised  by  this  amendment  and 
a  full  consideration  of  the  record  does  not 
disclose  that  there  was  an  abuse  of  discre- 
tion in  this  respect  Section  4700,  Revised 
Laws  1910,  affords  abundant  authority  to 
BUiitalo  tbe  action  of  the  trial  court  In  per- 
mitting such  amendment 

[31  Upon  the  trial  the  court  permitted  the 
defendant  In  error  to  show  that  tbe  purported 
agents  of  the  company,  Dwyer  and  Blanch- 
ard.  had  made  other  sales  of  Its  stock  to  par- 
ties in  tbe  locality  of  Hartsborne  about  the 
time  of  tbe  sale  to  the  plaintiff  below,  and 
also  permitted  said  parties  to  testify  to  the 
representations  made  by  said  purported, 
agents  at  the  time.  This  was  objected 
to  by  the  plaintiff  in  error  In  the  trial  t>e- 
low,  and  is  assigned  here  as  one  of  the  rea- 
sons why  this  Judgment  should  be  disturbed. 
In  17  Cyc;  2S7,  it  Is  said: 

"An  attendant  circumstance  of  hlsrhly  proba- 
tive value  may  In  some  cases  be  found  in  the 
existence  of  snch  a  series  or  system  of  co-ordi- 
nated or  correlated  focts  as  lend  to  tbe  inference 
that  the  particular  act  which  is  under  investiga- 
tion must  have  been  done  as  a  necessary  part  of 
a  general  plan  to  attain  a  deliniCe  object  and 
that  it  was  done  by  tbe  person  to  whose  real 
or  supposed  intneat  the  particular  act  would 
redound.  The  acts  or  other  facts  constitntine 
such  an  attendant  circumstance  may  be  shown, 
to  indicate  tbe  existence  of  a  systematiied  plan 
or  comprehensive  d^fsign,  and  tbey  may  tie 
shown,  notwitbatanding  the  fact  that  the  various 
acts  cover  en  extended  period  of  time." 

This  rule  seems  to  be  well  supported  by 
the  authorities  dted  In  the  note  to  the  text 
aboTe  given.  It  seems  to  us  that  this  testi- 
mony was  competent  to  Aow  a  wholesale 
system  on  the  part  of  Dwyer  and  Blandurd 
to  sell  the  stock  of  the  company,  and  dearly 
evidences  a  total  dlsrc^rd  of  tbe  truth,  and 
indicates  a  settled  conviction  upon  their  pari 
to  sell  stock,  regardless  of  the  r^resenta^ 
tions  necessary  so  to  do. 
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IB  Uediem  on  Agen(7.  voL  1  (2d  Sd.)  188» 
tt  Is  said: 

"So  evidence  of  agency  is  also  fOuod  la  the 
tieta  that  the  alleged  principal  has  acquiesced 
In.  recognized,  or  adopted  similar  acts  done  on 
otber  occasions  by  the  assumed  agent.  Where 
the  acts  BO  ad<9ted  are  so  closely  connected  as 
to  constitute  a  course  of  dealing  or  to  establish 
a  custom,  there  can  usually  be  but  little  dif- 
fieolty;  neither  can  there  be  where  the  acts  are 
K>  numerous  or  so  closely  related  as  .to  reeson- 
ably  lead  to  no  otber  conclusion  than  that  of  a 
feneral  nrency  of  the  doing  of  the  acts  of  tliat 
^racter." 

[4]  If  there  Is  any  evldeoce  supporting  this 
Jndgment  we  cannot  disturb  the  same.  The 
question  of  agmcy  Is  one  of  fact,  to  be  decid- 
ed from  all  the  facts  and  circumstances  sur- 
rounding the  transactions.  It  Is  often  quite 
difficult  to  establish  positive  authority,  and 
the  power  of  the  agent  can  only  be  determin- 
ed by  a  critical  examination  of  the  entire 
transaction.  When  one  starts  out  in  an  en- 
terprise to  defraud,  often  almost  every  known 
rfTort  is  resorted  to  In  order  to  conceal  and 
hide  the  fraudulent  conduct  If  liability 
can  be  averted,  or  suspicion  shifted  to  others, 
It  ia  a  perfect  defense.  In  the  Instant  case, 
the  company  by  its  own  admission  permitted 
Cbrisney  to  subscribe  fbr  a  large  number  of 
Its  shares,  knowing  full  well  that  before  he 
could  pay  therefor  he  would  have  to  sell  the 
same  to  others,  and  that  be  was  selling  same 
as  rapidly  aa  possible,  and  that  he  was  turn- 
ing to  It  money  and  notes  to  be-applled  In 
•ettiemeut  tor  atoCk  for  which  be  bad  sub- 
•cribed. 

Dwyer  traveled  over  the  country,  assuming 
to  be  Its  agent,  executed  contracts  in  its 
Btme.  sold  stodE,  and  represented  he  was 
selling  same  for  the  company,  and  if  for  a 
private  individual  he  concealed  the  same 
from  the  purchasers,  accepted  notes  In  pay- 
inent  tberefor,  and  these  notes  afterwards 
mre  In  the  possession  of  the  company;  he 
had  contracts  and  other  literature  of  the 
company  In  his  possession,  such  as  a  stock 
nlesman  would  have,  and  In  some  Instances 
the  stock  sold  by  Dwyer  was  delivered  to  the 
purchaser  by  tlie  comi»tny,  and  Dwyer  also 
discounted  aotea  and  accepted  certlBcates 
(tf  deposit  In  the  name  of  the  company  tbere- 
for, wbtdi  tbe  company  afterwards  Indorsed 
and  collected,  and  some  of  which  were  in- 
dorsed by  Dwyer,  as  agent  of  tbe  company, 
and  some  of  same  deposited  In  tbe  bank  to 
the  credit  of  tbe  company,  and  afterwards 
paid  to  the  company. 

The  company  did  not  folly  Inform  tbe 
purchasers  from  Dwyer  as  to  Its  condition 
.when  requested,  and  it  Is  apparent  that  any 
efforts  upon  the  part  of  tbe  company  would 
have  fully  dlsooTered  tbe  representations 
made  by  Dwyer  In  making  his  sales.  It  ap- 
pears tbe  company  diligently  sought  to  avoid 
knowledge,  content  to  revel  In  the  wicked- 
ness of  Dwyer  and  others  and  profit  by  their 
ittlqnity.  Tbls  court  In  tbe  following  casea: 
Fort  Bnron  Co.  v.  BaU.  80  Okl.  11,  118  Pac. 
166P.-27 
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303 ;  Bicker  Nat.  Bank  r.  Stone,  21  Okl.  833. 
97  Paa  577;  Mollen  v.  Tbaxton,  24  Okl.  643. 
lOi  Fac.  3S9;  Alien  Kenyon,  30  Okl.  636. 
119  Pac  960— said  that  tbe  apparent  au- 
thority of  an  agent  Is  to  be  gathered  from  all 
the  facts  and  drcnmstances  in  evidence,  and 
is  a  question  of  &ct  for  the  Jury.  Also  in 
U.  S.  F.  &  O.  Go.  T.  Shirk  et  aL,  20  OkL  S76. 
95  Pac  218,  this  court  said: 

"One  who,  by  his  conduct,  has  led  an  lanocent 
part;  to  rely  upou  the  appearance  of  another's 
authority  to  act  for  him,  will  Dot  be  beard  to 
deny  the  agency  to  that  party's  prejudice^" 

And  that: 

"One  who  voluntarily  accepts  the  proceeds  ot 
an  act  done  by  one  assuming,  though  without 
authority,  to  be  his  ageoL  ratifies  the  act,  and 
takes  it  aa  hia  own,  with  all  Its  burdens,  as 
welt  as  all  its  benefits." 

In  Midland  Savings  ft  Loan  Go.  v.  Sutton, 
30  Okl.  448,  120  Pac.  1007,  It  is  held : 

"1.  llie  qnestioQ  of  agency  and  the  extent 
and  scope  of  the  agent's  authority  are  to  be  de- 
termined by  the  Jury,  as  otiur  facts,  from  the 
evidence. 

"2.  Tbe  apparent  authority  of  an  agent  la  to 
be  ^thered  from  all  the  facts  and  circumstanc- 
es in  evidence,  and  la  a  question  ot  fact  for  the 
jury. 

'*3.  One  who  leads  an  innocent  party  to  rely 
on  the  appearance  of  anotber'a  authority  to  act 
for  him  will  not  be  heard  to  deny  -the  acency 
to  the  party's  prejudice.   •   •  ♦ 

"6.  Where  there  is  evidence  reasonably  tend- 
ing to  sustain  the  issues  on  the  part  of  the 
plaintiff,  and  the  evidence  on  tiie  iRUt  of  the 
defendant  conflicts  therewith,  the  determisattmi 
thereof  is  for  the  jury.** 

And  In  Fant  r.  Campbell.  8  OkL  586,  68 
Pac  741,  It  Is  Bald : 

"The  act  of  one  who  assumes  to  act  for  an- 
other, though  without  authority,  may  be  rati- 
fied by  the  one  for  whom  be  assumes  to  act 
voluntarily  accepting  the  proceeds  or  profits  of 
such  unauthorized  act.   «   *   • " 

This  court  also  In  SlinneapoUs  Threshing 
Machine  Co.  v.  Humphrey,  27  OkL  6»7,  117 

Pac.  203.  204,  said : 

"As  tlie  question  of  ratification  or  confirma- 
tion was  submitted  to  the  jiiry,  and  they  found 
in  favor  of  the  defendant  Burke  on  tliat  ques- 
tion, if  there  is  any  evidence  reasonably  tending 
to  support  their  finding,  it  wilt  not  be  disturbed 
by  this  courL  It  is  a  general  rule  thut  evidence 
of  any  conduct  on  the  part  of  the  principal  rec- 
oguizmg  tbe  acts  of  the  agent  is  oilmtssible. 
•  «  «  There  was  evidence  to  tbe  effect  that, 
immediately  upon  the  execution  of  the  releuse 
by  Davies,  Uie  thresbmg  machine  was  turned 
over  to  Humphrey,  and  remained  in  bis  poMses- 
sioD  until  taken  from  him  by  tbe  threshing  ma- 
chine company.  •  •  •  All  these  circumstanc- 
es, we  think,  tend  to  contradict  the  evidence  of 
the  president  to  the  effect  that  the  actions  of 
Davies  in  executing  the  contract  of  release  were 
never  ratified  or  confirmed  by  the  company,  and 
join  an  issue  of  fact  for  the  jury.  It  is  true 
that  evidence  of  knowledge  of  these  facts  by  the 
company  is  essential  to  a  ratification,  but  sncb 
knowledge  may  be  presumed  when  the  acts  of 
the  agent  are  of  such  a  nature  that  the  princi- 
pal must  have  known  of  them.  *  *  *  Katifi- 
cation  of  an  unauthorized  act  of  an  agent  may 
be  presumed  from  long-continued  silence  of  a 
principal  who  haa  knowledge  of  the  facts  consti- 
tuting such  ratification.  *  *  *  In  Hatch  v. 
Taylor,  10  N.  H.  53S,  it  was  held  that  evidence 
of  conduct  may  be  admitted,  and  be  sufficient  to 
establish  ratification,  notwithstanding  the  prlu- 
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cipal  expressly  declared  he  would  not  eanctioD 
the  contract.  lu  PattermD  v.  Van  Looo.  186 
Pa.  367,  40  AtL  49&,  the  court  said:  The  evi- 
deoce  necessary  to  establish  such  relation  ia 
very  different  from  that  required  to  prove  an 
express  agency.  In  the  former  greater  latitude 
must  necessarily  be  allowed  in  the  admission 
of  testimony  tending  to  prove  facts  and  circum- 
stances from  which  the  existence  of  an  agency 
may  be  legitimately  inferred.  From  the  nature 
of  the  case,  evidence  that  would  tend  to  prove 
ao  implied  agencyt  or  subsequent  ratificaCioa, 
would  be  admissible  as  prom  of  an  express 
Rgeacy." 

In  Iowa  Separator  Co.  v.  Sanders,  40  Okl. 
658, 140  Pac.  406,  407,  this  court  said: 

"Counsel  takes  the  position  that  all  the  evi- 
dence 00  the  part  of  the  defendant  regarding 
agency  was  incompetent,  and  therefore,  if  his 
objections  had  been  suRtainec)  to  the  introduc- 
tion of  such  evidence,  there  was  do  other  evi- 
dence sufficient  to  authorize  the  siibmisMon  of 
the  issues  to  the  Jury.  While  it  Is  true,  as  a 
general  rule,  that,  until  some  evidence  of  agency 
has  been  Introduced,  dcclnrations  of  an  assumed 
agent,  seeking  to  establish  agency,  are  incompe- 
tent. There  are  exceptions  to  this  rule,  how- 
ever, and  one  of  the  exceptions  is  that,  where 
the  suit  is  based  upon  a  contract  entered  into 
by  the  alleged  aeent,  the  declarations  of  the 
agent  are  admissible  and  competent  testimony. 
*  *  *  In  the  case  at  bar,  in  addition  to  the 
fact  that  the  suit  was  based  upon  a  contract 
entered  into  by  Hustin.  the  alleged  agent,  there 
were  otber  circumstances  and  testimony  tend- 
ing to  prove  agency.  *  *  *  In  view  of  these 
facts,  we  are  of  the  opinion  that  the  court  did 
not  err  in  admitting  the  testimony  complained 
of,  and  that  there  was  sufficient  testimony,  war- 
raotiiig  the  submission  of  the  issues  to  the  jury. 
Where  there  is  any  controversy  about  the  tacts, 
the  guestim  of  agency  is  an  iaaue  for  the  de- 
termination of  the  jury." 

[S]  Ratification,  as  it  relates  to  the  law 
of  agency,  may  be  defined  as  the  express  or 
implied  adoption  and  confirmation  by  one  per- 
son of  an  act  or  contract  performed  or  en- 
tered into  In  his  behalf  by  another,  who  at 
the  time  assumed  to  act  as  his  agent  in  doing 
the  act  or  making  the  contract  without  au- 
thority to  do  so.  And  It  is  stated  that  as  a 
general  rule.  In  order  that  a  ratification  of 
an  unauthorized  act  or  transaction  of  an 
agent  may  be  valid  and  binding,  it  is  essen- 
tial that  the  principal  have  full  knowledge 
of  all  material  facts  and  circumstances  rela- 
tive to  the  unauthorized  act  or  transaction, 
or  that  some  one  authorized  to  represent  the 
principal,  except  the  agent,  have  such  knowl- 
edge, unless  the  principal  Is  willfully  ignorant 
or  Improperly  refrains  from  seeking  informa- 
tion. 

The  lack  of  full  knowledge  does  not  pro- 
tect a  principal,  who  is  willfully  Ignorant  and 
deliberately  chooses  to  act  without  sudi 
knowledge,  as  where,  knowing  that  be  Is  igno- 
rant of  some  of  the  facts,  he  has  such  con- 
fidence in  his  agent  that  he  Is'  willing  to  as- 
sume the  risk  and  to  ratify  the  act  without 
making  inquiry  for  further  information  that 
he  at  the  time  possessed,  or  where  he  Inten- 
tionally and  deliberately  ratifies  without  full 
knowledge  under  circumstances  which  are 
sufficient  to  put  a  reasonable  man  upon  In- 
Vali7,  and  the  principal  cannot  ratl^  that 


part  which  Is  beneficial  to  himself  and  re- 
ject the  remainder,  for  with  the  benefits  be 
must  take  the  burden,  and  If  the  circumstanc- 
es are  suffident  to  put  a  man  of  reasonable 
prudence  upon  Inquiry,  the  principal  should 
make  every  reasonable  effort  to  discover 
whether  another  has  assumed  to  act  lu  hla  be- 
half. In  Rlakley  v.  Cochran,  U7  Mich.  394, 
75  N.  W.  940,  It  is  held: 

"It  is  contended  that,  before  ratification  can 
be  shown,  it  must  appear  that  the  principal  has 
full  knowledge  of  the  transaction.  This  knowl- 
edge may  be  inferred  from  the  eiroumttancea 
proven" 

In  the  case  of  Lee  v.  Kirby,  80  Ark.  366,  97 
S.  W.  298,  the  Supreme  Court  of  Arkansas 
said: 

■'A  partnership  dissolution  agreement,  releas- 
ing plaintiff  from  all  debts  of  the  firm,  was  sign- 
ed by  L.,  defendant's  brother,  for  himself  and 
for  defendant.  In  an  action  to  compel  reim- 
bursement for  debt  paid  by  plaintiff  after  dis- 
solution, defendant  claimed  that  K  had  no  au- 
thority to  tund  him  by  such  contract,  but  testi- 
fied that  they  both  signed  the  contracts  for  the 
firm  as  they  desired;  that  Ia  had  charge  of  the 
busincKs.  so  far  as  the  interest  of  both  in  the 
partnership  was  concerned,  and  frequently 
signed  the  name  of  1*.  Bros,  to  notee,  the  valid- 
ity of  which  was  never  disputed,  but  was  ex- 
pressly recognized.  Defendant  also  knew  that 
plaindff  bad  been  released  from  the  partner- 
ship on  some  terms,  but  made  no  inquit?  as  to 
what  such  terms  were.  Held,  that  defendant 
had  ratified  bis  brother's  act,  and  was  bound  by 
the  contract  of  dissolution. 

And  iB  the  body  of  the  <vlnl<»i  the  oonrt 
said: 

"He  was  thereupon  put  upon  inquiry  as  to 
the  terms  of  the  dissolution,  and  by  falling  to 
inquire,  or  object  to  ttie  terms,  is  deemed,  un- 
der the  circumstances,  to  have  assented  to  and 
affirmed  the  contract  made  in  his  name  by  his 
brother." 

In  the  case  of  McDermott  r.  Jackson,  07 
Wis.  64,  72  N.  W.  S76,  tbe  Supreme  Court  of 
Wiscoubln  said: 

"The  principle  that  a  person  cannot  retain  the 
avails  of  an  unauthorized  contract  made  for  his 
benefit  by  another,  assuming  to  act  as  his  agent, 
and  repudiate  the  responsibilities  of  such  con- 
tract, and  that  any  attempt  so  to  do,  with  full 
knowledge  of  the  facts,  constitutes  a  ratification 
of  tbe  unauthorized  act,  and  creates  a  liability 
on  the  part  of  such  person  to  the  same  extent 
as  if  such  contract  were  originally  authorised, 
is  familiar.  •  «  *  This  principle  applies 
where  the  agent,  in  excess  of  bis  authiKity.  bor- 
rows money  on  the  credit  of  his  principal  and 
with  it  discharges  debts  of  the  principaf  In  the 
business  in  which  such  agent  Is  engaged. 
*  •  •  The  facts  upon  which  the  first  case 
[Perkins  v.  Boothby,  71  i/ie.  91]  turned  are 
stated  in  the  opinion  of  Symonds,  J.,  as  fol- 
lows: 'The  duty  of  the  agent  was  to  have 
charge  of  the  store,  sell  the  goods,  and  from 
time  to  time  make  such  purchases  of  goods  as 
might  be  necessary  in  his  judgment,  subject  to 
the  oversight  of  the  directors.  In  tbe  conduct 
of  the  business  of  tbe  company,  he  assumed  to 
borrow  for  them  and  to  pay  their  debts  for 
goods  that  had  been  purchased.*  •  •  •  In 
discussing  the  general  principle  before  stated, 
the  court  quoted  with  approval  from  Green's 
Brice,  Ultra  Vires,  618,  as  follows:  There  ap- 
pears to  be  no  substantial  reason  wliatever  for 
not  extending  the  principle  here  involved  to  all 
analogous  cases.  If  liable  In  one  case,  whj 
should  a  corporation  not  he  alwi^  liable  to  r*- 
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fond  tbe  property  or  money  of  a  person,  which 
it  has  obtained  improperly,  or  without  consid- 
eration, or,  if  unable  to  return  it,  to  pay  for  the 
[jenefit  obtained  thereby.'  The  conclusion  reach- 
«d  was  that  such  principle  was  applicable  to  the 
bets  of  that  case,  and  that  plaintiff  was  enti- 
tled to  recover  the  money  borrowed,  as  for 
money  had  and  received.  We  perceive  no  good 
rf«8on  why  the  principle  should  not  be  held  to 
ipply  here.  Defendaot  had  tbe  full  benefit  of 
{MaintilTs  property.  To  tbft  amount  of  such 
property  he  was  relieved  from  liability  to  oth- 
ers, which,  but  for  such  property,  he  would  have 
beta  obligcfi  to  pay.  A  refusal  to  return  the 
money,  with  knowledge  of  the  facts,  or  with  do- 
tice  and  sufficient  time,  with  reasonable  dili- 
gence, to  discover  the  facts,  would  constitute 
in  law  a 'ratification  of  the  unauthorized  deal- 
ing and  render  him  liable." 

In  the  case  of  Tabor  v.  Kelly,  109  Iowa, 
M4.  80  N.  W.  620,  tbe  Supreme  Court  of  Iowa 
cald: 

"It  is  elementary  that  if  the  bank,  with 
knowledge  of  the  terms  on  which  Coats  received 
the  Baldwin  note,  took  and  retained  the  same 
without  objection,  it  will  be  held  to  have  rati- 
fied what  Coats  did.  Indeed,  there  is  authority 
for  saying  tliat  the  bank,  when  it  received  this 
paper,  was  under  obligation  to  inquire  and  as- 
certain the  facts  of  the  transaction  with  Coats, 
and  is  bound  by  tbe  knowledge  which  such  an 
iaqoiry  would  nave  given." 

Id  the  case  of  Ballard  t.  Nye,  138  Cal.  606, 
72  Pac.  158,  the  Supreme  Court  of  California 
■aid: 

"Now.  up<»i  the  matter  of  ratification:  Appel- 
last  contends  in  this  connection  that  payment 
to  Hayford  by  the  company  was  not  payment  to 
her,  unless  he  bad  authority  to  represent  her. 
Here  is  no  doubt  of  this  as  a  legal  proposition. 
Of  course,  authority  must  be  shown;  but  it 
need  not  be  express  authority.  It  may  be  im- 
plied, and  one  of  the  recognized  legal  methods  of 
proving  authority  is  by  ratification.  From  such 
proof  the  law  implies  previous  authority  to  tbe 
same  extent  as  if  in  the  first  instance  it  had 
been  expressly  conferred.  The  doctrine  of  rati- 
fication proceeds  upon  tbe  theory  that  there  was 
no  previous  authority,  and  that  the  relation  of 
principal  and  agent  aid  not  in  £act  exist,  but 
implies  it  fnun  the  acts  and  coodact  of  the  par- 
ties, and,  when  so  implied,  ia  equivalent  to  pre- 
vious authority,  and  results  as  effectively  to 
estabHsb  the  relation  of  principal  and  agent  as 
if  the  agency  bad  been  autfaoriied  in  tbe  be^- 
ning.  Bat  tbe  general  doctrine  of  ratification 
is  BO  well  understood  as  to  need  no  further  ref- 
erence to  it.  While  on  the  subject,  however,  it 
Biay  he  said,  as  to  the  character  of  proof  from 
which  rat^atioD  may  be  inferred,  that  it  is 
tbe  most  frequently  established  by  implication 
from  tbe  conduct  and  acts  of  tbe  party  in  whose 
bdialf  the  unauthorized  agency  was  assumed, 
iBOOOsistent  with  any  reasonable  intention  on 
his  part,  other  than  uiat  be  intended  approving 
and  adopting  it  •  •  ♦  With  all  these  facts 
directly  and  strongly  showing  that  Hayford  had 
no  right  to  tbe  possession  of  this  monejr— facta 
wbidi  should  have  suggested  investigation  and 
inqairy  as  to  how  he  acquired  it — the  appel- 
lant made  none.  We  are  mindful  of  the  gener- 
al mie  tbat  a  party  must  have  full  knowledge 
all  tbe  material  facts  before  the  doctrine  of 
ratification  can  be  applied.  'Ignorance  of  such 
facta,  however,  can  avail  nothing  where  it  is 
intentional  and  ddiberate,  or  where  the  circum- 
stances are  such  as  reasonably  to  put  the  prin- 
dpel  upon  inquiry.'  Mcclicm  on  Agency,  §  148. 
This  general  rule  is  intended  to  protect  the  vigi- 
lant, not  to  aid  those  who,  adviKo<l  by  the  sit- 
uation and  BUrroundings  that  an  inquiry  should 


be  made,  make  none;  and  ignorance  of  the  exist- 
ence of  facts  which  might  have  been  ascertained 
with  ordinary  diligence  is  no  protection.  Where 
the  situation  naturally  and  reasonably  suggests 
tbat  some  inquiry  or  investigation  should  be 
made,  and  none  is  made,  the  person  failing  to 
make  it  will  be  deemed,  in  law,  possessed  of 
such  facts  as  the  inquiry  would  have  disclosed." 

Upon  investigation  of  tbe  record  before  ns 
we  cannot  say  that  the  Inferences  wblcb  the 
Jury  was  Justified  in  drawing  from  this  evi- 
dence do  not  Justify  the  conclusion  reached 
by  tbem  in  the  consideration  of  this  case. 
We  realize  that  agency  is  often  a  dl£Bcult 
fact  to  directly  establish,  and  tbat  frequently, 
on  account  of  the  inability  to  show  t^odfi- 
cally  tbe  true  relatlMi  between  parties,  resort 
must  be  had  to  the  drtalls  and  dr^mstances 
surrounding  tbe  transaction,  la  order  to  gath- 
er tKHa  them  such  deductions  as  would  Justl- 
fy  a  conclusion.  The  facts  here  upon  which 
the  Jury  found  adversely  to  the  company  are 
largely  drcumstanUal,  bat  this-  court  Is  com- 
mitted to  the  doctrine  that  facts  may  be  es- 
tablished from  drcumstances,  and  in  ftict  in 
everyday  life  we  all  draw  conclusions  and 
readi  (pinions  from  circumstances  tbat  ate 
presented  to  us.  Sot.  Camp,  Woodmen  of  the 
World.  V.  Teubner.  No.  4S20, 166  Pac.  — ,  not 
yet  officially  r^wrted. 

It  Is  unnecessary  for  us  to  comment  upon 
the  conduct  of  the  parties  here,  and  it  is  suf- 
ficient for  us  to  say  that  we  cannot  see  our 
way  clear  to  molest  the  verdict  in  this  case 
as  it  comes  to  us,  for  the  verdict  of  the  Jury 
met  with  tbe  approval  of  the  conscience  of 
the  trial  court,  and  we  think  it  Is  right. 

Tliere  bdng  no  prejudicial  error  in  the  In- 
stvuctlcwis,  this  cause  Is  affirmed. 

PBB  OUBIAIL  Adopted  In  whol& 


(63  Okl.  28Q 

STATE  ex  rel.  FREELINO,  Atty.  Gen.,  t. 
I/YON,  SecreUry  of  State.   (No.  8071.) 

(Supreme  Court  of  OklabMna.  May  15^  1917.) 

(Bvllahut  hf  the  Court.) 

1.  CouBTS  «=»207(4>— Mandauus  in  Appel- 
late COUBT— MaTIXBS  op  PUBLIC  RiOHT— 

Delivebt  op  Notaries'  Couuissions. 
The  delivery  of  commissions  to  notaries  pub- 
lie  throughout  the  state  and  the  refusal  of  tbe 
secretary  of  state  to  deliver  such  commissions 
to  the  persona  appointed  by  the  Governor  is 
publid  Juris,  and  tbis  court  will  «itertain  an 
original  action  brought  by  the  state,  upon  rela- 
tion of  -the  Attorney  General,  for  mandamus  di- 
recting the  secretary  to  deliver  the  commissiooa, 

2.  Manda]£us  «»77(2)— Pubuo  Onvwa— 
Ministerial  Dums. 

It  is  the  duty  of  the  secretary  of  state  to 

deliver  the  commissions  to  tbe  notaries  public 
appointed  by  the  Governor  of  the  state,  and  this 
duty  is  ministerial.  Upon  the  refusal  of  the 
secretary  to  perform  this  duty,  a  writ  of  man- 
damus may  issue  from  this  court  to  compd  him 
to  do  io. 

[Ed.  Note.— For  other  eases,  see  Mandamus, 
Cent  Dig.  1 164.} 
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3.  Mandauus  «=»71— Pnauo  Ofrckbs— Min* 
ZSTEBIAL  Duties. 

A  writ  of  mandamus  ms;  lawfully  issue 
fnm  a  court  having  juriBdiction  to  compel  an 
executive  officer  to  perform  a  mere  ministerial 
met  which  the  law  imposes  upon  him  the  dut^ 
to  do. 

[Ed.  Note.— For  other  casee,  see  Ifandamns, 
Geot.  Dig.  I  133.] 

(Additional  Byllabua  by  Editorial  Staff.) 

4.  WOBOa   AND  PintASEB — "PUBLICI  JUBIS'* — 

"Public"— "Right"  —  "Pdblic  Interest." 
"Piiblici  juris"  means  "of  public  risht."  and 
the  word  *'public"  In  this  sense  means  "pertain- 
ing to  tfae  people,  or  affecting  tbie  commuoity  at 
large;  that  which  concerns  a  multitude  of 
people,"  and  the  word  I'right,"  as  so  used,  means 

a  well-founded  claim;  an  interest;  concern; 
advantage;  benefit,"  and  the  term  "public  in- 
terest" meifns  more  than  a  mere  curiosity,  and 
means  something  In  which  the  public  has  some 
pecuniary  interest,  or  some  interest  by  whidi 
their  legal  rights  or  liabilities  are  affected. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public; 
Public  Interest;  Right;  Rights.] 

Original  actton  for  a  writ  of  manda- 
mug  by  the  State  of  Oklahoma,  on  relation 
ot  S.  P.  FreellDf,  Attorney  General,  against 
J.  L.  Lyon,  as  Secretary  of  State.  Peremp- 
tory writ  of  mandamus  awarded. 

S.  P.  Freellng,  Atty.  Gen.,  and  Jno.  B.  Har- 
rison, Aast  Atty.  Gen.,  for  relator.  Warren 
K.  Snyder,  E.  O.  McAdams,  and  Norman  R. 
Haskell,  all  at  <MUalunna  City,  for  respond- 
ent 

OWEN,  J.  This  la  an  original  action  In 
this  court  for  a  writ  of  mandamus,  institute 
ed  by  the  state  of  Oklahoma,  upon  the  rela- 
tion of  8.  P.  FreellDg,  Attorney  General, 
against  J.  L.  Lyon,  secretary  of  stat& 

It  appears  from  the  petition  and  response 
that  Hon.  R.  L.  Williams,  Governor  of  the 
state,  appointed  certain  persons  notaries  pub- 
lic, and  the  respondent,  acting  as  secretary 
of  state,  attested  the  commissions  as  required 
by  law,  but  refused  to  deliver' them  to  the 
vartoua  persons  aniolnted  by  the  Governor 
and  named  in  the  commissions.  In  his  re- 
sponse the  secretary  of  Rtate  says,  as  his  rea- 
sons for  not  delivering  the  commissions,  the 
amount  of  money  appropriated  for  his  con- 
tingent fund  for  the  flscal  year  ending  June 
30,  1917,  will  not  cover  all  the  necessary  ex- 
penditures of  bis  office  properly  chargeable 
against  that  fund,  and  If  he  uses  the  neces- 
sary amount  of  that  fund  to  defray  the  ex- 
penses of  postage  to  deliver  these  commis- 
sions, he  will  not  have  a  sufficient  simi  to 
meet  the  other  expenses  of  his  office  which 
win  arise  before  the  expiration  of  the  flscal 
year.  Further,  he  says  be  delivered,  through 
the  United  States  mall,  commissions  to  the 
persons  named  In  five  cities  aiud  towns  of  the 
state,  and  that  It  appears  from  a  tabulated 
statement  (attached  to  his  response)  of  the 
population  of  the  towns  in  which  the  other 
persons  reside  there  are  already  a  sufficient 


nmnber  of  notarlei  public  residing  In  tiieie 
places  to  properly  serve  the  public  intereats, 
and  therefore  there  exists  no  necessity  to  de- 
liver the  oommlasltHU  in  qnesUw. 

[4]  Counsel  A>r  the  reapmdent,  in  oppo«* 
Ing  the  issuance  of  the  writ,  group  their  ob- 
jectimiB  under  four  proportions:  First,  they 
challenge  the  Jurisdiction  of  the  court  be* 
cause,  as  they  sa^,  it  appearing  from  tbe  al- 
legations of  the  reepcase,  and  the  tabulated 
statement  attached,  there  is  no  puUlc  need 
for  these  additional  notaries^  the  queatUm 
presented  to  this  court  la  not  poblici  Juri8« 
and  tlierefore  the  court  ought  not  exercise  Its 
original  Jurisdiction  to  hear  and  determine 
the  case.  We  agree  with  counsel  that  this 
court  should  not  grant  the  writ  unless  some 
interest  of  tbe  public  Is  involved,  or,  in  other 
words,  unless  tbe  public  bos  some  right  in* 
volved  In  the  question  b^ore  the  court.  To 
determine  this  we  must  consider  the  meaning 
of  the  terms  under  discussion.  By  "public! 
Juris,"  we  undmtand,  is  meant  **of  publio 
right"  Tile  word  **publlc,"  in  this  senses 
means  "pertaining  to  the  people,  or  affecting 
the  community  at  large ;  that  whidi  otmcama 
a  multitude  of  people."  Webster's  New  Inter- 
national Dictionary ;  Greml.  Br.  162 ;  StodL- 
ton  T.  Williams.  1  Doug,  (fllicti.)  546;  Blorgan 
T.  Cree,  4Q  Vt  778,14  Am.  Bep.  640.  Tbe  word 
"right,"  as  used  here,  is  defined  in  Bonvier's 
Uiw  Dictionary  as  "a  well-founded  claim ; 
an  interest;  conceni;  advantage;  benefit.** 
We  understand  "public  interest**  to  mean  mora 
than  a  mere  curiosity ;  It  means  something  in 
which  the  public,  tbe  community  at  larger 
has  some  pecuniary  interest  or  wome  iateresb 
by  which  their  legal  rights  or  liabilities  are 
affected.  It  does  not  mean  anything  so  nar- 
row as  the  Interests  of  the  particular  locali- 
ties which  may  be  affected  by  the  matters  in 
question. 

[1]  The  qnestlwi  presented  hen  Is  furnish- 
ing notaries  public  tbrong^ut  tbe  state  com- 
missions authoriidng  tbe  discharge  of  th^ 
duties.  If  the  secretary  of  state  can  Jleter- 
mlne  the  need  for  notaries  In  any  particular 
locality  and  withhold  70  commissions,  as  it 
appears  In  tills  Instance  he  has  done,  what  ia 
there  to  prevent  his  withholding  all  the  com- 
missions Issued  to  notaries  public  in  the 
state?  When  we  consider  the  office  of  notary 
public  in  relation  to  the  transaction  of  public 
business — the  business  of  the  whole  people  ot 
the  state — and  that  all  conveyances  of  real 
estate  to  be  recorded,  Including  deeds,  mort- 
gages, satisfaction  of  mortgagee,  leas^  pow- 
ers of  attorney,  affidavits,  and  contracts, 
must  be  acknowledged  before  a  proper  officer 
and  authenticated  by  his  seal  of  office,  and 
that  officers  other  than  notaries  authorized 
to  take  such  acknowledgments  are  accessible 
to  a  very  small  per  cent  of  the  people,  we 
must  conclude  the  duties  of  a  notary  public 
affect  the  pecuniary  interests.  legal  rights, 
and  liabilities  of  the  public;  Tbe  discharge 
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of  tbe  duties  of  that  office  materially  affect 
the  Ici^l  r^ts  not  only  of  the  parties  to 
the  instraments  acknowledged,  bnt  also  the 
public  at  larse.  In  the  proper  exerdse  of 
those  duttea  and  the  easy  access  to  these  of- 
fldala  the  public  Is  concerned  and  has  a 
right,  to  the  end  that  business  may  -be  dis- 
patched 'without  unnecessary  delay  and  in- 
RMivmtence.  The  respondent  cannot  be 
heard  to  say  there  is  no  public  need  for  these 
Dowries  whose  cMnmlsstons  be  refuses  to  de- 
Urer.  The  law  gives  him  no  voice  in  the  ap- 
pointment. The  law  does  not  lodge  with  blm 
the  power  or  authority  to  determine  what  lo- 
calities do  require  and  what  localities  do  not 
icqnire  notaries  public.  That  power  Is  lodged 
with  the  GoTemor.  under  section  4240.  Rev. 
Laws  1010.  which  Is  as  follows: 

The  (!ovemor  shall  appoint  and  comtnfaaioD 
ia  cacfi  ronntf  aa  occaaion  may  require,  one  or 
more  notariet)  public  who  shall  hold  their  office 
for  four  years." 

12.  31  Second,  connsel  urges  that  this  court 
Is  without  authority  to  grant  the  writ  In 
this  case  for  the  further  reason  to  do  so 
would  be  to  direct  the  discretion  of  the  secre- 
tary of  state  In  the  expenditure  of  the  con- 
tinf^t  fund  of  his  ofDce,  and.  not  having 
That  he  considers  suflldent  funds  to  meet 
the  expenses  of  his  office,  be  has  the  right 
to  direct  what  expenditures  will  be  made 
from  the  fond.  We  recognize  the  well-settled 
rule  that  courts  will  not  undertake  to  control 
die  discretion  of  n  public  ofQcer  by  a  writ 
of  mandamus.  But  that  rule  has  no  applica- 
tion here.  Section  4242,  Rev.  Laws  1910, 
tesds  as  follows: 

"Blanks  for  bonds  and  oatb  of  office  shall  be 
fnmislnd  with  tbe  CMumiarion  by  tbe  secretary 
«C  state." 

This  statute  makes  it  the  duty  of  the  secre- 
tary to  furnish  the  commission  to  the  person 
appointed  by  the  Governor.  This  Is  a  mere 
ministerial  duty  placed  upon  the  secretary 
by  the  taw,  and  In  the  performance  of  which 
he  has  no  discretion.  The  courts  unlv»«lly 
hold  a  writ  may  issue  to  compel  an  officer 
to  periorm  a  ministerial  duty.  Korris  v. 
Cross,  25  OkU  287,  105  Pac.  1000.  It  is  no 
answer  to  the  commands  of  the  statute  to 
aay  It  will  require  some  postage  to  deliver 
tbe  commissloos  through  the  mall.  and.  post- 
age being  one  of  tbe  expenses  for  which  tbe 
conthigent  fund  was  BH>roprlated,  the  secre- 
tary has  a  discretion  as  to  how  and  when  it 
will  be  used.  The  law  imposes  the  duty  to 
furnish  these  couunissions.  The  performance 
of  this  duty  t>eing  ministerial,  the  secretary 
should  perform  It  when  the  occasion  arises, 
as  any  other  of  the  duties  of  his  office.  In 
holding  this  duty  under  the  statute  to  be 
ministerial,  we  are  not  without  authority. 
The  case  of  United  States  v.  Sdiurz,  102  U. 
8.  378.  26  Jj.  Ed.  107.  Is  one  in  which  the 
Secretarj-  of  the  Interior  refused  to  deliver 
a  patent  to  certain  land  to  one  McBrlde  after 
the  patent  had  been  duly  Issued  and  attested. 
In  that  case  tbe  court  said: 


"The  next  objection  to  isaulng  the  writ  wbidi 
we  are  called  to  consider  is  that  the  Secretary, 
in  deciding  whether  he  would  deliver  the  patent 
to  McBride  or  not,  was  called  upon  to  exerciae 
a  judgment  and  discretion  on  the  case  presented 
to  him  which  were  not  merely  ministerial,  but 
which  were  rather  judicial  in  their  character, 
and  in  regard  to  which  many  matters  were  to  be 
considered,  such  as  the  validity  of  the  title  con- 
ferred by  the  patent,  the  circumstances  under 
which  it  was  signed,  sealed,  and  recorded,  and 
the  conflicting  rights  of  other  parties  to  the 
landa  covered  by  it  •  •  •  No  further  au- 
thority to  consider  the  patentee's  case  remains 
in  the  Land  Office.  No  rij{ht  to  consider  wheth- 
er he  ought,  in  equity  or  on  new  information, 
to  have  the  title  or  receive  the  patent.  There 
remains  only  the  duty,  simply  ministerial,  to 
deliver  the  patent  to  the  owner— a  duty  which, 
within  all  the  definitions,  can  be  euforced  by  the 
writ  of  mandamus." 

To  the  same  effect  Is  Marbury  v.  Madison, 
1  Crunch,  1B7.  2  L.  Ed.  118;  Kendall  v.  Unit- 
ed States.  12  Pet  524,  9  L.  Ed.  U81.  The 
last-iumed  case  was  one  in  which,  nnder  an 
act  of  Congress,  the  Postmaster  General  was 
directed  to  credit  to  Stokes,  aa  a  certain  ccm- 
tract  with  the  Post  Office  Department,  what- 
ever sum  of  money  the  Solicitor  of  the  Treas- 
ury,  after  examination,  should  decide  to  be 
du&  The  Solicitor  of  the  Treasury  certified 
the  parties  were  entitled  to  credit  for  a  cer- 
tain sum.  ^e  Postmaster  General  entered 
credit  for  a  smaller  sum  than  that  found  by 
tbe  solicitor  to  be  due.  A  writ  of  mandamus 
was  applied  for,  and  there,  as  here,  counsel 
for  re^Mndent  cmitended  that  it  was  an 
effort  to  enforce  and  control  an  offidal  duty; 
an  InMngonent  upon  the  esecntlve  depart- 
ment ot  the  government;  the  court  was 
without  authority  to  centred  the  Postmaster 
General's  discretion  in  the  matter.  The  Su- 
preme Court  of  tlw  United  States  in  that  case 
said: 

"We  do  not  think  the  proceeding  in  this  case 
interferes  in  any  respect  whatever  with  the 
rights  and  dudes  of  tbe  executive,  or  that  it 
involves  any  conflict  of  powers  between  the  ex- 
ecutive or  judicial  departments  of  the  govern- 
ment The  mandamus  does,  not  seek  to  direct 
or  contrd  the  FoRtmaeter  General  la  the  dis- 
charge of  his  official  duty,  partaking  In  any  re- 
spect of  an  executive  character,  hut  to  enforce 
the  performance  of  a  mere  ministerial  act  which 
neither  he  nor  the  President  had  any  authority 
to  deny  or  control.  •  •  •  The  act  required 
by  the  law  to  be  done  by  the  Postmaster  Gen- 
eral is  simply  to  credit  S.  &  S.  with  the  full 
amount  of  the  award  of  the  Solicitor  of  the 
Treasury.  This  is  a  precise,  a  definite,  act,  pure- 
ly miniaterial,  and  about  which  the  Postmaster 
General  had  no  discretion  whatever.  This  was 
not  an  official  act  in  any  other  sense  than  being 
a  transaction  in  the  department  where  the  books 
and  accounts  were  kept,  and  was  an  offidal  act 
in  the  same  sense  that  an  entry  in  the  minutes 
of  the  court  pursuant  to  an  order  of  the  court, 
is  an  official  act.  There  is  no  room  for  the  ra- 
ercise  of  discretion,  official  or  otherwise.  Alt 
that  is  shut  out  by  the  direct  and  positive  com- 
mand of  the  law ;  and  the  act  required  to  be 
done  is  in  every  Just  sense  a  mere  ministerial 
act" 

Counsel  for  respondent,  in  urging  this  prop- 
o^rion,  rely  upon  tbe  case  of  Farria  et  aL, 
School  Board,  v.  State  ex  rel.  Hurphy,  46 
Neb.  867,  66  N.  W.  880.  Tbe  question  in  that 
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case  arose  np<m  the  failure  of  the  adiool 
board  to  aK>roprlate  tbe  necessary  money  to 
purchase  sCbool  books.  The  board  alleged 
there  had  been  no  levy  for  that  purpose,  and 
that  Oie  contingent  fund  provided  for  would 
be  exhausted  by  claims  already  Incurred  and 
not  paid.   The  court  In  the  opinion  says: 

•It  is  very  dear  that  no  portion  of  the  state 
apportiotiment  could  be  appropriated  to  aoy 
other  purpose  tliao  the  paymeot  of  teachers' 
wages.  Com.  St.  subd.  5,  c.  79,  par.  8.  In  any 
view  of  the  resources  of  the  district  as  disclosed 
by  the  pleadiof^,  it  is  perfectly  clear  that  there 
were  no  funds  available,  after  paying  salary  of 
teacher,  fuel  bills,  and  necessa^  mcideotals. 
wherewith  to  buy  text-booka." 

Had  the  secretary,  by  his  response  In  this 
case,  shown  that  he  ^as  at  this  time  with- 
out funds,  or  for  any  reason  it  was  Impos- 
sible for  him  to  comply  with  the  statute,  a 
diCFerent  guesUon  would  be  presented. 

Third,  counsel  uiges  that  to  require  the 
secretary's  compliance  with  the  statute  in  [ 
tUs  instance  is,  in  effect,  to  require  blm  to 
incur  tbe  necessary  expaise  tor  the  postage 
necessary  to  detiver  each  commission,  and 
that  constitutes  an  expenditure  of  public 
funds,  and  the  action  Is  therefore  (me  against 
the  stat^  and  cannot  be  maintained  on  this 
appUcationi  In  support  of  this  oontenUon 
counsel  (dte  the  case  of  Lorett  t.  Lankford, 
145  Fac:  TOT.  TbAt  case  was  one  In  whl^ 


LoTett  and  tbe  other  oommlsEdoners  of  Onek 
county  sou^t,.  by  mandamus  to  control  tbe 
actions  of  the  bank  commissioner  in  deter- 
mining whether  certain  moneys  deposited  In 
a  bank  should  be  paid  out  of  the  depotitors* 
guaranty  fund  upon  the  failure  of  the  bank. 
The  law  made  it  the  duty  of  the  bank  oom- 
mlsslonn-  to  detttiulne  upon  the  fdcts  pre- 
sented whether  the  depositor  was  protected 
by  the  guaranty  fund.  IXie  court  invperly 
held  in  that  case  such  duty  requires  tbe  exor- 
cise of  Judgment  and  discretion,  and  this 
court  would  not  control  that  discretion  toy 
mandamus.  * 

Fourth,  conns^  inOat  that  the  allegadcms 
in  the  refuse  present  a  questlou  of  fact 
as  to  whethMT  the  secretary  has  saffldent 
funds  and  derfes  at  his  disposal  to  ddtver 
the  commissions  through  the  mail  without 
neglecting  some  of  the  other  duties  of  his 
office.  Holding,  as  we  do,  the  fhcts  alleged 
In  tbe  response  do  not  constltnte  a  defense 
to  the  writ,  the  duty  of  the  secretary  being 
purely  ministerial,  there  Is  not  such  an  issue 
of  fact  presented  hare  that  requires  a  trial 
by  Jury.  The  law  makes  it  the  plain  ndn- 
Isterial  duty  of  the  secretary  to  dellrer  these 
commlsslMis.  This  court  Is  not  concerned  at 
this  time  as  to  the  metiiod  of  deUvery. 

The  i)eremptory  writ  of  mandamus  Is  tbere- 
fbre  awarded.  All  the  Justices  concnr. 
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WaSON  T.  jCAI,KINS  et  al.  (U  A.  3813.) 
{Supreme  Coort  of  California.   May  16,  1017.) 

MoiTO  A0B8    ^=s>74  —  F0SBCLO8UBK  —  Sum  - 

ctEscT  OF  Evidence. 
Id  suit  to  foreclose  a  mortgage  given  to  se- 
enre  payment  for  sbarea  of  stock,  evidence  that 
stock  was  delivered  to  defendant,  who  signed  a 
receipt  and  voted  proxies  for  it  but  allowed 
the  iffsnlng  bank  to  retain  it  as  security  for  nn 
indebledneRS  due  it,  sustains  a  finding  that  the 
■bareti  were  delivered. 

[Bd.  Note.— Ti'or  other  cases,  see  Mortgages, 
Cent  Dig.  S  172.] 

Department  2.  Appeal  from  Superior 
Coart,  Los  Angeles  County;  Fred  H.  Taft, 
Judge. 

Mortgage  foreclosure  action  by  Johu  WL 
Wilson,  trustee,  against  C.  C.  Calkins  and 
Kate  A.  Calkins.  Judgment  for  plaiutifF,  and 
defendants-  appeal.  Affirmed. 

Waterman  h  Green,  of  Los  Angeles,  for 
•I^llants.  Sfaankland'  &  Caumdler,  of  Los 
Angeles,  for  respondent 

HBNSHAW.  3.  lu  1908  the  defendants  de- 
Urned  to  tlie  Columbia  Tmst  Company 
(wbldi  afterward  by  diange  tn  corporate 
name  became  tbe  Oil  &  Hetals  Bank  ft  Trust 
Company)  tbelr  promissory  note  for  $3,750 
for  the  purdiase  of  30  shares  of  the  stock  of 
the  trost  company.  Thereafter,  and  while  a 
renewal  note  for  this  indebtedness  was  held 
by  the  trust  company,  the  defendants  eie- 
tnted  a  new  note  to  the  company  for  the  sum 
of  $800,  and  at  the  same  time  executed  a 
oiortgage  In  form  a  deed  absolute  to  certain 
real  property  which  they  owned.  They  cove- 
nanted that  the  mortgaged  property  should 
also  be  security  "for  any  and  all  other  debts 
or  claims  held  against  the  promisors  by  said 
company  which  may  be  outstanding  and  un- 
paid at  any  time."  The  Oil  &  Metals  Bank 
t  Trust  Company,  successors  to  the  Colnmbla 
Trust  Company,  t>ecame  Qnandally  Involved. 
John  W.  WUson  was  made  trustee  for  the 
purposes  of  liquidation.  The  defendants'  oh- 
llgatlons  and  the  security  were  transferred  to 
him.  He  brought  this  action  to  foreclose  the 
mortgage  under  pleadings'  declaring  the  mort- 
gage to  be  security  for  the  debts  evidenced  by 
both  promissory  notes.  The  defendants  an- 
swered, admitting  that  it  was  security  for  the 
$800  note,  but  denying  that  It  was  security 
for  the  note  given  by  them  in  payment  of  the 
stock  of  the  tmst  company,  which,  of  course, 
bad  become  of  greatly  depreciated  or  of  no 
vaiue. 

The  court  foand  a  deliTor  to  and  receipt 
try  defUidanta  of  the  30  shares-  of  the  stock 
of  the  trast  company  for  which  tbelr  note 
was  given.  The  oae  qnestlon  argued  upon 
this  appeal  goes-  to  the  insufficiency  of  the 
evidace  to  sustain  this  finding,  the  defend- 
ants testifyis^  that  they  never  received  the 
fctock.  The  testimony  in  soi^KMt  of  the  flnd- 
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Ing,  however,  shows  that  the  30  shares  of 
stock  were  actually  issued  to  the  defendants, 
and  the  stub  of  the  certificate  in  the  stock 
book  shows  a  receipt  for  it  by  defendant  C. 
C.  Calkins.  The  former  president  te&tlfles 
that  the  stock  was  actually  delivered  to  de- 
fendant, that  he  had  possession  of  It,  and 
that  because  of  bis  indebtedness  to  the  bank 
It  was  permitted  to  remain  In  the  custody  of 
the  bank,  apparently  for  purposes  ot  secu- 
rity ;  but  that  Mr.  Calkins  recognized  his 
ownership  of  the  stock  by  giving  proxies  au- 
thorizing the  voting  of  It  at  stockholders' 
meetings  on  more  than  one  occasion. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

We  concor:    LORIOAN,  J.;  MELVIN,  J. 


(175  Cal.  149) 
HORTON  T.  WINBIOLER.   (L.  A.  S862.) 
(Supreme  Court  of  California.   May  17,  1917.) 

1.  Reformation  op  Instbuuents  €=336(2)  — 
Pleading — ^Aqreeuent  between  Pasties. 
To  invoke  the  authority  of  equity  to  reform 
a  contract  to  incorporate  therein  provisions 
claimed  to  have  been  omitted  in  its  execution, 
though  intended  by  the  parties  to  have  been  in- 
serted, it  must  be  pleaded  as  a  fact  that  there 
was  an  agreement  between  the  parties  that  the 
provision  or  term  omitted  should  have  been  con- 
tained in  the  executed  instrument 

[Ed.  Note, — For  other  cases,  see  Reformation 
ot  Instruments,  Cent  Dig.  |  142.] 

'2.  Reforuation  of  Instbuueitts  0=936(2)  — 
pzfadino— aobeehent  between  parties. 
In  suit  to  reform  a  contract  to  incorporate 
provisions  which  it  is  clnime<]  the  parties  agreed 
to  incorporate  therein,  it  is  not  necessary  that 
it  sball  oe  alleged  in  direct  terms  that  such  an 
agreement  was  made,  but  it  is  sufficient  if  it 
appears  reasonably  and  fairly  from  matters  stat- 
ed in  the  complaint  and  the  language  used  repre- 
senting them  that  in  effect  such  an  agreement 
is  alleged. 

[Ed.  Note.— For  other  cases,  see  R^ormati<m 
of  Instruments,  Cent  Dig.  ]  142.] 

3.  Refobuation  of  Instbumemts  ^»36(2)  — 

Pleading — "Intention." 
Where,  in  suit  for  reformation  of  a  contract 
and  deed  to  limit  the  estate  of  defendant's  in- 
testate therein  to  a  life  interest  the  remainder 
on  her  death  to  pass  to  plataitiff,  the  complaint 
alleged  that  the  purchase  was  made  pending 
the  administration  of  an  estate,  with  the  funds 
of  the  estate,  the  use  of  one-half  of  which  de- 
fendant's intestate  was  to  have  only  for  life, 
with  absolute  property  therein  to  pass  to  plain- 
tiff upon  her  death,  and  alleged  also  that  "it  was 
intended  at  the  time  between"  defendant's  intes- 
tate and  the  plaintiff  "that  the  contract  should 
contain,"  etc.,  it  sufficiently  alleged  the  agree- 
ment between  plaintiff  and  defendant's  intestate 
as  to  what  such  instruments  should  contain,  for 
whether  the  word  "intention"  is  equivalent  to  an 
"agreement"  depends  on  the  connection  in  whidi 
it  IB  used. 

[Ed.  Note.— For  other  cases,  see  Refwniatiai 
of  Instruments.  Cent.  Dig.  S  142. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intention.] 

4.  Pleadino  «»620&)  —  JoxnittB  or  Causes 
of  Acnon. 

A  complaint  to  rrftnfm  a  contract  and  deed, 
which  were  only  parts  of  tma  transaction  con* 
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sitting  of  purdiase  of  land,  the  mutual  mistake 
alleged  appljiDg  to  the  entire  traDsactlon,  was 
not  demumble  as  atatitic  two  Mpantte  causes 
ot  action. 

[Ed.  Note.— For  otbor  cases,  see  Pleading, 
Gent  Dig.  {  113.] 

6.  Reformation  of  iNSTBiwiiHTS  «B — "tl  Evi- 

DKNCE— A  DMiaSl  BILITT. 

In  suit  for  reformation  of  a  contract  and 
deed  to  make  the  estate  therein  of  defendant's 
intestate  only  a  life  interest  in  an  nndirided  half 
and  at  her  death  the  same  to  pass  to  plafqtifT, 
it  appearing  that  defendant's  intestate  had  only 
a  life  interest  in  the  use  of  the  money  which 
went  into  the  purchase  of  the  property,  plaintiff 
having  the  remainder,  testimony  of  plaintiflF  at 
to  his  intention  relative  to  the  interest  which  the 
respective  parties  should  have  in  the  property 
was  admissible,  since  defendant's  intestate,  by 
consenting  to  the  investing  in  the  property  of 
the  money  in  which  she  had  only  a  life  interest, 
could  not  acquire  a  greater  interest  therein  than 
her  interest  in  the  funds  entitled  her  to,  unless 
it  was  the  intention  of  the  plaintiff  that  she 
should  take  it 

[Bd.  Note.-— For  ottier  esses,  SM  Reformation 
of  Instruments,  Cent  Dig.  H  1&5.  156.] 

6l  E?videncc  ^=»158(11)— Pabol  Etidknce. 

In  action  for  reformation  of  contract  of  pur- 
chase  and  deed,  where  the  respective  interests  of 
the  parties  under  a  prior  will  was  material  to 
the  issues,  the  court's  action  in  allowing  the  at- 
torney for  plaintiff  in  the  settlement  of  such  tes- 
tator's estate,  who  prepared  a  contract  between 
plaintiff  and  defendant's  intestate  as  to  the  in- 
terest they  should  take  upon  the  distribution  and 
also  prepared  the  decree  of  distribution,  to  tes- 
tify as  to  what  was  intended  by  the  terms  of 
these  various  instruments  was  error,  sinoe  the 
will  and  the  contract  and  the  decree  of  distribu- 
tion all  spoke  for  themselves,  if  the  two  former 
were  entitled  to  be  conridered  at  all  in  constm- 
tng  the  decree  of  distribution. 

[Ed.  Note.— For  other  case%  see  Evidence, 
Cmt  Dig.  {  488.1 

7.  Appeal  and  Brbor  «=»10(S2(2)— HABMuasa 
Ebror— Admission  of  Evidence. 

Error  in  admitting  evidence  as  to  what  was 
intended  by  a  will  and  a  contract  between  the 
beneficiarieB  thereof  as  to  the  interest  tber 
should  take  upon  distribntion  was  harmless,  ff 
the  will  and  contract  were  properly  admitted  by 
the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Err<ff.  Cent  Dig.  i  4172.] 

8.  Evidence  «s323Q(3)— Dbclabations  bt  Db> 

CEASED. 

In  action  for  reformation  of  contract  and 
deed  to  limit  the  estate  of  defendant's  intestate 
therein  to  a  life  estate  and  give  plaintiff  the  re- 
mainder after  defendant's  intestate's  death,  evi- 
dence was  properly  admitted  of  declarations  of 
defendant's  intestate  after  the  execution  of  the 
deed  in  question  and  while  she  and  plaintiff  were 
both  in  possession  of  the  property  that  the  prop- 
erty would  belong  to  plaintiff  after  her  death, 
that  she  often  spoke  of  her  interest  in  It  being 
simply  a  life  interest,  and  similar  declarations; 
such  declarationa  being  admissible  under  Code 
Civ.  Proc  S  1370,  subds.  2,  4,  as  declarationa  of 
a  deceased  person  against  her  interest  in  respect 
to  her  real  property. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  f  878.] 

9.  Executors  and  Adminiotbatobs  ^9315(1) 
—Decree  of  Distribution— Incobpobation 
OF  Pbovisigns  of  Will. 

In  making  a  decree  of  distribution,  a  court 
may  incorporate  tlicreio  the  provisions  of  the 
will,  or  an  agreement  entered  into  between  the 
heirs,  which  is  called  to  the  attention  o{  the 


court  with  a  view  of  having  It  incorporated  in 
the  decree,  and  the  court  may,  by  express  terms 
or  by  apt  reference  thereto,  incorporate  said 
will  or  agreement  in  the  decree  so  as  to  coosti* 
tute  it  a  portion  of  its  distributive  terms. 

(Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  ||  1298-1302.] 

10.  Evidence  «=»386(2)  —  Eztbahboos  Btx< 

DENCE. 

Where  the  will  and  a  contract  between  the 
heirs  were  by  express  reference  incorporated  in 
a  decree  of  distribution,  tbey  were  admissible  as 
part  of  the  decree  in  an  action  involving  a  con- 
sideration of  the  decree,  and  were  oot  inadmissi- 
ble as  matters  extraneous  to  the  terms  of  the 
decree  and  modifying  or  changing  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 

Cent  Dig.  i  1699.] 

11.  Deeds  ^211(2)— Evidence. 

In  an  action  to  reform  a  contract  of  pur> 
cbase  and  a  deed  and  to  quiet  plaintifTs  title  to 
the  land,  evidence  held  to  support  the  court's 
finding  that  the  parties  intended  to  have  the  in- 
struments show  that  defendant's  intestate  bad 
only  a  life  Interest  in  an  undivided  half,  the 
same  at  her  death  to  pass  to  plaintilT. 

[Ed.  Note.^or  other  eases,  sea  Deeds,  Gent 
Dig.  S  648.] 

Department  2.  Appeal  from  Superior 
Court  Orange  County;  Z.  B.  West,  Judge.- 

Action  by  Cbarlle  L.  Horton  against  Theo- 
dore A.  Wlnblgler,  administrator.  From 
jodgmeot  for  plalntltE  and  order  denying  a 
new  trial,  d^endant  appeala.  Affirmed. 

F.  G.  Spencer,  of  Anaheim,  and  A.  J. 
Mitchell,  of  Los  Angeles,  fi>r  appellant.  Tip- 
ton &  Gailor,  of  Lo8  Angeles,  for  respondent 

LORIGAN,  J.  This  action  was  for  a  de- 
cree reforming  a  contract  of  purchase  nnd 
a  deed  to  30  acres  of  land  In  Orange  county 
made  and  executed  to  plaintiff  and  the  in- 
testate In  her  lifetime,  and  further  quieting 
the  title  of  plaintiff  to  said  land  against  the 
estate  of  said  decedent 

There  was  no  conflict  In  the  evidence  !n 
the  case.  It  was  all  produced  by  plaintiff. 
Certain  facts  are  as  follows:  Plaintiff  is 
the  only  son,  and  decedent  was  the  mother 
of  Minnie  W.  Horton.  Mrs.  Horton  died 
testate  S^tember  23,  1909,  several  years  be- 
fore her  mother,  and  by  her  will  bequeathed 
to  the  latter  certain  personal  effects,  a  month- 
ly allowance  to  be  charged  against  certain 
described  real  estate,  and  also  "one-half  of 
all  the  money  •  •  •  of  which  I  may  die 
possessed  to  have  and  enjoy  for  and  during 
her  life."  The  plaintiff  was  bequeathed  the 
other  half  of  the  estate  absolutely,  and  was 
also  the  residuary  devisee  on  the  death  of 
his  grandmother  of  the  half  of  the  estate  In 
which  she  was  left  a  life  Interest.  The  will 
of  Mrs.  Horton  was  admitted  to  probate 
and  administered  upon  by  the  plaintilT. 
Pending  the  administration,  and  on  December 
19,  1909.  the  plaintiff  and  said  L-ucy-  J. 
Brown,  his  grandmother,  entered  into  a  writ- 
ten contract  with  .one  William  Warner  to 
purchase  from  him  the  SO  acres  of  land 


«ss>For  other  cbsos  see  same  topio  and  KaT-NVlCBB3l  in  sU  Ki^'Moinbered  DlgMU  and  lBd«»a 
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hm  In  question  for  18,000,  payable  In  cer- 
tain Installmenta,  the  last  of  which  was  to 
be  paid  on  Janoary  1,  1911.  when  they  were 
to  receive  a  deed  to  the  property.  While  the 
■draintstrattCMi  of  the  estate  of  Mrs.  Horton 
was  stUl  pending,  and  on  Septonber  12, 1010, 
mid  Lncy  J.  Brown  and  plaintiff,  as  benefl- 
dariea  under  the  will  of  said  Mrs.  Horton. 
made  an  agre«nent  which  was  filed  In  the 
mate,  whereby  it  was  mutually  agreed  be- 
tween them  that  said  Lucy  J.  Brown  should 
take  under  the  said  will  one  half  of  the 
luonoya  of  the  estate  **to  use  and  enjoy  dur 
her  life,"  all  the  fomitnre  and  personal 
^ects  absolutely,  and  that  her  chilm  to  $00 
a  Dontb  should  be  waived;  that  plaintiff 
should  take  the  other  half  of  the  moneys  his 
aotber  died  possessed  of  and  certain  real 
property  In  the  city  of  Los  Angeles  and  In 
tbe  state  of  Washington.  Within  the  same 
nooth  that  this  agreement  between  plain- 
tiff and  Mrs.  Brown  was  made,  a  decree  of 
^ilhatl<Hi  in  the  estate  of  Mrs.  Horton  was 
entered,  wber^y  there  was  distributed  to 
liis.  Brown  one-half  of  $10,395.71  cash  in  the 
bands  of  plalntifT.  as  executor,  and  certain 
personal  ^ects,  and  the  rest  of  the  estate 
was  distributed  to  the  plaintiff.  The  par- 
ticnlar  terms  of  this  decree  of  dlstrlbutltxi 
win  be  subsequmtly  referred  to  when  we 
are  discussing  a  question  respecting  its  ef- 
fect which  is  involved  on  this  appeaL  After 
tbe  entry  of  the  decree  of  distribution,  and 
00  February  21,  IQll,  In  consummation  of 
tbe  contract  with  him,  Wagner  made  a  deed 
to  plaintiff  and  Mrs.  Brown,  of  tbe  30  acres 
hivolved  In  this  action  (the  installment  pay- 
ments having  been  completed  under  the  con- 
tract). It  was  an  ordinary  grant,  bargain, 
and  sale  deed  running  to  both  said  grantees, 
tbelr  heirs  and  assigns,  and  expr»slng  a 
nomlnai  consideration  of  $10.  It  furth«-  ap- 
pears that  Mrs.  Horton,  Mrs,  Brown,  and 
plaintiff  came  from  SVxas*  and  lived  to- 
gether at  the  Iwroe  of  Mrs.  Horton  until  her 
death.  Thereafter  Mrs.  Brown  lived  with 
Irtaintiff  and  his  family.  Mrs.  Brown  had 
DO  property  when  she  came  to  California, 
and  all  she  acquired  subsequently  (elimiuat- 
hig  for  tbe  present  tbe  Interest  from  Wagner 
to  herself  and  plaintiff)  was  what  she  re- 
ceived by  virtue  of  tbe  will  of  Mrs.  Horton— 
Prfuc^ially  the  life  interest  in  this  money. 
Tbe  purchase  of  this  30  acres  was  n^tlated 
for  by  plaintiff  while  he  was  executor  of 
the  estate  of  bis  mother,  pending  the  admin- 
istration and  after  a  conference  with  Mrs. 
Brown  about  its  purchase,  at  whldi  time  Mrs. 
Brown  told  him  to  do  as  he  saw  fit  and  use 
his  own  Judgment.  He  thongbt  it  advisable 
to  purdutse,  and  both  hims^  and  Mrs. 
Brown  made  the  contract  with  Wagner  to  do 
■0^  and  the  payments  aggregating  $8,000  were 
made  solely  from  the  funds  of  the  estate  of 
Mrs.  Horton  in  the  hands  of  plaintiff  as  ad- 
nlnistrabnr  of  her  estate. 

Mra.  Brown  died  October  27,  1011,  Intes- 
tate. Letters  of  administration  were  issued 


to  the  defendant,  who  Is  asserting  in  behalf 
of  -her  estate  a  claim  to  an  imdivided  half 
interest  in  the  30  acres  ot  land.  Plaintiff 
brings  this  action,  his  complaint  b^ng  based 
on  two  counts ;  upon  one  be  seeks  a  refmrma- 
tion  of  the  contract  of  punAase  and  deed; 
on  the  other  to  quiet  title  to  the  property. 
In  that  relating  to  the  r^ormatlon  of  the  In- 
stmments,  after  alleging  the  facts  above  re- 
cited as  far  as  pertinent  to  the  cause  of  ac- 
tion, plaintiff  farther  alleged  that  the  con- 
tract of  purchase  of  this  land  made  between 
Wagner  and  'himself  and  Mrs.  Brown  did 
not.  In  truth  or  in  foct.  state  the  real  inten- 
tion of  the  parties,  in  that  no  mention  is 
mode  therein  that  said  Lucy  3.  Brown  was 
to  have  but  a  life  estate  only  in  said  property, 
and  that  it  was  intended  at  the  time  between 
plaintiff  and  Mrs.  Brown  that  said  contract 
should  contain  a  stipulation,  in  substance, 
"that  as  to  Lucy  J.  Brown  a  life  interert 
only  in  the  undivided  one-half  of  the  prop- 
erty herein  described  and  on  her  death  the 
same  to  pass  to  Charlie  L.  Horton**;  that 
said  stipulation  was  omitted  by  the  mutoal 
mistake  of  said  plaintiff  and  said  Lvcy  J. 
Brown,  deceased.  It  Is  then  ftirther  alleged 
as  to  the  deed  from  Wagner  to  himself  and 
Mrs.  Brown  that  the  same  mistake  was  made 
by  the  mutual  mistake  of  said  parties;  that 
In  tbe  said  deed  to  plaintiff  and  Mrs.  Brown 
there  was  omitted  the  same  stipulation  as 
aforraaid. 

l^e  other  count,  as  stated,  cmtained  alle- 
gations under  whIcA  plaintiff  se^s  to  have 
his  title  to  said  premises  quieted.  The  prayer 
Is  for  a  reframatton  of  the  contract  and 
deed  to  oonfonn  to  tbe  alleged  Intentldh  of 
the  parties  and  for  a  decree  quieting  title. 
Detoidant  demurred  generally  and  spedall; 
to  the  complaint,  and,  his  demurrer  being 
overruled,  answered,  denying  the  principal 
allegations  of  the  complaint.  The  court  made 
findings  and  a  decree  in  favor  of  i^lntlff.  re- 
forming the  contract  and  deed  and  quieting 
the  title  of  idalntlff,  and  this  appeal  Is  from 
the  Judgment  and  an  order  denying  the  mo- 
tion of  defendant  for  a  new  trial. 

As  grounds  for  a  reversal  appellant  claims 
that  the  court  erred  in  overruling  his  demurs 
rer  to  the  complaint;  erred  also  In  the  ad- 
mission of  evidence;  and  It  Is  further  as- 
serted that  the  evidence  does  not  austain  cer- 
tain of  the  findings. 

[1-31  As  to  the  demurrer  the  only  points 
urged  by  appellant  In  presenting  his  demur- 
rer In  the  trial  court  which  we  think  call 
tor  any  consideration  are  that  there  is  no 
aUegatlon  in  the  complaint  of  an  agreement 
entered  iota  between  plaintiff  imd  Mrs. 
Brown  In  her  lifetime  wh«i  the  contract  and 
deed  were  made  that  there  should  be  In- 
serted therein  a  clause  limiting  the  Interest 
of  said  Mrs.  Brown  to  a  life  interest  with  re- 
mainder over  to  plaintiff.  Hie  argument  is 
that  If  there  was  no  such  agreement,  then 
there  could  be  no  mutual  mistake  upon  whldi 
a  reformation  of  tbe  Instruments  could  be 
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based.  It  is  further  contended  that  the  ref- 
ormatioa  of  the  contract  and  deed  were 
separate  causes  of  action  whlt^  sbould  bare 
been  separately  stated,  but  were  not,  and 
bence  the  demurrer  which  made  this  particu- 
lar point  should  have  been  sustained  on  that 
ground.  As  to  the  Srst  claim  that  there  is 
no  allegation  that  plaintiff  and  Mrs.  Brown 
did  agree  to  any  terms  or  stipulations  to  be 
inserted  in  the  deed  as  to  their  Interest  in 
the  land,  it  is  quite  apparent  that  there  Is 
no  specific  allegation  to  that  effect.  The  most 
direct  allegation  is  that,  when  the  prop- 
erty was  purchased — 

"it  was  iatemlcd  at  the  tim^  between  the  said 
Lacy  J.  Brown  and  the  plaintiGf  that  the  said 
contract  should  contain  the  following  stipulation 
'that  as  to  Lucy  J.  Brown  a  life  interest  only  in 
and  to  the  imdivided  one-half  of  the  property 
herein  described  and  at  her  death  the  same  to 
pass  to  Charlie  L.  Horton.' " 

When  a  court  of  equity  is  authorized  to  re- 
form a  contract  at  all,  so  as  to  Incorporate 
therein  provisions  claimed  to  have  been  omit- 
ted in  Its  execution  though  Intended  by  the 
parties  to  have  been  Inserted,  In  order  to  In- 
voke such  Jurisdiction  It  must  be  pleaded  as 
a  fact  that  there  was  an  agreement  between 
the  parties  that  the  provision  or  term  omit- 
ted should  have  been  contained  in  the  ex- 
ecuted Instrument  But  it  Is  not  necessary 
that  it  shall  be  alleged  in  direct  terms  that 
such  an  agreement  was  made.  The  require- 
ment  of  pleading  will  be  met  If  It  appears 
reasonably  and  fairly  from  matters  stated  In 
the  complaint  and  the  language  used  repre- 
senting them  that  In  effect  such  an  agreement 
is  alleged.  The  complaint  here  alleged  that 
the  purchase  of  the  property  was  made  pend- 
ing the  administration  of  the  estate  of  Mrs. 
Horton  with  the  funds  of  her  estate,  the  nse 
only  of  one-half  of  which  Mrs.  Brown  was  to 
hare  for  life,  with  absolute  property  therein 
to  pass  to  plaintiff  upon  her  death.  This  lim- 
itation in  the  Interest  of  Mrs.  Brown  In  sncta 
funds  Oif  the  estate  was  not  one  of  agreement 
between  plaintiff  and  herself,  but  was  Impos- 
ed by  the  will  of  her  testator.  Her  Interest 
in  it  codld  tiot  extend  further,  and  when  she 
with  plaintiff  invested  the  funds  of  the  estate 
In  the  property  in  question,  It  would  only  be 
natural  that  as  part  of  the  agreement  in  pur^ 
chasing  the  property  It  should  be  agreed  and 
understood  that  the  Interest  of  Mrs.  Brown 
therein  would  be  limited  by  the  interest 
which  she  had  In  the  funds  which  die  was 
investing  ^ereln,  a  life  Interest  In  one-half. 
We  refer  to  these  allegations,  not  as  assum- 
iQg  that  they  amount  to  an  allegation  of  an 
explicit  agrmment  between  plaintiff  and  Mrs. 
Brown  when  the  property  was  purchased  as 
to  the  interest  each  shonld  take  therein  and 
the  stipulations  respecting  it  to  be  Inserted 
In  the  Instrument,  but  as  bearing  on  the  lan- 
guage of  the  auction  quoted  above  "that  it 
was  intended  at  the  time  between  the  said 
Lucy  J.  Brown  and  the  plaintiff  that  the 
contract  should  contain,"  etc.  It  is  contend- 
ed that  'intention"  Is  not' equivalent  to  an 
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"agreement"  But  whether  It  Is  or  not  de- 
pends on  the  connection  in  which  It  Is  used. 
Such  use  will  often  make  the  one  word 
equivalent  in  meaning  to  the  other.  So  it  is 
here.  The  allegation  is  not  that  there  was 
an  Intention  simply  on  the  part  Of  plaintiff 
or  Mrs.  Brown  that  the  contract  sbould  con- 
tain a  certain  stipulation,  but  that  an  inten- 
tion had  been  reached  between  them  at  the 
time  of  the  contract  that  the  contract  should 
contain  such  stipulation.  An  alleged  Inten- 
tion between  them  that  a  specified  provision 
should  be  placed  in  the  contract  could  only 
mean,  giving  the  language  its  ordinary  mean- 
lug,  that  as  a  result  of  a  consideration  of  the 
matter  between  the  parties  It  was  agreed  or 
understood  that  the  contract  should  contain 
the  specified  provision,  and  that  construction 
suffideatly  meets  the  objection  of  appelant. 

[4]  On  the  other  point  that  there  were  two 
separate  causes  of  acUon  for  reformation  of 
instruments — one  for  reformation  of  a  con- 
tract; one  of  a  deed — which  were  not  sepa- 
rately stated.  There  was  but  one  cause  of 
action,  based  upon  mutual  mistake.  The  con- 
tract for  the  purchase  of  the  prop^ty  sup- 
plemented by  a  deed  thereto  were  only  parts 
of  the  one  transaction,  namely,  the  purtdiaae 
of  the  land.  There  was  but  one  set  of  facts, 
and  these  as  to  this  mutual  mistake  alleged 
In  the  complaint  applied  to  this  entire  trans- 
action. It  constituted  one  mutual  mistake, 
consisting  of  an  omission  from  the  written 
Instruments  of  a  provl^on  a^ved  on  to  be 
inserted  as  to  the  extent  of  the  interest  the 
parties  should  take  under  the  instruments. 

[6]  As  to  the  alleged  errors  in  the  admis- 
sion of  evidence.  It  was  proper  ft>r  the  court 
to  admit  in  evidence  the  answer  of  the  plain- 
tiff as  to  his  intention  relative  to  the  inter- 
ests whldi  the  respective  parties  shonld  have 
In  the  property  and  which  shonld  be  Inserted 
In  the  contract  and  deed.  Mrs.  Brown  had 
only  a  life  Interest  in  the  nse  of  the  money 
which  went  into  Its  purchase  price.  The  own- 
ership of  the  fund  subject  to  such  life  use  was 
in  the  plaintiff.  Mrs.  Brown,  by  consenting 
to  the  investing  of  the  money  in  wbfch  she 
had  only  a  Uf6  interest  in  this  land,  conld 
not  acquire  a  greater  Interest  therein  than 
her  Interest  in  the  funds  entitled  her  to,  un- 
less it  was  the  intention  of  the  plaintiff  that 
she  shonld  take  it  While  It  is  true  that  the 
Intention  of  the  plaintiff  alone  is  not  a  con- 
trollli^  foctor  in  the  c&ae,  but  that  it  musi 
appear  that  some  agreement  or  understand- 
ing existed  Ijetween  hinu^f  and  his  grands 
mother  disclosing  a  mutual  Intentltm  on  th^ 
part  to  have  the  written  instrument  contain 
the  alleged  conditions  which  it  Is  claimed 
were  omitted,  sUIl,  when  one  of  the  questions 
In  the  ctmtroversy  was  whether  Mrs.  Brown 
was  to  have  a  greater  interest  in  the  land 
to  be  purchased  than  she  had  in  the  pnrdiase 
money  to  be  invested  In  It,  we  think  it  was 
proper  to  allow  the  evidence  of  the  intention 
of  plaintiff  on  that  point,  as  his  intention 
was  necessary  to  effect  a  gift,  and  to  be  con- 
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ddered  In  connection  with  atl  the  oUier  erl* 
dence  tendered  to  abow  mutual  intention  and 
a  mutual  mistake;  Appellant  contends  that 
tUs  intoitlon  of  ttie  pOalntUf  was  the  only 
crldenco  relied  on  by  him  as  showing  mutual 
luistate,  but  whether  it  was  or  not  la  not  the 
qoestlon  tam  to  be  considered,  but  cmly  the 
admissibility  of  the  evidence.  Wh^h»  there 
was  any  further  evidence  or  not  to  sustain 
the  finding  will  be  considered  further  along 
la  Its  i^ace. 

II,  7]  It  la  Airther  claimed  that  the  court 
erred  in  allowing  the  attorney  for  plaintiff- 
In  the  settlement  of  the  estate  of  Ulnnle 
W.  Horton,  deceased,  and  who  prepared  the 
cmtract  between  plaintiff  and  Mrs.  Brown  as 
to  the  interests  they  should  take  upon  the 
distribution,  and  who  further  E»r^ared  the 
decree  of  dl^butlon,  to  testify  as  to  what 
was  bitended  by  the  terms  of  these  rarlous 
iiistniment&  He  testified,  over  the  objection 
of  defendant,  that  the  contract  was  not  in- 
tended to  change  the  diqro^tlon  under  the 
will,  nor  did  Uie  decree  of  dlatrlbutkm  lnt«id» 
to  distribute  to  Urs.  Brown  a  greater  estate 
or  to  plaintiff  a  lesser  estate  than  Was  glren 
by  the  terms  of  the  will.  This  evidence  was 
not  admlsslUe.  The  will  and  the  contract 
and  the  decree  of  distribution  all  spoke  for 
themselves,  if  Hie  two  former  were  entitled 
to  be  eon^dered  at  all  In  con^rulng  the  de- 
cree of  dlstrtbutlon.  There  was  nothing  am- 
biguous or  uoeertaln  in  bjoj  of  the  terms  of 
these  instruments  which  required  extraneous 
evidence  to  explain  them.  But  white  It  was 
error  to  admit  this  testlnumy.  It  was  barm- 
less  error  if  the  will  and  contract  were  prop* 
criy  admitted  by  the  court  in  connection  with 
the  decree  of  dlrtrlbntlon.  This  Is  a  Question 
for  later  con^deratlon. 

[1]  Bvidmoe  was  admitted,  over  the  ob- 
jection of  dtf<«idant,  of  declarations  made  by 
Mrs.  Brown  after  the  execution  of  the  deed 
to  lAalntlff  and  herself,  and  while  they  were 
botii  In  possession  of  the  pn^>erty,  that  the 
pn^>erty  would  belong  to  plaintiff  after  her 
death ;  that  she  often  spoke  <a  her  Interest 
Id  it  being  simply  a  life  interest,  and  similar 
dedaratkna.  Such  declarations  were  clearly 
admissible  under  snbdh'islons  2  and  4  of  sec- 
tkm  1870  of  the  Code  of  Civil  Procedure  as 
declarations  of  a  deceased  person  against  her 
Interest  in  respect  to  her  real  property. 

The  last  point  made  by  appellant  Is  that 
the  evidence  Is  InsnlHctent  to  sustain  certain 
of  the  findings  which  relate  to  the  decree  qui- 
eting  title  of  plaintiff  to  the  land.  The  court 
found  that: 

PlaintifE  "now  and  ever  since  the  death  of 
Lncy  J.  Brown  has  been  the  owner  in  fee  of  the 
real  property  described  in  plaintifFa  complaint, 
and  that  the  estate  of  Lncy  J.  Brown  is  not  the 
owner  of  an  undivided  one- half  interest  there- 
in." 

Further: 

"That  said  estate  of  Minnie  W.  Horton  was 
distributed  in  accordance  with  said  will  and  the 
contract  entered  into  by  the  plaiDtiff  and  said 
Ldcjt  J.  Brown,  and  provided  by  its  terms  that 


said  Lucy  J.  Brown  should  take  a  life  interest 
only  in  and  to  one-balf  of  said  real  estate  dis- 
tributed to  her  *  •  *  and  that  by  the  terms 
of  said  will  and  contract  and  decree  of  distriba- 
ti<m  the  said  Lucy  j.  Brown,  now  deceased,  ac- 
quired a  life  estate  only  in  and  to  said  real  prop- 
erty described  herein." 

This  claim  of  appellant  Is  based  solely  tm 
the  construction  which  he  dalma  must  be 
given  to  the  decree  of  distribution  In  the  es- 
tate of  Minnie  W.  Horton.  His  claim  Is  that 
the  only  distributive  language  in  the  decree 
provides  for  a  plain,  distinct  and  unequlvoca- 
ble  distribution  "of  one-half  of  all  the  mon- 
eys on  hand  to  the  said  Lucy  J.  Brown, 
*****  that  no  limitatioa  to  the  use  at  sudi 
moneys  for  life  Is  prescribed  in  the  ieetee  as 
to  the  Interest  or  share  given  to  said  Lucy  J. 
Brown  in  said  money,  but  that  It  Is  given  to 
her  absolutdy;  and  with  mnbh  Inslstntce 
appellant  asserts  that  t3ie  clause  above  quoted 
must  be  taken  segregated  from  other  parts  (tf 
the  decree  and  ooiidd««d  1^  itself,  and  that, 
so  considered,  it  must  be  construed  as  de- 
claring an  absolute  ownership  In  Mrs.  Brown 
of  one-half  of  said  money.  But  the  error  in 
the  contention  of  appellant  lies  In  K^dng  un- 
due stress  on  this  particular  distributive 
dause  and  Ignoring  other  iwovislons  ot  the 
decree  intimately  connwted  vrith  and  const!- 
tntlng  an  Important  part  of  its  distributive 
terms.  As  we  have  shown,  the  will  ot  Mrs. 
Hortcm  gave  Mrs.  Brown  the  use  of  me-halC 
of  the  moneys  she  died  possessed  of  uid  the 
subsequent  ccmtract  between  plaintiff  and 
Mrs.  Bnmn,  after  extingtdshlng  some  right 
under  the  will  to  which  she  would  otherwise 
be  entitled,  declares  that  she,  Mrs.  Brown, 
"selects  and  elects  to  take  under  said  will 
one-half  of  the  money  ft>r  life'*  and  certain 
other  pers<»ial  effects  at  the  deceased  abso- 
lutely. 

Now.  In  the  petlticm  for  a  decree  of  distri- 
bution the  terms  of  the  will  are  set  fbrth,  and 
the  agreement  between  plaintiff  and  Mrs. 
Brown  aforesaid  as  to  the  method  in  whldi 
the  estate  should  be  dlsbibuted  to  them  Is 
also  set  forth,  and  distribnticm  la  then  asked 
to.  be  glvoi  und»>  said  will  and  agreement 
and  in  the  decree  of  disMbutlon  It  is  recited 
"that  in  pursuance  of,  and  according  to  the 
last  will  of  said  deceased,  the  agre«nents  of 
the  heirs  and  legatees,  and  deeds  and  convey- 
ances oa  flle  herein,  the  said  property  Is  dis- 
tributed as  ffrilows.  to  wit,'*  followed  by  the 
distributive  clause  in  favcw  of  Lucy  J.  Brown 
of  one  half  of  the  money  of  the  estate  In  the 
terms  relied  on  by  ai^Uant  and  the  other 
half  of  the  money  to  plaintiff,  together  with 
c^aln  real  estate. 

[I,  IB]  In  making  a  decree  of  distribution  a 
court  may  Incorporate  the  provisions  of  the 
will  therein  m  a  cwtract  or  agre«nent  Al- 
tered into  between  the  hdrs  and  whidi  is 
called  to  the  attention  of  the  court  with  a 
view  of  having  it  incorporated  in  the  decree; 
and  the  court  may,  by  express  terms  or  by 
apt  r^rence  thereto,  incorporate  said  will 
or  contract  In  the  decree  so  as  to  constitute  It 
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a  portion  of  Its  dlstrlbutiTe  terms.  This  Is 
what  was  done  In  the  decree  of  distribution 
under  conslderatlMi.  The  court  Incorporated 
the  will  and  the  contract  between  plaintiff 
and  Mrs.  Brown  as  to  the  respective  Interests 
which  each  should  take  on  distribution,  and 
pursuant  thereto  made  distribution  according- 
ly. When  a  necessity  arose  thereafter  to 
construe  said  decree,  the  court  was  not  limit- 
ed to  a  consideration  of  the  particular  provi- 
sion of  it,  as  claimed  by  appellant,  but  it  was 
the  duty  of  the  court  to  look  to  the  will  and 
the  contract  whi(di  were  made  a  part  of  the 
decree,  together  with  the  other  terms,  in  or- 
der to  ascertain  Just  what  the  terms  of  the 
distribution  were,  because  the  distribution  as 
declared  by  the  court  was  In  accordance  with 
the  provisions  of  the  will  and  the  agreement 
of  the  heirs.  This  declaration  and  reference 
to  the  will  and  agreement  made  them  a  part 
of  the  decree  as  effectually  as  though  set 
forth  in  it  The  court  was  not,  as  appellant 
asserts,  allowing  the  admission  of  the  will 
and  contract  as  matters  extraneous  to  the 
terms  of  the  decree  tor  the  purpose  of  modi- 
fying or  changing  the  decree  of  distribution. 
The  court  was  admitting  these  instruments, 
whl<^  were  in  effect  part  of  the  decree  of  dis- 
tribution because  referred  to  therein  and  de- 
clared to  be  the  basis  of  the  decree  Itself,  not 
to  modify  It  or  change  It  la  any  particular, 
but  for  the  purpose  of  construing  it  in  its 
entirety  and  determining  just  what  was 
meant  by  all  its  distributive  provisions.  The 
right  of  the  court  to  incorporate  provisions  of 
a  will  or  agreement  by  express  reference  in 
a  decree  of  dlstributl<Mi  and  thereafter  In  an 
action  Involving  a  oonslderatltm  of  the  tiecree 
to  resort  to  said  will  and  agreement  as  part 
of  the  decree  In  ctmstrulng  its  terms,  as  was 
dMie  In  this  case.  Is  well  Bettle<l  in  this  state. 
Goldtree  r.  Thompson,  79  Cal.  613,  22  Pae 
00;  Goad  t.  Montgomery,  110  Cal  552,  61 
Pa&  681,  63  Am.  St.  Rep.  145;  McCloud  v. 
Hewlett,  135  Cai.  361,  67  Pac.  333. 

[11]  An  attack  is  made  also  on  a  finding 
respecting  the  second  cause  of  action.  It  is 
alle^d  in  the  complaint  and  found  by  the 
court  that  when  the  contract  of  purchase  was 
entered  Into  and  the  deed  to  the  property  8ut>- 
sequently  made  it  was  the  intention  of  the 
parties  to  have  the  said  Instruments  show 
that  as  to  Lucy  J.  Brown  she  was  to  have 
only  a  life  estate  in  an  undivided  half  inter- 
est thereof,  the  same  at  her  death  to  pass  to 
plaintiff.  Appellant  claims  that  this  finding 
is  not  sustained  by  the  evidence.  The  only 
evidence  <m  the  subject  was  that  produced 
by  the  plaintiff.  It  was  not  voluminous, 
and,  the  matter  being  of  a  private  nature 
in  which  the  plaintiff  and  Mrs.  Brown  were 
alone  interested  and  she  dead,  It  would  hard- 
ly he  expected  to  be  otherwise.  But  even 
under  these  conditions  we  are  satisfied  there 
was  sufficient  warrant  tor  the  finding.  When 


this  transaction  to<A  place  Mrs.  Brown  had 
□0  means  of  her  own.  All  she  had  was  a 
life  Interest  In  the  money  which  on  her  part 
went  into  the  purchase  of  her  half  Interest 
in  the  property.  Upon  the  Investment  of 
such  funds  she  could  not,  without  the  con- 
sent of  plaintiff,  have  acquired  any  greater 
Interest  in  the  land  than  a  life  Interest,  with 
a  right  in  the  plaintiff  to  take  the  property 
on  her  death.  This  was  true  because  her 
Interest  or  the  money  Invested  by  her  or 
Its  proceeds,  together  with  the  ultimate  right 
of  the  plaintiff  thereto  on  her  death,  was 
fixed  by  the  terms  of  the  decree  of  dis- 
tribution under  whldi  she  received  the  mon- 
ey fOr  her  use  during  her  natural  life.  No 
action  on  her  part  oould  enlarge  her  Inter- 
est in  those  funds  or  In  the  property  pur- 
chased thereby.  So  tbat.  In  the  absence  ot 
any  evidence  that  the  plaintiff  and  Mrs. 
Brown  Intended  to  hold  the  real  property  pur- 
chased under  any  other  or  different  terms 
than  they  held  the  money  derived  from  the 
^estate  of  Mrs.  Horton  which  went  Into  Its 
purchase^  the  Inference  would  naturally  be 
tbat  they  did  not  Add  to  this  the  testimony 
of  the  plaintiff  that  It  was  the  intention  of 
blmself  and  his  grandmother  when  they 
bougbt  the  property  to  act  In  accordance  with 
his  mother's  will ;  that  the  grandmother  have 
a  life  estate  or  a  life  legacy  in  It,  and  at  her 
death  it  was  to  revert  to  plaintiff ;  that  plain- 
tiff did  not  Intend  to  make  a  gift  to  his  grand- 
motber  of  any  interest  in  it ;  that  his  grand- 
mother's intention  and  Ids  Intention,  as  ha 
declared,  were  tbat  she  should  have  onlj  a 
life  interest  in  the  Bam&  After  Qie  pardiase 
of  the  property,  and  while  both  imrties  were 
in  possessloo  on  several  occadona,  the  grand- 
mother declared  that  on  her  death  the  pn^ 
erty  would  belong  to  plaintiff ;  that  she  often 
spoke  her  baring  but  a  life  Interest  in  it; 
that  it  did  not  make  any  difference  as  to  ex- 
penditures made  by  him  on  the  ranch,  as  the 
property  would  all  go  t»  him  on  her  death. 
Taking  into  cwsideratiMi  that  the  grandmoth- 
er only  had  a  life  interest  in  the  fund  invest- 
ed in  the  real  pr<^rty,  that  she  never  claim- 
ed any  other  or  different  interest  In  It  tlian 
a  life  estate,  together  with  the  testimony  of 
plaintiff  as  to  what  was  intended  by  himself 
and  his  grandmother  as  to  the  Interest  she 
should  take  In  the  property,  the  court  was 
warranted  in  finding  that  It  was  the  inten- 
tion under  the  contract  and  deed  to  convey 
to  her  a  life  Interest  only,  and  that  the  omis- 
sion to  have  said  conveyances  so  declare  was 
a  mutual  mistake. 

We  have  examined  al!  the  iwlnts  made  for 
a  reversal  which  we  think  merit  attention, 
and,  finding  no  reason  for  disturbing  the  or- 
der and  judgment,  they  are  affirmed. 

We  concur:  MBLVIN.  X;  HSNSHAW,  J. 
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BROWN  T.  SUPERIOR  COURT,  LOfi  AN- 
GEUBS  COUNTY,  et  aL   (U  A.  614».> 

(8a prone  Court  <tf  California.   Mar  10>- 1917.) 

L  APPEAI,  AMD  BBBOR  9=9607(1)— TUN SCRIPT 

—Time. 

PilinK  of  a  DOdce  within  the  time  prescribed 
Code  Civ.  Proc.  {  953a,  is  essential  to  one's 
rvht  to  have  prepared  a  itenographic  transcript 
for  use  in  support  ot  an  appeal. 

[Ed.  Notfc— For  other  cases,  see  Appeal  and 
Error,  CenL  I>ig.  S  2665.] 

L  Appeal  and  Error  €=36070)— Transcript. 

Under  Code  Civ.  Proc.  |  953a,  providins 
Uiat  when  appellant  desires  to  have  the  record 
presented  other  than  by  printed  record  be  shall 
file  with  the  clerk  a  certain  notice  within  ten 
dajs  after  entry  of  the  judgment,  order,  or  de- 
cree, or  if  a  proceeding  oa  motion  for  new  trial 
be  pendinj!  within  ten  days  after  notice  of  deci- 
■ion  denyinK  said  motion  or  of  other  termination 
thereof,  although  no  written  notice  was  given 
petitioser  of  the  decision  denying  a  motion  for 
a  new  trial,  if  he  had  actual  knowledge  of  the 
decision  at  the  time  it  was  made,  he  would  have 
only  ten  days  from  decision  to  file  his  motion 
twe  preparation  of  stenographic  tranacript. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2666.] 

&  Appeal  aitd  Bkbok  •ssaOTd)— Tikaiibcizft 
— Tuie. 

Minntea  of  the  court,  reciting  that  motlrai 
for  new  trial  came  on  regularly  to  be  heard,  Y, 
tnftearing  as  attorney  for  plaintiff  and  V.  for 
defendant,  f<^owed  by  order  denying  motion, 
was  insuffidcDt  to  show  that  defendant's  attoi^ 
Bcy  had  actnal  notice  of  decision,  and  defend- 
ant's time  for  filiog  notice  for  pre^)aration  of 
transcript  did  not  be£in  to  run  until  notice  of 
the  decision  waa  served. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2665.] 

4.  Appeal  ahd  Erw»  ^166  —  Estoppel  — 

Electior  op  Remedies. 
niat  petitioner  omtemplated  an  appeal  npon 
a  bifl  of  exceptions  under  Code  Civ.  Proc  S  660, 
aad  took  steps  to  obtain  an  extension  for  the 
preparation  tbereof  could  not  deprive  her  of  the 
tight  ^ven  by  sectlMi  9QSa  to  bring  up  tba  rec- 
atd  in  a  different  manner. 

[Bd.  Note^For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  ||  996-1001.] 

In  Bank.  Original  application  by  Edoa  A. 
Brown  for  a  writ  of  mandate  against  the 
Superior  Court,  Los  Angeles  County,  and 
John  H.  York,  Judge  thei-eot.  Granted. 

Artbnr  C.  Vaugban,  of  Los  Angeles,  for 
petitioner.  BUlton  K.  Yoonc,  of  Los  Angeles, 
tot  reupondenta. 

ANGELLOTTI,  C.  J.  This  is  a  proceeding 
la  mandate  to  comp^  the  certification  by  a 
trial  Jadge  of  the  stenographic  reporter's 
transcript,  as  provided  in  section  053a,  Code 
of  Qril  Procedure,  for  use  in  support  of  an 
appeal  prosecuted  by  petitioner  from  a  judg- 
ment rendered  against  her  In  a  case  entitled 
Trt^rical  Investment  Company  v.  Edna  A. 
Brown. 

The  prlndpal  ground  for  the  refusal  of  the 
trial  judge  to  certify  the  transcript  was  that 
the  notice  for  the  pr^>aration  ot  the  same 
was  not  flied  with  the  clerk  of  the  superior 
court  within  the  time  prescribed  by  law. 


The  law  requires  such  notice  to  be  filed 
"within  ten  days  after  notice  of  entry  of  the 
judgmrat,  order  or  decree,  or  if  a  proceeding 
on  motion  for  new  trial  be  pending,  within 
ten  days  after  notice  of  decision  denying  said 
motion,  or  of  other  termination  thereof.** 
Section  068a,  Code  Civ.  Proc. 

[1  ]  It  is  settled  that  the  filing  of  thto  noUce 
within  tlie  time  prescrtbed  Is  essential  to 
one*a  rl^t  to  have  each  a  transcript  pre* 
pared  and  settled.  Estate  of  Keating,  168 
Cal.  113.  110  Pac.  100.  The  notice  wtts  not 
filed  within  ten  days  after  notice  of  entry  of 
the  judgment.  T^ere  was  a  motion  tor  a  new 
trial,  which  was  heard  and  denied  on  July 
17.  1016.  Written  notice  of  this  decision  was 
served  on,  petitioner  on  July  29,  1016,  and 
within  ten  days,  after  such  service  viz.  on 
August  8,  1916,  petUlmer  filed  the  requisite 
notice  with  the  clerk.  As  will  be  observed, 
this  was  more  than  ten  days  after  the  de- 
cision denying  the  motion  was  actually  mad& 
It  Is  claimed  that  petitioner  liad  actual  no- 
tice of  the  dedslon  on  the  motion  for  a  new 
trial  at  the  time  it  was  made,  and  that  where 
such  Is  the  case  written  notice  Is  not  made 
essential  by  the  language  of  this  particular 
statute,  with  the  result  that  her  time  for  fll* 
ing  the  notice  for  preparation  of  the  tran- 
script commenced  once  and  expired  July 
27,  1916. 

[2]  It  waa  held  by  the  court  In  bank  In 
Estate  of  Keating,  158  CaL  109,  110  Pac.  109, 
after  a  most  exhaustive  discussion,  that,  in 
view  of  the  language  of  this  statute,  "actual 
notice  established  by  tatitfactory  evidence  of 
record  will  start  the  statute  In  motion  with- 
out the  service  of  a  formal  written  notice." 
(The  italics  are  ours.)  In  that  case  ttie  filing 
of  a  notice  of  appeal  from  the  order  sought 
to  be  reviewed  was  held  to  be  conclusive  evl< 
dence  that  the  party  knew  of  the  entry  of  the 
order,  and  this  notice  was  taken  as  satisfac- 
tory "evidence  of  record.*'  The  same  con- 
clusion upon  similar  facts  was  reached  by  the 
court  in  bank  In  Fiske  v.  Gosbey,  168  Cal. 
334.  143  Pac.  611.  While  written  notice  is 
not  required  where  actual  notice  exists,  as 
is  established  by  these  decisions,  It  appears 
to  be  equally  well  settled  that  the  actual 
notice  must  be  clearly  shown  by  facts  appeor- 
Ing  In  the  records,  files,  or  minutes  of  the 
court,  such  for  Instance  as  the  filing  by  the 
party  of  a  notice  of  appeal  or  a  notice  of 
intention  to  move  for  a  new  trial,  or  an 
application  for  a  stay  of  execution,  etc.  lu 
such  cases  it  has  sometimes  been  said  by  the 
court  that  by  such  acts  the  party  must  t>e 
held  to  have  waived  written  notice  of  the 
decision.  Such  acts  clearly  show  the  actual 
notice  of  the  decision  which.  It  Is  established, 
renders  the  service  of  written  notice  unneces- 
sary under  the  particular  statute  here  In- 
volved. 

[3]  In  the  case  at  bar,  the  only  material 
record  evidence  Is  fundshed  by  the  minutes 
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of  the  court,  which  show  the  following  entry, 
viz.: 

"Tropical  lavestment  Co..  PIointifE,  v.  EJdna 
A.  Brown,  Defendaat.  The  defcndant'a  motion 
for  a  new  trial  coming  on  regularly  to  be  heard. 
M,  K.  Young,  Esq.,  appearing  as  attorney  for 
plttintiff  and  A.  C.  Vaughn.  Esq.,  for  defendant 
It  is  ordered  that  the  motion  be  and  the  same  is 
hereby  denied." 

There  Is  nothing  In  the  entry  or  on  the 
records  or  files  to  Indicate  that  petitioner  or 
her  attorney  did  any  act  showing  actual  no- 
tice of  this  decision  until.  In  pursuance  of 
the  written  notice  subsequently  served,  the 
notice  for  preparation  of  the  transcript  was 
filed.  We  do  not  think  that  It  may  fairly 
be  held  that  the  mlnuta  entry  clearly  shows 
actual  notice  of  the  decision  to  her  attorney. 
It  Is  entirely  consistent  therewith  that  he 
did  not  have  such  notice.  While  It  shows 
that  he  appeared  on  the  hearing  of  the  mo- 
tion, it  does  not  show  whether  or  not  be  was 
actually  present  when  the  decision  was  ren- 
dered. So  far  as  the  record  shows,  he  may 
or  may  not  have  been  present  at  that  time. 
The  records  falling  to  show  clearly  that  he 
did  have  such  actual  notice,  we  are  of  the 
opinion  that  It  must  be  held  that  time  for 
filing  notice  for  preparation  of  transcript 
did  not  commence  to  run  until  the  notice 
of  decision  was  served,  viz.:  on  July  29, 
1916,  and  that  the  notice  filed  on  August  8, 
1916,  was  In  time. 

[4]  As  to  another  objection  made,  we  are 
entirely  satisfied  with  what  was  said  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate District,  In  the  decision  In  this  pro- 
ceeding, as  follows: 

"It  appears  that  on  August  2d  the  court,  upon 
petitioner's  applicatioo,  made  an  order  extend- 
ing the  time  within  which  to  prepare  a  bill  of 
exceptions  to  be  used  on  appeal ;  and  thiti  fact 
is  urged  aa  a  further  ground  for  the  refusal  of 
the  court  to  certify  the  reporter's  transcript  pre- 
pared in  lieu  thereof.  The  fact  that  on  August 
2d  petitioner  contemplated  an  appeal  upon  a 
bill  exceptions,  as  prescribed  tn  section  650, 
Code  of  Civil  Procedure,  and  took  steps  to  ob- 
tain an  extension  of  time  for  the  preparation 
thereof^  could  not  deprive  her  of  the  right  given 
by  section  968a  in  bnneing  up  the  record  in  the 
manner  there  prescribed." 

There  is  no  other  point  requiring  notice. 
Let  the  peremptory  wilt  of  mandate  Issue 
as -prayed. 

We  concur:  VICTTOR  E.  SHAW,  Judge  pro 
tem.;  SLOSS,  J.;  SHAW,  J.;  MELVIN,  J.; 
HBNSHAW,  J. 


(175  Cal.  136) 

SMITH-BOOTH-USHER  CO.  v,  LOS  AN- 
GELBS  ICE  &.  GOI.D  STORAGE  GO. 
(L.  A.  8867.) 

(Supreme  Court  of  California.   May  16,  1917.) 

1.  EviDBNOB  4=»400^}— BKDUcnoir  TO  Wbii- 
INO— Mebqeb. 
Where  a  contract  for  the  sale  of  a  pump 
was  reduced  to  writing,  nothing  not  found  in  the 
writing,  except  that  whidi  is  presumed  by  law 


from  that  which  is  written,  can  be  conndered>  as 
a  part^f  the  contract. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  1787,  1791,  1703.] 

2.  Saleb  «=3273(1)  —  Sale  fob  Partictjiab 
Pdbpose— Warhantt  of  Fitness— Statute. 

The  warranty  created  by  Civ.  Code,  {  1770, 
providing  that  one  who  manufactures  an  article, 
under  an  order,  for  a  particular  purpose,  war- 
rants by  the  sale  that  it  is  reasonably  fit  for  that 
purpose  became  part  of  the  contract  for  sale 
of  a  pump  by  plaintifi'  acting  as  agent  for  the 
manufacturer;  the  article  being  supplied  for  a 
particular  specified  purpose. 

[Ed.  Kote.— Por  other  cases,  see  Sales,  Cent. 
Dig.  S  772.] 

3.  Sales  "S=>273(1)  —  Wabbantt  of  Fitness 
FOR  Particular  Pubpose—B beach. 

Where jjlaintifif  furnished  a  pump,  under  Qv. 
Code.  S  17fO,  warranting  that  it  waa  fit  to  work 
in  a  normal  well  of  designated  size  and  depth, 
and  to  lift  and  discharge  500  gallons  of  water 
per  minute,  and  the  pump  would  not  do  the  worit 
satisfactorily  simply  because  the  conditions  were 
abnormal,  and  the  well  was  filled  with  loose  sand, 
which  the  operation  of  the  pump  dirtarbed,  there 
was  no  breach  of  warranty. 

[Ed.  Note.— Fcff  other  cases,  see  Sales,  Cent. 
IHg.  i  772.1 

Department  2.  Appeal  from  Sup^Ior 
Court,  Los  Angeles  County;  N.  D.  Aruot, 
Judge. 

Action  by  the  Smlth-Booth-Usher  Com- 
pany, a  corporation,  against  the  Los  Angeles 
Ice  &  Cold  Storage  Company,  a  corporation. 
From  a  judgment  for  defendant  and  an  or- 
der denying  plaintiff's  motion  for  new  trial, 
plaintiff  appeala  Judgment  and  order  re- 
versed. 

William  M.  Hlatt  and  Edward  M.  Selby, 
both  of  Los  Angeles,  for  appellant  Sidney 
J.  Parsons  and  C.  W.  Pendleton,  Jr.,  botta  of 
Los  Angeles,  for  respondent. 

HEXSIIAW,  J.  Plaintiff  sold  a  pump  and 
pumping  apiMratus  to  defendant  under  cir* 
cumstances  hereinafter  related.  It  was  paid 
a  part  of  the  purchase  price,  the  pump  wa» 
Installed,  and  failed  to  give  good  service.  De- 
fendant so  notified  plaintiff,  demanded  a  re- 
turn of  Its  money,  and  requested  a  removal 
of  the  pump,  in  order  that  it  might  install 
one  which  would  perform  the  desired  service. 
Thereupon  plaintiff  brought  this  action  to 
recover  the  unpaid  part  of  the  purchase- 
ptice,  and  defendant  answered,  averring  tliat 
It  purchased  the  pump  under  a  warranty 
that  It  would  deliver  500  gallons  of  water 
per  minute,  and  that  the  pump  In  f^ct  would 
not  deliver  to  exceed  100  gallons  per  minute. 
It  counterclaimed,  seeking  a  return  of  the 
amount  of  the  partial  payment  which  It  had 
made  on  the  purchase  price  of  the  pump 
and  compensation  for  expenditures  to  whlcb 
It  had  been  put  in  Its  efforts  to  overcome 
the  Imperfections  of  the  pump.  The  court 
found  that  the  agreement  between  the  par- 
ties was  that  the  plaintiff  would  deliver  a 
pump  "which  would  furnish  to  said  defend- 
ant not  less  than  500  gallons  of  water  per 
minute" ;  that  the  pump  was  unable  to  fnr- 
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nlsb  more  than  100  gallons  per  minute;  that 
bj  Its  written  contract  plaintiff  warranted 
to  the  ^defendant  that  the  pump  would  be 
reasooablr  fit  for  the  particular  purpose  for 
wbiA  it  was  ordered,  "but  that  the  pump 
manufactured  or  caused  to  be  manufactured 
b7  plaintiff  and  by  plaintiff  delivered  to  de- 
fendant was  not  reasonably  fit  for  said  pur- 
pose"; that  in  executing  the  contract  de- 
fendant relied  upon  the  warranty  of  fitness; 
that  plaintiff  warranted  that  the  pump  which 
it  would  manufacture  and  deliver  "would 
have  a  capacity  of  delivering  to  defendant 
at  least  500  gallons  of  water  per  minute 
from  a  well  of  defendant  located  in  accord- 
sDce  with  the  epeclQcatlons  in  said  written 
contract  contained."  Following  these  find- 
ings, Judgment  was  given  against  plaintiff 
aad  in  favor  of  defendant  on  its  counter- 
daioL 

Hie  question  advanced  by  appellant  for 
determination  is  twofold:  First,  did  it  give 
loch  a  warranty  as  the  court  found,  and, 
second.  If  it  did,  did  the  pump  which  it  fur- 
nlsbed  fall  to  conform  to  the  requirements 
of  the  warranty.  The  facta  are  that  de- 
fendant in  its  business  used  water  from  sev- 
eral wells  upon  its  premises.  In  the  pumping 
ot  these  wells  it  had  been  using  air-lift 
poini^.  It  was  represented  to  it  that  a 
pump  known  as  the  Weber  subterranean 
pump  would  furnish  a  larger  supply  of  wa- 
ter at  less  expense.  The  Weber  subterranean 
pump  was  manufactured  by  the  Weber  Sub- 
terranean Pump  Company  of  New  York,  but 
plaintiff  represented  that  company  as  a  sell- 
ing agent.  The  Weber  subterranean  pump 
operated  by  compressed  air.  The  result  of 
CDDversatlons  was  a  contract  In  writing, 
which,  of  course,  measures  the  rights,  duties, 
and  obligations  of  the  parties.  The  well  in 
which  the  Weber  pump  was  to  be  used  bad 
not  at  the  time  been  dug  by  defendant,  so 
that  the  specifications  referred  to  In  the  find- 
ings could  only  go,  as  will  appear  from  the 
contract  itself,  to  such  matters  as  Its  location 
and  depth.  The  plaintiff  submitted  to  de- 
fendant in  writing  the  following: 

"Aaper  your  request,  we  have  sntnnitted  to 
tbt  Wetwr  Subterranean  Pump  Company  of 
New  ^ork,  three  propositions  as  follows:  Well 
to  be  18  inches  inaide  diameter ;  250  feet  deep; 
location  of  well  SO  feet  from  (air)  .compressor; 
capacity  SOO  gallons  per  minute." 

Then  followed  proposal  A.  based  on  the 
water  level  lowering  during  the  pumping  to  a 
depth  not  exceeding  120  feet  below  the  sur- 
face of  the  ground.  Upon  this  the  offer  con- 
tinued with  a  list  of  materials,  being  mani- 
festly the  necessary  and  component  parts  of 
the  pump  Itself,  concluding  with: 

"All  cut  to  proper  lengths  and  fitted  complete, 
ready  to  erect,  delivered  to  your  plant,  and  one 
competent  man  furnished  to  superintend  and  as- 
riat  in  the  erection  of  same ;  all  for  the  sum  of 
92,086.90." 

Then  followed  proposal  B: 

"Based  ou  water  level  receding  when  pumping 
500  gallona  per  minute  not  to  exceed  150  feet 
below  surface  oi  ground,  the  equiiiment  would 


remain  the  same  (as  under  proposal  A)  with  the 
exception  of  neoteserily  added  casing  to  place 
the  valves  at  the  greater  depth,  the  total  addi- 
tion of  cost  of  material  for  this  purpose  being 
$118.60.  There  would  be  required  for  this  serv- 
ice approximately  615  cubic  feet  of  free  air  per 
minute  delivered  from  the  compressor  at  about 
65  pounds  gauge  pressure," 

This  proposal  B  was  formally  accepted  in 
writing  by  defendant.  In  due  time  the  well 
was  dug  and  the  pump  installed.  From  the 
outset  of  the  operations  of  the  pump  there 
was  trouble,  and  this  trouble  clearly  arose, 
not  from  any  defect  in  the  pump  itself,  but 
from  the;  fact  that  the  well  ended  in  water- 
bearing sand,  and  that  the  action  of  the  com- 
pressed air  disturbed  this  sand  and  forced  it 
into  the  pipes  and  clogged  the  valves,  L'pou 
the  first  occasion  when  the  pump,  after  In- 
stallation, was  removed,  there  were  30  feet 
of  loose  sand  in  the  bottom  of  the  well  and 
4  feet  of  sand  in  the  pump  casing  and  valves. 
The  pomp  Itself  worked  perfectly  saving  for 
this  Impediment  to  Ite  successfnl  operation. 
The  Weber  pump,  which  In  the  principle  of 
its  operation  forced  the  water  upward  by 
compressed  air  at  the  bottom  of  the  well, 
created  a  much  greater  disturbance  of  this 
sand  than  did  the  straight  air  lift  pumps 
which  defendant  theretofore  bad  used  and 
which,  while  they  would  furnish  a  less  aup* 
ply  of  water,  created  much  less  disturbance 
of  the  sand  Itself.  This  fairly  presoits  the 
conditions  as  shown  by  the  evidence. 

[1  ]  Since  this  contract  was  reduced  to  writ- 
ing, nothing  which  is  not  found  In  the  writ- 
ing (except  that  which  Is  presumed  by  law 
from  that  which  is  written)  can  be  consid- 
ered as  a  part  of  the  contract  Johnson  v. 
Powers,  65  Cal.  179,  3  Pac.  025.  The  writ- 
ing did  contain  an  express  warranty  of  ca- 
pacity of  the  pump,  that  is  to  say,  it  de- 
clared that  the  pump,  working  in  a  well  of 
designated  diameter  and  depth,  and  within 
a  fixed  distance  from  the  air  compressors, 
would  deliver  500  gallons  of  water  pet  min- 
ute. Bespondent,  in  addition  to  this,  invokes 
the  application  of  section  1770  of  the  CivU 
Code,  which  declares  that: 

"One  who  manufactures  an  article  under  an 
order  for  a  particular  purpose  warrants  by  the 
sate  that  it  is  reasonably  fit  for  that  purpose.'* 

[2]  It  may  be  said  that  this  warranty, 
erected  by.  law.  also  becomes  a  part  of  the 
coatract  under  the  circumstances  here  shown; 
the  plaintiff  being  considered  as  an  agent  for 
the  manufocturer,  and  the  manufacturer  hay- 
ing supplied  an  artlde  for  a  particular  pur- 
pose, thereby  warranting  that  It  is  reason- 
ably fit  for  that  purpose. 

[3]  What  then  precisely  was  the  purpose 
which  measures  the  warranty?  It  oould  be 
no  more  than  that,  working  In  a  noroaal 
well  of  the  designated  size  aud  depth,  the 
pump  would  lift  and  discharge  600  gallons  of 
water  per  minute,  and  the  e\idence  leaves 
no  doubt  that  this  pump  would  do  this  thing. 
It  was  called  upon  to  work,  however,  under 
abnormal  conditions — In  a  well  filled  and 
filling  with  loose  sand.   Plaintiff's  warranty 
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certainly  cannot  be  extended  to  Inclade  this 
condition,  nor  could  plaintiff  know  that  snch 
condition  would  exist,  since  in  fact  the  well 
bad  not  been  dug.  It  was  as  much  without 
the  contemplation  of  the  warranty,  whether 
it  be  regarded  as  express  or  Implied,  as  It 
would  have  been  If  the  well,  dug  to  the  size 
and  capacity,  had  not  contained  a  sufficient 
quantity  of  water  to  furnish  500  gallons  a 
minute.  Moreover,  while  the  rights  of  the 
parties  are  to  be  found  in  the  terms  of  their 
written  contract,  to  which  are  to  be  added 
such  warranties  as  the  law  itself  creates 
under  proven  circumstances,  the  parol  evi- 
dence Itself  does  not  show  that  the  plaintiff 
intended  to  warrant,  or  was  ever  called  up- 
on to  warrant,  the  operation  of  its  pump 
In  a  heavily  sanded  wuil.  Defendant's  man- 
ager testlSes  that  he  explained  to  plaintiff 
"our  whole  situation  as  to  the  wells  we  had 
and  the  trouble  we  hod  with  the  pumps  we 
bad  in  them."  He  testifies  further  as  to  one 
well  that  the  defendant  was  afraid  to  longer 
pump  it  lest  the  sand  removed  might  cause 
a  cave  in  the  surface  soil,  but  nowhere  does 
it  appear  that  It  was  In  contemplntion  that 
the  well  to  be  dug  would  he  overloaded  with 
Band  and  that  the  pump  which  plaintiff  was 
to  furnish  was  to  have  a  500-galIon  per  min- 
ute capacity  working  in  such  sand.  The 
article  furnished  was  reasonably  fit  for 
pumiilng  an  ordinary  well  of  the  size  and 
capacity  speclfled.  If  defendant  desired  a 
warranty  that  It  would  so  pump  under  any 
condition  which  might  be  developed  after 
the  dlg^ng  of  the  well.  It  should  have  seen 
to  it  that  this  warranty  was  expressed  In  the 
contract,  as  clearly  It  Is  not  Whatever  may 
have  been  the  conversations  touching  this 
matter,  the  terms  of  the  written  agreement 
may  not  be  extended  because  of  them.  Ban* 
croft  T.  San  Frandsco  Tool  Co.,  120  Cal.  228, 
52  Pae.  496;  Germain  Fruit  Ca  t.  Armsby 
Co.,  153  Cal.  585.  06  Pac.  319:  United  Iron 
Works  T.  Outer  Harbor  Dock  and  Wharf 
Co..  108  Cal.  81,  141  Pac.  917. 

The  Judgment  and  order  appealed  from 
are  therefore  reversed. 

We  concur:  MELVIN.  J.;  LOBIOAN.  3, 


(175  Cal.  81) 

8TEINBERGER  v.  YOUNG  ct  al. 

(L.  A.  3S52.) 
(Supreme  Court  of  CaliforDia.    May  0,  1917. 
Rehearing  Denied  June  7,  1917.) 

1.  gpECino  Performance  ^38&— Oral  Con- 

TBACT  TO  DevisK. 
An  oral  contract  to  devise  may,  under  proper 
conditions,  be  speciiicallf  enforced. 

[Rrt.  Note.— For  other  cases,  see  Specific  Perw 
formance.  Cent.  Dig.  iS  223,  224.] 

2.  Wriis  ^»58(1)  —  Oral  Contract  to  De- 
vise—Vaudftt. 

Prior  to  amendments  of  1905  and  1907  to 
Civ.  Code,  I  16S4.  and  Code  Civ.  Proc.  S  1973. 
an  nerreement  to  devise  was  not  required  to  be 
in  writing. 

[Kd.  Note.— For  other  cases,  see  WiUs,  Cent 
Die.  ft  164.1 


3.  SPECmC  PBBFORlfAKCE  «»121(7)  —  CoM- 
TBACT  TO  Devise— Pboof. 

To  warrant  specific  performance  of  a  con- 
tract to  deviae,  the  proof  must  be  clear,  definite^ 
and  certain, 

[Kd.  Note. —For  other  cases,  see  Specific  Per- 
formaoce,  Cent  Dig.  SS  391-393.] 

4.  Appeal  and  Erbob  «=3l011(l) — Rbtikw— 
Finding— Conflicting  Evidence. 

A  fiadins  made  upon  conflicting,  evidence 
will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  39S3-39S8.] 

5.  Trial  <&=>382— Question  cw  I^w— Sum- 

GIF  NOT  OF  EviDSnCB. 

The  safficiency  of  evidence  to  establish  a 
given  fart,  even  when  the  law  requires  clear  and 
convincing  proof,  is  primarily  a  question  for  the 
conrt  in  trial  without  jliry. 

[Ed.  Note.— Fc»  other  cases,  see  Trial,  Gent 
Dig.  S  898.] 

6.  Appeal  a^d  Dbrob  «=»1010(1)— Review— 
Fi.v  DING— Evidence  to  Support. 

If  Itere  Is  sul»itantlal  evidence  suppilrting 
the  trial  L-ourt's  finding,  it  will  not  be  reviewed 
on  nppenl. 

fEA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  8979-^981,  4024.1 

7.  SPGCinc  Performance  ^:=3l21(7>  —  Orak 

CONTSACT  TO  DEVISE— SuFPIOIEKCT  OF  Evt- 

PENCE. 

ICvidenee  of  oral  declarations  of  decedent 
supported  by  other  evidence  and  legitimate  in- 
ferences therefrom  held  sufficient  to  warrant 
specific  performance  of  an  oral  contract  to  d»* 
vise, 

[ICd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent,  Dig.  {{  391-3{e.] 

8.  Husband  and  Wife  €=>182— Wife's  Sep- 
arate Propebtt  —  Contbact  to  Devise  — 
"Concerntnq  or  Relating." 

A  married  woman's  agreement  to  devise  is 
one  "concerning  or  relating"  to  her  separate 

Sroperty  within  meaning  of  St  1850,  p.  254,  } 
,  as  amended  by  St  1858,  p.  22,  and  St  1862. 
p.  618,  requiring  sudi  contracts  to  be  executed 
m  a  particular  manner. 

[Ed.  Note.— For  other  cases,  see  Hasband  and 
Wife,  Cent  Dig.  {§  714,  715,  719.] 

9.  Husband  and  Wife  €=»199— Wife's  Sepa- 
rate Estate  —  Ratification  or  Contract 
TO  Devise— SuFTiciENCT  of  Evidence. 

Evidence  held  gutticlent  to  support  finding 
that  after  removal  of  restrictions  relating  to 
wife's  separate  estate  by  Civ.  Code,  {  167.  as 
amended  by  St  1873-74,  p.  193.  deceased  ratified 
previous  oral  contract  to  devise. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fi  734.] 

10.  Husband  and  Wife  ^199  —  Wife's 
Separate  Pro pertt— Ratification  or  Con- 
tract TO  Devise— Validitt. 

A  married  woman's  oral  contract  to  devise 
was  not  absolutely  void  aoder  St  1850.  p.  2.'>4, 
S  6,  as  amended  by  St.  1858.  p.  22.  and  St.  1862. 

e.  518,  requiring  such  contracts  to  be  signed  by 
usbaud  and  separately  acknowledged,  so  as  to 
make  it  incapable  of  ratification  after  removal 
of  disability  by  Civ.  Code.  S  lOT.  as  amended  by 
St  1873-74,  p.  193,  although  such  contract  waa 
not  enforceable  when  made. 

IGd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  734.] 

11.  Husband  and  Wife  ®=»181  —  Mabbied 
Woman's  Property  Acts— Opeeation^ 

The  statutory  limitations  upon  wife's  dispo> 
sition  of  her  property  were  designed  mainly  for 
her  own  protection,  aud  not  to  deprive  her  of 
power  over  her  estate,  in  view  of  Const  1849, 
art  11.  {  14.  defining  the  wife's  separate  proper- 
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br  and  proridine  tbat  "lam  shall  be  passed  more 
dcarljr  deGnins*  Bach  rights;  and  such  statutes 
nerplj  prescribe  the  mode  fn  vbidi  the  wife 
■taAll  exercise  her  rights. 

[Rd.  Note.— For  other  cfl5:es.  see  Husband  and 
Wife,  CenL  Dig.  |§  713.  730.] 

12.  Spicific  Pehvormance  ^=>105(3)  —  Oui. 
CONIRACT  TO  DBVIBE— ImCHES. 

Plaintiff  was  not  guilty  of  laches,  where  her 
iction  for  specific  perforntnnce  of  oral  contmct 
to  <1evise  was  broufcfat  within  a  reasonable  titne 
Bft«r  she  became  aware  that  decedent  left  no 
will  in  her  favor,  althoofth  more  than  two  ;ears 
bad  elapsed  since  decedent's  death. 

fEd.  Note. — For  other  cases,  aee  SpedSc  Per- 
formance.  Cent  Dig.  {{  327-341.] 

la  LnfTTATIOH     OF    ACTIONS  *  «»127(4)  — 

AlfXNnMENT  OF  Complaint— New  Cause  or 
Action. 

Amendment  to  complaint  askinc  specific  per- 
fcrmanre  ot  married  woman's  oral  contract  to 
devim,  to  show  ber  ratification  after  statutory 
removal  of  disability  to  make  such  contract,  did 
sot  set  np  a  new  cause  of  action. 

[Ed,  Note.— For  other  eases,  see  Limitation 
ot  Artions,  Cent.  Dig.  §  544.] 

14.  Wills  «»5S(1)— Conte&cts  to  Dbvibjc— 

Vauditt— Parties. 
Contract  to  devise  property  to  a  child  upon 
itepfather  transferring  custody  to  promisor  was 
not  roid  because  the  stepfather  had  no  lenal  con- 
trol  orer  child,  since  the  child  was  the  real  party 
In  interest  and  the  stepfather  stood  In  a  rela- 
tion aothcHisinK  him  to  act  in  ber  behalf. 

[Ed.  Note.— Far  oti»r  cases,  aee  Wills,  Gent 
irfi  1 164.1 

ISl  Ettoencb  ^»276— Bt  Decedert  Against 

Ihtesest— Stattjte. 
In  action  for  specific  performance  of  oral 
ctHitract  to  deTise.  evidence  of  decedent's  decla- 
ntioDs  in  plaintiff's  fhvor  were  admissible  un- 
der Code  CiT.  Proc.  1 1853,  relating  to  decedent's 
declarations  against  pecuniary  interests,  al- 
thoagh  Buoli  doclaratioas  in  favor  of  defendant 
were  inadmisalhle. 

[Ed.  Note.— For  other  cases,  aee  EMdence, 
Cent  Dig.  |  1135.] 

Departmoit  1.  Appeal  from  Superior 
Court,  Los  Angles  Cotmty;  Grant  Jadcsm, 

Judge. 

Action  b7  Haggle  Q.  St^berger  against 
Milton  K.  Tonng,  admlnlBtrator  of  the  estate 
of  Elizabeth  B.  Bo^,  deceased,  and  otbera. 
Jodgnimt  for  plaintiff,  and  defendants  ajh 
pesL  Afflrmed. 

H.  M.  Bantow,  Milton  K.  Yonng,  Davis, 
Kemp  &  Post,  Joseph  Scott,  A.  G.  RItter, 
and  Taylor  &  Forgy,  all  of  Lm  Angeles,  for 
^ppeUanta.  3.  H.  Merriam.  of  Pasadraa.  and 
Joseph  L.  Lewinsohn,  John  A.  Powell,  and 
Honsaker  ft  Britt,  all  of  Los  Angeles,  for  re- 
spondeut 

8I.0SS,  3.  Elizabeth  B.  Boss  died  intes- 
tate on  January  6, 1810,  leaving  an  estate  of 
eonstdwable  valna  This  action  was  brou^t 
against  lier  heirs  and  the  administrator  of 
her  estate  to  obtain  EvedBc  performance  ot 
an  agreement  alleged  to  have  been  made  in 
S^tember.  1865,  between  one  Hatbert,  plain- 
tiff's stepftither,  and  plaintiff  herself,  on  the 
one  hand,  and  Elizabeth  Boss,  on  the  other, 
whereby  Elizabeth  Boss  agreed  that  she 
would  adopt  the  plainUfF,  take  her  into  her. 


home,  and  treat  her  as  her  own  daushter. 
and  that  said  plaintiff  should  be  the  heir  of 
said  Elizabeth,  and  on  her  death  should  be 
entitled  to  receive  her  property.  The  stipu- 
lated consideration  for  these  promises  con- 
sisted of  the  surrender  by  Halbert  to  Mrs. 
Ross  of  the  control  and  custody  of  the  plain- 
tiff, and  the  rendition  by  plaintiff  to  Mrs. 
Ross  of  the  obedience,  affecUon,  and  services 
of  a  daughter.  The  complaint  contained  tlie 
necessary  allegations  of  performance  on  the 
part  of  Halbert  and  the  plaintiff,  and  of  ade- 
quacy of  consideration.  At  the  close  of  the 
trial,  the  plaintiff,  by  leave  of  court,  filed  an 
amended  complaint  alleging,  in  effect,  the 
recognition  and  ratification  of  the  agreement 
by  Elizabeth  Ross  at  various  times.  This 
amendment,,  made  'to  conform  to  the  proof," 
was  designed  to  meet  the  claim  of  the  de- 
fendants that  Elizabeth  Boss,  the  alleged 
promisor,  was  a  married  woman  at  the  time 
of  the  making  of  the  alleged  agreement,  and 
that  she  was,  under  the  provisions  of  our 
statutes  then  la  force  (Stats.  1S50,  c.  103; 
Stats.  1S5S,  p.  22;  SUts.  18G2,  p.  518),  pre- 
cluded from  making  a  mild  contract  concern- 
ing her  real  property,  except  by  an  Instru- 
ment In  writing,  executed  by  the  husband 
and  wife,  and  acknowledged  by  the  wife. 
The  ratification  relied  upon  was  claimed  to 
have  been  made  after  the  disability  had  beai 
removed  by  a  diange  in  the  statute.  A  re- 
newed promise,  made  after  the  death  of  h^ 
husband,  was  also  set  up.  The  court  found 
In  accordance  with  the  plaintiff's  allegations,, 
and  entered  Judgment  declaring  her  to  be  the 
equitable  owner  of  all  of  the  property  owned, 
by  Elizabeth  B.  Boss  at  the  time  of  her 
death,  and  requiring  the  heirs  to  make  con- 
veyance to  her.  The  defendants  appeal  from 
the  Judgment 

[1-1]  One  of  the  contentions  strongly  urged 
by  the  appellants  is  that  t^e  evidence  is  in- 
suOHclent  to  sustain  the  finding  that  the  con- 
tract set  up  in  the  complaint  was  made.  It 
Is  well  settled  In  this  court  that  an  oral  con- 
tract to  dispose  of  property  upon  death  In  a 
particular  way  may,  under  proiKr  conditions* 
be  speclfi<»lly  enforced,  and  that,  prior  to 
the  amendment,  In  1905  and  1807,  of  our 
Codes  (Civ.  Code,  f  1624;  Code  Civ.  Proa  | 
1973),  it  was  not  required  that  an  agreemeot 
to  this  effect  should  be  in  writing.  The  sub- 
ject was  very  recently  under  consideration  in 
this  court  in  Monsen  v.  Monsen,  162  Paa  90, 
and  we  need  only  refer  to  the  opinion  In  that 
case,  and  the  earlier  decisions  there  dted,. 
for  a  statement  of  the  rules  of  law  governing 
the  enforcement  of  contracts  like  the  one  here 
set  up.  The  opinion  in  the  Monsen  Case  em- 
phasizes the  rule,  often  laid  down  In  earlier 
decisions,  that,  to  warrant  specific  enforce- 
ment of  a  contract  to  make  a  certain  will, 
or  to  make  a  person  one's  heir,  the  proof  of 
Buch  contract  must  be  clear,  definite,  and 
certain.  Applying  this  rule,  It  was  held  that 
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tbe  contract  there  sought  to  be  enforced  had 
not  been  established  hy  proof  fllllo^  the  meas- 
ure of  these  rwiulrementa.  We  think  how- 
ever, that  the  evidence  In  the  case  at  bar  Is 
materially  stronger  than  that  presented  In 
the  Monsen  Case,  and  that,  under  the  settled 
rule  regardiii;;  the  binding  effect  of  findings 
made  upon  conflicting  evidence,  the  determi- 
nation of  the  trial  court  that  a  contract,  as 
alleged,  had  been  made,  cannot  be  assailed 
here.  Tbe  sutflctency  of  the  evidence  to  es- 
tablish a  given  fact,  even  where  the  law  re- 
quires proof  of  the  fact  to  be  clear  and  con- 
vincing, is  primarily  a  question  for  the  trial 
court  (Couts  V.  Winston,  153  Cal.  686,  96  Pac 
357;  Kstate  of  Pepper,  158  Cal.  619,  112  Pac. 
«2,  31  L.  R.  A.  [N.  S.]  1092),  and.  If  there  be 
substantial  evidence  to  support  the  conclu- 
sion reached  below,  the  Ondlng  is  not  open 
to  review  on  appeal. 

17]  In  September,  1865.  Elizabeth  B.  Ross 
was  living  with  her  husband,  Botiert  Ross, 
in  Sierra  county,  In  this  state.  Plaintiff  was 
then  a  child  of  the  age  of  five  years.  Her 
mother  had  died  two  months  before,  leaving 
surviving  a  husband,  J.  0.  Halbert,  plaintiff's 
stepfather.  The  evidence  Is  abundant  and 
undisputed  to  the  effect  that,  at  this  time, 
the  plaintiff,  with  the  consent  of  her  st^ 
father,  was  taken  Into  the  family  of  Mr.  and 
Mrs.  Ross,  and  that,  until  her  marriage, 
which  took  place  \n  18S3,  she  lived  in  that 
family  as  a  member  thereof.  She  took  the 
name  of  Ross,  and  was  treated  by  Robert 
and  Elizabeth  Ross  as  a  daughter.  She  gave 
them  the  service  and  the  affectionate  devo- 
tion due  from  a  child  to  its  parents,  and  re- 
ceived from  them  care  and  nurture,  as  well 
as  the  best  educational  advantages  available. 
On  each  of  two  occasions,  when  plaintiff  was 
receiving  attentions  from  young  men,  Mrs. 
Roes  exercised  a  parent's  right  of  opposing 
the  proposed  marriage,  and  each  time  her 
obJoctlMis  were  heeded.  When  plaintiff  mar- 
ried Mr.  Stelnberger,  Mr.  and  Mrs.  Ross  were 
present,  the  former  "giving  her  away."  In 
1884,  Robert  Ross  died,  and  thereafter,  until 
the  death  of  Mrs.  Ross,  the  most  affectionate 
relations  continued  bet^^'een  the  latter  and 
the  plaintiff.  Gifts  of  real  and  personal  prop- 
erty of  considerable  value  were  made  by  Mrs. 
Ross  to  the  plaintiff.  It  Is  not  contended 
that  any  formal  adoption  was 'ever  made.  In 
fact,  at  the  time  of  plaintiff's  entry  into  the 
Ross  family,  there  way  in  this  state  no  stat- 
utory provision  for  adoption.  But  Mrs.  Ross 
made  many  statements  showing  that  she  and 
her  husband  had  intended  to  adopt  the  plain- 
tiff. There  were  but  two  witnesses  who  could 
testify  directly  to  the  occurrences  of  Septem- 
ber, 1865,  when  Halbert  gave  the  child  to 
the  Rosses.  One  of  these  was. the  plaintiff 
herself.  She  could  not,  of  course,  recall  in 
detail  what  took  place  at  this  early  period 
of  her  life  and  did  not  testify  to  the  making 
of  any  agreement  Will  T.  Ross,  who  was 
present  on  the  occasion  in  question,  testified 
that  Mrs.  Boss  had  asked  Halbert  to  sive  ber 


the  little  girl.  Halbert  assenting,  Mrs.  Ross 
asked  her  husband  whether  he  was  willing, 
stating  that  she  would  assume  the  responsi- 
bility, to  which  the  husband  replied,  "All 
right."  Halbert  handed  the  cliUd  over  to  Mrs. 
Ross,  saying,  "Maggie,  here  Is  your  new 
mama  and  papa."  On  the  same  day  Mrs. 
Ross  said  to  other  persons,  "We  have  taken 
Maggie  for  our  own."  It  la  true  that  in  this 
there  Is  no  statement  in  words  of  an  agree- 
ment to  make  any  particular  provision  for 
the  child.  But  this  witness  did  not  dalm 
to  have  heard  the  entire  conversation,  and, 
under  the  circumstances,  some  arrangement 
to  this  end  would  naturally  form  a  part  of 
the  transaction.  Mrs.  Arrowsujlth,  who  bad 
been  acquainted  with  Mrs.  Ross  from  1869, 
said  that  in  that  year,  and  In  1870,  Mrs.  Boss 
bad  frequently  told  her: 

"That  she  and  Mr.  Roes  bad  adopted  tbe  plain- 
tiff aud  made  her  their  sole  heir.  Sbe  told  me 
on  one  occasion  that  tbey  had  taken  the  plain- 
tiff and  had  agreed  with  ber  stepfather,  Hr. 
IIalt>ert,  I  think  his  name  was,  that  they  would 
adopt  her  and  make  ber  their  sole  heir." 

Again  In  1884,  after  Mr.  Boss's  death,  Mrs. 
Ross  had  said  to  this  witness  in  plaintiff's 
presence,  referring  to  the  failure  of  Ross  to 
leave  a  will  giving  his  estate  to  plalntilT: 

"There  will  be  no  such  mistake  as  that  in  re- 
Rard  to  my  property.  We  agreed  with  Maggie 
that  sbe  should  have  our  property,  and  sbe  shall 
have  It." 

In  addition  to  this,  many  .witnesses  testified 
to  declarations  of  Mrs.  Ross  to  the  effect 
that  Mfi^ie  (the  plalntlCF)  would  be  her  sole 
heir,  "that  she  should  receive  their  property 
whenever  tbey  died  the  same  as  if  she  was 
their  own  child,"  and  the  like.  The  testimony 
of  Mrs.  Arrowsmith  was  evidence  tending  to 
show  that  Mrs.  Ross  and  her  husband  had 
agreed  with  Halbert  and  the  plaintiff  to 
make  tbe  plaintiff  their  sole  heir,  and  to 
leave  her  all  of  their  property.  Whatever 
may  be  said  of  the  weight  to  be  given  to 
testimony  of  oral  declarations  of  decedents. 
It  cannot  be  said  that  such  testimony,  sup- 
ported, as  It  is  In  this  case,  by  other  evidence 
and  by  the  inferences  which  may  fairly  be 
drawn  from  the  entire  conduct  of  the  plain- 
tiff and  her  foster  parents.  Is  not  snfficlent 
to  warrant  the  finding  of  tbe  court  below. 

[S]  But,  as  .we  have  suggested  above.  It  Is 
argued  by  the  appellant  that  In  September, 
3865,  the  date  of  the  alleged  contract,  a  nmr- 
rled  woman  could  not  bind  her  separate  es- 
tate, except  In  a  particular  manner  pre- 
scribed by  statute.  The  statute  in  question 
was  entitled,  "An  act  defining  the  rights  of 
husband  and  wife,"  and  was  enacted  in  1S50. 
Section  6  of  the  act  was  amended  in  1858 
tStats.  1858,  p.  22),  and  again  In  18G2  {Stats. 
1S62,  p.  518).  Under  the  last  amendment, 
the  section  provided  that  the  husband  should 
have  the  management  and  control  of  the 
separate  property  of  the  wife  during  the 
continuance  of  the  marriage;  "but  no  aliena- 
tion, sale,  or  conveyance,  of  the  real  prop- 
erty of  the  wife,  or  any  part  thereof,  or  any 
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il^t  title  or  Intraest,  tbereln.  and  no  oon> 
tract,  or  power  of  attorney,  concerning  or 
relating  to  tbe  same,  and  no  Uen  or  Incum- 
brance created  tbereon,  shall  be  valid  for  any 
pnrpOBe,  unless  tbe  same  be  made  by  an  In- 
atnunent  In  writing,  executed  by  tbe  husband 
and  wife,  and  acknowledged  by  ber,  as  pro- 
vided for  In  tbe  Acts  concerning  conveyanc- 
es,"  eta  It  further  provided  that  personal 
property  should  not  be  sold,  assigned,  or 
transferred,  unless  both  husband  and  wife 
joioed  in  the  sale,  assignment,  or  transfer. 
The  acknowledgment  referred  to  In  section  6 
.was  one  made  upon  an  examination  apart 
from,  and  without  the  hearing  of,  the  hus- 
band. Stats.  1850.  c  101,  i  22.  The  decree 
anjealed  from  covers  real  estate  of  large 
value  Cleariy,  an  agreement  by  which  a 
married  woman  agrees  to  devise  all  of  her 
estate,  real  and  personal,  or  to  have  It  pass 
upon  ber  death  to  a  ^ven  person,  Is,  so  far  as 
It  affects  her  real  inoperty,  a  contract  "con- 
cerning or  relating  to  the  same."  In  Septem- 
ber. 1865,  Mrs.  Boas  could  not,  therefore, 
make  a  contract  which  should  fwm  the  basis 
fOT  an  assertion  of  rights  against  ber  sepa- 
rate real  estate,  unless  sudi  contract  were 
execnted  and  acknowledged  in  conformity 
with  the  reqolrements  of  the  statute  to  which 
we  have  retored.  The  contract  here  set 
op  was  oral  merely. 

[I]  Bat,  in  1874  (St  1873-74,  p.  103),  the 
amoidmettt  of  section  107  of  the  Cavil  Code 
removed  the  last  restriction  npon  the  power 
of  tbe  wife  to  CMitrect  with  respect  to  ber  sep- 
arate property,  with  the  single  exception  that 
an  acknowledgment  of  her  conveyance  of 
real  estate  was  still  required  to  be  made  as 
loovlded  In  sectUma  1093  and  1181  of  the 
Civil  Code.  Harlow  v.  Barlew.  53  Cal.  456. 
The  aivellants  do  not  dispute  the  proportion 
that,  from  and  after  this  time,  a  married 
woman  had  the  power,  without  any  wrlUng 
or  acknowledgment,  to  make  the  kind  of  con- 
tract here  Involved.  By  the  amendment  to 
ber  complaint,  the  plaintiff  alleged  that, 
after  the  <AaQge  of  the  la.w  In  1874,  Mrs. 
Boss  recognized  tbe  validity  of  tbe  agree- 
ment, and  "for  the  continuing  consideration 
to  her  rendered  by  tbe  plaintiff,  as  in  this 
complaint  alleged  and  shown,  she  approved, 
ratified,  and  adopted  said  agreement,"  and 
continued  to  receive  from  plaintiff  the  benefit 
of  the  performance  by  plaintiff  of  tbe  obliga- 
tions on  ber  part  to  be  performed.  Tbe 
court  fonnd  these  allegations  to  be  true,  and 
tbe  finding  has  suffldent  support  in  the  evi- 
dence. Tbe  testimony  of  Mrs.  Arrowsmitb 
shows  a  recognition  by  Mrs.  Ross  of  the  bind- 
ing force  of  the  agreement  of  1S60,  and  there 
is  abundant  other  evidence  to  show  that 
plaintiff  continued  to  give  Mrs.  Ross  the  obe- 
dient service  and  devotion  of  a  daughter,  and 
that  Mrs.  Ross  accepted  such  performance. 

[11,11]  But,  say  tbe  appellants,  the  con- 
tract of  1869  was  void  In  Its  tnc^tlou,  and 
tras  therefore  not  capable  of  ratification. 


This  contention,  we  think,  cannot  be  sus- 
tained. While  the  statute  of  1850,  as  amend- 
ed in  1862,  prohibited  a  married  woman 
from  making  such  a  contract,  except  In  tbe 
prescribed  mode,  the  restrictions  went  rather 
to  tbe  mode  of  exercising  ber  power  of  deal- 
irtg  with  her  separate  estate  than  to  the  ex- 
istence of  su<ai  power.  The  Constitution  of 
1S49  Itself  (article  U.  1  14)  defined  the  sep- 
arate properlj  of  the  wife,  and  provided 
that: 

"Laws  shall  be  passed  more  clearly  dofiniag 
tbe  rigiits  of  the  wife  in  relation  as  well  to  her 
separate  property  as  to  that  held  In  common 
with  her  nusband." 

Under  this  provision,  as  .was  said  in  an 

early  case: 

"The  capacity  of  the  wife  to  hold  her  sepa- 
rate property  being  equal  to  that  of  tbe  husband, 
or  of  any  other  individual,  tbe  same  loddents 
necessarily  attadi  to  ber  capucity.  as  to  that 
of  the  husband."  Selover  v.  American  Hussion 
Commercial  Co.,  7  <M.  20& 

The  statutory  limitations  upon  tbe  wife's 
disposition  of  her  property  were  designed 
mainly  for  her  own  protection. 

Tbe  statute  "does  not  prohibit  her  from  dis- 
posing of,  or  incumberinfT.  nil  or  any  part  of  her 
separate  estate  upon  such  terms  as  to  her  may 
seem  proper.  It  does  not  ia  the  sliehtcst  decree 
interfere  with  her  tree  will.  It  only  prescnboa 
the  mode  in  which  she  shall  manifest  that  will. 
It  was  undoubtedly  the  object  of  the  statute  to 

Erovide  a  mode  of  alienation  and  of  incumbering 
er  estate,  uniform,  simple,  and  couclusive, 
which  should  protect  both  the  wife  and  tlie  pur- 
chaser; oDo  that  should  secure  entire  freedom 
of  will  and  action  to  the  wife,  and  afford  the 
least  possible  opportunity  for  subverting  ber  in- 
terest through  the  medium  of  undue  influence, 
threats  or  fraud.  It  is  a  beneficent  provision 
intended  for  her  benefit,  and  not  as  aa  encroach- 
ment upon  her  rights.  And  we  think  its  obvious 
tendency  is  to  throw  a  safeguard  around  without 
in  any  degree  impairins,  the  jus  disponendi." 
Machiy  v.  Love,  25  Cal.  367,  882,  85  Am.  Dec. 
133. 

So,  In  Love  v.  Watkins,  40  Cal.  517,  560. 

G  Am.  Rep.  624,  the  court  says  that: 

"The  object  of  requiring  the  contracts  of  mar- 
ried women  to  bo  executed  with  certain  formnli- 
ties  has  been  often  held  to  be  for  her  protection, 
and  not  to  deprive  her  of  any  power  over  her 
estate." 

The  contract  was  therefore  one  which  Mrs. 
Ross  bad  the  power  to  make,  although  it  was 
not,  in  tbe  then  state  of  the  law,  valid  and 
enforceable  unless  executed  in  the  prescribed 
manner.  But,  wben  the  restrictions  upon 
her  mode  of  contracting  were  removed,  we 
see  no  reason  why  she  could  not,  by  a  rati- 
fication of  her  contract,  coupled  with  the  re- 
ceipt and  enjoyment  of  the  continuing  con- 
sideration, bind  herself  and  her  property. 
Brown  v.  Bennett,  75  Pa.  420.  See,  also, 
Jourdan  v.  Dean,  175  Pa.  599,  34  Atl.  058. 
964 :  Pettus  V.  Gault,  81  Conn.  415,  71  Atl. 
500.  The  contrary  is  held  In  two  cases 
strongly  relied  on  by  the  appellants.  Aus- 
tin V.  Davis,  128  Ind.  472,  26  N.  E.  890,  12  I.. 
R.  A.  120,  25  Am.  St.  Rep.  456;  Thompson 
T.  Htnnldi.  227  111.  430,  81  N.  E.  336.  We 
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shall  not  stop  to  Inquire  whether  these  cases 
are  distinguishable  from  the  one  before  us. 
It  will  snfBce  to  say  that.  If  they  are  not. 
they  proceed  apoa  a  theory  of  the  relationship 
of  a  married  woman  to  her  estate  which  Is 
not  In  harmony  with  the  view  taliea  by  this 
court  of  the  effect  of  the  Constitution  bt 
1&49,  and  the  statutes  passed  thereunder. 

If  these  conclusions  are  correct,  the  find- 
ings of  ratification  are  sufficient  to  sustain 
the  judgment  without  regard  to  the  further 
finding  that,  after  the  death  of  Robert  Ross. 
Mrs.  Rosa,  upon  &  new  coustderatton,  agreed 
to  leave  all  of  her  property  to  the  respondent. 
We  need  not.  therefore,  Inquire  whether  the 
evidence  la  sufficient  to  support  this  addi- 
tional finding,  nor  need  we  go  into  the  vari- 
ous questions  which  arise  In  connection  with 
It,  such  as  the  applicability  of  the  statute  of 
llmitatlous  to  an  action  upon  the  new  con- 
tract 

Some  further  points  are  made,  and  may  be 
briefly  discussed. 

[IZ,  13]  It  is  claimed  that  the  plaintiff  was 
guilty  of  laches,  In  that  she  did  not  bring 
her  action  for  over  two  years  after  the  death 
of  Mrs.  Ross.  There  is  evidence,  however, 
that  the  plaintiff  believed  that  Mrs.  Ross  had 
left  a  will  giving  the  entire  estate  to  her, 
and  that  she  commenced  her  action  within  a 
i-eaaonable  time  after  it  became  clear  that  no 
such  will  could  be  found.  Furthermore,  the 
court  below  was  Justified  in  conciudlng  that 
the  delay  had  not  prejudiced  the  opposing 
parties. .  Nor  was  the  action  barred  by  limi- 
tation. The  complaint  waa  Sled  within  the 
period  fixed  by  any  of  the  sections  of  the 
Code  of  ClTlI  Procedure  relied  upon  by  the 
appellants.  The  amendment  to  the  complaint, 
in  so  far  as  it  allied  ratification  of  the 
criglnal  contract,  did  not  set  up  a  new  cause 
of  action. 

[14 J  We  see  no  fbrce  in  the  contoition  that 
the  cMitract  waa  invalid  because  made  with 
the  steptether,  Halbert,  who,  it  la  claimed, 
bad  not  legal  control  over  the  child.  The  con- 
tract was  made  primarily  for  tbe  benefit  of 
the  child  herseUL  She  was.  If  not  the  for- 
mal party,  the  real  party  in  Interest,  and 
Halbert  stood  In  a  relation  .whidi  authorized 
blm  to  act  in  her  behalf. 

[IS]  Tbe  appelant  assigns  as  error  o^ain 
rulings  on  the  admission  and  rejection  of 
evidence.  Hbe  only  ones  which  call  for  par> 
ticular  notice  are  those  relating  to  the  dec- 
larations of  Mrs.  Ross.  The  declarations  of- 
fered by  the  plaintiff,  as  a  part  of  her  case, 
were  properly  admitted  as  the  declarations 
of  a  deced<  at  against  her  pecuniary  Interest 
Code  Civ.  Pi  oc.  S  1853.  On  the  other  hand, 
the  court  was  right  In  rejecting  evidence 
offered  by  the  appellants  to  show  declaratl<m8 
of  Mrs.  Ross  In  favor  of  the  position  assumed 
by  the  appellants,  who  claim  under  her  in 
this  litigation.  It  is  sufficient.  In  support  of 
the  correctness  of  both  classes  of  rulings,  to 


refer  to  Rulofson  t.  BllUngs,  140  OaL  ^  74 
Pac.  35. 
The  Jndgmoit  Is  affirmed. 

Wo  concur:   BBAW,  J.;  tukWLOB.  J. 


(ITS  Cal.  Ul) 

STIEGLITZ  V.  SBTTLO  et  aJ.  (U  A.  3806.) 
(Supreme  (>>urt  of  Califoraia.   May  16,  1917.) 

1.  TaiAL  ^=>166— Monov  rom  Nombut^-Iw- 

FEBBNCES. 

In  passing  open  motion  for  nonsuit,  every 
favorable  inference  fairly  dedudbl*  and  every 
favorable  presumptioo  fairly  ariaing  from  tbe 
evidence  produced  must  be  considered  as  facts 
proved  in  favor  of  plaintiff. 

[Ed.  Note.— For  oth«  cases,  see  OYlal,  Cent. 
Dig.  S§  873,  374.1 

2.  Bbokebs  ^=>41—EHFL0'nfENT— Ratifica- 
tion—I'owsa  or  AtTOBNBY — AUTHOBIIT. 

A  general  power  of  attorney  from  a  widow* 
suSicient  to  authorize  the  holder  to  agree  on 
her  behalf  to  pay  the  usual  commission  for  a  sale 
of  her  land,  authorized,  after  consummation  of 
the  Bale,  a  reduction  of  tbe  agreement  to  pay 
commission  to  writing,  thus  curing  the  defect 
of  the  parol  agreement  under  Civ.  Code,  f  2307, 
providing  that  an  agency  may  be  created  by 
ratification, 

{Ed.  Note. — For  otb^  cases,  see  BnAera^ 
Cent  Dig.  {  41.] 

3.  Attobnet  and  Client  ^=>123(1)— Rxoht 
TO  Deal  with  Cuint— Gonibact  to  Pbo- 

CDBK  PUBCHASEB. 
An  attorney  is  under  no  actual  Incapacity 
to  deal  with  or  purchase  from  his  client  all  re- 
quired being  a  ^ear  showing  that  there  has 
been  no  abuse  of  coafideoce  and  no  advantage 
taken;  and  an  attorney  who  bad  acted  for  a 
widow  in  a  partitioo  suit  had  the  rieht  to  con- 
tract with  her  to  sell  other  land,  if  he  could 
procure  a  purchaser,  for  the  usual  commission, 
particularly  where  be  did  not  see  her  personal- 
ly, and  the  explanation  of  tbe  contract  was 
made  by,  and  her  aasmt  given  to,  her  tmsted 
agent  and  man  of  business. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent.  Dig.  SS  239,  245,  248,  249.] 

4.  Bbokebs  <^85(1)  —  Realty  Bbokeb  — 
Right  to  Cohuission  —  Emflotuekt 
TuBOOQH  Agent  -  Unfaib  Deaunq  bt 
Agent. 

The  legal  rights  of  .an  attorn^,  who, 
through  a  widow's  man  of  buaineas,  contracted 
to  procure  a  purchaser  for  her  realty  for  the 
uaaal  commission,  were  not  affected  by  evidence. 
In  his  suit  for  tbe  commission,  tending  to  im- 
peach the  fair  dealing  of  tbe  widow's  nun  of 
business  with  her. 

(EW.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  100.  108-110,  113,  115.] 

Departmoit  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  F.  B.  Densmore, 
Judge. 

Action  by  Henry  StitegUts  against  Maria 
Bncamadon  de  S^ulveda  Settle  and  an- 
other. From  a  Judgment  for  defendants, 
plaintiff  a^»eala.  Reversed. 

William  A.  Alderson,  of  Los  Angeles,  for 
appellant  H.  Bantzer  and  Davis,  Kemp  A 
Post,  of  Los  Angeles,  tor  respondeots. 

HENSHAW,  J.  Plaintiff  sued  defendant 
Maria  Encamadra  de  Sepulveda  Settle  to  re- 
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com  his  oonuolBsioDB  as  broker  for  nerTlcCT 
vUdi  he  had  rendered  In  the  Kde  of  certain 
«f  defendant's  land.  The  other  defendant  Is 
the  boaband  of  Maria  Eocamacion,  married 
to  ber  after  tlie  constunmation  of  tbe  transac* 
ttoDS  forming  tlie  basis  of  this  litigation.  At 
the  ooixdusion  of  ptalntltrs  erldenee  defoid- 
aats  moved  for  a  nonsnlt  npon  "tbe  general 
brad  gronnd  ot  Insnfflclraicy  of  tbe  evidence- 
to  Jnstlfjr  tbe  deelston  and  that  the  plaintitTs 
evidence  riiowed  m<Hal  tnipttnda"  The  court 
granted  the  nonsuit  upon  tbe  gronnd  that 
plaintiff  had  ^lled  to  prove  a  sufficient 
case  for  the  Jury,  and  the  evidence  Introduced 
was  Insufficient  to  support  a  Jodgmoit  for  tbe 
plalnaff." 

Ml  The  court's  power  to  grant  a  nonsuit 
has  been  so  often  discussed,  and  tbe  Itmlta- 
tl<Mis  of  that  power  so  often  declared,  that 
K  should  be  necessary  to  do  no  more  than 
refer  to  Estate  of  Arnold.  147  Cal.  583,  82 
Paa  252,  Estate  of  Chevalller.  159  Cat  161. 
113  Pae.  130,  and  Estate  of  Caspar,  172  CaL 
147,  155  Pac.  631.  In  passing  upon  audi  a 
motion  "every  favorable  Inference  fairly  de- 
dodble  and  every  favorable  presumption  fair- 
ly arising  from  tbe  evidence  produced  must 
be  considered  as  facta  proved  In  favor  of  the" 
plaintlfr.  Estate  of  Arnold,  supra.  The  evl- 
dence  discloses  that  defmdant  Maria  En- 
camaclon  was  a  widow.  She  owned  a  one- 
half  interest  In  860  acres  of  land,  a  part  of 
tbe  Rancho  Palos  Verdes,  and  had  other 
latge  property  Interests  and  land  holdings. 
His  particular  land  bad  come  to  her  from 
ber  fcmner  husband,  Sepnlveda.  She  did  not 
^>eak  Ekiglish.  Apparently  she  could  not 
vrlte.  Her  trusted  business  manager  and 
man  of  affairs  was  Richard  Mahar,  whom 
she  had  known  long  and  well,  and  with 
wliom  she  could  converse  In  Si>anish.  Mahar 
hrfd  her  general  power  of  attorney.  The 
plalntlfT  Is,  and  for  many  years  has  been,  an 
attorney  at  law.  In  the  past  be  had  been  in 
several  matters  Mrs.  Sepulveda's  attorney  at 
law.  At  tbe  time  of  the  transactions  here 
questioned  he  was  her  attorney  at  law  In  a 
partition  suit  to  divide  the  lands  in  the 
fi«Dcho  Palos  Verdes  above  referred  to.  This 
action  had  l>een  instituted  some  time  before. 
It  was  the  cmly  pending  matter  in  which 
plaintiff  was  acting  as  Mrs.  Sepulveda's  at- 
torney at  law.  He  was  not  her  general  coun- 
Bti.  She  had  never  consulted  him  at  his  of- 
fiea  He  had  never  been  to  ber  house  more 
than  three  times,  and  she  had  never  sought 
his  advice  upcm  her  general  affairs.  Mrs. 
Sepulveda,  as  is  not  unusual  with  ladles  In 
her  position,  needed  money.  While  owning 
nuch  land,  she  had  no  flxed  income,  and 
taies  and  her  personal  expenditures  were 
hardening  her  with  debts'.  She  told  her  at- 
torn^ in  fact,  Mr.  Mahar,  that  she  wanted 
to  sell  ber  undivided  Interest  in  the  Rancho 
Palos  Verdes.  The  partition  proceedings  af- 
fecting tills  land  had  not  been  competed  by 
Bnsl  Judgment,  but  had  been  practically 
dosed.  Hra.  Sepnlveda  talked  many  times  to 
He.  Mahar  about  selling  the  land  and  urged 
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blm  to  make  and  be  did  make  efforts  so  to 
do,  all  of  wbldt  he  reported  to  his  prindpaL 
A  number  of  reai  estate  agents  became  ac- 
tive In  their  efforts  to  secure  purchasera.  Tbe 
bids  and  offos  which  he  received  be  duly  re- 
ported. As  a  result  of  all  of  these  efforts, 
tbe  highest  and  best  offer  which  was  obtained 
for  tbe  land  was  $2S0  an  acre.  Mr.  Mahar 
talked  this  offer  over  with  plaintiff,  and  both 
agreed  that  the  price  offered  was  too  low, 
and  Mr.  Mahar  so  r^rted  to  his  principal. 

Then  Mr.  Stlegllts  told  Mr.  Mabar  that  if 
be,  with  approval  and  assent  of  Mrs. 
Sepnlveda,  would  give  blm  permission  to  sell 
the  ranch  on  commlssioii,  be  would  use  his 
endeavors  to  secure  a  purchaser.  Mr.  Mahar 
consulted  Mrs.  Sepulveda,  and  duly  Inform- 
ed Mr.  Stleglitz  that  he  could  go  ahead  and 
sell  the  ranch,  and  If  he  succeeded  Mrs. 
Sepulveda  would  jpay  him  the  usual  commis- 
sion. Mr.  Mahar,  as  does  Mr.  Stleglltz,  tes- 
tlGes  to  this  effect,  and  further  that  be  did 
consult  Mrs.  Sepulveda,  did  explain  to  ber 
that  Mr.  Stieglttz  would  endeavor  to  sell  the 
ranch,  upon  the  payment  of  the  usual  com- 
mission if  be  succeeded,  asked  ber  If  she 
was  willing  to  pay  the  commission  under 
these  circumstances,  to  which  she  replied, 
"Por  supuesto" — of  course.  At  this  time  Mr. 
Stleglltz  had  no  particular  purchaser  In  mind. 
He  not  only  bad  not  seen  George  Peck,  who 
became  the  purchaser,  but  did  not  even  think 
of  him.  After  this  agreement  and  under- 
standing, whidi,  because  of  the  relations 
existing  between  the  parties,  plaintiff  did  not 
think  necessary  at  the  time  should  be  in  writ- 
ing, Mr.  Stleglltz  used  his  best  efforts  to  find 
a  purchaser,  and  succeeded  In  the  person  of 
George  Peck.  Mr.  Peck,  after  many  n^tia- 
tions  with  Mr.  Stleglltz  and  filr.  Mahar,  all  of 
wMch  were  r^rted  to  Mrs.  Sepulveda,  finally 
purchased  the  land  for  $400  an  acre ;  this  pur- 
chase price  being  approved  by  Mrs.  Sepulveda 
before  the  contract  of  purchase  was  entered 
Into  on  her  behalf  by  her  attorney  In  fact 
After  tbe  sale  had  been  ctmsummated,  Mr. 
Stleglltz  asked  for  payment  of  his  commis- 
sions; iMt,  owing  to  Mrs.  Sepulveda's  im- 
mediate need  for  money,  that  which  was  re- 
ceived from  the  first  payment  bad  been  ex- 
pended, and  Mr.  Mahar  so  explained  to  Mr. 
Stleglltz,  saying  that  be  would  have  to  wait 
until  July  for  liis  money,  the  sale  having 
been  effected  on  Maroh  19th.  Then,  because 
of  this  delay,  Mr.  Stleglltz,  expressing  a 
willingness  thus  to  wait  for  his  compensation, 
and  expressing  also  the  natural  apprebensltm 
that  "something  might  happen  to  me  or  to 
him,  thought  it  would  be  no  more  than  right 
that  an  agreement  be  prepared,  and  that  be 
sign  the  agreement  with  me."  Mr.  Stleglltz 
then  prepared  an  agreement,  dated  March 
17th  (antedating  by  two  days  the  sale  of  the 
land),  which  agreement  authorized  lilm  to 
sell  Uie  land  upon  "the  regular  or  customary 
commission  for  making  said  sale  as  fixed  by 
tbe  Realty  Board  of  the  City  of  liOs  Angeles." 
This  was  signed  by  Maria  Encamacion,  by 
her  attomqr  in  fiict,  Richard  Mahar,  and 
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bore  also  the  signature  of  Mr.  StiegUtz  over 
his  acceptance.  Both  understood  the  reason 
why  the  contract  bore  a  date  before  its  actnal 
writing,  end  both  understood  and  agreed  that 
no  concealment  should  be  made  of  this  dr- 
cnmstauce,  and  nme  in  fact  was  made. 
Thereafter  and  In  the  same  year  defendant 
Afarla  Encamacton  married  defendant  Oeorge 
Settle^  and  In  S^tember  he  called  upon  Mr. 
StfegUtz  and  asked  him  whether  he  had  any 
claims  against  his  wif&  Mr.  StleglltK  assert- 
ed that  he  did  have  such  a  claim  In  the  mat- 
ter  of  ills  commissions  in  the  sale  of  this  land, 
to  whldi  Settle  replied  that  he  would  never 
get  the  commission,  and  that  he  would  see 
that  he  did  not 

[2]  Touching  briefly  upon  the  law,  Ao  ques- 
tion erisra  but  that  the  power  of  attorney 
held  by  Mr.  Bfahar  was  amply  sulSctent  to 
aathorize  him  to  do  everything  which  in  fact 
he  did  do.  But  In  addition  to  this  is  the 
evidence  (unnecessary  to  establish  the  legality 
of  Mr.  Mahar's  ocmdnct,  hat  standing  un- 
denled,  as  it  does,  persuasive  of  fair  dealing 
that  Mrs.  Sepulveda  was  fully  advised  of 
and  fnlly  assented  to  the  principal  transac- 
tion. Mr.  Mahar,  under  his  power  of  attor- 
ney, had  the  authority  to  enter  into  the  con- 
tract with  Mr.  Stieglitz  for  the  payment  of 
this  commlssloQ.  The  uncontradicted  evi- 
dence is  that  he  did  so  enter  Into  it  with  the 
Icnowledge  and  approval  of  his  prindpaL  It 
was  equally  within  his  power  to  cure  the 
defect  of  the  parol  agreement  by  subsequent 
ratlQcation  In  writing,  which  was  done  and 
made.   av.  Code.  §S  2307.  2310. 

[3]  Touching  Mr.  Stieglitz'  position  and 
conduct  there  Is  absolutely  nothing  shown  in 
the  evidence  which  would  forbid  him,  on 
either  legal  or  ethical  grounds,  from  entering 
into  a  contract  with  Mrs.  Sepulveda  which 
had  no  bearing  on  or  relation  to  his  position 
as  her  attorney  at  law  in  the  partition  suit, 
especially  so  as  in  the  making  of  the  contract 
he  did  not  even  personally  see  her,  and  so 
<-ould  not  have  personally  influenced  her,  and 
the  explanation  of  the  contract  was  made 
by,  and  her  assent  ^ven  to,  her  trusted  agent 
and  man  of  affairs.  An  attorney  is  under  no 
actual  Incapacity  to  deal  with  or  purtdmse 
from  his  client.  All  that  is  required,  where 
the  relation  of  confidence  exists,  and  where 
the  questioned  transaction  has  a  bearing 
upon  that  relationship,  Is  a  clear  showing 
that  there  has  been  no  abuse  of  confidence 
and  no  advantage  taken.  Felton  v.  Le  Breton, 
92  Cal.  457,  28  Pac.  490;  Cox  v.  Delmas,  99 
Cal.  104,  33  Pac.  836;  Vanasse  v.  Held.  Ill 
Wis.  303,  87  N.  W.  1»2 ;  1  Story,  Jur.  {  313. 
"There  Is  no  authority  establishing,  nor  was 
It  ever  laid  down,  that  an  attorney  cannot 
purdiase  from  his  client  what  was  not  in  any 
degree  the  object  of  bis  concern  as  attorney. 
*  *  *  Under  such  circumstances  be  Is  not 
the  attorney  In  tmc  re."  Montesquieu  v. 
Sandys..l8  Ves.  313. 

[4]  In  support  of  this  Judgment,  given  on 


nonsuit,  respondents  seem  to  place  reliance 
upon  certain  testimony  given  by  Mr.  Mahar 
to  the  effect  that  he  understood  that  he  and 
Mr.  Stieglitz  were  to  divide  the  commission, 
and  that  he  thought  he  and  Mr.  Stieglitz 
might  as  well  make  a  commission  up<u  the 
sale  of  the  property  as  anybody  else,  and  also 
upon  the  fact  that  after  the  sale  Bir.  Pecfc 
insisted  oa  giving  him— Mr.  Stieglitz— 9500. 
whldi  he  refused  to  take,  telling  Mr.  Peck 
that,  if  he  wanted  to  give  this  mmey,  to  draw 
his  dieck  for  that  amount  to  Mr.  Mahar, 
which  Mr.  Peck  did.  and  that  subsequently 
Mr.  Mahar  Insisted  upon  Mr.  SUegUtz  taking 
half  of  the  amount  As  against  this,  how* 
ever,  Is  the  positive  testluKmy  of  Mr.  Stleclitx 
that  there  had  be«i  no  previous  agreement  be- 
tween himself  and  Mr.  Peck,  or  between  him- 
self and  Mr.  Mahar,  concerning  the  $500,  and 
that  he  never  had  any  agreement  vrith  Mr. 
Mahar  by  wlddi  he — Bfr.  Mahar— was  to  re- 
ceive any  part  of  the  commlsslois  fbr  the  sale 
of  the  land.  To  sustain  the  n<Hisnit  it  would 
have  to  be  said  as  matter  of  law  that  this  e^- 
denee  to  whidi  we  have  last  adverted  al>- 
solutely  destroys  all  the  force  and  effect  of 
the  rest  of  the  evidence  in  the  case.  But 
this  manifestly  is  not  sa  The  most  that  can 
be  said  of  it  is  that  it  is  evidence  tending  to 
impeadi  the  fair  dealing  ot  Mr.  Mahar  with 
his  prineipaL  It  does  not  at  all  affect  tbe 
legal  rights  ot  plaintiff  as  above  set  forth. 

The  Judgment  appealed  from  is  therefore 
reversed. 

We  concur:   MfiLTIN.  J. ;  LORIGAN,  J. 


(ITS  Cal.  146) 

SBfALLD7  V.  GEIORGE)  C.  PECEHAM  CO., 

et  aL   (L.  A  3811.) 
(Supreme  Court  of  California.    May  16,  193.7.) 

1.  Appeal  aho  Ebbob  «=9l01 1(1)— Review 

or  PlNOIMQS— CONFUCTINQ  EVZOENCE. 

Where  the  court's  finding  are  supported  by 
conflictina:  evidence,  they  will  not  be  dUturheU 

on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sfi  3083-3988.] 

2.  Afpbai.  and  Ebrob  «=9SS2(2>— Ruuho  m 
Appellant's  Favob— Venue. 

Appellant  cannot  complain  on  appeal  of  a 
ruling  relating  to  change  of  venue  consistent 
with  his  view  of  the  matter  in  tbe  -trial  court, 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3592.] 

3.  Venue   $=95(2) — Chanob  oi^-Cahceixa- 

TION  OF  COHTEACT  Or  SaLE. 
Motion  to  change  venue  of  action  to  rescind 
contract  of  sale  for  misrepresentation,  from 
county  where  contract  and  representations  were 
made  to  county  where  land  was  located,  was 
properly  draied. 

tEd.  Note.— For  other  coses,  see  Venue,  Cent. 
Dig.  S  6.1 

4.  Apfeal  and  Ebbob  4»23d(l)  —  Necbsbitt 
OF  AsKiNO  Change  of  Venue. 

Appellant  cannot  complain  of  court's  re- 
fasal  to  allow  a  change  of  venue,  where  he  fileil 
no  motion  therefor,  under  XDode  Civ.  Proc.  {  396. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
&ror,  Cent.  Dig.  §  1384.] 


4^Fgr  other  euM  m  ume  topic  and  KSY-NUllBER  In  all  Key-Nuinber«d  UlEeitts  and  Indcxn 


Digitized  by 


CaL) 


BMALI^Y  T.  OEORGE  C.  FECEUAM  CO. 


439 


5.  Eqoitt  4=s^(1)— Rbteivtion  or  Jubibdic- 

nOH  ACQUIBXD. 
A  court  of  equity,  barins  once  obtained  ju- 
risdiction, will  decide  the  wbole  case.  leaving 
nothiDff  for  fatnr*  litiB&tion. 

[Bd.  Note.— For  other  cases,  see  Equity*  Cent. 
IHC  H  1(M-109,  111.  114.] 

6l  Costs  4=»13— Equirr  —  Discbetion  of 
Court. 

Awarding  of  costs  in  an  eqaltable  action  is 
discretionary  with  the  court 

[BrI.  Note.— For  other  cases,  see  Oosts,  Gmt 
Dit.  H  21,  25.1 

DepartmeDt  2.  Appeal  from  Superior 
Cbort,  Ix)S  Angeles  County;  N.  A.  Hawkins, 
Caias.  Wellborn,  Judges. 

Action  by  M.  E.  Smalley  against  the 
George  C.  Peckham  Company  and  others. 
From  a  judgment  for  defendants,  and  from 
orders  denying  motion  for  new  trial  and  tax- 
ing costs,  plaintiff  appeals.  Affirmed. 

'William  Freeman,  of  Los  Angeles,  for  ap- 
pellant. Fred  W.  Morrison,  of  Los  Angeles, 
fbr  respondents. 

HENSHAW,  J.  Plaintiff  sued  to  rescind 
a  contract  into  which  he  had  entered  for  the 
purchase  of  several  acres  of  land  In  the 
county  of  San  Bernardino  on  the  2ist  of  No- 
vember, 1910.  He  served  a  notice  and  de- 
mand for  rescission  on  January  27,  1S12. 
The  rl^t  to  rescind  Is  based  upon  the  assert- 
ed fraudulent  misrepresentations  made  by 
defmdants  to  plaintiff  to  Induce  him,  and 
under  whi<^  he  was  Induced,  to  enter  Into 
the  contract  of  purchase.  These  false  state- 
ments are  declared  to  be  representations  that 
the  land  was  of  superior  quality  and  espe- 
cially adapted  to  the  cultivation  and  produc- 
tion of  orange  trees  and  their  fruit ;  that  It 
was  situated  in  the  "orange  belt,"  and  was 
free  from  frost,  and  that  the  climatic  con- 
ditions were  especially  favorable  for  the  cul- 
tlratiw  and  production  of  dtrus  fruits ;  fur- 
ther, that  the  purchaser  of  each  10  acres 
would  be  entitled  to  i/io  of  the  water  and 
water  rights  and  pumping  plant  appurtenant 
to  the  tract  free  of  charge,  except  for  the  ex- 
pense of  upkeep,  and  that  the  water  supply 
was  adequate  to  Irrigate  the  land  properly; 
that  defendants  "prevented  and  persuaded 
.plaintiff  not  to  make  any  inquiry  for  himself  ; 
as  to  the  troth  of  said  conditions  of  climate 
and  water";  that  plaintiff  did  not  read  the 
agreement,  nor  consult  any  one  about  It,  hut 
relied  solely  on  the  defendants'  representa- 
tions; that  after  the  execution  of  the  agree- 
ment he  discovered  that  "said  land  In  quality, 
and  said  water,  water  rights,  and  pumping 
ptent  In  quantity,  were  not  as  represented," 
and  be  so  Informed  defendants,  and  plaintiff 
believes  "that  the  demands  for  money  for 
water  by  said  defendants,  their  ofGcers, 
i^ents,  and  employSs  were  and  are  In  excess 
of  the  pro  rata  expense  provided  by  said 
agreement  and  contrary  Uiereto" ;  that  plain- 
tiff paid  in  cash  on  account  of  the  purchase 
of  the  land  91,000  and  other  smaller  sums 


,  amouatliig  to  $1S0;  and  "that  the  conslderu- 
'  tlon  for  his  obligation  under  said  agreemMit 
has  failed  in  part  and  in  wholCi  and  has  be- 
come ratirely  void  tbrongh  the  fbult  of  the 
said  defendants,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  ¥1.180."  The  defendants 
answmd,  and  for  eross-complaint  set  up  the 
contract,  plaintiff's  breach  of  it,  and  sought 
a  decree  giving  plaintiff  a  reasonable  time 
within  which  to  be  relieved  from  his  defiiult 
or  suffer  forecaosure  of  all  his  right  and  in- 
terest in  and  to  the  land.  Judgment  passed 
for  defendants,  and  plaintiff  appeals  from 
the  judgment,  the  order  denying  his  motion 
for  a  new  trial,  and  also  from  the  order  ot 
the  court  taxing  oosts  In  the  action. 

[1]  The  brief  quotations  whidi  we  have 
made  from  the  complaint  will  suffice  to  show 
its  Inartlfldallty  as  a  pleading,  and  respond- 
ents argue  with  much  force:  First,  that  no 
damage  Is  shown,  and  that  fraud  without 
damage  furnishes  no  ground  for  action  (Hol- 
toD  V.  Koble.  88  CaL  7,  23  Pac.  68);  and, 
second,  that  nowhere  in  the  pleading  is  it 
made  to  appear  what  injurious  difference  the 
plaintiff  discovered  between  tiie  land  and  the 
water  right  which  he  received  and  the  land 
and  water  right  for  whii^  be  contracted,  and 
that,  therefore,  there  is  aa  utter  failure  to 
show  a  difference  In  value,  and,  consequently, 
that  the  allegation  that  the  consideration  for 
the  agreement  "has  failed  in  part  and  in 
whole  and  has  become  entirely  void*'  is  whol- 
ly unsupi)orted  by  any  allegation  in  the  com- 
plaint We  need  not.  however,  pause  to  dls- 
cuss  this,  for  a  consideration  of  the  evidence 
of  plaintiff,  even  when  It  Is  upon  a  material 
matter.  Is  sharply  in  conflict  with  the  evi- 
dence of  the  defense,  and  the  findings  of  the 
court,  therefore,  are  supported,  and  will  not 
here  be  disturbed. 

[2, 3]  The  action  was  commenced  in  the 
county  of  Los  Angeles.  The  defendants  sen-- 
ed  notice  that  they  would  move  for  a  change 
of  venue  to  the  county  of  San  Bernardino, 
upon  the  ground  that  the  real  property  af- 
fected by  the  litigation  was  situated  In  that 
county.  An  affidavit  of  merits  was  filed  in 
support  of  this,  and  the  motion  was  opposed 
by  plaintiff,  and  was  denied.  The  defendant 
Merchants'  Bank  &  Trust  Company  had 
brought  its  action  in  San  Bernardino  county 
against  this  plaintiff  for  the  enforcement  of 
this  contract,  and  the  complaint  in  that  ac- 
tion was  Identical  with  the  cross-complaint 
filed  In  this.  Before  the  court  In  San  Ber- 
nardino county  plainUfTs  counsel  represented 
that  the  action  pending  In  Los  Angeles  coun- 
ty would  determine  all  the  questions  involved 
in  the  San  Bernardino  county  action,  and 
the  trial  of  the  latter  action  was  upon  this 
ground  postponed.  Appellant  here  seemingly 
complains  of  the  action  of  the  trial  court  In 
concurring  with  his  viewi  that  the  place  of 
the  trial  of  the  action  should  not  be  dianged 
from  Los  Angeles  county.    Aside  from  the 
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fact  that  It  does  not  He  In  his  moutb  thus  to 
argue,  the  court's  ruling  was  sound.  Gro- 
cers', etc.  Union  v.  Kern,  150  CaL  476,  89 
Pac.  120. 

[4,  6]  But  if  appellant's  objection  Is  that 
the  court  retained  Jurisdiction  of  the  action 
after  the  filing  of  the  cross-complaint  and 
should  not  have  done  so,  the  answer  Is  two- 
fold— that  he  made  no  motion  for  a  change 
of  venue  (Code  Civ.  Pi-oc.  !  396),  and  that  It 
Is  a  familiar  rule  of  equity  that  when  the 
court  has  once  obtained  Jurisdiction  it  will 
do  complete  Justice  by  deciding  the  whole 
case  and  leaving  nothing  for  future  litiga- 
tion (Booker  v.  Altken.  140  Cal.  473,  74 
Pac.  11). 

[1]  The  defendants,  prevailing  in  the  liti- 
gation, filed  a  cost  bill.  Tbe  action  was  in 
equity,  and  tbe  award  of  costs  discretionary 
with  the  court.  On  motion  of  defendants  It 
taxed  the  costs  in  the  sum  of  $119.10,  and 
Judgment  was  ^tered  accordingly.  Appel- 
lant states  that  his  bill  of  exceptions  specifies 
tbe  points  and  reasons  so  clearly  that  the 
error  of  the  court  in  so  taxing  the  costs  will 
plainly  appear  without  argument  or  authori- 
ties; but  an  examination  of  this  bill  of  ex- 
ceptions thus  unnecessarily  forced  upon  ns 
shows  that  the  court  In  no  respect  erred. 

The  Judgment  and  orders  ajKwaled  from 
are  tbereforB  affirmed. 

Weconcnr:  MELVIN,  J.;  L0RI6AN,  J. 


an  Col.  1S4) 

FIItST  CONGREOATlONAIi  CHURCH  OP 
CURliiT  IN  CORONA  t.  LOWBSX 
et  at   (L.  A.  3081.) 

(Supreme  Court  of  California.    May  12,  1017.) 

1.  Pbincipai.  ahd  Spbetx  ^3lOO(3)— Dia- 
CIUBaB— Matebiai.  Altkbaiiuns. 

Relative  to  diacbarge  of  a  building  cootraC' 
tor's  surety,  alterations  and  omissions  in  work 
aggregattog  over  $500  made  on  oral  agreement 
of  owner  and  contractor,  while  the  contract  pro- 
vided that  they  obould  be  made  only  after  agree- 
ment in  writing,  were  material. 

[Ed.  Note.— For  other  cases,  get  Principal 
and  Surety,  CenL  Dig.  {  163.1 

2.  Pbincipai.  and  Sueett  ^=»97— DiscnABOK 
— Injubt. 

Under  Civ.  Code,  %  2819,  providing  that  a 
guarantor  is  exonerated  if  by  aoy  act  of  the 
creditor  without  coDsent  of  guarantor  tbe  prin- 
cipal's original  obligation  is  altered  in  any  re- 
spect, and  section  2840,  applying  the  same  rule 
to  sureties,  a  material  change  ot  principal's  ob- 
ligation without  surety's  consent  discharAcs  the 
surety  without  regard  to  the  surety  being  in- 
jured by  the  alteration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent.  Dig.  H  146-168.] 

B.  Pbincifai.  and  Sukbtt  4=397— DzBCHABax 

— SUBETT  COMPANT. 

Civ.  Code,  SS  2819.  2840.  making  a  mate- 
rial change  of  principal's  obligation  without 
surety's  consent  discharge  the  surety,  without 
regard  to  injury,  apply  to  a  corporation  engag- 
ed in  the  business  of  suretyship. 

[Bd.  Note— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  S8  146-1C8.] 


In  Bank.  Appeal  from  District  Court  of 
Appeal,  Second  District 

Action  by  the  First  Congregational  Churdi 
of  Christ  in  Corona,  California,  against  C.  L. 
Lowrey  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Beveraed. 

Ben  Goodrich  and  Goodrldi  ft  Hartlnson. 
all  of  Lob  Angeles,  for  appellants.  O.  R.  Free- 
man, of  Willow,  and  Purlngton  ft  Adair,  of 
Riverside,  for  respondent. 

HENSHAW,  J.  [1]  This  is  an  action 
brought  against  the  surety  on  a  contractor's 
bond.  Defendant  Lowrey  had  entered  into  a 
contract  with  the  plaintiff  for  the  construction 
of  a  church.  He  abandoned  his  contract,  and 
plaintiff  brought  its  action  against  him  and 
against  the  surety  to  recover  the  amount  of 
damages  which  It  sustained  by  reason  of  this 
abandonment  The  contract  between  the 
owner  and  the  contractor  made  provision  for 
alterations,  deviations,  additions,  or  omis- 
sions In  the  work  to  be  done,  and  provided 
that  the  reasonable  value  should  be  added  to 
or  deducted  from  the  contract  price,  "provid- 
ed, however,  that  the  character  and  valua- 
tion of  any  or  all  of  said  changes,  omissions, 
or  extra  work  should  be  agreed  opc«i  and  fix- 
ed in  writing,  signed  by  the  owner  and  the 
said  contractor  prior  to  the  commencement 
of  the  work  of  making  such  alterations,  devia- 
tions, additions  or  Mnlssions."  Tbe  coort 
found  that  certain  alterations  and  omissions 
were  made  and  were  agreed  to  betweoi  plain- 
tiff and  tbe  defendant  Lowrey.  It  found  the 
^alue  of  these,  item  by  item;  one  Item 
amounting  to  $164.25,  another  to  $209,  and  a 
third  to  $201.  It  farther  found  that  the 
character  and  Talne  ot  these  diangea,  (»nis- 
slona,  and  extra  work  were  agreed  upon  be- 
tween the  owner  and  contractor,  but  were 
not  agreed  upon  and  fixed  In  writing  or  sign- 
ed by  tbe  owner  and  ccmtractor,  prior  to  tbe 
commencement  of  tbe  wwk,  or  at  all.  It 
still  further  found: 

"That  none  of  sudi  alterations,  deviations,  or 
omissions  were  detrimental  to  the  interests  of 
the  defendant  Pacific  Surety  Company,  and  did 
not  materially  alter  the  terms  or  conditions  of 
said  contract  or  bond,  or  change  tbe  contract 
between  the  plaintiff  and  said  Lowrey  or  said 
Pacific  Surety  Company." 

That  the  alterations,  changes,  and  omis- 
sions were  material,  within  the  meaning  of 
the  decisions,  there  can  be  no  doubt  Al- 
catraz,  etc.,  Ass'n  v.  U.  S.  Fidelity  A  Guar- 
anty Co..  3  CaL  App.  338,  85  Pac.  156;  Bar- 
rett-Hicks Co.  V.  Glas,  9  Cat  App.  491,  99 
Pac.  856;  O'Neal  v.  Kelley,  65  Ark.  550,  47  S. 
W.  409;  Beers  t.  Wolf,  116  Ma  179,  22  S. 
W.  620. 

Because  of  this  finding  that  these  changes 
were  neither  material  nor  detrimental  to  the 
surety,  the  trial  court  gave  Judgment  for 
plaintiff,  and  this  appeal  has.  followed. 

[2, 3]  Appellant  here  contends  that  under 
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oar  fltatnte  law,  and  under  onr  dedslona, 
since  the  agreement  between  the  owner  and 
the  contractor,  the  terms  of  which  agrcwnent 
measure  the  surety's  rights  and  liablUtlea 
under  Its  contract,  were  changed  in  a  mate- 
rial respect  without  the  consent  of  the  sure- 
ty, he  is  released  from  his  obligation.  Re- 
QNHident  contends  that  the  trend  of  modern 
decision  no  longer  farors  those  sureties  who 
eater  into  such  contracts  for  compensation 
and  as  a  boslness ;  that  as  to  them  the  rule 
of  law  permitting  a  guarantor  to  stand  upon 
the  letter  of  his  contract  is  no  longer  in 
force;  that  the  law  governing  Insurers  is 
the  law  which  should  be  applied  to  them; 
and  that  in  applying  such  la,w,  to  be  re- 
lieved, they  must  not  only  show  a  variation, 
and  a  material  variation,  of  the  terms  of 
the  contract  upon  which  their  own  contract 
of  surety  was  based,  but  must  further  show 
that  such  material  variation  waa  injurious. 
Undoubtedly,  there  is  authority  for  such  a 
view,  and  many  of  the  cases  so  holding  will 
be  found  collated  and  discussed  in  the  note 
tc  Cowles  v.  U.  S.  Fidelity  &  Guaranty  Co., 
66  Am.  St  Rep.  838,  and  In  Frost  Guaranty 
Insurance,  |  4  et  seg.  It  would  serve  no 
profitable  purpose  to  analyze  these  decisions, 
nor  to  search  the  laws  of  the  states  which 
have  rendered  them  to  determine  whether  or 
Dot  the  courts  were,  as  this  court  is,  bound 
by  positive  statutory  declaration  upon  the 
inbject,  for  In  vie,w  of  our  own  Code  provi- 
sos such  a  discussion  could  have  no  value. 
It  would  be  but  a  declaration  by  this  court 
as  to  what  It  might  think  the  law  should  be, 
bat  It  could  In  no  wise  control  our  law  as 
It  actually  is  written.  Our  Code  speaks  with 
absolute  finality  upon  the  subject  Section 
of  the  Civil  Code  provides  that  a  guar- 
antor "iB  exonerated,  *  *  *  If  by  any  act 
<tf  the  creditor,  without  the  consent  of  the 
saarantor,  the  original  obligation  of  the  prin- 
cipal Is  altered  in  any  respect"  See,  also, 
Civ.  Code,  S  2840,  applying  the  same  rule  to 
sureties.  Onr  dedslona  crastming  these  sec- 
tions nnlfbnnly  bold  that,  tf  there  has  been 
foch  a  change  in  the  contcact  In  any  (mate- 
rial) respect,  the  Inqulrr  there  ends  and  the 
(narantor  ts  enmerated,  and  that  It  is  not 
a  subject  of  inquiry  whether  the  alteration 
ItBS  or  has  not  been  to  his  injury.  Cadenasso 
T.  Antonelle.  127  Cal.  382,  59  Pac.  765;  Tal- 
ly T.  Parsons.  131  Cal.  616,  63  Pac  833; 
Davlsson  t.  East  Whittler  Land  Ca,  153 
CaL  85, 06  Paa  88 ;  Taoby  ▼.  Woods,  122  Cal. 
G65,  05  Pac.  683 ;  Donne  Investment  Co.  v. 
Kmpire  State  Surety  Co.,  27  Cal.  App.  208, 
ISO  Pac  406.  411.  It  Is  to  be  noted,  then, 
tbtt  neither  our  statute  law  nor  our  decisions 
nid«r  it  have  ever  recognized  that  there  is 
■ny  distinction  between  a  compensated  and 
vnonnpeiisated  surety  or  gaarantor,  nor  be- 
tween a  corporate  surety  and  on.  individual 
niety,  nor  betweoi  a  corporation  or  an  in- 
dividual engaging  in  the  business  of  surety- 


ship or  guarantyshlp  for  compensation  and  a 
corporation  or  individual  who  enters  into  a 
like  contract  without  compensation.  To  im- 
pose such  distinctions,  while  sections  2819 
and  2840,  Civil  Code,  read  as  they  now  read 
upon  the  books,  would  not  be  to  Interpret  and 
to  enforce  the  written  law,  but  to  make  new 
li:w  In  hostility  to  it.  It  la  for  the  T^egisla- 
ture,  and  not  for  the  courts,  to  modify  our 
statute  law,  if  the  lawmaking  body  shall  be- 
lieve that  its  former  declarations  touching 
the  rights  and  liabilities  of  sureties  and  guar^ 
antors  should  be  modified  in  respect  to  those 
sureties  and  guarantors  who  become  such  Cor 
comi>ensatlon. 

The  judgment  appealed  from  is  tlierefMe 
reversed. 

We  ccocor:  ANGEa*LOTTn,  a  J. ;  UEL- 
VIN,  J.:  SHAW,  J.;  SLOSS,  J. 


(175  Cftl.  127) 
EBLLS  T.  EELL3.    (L.  A.  4036.) 
(Supreme  Court  of  California.   May  12,  1017.) 

Appbal  awd  Erbob  «=»  1010(1)  —  Review  — 

FiNDiNoa  OF  Fact. 
In  action  by  wife  to  caned  deed  made  to  her 
husband,  held,  under  evidence,  that  flnding  that 
conveyance  was  duljr  delivered  to  defendimt  in 
accordance  with  plaintlfa  agreement  so  to  do 
at  the  time  slie  acquired  title  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3979-3981,  4024.1 

.  D^rtment  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Willis  I.  Mor- 
rison, Judge. 

Action  by  Edith  Eells  against  George 
Eells.  From  a  Judgm^  for  defendant,  and 
from  an  order  denying  plaintiff's  motion  fw 
a  new  trial,  she  app«U&  Affirmed. 

Edith  D.  McKlnley,  for  appellant  Wil- 
liams ft  Kutao,  of  Santa  Ana,  and  George  P. 
Adams,  of  Los  Angdaa,  for  rebpondent. 

VICTOR  B.  SHAW,  Judge  pro  tem.  In 
this  action  plaintiff  sought  a  decree  quieting 
her  alleged  title  to  certain  real  property  de- 
scribed In  the  complaint,  and  also  asked  that 
a  deed  which  purported  to  convey  the  same 
property  to  defendant  be  canceled  and  an- 
nulled. The  court  denied  her  the  relief 
sought  and  gave  Judgment  in  favor  of  de- 
fendant, from  which,  and  an  order  denying 
lier  motion  for  a  new  trial,  plaintiff  appeals. 

The  action  grows  out  of  the  following 
t&cUi  The  parties  are  husband  and  wife. 
At  the  time  of  the  marriage  In  1909  defend- 
ant,' the  husband,  owned  19^  acres  of  land, 
upon  wlildi,  at  the  request  of  plaintiff,  he 
declared  a  homestead.  Be  exchanged  9% 
acres  of  this  land  for  property  in  the  city  of 
Loe  Angeles,  consistlug  of  s  house  and  lot, 
constituting  the  subject  of  suit  which  was 
owned  by  one  Susan  A.  Hobbs;  who  on  De- 
cember 17, 1912,  conv^ed  the  same  to  plain- 
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tiff  as  her  separate  estate.  On  February  12, 
1913,  plaintiff  signed  and  acknowledged  a 
deed  ocmveylng  to  defendant  this  property  so 
acqalr^  from  Hobbs.  Tbe  chief  question  tn- 
TOlred  concerns  the  delivery  or  nondeUrery 
of  this  deed  of  conr^ance,  wherein  defend- 
ant was  named  grantee. 

The  contention  of  plaintlCf,  supported  by 
her  testimony,  Is  that  the  deed  was  so  exe- 
cuted by  her,  not  with  the  Intention  of  a 
present  delivery  thereof  to  her  husband, 
but  with  the  purpose,  In  case  of  her  death,  of 
saving  her  estate  the  expense  of  adminis- 
tration, and  that  he  secured  possession  of  the 
deed  by  wrongfully  abstracting  the  some 
from  where  she  had  placed  It,  between  the 
mattresses  of  her  bed.  On  the  other  hand,  it 
was  alleged  In  the  answer,  and  testimony 
was  offered  In  behalf  of  defendant  which 
clearly  tended  to  prove,  that  he  was  inex- 
perienced and  unfamiliar  with  legal  Instru- 
ments and  their  effect,  while  plaintiff  was  an 
attorney  of  several  years'  experience  in  the 
laws  of  conveyancing  and  fhmillar  with  mat- 
ters relating  thereto,  and  during  her  mar- 
riage had  acted  for  defendant  In  the  conduct 
and  management  of  all  such  matters;  that 
at  tbe  time  of  the  exchange  of  tlie  properties 
atae  assumed  charge  thereof,  and  stated  to  de- 
fendant that,  if  th«  title  to  the  Hobbs  prop- 
er^ was  placed  In  ber  name,  she  could  man- 
age the  same  and  collect  the  rents  thereof  to 
better  adrantage,  and,  if  so  conveyed  to  ber, 
she  would,  for  his  protection,  Immediately  ex- 
ecute and  deliver  to  him  a  deed  to  the  prop- 
er^; tliat  defendant,  relying  upon  his  wife's 
representations,  and  having  implicit  con- 
fidence in  ber  expressed  purpose  to  convey 
the  property  to  talm,  consented  to  the  lodg- 
ment in  her  of  the  title  to  the  Hobbs  prop- 
erty; that  in  compliance  with  her  agreement 
so  to  do  she,  on  February  12,  1913,  made  and 
delivered  the  deed  to  him,  at  the  same  time 
advl^ng  that  no  record  thereof  be  made  un- 
til after  her  death;  that  thereafter  she  took 
the  instrument  from  a  drawer,  where  he  had 
deposited  It  for  safe-keeping,  and  secreted  it 
between  the  mattresses,  from  where  be,  upon 
finding  it,  took  the  same  and  had  It  recorded; 
and  that  the  property  so  conveyed  by  Hobbs 
to  plaintiff  with  defendant's  consent  in  ex- 
change for  the  acres  of  land  was  never 
intended  by  him  to  be  the  subject  of  a  gift  to 
plaintiff.  All  of  these  facts  the  court  found  to 
be  true,  in  accordance  with  the  evidence  so 
offered  on  behalf  of  the  defendant. 

Appellant,  who  appears  in  prc^rla  persona, 
devotes  much  of  her  brief  in  an  endeavor  to 
show  that  the  findings  abo^  e  referred  to,  and 
particularly  that  as  to  tbe  delivery  of  the 
deed,  are  not  supported  by  the  evidence.  The 
contention  Is  wholly  without  merit.  The 
most  that  can  be  said  la  that  there  Is  a 
sharp  conflict  between  the  testimony  of  the 
parties  toucMng  the  matters,  and  the  court. 


as  It  was  ftally  warranted  In  doing,  gave  tbe 
greater  weight  to  the  t^timony  of  defendant 
than  it  did  to  that  of  plaintiff.  It  thus  ai>- 
pears  that  defendant's  ownership  of  the 
property,  as  found  by  the  court,  is  based 
upon  a  conveyance  thereof  duly  executed  and 
delivered  by  plaintiff  to  defendant  in  accord- 
ance with  h&c  agreement  so  to  do,  made  at 
tbe  time  when  in  her  own  name  she  acquired 
title  to  the  Hobbs  property.  This  being  true. 
It  is  inmmterlar  whether  or  not  other  findings 
relating  to  plaintiff's  alleged  fraudulent  acts 
in  procuring  the  deed,  and  want  of  considera- 
tion paid  therefbr  by  her,  are  supportsd  by 
tbe  evidence.  Conceding  the  absence  of  fraud 
on  her  part,  and  that  her  abandonment  of  the 
homestead  declared  by  the  husband  ccaisti- 
tuted  a  part  of  the  consideration  for  the 
Hobbs  deed,  It  could  not,  under  the  circum- 
stances shown,  affect  the  >adgment  Appel- 
lant bas  filed  a  volimiinous  brief  devoted  to 
a  discussion  of  abstract  questions  of  law  not 
here  Involved,  and  to  matters  proper  for  the 
considemtlon  of  the  trial  court,  and  which  It 
Is  presumed  to  have  considered  In  determin- 
ing the  weight  to  be  givm  tbe  conflicting 
evidence 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SLOSS,  J. ;  SHAVT,  J. 


(175  Cal.  118) 
PEOPLE  T.  HADLET.    (Cr.  2043.) 

(Supr^e  Court  of  California.   May  11.  1917.) 

1.  Cbiuiral  Law  «==>1130(2)  —  Appeai.  and 
Erhor— Briefs. 

Where  brief  merely  charged  error  in  admis- 
sion of  evidence  without  poiating  out  error  or 
the  resulting  prejudice,  the  matter  will  not  be 
considered  on  appeal. 

(Gd.  Note.— For  other  csies,  see  Criminal 
Law,  Cent.  l>ig.  K  2956,  2966,  2968.] 

2.  Cbimtnai.  Law  «=>650— Gvioenoe— Expkk- 

niENTS. 

Experiments  touching  ability  of  witness  to 
have  recognized  accused  on  the  nigtit  of  the 
crime,  as  she  testified,  need  not  be  carried  oat 
under  absolutely  identical  conditicms,  even  to 
the  condition  of  leafage  of  trees  existing  at  time 
in  questiw;  the  experiment  being  latn  in  the 
year. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C«nt.  Dig.  {  1457.1 

3.  HoMiciDc  4=366  —  DuBiNO   Attempt  to 

COKMIT  BnaOLABT — ACCinENTAL  KlXXINO. 

Tbe  fact  that  bomidde  committed  by  one 
while  attempting  burglary  was  acddental  is  im- 
material. 

[Ed.  Note.— For  other  cases,  sea  Homidde, 

Cent.  IHg.  S  85.1 

4.  Cbihinai.  Law  «=;9781(6)— InsTsucnoKB— 

Confessions. 
Instructions  that  the  fact  that  confession 
was  obtained  hy  police  officers  "presents  an  im- 
portant item"  in  considering  its  voluDtarjr  char- 
acter was  erroneous  as  being  an  instructian  re- 
garding the  weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  1868.1 
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5l  Houicids  <^286(1)  —  EJtidknck  —  Iktbn- 

TIOX. 

Ad  instructioD  that  the  Inteotion  of  accused 
at  tiine  of  homicide  is  manifested  by  circum- 
stances connected  with  the  offense,  and  the  ac- 
cused's sound  mind  and  discretion  and  the  means 
nsed  to  accomplish  the  killing  may  be  considered, 
WM  proper. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cant  Dig.  I  58&] 

lo  ^nfc.  Appeal  from  Superior  Court,  los 
AiiKel«s  County ;  QaTin  W.  Cratg.  Judge. 

Lon  Hadley  was  convicted  of  murder,  and 
appeals  from  Judgment  and  from  order  deny- 
ing motion  for  new  trial.  Afflrmed. 

WellingtMi  W.  Judd,  of  Los  Aisles,  fin-  ap- 
pellant. U.  S.  Webb.  Atty.  Ooi..  and  Bobert 
U.  Clarke,  Deputy  Atty.  Gen.,  for  the  Pe<^de. 

HENSECAW.  J.  DeCendant,  a  colored  man, 
was  diarged  wiOl  the  murder  of  John  Mc- 
Gorem.  He  was  found  guilty,  and  tiie  deatti 
poial^  was  Imposed.  He  has  taken  his  ap- 
peal from  the  jndgnMot  and  ftom  an  order 
denying  his  motion  for  a  new  triaL 

[1]  Certain  rulings  of  the  court  In  admit- 
ting and  rejecting  evidence  are  complaloed 
A  We  are  aided  by  no  diachsslon  of  counsel 
p(fottng  out  either  the  error  or  the  Injury  of 
Uiese  mllngs.  Tlie  brief  limits  Itself  to  the 
bare  statemrat  that  "the  court  erred"  in 
mstaining  this  obilection  or  In  overmlliv  that 
obJectUm.  This  court  has  in  numerous  In- 
sUnces  dedlned  to  consider  objections  so 
presented.  People  v.  Woon  Tuck  Wo,  120  CaL 
m,  S2  Pae  83S:  People  t.  McLean.  135  CaL 
306^  67  Pae.  770;  People  t.  Creeks,  141  Cal. 
SB»,  75  Paa  101.  Nevertheless,  owing  to  the 
crsTlty  of  the  case,  we  have  examined  the 
record  with  care,  and  in  none  of  the  Instances 
cmplained  of  do  we  find  a  mllag  which 
would  Justify,  much  less  demand,  a  reversal 
of  the  case.  Some  of  these  rulings  were 
eminently  sound.  Others  were  rulings  on 
evidentiary  matters  of  trifling  consequence. 
One  only  calls  for  specific  consideration.  The 
facts  of  the  crime  are  that  the  defendant, 
aboat  20  minutes  past  8  o'dodc  of  the  eve- 
ning ot  April  3d,  was  In  the  act  of  burglariz- 
ing the  home  of  the  deceased,  who  at  the 
time  was  absent.  The  deceased  returned  to 
his  residence  while  the  defendant  was  en- 
dearorlog  to  effect  an  entrance.  He  went 
to  an  outbuilding  and  picked  up  an  axe  and 
walked  toward  his  bouse:.  This  act  of  the  de- 
ceased is  explained  by  witnesses, '  who  said 
that  such  was  bis  practice,  as  McGorem 
thought  that  by  taking  the  axe  into  his  bouse 
at  eight  burglars  would  have  a  less  ready 
means  of  forcing  an  entrance.  However,  as 
he  approached  his  door  the  defendant  shot 
him  twice  and  fled.  His  dead  body  was  found 
In  his  yard  the  next  day.  Mrs.  Young,  a 
neighbor,  who  heard  the  shots,  went  to  her 
window  and  saw  a  colored  man,  whom  she 
Identified  as  this  defendant,  "sneaking  along 
the  front  of  McGovem's  house."  Tills  man 
dlrobed  the  fence  and  made  his  escape  bty  a 


devious  route.  These  were  the  circumstances 
of  the  homicide  as  testified  to  by  Mrs.  Young, 
tboush  she  did  not  know  until  the  next  day, 
after  the  body  bad  been  discovered,  that  Mc- 
Qovem  had  in  fact  been  killed.  The  defense 
offered  the  testimony  of  one  Compnext,  for 
the  purpose  of  showing  that  under  the  con- 
ditions existing  upon  the  night  and  at  the 
time  of  the  homicide  Mrs.  Young  could  not 
have  identified  the  defendant.  It  is  extreme- 
ly diOicult  to  follow  this  examination  from 
the  record;  as  frequent  references  are  maue 
to  a  map  showing  the  position  of  shrubbery, 
trees,  and  fencM.  It  Is  therefore  Impossible 
in  many  Instances  to  pass  upon  the  pertinency 
of  the  evidence  and  the  soundness  of  the  rul- 
ings. Thus,  as  exemplars,  the  witness  Is 
asked,  "Do  these  trees  extend  In  such  a  way 
as  to  completely  shadow,  and  did  they  at  the 
time  that  this  crime  was  alleged  to  have  been 
committed,  did  they  extend  so  as  to  complete- 
ly shadow  this  down  here?"  The  objection 
was  sustained  upon  the  ground  that  the  ques- 
tion catled  for  a  conclusion  of  the  witness. 
Of  course,  if  the  witness  In  fact  knew,  it  was 
no  more  an  objectionable  conclusion  than  if 
he  had  been  asked  whether  It  were  light  or 
dark.  Again  he  is  asked.  "Is  there  any  p<Ant 
at  which  to  your  knowledge  the  electric  light 
shines  in  there?"  This  would  esaa  to  call 
for  a  mere  declarati«i  of  fact  But  an  ob- 
jection was  sustained  to  it  as  calling  tor  a 
conclu^on  of  the  witness,  and  "no  foundation 
laid."  "Is  Bay  street  a  dark  street?"  Is  an- 
other questicMi  that  was  objected  to  as  calling 
for  a  condustw,  and  the  injection  upon  that 
ground  was  sustained.  Throughout  the  whole 
examination  of  this  witness  great  stress  seem- 
ed to  be  laid  upon  the  fact  that  "no  founda- 
tion was  laid,"  thoos^  it  does  not  appear  that 
defendant's  counsel  was  oilighteDed,  nor  yet 
is  this  court  enlightened,  as  to  precisely 
what  was  meant  by  this.  Thus  the  court 
said: 

"Counsd,  you  will  have  to  lay  a  foundation 
before  you  can  ask  any  of  these  qneBti<Ki&" 

However,  later  in  the  examinatlmi  the  mat- 
ter  is  illuminated  by  this  statement  ot  the 
proeecntlng  attorney; 

"Mr.  Helms.  At  this  time,  ^rhaps,  it  would 
be  well  to  state  that  counsel  is  amiarenUy  at- 
tempting to  lay  a  foundation — I  do  not  know, 
but  1  assume,  that  he  is  attempting  to  lay  a 
foundatioQ— I  do  not  know,  bat  I  assume,  uiat 
he  is  attempting  to  lay  a  toundati(Hi  to  show 
that  either  this  witness  or  some  other  witnesses 
some  time  this  month  performed  or  attempted  to 
perform  some  sort  ot  an  experiment  down  In  the 
vicinity,  or  in  the  premises  indicated,  and  that 
the  purpose  of  that  experiment  would  be  to 
show  that  either  this  witness  or  some  other  wit- 
ness with  a  similar  group  of  facts,  possibly  as 
accuraUly  reproduced  as  they  could  at  that  time 
reproduce  them,  undertot^  to  determine  whether 
or  not  some  iwrstHi,  this  witness  or  somebody 
dse,  located  in  the  premises  of  Mrs.  Youne  or 
approximately  a  similar  position  to  that  which, 
Mrs.  Young,  according  to  her  testimcmy,  must 
have  occupied  on  the  night  of  the  shooting— 

"The  Court  CapL  Helms,  I  do  not  see  how 
you  can  expect  to  stop  counsel  from  putting  on 
bis  evidence.  •  •  • 
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"Mr.  Helms.  Tbe  point  at  the  objection  on 
tbat  quesdon,  7oar  boDOr,  is  that  at  this  season 
of  the  rear,  as  is  well  known,  a  tree  may  be  in 
full  leal,  it  may  be  in  full  leaf  six  weeks  or  two 
moDths  ago  but  where  a  Deriod  of  two  months 
has  elapsed  the  leaBog  ofa  tree  in  the  spring 
of  the  year,  and  especially  of  a  deciduous  tree 
such  as  those  trees  evidently  are,  and  not  being 
dtnia  fruit  trees,  without  any  question  there  is 
a  continual  variatitHi  from  week  to  week  in  the 
cwdition  of  the  leafage.  A  sprout  that  will  be 
that  long  will  sometimes  in  three  or  four  days 
become  a  foot  long,  a  tender  green  sproutt  the 
new  growth,  especially  in  the  spring  season.  Ob- 
jects tbat  could  perhaps  be  seen  through  the 
tree  two  months  esrlier  in  the  spring  could  not 
St  all  be  discerned  through  the  leafage  of  the 
same  tree,  although  at  both  times  the  tree  might 
be  in  full  leafage.  For  that  reason,  I  was  about 
to  make  the  remark  before,  I  think  counsel  will 
see  that  It  is  impossible  to  reproduce  the  condi- 
tions the  same  where  we  are  dealing  with  grow- 
ing matter.  If  the  mutter  were  a  stcue  wall 
or  wooden  walls  even  that  could  be  shown  to  be 
in  the  same  condition,  there  might  be  a  possi- 
bility of  reproducing  conditions,  but  suppose  he 
reproduces  physical  conditions,  then  be  bos  to 
reproduce  a  person  with  exactly  the  same  capac- 
ity ot  vision  that  Mrs.  Toung  bad  before  he  has 
the  conditions  the  same  as  her  observation." 

[21  TbB  court  did  not  rale  upon  this  state- 
ment, but  It  l8  quite  apparent  tbat  the  prose- 
cuting atttHtney  believed  that  unless  tbe  "ex- 
periment'* touching  tbe  ability  of  one  person 
to  recognlzB  anotber  was  carried  out  under 
identical  condiaons,  eren  to  the  last  leaf  cm 
tbe  tree,  wltb  tboae  which  obtained  when  the 
irttness  Mrs.  Toung  testlfled  that  she  identi- 
fied tbe  defendant,  the  evldmce  was  Inad- 
missible. Of  course  suCb  Is  not  the  law.  Nor 
did  tbe  court  rule  tbat  mtSi  was  tbe  law. 
And  while  it  m^t  well  have  shown  a  greater 
liberality  in  permitting  counsel  for  the  de- 
fiense,  manifestly  inexperienced,  to  introduce 
Ills  evidence^  It  cannot  t>e  said  that  the  strin- 
gency of  tbe  court's  rulings  worked  any  bard- 
sbip  to  appellant 

[3]  Counsel  next  complains  ot  all  the  in- 
st ructions  which  ihe  court  gave  and  of  all 
wbl(4i  It  refused  to  glv&  But  specifically 
comtHalnt  Is  made  that  the  court  Instructed 
the  Jury  that  If  the  death  of  a  person  results 
from  the  act  of  another  while  such  other 
"was  engaged  in  iMrpetratlng  or  attempting 
to  perpetrate  robbery,  burglary,  or  mayhem. 
In  vhidi  case  the  fact  that  the  killing  was 
accidental  Is  immaterial."  Tbe  objection  to 
this  Instruction  is  that  It  "called  to  the  at- 
tention of  the  Jury  the  fact  that  the  defend- 
ant was  charged  with  murder  during  an  at- 
tempt to  commit  burglary."  Such  In  fact 
was  the  case,  and  such  in  fact  was  tbe  evi- 
dence, and  that  the  instruction  is  sound  in 
point  of  law  is  beyond  doubt  People  v.  Mil- 
ton. 145  Cal,  171,  78  Pac.  649;  People  v. 
Jones,  160  Cal.  370.  117  Pac.  176:  People  v. 
Witt  170  Oal.  104,  148  Pac.  928. 

[4]  The  defendant  confessed  tbe  crlm& 
Tbe  court  refused  to  g^ve  the  foUowlog  in- 
struction: 

"You  are  instructed  that  tbe  fact  tbat  the 
questioning  was  done  by  police  odicers  presents 
an  important  item  for  consideration  tat  determin- 
ing whether  or  not  tbe  confession  was  of  a  free 
and  voluntary  character." 


In  People  r.  Quan  Olm  Gow,  23  Cal.  A|h>. 
SOT.  138  Pac  918,  the  Court  of  Appeal  in  Its 
general  discussion  quotes  from  Brum  t.  Dnlt* 
ed  States,  168  U.  S.  657, 18  Sup.  Ct  192,  42  U 
Ed.  668,  to  the  fbllowlng  effect: 

"Whatever  be  the  rule  in  this  regard  in  Eng- 
land, howeverj  it  is  certain  that  where  a  con- 
fession is  elicited  by  the  questions  f>f  a  police- 
man, the  fact  of  its  having  been  so  obtninct)  it  is 
conceded  may  be  as  important  element  in  deter- 
mining whether  the  answers  of  tbe  prisoner  were 
voluntary." 

An  effort  was  here  made  to  have  tbls  em- 
bodied Into  the  form  of  positive  law  tor  tbe 
Instnictlm  of  the  Juiy.  There  Is  no  warrant 
In  the  court's  so  doing.  People  t.  Siemsen. 
153  Cal.  387.  9S  Pac.  863;  People  t.  Luis.  158 
Cal.  ISO.  110  Pac.  680.  To  have  done  so  would 
bare  been  a  ctongerous  inva^on  of  tbe  rights 
secured  to  litigants  i«ali»t  Instructions  by  a 
court  to  a  Jury  uptm  nutters  of  Aict  Pet^le 
V.  Hawes,  08  Cal.  648.  33  Pac.  791;  People 
T.  Keith,  141  Cal.  686,  75  Pac.  304;  Estate  of 
Blake,  186  OaL  811,  68  Paa  827,  80  Am.  St. 
Hep.  135. 

[II  The  foUowing  Instruction  wblcb  tlw 

court  gave  Is  complained  of: 

"In  determining  the  intention  of  tbe  defendant 
at  the  time  of  tbe  tnuissction  complained  ot,  it 
is  important  to  consider  the  means  used  to  ac- 
com)tlish  tbe  killing.  The  intent  or  intention  is 
manifested  by  the  circumstances  connected  with 
tbe  offense  and  the  sound  mind  and  discretion  ot 
the  accused." 

This  precise  instruction,  however,  has  been 
declared  to  be  a  sound  exposition  of  the  law 
in  People  t.  Besold,  164  Cal.  360.  07  Pac.  871, 
and  People  v.  Wllklns,  158  CaL  630,  111  Pac. 
612. 

Tbe  Judgmrat  end  ordw  appealed  from  are 
therefore  affirmed. 

We  concur:  ANGELIXXm,  a  J.i  SHAW, 
J.;  SIJOSS,  J.;  UELVIN,  J. 


(33  Cal.  App.  888) 
L.  W.  BLINN  LUMBER  CO.  T.  COIIN  et  oL 

(Civ.  2214.) 

CDistrict  Court  of  Appeal,  Second  District  Cal- 
ifornia. April  6.  1017J 

1.  MxcHAnics'  LisNS  e=>iGH2)  —  Btrxuinto 
CoNTBACT— Execution  in  Wbitino. 
Building  contract  after  describing  work  to 
be  done,  provided  that  all  should  be  performed 
conformably  to  drawings  and  specifications  by 
named  architects,  signed  by  parties,  which  were 
intended  to  be  filed  thcrewlUi,  and  which  were 
identilied  by  signatures  of  the  parties.  The 
document  was  filed  in  recorder's  office,  and  three 
sets  of  specifications  were  filed  with  It  general 
epecificBtions  referring  to  construction  of  build- 
ing: in  general,  not  referring  to  electric  wiring  or 
garage,  specifications  for  electric  wiring,  and 
specifications  for  garage.  Tbe  general  specifica- 
tions bore  initials  of  tbe  contractor,  placed  by 
him  on  each  sheet  but  did  not  have  signature 
of  the  owner,  except  she  wrote  her  initials  on 
the  fifth  page.  The  same  Initials  were  placed 
on  other  sheets  of  the  general  specifications  by 
one  not  the  owner,  but  having  tbe  same  initials, 
without  authority  from  her  and  not  in  her  pres- 
ence. Wiring  and  garage  spedSeations  were 
neither  signed  nor  initialed  by  the  owner  or  con- 
tractor, but  the  owner's  initials  bad  been  placed 
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thereon  by  party  with  ume  ioitialB  acting  nnder 
■0  aathority  from  owner.  When  the  several 
ipecificatioDs  were  initialed  th'ey  were  not  at- 
tached to  tbe  signed  contract  nor  to  each  other. 
Lstrr  they  were  fastened  together  and  filed  for 
record  by  some  person  other  than  contractor. 
ffeU,  that  tbe  contract  was  roid  because  not 
In  writing  as  required  by  law.  so  that  material- 
msn  was  entitled  to  have  lien. 

[Ed.  Note.— For  other  casefl,  see  Mecbanics' 
Liens.  Cent  Dig.  S  289.] 

2.  Appeal  and  Ebbob  <S=>f>25(2>  —  Pbesuup- 
TiONS  Favoriwo  Coobt  Below  —  Settisq 
Aside  Stipulation. 
In  suit  to  enforce  a  mateHalman'a  lien, 
where  tbe  parties  stipulated  on  trial  that  the 
contract  was  in  the  form  required  by  the  lien  law 
and  recorded  prior  to  commencement  of  the  work, 
evidently  in  order  to  place  before  tbe  court  facts 
iboot  K  hicb  there  was  no  controversy,  and  lat- 
er plaintiff  was  allowed  to  emend  by  adding  to 
its  complafat  a  statement  of  tbe  facts  regard- 
ing tbe  form  of  the  contract  on  account  of  which 
plaintiff  soDght  to  attack  ita  validity,  and  it  was 
agreed  that  the  court  should  first  bear  and  dis- 
pow  of  tbe  invalidity  of  tbe  contract,  tbe  appel- 
hte  court  must  aasume,  notfainff  appearing  to 
the  contrary,  that  tbe  conduct  of  the  trial  under 
the  amendM  pleadings,  and  the  actual  receiv- 
ing and  considering  of  evidence  on  the  new  is- 
tnes,  was  understood  by  parties  and  court  as 
hevlnr  set  adde  the  stipulation,  and  that  the 
eoart  was  no  longer  bound  thereby. 

[Ed.  Notfc— For  other  ca&es.  see  Appeal  and 
Srror,  Gent.  Dig.  H  STS0-S7S3.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  O.  Flnlayson,  Judge. 

Sidt  bT  tbe  L.  W.  BUim  Uimber  Oompany, 
a  corpontlOD,  against  Alice  B.  Cotan,  L.  B. 
Cobn,  and  Jobn  Rebman.  From  a  Judgment 
limiting  Its  Iteo,  plaintiff  appeals.  Judgment 
10  tar  as  aiv>ealed  from  reversed,  and  trial 
court  directed  to  amend  the  judgment  to  en- 
force plaintiff's  lien  as  claimed  ftH*  tbe  full 
amonnt  of  tbe  balance  due  as  sbown  by  the 
flndlogs. 

E.  S.  Williams,  of  Los  Angeles,  for  appe- 
lant W.  O.  Morton,  Harry  A.  HoUzer,  and 
G.  B.  Morton,  all  of  Los  Angles,  tmr  re- 
qwDdenta. 

OOXREIT,  P.  J.  On  December  5.  1910,  tbe 
defendant  Alice  B.  Cotan  as  owner,  and  de- 
fendant John  Rebnran,  as  contractor,  signed 
a  document  purporting  to  be  a  contract  for 
tbe  coDStnictloD  of  an  apartment  building 
tnd  garage  on  land  of  Mrs.  Cobn  In  tbe  city 
<rf  Los  Angeles.  Tbe  writing  provided  that 
tbe  whole  of  tbe  work  to  be  performed  there- 
DDder  should  be  completed  by  tbe  1st  day  oi 
April,  1911.  This  was  not  done,  and  on  tbe 
12th  day  of  September,  1911,  tbe  buildings 
were  not  yet  completely  constructed.  The 
owner  took  possession  and  proceeded  to  com- 
plete tbem,  and  tbey  were  fully  and  actually 
completed  on  the  30th  day  of  October,  1911. 
Pnrauant  to  a  contract  made  with  Rebman, 
tbe  plaintiff  fnrnisbed  lumber  to  be  used  and 
which  was  Dsed  in  tbe  construction  of  those 
buildings,  and  on  account  thereof  there  be- 
catne  due  to  tbe  plaintiff  the  sum  of  $9,180.61, 
balance  unpaid  of  tbe  value  of  tbe  materials 
thos  fumlsbed.  Tbe  court  granted  judgment 


1  against  Rebman  for  that  sum,  wltb  interest 
tbereon  at  7  per  cent,  per  annum  from  Octo- 
ber 3.  1911,  together  with  $1.90  for  cost  of 
verifying  and  recording  its  claim  of  lien 
and  its  costs  of  suit  herein.  PlaintifTs  claim 
of  Men  enforceable  ngnlnst  tbe  owner's  prop- 
erty was  allowed  in  tbe  wira  of  only  $5,962.- 
65,  with  costs.  The  plnlntlff  baa  appealed 
from  that  part  of  the  judsrment  which  thus 
limits  the  extent  of  its  lien. 

Appellant  claims  that  the  building  contract 
between  Mrs.  Cobn  and  Rebman  was  Invalid 
because  It  was  not  In  writhif:  as  refiuired  by 
law,  and  that  therefore  the  plaintiff  was  en- 
titled to  have  a  Hen  for  tbe  full  value  of  the 
materials  furnished  by  it  The  contract  af- 
ter describing  tbe  work  to  be  done,  provided 
as  follows: 

"All  of  which  work  shall  he  done  and  perform- 
ed conformably  to  the  drawings  and  specifica- 
tions by  Messrs.  Neher  &  Skilling,  architects, 
and  Bigned  by  the  parties  hereto,  which  are  in- 
tended to  be  filed  herewith  in  the  office  of  the 
county  recorder  of  said  Los  Angeles  county,  and 
which  are  identified  by  tbe  signatures  of  the  re- 
spective parties  hereto." 

On  December  10,  1910,  tbat  document  was 
filed  In  the  recorder's  offlce  of  Los  Angeles 
county,  and  at  tbe  same  time  there  were 
filed  wltb  it  three  sets  ot  specifications:  (1) 
General  qjedficatlons  referring  to  the  con- 
struction of  tbe  apartment  building  in  gen* 
eral,  but  not  including  any  reference  to  elec- 
tric wiring  or  to  any  garage;  (2)  specifica- 
tions for  electric  wiring;  (3)  specifications 
for  garage.  The  general  specifications 
bore  the  initials  of  Jobn  Rebman,  placed 
by  bim  on  each  sheet  thereof.  Tbey  did  not 
have  tbe  signature  of  Mrs.  Cobn,  except  tbat 
she  wrote  her  initials,  "A  B.  C,"  on  page  5 
thereof.  The  same  Initials,  "A.  B.  C,"  were 
placed  on  tbe  other  sheets  of  tbe  general 
specifications  by  one  A.  B.  Cobn,  not  tbe  own- 
er, Alice  B.  Cobn,  without  authority  from 
her  and  not  In  ber  presence.  Tbe  electric . 
wiring  speclflcatioDs  and  tbe  garage  specifica- 
tions were  neither  signed  nor  initialed  by  tbe 
owner  uot  by  Rebman,  but  the  Initials  "A. 
B.  0."  bad  been  pieced  tbereon  by  tbe  said 
A.  B.  Cobn  acting  under  no  authority  from 
Alice  B.  Cobn.  At  the  time  when  the  several 
specifications  were  Initialed  as  above  stated, 
tbey  were  not  attadied  to  tbe  signed  contract 
nor  to  each  other.  Afterwards  tbey  were 
fastened  together  and  filed  for  record  by  some 
person  other  than  and  in  tbe  absence  of  Jobn 
Rebman.  Rebman  did  not  sign  or  initial  the 
specifications,  except  as  above  stated,  and 
he  never  examined  the  same  before  tbey 
were  recorded  or  after  tbey  were  fastened 
together  or  after  he  signed  and  initialed  tbe 
same  as  above  stated. 

Under  decisions  beretttfore  made  and  wblcb 
fully  state  the  rule  and  Its  reasons.  It  must 
be  held  tbat  tbe  purported  contract  Is  "whol- 
ly void,"  and  tbe  contention  of  tbe  plaintiff 
must  be  sustained.  Donnelly  v.  Adams,  115 
Cal.  129,  46  Paa  916;  Donnelly  v.  Adams, 
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127  Oal.  24,  S9  Pac.  208;  West  Coast  Lumber 
Co.  T.  Knapp,  122  Oal.  79.  54  Pac.  533 ;  San 
Francisco  Lumber  Co.  v.  O'Nell.  120  Cal. 
455,  52  Paa  728:  Howe  v.  Schmidt.  151  Cal. 
436,  90  Pac.  1056;  Hartwell  y.  Ganahl  Lum- 
ber Co.,  8  Cal.  App.  733,  97  Pac.  901.  Re- 
spondents also  rely  upon  Hartwell  v.  GanabI 
Lumber  Co.,  supra,  ajid  claim  that  the  facts 
of  this  case  are  substantially  like  that  case 
in  wblch  the  validity  of  the  contract  was  sus- 
tained. But  the  analogy  does  not  hold.  In 
that  case  the  court  upon  the  evidence  before 
It  held  It  as  «  presumption  that  the  contract 
was  signed  by  the  owner  and  contractor  In 
the  condition  In  which  it  came  to  the  court, 
to  wit,  with  the  plans  and  specifications  at- 
tached thereto ;  and  there  was  oral  evidence 
that  it  was  so  signed.  In  that  case  also  the 
specifications  contained  a  statement  describ- 
ing them  as  specifications  relating  to  a  build- 
ing to  be  erected  for  the  named  owner,  to- 
gether with  a  description  of  the  lot  on  which 
the  building  was  to  be  constructed.  In  the 
case  at  bar  the  findings  of  the  court  declare, 
as  above  stated,  that  the  specifications  and 
contract  were  not  together  when  the  contract 
was  signed.  It  further  appears  that  the  elec- 
tric wiring  and  garage  specifications,  al- 
though they  contain  the  name  of  the  owner 
and  the  names  of  the  architects,  do  not  con- 
tain any  reference  to  the  location  of  the  land 
upon  which  the  work  was  to  be  done. 

[2]  Respondents  endeavor  to  avoid  an  ad- 
verse decision  upon  this  branch  of  the  case 
by  suggesting  that  at  the  trial  It  was  stipu- 
lated that  the  contract  was  In  form  required 
by  the  Hen  law  and  recorded  prior  to  com- 
mencement of  the  work  as  required  thereby. 
Including  the  specifications  and  plans  at- 
tached. It  Is  true  that  such  stipulation  was 
made  at  the  opening  of  the  trial.  The  com- 
plaint at  that  time  consisted  of  two  counts, 
neither  of  which  attacked  the  validity  oi 
the  contract.  The  stipulation,  therefore,  evi- 
dently was  made  In  order  to  place  before  the 
court  facts  about  which  there  was  no  con- 
troversy, but  which  were  necessary  In  or- 
der to  present  In  connection  therewith  the 
facts  about  which  controversy  then  existed. 
At  a  later  time  In  the  trial  the  plaintiff  was 
allowed  to  amend  Its  complaint  by  adding 
thereto  a  statement  of  the  facts  to  which 
we  have  referred  and  on  account  of  which 
the  plaintiff  sought  to  attadc  the  validity  of 
the  contract.  Since  nothing  appears  to  the 
contrary,  we  must  assume  that  the  further 
conduct  of  the  trial  under  the  amended 
pleadli^s.  and  the  actual  receiving  and  con- 
sidering of  evidence  uiK>n  the  new  Issues  thus 
framed,  was  understood  by  the  parties  and  by 
the  court  as  having  set  aside  the  above-men- 
tioned stipulation,  and  that  the  court  was 
no  longer  bound  thereby.  Indeed,  the  bill 
of  exceptions  states  that : 

"Thereupon  it  was  agreed  that  the  court 
should  first  hear  and  dispose  of  the  issue  <^  the 
iovalidtty  of  the  contract." 


The  other  principal  ground  of  appeal  pre- 
sented by  counsel  for  plaintiff  assumes  the 
validity  of  the  building  contract.  In  view 
of  our  decision  against  the  validity  of  that 
contract  It  becomes  unnecessary  to  pass  upon 
other  guestlon& 

That  portion  of  the  Judgment  from  which 
the  plaintiff,  L.  W.  Bllnn  Lnrabw  Company, 
appealed  la  reversed,  and  the  trial  court  la 
directed  to  amend  Its  Judgment  so  as  to 
recognize  and  enforce  the  lien  of  the  plain- 
tiff as  claimed  by  It  for  the  full  amount  at 
the  balance  due  to  It.  as  shown  by  the  find- 
ings of  fact 

We  concur:  JAMES,  J. ;  SHAW*  J. 


(33  'Cat.  App.  383) 

GABBS  V.  COUNTRTMAN  et  al.   (Civ.  2044.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.  April  5,  1917.   Rehearing  Denied 
by  Supreme  Court  June  4,  1917.) 

MOBTOAOES  €=>25(3)— CONSinERAnoN. 

Plaintiff  held  defendant's  note,  secured  by 
pledge  of  stock.  Such  note  baTing  matured 
without  payment,  it  and  the  pledge  were  re- 
turned, and  a  note  and  mortgage  executed  and 
delivered  by  defendant  to  plaintiff,  Eeld,  that 
the  caDcetlation  of  the  previous  note  and  return 
of  the  pledge  were  sumdent  consideration  for 
the  note  and  mortgage. 

[Ed.  Note.— For  other  eaaee,  sec  MortgagCB, 
Cent.  Dig.  f  34.]. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  A.  B.  Oraupner, 

Judge. 

Suit  by  Uilton  F.  Qabbs  against  R.  H. 
Countryman  and  others,  in  which  the  defend- 
ant filed  a  cross-complaint  From  Judgment 
for  plaintiff  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendants  appeal.  Af- 
firmed. 

Walter  M.  Wlllett  and  R.  H.  Countryman, 
both  of  San  Frandsco.  for  appellants.  Cbldc- 
erlng  &  Gregory,  of  San  FrancUo^  for  re* 

qtondent 

PE7R  CURIAM.  This  Is  a  suit  to  foreclose 
a  mortgage  given  to  secure  a  promissory  note 
executed  by  the  defendants.  Foreclosure  was 
ordered  against  the  mortgaged  prc^rty, 
and  defendants  Appeal  from  the  Judgment 
and  from  an  order  denying  their  motion  for  a 
new  trial. 

There  is  no  merit  In  the  first  point  that  the 
case  was  improperly  or  Irregularly  trans- 
ferred from  the  d^rtment  of  the  superior 
court  to  whldi  It  was  originally  assigned  to 
the  d^iartment  of  the  court  In  whidi  it  was 
heard  and  determined. 

Equally  wlUiout  force— savoring  even  of 
frivolity— are  the  objections  to  the  rulings  of 
the  court  on  the  adml&sdon  and  rejection  of 
evidence. 

The  defendants  in  their  answer  and  cross- 
oomplalnt  pleaded  that  there  was  no  enum- 
eration for  the  execution  of  the  note  and 
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mortgage,  and  tbey  now  contend  that  tbe  find- 
iag  of  the  trial  court  against  them  on  that 
tone  Is  not  sustained  by  the  evidence.  This 
podtloD  is  not  well  taken.  The  record 
shows  that  the  plaintUf  gave  to  the  defradant 
R.  H.  Countryman  the  &um  of  $13,000  In  con- 
rideration  for  a  certain  Interest  In  the  rent- 
als of  two  buildings — tbe  Delbert  block  and 
Cotintrytnan  building — to  be  erected  on  the 
west  side  of  Van  Ness  avenue  In  San  Fran- 
cisco shortly  after  the  Are  In  AprU,  1906. 
Thereafter  plalntlif  became  dissatisfied  with 
the  Investment,  and  sold  his  Interest  in  said 
rentals  or  buildings  to  said  defendant,  taking 
In  exchange  therefor  the  tatter's  promissory 
note  for  {14,072.00,  secured  by  a  pledge  of  42 
shares  of  tbe  capital  stock  of  the  R.  L.  Radke 
Company.  The  note  matured  March  26.  1900. 
Nothing  was  paid  upon  it.  and  thereupon  the 
DOte  and  the  stock  pledged  as  security  for  its 
payment  were  returned  to  Countryman,  and 
tlie  note  and  mortgage  in  suit  were  executed 
and  delivered  to  the  plaintiff.  The  considera- 
tion therefore  for  this  note  and  mortgage, 
it  is  obvious,  was  the  cancellation  of  the  pre- 
vloos  note  and  the  return  of  the  pledge,  and 
the  consideration  for  the  first  note  was  the 
relinquishment  by  plaintiff  of  any  Interest  In 
tbe  buildings,  and  the  consideration  for  his 
Interest  in  the  buildings  was  the  payment  by 
him  of  the  sum  of  *13,000  in  cash  to  Country- 
man  for  such  Interest 
The  JudKment  and  order  are  affirmed. 


(13  Cal.  App.  390) 

POHLMANN  v.  PATTY,  County  Clerk. 
(Civ.  2348.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  April  6,  1917.) 

1.  Elections  €=>1  15— "Registbation  of  Vot- 
EB»— FoBUAL  Defects  ik  Ajtidavits. 

Where  county  clerk  of  county,  in  making  af- 
fidavits of  registration  of  qualified  voters,  fail- 
ed and  neglected  to  enter  fact  that  person  being 
rcCTstered  could  read  the  Constitution  in  Eng- 
lish, and  could  write  his  or  her  name,  which 
was  in  fact  the  caae,  and  failed  to  enter  in  other 
affidavits  the  number  of  the  room  and  the  floor 
or  number  of  the  room  or  floor  occupied  by  the 
affiants,  by  receiving  such  affidavits  and  accept- 
ing them  for  registration  purposes  more  than 
30  days  prior  to  as  elrction  to  be  held  in  a 
city,  and  by  holding  them  in  his  office,  together 
with  the  other  affidavits  of  registration  consti- 
totiog  the  great  register  of  the  county,  without 
objecting  to  their  sufficiency  when  they  were  pre- 
sented, and  when  he  received  tbem.  the  county 
clerk  makes  the  certificates  a  part  of  the  great 
register,  and,  having  done  so,  he  is  without  pow- 
er to  cancel  the  certiflcates  or  to  withhold  tbem 
from  use  in  the  election,  and  ia  without  power 
thereby  to  deprive  tbe  registered  voters  of  the 
right  to  vote  at  the  election,  since  the  clerk's  ac 
ceptance  of  the  certificates  amounts  to  a  judg- 
Dwat  amking  them  a  part  of  tbe  great  re^ater, 
tlHniKh  they  are  formally  defective. 

[Ed.  Note.— For  other  eases,  see  Elections, 
Cent.  Dig.  1 110.] 

2.  blections  «=>108— altidavits  of  bxois- 
teatiok— Ca  ncellatiom— Statutes. 

The  instances  sped  fled  In  Pol.  Code,  {  1106, 
setting  forth  the  instances  In  wliich  it  is  made 


the  duty  of  the  county  clerk  to  cancel  entries 
of  registration  of  voters,  do  not  incliirJe  tho  cuu- 
cellntton  of  affidavits  of  registration  nn  account 
of  defects  of  form,  or  on  account  of  failure  of  the 
affidavits  to  contain'  answers  to  questions  as  to 
whether  affiant  could  read  the  Constitution  in 
English,  etc..  which,  under  8e<rtioii  1007,  should 
have  been  answered;  the  provisions  of  the  lat- 
ter section  being  directory  and  not  mandatory. 

lEd.  Note.— r>or  other  cases,  see  Elections, 
Cent.  Dig.  8  X05.] 

3.  Elections  Q=»106  —  Affidavit  ot  Regis- 
tration— Refusal  to  ReceivE'-Fokual  De- 
fects—Statute. 

County  clerk  might  refuse  to  receive  an  af- 
fidavit of  registration  of  a  qualified  elector  de- 
fective in  that  It  does  not  contain  answers  to 
questions  as  to  whether  affiant  can  read  the  Con- 
stitution in  English,  etc.,  required  by  Pot.  Code, 
S  1097.  In  determining  the  sufficiency  of  af- 
fidavits, the  clerk's  acts  are  of  a  judiaal  nature, 
and,  before  accepting  them,  it  is  bis  duty  to 
pa»s  upon_  the  certifi^tca  and  see  that  they  are 
sufficient  in  form. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S  108.] 

4.  Elections  ^=>108 — Affidavits  of  Regis- 
TBATioN— Alteration  bt  Clebk  to  Supply 
FoBHAL  Defects— Statute. 

After  accepting  affidavits  of  registration  of 
qualified  votera  so  that  they  have  become  a  part 
of  the  great  register,  the  county  clerk  is  with- 
out authority  to  change  the  Affidavits  by  supply- 
ing omitted  entries  as  tu  whether  affiants  can 
read  the  Constitution  in  English,  etc..  matters 
which,  under  Pol.  Code,  {  1007,  should  have  been 
answered. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S  105.] 

Petition  for  mandamus  by  Frank  Pohl- 
mann  against  L.  R.  Patty,  as  County  Clerk  of 
San  Bernardino  County.  Peremptory  writ  of 
mandate  ordered  to  issue. 

Ralph  E.  Swing  and  Frank  T.  Bates,  both 
of  San  'Bernardino,  for  petitions. 

PER  CURIAM.  On  petition  ot  Frank 
Pohlmann,  an  alternative  writ  was  Issued  to 
Ia  R  Patty,  as  eotmty  derk  of  the  county  of 
San  Bernardino,  requjlring  him  to  appear  and 
show  cause  why  a  peremptory  writ  of  man- 
date should  not  issue  directing  him  to  trans- 
mit, as  part  of  the  great  r^^ter  of  the  coun- 
ty of  San  Bernardino,  certain  affidavits  of 
registration  to  the  boards  of  electitm  appoints 
ed  to  hold  and  cmduct  an  election  called  to 
be  ta^  In  the  city  of  San  Bernardino  ca  the 
0th  day  of  April,  1917.  Without  any  fwmal' 
return,  the  respondent  appeared  personally 
bef<H«  this  court  and  stated  that  he  Is  ready 
and  willing  to  submit  to  sudi  order  «8  the 
court  shall  make;  it  bdng  understood  that 
the  decision  wUl  be  made  upon  the  facts  al- 
leged in  the  petltioti. 

For  more  than  30  days  prior  to  tbe  Otb  day 
of  April,  1917,  the  petitioner,  and  each  of  tbe 
other  persons  whose  names  are  set  forOi  In 
two  certain  exhibits  attacbed  to  tbe  petition, 
registered  as  qualified  electors  of  the  city  of 
San  Bernardino  by  subscribing  and  swearing 
to  the  affidavit  of  registration  provided  for 
that  purpose  by  tbe  respondent  county  derk. 
and  thai  and  there  answered  each  and  every 
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qoeaUon  asked  of  ttiem.  At  the  time  of  so 
r^sterinir,  eacb  of  said  p^Uonm  was  a 
resident  of  the  precinct  f^om  which  he  regbt- 
tered.  At  said  time,  req>oidmt  ftiUed  and 
neglected,  and  has  since  failed  and  neglected, 
to  enter  In  the  affidavit  of  registration  of 
eac^  of  the  persons  named  in  BbtUblt  A  the 
fact  that  such  person  being  roistered  could 
read  the  Constitutloa  in  the  English  lan- 
guage and  coiild  write  bis  or  her  name.  In 
fact,  eadi  of  said  perstms  could  read  the  Con- 
stitution in  the  English  language  and  could 
write  his  or  her  nama  Respondent  failed 
and  neglected  to  oiter  in  the  affldavlt  <rf  reg- 
istration of  each  of  said  persou  whose 
names  appear  In  Exhibit  B  the  numbw  of 
the  room  and  the  floor  or  number  of  the  room 
or  floor  occupied  by  said  pasMi&  Prior  to 
the  flltng  of  this  petition,  the  petitioner  de- 
manded that  tii9  respondent  make  the  omit- 
ted entries  in  eadi  and  all  at  sndi  affldarlts 
of  registration,  but  req>ondent  refused  to 
make  such  entries  or  correct  sudk  affidavits 
ct  reirtatratlonk  Tbe  zetq;H)ndent  contends 
that  eacSi  of  said  r^stratlons  la  void  and  il- 
legal, and  that  it  forms  no  part  of  the  great 
roister  of  said  county,  and  threatois  to  take 
and  remove  eaidi  of  said  affidavits  of  re^dstra- 
tiffli  from  the  great  register  of  said  county, 
and  threatens  to  withhold  said  affidavits  of 
r^dstratlon  and  not  send  or  transmit  the 
same  or  any  of  them  to  the  boards  of  Section 
appf^ted  to  conduct  an  electlm  to  be  held  in 
the  dty  of  San  Bernardino  on  the  9th  day  of 
April,  1017.  The  petitioner  maintains  this 
proceeding  tor  and  on  behalf  of  himself  and 
the  numerous  peistms  whose  names  appear  in 
eaid  exhibits. 

The  affidavits  In  question  Aowed  all  the 
qualiflcations  of  the  electors  as  required  by 
.sections  1006  and  1007  of  the  Political  Code, 
,  except  as  above  stated.  They  have  been  reg- 
ularly received  and  are  In  the  hands  of  the 
clerk  as  affidavits  of  jegtstraUon  made  by 
qualified  electors.  It  Is  not  contended  that 
any  reason  exists  why  they  should  not  be 
transmitted  to  the  boards  of  election  of  the 
several  precincts,  »cept  on  account  of  those 
fwmal  defects. 

[I-S]  It  Is  our  oi^nlon  that  by  receiving 
said  affidavits  of  registration  and  accepting 
'  than  for  regliitration  purposes  at  the  times 
when  presented  and  holding  them  In  bis  of- 
fice, together  with  the  otber  affidavits  of  reg- 
istration constituting  the  great  roister  of 
San  Bernardino  coimty,  without  objecting  to 
their  sufficiency  at  the  time  when  they  were 
presented  and  when  he  received  them,  the 
county  clerk  made  those  certificates  a  part  of 
the  great  register  of  said  comty.  Having  done 
so,  he  Is  without  power  to  cancel  those  certifi- 
cates or  to  withhold  the  same  from  use  in  the 
election  to  be  held,  and  is  without  power  there- 


by to  deprive  tiiose  v^latned  TOt«s  of  the 
right  to  vote  at  the  Section.  Section  1106  ot 
the  Political  Code  sets  fortii  the  instances  In 
whidi  it  la  made  tlie  duty  of  the  vierk  to  cau- 
eel  entries  of  registration  of  voters.  The  in- 
stances there  q;>eclfled  do  not  tndude  the  can- 
cellaticoi  of  an  affidavit  of  registratioa  on 
account  of  any  defects  of  f<nin,  or  on  account 
ot  fidlure  of  the  affidavits  to  contain  answera 
to  questl(Hi8  of  the  character  hwelnahove 
vedfled  whldi,  under  the  provisions  of  sec- 
tion 1007  of  the  Political  Code^  should  have 
been  answered.  The  provldons  of  the  statute 
ofTecUng  the  matters  in  question  are  directorr 
and  not  mandatory.  We  do  not  doubt  that 
the  clerk  might  refuse  to  receive  a,  defective 
affidavit,  and  it  might  be  his  duty  to  bo  re- 
fuse. The  law  places  in  his  hands  the  busi- 
ness of  receiving  affidavits  of  registration  and 
making  up  the  great  register.  In  determin- 
tag  the  suffidency  of  the  affidavits,  his  acta 
are  of  a  Judldol  nature,  and  before  acc^)tinf 
them  it  Is  his  duty  to  pass  upon  the  certifi- 
cates and  see  tbmt  they  are  suffldent  In  form. 
His  Bcceptance  of  the  certificates  /amounts  to 
a  Judgment  making  them  a  part  of  the  great 
register.  Thereupon  the  qualified  voter  be- 
comes wtltled  to  have  his  name  upon  the 
great  raster,  and  the  derk  Is  not  vested 
with  authority  to  thereafter  remove  it  there- 
from. If  subsequently  there  should  occur 
any  fbcts  of  the  description  contained  in  sec- 
tion lioe  of  the  Political  Code,  that  section 
states  that  the  derk  must  cancel  the  registra- 
tion, or,  if  any  facts  occur  which  result  in  a 
Judgment  of  cancellation  of  a  registration.  It 
may  be  eliminated  thereby  as  i^vrided  bf 
section  1100  of  the  PoUtical  Oode.  In  the  ab- 
aeace  of  any  ot  those  conditions,  the  clerk  may 
not  Interfere  with  the  legal  effect  of  any  reg- 
istration of  a  voter,  and  It  Is  his  duty  to  send 
the  affidavits  of  r^stration  to  tike  boards  of 
election  as  provided  by  law. 

[4]  Referring  to  the  complaint  of  petition- 
er that  respondent  bas  refused  to  alter  the 
affidavits  of  registration  referred  to  in  the  p»- 
titlcm  by  supplying  the  omitted  entries  there- 
in, we  are  of  the  oplnloa  that  the  county  clerk 
Is  without  authority  to  change  them  after 
they  have  been  accepted  and  have  become  a 
part  of  the  great  register.  The  statements 
contained  In  such  affidavits  are  the  evidence 
furnished  by  the  voter  upon  whldi  the  cleric 
has  acted  In  receiving  the  vote's  name  for 
registration. 

It  Is  ordered  that  a  peremptory  writ  of 
mandnte  Issue  to  the  respondent,  directing 
that  he  furnish  ond  transmit  to  the  boards  of 
election  appointed  to  hold  and  conduct  said 
election  In  the  dty  of  San  Bernardino,  as  part 
of  the  great  raster  of  said  county,  the  affl- 
davits  of  reglstratiwi  r^rrod  to  in  the  pe> 
tiUon. 
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RRECE  et  ox.  v.  KHOADES  et  ux.  (No.  870.) 
(Supreme  Conrt  of  WyMniDg.    June  11,  1&17.) 

1.  Account  €=>7— Pbospbctivb  Pabtkbbbhip 

— MlSAPFSOPRTATION. 

Where  parties  entered  into  no  aRreement  to 
form  a  iwrtDership  at  a  later  time,  and  some  of 
the  parties  furnished  moDey  for  the  use  of  the 
pronpeclive  partnership,  and  the  other  pnrties 
fflUappropriated  the  funda,  it  was  not  essential 
to  ao  aecoanting  that  tbe  partnership  have  been 
ictuallr  formed  regardless  of  tbe  erroneous  nam- 
inx  <^  the  relationship  in  the  petition  as  a  part- 
nership. 

[Kd.  Note.— For  other  cases,  see  Account, 
Cent  Die.  fiS  20.  21.] 

2.  ACCODNT  *=»T— EQCITABLE  RELIEF. 

Where  parties  entered  into  an  agreement  to 
form  a  partnership  and  some  of  them  flemished 
money  which  the  others  used  in  purchasing  cat- 
tle to  be  owned  by  the  partnership,  and  later 
ttiejr  aaid  the  cattle  under  a  claim  of  sole  owner- 
ship, the  parties  furnishing  the  miHiejr  were  en- 
titled to  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cent  Dig.  ||  20.  21.] 

3.  JoiKT  Advehtueeb  «=al— What  Consti- 

A  joint  adventure  partalies  of  the  nature  of 
a  partnership  and  is  governed  substantially  by 
the  same  rules  of  law,  the  prindpal  distinctions 
being  tbat  a  joint  adventure  usually  relates  to 
a  siuRle  transaction,  though  it  may  comprehend 
the  business  continued  for  a  period  of  years,  and 
that  one  party  may  sue  the  other  at  law  for  a 
breach  of  the  contract  or  a  share  of  the  profits 
or  losses  or  for  contribution  for  advances  without 
precludine  a  suit  in  equity  for  an  accounting 
or  for  a  dissolution,  and  a  joint  adventure  con- 
tract need  not  he  express. 

[Ed.  Note.— For  other  caaea^  see  Jmnt  Adven- 
tnres,  Cent  Dig.  S  1. 

For  other  definitions,  see  Words  and  Phrases, 
Vint  and  Sectwd  Series,  Joint  Adventure.] 

4.  Appbal  and  Error  <3=»273<9)  —  Scope  of 

BBVIKW— PREaCRVATlON  OF  BXCBPTIONB. 

A  mere  general  exception  to  findings  of  fact 
■nd  conclusions  of  law  made  in  accordance  with 
a  request  therefor  will  not  present  for  consid- 
eration an  objection  tbat  the  findings  are  imper- 
fect or  their  sufficiency  as  a  compliance  with  the 
■utute  upon  a  request  for  a  separate  statement 
in  writing  of  findings  of  fact  and  conclusions  of 
law. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1606,  1620,  1821;  Trial, 
Cent.  I>ig.  {  965.] 

Error  to  District  Court,  Park  CJounty;  Car- 
rcdl  H.  Pamielee.  Judge. 

Suit  by  O.  J.  Rboadea  and  wife  against 
Arthur  Rcece  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Affirmed. 

E.  G.  Enterline,  oC  Billings,  Mont.,  W.  h. 
Walls,  of  Cody,  and  W.  E.  Mullen,  of  Chey- 
enne, for  plaintiffs  In  error.  W.  L.  Slmp- 
n>D  and  J.  H.  Van  Horn,  both  of  Cody,  and 
Lcmabaogh  A  Wenzell,  of  -Sheridan,  for  de- 
ftadants  In  error. 

POTTER,  a  J.  Thla  action  was  brought 
In  the  district  court  by  the  defendants  In  er- 
ror, C.  J.  Rhoades  and  B.  A.  Rhoades,  seek- 
ing egoitable  relief,  Indudlng  an  accounting, 
tbe  appolntm«)t  of  a  xeo^rer,  and  a  judg- 
ment for  the  amount  found  to  be  due  the 


plaintiffs  to  be  paid  out  of  certain  property 
referred  to  In  the  petition  as  'partnership 
property.  There  was  a  general  denial  of  tlie 
material  averments  of  the  petition,  and  a 
trial  by  the  court  resulted  in  granting  some 
of  the  relief  prayed  for.  The  case  la  here  on 
error,  but  without  the  evidence;  the  errors 
assigned  relating  to  tbe  suiEdency  of  the  pe- 
tition and  findings  of  fact  to  sustain  the  con- 
clusions of  law  and  judgment  or  authorize 
the  relief  demanded  or  granted. 

The  petition  allies  and  the  court  found 
that  on  the  date  thereof  the  plaintiffs  and  de- 
fendants entered  Into  ttie  fcdlowlng  written 
agreement: 

"Livingston,  Mont,  April  28,  1912. 

"Hiis  an  article  of  agreement  for  and  between 
Arthur  Reece  and  Alice  Reece,  his  wife,  parties 
of  the  first  part  and  C.  J.  Rhoades  and  B.  A. 
Rhoades  his  wife,  parties  of  the  second  part, 
wherein  the  parties  of  the  first  part  are  own- 
ers or  controllers  of  a  body  of  land  held  under 
different  grants,  namely,  homestead  desert 
claims  and  leases,  etc.,  controlling  mountain 
range  and  water  filings  and  rights  (as  per  de- 
scription attached)  do  hereby  bargain  and  agree 
to  become  and  entertain  porties  of  the  second 
part  as  full  and  one  half  interest  c(^rtners  in 
all  lands  grants  leases  and  holdings  real  estate 
and  personal  property  for  a  consideration  of  six 
thousand  dollars  ($6,000.00)  to  be  paid  by  par- 
ties of  tbe  second  part,  in  installments  best  suit- 
ed to  all  parties  on  or  before  October  1,  1915 ; 
one  tliousand  dollars  ($1,000.00)  of  this  amount 
to  be  paid  on  or  before  June  1,  1012,  of  which 
shall  be  used  to  pny  all  outstanding  acts,  and 
debts  of  first  parties:  the  r^aining  $5,000.00  to 
be  invested  on  the  ranch  or  in  live  stock  and  im- 
provements and  shall  become  a  part  of  this  said 
whole  property  as  controlled  by  this  agreement 
under  the  same  agreement  (copartnership)  as 
herein  afore  mentioned.  Parties  of  the  second 
part  further  agree  to  share  eaually  in  expenses 
or  all  moneys  actually  expended  for  ranch  im- 
provements and  stock  purchased." 

After  setting  forth  this  agreement,  the 
petition  refers  to  It  as  a  partnership  agree- 
ment and  alleges  due  performance  by  the 
plaintiffs  of  everything  required  of  them 
thereby,  that  they  had  paid  to  defendants 
thereunder  various  sums  of  money  and  turned 
over  to  them  cattle  of  the  value  of  $1,700, 
and  contributed  under  the  agreement,  with 
the  knowledge  and  consent  of  defendants, 
In  money  and  cattle  an  amount  In  excess  of 
$0,000;  that  the  defendants  had  failed  and 
refused  and  were  unable  to  perform  the  same 
and  had  made  default  therein,  except  that 
they  had  delivered  to  the  plaintiffs  a  relin- 
quishment of  a  certain  land  entry  made  under 
the  laws  of  the  United  States;  that  on  or 
about  October  15,  1915,  In  disregard  of  the 
agreement,  the  defendants  took  exclusive  pos- 
session and  control  of  the  real  and  personal 
property  "of  said  copartnership,"  and  ever 
since  have  claimed  sole  ownership  thereof, 
and  the  right  to  sell,  di^>ose  of.  and  Incumter 
the  same,  and  divert  the  money  so  acquired  to 
their  own  use ;  that  they  have  failed  and  re- 
fused to  account  to  the  plaintiffs  "for  any 
part  of  the  partnership"  property  or  effects 
or  for  moneys  furnished  them  by  the  plain- 
tiffs and  expended  by  tbe  defmdants  or  con- 
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vnted  to  their  own  use,  and  bave  cwTOrted 
to  tbelr  own  use  mimers  furnlsbed  by  tbe 
plaintifTs  for  carrylnK  out  tbe  objects  men- 
tioned in  the  agreemeot;  tbat  the  defendants 
tbreetm  and  are  about  to  sell  the  cattle  afbre- 
sald  and  appropriate  tbe  proceeds  thereof  to 
tbelr  own  use,  in  disregard  of  the  rights  of 
the  plaintiffs;  that  defendants  have  failed 
and  neglected  to  expend  any  money  In  the  im- 
provement of  the  ranch,  except  a  amall 
amount  furnished  by  plaintiffs,  or  to  expend 
for  stock  any  of  the  money  furnished  by  the 
plaintiffs;  that  the  cattle  aforesaid  were  pur- 
chased by  tbe  plaintiffs  and  turned  over  to 
the  defendants  "und^  said  copartnership 
agreement";  that  by  reason  of  said  acts  and 
omissions  of  the  defendants  tbe  plaintiffs 
have  and  are  greatly  and  irreparably  dam- 
aged ;  tbat  defendants  and  each  of  them  are 
Insolvent,  and  tbe  plaintiffs  have  no  plain, 
speedy,  or  adequate  remedy  at  law. 

Relief  Is  prnyiMl  substantially  as  follows: 
That  the  partnership  be  dissolved,  and  a  re- 
ceiver appointed  of  all  the  personal  property 
of  the  partnership;  that  the  defendants  be 
required  to  deliver  to  such  receiver  all  books 
of  accotmt,  diecks,  and  memoranda  In  tbelr 
possession  relating  to  the  business,  dealings, 
or  transactions  of  the  partnership;  that  an 
account  be  taken  of  all  tbe  partnership  busi- 
ness, dealings,  and  transactions,  and  of  the 
moneys  paid  by  the  plaintiffs  In  r^ation 
thereto:  tbat  tbe  live  stock  be  decrcetl  to  the 
plaintiffs;  that  the  defendants  be  enjoined 
from  interfering  with  the  partnership  prop- 
erty and  effects;  that  upon  an  accounting 
the  amount  dne  the  plaintiffs  be  found  and 
the  same  paid  out  of  tbe  partnership  prop- 
erty, and  tbe  remainder  of  such  property,  if 
any,  be  apportioned  between  the  parties  ac- 
cording to  tbelr  respective  Interests  as  may 
be  found  by  the  court,  and  such  otber  relief 
as  may  be  Just  and  equitable  lo  the  premises. 

It  appears  that  on  the  same  day  that  the 
petition  was  filed,  January  8, 1916,  a  receiver 
was  appointed  and  he  was  directed  to  take 
possession  of  all  property  belonging  to  the 
parties  to  the  action.  Including  all  hooks  of 
account  and  pai>ers  bearing  upon  the  partner- 
ship transactions  of  the  parties,  and  the  par- 
ties were  ordered  to  deliver  to  the  receiver  all 
of  the  property  of  the  partnership  or  claimed 
by  either  party  as  partnership  pirc^rly. 
There  is  no  report  of  the  receiver  in  this  rec- 
ord, but  it  appears  from  the  findings  tbat  he 
had  taken  possession  of  certain  personal  prop- 
erty, and  directions  are  given  thereby  and  by 
the  Judgment  for  disposing  of  the  same. 

As  above  stated  the  evidence  Is  not  before 
us,  but  the  court  stated  In  writing  its  findings 
of  fact  and  conclusions  of  law,  pursuant  to  a 
request  therefor.  Owing  to  the  length  and 
narrative  form  of  such  findings  and  conclu- 
sions a  recital  of  the  facts  as  found  will  be 
omflned  to  tbe  essential  or  more  prominent 
facts,  but  deemed  sufficient  to  show  generally 
the  relation  and  conduct  of  these  parties, 
omitting  several  merely  incidental  matters  im- 
portant only  aa  part  <tf  the  history  of  the 


budness  relations  of  the  parties  following  the 
making  ot  the  i^reement  aforesaid,  and  as 
bmdlng  to  exirtaln  the  cootinxiance  thereof 
without  a  more  definite  understanding. 

It  is  recited  In  tbe  findings  as  a  prellmtoary 
statement  that  it  is  conceded  by  counsd  that 
the  case  "is  a  mnarkahle  one  tn  many  re- 
spects, particularly  in  regard  to  tbe  very 
crude  methods  of  doing  business  exhibited  by 
the  parties."  The  case  is  a  remarkable  one. 
Although  the  written  agreement  aforesaid  re- 
cites that  the  defendants  (described  In  the 
agreanent  as  parties  of  tbe  first  part)  "are 
owners  and  controllers  oi  a  body  of  land  held 
under  different  grants,  namely,  btanestead 
desert  claims  and  leases,  etc,  controlling 
mountain  range  and  water  filings  and  rights.** 
the  court  finds  that  the  only  land  owned  or 
controlled  by  tbe  defendants  was  a  homestead 
entry  of  one  ef  them,  Arthur  Beece,  Indefinite- 
ly marked  on  account  of  defective  surveys, 
upon  which  he  had  not  been  able  to  make 
final  proof  because  of  the  foilure  of  tlu  sot- 
emnient  authorities  to  file  ammded  plats 
showing  the  definite  locatltni  ot  the  same,  but 
that  immediately  prior  to  the  date  of  the 
agreement  sold  Arthur  Reece  and  C  J. 
Rhoades,  one  of  the  plaintUfa  and  a  dentist 
by  profession  residing  in  Kansas  City,  Kan., 
met  and  visited  the  former's  ranc^  in  Park 
!  county,  who  then  pointed  out  to  the  latter 
!  the  land  claimed  by  him,  and  other  land 
I  which  be  had  tn  mind  to  acquire  title  to 
I  through  desert  and  other  entries,  the  location 
of  mountain  range,  and  other  advantages  for 
running  stock;  whereupon  proportions  wa« 
discussed  fw  entering  into  a  partnership,  and 
with  that  in  view  that  they  went  to  Uvings- 
t<H).  Mwt,  where  the  defendant  Alice  Beeoe 
then  was,  and  «itered  into  thtf  wrttten  agree- 
ment aforesaid.  It  is  also  found  that,  oat- 
slde  of  said  homestead  entry,  a  permit  for  the 
use  of  a  reservoir  site,  and  a  rejected  desert 
aK>llcatl<m  -  of  Alice  Reece,  there  were  no 
filings,  CTtries,  or  rights  of  any  kind  by  either 
of  the  d^endants  to  any  land  In  tbe  vicinity 
of  the  ranch. 

It  is  fbund,  however,  that  tbe  plalntiffa 
learned  of  such  conditlm  in  the  taring  of 
1914,  and  then  ceased  to  expect  m  require  a 
conveyance  to  them  by  def^dants  ot  any 
rights  under  the  land  laws  or  of  any  lands, 
but  made  unsuccessful  ^wts  to  enter  land 
originally  believed  to  be  part  of  defendants' 
holdings,  to  acquire  a  home  thereby  and  fur- 
ther the  contemplated  project  of  engaging  in 
tbe  stock  business  in  that  locality ;  that  C. 
J.  Rhoades  also  after  that  time  applied  for 
and  obtained  a  reservoir  permit  to  Irrigate 
his  ccmtemplated  homestead,  upon  the  same 
site  covered  by  the  permit  of  Arthur  Beeoe 
which  had  expired  by  limitation. 

Notwithstanding  this  situation  as  to  the 
lands  claimed  by  defendants  to  have  been 
o.wned  or  controlled  by  them,  the  plaintiffs, 
as  the  court  finds,  made  the  payments  pro- 
vided for  In  the  agreement,  tbe  specific  find 
Ing  in  that  respect  being  as  follows: 
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"Tliat  payments  bad  been  made  to  the  defend- 
ants hj  the  plaintiffs  in  cash  or  in  goods  fur- 
nished to  them  or  bills  paid  for  them  by  the 
plaintifiFs  in  the  total  sum  of  $5,901,'J6;  that 
the  plaintiffs  claim  payments  in  excess  of  the 
sum  of  $6,000,  the  chief  difference  in  accounts 
beiop  in  this,  that  the  plaintilfa  allege  the  fur- 
nishing of  one  horse  in  the  amount  of  $140,  and 
8  sulky  rAovr  in  the  amount  of  $31.75.  the  receipt 
of  which  the  defendants  deny.  The  property 
above  referred  to  is  at  hand  and  in  the  hands  of 
the  receiver  and  can  be  returned  to  the  plain- 
tiffs. Other  cbarges  not  acquiesced  in  by  the  de- 
foidatits  are  of  slight  amount  and  can  be  re- 
jected by  the  court,  thus  accepting  as  correct  the 
statement  of  the  defendants  as  to  the  amount  <^ 
the  property  furnished  and  received.  Th<;  above 
amount  included  $1,700  paid  by  the  plnintiffs 
for  the  purchase  of  some  cattle  on  August  27, 
1914,  from  John  Dablem  and  branded  in  the 
brand  then  owned  by  Arthur  Reece,  to  which  he 
wibseqnently,  on  the  4th  day  of  September,  1914, 
transferred  a  one-half  interest  to  Charles  J. 
Bboades,  <xie  ot  the  plaintiffs  herein." 

The  court  further  finds  that  at  least  f  1,000 
ma  paid  and  applied  for  the  purpose  men- 
tioned in  the  written  agreement,  Tiz.  toward 
the  disdiarge  of  the  debts  of  the  defendants, 
"but  that  said  sum  was  insnCDcient  to  pay  all 
of  said  debts,  and  that  the  defendants  con- 
stantly tmportmied  plaintiffs  for  more  money 
to  be  applied  to  that  purpose"  and  that  nu- 
merous other  sums  were  furnished  by  the 
plainCtffB  for  such  purpose,  and  a  large  por- 
tion paid  after  the  payment  of  the  $1,000 
aforesaid  "was  furnished  to  the  defendants 
In  ecHnplianee  with  their  repeated  requests 
and  demands  for  living  expenses,  for  the  sup- 
port and  education  of  tbelr  children,  fbr  ex- 
cursions, medical  treatment,  and  various 
other  purposes  aside  from  any  matters  con- 
traiplated  by  the  original  agreement,  with 
Uie  fall  knowledge  of  the  plaintlfmB  of  the 
purpose  for  which  the  money  was  solicited, 
and  of  the  fact  that  It  was  being  applied  for 
purposes  entirely  different  frmn  those  con- 
templated in  the  agreement."  But  the  court 
also  finds  that  the  plaintUEs  frequently  re- 
monstrated with  the  defendants  for  such 
diversion  of  the  money  and  protested  against 
Its  being  done;  that  these  protests  and  re- 
monstrances were  met  by  explanations,  im- 
portunities, and  promises  that  when  the  pres- 
cot  object  should  have  been  accomplished  the 
defendants  would  then  be  in  a  better  position 
tc  carry  out  the  original  purpose  of  their 
contemplated  partnership,  and  that  both  par- 
ties would  profit  thereby ;  that  the  plaintiffs 
accepted  such  promises  and  acquiesced  in  the 
d^ys  and  diversion  of  said  money,  believing, 
however,  tliat  the  total  amount  of  their  pay- 
mmt  would  In  the  end  Inure  to  their  benefit 
and  enable  the  partnership  business  to  be 
carried  on  to  better  advantage;  that  they 
did  not  agree  to  the  ultimate  and  complete 
appropriation  by  the  defendants  of  the  right 
and  benefit  of  all  such  payments,  without 
expectation  of  return  to  themselves. 

It  also  appears  from  the  findings  that  dur- 
ing the  period  of  such  payments  the  defend- 
ants gave  tlie  plaintiffs  their  notes  for  stHue 


of  the  money  so  advanced,  viz.  one  note 
for  $800  dated  June  28,  1012,  one  for  $800. 
dated  December  5,  1912,  and  one  for  $1,600, 
dated  November  18,  1913.  securing  the  note 
of  June  28, 1912,  by  a  chattel  mortgage  upon 
a  team  and  other  farm  property  of  the  de- 
fendants; that  ou  or  about  September  4, 
1914,  at  or  about  the  time  of  the  transfer  to 
the  plaintiffs  of  a  half  Interest  In  the  cattle 
brand  of  defendants,  the  plaintiffs  returned 
to  the  defendants  the  chattel  mortgage  afore- 
said and  the  note  for  $1,600,  with  the  Inten- 
tion of  canceling  and  releasing  the  same, 
and  retained  the  other  two  notes;  that  in 
January,  1915,  the  plaintiffs  purchased  hay 
paying  $100  therefor,  which  was  used  for 
feeding  the  cattle  purchased  as  aforesaid, 
and  in  June  and  July,  1915,  other  stated 
amounts  for  grazing  the  cattle  on  the  forest 
reserve  and  for  putting  up  hay  for  the  cat 
tie,  and  that  during  that  summer  O.  T 
Rboades  and  Arthur  Reece  each  worked  ir 
the  hayfield  In  putting  up  hay  for  the  lue 
of  said  cattle;  that  the  written  agreement 
aforesaid  does  not  seefn  to  have  been  re 
garded  by  either  of  the  parties  as  establish- 
ing a  partnership  relation  between  them  at 
the  time,  but  that  they  apparently  expected 
to  become  associated  as  partners  in  the  fu- 
ture, having  in  view  large  schemes  for  con- 
ducting a  live  stock,  tourist,  and  guide  busi- 
ness; the  tourist  and  guide  business  having 
been  considered  by  them  after  entering  Into 
the  written  agreement;  that  Arthur  Reece 
fi-equently  wrote  to  C.  J.  Rhoades  during  the 
period  aforesaid  describing  the  condition  of 
affairs  at  the  ranch  and  in  the  county,  sug- 
gesting projects  tor  investment,  "and  por- 
traying in  gorgeous  terms  the  future  and 
profitable  prepress  of  their  business";  that 
in  one  letter,  in  August,  1912,  suggesting  the 
purchase  of  horses  and  saddles  which  would 
bo  needed  In  the  tourist  business,  he  wrote: 
"P>verything  I  buy  will  be  partnership  stuff. 
I'U  give  you  credit  (or  one-balf  and  note  also 
as  we  talked." 

And  in  anotbor: 

"WeU,  perd,  tell  Mr&  Rboades  for  me  that 

I  think  you  folks  are  making  fifty  per  cent,  on 
every  dollar  invested  up  here  so  far.  Our  place 
will  sell  for  douUe  what  I  let  you  in  for,  ax 
som  as  it  is  proved  up  on." 

During  the  season  of  1015.  the  findings 
state,  there  were  more  acute  contentions  be- 
tween the  parties,  the  defendants  demanding 
that  plaintiffs  furnish  more  cattle  to  be  run 
with  those  previously  purchased,  and  a  Mil  of 
sale  to  th&n  for  a  one-balf  interest  in  tbe 
latter,  the  plaintiffs  complaining  of  the  diver- 
sion by  defendants  of  a  large  part  of  tbe 
money  paid  them  from  the  purpose  Intended 
by  the  written  agreement,  and  of  the  brand- 
ing of  the  cattle  with  the  brand  of  defend- 
ants, but  that  nntil  the  latter  part  of  the 
summer  or  early  autumn  of  1915  the  cat- 
tle that  had  been  purchased  as  aforesaid 
were  treated  by  tbe  parties  as  the  property 
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of  both  plalntlfRs  and  defendants,  with  eqaat 
Interest  tlierein,  and  that  such  was  the  in' 
tentlon  of  both  parties  when  the  cattle  were 
purchased ;  that  finally,  some  time  In  the 
fall  of  1915,  the  defendant  Arthur  Reece  in- 
formed the  plaintiffs  that  said  cattle  belong- 
ed to  him,  and  that  the  plaintiffs  had  no  in- 
terest therein,  that  he  had  sold  some  of  them 
and  the  proceeds  belonged  to  htm.  And  the 
court  finds  that  said  Reece  had  sold  five  head 
of  the  cattle  and  converted  the  proceeds 
($245)  to  his  own  use,  and  had  butcbered  one 
head. 

In  substance,  the  material  conclusions  of 
law  of  the  trial  court  are  as  follows:  That 
the  writt^i  agreement  aforesaid  was  not  one 
constituting  a  partnership  at  the  time,  but 
was  an  agreement  to  enter  Into  a  partner- 
ship; that  the  parties  did  not  become  part- 
ners at  tlie  time  of  signing  the  agreement, 
and  at  that  tlrae  did  not  own  or  possess  any 
property  as  a  imrtneiship,  but  their  agree- 
ment was  for  a  partnership  in  the  future 
when  there  might  be  property  to  come  under 
it;  that  none  of  the  property  in  the  receiv- 
er's possession  can  be  considered  as  partner- 
ship property,  exc^t  the  cattle  and  hay; 
that  whatever  coiMirtnership  existed  between 
the  parties  at  any  time  "existed  only  by  vir- 
tue of  the  purchase  of  property  to  be  held  in 
the  contemplatloD  of  the  parties  as  partner- 
ship property,  and  embraced  In  such  agree- 
mmt  as  might  be  made  for  the  handling  of 
such  property";  that  until  the  purchase  of 
the  cattle  aforesaid  no  property  had  been 
bought  by  defendants  as  cont^plated  by  the 
wlglnal  agreement,  but  all  ntoneys  paid  them 
by  plBintUh  bad  been  converted  to  their  own 
use  until,  on  August  27,  1914,  through  the 
Joint  efforts  and  negotiations  of  the  plaintiffs 
and  defendants,  and  through  the  payment  of 
money  by  the  plaintiffs,  the  cattle  aforesaid 
were  [nircdiased  "as  and  for  partnership  prop- 
erty, and  that  said  cattle,  together  with  the 
increase  thereof,  constitute  the  only  property 
purchased  and  owned  and  acknowledged  by 
both  parties  to  be  partnersltfp  property ;  that 
as  a  matter  of  law,  the  said  property  having 
been  purdlased  through  the  efforts  of  both 
parties  with  the  Intention  that  such  property 
should  become  partnership  property,  and 
that  purchase  having  been  made  from  tht> 
proceeds  of  moneys  provided  by  the  said 
agreement  of  April  25, 1912,  to  be  paid  by  the 
plaintiffs  to  the  defendants  for  the  purpose 
of  Investment  In  partnership  property,  a  part- 
nership was  then  and  there  as  a  matter  of 
law  created  between  the  parties  hereto  with 
respect  to  said  cattle  In  which  eacli  party 
had  and  has  an  undivided  one-half  interest, 
saving  and  excepting,  however,  that  the 
said  partnership  so  as  above  formed  in  con- 
templation of  law  by  the  acts  of  the  parties 
In  pursuance  of  the  previous  agreement  to 
enter  into  a  partnership  may  have  acquired 
as  partnership  property  the  ownerstiip  of 
certain  ba^  heretofbre  fod  and  now  b^ng  tei 


to  said  cattle  and  designed  by  both  parties 
for  that  purpose" ;  .that,  the  court  having 
Jurisdiction  for  one  purpose  will  determine 
all  Issues  submitted  to  It,  and  the  mutual 
claims  of  the  parties,  particularly  the  claim 
of  plaintiffs  for  raouey  paid  pursuant  to  the 
written  agreement,  though  not  an  equitable 
matter,  having  been  submitted  to  the  court, 
with  evidence  thereon  on  behalf  of  both  par- 
ties, the  same  miiy  be  determined  and  settled 
In  this  action ;  that  tJte  plaintiffs  are  entitled 
to  an  account  as  to  the  application  of  tbiHr 
payments  under  the  ngreement;  that  of  the 
total  amount  paid  by  tlie  plaintiffs,  tIz.  $o,' 
901.26,  the  following  sums,  amounting  to 
$3,111.74,  were  applied  as  contemplated  by 
the  agreement:  $1,000  toward  the  discharge 
of  the  debts  of  defendants ;  $250  ext>ended  In 
real  estate  lii^rovements ;  $1,700  expended 
In  the  purchase  of  cattle;  $161.74  expended 
for  labor,  hay,  and  taxes;  that  the  balance^ 
$2,7tj9.52,  was  misapplied  by  the  defendants, 
and  appropriated  to  their  own  use;  that 
defendants  are  accountable  to  the  plaintiffs 
for  that  amount,  In  which,  if  it  bad  be^ 
properly  applied,  plaintiffs  would  have  been 
entitled  to  a  one-half  interest;  that  defend- 
ants are  also  chargeable  for  the  money  re- 
ceived for  the  dve  head  of  cows  sold  by  tliem. 
In  which  plaintiffs  are  entitled  to  a  one-half 
Interest,  making  the  total  amount  due  the 
plaintiffs  from  the  defendants  $1,517.26. 

The  court  then  concludes  by  finding  gen- 
erally for  the  plaintiffs;   that  the  receiver 
was  properly  appointed  to  tabe  charge  of 
the  partnership  property;  that  certain  per- 
sonal property  In  his  hands  belonged  to  the 
plaintiffs  aud  should  be  returned  to  tbnn; 
that  certain  other  personal  property  In  hto 
bands  is  tbe  Individual  property  of  d^lend- 
ants  and  should  be  returned  to  tb^u;  that 
57  head  of  neat  cattle,  as  described  by  the 
reoeiver,  and  the  bay  meutloued  by  hin^  u 
well  as  the  cattle  brand,  are  partnerahlp 
property,  and  sboald  be  sold  by  the  reoeiTer 
In  the  manner  provided  by  law  for  the  sale 
of  property  upon  execution;  tbat  tbe  receiver 
care  for  the  cattle  until  the  sale,  and  be 
anthwlzed  to  Incur  all  nerassaiy  expeuae  for 
feeding  and  handling  them;  that  the  two 
notes  of  defendants  for  $800  each,  being 
merged  in  the  Judgment,  be  canceled;  aud 
that  the  proceeds  of  the  sale  of  the  cattle  be 
divided  equally,  one-lialt  to  be  set  aside  for 
the  plaintiffs,  and  the  remaining  one4ialf 
applied:  (1)  To  payment  of  the  costs  of  the 
action,  tbe  receiver's  costs  and  exprases  in- 
cident to  the  care  and  sale  of  tiie  property, 
and  his  compensation;   (2)  to  tbe  pa^-oieat 
of  the  sum  of  $1,517.26  found  due  to  the 
plaintiffs;  (3)  the  balance,  If  any,  to  be  de- 
livered to  the  defendants.    Judgment  wai 
thereupon  entered  in  favor  of  the  plaintUb 
for  tlie  said  sum  of  $1,517.26  and  costs,  and 
ordering  the  sale  of  the  cattle  In  the  recri*- 
er's  hands  and  distribution  of  the  proceeds  u 
aforesaid,  and  that  the  partnership  then  ex- 
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Isting  be  dissolved.  There  was  a  general 
exception  by  defendants  to  each  and  all  the 
HndingR  of  fact,  conclusions  of  law,  and  the 
Judgment. 

ri]  The  principal  contention  of  the  defend- 
ants, plaintiffs  In  error  here,  seems  to  be  that 
the  facts  found  by  the  trial  court  do  not 
show  a  partnership  between  the  parties,  and 
therefore  furnish  no  ground  for  an  account- 
ing, the  appointment  of  a  receiver,  or  other 
equitable  relief.  It  was  not  necessary  for 
the  plaintiffs  below  to  show  the  existence 
of  a  partnership  to  give  them  a  right  to  an 
accounting  and  the  other  relief  granted  as  to 
the  money  paid  by  them  and  misapplied  by 
the  defendants  and  the  property  Jointly  own- 
ed. The  petition  alleges  the  making  of  the 
written  agreement  aforesaid  and  the  per- 
formance thereof  by  the  plaintiffs  on  their 
part,  the  payment  of  the  money  thereby  re- 
quired. Including  the  purchase  of  cattle  of 
the  value  of  $1,700  with  the  knowledge  and 
consent  of  defendants,  the  coDTerslon  by  the 
defendants  to  their  own  use  of  the  money  so 
paid  without  acoonntlDg  therefor,  and  their 
taking  exclusive  possession  and  claiming  sole 
ownership  of  the  joint  property.  It  Is  true 
that  the  petition  refers  to  the  agreement  as 
a  portneffshlp  agreement  and  to  the  relation 
between  the  parties  as  a  partnership.  But 
If  Dpon  the  facts  alleged  and  found  by  the 
court  the  plaintiffs  would  be  entitled  to  m 
acfx>unting  and  the  other  rriief  asked  and 
granted  as  to  the  money  and  prc^rty  in- 
volved* It  Is  immaterial  that  the  ration  be- 
tH'een  tlw  parties  may  have  bem  erroneonsly 
aanied  in  the  petition  or  alleged  to  be  a  part^ 
neiBlilp.  1  Cye.  437;  Coward  t.  Glaaton, 
122  GaL  491,  6S  Pac.  147;  Harston  t.  Gonld. 
W  N.  Y.  220;  Kabn  t.  Oentral  Smelting  Cto., 
102  T;.  8.  641,  26  L  Ed.  266;  Taldea  T.  Lar- 
rinaga.  233  IT.  S.  705,  84  Snp;  Ct  70O.  68 
Ed.  1163;  Shirley  t.  Goodnoagh,  IS  Or.  642, 
16  Vuc  871.  And  we  think  it  dear  that, 
whatever  the  effect  of  the  wrlttm  agreement 
or  the  snbsequent  conduct  and  transactlona 
ct  the  parties  as  to  providing  tar  or  cresting 
a  partnership,  and  if  It  be  conceded  tbat 
said  agremiait  was  for  a  partnership  at  some 
futnre  time  only,  a  fiduciary  relationship 
was  established  by  the  payment  of  money  by 
the  plaintiffs  under  the  agreement  and  the 
circumstances  stated  in  the  findings  entitling 
them  to  an  accounting;  the  court  having 
found  that  the  greater  imrt  of  the  money 
was  not  applied  by  the  defendants  as  pro- 
vided or  contemplated  by  the  agreement.  0 
Pomeroy's  Kq.  Juris.  SI  KJl-933  ;  1  Cyc.  421 ; 
Darrah  v.  Royce.  62  Mich.  4S0,  29  N.  W.  102 : 
Petrle  t.  Torrent,  SS  Mich.  43,  49  N.  W.  1076 ; 
Wilson  T.  Kennedy,  03  W.  Va.  1,  59  S.  E.  736 ; 
Templeton  v.  Bockler,  73  Or.  494,  144  Pac. 
405;  King  v.  Barnes,  100  N.  Y.  267, 16  N.  B. 
S32. 

[2]  But  the  court  found  that  certain  cat- 
tle had  been  purchased  by  the  parties  with 
monv  famished  by  the  plalntitTs  Jiader  the 


agreement,  with  the  lntentl<m  of  both  parties 
at  the  time  of  the  purchase  that  such  cattle 
ahould  be  the  property  of  plaintiffs  and  de- 
fendants with  equal  Interests  therein,  that 
the  cattle  were  thereupon  treated  and  cared 
for  by  said  parties  as  their  Joint  property, 
and  that  Arthur  Reece,  one  of  the  defendants, 
transferred  to  C.  J.  Rhoades,  one  of  the  plain- 
tiffs, a  half  interest  In  the  brand  belonging  to 
him  with  which  the  cattle  were  branded. 
And  the  court  found  as  a  conclusion  of  law 
that  a  partnership  was  created  as  to  said  cat- 
tle. We  do  not  construe  that  finding  as  hold- 
ing that  the  partnership  was  created  or  ex- 
isted merely  by  operation  of  law  without  an 
agreement  of  any  kind,  but  that  a  partner- 
ship was  to  be  Inferred  from  the  intention 
and  conduct  of  the  parties  In  conne<^ion  with 
the  written  agreement  providing  for  the  In- 
vestment of  a  greater  part  of  the  money  to 
be  paid  thereunder  in  live  stock  and  improve- 
ments. We  think  it  unnecessary  to  consider 
very  closely  whether  the  findings  of  fact  ate 
sufllcient  to  Justify  that  conclusion,  ^e  par- 
ties were  at  least  co-owners  of  the  cattle,  and 
the  plaintiff  had  expended  money,  and  both 
of  the  parties'  time  and  labor  Jointly,  In  car- 
ing for  and  providing  feed  for  them;  and 
such  Joint  ownership,  under  the  drcuuistano- 
es  of  the  case  and  the  claim  of  defendants  of 
sole  ownership  and  their  threat  to  sell  and  re- 
tain the  proceeds  for  tbdr  own  benefit,  would, 
we  think,  authorize  equitable  relief.  Free- 
man on  Cbtenan<7,  {  321;  1  Cyc.  417;  6 
Pomeroys  Eq.  Juris.  {  933. 

19J  If  not  strictly  a  partnership  the  rela- 
tion between  the  parties  as  to  the  cattle 
might  not  improperly  be  considered  and  treat- 
ed as  a  Joint  adventure,  and  it  would  be  Im- 
material that  the  court  called  it  a  partner- 
ship, -for  a  Joint  adventure  partakes  of  the 
nature  of  a  partnership  and  Is  governed  sub- 
stantially by  the  same  rules  of  law;  the  prin- 
cipal distinctions  being  that  a  Joint  adventure 
usually  relates  to  a  single  trausactlou,  though 
it  may  comprehend  a  business  to  be  continued 
for  a  period  of  years,  and  that  one  party  may 
sue  the  other  at  law  for  a  breach  of  the  con- 
tract or  a  share  of  the  profits  or  losses,  or  for 
contribution  for  advances,  without,  however, 
precluding  a  suit  In  equity  for  an  accounting, 
or  for  dissolution.  And  the  contract  need 
not  be  express,  but  may  be  implied  from  the 
conduct  of  the  parties.  23  Cyc.  453,  455,  461; 
Goss  V.  Lanin,  170  Iowa,  67.  152  N.  W.  43; 
Saunders  v.  McDonough,  191  Ala.  119,  67 
South.  691;  HcBee  v.  Quitman  Oil  Co.,  16 
Ua.  App.  12,  S4  S.  B.  487.  The  principles  con- 
trolling the  rtiatlon  are  stated  on  pages  4SS 
and  456  of  23  Oyc^  and  in  Gkiss  r.  Lianin, 
supra.  In  sucb  a  Joint  venture  fldndaiy  re- 
lations are  created  between  the  parties,  as  In 
a  partnership;  and  neither  of  the  parties  Is 
authorized  to  appropriate  the  common  prop- 
erty to  his  own  use,  without  the  consent  of  all 
his  associates,  or  to  deal  therewith  ao  as  to 
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seenre  an  nnfoir  advantage  over  tboae  in- 
terested with  him. 

[4]  The  statement  Is  made  and  repeated 
several  times  in  the  brief  of  plaintiffs  ip  er- 
ror tbat  the  trial  court  found  that  the  written 
agreement  liad  been  abandoned  by  the  par- 
ties. We  do  not  so  understand  die  findings. 
We  suppose  such  stat«aent  to  be  based  upon 
one  paragraph  to  the  eftect  tliat  soon  after 
the  agreement  was  entered  Into  the  parties 
began  a  course  of  conduct  apparently  Incon- 
sistent with  the  agreement  But  that  otust  be 
read  and  considered  In  connection  with  the 
other  findings,  which  plainly  uhow  that  the 
trial  court  regarded  the  agreement  as  con- 
tinuing In  force  and  as  having  been  compiled 
with  on  the  part  of  the  plaintiffs.  Several  of 
the  conclusions  of  law  are  criticised  as  a 
finding  of  fact  rather  than  of  law,  or  con- 
taining findings  of  fact.  But  we  find  in  the 
record  no  specific  exception  to  the  findings  or 
conclusions  on  that  gntund.  There  was  mere- 
ly a  general  exception.  It  was  hold  In  Mil- 
liard v.  Douglas  OU  nelds,  20  WTyo.  201.  122 
Pac.  626,  that  a  mere  general  exception  to 
findings  of  fact  and  conclusions  of  law  made 
In  accordance  with  a  request  therefor  will  not 
present  for  consideration  an  objection  that 
the  findings  are  Imperfect  or  their  sufii4:lency 
as  a  compliance  with  the  statute  upon  a  re- 
qneat  for  a  separate  lAatement  in  writing  of 
findings  of  fact  and  concluslona  of  law.  But 
we  do  not  regard  the  fact  that  some  findings- 
of  fact  may  have  beeu  blended  with  the  con- 
clusions of  law  as  prejudldal  to  the  plaintiffs 
In  error.  Indeed,  In  some  of  such  instances 
referred  to  In  the  brief  the  matters  com- 
plained of  as  a  finding  of  fact  rather  than  a 
conclusion  of  law  Is  but  a  restatement, 
though  In  somewhat  different  language,  of 
facts  found  and  stated  In  the  findings  of  fact. 

We  think  it  uecebbury  only  to  say  In  con- 
clusion that,  In  our  opinion,  the  facts  found 
by  the  court  clearly  preseut  a  case  for  equi- 
table relief  and  support  the  relief  granted. 

The  Judgment  wUl  therefore  l>e  aihrmed. 

Affirmed. 

BKAKD.  J.,  cottcura.  SCOTT,  J.,  did  not 
alc. 


(53  Moat.  526) 

B.  F.  GOODRICH  RUBBER  CO.  t.  HEL- 
E)NA  MOTOR  CAR  CO.,  et  al.   (No.  3764.) 

(Supreme  Court  of  Montana.    May  19,  19170 

COBPOBATIONB  4s>342—DlB£CT0BS— LIABIL- 
ITY FOB  Debts— SumciENCY  or  Resiona- 

TIOK. 

Notwithstanding  Rev.  Codes,  S  3852,  au- 
thoriziog  any  director  or  ollicer  of  a  coriiora- 
tion  to  resign  by  deliveriDg  or  mailing  bis  writ- 
ten resignation  to  the  secretary  or  president 
and  filing  with  tbe  county  clerk  aiid  recorder  a 
duplicate  of  the  resignation,  with  an  affidavit  of 
delivery  or  mailing,  and  by  publishing  notice  of 
such  resignation,  where  a  director  and  secre- 
tary of  0  corporation  delivered  bis  written  res- 


ignation to  the  president,  and  thereafter  re- 
frained from  acting  as  an  officer  or  director,  he 
was  not  liable  for  the  debts  of  the  corporation 
subsequpntiy  incurred,  because  of  the  subse- 
quent failure  of  tbe  other  directors  to  file  an 
nnuual  Rtatemcnt,  BiDCe  such  resignation  wonld 
have  been  sufficient  at  common  law,  and  the 
statute  does  not  prescribe  an  exclusive  method. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8!  1486-14Sa] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  J.  M.  Clements,  Judge. 

Acti<m  by  the  B.  F.  Goodrich  Rubber  Oom- 
pany  against  the  Helena  Motor  Car  COm- 
pany  and  others.  From  a  Judgment  for  plain- 
tiff, defendant  Hprman  A.  Freyler  appeals. 
Reversed  and  remanded,  with  directions. 

A.  P.  ncywood  and  Edward  Ilorsky.  both 
of  Helena,  for  appellant.   Wight  ft  Pew,  of 

Helena,  for  respondenu 

SANNKR,  J.  On  October  11, 1913,  Herman 
A.  Freyler,  R.  A.  De  Witt,  and  Claud  Robin- 
son becnma  directors  of  the  corporation, 
Helena  Motor  Car  Company.  Freyler  con- 
tinued to  act  as  such  director  until  l>ecember 
1,  1913,  at  which  time  he  entered  Into  a  con- 
tract for  the  sale  of  all  his  stocb  in  the  com- 
pany and  delivered  to  Its  president  tiw  fol- 
lo\ving  writing: 

"Helena,  Montana.  Dec  1.  1913. 

"Board  of  Directors  ot  Helena  Motot  Car 
Co.,  City— Gentlemen :  I  hereby  tender  my  res- 
ignation as  secretary  and  a  director  of  the  Hel- 
ena Motor  Car  Company,  the  same  to  take  ef- 
fect at  once. 

"Yours  truly,  Herman  A.  Freyler." 

Tbereofter,  and  on  January  31,  1914,  the 
company  became  indebted  to  the  respondent 
in  the  sum  of  J173.57,  which  upon  demand 
It  failed  to  pay,  whereupon  the  respondent 
brought  this  action  against  the  company. 
Freyler,  De  Witt,  and  Robinson— joining 
the  latter  three  because  as  directors  they  had 
failed  to  file  the  annual  statement  required 
by  law  and  due  on  January  20,  1914.  Frey- 
ler resisted  the  suit,  but  Judgment  was 
entered  against  him  according  to  the  com- 
plaint, and  from  that  Judgmeut  he  prosecutes 
this  appeal. 

The  contention  of  the  appellant  was  and 
is  that  by  virtue  of  his  resignation  he  had 
ceased  to  be  a  director  of  the  company  be- 
fore the  duty  to  file  the  annual  statement 
accrued,  and  therefore  cannot  be  held  to  an- 
swer for  the  failure  in  that  respect;  while 
the  respondent  Insists  that  the  writing  above 
quoted  was  Ineffective,  under  section  3852 
of  the  Revised  Codes,  and  therefore  Freyler 
Is  responsible.  The  sectton  referred  to  pro- 
vides: 

"Any  director,  trustee  or  other  officer  of  a 
corporation  may  resign  his  office  by  delivering 
to  the  secretary  or  president  of  the  corporation, 
or  depositing  in  the  post  office,  •  •  •  ad- 
dressed to  the  corporation,  at  its  principal  place 
of  business,  his  written  resignation,  and  filing 
in  the  office  of  the  clerk  and  recorder  of  the 
county  where  the  prindpal  office  or  plaos  of 
business  of  tbe  said  corp(»ati<m  is  sltuatedt  ■ 
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duplimte  of  tfae  said  resigiiation,  together  with 
ts  affidavit  of  the  delivery  or  mailing  of  said 
resifrnation,  as  above  speciSed,  or  an  acknowl- 
cdfiment  of  service  thereof  and  by  publishing  in 
two  consecutive  issues  of  tlie  official  paper  of 
tlie  county  where  said  company  may  be  doing 
buffine^s,  a  ootice  of  said  resignation,  and  the 
dirMtor,  trustee,  or  other  officer  shall  upon  such 
filing  and  publication  no  longer  be  responsible 
for  any  act  or  default  of  the  corporation,  or  of 
the  other  offiwrs  thereof,  occurring  after  the 
<Iate  of  said  filing:  Provided,  however,  that  any 
director,  trustee,  or  other  officer,  shall  also  com- 
ply with  the  by-laws  of  the  corporation  relating 
to  rpBignatioQs  of  directors  or  officers.  This 
irt  shall  apply  to  resilient  dirfictors  of  foreign 
corporstlons  having  a  place  or  places  of  busi- 
ng in  this  state,  as  well  as  to  directors  and 
other  officera  of  domestic  corporations," 

The  corporation  had  no  by-laws  on  the 
subject,  and  It  is  couceded  that  Freyler  did 
nothing  more  than  to  deliver  the  writing 
above  mentioned  to  its  president  and  there- 
after to  refrain  from  acting  ns  an  officer 
or  director  of  the  company.  At  the  common 
taw,  however,  this  would  have  sufficed  (3 
Thompson  on  Corporations^  §J  3886,  4358; 
Briggs  V.  Spauldlng.  141  U.  S.  132,  11  Sup. 
a  924,  35  L.  Ed.  662),  and  therefore  was 
nffldent  here,  unless  the  section  Just  quoted 
prescribes  an  exclusive  method  for  resigning 
a  directorship.  We  do  not  believe  that  such 
is  its  eflfect.  Its  language  docs  not  clearly 
indicate  an  intention  to  prescribe  an  exclu- 
alve  method,  hut  rather  indicates  a  mode 
which  is  permissive,  designed  primarily  for 
cases  where  the  ordinary  method  may  not  be 
available  or  where  positive  proof  of  the 
resignation  may  he  desired.  The  section 
forms  00  part  of  the  law  imposing  the  dut; 
of  aUng  annual  statements  (chapter  63, 
Tenth  Session  Laws),  and  there  is  no  special 
reason  to  believe  that  Its  provisions  were 
enacted  for  the  benefit  of  creditors.  Counsel 
for  respondent  suggests  that : 

"It  prevents  a  man  of  great  financial  prorai- 
BOtce,  who  has  become  a  director  in  a  corpora- 
tion, from  secretly  resigoEng,  and  permitting 
creditora  to  make  contraota  with  the  corpora- 
tion upon  the  atreneth  of  bis  supposed  connec- 
tion therewith,  and  using  his  previous  secret 
Ksignation  as  a  shield  from  liability." 

But  we  do  not  understand  that  directors 
are  personally  liable  at  all  events  for  the 
debts  of  the  corporation,  or  that  the  credi- 
tors deal  with  a  corporation  upon  the  con- 
ttngent  liability  of  Its  directors,  eflfective 
only  In  case  the  latter  fall  to  see  that  annual 
statements  are  filed.  Least  of  all  can  credi- 
tors be  especially  concerned  In  the  mode  by 
whidi  some  one,  on  whose  responsibility  they 
could  not  have  relied,  has  severed  his  rela- 
tions  with  the  corporation  before  their  debt 
ftoemed  or  the  annual  statement  was  due. 

In  our  opinion,  the  resignation  of  the  ap- 
pellant Freyler  from  the  board  of  directors 
of  the  Helena  Motor  Car  Company  was  suffi* 
dent.  He  had  ceased  to  be  a  director  of 
the  company  before  the  debt  evidenced  by 
tbta  JndgiDent  was  incurred  and  before  the 
aumial  statement  was  doe.  Failure  to  file 


that  statemrat,  or  cause  It  to  be  filed,  Is 
therefore  not  a  wrong  wbii^  can  be  Im- 
puted to  him ;  and  as  this  if  the  only  erotind 
on  which  the  claim  of  his  liability  Is  based, 
It  follows  that  tHe  right  result  was  not . 
reached  In  this  case. 

The  Judgment  ai^cnled  from  Is  reversed, 
and  the  cause  is  remanded,  with  dlrectlmia 
to  enter  judgm^t  for  the  appellant. 

Reversed  and  remanded. 

BRANTLY,  a  J.,  and  HOLLOWAY,  J., 
concur. 

(53  Mont  SU) 
BROCKWAY  T.  BLAIR.    (No.  3768.) 
(Supreme  Court  of  UoDtana.    May  19,  1917.) ' 

1.  Appkal  and  Qbbos  «=»757^>— BBnn— 

SPECinCATlONS  OF  EbBOB. 
As  expressly  proviiled  by  Supreme  Court 
Rule  10,  subd.  "b^'  (IL'y  Pac.  xii),  where  the 
admission  of  evidence  is  specified  in  the  brief 
as  error,  the  full  sutwtatice  of  the  evidence  ad- 
mitted should  be  quoted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eri-or^  Cent.  Dig.  |  3092.] 

2.  CoxTBACTH  €=3l69 — CoNaTBDCTiON— Sub- 
bounding  ClBCUMSTANCES. 

If  the  language  of  an  agreement  is  clear 
and  expresses  the  inteotioo  of  the  parties  ex- 
plicitly, it  needs  no  interpretation ;  but,  if  it  is 
not  clear  and  free  from  ambiguity,  the  attend- 
ant circumstancea  under  which  it  was  made 
may  be  examined  to  ascertain  the  intention  of 
the  parties. 

[Bd.  Note.— For  other  cases,  ae«  Contracts, 
Ceut.  Dig.  S  752.1 

3.  Evidence  "8=^142(1),  461(1)-^Pabol  Evi- 
dence—Ambiguity—Incompleie  Wbitinq. 

Under  Kev.  Codes,  5018,  7873,  providhig 
that  when  the  terms  of  an  agreement  have  been 
reduced  to  writing  no  evidence  of  the  terms 
thereof  is  admissible  other  tban  the  contenta  of 
tlie  writing  itself,  a  written  agreement  between 
plaintiff  and  defendant,  whereby  defendant 
agreed  to  furnish  automobiles  for  plaintiff  to 
sell  in  certain  counties  for  15  per  cent,  of  the 
sales,  all  automobiles  to  be  furnished  on  deposit 
of  $100,  and  all  orders  and  specifications  to  b« 
in  Lansing,  10  days  prior  to  shipment,  waa  not 
unambiguous  so  as  to  exclude  evidence  that  it 
was  understood  that  plaintiff  was  not  expected 
to  complete  sales  by  his  own  unaided  efforts  but 
was  to  have  the  assistance  of  defendant's  agents 
in  closing  sales,  as  the  writing  appeared  to  bt 
nothing  more  than  a  brief  memorandum  of  cer* 
tain  points  of  the  ngreemcnt,  specifying  no 
prices  or  terms  of  sale  and  not  malting  it  clear 
whether  cars  were  to  t»  ordered  from  defendant 
or  directly  from  the  factory. 

[Ed.  Note,r— For  other  cases,  see  Bridence, 
Cent.  Dig.  H  1882,  2129.] 

4.  Appeal  and  Ebror  <S=>757(4)— Bbief»— 
Specifications  of  Erbob. 

The  Supreme  Court  would  be  Justified  lo  re- 
fusing to  consider  an  assigament  of  enor  com- 
plaining of  the  giving  at  an  Instruction  not  set 
out  as  required  by  Rule  10.  subd.  "b"  C123  Pac. 
xii),  with  respect  to  specifications  of  error  tn 
the  briefs. 

[Ed.  Note.— For  other  coses,  see  Aweal  and 

Error,  Cent.  Dig.  8  3092.] 

6.  Tbial  «=3206(2)— iHSTBUcnoira— CuBi  bt 
Otheb  Instbuctions. 
Id  an  action  for  ctHDmlBstons  <m  sales  of  au- 
tomobiles under  sn  agreement  whereby  plabi- 


>Far  otlwr  oasM  we  Mtn*  topic  and  KST-NUHBSR  In  All  Kay-Numbered  DlgesU  and  Indexes 


Digitized  by 


Googl 


46(r 


105  PACIFIC  BEPOBTER 


(Uont. 


tiff  was  to  receive  assistance  from  defendant's 
Brents  in  closipg  sales,  &n  instruction,  author- 
izini;  recovery  u  plaintiff  was-  instrumental  in 
makiog  any  sale,  tboiigti  too  indefinite  standing 
alone,  was  not  misleading,  where  the  court  fur- 
ther charged  that  iu  order  for  plaintiff  to  re- 
cover the  jury  must  find  that  he  was  the  mov- 
ing cause  of  the  sale  being  effected,  and  that 
the  sale  would  not  have  been  made  bad  it  not 
been  for  his  solicitation  and  efforts. 

[Qd.  Note.— For  other  cases,  Bee  Trial,  Cent. 
Dig.  S  708.] 

6.  Trial  ©=>295(1)  — Inbtbuctions— Con- 
stbuction  ab  a  whole. 
Every  paragraph  of  the  charge  is  to  be 
read  with  the  context,  and  all  the  instructions 
considered  together  as  coustituting  a  single 
charge. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Kg.  §§  703,  704,  713,  714.  717.] 

Appeal  from  District  Court,  Yellowstone 
County;  Geo.  W.  Plerson,  Judge. 

Action  by  B.  G.  Broekway  against  H.  ^. 
Blair.  Judgment  for  plalntUF,  and  defradant 
appeals.  Affirmed. 

HUler  &  O'Connor,  of  livingston,  for  ap- 
pellant Nlcbols  &  Wilson,  of  Billings,  for 
respondent 

HOLLOWAT,  J.  In  this  action,  plaintiff 
seeks  to  recom  commissions  alleged  to  be 
due  apon  the  sale  of  tbree  atitomoMle%  under 
the  following  written  agreement: 

"This  agreement  made  and  entered  Into  this 
Stb  day  of  May,  1913,  by  and  between  H.  B. 
Blair,  of  Uvingston,  and  B.  G.  Brockway,  of 
Billings,  Montana,  as  follows:  The  said  arst 
party  agrees  to  furnish  Reo  autmnobiles  for  the 
said  second  part^  to  sell  in  Yellowstone  and 
Carbon  counties  in  the  following  manner:  The 
said  second  party  to  get  fifteen  ^cr  cent.  (15)  of 
sales.  Said  first  party  to  furnish  all  automo- 
biles on  deposit  of  one  bundred  dollars  ($100.00) 
each,  at  time  of  order.  All  orders  and  specifi- 
cations to  l)e  in  Lansing  ten  days  prior  to  ship- 
ment. H.  R.  Blair,  First  Par^, 
"By  R.  H.  Eishir. 
"B.  G.  Brockway,  Second  Party." 

The  circumstances  under  which  a  car  was 
sold  to  AUard,  one  of  the  purcha.sers,  will 
Illustrate  the  three  sales  involved  In  this  con- 
troversy. Cettergren  was  Brockway's  agent 
at  Laurel,  and  Bishlr  and  Green  were  Blalr*s 
agents  who  worked  to  some  e.Yteat  In  that 
vicinity.  Cettergren  testified  that  he  made 
several  trips  to  see  AUard  concerning  the 
sale  to  him  of  a  Reo  car;  that  he  demon- 
strated the  car  to  Allard  several  times;  that 
he  took  Blshir  to  Allard,  and  Bishlr  demon- 
strated the  car  to  him ;  that  afterwards  and 
on  the  day  Allard  expressed  his  intention  to 
purchase  a  car  he  introduced  Green  to  Al- 
lard; that's  sale  was  then  completed  by 
Green,  who  delivered  the  car  to  Allard.  On 
cross-examination,  the  witness  said: 

"I  know  that  Mr,  Green  would  not  have  sold 
the  car  if  it  bada't  been  for  me,  and  I  think  I 
would  have  sold  the  car  if  it  hadn't  been  for 
Green.  Mr,  Allard  said  he  was  ready  to  buy  a 
car  before  Mr.  Green  spoke  to  bim.'* 

From  the  fact  that  a  general  verdict  was 
returned  In  faror  of  plaintiff,  we  must  as- 


sume that  the  jury  accepted  this  testimony 
as  true,  so  far  at  least  as  It  tends  to  di»- 
clo&e  the  part  which  Brockway*s  agent  played 
in  eifecting  the  sal&  It  la  apparent  that 
the  efforts  of  Cettergren  alone  did  not  pro- 
duce the  ^le,  neither  did  the  utfalfied  efforts 
of  Blair's  agent  effect  it  The  sale  resulted 
from  their  combined  efforts. 

[1]  Upon  the  theory  that  the  agreement 
does  not  In  terms  expressly  cover  the  case, 
the  court  permitted  evidence  to  be  introduced 
to  the  effect  that  It  was  understood  by  both 
parties,  at  the  time  the  contract  was  execut- 
ed, that  Brockway  was  not  expected  to  go 
out  and  complete  the  sales  by  his  own  un- 
aided efforts ;  that.  If  It  was  necessary  for 
him  to  have  the  assistance  of  Blair's  agents 
in  the  community  to  close  or  complete  a  sale^ 
8u<^  assistance  would  be  furnished  as  a  part 
of  Blair's  obligation  under  the  contract ;  and 
that  this  understanding  was  carried  into 
effect  in  making  the  sales  which  furnish  the 
foundation  for  this  contivTersy.  ^Hie  admis- 
sion of  this  evidence  is  specified  as  error—* 
as  violating  the  provisions  of  sections  5018 
and  7878.  Revised  Codes,  whidi,  so  far  as 
applicable  here,  are  to  the  ^ect  that  wtaoi 
the  terms  of  an  agreement  have  been  reduced 
to  WTlling  by  the  parties,  no  evidence  Is  ad- 
missible of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing  Itself.  "The 
full  substance  of  the  evidence  admitted"  is 
not  quoted  as  required  by  Rule  10,  subd.  "b.** 
of  the  rules  of  this  court  (123  Pac.  xll),  and 
the  attention  of  counsel  is  directed  to  the 
fact  that  these  rules  are  to  be  honored  1^ 
their  observance — not  by  their  breach. 

It  is  the  contention  of  appellant  that,  no- 
der  the  terms  of  the  agreement  Brockway 
was  not  entitled  to  any  commission  unless 
and  until  be  made  a  sale  complete  In  Itself  or 
made  a  contract  of  sale  under  which  Blair 
could  maintain  an  action  for  damages  In  case 
the  prospective  purchaser  failed  or  refused  to 
take  the  car.  In  other  words,  it  Is  app^- 
lant's  contention  that  the  terms  of  the  con- 
tract are  explicit;  that  they  interpret  them- 
selves and  leave  no  room  for  the  application 
of  rules  of  ccmstructlou  or  the  introduction 
of  evidence  explanatory  of  the  circumstances 
under  which  the  agreement  was  made. 

[2, 3]  If  the  sale  had  been  made  by  the 
unaided  efforts  of  Brockway  or  his  agent, 
there  could  not  be  any  question  ftf  plaintiff's 
right  to  the  commission.  If  the  sale  had  re- 
sulted from  the  unaided  efforts  of  Blair's 
agents,  Brockway  could  not  lay  claim  to  the 
commission,  for  the  contract  did  not  i^ve  him 
exclusive  territory.  But  what  Are  the  rights 
of  the  parties  under  the  contract  as  they  ap- 
ply, or  can  be  made  to  ai^ly,  to  the  Allard 
sale?  Sections  6018  and  7873,  above,  refw  to 
contracts  complete  in  thanselves  and  free 
from  ambiguity  and  uncertainty.  Sections 
0025.  5030,  5086,  and  5038  provide  rnles  of 
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iDterpretatioQ  where  tbe  terms  of  the  agree- 
ment fall  to  explain  themselves  fully  or  are 
tmblgnoOB  or  uncertain.  If  tbe  language 
of  tbe  agreement  Is  clear  and  expresses  the 
Intention  of  the  parties  explicitly.  It  needs  no 
Interpretation  (Ming  v.  Pratt,  22  Mont.  261:, 
K  l  ac.  279) ;  but,  if  it  la  not  clear  and  free 
from  ambiguity,  then  tbe  attendant  circum- 
stances under  wblch  the  contract  was  made 
mfiy  be  examined  to  furnish  a  key  to  tbe 
intention  of  the  parties  (Alywln  v.  Morley, 
41  MonL  191.  108  Pac.  77S;  Quirk  v.  Rich, 
40  Mont.  552,  107  Pac.  8211.  We  are  not  pre- 
pared to  agree  with  counsel  for  appellant  that 
the  meaning  of  the  language  of  this  agree- 
ment Is  so  far  free  from  doubt  that  It  can 
be  said  as  a  matter  of  law  that  It  furnishes 
Its  own  interpretation.  That  the  writing  does 
not  contain  all  the  terms  of  the  agreement 
is  apparent  at  once.  Neither  the  price  at 
vblcb  the  cars  were  to  be  sold  nor  the  terms 
of  sale  are  specified.  Certainly,  it  was  not 
iDteoded  that  Brockway  mlgbt  fix  any  price 
Vfioa  the  cars  or  any  terms  which  would  suit 
Um  or  better  enable  him  to  sell  them.  It  is 
VDcertaln,  too,  whether  Brockway  was  to 
order  cars  from  Blair  or  directly  frran  the 
fictory.  Indeed,  the  wrjting  appears  to  be 
nothing  more  than  a  brief  memorandum 
of  certain  points  of  their  agreement,  and  the 
coort  rated  correctly  in  admitting  the  evi- 
dence. 

Upon  the  facts  found,  Brockway  was  en- 
titled to  bis  commission  upon  these  sales,  for 
tbe  parties  bad  agreed  that  such  assistance 
u  was  given  tiim  was  due  to  htm  under  the 
contract. 

t4-(]  The  second  assignment  Is  that  tbe 
conrt  erred  "In  givli^  defendant's  instruc- 
tion No.  2%."   Tlie  Instruction  Is  not  set  out 
as  reqoired  by  Rule  10,  subd.  "b."   The  de- 
fendant below  is  tbe  appellant  here,  and  we 
would  be  Justlfled  In  refusing  to  consider  the 
aseignoient  because  of  this  violation  of  the^ 
mle,  or  we  might  content  ourselves  with  say- 
ing that  a  party  will  not  be  heard  to  com- 
plain of  the  action  of  the  court  in  giving  an 
instruction  which  he  requests;  but  waiving 
the  tellure  to  obserre  tbe  rule,  and  assum- 
ing, from  the  argument  presented,  that  foult 
is  found  with  plalntifTs  offered  InstrucUon 
Na  1,  given  as  instruction  No.  4,  and  thatj 
tbe  reference  to  defendant's  Instruction  No. 
2%  is  merely  an  error,  it  is  to  be  observed  | 
that,  if  Instruction  No.  4  stood  alone  and  I 
was  tbe  sole  crltorion  for  determining  tbe ' 
drcumstances  under  wblcb  plaintiff  would  be  ] 
entitled  to  commission  upon  a  sale  In  tbe  i 
making  of  whirti  he  received  assistance  from  I 
defendant,  then  there  wonld  be  ground  for 
qipellanf s  complaint  The  phrase,  "was  in- 1 
■trumental  In  making  any  sale,"  conveys  I 
practically  no  meaning.   It  ts  too  indefinite  I 
to  be  of  service  to  tbe  jury  in  applying  tbe 
evidence,  but  one  particular  paragraph  of  i 
the  entire  charge  cannot  be  segregated  from  | 


the  rest.  Every  jHiragrapb  is  to  be  read 
with  tbe  context,  and  all  the  instructions 
considered  together  as  constituting  the  single 
charge  of  the  court.  Stephens  v.  Elliott,  30 
Mont  92,  02  Pac  45;  Mlchalsky  v.  Centen- 
nial Brewing  Co.,  48  Mont  1,  134  Pac.  307. 

At  ttie  instance  of  defendant,  tbe  court 
gave  the  following  Instruction: 

"You  are  instructed  that,  in  order  for  the 
plaintiff  to  recover  by  reason  of  any  sale  being 
made  by  liiin,  you  must  find  that  the  pliiintili 
was  the  movine  cause  of  the  sale  being  effected, 
aud  that  the  sale  would  not  have  been  made  had 
it  not  been  for  the  solicitation  and  efforts  of 
the  plaintiff." 

The  conrt  intended,  and  tbe  Jury  must 
have  understood,  that  these  two  Insti-actions 
should  be  cmsldered  together  as  stating  tbe 
circumstances  under  which  tbe  plaintiff 
would  be  entitled  to  the  CMumlssloo  even 
though  he  received  assistance  from  tbe  de- 
fendant or  his  agent  In  completing  the  trans- 
action. The  two  instructiuna  are  not  incon- 
gruous or  contradictory.  The  term  "instro- 
mental"  Is  defined  by  tbe  court  to  mean  such 
contribution  by  the  plaintiff  ds  that  witbont 
it,  tbe  sale  would  not  have  been  made.  In 
other  words,  tbe  plaintiff  must  have  been  tbe 
moving  cause  which  produced  the  sole  or 
the  procuring  cause  of  the  sale.  Armstrong 
T.  Wann,  29  Minn.  126,  12  N.  W.  345,  ap- 
proved in  Sbotjpr  v.  Blackford,  46  Mont.  194, 
127  Pac.  329.  We  think  the  jury  could  not 
have  been  misled,  and  that  tbe  evidence  Is 
snfficient  to  make  out  a  case  under  the  rule 
thus  announced. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BRAMTLY,  a  J.,  and  SANNER,  J.,  ooncar. 


(63  Uoot  6U> 

KANE  V.  KANE.  (No.  3767.) 
(Supreme  Court  of  Montana.  May  16,  1017.) 

1.  DxvoBCB  ®s>303(l),  309— CuaroDT  and  Sdf- 

POBT  or  CHII.DBEN— MODiriCATIOIt  OF  DE- 
CBEE. 

Under  Bev.  Codes,  §  3678,  providiDg  that  in 
an  action  for  divorce  the  court  may',  give  such 
direction  for  tbe  custody,  care,  and  education' 
of  the  children  of  tbe  marriage  as  may  seem 
mcessflry  or  proper,  and  may  at  any  time  vacate 
or  modify  the  same,  where  a  husband  applied 
for  modification  of  a  decree  making  no  mention 
of  a  child  so  as  to  permit  him  to  see  tbe  child, 
and  tbe  wife  asked  that  the  decree  be  modified 
so  as  to  require  the  husband  to  contribute  to 
the  child's  support,  the  welfare  of  the  child 
should  have  been  the  paramount  consideration 
with  the  court 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S9  703,  803.] 

2.  DiVOHCE  €=>2n7— CUSTOOT  AND  SUPPOBT  OP 

Children— AG REEME NTS  of  Parties. 
Where  on  the  same  day  on  which  a  decree  of 
divorce  was  Rranted  a  wife,  making  no  mention 
of  a  child,  the  husband  and  wife  entered  mto 
a  separation  apreement  by  which  the  wife  was 
given  the  custody  of  the  child  and  agreed  to 
support  It,  though  such  agreement  was  binding 
upon  tbe  parties,  it  was  not  binding  upon  tbe 
child  or  the  court,  and,  notwithstanding  such 
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agreement,  the  coart  might  require  the  husband 
to  contribute  to  the  child's  stipport,  and  might 
permit  him  to  visit  the  child  if  the  interests  o( 
the  child  would  be  thereby  promoted. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  f  7S0.] 

3.  DivoBCE  <3=>303(8)— Cdstodt  of  Childmn 
—Modification  of  Decbee— Evidence. 

Od  an  application  for  modifying  a  divorce 
decree,  the  evidence  did  not  support  the  wife's 
contention  that  by  a  separation  agreement  the 
husband  relinquished  his  right  to  see  the  child, 
or  that  she  understood  that  ho  agreed  to  do  so, 
and  that  such  understanding  on  her  part  was  a 
snbetantial  inducement  to  her  to  enter  into  a 
•eparatioQ  agreement,  where  she  testified  that, 
though  the  terms  of  the  agreement  were  fully 
discussed  beforehand,  she  did  not  know  she  was 
to  have  the  custody  of  the  child  until  the  agree- 
ment was  finally  submitted  for  her  signature. 

[Ed.  Note.— For  oth«r  cases,  see  Divorce,  Cent. 
Dig.  }  704.] 

4.  DiVOtlCB  ^=>303(1)— COSTODT  OF  Cbxldben 
—Modification  or  Decbeb. 

On  e  husband's  petition  to  modify  n  divorce 
decree  to  permit  him  to  visit  a  child  of  the 
parties,  the  time,  place,  atwj  duration  of  the 
vUti,  his  conduct  during  them,  and  the  extent 
to  which  he  might  have  the  child  in  bis  custody 
were  all  proper  subjects  for  regulation  by  the 
court, 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  {  793.] 

6.  DivoBCE  iS=»309— SupPOBT  or  Childhbn— 
HooaricaTioN  or  Decbge. 
Wfaere  a  husband  petitioned  the  court  to 
modify  a  divorce  decree  so  as  tj>  permit  him  to 
see  a  child  of  the  parties  under  such  regulations 
as  the  court  might  imiwse,  be  would  be  iu  no 
position  to  complain  if  the  court  should  rcQuiro, 
as  a  condition  precedent  to  bu  right  to  visit 
the  child,  that  he  contribute  to  the  child's  sup- 
port. 

[Ed.  Note.— For  othw  cases,  see  Divorce,  Cent. 
Dig.  {  803.] 

6.  DIVOBCB  «S>303(1),  30&-CDBTODT  AND  StIP- 

FOBT  or  CuiiJ)BBN— MoDiFioa^Tion  or  De- 

OBEB, 

Where  a  husband  petitioned  the  court  to 
modify  a  divorce  decree  so  as  to  permit  hira  to 
see  a  child,  and  ttie  wife  asked  that  the  hus- 
band's petition  be  d«iied,  and  that  the  decree 
be  modined  so  as  to  require  the  husband  to  con- 
tribute to  the  child's  support  and  it  appeared 
that  a  separation  agreement,  giving  the  wife 
the  custody  of  the  child  and  requiring  her  to 
provide  for  its  support,  did  not  adequately  pro- 
vide for  the  child's  welfare  and  secure  to  the 
parties  the  rights  to  which  they  deemed  them- 
selves entitled,  the  court  should  have  made  some 
appropriate  order  to  meet  these  ends,  instead  of 
mordy  denying  the  husband's  petition  and  tak- 
ing no  action  on  the  wife's  petition. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Df^.  If  793,  803.1 

7.  DivoscE  <^29&— Cfstodt  or  Childben— 

MODUnCATION   OB  DeCRBE. 

On  a  husband's  petition  for  the  modification 
of  a  divOTce  decree  so  as  to  permit  bim  to  see 
a  child,  unless  he  is  morally  unfit  to  associate 
with  the  child,  he  should  be  granted  the  right 
asked. 

[Ed.  Note.— For  other  cases,  see  IHvorce,  Cent. 
Dig.  f  78&] 

Amml  from  District  Court.  Valley  County ; 
Frank  N.  Titter.  Judge. 

DlTorve  suit  by  Margaret  A.  Kane  against 
Rlcbard  H.  Kane.  From  an  order  douylng  a 
petition  to  modi^  the  decree,  defendant  ap- 


peals. Reversed  and  remanded,  with  direc- 
tions. 

Xorris,  Hiird  St  McKellar,  of  Glasgow,  for 
appellant.  Slattery  &  Kline,  of  Glasgow,  for 
respondent. 

HOLLOWAT,  J.  On  April  10,  1915,  Rich- 
ard H.  Kane  and  Margaret  Kane,  his  wife, 
entered  into  a  separation  agreement  which, 
aoion?  other  things,  provided  that  the  wife. 
In  Consideration  of  $1,500  paid  to  her,  relin- 
quished nil  claims  against  the  huf;band  and 
his  property,  and  agreed  to  support,  main- 
tain, and  educate  the  minor  child,  the  issue 
of  the  marriage,  at  her  own  proper  expense 
and  without  further  cost  or  expense  to  the 
father.  On  the  same  day  the  wife  was 
awarded  a  decree  of  divorce  on  the  ground 
of  extreme  cruelty,  but  no  mention  whatever 
was  made  of  the  child.  The  father  under- 
took to  visit  the  child,  but  was  prevented  by 
the  mother,  and  on  May  20,  101&,  he  petltitm- 
ed  the  court  to  modify  the  decree  so  as  to  per- 
mit htm  to  see  the  child  under  such  regula- 
tions as  the  court  might  inqrase,  and  to  pro- 
hibit the  mother  from  removing  the  child 
from  Glasgow,  where  both  parents  then  re- 
sided. In  response  to  an  order  to  show  cause 
the  mother  answered,  pleading  the  settlement 
agreement  and  alleging  that  it  was  under- 
stood by  both  parties  to  It  that  the  mother 
was  to  have  the  exclusive  custody  of  tbe 
child,  and  that  the  father  was  not  to  enjoy 
the  privilege  of  visiting  it;  that  the  father's 
visits  are  intended  to  and  do  annoy  and  vex 
the  mother,  and  that  the  fathw  Is  not  a  fit 
or  proper  person  to  associate  with  a  child,  of 
such  tender  years.  Ihe  answer  concludes 
with  a  prayer  that  the  father's  petition  be 
denied,  that  the  decree  be  modified  so  as  to 
require  the  father  to  contribute  to  the  sup- 
poi-t  of  the  mother  and  child,  and  that  the 
fother  be  c(»iii>elled  to  pay  an  attorney  fee 
on  account  of  the  supplemental  proceedings 
At  a  hearing  had,  the  father  and  mother  tes- 
tified at  length.  The  court  denied  the  fa- 
ther's petition,  but  made  no  order  upon  the 
counterpetition  of  the  mother.  From  the  or- 
der made,  tliis  appeal  Is  prosecuted. 

There  Is  not  any  controversy  over  the  rules 
of  law  applicable,  and  practically  no  dispute 
as  to  the  facts  developed  at  the  hearing. 
While  there  la  some  evidence  which  reflects 
unfavorably  upon  the  father,  it  seems  reason- 
ably certain  that  it  could  not  have  been  deeiik- 
ed  snffldoitly  prejudicial  of  itself  to  warrant 
the  order  which.  In  effect,  denies  the  father 
the  right  to  see  or  communicate  wttb  his  child 
altogether.  As  we  understand  the  testimony, 
the  mother's  (Ejection  to  the  father's  visits 
is  not  grounded  upon  the  letter's  moral  un- 
fitness to  assodate  with  the  child,  but  rather 
upon  the  fact  that  such  visits  annoy  her  and 
interfere  with  her  work,  and  particularly  up- 
on the  theory  that,  since  under  the  separation 
agreement  she  is  compelled  to  support  the 
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(lilld,  Qie  CBtber  has  no  right  to  visit  it  so 
long  as  be  does  not  contribute  to  Its  mainte- 
nance, and  it  must  have  been  this  theory 
which  foultd  favor  with  the  court:. 

[1]  We  are  unable  to  agree  with  counsel 
for  refqmndent  as  to  the  diameter  of  the  px^>- 
ceeding  instituted  by  the  fiither  in  filing  his 
petition  in  the  court  t>elow.  Whatever  may 
liare  been  his  Intention  In  the  premises,  what 
be  actually  did  was  to  Invoke  the  jurtsdic- 
tioa  of  the  court  to  motllfy  the  divorce  decree 
so  as  to  provide  for  the  custody,  control,  and 
edumtion  of  the  child  (subjects  omitted  alto- 
gether frwn  the  decree  as  originally  render- 
ed), as  authorized  by  section  S67S.  Revised 
Gbdes.  It  wonld  be  difficult  to  c<mcelve  of  a 
legal  proceeding  to  regulate  the  father's  vldts 
to  the  child,  independently  of  an  order  pro- 
viding for  its  custody  and  control.  likewise 
the  cowterpetltion  of  the  mother,  in  1^1  ef- 
tett,  bad  the  like  purpose  In  view.  It  invok- 
ed the  Jaris^ction  of  the  court  to  modify  the 
decree  so  as  to  provide  for  the  support  and 
mahiteaance  of  the  child.  VnAet  ttaew  dr^ 
cumstnnces  the  wtifare  of  the  child  shonld 
hare  been  the  paramount  consideration  with 
the  court  <Barloe  v.  Brice,  SO  Mont  388.  147 

[2]  Though  the  separation  agremient  is 
binding  upon  the  parties  to  it  and  relates 
tlidr  ri^ts  and  obllgaticms  Inter  sese,  it  Is 
not  binding  up<m  dther  the  child  or  the  court. 
If  Its  proWslons  for  the  care  of  the  child  are 
Inadequate  or  become  inadequate,  the  father 
may  be  called  upon  to  supplement  them  by 
further  contributions,  notwithstanding  the 
ugreement  by  the  mother  releasing  him  from 
further  costs  or  expenses.  The  child  Is  the 
urard  of  the  court,  and,  even  if  thp  parents 
agreed  that  the  father  should  not  enjoy  the 
l^vUege  of  seeing  his  offspring,  the  court 
may  nevertheless  authorize  him  to  visit  it  if 
tbe  intwests  of  the  child  will  be  th««by  pro- 
moted. 

[3]  The  evid«ice  does  not  support  the 
mother's  contention  that  the  father  relin- 
quished his  right  to  see  the  child,  or  that  she 
understood  that  he  agreed  to  do  so,  and  that 
such  undefstandlng  cm  her  part  was  a  sub- 
stantial inducement  to  her  to  enter  into  the 
separation  agreement.  She  testified  that 
though  the  terms  of  the  agreement  were  dis- 
cussed fully  beforehand,  she  did  not  know 
that  she  was  to  have  the  custody  of  the  diild 
until  the  agreement  was  finally  submitted 
for  her  signature. 

[4, 6]  The  conditions  under  which  tbe  fa- 
ther's visits  may  be  made,  the  time,  place, 
and  duration  of  them,  his  conduct  during 
»nch  visits,  and  the  extent  to  which  he  may 
have  the  child  in  his  custody  are  all  proper 
subjects  for  regulation  by  the  court  It  can- 
not be  said  that  by  the  modification  sought, 
the  ftither  gains  a  distinct  advantage  without 
noy  concomitant  burden.  When  be  submitted 
to  the  Jnrisdiction  of  the  court  he  was  there 


for  any  proper  order  the  court  might  make, 
and  if  the  court  requires  him.  as  a  condition 
precedent  to  his  right  to  visit  his  child,  that 
he  make  further  reasonable  contributions  to 
its  support,  he  will  not  be  In  any  position  to 
complain. 

[t,  7]  Since  both  father  and  mother  applied 
for  such  modification  of  the  decree  as  would 
provide  for  the  child's  welfare  as  well  as  se- 
cure them  in  the  rights  to  which  they  deem 
themselves  entitled,  and  since  it  is  apparent 
that  the  provisions  of  tbe  contract  are  inad- 
equate for  either  purptrae,  we  think  the  court 
was  called  upon  to  make  some  appropriate 
order  to  meet  those  ends.  Unless  It  can  be 
said  with  reasonable  cwtalnty  that  the  fa- 
ther Is  morally  unfit  to  assodate  with  the 
child,  the  dictat«i  of  humanity  call  for  such 
regulatlfms  as  will  permit  him  to  see  his  own 
offering.  "It  must  be  borne  in  mind  that 
the  tie  between  parent  and  child  Is  one  of  the 
most  binding  In  human  life,  one  whif4i  the 
law  of  nature  itself  has  established.  No  leg- 
islation, no  judicial  interpretation  of  legisla- 
tion, should  lightly  disregard  the  reciprocol 
duties  of  this  relationship."  State  ex  rel. 
Giroux  V.  Glroux,  19  Mont.  149,  47  Pac.  798. 

In  our  judgment, '  this  record  presents  a 
case  wherein  the  court  failed  to  exercise  Its 
discreU<Hi  when  it  should  have  done  so,  ra- 
ther than  a  case  wherein  It  abused  Us  discre- 
tion. 

While  the  court  might  with  propriety,  for- 
bid tbe  mother  to  remove  the  child  from  the 
Jurisdiction  of  the  court  there  was  no  such 
showing  made,  if  indeed  there  oould  be,  which 
would  justify  the  court  in  compelling  the 
mother  to  reside  permanently  in  tbe  same 
dty  as  the  father  may  choose  as  his  place  of 
residence. 

The  order  is  reversed  and  the  cause  is 
remanded,  with  directions  to  the  trial  court 
to  take  such  further  proceedings  as  will  re- 
sult in  a  proper  modification  of  the  decree,  in 
conformity  with  the  views  herein  expressed. 
Reversed  and  rrananded. 

BRANTLT.  C  J.,  and  SANNER,  J.,  con- 
cur. 

(S3  Mont.  491) 
HALEY  V.  HOLLENBAC^.    (No.  3759.) 
(Supreme  Court  of  Montana.   May  15,  1917.) 

1.  Attobney  and  Cuent  1S='147— Oompensa- 
tion—coktingest  fsks— validity  of  con- 

XBACI* 

Kev.  Codes,  i  6422.  provides  that  the  com- 
pensation of  an  attorney  is  governed  by  agree- 
ment, express  or  implied,  which  is  not  restrained 
by  law.  Section  7153  declares  that  the  meaaure 
of  conipens(ition  of  attorneys  is  left  to  the  agree- 
ment of  the  parties.  Sections  6397  and  6398. 
imposing  certain  restraints  on  attorneys,  do  not 
mention  a  contract  contingent  npon  the  Access 
of  the  litigatioD.  Held,  that  the  effect  of  the 
provisions  of  sections  6422  and  71S3  is  to  Abol- 
ish the  common-law  doctrine  of  champerty  and 
maintenance  as  to  contracts  for  compensation 
between  attorney  and  client,  except  as  it  is  re- 
tained and  modified  in  sectitms  6397  and  6388, 
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BO  that  a  contract  between  an  attorne;  aud 
client  for  a  fee  contingmt  upon  tbe  succm  of 
tbo  litigation,  whicb  would  necessarily  indude  a 
search  for  proper  evidence  and  bona  fide  wit- 
nesses, is  valid. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  S  351.] 

2.  CONTEACTS   ^=>12013)— Validitt— Lboau- 
TT  OF  Object. 

A  litigant  may  also  employ  a  layman  to 
search  for  legitimHte  evidence  and  bona  fide  wit- 
nesses for  a  com[)eit5<ation  contingent  upon  tbe 
auccesa  of  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  017,  618.1 

3.  CoinVACTS  «::^103— G0R8TBUCTI0:V-^^OAI> 
WY. 

The  fact  that  the  obligee  may  abuse  a  con- 
tract and  maiie  it  operate  to  the  public  injury 
does  not  in  itself  invalidate  it,  and  parties  are 
entirely  free  to  contract  as  tbey  please  bo  long 
as  the  particular  agreement  is  not  prohibited  by 
law  and  does  not  contemplate  the  doing  of  any 
illegal  act. 

[Ed.  Note.— For  othw:  cases,  see  Contracts, 
Cent.  Dig.  §§  468-47G.] 

4.  Contracts  <t=»153 — Constbuctio:*— Roix. 

In  construing  contracts  tbe  obligation  is  up- 
fm  tbe  courts  to  give  them  saoi  fnterpretation 
as  wiH  make  them  lawful  if  this  can  be  done 
without  violating  the  intention  of  the  parties, 
and  a  contract  will  be  upheld  unless  it  must  re- 
ceive such  interpretaUon  as  will  compel  the  con- 
dusion  that  It  contravenes  public  policy  or  some 
express  provisioc  of  law. 

[Ed.  Note.— For  other  cases;  see  Contracts, 
Cent.  Dig.  {  734.] 

Appeel  from  District  Ooort,  Lew  la  and 
Clark  County;  J.  M.  Clements,  Judge. 

Action  by  Andrew  J.  Haley  against  Ma- 
tilda Hdllenbadc  Judgmmt  for  plaintiff, 
and  defmdant  appeals.  Affirmed. 

Odell  W.  McConneU,  A.  J.  Oalen,  and  E. 
G.  Toomey,  all  of  Helena,  for  ai^llant 
Carlettui  ft  Carleton,  of  Helcsia,  tor  reqxmd- 
ent. 

BRANTLT,  C.  J.  In  this  action  plaintiff 
recovered  a  verdict  for  $500  and  costs.  De- 
fendant has  appealed  from  tbe  judgment  en- 
tered thereon  and  from  an  order  denying  her 
a  new  trial.  Tbe  ground  of  recovery  alleged 
U  a  breach  of  contract. 

On  April  29.  1910,  defendant's  son,  John 
Hollffliback,  was  electrocuted  by  coming  in 
iwntact  with  a  wire  heavily  charged  with  elec- 
tricity. Hollenbacb  was  then  In  the  employ 
of  the  Stone  &  Webster  Engineering  Corpora- 
tion, whicb  was  engaged  in  the  construction 
of  a  dam  In  the  Missouri  river,  in  Lewis  and 
Clark  county.  Defendant  thereafter  brought 
an  action  against  the  corporation  to  recover 
damages  for  the  death  of  her  son,  alleging 
that  It  was  cau5«?d  by  the  culpable  negligence 
of  the  corporation.  This  was  determined  In 
her  favor,  the  jury  awarding  her  a  verdict 
for  $18,000.  After  reciting  the  foregoing 
facts,  the  complaint  herein  alleges: 

"III.  Plaintiff  avers  that  during  the  prosecu- 
tion of  said  action  of  Matilda  Hollenback  v. 
Stone  ft  Webster  Engineering  Corporation  it 
became  and  was  necessary  in  order  to  properly 
prepare  said  cause  for  trial  that  this  defendant. 


plaintiff  in  the  aforesaid  cause  ot  Hollenbacb 
T.  Stone  ft  Webster  Engineering  Corporation, 
should  employ*  some  one  to  bunt  np  tbe  legiti- 
mate and  proper  evidence  which  wotild  show 
how  the  accident  occurred,  also  to  show  the  neg- 
ligence of  the  defendant,  if  sudi  evidence  in 
fact  actually  existed,  as  this  plaintiff  alleges 
that  i^  did. 

"IV.  Plaintiff  avers  that  tn  riew  of  all  the 

for«roing,  and  on  or  about  the  month  of  , 

1910,  he  made  and  entered  into  a  contract  with 
this  defendant  under  and  by  virtue  of  which  he 
was  to  search  for  bona  fide  witnesses  and  to 
hunt  up  such  bona  fide,  competent,  and  legitimate 
testimony  as  he  might  be  able  to  obtain  to  be 
produced  upon  the  trial  of  the  defendant's  said 
case,  and  to  properly  adviae  and  to  assist  in  all 
reasonable  and  proper  ways  this  defendant  gen- 
erally In  tbe  prosecution  of  said  cause,  and 
that,  in  consideration  of  the  same,  defendant 
promised  and  agreed  with  plaintiff  that,  if  she 
should  recover  in  her  said  suit,  she  would  pay 
plaintiff  well  for  such  services. 

"V.  That  in  pursuance  of  the  aforesaid  agree- 
ment plaintiff  entered  upon  the  due  perfOTmance 
of  his  said  contract  with  this  defendant  and  de- 
voted a  lan;o  amount  of  time  in  finding  and  en- 
deavoring to  find  witnesses  who  were  conversant 
with  the  aforesaid  facts  and  who  would  testify 
as  to  the  true  facts  regarding  the  same  upon 
the  trial  of  eaid  cause;  that  plaintiff  spent  con- 
siderable sums  of  money  in  traveling  around 
and  going  from  place  to  place  in  search  of  evi- 
dence. That  at  one  time  plaintiff  in  the  due  per- 
formance of  his  said  duties  under  said  contract 
made  a  trip  to  tbe  city  of  Butte,  in  the  state  of 
Montana,  incurring  considerable  expense  on  a<s 
count  of  the  same;  •  •   •  » 

It  is  then  alleged  that  the  plaintiff  fnlly 
performed  the  contract  on  his  part ;  that  ui>' 
on  recovery  of  the  Judgment  In  her  action 
defendant  became  Indebted  to  him  for  the 
reasonable  value  of  his  services;  that  she 
had  failed  and  refused  to  recognize  the  con- 
tract or  to  pay  plaintiff  any  sum  whatever; 
and  that  there  Is  due  plaintiff  tbe  sum  of  $1,- 
500,  with  interest  and  costs.  Defendant's 
general  demurrer  having  been  overruled,  she 
answered,  joining  Issue  upon  all  the  material 
allegations  of  the  complaint 

[1 , 21  Counsel  for  defendant  assail  tbe  In- 
t^rity  of  the  judsrnent  on  the  grounds  that 
the  contract  is  void  because  It  contravenes 
public  policy,  and  that  the  court  erred  In 
admitting  and  excluding  evidence.  The  va- 
lidity of  the  contract  was  questioned  by  the 
demurrer,  and.  during  the  trial,  by  motion 
for  nonsuit  and  for  directed  verdict  The 
contention  is  that,  while  a  suitor  may  law- 
fully employ  a  layman  to  search  for  and  find 
witnesses  who  know  the  facts  relevant  and 
material  to  the  Issue  which  is  or  will  be 
brought  in  controversy,  for  compensation  to 
be  paid  without  regard  to  the  result,  If  tbe 
obligation  to  pay  compensation  becomes  bind- 
ing only  upon  the  event  of  the  suitor's  suc- 
cess, the  contract  Is  Illegal  and  void.  In  that 
It  has  a  tendency  and  opens  a  strong  tempta- 
tion to  procure  perjury.  They  insist  that  the 
agent  so  employed,  realizing  that  he  will  re- 
ceive nothing  tmless  tbe  suitor  Is  successful, 
win  naturally  produce  or  secure  witnesses 
whose  testimony  will  win  the  suitor's  case. 
Hence  the  contract  alleged  comes  within  the 
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dass  of  tbose  denounced  by  tbls  court  In 
Qoirk  V.  Muller.  14  Mont  467,  36  Pac.  1077, 
25  U  R.  A.  87,  43  Am.  St.  Rep.  647,  and 
Bugbes  T.  Mulllns.  36  Mont.  267,  92  Pac  758, 
13  Ann.  Cas.  209. 

Iq  tbe  first  of  tbese  cases  tbe  plaintiff  had 
DbHgated  bimself  to  fnrnisb  socb  evidence 
u  wMild  win  tbe  snlL  Id  the  second  tbe 
plittntlfT  had  undertaken  to  furnish  evidence 
irhlrh  would  produce  results  favorable  to  the 
laitor  in  one  or  both  of  two  pending  suits, 
rlz.:  (1)  Win  one  or  both  of  them  upon  trial ; 
or  (2)  put  tbe  plaintiff  In  such  a  position  that 
tie  could  force  a  favorable  settlement  of  one 
or  both  of  tbem.  All  the  courts,  so  far  as 
Iheir  decisions  bare  been  calh-d  to  our  atten- 
tion, or  we  have  examined  them,  hold  sucb 
sontracts  void.  Mr.  Justice  De  Witt,  In 
(lotrti  v.  Muller.  supra,  quoted  with  approval 
ttie  rule  as  stated  by  Mr.  Bishop,  as  follows: 

"The  mere  tendency  of  a  contract  to  ppomote 
unlawful  arts  rcnflers  it  illesal.  as  aeainst  the 
pc'Iicy  of  tbe  law,  without  rP!?Brd  to  any  circum- 
itances  indicntinK  the  probable  commission  of 
neb  acts,"   Bishop  on  Contracts.  S  476. 

In  6  Cyc.  at  page  864.  It  Is  said: 
"By  tbe  common  law,  and  in  most  of  the  states 
wbicb  have  adopted  the  common  law  or  enacted 
itatntea  on  the  subject,  an  agreement  by  a  third 
person  other  than  an  attorney  to  defray  the 
expenaes  of  a  suit  in  which  he  has  no  interest, 
or  to  give  substantial  svipport  in  aid  thereof  In 
consideration  ot  a  share  of  the  recovery,  ia 
champertouB." 

On  the  same  page  it  Is  further  said: 
"An  agreement  to  furnish  such  evidence  as 
ritall  enable  the  party  to  recover  a  sum  of  mon- 
ey, or  other  thins,  by  action,  and  to  exert  in- 
ftoence  for  procuring  evidence  to  substantiate 
the  claim  on  condition  of  receiving  a  portion 
of  the  thing  recovered,  ia  champertous." 

The  contract  under  consideration  In  this 
Ease,  however,  does  not  fall  within  tbe  class 
vt  those  considered  In  Quirk  v.  Muller  or 
Hui^es  V.  Mullins,  supra,  nor  within  any  of 
the  cases  cited  In  support  of  the  text  quoted 
Cmm  Cyc.  Plaintiff  did  not  agree  to  furnish 
evidence  that  would  establish  defendant's 
tialm.  nor  was  be  to  have  any  portion  of  the 
possible  recovery.  No  authority  has  been 
called  to  our  attention,  nor  have  we  been  able 
to  find  any,  which  holds  such  a  contract  open 
to  objection  because  It  contravenes  public 
policy.  Under  the  common  law  In  England,  a 
contract  by  an  attorney  to  conduct  an  action 
for  oMnpensatlon  contingent  upon  recovery 
U  champertous  and  void.  Hilton  v.  Wood, 
L.  R.  Eq.  432;  Earle  v.  Hopwood.  7  Jur.  N. 
S.  775,  In  some  of  the  states  this  rule*  has 
been  recognized  and  enforced.  Ware  v.  Rus- 
sell. 70  Ala.  174.  45  Am.  Rep.  82 ;  Lafferty  v. 
Jelley,  22  Ind.  471:  Roberts  v.  Yancey.  84 
Ky.  243,  21  S.  W.  1047,  42  Am.  St.  Rep.  357 ; 
Martin  v.  Clarke,  8  R.  I.  389.  6  Am.  Rep.  586. 
In  some  of  these  cases  the  contract  of  the  at- 
torney Included  also  a  stipulation  that  be 
would  pay  tbe  costs  of  the  litigation.  This 
dement,  however,  does  not  seem  to  have  been 
regarded  as  determinative  of  tbe  invalidity 
of  tbe  contract  Other  anthorities  bold  that 
ndi  a  stipiilation  Is  Invalid.  Ofoco  t.  Ore- 


I  gon  Short  Line  Ry.  Co.,  18  Utah,  811.  54  Pac. 
986,  44  L.  R.  A.  285.  As  the  contract  In  this 
case  does  not  include  such  a  stipulation,  tbe 
question  whether  It  would  be  lawful  In  this 
state  is  not  here  considered  or  determined. 

By  the  current  of  authority  a  contract  for 
contingent  compensation  Is  held  valid. 
Smits  T.  Hogan,  35  Wash.  290.  77  Pac.  390, 
and  citations  In  note  to  this  case  in  1  Ann. 
Cas.  290.  In  this  state,  except  In  so  far  as 
they  are  prohibited  by  statute,  attorneys  are 
free  to  enter  Into  such  contracts  with  tbelr 
clients  for  compensation  as  tbey  choose.  Sec- 
tion 6422  of  tbe  Revised  Codes  declares: 

"Tbe  compensation  of  an  attorney  and  coun< 
sclor  for  bis  aervices  is  governed  by  agrennent, 
express  or  implied,  wblcn  Is  not  restrained  by 
biw.    •  • 

Section  7163  declares: 

"The  measure  and  mwie  of  compensation  of 
attorneys  aad  counselors  at  law  is  left  to  tbe 
agreement,  expreas  or  impUed,  of  the  parties. 

When  we  come  to  look  for  tbe  restraints 
Imposed  by  law,  we  find  that,  aside  from 
those  enumerated  In  sections  6397  and  6396, 
among  which  Is  not  mentioned  a  contract  con- 
tingent upon  tbe  success  of  tbe  litigant,  we 
do  not  And  any.  Tbe  effect  of  the  broad  pro- 
visions ft>nnd  in  aectloiw  6422  and  71S3  is 
that  tbey  aboltsb  the  common-law  doctrine 
of  cbamperty  and  maintenance  In  this  state 
relating  to  coiUracts  for  compensation  be* 
tween  attorney  and  clloit,  except  in  so  far  as 
it  is  retained  In  modified  form  In  the  otbor 
sectlcms  dted.  Tbe  Code  of  ttie  state  of 
WasIUngtim  contains  a  provision.  Identical 
with  section  715S  (BaUlnger's  Code,  {  6166). 
In  Sniiu  V.  Hogan,  supra,  the  court,  after 
expresstng  a  doubt  that  the  doctrine  of  fdum* 
perty  ever  was  In  force  In  Washington,  said 
that,  as  ftir  as  this  doctrine  rdates  to  the 
compensation  between  attorney  and  client,  it 
must  have  been  repealed  by  the  statute.  The 
same  conclusion  was  reached  by  the  Supreme 
Court  of  Utah  as  to  tbe  scope  of  a  similar 
provision  In  tbe  Code  of  that  state.  Croco 
v.  Oregon  Short  Line  Ry.  Co.,  supra.  If  such 
a  ecmtract  may  be  made  between  an  attorney 
and  his  client,  tbe  inquiry  arises:  Why 
should  it  be  held  unlawful  for  tbe  client  to 
contract  upon  the  same  basis  with  a  layman 
for  such  services  as  the  latter  may  law- 
fully perform?  An  action  usually  cannot 
proceed  without  tbe  aid  of  an  attorney.  It 
cannot  proceed  at  all  unless .  the  witnesses 
are  found  who  can  testify  in  support,  of 
plaintiff's  suit.  It  cannot  be  questioned  that 
it  Is  lawful  for  a  litigant  to  employ  another 
layman  at  a  stipulated  compensation,  to  be 
paid  In  any  event,  to  do  for  bim  what  he 
could  do  for  bimself,  viz.:  To  find  tbe  wit- 
nesses and  to  ascertain  what  tbe  character 
of  their  testimony  will  be.  Qulr^  v.  Muller, 
supra.  Tbe  physical  condition  of  tbe  suitor 
may  reader  this  course  necessai7.  as  where 
he  has  been  wholly  disabled      a  persmal 
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Injury.  Add  to  this  tbat  be  Is  peimUess  and 
cannot  pay  for  sach  nee«l(^  services  unless 
he  succeeds  in  estabUshlns  his  claim  for 
damases,  and  the  making  of  such  a  contract 
is  necessarily  the  only  means  by  which  he 
can  galii  assiRtance.  The  attorney  employed 
on  a  contingency  In  the  same  case  may  not 
hare  the  time  nor  the  disposition  to  find  tlie 
witnesses  and  thus  prepare  the  case  for  trial. 
Unless  the  suitor  may  employ  a  layman  npon 
a  contingency,  he  Is  effectually  barred  of  his 
right.  Does  the  contract  In  the  latter  cuse 
have  any  greater  tendency  to  promote  un- 
lawful acts  than  It  has  In  the  other?  The 
attorney  may,  and  frequently  does,  include 
in  his  employment  the  service  of  finding  wit- 
nesses. Does  this  fact  render  his  contract 
Illegal?  We  apprehend  that  no  one  would 
assert  this.  Though  the  attorney  Is  an  offi- 
cer of  the  court,  be  Is  not  for  this  reason  Im- 
mune from  the  temptations  to  which  the  av- 
erage man  Is  subject.'  Besides  this,  his  posi- 
tion affords  him  greater  opportunity  to  make 
use  of  "base  appliances"  than  does  tbat  of 
the  average  layman.  Again,  take  the  case  of 
the  penniless  suitor.  If  he  employs  a  stran- 
ger to  find  the  evidence  and  prmuises  com- 
pensation in  any  event,  be  Is  within  the  law. 
Yet  the  stranger  knows  very  well  tbat  he  will 
not  receive  any  compensation  unless  the  suit 
is  won.  This  contract  in  final  analysis  is  In 
uo  respect  diCferent  In  Its  tendency  than  the 
one  based  upon  a  contingency.  In  our  opin- 
ion, no  cogent  reason  can  be  assigned  why, 
If  the  one  is  valid,  the  other  is  not  equally 
valid,  or  why,  If  the  attorney's  contract  is 
unobiectionable,  tbat  of  the  layman  is  not 
also.  The  latter  has  no  greater  tendency  to 
taint  the  administration  of  justice  than  has 
the  former.  The  obligation  assumed  in  either 
case  is  to  perform  a  legitimate  service. 

[3]  Tile  fact  tbat  the  obligee  may  abuse 
the  contract  and  make  it  operate  to  the  pub- 
lic injury  does  not  itself  invalidate  It. 
Gresihood  on  Public  Policy,  p.  27.  Parties 
are  entirely  free  to  contract  as  they  please, 
so  long  as  the  particular  engagement  is  not 
prohibited  by  law  and  does  not  contemplate 
the  doing  of  any  illegal  act  That  an  en- 
gagement may  be  made  by  Its  abuse  to  op- 
erate to  the  pnblic  Injury  la  no  reason  that  it 
sIiODld  be  declared  void. 

[4]  Hie  obligatlmi  is  upon  courts  always, 
in  interpreting  contracts,  to  give  them  such 
an  interpretation  as  will  make  them  lawful, 
if  this  can  be  done  without  violating  the  In- 
tentiffli  of  the  parties.  In  any  event  a  con- 
tract will  be  upheld  unless  It  must  receive 
such  an  interpretation  as  will  compel  the 
conduslon  that  it  contravenes  public  policy 
or  some  egress  provision  of  law.  Lawson  v. 
Cobban,  38  Mont  138.  9D  Pac.  128;  Dallas  v. 
Douglas,  45  Mont.  114,  122  Pac.  275;  Flnley 
V.  School  Dist  No.  1,  61  Mont  416,  163  Pac. 
lOlO.  The  contention  of  counsel  is  overruled. 

We  have  examined  the  other  ass^nments, 


but  find  none  of  them  of  sufficient  merit  to 
deserve  special  notice. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 


SANNER  and  HOLLOWAY,  33„  concur. 


(60  UtBb.  35> 

FABMKRS'  &  STOCKGROWERS'  BANK  v. 
PAHVANT  VALLEY  LAND  CO. 
et  aL   (No.  2ffJS.) 

(Supreme  Court  of  Utah.    May  8,  1917.) 

1.  Bills  a.-jd  Notes  @=>190— CoNDXTionAi.In- 
noRSEiiE.Nr— VAMorrr. 

Indorsemeot  of  a  note  before  ddlvery  to 
payee  may  be  conditional.1 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  !{  454,  456.] 

2.  BiLTJi  AND  Notes  0=3200  — Conditional. 

iKDOnSEMENT — VALIDITY. 

Where  the  iodorsenipnt  of  a  note  before  de- 
livery is  conditional,  such  conditions,  to  be  bind- 
ing upon  the  payee,  tnuet  be  nccopted  by  him, 
made  with  notice  to  him,  or  acknowledged  on 
his  part  before  or  accompanying  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  659.] 

3.  BiLi.fi  AND  Notes  «»4S9(6)— Defenses— 

CONDrnoNAL  INDOBSEMKNT— PiXADinO  AND 

Proof. 

Where  a  conditional  indorsement  is  relied 
on  as  a  defease,  the  fact  that  the  conditions 
were  accepted  by  or  made  with  notice  to  or 
acknowledged  on  the  part  of  the  payee  before  or 
accompanying  delivery  must  be  plea^  and 
proved  with  common  certainty. 2 

[FA.  Note. — For  other  cases,  see  Bills  and 

Notes,  Cent.  Dig.  SI  1011-161G.1 

4.  Altebation  of  Instruments  <Ss»25— 
ri-RADiNG— Answer— SoFFiciENCT. 

In  an  action  on  a  note,  allegations  of  the 
defendant  guarantors  in  their  answer  that  they 
had  signed  the  note  in  blanlc,  and  that  the  note- 
hail  subsequently  been  altered  by  means  of  a 
stamp  by  the  words,  "Notice  and  protest  waived, 
and  for  value  received  payment  of  the  within 
note  ^aranteed  by,"  and  that  such  stamp  was 
placed  upon  the  note  fraudulently  subsequent 
to  the  slgniiig  without  knowledge  of  ouch  de- 
fendants, did  not  sufficiently  state  such  defense, 
since  it  is  not  alleged  when  or  by  whom  the 
alleged  wrongful  stamping  is  done,  and.  ia 
view  of  the  fact  that  plaintiff  specifically  al- 
leged interest  payments  by  the  defendants  since 
the  maturity  of  the  note,  It  was  material  for 
the  defendants  to  allege  in  their  answer  that 
the  alteration  complained  of  was  made  not 
only  without  defendants'  consent  or  knowledge, 
but  with  privity  or  knowledge  on  the  part  of 
the  plaintiff  before  delivery,  and  ttuit  defend- 
ants had  not  since  ratified  the  alteratimi. 

[Ed.  Note.— For  other  cases,  see  Alteration  oft 
Instruments,  Cent  Dig.  SS  216-229.] 

5.  Alteration  or  iKSTRnvEnTB  4=927(1) — 

E  VI DENCE— Presumptions  . 
Where  a  stamping  complained  of  by  de- 
fendants as  an  alteration  of  a  note  set  fortli 
in  plaintiff's  complaint  appears  to  be  regular 
on  its  face,  without  erasures,  interlineations,  or 
improper  action  indicating  that  it  was  not  fully 
authorized,  the  presumption  ia  tbat  the  stamp- 
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iiui  was  properly  made  on  the  note  before  the 
dellrerr  to  the  plaintiff. 

[Ed.  Note.— For  otber  cbms.  see  Alteration  of 
lattniments,  Cent.  Diff.  |9  230-230.] 

ft.  ALTEffATION  OF  iNBTBrMENTS  «=»25— RaT- 

mcATiow — Actual  Knowledge. 
Although  a  party  must  have  actual  knowl- 
edge of  the  alteration  of  a  note  before  payment 
to  constitute  a  ratificatioD  thereof,  where  pay- 
ment is  pleaded  in  the  complaint  and  admitted 
in  the  answer  without  altegiiig  that  it  was  made 
without  defendauts'  knowIeiiRe  or  consent)  rati- 
ficatioD is  sudiciently  implied. 

[Ed.  Note.— For  other  casen,  see  Alteration  of 
Instnimenta^Gent  Dig.  |S  216-229.1 
7.  Alter  ATioN  of  InsTRuuEHTa  <»25— 

Plea  Di  liG — Statcte. 
The  general  rule  of  pleading  alteration  of  a 
written  inatrunicnt  iindtr  the  Code  requires  that, 
where  the  instrument  is  declared  upon  in  its 
altered  tana,  tite  answer  riiould  be  in  the  form 
of  a  general  denial  of  all  the  material  allega- 
tions  of  the  complaint  or  a  specific  denial  of  the 
execution  of  the  inatnimonts  nued  on,  or  a  spe- 
cific statement  of  the  facta  relied  upon  for  a  de- 
fense. 

[Ed.  Note.— For  otber  cases,  see  Alteration  of 
Instruments.  Cent.  Dig.  {§  216-229.] 

Appeal  from  District  Court.  Salt  Lake 
County;  P,  O.  Loofbourow,  Judge. 

Action  by  Oie  t'amiers'  &  Stockgrowers' 
Bank  against  the  Pahvant  Valley  r>jind  Com- 
pany and  others  and  Charles  A.  Welch  and 
others.  From  n  judgment  for  plaintiff  upon 
the  pleadings,  defendants  Charles  A.  Weldi 
and  others  appeal.  Affirmed. 

Evans,  EIvaDs  &  Folland  and  Walton  & 
Walton,  all  of  Salt  Lake  City,  and  P.  H.  N'ecl- 
ey,  of  Coalville,  for  apiiellants.  Stewart, 
Bowman,  Morris  &  Calllster,  of  Salt  Lake 
City,  for  respondents. 

CORFMAN,  J.  This  was  an  action  brought 
lu  the  district  court  of  Salt  I^ke  county  by 
the  plaintiff  on  a  promissory  note  against 
the  defendant  Pahvant  Valley  Land  Com- 
pany, a  corporation,  as  maker,  and  the  19 
other  defendants,  as  guarantors  thereof.  The 
complaint  is  In  the  usual  form,  alleging:  Ex- 
ecution of  the  note  on  the  part  of  the  de- 
fendant Pahvant  Valley  Land  Compauy,  as 
maker,  and  the  Indorsement  thereof  by  the 
otber  defendants  guaranteeing  payment  and 
waiving  notice  and  protest;  that  demand 
was  made  at  maturity  upon  Pahvant  Valley 
Land  Company  and  Ihc  other  defendants; 
tbat  the  note  has  not  been  paid,  except  the 
intwest  In  part;  that  the  plaintiff  is  the 
owner  and  bolder  of  the  note;  that  the  note 
provides  for  reasonable  attorney's  fees;  and 
that  $1,000  is  a  reasonable  fee  to  be  paid  in 
the  salt.  Judgment  is  prayed  for  $10,000, 
the  principal  sum,  ?761.80,  Interest,  $1,000. 
attorney's  fees,  and  costs.  A  copy  of  the  note 
with  indorsements  is  attached  to  and  made  a 
I'art  of  the  complaint. 

The  answer  of  the  defendants  here  np- 
pCJtUng  was  as  follows: 

"(1)  niat  prior  to  the  cTecution  and  delivery 
of  the  said  note  plaintiff  held  three  certain 
instrnmenta  pui-porting  to  be  proraifiRory  notes 


executed  by  the  defendant  Pahvnnt  Valley  Land 
Company,  i^rcscnting  an  alleged  indebtedness 
in  a  nnm  less  than  $10,000.  and  that  the  plain- 
tiff,  for  the  purpose  of  enhancing  the  value  to 
it  of  the  said  alleged  indebtedness,  agreed  to 
advance  to  the  said  defendant  Pahvant  Valley 
Land  Company  an  adilitional  sum.  which,  to- 
gether with  the  original  sum,  should  amount 
to  $10,000,  upon  condition  that  the  JIO.OOO  note 
should  receive  the  indorsements  of  certain  per- 
sons among  whom  were  these  defendants;  that 
in  pursnnnce  thereof,  and  without  any  consid- 
eration whatever  moving  to  these  defendants, 
they  and  each  of  thcra  were  induced  to,  and 
did,  write  their  names  on  the  back  of  said  note 
before  its  delivery  to  the  plaintiff,  and  that 
the  plaintiff,  through  its  officers  and  agents, 
by  representations  and  persuasions  Induced 
these  defendants  to  become  indorsers  on  said 
notes;  that  at  the  time  of  the  indorsement  of 
said  note  by  these  defendants,  as  aforesaid,  it 
was  represented  to  each  of  them  tbat  the  signa- 
tures of  certain  parties  other  than  those  who 
nctually  did  indorse,  to  the  total  number  of  ap- 
proximately 30.  would  he  obtained  in  the  same 
manner  as  were  the  signatures  of  these  de- 
fendants, and  on  condition  that  all  such  other 
indorsements  should  be  obtained,  and  with  that 
distinct  understanding,  and  relying  upon  said 
promise  and  representation,  each  of  these  de- 
fendants did  write  hin  name  upon  said  note  as 
aforesaid,  but  the  said  promissory  note  was 
not  indorsed  by  the  number,  nor  by  the  per- 
sons wboee  signatures  were  to  have  been  thus 
obtained  before  these  defendants  should  in  any 
event  become  liable  as  indorsers  upon  said  note. 

"(2>  That  these  defendants,  if  bound  nt  nil  up- 
on said  note,  were  liable  as  accommodation  in- 
dorsers, and  not  otherwise,  but  that  plaintiff  did 
not  give  notice  of  nonpayment  by  the  defendant 
Pahvant  Valley  T^and  Company  to  any  of  these 
defeiulants,  and  therefore  none  of  these  defend- 
ants are  indicted  in  any  sum  whatev^  to  the 
plaintiCF. 

"(3)  These  defendants  further  allege  tbat  an 
examination  by  tfaem  of  the  original  note  upon 
which  they  wrote  tbeir  names  in  blank  as  afore- 
said has,  since  they  so  wrote  their  names  there- 
on, been  altered  by  the  placing  thereon  of  the 
following  words  by  moans  of  a  stamp:  'Notice 
and  protest  waived,  and  for  value  received  pay- 
ment of  the  within  note  guaranteed  by* — and  that 
said  stamp  was  placed  upon  said  note  fraudu- 
lently subsequent  to  their  signing  as  aforesaid, 
and  without  the  knowledge  or  consent  of  these 
defendants." 

A  rely  was  filed  by  the  plaintiff  to  tbe  an- 
swer. 

Before  proceeding  to  a  trial,  on  the  day  set 
for  hearing  In  the  district  court  a  motion  was 
made  by  the  plalntllT  for  a  Judgment  on  the 
pleading^,  which  motion  was  sustained  by 
the  court  with  the  proviso  that  defendants 
have  until  the  following  day  to  propose 
amendments  to  their  answer.  Defendants  de- 
clined to  amend  their  answer,  whereupon  the 
court  rendered  Judgment  on  the  pleadings  In 
favor  of  the  plaintiff  and  ogalnst  the  de- 
fendants, from  which  judgment  this  appeal 
Is  prosecuted.  The  only  question  for  this 
court  to  determine  therefore.  Is  whether  or 
not  the  trial  court  committed  error  In  sus- 
taining plaintiff's  motion  for  a  Judgment  up- 
on the  plendiii^^s. 

It  Is  concf (U-d  tliot,  in  a  proper  case,  courts 
have  the  inherent  power  to  grant  such  mo- 
tlous;  and  It  is  likewise  conceded  that.  If 
the  answer  of  tbe  defendants  presented  a 


«fcsPor  other  cum  see  ume  topic  and  KBY-NUHBER  in  all  Key-Numbered  DIseits  and  Indexes 


Digitized  by 


Google 


464 


ICS  PACIFIC  BEPORTER 


(Utah 


single  material  Issue  to  be  tried,  the  court 
erred  Id  graDtlag  the  motion  la  question. 

It  la  contended  by  appellants  tbat  their 
answer  presented  and  raised  four  material 
Issues,  viz.:  (1)  Condltlmial  indorsement  of 
note;  (?)  alteration  of  Indorsement;  (3) 
correctness  of  note;  (4)  ownership  of  note. 
It  Is  affirmatively  alleged  In  the  answer  of 
the  appellants  that  their  Indorsement  of  the 
note  tn  question  was  obtained  with  the  un- 
derstanding and  tlu>tr  reliance  upon  the  rep- 
resraitatlon  and  promise  that  others  than 
themselves  were  to  indorse  the  note  whose 
signatures  were  never  obtained. 

[1-S]  It  has  been  held  by  this  court  in  the 
cose  of  State  Bank  of  Utah  v.  Burton-Gard- 
ner Oa.  14  Utah,  420.  48  Pac.  402,  cited  and 
relied  upon  by  appellants  In  their  brief,  that 
such  a  defense,  when  properly  pleaded,  of 
course.  Is  sufbclenC:  and  we  tbinlc  the  rule 
of  law  as  In  that  case  enunciated  Is  the  prop- 
er one,  and  Is  In  harmony  with  the  great 
weight  of  authority.  The  difficulty,  however, 
presented  by  the  appellants'  pleading  in  the 
case  at  bar  is  whether  or  not  they  have  stat- 
ed facts  sutticlent  to  enable  the  trial  court 
to  permit  them  to  go  to  trial  upon  such  an  Is- 
sue. Before  a  defense  can  be  successfully 
made  tbat  an  indorsement  In  blank  of  a  prom- 
issory note  was  conditional,  it  must  be  shown 
that  the  conditional  Indorsement  was  accept- 
ed by,  or  was  made  with  notice  to,  or  ac- 
knowledged on  the  part  of,  the  payee  before 
or  accompanying  the  delivery;  and  it  nec- 
essarily follows  tbat  before  proof  of  such 
a  defense  can  be  offered  Uie  facts  constitut- 
ing the  defense  must  be  pleaded  with  com- 
mon certainty.  Flint  v.  Nelson  et  al..  10  Utah, 
261,  37  Puc.  479;  St.ite  Bank  v.  Burton-Gard- 
ner Co.,  supra ;  Carter  v.  Moulton,  51  Kan. 
9.  32  Pac.  633,  20  L.  R.  A.  309,  37  Am.  St. 
Rep.  259:  Humphreys  v.  Crane,  5  Cal.  173; 
Dunham  v.  Travis,  25  Utah,  65,  69  Pac.  468. 

Appellants  also  made  the  contention  that 
the  note  in  question  has  been  muterialiy  al- 
tered since  the  placing  of  their  names  there- 
on by  the  words,  "Notice  and  protest  waived, 
and  for  value  received  pnyinont  of  the  within 
note  guaranteed  by,"  being  written  above 
their  signatures,  and  that  soid  words  were 
stamped  upon  said  note  fraudulently  and 
without  the  knowledge  and  consent  of  the  ap- 
pellants. 

[4]  Again,  we  are  confronted  with  the 
question:  Have  the  appellants  by  their  an- 
swer stated  facts  sufficient  to  entitle  them 
to  proceed  to  the  trial  of  the  Issue  sought  to 
be  raised  by  the  altpffatlons  of  their  answer? 
It  Is  to  be  observed  that  appellants'  answer 
signally  falls  to  state  when  or  by  whom  the 
alleged  wrongful  stamping  of  the  words  com- 
plained of  was  done.  It  may  be  conceded 
that,  under  all  the  authorities,  and  the  stat- 
utory law  of  this  state  as  well,  the  defense 
claimed  by  appellants,  when  sufficiently 
pleaded,  raised  an  Issne  to  be  tried  and  sub- 
mitted to  the  trial  court  or  the  Jury  properly 
determining  the  facts  from  the  evidence  sub- 


.  mitted;  but  In  the  case  at  bar  we  think  the 
j  court  was  amply  Justlded  in  ruling  that  the 
{ oppellants  here  had  not  sufficiently  stated 
such  a  defense  by  their  answer  to  the  plain- 
tiff's complaint.  ■ 

In  view  of  the  tact  that  plaintiff  speclflcal- 
ly  alleged  in  Its  complaint  that  Interest  pay- 
ments bad  been  made  by  the  defendants  at 
divers  times  and  tor  stated  amounts  since  ttie 
maturity  of  the  note  in  question,  it  then  be* 
came  material  for  the  a|>pellants  to  say  in 
effect  by  their  answer,  before  they  could  rely 
upon  it  as  a  defense,  that  the  alteration  com- 
plained of  was  made,  not  only  without  ap- 
pellants' knowledge  and  consent,  but  that  the 
alteration  had  been  made  by  the  plaintiff.  Its 
\  privity,  or  with  kmwledge  on  the  part  of 
'  plaintiff,  before  delivery,  and,  further,  tbat 
\  appellants  have  not  since  acqalesced  in  or 
rattfled  the  alteration.   These  matters  were 
material  allegations,  without  which  the  an- 
swer of  the  appellants  was  insufficient  and 
I  did  not  constitute  a  defense  to  the  pUUntlff's 
complaint. 

[SI  The  stamping  comi^ained  ot  by  appel- 
lants as  an  alteration  of  the  note  set  forth 
In  plaintiff's  complaint  appears  to  be  regular 
on  Its  face,  without  erasures,  interlineations, 
or  improper  action  Indicating  that  It  was  not 
duly  authurlzed.  Therefore  the  presumption, 
as  held  by  the  great  weight  of  authority.  Is 
that  the  stamping  was  properly  made  on  the 
note  before  dellveiy  to  the  plaintiff.  Towtes 
v.  Tanner,  21  App.  D.  G.  S30;  Galloway 
Bartholomew,  44  Or.  75,  74  Pac  4B7, 1  R.  CL 
I  Ia  p.  1041,  and  cases  dted  In  note. 

[I]  Assuming  that  the  note  was  materi- 
ally altered,  also  the  facts  stated  in  the 
answw  when  and  by  wb<Hn  the'  alteration 
was  made,  it  further  appears  from  the 
plaintiff's  complaint  that  Interest  pa>inent9 
were  made  from  time  to  time  covering 
a  period  of  approximately  six  months  after 
the  maturity  of  the  note,  thtis  in  effect  plead- 
ing ratlfloatlon  on  the  part  of  the  appellants, 
as  held  by  the  great  weight  of  authority. 
TiPdeman  on  Commercial  Paper,  {  .S06 :  Joyce. 
Defenses  to  Commercial  Paper.  |  150;  Holy- 
fleld  V.  Harrington  et  al.,  84  Kan.  700,  116 
Pac.  546, 30  L.  R.  A.  (N.  S.)  131:  Divide  Canal 
&  Reservoir  Co.  v.  Tenney,  57  Colo.  14,  139 
Pac.  1110.  Of  course,  the  rule  is,  as  stated 
In  appellants'  brief,  that  a  party  must  have 
actual  knowledge  of  the  alteration  before 
payment  would  constitute  a  ratification :  bnt 
when,  as  here,  payment  is  set  forth  In  the 
complaint,  and  admitted  in  the  answer,  with- 
out alleging  It  was  made  without  appellants' 
knowledge  or  consent,  ratification,  to  our 
minds,  Is  sufficiently  Implied.  2  C.  J.  p.  1258. 

[7]  Tlie  general  rule  of  pleading  altcratlou 
of  a  written  Instrument  under  the  Code  re- 
quires tliat,  where  the  instrument  is  declared 
upon  in  Us  altered  form,  as  here  claimed  by 
appellants,  the  answer  should  be  In  the  form 
of  a  general  denial  of  all  the  material  alle- 
gations of  the  complaint,  or  a  specific  denial 
of  the  execution  (tf  the  instrument  sued  oa. 
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at  a  spedflc  statement  of  the  facts  relied 
nron  for  a  defense.  2  C  J.  p.  1261.  The 
anstver  of  the  appellants  In  the  case  at  bar 
did  oot  meet  these  requirements. 

We  have  carefully  reviewed  the  authorities 
dted  by  appellants  In  their  brief,  and,  after 
doing  so,  we  do  not  think  they  support  tbelr 
contention  that  the  trial  court  erred  In  sus- 
taining the  plnintlCT's  motion  for  a  Judgment 
on  the  plendings,  especially  after  affording 
the  appellants  the  opportunity  to  propose 
aiuenduicuts  to  their  answer  and  their  de- 
cUnlDg  to  do  sa  Therefore  the  Judgment  of 
the  trial  court  must  be  afflnoed,  with  costs 
to  respondent. 

It  is  so  ordered. 

FRICK,  a      and  McGABTZ,  J.,  ooncor. 


(«  UU1).  S3S} 

TANNER  T.  BBESRS,  State  Boflnfler. 

(No.  SOOl) 

(Supreme  Court  of  Utah.   Bfay  6,  1917.) 
Mandamus  €=>64— Appbopbiatiohb— Powebb 

OF  FiTATK  EnOINEEB. 

Under  Comp.  Laws  IflOT,  |  1288x10,  pro- 
TidtDg  Umt  the  state  emrineer  shall  approve 
ipplicatioos  for  water  rights  not  conflicting 
with  prior  applications  or  where  the  nropoBed 
use  will  not  impair  existing  rights,  a  moflown- 
er  wu  not  entitled  to  mandamus  to  compel  the 
aiineer  to  grant  the  r^ht  to  perfect  the  irri- 
ptioo  ditch  of  a  third  person  so  as  to  avoid 
wiste  of  water  by  seepage  and  to  permit  the 
landowner  to  use  the  water  saved. 

[Gd.  Note. — For  other  cases,  see  Handamns, 
OeoL  Dig.  II  128, 129.] 

Appeal  from  District  Court,  Utah  County; 
A  B.  Morgan,  Judge. 

Action  by  Freeman  Tanner  against  W.  D. 
Beers,  as  State  Engineer.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Booth  ft  Booth,  nl  ProTO,  for  appellant. 
Dan  B.  Shields,  Atty.  Gen.,  and  O.  0.  Dalhy 
tad  Jaa.  H.  Wolf^  Asst.  Attys.  Gen.,  for  re- 
spondent 

FBICK,  OL  J.  The  plaintiff  commenced 
Oils  action  against  the  defendant  as  state 
engineer  of  the  state  of  Utah.  In  the  com- 
plaint It  Is,  In  substance,  alleged  that  the 
pUlntift,  on  the  23d  day  of  July,  1008.  made 
an  application  to  the  defendant,  aa  state  en- 
gineer, pursuant  to  the  laws  of  this  state  to 
aniroprlate  10  second  feet  of  the  unappro- 
priated waters  of  the  ProTO  river;  that  no- 
tice of  the  application  was  published  as  re- 
Quired  by  our  statnte  on  the  23d  day  of  Jann- 
try.  1914,  and  the  publication  was  completed 

00  the  23d  day  of  Fehmary  following;  that 

1  protest  against  the  granting  of  said  appli- 
cation upon  various  grounds  was  duly  filed 
with  the  state  engineer  by  the  Provo  Bench 
CsTisl  ft  Irrigation  Company,  hereinafter 
called  the  company,  on  the  9th  day  of  March, 
1914:  that  on  the  16th  day  of  June,  1015. 
Qie  state  oiglneer  "without  sofficlent  reason 


rejected  the  application  of  the  plaintiff"; 
that  by  reason  of  the  rejection  of  siild  appli- 
cation the  plaintiff  Is  "deprived  of  a  substan- 
tial right"  The  plaintiff  prays  Jud»nnent: 
"Hiat  the  snid  defendant,  aa  state  engineer 
aforesaid,  be  ordered  by  the  court  to  grant  the 
application  to  plaintiff  to  appropriate  said  wa- 
ter, and  that  the  plaiatiff  be  gtant«d  goteral  re- 
lief in  the  premises." 

A  copy  of  the  application  filed  with  the 
state  mglneer  Is  attached  to  and  made  a 
part  of  the  complaint  Tti»  application  Is  too 
long  to  be  Inserted  ber&  It  must  suffice  to 
say  that  It  was  made  to  appear  therefrom 
that  the  plaintiff  sought  to  appropriate  10 
second  feet  of  water  which  be  alleged  wsa 
twlng  lost  and  wasted  by  seepage  by  reason 
of  the  Imperfect  condition  of  a  certain  dltcfa 
owned  and  used  by  said  company  of  the' 
length  of  about  7.000  feet,  and  which  water, 
plaintiff  alleged,  he  Intended  to  save  by  pud- 
dling and  Improving  the  bottom  and  sides  ot 
the  ditch  aforesaid,  and  by  that  means  to 
save  said  10  second  feet  of  water  from  being 
lost  and  wasted  and  to  use  the  same  for  a 
beneficial  purpose.  What  plaintiff  proposes 
to  do  In  that  regard  Is  stated  in  his  applica- 
tion In  the  following  words: 

"From  the  point  of  diversion  of  the  Provo 
Bench  Canal  described  on  page  1  the  Provo 
Bench  Canal  ft  Irrigation  Company  conduct  a 
strenm  of  water,  which  fliicttiales  during  the 
irrigation  season  from  an  extreme  low  flow  of 
30  cubic  feet  i>er  second  to  an  extreme  high 
flow  116  cubic  feet  per  second.  This  stream 
of  water  for  a  distance  of  approrimately  7,000 
feet  runs  along  the  step  slopins  east  border  of 
Provo  Bench,  over  coarse  boulders  and  gravel, 
through  which  much  of  the  water  seepn  and  is 
wasted.  It  is  the  fotention  of  the  applicant  to 
improve  the  grade  of  the  canal  so  that  the 
depth  of  water  In  the  canal  section  will  be  uni- 
form and  puddle  the  bottom  and  aides  of  said 
canal  so  as  to  reduce  seepage  waste  to  a  mini- 
mum. The  water  saved  by  these  Improvements 
the  applicant  claims  the  right  to  appropriate 
and  use  on  the  lands  heretofore  describefi.  In 
order  to  determine  the  loRses  in  that  portion  of 
the  canal  that  Is  to  be  improved,  a  record  of 
canal  flow  at  the  entrance  and  exit  of  said  por- 
tion is  now  being  made,  and  will  be  continued 
for  such  length  of  time  aa  the  state  engineer 
may  deem  stifiicient  to  determine  the  seepage 
losses  in  said  portion," 

The  action  was  originally  commenced 
against  the  state  engineer  alone.  The  com- 
pany was,  however,  permitted  to  Intervene 
upon  its  own  application.  Both  the  state  en- 
gineer and  the  company  filed  general  de- 
murrers to  the  complaint  The  district  court 
sustained  the  demurrers  and  dismissed  the 
complaint  The  plaintiff  appeals. 

The  only  ruling  that  Is  assailed  by  the  as- 
signments of  error  Is  the  one  relating  to  the 
demurrer  interposed  by  the  state  engineer, 
and  hence  we  shall  confine  our  remarks  to 
that  demurrer. 

The  state  engineer  rejected  the  application 
for  the  reasons  stated  by  him,  which,  giving 
them  in  his  own  language,  are  as  follows: 

"1  am  herewith  returning  your  application 
1970.  which  calls  for  ten  second-feet  of  water 
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from  Provo  river,  the  granting  of  which  was 
protesred  by  the  I'rovo  Bench  Canal  &  Irriga- 
tion Company  on  March  9.  1914,  the  applica- 
tion having  been  this  day  rejected.  The  appli- 
cation contemitlates  Having  water  by  improving 
the  Provo  Ilrnch  Canal,  by  improving  the  grade 
of  the  canal  and  puddling  the  sides  and  bottom. 
The  Btate  engineer  has  not  the  power  to  grant 
an  applicant  a  riifht  to  go  onto  a  private  canal 
and  improve  it  fur  the  purpose  of  saving  the 
water  lost  by  seepage,  and  therefore  be  has  no 
jurisdiction  over  an  application  of  this  DBture; 
hence  its  rejectim.*' 

The  law  detluiug  the  duties,  of  the  state 
eDglne«;r,  which  was  in  force  when  plaiotiff 
made  his  application.  Is  found  In  Comp.  Iaws 
1907,  1  1288x10,  which  reads  as  follows: 

"All  applications  which  shall  comply  with  the 
provisions  of  this  title  and  with  the  r^ulations 
of  the  state  engineer's  office  shall  be  tiled  and 
recorded  in  a  suitable  book  kept  for  that  pur- 
pose ;  and  it  shall  be  the  duty  o€  said  engineer 
to  approve  all  applications  made  in  proper  form 
and  wliicb  are  nut  in  conflict  with  prior  appli- 
cations, or  where  the  proposed  use  will  not  im- 
pair the  value  of  existing  rights.  But,  where 
there  is  no  unappropriated  water  in  the  pro- 
IKMed  source  ot  supi^ly,  or  where  the  proposed 
use  will  conflict  with  prior  applications,  or 
with  exiiting  rights,  it  abatl  be  the  duty  of  the 
state  engineer  to  reject  such  application.** 

The  rights  of  the  aMiUcant,  in  case  he  is 
dlssatisfled  with  the  action  of  the  state  en- 
gineer, are  defined  by  Comp.  Laws  1907,  | 
1288x14,  which  at  the  time  of  plalntllTs  ap- 
plication read  as  follows: 

"Any  applicant  or  protestant  who  is  dissatis- 
fied with  the  action  of  the  state  engineer  may 
bring  an  action  in  the  district  court  of  the 
count;  in  which  the  point  of  diyersioa  of  the 
water  proposed  to  be  appropriated  is  situated, 
for  the  purpose  of  adjudicating  the  questions 
involved  between  the  applicant  and  protestant. 
Such  action  must  be  brought  within  sixty  days 
ol  notice  of  the  action  of  the  state  engineer, 
and  if  not  broagbt  within  that  time,  the  engi- 
neer shall  proceed  in  acconiance  with  the  ac- 
tion taken  thereon  hf  him.  But  if  such  action 
be  brought  within  said  time,  notice  thereof  shall 
be  filed  wiUi  tiie  state  engineer,  and  thereafter 
he  ahail  take  no  further  action  upon  such  ap* 
plication  or  protest  until  the  rights  of  the  par- 
ties shall  he  determined  by  mutual  agreement 
among  titemselves  or  by  tbe  courts,  upon  the 
final  determination  of  the  case  by  the  courts,  a 
copy  of  the  decree  shall  be  filed  with  the  state 
engineer,  and  thereupon  be  shall  proceed  in  ac- 
cordance with  such  decree." 

Both  of  the  foregoing  sections  have  since 
been  amended,  and,  as  amended,  will  be 
found  In  Laws  Utah  1911,  pp.  4  and  143. 
The  amendments  or  changes  are,  however, 
not  material  to  this  action. 

When  plaintiff's  application  and  what  he 
proposed  to  do  are  read  and  considered  tn 
connection  with  the  foregolDg  statutory  pro* 
visions.  It  seems  clear  that  neither  the  state 
engineer  nor  the  district  court  had  power  to 
grant  what  plaintiff  demanded.  To  our 
minds  It  Is  equally  clear  that  this  court  Is 
powerless  to  grant  his  prayer  to  which  we 
have  hereinbefore  referred.  While  plaintiff's 
pnrposes  to  save  water  and  to  apply  the  same 
to  a  beneficial  use  are  to  be  commended,  yet 
there  is  no  power  Tested  In  the  state  engineer 


to  grant  plalotlfTs  appllcatlM  in  view  that 
there  la  no  unappropriated  water  unless  and 
until  plalnUff  succeeds  in  preventing  tbe  Ioks 
by  seepage  as  proposed  by  him.  We  cannot 
find  any  power  in  the  statute  whereby  tbe 
state  engineer  may  permit  tbe  plaintiff  to 
enter  npon  the  company's  ditdb  and  to  Im- 
prove the  same  so  as  to  prevent  the  alleged 
waste  through  seepage.  If  tbe  company  is 
unnecessarily  wasting  water  to  the  detriment 
of  the  plaintiff.  It  may  well  be  that  be  may 
go  into  court  and  commence  a  proper  action, 
and.  if  he  can,  in  such  action,  estabUsb  the 
fact  that  the  company  is  unnecessarily  wast- 
ing water  to  his  diriment  or  damage  that 
the  court  will  require  the  company  to  cease 
its  unnecessary  wasting  of  water.  It  may  al- 
so be  the  case— yet  we  know  of  no  precedent 
to  that  effect,  and  plaintiff  has  dted  none— 
that  in  case  a  water  chiimant  shows  that 
water  in  substanttal  quantities  is  unneces- 
sarily lost  or  wasted  through  seepage  or 
otherwise  reason  of  an  imperfect  con- 
dition of  a  prior  approprlator's  ditches,  that 
sudi  loss  or  waste  can  be  prevented  by  mak- 
ing the  bottoms  and  ddes  of  such  ditdies 
impervious,  and  that  the  claimant,  at  his 
own  cost  uid  expense,  and  at  a  proper  time, 
is  able  and  williog  to  so  improve  and  r^ir 
said  ditches  as  to  prevent  the  loss  or  waste 
of  water,  if  he  be  permitted  the  rlg^t  to  ap- 
propriate and  use  the  same,  the  court,  in  a 
proper  action,  may  liave  the  power  to  make 
such  order  as  will  be  necessary  to  give  the 
claimant  the  right  to  enter  upcm  the  ditdies 
and  to  repair  and  improve  them  so  as  to  pre- 
vent the  loss  and  waste  of  water,  and  to 
give  him  the  right  to  appropriate  such  water 
and  to  apply  it  to  some  beneficial  use.  But, 
even  though  such  power  be  deemed  to  exist  in 
a  court  under  our  statute,  respecting  which  we 
express  no  opinion,  yet  It  is  very  clear  that 
no  such  power  Is  vested  In  the  state  engineer. 
If.  therefore,  no  such  power  Is  vested  in  that 
officer  by  law,  neither  the  district  court  nor 
this  court  can  require  him  to  do  that  which 
the  law  does  not  authorize. 

Tbe  district  court  therefore  committed  no 
error  In  sustaining  the  demurrer. 

The  Judgment  is  therefore  affirmed,  with 
costs  to  respondent 

HcGABTT  and  CORFMAN,  JJ.,  cmcur. 


(M  Utah,  23) 
TANNER  T.  JOHNSON.   (No.  2902.) 

(Supreme  Court  of  Utah.  May  8,  1917.) 

1.  Contracts  €=»350(1)— Bbeach  or  Con- 
tract TO  Thresh  Grain— Evidencb. 
In -an  action  to  recover  damages  for  breach 
of  an  oral  executory  agreement  under  which 
plaintiff  was  to  thresh  defendant's  grain,  evi- 
dence and  admissions  of  pleadings  held  to  make 
a  prima  facie  case  for  plaintiff. 

[Ed.  Note.— For  other  caseB,  see  Contracts, 
Cent  Dig.  »  1819,  1822,  1823.] 
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2.  c0!«tract8    ^313(1)  —  coktbact  to 
Thbuh  Oraik— Biqht  to  Tebvinatb. 

That  defendant  bad  notiflod  plaintiff  of  tbe 
tprmination  of  contract  before  tbe  time  fixed 
for  its  performance  did  not  preclude  recovery.^ 

[Ed.  Note.— For  other  cues.  Me  Contracts, 
Cent  Die  I  1279.] 

3.  Daiuoks  ®=3l24(3)  —  Bknunciation  or 

CONTEACT  TO  TUBESn  GRAIN. 

The  measure  of  damages  for  renunciation 
of  a  contract  to  thresh  srain  was  the  net  profit 
thrwher  would  have  realised  bad  he  been  per- 
mitted to  do  the  tbreahing. 

[Sd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  332-334,  337.  838.] 

Appeal  from  District  Court,  Tooele  Coun* 
ty;  Geo.  O.  Armstrong,  Judge. 

Action  by  J.  J.  Tanner  against  Henry  Johu- 
floa.  Prom  a  Judgment  of  nonsuit  and  from 
ta  order  doiyliv  bis  motion  for  a  new  trial, 
lOalntur  appeals.  Remanded,  witb  directions 
to  grant  a  new  trial. 

Erans.  Evans  &  Folland,  of  Salt  Lake  C9ty, 
for  appellant.  L.  L.  Baker  and  W.  S.  Bfarks, 
both  of  Tooele,  for  resjioDdent. 

CORPMAN,  J.  Plaintiff  brought  this  ae- 
Hon  against  the  defendant  in  the  district 
coart  of  Tooele  county  to  recover  damages 
alleged  to  have  been  sustained  because  of 
the  ruiunciatloD  of  an  oral  executory  agree- 
ment  Briefly  stated,  the  complaint  alleges 
that  an  agreement  was  entered  Into  between 
the  plaintiff  and  the  defendant  whereby  the 
defendant  employed  the  plaintiff  to  thresh 
the  grain  raised  upon  defendant's  farm  for 
the  season  of  1915;  that  the  grain  was  to  be 
threshed  on  or  about  October  1,  1915,  In  con- 
sideration of  which  the  defendant  was  to  pay 
to  plaintiff  a  reasonable  toll  of  bushels 
for  each  100  bushels  or  fraction  thereof 
threshed ;  that  on  or  about  the  14th  day 
of  September,  1915,  the  defendant  repudiated 
die  contract  thus  entered  into,  to  plaintiff's 
damage  in  the  sum  of  $300,  for  which  sum 
plaintiff  prayed  Judgment  and  costs. 

Hie  answer,  in  substance,  admits  the  agree- 
ment, and  affirmatively  alleges  that  plaintiff 
rq>resented  to  defendant  he  would  thresh 
his  grain  la  a  first-class  manner,  and  with  a 
nndilne  that  would  do  first-class  work  so 
that  there  would  be  little,  if  any,  loss,  and 
that  the  grain  would  be  threshed  at  the 
agreed  time  without  unnecessary  delay ;  that 
defendant  canceled  and  terminated  the  con- 
tract on  or  about  September  10,  1015,  on 
receiving  information  from  various  sources 
that  the  madilne  with  which  plaintiff  Intend- 
ed to  do  the  threshing  did  not  do  satisfactory 
work.  In  that  it  did  not  thresh  grain  clean, 
and  that  large  losses  were  being  sustained 
by  various  persons  for  whom  plaintiff  had 
threshed  and  was  threshing;  that  great 
delays  were  continually  occurring  which 
caused  great  expense  and  annoyance  for  any 
[wrsoii  for  whom  plaintiff  attempted  to 
thresh  grain;   and  that  plaintiff  sustained 


no  loss  whatever  by  reason  of  defendant 
not  permitting  plaintiff  to  thresh  his  grain. 

At  the  trial,  whlcii  was  to  the  court  with- 
out a  jury,  the  defendant.  In  brief,  testi- 
fied, when  called  as  a  witness  for  the  plain- 
tiff, that  he  employed  plaintiff  to  thresh  the 
grain  raised  In  1915,  and  afterwards  canceled 
the  employment;  that  the  grain  raised  by 
him  in  1915  was  threshed  by  another  than 
the  plaintiff,  and  that  the  value  of  the  toll 
for  the  threshing  Would  have  amounted  to 
$194  at  the  price  fixed  under  his  agreement 
with  plaintiff;  that  It  was  the  understanding 
that  if  the  plaintiff  was  to  do  the  threshing 
be  was  also  to  do  the  threshing  for  others 
In  the  vldnlty;  that  plaintiff  threshed  for 
defendant  In  1914,  and  had  Inquired  how 
the  defendant  liked  the  Job.  "I  told  him  it 
was  very  good.  He  then  asked  me,  he  says, 
'Could  I  have  your  threshing  for  1915.'  I 
said,  'Yes;  if  your  Job  Is  as  good  as  it  has 
been  this  year  you  can  have  It.'  " 

The  plaintiff  testified  in  his  own  behalf 
that  the  net  profit  to  lilm  would  have 
amounted  to  $122,  and  that  there  was  no  un- 
derstanding between  him  and  the  defend- 
ant that  he  was  to  do  the  threshing  for  others 
in  the  vicinity. 

At  the  conclusion  of  plaintiff's  evidence  a 
nonsuit  was  granted  on  the  application  of 
the  defendant.  A  motion  for  a  new  trial 
was  made  and  denied.  Plaintiff  nppeals. 

[1]  The  only  question  for  this  court  to 
determine  is  whether  the  plaintiff,  when  he 
rested  at  the  trial,  had,  under  the  admis- 
sions of  the  pleadings  and  the  evidence,  es- 
tablished a  prima  &<Ae  case.  It  Is  to  be  ob- 
served that  tbe  answer  of  the  defendant  ad- 
mits the  contract  sued  upon  with  some  slight 
qualifications ;  that  white  it  was  still  In  force 
and  effect  he  "canceled  and  terminated"  It 
before  performance  "believing"  that  the 
plaintiff's  machine  would  not  do  satisfactory 
work;  and  that  prior  to  the  date  plaintiff 
was  to  have  threshed  the  grain  the  former 
notified  the  latter  that  be  would  not  permit 
blm  to  tbresb  tbe  grain.  It  la  also  to  be  ob- 
served from  the  record  that  Uie  plaintiff's 
evidence  clearly  established  the  value  of  the 
t<^l8  for  the  tbrestdng  of  defaidant's  grain 
for  tbe  season  covered  by  tbe  contract  at  the 
contract  price  agreed  upon  between  plaintiff 
and  tbe  defendant  to  be  $194,  and  that  tbe 
plainttflf's  net  profit,  after  deducting  the  ex- 
penses of  doing  the  threshing,  would  have 
amounted  to  $122. 

[t,  8]  It  is  contended  by  the  d^endant  that 
the  contract  in  question  was  purely  an  ex- 
ecutory contract  subject  to  termination  at 
any  time  by  either  party,  and  because  of  the 
defendant  having  notified  the  plaintiff  of  Its 
termination  before  the  time  fixed  by  Its  term.s 
for  performance  the  plaintiff  was  precluded 
from  recovering  In  his  suit  for  damages. 
With  this  contention  we  cannot  agree.  We 
think  the  plaintiff's  proof,  coupled  with  tbe 
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«xpre8Bed  admMoos  of  tlie  defendai^'s  an- 
swer in  the  case,  absolutely  preclade  a  judg^ 
ment  of  nonsuit  The  plaintiff  here  sued  to 
ncov&e  damages  for  breach  of  an  executory 
contract.  The  theory  on  which  the  case  was 
tried,  and  what  was  dearly  established  by 
the  plalntiflTa  evidence,  when  defendant  In- 
terposed a  motion  for  nonsuit,  was  that  the 
plaintiff  had  sustained  a  net  loss  of  $122, 
after  deducting  all  legitimate  expenses,  by 
reason  of  the  defendant's  refusing  to  permit 
the  plaintifl  to  perform  the  contract.  The 
rule  of  law  applicable  In  such  cases,  as  laid 
down  by  all  the  text-writers  and  clearly  es- 
tablished by  the  adjudicated  cases,  may  be 
best  stated  in  the  language  of  1  Suth.  Dam. 
66,  cited  in  plaiutUTs  brief,  as  follows: 

"Where  a  party  has  conCracted  to  perform 
labor  from  which  a  profit  is  to  spring  as  a  di- 
rect result  of  the  work  done  at  the  contract 
price  and  is  prevented  from  earning  thia  protit 
by  the  wrongful  act  of  another  party,  its  low 
is  a  direct  and  natural  result  which  the  law  will 
presume  to  follow  the  breach  of  the  contract: 
and  he  la  entitled  to  recover  it  without  special 
allegations  in  Mb  declaration ;  the  amount  of 
damage  may  be  establiabed  by  sbowine  bow 
much  less  uian  tbe  cwtract  price  it  wUl  cost 
to  do  the  work  or  to  perform  the  contract*' 

The  authorities  dted  by  detoidant  in  his 
brief  <I>aTls  ft  Rankin  t.  Bronson,  2  N.  D. 
800.  60  N.  W.  830,  16  L.  a  A.  60S.  S3  Am. 
St  Rep.  783;  Danforth  v.  Walker,  87  Tt 
239;  Moline  Scale  Co.  r.  Beed,  62  Iowa, 
307.  8  N.  W.  06,  35  Am.  Bep.  272 ;  and  Thom- 
as V.  Clayton  Piano  Coh  151  Pac.  643)  are 
not  in  pf^t  These  cases  simply  hold  that 
under  an  executory  ccntract  one  party  has 
the  power  to  stop  [wrformance'  by  subjecting 
himself  to  the  paymmt  of  such  damages  as 
will  compensate  the  other  party  for  bdng 
stopped  in  the  performance  on  Us  jiart,  the 
tame  theory  under  whidi  the  plaintiff  was 
seeking  to  recorer  tnm  the  defendant  in 
the  case  at  bar  wlien  defendant's  motion  for 
nonsuit  was  interposed.  In  the  Utah  case 
above  motioned  the  cases  cited  by  defend- 
ant h«eln  were  referred  to.  In  that  case 
the  plaintiff  sought  to  recover  from  the  de- 
fendant tbe  full  stipulated  contract  price 
after  noUoe  of  remidlatlon,  and  this  court, 
speaking  through  Hr.  Justice  Frl<^,  said : 

"But  where,  as  here.  It  Is  made  to  appear  that 
die  contract  was  renounced  before  the  time  for 
performance  had  arrived,  the  plaintiff  cannot 
sue  upon  the  theory  that  be  had  fully  perform- 
ed, and  is  therefore  entitled  to  recover  the 
amount  stipulated  in  the  contract  Ordinarily, 
under  such  circnmatances,  the  plaintiff  can  only 
recover  the  damages  he  suffered  by  reason  of 
tbe  reuunciation  of  the  contract  up  to  time  ofl 
notice  of  renunciatioo.  *  *  *  It  is  true  that 
the  damages  may  equal  tbe  amouot  stipulated 
In  the  contract  under  certain  circumstancea." 

Again  in  a  late  case,  Hcdland-Cook  Mtg. 
Co.  T.  Ccm.  W.  ft  H.  Co..  161  Pac.  922,  tills 
doctrine  la  fully  sustained  by  this  court  In 
tliat  case  suit  was  Iwought  f6r  the  recovery 
of  damages  for  brea<^  of  contract  by  reason 
the  defmdant  refusing  to  rec^ve  tliree 
carloads  ot  silos  whidi  it  had  ordered  from 


plaintiff,  tbe  d^endant  having  tneached  the 
contract  by  renouncing  the  same  befwe  per- 
formance. The  opinion  In  that  case  says : 

"Where,  as  here,  tba  article  contracted  tor 
is  not  in  esse,  but  is  to  be  manufactured,  and 
tbe  purchaser  refuses  to  comply  with  bis  con- 
tract, tbe  seller  is  not  bound  to  manufacture 
the  article  and  tender  it  to  the  purchaser,  but 
he  may  sue  the  purchaser  for  dama^ea  for  breach 
of  contract,  and  the  measure  of  damages  and  oC 
bis  recovery  ia  the  difFerebce,  if  any,  netween 
the  cost  of  manufacturing  the  article  or  prop- 
erty purchased  and  the  price  agreed  to  be  putd 
therefor  by  the  purchaser ;  In  other  words,  the 
profits  that  the  seller  would  hafre  derived  from 
the  contract  in  case  the  purchaser  had  ftjUy 
performed  tbe  same  ii  the  measure  of  damages.** 

We  are  therefore  of  tbe  opinion  that  tbe 
contention  of  the  plaintiff  that  tbe  trial 
court  committed  error  In  entering  a  Judg- 
ment of  dismissal  of  plaintiff's  case  on  mo- 
tion of  defendant  fbr  nonsuit  Is  fully  sus- 
tained under  the  authorities  and  the  record 
here,  and  that  the  case  should  be  remanded 
to  the  district  court  of  Tooele  oonnty,  with  di- 
rections to  grant  a  new  trial. 

It  is  so  ordered ;  appellant  to  recover  costs. 

VBICE,  Ob  Jf'and  McOABTZ,  amcnr. 


S&flTH  T.  BROWN. 


(SO  Utalk.  m 
(No.  3O30.) 


(Supreme  Court  of  Utah.    May  8,  1917.) 

1.  Bills  ano  Notes  ^»489(8>— lasuxa,  Paoor, 

AND  VAaiAlVCB. 

Answer  heid  sufficient  to  permit  proof  that 
note  sued  on  was  delivered  upon  condition,  and 
that  there  was  want  and  failure  of  considera- 
tion. 

[EVi.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  S$  1500-1595.] 

2.  EviDENCB  i8=>444(6)  —  CONOmow  Pbeck- 
'  DENT  TO  ExECUTIon  OV  NOTB. 

Under  the  Negotiable  iDstruments  Act  (Laws 
1890,  c.  83),  as  between  original  partiea,  defend- 
ant could  prove  allegations  of  bis  answer  that 
note  sued  on  was  delivered  upon  condition. 

[Ed.  Note. — For  other  cases,  tee  Evidence. 
Cent.  Dig.  {S  1943,  2019.] 

8.  BtLU  AND  Notes  «s»462(S)  —  DsraNss  — 
Wart  ob  Pailubb  or  ConaiDKRAtioif. 
In  payee's  action  on  a  note,  evidence  was  ad- 
missible to  substantiate  answer  alleging  want 
eod  failure  of  consideration  in  view  of  Comp. 
lAws  1907,  i  1680,  allowing  such  defense,  as 
against  any  person  «cept  a  holder  in  due 
course. 

[Ed.  Note.— For  other  cases,  see  BiUa  and 
Notes,  Cent  Dig.  SS  1367-1376.] 

4.  COBPOBATIONS  ^5>76— SUBSCBIPTIONS — VA- 
LID ITT— PROFITS  Pbok  Cobpobate  Stock. 

Agreement  that  plaintiff  would  look  to  prof- 
its from  stock  in  payment  for  sucb  stock  pur- 
chased for  himself  and  defendant  in  considera- 
tion of  defendant  managing  the  business  was 
neither  illegal  nor  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  197-209,  213-21&] 

5.  Bills  and  Notes  «=»92(1>— Wakt  of  Gox- 
sideration. 

If  plaintiff  agreed  to  look  to  profits  of  stock 
in  payment  for  such  stock  purcoased  for  him- 
self and  defendant  in  coosideratioo  that  defend* 
ant  manage  the  business,  he  bad  no  personal 
claim  against  defnidant  and  there  wts  no  ctm- 
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sideradoD  for  a  note  ciTen  bj  defendant  to  se- 
cure sacb  payment. 

[Ed.  Note.— For  other  casea,  BOls  and 
Notea,  Cent  Dig.  f  172.] 

6.  CORTBACTS  <S=»75(2>-^ADDmONAL  AOBXS- 

jfrNT— Necessitt  of  New  Conbidebatioit. 
Where  a  party  is  already  bound  to  do  a  par- 
ticular thing  and  refuses  to  perform  until  the 
other  party  entera  into  a  new  agreement,  the 
latter  la  not  binding  in  the  absence  of  a  new 
consideration. 

rEd.  Kote.— For  other  cases,  see  Con  tracts, 
5>nt  Dig.  H  280-28&J 

Appeal  from  District  Court  Weber  County ; 
R  J.  Harris,  Judge. 

Action  by  Cbarles  H.  Smith  against  W.  D. 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  with 
directions  to  grant  new  trlaL 

Boyd,  De  Vine  &  Eccles,  of  Ogden,  for  ap- 
pellant. Jna  Si.  Bagleft  o£  Ogden,  tor  re- 
ap<»ident. 

FRICK,  C.  J.  The  plaintiff  brought  this 
action  to  recover  upon  a  promissory  notfc 
The  complaint  Is  In  the  usual  form.  The 
defendant.  In  his  answer  to  the  complaint  ad- 
mitted "the  execution"  of  the  note,  but  denied 
Its  delivery,  aod  denied  "the  iDdebtedness 
therein  alleged."  Among  other  things,  the 
defendant  also  averred  In  his  answer  that 
"said  note  was  given  without  consideration" ; 
ttmt  It  was  given  "by  reason  of  the  fraudulent 
r^resentatlons  of  the  plaintiff."  setting 
forth  the  drcumstances  in  detail.  The  de- 
fendant also  averred  that  several  months 
prior  to  the  execution  of  said  note  the  i^atn- 
tlff,  by  certain  promises,  induced  the  defend- 
ant to  enter  Into  the  tmalness  of  selling  and 
bandllng  grain  and  other  farm  products;  that 
to  accomplish  the  plalntUTa  parpoae  In  that 
regard  a  corporation  known  as  the  Western 
Grain  ft  BnAerage  Company  was  organized ; 
tliat  before  aald  coiporatlon  was  organized 
It  was  agreed  that  plaintiff  would  sabacrtbe 
tor  7,000  sharea  ot  the  capital  stock  of  said 
corporation  ot  the  par  value  ot  91  ea<A;  that 
8.7S0  shares  of  the  said  7,500  shares  should 
be  iaaned  In  the  name  of  the  defiendant;  that 
the  number  ot  sharea  was  Uiereafter  In- 
creased  so  that  both  the  plaintiff  and  the 
defendant  each  held  8,900  sharea  ot  the  eaid- 
tal  atock  ot  aald  corporation;  that  it  was 
agreed  that  the  plaintiff  ahould  advance  all 
tbe  money  to  pay  fOr  said  capital  stodE,  and 
that  the  deftodant  should  manage  and  con> 
duct  tbe  business  affairs  of  said  corporation, 
and  that  plaintiff  was  to  be  r^)aid  the  amount 
advanced  by  him  for  said  3,900  shares  of 
defendant's  stock  out  of  the  first  profits  de- 
rived from  said  business,  aod  "not  other- 
wise" ;  that.  In  addition  to  the  money  plain- 
tiff advanced  for  the  stock  as  aforesaid,  he 
also  agreed  to  furnish  such  additional  funds 
as  might  be  necessary  to  carry  on  the  busi- 
ness of  said  corporation ;  "that  thereafter  the 
plaintiff  herein  requested  of  the  defendant 
the  execution  of  some  written  agreement 


showing  the  conditions  herein  set  forth,  and 
under  whldi  tbls  defendant  accepted  and 
held  such  stock,  and  that  prior  to  the  execu- 
tion of  the  note  herein  the  plaintiff  turned 
over  to  tbe  defendant,  in  pursuance  of  sach 
agreement,  all  of  said  stock;  that  sucb  an 
agreement  was  prepared,  but  never  executed, 
and  that  after  consld^mtlwi  tbe  plaintiff  de- 
sired and  requested  that  the  defendant  here- 
in execute  a  note  for  the  amount,  par  value, 
of  such  stock,  togetlier  with  Interest,  the 
same  being  the  note  In  question,  but  with 
tbe  agreement  and  uuderstandiog  between 
the  parties  ber^  at  sucb  time  that  such  note 
would  simply  be  an  evidence  of  tbe  amount 
to  be  paid  by  the  defendant  from  the  profits 
of  such  business,  and  that,  relying  upon  said 
representations  of  the  plaintiff  herein,  and 
the  further  statemrat  at  such  time  Iv  the 
plaintiff  that  unless  such  note  was  executed 
so  that  he  would  have  some  evldmce  of  the 
amount  due  from  Uie  defendant  to  the  plain- 
tiff that  he  would  not  advance  further  and 
necessary  funds  to  carry  on  sudi  business, 
that,  relying  upon  such  r^resentations,  and 
not  otherwise,  ttie  defendant  executed  such 
note ;  that  thereafter  the  plaintiff  abeotutely 
refused  to  advance  sufficient  and  necessary 
funds  to  successfully  and  svoperly  carry  on 
said  business,  as  agreed  npim  by  all  of  the 
parties  In  int»est,  and  as  a  result  thereto 
said  company  becmne  indebted  and  instHvent, 
and  its  aftaira  were  entirely  dosed  up,  aikd 
that  there  were  not  anffltdent  asseta  to  pay 
any  ot  the  atockholdera  therein  any  distribu- 
tive share  or  dividend  above  the  indebtedneaa 
of  said  cnnpany" ;  that  the  detradant,  rely- 
ing on  idalntlfl*8  aald  promises,  entered  into 
the  busiaeas  relations  aforesaid,  and  there- 
after Doanaged  said  bosiBeBa  and  ezecnted 
said  note  for  the  reasons  stated,  and  not 
otherwise.  While  the  answer  contained  other 
avermmts,  yet  the  foregoli^  are  snffidoit  to 
show  the  nature  ot  tlie  defenses  relied  on. 
While  the  plaintiff  filed  a  rei^,  yet,  under 
our  statute^  no  i  sply  was  eltlier  neoeaaary  or 
iwoper.  It  is  tlierefOre  nnnecesaary  to  make 
fnrtuer  reterence  to  the  pleadlnca^ 

At  the  trial  the  ^fendant  aasomed  tbia 
burden  of  proof  and  opened  the  case.  When 
be  attempted  to  eatabltah  the  avennuita  at 
his  answer  by  the  testimony  of  the  defted- 
ant  and  other  witnesses  plaintUTs  oonnsel.  as 
appears  from  the  bill  of  ezcq;>tlon8,  tnter- 
poeed  the  following  objection: 

"Mr.  Ba^ey:  I  object  to  tbat  I  object  to  it 
on  the  grounds  that  it  Is  Immaterial,  irrelevant; 
and  incompetent  end  as  an  attempt  to  vary  and 
contradict  the  terms  of  a  written  ingtrumeat. 

"The  Court:  Objection  sustained." 

The  defendant  duly  excepted. 

The  foregoing  objection  was  Interposed  and 
sustained  to  every  question  asked  by  the  de- 
fendant's counsel  and  to  all  offers  to  prove 
the  averments  of  tbe  answer  made  by  them. 
Tbe  defendant  was  thus  not  permitted  to  In- 
troduoe  any  evidence  In  sui^rt  of  the  aver- 
ments of  Us  answer,  and  the  court  directed 
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the  Jury  to  return  a  vercUct  In  tovor  of  the 
plaintiff  for  the  amount  of  the  note  with  ac- 
crued Interest.  Judgment  was  entered  ac- 
cordingly, and  tJie  defendant  aw)eals. 

[1]  Defendant's  counsel  contend  that  the 
court  committed  manifest  error  In  excluding 
the  proffered  evidence.  T^ey  insist  that,  in 
view  of  the  averments  contained  in  the  an- 
swer, they  were  entitled  to  show  that  the 
note  In  question  was  delivered  upon  an  ex- 
press condition  and  that  it  was  given  with- 
out consideration.  While  the  answer  Is 
somewhat  inartlflcially  drawn  nnd  several  de- 
fenses are  intermingled,  yet,  when  the  aver- 
ments contained  therein  are  considered  and 
are  given  the  liberal  coDstructlon  required  by 
our  statute,  the  answer  is  suffl<ient  to  permit 
the  defendant  to  prove  the  following  state  of 
facts:  That  long  prior  to  the  making  of  the 
note  the  plaintiff  had  Induced  the  defendant 
to  become  a  stockholder  In  a  certain  corpora- 
tion whltHi  was  organised  for  plaintiff's  bene- 
fit; that  the  idalntlfl  was  to  subscribe  and 
paj  for  a  certain  amount  of  tlie  capital  itocA 
of  sidd  cMporation,  one-balf  of  which  was  to 
be  issued  in  the  name  of  the  defendant,  and 
the  defendant  waa  to  manage  and  conduct  the 
business  altelrs  of  said  corporattwi ;  that  the 
plaintiir  was  to  be  repaid  the  amount  be  had 
advanced  for  tlie  stock  Issued  to  t2ie  defend- 
ant out  of  tbe  first  prt^ts  derived  fnnu  the 
business  of  said  ccnporatlon,  and  xAt  other- 
wise; that  the  plaintiff  bad  also  agreed  to 
advance  all  fnrttwr  sums  of  money  that  might 
be  necessary  to  carry  oa  said  business  If  any 
was  necessary;  that  he  afterwards  refused  to 
do  so  unless  the  note  in  question  was  made ; 
that  the  note  was  made  and  delivered  to  the 
plaintiff  as  evidence  of  the  amount  of  money 
he  had  advanced  for  the  caj^tal  8to<^  Issued 
in  the  name  of  the  defendant  and  partly  he- 
cause  the  plaintiff  bad  refu.<ted  to  advance 
the  money  lie  bad  jwomlsed  to  advance  to 
carry  on  the  business,  and  which  money  the 
plaintiff  ctmtinued  to  refuse  to  advance  un- 
less the  note  was  executed  by  the  defendant, 
and  that,  after  the  note  was  executed,  i^in- 
tiff  nevertheless  refused  to  advance  any 
money,  with  tbe  cmisequences  set  forth  in  the 
answer.  If.  therefore,  the  Jury  should  have 
found,  as  under  the  Lssnes  they  might  liave 
found,  if  the  evidence  supported  the  aver- 
ments in  the  answer,  that  those  were  the 
facts  and  the  coodltims  upon  which  the  note 
in  qnestltHi  was  actually  made  and  delivered, 
we  cannot  conceive  upon  what  theory  the 
plaintiff  should  prevail  in  the  action.  Cer- 
tainly not  as  a  matter  of  law. 

[2]  Under  tbe  Negotiable  Instruments  Act 
(Laws  1899,  c.  83),  which  is  in  force  In  this 
state,  It  Is  settled  beyond  controversy  tliat  as 
between  the  original  parties  it  may  always 
be  shown  that  a  promissory  note  was  deliver- 
ed upon  ccmditlon,  or  that  it  was  made  with- 
out conslderati(Mi,  or  that  tbe  consideration 
had  failed  in  whole  or  in  part  In  1  Daniel, 
Neg.  Insts.  8  68a,  the  prevailing  rule'  under 
the  Negotiable  Instruments  Act  la  stated 
thus: 


"The  conflict  of  authority  on  the  question 
whether  a  bill  or  note  can  be  sfaown  to  have 
t>een  delivered  upon  a  condition  precedent  is 
settled  Id  those  states  which  have  adopted  tbe 
statute,  whereuoder  the  rule  is  recognized  that 
a  person  may  manually  deliver  an  instrumeDt, 
thoueh  it  be  In  tbe  form  of  commercial  paper, 
to  another,  on  its  face  containing  a  binding  obli- 
gation in  prssenti  of  such  person  to  such  other, 
with  a  contemporaneous  verbal  agreement  that 
it  shall  not  take  effect  until  tbe  Iiappening  of 
some  specified  event,  and  that  the  paper  as  be- 
tween tne  parties  will  have  no  validity  as  a  bind- 
ing contract  till  the  condition  shall  have  beeii 
eatisfied." 

The  foregoing  doctrine  has  been  followed 
by  this  court  in  the  veiy  recent  case  <tf 
Martineau  v.  Hanson,  15S  Pac.  432,  and  cases 
there  dted.  In  addition  to  t2ie  cases  cited 
in  the  foregoing  oi^on.  we  especially  refer 
to  tbe  following  as  directly  In  point  undw 
the  issues  presented  In  defendant's  answer: 
Oakland  Cemetery  v.  I.akins,  126  Iowa.  121, 
101  N.  W.  778,  3  Ann.  Cas.  559;  Paulson  v. 
Boyd,  137  Wis.  241,  118  N.  W.  841.  In  both 
of  the  c^^  last  cited  defenses  in  their  nature 
similar  to  those  set  up  in  defendant's  an- 
swer were  held  g'ood  as  between  the  parties 
to  the  notes  tliere  in  question.  See,  also, 
Julius  Kessler  &  Co.  v.  Perellus,  107  Minn. 
224,  119  N.  W.  1069,  131  Am.  St.  Rep.  459. 
and  UJiion  Inv.  Co.  v.  Epley,  164  Wis.  43», 
160  N.  W.  175.  While  the  question  of  con- 
ditional delivery  is  not  made  as  clear  as  it 
might  be  In  the  answer  in  this  case,  yet  the 
question  Is,  to  some  extent  at  least.  Involved, 
and  the  defendant  had  a  right  to  have  the 
jury  pass  upon  the  evidence  to  determine  that 
question. 

[3]  The  question  whether  there  was  any 
consideration  for  the  note  In  question,  or 
whether  there  was  a  failure  of  coosIderatiCMi 
In  whole  or  In  part,  was,  however,  squarely 
presented  by  the  averments  contained  In  tbe 
answer.  Upon  that  question  our  statute, 
Comp.  Laws  1907,  {  1&80.  provides: 

"Absence  or  failure  of  consideration  is  mat- 
ter of  defense  as  against  auy  person  not  a  hold- 
er in  dne  course,  and  partial  failure  of  considera- 
tion is  a  defense  pro  tanto  wbettwr  the  failure 
is  an  ascertained  and  liquated  amount  or  oth- 
erwise." 

Beferring  again  to  1  Daniel,  Neg.  Inata.,  In 
secticKi  193  the  autlior  says: 

"Under  the  statute  it  is  c<Hnpetent  to  show, 
under  a  plea  of  partial  or  total  failure  of  coo- 
sideratioQ.  that  the  purchaser  was  induced  to 
execute  toe  instrument  sued  on  by  false  and 
fraudulent  represmtatlons  of  tbe  seUer  as  to  the 
quality,  quantity,  value,  or  character  of  tb« 
property  which  formed  the  consideration  that 
moved  the  contract,  as  that  is  one  mode  of  show- 
ing a  failure  of  consideration,  aod  the  title  of  a 
person  who  negotiates  commercial  paper  is  de- 
fective when  be  has  obtained  any  signature 
i  thereto  by  fraud,  and  if  tbe  party  so  defrauded 
I  be  relieved  from  liability  thereon,  it  has  been 
I  held  that  such  fraud  makea  such  paper  voidable 
by  all  the  other  persons  who  gigaed  it,  though 
they  did  not  participate  in  and  were  ignorant 
,  of  such  fraudulent  conduct  at  the  time  tbey 
signed  it" 

I  [«1  Now,  under  the  averments  in  the  au- 
I  swer,  It  was  relevant  to  prove  that  In  consld- 
i  eration  that  the  defendant  should  manage  and 


Digitized  by 


etafa) 


HOUGHTON 


r.  BARTOK 


471 


conduct  tbe  business  of  the  corporatiw  be 
was  not  to  become  personally  liable  to  the 
plaintiff  for  the  purchase  price  of  tbe  capital 
stock  Issued  In  defendant's  name,  and  that 
the  i^intlff.  in  order  to  compensate  himself 
tor  the  amount  he  had  advanced  for  that 
stodc  should  recelTe  the  profits  until  he  was 
faUy  repaid  the  purchase  price  of  that  stock. 
Soch  an  agreement,  if  entered  Into,  certainly 
was  not  illegal  nor  onreasonable.  Every 
peraon  who  subscribes  for  corporate  stock 
mast  rely  either  upon  Uie  increase  of  tbe  par 
value  or  price  of  the  stock  or  on  the  dividends 
to  be  derived  from  the  budness  as  compensa- 
tion for  tlie  mmiey  advanced  for  the  stock. 

[5]  If  the  plaintiff,  as  averred  by  the  de- 
fendant, therefore  had  agreed  to  advance  the 
purchase  price  of  tbe  stock  in  consideration 
ttiat  tbe  defendant  should  personally  manage 
and  conduct  the  corporate  business,  and  had 
agreed  to  look  to  the  profits  of  the  business 
to  compensate  himself  for  the  amount  of 
money  he  had  advanced  for  the  stock  which 
was  placed  in  defendant's  name,  he  had  no 
personal  claim  against  tbe  defendant,  and 
there  was  no  consideration  as  between  plain- 
tiff and  the  defendant  for  tbe  note  In  Ques* 
ti«L 

[I]  True,  defendant  has  averred  in  bis  an- 
swer that  i^alntlff  promised  to  advance  ad- 
ditional money  to  carry  on  tbe  corporate  busi- 
ness, and  that  he  would  not  advance  any 
unless  the  defendant  executed  the  note  in 
qnestlMi,  and  such  advancements,  If  made, 
constituted  part  consideration  for  tbe  not& 
We  do  not  know  what  Induced  those  aver- 
meuta  In  the  answer,  aince  from  what  bad 
been  averred  b^re  It  was  Quite  clear  that 
there  was  no  consideration  for  the  note.  We 
say  this  because  the  avermenta  In  the  answer 
are  clearly  to  the  effect  that  plalntifl  had 
twomlaed  to  advance,  any  farther  sums  of 
mmey  that  might  be  necessary  to  conduct 
tbe  business  as  a  part  of  tbe  original  agree- 
ment between  the  parties.  If  that  were  true, 
then  irtaintiff  was  already  bound  to  furnish 
such  an  amount  of  additional  money  as  was 
reasonably  necessary  to  carry  on  the  business. 
Jlb  a  matter  of  law,  therefore,  he  could  not 
impose  new  cimditlcHu  upon  the  defwdant. 
It  is  elementary  that  Where  a  par^  la  al- 
ready bound  to  do  a  particular  thing,  but 
refuses  to  do  It  until  the  adverse  party 
enters  Into  a  new  promise  without  any  addi- 
tl<nal  independent  conslderadon,  the  latter 
promise  Is  not  binding,  since  it  Is  without 
consideration.  If  It  be  assumed,  however, 
that  the  defendant  executed  the  note  in  con- 
sideratlon  that  the  plaintiff  should,  furnish 
additional  money  to  &ary  on  the  business, 
^  it  is  also  averred  in  the  answer  that  the 
plaintiff  utterly  refused  and  failed  to  oinnply 
with  tbfit  iHomisK  The  om^deration  in  that 
respect,  if  It  constituted  sutdi,  therefore  whol- 
ly foiled.  We  may  therefore  view  the  trans- 
actions set  fbrth  in  the  answer  firom  any 
an^e  we  wish,  and  If  the  facts  i^eaded  are 


true,  the  defendant,  and  not  tbe  plaintiff, 
should  prevail.  As  a  matter  of  course  we 
cannot  say  wbether  the  facts  pleaded  are  true 
or  not  true.  All  that  we  now  pass  on  is  that 
the  defendant  liad  the  rlgbt  to  present  the 
evidence  in  support  of  his  averments  to  tbe 
Jury  whose  province  It  was  to  determine 
whether  they  were  true  or  not  true. 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  district  court  of 
Weber  county,  with  directions  to  grant  a  new 
trial  and  to  proceed  with  the  case  In  accord- 
ance with  the  views  herein  expressed;  appel- 
lant to  recover  costs. 

HoCABTT  and  OORFUAN,  JJ.,  concur. 


(49  UUb.  611) 

HOUGHTON  et  aL  v.  BAKTON,   (No.  2W0.) 

(Supreme  Court  of  Utah.   May  7,  1017.) 

1-  Adversk  Possession  «=»70— Hobtilb  Pos- 
session—Sufficiehct. 
Where  J.,  the  purchaser  of  the  north  half 
of  a  lot,  took  possessioD  of  a  strip  which  be  be- 
lieved to  be  such  north  half  and  constructed  a 
dwelling  bouH  thereon,  but  about  the  time  be 
moved  away  a  purchaser  of  the  south  half  of 
the  lot  took  actual  possession  of  such  strip,  col- 
lected rent  from  tbe  tenants,  made  substantial 
and  valuable  improvements,  erected  a  fence,  and 
paid  ail  water  taxes  and  all  taxes,  general  and 
special,  oaseesed  against  the  land  and  the 
improvements  for  13  years,  the  owners  of  the 
north  half  being  assessed  with  no  improvements, 
he  acquired  title  by  adverse  possession,  as  his 
conduct  was  not  only  consistent  with  the  tneorr 
that  he  owned  such  strip,  but  inconsistent  with 
the  theory  Uiat  his  occupation  was  that  of  a 
trespasser  or  as  agent  of  the  owners  of  the  north 
half. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  H  394-414.] 

2.  BOUKDABIKS  ^37(3)— EVinENCB— WBIOHT 
AND  SdFFICMNCT. 

In  an  action  invcdving  a  dispute  as  to  the 
l>oundary  between  the  north  and  south  halves  of 
lot  2  in  a  block  of  four  lots  numbered  from  the 
south,  which  contained  more  land  than  that 
shown  on  the  official  plat  of  the  dty,  wherein 
defendant,  owning  lot  1  and  the  south  half  of 
lot  2,  claimed  that  the  surplus  was  a  part  of  the 
street  bounding  tbe  block  on  the  south  as  origi- 
nally surveyed  and  platted,  evidence  held  to  sup- 
port findings  in  favor  of  defendant's  claim  as 
to  the  location  of  the  line,  and  to  show  that 
plaintiffs  thereby  received  tbe  land  they  bougbLi 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  ii  186-191-1 

3.  Municipal  Coepobations  «»657(2>— Va- 
cation OF  PoBnOM  OF  Stbeet  —  Pbbsons 
Pbejtjdiced. 

The  city  did  not  exceed  or  abuse  its  power 
to  the  prejudice  of  plaintiffs  by  waiving  wtiat- 
ever  title  or  right  it  had  to  such  surplus. 

[Ed.  Note.— For  other  cases,  sec  Municipal 
Corporations,  Cent.  Dig.  ||  722,  1420.] 

4.  Costs  «=>4  —  Statotobt  Paovisions  — 
Stbict  CoNsraucTioN. 

As  costs  were  not  recoverable  at  common  law 
and  the  ri^t  to  costs  is  purely  statutory,  stat- 


■Leland  v.  Bouros,  41  UUb,  125.  125  Pae.  fB2; 
Mover  v.  LangtoD.  37  Utah.  9,  lOB  Pac.  508:  Toud| 
V  Hylaod.  37  Utah.  229,  108  Pac.  11X4;  Binford  V. 
Eccles,  41  UUb.  4G3,  126  Pac.  333. 
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utes  aDthorizfng  them  an  stricUr  construed 
(citios  Words  and  Phrases,  Costs).' 

VEd.  Note.— For  other  cases,  tee  Costa,  C«nt 
T>k.  a  2,  3. 109.] 

5.  Costs  «=>20a— Cost  Bhj#— Time  tor  Fn.- 

INQ  AND  Serving. 
Under  Comp.  Laws  1007,  S  83J50.  providing 
that  the  party  in  whose  favor  judgmeot  is  ren- 
dered and  who  claims  bis  costs  must  deliver  to 
the  clerk  and  serve  upon  the  adverse  party  with- 
in five  days  after  the  verdict  or  nouce  of  deci- 
sion of  the  court  or  referee  a  memorandum  of 
the  items  of  bis  costs  and  necessary  disburse- 
mtaita,  the  filing  and  service  of  the  cost  bill  be- 
fore tbe  entiT  of  the  findimt  and  decree  waa  not 
a  substantial  compliance  with  the  statute,  and 
the  cost  bill  should  have  been  stricken." 

[Ed.  Note.— F<or  othu  caMe,  Me  Costs,  Cent 

Diir .  u  leA-ni,  ttoj 

Appeal  from  Dlatrlct  Court,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

AcUoB  by  John  A.  Hoos^bm  and  another 
against  Lesto:  U.  Barton.  Jud^ent  for  de- 
fendant, and  plaintUb  aiveal.  Affirmed  and 
remanded,  with  dlrectl<»i8  to  modify. 

This  Is  an  action  to  quiet  title  to  a  portion 
of  lot  2,  block  10,  plat  E,  Salt  Lake  City  sur- 
vey, Utah,  Block  19,  of  which  the  land  In 
dispute  forme  a  part.  Is  bounded  on  the  south 
by  Third  North  street,  formerly  called  Plum 
street ;  on  the  north  by  Fourth  North  street, 
formerly  called  Peach  street ;  on  the  east  by 
Wall  street;  and  on  the  west  by  North  Main 
street,  formerly  called  Oak  street.  Block  19, 
aa  platted,  consists  of  a  tier  o(  four  lots. 
The  lots,  commencing  at  the  south  end  of 
the  tier,  are  numbered  1,  2,  3,  and  4.  Ac- 
cording to  the  official  plat  of  Salt  Lake  City, 
filed  April  2.  1&88,  the  width  of  each  of  the 
four  lots  north  and  south  Is  as  follows:  Lot 
1,  6  rods ;  lot  2,  7  rods ;  lot  3,  10  rods,  and 
lot  4,  12«/io  rods.  It  Is  conceded  that  block 
19  In  a  northerly  and  southerly  direction 
contains  oppro-xlmately  52  feet  of  surplus 
ground.  The  defendant  contends  that  the 
52  feet  of  surplus  ground  Is  the  south  end  of 
the  block  and  abuts  on  Third  North  street, 
and  that  the  distance  from  the  north  side 
of  the  street  to  the  north  boundary  line  of 
lot  2  is  approximately  250  feet.  Plaintiffs, 
on  the  other  hand.  Insist  that  the  distance 
between  these  points  Is  198  feet — 12  rods. 
And  they.  In  effect,  claim,  if  we  correctly 
understand  their  position,  that  the  52  feet  of 
surplus  ground  lies  between  the  north  bound- 
ary line  of  lot  2  and  the  south  boundary  of 
lot  4.  That  Is,  lot  3,  which  the  maps  and 
plats  in  evidence  of  block  19  show  to  be  10 
rods  only  In  width  In  a  northerly  and  south- 
erly direction  Is  In  tact  a  little  In  excess  ot 
13  rods  In  width. 

John  A,  Houghton,  one  of  the  plaintiffs, 
testified  Id  part  as  follows: 

"I  owned  the  north  half  of  lot  2,  and  if  there 
was  any  excess  up  there  it  was  either  in  lot 
3  or  we  had  a  quitclaim  deed  to  It  *  *  *  I 
don't  know  where  the  excess  is.  I  said  I  owned 

■Smith  V.  Alfonl.  Rl  Utah.  3M,  88  Pac.  18. 
*  Smith  V.  Alford.  21  Utah,  3«,  88  Pse.  IS. 


evervtfaiDg  between  the  sonth  half  of  lot  2  and 
4.  Where  the  boundaries  of  lot  3  are  I  don't 
know.  If  there  is  slj  excess  in  there  I  claim 
it." 

Plaintiffs  allege  In  their  complaint,  and 
In  thdr  reply  to  defendant's  counterclaim, 
that  they  and  their  predecessors  for  more 
than  7  years  last  past  have  owned  and  pos- 
sessed all  of  the  south  half  of  lot  2  In  said 
block  19,  described  as  follows: 

"Commenciiig  at  a  point  140.25  feet  north, 
28  deg.  8  min.  west  of  the  southwest  comer  of 
lot  one  (1>  in  said  block,  said  southwest  corner 
of  said  lot  one  (1)  being  26.13  feet  east  and  22.5 
feet  north  of  the  present  monument  located  at 
tbe  intersection  of  Main  and  Third  North  streets 
in  Salt  Lake  City ;  runnins  thence  northwest- 
erly along  Main  street  57.75  feet;  thence  east 
parallel  with  Che  south  boundary  line  of  lot  one 
(1)  to  Wall  street;  thence  southeasterly  along 
WsU  street  to  a  point  57.75  feet  northwesterly 
along  said  Wall  street  from  the  northeast  cor- 
ner of  Margaret  L.  Taylor's  land,  and  from  the 
northeast  comer  of  said  lot  one  (1) ;  thence 
west  parallel  with  the  south  boundaiT  of  lot 
one  (1)  to  place  of  beginning." 

D^endanti  In  bis  answer  and  counter- 
claim, among  other  things,  alleges  that  he 
and  his  predecessors,  for  more  than  20  years 
next  preceding  the  commencement  of  this  ac- 
tion, have  owned  and  have  been  in  the  actual 
possession  of  the  following  described  prop- 
erty In  Uock  19,  plat  E,  Halt  Lake  City  sur- 
vey: 

"Commencing  at  a  point  26.13  feet  east  and 
22.5  feet  north  from  the  present  monument  1o* 
cated  at  the  intersection  of  what  la  called  Main 
and  Third  North  streets.  Salt  Lake  City,  Utah, 
running  thence  north  24  dee.  8  min.  west  102.12 
feet;  thence  east  on  a  line  parallel  with  the 
monument  line  on  Q^hird  North  street  aforesaid 
216.78  feet ;  thence  south  30  deg.  11  min.  east 
115.60  feet  to  the  northeast  corner  of  Marga- 
ret L.  Taylor's  land;  thence  west  along  the  north 
line  of  Margaret  L.  Taylor's  land  and  parallel 
with  the  monument  line  on  Third  North  street 
aforesaid  81.55  feet  to  the  northwest  comer  of 
said  Margaret  L.  Taylor's  land ;  thence  south 
75.4  feet  to  tbe  southwest  corner  of  said  Mar- 

?;aret  L.  Taylor's  land ;  thence  west  and  paral- 
el  with  the  monument  line  on  Third  North 
etrect  aforesaid  114.815  feet  to  the  phwe  of  be- 
ginning.'* 

It  Is  further  alleged: 

"That  during  all  of  said  time  defendant  and 
his  predecessors  have  occupied,  cultivated,  and 
improved  said  property  and  have  subjected  the 
same  to  ordinary  use ;  that  they  have  main- 
tained and  protected  the  same  by  substantial  in- 
closures,  and  have  paid  all  the  taxes  that  bare 
been  levied  and  assessed  against  the  same  ae- 
cording  to  law ;  that  such  possession,  during  all 
of  said  time,  has  been  continuous,  perpetual, 
peaceable,  snd  without  interference  or  disturb- 
ance of  any  cbaracter,  and  has  been  open  and 
notorious  and  advene  against  these  plaintlSs 
and  all  the  world." 

He  also  alleges  that  plaintiffs'  cause  of 
action  Is  barred  by  the  provisions  of  Compt. 
Laws  1007,  i  2859,  which  reads  as  follows: 

"No  action  for  the  recoveiy  of  real  property, 
or  for  the  possession  thereof,  shall  be  maintain- 
ed, unless  it  appear  that  the  plaintiff,  his  ances- 
tor, grantor,  or  predecessor  was  seised  or  poe- 
sessed  of  the  property  in  qnestion  within  seven 
years  before  tiie  commencement  of  the  action." 
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On  the  Issues  presented  the  pleadings 
tlie  trial  conrt  made  the  following  findings 
of  ftict: 

"(1)  That  In  1887,  one  Ezra  Jarvis  purchas- 
ed and  received  an  executed  deed,  transferrinft  to 
aaid  Ezra  Jarvia.  the  north  half  of  lot  2,  block 
1ft.  plat  E.  Salt  Lnke  City  survey,  Hitnated  in 
Salt  Lake  couuty,  TTtah  ;  and  the  said  Ezra  Jar- 
via  immediately  took  poenessinD  of  certain  prop- 
erty in  said  block,  and  believed  by  the  said  Ez- 
ra Jarvis  to  be  the  said  north  half  of  said  lot 
and  block,  and  upon  which  said  Elzra  Jarvis 
constructed  a  brick  dwellinx  bouse  consisting  of 
two  rooms. 

"(2)  That  in  about  the  year  1889  one  Hyrum 
Bartun  entered  into  the  possession  of  the  fol- 
lowing described  property  in  Salt  Iiake>county, 
Utah,  to  wit  [describios  the  property  above  men- 
tion<>d  in  defendant's  counterdaiml. 

**(3)  That  upon  the  said  property  described, 
iHMsesaion  of  which  was  taken  by  said  Hyrum 
Barton,  and  near  the  northweat  comer  of  the 
lame,  was  situated  the  paid  brick  house  which 
waa  constructed  by  aaid  Ezra  Jarvis.  That  up- 
on taking  possession  of  the  said  property,  in- 
clnding  the  said  brick  house,  the  said  Hyrum 
Barton  constructed  fences  around  and  indoned 
the  same,  and  that  since  about  tfae  year  1800 
tbt  defendant  herein  and  his  predecessor.  Hy- 
mm  Barton,  have  been  In  the  actual,  open,  un- 
disturbed, peaceable,  and  notoriona  poissession  of 
the  anid  property,  clnimine  the  same  as  owners 
thereof,  and  planted  thereon  rose  bushes  and 
trees,  and  constructed  and  maintained  fences 
thereon  and  constructed  and  maintained  build- 
ings, and  also  the  said  Hyrum  Barton  constnict- 
ed  reservoirs  and  irrigation  ditches  to  be  used 
for  the  purpose  of  irrifrating  the  vegetation  on 
the  said  property  ;  *  *  *  and  that  during  all 
of  said  periods,  and  up  to  the  time  of  the  trial 
of  this  action,  defendant  and  his  predecessors  in 
interest  have  held  continuous,  perpetual,  un- 
di8tnt4>ed.  and  peaceable  possession  of  said  prop- 
erty, and  claim  to  be  the  owners  thereof  as 
arainst  the  plaintiffs  in  this  action  and  all  other 
persons  whomsoever.   •   •  ♦ 

"<5)  That  for  a  period  of  more  than  7  years 
Immediately  precedii^  the  commencement  of  this 
action  the  plaintifTs.  nor  either  of  them,  nor  their 
predeccMora  in  interest,  nor  any  of  them,  at 
any  time,  have  been  seised  or  possessed,  or  in 
possession,  of  the  said  proper^  hereinbefore 
described,  or  any  part  thereof. 

"(7)  That  in  the  year  1899  the  property 
whereon  the  said  hoase  constructed  by  said  Ezra 
Jarvis  was  situated,  and  which  said  land  is 
hereinbefore  specificolly  described,  and  which 
the  said  Hyrum  Barton  was  then  in  possession 
of,  together  with  the  said  honse,  was  assessed 
to  Hyrum  Barton,  and  thereafter  continuously 
and  to  and  including  the  year  1909.  the  said 
property,  together  with  the  said  bouse,  was  as- 
sessed to  Hyrum  Barton,  and  that  he,  the  snid 
Hyrum  Barton,  and  his  successors  in  interest 
paid  the  taxes  on  the  aaid  property  for  each 
and  every  year,  and  remained  in  possession 
hereof,  claiming  to  be  the  owners  thereof. 

•*(St  That  in  the  year  1901  the  said  Hyrum  Bar- 
ton died,  and  that  thereupon  this  defendant,  to- 
gether with  the  other  heirs  of  the  estate,  enter- 
ed into  and  held  possession  of  the  said  property, 
daiming  the  same  exclusively  and  by  right  of 
absolute  ownership  in  fee,  and  paid  all  taxes 
assessed  against  the  same,  including  taxes  for 
seirer,  water  tax,  and  general  tax;  and  that  in 
the  rear  1912  the  defendant  laid  cement  side- 
walks in  front  of  the  said  property,  both  where 
the  same  abuts  on  Wall  street  and  where  the 
same  abuts  on  Main  street 

"(9)  That  the  plaintiffs  are  owners  of  the 
Mrtb  half  of  lot  2  block  19.  plat  E.  Salt  Lake 
<^tr  survey.  Salt  Lake  county,  Utah,  and  that 
tfae  defendant  is  the  owner  and  is  entitled  to 
tts  posseaaUu  of  the  aoath  half  of  lot  2,  aaid 


block,  plat,  and  snrrey,  and  that  the  dividing 
line  between  the  said  properties  should  be  locat- 
ed as  follows:  Commencing  at  a  point  north 
24  deg.  8  min.  west  192.12  feet  from  the  south- 
west comer  of  block  19.  plat  E.  Salt  Lake  City 
survey  as  now  claimed,  and  which  aaid  comer 
of  block  19  is  26.13  feet  east  snd  22^  feet 
north  of  the  present  monument  located  at  the 
intersection  ot  what  is  known  as  Main  and 
Third  North  streets.  Prom  said  point  of  be- 
ginning running  east  216.78  feet  more  or  less 
to  Wall  street  on  a  line  parallel  with  the  monn- 
ment  line  on  Third  North  street  as  now  estab- 
lished.*' 

The  conclnsiona  of  law  and  Oie  decree 
made  and  entered  by  the  coart  are  respooalTe 
to,  and  In  conformity  with,  the  flndlnga  of 
fact 

To  reverse  the  Judgment  plalntiifB  prose- 
cate  this  appeal. 

Booth,  Lee,  Badger  &  Rich  and  I.  B.  Ev- 
ans, all  of  Salt  Lake  City,  for  appellants. 
Stokes  &  Bagley,  of  Salt  Lake  City,  for  re- 
indent 

Mccarty,  J.  (after  stating  the  facts  as 
above).  Numerous  errors  are  assigned  by-  ap- 
pellants, but  we  do  not  think  any  of  them 
contain  sulllclent  merit  to  warrant  discus- 
sion except  those  based  on  the  alleged  insuf- 
flciency  of  the  evidence  to  sustain  the  find- 
ings of  fact  and  the  decree,  and  the  assign- 
ment of  error  directed  to  the  ruling  of  the 
court  denying  appellant's  motion  to  strike 
out  respondent's  cost  bill. 

The  record  shows  that  one  Margaret  Thom- 
as deralgned  title  through  mesne  conveyanc- 
es to  all  of  lot  2  from  Daniel  U.  Wells,  mayor 
of  Salt  Lake  City,  Utah,  who  obtained  the 
patent  from  the  United  States  government 
for  the  lands  covered  by  and  Included  within 
the  aforesaid  plat  E,  Salt  Lake  C^ty  survey. 
The  patent  of  Mayor  Wells  bears  date  June 

1,  1872.  In  the  deed  from  Wells,  and  In  all 
subsequent  transactions  conveying  or  iu- 
eombering  the  north  half  of  lot  2,  as  shown 
by  the  abstract  of  title  in  evidence,  the  prop- 
erty la  described  by  merely  referring  to  It 
as  "the  north  half  of  lot  2,"  etc.  In  fact,  ap- 
pellants. In  their  printed  brief,  say  the  "chain 
of  title  from  the  mayor's  deed  In  1873  to  the 
deed  to  plaintiffs  In  1909,  the  parcel  of  land 
here  Involved,  Is  constantly  designated  as 
-the  north  half  of  lot  2,  block  19,  plat  E,  Salt 
Lake  City  survey.' "  And  the  same  Is  true 
of  the  chain  of  title  to  the  south  half  of  lot 

2,  block  19.  On  June  20.  1887,  Margaret 
Thomas  conveyed  to  Ezra  Jaryls,  by  warran- 
ty deed,  the  north  half  of  lot  2,  hei-eafter  re- 
ferred to  as  the  Jarvis  property.  The  evi- 
dence, without  conBtct,  shows  that  at  the 
time  this  deed  was  executed,  and  when  Jar- 
vis went  In  possession  of  ground  In  block  19 
which  he  believed  to  be  the  land  described  In 
his  deed,  the  south  end  of  block  19,  for  a  dis- 
tance of  6  rods  north  of  Third  North  street 
was  inclosed  by  fence;  that  one  Wablqalst 
was  the  owner  of.  and  resided  on,  the  land 
enclosed,  that  the  balance  of  the  ground  in 
block  19  was  vacant  and  unimproved,  and 
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that  there  were  not  stakes  or  monuments  In- 
tUcating  the  locatifm  of  lot  2  other  than  the 
fence  mentioned.  Solomon  P.  Kimball.  Wahl- 
qulst'a  grantor,  testified  that  he  owned  lots 

1  and  2  in  1375  or  1876;  that  In  1877  he  sold 
lot  1  to  Wahlqulst :  that  at  that  time  there 
were  no  houses,  fences,  or  improvements  of 
any  kind,  In  block  10;  that  he  and  Wahl- 
quist  located  the  bonndarles  of  lot  1 ;  that 
the  sontii  boundary  line,  as  located  by  them, 
was  in  line  with  the  fence  on  improved  prop- 
ertj  on  the  west  side  of  Third  North  street, 
which  was  opposite  lot  1.  He  also  testified 
in  part  as  follows: 

"I  bad  a  plat  with  me  at  that  time:  Lot  1 
was  five  rods  wide  according  to  the  plat.  •  •  • 
In  fixing  flocating]  the  lot  *  *  *  we  took 
no  meaBorements  at  all  from  the  north  side  of 
the  proper^,  or  from  tbe  north  end  of  block  19. 
We  measurad  the  south  side  and  the  west  side." 

On  this  i>oInt  Wahlqulst  gave  evidence 
which  was  substaotlally  the  same  as  that 
given  by  KlmbalL  He  also  testified  that  be 
erected  a  dwelling  house  on  the  prc^rty  in 
1878  and  fenced  It  In  1S79 ;  that  he  erected 
the  fence  on  the  boundary  lines  as  located  by 
him  and  Khtiball  at  tbe  time  be  took  posses* 
slon  of  the  lot ;  that  be  resided  on  tbe  prop- 
erty from  1878  until  1888,  a  period  of  10 
years,  when  he  disposed  of  It  and  moved 
away ;  that  when  he  vacated  the  premises  the 
fence  he  erected  in  1879  was  stlU  there  and 
in  good  condition. 

Jarvls  was  a  witness  for  appellants  and 
testified  In  part  as  follows: 

"We  ascertained  where  the  north  half  of  lot 

2  was  IfNiated  measuring  from  the  south  line 
of  ]ot  I.  I  measured  12  rods  to  the  north  from 
the  southwest  comer.  •  •  •  The  corner  was 
indicated  by  a  fence  which  went  clear  around 
lot  1.  *  *  *  Wahlquist  at  that  time  lived  on 
lot  1.  The  comer  of  that  <M  fence  that  Wahl- 

auist  ^owed  me  as  tbe  comer  of  lot  1  was  in 
le  same  place  as  it  is  now.  •  •  •  We  meas- 
ured from  the  southwest  comer  of  lot  1  as  the 
fence  there  indicated.  We  allowed  S  rods  to 
lot  1  and  then  measured  off  7  rods  more,"  for 
lot  2. 

Jarris  went  in  possession  of  the  north 
half  of  lot  2  as  thus  located  soon  after  tbe 
execntlon  of  the  deed  from  Margaret  Thomas 
to  him.  He  erected  a  brick  dwelling  house 
on  the  property,  and  constructed  a  picket 
fence  on  what  he  claimed  to  be  the  north 
boundary  of  the  lot  commencing  at  a  point 
198  feet  (12  rods)  north  from  the  southwest 
comer  of  tbe  block  running  east,  and  about 
two-thirds  of  the  distance  between  North 
Main  and  Wall  streets.  Jarris  further  testi- 
fied that: 

"No  one  waa  living  on  the  south  half  of  lot 
2  while  I  was  there.  It  was  not  inclosed,  and 
there  were  no  improvements  on  it.  There  were 
no  improvements  of  any  kind  on  tot  2,  except 
what  1  put  there.  *  *  *  All  that  property 
east  and  north  of  me  was  unimproved.  *  *  * 
We  made  some  measurements  as  to  the  location 
of  the  fence  this  morning,  •  •  •  The  12-rod 
measurement  took  us  6  feet  north  of  the  fence 
now  standing  north  of  my  property.  It  is  my 
opinion  that  tbe  fence  as  it  now  stands  is  not 
OD  a  line  with  the  fence  as  I  built  it.  It  is 
about  7  feet  further  to  the  south  than  where  I 
baiUit." 


Jarvis,  on  Slarch  31, 1888,  deeded  the  prop- 
erty to  Morris  R.  Evans,  and  soon  tiiereafti^ 
vacated  the  premises.  Abont  the  time  Evans 
purcdiased  the  Jarvls  pn^rty  one  Hymm 
Barton  purchased  and  moved  onto  lot  1, 
where  be  resided  until  his  death,  which  oc- 
curred In  September,  1901,  a  period  of  about 
13  years.  Evans  was  a  witness  for  appri- 
lants,  and  testified  that  immediately  after  be 
purchased  the  Jarvls  i>roperty  in  1888  be 
rented  It  to  a  man  by  the  name  of  Solomon. 
He  further  testified: 

"If  I  remember  correctly  the  Solomon  rents 
were  paid  to  me,  but  he  waa  behind,  and  I  ju»t 
told  him  to  get  out  My  impression  is  that  be 
went  out  of  tbe  boose.  I^ter  on  Mr.  Barton 
took  tbe  rents.  It  is  possible  that  Mr.  Barton 
may  have  collected  some  of  the  Solomon  rents. 
I  couldn't  say.  *  *  *  1  don't  remember  that 
I  collected  any  after  he  moved  onL" 

On  July  12.  1896.  the  Salt  Lake  VaUey 
Loan  &  Trust  Company,  a  corpcM^tlon.  here- 
inafter called  trust  company,  acquired  the 
legal  title  to  tbe  north  half  of  lot  2,  and  in 
June,  1909,  tbe  trust  company,  by  warranty 
deed,  conveyed  the  property  to  Houston  and 
Bothwell,  appellants  herein. 

While  the  official  map  of  plat  E,  bearing 
date  of  April  2,  1888,  shows,  as  herein  stated, 
block  19  to  be  34*/io  rods  In  length  north 
and  south,  the  evidence,  nevertheless,  shows, 
eliminating  this  map,  that  the  distance  l>e- 
tween  Third  North  and  Fourth  North  streets 
is,  because  of  the  surplus  ground  In  the  blook, 
approximately  37  »/io  rods.  There  are,  how- 
ever, plats,  flies,  of  tlie  city  engineer's  offlcf 
admitted  in  evidence,  one  of  which  bears 
date  of  June  29,  1885,  that  show  tbe  excess 
or  surplus  ground  in  the  block.  It  also  ap- 
pears from  the  tracing  on  some  of  these  maps 
that  this  excess  or  surplus  ground  was  a 
part  of  Third  North  street  as  the  same  was 
originally  platted  and  laid  out. 

On  February  28,  1896,  Hyrum  Barton  ac- 
quired by  deed  the  legal  title  to  the  south 
half  of  lot  2  in  block  10.  The  undisputed  ev- 
idence shows  that  Hyrum  Barton,  from  aiwut 
the  time  he  moved  onto  block  19  until  bis 
death  in  1901,  collected  renta  from  the  dif- 
ferent tenants  who  lived  In  the  Jarvls  house 
during  that  time. 

Matthew  W.  Wilson,  one  of  the  tenants  re- 
ferred to,  was  called  as  a  witness,  and  testi- 
fied in  part  as  follows : 

"I  knew  Hyrum  Barton  in  bis  lifetime.  Dur- 
ing the  snmmer  of  1897.  from  about  *  *  • 
May  until  September  I  rented  from  him.  •  •  • 
The  house  I  lived  in  [referring  to  the  Jarvis 
house]  was  a  small  two- room  brick  house. 
*  *  *  When  I  rented  that  place  1  made  ar- 
rangements with  Hymm  Barton.  •  •  *  When 
I  paid  rent  I  paid  it  to  Mr.  Barton." 

[1]  Hyrum  Barton  not  cmly  collected  rrats 
from  the  tenants,  but  he  took  actual  posses- 
sion of  the  Jarvis  pro^wrty  and  made  sub- 
stantial and  valuable  improvements  tliereoa. 
consisting  In  part  of  a  large  bam,  a  waterlog 
trough,  chicken  wwps,  etc.,  all  of  whi(d»  were 
erected  east  and  southeast  of  the  houses.  He 
also  erected  a  board  tenoo  east  of  tbe  bouse 
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and  extending  north  and  south  across  the 
property  between  the  house  and  the  Improve- : 
luents  mentioned.  He,  at  bis  own  expense, 
laid  and  maintained  a  pipe  line  connecting 
the  bouse  and  yards  with  the  city's  water 
mains  and  supplied  the  bouse  and  premises 
with  water.  And  the  evidence  shows  that 
from  the  year  IDOl  to  and  including  the  year 
1909,  respondent  and  his  predecessors  In  In- 
terest paid  all  water  taxes  assessed  against 
the  property.  The  evidence  also  stiows  that 
he  constructed  water  ditches  which  were 
used  in  irrigating  trees  and  shrubbery  from 
year  to  year  planted  on  the  lot  by  him  and 
members  of  his  family.  During  several  years 
of  this  time  bis  plural  wife  lived  In  the 
house.  The  east  end  of  the  lot  was  used  by 
Bart<Hi  mainly  as  a  yard  for  his  cliickens  and 
domestic  animals,  and  the  bam  and  other 
Improvements  (outbuildings  about  the  yard) 
were  used  for  watering,  feeding,  and  shelter- 
ing them.  The  bam  later  was  "turned  into 
*  *  *  a  carpet,  mattress  cleaning  facto- 
.ry."  and  on  October  25,  1910,  was  destroyed 
by  fire.  We  think  Hyrum  Barton's  entire 
course  of  conduct  relating  to  tlie  Jarvis  prop- 
erty from  the  time  be  acqoired  the  legal  title 
to  the  south  half  of  lot  2,  as  shown  by  the 
great  weight  of  the  evidence,  was  not  only 
consistent  with  tlie  theory  that  he  owned  it, 
but  was  Inctmsistent  with  the  theory  that  his 
occupation  of  the  pr^uises  was  that  of  a 
trespasser,  or,  as  counsel  for  appellants  seem 
to  contend,  as  agent  of  Evans.  In  fact,  the 
evidence  Is  undiluted  that  bis  claim  of  own- 
ership and  possessicm  of  the  groimd  in  blodi 
19,  from  the  north  side  of  Third  North  street 
to  the  fence  line  immediately  north  of  the 
Jarvis  house,  was  so  open  and  notorious  that 
the  entire  premises  were  known,  and  gener- 
ally spoken  of  by  his  neighbors  In  that  vicini- 
ty, as  the  "Barton  property." 

The  record  shows  tbat  from  the  time  the 
trust  company  acquired  title  (July  12,  1898) 
to  the  north  half  of  lot  2  until  It  was  deeded 
to  appellants  (June  1,  1908),  a  period  of 
nearly  10  years,  there  were  no  bouses  or  oth- 
er Improvements  on  block  19  north  of  the 
Janrlg  property.  Tbls  Is  Important,  as  It 
tends  to  sbow  by  whom  the  taxes  assessed 
against  the  Jarvis  ptoj^Tty  during  those 
yeara  were  paid.  Tbe  assessment  rolls  of  Salt 
lAke  county  for  tbe  year  1899,  to  and  In- 
cluding tbe  year  1911,  8hf>w  that  the  south 
half  of  lot  2  was  assessed  to  Hyrum  Barton. 
The  land  was  assessed  at  ¥500  for  eACh  of 
these  13  years,  and  tbe  improvements  were 
assessed  at  from  $135  to  $150  for  each  of  the 
years  to  and  Including  the  year  1909.  No  as- 
sessment was  made  on  improvements  for  the 
year  1910.  For  the  year  1911  tbe  improve- 
ments, designated  "found,"  were  assessed  at 
$1(X>.  The  evidence  shows  that  "found,"  as 
used  in  the  assessment  rolls,  means  "fonnda- 
tlon."  The  evidence  shows  that  in  the  year 
Idll  all  that  remained  of  the  Jarvis  house 
was  the  foundation  and  a  part  of  the  walls. 
DurlDg  tbls  period  of  time  tbe  north  half  of 


lot  2  was  assessed  to  the  trust  company,  and 
at  no  time  during  these  13  years  was  the 
trust  company  asse^ed  for  improvements  on 
any  part  of  lot  2.  We,  therefore,  tblnk  It 
clearly  appears  that  respondent  and  his  pred- 
ecessor, Hyrum  Barton,  not  only  possessed, 
occvipled,  and  claimed  to  own  the  Jarvis 
property  during  tbe  13  years  ending  1911, 
but  paid  all  taxes,  both  general  and  special, 
assessed  against  the  ivoperty  dnring  that 
time. 

Assuming,  for  the  sake  of  argument,  but 
not  conceding,  that  the  boundary  lines  of  lot 
2  are  where  appellants  claim  them  to  be,  few 
cases,  if  any,  can  be  fonnd  where  the  facts 
show  a  more  complete  acquisition  of  title  by 
adverse  possession  than  that  acquired  and 
asserted  by  respondent  in  this  case,  as  shown 
by  the  undisputed  evidence. 

[2]  Moreover,  the  undisputed  evidence 
shows  that  appellants  have  tbe  amount  of 
land,  the  title  of  which  is  not  In  dispute, 
that  their  own  evidence,  testimony,  shows 
they  purchased  in  block  19 ;  and,  should  tbey 
prevail  in  this  action,  tbey  would  be  adjudg- 
ed to  be  the  owners  of  land  whi(±  they  at  no 
time  either  purchased  or  possessed.  Counsel 
for  appellants  seem  to  deny  this.  If  we  cor- 
rectly understand  their  position.  We  tblnk 
the  maps  and  plats  of  block  19,  In  evidence, 
considered  In  connection  with  the  evidence 
of  Houghton,  one  of  the  appellants,  to  which 
we  have  referred,  clearly  sbow  this.  Fur- 
thermore, tbe  ev'ldrace,  without  conflict, 
shows  that  tbe  respondent.  In  the  year  1911, 
at  his  own  expense,  laid  a  cemwt  walk  com- 
mencing at  tbe  southwest  comer  of  block  19 
and  extending  north  along  the  west  side  of, 
and  contiguous  to,  bis  property,  a  distance  of 
192.12  feet,  to  tbe  point  or  place  which  the 
trial  court  fonnd  and  adjudged  to  be  the 
northwest  c<niier  of  the  south  half  of  lot  2. 
From  that  point  he  furtho:  extended  the  ce- 
ment walk  north  224.92  feet,  or  approximate- 
ly 13H  rods,  to  the  point  or  place  which,  ac- 
cording to  tbe  maps  and  plats  In  evidence, 
the  correctness  of  whldi  Is  not  qnestloned,  Is 
tbe  northwest  comer  vt  lot  3.  John  A. 
Houghton,  one  of  the  appellants,  paid  re- 
spondent for  laying  tbe  224.92  feet  of  walk. 

As  we  have  pointed  out,  tbe  record  shows 
that  lot  3,  as  platted,  Is  166  feet  (10  rods),  and 
the  north  half  of  lot  2,  which  Is  south  of  and 
contiguous  to  lot  3,  is  3H  rods  In  width  In  a, 
northerly  and  southerly  direction.  This  ev- 
idence- alone  accounts  for  all  tbe  land  that 
appellants  purchased  and  obtained  a  legal  ti- 
tle to  in  block  19. 

Counsel  for  appellants  In  tbelr  printed 
brief  say  that,  because  respondent  and  bis 
predecessors  in  interest  treated  and  acqui- 
esced in  the  south  line  marked  by  Wahlqulst's 
fence  as  the  south  boundary  of  lot  1,  block 
19,  which  was  established  by  Kimball  and 
Wablquist,  and  which  was  used  as  a  start- 
ing point  by  Thomas  and  Jarvis,  he  ought  not 
now  be  jiermltted  to  say  "that  line  la  furthw 
north."  The  dedstve  question,  however,  ben 
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Involved  la  tbe  location  oi  the  boundary  of  i 
lot  2  with  reference  to  adjoining  properties. 
As  we  have  pointed  out,  tbe  evidence  shows  : 
that  lot  2  on  the  north  Joins  and  is  contlgo-  j 
ous  to  lot  3 ;.  that  not  later  than  1808  Hymm  | 
Barton  went  Into  possession  of  all  of  the  land 
in  block  19  extending  from  Third  North  j 
street  north  to  a  point  on  North  Main  street 
192,12  feet  from  the  southwest  corner  of  the 
block.   Tbe  only  inference  that  can  be  fairly 
drawn  from  the  evidence  Is  that  Hyrum  Bar- 
ton, when  he  acquired  the  legal  title  to  the  | 
south  half  of  lot  2,  either  continued  to  main-  i 
tain  tbe  fence  built  by  Jarvls  north  of  the 
hoase,  or,  about  that  time,  moved  the  fence 
and  reconstructed  It  about  6  feet  nearer  the 
dwelling.   In  either  event  he  evidently  main- 
tained the  fence  where  be  claimed  tbe  divid- 
ing line  between  the  north  half  and  the  south 
half  of  lot  2  to  be.  On  this  point  Jarrla  tes- 
tified In  part  as  follows: 

"My  best  recollectiou  is  that  my  fence  was  12 
or  14  feet  north  of  my  bouse.  *  *  *  X  am 
satisfied  to-iuy  that  this  [tbe  fence]  is  not  built 
on  tbe  same  Ime,  but  that  it  is  moved  6  teet  fur- 
ther south.  This  fence  is  not  on  the  same  line 
as  the  fence  what  I  built  in  1887.** 

Other  witnesses  testified  that  tbe  fence 
at  the  present  time  la  on  tbe  line  where  the 
fence  erected  by  Jarvls  stood.  This  appar- 
ent conflict  In  tbe  evidence  is  nnlmportant, 
because  the  court  held  that  the  dividing  line 
of  the  north  half  and  the  south  half  of  lot  2 
Is  where  the  fence  now  stands.  The  evi- 
dence, what  there  Is  on  the  point,  tends  to 
show  that  most,  if  not  all,  of  tbe  surplus 
ground  In  block  19  was  a  part  of  Third  North 
street  as  the  street  waa  originally  surveyed 
and  platted,  but  was  never  used  by  the  pub- 
lic as  a  street  highway.  That  Is,  this  surplus 
ground  was  a  part  of  the  street  on  paper 
only.  The  more  recrait  plats  made  by  the 
city  of  the  blo<^  show  that  the  diuwialons  of 
lot  1  have  been  oOarged  so  as  to  include  the 
excess  ground. 

[3]  Counsel  for  appellants  contend  that  the 
"city  could  not  do  any  such  act."  If  not, 
why  not?  As  we  have  pointed  out  the  evi- 
dence, without  confilct,  shows  that  respond- 
ent and  his  predecessor,  Hyrum  Barton,  for 
more  than  15  years  (the  great  preponderance 
of  tbe  evidence  shows  20  full  years)  claimed 
to  be  the  owners,  and  were  In  the  exclu^ve 
possesslcHi  of  the  south  end  of  block  19  (ex- 
cept the  southeast  comer  of  tbe  block  refer- 
red to  In  the  pleadings  as  the  property  of 
Margaret  Tsylor)  fr<Mn  ITiird  North  street 
northerly  192.12  feet  to  a  point  a  few  feet 
north  of  the  foundation  of  the  old  Jarvls 
house  on  lot  2.  Moreover,  the  evidence  shows 
that  respondent  in  recent  years,  erected  an 
apartment  house  on  the  ground  which  the 
evidence,  what  there  Is  on  the  point,  tends  to 
show  was  formerly  a  part  of  tbe  street  as  the 
street  was  originally  platted  by  the  city. 
There  is  evidence  tending  to  ahow  that  ap- 
p^nt  HDugbt«m,  in  the  year  1909,  was  ad- 
vised that  the  sniplos  ground  was  onttgnoiu 


to  and  abutted  on  Third  North  street.  On 
this  point  respondent  testified  as  follows: 

"I  bad  a  conversation  with  Mr.  Houghton  re- 
pnrdiriK  the  improvements  in  1000.  •  ♦  •  Mr. 
Houghton  told  me  I  waa  foolish  to  make  im- 
provements on  thcae  premises  because  I  wns  io 
the  xtrect.  He  referred  to  what  Is  dL*signatcd  as 
the  Wahlquist  property.  I  waa  makine  improve- 
ments there." 

Under  these  circumstances  we  are  not  pre- 
pared to  say  that  the  city  exceeded  or  abus- 
ed its  power  to  the  prejudice  of  appellants 
by  waiving  whatever  title  or  right  it  mar 
have  bad  to  the  surplus  ground. 

Tbe  complaint  made  here,  stripped  of  all 
sophistry,  verbiage,  and  redundancy.  Is  tbe 
refusal  of  the  trial  court  to  find  and  adjudge 
that  this  ground,  which  was  formerly  a  part 
of  Third  North  street.  Is  located  In  the  mid- 
dle of  the  blodc  t>etwe«i  lots  2  and  4,  and 
thereby  Increase  tbe  dimensions  of  lot  3  to 
the  extent  of  the  area  of  the  surplus  ground, 
which  tbe  evidence  tends  to  show  la  l:!  rods 
south  of  the  lot  It  Is  too  plain  to  admit  of 
serious  discussion  that  a  Jndgiu«it  in  favw 
of  appellants  would  have  that  effect. 

Counsel  tor  appellants.  In  support  of  their 
contentiwD  that  the  court  erred  In  holding 
that  the  dividing  line  between  the  north  half 
and  the  south  half  of  lot  2  la  north  of  the 
place  where  the  Jarvls  house  stood,  cite  and 
rely  on  the  following  decisions  of  this  court: 
Leiand  v.  Bourne,  41  Utah.  125.  125  Pac.  652; 
Moyer  v.  Lengton.  37  Utah.  9.  106  Pac.  506; 
Young  V.  Hyland.  87  Utah,  229,  108  Pat 
1124:  Bfnford  v.  Eccles,  41  Utah.  453.  126 
Pac.  S33.  We  think  the  doctrine  announced 
in  those  cases,  in  so  far  as  It  Is  applicable  to 
the  facts  ot  this  case,  supports  the  findinKS 
and  Judgment  of  the  trial  court  As  we  have 
pointed  out,  the  evidence,  without  any  sub- 
stantia] conflict,  shows  that  respondent  and 
bis  predecessor,  Hyrum  Barton,  have  been 
in  open  and  undisturbed  possession  of  the 
Jarvls  property  for  approximately  25  years 
next  preceding  the  commencement  of  this  ac- 
tion, and  during  more  than  15  years  of  that 
time,  maintained  a  fence,  or  the  remnants  of 
a  fence,  commencing  at  a  point  192.12  feet 
northerly  from  the  southwest  comer  of  the 
block  to  a  point  about  6  feet  north  of  the  Jar- 
vls house,  and  extending  east  almig  the  north- 
em  boundary  line  ot  the  Jarrla  propoty  tor 
about  80  feet 

Tbe  court's  findings  of  fact  and  eonduidons 
of  law  and  decree  were  filed  and  entered  De- 
cember 1,  1915.  Respondent  filed  his  cost 
bill  November  23.  1915.  eight  days  before  tbe 
finding  and  decree  were  entered.  Appellants 
moved  the  court  to  strike  the  cost  bill  on  the 
ground  that  it  was  prematorely  filed  and 
served.  The  court  denied  the  motion.  Tin 
order  of  the  court  dmyliic  the  motlwi  Is 
signed  as  error. 

[4]  Coeta  were  not  recoverable,  In  fact  were 
nnknown  at  common  law.  The  rl^t  there- 
fore, to  tax  and  recover  costs  In  an  actloa 
or  proceeding  is  purely  statutory.  11  Cyc. 
24;  SEkicy.  PLftPr.  106;  TILaUTSL;  S 
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Words  and  Phrases,  1633;  Price  et  al.  v. 
Garland,  5  N.  M.  9S,  20  Pac.  182;  Smith  t. 
Alford,  31  Utah,  346,  88  Pac.  16.  Costs  being 
unknown  at  common  law,  statutes  authoriz- 
ing them  are  strictly  construed.  Cliapin 
Broder.  16  Cal.  403;  Rell  v.  Superior  Court, 
150  Cal.  31,  87  Pac.  1031 ;  Selllck  v.  De  Car^ 
low,  93  Cal.  644,  30  Pac.  795;  State  T.  Dis- 
trict Court  33  Mont.  531,  85  Pac.  367  ;  7  B.  C. 
L.  782;  5  Ency.  Pi.  &  Pr.  111. 
[5]  Comp.  Laws  1907,  f  3350,  provides: 

"The  party  in  whose  favor  judgment  is  render- 
ed, aod  who  claims  his  costs,  must  deliver  to  the 
ciprk,  and  serve  a  copy  upon  the  adverse  party, 
withio  five  days  after  the  verdict  or  notice  of 
the  decision  of  the  court  or  refereSt  or,  if  the 
entry  of  the  judgment  on  the  verdict  or  decision 
be  stnjed,  then  before  such  entry  is  made,  & 
memorandum  of  the  items  of  bis  coata  and  nec- 
essary disbursements  in  the  action  or  proceed- 
ing." 

The  statutes  of  California  (Falrall's  Code 
of  CiT.  Proc.  I  1033)  and  also  the  Montana 
fltatates  (section  7170.  Code  Civ.  Proc  1907). 
providing  for  the  recovery  of  costs  In  dvll 
actions,  and  the  provisions  of  the  Utah  stat^ 
nte  herein  set  forth,  are  Identical.  In  Chap- 
In  V.  Broder,  supra,  the  Snprone  Court  of 
California  says: 

"The  recovery  of  costs  Is  a  matter  regulated  ex- 
clusively by  statute,  and  the  mode  pointed  out 
for  that  purpose  must  be  itrietiy  pursued." 

In  the  case  of  Selllt^  De  Oarlov,  above 
cited,  the  cost  bill  was  filed  fotir  days  before 
the  dcdslon,  and  the  CalUomla  court.  In  that 
case,  held  that  the  trial  court  erred  In  deny- 
ing a  motlm  to  strike  oat  the  cost  bllL  The 
Supreme  Court  of  Sfontana,  In  the  case  of 
State  v.  District  Court.  33  Mont  B33,  8B  Pac. 
868,  says: 

"Costs,  as  costs,  are  allowed  only  by  statute, 
and  can  be  collected  only  by  the  method  iminted 
out  by  tlie  statute  [citing  sutborities].  When, 
therefore,  the  party  claiming  coats  has  failed  to 
claim  them  as  directed  bv  the  sUtute,  his  right 
to  them  has  not  attached,  and  the  court  has  no 
other  fioww  In  the  premises  than  to  strike  out 
and  disallow  them  on  motion  of  the  advene  par^ 
ty." 

This  doctrine  la  approved  by  this  court  In 
the  case  of  Smith  v.  Alford,  st^ra.  In  that 
case  the  present  Chief  JosUce,  qteoUng  for 
the  court,  says: 

"Costs  are  a  creature  of  the  statute  merely, 
and  the  Legislature,  who  alone  has  the  power  to 
grant  them,  may  likewise  impose  the  conditions 
upon  which  they  are  to  be  allowed." 

One  of  the  condltlcMis  Imposed  by  statute 
In  this  state  in  cases  this  kind  where  the 
entry  of  the  Judgment  is  not  stayed  is  that 
the  cost  bill  "must  be  delivered  to  the  clerk" 
and  a  copy  served  "upon  the  adverse  party 
within  five  days  a.tter  the  •  ♦  •  notice  of 
the  decision  of  the  court"  In  the  case  at 
bar  this  was  not  done,  but,  on  the  contrary, 
the  cost  bill  was  fllM  and  served,  as  stated, 
eigbt  days  before  there  was  a  decision  or 
Judgtnent  in  the  case.  This  was  not  a  com- 
pliance, or  a  substantial  oomi^lance,  with  the 


reqnlrments  of  the  statute.  The  trial  court, 
therefore,  erred  in  denying  the  motion  to 
strike  ont  the  cost  bill. 

For  the  reasons  stated,  the  Judgihent  Is  af- 
firmed on  the  merits.  The  cause,  however,  la 
remanded,  with  directions  to  the  lower  court 
to  modify  the  judgment  by  disallowing  the 
costs  -  taxed  by  respondent  Each  part7  to 
pay  his  own  cost  on  this  appeaL 

COItFMAN,  J.,  concurs. 

FRICK,  C.  J.  (concurring*.  Appellants 
counsel  vigorously  assail  the  findings  of  fact, 
and  insist  that  they  are  not  supported  by  the 
evidence.  They  further  contend  that,  In 
view  that  this  is  an  equity  case  in  which  we 
have  the  power  to  make  or  direct  findings, 
we,  In  view  of  all  the  evidence,  ^ould  make 
or  direct  findings  In  favor  of  appellants, 
peaking  for  myself,  I  must  concede  that  the 
evidence -In  this  case,  on  some  of  the  ques- 
tions Involved,  Is  not  conclusive  either  way. 
The  rule  In  thU  lurlsdictlcHt  Is,  however,  firm- 
ly established  tnat  every  presumption  Is  In 
favor  of  the  findings  and  Judgment,  and  In 
equity  cases  as  In  law  cases  that  presumption 
prevails  until  It  Is  overcome  by  something 
appearing  to  the  contrary  In  the  record  of  the 
proceedings  brought  to  this  court.  In  other 
words,  Uie  burden  of  showing  that  the  findings 
and  judgment  are  wrmig,  rests  upon  the  ap- 
pellant and  unless  he  makes  It  appear  with 
reasonable  clearness  that  the  findings  and 
Judgment  are  wrong,  or  against  law,  be  must 
finll.  As  pointed  out  by  Mr.  Justice  Mc- 
Carty  in  this  case,  what  the  result  should  be 
largely  turns  upon  the  question  of  to  which 
of  the  parties  should  be  awarded  the  surplus 
ground  contained  In  block  19.  While,  as  I 
said  before,  the  evidence  Is  not  conclusive,  yet 
I  think  the  respondent's  evidence  Is  more  In 
accord  with  the  court's  findings  and  Judg- 
ment and  hence  the  conclusion  reached  by 
my  Aasodatea  la  right   I,  therefore^  concur. 


(41  vtMh.  my 

PBOTO  CTTT  V.  PROVO  MEAT  ft  PAOK- 
INO  CO.   (Na  S016.) 

(Supreme  Court  ot  Utah.  May  6,  1917.) 

1.  Licenses  «=»1— "L«snbb  Tax"*— "OcoUpa- 
TioK  Tax." 

A  license  tax  is  based  on  the  police  power  of 
the  state  to  regulate  or  prohibit  a  particular 
businees,  and  not  to  raise  revenue,  while  am 
occupation  tax -Is  primarily  intended  to  xalse 
revenue. 

[Ed.  Note.— For  other  eases,  see  Ijicenses, 
Cent  Dig.  {  1. 

For  other  definltkms,  see  Words  and  Phrases, 
Elrst  and  Second  Series,  License  Tax;  Oeciva- 
tion  Tax.} 

2.  Licenses  «=>16(5)— "Botchto.'* 

In  Omp.  LawB  1907,  |  206x86  (Laws  191C, 
c  100),  empowering  cities  to  licenae,  tax,  and 
r^ulate  the  business  conducted  by  mwcbants, 


>rar  otlMT  easts  u*  aam*  topio  and  KBT-HUKBEB  In  all  KCT-Humbmd  DInsta  saA  ladesw 
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butchers,  etc.,  the  word  "butcber"  Includes  the 
occupation  of  a  retail  meat  dealer. 

II::d.  Note.— For  other  cases,  see  licenBea, 
CfQt.  Dig.,  i  37. 

For  other  definitions,  see  Words  and  Phrases, 
Butcher.] 

3.  Licenses    «s9iJ(13)  —  iteouUTioir  or 

II  UTCl't  ERS 

Under  Comp.  Laws  1907,  f  206x43  (Laws 
1915,  c.  100),  onpowering  cities  to  proviae  for 
the  place  and  manner  of  sale  of  meats,  the  city 
has  power  to  impose  a  license  tax  upon  retail 
meat  dealers. 

[Ed.  Note.— For  other  cases,  see  Ltoenaes, 
Cent  Dig.  H  6»  6.] 

4.  LiCERSEa  ^»6(2)— REGUi^Tioif  or  Butch- 
ers. 

Where  power  is  conferred  to  regulate  a  par- 
ticular business  or  callinK,  the  power  to  license 
is  included  within  the  power  to  regulate. 

[Ed.  Note.— For  other  cases,  see  licenses, 
Cent  Dig.  ||  5,  6.} 

5.  LiOENSES  «=>6(13)— Double  Taxation. 

Under  Comp.  Laws  1007,  {  206,  as  to  regu- 
lation and  taxation  of  merchants,  it  .is  within 
the  power  of  a  city  to  impose  a  general  mer- 
chant's license  tax  ii^n  one  who  is  ennsRed  in 
a  eeo»al  merchandisinc  business,  indoding  the 
sale  of  meats,  and  further  to  impose  a  license 
tax  upon  his  business  of  selling  meat. 

[Ed.  Note.— For  other  cases,  see  liecmsfls, 
Cent.  Dig.  SS  6.  6.] 

Appeal  from  District  Court,  Utah  Coauty ; 
A.  B.  Morgan,  Judge. 

The  Provo  Meat  &  Packing  Company  was 
convicted  of  selling  fresh  meat  wltbouC  a 
license,  and  It  appeals.  Affirmed. 

Jacob  Evaus,  of  Salt  Lake  City,  for  appel- 
lant Jacob  Coleman,  of  Provo,  for  respond- 
ent 

FRICE:.  C.  J.  The  defendant,  a  corpora- 
tion, was  diarged  with  carrying  on  "the 
business  of  selling  fresh  meat  at  retail  and 
wholesale"  In  the  city  of  Provo  "without 
having  first  taken  out  and  procured  the  mu- 
nicipal permit  and  license"  required  by  the 
ordinance  of  said  city.  Tbe  defendant  was 
convicted  by  the  dty  justice  of  the  peace.  It 
aivealed  to  the  district  court  of  Utah  coun- 
ty where,  upon  the  stipulation  of  facts  here- 
inafter set  forth,  it  was  again  convicted,  and 
now  presents  the  record  on  appeal  to  tills 
court 

The  stipulated  facts,  omitting  the  formal 
parts,  in  substance,  are: 

That  the  city  of  Provo  had  theretofore  duly 
passed  two  ordinances  both  of  which  were  in 
force  when  the  action  was  commenced,  copies 
of  which  are  attached  to  the  stipulation  of  facts 
and  will  be  bereinaCter  referred  to ;  "that  the  de- 
fendant, on  the  12th  day  of  April,  191$,  and 
for  a  ton^  time  prior  thereto,  was  engaged  in 
and  carrying  on  business  on  Academy  avenue,  a 

Sublic  street  of  said  I'rovo  City;  that  in  con- 
ucting  said  busine^,  the  said  defendant  car- 
ried for  sale  and  sua  a  general  stock  of  mer- 
chandising, including  fresh  meats  at  retail  and 
wholesale,  fish,  green  groceries,  fruits,  vegeta- 
bles, canned  goods,  cheese,  bread,  butter,  eggs, 
soda  water,  and  other  articles  of  food,  and  in 
connection  therewith  and  as  a  part  thereof  said 
defendant  carried  for  sale  and  sold  hardware 
and  other  articles  of  general  household  useful- 
ness ;  that  said  business  was  carried  on  as  one 


general  business,  in  one  building,  with  only  one 
front  entrance,  and  under  one  general  manage- 
ment: that  the  money  derived  from  the  sale 
of  the  various  articles  hereinbefore  mentioned 
was  deposited  in  one  general  account  to  the 
credit  of  the  said  defendant,  nai  the  said  busi- 
ness, although  different  articles  of  merchandise 
were  sold,  was  carried  on  and  conducted  as  one 
general  business,  but  said  defendant  does  not 
slaughter  within  said  city;  that  the  said  de- 
fendant before  carrying  on  said  business,  to  wit, 
on  March  3,  1916,  as  aforesaid,  procured  from 
the  said  plaintiff  a  general  merchant's  license 
for  the  year  1016  nnder  the  provisions  of  tbat 
certain  ordinance  of  said  Provo  City  a  copy  of 
which  is  hereto  attached  and  marked  'Exhibit 
A,'  which  said  license  was  in  full  force  and 
effect  on  tfae  said  12th  day  of  April.  A.  D.  1015 ; 
that  said  business  was  being  carried  on  and  con- 
ducted in  the  manner  aforesaid  by  the  said  de- 
fendant on  the  said  12th  day  of  April,  1016, 
without  first  procuring  a  license  from  said  Provo 
City  to  sell  fresh  meat  at  retail  and  wholesale 
as  provided  In  that  certain  ordinance  of  Provo 
City  passed  on  the  25th  day  of  Marcb,  1015.  a 
copy  of  wbicb  is  hereto  attached  and  marked 
'Exhibit  B*;  that  the  said  defendant,  on  said 
12th  day  of  April,  1015,  and  at  all  times,  was 
ready,  able,  and  willing  and  offered  to  pay  the 
plaintiff  for  a  city  license  eitlier  under  the  pro- 
visions of  Exhibit  A  or  B,  as  said  I'rovo  City 
may  elect,  but  said  city  refused  to  allow  said 
defendant  to  carry  on  his  said  business  in  the 
manner  bereinbefore  stated,  unless  the  said 
defendant  would  take  out  and  pay  a  city  license 
under  the  provisions  of  both  of  said  ordinances, 
which  the  defoidant  refused  to  do." 

One  of  the  ordinances  provided  tor  a  tax 
on  merchants  who  carried  on  business  in 
Provo  City.  The  stocks  of  merdiandlse  were 
divided  into  22  classes,  ranging  from  9200, 
the  lowest,  Co  $500,000,  and  over,  the  highest. 
Those  merdiants  who  carried  a  stock  of 
merchandise  in  excess  of  $500,000  constitut- 
ed the  first  class,  and  were  required  to  pfty 
an  annual  tax  of  $400.  ^lose  who  carried 
a  stock  In  excen  of  $400,000  constituted  tlie 
second  class,  and  were  required  to  pay  an  an- 
nual tax  of  $360,  and  so  on  down  to  the 
merdiant  who  carried  a  stock  of  $200,  who 
was  reqtilred  to  pay  an  annual  tax  of  $10. 
Ttie  ordinance  was,  in  all  respects,  like  the 
one  passed  on  by  this  court  in  the  case  of 
Salt  Lake  City  v.  Christensen  Co.,  34  Utah. 
38,  96  Paa  623, 17  li.  R.  A.  (N.  S.)  888.  Tbe 
ordinance  imposing  the  foregoing  tax  contain- 
ed the  following  provision: 

"A  merchant  Is  one  whose  buBinoss  Is  to  buy 
and  sell  merchandise  for  gain  or  profit,  but  a 
merchant's  license  thall  not  include  a  butcker*M 
or  meat  market  Itcente.  nor  authorige  th^  U- 
coMce  to  hug  or  tell  meats,  other  than  eaitned  or 
cured"  (Italics  ours.) 

Tbe  ordinance  directly  In  question  here, 
and  under  which  appellant  was  convicted, 
so  far  as  material,  reads: 

"It  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  engage  in  the  business  of  slaugh- 
tering, .slaughtering  and  selling,  or  selling  fresh 
meat  at  wholesale  or  retail  within  the  corporate 
limits  of  Provo  City,  Utah,  without  first  making 
application  for  and  procuring  a  permit  and  li- 
cense Bo  to  do,  as  berdn  provided. 

The  ordinance  provides  for  a  license  fee  of 
from  $15,   the  lowest,  to  $35,  the  hlgheert:. 
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The  appellant  was  required  to  pay  a  license 
leo  or  tax  of  $35. 

We  have  referred  to  the  foregoing  ordi- 
nances for  the  reason  that  appellant's  coun- 
sel Insists  that  the  city  of  Provo  can  reqalre 
his  client  to  pay  a  tax  under  only  one  of 
said  ordinances,  and,  In  view  that  It  had 
rtqnired  It  to  pay  under  the  merchants'  or- 
(lioance,  the  city  cannot  require  payment  un- 
ier  the  meat  dealers'  ordinance.  We  shall 
ivfer  to  this  objection  again  hereinafter. 

Onr  Constitution  (article  13,  {  12)  provides: 

"Nothing  in  this  Constitution  ehall  be  con- 
itrued  to  prevent  the  LegiBlature  from  provid- 
ing  a  stamp  tax,  or  a  tax  based  on  income,  oc- 
eapatioa,  Ucenses  or  franchises." 

11]  As  pointed  out  In  the  case  of  Salt  Lake 
City  T.  Christensen  Co.,  supra,  the  merchant's 
ordinance  Imposes  a  tax  which  is  In  the  na- 
ture of  an  occupation  tax  rather  than  a  li- 
cense tax  or  license  fee.  The  term  "occupa- 
tion tax"  Is,  however,  sometimes  also  ap- 
plied to  a  license  fee  or  license  tax,  and  thus 
fiome  confusion  has  at  times  arisen  concern- 
ing the  meaning  of  the  two  terms.  Properly 
speaking,  a  license  fee  or  a  license  tax  comes 
within  and  is  based  upon  the  police  power  of 
the  state  to  regulate  or  to  prohibit  a  par- 
ticular business.  Such  a  fee  or  tax  Is  pri- 
marily intended  to  regulate  a  particular 
calling  or  business,  and  not  to  raise  revenue, 
while  an  occupation  tax  Is  primarily  Intend- 

to  raise  revenue  by  that  method  of  .taxation. 
Oor  statute  (Comp.  Laws  1907,  $  206x86),  as 
amended  by  Laws  Utah  1015,  ICS,  confers 
power  upon  the  cities  of  this  state — "to  raise 
revenue  by  levying  and  collecting  a  license 
fee  or  tax  on  any  private  corporation  or  busi- 
ness within  the  limits  of  the  city  and  regu- 
Ute  the  same  by  ordinance.  All  such  license 
fees  and  taxes  shall  be  uniform  in  respect* 
to  the  class  upon  which  they  are  imposed." 
In  subdivision  38,  §  206,  supra,  after  pro- 
riding  for  the  licensing  of  various  occupa- 
tions, callings,  and  businesses,  it  Is  also  pro- 
vided that  cities  shall  have  the  power  "to 
license,  tax,  and  regulate  the  business  con- 
ducted by  merchants,  retailers,  shop  and 
store  keepers,  butchers,  druggists,"  etc.,  and 
subdivision  43  of  the  same  section  also  con- 
fen  power  upon  cities  "to  provide  for  the 
place  and  manner  of  sale  of  meats,  poultry, 
Ash,  butter,  cheese,  lard,  vegetables,  and  all 
otbv  provlsloiu,  and  regulate  the  s^ng  of 
the  same." 

[2]  Appellant's  counsel  contends  that  nei- 
ther one  of  the  provlsiona  to  whtdb  refer- 
ence has  Just  been  made  confers  power  upon 
the  dty  of  ProTO  to  impose  the  license  fee 
or  tax  In  question  here.  He  contends  that 
SiB  client  does  not  come  within  the  term 
"bntcbers,"  and  that  such  a  power  Is  not 
conferred  In  subdivision  44  aforesaid.  While 
It  is  true  that,  in  some  cases.  It  has  been 
bdd  that  meat  dealers  are  not  Included  with- 
in the  term  'Tjutcher"  or  "butchers"  In  a 
license  gtatnte,  yet  In  other  cases  it  is  held 
tibat  tbe  term  "bntdier  atu^,"  indndes  meat 


dealers.  In  Wiest  v.  LuycndyU,  73  Mich.  661, 
41  N.  W.  839,  the  Supreme  Court  of  Michigan 
held  that  the  tenns  '"butcher  shop"  and  "meat 
market"  were  commonly  used  as  synonyms. 
In  6  Cyc.  261,  It  is  said  that  the  word  "butch- 
er" *'may,  and  often  does,  Include  the 
person  who  cuts  up  and  sells  the  meat"  In 
1  Stroud's  Judicial  Dictionary  ([Eng.]  2d  Ed.) 
2:)9,  it  ts  said: 

"The  business  of  a  'botcher*  is  carried  on 
within  the  meaning  of  a  restrictive  covenant  if 
raw  meat  be  sold  on  the  prcniiscs  though  the 
animals  be  slaughtered  elsewhere;  and  bo  the 
exposure  of  pork  ment  for  Bale  is  carrying  on  the 
business  of  'pork  butcher.'  " 

[3]  In  Green  v.  SUte,  56  Ark.  386,  19  S.  W. 
1055,  the  term  "butcher  shop"  was  held  to 
Include  a  place  where  meats  were  sold,  al- 
though the  animals  from  which  the  meat 
was  obtained  were  slaughtered  elsewhere. 
While  it  Is  quite  true  that  the  occupation  of 
a  butcher  Is  mentioned  In  the  statute  we  have 
quoted,  yet  we  think  that  term  also  Inclodes 
a  dealer  in  meats.  Such  is,  no  doubt,  the 
modem  application  of  the  term.  But  even 
though  It  be  assumed  that  the  appellant  Is 
not  Included  within  the  term  "butchers"  In 
the  statute  we  have  quoted,  yet  its  business 
is  clearly  Included  within  subdivision  43,  i 
206,  supra,  which  we  have  quoted  in  full. 

[4]  Counsel,  however,  insists  that  that  sub- 
division only  provides  for  the  place  and  man- 
ner of  sale  of  meats,  etc.  The  contention 
is  not  tenable.  The  statute  as  clearly  pro- 
vides for  the  regulation  as  It  does  for  the 
place  and  manner  of  sale  of  meats.  Where 
power  Is  conferred  to  regulate  a  particular 
business  or  calling  the  power  to  license  Is 
Included  within  the  power  to  regulate.  In 
3  McQuilllu,  Mun.  Corps.,  {  089,  the  author 
says: 

"The  prevailing  role  is  that  under  power  to 
regutaie,  the  municipal  corporation  may  licenee 
and  charge  a  reasonable  fee,  to  cover  tbe  expense 
of  regulation,  eBpecially  concemiog  tboee  occu- 
pations wherein  regulation  and  supervision  ap- 
pear necessary  or  desirable  for  the  public  good. 
Thus,  under  power  given  the  city 'to  provide  for 
the  inspection  and  to  regulate  the  sale  of  meats, 
power  to  tax  for  revenue  tlie  occupation  of  sell- 
ing them  is  not  given,  but  such  fees  and  charges 
as  are  necessary  to  cover  the  cost  of  inspection 
and  police  supervision  may  be  imposed." 

Now,  we  have  pointed  ont  that,  under  onr 
Constitution,  both  an  occupation  tax  and  a 
license  fee  or  tax  may  be  Imposed.  We  htfve 
also  shown  that  the  Legislature  of  this  state 
has  clearly  conferred  both  the  power  to  Im- 
pose an  occupation  tax  for  revenue  purposes 
and  to  impose  a  license  fee  or  tax  for 
the  purpose  of  regnlatlOD  under  the  police 
power,  and  hence  the  objection  of  want  of 
power  must  falL 

[5]  No  lawyer,  we  think,  will  question  the 
necessity  of  regulating  the  sale  of  fresh 
meats.  Nor  will  any  lawyer  in  this  day  and 
age  deny  that  tbere  Is  a  clear  distinction  be- 
tween the  right  to  raise  revenne  by  taxing 
occupations  and  tbe  right  to  Impose  a  li- 
cense tee  or  so-called  license  tax  for  the 
purpose  of  •'regulating**  a  particular  business 
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or  calltng.  The  courts,  we  think,  all  hold 
that  where  the  purpose  ot  the  ordinance  or 
Rtatute  ts  to  regulate,  under  the  police  power, 
the  amount  of  the  license  fee  or  tax  most 
be  reasonable,  and  may  not  exceed  the  rea- 
sonable cost  of  preparing  and  Issuing  the  li- 
cense and  the  reasonable  expenses  of  In- 
spectlon  and  supervision.  In  this  case  we 
are,  however,  relieved  from  the  duty  of  pass- 
ing upon  the  reasonableness  of  the  fee  or  tax 
in  question,  since  counsel,  at  the  hearing, 
admitted  that  the  amount  Imposed  was  not 
unreasonable.  Counsel,  however,  farther 
contends  that,  inasmuch  aa  the  appellant  baa 
paid  tSxe  amount  of  the  tax  demanded  from 
it  under  the  merchant's  ordinance,  for  that 
reason  it  cannot  also  be  reqnired  to  i>ay  un- 
der the  meat  dealer's  ordinance.  In  that 
nmnection  It  is  argned  that  the  dty  Is  mere- 
ly attempting  to  wilt  up  appellant's  business 
into  distinct  parts  or  elements  and  to  tax 
each  part  separately.  In  sunwrt  ot  the 
argument  counsel  cites  and  relies  on  what 
la  said  by  the  author  In  3  McQuIUln,  Mun. 
Corps.,  S  1003,  which  reads  as  follows: 

"A  municipal  corporation  cannot,  b;  ordi- 
nance, under  the  delegated  general  power  to  tax 
privileges,  segregate  the  several  elementa  of 
right  that  accrue  to  the  citizen  under  one  tam- 
able privilege,  as  recognized,  defined  sod  declar- 
ed bj  law,  and  tax  each  of  such  elcmenti  as  a 
separate  and  diatinct  privilege  of  its  own  crea- 
tion, as,  for  example,  07  tUvidinif  sevtral  print- 
teget  into  mang  and  requiring  eeparate  Ucentet 
to  sell  special  articles  which  necessarily  belong 
to  one  legal  privilege,  and  which  the  law  per- 
mits to  be  sold  under  one  license.  To  express 
the  rule  in  other  words,  power  to  impose  a  li- 
cense tax  upon  a  buuness  does  not  authorise  a 
divisiffli  of  the  bosiness  Into  its  constituent  ele- 
ments, parts,  or  incidents,  and  levy  a  separate 
tax  on  each  or  any  element,  part,  or  incident 
thereof." 

In  the  case  at  bar  appellant.  In  Its  general 
stock  of  merchandise,  has,  however,  also  in- 
cluded several  articles  which  are  usually  rec- 
ogulzed  as  falling  within  the  power  to  reg- 
ulate as  a  distinct  right  and  quite  apart 
from  the  right  of  imposing  an  occupation 
tax.  SupiHise  the  appellant  concluded  to  add 
to  its  general  stock  of  merchandise  large 
or  considerable  quantltlefl  of  exptoaiveo,  such 


as  gun  or  ^nt  powder,  or  dynamite,  to- 
gether with  other  explosives,  and  that  all  of 
those  had  been  included  In  the  value  of  Its 
etodi  of  merchandise  under  the  mercbant'a 
ordinance,  could  it,  nevertheless,  succeeafulty 
contend  that  Provo  dty  could  not  require 
It  to  pay  a  fee  for  a  license,  or  permit,  to 
deal  In  and  sell  such  explosives?  True,  such 
explosives  are  inherently  dangerous,  but  that 
fact  does  not  affect  the  power  to  regulate, 
but  merely  the  degree  or  extent  of  r^ulatloo. 
While  explosives  affect  the  public  safety, 
meats,  and  especially  fresh  meats,  all  know, 
may  seriously  affect  the  public  health.  In 
this  day  and  age,  and  especially  in  cities  and 
towns,  it  is  quite  as  necessary  to  regulate  the 
one  as  the  other.  It  is  apparent,  therefore, 
that  to  require  a  merchant  to  pay  a  license 
for  the  privilege  of  dealing  In  fresh  meats 
In  no  way  affects  the  city's  right  to  impose 
an  occupation  tax  upon  his  stock  of  me^ 
chandise,  Including  his  meats.  Ttn  license 
fee  is  Imposed  to  defray  the  cost  and  ex- 
penses of  issuing  the  license  and  of  in- 
spection and  general  supervision.  That  is 
□ot  double  taxation  in  any  sense.  Neither 
Is  it  dl\-tdlng  or  splitting  the  business  into 
separate  parts  or  distinct  elements.  More- 
over, a  mere  cursory  reading  of  the  cases  dt* 
ed  by  Mr.  McQuUUn  in  support  ot  the  text 
we  have  quoted,  namely,  Ue  Sims.  40  Fla, 
432,  26  South.  280,  Canova  v.  Williams,  41 
Fla.  609,.  27  South.  SO,  and  Southern  Express 
Co.  V.  Bose  Ca,  124  Ga.  681.  63  S.  B.  185, 
6  Ia  R.  A.  (N.  S.)  619,  will  at  once  disclose 
that  the  license  fee  In  question  here  Is  clear- 
ly distinguishable  from  the  license  taxes 
which  were  sought  to  be  enforced  In  those 
cases.  The  question,  therefore,  la  not  one 
of  power  to  impose  and  enforce  tbe  tax  in 
rfiuestlon.  but  It  Is  one  of  policy,  with  regard 
to  which  this  court  has  00  power  to  speak. 

The  objections  urged  by  appellant's  counsel 
are  therefore  without  merit,  and  the  :]udg- 
ment  should  be  affirmed,  with  costs  to  re- 
spondent Such  is  the  order. 

UcCABTZ  and  OOBFMAN,  JJ.,  ooDCOfw 
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HUBBEIJ:^  t.  FORSYTH  et  al.  (No.  13781.) 
0ai>reme  Court  of  WeshloEton.  June  7.  1917.) 

t  Appeal  and  Ebbob  «=9l73(5)— Scbmissior 

or  Issue  Not  Pleaded. 
Jn  an  action  for  damages  b7  the  assignee  of 
1  lumber  company  against  its  remote  grantors 
because  of  failure  of  the  title  on  wbich  the  lum- 
ber company  had  based  its  right  to  a  coudcmDa- 
tioD  fund  under  the  warranty  deed  from  the 
frantors,  where  defendants  pleaded  delivery  of 
tbe  deed  to  the  lum^ter  company,  and  that,  at 
the  time  of  commencement  of  the  oondemoation 
proc-eedings,  the  lumber  company  was  the  owner 
of  the  land  in  fee  simple  by  mesne  conveyances, 
ud  further  pleaded  that  the  final  award  of  the 
coDdemnation  fund  to  third  persons  was  tft>t  due 
to  any  infirmity  In  the  title  of  the  lumber  com- 
pany, defendants  will  not  be  heard  in  the  Su' 
preme  Court  on  appeal  to  say  that  there  was 
no  delivery  of  the  deed  to  the  lumber  company, 
ud  that  its  title  is  other  than  that  alleged  in 
their  i»leadinea,  uncc  a  party  on  appeu  will 
not  be  allowed  to  submit  an  issue  coQtrai;  to 
that  pleaded  by  him  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {i  1087,  lUO,  1111,  1113, 
U19.] 

3.  Appral  and  Bbbob  ^173(6)  —  Issues  in 

LOWEB  COUBT— WaIVEB  OF  OBJECTION. 

In  such  action,  plaintiff  having  pleaded  his 
aisignmeDt  from  the  lumber  companjr,  it  was  in- 
emnbent  upon  defendants,  if  they  desired  to  ques- 
titM  the  company's  right  to  make  the  assign- 
aKut  for  its  failure  to  pay  license  fees  to  the 
ittte,  to  have  raised  toe  question  by  appro- 
priate plea  in  the  trial  court,  and,  they  not  hav- 
ing done  BO,  tho  objection  is  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent.  I>ic.  IS  1067,  UIO,  lUl,  1113, 
1119.] 

S.  JoDouENT  ^>672— Pabties  Concluded—* 

Con  DBlf NATION  Pboceedinos. 
In  coademoatioii  proceedings,  where  a  lum- 
ber company's  remote  grantors  filed  a  petition 
and  answer  joining  with  the  lumber  company 
ud  praying  that  the  condemnation  fund  be  paid 
to  it,  and  that  claims  of  other  parties  be  held 
to  have  been  adjudicated  in  prior  proreiiilings, 
and  also  filed  a  second  pleading  or  petition  in 
wbicb  they  pleaded  alone  and  prated  the  same 
relief,  and  tne  prayer  of  such  petitions,  so  tar 
u  decreeing  the  rights  of  the  lumber  company 
to  the  fund,  waa  granted,  and  the  decree  was 
appealed  from,  and  notice  of  appeal  served  on 
me  attomeyfl  who  appeared  of  record  for  the 
eompaoy's  grantors,  the  latter  were  parties  in 
the  trial  court  and  on  appeal  to  the  proceeding 
in  which  rights  to  the  cooderaaation  fund  were 
otigated.  and  judgment  establiabing  the  right 
«f  other  parties  as  against  the  lumber  com- 
pany was  conclusive  against  them. 

[Ed.  Note.— For  other  cases,  see  Judgmmt, 
Cent  Dig.  H  1063,  1186.] 

Department  1.  Appeal  from  Superior 
Ooart.  CowUts  County;  Bdward  B.  Wrigbt, 
Jodse. 

Action  by  B.  L.  Hubbell  against  C  B.  For- 
syth and  others.  From  a  judgment  for  plain- 
tiff,  defendants  appeal.  Ailirmed. 

J.  N.  Pearcy  and  John  T.  McKee,  both  of 
Portland,  Or.,  for  appellants.  B.  U  Hubbell, 
of  Kelso,  for  respondent 

UOBRIS,  J.  This  Is  the  final  chapter  of  the 
proceedings  detailed  in  Northern  Padflc  By. 
0».  V.  Smith.  08  Wash.  269,  122  Pac.  1057. 


and  State  ex  nL  Smith  t.  Si^ierlor  Oonrt, 
71  Wash.  354.  128  Pac.  648.  It  having  been 
OnaUy  determined  that  the  Smiths  were  en- 
titled to  the  fund  arising  out  of  the  con- 
demnation proceedings  by  the  railway  com- 
pany, the  Gmber  Lumber  Company  vlth- 
drew  from  the  land  and  subsequently  assign- 
ed to  respondent  Its  claim  a^inst  Forsyth 
for  damages  becftose  of  the  failure  of  the 
title  upon  which  the  lumber  company  had 
based  Its  right  to  the  condeflinatioa  fund  un- 
der a  warranty  deed  from  Frarsyth  and  wifs 
to  the  lumber  company. 

Appellants  first  contend  that  the  covenant 
of  seisin  embniced  in  the  deed  to  the  G ruber 
Lumber  Company  is  a  mistake  and  by  cross- 
complaint  sought  to  reform  the  deed  in  this 
respect.  There  is  no  evidence  upon  whldi 
this  daim  can  be  successfully  based.  The 
record  is  ample  In  sustaining  the  refusal  of 
the  lower  court  to  so  find  and  in  denying  ref- 
ormation. 

[1  ]  It  is  next  contended  tliat  then  was  no 
delivery  of  the  deed  due  to  the  fact  that  Mrs. 
Forsyth  died  between  the  making  and  the 
delivery  of  ttie  deed.  At  the  time  of  tlie  &c- 
ecutlon  of  the  deed,  the  amount  due  upon 
the  sale  of  the  land  had  not  been  fuUy  paid. 
It  is  evident  that  Mrs.  Forsyth  executed  the 
deed  and  delivered  It  to  her  husband  to  be 
by  him  deltmred  to  the  grantee  upon  full 
payment  of  the  land,  and  upon  sudi  payment 
being  made  the  deed  was  delivered.  This 
suggestion  of  any  infirmity  in  the  title  of 
the  luqiber  company  is  first  raised  by  appel- 
lants  in  tiieir  brief  on  this  appeal  In  their 
answer  below  they  i>leaded  delivery  of  the 
deed  to  the  lumber  company  and  that  at  the 
time  of  the  commenconent  of  the  condemna- 
tion proceedings  the  lumber  company  was 
the  owner  of  the  land  in  fee  simple  by  mesne 
conveyances.  They  further  pleaded  that  the 
final  award  of  the  condemnation  fund  to  the 
Smith  h^rs  was  not  due  to  any  infirmity  in 
the  title  of  the  lumber  company.  With  such 
a  record  appellants  will  not  be  heard  here 
to  say  that  there  was  no  delivery  of  the  deed 
to  the  lumber  company  and  that  the  title 
of  the  lumber  company  is  other  than  that  al- 
leged In  their  pleadings.  A  party  upon  ap- 
peal will  not  be  allowed  to  submit  an  issue 
contrary  to  that  pleaded  by  him  below. 

[2]  Respondent's  rights  as  assignee  of  the 
Gruber  Lumber  Company  are  attacked  upon 
the  ground  that  his  assignor,  the  lumber 
company,  had  failed  to  pay  Its  license  fee  to 
the  state.  The  only  reference  in  the  rerord 
to  any  nonpayment  of  license  fees  due  to  the 
state  Is  testimony  from  one  witness  that  none 
had  been  paid  since  1912.  Bespondeut  hav- 
ing pleaded  his  asi^gnment  from  the  lumb^ 
company,  it  was  Incumbent  upon  appellants, 
if  they  desired  to  question  the  right  of  the 
lumber  company  to  make  the  assignment  be- 
cause of  its  failure  to  pay  the  license  fees 
subsequent  to  1912,  to  have  raised  the  ques- 
tion by  appropriate  plea  In  the  trljil  court 
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Not  having  done  so,  the  obJectl<»i  is  deemed 
waived.  Kansom  v.  Wlckstrom  &  Co.,  84 
WastL  419,  146  Pac.  1041,  L.  a  A.  U16A, 
588. 

[3]  It  IB  next  contended  that  appellants 
are  not  bound  by  the  final  iudgment  estab- 
llsblng  the  rights  of  the  Smith  hetrs  as 
against  the  lumber  company.  Two  pleadings 
were  filed  In  the  condemnation  proceedings 
on  behalf  of  the  Forsyths.  In  the  first,  call- 
ed "petition  and  answer,"  they  Joined  with 
the  Gruber  Lumber  Company  and  prayed 
that  the  condeinnatlon  fund  be  paid  to  the 
lumber  company  and  that  claims  of  certain 
other  respondents  be  held  to  have  been  ad- 
judicated in  prior  proceedings.  In  the  sec- 
ond pleading,  called  "petition,"  they  pleaded 
alone  and.  prayed  the  same  relief.  The 
prayer  of  those  petitions.  In  so  far  as  decree- 
ing the  rights  of  the  Gruber  Lumber  Com- 
pany to  the  fund,  was  granted  by  the  lower 
court  The  decree  was  appealed  from  to  this 
court,  and  notice  of  appeal  served  upon  at- 
torneys who  had  appeared  of  record  for  the 
Forsyths.  These  facts,  among  others  that 
might  be  mentioned,  establish  beyond  ques- 
tion that  the  Forsyths  were  parties  both  be- 
low and  on  appeal  to  the  proceedings  In 
which  rights  to  the  condemnation  fund  were 
litigated.  Being  parties,  final  Judgment  es- 
tablishing the  rights  of  the  Smith  heirs  as 
against  the  lumber  company  Is  conclusive 
against  them. 

Other  contentions  are  discussed  In  the 
briefs,  but  we  find  them  without  meilt. 

The  Judgment  is  affirmed. 

BLLIS.'C.  J.,  and  WEBSTER,  MAIM,  and 
OHADWICK,  J3.,  concur. 


(96  Wasb.  576) 

(7BNEBAL  MARKET  CO.  t.  POST-INTEL- 
LIGENCER CO..  Inc.   (No.  13805.) 
(Supreme  Court  of  Washington.   June  4.  1917.) 
1.  Libel  AKD  Slander  «=»7(16)—AcnoNABLr 

WoBos  —  Imputinq   Violation   of  Food 

Law. 

A  publication  that  food  owned  by  plaintiff 
market  company  had  been  condemned  is  not 
libelous  per  se  as  charging  a  violation  of  the 
pure  food  law,  Rem.  Code  1915,  {  5453  et  seq., 
prohibiting  the  sale  or  keeping  for  sale  of  unfit 
food,  since  the  publication  diarges  merely  the 
ownership  <^  unfit  food. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  1  27.] 

i.  Libel  and  Slahdeb  *=>&(7)— Actionable 
WoBDS— Injuring  Plaintiff's  Bdsiness. 
A  publication,  falsely  stating  that  certain 
food  condemned  by  state  was  owned  by  plaintiff 
market  company,  la  not  actionable  per  se  as  nat- 
urally tending  to  injure  plaintiff's  business; 
there  being  no  charge  that  plaintiff  was  selling, 
intended  to  sell,  or  even  bad  the  goods  in  Its  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Libel  and 

Slander,  Cent  Dig.  H  85-87.] 

Department   2.     Appeal   from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 
Libel  action  by  the  General  Maricet  Cbm- 


pany  against  the  Post-Intelllgencer  Ckimpany, 
Incorporated.  From  a  Judgment  of  dlsmia* 
sal,  plaintiff  appeals.  Affirmed. 

Wm.  H.  Bolen,  of  Seattle,  for  appellant. 
Hughes,  McMicken,  Dovell  ft  Ramsey,  of 
Seattle,  tor  respondent. 

FCLLBRTON,  J.  TbiB  la  an  acttoi  for  U- 
het  The  amended  con^tlalnt  of  the  plalntUT. 
omitting  the  action  aod  amclnaini,  la  as 
follows; 

"I.  That  during  all  the  times  herein  mention* 
ed  the  plaintiff,  General  Market  Company,  was 
and  now  is  a  corporation,  created,  organized, 
and  e^bfating  under  and  by  virtue  of  the  laws  oi 
the  state  of  Washington,  and  having  its  princi- 
pal place  of  business  at  Seattle,  King  coun^, 
Wash.,  and  having  paid  its  license  fee  for  we 
current  year  to  the  state  of  Washington. 

"II.  That  the  plaintiff  is  the  owner  and  op> 
erator  of  a  large  and  profitable  public  mark^ 
known  as  the  Westlake  Public  Market,  or  more 
generally  known  throughout  the  city  of  Seattle 
Hnd  the  state  of  Washington  as  the  'Westlake 
Market,',  located  at  fifth  avenue,  Weetlake  ave- 
nue and  INne  street  in  the  city  of  Seattle,  King 
county.  Wash.,  where  food  products  and  fruits 
of  all  kinds  are  kept  oSerea  for  sale,  and  sold 
to  the  general  public  of  said  city  ot  Seattle  and 
state  of  Washington ;  and  was  and  now  is  deal- 
ing with  the  general  public  as  Ita  patrons 
throughout  said  city  and  state. 

"III.  That  the  defeadant  Post-Intelligencer 
Company,  Inc.,  is  a  corporation  of  the  state  of 
Washin^on.  owningvand  operating  and  publish- 
ing a  daily,  morning  newspaper,  known  as  the 
Post-Intelligencer,  having  a  uin^  general  circu- 
lation throughout  said  cay  of  Seattle  and  state 
of  Washington. 

"IV.  That  on  the  4th  day  of  March,  1916,  the 
defendant  published  in  said  newsfwper  called  the 
Post-Intelligencer  the  following  words  of  and 
concerning  the  nlaiotiff  in  its  trade  and  buai- 
oess:  *Tons  of  Food  Found  Unfit  for  Consump- 
tion. Property  Owned  by  Storage  Cotnpany 
and  WeBtlake  Market  Condemned  by  State. 
Food  products  of  several  tons  weight  including 
3,300  pounds  of  cheese,  103  boxes  of  oranges, 
and  3Mi  barrels  of  salt  herring,  were  seized  and 
destroyed  in  the  last  week  as  unfit  for  human 
cMisumption  by  Will  H.  Adams  of  the  State  De- 
partment of  Agriculture.  He  Diamond  Ice  A 
Cold  Storage  Company  owned  2,700  pounds  of 
the  cheese,  and  the  Westlake  Market  owned  the 
remaining  600  pound&  The  oranges  were  ship- 
ped to  the  Produce  Distributors  Company  of 
Seattle,  from  California.  Part  of  the  smpmeot 
was  sent  to  E>verett  and  part  to  Victoria.  "The 
Everett  shipment  was  traced  and  also  ctmdemn- 
ed.    The  herring  were  seized  in  Everett' 

"V.  That  the  defendant  meant  thereby  the 
Westlake  Public  Market,  and  it  was  so  under- 
stood by  the  readers  of  its  morning  newspaper, 
the  Post-Intelligencer,  to  be  the  Westlake  Pub- 
lic Market 

"VI.  That  the  said  publication  was  false  and 

defamatory. 

"VII.  That  the  said  false  and  defamatory 
words  were  published  of  and  coDceming  this 
plaintiff,  and  was  so  understood  and  meant  by 
this  defendant,  and  was  so  understood  by  the 
readers  of  its  morning  newq>aper,  the  Post-In- 
telligencer. 

"VIII.  That  the  plaintiff  has  been  injured  fn 
its  reputation  and  business  and  trade  1^  reason 
of  said  false  and  defamatory  puMication  to  its 
damage  in  the  sum  of  (50,000. 

To  the  amended  complaint  the  defendant 
Interposed  a  graeral  demurrer,  whldi  ttie 
trial  court  snstalned.   The  plaintiff  dected 
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t»  aUde  by  Its  complaint,  wbereiiptm  the 
conit  entered  a  Judgment  ot  dUmissal  with 
costs.  This  appeal  followed. 

There  are  certain  words  wbidi,  when  spok- 
en or  pabUslied  of  or  concerning  another,  are 
flcdooable  per  se.  This  means  that  they  are 
wAlonable  without  allegation  or  proof  of  am 
actual  injnry,  because  their  natural)  neces- 
tarj,  and  proximate  consequence  is  to  cause 
Injury  to  the  person  of  whom  they  are  spo- 
keQ  or  published,  thus  giving  rise  to  a  com- 
closlre  presumption  of  law  that  an  actual  in- 
Jniy  was  caused  thereby.  What  words  are 
so  actlOTiable  la  not  always  easy  of  deter- 
minatloa,  and  many  confusing  and  conflict- 
ing decisions  on  the  question  can  bfi  found. 
It  is  the  general  conceDsns  of  opinion,  how- 
erer,  tliat  words  are  so  actionable  which 
charge  the  commlsMon  of  a  punishable  crime, 
or  which  tend  to  injure  a  person  In  bis  occu- 
pttlMi.  trade,  bu^ness,  or  profession.  Since 
the  appellant  has  not  in  his  ctunplalnt  al- 
leged special  damages,  It  must  be  held,  if  It 
is  to  be  held  that  Its  complaint  states  a 
caase  of  action,  that  the  words  complained  of 
ther^  are  actionable  per  se. 

[1]  The  appellant  contends  that  the  words 
are  thus  actionable  under  either  or  both  of 
the  general  rules  stated.  It  Is  said  that  the 
nords  published  charge  the  commission  of  a 
crime  t>ecause  of  the  pure  food  and  drug  act 
(Rem.  Code,  S  5453  et  seq.),  which  makes  it  a 
misdemeanor  to  sell,  offer  for  sale,  have  in 
possession  with  intent  to  sell,  or  manufacture 
for  sale,  any  article  of  food  which  is  adul- 
terated within  the  meaning  of  the  act.  But 
it  i9  manifest,  we  think,  that  the  article  as 
published  does  not  charge  the  appellant  with 
doing  any  of  these  things.  The  charge  Is 
that  a  certain  quantity  of  cheese,  with  other 
articles  of  food,  was  seizied  and  destroyed 
as  unfit  for  human  consumption,  by  an  offldal 
of  the  State  Department  of  Agriculture,  and 
that  a  part  of  the  quantity  of  cheese  was 
owned  by  the  appellant.  There  Is  no  charge 
tliat  it  sold  the  cheese,  offered  It  for  sale, 
hdd  it  in  possesion  with  Intent  to  sell,  or 
manufactured  it  for  sale.  It  is  not  even 
charged  that  the  appellant  held  it  In  posses- 
sion. All  that  Is  charged  Is  ownership. 
While  the  r^t  of  possession  usually  f<dlows 
ownetsbip^  actual  possession  need  not,  and 
to  diarie  the  one  is  not  to  diarge  the  other. 
But,  even  if  possession  were  charged,  it 
would  not  be  to  accuse  it  <tf  crime.  The  ap- 
pellant by  its  own  affirmative  allegations  Is  a 
TCndor  of  perishable  food  products.  It  would 
be  strange  indeed  If,  among  Its  general  stock 
of  products.  It  did  not  at  all  times  own  and 
possess  something  that  Is  unfit  for  human 
consumption;  this  because  of  the  natural 
tendency  of  such  products  to  decay,  and  the 
practicable  inability  to  make  selections  when 
purchases  of  stock  are  made.  But  these  are 
not  acts  the  statute  makes  criminal.  The 
statute  punishes  those  who  willfully  purchase 
and  Tend  the  xtrotalUted  products,  not  tliose 


who  own  them  from  the  necessiUea  ot  the 
case  but  do  not  vend  or  otter  to  vend  them. 

12]  Whether  the  publication  Is  actionable 
per  se,  because  tending  to  injure  the  appe- 
lant in  Its  business,  is  a  more  difficult  quea: 
ti<»;  but  we  think  this  was  also  correctly 
determined  by  the  trial  court.  The  article 
bears  evidence  on  Its  face  that  It  was  a  news 
item,  reciting  the  activities  of  the  State  De- 
partment of  Agriculture  for  the  preceding 
week.  Its  general  truthfulness  is  not  nega- 
tived by  the  complaint;  that  is.  It  la  not 
negatived  that  the  department  named  did 
seize  and  destroy  as  unfit  for  human  con- 
sumption the  quantity  of  cheese,  oranges,  and 
salt  herring  mentioned  therein.  But  the  com- 
plaint is  that  the  article  falsely  set  forth  as  a 
fact  that  600  pounds  of  the  cheese  so  seized 
and  destroyed  were  owned  by  the  appellant. 
A  hasty  reading  of  the  complaint  might  seem 
to  Indicate  otherwise,  but  it  will  be  observed 
that  it  Is  alleged  that  the  false  and  defama- 
tory words  were  published  of  and  concerning 
the  appellant,  and  the  only  thing  published  of 
and  concerning  the  appellant  Is  that  It  owned 
600  pounds  of  the  3,300  pounds  of  the  cheese 
seized  and  destroyed.  The  question  then  nar- 
rows itself  to  this:  Is  It  libelous  per  se  to 
publish  that  certain  food  products,  which 
were  seized  and  destroyed  by  a  public  health 
officer  as  unfit  for  human  consumption,  were 
owned  in  part  by  a  certain  person  when  such 
person  did  not  In  fact  own  any  part  of  th^7 

It  must  be  remembered  when  the  question 
Is  considered  that  the  pubUcation  cratatns 
no  charge  of  the  violation  of  a  orimlnal  stat- 
ute, no  charge  that  the  vendor  offered  the 
goods  for  sale,  held  them  for  sale,  intended  at 
some  future  time  to  sell'  them,  or  had  them 
in  possession.  S^r  all  that  appears  In  the 
publication,  the  goods  may  have  been  pur- 
chased at  some  distant  place  under  an  ordw 
calling  for  wholescnne  and  edible  products, 
and  seised  by  the  health  officer  while  In  the 
course  of  shipment,  or  while  they  were  In 
some  warehouse  or  depositary  before  tiiey 
were  examined  or  delivered  to  the  appellant 
Indeed,  this  would  seem  a  natural  inference 
from  the  language  of  the  article.  The  exact 
weight  of  the  cheese  seised  Is  given,  and  the 
number  of  pounds  owned  txy  eacb  of  the  par- 
ties named  as  owner  Is  likewise  given ;  the 
Inference  naturally  following  that  the  cheese 
was  in  one  bulk  and  owned  In  the  proportions 
stated  by  the  persons  named.  Nor  Is  there  a 
charge  that  the  appellant  knew  of  the  un- 
wholesome condition  of  the  cheese,  and  there 
Is  no  presumption  that  a  dealer  In  food  prod- 
ucts knows  the  condition  of  all  the  goods  that 
it  owns.  He  must  know,  or  at  least  is  pre- 
sumed to  know,  the  condition  of  such  prod- 
ucts as  he  sells  or  offers  for  sale  to  others ; 
but  it  Is  common  knowledge  that  a  dealer  in 
such  products  must  buy  from  other  dealers 
or  from  producers,  often  without  inspection 
or  the  chance  of  inspection,  and  no  one  would 
suppose,  we  think,  tha^  because  such  a  dealer 
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wms  found  at  some  time  to  be  the  owner  of  an 
nnwholesome  food  product,  he  was  dealing  In 
80ch  prodncts,  or  was  In  any  way  nnworthy 
of  trust  or  confidence.  The  natural,  necev- 
aary,  and  proximate  consequence  of  mistaken- 
ly and  untruthfully  publishing  a  diarge  of 
such  a  dealer  that  he  was  such  owner  cannot 
therefore  be  to  Injure  him  tn  his  business, 
and  it  must  tdttaw  that  the  publication  ot 
such  a  diarge  is  not  actionable  per  se.  This 
ts  not  to  deny  that  injury  may  follow  such  a 
publication;  It  Is  but  to  deny  that  Injury 
naturally  or  necessarily  follows  it  If  In- 
Jury  does  follow  the  publication,  the  injured 
party  Is  not  without  remedy ;  be  has  but  to 
allege  and  prove  actual  damage  In  order  to 
recover. 

The  learned  counsel  for  the  appellant  has 
Industrloufaly  collected  a  large  number  of 
eases  touching  the  law  of  libel.  These  we 
think  it  unprofitable  to  review.  It  would 
be  to  do  no  more  than  emphasize  a  condition 
already  confessed,  namely,  that  the  courts 
are  widely  divergent  on  the  question  as  to 
what  mfitters  published  will  constitute  libel 
actionable  i>er  se. 

The  Judgment  should  be  affirmed,  and  It 
ts  so  ordered. 

ELLIS,  a  J.,  and  MOUNT  and  PARKER. 
JJ.,  concur.  HOLCOMB,  J.,  concurs  In  the 
result 


(96  Wasb.  S88) 

BAUMGARTNER  et  al.  v.  OITT  OF  REN- 
TON.   (No.  13704.) 

(Supreme  Court  of  Washington.   Jane  6.  1017.) 

1.  Municipal  Cokpoeations  ^»35S(3)~Pub- 
Lic  iMPBOVEMENTs— Contracts— CoNSTRUC- 
Tiort. 

Under  a  cmitract  between  a  city  and  plain- 
tifb  to  pave  and  brick  a  certain  avenue,  the 
provision  that  city  engineer  sball  in  all  cases  de- 
termine the  amount  of  work  to  be  paid  for  and 
th&t  bis  estimates  shjill  be  Snal  and  conclusive, 
subject  to  approval  of  council,  when  construed 
with  the  provision  that  no  improvement  shall 
be  deemed  complete  until  city  engineer  shall 
have  tiled  a  statement  to  that  effect,  but  neither 
said  statement  nor  acceptance  of  the  work  by 
the  engineer  sball  prevent  the  city  from  there- 
after making  claim  tar  uncompleted  or  defec- 
tive work  if  the  same  is  discovered  within  two 
years,  did  not  make  approval  of  work  by  city 
engineer  binding  and  conclusive  on  both  par- 
ties, and  city,  in  a  suit  by  plaintiffs  within  two 
years  to  recover  a  balance  of  agreed  considera- 
tion, was  entitled  to  judgment  on  its  Croas-com- 
plaint  for  money  expended  to  remedy  a  defecdve 
construction  which  plaintifEs  foiled  to  relay 
according  to  contract. 

[Ed.  Nntc. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |  8D0.J 

2,  Municipal  Corpobatiors  «=»338(^— Con- 

TBACT  FOB  PaV  IN  O— DECISION  OF  E^GINBEB 

—Conclusiveness. 
If  a  city  in  a  ctmtract  for  paving  an  ave- 
nue makes  in  explicit  language  the  decision  of 
the  enirineer  as  to  compliance  final,  his  dedsion 
is  conclusivo  on  the  parties. 

[Ed.  Note.-^F[n>  other  cases,  see  Municipal 
Cwporatlons,  Gent  Dig.  {  880.] 


3.  MiTNioiPAL  CoBPOunoNa  «=o36S  —  Con- 
tracts FOB  iMPBOVEMXNia  —  DEFECTS  —  ElS- 
TOPPEL. 

Defendant  citjr  was  not  estopped  from  ques- 
tioning the  sufficiency  of  the  work  because  its 
inspector  and  engineer  who  were  on  the  ground 
permitted  the  defective  work  to  be  performed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  808.] 

Department  2.  Appeal  from  Suveriw 
Court,  King  County;  Kenneth  Madtintc^ 
Judge. 

Action  by  A.  j.  Baunrgartner  and  another, 
copartners  doing  busineBB  under  the  firm 
name  and  8t>-ie  of  Baumgnrtner  ft  Mongln, 
against  the  City  of  Ronton,  in  whidi  the 
City  filed  a  cross-complaint  From  a  Judg- 
ment for  the  City,  ptaintifiFs  appeal.  Affirmed. 

Tucker  &  Hyland,  of  Seattle,  for  appellants. 
Daniel  Gaby,  of  Renton.  and  Bradford,  Al- 
lison ft  Egan,  of  Seattle,  tor  resptrndent. 

FULLERTON,  J.  In  the  early  part  of  the 
year  1913,  the  plaintiffs,  A.  J.  Buumgartner 
and  8.  F.  Mougln,  as  copartners,  entered 
Into  a  contract  with  the  city  of  Renton  to 
pave  with  brick  a  certain  portion  of  First 
Avenue  North  In  that  dty  for  the  sum  of 
tl2.833.76.  nie  paving  was  all  laid  by  the 
contractors  on  December  20,  1913,  and  70 
per  cent,  of  the  contract  price  paid ;  the  re- 
mainder being  retained  pending  the  settle* 
ment  of  certain  lien  claims  for  labor  and  nia- 
terlaL  The  contractors  afterwards  satisfied 
these  claims,  and  the  balance  due,  with  the 
exception  of  $500,  was  ordered  paid  by  the 
dty  council.  The  retention  of  this  last-men> 
tloned  sura  was  due  to  the  fact  that  a  por- 
tion of  the  paving  was  not  laid  In  accordance 
with  the  spedflcations  and  would  have  to  be 
relald  to  comply  therewith,  the  estimate  of 
the  dty  engineer  being  that  the  sum  retained 
would  be  sufUcIent  to  cover  the  expense. 
This  arrangement  was  sotlsftictory  to  the 
plaintiffs,  and  they  agreed  to  do  the  relaying 
as  part  of  their  contract  The  actual  doing 
of  the  work  was  delayed  until  March  1, 
1915,  at  which  time,  after  an  agreement  with 
the  dty  council,  appellants  started  the  work, 
tearing  up  certain  portions  of  the  paving: 
but  after  tearing  It  up  th^  at  once  relald  It 
as  It  was,  and  refused  to  do  anything  more. 
The  dty  thereupon  relald  the  pavement  so 
as  to  remedy  the  defective  construction,  at 
an  expense  to  the  dty  of  $1,569.83.  The 
plaintiffs  then  brought  this  action  against 
the  dty  to  recover  the  $500  balance  on  their 
contract  price  for  the  pavement.  The  dty 
set  up  a  cross-cwnplalut  alleging  damages 
in  the  sum  of  $1,569.83  as  a  result  of  the 
failure  tut  plaintiffs  to  perform  thetr  con* 
tract  according  to  its  terms.  The  court 
fonnd  for  the  defoidant  in  the  full  sum 
claimed  on  its  cross-comptalnt,  and  gave 
Judgment  therefor,  dlrecUng  that  the  defend- 
ant credit  on  the  Judgmoit  the  $500  cash 
retained  1^  the  dty  out  of  the  ctmtract  prlca^ 
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lesTlDs  a  balance  dae  defendant  from  plain- 
tiffs In  tlie  sum  of  $1,069.83.  Tbe  plaintiff^ 
appeal 

The  appellants  first  conteDd  error  in  tbe 
following  Qndlng  of  fact  made  by  the  court: 

"TTiat  plaintiffa  entcrpd  upon  the  performance 
of  said  contract  and  pretended  to  perform  the 
nme.  That  defendant  paid  to  plaintiffa,  aa  it 
was  requireil  by  said  contract  to  do.  all  the  sums 
due  and  pa.vahle  prior  to  the  final  and  full  pay- 
ment,  and  thereafter  paid  to  plaintiffs  all  but 
the  BDtn  of  $500  on  tne  whole  contrart  price. 
That  sjiid  Bum  of  $500  was  retained  by  defend- 
ant after  investigation  by  plaintiffs  and  defend- 
ant of  the  facts  as  then  understood  to  exist 
rctative  to  the  pavement,  and  was  considered  as 
bting,  and  was  .then  estimated  to  be^  a  sum  suf- 
ficient  to  relay  said  defective  portions  of  said 
wnrlt:  but  sain  work  had  been  so  carelessly  and 
sefdifceotly  performed  by  plaintiffs,  without 
Imowledpe  or  consent  of  defendant,  and  with- 
out any  warning  thereof  to  defendant,  that 
plaintiffs  did  not  comply  with  the  contract,  in 
this,  they  did  oot  use  the  xize  of  roller  required 
to  prepare  the  ground  for  laying  the  pavement, 
the  materials  used  were  of  inferior  quality,  the 
brick  ill  shaped,  the  sand  was  unwashed,  tbe 
top  layer  of  bricks  was  improperly  rolled,  the 
InterMices  between  the  bricks  were  largely  fillwl 
with  sand,  instead  of  with  proper  grouting,  pro- 
dncing  a  weak  bond,  the  spedflcetions  were 
not  complied  with  in  the  preparation  of  the 
grouting,  either  in  the  proportion  of  sand  and 
cement  used,  in  the  methods  of  mixing,  or  in  the 
nethnds  of  putting  the  grouting  between  the 
bricks,  with  tbe  result  that  the  spaces  between 
the  bricks  of  the  wearing  surface  layer  of  the 
pavement  were  only  partially  filled  with  the 
grouting,  and,  in  making  the  necessary  repairs 
to  the  street  and  in  relaying  defective  portions 
thereof,  it  became  necessary  to  repair  and  relay 
the  larger  part  of  said  pavement,  all  of  which 
«as  done  in  a  reasonable,  prudent,  and  proper 
manner  at  a  total  cost  of  $1,060.83  over  and 
•bore  said  $500,  tbe  whole  cost  to  defendant  be- 
iag  tbe  mm  of  $l,S6d.83,  all  of  which  was  paid 
m  or  before  July  1,  1911^  1^  defendant" 

The  evidence  covers  a  nnmber  of  pages  of 
tbe  statement  of  fticta,  and  it  would  be  un- 
profltable  to  review  It  here.  Its  examlnatltHi. 
Iton-ever,  satisfies  us  that  It  fully  supports  the 
finding. 

[11  The  appellants  next  contend  that  the 
■pproral  of  the  rity  ei^neer  Tras  binding 
and  conclnalve  upon  both  parties,  and  neither 
the  city  nor  the  plalntlflFs  could  go  behind  his 
decMon.  Ttia  cootention  is  founded  npon 
the  following  clause  of  the  speciflcatlons 
nude  a  part  of  the  contract  between  tbe 
Ptrtles: 

"To  prevent  all  dispates  and  l!tigati<Hi  It  Is 
further  agreed  that  the  city  engineer  shall  in 
all  cases  determine  the  amount  of  work  to  be 
paid  for  under  the  contract  for  this  improve- 
oient.  and  his  estimates  and  deciidons  aball  be 
nnsl  and  conclusive,  sabject  to  tbe  approv^  of 
tiie  dty  counciL" 

[21  It  is  settled  law  la  this  Jurisdiction 
that,  where  a  contract  for  public  work  makes 
In  explicit  language  the  decision  of  the 
engineer  final  as-  to  the  performance  of  a  con- 
tract, such  decision  is  conclusive  on  the  par- 
ties. 

"But  to  make  such  a  certificate  conclusive, 
languue  in  the  contract  is  required.  It 
b  not  to  be  implied."  McQuillin,  Man.  Corp.  { 


If  there  were  no  such  provision  in  the  con- 
tract, the  contract  itself  would  not  preclude 
the  city  from  recouping  In  damages  for  a 
breach  of  contract.  Assuming  that  the  pro- 
vision set  out  above  is  sufficient  standing 
alone  to  make  the  engineer's  decision  as  to 
the  completion  of  the  work  final,  we  find  it 
modified  by  a  further  stipulation  in  the  con- 
tract, nattiely: 

"No  improvement  shall  he  deemed  completed 
until  the  city  engineer  shall  have  filed  with  the 
city  clerk  a  statement  declaring  tbe  same  to 
have  been  completed.  But  neither  said  state- 
ment nor  any  acceptance  of  said  work  by  the 
city  engineer  shall  prevent  tbe  city  from  there- 
after making  claim  for  uncompleted  or  defec- 
tive work  if  tho  same  is  discovered  within  two 
years  from  the  completion  and  acceptance  of 
tbe  work." 

This  provision  clearly  modifies  the  one  re- 
lied upon  by  the  appellants,  and  makes  the 
engineer's  certificate  conclusive  only  as  to 
uncompleted  and  defective  work  discovered 
later  than  two  years  after  the  completion 
and  acceptance  of  the  work.  As  this  defect 
was  discovered  within  the  two  years,  the 
dty  was  entitled  to  make  claim  for  it. 

[3]  The  appellants  further  contend  that  the 
respondent  Is  estopped  from  questioning  the 
sufficiency  of  the  work  for  the  reason  that 
Its  inspector  and  dty  engineer  were  on  the 
ground,  saw  the  manner  in  which  the  work 
was  being  performed,  and  permitted  it  to 
go  on.  But  the  contract  Itself  furnishes  an 
answer  to  this  contention.  By  the  contract 
the  dty  reserved,  not  only  ttie  ri^t  to  inspect 
the  work  while  It  was  in  progress,  but  the 
right  to  make  dalm  for  any  defective  work 
within  two  years  after  the  contract  work 
should  be  completed.  Tbe  purpose  ot  this 
was  to  iHotect  itself  against  any  Inconnie- 
teaee  or  negligence  on  the  part  of  Its  inis>eo- 
tors.  The  appellants  engaged  In  the  work 
knowing  ttmt  their  failure  to  pn^rly  per- 
form it  would  not  be  excused  because  the 
fallnre  of  the  Inspectors  to  see  that  it  was 
performed  according  to  the  stipulations. 
'Chere  can  therefbre  be  no  estoniel  within 
the  time  limited  from  the  tAct  that  the 
work  ot  tDspetaoa  was  indifFerently  per- 
formed. 

The  judgment  is  affirmed. 

TSUAS,  C.  J.,  and  MOUNT.  HOLCOMB, 
and  PABKEB,  JJ.,  concur. 


(H  Wasb.  m) 

J.  I.  CASE  THRESHING  MACH.  CO.  v. 

SCOTT  et  aL    (No.  13803.) 
(Supreme  Court  of  Washington.   June  4,  1017.) 

1,  Sales  G=»4410)  — Wabbarit— Bbeach- 
Evidenck. 

A  satiHfacti<»i  slip,  which  tbe  buyer  of  ma- 
chinery signed  after  work  thereon  by  tbe  seller's 
expert,  t>eing  without  consideration,  is  not  con- 
clusive, but  only  evidence,  on  the  question  ot 
the  warranties  being  satisfied  or  breached. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  SS  1279,  1280.1 
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2.  Bajms  4=9288(4)  — CoKTBAOT—Nonox  or 

Dbvectb, 

That  the  written  notice  by  buyer  to  the 
seller  of  defect  in  the  machinery  was  not  with- 
in the  ten  days  provided  by  the  contract  does 
not  prevent  the  buyer  relyine  on  breach  of  war- 
ranty and  rescission,  the  seller  at  all  stages  hav- 
ing  notice  of  the  defects,  and  that  branf  the 
only  purpose  of  the  provision. 

[Ed.  Note.—Fw  other  cases,  see  Sales,  Gent 
Dig.  S  821.] 

3.  Sai.es  «=»287(1) — RESCisaiON  bt  Butsb— 

RBTURIf  or  PaoPEBTT— OONTBACT. 

Machinery  havint;  been  received  by  the  buy- 
ers on  cars,  provision  of  the  contract  for  its  re- 
turn by  the  buyer,  in  case  of  defect  not  reme- 
died breaching  warranty,  to  place  where  it  was 
received,  is  either  so  ambiffoous  or  unreasonable 
as  to  be  unenforceable. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  811.] 

4.  Sales  <S=»279— Contbact— Divmibilitt. 

Under  contract  of  sale  of  steam  plow  and 
engine,  providing  that  the  order  Is  divisible  as 
to  each  machine  and  attachment,  and  that  fail- 
ure of  a  separate  machine  to  fill  the  warranty 
shall  not  affect  buyer's  liability  for  any  other, 
the  plow  fulfilling  uie  warranty  and  being  capa- 
ble of  use  with  any  kind  of  traction  engue,  the 
buyer  must  pay  therefor,  notwithstanding 
breach  of  warranty  as  to  the  engine. 

[Eid.  Note.—For  other  cases,  see  Sales,  Cent 
Dig.  H  783-782.] 

Dqmjtment  2.  AK)eal  from  Stqwrior 
court,  Douglas  County;  R.  S.  Stelner,  Judge. 

ActlcHi  by  the  J.  I.  Case  Threshing  Machine 
Company  against  W.  H.  Scott  and  others. 
Judgment  tor  plaintiff,  and  defendants  ap- 
peal. Modified. 

Cade  &  Barrows,  of  Wenatchee,  for  appel- 
lants. CroUard  &  Crollard,  of  Wenab^ee. 
for  resp<Mident 

HOLCOMB,  J.  Action  by  reepondent  J.  I. 
Case  Threshing  Machine  Company,  hereinaft- 
er called  the  company,  against  appellants  W. 
H.,  O.  E.,  and  L.  H.  Scott,  to  recover  on  three 
promissory  notes  and  to  foreclose  a  chattel 
mortgage  on  a  certain  steam  plowing  outfit 

Some  time  In  Mardi,  1913,  one  Wharf,  an 
agent  of  the  company,  called  at  appellants' 
farm  for  the  purpose  of  selling  to  them  a 
plowing  outfit.  He  examined  the  soil  and 
recommended  the  machine  finally  sold  as  be- 
ing adapted  to  plow  that  particular  soil. 
These  negotiations  culminated  In  a  written 
agreement  of  sale,  dated  April  8,  1913,  the 
material  portions  of  which  are  as  follows: 
"J.  I.  Case  Threshing  Bliachlne  Company,  Ba- 

cine,  Wisconsin: 

"Tou  will  please  ship  or  deliver  on  or  bef(we 

the    day  of   at  once  (or  as  soon 

thereafter  as  you  can  furnish  for  transportation 
or  delivery),  to  Wenatdiee  or  other  convenient 
station  in  the  state  of  Washington  In  care  of 
Wells  &  Morris  for  the  undersigned  purchaser 
the  following  goods:  One  Case  80  horse  power 
simple  steam  engine  straw  trac  burning, 
•  •  •  with  the  usual  fixtures  and  extras  fur- 
nished as  part  of  Its  regular  equipment.  Also 
for  tiie  above  machinery  1-10  bottom  14"  Case 
band  lift  eng.  gang  plow  stubble  btm.  fuel  bunk- 
ers &  12f'  extension  rims  on  engine,  1  head- 
light, 1-16  bbl  unmtd  eng  tender,  tank  pump 
ft  hose. 


"In  consideration  wherectf,  pnrdiaBer  wHl  re- 
ceive same  on  ears  on  arrival  subject  to  the 
warranty  below  printed  and  pay  freight  and 
charges  thereon  and  pay  to  your  order  $3326.00 
OB  follows:  Cash  — ,  and  execute  notes  on 
company's  blanks  ^th  approved  security,  as 
below,  with  interest  at  8  per  cent,  per  annum 
from  date  until  maturity  and  10  per  cent,  per 
annum  from  maturity  until  paid;  note  for  Sl.- 
108.00  due  November  lat,  1913 ;  note  for  $1,- 
10S.00  due  November  1st,  1914 ;  note  for  $1,- 
109.00  due  November  1st,  1915;  *  se- 

cured by  proper  storage,  first  mortgage  on  said 
machinery  and  earnings  thereof,  and  also 
and  if  purchaser  fails  to  pay  said  mon- 


ey or  execute  and  deliver  said  notes  and  mort- 
gage (properly  filed  or  recorded),  it  is  agreed 
as  a  condition  hereof  that  the  title  to  said  goods 
shall  not  p&sa  and  this  order  shall  at  the  cum- 

Eony's  option  stand  as  purchaser's  written  oh- 
gation  having  the  same  force  and  effect  as 
notes  and  morteace  for  all  suma  not  paid  in 
cash,  and  the  whole  amount  of  purchase  money 
shall  be  due  and  payable,  and  the  company  shall 
stand  discharged  from  all  warranty.  Said  ma- 
chinery is  purchased  upon  and  subject  to  the 
following  mutual  and  interdependent  conditions, 
and  none  other,  namely: 

"It  is  warranted  to  be  made  of  good  material, 
and  durable  with  good  care,  and  to  be  capable 
of  doing  more  and  better  work  than  any  other 
machine  made  of  equal  size  and  proportions, 
working  under  the  same  conditions  on  the  same 
job.  if  properly  operated  by  competent  pnwnjt. 
witii  suitable  power,  and  the  pnnted  rules  and 
directions  of  the  manufacturers  intelligent^  fol- 
lowed. The  condition  of  the  foregoing  war- 
ranty is  that  if,  after  a  trial  of  ten  oays  by  the 
purchasers  operating  in  the  manner  speofied, 
said  machinery  shall  fail  to  fulfill  the  warranty, 
written  notice  thereof  shall  at  once  be  given  to 
the  J.  I.  Case  T.  M.  Cinnpany  at  Racine,  Wis- 
consin, and  also  to  the  dealer  from  whom  re- 
ceived, stating  in  what  parts  and  wherein  it 
fails  to  fulfill  the  warranty,  and  reasonable  time 
shall  be  given  to  said  company  to  send  a  compe- 
tent person  to  remedy  the  difficulty  (unless  it 
be  of  such  a  nature  that  a  remedy  may  be  sug- 
gested by  letter),  the  purchasers  rendering  nec- 
essary and  friendly  assistance  and  co-operati<Hi. 
without  compensation  for  labor  or  material  fur- 
nished, and  the  company  reserving  the  right  to 
replace  any  defective  part  or  parts.  If,  attar 
giving  the  notice  and  opportunity  to  remedy  the 
difficulty  complained  of,  as  above  provided,  the 
company  fails  to  send  a  representative  to  rem- 
edy said  difficulty  (or  to  suggest  an  efficient 
remedy  by  mail),  or  if,  upcm  ita  attempt  to  rem- 
edy the  same,  the  machinery  cannot  be  made 
to  fill  the  warrant,  the  part  that  fails  is  to  be 
returned  immediately  by  the  purchaser,  free  of 
charge  to  the  place  where  it  was  received,  and 
the  company  notified  thereof,  whereupon  the 
company  shall  have  the  option  either  to  furnish 
another  machine,  or  part,  in  place  of  the  one  so 
returned,  which  shall  fill  the  warranty,  or  to 
return  the  notes,  or  money  received  tm  the 
ra^hine  or  part  so  returned,  and  the  contract 
shall  be  rescinded  to  that  eztoit,  and  no  further 
claim  made  on  the  company." 

Hie  outfit  was  delivered  to  appellants  at 
Wenatchee,  on  cars,  on  the  date  of  this  in- 
strument, and  was  removed  to  appellants' 
farm,  some  12  miles  distant.  While  the  erl- 
dence  Is  somewhat  In  conflict  as  to  whether 
the  macblne  fulfilled  the  warranty.  It  cannot 
be  suooessfully  disputed  that  great  trouble 
was  exp«1enced  In  operating  It;  In  fact,  the 
engine  would  not  generate  sufficient  steam  to 
haul  the  plows  until  the  arrival  of  one  of  the 
company's  experts  named   Dnnseth,  who 


»ror  other  esses  at*  Mm*  topic  sad  KBT-MCUBBR  Id  all  Kv-Numbwed  Digests  and  Indues 


Digitized  by 


Google 


Wadg 


J.  I.  CASE  THRESHINa  MACH.  CO.  v.  SCOTT 


487 


dtanged  the  grate  and  generated  175  pounds  of 
■team,  when  a  small  amount  of  land  was 
I^owed.  At  that  time  only  eight  bottoms  of 
the  ten  were  used  and  a  portion  of  the  time 
only  six,  and  the  plowing  that  was  done 
was  not  deep  enough.  As  the  wind  blew 
awB7  the  straw  used  for  fuel,  the  [lowing 
was  discontinued  for  the  day,  and  that  night 
It  tbe  solicitation  of  Dunseth  the  appellants 
signed  a  satlsfactiw  slip  stating  that  the 
machine  was  working  to  their  satisfaction 
and  flltlng  the  warranty.  Controversies  con- 
cerning the  return  of  the  machine  were  had 
between  appellants  and  the  company,  and  as 
appellants  maintained  that  the  machine  fail- 
ed to  do  the  work  that  it  was  warranted  to 
do,  they  refused  to  pay  the  notes  and  offered 
to  return  the  outfit.  The  company  thereupon 
commenced  this  action  for  the  purpose  above 
stated. 

By  way  of  affirmative  defenses  set  op  in 
their  answer,  appellants  allcRed  that  no  lia- 
bility copld  be  fastened  on  tbem,  since  the 
madilne  did  not  meet  the  warranties  made  by 
the  company,  and  because  of  this  the  consid- 
eration of  the  notes  failed.  In  reply  thereto 
the  company  alleged  that  appellants  failed  to 
lire  up  to  certain  conditions  of  the  contract, 
and  are  now  estopped  to  complain  of  a  breach 
of  warranty.  The  lower  court  made  findings 
Qi  fact  in  conformity  with  the  company's  ver- 
sion of  the  evidence,  and  entered  a  Judgment 
as  prayed, 

[1]  The  only  conclusion  that  can  be  drawn 
from  the  record  Is  that  the  plowing  outfit  nev- 
er did  fulfill  the  warranty  or  plow  appellants* 
ground  In  a  satisfactory  manner.  Nor  is  it 
seriously  contended  by  the  company  that  It 
did,  but  it  asserted  that  appellants,  because 
they  signed  the  satisfaction  slip  above  refer- 
red to,  are  not  In  a  position  to  complain  of  a 
breach  of  warranty.  Appellant  W.  H.  Scott 
testified  that  he  thought  he  was  signing  only 
a  slip  to  certify  that  Dunseth's  services  on 
that  day  were  satisfactory.  In  any  event 
this  satUfaction  slip  is  not  absolutely  bind- 
ing on  appellants,  as  they  received  no  con- 
itdoaticMi  from  the  company  for  signing  the 
same.  It  Is  nothing  more  than  evidrace, 
more  susceptible  of  proof  by  reason  of  Its  be- 
ing In  writing,  but  evidence  nevertheless  to 
be  considered  In  connection  with  all  the  other 
evidence  in  determining  whether  the  warran- 
ties had  been  breached.  The  court  found 
that  the  testimony  Indicates  that  subsequent 
to  the  execution  of  this  slip  the  outfit  did  not 
do  good  plowing,  but  that  the  soil  and  season 
were  not  right.  The  court  does  not  find  that 
the  condition  of  the  soil  and  season  was  the 
cause  of  the  poor  plowing  or  prevented  the 
engine  from  generating  steam  and  devel(H>lng 
power,  nor  conld  be  so  find  from  the  testi- 
mony. 

Appellants  assert  that  this  finding  brings 
them  within  the  rule  announced  in  Scott  v. 
Keeth,  152  Mich.  547,  116  N.  W.  183,  that  an 
acceptance  by  a  pnrdOiaser,  after  a  test  whU^ 
leads  him  to  believe  the  (oods  satli^ictory. 


does  not  waive  his  right  of  action  for  a 
breach  of  warranty  discovered  later.  While 
we  do  not  think  the  Instant  case  falls  within 
the  rule  in  that  case,  as  the  warranty  there 
was  for  a  fixed  period  of  time,  yet  the  fact 
in  this  case,  tliat  it  clearly  appears,  as  evl- 
draced  by  the  court's  finding,  that  the  outfit 
did  not  fulfill  the  warranty  subsequent  to 
the  test  made  by  Dunseth,  tends  to  lessen  the 
weight  of  the  satisfaction  slip  as  evidence 
and  to  support  the  testimony  of  appellant 
W.  a  Scott,  that  he  thought  he  was  signing 
only  a  slip  to  show  that  Dunseth's  services 
were  satisfactory,  to  such  an  extent  that  we 
think  the  trial  court  erred  In  finding  the  ma- 
chine worked  to  the  satlsfactlcm  of  appellants 
and  was  filling  the  warranty  as  stated  In  the 
satisfaction  slip.  We  are  also  greatly  influ- 
enced In  reaching  this  conclusion  by  the  al- 
most undisputed  evidence  showing  that  the 
machine  never  did  furnish  power  to  plow 
properly  or  fulfill  the  warranty. 

[2]  It  Is  argued  that  appellants  have 
breached  that  part  of  the  contract  requiring 
Immediate  written  notice  to  the  company  and 
Its  local  agent  of  any  defect  after  a  ten 
days'  trial.  It  la  difficult  to  ascertain  from 
the  record  when  this  ten-day  period  should 
start  to  run,  as  the  machinery  never  worked 
satisfactorily  and  experts  of  the  company 
came  intermittently  to  fix  it  from  the  time 
It  was  first  received  by  appellants  to  July  10. 
1913.  We  can  see  no  merit  in  this  a^:imient 
as  written  notice  of  the  defects  was  given 
to  the  company  and  its  local  agents  on  June 
24,  1913,  and  the  conH>any  at  all  stages  of 
the  transaction  bad  notice  of  the  defects,  as 
shown  by  the  frequent  visits  of  their  ex- 
perts to  appellants'  farm,  and  this  was  the 
only  purpose  of  inaerttns  a  clause  requirtng 
such  notice. 

[3]  Kec^ndent  D^t  complains  that  that 
portion  of  the  contract  requiring  the  re- 
turn of  the  defective  machinery  to  the  place 
where  It  was  received  has  not  been  compiled 
with  by  a^Killants.  The  contract  provided: 
"In  consideration  whereof,  pundiaser  will  re- 
ceive same  on  cars  on  arrival  subject  to  the 
warranty  below  printed.  •  •  • "  In  view 
of  tills  provision  and  the  fiict  that  the  ma- 
ciilnery  actually  was  received  by  appellants 
on  case,  It  is  apparent  that  the  provldon  re- 
quiring the  return  of  the  machinery  to  the 
place  where  it  was  received  means  literally 
what  It  says  or  else  It  Is  so  ambiguous  as  to 
be  Incapable  of  enforcement  If  it  does 
mean  a  physical  return  of  the  outfit  to  the 
cars  at  some  unnamed  place,  It  Is  unreason- 
able and  unenforceable.  Literal  compliance 
would  require  the  purchaser  to  commit  a 
trespass.  Case  Threshing  Machine  Co.  v. 
Huber,  160  Mich.  92,  125  N.  W.  66,  32  L.  B. 
A.  (N.  S.)  212;  Osborn  v.  Rawson,  47  Micb. 
206,  10  N.  W.  201.  Surely  appellants  should 
not  be  made  to  negotiate  with  the  railroad 
company  for  the  right  to  place  the  machinery 
on  Its  propert7»  and  no  other  place  d  de- 
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livery  la  suggested  by  the  company  ooless  It 
mlgbt  be  to  Wells  &  Morris,  their  local 
agents.  But  this  suggestion  cannot  avail  the 
cmnpany  In  view  of  Morris'  testimony  that 
he  made  It  a  point  not  to  tell  appellants 
where  to  deliver  It 

[4]  The  court  found  that  the  engine  Is  a 
separate  machine  from  the  plow,  under  the 
provision  of  the  contract  which  reads  as  fol- 
lows: 

*'T1ti8  order  Is  divisible  as  to  each  machine 
and  attacbmpot  ordered  and  the  failure  of  any 
separate  machine  or  attacbment  to  fill  tbe  war- 
ranty  shall  not  affect  the  iiabUity  of  the  pur- 
chaser  for  any  other  machine  or  attachment 
her^y  ordered.** 

Since  there  Is  no  evidence  that  the  plows 
did  not  fultiil  the  warranty,  the  company 
urges  that  under  no  circumstances  could  ap- 
pellants escape  liability  for  the  purchase 
price  of  the  plow,  which  the  court  found  to 
be  $700.  In  spite  of  counsel's  ingenious  argu- 
ment that  the  plows  and  engine  were  Insepa- 
rable  and  so  contemplated  by  the  contracting 
parties  since-  they  were  sold  at  one  time  and 
for  one  purpose,  we  are  Inclined  to  uphold 
the  trial  court's  ruling  In  this  respect.  The 
true  test  seems  to  be  that  the  different  parts 
are  separate  and  divisible  if  the  part  that 
does  fulfill  the  warranty  is  useless  without 
the  part  that  fails  to  do  so.  Id  the  instant 
case  it  is  true  the  plows  would  be  of  no  use 
to  appellants  without  some  means  of  pulling 
them,  but  obviously  any  kind  of  a  traction 
engine  capable  of  generating  enough  power 
could  be  used  In  pulling  the  plows,  as  they 
are  not  mode  to  be  used  with  a  special  kind 
of  an  engine  and  so  be  incapable  of  use  with 
any  other.  In  reaching  this  conclusion  we 
are  not  unmindful  of  the  case  of  Womach  v. 
Case  Threshing  Machine  Co.,  62  Wash.  661, 
114  Pac  500.  In  that  case  the  contract  con- 
strued was  practically  the  same  as  the  one 
here  Involved.  A  threshing  machine  out- 
lit  was  sold  which  Included  a  separator  and 
appurtenances,  the  separator  alone  falling  to 
ftdfllt  the  warranty,  and  It  was  sought  to  hold 
the  VMidee  liable  for  the  appurtenances,  con- 
sisting of  a  wind  stacker,  feeder,  bagger  and 
spout*  and  8q)arator  brake.  It  was  there 
held  that  these  appurtenances  were  but  a 
part  of  the  separator,  and  would  be  utterly 
useless  without  It  as  no  doubt  another  sep- 
arator of  the  same  make  and  kind  would  be 
necessary  to  render  the  appurtenances  of 
any  use  and  value  whatever.  This  oise  Is 
therefore  distinguishable  on  the  facts. 

Because  the  trial  court  found  that  appel- 
lants demanded  the  cancellation  of  the  notes 
as  a  condltlm  precedent  to  their  surrender  of 
the  ontflt  to  the  company,  it  Is  now  argued 
that  appellants  are  precluded  from  any  re- 
lief, since  the  contract  expressly  gave  to  the 
company  the  option  of  surrendering  the  notes 
or  furnishing  a  new  machine,  and  that  by 
attadiing  this  condition  to  their  offer  appel- 
lants have  precluded  the  company  from  ex- 


ercising this  opUoD.  It  Is  mmecessaiy  to 
discuss  the  legal  phase  of  this  question,  as  wa 
do  not  think  tiie  facts  substantiate  the 
court's  finding.  It  appears  that  on  June  24, 
1913,  appellants  sent  a  written  notice  both 
to  tbe  con^)any  at  Its  home  office  and  to  the 
local  agent,  stating  wherein  the  machine  was 
defective,  and  that  It  was  being  held  subject 
to  the  company's  order.  No  condition  of  any 
kind  was  attached  to  thl»  notice  and,  in  so 
far  as  can  be  ascertained  from  the  record,  no 
action  was  taken  by  the  company  to  take 
possescdon  of  the  outfit  after  receiving  this 
notice  and  prior  to  the  time  It  Is  claimed 
appellants  demanded  the  cancellation  of  the 
notes  before  they  surrendered  the  outfit. 

The^  Judgment  against  appellants  Is  there- 
fore modified  by  reducing  it  to  tbe  sum  of 
$700.  with  Interest  as  agreed  at  8  i>er  cent, 
per  annum  from  April  8,  1913,  and  costs  be- 
low. 

ELLIS,  a  J.,  and  FVULESCXON  and 
PARKEB,  J3^  concur. 


(96  Wash.  55») 
WORKMAN  V.  SOTAL  EXCHANGE  AS- 
SURANCE. (No.  13795.) 
(Supreme  Court  of  Washington.  Jane  4, 1917^ 

1.  INSURANCI     «=>28S(1)  —  MiaSKPRESENTA- 

TIONS. 

Under  Laws  1015,  p.  703,  5  1,  providinir  that 
insured's  misrepresentations  shall  not  defeat  a 
policy  unless  made  with  intent  to  deceive,  in- 
sured's statement  that  his  property  had  bttai 
insured  in  another  company,  but  he  did  not 
know  whether  such  policy  was  still  in  effect,  does 
not  invalidate  a  policy  prohibiting  other  iosur- 
fitice,  although  such  other  policy  was  actually  in 
force. 

[Ed.  Note.— For  other  cases,  see  Insnraaosk 
Cent.  Dig.  »  660-669.]  ■ 

2.  Insurance  $=»372— Misbepbssentatiors— 

Insurance  Code  (Laws  1911.  p.  244)  |  106w 
providing  for  use  of  the  New  Tork  standard  firs 
policy,  except  that  Insurer  may  indorse  addi- 
tional provisions  upon  the  policy,  does  not  pre- 
vent insurer  from  waiving  a  policy  provision 
prohibiting  insurance  in  other  companies. 

[Ed.  Note.— For  other  cases,  see  InauraneCk 
CenL  Dig.  1  941.] 

3.  Insurance   ^378(3)  —  Kkowledob  of 

Agents. 

Knowledge  of  a  fire  insurance  agent,  author- 
ized to  execute  and  deliver  a  policy,  tliat  the 
property  bad  twen  previously  insured  in  anothef 
company,  will  be  imputed  to  tbe  insurer. 

[EA.  Note.— For'  other  cases,  see  Insuranoe; 
Cent.  Dig.  I  982.] 

4.  Insurance  «=»878(1)— Waiveb. 

Where  a  fire  insurance  company  was  noti- 
fied through  its  agent  that  property  had  been 
previously  insured  in  another  company,  but 
thereafter  Issued  a  policy  nod  accepted  premi- 
ums, it  waived  a  policy  provision  prohibiting 
other  insurance, 

{Ed.  Note.— For  other  cases,  see  InsurancCb 
CenL  Dig.  g§  9C8,  975-907.] 

D^rtment   2.  i^)peal   from  Superior 
Court  Lewis  County ;  A.  E.  Clcs,  Judge. 
ActtcHi  by  J.  T.  Workman  against  the  Royal 
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I^dtan^e  Assurance.  Judgment  (or  plain- 
tiff, kDd  defendant  appeals.  Affirmed. 

H.  T.  Grangpr,  of  Seattle,  for  appellant. 
Dysnrt  &  Ellsbury  and  C.  D.  Cunaingbam, 
tit  of  Centralia,  for  respondent. 

UOXjCOSB,  J.  In  thia  action  respondent 
demanded  and  recovered  judgment  np<»i  a 
ire  iuRUrance  policy  Issued  by  appellant  to 
the  respondent  on  or  about  July  9,  1015,  In- 
nring  tbe  respondent  subject  to  the  terms 
and  conditions  of  th<^  policy,  against  loss  by 
fire  oo  a  certain  1%-story  frame  dwelling 
bODse  situated  in  the  tonni  of  LittcU,  Lewis 
CQODty,  Wash.  The  policy  is  for  $700.  and 
tbe  complaint  shows  payment  by  the  respond- 
ent of  $8.40  as  premium,  alleges  that  tbe 
dwelling  was  destroyed  by  Are  on  August  21, 
1915.  and  demands  judgment  for  the  amount 
of  tbe  policy. 

Appellant  answered,  and,  so  far  as  needs 
be  considered  on  this  appeal,  set  out  two  af- 
flrmative  defenses  In  substance  as  follows: 
(1)  That  the  policy  sued  upon  provides  that 
It  shall  be  T<^d  if  tbe  insured  bas  concealed 
or  misrepresented,  in  writing  or  (Abenvise, 
any  material  fact  or  circumstance  concern- 
ing tbe  Insurance  or  the  subject  thereof,  and 
that  at  tbe  time  tbe  policy  of  Insurance  sued 
upon  was  written  the  insured  represented  to 
tbff  appellant  that  he  had  no  other  Insurance 
Upon  the  property,  when  in  truth  and  In  fact 
at  that  time  he  did  have  other  Insurance  In 
the  Fireman's  Fund  Insurance  Company  in 
the  sum  of  $P00,  all  of  which  was  unknown 
to  aM>e1IaDt,  and  had  appellant  known  that 
there  was  such  other  Insurance  the  policy 
toed  upon  would  not  have  been  issued ;  that 
■ppellant  learned  for  the  first  time  after  the 
fire  of  tbe  e^lstmce  of  tbe  Fireman's  Fund 
policy,  and  thereupon  tmdered  to  respondent 
tbe  return  of  the  $8.40  premium  receired  by 
It,  and  in  connection  with  the  answer  deposit- 
ed In  the  registry  of  the  court  the  siun  of 
18.40  in  pursuance  of  tbe  tender.  (2)  That 
the  policy  saed  upon  provided  as  follows; 
"Hits  entire  policy,  nnless  otherwise  provid- 
ed by  agreement  indorsed  thereon  or  added 
thereto,  shall  be  void  If  tbe  Insured  now  bas 
or  shall  hereafter  make  or  procure  any  other 
contract  of  Insurance,  whether  valid  or  not, 
on  property  covered  In  whole  or  in  part  by 
this  policy"— and  that,  at  the  time  the  policy 
of  insurance  In  this  case  was  Issued,  respond- 
ent bad  other  insurance  upon  tbe  pit^rty 
covered  by  the  policy  without  the  knowledge 
or  ccHisent  of  appellant. 

To  these  affirmative  defenses  respondent 
replied,  admitting  the  existence  of  the  $S00 
policy  in  tbe  Fireman's  Fund  Insurance  Cora- 
peny.  but  denying  that  it  was  unknown  to 
ippdlent,  denying  that  the  respondent  mis- 
represented tbe  facts,  denying  that  the  appel- 
lant woold  not  have  issued  tbe  policy  sued . 
upon  if  it  bad  known  there  was  other  Insnr- 
tace,  and  denying  that  appellant  first  learned  , 
of  the  existence  ot  tbe  Firemen's  Fund  policy 
tftar  the  Qrtt,  and,  r^erring  to  the  second 


[  affirmative  defraise,  respondent  admitted  that 
there  was  the  other  insurance,  but  denied 
that  the  other  Insurance  was  without  the 
knowledge  or  consent  of  appellant 

Tbe  case  being  tried  to  the  court  without 
a  Jury,  the  trial  court,  after  hearing  the  evi- 
dence, made  and  entered  findings  of  fact  and 
conclusions  of  law  In  favor  of  plaintiff,  and, 
among  other  things,  found  in  substance  that 
Benedict  &  Roberts  were  the  apents  of  the 
appellant  company  at  Centralia,  Lewis  coun- 
ty. Wash.,  and  that  as  such  agents  they  so- 
licited and  Importuned  respondent  to  talte  out 
the  policy  of  Insurance  which  Is  the  subject 
of  this  suit,  and  at  the  time  of  and  previous 
to  the  Issuance  of  the  policy  respondent  stat- 
ed to  the  agents  of  appellant  that  he  did  not 
know  whether  or  not  there  was  another  i>ol- 
Icy  of  Insurance  upon  the  building  or  not, 
that  an  agent  In  Chohalls.  Wash.,  had  been 
carrying  Insurance  upon  the  building,  and  he 
did  not  know  whether  that  policy  of  Insur- 
ance! had  expired  or  not,  and  did  not  know 
that  there  was  another  policy  of  insurance 
upon  tbe  building  until  after  the  building  was 
destroyed  by  fire  on  the  21»t  day  of  August 
1915.  and  then  It  was  learned  by  respondent 
for  the  first  time  that  there  was  another  pol- 
icy of  Insurance  upon  the  building.  As  a 
conclusion  of  law  the  court  concluded  that 
the  answers  and  statements  made  by  re- 
spondent as  to  other  insurance  upon  the 
building  were  not  made  with  the  Intention 
of  defrauding,  deceiving,  or  misleading  tbe 
agents  of  the  appellant  company,  and  did  not 
prevent  tbe  policy  of  insurance  from  attach- 
ing and  becoming  a  complete  policy  of  Insur- 
ance. 

[1]  Two  assignments  of  error  are  made  by 
appellant  both  based  upon  the  affirmative 
defenses  set  up  in  Its  answer.  Tbe  first  of 
these  Is  that  the  policy  of  Insurance  Issued 
by  appellant  Is  tbe  standard  form  of  policy 
prescribed  by  the  Legislature,  and  that  this 
policy  does  not  permit  additional  Insurance, 
or  concurrent  insurance,  without  the  written 
consent}  of  the  insurer.  It  Is  conceded  that 
the  written  consent  of  tbe  insurer  to  any  ad- 
ditional Insurance  was  not  given  In  tbe  In- 
stant case.  The  respondent  testified,  and  the 
court  found,  that  notice  was  given  to  the  In- 
surer of  tbe  concurrent  insurance,  as  to 
which  respondent  did  not  know  whether  It 
had  expired  or  not  and  It  was  afterwards 
fonnd  to  exist  The  policy  in  fact  was  writ- 
ten by  the  Fireman's  Fund  Insurance  Compa- 
ny on  February  2S,  1913,  tor  the  term  of* 
three  years  from  that  date,  and  therefore  did 
not  expire  until  February  2S,  1016,  and  was 
In  force  at  the  time  of  the  destruction  of  the 
premises  by  fire. 

The  case  hinges  largely  upon  an  interpre- 
tation of  section  1,  c.  192,  Session  Laws  1915, 
amending  section  84  o£  the  Insnranoe  Code, 
as  follows: 

"No  oral  or  written  misrepreaOitation  or  war- 
ranty made  in  the  negotiation  of  a  contract  or 
policy  of  Insurance,  by  the  assund  or  in  W» 
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behalf,  shall  be  deemed  material  or  defeat  or 
avoid  the  policy  or  prevent  it  attaching,  unless 
such  misrepresentation  or  warranty  ia  made 
ifrith  tlie  intent  to  deceive.  *  • 

In  construing  the  effect  of  this  statute  In 
Woods  Y.  Insurance  Co.  of  Fenn.,  82  Wash. 
563,  144  Pac.  650.  we  said: 

"This  section  refers  to  three  conditions  which 
may  affect  the  validity  of  the  -  policy  or  in  a 
measure  control  the  ri;;hts  of  the  insured  and 
the  liability  of  the  insurer  under  the  policy: 
fMrst.  RepresentatioDB  made  in  uetiotiations  be- 
fore issuance  of  the  policy  with  intent  to  de- 
ceive  the  insurer;  second,  breaches  of  warran- 
or  cooditiona  recited  in  the  policy;  and, 
ird,  the  right  of  the  insured  to  have  the  policy 
considered  valid,  to  the  extent  of  the  amount  of 
insurance  the  premium  paid  would  purchose 
in  the  absence  of  a  breached  warranty  recited 
in  the  policy." 

In  connectioa  with  this  question  the  only 
represratatlons  made  by  Workman  as  to  the 
existence  of  other  insurance  were  that  there 
had  beoi  a  policy  in  another  Insurance  com- 
pany, T^resented  by  an  agent  named  Coff- 
man,  In  the  neighboring  town  of  Chdialls, 
and  that  respondent  did  not  have  the  policy, 
but  that  Coffman  had  It,  as  be  had  left  it 
with  Coffinan,  and  tbat  be  did  not  know 
whether  the  policy  had  expired  or  not  No^ 
withstanding  these  statements,  appellant's 
agents,  being  desirous  of  writing  the  policy, 
proceeded  without  Inquiry  to  write  the  policy, 
and  retained  it  in  their  possession  for  a  con- 
siderable time,  until  respondent  had  paid  the 
pr«nhim.  It  is  evident,  therefore,  if  respond- 
ent's testimony  is  to  be  believed — and  there 
is  no  prcfionderance  against  it— that  be  made 
no  representations  to  appellant's  agents 
wbi<^  were  deceptive  or  could  deceive,  and 
tbat  any  representations  he  made  were  there- 
fore not  made  with  Intent  to  deceive. 

[2]  Appellant  Insists  that  the  Insurance 
Code  of  this  state,  adopted  In  1911  (Laws 
1911,  p.  244),  by  section  106  thereof,  pre- 
scribes that  DO  fire  insurance  company  shall 
write  any  policy  of  insurance,  except  on 
what  Is  known  as  the  New  York  standard 
form;  that  the  provision  requiring  other  in- 
surance. If  permitted,  to  be  Indorsed  or  not- 
ed upon  the  policy,  was  one  required  by  the 
law  of  Washington  of  which  all  interested 
parties  were  bound  to  take  notice,  and  must 
be  thereby  controlled,  and  that  therefore  the 
policy  was  void,  because  In  contravention  of 
the  law;  that  the  defendant  cannot  read 
this  clause  out  of  the  contract  Such  a  con- 
struction of  tbat  provision  of  the  Insurance 
Code  would  place  the  entire  burden  upon 
policy  holders  of  seeing  that  the  necessary 
provisions  were  Inserted  in  or  indorsed  upon 
the  policies  upon  delivery  to  them,  and,  if 
there  were  any  omissions  made  by  the  Insur- 
er or  Its  agents,  such  omissions  would  avoid 
the  policy,  notwithstanding  the  innocence  of 
the  insured. 

In  the  very  recent  case  of  Ramat  v.  Cali- 
fornia Ins.  Co.,  164  Pac.  219,  where  a  policy 
was  issued  to  the  Insured  without  any  In- 
dorsemmt  In  writing  jiermitting  other  In- 


surance, and  it  developed  at  the  trial  tliat 
the  Insured  had  other  Insurance  upon  tbe 
property  In  two  other  Insurance  companies, 
the  same  contention  being  made  as  In  this 
case  tbat  the  nonlndorsement  of  permission 
for  concurrent  Insurance  avoided  the  policy. 
Judge  FuUerton  observed: 

"It  is  argued  from  this  that  the  statute  gives 
to  these  provisions  of  the  policy  the  force  of  pos* 
itive  law,  making  them  controlling  as  written; 
and  hence  there  can  be  no  oral  waiver,  or  waiver 
by  acts,  of  such  provisions,  and  that  there  can 
be  no  recovery  where  it  is  made  to  appear  tbat 
there  is  other  insurance  on  the  policy  not  pro- 
vided by  agreement  indorsed  on  the  policy  or 
added  thereto.  •  • 

He  tben  quotes  the  section  of  the  Insur- 
ance Code  relating  to  oral  or  written  misrep- 
resentation or  warranty  mode  in  the  negotia- 
tion of  the  contract  or  policy  of  insurance 
by  the  assured  or  In  bis  behalf,  'wticb  was 
heretofore  referred  to,  cited  as  3  Rem.  & 
Bat.  Code,  I  6(W9— 34,  and,  discussing  these 
several  provisions  of  the  statute  together, 
says: 

'The  second  sentence  of  the  section  [above 
cited],  it  will  be  observed,  provides  that  the 
breach  of  a  warranty  or  condition  in  any  con- 
tract of  insurance  shall  not  avoid  the  policy  nor 
avail  the  insurer  to  avoid  liability,  unless  such 
breach  shall  exist  at  the  time  of  the  loss  and 
contribute  to  the  loss.  Manifestly  the  provision 
of  the  policy,  to  the  effect  that  the  policy  should 
be  void  if  the  insured  then  had  or  should  there- 
after  procure  any  other  contract  of  Insurance, 
if  not  indorsed  on  the  policy,  was  a  condition 
in  the  contract  of  insurance.  While  It  existed 
at  the  time  of  the  loss,  it  la  plain  that  Et  did 
not  contribute  thereto.  It  would  seem  to  re- 
quire no  argument,  therefore,  to  demonstrate 
that  it  was  the  legislative  intent  that  the  breach 
of  such  a  condition  should  not  avoid  the  policy. 
Nor  is  there  anything  in  the  other  provisions  of 
the  section  that  would  lead  to  a  different  result. 
If  the  respondent  ia  to  be  beUeved«  there  was  no 
intent  or  attempt  to  deceive.  He  informed  the 
agent  of  the  appellant  of  the  additional  in- 
surance, and  the  policy  of  insurance  was  issued 
to  him  with  f ull  knoi^edge  of  such  insurance." 

It  Is  further  observed  In  that  case  that: 
"While  the  language  of  the 'section  quoted 
may  not  meet  the  precise  situation,  it  is  espe- 
cially provided  tliat  it  shall  be  liberally  con- 
strued, and  the  plain  intent  of  the  statute  ia 
that  liability  for  losses  shall  not  be  avoided  for 
a  mere  want  of  a  literal  compliance  with  the  pro- 
visions of  the  policy,  which  do  not  contribnte  to 
the  loss  or  operate  to  the  injury  of  the  insurer." 

The  only  difference  between  this  case  and 
the  one  above  cited  Is  that  in  that  case  the 
Insured  testified  positively  that  he  Informed 
the  agent  of  the  Insurer,  at  the  time  that  he 
applied  for  the  insurance  In  question,  that 
he  had  the  other  Insurance,  while  In  this 
case  the  testimony  is  not  positive  to  that  ef- 
fect, but  Is  only  to  the  efCect  that  the  insur- 
ed informed  the  agents  of  the  Insurer  that 
there  had  been  a  poUcy  issued  upon  the  same 
property,  as  to  which  he  did  not  know  wheth- 
er It  had  expired  or  not.  In  any  event,  in 
this  case  such  representations  as  were  made 
were  not  false  representations,  did  not  de- 
ceive, and  could  not  have  contributed  to  the 
loss,  upon  sudi  Information  as  the  respond- 
ent gave  to  appellant's  agents,  It  was  the 
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dxxtj  ot  the  agents  eitber  to  ascertain  wheth- 
er or  not  there  was  any  other  Insurance  in 
force  upon  the  property,  or  to  refuse  to 
write  the  policy  of  Insurance  nntU  they  had 
n<^rtainod  whether  sunh  Insurance  was  In 
fwce. 

[1,4]  The  agents  who  wrote  the  policy 
were  the  aatborl7«d  agents  to  execute  and 
dellTer  swdi  policies,  and  the  knowledge  that 
th^  bad  from  the  Insured  was  knowledge 
to  be  Imputed  to  the  insurer.  Having  such 
fiict^  It  either  waived  the  conditions  of  Its 
policy,  or  it  perpetrated  a  fraud  npou  the  re- 
qxmdent,  when  it  accepted  the  premium  and 
continued  the  policy  in  force  until  after  the 
loss  occurred.  It  Is  advisable,  and  the  bet- 
ter policy,  of  course,  to  bold  that  no  fraudu- 
lent intent  could,  he  imputed  to  appellant 
in  executing  and  delivering  the  policy  in 
question,  hat  that  it  mnst  be  presumed  that 
it  mistake  omitted  to  ^ress  the  effect 
of  other  Insurance  existing  on  the  premises, 
«  waived  that  provision,  and  must  be  held 
to  be  estopped  from  setting  it  up.  Gray  v. 
Germanla  Fire  Ins.  Co.,  1S5  N.  Y.  180,  49  N. 
E.  67&  We  are  convinced,  therefore,  that 
the  policy  of  insurancie  issued  and  delivered 
to  respondent  under  the  circumstances  shown 
In  this  case  was  a  valid  and  entorceaUe  policy 
of  Insurance,  and  that  the  Judgment  of  the 
lower  court  Is  correct 

Affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  FULLBRTON, 
and  PARKER.  JJ.,  concur. 


(M  Wash.  644) 

GRUBEIR  V.  CATEfR  TRANSFER  CO. 
(No.  13756.) 

(Supreme  Court  of  Washington.  Jnne  4,  1917.) 

1.  GaEBXEBB  <=S>240  —  BVIDBNCB  —  Pkesuup- 

TION. 

The  presumption  is  that  the  driver  of  a 
track  Qseo  for  the  transportation  ot  baggage  did 
not  have  authority  to  invite  or  permit  persons 
to  ride  upon  die  truck. 

[Ed.  Note^For  other  cases,  see  Oarriera, 
OnL  Dig.  U  1275, 1284, 1296.] 

2.  Gasbibbs  ^»244  —  Cabbuob  or  Goons  — 
Imdbt  to  Pebsorb  iNvmen  bt  Skbvant. 

Where  plaintiff  contracted  with  defendant  to 
carry  goods  for  him  in  a  track  which- never  car- 
ried passengers,  and  defend&nt  sent  his  servant 
with  socfa  truck,  and  plaintiff  by  permission, 
but  without  defendant's  authority,  rode  in  the 
car  with  his  goods  and  was  injured  by  being 
tiirown  oat  of  the  truck,  as  defendant  had  not 
extracted  to  carry  the  plaintiff,  it  is  not  liable 
for  his  injury. 

[Ed.  Note.— For  other  caaeo,  see  Carriers, 
G^t.  Dig.  «  1115,  111&] 

8.  Cabbiebs  «=3318(S)  —  Neouobhob  —  Evi- 

DBNCB^SUFnCIEnCT. 
In  action  for  personal  injuries  received  from 
falling  out  of  defendant's  baggage  track  driven 
by  its  servant,  evidence  held  not  to  show  that 
the  driver  was  guilty  of  gross  negligence  or  of 
wantonly  cauung  plaintiff's  injury. 

lEi.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1309,  1310.] 


4.  Cabbiebb  ^=s>246  —  Cabbiaqb  of  Goods  — 
Custom— pEOor. 
Evidence  that  one  of  defendant's  drivers  of 
Its  horse  drawn  trucks  had  allowed  another 
driver  upon  the  seat  with  him,  but  had  never  al- 
lowed any  ooe  to  ride  upon  the  back  part  of  his 
truck  where  goods  were  carried,  as  in  the  pres- 
ent case,  was  not  evidence  of  a  custom  available 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 

Cent  Dig.  SS  1275,  1284,  1296.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Walter  M.  French, 
Judge. 

Action  by  Martin  Gruber  against  the  Cater 
Transfer  Company.  Judgment  for  ptalntilT, 
and  defendant  appeals.  Reversed,  and  case 
dismissed. 

Smith  &  Mack,  of  Spokane,  fbr  appellant. 
Roche  &  Onstine,  of  Spokane,  tor  respondent. 

PARKER,  J.  The  plaintiff,  Gruber,  seeks 
recovery  of  damages  for  personal  Injuries 
which  he  alleges  he  received  from  the  neg- 
ligence of  the  defendant  transfer  company  in 
the  operation  of  one  of  Its  transfer  auto- 
mobile trucks  while  he  was  riding  thereon  by 
consent  of  the  driver  thereot  Trial  In  the 
superior  court  sitting  with  a  jury  resulted 
In  verdict  and  judgment  In  favor  of  the  plain- 
tiff, awarding  him  damages,  from  which  the 
defendant  has  appealed  to  this  court. 

Appellant  Is  a  corporation  engaged  in  the 
transfet-  business  in  the  city  of  Spokane,  us- 
ing both  automobile  and  horse-drawn  trucks 
In  Its  business.  It  apparently  Is  not  engaged 
at  all  in  the  carrying  of  passengers.  In  any 
event,  the  automobile  trudc  here  In  question 
was  in  no  sense  a  passenger  carrying  vehicle 
nor  'intended  to  be  used  as  such,  as  ite  ap- 
pearance plainly  so  indicated.  About  9 
o'clock  In  the  morning  on  April  9,  1915,  re- 
spondent called  the  office  of  e^^llont  by 
telephone  and  arranged  for  it  to  send  a  mov- 
ing truck  to  his  residence  to  move  some 
trunks  and  hoi^liold  goods  to  another  part 
of  the  city  some  btodcs  distant  The  con- 
tract thus  made  plainly  did  not  contemplate 
the  tran^rtetloa  of  respondent  himself. 
Appellant  sent  an  automoUle  truck  with 
two  ot  its  employ^  in  charge  to  resptnident's 
reddence  when  it  was  loaded  with  the  goods 
respondent  desired  transferred ;  the  em- 
ployes being  Informed  of  the  place  where  the 
goods  were  to  be  token.  The  employ&i  were 
very  familiar  with  the  city,  and  needed  no 
one  to  go  along  and  show  them  the  way. 
The  goods  being  loaded  and  the  truck  ready 
to  start  upon  Its  journey,  respondent  said  to 
the  driver,  "Hadn't  I  better  go  up  and  show 
you  where  to  put  that  stuff?"  The  driver 
replied,  "Yes,"  "All  right,"  or  "Come  on." 
Respondent  himself  gave  these  different  ver- 
sions of  what  the  driver  then  said  to  him. 
The  driver  and  the  other  employ^  of  appel- 
lant occupied  the  seat  on  the  front  of  the 
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trpck,'  leaving  do  room  for  another  person  to 
ride  there.  The  sides  of  the  body  of  the 
truck  were  some  18  Inches  high.  The  rear 
end  gate  was  down.  A  small  trunl£  was  on 
the  floor  of  the  truck  a  foot  or  two  from  the 
rear  end.  Respondent  sat  down  upon  this 
trunk  facing  the  rear.  The  truck  then  pro- 
ceeded upon  Its  way,  and  while  passing  over 
a  crossing  raised  somewhat  above  the  level 
of  the  roadway  respondent  was  thrown  or 
fell  out,  striking  npon  his  head  and  shoul- 
ders, and  causing  the  Injuries  for  which  he 
here  seeks  recovery.  He  claims  that  he  was 
thrown  out  as  the  result  of  the  reckless  driv- 
ing of  the  truck  by  appellant's  employ^.  We 
think  no  statement  of  the  facts  can  be  made 
from  the  record  before  us  more  favorable 
to  respondent's  contentions  than  this  sum- 
mary. Indeed,  It  Is  respondent's  own  ver- 
sion, In  substance,  of  the  facts. 

Appellant  by  timely  and  appropriate  mo- 
tions made  upon  the  trial  of  the  cose  chal- 
lenged the  Bufflclency  of  the  evidence  to  war- 
rant any  recovery  against  it,  whatever  the 
negligence  of  the  driver  may  hove  been;  the 
principal  argument  being  that  respondent  was 
not  upon  the  truck  with  the  knowledge  or 
consent  of  appellant,  and  that  the  driver  had 
no  real  or  apparent  authority  from  appellant 
to  consent  to  respondent  being  nptm  the 
truck  as  be  was.  The  refusal  of  the  trial 
conrt  to  80  role  as  a  matter  of  law  Ss  the 
principal  dalmed  error  here  relied  upon. 

It  seems  to  us  that  the  pru^r  disposition 
of  this  case  Is  controlled  by  onr  decision  In 
Flscber  r.  Columbia  &  Puget  Sound  B.  Co.,  BSt 
Wash.  462.  100  Pae  1005.  In  that  case  the 
plaintiff  contemplated  becoming  a  passenger 
upon  a  fright  train  of  the  defendant -com- 
pany to  which  there  was  a  caboose  attached 
for  the  carrying  of  passengers.  It  was  a 
long  train,  and  plaintiff  was  near  the  front 
end.  and  It  seemed  doubtful  whether  he 
would  be  able  to  walk  back  to  the  caboose 
before  the  train  started.  The  engineer,  notic- 
ing this  situation,  told  the'plaintlff  to  get 
on  the  engine  and  ride.  The  plaintiff  did  so. 
and  because  of  defective  brakes  the  crew 
lost  control  of  the  train,  resulting  In  plain- 
tiffs injury,  which  would  not  have  occurred 
had  the  plaintiff  been  riding  In  the  caboose 
which  was  provided  for  passengers.  It  was 
held  as  a  matter  of  law  that  the  company 
was  not  liable  because  the  plaintiff  was  not 
upon  the  engine  by  consent  of  the  company 
or  any  of  its  agents  who  had  authority  to 
invite  him  to  ride  there,  and  no  facts  were 
shown  pointing  to  any  real  or  apparent  au- 
thority on  the  part  of  the  engineer  to  Invite 
the  plaintiff  to  ride  there,  so  that  the  au- 
thority of  the  engineer  In  that  respect  could 
not  become  a  question  for  the  Jury.  Judge 
Qose,  speaking  for  the  court,  quoted  with  ap- 
proval the  general  rule  as  stated  In  Water- 
bury  V.  New  York,  eta,  B.  Co.  (a  17  Fed. 
671,  as  follows: 


"Undoubtedly  the  presumption  of  law  la  that 
persons  riding  upon  a  train  of  a  railroad  car- 
rler,  which  are  palpably  not  designed  for  th« 
trflDsportation  of  persons,  are  not  lawfully  there. 
And  if  they  are  ^rmitted  to  be  there  by  the  con- 
sent of  the  carrier's  employes,  the  presumption 
is  against  the  authority  of  the  employes  to  bind 
the  carriers  by  sndi  oonsenL" 

In  the  ded^on  so  quoted  from,  however, 
the  question  of  implied  authority  of  the  en- 
gineer to  invite  the  plaintiff  to  ride  upon  the 
engine  was,  because  of  the  plaliitllTs  l>eing  a 
shipper  of  stock  on  the  train  and  certain 
proof  ot  custom  Introduced  In  evidence,  held 
proper  to  be  left  for  the  Jury  to  decide. 
After  citing  and  reviewing  a  number  ot  au- 
thorities. Judge  Oose  concluded  the  o^nton  of 
the  court  as  follows: 

"We  conclude,  therefore,  that  the  engineer.  In 
inviting  th<>  appellant  to  get  onto  the  engine,  did 
not  act  within  the  real  or  npparenfsoope  of  his 
authority;  that  the  appellant  was  reqnired  to 
take  notice  of  this  fact;  that  the  appellant  was 
not  a  passenger:  that  the  company  owed  him 
no  affirmative  doty;  and  that  he  cannot  re- 
cover." 

[1]  It  seems  to  us  Out  the  presumption  Is 
equally  strong  In  this  case  tliat  appellant's 
driver  did  not  have  authority  to  Invite  or  per> 
mlt  respondent  to  ride  upon  the  truck,  es- 
pet^ally  In  the  position  which  he  did  ride. 
Nothing  could  seem  plainer  than  that  the 
natore  of  the  truck  and  the  purpose  for  wbldi 
It  was  being  nsed  would  tell  respcndent  that 
ai^Uant  never  contemplated  persons  other 
than  its  employ^  riding  thereon,  and  we 
think  there  Is  no  evidence  In  the  record  which 
tends  to  affirmatively  show  to  the  contrary. 
Among  the  decisions  cited  and  reviewed  by 
Judge  Gose  In  that  opinion  as  lending  support 
to  the  conclusl<Hi  reached  are  Chicago,  etc., 
R.  Co.  T.  Michie.  83  111.  427;  Atchison,  etc, 
R.  Co.  V.  Johnson,  3  OkL  41,  41  Pac  641; 
Flower  V.  Pennsylvania  R.  Co.,  69  Pa.  £10, 
8  Am.  Rep.  251;  Snyder  t.  Hannibal,  eta, 
R,  Co.,  60  Mo.  413 ;  Duff  v.  Alleghany  R.  Co., 
91  Pa.  458,  36  Am.  Rep.  675 ;  and  Atchison, 
ete.,  R.  Co.  T.  Llndley,  42  Kan,  714,  22  Pac. 
703,  6  L.  R.  A.  646,  16  Am.  St.  Rep.  515. 

[2]  Our  decision  In  Balrd  t.  Northern  Pa- 
cific Ry.  Co.,  78  Wash.  67. 138  Pac  325.  might 
seem  to  lend  some  support  to  respondent's 
contentions,  but  in  that  case  an  employ^  of 
the  railway  company  In  accordance  with  a 
custom  which  was  known  to  the  company 
and  assented  to  by  it  was  riding  hcnne  upon 
the  engine  of  a  work  train  after  working 
hours,  when  he  was  injured  by  the  negligent 
(^ration  of  the  engine.  ^I^t  decision  goes 
no  further  than  holding  that,  these  facts  ap- 
pearing in  the  complaint,  It 'stated  a  cause  of 
action,  and  that  proof  of  the  alleged  facts 
made  the  questltm  of  the  authority  of  the  op- 
erators of  the  engine  In  allowing  him  there 
one  for  the  Jury  to  dedde.  The  following  an* 
thorttles  lend  support  to  our  conclusion: 
Robinson  v.  McNeill,  IS  Wash.  163,  51  Pac 
356 ;  Foster-Herbert  Cut  Stone  Co.  v.  Pogli, 
115  Ttenn.  688,  01  S.  W.  100,  4  L.  B.  A,  (N. 
S.)  801,  112  Am.  St  Bep;  881;  Dousberly  t. 
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Chicago.  M.  &  St  P.  Ry.  Oo.,  137  Iowa,  257, 
U4  N.  W.  902,  14  I*  R.  A.  (N.  S.)  59».  126 
Am.  St.  Rep.  282;  Clarb  v.  Colorado  &  N. 
W.  R.  Co.,  165  Fed.  408,  91  C.  C.  A.  358.  19 
U  R.  A.  (N.  S.)  968;  Dover  r.  Mayea  Mfg. 
Oa.  167  N.  C.  324,  72  S.  E.  1067,  46  U  R.  A. 
(N.  S.)  199;  Scbnlwitz  t.  Delta  Ltimber  Co., 
120  Ulch.  BS9,  85  N.  W.  1076;  Mahler  T. 
Stott.  129  Hlch.  614,  89  N.  W.  840;  Scott  T. 
Petbody  Coal  Ca.  153  111.  App.  103;  I^vgo 
T.  Newtiold,  9  W«l8.  &  HnrL  (Exch.  Rep.) 
802.  The  last-dted  case  seesns  to  be  exactly 
pualld  to  the  one  before  a&  Hie  decMoQ 
ta  well  epitomized  In  the  ayllalma  thereof, 
which  reads: 

"The  plaintiff,  a  person  of  full  a^e,  contracted 
with  the  defendant  to  carry  certain  goods  for  her 
in  bis  cart  The  defendant  sent  bis  servant  with 
his  cart,  and  the  plaintiff,  by  the  permission  of 
Uie  servant,  but  without  tbe  defendant's  author- 
ity, -rode  in  the  cart  with  her  Roods.  On  the 
way,  tbc  cart  broke  down,  and  tbe  plaintiff  was 
thrown  out  and  severely  injured.  Held  that,  as 
the  defendant  bad  not  contracted  to  carry  tbe 
plaintiff,  and  as  she  had  ridden  in  tbe  cart  with- 
oot  his  authority,  be  was  not  liable  for  tbe  per- 
aosal  injury  she  bad  snstained." 

We  see  do  escape  from  the  condnsloii  Uiat 
sn>ellant  cannot  be  held  liable  for  the  lii- 
Jarles  received  by  respMdent.  and  that  It 
nrost  be  so  decided  as  a  matter  of  law. 

[I]  We  do  not  understand  counsel  fOr  re> 
vondent  to  aertooely  contend  here  that  aiH 
pellant^B  driT»  was  gull^  of  gross  ne^lgenoe 
or  of  vantonly  causing  respondent's  Injury. 
Indeed,  we  ne  no  room  tor  such  contoitlon 
fai  the  light  of  the  eridene&  Besldee,  the 
trial  coort-ln  Its  InstructlfHis  sulmiltted  the 
esse  to  tlie  Juiy  vpon  the  theory  of  anwllant 
bdag  In  no  event  Uabte  to  resptrndent  except 
qwD  Its  tellnre  to  exerdse  ordinary  care 
for  his  safety,  and  we  do  not  find  In  the 
iceoxd  any  exc^tifHis  to  these  Instructions  or 
request  for  Instructions  submitting  to  the 
Jury  the  question  of  gross  ne^tgence  or  wan- 
toa  action  on  the  part  ot  appellant's  driver. 

[4]  We  find  in  the  mxad  no  evidence 
worUiy  of  conslderati(m  pointing  to  any  cus- 
tom of  allowing  persons  other  than  f^pel- 
lant's  unployte  to  ride  upon  its  transfer 
tracks.  The  only  evidence  which  could  have 
any  bearing  whatever  upon  this  question  was 
the  testinKHiy  of  one  of  appellant's  drivers 
fl(  one  of  Its  hOTse-drawn  trudu  that  he  liad 
allowed  otheiB  to  ride  upcn  the  seat  with  him. 
But  even  be  tesUfled  that  be  never  allowed 
any  one  to  ride  on  the  back  part'  of  his  truck 
where  goods  were  being  carried.  This,  we 
Uilnk.  Is  no  evidence  of  custom  available  to 
leqxHident. 

We  condnde  t2iat  the  Judgment  must  be  re- 
versed, and  the  case  dismissed. 

It  Is  so  ordered. 

ELUS,  a  J.,  and  MOUNT,  FDLLERTON, 
and  HOUX)MB,  JJ.,  concur. 


(96  Wasb.  681} 

STATE  ex  reL  BARNES  et  uiL  v.  SUPERIOR 
COURT  PGR  KITSAP  COUNTY  et  aL 
(No.  14014.) 

(Supreme  Court  of  Washington.   June  4,  1617.) 

1.  Landlobd  and  Tenant  ^=9291(9%)— Un- 
lawful Obtain  KB— Bond— Application  to 
Raise— Recbiwno  Evidencb. 

Rem.  Code  1915.  S  821.  providing  that,  on 
hearing  of  application  to  raise  amnunt  of  bond 
in  unlawful  detainer  action,  evidence  may  be 

S'ven.  is  merely  permissive;  and  tbe  court  may 
>  as  well  informed  by  admissions  and  state- 
ment of  counsel  as  t>y  reception  of  evidence. 

2.  luANDLOBD  AND  TENANT  «=3291(9%)— UH- 
LAWFXTL  DKTAINEB  —  STBIKINO  ADDITIONAI. 

Bond. 

Under  Rem.  Codo  1916,  §  821.  providing 
that,  if  an  additional  bond  ordered  to  be  fur- 
nished by  defendant  in  unlawful  detainer  ac- 
tion be  found  insiiSicient  after  hearing,  tbe  sher* 
iff  shall  forthwith  put  plaintiff  in  possession, 
tbe  bond,  not  complying  with  section  820,  and 
being  so  found  insufficient,  may  be  stricken. 

3.  ItANDLOBD  AND  TbNANT  ®=s291(9^)— UN- 
LAWFUL Dbtai neb—Writ  of  Kksiiiution, 

Rem.  Code  1915,  S  819,  decluring  the  writ 
of  restitution,  to  be  issued  in  unlawful  detainer 
action  at  ccnnmencement  thereof,  returnable  in 
20  days,  is  merely  a  provision  for  the  sheriff  re- 
turning tbe  writ  with  bis  doing  thereon  within 
such  time,  and  does  not  limit  its  force  and  vitali- 
ity  to  such  time,  but  its  life  endures  til)  final 
determinatifw  of  tbe  right  of  possession,  so  that, 
while  it  is  suspended  and  held  in  abeyance  by  de- 
fendants giving  a  counter  bond^  it  revives  and 
can  be  enforced  on  defendant's  failing  on  order  to 
give  an  additiooal  bond  satisfying  the  statuta 

4.  Revibw  «=»3-^tiER  Adequate  Reicbdt— 
Dispossession  Procbbdinos. 

Writ  of  review  will  not  lie  tor  striking  bond 
of  defendants  in  unlawful  detainer  actios  and 
ordering  restltutitm  to  plaintiff,  ttiere  bring 
plain,  speedy,  and  adequate  remedy  by  applica- 
tion under  Rem.  Code  1015,  I  821,  for  an  addi- 
tional bond  from  plaintiff,  and  by  appeal  with 
bcmd  staying,  nndn  seetlims  882  and  8S3,  the 
writ. 

[Ed.  KotAr-For  other  cases,  see  Review,  Coot 
IMf.|3.] 

Department  Z  Original  proceedings  in  re- 
view by  tbe  State,  <m  the  ration  of  John  G. 
Barnes  and  another,  against  the  Superior 
Court  for  Kitsap  County;  John  S.  Jurey, 
Judge,  presiding.    Writ  denied. 

John  G.  Barnes,  of  Seattle,  for  idalntlffs. 
McClure  &  McClur^  of  Seattle,  for  reapcmd- 
euts. 

HOLOOMB,  J.  This  original  proceeding 
in  review  is  prosecuted  by  relators,  seeking 
to  have  certain  orders  of  the  superior  court 
made  In  an  unlawful  detainer  action  against 
relators  reviewed,  revised,  or  annulled,  and 
the  proceedings  thereunder  stayed.  In  the 
original  action,  one  Norris  and  wife,  after 
service  of  a  notice  to  vacate,  proceeded  In 
unlawful  detainer  to  dispossess  relators  who 
held  under  an  alleged  written  lease.  They 
caused  the  complaint  and  special  statutory 
summons  in  unlawful  or  forcible  detainer  to 
be  served  upon  the  defendants  and  applied 
for  and  had  issued  a  writ  of  restitutton  at 
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the  time  of  the  filing  of  tbe  summons  and 
complaint,  on  April  29,  1916,  the  bond  there- 
for being  fixed  by  the  court  at  (500,  which 
plaintlCfs  furnished,  and  the  writ  was  served 
upon  defendants.  Within  three  days  there- 
after, as  provided  in  section  820,  Rem.  Code, 
the  defendants  furnished  a  counter  bond, 
which  was  filed  with  and  approved  by  the 
clerk  of  the  court  on  May  2,  1916.  There- 
after, and  within  20  days  after  its  issuance 
as  provided  by  the  statute,  the  writ  of  resti- 
tution was  returned  by  the  sheriff  into  court, 
together  with  his  acts  thereunder.  There- 
after a  trial  was  had,  In  which  the  verdict 
of  the  Jury  was  for  the  defendants;  but 
the  verdict  was  set  aside  and  a  new  trial 
granted  by  the  court  Thereafter  plalntlCTs 
In  the  action  gave  notice  of  a  motion  for  an 
order  for  additional  bond  by  defendants  In 
the  sum  of  $2,000.  On  February  9,  1917,  the 
court  made  on  order  reciting  that: 

The  motion  above  referred  to  "coming  on  rega- 
larly  for  hearing  upon  the  application  of  plain- 
tiffs for  an  order  requiring  the  defendants 
Barnes  and  wife  to  furnish  additional  b(Hid  In 
order  to  stay  the  writ  of  restitution  issued  In 
the  cause,  and  the  court,  having  heard  the  argu- 
ment of  counsel,  makes  the  following  order:  Or- 
dered, adjudged,  and  decreed  that  the  defendants 
Rames  and  wife  fumidi  and  6le  in  said  cause 
within  10  days  from  date  hereof  an  additional 
bond  in  the  sum  of  (1.000,  with  sufficient  sure^ 
conditioned  in  the  manner  provided  by  law  for 
the  stay  of  the  writ  of  restitution  heretofore  Is- 
sued in  said  cause,  and  that,  in  the  event  of  a 
failure  of  said  defendants  to  furnish  said  bond 
as  aforesaid,  the  sheriff  of  Kitsap  conaty,  Wash., 
proceed  forthwith  to  ezecnte  sud  writ  of  resti- 
tntlon." 

On  Frtruarr  10,  1917,  relators  filed  a  inir- 
ported  addltlcmal  twnd  with  but  one  surety 
and  oHidltioned  as  fallows: 

*'N«w,  therefore,  if  the  above-named  princi- 
pals shall  pay  to  the  above-named  plaintiffs  such 
soma  as  uie  plaintiffs  may  recover  in  this  ac- 
tion for  the  use  and  occupation  of  the  premises 
described  in  the  complaint  in  this  action  subse- 

aaent  to  the  date  of  the  executioo  and  filing  of 
ais  bond,  or  any  rent  found  due  snbseqnent  to 
the  executifHi  and  filing  of  this  bond,  together 
with  all  damages  the  plaintiffs  may  sustain  by 
reason  of  the  said  prindpals*  occupying  or  keep- 
ing possession  of  said  premises  subeoquent  to  the 
ezecutkm  and  filing  of  this  bond,  and  also  all 
the  Costs  of  this  action  incurred  subsequent  to 
the  execution  and  filing  of  this  btmd,  then  this 
(^ligation  to  be  void." 

This  bond  was  not  approved  by  the  clerk 
of  the  court  and  on  February  20,  1917,  the 
plaintifTs  in  that  action  filed  a  motion  to 
strike  the  bond  from  the  files,  on  the  ground 
that  It  had  not  been  approved  by  the  clerk 
of  the  court  as  provided  by  law  and  that  it 
did  not  comply  with  the  law  nor  with  the 
order  of  the  court  entered  on  Februarr  9, 
1917;  and  that  on  the  striking  of  the  bond 
the  sheriff  of  Kitsap  county.  Wash.,  be  or- 
dered by  the  court  forthwith  to  execute  the 
writ  of  restitution  heretofore  issued. 

On  February  24,  1917,  the  court  made  an 
order  reciting,  among  other  things,  that,  hav- 
ing heard  the  argument  of  counsel  and  being 
fully  advised,  the  bond  should  be  stricken 
from  file  records  and  files,  and  that  the  sher- 


itr  of  Kitsap  county  forthwith  pot  plalntlfCs 
in  the  action  in  poesesslon  of  the  premises 
descrii>ed  therein;  to  all  of  which  the  rela- 
tors objected  and  excepted. 

It  Is  contended  that  these  orders  were 
made  by  the  court  witbout  any  hearings  as 
required  by  law,  and  that  the  order  requlrii^' 
additional  bond  was  made  without  the  intro- 
ductlOTi  of  any  evidence,  and  that  the  life  of 
the  writ  of  restitution  had  expired,  and  the 
court  had  no  power  or  Jurisdiction  to  order 
its  execution. 

By  the  provisions  of  section  820,  Rem. 
Code,  a  counter  bond  given  by  defendants  t» 
retain  possession  of  premises  in  an  unlawful 
entry  and  detainer  acticHi  is  required  to  be 
approved  by  the  clerk  of  the  court  in  such 
sum  as  may  be  fixed  by  the  Judge,  with  "two 
or  more  sureties"  to  be  approved  by  the  clerk 
of  the  court,  and  conditioned  that  fliey  will 
pay  to  the  plaintiff  such  sum  as  the  plaintiff 
may  recover  for  the  use  and  occnpatton  of 
the  premises  or  any  rent  found  due,  together 
with  all  damages  the  plaintiff  may  sustain 
by  reason  of  the  d^eodant  occupying  or 
keeling  possession  of  the  premises,  and  also 
all  costs  of  the  action.  By  section  821,  Rem. 
Code,  the  plaintiff  or  defendant  may  at  any 
time,  up<ni  two  days*  notice  to  the  adverse 
party,  apply  to  the  court  or  judge  thereof 
for  an  order  raising  or  lowering  the  amomit 
of  any  bond  in  the  act  provided  for.  Tbo 
order  oomplatned  of  here  was  an  order  rais- 
ing tlie  amount  of  the  counter  bcmd  to  be 
given  by  the  defendants,  and  that  counter 
bond  given  by  the  defendants  was,  as  we 
have  seen,  by  section  820,  snpra,  Tequtred  to 
be  signed  by  two  or  mwe  sureties  and  ap- 
proved by  the  clerlE  of  the  court  and  condi- 
tioned that  they  would  pay  to  the  plaintiff 
such  sum  as  the  plaintiff  ndght  recover  for 
the  use  and  occnpatltm  of  the  incmlaes,  and 
so  on.  The  bond  offered  and  filed  by  de- 
fendants was  not  executed  by  two  sureties 
or  more,  was  not  approved  by  the  derk.  and 
was  not  cmditioned  as  required  by  the 
statute. 

[1]  Neither  was  It  In  all  cases  necessary 
for  tbe  court  to  receive  evidence  upon  the 
application  for  an  ordw  raising  the  amount 
of  the  bond.  The  statute  does,  Indeed,  pro- 
vide that  upon  the  heating  of  the  application 
evidence  "may  be"  given.  But  this  Is  per- 
missive and  not  mandatory.  The  court  may 
be  as  well  informed  by  the  admissions  and 
statements  of  counsel  as  by  any  evidence 
that  might  be  offered ;  and.  this  case  having 
been  tried  before  the  court,  we  may  assume 
that  the  court  was  as  well  informed  as  to  the 
necessities  and  requirements  in  regard  to  ad- 
ditional bond  by  evidence  In  the  cose  as  by 
any  new  evidence  that  might  have  been  of- 
fered. 

[2]  It  Is  contended  by  relators  that  the  mo- 
tion to  strike  the  bond  Is  a  proceeding  not 
contemplated  by  the  statute,  and  that  th^ 
only  procedure  available  to  the  plnintilte  in 
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recard  to  tbe  matter  was  tbat  provided  by 
tecUoD  821,  supra,  to  tbe  effect  tbat: 

boadsmen  may  be  required  to  be  present 
It  such  heaping  if  so  required  in  tbe  notice 
thereof,  and  sball  answer  under  oath  all  gues- 
tiona  that  may  be  asked  touching  their  qualiflca- 
liiHia  as  bondsmen,  and  in  the  event  the  bonds- 
men  riiaU  fail  or  refuse  to  appear  at  sudi  bear- 
iBK  and  so  answer  sneh  questtons  tbe  bond  iball 
be  striekoi.^ 

Bat  the  statute  further  provides  that: 
"In  the  event  the  court  shall  order  a  new  or 
additional  bond  to  be  furnished  by  defendant  and 
the  same  shall  not  be  given  within  twenty-four 
bours,  tbe  court  shall  order  the  sheriff  to  forth- 
with  execute  tbe  writ.  In  the  event  the  defend- 
itai  shall  Gle  a  second-or  additional  bond  and  it 
shall  also  be  found  insufficient  after  hearing^  as 
above  provided,  the  right  to  retain  the  premises 
hy  bond  shall  be  lost  and  the  sheriff  shall  forth- 
with put  the  plaintiff  in  possesuon  of  tbe  proor 
ves," 

The  court  gave  the  defendants  10  days 
Instead  of  24  hours  ia  whida  to  give  the  new 
or  additional  bond,  and  when  they  offered 
tbe  new  bond  they  did  not  procure  the  ap- 
vnnl  of  the  clerk  of  tbe  court,  and  they 
United  Its  conditions  in  particular  respects 
so  that  It  could  not  comply  with  the  terms 
of  the  counter  bond  required  by  section  820, 
fupra. 

{11  Nor  Is  there  any  merit  In  the  conten- 
tkn  of  relators  that  the  writ  of  restitution 
IsBoed  at  tbe  time  of  the  commencement  of 
the  action  had  lost  its  force  and  vitality  be- 
cause of  the  passage  of  more  than  2D  days 
aftor  its  Issuance.  The  20-dBy  provision  in 
tbe  statute  (section  819,  Bern.  Code)  Is  mere- 
ly a  provision  that  tiie  sheriff  shall  return 
the  writ  with  his  doings  thereon  within  20 
dsjs  after  its  date:  The  life  of  the  writ  en- 
dued ontfl  tbe  final  d^rmlnaUon  of  the 
right  of  possesslMi  of  the  premises.  When 
the  defendants  In  possession  gave  a  counter 
tend  and  retained  possession.  Uiey  suspend- 
ed and  held  In  abeyance  tlie  writ  of  restlto- 
don,  and  when,  under  tbe  statute,  the  de- 
fendants lost  their  rli^t  of  possession  by 
ftUnre  to  oomiriy  with  the  statute,  the  writ 
of  restitution  instantly  revived  and  could  be 
enforced. 

[4]  We  taAve  thus  fftr  discussed  the  merits 
of  the  application  because  of  the  great  ear- 
nestness and  vehmenoe  with  wbldi  relators 
have  insisted  that  the  trial  court  exceeded 
Us  authority  and  Jurisdiction  In  acting  upcm 
and  striking  the  bond,  and  thus  worked  great 
Injury  to  relators  for  which  they  have  no 
plain,  speedy,  and  adequate  remedy.  We 
feel,  however,  tbat  there  should  be  some  dls- 
cu88l<m  of  the  question  trf  whether  or  not 
tbe  writ  of  review  Is  an  appropriate  remedy 
to  be  used  in  such  a  case  as  this  In  any 
event  That  question  is  raised  by  respond- 
ent but  relators  strenuously  urge  that  in 
such  a  case  as  this  there  would  be  no  plain, 
speedy,  and  adequate  remedy  at  law  to  cor- 
rect the  erroneous  acts  and  proceedings  of 
the  conrt  below.   It  is  contended  that  they 


would  be  deprived  of  possession  of  the  prem- 
ises In  questltm  during  tbe  pendency  of  the 
appeal  and  would  thus  be  injured,  and  that 
there  would  be  no  plain,  speedy,  and  ade- 
quate remedy  therefor.  One  answer  to  this 
f s  that,  In  forcible  or  unlawful  entry  -  and 
detainer  proceedings  which  are  sununary 
statutory  proceedings,  the  law  especially  pro- 
vides for  the  dispossession  of  occnpants  upon, 
a  suBldent  bond,  and  provides  for  the  re- 
tention thereof  by  the  occupants  upon  suffi- 
cient counter  bond.  It  also  provides  that 
either  party  may  at  any  time,  upon  two  days' 
notice  to  the  adverse  party,  apply  for  an 
order  raising  or  lowering  the  amount  of  any 
bond  In  this  act  provided  for.  If  the  defend- 
ants are  not  protected  by  an  adequate  bond 
on  tbe  part  of  the  plaintiffs,  they  have  the 
remedy  glv&i  by  statute  to  apply  for  an 
addltiotutl  bond  and  make  a  pn^ier  showing 
therefor. 

Furthermore,  the  statute,  as  in  other  civil 
cases,  provides  for  an  appeal  as  a  matter  of 
course  by  any  party  feeling  a^rleved  by  the 
Judgment,  and,  if  by  the  Judgment  below  the 
defendant  la  dispo^essed  and  a  writ  of  res- 
titution has  been  previously  issued.  It  Is  pro- 
vided that  the  writ  shall  be  stayed  by  the 
execution  and  filing  of  a  bond  on  appeal  by 
the  defendant.  Rem.  Code,  SS  832,  833. 
Mere  dispossession,  especially  against  the 
consent  of  the  occupants,  as  here,  does  not 
Imperil  the  legal  rights  of  the  occupants  dis- 
possessed when  It  comes  to  a  final  adjudica- 
tion of  the  matter  upon  the  merits. 

We  are  therefore  of  the  opinion  that  the 
writ  should  not  lie,  because  there  Is  a  plain, 
speedy,  and  adequate  remedy  at  law.  De- 
nied. 

MOUNT  and  PARKBR.  JJ.,  concur.  BT,- 
LIS,  O.  in  concurs  In  tbe  result 


(96  Wasb.  616) 

GRANT  REALTY  CO.  et  al.  v.  HAM,  YEARS- 
LET  &  RYRIE  et  al.   (No.  13225.) 

(Supreme  Court  of  Wasbingttm.  June  8^  1917.) 

1.  EuniEKT  DOHAIR  «=>243(2)— JUDGIfFNT— 

CoNCLUsivENKss— Good  Faith. 
The  contention,  in  a  suit  tn  quiet  title  to 
water  as  against  a  prior  approprintor,  that  such 
appropriator's  Irrigation  project  was  specula- 
tive and  not  in  good  faitb,  waa  foreclosed  as 
against  parties  to  a  suit  by  snch  approprintor 
to  condemn  land  for  a  dam  and  persons  elaiminc 
under  them  by  the  order  of  the  Supreme  Court 
in  SMcix  suit  directing  the  entry  of  a  judgment 
of  condemnation,  aa  the  question  of  good  faith 
was  involved  in  that  suit  and  should  have  been 
litigated  therein. 

[Kd.  Note.— For  oth*^  cases,  see  Eminent  Do- 
main, Cent.  Dig.  SS  027,  700.] 

2..  Waters  and  Water  Courses  *=»135— Ap- 

PROPBIATION  OF  WaTEH— DILIGENCE  IN  CON- 
OTBUCTINO  WOBKB. 

Rem.  Code  1016.  fS  C316-6319,  provides 
that  as  between  appropriations  of  water  the 
first  in  time  is  the  first  in  right,  requires  the 
posting  and  filing  of  notice  of  appropriation. 
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and  provides  that  tfie  appropriator  mast  com- 
menre  the  ronstruction  of  bis  works  within  three 
months  if  the  use  of  the  water  ia  by  storage 
and  within  tax  months  if  by  diversion,  and  dil- 
teeatly  and  continnously  prosecute  such  works 
to  completion  unless  temporarily  interrupted  by 
the  elements;  that  hy  a  strict  compliance  with 
such  rules  the  appropria tor's  rights  relate  back 
to  the  time  the  notice  was  posted:  but  that  a 
failure  to  comply  therewith  deprives  bim  of  the 
fight  to  the  use  of  the  water  as  aKSinst  a  subse- 
qupot  anpropriator  faithfully  complying  there- 
with. Section  6329  gives  the  owner  of  non- 
riparian  land  the  right  to  oond«nn  land  for 
ditches,  canals,  and  works  necessory  to  divert 
and  convey  the  water  to  his  landa  Held,  that 
a  proceeding  by  a  nonriparian  approprintor  to 
condemn  land  for  a  dam  for  its  irrigation  proj- 
ect was  a  necessary  part  of  the  prosecution  of 
the  work,  and,  if  prosecuted  diligently  and  con- 
tinuously, the  time  so  consume<l  must  be  consid- 
ered as  employed  in  construction  work  so  as 
to  preserve  the  appropria tor's  rights,  as  any 
other  rule  would  make  it  practically  impossible 
for  any  one  but  a  riparian  owner  to  secure  wa- 
ter by  the  doctrine  of  relation  as  against  a  sub- 
sequent approiiriator,  and  such  rule  is  not  in- 
consistent with  the  rule  that  the  right  to  con- 
demn is  depemlent  upon  the  right  to  water,  nor 
does  it  nennlize  a  subsequent  appropriator  own- 
ing the  land  Aoiieht  to  be  condemned  fw  resist- 
ing the  condemnation. 

3.  Watem  and  Water  Courses  4(=>135— Ap- 
pnopKrATioN  OP  Water— DiLiOENci  in  Con- 
BTRUCTINO  WOBfK.9. 

While  Rem.  Code  1915,  S  6319,  providing 
thot  an  appropriatur's  rights  to  the  use  of  wa- 
ter relate  bnck  to  the  time  his  notice  of  appro- 
priation was  iKiated,  upon  a  strict  compliance 
with  the  rules  stated  in  the  preceding  sections, 
imposes  its  own  rule  of  strict  conatruction,  such 
stnrt  construction  must  be  reasonable. 

4.  Waters  and  Watbb  Cottbses  «=»128— Ap- 
propriation OF  Water — Construing  Stat- 
utes Toqetiier. 

Rem.  Code  1015,  §{  0318,  0319,  as  to  an 
approprintor's  rights  relating  back  to  the  no- 
tice of  approprintion,  must  be  construed  with 
section  (m20,  authorizing  condemnation  of  land 
for  worlis.  so  that  the  one  will  not  defeat  the 
other;  they  being  in  pari  materia. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  143.] 

5.  Waters  and  Water  Codbses  4P=»135— Ap- 
propriation op  Water — Diligence  in  Con- 
BTFL'tTiNO  Works. 

Where  it  was  necessary  for  an  appropriator 
of  water  to  condemn  land  for  a  dam  for  its  irri- 
gation project,  and  its  ditches,  flumes,  and  pipe 
lines  would  cost  far  more  than  the  dam  and  out- 
let works,  the  failure  to  complete  all  of  the  pro- 
ject except  the  dam  pending  a  condemnation  suit 
was  not  a  failure  to  diligently  prosecute  the 
work  defeating  the  appropriator's  rights,  as  the 
line  would  have  lain  idle  and  deteriorated  nntil 
the  dam  site  could  be  secured. 

6.  Waters  and  Water  Courses  «=s135— Ap- 
propriation OF  Water— Diligence  in  Con- 
STRi'CTiNO  Works. 

Facts  held  to  show  that  there  was  no  culpa- 
ble dela^  which  would  defeat  the  rights  of  an 
appropnator  of  water  in  prosecuting  a  suit  to 
.condemn  land  for  a  dam  for  its  irrigation  proj- 
ect. 

7.  Waters  and  Water  Coubbes  «=»135— Ap- 
propriation op  Watbb— DiuoENCK  in  Cor* 

BTRUCTINO  WOBKS. 
Where,  in  a  suit  by  an  appropriator  of 
water  to  condemn  land  for  a  dam  for  its  irriga- 
tion project.  It  delayed  from  March  until  the 
following  January  to  ent^  findings  and  a  judg- 
ment against  it  in  order  that  its  wne  for  appeal 


might  not  start  to  nm,  bnt  this  delay  was  with 

the  consent  of  the  landowners'  attorneys,  the 
landowners  and  those  claiming  under  them  were 
estopped  to  claim  that  sut^  delay  defeated  tbs 
appropriator*!  tjehta  under  its  appropriation. 

En  Bana  Appral  from  Superior  Court; 
Grant  County;  Ralph  B.  Kanffman,  Judge. 

Action  by  tlie  Grant  Bealty  Company  and 
others  against  Ham.  Tearsley  ft  Byrle  and 
others.  From  a  decree  dlsmlsdng  the  cwa- 
plaint,  plaintiffs  appeal.  Affirmed. 

Cannon  &  Ferris,  of  Spokane,  and  Wniiam- 
son  &  Lnhman.  of  North  Yakima  (Mack  F. 
Gose,  of  Pomeroy,  of  counsel),  (or  appellants. 
Merrltt  Oswald  ft  Merritt,  of  Spokane,  for 
respondents. 

ELLIS.  O.  J.  In  this  action,  plaintiffs, 
claiming  as  bona  fide  subsequent  appropria- 
tors,  seek  to  qnlet  title  to  the  waters  of 
Moses  Lake,  In  Grant  county,  as  against  de- 
fendant's claim  as  a  prior  appropriator.  For 
a  description  of  Moses  Lake,  Its  envlrona, 
and  outlet,  we  refer  to  the  very  full  state- 
ment In  the  case  of  State  ex  rel.  Ham,  Year*- 
ley  ft  Ryrie  v.  Superior  Conrt*  70  Wash.  44% 
126  Pac.  945. 

Defendant  owns  a  large  tract  of  land  ]ying 
southwesterly  and  14  to  20  miles  from  the 
southerly  end  of  the  lake.  This  Is  semiarid, 
but  capable  of  being  rendered  very  produc- 
tive by  irrigation.  In  the  latter  part  of  1908, 
Wilbur's.  Yearsley,  vice  president  and  treas- 
urer of  the  defendant  Ham,  Yearsley  ft  Ryrle^ 
a  corporatiou,  conceived  the  Idea  of  using 
the  waters  of  the  lake  for  Irrigating  tbese 
lands.  Investigation  was  started,  and,  It  be- 
ing determined  that  tbe  water  could  be  put 
[on  these  lands  by  gravity,  the  first  notice  of 
'  the  appropriation  of  the  waters  of  the  lake 
by  defendant  was  posted  on  January  20,  1009, 
and  recorded  on  January  2Stli  of  that  year. 
As  investigation  proceeded,  subsequent  no- 
tices were  posted  and  recorded  on  February 
8,  1000,  and  February  23,  1909,  July  6,  1910, 
and  July  8,  1910,  respectively.  Investiga- 
tion was  continued  till  In  August,  1910,  de- 
fendant's officers  were  convinced  that  there 
was  water  available  to  irrigate  about  30,000 
acres  of  land.  Touching  the  cost,  defendant's 
engineer  made  different  estimates,  varying  la 
amount  according  to  the  number  of  acres  to 
be  watered  under  the  respective  estimates. 
The  plan  was  to  store  In  the  lake  the  annual 
runoff  of  water,  place  an  intake  pipe  below 
the  water  level,  and  conduct  the  water  by 
gravity  through  13  or  14  miles  of  open  dltcb, 
pipe,  and  fiume  to  defendant's  lands.  At 
the  time  of  the  trial  in  this  case,  the  engi- 
neer had  made  an  estimate  for  a  final  plau 
designed  to  Irrigate  12,000  acres,  the  total 
cost  of  which  would  be  ^  per  acre,  or 
$660,000.  This  plan  called  tor  the  aabmer- 
slon  of  a  6-foot  intake  pipe  at  an  elevation 
of  1,032  above  aea  lev^l ;  the  water  anrface 
of  the  lake  to  be  raiiKd  by  a  dam  to  an  tle- 
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ratloD  of  1.038.  By  this  plan  the  acreage 
could  be  increased  to  20,000  wltbout  any  ad- 
ditional cost  per  acre.  Plaintiffs'  experts 
placed  the  cost  per  acre  much  htgber.  For 
tbe  purpose  of  securing  tbe  site  for  the  dam, 
a  condemnntion  action  wns  commenced  and 
a  notice  of  lis  pendens  was  filed  on  October?, 
1910.  The  suit  was  against  tbe  Northern 
Pacific  Railway  Company,  the  record  own- 
ers of  the  land  sought  to  be  acquired,  and 
B.  F.  Pettlgrew,  who  held  a  contract  of  pur- 
chase from  tbe  railroad  company. 

On  October  8,  1910,  F.  II.  Nagle,  manager 
of  the  corporations,  plnintlfTs  In  the  case  now 
before  us.  posted  notices  of  appropriation  of 
tbe  waters  of  Moses  Lake  with  the  profesa- 
cd  intention  of  purchasing  and  irrigating 
lands  around  the  lake  and  selling  such  lands 
with  the  water  to  settlers.  For  this  purpose, 
plaintiff  Orant  Realty  Company  was  organ- 
ized in  March.  1911.  Nagle  testified  that  the 
appropriation  of  water  and  the  work  done 
by  bim  waa  for  the  benedt  of  that  company. 

Tlie  condemnation  action  waa  tried  tn  Keb- 
niary,  1911,  but  the  flndlngs  of  fact  and 
iDdgment  entered  thereon  denying  defend- 
ant's right  to  condemn  were  not  filed  until 
Jaooary  10,  I0l2.  Hon.  R.  H.  Stelner,  tbe 
Jnd^  before  whom  it  was  tried,  testified  tbat 
be  had  DO  independent  recollection  as  to 
when  he  announced  his  decision;  but  re- 
freshing his  memory  from  a  book  kept  by 
tbe  clerk,  which  waa  not  Introduced  in  erl- 
dence,  be  concluded  that  the  decision  was  an- 
nounced on  May  29,  1911.  O.  M.  Ferris,  one 
of  the  attorneys  for  the  railway  company  In 
the  condemnation  action  and  one  of  the  at- 
torneys for  plaintiffs  in  the  present  case,  tes- 
tified that  the  reason  that  Judgment  was  not 
entered  nntil  January  10,  1912,  was  that 
oonnsel  for  Ham.  Tearsley  &  Ryrie  request- 
ed of  counsel  for  the  railway  company  and 
Pettlgrew  "that  judgment  be  not  entered  in 
order  that  his  time  for  appeal  might  not 
start  to  run."  No  evidence  was  offered  to 
the  contrary. 

Soon  after  the  entry  of  that  Judgment,  an 
application  was  made  to  this  court  for  a 
writ  of  certiorari  to  review  IL  The  writ  was 
granted,  and  on  October  10,  1912.  an  opinion 
of  this  court  was  filed  reversing  the  action 
of  the  lower  court  and  granting  the  right  to 
condemn.  State  6z  rel.  Ham,  Yearsley  & 
Byrte  T.  Superior  Court,  70  Wash.  442,  126 
Pac  045.  A  petition  for  rehearing  was  filed, 
and  the  remittitur  was  not  sent  down  untU 
March  10,  1913.  Meanwhile  plalntlS  in  that 
salt,  defendant  here,  continued  Its  Investiga- 
tion as  to  the  amount  of  water  that  would 
be  available,  and  also  constructed  some  of 
Its  ditch  line.  Yearsley,  testifying  from  tbe 
books  of  defendant,  stated  that  tbe  amount 
expended  In  ditch  construction  was  $6,123.- 
33  since  the  condemnation  action  was  com- 
menced. 

Tamlog  now  to  the  work  done  by  plain- 
tlffs,  it  was  first  actually  started  on  March 
16BF.-82 


26.  1911.  Having  become  the  owners  of  the 
land  which  defendant  herein  sought  as  a  dam 
site,  plaintiffs  constructed  a  dam  thereon  to 
impound  the  waters  for  their  own  project. 
The  Intention  was  to  irrigate  as  much  land 
as  the  water  available  would  supply.  This, 
based  upon  knowledge  acquired  uji  to  the 
time  of  the  trial  herein,  was  estimated  at 
approximately  15,000  acres.  The  plan  was 
for  the  Grant  Realty  Company,  with  a  capi- 
tal of  $3,000,000.  to  purchase  the  lands,  se- 
cure the  water  rights,  and  construct  works. 
The  land  was  to  be  divided  into  separate 
units  each  to  he  Irrigated  by  a  seimrate 
pumping  plant  Later,  the  other  plaintiff 
corporations,  each  with  a  capital  of  $1,000, 
were  organized.  To  each  of  these  subsidiary 
corporations  was  conveyed  In  return  for  Its 
stock  a  tract  of  land  forming  a  punii>in((  or 
Irrigation  unit  These  small  corporations 
would  sell  the  land  to  settlers  and  operate 
the  plants.  At  the  time  of  tbe  trial  there 
were  eight  of  these  pumping  units  construct- 
ed capable  of  serving  a  ttftal  of  3.282  acres. 
Am)roTimately  700  acres  were  receiving  wa- 
ter. In  this  work  there  had  been  expended 
$226,000,  exdusive  of  the  cost  price  of  the 
hind,  but  including  salaries  of  a  managn. 
bookkeeper,  and  stenographer  amounting  to 
$20,560,  and  traveling  expenses  amounting 
to  $13,730.34. 

Tliough  the  remittitur  tn  the  condemnation 
action  waa  filed  In  the  lower  court  on  March 
10,  1013.  judgment  of  the  trial  court  was  not 
entered  thcrcun  until  September  9, 1913.  De- 
fendant accounts  for  this  delay  by  the  state- 
ment that.  Grant  county  being  a  small  coun- 
ty, one  jury  a  year  usually  does  the  work. 
This  Is  not  denied,  and  Judge  Stelner's  tes- 
timony tends  to  oonflrm  it.  In  any  event, 
shortly  after  the  entry  of  the  Judgracet  on 
September  9t:h,  tbe  case  was  noticed  for  trial 
and  a  jury  demanded.  On  October  2,  1913, 
plaintlflfs  herein  first  made  their  appearance 
In  the  condemnation  action.  On  that  date 
they  moved  to  be  substituted  as  parties  de- 
fendant instead  of  (he  railway  company  and 
I'ettigrew,  upon  a  showing  that  they  had  ac- 
quired title  to  the  property  sought  to  be  con- 
demned. This  motion  was  denied.  On  Oc- 
tober 14th,  they  moved  for  leave  to  file  an 
answer  and  again  for  substitution.  These 
motions  were  also  denied.  On  October  20th, 
they  filed  their  answer  and  a  motion  to  abate 
amd  vacate  an  order  setting  the  condemna- 
tion action  for  trial.  This  answer  was  sub- 
sequently stricken  and  the  motion  denied. 
Thereafter,  plaintiffs  herein  applied  to  this 
court  for  a  writ  to  prohibit  the  trial  court 
from  proceeding  with  the  trial  of  tbe  con- 
demnation suit  wltbout  making  the  request- 
ed substitution,  whereupon  the  hearing  tn 
the  condemnation  suit  was  continued  to  De- 
cember 1,  1913.  Tbe  peremptory  writ  of 
prohibition  was  denied  by  this  court  In  an 
opinion  filed  on  November  7.  1018.  State  ex 
reL  Grant  Bealty  Oo.  t.  Superior  Court,  76 
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Wash.  370,  136  Pac  144.    On  November  21, 

1913,  plaintiffs  made  a  joint  motion  to  set 
aside  the  order  theretofore  entered  striking 
their  answer,  to  vacate  the  order  of  condem- 
nation, to  vacate  the  order  fixing  the  date  of 
trial,  and  to  abate  the  action.  On  the  same 
day  tlie  complaint  in  the  case  at  bar  was 
filed  directly  attacking  tlie  right  of  defend- 
ant herein  to  the  waters  of  the  lake.  The 
trial  court  being  of  the  opinion,  as  be  tes- 
tified, that  the  right  to  the  waters  of  the 
lake  should  first  be  determined,  thereafter 
treated  the  order  setting  the  condemnation 
trial  for  December  1,  1913,  as  vacated.  On 
April  29,  1914,  on  motion  of  plaintiffs  here- 
in, an  order  was  entered  in  the  condemnation 
case  granting  a  stay  of  the  action  until  the 
trial  of  the  case  at  bar,  and  plaintiCFs  here- 
in were  given  leave  to  subsequently  apply 
for  a  vacation  of  the  order  of  condemnation 
entered  pursuant  to  the  remittitur  of  this 
court  Thereafter,  the  plaintiff  In  the  con- 
demnation suit,  defendant  here,  applied  to 
this  court  for  a  writ  of  mandamus  to  compel 
the  trial  court  to  proceed  with  the  trial  of 
t;he  condemnation  suit    On  September  26, 

1914,  this  court  denied  the  peremptory  writ 
stating : 

"llittt  the  learned  superior  court  did  not  abuse 
its  discretion  in  so  oontroUing  the  order  of  the 
disposition  of  the  two  causes  as  to  first  cause 
the  questioD  of  the  right  of  the  respective  parties 
to  the  waters  of  Moses  Lake  to  be  determined, 
in  view  of  the  possible  infiuence  that  the  die- 
podtion  of  that  question  may  have  upon  rela- 
tor's [defendant's]  right  to  acquire  and  hold  the 
land  by  right  of  emineot  domain."  State  ex  rel. 
Ham,  Yoarsley  &  Ryrie  v.  Superior  Court  81 
Wash.  690,  695,  696,  143  Pac.  310,  312. 

The  case  now  before  us  was  brought  to 
trial,  and  on  July  26,  1915,  a  decree  was  en- 
tered adjudging  to  defendant  the  prior  right 
to  appr<vrlate  tbe  waters  of  the  lake,  and 
dlsmisdng  plaintiffs'  complaint  witb  costs. 
Plaintiffs  appeal. 

^pellunts  contend:  (1)  That  respondent 
has  not  prosecuted  its  project  In  good  faith, 
but  merely  as  a  speculation ;  and  (2)  that  re- 
spondent by  lack  of  diligence  has  lost  its 
right  to  claim  a  priority  of  water  right  by 
relatlcm  under  the  statute.  Rem.  Code,  §8  6318 
and  6319,  as  against  appellants  who  are  sub- 
sequent appropriators  of  the  waters  of  the 
lake. 

[11  1.  We  shall  devote  little  space  to  the 
question  of  good  faith.  Every  extensive  ir- 
rigation project  is,  in  a  sense,  essentially 
Kpeculatlve.  So  far  as  the  record  shows,  re- 
spondent's project  Is  not  more  Inherently 
speculative  in  Its  nature  than  that  of  appel- 
lants. Yearsley  testified  In  substance  that 
in  the  spring  and  summer  of  1910  he  entered 
Into  negotiations  with  Pettigrew  and  the 
Armours,  of  Chicago,  with  a  view  to  uniting 
Pettlgrew's  and  respondent's  interests  and  a 
financing  of  the  project  by  the  Armours ;  that 
through  the  infiuence  of  Brumder  Bros.,  of 
Milwaukee,  the  Armours  were  dissuaded  from 
taking  any  interest  In  the  matter;  that  he 
ttaea  attempted  to  Interest  the  Brnmders  in 


respondent's  project  but  they  gave  him  to  un- 
derstand that  they  had  plenty  of  money  an:l 
would  proceed  with  their  own  project  regard- 
less of  respondent's  claims,  whereupon  re- 
spondent commenced  the  action  to  condemn 
for  a  dam  and  intake  site.  It  Is  true  that 
Yearsley  testified  that  when  he  was  negotiat- 
ing with  the  Armours  he  supposed  he  was 
selling  out  but  from  the  entire  evidence  we 
are  satisfied  that  he  did  not  mean  this  literal- 
ly, but  in  tbe  arraugement  as  then  contem- 
plated he  and  his  associates  expected  to 
retain  an  interest  At  pny  rate,  all  this  was 
before  the  ai^llant  corporations  had  been 
launched  by  the  Brumders,  and  this  court 
subsequently  (70  Wash.  442,  126  Pac.  945) 
ordered  the  entry  of  a  judgment  permitting  a 
condemnation  as  against  the  railway  com- 
pany and  Pettigrew,  under  whom  appellants 
claim  title  to  the  land  subject  to  the  condem- 
nation suit.  Obviously,  the  question  of  re- 
spondent's good  faith  up  to  that  time  was 
foreclosed  as  to  Pettigrew  and  the  railway 
company  lo  that  proceeding,  and  also  as  to 
appellants  who  claim  title  to  the  land  under 
those  parties.  It  Is  true  appellants  claim 
title  to  tbe  water  of  the  lake  by  an  Inde- 
pendent appn^rlatlon,  but  that  can  make 
oo  dlfferrace.  The  question  of  respondent's 
good  telth  was  as  essentially  involved  In 
the  condemnation  suit  as  it  Is  in  this  suit 
and  was  or  should  have  been  litigated  in 
that  suit 

[2]  2.  The  .statute  of  this  state  governing 
tbe  appropriation  of  waters  is  founded  upon 
the  Arid  Region  Doctrine  of  appropriation 
as  distinguished  frmn  the  common-law  rule 
of  riparian  rights.  That  doctrine  is  based 
upon  the  custom  of  miners  in  the  early  days 
in  California,  under  which  the  first  taker  of 
water  on  public  lands  for  a  beneficial  use  was 
accorded  the  better  right  Under  that  rule, 
the  completed  diversion,  If  diligently  accom- 
plished, related  back  to  the  initial  work  so  as 
to  cut  out  Interveolng  claimants.  Statutes 
subta  as  ours  are.  In  tbe  main,  but  declaratory 
of  mis  Arid  Region  Doctrine,  with  the  added 
requiremmt  of  an  Initial  statutory  notice  to 
the  date  of  which  tbe  appropriator's  rights 
shall  relate  on  condition  that  he  commence 
work  within  a  given  time  and  prosecute  it 
diligently  and  continuously  to  completion  and 
apply  the  water  to  a  beneficial  use.  Our  stat- 
ute, reference  being  to  Rem.  Code,  piovides, 
in  section  6316,  tbat,  "as  between  am)ropria- 
tions,  the  first  in  time  Is  the  first  In  right." 
In  section  6317,  It  prescribes  the  diaracter 
of  the  notice  and  provides  for  posting  and 
filing  the  same.    It  then  provides: 

"6318.  If  said  use  is  by  storage,  the  appro- 
priator  must  within  three  months  after  the  no- 
tice is  posted,  commence  the  construction  of 
the  works  by  which  it  is  intended  to  store  the 
same.  If  said  une  is  by  diversion,  the  appropria- 
tor  must,  within  six  montha  after  the  notice 
is  posted,  commence  the  excavation  or  construc- 
tion of  the  works  by  which  it  is  intended  to  di- 
vert the  same;  it  being  herein  expressly  pro- 
vided that  such  works  must  be  diligently  and  con- 
tinuously prosecuted  to  cnnpletioD,  nnleas  tem- 
porarily interrupted  Igr  the  elnnents. 
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"fS319.  Bj  a  strict  compUaiice  to  tiie  abore 
rnlea  the  appropriator*!  riRhta  to  the  use  of 
the  water  actually  stored  or  diverted  relates  becb 
to  the  time  the  notice  was  posted;  but  a  fail- 
ure to  comply  therewith  deprives  the  appn^ria- 
tor  of  the  rishc  to  the  use  of  the  water  as  asaiost 
a  subseoDent  appropriates  who  faithfully  com- 
plies with  the  same.'^ 

It  Is  manifest  both  rrom  the  custom  whlcb 
Is  Its  basis  EDd  from  the  terms  of  the  statute 
that  a  claimant  can  iovoke  the  rate  of  rela- 
tlnn  declared  In  section  6319  only  by  a  com- 
pliance with  the  rale  of  diligence  laid  down 
is  section  6318.  What  constltates  a  suffl- 
dKit  compliance  with  that  rule  of  diligence 
is  the  dominant  question  In  this  case.  Appel- 
lants contend  that  the  diligent  and  continu- 
ous performance  of  the  actual  physical  work 
of  construction  and  diversion  to  completion 
la  a  sine  qua  non,  evltable  only  by  the  stat- 
utory excuse  of  temporary  intemiptlott  by 
tbe  elementa  Respondent  that  delays 
in  tbe  actual  work  occasioned  by  litigation. 
eq>ecially  if  waged  with  the  adverse  claim- 
ant, moat  be  excused.  It  seems  to  us  that 
neither  position  is  wholly  correct  The  first 
is  too  narrow,  the  second  too  broad. 

It  baa  usually  been  held  that  any  matters 
sot  Incidental  to  the  enterprise  Itself,  but 
rather  personal  to  tbe  appropilator,  such  as 
pecuniary  inability,  sickness,  and  the  like,  are 
not  drcnmstances  excusing  great  delay  in  the 
CMiatrDcttim  of  tbe  works  necessary  to  actual 
diversion  and  use  of  the  water.  Opblr  Silver 
Hin.  Ca  T.  Carpenter.  4  Mev.  634,  97  Am. 
Dec;  560;  Rio  Puerco  Irr.  Go.  v.  Jostro,  19 
N.  M.  149. 141  Pac  874  ;  2  Kinney.  Irr.  &  Wa- 
ter mghts  (2d  Ed.)  i  7SS;  X  Wlel,  Water 
Rights  (3d  Ed.)  I  383. 

From  an  assumed  analogy,  appellants  ar> 
gue  that  litigation  Is  never  an  excuse.  But 
to  create  the  analogy  It  must  be  assumed 
^t  all  litigation  Is  purely  personal  to  the 
UUgant.  The  assumption  is  fitulty.  Condem- 
nation fbr  a  site  for  an  Impounding  dam  or 
Intake  by  an  approprlator  who  does  not  own 
such  a  site  la  Just  as  much  matter  Incident  to 
the  enterprise  to  which  the  dam  or  intake 
Is  an  essential  as  Is  the  actual  construction 
of  the  dam  or  intake.  It  would  be  simply 
Mle  to  confer,  as  our  statute  does  confer, 
upon  the  owner  of  nonrlparlon  lands  the 
right  to  condemn  for  such  puipoae  If  the 
time  necessarily  consumed  In  the  condemna- 
tion must  be  entered  in  red  on  the  ledger  of 
diligence,  and  thus  defeat  bis  right  of  priori- 
ty by  ration,  wbldi  tbe  statute  as  a  whgle 
was  Intended  to  give.  If  time  necessarily 
consumed  in  condemnation  must  be  charged 
as  time  lost  through  la(dE  of  diligence  under 
the  statute,  then  every  enterprise  In  whldk 
the  condemnation  of  a  site  for  dlversioa 
works  is  secessai7  is  a  defeated  enterprise  at 
Its*  inception  and  tbe  statutory  right  te  con- 
demn is  not  a  right,  but  a  snare.  The  right 
to  condemn  Is  dependent  upon  the  Initiation 
of  the  r^t  to  use  the  water  by  valid  noUce 
of  appropriation,  since  It  is  an  incident  to 
tlie  diversion  of  tbe  water.  Whatever  the 
general  rule,  audi  is  tbe  law  of  this  case  as 


declared  by  this  court  on  the  original  review. 
70  Wash.  442,  126  Paa  945.   It  is  there  said: 

"The  relator's  right  to  acquire  this  land  by 
condemnatioQ  rests  upon  its  right  to  the  water 
which  it  proposes  to  use  ia  its  irrigation  project. 
That  is,  if  it  has  lawfully  acquired  by  appropri- 
ation the  right  to  so  use  the  water,  it  then  has 
the  right  to  acquire  tbe  land  by  coodeomation 
fn  aid  of  its  Irrigatioo  project  Otherwise,  it  bas 
no  such  right  to  so  acquire  the  land,  since  ita 
public  use  of  the  land  rests  upon  its  ability  to 
use  it  aa  a  part  of  its  irrigation  works,  and  of 
course,  it  can  have  no  irrigation  works  if  it 
has  no  water  therefor," 

It  follows  that  the  prosecution  of  the  con- 
demnation proceeding  is  a  necessary  part  of 
the  prosecution  of  the  work  to  completion 
In  order  to  enable  respondent  to  Invoke  the 
doctrine  of  relation.  It  follows  further  that, 
if  respondent  has  prosecuted  the  condemna- 
tion for  Its  dam  site  "diligently  and  contin- 
uously," the  time  so  consumed  must  be  con- 
sidered as  employed  in  construction  work. 
In  the  nature  of  the  case.  It  is  time  just  as 
necessary  to  the  work  of  hnpounding  and  di- 
version as  Is  the  time  necessary  for  the  oc- 
tual  physical  coDstructloo  of  the  dam.  The 
condemnation  suit,  therefore  is  not  matter  of 
excuse  from  performance  of  the  work,  but 
Is  Itself  matter  of  performance.  Any  other 
view  would  make  It  virtually  impossible  for 
any  one  but  a  proprietor  of  riparian  lands 
to  secure  water  for  Irrigation  by  the  doctrine 
of  relation  as  against  a  subsequeut  appro- 
prlator who  actually  takes  the  water  pending 
suit  to  condemn  a  site  for  a  dam  or  Intake 
hy  the  appropriator  who  first  Initiated  his 
right  by  valid  statutory  notice.  If  the  rule 
contended  for  by  appellant  Is  .correct,  then 
all  that  a  riparian  owner,  whose  property 
includes  the  only  feasible  site  for  diversion, 
would  have  to  do,  would  be  to  ignore  tbe  non- 
riparian  first  appropriator's  notice  of  appro- 
priation and  (divert  and  use  tbe  water  while 
the  first  appropriator  was  prosecuting  hla 
action  to  condemn  the  site  for  dlvprsion. 
Such  a  construction  would  make  the  statute 
d^eat  itself.  But  appellants  argue  that  re- 
spondent Is  trying  to  occupy  two  Inconsist- 
ent positions;  First,  that  the  right  to  con- 
demn exists  because  of  the  Initiated  water 
right;  and,  second,  that  the  water  right  is 
perfected  by  the  exercise  of  the  right  to  con- 
demn. We  fail  te  see  the  Inconsistency.  Un- 
der the  statute,  the  right  to  take  the  water 
as  against  a  subsequent  appropriator  does 
depend  In  terms  upon  the  Initial  notice  of 
appropriaUon  through  the  rule  of  relation. 
That  Is  to  say,  the  actual  taking  relates  back 
to  the  original  notice  so  as  to  defeat  Inter- 
vening appropriations  of  the  same  water. 
Such  is  tiie  express  'declaration  of  tbe  stat- 
ute^ Section  6319.  If  therefore  tbe  prime 
physical  essential  for  the  teklng,  namely,  a 
site  for  dlver^on  works,  can  only  be  acquir- 
ed by  condemnation,  the  final  perfection  of 
the  water  right  so  as  to  attach  by  relation 
SB  of  the  date  of  tto  initlatlou  is  essentially 
and  necessarily  dependent  on  the  exercise  of 
the  right  to  condemn.   Hits  Is  not  only  a 
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self-cTldent  fact,  but  It  Ib  recognized  by 
another  section  of  tbe  statute  Itself,  section 
6329,  wblcb  gives  to  the  mvner  of  nonripa- 
rtan  land  tbe  rlF^bt  to  condemn  for  right  of 
way  for  any  ditches,  canals,  and  works  nec- 
essary to  divert  and  convey  the  watw  to  his 
lands.  It  must  not  be  forgotten  that  the  very 
purpose  of  the  statute  Is  to  abolish  the  doc- 
trine of  riparian  rights  by  giving  effect  to 
the  doctrine  of  rolation  through  diligence  in 
construction  in  favor  of  the  owner  of  non- 
riparian  land  as  well  as  the  owner  of  ripa- 
rian land.  Equality  of  rigbta  can  only  be  at- 
tained by  an  equality  of  means.  When  this 
fact  is  clearly  grasped,  the  two  propositions, 
that  the  right  to  condemn  e:!ists  because  of 
the  Initiated  water  right  and  that  the  water 
right  is  perfected  through  the  exercise  of 
the  right  to  condemn,  are  plainly  not  only 
perfectly  consistent,  but  their  existence  In 
correlation  Is  inevitable  In  every  case  where 
condemnation  is  necessary  to  the'  completion 
of  the  enterprise. 

[3,  4]  It  may  be  conceded,  as  urged  by  ap- 
pellants, that  the  statute  of  relation  Imposes 
upon  the  courts  Its  own  rule  of  strict  con- 
struction. But  even  a  strict  coustructlon 
must  be  a  reasonable  construction.  It  is 
elementary  that  statutes  la  pari  materia 
must  be  construfti  together.  So  construing 
the  statute  of  relation  (sectlcMis  6318  and 
6319),  and  the  statute  giving  the  tight  of  con- 
demnation (section  6320),  no  construction 
can  be  reasraable  which  would  make  tbe  pro- 
visions of  the  one  d^eat  those  of  the  other. 
-In  eTet7  view  of  the  matter,  ther^ore,  time 
reasmiably  bonsumed  in  the  condnnnation 
must  be  construed  as  time  necessajdly  con- 
sumed in  the  performance  of  the  work  of 
construction,  hence  not  delay  to  be  excused 
by  ft  lowing  of  tnterruptiou  the  elements 
or  otherwise. 

It  is  also  urged  that  to  excuse  l^e  delay 
caused  by  the  condemnation  suit,  though 
that  delay  may  have  been  largely  occasioned 
by  appellants'  intrusion  Into  the  litigation, 
woufd  be  to  penalize  appdlants  for  assert- 
ing their  legal  rights  In  a  lawful  way.  It 
la  tru^  as  persuasively  argued  by  appellants, 
that  a  landowner  whose  land  is  sought  to  be 
taken  by  condemnation  has  a  perfect  right, 
both  legal  and  moral,  to  resist  such  condem* 
nation  in  the  courts,  and  that  such  resistance 
is  not  to  be  classed  In  the  category  of  wrong- 
ful physical  resistance  or  unlawful  obstruc- 
tion. But  the  only  legitimate  purpose  of 
such  resistance  in  the  courts  Is  to  prevent 
the  taking  of  his  land — not  merely  to  delay 
that  taking.  It  follows  therefore  that,  if 
he  ultimately  fall  to  defeat  tbe  right  to  con- 
demn, he  cannot  claim  any  advantage  from 
the  delay  occasioned  by  his  attempt  He  can- 
not defeat  tbe  condemnation  on  the  ground 
.of  such  delay  and  thus  rob  his  adversary 
of  an  established  right.  So  long  as  the  coo- 
denmatlon  suit  la  prosecuted  with  reason- 
aUe  diligence,  then,  bowever  long  It  may 


take  to  complete  the  condemnation,  the 
rights  of  the  parties  to  the  water  must  be 
measured  as  of  the  date  when  the  condemn- 
er  posted  and  filed  bis  noUce  of  appropria- 
tion, else  the  doctrine  of  relation  can  never 
exist  where  condemnation  Is  necessary. 

While  we  have  been  dted  to  no  decision 
and  have  found  none  on  a  statute  and  facta 
exactly  parallel  with  those  here  presented, 
we  have,  by  independent  search,  found  two 
decisions  which  In  principle  seem  to  us  to 
support  the  views  here  expressed.  Tbe  pres- 
ent water  code  of  Oregwi  provides  for  a 
change  from  the  old  form  of  procedure  to  a 
new  and  different  method  of  initiating  water 
rights,  but  it  saves  to  persons  or  corpora- 
tions whose  appropriations  had  been  Initiat- 
ed under  the  old  law  their  rights  as  prior  ap- 
proprlators  on  condition  that  they,  In  com- 
pliance with  the  old  law,  "commence  the  con- 
struction of  works  for  the  application  of  the 
water  so  appropriated  to  a  beneficial  use,  and 
thereafter  prosecute  such  work  diligently 
and  continuously  to  completion."  A  corpo- 
ration so  claiming  imder  the  old  law  was 
charged  with  abandonment  for  lack  of  such 
diligent  and  continuous  prosecution.  The  de- 
lay was  caused  by  Iltlgatioa  and  efTorts  to 
secure  a  right  of  way  and  reservoir  site^ 
The  court  said : 

"A  delay  caused  by  litigation  and  efforts  by  an 
irriRatlon  company  to  obtain  a  right  of  way  for 
irrigation  ditches  and  rewrvoirs  is  not  a  ground 
for  forfeiture  of  its  riehts.  PrinRle  Falls  Power 
Oo.  V.  Patterson,  65  Or.  474.  128  Pac.  820.  132 
I'ac.  527.  Such  procmlingSt  instead  of  show- 
ins  an  abandonment,  indicate  that  tbe  company 
is  fiffhting  for  the  purpose  of  carryiug  forward 
the  project."  In  re  Willow  Oredi,  74  Or.  602, 
644,  144  Pac.  605,  522. 

Obviously,  the  court,  without  saying  so 
in  hsec  verba,  did  In  effect  constrne  litigation 
necessarily  Incident  to  the  prosecution  ot 
the  enterprise,  as  a  part  of  the  construction 
work  which  the  statute  expressly  said  should 
be  "prosecuted  •  •  •  diligently  and  con- 
tinuously to  completion."  It  treated  the  de- 
lay 80  occasioned  as  a  thing  sufficiently  ac> 
counteU  for,  rather  than  a  thing  to  he  ex- 
cused. 

The  other  case  Involved  the  question  of 
diligence  under  a  statute  of  California  which 
provided  that  within  60  days  after  posting 
bis  notice  the  claimant  of  a  water  appropri- 
ation must  commence  construction  of  the  di- 
version works  and  must  prosecute  the  work 
diligently  and  uninterruptedly,  and  that  by  a 
compliance  with  those  provisions  the  clalia- 
ant's  right  to  the  use  of  the  water  relates  to 
the  time  ot  posting  the  notice.  The  claimant 
in  that  case  posted  notices  of  appropriation 
of  water  Bowing  from  certain  abandoned  ar- 
tesian wells  on  public  land,  and  commenced 
to  construct  ditches  for  diversion  within  60 
days,  but  was  enjoined  from  entering  on  the 
lands  for  further  work  by  a  homesteader 
who  had  located  oo  the  land  shortly  aftei 
the  posting  of  the  notices  ot  appropriation. 
The  water  claimant  brought  an  tcOoa  to  e» 
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tabllsh  her  right  to  the  water.  She  was  de- 
feated and  appealed.  The  dedslon  of  the 
trial  court  was  reversed.  l>aucblng  this  In- 
terruption In  the  work,  the  appellate  court 
said: 

"HaviTij!  capped  the  wcUr,  and  enjoined  np- 
pellant  from  entering  upon  the  land  to  complete 
the  ditch,  by  means  of  which  ahe  aonrht  to  di- 
vert the  water  to  the  place  of  intended  nse,  .re- 
spondentfl  are  in  do  position  to  assert  that  ai>- 
pollant  hna  fniled  to  prosecute  the  work  with 
dilipcnce  arift  become  an  flctufll  appropriator." 
De  WolfKkili  V.  Smith,  B  OU.  App.  176,  182,  S9 
Fac.  1001,  1003. 

Whtle  that  deefsftm  apparently  reita  on 
the  ground  of  estoppel,  It  Is  dear  anthority 
for  nnr  view  that,  thongh  a  subsequent  ap- 
propriator has  a  perfect  right  to  defend  his 
possession  In  the  conrts,  the  only  legitimate 
pnrpose  of  his  defense  Is  to  defeat  the  prior 
claimant's  right,  not  merely  to  delay  Its  con- 
snramatlnn.  and  that  any  delay  caused  by 
ench  Utfgadon  cannot  be  asserted  as  lack 
of  dlllgenee  or  otherwise  as  against  the  prior 
appropriator  so  as  to  deftet  his  right  to 
^Im  priority  by  relation. 

ft]  The  farih«-  claim  that  respondent  baa 
lost  its  wnter  right  by  tiie  ftiUure  to  com- 
plete  all  of  Its  project  except  the  dam  pend- 
ing the  litigation  Is  not  tenable  nnder  the  ev- 
idence. The  dam  and  outlet  works  will  cost 
about  J65.000 ;  the  ditches,  flumes,  anid  pipe 
lines  about  $985,000.  The  Interest  on  that 
nim  rince  the  eominencement  of  the  condem- 
nation suit,  October  7.  1910,  at  4  per  cent 
to  this  time,  would  amount  to  nearly  $190,000. 
This  an  -to  no  purpose,  since  the  line  must 
.have  lain  idle  till  the  dam  site  conld  be  se- 
cured, and  the  ditches,  flumes,  and  wooden 
pipes  without  water  would  have  iHvbably 
so  deteriorated  as  to  require  a  practical  re- 
construction when  the  dam  site  shall  be  se- 
cured. The  law  of  diligence  Is  not  a  rule  of 
nnreaaon  and  waste. 

[I,  7]  The  question  (tf  diligence,  as  It  seems 
to  us,  is  thus  reduced  to  the  inquiry  whether 
or  not  the  condemnation  suit  has  been  pros- 
ecuted with  reasonable  dlUgKice  under  all 
tlie  attendant  drcnmstanoes.  A  detailed 
discussicm  of  the  record  and  evldenoe  on  this 
question  would  unduly  extend  this  oplnlw, 
already  too  long.  Most  ot  the  delsys  are  ac- 
countfti  for  by  the  three  resorts  to  this  court 
on  different  phases  of  the  litigation,  and  by 
the  fact  that  there  la  only  one  juiy  term  a 
year  In  Grant  county  where  the  suit  is  prad- 
ing.  We  are  satisfied  that  there  has  been  no 
culpable  delay  In  the  prosecution,  unless  it 
be  respondwt'a  Allure  to  have  judgmeut  en- 
tered on  the  trial  court's  original  decision  of 
May  29,  1911  earlier  than  January  10,  1912. 
That  delay,  however,  as  proven  by  appellants 
themselves,  was  consented  to  at  the  time  by 
their  predecessors  In  Interest.  Had  that  con- 
sent been  withheld,  we  must  assume  that  the 
Judgment  would  have  been  entered  promptly 
OQ  the  court's  declBl<HL  By  tbdr  consent  ap- 


pellants' predecessors  would  certainly  be  es- 
topped to  claim  any  advantage  from  that  de- 
lay. Because  of  their  privity  in  title  appel- 
lants should  be  held  equally  e8t<q»ped.  In- 
deed, the  record  furnishes  reason  to  believe 
that  ev«i  then  appellants*  promoters,  the 
Brumders,  were  the  real  parties  In  interest. 

Finally,  appellants  contend  that  in  any 
event  respondents*  project  is  not  feasible. 
That  quesUon,  however,  was  essentially  in 
Issue  when  the  order  for  condemnation  was 
entered  in  the  original  suit  We  then  held 
that  there  was  a  sufllcient  showing  ot  fea- 
sibility.. True,  we  said  that  "^e  only  un- 
solved problem  seems  to  be  as  to  the  amount 
of  water  that  can  be  so  accumulate  and 
stored."  70  Wash.  469,  126  Pac.  946.  But 
we  were  nevertheless  then  satisfied  Uiat 
there  was  "little  doubt  of  the  practicability 
of  reIat(H:*s  project"  The  eridence  now  be- 
fore us  upon  this  question  is  extremely  con- 
flicting. Assuming  it  still  an  open  question, 
we  are  not  convinced  that  the  projed:  la  not 
feasible  for  the  IrrlgaUou  of  about  12,000 
acres. 

The  decree  Is  afllrmed. 

HOTXX)MB,  MOUNT.  MAIN,  PAREBB, 
rULLERTON.  CHADWICK,  and  MORBISt 
JJ.,  concur.  WEBSTER,  J.,  took  no  part 


(M  Waah.  6tt) 
WORDEN  St  ux.  V.  WORDBN  «t  aL 
(No.  18825.) 

<Snpr«tte  Court  of  Washington.  June  6, 1917.) 

1.  HUSQAND  AND  WiFE  ^=»264^-OWNBBSBIP 
OF  PbOPEBTT— EVIDENCB. 

Rvideoce  htld  to  show  that  property  whidi 
the  husband  agreed  to  devise  to  hia  bephew  in 
return  for  care  and  support  was  the  husband's 
separate  property  in  whldi  the  wife  bad  no  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  916.] 

2.  Husband  and  Win:  <8=3254  —  "Separate 
Pbopebtt"— Rale— ErrECT. 

If  the  hnsband  acgnirea  lands  with  money  be- 
longing to  him  before  bis  marriage,  such  land  Is 
bis  "separate  property,"  and  other  land  purchas- 
ed with  the  proceeds  thereof  Is  also  his  **8cpa- 
rate  property." 

[Rd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §S  807-899. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Separate  Property.] 

3.  HiraBAND  AND  WlFT  «=93&— CoNTBACTB— 
Validity. 

Where  the  busband  and  wife  on  separation 
bad  each  deeded  certain  property  to  the  other, 
a  BUbsequeDtty  executed  instrument  redting  sudi 
conveyances  and  confirming  them,  since  it  did 
not  in  fact  aBFect  community  property,  need  not 
have  seals  attached  to  the  makers'  signatures, 
conceding  that  Rem.  Code  1915,  {  8751,  abolish- 
ing private  seals,  did  not  apply  to  conveyances 
of  community  property. 

[Ed.  Note.— For  other  eases,  see  Hnriiand  and 
Wife,  Cent  Dig.  S  218.] 


^pFor  otltflT  eassa  see  same  topis  and  KET-NUHBER  In  all  Ksr-Humliared  Dlgerts  ana  Indexes 
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4.  HnSBAKD  AND  WzR  4s>278{2)— CORTBAOia 

—Validity. 
Such  coDttsct  wu  not  vdd  u  M>liut  pub- 
lic policy. 

[Ed.  Note.— For  other  casM,  see  Hwband  and 

Wile,  Cent  Dig.  |  1046.] 

5.  HCSBAKD  AND  WiFE  €=>271— COHISAOTft— 

Vau  DiTT— Con  sidebatio  n. 
A  mutual- contract  of  husband  and  wife,  by 
which  sach  released  to  the  other  certain  commu- 
nity property  to  become  the  other's  separate 
property,  did  not  require  the  farther  payment  of 
money  as  consideration. 

Ji,  Note. — For  other  cases,  see  Husband  and 
e.  Cent.  Di^.  {{  989-1002.] 

6.  DsBna  €=»41— Descbiptiom— SiTFnciENOT. 

Conceding  an  agreement  between  husband 
and  wife  allotting  respective  shares  in  rommuni- 
t^  property  to  have  been  a  conveyaDce,  its  re- 
cital granting  "all  community  right,  title  and  in- 
terest in  and  to  all  real  estate  situated  in  the 
state  of  Washington,  the  record  title  of  which 
may  b«  in  the  name  of  the  party  of  the  first 
part,"  waa  fully  adeguate  to  identify  the  land, 
especially  aa  between  the  parties. 

[Ed.  Note.— For  other  easea,  see  Deeds,  Gent 
Dfg.  i  SI.] 

7.  Wills  «=>58(2)  —  Contract  to  Devibe  — 
Execution — Evidence— Sufticibncy, 

Evidence  held  sufficient  to  show  oral  con- 
tract by  which  testator  agreed 'to  devise  certain 
land  to  plaintiff  in  return  (or  care  and  support 
[Ed.  Note.— Fbr  other  casea,  aee  Wills,  Cent 
Dig.  i  leCk] 

8.  Wills  €=>58<2)  —  Ooktbact  to  Devise  — 
Execution— Quantum  of  Proof. 

To  establish  oral  agreement  to  devise  land 
in  consideration  of  care  and  support,  where  the 
will  as  made  contained  the  devise  agreed  upon, 
does  not  require  the  same  degree  of  convincing 
evidence  as  cases  wherein  the  confirmatory  will 
was  Dot  made. 

[Ed.  Note.— For  other  casea.  aee  Wills,  Cent 
Dig.  I  166.1 

9.  Frauds,  Statdts  of  «s»120(6)— Specific 
Pebforuancb  «5>41— Agreehent  to  De- 
vise Land— Enfobcbmeht. 

It  is  within  equity  jurisdiction  of  courts  to 
compel  specific  performance  of  a  promise  to  de- 
vise lunu  in  consideration  of  a  parol  agreement 
already  proved  and  partly  performed,  since  part 
performance  would  take  the  contract  out  of  the 
statute  of  frauds. 

fEd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f  314;  Spedflc  Performance, 
Cent.  Dig.  iS  120-123.1 

10.  Frauds,  Statute  of  «s»133— Wills  #s> 
58(1)— Contract  to  Devise— Part  Pebfosu- 
ANCR— What  Constitutes— Aduibsibilitt 
in  Evidence. 

While  execution  of  a  will  Is  not  in  itself 
sufficient  as  part  performance  to  take  an  oral 
contract  to  devise  lands  oat  of  the  statute  of 
frauds,  the  will  is  admissiUa  in  evidence  in  sup- 
port of  other  evidence  tending  to  establish  the 
contract 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  8{  293-298;  WiUs,  Cent 
Dig.  i  164.1 

11.  Wills  ®=>67  —  Contracts  to  Drvisb 
Lands — Theory  of  Enitorcbhent. 

Where  testator  agreed  to  devise  land  to 
plaintiff  in  consideration,  of  care  and  support 
and  jriaintiff  went  upon  the  land  and  worked 
thereon  and  made  improvements  and  cared  for 
the  testator,  but  the  will  failed,  the  heirs  who 
took  the  intestate  property  merely  held  as  trus- 
tees for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Vig.  H  175-177.1 


Department  2.  Aiq;>eal  from  St^Krlor 
Court,  Wliatcom  County;  Ed  E.  Hardin, 
Judge. 

Salt  by  Robert  Worden  and  wife  against 
Earl  Worden  and  others.  Decree  tor  de- 
fendants, and  plaintiffs  appeaL  Reversed 
and  remanded,  with  instructions. 

R.  J.  Nightingale  and  H.  8.  Nightingale, 
both  of  BelUi^ham,  for  appellants.  HurUrat 
&  Neal,  of  Belllngluim,  tar  respcndenta. 

FULLERTON,  J.  On  January  12,  1914. 
Ata  Worden  executed  his  last  will  and  tes- 
tament devising  to  his  nephew  Robert  Wor- 
den the  south  half,  and  to  his  nephew  Elmer 
Worden  the  north  half,  of  the  northeast 
quarter  of  the  southwest  quarter  of  section 
15,  township  39  north,  range  2  west,  W.  M. 
The  will  also  provided  that  bis  horses  should 
go  to  Robert  Worden,  and  his  notes  and 
mortgages  to  the  brother  of  the  testator  Dud- 
ley Worden.  his  cattle  should  be  distributed 
equally  between  Dudley  Worden,  -his  neph- 
ews Robert  and  Elmer  Worden,  and  the  two 
wives  of  the  nephews,  and  the  residue  of 
his  estate  of  whatever  nature  should  go  to 
his  nephews  Robert  and  Elmer  and  to  his 
brother  Dudley  equally.  The  will  farther 
provided: 

*'In  making  this,  niiy  last  will  and  testament 
I  am  not  unmindful  of  my  wife  Nellie  Worden. 
but  do  not  care  to  leave  her  an,Tthing.  and  men- 
tion her  here  simply  to  show  that  she  was  not 
forgotten  by  me  in  making  this  my  last  will." 

Ata  Worden  died  July  20,  1914.  and  his 
will  was  duly  probated  on  August  7,  1914. 
His  widow.  Nellie  Worden,  learning  that 
Ban  Worden  Ghafee  (formerly  Earl  Worden)' 
and  Uoyd  O.  Worden,  two  sons  by  a  f(Nrmer 
marriage,  were  living,  notified  them  of  their 
father's  death,  and  on  September  14,  1014,  a 
contest  ct  the  wUl  was  instituted  by  the 
widow  and  these  two  sons.  Upon  the  hear- 
ing of  this  contest,  the  Will  was  set  aside, 
on  the  gionnd  that  It  failed  to  name  or  pro- 
vide ft>r  such  Bcaa,  and  tbe  estate  declared 
intestate  The  coart  In  probate  refused  to 
pass  uptm  the  dalm  of  the  widow  to  a  com- 
munity Interest  In  the  estate  left  by  Ata 
Worden.  Robert  Worden  and  Jennie  Woi^ 
den,  bis  wlffe,  thereupon  brought  an  actloo 
against  the  heirs,  widow,  and  executor  of 
Ata  Worden  to  enftnw  performance  of  an 
alleged  oral  agreement  to  devise  to  Robert  tlie 
south  half  oi  the  40  acres  described  in  the 
will.  Among  other  things,  the  complaint  set 
up  an  Instrument  executed  by  Ata  Worden 
and  Nellie  WordM  on  June  19,  1911,  detHar- 
Ing  that  all  real  estate  held  by  the  parties 
was  the  separte  propert!^  of  the  one  In  whose 
name  It  was  standing,  and  that  all  prop»ty 
tliereafter  acquired  should  be  the  aerate 
property  of  the  one  acquiring  it  The  an- 
swer set  up  as  an  aCQrmatlve  defense  that 
t>iia  InstrumCTt  was  obtained  by  decei>tion 
and  fraud  and  that  there  was  no  consldera- 
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tioa  to  sustain  It.  Tbls  was  denied  In  tlie 
reply,  which  also  alleged  that  no  Instrument 
was  ever  recorded  by  defendant  Nellie  Wor- 
den  claiming  any  community  Interest  tn  the 
property  of  Ata  Worden,  that  she  had  re- 
ceived and  retained  all  of  her  share  of  the 
commanlty  property  under  a  division  agree- 
ment with  her  husband,  and  that  she  was 
estopped  to  claim  a  community  Interest  In 
the  property  In  controversy.  On  the  trial, 
the  court  found  that  the  defendant  Nellie 
Worden  had  a  community  Interest  In  the 
property,  that  Ata  Worden  made  no  contract 
to  devise  his  property,  and  that  plaintitFs 
had  made  Improvements  on  the  property  to 
the  value  of  $185,  and  had  rendered  personal 
services  to  the  decedent  to  the  value  of  $645, 
end  that  the  rental  value  of  their  use  and 
occupation  of  the  land  was  $230,  leaving  a 
net  amount  due  plaintiffs  of  $600.  Decree 
was  rendered  denying  specific  performance 
of  the  oral  agreement,  quieting  title  In  Nel- 
lie Worden  to  an  undivided  one-half,  and  In 
Earl  Worden  Chafee  and  Lloyd  C.  Worden, 
the  sons  of  Ata  Worden,  to  an  undivided  one- 
fourth  each,  awarding  plalntilTs  Judgment 
for  $600.  and  making  the  same  a  Hen  on  the 
land.  The  plaintiffs  appeal,  assigning  as  er- 
ror certain  findings  of  fact  and  conclusions 
of  law  of  the  court,  the  refusal  to  malie 
findings  and  conduslons  requested  by  plain- 
tiffs, and  the  making  of  its  decree  based 
thereon. 

The  appellants  claim  that  the  following 
finding  made  by  the  court  is  contrary  to  the 
evidence: 

"That  the  property  hereinbefore  described  or 
mentionpd  and  all  the  property  in  which  the  said 
Ata  Worden  was  interested  at  the  time  of  his 
death  was  acqnired  durinic  the  time  of  the  mar^ 
ria;^  relntion  with  the  defendant  Nellie  Worden 
and  by  the  joint  efforts  of  the  said  husband  and 
wife,  and  was  the  commanlty  property  of  the 
Raid  Ata  Worden  and  said  defendant  Nellie 
Worden." 

The  evidence  shows  that  Ata  Worden  and 
Nellie  Worden  were  formerly  residents  of 
the  state  of  Michigan  and  Intermarried  there 
la  the  year  1884.  At  the  time  of  marriage, 
Nellie  Worden  possessed  no  prt^rty,  and 
Ata  Worden  was  possessed  of  property  which, 
prior  to  his  removal  to  the  state  of  Wash- 
ington in  1S89,  he  sold  for  $2,500.  Of  this 
money,  the  stmi  of  $400  was  applied  in  pay- 
ing off  a  $300  mortgage  on  a  30-acre  farm  in 
Michigan  belonging  to  the  parents  of  his 
wife,  Nellie,  and  $100  was  given  them  In 
cash.  The  title  to  this  land  In  the  year  1907 
seems  to  have  been  vested  In  the  Wordens, 
but  the  evidence  does  not  clearly  disclose  how 
It  was  acquired  other  than  by  this  payment 
out  of  Ata  Worden's  separate  funds.  The 
tmlance  of  the  proceeds  of  his  sale  of  his 
own  Michigan  property  to  the  extent  of  from 
$1,800  to  $2,000  was  laid  out  In  the  purchase 
and  equipment  of  a  22-acre  farm  in  Skagit 
county,  Wash.,  on  which  the  parties  made 
their  home.  Domestic  trouble  arising  be- 
tween tlie  parties,  they  agreed  to  separate 


and  divide  th^r  holdings.  Accordingly,  on 
June  10,  1907,  Nellie  Worden  quitclaimed  to 
Ata  Worden  the  30-acre  farm  in  Michigan, 
waiving  all  claim  for  dower  and  Ata  Worden 
quitclaimed  to  Nellie  Worden  the  home  farm 
in  Skagit  county,  reciting  his  Intention  to 
convey  all  community  Interest  In  that  prop- 
erty. Nellie  Worden  remained  in  possession 
of  the  Skagit  county  property  as  her  home, 
farming  it  with  the  help  of  a  hired  man  and 
retaining  all  the  revenues  therefnHu.  Ata 
Worden  left  for  Whatcom  county,  where  he 
took  up  his, residence,  and  husband  and  wife 
never  thereafter  lived  tc^ether.  Shortly  aft- 
er the  division  of  property,  Ata  Worden 
exchanged  the  Michigan  land  for  a  farm 
near  Lynden,  In  Whatcom  county,  which  he 
subsequently  sold,  and  the  proceeds  of  the 
sale  were  invested  In  another  farm  in  Ten 
Mile  township.  Since  there  was  nothing  of 
record  in  Whatcom  county  showing  his  right 
to  transfer  real  estate  as  sole  owner,  It  was 
always  necessary  to  get  his  wife  to  sign  his 
deeds,  sp  he  had  her  join  him  In  the  execu- 
tion of  a  deed  purporting  to  convey  to  one 
another  all  community  interest  that  each 
might  have  In  the  real  estate  held  by  the 
other.   This  agreement  Is  as  follows: 

"This  agreement  made  and  entered  Into  this 
lf>th  day  of  June,  1911,  by  and  between  Ata 
Worden.  Bometimes  known  as  'Atta  Worden.' 
the  party  of  the  first  part,  and  Nellie  Worden, 
the  wife  of  said  Ata  Worden,  the  party  of  the 
second  part,  witnessetb:  That  whereas,  the 
above-named  psrtieB  are  husband  and  wife:  and 
whereas,  differences  have  developed  making  It 
impossible  for  said  parties  to  luiger  live  togeth- 
er, and  said  parties  having  agreed  to  Uva  sep- 
arately : 

"Now,  therefore,  m  conrideration  of  the  mu- 
tual promises  made  bereio.  the  one  to  the  other, 

the  said  parties  do  agree  that  hereafter  the  said 
parties  will  live  separate  and  apart  from  each 
other,  and  that  any  and  all  property  which  may 
he  acquired  by  eith»  of  said  parties  shall  be 
considered  as  the  sole  and  separate  property  of 
the  party  acquiring  the  same,  and  relieved  of 
any  and  all  interest  which  the  other  party  to  this 
aiiTeement  might  have  by  reason  of  the  commu- 
nity existing  between  the  parties  hereta 

"Said  party  of  the  first  part  does  hereby  grant, 
bargain,  sell  and  convey  unto  the  said  party  of 
the  second  part  all  of  his  community  rirfit.  title 
and  interest  in  and  to  all  real  estate  situated  in 
the  state  of  Washington  and  now  standing  In  the 
name  of  the  party  of  the  second  part,  and  the  said 
party  of  the  second  part  does  hereby  grant,  bar- 
gain, sell  and  convey  unto  the  said  party  of  the 
first  part  all  of  her  community  right,  title  and 
interest  in  and  to  all  real  estate  situated  in  the 
state  of  Washington  the  record  title  to  which 
may  be  in  the  name  of  the  said  party  of  the 
first  part. 

"It  is  mutually  agreed  hy  and  between  the  said 
parties,  and  it  Is  the  Intmtlon  of  the  parties 
hereto,  that  from  this  day  henceforth  the  said 
parties  shall  each  have  the  right  to  acquire  and 
sell  property  and  to  transact  business  in  all  man- 
ner the  same  aa  if  the  parties  hereto  were  un- 
married persons. 

"In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  and  seals  this  19th  day 
of  June,  1911.  Ata  Worden. 

"Nellie  Worden. 

"Witness;  H.  C.  Hiompson." 

This  was  filed  for  record  August  1,  1911, 
and  duly  recorded  in  the  records  of  Whatcom 
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LX>unt7.  Having  sold  his  fBim  In  Ten  Mile 
township,  Ata  Worden,  on  Joniutrr  30,  1912, 
Invested  the  proceeds  In  a  farm  near  Fern- 
dale,  "Whatcom  county,  described  as  the  north- 
east quarter  of  the  southwest  qnarter  of  sec- 
tion 15,  township  39  north,  range  2  east,  W. 
M.,  comprising  the  land  in  controversy  In 
this  action.  Here  Ata  Worden  lived  alone 
and  cultivated  the  land  until  December,  1913, 
when,  owing  to  his  Impaired  physical  condi- 
tion, he  was  compelled  to  call  his  nephew 
Robert  Worden  to  his  assistance. 

[1,2]  We  think  this  evidence  clearly  es- 
tablishes that  the  lands  in  controversy  were 
the  separate  property  of  Ata  Worden.  So 
far  as  the  evidence  discloses,  the  Michigan 
land  was  his  separate  property  at  the  incep- 
tion of  Its  ownership.  But  conceding  that 
his  wife  had  an  Interest  therein,  she  con- 
veyed It  to  him  absolutely  by  her  deed  of 
June  10,  1907,  an  instrument  which  she  no- 
where questions.  This  was  given  by  her  in 
exchange  for  a  deed  making  her  the  separate 
owner  of  a  farm  that  bad  been  bought  with 
the  money  of  Ata  Worden  In  which  sbe  had 
.DO  community  interest  The  Michigan  land 
being  tbe  separate  pr<9erty  of  Ata  Worden, 
the  form  near  Lyndeo  acqatred  by  him  in 
exchange  for  bis  Michigan  farm  would  also 
be  separate  property.  Tbe  land  In  contro- 
versy  through  all  mesne  coav^ances  is  shown 
to  be  the  proceeds  of  pri^rty  originally  belfl 
In  B^mrate  ownership,  and  under  the  rule 
In  this  state  the  original  character  of  prop- 
erty held  by  a  married  person  atfadies  to 
the  proceeds  of  that  property. 

In  U.  S.  Fidelity  &  G.  Co.  v.  Lee,  S8  Wash. 
16, 107  Patt  870,  we  state  the  rule  as  follows: 

"Where  property  is  acquired  durinR  mnrriaffe, 
the  test  of  iti  separate  or  community  chnrno 
ter  is  whether  it  was  acquired  by  community 
funds  and  community  cre<Iit,  or  separate  funds 
eod  the  issues  and  profits  thereof.   •   •   •  " 

See,  also,  In  re  Deschamps'  Estate,  77 
Wash.  514,  W7  Pac.  1009;  Guye  v.  Guye,  C3 
Wash,  aw,  115  Pac.  731,  37  I*  R.  A.  (N.  S.) 
189. 

But  If  there  were  any  doubt  as  to  the  sepa- 
rate character  of  the  property  In  this  state 
acquired  with  the  proceeds  of  the  Michigan 
land  conveyed  to  him  by  his  wife  In  1907, 
that  doubt  is  completely  dispelled  by  the  ex- 
ecution of  the  instrument  of  June  19,  1911, 
in  which  Nellie  Worden  purported  to  convey 
to  Ata  Worden  "all  of  her  community  right, 
title  and  interest  In  and  to  all  real  estate 
situated  In  the  state  of  Washington,  the  rec- 
ord title  of  which  may  be  In  the  name  of" 
Ata  Worden.  Becognizing  the  effectiveness 
of  this  instrument  as  a  declaration  against 
any  community  interest,  respondent  Nellie 
Worden  attacked  it  from  every  angle.  She 
pleaded  that  it  was  procured  by  fraud  and 
deception  and  without  consideration.  She 
testified  there  was  no  money  consideration, 
but  there  was  no  evidence  of  fraud  intro- 
duced. Before  the  trial  court  It  was  urged 
that  the  Instrument  was  Invalid  under  Bern. 


Code,  I  8766,  because  the  signatures  of  the 
parties  were  not  sealed  as  required  by  tliat 
statute;  that  the  contract  was  void  as  being 
against  public  policy,  In  that  it  was  given 
in  consideration  of  the  dissolution  of  the 
marriage  relation  and  that  It  attempted  to 
convey  a  community  interest  by  a  general 
Instead  of  by  a  specific  description.  The 
trial  court  held  that  the  instrument  was  con- 
trary to  public  policy,  and  hence  void  and 
without  force  or  efifect  for  any  purpose. 

[3]  Under  the  facts  In  this  case,  the  In- 
strument dealt  only  with  the  separate  prop- 
erty of  tbe  parties.  The  land  in  Nellie  Wor^ 
den's  name  was  her  separate  property  by  rea- 
son of  the  deed  of  1907  from  her  husband. 
The  lend  in  Ata  Worden's  name  was  his  sepa- 
rate property  because  it  was  the  proceeds  of 
what  was  concededly  separate  property  be- 
longing to  him.  The  object  of  executing  the 
instrument  was  that  It  might  be  placed  of 
record  in  Whatcom  county,  so  that  Ata  Wor- 
den as  a  married  man  would  not  be  under  the 
necessity  of  procuring  his  wife's  signature  to 
every  transfer  of  real  estate  made  by  him. 
and  the  evidence  discloses  be  mis  an  active 
trader.  It  Is  nothing  more  than  confirmatory 
of  the  titles  standing  in  their  respecUve 
names  as  constituting  aerate  property.  It 
amounts  to  notice  to  the  world  of  the  separa- 
tion of  husband  and  wife,  and  of  an  agree- 
ment between  them  that  all  after-acquired 
propOTty  acquired  by  either  shall  be  the  sole 
and  separate  property  of  the  party  acquiring 
It.  As  the  Instrument  does  not  In  fact  af- 
fect community  property,  there  was  no  ne- 
cessity that  seals  be  attached  to  tlie  signa- 
tures of  tbe  makers,  even  if  we  were  to  con- 
cede that  Rem.  Code,  |  87S1,  abolishing 
private  seals,  was  not  operative  as  to  con- 
veyances of  community  property  between 
husband  and  wtffe.  See  Powers  t.  Munson, 
74  Wash.  234.  133  Paa  453. 

[4]  Further,  we  think  the  trial  court  was 
In  error  In  holding  the  agreement  of  June 
19.  1911,  void  as  against  public  policy.  It 
merely  recited  tbe  Inability  of  husband  and 
wife  to  live  together,  with  their  agreement 
to  live  separately,  and  was  an  adjustment 
of  property  rights  la  view  of  that  situation 
of  affairs. 

"  *  •  •  The  peat  majority  of  the  American 
decisions  diRtinguish  between  agreements  for  fu- 
ture and  agreements  for  iramtfdiate  separation, 
holding  that  agroements  for  separntion  of  bus- 
band  and  wife  are  valid  If  mnde  in  prospect  of 
an  immediate  separation,  but  illetntl  if  they  pro- 
vide for  a  possible  separation  in  tbe  future. 
•   •   • "  9  Cyc.  620. 

[S]  The  agreement  Itself  recites  the  con- 
sideration upon  which  it  was  based,  and  any 
claim  of  Nellie  Worden  that  Ata  Worden 
failed  to  pay  her  any  mon^  for  <»Dtering  Into 
It  is  wholly  without  merit  The  Instrumrat 
is  strong  declaratory  evidence  against  in- 
terest on  the  part  of  Nellie  Worden. 

[6]  Objection  Is  made  that  this  agreement 
between  the  spouses  Is  Insnffldent  becanw  It 
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attempts  to  convey  by  general.  Instead  of 
specific,  description  of  the  land.  If  it  were 
in  fact  a  conveyance,  it  recites  that  Nellie 
Worden  "does  hereby  grant,  bargain,  sell  and 
convey  onto  said  party  of  the  first  part  [Ata 
Worden]  all  of  her  community  right,  title, 
and  interest  in  and  to  all  real  estate  situated 
in  the  state  of  Washington,  the  record  title 
of  which  may  be  in  the  name  of  said  party 
ot  the  first  part."  Such  description  was 
fully  adequate  for  the  purpose  of  Identity- 
log  the  land  intended,  especially  as  between 
the  parties.  Butrlck  v.  Tilton,  141  Mass. 
93,  6  N.  E.  563;  Harvey  v.  Edens,  C9  Tex. 
420,  6  S.  W,  306;  Brown  v.  Warren,  16  Nev. 
228;  First  Nat  Bank  t.  Hughes.  10  Mo. 
App.  7. 

We  do  not  think  it  necef^sary  to  invoke  the 
principle  of  estoppel  In  this  case,  although 
there  are  drcnni&tances  sufficient  to  preclude 
the  assertion  by  the  widow  of  a  community 
loterest  In  the  land.  She  not  only  executed 
the  two  deeds  declaring  to  the  world  she  bad 
no  Interest  In  lands  In  Ata  Worden's  name, 
bat  die  has  foiled  to  make  and  file  for  rec- 
ord a  declaration  of  a  commnntty  Interest  In 
any  lands  held  by  hlnL  She  has  also  taken 
and  formed  for  seven  years  the  Improved 
land  given  by  him  to  her,  and  taken  to  her* 
self  all  the  revenue  thereof.  She  had  knowl- 
edge that  Robert  Worden  and  wife  were  liv- 
ing on  and  farming  the  land  and  taking  care 
of  ber  enfeebled  husband  with  the  under- 
standing that  Robert  vras  to  have  the  land 
on  her  husband's  death,  yet  she  failed  to 
notify  him  that  she  claimed  a  community  in- 
terest In  the  property,  or  to  file  for  record 
a  public  declaration  to  that  effect.  We  think 
ft  Is  dear  from  the  e^dence  that  the  land 
devised  by  Ata  Worden  was  his  separate 
property  In  which  his  wife  Nellie  Worden  Is 
not  entitled  to  assert  any  community  Interest. 

[7]  We  think,  also,  the  finding  of  fact  that 
"Ata  Worden  during  bis  lifetime  did  not 
make  an  agreement  with  plaintiffs  to  leave 
them  or  either  of  them  any  property  by  last 
will  and  testament,"  was  contrary  to  the  evi- 
dence. The  aRreenient  was  an  oral  one,  and 
Hobert  and  Elmer  Worden  and  their  wives, 
as  parties  to  the  contract  with  the  decedent, 
Ata  Worden,  were  precluded  from  testify- 
ing to  its  terms,  as  was  also  the  attorney 
who  drew  the  will  from  testifying  to  the  pur- 
pose of  the  testator  in  executing  It.  There 
Is.  however,  abundant  testimony  of  other 
witnesses  as  to  declaratldns  of  the  decedent 
that  he  intended  to  leave  his  land  to  his  two 
nephews  for  taking  care  of  Iiira  In  his  old  age 
and  during  his  helpless  condition,  and  also 
of  declarations  that  he  had  made  the  will  for 
that  purpose.  Robert  Worden  took  posses- 
sion of  and  operated  the  south  20  acres  as  II 
It  were  his  own,  and  made  permanent  Im- 
provements which  the  court  found  were  ot 
the  value  of  $185,  besides  farming  the  land 
and  sharing  the  proceeds  with  bis  uncle. 
Hie   rait  also  found  that  tbe  caie  and  as- 


sistance rendered  the  uncle  by  Robert  Wor- 
den  and  his  wife  were  of  the  value  of  $645. 
Dudley  Worden,  tbe  brother  of  the  testator 
and  father  of  Robert  Worden,  was  present 
at  the  time  the  agreement  between  uncle  and 
nephew  was  entered  into.    He  testifies: 

"Ata  said:  'Robert  made  a  proposition  to  sup- 
port me  for  this  20  we  are  living  on,  and  the 
stock  and  farming  ntensils.  What  do  you  think 
about  it?'  And  I  eaid,  'I  think  it  is  up  to  yon 
parties.  If  yoii  atrree  to  it,  I  think  it  is  all 
right.'  And  he  said,  'Do  you  think  he  would?' 
And  I  said,  'I  think  he  would.*  And  he  said: 
'You  know  Robert  Is  under  age.  Do  you  think 
he  would  do  it?*  And  I  said,  'I  think  be  would 
do  it  if  be  said  he  would,  and,  as  far  as  I  am 
coDcemed,  I  am  willing;  to  assist  bim  what  I 
can  in  that.*  And  be  aaid,  'All  right,  let's  talk 
it  over  together,'  and  he  told  me  to  call  Robert 
in.  Ata  said  to  Robert,  'I  was  telling  your 
father  the  proposition  you  made  me  about  talnng 
this  20  and  supporting  me.'  And  Robert  said, 
'Yes.  I  told  him  I  would  take  and  support  bIm 
for  this  20,  and  the  stock,  and  things  that  went 
with  it  to  work  it  with.  I  am  ready  to  do  it, 
and  I  aai  doing  it'  And  Ata  Baid:  'Now,  your 
father  says  that  he  thinks  it  is  all  righL  Now, 
Itobert,  you  so  ohead  and  work  this  20  just  as 
if  it  was  your  own,  and  I  will  tee  you  have  it 
when  I  am  done  with  it,  bo  yon  will  get  it  when 
I  am  done  with  It.'  And  Robert  eaid:  'AH 
right.  Father  hears  this,  so  it  is  all  right.' 
That  Is  about  all  the  conversaticsi  itf  l^at  of  any 
importance  at  that  time." 

Tbe  same  witnen  testified  of  a  later  con- 
versation with  Ata  Worden  concerning  the 
matter,  as  follows: 

"He  wanted  to  know  how  was  the  best  way  to 

Sx  it  up,  and  he  wanted  to  know  what  I  thought 
about  it,  and  1  said:  'I  doa't  know.  If  RolMrt 
is  to  have  this,  you  bad  better  see  a  lawyer;  of 
course,  he  needs  some  papers.'  And  be  said: 
'I  guess  I  will  make  a  will.  I  dcm't  like  to  deed 
it  while  I  am  liWng.  I  would  like  to  keep  it  in 
my  own  name  while  I  am  living.'  «  •  • 
About  the  11th  of  January,  1914,  •  •  •  he 
went  over  to  Klmer's,  and  be  was  talking  about 
making  out  papers,  be  was  getting  so  bad.  Ata 
stayed  witb  Klmer,  and  next  day  Ata  and  El- 
mer come  down  here  [BeUingbam]  and  bad  the 
will  made  out,  •  •  •  and  going  home  fae 
said:  'I  made  out  tbe  papers  to-day.  I  made 
out  a  will.  Robert  gets  the  south  20.'  And  be 
said:  'I  can't  talk  very  well.  Elmer  can  tell  you 
about  it.' " 

Edward  W.  Swanson,  a  merchant  of  Fern- 
dale,  testified  of  a  convwaation  with  Ata 

Worden,  as  follows: 

"1  raised  the  question  of  Robert  Worden, 
about  hia  wanting  to  open  an  account  and  estal)- 
lisb  a  line  of  credit  because  he  wa^  Iskiug  care 
of  tbe  old  man,  and  I  asked  bim  about  this,  and 
Ata  Worden  told  me  that  it  would  be  all  right, 
because  he  was  going  to  take  care  of  bim  and 
be_  would  have  tbe  place.  Just  before  that,  I 
Eaid,  That  is  mighty  nice,  Robert  Btayiug  tb(?re 
and  taking  care  of  you,'  and  he  said,  'Yfs,  it  is, 
and  he  will  have  the  place.'  That  is  atmut  the 
extent  of  the  conversation." 

Joe  Joyt  testified: 

"Atn  said  he  would  give  Robert  20  acres  of 
land  if  be  would  take  care  of  him,  because  he 
bad  to  i'sve  somebody  take  care  of  liim." 

Harold  Williams  testified: 

"I  knew  Ata  Worden.  I  was  at  his  place 
working  for  Robert  in  Ifllil,  about  November. 
I  stayed  there  two  weeks,  cutting  poles  and  do- 
ing general  farm  work.  Ata  told  me  be  intended 
to  give  Robert  Worden  that  home  place  and  also 
Ehnet  Worden  the  other  20  for  taking  cara  <tf 
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faim  tbe  balance  of  his  days.  *  *  *  Robert 
farmed  the  place  and  built  a  fence  and  a  wood- 
ibed  and  wagon  ehed.  I  helped  him  build  the 
woodshed.    Robert  employed  me  and  paid  me." 

wnuam  Cerr  testified: 

"I  stopped  at  that  fnrm  in  April,  1914,  to 
trade  or  spU  horses  to  Bob.  I  talked  with  Ata 
Worden.  *  •  •  He  eaid :  'I  am  not  able  to  do 
anything,  Billie,  any  more.  In  fact.  I  can't  cook 
my  own  meals.  I  have  to  have  somebody  here, 
you  know,  and  I  got  the  boys  on  here,  and  if 
they  will  ^o  ahead  and  farm  this  thing,  and  do 
what  IB  right,  there  is  a  good  living  in  it  for 
all  of  us,  and  when  I  get  done  with  it  it  shall 
be  the  boys'.' " 

Carl  R,  Lange  testified: 

"One  time  I  went  to  see  him  [Ata  Worden] 
about  some  sacks,  and  Robert  and  I  went  in  the 
house  and  talked  with  the  old  gentleman  about 
the  sacks.  He  said,  'Whatever  Robert  does  is 
satisfactory  to  me.*  *  *  *  So  whatever  Rob- 
ert did  was  a  go ;  he  was  satisfied." 

Thomas  H.  Edwards  testified : 

"I  was  township  assessor  in  1014,  and  went 
there  [Worden's  farm]  to  assess  in  March  or 
April.  I  went  there  to  assess  Ata  Worden,  and 
of  course  asked  for  general  informaUon,  and 
he  said  the  place  belonged  to  Bob,  and  referred 
me  to  Bob  for  the  information  I  desired.  I  ex- 
amined the  improvements.  Robert  built  a  wood- 
shed and  a  couple  of  wells,  and  built  a  bam.  and 
built  an  addition  to  the  barn  and  a  wagon  abed. 
Be  made  these  before  Ata  Worden  died." 

Mrs.  Mae  Houser  testified: 

"I  knew  Ata  Worden  and  visited  them  the 
evening  before  Christmas  [1913].  *  *  ♦  He 
apoke  of  leaving  his  property  to  his  two  nephews 
Elmer  and  Robert.  He  said  they  would  have  a 
^ood  home  after  he  was  gone,  and  I  said,  'Do  you 
intend  leaving  the -property  to  the  two  boys  El- 
mer and  Robert?'  and  he  said.  'Yes,  providing 
they  care  for  me  as  long  as  I  live.'  •  •  •  I 
said  that  would  be  nice  for  the  boys,  and  he 
said  they  were  good  Iwys  and  had  been  taking 
care  of  him,  and  if  they  took  care  of  him  as 
long  as  he  lived  the  property  would  be  theirs." 

[8]  There  was  no  rebuttal  testimony  as  to 
the  agreeuieot  between  uncle  and  nephew 
for  the  passing  of  the  south  20  acres,  nor  of 
the  testimony  as  to  the  making  of  the  will 
in  carrying  out  that  agreemwit  The  will 
Itself  Is  strong  confirmatory  proof  that  such 
an  agreement  was  entered  into.  A  case  of 
this  kind  would  not  require  the  same  degree 
of  convincing  evidence  as  those  cases  where 
DO  will  had  been  made  in  Qsnformity  with 
an  alleged  oral  contract  Here  the  will  as 
actually  made  fully  corroborates  the  other 
evddencei  We  think  the  trial  court  should 
have  found  that  the  oral  contract  to  devise 
by  will  was  entered  Into. 

The  case  of  McDowell  v.  Lucas,  07  III. 
489,  presents  a  case  where  an  oral  contract 
that  a  son  should  have  certain  lands  on  the 
death  of  the  father  was  sustained  upon  evi- 
dence almost  parallel  to  that  In  this  case. 
The  court  said: 

"Here  was  a  payment  of  the  purchase  money 
by  four  or  Gve  years'  labor,  which  the  son  ren- 
dered to  the  father  after  he  was  of  age,  followed 
by  an  actual  possession  of  the  premises  and  the 
making  of  lasting  and  valuable  improvements 
thereon,  under  and  In  pursuance  of  a  verbal  con- 
tract to  convey  the  title.  The  concurrence  of 
these  things,  when  clearly  established,  has  al- 
ways been  regarded  as  sufficient  to  authorise  a 
court  of  equity  to  decree  a  conveyantn.  Bright 


v.  Bright,  41  HI.  97 ;  Kurtz  v.  Hlbner,  66  111. 
514  [8  Am.  Rep.  665]:  Langston  v.  Bates,  &1 
IIL  524  [25  Am.  Rep.  466]. 

"The  fact  that  William  Lucas  paid  his  father 
one-third  of  the  crops  each  year  raised  on  the 
land,  and  the  latter  paid  the  taxes,  does  not 
militate  against  his  right  to  a  decree.  Had  the 
payment  of  rent  been  unexplained,  a  different 
question  would  have  arisen;  but  it  appears, 
from  the  testimony,  to  have  been  a  part  of  the 
contract  that  one-third  of  the  crops  saould  go  to 
the  father  during  his  life,  and  ne  was  to  pay 
the  taxes,  and  at  bis  death  the  absolute  title 
should  vest  in  the  son.  The  payment  of  rent, 
therefore,  in  this  case,  does  not  establish  the 
relation  of  landlord  and  tenant  between  the  par- 
tics  and,  tend  to  prove  that  William  Lucas  was 
nut  occupying  as  a  purchaser;  but,  on  the  oth- 
er hand,  the  payment  of  rent  was  consistent  with 
the  contract  under  which  William  Lucas  entered 
into  possession  of  the  land." 

[9]  It  has  long  been  recognized  as  within 
the  equity  Jurisdiction  of  courts  to  compel 
specific  performance  of  a  promise  to  devise 
land  given  in  consideration  of  a  parol  agree- 
ment which  has  been  already  proved  and 
partly  performed,  since  part  performance 
would  take  the  contract  out  of  the  statute 
of  frauds.  Waterman,  Specific  Performance 
of  Contracts,  §  41 ;  Gupton  v.  Gupton,  47 
Mo.  37;  ^wash  v.  Sharpsteln,  14  \«ash.  426, 
44  rac.  862,  32  L,  R.  A  796. 

[101  While  it  is  the  rule  in  this  state  that 
the  execution  of  a  will  is  not  suflioierit  In  It- 
self as  part  performance  taking  an  oral  con- 
tract out  of  the  statute  of  frauds  (McClaua- 
han  v.  MeCIanahan,  77  Wash.  138,  137  Pac. 
479,  Ann.  Cas.  1915A,  461),  still  we  think  the 
will  Is  admissible  in  evidence  In  support  of 
other  evidence  tending  to  establish  the  con- 
tract Maddox  v.  Rowe,  23  Ga.  431,  68  Am. 
Dec.  535;  Brlnker  v.  Brlnker,  7  Pa.  53; 
Moore  v.  Bryant  10  Tex.  Civ.  App.  131,  31 
S.  W.  223. 

In  Maddox  v.  Rowe,  supra,  a  will  ex- 
ecuted by  a  father  In  carrying  out  an  agree- 
ment with  his  son  was  void  for  want  of  the 
required  number  of  witnesses.  The  court  in 
that  case  said: 

"Tlie  father  made  in  writing  what  he  thought 
was  his  will,  and  in  that  writing  be  said  that 
be  gave  the  two  lots  of  land  in  controversy  to 
the  son.  The  contract,  on  his  side,  was  that  he 
should  give  these  two  lots  to  the  son.  Here, 
then,  is  a  writing  that  may  serve  to  help  to 
prove  the  contract.  The  case  is  such,  there- 
fore, that  it  is  not  left  wholly  at  the  mercy  of 
parol  evidence.  True,  this  writing  was  void, 
as  a  will,  but  that  did  not  prevent  it  from  being 
good,  to  help  to  prove  the  contract." 

The  case  of  Htatt  t.  Wlliiams.  72  Mo.  214. 
37  Am.  Rep.  438.  Is  almost  Identical  lu  its 
material  facts  with  the  caw  at  issue  here. 
The  court  there  said: 

"The  object  of  this  suit  was  to  procure  a  spe- 
cific performance  of  an  agreement,  after  the 
death  of  the  person  with  whom  the  agreement  is 
alleged  to  have  been  made,  uiKra  the  ground  that 
the  plaintiff  bad  fully  performed  on  his  part. 
The  plaintiff  was  the  youngest  son  of  Th.  Hiatt 
who  hnd  four  children.  In  185S.  having  pro- 
vided for  bis  other  children,  as  he  supposed,  to 
each  of  his  two  daughters  having  ^ven  a  share, 
and  bis  son  who  went  to  California,  some  mon- 
ey, he  agreed  with  plaintiff,  his  youngest  son. 
that  U  he  would  remain  upon  the  homestead  ud 
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support  his  father  and  stepmother  durine  their 
liTCB,  and  work  the  farm  (ISO  acres)  under  the 
directioD  of  his  father,  he  would  conve;  in  fee 
the  homestead  to  the  plaintiff,  but  not  to  take 
effect  till  he  and  hia  .wife  were  dead.  This  ar- 
rancement  was  claimed  and  proved.  In  1861 
the  father,  with  a  view  to  carry  oat  this  pur- 
pose, which  be  was  told  could  be  best  effected  by 
a  will,  made  a  will  devisinf;  this  land  to  plain- 
tiff. Id  the  will,  which  was  drawn  up  by  de- 
fendant, Williams,  who  was  a  son-in-law  of 
Hiatt,  and  a  justice  of  the  peace,  no  mention 
was  made  of  bis  other  children,  and  consequent- 
ly, under  our  statute,  it  was  a  mere  nullity.  In 
1S66  this  paper  was  delivered  to  plaintiff  by  bis 
father,  as  answering  the  purposes  of  the  two 
contracting  parties.  In  1870  the  father  died, 
sad  in  1873  the  stepmother  died,  during  which 
Mventcen  years  the  plaintiff  lived  on  and  worked 
die  farm.  These  facts  were  stated  in  the  peti- 
tioo  and  fully  supported  by  the  evidence.  The 
ctreuit  court,  however,  refused  to  enforce  the 
eoDtract.  Upon  what  ground  and  for  what  rea- 
nns  does  not  appear.  No  brief  has  been  Sled 
on  the  part  of  the  defendant  in  error,  and  we 
hsve  been  unable  to  conjecture  upon  what 
noQnd^tbe  decree  dismissing  this  bill  was  based. 
Tb,n  esse  seems  to  be  identical  in  principle  with 
the  case  of  Sutton  v.  Hayden,  62  Mo.  101,  and 
.Gapton  V.  Gupton  47  Mo.  37,  though  much 
stronger  in  facts  than  either.  The  attempt  to 
execute  the  CMitract  by  a  will  would  surely  not 
^ce  the  plaintiff  in  any  worse  condition  than  he 
vaa  before.  The  will  was  merely  introduced  in 
evidence  to  support  the  contract,  and  it  was 
certainly  very  strong  evidence  to  show  the  intent 
of  the  father,  who  doubtless  supposed  that  it 
would  accomplish  his  purpose.  A  verbal  agree- 
ment of  this  sort,  in  case  of  performance  on 
one  side,  was  enforced  in  the  case  of  Gupton 
T.  Gupton.  That  case  is  in  effect  identical  with 
the  present,  though  infinitely  less  persuasive  in 
its  facts,  for  here  there  was  an  actual  service  of 
17  years.  The  Judgment  of  the  circuit  court 
will  be  reversed,  and  that  court  directed  to  enter 
a  decree  in  conformity  with  this  opinion." 

It  Is  held  In  Gupton  v.  Gnpton,  47  Mo.  37, 
that  the  surrender  of  the  possession  of  a 
farm  to  a  person  who  takes  care  of  the  own- 
er under  an  agreement  to  devise  it  to  him  in 
consideration  of  such  care,  and  the  execution 
of  a  will  to  that  effect,  makes  a  valid  con- 
tract Likewise,  It  has  been  held  that  the 
taklug  possession  and  making  improvements 
under  an  agreemeut  for  the  devise  of  cer^ 
talD  land  in  consideration  of  caring  for  the 
owner  until  his  death  is  an  enforceable  con- 
tract Watson  T.  Mahan,  20  Ind.  223;  Mauck 
V.  Melton,  64  Ind.  414;  Bird  T.  Pope,  73 
Mich.  483.  41  N.  W.  614. 

[11]  In  the  case  at  bar,  we  have  all  the 
elements  of  part  performance  Justifying  the 
enforceability  of  an  oral  contract  tor  the  de- 
nse of  landa  Robert  Worden  not  only  went 
Into  possession  of  the  land,  cleared  and  culti- 
vated It  and  made  permanent  Improvements, 
bat  he  boarded  and  cared  for  an  aged  man 
suffering  with  disease,  all  under  a  direct 
promise  that  he  should  have  the  land  at  the 
old  man's  death.  The  failure  of  the  will  ex- 
ecuted in  conformity  with  the  contract 
throws  the  title  to  the  land  to  bis  belrs,  the 
respondents  Earl  Worden  Gbafee  and  Lloyd 
C.  Worden;  bis  wife,  Nellie  Worden,  having 
no  interest  because  of  the  prior  pTOperty 
agreements  between  herself  aod  the  deceased. 
These  heln  who  receive  the  land  because  of 


the  failure  of  the  will  merely  hold  as  tms- 
tees  of  the  trust  Impressed  upon  the  realty 
by  their  ancestor.  In  a  note  to  section  191 
of  Fomeroy  on  SpeclQc  Performance  of  Con- 
tracts, the  author  states: 

"The  relief  is  granted,  not  by  ordering  a  will 
to  be  made,  but  by  regarding  the  property  in  the 
hands  of  the  heirs,  devisees,  assignees,  or  rep- 
resentatives of  the  deceased  promisor,  as  im- 
pressed with  a  trust  in  fovor  of  the  plaintiff, 
and  by  compelling  defendant,  who  must  of  course 
belong  to  some  one  of  these  classes  of  persons, 
to  make  such  a  disposition  of  the  proper^  as 
will  carry  out  the  intent  of  the  agreement" 

If  Ata  Worden'ln  his  lifetime  had  convey- 
ed the  land  to  his  nephew  In  discharge  of  the 
contract,  his  beiis  would  have  been  bound 
thereby.  The  facts  In  this  case  show  full 
performance  of  the  oral  contract  on  the  part 
of  the  appellants  and  attempted  full  per- 
foruiantt  on  the  part  of  the  decedent  by  the 
execution  <a  the  will  agreed  upon,  although 
such  Instrument  proved  to  be  void  through 
failure  to  conform  to  statutory  requirements. 
This  Impressed  the  land  with  a  trust  whidi 
his  successors  in  interest  are  bound  in  equity 
to  discharge.  Hie  law  is  well  settled  that 
the  beirs  can  be  compelled  to  q>ecifically  per- 
form the  contract  of  their  ancestor  to  the  ex- 
tent of  making  a  proper  conveyance,  and,  in 
the  event  of  their  failure,  that  the  court  has 
power  to  apptdnt  a  commissioner  to  make  the 
conveyance.  In  Dleken  v.  McKlnley,  103  IlL 
318,  45  N.  a  134,  54  Am.  St  Bep.  471,  it  Is 
said: 

"The  weight  of  authority  is  in  fovor  of  the 
position  that  a  man  may  make  a  valid  agreement 
to  dispose  of  his  property  in  a  particular  way 
by  will,  and  that  such  contract  may  be  enforced 
in  equity  after  his  decease  against  his  heirs, 
devisees  or  personal  representatives.  22  Am. 
&  Eng.  Ency.  of  Law,  p.  874,  and  cases  cited  in 
note  2;  Schouler  on  Wills  (2d  Ed.)  {  454; 
Waterman  on  Specific  Per.  of  Contracts,  S  51 ; 
Pry  on  Specific  Per.  (3d  Kd.)  t  223;  Welngaert- 
ner  v.  Pabst  115  111-  412  [5  N.  B.  385]." 

In  Burdlne  t.  Burdine's  Ex'r,  98  Va.  515, 
36  S.  E.  992,  81  Am.  St  Rep.  741.  it  Is  said: 

"Strictly  speaking,  an  agreement  to  dispose  of 
property  by  will  cannot  he  specifically  enforc- 
ed. *  Yet  courts  of  equity  can  do  what 
is  equivalent  to  a  specific  performance  of  such 
an  agreement  by  compelling  those  upon  whom 
the  legal  title  has  descended  to  convey  or  de- 
liver the.  property  in  accordance  with  its  terms, 
upon  the  ground  that  it  is  charged  with  a  trust 
in  the  hands  of  the  heir  at  law,  devisee,  person- 
al representative,  or  purchaser,  with  notice  of 
the  agreement,  as  the  case  may  be.  3  Pars. 
Gont  (6th  Ed.)  {  406;  Hale  T.  Hale,  90  Ya.  728, 
730.  1»  S.  E.  739." 

We  are  satisfied  that  the  findings  of  fact 
made  by  the  court,  as  to  the  absence  of  an 
oral  agreement  to  devise  and  as  to  the  com- 

I  munlty  interest  in  the  land  of  respondent 
Nellie  Worden,  are  contrary  to  the  evidence. 

The  decree  of  the  lower  court  will  be  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  order  the  respondents  Earl 
Worden  Chafee  and  Lloyd  C.  Worden  to  con- 
vey to  appellants  Uobert  Worden  and  Jennie 
Worden  the  south  20  acres  of  the  northeast 
quarter  of  the  southwest  quarter  of  section 

,  15,  township  39  north,  range  2  east,  W.  M. ; 
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and.  In  tbe  event  <tf  tbelr  fallnre,  that  a  ecnn- 
mlssioner  to  make  tbe  conveyance  be  appoint- 
ed by  tbe  court  The  executor  of  tbe  estate 
of  Ata  Worden  will  also  be  Instructed  to  dis- 
tribute the  persOTial  property  of  tbe  decedent 
to  tbe  appellants  herein  In  accordance  with 
tbe  temu  of  the  will. 

BLLIS,  a  J.,  and  MOUNT,  HOLCOUB, 
and  PABKEB,  JJ.,  concur. 

(96  Waah.  810)  ' 

WOUDEIN  et  nz.  v.  WORDEN  <t  aL 
(No.  13826.) 

(Supreme  Court  of  WaBhington.   June  8,  1917.) 

Wills  ^=967— Contracts  to  Devibx  Lands 

— TiiEOBT  OP  Enforcement. 
Where  testator  agreed  to  devise  land  to 
plaintiff  in  constderaticm  of  care  and  support, 
and  plaintiff  went  upon  the  land  and  worked 
tbereoD  and  made  improvements  and  caretl  for  the 
testator,  but  the  will  was  void,  the  contract  was 
enforceable  against  the  heirs  who  took  the  in- 
testate property. 

pid.  Note.— For  other  cases,  see  Wills,  Cent 
mt.  H  171S-1T7.J 

Department  2.  Appeal  from  Superior 
Conrt,  Whatcwn  County;  Ed.  B.  Hardin, 
Judge. 

Suit  by  Elmer  Worden  and  wifto  against 
Ean  Worden  and  others.  Judgment  for  de- 
foidants,  and  plaintiffs  appeaL  Reversed 
and  remanded,  wttb  InstrucUons. 

R.  J.  Nightingale  and  H.  S.  Nightingale, 
both  of  Bellingham,  for  appellants.  Uurlbut 
&  Neal,  of  Belllngham,  for  respcmdents. 

PULLERTON,  J.  This  case  Involves  the 
principles  of.  law  and  much  the  same  facts 
as  those  coutained  Id  Worden  v.  Worden, 
165  Pac.  501 ;  the  oral  contract  with  Elmer 
Worden  for  the  devise  of  the  north  half  of 
the  northeast  quarter  of  the  southwest  quar- 
ter of  section  15,  township  39  north,  range  2 
east,  W.  M.,  being  founded  on  slightly  differ^ 
ing  evidence. 

Tbe  evidence  shows  that  appellant  Elmer 
Worden  was  an  older  brother  of  Robert  Wor- 
den, and  a  married  man ;  that  his  uncle  Ata 
Wordeu,  prior  to  making  tbe  contract  with 
Robert  to  cume  to  the  uncle's  home  and  take 
care  of  him  and  the  farm,  had  asked  Eluier 
to  make  his  home  there,  as  the  latter  and 
his  wife  would  l>e  able  to  take  proper  bare 
of  the  old  man.  In  the  fall  of  1913,  after  the 
agreement  with  Robert  Worden  had  been  en- 
tered Into,  Ata  Worden  urged  Elmer  Wordeo 
to  quit  renting  land  and  to  come  and  build 
a  home  on  tbe  nortb  half  of  tbe  former's  40- 
acre  tract,  and  promised  him  the  land  at 
death  if  Elmer  would  do  so.  Elmer  refused 
to  move  onto  the  land  and  ln4)rove  It  unless 
bis  uncle  would  give  him  some  kind  of  writ- 
ten evidence  that  it  should  be  Elmer's  at  bis 
uncle's  death.  It  was  finally  agreed  between 
them  to  go  to  tbe  county  seat  for  the  purpose 
of  executing  papers  that  would  make  Elmer 


Worden  safe;  vrtiereupon  the  latter  agreed 
to  build  a  house  «i  the  niHth  half  of  the 
tract,  go  there  to  live,  and  deliver  to  tbe 
uncle  two-thirds  of  the  net  revenues  for  his 
support  l^ey  went  to  Belllngham  and  con- 
sulted a  lawyer  on  January  12.  1914,  result- 
ing In  the  drafting  of  Ata  Worden's  last  will 
devising  to  Elmer  Worden  the  north  half  of 
the  testator's  4&«cre  farm  and  bequeathing 
to  blm  certain  personal  property.  Elmer 
Wonlen  thereupon  spent  a  coui^e  of  monthft 
at  work  to  earn  additional  money  to  make 
Improvements  cm  the  land.  He  moved  onto 
tbe  land  in  March  of  that  year,  erecting  a 
couple  of  tents  .as  a  temporary  residence  for 
his  family  while  constructing  a  dwelling, 
house.  He  at  once  proceeded  to  build  a  frame 
bouse  and  a  bam,  put  np  80  rods  of  line 
fencing,  tc^ether  with  a  garden  and  chicken 
fence,  sunk  a  well,  and  cleared  an  acre  and 
a  half  of  land.  Before  these  luiprov«uents 
were  all  completed  and  on  July  20,  1914.  bis 
uncle  died.  Tbe  court  found  that  the  value 
of  such  Improvements  up  to  Uie  time  of  his 
uncle's  death  was  $550. 

The  evidence  dearly  establishes  that  ap- 
pellants  went  Into  possession  of  the  land  and 
made  valuable  Improvements  thereon  In  con- 
slderaUoo  of  the  execution  of  the  will  aih 
suring  them  of  title  on  tbe  death  of  tbe  oucl& 
Under  the  authority  of  tbe  case  cited,  this 
was  an  enforceable  contract  against  the  heirs. 
See,  also,  Irwln  v.  Dyke.  114  III.  302.  1  N.  B. 
913 ;  Bofaanan  v.  Bohanan,  06  111.  C91 ;  Bird 
r.  pope,  73  Mich.  483,  41  M.  W.  614;  Hughes 
T.  Hughes,  72  Ga.  173. 

For  the  reasons  given  in  the  ease  of  Worden 
T.  Worden,  the  decree  In  this  case  is  reversed, 
and  the  cause  rcnutnded  to  the  lower  court, 
with  instructions  to  order  the  respondents 
Ebrl  Woi'den  Chafte  and  Lloyd  C.  Worden  to 
execute  to  appellants  Elmer  and  Kettle  Word- 
en a  cmveyance  of  the  nortb  half  of  the 
northeast  quarter  of  the  southwest  quarier 
of  section  IS,  township  30  north,  range  2  east, 
W.  M.;  and,  In  the  event  of  thetr  failure  so 
to  do  that  the  court  appoint  a  commis^oner 
to  make  proper  conveyance.  The  executor  of 
the  estate  of  Ata  Worden*  deceased,  will  also 
be  Instructed  to  distribute  to  the  ai^llants 
the  personal  property  attempted  to  be  be- 
queathed to  ttiem  under  the  terma  ot  tbo 
void  will  of  Ata  Worden,  deceased. 

EUJS,  C.  J.,  and  MOUNT,  HOLCOUB, 
and  PARKEat,  JJ.,  concur. 


(86  WsBb.  m) 

COOLIDOE  &  McCXAINE  t.  SAI/THARSH 

et  al.   (No.  13742.) 

(Supreme  Court  of  Washington.   June  4,  1917.> 

Bills  and  Notes  iS=3lQl— Nbootiasiutt— 
Tatment  op  Taxes. 
Under  Item.  Code  1915,  S  3.^2.  providing 
negotiable  instruments  must  contuin  uncondi- 
tional promise  to  pay  a  sum  certain,  a  note 
agreeing  to  pay  any  taxes  assessed  upon  tbe  note 
or  its  mortgage  security  Is  not  negotiable,  al- 


A»for  otbsr  cmaes  see  Mm*  topte  sad  KBY-NUHBER  la  all  Kay-NtunlMred  Dlgasta  and  Indesta 
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tiioash  BO  tax  was  actually  imposed  apon  either 
Bote  or  mortgage, 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {  404.} 

Department  2.  Appeal  from  Snperlor 
Court.  Douglas  County:  R.  S.  Stelner.  Judge. 

Mortgage  foreclosure  action  by  CooUdge  & 
McClulne  against  Robert  S.  Snltmarsh,  Mar- 
garet Sultumrsh,  and  William  McCowat 
From  a  foreclosure  decree,  defendant  McCow- 
at appeals.  AtSrmed. 

John  Pattlson,  of  Spokane,  and  John  W. 
Banna,  of  Watervllle,  for  appellant.  Walter 
ft  Washington,  of  Coulee  City,  and  Sam  B. 
Hill,  of  Watervllle,  for  respondent 

PER  CURIAM.  The  plaintiff  CooUdge  & 
UcClalne,  a  ronwration,  as  holder  of  a  prom- 
issory note  and  mortgage  «xecuted  by  Robert 
S.  Saltmarsh  and  Margaret  Saltmarsh, 
bronght  an  action  against  them  to  foreclose 
the  same,  making  a  party  defendant  also  WU- 
ttam  McCowat,  who  held  a  subseqnent  mort- 
gage covering  the  same  land.  The  court 
rendered  decree  f6reclo8lng  the  CooUdge  & 
UcClalne  mortgage.  On  Issues  raised  be- 
tween the  Saltmarshes  and  McCowat  on  the 
litter's  note  and  mortgage  which  he  held  by 
transfer  from  the  original  payee,  the  court 
held  that  the  note  was  a  noonegotlsble  one 
and  therefore  subject.  In  the  bands  of  Mc- 
Cowat as  assignee,  to  all  the  defenses  which 
the  makers  bad  against  the  original  payee. 
The  defendant  McCowat  appeals. 

The  attorneys  for  both  appeUant  and  re- 
spoDdents  agree  that  the  only  issue  In  the 
case  Is  the  n^p)tlablllty  of  the  note,  It  having 
been  established  that  It  was  procured  by 
fraud  on  the  part  of  D.  Ryrle.  the  original 
payee,  from  whom  It  had  been  purchased  by 
appellant. 

The  promissory  note,  given  by  Saltmarsh 
and  wife  to  Ryrle  and  transferred  by  him  to 
UcCowat,  is  as  follows: 

"$2,400.00.  CoQlee  City,  Wash..  Feb.  26. 1911. 
"On  the  first  day  of  January  A.  D.  1916.  I 
remise  to  pay  to  the  order  of  D.  Ryrie,  Spo- 
■ne,  Woshiogtnn,  the  sum  of  twenty-four  hun- 
dred and  no-100  dollars,  United  Stntea  gold 
coin  of  the  present  etandnrd  of  weight  and  fine- 
DesB.  payable  at  Spokane,  Wash.,  with  interest 
thereon,  in  like  coin,  after  maturity,  until  paid, 
■t  the  rate  of  eight  per  cent  per  annum.  And 
in  case  suit  or  action  is  instituted  to  collect  this 
Bote  or  any  part  thereof,  I  promise  to  pay  in  nd- 
ditiuD  to  the  costs  and  disbursements  provided  by 
•tatiite  such  sum  as  the  court  may  adjudge  rea- 
sonable aa  attorney's  fees  in  such  suit  or  action, 
■nd  to  pay,  in  eaeh  year,  on  or  before  ten  days 
before  the  same  become  delinquent,  at  said  of- 
fice, the  taxes  assessed  in  the  state  of  Wash- 
iacton,  upon  the  mortgage  given  to  secure  this 
note  and  the  debt  thereby  secured,  or  upon  this 
note  or  any  part  thereof.  This  note  la  given 
for  the  principal  on  an  actual  loan  of  tweirty- 
foar  hundred  and  no-100  dollars.  United  States 
gold  coin,  and  is  secured  by  a  mortgage  on  real 
estate  of  even  date  herewith. 

"I  contract  and  agree,  that  if  the  mort^ajred 
property  shall  not  in  the  event  of  a  foreclo- 
sure sale  thereof,  realize  aufficient  to  pay  in 
full  the  sum  due  under  said  mortgage,  together 


with  costs  and  expenses  of  foreclosure  action, 
a  deficiency  judgment  shall  be  rendered  for  any 
unpaid  balance,  which  I  promise  to  pay. 

"No.  of  Note   Robert  S.  Saltmarsh. 

"Loan  No.  728.  Margaret  Saltmarsh." 

The  Negotiable  Instruments  Act  (Rem. 
Code,  S  3:1921  declares  that  an  instrument 
"roust  contain  an  UDcondltional  promise  or 
order  to  pay  a  sum  certain  In  money"  In  or- 
der to  be  negotiable.  The  note  In  question, 
in  addition  to  being  for  a  sum  named,  also 
contains  a  promise  to  pay  any  taxes  assessed 
upon  the  note  or  upon  the  mortgage  secur- 
ing It  We  held,  In  Bright  v.  Offleld,  81 
Wash.  442,  143  Pac.  159,  that  such  a  provi- 
sion In  the  note  renders  It  nonnegotiable.  In 
that  case  there  was  Involved  a  provision  in 
the  note  for  payment  of  taxes,  which  con- 
stituted an  implied  rather  than  a  direct 
promise  by  the  maker  to  pay  them.  The 
court  there  said: 

"Since  the  amount  of  these  taxes,  rates,  and 
assessments  is  uncertain,  the  amount  of  recov- 
ery would  be  uncertain.  This  provision,  there- 
fore, rendere  the  note  not  merely  an  uncondi- 
tional promise  to  pay  a  sum  certain,  but  also, 
in  necessary  effect,  a  conditional  promise  to  pay 
an  uncertain  sum." 

The  fact  as  urged  by  appellant,  that  there 
was  no  law  In  force  In  this  state  for  the  tax- 
ation of  notes  and  mortgages,  would  not  de- 
tract from  the  effect  of  the  rule.  'Diere  al- 
ways remains  a  possibility  during  the  life  of 
such  contracts  that  they  may  be  subjected  to 
the  Uabllity  of  taxation,  and  a  promise  In 
the  note  to  pay  any  taxes  thereon  woold 
leave  the  amount  to  be  paid  Indeterminate 
and  open  to  conjecture  upon  the  contingency 
of  future  legislation.  See  Carmody  v.  Crane, 
110  Mich.  508,  68  N.  W.  268;  Walker  v. 
Thompson,  108  Mich.  686,  66  N.  W.  584; 
Smith  V.  Myers,  207  III.  128,  69  N.  B.  858; 
Parqubar  v.  FideUty  Ins.,  etc.,  Co.,  Fed.  Cas. 
No.  4,676. 

The  flndlng  and  conclusion  of  the  court  as 
to  the  nonnegotiable  character  of  the  note  In 
controversy  Is  in  accord  with  the  case  cited, 
and,  as  the  case  is  controUing.  the  Judgmmt 
will  stand  affirmed. 

(GO  Utah,  1) 

TYNG  T.  OONSTAINT-LORAINB  INV.  00. 

(No.  3029.) 

(Supreme  Court  of  Utah.   May  S,  1917.) 

1.  Vendor  and  Puschabbb  <S=>334(1)— Op- 
tion— Meeting  or  Minds— Becovebt  or 
Payment. 

If  minds  of  parties  executing  option  agree- 
ment foiled  to  meet  upon  <}uestion  of  amount 
of  land  to  be  conveyed  plaintiff  could  recover 
from  defendant  amount  paid  thereunder, 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  IWg.  S3  969,  962,  064.] 

2.  Appeal  ApD  Erbob  <e=>100G(4)— FoBMi.a 
Appeal — Revrbsal  — Necessity  op  Sub- 
stantial EnadB. 

After  two  appeals  bad  previously  been  tak- 
en and  four  juries  had  passed  on  the  facts  and 
found  in  plaintilT's  favor,  judgment  will  not  be 
interfered  with  unless  defendant  has  been  prejiv 
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diced  In  some  BubstanHal  right  during  progress 
of  trial  or  in  submissiiHi  of  case  to  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  B  3953.] 

Appeal  from  District  Court.  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  Charles  Tyng  against  the  Con- 
stant-Loraine  Investment  Company.  Judg- 
meat  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Howat,  marshal,  Macmillan  &  Nebeker, 
and  Robert  B.  Butterfleld,  all  of  Salt  Lake 
City,  for  appellant  Pierce,  Crlt<^low  A 
Barrette,  of  Salt  Lake  City,  for  reqiondent. 

TRICK,  a  J.  The  plaintiff  brought  tibia 
action  to  recover  the  sum  of  $1,000  from 
the  defendant,  which  plaintiff  alleged  the 
defendant  wrtmgfnlly  retained  from  him. 
This  case  has  been  here  on  appeal  twice 
before.  Tyng  v.  Constant-Loratne  Inv.  Ca, 
37  Utah,  304.  lOS  Paa  U09:  Id.,  154  Pac. 
767,  Ptaintilf  recovered  in  both  trials,  but 
the  Judgments  In  his  favor  were  reversed 
on  defendant's  appeals.  On  the  last  trial 
the  plaintiff  again  prevailed,  and  the  de- 
fendant again  appeals. 

In  view  ttf  the  former  opiniona,  to  which 
we  specially  refer,  and  for  the  reason  that 
both  parties  in  their  cespectlve  briefs  state 
that  "the  evidence  in  this  case  is  practical- 
ly identical  with  that  Introduced  on  the  pre- 
vious trial  of  the  case,"  we  shall  not  state 
more  of  the  record  than  is  absolutely  neces- 
sary to  an  understanding  of  the  points  de- 
cided. 

The  controversy  between  the  parties  arose 
out  of  what  is  termed  an  option  agreement 
to  purchase  certain  real  property  In  Salt 
Lake  City.  The  transaction  in  question,  bow- 
er, arose  between  one  R.  A  Rowan,  of  Los 
Angeles,  as  the  president  of  the  defendant 
company,  on  the  one  hand,  and  the  Elqnity 
Investment  Company,  a  Utah  corporation, 
upon  the  other.  The  plaintiff,  however,  suc- 
ceeded to  all  of  the  rights  of  said  company 
by  assignment  t>efore  the  action  was  com- 
menced. The  transactions  in  question  here 
were  initiated  by  one  Thomas  E.  Rowan, 
a  real  estate  broker  of  Salt  Lake  City,  by  a 
telegram  dated  September  4,  1S07,  which 
was  transmitted  to  said  R.  A.  Rowan  at 
Los  Angeles.   The  telegram  reads: 

"Advise  cash  price  west  side  State,  taxes  pro- 
rated, whether  leased." 

The  tel^ram  was  addressed  to  R.  A  Row- 
an for  the  reason  that  the  title  to  the  prop- 
erty inquired  about  was  in  him.  On  the  fol- 
lowing day  R  A.  Rowan  wired  as  follows: 

"Will  accept  fifty  thousand.  Property  now 
mortgaged  for  twenty  thousand  at  five  per  cent. 
Leases  very  short.  See  Kelaey  &  Gillespie  for 
exact  information." 

To  tiiat  telegram  Thomas  El  Rowan,  on 
the  same  day,  replied: 

"Responsible  party  offers  one  thousand  for 
thirty  days*  option.  RecMumoid.'* 


In  response  to  the  foregoing  B.  A.  Rowan 
wired  as  follows: 

"Will  accept  one  thousand  for  thirty  days'  op- 
tion for  property  west  side  State  street  Price 
fifty  thousand,  subject  to  twenty  thonsand 
mortgage.  Balance,  thirty  thousand,  to  be  paid 
in  cash  on  or  before  thirty  days  from  date^ 
Taxes  to  be  prorated.  One  thousand  to  be  de- 
posited to  my  credit  immediately  with  National 
Bank  ot  Republic,  they  to  notify  me  by  wire." 

Upon  receipt  of  the  foregoing  telegram  the 
Equity  Investment  Company  deposited  with 
the  bank  aforesaid  Sl.OOO,  and  received  from 
said  bank  the  following  writing: 

"Salt  Leke  C5ty,  Septemebr  9,  1907.  Re- 
ceived of  the  Gquity  Investment  Company  oae 
thousand  ($1,000.00)  dollars  as  a  deposit  on  ac- 
count of  the  purchase  price  of  the  following  de- 
scribed real  property  in  the  county  of  Salt  Lake, 
state  of  Utah :  [Describing  the  parcel  of  grouad 
55  feet  by  IttS  feetl— which  property  the  Equity 
Investment  Company  agrees  to  buy  for  the  sum 
of  fifnr  thousand  ($50,000.00)  dollars,  payabl* 
as  follows:  Thirty  thousand  ($30,000)  dollars 
on  or  before  thirty  days  from  the  date  of  this 
receipt  The  above  mentioned  deposit  of  one 
thousand  (|1,0(X>.00)  dollars  to  be  applied  as  a 
part  of  said  payment,  the  balance  of  twenty 
thousand  ($20,000.00)  dollars  to  be  covered  by 
a  mortgage  for  that  amount  now  on  the  prop- 
erty, which  mortgage  the  Equity  Investment 
Company  agrees  to  assume  and  pay;  the  prop- 
erty to  be  deeded  by  a  warranty  deed  free  of  all 
incumbrances  except  aforesaid  mortgage  ot 
twenty  thousand  ($20,000.00)  doUars  and  the 
general  taxes  for  the  year  1907.  The  Equity 
Investment  Company  agrees  to  pay  their  pro- 
portion of  the  said  raxes  from  the  date  posses- 
sion is  delivered  to  them.  This  deposit  is  made 
with  the  National  Bank  of  the  Republic,  and 
accepted  by  them  under  authority  of  the  foUow- 
iug  tel^ram  from  R.  A.  Rowan:  'Los  Angeles. 
Calif.,  Sept  «.  7.  1907.  Thos.  R  Rowan.  Salt 
Jjake  City.  Utah:  Will  accept  one  thousand  for 
thirty  days'  option  for  property  west  side  State 
street  Price  Hfty  thousand  to  be  paid  in  cash 
on  or  before  thirty  days  from  date.  Taxes  to 
be  prorated.  One  thousand  to  be  deposited  to 
my  credit  immediately  with  the  National  Rank 
of  Republic,  they  to  notify  me  by  wire.  R.  A. 
Rowan.*  If  the  Equity  Investment  Company 
does  not  complete  the  purchase  of  said  proijerty 
within  the  time  and  manner  above  specified, 
tlien  this  deposit  shall  be  forfeited  to  the  seller 
as  liquidated  damages.  National  Bank  of  the 
Republic,  by  Frank  Knox,  Pr." 

The  $1,000  was.  In  fact,  plaintiff's  money, 
and  Immediately  after  the  deposit  was  made 
the  Equity  Investment  Company  assigned 
and  delivered  the  foregoing  writing  to  the 
plaintiff.  It  will  be  observed  that  in  none 
of  the  statements  does  anything  appear  re- 
specting the  dimensions  of  the  property,  but 
in  the  writing  that  was  given  by  the  bank  to 
the  plaintiff  the  property  is  described  as 
being  55  by  165  feet 

Pursuant  to  the  foregoing  deposit  the  de- 
fendant company,  on  the  20th  day  of  Sep- 
tember, 1907,  by  R.  A  Howan,  as  president, 
and  P.  D.  Rowan,  as  secretary,  executed  and 
transmitted  by  mail  to  said  bank  at  Salt 
I<ake  City  a  warranty  deed  by  which  it  con- 
veyed and  warranted  to  the  Equity  Invest- 
ment Company  53^  by  165  feet,  and  In  said 
deed  also  quitclaimed  oil  right,  title,  and 
interest  In  and  to  a  strip  1^  by  1^  feet  ad- 
joining the  53%  by  165  feet  aforesaid.  On 
the  day  before  the  option  exi^red  the  tdaln- 
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tut  tendered  to  the  bank  the  sum  ot  $29jOOO, 
bdne  the  balance  due  on  the  option,  and  de- 
manded a  deed  for  tbe  property  described  In 
the  writing  he  had  received  from  the  bank, 
namelj'.  55  by  165  feet  The  bank,  however, 
tendered  plnlntlDT  the  deed  executed  by  the 
tlefendant  as  aforesaid,  which  the  plaintUf  re- 
fused to  accept,  and  demanded  a  warranty 
deed  for  the  full  55  by  105  feet,  and  refused 
to  pay  the  $29,000  unless  and  until  be  should 
receive  such  a  deed.  A  deed  aa  requested  by 
plaintiff  was,  however,  refused  by  the  de* 
fendaut  company,  and  hence  this  action  to 
recover  back  the  $1,000  deposited  as  before 
stated. 

On  the  first  aM>eal  the  Judgment  In  &vor 
of  the  plaintiff  was  reversed  upon  the  ground 
that  the  district  court  had  erred  in  snh- 
mltting  to  the  Jury  the  question  of  whether 
the  writing  issued  by  the  bank  was  author- 
ized or  ratified  by  the  defendant  company 
Id  the  absence  of  any  evidence  to  support 
«Dch  an  Issue.  It  was,  however,  also  held 
00  that  appeal  that,  Inasmuch  as  the  plaintiff 
aoaght  a  recovery  upon  the  writing  issued 
by  the  bank,  which  was  issued  by  It  without 
authority  and  without  evidence  of  ratiSca- 
tiOQ,  he  could  not  recover  upon  the  contract 
evidenced  by  letters  and  telegrams.  On  the 
aeoond  appeal  the  Judgment  in  favor  of  the 
plaintiff  was  reversed  upon  two  grounds: 
(1)  That  the  district  court  erred  In  refusing 
to  submit  to  the  Jury  the  question  of  wheth- 
er the  minds  of  the  parties  bad  met  upon  the 
qoantlty  of  ground  that  was  Included  In  the 
telegrams;  and  (2)  that  the  court  had  erred 
in  requiring  R.  A.  Rowan  to  answer  certain 
qaestlons  on  cross-examination.  The  lat- 
ter objection  is,  however,  entirely  eliminated 
from  this  appeal.  In  the  opinion  on  the  sec- 
ond appeal  the  grounds  are  fully  discussed, 
and,  to  avoid  all  controversy  respecting  what 
was  decided,  and  the  grounds  upon  which 
that  decision  is  based,  we  append  the  fol- 
lowing excerpts  from  the  opinion: 

"A  point  is  made  that  there  ia  no  evidence  to 
show  that  R.  A,  Rowan,  in  sendiog  the  tele- 
sma,  or  in  anything  that  he  did,  acted  for  the 
(lefenilant,  or  that  the  $1,000  which  was  paid 
to  the  bank  was  deposited  to  the  credit  of  the 
defendant,  or  for  its  benefit,  or  that  it  received 
the  moDey.  it,  in  such  respect  being  contended 
that  Uuwan  acted  for  himself,  and  that  the 
money  was  deposited  to  his  credit  and  for  his 
benefit  While  everything  was  done  In  the 
name  of  R.  A.  Rowan,  except  the  making  of  the 
deed,  which  was  in  the  defendant's  name,  still 
there  is  sufficient  evidence  to  justify  findings 
that  Rowan  acted  for  the  defendant,  and  that 
ft  received  the  money  deposited  in  the  bank.  At 
ur  rate,  the  defendant,  by  making  and  for- 
warding the  deed  to  the  bank,  ratified  the  trana- 
action  to  convey  whatever  west  side  State  street 
property  was  owned  by  it,  upon  payments  being 
made  as  apeciiied  in  the  telegrams.  The  seri- 
ow  question  ia:  What  contract  in  such  respect 
wu  made?  Ab  bas  been  seen,  we,  on  the  for- 
mer trial,  held  that  neither  Rowan  nor  the  de- 
fendant authorized  the  bank  to  make  a  coo- 
tract  to  convey  55x166  feet  by  warranty,  or  to 
make  any  agreement  with  respect  to  the  terms 
(rf  the- option,  or  that  either  ratified  the  writing 
wUdi  the  bank  gave  in  such  particular.  Wa 
alio  held  that  the  tcl^ramB  which  passed  be- 


tween Thomas  E.  Rowan  and  R.  A.  Rowan  evi- 
denced the  terms  ot  the  option.  Whether  right 
or  wrong,  our  holding  as  to  that  is  the  law  in 
the  case  and  waa  binding  on  a  retrial  on  the 
same  evidence.  The  evidence  as  to  tl^  bank's 
authority  to  give  the  writing,  or  aa  to  the  de- 
fendant's ratification  thereof,  is  the  same  on  this 
as  on  tbe  other  trial.  And  so  was  it  regarded 
by  tbe  t^ial  court,  and  for  tlint  reason  were 
all  questions  aa  to  such  authority  and  ratifica- 
tion withheld  from  the  jury.  The  writing  which 
the  bank  gave  can  therefore  not  be  looked  to  for 
the  terms  of  the  option.  For  that  we  must  look 
elsewhere,  primarily  to  the  telegrams.  -In  them 
we  have  the  offer,  acceptance,  and  terms  of  the 
option.  Everything  therein  expressed  is  suf- 
ficiently definite  and  certain,  except  the  descrip- 
tion of  the  property.  The  description  stated  m 
the  telegrams  is,  'property  west  side  State 
street  That,  of  course,  is  ambiguous.  It  was 
competent  to  aid  the  ambiguity  by  extrinsic 
evidence,  which  the  parties  were  permitted  to 
do.  The  further  question  is:  Was  the  ambigu- 
ity BufUcicDtly  aided  to  ascertaio  the  intention 
of  the  parties  as  expressed  by  them  in  the  con- 
tract? It  is  clearly  enough  shown  just  where 
the  lot  is,  and  that  the  defendant  owned  but 
one  lot  on  the  west  side  of  State  street  By  ex- 
trinsic evidence  it  also  is  made  to  appear  that 
the  plat  in  the  recorder's  office  showed  the  lot 
to  be  55x165  feet  It,  however,  is  just  as  clear- 
ly made  to  appear  by  tbe  abstract  books  and 
records  of  deeds  that  the  title  which  the  de- 
fendant had  by  warranty  deed  was  only  to  53^4 
feet  and  1^  feet  by  quftdaim.  It  also  is  made 
t»  appear  ttat  on  the  1%  feet  stood  a  wall  of 
an  old  two-story  house  adversely  poss^sed  and 
held  by  another.  To  aid  the  ambiguity  'prop- 
erty west  side  State  street,'  we  do  not  think 
the  plat  in  the  recorder's  otiice  was  alone  con- 
clusive as  to  what  was  intended  by  the  parties. 
That,  of  course,  waa  some  evidence  of  their  in- 
tention, and  some  evidence  as  to  what  they 
meant  by  the  language  'property  west  side  State 
street'  But  the  abstract  book  and  the  records 
of  deeds  also  were  evidence  for  the  same  pur- 
ose.  It  is  not  shown  that  the  plaintiff,  before 
e  paid  the  $1,000,  saw  the  plat  in  the  record- 
er's office,  or  the  abstract  books  or  records  of 
deeds,  or  even  examined  tbe  property  to  ascer- 
tain its  frontage,  or  that  he  saw  Kelsey  and 
Gillespie  for  information,  as  was  stated  in  one 
of  the  telegrams  he  could  do  for  'exact  informa- 
tion.' He  did  see  a  'regular  real  estate  man's 
plat*  which  showed  the  proiierty  to  be  55x165 
feet  just  as  indicated  by  the  plat  in  tbe  re- 
corder's office.  But  it  is  not  made  to  appear 
that  he  even  saw  that  before  he  paid  the  $1,000. 
So  far  as  disclraed  by  the  record,  it  is  not  made 
to  appear  just  what  information  as  to  tbe  ex- 
act ttumber  of  feet  in  tbe  lot  tbe  plaintiff  had 
prior  to,  or  at  the  time  of,  the  payment  of 
the  $1,000,  except  as  recited  in  the  writing 
given  by  tiie  bank  that  the  lot  was  55x165 
feet  and  that  a  warranty  deed  was  to  be  given 
for  that  much  ground.  Nor  Is  it  made  to  ap- 
pear from  what  source  the  bank  got  informa- 
tion as  to  the  number  of  feet  of  ground  to  be 
conveyed  or  what  induced  it  to  give  a  receipt 
calling  for  55  feet  Certain  it  is  the  telegram 
pointed  to  by  it  in  its  receipt,  as  authority  to  ac- 
cept the  money,  gave  it  no  such  authority,  and, 
indeed,  gave  it  no  authority,  to  make  or  speci- 
fy any  of  the  terms  of  the  option  to  purchase. 
And  we  think  tbe  bank  by  the  recital  of  the 
telegram  in  htec  verba,  disclosed  just  what  au- 
thority it  had.  that  of  a  mere  depository.  After 
the  payment  of  the  $1,000,  and  when  tbe  ab- 
stract of  title  waa  examined  by  plaintitTs  coun- 
sel, It  was  discovered  that  the  defendant  bad 
title  by  warranty  to  only  53^  feet  and  a  qult- 
dahn  to  1%  feet  l%en  it  waa  that  be  and  bis 
counsel  visited  the  premises  and  found  the  wall 
of  tbe  house  on  the  IH  feet  Tbere,  however, 
is  evldenee  to  Justify  a  finding  that  the  plain- 
tiff believed  and  understood  that  the  defend- 
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ant  waa  to  cohtcj  55  feet  by  warrantr  deed. 
That  is  supported  by  the  bank's  receipt,  which, 
while  not  competent,  becauae  unauthorized,  to 
show  the  terms  of  the  option,  DeTcrth<>1e8fl,  as 
it  was  Been  and  rMied  on  by  the  plaintiff  when 
the  $1,000  was  paid,  was  competent,  with  oth- 
er matters,  to  show  how  he  regarded  the  am- 
biguity and  undenttood  the  contract  as  to  the 
namber  of  feet  wliicb,  by  ita  terms,  was  to  be 
conveyed  by  warranty.  But,  since  it  is  not 
made  to  njipcar  that  the  defendant  or  Rowan, 
its  president,  had,  prior  to  plaintiff's  refusal 
of  the  defendant's  tender,  knnwIedRe  of  the 
terms  of  the  bank's  receipt  calling  for  a  con- 
veyanoc  of  55  feet  by  warranty,  the  receipt  was 
not  evidence  to  show  either  the  terms  of  the 
contract  or  in  what  sense  the  defendant  ander- 
Btood  them  with  respect  to  the  amhignity.  We 
also  think  there  is  other  evidence  to  justify  a 
finding  that  the  plaintiff,  by  the  ambiguity,  t>e- 
Ileved  and  understood  that  55  feet  of  ground 
was  to  he  conveyed  by  warranty.  On  the  oth- 
er band,  there  is  evidence  to  show  that,  had  he. 
before  be  paid  the  $1,000,  inspected  the  records 
to  ascertain  wliat  'property  west  side  State 
street'  the  defendant  had,  the  exact  number  of 
feet  which  it  own^  and  was  capable  of  con- 
veying by  warranty  could  have  been  ascertain- 
ed, and  thus  he  could  have  known  just  what  the 
defendant  meant  by  the  phrase  'property  west 
side  State  street-'  Thus,  when  the  extrinsic 
evidence  is  looked  to,  the  meaning  of  the  am- 
biguity 'property  west  side  State  street"  is 
aliout  as  doubtful  as  It  was  before. 

"Upon  the  record  we  deduce  these  pn^Kwi- 
tions:  Since  the  writing  Riven  by  Mie  bank  was 
neither  authorized  nnr  ratified,  there  is  no  suf- 
ficient evidence  to  justify  a  finding  that  tlie  de- 
fendant had  agreed  to  convey  56  feet  by  war- 
ranty, or  that  it,  by  the  ambiguotts  phrase, 
meant,  or  intended,  to  convey  any  other  or  dif- 
ferent property  than  was  owned  and  tendere<l 
by  it.  Hence  the  court  erred  in  submitting  the 
case  to  tlie  jury  on  the  theory  that  the  defend- 
ant had  agreed  to  convey  55  feet  by  warranty 
and  in  binding  the  jury  as  woa  done^  that  to 
render  a  verdict  for  the  plaintiff  the  jury  was 
required  to  find  that  the  defendant  had  agreed 
to  convey  55  feet  by  warranty.  As  to  the  plain- 
tifT's  understanding  of  the  ambiguity,  and  in 
what  sense  he  regarded  the  contract,  there  are 
two  views.  One  is  that  he  understnml  and  re- 
garded it  in  the  sense  that  the  defendant  under- 
stood it  and  as  tendering  by  its  conveyance 
whatever  property  was  owned  by  it  on  the  west 
aide  of  State  street.  If  so,  then  the  minds  of 
the  parties  met;  then  did  the  defendant  tender  a 
deed  in  accordance  with  the  agreement;  and 
then  was  tlierc  no  breach  nod  no  obligation  to 
return  the  $1,000.  The  other  view  is  ttiat  tlie 
plaintiff  understood  the  ambiguity  to  mean  a 
conveyance  by  warranty  of  65  feet.  If  bo,  then 
the  minds  of  the  parties  did  not  meet:  then  was 
there  no  contract;  and  then  was  the  iilaiuliif 
entitled  to  a  return  of  the  $1,000  paid  by  him, 
not  on  the  theory  of  any  breath  of  contract, 
but  of  money  bad  and  received.  And  for  that 
reason  was  the  defendant  not  entitled  to  a  di- 
rection of  a  verdict.  On  such  view — the  view 
that  the  minds  of  the  parties  had  not  met  as 
to  what  was  agreed  to  be  sold  and  conveyed, 
and  therefore,  if  the  jury  so  found  the  facts, 
the  plaintiff  wns  entitled  to  a  return  of  the  $1,- 
000— the  plnintiff  asked  to  go  to  the  jury;  and.  as 
appears  by  bis  requests,  that  was  the  only  view 
on  whtcfa  be  asked  a  snhmission  of  the  case. 
The  court  refused  the  requests  or  to  submit  the 
case  on  such  theory,  but,  as  has  been  seen,  sub- 
mitted it  on  the  theory  alone  of  whether  the 
parties,  independently  of  the  recitals  in  the 
link's  receipt,  and  especially  a>  evidenced  by 
nie  telegrams,  had  entered  into  an  agreement 
to  convey  55  feet  by  warranty,  or  onljr  53 '/6 
feet  by  warranty  and  1%  feet  by  quitclaim. 
Notwithstanding  there  are  no  cross-assign- 
meati^  and  no  request  or  motion  in  Uie  court 


below  on  behalf  of  the  plaintiff  to  direct  a  ver- 
dict in  his  favor,  be  nererthelesa,  in  defense  of 
the  verdict  and  judgment,  urges  an  affirmance, 
on  the  theory  embodied  in  hla  refused  requests. 
Since  this  is  a  law  case  in  which  our  power  to 
review,  except  jurisdictional  matters,  is  restrict- 
ed to  assignments  of  error,  and  where  we  may 
not,  as  in  equity,  look  into  the  evidence  to  de- 
termine the  correctness  of  the  judgment,  and  as 
there  was  no  motion  nor  request  to  direct  a  ver- 
dict in  plaintiff's  favor,  nor  even  any  nssi^- 
mcnt  presenting  the  rulings  refusing  his  re* 
()uest,  our  power  to  affirm  the  judgment  on  the 
theory  of  money  had  and  receive*!  is  doubtful, 
even  though  on  a  review  of  the  evidence  it 
should  appear  that  such  a  direction,  had  it  been 
asked,  would  have  been  justified.  But  lookios 
into  the  record  as  we  have,  we,  as  already  indi- 
cated, are  of  the  opinion  that  the  evidence  is  not 
so  conclusive  as  to  have  entitled  the  pIsintifT  tv 
such  a  direction  had  such  a  request  been  osked 
or  motion  made.  So  too,  api»arently,  wus  tlie 
case  regarded  by  the  plaintiff  himself,  and  hence 
asked  for  no  such  direction  as  matter  of  law, 
but  for  a  submission  as  matter  of  fact.  Thna 
is  it  apparent  that  to  now  affirm  the  judgment 
on  the  theory  urged  would  be  to  infringe  upon 
the  right  to  trial  by  jury  and  to  uphold  the 
judgment  upon  a  wholly  different  theory  from 
that  on  which  the  case  waa  submitted.  The 
judgment  therefore  must  be  reverned,  and  the 
case  again  remanded  for  a  new  trial." 

[1]  Upon  the  last  trial  the  district  court 
submitted  the  Issue  to  the  Jury  as  suggested 
in  the  foreguiTig  opinion,  and  the  jury  fouod 
that  isMue  In  £uvor  of  tbe  plalntiil.  The  Jury 
having  found  tbat  the  minds  of  the  parties 
did  not  meet  upon  the  question  of  tbe  nuin* 
ber  ot  feet  that  were  Included  in  the  tele- 
grams referred  to,  tbe  defendant  company, 
as  stiggested  In  the  opinion  on  the  second  ap- 
peal, had  no  right  to  retain  plaintiff's  91,000s. 
Notwithstanding  that  Issue  has  finally  been 
settled  by  the  Jury  In  plaintllTa  favor,  the 
defendant,  on  Its  present  appeal,  neverthe- 
less, again  presents  all  the  questions  argued 
on  the  former  appeals,  with  others  added. 
Barring  tbe  assignments  relating  to  the  ad- 
mission and  exclutdon  of  evidence,  and  a  tew 
other  unimportant  ones,  all  the  questions 
now  argued  have  been  disposed  of  on  the  two 
former  appeals,  and  no  good  purpose  could 
be  subserved  in  rearguing  those  questions 
here.  If,  as  the  Jury  found,  tbe  minds  of  the 
parties  did  not  mvet  uimn  some  esseutlal  ele- 
ments, then  it  must  follow  that  no  contract 
was  entered  into  by  the  parties,  and  hence 
tbe  defendant  retains  the  $1,000  of  plalntllTa 
money  without  right  or  authority  of  law. 
That  Is  practically  all  that  la  left  of  this 
case. 

[2]  The  court  fully  and  folrly  submitted 
all  questions  of  fact  to  the  Jury,  and,  in  view 
tbat  four  Juries  (the  first  verdict  was  set 
aside  by  the  'trial  court)  have  now  passed  on 
tbe  facts,  and  all  have  found  In  favor  of  the 
plaintiff,  the  litigation  slionld  not  be  pro* 
longed  unless  the  defendant  has  been  preju- 
diced In  some  substantial  right  during  tbe 
Iirogress  of  tbe  trial  or  In  tbe  submission  of 
the  case  to  the  Jury.  It  is.  however,  doe  to 
defendant's  counsel  to  say  that  many  of  their 
assl^mments,  and  a  large  part  of  their  argu- 
ment, ore  based  upon  tbe  theory  that  then 


Digitized  by 


Ctab) 


WHEELWRIGHT  v,  ROMAN 


513 


was  ail  enforceable  contract  or  agreement  en- 
tered into  between  the  parties.  In  view  that 
such  theory  Is  not  the  correct  one,  the  ex- 
ceptions  to  the  Instructions  and  the  assign- 
ments relating  to  the  refnsnl  of  the  court  to 
charge  as  requested  are  without  merit 

Nor  are  the  assignments  relating  to  the 
admission  and  exclusion  of  evidence  merttorl- 
ona.  Without  going  Into  further  detail.  It 
most  sufllce  to  say  that  a  careful  examlna- 
of  rhe  record  discloses  nothing  which  would 
aatborize  us  to  Interfere  with  the  judgment 
in  favor  of  the  plaintifF  a  third  time. 

The  Judgment  Is  therefore  afflnned,  with 
costs  to  the  plaintiff. 

BlcCARTX  and  CORFUAN,  JJ.,  concur. 


(Mtltab.  10) 

WnEEI^WRlOHT  T.  ROMAN.    (No.  2S0G.) 

(Supreme  (Dourt  of  Utah.    May  8,  1917.) 
1.  TROffrs  ^981(2)— Rbsqltino  Truatb— Pat- 

MBNT  OP  COHSlDEaATIOn  FOS  COHVBTARCX  TO 
Alf  OTHER. 

Where  a  wife  held  title  to  property  real  and 
penooal  of  which  her  husband  was  the  sole 
•wner,  part  of  which  had  been  inherited  by 
the  husluuid  and  conveyed  to  the  wife,  and  part 
•f  which  had  been  purchased  with  his  money 
and  title  taken  in  her  name,  for  busiuess  cod- 
wuence  and  for  lawful  purposes,  and  the  wife 
br  onequivocal  acta  and  conduct  clearly  indicated 
tnat  ibe  always  recognized  the  rights  of  her 
hasband  aud  that  the  equiuble  title  to  the 
property  was  In  him  and  made  deeds  to  him  of 
Bocb  property,  the  property  was  held  by  her  to 
trust  for  the  husband. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent 
Dig.  i  116.] 

Z  ^csTS  4=»70  —  Resdltino  Trusts— H OS- 

band's  Property  Held  ht  Wife. 
Where  a  wife  held  title  to  the  sole  property 
real  and  personal  of  her  husband  in  trust  for 
Uf  benefit  and  made  deeds  aud  assignments  of 
mortgages  to  the  husbaod  which  were  not  reg- 
istered and  of  which  idie  retained  possession,  and 
all  memtiers  of  the  family  including  a  daughter, 
who  delivered  such  deeds  and  asBignments  to 
the  husband  after  the  death  of  the  wife,  under- 
itood  that  the  property  was  held  for  the  sole  ben- 
efit of  the  husband;  whether  or  nut  the  deeds 
were  sufficiently  delivered  at  time  of  execution, 
the  property  after  her  death  belonged  to  the 
busba  nd, 

[Lkl.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  95-97.] 

i.  Appeal  and  Erbob  ^=>80(4)— Jcdohents 
Appealable. 
A  decree  ordering  a  defendant  to  deliver  to 
administratrix  property  real  and  personal  con- 
veyed to  him  by  the  intestate  and  aciount  to  her 
for  the  interest  he  may  have  eollectwl  on  the 
notem  mortsrages.  etc.,  was  a  final  and  aiipeal- 
able  Judgment,  since  the  proviiiion  for  an  ac- 
conntiDg  did  not  aSect  the  finality  of  the  judg- 
meoL 

1  Jddqmbnt  ®=>2.'>2(-'>)— Prayer  fob  Oenebai. 
RELreK— Relief  Awarded. 
where  a  hushand  was  sued  by  the  adrain- 
istrntrix  of  his  wife  for  property  conveyed  to 
him  by  instrumeats  exet-utcd  by  intestate  of 
which  he  received  possession  after  lior  death, 
although  the  answer  contained  a  prayer  for  gen- 
eral relief  only,  defendant  was  entitleil  to  such 
sprritic  relief  as  the  pleadi^s  and  the  evidence 
sathorized. 


5.  Appeal  and  Ebbor  ■3=51176(1)— Review- 
Disposition  OF  Caitse. 
Where  it  was  more  convenient  to  make  and 
enter  conclusions  of  law  and  judgment  in  the 
district  court,  the  Supreme  Court  will  do  no 
more  than  indicate  and  direct  what  the  findingtL 
conclusions  of  law,  and  judgments  shall  be^  and 
remand. 

[Ed.  Note:— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  4588,  4593.] 

Appeal  from  District  Court,  Weber  County ; 
N.  J.  Harris,  Judge. 

Action  by  Mary  M.  Wlieolwright,  as  admin- 
istratrix of  the  estate  of  Gertrude  Roman, 
deceased,  against  Daniel  B.  poman.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  dlrectlona 

Joseph  Chez  and  DaWd  I*.  Stlne,  both  of 
Ogden,  tor  appellant.  Balverson  &  Pratt,  of 
Ogden,  for  respondent 

FRICK,  G.  J.  The  plaintiff,  as  the  admin- 
istratrix of  the  estate  of  Gertrude  Roman, 
deceased,  brought  this  action  in  equity 
against  the  defendant  The  purpose  of  the 
action  was  to  require  the  defendant  to  assign 
to  the  plaintiff,  as  administratrix  of  said  es- 
tate, certain  notes  and  mortgages  which  she 
allied  were  the  property  of  the  deceased  at 
the  time  of  her  death ;  to  require  him  to  ac- 
count for  the  interest  he  collected  on  said 
notes  and  mortgages ;  to  cancel  the  deeds  to 
certain  real  estate,  which  were  made  by  the 
deceased  in  her  lifetime,  in  which  the  latter 
conveyed  to  the  defendant  the  real  estate 
therein  described,  and  wliich  plaintiff  al- 
leged, lu  her  complaint  were  not  delivered 
to,  but  were  wrongfully  obtained  by,  the  de- 
feudaut;  and  that  such  real  estate  be  de- 
clared the  property  of  said  estate.  Plaintiff 
also  pra>'ed  for  geueral  relief. 

The  defendant,  tD  his  answer  to  the  com- 
plain t,  set  forth  the  facts  concerning  the 
ownership  of  said  real  estate  aod  said  ootes 
and  mortgages  in  detail.  He,  among  other 
tilings,  lu  substance  allied  that  the  title  to 
the  real  estate  described  in  said  deeds  was 
placed  in  the  name  of  the  deceased  for  a  spe- 
cial purpose,  and  that  she  held  the  same  in 
trust  for  ills  use  and  beuetit ;  that  the  notes 
and  mortgujjes  meutioued  In  the  cowpluiut 
were  made  In  the  uume  of  the  deceased  for 
;  cunvediieuce  merely,  and  all  of  suld  notes, 
aiid  murtjfuges  were  duly  assigned  to  the  de- 
fenduut  by  said  deceased  during  her  life- 
time ;  tlmt  the  deceased  In  her  lifetime  also 
made  the  deeds  to  the  real  estate  referred  to 
in  the  couipUiint  and  delivei'ed  the  same  to 
the  def*!iiduut.  He  also  specially  alleged 
that  he  furuished  Llie  whole  coiiBldijratiou  or 
purchase  price  for  tlie  real  estate  described 
Ui  said  deeds  and  for  the  notes  and  mort- 
gages described  iu  the  complalut  aud  that 
the  deceased  held  all  of  said  notes  aud  mort- 
giiges,  toi;ctIicr  with  said  real  estate,  In  trust 
lor  the  defendant  and  for  his  use  and  benefit 
The  defendant  prayed  judgment  that  the 
plaintiff  take  nothing  by  her  complaint,,  and 
for  general  relief. 


;s»For  orlwr  cMis  sss  sam*  topic  and  KBT-NUUBER  In  all  Kej-Numlwred  OlgetU  and  ladszss 
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The  pleadlnes  are  very  long  and  go  lato 
great  detail  with  reqwct  to  the  transactions 
Involred,  Uut  we  think  the  for^i^g.  wh^ 
suin>lemented  by  the  statement  of  facts  wbicb. 
follon-s,  will  sufficiently  Indicate  the  nature 
KQd  purpose  of  the  actlcm  and  the  defeases 
set  up  by  the  defendant,  and  also' sufficiently 
indicate  the  Issues  Involved. 

There  is  little,  if  any,  conflict  in  the  evi- 
doice,  and  the  qnesttons  to  be  determined 
are  largely  questions  of  law  rather  than  fact 

The  substance  of  the  evidence  Is  to  the  ef- 
fect that  Uercrude  Roman,  the  deceased,  was 
the  wife  of  the  defendant;  that  she  died  In- 
testate in  Weber  county,  Utah,  on  May  1, 
1910;  that  the  plaintiff  was  appointed  ad- 
ministratrix of  the  decedent's  estate  an  De- 
cember 8,  1013 ;  that  this  action  was  com- 
menced September  1,  1914;  that  the  deceased 
and  the  defendant  lived  together  as  husband 
and  wife  for  many  years  and  had  reared  a 
family  ot  six  children,  Are  of  whom  were  liv- 
ing at  the  time  of  trial  in  Ogden  City,  Utah ; 
that  in  June,  1888.  the  father  of  the  defend- 
ant before  the  former's  death  conveyed  to 
the  latter  by  warranty  deed  a  portion  of  the 
real  estate  described  in  the  complaint;  that 
the  defendant,  thereafter.  In  1889,  sold  a  part 
of  said  real  estate,  and  thereafter,  with  the 
proceeds  thereof,  purchased  other  parcels  of 
the  real  estate  described  in  the  complaint; 
that  in  October,  ISOG,  the  defendant,  without 
consideration,  conveyed  a  part  of  the  prc^er- 
ty  which  was  conveyed  to  him  by  his  father 
to  the  deceased;  that  in  August,  1S94.  the 
defendant  purdiased,  with  his  own  money, 
other  parcels  of  the  real  estate  described  iu 
the  complaint,  all  of  which  were  also  con- 
veyed to  the  deceased  without  consideration 
as  aforesaid:  that  thereafter,  on  the  13th 
day  of  May,  1899,  the  deceased  made  certain 
deeds  in  which  she  conveyed  all  of  the  fore- 
going real  estate  to  the  defendant,  and  said 
deeds  were  made  to  avoid  the  expenses  of  ad- 
mluistratian ;  that  no  manual  delivery  of 
said  deeds  was  ever  made  to  him,  but  the  de- 
ceased continued  in  possession  thereof  dur- 
ing all  of  the  time  from  May,  1899,  to  the 
time  of  her  death  In  1910;  that  after  her 
death  one  of  the  daughters  of  the  deceased 
and  the  defendant  delivered  said  deeds  to 
the  defendant,  and  he  then  bad  them  record- 
ed in  the  records  of  Weber  county;  that  dur- 
ing the  period  from  about  1893  or  1894,  up  to 
the  time  of  the  death  of  the  decedent,  the 
defendant  bad  loaned  considerable  money  to 
citizens  of  Ogden;  that  he  could  not  read  or 
write,  except  to  write  his  own  name;  that 
the  deceased,  upon  the  other  hand,  could 
read  and  write  readily,  and  all  of  the  notes 
and  mortgages,  amounting  to  $0,500,  were 
taken  in  her  name  because  she  wus  more 
capable  of  transacting  the  business  than  was 
the  defendant;  that  all  of  the  notes  and 
mortgages  described  In  the  complaint  were 
made  as  aforesaid,  and  the  deceased  during 
her  Hfetinie  made  asslguments  of  all  of  them, 
but  said  notes  and  mortgages,  together  with 


the  Assignments  tiiereof,  were  all  In  her  pos- 
session at  the  time  of  her  death ;  that  the 
whole  the  money  represented  by  the  notes 
and  mortgages  in  question,  as  well  as  the 
consideration  for  all  of  the  real  estate  de- 
scribed la  ttte  complaint  was  the  money  of 
the  defendant  and  the  deceased  did  not  eoa- 
tribute  anythbog  except  her  services  as  afore- 
said; that  the  deceased,  on  numerous  occa- 
sions, and  to  divers  persons,  declared  that 
the  real  estate  and  the  notes  and  mortgages 
in  question  belonged  to  her  husband,  the  de- 
fendant and  that  she  held  the  title  thereof 
for  business  reasons,  or  for  convenience 
merely. 

The  foregoing  is  a  mere  outUne  of  the 
principal  facts,  and,  to  avoid  repetition,  we 
shall,  in  the  course  of  the  opinion,  refer  to 
some  other  matters  more  in  detalL 

A'  trial  to  the  court  resulted  in  ftidings  of 
t&ct  and  cmiclusious  of  law  In  favor  of  the 
plaintiff.  Ttte  court  entered  Jndgm»it  de- 
claring that  the  deceased  was  the  owner  of 
all  of  said  real  estate  at  the  time  of  her 
death,  that  at  said  time  she  also  was  the 
owner  of  all  of  the  notes  and  mortgages,  and 
that  the  defendant  surrendw  all  at  said 
notes  and  mortgages  to  the  plaintiff,  as  the 
administratrix  of  said  estate,  and  to  account 
to  her  for  any  Interest  he  had  theretof<ne 
collected  and  for  the  rents  and  profits  de- 
rived by  him  from  said  real  estate  since  the 
death  ot  the  decedent  The  defendant  ap- 
peals from  the  Judgmmt  In  his  assignments 
he  assails  the  findings  of  fact  as  b^ng  con- 
trary to  the  undisputed  evidrace  and  insists 
that  the  conclusions  o£  law  and  judgment  are 
contrary  to  law. 

[1]  Counsel  for  the  defendant  in  their 
brief,  with  much  vigor,  contend  that  not- 
withstanding the  fact  that  the  deeds  to  the 
real  estate  In  question  and  the  assignments 
of  the  mortgages  described  In  the  complaint 
were  In  the  possessiou  of  the  deceased  at  the 
time  of  her  death,  yet  they  all  were  intended 
to  be,  and  were  as  a  matter  of  law,  deliver- 
ed to  the  defendant  and  that  he  was  lawful- 
ly possessed  thereof,  and  that  the  equitable, 
aa  well  as  the  legal,  title  to  all  of  said  real 
estate,  as  well  as  the  said  notes  and  mort< 
gages,  was  in  the  defradant  at  the  time  of 
his  wife's  death,  and  the  same  always  was, 
and  now  is,  his  property.  Counsel  cite  many 
cases  in  which,  they  contend  it  Is  held  that 
under  facts  substantially  like  those  in  this 
case,  the  delivery  of  the  instruments  there  in 
question  was  surflcleut  in  law.  Among  other 
cases  that  they  dte  and  rely  on  are  the  fol- 
lowing; Walker  v.  Green,  23  Colo.  App.  154. 
128  I'ac  855 ;  Matson  v.  Johnson,  48  Wash. 
256,  93  Pac.  324,  125  Am.  St.  Rep.  924 ;  Gage 
V.  Gage,  36  Mich.  229 ;  Newton  v.  Bealer,  41 
Iowa,  334;  Somers  v.  Pumphrey.  24  Ind. 
239-240;  Dukes  v.  Spangler,  35  Ohio  St 
119;  Stone  v.  Duvall,  77  IlL  475;  Tabor  t. 
Tabor,  136  Mich.  255,  99  N.  W.  4;  Dyer  v. 
Skadan,  128  Mich.  348,  87  N.  W.  277,  92  Am. 
St  R^  461.  While  In  at  least  smne  of  the 
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foregoing  cases,  under  facta  and  clrcumstanc- 
«■  lo  many  respects  similar  or  analogous 
to  those  In  the  case  at  bar,  the  appellate 
coorts  sustained  the  findings  of  the  trial 
courts  that  the  Instmments  there  in  question 
were  Intended  to  be  and  were  delivered,  jet 
it  must  t>e  conceded  that,  while  the  facts  and 
circumstances  in  the  case  at  bar  Indicate  a 
clear  intention  on  the  part  of  the  deceased 
to  vest  the  title  and  ownership  of  all  the 
property  in  question  in  the  defendant,  the  evi- 
dence is  also  clear  that,  so  far  as  the  deeds 
to  the  real  estate  are  concerned,  there  never 
was  an  actual  or  manual  delivery  of  them 
to  Oie  defendant  antll  after  the  death  of  the 
deceased.  In  view  that  the  undisputed  facts 
■od  drenmstances  make  the  case  at  bar  a 
border-line  case  up<m  the  questitm  of  delivery, 
sod  tor  the  reason,  as  will  hereinafter  appear, 
that  those  same  fkcts  and  drenmstances 
leave  i»acUcally  no  room  for  doubt  that  the 
deceased  held  the  title  to  all  of  the  real  es- 
tate as  well  as  to  all  of  the  notes  and  mort- 
gages In  question  In  trust  for  the  def^dant, 
it  becomes  unnecessary  for  ns  to  express,  and 
hence  we  do  not  express,  an  opinion  upon 
the  question  of  whether  the  acts  and  conduct 
of  the  deceased  consUtuted  a  ddivei?  of  the 
deeds  and  notes  and  the  assignmaits  thereof 
to  the  defendant 

We  therefore  proceed  to  a  consideration  of 
whether  the  deceased  held  the  property  in 
question  in  this  case  In  trust  for  the  use  and 
beoetit  of  her  husband,  the  defendant  Upon 
that  question,  the  evidence,  as  before  stated, 
is  practically  undisputed  that  the  defendant 
was  the  sole  owner  of  all  of  the  property  in 
question,  and  that  the  title  to  the  real  es- 
tate was  placed  in  the  name  of  the  deceased 
for  convenience  and  for  lawful  purposes. 
What  Is  true  with  respect  to  the  real  estate  Is 
likewtae  true  with  respect  to  the  notes  and 
mortgages.  Again,  the  unequivocal  acts  and 
conduct  of  the  deceased  clearly  indicate  that 
abe  always  recognized  the  rights  of  the  de- 
(endaut,  and  that  the  title  to  the  property, 
that  Is,  the  beneficial  or  equitable  title,  was 
in  blm.  The  mere  fact  that  she  made  the 
deeds  by  which  she  conveyed  the  real  estate 
to  her  husband,  and  that  she  made  all  of 
the  assignments  of  the  notes  and  mortgages, 
although  not  delivered,  nevertheless  constl- 
tates  strong  evidence  that  she  constantly 
recognized  the  fact  that  the  property  was  not 
her  own.  PlalntllTs  counsel,  however,  point 
to  the  fact  that  there  Is  ample  evidence  to 
show  that  the  deeds  and  assignments  were 
made  for  the  purpose  of  avoiding  the  trouble 
and  expense  of  administering  upon  the  de- 
cedrat's  estate.  A  suttlclent  answer  to  that 
contention,  however,  la  that,  if  that  had  been 
the  purpose  of  the  deceased,  why  was  the 
wh<tfe  of  the  real  estate  conveyed  and  all  of 
the  notes  and  mortgages  assigned  to  the  hus- 
band of  the  deceased,  the  defendant?  Ad- 
ministration at  the  estate  could  Just  as  well 
ban  been  avoided      conveying  the  real  ^ 


tate  and  by  assigning  the  notes  and  mortgages 
to  her  husband  and  th^r  children  In  the  pro- 
portions she  desired  to  have  them  divided 
among  them,  as  to  convey  all  of  the  real  es- 
tate and  all  of  the  notes  and  mortgages  to 
her  husband,  the  defendant  Tbe  fa.ct.  It  It 
be  a  fact,  however,  that  the  deeds  were  made 
for  the  purpose  of  avoiding  the  expense  Inci- 
dent to  administering  the  estate,  In  no  way 
either  afreets  or  weakens  the  controlling  fact 
that  the  deceased  held  the  title  to  all  of  the 
property  in  question  in  trust  for  the  de* 
fendant 

[21  When  the  foregoing  circumstances  are 
considered  In  the  light  of  the  numerous  dec- 
laratloQs  of  the  deceased  during  her  lifetime, 
and  up  to  within  a  short  time  of  her  death, 
then,  as  we  before  stated,  there  is  little,  if 
any.  room  to  doubt  that  she  held  all  of  the 
property  In  question  in  trust  for  her  husband. 
One  witnesE^  in  ref«-rlng  to  the  declarations 
of  the  deceased  concerning  the  real  estate  In 
question  (quoting  from  the  MU  of  exertions), 
In  part  testified: 

"She  [the  deceasedl  said  the  property  was  all 
Mr.  Roraan'e,  he  Inherited  it  from  his  father, 
nnd  she  didn't  have  anything  to  say  without 
Mr.  Roman's  consent  she  was  merely  a  bunnesa 
man,  that  is,  understood  the  businesn  better 
than  he  did,  aod  consequently  she  attended  to 
the  business,  aud  she  had  some  of  her  projierty 
in  her  name  on  that  account,  because  she  was 
attending  to  his  business  and  he  didn't  read  or 
write  very  good,  and  she  understood  It  and  it 
was  much  better  in  her  name  than  it  would  b* 
in  his.  that  Is,  to  transact  business,  but  that 
was  his  property,  because  he  wouldn't  aell  it, 
he  said  be  was  going  to  keep  it  for  his  sons." 

In  referring  to  the  other  parcel  of  real  es- 
tate Included  In  the  deeds  referred  to  In  the 
complaint,  the  witness  testified: 

"The  property  here  in  town,  she  [the  deceased] 
told  me  it  belonged  to  Mr.  David  Itomao.  that  is, 
Mr.  Roman's  father,  and  just  prior  to  his  death 
be  deeded  ft  to  him  the  [defendane].** 

The  witness  further  said: 

"She  told  me  that  the  place  in  town  belonged 
to  her  husband,  that  they  would  come  and  live 
in  town  if  they  would  sell  the  farm— they  called 
that  their  home,  aod  they  would  sell  the  farm 
and  live  in  town,  but  Mr.  Ruman  objected  on 
account  of  having  three  or  four  boys.  He  want- 
ed to  save  it  for  the  boys." 

Another  witness,  who  transuited  business 
for  the  deceased,  testified  that,  in  referring 
to  the  money  that  was  being  loaned,  and 
which  is  represented  by  the  notes  and  mort- 
gages in  question,  the  deceased  said : 

"The  money  we  ore  placing  out  is  my  hus- 
band's money — my  husband's  money  which  I  am 
placing  out  in  my  name." 

The  witness  testified  "that  was  the  sum  and 
substance  of  the  conversation"  he  bad  with 
the  deceased.  The  same  witness  testified 
that  the  assignments  of  the  note  and  mort- 
gages were  all  made  In  accordance  with 
"her  Instmctlons." 

Another  witness  testified  that  the  deceas- 
ed, in  referring  to  the  making  of  the  loansi 
said:  "She  done  the  business;  she  said  she 
done  the  business  for  Roman,"  tbe  defendant* 

Some  time  before  hw  death,  the  deceased 
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eaibited  all  of  the  notes  aod  mortgages,  to- 
gether with  the  asslgnmeats  thereof,  and  the 
deeds  to  the  real  estate  In  question,  to  one 
of  her  daughters,  and  the  daughter  testified 
that  her  mother  then  said: 

"Come  here.  I  want  to  show  you  these  papers. 
I  want  you  to  know  bow  I  Rx  these,  and  1  am 
going  to  have  all  of  them  fixed.  In  case  any- 
thing happens  to  me,  you  can  always  carry 
on  the  business  with  papa." 

The  same  witness  and  one  or  two  others 
also  testiQed  that  the  deceased  told  them  that 
she  wanted  the  daughter  to  transact  the 
business  for  her  father  the  same  as  the  de- 
ceased had  been  transacting  It  tn  the  past 

There  were  other  witnesses  who  testified 
to  other  declarations  of  the  deceased  by 
which  she  clearly  and  oneqalvocnily  indicat- 
ed that  she  at  no  time  claimed  ownership  of 
the  property  In  question,  or  any  part  of  it. 
and  that  she  always  regarded  it  as  her  hus- 
band's property,  and  that  all  of  It  was  placed 
111  her  name  for  convenience  and  for  legiti- 
mate and  lawful  purposes,  and  that  she  held 
the  title  thereof  for  his  use  and  benefit  In- 
deed, tbe  whole  trend  of  the  evidence,  that 
Is,  the  great  weight  and  effect  thereof.  Is  as 
above  indicated.  It  should  also  be  remember- 
ed that  the  deceased  was  suddenly  striclien 
with  paralysis,  and,  while  she  lingered  for 
some  days,  yet  she  never  regained  conscious- 
ness after  she  was  striclien,  and  died  tn  an 
unconscious  condition.'  She  was  thus  pre- 
vented from  giving  any  directions  or  making 
any  dl^xsltlon  of  tbe  property  in  question 
other  than  she  had  mada 

The  testimony  of  tbe  severs!  witnesses  re- 
specting the  declarations  and  statements 
made  by  the  deceased  is  not  disputed.  Conn- 
sd  for  defendant  insist  that,  under  the  undis- 
puted facts  and  circumstances,  it  was  tbe 
duty  of  the  trial  court  to  declare,  as  a  mat- 
ter of  law,  that  the  deceased  held  all  of  the 
property  in  question  in  trust  for  the  defend- 
ant Counsel  cite  and  rely  ui>on  the  fol- 
laewlng,  among  other,  cases  in  support  of 
their  contention:  Taylor  v.  Morris,  103  Cal. 
717. 127  Paa  66;  Fanning  t.  Green,  156  CaL 
219,  104  Pa&  308;  Cooney  T.  Glynn,  157  Cal 
587.  108  Pac.  906;  Sllvey  v.  Hodgdou,  52  Cal. 
363;  Dorman  v.  Dorman.  187  lU.  154,  68 
K  E.  235,  79  Am.  St  Rep.  210;  Gulp  v. 
Price,  107  Iowa,  133,  77  N.  W.  848;  Faylor  v. 
Faylor,  136  Cal.  92,  08  Pat  4S2;  Bailey  v. 
Dobbins,  67  Neb.  548,  93  N.  W.  6S7;  Akin 
V.  Akin,  268  111.  324.  109  N.  E.  268;  Endsley 
V.  Taylor,  143  Ga.  607.  85  S.  E.  852;  Leroy 
T.  Norton.  49  Colo.  490,  113  Pac.  529;  Dleck- 
man  v.  Merkh,  20  Cal.  App.  605,  130  Pac. 
27;  Odell  v.  Moss.  137  Cal.  542.  70  Pac.  547. 
In  some  of  the  foregoing  cases  the  question 
arose  as  between  huiiiband  and  wife;  In  oth- 
ers, between  father  and  child ;  and.  In  oth- 
ers stJll,  between  brother  and  sister.  Thei 
evidence  respecting  the  trnst  in  each  one  of 
the  foregoing  cases  was  much  less  convincing 
than  is  tbe  evidence  upon  that  question  In 
the  case  at  bar.  In  Tlew  ot  the  Importance  of 


the  question  involved,  we  shall  take  the  lib- 
erty  of  quoting  from  a  tew  of  the  foregoing 
cases. 

In  Cooney  v.  Glynn,  supra.  In  the  course 
of  the  opinion  tbe  law  Is  stated  thus: 

"It  hSB  been  established  by  a  Dumber  of  de- 
dsions  in  this  state  that  where  confiilential  re- 
liitiona  exist  bctwem  two  parties,  and  one  ot 
them  executes  a  eonveynnoe  of  reo!  eatiite  to  th« 
othrr,  upon  a  parol  promiKe  by  the  other  that 
he  will  linid  it  for  the  benefit  of  the  grantor, 
or  for  the  benefit  of  some  third  person  in  whom 
the  grnntor  is  interested,  there  being  no  other 
consideration  for  the  conveyance,  a  trust  arises 
by  operutiuii  of  law  in  favor  of  the  grtintor,  or 
in  favor  of  tiie  thiixl  person,  for  whom  the  prop* 
erty  is  to  he  hehl.  It  is  the  viobirinn  of  the 
parol  promise  whioh  constitutes  tlie  fraud  upon 
which  tbe  truxt  artsctt.  If  made  in  mmti  fnith, 
and  if  it  is  of  a  continuing  nature,  the  |>erform- 
ance  of  it  for  a  time  does  not  prevent  a  trust 
from  arising  when  it  is  broken  and  repudiated." 

In  Bailey  v.  Dobbins,  supra,  the  Supreme 
Court  of  Nebraska  states  the  rule  in  the 
following  words: 

"Generally  sitenkinf.  where  the  pnrchase  mon- 
ey of  land  is  imi<l  by  one  person,  and  the  titls 
is  taken  in  the  name  of  another,  the  party  taking 
the  title  ia  presumed  to  hold  it  in  trust  fur  htm 
whu  pays  the  purchase  price.  The  reason  given 
for  thi^  rule  is  that  tne  party  who  pnys  the 
money  in  presunie<l  to  intend  to  become  the  own- 
er of  the  property,  and  the  beneficial  title  fol- 
lows such  intention.  This  presumption,  however, 
does  not  arise  where  the  legal  title  is  taken  in 
the  name  of  some  person  for  whom  the  pur- 
chaser is  under  a  legal  or  moral  obligation  to 
provide.  In  such  case,  the  presumption  arises 
that  the  conveyance  was  intended  as  an  udvance- 
iDrat  to  the  Domina)  purchaser.  The  foregoing 
will  be  recognized  aa  elementary.  Whether  the 
conveyance  be  to  a  stranger,  or  to  one  for  whom 
the  purchaser  is  bound  to  provide,  the  presump- 
tion arising  therefrom  is  not  of  law.  but  of  fact, 
which  may  be  rebutted  by  evidence  tending  to 
show  that  the  intention  of  the  pureha«er  waa  dif- 
ferent from  that  to  be  inferred  from  the  bare  fact 
of  such  conveyance.  This,  also,  is  elementary. 
Hence,  in  either  case,  when  it  appears  that  tha 
purchnse  money  has  been  paid  by  one  person, 
and  the  title  taken  in  tbe  name  of  another,  the 
question  is  whether  it  was  intended  that  the 
one  to  whom  tbe  conveyance  was  made  should 
take  the  entire  estate,  or  tliat  the  one  paying 
the  purchase  price  should  hold  the  equitable 
title  to  the  property.  When  the  intention  in 
that  bchnlf  is  nKcertained,  the  courts  will  give  it 
eCCect,  if  possible." 

In  Dorman  v.  Dorman,  supra,  tbe  low  la 
stared  in  the  headnotes  in  S8  N,  E.  2.13.  thus: 

"Where  a  husband  purchases  land,  and  takes 
tbe  deed  therefor  in  the  name  of  his  wife,  the 
bunien  of  proof  to  establish  a  resulting  trnst 
in  his  favor  as  against  her  heirs,  and  to  rebut 
the  presumption  that  such  conveyance  was  io* 
tended  as  an  advancement  to  the  wife,  is  on  the 
busbnnd. 

"A  husband  purchased  land,  and  paid  the  con- 
sidernticm  therefor,  but  took  the  deed  in  the  name 
of  his  wife.  He  made  permanent  improvements 
on  tbe  land,  paid  the  taxes,  and  exercised  com- 
plete control  over  it.  and  he  and  the  wife  oc- 
cupiwi  the  premises  for  a  time.  The  land  onn- 
atitutcd  the  principal  part  of  bis  estate,  and 
he  had  a  family  of  small  children.  The  wife 
had  said  that  tlie  land  was  deeded  to  her  in  trust 
for  the  husband.  Held  sufficient  to  show  a  re> 
Bulting  trust  therein  ia  favor  of  the  husband." 

It  Is  also  made  clear  In  the  foregoing  cases 
that  there  is  little,  If  any,  room  tor  the  pre- 
sumption insisted  on.  hy  plaintiff's  counsel 
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tbat  tbe  property  In  qoestion  was  transferred 
to  the  deceased  as  an  advancement.  Indeed, 
tU  the  facts  and  circumstances  In  the  case  at 
bar  rebDt  such  a  presumption. 

We  thus  have  a  case  .where  all  the  property 
In  question  was  clearly  shown  to  have  been 
the  sole  property  of  the  defendant;  where 
the  reason  why  it  was  held  In  the  name  of 
tbe  deceased  Is  clear  and  reasonable ;  where 
the  deceased,  during  her  lifetime  and  durln? 
a  long  period  of  years,  many  times  declared 
Ihe  true  origin  of  her  title,  and  that  the 
property  was  not  hers,  and  that  she  held  the 
title  thereto  merely  as  a  matter  of  conven- 
ience for  the  use  and  benefit  of  the  defendant, 
her  hosband ;  where  tbe  acts  and  conduct 
of  the  deceased  In  making  the  deeds  to  the 
real  estate  and  the  assignments  of  tbe  notes 
and  mortgages,  when  viewed  In  the  light  of 
ber  declarations,  clearly  Indicate  that  she 
never  did  claim,  or  intended  to  claim,  tbe 
property,  or  any  of  It,  as  her  own,  but  al- 
ways regarded  it  as  tbe  property  of  her  hus- 
btod.  the  defendant.  The  daughter  who  de- 
11  Tern]  the  deeds  and  the  assignments  of  the 
mortgages  to  ber  father  after  the  mother's 
dettb  also  clearly  understood  that  she  was 
merely  effectuating  tbe  .well-grounded  and 
long-continiied  purposes  of  ber  mother,  the 
deceased.  It  would  seem  tbat  all  of  tbe  other 
membm  of  tbe  family  moat  bare  joined  in 
tbe  concliutons  of  tbe  daughter  just  referred 
to.  In  view  tbat  no  application  for  admin- 
tatratloii  was  sude  until  mare  tban  8H 
jvars  after  tbe  mother's  deatb  and  tbat  tbls 
ictlon  was  not  fMimmmced  for  nearly  a  year 
•fter  frialntiff  was  appointed  admtntstratrix 
(tf  the  motber*s  estate.  Nor,  In  rlew  tliat  the 
true  coodltlfHi  of  things  was  known  by  all 
conconed,  was  there  any  reason  fen-  tbe 
ddsy  aforesaid.  Tbe  defendant  has  now 
leadied  tbe  ace  of  upwards  of  70  ynra  So 
fu  as  the  reowd  discloses,  he  has  no  other 
property  Oian  the  property  In  question.  Tbe 
nldcfioe  also  sbows  that)  although  tbe  de- 
fendant bad  no  education,  yet  he  Is  pos- 
Msed  of  a  natural  instinct  and  ability  to 
make  mon^,  and  tbat  It  was  largely.  If  not 
CDtlr^,  due  to  his  efforts  that  the  property 
In  qaestlon  was  accumulated.  Under  tbe  un- 
disputed facts  and  circumstances,  therefore. 
It  .would  be  a  reproach  both  to  the  courts  and 
to  the  law  If,  In  his  old  age,  he  could  be  de- 
prived of  the  use  of  his  own  property,  and 
would  be  required  to  stand  by  and  see  his  es- 
tate administered  during  bis  lifetime  by 
another.  Of  what  use  are  constitutional 
gnarantles  respecting  the  rights  of  property, 
If  they  may  he  disregarded  by  the  courts? 

In  our  opinion,  the  district  court  commit- 
ted manifest  error  In  holding  that  the  prop- 
erty in  question  was  the  property  of  the 
deceased  at  any  time,  and  especially  at  the 
time  of  ber  death,  and  In  refusing  to  enforce 
the  trust 

[I]  Plaintiff's  counsel  further  contend  that, 
In  view  that  tbe  Judgment  requires  an  ac* 


counting  to  be  made  by  the  defendant,  for 
that  reason  the  Judgment  Is  not  final,  and 
hence  not  appealable.  The  contention  Is  not 
tenable.  What  is  required  from  the  defend- 
ant is  a  part  of  the  final  judgment  The  de- 
fendant appeals  from  that  part,  as  well  as 
from  all  other  parts.  Tbe  judgment  is  not 
interlocutory,  but  Is  final  and  cont-luslve  re- 
specting all  matters  covered  thereby.  The 
mere  fact  tbat  the  defendant  Is  ordered  to 
deliver  the  property  to  the  plaintiff  and  to 
account  to  her  for  the  interest  that  he  may 
have  collected  on  the  notes  and  mortgages, 
etc,  does  not  affect  the  finality  of  the  Judg- 
ment If  authority  be  required  upon  a  prop- 
osition as  elementary  as  the  one  now  under 
consideration,  tbe  following  cases  will  be 
found  directly  in  point :  Johnson  v.  Northern 
Trust  C!o.,  184  111.  App.  549;  Allison  v. 
Drake,  145  111.  500.  32  N.  E.  537;  McMurray 
V.  Day,  70  Iowa,  671,  28  N,  W.  476;  Adams 
T.  Sayre,  76  Ala.  500. 

[4]  Finally,  the  question  arises  whether  the 
defendant  can  be  given  proper  relief.  In  view 
tbat  general  relief  Is  prayed  for  in  the  an- 
swer without  praying  for  the  specific  relief, 
to  which.  In  view  of  the  foregoing  opinion,  he 
Is  entitled.  That,  in  case  general  relief  only 
is  asked,  any  relief  that  Is  supported  by  the 
pleadings  and  the  evidence  may  be  granted, 
Is  well  settled.  In  Ilollins  v.  Forbes,  10  Cat 
200,  tbe  rule  is  stated  thus: 

"If  the  specific  relief  asked  cannot  be  granted, 
such  relief  as  the  case  stated  in  the  bill  author^ 
izes  may  be  had  under  the  clause  in  tbe  prayer 
for  general  relief." 

To  the  same  effect  are  Ross  v.  Purse,  17 
Colo.  24,  28  Pac.  473;  Davis  v.  Davis,  9 
Mont.  267,  23  Pac  716;  Klelnschmidt  v. 
Steele.  15  Mont  181.  88  Pac.  827;  1  Sutb. 
Code  PI.  &  Pr.  111. 

[S]  In  view  that  it  is  more  convenient  to 
make  and  enter  conclusions  of  law  and  judg- 
ment in  the  district  court,  we  shall  do  no 
more  than  indicate  and  direct  what  the  find- 
ings, concluslMia  of  law,  and  judgment 
shall  be. 

Tbe  findings  of  tact  and  conclusions  of 
law,  so  far  as  inconsistent  with  this  opinion, 
are  set  aside,  and  tbe  judgment  reversed. 
Tbe  cause  Is  remanded  to  the  district  court 
with  directions  to  make  findings  of  fact  and 
conclusions  of  law  In  conformity  with  the 
views  expressed  In  this  opinion,  and  to  enter 
Judgment  requiring  the  plaintiff,  as  admin- 
istratrix of  the  estate  of  Gertrude  Roman, 
deceased,  to  execute  and  deliver  to  tbe  de- 
fendant a  proper  deed  of  conveyance  to  all 
of  the  real  estate  described  in  the  complaint 
that  Is  in  controversy  In  this  action,  and.  in 
case  said  administratrix  refuses  to  make 
such  a  conveyance,  to  direct  that  the  Judg- 
ment or  decree  entered  shall  constitute  such 
conveyance;  that  the  court  adjudicate  and 
declare  tbe  title  to  said  real  estate  to  be  in 
the  defendant  and  tbat  he  Is  tbe  owner  there- 
of, and  that  the  title  thereto  be  quieted  In 
him;  tbat  tbe  defendant  be  declared  to  be 
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the  sole  owner  of  all  the  notes  and  mortgages 
In  controversy ;  and  that  the  administratrix 
also  be  required  to  execute  and  to  deliver  to 
the  defendant  proper  and  sufficient  assign- 
ments to  all  of  the  notes  and  mortgages  afore- 
said. 

It  Is  further  ordered  that,  In  case  there 
are  sufficient  assets  In  said  estate,  the  costs 
and  expenses  of  this  appeal  be  by  the  dis- 
trict court  ordered  to  be  paid  out  of  said  es- 
tate, and,  if  there  are  no  assets  In  said  es- 
tate, then  It  Is  ordered  that  neither  party  to 
this  api>eal  recover  costs. 

Mccarty  and  CORFMAN,  JJ^  coocor. 

(26  Wro.  109) 

HATCH  BROS.  CO.  t.  BLACK  «t  at 

(No.  884.) 

(Supreme  Court  of  Wyoming.    June  U,  1917.) 

1.  Dedication  4=»37  —  Highwats— Accept- 
ance— Grant. 

Under  Rev.  St.  U.  S.  §  2477  (U.  S.  Comp. 
St.  lOlO,  i  4019),  providins  that  the  risbt  of 
way  for  the  coDiitniotion  of  hiKhways  over  pub- 
lic lands  not  reserved  for  public  use  is  hereby 
irranted,  the  grant  may  be  accepted  by  the  pub- 
lic without  action  by  the  public  authorities,  and 
continued  use  of  the  road  by  the  public  for  such 
a  time  and  under  sudi  circumstances  as  to 
clearly  indicate  an  Intention  to  accept  the  grant 
ia  Bumcieat. 

[ICd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S§  73,  74.] 

2.  Dedication  ^a32  —  HiOHWATB— Accept- 
ance—Grant. 

Comp.  Laws  1870.  c.  102.  X  1.  as  amended  by 
Laws  1S77,  p.  135,  was  rejiealed  by  Laws  1886, 
c.  99;  and  Lews  1895,  c.  69,  {  1.  stating  the 
requisites  of  acquisition  of  public  highways,  rec- 
ognize the  right  of  the  public  without  action 
of  the  authorities  to  accept  a  grant  of  a  high- 
way over  public  lands. 

[Bd.  Note.— For  other  cases,  see  Dedicatlcm, 
Cent.  Dig.  i  64.] 

3.  HiGHWATs  «=96(1)—Dedicatiow— Accept- 
ance— Grant. 

Where  public  highway  is  granted  it  is  not 
essoitial  to  establish  the  acceptance  thereof  that 
the  public  use  it  for  the  ordinary  prescriptive 
perira,  and  time  is  material  only  as  an  element 
to  be  considered  with  the  character  of  tlie  use  and 
the  convenience  of  the  public. 

FEd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  i  &] 

4.  Dedication  «=a45— Hiohwatb  —  AOOBPT- 

ANCE— Grant— Question  fob  Jvrt. 
Evidence  held  to  make  a  question  for  the 
jury  whether  a  highway  across  public  lands 
granted  by  Rev.  St.  U.  S.  {  2477  (U.  S.  Comp. 
St  1916,  fi  4919),  was  accepted  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  88.] 

5.  Principal  and  Aoknt  ^22(1)— Btidbncs 
— Aduisubilitt. 

The  declarations  of  the  agent  are  Inadmis- 
sible alone  to  show  the  agency. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S  40.] 

6.  Dauaoes  «=»112— Mbasqbe  or  Dauaob^ 

INJUBT  TO  CbOPS. 
The  measure  of  damages  for  injury  to  or 
destructioD  of  crops  is  the  value  of  the  crops 


in  the  condidmi  they  were  In  at  the  time  and 
place  of  the  injury  or  destruction. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  281-283.] 

7.  Dauaqbs  «=3l88(l)  —  Etidenck  —  Suffi- 
CIENCY. 

Evidence  held  insufficient  on  which  to  base 
a  dotermi notion  of  the  damages  suffered  bf 
crops  by  driving  sheep  across  th^. 

[Kd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  6U.] 

8.  Dahaoes  ^=921 7— Measure  of  DAicAaBs— 

Necessity  of  Instbuction. 
An  inBtruction  as  to  the  measure  of  damages 
in  an  action  for  damages  for  trespass  is  neces- 
sary to  the  correct  assessment  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  560-^59.] 

Error  to  District  Gonrt,  Uinta  Coanty; 
John  R.  Arnold,  Jndg& 

Action  by  the  Hatch  Bros.  Company 
against  Joseph  Black  and  others.  Judgment 
for  defendants,  and  plaintUF  brings  error. 
Reversed  and  remanded. 

PaysoQ  W.  Spaulding,  of  Evanston,  and 
Bagley  ft  Ashton.  of  Salt  Lalte  City,  Utah,  for 
plaintiff  In  error.  B.  M.  Ausherman,  of 
Evanston,  for  defendants  In  error. 

BEARD,  J.  This  action  was  bron^t  by 
the  plaintiff  In  error  against  the  defendants 
in  error  to  restrain  defendants  from  obstrnct- 
ing  an  alleged  highway,  and  for  damages  for 
preventing  plaintiff  from  passing  ovfer  said 
road  with  its  sheep.  Defendant  denied  that 
the  road  was  a  public  highway,  and  Bled  a 
cross-petition  claiming  damages  for  trespass 
on  their  lands  by  plaintiff.  The  case  was 
tried  to  a  Jury,  resulting  in  a  verdict  and 
Judgment  in  fovor  of  defendants  and  against 
plaintiff  for  $916.04  and  costs,  from  wbleb 
Judgment  plaintiff  brings  error. 

It  appears  that  on  April  27, 1912,  defendant 
Joseph  A.  Black  made  a  homestead  entry  on 
certain  lands  In  section  24,  township  13  north, 
range  121  west,  in  Uinta  county,  and  that  on 
July  30,  1912,  defendant  Joseph  Black  made 
a  homestead  entry  on  certain  other  lands  In 
said  section;  that  the  road  in  question  ex- 
traded  across  a  part  of  the  said  homestead 
entries  of  defendants,  and  extended  a  number 
of  miles  on  either  side  of  said  lands;  that  In 
1912  or  1913  d^endants  fenced  their  lands, 
and  during  the  years  1912,  1913,  1914,  and 
1916,  cultivated  a  part  of  said  lands  Jointly 
and  were  equally  interested  in  the  oops 
raised  thereon.  They  alleged  in  their  cross- 
petition  that  daring  said  years  plalntUT  bad 
maliciously  and  repeatedly  driren  its  sheep 
upon  and  across  said  land.  Injuring  and  de- 
stroying the  crops  of  grain  growing  thereon 
to  their  damage  in  the  sum  of  92,000,  and 
claiming  exemplary  damages  In  the  sum  of 
^,000.  PlalntlCt  replied.  Joining  issue  on  the 
matters  pleaded  in  the  cross-peUtlon.  The 
plaintiff  appears  to  have  abandoned  Its  claim 
for  damages,  and  on  the  trial  sotig^t  only  to 
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bare  defmcUuibi  enj<4iied  from  obstroctliig 
tbe  road  and  from  preventinK  plaintiff  free 
passage  ttiereon  across  defendants'  lands. 
Hie  court  denied  an  Injunction,  and  gave 
jodgment  as  lUiove  stated. 

Hao7  rulings  of  tbe  district  court  are  aa* 
afisned  as  error,  bat  they  may  be  grouped  and 
considered  nndw  a  few  beads: 

L  Orer  tbe  objection  of  plalntlfl  tbe  court 
instracted  tbe  Jury: 

That  under  the  laws  of  tbe  state  of  Wyoming, 
the  only  publicly  traveled  roads  in  WyominK, 
not  facially  establisbed,  declared  to  be  public 
bifhways,  are  tbose  deaigpated  as  bigbways  oa 
SDverainent  maps  or  plats  in  the  record  of  a  land 
office  of  the  Uoited  States  In  said  state  of 
Wyoming." 

And  In  tbe  next  paragraph  of  tbe  Instruc- 
tions the  Jory  was  told  that: 

"There  being  no  eridcnce  to  the  effect  that 
aid  road  waa  established  in  some  manner  rec- 
ofidxed  by  the  laws  of  the  state,  the  alleged 
tnti  or  highway  over  and  upon  the  homesteads 
of  tbe  defendants  is  not  a  regularly  constituted 
public  road  or  public  highway,  and  cannot  by 
yoa  be  bo  considered." 

Tbe  plaintiff  In  a  number  of  Instructions, 
coQcbed  In  different  language,  requested  the 
court  to  Instruct  the  jury  to  the  effect  that  by 
the  act  of  Congress  of  July  26,  1866  (14  Stat. 
253,  c.  202  [U.  S.  Comp.  St.  1916.  j  4919]),  the 
right  of  way  for  tbe  constructiou  of  highways 
over  public  lands,  not  reserved  for  public 
nse,  was  granted,  and  that  aucb  grant  might 
be  accepted  by  Che  public  without  action  by 
tbe  county  authorities,  by  tbe  public  general- 
ly traveling  tbe  same  as  a  public  road,  In- 
tatdlng  thereby  to  appropriate  and  use  the 
same  as  a  public  bighway ;  and  If  the  Jury 
foond  from  the  evidence  that  the  road  In 
question  bad  been  so  used  by  tbe  public  for 
a  great  number  of  years  prior  to  defendants' 
bomestead  entries,  and  wblle  the  same  was 
pnbltc  lands  of  tbe  United  States,  not  reserved 
for  public  use,  such  use  by  tbe  public  would 
crastltute  It  a  puUlc  highway,  and  the  pub- 
lic would  have  the  right  to  travel  tbe  same 
mOiont  Interruption  or  molestation  on  tbe 
part  of  defendants.  Tbe  court  refused  to  so 
Instrort.  to  wblcb  refusal  plaintiff  excepted. 

[1]  Tbe  statute  relied  upon  -by  plaintiff  Is 
section  2477,  D.  S.  Statutes,  6  Fed.  St.  Anno- 
tated, p.  496  <n.  S.  Comp.  St.  1916,  |  4919): 

The  right  of  way  for  the  crastruction  of  high- 
ways over  public  lands,  not  reserved  for  public 
QMS,  b  hereby  granted."  Act  July  26, 1866. 

The  grant  Is  unconditional  and  contains 
BO  provision  as  to  tbe  manner  of  Its  accept- 
ance. We  tblnk  It  Is  quite  well  settled  that 
when  land  is  granted  for  a  right  of  way  for 
a  public  highway,  the  grant  may  be  accepted 
by  tbe  public  without  action  by  the  public 
authorities.  The  continued  use  of  the  road 
lyy  the  public  for  such  a  length  of  time  and 
tmder  such  circumstances  as  to  clenrly  indi- 
cate an  Intention  on  the  part  of  the  public  to 
accept  tbe  grant  has  generally  been  held  suf- 
Odent.  More  especially  so  If  It  Is  made  to 
appear  that  to  interrupt  the  nse  would  In- 
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convoilenoe  the  public.  It  must  be  borne  in 
mind  that  It  Is  not  a  question  of  tbe  estab- 
Usbment  of  a  highway  1^  prescription  which 
Is  here  in  questlm,  but  tbe  acceptance  of  a 
gmut ;  and  therefore  It  does  not  depend  so 
much  on  a  definite  length  of  time  of  use  as 
upon  the  character  of  the  nse,  taking  Into 
account  the  needs  and  convenience  of  the 
public,  as  manifesting  an  Intention  on  Its 
part  to  accept  the  grant  Tbe  Supreme  Court 
of  Colorado  In  Sprague  v.  Stead,  66  Colo. 
538,  139  Pac  644,  after  quoting  tbe  United 
States  statute,  said: 

''This  was  an  express  dedication  for  a  right  of 
way  for  a  road  over  the  land  belonging  to  the 
government  not  reserved  for  public  use.  The  ac- 
ceptance of  such  grant  while  the  land  was  a 
part  of  the  public  domain  may  be  effected  by 
public  use.  An  appropriation  In  this  manner 
IS  made  with  the  consent  of  tbe  owner  previously 
given,  and  when  confined  to  a  reasonably  cer- 
tain aod  definite  line  creates  an  easeqient  for 
the  purposes  of  a  bighw.iy,  and  subsequent  en- 
try men  and  claimants  take  such  land  subject 
to  that  easement" — citing  Montgomery  v.  Som- 
ers,  50  Or.  2.'S9.  90  Pac,  674 ;  Murray  v.  CSty  of 
Butte,  7  Mont.  61,  14  Pac.  650;  McRose  v. 
Boftyer,  81  Cal.  122,  22  Pac.  Bequette 
V.  Patterson.  104  Cal.  282.  37  Pac.  917;  Wal- 
lowa County  T.  Wade.  43  Or.  253.  72  Pac.  793 ; 
Van  Wanning  v.  Deeter,  78  Neb.  284,  110  N.  W. 
703. 

See,  also,  Okanogan  County  t.  Chectbam, 
37  Wash.  682,  80  Pac.  262,  70  L.  R.  A.  1027; 
Hughes  V.  Veal  et  al..  84  Kan.  534,  114  Pac. 
1081;  Doyle  t.  Chattanooga,  128  Tenn.  433, 
161  S.  W.  997,  Ann.  Gas.  1915C,  283;  Riley 
V.  Buchanan,  116  Ky.  625,  76  S.  W.  627,  6!^ 
U  R.  A.  042,  3  Ann.  Cas.  788,  and  notes. 

[2]  By  an  act  of  the  territorial  L^sla- 
ture  approved  December  9, 1869  (Comp.  taws 
1876.  c.  102,  I  1),  It  waa  enacted  that: 

"All  roads  within  this  territory  shall  be  con- 
sidered public  highways,  •  •  •  whidi  have 
been,  or  shall  hereafter  be,  used  and  traveled 
by  the  public,  so  that  tbe  same  would,  accord- 
ing to  the  «}urse  of  the  common  law,  be  deemed 
public  highways." 

Said  chapter  102  was  amended  In  1877  (S. 
L.  1877,  p.  135),  giving  tbe  board  of  county 
commissioDers  power  to  adopt  and  appropri- 
ate to  county  and  public  use  any  road  or 
route  publicly  traveled,  and  when  so  adopted 
and  appropriated  was  declared  to  be  a  public 
or  county  road  to  all  intents  and  purposes. 
By  chapter  99,  S.  L.  1886,  said  chapter  102 
as  amended  was  repealed,  and  It  enacted 
that: 

"No  county  road  shall  be  hereafter  establfabed, 
*  •  •  except  by  authority  of  the  county  com- 
missioners of  the  proper  county :  Provided,  how- 
ever, that  nothing  herein  contained  ^all  be 
construed  to  affect  the  validity  of  any  act  done 
or  right  awnied  under  and  by  virtue  of  the  law 
hereby  repealed." 

By  section  1,  chapter  69,  S.  U  1896,  all 
roads  that  were  designated  or  marked  as 
bigbways  on  goTemment  maps  or  plats  In 
any  land  office  of  the  United  States,  and 
which  have  been  publicly  used  as  traveled 
highways,  and  which  have  not  been  closed 
or  vacated  by  order  of  the  coun^  emnmls- 
sioners,  were  declared  to  be  ptiMic  liighwam 


Digitized  by 


620 


16S  PACIFIC  BBPORXBB 


(Wya 


Uras  recognizing  as  irabllc  highways  roads 
which  the  gOTeniment  surveyors  found  to  be 
traveled  and  used  as  such  at  the  time  of  the 
Btirvey,  and  without  action  by  the  county 
commissioners.  The  government  survey  of 
this  land  was  shown  to  have  been  made  prior 
to  January  6,  1876.  We  discover  nothing  In 
these  several  statutes,  as  we  understand 
them,  prohibiting  the  public  from  accenting 
the  grant  of  the  right  of  way;  but  on  the 
contrary,  they  appear  to  recognize  that  right 

[3]  The  decisions  are  not  barmonlons  as 
to  the  time  the  public  use  must  continue  to 
constitute  an  acceptance  of  the  grant  by  the 
public;  some  courts  holding  that  It  most  be 
for  the  same  length  of  Ume  as  would  be  nec- 
essary to  acquire  a  right  of  way  by  prescrlp- 
ilMi  over  privately  owned  lands,  while  others 
hold  that  the  length  of  time  of  the  user  Is  not 
controlling  and  may  be  for  a  shorter  period. 
The  latter  holding,  we  think,  Is  supported  by 
the  better  reasoning.  Title  or  right  by  pre- 
scription Implies  adverse  user,  while  we  are 
here  consldorlog  a  case  where  the  nse  is  not 
adverse,  but  the  appropriation  and  use  of  the 
land  Is  with  the  consent  and  by  an  express 
grant  of  the  owner.  Time,  therefore,  becomes 
material  only  as  an  client  to  be  taken  Into 
consideration  together  with  the  character  of 
the  use  and  the  necessities  or  convenience 
of  the  public  in  determining  the  question  of 
the  acceptance  of  tbe  grant  Counsel  for  de- 
fendants cites  and  places  much  reliance  upon 
the  case  of  Commissioners  v.  Patrick,  18  Wyo. 
130. 104  Pac.  531, 107  Pac  74a  But  the  court 
was  there  considering  the  question  of  the  es- 
tablishment of  a  highway  over  private  lands 
by  prescription,  and  the  question  of  the  feder- 
al grant  was  not  involved  in  the  case.  In  this 
case  there  was  evidence  Introduced  to  the  ef* 
feet  and  tending  to  prove  that  the  road  in 
question  bad  beea  traveled  and  used  by  the 
puUle  as  a  public  bl^way  as  early  as  1876 
or  1876,  and  from  that  time  contiunously  un- 
til It  was  closed  by  defendants  In  1912  or 
1013.  That  those  using  the  road  had  dcme 
considerable  work  thereon  by  making  dug- 
ways,  constructing  bridges,  etc.;  one  wit- 
ness testifying  that  be  had  apeat  about  $000 
on  tt  about  1801. 

[4]  It  was  a  question  for  tbe  Jnry  to  de- 
termine, ui>on  proper  InstrucUtHis,  whether 
the  grant  of  tbe  right  of  way  had  been  ac- 
cepted by  the  public,  prior  to  defendants* 
homestead  entries,  so  as  to  establish  the  road 
as  a  public  highway  which  tbe  public  had  a 
right  to  use  and  to  have  remain  open  and 
unobstructed.  Whetb»  such  an  acceptiince 
of  the  grant  by  the  public  would  impose  up- 
on the  county  the  burden  of  keeping  the  road 
In  repair  Is  not  involved  In  the  case,  and  has 
not  been  ccusldered.  We  think  the  court 
erred  In  giving  the  Instnicticma  complained 
of,  and  in  refusing  to  Instruct,  in  substance, 
as  requested  by  plaintiff. 

[II  2.  Over  the  objection  of  plalntllf,  the 
drftepdanU  were  permitted  to  introduce  evi- 


dence of  statements,  made  by  persons  In 
charge  of  certain  of  the  sheep,  claimed  to 
have  damaged  the  crops,  as  to  whom  the 
sheep  belonged,  and  by  whom  such  persons 
were  employed,  without  other  evidence  of 
the  agency  of  such  persons  than  their  declara- 
tions. That  was  error.  Before  statements 
or  declarations  of  an  alleged  agent  are  com- 
petent and  admls^tde  In  evidence  agaln<it  a 
principal,  tbe  agency  must  be  established; 
and  it  Is  a  familiar  rule  of  evidence  that 
agency  cannot  be  established  by  the  declara- 
tions of  the  alleged  agent 

[S,  7]  3.  It  Is  contended  that  there  was  no 
competent  evidence  of  the  amount  of  dam- 
ages, if  any,  suffered  by  defendants.  The 
evidence  consists  of  testlm<»iy  that  the  crops 
for  the  years  1012, 1913,  and  1915  were  daot- 
aged.  We  fall  to  find  any  evidence  of  the 
value  of  the  crops  for  1912.  For  1913  the 
defendant  Joseph  Black  testified  that  he  es- 
timated the  crop  for  that  year  at  700  bushels 
of  grain,  while  on  practically  the  same 
ground  In  1014  they  had  1,800  bushels;  bat 
there  was  no  evidence  of  the  value  of  the 
grain  other  than  his  statement  that  tbe  dam- 
age to  the  crop  was  $500.  For  1915  he  testi- 
fied that  the  damage  to  the  grain  was  $700; 
that  they  had  a  good  prospect  for  a  crop. 
How  a  jnry  could  arrive  at  the  correct  meas- 
ure of  damages  from  the  evidence,  we  are 
unable  to  see.  The  measure  of  damages  for 
injury  to,  or  destruction  of,  crops  Is  the 
value  of  tbe  crc^s  In  the  condition  tiiey  were 
in  at  the  time  and  place  of  the  Injury  or  de- 
struction. Lester  v.  Highland  Boy  Qold 
Mining  Co.,  27  Utah,  470,  76  Pac.  341.  101 
Am.  St  Rep.  988,  1  Ann.  Cas.  761;  Teller  v. 
Bay  &  River  Dredging  Co.,  151  Cat  209,  90 
Pac.  942,  12  L.  R,  A.  (N.  S.)  267,  12  Ann.  Caa. 
779,  and  note.  The  amount  of  such  damages 
is  for  the  Jury  to  determine  from  the  facts 
proven,  and  not  from  the  opinion  of  the  par- 
ties or  witnesses.  "The  reason  for  this  rule 
Is  that  It  Is  the  province  of  the  Jury  to  es- 
timate the  damages  upon  the  facts  as  shown 
by  tbe  evidence,  and  the  only  end  accomplish- 
ed by  the  admission  of  such  opinions  and  con- 
clusions is  the  substitution  of  witnesses  for 
Jurors  and  of  theories  for  facts."  4  Euc. 
of  Evidence,  12  et  seq.,  and  cases  there  cited. 

[t]  As  the  Judgment  will  have  to  be  re- 
versed and  the  case  remanded  for  a  new  trial. 
It  is  proper  to  call  attention  to  the  fact  that 
tbe  Jury  was  not  Instructed  as  to  the  measure 
of  damages.  Such  Instruction  was  necessary 
to  a  correct  assessment  of  domapes  If  any 
were  awarded.  Some  other  matters  have 
been  assljnied  as  error,  but  we  do  not  doom 
them  important  and  they  will  not  likely  arise 
upon  another  trial. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  Is  reverped,  and  tbe  case  to- 
manded  for  a  new  trial. 

Reversed. 

POTTER,  a  J^  eoncuT&  SCOTT,  did 
not  participate  In  the  dedakm. 
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WOLTBR  T.  CHURCH  et  aL 
(Supreme  Court  of  Idaho.   May  23,  1917.) 

L  Appeal  and  Ebbob  ®=»627(1)— Tbansobipt 

0:1  Appeal— Jurisdiction. 
A  fnilure  to  file  and  serve  transcript  on  ap- 
peal within  the  time  ipeclfied  by  the  rules  of  tills 
coort  does  not  divat  this  coart  of  JorisdictloD. 

[EH  Note.— For  other  cases,  Bee  Appeal  and 
Etror,  Cent  Big.  }}  2744-2749.] 

2.  Appeal  and  Erbob  <e=>799  —  Failubk  to 
Piu:  Tbanscbi FT— Motion  to  Dismiss. 
Where  a  motion  to  dismiss  for  failure  to  flie 
transcript  within  the  time  specified  by  rale  26 
of  the  rules  of  this  court  [1£>3  Pac.  xi]  is  made 
Dpon  notice,  and  a  showing  is  made  In  opposition 
to  sut'b  motion,  the  showing  should  be  sufficient 
to  justify  the  court  in  reinstating  the  case  if  it 
had  been  previooaly  dianisaed  without  notice. 

[Ed.  Note. — For  other  cases,  see  Appeal  aud 
Error,  Cent  Big.  »  3168-S160.] 

8.  Appeal  and  Ebrob  ^=9027(2),  799— Fail- 
DBx  TO  File  Tbanscbipt— Disuissal— Dili- 

eCKCE, 

Where,  upon  appeal  to  this  court,  a  tran- 
script has  not  been  filed  within  the  time  limited 
bj  die  rules,  such  appeal  will  be  dismissed  upon 
motion,  in  the  absence  of  a  sufficient  showing  of 
diligence.  Facts  examined,  and  showing  of 
diligence  in  the  prosecution  of  the  appeal  held 
to  be  insufficient. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2744r-2747,  Zm,  S12«. 
5l58-«16ai 

1  Appeal  and  Ersob  «=3624  —  Tbanscbipt 
on  Appeal — Extension  of  Tiub. 
A  stipulation  for  obtaining  an  extension  of 
time  within  which  to  file  transcript  on  appeal 
to  this  court  diould  be  obtained  before  the  Ume 
limited  by  the  rules  of  this  court  t<x  filing  such 
transcript  has  expired. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  2737-2742.) 

Aiq)eal  from  'District  Court,  Lincoln  Cotm- 
ty;  F.  J.  Cowen,  Judge. 

Action  by  Adelhaid  Wolter  against  B. 
Cihorch  and  another.  Judgment  for  plaintiff, 
tod  defendants  appeaL  Appeal  dismissed. 

BliMl  &  Helman,  of  Shoshone,  for  appel- 
lants. A.  h.  Fletdier,  ot  BlcHfleM,  for  re- 
Wtodent 

< 

BICD,  J.  Tbia  cause  comes  on  at  this  time 
■ODD  a  motioii  to  dismiss  the  appeal.  Serer- 
tl  groDods  for  dismissal  are  arged,  but  it 
will  only  be  necessary  to  conrtder  tbe  one  re- 
lating to  the  failure  of  (be  appellants  to  file 
and  serre  transcript  within  the  time  limited 
^  rale  26  ot  tHe  rules  of  this  court. 

In  this  case  the  judcoient  was  entered  by 
(be  trial  court  on  the  23d  day  of  October, 
1916.  The  aMKal  was  perfected  on  tbe  8tb 
iaj  of  Janoaiy,  1917,  and  on  the  2l8t  day  of 
Uardi  this  motion  to  dismiss  the  ^peal  wm 
■Ued.  At  the  time  of  the  motion  tbe  tran- 
icrlpt  had  not  been  flled  and  served,  and  no 
cztensloa  of  time  for  flling  and  serrlng  the 
same  bad  been  applied  for  or  granted. 

[1]  It  bas  been  decided  In  this  state  that 
lUIare  to  file  and  serve  transcript  on  appeal 
within  the  time  Bpe<lfled  by  tbe  rules  of  this 
court  does  not  direst  this  court  of  Jurisdic- 


tion.   Stout  T.  Cunningham,  29  Idaho,  809, 

162  Pac.  928. 

[2]  By  nile  29  [153  Pac  xl],  such  appeal 
may  be  dismissed  without  notice.  A  case  so 
dismissed  may  be  reinstated  during  the  same 
term,  upon  good  cause  shown,  on  notice  to  the 
opposite  party.  In  cases  where  the  motion  to 
dismiss  for  failure  to  Qle  transcript  within  the 
time  specifled  under  rule  26  is  made  upon 
notice,  and  a  showing  Is  made  In  opposition 
to  such  motion,  the  showing  shoijld  be  sufil- 
clent  to  justify  tlie  court  in  reinstating  tbe 
case  if  It  had  previously  been  dismissed  with- 
out notice.  In  the  absence  of  such  a  show- 
ing, the  case  will  be  dismissed. 

[31  The  principal  showing  of  diligence  in 
this  case  consists  In  setting  forth  the  eCTort 
of  appellants'  attorney  to  procure  the  money 
from  one  of  the  appellants  with  which  to  pay 
the  clerk  and  reporter  for  transcribing  the 
record.  The  affidavit,  however,  sets  forth 
that  the  clerk  of  the  court  and  the  official  re- 
porter did  not  require  their  fees  In  advance, 
but  always  Informed  the  appellants*  attorney 
that  he  might  get  the  money  from  his  dleuts 
before  they  would  require  payment.  The  alfl- 
davit  does  not  state  that  these  officers  misled 
him  with  regard  to  the  preparation,  flling, 
and  service  of  the  transcript  on  appeal. 

[4]  This  showing  would  have  been  proper 
in  support  of  an  application  for  an  extension 
of  time  within  which  to  file  tbe  transcript. 
It  does  not  present  a  sufficient  excuse  for 
failure  to  obtain  an  extension  of  time  wltblu 
the  limit  allowed  by  rule  26.  It  Is  not  shown 
that  appellants'  attorney  ever  sought  to  ol>- 
tain  an  extension 'of  time  within  which  to 
Hie  the  transcript,  nor  Is  it  shown  that  there 
was  any  excuse  therefor,  except  that  appel^ 
lants'  attorney  "may  have  relied  too  Implicit-, 
ly  upon  his  past  ability  to  get  extensious  of 
time  for  flling  of  transcripts,  through  stipu- 
lations with  oppo^ng  counsel  at  any  time."' 
Unless  a  valid  excuse  be  shown,  an  appellant 
relying  upon  a  stipulation  that  the  time  for 
flling  the  transcript  may  be  extended  must 
obtain  such  stipulation  before  the  60  days  ex- 
pire In  order  to  show  due  diligence. 

In  this  case,  we  think  the  showing  of  due  , 
diligence  Is  not  8ufli<^ent,  and  that  the  ap- ' 
peal  must  be  dismissed.   Costs  awarded  to 
respcmdeut. 

BUDGE»  a  J.,  and  MORGAN,  concur. 


(30  Idaho.  422) 
HANSON  V.  MORRISON  et  at 
(Supreme  Court  of  Idaho.    May  21,  1917.) 

1.  Attachment  «s»69  —  Justices  or  th» 
Peace  <@=>4S— Jubisdiction  of  Justice  or 
Peace  and  Pbobate  Court. 
Keal  estate  may  be  attached  under  and  by 

rirtue  of  a  writ  of  attachment  issued  out  of  a 

justice's  or  probate  court. 
[Ed.  Note.— For  other  cases,  see  Attachment, 

Cent.  Die.  S  Justices  of  tbe  Peace,  Cent. 

Dig.  §S  177,  178.] 
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2.  Attacbvent  ^>180  —  Sale— Subsequent 
Attacumbnt— Right  of  Pubchasbr. 
Where  real  estate  wai  levied  upon  and  at- 
tached pursuaut  to  a  writ  of  attachment  issued 
out  of  tne  probate  court,  aod  judgment  was  ren- 
dered in  favor  of  the  attaching  creditor  and  an 
abstract  thereof  filed  with  tUe  clerk  of  the  dis- 
trict court,  and  thereafter  the  land  was  pur- 
chased at  a  sale  in  execution  of  such  judgment, 
the  interest  of  the  purchaser  is  prior  to  a  lien 
obtained  by  reason  of  an  attachment  levied  up- 
on the  land,  which  was  issued  out  of  the  dis- 
trict court  after  the  issuance  of  the  writ  out  of 
the  probate  court,  but  before  the  rendition  of  the 
judgment  and  the  filing  of  the  abstract  thereof. 

[Ed.  Mote.— For  other  cases,  see  Attachment, 
Cent.  Dig.  fii  453,  500-575.] 

Appeal  from  District  Court,  Adams  Coun- 
ty;  ISd.  U  Bryan,  Judge. 

Action  by  Anna  Hanson  against  Ira  A. 
Brown,  in  which  respondents,  Franl^  H.  &Ior- 
rison  and  another  intervened  in  order  to  de- 
termine priority  of  attachment  Ileus.  Judg- 
ment for  Interreners,  and  plaintiff  appeals. 
Affirmed. 

L.  Burtensbaw,  of  Council,  tor  appellant 
Stlnson  &  McCallum;  of  Conndl,  for  respond- 
ents. 

MORGAN,  J.  It  appears  that  on  Septem- 
ber, 4,  1913,  the  Council  Lumber  Company 
Instituted  an  action  against  Ira  A.  Brown  in 
the  probate  court  of  Adams  county  and,  on 
the  same  day,  caused  to  be  Issued  therein  a 
writ  of  attachment.  Pursuant  to  the  writ, 
and  on  the  same  day,  the  sberlCT  levied  upon 
and  attached  the -real  estate  in  controversy, 
being  the  property  of  Bjown.  Thereafter 
Judgment  was  rendered  against  him,  and  on 
March  21,  1914,  an  abstract  thereof  was  flied 
with  the  clerk  of  the  district  court  and  el- 
ocution issued.  Pursuant  to  the  execution, 
the  sheriff  levied  upon  the  property,  and  on 
April  18,  1&14,  sold  It  to  respondents.  On 
February  23,  1914,  appellant  Instituted  an  ac- 
tion against  Brown,  In  the  district  court  of 
the  Seventh  Judicial  district,  lu  and  for 
Adams  county,  and,  on  the  same  day,  caused 
to  be  Issued  a  writ  of  attachment  pursuant 
to  which  the  sheriff  levied  upon  and  attached 
the  real  estate  In  controversy.  On  May  4, 
1914,  respondents  filed,  with  the  court's  per- 
mlsriou,  tbeir  complaint  in  Intervention  In 
that  action,  setting  forth  their  claim  of  title 
to  the  land  and  asking  that  It  be  adjudged 
to  be  prior  to  the  claim  of  appellant.  Appel- 
lant demurred  to  the  complaint  In  Interven- 
tion, her  demurrer  was  overruled,  and,  having 
tailed  to  answer,  her  default  was  duly  en- 
tered. Whereupon  the  court  found  the  facts 
as  above  set  forth,  and  on  April  12, 1915,  ren- 
dered Judgment  as  prayed  for  by  respondents. 
This  appeal  Is  from  that  Judgment 

It  will  be  seen  that  the  writ  of  attachment 
upon  which  appellant  bases  her  claim  to  the 
property  was  levied  upon  the  land  prior  to 
the  flltng  of  the  abstract  of  Judgment  of  the 
probate  court,  but  subsequent  to  the  Issuance 


of  the  writ  of  attachment  by  that  court  and. 
the  levy  upon  the  land  :made  pursuaut 
thereto. 

[1]  The  question  presented  here  Is:  Can 
real  estate  be  attached  pursuant  to  a  writ  of 
attachment  Issued  out  of  the  probate  court? 
To  properly  determine  this  question,  refer- 
ence must  be  made  to  our  Constitution  and 
statutes  conferring  Jurisdiction  and  author- 
ity upon  such  courts  within  this  state.  Sec- 
tion 21,  art  5,  of  the  Constitution  provides: 

"The  probate  courts  •  •  •  shall  have  •  •  • 
jurisdiction  to  hear  and  determine  all  civil  cases 
wherein  the  debt  or  damage  claimed  does  not  ex- 
reed  the  sum  of  five  hundred  dollars,  ezcluaive 
of  interest   •   •  • 

Section  4629,  Rev.  Codes,  provides: 
"In  all  civil  suits,  and  within  its  civil  juris- 
diction, all  proceedings  in  the  probate  court, 
the  process,  provisional  remedies  and  supple- 
mentary proceedings,  and  the  rules  of  prac- 
tice, pleading  and  procedure,  shall  be  the  same  aa 
is  provided  by  law  for  Justices*  courts." 

Therefore  It  Is  necessary  to  examine  tbe 
provisions  of  our  statutes  concerning  writs  of 
attachment  Issued  from  Justices'  courts. 

Sections  4686,  4687,  and  468S.  Rev.  Codes, 
provide  when  and  how  writs  of  attachment 
may  issue  from  such  courts,  and  nowhere  In 
these  sections  or.  In  fact,  In  the  provisions  of 
our  entire  Codes,  Is  It  even  intimated  that 
land  may  not  be  levied  upon  by  authority  of 
a  writ  of  attachment  issued  out  of  a  Justice's 
court  In  fact,  the  opposite  conclusion  Is 
to  be  deduced  from  section  4C8S,  which  pro- 
vides that  the  writ  be  directed  to  the  sheriff 
or  any  constable  of  the  county,  requiring  him 
to  attach  and  safely  keep  all  of  the  property 
at  the  defendant  not  exempt  from  execution. 
Section  4689  Is: 

"The  sections  of  this  Code  providing  for  at- 
tachments out  of  the  district  court,  except  as 
in  tbis  chapter  expressly  provided,  are  applica- 
ble to  attachments  issued  out  of  justices'  courts, 
the  necessary  changes  and  substitutions  being 
made  therein." 

Therefore  no  prohibition  against  writs  of 
attachment  issued  from  Justices*  courts  be- 
ing levied  upon  land  having  been  made  In 
the  said  chapter  of  tbe  Code  dealing  with 
provisional  remedies,  they  are  authorized  to 
Issue  such  writs  under  and  by  virtue  of 
which  all  property  subject  to  levy  pursuant 
to  writs  issued  from  the  district  court  may 
be  attached.  There  Is  no  statute,  or  reason. 
Inconsistent  with  tbe  jurisdiction  of  justices' 
courts  in  this  particular.  It  is  true  that  sec- 
tion 4615  provides  that  parties  to  an  action 
In  a  probate  or  justice's  court  cannot  give 
evidence  upon  any  question  which  Involves 
the  title  to  or  possession  of  real  iwoperty, 
nor  can  any  Issue  presenting  such  question 
be  tried  by  sudi  court,  and,  where  It  appears 
that  such  question  Is  Involved,  the  probate 
court  or  justice  of  the  peace  must  suspend 
all  further  proceedings  In  the  action  and 
certify  the  same  to  the  district  court ;  but 
It  does  not  follow  that,  by  Issuing  a  writ  of 
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itbuduuoit,  In  weeatioD  ctf  wtatdi  the  Bh«r- 
Ifl  levies  upon  real  estate,  a  probate  court, 
or  Justice  of  tbe  peace,  will,  neceeaarily. 
hear  evidence  upon  a  queetdoD,  or  try  an  la* 
vat,  iDTolTing  title  to  or  possession  at  real 
proper^.  Tbe  mere  foct  tluit  such  a  writ 
Issaes  and  la  levied  npmi  real  estate  wlU  not 
diange  the  diaracter  of  the  evidence  to  be 
Introdaced  at  the  trial.  Bush  t.  Tlsant,  40 
Ark.  125w 

[I]  It  Is  true  that,  under  the  provisions  of 
section  4736,  a  Judgment  rendered  In  a  pro- 
tate  w  justice's  court  creates  no  ll«i  upon 
tbe  lands  of  the  defendant  until  an  abstract 
of  the  same  Is  filed  and  docketed  In  the  of- 
fice of  tbe  clerk  of  the  district  court ;  but  In 
tills  action  respondents  do  not  claim  a  lien 
Initiated  by  the  Judgment,  but  rather  by  tbe 
attachment.  Where  land  Is  attached  prior 
to  Judgment  in  the  probate  or  Justice's  court, 
the  Uen  thereby  created  Is  merged  with  the 
Ilea  of  a  Judgment  in  favor  of  the  attaching 
creditor,  an  abstract  of  which  Is  subsegueot- 
ty  filed  and  docketed,  and  the  Uen  resulting 
&om  Budi  merger  has  priori^  as  of  the  date 
of  attatdunent  In  tbe  same  manner  as  In 
case  of  Judgments  and  attachments  procured 
la  actions  In  the  ddstrlct  court.  Therefore, 
when  respondents  purchased  this  land  at  tbe 
sale  in  execution  of  the  Judgment  rendered 
la  the  probate  court,  they  purchased  It  clear 
of  any  claim  of  appellant  arising  subsequent 
to  the  date  of  the  levy  under  authority  of 
the  writ  of  atta<dmient  from  that  court,  for 
Uw  levy  of  the  writ  of  attachment  Isued 
oat  of  tbe  district  court,  upon  whldi  appe- 
lant bases  her  <dalm,  was  subsequent  to  the 
lery  relied  upon  1^  respondsits.  First  Nat 
Bank  v.  XJenallen.  4  Idaho.  431,  89  Pac.1108. 

App^ant  <dtes  Uie  case  of  ^nisra  v.  Bfadl- 
son,  58  Cat  1,  urging  that  it  suiv(»1s  her 
contention  that  a  writ  of  attachment  from  a 
Justice's  court  cannot  he  levied  upon  land; 
but  that  case  merely  holds  that,  where  a 
writ  of  attadunent  has  been  Issued  from  a 
Justice's  court  and  a  levy  thereof  Is  made 
upon  land,  and  before  an  abstract  of  the  Judg- 
meat  Is  filed,  as  provided  law,  a  home- 
stead dedaration  upon  the  premises  Is  filed 
by  the  Jodgmoit  debtor,  the  land  cannot  be 
sold  upon  execution  of  the  Judgment  This 
is  to  because,  under  the  laws  of  Oallfomla, 
lands  covered  by  homestead  declarations  are 
sDbJect,  not  to  prior  attachments,  but  to  pri- 
or Judgments.  This  has  been  held  In  the 
case  of  McCra(&en  v.  Harris,  54  Oal.  SI, 
where  the  attachment  Issued  from  the  dis- 
trict court  prior  to  tbe  declaration  of  home- 
stead. The  court  held.  In  that  case,  that, 
tbe  declaration  having  been  filed  before  Judg- 
ment, It  was  not  subject  to  tbe  lien  of  at- 
tachment. It  Is  evident,  therefore,  that  the 
dedfiion  In  the  case  of  Wilson  t.  Madison, 
supra,  was  not  based  upon  the  theory  that 
a  writ  of  attachment  issued  out  of  a  Justice's 


court  could  not  become  a  JXea  upon  real  es- 
tate 

The  case  of  Dew^  v.  Schrelber  Imp.  Oo., 
12  Idaho,  280,  85  Pac.  921.  Is  also  cited  by 
appellant  lu  support  of  her  contention  that 
the  probate  court  bad  uo  Jurisdiction  to  la- 
sue  a  writ  of  attachment  to  be  levied  upon 
real  estate.  In  tbat  case  It  was  held  that 
by  section  21.  art  5,  of  tbe  Constitution,  pro- 
bate courts  were  not  given  power  to  try  or 
determine  cases  in  equity,  and  that  a  stat- 
ute purporting  to  confer  upon  them  the 
power  to  foreclose  mechanics'  liens,  mort- 
gages, and  other  liens  on  real  property  was 
unccmstlttttional  and  void.  That  decision  has 
no  bearing  upaa  this  case,  because  in  Issuing 
the  writ  of  attadiment  the  probate  conrt  was 
not  proceeding  in  equity,  but  was  merely 
making  use  of  a  provlslwal  remedy  given 
the  statutes  4n  aid  of  an  action  at  law. 

The  Judgment  appealed  ^m  is  affirmed. 
Costs  are  awarded  to  respondent& 

BUDGET  a      and  BICB,  J.,  concur. 


(ITS  Cal.  ISO) 
BOBNSCHBIN  et  al.  v.  WHITAKER 
(S.  r.  8343.) 

(Supreme  Court     Callfoniia.   May  15,  1017.) 

Appeal  and  Ebbob  ®=>345(1)— Time  fob  Fil- 
ing DBifAND  FOB  Record— Statute. 
Ten  days'  time  allowed  "after  notice  of  de- 
cision" denyini;  motion  for  new  trial  "or  other 
terminatiOD  '  of  such  a  motion  for  filing  demand 
for  record  under  Code  Civ.  Proa  {  953a,  or  for 
serving  proposed  l»ll  of  exceptions  under  sec^ 
tioD  650,  conuneDces  to  run  unmodiately  upcm 
trial  court's  failure  to  pass  on  motion  within 
three  months  allowed  by  section  660  after  ver- 
dict or  service  on  the  moving  party  <A  notice  ot 
the  court's  deciaon ;  written  notice  of  the  deci- 
sion Dot  being  essential,  and  the  law  itself  giv- 
ing actual  notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1895.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Coun^  of  San  Francisco;  John 

Hunt,  Judge. 

Action  by  George  D.  Bomscheln  and  others 
against  Georga  W.  Wbltaker.  Judgment  for 
plaintlCTs,  and  defendant  appeals.  On  motion 
to  dismiss  appeal.  Appeal  dismissed. 

Eugene  F.  Conlin,  of  San  Frandsco,  for  ap- 
pellant G.  Gunzendorfer,  of  San  Frandsoo, 
for  respondents. 

PER  CURIAM.  The  ten  days'  time  "after 
notice  of  decision"  denying  a  motion  for  new 
trial  or  "other  termination"  of  sudi  a  motion, 
within  which  a  party  niay  file  demand  for 
record  under  section  953a,  Code  of  Civil 
Procedure,  or  may  serve  a  proposed  bill  of 
exceptions  under  section  650,  Code  of  Civil 
Proradure,  commences  to  run  immediately 
upon  the  failure  of  the  trial  court  to  pass  oo 
the  motion  within  three  months  after  tbe 
verdict  of  tbe  Jury  or  service  on  the  moving 
party  of  notice  of  decision  of  the  court  Sec- 
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tlon  660,  Code  Proc  Written  notice  ot 
the  decision  denying  the  motion  Is  not  es- 
sential under  these  particular  statutory  pro- 
visions. Actual  notice  only  la  required,  and 
In  the  event  of  such  a  termination  of  the  new 
trial  proceeding,  as  we  have  stated,  the  law 
itaelf  gives  the  notice. 

It  follows  that  no  valid  proceeding  for  a 
record  In  lieu  of  a  bill  of  exceptions,  or  for 
a  bill  of  exceptions,  was  ever  Instituted,  and 
consequently  that  the  time  for  flllng. tran- 
script on  appeal  In  this  court  expired  before 
the  making  of  this  motion. 

This  conclusion  necessitates  the  dismissal 
of  the  appeaL 

Tlie  appeal  is  dismissed. 


an  csi.  192) 

OTIS  T.  ZBiaS.   (S.  F.  7253.) 

(Supreme  Court  of  California.   Uay  23,  1917.) 

1.  Judgment  ®=»4fll (5)— Equitable  Relief— 

PbaUD— SUFlflCIENCT  OF  EVIDENCE. 

la  Buit  to  set  aside  a  judgment  quietiog  title 
to  a  parcel  of  Uocl,  evidence  held  insufficient  to 
establish  the  fraud,  alleged  by  plaintiff,  that  tie- 
feodaut  fultsely  stated  in  his  complaint  ami  affi- 
davit that  he  was  the  owner  in  fee  of  tiie  prup- 
erty,  and  that  the  statement  was  at  the  time 
known  by  him  to  bo  false  and  untrue. 

[Ed.  Note— B\>r  other  cases,  see  Judement, 
Cent.  Dig.  S  895.] 

2.  Attokney  and  Client  9=»104 — Pbinoipal 
AND  Agent— Knowledqb  of  Attobnet  as 
Knowledge  op  Client. 

Though  knowledge  of  an  attorney  is  knowl- 
edge of  hia  client,  the  client  will  ordinarily  be 
charged  with  constructive  notice  only  whero  the 
lEnowledge  of  the  attorney  baa  been  gained  in 
tbe  course  of  the  particular  transaction  in  which 
he  has  been  employed  by  tbe  particular  dicnt,  a 
rule  not  without  exceptions;  but  clear  and  sat- 
isfactory proof  that  knowledge  of  the  former 
transaction  was  present  in  the  mind  and  mem- 
ory of  tbe  attorney  at  tbo  time  of  the  second 
transaction  is  necessary  to  bind  the  principal 
in  the  second  transaction  by  constructive  notice 
of  the  prior  information  of  tbe  attorney. 

[Ed.  Note.- For  other  cases,  see  Attorney  and 
extent.  Cent  Dig.  »  92,  03.] 

8.  Jddoicent  ®=>461(1)— Equbtabu  Bbuep— 

FbAUO— BUKDEN  OF  PbOOF. 

Fraud  is  not  presumed,  and  must  b«  proven, 
as  in  a  suit  to  vacate  p,  judgment  for  fraud. 

[Ed.  Note.— Fw  otlier  eases,  see  Judgment, 
Cent  Dig.  {  882.] 

Department  I.  Appeal  from  Superior 
Court,  City  and  County  of 'San  Francisco; 
Adolphus  £X  Graupner,  Judge. 

Action  by  James  Otis,  surviving  trustee  un- 
der the  will  of  A.  C.  Whltcomb,  deceased, 
and  tbe  decree  of  distribution  made  in  the 
estate,  against  Louts  Zeiss.  From  a  Judg- 
ment against  him  on  granting  of  defendant's 
motion  tor  nonsnlt,  plaintiill  appeals.  Af- 
firmed. 

Olney,  Pringle  ft  Mannon  and  J.  R.  Prlngle, 
all  of  San  Francisco,  for  appellant  Timi 
Soden  &  turn  Snden,  of  San  Francisoo,  for 
respondent 


SLOSS,  J.  Plaintiff  appeals  from  &  Judg* 
ment  entered  against  him  upon  the  granting 
of  defendant's  motion  for  a  nonsuit. 

The  action  was  brought  to  set  aside  a  Judg- 
ment obtained  by  the  defendant,  Zeiss,  quiet- 
ing title  to  a  parcel  of  land  in  the  city  of 
San  Francisoo,  described  as  "city  slip  lot  No. 
19."  Tbe  action  In  which  Zeiss  bad  obtained 
this  Judgment  was  one  brought  under  the  pro- 
visions of  the  McEnerney  Act,  so  called 
(Stats.  1906,  p.  78).  The  ground  tipon  which 
the  plalntifT  in  this  action  sought  to  set  aside 
such  Judgment  wa^  that  It  had  t>een  obtained 
by  fraud.  City  slip  lot  No.  19  is  part  of  a 
tract  of  land  which  in  March,  1851,  belonged 
to  the  state  of  California.  In  that  month  the 
Legislature  passed  an  act  (Stata.  1801,  p.  307) 
granting  said  tract  to  the  dty  of  San  Fran- 
cisco for  99  years.  The  complaint  alleges 
that  this  leasehold  interest,  described  as  the 
"city  title,"  became  vested  In  the  defendant, 
Zeiss,  and  that  the  reversion,  described  as 
the  "state  title,"  was  conveyed.  In  November. 
1855,  to  one  Callaway,  and  has  since,  by 
mesne  conveyances,  become  vested  in  tlie 
plaintiff  as  trustee.  The  action  brought  by 
Zeiss  to  quiet  his  title  was  commenced  by 
him  on  August  22, 1906,  on  which  day  he  Hied 
his  complaint,  accompanied  by  the  aitidavlt 
required  by  the  statute.  The  fraud  charged 
is  that  Zeiss  falsely  stated  in  said  complaint 
and  affidavit  tliat  he  was  tbe  owner  in  fee 
of  the  property  in  questlcm,  and  that  such 
statement  was  at  the  time  known  by  him  to 
he  false  and  untrue.  Tbe  affidavit  also  con- 
tained the  statement  that  Zeiss  did  not  know 
of  any  person  who  claimed  an  interest  In  the 
property,  'and  this  statement  is  allied  to 
iiave  teen  false,  and  made  with  Intent  to  de- 
ceive-the  court  and  induce  it  to  ^ve  him  Judg- 
ment as  prayed  by  him.  Judgment  in  the  ac- 
tion brought  under  the  McEnerney  Act  was 
given  and  entered  on  the  19th  day  of  Decem- 
ber, 1906,  and  plaintiff  allies  that  he  had  no 
knowledge  of  the  pendency  of  said  action  or 
of  the  Judgment  therein  until  April  1,  1908. 

The  answer  denies  a  number  of  the  allega- 
tions of  the  cfHnpiaJnt,  and  particularly  those 
alleging  fraud  on  the  part  of  the  defendant. 
The  motion  for  nonsuit  was  based  on  tbe 
ground  that  the  various  allegations  of  fraud 
had  not  been  proven. 

[1]  We  may  assume  that  the  complaint 
charged  the  kind  of  fraud  which  would  af- 
ford ground  for  setting  aside  a  Judgment 
valid  on  Its  face.  So  assuming,  we  are  never- 
theless bound  to  hold  that  the  plaintiff  fail- 
ed to  introduce  any  evidence  tending  to  es- 
tablish the  fraud  alleged.  It  was  stipulated, 
for  the  purposes  of  the  present  appeal,  that 
plaintiff  had  shown  "the  outstanding  title, 
viz.  the  state  title.  In  himself."  The  essence 
of  tbe  charge  against  Zeiss  Is  that  be  knew 
that  the  state  title  was  outstanding,  and  In- 
tentionally concealed  this  fact  in  order  to 
mislead  the  court  Into  making  a  decree  de- 
claring him  to  be  the  owner  of  the  land. 
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Here  the  proof  falls.  The  only  witnesses 
called  b;'  plaintiff  were  the  defendant  hlio- 
•df,  and  his  attorney,  Mr.  Otto  turn  Suden. 
Zeiss  testified  that  he  had  purchased  the  lot 
Id  1S93  at  a  referee's  sale  in  a  partition  BUlt. 
At  the  time  of  making  the  purchase  be  ap- 
plied for  and  obtained  a  loan  from  the  Ger- 
man Snrlngs  &  Loan  Society,  and  gave  a 
mortgage  on  the  property  to  secure  the  same. 
Zeiss  knew  nothing  of  any  outstanding  claim, 
and  bought  the  land  believing  that  the  title 
was  good.  The  title  was  searched  by  the 
bank  which  made  the  loan.  "I  supposed  all 
tbe  time,"  he  testified,  "I  was  getting  a  good 
title  when  I  bought  that  property."  After 
purchasing,  he  Improved  the  property.  He 
never  heard  of  any  claim  against  It  until 
after  he  obtained  bis  McEnerney  decree,  lie 
bad  paid  all  the  ta-^es  since  buying  the  lot. 

There  is  nothing  In  all  this  to  warrant  even 
a  suspti-ioQ  that  Mr.  Zeiss  himself  had  any 
Intimation  of  an  outstanding-  claim  against 
the  proiwrty.  As  he  testifled,  he  fully  be- 
lieved that  he  was  acquiring  a  title  In  fee 
shnple,  and  bis  conduct  comported  with  that 
belief.  It  Is  sought,  however,  to  charge  him 
with  constructive  knowledge  of  tbe  state  of 
the  title,  because,  as  it  Is  claimed.  Mr.  turn 
Suden,  who  acted  as  his  attoi-ney  at  the  time 
when  he  made  the  purchase,  was,  or  ought  to 
have  been,  aware  of  the  fact  that  his  client 
was  acquiring  only  the  leasehold  interest,  or 
"dty  title."  Here  again  tbe  evidence  falls. 
Zeiss,  on  hta  direct  examination,  testifled  that 
he  had  asked  turn  Suden  to  examine  the  title 
for  htnL  and  supposed'^^he  had  done  so;  a.lso 
tiiat  he  liad  bought  the  property  on  turn 
Suden's  advice.  Turn  Suden  had  been  one 
1ft  the  attorneys  In  the  partition  suit  In  the 
coarse  of  which  the  sale  to  Zeiss  had  been 
ordered.  Bat  Zeiss  further  testifled  that  be 
did  not  hnow  whether  or  not  turn  Suden  bad 
ouuulned  the  title,  or  had  ever  seen  the  ab- 
stract. Zeiss  made  the  arrangement  for  tbe 
loan  with  the  German  Bank,  and  "depended 
«i  them  to  do  tbe  rest"  Turn  Suden  himself 
testified  that  be  had  nerer  seen  the  abstract, 
bat  that  tbe  title  bad  been  examined  by  Mr. 
Ooodfellow  on  betaalf  of  the  German  Bank. 
While  be  (turn  Sudani  knew  the  distinction 
between  a  dty  tiUe  and  a  state  tlUe,  he  sup- 
posed that  Zeiss  was  acquiring  the  state  title. 
It  la  ATgaeA  that  because  Mr.  turn  Suden 
was  an  attorney  In  the  partition  suit,  he  must 
have  known  the  true  state  of  the  title.  But 
there  is  do  evidence  to  warrant  this  conclu- 
sion, it  Is  not  alleged  In  the  complaint,  and 
tliere  la  no  evidence,  that  any  of  the  Instru- 
meata  affecting  tbe  state  title,  except  the  orig- 
inal conveyance  to  Callaway,  were  of  record. 
The  proceedings  In  the  partition  suit  are  not 
•hown  in  the  transcript  Nor  are  we  ad- 
vised by  the  bill  of  exceptions  what  were  the 
contents  of  the  abstract  which  was  examined 
at  tbe  time  of  Zeiss'  purchase.  We  cannot 
assnme,  In  order  to  support  a  charge  of  fraud, 
that  these  undisclosed  documents  contained 
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evidence  of  an  outstanding  tltl&  The  ap- 
pellants argue  that  the  deed  to  Zeiss,  which 
was  approved  by  turn  Suden,  shows  on  Its 
face  that  only  a  qualified  Interest  was  being 
conveyed.  But  they  have  failed  to  Incor- 
porate this  deed  Into  their  bill  of  exceptions, 
and  the  statement  therefore  has  no  support  in 
the  record. 

The  or^ment  of  the  appellants  seeks  to  im- 
pute to  Zeiss  constructive  knowledge  of  In- 
formation said  to  have  been  obtained  by'  turn 
Suden  while  the  latter  was  acting  as  attorney 
for  other  clients.  Zeiss  was  not  a  i>arty  to 
the  partition  suit ' 

[2]  While  the  knowledge  of  an  attorney  la 
the  knowledge  of  his  client  (0  C.  J.  C38; 
Mabb  V.  Stewart  147  Cal.  413,  81  Pac.  1073), 
the  principal  will  ordinarily  be  charged  with 
constructive  notice  only  where  the  knowledge 
of  the  attorney  has  been  gained  in  the  course 
of  the  particular  transaction  In  which  he  has 
been  employed  by  that  principal  (6  O.  J. 
039).  This  rule  Is  not  without  exceptions. 
Pom.  Eq.  Jur.  J  672.  But  "It  seems  con- 
ceded on  all  handd  that  clear  and  satisfactory 
proof  that  the  knowledge  of  the  former  trans- 
action was  present  in  the  mind  and  memory 
of  tbe  agent  at  the  time  of  tbe  second  trans- 
action Is  necessary  in  order  to  bind  the  prin- 
cipal in  such  second  transaction  by  construc- 
tive notice  of  tbe  prior  Information  of  tbe 
agent."  Wlttenbrock  v.  Parker,  102  CaL  93, 
103,  36  Pac.  374.  24  B,  A,  197,  41  Am.  St 
Rep.  172.  There  Is  no  such  [Hoof  here,  wbnn 
the  only  afllrmative  evidence  Is  that  the  agent 
did  not  know  tbe  allied  fact  at  all.  and  it  Is 
sought,  on  vague  and  incomplete  premises, 
to  Infer  that  he  might  have  had  notice  of  tbe 
fact 

[31  Tt  Is  elementary  that  frand  Is  not  pre- 
snmed,  but  mnst  be  proren.  The  appellant 
relies  npon  the  rule  laid  down  In  Parsons  t. 
Wels.  144  CbL  410,  77  Pac.  1007,  that  where 
the  question  at  issue  Is  the  state  of  the  ad- 
verse party's  mind,  only  slight  evidence  Is  re- 
quired In  tile  absence  of  a  fall  disclosure  by 
sudi  party  of  tbe  facts  peculiarly  within  his 
own  knowledge.  Here,  however,  both  Zeiss 
and  bis  nttonBjf  did  testify  fully  to  ail  such, 
facts.  A  finding  of  fraud  in  this  case  woold 
have  no  support  beyond  that  of  shadowy  and 
unsubstantial  inferences  which  are  In  con- 
flict with  all  the  direct  testimony. 

The  Judgment  Is  athrmed. . 

We  concur:  SHAW,  J.:  LAWIiOR,  J. 

on  Cal.  ISO 
In  re  DAVIS'  ESTATE. 

QABPENTER  v.  IMO. 

(S.  F.  7658.) 

(Supreme  Court  of  California.   May  24,  1917. 
Rehearing  Denied  Jime  21,  1017.) 

L  Wnxs  4^3>546(3)— BSUTBS  C^katbd— Bs- 

TEBSlOIt. 

Under  wlU  devising  estate  to  trustee  to  di- 
vide into  five  parts  and  pay  one-fifth  to  eadi 
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of  several  children,  where  one  child  died  with- 
out heirs  before  testator's  deatb,  the  diBpotition 
to  bim  lapsed  nnder  Civ.  Code.  H  1310,  1343, 
and  as  to  liis  portion  there  was  intestacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1173.] 

2.  executobs  and  administrators  «=>17(2) 
— Appointment — Rioht  to  Appointment. 

Under  will  devisiiiK  property  in  certain 
shares  to  children,  but  providing  that  the  share 
of  one  child  should  be  paid  to  her  in  monthly 
install  men  ts,  the  remainder  after  death  to  go  to 
her  children,  where  a  child  of  such  devisee  peti- 
tioned for  administrotioD  and  the  devisee  con- 
tested the  petition,  but  did  not  apply  for  letters 
herself,  the  petitioner  was  entitlpd  to  appoint- 
ment under  Code  Civ.  Proc  SS  1350fl.  1377. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  i  44.] 

3.  EXBCUTOBS  AND  Administbatoss  «=>288— 
Speciai,  Adiuhmtbatbix— Dibtbibution  or 
Estate. 

Where  the  executors  named  died,  and  a  spe- 
cial administratrix  was  appointed  to  collect  the 
assets  of  the  estate,  there  could  be  no  legal  dis- 
tribution until  the  appointment  of  a  eeneral 
administrator  de  bonis  uon,  and  an  order  for 
distribution  was  beyond  the  jurisdiction  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  SS  1136-1148.] 

4.  Appeal  and  Ebbob  ^634— Scope  or  Re- 
view—Authentication  OF  Record. 

An  appeal  from  an  order  refusing  to  re- 
move a  trustee  cannot  he  considered  on  the  mer- 
its, if  not  supported  by  any  authenticated  rec- 
ord, but  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  fiS  2775,  2829.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomaa  F.  Graham,  Judge. 

Proceedings  In  the  matter  of  the  estate  of 
Eliza  Davis,  deceased,  by  Eliza  B.  Carpenter, 
for  removal  as  admlnistratrU  of  Sarah  La- 
viola  Lee.  and  for  her  own  appointment  as 
such.  From  orders  denying  both  prayers,  tbe 
plaintiff  appeals.  Appeal  from  order  refus- 
ing to  remove  trustee  dismissed.  Order 
denying  application  Cor  letters  reversed. 

Wise  ft  O'Connor,  of  San  Frandsco,  fbr 
appellant  Louis  Horwtbi,  <tf  San  Frandaco, 
for  resp(»id»t. 

SHAW,  J.  Two  appeals  are  bere  present- 
ed. Hie  first  Is  an  appeal  from  an  ordw 
denying  the  appUcatlon  of  Eliza  B.  Carpenter 
for  letters  of  administration  upon  the  estate 
of  EUza  Davis,  deceased.  The  other  is  an 
appeal  from  an  order  denying  the  petition  of 
Eliza  B.  Carp^iter  to€  the  removal  of  the 
respondent,  Sarab  Lavlnla  Lee,  from  her 
office  as  trustee  appointed  by  the  court,  un- 
der the  will  of  Eliza  Davis,  deceased,  and 
for  the  appolntmoit  of  some  other  person  in 
her  stead. 

Eliza  I>aTls  died  testate  on  Mardi  2,  1894, 
being  then  a  resident  of  San  Francisco.  By 
her  win  the  entire  estate  was  devised  to  two 
trustees,  namely,  Joseph  Donahue  and  Adam 
Grant,  in  trust,  as  follows:  First,  to  con- 
vert the  estate  into  money;  second,  to  pay 


debts;  third,  to  divide  the  residue  of  the 
estate  into  five  equal  parts  and  pay  one-fifth 
to  each  of  three  of  her  children  named,  pro- 
vided they  should  be  discovered  by  the  trus- 
tees within  two  years  from  the  date  of  her 
death,  to  pay  another  fifth  to  her  son  Au- 
gustus Davis,  and  out  of  the  remaining  one- 
flfth  to  pay  the  respondent,  Sarah  Lavlnla 
lice,  a  daughter  of  the  decedent,  also  known 
as  favlnia  E^,  $40  per  month  during  ber 
natural  life,  and  at  her  death  the  balance  of 
said  one-flfth  to  be  paid  to  her  cblldren.  It 
was  further  provided  that  If  the  trustees 
failed  to  discover  the  three  Srst-monttoned 
children  of  the  testatrix  within  two  years 
from  the  death  of  the  decedent,  the  shares 
given  to  them  should  be  paid  over  to  the 
other  children,  Augustus  Davis  and  Sarah 
Lavlnla  Lee,  but  that  the  share  of  Sarah  La- 
vinla  Lee  was  "to  be  always  subject  to  the 
above  provision  to  pay  it  to  her  In  monthly 
sums  of  forty  dollars,  during  her  life,  and  the 
remainder  of  her  share,  if  any,  to  her  said 
children,  as  aforesaid." 

The  will  was  duly  probated  and  Adam 
Grant  was  appointed  executor  thereof.  He 
died  In  1898,  and  G.  C.  Webb  was  then  ap- 
pointed administrator  with  the  will  annexed. 
Webb  died  In  1903  and  no  successor  or  otber 
general  administrator  of  t^e  estate  has  ever 
been  appointed. 

[1]  The  trustees  were  unable  to  discover 
either  of  the  three  children  first  mentioned. 
Augustus  Davis  died  before  the  death  of  the 
testator  leaving  no  children,  or  other  living 
descendants,  or  nife,  surviving.  By  the 
death  of  Augustus  Davis  without  lineal  de- 
scendants, the  disposltlou  to  blm  lapsed. 
Civ.  Code,  if  1343.  1310.  As  to  that  portion 
there  was  Intestacy.  It  is  not  necessary  to- 
ttae  dedrion  of  tbls  ease  to  determine  pre- 
dsdy  the  effect  of  these  provisions.  It  U 
suffident  to  note  that  tbe  ddldren  of  Sarah 
lAvlnia  Lee  bave  a  rested  interest  la  tbe 
one-flf  tb  part  out  of  wblcb,  accM'ding  to  tba 
first  provision,  she  was  to  receive  |40  per 
month  during  hw  Ute,  and  that  Ibey  bave 
a  vested  Interest  In  one-half  of  the  three- 
fifths  conditlonaUy  given  to  tbe  three  nndte- 
covered  dilldren,  the  dfect  being  that  bar 
half  of  this  three-fifths  would  be  consolidat- 
ed with  the  fifth  directly  given  to  her,  and 
that  out  of  tbe  whole  thereof  she  was  entitled 
to  receive  only  $40  per  mmtb  during  ber  life,, 
and  that  the  residue  and  remainder  of  that 
part  of  the  estate  would  go  to  her  children  at 
her  death. 

The  records  in  tbe  estate  were  all  destroy- 
ed by  the  confiagratlon  of  April  18,  1906.  In 
1910,  by  proceedings  duly  had,  the  record 
was  restored.  The  two  persons  named  a» 
trustees  in  the  will  died.  On  November  1,. 
1910,  on  the  petition  of  Sarah  Lavlnla  Lee, 
the  court  appointed  her  to  act  as  trustee  un- 
der the  wlU  instead  of  the  persons  appointed, 
by  the  will.  The  petition  for  the  appointment 
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of  a  trastee  Included  an  appHcaUon  for  the 
ai^lntment  of  a  special  administratrix  of 
the  estate,  and  thereupon  the  court  also  made 
an  order  appointing  the  said  Sarah  Lavinla 
Lee  special  administratrix  of  said  estate, 
'*witta  special  and  full  power  to  collect  and 
reoelTe  from  the  Pennsylvania  Fire  Insur- 
ance Company  all  money  due  on  any  policy 
of  fire  Insurance,  or  due  on  any  contract  or 
for  any  reason,  and  to  collect  and  preserve 
all  the  goods,  chattels,  debts,  and  effects  of 
the  decedent  and  to  preserve  from  damage, 
waste  and  Injury,  the  real  estate."  Sbe  gave 
txmd  as  required  by  the  order,  and  thereupon 
letters  of  special  administration  were  issued 
to  her,  authorizing  her  to  "collect  and  take 
charge  of  the  estate  of  said  deceased,  and  to 
exercise  such  other  powers  as  may  be  neces- 
sary for  the  preservation  of  said  estate." 
Thereafter  she  flled  her  final  account  as 
special  administratrix,  and  the  same  was 
settled,  showing  a  balance  of  money  In  her 
hands  of  $1,362.60.  Afterwards,  on  April  4, 
1913,  said  Sarah  Iiavinla  Lee  filed  a  petition 
for  the  final  dlstributioQ  of  said  estate.  In 
twauance  thereof,  the.  formal  notice  re- 
quired by  law  having  been  given,  the  court, 
CD  April  23,  1013.  made  an  order  purporting 
to  distribute  the  whole  of  said  estate  ab- 
solutely to  the  sufd  Sarah  Lavinia  Lee. 

[2]  Ell2a  E.  Carpenter  is  one  of  the  chil- 
dren of  said  Sarah  Laviula  Lee,  and  as  such 
has  a  vested  interest  in  the  estate,  under  the 
terms  of  the  will.  She  was  therefore  entitled 
to  letters  of  administration  thereon  imless 
some  other  person  having  a  better  right  ap- 
plied ffur  letters  In  opposition  to  her.  On 
May  28,  1915,  sbe  filed  a  petition  for  the 
tetters  of  administration  here  In  gaestloo, 
and  a  petltton  tor  the  r«noTal  of  Sarah 
lATlnia  Lee  as  trustee.  Opposition  to  the 
petition  tor  adminlstratlcm  was  made  by 
Sarah  Larlnla  Lee,  on  the  ground  that  there 
was  no  estate  to  be  administered,  and  on 
the  further  ground  that  Eliza  EL  Carpenter 
was  unfit  to  act  in  that  capacity.  Sarah  La- 
rinfa  Lee,  being  the  daughter  of  the  decedent, 
was  first  entitied  to  letters,  but  as  she  did 
not  apply  therefor  in  opposition  to  tbe  petl- 
tlwi  of  Eliza  Ei.  Carpoiter,  the  latter  was 
entitled  to  administer.  Code  Glr.  Proa  {{ 
1350a,  1377.  Upon  the  trial  the  allegation 
in  the  opposition,  to  tbe  effect  tlut  Eliza  E. 
Carpenter  was  an  unfit  person  to  act  as  ad- 
ministratrix,- was  withdrawn,  and  the  peti- 
tion for  administration  was  denied,  upon  tbe 
theory  that  there  was  no  estate  to  be  ad- 
ministered. Tbe  contention  of  the  appellant 
Is  that  the  court  erred  In  Its  conclusion  that 
the  estate  had  been  lawfully  distributed. 
This  Is  the  prlndpal  question  for  considera- 
tion. Tbe  theory  of  the  appellant  Is  that 
ttiere  can  be  no  distribution  of  an  estate  upon 
which  there  is  no  general  administration, 
that  the  appointment  of  Sarah  lavinia  Lee 
as  q»eclal  administratrix  was  merely  for  the 
spedaL  purpose  mentioned  In  the  order  and 


in  her  letters  as  such,  that  It  did  not  con- 
stitute her  the  general  administratrix  of  the 
estate,  and  that  after  the  death  of  Webb, 
and  until  general  letters  of  administration 
de  bonis  non  were  granted,  the  court  was 
without  power  or  Jurisdiction  to  make  dis- 
tribution thereof. 

No  rights  of  third  parties  are  involved  in 
the  question  as  here  presented  and  there  Is 
no  claim  that  the  petitioner  has  been  guilty 
of  laches  sufficient  to  warrant  a  refusal  of 
the  appointment. 

[3]  We  think  this  point  Is  well  taken.  The 
powers  of  a  special  administratrix  are  drawn 
from  the  statute.  "By  our  law  he  has  the 
powers  enumerated  by  statute,  each  and  all 
of  which  pertain  to  the  collection  and  preser- 
vation of  the  estate,  and  'such  others  as 
are  conferred  upon  hlra  by  his  appointment.' 
Though  the  language  above  quoted  Is  broad, 
its  limitations  are  apparent  It  is  no  general 
grant  It  does  not  authorize  the  court  to 
obliterate  the  distinctions  between  general 
iind  special  administrators.  Tbe  additional 
powers  are  only  such  as  are  incident  to  Uiose 
designated,  or  In  line  with  them."  Bstate  of 
Welch,  106  Gal.  432.  39  Pac.  806.  In  accord- 
ance with  these  principles  It  was  held  In  that 
case  tbat  the  court  had  no  authority,  while 
tliere  was  a  special  nduilnlstrator  in  charge 
of  the  estate  and  during  the  time  when  the 
general  administration  was  suspended,  to 
make  a  partial  distribution.  The  court  said: 

"If  i>artial  distribution  can  be  decreed  under 
section  1415,  so  also  may  general  distribution,  and 
all  the  distinctions  between  general  and  special 
admiiiistrators  be  thus  swept  aside.  This  was 
not  tbe  design  of  the  lawmakers." 

These  principles  are  decisive  of  this  case. 
If  there  can  be  no  partial  distribution  dur- 
ing a  time  when  there  is  no  general  ad- 
ministrator in  office,  much  less  ton  there  be 
complete  distribution.  The  decisions  con- 
cerning errors  made  by  tbe  court  in  deciding 
a  matter  over  wbldi  it  has  jurisdiction  are 
not  in  point  The  jurisdiction  here  involved 
Is  not  that  general  probate  jurisdiction  which 
every  superior  court  possesses  under  the  Con- 
stitution, but  a  jurisdiction  to  pronounce  a 
particular  judgment  In  a  particular  estate. 
The  superior  court  has  general  jurisdiction 
of  matters  of  probate.  The  superior  court  of 
the  city  and  county  of  San  Francisco  had  and 
still  has,  in  a  certain  sense,  jurisdiction  over 
the  estate  of  Eliza  Davis,  deceased.  J^ut  aft- 
er tbe  death  of  Webb,  the  administrator  with 
tbe  w|il  annexed.  It  did  not  have  further 
Jurisdiction  to  proceed  to  close  and  distribute 
the  estate  until  it  had  first  appointed  a  suc- 
cessor to  Webb  In  the  general  administration. 
The  decree  of  distribution  made  under  these 
circumstances  was  therefore  of  no  effect. 
The  court  still  retained  jurisdiction  of  the 
estate,  and  it  had  tbe  power,  and  It  was  also 
its  duty,  to  appoint  some  one  to  take  charge 
of  the  property  and  make  the  distribution  In 
the  regular  manner  provided  by  law.  Es- 
tate of  Plna,  112  Cal.  14,  44  Pac.  332. 

£4]  We  find  that  the  appeal  from  the  order 
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refusing  to  remove  Sarah  Lavlnia  Lee  as 
trustee  is  not  supported  by  any  authenticated 
record.  Consequently  we  cannot  consider  It 
on  the  merits.  Her  claim,  which  she  asserted 
Id  opposition  to  the  application  for  letters  of 
administration,  that  she  Is  the  absolute  own- 
er is,  of  course,  inconsistent  with  her  duty 
as  trustee,  but  it  la  not  determined  In  her 
favor  by  the  refurtal  of  the  court  to  remove 
her.  The  proper  course,  with  reference  to  the 
appeal  from  timt  refusal,  is  to  dismiss  it. 
We  are  not  to  l>e  understood  as  holding  that 
■uch  an  order  la  appealable.  It  Is  not  In- 
cluded in  the  list  of  orders  and  judgments 
made  api>ealab1e  by  sections  963  and  1701 
of  the  Code  of  Civil  Procedure. 

The  apiwal  from  the  order  refusing  to  re- 
move Sarab  Larinia  Lee  as  trustee  la  dis- 
missed. 

Tlie  order  denying  the  application  for  let- 
ters of  administration  Is  reversed. 

We  concur:  SLOSS,  J.;  LAWLOR,  J. 


(I7E  Cal.  187) 

In  re  ATERS*  ESTATR   (S.  P.  7307.) 

(Supreme  Court  of  California.    Slay  23.  1917.) 

1.  kxkcutors  and  administrators  «=»:il4 
(12)  —  Appeal  — Review  — Who  may  Com- 
plain. 

An  executor  cannot  question  on  appeal  the 
estate's  division  among  beirs  anil  ben^ciaries. 

IKd.  Note.-— For  other  cases,  see  Executors  and 
Adminititratora,  Cent.  Dig.  SS  1203-121^] 

2.  Appeal  and  Esboe  «=»]G1— Rbview— Who 

ENTn'LED  TO. 

Where  teBtator's  son  under  a  distribution 
agreement  received  money  and  land  to  which 
the  will  did  not  entitle  him,  and  mortgaged  the 
land,  lie  cannot  qucHtion  the  v^idity  of  the 
aKrecment  upon  appeal. 

[I*M.  Nt>te.— For  other  canes,  see  Appeal  and 
Error.  Cent.  "Dig.  SS  970-083.] 

3.  Appeal  and  Erbob  ^^Ifll— Review— Who 
Entitled  to. 

Ordinarily  a  party  cannot  accept  the  bene- 
Rta  of  a  Judgment  and  also  appeal  from  it,  nl- 
tbouch  eppellant  may  accept  what  be  is  con- 
cpilriily  entitkil  to,  and  appeal  to  establi^  his 
claim  to  somethEuK  additional. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  SS  07&-liS3.] 

Department  1.  Appeal  from  Superior 
Court,  Sonoma  County;  Thos.  C.  Denny, 
Judge. 

In  the  matter  of  the  Estate  of  David  Ayers, 
decensied.  From  a  decree  of  distribution, 
Chnrli>s  Ayers,  individually  and  as  executor, 
appeals.  Both  appeals  dismissed. 

Vf.  F.  Cowan,  of  Santa  Rosa,  for  appellant 
3.  R.  I^ppo  and  D.  B.  Gale,  both  of  Santa 
Rosa,  for  respondenL 

SLOSS,  J.  David  Ayers  died  on  tbe  SOtb 
day  of  June,  1912,  survived  by  a  daughter, 
Anna  Mary  Rosa,  and  three  sons,  Charles 
Ayers,  G.  Lemuel  Ayers  and  Clarence  L. 
Ayers.  On  July  30,  1912,  a  paper  was  ad- 
mitted to  probate  as  tbe  last  will  of  said  de- 


cedent Charles  Ayers  and  O.  Lemuel  Ayers 
were  named  in  the  will  as  executors  and  let- 
ters testamentary  were  issued  to  them.  By 
the  will  the  testator  gave  certain  cash  legacies 
to  five  grandchildren,  and  to  Anna  Mary  Ross 
and  Clarence  1^.  Ayers.  He  also  devised  cer- 
tain real  property  to  two  of  his  sons.  In 
addition,  he  devised  to  Charles  Ayers  and 
G.  Lemuel  Ayers  his  "ranch  on  tbe  !%anta 
Rosa  and  Sebastopol  rood,  Charles  tailing  tbe 
east  half  thereof  end  G.  Lemuel  taking  tbe 
west  half  thereof."  the  testator's  intention, 
as  expressed  in  the  will,  being  to  divide  the 
ranch  equally  as  to  acreage,  without  regard 
to  improvements.  All  the  live  stock,  vehicles, 
and  harness  on  tbe  ranch,  as  well  as  any 
money  or  other  personal  property  remain- 
ing after  satisfying  other  legacies,  was  be- 
queathed In  equal  shares  to  the  said  four 
children  of  the  testator.  On  July  29.  1912, 
Anna  Mary  Ross,  Charles  Ayers,  G.  Lemuel 
Ayers.  and  Clarence  L.  Ayers  entered  into  an 
agreement  for  the  division  of  the  ratate.  By 
this  instrument  it  was  provided  that  20  acres 
of  the  ranch  above  mentioned  should  be  set 
off  to  Anna  Mary  Ross,  and  that  the  residue 
of  money  and  personal  property,  over  and 
above  the  legades,  should  be  divided  equally 
among  the  three  sons,  no  part  thereof  to  go  to 
Anna  Mary  Ross.  Tbe  agreement  described 
the  20  acres  which  were  to  go  to  Anna  Mary 
Boss,  and  two  parcels  of  about  40  acres  each 
(comprising  the  rest  of  the  ranch),  wbldi 
were  to  go  to  Charles  and  G.  Lemuel,  respec- 
tively. The  20-acTe  piece  waa  at  tbe  sisterly 
end  of  the  ranch.  In  October,  191.1,  O.  Lem1^ 
el' Ayers,  one  of  tbe  executors,  filed  bis  petl* 
tion  for  distribution,  setting  up  tbe  making 
of  this  agreement,  and  asking  tbat  the  estate 
be  distributed  in  accordance  with  its  pro- 
visions. In  BO  fbr  as  they  conflicted  with  the 
terms  of  the  will.  Charles  Ayers  filed  a 
petition,  aakliv  that  tbe  estate  be  dlstrtboteA 
In  accordance  with  the  will.  Anna  Haiy 
Ross  filed  an  answer  to  the  lattw  petition, 
setting  up  the  making  of  the  agreratoit 
Charles  Ayers  then  filed  an  answer  to  the 
petition  of  G.  L«nael  Ayers,  and  to  the  an- 
swer of  Anna  Bfary  Rosa.  In  this  pleadlnf 
he  made  allegations  designed  to  show  tbat  bte 
consent  to  tbe  agreement  entered  Into  br 
the  four  children  of  David  Ayera  bad  been 
obtained  by  means  of  mmace  nerdsed  tqr 
Anna  Mary  Ross,  and  that  he  bad  rescinded 
tbe  agreement.  Tbe  court  below  sustained 
tbe  demurrers  of  Anna  Miaiy  Boss  and  Q. 
Lemuel  Ayers  to  tbls  answer,  and  made  Its 
decree  distributing  tbe  estate  In  accordance 
with  the  terms  of  the  agreem«it  From  this 
decree  Charles  Ayers,  Individually  and  as 
executor,  appeals. 

[1-S]  Tbe  respondents  move  to  dismiss  the 
appeals.  It  Is  well  settled  that  an  executor 
has  no  standing  to  qnestlcm,  by  meana  of 
an  appeal,  the  division  of  tbe  estate  among 
tbe  benefldarles  or  h^rs.   Batea  t.  Rybei^ 
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40  GaL  463;  In  n  Wright,  40  Cal.  650; 
Boacb  y.  Coffey.  78  CaL  2S1.  14  Pac.  840; 
In  re  WlUiams.  122  Cal.  76,  64  Paa  3^ 

l^e  motion  to  dismiss  the  Indlvldnal  appeal 
is  based  ttpon  the  ground  tbat,  since  ttae  mak- 
ing of  the  decree,  the  appellant  has  been  In 
the  possession  and  enjoyment  of  all  of  tbe 
real  and  personal  property  distributed  to 
blm,  and  that,  having  thus  accepted  tbe  fruits 
of  the  decree,  be  Is  not  in  a  posltloii  to  main- 
tain an  appeal  from  ft. 

By  qfndavlts  tbe  moving  parties  show  that 
immediately  after  tbe  making  of  the  decree  of 
distribution,  all  of  tbe  dlstrlbatees  received 
and  took  possession,  respectively,  of  all  of  the 
property  distributed  and  awarded  to  them. 
Included  In  this  was  the  sum  of  $630.83  In 
cash,  of  which  Charles  Ayers  received  one- 
third,  1  e.,  $210.27,  no  part  of  said  residue 
having  been  paid  to  Anna  Mary  Rosa.  The 
ranch  described  In  the  will  contained  a  little 
over  100  acres,  of  which  20  acres  were  dis- 
tributed to  Anna  Mary  Ross,  and  two  parcels, 
each  containing  40.18  acres,  to  Charles  Ayers 
and  O.  Lemuel  Ayers,  respectively.  Cbarles 
Ayers,'  it  Is  stated  In  these  affidavits,  has, 
ever  since  the  making  of  the  decree,  been  In 
pos&estiion  of  tbe  40.18  acres  so  distributed 
to  blm.  Since  tbe  entry  of  such  decree,  the 
wife  of  said  Charles  Ayers  has  recorded  a 
declaration  of  homestead  covering  enid  40.18 
acres.  Furthermore,  said  Cbarles  Ayers  and 
bis  wife  have  executed  two  mortgages  upon 
said  tract  to  secure  tbe  payment  of  two 
notes  for  $1,200  and  for  $3,000,  respectively. 
Both  of  said  mortgages  have  been  recorded, 
and  tbe  latter  still  remains  nnsatlsfled  of 
record. 

Tbe  counter  affidavit  of  the  appellant  does 
not  deny  the  material  facts  thus  stated.  He 
deposes  "that  he  has  not,  by  conveyance,  ac- 
quiescence^ esti^pel,  or  otherwise,  conveyed 
any  interest  that  he  may  have  In  said  estate 
to  any  other  person."  He  does  not  deny,  how- 
ever, that  he  has  been  In  possession  of  the ' 
40.18-«ci8  tract,  and  he  admits,  In  express 
terms,  the  execution  of  the  two  mortgages. 
Wltb  respect  to  the  personal  property,  he  de- 
nies that  It  was  accepted  or  received  by  blm, 
"with  the  Idea  of  defeatlzig  the  rights  of  any 
other  person  in  case  aald  decree  of  distrlbo- 
tlon  shall  be  wt  aside  or  reversed."  This 
evaslTe  statemmt  Is,  In  eflectt  an  admission 
of  the  receipt  of  the  money.  The  force  of 
the  admission  Is  not  qvallSed  Inr  the  affiant's 
disclaimer,  of  an  Intent  to  deffeat  tbe  rl^ts 
of  others. 

"The  rlfht  to  accept  the  fmits  of  a  jud^ent 
and  the  ri^t  of  appeal  therefrom  are  cot  con- 
cnrrent.  On  the  contrary,  they  are  totally  in- 
consistent  An  election  .to  take  one  of  these 
coursefi  is  therefore  a  renundation  of  the  other." 
In  re  Shaver,  1.11  Oal,  219,  63  Pac.  340;  In  re 
Baby.  87  Cal.  200,  25  Pac.  406,  22  Am.  St.  Rep. 
239:  San  Bemiirflino  County  v.  Riverside  Coun- 
ty. 135  Cal.  618.  67  Pac.  1047;  Turner  r.  Mark- 
ham,  152  Cal.  246,  92  Pac.  485;  Bunttng  v. 
Baidcell.  162  Gal.  426.  98  Pac.  110;  Walnut 


Irrig.  OlsL  V.  Burke,  168  GaL  165,  110  Pac. 

517. 

Where,  however,  the  appellant  Is  conceded- 
ly  entitled  to  that  which  be  has  accepted, 
but  is  claiming  oometblng  more,  he  Is  not 
precluded  from  maintaining  an  appeal  for  the 
purpose  of  establishing  his  greater  claim. 
San  Bernardino  County  v.  Riverside  County, 
supra ;  Walnut  Irrig.  Dlat.  v.  Bnrke,  supra. 
Tbe  appellant  seeks  to  bring  the  case  within 
this  limitation  of  the  rule.  But  the  facts  do 
not  fit  the  claim.  Under  the  will  tbe  appel- 
lant was  entitled  to  tbe  east  half  of  tbe 
ranch,  and  G.  Lemuel  to  tbe  west  half.  Un- 
der tbe  agreement,  carried  Into  the  decree, 
Mrs.  Ross  obtains  20  acres  of  the  east  half, 
leaving  tbe  remaining  SO  acres  to  be  equally 
divided  twtween  the  appellant  and  his  blath- 
er, Q.  Lemuel  Ayers.  Tbe  appellant's  40 
acres,  therefore.  Include  10  acres  which,  un- 
der the  will,  would  have  gone  to  his  said 
brother.  Not  only  has  he  gone  into  posse- 
sion of  land  to  which,  under  the  will,  he 
would  not  have  been  entitled,  but  he  has  in- 
cumbered it  by  a  mortgage.  Simitar  consid- 
erations apply  to  tbe  personal  property.  Un- 
der tbe  will,  the  residue  of  cash  would  have 
gone  to  the  four  children  in  equal  shares. 
Under  the  decree  Mrs.  Ross  received  none  oX 
it,  and  the  appellant  took  one-third.  Instead 
of  the  one-quarter  which  would  otherwise 
have  come  to  him. 

Both  appeals  are  dismissed. 

We  concur:  SHAW,  J. ;  LAWLOB,  J. 


(ITS  Cal.  IftL) 
ATERS  V.  ROSS  et  at    <S.  F.  7306.) 

(Supreme  Court  of  California.   Hay  2S,  1917.) 

Appbal  and  Error  «=»150(1)  —  Review  — 

Moor  Question. 
PlaintifTs  appeal,  in  action  to  net  aside  a 
distribution  afireement,  will  be  dismiwed  where 
a  decree  of  dUtribiition,  enforcing  such  agree- 
roent,  has  previously  become  final,  and  appellant 
has  accepted  benefita  of  that  adjudicattoa. 

[Ed.  Note. — For  other  oases,  sec  Appeal  and 
Error,  Cent  Dig.  §S  034,  040.] 

Department  1.  Appeal  from  Superior 
Court,  Sonoma  County;   Thos,  0.  Denny, 

Judge. 

Action  by  Charles  Ayers  against  Anna 
Mary  Boss  and  others.  Judgment  for  de- 
fendants, and  plaintiff  ai^eals.  Appeal  dis- 
missed. 

W.  F.  Cowan,  of  Santa  Rosa,  for  appel- 
lant J.  R.  Leppo  and  D.  B.  Oal^  both  of 
Santa  Rosa,  for  respondents. 

SLOSS,  J.  Ttie  essential  facts  of  this  ap- 
peal are  stated  in  the  opinion  in  Estate  of 
Ayers  (S.  F.  No.  7307)  165  Pac.  528,  Just  de- 
cided. Here  the  plaintiff  brought  a  civil  ac- 
tion to  set  aside  the  agreement  between  the 
four  children  of  David  Ayers  fbr  the  divS< 
slmL  of  the  estate.   The  grounds  of  attack 
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are  the  same  as  Uiose  set  up  by  him  In  the 
probate  proceeding.  A  demurrer  to  tbe  com- 
plaint was  sustained  without  leave  to  amend. 
Tbe  record  contains  a  document  entitled 
"Judgment  by  the  Court,"  and  from  this 
judgment  the  plaintiff  appeals.  It  may  well 
he  questioned  whether  the  entry  tn  question 
constitutes  a  Judgment,  or  Is  merely  an  order 
sustaining  tbe  demurrer,  and  therefore  not 
tbe  subject  of  an  appeal.  But  passing  this 
point,  it  appears  that,  since  the  taking  of  the 
appeal,  the  controversy  has  been  decided 
against  the  appellant's  claims  by  tbe  grant- 
ing of  a  decree  of  distribution  in  accordance 
with  the  terms  of  the  agreement  It  further 
appears  that  tbe  appellant  has  accepted  the 
beueflts  of  this  distribution.  Upon  these 
grounds  respondents  move  to  dismiss  the  ap- 
peal. 

The  decree  of  distribution  having  become 
Qnal  by  our  order  dlsmisdng  the  appeal 
therefrom,  the  matters  there  determined 
against  this  appellant  are  no  longer  open  to 
question.  He  is  not  therefore  in  a  position 
to  questitm  the  correctness  ot  the  adjudica- 
tion In  favor  of  the  validity  of  the  agree- 
ment In  re  Blythe,  108  Cal.  124,  126.  41 
Pac.  33.  Having  accepted  the  benefits  of 
that  adjudication,  he  cannot  appeal  from  the 
present  Judgment,  which,  like  the  decree  of 
distribution  itself,  rests  upon  a  basis  -which 
Is  Inconslsteat  with,  the  maintenance  oC  the 
position  asserted  by  the  complaint. 

Tb»  appeal  la  dismissed. 

We  ctmcor:  SHAW,  J. ;  LAWLOB,  J. 


076  GaL  171J 

MOOBS  et  aL      STRAYEB  at  al.    (U  A. 
6009.) 

(Supreme  Court  of  California.   May  Ifl^  1917.) 

Appkal  and  Ebbob  <S=> 345(1)— Tii«  fob 
Appeal— Statute. 
Under  Code  Civ.  Proc.  {  941b,  requiring  no- 
tice ot  appeal  to  be  filed  within  00  days  after 
enby  of  judgment,  provided  tbaC  If  proceedings 
on  motion  for  new  trial  are  pending,  the  time 
for  appeal  shall  not  expire  until  30  days  after 
entiT  m  the  trial  court  of  order  determining 
motion  "or  other  termination,"  tbe  quoted 
phrase  refers  to  section  600,  making  court's 
failure  to  dedde  motion  within  three  months 
"after  the  verdict  of  the  jury  or  service  on  the 
moving  party  of  notice  of  a  decisitm  of  the 
court'  equivalent  to  a  denial  ot  the  motion; 
bmce  it  was  immaterial  that  the  notice  of  in* 
tention  to  appeal  was  filed  before  notice  of  deci- 
sion of  the  court,  since  the  statute  relates  to 
the  power  of  the  court,  and  not  merely  to  the 
rights  of  tbe  appealing  party. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S  1895.] 

In  Bank.  Appeal  from  Superior  Court 
Jam  Angeles  County ;  Cbas.  Wellb(»n,  Jnd^ 

Action  by  Bebecca  J.  Moore  and  anotb^ 
against  Henry  Strayer  and  others.  Judg- 
m&at  for  defendants,  and  plalnUffii  appeaL 
On  motion  to  dlraDlss  appeal.  Motion  denied. 


M.  B.  Butler,  ot  Pasadena,  for  app^ianta. 
Tanner,  Taft  &  Odell.  of  Loa  Angeles,  tor 
respondents. 

VICTOR  EL  SHAW,  Judge  pro  tesn.  Tbo 
judgrarat  from  wbldi  f^ntilb  and  cross-de- 
fendants ai^ieal  was  entered  on  May  1,  1916. 
ImwUants,  wlthont  waiting  for  service  of 
notice  of  tbe  dedsUm  of  tbe  court  (which  no- 
tice, as  shown  by  the  record,  was  In  fact 
duly  served  <m  June  23^,  served  and  filed 
their  notice  of  intention  to  move  for  a  new 
trial  on  May  15tb,  whldi  motion,  pursuant 
to  notice  given  of  the  time  of  hearing  there- 
of, was  made  July  3d.  The  court  however, 
made  no  ruling  thereon  until  S^ember  ISth, 
on  which  date  It  made  a  formal  order  deny- 
ing the  motion.  Respondent's  contention  is 
that  the  motion  was  denied  by  operation  of 
law  three  months  after  the  flling  of  the  no- 
tice of  Intration,  which  expired  on  August 
15th,  and  hence  the  notice  of  appeal  filed 
October  17th  was  too  late. 

We  do  not  so  construe  the  statute.  Sec- 
tion 941b  of  the  Code  of  Civil  Procedure  pro- 
vides that  notice  of  appeal  shall  be  filed  witli- 
1q  60  days  after  entry  of  Judgment  provid- 
ed, however: 

"If  proceedings  on  motion  tor  a  new  trial  are 
pending,  the  time  for  appeal  from  the  Judgment 
aliall  not  expire  until  thirty  days  after  entry  fn 
the  trial  court  of  tbe  order  determining  such 
motion  for  a  new  trial,  or  other  terminadon  in 
the  trial  court  of  the  proceedings  upon  such  mo- 
tion." 

Tbe  words  "other  termination"  include  by 
way  of  refer^ice  the  denial  of  the  motion  by 
operation  of  law  as  provided  In  section  660 
of  the  Code  of  CAvil  Procedure,  where  It  is 
said: 

"The  power  of  the  court  to  pass  on  motion 
for  new  trial  shall  expire  within  three  months 
after  the  verdict  of  the  jury  or  service  on  the 
moving  party  of  notice  of  the  decision  of  the 
court.  If  Budi  motion  is  not  determined  within 
said  three  months  the  effect  shall  he  a  denial 
of  the  motion  without  furtiier  order  ot  the 
court" 

Under  tUa  provision  the  three  months* 
time,  wltliln  whl<^  tbe  court  was  anptmer- 
ed  to  act  opou  tbe  motion,  did  not  conuneoce 
to  run  nntli  "service  on  the  moving  party  of 
notice  of  tlie  decision  of  the  court"  Tbls 
notice,  as  we  have  seen,  was  not  served  un- 
til June  23d,  vrtitdi  date  marks  tbe  time 
tnm  which  to  measure  tlie  three  mouths'  pe- 
riod within  which  tbe  court  was  vested  with 
Jurisdiction  to  pass  upon  tlie  motion.  If  the 
rights  of  the  party  appealing  were  alone  to 
be  considered,  tbe  giving  of  tbe  notice  of  In- 
tention might  as  to  Mm,  be  constmed  as  a 
waiver  of  service  of  notice  of  decision,  but 
the  provision  relates  to  the  power  of  the 
court,  Jurisdiction  of  whitA  to  pass  upon  the 
motion  la  divested  only  by  tbe  service  of  no- 
tice of  decision  followed  by  the  lapse  of  a 
period  of  three  months,  during  wbi<ih  It  is 
empowered  to  act  on  the  motion  fcnr  a  new 
trial.  It  thus  aKiears  that  the  time  within 
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wtddh  tbe  court  was,  ander  the  provision  of 
MCtlOD  660,  supra,  required  to- act  upon  the 
motion,  did  not  expire  until  September  23d. 
Hw  act  of  the  court  in  making  the  order 
dmylng  the  motion  was  had  on  S^tember 
18th,  which  was  five  days  before  the  exidra- 
tloa  of  the  three  months  from  sen-Ice  of  the 
notice  of  decision. 

It  follows  that  the  notice  of  appeal  served 
on  October  17.  1916^  was  within  tbe  time 
spedSed  therefor. 

The  motiint  to' dismiss  is  deoled. 

Weconcar:  ANGEILLOTTI.O.  J.;  SLOSS, 
J.;  UBLVIN.  J.;  SHAW,  J.;  HENSHAW,  J. 


an  CiU.  iM) 

Id  re  WISE'S  ESTATH.   (L.  A.  4505.) 
Wnpraw  Gourt  of  Callfemla.   Blay  24.  1^7.) 

L  EXECUTOBS  AND  AoinNISntATORS  ^24  — 

Right  to  AppoiimairT— Pdbuo  Adhiivis- 
nAToa. 

Under  Code  Civ.  Proc.  i  1365,  stating  the 
order  of  precedence  of  applicants  for  letters  of 
admin iBtration,  tbe  public  administrator  takes 
precedence  of  "any  person  legally  competent" 
wko  is  not  entitled  to  letters  by  virtue  of  rela- 
tieufaip.  and  the  grantee  of  a  person  entitled  as 
bdr  or  next  of  kin  has  no  right  in  preference 
to  the  poblie  administrator. 

SI.  Note.— For  other  cases,  see  Ezecators  and 
Enlstrators,  Gent  Dig.  U  132-140.] 

2.  BXECVTOBS  AITD  AniflNISTaATORS  ^=>1T(2, 

7)— Right  to  Appointhbht  —  Public  Ad- 

mih18tkatob. 
Where  the  heirs  are  nonresidnits,  they  are 
not  entitled  to  administer  under  Code  Civ.  Proc, 
f  13A8,  and  hence  cannot  Dominate  tbe  admin- 
istntor. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
AdmlDiitratOTS,  Ce^it  Dig.  8S  44,  57-69.] 

Department  1.  Appeal  from  Superior 
Omit,  San  Diego  Gounty ;  W.  R.  Guy,  Judge. 

Proceedings  in  tbe  matter  of  the  estate  of 
Mtiy  O.  Wise,  deceased.  From  an  order 
denyliig  the  petition  for  letters  of  admlnlstra- 
tloD,  A.  C.  Mouser  appeals.  Affirmed. 

A.  G.  Monser,  of  San  Diego,  in  pro.  per. 
Hamilton  ft  Undley.  ot  San  Dl^,  for  ie> 

spoodeot 

SHAW,  J.  The  appellant.  A,  O.  Monser, 
appeals  from  an  order  of  the  superior  court 
denying  the  petition  of  two  nonresidents, 
helre  of  the  decedent,  for  letters  of  adminis- 
tration upon  the  estate  of  Mary  O.  Wise,  de- 
ceased, to  Mouser,  and  granting  letters  there- 
on to  Edwin  Reed,  who  was  the  public  ad- 
ministrator of  the  county  of  San  Diego. 
Mary  O.  Wise  died  Intestate  seised  of  real 
property  situated  in  said  county.  The  only 
fact  by  virtue  of  whldi  the  aM>ellant  claims 
the  right  to  letters  Is  that,  since  the  death  of 
tbe  decedent,  he  has  received  a  conveyance 
from  one  of  her  heirs  purporting  to  convey 
to  him  all  of  the  right,  title,  and  interest  of 
said  belr  In  a  part  of  the  said  real  property  of 
which  Mary  O.  Wise  died  seised.   The  said 


heir  was  not  and  is  not  a  resld«it  of  the 
state  of  California. 

[1, 2]  The  right  to  letters  of  administration 
uptm  the  estate  of  one  who  dies  Intestate  Is 
controlled  by  section  1306  of  the  Code  of 
CMvll  Procedure.  Under  that  section,  per^ 
sons  are  entitled  to  letters  in  tbe  following 
order: 

"1.  The  surviving  husband  or  wife,  or  some 
competent  person  whom  he  or  she  may  request 
to  have  appointed.  2.  The  children.  3.  The  fa- 
ther and  mother.  4.  Tbe  brothers.  5.  The  sis- 
ters. 6.  The  grandchildren.  7.  The  next  of  kin 
entitled  to  share  in  the  distribution  of  the  es- 
tate. 8.  The  public  administrator.  9.  The 
creditors.  10.  Any  person  legally  competent." 

The  opening  cdanse  declares  that  relatives 
are  entitled  to  adminiatratltHi  only  when 
tbey  are  entitled  to  succeed  to  the  personal 
estate.  It  will  be  seen  that  the  public  admin- 
istrator takes  precedence  of  "any  perscm  leg^- 
!y  competent"  who  is  not  entitled  to  letters 
by  virtue  of  relatloniriilp.  ^Hiere  Is  no  pro^- 
sion  that  the  grantee  of  one  of  the  persons 
entitled  as  beir  or  next  of  kin  shall  have  the 
right  In  prefOTence  to  Uie  public  admlnlstra- 
ten:.  As  the  betrs  were  nonresidents,  they 
were  not  entitled  to  administer.  Code  Civ. 
Proc.  1 1368.  Hence  tber  could  not  nominate. 
Estate  of  Beeob.  63  Gal  458.  It  follows  that 
the  appellant  bad  no  right  to  letters,  and  that 
the  court  below  properly  refused  to  grant  the 
petition  as  against  tbe  public  administrator, 
who  also  applied  for  sncb  letters.  There  are 
cases  holding  that  vrtiere  a  persim  dies  testate 
atkd  the  executor  named  in  tbe  will  falls  to 
apply  for  letters,  the  court,  under  section 
1323  of  the  Code  of  GItU  Procedure,  may 
appcdnt  "any  other  person  interested  In  the 
will"  who  petitions  therefor,  and  that  this 
gives  authority  to  appoint  the  grantee  or  as- 
signee of  a  person  who  takes  under  the  will. 
In  re  Bergln,  100  Cal.  376,  34  Pac.  867 ;  Es- 
tate of  Engle,  124  GaL  292,  56  Pac.  1022. 
These  cases  have  no  application  to  the  rights 
of  persons  to  administer  upon  the  estate  of  an 
Intestate. 

It  Is  unnecessary  to  consider  tbe  respond- 
ent's objection  to  the  transcript 
The  order  is  afllrmed. 

We  concur:  SLOSS,  J.;  LAWLOB,  J. 


a?S  Cal.  1«6) 
PATNB  V.  CUNNINGHAM.   (L.  A.  4011,) 
(Supreme  Court  of  California.   May  18,  1917.) 
Contracts  «b220^— BmLDzno  Coittbact— 

SUPEBINTBn  DBIICB. 

A  building  superintendent's  contract  that 
the  superintendent  should  be  paid  10  per  cent, 
upon  the  cost  provided  tbe  buildings  were  com- 
pleted for  an  amount  not  exceeding  a  certain 
sum,  and  providing  that  "should  he  foil  to  keep 
within  the  above-mentioned  maxinium  cost  then 
no  charge  should  he  made  for  such  superin- 
tendence for  such  excess,"  did  not,  in  case  tbe 
cost  exceeded  the  maximum  sum.  release  the 
owner  from  obligntion  to  pay  the  percentage 
cbanred  on  eucb  maxlmnm  sum.  but  rplieved 
him  from  paying  the  percentage  only  as  to  the 
excess  above  such  sum. 
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Departmeiit  1.  Appeal  from  Saperiw 
Court,  Los  Angeles  Coanty;  Glias.  Wellborn, 

Judge. 

Action  by  John  A.  Payne  against  Rose  M. 
Cimoingham,  administratrix.  From  a  Jadg- 
ment,  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

Tanner,  Odell,  Odell  &  Taft,  of  Los  An- 
geles, for  appellant  Pendell  &  Oleason  and 
Schweitzer  &  Hutton,  all  of  Los  Angles,  for 
raapondent. 

yiCrOR  B.  SHAW,  Judge  pro  tern.  Flatn- 
tUf  brought  thlfl  action  alleging  a  breach  of 
contract  on  the  part  of  0.  R.  Cunningham 
(now  deceased,  and  for  whom  his  admlnis* 
tratrlx  has,  pending  suit,  been  substituted), 
In  that  be  had  failed  to  complete  the  altera- 
tion and  construction  of  certain  buildings 
within  the  time  and  for  the  amount  agreed 
upon  to  plaintiff's  damage  in  the  sum  of 
94,000. 

With  Us  aaswer  denying  the  material  al- 
legations of  tbe  complaint,  defendant  Cnn- 
nlngham  filed  a  cross^mplalnt,  wherein  he 
alleged  that  by  an  agreement  In  writing 
plaintiff  employed  him  to  superintend  the 
construction  and  alteration  of  certain  bntld- 
ings  and  for  his  services  a^^eed  to  pay  him 
upon  completion  thereof  10  per  cent,  of  the 
total  cost,  which  cost  was  f9,848.Sl,  and  for 
which  percmtage  therein,  amounting  tof984.- 
S3,  noUce  of  claim  of  Uen  was  duly  filed.  For 
a  second  cause  of  action,  cross-complainant  al- 
leged that  under  tbe  authority  of  plaintiff 
and  for  his  use  and  ben^t  be  paid  out  and 
expended  for  labor  and  material  used  In  the 
construction  of  said  building  $421.47,  no 
part  of  which  has  been  paid  and  for  which 
and  the  sum  of  f084.83  he  prayed  Judgment 
against  plaintifiC,  and  asked  that  the  latter 
sum  lie  declared  a  lien  upon  the  property, 
foreclosure  of  whldi  was  sou^t  The  an- 
swer to  the  cross-complaint  admitted  tbe 
making  of  the  contract  whereby  defei^ant 
was  to  receive  10  per  cent  of  the  total  cost 
of  the  building,  but  alleged  that  by  the  terms 
of  the  contract  defendant  and  cross-complain- 
ant agreed  that  the  maximum  cost  ot  the 
building  should  not  exceed  $7,400.  and  that 
dtfendant  was  to  have  no  compensation  for 
his  services  if  the  cost  of  construction  and 
alteratiOQ  exceeded  said  sum.  As  to  the  sec- 
ond cause  of  action,  the  answer  does  not  deny 
that  cross^omplainant,  under  the  authority 
of  plaintiff,  paid  out  for  labor  and  material 
used  in  the  erection  and  construction  of  said 
buildings  tbe  sum  $421.47,  but  merely  denies 
that  8u<^  sum  is  due  cross-complainant  from 
plaintiff  for  labor  and  material  used. 

The  court  foimd  that  the  parties  entered 
into  a  written  contract,  the  8Ut)stance  of 
which  is  as  follows:  Cunnlngbam  was  to  "ob- 
tain Uds  and  subcontracts,  for  and  in  the 
name  of  the  party  of  the  first  part  (Payne), 
covering  the  fumisblng  of  such  materials 
and  labor  as  may  be  required  In  tbe  oonstmc- , 


tlon  and  alteration  of  said  boildbigs,  and  any 
and  all  bids  and  subcontracts  must  be  ap* 
proved  and  signed  by  the  party  of  the  first 
part"  Cunningham  agreed  "to  furnish  a 
bond  of  two  thousand  ($2,000)  dollars  to  !&• 
sure  the  correctness  of  materials  and  the 
faithful  performance  of  workmanship,  also 
the  completion  of  the  construction  and  altera- 
tion of  said  buildings  within  the  maximum 
cost  of  seven  thousand  four  hundred  ($7,400.- 
00)  dollars,  including  his  compensation  for 
managing  the  construction  and  alteration  of 
said  buildings,  *  *  «  and  have  the  con- 
struction and  alteration  of  said  buildings 
completed  within  (90)  days  from  the  date  of 
signing  this  agreement."  Payne  agreed  "to 
promptly  pay  all  bills  for  material  and  labor 
when  same  are  accompanied  by  an  order 
stating  the  amount  of  the  said  bill  and  si^- 
ed  by  the  party  of  the  second  part  (Cunning- 
ham)." Payne  also  agreed  to  "pay  the  party 
of  the  second  part  as  compensation  for  bis 
sen-ices  the  sum  of  ten  (10%)  per  cent  of  tbe 
total  cost  of  the  buildings  upon  completion, 
provided  the  party  of  the  second  part  com- 
pletes said  buildings  within  the  maximum 
cost  above  mentioned.  Should  he  fall  to  keep 
within  tbe  at)ove-mentioned  maximum  cost 
then  no  charge  shall  be  made  for  such  super- 
intendence for  such  excess."  The  court,  re- 
citing that  oral  and  documentary  evidence 
was  introduced,  further  foimd  that  Cunning- 
ham did  not  agree  to  complete  the  construc- 
tion and  alteration  of  the  buildings  mention- 
ed  in  the  contract  within  a  maximum  cost  of 
$7,400  or  any  other  sum;  that  he  did  not 
give  tbe  bond  mentioned  In  the  contract; 
that  plaintiff  allowed  blm  to  proce^  with 
the  prosecution  of  the  work  without  ^vlng  a 
bond ;  that,  while  It  was  true  that  Cunning- 
ham agreed  to  complete  the  construction  and 
alteration  of  the  buildings  within  90  days 
from  the  date  of  tbe  contract,  such  agrees 
ment  was  conditioned  npon  Payne,  the  own- 
er, complying  with  certain  provisions  there- 
of, among  which  was  one  that  cross-com- 
plainant should  be  allowed  to  obtain  the  Ijida 
and  subcontracts  covering  the  furnishing  of 
materials  and  labor,  Instead  of  which,  how- 
ever, Payne  himself  assumed  the  procuring 
of  such  contracts  and,  in  one  Instance,  with- 
out cross-complainant's  knowledge  or  con- 
sent, let  a  contract  tOr  plumbing  which  was 
not  completed  within  the  time  allowed  by  the 
terms  of  the  contract  for  the  taOn  comple- 
tion of  the  construction  and  alteration  of  tlie 
buildings,  and  that  Paj-ne  was  not  damaged 
by  any  delay  on  the  part  of  Cnnnlni^iam  to 
complete  the  building  within  the  time  men* 
tioned  in  the  contract;  that  It  Is  true  that 
the  total  cost  of  said  construction  and  altera- 
tion was  the  sum  of  $9,848.31,  and  also  true 
that  I^ne  "signed  all  subcontracts  that 
were  in  writing  and  had  knowledge  of  all 
subcontracts  let  without  writing,  and  had  op- 
portunity to  know  the  amounts  thereof,  and 
made  no  ObJectUa  thereto  uitU  the  said 
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boUdtngs  were  completed,  and  that  daring 
the  construction  of  said  buildings  be  himself 
WIS  present,  obserTlng  the  said  construfllon 
and  taking  part  In  the  ordering  of  materials 
ud  letting  of  subcontracts";  that  Cunning- 
bam  "entered  upon  the  duties  prescribed  In 
said  contract  and  continued  to  perform  said 
duties  until  said  buildings  were  entirely  com- 
pleted according  to  the  plans  and  speclBca- 
dons  as  modified  by  plalntltT,"  for  which  he 
baa  received  no  compensation ;  and  that  Cuii- 
alngbam  "paid  out  for  labor  and  material 
oaed  in  said  building  over  and  above  the 
moneys  recelred  by  him  from  plaintiff  the 
nim  of  four  hundred  and  twenty-one  and 
^Viao  ($421.47)  dollars."  Claim  of  Ilea  for 
the  $9S4.8a  was  duly  flled. 

Upon  these  findings  the  court  rendered 
lodgment  denying  plaintiff's  right  to  recover 
anything  upon  his  complaint,  and,  as  to  de- 
fendant, likewise  denied  recovery  upon  the 
croas-complalnt  of  her  intestate  other  than 
an  award  of  $10  costs.  From  Judgment  so 
denying  her  the  relief  prayed  for,  cross-com- 
plainant prosecutes  this  appeal  upon  the 
Judgment  roll  alone,  claiming  that  upon  the 
flodiogs  she  is  entitled  to  Judgment. 

The  court  in  express  terms  found  that  Cun- 
Blogham  did  not  agree  that  he  would  com- 
plete the  construction  and  alteration  of  the 
building  for  a  sum  not  exceeding  $7,400,  and, 
conceding  the  contract  ambiguous  in  this  re- 
fpect,  we  must  assume  the  Interpretation 
thereof  thus  given  on  the  oral  evidence  Intro- 
duced to  be  correct.  The  prorlalon  -In  the 
coDttact  to  the  effect  that  plaintiff  would  pay 
Coonlngbam  10  per  cent,  upon  the  cost  pro- 
vided the  structures  were  completed  for  an 
amount  not  exceeding  $7,400,  read  in  connec- 
tfon  with  the  aentence  following  it  that 
'Uioald  he  fail  to  keep  within  the  above- 
meotioned  maximum  cost  then  no  charge 
dull  he  made  for  such  superintendence  for 
swA  excess."  should  not  be  construed  as  re- 
leadng  plaintiff  from  the  obligation  to  pay 
Qte  poventage  charge  od  the  $7,400  whidk  be 
agreied  to  pay.  but  that  as  to  such  excess 
Mdy  no  cbargp  should  be  exacted  by  Cadnlng- 
ham.  To  say  that.  If  the  building  cost  $5 
more  than  the  $7,400.  so  specified.  Cunning- 
ham should  receive  nothing  for  his  services, 
would  iMd  to  an  absurdity.  Moreover,  it 
•nwars  that  the  plans  and  speclflcatlons 
were  modified  and  changed  by  plaintiff,  and 
that  Cunniiigham,  with  the  full  knowledge  of 
plaintiff  who  made  the  contracts  for  labor 
and  materials,  performed  the  service  of  su- 
perintending the  work  without  objection  from 
plaintiff  until  the  bulldliDg  and  alterations 
were  entirely  completed  according  to  these 
modified  plans  and  spedQcations. 

As  to  the  $421.47  alleged  by  Cunningham 
to  have  been  paid  out  by  him  under  the  au- 
thority of  plaintiff  for  labor  and  material 
used  In  the  construction  of  the  buildings  and 
for  which  a  personal  judgment  Is  asked,  not 
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only  Is  there  no  saffldent  denial  of  sudi  fact, 
but  the  court  found  the  allegations  to  be  sub- 
stantially true. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  enter  Judgment  upon  the  findings  in  favor 
of  crosB-cdmplainant  upon  the  first  cause  of 
acUon  for  »740  with  the  usual  decree  for  the 
foreclosure  of  claim  of  lien  therefor  filed,  to- 
gether with  Judgment  In  favor  of  cross-com- 
plainant  and  against  plaintiff  for  the  sum  of 
$121.47  upon  the  second  cause  of  action. 

We  concur:  SHAW,  J.;  SIX>SS.  J. 


(175  Cal.  203) 
TAYLOR  T.  AVILA.   (Sac.  2276.) 
(Supremo  Court  of  California.    May  24,  1917.) 

1.  Appeal  and  Errob  <&=»034(2)  —  PacsUMp- 
Tlo^s  Favobinq  Tkial  Court. 

Tlie  Supreme  Court  must  assume,  in  favor 
of  tlie  judgmeot  below  for  plaiutiS,  that  the 
trial  court  indulged  a  presumption  which  was 
warranted  by  tbe  facts. 

[Ed.  Note.— For  othor  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3777.J 

2.  Waters  ano  Wateb  Coubses  «=»  131— Con- 
veyance or  Fee  —  BxTiirouisHUBNT  of 
E  ASE  u  ENT— Statute. 

In  view  of  Civ.  Code,  {  1105,  providing  that 
a  fee-simple  title  is  preiiumed  to  be  ioteuaed  to 
pass  by  the  grant  of  real  property,  unless  it 
appears  from  tbe  grant  that  a  leaser  estate  was 
iotendud,  wbere  the  owner  of  laud  aud  plaintiff, 
wbu  bad  acquired  a  preticriptive  right  to  main- 
tain and  use  a  ditch  for  irrigation  across  such 
land,  conveyed  to  defendant,  by  a  grant,  bar- 
gain, and  sale  deed.  Cor  tbe  actual  considera- 
tion of  $1,7S0,  the  land  together  with  all  water 
rigbta.  ditch  rights,  etc.,  used  to  irrigate  the 
luuds  described,  tbe  conveyance  extinguished  all 
easements  which  plaintiff  posseiwed  over  the 
land,  and  the  last  clause  ot  the  description  did 
not  reserve  to  grantor  the  easement  she  had 
over  the  land  to  use  a  ditch  to  irrigate  her  ad- 
joinins  land. 

[Fd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  156.] 

d.  Deeos  ^=322— Gbant,  Bargain,  and  Sau 
Deed— EsTOfPU.  or  Gbantob. 
A  graut,  bargain,  and  aalc  deed  operate*  to 

fiass  title  in  fee  unless  it  contains  in  itself  some 
imitation,  exception,  or  reservation,  and  estops 
the  grantor  from  thereafter  claiming  any  right 
or  estate  in  the  land  CMiveyed. 

[Ed.  Note.— For  oUier  cases,  see  Deeds,  Cant 
Dig.  It  40-42.1 

4.  Deeds  4s»117— Profebtt  Convktid— Ap- 

PUBTENANCES— Statute. 
Though  by  Civ.  Code,  S  1104,  the  appurte- 
nances to  land  conveyed  by  grant,  bart;iiin,  and 
sale  deed  passed  by  operation  of  law  without  ex- 
press mention,  a  deed  of  a  tract  which  was  part 
of  a  larger  tract,  "together  with  any  and  all  wa- 
ter rights  •  •  •  made  use  of  for  the  purpose 
of  irrigating  or  draining  said  land,"  cannot  be 
construed  as  a  reservation  of  tbo  water  rights, 
as  the  use  of  the  unnecessary  words  does  not 
justify  giving  them  an  effect  opposite  to  their 
express  import. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  336-341.] 

Department    1.   Appeal    from  Superior 
Ck>urt,  Kings  County;  M.  L.  Short,  Judge. 
Action  by  Isabella  Taylor  against  Manuel 
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J.  Arilft.  From  Oie  jodsmoit  and  an  order 
denying  new  trial,  defmdant  appeals.  Judg- 
ment and  order  reversed. 

H.  Scott  Jacobs,  ot  Banford,  for  appellant. 
Miller  &  Miller,  of  Hanford.  and  Frank  B. 
Graves,  of  Lemoor^  for  reepwident. 

SHAW,  J.  The  defendant  appeals  from 
the  Judgment  and  from  an  order  denying  a 
new  trial. 

The  plaintiff  sued  to  establish  and  quiet 
tl£le  to  her  alleged  right  to  maintain  and  use 
a  water  ditch  extending  from  a  branch  of  the 
main  canal  of  the  Lemoore  Canal  ft  Irriga- 
tion Company  southerly  through  the  land  of 
the  defradant  to  and  over  the  land  of  plain- 
tiff. The  court  found  that  the  plaintiff  was 
the  owner  of  the  alleged  easement  through 
the  lands  of  the  defendant  and  gave  Judg- 
ment accordingly. 

The  fbcts  Involved  can  best  be  shown  by  a 
<^ron<dogicaI  statement.  In  the  year  1008. 
plaintiff  owned  80  acres  of  land,  being  the 
west  half  of  tbe  northwest  quarter  of  section 
15,  and  defendant,  or  his  predecessors, 
owned  the  land  immediately  adjoining  the 
same  on  the  north  situated  In  section  10. 
About  that  time,  the  ditch  in  question  was 
constructed.  It  ran  along  the  eastern  edge 
of  defendant's  land  to  and  into  the  plaintiff's 
tract,  and  was  used  to  conduct  water  from 
said  canal  to  and  over  the  plaintiff's  80-acre 
tract  for  Its  irrigation,  being  also  used  by  the 
defendant  on  hla  land  for  a  like  purpose.  In 
that  year  plaintiff  conveyed  to  one  Oularte 
the  northern  25  acres  of  her  80-acre  tract, 
without  reservation.  Notwithstanding  this 
conveyance,  she  thereafter  continued  to  use 
the  dltdi  as  before,  for  the  irrigation  of  the 
remaining  56  acres.  The  court  found  that 
this  nse  was  under  claim  of  right,  adverse  to 
Gularte,  and  that  thereby  In  the  year  1913 
she  had  acquired  a  prescriptive  right  to  main- 
tain and  use  said  ditdi  for  that  purpose.  On 
July  11,  1913,  she  and  Oularte  conveyed  the 
snld  northern  25  acres  of  land  to  the  defend- 
ant The  deed  of  craiveyanee  described  the 
pn^rty  conveyed  as  f^rilows: 

"All  that  certain  lot,  piece  or  pared  of  land 
situate,  ifi>i^  uid  being  in  ttie  county  of  Kings, 
state  of  California,  and  bounded  and  particular- 
ly described  as  follows,  to  wit:  Tbe  north  25 
acres  of  the  northwest  quarter  of  the  northwest 
quarter  of  section  15,  township  19  south,  range 
20  east,  M.  D.  B.  &  M.,  together  with  any  and 
all  water  rightt,  ditch  righta,  or  interesta  in 
ditohet,  canalt,  water  or  water  rightt,  made  uae 
of  for  the  purpote  of  irrigating  or  draining  said 
lands  or  any  of  taid  lands  above  described." 

The  deed  was  In  the  form  of  a  grant,  bar- 
gain, and  sale  deed,  and  purported  to  be 
made  tor  the  consideration  of  $10.  The  ac- 
tual consideration  as  It  appears  from  the  evi- 
dence,  was  $1,750,  which  sum  was  paid  by 
the  defendant  to  Gularte  and  tbe  plaintiff 
Jointly. 

The  defendant  claims  that  the  finding  that 
the  plaintiff  had  acquired  the  right  to  use  the 
ditch,  as  against  Gularte  by  the  adverse  nse 


mentioned,  is  without  support  In  the  evl* 
dence.  He  also  claims  that,  evoi  If  it  be  con- 
ceded that  a  prescriptive  title  was  acquired 
by  the  plaintiff,  the  deed  of  conveyance  exe- 
cuted by  the  plaintiff  and  Gularte  operated 
to  convey  to  the  defendant  the  absolute  fee 
ta .  the  25  acres  and  extinguished  any  ease- 
ment therein  whldi  jdaintiff  may  have  pos- 
sessed at  the  tim& 

ni  There  is  evidence  sufficient  to  support 
the  finding  that  the  plaintiff,  prior  to  the  exe- 
cution of  said  deed,  had,  by  prescription,  ac- 
quired title  to  the  use  and  maintenance  of 
the  dlt(^  over  the  said  25  acres  which  was 
then  owned  by  Gularte.  There  was  evldrace 
to  the  effect  that  the  plaintiff  had  continuous- 
ly used  the  ditch  to  carry  water  from  the 
canal  to  her  land,  for  its  Irrigation,  for  more 
than  five  years  prior  to  the  execution  of  the 
aforesaid  deed.  The  defendant  contends 
that  there  was  no  evidence  that  this  use  was 
made  under  a  claim  of  right,  and  hence  that 
tbe  use  was  not  of  the  adverse  character  nec- 
essary to  the  acquisition  of  a  title  by  pre- 
scription. The  court  may  reasonably  have 
inferred  from  the  evidence  that  the  use  was 
made  without  consulting  Gularte,  openly  and 
In  the  same  manner  as  If  the  plaintiff  had  the 
absolute  right  to  such  use.  From  all  these 
facts,  the  court  might  have  presumed  that 
the  use  was  under  claim  of  right  and  ad- 
verse. Franz  v.  Mendonca,  131  Cal.  205.  63 
Pac.  361;  s.  c,  146  OaL  642,  80  Paa  1078; 
Silva  V.  Hawn,  10  Cal.  App.  544,  102  Pac. 
952 ;  Bvans  Ditch  Co.  v.  Lakeside  mtch  Ca, 
13  Cal.  App.  119,  108  Pac.  1027.  We  must 
assume,  in  favor  of  the  Judgment,  that  the 
court  did  Indulge  in  this  presumption.  It 
constituted  evidence  in  the  case  and  was 
sufficient.  In  connection  with  the  other  evi- 
dence, to  savpoTt  the  finding  of  title  by  pre- 
scription. 

[2]  We  see  no  escape  from  the  concluslcm 
that  the  conveyance  of  1913,  by  plaintiff  and 
Gularte  to  the  defendant,  operated  to  extin- 
guish all  easements  which  the  plaintiff  then 
possessed  over  the  said  25  acres  of  land. 

"A  feo-simple  title  is  presumed  to  be  intended 
to  pass  by  a  grant  of  real  property  unless  it 
appears  from  me  grant  that  a  lesser  estate  was 
Intended."   Oiv.  Code.  |  HOG. 

[3]  The  rule  that  a  grant,  bargain,  and 
sale  deed  operates  to  pass  the  title  in  fee,  un- 
less It  contains  in  itself  some  limitation,  ex- 
ception, or  reservation,  and  that  it  estops  the 
grantor  thereafter  from  claiming  any  right  or 
estate  in  the  land  so  conveyed,  is  too  well 
srttled  to  require  citation  of  authority.  We 
find  in  the  above  deed  no  limitation  or  quali- 
fication whatever  upon  the  fee  simple  estate 
granted.  The  plaintiff,  having  made  such 
conveyance,  is  estopped  from  asserting  that 
it  did  not  convey  the  entire  estate  In  the  land 
described. 

14]  The  contentl<m  of  the  plaintiff  that  the 
last  clause  of  the  description,  the  italicized 
portion,  qualifies  tbe  fee-simple  estate  grant- 
ed, and,  in  rffect,  reserves  to  the  grantor  the 
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etsMnect  she  theretofore  bad  over  the  25 
acres,  for  the  use  and  maintenance  of  the 
dltdi  wberevith  to  carry  water  across  the 
same  for  the  lrrlgatt<m  of  the  remaining  65 
acres,  cannot  be  austaloed.  The  language  la 
without  ambiguity,  and  Its  entire  purport  Is 
to  transfer  to  the  grantee  all  water  rights, 
ditch  rights,  or  Interests  In  ditches,  canals, 
water,  or  water  rights,  used  to  Irrigate  or 
drain  the  said  25  acres.  It  has  no  applica- 
tion or  effect  to  reserve  any  then  existing  wa- 
ter  rights,  ditch  rights,  or  other  ensementa 
orer  the  25-acre  tract  for  the  benefit  of  the 
55  acres.  It  may  be  conceded  that  the  itali- 
cized clause  In  the  conveyance  was  unneces- 
sary, since  the  appurtenances  to  the  land  con- 
Teyed  would  pass  by  operation  of  law  without 
express  mention.  Civ.  Code,  {  1104 ;  Cave  v. 
Crafts,  53  Cal.  14(X  But  the  language  pur- 
ports to  grant  easements  to  the  grantee,  not 
to  reserve  easemmts  possessed  by  the  gran- 
tar.  However  unnecessary  It  may  have  been, 
it  could  not  by  construction  be  given  the  op- 
posite effect  to  that  which  the  language  plain- 
ly expresses.  We  are  therefore  forced  to  the 
coDdnsion  that  by  this  deed  the  plaintiff  con- 
veyed away  all  her  interest  in  the  easonent 
over  the  25  acres  of  land  which  she  now 
seeks  to  have  established,  and  it  operated  to 
defeat  her  rights,  ao  far  as  the  ^acre  tnct 
is  concerned. 

The  dreumstances  attending  the  execution 
ct  this  deed  surest  a  probability  that  the 
partiea  intended  to  include  In  the  deed  a  ree- 
erration  In  favor  of  the  grantor  of  the  exlst- 
ing  easement  she  then  possessed  over  the  25 
acres  of  land  as  alleged  In  the  complaint,-  and 
that  by  mutual  mistake  it  was  omitted  there- 
from. Bnt  the  complaint  ccmtalns  no  allega- 
tion of  such  mistake,  and  it  does  not  seek  any 
reformation  of  the  deed.  If  any  such  mis- 
take was  made,  the  plaintiff  can  only  avail 
herself  of  the  benefits  thereof  by  an  appropri- 
ate amendment  of  the  complaint  when  the 
case  again  reaches  the  trial  court. 

As  the  record  stands,  we  have  no  cbolce 
but  to  reverse  the  Jud^ent  and  order,  and 
It  is  so  ard««d. 

We  omciir:  SLOSS,  J.;  LAWLOR,  J. 


m  Cal.  161) 

TRACT  T.  SanTH  et  aL  (L.  A.  S083.) 

(Snpreme  Court  of  California.   May  18,  1917.) 

1.  VENOOB  and  PURCHASBrt  «=»44— VaUMTT 
or  COIVTEACTS  —  FAUrrT  or  REPRBaENTA- 

TioNS— Evidence. 
In  an  action  to  rescind  a  contract  to  nur- 
cbase  Innrl,  and  to  recover  back  the  purchase 
price,  evidence  held  aufScient  to  warrant  find- 
inKB  that  the  vendor's  representations  as  to  the 
condition  of  a  water  plant  through  whidi  the 
land  was  irrigated,  and  that  the  locality  in  qiiea- 
tion  was  free  from  frost,  and  a  damaging  irost 
had  never  been  known,  were  false. 

[Eld.  Note. — VoT  other  cases,  see  Tendw  and 
Pnrdiaser.  Gent.  Dig.  SS  69-76.] 


2.  Vendob  and  Pdbchasbb  «^36(2)— Valid- 
ity or  Contracts  —  REPaEsiENTATioNB  — 
Facts  ob  Opinions. 

Ropresentatioos  by  vendors  of  land  planted 
to  citrus  trees  that  a  damaging  frost  bad  never 
occurred  in  the  locality,  and  that  the  water 
plant  through  which  the  land  was  irrigated  was 
m  a  splendid  condition,  were  not  mere  state- 
ments of  opinion,  but  were  representations  of 
material  existing  facts,  as  to  wtiich,  since  the 
representations  were  positive  and  unqualified,  the 
truth  riiould  be  established  in  the  form  mad& 

[Ed.  Note.— For  other  cases,  see  Vudor  and 
Purchaser,  Cent  Dig.  SS  40,  53.] 

3.  Vendob  and  Pubchasbb  ®=>36(2)— Valid- 
iTT  or  Contracts  —  RBPBESENTATioNa  — 
Facts  or  Opinions. 

While  a  further  representation  that  the  land 
was  absolutely  free  from  frost  might.  If  consid- 
ered alone,  be  deemed  merely  an  expression  of 
opinion,  the  false  statement  in  connection  there- 
with that  a  damaging  frost  bad  never  been 
known  in  that  neighborhood  gave  the  statMoent 
that  the'pn^rty  was  absolutely  f restless  the 
character  of  a  statement  of  fact  rather  than  a 
mere  opinion. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  40.  53.] 

4.  Vendob  and  Pdrchabbr  ©=»37(4>— Vaud- 
iTT  or  Contraci^False  Repbesehtations 
—Failure  to  iNVEsnoATB. 

The  purchaser  was  not  precluded  from  re- 
scinding and  recovering  bat^  the  purchase  price, 
because  of  failure  to  make  inquiry,  and  investi- 
gation, the  result  of  which  would  have  disclosed 
the  true  condition  of  the  water  system,  and  the 
fact  that  severe  frosts  bad  occurred,  where  she 
was  an  inexperienced  woman,  without  knowl- 
edge of  the  subject  with  which  she  was  dealing, 
and  there  were  no  circumstances  attending  the 
transaction  calculated  to  arouse  her  suspicion. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  |  67J 

6.  Appeal  and  Er^ob  ^=>173f10)— Deeenses 
— Laches— Failube  to  Urge  Below. 
In  a  purchaser's  action  to  rescind  a  contract 

and  recover,  back  the  purdiase  price,  ladies 

could  not  be  urged  on  appeal  as  a  defense,  where 

it  was  not  raised  in  the  trial  court. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  H  1104r-1107.] 

6.  Vendor  and  Pubchasbb  «=s>123— Amons 
roB  Rescission  —  Lacres  —  Neckssitt  or 
Pleading. 

Under  Code  Civ.  Proa  S  434,  providing  that, 
if  certain  objections  to  the  comolaint  be  not 
taken  by  demurrer  or  answer,  the  defendant 
must  be  deemed  to  have  waived  the  same,  an  ob- 
jection to  rescission  by  a  purchaser  on  the 
ground  of  laches  was  waived  when  not  pleaded. 

[Ed.  Note;— For  other  cases,  see  VmuIot  and 
Pnrdiaser.  Gait.  Dig<  It  221-227.] 

7.  Vendob  and  Pubchasbb  ^s»11&— Rbsoxs- 

SION  BT  PuBCHASBR— LaCBBB. 
Where  a  purchaser  induced  to  bay  land 
planted  to  citrus  trees,  in  July,  1912,  by  misrep- 
resentations that  a  water  plant,  throtixh  which 
it  was  irrigated,  was  in  good  condition^  and  that 
damaging  frosts  had  never  occurrerl,  did  not  dis- 
cover until  March,  1913,  that  her  trees  were 
killed  by  frost,  and  then  learned  that  heavy 
frosts  had  occurred  in  previous  years,  and  short- 
ly thereafter  conmdted  an  attorney  under  whose 
advice  she  immediately  took  steps  to  Be<kire  re- 
dress, and  did  not  learn  until  after  suit  was 
brought  of  the  falsity  of  the  representations  as 
to  the  water  system,  there  was  no  bar  by  laches. 

[Ed.  Note.— ITor  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  212-214.] 
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Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  John  W.  Shenk, 
Judge. 

Action  by  A.  I.  Tracy  aRainst  Wm.  M. 
Smith  and  another.  Individually  and  as  a 
copartnership  doing  business  as  Smith  ft 
Mlzener.  From  a  Judgment  for  plnintUT,  de- 
fmdantB  appeal.  Affirmed. 

Humphrey  Marshall,  Jr.,  and  Frederick  A. 
Preston,  both  of  Los  Angeles,  fbr  appellants. 
W.  C  Shelton.  ott  Los  Angeles,  for  re- 
spondent 

VICTOR  B.  SHAW,  Judge  pro  tern.  Ac- 
tion to  rescind  a  contract  whereby  plaintiff 
agreed  to  buy  from  defendants  fbr  a  stipulat- 
ed sum  a  fire-acre  tract  of  land,  planted  to 
one-year  old  citrus  trees,  and  to  recover  the 
sura  of  $1,800  paid  defendants  on  the  pur- 
chase price  thereof,  upon  the  ground  that 
plaintiff  was  induced  to  make  the  contract 
and  pejmient  of  purchase  money  thereon 
through  and  by  means  of  taise  and  fraudu- 
lent r^resentatlons  made  by  defendants  as 
vendors  of  the  same.  From  a  Judgment  In 
faTor  of  plaintiff  defendants  appeal. 

It  appears  without  controversy  that  plain- 
tiff, a  widow,  having  Inherited  a  small  sum 
of  money  from  the  estate  of  a  deceased 
brother,  conceived  the  Idea  of  Investing  it 
In  an  orange  grove.  She  was  Introduced  to 
defendant  D.  A.  Mlzener,  who,  with  Wm.  M. 
Smith,  constituted  the  copartnership  of  Smith 
&  Mlzener,  which  owned  a  subdivision  of  land 
In  Los  Angeles  county  called  Orchard  Dale. 
To  secure  a  supply  of  water  for  ilie  Irrigation 
of  the  subdivision  they  organized  a  water 
company,  which  at  the  time  of  the  transaction 
with  plaintiff  had  Installed  a  water  system 
consisting  of  wells  and  some  twelve  miles 
of  pipe  lines  for  the  development  and  dis- 
tribution of  water,  shares  In  which  company 
were  allotted  to  and  sold  with  each  tract  of 
land.  I'lalntlff  was  shown  a  lot  designated 
on  the  map  of  said  sut)dlvlsion  as  lot  50  of 
block  3,  containing  approximately  Ove  acres, 
which  In  May,  1912,  had  been  planted  to 
orange  trees,  and  for  the  purchase  of  which, 
t(^ether  with  lOMi  shares  of  stock  in  said 
Orchard  Dale  Water  Company  evidencing 
her  right  to  the  use  of  water  thereon,  she,  on 
July  8,  1012,  entered  into  the  contract  which 
it  is  sought  to  rescind. 

It  is  conceded  that  prior  to  the  time  that 
plaintiff  entered  Into  the  contract  the  defend- 
ant D.  A.  Mlzener  represented  to  her  tbat 
the  Orchard  I>ale  Water  Company  had  then 
develo[>ed  an  unlimited  supply  of  water 
amply  suOlclenb  for  any  use  which  the  tract 
and  the  lots  therein  would  ever  require,  and 
diat  the  plant  and  water  system  through 
and  by  means  of  which  the  water  was  dis- 
tributed was  perfectly  built  and  equipped 
and  In  such  splendid  condition  that,  barring 
minor  rqiuilrs  thereto,  the  cost  of  water  to 
the  stockholders  In  said  company  for  the 
first  five  years  would  be  the  cost  ot  prodiio- 


tlon  only,  that  the  land  was  located  In  a  dis- 
trict that  was  absolutely  frostless,  and  that 
damage  by  frost  had  never  been  known  in 
the  nelght>orhood,  all  of  which  representa- 
tions so  made  to  plaintiff -by  Mizener  the 
court  found  to  be  untrue- and  Imown  by  him 
to  be  untrue  when  made.  The  court  further 
found  that  plaintiff  was  a  woman  of  little  ex- 
perience In  business  and  knew  nothing  of  the 
subjects  of  representation,  other  thnn  the 
statements  so  made  to  her  by  defendant 
Alizener,  upon  which  she  relied  believing 
them  to  be  true,  and,  because  thereof,  she 
was  induced  to  and  did  enter  into  the  con- 
tract. 

Notwithstanding  the  repeated  declarations 
of  this  court  that,  where  there  Is  a  sub- 
stantial conflict  of  evidence  touL-hIng  an  al- 
leged fact,  a  finding  thereon  by  the  trial 
court  will  not  be  disturbed,  appellants  at- 
tack the  findings,  for  want  of  sutHclent  evi- 
dence to  support  them. 

[1]  To  quote  at  length  the  testimony  would 
be  an  Idle  task.  Suffice  it  to  say  that  an 
examination  of  the  record,  while  showing 
a  conflict  In  the  testimony  offered,  exhibits 
ample  evidence  tending  to  prove  ea<^  and 
every  fact  found  of  which  complolnt  is  made. 
That  the  locality  was  not  free  from  frost,  but 
subject  to  killing  frost,  appears  from  the  fact, 
concluslTely  shown,  that  all  the  trees,  several 
hundred  In  number,  planted  In  the  succeeding 
spring  upon  said  lot,  though  protected  by 
paper  wrappings,  were  during  the  winter  of 
1912-13  killed,  and  that,  contrary  to  defend- 
ant's  statement  that  "a  damaging  frost  had 
never  been  known  in  that  neighborhood."  evi- 
dence was  received  which  strongly  tended  to 
prove  that  during  the  winter  immediately 
preceding  the  making  of  the  contract  severe 
frosts  occurred  In  tliat  locality  doing  great 
damage  to  the  orchards  and  destroying  many 
of  the  newly  planted  orange  trees,  all  ot 
which  facts  were  well  known  to  Mlzener. 

The  finding  that  the  representations  In 
regard  to  the  supply  of  water  and  the  con- 
dition of  the  distributing  s^'stem  were  untrue 
is  supix)rted  by  evidence  given  by  Mlzener 
himself,  who  was  a  meml>er  of  the  board  of 
directors  of  the  water  company.  His  tes- 
timony was  to  the  effect  tbat  at  the  time  ha 
made  the  statements  to  plaintiff  he  knew  that 
a  large  part  of  the  distributing  system  had 
deteriorated  to  an  extent  that  rendered  It 
unfit  for  use,  that  It  was  necessary  to  Im- 
mediately replace  some  6,000  feet  of  the  main 
pipe  line,  and  that  the  condition  and  quality 
of  the  water  In  one  of  the  wells  was  su(^ 
that  theoise  thereof  would  have  to  be  aban- 
doned, In  connection  with  which  was  the  tes- 
timony of  the  president  of  the  water  company 
to  the  effect  that  for  a  long  time  prior  to 
September,  1913,  the  condition  of  the  pipe 
Ibies  was  sndi  that  from  15  to  20  per  c^t. 
of  all  the  water  pumped  was  lost  by  leak- 
age, and  that  In  September,  1913,  the  board 
of  directors  determined  It  to  be  necessary  to 
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make  repairs.  Install  new  pipe,  and  develop 
as  additional  supply  of  water  at  a  cost  to 
the  stocldiolders  of  $25,000.  Indeed,  it  Is 
Impossible  to  perceive  bow  the  court  could 
b&fe  reached  any  conclusion  other  than  that 
the  representations  made  by  Mlzener  to 
plaintiff  with  reference  to  the  water  and  dis- 
tribution system  were  untrue. 

12]  Appellants  contend  that,  conceding  a 
sufficiency  of  evidence  to  support  the  find- 
ings, the  representatlous  so  found  to  have 
been  made  were  matters  of  opinion  only,  and 
beoce,  even  if  they  were  false  and  untrue, 
such  fact  constituted  no  ground  for  an  action 
of  rescission  on  the  part  of  plaintiff.  The 
condition  of  the  water  system,  and  whether 
or  Qot  a  damaging  frost  had  ever  occurred 
la  the  locality  were  material  existing  facts 
as  to  wblcb,  since  the  representations  were 
positive  and  nnquallfied,  the  truth  thereof 
should  be  established  In  the  form  made.  In 
Sheer  v.  Hoyt.  13  QaL  App.  602.  UO  Pac. 
477.  It  is  said: 

"Matters  which  might  otherwise  be  only  ex- 
presuoDs  of  opinion,  when  stated  as  arcomplish- 
«1  (acta  by  one  of  the  parties  to  a  contract,  and 
accepted  and  relied  upon  by  the  other  as  sucli, 
may,  and  often  do,  become  the  basis  of  actions 
for  fraudulent  misrepresentations." 

See,  also,  Blckel  t.  Mnncer,  20  ObL-  App. 
633, 129  Pad  9SS. 

[31  It  Is  true  that  as  a  rale  ^presdons  of 
<qriDloiu  wbetbor  real  or  pretended  as  to 
what  mtkj  or  may  not  occur  In  the  future,  or 
ai  to  matters  equally  wlthlo  the  power  of 
both  parties  to  ascertain,  are  not  deemed 
representations  upon  which,  though  admlttM- 
ly  false,  an  action  can  be  founded.  Winkler 
V.  Jerme.  20  CaL  App.  565,  129  Pac.  804. 
Hence,  considered  alone,  the  statement  that 
the  land  was  "absolut^  free  from  frost" 
mie^t  be  deemed  merely  a  prediction  or  an 
expFes^on  of  Mlzener  that  in  his  opinion  the 
koallty  would  never  be  subject  to  frost  It 
was,  however,  a  posittve  represaitatlon  by 
one  assuming  to  have  knowledge  of  the 
subject,  fused  upon  a  statement  known  by 
him  to  be  false  In  fact  that  "a  damaging 
frost  had  never  been  known  In  that  neighbor- 
hood," which,  U  true,  when  made  in  connec- 
tion with  the  statement  that  the  property 
was  absolutely  frostless,  warranted  the  mak- 
ing of  the  latter  and  gave  It  the  character 
ef  a  like  stetemmt  fact  rather  than  a 
mere  opinion.  MuUer  t.  Palmer,  144  Cal. 
305,  77  Pac.  954. 

[4]  It  is  next  insisted  that  plaintiff  Is  not 
otitled  to  recover  because  she  had  opportu- 
nity for  making  inquiry  and  investigations, 
tiie  result  of  which,  if  made,  would  have  dis- 
dosed  the  true  condition  of  the  water  system, 
and  the  fact  that  during  the  previous  winter 
severe  frosts  had  occurred  in  the  nelgbbor- 
hood  as  a  result  of  whtdi  much  damage  was 
done  to  the  orchards,  and  many  of  the  young 
trees  killed.  There  were  no  dnmmstances 
attending  the  transaction  calculated  to  arouse 


the  suspicion  of  an  Inexperienced  woman 
without  knowledge  of  the  subject  with  which 
she  was  dealing,  or  cause  her  to  question  as- 
surances from  Mlzener  tbat  what  he  told  her 
In  response  to  her  inquiries  would  be  the 
truth.  ITiere  Is  no  rule  of  law  which,  under 
the  circumstances  here  shown,  required  plain- 
tiff In  dealing  with  defendant  to  have  acteil 
upon  the  assumption  that  he  was  dishonest, 
and  the  law  will  not  deny  her  redress  because 
she  failed  to  act  upon  such  assumption. 

"The  fraudulent  vendor  cannot  escape  fr«n 
liability  by  asking  the  law  to  applaud  his  fraud 
and  condemn  his  victim  for  nia  credulity," 
Strand  v.  Griffitli.  97  Ped.  854.  38  C.  C.  A.  444; 
Spre<  keU  v.  Gorrili,  152  Cal.  383.  92  Pac  1011 ; 
Eichelberger  v.  Mills  Land  &  Water  Co.,  9  Cal. 
App.  828,  100  l*ac.  117. 

[B-7]  The  question  of  plaintiff's  laches  as 
a  defense  was  not  raised  In  the  trial  court, 
and  hence  should  not,  for  the  first  time,  be 
urged  here.  Indeed,  objection  to  the  reds- 
slon  on  that  ground,  since  not  pleaded,  Is 
deemed  waived.  Code  Civ.  Proc.  |  434,  More- 
over, if  considered  on  the  merits,  the  conten- 
tion Is  ill  founded,  since  It  is  shown  that  she 
did  not  discover  that  her  trees  were  killed 
by  the  frost  until  March,  1913,  and  then 
learned  of  heavy  frosts  occurring  In  prior 
years.  Shortly  thereafter  she  consulted  an 
attorney  as  to  her  rights,  under  whose  ad- 
vice she  Immediately  took  steps  to  secure 
redress  for  the  deceit  practiced  upon  her. 
Indeed  It  was  not  until  after  the  filing  of  the 
first  complaint  in  the  action  that  she  learned 
of  the  fraudulent  representations  as  to  the 
condition  of  the  water  system. 

The  Judgment  Is  affirmed. 

We  concur:   SLOSS,  J.;  SHAW,  J. 


ttT6  Cal.  113) 
In  re  WII/UTS'  ESTATE.   (Ia  A.  4726.) 

(Supreme  Court  of  California.   May  21,  1917.) 

1,  Wills  ®=>55{1)— Coi*te8T— SDmciEWcr  of 
Evidence. 

Kvidence  reg'arding  an  88  year  old  testator's 
Spiritualistic  activities,  bis  belief  in  meiliums, 
etc.,  held  to  sustain  a  verdict  (hat  his  will  leav- 
ing his  property,  except  for  miaor  legndes,  to  a 
Spiritualist  companion,  who  had  obtuinnl  some 
$85,000  from  him  during  his  lifetime,  was  void 
becnuse  of  her  undue  influeuce  and  bis  mcutal  in- 
capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  U  137-140.  148-150,  ICl.) 

2,  WiLi^  ®=>320(3)— Contest— I  wBTBUcnoNS. 

In  a  will  contest,  instructions  that  contest- 
ants miiFt  prove  their  case  hy  prepunderance 
of  the  evidence  and  that  the  burden  of  proving 
testator's  mental  incapacity  was  ujion  contest- 
ants held  to  sufficiently  charge  regarding  the 
burden  of  proof. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  776.] 

3,  Wills  <3=s330(,'^)— Contest— I.-f-STRUcnoNS. 

In  a  will  contest,  an  infitniction  that  an  88 
year  old  testator  was  mentally  incaijaoitated  if 
he  dill  not  appreciate  the  nature  of  his  property 
and  his  chihiren's  claims  to  his  bounty  held  war- 
ranted by  evidence  regarding  his  belief  in  Spirit- 
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■MHftie  iiMdionu  mai  sifts  of  986,000  to  a 
vomao  SiririttwUst  oompanion. 

fSlJ '"^'^  Cent, 

Departntent  2.  Appeal  from  Saperlor 
Coort.  Lot  Angelea  County;  LooU  W.  Ify- 
an,  Judge. 

Id  the  matter  of  the  estate  of  Ullton  U 
Wllllta,  deceased.  From  a  decree  denying 
the  will  probate  and  from  an  order  denylns 
a  new  trial,  Emma  Helmer  appeals.  Af- 
flrmed. 

Earl  Rogers,  W.  H.  Dehm,  and  MUton  H. 
Cohen,  all  of  Los  Angelea,  for  appellant. 
Kemp,  Mitchell  &  SUberbei^  and  Enyeart  & 
Holtmi.  all  of  Los  Angeles,  Cor  reqpondents. 

HENSHAW,  J.  Hilton  L.  Wiillts  died  tes- 
tate on  January  6,  1015.  At  the  time  of  hla 
death  he  was  88  years  and  2  months  of  age. 
The  will  was  executed  about  11  weeks  be- 
fore his  death,  and  thus  about  3  weeks  be- 
fore his  eighty-eighth  Urthday.  He  left  sur- 
vivlDg  him  flre  adalt  children.  By  his  will 
each  of  these  children  was  bequeathed  a 
legacy.  To  one  was  glren  11,600.  to  anoth- 
er 91,000,  to  two  others  $500  each,  and  to 
the  dfth  the  cancellation  of  a  debt  owed  to 
the  father.  He  gave  also  to  two  grandchil- 
dren 9000  each.  He  then  bequeathed  to  Ber- 
tha Helmcr  $1,000,  and  all  the  rest  and  rest 
due  of  his  estate  of  every  kind  and  character 
to  her  sister,  Emma  Helmer.  By  this  will 
the  spedflc  legacies  amounted  to  9S.500<  The 
total  value  of  his  estate  at  the  time  of  bis 
death  Is  shown  to  be  $2,500.  This  will  was 
offered  for  probate.  Two  of  the  sous  con- 
tested, and  as  grounds  of  contest  pleaded : 
First,  that  the  testator  was  not  of  sound  and 
disposing  mind  at  the  time  of  the  execution 
of  the  will;  and.  wcond,  that  the  will  wa^ 
the  product  of  undue  influence  exercised  up- 
on the  testator  by  Emma  belmer. 

In  this  contest  the  Jury  found  for  the  con- 
testants upon  both  of  the  grounds  advanced. 
From  the  decree  denying  the  will  probate 
and  from  the  order  refusing  to  grant  her 
motion  for  a,  new  trial  Emma  Helmer  ap- 
peals* and  on  appeal  and  as  the  principal 
ground  for  the  reversal  of  the  decree  and 
order  Insists  that  the  evidence  is  insuflUdent 
to  sustain  the  verdict  of  the  Jury. 

In  view  of  the  fact  that  the  value  of  the 
testator's  estate  disposable  under  his  will  is 
but  92,500,  and  that  the  specific  legacies 
amount  In  value  to  9&rtS00,  it  Is  at  once  ap- 
parent  that  Emma  Hdmer,  the  residuary 
legatee  and  devisee.  wlU  take  nothing  under 
the  wilL  Her  appeal,  however,  will  be  un- 
derstood when  It  Is  explained  that  in  the 
three  years  immediately  preceding  his  death, 
during  which  time  the  deceased  was  in  inti- 
mate association  with  Emma  Helmer,  he 
gave  to  her  and  she  received  &om  him  real 
and  personal  property  of  a  value  in  excess 
of  985,000,  which  property  was  all  of  the 
property  wUch  the  old  man  owned,  so  that 


at  ttie  time  of  Us  Heath  uotlilng  letnataed 
bat  a  small  amount  of  personal  property,  live 
stock,  and  farming  implements  upon  a  val- 
uable farm  In  Illinois,  wUch  farm  he  bad 
previously  deeded  to  her.  Of  everytlibix*biit 
this  personal  property  be  had  stripped  him- 
self or  been  stripped.  Moreover,  of  bis  five 
adult  cbUdren  some  were  married  and  wttb 
children  of  their  own.  Kone  of  them  wu  In 
offlnoit  drcnmstances.  several  of  them  quite 
poor.  Some  of  than  had  lived  npon  and 
faithfully  worked  the  father's  farm  la  H- 
llnols.  The  meager  legacies,  the  tftce  value 
of  which  they  could  not  receive,  were  all  that 
was  left  to  them,  while  this  stranger  in 
blood,  who  bad  known  him  casually  for  but 
one  or  two  years  and  Intimately  for  the  three 
years  preceding  his  death,  took  or  was  giv» 
all  that  the  old  man  had.  Actions  are  pend- 
ing against  Emma  Helmer,  instituted  by  the 
belrs  at  law  of  the  deceased,  for  an  ac- 
counting of  bis  moneys,  which  In  large  sums 
came  into  her  possession  during  his  lifetime, 
and  which  she  contends  were  gifts  from 
him,  and  to  set  aside  conveyances  of  real 
property  which  he  made  to  her.  Manifest- 
ly, if  the  heirs  at  law  should  be  successful 
In  these  actions,  the  property  thus  recovered 
would  become  the  residuum  of  his  estate  and 
fall  under  the  residual  clause  of  bis  will,  by 
which  Emma  Helmer  would  take  it  alL 
Hence,  while  taking  nothing  under  the  will 
as  It  now  stands,  her  contingent  Interest  Is 
very  large,  and  hence,  therefore,  her  appeal 
from  the  decree  denying  It  probate. 

As  the  principal  proposition  advanced  up- 
on appeal  Is  the  InsufQclency  of  the  evidence, 
a  r6sum6  of  that  evidence  becomes  neces- 
sary. Milton  L.  Wniits.  bom  in  1826,  early 
in  his  lifetime  married,  became  a  farmer  In 
Illinois,  end  by  thrift  and  industry  acquir- 
ed large  and  valuable  holdings  of  farm  land. 
His  wife  bore  htm  ten  children,  five  of  whom 
survived  her  and  are  still  living.  She  died 
In  1860,  and  he  became  interested  In  Spirit- 
ualism. This  study  or  pursuit  obsessed  him. 
He  endeavored  to  make  a  medium  of  his  sec- 
ond wife,  and  the  family  friction  which  re- 
sulted led  to  proceedings  instltnted  in  the 
courts  of  Illinois  to  have  him  declared  In- 
competent. In  this  his  second  wife  and  some 
of  his  children  Joined.  A  verdict  of  the 
Jury  favored  him.  His  diUdren  grew  19 
without  any  serious  estrangement  epparmit- 
ly  resulting  from  this.  His  second  wife  was 
divorced  and  died,  and  his  Interest  In  Spirit- 
ualism waxed.  In  his  own  home  he  had 
"drclea"  about  Qiree  times  a  week,  attended 
other  "drctes^  away  from  home,  and  bad  a 
**cablnet*'  fbr  Spiritualistic  purposes  boUt  In 
his  house.  He  firmly  believed  not  only  tliat 
he  held  through  mediums  direct  coramunkra- 
tion  with  spirits  in  the  other  world,  but  that 
these  spirits  could  take  to  themselves  mat- 
ter and  so  "materialize";  that  through  their 
direct  aid  and  instrumentality  one  rec^ved 
messages,  directions  as  to  the  conduct  ud 
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tbe  management  of  one's  worldly  affairs,  ar- 
tistic development  In  "picture  making,"  In 
medicine  and  heating.  He  bad  for  "goldes" 
a  band  of  spirits  Who  were  active  in  variotis 
branches  for  which  they  were  best  fitted, 
l^e  personnel  of  this  band  changed  from 
time  to  time.  Some  were  the  spirits  of  peo- 
ple that  he  had  known  on  this  earth;  oth- 
ers he  had  never  known.  Thns  Dr.  Dent,  a 
former  friend,  was  the  bead  of  the  band  that 
exercised  healing  powers.  Maude  Adams,  the 
actress,  was  to  him  "Little  Maudle"  and 
was  (me  of  his  spirltnal  guides.  He  knew 
that  she  bad  been  a  famous  actress,  but  he 
knew  also  that  she  had  "passed  over"  be- 
cause she  told  him  so.  When  It  was  estab- 
lished to  him  that  "Uttle  Meudie"  was  aUre 
and  still  devoting  her  histrionic  genius  to 
the  delight  of  audiences  here  on  earth,  he 
satisfactorily  explained  that  sometimes  evil 
spirits  did  this  sort  of  false  Impersonation. 
The  same  is  true  of  a  "medium,"  Mrs.  Kar- 
dier,  into  whose  bands  he  felL  Mrs.  Kar^ 
Cher  was  Just  on  the  point  of  pwfecting  her- 
self by  self-abnegation  and  study  so  that  she 
oonld  transmute  dross  Into  gold  and  silver 
ores  of  great  valu&  More  than  this,  she 
could,  when  she  had  attained  fall  power, 
"materialize"  these  valuable  metals  out  of 
airy  nothingness.  Mrs.  Karcher  secured  a 
written  contract  under  which  the  deceased 
bound  himself  to  maintain  her  during  her 
period  of  study  until  she  perfected  herself, 
when  out  of  the  profits  whldi  would  Im- 
mediately follow  she  was  to  repay  him.  He 
became  alarmed  abont  Mrs.  Karcher,  declar- 
ing not  unwisely,  as  his  experience  proved, 
"tbat  be  was  afiraid  of  women;  they  always 
bad  gotten  my  money.**  So  be  gave  ber  $100 
and  fled.  He  was  perturbed  fbr  f6ar  Mrs. 
Karcber  would  seek  him  out  and  endeavor 
to  enforce  bis  contract,  but  was  much  reliev- 
ed when  her  spirit  aiqc>eared  and  told  him 
she  was  dead.  Being  afterwards  advised 
tbat  Mrs.  Karcho'  was  still  upon  this  earth, 
be  declared  ,tbat  tbere  must  be  some  mistake 
about  it,  as  hex  q>irlt  had  Cttrtalnly  aM>ear- 
ed  to  him. 

Paying  more  attention  to  chronology,  after 
the  divorce  from  his  second  wife,  Mr.  Wil- 
llts  became  Interested  in  a  medium  who  was 
a  great  "magnetic  healer,"  and  Installed  ber 
with  her  husband  and  son  on  his  farm,  where 
they  remained  for  over  a  year.  In  1882  or 
1883  there  was  laid  out  at  Mt  Pleasant  Park, 
at  Clinton,  Iowa,  a  Spiritualistic  camp 
ground  where  were  held  annual  meetings. 
Blr.  WUllts  assisted  in  its  organization,  ad- 
vanced money,  Joined  as  maker  of  a  note  to 
secure  a  loan  for  it,  was  a  director,  and  at* 
tended  every  meeting  from  Its  organization 
ontll  his  death,  except  in  the  years  1912  and 
1913.  In  this  park  be  built  two  cottages 
which  he  rented  during  the  meetings,  him- 
self living  in  one  of  them.  About  1897  be 
came  to  this  state  wader  the  directions  of 
the  spirits  and  became  involved  with  the 


Karcher  woman,  as  above  related.  Leaving 
California,  he  went  to  Chicago,  and*  from 
1902  to  1907  spent  the  major  portion  of  his 
time  with  a  Mrs.  Green,  who  there  resided. 
Mrs.  Green  was  a  medium,  and  stances  were 
held  at  her  house.  With  Mr.  WUllts*  assist- 
ance she  was  developing  a  higher  order  of 
Spiritualism  known  as  the  "MagL"  The 
members  of  this  society  of  Magi  called  to 
their  aid  in  their  troubles  over  mundane  af- 
fairs the  spirits  of  the  ancient  Atlanttans, 
who  had  their  earthly  residence  upon  the 
now  submerged  continent  of  Atlantis.  Mr. 
Wllllts*  especial  "guide"  or  "control"  dur- 
ing this  period  was  an  Atlantlan  spirit  call- 
ed "Billy."  These  researches  Into  higher 
spiritual  truths  and  demonstrations  were 
rudely  Interrupted  by  the  police  of  Chica- 
go, who  broke  into  one  of  Mrs.  Green's  meet- 
ings and  after  a  fight  arrested  her. 

After  this  expolence,  with  faith  unshaken, 
he  Qontlnued  to  attend  tbe  meetings  at  the 
Spiritualistic  camp.  He  was  confirmed  in 
bis  devotion  by  a  communication  which  he 
received  from  Mr.  Burdl<A,  whom  be  had 
known  on  earth,  and  who  had  "passed  over," 
Mr.  Burdlck  telUng  him  that  the  fS.OOO 
which  he  had  loaned  to  the  Mt.  Pleasant 
Park  was  the  best  investment  be  (Mr.  Bur- 
dlck) had  ever  made,  the  reason  being,  as 
Mr.  Burdlck's  spirit  explained,  that  when  he 
"passed  over,"  because  of  this  loan,  the  spir- 
its 'in  the  other  world  had  met  blm  and  tak- 
en good  care  of  blm  and  fixed  him  up  right" 
Mr.  WilUts*  own  exposition  upon  this  subject 
was  that  the  more  you  did  for  Spiritualism 
In  this  world  the  better  ott  you  were  with 
the  spirits  in  tbe  next  world,  and  he  Instanc- 
ed the  case  of  a  friend  of  his,  William  Dru- 
ry  by  name.  William  Dmry  In  his  lifetime 
had  done  nothing  for  Spiritualism,  and  when 
he  "passed  over"  he  was  left  in  "outer  dark- 
ness" ;  the  spirits  did  not  receive  him  very 
well,  and  he  did  not  get  along  with  th^, 
but,  being  informed  of  this,  he,  Mr.  WllUts, 
got  in  communication  with  them  and  fixed  It 
up  so  that  now  "Mr.  Drury  was  doing  fairly 
well." 

Thus  Mr.  WUlits*  life  fiowed  mi,  very 
much  under  the  guidance  of  the  communica- 
tions which  he  received  from  the  spirit  world 
through  the  mediums  whose  society  he  fre- 
quented. In  1908  he  first  met  Emma  Helmw 
at  the  Spiritualistic  camp,  and  again  In  1910. 
Th^r  acquaintance  up  to  this  time  was  cas- 
ual. Enuna  Helmer's  occupation  was  tbat  of 
a  stenographer.  She  had  &ff&it  several  yean 
in  that  capacity  in  a  lawyer*B  ofllce  in  Dm- 
ver,  Colo.,  and  she  bad  been  a  public  stenog- 
rapher. She  was  Interested  in  Si^rltuallsm. 
She  addressed  tbe  camp  meetings  upon  the 
W(»iders  of  Spiritualism.  She  wm  active  In 
endeavoring  to  sell  "scbolarshlpB"  which  en- 
titled tbe  holder  to  take  a  course  of  study  in 
spiritualism  and  for  the  sale  of  whidi  she 
received  a  commission.  Knowing  Mr.  Wtllite 
but  casually.  In  1910,  after 'the  camp  ,  meet 
ing,  she  sent  him  a  Christmas  card.  Later 
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be  wrote  to  her,  asking  her  If  she  would  take 
care  of  the  renting  of  his  cottages  In  1911, 
and  she  agreed  to  do  so.  At  the  camp  meet^ 
Ing  of  1011,  which  both  attended,  they  came 
Into  close  personal  relationship.  To  a  wit- 
ness who  was  present  at  that  camp  meeting, 
a  Miss  Burton,  Mr.  Wllllts  expressed  tlie  de- 
sire to  And  Mr.  Green  (the  hn8l>and  of  Mrs. 
Green,  the  medium  above  mentioned)  and  to 
Induce  him  to  go  with  him  to  California. 
Emma  Helmer,  being  told  of  this  by  Miss 
Burton,  asked  Miss  Burton  to  "tell  Mr.  Wll- 
llts that  'I  wlU  take  him  to  California.  That 
la  Just  where  I  want  to  go,  but  I-  can't  go 
unless  I  Qnd  some  one  to  pay  my  traveling 
expenses.' "  The  result  was  that  when  Mr. 
Wllllts  left  the  camp  ground  E>mraa  Helmer 
went  with  him.  They  traveled  about  togeth- 
er, going  to  New  Boston,  In  IIUdoIs,  where 
was  Mr.  Wllllts*  farm;  thence  to  Colorado, 
Emma  Ilelmer's  home;  thence  back  to  New 
Boston ;  then  to  San  Diego,  Cal. ;  end  Qnal- 
ly  to  Los  Angeles,  where  a  home  was  bought 
and  paid  for  with  Mr.  Wllllts'  money.  They 
moved  from  this  first  home  to  another  In 
Los  Angeles,  and  there  he  lived  with  the 
Belmer  funiily  until  bis  death.  He  thus  liv- 
ed with  the  Helmers  for  the  last  3  years  of 
bis  Ufe,  from  the  time  when  he  was  85  years 
of  age  until  he  was  88  years  of  age.  During 
their  travels,  of  course,  Mr.  Wllllts  paid  all 
expenses.  Within  two  months  after  they 
were  settled  In  Los  Angeles  Miss  Helmer  re- 
ceived from  bim  $1,000.  Within  three  months 
she  bad  received  over  $4,000.  In  a  period 
of  7  montha  she  was  the  recipient  of  $12,- 
670.  In  tbe  year  1913  she  obtained  over  $4,- 
000.  In  1914  she  obtained  over  $3,000.  This 
was  all  the  money  which  he  had  accumulat- 
ed In  the  past  years,  and  In  addition  to  this 
She  received  the  major  portion  of  tbe  money 
which  he  received  from  tbe  sale  of  a  part 
of  his  farm  land — all  of  it  Indeed  save  that 
which  went  for  the  payment  of  bis  obllga- 
tloDS.  Before  this  friendship  sprang  up  bis 
monthly  expenditures  had  not  exceeded  $100. 
Afterward  he  not  only  withdrew  and  turned 
over  to  Emma  Helmer  all  the  moneys  which 
he  bad  accumulated  and  all  that  came  In  as 
proceeds  from  his  farm,  but  he  was  constant- 
ly importuning  his  banker  In  Illinois  to  send 
on  every  deposit  made  to  bis  credit  as 
promptly  as  possible.  Every  one  of  these  de- 
[wsits  was  turned  over  to  Miss  Helmer.  In 
these  years  he  was  physk-ally  feeble,  his  per- 
sonal expenditures  negligible,  for  he  seldom 
or  never  left  tbe  Helmer  home  excepting  In 
the  company  of  Emma  Helmer.  He  wrote 
a  number  of  letters  quite  by  himself.  Later 
his  correspondence  was  taken  over  by  Emma 
Belmer,  and  his  letters  were  tyiKwrltten  by 
this  competent  stenographer. 

In  1914  E«mma  Helmer  and  her  mother  ac- 
companied or  took  tbe  old  man  to  the  Iowa 
Spiritualistic  camp  meeting.  She  carried  the 
purse  and  attended  to  all  the  details  of  trav- 
«L  Their  relationship  was  such  that  at  the 
caaq»  meetliis  Ur.  Bloomer,  a  friend  of  Hr. 


Wiltlts,  complimented  him  on  his  "fine-look- 
ing wife."  Miss  Helmer  replied:  "We  are 
not  married.  1  am  keeping  bouse  for  him. 
God  sent  me  to  take  care  of  bim."  They 
made  this  Elastem  trip  In  the  late  summer 
or  early  autumn  of  1914,  but  In  the  middle 
of  April  preceding  Mr.  Wllllts  executed  to 
Emma  Helmer  his  deed  of  all  of  his  Illinois 
lands.  The  deed  was  prepared  by  Miss  Hel- 
mer herself.  The  form  appropriate  for  such 
a  conveyance  under  the  laws  of  the  state  of 
Illinois,  and  the  description  of  the  property, 
lieing  obtained  from  Mr.  Wlllits'  papers  and 
the  deed  Itself  typewritten  by  Miss  Helmer. 
After  the  deed  was  so  drawn  by  Miss  Hel- 
mer In  her  home  she  escorted  the  old  man 
to  a  notary  public,  where  he  executed  It  and 
gave  It  to  her.  She  did  not  have  it  recorded 
until  after  his  death,  and  Indeed  maintain- 
ed tbe  utmost  secrecy  attout  It,  even  under 
circumstanoes,  as  will  hereinafter  appear, 
where  a  disclosure  was  manifestly  called  for. 
While  at  tbe  camp  meeting  In  Clinton,  Iowa, 
in  like  manner  the  deceased  conveyed  to  her 
the  two  cottages  which  he  owned.  This  con- 
veyance she  had  placed  of  record,  and  It  is 
not  without  significance  that  the  deed  to  the 
Iowa  property,  which  In  all  probability 
would  not  come  under  the  notice  of  the  de> 
ceased's  relatives,  was  recorded,  while  the 
utmost  reser\'e  was  maintained  in  tbe  mat- 
ter of  the  deed  to  the  farm  In  Illinois  where 
Mr.  WilliU'  ehlldPen  resided.  Leaving  the 
camp  meeting,  the  three,  Mrs.  Helmer,  Miss 
Helmer,  and  Mr.  Wllllts,  went  to  New  Bos- 
ton, near  to  which  town  bis  farm  was  sit- 
uated. They  saw  none  of  Mr.  Wllllts*  clill- 
dren,  and  It  Is  doubtful  whether  those  chil- 
dren were  advised  of  their  father's  presence. 
This  last  visit  to  New  Boston  was  made  aft- 
er Mr,  Wllllts  bad  conveyed  to  Miss  Helmer 
all  of  bis  real  property.  Notwithstanding 
this,  he  gave  a  written  option  while  at  New 
Boston  agreeing  to  sell  his  ranch  for  $150  an 
acre,  except  80  acres  of  rough  land  whicb 
was  to  be  sold  at  $100  an  acre,  and  agreeing 
further  to  pny  $1  per  acre  commission  upon 
such  sale.  Miss  Helmer  explains  this  act  of 
Mr.  Willlts  as  being  his  endeavor  "to  get  a 
price  on  tbe  land,"  but  It  is  not  a  strained 
Inference  to  conclude  that  he  thought  that 
he  was  giving  an  option  for  the  sale  of  real 
property  which  was  bis  own. 

While  they  were  thus  visiting  at  New  Bos- 
ton, and  on  the  eve  of  their  departure  for 
California,  they  were  served  with  summons 
in  conservator  or  guardianship  proceedings 
Instituted  by  one  or  more  of  tbe  children. 
Mr.  Wllllts  became  much  excited,  but  Miss 
Helmer  quieted  him,  telling  him  to  keep  cool, 
thut  "she  would  see  him  through;  that  she 
had  not  been  In  a  law  ofBc€t  four  years  for 
nothing."  Mr.  Wllllts  was  on  the  verge  of  a 
collapse.  Mr.  Campbell,  a  disinterested  wit- 
ness, testified  that  Miss  Helmer  declared 
that  these  proceedings  "were  a  disgrace  that 
the  <dilldren  had  brought  upon  Grandpa  that 
she  was  not  goiag  to  stand  for,  Imt  die  would 
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qjeod  her  own  money  If  necessary  In  order 
to  defend  his  good  name."  Mr.  Campbell  ex- 
plained that  senility  was  not  a  reflection 
open  bis  good  name,  bat  was  a  mere  matter 
of  physical  and  mental  decadence,  and  that 
the  Bi-tlon  was  quite  natural,  because  he 
knew  that  In  his  "normal  mind  he  [Mr.  Wll- 
Uts)  would  desire  his  property  to  go  to  his 
children."  He  also  told  Miss  Helmer,  who 
wliclted  him  to  bear  testimony  to  Mr.  Wll- 
Hts'  competency,  that  he  could  not  take  the 
witness  stand  and  say  that  he  considered 
Mr.  Willlts  capable  of  handling  his  own  af- 
fairs, and  referred  to  the  control  exercised 
in  those  affairs  by  the  spirits.  Miss  Helmer 
"said  that  was  a  matter  of  religious  belief 
and  ought  not  to  enter  into  business  affairs. 
But  I  pointed  out  to  her  In  what  manner 
that  might  easily  Influence  the  disposition  of 
B  man's  projierty."  All  this  resulted  in  Miss 
Helmer  seeking  the  serrlces  of  Mr.  Hanna, 
an  attorney  at  law  in  the  nearby  town  of 
Monntouth.  In  the  conversations  and  con- 
sultations over  the  matter  of  the  conservator 
proceedings,  at  all  of  which  Miss  Helmer 
wan  present,  she  made  no  disclosure  to  Mr. 
Bonna  of  the  fact  that  Mr.  Willlts  had  given 
to  her  substantially  all  that  he  possessed. 
The  conversations  assumed  that  Mr.  Willlts 
was  still  a  prosperous,  prudent  farmer, 
wbose  children  were  endeavoring  to  take  his 
*^roperty"  away  from  blm.  Miss  Helmer  Is 
particular  to  say  that  they  were  endeavoring 
to  take  his  "property,"  and  not  his  "farm" ; 
Ur.  Willlts*  property  at  that  time,  under 
Miss  Helmei's  contention,  being  wholly  and 
exclusively  the  small  amount  of  personalty 
left  on  her  farm.  Notwithstanding  the  fact 
that  one  of  the  spedflc  charges  In  the  con- 
servator proceedings  was  that  he  was  squan- 
dering and  dissipating  his  estate,  she  made 
DO  disclosure  to  Mr.  Hanna  of  what  in  fact 
Mr.  WlIMta  had  done  for  and  given  to  her. 

It  was  there  and  at  that  time  and  under 
these  conditions  that  the  will  here  question- 
ed was  drawn  and  executed  in  the  office  of 
Mr.  Hanna.  The  circumstances  leading  up 
to  the  making  of  the  will  are  narrated  by 
Mr.  Hanna  and  Miss  Helmer.  They  are 
somewhat  vague,  but  It  does  appear  that  Mr. 
Hanna,  the  attorney  for  Mr.  Willlts  only  In 
the  conservator  proceedings,  asked  Miss  Hel- 
mer If  Ur.  WllUts  had  made  bis  will,  and 
when  It  was  found  that  he  had  not,  he  was 
advised  to  do  so.  conversations  were 

for  the  most  part  in  the  presence  of  Mr. 
Banna,  Miss  Helmer,  and  her  mother, 
though  Mr.  Hanna  conversed  with  Mr.  Wil- 
llts alone.  As  a  result  of  his  conversation 
with  Hr.  WUIits,  and  without  suggestion 
from  any  one  else,  the  will  was  drawn  in 
■mrdance  with  Mr.  Willlts*  expressed  wish- 
es. Hr.  Hanna  dictated  the  terms  of  the 
will,  Hr.  Willlta  came  back  In  the  afternoon 
of  the  same  day  the  will  had  been  prepared. 
It  was  read  to  him,  and  its  legal  effect  ex- 
plained. Mo  one  was  present  when  It  waa 
read  and  explained  to  him,  and  Miss  Helmer 


was  not  present  when  it  was  executed.  Im- 
mediately thereafter  Mr.  Hanna  secured  the 
presence  of  Mr.  McCray  and  Mr.  Martin,  two 
business  men  of  the  town  and  wholly  disin- 
terested, and  they  witnessed  the  execution  of 
the  will.  Such  is  Mr.  Hanna's  version,  given 
by  deposition. 

Notwithstanding  this  testimony,  the  two 
disinterested  witnesses  to  the  execution  of 
the  will  declared  that  there  was  a  lady  In 
the  room  at  the  time  Mr.  Willlts  executed 
the  will  In  their  presence,  that  It  was  not  a . 
stenographer  in  Mr.  Hanna's  office,  as  Mr. 
Hanna  endeavored  to  make  It  appear,  but  it 
was  a  young  woman  In  street  clothes,  wbose 
name  they  believed  was  Helmer,  and,  as 
their  recollection  served,  she  had  her  hat  on. 
Of  significance  in  this  connection  Is  the  va- 
ried evidence  given  by  Miss  Helmer  herself. 
Upon  the  witness  stand  Miss  Helmer  testi- 
fies positively  that  she  was  not  present  at  the 
time  the  will  was  made;  that  she  went  to 
Mr.  Hanna's  office  in  the  afternoon  to  take 
Mr.  Willlts  away  with  her;  that  she  did  not 
hear  the  reading  of  a  will  to  Mr.  Willlts  and 
did  not  see  the  witnesses  who  signed  the  will 
as  witnesses ;  she  did  not  hear  the  will  read 
nor  any  of  Its  provisions  and  did  not  know 
of  the  execution  of  the  will  until  afterward, 
when  Mr.  WllUts  told  her  he  had  a  wUl 
drawn  and  gave  It  Into  her  charge.  Miss 
Helmer  first  gave  her  deposition  concerning 
these  matters.  This  deposition  was  tran- 
scribed and  submitted  to  her  for  correction. 
She  retained  it  In  her  possession  for  some 
weeks.  During  this  time  the  deposition  of 
Mr.  Hanna  was  taken  In  Illinois,  and  Mr. 
Hanna,  It  will  be  remembered,  testified  that 
Miss  Helmer  was  not  present  at  the  reading 
of  the  win  to  Mr.  Willlts  or  at  its  execution. 
The  following  excerpts  from  Miss  Helmer's 
testimony  are  illuminating.  The  answers 
which  are  canceled  are  those  answers  which 
appeared  in  the  orfgtnal  transcription  of  her 
deposition.  The  amended  answers  were  giv- 
en under  the  indicated  circumstances,  the 
emendations  being  underscored.  Asked  how 
she  obtained  possession  of  the  will,  her  an- 
swer is; 

Willits 

"Mr.'CfTOtt  gave  it  to  me  to  take,  and  I  re- 
turned it  to  Mr.  Hanna  aftwward." 

Asked  when  she  first  saw  the  will  In  Mr. 
Wlllif  8  poBsesrion  she  answered; 
after  we  left 
"Back  there -t»  AfrT  Hanna's  office."  • 
Her  deposition  then  proceeds  as  foUowst 
"Q.  I>o  you  remember  the  fact  that  Mr.  Mar^ 
tin  and  Mr.  McCray  were  called  in  fnmt  another 
office  to  witness  the  will? 

1  don't  know  anything  about  it. 
"A.  t  tbinh  they  were."' 
"Q.  During  the  time  you  were  there  was  tUs 
will  sifned? 

1  don't  know. 
"A.41feUUy. 

"Q.  Don't  you  know  that  was  the  factt 

I  don't  know  that  It  was. 
"A.  i  gucso  that  wuB  uei- 
"Q.  Did  you  hear  the  wiU  read  at  that  time? 
"A.  No,  sir. 
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"Q.  Did  you  hear  any  of  the  proriidons  of  It? 
Ju6t  a  little. 

"A.  Yes.  dr. 

"Q.  Tou  heard  all  ot  that  read  to  Mr.  Wmita 
by  MT.  HannaT 

No 

"A.'S^sir. 

"Q.  You  were  near  enough  so  that  yon  could 
hear  the  reading  of  that  will? 

of  a  little  of  it 
"A.  Yes,  sir;  I  beard  the  readipg  of  that  wtlC 
"Q.  And  then  Mr.  Willits  signed  it? 

I  don't  know  when  he  signed  1^ 
*^A.-£w  sit'i  1  tihiDli  be  gignid  it  th— > 
"Q.  And  then  he  called  out  the  two  witnesses 
and  signed  it  before  them  ? 

I  do  not  know  when  the  witnesa- 


werp  i^llpd  in, 


"A.  No  0ir;-Aey- 


t. 


"Q.  And  he  signed  it  in  the  presence  of  the 

witnesses? 

He  evidently  did. 

"A.A<»-gir;  iu-thtTprtMPW  of  tha  witnawMk 

"Q.  After  this  was  all  read  over,  what  did  Mr. 
Willits  say? 

I  don't  know  what  he  said;  I  was  not 

thpn*. 


"A.  Ho  Jma't  say  anytbiofi 

"Q.  He  didn't  say,  'That  is  all  right*? 

How  can  T  tell  whon  T  was  not  there? 
•A.-0 


soy  anytlHBg  I  suppiw? 


4« 


■a  be  said,  'That  io  all  right.' 
*'Q.  Did  he  say  anything? 

Mr.  Hnnna  oould  tell  you. 
"A.  I  fchiali  tksl  Uwhat  ouij, 
"Q.  Isn't  it  a  matter  of  fact  that  he  did  not 
know  what  was  being  talked  about? 

I  don't  believe  Mr.  Willits  ever  signed 
anytliine  he  li'dn't  nn'lprstnnd. 


h»t  it 


Mg8  it  hiMMlf.  11<  ought  to  know  it  was  all 

Didn't  he  say  to  Mr.  Hanna,  That  la  all 
right;  that  is  the  way  I  want  it'? 
I  do  not  know  what  he  said. 
"A.  i  ikuih  Im  iliJ  say  iti 
"Q.  As  a  matter  of  fact.  Mr.  Willits  was  so 
deaf  that  he  couldn't  hear? 

He  could  hear  when  spoken  to  distinctly. 

"Q.  He  read  it  so  load  that  yon  and  every- 
body else  could  hear? 
"A.  Yes,  sir. 

"Q.  Were  the  witnesses  present  when  the  will 
was  being  read  over  to  Mr.  Willits? 
I  suppose  BO. 
"A.  V»   

"Q.  And  they  discussed  the  contents  of  the 
will  with  Mr.  Willite? 
Maybe  they  dH. 
"A.-t*^y  tnthoJ  lelilM  and  ha^  a  oon¥«iwi' 
rith  him. 


"Q.  What  did  he  say? 

know  what  they  said. 
"A.  I  don't -^eiiwa^ 

"Q.  Didn't  he  tell  you  that  people  conld  come 
backT 

nnder  certain  conditions. 
"A.  He  believed  that  they  couiti  commnnicate.yv 
"Q.  And  -appear  to  them? 
"A.  Yes,  sir. 

1  he  might  have  thought  this  poa- 


The  argument  of  appellant  Is  that  Mr. 
Willits,  notwithstanding  bis  age,  was  a 
shrewd,  prudent  business  man  of  cultivated 
mind ;  that  he  was  a  student  of  Spiritualism, 
no  more;  and  that  bis  Spiritualistic  theories 
were  not  permitted  by  hUn  to  InOuence  bim 
In  the  craiduct  of  his  daily  life  and  bmdness 


affairs.  Tbe  evidence  upon  tliese  matters, 
besides  that  of  disinterested  witnesses.  Is 
abundant  from  the  writings  of  the  deoeaaed 
taimsdf.  Touching  his  cultivation  and  Splrft- 
uallsUc  bellete  the  following  are  extracts 
fr«n  a  letter  written  by  him  In  1912  to  a 
comparatlTe  stranger,  who  be  apparmtly 
thinks  is  related  to  him.  He  writes  to  him 
something  of  his  genealogy,  explaining  that: 

"On  my  mother's  aide  of  the  family  they  wer 
what  wer  called  Pnisylvaney  Duch  both  family 
were  Quakers  so  we  belong  to  that  sock  my  fa- 
ther A  mother  died  with  what  was  called  milk 
sickness  one  dleng  one  day  and  the  other  the 
next." 

He  then  proceeds: 

"I  spent  the  most  of  tbe  last  ten  years  in  the 
city  of  Chicago  111  in  tbe  family  by  the  name 
of  Green  the  wife  of  Mr.  Green  is  what  is  known 
as  a  materializing  medium.  This  somewhat 
strange  process  consists  in  reclothing  tbe  spirit- 
ual body  in  a  real  material  body  as  it  seams 
in  tbe  mortal  body  this  is  accomi^d  by  by 
the  help  of  the  of  a  band  of  kemesta  on  tlio 
spirit  side  of  life  who  are  able  to  draw  the 
necessary  elements  from  the  meduom  &  the  sit- 
ters in  the  drcle  to  rectothe  the  spiritual  fwm 
my  own  experience  has  proved  to  me  beond 
a  posable  doubt  that  this  is  a  tnith.  How  do 
I  know  this  to  bee  true  becaaae  I  had  bad  actual 
communication  with  many  people  that  I  was 
well  acquainted  with  they  lived  in  the  HfiB  form 
also  those  that  I  never  knew  on  earUi  spirit 
communion  I  tbink  is  the  grandest  thing  that 
came  to  earth  without  it  we  could  get  no  evi- 
dence of  a  futur  life  all  Bibles  all  evidence  of  a 
future  life  would  bee  imposable  By  what  natrar 
ia  this  wonderful  blesdng  secured  by  tbe  meas- 
merick  or  psychic  law  of  controle  wlilcb  enables 
one  person  to  controle  tbe  physical  body  of  an- 
other person  I  have  been  given  the  proscess  by 
which  tbia  is  obtained  is  to  depolarize  the  brain 
cells  that  is  to  throw  tbe  celles  into  a  oegatiTe 
condition  this  aaables  the  spirite  or  operator 
to  express  itselfe  tbe  same  that  it  does  or  can 
through  its  own  organism  you  know  it  Is  o  un- 
coman  thing  for  people  to  be  paralozed  and  loosr 
controle  of  part  of  their  physical  bodies  and 
sometimes  the  hole  physical  structure." 

In  1907  the  husband  of  one  of  his  daughters 
had  died.  His  name  was  Hollls.  He  writes 
to  his  daughter  that  he  has  heard  from  BoUls 
In  the  spirit  world,  and  tells  her: 

"Bro  H  H  Roberts  &  his  Sone  Earnest  -wet 
hear  the  Son  to  get  help  HoUis  hrou-rht  for  the 
same  purpose  here  they  meet  their  Friends  this 
gives  the  Spirite  a  better  opportunity  to  sain 
strength  and  light  1  was  toled  that  HoUia  A 
Earnest  were  about  in  the  same  Condition." 

Hollls  and  his  wife  owed  Mr.  WIllitB  money 
In  his  lifetime.  When  Hollls  died  he  left  his 
wife  In  poverty.  The  father  enforced  from 
bia  widowed  daughter  the  collectlou  of  this 
debt  upon  the  ground  that  Hollls  in  tbe  spirit 
world  had  directed  him  so  to  do,  and  he 
writes  to  her: 

"Well  that  was  Fortunate  inDeed  for  if  I  had 
not  beoi  here  and  so  situated  that  I  could  ar- 
range matters  with  Hollls  agreeable  to  his  wishes 
to  have  tbe  Debt  payed  off  theire  could  have  been 
nothing  done  to  settle  the  Debts  satisfactorily 
BO  1  feel  sure  evry  thing  has  turned  out  for  the 
best" 

It  will  be  remembered  that  he  sold  80  acres 
of  his  land  for  $14,000.  That  was  in  1912, 
and  while  he  was  living  wltti  Miss  Helmer. 
By  far  the  greater  portion  of  this  money  went 
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to  Miss  Helmer.  A  dldnterested  witness  tes- 
tified that  Mr.  Wllllts  told  him  Uiat: 

"He  bad  got  orders  to  sell  that  land.  He  said 
be  bad  been  told  to  sell  it  and  bis  business  here 
was  to  sell  it.  He  ttaiH  be  bad  a  communication 
from  the  fipirit  world." 

Ttmching  his  mental  condltitm  during  tbe 
last  portion  of  his  life,  his  mind  was  feeble, 
Ills  memoir  bad,  and  he  Mther  did  not  un- 
derstand or  took  no  Interest  In  anything 
ssTlttg  Sptrltnallsm. 

"He  told  me  many  times  that  that  was  one  of 
tbe  pvateat  thingfl  that  he  could  do.  Every  dol- 
lar that  he  spent  in  dereloping  mediums  and 
asauting  tbe  spirits  to  manifest  would  tie  a  great 
source  of  pleasure  to  bim  in  tbe  future  life. 

[1,2]  It  would  be  a  serious  reflection  upon 
the  Intelligence  of  tbe  profession  If  space 
should  be  given  to  a  discussion  of  tbe  sufll- 
dency  or  InsufBclency  of  this  evidence  to 
support  the  verdict  It  speaks  so  positively 
and  convincingly  as  to  require  no  comment, 
and  we  pass  on,  therefore,  to  the  asserted  er- 
rors In  the  matter  of  the  instructions  which 
the  court  gave  and  refused  to  give  to  the  Jury. 
Tbe  first  complaint  is  that  the  court  refused 
to  iastract  the  Jury  that  the  burden  of  proof 
was  on  contestant  to  establish  the  allegations 
of  incompetency  and  undue  Influence.  Y&t 
throughout  its  lastructlws  the  court  with 
macb  repetition  did  so  Instruct  the  Jury. 
Thus  it  told  the  Juiy: 

"One  has  the  right  to  make  an  unjust  will,  an 
imnasonable  will,  or  even  a  erud  will.  He  may 
nake  an  unjust,  an  unnatural,  or  capricious  will, 
roless  you  believe  the  contefitants  have  proven 
tlwir  case  by  a  preponderance  of  the  evidence, 
son  must  find  for  tbe  propooent." 

Again,  after  telling  the  Jury  that  the  pre- 
sumption of  law  was  that  the  testator  was 
ot  sound  and  disposing  mind  on  the  date  on 
which  the  will  was  made,  the  court  added: 

"likewise  in  this  connection  the  burden  of 
proviDR  the  contrary  by  a  prepondn-ance  of  tbe 
eridenee  rests  upon  llie  cfrntestants." 

[]]  The  court  Instructed  the  Jury  as  fol- 
lows: 

"Ton  are  instructed  that,  if  H.  L.  Willtts  was 
of  irasonud  mind  either  as  to  the  nature  and  ex- 
tent of  bis  property  or  as  to  his  relation  to  his 
cliildren  and  the  nature  of  tbeir  claims  to  his 
bounty,  be  cannot  be  regarded  as  of  sound  mind 
and  memory,  though  be  may  have  been  of  sound 
mind  as  to  all  other  persons  and  matters." 

I%e  objection  to  this  Instruction  does  not 
appear  to  be  that  it  contains  any  erroneous 
declaration  of  law,  but  only  that  there  was 
no  evidence  in  the  case  to  which  It  was  ap- 
plicable, appellant  declaring  that: 

There  is  an  abundance  of  evidence  in  the 
case  presented  by  the  contestants  themselves 
■howing  that  tbe  decedent  at  all  times  was  per- 
fectly competent  to  understand  the  treatment 
accorded  bira  by  hia  children  in  contrast  with 
that  of  atrangers  who  took  care  of  bim,  and 
that  he  had  full  understanding  of  tbe  status  of 
Ui  inoper^.** 

Tlie  foregoing  summarization  of  the  erl- 
daice,  Imperfect  as  it  Is,  Is  a  comply  an- 
swer to  this  objection. 

Having  thus  c<»sideTed  all  of  the  proposl- 
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tlons  advanced  by  appellant,  It  follows  that 
the  Judgment  and  order  appealed  from  should 
be  affirmed ;  and  it  Is  so  ordered. 

We  concur:  MBLVIN.  J.;  LOIUGAN,  J. 


(33  Cnl.  App.  4S2) 
BAILET  T.  BAKER.  Sheriff.    (Civ.  2055.) 
(District  Court  of  Appeal,  Second  District, 
CaUfomia.   April  17,  1917.) 

Pbocess  ^»52— ElxscnTiON — Expibation  op 
Smkbifp's  Tebu. 
Under  Pol.  Code,  i  4171,  process  remaining 
with  a  sheriff,  partly  unexecuted,  at  expiration 
of  his  term,  is  to  be  executed  by  bis  successor; 
so  that  mandate  requiring  bim,  after  such  time, 
to  ccHnpleta  the  execution  coomieuced  by  him,  ia 
wrong. 

[Ed.  Note.— E\»r  other  cases,  see  Process,  Gait 

Dig.  H  59-^.] 

Api>eal  from  Superior  Court,  Kem  Coun- 
ty ;  Milton  T.  Farmer,  Judge. 

Mandamus  by  Matthew  Bailey  agiUnst  T. 
A.  Baker,  Sheriff  of  Kem  County.  From  an 
adverse  Judgment,  d^endant  appeals.  Be- 
versed. 

J.  W.  Wiley,  of  Bakersfleld.  for  appellant 
El  I*  Foster,  Geo.  B.  Whltak^,  and  Chas.  A. 
Bambart,  all  of  Bakersfleld,  for  respondent. 

CONRBY,  P.  J.  Hie  defendant  appeals 
from  a  judgment  directing  the  issuance  of  a 
peremptory  writ  of  mandate  requiring  him, 
as  sheriff  ot  the  connty  of  Kem,  to  take  pos- 
session of  and  deliver  to  the  plaintiff  certain 
described  personal  prc^rty.  A  former  Judg- 
ment, Tendered  in  Octobor,  1913,  after  an  or- 
der sustaining  a  d«uurrer  to  the  petition, 
was  reversed  by  this  court  For  a  statnnent 
of  the  fiicts  alleged  In  the  petition  we  refer 
to  that  decision.  Bailey  t.  Baker,  28  Cal. 
App.  537,  153  Paa  242.  The  case  was  tried 
by  the  superior  court  in  January,  1016,  and 
the  presmt  aivml  porports  to  be  fnKn  a 
judgment  rendered  on  Febmai?  9, 1916. 

The  court  found  the  tacts  tn  aomdance 
with  the  allegations  of  the  petition;  also 
that  the  personal  property  described  In  the 
petition  vras  not  claimed  by  any  person  other 
than  the  Security  Trust  Company ;  also  that, 
after  having  taken  possession  of  tiie  proper- 
ty as  required  in  the  claim  and  delivery  pro- 
ceedings In  the  action  of  Bailey  v.  Security 
Trust  Gwnpany.  the  d^mdant  sheriff  rede- 
livered the  same  to  that  corpwatlon,  al- 
tfaou^  there  had  not  been  given  to  the  plain- 
tiff, Bailey,  any  notice  of  time  and  place 
when  the  sureties  would  Justuy,  and  the 
sureties  did  not  jnsttiy  npon  the  redelivery 
undertaking  whldi  bad  been  given  by  the  Se- 
curity Trust  Cmnpany  to  the  sheriff.  The 
court  further  found  that  tita  term  of  d^end- 
ant  Baker  as  sheriff  exidred  In  January, 
1916.  and  that  from  and  after  that  date  one 
D.  B.  NeweU  was  and  is  the  duly  elected, 
qualified,  and  acting  sheriff  of  Kan  ooonty. 

AM»eUant  claims  that  the  Judgm«it  should 
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be  rerarwd.  for  ttie  x«aaoa  tliat  a  writ  of 
mandate  may  not  Issue  i^alnst  an  ex-sberUT 
to  compel  htm  to  perfmm  dutlea  under  pro- 
cess placed  in  his  hands  while  be  was  sheriff. 
We  have  decided  this  qnestltm  in  another 
proceeding  inddeatal  to  the  present  case.  Ei 
parte  Baker,  162  Pac.  922.  That  was  a  ha- 
beas corpus  proceeding,  arising  out  of  an  or- 
der committing  Baker  to  the  custody  of  the 
sheriff  for  contempt  by  reason  of  his  refusal 
and  neglect  to  comply  with  the  directions  of 
the  writ  of  mandate  issued  bi  this  case.  This 
court  held  that  the  duties  of  sheriff  under 
the  facts  of  this  case  were  controlled  by  sec- 
tion 4171  of  the  Political  Code,  wherein  it  Is 
provided  that: 

M«  •  •  Wbeo  any  process  remains  with  the 
sberiEE  anexeouted,  in  whole  or  In  part,  •  •  • 
at  the  expiratioQ  of  his  term  of  office,  said  pro- 
cess shall  be  executed  bj  his  successor  or  succes- 
sors in  office.  •  •  • 

Having  stated  the  rule  that  the  powers  of 
the  office  shall  not  cootinne  to  be  exercised 
by  one  whose  term  has  expired,  we  said: 

"Uoexecuted  process  in  bis  hands  does  not  lose 
its  force,  but  the  power  of  the  law  witb  respect 
to  such  process  thereafter  moves  through  the 
arm  of  the  new  officer,  to  whom  whatever  b^ 
longs  to  the  office  should  be  delivered^" 

We  are  satisfied  with  the  conclusions 
reached  in  Ex  parte  Baker,  supra,  from  which 
the  further  conclusion  follows  that  the  ap- 
peal should  be  sustained. 

The  Judgment  Is  reversed. 

We  concur:  JAM£S.  J.;  SHAW,  J. 


<SS  Cal.  App.  41S) 

CASTRO  POINT  RT.  &  TERMINATi  CO.  T. 
ANGU>-PACIFIC  DEVELOPMENT  CO. 
{Civ.  2017.> 

(District  Court  of  Appenl.  First  EHstrict,  Cal- 
ifornia.   April  16,  11U7.    Rehearine  De- 
nied bj  Supreme  Court  June  14,  1917.) 

Eminent  Douain  «=9l9S<l)— Land  fob  Raix.- 
BOAD— Public  Xecessitt. 
In  the  absence  of  express  provision  in  Civ. 
Code,  S  465.  and  Code  Civ.  Proa  Sf  1238.  1241. 
1244,  relating  to  ucquisition  by  eminent  domain 
of  lands  for  use  of  a  railroad  cori>oration,  and 
defining  the  procedure  therefor,  which  would  re- 
quire it  to  show  affirmatively  that  there  is  an 
existing  public  necessity  for  the  construction  of 
the  road  for  which  the  land  is  sought,  that  is 
not  a  question  tu  be  litigiited,  except  to  the  ex- 
tent that  n  person  whose  lands  are  sought  to 
be  taken  may  put  in  issue  the  good  faith  of  the 
corporation  in  seeking  to  acquire  the  land  for  a 

firivate  interest  or  end  rather  than  for  the  pub- 
ic use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  62S.] 

Appeal  from  Superior  Court,  Contra  Costa 
County;  R.  H.  Ijitlmer,  Judge. 

Condemnation  proceedings  by  the  Castro 
Point  Railway  &  Terminal  CtHupany  against 
the  Anglo-Paclllc  Development  Company. 
From  an  adverse  Judgment,  def^dant  ap- 
peals. Afflnned. 


Reed.  Bla4l,  Nusbaumor  A  BIngaman,  of 
Oakland,  for  appellant  McCutchen.  Oiney 
ft  Wlllard.  of  San  Fmncisco,  for  respondent. 

RICHARDS.  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  plaintiff  In  an  action 
for  the  condemnation  of  certain  lands  of  the 
defendant  in  the  city  of  Richmond  for  the  use 
of  the  plaintiff  as  a  railroad  corporation.  The 
cause  was  tried  before  the  court  without  a 
jury.  The  evidence  was  not  voluminous,  and 
there  Is  lUile,  If  any,  dispute  as  to  the  facts 
of  the  case.  The  main  and  pmctlcAlly  the 
only  question  Involved  Is  as  to  the  sutDdency 
of  the  plaintiff's  proof  to  warrant  the  trial 
court  In  denying  the  defendant's  motion  for 
a  nonsuit  and  to  Justify  Its  judgment  of  con- 
demnation. Upon  the  trial  of  the  cause,  the 
plaintiff  introduced  In  evidence  a  certified 
copy  of  its  articles  of  Incorporation,  showing 
that  it  was  a  regulaVly  organized  railroad 
corporation,  having  for  Its  oliject  the  con- 
struction of  a  railroad  for  the  doing  of  a 
genera!  freight  and  pnssenger  business;  and 
also  presented  in  evidence  the  resolutions 
and  maps  of  the  corpomtlon  showing  the 
proposed  route  of  Its  railroad  and  the  site 
and  location  of  Its  terminals,  and  also  show- 
ing the  location  of  the  lands  of  the  defend- 
ant and  othera  proposed  to  be  taken.  From 
these  maps  It  appeared  that  the  proposed 
railroad  would  be  about  two  miles  long,  hav- 
ing Its  northern  terminal  In  the  bamlet  of 
WInehaven,  where  It  would  connect  with  a 
railroad  already  there  known  as  the  Belt 
Line,  and  running  around  the  easterly  and 
northerly  shores  of  the  Richmond  peninsula, 
and  that  the  plalntlfTs  proposed  line  would 
thence  extend  southerly  along  the  shore  line 
of  the  peninsula  to  deep  water.  There  was 
then  presented  the  testimony  of  the  chief 
eufrineer  of  the  plaintiff,  who  testified  that 
he  had  made  surveys  of  the  route  and  ter- 
minals of  sflid  railroad,  and  that  the  lands 
of  the  defendant  sought  to  be  condemned 
formed  a  part  of  said  route  and  of  one  of 
said  terminals,  and  were  neces.<iary  for  such 
U!»es,  and  that  the  work  of  constructing  said 
railroad  was  In  progress.  With  these  proofe 
the  plaintiff  rested  Its  case,  whereupon  the 
defendant  moved  for  a  nonsuit  upon  tho 
ground  that  the  plaintiff  had  offered  no 
proof  showing  any  public  necessity  for  the 
existence  of  such  a  railroad  or  for  the  tak- 
ing of  the  lands  In  question.  The  court  de- 
nied this  motion,  whereupon  the  defendant 
offered  evidence  tending  to  show  that  there 
were  other  lands  which  it  was  claimed  were 
equally  available  for  the  uses  to  which  the 
plaintiff  pi-oposed  to  put  the  land  sought  to 
be  condemned,  and  also  tending  to  show 
that  there  was  no  present  public  necessttr 
for  the  building  of  said  railroad  growing  out 
of  an  existing  freight  or  passenger  trafllc 
needing  to  be  served  by  it.  The  defendant 
also  tendered  some  evid«ice  showing  ttiac 
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tbe  Incorporators  of  the  railroad  Id  question 
were  also  the  principal  owners  of  a  rock 
qoarry  at  or  near  its  pr(^>osecl  northom  ter^ 
minal,  and  which  would  be  cblelly  beneHted 
bj  the  construction  of  the  railroad.  The 
court,  however,  rendered  judgment  in  plain- 
tiff's faTor,  whereupon  the  defendant  prose- 
cutes this  appeal. 

The  sole  question  presented  to  the  court 
opon  this  appeal  is  as  to  whether  the  plain- 
tiff. In  addition  to  the  proofs  above  set  forth, 
was  required  to  show  affirmatively  that  there 
existed  a  public  necessity  for  the  railroad 
tor  the  Qses  of  which  the  lands  of  the  defend- 
ant were  sought  to  be  taken.  The  contention 
of  the  appellant  Is  that,  when  this  issue  is 
raised  by  the  pleadings,  the  burden  Is  cast 
upon  the  plaintiff  to  make  such  affirmative 
•bowing  as  to  the  existence  of  a  present  pub- 
lic necessity  for  the  railroad  In  question.  On 
the  other  hand,  the  respondent  maintains 
ttiat  when  the  plaintiff  has  shown,  as  It  did 
In  this  case,  that  it  was  a  railroad  corpora- 
tion duly  organized  for  the  purpose  of  con- 
ttmctlng  and  operuttng  a  railroad  and  con- 
veying ft%1ght  and  passengers  for  hire,  and 
that  the  land  sought  to  be  condemned  was 
necessary  for  the  uses  for  which  It  is  sought, 
ft  has  sufBdently  established  Its  right  to  the 
oerdse  of  eminent  domain  in  the  taking  of 
Mid  lands  for  sncb  uses  under  section  465 
of  the  Civil  Code  and  section  1238  of  the 
Code  of  Civil  Procedure. 

We  feel  constrained  to  give  our  ooncur- 
reoce  to  the  above  contention  on  the  part  oi 
the  respondent  herein  from  a  consideration 
of  the  terms  of  the  sections  of  the  Codes 
above  dted,  and  from  what  appears  to  us  to 
be  the  settled  view  of  the  courts  of  this  state 
req>ecting  the  proofs  required  tn  cases  of  this 
diaracter.  Section  466  of  the  Civil  Code  in 
Its  enumeration  of  the  powers  ot  railroad 
corporations  provides: 

"Every  railroad  corporati<Hi  has  power:  *  *  * 
(7)  To  purchase  lands  *  *  *  to  be  used  in 
tbe  construction  and  maintenance  of  its  road, 
lod  all  necesBflry  appendages  and  adjuncts,  or 
icqaire  th«n  in  tbe  manner  provided  in  title  7, 
pt  8,  Code  ot  Civil  Procedure,  for  the  condemna- 
doD  of  landsi'* 

Section  1238  of  tbe  C«de  of  Civil  Proce- 
dure, under  the  title  of  "Eminent  Domain," 
provides  as  follows: 

"Subject  to  the  provisions  of  this  title,  the 
riglit  of  eminent  domain  may  be  exercised  in 
b^ialf  of  tbe  followiog  public  uses:  *  *  * 
ai)  Railroads.   •   •   • " 

Section  1241  of  the  Code  of  CtvU  Proce- 
dure, under  tbe  same  title,  contains  the  fol- 
lowing provision: 

"Before  property  can  be  taken,  it  must  appear: 
Q.)  That  tne  use  to  which  it  is  to  be  applied  is 
a  use  authorized  by  law;  (2)  that  the  taking 
is  necessary  for  such  use ;  proviileil,  when  the 
kgislative  body  of  a  county,  city  and  county,  or 
an  iocorporated  city  or  town,  shall,  by  resolution 
or  ordinance,  adopted  by  a  vote  of  two-thirds 
<rf  all  of  its  members,  have  found  and  determined 
that  tbe  public  interest  and  necessity  require  the 
acqaisitton.  construction  or  completion,  by- such 
eounty,  city  and  county  or  incorporated  city  or 
town,  of  any  proposed  puUic  utility,  *   *  * 
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and  that  the  property  described  in  such  resolu- 
tion or  ordinance  is  necessary  therefor,  such  res- 
olution or  ordinance  shall  be  conclusive  evi- 
dence; (a)  of  the  public  necessity  of  such  pro- 
posed public  utility  or  public  improvement;  (b) 
that  aueb  property  is  necessary  therefor." 

SecUon  1244  of  the  Code  of  Civil  Proce- 
dure under  tbe  same  title  prescribes  what 
the  complaint  In  a  condenmation  suit  must 
contain,  as  follows: 

"The  c(Hnplaint  must  contain:  (1)  The  name 
of  the  corporstion,  association,  commission  or 
person  in  chaise  of  the  public  use  for  which  the 
property  is  sought,  who  must  be  styled  pliiintiff. 

(2)  The  names  of  all  owners  and  claimants  ol 
tbe  property,  if  known,  or  a  statement  that  they 
are  unknown,  who  must  be  styled  defendants. 

(3)  A  statement  of  the  right  of  the  plaintiEf. 

(4)  If  a  right  of  way  he  soui^ht,  tbe  complaint 
must  show  the  location,  general  route,  and  ter- 
mini, and  must  be  accompanied  with  a  map 
thereof,  so  far  as  the  same  is  involved  In  the 
action  or  proceeding.  (5)  A  description  of  each 
piece  of  land,  or  other  property  or  interest  in 
or  to  property,  sought  to  be  taken,  and  whether 
tbe  same  includes  the  whole  or  (mly  a  part  of  an 
entire  parcel  or  tract  or  piece  of  property,  or 
interest  in  or  to  property.   •   •   •  " 

A  comparison  of  these  several  sections  of 
the  Code  setting  forth  the  right  and  the  pro- 
cedure In  cases  of  emtment  domain  discloses 
that  their  only  statement  as  to  the  cases 
wherein  any  proof  or  showing  of  a  public 
necessity  for  the  taking  of  property  under 
the  right  of  eminent  domain  designates  cases 
where  nitmicipal  corporations  are  seeking 
through  their  l^tslatlve  l>odles  to  acquire 
property  for  public  uses;  and  that  In  such 
cases  the  resolution  or  ordinance  of  such  leg- 
islative body  shall  be  conclusive  evidence  of 
the  public. necessity  ot  such  proposed  utility 
or  improvement  In  all  other  cases  where 
private  property  Is  so  sought  to  be  taken  by 
those  entitled  to  exercise  tlUs  right  under 
section  1238,  Code  of  Civil  Procedure,  all  that 
is  required  to  be  shown  Ls  that  tbe  use  for 
which  the  property  Is  to  be  taken  is  a  public 
use,  and  that  the  property  is  necessary  for 
such  use.  By  the  express  terms  of  section 
1238  It  Is  provided  tliat  railroads  are  public 
uses  In  behalf  of  which  the  right  of  eminent 
domain  may  be  exercised ;  while  section  465 
of  the  Civil  Code  expressly  grants  to  rail- 
road corporations  the  right  to  acquire  lands 
by  candeuiuation  to  bo  used  In  the  construc- 
tion and  maintenance  of  their  roads.  It 
would  thus  appear  that  there  is  no  express 
requlrenieat  in  the  sections  of  our  Code  whicli 
relate  to  the  acquisition  of  lands  for  the  use 
of  railroad  corporations  through  the  exer- 
cise of  eminent  domain,  and  wliich  define  the 
procedure  therefor,  which  would  require 
these  quasi  public  corporations  seeking  to 
exercise  that  right  to  show  atlirmatively  that 
there  Is  an  existing  public  necessity  for  the 
construction  of  the  particular  railroad  for 
the  uses  of  which  such  lands  are  sought  to 
be  taken. 

in  the  early  case  of  Contra  Costa  R.  Oo.  v. 
Moss,  23  Cai.  324,  It  was  held  that,  when  the 
Iieglslature  determines  that  railroad  corpora- 
tlons  were  so  far  public  In  their  nature  as  to 
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be  entitled  to  ezertdsB  the  ri^t  of  emlneDt 
domain,  the  neceolty  for  the  particular  rail- 
road seeking  to  ocerdse  that  right  was  here* 
by  established,  and  that  the  question  as  to 
whether  there  was  a  public  need  for  swAi 
railroad  was  no  l<»iger  a  Judicial  question 
except  In  cases  where  the  r^ts  of  private 
ownership  were  being  Invaded  under  pre- 
tense of  an  appropriation  for  a  public  use. 

In  the  case  of  City  of  Pasad«ia  r.  Stim- 
son.  91  CaL  23S,  27  Pac.  001,  whldi  was  an 
actint  for  the  condemnation  of  lands  for  sew* 
er  purposes,  U  was  held  that  whwi  the  Leg- 
islature had  defhied  sewerage  to  be  one  of 
fbs  pablic  uses  for  which  private  property 
may  be  tak«i,  and  wboi  a  city  or  town  de- 
cides for  Itself,  as  it  may  do,  that  a  sewer  is 
desirable,  it  Is  not  b(Hind  to  prove  that  such 
sewer  is  necessary,  but  only  that  the  taking 
of  the  property  It  se^  to  ccmdemn  is  neces- 
sary for  the  construction  of  the  sewer;  "when 
it  shows  that  the  use  to  whicii  the  property 
is  to  be  applied  la  a  ptiblic  use  (and  that  Is 
shown  by  the  statute  in  this  case),  the  in- 
quiry on  that  head  is  dosed.  Code  Clv.  Proc. 

In  the  case  of  San  Frandsco  ft  San  Jqa- 
quln  Valley  R  Co.  r.  Levlston,  134  CaL  412, 
66  Pac;  473,  the  case  of  (Xty  of  Pasadena  v. 
Stimson,  supra,  was  dted  as  autliorlty  for 
the  prc^Nwltlon  that,  as  to  the  necesidty  for 
the  rii^t  of  way.  the  existence  of  the  public 
use  and  the  location  through  the  defendant's 
land  established  the  necessity. 

While  the  decid.on8  of  the  courts  of  other 
Jurisdictions  are  not  uniform  uptm  the  sub- 
ject, the  ettett  at  the  foregoing  cases  would 
seem  to  be  to  settle  the  law  in  this  state  in 
favor  of  the  view  that,  when-  the  l^eglslature 
has  declared  that  railroad  cori>oratloos  shall 
have  the  right  to  condemn  lands  of  private 
persons  for  their  uses,  the  quesdtHi  as  to 
whether  there  is  a  present  public  need  for 
the  construction  and  (^ratlmi  of  the  partlc* 
vJar  railroad  se^ng  to  exercise  that  right  Is 
no  longer  a  Judicial  question  to  be  litigated 
in  the  condemnation  proceeding,  except  to 
the  extent  that  a  private  person  whose  lands 
.  are  sought  to  be  taken  may  put  in  Issue  the 
good  faith  of  the  railroad  corp(»ation  In 
seeing  to  acquire  his  land  for  uses  whidi 
are  not  public  but  really  to  subserve  some 
private  Interest  or  aid ;  and  such  we  under- 
stand to  be  the  full  extent  and  effect  of  the 
cases  of  County  of  San  Mateo  v.  Coburn,  130 
CaL  631,  63  Pac.  78,  621.  and  of  Madera  Rail- 
way V.  Raymond  Granite  Co.,  3  CaL  App.  668, 
87  Pac.  27.  Id  so  far  as  this  latter  Issue  Is 
presented  In  the  case  at  bar.  It  need  ouly  be 
said  that,  without  reviewing  It,  the  evidence 
sufficiently  Justifies  the  findings  of  the  lower 
court  to  the  effect  that  the  plaintiff  Is  acting 
In  good  faith  In  seeking  to  construct,  main- 
tain, and  operate  its  railroad,  and  that  tbe 
some  will  be  of  benefit  and  use  to  the  pub- 
lic; and  that.  whUe  tt  is  true  that  the  in- 


corporatons  of  the  plaintltt  are  also  directors 
and  stocMK^ders  of  certain  corpM^tiona  en- 
gaged in  the  (^ration  of  quarries  wlildi  will 
be  bmeflted  by  the  building  of  sndi  railroad. 
It  was  nevertheless  not  Inccniwrated  tor  the 
mere  purpose  of  bdng  of  private  benefit  to 
those  interested  in  said  corporations,  but  was 
Incorporated  for  the  purpose  of  building  and 
operating  a  railroad  between  certain  termini, 
and  ttut  said  railroad  will  be  so  situated 
when  constructed  as  to  be  of  benefit  and  use 
to  the  public  These  flndlugs  of  the  trial 
court  win  not,  under  the  settled  rule,  be  dis- 
turbed upon  an}eaL 
Judgment  affirmed. 

We  concur:  liBNKON.  P.  J.;  KBBRI- 
QAK.  J. 


(SI  Cal.  App.  4:1) 
PIQOPI^E]  V.  MASOHINI.   (O.  880l) 

(IMstrict  C!ourt  of  Appeal,  Third  District.  OU- 
fomia.   April  16, 1917.) 

1.  Criminal  Law  «=»1132— Affbal— Failukb 
TO  File  Bsuef  ob  Appeab— Pboceduse. 

The  Attorney  General  properly  aubmittctl 
the  cause  for  determlnati<m  upon  the  record, 
where  accused  filed  no  brief  on  appeal,  and,  al- 
thougli  DOtitied  that  cause  had  been  placed  on 
calendar,  made  no  appearance. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  St  29S0-2983J 

2.  CuuiNAL  Law  «s3lliS9(8)— AppEUr-Qnis- 

TIONS  FOB  JUBT. 
Where  the  ooly  effect  of  accased*s  testi* 
mony  as  corroborated  was  to  produce  a  con- 
Bict  in  the  evideocc,  the  case  was  (or  the  jtuy. 

[Ed.  Note.— For  other  cases,  see  Olminal 
Law.  Cent  Dig.  |  3076.] 

S.  Cbiuinai,  Law  «3>llfi9(4)-^AiTXA£— Cud- 

IBILITY  OF  Wn-NESSES. 
Whether  c«:tain  testimony  offered  by  d^oBM 
to  impeach  a  state  witness  accompushod  iti 
purpose  was  for  jury  to  decide. 

[Ed.  Note.— For  other  caseSt  see  (Mnunal 
Law.  Cent  Dig.  {  3077.] 

Appeal  from  Superior  Oourt,  Humbtrtdt 
County;  COtton  H.  (Sonnlck,  Judge. 

XhcMuas  Uaschlni  was  c(xivlcted  of  sdllng 
alcoholic  liquors  in  "no-licoise  territory,"  and 
he  appeals  from  the  Judgment  and  ordw 
denying  him  a  new  triaL  Affirmed. 

G.  M.  Plttman,  of  Eur^a.  for  appellant. 
U.  8.  Webb.  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Oen.,  for  the  People. 

PER  CURIAM.  Hie  defendant  was  by  In- 
formation charged  with,  and  by  a  Jury  con- 
victed of,  the  crime  ot  selling  alcolHdic 
liquors  In  supervisorial  district  No.  2,  In 
Humboldt  county,  which  Is  alleged  to  have 
been  at  the  time  of  the  commission  of  the 
act  80  ctiai^ed  "no-licoise  territory" ;  it 
having  been  assigned  to  that  cat^ory  by  tbe 
electors  of  said  supervisorial  district  at  an 
election  held  therein  under  the  provisions  of 
the  soiled  "Wyllle  Local  Option  Law"  (SL 
1911.  p.  699)  on  the  23d  day  of  April,  1912. 
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The  appeals  are  from  the  Judgment  and  the 
order  denying  bim  a  new  trial. 

[1]  Although  the  record  on  appeal  was  fil- 
ed on  the  17th  day  of  November,  1016,  In  the 
Supreme  Court,  to  whlcb  the  appeal  had  er- 
roneously been  taken,  and  the  cause  transfer- 
red to  this  court  and  the  record  filed  here  on 
the  21st  day  of  NoTember,  1916,  the  defend- 
ant failed  to  present  and  file  a  brief  within 
the  time  required  by  the  rule  of  this  court, 
and  none  has  since  been  filed  or  permission 
to  file  one  asked  for.  The  cause  was  placed 
upon  the  calendar  of  the  regular  April  term 
of  this  court,  beginning  on  the  9th  day  of 
April,  1917,  and  when  so  placed  upon  said 
calendar  the  attorney  of  record  of  the  de- 
fendant was  regularly  notified  of  that  fact 
When  the  cause  was  called  for  hearing  and 
argument,  the  defendant  was  not  represented 
by  counsd,  nor  did  he  appear  In  person  to 
support  his  appeal,  and  no  oral  argument  In 
his  behalf  was  made.  The  Attorney  General, 
in  view  of  the  situation  thus  presented, 
properly  submitted  the  cause  for  determlna- 
tltm  upon  the  record.  People  v.  Coates,  163 
Pac.  502 ;  People  t.  Magrl,  163  Pac.  503. 

We  have  carefully  examined  the  testimony, 
the  rulings  of  the  court  upon  the  evidence, 
and  the  Instructions.  We  have  not  dis- 
covered any  prejudicial  rulings  admitting  or 
rejecting  testimony,  and  the  charge  to  the 
jury  contains  a  fair  and  correct  statement  of 
the  principles  of  law  pertinent  to  the  issues. 

It  is  not  deemed  necessaiy  to  reproduce 
herein,  evtti  synoptlcally,  the  testimony 
from  which  the  Jury  reached  their  conclu- 
sion that  the  accused  was  guilty  as  <diarged 
In  flie  Information.  It  is  sufficient  to  say 
that  we  have,  as  stated,  .carefully  read-It,  and 
thereby  have  been  convinced  that  It  fully 
suppoita  the  conclusion  that,  on  the  20th 
day  of  Angust,  1916,  supervisortal  district 
Noh  2  of  Humboldt  county  was  dry  or  no- 
lloeose  territory;  that  the  unincorporated 
town  of  Shlvely  is  situated  within  said 
"dry"  unit ;  that  the  defendant  kept  a  hotel 
in  said  town;  and  that  on  the  day  named 
he  sold  to  one  O.  E.  Gardner,  an  attach^  of 
the  offioe  of  district  attorney  of  Humboldt 
county.  In  the  presence  and  sight  of  one  H. 
F.  Kllker,  another  attache  of  said  ofllce,  a 
bottle  of  whisky,  and  received  in  paymrat 
therefor  from  said  Gardner  the  sum  of  GO 
cents. 

12,  S]  The  defendant  positively  denied 
selling  any  Intoxicating  liquor  to  Gardner,  on 
the  day  named  or  at  any  other  time,  further 
testifying  that  what  he  did  sell  to  him  was 
aodft  water,  and  there  was  apparently  some 
corroboration  of  that  testimony.  But  mani- 
festly the  most  that  this  court  can  say  of 
tbat  testimony  is  that  its  ect  was  only  to 
produce  a  conflict  in  the  erldenoe,  which  It 
was  steely  within  the  competency  at  the  Jury 
to  reserve.  And  it  was  entirely  with  the 
inrj  to  decide  whether  certain  testimony 


offered  by  the  defense  In  impeachment  of  the 
character  of  the  witness  Gardner  for  truth, 
veracity,  and  Integrity  was  or  was  not  suf- 
ficiently persuasive  to  aooompllah  its  pur* 
pose. 

The  record  presents  to  us  no  other  alterna- 
tive but  to  affirm  the  Judgment  and,  order, 
and  it  Is  ao  ordered. 

(S8  C»l.  App.  SW) 
BOBBUNO  OONST.  CO.  t.  X>0B  BETTATE 
GO.  (Civ.  162S.) 

(District  Court  of  Appeal,  Third  District,  GUl- 
fomia.  April  12,  1917.   BebeariD?  Denied 
by  Supreme  Court  June  11,  1917.) 

CoNTBAcra  <t=>280— SumciEncT  or  Psbfobu- 

ANCB— Building  Coktbact. 
A  building  contract  specifying  material  and 
method  of  work  for  constructing  cement  floors 
to  be  approved  by  owoer'a  arcbltect  is  complied 
with,  and  contractcH-  entitled  to  compensation, 
where  specifications  are  followed  and  monthly 
certificate  of  architect  approving  work  la  ob- 
tained, although  the  flooring  aubsequently  proved 
unsatisfactory,  snd  the  ardiitect  refused  a  final 
certificate  on  account  of  such  defects. 

[Ed.  Note.— Pot  other  cases,  see  Contracts, 
Cent.  Dig.  |  1810.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  j<'ranclsco;  L.  F.  Price,  Judge. 

Action  by  the  RoeUing  Construction  Com- 
pany against  the  Doe  Estate  Company. 
Judgment  for  plaintiff,  end  d^ttkdant  ap- 
peals. Affirmed. 

J.  C.  Campbell,  Wearer,  Sbelton  ft  Levy, 
of  San  Francisco,  for  appellant  F.  M.  Par- 
cells,  of  San  Frandsco,  for  reqwndent. 

C3HIPMAN,  P.  J.  The  action' was  brought 
to  recover  a  balance  of  $12,039.75  alleged  to 
be  due  upon  the  contract  price  for  concrete 
work  performed  on  the  Wiley  B.  Allen  build- 
ing in  San  Francisco.  The  complaint  sets 
forth  in  hiee  verba  the  contract  upon  whidi 
the  action  is  baaed.  Among  its  provisions 
are  the  following: 

"E^rsL  The  contractor  agrees,  within  the 
space  of  fifty  (50)  woi^ing  days  from  and  after 
the  date  of  recording  of  this  CMitract,  to  have 
the  foundations  in  shape  to  rec^ve  the  cast-iron 
bases  and  sidewalk  beams  (balance  of  work  in 
35  working  days) ;  to  famish  the  necessary  la- 
bor and  materials.  Including  tools,  implements 
and  appliances,  required,  and  perform  and  com- 
plete in  a  workmanlike  manner  all  the  trench, 
excavating  reinforced  concrete  foandations,  rein- 
forced basement  walls,  basement  floor,  all  floor 
and  roof  slabs,  penthouses,  all  girder  and  col- 
umn concrete,  nreproofing,  all  concrete  side- 
walks, retaining  walls,  etc.,  and  other  worbl 
shown  and  described  in  and  by,  and  in  conform- 
ity with  the  plans,  drawings  sod  specifications 
for  the  same  made  by  Havens  &  Toepke,  the 
authorized  architect  employed  by  the  owner, 
and  which  are  signed  by  the  parties  hereto,  one 
set  of  which  Is  on  file  in  the  office  of  the  city 
and  county  recorder,  and  the  other  in  the  office 
of  the  architect  subject  to  inspection  by  parties 
interested. 

"Second.  Said  architect  shall  provide  and  fui^ 
nish  to  the  contractor  all  details  and  working 
drawings  necessary  to  properly  delineate  said 
plans  and  specifications:  and  the  work  is  to  be 
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done  and  tbs  materials  farnlsbed  in  accordance 
therewith  under  the  direction  and  eupervisiou  and 
subject  to  the  approval  of  said  architect,  or  a 
superintendent  selected  and  agreed  u|>on  by  the 
parties  hereto,  within  a  fair  and  equitable  con- 
struction of  the  true  intent  and  meaning  of  said 
plans  and  specifications.    •    •  • 

"Fifth.  The  owner  asrees,  in  consideration  of 
the  performance  of  this  aRreement  by  the  con- 
tractor, to  pay,  or  cause  to  t>e  paid,  to  the  con- 
tractor, his  legal  representatives  or  assigns,  tbe 
■um  of  thirty-nine  thonsiiDd  five  hundred  seven- 
ty-six dollars  in  United  Stafes  gold  coin,  at 
times  and  in  tbe  manner  following,  to  wit.  aeveii- 
ty-five  per  cent,  of  the  amount  of  labor  per- 
formed and  materials  erected  at  biiildmi;  and  as 
eatimatoc]  acc-ording  to  the  whole  contract  pri<-e 
and  payable  oa  the  first  day  of  each  mouth, 
commencing  on  the  first  day  of  August,  lliUS. 
and  the  balance  to  wit,  the  sum  of  nine  tbousnnd 
eight  hundred  and  ninety-four  dollars,  tbiriy- 
five  days  after  completion  and  acceptance  by 
the  architects  of  this  contract. 

"Provided,  that  when  each  payment  or  install- 
ment shall  become  due,  and  at  the  final  comple- 
tion of  tbe  work  certificatos  in  writinR  shall  be 
obtained  from  the  said  architect,  stating  that  the 
payment  or  installment  is  due  or  work  com- 

Sleted.  as  the  case  may  be,  and  the  amount  then 
lie;  and  the  said  architect  shall  at  said  times 
deliver  said  certificates  under  his  hand  to  the 
contractor  or,  in  lieu  of  such  certificates,  shall 
deliver  to  the  contractor  In  writinc,  under  his 
band,  a  just  and  true  reason  for  not  issuing  the 
certificates,  includintc  a  statement  of  the  defects, 
if  any,  to  be  remedied,  to  entitio  tbe  contractor 
to  tbe  certificate  or  certificates.  And  in  the 
event  of  the  failure  of  tbe  architect  to  furnish 
and  deliver  said  certificates  or  any  of  tbcm.  or 
in  lieu  thereof  the  writing  aforesaid,  within 
three  days  after  the  times  aforesaid,  and  after 
demand  therefor  made  in  writing  by  the  con- 
tractor, the  amount  whi<h  may  be  claimed  to  be 
due  by  the  contractor,  and  stated  in  the  said 
demand  by  him  for  the  certificate,  shall,  at  the 
expiration  of  said  three  days  btvorae  due  and 
payable  and  tbe  owner  shall  be  liable  and  bound 
to  pay  the  same  on  demand. 

"In  case  the  architect  delivers  tbe  writinir 
aforesaid  in  lieu  of  the  certificate  then  a  com- 
pliance by  the  contractor  with  the  requirements 
of  said  writing  shall  entitle  the  contractor  to  the 
certificate.   •   •  • 

"Tbirteentb.  Tbe  payment  of  tbe  progress  pay- 
ments by  the  owner  shall  not  be  construed  as  an 
absolute  acceptance  of  the  work  up  to  th".  time 
of  such  payments;  hut  tbe  entire  work  is  to 
be  subject  to  inspection  and  approval  of  the 
arcfaitect  or  saperintendent  at  tbe  time  when  it 
shall  he  claimed  by  the  contractor  thut  the  con- 
tract and  v.'orks  are  completed;  but  the  archi- 
tect or  superintendent  shall  exercise  all  reason- 
able diligence  In  tbe  discovery  and  report  to  the 
contractor  as  the  work  progresses  of  materials 
and  labors  which  are  not  satisfactory  to  the 
architect  or  superintendent  so  as  to  avoid  un- 
necessary trouble  and  cost  to  the  contractor  in 
making  good  defective  parta.   •    •  • 

"All  floor  slabs  la  tbe  third,  fourth,  fifth,  and 
sixth  floors  except  In  corridors  and  lavatories 
to  be  cemente<l  over  with  a  coat  at  least  %" 
thick  mode  of  equal  parts  of  fine,  sharp,  clean, 
screened  gravel  to  equal  parts  of  either  (iolden 
Oate  or  Standard  cement  as  selected.  Said  ce- 
mentin;;  to  be  perfectly  smooth  and  and  well 
troweled  and  to  be  perfectly  level.   •   •  • 

"Before  tbe  concrete  topping  is  placed  on  con- 
crete floor  slabs  throughout  third,  fourth,  fifth, 
and  eixtb  floors  see  that  all  concrete  work  is 
well  cleaned  olT  (broom  cleaned)  then  well  wet 
and  dusted  with  cement,  all  to  be  done  before 
the  top  coat  of  cement  is  applied." 

Paragrapli  4  of  the  complaint  was  amended 
dttrlng  tbe  trial  to  read  aa  foUowa: 


"That  each  and  orery  of  tbe  corenants  and 

conditiona  in  said  agreement  contained  upoa  the 
part  of  said  plaintiff  to  l>e  b^  it  kept  and  per- 
formed have  been  fully  complied  with,  kept,  and 
performed  by  it.  And  plaintiff  further  says: 
That  it  did  all  the  work  in  said  contract  men- 
tioned, and  duly  performed  on  its  part,  to  every 
retipect,  said  work  according  to  specifications 
ami  terms  of  the  contract.  That  said  work  waa 
fuU^  performed,  finished,  and  completed  bj 
ptaintiCT  on  or  about  the  1st  day  of  July.  190&. 
•  •  •  That  thereafter,  to  wit,  on  the  25th  day 
of  September.  1009,  plaintiff  demanded  of  de- 
fendant's arohitecta  certificates  in  writing  for 
the  payments,  in  said  contract  mentioned  and 
provided  to  be  made  unto  plaintiff,  then  remain- 
ing unpaid,  hut  plaintiff  says  said  architects  re- 
fusoA  to  deliver  to  plaintiff  such  certificates  In 
writing  for  said  payments,  and  ever  since  have 
refuse*]  and  still  refuse,  to  deliver  tbe  same  unto 
plaintiff.  That  of  the  sum  of  $39,576.  tbe 
amount  by  said  defendant  agreed  to  be  paid  to 
plaintiff  for  said  work,  as  in  said  contract  pro- 
vided, no  part  thereof  hns  been  paid  saving  and 
excepting  the  sum  of  $27,.5.%.25,  so  that  plain- 
tiff says,  snd  rhnr^^  the  fact  to  be,  that  a  bal- 
ance nf  $12,030,75  is  due,  owing  and  unpaid 
therein." 

The  answer  set  up  the  defense  of  nonper- 
formance, A  croRs-complalnt  was  also  filed 
by  defendant  alleging  damages:  (1)  Coat  ot 
linoleum  laid  down  to  mlDlmlze  the  damagea; 
(2)  loss  of  rentula;  (3)  estimated  cost  ot  com- 
pleting the  work  required  by  the  contract, 
amounting  In  all  to  $19,753.20:  As  tbe  de- 
cision of  the  court  was  against  tho  defend- 
ant upon  the  Issue  of  performance,  it  nec- 
essurlly  disposed  of  the  claim  for  damages. 
Suys  the  brief  of  defendant: 

"If  tbe  decision  thereon  be  upheld,  the  litiga- 
tion will  he  conduded  in  all  respects;  if  the 
court  shall  hold  that  the  plaintiff  did  not  per^ 
form,  the  matter  will  be  at  large  and  a  new 
trial  of  all  issues  will  be  in  order." 

The  controversy  Involves  only  the  work 
done  in  the  constmction  of  tbe  top  cement 
finish  upon  the  third,  fourth,  fifth,  and  sdJctli 
floors  of  tbe  building.  The  court  made  the 
following  findings: 

"III.  As  to  the  allegations  contained  In 
amended  paragraph  IV  of  said  complaint,  and 
the  denials  of  said  allegations  contained  in 
paragraph  V  of  the  defendant's  answer  herein, 
the  court  finds  that  plaintiff  fully  performed  all 
of  the  covenants  and  conditions  of  said  contract* 
and  the  modification  thereof  set  forth  in  imra- 
graph  III  as  amended,  upon  its  part  to  be  kept 
and  performed,  and  did  all  the  work  in  said 
contract  mentioned,  and  did  fully  perform  on 
its  part,  in  every  respect,  said  work  according 
to  the  specifications  and  terms  of  the  contract: 
and  did  fully  perform,  finish,  and  complete  said 
wurk  in  compliance  with  all  of  the  conditions, 
and  in  accordance  with  the  plans  and  specifi- 
cations, of  said  contract  on  tbe  lat  day  of  July, 
1009. 

"As  to  said  allegations  and  denials,  the  court 
^lrtber  finds  that  the  construction  and  installa- 
tion of  the  top  cement  finish  upon  tbe  third* 
fourth,  fifth,  and  sixth  Boors  of  the  building  in 
which  the  work  was  contracted  to  be  done  and 
performed  was  completed  by  plaintiff  on  or 
about  the  29th  day  of  March,  1909,  in  accord- 
ance with  the  specifications  and  conditions  cl 
said  contract,  in  a  good  and  workmanlike  man- 
ner, and  when  completed,  as  aforesaid,  said  top 
cement  finish  was  well  troweled,  perfecjtly 
smooth,  and  perfectly  level;  that  on  said  data 
said  top  cement  finish  was  in  a  vet  and  soft  con- 
dition, wall  troweled,  psrftetlT  uneoth,  and  pei^ 
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(actly  level,  and  thereapon  plaintiff  oovercd  said 
top  cement  fliiigh  of  aaid  floors  with  saad,  in  or- 
der to  facilitate  the  drying  and  hardening  of  snid 
top  cemeat  finish  npon  said  floors;  that  on  the 
6th  daj  of  Slay.  1909,  said  sand  was  removed, 
whereupon  it  was  discovered  that  in  the  Interim 
nid  top  cement  fiDisb  had  become  dry  and  had 
become  hardened,  and  was  on  said  date  found  to 
be  cracklnE,  checking,  and  loosening  from  the 
slab  or  roTigh  concrete  npon  which  said  top 
cement  finish  had  been  applied ;  that  thereafter 
nid  top  cement  linfsh  of  said  floors  continued  to 
crack  and  check  and  become  loosened  from  said 
ilab  or  rough  concrete,  and  said  cracking,  chectt- 
In;,  and  I'insening  increased  steadily  until  ap- 
proximately  50  per  cent,  of  said  top  cement  &n< 
hSi  of  said  floor*  had  been  cracked,  checked,  or 
loosened  from  said  slab  or  rough  concrete;  that 
said  condition  of  Raid  floors  continued  up  to 
the  date  of  the  trial  of  this  action. 

"That  said  contract  expressly  provides  that 
the  architect  for  the  owners  of  said  hnilding 
ibal)  provide  and  furnish  to  the  contractor  all 
details  and  working  drawings  necessary  to 
pn^rly  delineate  sjiid  plans  and  specifications, 
and  that  the  work  shall  be  done  and  the  mate- 
rials furnished  in  accordance  therewith,  under 
the  direction  and  supervision,  and  subject  to  the 
approval  of,  suid  architect,  or  a  superintendent 
•elected  and  agreed  upon  by  the  parties  thereto; 
and  the  court  here  flnds  that  the  materials  used 
by  plaintiff  in  the  construction  of  the  top  cement 
finish  of  the  third,  fourth,  fifth,  and  sixth  floors 
of  said  building  were  inspected  and  approved 
by  the  urthitect  for  said  building,  or  his  author- 
ited  representatives;  and  that  said  materials 
were  mixed  in  the  proportions  apedfied  by  the 
contract;  and  that  toe  work  of  layins  or  install- 
ing the  same  upon  said  floors  was  all  done  and 
performed  by  plaintiff  under  the  inspection,  di- 
rection, and  supervision  of  said  architect,  or 
bis  authorized  representative,  and  approved  by 
him,  from  the  commencement  of  the  laying  of 
Baid  top  cement  finish  until  its  completion,  on 
or  about  the  said  29tb  day  of  March,  1909 ;  that 
the  cracked,  checked,  and  loosened  condition  of 
Baid  top  cement  finish  was  not  discovered  by,  or 
known  to,  eittier  plaintiff  or  defendant  until 
the  sand  was  removed  therefrom,  on  or  about 
the  5tb  day  of  May,  1909;  that  said  condition 
of  said  top  cement  finish  was  and  constituted 
the  first  intimation  received  by  defendant  as  to 
the  ultimate  condition  of  said  floors." 

Upon  the  matters  set  up  In  defendant's 
croaB-cfHDplalnt  and  the  answer  thereto,  the 
court  made  the  following  flndlnss: 

"As  to  the  allegations  set  forth  in  paragraph 
XII  of  plaintlfTs  answer  to  the  Srst  count  of 
tiie  cross-complaint  herein,  the  court  finds  that 
on  or  about  the  29th  day  of  March,  1909,  the 
plaintiff  and  cross-defendant  herein  had  fully 
performed  and  completed  that  portion  of  the 
work  stipulated  to  be  done  by  it  under  its  said 
contract  with  said  cross-complainant,  compris- 
ing the  cement  topping  of  the  thiitl,  fourth* 
fifth,  and  sixth  floors  of  said  building,  leaving 
the  same  perfectly  smooth,  well  troweled,  and 
perfectly  fevel,  and  that,  in  performing  said 
work,  cross-defendant  fully  complied  with  the 
requirements  of  said  contract,  which  specified 
that  the  floor  slabs  on  said  floors  should  be  ce- 
mented over  with  a  coat  at  least  three-fourths 
of  an  inch  thick,  made  of  equal  parts  of  fine, 
sharp,  clean,  screened  gravel  to  equal  parts  of 
dtber  Golden  Gate  or  Standard  cmient,  as 
selected;  that  thereafter,  to  wit,  on  or  about 
the  5th  day  of  May,  1909,  said  cement  topping 
or  surface  on  said  floors  was  discovered  by  said 
cross-complainant  and  said  cross-defendant  to 
have  cracked  and  checked  In  several  places  on 
each  of  said  floors,  whereupon  and  thereafter, 
and  at  various  times  during  the  months  of 
May,  June,  July,  and  August,  1909,  cross-de- 
fendant  removed  the  cracked  portions  of  said 
etment  toppins  and  replaced  the  same  with 


the  materials  and  in  the  proportions  and  in  the 
manner  as  re()uired  by  the  speciflcations  afore- 
said each  and  every  time  leaving  the  cement  top- 
ping So  removed  perfectly  smooth,  well  troweled 
and  perfectly  level;  that  the  checked  and  crack- 
ed condition  of  said  floors  was  in  no  wise  caused 
by  any  act  or  thing  done,  or  any  act  or  thing 
undone,  by  cros8-<1efendant,  or  to  any  fault,  lack 
of  good  workmanship  or  failure  or  refusal  to 
comply  with  the  specifications  of  said  contract 
upon  its  part  to  be  performed:  that  the  crack- 
ing and  checking  of  said  cement  topping  upon 
said  floors  was  caused  by  the  improper  mixture 
of  gravel  and  cement,  suid  gravel  and  cement 
having  been  mixed  aud  laid  down  by  plaintiff 
in  the  proportion  of  equal  parts,  being  the  pro- 
portion specified  and  required  by  the  contract." 

Plaintiff  had  Judgment  as  prayed  for,  from 
which  defendant  appeals  as  also  from  the 
order  denying  Its  motion  for  a  new  trial. 

Appullant's  contentions  are: 

"I.  Ilie  findings  and  the  evidence  both  estab- 
lish that  the  plaintiff  did  not  perform  the  work 
required  by  the  contract  "in  that  the  top  cement 
finish  on  four  floors  of  the  building  was  cracked 
and  loose  from  the  rough  concrete. 

"II.  The  complaint  and  the  evidence ,both  es- 
tablish that  the  pliiintiff  did  not  obtain  the  ac- 
ceptance nor  the  certificates  of  Uie  architect 
which  under  the  contract  were  the  prerequisites 
of  payment  of  the  mone^  sued  for,  but,  on  the 
contrary,  that  the  architect  refused  to  accept 
the  work.  There  is  no  averment,  finding,  or 
suggestion  of  proof  that  the  architect's  decision 
was  impelled  by  fraud  or  resulted  from  mis- 
take." 

It  Is  obTloua  tnm  the  findings  that  the 
trial  court  decided  that  plaintiff  had  fully 
performed  its  contract,  in  respect  of  these 
floors,  by  constructing  them,  as  It  had  agreed 
to  do,  in  accordance  with  the  plans  and  aped- 
ficatlons  prepared  by  defendant's  architects 
and  written  Into  the  contract  Defoidant's 
position  is  that  If  a  pos^ble  way  was  open 
to  plaintiff  by  which  it  could  have  produced 
a  ,^ood  floor  It  was  its  duty  to  do  so,  falling 
wbidi  the  consequences  must  fall  upon  plain- 
tiff; that.  In  short,  it  guaranteed  a  good 
floor  unless  It  was  Impossible  to  build  It  by 
following  the  speciflcations. 

Plaintiff's  contract  was  to  do  certain  con- 
crete work  In  connection  with  the  construe* 
tlon  of  a  class  A  steel  and  concrete  building 
being  erected  by  defendant.  The  portion  of 
the  work  which  plaintitT  was  to  do  was  spe- 
cifically pointed  out ;  the  materials  It  was  to 
use  and  the  proportions  of  the  Ingrediente  of 
the  concrete  were  speclflcally  mentioned  and 
the  manner  In  which  plaintiff  was  to  apply 
the  mixture  corefully  provided  for.  The  evi- 
dence was  that  plaintiff  performed  the  work 
in  strict  compliance  with  the  requisites  of  the 
specifications,  and,  with  the  exception  of  the 
floors  mentioned,  the  result  was  entirely  sat- 
isfactory. 

It  appears  that  In  constructing  these  floors 
plaintiff  laid  the  concrete  foundation,  or 
built  what  are  termed  the  "floor  slabs,"  but 
did  not  put  on  the  flnishing  coat  until  a 
month  or  six  .weeks  later;  plaintiff  being 
engaged  upon  other  parts  of  the  work  mean- 
while. Before  the  finishing  coating  was  laid 
on  the  Blabs,  the  latter  were  cleaned  and  pee- 
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pared  as  directed  by  the  Q)ecIScatlon8,  the 
top  coating  was  made  "perfectly  smooth  and 
well  troweled  and  perfectly  leTel,"  as  called 
for  In  the  specifications.  The  surface  was 
then  covered  with  sand,  an  aK>roved  method 
of  protecting  the  cement  In  the  process  of 
hardening  or  curing,  and  adhering  to  the 
slabs.  Later,  as  found  by  the  court,  on  the 
removal  of  this  sand,  cracks  In  the  cement 
and  &llure  to  unite  with  the  slabs  In  places 
were  disclosed.  AU  this  work  at  Its  various 
stages  was  done  under  the  personal  Inspec- 
tion of  the  architect  or  his  representative, 
and,  as  the  court  found,  with  his  approval. 
The  court  found  that  plaintiff  "laid*  the  ce- 
ment topping  upon  the  third,  fourth,  fifth, 
and  sixth  floors  of  said  building  In  a  good  and 
.worlinianllke  manner,  and  did  fully  perform 
and  complete  the  work  thereof  in  compli- 
ance with  the  conditions  and  in  accordance 
with  the  plans  and  specifications  of  the  con- 
tract." Plaintiff's  attention  having  been  call- 
M  to  the  defective  condition  of  the  fioors. 
It  promptly  expressed  Its  willingness  to  reme- 
dy it,  and  it  made  an  attempt  to  do  so  by  re- 
laying the  defective  places  in  the  top  coating, 
in  doing  which  it  followed  the  requirements 
of  the  specifications  for  this  work  in  every 
particular;  but  the  mixture  failed  to  unite 
with  the  slabs,  the  result  being  that  about 
60  per  cent,  of  the  floors  was  In  this  defective 
condition  when  plaintiff  cconpleted  his  con- 
tract and  had  called  for  a  certificate  of  final 
completiw,  which  was  refused.  There  was 
evidence  tending  to  show  that  a  better  re- 
sult might  have  been  obtained  had  plaintiff 
pot  on  the  top  finish  contemporaneonsly  with 
laying  the  slabs;  that  to  have  "sewed"  the 
top  cement  finish  on  the  concrete  ^bs,  or  to 
have  marited  the  floors  off  Into  "expansive 
Joints,"  would  also  hare  been  in  accordance 
with  good  workmanship;  that  the  cem«it 
finish  ml^t  bare  been  flooded  with  water 
and  allowed  thus  to  dry  br  core  and  less 
shrinkage  might  have  followed.  Tbeae  sug- 
gestions vt  experts  were  obtained  upon  de- 
fendant's theory  that,  bad  there  be«i  any 
possible  way  to  do  the  work  whldi  would 
hare  avoided  what  happened,  it  was  plain- 
tiff's duty  under  the  contract  to  adopt  such 
.Mray  regardless  of  the  obligations  Imposed  by 
the  terms  ot  the  contract  and  regardless  of 
the  duty  put  upon  the  architect  In  the  matter 
of  perstmally  directing,  iostmctlng.  Inspect- 
ing, and  supervising  the  work.  Scoring  was 
not  mentioned  in  the  specifications.  The 
architect  testified : 

"Q.  As  a  matter  of  fact,  yoa  personally  di- 
rected tbem  to  omit  the  scoring?  A.  They 
asked  me  how  I  would  like  to  hare  the  floors 
scored.  I  said,  'No,'  make  the  floors  smooth  and 
level." 

Nothing  was  said  in  the  specifications 
about  getting  the  top  finish  on  simultaneous- 
ly with  the  fabrication  of  the  slabs.  The 
specifications  read : 

"  •  *  *  Before  the  concrete  topping  is  plac- 
ed oa  concrete  floor  slalM  througbout  uiird. 


fourth,  fifth,  and  sixth  floors,  see  that  all  cchi- 
crete  work  is  well  cleaned  off  (broom  cleaned) 
then  well  wet  and  dnsted  with  cement;  all  to 
be  done  before  the  top  coat  of  cement  is  applied." 

These  directlcms  were  faithfully  followed. 
They  show  clearly,  however,  that  the  laying 
on  of  the  top  flnlsh  contemporaneously  with 
the  constmctlon  of  the  slabs  as  the  work  pro- 
gressed was  not  contemplated.  The  wit- 
nesses generally  agreed  that  to  have  laid  the 
top  coating  contemporaneously  with  the  other 
work  on  the  fioors  would  have  been  the  best 
practice,  though  some  of  them  thought  It 
Impracticable  and  much  more  expensive  than 
the  course  taken.  Architect  Toepke  testified : 

"Q.  Then,  in  your  opinion.  It  would  make  no 
difference  whether  the  cement  coating  was  laid 
simultaneously  with  the  concrete  slab,  or  some 
time  afterwards?  A.  Well,  I  do  not  see  that 
there  would  be  but  very  little  differeuc&" 

And  this  may  account  tor  the  absence  ot 
any  such  requirement  In  the  qwciflcations 
or  any  directions  other  than  therein  express- 
ed. The  contract  expressly  provided  that  all 
work  shall  be  done  "in  accordance  with  tbe 
plans  and  specifications  prepared  by  Havens 
&  Toepke,  architects,  and  under  their  direc- 
tion, supervision  and  control,"  and  **materlal 
delivered  or  work  erected  not  In  accordance 
with  the  plans  and  these  spedlflcations  must 
be  removed  at  the  contractor's^  expense  and 
replaced  with  other  material  or  work  satis- 
factory to  the  ardiltects";  but  It  was  also 
provided  that  the  architects  "shall  exercise 
all  reasonable  diligence  in  the  discovery  and 
report  to  the  contractor,  as  the  work  pro- 
gresses, of  materials  and  labors  which  are 
not  satisfactory  to  the  architect  or  super- 
intendent, so  as  to  avoid  unnecessary  trouble 
and  cost  to  the  contractor  in  making  good  de- 
fective parts."  The  delay  In  putting  on  the 
top  finish-was  known  to  the  architects,  and,  if 
it  was  likely  to  affect  the  work  injuriously, 
the  architects  in  fairness  should  have  called 
attention  to  it  They  made  no  objection,  but 
supervised  the  putting  on  of  the  top  finish 
and  approved  the  work.  Furthermore,  the 
work  on  the  four  floors  was  finished  on  Feb- 
ruary 26,  1909,  "with  the  exception  of  an 
opening  of  a  brickmason's  hoist,"  estimated 
to  cost  $120,  and,  on  March  1,  1909.  a  state- 
ment of  the  condition  of  the  work  at  that 
lime  was  presented  to  defendant,  a  bUl  made 
out,  and  demand  made  for  payment,  and  the 
record  shows  that  payment  was  made  on  the 
architects'  certificate  that  this  particular 
work  of  laying  the  top  cement  flnlsh  was  com- 
pleted with  the  ezceptlcHi  of  a  small  amount 
of  trowel  finish  about  the  elevator  opening, 
amounting  to  $120.  And  the  court  found  that 
all  the  floor  work,  including  the  top  finish, 
was  completed  on  or  about  March  20,  1909, 
"under  the  direction,  inq)ection,  and  super- 
vision of  said  architect,  or  his  authorized 
representative,  and  approved  by  him,  from 
the  commencement  of  the  laying  of  said  top 
cement  flulsb  until  its  completion."  Except 
as  to  this  small  bit  of  work,  noted  In  tbe 


Digitized  by 


Cii)  ROEBLINO  CONST.  O 

Statement,  tbe  ardiltects'  certificate  was  in 
effect  a  certificate  of  the  completion  of  the 
wurfc  on  these  four  floors  on  March  1st  It 
Is  urged  by  defendant  against  this  conclu- 
OoR  that  the  architects  could  not  at  that 
dme  (March  1, 1900)  have  known  what  subse- 
qaentlf  developed  and  hence  conld  not  have 
Intended  to  certify  to  the  completlcai  of  the 
work.  But  they  knew  as  mach  as  plaintiff 
knew,  and  they  knew  that  plaintiff  was  doing 
tbe  work  and  in  fact  did  the  work  precisely 
18  It  had  agreed  to  do  It,  and,  unless  It  can 
be  held  that  plaintiff  guaranteed  the  work  to 
result  in  a  perfect  floor,  it  seems  to  us  that 
defendant  ought  not  to  be  permitted  now  to 
so  behind  the  certificate  of  Its  agents  chosen 
by  It  to  pass  upon  this  very  matter.  We  can- 
not say  that  the  contract  Imported  such  guar- 
anty. It  seems  to  us  that,  when  the  plaintiff 
agreed  "to  furnish  the  necessary  labor  and 
materials,  including  tools.  Implements  and  ap- 
pliances, required,  and  perform  and  complete 
Id  a  workmanlike  manner  •  •  •  all  floor 
and  roof  slabs  •  •  •  and  other  works 
shown  and  described,"  etc.,  its  engagement 
was  to  do  this,  as  the  contract  specifically 
provides,  "in  conformity  with  the  plans, 
drawings  and  speclflcattons  for  the  same 
made  by  Havens  &  To^ke,  the  authorized 
architects  employed  by  the  owner,  •  ■  •  •  " 
and  "under  tbe  direction  and  supervision  and 
sabject  to  the  approval  of  said  architects." 
This  interpretation,  we  think,  is,  as  tbe  con- 
tract provides,  "within  a  fair  and  equitable 
construction  of  the  true  Intent  and  meaning 
of  said  plans  and  specifications."  Where,  in 
tbe  erection  of  a  building,  the  owner  agrees 
to  pay  a  certain.sum  for  doing  a  certain  part 
of  the  work  and  spedflcally  provides  tbe 
kind  of  materials  to  be  used  and  tbe  manner 
la  which  they  are  to  be  used  and  standR  by 
and  directs  and  afterwards  approves  the 
work,  the  risk  of  its  serving  the  purpose  In- 
tended  by  the  owner  is  clearly  upon  him. 

Appellant  cites  English  and  American 
cases  in  which  the  extractor  was  held  to 
bave  guaranteed  good  results  in  the  absence 
of  an  ^press  warranty  to  that  effect,  al- 
though counsel  say: 

"Xd  some  cases  a  contrary  conclusion  has  been 
reached  where  tbe  plans  and  specifications  are 
famished  by  the  owner  and  the  builder  merely 
a<rees  to  perform  the  labor  and  famish  the  ma- 
tcrlils  specified." 

We  do  not  feel  called  ui>on  to  give  par- 
ticular attention  to  the  cases  dted  In  which 
we  think  the  rule  enunciated  will  be  found  to 
rest  largely  either  upon  the  terms  of  the  con- 
tract, or  upon  the  (^aracter  of  the  work  to 
be  done.  The  rule  applicable  here,  we  think, 
will  be  found  In  Bancroft  v.  S.  F.  Tool  Co., 
120  Cal.  22S.  52  Pac.  496,  and  Mannix  v. 
Tr^-on.  152  CaL  31,  91  Pac.  983.  And  the  dis- 
tinction made  in  these  cases  Is  [minted  out 
In  Bryson  v.  McCone,  121  Cal.  153,  53  Pac 
G37,  where  It  was  held  that  defendant  under- 
took, not  only  to  make  the  plant  according 
to  ipedflcatlons,  bnt  also  guaranteed  that  it 
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would  do  certain  work.  In  MannIx  v.  Tryon 
it  was  said: 

"He  (tbe  plaintifF)  did  not  agree  generally  to 
plaster  tbe  dwelling,  which  would  leave  to  bim 
tbe  selection  of  tbe  materials  and  tbe  method  of 
doing  the  work.  His  agreement  was  to  do  it  in 
a  way  that  the  owner  and  the  original  corftrac- 
tor  had  designed;  according  to  the  Bpecifications 
which  they  had  agreed  on.  He  had  no  discretion 
in  the  matter.  When  he  followed  strictly  those 
specifications,  used  exactly  the  materials  they 
called  for  in  the  composition  of  the  mortar  and 
hard  finish,  and  applied  them  in  a  workmanlike 
manner,  be  did  all  hts  contract  called  for.  He 
did  not  contract  for  results,  bnt  uily  to  do  the 
work  in  a  specified  way." 

Jones  ft  Laughlln  Steel  Oo.  t.  Aimer  Doble 
Co^  162  Gal.  497,  123  Pac.  290,  Is  a  case 
where  it  was  contended  that  the  contractor 
warranted  that  the  floors  of  the  warehouse, 
being  constructed  in  part  with  materials  fur- 
nished by  plaintiff,  would  bear  certain 
weights.  Speaking  ot  the  defendant,  the 
court  said: 

"Tbe  inference  is  that  it  could  and  would  iadge 
for  itself  &s  to  the  sizes  of  beams  required.  It 
bad  a  competent  and  experienced  architect  in 
its  employ.  There  is  nothing  necessarily  showing 
that  the  defendant  waa  not,  or  did  not  ctmrider 
itselfj  competent  to  determine  the  matter,  or 
that  It  relied  on  plaintiff's  advice  or  su^^stiou 
regarding  it;  or  that  plaintiff  oSmd  or  under- 
took to  give  sucb  advice." 

We  have  not  referred  to  the  evidence  and 
the  findings  as  to  the  cause  of  the  cracking 
and  checking  of  tbe  top  dressing.  The  court 
found,  and  there  was  evidence  to  support  the 
finding,  that: 

It  "was  caused  by  the  improper  mixtare  of 
gravel  and  cement,  said  gravel  and  cement  hav- 
ing been  mixed  and  laid  down  by  plaintiff  In 
the  propoTtlon  -of  equal  parts,  being  the  pro- 
portion specified  and  required  by  the  contract" 

We  cannot  see  that  it  was  essential  to 
the  finding  of  tha  court  that  plaintiff  had 
fully  performed  its  contract,  to  make  a  find- 
ing as  to  the  Improper  proportions  of  sand 
and  cement  in  the  mixture  required  by  the 
specifications,  as  the  cause  of  the  defects 
in  the  floors.  If,  as  we  hold,  plaintiff  con- 
tracted (mly  to  furnish  the  materials  and  do 
the  work  in  compliance  with  the  plans  and 
specifications  and  In  good  and  workmanlike 
manner,  the  cause  of  the  defects  would  be 
immaterial.  Whatever  tbe  materiality  of  the 
finding  may  be,  If  any,  its  tendency  is  to  fix 
the  responsibility  upon  defendant  by  whose 
direction  this  improper  mixture  waa  used. 

It  appeared  that  the  last  progress  payment 
was  made  by  defendant  In  pursuance  of  the 
last  certificate  issued  by  the  architect,  April 
7,  1909.  The  bill,  dated  April  1,  1909,  states 
on  the  debit  side  the  total  due  under  the 
contract  at  that  date,  less  25  per  cent.  Then 
follow  payments  as  credits  and  dates  of  pay- 
ment, including  the  March  payment,  leaving 
a  balance,  $836.25,  for  which  a  certificate  was 
given.  The  final  bill  rendered  Is  dated  June 
23,  1909,  in  like  form,  for  the  whole  contract 
price  less  the  credits  from  tbe  beginning  to 
tbe  April  Ist  bill,  inclusive,  and  less  the  25 
per  cent,  reserved  under  the  contract.  Dui*- 
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Ing  tbe  ensuing  montbe,  plaintiff  endeavored 
to  remedy  the  defects  In  the  floors,  keeping 
Itself  strictly  within  the  speciflcotions,  but 
met  with  the  same  difficulty  encountered  In 
first  laying  them.  On  September  24,  1909. 
plaintiff  made  written  demand  on  the  ar- 
chitects for  certificate  of  acceptance  and  final 
[>ayment,  and  on  September  27i  1900,  the 
architects  replied,  stating: 

"That  a  certificate  of  aeceptaDce  will  not  be 
issued  for  the  reason  that  tlie  cement  topping  of 
tbe  thirrl,  fourth,  fifth,  and  sixth  floors  is  not 
in  compliance  with  the  specifications,  it  beinfc 
loose  in  several  places  and  badly  cracked  and 
will  not  be  acceptable  to  owner  in  its  present 
condition." 

It  api>eared  that,  beginning  on  September 
1,  1908.  and  continuing  monthly  on  the  first 
of  each  succeeding  month  to  April  1,  1909, 
Inclusive,  architects'  certificates  were  Issued 
and  payments  promptly  paid  thereon,  and  up 
to  this  time  no  question  arose  as  to  materials 
or  workmanship.  The  top  dressing  of  these 
floors  was  substantially  completed  In  Fet>- 
ruary.  with  the  exception  of  the  tittle  work 
already  pointed  out  costing  $120,  and  this 
remaining  work  was  done  in  March  and 
carried  into  the  bill  of  April  1st,  which  was 
paid  on  the  architects'  certificates. 

Plaintiff  relies  and.  It  seems  to  us,  with 
Justifiable  confidence,  upon  the  case  of  City 
Improvement  Co.  T.  City  of  Marysvlile,  155 
Cat  419,  101  Pac.  306,  23  U  R.  A.  (N.  S.)  317. 
It  Is  true  that  in  that  case  there  was  a  final 
certificate  of  completion,  and  this  Is  urged 
as  one  of  the  grounds  for  dtstinguisbing  the 
two  cases.  It  seems  to  us  that,  so  far  as  the 
work  in  question  Is  conceri^ed,  the  March 
certificate,  while  perhaps  not  an  acceptance, 
was  a  certificate  of  the  completion  of  tbe 
work  in  accordance  with  the  plans  and 
specifications,  and  tbe  court  found  that  this 
work  bad  been  fully  performed  and  com- 
pleted on  March  29tb. 

The  rule  is  well  established,  as  stated  in 
Coplew  V.  Durand,  153  Cal.  278,  279,  05  Pac. 
38  (16  L.  R.  A  [N.  S.]  791): 

"Where  work  is  to  be  done  to  the  satisfnction 
of  a  person,  evidenced  by  a  certificate  to  that 
effect,  the  production  of  such  a  certificate  is  a 
condition  precedent  to  a  right  of  action  upon  the 
contract."  City  Street  I  mprovcmeut  Co.  v. 
Marysville.  supra:  Cal.  Supar  Agency  v.  Penoy- 
er,  167  Cal.  274.  279,  139  I'ac.  671. 

The  court  said,  in  Coplcw  T.  Dorand, 
supra: 

"The  case  which  is  thus  precented  is  one  where 
tbe  work  has  been  completed  to  the  satisfaction 
of  the  owner  and  architect,  and  the  latter  there- 
after and  without  warrunt  refuses  to  issue  his 
certificate  for  the  fi^al  poyment.  The  refusal 
under  theso  circumstances  being  unreasonable, 
the  necessity  for  the  production  of  the  certificate 
is  dispensed  with." 

It  must  not  be  overlooked  that  the  tmly 
part  of  the  work  now  or  at  any  time  In  con- 
troversy was  the  top  dres^ng  of  tbe  floors. 
We  have  seen  that  the  March  certificate  of 
completion  covered  this  work,  and  It  was  paid 
for  on  that  certificate,  so  that  it  cannot  be 


said  the  plaintiff  was  wholly  without  tbe 
architects'  certificate.  The  refusal  to  Issue 
the  final  certificate  in  September  was  based 
upon  the  claim  "that  the  cement  topping  of 
the  third,  fourth,  fifth,  and  sixth  floors  Is 
not  in  compliance  with  the  spedflcatlons." 
The  evidence  was,  and  the  court  found,  that 
tbe  work  was  done  In  conformity  with  the 
specifications  in  every  particular,  and  at  the 
time  of  Its  completlOTi  no  question  arose  as 
to  any  feature  of  the  work.  On  the  contrary. 
It  was  declared  by  tbe  ardiltect  Toepke  to 
be  sntlsfactory.  The  reason  given  for  the 
refusal  was  not  founded  on  the  facta,  nor  up- 
on what  we  regard  as  the  fair  construction 
of  the  contract,  and  can  only  be  based  upon 
the  theory  that  plaintiff  guaranteed  a  good 
floor,  which  was  a  matter  not  within  the 
province  of  the  architect  to  foreclose  and 
make  the  ground  of  his  refusal;  neither  la 
it  a  theory  justly  dedudble  from  the  provi- 
sions of  the  contract. 
The  judgment  and  order  are  affirmed. 

We  concur:   HART,  J. ;  BURNETT,  J. 


(S3  C&l.  App.  4U> 
KARAHADIAN  v.  LOCKETT.    {dv.  2021.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia. April  14. 1917.  Rehearing  Denied 
by  Supreme  Court  June  11,  1017.) 

1.  Vendor  and  PracBAsn  «=3l37— Contbact 

—Construction. 
A  contract  for  purchase  of  land  conditioned 
apon  the  purchaser's  attorney  approving  the  ti- 
tle does  not  authorize  such  attorney  to  arbitrari- 
ly or  capriciously  reject  the  title. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  2G0.] 

2.  Vendor  and  Pubchabeb  ^S3l6(l)— Accbp>- 
ANCK  0*'  Contract— What  CoNSTrruiES. 

Part  payment  of  the  purchase  price  consti- 
tutes an  acceptance  of  terms  contalQed  in  a  con- 
tract for  sale  of  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  17.] 

3.  BbOKBRB  ^»52  —  COICPENSATION  —  Sdtfi- 

ciENCT  OF  Service. 
A  vendor's  broker  is  entitled  to  commissions 
where  prospective  purchaser  executed  a  valid 
contract  of  purchase,  although  such  agreement 
contemplated  that  it  would  be  followed  by  an- 
other contract. 

[Ed.  Note.— For  other  cases,  see  Brokm,  Cent. 

Dig.  S  73.J 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  K.  Karahadian  against  Philip 
Lockett.  lYom  a  judgment  for  pLaintur,  and 
an  order  denying  a  new  trial,  defendant  ai>* 
peals.  Affirmed. 

E^^erts  &  Ewlng.  of  Fresno,  for  appellant. 
John  Sbishmanian,  Barbour  ft  C^hin,  and  x>, 
A.  Caslilu,  all  of  Fresnt^  for  respondent. 

LENNON,  P.  J.  The  plaintiff  In  this  ac- 
tion wf»  employed  and  authorized  by  the  de- 
fendant "to  sell"  certain  real  proi>erty  be- 
longing to  the  defendant,  and  "to  receive  any 
deport"  whidi  might  be  paid  <m  account  of 
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tbe  parefaase  prtce.  Thereafter  the  plaintiff, 
u  tbe  agent  of  tbe  defendant,  entered  into  a 
written  contract  with  parties  known  as 
"Elndgfan  brothers"  to  puretaase  the  defend- 
iBfs  property  for  tbe  sum  of  914,000,  bat 
«pon  terms  slightly  different  from  those 
originally  .pn^Kised  and  autborlEed  by  the  de- 
fendant Tlie  def^idant,  however,  In  writing 
ntllled  the  cntract  thns  made  by  the  plain- 
tiff, and  accepted  frmn  blm  the  sum  of  $200, 
which,  tfmultaneonsly  with  the  execution  of 
ttie  contract  had  been  paid  to  plaintiff  by 
the  intending  purchaser  on  account  of  tbe 
pnrduse  price.  In  addition  to  containing 
111  of  tbe  essentials  of  a  valid  and  enforce- 
able contract  of  purchase  and  sale,  the  con- 
tract in  question  provided  that  "upon  a  favor- 
able report  of  the  attorneys"  for  the  purchas- 
er concerning  the  title  to  the  property  the 
parties  thereto  would  enter  Into-  ao  agree- 
ment for  the  purchase  of  the  property  "upon 
the  terms  and  conditions  therein  mentioned." 
Snbseqnently  the  attorney  for  the  purcliapcrs 
rejected  the  title  to  the  property  for  alleged 
defects,  whldi  it  is  admitted  did  not  exist, 
or  If  existing  could  have  been  readily  cured. 
Ultimately  the  purchaser  refused  upon  de- 
mand to  perform  his  contract  and  declined 
tbe  defendant's  tender  of  a  deed  to  the  prop- 
erty. Tbe  defendant  had  agreed  to  pay  the 
plaintiff  5  per  cent  of  tbe  purchase  price  in 
the  event  ot  a  sale.  Uptm  substantially  these 
ftcts  tbe  case  was  tried  In  tbe  court  below 
and  Judgment  rendered  for  plaintiff  in  tbe 
Run  of  $700  upon  a  finding  to  the  effect  that 
the  plaintiff  had  procured  a  purcbaser  for  de- 
faidant's  pn^rty  who  bad  ratered  Into  a 
ralld  and  oiforceable  contract  Undtng  him 
to  purchase.  Tbe  evidence  we  think  sup- 
ports this  finding. 

[1-3]  The  clause  In  tbe  contract  concerning 
Ute  necessity  for  a  fav(n«ble  report  upon  tbe 
title  to  tbe  property  from  tbe  attorneys  of 
tbe  purdiaser  cannot  be  consumed,  as  conn- 
•el  tor  tbe  defendant  contends,  to  mean  that 
tiK  cMlgadon  of  the  purchaser  was  depend- 
taA  upmi  a  mere  arbitrary,  capricious,  and 
whlm^cal  rejection  of  tbe  title  to  tbe  prop- 
erty by  bis  attorney.  Obvlonsly  tbe  tdause  in 
Qne^on  did  not  have  U»  effect  of  making  tbe 
contract  here  involved  merely  an  agreement 
tor  an  option  to  purchase  rather  than  a  com- 
pleted contract  of  purchase  and  8al&  Tbe 
payment  of  tbe  d^iosit  of  $200  on  account  of 
the  purchase  price  was  an  acceptance  of  the 
tmns  and  condlticms  of  the  contract  (Benson 
V.  Shotwell,  87  QO.  40,  25  Pac  249.  «81; 
Eistcm  T.  M<KttgDmery,  90  GaL  807,  27  Pac. 
280,  25  Am.  St  Bep.  123);  and  while  It 
iav»ed  to  some  extent  of  a  preliminary  con- 
tnwt  niiidi  cmtemplated  that  it  would  be 
followed  by  another  contract  of  purchase  and 
tale,  nevertheless  inasmuch  as  it  was  mutual- 
ly oUIgatory  and  contained  In  and  of  itself 
an  of  the  essentials  of  a  valid  and  enforce- 
able contract  obviously  tbe  def^dant  had 
he  BO  desired,  could  have  comi>ened  the  In- 


tending purchaser  to  perform,  and  tberefora 
neither  the  latter's  refusal  to  acc^t  the  deed 
tendered  to  htm,  nor  bis  failure  to  enter  into 
the  second  contract  could  operate  to  defeat 
tbe  pinlntlff's  right  to  recover  his  commisslm 
from  the  defendant 

The  Judgment  and  order  appealed  tnm 
are  affirmed. 

We  concur:  BICHABDS,  J.;  KERRI- 
GAN, J. 

(83  Cal.  App.  414) 
FAIRMONT  CREAMERY  CO.  v.  LOS  AN- 
GELES ICE  &  COLD  STORAGE  CO. 
(Civ.  2217.) 

(District  Court     Appeal.  Second  District  Cali* 
fornia.   AprU  14,  1917.) 

1.  Factors  ^P=>52— Plkdue  of  Goods. 

Though,  before  a  cur  of  eggs  is  consigned 
to  a  factoFj  be  had  obtained  customers  there* 
for,  he  receives  the  property  for  tbe  purpose  of 
making  a  transfer,  within  Civ.  Code,  S  pro- 
viding that  one  wlio  ullows  another  to  assume 
the  apparent  ownership  of  property  for  purpose 
of  making  any  transfer  of  it  cannot  set  up  his 
own  title,  to  defeat  a  pledge  of  the  property, 
made  by  the  other,  to  ouc  who  received  the 
property  in  good  faith  in  tbe  ordinary  course 
of  business  and  for  value. 

[Kd.  Note.— For  otber  cases,  see  FactiKV,  Cent 
Dig.  SS  S3.  84.] 

2.  Factors  ^=352— Pledos  or  (Soons— Good 
Fai'IH  of  pLXUaEE. 

For  defendant  who  took  a  pledge  of  a  car  o( 
goods  from  a  factor  to  whom  plaintiff  had  con- 
3gned  them  to  be  a  pledgee  in  good  faith,  and 
so  under  Civ.  Code,  §  29U1,  entitled  to  bold 
them  against  plaintiff,  he  need  not  have  exam- 
ined the  bill  of  lading,  which  in -fact  gave  the 
factor  apparent  ownership,  but  he  could  at  his 
risti  asBuoie  that  it  did. 

[Ed.  Note— For  other  cases,  see  Faetoia,  Ont 
Dig.  a  83,  84.] 

3.  Pledgbs  «=»9— Bt  Appakent  Owhkb— Fob 
Value. 

So  far  as  a  pledge  by  apparent  owner  of 
property  is  for  past  indebtedness,  it  is  not  for 
value,  necessary  under  Civ.  Code.  |  2iH)l,  to 
be  good  against  the  real  owner. 

[Ed.  Note.— For  otber  cases,  see  Pledges,  Cent 
Dig.  I  20.] 

Appeal  from  Su[>erior  Court  Los  Angeles 
County ;  Frank,  G.  Unlayson,  Judge. 

Action  by  the  Fairmont  Creamery  Compa- 
ny against  the  Los  Augeles  Ice  &  Cold  Stor- 
age Company.  Judgment  for  plalutiil.  and 
defendant  appeals.  Reversed. 

Sidney  J.  Parsons  and  Horace  Wilson,  both 
of  IjOB  Angeles,  for  appellant  Henry  E. 
Nortw  and  Wilbur  Bassett  both  of  Los  An- 
geles, tor  respoadoit 

GONRET,  P.  J.  Action  for  conversion. 
Judgment  was  rendered  in  favor  of  tbe  plain- 
tiff, and  the  defendant  has  appealed  from  tbe 
Judgment 

As  shown  by  the  evidence,  It  appears  that 
on  tbe  17th  day  of  June,  1913,  one  Fred  F. 
Lambonm  was  engaged  In  business  at  Los 
Angeles  as  a  broker  selling  merchandise  on 
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bdialf  of  conslgnorB,  and  also  as  a  dealer  In 
merchandise  on  bis  own  account.  He  had 
been  In  business  for  several  years,  and  so 
contfnaed  until  the  4tli  day  of  August,  1913, 
when  he  was  adjudged  bankrupt.  Ttie  plain- 
tiff was  engaged  Iri  the  produce  business  at 
Omaha,  Neb.,  and  had  been  doing  business 
with  Lamboum  as  broker  since  April,  1911. 
On  June  B,  1013,  Lamboum  telegraphed  to 
iJalntlff  that  he  had  sold  a  car  of  eggB.  The 
telegram  was  as  follows: 

"S<dd  car  candled  current  receipts  fifty  three 
and  over  small  dealers  eighteen  cents  track. 
Wire  car  number  and  when  can  ship." 

On  June  7,  1013,  the  plaintiff  shipped  the 
carload  of  eggs  thus  ordered  and  made  the 
consignment  directly  to  and  in  the  name  of 
Lambonm.  The  car  arrived  at  Los  Angeles 
on  Jane  17th.-  Wh«i  the  merdiandlse  was 
shipped  from  Omaha,  a  bill  of  lading  there- 
fOT,  showing  the  shipment  from  plaintiff  to 
Inmboam,  was  received  plaintiff  from  the 
railroad  company  and  was  mailed  by  the 
plaintiff  to  Lamboum.  According  to  the  tes- 
tlmmy  of  plalntlfTs  sales  manager,  this  was 
done  that  Lamboufti  "might  obtain  i>o6sesslott 
of  the  eggs  for  the  purpose  of  making  delivery 
to  the  railoas  parties  to  wh<xn  be  had  made 
sale  as  our  broker."  At  the  same  time,  tbe 
plaintiff  forwarded,  throu^  the  Omaha  Na- 
tioiia!  Bank  to  that  bank's  correspondent  in 
Tjob  Angeles,  a  draft  on  Lamboum  directing 
him  to  pay  to  the  order  of  the  Omaha  Nation- 
al Bank  tfae  sum  of  $2,160  "and  diarge  to  ac- 
count of  ttds  company."  The  draft  was  not 
paid. 

On  Juno  17,  1918,  Lamboum  Informed  the 
superintendent  of  the  defendant  that  be  had 
a  car  ot  eggB  and  wanted  a  loan  on  It.  The 
c^gs  w^  taken  Into  possession  of  defendant 
and  placed  In  Its  wareiiouse,  and  defendant 
Issued  to  Tjamboom  a  warehouse  receipt 
therefor.  Thereupon,  and  on  the  same  day, 
the  defendant  loaned  to  Lamboum  the  sum 
of  $2,800,  taking  his  note  for  that  sum,  to- 
gether wltli  an  agreement  pledging  and  depos- 
iting with  the  defendant  said  carload  of  eggs 
as  collateral  security  for  the  paym«it  of  that 
or  ai^  other  liability  or  llaUUties  of  Lara- 
iMnim  to  the  defoadant.  *^ue  or  to  become 
due  or  that  may  be  hereafter  contracted." 
At  all  times  mnititmed  In  this  (pinion  Lam- 
boum was  indebted  to  the  d^endant  In  an 
aggregate  amount  mudi  exceeding  the  value 
of  the  property  claimed  by  the  plaintiff  in 
this  action.  Tbe  evidence  does  not  show 
when  this  Indebtedness,  other  than  the  $2,300 
loan,  was  Incurred,  exc^t  that  defendant  had 
been  making  loans  to  Lamboum  for  about 
two  years,  and  on  August  4, 1913.  he  owed  It 
$00.00a  In  making  that  loan  of  Jnne  17th 
the  defoidanfi  made  no  Egpedal  inquiry  as  to 
ownenbip  of  the  merchandise  and  did  not 
see  or  ask  to  see  the  bill  <tf  lading.  It  ^mply 
accepted  Lamboum's  statement  .that  be  had 
the  car  there  and  the  tact  that  It  was  there. 

The  dtfendant  did  not,  at  the  time  of  mak- 
ing the  loan  and  rec^vlng  the  pledge^  have 


any  knowledge  concerning  the  ownership  ot 
the  property  other  than  that  It  was  In  posses- 
sion and  control  of  Lamboum,  as  above  stat- 
ed. On  S^tember  10,  1913,  the  defendant 
sold  said  lot  of  eggs  and  received  therefor  the 
sum  of  $2,880.  On  September  24,  1913,  the 
plaintiff  made  written  demand  upon  the  de- 
fendant, stating  therein  that  the  plaintiff  '*la 
the  sole  owner"  of  said  property  stored  with 
defendant  in  the  name  of  Fred  F.  lamboum. 
and  demanded  Immediate  delivery  thereof 
and  offered  "to  pay  all  reasonable  tibarges 
upon  Bald  eggs  upon  delivery  of  same.** 

The  first  and  principal  question  presented 
here  arises  under  appellant's  claim  that  the 
evidence  is  Insufficient  to  support  the  finding 
that  the  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  the  goods  at  and  after 
the  time  of  the  transactions  which  took  place 
between  the  defendant  and  Lamlraurn  on  the 
17th  day  of  June.  Appellant  relies  upon  cer- 
tain sections  of  the  ClvU  Code. 

"A  factor  has  ostensible  authority  to  deal  wltb 
the  property  of  his  principal  as  his  own,  in 
transactions  with  persons  not  having  notice  of 
the  actual  ownership."    Civ.  Code,  {  2368. 

It  appears  that  Lamboum  was  a  "factM^ 
within  the  definition  stated  in  Civil  Code,  I 

which  says: 

"A  factor  is  an  ajrent  who,  in  the  pursuit  of 
an  independent  calling.  Is  employed  by  another 
to  sell  property  for  him,  and  is  vested  by  the 
latter  with  the  possession  or  centred  of  the 
property,  or  authorized  to  receive  payment  tiere* 
for  from  the  purchaser." 

"One  who  has  allowed  another  to  aasame  the 
apparent  ownership  of  property  for  the  purpose 
of  making  any  transfer  of  it,  cannot  set  up  his 
own  title,  to  defeat  a  pledge  of  the  property, 
made  by  the  other,  to  a  pledgee  who  received  the 
property  in  good  faith,  in  the  ordinary  course 
of  business,  and  for  vnlue."   Civ.  Code,  i  2901. 

[1]  Replying  to  the  contentl<m  of  appelant 
under  these  provisions  of  the  statute,  and 
especially  under  section  2991,  CivU  Code, 
counsel  for  respondMit  first  argue  that  upon 
the  facts  shown  Lamboum  did  not  have  ap- 
parent ownership  of  the  prt^rty;  that  he 
did  not  rec^ve  the  goods  "for  the  purpose 
of  mating  any  transfer,"  since  the  goods 
when  shipped  had  already  been  sold  and  wmc 
consigned  to  Lamboum  purely  as  a  bailee  to 
make  delivery.  We  do  not  agree  tbat  his 
authority  was  thus  limited.  It  may  be  that 
the  property  bad  been  sold  In  the  sense  that 
there  were  purchasers  to  whom  the  goods 
were  Intended  to  be  distributed  by  Lamboum. 
but  there  remained  to  be  done  by  him  the 
acts  whldi  would  transfw  the  egga  to  those 
purchasers.  In  the  meantime  they  could  not 
bq  identified  as  belonging  to  any  purdiaser, 
and  the  prc^rty  remained  In  possesion  of 
Lamboum  for  the  purpose  o£  making  ttuse 
transfers. 

[2, 1]  Counsel  for  respondent  further  sug- 
gest the  fact  that  the  defendant  did  not  in- 
quire of  Lamboum  as  to  the  £orm  ot  the  bill 
of  lading  and  never  saw  that  documoit  until 
the  day  of  the  trlaL  Therefore  th^  say  that 
08  to  th^  Lamboum  had  mwe  pooseiiirtcin, 
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and  that  appellant  cannot  In  any  soise  be 
said  to  be  a  pledgee  who  received  the  proper- 
ty in  good  faith  lu  tb,e  ordinary  course  of 
business.  We  think  that  It  was  not  neces- 
sary for  appellant  to  examine  the  bill  of  lad- 
ing. By  acting  upon  the  aaatimptlMi  that 
Lamboum  had  sndl  bill  of  lading  and  with- 
out examining  the  same  for  itself,  appellant 
took  the  risk  that  he  might  not  have  any 
sach  document  in  his  possession.  But,  since 
he  did  have  it,  the  case  is  the  same  as  U  ap- 
pellant had  examined  it  and  relied  upon  the 
evidence  (Stained  by  its  own  inspection. 

fie^ndent's  counsel  refer  us  to  Akron 
Cereal  Co.  t.  First  National  Bank,  8  Cal. 
App.  198.  84  Pae.  778,  wbere  the  prorlsions 
of  secti<Hi  2991  were  considered.  That  case, 
like  the  case  at  bar,  was  an  action  for  conver- 
sion of  goods  which  had  been  forwarded  to  a 
ptAnt  where  they  were  to  be  otAA  or  distribut- 
ed. But  the  facts  were  essentially  different 
from  the  present  case,  since,  among  other 
things,  it  appeared  that  the  merchandise  bad 
been  shipped  the  plaintiff  to  Its  own  or- 
der, and  the  terms  of  the  bill  of  lading  had 
not  been  such  as  to  vest  apparent  ownership 
In  the  agent  Tbs  <cnjTt  there  said  that,  in 
order  that  by  reason  of  the  pledge  made  to 
the  defendant  the  plalntiCF  should  be  deprived 
of  his  right  to  the  property,  It  was  incum- 
bent upon  the  defendant  to  show  that  the 
pledgor  bad  been  allowed  by  the  plaintiff  to 
assume  the  apparent  ownership  thereof  for 
the  purpose  of  making  a  transfer  of  It.  "The 
pledgee  must  show  the  existence  of  these 
conditions  as  well  as  good  faith  on  his  part 
before  he  can  claim  a  title  superior  to  that  of 
the  original  owner."  Referring  to  the  per- 
Bon  tn  possession  who  made  the  pledge  of  the 
pTopOTty,  it  was  said: 

"His  apparent  ownership  of  the  property  la 
limited  by  its  source,  and  the  rights  of  the  de- 
fendant to  the  property  as  a(niin»t  the  plaintiff 
are  limited  In  the  same  manner." 

Admitting  the  full  force  of  these  prtnci- 
plee,  nevertheless  we  think  that  the  defendant 
has  shown  that  Lamboum's  apparent  owner- 
ship of  the  merchandise  at  the  time  when  he 
attempted  to  pledge  it  to  the  defendant  was 
caused  by  the  conduct  of  the  plaintiff  In  con- 
signing It  to  Lamboum  for  the  purpose  of 
transferring  It  to  purchasers,  and  d^endant 
Is  entitled  to  the  protection  given  by  section 
2991  of  the  CivU  Code. 

The  court  determined  that  the  value  of  the 
goods  was  $3,120.  The  pledge  was  good  as 
against  the  plalntlGr's  claim,  for  the  amount 
of  the  debt  created  1^  the  $2,300  loan,  and 
for  any  nSditional  advances  made  thereafter 
by  the  defendant  to  lAmboum.  It  was  not, 
as  against  the  plaintiff,  valid  as  security  for 
indebtedness  existing  prior  to  June  17,  1913, 
^nce  as  to  such  Indebtedness  it  was  not  a 
pledge  made  "for  value." 

The  Judgment  Is  reversed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


m  Ctil.  App.  4M) 
PEOPLB  T.  BOHMIDT.    (Or.  475.) 

(District  Court  of  Appeal.  Second  District.  Cali- 
fomia.  April  16,  1917.  Behearing  Denied 
May  14,  1917.  Denied  by  Supreme  Court 
June  14,  1917.) 

1.  Homicide  «=>234(1)  —  Paeticipatiow  o» 
derandant— sufficiewct  op  evidence. 

In  a  prosecution  for  murder  by  dynamiting, 
evidence  held  sufficient  to  show  defendant's  ac- 
tive participation  in  the  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  482.] 

2.  CowBTircrriONAi-  Law  «=3l07  —  Ex  Pow 
Facto  Law— Tub. 

The  time  important  to  be  taken  Into  con- 
sideration in  determining  whether  a  law  la  ex 
post  facto  or  not  is  the  tiote  and  the  state  of  the 
law  when  the 'alleged  offense  was  committed. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  8  650.] 

3.  CoiiOTiTUTioNA];,  Law  ^197  —  Pen 
Facto  Law. 

Where,  after  a  murder  and  before  Indictment 
was  filed  against  defendant.  Pen.  Code,  S  995. 
was  amended  to  take  away  defendant's  right, 
on  motion  to  set  aside  Indictment,  to  nrge  any 
objecdtHi  to  grand  Jurors  which  would,  be  good 
on  challenge  to  the  trial  jury,  either  as  to  the 
panel  or  an  individual  juror,  and  such  law  be- 
came operative  after  the  indictment  was  filed, 
and  before  defendant  was  arrested,  and  before 
he  made  his  motion  to  quash  the  indictment, 
such  law  was  not  objectionahle  as  ex  post  facto, 
as  it  related  to  procedure,  and  did  not  deprive 
defendant  of  a  substantial  right. 

[EU.  Kote.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  S  550.] 

4.  iNDicTinnr  akd  Invobicatzon  *a»137(l,  4) 
—Motion  to  Quash- Statute. 

Defendant,  on  motion  to  quash  tlie  indict- 
ment, can  urge  only  such  grounds  as  are  per- 
mitted him  by  Pai,  Code,  S  995;  moreover,  no 
inouiry  can  be  made  as  to  the  sufficiency  of  the 
evidence  or  the  mode  of  examining  witnesses  be* 
fore  the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  fj  480,  483.] 

5.  DiSTBICT  AND  PbOSBCUTING  AtTOBNETS 

3(1>— Appointveht  op  Deputt— Statutes. 
Despite  PoL  Code,  f  4230,  fixing  the  com- 
pensation of  county  officer^  not  limiting  them  In 
the  employment  of  deputies,  a  county  officer, 
such  as  the  district  attorney,  is  entitled  to  ap- 
point as  many  deputies  as  he  chooses,  provid- 
ing that,  if  be  appoints  any  in  excess  tn  those 
for  whidi  compensation  is  provided  to  be  paid 
from  the  public  treasury,  he  must,  under  section 
4024,  pay  such  deputies  at  his  own  expense,  if 
they  are  to  receive  compensation. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  U  10-12,  15.] 

6.  Cbiuinal  Law  «=>1168(3)  —  Bevebsal  — 
Rulings  on  Challenges  to  Venibehen. 

On  challenges  to  veniremen  for  bias,  to  jus- 
tify reversal  the  evidence  given  by  the  venire- 
man upon  his  examination  must  be  practically 
without  conflict  as  to  the  fatal  points,  and  be  so 
opposed  to  the  decision  of  the  trial  court  that 
the  question  becomes  one  of  law. 

7.  Jury  «==»103(14)~-BrAs— Statute. 

In  a  prosecution  for  murder  by  dynamiting 
a  newspaper  building,  where  it  appeared  that 
veniremen  had  heard  of  the  explosion  shortly  aft- 
er it  occurred,  had  read  newspaper  acoounto 
and  discussed  the  explosion  with  persons  not 
connected  with  the  case,  etc.,  and  that  they  had 
an  opinion,  which  would  require  evidence  to  dis- 
lodge, that  the  building  had  been  blown  up  by 
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dynamite  nnlawfuIlT  exploded  with  criminal  in- 
teot,  it  appearing  from  their  answers  that  the 
(oundatfon  for  any  opiafon  entertained  bj  them 
was  public  rumor,  statements  in  public  journals, 
and  common  notoriety,  each  declaring  his  ability 
to  lay  the  opinion  aside  and  consider  the  case 
axaiiiBt  defendant  fairly  and  impHrtially,  denial 
of  challenges  to  the  veniremen  for  actual  bins 
was  properly  made,  in  view  of  Pen.  Code,  J  lOTO. 
declaring  that  where  the  opinion  of  a  venireman 
is  founded  on  public  rumor,  statementa  in  pub- 
lic journals,  etc.,  he  shall  not  be  disqualified, 
providing  it  appear  that  he  con  act  impartially, 
etc. 

iKd.  Note.— For  other  coses,  see  Jnry,  Cent. 
C.  SS  4T4,  478.] 

8.  CONRPIRACT  ^»47  —  EtIDBITCI  —  ACT8  OF 
CONSPrEATOKS—PllOOF  OF  CONSPIRACY. 

Id  proving  a  conspiracy,  it  is  uot  necessary 
that  proof  be  made  that  the  parties  met  and 
actually  agreed  to  undertake  performance  of  the 
unlawful  act,  but  a  conspiracy  may  be  shown  by 
proof  of  facts  and  circumstances  sufliciont  to 
satisfy  the  jury  of  its  existence,  by  leaving  tlie 
weight  and  sufficiency  of  the  evidence  to  the  tri- 
ers of  the  questions  of  fact. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
CenL  Dig.  §S  105-107.] 

9.  Cbimimal  Law  ^=>423(3)  —  Evidencb  — 
Conspiracy. 

In  a  prospcutioQ  for  murder  by  dynamiting 
a  building,  where  the  evidence  established  a  na- 
tion-wide conspiracy  on  the  part  of  a  labor  union 
to  terrorize  open-shop  employers  by  menus  of  fly- 
namite  and  nitroglycerin  outrages,  it  was  proper 
to  show  all  the  acts,  declarations,  and  corre- 
spondence had  between  persona  concerned  refer- 
nng  to  the  means  and  methods  employed  and  to 
be  employed  in  furthering  the  common  design, 
though  defendant  for  the  first  time  took  an  ac- 
tive part  in  the  conspiracy  a  considerable  time 
after  expIoeioQs  in  the  eastern  part  of  the  coun- 
try had  been  produced. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law.  CenL  Dig.  SS  091.  992  ] 

10.  Criminal  Law  «?»423(9)  —  EviorNCB  — 

GONSPIEACT. 
In  such  prosecution,  declarations  of  any  of 
the  conspirators,  made  after  any  particular  ex> 
plosion  bad  been  caused,  were  not  inadmissible 
as  having  been  made  subsequent  to  the  comple- 
tion or  accomplishment  of  the  object  of  the  con- 
spiracy, which  was  still  alive  and  in  effect  with 
its  ultimate  objects,  unattained. 

IBi.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  JS  1000,  1001.] 

11.  Criminal  Law  ^=»404(4>— Evidence— Db- 
U0N81BATIVE  Evidence. 

In  such  prosecution,  evidence  consisting  of  a 
suit  case,  containing  an  alarm  clock,  a  coil  of 
black  fuse,  some  blasting  caps,  and  copies  of 
newspapers  containing  accounts  of  the  destrnc- 
tioo'  of  the  newspaper  building,  such  suit  case 
having  been  found  in  the  checking  room  at  a  fer- 
ry station  in  a  diHerent  city  some  months  after 
the  explosion,  was  competent;  the  clock  and 
other  contents  being  of  a  kind  similar  to  those 
used  by  defendant's  coconspirators  in  the  manu- 
^uiture  of  their '  infernal  machines. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  873.  801,  893,  1457.] 

Appeal  from  Superior  Couri;  Los  Angeles 
County ;  Frank  R.  Willis,  Judge. 

M.  A.  Schmidt  was  convicted  of  murder, 
and,  from  the  judgment  and  an  order  deny- 
ing hla  motion  for  new  trial,  be  appeals. 
Judgment  and  order  affirmed. 


Nathan  O.  Coghlan  and  Edwin  7.  McKenzle, 
both  of  San  Francisco,  Job  Harriman  and 
J.  H.  Ryckman,  both  of  Los  Angeles,  and 
William  F.  Herron,  of  San  Francisco,  for 
uppellanL  V.  S.  Webb,  Atty.  Gen..  Robert 
M.  Clarke,  Deputy  Atty.  Gen.,  and  Thomas 
Lee  Woolwlne,  Dist  Atty.,  and  A.  H.  Van 
Cott,  Deputy  DisL  Attf^  both  of  Los  An- 
geles, for  the  People. 

JAMES.  J.  Appeal  from  a  judgment  di- 
recting the  Imprisonment  of  the  defendnut 
In  the  state  penitentiary  for  the  period  of  his 
natural  life,  and  also  from  an  order  denying 
his  motion  for  a  new  trial. 

The  defendant  was  accused  by  an  indict* 
ment  of  a  grund  jury  of  the  county  of  Los 
Angeles,  In  which  several  other  defendaDta 
were  named,  of  having  on  the  let  day  of  Oc- 
tober, 1910,  feloniously  and  with  malice 
aforethought  murdered  one  Charles  Hager* 
ty.  The  indictment  was  Qled  on  .the  5tb  day 
of  May,  1911.  Defendant  not  being  appre- 
hended until  the  year  1915,  he  was  then  plao* 
ed  upon  trial,  which,  after  a  lengthy  hear- 
ing, resulted  In  a  verdict  of  guilty  betug  re- 
turned against  him.  It  will  be  necessary  to 
make  a  somewhat  extended  statement  of  the 
evidence  heard  at  the  trial,  in  order  to  give 
proper  tUustratlon  to  the  argument  of  appel- 
lant and  to  the  proiwsttioos  which  he  ad- 
vances and  which  he  claims  entitle  him  to 
have  the  Judgment  reversed.  In  this  state- ' 
ment  we  shall  refer  most  particularly  to  the 
testimony  introduced  on  behalf  of  the  prose- 
cution. The  attempt  will  be  only  to  first 
furnish  in  narrative  a  history  of  the  alleged 
crime,  as  the  evidence  for  the  peot>le  tended 
to  prove  it,  and  we  will  later  consider  the 
competency  of  the  testimony  as  it  la  met  by 
objections  urged  on  behalf  of  the  appellaot 

In  the  year  1905.  there  existed  In  the  Unit- 
ed States  an  organisation  designated  aa  the 
International  Assnciatlon  of  Bridge  and 
Structeiral  Ironworkers.  It  was  an  organiza- 
tion, as  its  name  implies,  made  np  of  Tarl- 
oua  suborgantzations  or  labor  ouluna  scat- 
tered throughout  the  country.  The  objects, 
as  declared  by  its  constitution,  were: 

"To  cultivate  feelings  of  friendship  among  the 
craft,  to  assist  each  other  to  se.ure  employ- 
ment, to  reduce  the  hoiirs  ol  labor,  to  secure  ad- 
equate pay  for  work,  *  *  •  and  to  elevate 
the  moral,  intellectual  and  social  condition  of  all 
memtiers,  and  to  improve  the  tiade." 

The  offices  of  the  association  were  In  In- 
diana, and  a  system  was  provided  by  which 
funds  should  be  collected  and  dUbursed. 
J.  J.  McNamara  was  the  secretary  and  treas- 
urer of  the  association  during  the  time  here- 
in mentioned,  and  the  association  in  1905  de- 
clared a  general  strike  against  the  Ameri- 
can Bridge  Company,  which  was  a  large  con- 
tracting concern  engaged  In  the  erection  of 
structures  of  iron  and  steel.  One  of  the  ob- 
jects desired  by  the  association  was  to  com- 
pel all  mployers  who  were  using  nonnnloD 
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latnr  to  nntoiiize  UiMr  plants  and  employ 
only  mraibm  of  the  recognized  union.  The 
American  Bri^  Company  was  one  of  the 
chief  employers  of  nonunion  labor,  but  was 
not  the  only  concern  carrying  on  business 
on  the  open-flhop  plan  tn  the  structural  Iron 
and  steel  line.  J.  J.  McNamara,  apparently 
wtthoot  any  authority  given  him  by  the  con- 
stitution or  members  of  the  organization, 
unless  that  authority  Is  deemed  to  be  an  Im- 
plied one,  encouraged  persons  to  destroy  vari- 
ous work  being  constructed  under  the  opeu- 
riiop  plan.  In  1908  and  1900.  tvldges,  vla- 
dncts.  and  other  structural  work  being  done 
by  nonunion  employers,  to  the  number  of 
perhaps  20.  were  destroyed  by  dynamite  or 
nitroglycerin.  Most  of  these  explosions  were 
produced  with  the  knowledge  and  active  en- 
Goaragement  of  J.  J.  McNamara.  and  funds 
of  the  association  were  used  to  pay  the  per^ 
sons  who  destroyed  the  work.  The  evidence 
was  sufficient  to  show  that  the  purpose  of 
J.  J.  McNamara  and  fellow  officers  of  the 
association  was  to  compel  the  employers  of 
Donunlon  labor  to  accept  the  dictates  of  the 
association,  and  In  order  to  do  this  the 
neana  apimrently  most  ready  and  acceptable 
to  th^r  hands  was  the  use  of  dynamite  and 
otber  high  explosives  for  the  purpose  of 
mining  work  under  construction  and  de- 
itnying  the  resnlta  of  the  labor  of  the  non- 
onion  emptoyfis.  It  was  costomary  for  the 
heads  of  local  unions  scattered  about  the 
conntry,  when  they  desired  assistance  in  pro- 
tecting their  cause  in  the  pnrilcutar  locali- 
ty, to  request  of  the  International  Associa- 
tion funds  and  assistance.  In  1010,  the  at- 
tention of  J.  3.  McNamara  and  hla  fellow 
oflkers  was  directed  to  the  state  of  Califoi^ 
Ida.  and  particnlarly  to  the  dty  of  Los  An- 
gles, which  was  known  to  be  to  a  consider^ 
aUe  extent  an  *v>pen-shop**  dty.  One  Clancy, 
a  leader  of  an  Ironworkers'  union  In  San 
Francisco,  wrote  to  J.  J.  McNamara  several 
times,  asking  that  a  certain  man  be  sent  to 
Oe  west  (this  man  bdng  one  Hodtln,  who 
iiad  produced  several  explosions  theretofore 
hi  the  easO.  3.  J.  McNamara  did  not  send 
Hocktai,  but  did  send  his  brother,  J.  B.  Mc- 
Kamara.  J.  B.  McNamara  reached  Seattle 
and  was  there  visited  by  Clancy,  and  he  then 
proceeded,  to  San  Frandsca  The  McNama- 
ru  had  themselves  concocted  an  infernal 
madilne  which  had  hem  used  to  produce  the 
explosions  on  the  nonunion  work.  This  ma- 
ditaie  consisted  of  a  "tatoo"  clock  attached 
tea  board,  to  whl(di  board  was  also  attach- 
M  a  dry  battery.  By  a  system  of  wiring, 
tte  clocks  on  the  alarm  dials  could  be  set  at 
any  chosen  hour,  and,  when  that  hour  ar- 
rived and  the  bell-hammer  commenced  to 
rihrate.  electrical  connection  would  he  made 
fmn  the  battery  to  a  fulminating  cap  at- 
tadied  to  dsmamlte  or  whatever  explosive 
was  need,  and  thus  the  results  planned  for 
would  be  accomplished.  3,  B.  McNamara, 
in  the  office  of  the  association  in  Indian- 
apolis Just  befim  he  1^  there  for  the  coast, 


said.  In  the  presence  of  his  brother  and  one 
McManigal,  tlmt  he  was  going  out  and  give 
them  "a  damned  good  cleaning  up."  At  the 
time  J.  B.  McNamara  arrived  tn  San  Fran- 
cisco, a  great  effort  was  being  made  to  union- 
ize the  city  of  Los  Angeles  in  the  ironwork- 
lug  trades,  and  a  great  deal  of  money  was 
spent  in  Uiat  endeavor.  The  Los  Angeles 
Times  and  the  Merchants'  ft  Manufacturers' 
Association  of  Los  Angeles  had  both  advocat- 
ed the  open-shop  plan  of  tabor  employment 
and  had  been  most  active  In  work  in  opposi- 
tion to  the  efforts  of  the  unions  to  stamp  out 
the  open-shop  policy.  One  Zehandelnar  was 
the  secretary  of  the  Merchants*  ft  Manntec- 
turers'  Association,  and  Harrison  Gray  Otis 
was  president  and  manager  of  the  Los  An- 
geles Times.  The  defendant  was  a ,  union 
worker  who  resided  in  San  Francisco  at  and 
before  the  occurrence  of  the  explosion  whicli 
caused  the  death  of  Hagerty.  He  had  been 
active  in  the  work  of  attempting  to  unionize 
the  city  of  Los  Angeles  and  had  visited  that 
city  Immediately  before  meeting  McNamara, 
In  the  interests  of  the  unionist  work.  Im- 
mediately upon  the  arrival  of  J.  B.  Mc- 
Namara in  the  city  of  San  Frandsco.  he  was 
visited  by  defendant  frequently.  On  the  17th 
day  of  si^tember.  lOlO,  defendant  wrote  out 
(the, evidence  proved  his  handwriting)  an  ad- 
vertisement which  was  puMlshed  in  two  San 
Francisco  newspapera,  in  the  following  form: 
"Wanted— By  party  of  men.  16-24  foot  launch 
for  ten  days;  cruise  around  Bay  and  tributaries. 
Best  of  references." 

Soon  thereafter  a  laundi  was  rented  from 
a  boat-fiimishln?  concern.  This  launch  was 
a  power  launch  and  was  called  the  "Pastime." 
About  the  same  time,  a  man  appeartMl  nt  the 
office  of  a  company  manufacturing  high  ex* 
plosives,  which  ottice  was  located  in  the  city 
of  Sau  Frandsco.  This  man  desired  to.pur- 
chase  a  very  high  explosive,  asking  for  "90 
per  cent  nitroglycerin."  t'pon  Inquiry  being 
made  aa  to  what  work  was  to  be  done  with  it, 
the  manufticturing  comiHiny's  representative 
was  Informed  that  it  waa  desired  to  be  used 
in  blowing  out  stumps.  The  applicant  was 
expostulated  with  by  the  manufacturer's 
agent  and  told  that  such  a  high  percentage  of 
explosive  was  not  needed,  but  that  a  40  per 
cent  grade  would  be  sufficient  However, 
the  high  per  coit  qnallty  was  Insisted  upon, 
with  the  result  that  an  order  was  given  by 
the  agent  to  his  coratmny  to  have  manufac- 
tured 500  pounds  of  80  per  cent  dynamite. 
The  manufadurlng  plant  of  the  pmvder  com- 
pany was  located  across  the  bay  from  San 
Frandsco,  and  from  that  plant  was  later 
taken  the  explosive  by  defendant  and  two 
other  persons.  After  securing  the  laundi 
for  a  rental  period,  the  men  went  to  Oakland 
and  procured  some  enameled  lettera  whidi 
tbey  placed  over  the  name  painted  on  the 
launch  and  changed  it  from  "Pastime**  to 
"Peerless."  Rchmldt  was  one  of  these  men 
Who  ai;^>eared  at  the  dlffnwt  places.  One 
9t  the  defendant's  eyes  was  d^ective^  and 
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quite  noticeably  so  to  the  ordinary  observer. 
He  was  Identified  by  storekeepers  at  Oakland, 
by  a  boatbousemaa  at  Sausallto.  where  the 
name  of  the  launch  was  changed,  and  by  the 
delivery  agents  of  the  powder  manufacturing 
company  at  the  tatter's  plant.  He  was  Wen- 
tifled  by  persons  who  were  acquainted  with 
his  physical  characteristics  and  who  saw  hlra 
at  the  numerous  times  when  he  visited  Mc- 
Namara  during  the  latter's  stay  In  San  Fran- 
cisco. It  win  t>e  unnecessary  to  mention  par- 
ticularly the  evidence  which  described  the 
defendant  as  being  a  participant  In  the  work 
of  securing  the  dynamite.  It  Is  enough  to 
say  that  there  was  ample  evidence  to  author- 
ize the  jury  to  condude  that  he  was  one  of 
the  persons  so  concerned.  The  dynamite 
having  been  secured,  It  was  taken  to  the  dty 
of  San  Trandsco  and  a  large  part  of  It  stored 
in  an  empty  bouse  which  was  rented  for  the 
purpose.  On  the  morning  of  October  1,  1910, 
an  explosion  occurred  In  the  building  in 
which  the  tiOe  Angeles  Times  was  published, 
and  which  was  owned  by  the  'Kmes  Publish- 
ing Corporation.  The  explosion  occurred  at 
1  o'clock  in  the  morning  at  a  time  when  nu- 
merous of  the  employes  were  still  at  wort, 
the  Journal  published  being  a  morning  news- 
paper. The  explosion  occurred  in  a  little 
■  alleyway  which,  on  the  ground  floor,  separat- 
ed two  portions  of  the  building  and  which 
was  cloRfMl  overhead.  The  explosion  was  of 
such  violence  as  to  rend  iron  or  steel  beams 
and  to  force  d6brls  through  the  roof  of  the 
building  and  to  a  considerable  height  above 
Fire  Immediately  succeeded  the  explosion, 
and  the  building  was  almost  entirely  destroy- 
ed. 21  iwM^ns  belne  killed,  among  them 
Charles  Hagerty.  One  witness  testified  to  hav- 
ing seen  a  man  whom  he  believed  to  be  J.  B. 
McNamara  In  the  lower  building  of  the 
Times  the  night  before  the  explosion  occur- 
red. On  the  morning  of  the  let  of  October,  a 
suit  case  was  found  near  the  residence  of  the 
president  of  the  Times  Company  by  police 
officers.  One  of  the  officers  started  to  cut 
open  the  suit  case,  when  a  whirring  noise  was 
heard,  and  the  men  Immediately  got  out  of 
the  way.  When  they  reached  a  distance  of 
100  fieet  or  more,  there  was  an  explosion 
which  blew  a  large  hole  In  the  ground,  tore 
the  leaves  from  trees,  and  broke  a  number 
of  windows  In  the  neighborhood.  At  about 
the  same  time,  a  package  was  found  close  to 
the  residence  of  Zehandelaar,  the  secretary 
of  the  Merchants'  &  Manufacturers'  Associa- 
tion. This  pa«Aege  was  found  to  contain  a 
nuntber  of  sticks  of  dynamite  and  an  Infernal 
machine  manufactured  In  exactly  the  way 
that  the  McNamaras  had  before  fashioned 
those  Instruments  of  destruction.  The  dyna- 
mite found  In  this  parcel  was  stamped  with 
the  name  of  the  company  which  furnished 
the  explosive  to  the  defendant  and  McNa- 
mara  In  San  Francisco,  and  upon  being  ana- 
lyzed by  a  chemist,  was  found  to  be  of  the 
same  OHDposltlon  as  the  lot  procured  from 
the  company       Sdimldt  and  McMamara. 
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One  witness  testified  that  In  the  summer  of 
1910  he  bad  a  ccmversatlon  In  San  Francisco 
with  the  d^endant,  and  asked  blm  at  that 
time  where  be  had  been.  The  wltnMS  then 
said: 

"He  said  he  had  been  down  to  Los  Angeles, 
and  so  we  fcot  to  talking  further.  Be  says, 
'They  are  having  an  awful  time  down  there.*  be 
says.  He  says:  'They  are  beating  up  men  down 
there.  They  won't  give  a  union  man  any  diance 
down  there  at  all.  It  is  a  regular  Otis  town 
they  are  running.  There  is  something  going  to 
happen  to  him  pretty  soon.'  " 

After  the  Indictment  of  defendant,  search 
being  made  for  him,  be  was  not  to  be  found. 
It  was  shown  In  testimony  that  he  had  gone 
to  New  Tork  and  lived  at  the  house  of  Emma 
Goldman  a  portion  of  the  time  under  an 
alias.  One  witness  testified  that  defendant 
toKL  him  that  he  had  intended  to  go  to  Lon- 
don, England,  but  that  he  could  not  get  away 
from  New  York  on  account  of  the  war.  Far- 
ther, that  he;  (S.chmldt)  said  that  If  be  had 
bad  the  hoe  Angeles  Job  alone  he  could  have 
got  out  all  rlj^t  with  it.  The  person  Mc- 
Manlga],  who  has  been  before  referred  to 
herein,  testified  on  behalf  of  the  pro8ecuti<Ht 
and  gave  evidence  relating  to  the  general 
destructive  operations  Inaugurated  and  car- 
ried out)  under  the  direction  of  J.  J.  McNa- 
mara.  The  records  and  files  found  In  the  of- 
fice of  the  assodatloD  at  Indianapolis,  em- 
bracing correspondence  had  by  Mc^^amara 
with  various  persons  ctmcemed  In  producing 
explosions,  were  Introduced  In  evidence. 

(f]  Taking  the  testimony  all  In  all,  and 
leaving  out  of  consideration  now  the  matter 
of  its  competency  at  this  point,  it  must  ap- 
pear that  the  evidence  was  ample  to  show  the 
active  participation  of  the  d^endant  in  the 
crime  which  had  been  ctHumitted.  To  what 
has  been  stated,  it  may  be  added  that  there 
WHS  evidence  sufficient  in  quantity  and  com- 
petent to  show  that  the  explosion  in  the  Times 
building  was  the  result  of  exterior  agency,  or 
an  explosive  brought  onto  the  promises  and 
used  In  an  unlawful  way.  The  foregoing  is 
a  somewhat  meager  abstract  of  the  evidence 
and  presents  its  salient  features  only.  The 
testimony  given  at  the  trial  covers  about 
8.000  pages,  and  more  than  600  exhibits  were 
Introduced  before  the  Jury. 

The  points  relied  upon  by  appellant  as  fur- 
nishing ground  for  his  claim  that  the  Judg- 
ment and  order  In  this  case  ^ould  be  reversed 
will  be  considered  In  the  order  in  which  they 
are  proposed  by  his  brief. 

The  defendant  upon  being  brought  Into 
court  presented  a  motion  In  whldi  numerous 
allied  grounds  were  set  forth  as  reasMis 
why  the  indictment  should  be  quashed.  One 
of  the  principal  grounds  asserted  was  that 
four  of  the  grand  jurors  were  disqualified  by 
reason  of  bias  and  prejudice.  Defendant,  In 
his  affidavit  which  was  presented  with  the 
motion,  set  out  many  alleged  facts  whlcb 
would  tend  to  show  that  the  grand  Jurors 
challenged  had  been,  priOT  to  their  beln^ 
sworn  on  the  Jury,  active  In  securing  infor- 
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matlao  relaUre  to  the  matter  ot  the  explo- 
don  which  produced  the  death  ot  fiagerty 
and  the  f^low  employ^  Under  section  995 
of  the  Penal  Code,  as  that  law  existed  at  the 
time  of  the  commission  of  the  alleged  h<Mnl- 
dde,  and  at  the  time  the  Indictment  was  filed, 
a  defendant  accused  by  indictment  was  per- 
mitted, on  his  motion  to  set  aside  the  indict- 
ment, to  urge  any  ground  good  on  challenge 
to  a  trial  Jury,  either  as  to  the  pnnel  or  as 
individual  Juror.  In  19H,  before  the  In- 
dictmrat  was  filed,  the  I^eglslature  by  act 
amended  sectlMi  905,  Penal  Code,  and  by  tbat 
amendment  took  away  the  right  to  urge  on 
such  a  motloa  the  last-mentioned  causes. 
This  act  became  effective  In  the  latter  part 
of  Bfay  of  the  same  year,  the  Indictment  hav- 
ing been  filed  in  that  month  of  May,  but 
prior  to  the  taking  effect  of  the  law.  An 
afflSarit  was  made  by  the  grand  Jurors  chal- 
lenged, setting  forth  In  a  general  way  that 
they  had  acted  without  prejudice  In  the  con- 
sideration of  the  defendant's  case  and  had 
been  nnlnfluenced  by  reports  or  information 
received  by  them  from  outside  of  the  grand 
jury  room.  As  the  defendant  set  forth  spe- 
dflc  facts  tending  strongly  to  show  that  the 
Jurors  challenged  could  scarcely  avoid  feel- 
ing a  bias  in  his  case.  It  Is  extremely  ques- 
tlfHiable  tbat  this  affidavit  made  on  behalf 
of  the  Jurors  could  have  been  considered  as 
a  complete  answer  to  the  motion,  as  to  -the 
particular  ground  mentioned.  However,  the 
def^dant  did  ask  leave  to  examine  the  Jurors 
In  open  court,  which  leave  was  denied  him, 
and  this  brings  us  directly  to  the  important 
^Toestlon  to  be  considered,  to  wit,  as  to  wheth- 
er the  law.  In  existence  at  the  time  the  mo- 
tion to  quash  the  Indictment  was  made,  was 
applicable  to  the  proceedings  on  that  motion, 
or  whether  the  law  in  force  at  the  time  of 
the  commission  of  the  alleged  homicide  and 
the  filing  of  the  indictment  is  the  one  under 
whi<A  the  defendant's  motion  should  have 
been  determined.  If  the  law  applicable  was 
the  law  in  effect  at  the  time  of  the  commis- 
sion of  the  bomldde  and  the  filing  of  the  In- 
ilictment,  then  the  court  committed  error  In 
denying  the  defendant's  motimi. 

It  Is  the  contention  of  the  appellant  that 
the  diange  In  the  law  by  which  the  gronnd  of 
the  bias  and  prejudice  of  the  grand  Jurors  as 
ftrandatloQ  for  a  motion  to  set  aside  the  In- 
dictment was  taken  away,  if  made  to  apply 
to  the  motion  when  presented  by  him,  would 
be  ex  post  facto,  and  hence  unconstitutional. 
Tlie  definition  of  an  "ex  post  facto  law"  is 
j^ven  very  full  exposition  by  the  Supreme 
Court  of  the  United  States  In  the  leading 
ease,  which  is  entitled  Kring  v.  State  of  Mis- 
souri, 107  U.  S.  221.  2  Sup.  Ct  443.  27  L.  Ed. 
506.  In  determining  whether  a  law  is  ex 
poet  facto  or  not,  the  decisions  sometimes  de- 
clare that,  where  such  law  merely  works  a 
change  in  procedure  or  remedy.  It  is  not 
aokraable  to  objection  as  being  unconstitu- 
tional on  the  ground  stated.  Such  a  defini- 
tion Is  perhapa  too  narrow,  as  the  court  In 


the  Krlng  Case  takes  occasion  to  declare.  In 
the  case  cited,  referring  to  Calder  v.  Bull, 
3  DaU.  386.  1  L.  Ed.  648,'  the  court  approv- 
ingly adopts  language  In  definition  of  the 
term  ex  post  facto  when  it  declares: 

"It  defines  four  distinct  classes  of  laws  em- 
braced by  the  clause:  *(1)  Every  law  that  makes 
an  action  done  before  the  passing  of  the  law, 
and  which  was  innocent  wdph  done,  criminal, 
and  punishes  such  action.  (2)  Every  law  that 
aggravates  the  crime  or  makes  it  greater  than  it 
was  when  committed.  (3)  Every  law  that  chang- 
es the  punishment  and  infiicts  a  ^eater  punish- 
ment than  was  annexed  to  the  crime  when  com- 
mitted. (4)  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less  or  different 
testimony  than  toe  law  required  at  the  time  of 
the  commission  of  the  offense  in  order  to  convict 
the  offender.* " 

The  statement  of  the  writer  of  the  opinion 
In  Calder  t.  Bull  Is  further  quoted,  where 

he  says: 

"But  I  do  not  consider  any  law  ez  post  facto, 
within  the  prohibition,  that  mollifies  the  rigor 
of  the  law;  but  only  these  that  create  or  ag- 
gravate the  crime,  or  increase  the  punisfameat, 
or  cbanp  the  rules  of  evidence,  for  the  purpoae 
of  conviction." 

The  gist  of  the  dedsltHi  Is  that  any  sub- 
stantial il^t  which  the  law  gave  a  defend- 
ant at  the  time  to  which  his  guUt  relates 
cannot  afterwards  be  taken  away  from  him, 
even  though  such  law  does  affect  "procedure 
or  remedy."  The  right  referred  to,  however, 
must  be,  and  such  Is  the  tenor  of  the  deci- 
sions, a  light  material  to  the  establishment 
of  the  defense  of  the  defendant.  Objections 
to  the  form  of  pleadings,  not  going  to  the  ex- 
tent of  reaching  a  defect  In  the  statement 
of  facts  showing  the  offense,  generally  and 
naturally  must  be  held  to  tall  within  that 
class  of  law  diangra  whidi  do  relate  to  pro- 
cedure merely  and  to  procedure  not  such  as 
a  defendant  accused  of  crime  may  be  said 
to  have  a  vested  right  In.  A  law  curtailing 
the  number  of  peremptory  (^allenges  which 
a  defendant  may  Interpose  to  the  trial  Jury 
is  held  not  to  be  ex  post  facta  Harris  v. 
United  States,  4  Okl.  Cr.  317,  111  Pac.  982,  31 
L.  B.  A.  (N.  S.)  820,  Ann.  Cas.  1912B,  810. 
Laws  which,  In  a  statute  passed  after  the 
commission  of  a  crime  and  before  the  trial, 
make  witnesses  competent  to  testify  who  at 
the  time  of  the  commission  of  the  ofifense 
were  by  law  incompetent,  are  held  not  to 
deprive  a  defendant  of  a  substantial  right 
Mrous  V.  State,  31  Tex.  Or.  R.  597.  21  S.  W. 
764,  37  Am.  St  Rep.  834 ;  Hopt  v.  Utah,  110 
U.  S.  618,  4  Sup.  Ct.  202,  28  L.  Ed.  262.  See. 
also,  note  to  People  v.  Hayes,  140  N.  Y.  484. 
35  N.  E.  051,  23  li.  B.  A.  830,  87  Am.  8t 
Rep.  572. 

Our, own  Supreme  Court,  In  the  ease  of 
People  V.  Campbell,  59  Cal.  243,  43  Am.  Rep. 
257,  has  held  that  where  a  homicide  was  com- 
mitted before  the  adoption  of  the  Co'nstltu- 
tloD  of  1879  and  at  a  time  when  the  law  re- 
quired that  the  defendant  be  prosecuted  by 
Indictment  of  a  grand  jury,  and  by  the  Con- 
stitution before  trial  it  was  provided  that  the 
prosecution  might  be  rither  bjr  Indictment  by 
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grand  jury  or  iDformatlon  of  the  district  at* 
torney.  a  prosecution  by  Information  was  not 
Uivalld  and  the  law  then  In  force  was  not 
open  to  the  objection  that  It  was  ex  post  fac- 
ta In  that  case,  the  court  adopted  the  Ian- 
guage  of  Judge  Cooley,  as  contained  in  his 
work  on  Constitutional  Limitations  {page 
331),  and  which  finds  place  rppeatedly  !n  de- 
cisions dealing  with  the  subject  under  con- 
BlderatioD,  and  quotes: 

"But  TO  far  88  mere  modes  of  procedure  are 
concerned,  a  party  has  no  more  right  in  a  crimi- 
nnt  that)  io  a  civil  action  to  insist  tbut  his  case 
shall  be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  charged  to  have 
taken  plnce.  Kcmcdies  must  always  be  under 
the  control  of  the  legislature,  and  it  would 
create  endless  confusion  in  lejral  proceedings,  if 
every  case  was  to  be  conducted  only  in  accord- 
ance with  the  rules  of  practice,  and  heard  only 
by  the  courts  in  existence  when  its  facts  arose. 
The  Legislature  may  abolish  courts  and  create 
new  ones,  and  it  may  prescribe  altogether  dif- 
ferent modes  of  procedure,  though  it  cannot  law> 
fully,  wo  think,  ia  so  doing,  dispense  with  any 
of  these  substantial  protections  with  which  the 
existing  law  surrounds  the  person  occiised  of 
crime.  Siiitutes  giving  the  government  addi- 
tional challenges,  and  others  which  authorized 
the  Amendment  of  indictments,  bare  been  sus- 
tained and  applied  to  imst  transactions,  as  douht- 
leKH  would  be  any  similar  statute,  calculated 
simply  to  improve  the  remedy,  and  in  its  opera- 
tion working  no  Injustice  to  the  dvfendant,  and 
depriving  him  of  no  substantial  right." 

The  court  further  says,  referring  to  the 
text  of  Judge  Cooley's  work : 

"The  following  examples  are  given  by  him  in 
a  note  to  page  382:  'The  defendant  in  any  case 
must  be  proceeded  against  aud  prosecuted  under 
the  law  in  force  when  the  proceeding  ia  had.  A 
law  is  not  UDConstitutiunal  which  precludes  a 
defendant  in  a  criminal  ca>!e  from  taking  advan- 
tage of  remedies  which  do  oot  prejudice  nim:  nor 
one  which  reduces  the  number  of  the  prisoner's 
peremptory  challenges;  nor  one  which,  though 
passed  after  the  commission  of  the  offense,  au- 
tbori:ies  a  change  of  venue  to  another  county; 
DOr  one  which  mo<lifies,  simpliiies,  and  reduces 
the  essential  allegations  in  a  criminal  indict- 
ment, retaining  the  diarge  of  a  distinct  offense.* 
*  *  •  It  is  not  an  uncimunon  pnielice  to 
change  tho  number  of  grand  jurors  re<)iiired  to 
investigate  criminal  charges,  but  we  have  never 
heard  of  the  right  of  the  Legislature  to  make 
such  changes  questioned,  neither  has  it  ever 
been  claimed  that  the  charge  must  be  investi- 
gated by  the  precise  number  of  grand  jurors  of 
which  that  body  was  composed,  at  the  time  the 
act  was  committed.  •  •  •  'The  Ijegislature 
may  always  alter  the  form  of  administering  right 
and  justice,  and  may  transfer  Jurisdiction  fmm 
one  tribunal  to  another.*  Mr.  Bishop,  in  his 
work  on  Statutory  Crimes,  lays  down  the  same 
doctrine.  He  says:  'latere  is  no  such  thing  as 
a  vested  right  in  any  particular  remedy.'  " 

See,  also.  People  v.  Mortimer,  46  Cal.  114. 

[2)  The  time  Important  to  be  taken  Into 
consIderatloD  in  determining  whether  a  law 
Is  ex  post  facto  or  not  is  the  time  (and  the 
state  of  the  law)  at  wblch  the  alleged  of- 
fense was  committed. 

"If  the  law  complained  of  was  passed  before 
the  commission  of  the  act  with  which  the  pris- 
oner is  charged,  it  cannot,  as  to  that  offense, 
bo  an  ex  post  facto  law.  If  passed  after  the 
commission  of  the  offense,  It  is  as  to  that  ex  post 
facto,  though  whether  of  the  dass  forbidden  by 
the  Constitution  may  depend  on  other  matters. 
But  so  &r  as  this  depends  on  the  time  of  its 


enactment.  It  baa  reference  solely  to  the  date 
at  which  the  offense  was  committed  to  which  the 
new  law  is  sought  to  be  applied.  No  other  timo 
or  transaction  but  this  has  been  in  any  adjudg- 
ed case  held  to  govern  its  ex  poet  facto  charac- 
ter."   Kring  T.  Missouri,  aupra. 

[3]  It  happened  In  this  case  that  the  law 
making  the  change  In  the  statute  was  passed 
after  the  commission  of  the  alleged  oGTense 
and  before  the  Indictment  was  filed,  but  that 
It  did  not  become  operative  until  after  the 
indictment  was  filed.  It  was  In  effect  before 
the  defendnut  was  arrested  and  before  he 
made  his  motion  to  quash  the  Indictment. 
As  this  law  In  Its  changed  form  referred  to 
the  procedure  under  which  the  defendant 
might  attack  the  Indictment,  It  on  Its  face 
was  effective  at  the  time  the  motion  to  guasb 
was  made  and  was  the  procedure  to  he  look- 
ed to  in  governing  the  motion  of  the  defend- 
ant. That  It  did  not  deprive  him  of  a  right 
substantial  In  bis  defense,  we  are  also  as- 
sured. A  defendant  under  our  law  may  be 
prosecuted  by  Indictment  or  by  Information 
after  commitment  by  a  magistrate.  There 
is  no  1^1  Impediment  at  all,  if  the  lawmak- 
ers so  decide,  in  permitting  a  commitment  to 
be  made  by  a  biased  or  prejudiced  magis- 
trate, or  au  Indictment  to  be  returned  by  a 
grand  jury  holding  preconceived  views  as  to 
the  guilt  of  a  defendant  The  indlctmoit 
sui;ely  must  be  made  to  state  a  public  offense, 
for  the  defendant  cannot  be  legally  put  npoa 
trial  upon  one  which  is  insufficient  In  that 
respect  The  matter  of  the  production  of  an 
indictment  by  grand  jury  or  a>mmltmeDt  bj 
a  magistrate  neither  presupposes  the  guilt  of 
a  defendant  nor  In  any  wise  tends  to  create 
any  presumption  in  that  direction.  It  fur- 
nishes a  procedure  by  which  the  defendant 
Is  brought  into  court,  and,  if  this  procedure 
on  Its  face  Is  formally  regular,  any  special 
objections  whldi  are  to  be  established  by 
facts  dehors  the  record  must  be  viewed  as  not 
of  the  substance  of  things  or  material  in  in- 
fiuenclng  the  conviction  of  a  person  accused 
of  crime.  "An  indictment  is  but  an  accusa- 
tory paper."  People  v.  Hatch,  13  CaL  App. 
52S,  109  Pac.  1097.  Our  Code  by  specific 
provision  declares  that,  unless  objeetiona 
available  to  a  defendant  on  a  motion  to  quaab 
an  ludlctmeut  or  Information  are  taken  sea- 
sonably, they  are  waived;  In  other  words, 
the  indictment  or  information,  because  of  any 
defects  whicb  might  be  pointed  oot  upon  the 
motion  to  quash,  la  not  a  void  indictment 
and  the  question  of  legal  Jurisdiction  is  not 
concerned  therein.  Pen.  Code,  i  950;  Ex 
parte  McConnell,  83  Cat  558.  23  Pac  1119; 
I'eople  V.  Bawden,  90  CaL  195,  27  Paa  204 ; 
Ex  parte  Moan,  65  Cal.  216,  3  Pac  644.  We 
cite  these  cases  and  the  Code  law  In  illustra- 
tion of  the  view  we  take  that  the  amended 
section  of  the  Penal  Code  in  force  at  the 
time  the  defendant  made  his  motion  to 
quash  the  indictment,  not  only  rdated  to  a 
matter  of  procedure,  but  to  such  matter  ot 
procedure  as  neither  went  to  the  question  of 
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tbe  guilt  or  Innocence  of  the  defendant  or 
tended  to  deprive  him  of  any  substantial 
rifbt  theretofore  secured  to  him  In  aid  of  a 
full  defense. 

[4,SJ  In  the  motion  to  quash  the  indlct- 
moit.  It  was  also  asserted  by  the  defendant 
that  penoDs  other  than  those  authorized  by 
die  law  were  pennltted  to  be  present  during 
Hie  {Hwceedlngs  taken  before  the  grand  Jury, 
and  that  erldence  bf  Illegal,  hearsay,  and 
secoodary  character  was  permitted  to  be  In- 
troduced and  was  considered.  -It  is  well  set- 
tled, not  (mly  that  a  defendant  on  a  motion 
to  quash  an  Indictment  can  only  urge  such 
iraunda  as  are  by  sectton  995,  P«ial  Code, 
permitted  him,  but  that  no  inquiry  can  be 
made  aa  to  tbe  anffldency  of  the  evidence  or 
of  the  mode  of  examining  the  witnesses  beard 
before  the  grand  Jnry.  In  re  Kennedy,  144 
CaL  634.  78  PaC.  84.  OT  Ll  B.  A.  406, 103  Am. 
St.  Rep.  IIT.  1  Ann.  Oaa.  840.  To  tbe  same  ef- 
fect is  People  T.  Hatch,  13  Oal.  App.  S21. 100 
f»e.  1007.  in  snppcnt  ot  the  ground  that  an 
vnAutborized  person  was  permitted  to  be 
present  daring  the  proceedings  had  before 
the  gmnd  jury,  the  defendant  referred 
to  E^rl  Rogers,  Esq.,  who  appeared  in 
the  capacity  of  a  deputy  district  attorney 
of  Los  Angeles  couqty.  It  was  shown  that 
said  Rogers  had  been  duly  appointed  as 
a  deputy  by  the  district  attorney,  but  It  Is 
urged  that,  as  all  of  the  deputies  permit- 
ted to  be  pointed  under  section  4230,  Po- 
litical Code,  bad  theretofore  been  appoint- 
ed, the  appointment  of  Mr.  Rogers  was  in  ex- 
cess of  that  ^number  and  he  acquired  no  of- 
ficial capacity  as  a  prosecutor  In  order  to 
entitle  him  to  be  present  himself  before  the 
grand  jury.  Section  4230  of  the  Political 
Code  refers  particularly  to  the  salaries  of 
officers  and  does  designate  the  various  depu- 
ties who  shall  be  allowed,  with  pay.  to  each  of 
the  county  officers  In  counties  of  the  class  to 
which  Los  Angeles  belongs.  That  section  Is 
particularly  designed  to  fix  the  compensa- 
tlott  of  county  ofBcers,  and  not  to  limit  them 
In  the  employment  of  deputies.  A  county  of- 
ficer Is  entitled  to  appoint  as  many  d^uties 
as  he  chooses,  with  tbe  proviso  that  If  he 
appoints  any  In  excess  of  those  for  which 
compensation  Is  provided  to  be  paid  from  the 
public  treasury,  he  must  pay  such  deputies  at 
bis  own  expense,  if  they  are  to  recetre  com- 
peisatlon.  Section  4024,  FoL  Code. 

The  next  complaint  made  by  appellant  Is 
Oat  the  trial  Judge  committed  prejudicial 
error  in  disallowing  certain  challenges  taken 
^II  the  defendant  as  to  17  of  the  venlremea 
wbo  wero  examined  as  to  their  qualifications 
to  sit  as  Jurors  and  try  the  defiant  for 
the  crime  charged.  The  challenges  Inter- 
posed were  all  upon  the  ground  of  the  actual 
Uas  of  tbe  veniremen.  As  was  most  natural 
to  oGcnr,  after  tbe  desbrnctlon  of  tbe  Times 
building,  reports  as  to  the  cause  thereof  were 
widespread  and  became  tbe  subject  of  dis- 
CDsaira  between  individuals,  aa  well  as  fur- 
ies P^-86 
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ntshing  material  for  various  reports  In  tbe 
newspapers.  Prior  to  the  Impanelmcnt  of  the 
jury  which  sat  at  the  trial  of  this  defend- 
ant, the  two  McN'amaras,  Jointly  charged 
In  the  same  indictment  with  defendant,  had 
pleaded  guilty  and  been  sentenced,  and  this 
Information  had  been  heralded  ft>rth  throu^ 
like  channels.  Many  of  the  veniremen  called 
had  read  newspaper  reports  and  heard  street 
discussion  regarding  the  explosion  and  Its 
cause.  The  state  of  mind  of  each  of  tbe  17 
veniremen,  as  devtiojied  by  the  lengthy  ex- 
amination of  counsel,  was  in  the  main  simi- 
lar as  to  the  matters  constituting  the  al- 
leged bias.  A  general  statement  of  the  an- 
swers brought  forth,  with  little  variation, 
was  about  as  follows:  The  venireman  bad 
heard  of  the  explosion  in  tbe  Times  build- 
ing shortly  after  It  occurred;  he  had  read 
accounts  thereof  in  the  newspapers  and  bad 
discussed  with  persons  not  concerned  In  Ibe 
case  the  subject  of  the  explosion;  that  these 
accounta  assigned  the  cause  bf  the  wreck- 
ing of  tbe  Times  building  as  being  tbe  ex- 
plosion of  dynamite  unlawfully  used;  that, 
upon  the  McNamaras  pleading  guilty  to  tbe 
charge,  veniroilian  had  read  an  account  of 
the  proceedings,  and  from  all  of  these  things 
had  formed  an  opinion  that  the  Times  build- 
ing bad  been  Uown  up  by  dynamite  unlaw- 
fully exploded  vrltb  criminal  Intent;  that 
the  opinion  was  more  or  less  fixed ;  and  that 
evidence  would  be  required  to  dislodge  it 
None  of  the  veniremen,  In  any  opinion  or  be- 
lief which  they  entertained,  connected  the  de- 
fendant with  the  commission  of  the  crime, 
save  one,  who  stated  In  a  general  way  that 
he  held  an  opinion  affecting  the  guilt  of  the 
defendant.  Some  of  the  veniremen  had  pass- 
ed the  scene  of  the  explosion  and  had  observ- 
ed the  wreckage,  with  twisted  iron  beams, 
and  in  some  cases  had  observed  that  win- 
dows in  an  adjoining  building  bad  been  shat- 
tered. In  the  course  of  their  questioning, 
counsel  for  the  defendant  intimated  that  it 
was  a  part  of  their  defense  that  the  Times 
building  was  destroyed  by  a  gas  explosion 
accidentally,  and  not  by  dynamite  with  crim- 
inal Intent.  The  argument  in  support  of  the 
challenge  was  that,  as  these  veniremen  bad 
formed  an  opinion  as  to  the  facts  establish- 
ing the  corpus  delicti,  they  were  utterly  ,  dis- 
quallQed,  notwithstanding  that  they  in  no 
wise  In  their  opinion  otherwise  connected 
the  defendant  with  the  commission  of  the 
crime.  It  satisfactorily  appeared  from  the 
answers  given  by  the  veniremen  that  the 
foundation  for  any  opinion  entertained  by 
them  was  that  denominated  in  section  1076, 
Penal  Code,  as  "public  rumor,  statements  in 
public  journals,  and  common  notoriety" ; 
and  each  of  tbe  persons  examined  declared 
that  he  had  tbe  ability  to  lay  that  opinion 
aside  and  to  consider  the  case  against  the 
defendant  fairly  and  Impartially.  This  state- 
ment was  brought  forth  by  the  aamlnatlon 
of  the  district  attorney  in  order  to  Justify  a 
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denial  of  tbe  duUloiges  In  accordance  with 
Cbe  proTi^ns  of  section  1076,  Penal  Code, 
which  declare  that  where  the  opinion  is  of 
tbe  class  mentioned  the  person  should  not  be 
dlsqualifled  as  a  Jnror,  "provided  it  appear 
to  tbe  court,  upon  his  declaration,  nnder  oath 
or  otherwise,  that  he  can  and  will,  notwith- 
standing such  an  opinion,  act  impartially 
and  foirlf  upon  tbe  matters  to  be  submitted 
to  bim."  As  has  been  already  suggested,  it 
appeared  that  tbe  explosion  which  destroyed 
ttie  bnlldinK  of  tbe  new^per  was  of  such 
character  as  to  occasion  general  discussion 
among  the  citizens  of  the  community  and 
much  comment  In  the  public  Journals.  It 
would  seem  dilBcnlt  indeed  to  have  found 
any  dtisen  of  obBerring  mind  and  ftlr  intel- 
Ufence  who  had  not  KHne  manner  or 
means  learned  of  tbe  disaster  and  of  the 
inrobaUe  or  possible  cause  thereof. 

[I]  It  has  been  repeatedly  dedared  by  our 
Supreme  Court  that  on  challenges  such  as 
those  here  considered,  in  order  to  Justify  a 
reversal,  tbe  evidence  given  by  tbe  venire- 
man upon  his  examination  must  be  practi- 
cally without  conflict  as  to  tbe  vital  points 
thereof^  and  be  "so  appoaeA  to  tbe  decision 
of  the  trial  court  that  the  question  becomes 
one  of  law."   Fettle  v.  Owens,  123  Cal.  482, 

66  Pac.  261.  And  particularly  pertinent  to 
the  situation  which  was  presented  in  this 
case  are  the  observations  of  Mr.  Justice  Hen- 
shaw  in  the  case  of  People  v.  Scott,  123  Cel. 
m,  66  Pac  102,  where  be  says: 

"A  reading  of  tbe  testimony  taken  upon  voir 
dire  discloses,  as  is  usual,  conBicting  and  con- 
tradictory statements  by  the  jurors.  Tbcy  had 
formed  opinions  touching  the  guilt  or  innocence 
of  the  defendant  They  would  carry  those  opin- 
ions with  them  into  tbe  jury  box.  It  would 
take  evidence  to  remove  them,  nevertheless  they 
could  and  would  rive  to  the  defendant  a  fair 
and  impartial  trial.  They  could  and  would  be 
governed  by  tbe  law  as  delivered  by  the  court, 
and  by  the  evidence  as  received  in  court  It 
is  the  state  of  facts,  commonly  presented  where 
upon  the  question  of  bias  the  evidence  would 
have  Justified  a  finding  either  way.  Under  such 
circumstances,  we  are  powerless  to  disturb  tbe 
ruling  of  tbe  trial  court  CSting  People  v. 
Fredericks,  100  Cal.  554  [39  Pac.  944].  We  rec- 
ognize that  with  the  increased  facilities  for  tbe 
dissemination  of  news  It  is  far  more  difficult 
than  formerly  it  was  to  obtain  a  jury  of  men 
ignorant  of  the  circumstances  of  the  charge 
which  they  are  called  upon  to  try.  •  •  • 
But,  unless  the  testimony  adduced  up<m  yiAt 
dire  is  so  clear  up<m  the  question  of  actual  bias 
that  this  court  can  say  as  matter  of  law  that 
the  Juror  is  disqualified  for  that  reason,  we  can- 
not disturb  the  ruling  of  the  trial  court" 

To  like  effect  are  many  of  the  dedsionB, 
and  we  dte  People  v.  Flannelly,  128  Cal.  84. 
60  Pac.  670:  People  v.  Ochoa,  142  Cal.  268, 
76  Pbc.  84T;  People  v.  Miller,  125  Cal.  44. 

67  Pac  770;  People  v.  Brown.  148  CbL  743, 
84  Pac.  204. 

[7]  In  so  far  as  the  examination  of  the 
jurors  disclosed  that  their  observation  of  the 
conditions  at  the  wrecked  building  after  the 
explosion  contributed  to  the  forming  of  the 
opinion  they  tiad.  It  appears  that  such  ob- 
serratltni  only  tended  to  convince  them  of 


the  fact  that  there  had  been  an  explosion, 
and  not  as  to  tbe  means  employed.  It  seems 
to  have  been  conceded,  even  In  the  questions 
of  counsel  propounded  to  the  veniremen,  that 
an  explosion  bad  in  fact  occurred.  The  de- 
nial of  tbe  challenges  for  actual  bias  cannot 
be  said  to  have  been  improperly  made. 

We  now  come  to  a  consideration  of  the 
kind  and  competency  of  the  evidence  which 
made  up  tbe  proof  offered  by  the  prosecution. 
As  a  part  of  Its  case,  the  state,  as  we  have 
before  indicated.  Introduced  testimony  show- 
ing a  series  of  unlawful  acts  which  had  bem 
committed  some  time  prior  to  the  fir^  appear- 
ance of  the  appelant  Sdimldt  In  his  connec- 
tion with  the  antiopen-sbop  campaign,  ntls 
testimony  included  evidence  of  the  fact  tbat 
bridges  bad  been  blown  up,  material  destroy- 
ed, and  life  threatened  tbrou^^ioat  a  num- 
ber of  the  eastern  atates  as  a  result  of  the 
determination  of  the  executive  board  of  the 
Intematicmal  Association  of  Bridge  and 
Structural  Inmworkers  to  unionise  work; 
that  money  bad  been  paid  to  various  persona 
for  the  purpose  of  compensatli^  them  In  tbe 
unlawful  and  rq^retaenalble  enteipriae.  Con- 
versations occurring  between  tbe  persons  so 
engaged,  some  of  them  referring  to  explo- 
sions which  had  already  occurred^  some  of 
them  referriiv  to  fntur&  plans  in  the  same 
direction,  were  nairatad.  In  fact,  it  is  ap- 
parent tbat  any  and  every  act  of  the  individ- 
uals concerned  r^erring  to  the  unlawful  en- 
terprise, wherever  evidence  thereof  could  be 
procured,  was  presented  to  the  Jury.  Tt» 
record  of  correspondence  kept  In  the  office 
of  J.  J.  McNamara,  tbe  secretary-treasurer 
of  tbe  Intematifflial  assodaUon,  was  obtain- 
ed and  was  also  produced  In  evidence.  This 
was  correspondence  passing  between  the  of- 
Qce  of  McNamara  and  various  persons  con- 
cerned In  tbe  unlawful  depredations  under- 
taken by  the  executive  board  of  the  associa- 
tion, and  it  came  and  went  to  different  cities 
scattered  over  the  United  States.  The  work 
of  destruction  of  structures  erected  by  opra> 
shop  contractors  in  the  east  was  well  under 
way  before  Clancy's  appeal  for  help  in  Cali- 
fornia was  received  and  heeded.  As  a  result 
of  tbat  appeal,  J.  B.  McNamara  came  west 
on  his  mission  of  destruction.  Plainly,  from 
the  sketch  we  have  made  of  the  evidence.  It 
was  made  to  appear  by  overwhelming  proof 
that  a  conspiracy  was  organized  and  tbe 
work  thereof  prosecuted  to  the  end  that  at 
every  place  in  the  United  States  where  the 
open-Shop  was  in  force  it  was  planned  to 
use  the  weapon  of  nitroglycerin  or  dynamite 
to  intimidate  those  opposed  to  tbe  demand 
of  the  executive  board  of  tlie  International 
Association.  Tbe  evidence  showed  that  this 
conspiracy,  so  gigantic  In  Its  scop^  was  a 
continuing  one;  tbat  Is,  the  only  limit  to 
its  llfft  seemed  to  be  tbe  exhaustion  of  the 
means  available  to  the  executive  board,  or 
the  sulHnis^on  of  the  employers  ct  non-union 
lalxir.   And  we  think  tbat  connaAl  fbr  appel- 
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Iftnt  fails  to  apprehend  the  effect  of  the  evi- 
dence to  estabUab  the  coudusloDS  Just  sug- 
gested, when  he  refers  to  the  destructive 
work  done  In  the  Qaat  as  work  done  in  the 
"Eastern  conspiracy."  The  distinction  so 
songht  to  be  impressed,  and  which  we  can- 
not allow,  is  made  for  the  pnrpose  of  giving 
weight  to  the  argnmrat  found  In  the  brief 
of  appellant  that  the  appellant  Schmidt,  not 
being  a  party  to  the  lawless  acts  committed 
In  the  East,  was  prejudiced  because  of  evi- 
dence being  Introduced  with  reference  to 
such  acts.  Ckincedlng  the  correctness  of  his 
premise,  we  might  well  adopt  the  appellant's 
conclusion.  But  the  basis  for  the  argument 
is  lacking  in  the  proof. 

[6]  It  Is  a  fundamental  rule  ItHig  settled  by 
decisions  that  itk  proving  a  conspiracy  It  is 
not  necessary  that  proof  be  made  that  the 
parties  met  and  actually  agreed  to  undertake 
the  performance  of  the  unlawful  act,  and 
that  a  conspiracy  may  be  shown  by  proof  of 
facts  and  circumstances  sufficient  to  satisfy 
tha  Jary  of  the  existence  of  the  conspiracy, 
leaving  the  weight  and  sufficiency  of  the  evi- 
dence to  the  triers  of  the  questions  of  fact. 
People  V.  D<mnolly,  143  CaL  3Si,  77  Pac.  177 ; 
People  V.  Lawrence,  143  Oal.  148,  76  Pac 
S03,  66  U  R  A.  193 :  People  v.  Eldridge,  147 
CaL  782,  82  Pac.  442.  It  is  not  denied  that, 
after  a  conspiracy  has  been  established  and 
it  has  been  eetabUahed  that  a  person  la  con- 
nected therewith  aa  a  conspirator,  the  latter 
may  be  prosecuted  as  for  complicity  in  any 
unlawful  act  thereafter  committed  by  any  of 
the  conspirators  which  Is  within  the  scope 
ot  the  general  dedgo  or  i^n.  People  v.  OI- 
sen,  80  CaL  122,  2S  Pas.  126.  "Where  sev- 
eral pardea  conspire  or  comUne  together  to 
commit  any  unlawful  act,  ea<^  Is  criminally 
responsible  tor  the  acts  of  bis  associates  or 
omfederates  committed  In  furtherance  of  any 
prosecution  of  the  common  design  for  which 
they  oomblnew  *  •  •  jjatdi  is  responsible 
for  everything  done  by  his  confederates, 
wbidti  follows  Incidentally  In  tbe  execution 
of  the  common  design  as  one  ot  its  probable 
and  natural  consequences,  even  though  it 
was  not  Intended  as  a  part"  of  the  common 
design  for  which  they  combined.  People  v. 
Kauinnan,  1S2  OaL  381,  S2  Pac.  801;  People 
r.  Greeks,  170  CaL  S69,  149  Pac.  821 ;  The 
AnarchlsU'  Case,  122  IlL  1,  12  N.  E.  865,  IT 
N.  B.  898.  3  Am.  St  B^.  320.  In  People  v. 
Collins,  64  OaL  293,  30  Paa  847,  our  Supreme 
Ocmrt  aayst 

"The  law  hdds  each  party  to  it  (tho  coaspir- 
aey)  responsible  for  the  acts  of  eacli  cococgpir- 
ator  done  in  pursuance  and  furtherance  of  the 
commoD  desi^,  which  extends  to  the  consequenc- 
es which  might  reasmably  be  expected  to  flow 
from  carrying  Into  efCect  the  unlawful  combina- 
tion.'* 

And  again: 

"Evidence  of  the  statements  of  a  coconspira- 
tor, inaUe  during  the  life  of  the  conspiracy,  are 
admisslbh:  against  the  other  conspirator."  Peo- 
ple V.  Oldham,  lU  CaL  648,  44  Pac.  812. 


An  examination  of  tlie  decision  In  the 
case  of  Ryan  v.  United  States,  decided  by  the 
Circuit  Court  of  Appeals  and  reported  In  216 
Fed.  at  page  13,  132  C.  0.  A.  257,  shows  that 
a  number  of  persons,  30  In  all,  they  being 
connected  with  the  same  association  herein- 
before referred  to,  were  Indicted  for  a  con- 
spiracy to  coDunit  the  crime  of  transporting 
dynamite  and  nitroglycerin  in  interstate 
commerce  in  passenger  trains ;  the  facts  of 
the  case  referring  to  the  same  occurrences 
and  the  same  conspiracy  as  the  prosecution 
here  made  proof  of.  It  seems  that  practical- 
ly the  same  testimony  as  to  the  various  ex- 
plosions produced,  the  means  employed,  the 
correspondence  had,  together  with  conversa- 
tions between  the  participants  in  those 
crimes,  were  all  offered  and  rec^ved  in  evi- 
dence. The  court  there  declared  that  sudi 
evidence  was  competent,  in  that  a  continuing 
conspiracy  was  charged.  If  the  evidence  was 
admissible  there  to  show  a  contlntilng  con- 
spiracy as  chai^^,  it  may  with  as  much  pro- 
priety here  be  said  that  the  evidence  did 
establish  that  the  conspiracy  was  of  that  na- 
ture. 

[I]  Being  of  that  nature,  it  was  pnrpet  to 
show,  as  the  court  there  held,  all  of  the  acts, 
declarations,  and  correspondence  had  by  the 
per8<His  concerned  which  referred  to  the 
mcane  and  meOiods  employed  and  to  be  em- 
ployed in  the  furtherance  of  the  oomnum  de- 
sign. It  matters  not,  il  the  evidence  ia  suf- 
fldrait  to  show  such  later  connection,  that 
Schmidt,  the  appellant  here,  fOr  the  first 
time  took  an  active  part  In  furnishing  aid 
to  the  conspirators  to  effect  their  objects  a 
considerable  time  after  the  Eastern  explo- 
sions had  been  produced.  The  proof  of  all 
0^  the  matters  first  adverted  to  was  essential 
to  show  the  ^stence  of  the  conspiracy  and 
to  define  Its  nature  and  scope.  The  necessity 
of  showing  appellant's  connection  with  the 
conspiracy  was  a  distinct  and  s^arato  mat- 
ter fbr  proof.  This  requisite  of  the  law  we 
think  was  sufficiently  covered  in  the  Instruc- 
tions of  the  court,  and  the  Jury  wan  fairly 
advised  of  the  subjects  to  which  the  different 
varieties  of  evidence  were  properly  ap- 
plicable. 

[10]  For  the  reasons  we  have  stated,  valid- 
ity cannot  be  granted  to  any  one  of  the  ex- 
ceptions taken  because  of  the  Introduction 
of  declarations  of  any  of  the  conspirators 
made  after  any  particular  of  the  explosions 
had  been  caused,  as  being  declarations  inad- 
missible because  made  subsequent  to  the 
completion  or  aecouipltshiuent  of  the  object 
of  the  conspiracy.  The  conspiracy  was  still 
alive  and  in  effect,  and  the  ultimate  results 
had  not  been  attained,  when  J.  B.  McNamara 
came  to  the  state  of  California  for  the  pur- 
pose of  assisting  in  the  work.  We  have  be- 
fore sketched  briefly  tbe  salient  features  of 
the  testimony  showing  that  Schmidt,  upon 
McNamara's  arrival  In  San  Francisco,  took 
an  active  part  In  securing  dynamite  for  Uc- 
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Namara'B  use.  All  of  the  appellant's  acts  in 
tbftt  connection  were  performed  aa  secretly 
aa  possible,  under  assumed  names,  and  with 
every  indication  of  appellant's  complete  and 
active  coHjperotlon  and  sympathy  with  the 
work  of  destruction  theretofore  done,  then 
being  planned,  and  which  was  thereafter 
executed.  Schmidt,  the  appellant,  immediate- 
ly l)efore  the  Times  explosion,  had  been  In 
the  city  of  Los  Angeles  aiding  In  the  attempt 
to  close  the  open  shops.  That  be  knew  for 
what  purpose  the  dj'namlte  was  to  be  used 
Is  indicated  when  ba  said  to  a  witness  who 
testified  In  tbe  case,  in  the  summer  of  1910, 
that: 

"They  (in  Los  Angeles)  won't  give  a  anion 
man  no  chonce  down  there  at  all.  It  is  a  tegu- 
isr  Otis  town  tbcy  are  runnioK.  There  is  some- 
thing going  to  happen  to  lilin  pretty  soon." 

And  immediately  after  the  Times  explosion 
Schmidt  was  not  to  be  found  and  was  not 
found  until  a  long  time  thereafter,  when  he 
was  discovered  living  at  the  house  of  Emma 
Goldman  in  New  Tork,  a  portion  of  the  time, 
under  an  assumed  name.  The  length  of  this 
opinion  would  be  extended  to  a  greater  limit 
than  Is  warranted,  were  we  to  attempt  to  dis- 
cuss In  detail  the  testimony  as  it  is  shown 
In  tbe  S,000  pages  of  the  reporter's  transcript 
While  there  may  be  portions  of  the  testimony 
received  which  In  a  detached  way  could 
properly  have  been  excluded,  the  weight  of 
the  evidence  was  so  overwhelming  la  its 
proof  of  the  conspiracy  and  its  objects  as  to 
enforce  the  coniduslon  that  the  defendant 
in  tbe  light  secured  to  him  under  the  Con- 
stitution did  not  suffer  substantial  prejudice^ 

[11]  Rather  unusual  stress  Is  laid  In  sup- 
port of  the  claim  for  error  in  allowing  one 
particular  bit  of  evidence  to  come  In.  Sever- 
al months  after  the  explosion  which  occurred 
at  the  Times  building,  a  suit  case  was  found 
in  the  checking  room  at  a  ferry  station  In 
San  Francisco.  The  suit  case  was  identified 
by  a  Mrs.  IngersoU  as  being  one  which  she 
had  seen  In  the  possession  of  J.  B.  Mc- 
Namara  before  the  Ist  of  October.  The  suit 
case  carried  a  check  label,  and  upon  being 
opened  was  found  to  contain  an  alarm  clock, 
a  coil  of  black  fuse,  some  blasting  caps,  a 
brass  plate,  some  brass  bars  with  screws, 
and  copies  of  San  Francisco  newspapers  dat- 
ed October  1st.  The  newspapers  contained 
accounts  of  the  destruction  of  the  Times 
building.  These  articles  were  all  exhibited 
to  the  jury.  We  think  the  evidence  was  com- 
petent The  clock  and  brass  pieces  were  of  a 
similar  kind  to  those  used  by  the  McNamaraa 
in  tbe  manufacture  of  their  infernal  ma- 
chines. As  proof  of  the  fact-  that  an  ex- 
plosion had  been  produced  as  "bargained 
for,"  J.  J.  McNamara,  the  secretary-treasurer 
of  the  association,  bad  always  required  his 
men  to  produce  newspaper  accounts  showing 
that  they  had  performed  their  work  success- 
fully. In  a  circumstantial  way,  these  articles 
were  all  evidence  tending  to  show  the  eze- 


cutloo  of  the  work  of  the  conspirators  and  to 
show  J.  B.  McNamara's  connection  therewitht 
and  incidentally  the  connection  of  Schmidt 
with  the  same  enterprise.  The  introductloji 
of  similar  evidence  was  approved  in  The 
Anarchists'  Case,  supra. 

The  gravity  of  the  offense  and  the  serious 
consequences  which  it  has  entailed  to  this 
appellant  Is  justification  to  counsel  for  hav- 
ing presented  the  very  extrasive  argument 
which  Is  found  In  the  three  volumes  of  ap- 
pellant's briefs.  Careful  consideration  has 
been  given  to  each  of  the  contentions  therein 
set  forth,  the  chief  of  which  are  made  the 
subject  of  the  foregoing  discussion.  Other 
matters  urged  as  constituting  error,  such  as 
alleged  misconduct  of  the  trial  judge  and  the 
argument  affecting  the  action  of  the  court  In 
giving  or  refusing  to  give  certain  of  the  in- 
structions, we  find  without  merit  We  are 
satisfied  that  the  defendant  received  a  fair 
trial  and  that  his  couvic^on  sbould  be  ans* 
talned. 

The  judgment  and  onLer  are  afflrmcft 
We  concur:  CONREX.P.  J.;  SHAW,  J. 


m  Csl.  App.  44S) 
PEOPLE)  T.  MARINO.    (Cr.  666.) 

(IMstrict  Court  irf  Appeal,  First  District,  Cal- 
ifornia.  April  17.  1917.  Rdiearing  Denied 
by  Supreme  Court  June  14,  1917.) 

1.  Cbiuinal  Law  «=>371(fl)  —  Statdtobt 
Rape— Evidence  or  Otueb  Acts. 

In  a  prosecution  of  a  father  for  rape  up<Ri 
his  17  year  old  daughter,  evidence  of  prior  acts 
of  intercourse  was  admissible  in  support  of  the 
charge  upon  which  defendant  was  being  tried 
upon  tbe  theory  that  it  tended  to  show  the  lewd 
and  lascivious  tendencies  and  dispositioa  of  tbe 
prosecutrix  and  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  830,  831.] 

2.  Criminai.  Law  4=9370— STATuronfr  Rafb 
— Pbeonanct. 

In  a  prosecution  of  a  father  for  rape  upon 
bis  17  year  old  daughter,  evidence  that  prosecu- 
trix when  14  years  old  became  pregnant  from 
an  act  of  sexual  intercourse  with  her  father, 
and  when  she  informed  him  of  the  interruption 
of  her  menstrual  periods  tbat  he  stated  that  he 
knew  what  was  uie  matter  with  her— tbat  she 
was  in  the  family  way— and  that  he  took  her  to 
a  doctor,  who  performed  an  abortion,  was  rele- 
vant for  the  purpose  showing  that  the  defend- 
ant's conduct  when  informed  of  interruption  of 
daughter's  menstrual  periods  was  tantamount  to 
an  admisfflon  tliat  he  knew  she  was  pregnant, 
and  that  he  was  the  cause  tbere(£ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  82S-82!>.] 

3.  Criminal  Law  «=3829(3)  — "Rape"  — Re- 
fusal OF  Instruction- Habiojess  Bbbo^ 
"Sexual  Intebcoubsb." 

Wbile  refusal  of  a  requested  instruction  to 
the  effect  that  there  could  be  no  conviction  un- 
less the  evidence  showed  to  a  moral  certain^ 
that  defendant  had  penetrated  sexual  organs  ot 
prosecutrix  was  improper,  it  caused  no  detri- 
ment to  defendant  where  tbe  court  In  tbe  charge 
given,  in  substantial  accord  with  Pou  Code,  | 
201,  defined  the  crime  of  rape  to  be  "an  act 
of  sexual  intercourse  accomplished  with  a  female 
not  the  wife  at  the  defendant  when  the  female  is 
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Appeal  from  Superior  Court,  Santa  Clara 
Obontr ;  W.  A.  Beasly,  Judge. 

Vltale  Marino  was  convicted  of  rape,  and 
be  appeals.    Judgment  and  order  appealed 

from  aOirraed. 

W.  H.  Tully,  of  San  Jose,  for  appellant 
D.  S.  Webb,  Atty.  Gen.,  John  H.  Rlordau, 
Deputy  Atty.  Gen.,  and  Arthur  M.  Free,  Dlst. 
Atty..  and  Archer  Bowden,  Deputy  Dlst 
Atty^  botb  of  San  Jose,  tat  the  People. 

I^NNON,  P.  J.  Upon  this  appeal  from  a 
jnderaent  of  Onal  conviction  after  a  verdict 
flnding  the  defendant  guilty  of  the  crime  of 
rape  upon  his  17  year  old  daughter,  the  suffl- 
dency  of  the  evidence  to  support  the  verdict 
Is  not  challenged.  A  reversal  of  the  Judg- 
ment Is  urged  because  of  the  ruling  of  the 
trial  court  which,  over  the  objection  of  the 
defaidant  permitted  the  prosecutrix  to  tes- 
tify In  BUtwtance  that  when  she  wus  about 
14  years  at  age  she  became  pregnant  as 
tbe  result  ot  an  act  of  sexnal  Intercourse 
with  her  fftther.  Uptm  that  occasion  she 
told  her  father,  the  defendant,  that  "she  did 
BOt  get  her  monthlies."  The  defendant  re- 
plied, *•!  know  wnatfs  the  matter  with  you— 
yon  are  in  the  fkmlly  way.'*  The  defendant 
then  left  the  honse,  and  two  or  three  hours 
later  retimied,  whereupon  he  said  to  the 
proaeentrix,  "Dreaa  np  and  I  will  take  you 
to  a  place  where  you  will  get  over  ^mt  you 
lave."  Defimdant  took  the  prosecntrlx  to 
the  iKnne  of  a  Mr.  Glbaon,  and  while  there 
tdd  her  In  Italian  to  "teU  Dr.  Gibson"  that 
she  was  *in  a  fiamlly  way."  She  so  told 
OibacHt.  who  replied  tlut  he  could  help  her, 
but  that  he  "oould  not  do  it  for  nothing." 
Whereupon  the  defendant  promised  to  pay 
Gibson  the  sum  of  $S0.  At  this  pr-!nt  in  the 
testimony  of  the  prosecutrix  the  trial  court 
SDStalned  an  objection  to  a  queatifm  which 
sought  to  elicit  what  Gibson  did  to  her,  but 
permitted  lier  to  say  that  she  remained  alone 
irith  Gibson  for  three  or  fbur  hours,  after 
whldi  she  war  taken  "to  some  place  to  get 
vdl,**  where  she  remained  '*very  HI"  for 
about  a  week.  Ihe  defendant  called  there  to 
see  her  in  the  evenii^  of  the  day  that  die  left 
Olbstm's  house,  and  said  to  her,  "How  are 
you?  Are  yon  better7' 

[1, 2]  We  see  no  error  in  die  ruling  com- 
plained  of  whldi  permitted  the  above  narrat- 
ed facts  to  go  in  evidmce.  The  act  ot  sexnal 
Intercourse  referred  to  ther^  was  4»ie  of 
a  series  of  sudi  acts  which  the  prosecutrix 
testUed  had  been  committed  with  her  by  the 
defendant  from  the  time  that  ahe  was  14 
years  of  age.  Under  the  settled  rule  in  this 
state  the  evidence  of  those  prior  acts  was  ad- 
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nUsslble  In  support  ot  the  charge  upon  which 
the  defendant  was  being  tried  upon  the 
theory  that  It  tended  to  show  the  lewd  and 
lasclvlons  tendencies  and  disposition  of  the 
prosecutrix  and  defendant  People  v.  Castro, 
133  Cal.  11,  65  Pac.  13.  It  is  conceded  tbot  if 
the  pregnancy  of  the  prosecutrix  and  the 
abortion  to  which  she  testided  had  resulted 
from  the  act  of  intercourse  which  constituted 
the  basis  of  the  charge  for  which  the  de- 
fendant was  convicted,  proof  thereof  would 
be  proper  and  pertinent  for  the  purpose  of 
establishing  the  corpus  delicti.  People  v, 
Tarhox,  116  Cal.  67. 46  Pac.  896.  While  in  tbe 
case  of  People  v.  Soto,  11  Cal.  App.  431.  105 
Pac.  420,  the  court  said :  "So  far  as  we 
are  aware"  It  has  never  been  held  tiiat  proof 
of  the  pregnancy  of  the  prosecutrix  under 
the  age  of  consent  Is  admissible  except  for 
the  purpose  of  establishing  the  corpus  delicti 
of  the  charge,  on  the  other  hand  we  know 
of  no  authority — and  none  has  been  cited 
to  us — which  holds  that  such  proof  of  preg- 
nancy, and  evidence  of  an  abortion  performed 
upon  the  prosecutrix,  as  the  result  of  one 
of  4  series  of  prior  acts  of  sexual  Intercourse, 
are  not  admissible  as  tending  to  show  the 
commission  of  that  act.  However  that  may 
be,  the-  record  shows  that  the  proof  pertain- 
ing to  the  pregnancy  (MT  the  prosecutrix  fol- 
lowing tbe  particular  prior  act  In  question, 
and  the  abortion  performed  upon  her,  was 
proffered  and  received  primarily  for  the 
purpose  .of  showing  that  the  defendant's 
conduct  when  informed  by  his  daughter  of 
the  Interruptlm  of  her  menstrual  periods 
was  ta\itamonnt  to  an  admission  that  he 
knew  she  vras  pregnant,  and  that  he  was 
the  cause  thereof.  Such  we  think  ms  tbe 
fair  inferrace  to  be  drawn  from  such  testi- 
mony, and  consequently  fbr  that  purpose, 
if  tor  no  other,  it  was  admlsdUe.  fHie  ftict 
that  it  also  tended  to  diow  the  commissitm 
of  two  separate.  Independent  and  outlawed 
crimes  did  not  render  it  Incompetent  as  evi- 
dence fbr  the  purpose  tor  which  it  was  of- 
fered. Bdng  one  of  a  series  of  prior  acta 
ot  sexual  Intercourse,  the  remoteness  of  the 
partlcnlar  act  under  discussion  and  of  the 
ln<ddental  pregnancy  and  abortion  from  the 
time  ot  the  commisdon  of  the  particular  act 
forming  the  basis  of  tbe  charge  on  trial  may 
have  lessened  the  weight  of  such  evidence, 
but  did  not  destroy  its  relevadby. 

[3]  The  trial  ctnrt  refused  a  requested  In- 
struction to  the  effect  that  proof  of  penetra- 
tion, however  sll^t,  was  essential  to  the 
crime  of  rape,  and  that  therefore  the  defend- 
ant should  not  be  convicted  unless  It  could 
be  said,  after  a  consideration  of  all  of  tbe 
evidence,  to  a  moral  certainty,  etc.,  that  tbe 
defendant  had  penetrated  the  sexnal  organs 
of  the  prosecutrix.  While  this  Instruction 
correctly  stated  the  law,  and  should  not  per- 
haps have  been  r^sed,  nevertheless  the  fail- 
ure to  give  it  caused  no  detriment  to  the 
defendant  fbr  the  reason  that  the  trial  court 
in  its  diarge,  in  substantial  accord  with  the 


Older  tbe  age  of  18^ ;  the  phrase  "sexual  inter- 
anrse"  as  ccHnmoidy  nnderatood  imidylng  actual 
peDttration. 

[Ed.  Kote.— Fbr  other  cases,  see  Criminal 
Uw,  Cent  Dig.  |  2011. 

For  other  definitions,  see  Words  and  Phrases, 
FInt  and  Second  Series,  Sexual  Intereonrse; 
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language  of  the  statute  (Pen.  Code,  S  261), 
defined  the  crime  of  rape  to  be  "an  act  of 
sexual  Intercoarse,  accomplished  with  a  fe- 
male not  the  wife  of  the  [defendant]  •  •  • 
where  the  female  Is  under  the  age  ot 
eighteen."  The  phrase  "sexual  Intercourse,'* 
ns  employed  in  this  defiDltlon  of  rape,  is 
commonly  understood,  we  think,  to  imply  an 
actual  penetration.  This  being  so,  it  is  evi- 
dent that  the  charge  of  the  court  considered 
03  a  whole  in  eCTect  required  the  Jury  to 
find  the  fact  of  penetration  before  they  oonld 
find  the  defendant  guilty. 

The  Judgment  and  order  appealed  from  are 
nffirmed. 

We  concur:  RICHARDS,  J.;  KEBRI- 
OAN,  J. 

(84  Or.  460} 

STATE  ei  rel.  WITHTCOMBE.  Governor,  v. 
STANNARD,  County  Clerk,  et  al. 

(Supreme  Court  of  Oregon.  June  6,  1017.) 

1.  MAKOAirrs  ^=sl47  —  Capacitt  or  Gov- 
ERNOB  TO  Sue— Constitution. 

Under  Const,  art.  6,  S  10,  declaring  that  the 
Governor  shall  take  care  that  the  laws  shall  be 
faithfully  executed,  the  Governor  of  the  state 
has  the  right  to  bring  mandamus  to  compel  the 
county  clerk  of  a  coun^,  tlie  sheriff,  the  county 
judge,  and  others  to  perform  the  duties  imposed 
upon  tfaem  by  law  in  regard  to  the  calling  and 
holding  of  elections,  and,  in  particular,  in  re- 
spect to  a  special  election. 

[Ed.  Note.— I>V>r  other  eases,  see  Uandamns, 
Cent.  Dig.  I  288J 

2.  MANOAUUB  ®=3l43<l)  —  PBIHATDSITT  OF 

Pboceeoino— CoMPiixxira  Acnoir  bt  Euco- 

TION  OfTICIALS.  * 
The  Governor  could  bring  mandamus  to  com- 
pel the  county  clerk  of  a  county,  the  sheriff,  and 
other  officers  to  perform  the  duties  imposed  upon 
them  by  law  in  regard  to  the  calling  and  hold- 
ing of  election  before  the  time  had  arrived  on 
which  the  postftig  of  notices  and  other  pre- 
requisites to  the  election  are  required  to  be  done, 
the  officials  having  absolutely  refused  to  take 
steps  toward  holding  the  election,  and  declared 
their  intention  not  to  do  so,  since,  though  ordi- 
narily mandamus  will  not  lie  to  compel  the  per- 
formance of  an  act  until  the  time  for  doing  the 
net  has  arrived,  where  a  refusal  to  perform  has 
occurred,  and  where  it  seems  probable  that  the 
act  will  not  be  performed  within  the  time  re- 
quired, mandamus  will  lie,  and  a  proceeding 
brought  upon  the  strength  of  the  refusal  is  not 
premature. 

[Ed.  Note.— For  other  cases,  see  Handamns, 

Cent.  Dig.  H  282-284.] 

Burnett,  J.,  dibaaiting. 

In  Bane  Mandamus  by  the  State  of  Ore- 
gon, on  the  relation  of  James  Wlthycombe, 
Governor,  against  J.  R.  Stannard,  County 
Clerk  of  Curry  County,  and  others.  Demur* 
rer  to  the  writ  overruled. 

Geo.  M.  Brown,  Atty.  Gen.,  and  I.  H.  Van 
Winkle,  Asst  Atty.  Gen.,  for  petitioner.  S. 
M.  Endicott  and  W.  C.  Wluslow,  both  of 
SaJem,  for  defendants. 

McBRIDB,  C.  J.  This  Is  a  proceeding  In 
mandamus  to  compel  the  defendants  to  per- 


form the  duties  Imposed  upon  them  by  law 
in  regard  to  the  calling  and  holding  of  elec- 
tions, and  in  particular  in  respect  to  the  spe- 
cial election  to  be  held  throughout  the  state 
of  Oregon  on  June  4, 1917.  It  is  alleged  that 
t.he  defendants,,  who  are  the  county  commis- 
sioners, connty  Judge,  clerk,  and  the  sheriff 
of  Curry  county,  refuse  to  take  steps  re- 
quired by  law  or  to  give  the  notices  neces- 
sary in  respect  to  such  special  election,  and 
declare  that  they  will  not  take  the  steps  re- 
quired by  law  to  hold  such  election.  To  this 
writ  a  demurrer  la  filed  stating  two  gronnds : 
(1)  That  the  relator  has  not  the  legal  capaci- 
ty to  sue:  and  <2)  that  the  writ  does  not 
state  facts  sufficient  to  oonstltnte  a  cause  of 
action. 

As  to  the  first  ground,  it  may  be  said,  in 
brief,  that  by  section  10  of  article  6  of  the 
Constitution  It  is  declared  that  the  Govern- 
or shall  take  care  that  the  laws  shall  be 
faithfully  executed. 

[1]  Where  a  public  official  (barged  with  a 
duty  to  the  whole  state,  as  in  this  case,  re- 
fuses to  execute  the  law  and  to  perform  his 
duty  in  that  r^rd.  we  think  the  Governor 
Is  acting  only  in  obedience  to  this  require- 
ment of  the  Constitution  In  appealing  to  the 
court  to  compel  that  official  to  perform  such 
legal  duty. 

[21  It  is  also  alleged  that  this  proceeding 
is  premature,  and  that  mandamus  will  not 
lie  until  the  time  has  arrived  upon  whidi 
the  posting  of  notices  and  other  prerequisites 
to  an  election  are  required  to  be  done.  Up- 
on tbls  theory  the  relator  would  be  comi>el- 
led  to  wait  until  the  last  minute  of  the  last 
hour  within  which  the  act  might  be  done, 
and  after  that  time  bad  expired,  before  he 
could  bring  a  proceeding  to  compel  the  act 
to  be  performed.  A  proceeding  to  compel 
performance  of  an  act  after  the  time  for 
such  performance  has  expired  would  be  fn- 
tile,  and  would  result  In  a  condition  wherein 
there  would  be  no  adequate  remedy  against 
a  grave  public  wrong.  The  law  does  not  con- 
template any  sndi  absurdity;  and  according- 
ly it  has  been  bdd  that  while  ordinarily 
mandamus  wUl  not  lie  to  comp^  the  perform- 
ance of  an  act  until  tbe  time  for  doing  tbe 
act  has  arrived,  yet  where  a  refusal  to  per- 
fbrm  tbe  act  haa  occarred,  and  where  it 
seems  probable  that  tbe  act  will  not  be  per- 
formed within  Uie  time  required,  mandamus 
will  lie,  and  a  proceeding  brought  upon  the 
strength  of  sndi  refusal  Is  not  premature. 
State  ex  reL  Railroad  Compdny,  85  Kan- 
649.  118  Pac  872;  Attorn^  General  v.  Bos- 
ton, 123  Mass.  460;  People  a  rel.  v.  Smith, 
152  App.  Dlv.  514,  137  N.  Y.  Supp.  887.  The 
latter  case  was  one  of  mandamus  to  compel 
the  board  of  elections  to  file  certain  certifi- 
cates of  nomination,  wherein  the  court  says : 
"The  dnty  devolved  upon  the  board  of  elections 
is  to  nle  certiticates  of  nomination  which  are  in 
conformity  to  the  provisions  of  the  last  valid 
statute  relating  thereto,  if  any  such  exists.  No 
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express  demand  to  file  any  particular  certificate 
has  been  made  upon  defendants.  There  fans  been 
no  express  refu&al  to  do  so.  Granting  tbat  de- 
fendants' dut;  is  a  public  one,  and  that  omiraion 
to  perform  such  dut;  is  equivalent  to  a  refusal 
to  perform.  •  •  •  it  may  he  urged  that  as 
ret  the  defendants  have  not  omitted  to  perform, 
for  the  time  fixed  ivithin  which  performance  may 
be  had  has  not  yet  expired.  •  •  •  But  al- 
though evidence  is  lacking  of  an  express  refus- 
al to  perform  a  particular  act.  we  think  that  it 
may  justly  be  inferred  that  defendants  will  re- 
fuse to  file  any  certificate  except  one  which  shall 
comply  with  the  reouirementH  of  the  statute 
above  referred  to.  *  •  •  Where  delay  in 
reaching  such  determination  wiil  result  in  de- 
priving one  of  an  efficient  remedy  if  the  deter- 
minatioD  is  erroneous,  either  the  presumption 
above  referred  to  should  prevail,  or  the  person 
chanced  with  the  performance  of  the  duty  should 
seasonably  announce  his  determination  respect- 
ing his  future  action  in  terms  admitting  of  no 
mistake  or  misunderstanding." 

The  case  above  cited  is  not  so  strong  as 
the  case  at  bar,  because  here  the  defendants 
absolotely  refused  to  talte  steps  toward  hold- 
ing the  election,  and  declared  their  Inten- 
tion not  to  do  so.  The  statutes  under  which 
tboM  decisions  were  rendered  are  similar  to 
our  own,  and  the  (pinions  seem  to  be  based 
upon  sound  common  sense. 

ThB  followbig  cases  are  dted  as  holding 
a  contrary  view,  and  while  some  of  them, 
upon  a  cursory  examination,  would  appear 
to  be  in  point,  yet.  when  thoroughly  analyzed, 
Dooe  of  them  are  applied  to  circumstances 
exactly  Identical  to  those  In  the  case  at  bar. 

The  first  case  is  Commissioners  of  Lake 
County  T.  State,  24  Fla.  263,  4  South.  795. 
In  this  case  there  was  no  allegation  In  the 
complaint  tbat  the  commissioners  had  refused 
to  call  tbe  election.  It  was  only  alleged  tbat 
tbey  did  not  Intend  to  and  would  not  perform 
that  du^.  The  court  held  that  tUs  was  not 
a  soffident  allegatloD  to  call  Into  effect  the 
power  of  mandamus,  ^e  other  Florida 
Quea  are  to  the  same  effect 

Lee  T.  Tiaylor.  107  Oa.  302.  33  S.  E.  408. 
merely  ticHAs  tbat  mandamus  will  not  lie  to 
compel  a  tax  «dleoCor  to  pay  over  tax  moneys 
to  an  outgoing  treasurer  so  tbat  sudi  treas- 
urer can  get  a  commission.  It  seems  to 
have  no  relation  whatever  to  tbe  case  at 
bar. 

In  Gonnley  t.  Day.  114  lU.  185,  28  N.  E. 
693,  tbere  does  not  appear  to  have  been  any 
refusal  on  tbe  part  of  tbe  clerk  to  post  the 
ot^es  of  an  ordinance,  ^e  court  also 
held  on  tbe  merits^  that  the  petitioner  was 
not  entitled  to  the  retl^  sou^t.  The  case 
Is  not  In  point. 

The  case  of  Peoi^e  t.  Quinn,  143  111.  App. 
123,  was  a  mandamus  proceeding  by  the  dty 
treasurer  to  compel  tbe  comptroller  to 
pay  over  to  tbe  relator  moneys  received  by 
radk  comptroller  from  day  to  day  as  they 
were  collected.  It  was  hdd  that  mandamus 
does  not  lie  to  direct  the  performance  of  an 
act  until  a  default,  tbat  the  defendant  was 
entitled  to  a  reasonable  time  within  which 
to  pay  over  the  mone^  he  held,  and  tbat  If 
be  held  it  beyond  sucb  time  mandamus  would 


lie.  In  tbat  case  it  Is  apparent  tbat  no 
swlons  mischief  would  have  resulted  had  tbe 
issuance  of  a  writ  been  delayed  until  after 
refusal  to  comply,  while  in  the  case  at  bar 
it  Is  plain  tbat  delay  In  the  Issuance  of  tbe 
writ  until  the  time  prescribed  by  law  for  the 
connty  court  of  Curry  county  to  perform  its 
duty  would  render  any  proceeding  entirely 
futile,  and  might  result  in  defeating  the 
will  of  tbe  people  of  the  whole  state  as  to 
important  measures  to  be  submitted  at  the 
ensuing  spedal  election. 

The  case  of  State  ex  reL  Cook  v.  Houser, 
122  Wis.  634.  100  N.  W.  964,  grew  out  of  a 
political  controversy  as  to  whether  the  La 
Follette  or  antl  La  Follette  delates  should 
be  placed  on  the  ballot  as  tbe  genuine  Be- 
publlcan  delegates.  Tbe  court  held  that, 
as  tbe  time  for  pladng  the  names  of  the 
candidates  upon  the  official  ballot  bad  not 
arrived,  the  proceeding  was  premature.  Nev- 
ertheless they  went  into  the  qnesHon  upon 
its  merits  In  en  <^lnlon  wbid),  owing  to 
Its  learned  length,  it  Is  Imposdble  to  epito- 
mize here.  In  said  case,  as  In  a  esse  In  Wis- 
consin, hereafter  to  be  noted,  we  find  the 
court  practically  conceding  Oiat  tbere  may 
be/'q>edal  drcnmstances"  In  whldi  courts 
will  depart  from  the  general  mle  that  manda- 
mus will  not  lie  to  compel  the  performance 
of  an  act  until  the  duty  to  perform  It  is 
due. 

Ex  parte  Cutting,  94  IT.  S.  14.  24  L.  Bd.  49, 
was  mandamus  to  compel  the  court  to  allow 
an  appeal.  Held,  that  the  petition  must 
show  that  the  petitioner  has  a  dear  right 
to  an  appeal,  which  baa  been  refused  him, 
and  that  It  was  not  shown  In  that  particular 
case.  The  case  is  not  in  point. 

State  ex  rel.  v.  Hunter.  Ill  Wis.  682.  87 
N.  W.  4S5,  was  a  mandamus  proceeding  to 
compel  a  dty  treasurer  to  set  a^de  certain 
monej^  as  school  funds,  wherein  It  was  bdd 
that  tbe  funds  had  not  yet  come  Into  bis 
hands  and  might  never  come  there,  and  that 
the  application  was  premature.  In  the 
course  of  the  opinion  it  is  said  that  manda- 
mus will  not  lie  to  compel  the  performancn 
of  an  act  not  yet  due  by  a  public  officer  be 
cause  of  a  mere  threat  by  blm  that  be  wiil 
not  perform  It 

The  court  admits  that  this  Is  contrary  to 
the  ruling  In  Attorney  General  v.  6ost<Hi.  123 
Mass.  460,  and  ndds  very  signlficanlly: 

"Extreme  cases  may,  perhaps,  arise  demand- 
ing the  use  of  mandamus  to  control  the  perform- 
ance of  prospective  duties ;  but  this  is  certain- 
ly not  such  a  case." 

•  It  appears  to  us  that  tbe  ease  at  bar  Is  Just 
such  an  "extreme  case."  Here  ttiere  rests 
upon  the  county  court  of  Curry  county  an 
Important  duty,  whldi  l^  ttadr  general  de- 
murrer they  admit  they  have  been  I'equested 
to  perform,  and  refuse  to  perfwm  and  will 
not  perform ;  and  this,  too.  In  a  case  where 
such  refusal  mlf^t  defeat  the  will  of  tbe 
whole  people  of  the  state  In  respect  to  Im- 
portant measures  wbicb  will  come  up  for 
their  vote  at  the  ensuing  election.  They  say. 
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In  effect,  that  they  Intend  to  paralyze  the  arm 
of  the  state  and  defeat  the  will  of  the  voters. 
If  this  is  not  an  extreme  case,  It  would  be 
difficult  to  find  such. 

The  case  of  Northwestern  Warehonse  Com- 
pany T.  O.  B.  ft  N.  0>^  82  Wash.  218,  73 
Pac.  388,  was  mandamus  to.  compel  defend- 
ants to  build  a  side  track  for  plaintiff's 
warehouse.  This  is  a  somewhat  complicated 
case.  In  which  it  Is  announced  that  mandamus 
wlU  not  lie  In  antlcli»tIon  of  a  supposed  omis- 
sion of  duty,  but  It  must  appear  that  there 
has  been  an  actual  default  In  the  perform- 
ance of  a  clear  lepral  duty  actually  due.  The 
court  held  that  the  law  did  not  require  the 
defendants  to  construct  the  track,  and  the 
case  went  off  on  entirely  dlfiTerent  grounds 
from  anything  Involved  In  the  case  at  bar. 

Sights  V.  Yamalls,  12  Grat  (Va.)  202.  was 
mandamns  to  compel  the  Issuance  of  a  saloon 
license.  In  which  It  was  held  that  mandamus 
would  not  lie  to  compel  the  council  to  grant 
a  license  until  the  time  had  arrived  at  which 
the  appllcotlcm  for  such  license  could  come  up 
for  consideration.  This  was  evidently  a  cafe 
where  a  delay  would  not  defeat  plalntifTs 
right 

Spiritual,  etc.,  Association  t.  Selectmen, 
etc.,  68  Vt.  192,  2  AtL  747,  Is  a  case  fully 
covered  1^  the  syllabus,  whldi  Is  as  fbllows: 

"A  petition  for  a  writ  of  mandamus  will  not 
bo  RTflntod  to  compel  public  officers  to  do  an  act 
already  beyond  their  control,  nor  against  their 
SHccesaorB  in  office,  not  ypt  elected,  to  compel 
tBem  to  perform  an  act  In  the  future." 

It  is  evident  this  case  la  not  in  pidnt  by 
a  thousand  miles. 

Thaxton  v.  Terrell,  99  Tex.  562.  91  S.  W. 
559.  This  was  mandamus  to  compel  the  land 
commissioner  to  receive  an  application  for 
state  land.  It  appears  that  defendant  ac- 
cepted the  application  after  the  writ  issued 
subject  to  certain, conditions  as  to  the  miner- 
als on  the  same.  It  was  held  that  this  ac- 
ceptance avoided  the  necessity  of  Issuing  the 
writ;  that  plaintiff  had  a  remedy  in  equity 
to  compel  the  Issuance  of  patents  without  the 
restrictions  Imposed  by  the  land  commission- 
er. For  that  reason  the  case  Is  not  In  point. 

State  ex  rel.  r.  Bates,  38  S.  O.  326,  17 
S.  E.  28,  was  mandamus  to  compel  the  state 
treasurer  to  transfer  certain  stocks  formerly 
owned  by  a  deceased  person  to  the  relator, 
who  was  his  legatee,  and  the  court  In  that 
case  decided  that  such  transfer  should  not  l>e 
made  until  the  expiration  of  one  year  pre- 
scribed by  law  tar  creditors  to  present  their 
claims,  and  that  for  this  reason  the  applica- 
tion was  premature.  It  is  plain  that  the 
transfer  nUght  never  be  made  if  tlie  claims 
should  consume  the  stock.  The  case  Is  not 
io  point. 

City  of  KanesvlUe  t.  Richards,  5  Ohio  St 
689,  was  mandamus  to  require  the  auditor 
to  enter  upon  the  tax  list  for  the  years  1855 
and  1856  certain  taxes  levied  for  city  pur- 
poses for  these  years.  The  return  showed 
that  the  time  bad  passed  within  which  the 


auditor  could  place  levies  upon  Qxe  tax  list 
for  1855,  said  list  having  passed  out  of  his 
hands,  and  that  the  list  for  1856  had  not  yet 
come  Into  bis  possession.  I^e  case  does  uot 
disclose  that  he  refused  to  place  the  taxes 
for  1856  on  the  list  when  they  should  come 
Into  his  possession.  The  case  Is  easily  dis- 
tinguishable from  the  one  at  bar,2or  the  rea- 
sons already  given. 

State  ex  rel.  v.  School  District,  8  Neb.  68, 
Is  a  similar  case.  In  which  there  Is  no  al- 
legation of  a  demand  or  refusal  to  comply. 

In  State  r.  Associated  Press,  159  Mo.  410, 
60  S.  W.  91.  61  L.  R.  A.  151,  81  Am.  St  Rep. 
368,  demand  and  refusal  had  not  occurred. 
The  court  lay  special  stress  upon  this  fact 

Board  of  Commissioners,  etc.,  v.  County 
Commissioners,  etc.,  20  Md.  449,  was  man- 
damus to  compel  the  county  commissioners  to 
levy  a  tax,  and  it  was  therein  held  that 
there  was  no  presumption  that  because  the 
commissioners  had  refused  to  levy  the  same 
kind  of  a  tax  In  1861  they  would  refuse  to 
levy  It  In  1862,  and  that  the  court  would  not 
act  on  such  presumption. 

SterilDg  T.  McMaster.  82  Md.  164,  33  AtL 
461.  This  was  mandamus  to  compel  Mo- 
Master,  treasurer  and  collector,  to  place  in 
the  bands  of  the  sheriff  Ulls  for  the  collec- 
tion of  unpaid  taxes.  The  case  is  somewhat 
similar  in  some  respects  to  the  case  at  bar, 
but  It  bas  this  dtstlngtiishlng  feature:  In 
that  case  there  was  ample  time  left  after 
the  period  fixed  by  law  for  the  treasurer  to 
turn  over  Uie  bills  in  which  mandamus  ml^t 
be  brougbt  and  the  alleged  duty  enforced. 
A  fiillure  to  issue  the  writ  therefor  would 
not  work  any  serious  ln]DT7,  and  under  these 
drcumstances  the  court  held  that  the  writ 
was  premature,  niese  are  practically  all 
the  cases  dted  outside  of  onr  own  state,  and 
in  many  of  ibem  it  Is  laid  down  as  a  general 
rule  that  mandamus  will  not  issue  to  compel 
the  performance  of  a  duty  before  ttie  Ume 
for  such  performance  has  arrived.  Tbls  rule. 
In  some  form  or  other,  has  been  "parrotted** 
down  from  court  to  court  and  from  Judge  to 
Judge,  without  any  imrtlcula'r  reason  being 
given  for  tt  or  any  attempt  to  dlstlngul^  be- 
tween those  cases  where  a  denial  of  tlie  writ 
will  work  no  serious  or  irreparable  Injury 
and  these  "extreme  cases,"  to  ose  the  wonls 
of  the  Michigan  Supreme  Court,  where  such 
denial  would  vrork  great  Injustice  or  public 
Injury,  or  prevent  the  exercise  of  the  c(m- 
stitutlonal  right  of  all  citizens  of  the  state 
to  a  voice  in  the  elections.  Tb»  rule,  as  a 
general  one.  Is  good,  but,  as  heretofore 
shown,  there  are  well-defined  'exceptions  to 
it,  nnd  this  is  one  of  them.  The  courts  will 
not  chop  technicalities  whm  their  eld  la 
asked  to  compel  the  performance  by  a  public 
officer  of  a  duty  which  be  owes  to  the  citi- 
zenry of  the  whole  state,  but  where  no  other 
remedy  presents  itself,  will  exercise  their 
constitutional  authority  to  compel  by  man- 
damus the  performance  of  such  dnty* 

The  demurrer  is  overruled. 
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UcGA&fANT,  J.,  took  no  part  In  the  con< 
lUerstioa  of  this  case. 

BURNETT,  J.  (dissenting).  On  petition 
of  the  relator  an  alternative  writ  of  man- 
damus Issued  out  of  this  court  reciting  the 
official  character  of  the  Governor  of  the  state 
and  of  the  Attorney  Genemi,  and  the  fact 
that  the  defendants  are  officers  of  Curry 
county.  It  is  also  set  forth  that  by  chapter 
422  of  the  Laws  of  19X7,  now  In  effect,  a 
spedal  election  Is  required  to  be  held 
throughout  the  state  June  4,  1917,  at  which 
sundry  legislative  enactments  and  proposed 
amendments  to  the  Constitution  shall  be  sub- 
mitted to  the  people  for  their  approval  or 
rejection,  'me  essential  charging  part  of  the 
writ  reads  thns: 

.  "That  notwithstanding  the  provisions  of  said 
cbipter  422,  Laws  of  1917,  and  the  requirements 
of  the  other  laws  of  the  state  of  Oregon,  the 
defendants  herein,  and  each  of  tliem,  have  re- 
fined, and  do  now  refuse,  to  perform  the  duties 
imposed  upon  them  by  law  with  respect  to  giv- 
ing notice  of  and  holding  elections  with  ref- 
erence to  the  election  provided  for  In  said  chap- 
ter 422,  within  Curry  county,  or  to  do  or  per- 
form any  other  duty  or  thing  with  respect  to 
preparing  for,  giving  notice  of,  or  holding  any 
election  within  said  Curry  county,  Oregon,  on 
the  fourth  day  of  June.  1917,  or  to  canvass  or 
abstract  and  record  the  returns  of  said  or  any 
dectioD  to  be  held  on  said  date,  or  to  transmit 
the  certificate  thereof  to  the  Secretary  of  State, 
«r  to  do  any  other  act  or  thing  in  connection 
therewith,  and  threaten  and  declare  that  they 
will  not  do  so,  and,  unless  commanded  so  to  do 
by  order  of  this  honorable  court,  will  not  per- 
form such  duties  aforesaid.   •   •   • " 

A  demurrer  to  the  writ  having  been  over- 
ruled pro  forma,  the  defendants  have  an- 
iwered  to  the  effect  that  Curry  county  has 
no  funds  available  for  the  expense  of  the 
election.  It  not  having  been  included  In  tbe 
annnal  budget;  further,  that  the  county  is 
already  Indebted  In  at  least  tbe  sum  of 
15,000,  and  that  the  additional  expenditure 
iDTolved  will  be  in  excess  of  the  constitu- 
tional limit;  end,  lastly,  that,  in  order  to 
meet  the  cost  of  the  election,  the  county 
ooort  will  be  compelled  to  levy  taxes  In  ex- 
eeas  of  the  6  per  cent  limit  prescribed  by  the 
eoiutitutiona]  amendment  adopted  at  the 
Noreinber  election  held  In  1816w 

The  initial  act  required  in  the  matters 
InrolTed  is  for  the  county  clerk  to  issue  no- 
tlce  of  election  not  less  than  10  days  prior 
to  the  day  appt^ted  for  h<dding  the  same. 
This  action  is  not  indispensably  necessary  of 
performance  tn  any  event  until  at  least  May 
24, 1917,  a  date  yet  in  the  future;  The  quot- 
ed excerpt  from  the  writ,  upon  which  the  re- 
lator basM  his  claim,  contains  only  conclu- 
siona  of  law.  It  Is  in  effect  nothing  more 
Oisn  the  expression  of  his  prediction  that  the 
d^endants  wHl  not  meet  his  views  of  the 
law  in  their  action  in  the  premises.  Mr. 
<Xiief  Justice  Moore,  writing  in  State  ex  rel. 
T.  WUllama,  45  Or.  314,  330,  77  Pac.  966, 
910  [07  U  R.  A.  167],  said: 

'*T1ie  writs  having  stated  that  the  mnnlelpal 
Met  neglected  to  usue  bench  warrants  *aa  re* 


quired  by  law.'  the  phrase  Quoted  la  only  a  legal 
conclusion,  and  not  tbe  averment  of  a  matcruil 
fact,  stated  as  the  foundation  of  an  enforceable 

right." 

This  doctrine  Is  well  supported  by  many 
authorities,  both  tiefore  and  since  then,  hold- 
ing that  such  stutements  do  not  present  any 
issue  for  consideration. 

Moreover,  paraphrasing  the  statement  of 
the  writ,  the  defeudants  have  a  right  to  "re- 
fuse, and  do  now  refuse,  to  perform  the  du- 
ties imposed  upon  them  by  law,"  for  the 
very  good  reason  that  the  time  for  their  per- 
formance has  not  yet  arrived. 

"A  relator  is  not  entitled  to  the  writ  unless  he 
can  show  a  legal  duty  then  due  at  tbe  hands  of 
the  respondent ;  and.  until  the  time  arrives  when 
the  duty  should  be  performed,  no  tlireats  or  pre- 
determination not  to  perform  it  can  take  the 
place  of  such  default.  The  law  does  not  con- 
template such  a  degree  of  diligence  as  the  per- 
formance of  a  duty  not  yet  due.  The  general 
rule  is  that  the  writ  will  not  be  granted  in  an- 
ticipation of  a  supposed  omission  of  duty,  how- 
ever strong  tbe  presumption  may  be  that  the 
person  sought  to  be  coerced  by  the  writ  will  re- 
fuse performance  at  -the  proper  time.  An  im- 
portant reason  for  refusing  the  writ  in  such  cas- 
es is  that,  until  the  duty  i<  due,  no  practical 
question  can  lie  presented  to  the  court,  but  sim- 
ply a  supposed  case."  2  Spelling,  Extraordinary 
Klief.  f  ^385. 

Again,  we  find  In  section  12  of  High  on 
Extraordinary  Legal  Remedies  (3d  Ed.),  the 
following: 

"Mandamus  is  never  granted  in  anticipation 
of  a  supposed  omission  of  duty,  however  strong 
the  presumption  may  be  that  the  persons  whom 
it  is  sought  to  coerce  by  the  writ  will  refuse  to 
perform  their  duty  when  the  proper  time  ar- 
rives. It  is  therefore  incumbent  upon  tbe  rela- 
tor to  show  an  actual  omlsnon  on  the  part  of 
tbe  respondent  to  perform  tbe  required  act; 
and,  since  there  can  be  no  such  omission  before 
the  time  has  arrived  for  the  performance  of  the 
duty,  tbe  writ  will  not  issue  before  that  time. 
In  other  words,  tbe  relator  must  show  that  the 
respondent  is  actually  in  default  in  the  perform- 
ance of  a  legal  duty  then  due  at  bis  hands,  and 
no  threats  or  predetermination  can  take  the 
place  of  such  default  before  tbe  time  arrives 
when  the  duty  should  be  performed;  nor  does 
tbe  law  contemplate  such  a  d^^ree  of  diligence 
as  the  performance  of  a  duty  not  yet  due." 

This  court  Itself  has  spoken  on  the  same 
subject  In  State  ex  rel.  v.  Bryan,  20  Or.  502, 
507.  38  Pac  618,  619,  where  Mr.  Justice  Wol- 
verton  writing,  uses  this  language: 

"It  is  a  just  presumption  that  all  public  offi- 
cers will  faithfully  discharge  the  functions  of 
tbeir  respective  offices,  and  observe  all  tbe  du- 
ties enjoined  upon  them  by  law,  and  it  would 
be  a  work  of  Bujierenigation  for  the  rourts.  by 
mandamus  or  other  process,  to  commnnd  them 
to  perform  their  duties  in  futuro,  av  they  are 
by  low  directed.  Courts  will  not  assume  or  ex- 
ercise 8U^)erviaory  control  over  public  officers 
and  functionaries,  whether  state,  county,  or  mu- 
nicipal, nor  will  they  attempt  to  control  their 
acts,  or  command  them  to  act,  except  in  cases 
where  there  has  been  a  plain  violation  of  official 
and  public  duty  which  the  law  specially  en- 
joins upon  them,  and  it  is  made  to  appear  that 
some  private  individual  or  the  public  bas  a  It^al 
right  or  title  to  the  due  performance  of  such 
duty,  and  that  there  exists  no  other  plain, 
speedy,  or  adequate  remedy  in  the  oramary 
course  of  law." 
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The  followlns  precedents  are  to  tbe  same 
effect:  U.  S.  t.  Bowen,  6  D.  O.  196;  Lake 
Co.  T.  State,  24  Pla.  263,  4  South.  795;  Ex 
parte  Irey,  36  Fla.  537,  8  South.  427;  Lee 
V.  Taylor,  307  Ga.  362,  33  S.  E.  408 ;  Gorm- 
ley  V.  Day,  114  111.  185.  28  N.  E.  693;  Chi- 
cago, etc.,  B.  R.  Co.  v.  Olmstead,  46  Iowa, 
316;  State  v.  Carney,  3  Kan.  88;  Sterling 
V.  McMaster,  82  Md.  164,  33  AO.  461;  Al- 
leghacey  Co.  t.  Com'rs,  20  Md.  449;  State 
V.  Associated  Press,  159  Mo.  410,  60  S.  W. 
91,  51  L.  R.  A.  151,  81  Am.  SL  Rep.  368;  State 
T.  York  Co.  Sch.  Dlst.,  8  Neb.  92;  Hardin 
V.  Guthrie,  26  Nev.  246,  66  Pac.  744;  State 
V.  Noyes,  25  Nev.  SI,  56  Pac.  946;  Zanesville 
V.  Richards.  5  Ohio  St.  589;  State  v.  Bates, 
38  S.  C.  326,  17  S.  E.  28;  Thaxton  v.  Per- 
Mll,  99  Tex.  662,  91  S.  W.  559;  Spiritual 
Atheneum  Soc.  v.  Randolph,  58  VL  192,  2 
Atl.  747;  Sights  v.  Yamalla,  12  Grat  (Va.) 
292;  N.  W.  Warehouse  Co.  v.  O.  R.  &  N. 
Co.,  82  Wash.  218,  73  Pac.  388;  State  v.  Hun- 
ter, 111  Wis.  582,  87  N.  W.  485;  Ex  parte 
Cutting,  94  V.  S.  14,  24  L.  Ed.  49;  State  T. 
Houaer,  122  Wis.  534,  100  N.  W.  964 ;  People 
T.  Quinn,  143  III.  App.  123;  B.  B.  Co.  v. 
Thompson,  55  Tex.  Civ.  App.  12,  118  S.  W. 
618 :  State  v.  Adcock,  225  Mo.  335,  124  S.  W. 
1100 ;  Pierce  v.  Executive  Council,  165  Iowa, 
466,  146  N.  W.  85 ;  Scott  T.  SingletOD,  171 
Ky.  117,  188  S.  W.  302. 

A  leading  case,  sometimes  cited  in  opposi- 
tion to  this  doctrine,  is  that  of  Attorney  Gen- 
oral  V.  Boston,  123  Mass.  460,  where  the  city 
council,  authorized  by  statute  to  maintain  a 
ferry  at  rates  to  be  prescribed,  ordered  that 
it  be  free  of  ferriage  after  a  certain  future 
day,  and  the  court,  on  application  made  be- 
fore that  time  arrived,  compelled  the  con- 
tinued collection  of  toll  by  a  writ  of  manda- 
mus. Rightly  considered,  this  case  is  not 
variant  in  principle  from  those  already  cit- 
ed; for  the  duty  to  collect  toll  was  impera- 
tive at  and  before  the  issuance  of  the  writ, 
and  it  was  what  the  court  sought  to  enforce 
by  Its  precept  Besides,  the  statute  of  the 
state  of  Massachusetts  ^veming  the  matter 
gives  Jurisdiction  to  its  courts  far  more  ex- 
tensive than  oura  on  the  subject  of  manda- 
mus. The  law  of  tbat  state,  as  quoted  In  the 
opinion,  is  this: 

"The  court  sball  have  general  superinteDdence 
of  all  courts  of  ioferior  jurisdiction  to  correct 
and  prevent  errors  and  abuses  therein,  where 
no  other  remedy  is  expressly  provided,  and  may 
issue  writs  of  error,  certiorari,  maQdamiiB,  pro- 
hibition, quo  warranto,  and  all  other  writs  and 
processes,  to  courts  of  inferior  jurisdiction,  cor- 
porations, and  individuals,  necessary  to  the  fur- 
therance of  justice  and  the  regular  execution 
of  the  laws."    Gen.  St  c.  112,  §  3. 

The  procedure  there  contemplates  that 
mandamus  may  be  used  as  a  preventive  reme- 
dy. This  case  has  been  cited  many  times  as 
authority  for  allowing  mandamus  at  the  suit 
of  some  private  person  or  of  the  Attorney 
General  to  enforce  a  general  public  duty,  hut 
rarely,  U  ever,  in  support  of  the  proposition 
tliat  tlie  writ  will  lie  to  enforce  a^duty  not 


due  when  It  was  Issned.  In  State  ex  rel- 
T.  C,  B.  &  Q.-  R.  R.  Co.,  85  B^an.  649,  118 
Pac.  872,  this  procedure  was  employed  to 
compel  two  railroads  to  install  connections 
as  required  by  an  order  of  the  railroad  com- 
mission directing  the  work  to  be  done  within 
90  day&  The  precept  was  issued  three  days 
after  the  order  was  made.  The  defendants 
defended  on  the  merits,  pointing  out,  among 
other  things,  tbat  It  wonld  be  an  unreason- 
able Inirden,  entailing  more  expense  than  the 
revenue  derived  therefrom  would  liquidate. 
Ry  some  means  or  other  the  decision  was  de- 
layed until  after  the  expiration  of  the  90 
days.  Under  those  circumstances  the  court 
made  the  rule  absolute,  but  the  same  Judge 
who  penned  the  majority  opinion  dissented 
from  the  doctrine  thereof  on  this  point,  flay- 
ing: 

"The  duty  and  the  time  were  coextensive.  It 
was  held  In  State  ex  rel.  Price  v.  Carney,  3  Kan. 
88,  that  no  previous  threat  or  predetermination 
not  to  perform  a  legal  duty  can  amount  to  a 
fault  or  omisrion,  even  though  the  showing  be 
sufficient  to  convince  tbe  court  that  the  respond- 
ents will  omit  to  perform  their  du^.  This  was 
followed  in  State  ex  reL  Reynolds  v.  Barker, 
4  Kan.  435,  in  Dobbs  v.  Stauffer,  24  Kan.  127, 
and  quoted  with  approval  in  Rosenthal  v.  State 
Board  of  Canvassers.  60  Kan.  129,  32  Pac.  129, 
19  L.  R.  A.  157,  and  is  Id  accord  with  the  man- 
dator;^ requirement  of  the  statute.  A  preijent 
omission  to  do  a  future  duty  is  a  legal  imposst- 
bility.  The  first  time  when  it  could  be  definitely 
known  that  the  order  had  lieen  disobeyed  was 
nearly  90  days  in  tbe  future,  and  I  think  ao  ac- 
tion before  that  time  must  have  been  prema- 
ture." 

In  Tax  GommlsBion  t.  Campbell,  36  Ner. 
319, 13S  Pac.  609,  the  court  gave  a  moot  opin- 
ion on  the  dnty  of  county  officers  to  famish 
tax  rolls  1^  a  certain  future  time,  but  dis- 
missed the  proceeding,  with  leave  to  apply 
again  it  the  plaintiff  should  be  so  advised. 
It  was  said  exptlclUy,  though,  that  the  writ 
would  not  be  granted  In  anticipation  of  a  re- 
fusal to  perfftfm  the  dnty  when  tbe  time 
for  it  shonld  come. 

State  V.  Metcalt  IS  S.  D.  393,  100  N.  W. 
923,  67  li.  B.  A.  331,  was  a  case  where  tbe 
defendant  offltsr  was  required  by  alternative 
mandamus  to  place  the  names  of  certain 
candidates  on  the  official  ballot.  Without 
citing  anthorl^  In  support  at  its  opinion,  the 
court  said: 

"Having  made  his  demand,  concerning  which 
no  doubt  exists  in  this  case,  if  the  auditor  did 
not  express  a  willingness  to  comply  therewith, 
it  was  proper  to  institute  this  proceeding,  when, 
if  defendont  intended  to  comply  with  tbe  de- 
mand, he  might  have  disclosed  such  Intentimi 
and  have  avoided  any  judgment  for  disburse- 
ments. But,  having  answered  and  contested  the 
relator's  right,  he  cannot  be  beard  to  say  that 
he  would  or  might  bave  complied  with- the  rela- 
tor's demand." 

A  similar  case  (People  v.  Smith,  152  App. 
Dlv.  514,  137  N.  T.  Supp.  387).  cited  In  sup- 
port of  tbe  instant  writ,  was  modified  on  ap- 
peal in  206  N.  Y.  231.  241,  99  N.  R  568,  the 
court  saying  that  it  should  not  be  considered 
as  a  precedent,  and  that  It  should  be  limited 
to  the  very  case  ItaeAt.  hatei.  In  Peoplt  v. 
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Britt,  20e  N.  T.  246,  249,  99  N.  B.  573,  674, 
tbe  case  was  farther  lUaited,  and,  8i>eaklng 
of  the  situation,  the  court  says:  "The  reme- 
dy for  this  incoDsruous  result  Is  with  tbe 
Legislature."  These  few  cases  are  opposed 
to  tbe  great  weight  of  authority,  and  are 
sporadic  instances  of  where  courts  have  used 
tbelr  power  in  "MMUdl^Tig  with  mere  political 

l]UBSUODB'  ■ 

It  Is  required  l^r  onr  statute  that  the  writ 
shall  "statQ  concisely  the  facts,  according  to 
the  petiticMi,  showing  tbe  obligation  of  the 
defendant  to  perform  the  act,  and  his  omls* 
siiw  to  perform  it"  L.  O.  L.  i  616.  There 
cut  be  no  present  omis8l<»L  to  perform  an 
act  in  tbe  future.  The  writ  is  not  to  be  con- 
buoded  with  injunction.  Neither  can  it  be 
made  to  perform  tbe  office  of  a  bill  of  quia 
timet  We  are  not  required  to  balance  the 
relator's  fears  for  tbe  future  against  the 
presumption  that  the  defendant  officers  will 
r^olarly  perform  their  duties  at  tbe  proper 
time.  Mandamus  ought  to  be  used  sparing- 
ly,  and  only  In  clear  cases,  and  this  court 
ought  Dot  hastily  to  use  its  original  Juris- 
diction to  darify  a  mere  [>ollticaI  emergency. 
No  refusal  to  perform  any  official  act,  pres- 
ently required  or  past  due,  is  imputed  to 
any  of  the  defendants;  and  if  we  regard  tbe 
authority  of  State  ex  rel.  Booth  t.  Biyan,  26 
Oe;  502,  38  Pac.  618,  already  decided  by  this 
omit,  88  weU  as  tbe  great  weight  of  reason 
and  precedent,  the  writ  should  be  dismissed. 


tU  Or.  4S0) 

STATE!  ez  reL  WITUYGOMBE,  Governor,  t. 
STANNABD,  County  C^k,  et  al 

(Supreme  Court  of  Oregon.   June  6,  1917.) 

L  COUNTTES  ^=>150(2)  —  LlMITATTON    OF  KX- 

penditubes  — Removal  or  Restbictions  — 

Special  Elections. 
Under  Lews  1917,  p.  894.  directine  that  a 
special  election  be  held  in  June,  Id  all  voting 
predocts  of  tbe  state,  for  the  purpose  of  voting 
oo  proposed  laws  end  constitutional  amend- 
ments, autborlties  of  Curry  county  were  not 
justified  in  refusin?  to  take  steps  towards  hold- 
mg  tbe  electicm  on  tbe  ground  the  county  budget 
made  no  provision  for  tbe  election,  for  tbe  rea- 
mm  that  the  next  regular  electioo  will  occur  to 
1918,  altbou^  Lews  1913,  p.  458,  provides  that 
no  greater  expenditure  of  public  moneys  shall 
be  made  for  any  specific  purpose  than  tbe 
amount  estimated  in  the  budget  plus  10  per 
eent.,  the  act  of  1917  removing  tbe  restrtctimis 
by  an  implied  command  that  tbe  several  counties 
pay  tbe  expense  of  sucb  election. 

[Ed.  Noto.--For  other  cases,  ses  CountieB, 
Cent  Dig.  SB  166,  166,  216.] 

2.  CoifffriTOTiONAi.  Law  4=370(3)  —  Public 
PoLicT— Adoption  bt  Votebs. 
Qaestions  of  public  policy  and  questions  of 
what  it  is  t>est  to  insert  in  tbe  Constitution  must 
be  regarded  as  having  been  nniduBlvely  settled 
wbai  the  legiU  voters  adopted  the  amencunent 

[Ed.  Notew— For  other  cases,  see  Ccautitutlon- 
sl  Law,  Cent  Dig.  |  131.1 


3.  CoKffrmmoNAL  Law  «:970<1)  —  Judicial 
Functions— CoNBTBucno  N . 

The  oatb  of  tbe  judiciary  is  to  construe  the 
Constitution  as  it  is  and  not  as  it  might  have 

been. 

[Ed.  Note.— For  other  cases,  see  Constitutim- 
al  Law,  Cent  Dig.  U  129,  132,  137.] 

4.  ConNTiss   *=>  150(2)  —  BxcsBnina  Debt 
Limit  —  "Involdhtast  iHOBBTKONsas"' — 

Elections. 
Under  Const  art  11,  |  11  (see  Laws  1917, 
p.  12),  providing  that  the  prohibition  against  tbe 
creation  of  debts  by  counties  prescribed .  by  sec- 
tion 10  of  this  Constitution  shall  apply  and  ex- 
tend to  debts  hereafter  created  in  the  perform- 
ance of  any  duties  or  obligations  imposed  upoa 
countiea  by  the  Constitution .  or  laws  of  the 
state,  etc.,  any  debt  contracted  by  Curry  county 
in  holding  the  n>ecial  election  provided  for  by 
Laws  1917,  p.  894,  would  be  an  "involuntary 
indebtedness,'*  incurred  in  the  performance  of  a 
duty  and  obligation  imposed  by  a  law  <x  the 
state,  and  therefore  prohibited,  if  exceeding  tbe 
$5,000  limit  fixed  by  said  section  10. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  SS  166,  16G,  216.] 

5.  CoDHTiKs  «s»150(3)  —  Debt  Lihit— Fu- 

SOUPTIOHB. 

After  a  levy  is  made,  the  payment  of  taxes 
is  regarded  as  a  certainty,  and,  for  the  purpose 
of  determining  whether  an  expenditure  will  ex- 
ceed the  debt  limits  of  a  county,  it  will  be  assum- 
ed that  the  tax  has  been  collected. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S9  165,  166,  217.] 

6.  Counties  <^160(2>— Elections— Exfbndi- 
TUBK  OP  Funds— Pbbfkbences. 

Although,  if  its  idaiis  were  carried  out  it 
would  be  impossible  for  county  to  hold  tbe  roe- 
cial  election  provided  for  by  Laws  1917,  p.  894, 
without  exceeding  the  constitutional  debt  limit, 
it  must  set  aside  a  suffi<nent  sum  to  pay  for  tbe 
election,  and  out  of  the  balance  pay  for  its 
plans,  such  obligation  having  preference. 

[Ed.  Note.— For  other  cases,  sea  Counties, 
CenL  Dig.  9S  165,  166,  216.] 

In  Banc.  Original  proceeding  for  a  writ 
of  mandamus  by  the  state,  on  relation  of 
James  Withycombe,  Governor,  against  J.  R. 
Stanuard,  County  Clerk  of  Curry  Oonnty, 
and  others.   Writ  issued. 

The  Twenty-Ninth  Legislative  Ase^biy 
passed  two  pr(^;>o8ed  laws,  and  at  the  same 
time,  under  the  authority  of  artide  4,  1 1,  of 
the  state  Constitution,  referred  them  to  tbe 
people  for  approval  or  rejection.  The  Legis- 
lature also  proposed  five  amendments  to  the 
state  Constitution,  and,  pursuant  to  article 
17,  8  1,  of  the  organic  act  these  proposed 
amendments  were  ordered  submitted  to  tbe 
people  for  tb^r  approval  or  disapproval. 
Chapter  422,  Laws  1917,  directs  that  a  spe- 
<dal  electiou  be  held  on  June  4,  1917,  in  all 
tbe  Totlng  luredncts  of  the  state,  and  that  the 
two  proposed  laws  and  the  five  pnqrased 
amratdmeDts  shall  be  sntHuitted  to  the  legal 
voters  for  thdr  approval  or  rejection  at  such 
special  election. 

The  constituted  authorities  of  Curry  coun- 
ty announced  that  they  would  not  obey  the 
mandate  of  the  Legislature,  and  Uiat  they 
would  not  take  any  steps  towards  holding  an 
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election  In  Curry  coonty.  Upon  the  petition 
of  James  Wlthycombe,  8s  Oovemor  of  Ore- 
gon, an  alternative  writ  of  mandamns  was  Is- 
sued out  of  this  court  commanding  the  clerk, 
sheriff,  county  Judge,  and  coinmisstoners  of 
Curry  county  to  perform  all  the  duties  im- 
posed upon  them  by  the  taws  regulating  elec- 
tions, or  to  show  cause  for  any  failure  on 
their  irart.  The  defendants  demurred  to  the 
alternative  writ,  but  the  demurrer  was  over- 
ruled for  reasons  expressed  In  an  opinion  by 
Mr.  Chief  Justice  McBride.  165  I'ac.  506. 
The  county  olhclals  then  answered  by  admit- 
ting that  they — _ 

"have  refused,  and  do  now  refuse,  to  do  the 
thhiKS  or  perform  Che  acts  q>ecifiod  and  set  forth 
in  toe  geoeral  election  laws  of  Oregon  to  be  done 
anil  performed  by  the  respective  county  officers 
with  respect  to  giving  notice  of  and  holdine  eleo- 
tious  with  reference  to  the  election  provtued  in 
said  chapter  ^£1,  within  Curry  county,  or  to 
do  or  perforn:!  any  other  act  or  thing  with  re- 
spect to  preparing  for,  giving  notice  of,  or  hold- 
ing any  election  within  said  Curry  county,  Ore- 
gon, on  the  4th  day  of  June,  1917. ' 

The  answer  contains  three  further  and 
separate  defenses;  and,  for  the  purpose  of 
supporting  these  separate  defenses,  the  de- 
fendants relate  the  facts  concerning  the  budg- 
et and  the  tax  levy  for  1917,  the  present 
indebtedness,  and  the  probable  expense  of 
holding  an  election.  The  petitioner  demur- 
red to  the  answer.  After  bearing  the  argu- 
ments of  counsel,  we  rendered  an  oral  deci- 
sion sustaining  the  demurrer,  and  directing 
the  Issuance  of  a  peremptory  writ  of  manda- 
mus ordering  the  defendants  to  bold  the 
election,  and  this  written  opinion  Is  prepared 
for  the  purpose  of  complying  with  a  require- 
ment of  the  Constitution.  The  parties  have 
supplemented  the  writ  and  answer  by  a 
written  stipulation  giving  detailed  Informa- 
tion concerning  the  Items  In  the  budget,  the 
levy  for  1917,  and  the  character  of  the  out- 
standing indebtedness.  The  answer  express- 
ly admits  all  the  facts  averred  In  the  writ: 
the  demurrer  to  the  answer  admits  the  facts 
alleged  In  that  pleading;  by  the  written 
stipulation,  the  parties  added  to  the  facts 
related  in  the  writ  and  answer;  and  there- 
fore the  controversy  was  presented  upm  an 
undisputed  statement  of  facts. 

In  November.  1916,  an  Itemized  estimate 
of  the  expenses  proposed  to  be  Incurred  dur- 
ing the  year  1917  was  made,  in  full  compli- 
ance with  chapter  234,  Laws  1913,  commonly 
known  as  the  "Bndget  Law."  The  budget 
contains  estimates  for  the  salaries  to  be  paid 
to  the  several  county  officers.  The  estimated 
cost  of  the  county  court  ts  $1,300;  of  the 
circuit  court,  $1,500;  of  the  Justice  court, 
$700;  of  books,  stationery,  postage,  tele- 
phone, express,  and  freight  for  all  offices, 
$1,600;  of  water,  fuel,  lights,  r^alrs,  find 
furniture  for  all  offices  and  of  new  vaults 
for  treasurer's  office,  $800;  of  board  of  pris- 
oners, $400 ;  of  medical  attendance,  dothlng, 
and  board  for  the  poor,  $700;  of  auditing 
county  books,  $176;  of  bounties  on  wild  anl- 
mala,  $1,000;  of  widows'  penslcms,  $400;  of 


advertising  and  printing,  $700;  of  interest 
on  warrant  indebtedness,  $4,000;  and  of  in- 
sane, $100.  Tlie  budget  also  includes  esti- 
mates for  bridges,  roads,  and  schools.  How- 
ever, no  provision  was  made  for  election  ex- 
penses, for  the  reason  that  the  next  regular 
election  does  not  occur  until  1918.  Accord- 
ing to  the  written  stipulation,  a  tax  levy  was 
made  on  December  29,  1916,  as  fcrilows:  "For 
state  tax,  2^  mills;  county  tax.  general.  4.1 
mills;  school  purpose,  1.6  mills;  road  and 
bridges,  7  mills."  The  county  owes  $5,000 
for  debts  contracted  pursuant  to  state  laws 
and  .Incurred  prior  to  November  7,  1916, 
when  section  11  was  added  to  article  11  of 
the  Constitution.  The  tax  levy  for  1917  was 
mode  in  accordance  with  the  budget  for  that 
year,  and,  exclusive  of  state  taxes,  the  levy 
win  produce  $01,120.  It  will  cost  $1,200  to 
hold  an  election  In  Curry  county.   If  during 

1917  the  county  expends  the  full  amounts 
estimated  for  the  several  items  mentioned 
In  the  budget,  and  if  the  county  also  incurs 
a  debt  of  $1,200  for  holding  an  election,  the 
total  Indebtedness  will  exceed  $5,000;  but 
this  conclusion  rests  on  the  assumption  that 
the  county  has  no  income  except  from  the 
tax  levy  made  In  December,  1916. 

Geo.  Bf.  Brown,  Atty.  Gen.,  and  I.  H.  Van 
Winkle,  Asst  Atty.  Gen.,  for  petitions.  S. 
M.  Endloott  and  W.  C.  Winslow,  both  of 
Salem,  for  defendants. 

HARRIS,  J.  (after  stating  the  facts  aa 
alwve).  The  officials  of  Curry  county  offer 
three  excuses  for  their  refusal  to  prepare  far 
holding  the  special  election.  The  first  ex- 
cuse arises  out  of  the  fact  that  the  budget 
for  1917  makes  no  provision  for  an  election ; 
the  second  proceeds  upon  the  theory  that  the 
expense  of  the  election  will  Increase  the  In- 
debtedness of  the  coxmty  beyond  the  maxi- 
mum limit  fixed  by  article  11,  %  11.  of  the 
Constitution;  and  the  third  is  predicated 
upon  the  contention  that  the  tax  levy  for 

1918  win  necessarily  be  raised  over  and 
ahove  the  increase  permitted  by  article  11, 
%  11.  of  the  organic  act  In  brief,  the  de- 
fendants argue  that  there  is  no  election  fund 
available  to  pay  the  cost  of  the  election ; 
that  the  expense  of  the  election  will  increase 
the  indebtedness  beyond  the  limit  fixed  by 
the  Constitution;  and  that  to  raise  the  mon- 
ey to  pay  the  expense  of  the  election  will 
require  a  levy  for  1918  In  excess  of  the  limit 
allowed  by  the  Constitution.  Since  the  de- 
fenses interposed  by  the  defendants  grow 
out  of  the  budget  law  and  sections  10  and  11 
of  article  U  of  the  OonstltuUoo,  It  will  be 
appropriate  first  to  call  attaitton  to  the  stat- 
ute and  the  Constitution. 

The  budget  law  requires  the  county  court 
to  make  an  esUmate  of  the  amount  of  mimey 
proposed  to  be  raised  by  taxation  for  the  en- 
suing year.  The  statute  directs  that  the  esti- 
mate shall  be  fully  Itemized,  showing  under 
separate  heads  the  amount  required  for  eacb 
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department  of  county  goTemment,  countj* 
office,  each  county  improvement,  building, 
roads,  bridges,  and  "sliall  contain  a  full  and 
complete  disclosure  ot  the  contemplated  ex- 
penditures from  the  money  or  moneys  pro- 
posed to  be  raised  by  taxation,  sho\vtng  the 
amount  of  each  public  expense.'*  Tiie  esti- 
mates and  the  tax  proposed  to  be  levied  must 
be  published,  together  with  a  notice  of  the 
time  and  place  at  which  the  taxpayers  can 
discuss  the  budget  and  proposed  tax  wltb 
the  county  court.  After  the  hearing  is  had, 
the  county  court  is  directed  to  declare  tbe 
amount  of  taxes  to  be  raised,  and  to  make  a 
levy  sufflctent  to  raise  the  necessary  taxes, 
"and  no  greater  tax  than  that  so  entered  upon 
tbe  record  shall  be  levied  by  the  authority  pro- 
posing such  tax  for  the  purpose  indicated  or 
collected,  and  therenfter  no  greater  expenditnre 
fit  public  moneys  shall  be  made  for  any  spedfie 
purpose  than  the  amount  ao  estimated  and  10 
per  cent,  thereof."   Chapter  234,  Lews  1913. 

Article  11,  S  10,  of  the  Constltutton,  orig- 
inally read  thus: 

"No  county  shall  create  any  debts  or  liabil- 
itiea  which  shall  ainglr,  or  in  the  aggregate,  ex- 
ceed the  sum  of  five  tnousand  dollars,  except  to 
■oppress  ioBurrection  or  repel  invasion ;  but  the 
debts  of  any  county  at  tbe  time  this  Constitu- 
tion^takes  effect  shall  be  disregarded  In  estimat- 
ing tbe  sum  to  which  such  county  is  limited." 

At  the  regular  general  election  held  on 
Norember  8,  1910,  this  section  of  the  Con- 
ttltutlon  was  amended  to  read  as  follows: 

"No  county  shall  create  any  debts  or  liabilities 
wUdi  shall  wngly  or  in  the  aggregate  exceed  the 
■am  of  five  thoasand  dollars,  except  to  suppress 
iosarrection  or  repel  invasion,  or  to  build  per- 
maoent  roads  within  the  county,  but  debts  for 
pennanent  roads  shall  be  incurred  only  on  ap- 
proval of  a  maj(»dty  of  those  Toting  an  the  ques- 
tkm."   Laws  1011,  p.  11. 

At  tbe  next  regalar  general  Uennlat  Sec- 
tion held  on  Novnuber  6,  1912,  the  isectlon 
was  again  amended,  and  it  now  api>ear8  thus: 

"No  eonnty  shall  create  anv  debts  or  liabil- 
ities which  shall  singly  or  In  the  aggregate  with 

Previous  debts  or  liabilities  exceed  the  sum  of 
ve  tbonsand  dollara.  except  to  suppress  insur- 
rtctioD  or  repel  tnvasiou  or  to  build  and  main- 
tain permanent  roads  within  the  county;  and 
debts  for  permanent  roads  shall  be  incurred  only 
on  approval  of  a  majority  of  those  voting  on  the 
question,  and  shall  not  either  singly  or  in  the 
aggr^ate  with  previous  debts  and  liabilities  in- 
curred for  that  purpose  exceed  two  per  cent  of 
tbe  assessed  valuation  of  all  the  property  in  the 
eoimty."   Lawa  1913,  p.  9. 

A  new  section,  designated  as  section  11  of 
artl<de  11,  was  added  to  tbe  Constitution  at 
the  election  held  on  November  7,  1916,  and 
It  is  here  set  out  In  full: 

"Unless  specifically  nuthorized  by  a  majority 
of  the  legal  voters  voting  upon  the  question  nei- 
ther tbe  state  nor  any  county,  municipality,  dis- 
trict or  body  to  which  the  power  to  levy  a  tax 
■hall  have  been  delegated  soatl  in  any  year  bo 
exercise  that  power  as  to  raise  a  greater  amount 
of  revenue  for  purposes  other  than  the  payment 
of  bonded  indebtedness  or  interest  thereon  than 
tbe  total  amount  levied  by  it  in  the  year  im- 
nediately  preceding  for  purposes  other  than  the 
payment  of  bimded  indebtedness  or  interest 
tbereon  tilus  six  per  centum  thereof;  provided, 
whenever  any  new  county,  municipality  or  other 
taxing  district  ^all  be  created  and  shall  include 
!■  vhait  or  in  part  iHroperty  theretolEore  Incloded 


m  another  county,  like  munldpall^  or  other 
taxing  district,  no  greater  amount  of  taxes  shall 
be  levied  in  tbe  first  year  by  either  the  old  or 
the  new  county,  miinictpaltty  or  other  taxing  dis- 
trict upon  any  proiierty  included  therein  than 
tbe  amount  levied  tliereon  in  the  preceding  year 
by  the  county,  munidpality  or  district  in  wnidi 
it  was  then  included  plus  six  per  centum  there- 
of; provided,  further,  that  the  amount  of  nnv 
increase  in  levy  specifically  authorized  by  the 
legal  voters  of  the  atate,  or  of  a  county,  munici- 
pality, or  other  district,  shall  be  excluded  in  de- 
terminiuK  the  amount  of  tsxes  which  may  be 
levin]  in  any  subsequent  year. 

"The  prohibition  against  the  creation  of  debts 
by  counties  prescribed  in  section  10  of  article 


Ibis  Constitution  shall  apply  and  extend 


ay  CO 
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to  debts  hereafter  created  in  the  p^formance  of 
any  duties  or  obligations  imposed  upon  counties 
by  tbe  Constitution  or  laws  of  tbe  state,  and  any 
indebtedness  created  by  any  county  in  violation 
of  such  prohibition  and  any  wni-rants  for  or 
other  evidences  of  any  such  indebtedness  and 
any  part  of  any  levy  of  taxes  made  by  the  state 
or  any  county,  municipality,  or  other  taxing  dis- 
trict or  body  which  shall  exceed  the  limitations 
fixed  nerehy  shall  be  void.'*  Laws  1917,  p.  12. 

[1]  Recurring  to  the  answer,  the  first  de- 
fense Is  rested  upon  the  provisions  of  the 
budget  law.  The  argument  Is  that  chapter 
234,  Laws  1913,  commands  that  no  greater 
expenditure  of  public  moneys  shall  be  made 
for  any  specific  purpose  than  the  amount 
estimated  in  the  budget  plus  10  per  cent.; 
that  the  budget  made  no  provision  for  elec- 
tions for  the  reason  that  the  next  regular 
election  will  occur  in  1918 ;  and  that  there- 
fore to  spend  public  moneys  in  1917  for  a 
special  election  would  be  to  violate  chapter 
234,  Laws  1013.  The  budget  law  was  enacted 
by  the  Legislature,  and  the  same  body  passed 
chapter  422,  Laws  1917,  providing  for  the 
special  election.  The  authority  that  restrict- 
ed tbe  disbursements  to  specified  purposes 
can,  subject  to  certain  exceptions  not  con- 
trolling here,  afterwards  remove  those  re- 
strictions. The  act  of  1917,  directing  that 
a  special  election  be  held,  also  carries  with 
It  an  Implied  command  that  the  several 
counties  of  the  state  pay  the  expenses  of  such 
election;  and  therefore  the  jestrictlons  Im- 
posed by  the  earlier  statute  of  1913  are  re- 
moved to  whatever  extent  It  may  be  neces- 
sary to  release  the  county  from  that  statute 
In  order  to  permit  coaplbince  wltb  the  later 
statute  of  1917. 

The  second  and  third  defenses  may  be  con- 
sidered together,  since  they  depend  upon  tax 
and  Indebtedness  limitations  prescribed  by 
the  Constitution.  Section  11  of  article  11 
Is  divided  Into  two  paragraphs.  The  first 
paragraph  imposes  a  limitation  upon  the 
power  to  tax,  while  the  second  prescribes 
a  limitation  upon  indebtedness.  Notwith- 
standing the  language  employed  in  sectitm 
11,  It  was  earnestly  argued  that  this  sectl<m 
will  not  Include  Indebtedness  Incurred  In 
holding  the  special  election,  for  tbe  reason 
that  such  indebtedness  would  be  Involuntarily 
incurred  In  the  performance  of  an  obligation 
thrust  upon  It  by  the  Legislature.  All  doubts 
concerning  the  iat&at  and  meaning  of  sectun 
11  will  be  renx>Ted  If  we  first  call  attutioa 
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to  the  constructltm  that  for  more  than  a 
quarter  of  a  century  was  placed  upon  sec- 
tion 10,  and  if  we  then  carry  that  construc- 
tion with  us  and  apply  It  as  directed  by  sec- 
tion 11.  In  Grant  County  v.  Lake  County, 
17  Or.  453,  464,  21  Pac.  447,  this  court  held 
that  section  10  only  applied  to  debts  and 
liabilities  which  a  county  voluntarily  created, 
and  that  it  did  not  Include  Involuntary  in- 
debtedness thrust  upon  it  by  operation  of  law. 
The  first  Judicial  construction  placed  upon 
section  10  has  been  adhered  to  In  every  sub- 
sequent  adjudication,  whether  the  section 
was  presented  In  its  original  or  in  Its  amend- 
ed form;  and  no  difference  of  opinion  can 
possibly  exist  concerning  the  accepted  mean- 
ing of  this  provision  of  the  Constitution. 
Wormington  v.  Pierce,  22  Or.  606,  614,  30 
Pac.  450;  Burnett  v.  Markley.  23  Or.  436, 
440,  31  Pac.  1050;  Dorothy  v.  Pierce,  27  Or. 
373,  375,  41  Pac.  668;  Security  Co.  v.  Baker 
County,  33  Or.  338,  343.  54  Pac.  174 ;  Eaton 
T.  Mimnaugh,  43  Or.  465,  471,  73  Pac.  754 ; 
Brockway  t.  Roseburg,  46  Or.  77,  82,  79  Pac. 
335;  Brix  v.  Clatsop  County,  46  Or.  223.  80 
Pac.  650;  Cunningham  v.  Umatilla  County, 
67  Or.  517,  519,  112  Pac.  437,  37  L.  R.  A. 
(N.  S.)  1051;  Andrews  v.  Nell,  61  Or.  471, 
120  Pac.  383.  123  Pac.  32 ;  Bowers  v.  Nell.  64 
Or.  104,  128  Paa  433;  Wlngate  v.  Clatsop 
County,  71  Or.  94, 142  Pac.  561 ;  Stoppenback 
V.  Multnomnh  County,  71  Or.  493.  142  Pac. 
832.  The  obvious  purpose  of  section  11  is 
to  broaden  the  prohibition  of  section  10,  and 
to  Inclnde  in  the  prohibition  a  kind  of  in- 
debtedness not  previously  included.  Mani- 
festly, section  11  is  designed  to  Include  a 
class  of  Indebtedness  wbldi  the  courts  bad 
prerlonsly  said  that  section  10  did  not  In- 
dade.  The  extent  of  the  «ilai^ment  of 
the  prohibition  Is  made  plain  and  certain  by 
expressly  extending  section  10  to  debts  "cre- 
ated In  the  performance  any  duties  or 
obllgfitlons  imposed  jxprn  counties  by  the 
Gonstitntl(m  or  laws  of  the  state."  ^Is 
language  needs  no  extraneous  words  to  aid 
In  its  construction,  for  it  Is  nnamblgnous 
and  self-coostmlng.  To  bold  that  sectlcm  11 
does  not  apply  to  any  Involuntary  indebted- 
ness would  be  to  deny  the  Indisputable  mean- 
ing of  the  clearest  language.  Standing  alone, 
section  10  applies  to  voluntary  Indebtedness; 
but,  when  aided  by  section  11,  It  also  applies 
to  involuntary  Indebtedness,  or  debts  created 
In  the  performance  of  duties  and  obligations 
imposed  by  the  Constitution  or  laws  of  the 
state.  Aside  from  the  exceptions  expressly 
si)ecified  by  the  Constitution,  a  county  Is  ab- 
solutely prohibited  from  Locurrii^  an  in- 
debtedness Id  excess  of  $5,000. 

While  it  is  not  necessary  to  seek  Informa- 
tion outside  the  plain  language  found  In  sec- 
tions 10  and  11,  yet  It  may  be  of  more  than 
passing  interest  to  call  attention  to  the  dis- 
cussions appearing  In  the  public  prints,  prior 
to  November  7,  1916,  concerning  the  origin 
and  purpose  of  the  amendmmt  to  the  Con- 


stitution. An  organization  known  as  the 
State  Taxpayers'  League  caused  the  amend- 
ment to  be  framed  and  circulated  the  peti- 
tions for  Its  submission  to  the  voters.  The 
pamphlets  printed  by  the  state  and  sent  to 
all  the  voters  expressly  stated  that  the 
amendm^t  had  been  "Initiated  by  State 
Taxpayers'  League";  and,  furthermore,  a 
printed  argument  made  by  the  State  Tax- 
payers* League  In  behalf  of  the  amendment 
appeared  in  the  voters'  pamphlet  A  monthly 
newspaper  called  "The  Tax  Liberator"  was 
the  avowed  official  publication  of  the  Oregon 
Taxpayers'  League.  Copies  of  the  paper  are 
on  file  with  the  Oregon  State  Ubrary.  The 
publishers  of  this  paper  proclaimed  that  one 
of  the  purposes  of  the  amendment  was  to 
place  a  limit  on  the  power  of  disbursing 
officers  to  Incur  Indebtedness.  An  extract 
from  an  editorial  appearing  In  "The  Oregon 
Voter,"  a  weekly  publication,  and  republished 
on  page  2  of  the  July,  1918,  issue  of  the 
Tax  Liberator,  reads  thus: 

"Emergencies  there  will  be.  requiring  immedi- 
ate, heavy  expenditure.  Tills  applies  to  public 
as  well  as  private  buidness.  The  private  busi- 
ness man  knows  that  bis  Income  is  Itmtted ;  jeA 
he  must  be  ready  to  meet  emergencies,  and  most 
take  care  of  himself  when  they  arise.  'The  pub- 
lie  bodies  must  learn  the  same  lesson  ;  they  must 
learn  tliat  the^  must  arrange  public  finances 
within  tlie  limit  of  income  in  such  a  way  that 
emergencies  can  be  met  when  tbey  arise.  This 
will  require  saving  and  trimming  in  advance 
the  same  as  a  farmer  or  other  man  in  private 
business  must  do.  fi'aeine  a  limit  beyond  whtcdi 
expense  must  not  go  will  result  ultimately  In 
more  careful  finaDcTng  and  ample  provision  tor 
emergencies.  Absence  of  any  limit  edmply  re- 
sults in  adding  the  emergency  expense  to  present 
running  ezpeDses,  regardless  of  the  rise  of  the 
increased  burden  upon  tazpayera." 

Moreover,  In  answer  to  the  argument  that 
the  proposed  amendment  would  not  be  work- 
able, the  sponsors  for  the  amendment  claimed 
that  In  framing  it  they  had  "raactly  followed 
the  principles  of  the  Colorado  law.  which 
has  proven  to  be  moat  workable  and  entirely 
satisfactory  to  all  concerned."  Page  7,  Octo- 
ber, 1916,  issue  of  The  Tax  Uberator.  In 
this  connection  It  is  interesting  to  note  that 
the  Constitution  of  Ocdorado  (Const,  art  11, 
i  6)  provides  that  "the  aggregate  amount  <A 
Indebtedness  of  any  county  for  all  purposes, 
exclusive  of  debts  contracted  before  the  adop- 
tion of  this  Constitution,  shall  not  at  any 
time  exceed  twice  the  amount  above  herein 
limited,  imless  when.  In  manner  provided  by 
law,  the  question  of  Incurring  such  debt  shall, 
at  a  general  election,  be  submitted  to"  the 
qualified  electors.  One  Rollins  held  war- 
rants issued  by  Lake  county,  one  of  fhe  coun- 
ties of  Colorado,  for  the  ordinary  expenses, 
such  as  fees  for  witnesses  and  Jurors,  elec- 
tion costs,  and  charges  for  the  board  of  pris- 
oners. Rollins  sued  Lake  county  on  the  war- 
rants. The  county  defended  by  conteodlug 
that  the  warrants  were  void  because  Issued 
after  the  county  Indebtedness  had  reachod 
the  limit  fixed  by  the  Ctmstltutlwu  The  c<m- 
troversy  finally  readied  the  Sqpreme  Gourt 
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of  the  United  States,  and  it  was  there  argued, 
as  It  has  been  here,  that  the  prOhlbltloD 
expressed  In  the  Constitution  did  not  apply 
to  "compulsory  obligations";  but  that  court 
sustained  the  defense  made  b;  the  county, 
and  refused  to  assent  to  the  argtunent  that 
the  Ck>nstltutjoD  recognized  a  differrace  be- 
tn'een  indebtedness  Incurred  by  the  voluntary 
contracts  of  the  county  and  that  form  of  debt 
denominated  as  "compulsory  obligations." 
Lake  County  v.  Rollins,  130  U.  S.  662,  9  Sup. 
Ct  651.  32  U  Ed.  1060. 

At  the  hearing  we  were  urged  to  adt^t  a 
cmstniction  which  would  enable  counties  to 
Incur  involuntary  indebtedness,  and  In  sup- 
port of  this  plea  it  was  argued  that  counties 
niay  at  times  experience  difficulty  in  ade- 
quately performing  the  duties  imposed  upon 
them  without  exceeding  the  $5,000  Indebted- 
ness limitation ;  and,  furthermore,  it  was  sug- 
gested that  some  county  may  at  some  time 
in  the  future  Snd  Itself  temporarily  weak- 
ened, or  even  paralyzed,  by  the  restrictions 
laid  upon  it  by  article  11,  S  11.  of  the  Con- 
stitution. This  argument  Is  best  answered 
by  quoting  the  language  employed  by  Mr. 
Justice  Lamar  when  disposing  of  a  similar 
argument  advanced  against  the  Colorado  Con- 
stitution in  Lake  County  v.  Rollins,  130  U.  S. 
662,  672,  9  Sup.  Ct.  651,  653  [32  L.  Ed.  1060]: 

"If  it  was  a  mistaken  scheme,  if  it*  operation 
bas  proved  or  shall  prove  to  be  more  ineravm- 
ient  than  beneficial,  the  remedy  i«  with  die  peo- 
ple, not  with  the  courts." 

[2,  II  Questions  of  policy  and  questions  of 
what  Is  tiest  to  Inser't  In  the  Constitution 
nmst  be  regarded  as  having  been  conclusive- 
ly settled  when  the  legal  voters  adopted  the 
amendment.  The  oath  of  the  jndlctary  is  to 
construe  the  Constitution  as  It  is,  and  not  as 
it  might  have  been.  Hagan  t.  Umestone 
County,  160  Ala.  544,  49  South.  417.  37  U  B. 
A  <N.  S.)  1027 :  Gray  on  Limitations  of  Tax- 
ing Power  and  Public  Indebtedness,  S  ^>65. 

However,  this  amendment  to  our  Constitu- 
tion does  not  involve  a  novelty,  nor  does  it 
present  an  untried  experiment.  The- Consti- 
tutions of  some  of  the  other  states  contain 
similar  provisions,  which,  when  presented  to 
the  courts  for  interpretation,  have  been  con- 
strued to  apply  to  both  voluntary  and  in- 
voluntary Indebtedness.  People  v.  May,  9 
Colo.  80,  10  Pac.  641;  Barnard  v.  Knox 
County,  105  Mo.  382,  16  S.  W.  917,  13  L  R. 
A.  244 ;  Grand  Island  &  N.  W.  Ca  v.  Baker, 
6  Wyo.  369,  45  Pac.  494,  34  L.  R.  A.  835, ! 
n  Am.  St  Rep.  926;  Gray  on  limitations! 
of  Taxing  Power  and  Public  Indebtedness,  i 
2059. 

[41  Any  debt  contracted  by  Curry  county 
in  holding  the  special  election  would  be  an 
involuntary  indebtedness  incurred  In  the 
performance  of  a  duty  and  obligation  impos- 
ed by  a  law  of  the  state,  and  therefore  such 
a  debt  is  prohibited  If  It  exceeds  the  f5,000 
limitation  fixed  by  the  C<»i8titutl(xi.  nie 
OTianlc  law  prevents  the  county  from  volun- 
tarOy  asunmlng  the  debt,  and  It  also  re- 


strains the  Legislature  from  compelling  the 
county  to  assume  the  debt  if  the  maximum 
limit  of  Indebtedness  will  be  exceeded.  Lake 
County  V.  Rollins,  130  U.  S.  662.  9  Sup.  Ct. 
651,  32  L.  Ed.  1060;  7  R,  C.  U  952. 

The  next  question  for  determination  Is 
whether,  on  the  admitted  facts,  the  special 
election  will  create  an  Indebtedness  in 
excess  of  $5,000.  It  will  not  be  necessary  to 
decide  whether  article  9,  {  3,  of  the  Constitu- 
tion, applies  to  the  taxes  levied  for  roads  and 
schools;  but  for  the  purposes  of  this  in- 
vestigation we  shall  assume  that  the  Legis- 
lature cannot  divert  tax  moneys  levied  for 
state  or  school  or  road  purposes.  See  North- 
up  V.  Hoyt,  31  Or.  524,  528.  49  Pac.  754; 
Shattuck  V.  Klncald,  81  Or.  379,  394,  49  Pac. 
758;  Miller  v.  Henry,  62  Or.  4,  10,  124  Pac. 
197,  41  U  R,  A.  (N.  S.)  97 ;  Guest  v.  City  of 
Brooklyn,  8  Hun  (N.  Y.)  07;  Mason  v.  Pur- 
dy,  11  Wlash.  501,  40  Pac  130.  We  shaU 
therefore  first  exclude  all  taxes  levied  for 
the  state,  and  also  those  levied  for  at^ools, 
roads,  and  bridges.  The  remainder  of  the 
levy  was  for  "county  tax,  general  4.1  mills." 
This  levy  will  produce  $10,037.60  for  general 
county  purposes. 

[6]  Although  the  record  does  not  reveal 
how  much  of  the  levy  for  general  county  pur- 
poses has  actually  been  collected,  neverthe- 
less, after  the  levy  Is  made,  the  payment  of 
the  taxes  Is  r^arded  as  a  legal  certainty, 
and  for  that  reason  our  calculations  must 
assume  that  Curry  county  has  collected 
$19,037.60  for  general  county  purposes.  Se- 
curity Co.  V.  Baker  County,  33  Or.  338,  847, 
54  Pac  174.  The  recwd  does  not  show  how 
mudi  of  this  amount  bas  already  beoi  ex- 
pended ;  but  It  ts  folr  to  assume  that  only 
such  sum  bas  been  paid  out  as  Is  proportloD- 
ate  to  the  «pired  portion  of  the  year. 

[C]  It  la  true  that  the  budget  shows  tbat 
the  county  plans  to  expend  the  whole  amount 
raised  for  general  county  purposes;  and, 
if  the  county  carries  out  Its  plans,  it  will  be 
impossible  to  bold  the  qiecdel  election  with- 
out exceeding  the  $5,000  Indebtedness  llmlta- 
tton.  In  other  words,  if  the  county  Is  per- 
mitted to  do  what  It  has  planned  to  do,  It 
will  pay  out  all  the  tax  money  for  the  Items 
mentioned  in  the  budget,  and  there  wilt  be  no 
money  available  to  pay  the  (»>st  of  the  elec- 
tion. The  Legislature,  however,  by  the  en- 
actment of  diaptw  ^12,  Laws  1917,  has  In 
effect  said  to  Curry  county:  "If  your  plans 
require  all  your  money,  then  you  must  change 
your  plans;  and,  Instead  of  using  all  your 
money  as  you  have  planned,  you  must  set 
aside  a  suffltdent  sum  to  pay  for  the  special 
election  and  only  the  balance  remaining  la 
available  for  your  plans."  Miller  v.  Henry, 
62  Or.  4,  7,  124  Pac  197,  41  L.  R.  A.  (N.  S.) 
97.  Some  of  the  Items  appearing  in  the 
budget  are  for  voluntary  purposes,  while  the 
others  are  for  Involuntary  obligations,  and 
most  of  the  involuntary  obligations  were 
originally  imposed  by  the  L^^Iature.  The 
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l^^lflilatlTe  auUiorlty  whldi  Imposed  most  of 
the  Involuntary  obligations  Included  In  tbe 
budget  also  created  the  du^  of  holding  the 
special  election,  and  the  duty  lately  created  is 
not  necessarily  of  a  lower  rank  than  tbe 
obligations  previously  Imposed.  If  there  is 
not  enough  mon(>y  to  pay  for  both  tbe  toI- 
untary  and  involuntary  Items,  the  latter  will, 
of  course,  take  precedence  over  the  former; 
and  if  perchance  because  of  a  lack  of  funds 
the  county  cannot  perform  all  the  obliga- 
tions imposed  upon  it  without  exceeding  the 
debt  limitation,  nevertheless  the  necessity 
of  obeying  the  ConsUtutlon  is  paramount 
and  controlling. 

However,  It  is  not  probable  that  the  ex- 
penditure of  $1,200  for  the  special  election 
win  be  followed  by  tbe  direful  consequences 
suggested  by  the  answer.  Tbe  pleadings  do 
not  mention  and  no  account  baa  been  taken 
of  the  revenues  coming  to  the  county  from 
sources  other  than  taxes.  Hie  fees  paid  to 
the  various  county  officers  for  tbe  county 
during  tbe  year  undoubtedly  aggregate  a 
considerable  sum,  acid  probably  are  more 
than  enough  to  pay  for  holding  the  special 
election.  If  the  Income  from  fees  and  other 
sources  aside  from  taxes  is  sufficient  to  pay 
for  the  election,  then  all  the  general  county 
taxes  will  be  available  for  the  purposes  men- 
tioned In  the  budget,  and  the  county  will  be 
able  to  carry  out  Us  plans  without  exceeding 
the  indebtedness  limitation.  The  answer 
fails  to  show  that  tbe  Constitution  will  be 
violated  If  tbe  election  Is  held ;  and  there- 
fore tbe  demurrer  to  the  answer  was  properly 
suatalned,  and  tbe  petitioner  was  entitled  to 
a  peremptory  writ  commanding  the  defend- 
ants to  prepare  for  the  election. 


(84  Or.  SOT) 

MILLER  T.  STATE  INDUSTRIAL  ACO. 

COMMISSION. 

(Supreme  Court  of  Oregon.    June  12,  1917.) 

1.  Masteb  and  Servant  e»417(5)  —  Wobk- 
mkn's  Compensation  Act— Expediting  Ap- 
peals. 

Ky  Workmpn's  Compensation  Act  (Laws 
1913,  c.  llli)  §  32,  providine  tliat  an  appeal  from 
a  decision  of  the  Industrial  Accident  Commis- 
Bioa  sliall  have  precedence  over  all  other  cases, 
except  criminal  coses,  the  Letcifllature  did  not 
intend  that  such  appeal  should  be  expedited  to 
the  extent  of  disurranKins  the  orderly  transac- 
tion of  business  in  the  circuit  court,  or  that 
cases  already  set  for  trini  with  witnesses  under 
subpcena  should  be  displaced  for  such  purpose. 

2.  Master  and  Servant  ®=>417(5)  —  Work- 
men's Compensation  Act — Appeal  to  Cir- 
cuit Court— IltiABiNG  Dk  \ovo. 

Under  the  Workmen's  Compensation  Act, 
providing  that  on  hearing  of  an  appeal  to  tbe 
circuit  court,  the  court,  in  its  discretion,  may 
submit  to  a  jury  any  question  of  fact  involved, 
and  that  the  proceedings  shall  be  informal  and 
Buromary,  but  full  opportunity  to  be  heard  shall 
be  had  before  judgment  is  pronounced,  on  ap- 
peal to  the  circuit  court  frcnn  an  order  of  the 


Industrial  Accident  Commisrion,  the  court  prop- 
erly considered  other  evidence  than  that  sub- 
mitted to  the  commission  on  the  original  hearing, 
thus  making  the  hearing  piacticaUy  a  de  novo 
triaL 

Z.  Mastbb  and  Skrvaivt  «=»417(9)  ~  Work- 
men's Compensation  Act— Judohint  on 
Appbal  from  Inocstbiai,  Coumtbrion. 
On  appeal  to  tbe  circuit  court  from  an  order 
of  the  Industrial  Accident  Commission  in  pro- 
ceetlings  by  an  injured  servant  for  compensa- 
tion under  tbe  Workmen's  Compensation  Act, 
the  court  improperly  entered  judtanent  for  the 
servant  based  on  conclusions  of  law  that  in  de- 
ciding what  amount  should  be  awanled  tbe  court 
was  not  limited  to  compensation  as  provided  by 
the  Workmen's  Compensation  Act;  that  the 
court  was  entitled  to  hear  and  consider  only 
such  testimony  as  would  have  been  competent, 
relevant,  and  material  had  tbe  case  been  an  ac- 
tion at  law  to  recover  damages  for  a  personal 
injury;  that  in  fixing  the  amount  to  be  allowed 
the  servant,  tl.e  court  was  not  limited  by  any 
schedules  of  the  act,  nor  by  any  provision  for 
mouthty  payments,  etc.;  and  that  in  making  an 
allowance  for  surgical  and  medical  services,  tiba 
court  was  not  limited  to  the. surgical  scale  estaJ^ 
lisbed  by  tbe  commission  under  the  act. 

4.  Master  and  Servant  ^=>417(0)  —  Work- 
men's Compensation  Act  —  Findinos  of 
Gmcurr  Court— DEnNirsNBSS. 
On  appeal  from  judgment  of  tbe  drcult  ooart 
on  appeal  to  it  from  an  order  of  the  Industrial 
Accident  Commiasion  in  an  injured  servant's  pro- 
ceeding for  compensation  under  the  Workmen's 
Compensation  Act,  court's  findings  for  tbe  aerv* 
ant  held  not  sufficiently  definite  to  raable  tha 
Supreme  Court  to  enter  final  judgment;  tbe  con- 
clusions of  law  and  judgment  bw>w  being  eno- 
neous. 

In  banc  Appeal  from  Circuit  Conrt,  Mnl^ 
nomah  County;  Robert  G.  Morrow,  Judge. 

Proceedings  for  compensation  for  Injuries 
under  the  Workmen's  Compensation  Act  by 
George  E.  Miller,  the  employ^  From  an 
order  of  the  State  Industrial  Acddent  Com- 
mission disallowing  the  claim,  claimant  ap- 
pealed ti>  tbe  circuit  court,  which  entered 
Judpnent  for  claimant,  and  the  oommlsslcai 
appef^Ia.  Cause  remanded  to  tbe  drcnit 
court,  with  directions  to  take  tvutbes  pn>> 
ceedlngSy 

See,  also,  159  Pac.  1150. 

While  working  as  a  carpenter  upon  a  build- 
ing in  Portland  plaintiff  fell,  striking  upon 
his  head  in  such  a  manner  as  to  produce  a 
partial  facial  paralysis.  The  employer  and 
employ^  had  both  voluntarily  accepted  and 
were  acting  under  the  provisions  of  chapter 
112,  Laws  1913,  commonly  known  as  tbe 
"Workmen's  Compensation  Act"  The  plaint- 
tlS  in  pursuance  thereof  filed  a  claim  for  com- 
pensation for  the  injury  above  mentioned. 
After  an  informal  investigation,  the  commis- 
sion disallowed  the  daim  upon  the  ground 
that  the  injury  existed  prior  tp  the  accident 
described.  Tbe  claimant  then  appealed  to  the 
circuit  court  ftor  Multiwmab  county,  where, 
after  a  hearing,  a  Judgment  was  entered  In 
favor  of  plaintiff,  from  which  the  commission 
appeals. 


«s3For  other  cases  ss*  soms  toplo  and  KET-NimBBR  In  all  Ksy-Numbered  DlgasU  and  lodaxM 
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Geo.  M.  Brown,  Atty*  Gea^  and  J.  A.  Ben- 
Jamin,  Asst  Atty.  Gen.,  for  appellant  James 
H.  McMenamln,  of  Portland,  and  Eugene 
Bland,  of  Flndlay,  HL,  for  re^ndent. 

BENSON,  J.  (after  stating  the  f&eta  aa 
•bore).  [1]  The  first  point  for  consideration 
1b  the  f&ct  that  the  trial  court  did  not  give 
this  api»eal  precedence  orer  certain  other 
cases  already  set  for  trial  upon  days  certain, 
although  such  cases  were  not  a  part  of  the 
criminal  docket.  ThB  act  under  considera- 
tion In  section  32  thereof  provides  that  "such 
appeal  shall  have  precedence  aver  all  other 
cases  except  criminal  cases."  We  cannot 
believe  that  the  Legislature  intended  that 
such  appeals  should  be  expedited  to  the  ex- 
tent of  disarranging  the  orderly  transaction 
of  business  In  the  circuit  courts;  or  that 
cases  already  set  for  trial,  with  witnesses  un- 
der subpoena,  should  be  displaced  for  that 
pDTpose. 

[21  The  next  assignment  of  error  challeng- 
es the  power  of  the  circuit  court  to  consider 
other  evidence  than  that  submitted  to  the 
commission  upon  the  original  hearing.  The 
compensation  act  as  It  existed  at  the  time  of 
the  appeal  contained  among  others  the  fol- 
lowing provision: 

"Upon  the  hearinir  of  siich  an  appeal  the  court 
in  ita  discretion  may  submit  to  a  Jury  an;  ques- 
tion of  fact  involved  io  such  an  appeal.  The 
proceedings  in  every  such  appeal  shall  be  iafor- 
mal  and  summary,  bnt  full  opportunity  to  be 
heard  shall  be  bad  before  Judgment  is  pro- 
nonnced." 

Under  a  very  similar  statute  the  Court 
of  Appeals  of  Maryland  in  Frazler  v.  Leas, 
127  Md.  572,  96  Atl.  764.  holds  that  the  lan- 
guage of  the  act  necessarily  implies  the  tak- 
ing of  testimony  by  the  appellate  court  and 
the  doctrine  there  announced  was  reiterated 
In  American  Ice  Co.  v.  Fltzhugh,  128  Md.  382, 
DT  AtL  999.  We  conclude  that  there  was  no 
error  in  making  the  hearing  practically  a  de 
novo  trial. 

We  come  then  to  a  consideration  of  the 
action  of  the  court  In  treating  the  appeal 
as  an  original  action  for  damages  and  giving 
Judgment  accordingly.  After  making  findings 
of  ternt,  the  court  aLso  filed  conclusions  of 
law,  among  which  are  the  following: 

"Tr\t  for  the  injuries  resuitinc  from  the  fall 
Tefert-fd  to  in  finding  VTII  the  plaintiflf  is  entitled 
to  damages  in  the  fnll  leeal  sense  of  that  term 
to  the  amount  of  $306.08  to  be  paid  out  of  the 
fund  created  under  the  provision  of  said  Work- 
men's Compensation  Act 

"That  in  deciding  what  amount  should  be 
awarded  to  plaintilT,  the  court  is  not  limited  to 
conrqiensation  as  provided  by  tlie  statute  crrating 
the  State  Industrial  Acrident  Commission  (Laws, 
1013.  c.  112),  but  arts  as  a  jury,  and  may 
take  into  consideration  all  the  elements  of  dam- 
age that  a  jnry  mirht  considt^r. 

*Tbat  npfm  the  hearing  of  the  appeal  herein 
the  court  was  entitled  to  hear  and  consider 
SDcb  testimony  only  as  would  have  been  com- 
petent, relevant,  and  material  had  the  case  been 
16SP.-87 


an  action  at  law  to  recover  damages  for  a  per- 
sonal injury. 
"That  in  fixing  the  amount  to  be  allowed  to 

{daintiff  for  bis  injuries,  the  court  is  not  lim- 
ted  by  any  of  the  schedules  contained  in  said 
act,  nor  by  any  provision  for  montliiy  payments 
therem  contained,  nor  by  any  of  the  methods 
provided  by  said  act  for  computing  compensa- 
tion. 

"That  in  making  an  allowance  for  surgical  and 
medical  services  in  such  cases  as  this,  the  court 
is  not  limited  to  the  surgical  scale  established 
by  the  defendant  commission  under  section  23 
of  said  Workmen's  Compensation  Act." 

These  conclusions  were  followed  by  a  Judg- 
ment for  the  claimant  In  the  sum  of  $366.33 
and  the  additional  sum  of  $75  as  physician's 
fees.  We  are  entirely  at  a  loss  to  determine 
the  theory  or  authority  upon  which  the  court 
based  such  a  view  of  the  law.  There  is  noth- 
ing in  the  statute  Itself  to  justify  such  a  con- 
tention, and  our  attention  has  not  been  called 
to  any  authority  which  might  sustain  It  Its 
effect  would  be  to  repeal  the  compensation 
act  by  the  simple  process  of  appeaL  Under 
the  provisions  of  the  statute,  an  appeal  from 
a  decision  of  the  commission  does  not  gtve 
the  ai^Ilate  tribunal  any  new  cause  of  ac- 
tion, or  any  different  law  up<»i  wUdb  to  base 
Its  Judgment 

[3]  The  Judgment  Is  therefore  clearly  er- 
roneous. We  have  no  record  of  the  testimony 
taken  in  the  circuit  court  and  as  to  the  facts 
of  the  case  are  limited  to  the  findings.  Upon 
the  qnestltms  of  Injury  and  disability  these 
findings  are  as  follows: 

"That  the  result  of  such  striking  of  plaintiff's 
head  as  set  out  in  finding  VIII  was  partial  fa- 
cial paralysis,  so  that  plaintiff  for  a  long  time 
could  not  control  the  muscles  of  the  left  side  of 
his  face,  and  the  control  of  the  left  eye  was 
diminished.  Such  partial  paralysis  had  largely 
disappeared  at  the  time  of  the  trial  and  will 
probably  entirely  pass  away  within  a  few 
months.  During  the  continuance  of  such  partial 
paralysis  the  plaintiff  regularly  continued  at 
work  aa  a  carpenter  on  said  building  until  It  was 
completed  without  diminution  of  wages.  That 
plaintiff's  face  was  not  at  all  paralyzed  prior  to 
said  accident. 

"That  at  the  time  of  the  accident  plaintiff  was 
working  as  a  carpenter,  but  did  not  habitually 
earn  his  living  solely  at  that  trade;  nor  was  he 
able  to  find  carpenter  work  during  the  entire 
period  of  bis  partial  facial  paralysis.  "That  dur- 
ing part  of  the  period  of  plaintiff's  disablement 
he  vvorked  as  an  itinerant  vendor  and  canvasser. 

'I'hat  said  condition  of  partial  facial  paralysis 
to  a  certain  extent  but  not  entirely  disabled 
plaintiff  for  the  performance  of  the  work  of  a 
carpenter  for  a  period  of  several  months,  and 
entirely  disabled  him  for  a  period  of,  viz.,  one 
year,  as  an  itinerant  vendor  and  canvasser.'* 

[4J  These  findings  are  not  sufficiently  def- 
inite to  enable  us  to  enter  a  fiual  judgment, 
and  the  cause  will  therefore  be  remanded  to 
the  circuit  court,  with  directions  to  take  such 
further  proceedings,  not  inconsistent  here- 
with, as  will  enable  that  court  to  fix  claim- 
ant's compensation  in  accordance  with  the 
provisions  of  the  compensation  act  aa  It  ex- 
isted at  the  time  of  the  hearing. 
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(Or. 


(84  Or.  48S) 

WAEEriELD.  FRIES  ft  Ca  T.  PABK- 
HUBST  et  aL 

(Supreme  Gonrt  of  Oreg<Hi.  Jane  12.  1917J 

1.  Assignments  ®3=>60(1) — Con btbuction— In- 
tention OF  Parties. 

An  order  drawn  on  a  8pect6c  fund  ma;  oper- 
ate as  ao  assignment  of  such  fund. 

[Ed.  Note. — For  other  cases,  see  AsBignments, 
Cent.  Dig.  H  9&-105.] 

2.  ABBtONUSNTS  4s>134— EVIDEHCB— BUBDEN 

OF  Proof. 

Tbe  burden  is  apon  one  alleging  that  a  fund 
has  been  assigned  to  him  to  prove  that  fact,  and 
that  the  alleged  assignor  parted  with  control 
over  the  fund. 

[Ed.  Note.— For  other  cases,  see  AasignmeDts, 
C^t.  Dig.  II  22&-231.] 

3.  Assignments  ®=»50(1)— Evidkncb>— Sum- 

CIENCT. 

A  letter  written  the  lessee  of  buildings 
appointing  a  corporation  bis  agent  to  collect 
rents  of  buildings  named,  and  authorizing  such 
agent,  after  paying  expenses  of  operation,  to 
turn  over  the  balance  to  the  owner,  was  not  an 
assignment  of  tbe  fund  to  tbe  owner,  but  was 
an  instruction  to  the  agent  as  to  disposal  of  the 
fund,  which  direction  could  be  modified  or  re- 
voked, although  the  lessee  later  recognised  his 
moral  obligation  to  apply  bis  rentals  to  the  pay- 
ment of  his  debts  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  S!  9ft-105.1 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 
'  Interpleader  by  Wakefield,  Fries  &  Co.  to 
determine  the  ownership  of  a  fund  between 
^Vlfred  U  Parkburst  and  H.  Moumal  and 
others.  From  the  decree.  Alfred  U  Patk' 
hurst  appeals.  Affirmed. 

This  is  an  Interpleads  salt  brought  by 
Wakefield,  Fries  ft  Co.,  a  eorporatlMi,  to  de- 
termine tile  ownership  of  a  fund  In  ItB  hands. 
Tbe  rl^t  of  Interpleader  Is  admitted  by  tbe 
defendants.  Tbe  controTersy  Is  between  tbe 
appellant,  Alfred  L.  Parkburst.  and.  tbe  re- 
spondents Chamberlain,  Thomas,  and  Krae- 
mer.  It  appears  from  tbe  record  that  Park- 
burst  is  the  owner  of  lots  1  and  4  in  b\ock 
18  of  Couch's  addition  to  the  dty  of  Port- 
land; that  tbe  defendant  Moumal  was  bis 
lessee ;  that  Moumal  had  sublet  the  premises 
to  sundry  tenants;  that  in  March,  1915, 
Moumal  was  In  arrears  in  a  considerable 
sum  In  tbe  payment  of  tbe  rent  due  Park- 
burst;  that  the  latter  was  demanding  pay- 
ment of  this  debt  A  conversation  was  bad 
about  March  16th  between  L.  E.  Crouch, 
attorney  for  Parkburst,  and  the  defendant 
Moumal.  Moumal  expressed  his  willingness 
at  this  interview  to  turn  over  tbe  lease  or 
the  rentals  accruing  to  bim  from  tbe  prem- 
ises, and  Mr.  Crouch  insisted  that  this  should 
be  done.  On  March  19th,  several  days  after 
this  interview,  tbe  defendant  Moumal  gave 
the  following  letter  to  Wakefield,  Fries  ft  Co. : 

"I  hereby  appoint  you  my  agent  for  the  pur- 
pose of  collecting  all  of  tbe  rentals  from  that  cer- 
tain building  and  premises  situated  and  being 
npwi  lots  one  (1)  and  four  (4),  block  eighteen 


(IS).  Couch's  addition  to  the  city  of  Pcvtland, 

Oregon. 

"And  hereby  authorize  and  direct  that  ^oo 
take  full  charge  of  said  building  and  premises 
and  rent  the  same  out  to  such  persons  and  ap- 
on such  terms  as  to  you  may  seem  best  for  my 
interests;  and  that  out  of  tbe  funds  collected 
by  you  from  rentals,  you  will  pay  the  necessary 
incidental  expenses  of  operation,  and  tbe  balance 
you  will  turn  pver  to  Alfred  I*  Parkburst.  as 
rental  for  said  premises,  under  and  by  virtue  ot 
tbe  lease  thereof,  which  I  hold. 

"And  to  carry  out  the  terms  of  said  lease 
and  make  all  the  payments  and  fuI6ll  all  the 
covenants  therein  as  far  as  is  possible,  hereby 
nuthorizing  and  directing  you  to  do  any  and  all 
things  which  are  necessary  or  requisite  to  carry 
out  the  terms  of  said  lease  as  fully  and  to  the 
same  extent  as  I  could,  or  might  do,  if  person- 
ally attending  thereto." 

Thereafter  Wak^eld.  Fries  ft  Co.  con- 
tinued to  collect  tbe  rents,  taming  orer  the 
net  proceeds  to  Parkburst.  On  August  SO, 
1915.  Moamal  aaxt  the  following  notice  to 
plalntUT: 

"You  are  instructed  to  pay  to  Chamberlain 
Thomas  Kraemer  Humphreys  400-7  Chamber  of 
Commerce  Bldg.  this  city  the  money  now  in  your 
bands  and  hereafter  collected  as  rentals  for  the 
building  owned  by  Alfred  Parkburst  at  Sec- 
ond and  Couch  streets." 

The  defendant  Moumal  followed  this  up 
witb  an  assignment,  executed  under  date  of 
September  9, 1915,  of  all  moneys  In  the  hands 
of  plolntifF  or  thereafter  collected  by  plain- 
tiff, to  Chamberlain,  Tbomas.  Kraemer,  and 
Humphreys.  On  September  10th,  the  defend- 
ant Moumal  notified  plaintiff  in  writing  that 
its  authority  to  collect  rents  for  him  was 
revoked.  On  August  30th,  tbe  fund  In  tbe 
bands  of  plaintiff  amounted  to  $433.32.  and 
thereafter  plaintiff  collected  $86.  Being  in 
doubt  as  to  whether  tbe  defendant  Moumal 
had  the  power  to  make  a  new  disposition  of 
these  rentals  and  direct  their  payment  to 
Chamberlain,  Thomas,  and  Kraemer,  plaintiff 
paid  the  money  into  court  and  brought  this 
Interpleader  suit  The  decree  of  tbe  lower 
court  adjudged  the  fund  to  Chamberlain, 
Thomas,  and  Kraemer,  and  the  defendant 
Parkburst  appeals. 

L.  E.  Crouch,  of  Portland,  for  appellant 
Otto  J.  Kraemer,  of  Portland  (Chamberlain, 
Thomas  ft  Kraemer,  of  Portland,  on  the 
brief),  for  reqwndait 

McGAMANT,  J.  (after  stating  tbe  facts  as 
above).  [1-3]  This  record  raises  one  control- 
ling question :  Did  Moumal's  letter  of  March 
19,  1915t  (H>erate  as  an  assignment  of  tbe 
rentals  to  be  collected  in  tbe  future  by  plain- 
tiff? Did  be  thereby  lose  control  over  tbe 
fund  to  Budi  »tent  as  to  nullify  bis  sub- 
sequent attempt  to  divert  tbe  fund  to  pay- 
ment of  a  debt  which  he  owed  Messrs.  Cham- 
berlain, Thomas,  and  KraemerT  It  has  been 
repeatedly  held  by  this  court  that  an  order 
drawn  on  a  spedflc  and  cleariy  dedgnated 
fund  may  t^rate  as  an  assignment  of  sndk 
fund.  McDanlel  t.  Maxwell,  21  Or.  202,  27 
Pac.  952.  28  Am.  St  Rep.  740;  Wlllard  r. 
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BuUen,  41  Or.  25,  83,  07  Pac.  924,  68  Paa 
422;  Morrla  T.  Leach.  "82  Or.  50ft,  511.  162 
Fac  253.  In  Commercial  National  Bank  t. 
Portland.  S7  Or.  33,  39,  54  Pac.  814,  60  Pac. 
563,  an  order  was  beld  Ineffectual  to  operate 
as  an  assignment  of  the  fund  Involved  tn 
that  case.  The  question  la  one  of  lntenti(Hi 
of  the  parties.  Pacific  Coast  Co.  t.  Ander- 
Bon,  107  Fed.  973,  977,  47  C.  0.  A.  106.  In 
3  Pom.  Eq.  Jnr.  (3d  Fd.)  S  1282,  It  is  said : 

**A  mere  letter,  communication,  or  other  man- 
date to  the  agent,  depositary,  or  debtor,  directing 
him  to  pay  the  fund  to  a  designated  person,  will 
□ot  of  itself  operate  as  an  assignment,  but  it 
maj  be  withdrawn  or  revoked  at  any  time  before 
the  arraneement  is  completed,  by  information 
firea  to  the  intended  payee  bj  or  on  behalf  of 
the  drawer.  What  shal)  amount  to  the  present 
appropriation  which  constitutes  an  equitable 
antgoment  is  a  question  of  intention,  to  be 
fathered  from  all  the  language,  construed  in  the 
light  of  the  surrounding  circumstaoces." 

In  the  light  of  the  principles  announced  in 
these  authorities,  can  we  gather  from  the 
letter  of  March  19,  1915,  an  intention  on  tbe 
part  of  the  defendant  Moumal  to  assign  the 
rentals  to  be  collected  from  his  tenants,  and 
to  sorrender  at  that  time  dominion  over  the 
fund  arising  from  such  collection?  It  Is 
true  that  there  was  a  debt  awing  from  Mou- 
mal to  Patichurst  It  Is  also  true  that  Mou- 
mal recognizes  a  moral  obligation  to  apply  his 
rentals  on  the  payment  of  this  debt  He  tes- 
Ufled: 

"Tbe  money  belonrad  to  Mr.  Parkhurst;  it 
didn't  belong  to  me.  I  considered  the  money  be- 
loDged  to  the  building,  and  the  building  belong- 
ed to  Mr.  Parkhurst." 

On  the  other  hand,  the  letter  was  not  giv- 
en to  Mr.  Parkhurst  or  his  attorney.  It  was 
handed  to  Wakefield,  Fries  &  Co.  several  days 
after  Mr.  Partehurst's  attorney  had  asked 
for  an  adjustment  of  tbe  matter. 

In  its  form  the  letter  is  a  mere  mandate  or 
Instruction  to  Mr.  Moumal's  agent,  directing 
the  latter  to  dispose  of  Moumal's  funds  In  a 
particular  way.  Snch  a  direction  may  or- 
dinarily be  modified  or  revoked.  It  Is  true 
that  plaintiff  was  collecting  rentals  for  the 
defendant  Parkhurst,  but  Mr.  Moumal  testi- 
fies be  selected  plaintiff  to  act  In  the  premises 
for  other  reasons ;  he  had  known  the  plain- 
tiff firm  for  fifteen  years;  being  about  to 
leaTe  for  Alaska  and  being  unable  to  give 
personal  attention  to  the  matter,  he  selected 
plaintiff  to  perform  the  service  specified  in 
his  letter  of  March  19,  1915.  Mr.  Moumal 
farther  testifies  clearly  and  emphatically 
that,  at  the  time  when  the  letter  of  March 
19th  was  given  to  plaintiff,  Mr.  Guild,  secre- 
tary of  plaintiff,  expressly  stated  that  the 
letter  could  be  recalled  and  the  authority  re- 
voked at  any  time.  Mr.  Guild  does  not  deny 
this  testimony. 

Moumal's  testimony  that  tbe  fund  belonged 
to  Parkhurst  proves  that  at  the  time  of  tbe 
trial  he  recognized  tbe  injustice  done  Park- 
burst  by  the  diversion  of  tbe  fund  to  other 
[Hirpo8e&  This  testimony  cannot  infuse  into 


his  letter  of  March  19, 1016,  a  vitality  which 
it  does  not  possess.  Tbe  Intention  which  is 
material  In  the  construction  of  this  instru- 
ment Is  tbe  Intention  at  the  time  when  It  was 
given.  The  burden  devolved  upon  the  defend- 
ant Parkhurst  to  prove  that  the  fund  In 
question  bad  been  assigned  to  him,  and  that 
Moumal  had  parted  with  control  over  It  We 
think  that  the  lower  court  did  not  err  in  Its 
conclusion  that  tbe  defendant  Parkhurst  fail- 
ed to  sustain  this  burden. 
The  decree  Is  affirmed. 

McBBIDB,  a  J.,  and  BEAN  and  HARBIS. 
JJ.,  concur. 

(84  Or.  488) 

WIGAN  et  aL  T.  lA  FOLLETT  et  aL 

(Suprane  Court  of  Oregon.    June  12,  1017.) 

1.  Appeal,  abd  Ebror  «=»n07(2)— Prksump- 
TioN  or  EaxoR— Exclusion  of  Testimont. 

In  the  absence  of  evidence  or  tender  thereof 
to  show  former  statements  inconsistent  with  wit- 
ness' testimony  as  allowed  by  Ia  O.  L.  §9  861, 
864,  it  cannot  be  presumed  on  appeal  that  any 
such  testimony  was  exduded  to  appellant's  prej- 
udicei 

[Ed.  NotK— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2888.  2811-2»3,  2816, 

2916.] 

2.  Witnesses  ^»414(2)  —  Cobsoboratiov  bt 

Unsworn  Statements. 
A  witness*  former  statement  not  under  oath 
was  not  competent  under  U  O.  L.  ^9  861^  804, 
allowing  a  party  to  show  former  inconsistent 
statements  of  his  witness,  to  strengthen  bis  evi- 
dence given  in  court  which  was  weak,  although 
not  adverse  or  prejudidal,  but  merely  unsatis- 
factory to  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1288.] 

3.  Sales  «=s>3— CoNSTBuonoir  or  Coktbact— 
Sal£  ob  Option. 

Agreement  relating  to  raising  of  hops  by  de* 
fendant  and  purchase  thereof  by  plaintiff,  held 
to  be  a  mutual  agreement,  and  not  a  mere  op- 
tion in  plaintiffs'  favor,  and  binding  plaintiffs  to 
accept  tbe  crop  if  of  specified  quality,  although 
the  quantity  was  l«s  than  that  named  in  uie 
contract 

[Ed.  Note.— For  other  cases,  ses  Sates,  Cent 
Dig.  II  ft-l».] 

4.  Sales  ^=>54— Conbteuction  or  Contract 
AS  A  Whole. 

In  construing  contract  of  sale,  the.  whole 
agreement  is  to  he  ctmsidered,  and  not  merdy 
one  clause  of  it,  in  the  Ugbt  of  prevailing  condi- 
tions and  circumstances  witliia  parties'  contem 
platttm  at  the  time  of  execution. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  152.] 

5.  Sales  «=>182(1)  —  Quibfion  roB  Juby  — 

CONFLICTINO  EvinSNCE. 

Where  evidence  was  conflicting  as  to  gual- 
ity  and  inspection  of  hops  which  plaintiff  bad 
contracted  to  purchase,  such  questions  were  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  §  492.] 

6.  Sales  «=9153  —  Delivebt  — Necessity  or 
Notice  by  Sclles. 

Contract  provision  requiring  seller  to  give 
ten  days*  notice  ot  proposal  to  deliver  was  ron- 
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dmd  lD«lfectnal  hy  ttie  buyer's  coins  to  plac* 
of  delivery  and  iDspecting  and  refusing  tlw  crop. 
_[Ed.  Note— For  other 'cases,  see  Sales,  Cent 

Dig.  §S  358-360.1 

7.  Sales  ®=>lf»8(4)— Delivbbt— Nectbsitt  or 
TBNOEn  BT  Seller. 

Where  buyer  upon  inspection  rejected  goods. 
It  was.  unnecessary  for  a  seller  to  tender  goods 
and  load  same  aa  UHwified  by  contract,  since  this 
was  to  be  done  after  acceptance  as  the  buyer 
Diii^ht  direct. 

(Ed.  Note.— For  other  easea,  see  Sales,  Cent 
I>ig.  S  406.] 

8.  Trial  «=»104(t3)  —  Instbuction  —  •'Cos- 

BTRUCTION"  OF  CONTRACT. 
InstriictioD  that  jury  should  give  terms  of 
contract  for  purchase  of  oops  "such  a  reasonuble 
construction'  as  placed  upon  them  by  persons 
engagea  in  tbat  business,  held  not  erroneous,  the 
word  "construction"  referring  to  the  evidence  of 
the  different  witnesses,  and  not  leaving  to  the 
jury  the  construction  of  the  contract  regardless 
of  evidehoe. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  S  46i 

For  other  definlUwa,  see  Words  and  Phrases, 
Construction.] 

9.  Sales  G=>3C4(7)  —  Action  ok  Coittract  — 
Instruct  1  ON  s— I N  sPECTioN . 

Instructions  submitting  disputed  fact  as  to 
whether  buyer  of  hops  had  reasonable  opportuni- 
ty for  inspection  held  proper. 

_[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1072.1   .  ' 

la  Salea  «s»176(4)— BxraiTX  of  Buyer's  In- 
spection . 

If  buyer  rejected  hops  after  jmrtial  inspec- 
tion, seller  was  not  obliged  to  offer  further  op- 
portunity for  inspection, 

[Ed.  Note.— Fmr  other  cases,  see  Sales,  Cent. 
Dig.  i  440.J 

11.  Trial  «=»296(1I)  — InsTBDCTions— Cube 
BY  OTiiBd  Instructions. 

An  itistniction  that  seller  oould  recover  dif- 
ference  between  amount  realized  frwn  sale  of 
hops  after  buyer's  refusal  to  accept  and  the  con- 
tract price,  held  not  erroneous  as  giving  the  sell- 
er the  right  to  sell  hops  for  small  fraction  of, 
their  value  when  construed  with  other  instruc- 
tious. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
■Dig.  {  71i>.j 

12.  Sales  ®=»340— Bitter's  Refusal  to  Ao- 
CEiT— Seller's  Cuoice  of  Ueueuies. 

Upon  buyer's  refusal  to  accept  goods,  the 
seller  may  iieep  the  property  subject  to  buyer's 
order  after  muliiiig  tenner  thereof  and  sue  foi 
balance  of  purchase  price,  or  may  sell  goods  foi 
best  price  obtainable  and  recover  difference  be- 
tween amount  obtained  and  contract  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IMg.  K  U27-M2.J 

Appeal  from  Circuit  Court  ZamfalU  Coun- 
ty ;  H.  H.  Belt  Judge. 

Action  by  Edgar  Clare  Wlgan  and  others 
against  C.  M.  La  Follett  and  another.  Judg- 
ment for  pUiintiffs  for  $101.10.  and  plalntiSs 
appeal.  Alllrmed. 

On  account  of  the  fallnre  of  the  defendants 
to  raise  the  quantity  and  quality  of  hops  de- 
scribed In  a  certain  contract  of  sale,  plaintiffs 
brought  this  action  to  recover  the  sum  of 
$2,100,  advances  made  by  them  to  the  defend- 
ants for  the  purpose  of  raising  the  hops.  The 
agreement  was  executed  March  10,  1913,  and 


the  material  part  necessary  to  detail  here 

provided  that  the  '  defendants,  mnntloned, 
therein  as  the  "vendor,"  should  complete  the 
oultivatlon  of  about  20  acres  of  land  then 
set  out  to  hops  on  the  farm  of  defendant  C 
M.  La  Follftt,  situated  at  Wheatland,  Or., 
harvest,  cure,  and  bale  the  hops  grown  there- 
on In  the  years  1913,  1914.  1915.  1919.  and 
1917,  in  a  careful  and  husbandmanHke  man- 
ner, bargain  and  sell,  and  between  the  1st 
and  31st  days  of  October  of  such  years  de- 
liver to  the  plaintiffs,  designated  In  the  con- 
tract as  the  "purchaser,"  at  the  agreed  price 
of  14  cents  per  pound.  30,000  pounds  of  bops 
to  be  grown  upon  such  premises  "In  bales  of 
about  185  to  205  pounds  eaih,  in  new  24r 
ounce  bale  cloth  five  pounds  tare  per  bale  to 
be  allowed.  In  entire  lots  f.  o.  b.  boat,  at 
Wheatland,  Or.,"  as  the  purchasers  might 
direct.  Such  hops  were  not  to  be  of  the  first 
year's  planting  nor  affected  by  spraying  or 
mold,  to  be  of  good  color,  fully  matured, 
cleanly  picked,  free  from  damage  by  vermin, 
and  In  good  order  and  condition,  otherwise 
known  as  "prime  quality,"  and  the  purchas- 
ers were  to  have  preference  and  selection 
both  as  to  the  quantity  and  quality  over  all 
other  persons  who  might  thereafter  make  con- 
tracts in  relation  to  said  hops.  It  was  also 
stipulated: 

"That  the  vendoi;  shall  serve  notice  In  writing 
on  the  purchaser,  or  his  authorized  agent,  at 
Salem,  Or.,  ot  least  ten  days  before  the  date  on 
which  the  vendor  proposes  to  tender  the  delivery 
of  said  hops ;  but  such  notice  shall  not  be  sent 
until  the  entire  lot  is  actually  in  bale  and  ready 
for  delivery." 

The  purchasers  agreed  to  buy  30,000  pounds 
of  said  hops,  and  pay  14  cents  for  each  pound 
thereof,  less  advances  made  and  interest 
thereon,  conceding  the  right  of  the  plainticrs 
to  inspect  the  same  before  acceptance,  and 
of  accepting — 

"any  part  less  than  the  whole  of  the  bops  so 
bargained  should  for  any  cause  the  quantity  ot 
hope  of  the  quality,  character,  and  kind  above 
(lescribed  and  which  shall  be  raised,  picked  and 
harvcRted  from  said  premises  and  tendered  to 
him  for  acceptance  be  less  than  the  amount  twr- 
gained  for."  • 

It  was  further  provided  that  to  mable  tha 
vendors  to  cultivate  and  harveat  the  crop, 
7  cents  for  each  pound  of  bapa  which  might 
be  grown  upon  sjtid  lands,  not  exceeding 
92,100  of  the  purchase  price,  should  be  ad- 
vanced, JGOO  about  April  1st,  and  ?1,500  on 
or  about  September  1st,  for  each  contract 
year.  Paragraph  V  of  the  contract  Is  in  part 
as  follows: 

"The  parties  hereto  further  agree  tbat  sbonid 
any  breach  be  made  in  the  terms  of  this  contract 
by  the  purchaser,  the  vendor  not  being  in  de- 
fault, the  vendor  may  recover  from  the  purchas- 
er, ns  liquidated  damages,  a  sum  equal  to  the 
difference  between  $4,200.00  and  the  value  of 
thirty  (30.000)  thousand  pounds  of  hops  of  the 
quality  and  in  the  coodition  above  specified  and 
herehv  contracted,  at  the  market  price  thereof 
in  Salem,  Or^on,  on  October  31,  1913,  1914, 
1915,  1916.  1917,  less  the  amount  of  all  md- 
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Tances  made  by  the  porchaser  to  the  vendor  by 
the  terms  of  this  afrreetneot,  with  interest  there- 
on at  tlio  rate  of  6  per  cent  per  annum,  and 
the  purchaser  agrees  to  pay  the  said  damages 
OD  demand,  and  should  any  breach  be  made  in 
tbe  terms  of  this  contract  by  the  vendor,  the  pur- 
chaser not  being  in  default,  the  purchaser  may 
recover  from  the  vendor,  as  Hquidatefl  damages, 
a  sum  equal  to  the  difference  betwpen  $4,200.00 
and  the  value  of  thirty  (30.000)  thousnod  pounds 
of  hops  of  tbe  quality  and  in  the  condition  above 
Bpeci6e<t  and  hereby  contracted,  at  the  market 
price  thereof  in  Salem,  Oregon,  on  October  31, 
10i;i-14-15-l6-17,  and  in  addition  thereto  all 
moneys  which  th^  purchaser  may  have  advanced 
to  the  vendor  in  pursuance  hereof  and  interest 
on  the  advances  as  above  provided,  and  tbe  pur- 
chaser  agrees  to  pay  the  snme  upon  demand 
(ht-re  folluws  a  provision  that  the  purchasers 
ftliall  huVe  a  lien  upon  the  hops  as  security  for 
the  advances  which  thesy  may  make  and  for  such 
damugcu  as  they  may  sustain  by  reason  of  the 
default  of  the  vendor  and  authorizes  tbem  to 
foreclose  the  same  as  a  mortgage  if  such  default 
be  mutle] ;  but  the  vendor  shall  not  be  responsi- 
ble for  any  default  in  the  provisions  of  this  con- 
tract, except  to  repay  advances  and  interest,  by 
reason  of  the  sliortngc  of  the  crop  of  hops  to 
be  raised  upon  said  premises,  if  such  shortuce 
be  oi-otsioned  by  unfavorable  seasons  and  could 
not  be,  for  this  reason,  prevcoted  by  him:  l^ro- 
Ti<1ed.  however,  that  nothing  in  this  agreement 
contained  shall  be  construed  as  a  waiver  by  ei- 
ther party  of  the  right  to  sue  for  the  specific 
performance  of  this  agreement,  or  as  the  exclu- 
sion ur  waiver  of  any  other  right  or  remedy 
which  such  party  may  have  at  law  or  in  equity, 
or  which  may  be  vouchsafed  bim  by  this  agree- 
Bwnt.    *   •   •  ■• 

In  pursuance  of  this  contract  plaintiffs  ad- 
vanced to  defendants  the  sum  of  $600  on 
April  1.  1914,  and  $1,500  on  September  1, 
1914.  In  tliat  year  defendants  raised  and 
liarvested  from  the  farm  described  28,085 
pounds  of  hops.  The  plaintiffs  claim  that 
these  hops  were  not  of  the  quality  specified 
in  the  contract,  but  were  moldy,  not  cleanly 
picked.  Dot  of  good  color,  and  were  broken 
and  the  product  of  the  first  year's  planting; 
that  they  were  of  the  grade  designated  by  th« 
hop  trade  as  "commons"  and  "mediums." 
After  the  bops  were  baled  and  stored  in  de- 
fendant La  Follett's  warehouse  the  agents 
of  the  plaintiffs  went  to  his  farm  for  tbe  pur- 
pose of  Inspecting  and,  as  they  contend,  of 
acceptiog  and  paying  for  the  hops.  They  In- 
flected eight  samples  at  this  time,  which, 
according  to  their  contention,  proved  to  be 
oncleanly  picked,  broken,  moldy,  and  not  of 
tbe  quality  described  In  the  agreement.  They 
assert  that  further  privilege  of  inspection 
was  denied  them,  unle^  they  would  consent 
to  a«xpt  tbe  whole  of  the  hops.  PlalntifCs 
doly  demanded  a  return  of  the  $2,100  which 
was  refused  by  the  defendants.  Consequent- 
ly, on  November  4, 1915,  plaintiffs  commenced 
this  action  setting  forth  tbe  contract,  assert- 
ing the  breach  of  the  same,  the  advances 
made,  tbe  failure  of  the  defendants  to  raise 
the  qnality  or  quantity  of  bops  specified 
tberein,  and  tbdr  fttilnre  to  permit  tbe  plaln- 
tiffs  to  Inspect  tbe  hops.  Tbe  defendants 
filed  an  answer  admitting  tbe  advances,  de- 
nying tliat  the  hops  did  not  comply  with  the 
aoaUty  stipulated  In  tbe  contrad;  or  tliat 


they  refused  to  pemUt  the  plaintiffs  to  In- 
spect said  hops,  and  doiying  any  failure  on 
their  part  to  fulfill  the  terms  of  tbe  agree* 
ment,  and  alleging  as  a  further  answer  and 
counterclaim  that  they  fully  performed  the 
contract  on  their  part  and  produced  28,085 
pounds  of  bops ;  that  plaintiffs  inspected  tbe 
same  on  October  31st  of  that  year  and  arbi- 
trarily and  wrongfully  fejected  them,  after 
which  tbe  defendants  sold  the  bops  at  the 
best  price  obtainable,  to  wit,  $1,936.  They 
further  allege  that  they  sustolned  general 
damages  In  the  sum  of  $1,000;  that  they  were 
oitttled  to  a  commission  of  $140  for  selling 
such  ha^  and  pray  for  a  Judgment  of  $1,- 
050.90.  A  reply  was  filed  putting  In  issue  the 
allegations  of  the  answer.  The  action  was 
tried  to  the  court  and  Jury  resulting  In  a  ver- 
dict In  fnvor  of  tbe  plaintiffs  for  $104.10. 
From  a  Judgment  entered  thereon  plaintiffs 
appeal,  assigning  errors.' 

John  H.  McNary  and  Roy  F.  Shields,  botb 
of  Salem  (McXary,  Smith  &  Shields,  of 
Salem,  on  the  brief),  for  appellants.  Thos. 
Brown,  of  Salem,  and  W.  T.  Vinton,  of  Mc- 
Mlnnville  (Carson  &  Brown,  of  Salem,  and 
McCain,  Vinton  &  Burdett,  of  McMinTille, 
on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  first  contention  made  by  tbe  plaintiffs  is 
that  the  court  erred  in  its  refusal  to  permit 
W.  B.  Magness,  a  witness  for  the  plolntlfCi^ 
to  answer  a  question  asked  for  tbe  purpose 
of  laying  the  f oundatlcm  for  showing  that  the 
witness  had  mad,e  c<mtradlctory  statements. 
Referring  to  the  time  of  tbe  Inspection  of  the 
bops  in  question  tills  witness  testified  as  fol- 
lows in  answer  to  Interrogatories  by  plain- 
tiffs' counsel: 

"Q.  You  may  state  whether  or  not  there  was 
mold  in  this  sample.  A.  There  was  n  light  trace 
of  mold,  three  or  more  berries.  Q.  Did  Mr.  La 
FoUett  look  at  this  sample?  A.  Not  that  I 
know  of.  •  •  *  Q.  How  many  berries  did 
Mr,  Durbin  show  you  that  were  moldy?  A. 
Two  or  three;  I  couldn't  say  exactly.  *  •  • 
Q.  IMdn't  Mr.  Durbin  show  you  off  the  top  of 
the  sample,  some  bops  that  were  moldy?  A.  I 
couldn't  say  whether  be  showed  me  bops  off  the 
top  or  whether  he  split  that  sample;  I  couldn't 
say.  I  forget.  Q.  Didn't  you  tell  me  yesterday 
about  noon  in  the  office  of  Mr.  Conner  of  this 
city,  there  being  present  Mr.  Shields,  Mr.  Dur* 
bin,  and  nwself  and  Mr.  Conner's  stenographer, 
that  Mr.  Durbin  showed  the  samples  that  he 
drew,  the  last  sample  rather,  and  asked  you  to 
look  at  it.  and  that  you  did  look  at  this  sample, 
and  you  found  lots  of  black  mold  in  the  top  of 
it?  A.  Nc^  I  never  told  you  I  found  Iota  of 
black  

Objection  being  made  by  counsel  for  de- 
fendants to  sudi  guestlMi,  tbe  court  sustained 
the  same.  The  witness  bad.  however,  prac- 
tically answered  it,  and  such  answer  was  not 
wlDidiawn  from  the  consideratton  of  the 
Jury,  nor  was  any  motlwi  made  to  strike  out 
tbe  same.  It  Is  the  contentl<m  of  the  plain- 
tiffs that  tbey  were  surprised  by  the  unfa- 
vorable impression  created  by  the  last  an- 
swer of  tbe  witness.  Uiat  tbe  purpose  of 
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the  qnestlcm  was  twatold:  First,  to  refresh 
the  mind  of  the  witness  In  order  that  he 
might  correct  his  testimony;  or,  second,  If 
draled,  to  permit  the  plalntlfTs  to  produce 
other  evidence  excusing  their  mistake  In  call- 
ing him,  and  thereby  destroy  the  efTect  of  his 
adverse  testimony.  The  party  produdng  a 
witness  is  not  allowed  to  Impeach  tals  credit 
by  evidence  of  bed  character,  but  he  may 
contradict  him  by  other  evidence,  and  may 
show  that  he  has  made  at  other  times  state- 
mrats  Inconsistent  with  his  present  testi- 
mony as  provided  by  section  864.  L.  O.  L.  { 
861. 

[1,2]  Under  the  conditions  disclosed  by  the 
record  It  would  seem  that  the  plaintiffs  would 
have  been  entitled  to  other  evidence,  If  such 
could  have  been  produced,  to  show  that  the 
witness  had  at  the  time  Indicated  made  a 
statement  Inconsistent  with  the  testimony  he 
bad  given.  In  the  absence  of  such  evidence 
or  tender  thereof  It  cannot  be  presumed  that 
there  was  testimony  exclnded  to  the  prejudice 
of  the  plaintiffs.  Error  is  not  inferred.  But 
there  is  a  stronger  reason  why  no  error  ap- 
pears in  this  connection.  The  statement  of 
the  plaintiffs'  witness,  made  at  another  time 
and  not  under  oath,  was  not  competent  to 
strengthen  the  evidence  given  on  the  stand 
which  was  weak,  though  not  strictly  speaking 
adverse  or  prejudicial  to  the  plaintiffs.  It 
was  unsatisfactory  to  the  plaintiffs.  The 
witness  testified  that  he  saw  "a  light  trace 
of  mold  on  three  or  four  berries."  This  did 
not  serve  as  a  foundation  far  the  introduc- 
tion of  unsworn  declarations  made  at  anoth- 
er time  by  the  witness,  who  was  not  a  party 
to  the  action,  as  direct  proof  to  substantiate 
the  fact  that  the  h<^8  were  affected  by  a  lot 
of  blade  mold.  To  admit  such  declarations 
would  be  going  farther  that  the  Code  Intends 
or  permits.  This  questloa  Is  fully  discussed 
In  the  following  cases:  Langford  v.  Jones, 
18  Or.  307,  326,  22  Pac.  1064;  SUte  Y.  Steeves, 
29  Or.  85,  103,  104,  43  Pac.  Ml :  Dinard  v. 
Olalla  MIn.  Co.,  52  Or.  126.  134,  94  Pac.  966, 
96  Pac.  678 ;  Sute  v.  Tee  Gueng,  57  Or.  609, 
515,  112  Pac.  424 ;  Rhodes  v.  State,  128  Ind. 
189,  27  N.  E.  866. 25  Am.  St.  Rep.  429.  There 
was  no  error  in  the  rnllng  of  the  conrt  In  this 
reflect 

[3]  The  second  and  third  assignments  of 
error  relate  to  the  refusal  of  the  court  to 
strike  out  all  evidence  In  sni^rt  of  the  de- 
fendants' counterclaim  and  to  eliminate  the 
same  from  the  condderatlon  of  the  Jury  and 
the  refusal  of  the  conrt  to  direct  a  verdict  In 
favor  of  plaintiffs  as  demanded  In  the  com- 
plaint. Tliese  two  ass^ments  may  be  con- 
sidered together,  because  If  the  defendants' 
counterclaim  £alls,  then  the  plaintiffs  are  en- 
titled to  the  full  amount  of  the  advances 
made.  In  the  first  place  the  plalntlffa  submit 
thAt  the  dtfendants  foiled  to  perform  the 
contract  by  raising  only  28,085  pounds  of 
hops,  or  less  than  80,000.  the  stipulated 
amount  By  referoice  to  the  contract  we 
flDS: 


(1)  'The  purchaser  to  have  and  there  is  here- 
by conceded  to  him  the  right  of  inspecting  the 
same  before  acceptance  and  of  aoc^ting  any 
part  less  than  the  whole  of  the  hops  so  bargained 
should  for  any  cause  the  quantity  of  hops  of 
the  quality,  character,  and  kind  above  described 
and  which  shall  be  raised,  pidced,  and  harvested 
from  said  premises  and  tendered  to  him  for  ac- 
ceptance be  less  thaD  the  amount  bargained 
for;"  (2)  the  entire  crop,  whatever  the  amount, 
is  mortgaged  to  secure  the  advances  the  purchas- 
er may  mak^  and  8u«^  damages  as  he  may  sus- 
tain by  reason  of  the  default  of  the  vendors,  and 
the  agreement  authorizes  a  foreclosure  and  al- 
lows attorney's  fees  therefor  in  the  event  of  such 
default ;  <3)  the  agreement  further  provides  that 
"the  vendor  shall  not  be  resptmsiUe  for  any  de- 
fault in  the  provisions  <rf  this  contract,  except  to 
repay  advances  and  interest,  by  reason  of  the 
shortage  of  the  crop  of  hops  to  be  raised  upon 
said  gremiaes,  if  such  shortage  be  occasioned  by 
unfavorable  seascxis  and  could  not  be,  for  thik 
reascoi,  prevented  by  him." 

-  To  begin  .with  It  seems  that  ttie  contract  Is 
a  mutual  one  and  binds  the  purdiasers  to 
accept  and  pay  for  the  crop  raised  on  the 
premises,  as  well  as  the  vendors  to  sell  the 
same,  although  there  should  be  less  than 
30,000  pounds,  the  maximum  amount  bargain- 
ed for.  It  was  a  mutual  adventure.  It  is 
not  a  mere  option  In  favor  of  the  purchasers. 
The  clause  relating  to  the  purchasers*  ac- 
cepting less  than  the  number  of  pounds  nam- 
ed appears  to  be  worded  thus  In  order  to  pro- 
vide for  the  acceptance  of  such  part  of  the 
crop  raised  as  Is  of  the  gnallty  specified  in 
the  contract  and  for  the  rejection  of  the 
balance. 

The  clause  providing  that  the  seller  shall 
not  be  r^ponsible  for  any  default,  except  to 
repay  advances  and  interest,  by  reason  of 
the  shortage  of  the  crop  of  hops  occasioned 
by  unfavorable  seasons  and  without  the 
fault  of  the  vendors,  is  the  closing  part  of 
the  paragraph  containing  the  various  stipu- 
lations that  should  prevail  in  the  event  of 
any  breach  of  the  contract,  and  modifies  the 
who\e  of  such  covenants  as  to  a  breach  on 
the  part  of  the  sellers.  The  fair  Intendment 
of  the  latter  clause  is  to  absolve  the  vendors 
from  any  fault  on  account  of  such  a  failure 
to  raise  the  full  amonnt  named,-  If  they  should 
exercise  an  ordinary  degree  of  care  and  skill 
in  the  production  of  the  hops  and  make  an 
honest  effort  to  produce  the  30,000  pounds, 
although  the  crop  might  be  short  of  that 
amount  of  contract  hops.  The  trial  conrt 
properly  Instructed  the  Jury  to  this  effect 
over  the  objection  and  exception  of  counsel 
for  plaintiffs.  See  Livesley  t.  Johnston,  46 
Or.  30,  52,  76  Pac.  13,  946,  65  U  H.  A.  783, 
106  Am.  St.  Rep.  647;  Lachmund  v.  Lope 
Sing,  54  Or.  106. 102  Pac.  598;  Klnzer  Const. 
Co.  V.  State  (GL  CL)  125  N.  T.  Supp.  46; 
Stewart  r.  Stone.  127  N.  T.  fiOO,  28  N.  B. 
595.  14  L.  R.  A.  215;  Buffalo,  etc..  Co.  ▼. 
Bellevne  Land  &  Impr.  Co.,  1«S  N.  Y.  247, 
59  N.  B.  6,  51  L.  B.  A.  951 ;  OntRrlo,  eta,  Ca 
V.  Cutting  Fmlt  Packing  Ca,  134  CaL  21,  66 
Pac.  28.  63  L.  B.  A.  681.  86  Am.  St  Rep^  231. 

The  agreement  as  to  advances  refers  to 
"seven  cmts  tor  each  pound  of  hops  whldt* 
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may  be  frown  on  said  lands  and  wnlch  are 
by  tbls  agreemoit  to  bim  bargained  and  sold," 
and  tben  names  the  maxlumm  amount  Wliy 
this  snrplnsage  or  dual  stipulation.  If  It  was 
not  contemplated  that  less  than  the  larger 
number  of  pounds  mentioned  woald  be  raised 
and  delivered?  Moreover,  the  plaintiffs  have 
by  their  own  conduct  and  declarations,  as 
shown  by  the  evidence,  placed  such  a  con- 
struction upon  tbls  part  of  the  contract,  for 
when  tbeir  agents  went  to  the  La  Follett 
farm  October  31,  1914,  and  Inspected  the 
1u>ps  there  was  no  controversy  about  the 
quantity  of  the  crop.  The  dispute  arose  over 
the  quality.  The  plaintiffs,  according  to  the 
statement  they  th^n  made,  were  willing  to 
accept  and  pay  for  all  the  hops  which  were 
op  to  the  standard  specified  by  the  agreement. 
It  is  true  that  the  contract  states  as  a  gener- 
al rule  of  damages  the  difference  between  a 
certain  sum  and  the  market  value  of  the  max- 
imum amount  of  the  hops  mentioned  there- 
on. In  the  event  of  their  being  a  less  quan- 
tity raised,  by  computation  this  rule  la  easily 
applied. 

[4]  In  making  a  memorandum  of  the  agree- 
ment the  parties  used  a  lengthy,  ready-made 
form  in  print,  adapted  to  nearly  all  condi- 
tions. In  construing  the  same  it  is  not  a 
question  as  to  what  one  clause  of  it  indicates, 
but  what  the  whole  agreement  means,'  view- 
ed In  the  light  of  the  prevailing  condItlon.s 
and  circumstances  which  were  within  the 
contemplation  of  the  parties  thereto  at  the 
time  of  its  execution.  It  is  the  contention  of 
the  plaintiffs  that  tbe  nonliability  clause  only 
refers  to  the  matter  of  damages  which  might 
be  claimed  by  them.  According  to  the  con- 
stmction  vhidb  we  have  given  to  the  con- 
tract it  Is  incumbent  upon  the  plaintiffs  to 
carry  out  tbe  same,  unless  there  is  a  default 
on  the  part  of  the  vendors ;  in  other  words, 
if  the  defendants,  as  claimed  by  plaintiffs, 
sliould  be  deprived  of  the  t>eneQt  of  their  con- 
tract they  would  within  the  meaning  thereof 
i»ecome  responsible  for  a  default  by  reason 
of  a  shortage  of  the  crop  which,  as  the  evi- 
dence  tended  to  show  could  not  have  been 
prevented  by  them,  and  held  liable  for  a  por- 
tion of  the  penalty.  This  would  not  be  In 
accordance  with  the  agreement  of  the  parties. 

[II  Tbe  motion  on  behalf  of  tbe  plaintiffs 
for  a  directed  verdict  for  tbe  amount  claimed 
tb«n  d^nded  upon  tbe  evidence  in  sup- 
port of  defendants*  counterclaim.  That  In- 
troduced on  tbe  part  of  tbe  latter  tended  to 
■bow  tbat  during  the  year  1914  they  cultivat- 
ed, picked,  cured,  and  baled  In  a  careful  and 
bosbandmaDllke  mannw  on  the  premises 
named  In  tbe  agreement  28,085  pounds  of 
"prime  hops"  of  the  kind  specified  in  the 
contract,  and  had  the  same  in  the  storehous- 
es of  defendant  La  Foll^  at  Wheatland.  Or., 
in  good  order  and  condition,  on  Octot>er  31, 
1914;  tbat  at  this  time  plaintiffs'  agents 
went  to  tbe  warehouse  and  stated  to  Mr.  La 
Ftilett  on  bebaU  of  plalntUEs  that  "we've 


come  down  to  take  In  your  bops" ;  that  tbey 
inspected  tbe  hops,  examining  samples  taken 
from  eight  bales,  stating  they  could  not  take 
tb«n  as  they  did  not  suit  them  and  were  not 
up  to  tbe  contract,  but  that  they  would  pay 
two  cents  more  than  any  one  else  for  them ; 
that  defendant  La  Follett  tendered  the  hops 
to  the  plaintiffs  and  demanded  the  money 
for  them ;  that  this  offer  was  refused  by 
plaintiffs  who  arbitrarily  rejected  the  bops 
in  violation  of  their  contract.  Such  was  the 
evidence  to  sustain  the  allegations  of  defend- 
ants' affirmative  answer.  The  testimony  on 
behalf  of  plaintiffs,  which  is  in  direct  con- 
flict with  the  main  part  of  defendants'  evi- 
dence, tended  to  show  that  the  agents  of  the 
plaintiffs  went  to  Mr.  La  FoUett's  farm  on 
the  day  mentioned,  the  last  day  for  the  de- 
livery of  the  hops  as  per  the  contract,  for 
the  purpose  of  inspecting,  acc^tlpg,  and 
paying  for  the  hops  In  question  according 
to  the  terms  of  the  contract ;  that  tbe  hops 
were  "dirty  picked"  and  moldy,  "not  a  sprink- 
ling of  mold,  but  moldy";  that  they  were 
not  prime  hops,  but  were  "poor  mediums  to 
mediums" ;  that  plaintiff'  agents  stated  tbat 
they  proposed  to  take  all  the  hops  that  came 
np  to  the  terms  of  tbe  agreement  as  to  quali- 
ty, and  that  they  were  there  for  that  [>ur- 
pose;  that  there  were  two  ways  of  settling 
the  matter,  one  was  for  plaintiffs  to  pay  two 
cents  a  pound  more  than  any  other  dealer,  or 
the  proposition  of  absolutely  rejecting  the 
hops ;  that  they  did  not  accept  the  bops  for 
the  reason  that  they  did  not  find  any  "prime 
hops."  There  were  several  witnesses  and 
considerable  testimony  on  both  sides.  There 
was  a  direct  confilct  in  the  evidence  raising 
a  question  for  the  determination  of  the  Jury — 
therefore,  there  was  no  error  Id  the  refusal 
of  the  trial  court  to  direct  a  verdict  In  favor 
of  the  plaintiffs  for  tbe  amount  demanded. 

There  was  also  a  dispute  as  to  the  matter 
of  inspection  of  the  bops  which  stands  upon 
tbe  same  footing  as  tbe  quality  of  tbe  crop. 
The  question  was  properly  submitted  to  tbe 
Jury.  By  tbeIr  verdict  they  found  that  the 
hom  were  "prime  bops,"  as  specified  in  tbe 
agreement;  tbat  the  plaintiffs  bad  a  fair 
opportunity  to  Inspect  them  and  wnmgfully 
rejected  them,  Uiereby  breaidiing  their  con- 
tract 

There  was  some  evidence,  now  complained 
of  by  plaintiffs  that  some  of  the  hops  tender- 
ed were  "baby  hops"  or  tbe  product  of  the 
first  year's  planting,  bat  tbe  d^endants*  tes- 
timony indicated  tbat  a  few  hills  were  reset 
where  some  had  died,  and  tbe  Jury  found  that 
the  quantity  of  young  hops  did  not  lower  the 
whole  crop  below  the  standard  of  "prime 
hops."  This  disposes  of  that  contention. 

[t,  7]  It  is  also  suggested  by  plaintiffs  that 
the  defendants  were  required  to  give  them 
ten  days'  notice  of  their  proposal  to  deliver 
the  hops.  This  provision  was  rendered  in- 
effectual by  the  plaintiffs'  going  to  the  place 
8tlpula,ted  for  tbe  delivery,  and  lnq)ectinc 
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the  crop,  declaring  that  they  were  ready  to 
accept  them  If  they  were  !□  accordance  with 
the  6pe<jficatloDS  of  the  contract.  They  were 
there,  therefore  no  notice  to  bring  them  to 
the  place  would  have  been  of  any  avail.  The 
evidence  on  both  sides  tended  to  show  that 
the  plalntlCfa  went  to  the  warehouse  at 
Wheatland  to  inspect  and  pass  upon  the 
quality  of  the  hops,  and  the  only  bone  of  con- 
tention Involved  the  quality  of  the  crop.  The 
purchasers  agreed  to  pay  for  the  hops  "after 
the  delivery  and  acceptance  thereof  by  him 
at  Wheatland,  Or."  4  Eocy,  Pi.  &  Pr.  629. 
If,  as  the  jury  found  from  the  testimony,  the 
plaintiffs  rejected  tbe  hops,  It  .was  unneces- 
sary and  would  have  been  futile  for  tbe  ven- 
dors to  have  loaded  the  same  onto  the  boat 
This  was  to  be  done  after  the  acceptance,  as 
the  buyers  might  direct.  They  did  not  so 
order.  See  Uvesley  v.  Krebs  Hop  Co..  57  Or. 
352,  97  Pac.  718.  107  Pac.  460,  112  Pac.  1; 
Catlln  V.  Jones,  48  Or.  158.  86  Paa  515; 
Krebs  Hop  Co.  v.  Llvesley,  55  Or.  227,  104 
Pac  3. 

[8]  It  is  Insisted  by  plaintiffs  that  they 
were  entitled  to  an  instruction  to  the  jury 
with  reference  to  the  quality  of  the  hops. 
This  la  granted.  The  court  charged  the  Jury 
upon  this  phase  of  tbe  case  as  follows: 

"Tbin  action  is  brought  apon  a  written  con- 
tract which  has  been  introduced  in  evidence,  and 
which  the  court  will  consider  and  construe,  and 
you  are  bound  to  follow  the  construction  which 
the  court  places  upon  the  written  contract,  for 
that  is  the  Inw.  •  •  •  Now  as  to  tbe  quality 
of  these  hops  contracted  to  be  delivered,  the  con- 
tract saya  that  thesp  hops,  first,  are  not  to  be 
the  product  of  the  first  year's  plantinz;  second, 
not  to  be  affected  by  Bprayiitg  or  mold ;  third, 
they  should  be  of  good  color,  fully  matured, 
cleanly  picked;  fourth,  free  from  damage  by 
vermin,  properly  dried  and  cured,  not  broken, 
in  good  order  and  condition,  otherwise  known 
as  prime  quality.  You  are  to  accept  the  defini- 
tion of  prime  quality  as  laid  down  in  this  con- 
tract by  the  parties  themselves.  You  are,  bow- 
ever,  to  con^der  these  terms  as  used  in  this  con- 
tract In  tbe  ordinary  meaning  and  acceptation 
of  those  terms.  You  are  to  give  them  such  a 
reasonable  construction  and  meauing  as  are 
placed  upon  them  by  persona  who  are  engaged 
in  the  hop  business." 

The  plaintiffs  criticize  the  latter  part  of 
this  Instruction  and  urge  that  It  would  have 
the  effect  of  leaving  to  the  Jury  the  con- 
struction of  the  contract.  We  do  not  think 
the  charge  taken  as  a  whole  would  have  that 
effect.  In  other  words,  the  latter  sentence 
of  the  Instruction  containing  the  word  "con- 
struction" refers  to  the  evidence  of  the  dif- 
ferent witnesses  In  the  case  who  were  grow- 
ers and  buyers  of  bops,  several  of  whom  had 
been  In  the  hop  business  for  a  number  of 
years.  These  witnesses  fully  explained  and 
discussed  pro  and  con  the  different  classifica- 
tions of  hops.  Including  the  kind  named  In 
the  agreement,  so  that  as  applied  to  the  evi- 
dence we  do  not  believe  it  was  possible  for 
the  Jury  to  misunderstand  or  be  misdirected 
by  Uie  charge  which,  ^s  we  read  It,  Is  plflln 
and  wu  proper.  The  point  Is  not  well  taken. 


It  was  in  strict  amformlty  with  the  rale  an- 
nounced by  Mr.  Justice  McNary  in  Netter  t. 
Edmunson,  71  Or.  604,  614,  143  Pac.  636. 
This  instruction  was  in  substance  the  same  as 
plaintiffs'  request  (assignment  No.  VI),  save 
as  to  the  latter  part  of  such  request,  which 
is  in  conQlct  with  the  views  we  have  express- 
ed above. 

[9. 10]  The  evidence  on  the  part  of  the  de- 
fendants tended  to  show  that  the  plaintiffs 
had  all  tbe  chance  to  inspect  tbe  hops  that 
they  desired,  and  after  they  had  examined 
samples  taken  from  eight  bales  they  Informed 
defendants  tbey  could  not  take  tbe  hops,  as 
they  were  not  up  to  the  contract.  Defendant 
La  Foltett  testified  In  effect  that  after  such 
InspectlMi  and  rejection  he  merely  told  the 
agents  of  the  plaintiffs  that,  "If  you  don't 
intend  to  take  them,  I  don't  want  you  to  go 
through  and  cut  them  up."  The  court  charg- 
ed tbe  Jury  upon  this  point  in  substance  as 
follows: 

"Under  this  contract  the  plaintiffs  have  the 
right  of  inspection  of  these  hops  at  any  time 
prior  to  the  full  performance  of  this  Cf)DCraet. 
*  *  *  If  you  find  from  Che  evidence  that  the 
plaintiffs  wrongfully,  rejected  the  hope  and  stat- 
ed to  the  defendants  that  they  would  not  accept 
the  hops,  after  they  had  made  an  examination 
of  a  portion  of  the  hops  contracted  to  be  deliv- 
ered, then  there  would  not  be  any  obligatioo  oa 
the  part  of  the  defendants  to  offer  a  further  op- 
portuoity  for  inspection,  for  tbe  reason  that  tb« 
law  does  not  require  a  party  to  do  vain  or  idle 
things.  If  you  believe,  however,  that  the  defend- 
ants refused  the  plaintiffs  the  right  of  reasona^ 
ble  inspection  of  these  hope,  then  tout  verdict 
should  be  for  the  plaintiffs." 

It  appears  that  this  dlq)ated  ftct  was 
fairly  submitted  to  the  Jury.  We  find  no 
error  In  the  diarge  or  refusal  to  Instruct. 

[11,12]  As  a  rule  of  damages  In  the  case^ 
over  the  objection  and  exception  of  counsel 
for  the  plalnttffSt  the  court  instructed  the 
Jury  as  follows: 

"If  you  believe  from  the  evidence  that  the 
plaintiffs  wrongfully  and  arbitrarily  refused  to 
accept  the  hops  mentioned  in  this  contract,  and 
that  such  bops  were  of  the  kind  and  character 
as  described  in  the  contract,  and  that  the  defend- 
ants had  performed  all  the  conditions  of  the  con- 
tract on  Uieir  part,  then  your  venllct  should  be 
for  the  plaintifis  in  such  a  sum  of  money  as  la 
equal  to  the  difference  between  the  contract  price 
of  these  hops  less  the  amount  for  which  the 
bops  resold  for  in  the  open  market,  plus  the 
sum  of  money  advanced,  viz.  $2,100;  in  other 
words,  if  you  believe  the  defendants  are  entitled 
to  provail  tliey  would  be  entitled  as  damages  to 
the  difference  between  the  sum  of  money  tbey 
would  have  received  bad  the  contract  been  per- 
formed and  the  sum  of  money  which  tbey  actu- 
ally did  receive  for  the  hopa.' 

It  is  claimed  by  plaintiffs*  counsel  that 
under  the  given  instructions  defendants  were 
at  liberty  to  sell  the  hops  for  a  small  frac- 
tion of  tlieir  value.  But  the  court  further 
.charged  to  the  puiiwrt  that  if  the  Jury  should 
find  that  there  bad  been  a  default  on  the  part 
of  the  buyers,  that  the  growers  had  perform- 
ed all  tbe  terms  of  the  contract,  that  tbe  buy- 
ers bad  refused  to  accept  the  hops,  and  that 
the  bops  were  ot  the  kind  and  character  de> 
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scribed  In  the  contract,  Giea  the  growers 
might  treat  the  bops  as  belonging  to  the  buy- 
ers and  go  upon  the  market  and  resell  th«n 
for  the  best  obtainable  price;  that  It  was  the 
duty  of  the  grower  In  this  respect  to  act  In 
good  faith  and  obtain  the  highest  and  best 
price,  and  In  this  connection  the  Jury  should 
ccHislder  as  to  what  was  the  market  value  of 
the  hops  at  the  time;  that  the  defendants 
TTOuld  be  obliged  to  sell  the  iMps  at  the 
market  mlue  or  In  excess  thereof  Taking 
the  charge  as  a  whole  we  do  not  under- 
stand the  same  as  ai^ed  by  counsd.  The 
case  of  Daniels  Morris,  6S  Or.  280,  298, 130 
Pac.  397.  132  Pac.  938,  Is  authority  for  the 
instruction  given.  In  that  opinion  Mr.  Jus- 
tice Burnett,  speaking  for  the  court,  said: 

"Wben  B  buyer  refuses  to  take  and  pay  for 
property  offeretl  by  the  seller  in  performnnce  of 
an  executory  contract  for  the  sale  thereof,  the 
latter  has  toe  choice  of  either  of  two  remedies. 
He  may  keep  the  property  on  hand  subject  to 
the  oruer  of  the  buyer,  after  making  tender 
tbereof,  and  muintnin  an  action  for  the  balance 
of  the  purchase  price,  or  he  may  sell  the  goods 
for  the  beat  price  obtainable,  and  if  that  is  less 
than  the  contract  price  sue  the  buyer  tor  the 
difference." 

There  was  conflicting  evldMice  npon  the 
trial  as  to  the  market  value  of  h<^s  during 
November  and  the  first  part  of  December, 
1914,  the  testimony  concerning  which  ranged 
from  seven  to  deven  cents  a  pouud.  It  is 
also  explained  on  behalf  of  defendants  that 
the  price  being  low  during  the  month  of 
November,  the  market  was  Inactive,  and 
that  for  a  time  the  defendants  were  imable 
to  make  a  sale  of  the  bc^s.  Their  contention 
also  Is  that  after  a  crop  has  been  rejected 
by  a  buyer  It  Is  difficult  to  make  a  sale 
thereof,  especially  in  the  vicinity  of  where 
the  hoiw  have  been  condemned ;  that  Mr.  La 
Follett,  who  attaided  to  the  sale  on  behalf 
of  the  defendants,  was  unable  to  make  a  sale 
in  the  Salem  market,  and  was  obliged  to 
seek  a  sale  la  Portland,  which  be  succeeded 
in  making  the  first  part  of  December.  The 
Jury  might  reoaooably  believe  from  the  evi- 
dence that  for  the  same  cause  a  broker,  in 
making  a  purchase,  would  exact  a  different 
grading  of  the  product,  which  would  account 
for  the  reason  why  some  of  the  hops  in  ques- 
tiiHi  sold  for  seven  cents,  and  nine  bales  for 
four  cents  per  pound.  The  evidence  tended 
to  show  that  a  tttlr  endeavor  was  made  on 
behalf  of  the  defendants  to  make  the  best 
sale  pos^ble  of  the  rejected  hops,  and  ap- 
par«itly  the  Jury  so  found. 

From  a  careful  reading  and  consideration 
of  all  the  Instructions  given  by  the  trial 
court  to  the  Jury,  it  appears  that  the  questions 
at  issue  were  fairly  sabmitted  to  that  tribn- 
naL 

Slndlng  no  error  in  the  record*  the  Judg- 
ment of  the  lower  court  la  affirmed. 

ICcBBJDE,  O.  J.,  and  MOOBJl  and  Mc- 
CAHANT,  JJ.,  concur. 


THABP  T.  JACKSON.'' 


(8!  Or.  78) 


(Supreme  Court  of  Oregon.   June  12, 191T.) 

1.  Executors  and  Adhinistratobs  €=>221(3) 
—Action  on  Quantvh  Mebuit— Evidence. 

In  an  action  on  a  (jtiantum  meruit  for  serv- 
ices rendered  a  decedent  as  stenographer,  testi- 
mony that  an  agreement  was  made  between  de- 
cedent and  plaintiff  whereby  he  agreed  to  pay 
her  $50  a  m<aith  for  her  services,  the  entire  pay- 
ment to  be  made  five  years  after  she  entered  his 
service,  was  admissible  as  material  to  the  meaS' 
uremcnt  of  damages. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  802»  1866, 
1866,  1871.] 

2.  E^VIDENCE  <^376  —  DeCLASATIONS  OF  DE- 
CEDENT— Statute. 

Such  testimony  was  admissible  under  L.  O. 
L.  §  710,  providing  that  the  declaration,  act,  or 
omis:iiou  of  a  deceased  person,  having  sufficient 
knowledge  of  the  sub^jcct,  against  his  pecuniar? 
interest,  is  also  admissible  as  evidence  to  that 
extent  against  his  successor  in  interest. 

[Ed.  Note.— For  other  eases*  see  Evidence, 
Cent.  Dig.  §  1135.] 

3.  Witnesses  ®=>163 — Declabations  of  De- 
cedent—Plaintiff AS  Witness  to  Decla- 
BATi  0N8— Stat  UTK. 

Plaintiff  was  entitled  to  testify  to  decedent's 
declarations  under  L.  O.  U  |  732,  spedfying 
persons  who  cannot  testify, 

[lOd.  Note.— For'  other  cases,  aee  Witnesses, 
Cent.  Dig.  {  670.] 

4.  Witnesses  ®=»1  75(1)— Action  Aqainsf  Ad- 

HNIS-^BAIBIX— DECI^BA'TiONS  OF  DBCBOKHT 

— Aduissibilitt. 
I'laiutiff's  testimony  as  to  decedent's  declara- 
tions made  the  declarations  admissible  on  twhalf 
of  defendant  administratrix. 

[Ed.  Note.— For  other  cases,  see  WibWMes. 
Cent.  Dig.  U  711.  713,  720,  721.] 

5.  E<XBCUT0B8  AND  ADUINierrBATORS  4e3»^(8) 

—Action  fob  Sbbvices— Evidence. 

In  the  absence  of  evidence  that  all  business 
transactions  at  decedcnt'a  office  were  noted  on 
ceitain  calendars  for  the  years  1900  to  1913  in- 
clusive, the  caleudara,  on  which  decedent  had 
made  notations  of  the  buuness  transacted  in  his 
office  from  day  to  day,  there  being  many  days  on 
which  no  notations  were  made,  bad  no  tendency 
to  prove  the  small  volume  of  work  done  at  the 
office,  and  were  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {S  902,  1865, 
1866,  1871.] 

G.  Executors  and  Aduinistbatobs  C=»4G1^ 
—Action  on  Quan-bum  Mebuit— Evidbnci 
AS  TO  Value  of  Sebvicbs. 
In  an  action  on  a  quantnm  roeroit  against 
decedent's  administratrix  for  services  rendered 
decedent  as  stenographer,  though  evidence  of  a 
contract  between  plaintiff  and  decedent  was  ad- 
missible,  the  agreement  was  not  indispensable  to 
recovery  by  plaintiff,  and  plaintiff  was  entitled 
to  have  the  }ury  comsider  other  testimony  bear* 
ing  on  the  reasonable  value  of  her  services. 

[Ed.  Note.— For  other  cases,  see  Executoxa 
and  Administrators,  Cent  Dig.  {  1870.] 

7.  Limitation  of  Acwons  iJ5=>46{7) — SxATun 
OP  Limitations— Deferred  Payment. 
Whero  a  stenographer  agreed  to  work  tor 
decedent  for  $50  a  month,  payable  at  the  end 
of  five  years,  the  payment  did  not  become  due 
until  such  time,  and  the  statute  of  limitations 
did  not  run  on  the  stenographer's  cause  'of  action 
until  six  years  thereafter, 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
'  Actions,  Cent  Dig.  g  246.] 
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S.  E)XECUTOBB  AND  ADlflNIBTBATOBB  «=S>221(5) 

—Rendition  of  SBswcBS-^urnciEHCT  of 

EVIDENCE. 

In  a  stenosrapber's  action  against  an  admin- 
istratrix for  services  rendered  decedent,  evidence 
held  suGSd<»it  to  sustain  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdmiaistratDiB,  Cent  Dig.  SI  903^,  1874, 
1876.] 

Department  2.  Appeal  from  Circuit  Court, 
Douglas  County;  J.  W.  Hamilton,  Judge. 

Action  by  Ada  Tbarp  against  Aura  D. 
Jackson,  as  administratrix  of  C!.  S.  Jackson, 
deceased.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  Is  an  action  against  defendant,  as 
administratrix  of  the  estate  of  C.  S.  Jack- 
son, deceased,  brought  to  recover  the  snm  of 
|2,161.&3  alleged  to  be  due  plaintiff  for  serv- 
ices rendered  the  decedent  between  Febru- 
ary 10,  1908,  and  December  23,  1913.  Plain- 
tiff alleges  that  between  these  dates  she 
officiated  as  stenographer  and  office  clerk  In 
Mr.  Jackson's  office,  and  that  her  services 
were  reasonably  worth  the  above  sum  for 
which  she  asks  Judgment.  The  answer  de- 
nies the  rendition  of  the  services,  and  af- 
firmatively pleads  the  statute  of  limitations, 
and  paymmt.  The  Jury  found  for  the  plain- 
tiff in  the  sum  of  $&50.  From  a  Judgment 
in  plaintiff's  favor  following  the  verdict,  the 
defendant  appalls. 

Greorge  Nenner,  Jr.,  of  Rosebarg  (Neuner 
A  Wimberly,  of  Boseburg,  on  the  brief),  for 
appellant  H.  T.  Bagley.  of  Uillsboro,  and 
Arthur  Langgutb,  of  Portland  (John  T.  Long, 
of  Rosebarg,  on  the  brief),  for  respondent 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  [1]  Error  Is  assigned  on  the  admis- 
sion of  evidence  over  tlie  defendant's  objec- 
tion to  the  effect  that  an  agreement  was 
entered  Into  between  C.  S.  Jackson  and  plain- 
tiff, whereby  he  agreed  to  pay  her  $50  a 
month  for  her  services;  the  entire  payment 
to  be  made  five  years  after  she  entered  his 
services.  This  testimony  is  objected  to  on 
the  ground  that  the  action  is  based  on  quan- 
tum meruit  and  tlmt  evidence  of  a  contract 
on  the  subject  constitutes  a  variance.  It  Is 
well  settled  In  this  Jurisdiction  that  such  tes- 
timony is  admissible  as  material  to  tlie  meas- 
ure of  damages.  West  v.  Eley,  39  Or.  461, 
465,  65  Pac.  798;  Chamberlain  v.  Townsend, 
72  Or.  207,  213,  142  Pac.  782,  143  Pac.  924. 

[2]  This  evidence  is  also  objected  to  on  the 
ground  that  the  declarations  of  a  decedent 
are  inadmissible  against  his  personal  repre- 
sentatives except  where  they  relate  to  his  real 
property.  The  testimony  was  admissible  un- 
der the  express  provisions  of  section  710,  L. 
O.  Ij.,  which  Is  as  follows: 

"The  declaration,  act.  or  omission  of  a  deceas- 
ed person,  bavinfr  sufficient  knowledge  of  the 
■abject,  against  his  pecuniary  interest,  is  also 
admissible  as  evidence  to  that  extent  against 
bis  successor  in  interest." 


[3,4]  Plaintiff  was  enUtled  to  testify  to 
the  declarations  of  the  deceased  under  sec- 
tion 732,  h.  O.  Ij.  Her  testimony  on  the  sub- 
ject made  the  declarations  of  the  deceased 
admissible  on  behalf  of  the  defendant  and 
the  circuit  court  was  liberal  in  admlttii^ 
bis  declarations  offered  by  the  defendant 

[S]  On  plalntifTs  objection,  the  court  ex- 
cluded calendars  for  the  years  1909  to  1913, 
inclusive,  on  whldi  the  deceased  had  made 
certain  notations  of  the  business  transacted 
in  his  office  from  day  to  day.  There  were 
many  days  on  wblcb  no  notatimu  were  made 
on  die  calendars.  The  claim  of  the  defend- 
ant with  reference  to  this  testimony  Is  de- 
fined In  the  offer  of  her  counsel: 

"We  offer  these  caleadars  in  evidence  as  en- 
tries made  in  the  regular  course  of  buHiness  by 
the  deceased.  The  purpose  is  to  show  the  dates 
OD  which  be  worked  at  bis  office  and  when  be 
was  at  his  ranch  and  the  amount  of  work  that  ■ 
was  carried  on  at  the  office,  as  going  to  show 
the  araount  of  work,  for  the  purpose  of  showing 
tho  reasonable  value  of  services  performed  by 
the  plaintiff." 

The  calendars  had  no  tendency  to  prove 
the  small  volume  of  work  done  at  the  office 
in  the  absence  of  evidence  that  ' all  business 
transacted  at  the  office  was  noted  on  the  cal- 
endars. The  bill  of  exceptions  contains  no 
such  evidence.  The  calendars  were  proper- 
ly excluded. 

Before  bringing  this  action,  plaintiff  pre- 
sented her  claim  to  the  defendant  as  admin- 
istratrix, and  the  claim  was  rejected.  It 
is  provided  by  section  1241,  L.  O.  1*.,  that  in 
such  case  the  claim  shall  not  be  allowed  by  a 
Jury  "except  upon  some  competent  or  satis- 
factory evidence  other  than  the  testimony  of 
the  claimant"  This  statute  has  been  con- 
strued by  this  court  In  Goltra  v.  Penland,  45 
Or.  254,  264,  77  Pac.  120.  The  Instructiona 
given  by  the  circuit  court  were  In  harmony 
with  this  construction  of  the  statute,  and  It 
was  not  error  to  refuse  defendant's  requests 
I.  3,  and  7,  which  were  directed  to  this  same 
subject. 

[6]  The  defendant's  fifth  request  asked  the 
court  to  charge  that  plaintiff  could  not  re- 
cover unless  she  proved  the  contract  with  the 
deceased  to  which  she  testified.  The  sixth  re- 
quest was  an  Instruction  to  disregard  the 
evidence  of  the  reasonable  value  of  plain- 
tllTs  services  it  the  Jury  should  find  that  an 
agreement  was  entered  into.  Both  of  these 
requests  were  properly  refused.  The  action 
was  on  quantum  meruit.  While  evidence  of 
the  agreement  was  admissible,  the  agreement 
was  not  indispensable  to  a  recovery  by  plain- 
tiff. Plaintiff  was  entitled  to  bare  the  Jury- 
consider  other  testimony  bearing  on  the  rea- 
sonable value  of  her  services. 

Plaintiff  testified  that  under  her  arrange- 
ment with  the  deceased  her  compensation 
was  not  to  become  due  until  February  10, 
1913.  Her  testimony  was  to  the  effect  that 
Mr.  Jackson  had  a  number  of  large  cases 
which  he  did  not  expect  to  finish  for  serer^ 


>i>'or  oUi«r  cues  see  same  topic  and  KBY-NUUBER  In  all  K«7-Numb«rtd  Dlsests  and  iBdexea 


Digitized  by 


Google 


STATE  T,  BOTEE 


587 


al  Tears,  and  that  therefore  this  nnnsual  ar- 
rangement  was  made  on  .  the  subject  of  ber 
oompenaatloD.  The  defendaDt  pleaded  the 
statute  of  llmitatloiu.  The  court  Instructed 
the  jury  as  follows: 

"You  can  consider  the  asreemeDt  for  another 
[mrpose,  and  that  is  to  determine  when,  if  at 
all,  Bay  amount  became  due.  *  *  *  under 
her  agreement,  if  sho  had  any.  Now,  the  law 
would  provide  that  for  her  work  if  the  amount 
became  due,  aa  atleeed  in  the  defendant's  an- 
swer, and  six  years  bad  elanged  before  tbe  com- 
mencement of  tbe  action,  aluiougb  she  had  earn- 
ed it,  »he  could  not  recover,  because  the  statute 
of  limitations  would  apply  and  defeat  the  action; 
Imt,  if  the  payment  was  deferred,  then  of  course 
it  would  not  become  duo  until  such  time  as  tbe 
agreement  provided  for." 

IT}  Thla  Instruction  correctly  stated  the 
law. 

[I]  The  defendant  moved  for  a  nonsuit 
and  for  a  directed  verdict  These  motions 
were  based  chiefly  on  the  contention  that 
there  had  not  been  sutfldent  corroboration  of 
plaintiff's  testimony  to  entitle  her  to  a  ver- 
dict. A  number  of  vrttnesses  testified  that 
she  performed  services  for  the  deceased,  and 
his  letters  to  her  justified  the  inference  that 
she  was  to  be  paid  for  these  services.  There 
was  also  received  in  evidence  a  check  drawn 
by  the  deceased  In  favor  of  plaintiff  on 
which  was  written,  "In  full  of  all  claims  to 
date;"  This  check  was  dated  April  18, 1814; 
It  was  cogent  evidence  that  plaintiff  had  a 
(^alm  against  the  deceased  on  that  day.  The 
dwck  was  for  $30,  and  ^alntiff  liad  refus- 
ed to  accept  It  There  was  sufficient  corrob- 
oration of  plalutlfrs  testimony  to  sustain  a 
verdict  In  her  ftiTor,  and  the  court  did  not 
err  In  submitting  the  case  to  the  jury. 

We  find  no  error,  and  Uie  judgment  la  af- 
firmed. 

McBRI^E.  a  J.,  and  MOORE  and  BEAN, 
JJ.,  concur.   

<84  Or.  513) 

STATE  ex  rel.  GEHLHAB,  Diet  Atty.,  T. 
,  BOYEB,  County  Clerk. 

(Snprome  Court  of  Oregon.   June  12, 1917.) 

1  STAT0TIB  ^=>23— Passage— Signatures  or 
Officers  op  Houses — Constitution. 
Under  Const,  art  4,  {  25,  providing  that  a 
majority  of  all  tbe  members  elected  to  each 
House  shait  be  necessary  to  pass  every  bill  or 
joint  resolution,  and  that  all  bills  or  joint  reso- 
lutions ao  passed  shall  be  signed  by  tbe  presid- 
ing officers  of  the  respective  Houses,  every  bill 
presented  to  the  officers  for  their  signatures  shall 
m  its  entirety  as  presented  have  received  the 
vote  of  a  majority  of  the  members  of  each 
House. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  {!  20,  27.] 

2.  Statutes  ^=>35i^'— Kefebenduh  bt  Lbqib- 
lature— constit  ution . 
By  Const,  art.  4,  {  1,  the  Legislature  can  of 
itself  refer  to  the  people  any  aud  all  laws  enact- 
ed by  it  provided  that  the  act  shall  be  first 
passed  as  other  bills  are  enacted;  less  than  a 
majority  of  the  whole  membership  of  the  Leg- 
islatun  having  no  authority  to  reier  a  bill. 


1 3.  Statutes  <8=»283(1)— Pbesumption. 

Where  the  journals  of  the  Legislature  are 
silent  on  the  subject,  the  Supreme  Court  will 
presume  that  the  Legislature  observed  the  con- 
stitutional requirement  that  an  amendment  by 
one  branch  of  the  LcgiRlature  was  concurred  in 
by  constitutional  majority  of  tbe  other  branjdi. 

[Ed.  Note.— For  other  cases,  see  SUtutes, 
Cent  Dig.  8  382.] 

4.  Statutes  «=>23— Passage  as  Amended— 
Constitution. 
Under  Const,  art.  4,  S  25.  providing  that  a 
majority  of  all  members  elected  to  each  House 
shall  bo  necessary  to  pass  every  bill  or  joint 
resolution,  and  that  all  bills  or  resolutions  so 
passed  shall  be  signed  by  tbe  presiding  officers 
of  the  respective  Houses,  where  a  bill  consist- 
ing of  four  sections  passed  the  House,  and  was 
sent  to  tho  Senate,  and  there  amended  by  adding 
section  5,  providing  that  the  act  should  be  sub- 
mitted to  the  people  at  tbe  next  general  election, 
etc.,  and,  aa  thus  amended,  was  passed  by  tlie 
Senate  and  sent  back  to  the  House,  and  on  .the 
question,  "Shall  the  House  concur?"  the  yeas 
and  nays  were  demanded,  when  2S  voted  yea, 
26  voted  nay.  6  were  absent,  and  1  was  excused, 
the  names  of  those  voting  and  those  absent  or 
excused  being  entered  in  the  journal,  and  tbe 
bill  being  signed  by  the  Speaker  of  the  House 
and  the  President  of  tbe  Senate,  the  bill  never 
passed  the  Legislature,  not  haviDjg  been  approv- 
ed in  its  amended  shape  (Laws  1917»  p.  457)  by 
a  majority  of  the  House. 

[Ed.  Note.— F(H-  other  cases,  see  Statutes, 
Cent  Dig.  SS  26,  27.] 

In  Banc.  Appeal  from  Circuit  Court,  Mar- 
ion County;  Geo.  G.  Bingbam,  Judge. 

Suit  by  the  State  of  Oregon,  on  the  rela- 
tion ot  Max  Gehlbar,  as  District  Attorney  of 
the  State  of  Oregon  for  Marlon  County, 
against  U.  G.  Boyer,  County  Clerk  of  the 
County  of  Marion,  State  of  Oregon.  From 
an  order  dismissing  tbe  suit  plaintiff  ap- 
peals. Decree  ordered  to  be  entered  revers- 
ing the  order  below  and  enjoining  defend- 
ant. 

This  was  a  suit  brought  In  the  circuit  court 
to  enjoin  defendant  from  placing  upon  tbe 
ballot  for  the  special  election  held  June  4, 
1917,  a  measure,  the  object  and  tenor  of 
which  were  to  require  the  assessors  of  the 
various  counties  of  the  state  to  assess  cer- 
tain lands  claimed  by  tbe  Southern  Pacific 
Railroad  Company,  tbe  title  to  which  has 
■been  In  controversy  between  that  company 
and  tbe  United  States.  The  facts  are  as 
follows :  Tbe  records  of  the  legislative  assem- 
bly show  that  a  bill  consisting  of  four  sec- 
tions passed  the  House  on  February  14, 
1917,  and  was  sent  to  the  Senate  and  there 
amended  by  adding  another  section  (num- 
bered 5),  which  is  as  follows: 

"This  act  shall  be  submitted  to  the  people  of 
the  state  of  Oregon  at  the  next  general  election, 
or  any  special  election  railed  before  such  general 
election,  and  when  ratified  at  such  election  sfaall 
be  in  full  force  and  effect" 

The  bill  as  thus  amended  waa  passed  by 
the  Senate  and  sent  to  the  House,  and  upon 
tbe  question  being  put  "Shall  the  House 
concur?"  the  yeas  and  nays  were  demanded. 
Upon  tlie  roll  call,  28  membm  voted  yea. 
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26  voted  nay,  8  were  absent,  and  1  was  ex- 
cused ;  the  Domes  of  those  voting  as  well 
as  those  absent  or  excused  being  Mtered  In 
the  Journal.  The  bill  was  signed  hy  the 
Speaker  of  the  House  and  President  of  the 
Senate  and  approved  by  the  Governor.  See 
Laws  1917,  p.  457,  c.  238. 

The  relator  claims  that  by  virtue  of  the 
provisions  of  section  25,  art.  4,  of  the  Con- 
stitution, the  bill  never  beennie  a  law  by 
reason  of  the  fact  that  it  did  not  receive  a 
majority  of  the  votes  of  the  members  elected 
to  the  house  of  representatives.  Said  sec- 
tion is  as  follows : 

"A  majority  of  all  the  members  elected  to  each 
House  ihall  he  necessary  to  pass  every  bill  or 
joint  resolution;  and  all  bills  and  joint  reonlu- 
tions  so  passed  shall  be  sizn^  by  th«  presiding 
officers  of  the  respective  Houses.** 

The  complaint  recited  the  facts  above  set 
forth,  and  further  alleged  that  the  ballot 
title  of  the  bill  had  been  duly  certlOed  to  the 
defendant,  who  was  about  to  place  it  upon 
the  ballot  to  be  voted  upon  at  the  ensuing 
special  election,  and  prayed  that  be  be  en- 
joined from  so  doing.  There  was  a  general 
demurrer  to  the  complaint,  which  beli^  sus- 
tained, and  the  plaintiff  electing  to  stand 
thereon,  was  followed  by  an  order  dlsn^sslng 
the  suit,  from  which  order  plaintiff  appeals. 

Martin  L.  Pipes,  of  Portland  (Max  Oeblhar, 
of  Salem,  on  the  brief),  for  appellant.  Frank 
S.  Grant,  of  Portland,  and  L.  D.  Bean,  of 
Engoie,  ^or  respondent. 

McBRTDB,  O.  J.  (after  stating  the  facts  as 
above).  Much  of  the  argument  here  Is  based 
upon  the  proposition  that  the  courts  will  not 
Interfere  to  enjoin  the  passage  of  a  bill  on 
the  ground  that  the  measure  Is  unconstitu- 
tional, and  upon  that  point  counsel  cite  14 
R.  0.  L.  433 ;  Lewis  v.  Denver  City  Water- 
works  Co.,  19  Colo.  236,  34  Pac.  993,  41  Am. 
St.  Rep.  248;  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac.  710,  75  Pac.  222;  Murphy  v. 
East  Portland  (O.  O.)  42  Fed.  308;  Chicago 
V.  City,  85  Neb.  733,  124  N.  W.  142,  19  Ann. 
Cas.  207;  State  v.  Thorson,  9  S.  D.  149,  68 
N.  W.  202,  33  L.  R.  A.  582 ;  Pfelfer  v.  Graves, 
88  Ohio  St.  473,  104  N.  B.  529.  In  our  Judg- 
ment the  matter  so  discussed  is  not  Involved 
In  this  case.  The  question  la,  not  whether 
the  measure  submitted  would  be  constitution- 
al if  passed,  but  whether  the  measure  has  in 
fact  passed  the  Legislature.  The  provisions 
of  the  ODostltutlon  bearing  directly  upon  the 
matter  at  Issue  are:  (1)  Section  25,  art.  4, 
above  quoted.   (2)  Section  19,  art.  4 : 

"Bvery  bill  shall  be  read  by  sections,  on  three 
several  days,  In  each  House,  unless  in  case  of 
emergency  two  thirds  of  the  House  where  such 
bill  may  be  depending,  shall,  by  a  vote  of  yeas 
and  nays,  deem  it  expedient  to  dispense  with 
this  rule;  but  the  reading  of  a  bill  by  sections 
on  its  final  passage  shall  in  no  case  be  dispensed 
with,  and  the  vote  on  the  passage  of  every  bill 
or  joint  resolution  shall  be  taken  by  yeas  and 
nays." 

And  0)  the  following  excerpt  from  section 
1«  art.  4,  as  amended  June  2,  1002: 


I  "T^e  second  power  is  the  referendum,  and  it 
!  may  be  ordered  (except  as  to  laws  necessary  for 
the  immediate  preservation  of  the  public  ppace, 
health,  or  safety),  either  by  the  petition  signed 
by  five  per  cent,  of  the  legal  voters,  or  by  the 
legislative  aasembi;,  as  other  bills  are  enacted." 

[1]  On  principle  It  would  veem  plain  that 
the  intent  of  the  framers  of  the  Constitution 
was  that  no  bill  should  become  a  law  without 
the  assent  of  a  majority  of  all  the  membera 
elected  to  the  Legislature.  Laying  aside  the 
technical  and  extremely  refined  definitions 
of  some  of  the  courts  of  the  words  "final  pas- 
sage," used  In  section  19  of  article  4,  supra, 
wherein  it  has  been  held  that  such  words 
mean  something  less  than  the  Inst  legltilatlve 
vote  upon  the  bill  in  Its  completed  form,  sec- 
tion 25  of  article  4  is  complete  In  ItselL  It 
provides,  first,  that  "a  majority  of  all  the 
members  elected  to  each  Hoiise  shall  he  neces- 
sary  to  pass  every  bill  or  Joint  resolution;** 
and,  second,  that  "all  hills  and  Joint  resolu- 
tions so  passed  shall  be  signed  by  the  presid- 
ing officers  of  the  respective  Houses."  Ana- 
lyzing this  section,  we  Inquire,  "What  bills 
are  the  officers  of  each  House  required  to 
sign?"  The  answer  roust  be,  "Bills  pnssed 
by  a  majority  of  the  members  of  each  House.* 
The  plain  Intent  of  the  section  quoted  is  that 
every  bill  presented  to  the  officers  for  their 
signatures  shall  In  Its  entirety  as  presented 
have  received  the  vote  of  a  majority  of  tlie 
members  of  each  Rouse;  and  to  aay  that  It 
means  anything  less  or  different  from  this 
would  be  a  perversion  of  language  and  logia 

[2]  It  Is  suggested  that  the  Legislature  can 
of  itself  refer  any  or  all  laws  enacted  by  It  to 
the  people,  and  this  Is  true.  Const,  art.  4, 
I  1;  Ubby  v.  Olcott,  66  Or.  124, 134  Pac  13; 
Thielke  v.  Albee,  76  Or.  449,  150  Pac.  854. 
But  the  right  of  the  Legislature  to  submit  a 
measure  to  the  vote  of  the  people  Is  condition- 
ed that  the  act  referred  shall  be  first  passed 
"as  other  bills  are  enacted"  (s'ectlon  1,  art. 
4,  supra);  the  evident  Intent  of  the  section 
being  that  less  than  a  majority  of  the  whole 
membership  of  the  Legislature  should  have 
no  authority  to  refer  a  bill  to  the  electorate. 

Hie  line  of  reasoning  here  adopted  would 
seem  to  render  unnecessary  a  consideration 
of  what  constitutes  the  "final  passage"  of  a 
bill  within  the  meaning  of  section  19  of  arti- 
cle 4  of  the  Constitution.  Counsel  ft)r  de- 
fendant cites  authorities  tending  In  a  greater 
or  less  degree  to  hold  that  the  words  "final 
passage"  have  a  technical  slgniflcatlMi  dif- 
fering from  their  lexicographical  meaning, 
and  that  as  used  in  our  Constitution  the  final 
passage  of  a  bill  is  the  vote  by  which  each 
House  adopts  a  bill  after  It  has  passed  the  first 
and  second  readings,  been  read  the  third 
time,  and  put  on  Its  final  passage;  and  that 
after  a  bill  has  been  so  passed  in  one  House 
and  amended  and  passed  in  the  other  It  is  not 
necessary  that  B  coiicoirrence  In  the  amend- 
ment shall  be  by  a  constitutional  majority. 

The  first  case  cited  by  counsel  Is  Johnstm 
T.  City  of  Great  Falls,  38  Mont.  360,  99  Pac 
1059,  16  Ann.  Cas.  074,  which  latter  pubUcsF 
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tloD  embraces  In  the  note  to  the  principal 
case  a  full  citation  of  the  authorities  bearing 
upon  the  subject  The  pilndpal  case  does 
not  consider  the  effect  of  a  lack  of  a  constitu- 
tional majority  as  aflCectlng  tbe  validity  of 
an  amended  bill,  but  holds  that,  under  a  pro- 
vision of  tbe  Montana  Constitution  similar 
to  section  19  of  article  4  oC  our  Constitution, 
U  is  not  necessary  that  tbe  yeas  and  nays  be 
taken  upop  such  amendment.  Tbe  question 
as  to  wbetber  a  failure  of  a  constitutional 
majority  of  the  members  to  concur;  in  an 
amendment  would  render  It  Invalid  was  not 
Involved  or  considered.  The  principal  rea- 
son given  by  tbe  Montana  court  is  that  to  re- 
qnlre  a  calling  of  the  yeas  and  nays  upon 
concurrence  would  logically  require,  In  addi- 
tion, that  the  bin  as  amended  should  be  read 
'three  times,  and  go  through  all  the  prelimi- 
naries of  an  original  hill,  and  thereby  delay 
and  emlwrrass  legislation.  The  flrst  conclu- 
sion would  seem  to  be  a  non  sequitur,  and  as 
to  the  second  it  may  be  observed  that  less 
baste  In  the  wiactment  of  bills  would  not  be 
an  unmixed  evil — perhaps  a  positive  benefit. 
The  other  cases  cited  are  to  the  same  effect, 
and  we  find  no  case  In  which  It  appears  af- 
firmatively from  the  Journal  that  the  eonenr- 
rence  was  by  less  than  a  majority  of  the 
whole  membership  of  the  concurring  hody. 
As  against  the  views  thus  enunriated,  we 
find  a  body  of  decisions,* fewer,  perhaps.  In 
number,  but  certainly  logical  In  reasoning, 
which  bold  that  the  failure  of  a  majority  of 
the  membership  of  the  concurring  body  to 
vote  In  favor  of  the  amendment  renders  the 
WU  void.  Norman  v.  Kentucky  Board  of 
Managers,  etc.,  93  Ky.  537,  20  S.  W.  901,  18 
L.  R.  A.  557,  Is  a  case  very  similar  to  the  one 
at  bar.  The  following  Is  a  statement  by  the 
eonrt  of  the  facts  and  the  substance  of  its 
opinion  thereon: 

"The  act.  oriiiinated  in  tbe  Senate,  and  pamed 
that  body  upon  a  yea  and  nay  vnte,  entered  upon 
its  journal,  by  the  required  majority.  It  then 
vent  to  the  other  House,  where,  after  being 
amended,  it  passed  upon  a  like  vote,  entered  up- 
on its  Joumsl,  by  a  like  majority.  It  then 
came  back  to  the  Senate,  where  the  amendments 
were  concurred  In  without  a  yea  and  nay  vote, 
and  without  the  vote  of  a  majority  of  the  mem- 
bers elected.  It  is  conceded  by  the  counsel  for 
the  appellees,  and  seems  plain,  that  this  mode  of 
rocveding  did  not  conform  to  tbe  Gonstitution. 
t  complied  with  It  in  neither  letter  nor  spirit 
Tbe  object  of  the  section  above  cited  was  to 
have  the  assent  of  a  majority  of  all  the  members 
elected  to  each  House  to  all  the  provisions  of 
tbe  act,  and  that  this  should  appear  by  a  vea 
ind  nay  vote  mtered  upon  its  journal.  If  a 
bill,  after  passing  one  House  In  the  proper  man- 
ner and  then,  after  amendment,  passing  the 
other  House  in  like  manner,  could  come  back  to 
the  House  in  which  it  ori^dnated  and  be  adopted 
by  a  majority  of  those  voting,  or  a  quorum,  it 
would  defeat  this  object  and  render  the  sectiMi 
Ineffectual.  Let  us  look  at  It  practically.  An 
appropriation  bill  of  9100  originates  in  the  Sen- 
ate and  is  properly  passed.  It  goes  to  the 
Honne.  where  it  ts  amended  by  making  the  sum 
910,000,  and  Is  then  properly  passed  by  it  It 
rctnms  to  the  Senate  for  concurrence,  and  is 
adopted  as  amended  by  a  majority  <d  those  pres- 
ent without  a  yea  and  nay  vote,  dsn  it  be 
wan  contended  that  this  would  bt  a  complianca 


with  the  Constitution?  If  so.  then,  there  being 
38  Senators,  it  would  require  20.  or  a  majority 
of  them,  to  pass  a  bill  for  a  trifle;  but  after 
being  amended  in  the  House,  so  as  to  perba^ 
bankrupt  the  treasury,  it  could  be  concurred  m 
by  the  Senate  by  the  votes  of  11  members,  or 
a  majori^  of  a  quorum;  and  in  case  of  the 
House,  with  Its  100  members,  it  would  require 
51  to  pass  the  bill,  if  it  originated  there,  but 
only  20,  or  majority  of  a  quorum,  to  concur  in 
it  after  it  had  been  changed  in  like  manner  by 
the  Senate.  Further  illustration  seems  needless. 
It  is  trup  it  has  been  held  that  the  'final  passage* 
of  a  bill  means  when  it  first  passes  the  body, 
and  not  when  it  returns  to  it,  after  amendment, 
for  adoptionj  and  it  is  said  that  the  constitu- 
tional provision  as  to  tbe  number  of  votes,  and 
the  entry  of  the  yea  and  nay  vote  on  the  journal, 
docs  not. apply  to  amendments  or  the  reports 
of  conference  committees.  If  so,  then,  no  matter 
how  material  the  cltange,  a  majority  vote  of  a 
quorum  may  pnss  tbe  bill.    The  words  *final 

Sassage,'  as  used  in  our  Constitution,  mean 
nal  passage.  They  do  not  mean  some  passage 
before  the  final  one.  but  tlie  last  one.  They  do 
not  mean  the  passage  of  a  pari  of  a  bill,  or 
what  is  first  introduced,  and  which  may  by  rea- 
son of  amendment  become  the  least  important 
If  so,  then  the  body  may  pass  what  is  practical- 
ly a  new  bill  in  a  manner  counter  to  both  the 
letter  and  spirit  of  the  Constitution.  When  the 
bill  was  voted  on  in  the  Senate  as  amended,  and 
after  ita  return  from  the  House,  there  never 
was  any  further  action  by  the  Senate.  It  was 
the  final  vote,  and  therefore  its  final  passnge: 
and.  being  so,  a  majority  vote  of  all  tne  members 
elected,  with  an  entry  by  yen  and  nay  vote  up- 
on the  journal,  was  necessary  to  Its  constitu- 
tional enactment  The  bill,  as  approved  by  tbe 
speakers  of  tbe  two  Houses  and  by  the  Govern* 
or,  never  was  passed  by  the  Senate  by  a  major- 
ity of  all  ita  memben,  nor  by  a  yea  and  nay 
vote." 

It  is  difficult  to  escape  the  logic  of  this 
opinion.  To  like  effect,  see  Cohn  v.  Klngsley, 
5  Idaho,  416,  49  Pac.  985,  38  L.  B.  A.  74; 
Stephens  v.  Labette  Co.,  79  Kan.  153,  98  Pac 
790;  and  note  to  16  Ann.  Cas.,  supra.  But 
our  view  of  the  ^ect  of  sections  1  and  25  of 
article  4  renders  a  discussion  of  the  above 
question  largely  academic,  and  we  do  not 
feel  that  It  Is  seceasary  to  pass  up<m  it  In 
thia  case 

It  Is  urged  that  It  has  been  tbe  frequent 
practice  of  the  Legislature,  ever  since  the 
adoption  of  the  Constitution,  to  concur  in 
amendments  without  tbe  yeas  and  nays  being 
called  and  by  less  than  a  majority  vote  of  tbe 
whole  membership^  The  most  that  can  be 
said  is  that  the  Journals  are  silent  as  to  these 
particulars.  It  may  be  conceded  for  the  pur- 
poses of  this  case.  Illogical  as  the  concession 
may  seem,  that  the  taking  of  an  aye  and  nay 
vote  upon  an  amendment  is  unnecessary,  and 
that  the  final  passage  of  a  hill  in  the  meaning 
of  the  Constitution  la  the  vote  by  which  it 
passed  before  It  la  amended  by  the  other 
branch  of  the  legislative  body;  bat  there 
still  remains  section  25,  requlrii^.  In  effect, 
a  majority  of  all  the  members  elected  to  pass 
a  bill,  wbdch  in  that  section  evidently  means 
a  complete  bUl  ready  for  the  signatures  of  the 
respective  officers.  We  do  not,  after  a  dlll- 
gent  search  of  the  journals,  find  a  single  In- 
stance, out^e  of  the  preaeat,  where  It  ta 
shown  that  an  amendment  by  one  biancb 
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of  the  Legislature  was  concurred  In  by  less 
than  a  constitutional  majority  of  the  other. 

[3,4]  We  6nd  a  multitude  of  instances 
where  the  record  is  silent  on  the  subject,  and 
in  such  cases  the  courts  will  presume  that 
the  constitutional  requirement  was  observed. 
State  T.  Rogers,  22  Or.  348,  30  Pac.  74;  Mc- 
Kinnon  v.  Cotner,  30  Or.  588,  49  Pac.  956; 
Cortland  7.  Ylck,  44  Or.  439,  75  Pac.  706,  102 
Am.  St  Rep.  63a  Here  the  record  is  not 
stleot.  It  shows  upon  its  face  that  only  28 
members  of  the  CO  elected  voted  in  favor  of 
the  measure.  Until  some  system  of  logic  can 
be  Invented  which  nill  demonstrate  that  to 
pass  a  bill  It  is  necessary  only  to  pass  a  part 
of  one.  and  that  28  and  31  are  synonymoUB, 
we  cannot  hold  that  this  measure  ever  passed 
the  Legislature.  Counsel  for  plaintiff  has  re- 
frained from  a  discussion  of  the  constitution- 
ality of  the  act,  and  we  do  not  place  our  de- 
cision upon  that  ground.  We  merely  hold 
that  it  never  passed  the  Legislature,  and  was 
therefore  ineligible  to  a  place  on  the  ballot 
Hie  Constitutttm  provides  two  methods  by 
which  measures  may  be  referred  to  the  peo- 
ple for  their  decision.  One  is  by  petition 
signed  by  5  per  cent  of  the  legal  voters,  and 
the  other  is  by  an  act  passed  by  the  constltu- 
ti<mal  vote  of  the  Legislature.  In  State  ex 
rel.  T.  Olcott  68  Or.  277. 12S  Pa&  303,  we  held 
that  the  courts  bad  jurisdlctlcm  to  ascertain 
whether  a  referendum  petition  contained  a 
sufficient  percentage  of  namefl  of  legal  voters 
bo  entitle  the  measure  to  be  put  upon  the  bal- 
tot ;  and,  following  the  same  Une  of  reason- 
ing, we  have  the  right  to  ascertain  .whether 
audi  constltatlonal  prerequisites  have  been 
complied  with  as  will  entitle  the  measure  here 
involved  to  be  voted  upon  at  the  June  elec- 
tion. They  have  not 

The  act  never  passed  the  Leglslatare,  and  a 
decree  will  be  entered  here  reversing  the  de- 
cree of  the  circuit  court  and  enjoining  the  de- 
fendant from  placing  the  proposed  measure 
upoD  the  ballot 

BENSON,  J.,  absent 


(86  Or.  eS) 

STEWART  V.  MANN  et  aL» 
(Supreme  Oourt  of  Oregm.  Jane  12,  1917.) 

1.  Contracts  «s>S10— Dischabqb  bt  Bank< 

BUPTCT. 

Where  an  orcbarcl  compaay,  wbicb  bad  con- 
tracted to  sell  orchard  lands,  went  into  bank- 
ruptcy, the  bankruptcy  did  not  impair  the  ob- 
ligations of  the  company's  contract  with  its 
veadee,  nor  lessen  his  pririlegcs  ander  it,  and 
did  not  foreclose  bis  interest  in  the  land ;  he 
not  being  compelled  to  take  title  on  less  favorable 
terms  than  those  for  wbicb  be  stipulated. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  1447.] 

2.  VENDOB  ANO  PUBCHASBft  ^212— ASSUMP- 
TION or  Vendok's  Liabilities. 

Where  en  orchard  company  contracted  to 
sell  orchard  lands,  the  contract  containiuK  stip- 
ulations, and  went  into  bankruptcy,  and  a  third 


person  purchased  the  lands  of  the  orchard  com- 
pany subject  to  the  liens  and  incaQd>rance8  of 
its  prior  contracts  of  sale,  expressly  agreeing 
to  anaiime  them  as  part  of  the  purchase  price, 
the  third  person  placed  himself  precisely  in  the 
situation  of  the  company  at  the  outset  of  the 
transaction  between  it  and  its  vendee,  and  was 
hound  to  perform  the  company's  covenants;  If  be 
dpfiired  to  avoid  such  result,  he  should  have 
foreclosed  his  contract  with  the  party  who  with 
himself  originally  owned  the  land  as  tenants  in 
common,  whereby  be  inigbt  rid  his  own  half  of 
the  land  of  the  obUgatioDS  of  bis  agreement  to 
sell  his  half  to  his  cotenant,  who  organized  the 
orrhard  company. 

[Kd.  Note. — For  ether  cases,  see  Vendor  and 
Pupchaser,  Cent.  Dig.  U  430-439.) 

3.  Vbnoob  and  Pubcraseb  ^=>212--Bbbacb 

OP  CoHnACT  BT  VEKDOB'8  SUCCESSOB. 

Where  one  coteoaot  agreed  to.  sell  orchard 
lands  to  another,  and  the  tatter  organised  an 
orchard  company  and  conveyed  the  whole  tract 
to  it,  and  it  contracted  to  sell  to  plaintiff  od  ' 
certain  tc«tns  and  became  bankru^  the  first 
cotenant  buying  the  lands  at  trustee's  sale  sub- 
ject to  the  company's  contracts  of  sale,  express- 
ly assuming  them,  and  plaintiff  vendee  preferred 
a  claim  for  damages  for  the  neglect  of  tfae  com- 
pany and  the  first  cotenant  to  cultivate  the  or- 
chard lands  as  required  by  the  orchard  com- 
pany's contract  to  sell,  and  the  first  cotenant 
repudiated  the  obligations  Originally  resting  up- 
on the  company,  bis  cmduct  constituted  what 
plaintiff  was  entitled  to  consider  a  breadi  of  the 
contract  to  sell  the  ordiard  lands. 

[Ed.  Note.— For  other  case^  see  Vendor  and 
Purchaser,  Gent  Dig.  H  43&-439.3 

4.  Vendob  and  Pdbchaseb  4=3337— Fobbclo- 
suBE  OF  Vendee's  Lien. 

A  vendee  acquires  an  estate  in  land  under  an 
executory  contract  of  sale  in  proprntion  as  he 
pays  the  purchase  price  and  is  not  In  ddtanlt 
in  performance  of  hia  covenant;  the  vendor 
holding  the  lecal  title  to  such  extent  in  trust  for 
the  vendee.  When  the  seller  repudiates  or  fails 
to  perform,  the  vendee  has  the  right  to  get  out 
of  the  land  what  he  put  Into  it  by  foreclosing 
his  vendee's  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  $$  986-990.] 

6.  Vendob  and  Purchaseb  4s»97— Rescib- 

bion—Placinq  in  Statu  Quo. 
Where  land  was  contracted  to  be  sold.  and. 
on  the  vendor  corporation's  bankruptcy,  an  orig- 
inal owner  of  the  lands  as  cotenant  -bought  at 
trustee's  sale,  subject  to  the  company's  con- 
tracts to  sell,  expressly  assuming  such  liens  and 
incumbrances,  when  such  purchaser  sought  to 
rescind  the  company's  contract  to  sdl,  be  dionld 
have  put  tlie  buyer  In  statu  quo. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  K  161,  162.  166.] 

Department  2.  ^peal  fivm  Circuit  Gonrt 
Washington  Conn^;  Geo.  R.  Bagley,  Judge. 

Suit  by  Walter  P.  Stewart  as^nst  S.  M. 
Hann.  Minerva  F.  Mann,  and  the  Padflc 
Trust  Association,  Limited,  a  corporation. 
From  the  decree,  plaintiff  appeals.  Decree 
reversed,  and  decree  entered  in  accordance 
with  the  prayer  of  the  complaint  with  an 
exception. 

This  Is  a  suit  to  foreclose  a  vendee's  lien 
upon  realty  described  as  tract  54  and  the 
east  110  feet  of  tract  53  of  the  Chehalem 
Mountain  Orchards.  It  appears  from  the 
record  that  In  May,*  1910,  the  defendant  Mann 
and  one  Relmera  were  the  owners  as  tenants 
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tn  common  of  some  land  of  which  the  above- 
mentioned  parcels  are  a  part  At  that  time 
Mann  contracted  in  writing  to  sell  his  moiety 
to  Reimers  on  certain  terma  While  the  title 
was  to  this  condition,  Reimers  organized  the 
Chehalem  Mountain  Orchards  Company,  a 
corporation,  and  to  it  deeded  the  whole  tract 
The  company  In  torn  entered  into  a  contract 
with  the  plaintiff  to  convey  to  htm  the  par^ 
eels  first  mentioned.  He  was  to  pay  certain 
Installments  quarterly.  The  ^company  on 
Its  part,  among  other  things,  was  to  maintain 
and  care  for  the  orchards  upon  the  land  *1n 
a  sdentlflc  manner,  by  approved  methods, 
and  to  replface  aU  trees  that  foiled  to  grow 
within  four  years  from  the  date  of  the  agree- 
ment" and  the  plaintiff  was  let  Into  posses- 
sion. Subsequently  the  company  went  Into 
bankruptcy,  and  at  a,8ale  the  trustee  the 
defoidant  Mann  bought  In  the  whole  prop- 
erty. Including  that  which  the  plaintiff  had 
agreed  to  purchase,  and  took  from  the  trustee 
a  deed  which  redted  all  the  Incumbrances 
iqion  the  tract,  and  the  fact  that  designated 
parts  of  It  were  subject  to  certain  contracts 
<a  sale,  embradng  the  one  here  In  dispute, 
and  contained  this  condition: 

"All  of  which  liens  and  incumbrances  as  above 
net  forth  the  part^  of  the  second  part  [Mann], 
for  bimBcIf.  his  heirs,  executors,  administrators, 
and  amigna.  hereby  expressly  agrees  to  assume 
as  a  part  of  the  purchase  price  thereto." 

The  plaintiff  paid  various  Installments  of 
the  purchase  price,  some  to  the  company, 
subsequently  others  to  the  trustee,  and  finally 
stlU  others  to  the  defendant  Mann,  tn  pursu- 
ance of  the  letter's  notification  and  that  of 
the  trustee,  all  in  due  time  as  required  by 
his  contract.  There  were  yet  other  Install- 
mrats  to  be  paid,  but,  at  the  time  he  made  the 
last  payment  to  Mann,  Stewart  did  so  under 
protest,  and  claimed  to  him  that  neither  he 
nor  the  ctmipany  had  properly  complied  with 
the  stipulation  for  the  cultivation  and  es- 
tablishment of  the  orchard,  and  contended 
that  there  should  be  an  abatement  of  the 
purchase  price  to  cover  these  shortcomings. 
Mann  responded  by  returning  to  the  plainticr 
all  money  which  the  latter  had  paid  direct- 
ly to  him,  and  repudiated  any  obligation 
on  tals  part  to  malie  good  the  fault  of  ttae 
company  respecting  the  orchard.  This  suit 
followed,  by  which  Stewart  seeks  to  Impress 
upon  the  land  a  lien  in  his  favor  for  all  the 
money  he  has  paid,  after  deducting  the 
amount  returned  to  him  by  Mann.  The  de- 
fendant, answering,  recites  the  history  of 
the  transactions  and  claims  to  have  bought 
the  land  free  of  all  obligations  whatever  on 
his  part  to  sell  the  same  to  the  plaintiff, 
and  Bliys,  further,  that  they  entered  Into  an 
oral  contract,  after  the  trustee's  sale,  where- 
by be  agreed  to  transfer  the  title  to  the 
plaintiff  upon  payment  of  the  sums  desa^bed 
In  bis  fMmtract  with  the  company,  but  that 
the  plaintiff,  after  baring  made  several  pay- 
ments to  Mann,  refused  to  pay  further, 


whereupon  the  latter  returned  to  the  former 
all  the  payments  he  had  made  to  Mann  di- 
rectly, which  the  plaintiff  has  retained  ever 
since,  with  the  resnlt  as  Mann  contends,  that 
the  latter  is  the  owner  in  fee  simple  of  the 
property.  He  alleges,  however,  that  he  is 
willing  to  convey  the  land  to  the  plaintiff 
when  the  latter  pays  the  amount  stipulated 
by  the  oral  agreement  The  reply  traverses 
the  answer.  The  circuit  court  entered  a  de- 
cree substantially  requiring  specific  per- 
formance on  the  part  of  Mann,  condltltmed 
upon  Stewart's  finishing  the  payments  men- 
tioned In  the  contract  with  the  company,  but 
that  In  defoult  thereof  plaintiff  should  be 
utterly  foreclosed  of  all  tltle^  and  that  Mann 
should  be  considered  the  owner  tn  fee  ^mple. 
The  plaintiff  has  appealed. 

Geo.  Arthur  Brown,  of  Portland  (Ray  B. 
Ck)rapton,  of  Portland,  on  the  brief),  for  ap- 
pellant. Leroy  Lomax,  of  Portland,  for  re- 
spondents Mann. 

BURNETT.  J.  (after  stating  the  facts  as 
above).  [1,2]  The  bankruptcy  of  the  com- 
pany did  not  impair  the  obligations  of  the 
contract  with  the  plaintiff,  nor  lessen  his 
privileges  under  the  same.  It  did  not  fore- 
close bis  interest  in  the  land.  He  was  not 
compelled  thereby  to  take  title  on  lef.s  favora- 
ble terms  than  those  for  which  he  stipulated. 
In  buying  at  the  sale  and  taking  the  convey- 
ance from  the  trustee,  with  the  condition  in- 
serted therein,  as  above  quoted,  Mann  placed 
himself  precisely  in  the  situation  of  the  com- 
pany at  the  outset  of  the  transaction  between 
it  and  the  plaintiff.  The  defendant  contends 
that  Reimers  did  not  assign  to  the  company 
his  contract  for  the  purchase  of  Mann's  un- 
divided half  of  the  land.  That,  however, 
cannot  avail  Mann  in  the  present  juncture, 
for  he  took  the  deed  mentioned  with  the  con- 
dition stated,  and  this  binds  him  to  perform 
the  covenants  of  the  company,  if  he  had  de- 
sired to  avoid  this  result  It  was  his  business 
to  foreclose  his  contract  with  Reimers,  where- 
by he  might  have  rid  his  own  half  of  the  land 
of  the  obligations  of  the  agreement  betwem 
himself  and  Reimers.  With  them  would  have 
fallen  plalntifTs  interest  in  the  Mann  half, 
for  that  Interest  depended  upon  and  was  de- 
rived from  the  Reimers  contract  Mann 
avoided  this  course,  however,  and  bought  In 
the  whole  tract  on  the  terms  already  de* 
scribed,  which  estops  him  from  shirking  the 
obligations  of  the  company  under  Its  cove- 
nant with  the  plaintiff.  Gummlngs  t.  Jack- 
son. 55  N.  3,  VSq.  805,  38  Atl.  763;  Hill  T. 
Minor,  79  Ind.  48 ;  Crawford  v.  Edwards,  33 
Midi.  354;  Miller  v.  Thompson,  34  Mich. 
10 ;  Gooa  T.  Goos,  57  Neb.  204,  77  N.  W.  687 ; 
Hadley  t.  Clark,  8  Idaho,  407,  60  Pac.  310; 
Selby  T.  Sanford,  7  Kan.  App.  781,  54  Pac. 
17;  Mississippi  Vall^  Trust  Go.  v.  Hofius, 
20  Wash.  274,  65  Pac.  64. 

[S]  The  result  Is  that  the  situation  Is  Equiv- 
alent to  that  ezlstinK  between  tbe  company 
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and  tbe  plaintiff  at  the  outset.  The  plaintiff 
was  not  in  default  in  his  payment  He  pre- 
ferred a  claim  for  damages  for  the  neglect 
of  the  company  and  of  Mann  to  cultivate 
the  orchard  as  required  by  the  contract. 
This  was  not  a  breach  of  the  stipulation  on 
the  part  of  the  plaintiff.  It  Is  not  necessary 
to  determine  whether  the  demand  was  well 
or  111  founded.  However,  it  seems  to  have 
provoked  the  defendant  Mann  to  repudiate 
tbe  obligations  originally  resting  upon  his 
predecessors  in  title,  something  he  had  no 
right  to  do.  having  assumed  them  as  already 
shown.  His  conduct  constitutes  what  Stewart 
is  entitled  to  consider  a  breach  of  the  coq* 
tract  on  the  part  of  Mann.  In  the  language 
of  Mr.  Justice  Vnnn,  In  Elterman  v.  Hyman, 
192  N.  T.  113.  126,  84  N.  E.  937,  W2.  12T  Am. 
St  Rep.  802,  871,  15  Ann.  Cas.  819,  824,  as 
applied  to  Stewart: 

"He  ac-cepts  'the  situation  which  the  wronsr- 
doing  of  the  other  pnrty  lias  brought  about.'  and 
triof  to  zet  out  of  tbe  land  whnt  he  pnid  on  It 
under  the  contract.  •  •  •  The  vendee  does 
not  rcsoinil  when  without  fault  he  goes  into  a 
court  of  equity  and  insists  on  a  right  springing 
from  the  contract  and  payment  thereon  pursuant 
to  Its  terms.  He  docs  not  repiidinte  the  con- 
tract, but  stands  on  it  and  adtrDis  it  as  the 
foundntiiin  of  the  right  he  seclts  to  enforce,  as 
fully  as  if  he  sought  entire  specific  performance. 
He  docs  nnt  abandon  bis  equitable  ownership 
by  trying  to  a«.-»ert  it  in  the  only  way  that  it  can 
be  asserted.  The  contract  has  been  performed 
by  bin),  wholly  it  may  be.  or  in  part,  as  in  the 
case  before  us,  and  ns.  owing  to  the  fault  of  the 
venilor,  he  cannot  have  the  full  performance  to 
which  he  Is  entitled,  he  asks  for  partial  per- 
formanre  by  the  enforcement  of  the  trust  created 
by  tho  contract  and  payment  as  provided  there- 
by. He  does  not  sue  for  money  had  and  receiv- 
ed, but  to  enforce  a  Hen  on  land  into  which  the 
money  went.  Nor  does  he  rescind  the  contract 
which  is  the  source  of  his  lien,  by  seelting  to  en- 
force it  to  the  only  extent  now  possible,  owin? 
to  the  breach  by  the  vondor;  but  he  demands 
that  equity  should  give  him  the  Interest  la  the 
land  that  be  acquired  by  the  contract  and  pay- 
ment. The  denial  of  that  right  would  be  an  en- 
couragement to  wrongdoing,  and  to  hold  that  an 
attempt  to  foreclose  the  equitable  lien  is  a  re- 
scission of  tbe  contract  would  deny  the  right  in 
all  cases,  including  those  in  which  the  vendee  is 
in  possession  and  has  made  improvements." 

[4]  The  doctrine  of  the  cases  Is  to  the  ef- 
fect that  a  vendee  acquires  an  estate  in  land 
under  an  executory  contract  for  the  purchase 
of  the  same  in  proportion  as  he  pays  tbe  pur- 
chase price  and  Is  not  In  default  in  the  per- 
formance of  bis  covenant  The  vendor  holds 
the  legal  title  to  that  extent  In  trust  for  the 
vendee.  When  the  seller  repudiates  or  falls 
to  perform  tbe  contract,  the  vendee  has  the 
right  to  get  out  of  the  land  what  he  put  Into 
it,  by  foreclosing  hts  equitable  lien  upon  the 
premises.  His  right  to  do  so  Is  well  recog- 
nized by  the  authorities.  Geratell  v.  Shirk, 
210  Fed.  223,  127  O.  C.  A.  41;  Howard  v. 
Orchard  Company  (D.  O.)  228  Fed.  523; 
Brede  v.  Terrace  Company,  158  App,  DIv.  494, 
143  N.  T.  Supp.  583;  Stockwell  v.  Melbem 
(Tex.  Civ.  App.)  185  S.  W.  399;  Tyler 
V.  Qate,  29  Or.  515.  45  Pac.  800;  Feldblum 


v.  Laurelton  Land  Co.,  135  N.  T.  Siipp.  349; 
Ihrke  v.  Continental  Life  Ins.  &  Invest  Co, 
91  Wash.  342,  157  Pac.  866,  L.  R.  A.  1916F, 
430.  This  latter  case  is  one  almost  precisely 
like  the  Instant  contention  in  every  particu- 
lar. The  subject  is  treated  in  a  very  ex- 
haustive opinion  written  by  Mr.  Justice  Ful- 
lerton,  of  tbe  Washington  Supreme  Court, 
and  la  well  worth  reading  In  connection  wltb 
the  matter  involved. 

[6]  When  Mann  sought  to  rescind  the  con- 
tract, he  should  have  put  the  plaintiff  in  statu 
quo;  he  did  this  only  In  part,  by  merely 
returning  what  the  plaintiff  had  paid  di- 
rectly to  him.  Stewart  had  a  right  to  acc^t 
the  situation  thus  thrust  upon  him,  and, 
by  foreclosing  his  vendee's  Hen,  compel  the 
defendant  Maun,  so  far  as  his  rights  in  the 
premises  were  involved,  to  make  complete 
restoration  to  the  plaintiff,  so  as  to  pla<» 
him  where  he  was  In  the  beginning;  In  other 
words,  to  complete  tbe  process  of  rescission 
by  repayment  of  the  ftill  snm  tbe  plaintiff 
had  already  invested  in  the  land. 

The  result  Is  that  the  decree  of  tbe  dxcatt 
court  1b  rerersed,  and  one  here  entered  In 
accordance  with  the  prayer  of  the  complaint, 
except  that  no  Interest  can  be  allowed  prior 
to  the  date  of  this  decree.  Sargent  r.  Am. 
Bank  &  Trust  Co.,  80  Or.  16.  154  Pac.  75% 
156  Pac.  431. 

McBRIDE,  a  J.,  and  UOORB  and  BEAN, 
JJ.,  concur. 

(S3  Uont.  M> 
STATB  T.  WOOD.  (No.  3964.) 

(Supreme  Court  of  Montana.    May  26,  1917.) 

1.  PnvsrciANS  and  Rurqeons  ®=>2— Lice.nses 
— "KxcEri  rows" — Constrcction. 

Rev.  Codes.  §3  1504-1G06,  provide  that  ev- 
ery person  who  practices  osteopathy  in  the  state 
must  secure  a  license  from  the  board  of  state  ex- 
aminers, and  provide  a  penalty  for  violation 
of  tbe  statute.  Section  l(t05  defines  the  prac- 
tice of  osteopathy,  and  subdivision  "b"  provides 
that  nothing  in  (his  section  shall  restrain  any 
le^ully  licensed  physician  or  surgeon  in  the  prai> 
tice  of  his  proffssion.  Section  1597  provides 
that  the  secretary  of  the  board  of  osteopathic  ex- 
aminers may.  upon  examination,  grant  a  certifi- 
cate to  practice  osteopathy  until  the  next  meet- 
ing of  said  board,  when  the  temporary  certificate 
shall  expire.  The  practice  of  me<Iicine  and  sar- 
gery  is  reKuiated  by  sections  1585-1593.  Section 
l.'iitl  defines  "practicing  medicine  or  surgery,** 
and  then  provides  that  the  secticm  shall  not  be 
cuustrueil  to  re.strict  any  legally  licensed  oste- 
opathic practitioner  practicing  under  the  laws 
of  tbe  state.  Held,  that  tbe  provision  In  sec- 
tion 1591  does  not  permit  an  osteopathic  prac- 
titloner  to  practice  surgery  without  a  certificate 
from  the  state  board  of  medical  exanriners,  and 
the  provision  in  section  1605b  does  not  exempt 
physicians  or  surgeons  from  the  operation  of  the 
statute  prohibiting  the  practice  of  osteopathy 
without  the  required  license,  and  neither  of  the 
compensating  provisions  are  "exceptions"  within 
the  meaning  of  tiiat  term  as  applied  to  statu- 
tory construction,  as  an  "exception"  takes  out  of 
an  engagement  or  uiactment  '-'something  that 
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wouM  otherwise  be  a  part  of  the  flabject-matter 
of  it." 

[Kil.  Note. — For  other  cnacs,  see  Phy«icIaM 
aoJ  Surgeons,  Cent.  Dig.  S  2.] 

2.  i.tdictment  and  information 
Statutort  Offenres  — Neoativinr  Excep- 
Tio-is  —  Pbacticiho  Osteopatht  Without 

Id  a  prosecution  for  practfcinft  osteopathy 
without  a  license  under  Rev.  Codes,  SS  1594- 
l&Kl,  as  section  1605b.  providing  that  such  Bec- 
tions  shnll  not  restrain  legally  licensed  phj*8i- 
cians  and  aucgeons  in  their  practice,  did  not  con- 
stitute an  exception,  an  indictment,  alleging  that 
the  defenilant  was  not  a  practitioner  of  medicine 
and  surgery  licensed  to  practice,  did  not  negative 
an  exception,  and  hence  was  not  bad  for  nega- 
tiring  one  exception  and  failing  to  allege  another 
exception  found  in  the  statute. 

[Kd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  295.] 

8.  Indictment  and  Inforuation  «=>111(1)— 
Staiutobt  Offenses  — NEOATcriNa  Excep- 

TIONR  —  PbACTICINO  OSTEOPATIlt  WrTHOUT 

License. 

As  the  completed  offense  of  practicing  oste- 
opathy without  a  license  is  clearly  defined  in  the 
ftatute  without  reference  to  provisions  of  sec- 
tion 1507.  exL-eption  in  section  1507  was  not  any 
part  of  the  definition  of  the  oSeuse,  and  it  was 
not  necessary  to  negative  it,  but,  if  plaintiff  had 
the  temporary  certiticnte  provided  for  therein, 
it  waa  a  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  In^ctment 
and  Information,  Cent.  Dig.  {  205.] 

Appeal  from  District  Court,  Tergus  Coun- 
ty ;  Roy  E.  Ayers,  Judge. 

B.  J.  Wood  was  couvlcted  of  practicing  os- 
teopathy without  a  license,  and,  from  the 
judgiueot  and  from  an  order  denying  his 
motion  for  new  trial,  be  appeals.  Affirmed. 

Horrls  A  Hartwell,  of  La  Crosse,  Wis.,  C. 
J.  UarshflU  and  W.  H.  Smith,  both  of  Lewis- 
ton,  for  appellant  Frank  Woody,  of  Butte, 
J.  P.  Donuelly,  of  Havre,  and  S.  d  Ford,  of 
Helena,  for  thcf  State. 

HOLLOW  AY,  J.  B.  J.  Wood  was  convict- 
ed of  pracUcln«  osteopathy  without  a  license, 
and  baa  appealed  from  the  Judgment  and 
from  an  order  denying  bis  motion  fbr  a  new 
trlaL 

The  three  spedflcatlons  of  error  raise  but 
a  single  question,  viz.:  Was  It  necessary  for 
the  state  to  plead  and  prove  that,  at  the  time 
flie  alleged  offense  was  committed,  the  de- 
fendant did  not  have  a  certificate  Issued  by 
the  secretary  of  the  board  of  osteopathic  ex- 
aminers authorizing  blm  to  practice  oste- 
opathy until  the  nei^  meeting  of  the  board? 
If  It  was  necessary  to  allege  the  fact.  It 
was  necessary  to  prove  It,  and,  conversely,  if 
ft  was  not  necessary  to  allege  it,  It  was  not 
necessary  to  offer  any  proof  concniiing  It. 
The  fact  Is  not  alleged,  and  the  state  did  not 
f^er  any  evidence  upon  the -subject;  hence 
these  appeals. 

[1]  The  practice  of  osteopathy  Is  resulated 
1^  sections  1591-1608,  Revised  Codes.  A  state 
board  of  osteopathic  examiners  Is  created 
and  Its  duties  defined.  Every  person  who 
practices  oete<H>athy  In  this  state  la  required 


to  secure  from  such  board  a  license  antht^rlz- 
Ing  blm  to  do  so.   Section  1596  provides: 

"It  shall  be  nnlawfut  for  any  person  to  prats 
tice  osteopathy  in  this  state  without  a  license 
from  said  board." 

And  section  1601  prescribes  the  penalty  for 
a  violation  of  the  statute.  Section  1605  de- 
fines the  practice  of  osteopathy,  and  subdi- 
vision "b"  concludes  as  follows: 

"Provided,  however,  that  nothing  In  this  sec- 
tion shall  be  construed  to  restrain  or  restrict 
any  leeatly  licenseil  physician  or  surgeon  tn  the 
practice  of  his  profession." 

Spctlon  1597  provides: 

"The  aerreCary  of  the  board  of  osteopathic  ex- 
aminers may  upon  exnmination,  grant  a  certifi- 
cate to  an  applicant  to  practice  osteoi>atliy  until 
the  next  meeting  of  aniU  board  when  he  shall 
report  the  facts,  at  wbicb  time  the  temporary 
certificate  shall  expire,"  etc. 

The  Indictment  upon  which  defendant  was 
tried  cbarges  blm  with  practicing  osteopathy 
for  compensation  "without  first  having  ob- 
tained a  certificate  or  license  from  the  state 
board  of  osteopathic  examiners  of  the  state 
of  Montana  entitling  him  so  to  do,"  and  the 
charging  part  of  the  indictment  concludes: 

"He,  the  said  B.  J.  Wood,  not  being  then  and 
there  a  practitioner  of  medicine  and  surgery  reg^ 
ularly  ami  duly  licensed  to  practice  under  the 
Inws  of  the  state  of  Montana." 

It  Is  the  contentioti  of  appellant  that  the 
provision  of  section  1597  relating  to  one  who 
has  a  temporary  certificate  to  practice  os- 
teopathy, and  the  provision  of  section  1605b 
relating  to  licensed  physicians  and  sui^eons, 
each  constitutes  an  exception  to  the  statute 
wbicb  defines  the  offense  of  practicing  oste- 
opathy without  a  license,  and,  since  the  state 
negatived  one  of  these  exceptions.  It  was  In- 
cumbent u|>on  It  to  negative  the  otlier,  and, 
having  failed  to  do  so,  the  Indlctrneut  does 
not  state  a  public  ofi'ense  and  will  not  sup- 
port a  judgment  of  conviction  ;  and.  since  the 
state  did  not  prove  that  defendant  did  not 
have  such  temporary  certificate,  the  evidence 
Is  Insufficient  to  sustain  the  verdict. 

We  are  not  prepared  at  this  time  to  accept 
the  rule  announced  by  the  Kansas  City  Court 
of  Appeals,  in  State  v.  HuxoII.  191  Mo.  App. 
304,  178  S.  W.  806.  as  applied  to  the  facts 
of  that  case;  hut  assuming,  for  the  purposes 
of  these  appeals  only,  that  the  rule  correctly 
states  the  law,  and  that,  "where  an  Indict- 
ment Is  unnecessarily  particular  in  Its  nega- 
tives, the  state  Is  concluded  by  It  If  It  falls 
to  specifically  negative  nil  the  exceptions," 
we  are  confronted  In  this  Instance  with  the 
Inquiry:  Does  this  case  fall  within  the  rule? 
Does  this  Indictment  native  one  exception 
found  In  the  statute,  and  fall  to  negative  an- 
other one  found  therein? 

"An  exception  takes  out  of  an  enpaccment  or 
enactment  aomethln?  that  would  otherwise  ha 

Birt  of  the  subject-matter  of  it."  Bouvier's  Law 
ictionary. 

If  the  ccmelndlng  portion  of  snbdlvtatoo 
"b."  I  1605.  quoted  above,  Is  an  exception, 
then  a  physldan  or  surgeon  is  not  within 
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the  prohibition  of  the  penal  statute  and  may 
lawfully  practice  osteopathy  as  such  In  this 
state  without  a  license  from  the  state  board 
of  osteopathic  examiners.  Tluit  this  was 
not  the  Intention  of  the  lawmaiiers  is  prac- 
tically a  demoiistrahle  fact.  The  practice  of 
medicine  and  surgery  is  regulated  by  seo- 
Uona  1585-1593.  Revised  Codes.  Every  per- 
son who  practices  medidne  or  surgery  Is  re- 
quired to  secure  a  certificate  from  the  state 
board  of  medical  examiners,  and  every  per- 
son who  violates  the  statute  Is  guilty  of  a 
misdemeanor.  Section  1590  excepts  from  the 
provisions  of  the  statute  skilled  and  expert- 
raced  mldwlves,  commissioned  surgeons  of 
the  army  and  navy  In  the  dlsdiarge  of  their 
official  duties,  and  physicians  or  surgeons, 
from  other  Jurisdictions,  in  actual  consulta- 
tion here.  Section  1591  defines  "practicing 
medicine  or  surgery,"  and  then  proceeds: 

"Provided  however,  that  nothing  in  this  section 
shall  be  construed  to  restrain  or  restrict  any 
legally  llcennecl  osteopathic  practitioner  practic- 
ing under  the  laws  of  this  state." 

A  "physician  or  surgeon,"  within  the  mean- 
ing of  these  statutes,  Is  one  who  has  received 
from  the  state  board  of  medical  examiners  a 
certificate  authorizing  hlra  to  practice  medi- 
cine and  surgery.  An  "osteopathic  practi- 
tioner" Is  one  who  has  received  from  the 
state  board  of  osteopathic  examiners  a  license 
authorizing  blm  to  practice  osteopathy. 

In  State  v.  Dodd,  51  Mont.  100,  149  Pac. 
481,  we  considered  these  statutes  at  length 
and  concluded  that  the  practice  of  medidne 
and  surgery  does  not  Include  the  practice  of 
osteopathy,  and  that  the  practice  of  osteo[>- 
athy  does  not  Include  the  practice  of  medi- 
dne or  surgery ;  that  the  Legislature  has 
grouped  all  persons  practicing  the  healing  art 
Into  two  distinct  classes,  (1)  physicians  and 
surgeons,  and  (2)  osteopathic  practitioners, 
and  that  the  so-called  proviso  added  to  sec- 
tion 1591  above  "did  not  affect  the  status 
of  osteopathic  practitioners  In  the  least. 
They  were  confined  thereafter,  as  theretofore, 
to  the  practice  of  osteopathy  and  forbidden 
to  practice  medldne  or  surgery  without  the 
certificate  from  the  state  board  of  medical 
examiners  required  of  everyone  who  seeks 
to  wigage  In  such  practice."  We  are  more 
than  ever  confirnaed  in  the  correctness  of 
those  conclusions.  The  so-called  proviso 
found  in  section  1591,  and  the  like  provision 
In  section  1605b,  were  doubtless  enacted  out 
of  abundance  of  cauUon  and  to  emphasize 
the  legislative  intention  that  neither  school 
of  practice  shoald  be  held  to  Infringe  upon 
the  other. 

[2]  Having  determined  that  the  provision 
in  section  1591  does  not  permit  an  osteopathic 
practitioner  to  practice  medidne  or  surgery 
without  a  certificate  from  the  state  hoard 
of  medical  examiners,  it  follows  that  the 
compensating  provision  In  section  1605b  does 
not  permit  a  physician  or  surgeon  to  practice 
osteopathy  without  a  license  from  the  state 


board  of  osteopathic  examiners,  and,  since 
the  provision  in  section  1605b  does  not  ex- 
empt physicians  or  surgeons  from  the  opera- 
tion of  the  statute  prohibiting  the  practice 
of  osteopathy  without  the  required  license, 
it  Is  not  an  exception  within  the  meaning 
of  that  term  as  applied  to  statutory  con- 
struction. It  follows  that  the  indictment 
under  review  does  not  native  any  excep- 
tion, and  that  the  rule  invoked  by  appelant 
has  DO  application  here. 

[3]  Assuming  that  the  provisions  of  section 
1597  constitute  an  exception,  was  it  neces- 
sary for  the  state  to  negative  that  exception 
by  pleading  and  proving  that  this  defendant 
did  not  have  a  temporary  certificate  from 
the  secretary  of  the  state  board  of  osteo- 
pathic examiners  authorizing  him  to  prac- 
tice osteopathy  until  the  next  meeting  of 
the  board?  In  Territory  v.  Bums,  6  Mont. 
72,  9  Pac.  432,  this  court  announced  the 
rule  as  follows: 

"The  criterion  which  determines  the  necessity 
to  negative  such  exception  la  that  it  be  a  con- 
stituent or  Ingredient  of  the  offense.  In  other 
words,  that  such  exception  is  necessary  to  its 
complete  definition.  When  the  exception  is  not 
a  pnrc  of  the  definition  of  the  offense,  and  in  this 
way  does  not,  therefore,  become  a  part  of  the  en- 
actinf;  clause,  it  Is  a  matter  of  defense." 

The  rule  has  since  been  approved  In  State 
V.  Williams.  9  Mont  179,  23  Pac.  335,  and 
In  State  V.  TuUy,  31  Mont  365,  78  Pac.  780, 
3  Ann.  Cas.  824,  and  Is  approved  by  the  au- 
thorities generally.  Femer  v.  State,  151 
Ind.  247,  61  N.  E.  360;  Hale  v.  State,  58  Ohio 
St.  676,  61  N.  E.  164 ;  Smith  v.  People,  61 
Colo.  270,  117  Pac  612,  36  L.  B.  A.  (N.  S.) 
158.  A  further  dtatlon  of  the  authorities 
win  be  found  In  the  note  to  Devlne  v.  Com- 
monwealth, 13  Ann.  Cas.  364;  In  14  B.  C 
L.  188;  and  In  22  Cyc.  344. 

The  completed  offense  of  praotldng  os- 
teopathy without  a  license  Is  clearly  defined 
In  the  statute  without  reference  to  the  pro- 
visions of  section  1597.  The  exception  ts 
not  any  part  of  the  definition  of  the  ofToiBe, 
and  it  was  therefore  not  necessary  to  negatlTe 
it  If  the  defendant  had  such  temporary 
certificate,  it  was  a  matter  of  defotsa 

The  judgment  and  ord«r  are  aflirmed. 

AfBrmed. 

BBANTLY.  a  J.,  and  SANNEB,  J.,  concur. 

(53  HonU  502) 

STATE  ex  rel.  FORD,  Atty.  Gen.,  t.  SOHO- 

PIELD  et  al.   (No.  4006.) 
(Supreme  Court  of  Montana.   May  15,  1917.) 

Statutes  <E=>89—Vauditt— Local  and  Spe- 
cial IjAws— Creation  of  County. 
In  the  state's  proceeding  to  test  the  validity 
of  Senate  Bill  76,  creating  Carter  county  ai^ 
providing  for  its  organization  and  government 
(Laws  1917,  c.  56).  the  Attomey  General  con- 
tending that  the  bill  violates  Const  art  6,  |  26, 
forbidding  special  legislation  upon  enumeratea 
subjects,  inclading  locatiag  or  citanging  cooDty 
seats,  regulating  county  or  township  affairs,  and 
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•n  oUier  CSMS  where  ft  Kmeral  law  can  be  made 
•Pf^icable,  held,  that  demurrer  to  the  complaint 
wul  be  austained,  and  the  proceedios  diBmiased. 

[Ed.  Note.— For  other  caaea,  aee  Statutea, 
Cent  Die  1  »7.] 

Sarin er,  J.,  diasentlns. 

Proceeding  by  the  State  ot  Montana,  on  the 
rdatlon  of  8.  C.  Ford,  Attorney  General, 
aftain&t  T.  F.  Sohofleld,  James  Monroe,  and 
George  Hobbs.  Demurrer  to  the  complaint 
gnstalned,  and  proceeding  dismissed. 

S.  C.  Ford,  of  Helena,  Frank  Woody,  of 
Butte,  Walsh.  Kolon  &  Scallon.  of  Helena,  and 
Geo.  W.  Farr,  of  MUes  City,  for  relator. 
Jones  &  Jones,  of  Harlowton,  Bootli  &  Dous- 
man.  of  Bakw,  and  Gunn,  Rasch  &  Hall,  Ga- 
len &  Uettler,  and  B.  O.  Toomey.  all  of  Hel- 
ena, for  retq>ondenta 

HOLLOWAT.  J.  From  the  adoption  of  the 
Constitution  In  1889  ontU  1911  we  had  no 
l«neral  statute  for  the  creation  of  new  Aion- 
tlei.  but  during  that  period  13  new  counties 
woe  created*  eadi  by  q;>ecial  act  of  the  Leg- 
lalatore.  By  diapter  112,  Isvu  of  1911.  there 
was  written  into  the  statutes  of  this  state  a 
general  law  of  uniform  operation,  providing 
for  the  creation,  organisation,  and  classifica- 
tion of  new  counties.  Tb&t  act  was  amended 
in  1913.  and  the  amended  act  superseded  by 
another  of  the  same  general  character,  in 
1915.  Chapter  139,  Laws  1015.  Under  these 
acts  12  counties  were  created,  organized, 
dasslfled,  and  are  now  existing  political  sub- 
dlrislons  of  the  state.  Without  expressly  re- 
pealing the  general  law,  the  Fifteenth  Leg- 
isIaUve  Assembly,  passed  Senate  Bill  76 — a 
special  act — creating  Carter  county  and  pro- 
viding for  its  organization  and  government 
This  act  became  a  law  without  the  awroval 
of  the  Governor,  pursuant  to  section  12,  arti- 
cle 7,  of  the  Constitution.  The  present  prc^ 
ceeding  was  Instituted  to  test  the  validity  of 
the  act,  and  it  Is  the  contmtlon  of  relator 
that  it  violates  the  provisions  of  section  26, 
article  6,  ot  the  CoDstltutton.  ^at  section 
forbids  qieclal  l^l&iation  upon  any  one  of 
the  84  aramerated  subjects,  anttmg  them 
locating  or  changing  county  seats,  regulating 
county  or  township  affairs,  and  concludes: 

"In  all  other  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be  en- 
acted." 

Aaanmiwg  the  mandatory  and  prohibitory 
character  of  this  last  provlsl<>n,  respondents 
in^t  nevertheless  that  it  Is  addressed  to  the 
L^islature  exdnsively;  that  whether  a  gen- 
eral law  can  be  made  applicable  in  any  given 
case  must  be  determined  by  the  L^slature 
frtom  facts  and  ctrcnmstances  as  they  are 
made  to  aiv>ear  to  it.  and  that  the  courts  can- 
not review  tiie  evidence  before  tiie  Legisla- 
ture, and  therefore  cannot  overrule  or  reverse 
the  legislative  determination;  that  the  enact- 
ment of  a  special  law  upon  a  given  subject 
is  a  legislative  determination  that  a  general 
tew  cannot  be  made  applicable  to  it;  and 


that  such  determlnatftm  must  of  necessity  be 
final  and  conclusive^  Adjudicated  cases  sus- 
taining these  propositions  generally  are  dted 
almost  without  number. 

The  concluding  sentence  of  section  26 
above  is  not  an  absolute  prohibition  In  the 
sense  that  the  preceding  section  is.  Section 
25  Is  absolute  In  its  terms.  It  means  that 
under  no  possible  set  of  circumstances  may 
a  law  be  revised  or  amended  by  reference  to 
its  tiUe  only,  and  any  act  passed  in  vlolatltm 
of  Its  provisions  Is  absolutely  void.  The 
concluding  sentence  of  section  26  does  not 
prohibit  special  legislation  altogether,  but 
does  seek  to  curtail  It  It  forbids  special 
laws  In  all  cases  where  general  laws  can  be 
made  applicable.  But  who  shall  determine 
whether  a  general  law  can  <be  made  applicable 
In  any  given  Instance?  Upon  this  question 
the  decisions  are  In  hopeless  conflict,  and  no 
useful  purpose  can  be  served  by  reviewing 
them  at  length.  The  cases  dted  by  respond- 
ents hold  that  the  question  is  one  exclusive- 
ly for  legislative  determination,  while  cases 
cited  by  relator  hold  with  equal  emphasis 
that  it  Is  one  for  dedslon  by  the  oonrts.  We 
might  relieve  ourselves  of  much  work  and 
worry  by  accepting  one  theory  or  the  other, 
and,  blindly  fcdlowlng  precedent,  content  our- 
selves with  merely  dting  the  authorities. 
The  decisions  of  other  state  courts  are  not 
binding  upon  ua  Tbey  are  useful  or  persua- 
sive with  us,  or  they  are  not,  according  to 
whether  the  reasoning  appeals  to  our  Judg- 
ment or  fails  to  do  sa  We  are  not  at  lllwrty 
to  abdicate  In  favor  of  some  other  tribunal, 
but  conceive  It  to  be  our  duty  to  determine 
every  controversy  presented  to  us  according 
to  our  own  best  Judgment,  enll^tened  to  the 
utmost  extent  possible  by  the  learning  and 
experience  of  other  courts  and  by  textwriters 
who  have  specialized  upon  particular  sub- 
jects. 

In  this  Instance  we  find  ourselves  unaible  to 
agree  entirely  with  dther  theory  established 
by  the  adjudications  to  which  reference  has 
been  made.  We  have  on  our  statute  books  a 
general  law,  of  uniform  operaticm  through- 
out the  state,  whldi  forbids  gambling.  If 
the  ijeglslatnre  should  be  unwise  enough  to 
substitute  for  this  taw  another  of  the  same 
character,  but  which  by  its  terms  a[^lied 
only  to  certain  named  counties,  excluding  all 
others,  we  Imagine  no  one  would  hesitate  to 
pronounce  such  an  act  unconstitutional  and 
void;  and  neither  can  we  Imagine  that  it 
could  be  urged  with  any  semblance  of  reason 
that  it  was  for  the  Legislature  to  determine 
finally  that  a  general  auti-gauibling  law  can- 
not be  made  applicable  througnout  this  state. 
It  is  Inconceivable  that  there  is  such  a  dif- 
ferent standard  of  uiorality  prevailing  In 
dLCTerent  sections  of  the  state  that  a  police 
regulation  oi  this  character  cannot  be  made 
to  operate  uniformly.  Examples  might  be 
multiplied  to  Illustrate  the  view  that  ft  can- 
not be  exclu^vely  a  legislative  questirai  to 
determine  In  every  Instance  whether  a  gener- 
al law  can  be  made  apidlcable. 
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On  the  other  band,  we  tblnk  tbe  theory  that 
It  Is  a  Judicial  question  In  every  lostanoe 
equally  fallacious.  To  illustrate  by  an  ex- 
treme case;  Suppose  there  Is  a  county  in 
this  8tat«,  no  portion  of  which  is  adapted  to 
agriculture,  but  which  does  contain  extensive 
grazing  areas;  that  In  the  remainder  of 
the  state  agricultural  development  has  pro- 
gressed to  that  point  where  a  herd  law  is 
Imperatively  demanded,  and  tbe  Legislature 
is  responsive  to  the  demand  and  seeks  to 
promote  the  welfare  of  the  state  by  tbe 
enactment  of  a  suitable  law  restraining  live 
stock  from  running  at  lai^  If  tbe  legisla- 
ture ascertains  that  the  facta  are  that  tbe 
range  county  is  so  far  bounded  by  mountain 
ranges  and  rivers  that  stock  running  at  large 
therein  will  not  jeopardize  the  Interests  of 
any  other  secUoo,  then  It  would  seem  that 
common  sense  would  dictate  to  tbe  law- 
makers that  a  statute  be  enacted  restraining 
llTe  stock  frMu  ruoDlng  at  large,  but  excepting 
from  the  operation  of  its  provlslMiB  the  range 
county.  Such  an  act  would  meet  tbe  de- 
mauds  of  every  section  of  the  state,  prtonote 
the  general  w^fare,  and  Infringe  tbe  rights 
of  no  one;  but  It  would  be  special  legisla- 
tl<m.  A  herd  law  could  be  passed  which 
would  be  general  and  uniform  In  Its  opera- 
tion throughout  the  state,  and  whldi,  in  ad- 
dition to  prconotlng  tbe  interests  of  40  coun- 
ties, would  also  destroy  the  principal  indus- 
try of  the  one.  Indeed,  it  is  cmvelvabte  that 
a  general  law  can  be  enacted  upon  any  sub- 
ject of  legislation ;  but.  if  this  be  the  sense 
in  which  the  language  la  employed  In  the 
concluding  sentence  of  sectlMi  26,  then  its 
ultimate  purpose  la  to  pndilblt  special  leg- 
islation altogether. 

We  believe  there  are  many  subjects  of  legis- 
lation, wbidi,  from  th^r  inherent  character, 
are  subject  to  regulation  by  general  laws, 
and  that  tbe  courts  are  as  advantageously 
situated  as  any  other  department  of  govern- 
ment to  say  so;  on  the  other  itand,  there  are' 
certain  subjects  which  may  or  may  not  lend 
themselves  to  regulation  by  general  laws, 
depending  upon  extrinsic  facts  and  circum- 
stances which  the  Legislature  is  peculiarly 
fitted  to  ascertain  and  determine,  but  which 
the  courts  have  no  means  available  to  as- 
certain. Upon  the  first  class  of  subjects,  the 
courts  can  and  must  determine  the  applica- 
bility of  general  laws;  upon  tbe  second,  the 
Legislature  must  be  left  free  to  act 

The  creation  of  new  counties  Involve  a 
question  of  public  policy  exclusively.  It 
would  have  been  perfectly  competent  for  tlie 
people,  in  adopting  their  Constitution,  to  have 
made  provision  that  the  state  should  be  di- 
vided into  the  16  counties  then  in  existence, 
and  prohibited  the  formation  of  any  new 
counties  thereafter.  It  would  have  been  a 
very  unwise  thing  to  do,  and  it  was  not  done. 
The  debates  of  the  constitutional  convention 
disclose  an  attempt  to  write  into  our  funda- 
mental law  a  iwoperty  restriction  np<ni  the 
creation  of  new  oountiea;  but  the  attempt 


1  failed,  and  the  sense  ot  the  convention,  so 
far  as  It  is  disclosed,  was  in  favor  of  the 
widest  liberality  towards  growing  communi- 
ties aspiring  to  local  self-government.  In  the 
creation  ot  new  counties  there  are  certain 
considerations  which  address  themselves  to 
the  Legislature,  common  to  all  alike — the 
financial  ability  of  the  community  to  support 
county  government  and  the  effect  which  the 
withdrawal  of  one  portion  of  a  county  may 
have  upon  the  capacity  of  the  old  county  to 
continue  Its  organization.  If  these  and  like 
questions  were  the  only  ones  which  could 
arise,  the  applicability  of  a  general  law  to 
tbe  creation  of  new  counties  would  seem  a 
demonstmbte  fact;  but  they  are  not.  In 
the  early  history  of  tbe  state  we  had  certain 
sections  of  vast  territorial  extent,  but  with 
small  population  and  little  taxable  wealth; 
otliers  with  congested  population  and  vast 
wealth,  but  with  Uttle  territory  trilmtary. 
In  many  of  tiie  states  on  tbe  plains  it  mli^t 
be  possible  to  lay  off  counties  with  a  foot 
rule — to  follow  township  and  range  lines  and 
achieve  practical  results ;  but  in  a  mountain- 
ous  country,  with  navigable  streams,  such  as 
this,  so  simple  a  plan  oould  not  wtil  be  ap- 
plied. The  t<v)ograpby  of  the  country,  the 
accessibility  of  oae  portion  to  another,  the 
lines  ot  transportation,  the  stability  of  the 
CMumnnity,  the  opportunities  for  growth  and 
development,  are  considerations  which  must 
enter  into  the  discussion  of  any  plan  tot 
county  organization  here. 

As  remarked  before,  It  was  possible  for  the 
first  state  Legislature  to  enact  a  general 
law  for  the  organization  of  new  counties; 
The  same  general  law  enacted  In  1915  could 
have  been  enacted  In  1801,  but  it  would  have 
been  a  useless  piece  of  Incunahrance  upon  the 
statute  books.  It  would  have  prohibited  the 
formation  of  any  new  counties  for  many 
years,  and  would  have  retarded  the  develop* 
ment  of  the  state  to  an  almost  unlimited  ex- 
tent.  It  was  likewise  possible  to  enact  a 
general  law  with  such  liberal  provisions  that 
any  aspiring  community  In  the  state,  then  or 
thereafter,  could  have  secured  separate  coun- 
ty government  But  tbe  poasibUIty  of  enact- 
ing a  general  law  for  new  county  organlza^ 
tlon  is  not  tbe  test  prescribed  by  the  Con- 
stltution.  In  order  to  bar  special  legislation, 
the  general  law  must  be  awHcable,  and  in 
our  opinion  that  word  was  employed  In  a 
very  general  and  comprehensive  sense.  The 
framers  of  our  Ccmstltution  were  not  Idle 
dreamers.  They  were  eminently  endowed 
with  practical  common  sense.  Heir  discus- 
sions in  convention  disclose  a  fixed  purpose 
to  avoid  legislating,  and  to  confine  their  ef- 
forts to  the  enunciation  of  those  fundamental 
prindiHes  deemed  essential  to  the  stability 
and  general  welfare  of  tbe  commonwealth. 
They  recognized  that  thei  Coustltntton  was 
Intended  to  be,  not  a  grant  but  a  UmitaUmt, 
of  power,  and  they  left  the  legislative  depart- 
ment free  to  exercise  its  lawmaking  tuneti<u, 
subject  only  to  such  limitations  as  were 
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deemed  necessary  to  be  Imposed.  They  wrote 
with  peculiar  perspicuity  aod  terseness,  and 
oever  Intended  their  language  to  be  glren 
a  strained  or  unreasonable  Interpretation. 
When  they  referred  to  a  general  law  as  ap- 
plicable to  a  particular  case,  tbey  meant  a 
law  In  Its  practical  operation  adequate  to 
the  purpose  for  which  It  was  Intended.  In 
this  sense,  whether  a  general  law  can  be 
made  applicable  to  the  creation  of  new  coun- 
tl^  deiiends  upon  a  multitude  of  extraneous 
facts  and  circumstances,  which  the  Legisla- 
ture, operating  without  the  fixed  rules  of 
judicial  procedure.  Is  peculiarly  qualltied  to 
ascertain  and  pass  upon,  but  which  the  courts 
can  but  inadequately  ascertain,  if  at  all. 

Our  conclusion  upon  this  branch  of  the 
case  Is  that  with  respect  to  the  particular 
subject — the  creation  of  new  counties — It  was 
peculiarly  the  province  of  the  Legislature  to 
determine  at  all  times  between  18S9  and  1811 
whether  a  general  law  could  be  made  ap- 
plicolile,  and  that  the  failure  or  refusal  to 
enact  a  general  statute  upon  the  subject  Is 
tantamount  to  a  decision  that  such  a  statute 
could  not  be  made  applicable. 

But  It  is  said  that  our  experience  under  the 
general  law  has  demonstrated  Its  api^cabU- 
Ity.  and  that  a  decision  of  the  quesU<Hi  taas 
been  set  at  rest  by  the  liCglslature  itself.  At 
first  blush  this  suggestion  seems  to  afford  a 
fiolatloa  for  the  problem  presented;  but  no 
act  of  a  leglsIatlTe  assembly  Is  Irrepealable, 
and  though  the  general  law  may  bave  served 
the  purpose  Intended  during  the  alx  years 
succeeding  its  enactment  In  1911.  It  was  al- 
together competent  for  the  last  legislative  as- 
sembly to  determine  that  it  has  spent  Its 
force  and  Is  no  longer  adequate  to  the  pur- 
pose for  whicb  It  was  enacted.  It  might  have 
determined  that  with  the  creation  of  the  12 
new  connttes,  the  physical  and  topographical 
conditions  of  the  state  no  longer  admit  of  Its 
practical  application,  and  that  9t  the  present 
state  of  our  history  and  development  no 
general  law  upon  that  subject  can  be  made  to 
serre  the  best  Interests  of  the  commonwealth. 
Had  It  so  dechired  by  repealing  the  general 
law.  we  should  not  deem  it  within  the  prov- 
ince of  this  court  to  attempt  to  interfere,  and 
If,  with  the  general  law  repealed,  it  had  then 
passed  tbe  spedal  act  creating  Carter  county, 
we  ahoald  have  accepted  its  determination 
that  a  general  law  could  not  be  made  ap- 
plicable as  conclusive  upon  us. 

But  it  is  Insisted  that  the  general  law  was 
not  repealed,  and  that  under  its  provisions 
new  counties  may.  now  t>e  created,  if  they 
can  meet  the  requirements  which  its  terms 
Impose.  But  if  no  community  In  the  state 
can  now  or  hereafter  meet  those  require- 
ments. Instead  oC  being  a  law  for  the  creation 
of  new  ooanties,  it  becomes  a  law  proiiiUt* 
Ing  the  formation  of  new  counties.  In  other 
wordB,  It  has  ceased  to  falfill  the  purpose 
for  wbldi  It  waa  enacted.  It  has  ceased  to  be 
apiAlcable  to  the  subject  In  the  oiHUititstlon- 
al  MDse. 

If  tbft  LeglslBtaxe  pooBcaocd  tba  power  and 


authority,  by  repealing  the  general  law,  to 
say  that  a  general  statute  cannot  now  be 
made  applicable  to  the  creation  of  new  coun- 
ties. It  likewise  possessed  the  authority  to 
declare  the  same  result  by  the  enactment  of 
this  special  law.  We  will  not  Indulge  the 
presumption  that  the  legislative  assembly 
wittingly  violated  the  Constitution;  but,  as- 
suming that  It  is  necessary  to  do  so  in  order 
to  uphold  the  validity  of  the  act  In  question, 
we  will  presume  that  due  consideration  was 
given  to  the  condudiug  sentence  of  section 
26,  and  that  the  enactmeut  of  this  special  law 
was  the  means  employed  to  express  the  legis- 
lative determination  that  the  general  law  is 
no  longer  applicable  to  the  creation  of  new 
counties  under  the  conditions  as  tbey  now 
exist  The  same  concl  uslon  might  have 
been  expressed  more  lucidly  by  repealing  the 
general  law  outright;  but,  If  the  detenhlna- 
tlon  was  reached,  the  particular  means  by 
which  It  was  expressed  Is  of  no  moment. 

In  passing,  we  may  observe  that  there  are 
certain  provisions  contained  In  the  act  creat- 
ing Carter  county  which  are  clearly  Invalid; 
but  they  refer  to  Incidental  matters,  and  may 
be  eliminated  without  Impairing  the  act  as 
a  whole.  It  is  Inconc^vable  that  they  could 
have  operated  as  Inducements  to  the  passage 
of  the  act,  or  that  without  them  the  measure 
would  not  have  received  favorable  considera- 
tion at  the  hands  of  the  Legislature. 

The  demurrer  to  the  complaint  is  sustained, 
and  the  proceeding  Is  dismissed. 

Dismissed. 

BRANTLY,  a  J.  I  concur  in  the  conclu- 
sion reached  by  Mr.  Justice  HOLLOWAY, 
but  do  so  on  the  ground  that  I  am  not  satis- 
fied that  the  Injunction  found  in  section  26, 
article  5,  of  the  Constitution,  is  addressed  to 
the  judicial  department  of  the  government. 
The  creation  of  new  counties  Is  a  matter  of 
public  policy.  The  propriety  of  creating  one 
at  any  time  depends  upon  fact  conditions  as 
they  exist  at  that  time.  These  the  Legisla- 
ture can  more  readily  ascertain  and  wel^ 
than  the  courts.  I  therefore  incline  to  the 
opinion  that  the  Injunction  is  addressed  ex* 
clnslvely  to  the  Legislature,  and  hence  that 
the  act  in  question  must  be  upheld. 

SANNER.  J.  (dlssenUng).  Heartily  sub- 
scribing to  the  doctrine,  so  often  announced 
by  this  court,  that  In  testing  the  constitu- 
tionality of  an  act  of  the  Legislature  the 
question  Is  not  whether  It  Is  possible  to  con- 
demn, but  whether  it  la  possible  to  uphold, 
and  accepting,  for  the  most  part,  the  reason- 
ing of  Mr.  Justice  HOLLOWAY  In  the  aboTe, 
opinion,  I  am  nevertheless  unable  to  uaaent 
to  all  of  It  or  to  the  conclusions  announced. 
Briefly  stated,  my  reasons  are  these: 

The  injunction  expressed  in  the  final  da  use 
of  section  26,  arUde  6,  U  prohibitory  (Con- 
stitution, i  29,  art  8)  and— if  the  Conattto- 
tion  is  to  have  any  force  at  all— is  binding 
npoo  the  Legislature,  the  courts  and  every 
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other  agency  engaged  In  the  govenunent  of 
this  state.  The  language  of  Bectlon  26,  arti- 
cle 6,  Is  simple,  direct,  and  plain ;  no  resort 
to  authority  for  Its  Interpretation  Is  re- 
quired; he  who  runs  may  read  It.  Its  pur- 
port Is  that  In  certain  enumerated  cases  no 
spedal  act  shall  ever  be  passed,  nor  shall 
such  act  be  passed  In  any  other  case  to 
which  a  general  law  can  be  made  applicable; 
in  other  words,  the  prohibition  Is  absolute 
as  to  the  34  enumerated  cases  and  condition- 
ed In  every  other  only  upon  the  fact  that  a 
general  law  can  be  made  applicable  to  the 
subject-matter.  Why  the  prohibition  was  In- 
serted Is  perfectly  clear.  To  pass  an  act  for 
a  given  case  Is  easy ;  to  frame  general  legis- 
lation, which  shall  operate  Justly  upon  diver- 
gent conditions,  requires  time  and  thought; 
unchecked  le^slation  has  always  tended  to 
degenerate  Into  the  easier  courses  of  special- 
ism, log-rolling,  action  upon  the  theory  that 
the  legislators  have  favors  to  exchange,  In- 
stead of  duties  to  perform;  and  the  purpose 
of  the  prohibition  is  to  furnish  the  check  neo* 
essary  to  prevent  just  this  sort  of  degenera- 
tion. 

Confessedly,  the  act  creating  Carter  coun- 
ty is  a  special  one.  When  It  was  passed  we 
had,  and  I  think  still  have,  a  general  law 
upon  the  statute  boobs  relative  to  the  crea- 
tion of  new  counties;  so  "applicable"  to  the 
subject  has  that  law  been  that  12  new  coun- 
ties have  t>een  created  under  It.  Its  enact- 
ment and  successful  operation  furnish  proof 
that  the  subject  Is  one  amenable  to  treat- 
ment by  general  law;  and  that  fact  stands 
established  unless  the  Legislature,  with  pow- 1 
er  so  to  do,  has  declared  that  the  fact  no 
longer  exists.  I  do  not  question  at  this  time 
that  the  Ijcglstature  could  have  so  declared. 
What  the  opinion  asserts,  and  what  I  deny, 
is  that,  by  passing  the  special  act  creating 
Carter  county,  the  Legislature  did  declare 
the  general  law  no  longer  operative,  thus  In 
ottecx  repealing  it,  and  did  declare  that  no  i 
general  law  could  be  made  applicable  to  the  | 
subject  under  present  conditions.  This  not 
only  Invokes  the  disfavored  doctrine  of  Im- 
plied repeal,  but  effects  such  a  r^>eal  of  a 
general  law  by  a  purely  special  act,  a  pro- 
ceeding almost  unheard  of  in  the  annals  of 
jurisprudence;  it  Is  not  in  my  opinion  the 
uatural  inference  from  the  enactment  of  the 
/pedal  law,  such  inference  rather  being  that, 
since  Carter  county  could  not  meet  the  re- 
quirements of  the  general  law,  a  special  case 
should  be  made  of  It  without  regard  to  the 
general  law;  the  written  record  of  the  legis- 
lative session  shows  that  the  general  law 
•was  deemed  applicable  to  the  subject  of  new 
counties,  because  the  Legislature  declined  i 
three  spedflc  proposals  fllouse  Bill  51;  House 
BlU  322;  Senate  Bill  66)  for  its  amendment; 
the  presence  In  the  special  act  of  provisions 
admittedly  unconstitutional  shows  afflrma-  j 
tlvely  that  in  Its  enactment  the  Legislature: 
was  not  thinking  of  the  Constitution;  and 
finally,  alttaoutfi  every  theory  on  which  I 


courts  have  relied  in  avoidance  of  provisions 
similar  to  section  26,  article  5,  is  invoked 
by  the  respondents,  the  view  that  the  special 
act  operates  as  a  general  law  was  not  ex- 
ploited In  the  briefe  or  argument. 

A  study  of  the  authorities  cited  by  the  re- 
spondents discloses  much  blind  following  of 
precedents  which  take  no  account  of  the 
"mandatory  and  prohibitory"  character  of 
constitutional  provisions  such  as  ours  are  de- 
clared to  be;  and  these  authorities  lead 
logically  to  the  result,  which  many  of  them 
express,  that  in  every  Instance  the  applica- 
bility of  a  general  law  Is  a  legislative  ques- 
tion— a  proposition  that  cannot  be  maintain- 
ed. Then,  too,  some  of  these  authorities  go 
to  the  length  of  saying  that  the  criterion, 
which  is  to  be  applied  exclusively  by  the 
Legislature,  Is  the  applicability  of  a  general 
law  to  the  particular  case.  Instead  of  the 
amenability  of  the  subject  presented  by  the 
particular  case  to  treatment  through  gen- 
eral law.  Such  reasoning  begs  the  whole 
question,  and  makes  advisory  only  what  the 
Constitution  explicitly  says  Is  mandatory  and 
prohibitory;  under  It  the  Legisloture  could 
properly  except  a  particular  citizen  or  a  par- 
ticular county  from  the  operation  of  t^e 
laws  against  homicide,  upon  the  ground  that 
in  its  Judgment  they  do  not  apply  to  him  or 
to  It.  which  Is  an  absurdity  on  its  face. 

Respondents  lay  emphasis  on  the  proposi- 
tions that  this  court  has  decided  the  crea- 
tion of  new  counties  by  special  act  to  be  per- 
missible imder  the  Constitution,  that  by  the 
rule  of  ejusdem  generis  the  concluding  clause 
of  section  26,  article  G,  can  have  no  applica- 
tion to  the  subject  of  new  counties,  and  that 
this  section  came  to  our  Constitution  from 
the  act  of  Congress  approved  July  SO,  1886, 
(24  Stat  170,  c.  818).  with  interpretations, 
judicial  and  congressional,  which  permit  the 
creation  of  new  counties  by  special  act.  The 
decisions  of  this  court,  to  which  appeal  Is 
made,  were  rendered  before  any  general  law 
for  the  creation  of  new  counties  was  passed, 
before  It  was  known  that  such  a  law  could  be 
made  applicable.  So  far  as  these  utterances 
are  not  pure  dicta  they  are  Justified  by  the 
knowledge  then  possessed  upon  the  subject; 
possibilities,  considered  with  reference  to  hu- 
man action,  are  always  conditioned  upon 
human  capacity,  and  this  In  turn  upon  knowl- 
edge; what  is  not  Known  to  be  possible  is, 
for  the  time  being,  Impossible;  and  if,  as  the 
above  opinion  asserts,  and  as  I  believe,  the 
question  of  the  applicability  of  a  general  law 
to  the  subject  of  new  counties  was  in  the 
first  Instance  for  the  Legislature,  the  ract 
could  not  be  known  to  the  court  until  the  ex- 
periment was  tried.  The  rule  of  ejusdem 
generis  cannot  be  applied  to  the  provlsioo 
In  question,  for  the  reason  that  the  preced- 
ing clauses  of  the  section  refer  to  many  sub- 
jects of  legislative  action,  some  of  which  be- 
long to  the  same  general  class  as  the  crea- 
tion of  new  counties.  The  argument,  what- 
ever its  sanction,  baaed  upon  the  source  of 
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sectioD  26,  Is  answered  by  the  fact  that  sec- 
tion 26  did  not  come  from  the  act  of  Congress 
approved  July  30,  18S6 ;  it  came  bodily,  with 
one  slight  amendment,  from  the  proposed 
CbnstltuUon  of  1884,  as  the  debates  of  the 
convention  which  formulated  our  present 
Constitution  disclose. 

To  my  mind,  the  opinion  written  by  Hr. 
Justice  HOUX>WAY  correctly  assumes  that 
the  act  creating  Carter  county  cannot  be  up- 
held on  any  theory  other  than  that  adopted  In 
the  opinion;  and,  as  I  think  It  cannot  be  so 
□pbeld,  I  must  conclude  that  It  cannot  be  up- 
held at  alL 


(SS  Hont.  SIS) 
STATO  T.  McQCrETY  et  aL   (No.  4015.) 

{Supreme  Court  of  Montana.  May  15,  1917.) 

Proceeding  by  the  State  of  Montana,  relator, 
against  I.  S.  McQuitty,  Frank  WUliams,  and 
John  Foster.  Proceeding  dismissed. 

S.  O.  Ford,  of  Helena,  for  relator.  Jones  ft 
Jones,  of  Harlowton,  Booth  &  Donsman,  of 
Baker,  and  Gunn,  Rasch  &  Hall,  B.  O.  Toomey, 
and  Galen  &  Mettlw,  all  of  Helena,  for  re- 
Vradents. 

PER  CTTRIAM.  There  Is  involved  herein  the 
validity  of  the  special  act  creating  Wheatland 
county.  By  stipulation  of  the  parties,  the  same 
judgment  is  to  be  entered  herein  as  in  cause  No. 
4005,  State  ex  rel.  Ford  v.  Schofield  et  aL.  165 
Pac  504,  Just  decided.  Upon  the  authority  ot 
that  case,  this  proceeding  is  dismissed. 

Dismissed. 


(G3  Mont.  £38) 

80MMEB8  7.  OOUU).   (No.  8771.) 

fSapreme  Court  of  Montana.    May  23,  1917.) 

L  ETUKcnoNs  ^=>S07— Contesi^Attobnbt'b 
FU. 

If  the  court  were  correct  in  holding  that 
contestant  did  not  make  oat  a  prima  facie  case, 
it  rightly  taxed  against  him  a  reasonable  at- 
torney's fee  and  costs. 

[Bd.  Note.— For  other  cases,  see  ElUctions, 
Cent.  Dig.  S  333.] 

2.  EJLXcnoHs  «=s295(l)—CoNTiwr— Disqual- 
ification or  VoTEBS— PaiitA  Facie  Proof. 
In  a  contest  suit,  on  the  ground  of  two  il- 

kgal  votes,  between  candidates  for  the  office  of 

mayor,  plaintiff  held,  under  evidence,  to  have 

made  out  a  prima  facie  case. 
[Ed.  Note.— For  other  cases*  see  Elections, 

Cent.  Dig.  I  297.] 

8.  Elections  ®=>72— QnALincATiON  o»  Vot- 
ers—Statute. 
Under  express  provisions  of  Rev.  GodeSi  8S 
462,  3231,  to  be  a  legal  voter  one  must  have 
lesided  within  the  state  one  year,  within  the 
town  6  DKHiths,  and  within  the  ward  30  days, 
Immediately  preceding  an  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Coit.  Dig.  SI  67,  68,  70.] 

4.  Elections  0»295(1)—Votkbs— Residence 

~-Dbtebui  nation  . 
Tbe  residence  of  a  voter  Is  to  be  determined 
from  his  acts  snd  intents,  which  may  be  es- 
tablished by  circumstantial  evidence  and  dec- 
larations whidi  are  a  pan  of  res  gestse. 

[Bd.  Note.— For  other  cases,  see  EleetionSt 
Cent.  Dig. «  297.] 


B.  Elections  «=»291— Right  to  Vote— Pbb- 

BUMPTION  FROU  RgoISTBATION. 

From  tbe  fact  that  Webb  registered  in  ward 
1,  there  arose  a  presumpti<m  m  favor  of  his 
nght  to  vote  there. 

Note.— For  other  cases,  see  Elections, 
CenL  Dig.  S  286.] 

6.  Elections  <S=»291— Right  to  Vote— Pbb- 
suhftion  fbou  rsoibtbation— bvxdehob 

to  ovebcoue.' 
Slight  proof  of  the  lack  of  any  necessary 
(lualificatioQ  to  vote  is  suQicient  to  overcome 
the  presumption  arising  from  registration  or 
voting. 

(Ed.  Note.— For  other  cases,  see  Ejections, 
Cent.  Dig.  S  2S6.] 

7.  ELECTIONS    ^t=>295(l)  —  Contest  —  Pbiua 
Facie  Case. 

Contestant,  by  proving  that  T.  and  his  fam- 
ily resided  in  ward  3,  made  out  a  prima  facie 
case  against  his  rigbt  to  vote  in  ward  1,  in  view 
of  Laws  1915,  c.  122,  rule  8,  providing  that 
where  a  man's  family  resides  is  presumed  to  be 
bis  place  of  residence. 

[Ed.  Note^For  otbw  eases^  see  naectims, 
Cent.  Dig.  S  207.] 

8.  Elections  <g=>289  —  Contests  —  Cobrkot- 
KEss  OF  Returns— Proof— Pleading. 

Where  neither  the  correctness  of  tbe  can- 
vassing board's  return  nor  the  validity  of  any 
votes  so  retnmed  was  questioned  by  the  an- 
swer, contestant  was  not  required  to  show  the 
number  of  legal  votes  cast  for  his  candidate. 

[Ed.  Note.~For  other  cases,  see  ElectiiMis. 
Cent  Dig.  {  285.] 

9.  Pleaoino  ^»127(2)— Gonibst  Suit— Ao- 

HISSION. 

In  a  contest  suit,  admission  1^  contestee 
that  board  returned  that  W.  received  82  votes 
was  tantamount  to  "An  admission  that  he  re- 
ceived that  number  of  votes. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  8S  264,  267.] 

10.  Elections  9=>267— Correctness  of  Re- 
sult—Return;*— Pbiua  Facie  Evidence. 

Election  returns  of  canvassing  boards  are 
prima  fade  evidence  of  the  correctness  of  the 

result 

[EA.  Note— For  other  casam  see  Elections, 
Cent  Dig.  Si  242,  243.] 

Appeal  from  District  Court,  Madison  Coun- 
ty;  W.  A.  Clark,  fudge. 

Ctmtest  sidt  by  Fred  W.  Sommers  against 
Merton  S.  Gould.  From  a  JndgmeDt  dismiss- 
ing the  case,  and  awarding  costs  and  an  at- 
torney fee  to  contested  contestant  aiveals. 
Revened  and  remanded. 

M.  M.  DuDcan,  of  Virginia  City,  and  Henry 

C.  Smith,  of  Helena,  for  appellant  Lew.  L. 
Callaway,  of  Great  Falls,  and  Callaway  & 
Beckett,  of  Virginia  City,  for  respondent 

HOLLOW  AY,  J.  At  the  election  held  In 
the  town  of  Twin  Bridges  in  April,  1915,  A. 
J.  Wllcomb  and  Merton  S,  Gould  were  rival 
candidates  for  the  office  of  mayor.  The  can- 
vassing board  returned  that  Wllcomb  receiv- 
ed 82  votes  and  Gould  83,  and  a  certificate 
of  election  was  thereupon  Issued  to  Gould. 
Fred  W.  Sommers  contested  Gould's  election, 
upon  the  ground  that  2  Illegal  votes  were 
cast  and  counted  for  Gould  in  ward  1,  and 
that  such  votes  were  cast  by  EU-Twltchtil 
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and  Roland  A.  Webb,  neither  of  whom.  It  Is 
alleged,  was  a  resident  of  that  ward  at  the 
time.  Gould  answered,  and  denied  that  he 
had  any  knowledge  or  Information  sufllclent 
to  form  a  belief  as  to  whether  WUcomb  re- 
ceived 82  legal  votes,  or  any  greater  number 
than  79,  admitted  that  the  canvaBslng  board 
returned  that  WUcomb  received  82  votes,  and 
denied  that  any  Illegal  votes  were  cast  or 
counted  for  him.  L'pon  the  trial  It  was  ad- 
mitted that  Twitchell  and  Webb  were  both 
registered  In  ward  1  and  both  voted  In  that 
ward.  Touching  the  qnallflcatlons  of  these 
two  voters,  the  contestant  offered  evidence 
to  the  following  etTect: 

Webb  Is  a  single  man,  aboat  23  years  old. 
For  7  or  8  months  prior  to  the  election  In 
question  he  was  working  on  a  ranch  about 
10  miles  from  Twin  Bridges.  During  that 
time  he  came  to  Twin  Bridges  occasionally, 
and  stopped  either  at  the  Duella  rooming 
house,  in  ward  3,  or  at  the  Stark  Hotel,  In 
ward  2;  but  in  either  Instance  he  occupied 
a  room  provided  for  him  by  his  employer. 

Sommers  testified  that  he  has  lived  In. 
Twin  Bridges  for  20  years,  and  In  ward  1 
for  8  years;  that  at  the  time  of  this  elec- 
tion he  was  an  alderman  for  ward  1 ;  that 
there  are  only  about  80  voters  In  the  ward, 
and  that  he  knows  them  all  personally ;  that 
he  knows  Webb ;  that  he  knows  that  Webb 
did  not  live  In  ward  1  for  at  least  a  year 
prior  to  the  election  in  April,  1915. 

Wilcomb  testlfled  that  be  bas  lived  In 
Twin  Bridges  continuously  for  17  years;  was 
mayor  of  the  town  from  May,  1913,  to  May, 
1915;  that  he  lived  In  ward  1  at  the  time 
of  the  election  In  question;  that  he  is  well 
acquainted  lo  the  town,  which  has  a  popula- 
tion of  only  about  500;  that  he  has  known 
Webb  for  5  or  6  years ;  that  he  knew  him 
first  when  he  lived  on  a  ranch  near  Twin 
Bridges,  but  outside  the  corporate  limits  of 
the  town;  that  he  knew  him  afterwards, 
when  he  lived  In  Sheridan  and  Rochester; 
that  In  the  summer  of  1914  he  worked  In 
ward  1  and  took  his  meals  at  a  hotel  In  that 
ward,  but  bad  his  room  and  slept  In  ward  3 ; 
and  that  he  has  never  lived  in  ward  1  to 
the  knowledge  of  the  witness. 

Gallahan,  a  judge  of  election  In  ward  1, 
testified  that  Webb  came  to  the  polling  place 
on  election  day,  ostensibly  for  the  purpose 
of  voting;  that,  when  asked  where  he  room- 
ed, he  replied  at  the  Stark  Hotel;  that, 
when  questioned  concerning  his  right  to  vote 
in  ward  1,  "He  said  he  did  not  know  wheth- 
er he  had  a  right  to  or  not,"  and,  when  ask- 
ed upon  what  theory  he  sought  to  vote  In 
that  ward,  he  replied,  "We  have  some  lots 
up  town;"  that  he  left,  but  returned  soon 
afterwards,  and  discussed  his  right  to  vote 
further,  but  again  went  away ;  that  he  came 
for  the  third  time,  and,  having  taken  and 
subscribed  the  statutory  oath  required  of 
challenged  voters,  received  bis  ballot  and 
cast  his  vote. 

Concerning  Twltchell's  residence,  Sommers, 


Wilcomb,  and  Harvey  tesHfled  that  Twitchell 
has  a  house  In  ward  1,  where  he  lived  for  & 
year  or  more  prior  to  the  fall  of  1914 ;  that 
he  then  moved  bis  family  Into  two  small 
rooms  in  ward  3,  where  they  have  since  liv- 
ed, and  where  they  cook,  eat,  and  sle^p; 
and  that,  since  they  moved,  their  house  in 
ward  1  has  been  rented  to  other  parties,  who 
have  occupied  it  After  they  moved,  and 
before  election,  Twitchell  asked  Wilcomb 
whether  an  elector,  who  removes  after  reg- 
istering, must  re-reglster  In  order  to  vote, 
and  Wilcomb  understood  from  the  circum- 
stances that  Twitchell  was  referring  to  him- 
self. ■ 

Upon  this  evidence,  ofTered  by  the  contest- 
ant, the  court  held  that  a  prima  fade  caae 
of  nouresldence  had  not  been  mnde  ont 
against  either  Webb  or  Twitchell.  excluded 
evidence  as  to  how  either  voted,  and  entered 
Judgment  dismissing  the  contest,  and  award- 
ing contestee  his  costs  and  an  attorney  fee, 
amounting  In  the  aggregate  to  7323.90L 
From  the  Judgment,  and  from  an  order  de> 
nying  a  new  trial,  contestant  appealed. 

[1  ]  The  term  of  office  involved  herein  bfts 
expired,  and  the  controversy  now  Involves 
only  the  question  of  costa.  If  the  court  was 
correct  In  holding  that  contestant  did  not 
make  out  a  prima  fade  case,  it  was  correct 
In  taxiug  against  him  a  reasonable  attorney 
fee.  Doty  v.  Beece,  B3  MouL  — t  164  Paa 
542. 

[2,  3]  Whether  contestant  shall  be  held  for 
this  Judgment  for  costs  depends  upon  the  an- 
swer to  the  inquiry:  Did  be  make  ont  a 
prima  facie  case  that  Webb  and  Twitchell 
were  not  legal  residents  of  ward  1  when  they 
voted  therein  on  April  5,  1915?  To  consti- 
tute either  of  these  men  a  legal  voter,  he 
must  have  resided  within  the  state  a  year 
(section  462,  Rev.  Codes),  within  the  town  6 
months,  and  within  the  ward  30  days,  imme- 
diately preceding  the  election  (section  3231, 
Rev,  Codes).  It  would  be  extremely  difficult 
to  give  a  comprehensive  and  accurate  defini- 
tion of  the  term  "resident"  as  used  In  our 
election  laws.  The  statute  does  not  attempt 
to  define  It,  but  does  prescribe  certain  rules 
for  determining  in  the  first  instance  whether 
a  voter  is  a  legal  resident  of  the  prednct  or 
ward  where  he  votes.  Section  24  of  an  act 
approved  March  8,  1915  (Laws  1915.  p.  263), 
sets  forth  11  rules  designed  to  aid  registra- 
tion and  election  officers  In  determining  the 
residence  of  a  prospective  voter.  Of  neces- 
sity, these  rules  are  very  general  In  their 
terms,  and  furnish  but  uncertain  assistance 
at  the  best   Rule  1  provides: 

"That  place  must  be  considered  end  heir)  to 
be  ttie  residence  of  a  person  in  which  his  habi- 
tfltion  is  fixed,  and  to  whidi,  whenever  he  ia 
absent,  he  baa  the  intention  of  returniuc." 
Page  273. 

Under  roles  4  and  5  a  person  vUl  not  be 
deemed  to  have  lost  his  residence  by  reason 
of  his  absence  for  temporair  pniposes  only. 
Rale  8: 
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*^be  place  when  a  man's  t&mUj  resides  li 
presumetl  his  idaee  of  residence." 

Bule  9: 

"A  change  of  residence  can  only  be  made  bj 
tite  act  of  removal  joined  with  the  intent  to  re- 
main in  nnniber  place.  There  can  only  be  one 
Rsideiice.  A  residence  cflnaot  be  lost  until  an- 
oUier  is  sft>Qed."   Page  274. 

[4]  The  residence  of  a  voter  Is  to  be  de- 
toiulDed  from  his  actS'  and  Intent;  but  this 
fact,  like  any  other  fact  InTolved  In  a  dvll 
action  or  proceeding,  may  be  established  by 
drciuDstontial  evidence,  and  any  declarations 
of  the  voter  toufdiliig  the  subject.  If  a  part  of 
the  res  g^stie.  or  any  declarations  In  dis- 
paragement of  his  right  to  vote,  if  made  at  or 
before  the  election,  may  be  received  In  evi- 
dence. People  ex  reL  Boyer  v.  Teague,  106  N. 
C  676, 11  S.  B.  665 ;  Behrensmeyer  v.  Kreitz, 
135  IlL  591,  26  N.  E.  704;  16  Cyc.  292;  9  B.  a 
L.  1032. 

II,  1 1  From  the  fact  that  Webb  registered 
In  ward  1,  there  arose  a  presumption  in 
favor  of  bis  right  to  vote  there.  T&  over- 
come this  presumption  Involved  tbo  proof  of 
a  negative,  and  In  snch  case  the  same  high 
quality  of  evidence  is  not  required  as  la  or- 
dinarily necessary  to  prove  an  affirmative 
fkct  The  rule  generally  recognized  la  that 
■light  pnxtf  ot  the  lack  of  any  necessary 
qualification  to  vote  is  sufficient  to  overcome 
tbe  presumption  arising  from  r^istntlon 
or  voting,  and  calls  for  evidence  in  affirma- 
tion of  the  voter's  qualifications  from  the 
party  who  would  benefit  from  the  vote.  Peo- 
ple V.  Pease,  27  N.  Y.  45,  84  Am.  Dec.  242; 
Beardstown  v.  Virginia,  76  IlL  44;  6  Bncy. 
vt  EMdence,  116.  To  determine  the  snfficien- 
ej  or  iDsufflclency  of  evidence  to  establish  the 
residence  or  nonresidence  of  a  voter  requires 
a  more  or  less  arbitrary  application  of  the 
rules  of  law  to  the  facts  presented,  and 
though  the  evidence  tending  to  Impeach 
Wtebb's  right  to  vote  in  ward  1  Is  not  very 
dear  and  convincing,  we  Uiink  it  is  sufficient 
to  make  out  a  prima  fiide  case.  State  ex  reL 
Bopkins  V.  Olin,  23  Wis.  309. 

(7  ]  The  evidence  touching  Twltchell's  resi- 
dence is  much  more  substantial.  His  family 
resided  in  ward  3,  and,  when  this  fact  ap- 
peared, the  contestant  made  out  a  prima 
facie  case  against  his  right  to  vote  in  ward 
1.  Carnile  v.  Jones,  38  Mont  690,  101  Pac. 
153 ;  rule  8,  above. 

[t-10]  It  was  not  necessary  for  the  contest- 
ant to  show  the  number  of  legal  votes  cast 
for  Wilcomb.  Keither  the  correctness  of 
the  canvassing  board's  return  nor  the  validi- 
ty of  any  votes  so  returned  Is  questioned  by 
the  answer.  The  admission  that  the  Isoard 
returned  that  Wilcomb  received  82  votes  la, 
under  the  circumstances,  tantamount  to  an 
admission  that  be  received  that  number  of 
votes.  Until  Impeached,  the  returns  furnish 
prima  fade  evidence  of  the  correctness  of 
the  result  so  returned.   15  Cyc.  418. 

The  judgment  and  order  are  reversed,  and 
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the  cause  is  remanded  for  further  proceed- 
ings. 

Beversed  and  remanded. 

BBAKTIjY,  a  J.,  and  SAlfNEB,  3^  con- 
cur. 


(SS  UODt.  546) 

BUHLBR  et  aL  T.  LOFTUa  et  sL  (No.  3770.) 
(Supreme  Court  tt  Montana.    May  26,  1917.) 

1.  Appeai  and  E^rbob  ^=»193(6)— Questios 

PhK8ENTED--SuFTICIENCT  of  COMPUilNT. 

Where  the  complaint  was  not  tested  by  apo- 
cial  demurrer,  but  merely  by  objedion  to  Intro- 
duction of  evidence,  tbe  appellate  court  is  con- 
fiatd  to  the  inquiry  whether  it  states  suffidcnt 
facts  to  warrant  relief  demanded. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
CenL  Dig.  {  1366.] 

2.  COHTBACTS«=»259— CAnCEZXATIOn— If^UD 
— POWEB  OP  CODBT. 

The  power  vested  in  courts  to  cancel  con- 
tracts on  the  ground  of  fraud  is  extraordinary, 
and  will  l>e  exercised  only  where  the  cuuiplain- 
ant,  free  from  fraud  himself,  has  been  deceived 
to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8|  115a-1172.] 

3.  Ca^nckllatiok  or  InsiBtniBriTa  «»37(6)  — 
Fbaud  —  Nbcbssttt  or  Spbci£<ic  Auxoai 

TIONS. 

In  suit  to  cancel  a  contract  the  ultimate 
facts  constituting  fraud  relied  on  must  be  spe- 
cifically alleged,  so  that  the  ccMirt  may  know 
whether,  if  proved,  they  will  warrant  relief 
demauded,  and  tbat  adversary  may  know  the 
particular  chargCb 

[£kl.  NotCk— ]!>>r  othw  cases,  see  Ganedla- 
tioa  at  Instruments*  Cent  !>!«.  H  eS»  78.] 

4.  FRADD  ft3>12  — HlBBKPBBBBHTATlOir  — FD- 
TUBB  HVENTB. 

Geaerally,  a  misrepresentation  as  to  what 
will  be  done  in  the  future,  or  a  statement  of  in- 
tention, will  not  warrant  canceiiation  of  con- 
tract 

[lixl.  Note.— For  other  cases,  see  fVaud,  Cent 
Dig.  S  14.] 

0.  KbAUD  «»11(1)  —  MiSBKFBESENTATIOH  — • 

Ofii^ion. 

Gunerully,  a  mere  expression  of  opinion, 
however  erroneous,  will  not  warrant  caucella- 
tiuu  of  a  (WDtract 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  12.] 

6.  Cancellation  or  Instbuments  <S=>37(6)— 
Fbaud  in  Inducement  —  sufiiciency  or 
Alleuaiions. 

To  warrant  cancellation  of  a  contract  for 
fraud,  pleading  muist  sliuw  defendant's  false 
representations,  which  plaintiff  believed  in,  and 
acted  upon  to  bis  damage. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |i  68.  78.] 

7.  I^AUD  ^=>12  —  MlSBEPBESENTATIOn  —  FU- 
TURE Events. 

A  misrepresentation  may  be  with  reference 
to  the  future,  hut  so  related  to  prt*seut  condi- 
tions that  its  alirrmation  will  be  fraudulent 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  14.] 

8.  Cancellation  or  Inbteumknts  ®=s>37(6)— 
SuFt'iciENcr  or  Complaint  —  Fbaud  — 
FuTUBE  Events. 

Complaint  allej;ing  defendant's  misrepresen- 
tations, inducing  plaintiffs  to  execute  notes  and 
mortgage  in  payment  for  stocli,  held  sufficient 
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to  state  a  cause  of  actioo  for  cancellation  of  in- 
stramenta. 

[Ed.  Note.— For  otber  caaee,  aee  Cancellation 
of  Inatrumenta,  Cent.  Dig.  i|  68,  7&] 

9.  PtBADZNQ  ^34(3)  —  CONBTBUCTIOK— IN- 
RKBNCEB. 

■^'hatcver  is  Decessarily  implied  in  or  is  rea- 
wmaUf  to  be  inferred  from  an  allegation  is  to 
be  taken  as  directly  aven-ed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  69.] 

10.  CORPOBATIONB    ^=-80(8)   —  FBAOBUIiNT 

SAI.E  OF  Stock— FuTUBB  Events  —  "Act 

PiiTED  TO  Deceive." 
P'alse  representations  that  a  company  would 
be  ready  for  business  within  two  mootbs  made 
to  induce  the  sate  of  atoclc  was  a  fraud,  wittiin 
the  menning  of  Itev.  Codes,  f  4i^78>  defining 
what  shall  constitute  actual  fraud,  and  was  au 
"act  fitted  to  deceive,"  within  meaning  of  sub- 
divisiim  5. 

[Ed.  Not&— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  256.] 

11.  Canoeixation  or  Instbuuents  ^937(1) 
— Couplaint^Necbssxty  or  Jubisdiciiohai. 

Clause. 

Tbo  addition  of  an  allegation  that  plaintlEF 
has  no  adequate  remedy  at  law  is  unnet.'es.-<ary, 
stuce  the  question  of  whether  the  particular 
case  is  an  equitable  one  depends  upoa  the  specific 
averments,  and  the  jurisdictional  clause  is  a 
mere  conclusion  of  taw. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  instrumenta,  Cent  Dig.  99  64^-^,  71.J 

12.  Canceixation  op  Instbuuents  ^»37(4) — 
C0MPI.AINT— Offer  to  Ketubn  Conbideba- 

TION. 

Wliere  complaint  seeking  cancellation  of 
mortgage  and  notes  given  in  purchase  of  stock 
offered  to  return  the  stock  to  defendants,  t>ii» 
was  sufficient  allegation  of  an  otter  to  restore 
the  consideration, 

[Ed.  Note.— For  otber  cases,  ice  Cancelation 
of  Instruments,  Cent  Dig.  99  68,  72,  T6.] 

13.  Appeal  and  Ebbor  ®=»0Q0<1)  —  Discbb- 
tion  of  Coubt — Amenuuents  to  Pleauino. 

The  court's  action  in  allowing  amendmeots 
to  equitable  i^cadinga  is  not  subject  to  review, 
unless  abuse  of  discredtm  to  sidverse  party's 
prejudice  is  affirmatively  shown,  in  view  of  Rev. 
Codes,  9  6589,  placing  the  power  to  allow  amend- 
ments within  the  trial  court's  discretion. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  382S,  3826.] 

14.  E}TIDEHCK  «=»378(]D— ITTBB— NXCBSSITT 

or  Authentication. 
Where  tetters  offered  in  evidence  were  not 
shown  to  have  been  signed  by  their  purported 
authors  or  Identified  as  genuine,  they  were  iuad- 
misaiUe  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Erideace, 
Gent  Dig.  SS  IMS,  166S.] 

15.  EhriDENCE  <©=5332(2)  —  Pboduction  of 
Part  of  Judicial  Recobo. 

Where  only  a  part  of  a  judicial  record  was 
offered  in  evidence,  which  did  not  disclose  issues 
nor  show  what  was  Anally  adjudicated,  it  was 
Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  123a] 

16.  Pleading  ®=>162— Nature  of  Reply. 
The  office  of  a  reply  in  an  equity  suit  is  to 

join  issue  on  or  avmd  new  matter  alleged  in  an- 
swer, and  it  cannot  aid  the  complaint  by  sup- 

E lying  an  omission  broadening  its  scope  or  add- 
ig  a  new  ground  of  relief. 


17.  Pleading  ^=3>381(3>— I8SUB»— Evidenc^^ 
New  Matteb  Alleged  in  Replt, 

Evidence  to  prove  new  matter  alleged  in  a 
reply  was  inadmissible  in  an  equity  suit  since 
the  reply  could  not  properly  allege  new  matter. 

[Ed.  Note.— For  otber  cases,  see  Pleading. 
Cent  Dig.  99  1261-1279.] 

18.  Appeal  and  Bbbob  «s»931(6)— Pbbscmf* 
TioN  —  Findings  Bbjkotiho  uvcohfbtent 

Evidence. 

It  will  be  presumed  that  the  court  in  mak- 
ing formal  findings  after  consideration  of  the 
evidence,  rejected  incompetent  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  {  3766.] 

19.  Appeal  and  Ebbob  •S=)604<1)— Qdestionb 
Pbesekied  —  Bill  of  ExcEPnoNa  —  Suffi- 
oxENCY  OF  Evidence. 

Where  appeal  is  from  the  judgment  miIt 
upon  a  bill  of  exceptions,  question  presented  up- 
on assignment  of  insufficiency  of  evidence  ts 
whether  there  is  any  substantial  evidence  to  sni^- 
port  findings,  and  not  whethn  the  trial  court 
abused  its  discretion  in  denying  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2910.  2015.] 

20.  Trial  €=9396(1)  —  Findingb  Suppobtkd 
BY  Plea  din  as. 

Id  suit  to  cancel  morUrage  and  notes  given 
for  purchase  of  stock,  findings  held  responsive 
to  pleadings. 
.Ed.  Note.— Fw  other  cases,  see  Trial,  Cent 
g.  I  986.] 

21.  Appeal  and  Erbob  «»1050(1)— Habuzjbss 
Errob— Aduission  of  Evidence. 

Where  foreign  and  domestic  law  upon  a 
particular  subject  were  the  same,  any  error  in 
manner  of  admitting  proof  of  foreign  law  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

£}rror.  Cent  Dig.  99  1068, 1069.  4153,  4157.] 

22.  Bills  and  Notes  <g=5S43  —  Bona  Fids 
Pubciiase  —  Mode  or  Tbansfeb  —  "Uoldkb 
IN  Due  Coubsk." 

Where  defendant  took  a  written  assignment 
of  a  negotiable  note  and  a  mortgage,  be  was  not 
a  holder  in  due  course  of  the  note,  under  the 
Negotiable  Instruments  Lew,  Rev.  Codes,  |  5906. 
since  bo  took  it  with  full  knowledge  that  it  was 
a  mortgage  note,  collectible  only  under  Rer. 
Codes,  9  6861,  and  that  such  note  was  subject 
to  all  equities  in  favor  ol  maker. 

[Ed.  Note.— SNir  otber  cases,  see  Bills  and 
Notes,  Cent  Dig.  §9  853-865.  864.  865. 

For  othw  definitions,  see  Words  and  Pfaraaea, 
First  and  Second  Series,  Holder  In  Due  Coon&j 

23.  BvLLs  AND  Notes  «=>31S— Assignkent— 
Defense  Against  Assignee. 

A  recorded  assignment  of  a  note  snd  mort- 
gage did  not  deprive  the  maker  of  the  right  to 
imiieach-tbe  note  on  the  ground  that  it  bad  been 
secured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  9  754.] 

Appeal  from  District  Court  Flathead  Coun- 
ty ;  T.  A.  Thompson,  Judge. 

Salt  to  cancel  mortgage  and  notes  by  A.  J. 
Buhler  and  another  against  W.  J.  Loftas  and 
others.  Decree  for  plaintiffs,  and  defeadantB 
Loftus  appeal.  Affirmed. 

J.  K  Erwln,  of  Dixon,  111.,  and  C.  W.  Pom- 
eroy,  of  Kallspell.  for  appellants.  F.  H. 
McDermont,  of  Davenport  Wash.,  and  Bren- 
nen  &  Kendall,  of  Kallspell,  for  respoDdents. 


»For  other  eases  sas  same  topic  sod  KEr-NOltBBa  la  all  Ksy-Nurabsrsd  Dlissts  and  Indtsss 


Digitized  by 


Mont) 


BUHLER  V.  LOFTUS 


603 


B&ANTLT,  a  J.  The  plalnUffs,  A.  J.| 
and  J.  M.  Bubler,  are  father  and 'son.  On 
October  14,  1913,  the  latter  executed  and  de- 
livered to  the  defendant  W.  J.  Loftns,  a  rest- 
dent  of"  Chicago,  111.,  his  promtesory  note, 
Dutiable  in  form,  for  the  sum  of  $2,000, 
doe  and  payable  three  years  after  date,  with 
Interest  at  8  per  cent  per  annum.  To  secure 
the  payment  of  the  note  he  executed  and  de- 
livered to  Loftus  a  mortage  upcoi  certain 
lands  owned  by  him  and  situate  in  Flathead 
county.  The  mortgage  was  duly  recorded  on 
October  23d.  The  $2,000  was  the  purchase 
price,  agreed  to  be  paid  to  Loftns  by  A.  J. 
Bubler.  of  100  shares  of  ftae  capital  s^ock  of 
the  American  Mortgage  Insurance  Company, 
a  corporation  organized  under  the  laws  of 
the  state  of  South  Dakota  and  having  Us 
principal  office  at  Cailcago.  The  'purpose  of 
the  organization  of  the  corponttlon  was  to 
loan  money  upon  the  security  of  first  mort- 
gages on  farm  lands.  It  was  authorised  to 
do  business  throuj^out  the  United  States. 
Hereafter  It  wlU  be  mentioned  aa  the  com- 
pany. It  was  capitalized  for  $1,000,000,  di- 
vided Into  shares  of  the  par  value  of  $10 
each.  Loftus  was  one  of  the  agents  of  the 
company  to  sell  shares  of  Its  stock  and  also 
to  appoint  local  agents  to  negotiate  loans  for 
the  company  upon  a  commission.  The  plan 
pursued  was  that  any  one,  desiring  or  agree- 
ing to  become  a  local  agent,  was  required  to 
purchase  from  the  company  125  shares  of  Its 
sto<^  at  $20  per  share.  He  was  then  required 
to  enter  into  a  written  contract  to  cover  a 
term  of  10  years,  by  the  stipulations  of  which 
he  was  appointed  the  exclusive  agent  in  cer- 
tain designated  territory,  in  consideration  of 
his  performing  certain  duties  for,  and  assum- 
ing certain  obligations  to,  the  company. 
Loftus  went  to  Poison,  in  Flathead  county, 
the  residence  of  the  plaintiffs,  to  arrange  for 
the  appointment  of  one  A.  D.  Maynard,  also 
a  resident  of  Poison,  as  local  agent  May- 
nard being  away  from  home,  Loftus  entered 
Into  negotiations  with  the  Buhlers.  The 
n^tlations  resulted  In  the  purchase  by 
A.  J.  Buhler  of  100  shares  frcun  Loftus  per- 
sonally  at  $20  per  share;  the  latter  agree- 
ing to  accept  the  note  and  mortgage  of  J.  M. 
Buhler  In  place  of  cash,  and  giving  the  as- 
surance that  A.  J.  Buhler  would  be  appointed 
Agent  The  action  of  Loftus  was  ratified 
by  the  company,  and  the  appointment  was 
made  on  October  20th.  It  was  understood  at 
the  time  that  the  two  Buhlers  and  F.  H. 
lIcDermont  an  attorney  at  law  then  re- 
siding at  Poison,  should  each  hare  a  one- 
third  interest  In  the  business  transacted  un- 
der the  appointment ;  A.  J.  Buhler  alone  be- 
ing retvonslble  to  the  company  under  his  con- 
tract The  company  was  not  then  ready  to 
begin  negotiating  loans,  but  was  to  begin 
within  two  montlis  thereafter.  It  never  did 
any  business,  however,  for  the  reason  that  a 
snflBcient  number  of  shares  of  stock  had  not 
l>ee&  and  could  wit  be  sold  to  realize  money 


I  enough  to  enable  It  to  make  loans.  The  note 
was  made  payable  at  the  City  National  Bank 
at  Dixon,  liL  On  January  6, 1914,  W.  J.  Lof- 
tus assigned  the  note  and  mortgage  to  defend- 
ant John  U.  Loftus,  a  brother  residing  at 
Dixon,  as  part  payment  of  a  debt  due  the 
latter.  The  assignment  was  recorded  in 
Flathead  county  on  May  16,  1914.  On  May 
25,  1915,  plaintiffs  brought  this  action  to  ob- 
tain a  decree  directing  a  cancellation  of  the 
note  and  mortgage,  on  the  ground  of  fraudu- 
lent representations  tiy  Loftua  whereby  plain- 
tiff J.  M.  Buhler  was  induced  to  execute  and 
driver  them.  As  ground  for  relief,  the  com- 
plaint alleges: 

"(5)  That  it  was  represented  to  plaintifFs,  at 
tbe  time  said  plaintiff  A.  J.  Bubler  entered  into 
said  agency  contract,  by  the  defendant  W.  J. 
Loftus,  and  the  president  of  the  defendant  the 
American  Mortgage  Insurance  Company,  H.  A. 
Luther,  that  the  said  defendant  ctmipany,  al- 
though not  fully  organised,  bad  not  Bold  all  of 
its  capital  stock,  and  was  not  quite  ready  to 
commence  business,  or  to  make  and  accept  farm 
loans  in  the  territory  above  described.  Imt  would 
be  ready  for  burinett  and  accept  loans  in  said 
territory  within  about  two  months  from  the 
date  of  making  and  entering  into  said  contract, 
and  that  the  said  defendant  loan  company  would 
allot  to  plaintiff  A.  J.  Bubler,  from  month  to 
month,  that  proportion  of  its  available  funds 
as  the  number  of  shares  of  Its  capital  stock 
purchased  by  i^aintiir  A.  J.  Bnhier  beam  to  the 
total  number  of  shares  of  its  capital  stodc  then 
sold  for  kmning  purposes,  whidi  would  amount 
to,  as  a  loaning  fund,  at  least  $100X100  an- 
nually." 

It  Is  then  alleged  In  substance: 

(6)  That  in  order  for  plaintiff  A.  3.  Buhler  to 
secure  the  appointment  as  the  sc^e  and  exclusive 
agent  of  the  company,  and  to  secure  hia  approv- 
al of  tbe  contract,  it  was  represented  by  Loftus 
that  said  Bubler  was  required  to  purchase  at 
least  100  shares  of  tlie  capital  stock  of  tbe  am- 
pan;  at  $20  per  share,  or  a  total  of  $2,000. 

(7)  That  in  considcratiMi  of  A.  J.  Bubler  se- 
curing the  contract,  and  that  he  would  be  fur- 
nished with  money  for  the  making  of'  loans  in 
the  said  territory,  Buhler  purchased  tbe  100 
shares  tor  the  sum  of  $2,000,  and  gave  in  pay- 
ment therefor  his.  promissory  note,  payable  to 
tbe  order  of  Loftus,  and  that  it  was  signed  and 
indorsed  by  J.  M.  Buhler. 

(8)  That  thereafter,  and  <m  the  same  day,  the 
plaintiff  J,  M.  Buhler,  to  secure  the  payment  <i 
the  note,  and  for  no  other  purpose,  executed  and 
delivered  the  mortgage. 

(9)  That  thereafter,  on  or  about  November  3, 
1013,  tbe  company  issued  and  ddivered  to  A. 
J.  Buhler  the  shares  ot  stock,  having  on  Oc- 
tober 20th  approved  tbe  contract  and  delivered 
the  same  to  him,  thus  nuistituting  him  its  sole 
and  exclusive  agent  in  the  said  territory. 

(10)  That  by  reason  of  tbe  statements  and 
representations  before  mentioned  A.  J.  Buhler 
was  induced  to  purchase  the  shares,  to  enter  in* 
to  the  contract,  and  to  malte  the  promissory  note 
and  mortgage  and  driver  the  same  to  w.  J. 
Loftus. 

(11)  That  the  representations  were  wholly 
false  and  untrue,  that  they  were  then  known  by 
the  company  and  Loftus  to  be  faUe  and  untrue, 
that  the;  were  made  with  the  intent  and  pur- 
pose of  inducing  the  plaintiff  A.  J.  Buhler  to 
purchase  tbe  stock,  and  to  secure  from  him  and 
J.  H.  Buhler  the  note  and  mortgage,  that  the 
company  was  at  all  times  unable  to  sell  a  suffi- 
cient amount  of  stock  or  otherwise  to  raise  mon- 
ey With  which  to  begin  business,  or  to  carry  out 
its  contract  and  agreement  with  A.  J.  Buhler. 
that  it  has  never  at  any  time  furnished  said 
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Buhler  with  anj  money  to  make  fann  loans,  that 
the  compan;  was  insolvent  and  without  funds 
with  wbidi  to  carry  on  business,  ami  unable  to 
perform  any  of  the  terms  of  its  agreement  with 
A.  J.  Buhlcr,  and  that  It  was  well  known  to 
both  Loftus  and  the  company,  wben  tho  note 
and  mortgage  were  delivered  to  Loftus,  that  the 
CMnpany  must  at  an  early  date  go  out  of  busi- 
ness and  be  dissolved. 

(12)  That  tbe  morigage  was  recorded  In  the 
office  of  the  clerk  of  tiathead  county  on  the 
  day  of  November, 

(13)  That  by  reason  of  tbe  facts  heretofore 
alleged  tbe  mort^uge  and  note  were  given  to 
W.  J.  Loftus  without  any  consideration,  and 
ere  wholly  null  auJ  vuid,  that  tbe  couipauy 
has  wholly  failed  to  perform  any  of  tbe  terms 
of  tbe  contract  with  A.  J.  Uubler,  that  tbe 
shares  of  stock  are  entirely  wortblcsa,  and  that 
tbe  plaintiffs  herein  offer  to  retam  tbem  to  the 
defendants. 

(14)  That  oD  May  16,  1914,  in  the  state  of 
Illinois,  the  dofeudant  W.  J.  Loftus  made  a 
pretended  assignnieut  of  tbe  note  and  mortgage 
to  his  codefendant  John  H.  Loftus,  which  was 
thereafter  recorded  in  ttie  office  of  the  clerk  of 
fiathead  county. 

(15)  That  John  H.  Loftus  la  not  a  bona  Sde 
purchaser  under  the  laws  of  the  state  of  lllinoia. 

The  company,  though  named  as  defend- 
ant, was  not  served  with  summons  and  did 
not  appear  in  tbe  action.  The  answer  of  the 
defendants  Loftus  denies  all  the  allegations 
of  tbe  complainant  charging  fraud  or  mia- 
r^reseotatlcn  by  W.  J.  Loftus.  and  allies 
that  after  the  100  shares  of  stock  were  sold 
to  A.  J.  Buhler  he  authorized  the  company  to 
transfer  33  shares  to  F.  H.  McDeriuonL  In 
a  pleading  designated  as  a  reply  the  plain- 
tUfa  allege  In  effect  that  tbe  note  and  mort- 
gage are  void  for  tbe  reason  that  neither  W. 
J.  Loftus  uor  the  company  bad  compiled  with 
the  laws  of  Montana  (chapter  85,  Laws  1913, 
p.  367),  relating  to  investment  companies  and 
stockbrokers,  enacted  for  the  protection  of 
investors,  eta  The  court  called  a  Jury  to  aid 
In  ascertaining  the  facts,  and  submitted  spe- 
cial interrogatories.  Some  of  their  fludings 
tbe  court  adopted.  It  made  formal  fludings 
on  atl  tbe  issues  in  favor  of  plaintiffs,  and 
decreed  to  them  tbe  relief  demanded.  Tbe  de> 
fendants  have  appealed. 

It  would  extend  this  opinion  beyond  any 
reasonable  limits,  were  we  to  give  special 
notice  to  all  tiie  assignments  made  and  ar- 
gued by  counsel.  Many  of  tbem  are  not  of 
sulllcleut  merit  to  deserve  even  passing  no- 
tice. We  shall  discuss  only  those  which 
counsel  seem  to  deem  of  controlling  Impor- 
tance. 

[1  ]  We  notice,  first,  tbe  contention  that  the 
complaint  does  not  state  a  cause  of  action. 
This  question  was  presented  at  tbe  opening 
of  the  trial  by  an  objection  by  defendants  to 
tbe  Introduction  of  evidence.  Much  of  the 
argument  on  the  assignment' is  more  appro- 
priately addressed  to  an  inquiry  whether  the 
pleading  is  ambiguous  and  indeflnlte.  Since 
It  was  not  tested  by  special  demurrer,  how- 
ever much  it  may  be  subject  to  critldsm  for 
defects  in  these  particulars,  this  court  is 
now  confined  to  the  single  inquiry  whether 
It  states  sufficient  facts  to  warrant  tbe  re- 
lid  demanded* 


[2-S1  It  Is  argued  that  the  representations 
by  which  plaintiff  A.  J.  Buhler  was  Induced 
to  enter  into  the  contract  of  agency  were 
mere  matters  of  opinion  or  related  to  what 
was  to  happen  In  the  future,  and  thut.- though 
they  turned  out  to  be  false,  they  did  not  con- 
stitute fraud,  entitling  him  and  his  coplain- 
tiff  to  have  tbe  mortgage  and  note  canceled. 
It  la  true,  as  counsel  contend,  that  purties 
are  allowed  under  ^e  law  the  greatest  free- 
dom of  contract;  that  this  Is  essential  to  the 
welfare  of  tbe  community;  that  In  their  ne- 
gotiations parties  must  be  left  to  investigate 
for  themselves  and  rely  upon  their  own  Judg- 
ment; that  the  power  vested  In  the  courts  to 
cancel  contracts  on  the  ground  of  fraud  is 
extraordinary,  and  will  be  exercised  only  in 
cases  in  which  the  complaining  party,  fre« 
from  fraud  himself,  has  been  deceived  to  bis 
injury  by  his  adversary;  that  the  ultimate 
facts  constituting  tbe  fraud  must  be  spe- 
ciOt-ally  alleged,  in  order  that  the  court  may 
know  whether.  If  proved,  they  will  warrant 
the  relief  demanded,  and  tliat  the  adversary 
may  know  tbe  particular  charge  he  is  ta 
meet;  that  a  misrepresentation  as  to  what 
will  be  done  In  tbe  future,  or  a  statement  of 
intention,  or.  generally,  a  mere  expression  of 
opinion,  however  erroneous,  is  not  sutDdent; 
but  that  the  representation  must  relate  to  a 
present  or  past  state  of  facts.  In  other 
words,  in  order  to  make  out  a  case  of  fraud, 
the  pleading  must  allege  facts  embodying  the 
following  essential  elements:  (1)  That  the 
defendant  made  a  r^resentatlon  or  state- 
ment, Intending  that  plaintiff  should  act  upon 
it;  (2)  that  the  representation  waa  false; 
(3)  that  the  plaintiff  believed  It;  and  (4> 
thut  he  acted  upon  It  to  bis  damage.  Butte 
Hardware  Co.  v.  Knox,  28  Moot.  Ill,  72  Paa 
301,  and  cases  cited ;  Power  &  Bro.,  Ltd.,  T. 
Turner,  37  Mont.  621.  97  Paa  950;  Ott  T. 
Pace.  43  Mont  82, 115  Pac.  37;  Henry  v.  Con- 
tinental B.  A  L.  Ass'n,  156  Cal.  667.  1<KS  Pac. 
060;  Crocker  v.  Mauley,  164  III.  282,  45  N.  EL 
577,  56  Am.  St  Rep.  196;  Southern  Dev.  Co.T. 
Sllva,  125  U.  S.  247,  8  Sup.  Ct  881,  31  U  Ed. 
678  ;  2  Pomeroy's  Eq.  Jur.  1  878. 

[1]  Tbe  fact  concerning  which  tbe  state> 
ment  Is  made,  however,  may  be  with  refer> 
ence  to  tbe  future,  but  so  related  to  present 
existent  conditions  that  Its  affirmation  as  « 
fact  will  constitute  a  fraudulent  representa- 
tion within  tbe  rule  of  the  cases  cited.  On 
this  subject  we  find  tills  in  tbe  text  of  Mr. 
Pomeroy: 

"That  the  fact,  however,  concerning  which 
the  statement  is  made.  Is  future,  does  not  itself 
prevent  tlie  misrepresentation  from  being  fraud- 
ulent. The  statement  of  matter  io  the  future, 
if  affirmed  as  a  fact,  may  amount  to  a  fraud- 
ulent misrepresentation,  as  well  as  a  statement 
of  a  fact  as  existing  at  present"  2  Pomeroy's 
Eg.  Jur.  f  848. 

In  support  of  tbis  statement  tbe  anthor 
(dtes,  among  other  cases,  Plggott  v.  Stratton, 
1  De  Gex,  F,  &  3.  33,  49.  and  Button  v.  Ros- 
slter.  7  De  Gex.  M.  &  G.  F.  22,  23.  To  theee 
may  be  added  Plckard  v.  Sears,  6  Ad.  ft  EL 
409,  Fall  Biver  Mat  Bank  t.  Bnfflnton,  97 
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Uftss.  498,  and  Chonteau  et  a1.  t.  Goddln  et 
aU  39  Mo.  229.  90  Am.  Dec.  462.  In  the  first 
of  these  cases  Lord  Cbaacellor  CampbeU 
■aid: 

"I  appreheod  that  the  injunction  ts  to  be  mip- 
porled  OD  the  well-established  doctrine  that  if  A. 
makes  a  deliberate  assertion  to  B.,  intending  it 
to  be  acted  upon  by  B..  A.  is  estopped  from  say- 
ing it  WJI8  not  true.    If  it  turns  out  to  be  false. 

A.  is  answerable  for  the  damage  which  may 
have  accrued  to  B.  from  having  acted  upon,  and 

B.  is  entitled,  in  respect  of  anytbiag  done  in  the 
belief  that  it  was  true,  to  object  to  any  denial 
of  it  by  A." 

In  the  note  to  the  text  of  Mr.  Pomeroy, 
inprn,  this  remark  Is  made  referring  to  the 
cases  cited: 

"Some  of  these  cases  may  be  referred  to  the 
doctrine  of  equitable  estoppel;  but  it  is  plain 
that,  where  the  repreBeatarion  is  that  of  a  fnct 
in  the  future,  and  not  a  mere  promise,  and  it  is 
relied  upon,  and  turns  out  to  be  false,  the  rights 
and  remedies  of  the  injured  party  are  the  same 
as  those  which  arise  from  the  fraudulent  repre- 
•OQtation  of  BD  existing  fact." 

Under  tbls  rule,  the  representation,  we  ap- 
prehend, will  operate  as  an  estoppel  In  (avor 
of  the  Injured  party,  or  may  be  availed  of 
by  falm  as  a  ground  for  the  cancellation  of  a 
omtract  entered  into  upon  the  fuith  of  it. 
according  to  the  attitude  occupied  by  the 
parties  In  the  particular  controversy,  and  the 
character  of  the  relief  sought 

CI,  i]  The  complaint  is  not  a  model  of 
clearness  and  orderly  statement;  but,  as- 
dgnlng  to  the  several  parts  of  It  their  ob- 
Ttous  meaning  and  purport,  and  construing 
it  as  a  whole  imder  fbvor  of  the  faoilUar 
rule  that  "whatever  is  necessarily  implied 
!n,  or  Is  reasonably  to  be  Inferred  from,  an 
atl^ation,  is  to  be  taken  as  directly  averred" 
(Tbilllps  on  Code  Pleading,  352;  Bayllss  on 
Code  Pleading,  49;  County  of  Silver  Bow  v. 
Davlesv  40  Mont  418,  107  Poc.  81),  we  think 
it  alleges  sufficient  to  bring  it  within  the 
rule  stated  by  Mr.  Pomeroy,  supra. 

The  purpose  of  the  negotiations  had  be- 
tween the  parties  was  that  A.  J.  Buhler 
should  l}ecome  the  exclusive  agent  for  the 
company  In  the  territory  mentioned.  The 
representation  which  operated  as  the  Induce- 
ment Is  alleged  In  paragraph  5.  It  Is  In  ef- 
fect a  categorical  statement  that 'while  the 
company  was  not  then  ready  to  begin  busi- 
ness. It  was  In  such  a  condition  that  it  would 
be  ready  in  about  two  months  and  prepared 
to  furnish  the  funds  required  to  enable  A. 
J.  Bjbler  to  negotiate  loans  in  its  behalf. 
In  paragraphs  6,  7,  and  8  Is  alleged  the  con- 
sidemtloQ  demanded  by  Loftus  for  the  con- 
tract, the  purchase  of  the  shares  of  stock 
which  was  made  a  condition  precedent  to 
the  appointment  and  the  execution  of  the 
note  and  mortgage  to  secure  the  considera- 
tion to  be  paid.  Instead  of  paying  it  In  cash. 
Paragraph  9  recites  the  approval  of  the  ne- 
gotiations by  the  company,  the  issuance  of 
the  shares  of  stock,  and  the  final  appoint- 
ment for  which  the  consideration  was  prom- 
toed.  Paragraph  10  alleges  In  effect  that,  by 
mum  <tf  his  b^tef  In  and  reliance  upon  the 


(  alleged  statements  of  Loftus  and  Luther,  the 
I  president,  A.  J.  Buhler  was  induced  to  pur- 
chase the  shares  and  to  enter  into  the  coo- 
tract  of  appointment  for  the  consideration 
demanded-  Paragmph  11  alleges  that  the 
representations  stated  in  paragraph  5  were 
wholly  false,  that  they  were  known  by  Lof- 
tia  and  the  president  of  the  company  to  be 
such,  that  they  were  made  with  the  Inten- 
tion to  deceive  and  defraud  the  plaintiffs 
and  to  induce  the  execution  of  the  note  and 
mortgage,  and  that  the  company  was  unable 
at  any  time  to  sell  Its  stock  or  to  raise  mon- 
ey otherwise  to  make  loans  or  to  furnish  A. 
J.  Buhler  money  for  that  purpose,  in  that  it 
was  Insolvent  at  the  time  the  contract  was 
made. 

[tOI  If  the  representation  had  been  in  the 
form  of  a  promise  merely  that  the  company 
would  furnish  A.  J.  Buhler  money  within 
two  months  of  the  date  of  appointment  It 
being  able  at  the  time  and  intending  to  do 
so,  Its  failure  to  keep  the  promise  would 
have  been  a  breach  of  the  contract  The 
plaintiffs,  however,  understood — end  It  was 
the  Intention  of  Loftus  that  they  should  un- 
derstand— that  the  company  had  then  ap- 
proached a  condition  of  readiness  such  as  to 
enable  it  within  two  months  to  engage  In  the 
business  wblcb  It  was  organised  to  condnct. 
Tbls  was  tantamount  to  an  affirmation  of  a 
matter  In  the  futnre  as  a  fact  existing  at  the 
time  the  contract  was  made,  and  was  the 
Inducement  upon  which  he  effected  the  sale 
of  the  stock  and  the  execution  and  delivery 
of  the  note  and  mortgage.  It  amounted  to 
the  suggestion  as  a  fact  of  that  which  was 
not  tru^  by  Loftus,  who  did  not  believe  It 
to  be  true,  and  was  therefore  a  fraud,  within 
the  meaning  of  subdivision  1  of  section  4978 
of  the  Revised  Codes.  In  any  event  his 
statements  amounted  to  an  "act  fitted  to  de- 
ceive." Id.  subd.  6. 

[11]  It  is  argued  Oiat  the  complaint  is  In- 
sufndent,  also.  In  falling  to  allege  In  spedflc 
terms  that  plaintiffs  are  without  an  adequate 
remedy  at  law.  Whether  the  particular  case 
alleged  is  one  of  equitable  cognizance  de- 
pends solely  upon  the  sperffic  averments  up- 
on which  the  demand  for  relief  is  predicated. 
The  addition  of  the  Jurisdictional  clause  does 
not  aid  it  In  any  way.  It  is  merely  a  con- 
clusion of  law  to  be  drawn  by  the  court  not 
by  the  pleader,  from  the  spedflc  facts  alleg- 
ed. The  allegation  of  It  Is  therefore  wholly 
unnecessary.  16  Cyc.  222. 

[12]  It  is  also  argued  that  It  does  not  ap- 
pear that  the  plaintiffs  have  offered  to  re- 
store to  the  defendants  the  shares  of  stoA. 
This  argument  is  without  merit  The  con- 
cluding clause  of  paragraph  13  Is  sufficient 
allegation  on  this  subject  Maloy  r.  Berktn, 
U  Mont  138,  27  Pac.  442. 

[IS]  During  the  course  of  the  trial  the 
court  permitted  certain  amendments  to  be 
made  to  the  complaint  It  Is  argued  that 
this  was  error.  In  that  the  effect  ot 
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amendments  was  to  vaake  tbe  cmnplalnt  state 
a  cause  of  action;  whereas,  before  they  were 
allowed,  It  was  fatally  defectiret  There  was 
no  error.  The  power  to  allow  the  amend- 
ments at  any  stage  of  the  trial  Is  within 
the  discretion  of  the  trial  court,  and  Its  ac- 
tion In  this  behalf  is  not  subject  to  review 
by  this  court,  unless  it  Is  afflrmatlTely  shown 
that  It  abused  Its  discretion  to  the  prejudice 
of  the  adverse  party.  Rev.  Oodes,  |  6580: 
Bennett  v.  TUlmon,  IS  Mont  28,  44  Pac.  80: 
Merrill  t.  MlUer,  28  Mont.  131,  72  Pac.  423 ; 
Sandera  t.  Rubs^I  Lumber  Oo.,  45  Mont. 
273,  122  Paa  813;  De  GeUes  v.  Casey,  48 
Mont  672,  139  Pac.  B86.  Thou^  the  de* 
fendants  demanded  a  postponement  of  the 
trial,  because  of  the  allowance  of  coie  of  the 
amendments,  tli^  presented  no  affidavit 
showinff  that  they  were  surprised,  or  that 
they  were  not  ready  and  able  to  produce  all 
ttie  evidence  they  desired.  Indeed,  it  is  ap- 
parent that  they  Introduced  all  the  evidence 
they  bad  at  their  command. 

[14]  Error  Is  predicated  upon  the  admis- 
sion in  evidence  of  Exhibits  X)  and  F.  Tlie 
first  was  a  letter  addressed  to  the  stock- 
holders, ostensibly  by  H.  A.  Luther,  presi- 
dent of  the  company,  under  date  of  April  21. 
1914,  conveying  the  information  that  at  the 
annual  meeting  of  Btockholders  held  in  Chi- 
cago OD  April  7,  1914,  It  bad  been  determined 
to  surrender  the  Chicago  office  and  remove 
gecfiral  headquarters  of  the  company  to  Aber- 
deen, S.  D.;  that  a  committee  had  been  ap- 
pointed, whose  chalramn  was  W.  S.  Narre- 
gang,  of  tbe  latter  place,  himself  a  stockhold- 
er, to  suggest  a  feasible  plan  to  conduct  the 
business  of  the  company;  and  that  all  let- 
ters addressed  to  the  company  should  be  ad- 
dressed to  Narregang  until  May  23d,  to  which 
date  the  meeting  of  April  7tb  had  been  ad- 
journed to  reconvene  at  Aberde«i.  It  con- 
tained what  purported  to  be  resolutions 
adopted  at  the  April  meeting.  Exhibit  F  was 
a  letter  written  to  A.  J.  Bubler  by  Narregang 
on  August  13.  1914,  stating  In  effect  that  the 
company  was  going  out  of  business,  and  was 
not  in  a  position  to  make  any  loans  of  any 
kind.  These  were  Introduced*  as  tending  to 
show  that  the  company  was  in  a  flailing  eoa- 
dltion,  and  hence  that  the  representations  of 
Loftns  were  Mae.  They  were  not  shown  by 
any  evidence  to  have  been  In  fact  signed 
th^  purported  authtns,  or  identified  as  fen- 
uine;  They  were,  therefore,  not  admlsdble 
for  any  purpose. 

[If]  Like  objection  was  made  to  the  Intro- 
ductlcm  of  Ehchlbits  H  and  I.  Tbe  first  con- 
sisted of  am  order  by  the  circuit  conrt  of  ttus 
Fifth '.:]udlclal  district  of  South  Dakota, 
made  on  May  13,  1914.  appointing  one  Ar- 
thor  M.  Cole  temporary  receiver  to  take 
charge  of  the  property  and  assets  of  the  com- 
pany, In  an  action  entitled  S.  W.  Narr^ang 
V.  American  Mortgage  Insurance  Company. 
The  second  was  a  copy  of  the  register  of  ac- 
tions in  the  cause,  disclosing  the  different 


proceedings  had  In  It  until  It  ended.  Both 
were  exemplified  as  required  by  section  7911 
of  the  Bevlsed  Codes.  They  were  introduced 
to  thaw  that  the  company  had  been  forced 
into  the  hands  of  a  receiver  as  an  Insolvent, 
and  that  it  had  thereafter  been  dissolved. 
Both  these  exhibits  were  mere  fi*agmaits  of 
the  record,  and  did  not  tend  to  show  for 
what  cause  the  receiver  was  appointed,  nar 
what  was  adjudicated  by  the  final  Judgmmt 
They  were  not,  therefore,  competent  for  any 
purpose.  The  order  was  Interlocutory,  and 
did  not  adjudicate  anything.  The  reglstw  of 
actions  merely  Indicated  that  certain  steps 
had  been  taken  la  the  action.  Assuming  that 
the  final  Jod^ent  In  the  action  would  have 
been  admissible  for  the  purpose  intended  (the 
company  was  not  made  a  party  to  the  pres- 
ent action),  it  could  be  made  available  oaily 
by  the  production  of  an  ezanpllOed  cagy  of 
the  «itlre  record,  or  h>  mnch  of  It  as  wonld 
disclose  the  Issues  made  by  the  pleadings  and 
what  was  finally  adjudicated  in  the  action. 

[11,17]  In  support  Of  the  allegations  In 
their  reply,  the  plaintiffs  were  permitted  to 
introduce  the  deposition  of  Hon.  William 
Keating,  the  state  auditor  and  investment 
commissioner  of  Montana*  to  show  that  nei- 
ther  W.  J.  Loftus  nor  tlie  ccHnpany  had  been 
licensed  to  transact  business  of  any  kind  in 
Montana.  It  is  not  necessary  to  Inquire 
whether  the  sale  of  the  shares  of  stock  to 
plantiffs  was  a  doing  business  in  the  state, 
within  the  meaning  of  the  statute  relating  to 
iovestmeoit  companies,  supra,  sought  to  be 
invoked  by  plaintiffs,  or  whether,  if  the  sale 
of  the  shares  was  void,  the  plaintiff^  were 
entitled  for  this  reason  to  hare  the  note  and 
mortgage  canceled.  Tbe  allegation  of  new 
matter  in  tbe  reply  to  impeach  the  sale  trans- 
action constituted  a  distinct  departure  In 
the  pleadings,  and  presented  an  Issue  upon 
which  no  relief  could  be  predicated.  The  of- 
fice of  a  reply  Is  to  Join  Issue  upon  the  coun- 
terclaim, or  the  new  matter  of  defense  alleg- 
ed In  the  answer,  or  to  avoid  It,  as  the  case 
may  be.  It  may,  in  a  particular  Instance, 
aid  tbe  answer;  but  It  cannot  aid  the  com- 
plaint, b>  supplying  an  omission  therein  or 
broadening  Its  scope,  by  adding  to  it  a  new 
ground  of  relief.  Thornton  v.  Kaufman,  35 
Mont.  ISl.  88  Pac.  796;  Waite  v.  Shoemaker. 
50  Mont  264,  140  Pac  736;  Doornbos  ▼. 
Thomas,  50  Mont  370,  147  Pac.  2n;  Bliss 
on  Code  Pleading,  437  ;  9  Cyc  747.  The  ob- 
jection to  these  items  of  evidmce  should  liave 
been  sustained. 

Other  rulings  upon  the  admissibility  ot 
evidence  are  also  assigned  as  error.  None  <MF 
tliese  require  special  notice,  save  those  wblth 
had  reference  to  the  means  of  proof  of  the 
unwritten  law  of  tbe  state  of  Illinois  relating 
to  the  nature  of  the  right  acquired  by  the  as- 
signee of  a  trust  deed  or  mortgage  and  the 
note  secured  by  it  We  shall  notice  these 
later  when  we  come  to  inquire  whether  John 
U.  Loftus  became  the  owner  ct  the  note  and 
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moitgase  free  tnan  equities  In  fftvor  of  plain- 
tiffs. 

[II]  CoDDsel  atreanously  Insist  tbat  tbe 
rnlings  Jnst  noticed  ^tlUe  defendants  to  a 
rerersal  of  the  decree.  If  tbe  court  had 
adopted  the  Ondlngs  of  tbe  Jury  wltbout  fur- 
ther conslderauon,  and  rendered  Its  decree 
thereon,  tbe  argument  of  counsel  would  per- 
haps hare  some  plausibility.  Wetzsteln  t. 
Largey.  27  MonL  212,  70  Pac.  717.  This, 
howerer,  tbe  court  did  not  do.  Tbe  formal 
flodings  were  made  after  careful  considera- 
tion of  tbe  evidence  by  the  court,  and  after 
argument  by  counsel  for  defendants  on  thelr 
motlon  asking  tbe  court  to  reject  the  flodings 
of  the  Jury  and  adopt  findings  in  favor  of  de- 
fendaots.  Under  tbe  circumstances,  we  may 
presume  tbat  tbe  trial  Judge  based  the  flod- 
ings upon  so  much  of  tbe  evidence  as  was 
competent  and  substantially  materia],  reject- 
ing such  as  ought  to  have  been  rejected. 
Flnlen  v.  Helnze.  28  Mont  MS.  73  Pac  123 ; 
Une  T.  Bailey.  29  Moot  MS,  75  Pac.  191 ; 
State  T.  DrlficoU.  49  Moot  B58,  144  Pac.  153. 

[11,20]  The  next  assignment  we  wUl  con- 
dder  Is  tbat  tbe  evidence  la  InsuflSdent  to 
justify  tbe  flndlngs.  Since  the  appeal  Is  from 
tbe  Judgment  only  upon  a  bill  of  exceptions, 
the  question  presented  by  the  assignment  Is, 
not  whether  tbe  trial  court  abused  its  dis- 
cretion  In  denj'lng  defendants  a  new  trial, 
bnt  wbetber  there  is  any  substantial  evidence 
to  supix>rt  tbe  findings  as  made.  We  shall 
not  undertake  to  state  and  discuss  the  evl- 
dence  with  reference  to  the  different  findings 
in  detail.  It  is  sutfldent  to  say  that,  with 
the  exception  of  tbe  finding  of  tbe  specific 
date  at  which  the  receiver  was  appointed, 
and  the  finding  tbat  neither  W.  J.  Loftus  nor 
the  company  bad  been  licensed  to  do  business 
in  Montana,  to  wbldi  reference  will  be  made 
later,  tbe  findings  are  responsive  to  tbe  gen- 
eral scope  and  meamlng  of  the  allegations  of 
the  complaint,  and  are  supported  by  substan- 
tial evidence.  It  la  true  tliat  it  is  alleged  In 
the  complaint  tbat  tbe  note  was  that  of  A.  J. 
Buhler,  and  that  it  was  signed  and  Indorsed 
by  J.  M.  Buhler,  and  that  tbe  evidence  shows 
tbat  It  W83  signed  by  J.  M.  Buhler  only,  and 
not  Indorsed  by  him.  This  is  not  a  material 
variance,  as  counsel  contend.  The  note  and 
mortgage  were  given  by  J.  M.  Buhler  to  se- 
cure the  appointment  of  A.  J.  Buhler  as  the 
exclusive  agent  of  the  company,  and  to  ena- 
ble the  latter,  as  between  the  two,  to  have  an 
Interest  In  the  commissions  earned  in  the 
business.  It  appears  Inddentaliy.  also,  tbat 
It  was  the  intention  of  A.  J.  Buhler  tbat  one- 
third  of  tbe  shares  of  stock,  when  issued, 
should  belong  to  F.  H.  M(fl>ermont.  one  of 
counsel  for  plantlffs,  who,  as  between  him 
and  tlie  Buhlers,  was  to  have  a  one-third  in- 
terest In  the  commissions  earned  In  the  busi- 
ness. It  is  Insisted,  therefore,  that  It  ap- 
pears that  McDermont  owns  an  Interest  In 
the  stock,  and  hence  that  this  condition  of 
tbe  evidence  constitutes  a  material  variance. 
Tbe  certificates  thems^ves,  taowover— one  for 


67  shares  and  the  other  for  33  sbare»— were 
at  the  time  of  the  trial  still  owned  by  A.  J. 
Bnhler,  and  were  then  tendered  by  blm  to 
tbe  defendants.  There  was.  therefore,  no 
variance  in  this  regard.  Tbe  fact  tbat  the 
plaintiffs  and  McDermont  had  an  agreement 
among  themselves  to  share  In  the  commis- 
sions to  be  earned  is  not  of  consequence. 

It  Is  In^ted  that  there  is  no  evidence 
tending  to  show  that  the  stock  is  of  no  value. 
While,  as  we  have  said,  tbe  evidence  intro- 
duced by  plaintifrs,  heretofore  referred  to  as 
tending  to  establish  tbe  fact  tbat  tbe  com- 
pany was  insolvent  and  that  the  stock  was 
worthless,  was  Incompetent,  tbe  defendant 
W.  J.  Loft  us  during  the  giving  of  his  testi- 
mony admitted.  In  eCTect,  that  when  tbe  con- 
tract with  A.  J.  Bnhler  was  made,  and  he 
secured  tbe  note  and  mortgage,  the  company 
was  in  a  condition  of  Insolvency.  Accord- 
ing to  bis  testimony,  the  company  was  or- 
ganized and  commenced  selling  stock  in  the 
spring  of  1912.  Though  at  the  time  the  con- 
tract was  made  it  had  been  engaged  for 
more  than  a  year  in  the  attempt  to  accumu- 
late sufliclent  cash  from  stock  subscriptions 
to  begin  business,  and  had  nominal  assets 
to  tbe  amount  of  $175,000,  It  had  accumu- 
lated but  a  small  amount  of  cash ;  tbe  great 
bulk  of  Its  assets  consisting  of  snbscrdptlon 
notes  payable  on  the  condition  that  all  the 
stock  had  t>een  subscribed  for.  The  officers 
of  the  company  were  making  every  ^ort  to 
get  tbe  stock  disposed  of,  but  had  failed  to 
do  so.  and  be  attributed  this  condition  to  a 
stringency  In  the  money  market.  He  ad- 
mitted, however,  tbat  tbe  company  had  g<Hie 
into  the  hands  of  a  receiver  In  May,  1914,  at 
the  suit  of  Narregang.  one  of  tbe  largest 
creditors.  Taking  the  testimony  as  a  whole, 
It  furnishes  some  basis  for  the  lnf&r«ice 
that  the  stock  was  not  worth  $20  per  share, 
nor  any  other  amount  Aside  from  this, 
however,  tbe  main  purpose  of  the  transac- 
tion was  to  secnre  for  A.  J.  Bubler  the  kv- 
polntment  as  exduslTe  agent  of  the  company 
upon  the  Implied  assurance  that  It  was  prao- 
tlcally  ready  to  begin  bntdness.  Tbe  por^ 
chase  by  blm  of  the  stock  was  not  as  an  in- 
vestment, but  to  qualify  hlms^  to  secure  the 
appointment,  s^  that  he  would  thereafter 
have  a  profitable  business;  and  it  Is  clear 
from  all  tbe  evidence  that,  bnt  tar  the  as- 
surance of  tbe  appointment,  he  would  not 
have  bought  the  stock.  True,  he  was  award- 
ed the  appointment;  bnt  it  was  without 
value,  and  tbe  purpose  he  had  In  view  fail- 
ed of  accomplishment  entirely.  In  fact,  the 
net  result  was  tbat  he  did  not  get  what  he 
contracted  for,  and  that  W.  J.  Loftus  secured 
a  sale  of  stock  owned  by  him  personalty  at 
double  Its  nominal  value;  whereas,  when 
questioned  as  to  Its  actual  value,  he  was 
not  willing  to  go  further  than  to  say  that  it 
bad  a  value  of  about  $16,  basing  this  opin- 
ion upon  his  estimate  of  outstanding  cwdd- 
tional  subscription  notea.  On  the  vtnoUt,  we 
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think  that  Oie  erldence,  direct  and  drcnm- 
stantlal.  Is  sufficient  to  JusUfy  the  findings, 
80  fiir  as  they  are  material  and  req^ondre  to 
tb»  allesatlons  of  the  complaint  Id  rievr  of 
this  condusliHi,  the  finding  touching  the  mat- 
ter of  failure  by  Loftus  and  the  company 
to  obtain  license  under  the  statute,  supra, 
may  be  ^mlnated  and  disregarded  as  im- 
material. The  same  disposition  may  be  made 
of  the  criUdsm  of  the  finding  a«  to  the  ex- 
act date  when  the  receiver  of  the  company 
was  appointed. 

[21]  It  remains  to  Inquire  whether  John 
B.  Loftus  took  the  note  and  mortgage  free 
from  all  equities  in  favor  of  J.  M.  Buhler. 
Since  the  assignment  was  made  in  Illinois, 
counsel  for  the  plaintiffs  assumed  that  the 
as^gnee's  rights  were  to  be  determined  by 
the  unwritten  law  of  that  state,  and  offered 
evidence  to  prove  it  The  mode  adopted 
was  this:  Mr.  Kendall,  one  ct  counsel  for 
plaintiffs,  testified  in  effect  that  he  had  be- 
come acquainted  with  the  decisions  of  the 
Supreme  Court  of  Illinois  by  reading  the 
opinion  In  the  case  of  Bouton  t.  Cameron, 
as  published  In  205  l\l  50,  08  N.  B.  800,  and 
other  cases.  Thereupon  the  opinion  was  ad- 
mitted over  the  objection,  among  others,  that 
Mr.  Kendall  had  not  disclosed  suffWient 
knowledge  to  lay  the  foundation  for  Us  ad- 
mission. The  means  by  which  such  proof 
may  be  made  are  prescribed  by  section  7008 
of  the  Revised  Codes.  See,  also.  Rldpath  v. 
Heller.  46  Mont  580, 129  Pac.  1054.  We  shall 
not  stop  to  determine  whether  the  evidence 
was  properly  admitted.  A8sum<lng  that  the 
law  of  the  state  of  Illinois  Is  as  counsel  un- 
dertook to  show,  the  law  on  the  subject  In 
this  state  Is  the  same,  and  the  com-luslon 
reached  by  the  trial  court  would  have  been 
the  same,  though  the  evidence  had  been  re- 
jected. The  note  did  not  refer  to  the  mort- 
gage and  upon  Its  face  was  negotiable.  If 
it  had  been  transferred  to  John  11.  Loftua 
by  indorsement,  without  mention  of  the 
mortgage,  what  rights  he  would  have  acquir- 
ed would  have  dev>ended  upon  the  solution 
of  a  dlCTerent  question  from  that  before  us, 
viz.  whether,  In  view  of  the  restrictive  pro- 
vision found  in  section  6S01  of  the  Revised 
Codes,  he  would  have  acquired  the  rights  of 
a  holder  in  due  course  under  the  Negotiable 
Instrument  Law  (Rev.  Codes,  S  5006). 

[22]  The  transfer,  however,  was  made  by 
written  assignment  of  the  note  and  mortgage 
both;  W.  J.  Loftus  indorsing  the  note  with- 
out recourse.  John  H.  loftus,  therefore, 
took  It  with  full  knowledge  that  It  was  a 
mortgage  note,  collectible  by  him  only  as 
such,  under  the  provisions  of  section  6^1, 
supra.  It  therefore  did  not  come  Into  his 
hands  as  "a  courier  without  luggage,"  but 
as  a  nonnegotlable  Instrument,  subject  to  all 
the  equities  existing  In  favor  of  J.  M  Buhler 
at  the  time  he  received  It  This  wai>  express- 
ly so  held  by  this  court  In  Comlsh  v.  Wool- 


verton.  S2  Moot  456^  81  Pac:  4, 108  Am.  StL 
Bep.  508,  and  that  case  la  concloslve  of  this. 

[23]  Though  the  recorded  written  assign- 
ment gave  J.  M.  Bublw  constructive  notice 
that  Jciba  H.  Loftus  had  become  the  owner 
of  the  note,  it  did  not  sore  in  any  wise  to 
cut  off  Buhler'B  right  to  impeach  the  note 
on  the  ground  that  It  bad  teea  secured  bj 
fraud. 

The  Judgment  Is  affirmed. 
Afilnned. 

8ANNEB  and  HOLLOWAT,  JJ..  ooncor. 


PITCHER.  Com'r  of  Finance,  v.  MISS  WOL- 
COTT  SCHOOL  ASS'N.   (No.  8819.) 

(Supreme  Court  of  Colorada    June  4,  10174 

Taxation  •s=>242(7)—BXEianoir— ''Schools** 

FOB  PBOrtT. 

I'nder  Const  art  10  |  5,  and  Rev.  St  1908, 
S  5545.  providinft  tliRt  lots  with  tlie  buiMioKS 
thereon  used  solely  and  excliisivel;  for  Kcbools 
shall  be  exempt  from  taxation,  bulMines  and 
grounds  owne<l  by  a  domestic  corpuration  and 
used  exclusivel;  for  purpose  of  schools  conducted 
for  profit  are  exempt  from  taxation ;  the  term 
"schools"  being  broad  enough  to  include  insti* 
tutiona  run  for  profit. 

[Rd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  }  400. 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Seriesf  School.] 

White,  O.  J.,  dissenting. 

En  Banc  Error  to  District  (Tout,  Denver 
County;  John  A.  Perry,  Judge. 

Suit  by  the  UIss  Wolcott  School  AssoclSr 
tlon  against  Clair  J.  Pitcher.  Commlaslona 
of  Finance,  ex  officio  Assessor  and  Treasurer 
of  the  City  and  County  of  Denver.  From  a 
judgment  for  plaintiff,  defendant  brings  e^ 
ror.  Affirmed. 

James  A.  Marsh  and  Jacob  J.  Deberman, 
both  of  Denver,  for  plaintiff  In  error.  Wil- 
liam N.  Vaile,  of  Denver,  for  defendant  In 
error. 


TET.LER,  J.  The  defendant  In  error  Is  a 
conwratlon  organized  under  the  laws  of  this 
stute  for  the  purpo.se  of  conducting  a  si-hool. 
It  owns  several  buildings,  aud  the  grounds 
upon  which  they  are  located,  which  are  ad- 
mitted to  be  used  for  school  purposes.  In  a 
suit  for  that  purpose,  it  secured  a  permanent 
injunction  agiilnst  the  assessment  at  said 
pi'oi>erty  for  taxes. 

Exemption  from  taxation  is  clnlmed  under 
section  5  of  article  10  of  the  state  ConsU- 
tutlon,  and  section  5i>45,  B.  S.  1908»  The 
former  reads  as  follows: 

"T»tB,  with  the  buildlnfcs  thereon,  if  said 
buildiogs  are  uaetl  solely  and  exclusively  for  re- 
ligious worehip.  for  sthonls,  or  for  strictly  char- 
itable purposes,  also  cemeteries  not  U8C<I  or  held 
for  prii-ate  of  corporate  profit,  shall  be  exempt 
fmm  taxation,  anleas  otherwise  provided  by  got- 
eral  law." 


4E9For  etlwr  cam  see  wua  tonic  and  KET-NUUBEa  la  all  Key-Numbarfld  DlgMts  aad  Indtsss 


Digitized  by 


Google 


Cola) 


LLOYD  V.  LOWS 


609 


The  statatcnr  proton  emnpts,  with  oth- 
er property: 

"Bnildini^  used  ezclusivdy  for  religious  wor- 
ship, for  scbooto  or  (or  strictly  charitable  pur- 
poses, with  the  fTOQtids  whereon  the  same  ore 
situated." 

For  the  plaintiff  in  error,  it  is  urged  that 
the  term  "schools,"  as  used  in  the  Constltu- 
tioQ  and  the  statute,  must  be  Interpreted  as 
including  only  schools  not  conducted  for 
profit ;  and  that  the  property  of  the  defend- 
ant in  error.  It  being  admittedly  a  corpora- 
tion for  profit.  Is  not  exempt 

Id  Cathedral  of  St  John  v.  County  Treas- 
urer, 29  Colo.  143,  68  Pac.  272,  this  court 
had  under  consideration  the  constttublonal 
and  statutory  provisions  in  question  in  this 
case,  and  it  was  there  held  that  a  building 
and  grounds  used  for  a  theological  school 
were  exempt,  notwithstanding  the  fact  that 
the  bishop  of  the  diocese,  who  was  an  in- 
structor in  the  school,  resided  with  his  fami- 
ly on  the  premises.  It  seems  to  have  been 
conceded  that  the  school  property  was  ex- 
empt, unless  its  occupation  as  above  stated 
removed  It  from  the  exempted  class.  The 
case  Is  authority  for  a  lit>eral  construction 
^  the  provisions  for  exemptions,  the  court 
pointing  out  in  the  opinion  that  the  purpose 
of  the  legislation  was  "to  foster  educational 
Institutions  by  relieving  their  iHvperty,  with- 
in prescribed  limits,  from  the  burden  of  tax- 
ation. This  being  the  end  to  be  attained,  the 
meaning  of  the  law  must  be  ascertained  by 
a  construction  within  Its  eplrlt  purpose,  and 
policy  not  opposed  to  Its  letter." 

The  letter  of  the  provisions  under  consid- 
eration includes  schools  without  any  limlta- 
tloi»,  and  it  Is  urged  with  some  reason  that 
there  was  no  necessity  to  mention  schools  if 
Intended  for  public  schools  only,  since  they 
are  public  property,  and  exempt  by  article 
10,  I  4,  of  the  Constitution,  and  by  section 
5&45,  IL  S.  1908. 

In  several  state  Constitutions,  Institutions 
conducted  for  profit  are  in  terms  excluded 
from  an  exemption  class  which  would  other- 
wise include  them.  The  absence  of  such 
provisions  In  our  Cmstltution  gives  force  to 
the  claim  that  no  such  limitation  was  In- 
tended. The  term  "schools"  Is  broad  enoiigh 
to  Include  Institutions  run  for  profit,  and  we 
find  no  reason  for  limiting  Its  pUUn  meaning. 

The  Constitution  of  Missouri  and  that  of 
Nebraska  exempt  property  used  exclusively 
for  schools,  in  substantially  the  same  lan- 
guage aa  la  used  In  our  Constitution,  and  In 
both  states  the  exemption  has  been  held  to 
•vpij  to  private  schools.  In  State  v.  John- 
ston, 214  Mo.  656.  113  S.  W.  1063.  21  L.  R. 
A.  (S.  S.)  171,  the  p<dnt  was  conceded  and 
the  case  was  decided  on  a  question  of  the 
occupation  of  a  part  of  the  property  as  a 
residence.  It  was  held,  as  in  the  case  of 
Oatbedral  v.  Treasurer,  supra,  that  the  pn^ 
erty  was  exempt  although  thus  occupied. 

In  Bolirbougii  t.  Douglas  County,  76  Neb. 


679,  107  N.  W.  1000,  a  ccHnmerdal  coU^ 
was  held  to  be  exempt  under  the  term 

•'school." 

Schools  conducted  for  profit  have  been 
held  exempt  under  statutes  or  constitution- 
al provisions  which  exempt  "academies,  sem- 
inaries, and  scientific  institutions."  Indian- 
apolis V.  Sturdevant,  24  Ind.  391;  DetnHt 
Home  &  Day  School  v.  Detroit,  76  Mich.  521, 
43  N.  W.  693,  6  L.  R.  A.  97. 

To  the  Minnesota  statute  (Gen.  St  1878, 
c.  11,  !  5),  which  exempts  coU^es,  sm- 
luarles,  etc.,  is  added  the  clause,  "not  leased 
or  otherwise  used  with  a  view  to  profit"  In 
Ramsey  County  v.  Stryker.  S2  Minn.  144,  &3 
N.  W.  1133,  of  this  Umltatlon  it  is  said: 

"It  manifestly  refers  to  other  uses  of  the  prop- 
erty than  the  appropriation  and  cnteration  m  the 
same  for  the  lej^timate  purposes  oi  an  institution 
of  learning." 

Hie  court  held  that  It  was  not  necessai? 
to  an  exempttim  that  the  institutions  "be 
conducted  free  of  charge,  or  that  the  tuition 
or  compensation  received  from  their  patrons 
might  not  exceed  the  expenses  incurred  in 
the  operation  or  management  ot  such  Instl- 
tuUons." 

In  Uie  MliAlgan  case  above  dted,  It  was 
said: 

"Exemption  from  taxation  is  the  only  form  of 
cncourascmeut  that  our  laws  provide.  •  •  * 
The  advnntage  of  multiplying  the  facilities  of 
leamiti);  has  been  rigbtly  regarded  as  worth  to 
any  decent  community  very  much  more  than 
can  be  counted  in  money." 

In  Cathedral  v.  County  Treasure,  supra, 
thds  court  said: 

'"The  fundamental  object  of  the  law  was  to 
exempt  property  used  for  schocri  purposes  tnm 
taxation." 

This  gives  to  the  word  "schools"  Its  or- 
dinary meaning,  and  we  find  no  authority 
for  limiting  It  to  a  particular  class. 

The  Judgment  la  affirmed. 

Affirmed. 

WHITE,  a  J.,  dtssenta 


LLOYD  et  aL  v.  LOWE.    (No.  8839.) 
(Supreme  Court  of  Colorado.    June  4,  1917.) 

1.  MoBTOAOES  ®=>280(5)— Tbansfeb  of  Prop- 
Einv— Assumption  of  Incumbbance— Pee- 

SUMPTIONS. 

That  defendant  agreed  to  purchase  land  sub- 
ject to  a  trust  deed  raises  no  presumptioo  that 
be  agreed  to  assume  and  pa;  the  incumbraDce. 

[Cd.  Note.— Por  other  cases,  see  Mortgages, 
Cent  Dig.  S  748.1 

2.  MOBTOAOES  •@=>2S0(3)— ASSUHPTION  Of  IlT- 

cuMB  RANGE— Mistake. 
If  the  scrivener  by  mistake  contrary  to  the 
contract  of  the  parties  and  without  their  knowl- 
edge inserts  a  clause  in  the  deed  binding  the 
grantee  to  assume  a  mortgage  the  mortgagee 
cannot  avail  -himself  of  it 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  H  742,  744.] 
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8.  MoRTOAOKs  «=>280(3)— Tbansfeb  or  Pbof- 
KBTY— Assumption  or  Incuubrancb. 
Where  plaintiffs,  who  held  a  note  secured  by 
a  trust  deed  od  land  which  was  afterwards  con- 
veyed to  defendant,  were  not  misled  because  the 
deed  contained  a  covenant  contrary  to  contract 
obligjitiog  defendant  to  pay  off  the  deed  of  trust, 
such  covenant  is  not,  oeiog  without  considera- 
ti<Hi,  binding  on  defendant,  although  he  retained 
the  deed  after  learning  of  its  fraudnlent  inser- 
tion and  subsequently  ctmveyed  the  land. 

[Ed.  Note.— For  otlier  cases,  see  Mortgages, 
Cent.  Dig.  iS  742,  744.] 

4.  Mortgages  €=3280(3)  ~  Aqreembnt  to  As- 
sume—VALiniTY— Estoppel. 
That  defendant  took  possessitMi.  paid  taxes, 

etc.,  and  offered  the  land  for  sale,  did  not  estop 

him  to  deny  knowledge  of  assumption  dauss  in 

bis  deed  as  to  parties  not  misled. 
[Ed.  Note.— For  other  esses,  see  MorteageSi 

Cent  Ihg.  §§  742,  744.] 

Error  to  District  Court,  Mesa  County; 
Charles  Oovender,  Judge. 

Action  by  W,  H.  Lloyd  and  another  against 
E.  E.  Lowe.  There  was  a  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 

McMuUin  ft  Sternberg,  of  Grand  Junction, 
for  plaintiffs  In  error.  J.  B.  Simonson  and 
W.  G.  Simonson,  botJi  of  Denver,  for  defend- 
ant in  error. 
I 

ALLEN,  J.  This  was  an  actimi  upcm  a 
promissory  note  brougSit  by  plaintiffs  in  error, 
plaintiffs  below,  as  the  owners,  holders,  and 
payees  of  tbe  note.  Hie  makers  of  the  note, 
to  secure  the  same,  had  given  a  trust  deed 
upon  certain  land  then  owned  by  them.  Sub- 
sequently they  conveyed  the  land  to  tlie  de- 
fendant in  ernu',  defendant  below,  by  a  deed 
which  cwtalnod,  after  the  usual  covenants  of 
title  and  against  incumbrances,  the  following 
assumption  clause: 

"Except  *  •  *  a  certain  trust  deed  to  the 
amount  of  |1,000.  which  party  of  the  second 
part  assumes  and  agrees  to  pay." 

Ttlis  actlMi  was  brougbt  to  enforce  against 
the  defendant  below  a  personal  liability  upon 
the  note  on  account  of  the  foregoing  assump- 
tion clause.  Hie  trial  court  gave  Judgment 
for  the  defendant. 

The  trial  court  found  and  the  evidence  es- 
tablished, that  the  assumption  clause  was  in- 
serted In  the  deed  contrary  to  the  agreement 
between  defradant  and  his  grantors,  by  mis- 
take of  tne  scrivener,  and  that  defendant  was 
not  present  when  the  deed  was  prepared. 
The  evidence  further  discloses,  and  it  Is  not 
disputed,  that  the  defendant  purchased  the 
land  upon  a  contract  In  wrlUag  between  him- 
self and  his  grantors.  The  contract,  intro- 
duced in  evidence,  does  not  contain  any 
agreement  with  reference  to  the  assumption 
of  the  trust  deed  by  the  purchaser,  the  de- 
fendant, but  the  trust  deed  Is  not  mentioned 
in  tbe  written  agreement  otherwise  than  in 
and  by  a  recital  therein  that  the  land  is 
"subject  to  a  mortgage  of  $1,000  now  of 
record."  The  undisputed  evidence  was  that 
defendant  never  assumed  nor  agreed  to  pay 
the  trust  deed  nor  the  note  secured  thereby, 


and  that  he  first  saw  the  danae  in  the  deed, 
in  which  it  was  recited  that  he  assumed  and 
agreed  to  pay  the  trust  deed,  after  this  ac- 
tion was  comraenced. 

[1]  The  fact  that  tbe  defendant  agreed  to 
purchase  land  "subject  to  a  mortgage"  raises 
no  presumption  tliat  there  was  an  agree- 
ment to  assume  and  pay  the  Incumbrance. 

"An  BRPeement  merely  to  take  land,  subject  to 
a  specified  incumbrance,  is  not  an  agreement  to 
ossume  and  pay  tbe  incumbrance.  The  grantee 
of  an  equity  of  redemptioDt  without  words  la 
the  grant  importing  in  some  form  that  he  as- 
uumea  the  payment  of  a  mortgage,  does  not  bind 
himself  personally'  to  pay  the  debt.  Here  must 
be  words  importing  that  he  will  pay  the  debt, 
to  make  him  personally  liable."  Elliott  v.  Sack- 
et^lOS  U.  3.  132.  2  Sup.  CL  375,  27  U  Ed. 

In  this  ccmnectlon  we  may  add,  in  the  lan- 
guage of  the  <q)lnlon  in  the  case  of  Demaris 
V.  Rodgers,  110  Minn.  40, 124  N.  W.  457,  that: 

"There  can  be  no  question  that  if  defendant 
accepted  tbe  deed  containing  the  assumptioo 
clause  with  knowledge  of  its  presence,  and  with- 
out protest  or  objection,  it  would  be  binding 
upon  him,  even  though  he  had  not  previously 
agreed  to  pay  the  outstanding  debt" 

The  defendant  in  this  case  denies  that  he 
accepted  the  deed  at  all.  But,  assuming  that 
the  evidence  clearly  shows  that  he  did  accept 
the  deed,  It  also  shows  that  he  accepted  it 
without  knowledge  of  the  assumption  clause, 
and  therefore  cannot  be  bound  under  the  rule 
stated  in  Demaris  v.  Rodgers,  supra.  The 
i  fact  that  tie  did  not  read  tbe  deed  had  no 
bearing  either  upon  his  liability  or'bis  de- 
fense. It  does  not  charge  him  with  negli- 
gence. In  Elliott  T.  Sackett,  supra,  tlie  oonrt 
said: 

"Elliott  bad  a  right  to  presume  that  tbe  deed 
would  conform  to  the  written  agreement,  and 
was  not  guilty  of  such  negligence  or  laches,  in 
not  observing  the  provisions  of  the  deed,  as 
should  predude  hun  from  relief." 

[2]  Under  the  tects  at  this  case,  as  thus  far 
n<^ied,  the  defendant  is  relieved  from  liability 
under  the  general  rule  thus  stated  In  sectlwi 
1075.  Devlin  on  Deeds  (2d  Bd.): 

"If  the  scrivener  by  mistake  inserts  a  danae 
in  the  deed  binding  the  grantee  to  assume  a 
mortgage,  where  neither  of  tbe  parties  intended 
to  place  this  liability  upon  tbe  grantee,  and  did 
not  know  of  the  insertion  oi  the  daua^  the 
mortgagee  cannot  avaU  himself  of  it." 

The  rule  above  stated  has  been  frequently 
followed  and  applied.  Had  the  evidence  In 
this  case  clearly  and  Indisputably  disclosed 
that  the  defendant  had  no  tnowledge  or  no- 
tice of  the  assumption  dauae  in  his  deed 
until  after  this  action  was  conunoiced.  he 
would  be  relieved  of  liability,  and  the  Judg- 
ment in  his  favor  would  have  been  unmlstai^* 
ably  correct.  Stead  v.  Sampson  (Iowa)  150 
N.  W.  978;  Hasklns  v.  Touug,  89  Conn.  66, 
92  Atl.  877;  Bradshaw  v.  Provident  Trust 
Co..  81  Or.  56,  158  Paa  275:  Parker  v.  Jenks. 
36  N.  J.  Eq.  398;  Stevois'  Institute  Sheri- 
dan, 30  N.  J.  Eq.  23. 

[3]  There  was  evldoice  In  the  ease,  bow- 
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ertf.  tbat  tbe  defendant  diree  months  before 
folt  was  brought  was  ai^rised  of  fiicts  from 
vblcb  be  mli^t  be  charged  with  notice  of  the 
assnmpdon  clause,  and  that  he  did  nothing 
to  repudiate  or  disaffirm  the  cwtract  ini- 
posed  upon  him  by  the  assumptltm  clause  In 
the  deed.  Upon  the  proposition  that  It  Is  the 
doty  of  a  grantee  to  disaffirm  the  c(Hitract 
prmnptly,  and  that  he  Is  liable  to  the  mort- 
gagee' undffl*  these  drcnnostances  tf  he  does 
not  disaffirm  the  deed  or  contract,  the  plaln- 
tUb  In  error  cite  the  case  of  Sutter  t.  Bose, 
U  111.  App.  283,  affirmed  In  169  lU.  68,  48  N. 
B.  411.  It  may  be  conceded  that  the  case 
cited  supports  th^  cfmtentton,  but  It  ap- 
pears to  08  that  a  better  rule  Is  followed  In 
a  later  and  very  recent  case,  that  of  Johnson 
T.  Hater  (Mo.  App.)  187  S.  W.  143.  The 
syllabus.  In  accord  with  the  opinion,  contains 
the  following  paragraph: 

"Where  plaintiffs,  who  held  a  note  secared  by 
a  deed  of  trust  on  land  which  was  afterwards 
conveyed  to  defendant,  were  not  misled  because 
the  deed  ccntained  a  fraudulent  covenant  ob> 
Ugatins  defendant  to  pay  off  the  deed  of  trust, 
•och  covenant  ia  not,  being  without  considera- 
tion, lunding  on  defendant,  though  he  retained 
the  deed  after  learning  of  its  fraudulent  inser- 
tiim  and  subseqaently  conveyed  the  land." 

The  court  In  the  oi;dnlon  there  said: 

*mie  argument  in  behalf  of  plaintiffs  is  tiiat, 
if  the  defendants  conveyed  the  land  after  they 
discovered  the  clause  was  therein,  such  conduct 
amounted  to  a  ratification  thereof,  irrespective 
1^  bow  it  got  there.  There  might  be  some  merit 
in  this  codtention  if  the  plaintilb  vera  thereby 
misled  to  their  injurr;  but,  in  the  absence  of 
any  such  question,  the  basis  of  defendant's  lia- 
bility ia  this  case  is  that  they  for  a  valuable 
coDsideratioa  assumed  and  agreed  to  pay  plain- 
tifEs'  dd>t.>* 

In  the  case  at  bar  there  were  no  facts 
either  pleaded  or  proven  to  show  that  plain- 
tiffs were  misled  to  their  injury  by  reason 
of  the  defendant's  fiallure  to  disaffirm  the 
deed  or  the  assumption  clause  therein  with- 
in a  reaswable  time  after  he  had  knowledge 
or  notice  thereot  In  the  absence  of  such 
facta  the  only  basis  of  the  defendant's  liabil- 
ity, as  purchase  of  the  land  In  quesUon,  is 
as  stated  In  the  Wssourl  case  bist  cited, 
which  is  In  accord  with  the  decisions  already 
reodered  in  this  state.  In  the  case  of  Star- 
UFd  r.  Cranston,  24  Cola  20,  48  Paa  652,  the 
oooit  quoted,  with  approval,  from  Pomeroy's 
Oq.  Jar.  as  follows: 

"^e  ground  of  grantee's  liaMlity  adopted  by 
the  courts  of  a  large  majority  of  the  states  is 
that  of  contract.  •  •  •  It  is  strictly  legal, 
arising  out  of  a  contract  binding  at  law." 

The  dedsiOD  or  rule  as  stated  in  Starblrd 
V.  Cranston,  supra,  is  undoubtedly  based  up- 
on the  broad  doctrine  that  when  one  person 
makes  a  promise  for  the  benefit  of  a  third 
person,  the  latter  may  maintain  an  action 
upon  it.  See  section  75S,  Jones  on  Mortgages 
(5th  Ed.);  Burr  v.  Beers.  24  N.  Y.  178.  80 
Am.  Dec.  327;  Bay  v.  Williams,  112  III.  91.  1 
M.  B.  340,  54  Am.  Rep.  209;  Dean  v.  Walker, 
107  111.  540,  47  Am.  Bep.  467.   In  GUI  T. 


Robertson,  18  Colo.  App.  813,  316,  71  Pac. 
634,  636,  It  Is  said: 

"It  is  the  law  in  this  jurisdiction  that  the  ob- 
ligation which  the  grantee  in  a  deed  assumes,  to 
pay  an  incumbrance  upon  the  land,  arises  out 
of  contract  purely." 

In  the  ease  at  bar  It  Is  clearly  established 
by  the  evldmce  that  there  was  no  contract  to 
pay  the  trust  deed  or  tlte  note  secured  thero- 
by,  made  by  and  between  the  d^mdant  and 
his  grantcvs.  There  being  no  contract  to 
tbat  effect,  there  was  no  contract  under 
whlfA  tbe  plaintiffs,  as  mor^agees,  could  be 
beneQctaries,  and  no  contract  upon  which 
they  could  sue.  The  d^endant  did  nothing 
to  mislead  the  plaintiffs,  and  bis  defense, 
that  the  assumption  dause  was  Inserted  in 
tbe  deed  without  his  knowledge  or  consent 
and  cmtrary  to  JUs  agreement  wltti  his  gran- 
tors, was  therefore  good  under  the  doctrine 
9t  the  case  of  Johnson  v.  Maier,  supra. 

[4]  An  assignment  of  error  Is  predicated 
upon  the  trial  court's  sustaining  d^endant's 
demurrer  to  the  plaintiffs*  replication.  In 
substance,  the  replication  alleged  ttiat  after 
tbe  defendant  accepted  the  deed  he  took 
charge  and  possession  of  the  property,  paid 
taxes  thereon,  and  exercised  acts  of  owner- 
ship over  the  same;  tbat  he  offered  the  land 
for  sale;  that  be  sold  the  land;  and  that 
by  such  omduct  the  defendant  la  estopped  to 
deny  knowledge  of  the  assumption  clause, 
and  is  estt^ped  to  deny  that  he  assumed  and 
agreed  to  pay  tbe  Indebtedness  represented 
by  tbe  mortgage,  and  is  estopped  to  deny  that 
the  assumption  clause  was  inserted  in  the 
deed  with  his  knowledge  and  consult 

As  an  estoppel  relied  on  in  avoidance  of  de- 
fendant's defense,  the  allegations  of  tbe  repli- 
cation were  dearly  insufficient.  In  this  con- 
nection we  can  adopt  the  language  of  tbe 
opinion  in  the  case  of  O.  F.  ft  I.  Co.  v.  Len- 
hart,  6  Colo.  App.  611,  516,  41  Pac.  834,  83S. 
as  fbllows: 

"If  there  ts  an  estoppel  here  at  all.  It  Is  ati 

estoppel  by  conduct.  But  conduct  alone  does 
not  create  an  estoppel.  If  no  riRhta  have  been 
affected  by  the  conduct,  there  is  no  one  in  whose 
behalf  the  doctrine  of  estoppel  can  be  invoked. 
To  create  the  estc^pel  some  other  person  must 
have  changed  bis  position  on  the  faith  of  the 
conduct.  *  *  •  But  there  can  be  no  estoppel 
in  favor  of  one  who  has  not  been  misled,  or  to 
wbom  tbe  assertion  of  tha  truth  would  do  no  in- 
jury." 

Tbe  same  language  was  approvingly  quot- 
ed in  Ayer  v.  Younker.  10  Colo.  App.  27,  31, 
50  Pac.  218,  and  the  same  doctrine  was  enun- 
ciated In  IxMin  ft  Trust  Co.  v.  Canal  Co.,  3 
Colo.  App.  73,  32  Pac.  178. 

As  before  stated,  the  plaintiffs  were  not 
misled  to  fhdr  injury.  Neither  tbe  replica- 
tion nor  the  evidence  discloses  tbat  plaintiffs 
have  changed  their  position  on  account  of 
the  conduct  of  the  defendant,  or  that  their 
rights  have  been  affected.  I'^rthermore,  the 
conduct  of  defendant,  as  pleaded,  was  not 
such  conduct  as  would  warrant  tbe  plaintiffs 
in  assuming  that  defendant  agreed  to  pay  the 
trust  deed  and  nota 


Digitized  by 


612 


165  PACIFIC  BEPORTER 


(Oolo. 


No  prejndldal  error  appearing  In  tile  rec- 
ord, the  Judgment  of  the  dUtilct  court  la  af- 
firmed. 

Affirmed. 

W£[ITE.  C.  J.,  and  BAILEY,  concor. 


ZANCANNELLI  v.  PEOPLE.    (No.  S712.) 
(Supreme  Court  of  Colorado.    Juoe  4.  1017.) 

1.  Criminal  Law  ©=9ll80(6)  —  Appeal  and 
Ebkob— Confession  or  Erbob. 

Ordinarily,  wliere  the  Attorney  General  filea 
a  confession  of  error  in  the  Supreme  Court,  the 
judKmeiit  will  be  reversed  without  comment. 

[Ed.  Note. — For  other  cases,  ace  Criminal 
Law,  Ceot.  Dig.  {  3218.] 

2.  Jury  «s>131<1(I)  —  Ekahination  or  Pso- 

POBRD  JUBORS— ImPROPEB  RESTRICTIONS. 
While  a  person  is  not  necessarily  disquali- 
fied to  act  as  a  juror  by  reason  of  a  previously 
formed  or  expressed  opinion  with  reference  to 
guiit  or  innocence  of  accused  under  Rer.  St. 
1908,  I  3C91  et  seq.,  it  was  error  in  the  prosecu- 
tion of  a  striking  coal  miner  for  murder  to  ex- 
clude questiuns  to  proposed  jurors  to  elicit  the 
condition  of  their  minds  with  respect  to  the  strik- 
ers or  coat  operators  and  the  subject-matter  of 
the  prosecution,  as  such  questions  were  proper 
not  only  to  determine  whether  there  was  a 
ground  for  challenge  for  cause,  but  to  enable 
defense  to  decide  whether  to  make  use  of  a  per- 
emptory challenge. 

(Ed.  Note.— For  other  cases,  see  Jorr,  Cent. 
Dig.  I  580.] 

En  Bana  Error  to  District  Court,  Las 
Animas  County;  Granby  Hillyer,  Judge. 

Louis  ZuDcanoeUl  was  convicted  of  mur- 
der, and  he  brings  error.  Reversed  and  re- 
manded. 

O.  H.  Dasher,  of  Trinidad.  Fred  W.  Clark, 
of  Greeley,  and  Horace  N.  Hawkins,  of  Den- 
ver, for  plaintiff  In  error.  Leslie  B.  Hub- 
bard, Attjr.  Gen.,  for  the'  People. 

PER  CURIAM.  ZancaunelU,  hereinafter 
referred  to  as  defendant,  vas  convicted  upon 
the  charge  of  having  murdered  one  Belcher 
at  tine  city  of  Trinidad,  imd  sentenced  to  life 
Imprisonment  He  brings  the  cause  here  for 
review  relying  upon  many  allied  errors. 

[1]  The  killing  took  place  during  the  pe- 
riod of  the  recent  industrial  conSlct  In  the 
coal  fields  between  the  owners  of  the  coal 
mines  and  their  employes,  and  was,  the  state 
claimed.  Incident  thereto.  The  Attorney  Gen- 
eral neither  filed  the  information  nor  partici- 
pated in  the  prosecution,  and  in  this  court 
has  filed  a  confession  ot  error.  Ordinarily, 
under  such  circumstances,  we  would  enter 
Jirdgment  of  reversal  without  comment  The 
nature  of  the  case,  however,  is  such  that  we 
think  a  good  purpose  will  be  served  1^  brief- 
ly stating  the  facts  and  oommeutlng  upon  the 
same. 

The  deceased  was  a  detective  in  the  em- 
ploy of  the  mine  owners,  and  the  defendant 
was  a  striking  coal  miner,  and  an  Inmate  of 
the  temporary  shelter  of  such  miners  known 


as  "the  Ludlow  fTent  Colony."  The  prose- 
cution introduced  evidence  to  the  effect  that 
the  defendant  had  stated  that  he  had  killed 
the  detective  "tor  the  good  of  the  uoion.** 
The  defendant  claimed,  and  offered  to  prove, 
that  several  large  coal  mining  companies 
operating  In  the  district  were  actively  inter- 
osted  in  the  prosecution,  and  at  their  request 
and  employment  the  Hon.  Jesse  C.  Northcutt 
appeared  in  the  case  and  aided  the  district 
attorney.  A  petition,  supported  by  affidavits, 
was  filed  by  defendant  alleging  interest  and 
prejudice  on  the  part  of  A.  W.  McHenOrie, 
Judge  of  the  court,  and  asking  that  another 
Judge  be  called  In  to  try  the  case,  which  was 
sustained.  Thereafter,  by  an  act  of  the  Leg- 
islature, an  additional  Judge  was  provided 
for  the  district,  and  the  Governor  appointed 
the  Hon.  Granby  Hillyer  to  the  position,  and 
a  like  petition  for  change  of  Judge  was  filed 
against  him.  The  petition  was  denied,  and, 
upon  trial,  the  Jury  failed  to  agree,  and  waa 
discharged.  Fifteen  days  thereafter  the  de- 
fendant was  again  placed  on  trial  Ijefor* 
Judge  Hillyer,  and  was  convicted,  as  here- 
inbefore stated. 

The  evidence  on  the  part  of  the  prosecu- 
tion was  to  the  effect  that  defendant  had 
shot  Belcher  as  charged  In  the  information, 
while  that  on  the  part  of  defendant  was  to 
the  contrary  and  tended  to  show  that  one  of 
two  other  men,  whom  It  was  claimed  had 
been  seen  fleeing  from  the  place,  was  the 
guilty  party,  and  that  the  arrest  and  prose- 
cution of  defendant  was  the  result  of  mis- 
taken Identity.  Several  of  the  proposed  Ju- 
rors stated,  upon  examination  by  the  prose- 
cution, that  they  had  formed,  expressed,  and 
then  held,  opinions  concerning  the  guilt  or 
Innocence  of  the  defendant;  that  such  opin- 
ions and  impressions  were  based  upon  hear- 
say, rumors,  conversation  with  other  per- 
sons, newspaper  articles,  etc.;  hut  that  not- 
withstanding such  opinions  they  could  give 
the  defendant  a  fair  and  impartial  trial  ac- 
cording to  the  law  as  It  should  be  glren  to 
them  by  the  court  under  the  evidence  sub- 
mitted in  the  case.  Some  of  the  proposed 
Jurors  stated  that  they  had  never  formed  or 
expressed  any  opinion  concerning  the  case. 
Upon  examination  by  the  defense,  each  ot 
the  proposed  Jurors  was  asked  the  follow- 
ing  question  In  words  or  substance: 

"Can  you  start  out  on  the  trial  of  this  case 
giving  to  the  defendant  the  benefit  of  the  legal 
rule  that  a  defendant  must  tw  presumed  to  bo 
innocent  until  he  is  proven  to  be  guilty?" 

To  this  question  an  objection  was  Inter- 
posed by  the  prosecution,  which,  when  pro- 
pounded to  those  who  had  previously  stated 
that  they  had  not  formed  or  expressed  an 
opinion  concerning  the  case,  was  overruled 
by  the  court,  and  they  were  required  to  an- 
swer; but  when  propounded  to  those  who 
had  stated  they  held  opinions,  or  had  form- 
ed or  exiiresfjed  opinions  concerning  the 
guilt  or  innocence  of  the  defendant  the  nih 
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Jection  was  snstalned  and  tlie  Juror  not  per- 
mitted to  answer.  Tbe  defendant  exhausted 
Ilia  peremptoTy  challenges,  and  several  of 
tbe  Tenlrmen.  to  whom  the  question  was  pro* 
ponnded  and  who  were  not  permitted  to  an- 
swer, served  as  Jurors  In  the  case  over  the 
objection  and  exception  of  defendant.  Sub- 
stantially every  question  propounded  by  the 
defense  to  elldt  the  condition  of  mind  of 
the  Juror^  respecting  the  defendant,  the  par- 
ties to  the  pronecutlon,  and  the  subject-mat- 
ter of  the  action,  was  ruled  out  Iqr  the  court 
as  Improfier.  As  an  example  we  set  forth 
tbe  following,  to  which  tlie  court  sustained 
objectlfuis  and  refused  to  permit  tj^e  Jurors 
to  ansiver,  viz.: 

"Hnve  yon  any  bias  or  prejudice  toncbing  the 
•triking  coal  miners,  eftb^  for  or  asainst 
them?" 

"IJave  yon  taken  an  active  part  on  either  side 
of  the  recent  coal  strike?" 

"Have  you  favored  or  ndvocated  forcible  de- 
portation of  the  striking  mincra  in  thia  county?" 

"As  yoD  sit  there  now,  do  you  think  you  know 
what  ouffht  to  be  done  in  this  case  or  what  ver- 
dict ouKht  to  be  rendered?" 

"Have  yon  ever  talked  with  any  one  who  was 
a  mine  guard,  about  the  Utrike  matters?" 

"Have  you  any  bias  for,  or  prejudice  against, 
an  organisation,  without  intimating  which  way,' 
known  as  the  United  Mine  Workers  of  Amer- 
Icar 

"Are  you  a  member  of  any  organization  that 
diirinr  the  recent  troubles  advocated  forcible 
deportation  of  miners?" 

"in  the  recent  coal  miners*  strike,  which  ex- 
tended over  a  number  of  months,  were  you 
an  active  partisan  on  either  side,  or  did  yon, 
like  the  ordinary  citizen,  take  nothing  but  a 
passing  interest  in  it?" 

"Have  ^ou  participated  in  any  of  the  exchange 
of  shot?  in  any  of  the  so-called  battles  which 
have  occurred  In  this  coun^  during  tbe  existence 
of  the  strike?" 

"Are  you  desirous  of  serving  on  this  jury?" 

"Have  you  read  any  of  tbe  literature  sent  out 
by  the  corI  companies  touching  the  ZancanneUi 
case?"  (Coupled  with  tbe  offer,  which  was  re- 
fuited.  to  show  that  the  coal  companies  had  dis- 
tributed literature  which  repeatculy  stated,  not 
only  tbnt  the  defendant  was  guilty,  but  tiiat  he 
bat)  confessed  guilt.) 

"I  assume,  Mr,  Moore,  that  living  at  Model 
there,  yon  were  not  an  active  participant  or 
partisan  one  way  or  another  in  the  industrial 
struRsIe?" 

"Have  yon  bad  any  part  in  tbe  Industrial  con- 
flict here  in  Otlorado  at  all?" 

"Did  you  act  as  a  deputy  sheriff  to  go  out  in 
the  8rmor(>d  cars  the  Colorado  Fuel  ft  Iron 
Company  had?" 
"lio  you  know  whether  or  not  the  coal  com- 
niM  were  paying  for  your  services  there?" 
his  to  a  juror  who  said  he  was  one  of  tbe  so- 
called  deputy  iheriffs  in  the  battles  between 
miners  and  company  men.) 

"Do  you  know  how  the  sheriff  came  to  sum- 
mon you.  a  man  who  hod  been  in  these  battles, 
as  a  juror  In  this  case?" 

"From  what  you  have  heard  and  read  of  the 
account  of  the  trial  that  was  had  here  just  a  few 
days  ago,  do  you  feel  that  you  know  what  ver- 
dict should  have  been  rendered  In  the  trial?" 

"Is  it  or  not  true  that  you  would  dislike  to 
decide  a  case  contrary  to  what  tliey  [the  coal 
companies  hiring  Judge  Northcutt  to  prosecute] 
tboogbt  it  ought  to  be  decided?"  (This  to  a 
Juror  who  had  said  that  his  business  assoda- 
tions  with  the  coal  compaDles  would  tend  to 
bios  taim  in  his  verdict,  and  who  none  the  less 
was  held  by  the  court  to  be  a  competent  juror 
whan  defendant's  fifteen  challenges  had  been  ex- 


hausted. This  juror  was  one  of  the  jurors  who, 

over  defendant's  protest,  tried  the  case.) 

"The  law  is,  Mr.  Hudson,  that  at  the  outset, 
of  a  trial  any  defendant  in  a  criminal  case  is 
in  law  presumed  to  be  innocent,  and  it  is  tbe 
duty  of  the  jurors  to  give  to  the  defendant  tbe 
benefit  of  that  presumption  of  law,  until,  or  un- 
less, the  evidence  should  show  guilt  beyond  a 
reasonable  doubt.  Is  your  frame  of  mind  such 
that  you  can  start  out  on  tbe  trial  of  this  cause 
giving  to  the  defendant  the  benefit  of  that  rule 
of  law  that  he  shall  be  presumed  to  be  innocent 
until  the  contrary  appears  beyond  a  reasonable 
doubt?" 

Some  other  questions  which  the  court  re- 
fused to  permit  defendant  to  ask  of  Jurors 
and  have  the  same  answered  are  the  fol- 
lowing: 

Of  Juror  Pittingcr: 

"la  not  your  frame  of  mind  such  that  you 
would  require  this  defendant  to  prove  himself 
to  be  innocent  of  the  crime?" 

"Is  it  or  not  true  that  you  now.  looking  at 
this  defendant,  regard  him  as  a  guilty  man,  and 
is  not  your  frame  of  mind  such  that  you  can  in 
no  way  ttive  him  the  benefit  of  the  presumption 
of  innocence  at  the  outset  of  the  trial?" 
Of  Juror  Bramlett: 

"Is  your  frame  of  mind  such  that  you  would 
require  him  to  prove  himself  not  guilty?" 

The  court  would  not  permit  Jurors  to  an- 
swer the  following: 

"Do  you  understand  what  la  meant  by  the  pre- 
sumption of  innocence?" 

"l5o  you  believe  In  the  doctrine  of  the  pre- 
sumption of  innocence  of  the  defendant?" 

"If  tbe  evidence  to  your  mind  was  evenly  bal- 
anced as  to  guilt  or  innocence,  which  way  would 
your  verdict  be?*' 

"Would  you  hesitate  to  return  a  verdict  of 
not  guilty  if  the  evidence  failed  to  convince  you 
beyond  a  reasonable  doubt  that  the  man  was 
guUty?" 

Further  Illustrative  of  what  tocAc  place  In 
the  Impaneling  of  the  Jury,  we  note  the  fol- 
lowing: 

Juror  Cherry,  a  Trinidad  hnslness  man.  in 
answer  to  the  questions  propounded  by  the 
district  attorney,  stated  that  be  had  an  opin- 
ion and  that  the  evidence  would  have  to  be 
clear  before  he  could  lay  it  aside.  In  answer- 
ing questions  propounded  by  defendant's 
■counsel  he  stated : 

That  he  bad  "a  pretty  good  Idea  what  the 
facts  are;  that  it  would  require  clear  and  con- 
vincing evidence  to  change  his  mind ;  that  he 
would  start  into  the  triai  with  that  opinion 
stronglpr  in  his  mind ;  that  he  followed  the  for- 
mer trial  through  the  papers  with  considerable 
interest;  that  he  had  an  opinion  as  to  what  the 
verdict  should  be;  that  he  bad  a  fixed  opinion 
which  would  have  to  be  changed  by  very  clear 
evidence,  and  had  an  opinion  as  to  who  UUed 
Belcher? 

Thereupon,  in  response  to  leading  questions 
by  the  court,  the  prospective  juror  stated 
that  be  would  decide  the  case  solely  on  the 
evidence,  and  tbe  challenge  of  defendant  was 
overruled.  Upon  re-examlnation  the  Juror 
stated  that  he  would  not  lay  aside  his  opin- 
ion until  he  heard  clear,  strong,  and  con- 
vlndog  evidence  to  the  contrary,  and  that  he 
had  expressed  his  opinion  a  number  of  times. 
The  court  then  refused  to  permit  inquiry  as 
to  bias  or  prejudice  for  or  against  the  strik- 
ing coal  miners,  or  as  to  wheth^  the  Juror 
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.was  an  actlre  partisan  In  the  coal  strike,  or 
whether  he  had  advocated  fordble  deporta- 
tion of  the  miner&  Defratdant  then  asked: 
"Can  Ton  start  Into  the  trial  presnmlng  de- 
fendant to  be  Innocent  of  any  crime?"  To 
this  qaestlon  the  Juror  said,  "I  object  to  the 
question."  The  court  sustained  the  objection. 
The  d^endant  then  asked  of  the  Juror  if  he 
were  In  defendant's  place,  looking  for  fair 
and  unbiased  Jurors,  If  he  would  accept  a 
Juror  who  had  the  same  frame  of  mind  as 
the  prospective  Juror  then  had.  To  this  the 
.Juror  replied,  "I  object,"  and  the  court  sus- 
tained the  objection. 

In  considering  these  questions,  and  the  ac- 
tion of  tbe  court  in  the  premises,  and  its 
prejudicial  effect  upon  the  defendant's  rights. 
It  should  be  borne  In  mind  that  the  defendant 
was  a  striking  coal  miner,  a  member  of  the 
United  Mine  Workers  of  America,  which  was 
conducting,  on  one  side,  tbe  Industrial  con- 
flict, and  that  the  theory  of  the  prosecution 
was  that  defendant  had  committed  the  mur- 
der because  deceased  was  a  detective  employ- 
ed by  the  coal  operators,  who  were  conduct- 
ing tbe  other  side  of  that  conflict,  and  that 
the  killing  was  done  for  the  "good  of  the  un- 
ion." 

[2]  While  a  person  is  not  necessarily  dis- 
quall&ed  to  serve  as  a  Juror  In  a  crimnal 
case  by  reason  of  a  previously  formed  or  ex- 
pressed opinion  with  reference  to  the  guilt  or 
Innocence  of  tbe  accused  (section  3691  et  seq., 
R.  S.  1908),  It  would  seem  always  important 
to  ascertain  the  state  of  the  pressed  Juror's 
mind  as  to  the  defendant's  rights  under  tbe 
law,  for,  without  this,  how  would  It  be  pos- 
sible for  the  court,  within  the  meaning  of 
tbe  law,  to  be  satisfied  that  the  Juror  has  no 
other  interest  or  motive  In  the  case  than  to 
render  a  true,  fair,  and  Lmpartlal  verdict? 
However,  be  that  as  It  may,  the  defendant 
had  a  right  to  propound  questions  to  tbe 
proposed  Jurors  to  show  not  only  that  there 
existed  proper  grounds  for  a  challenge  for 
cause,  but  also  to  elicit  facts  to  enable  him. 
to  decide  whether  or  not  he  would  make  a 
peremptory  challenge.  Union  Pacific  Ry.  Co. 
V.  Jones,  21  Colo.  340.  40  Pac.  891.  The 
principle  applicable  is  well  stated  In  Jones  v. 
people,  23  Colo,  276.  280.  47  Pac  275,  276.  In 
the  following  language: 

"Such  questions  were  proper,  not  alone  for  the 
purpose  of  iDformiQe  tbe  parties  to  the  end 
that  they  miffbt  intelligently  exercise  their  right 
to  challenge  for  cause,  but  for  the  stronger  rea- 
son that  counsel  were  entitled  to  be  fully  in- 
formed of  the  state  of  mind  of  the  jurors  with 
reference  to  the  matter,  in  order  that  the  par- 
ties should  be  fully  advised  in  exercising  the 
right  of  peremptory  diallenges." 

Subsequent  developments  In  the  trial  dem- 
onstrated more  clearly  the  error  of  tbe  court 
in  excluding  answers  to  the  questions  pro- 
pounded by  defendant  to  jurors  on  their  voir 
dire  After  the  Jury  had  been  sworn  to  try 
the  case,  but  before  any  evidence  was  intro- 
duced or  the  opening  statements  made,  the 
defendant  presented  to  tbe  court  his  verified 


petition  setting  forth  that  further  matters 
fondling  the  qualiflcati<»is  of  Juror  Burkhart 
had  come  to  his  knowledge  and  that  of  his 
counsel  since  the  Jury  bad  been  sworn,  and 
prayed  permission  of  the  court  to  further 
Interrogate  the  Juror  ctmcerning  the  same. 
The  petition  was  supported  by  the  affidavit 
of  one  Rollins,  a  barber,  a  resident  of  Trin- 
idad, to  the  effect  that  while  the  first  trial  of 
defmdant,  upon  the  same  charge,  was  in 
progress,  he  and  Burkhart  had  made  a  bet 
as  to  tbe  result  thweof,  which  afllant  had  lost 
and  paid  to  Burkhart ;  that  about  the  Slat 
of  Hardi,  1915,  when  the  second  trial  of 
defendant  was  called,  and  In  which  the  con- 
viction here  involved  was  secured,  affiant  and 
Burkhart  had  made  another  bet  upon  the  re- 
sult of  the  trial :  and  that  after  this  second 
bet  was  made  "the  said  Juror  Burkhart  lat- 
er offered  to  make  another  bet  .with  this  af- 
fiant on  the  result  of  the  jury  trial  which  is 
now  In  progress,  and  stated  to  this.  aCBant 
that  If  the  said  Burkhart  was  accepted  as 
a  juror  there  would  be  either  a  hung  Jury  or 
a  bung  Dago,"  but  affiant,  having  learned 
from  the  said  Burkhart  that  he  had  been 
summoned  as  a  Juror,  made  no  further  bet 
with  him.  The  defendant,  upon  presenting 
the  petition  and  affidavit  in  support  thereof, 
asked  the  court  to  permit  blm  to  re-examine 
the  Juror  as  to  such  matters.  No  counter 
evidence  or  showing  was  made,  but  the  court 
denied  the  request,  and  held  that  no  further 
examination  of  the  juror  could  be  had.  The 
defendant  then  made  the  following  separate 
requests:  (1)  That  he  be  permitted  to  In- 
quire of  the  juror,  either  in  the  presence  or 
without  the  presence  <tf  tbe  other  jurors, 
whether  or  not  he  had  a  wager  on  the  trial ; 
(2)  that  defendant  be  permitted  to  Introduce 
evidence  showing  the  truth  of  tbe  matters 
alleged  In  the  petition ;  (3)  that  defendant  be 
permitted  to  Introduce  a  challenge  to  the 
juror;  (4)  that  issues  of  fact  be  made  up  on 
the  matters  and  either  tried  by  the  court  or 
by  triers;  (5)  that  the  Jury  be  discharged; 
(6)  that  Juror  Burkhart  be  discharged  and 
another  Juror  called  to  fill  the  panel  Each 
request  was  denied. 

In  his  motion  for  a  new  trial  defendant 
again  brought  to  the  attention  of  tbe  court 
the  aforesaid  matter,  and  the  original  peti- 
tion and  affidavit  were  made  a  part  of  audi 
motion.  The  people  presented,  in  opposition 
to  the  motion  on  this  point,  the  affidavit  of 
Juror  Burkhart  In  which  he  admitted  hav- 
ing made  a  bet  with  Rollins  upon  the  result 
of  the  first  trial  of  defendant,  hut  denied 
having  made  a  bet  upon  the  result  of  the 
second  trial,  in  the  following  language: 

"AfSant  further  ^ates  that  during  tbe  second 
trial  of  tbe  said  cause,  and  during  Uie  selection 
of  the  jury,  this  afiiant  was  summoned  on  the 
jury,  and  that  after  be  was  summoned,  in  pasa- 
ing  up  tbe  street,  and  by  tbe  shop  of  the  said 
Rollins,  he,  the  affiant,  opened  the  door  and  Jok- 
ingly remarked  to  tbe  aaid  Rollins,  'Now,  I  bet 
you  four  to  one  on  the  result  of  the  ZancanneUi 
jury,'  whereupon  the  said  R<dlins.  in  a  like  apir- 
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it,  acc^ted  tbe  challeDge,  and  was  then  and 
there  told  in  a  jesting  way  by  this  affiant  that 
be.  tbe  said  affiant,  was  sutncioned  on  the  jur^. 
and  therefore  he  bad  the  advantage  of  the  said 
RollioB,  or  words  tp  that  effect,  whereupon  the 
said  Rollins  jestingly  respoDded,  'Well,  if  you 
are  on  the  jury,  you  have  the  advantage,  and 
alt  bets  are  off.*  which  said  remark  terminated 
the  conversation  of  the  said  Rollins  aad  this 
affiant,  relative  to  the  said  bet;  that  no  amount 
vaa  mentioned,  and  no  money  posted,  and  noCh- 
iog  further  said  relative  thereto." 

And  In  this  affidavit  Bnrkhart  farther  says: 
"It  is  true  this  affiant  made  some  jesting  re- 
mark about  the  possibility  of  there  being  a 
*buBg  jury  or  a  hung  L>ago,*  but  said  remark 
was  made  in  mere  jest,  and  not  as  expressing 
a  wish,  opinion,  or  desire  of  this  affiant.  Af- 
fiant at  tbe  time  bad  no  idea  that  he  would  be 
accepted  aa  a  juror  in  said  cause.  Affiant  did 
not  desire  to  serve  on  said  juir,  but  desired  more 
to  devote  his  time  and  attention  to  his  business, 
and  in  addition  to  hU  wish  of  attending  to  his 
work,  he  felt  that  his  (pinion  relative  to  the 
facts  in  said  cause  was  such  that  he  would  not 
be  an  acceptable  juror;  that  during  his  voir  dire 
namination,  he  state<i  all  the  facts  pertaining 
to  his  said  opinion,  which  he  supposed  would 
exdude  him,  but  in  this  behalf  affiant's  judg- 
ment seems  to  be  in  error,  as  he  was  ther«ifter 
accepted  on  said  Jury  and  served  on  the  aame^' 

Upon  the  hearing  of  the  motlm  for  new 
trial,  the  court  permitted  the  defendant  to 
call  and  examine  Burkhart.  In  relation  to  the 
matter  In  question,  and  he  testified  In  part  as 
follows: 

"Q.  You  are  the  same  juror  who  made,  on  the 
first  trial,  a  wager  or  bet  with  Mr.  Rollins? 
A.  I  am.  Q.  After  that  trial  resulted  in  a  mis- 
trial you  called  upon  Mr.  Rollins,  did  you  not, 
and  he  paid  you  the  amount  of  money  which  you 
won  on  that  bet?  A.  I  did.  Q.  After  tbe  first 
trial  was  over,  tbe  trial  which  resulted  in  a 
mistrial,  and  prior  to  the  day  that  you  were 
sammoned  as  a  juror,  you  made  another  wager 
with  Mr.  Rollins,  did  ^ou  not,  before  you  had 
been  summoned  as  a  juror?  A.  I  offered  to 
make  a  wager.  •  •  •  Q.  Well,  whatever  oc- 
curred was  before  yon  were  summoned  as  a  ju- 
ror? A.  Yes,  sir.  •  •  *  Q.  The  evening  be- 
fore you  were  summoned  as  a  juror  your  ver- 
si4»  of  it  is  that  you  bad  this  conversation  that 
yoo  would  bet  him  two  to  one,  but  that  if  you 
should  be  summoned  as  a  juror,  the  bet  was  off? 
A-  Yes,  sir.  *  *  •  Q.  I  repeat  to  see  if  I  un- 
derstand you  correctly.  The  conversation  oc- 
curred Che  nlgbt  before  you  were  summoned  as 
a  juror,  and  then  you  bet  him  two  to  one  on 
the  result  of  the  verdict,  but  with  the  proviso 
that  if  you  were  summtwed  as  a  juror  that  the 
bet  wouldn't  go,  is  that  correct?  A.  Yes,  sir.  I 
went  on  to  state  at  the  time  that  if  I  was  on 
the  jury  I  would  bet  him  four  to  one;  he  says, 
*If  TfMj  are  on  the  jury,  all  bets  are  off.'  *  *  * 
Q.  Tou  stated  several  times,  Mr.  Burkhart, 
uiat  that  was  before — that  is,  this  second  con- 
Twwtion  and  conditional  bet  was  made  before 
yoa  were  summoned  on  the  jury.  I  will  ask 
you,  if  that  is  correct,  why  you  atated  in  this 
affidavit  as  follows:  That  during  the  seomd 
trial  of  the  said  cause,  and  during  the  selection 
1^  the  jui7,  this  affiant  was  summoned  on  the 
jury,  and  that  aiFter  he  was  summoned,  in  pass- 
ing up  the  street,  and  by  tbe  shop  of  the  said 
Rollins,  he  (the  affiant)  opened  the  door  and 
jokioEly  remarked  to  the  said  Rollins,  "Now,  I 
bet  you  four  to  one  on  tbe  result  of  the  Zan- 
camielU  jury."  *  Why  did  you  say  it  was  after 
yoD  were  summooed  on  the  Jury  in  your  affida- 
vit when  you  sUted  several  times  here  that  it 


was  t>efore  you  were  summoned  on  the  jurjr  and 
that  the  bet  was  conditional?  A.  I  don't  re- 
member just  about  what  it  was.  and  I  don't  re- 
member whether  it  was  Wednesday  or  Thursday 
or  Friday  morning  I  was  to  appear;  I  don  t 
remember  anything  about  it;  I  paid  no  atten- 
tion to  that  or  to  the  wager  at  all.  Q.  Now. 
Mr.  Burkhart,  if  it  was  after  you  were  sum* 
moned  as  a  juror  you  wouldn't  have  made  the 
statement,  would  you,  that  it  was  conditioned? 
A.  I  didn't  make  that  statement;  I  say  Mr. 
Rollins  mado  that  statement.  I  eald,  'If  I  am 
on  the  jury  it  will  be  four  to  one.'  Q.  Four  to 
one  what?  A.  That  it  would  be  a  hung  jury. 
Q.  Or  what  else?  A.  Or  a  hung  I>ago.  As  I 
say,  I  paid  no  attentimi  to  it  whatever.  Q. 
When  you  made  the  remark  that  ^ou  would 
hang  the  defendant  or  hang  the  jury  if  you  were 
on  tlie  jury,  did  you  mean  it  that  way?  A.  I 
wouldn't  hang  HQ  innocent  man;  no.  ^.  You 
called  bim  a  Dago?  A.  He  isn't,  Q.  Did  you 
call  him  a  Dago?  A.  That  is  the  remark  I 
made.  Q.  Yoa  meant  the  defendant?  A.  I 
did." 

To  appreciate  the  full  force  and  effect  of 
the  disclosures  above.  It  la  essential  to  hear 
In  mind  that  Juror  Burkhart  had,  upon  bis 
voir  dire,  said  that  he  had  certain  business 
relations  with  the  coal  companies  said  to 
be  interested  In  the  prosecution,  and  that 
such  rdations  ml^t  embarrass  him  in  f«i- 
derln^r  a  verdict,  and  If  it  appeared  that  such 
companies  were  desirous  of  prosecuting  the 
cause,  or  In  some  way  engaged  or  assisting 
therein,  it  might  trad  to  bias  or  prejudice 
him,  and  that  he  did  not  fed,  because  of  hla 
business  relations  with  the  companies,  that 
he  should  be  required  to  serve  as  a  juror, 
and  that  the  court  would  not  permit  him  to 
answer  the  followliv  question  prcqjounded  by 
defoidant.  "Is  it  not  true  that  you  would 
dislike  to  dedde  a  case  contrary  to  what 
tbey  thought  It  ought  to  be  deddedl"  or  to 
answer  the  questltm,  "Cail  you  personally  as 
a  juror  at  the  outset  of  the  trial  give  to  the 
deffflidant  the  benefit  of  that  rule  of  law" 
that  be  shall  be  presumed  to  be  Innocmt 
until  the  evidence  establishes  his  guilt?  and 
that  the  juror  stated  that  he  had  made  up  his 
mind  that  some  oi  the  witnesses  In  the  previ- 
ous trial  had  testified  truthfully,  and  others 
imtruthfully,  and  that  such  opinion  stUl 
remained  vrlth  him,  and  that  It  would  take 
something  more  than  weak  evidence  to  get 
bim  to  discard  It 

The  errors  above  noted  Invalidated  the 
proceedings  almost  at  their  very  beginning. 
Moreover,  tbe  errors  are  so  numerous,  ao 
obvious,  and  so  fatal  to  the  validity  of  the 
proceedings  that  unless  they  were  written  In- 
to the  record  as  they  are,  under  the  seal  of 
the  trial  court,  we  could  not  believe  that 
such  things  had  occurred  in  the  trial  of  a 
cause  in  a  court  of  record. 

The  judgment  la  reversed,  and  the  cause 
remanded. 

Mr.  Justice  OARRIGUES  desires  It  stated 
that  be  concurs  la  the  judgment  of  reversal 
on  the  sole  ground  that  the  Attorney  General 
has  otmfeased  error. 
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BANDY  T.  STATE.    (So.  A-2661.) 
(Criminal  Coait  of  Appeals  of  Oklaboiqa. 
Jone  2,  1917.) 

fBifflabM  by  tie  CowiJ 

1.  rnDicnnsn  ahd  Information  ^slTft— Va- 

BIANCB— PrELJMINABT  COMPUINT— TiME  OF 

A  prosecatioD  in  a  felony  cfaar^  is  begun 
with  the  filing  of  the  preliminary  complaint  be- 
fore the  committing  magistrate.  The  proof  in- 
troduced by  the  state  must  therefore  establish 
the  commission  of  the  offeose  prior  to  the  filing 
of  this  preiimiaary  complaint.  Proof  tending  to 
show  the  commission  of  the  offense  subsequent 
to  the  filing  of  the  same  would  not  be  admissible. 
It  therefore  follows,  that  a  criminal  action  be};un 
on  the  25th  day  of  June  by  filing  tlie  charges 
before  the  committing  magistrate  cannot  be  es- 
tablished byproof  that  the  offense  was  commit- 
ted on  the  20th  day  of  July  thereafter. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  94&] 

2.  (^miNAL  Law  i8==>223 — PBOSBcrmOK—lR- 

rORM  ATI  O  N— .7  UBISDicTION. 

Under  tbe  law,  the  accused  is  entitled  to  an 
examining  trial  before  a  committing  magistrate; 
and  an  information  thereafter  filed  in  the  district 
court  must  be  based  upon  this  examining  trial ; 
otherwise  the  district  court  scquiiea  no  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  C^nt.  Dig.  SS  463,  46Q.] 

Appeal  from  District  Court,  Marsball 
Ck>unty;  Jesse  M.  Hatchett,  Judge. 

O.  El  Bandy  was  convicted  of  a  felony  and 
appeals.  Beversed. 

Kennamer  &  Oxikley,  of  MadlU,  for  plain- 
tiff in  error.  B.  McMillan,  Asst  Atty.  Qen., 
for  the  Stat& 

ARMSTRONG,  J.  O.  E.  Bandy  was  con- 
victed In  the  district  court  of  Marshall  coun- 
ty on  a  charge  of  selling  IntoxicatlDg  liquor, 
and  his  pnnlshment  fixed  at  imprisonment 
In  the  state  penitentiary  for  three  years, 
and  a  fine  of  $1,000. 

Numerous  assignments  of  error  are 
brought.  We  find  It  necessary,  however,  to 
consider  only  one. 

The  preliminary  complaint  upon  which  the 
examining  trial  was  held  was  filed  June  25, 
1915,  and  the  warrant  was  Issued  on  that  day. 
The  crime  was  alleged  to  have  been  committed 
on  the  25th  day  of  June,  1915.  An  examining 
trial  was  had  and  the  accused  held  by  the 
magistrate  for  trial  before  the  district  court 
The  testimony  introduced  on  behalf  of  the 
state  fixes  the  date  of  the  sale  of  the  whisky 
as  In  July,  long  after  the  complaint  was  filed 
with  the  maglstrote.  The  witness  who  is 
alleged  to  have  purchased  the  whisky  says 
It  was  the  25th  day  of  Jul.v,  1915. 

[1,2]  The  Inforinatlon  charges  the  sale  as 
having  been  made  on  the  2i3th  day  of  June. 
This  cause  was  begun  June  26th.  This  is 
fatal  to  the  conviction.  Proof  of  the  (»>nunl8- 
sion  of  the  offense  at  any  time  within  the 
statute  of  limitations  prior  to  the  flllxig  of 
the  preliminary  complaint  is  ordinarily  suffi- 
cient to  warrant  a  cwvlction,  but  proof  tliat 


the  offense  was  committed  after  tbe  filing  of 
the  preliminary  complaint  would  not  warrant 
a  conviction.  Testimony  showing  the  latter 
would  not  be  admissible.  The  Constitution 
and  statute  provides  for  a  preliminary  ex- 
amining trial  where  prosecution  is  to  be  had 
by  informatlcm  In  the  district  court.  The 
accused  Is  entitled  to  an  examination  and 
trial  on  tbe  charge  laid  prior  to  the  begin- 
ning of  the  proceeding,  and  not  subseqnent  to 
the  beginning  thereof.  If  this  plaintiff  in 
error  is  to  be  prosecuted  for  sellli^  whisky 
in  July,  the  preliminary  should  not  taare 
been  held  in  June.  This  proposition  Is  too 
patent  to  require  discussion. 

The  Judgment  is  reversedt  and  the  cause 
remanded,  with  directions  to  grant  a  nev 
triaL 

DOTIA  P>     «nd  MATSON,  eoncufi 


(13  OU.  Cr.  4GE) 
ROBINSON  T.  STATE.    (No.  A-264a> 
(Criminal  Court  of  Appeals  of  OklsboaiSi 
Jane  2,  1917.) 

(ByltahuM  bv  the  Court.) 
Cbtvinai,  Law  ^31183— Appkalt—Rkduchoh 

or  Sentencb.  -  

Under  Proc.  Crim..  section  6003,  Rev.  Lswi 
1910,  this  court  in  tbe  furtherance  of  jusiioB 
has  the  power  to  modify  any  judgment  appeal- 
ed from  by  reducing  the  sentenee. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gS  3195-3198.] 

Appeal  from  County"  Court,  Oklahoma 
County ;  GllUam  H.  Zwlck,  Judge. 

George  Roblnswi  was  amvicted  of  a  riolt- 
tton  of  the  prohibitory  law,  and  he  appeals 
Modified  and  affirmed. 

O.  L.  Price  and  Homer  Hurst,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  B. 
McMillan,  Asst.  Atty.  Oen.,  fmr  the  State. 

DOYLB,  P.  J.  The  plaintiff  in  error, 
George  Robinson,  was  tried  and  convicted  in 
the  county  court  of  Oklahoma  county  upon  an 
information  chai^ng  that  he  did  have  la  his 
possesion  12  bottles  of  beer  with  intent  to 
transport  the  same  In  violation  of  law. 
The  jury  failed  to  fix  the  punishment,  and  be 
was  by  the  court  sentenced  to  be  confined  In 
the  county  Jail  for  60  days  and  to  pay  a  fine 
of  $100.  No  brief  has  been  filed  and  no  ap- 
pearance made  for  the  plaintiff  ia  error. 

The  evidence  for  the  state  ^ows  two  police 
officers  arrested  the  defendant  in  the  dty  ol 
Oklahoma  Clt7  and  he  Iiad  lo  his  posses- 
sion 12  bottles  of  beer.  As  a  witness  in  bis 
own  behalf,  he  testified  that  the  beer  was 
given  to  him  by  Frank  Mervin,  and  that  it 
was  for  his  own  use :  that  his  parents  died 
while  he  was  young;  that  be  spent  about 
six  years  at  an  orplums*  home  in  Oklahoma 
City,  and  then  went  tp  work;  that  he  was 
Injured  and  was  then  sent  to  the  covmty 
poor  farm.   It  further  appears  that  he  was 
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tried  and  coDvlcted  In  the  municipal  odnrt 
for  the  same  act  charged  In  tbe  Informaticm. 
Ko  material  error  appears  in  tlie  record; 
but,  In  view  of  the  facts  disdosed,  we  are  of 
the  opinion  that  sutistantlal  Justice  requires 
a  modiflcatlon  of  tlie  punishment  imposed. 

It  IS  therefore  ordered  that  the  Judgment 
and  sentence  be  modUled  to  SO  daya'  conflne- 
meat  and  a  fine  of  950,  and  thus  modltted 
the  Judgment  Is  affirmed. 

ABMSTBONO  and  MATSON,  33^  concur. 

(13  Okl.  Cr.  468) 
BELVIN  et  al.  v.  STATE.    (No.  A-2211.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.  June 

2. 1917.) 

fSi/llabus  hy  Editorial  Staff.) 

Assault  and  Battbbt  4=>S5~-Question  fob 

J  I' BT— Principal. 
Whether  a  defendant  jnintly  convlrted  with 
another  encouraged  and  aided  aucb  other  In  an 
assault  and  battery  held,  on  tbe  evidence,  a  ques- 
tion for  the  jury. 

(Kd.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cent.  INg.  {  141.] 

Appeal  from  District  Court,  Oarrln  Coun* 
tfi  B.  UcMlUon,  Judge. 

G.  A.  Belvin  and  Arthur  Inman  were  con- 
victed of  assaalt  and  battery,  and  th^  ap- 
peal.   Modified  and  alGrme'd. 

Can*  &  Field,  of  Pauls  Valley,  for  plain- 
tiffs In  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
O.  W.  King.  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  In  error, 
O.  A.  Belvln  and  Arthur  Inman,  were  Joint- 
ly informed  aj^ainst  and  tried  for  the  crime 
of  assault  with  intent  to  kill  one  C.  M.  Wall, 
and  were  convicted  of  assault  and  battery, 
and  their  punishment  flxed  each  at  a  fine  of 
$100  and  30  days'  confinement  Id  the  county 
jail.  From  tbe  Judgments  rendered  on  the 
verdict,  they  appeal. 

It  appears  that  the  plaintiffs  in  error  were 
farmers,  residing  seven  or  eight  miles  east 
of  Pauls  Valley;  that  Belvln  was  a  man 
with  a  large  family,  consisting  of  his  wife 
and  seven  or  eight  children ;  that  be  had  liv- 
ed In  that  community  for  more  than  30 
years;  that  he  Is  an  uncle  of  the  defendant 
Inman;  that  the  complaining  witness,  C.  M. 
Wall,  also  lived  In  the  same  neighborhood; 
that  on  the  day  on  which  the  assault  occur- 
red tbe  defendant  Inman  and  the  complain- 
ing witness  Wall  had  an  altercation;  that 
evening  Inman  wont  over  to  Belvln's  bouse; 
from  there  the  two  got  on  Belvln's  horse  and 
rode  over  across  the  farm  to  where  Belvln's 
brother  lived;  on  the  way  over  they  passed 
by  Wall's  home;  In  a  short  time  tiiey  return- 
ed and  met  Wa/1  and  bis  wife  at  the  well  by 
tbe  roadside,  where  they  were  watering  the 
liorses;  Inman  made  some  remark  to  Wall 


ahont  the  trouble  fhey  had  that  day  and  got 
oif  the  horse  and  assaulted  WalL 

Tlie  evidonoc  for  the  state  tends  to  show 
that  Belvln  encouraged  and  aided  Inman  In 
the  assault. 

The  only  question  In  the  case  Is  the  mf- 
fldracy  of  the  evldrace  to  sastain  the  ver- 
dict against  tbe  defendant  Belvln.  Upon  tbe 
record  before  na,  the  question  was  one  of  fact 
for  the  Jury  to  determine;  however,  upon 
the  suggestion  ot  the  Attorney  General,  tbe 
Judgment  and  sentence  of  30  days'  confine' 
ment  and  $100  fine  Imposed  on  the  defendant 
Belvln  will  be  modified  to  the  payment  of  a 
fine  of  (100  and  the  costs.  As  thus  miAlifled, 
the  Judgment  as  to  the  defwdant  B^vln  la 
alllrmed.  Tbe  Ju<hpnent  and  sentence  against 
the  defendant  Arthur  Inman  Is  affirmed. 


<1S  Okl.  cr.  fiU) 
SHAW  T.  STATE.  (No.  A-^26D 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
11,  191T.) 

(Syllabus  by  the  Court.) 

1.  Larceny  ®=»64{0~Evidenck~-Po8Skssioh 
OF  Recentlt  Stolen  Pboperty— Effect. 

The  possession  of  recently  stolen  persoaai 
property  is  a  circumstance  to  be  considered  In 
cobnection  with  other  competent  evidence  in  the 
trial  of  a  larceny  case ;  but  such  poesessitm 
aloDe  is  not  sufficient  proof  of  the  crime  to  war- 
rant a  conviction,  wheo  a  reasonable  explanation 
of  tbe  possession  of  same  is  made  and  the  cir- 
cumstances tend  to  support  tbe  e^lanstion. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S  175.1 

2.  LaSCRNT  ®=>55— StTTFICIENCT  OP  EVIOENCB. 

When  the  whole  evidence  fails  to  establish 
the  commission  of  the  offense  charged,  a  ver- 
dict and  judgment  of  gnilty  is  contrary  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {S  1S2,  IM,  166,  167-169.] 

Appeal  from  District  Court,  Comaacbe 
County;  Cham  Jones,  Judge. 

Virgil  Shaw  was  convicted  of  larceny,  and 
appeals.  Reversed. 

J.  F.  Thmnas  and  J.  A.  Hughes,  both  ot 
Lawton,  for  plaintiff  in  error.  B.  McMillan, 
Asst.  Atty.  Gen.,  for  tbe  Stata 

ARMSTRONG,  J.  Virgil  Shaw  was  con- 
victed In  the  district  court  of  Comanche  coun- 
ty, on  a  charge  of  larceny,  and  his  punish- 
ment fixed  at  imprisonment  In  tbe  state  peni- 
tentiary for  a  term  of  two  years.  To  re- 
verse this  judgment,  he  has  brought  this  ap- 
peal. 

The  proof  offered  on  behalf  of  the  state 
tends  to  show  that  Priscllla  Scott,  a  negro 
woman  living  in  Lawton,  Okl.,  owned  a  red 
caff  about  three  months  old;  that  she  had 
loaned  the  same  to  a  neighbor,  who  bad  tied 
It  with  a  rope  near  his  bouse  In  Lawton; 
that  on  tbe  night  of  S^tember  17th  the  calf 
was  stolen ;  that  the  calf  was  found  at  the 
,  home  of  tbe  plaintiff  In  error  In  the  moun- 
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tains  about  25  miles  from  Lawton;  that 
plaintiff  In  error  was  seen  about  2  o'clock  In 
the  afternoon  driving  a  wagon  in  the  direc- 
tion of  bis  home  with  tbe  calf  in  question  In 
the  wagon.  After  reaching  home,  this  calf, 
together  with  two  or  three  others,  was  of- 
fered for  sale  to  different  neighbors;  among 
them,  Deputy  Sheriff  W.  T.  Herring.  The 
calf  was  kppt  In  a  pasture  along  a  public 
highway.  When  prosocutinR  witness  went  to 
the  place  and  claimed  the  calf,  she  was  told 
by  the  plaintiff  In  error  that  he  had  pur- 
chased it  from  a  negro  man  lo  Tjawton  and 
that  be  had  paid  $S  for  it  lie  would  not  give 
It  up,  so  she  Instituted  a  replevin  suit  A  re- 
dellrery  bond  was  executed  by  the  plaintiff 
in  error,  and  the  calf  retained  by  him  until 
such  time  as  Investigation  showed  couclusive- 
ly  that  the  calf  had  been  stolen  from  the  ne- 
gro woman.  It  was  then  returned  to  her  by 
hfm. 

At  the  close  of  the  state's  testimony,  a  de- 
mnrrer  to  the  evidence  was  Interposed  and  a 
motion  requesting  the  court  to  advise  the 
jury  to  return  a  verdict  of  not  guilty  on  the 
ground  that  the  evidence  failed  to  establish 
the  crime  of  larceny  against  plaintiff  In 
error.  Tbls  motion  was  orermled.  and  ex- 
ceptions reserved. 

The  plaintiff  In  error  took  tbe  witness 
stand  in  his  own  behalf  and  introduced  a 
number  of  witnesses.  He  testified  that  he 
bought  the  calf  at  a  certain  place  In  I^wton 
from  a  negro  man ;  that  the  negro  man  help- 
ed him  load  It  in  the  wagon ;  that  he  paid  is 
for  It  and  hauled  It  home;  that  he  did  not 
steal  It  and  did  not  know  that  it  was  stolen ; 
that  he  left  Lawton  about  2  o'clock  In  the  aft- 
ernoon. He  Introduced  a  number  of  witness- 
es who  teat  Wed  that  they  saw  him  on  his 
way  home,  one  or  two  of  whom  testified  they 
tried  to  buy  the  calf  from  him;  that  he  told 
them  he  bought  it  in  Lawton  and  had  paid 
$8  for  it.  He  offered  other  testimony  stat- 
ing tbat  he  had  tried  to  find  the  negro  from 
whom  he  purchased  tbe  calf,  but  bad  been 
unsuccessful. 

The  propositions  urged  in  the  brief  are 
based  upon  the  contention  that  the  court  err- 
ed In  overruling  the  demurrer  to  the  evidence 
and  refusing  to  advise  the  jury  to  brii^  in  a 
verdict  of  not  guilty,  and  that  the  verdict  and 
Judgment  are  oontraiy  to  the  evidence. 

We  think  that  the  court  should  have  sus- 
tained the  demurrer  to  the  evidence  and 
should  have  discharged  the  plaintiff  In  error 
at  tbe  close  of  tbe  state's  testimony.  The 
only  thing  established  by  the  state's  testimo- 
ny is  the  fact  that  the  plaintiff  in  error  was 
in  possession  of  this  calf  25  miles  away  from 
Lawtim;  that  It  was  held  In  a  small  pas- 
ture near  tbe  home  of  the  plaintiff  In  error  in 
full  view  of  the  public  highway;  that  It  bad 
been  (Aered  for  sale  to  tbe  deputy  sheriff 
residing  in  the  community  and  others ;  that 
he  hauled  It  from  the  dty  of  Lawton  to  his 
hnne  in  the  daytime  along  the  public  road 


with  no  apparent  effort  at  any  time  to  conceal 
the  same  or  to  mislead  any  one  as  to  bis 
claim  of  ownershlpk 

[1  ]  The  possession  of  stolen  property  Is  al- 
ways a  circumstance  to  be  considered  in  con- 
nection with  the  charge  of  larceny,  but  pos- 
session of  a  stolen  animal  alone  Is  not  suffi- 
cient proof  of  the  crime  to  warrant  a  con- 
viction when  a  reasonable  explanation  of  tbe 
IK>8sesslon  of  the  same  Is  made  and  the  cir- 
cumstances tend  to  support  the  same.  Cox  v. 
Territory,  2  Oki.  Or..  668, 104  Pac.  378;  How- 
ard V.  State,  9  Oki.  Cr.  337, 131  Pac  1100. 

[3]  The  proof  tiered  by  the  state  fulls  to 
disclose  conduct  on  behalf  of  tbe  plaintiff 
In  error  whldi  Indicated  tbat  he  bad  stolen 
this  calf.  It  would  be  unreasonable  to  be- 
lieve that  a  roan  would  drive  Into  a  dty  the 
size  of  Lawtm,  steal  a  calf  in  broad  daylight 
and  haul  tbe  same  taiHne,  stop  alon^  the  road 
and  talk  to  different  individuals  concerning 
tbe  calt  then  place  it  in  a  pasture  near  a 
public  highway,  and  send  for  a  deputy  sb«r- 
iff  and  offer  to  sell  It  to  htm. 

In  out  judgment,  tbe  court  should  have  sus- 
tained tbe  demurrer  and  motion  to  advise  the 
jury  to  return  a  verdict  ot  not  guilty, 
vM^ct  and  judgment  are  also  otmtraiy  to  tbe 
evidence. 

Tbe  judgment  Is  reversed,  and  tbe  cause 
remanded,  with  directions  to  grant  a  new 
trial. 

DOYLE,  P.  J.,  and  MATSON,  7.,  omcar. 


(13  Oki.  Cr.  <n> 
WII^ON  V.  STATB.    (No.  A-20fla) 

(Criminal  Ocnirt  of  Appeals  of  Oklahoma. 
June  2,  1017.) 

(Svttabua  by  the  Court.) 
CatKiNAt.  Law  ^=3li59(3)  —  Appeal  —  Cow- 

FLICTINO  KVIDENCE. 
When  there  is  a  clear  confilct  in  tbo  testi- 
mony introduced  in  tbe  trial  court  by  the  state 
and  tbe  accused,  an  appeal  to  this  court  on  thi 
ground  that  the  verdict  is  contrary  to  the  evi- 
dence is  useless.  It  is  the  duty  of  this  court 
to  uphold  the  judgment  of  the  trial  court  when 
the  evidence  tends  reasosablv  to  support  tbe  ver- 
dict of  tbe  jury  and  the  juagment  rendered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijaw,  Cent  Dig.  {  3070.] 

Appeal  from  District  Court  Carter  Coun- 
ty; W.  F.  Freeman,  Judge. 

Vlrgtl  Wilson  w.as  convicted  of  assault 
uritii  Intoit  to  klU,  and  appeals.  AfWrmed. 

Brown  ft  Brown,  of  Ardmore,  for  plaintiff 
In  error.  R.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

ABHSTBONG,  J.  The  plaintiff  in  error 
was  convicted  in  the  district  court  of  Carter 
county  on  the  charge  of  assault  with  tntent 
to  kill,  and  his  punishment  fixed  at  Inq^riani- 
ment  in  tbe  state  penitentiary  for  one  year 
and  one  day. 

The  only  assignment  urged  in  the  brief  is 
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based  npon  the  proposition  that  the  verdict  Is 
contrary  to  the  evidence. 

The  proof  Introduced  on  behalf  of  the  state 
tCTids  to  show  that  the  plaintiff  In  error  shot 
Clarence  Bracheen  with  a  pistol;  that  the 
parties  had  been  attending  a  dance  near 
Wirt,  In  Carter  county,  and  had  been  drink- 
ing. Three  witnesses  on  behalf  of  the  ^ate 
testlBed  that  the  plaintiff  In  error  shot 
Bracheen  without  provocation  or  JustlBca- 
tlon;  that  afterwards  Bracheen  shot  the 
plaintiff  In  error.  Three  witnesses  testified 
on  behalf  of  the  plaintiff  In  error  that  Bra- 
cheen abet  him  first  and  wlthont  reasonable 
cause;  that  he  shot  Bracheen  In  self-defense. 
Other  testimony  was  offered  by  the  plaintiff 
In  error  tending  to  support  hla  contention. 

The  question  of  fact  thus  raised  was  for 
the  Jury  to  determine. 

If  the  plaintiff  In  error  was  acting  In  self- 
defense  when  he  shot  Braciieen,  be  should 
have  been  acquitted.  If,  on  the  other  band, 
he  assaulted  Bracheen  without  justifiable  or 
excusable  cause  and  shot  him,  then  he  should 
have  been  convicted.  Hie  Jury  was  impan- 
nded  to  detennltie  this  itartlcular  proposi- 
tion, and  it  was  within  its  «cluslve  province 
to  so  do.  After  the  Jury  had  made  its  find- 
logs,  the  verdict  was  approved  by  the  trial 
court  and  a  new  trial  denied.  Under  the 
Jaw  In  this  state,  it  is  not  only  within  the 
province  of  the  trial  court,  but  it  Is  his  duty, 
to  set  adde  a  verdict  which  is  unjust  He  Is 
on  the  ground,  hears  all  of  the  witnesses,  sees 
them  and  observes  their  demeanor,  super- 
vises the  trial,  and  Is  minutely  familiar  with 
every  detail  of  the  same.  He  not  only  has 
the  power  to  set  aside  an  Improper  verdict, 
but  It  Is  bis  absolute  duty  to  do  so.  It  Is  not 
so  on  appeaL  The  functions  of  the  appellate 
court  are  In  ttila  respect  limited. 

The  law  Is  such  that,  upon  appeal,  this 
court  Is  not  warranted  in  disturbing  a  Judg- 
ment of  the  trial  court  because  the  verdict 
is  against  the  weight  of  tlie  evidence  as  It 
appears  in  the  re«>rd.  It  is  our  duty  to  up- 
hold the  Judgment  If  there  is  competent  testi- 
mony trading  reasonably  to  support  the  find- 
ing ot  the  Jury  and  the  Judgment  lendered. 
This  has  been  held  In  almost  Innumerable 
cases,  and  a  contrary  doctrine  has  never  been 
announced  in  any  case  by  Uils  court 

stills  record  presents,  as  aforesaid,  the  aole 
pn^MslUon  that  the  verdict  Is  contrary  to  the 
evidence.  The  contention  Is  without  merit 
It  may  be  that  the  verdict  is  contrary  to  the 
weight  of  tiie  evldmce  considering  the  num- 
ber of  witnesses  who  testified  and  the  man- 
aer  In  which  they  are  supported.  Upon  that 
IROposltion,  we  are  not  called  upon  to  pass. 
There  Is  ample  testimony  In  the  record,  how- 
ever, from  wbidi  a  legitimate  oondusl<Hi  of 
guilt  oould  be  drawn.  Tbere  Is  tber^re 
nothing  for  us  to  review. 

The  judgment  is  affirmed. 

DOTLE,  P.  J.,  and  UATSON,  J.,  concur. 


02  Okl.  Cr.  S») 
JACKSON  V.  STATB.    (No.  A-2655.> 

(Criminal  Court  of  Apponla  of  Oklahoma. 
June  11, 1917.) 

(Syllahua  hj/  (As  Courts 

Intoxicating  Liquors  ®=9236(4)— Oftbhbes 
— e  v i  den  cb— 1 dkntity— su  fficienct. 
When  a  person  is  charged  with  unlawfully 
conveying  intoxicating  liquors  from  one  place 
witbio  the  jurisdiction  of  the  trial  court  to  an- 
other place  therein,  and  the  proof  foils  to  iden- 
tify the  defendant  as  the  person  committing  the 
offense,  by  positive  evidence  or  by  circumstanc- 
es which  exclude  every  other  reasonable  hy;poth- 
esis  than  that  of  guilt,  a  judgment  of  conviction 
cunnot  t>e  sustained. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiQuors,  Cent  Dig.  fiS  305,  300.] 

Appeal  from  County  Court,  Okmulgee 
County ;  Marie  Bosarth.  Judge. 

U.  W.  Jachson  was  convicted  of  unlawful- 
ly conveying  intoxicating  liquor,  and  appeals. 

Reversed. 

R  M.  Carter,  of  Okmulgee,  for  plaintiff  lu 
error.   R.  McMillan.  Asst  Atty.  Qen.,  for  the 

State. 

ARMSTRONG,  J.  The  plaintiff  In  error. 
H.  W.  Jackson,  was  convicted  in  the  county 
court  of  Okmulgee  county,  on  a  charge  of 
unlawfully  .conveying  intoxicating  liciuors 
from  one  place  to  another  in  said  county,  and 
bis  punishmeut  fixed  at  a  fine  of  $400  and  im- 
prisonment In  the  county  Jail  for  120  days. 

The  state  Introduced  seven  witnesses,  nonu 
of  whom  connect  the  plaintiff  in  error  with 
the  crime  charged. 

Witness  Thompson,  conductor  on  a  St 
Louis  &  San  Francisco  Railroad  Company 
passenger  train,  testified  that  a  negro  giving 
his  name  as  H.  J.  Jackson  was  a  south-bound 
passenger  on  his  train  a  few  days  before 
this  crime  is  alleged  to  have  been  conmiltted; 
that  this  negro  lost  his  grip  and  gave  him  his 
name  and  address;  that  he  was  not  able  to 
say  that  the  H.  W.  Ja(dw>n  on  trial  and  H. 
J.  Jackson,  hU  jiassenger,  were  one  and  the 
same. 

Witness  Bums  was  also  a  conductor  on  the 
St  Louis  &  San  Francisco  Railroad  C<»n- 
pany's  passenger  train  running  between  Sher- 
man, Tex.,  and  Sapulpa,  OU.  This  witness 
testified  tbat  defoidant,  Jackson,  was  on  bis 
train  at  Sherman.  Tex.,  and  t<^d  blm  be  was 
going  to  get  off  at  the  railroad  crosshig  north 
of  Okmulgee;  that  be  never  saw  the  negro 
any  mcHre  after  passing  the  crosidng.  nils 
ctHiductor  did  not  see  any  snlt  case  with  the 
defendant  and  did  not  see  him  leave  the 
train. 

Witness  Chlsholm  waa  a  porter  «i  Bnms^ 
train.  He  testified  that  be  knew  the  defoidr 
ant  Jat^son;  tliat  be  did  not  aee  him  get 
off  the  train  and  did  not  know  vrtuQur  he 
had  any  suit  case  with  blm  or  not 

Witness  Black,  a  d^ty  sberUC,  teetlfled 
tliat  be  sometimes  knew  the  defendant  and . 
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sometlniai  did  not;  that  he  captured  40 
quarts  of  whisky,  a  case  of  beer,  and  a  num- 
ber of  pint  buttles  of  whisky ; '  that  the  whis- 
ky was  put  off  the  train  at  the  railroad  cross- 
ing; that  he  started  towards  where  It  was; 
that  some  one  started  away  with  a  case  ot 
beer  on  his  shoulder ;  that  he  ordered  him  to 
stop  and  fired  his  gun  In  the  air;  that  the 
party  dropped  the  case  of  beer  and  ran;  that 
he  coald  not  say  that  this  man  carrying  the 
whisky  was  H.  W.  Jackscm,  the  defendant  on 
trial;  that  he  was  about  the  same  size  as 
defendant  and  resembled  him. 

This  ts  the  only  testimony  In  the  case,-  In- 
troduced by  the  st6te,  which  tends  to  comiect 
the  plaintiff  In  error  with  the  crime  of  con- 
veying whisky,  and.  In  our  Judgment,  is  In- 
sufDclent  to  establish  the  crime  charged. 

There  are  certain  ossignments  of  error 
based  upon  the  Instructions  of  the  court  and 
the  action  of  the  county  attorney  In  attempt- 
ing to  introduce  improper  evidence.  These 
raise  no  new  questions  and  It  Is  unnecessary 
to  discuss  them.  The  failure  to  connect  the 
plflintlfT  in  error  with  the  crime  charged  by 
positive  proof,  or  by  circumstances  which 
would  exclude  every  other  reasonable  hypoth- 
esis except  that  of  ffullt,  la  fatal  to  this 
conviction. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trlaL 

DOYLB,  P.  J.,  and  MATSON,  omcnr. 

(U  OU.  Cr.  MO) 

MOORE  v.  STATE.   (No.  A-2404.) 
(Criminal  Court  of  Appeals  of  Oklaboma.  Jane 
18,  1917.) 

(Sjfllahut  bv  the  Court.) 
INTOXICATINO  LiQUOBS  «S=»236(5)  —  PoBBES- 

BioN  WITH  Ihtknt  to  SEUr-SuFnonncx  or 
BvinsMcc 

For  evidence  held  to  be  Insufficient  to  sostain 
a  conviction  for  having  possession  of  Intoxicat- 
ing liquors  with  Intent  to  sell  the  same,  see  opin- 
lon. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  f  307.] 

Appeal  from  County  Cburt,  Tulsa  County ; 

Conn  Lynn,  Judge. 

Dud  Moore,  convicted  of  a  violation  of 
the  prohibitory  law,  appeals.  Reversed. 

George  T.  Brown,  of  Tulsa,  for  plaintiff  in 
error.  The  Attorn^  General,  and  B.  Mc- 
Millan, Asst  Atty.  Gen„  for  the  Stata 

PER  GDRIAM.  The  plaintiff  In  error. 
Dud  Moore,  and  Arthur  Clark  were  Jointly 
cbarged  and  tried  upon  an  information 
charting  that  they  did  have  possession  of 
cotaln  intoxicating  liquors  with  Intent  to 
sell  the  same.  the  close  of  tlie  state's 
case,  both  defendants  moTsd  the  court  to  in- 
■traet  the  Jury  to  return  a  verdict  of  not  gull- 
ty,  fw  the  reason  that  the  testlmcmy  In- 


<0U. 

troduced  was  Insnffldent  to  Ahow  tbat  the 
defendants  or  either  of  them  were  guilty  as 
charged.  The  motion  was  sustained  as  to  the 
def«)dant  Arthur  Clark,  and  he  was  dis- 
charged ;  as  to  plaintiff  in  error  the  motion 
was  overruled,  and  the  Jury  found  him  guil- 
ty and  fixed  his  punishment  at  a  fine  of  $230 
and  fiO  days*  confinement  In  the  county  JalL 
A  moti<Ht  for  new  trial  was  filed  and  over- 
ruled. From  the  Judgment  rendered  In  pur- 
suance of  the  verdict,  an  appeal  was  per- 
fected. 

The  only  serious  question  In  the  case  Is: 
Does  the  evidence  authorize  a  conviction? 
The  state  Introduced  four  witnesses.  W.  M. 
AlcCullough,  sheriff,  and  Frank  Bowlin,  his 
deputy,  testified  that  they  searched  the  prem- 
ises upstairs  on  Third  street,  In  the  city  of 
Tulsa,  known  as  the  "Stag,"  and  there  found 
a  quart  bottle  of  whisky,  three  bottles  partly 
full  of  whisky,  three  quarts  of  gin,  and  two 
dozen  bottles  of  tonlne.  They  described  the 
place  as  containing  a  bar  or  lunch  counter, 
an  Ice  box  and  cooking  stove  in  the  rear,  also 
a  pool  table;  that  there  were  cigars  and  a. 
lunch  outfit;  that  at  the* time  they  found 
throe  or  four  white  men  and  two  negroes  In 
the  room,  and  the  negroes  were  eating  break- 
fast; that  at  the  time  of  the  raid  the  plain- 
tiff in  error  had  been  In  the  custody  of  the 
sheriff  for  more  than  a  month  as  a  prisoner 
In  the  county  Jail,  serving  a  sentence  for 
gambling;  tliat  the  warrant  Issued  on  the 
Information  In  this  case  was  served  on  the 
plaintiff  In  error  In  the  county  Jail,  and  he 
was  released  about  a  month  later. 

O.  T.  Williamson  testified  that  he  owned  a 
one-fourth  Interest  In  the  building  known 
OS  the  "Stag";  that  Bud  Moore  and  Bob 
Allison  had  a  written  lease  the  year  before, 
and  he  supposed  they  occupied  the  premises ; 
that  he  bad  no  contract  with  Dud  Moore  for 
the  occupancy  of  the  premises ;  that  the  rent 
was  paid  hy  various  persons;  that  Dud 
Moore  did  not  pay  him  any  rent  In  July,  and 
did  not  know  whether  he  paid  the  rent  f<^ 
the  month  of  August  during  which  mouth  the 
raid  was  made  upon  which  this  prosecution 
is  based;  that  he  did  not  know  the  wbere- 
atwuts  of  Dud  Moore  for  the  months  ot 
July,  August,  and  September,  daring  which 
time  the  evidence  shows  the  defendant  was 
a  prisoner  In  the  county  Jail. 

W.  G.  Williamson  testified  that  he  owned 
a  one-half  Interest  in  the  building  known  as 
the  "Stag";  that  under  the  written  lease 
it  was  rented  to  Billy  Miles,  and  after  the 
exidratlon  at  that  lease  he  never  collected 
the  roit.  This  was  all  the  eTi4^nce  in  the 
case. 

We  do  not  fhlnic  the  eTidoKe  Is  snfflcient 
to  show  that  i^lntiff  in  error  did  iuve  pos- 
sescdon  of  the  Uquors  In  question.  He  is 
charged  with  doing  an  act  which  as  a  prison- 
er in  the  county  Jail  at  the  time  he  could  not 
do  except  through  others.  It  ^nwars  that 
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tlw  lntoTiiiatt<m  In  this  case  was  filed  tbe 
dsy  the  raid  was  made,  but  for  some  reason, 
not  apparmt,  tbe  names  of  the  parties  pres* 
ent  when  the  raid  was  made  were  not  tn- 
dorwd  upon  tbe  Information  as  witnesses. 
In  wder  to  make  a  prima  facte  case,  It  was 
necessary  for  the  state  to  show  that  the 
phiintlff  In  error  had  some  Interest  in  the 
itooe  raided,  and  had  knowledge  of  the  fact 
tbat  tbe  Intoxicattng  liquors  seised  had  beea 
placed  there.  Tbe  general  mle  is  that  all 
the  arerments  necessary  to  constitute  the  of- 
fense charged  must  be  proved. 

In  Mater  v.  State.  9  OkL  Cr.  380, 182  Paa 
883.  it  is  said: 

"In  a  prosecution  for  having  possofision  of  in- 
toxicating: liquors  with  intent  to  sell  same,  the 
burden  was  on  the  state  to  prove  thnt  llie  place 
vbere  tbe  liquor  was  found  was  in  dcfcnclaut's 
possrasion  or  under  his  control,  or  that  the  in- 
toikating  liquor  was  bis,  or  that  he  had  pos- 
senion  of  same  either  as  owner  or  emplo;^." 

Because  the  evidence,  as  a  matter  of  law, 
Is  insufficient  to  snstain  tbe  verdict,  the  judg- 
ment is  reversed. 


(U  Okl.  Cr.  GOT) 

WATKINS  V.  STATE.    (No.  A-2658.)* 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
9,  1917.) 

(8vUabu9  iff  fA«  Court.) 
IirroxicATiNa  Liquobs       138  —  Unlawful 

Con  V  EY  A  NCE— 1 NTKNT. 

It  is  unlawful  for  an^  person  to  convey  from 
place  to  place  within  this  state  intoxicating  liq- 
uors which  said  person  has  previou»l;  purchase 
within  this  state,  and  it  is  immaterial  whether 
tbe  persoD  so  purchasing  such  liquor  and  con- 
fnring  the  same  intended  to  use  such  liquor  law- 
fully or  unlawfully.  Intent  la  not  a  material  in- 
pedient  of  the  offense  of  conveying  intoxicating 
uquors. 

[Ed.  Note— For  other  cases;  see  Intoxicating 
Uioors.  Cent  Dig.  I  148.1 

Appeal  from  County  Court;  Oklahoma 
County:  Wm.  H.  Zwick,  Jodge. 

Earl  Watklns  was  convicted  of  unlawfully 
conveying  intoxicating  liquors,  and  be  ap- 
peals. Affirmed. 

Charles  H.  Ruth  and  Geo.  P.  Glaze,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  S.  P. 
Freellng,  Atty.  Gen.,  and  JS.  Mc&llllan,  Asst 
Atty.  Gra.,  for  the  States 

PEm  CURIAM.  There  Is  no  dispute  In  tbe 
testimony  In  this  case.  Tbe  evidence  on  the 
part  of  the  state  is  to  the  effect  that  the  ap- 
pellant was  seen  riding  in  a  Ford  car  from 
tbe  home  of  bis  brother  at  228  East  Fifth 
street.  In  Oklahoma  City,  to  bis  own  resi- 
dence at  820  East  Third  street  When 
be  drove  up  to  the  latter  residence  a  city 
detective  and  a  dty  attorney  in  another 
car  came  up  to  him  and  asked  blm  if  he 
bad  any  wbislty  with  htm.  He  replied 
Uiat  he  did  not,  but  upon  searching  a  half 
idnt  bottle  of  whisky  was  fonod  in  his  hip 
pocket  wrapped  np  in  a  handkerchief.  This 


bottte  was  tmtqwned.  Another  etty  detective 
who  bad  been  sUtioned  at  228  East  Fifth 
street  had  just  before  that  time  seen  the 
appellant  leave  that  place  In  tbe  automobile 
He  came  from  that  direction  at  tbe  time  he 
was  accosted  and  the  whisky  discovered. 
The  appellant  took  the  witness  staifd  in  bis 
own  b^alf  and  testifled  that  be  bad  bought 
this  whisky  some  two  or  three  hours  before 
'  he  was  appr^nded  from  a  negro  porter  at 
the  corner  of  Third  and  Broadway  in  Okla- 
homa City,  and  had  carried  It  with  him  In 
his  pocket  around  over  town  to  various  plac- 
es up  until  tbe  time  of  bis  arrest  Upon  his 
own  statement  he  is  clearly  guilty  of  a  vlo- 
latiim  of  tbe  law. 

It  is  contended  tbat  there  was  error  com- 
mitted by  the  trial  coart  in  pennitting  the 
court  stenographer  to  read  from  his  steno- 
graphic notes  certain  testimony  given  by 
this  defendant  at  another  trial  covering  this 
transaction  which  was  instituted  on  behalf 
of  the  city  of  Oklahoma  City.  Various 
grounds  are  asserted  wby  this  evidence 
should  not  have  been  permitted  to  be  intro- 
duced, but,  In  view  of  the  fact  that  the  de- 
fendant himself  took  the  witness  stand  and 
testified  to  exactly  the  same  state  of  focts 
disclosed  in  the  previous  proceeding.  If  there 
had  been  error  in  Its  introduction,  It  was 
cured  by  his  anbseguent  testimony. 

It  Is  also  contended  tbat  the  court  erred  in 
giving  tbe  following  Instruction: 

"Tou  are  instmcted  that  by  the  term  lawful 

purchase,'  aa  used  in  these  inatructions,  is  meant 
tbe  purchase  of  intoxicating  liquors  from  a  point 
outside  of  the  state  of  Oklahoma  to  be  shipped 
to  a  place  within  the  state  of  Oklahoma,  which 
purchase  would  be  an  interstate  shipment  and 
in  which  erent  the  purchaser  would  have  a  law- 
ful right  to  carry  or  transport  said  intoxicating 
liquors  from  the  office  of  the  commoo  carrier  at 
its  destination,  to  his  home  or  place  of  business." 

In  view  of  tbe  testimony  of  the  defendant 
that  he  got  the  liquor  from  a  bootlegger  In 
Oklahoma  City,  tbe  giving  of  this  Instruc- 
tion was  perhaps  unnecessary  la  this  case 
irrespective  of  the  fact  of  whether  or  not  It 
I  is  a  correct  definition  of  a  lawful  purchase 
under  our  Constitution  and  laws.   This  case 
was  not  defended  upon  the  theory  that  the 
appellant  was  conveying  a  lawful  purchase 
I  of  liquor,  but  upon  the  theory  that,  having 
I  purchased  it  for  his  own  use,  although  un- 
lawfully, he  had  a  right  to  convey  the  same 
from  place  to  place.   8ucli  Is  not  the  law  of 
this  state.   The  testimony  of  the  defendant 
amounts  virtually  to  a  plea  of  guilty,  and  it 
would  be  a  travesty  upon  Justice  to  reverse  a 
,  Judgment  In  tbe  face  of  bis  owa  testimony. 

It  Is  argued  that,  if  the  construction  la  giv- 
en to  the  statutes  that,  before  a  person  will 
be  permlttted  to  convey  intoxicating  liquors 
from  place  to  place  in  this  state,  he  must 
purchase  the  same  outside  of  the  state,  and 
I  have  them  shipped  to  him  by  means  of  Inter- 
'  state  commerce,  one  neighbor  could  not  bor- 
;  row  whisky  from  another  for  medidnal  poz^ 
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poses  and  carry  It  to  Ills  home.  Argnment 
of  that  kind  nsight  appeal  to  the  court  where 
such  a  state  of  facts  existed,  but  this  is  not 
a  case  of  that  kind.  If  a  man  may  pur- 
chase a  half  pint  of  whisky  from  a  bootlegger 
and  carry  It  indlseriminatety  from  place  to 
place  within  this  state,  he  may  purchase  a 
quart,  or  a  gallon,  or  Qve  gallons,  or  any  oth- 
er quantity,  and  carry  It  about  with  him 
orer  the  state.  The  purpose  of  our  prohibi- 
tory liquor  statutes  goes  to  absolutely  destroy 
the  manufacture,  sale,  and  trafficking  in  In- 
toxicating liquors  within  the  boundaries  of 
this  state,  and  Incidental  to  the  destruction 
of  that  traffic  the  Legislature  saw  fit  to  make 
it  a  crime  for  any  person  to  carry  about 
with  him  any  liquor  so  unlawfully  purchas- 
ed. It  is  no  defense  that  he  has  purchased 
such  liquor  for  his  own  use,  and  does  not  in- 
tend to  dispose  of  It.  When  he  purchases 
liquor  in  this  state  he  does  so  at  his  own 
peril,  and  If  he  is  caught  In  the  act  of  convey* 
ing  same  he  is  guilty  of  crime. 
The  judgment  is  affirmed. 


(IS  Okl.  Or.  460) 

PAItEKB  T.  STATB.    (Na  A-2SiU 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 

2,  1917.) 

fSifUabUi  iff  the  Oovrt.) 

BuRQtABT  «S320— IMDICTMEKT— SUTFICISNCT. 

The  informatioD  in  the  case  at  bar  does 
not  stflte  a  public  offense  under  the  doctrine  an- 
nounced by  this  court  In  Sullivan  v.  State  of 
Oklahoma,  7  Okl.  Cr.  307, 123  Pac.  569. 

[Ed.  Note.— For  other  eases,  see  Burglary, 
Cent  Dig.  H  51-54.] 

Appeal   from   District  Court,  Marshall 
County;  George  O.  Cramp,  Judge. 
Hany  Parker  was  convicted  of  burglary, 

and  appeals.  Reversed. 

Rider  &  Hurt,  of  Madili,  for  plalutlfl  In 
error.  B,  McMillan,  Asst.  Atty.  Oen.,  for 
the  State. 

ARMSTRONG,  J.  Tba  plaintiff  In  error. 
Harry  Parker,  was  convicted  In  the  district 
oonrt  of  Marshall  coun^  on  a  charge  of  bur- 
glary, and  his  punishment  fixed  at  Imprison- 
ment In  the  state  penitentiary  for  two  years. 

The  eharglng  part  of  the  Information,  np- 
un  which  the  oonvlctlim  la  based.  Is  as  fol- 
lows: 

"That  •  •  ♦  the  said  defendant  did, 
•  •  •  unlawfully,  willfully,  wrongfully,  fraud- 
ulently, burglariouBly  and  feloniously  break  into 
and  enter  by  breaking  the  seal  upon  and  open- 
ing a  certain  freight  car,  the  same  bring  the 
property  of  the  St.  Louis  &  San  Francisco  Rail- 
road and  In  which  there  was  stored  and  kept 
certain  personal  pro^rty,  with  the  unlawful, 
burjtlarious  and  felonious  intent  then  and  there 
on  the  part  of  him,  the  said  Harry  Parkw,  to 
conuDit  larceny  thectin,  contrary  to  the  form 
of  At  statute  in  such  ease  made  and  provided, 
etc." 


The  suffidency  of  this  Information  was 
raised  by  informal  demurrer  and  by  proper 
motion  in  arrest  of  judgment. 

The  objections  to  this  information  are  dis- 
cussed at  length  in  the  opinion  of  this  court 
in  the  case  of  Sullivan  v.  State,  7  Okl.  Cr. 
307,  123  Pac.  569.  We  deem  it  unnecessarj- 
to  consider  them  again.  County  attorneys 
will  experience  no  difficulty  in  following  the 
doctrine  In  the  Sullivan  Case. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer, with  leave  to  the  county  attorney 
to  file  a  propw  Information. 

(13  Okl.  Cr.  «1) 
CHILDS  V.  STATE.    (No.  A-2e22.) 

(Criminal  Court  of  Appeals  of  OklaluHna.  June 
2,  1817.) 

(SylUthut  by  the  Court.) 

1.  CatuiNAi.  Law  «=3ll71(l)— Aroitunt  w 
Pbosbcutiko  Attobnby— Xbw  Tbial,. 

A  prosecuting  attorney  should  confine  kii 
argument  befoi:e  the  jury  to  a  fair  discussion  ot 
the  issues  in  the  case,  and  improper  remarks  ob- 
jected to  at  the  time  will  be  considered  and  coa- 
stmed  in  reference  to  the  evidence.  If  it  ap- 
pears that  the  improper  argument  may  ban 
determined  the  verdict,  a  new  trial  should  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3127.] 

2.  Cbibinal  Law  «=>1171(1)— Tbial— In- 

PBOPBB  ABGDMEWI^^'EW  TbIAL. 

In  bis  argument  to  the  jury,  the  aaristaot 
county  attorney  said,  "The  county  attorney  cS 
this  county  knew  this  defendant  was  guilty  be- 
fore he  filed  this  information,  or  this  case  ToaM 
never  have  been  brought."  Evidence  considered, 
and  Aeld,  that  such  statement  was  prejudidal 
to  the  substantial  rights  of.  the  defendant,  for 
which  a  new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law.  Cent  Dig.  f  3127.] 

Appeal  from  County  Court,  Logan  Countj* : 
John  D.  Cbappell,  Judge. 

Bud  Childs  was  convicted  of  a  vlolatioa  of 
the  prohibitory  law.  and  aiveala  Reversed. 

John  A.  Remy,  of  Outhrte.  and  James  Hep- 
bum,  of  Henryetta,  for  plaintiff  in  errMr. 
The  Attorney  General  and  R.  McMlUan,  Asst 
Atty.  Qen.,  for  the  State. 

DOTLB,  P.  J.  The  lnformatt(Mi  charged 
that  in  the  county  of  Logan,  on  the  9th  day  of 
October,  1915,  Bud  Oiilds  did  then  and  thoe 
unlawfully  have  in  his  possession  "42  quarts 
of  beer,  l^,^  quarts  of  whisky,  and  1  quart  of 
glu,  with  the  Intent  then  and  there  to  bar- 
ter, sell,  give  away,  and  furnish  said  intoxi- 
cating liquors."  Upon  his  trial  the  Jury  re- 
turned a  verdict  of  guilty,  and  he  was  sen- 
tenced to  pay  a  fine  of  $100  and  be  confined 
for  30  days  In  the  county  JalL  To  reverse 
the  judgment  an  AppeeiX  by  case-made  was 
duly  perfected. 

The  plaintiff  In  error,  a  negro,  with  his 
wife  and  five  or  six  children,  lived  on  a  tarn 
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owned  tty  blm  In  Ous  loatheni  part  ot  Iiogan 
connty. 

The  tesUmony  of  the  ahetlff  and  one  of  his 
deputies  ihowB  that  on  the  dar  alleged  they 
went  to  his  fl&nn,  and  there  in  executing  a 
search  warrant  foond  at  his  home  Intoxicat- 
ing liquors  as  described  In  the  Information. 

Arthur  HcKee  testified  that  he  went  to  the 
defmdant's  place  to  buy  sinne  cows  ot  him, 
could  not  make  a  deal,  and  asked  him  If  he 
had  anything  to  drink,  he  said  he  had  a  w^l 
of  water,  and  witness  said  he  wanted  some- 
thing stronger,  and  the  defendant  said  he 
would  try  to  And  him  something,  and  he  put 
a  bottle  In  his  automobile,  for  whlfdi  be  gave 
him  Witness  was  then  asked  to  tell 

the  Jury  what  was  it  he  bonght  and  paid 
for.   He  answered: 

"I  don't  know  exactly  what  It  waa.  I  lost  it 
before  I  got  bonie.  Wlien  1  went  to  ^t  it  from 
tbe  ba<^  of  the  car,  it  was  gone.  I  don't  know 
whetber  I  lost  It  or  not  It  was  not  in  the  car 
when  I  went  to  get  it.  and  I  did  not  taHte  it. 
I  had  been  driokmg  some  before  I  went  there." 

Sam  Rocker  testified  that  he  went  with 
Arthur  McKee  to  the  defendant's  place;  did 
not  get  any  whisky  or  beer  himself,  but  saw 
McKee  ctMne  from  tbe  bouse  with  a  whisky 
bottle  In  bis  band ;  did  not  see  McKee  with 
a  bottle  prior  to  that  time,  and  did  not  think 
McKee  was  drinking  that  day;  that  he  was 
at  the  defendant's  place  another  time  and 
asked  the  defendant  If  he  had  anything  cold 
to  drink,  and  the  defendant  gave  him  a  cold 
bottle,  for  which  he  paid  20  cents.  The  at- 
torney for  the  state  then  asked  him: 

"Q.  I  will  ask  you  if  he  did  not  say  he  had 
some  cold  beer?  A.  Don't  remember.  Q.  I  will 
ask  you  if  you  didn't  ask  him  if  be  had  some 
cold  beer?  (Objection  by  the  court  ovetmled.) 
A.  Don't  rememi)er  whether  I  axkcd  him  that  or 
not.  Q.  To  refreah  your  recollection  again,  I 
will  aak  you  if.  when  you  were  called  before 
the  county  attorney,  you  said  in  that  examina- 
tion you  testified  that  you  asked  for  a  cold 
hottle  of  beer,  didn't  you?  (The  defendant's  ob- 
jections overruled.  Exception.  No  answer^  Q. 
Tell  the  iuTj  whether  it  was  beer  or  Aot?  A. 
It  tasted  tike  beer." 

Oedl  Barpeter  testified  that  he  was  at  the 
defendant's  place  some  time  loi  the  summnr 
and  bought  two  or  three  cold  bottles  and 
drank  tbasi,  for  which  he  paid  20  centa 
apiece ;  that  he  was  unaUe  to  say  what  tbe 
stuff  was.  The  assistant  county  attorney 
asked  the  following  question: 

"Q.  Tell  the  ^ury  whether  it  was  beer  or  not? 
(Defendant  obpecta  to  the  question.)  By  the 
Court:  Objection  overruled.  He  can  tell  what 
it  was.  (Exception  reserved.)  A.  I  called  for 
a  cold  drink.  Asst.  County  Attorney:  I  know 
that  this  witness  knows  what  he  got  there,  and 
I  want  tbe  court  to  compel  the  witness  to  purge 
himself  of  contempt  of  court.  By  Mr.  Rcmy: 
To  the  statement  of  the  assistant  county  attor- 
ney defendant  objects,  on  the  grpund  that  said 
statement  was  made  for  the  purpose  of  preju- 
dicing the  minds  of  the  jurors  atrainst  the  de- 
^i^ant  By  the  Court:  Objection  overruled. 
(Defendant  excepts.)  By  the  Court:  Gentlemen 
<kC  the  Jury,' no  evidence  of  what  somebody  said 
or  done  is  to  be  considered  by  you  in  the  trial 
<^  this  ease.  Consider  just  what  the  witness 
said;  that  is  what  yon  are  to  consider,  not  the 
remaite  ot  connseL 


Two  or  three  oth»  witnesses  teatlfled  that 
they  bad  bought  smnethlng  that  tasted  like 
beer  at  the  defendant's  place,  but  refused  to 
definitely  fix  the  time. 

As  a  witness  In  bis  own  behalf,  tbe  d^end- 
ant  testified  that  he  Ured  on  his  own  farm 
consisting  of  240  acres ;  that  he  had  the  liq- 
uor in  questlm  for  his  own  personal  use; 
that  he  had  received  four  or  five  shipments  of 
liquor  In  as  many  years  for  his  own  personal 
use,  and  the  liquor  In  question  was  a  part 
of  tme  or  two  shipments  that  he  had  received 
In  the  last  six  months.  He  denied  that  he 
had  ever  sold  any  Intoxicating  liquor  to  any 
person. 

James  Stewart  testified  that  he  lived  on 
the  defendadt's  place,  in  a  separate  house  for 
more  tban  a  year  last  past,  and  never  knew 
of  any  person  going  there  to  buy  liquor  of 
him. 

Will  (Tarter  testified  that  he  had  been 
working  for  the  d^endnnt  for  about  eight 
months  and  nevw  knew  ot  him  selling  or  fur- 
nishing liquor  to  any  one. 

'Fhree  or  former  neighbors  testified 
that  they  had  known  fiie  defendant  for  from 
7  to  15  years.  They  qualified  as  character 
witnesses,  and  testified  that  the  defendanfa 
reputation  for  truth  and  veracity  and  as  to 
being  an  honest  law-abiding  i^tlzen  was  good. 

Two  bankers  and  two  men^ants  of  Guthrie 
testified  that  they  had  known  the  defendant 
for  several  years  and  knew  his  general  rep- 
utntl(m  tar  truth  and  veracity  And  as  being 
an  honest  law-aUding  dttbsen,  and  that  sudi 
reputation  was  good. 

[1,2]  Of  the  variona  errors  assigned,  we 
deem  It  only  necessary  to  consider  those  re- 
lating to  the  charge  of  misconduct  on  the 
part  of  the  assistant  county  attorney.  Tbe 
record  discloses  that  the  assistant  conn^ 
attorney  In  his  argument  to  tbo  Jury  made 
the  following  statemoit:  * 

"Tbe  county  attorney  of  this  coanty  know  this 
defendant  was  guilty  before  be  filed  this  Informa- 
tion, or  this  case  would  never  have  beoi 

brought.** 

To  which  statemmt  the  defendant  objected 
and  ncepted  at  the  time  on  tbe  ground  and 
for  the  reason  that  said  statement  was  preju- 
dicial and  made  for  the  purpose  of  prejudic- 
ing the  minds  of  the  Jury  against  the  de- 
fendant The  court  at  the  time  instructed 
tbe  jury  not  to  consider  anything  outside  the 
record  in  the  case. 

Considering  tbe  tact  that  there  Is  a  direct 
omfilct  in  the  evidence  as  to  the  guilt  of  tbe 
defendant,  we  think  that  tbe  statement  com- 
plained of  could  not  be  otherwise  than  prej- 
udicial to  tbe  defendant 

It  would  seem  from  the  record  that  the 
witnesses  for  the  state  bad  testified  before  a 
court  of  Inquiry  conducted  by  the  county  at- 
torney who  did  not  personally  appear  In  the 
trial  of  the  cause.  The  statement  was,  under 
the  circumstances,  highly  Improper  and  well 
calculated  to  bolster  up  the  unsatisfactory 
testimony  of  the  witnesses  for  the  states  If, 
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M  his  asststant  stated,  the  conntr  attorne;^ 
knew  that  the  defendant  was  guilty,  he 
should  have  been  called  as  a  witness  bo  that 
the  defendant  could  have  the  benefit  of  con- 
frontation and  cross-ezaniinatlon.  A  prose- 
cntlng  attorney  should  confine  his  argument 
before  the  Jury  to  a  fair  dlscasslon  of  the  Is- 
sues In  the  case,  and  Improper  remarks  ob- 
jected to  at  the  time  will  be  considered  and 
cohstrued  in  reference  to  the  evidence.  If  it 
appears  that  the  Improper  ailment  may  have 
determined  the  verdict,  a  new  trial  should  be 
granted.  Watson  v.  State,  7  Okl.  Cr.  590. 124 
Pac.  1101 ;  Mulkey  v.  State,  6  Okl.  Cr.  75, 
113  Pac.  533. 

There  were  other  Improper  statements 
made  by  the  assistant  county  attorney  dur- 
ing the  pnigress  of  the  trial  which  we  think 
tended  to  deprive  the  defendant  of  a  fair  and 
Impni-tlRl  trial  upon  the  law  and  the  evldenoft 
In  the  case. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

ABMSmONO  and  UAT80N,  JJ^  concnr. 


02  Okl.  Cr.  472) 
Ex  parte  IIIGHTOWEIt.   (No.  A-2879.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Juno  6,  1017.) 

fSyllabita  bp  the  Court.) 

1.  HABEAB  CdBPUS  ®=>27— GB0UND8— JraiB- 

Dinro.N  OF  Court  or  Jud**i£. 
The  jiinsdiction  of  a  court  or  judge  to  ren- 
der a  particulur  judgment  or  sentence  by  which 
a  person  is  imprisoned  Is  a  proper  subject  of 
inquiry  on  habewB  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  f  22.1 

2.  Juvenile  Courts— St atdtoby  pROVlstONS. 

Act  of  Mnrch  24.  1000.  to  i-Btablirii  juvenile 
courts  and  to  regulate  the  juriadiction  and  con- 
trol of  delinquent  children,  provides  (sections 
4413.  4414,  Itcv.  iMVfs  llllO)  that  county  courts 
shall  have  jurisdiction  of  all  cuses  coniing  with- 
in the  proviuions  of  the  act,  and  (bat  a  special 
record  ho.>k  sluill  he  kept  by  tlie  court  for  all 
cases  coming  within  the  provisions  of  the  act 
to  be  itnown  as  the  "juvenile  record,"  also  a 
"juvenile  docket,"  and  for  tunvenieuce  the  court 
in  the  control  and  disitositton  of  such  cases 
aholl  be  culled  the  "juveuiie  court." 

3.  Infants  «=»18— LiAniLrrr  fob  Caiira— Jn- 
TExtLE  Court  Act— Juhibdiction  or  Dia- 
TBicT  Coukt. 

I'ndcr  the  provisions  of  this  act  a  child  un- 
der l<i  yeoi-s  of  age  eaonot  be  guilty  of  the  com- 
mission of  a  crime  except  in  cases  wherein  it  is 
shown  and  determined  by  the  juvenile  court  of 
the  county  wherein  the  crime  is  alleKed  to  have 
been  committed  that  such  child  knew  the  wroug- 
fulness  of  bis  acts  at  the  time  they  were  com- 
mitted, and  such  a  determination  is  a  necessary 
prerequisite  to  the  jurisdiction  of  the  district 
court  to  try  a  child  under  the  age  of  16  years 
upon  an  information  charging  a  felony. 
[Ed.  Note.— For  other  cases,  see  Infants,  Cent 

Dig.  s  lai 

4.  Infants  ^=5lfl— Liabiutt  fob  Cbime— Ju- 
VBVTLE  Court  Act.  .    ,  ^ 

This  act  contemplates  an  Investigation  by 
die  jnveoiie  court  of  complaints  against  children 


nnder  16  years  of  age  with  the  Wew  of  determin- 
ing whether  or  not  the  child  committed  tlw 
acts  cliarRed,  and,  if  so.  whether  or  not  be  knew 

the  wrongfulness  thereof  in  a  criminal  senw. 
And  if.  upon  auch  investigation,  the  juvenile 
court  finds  affirmatively,  it  is  then  witbin  its 
discretion  to  hold  said  child  to  be  proceeded  with 
in  the  manner  provided  by  law  in  the  court  hav- 
ing competent  jurisdiction  of  the  offense,  certify- 
inn  to  such  court  both  finding  as  to  probable 
cause,  and  that  the  child  knew  the  wrongful 
ness  of  the  acts  complained  of. 

[Ed.  Note.— For  other  cases,  see  InlSuits,  Cent 
Dig.  S  16.] 

5.  Infants  ^=>1C— Liabh-ttt  fob  CBunxAij 

Act— I-'INDI.NG  OF  JUVENII.K  CoURT — Eftect. 
The  fintling  of  the  juvenile  court  that  the 
child  knew  the  wrongfulneas  of  his  acta,  and 
was  capable  of  committing  the  offense,  and  did 
commit  it,  does  not  relieve  the  state  of  the 
burden  of  proving  npon  the  trial  that  the  child 
knew  the  wron;:fuIness  thereof,  as  provide«l  in 
Penal  Code,  subdivision  2.  |  20U4.  Rev.  L«ws. 
The  only  effect  the  act  In  question  has  on  said 
subdivision  is  to  change  the  word  "foarteen"  to 
"sixteen,"  subsequent  to  the  action  of  the  jo- 
venile  court 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I IG.] 

Habeas  corpus  by  Sarah  Hightower,  mother 
of  Raymond  Hightower,  a  minor,  against  the 
Warden  of  the  State  Prison.  Writ  allowed. 

On  November  28,  1916,  there  was  filed  In 
this  court  a  duly  Terlfied  petition  for  writ 
of  habeas  coipus,  which,  omitting  title  and 
yerificutlon,  reads  as  follows: 

"Your  petitioner,  Sarah  Hightower,  mother 
of  Koymond  Hi^'hton■e^,  a  minor,  represents  and 
states  to  this  honorable  court  that  he  is  re- 
strciined  of  his  lilwrty  and  is  unlawfully  impris- 
oned and  restrained  at  Ornnite,  by  the  warden 
of  the  state  prison  at  said  place.  The  cause  of 
said  restraint  according  to  the  best  knowledge 
and  belief  of  your  petitioner  is:  That  at  toe 
time  of  the  arrest,  trial,  and  conviction  of  said 
llaymoud  Hightower,  on  the  charge  of  the  mur- 
der of  one  Proctor  Green  on  the  23d  day  of 
September,  1912,  be  was  arraigned  before  the 
Hon.  Frank  M.  Bailey,  and  entered  'a  plea  oE 
not  guilty,  as  is  shown  by  the  record  of  the 
district  court  of  Grady  county,  a  copy  of  whith 
la  here  attached  and  is  marked  Exhibit  A  as  a 

part  of  this  petition.   That  on  tbe  day  of 

 ,  your  petitioner,  Raymond  Hightower, 

withont  the  advice  of  a  legal  counsel,  entered  a 
plea  of  guilty,  and  that  on  said  plea  was  sen- 
tcncetl  to  serve  in  the  county  jail  of  Grady  coun- 
ty, Okl.,  until  he  arrived  at  the  age  of  16  years, 
and  that  he  thereafter  be  confined  in  ttie  state 
prison  at  Ornnite  until  he  reaches  the  age  of 
21  years.  That  for  some  reason  unknown  to  pe- 
titioner, said  petitioner,  Raymond  Hightower, 
was  not  kept  in  said  county  jail,  as  is  shown  by 
the  record  of  tbe  district  court,  a  copy  of  whiob 
is  here  attached,  marked  Exhibit  B,  and  is  made 
a  part  of  this  petition.  That  during  the  month 
of  January  said  petitioner  vus  brought  before 
the  district  court  without  advice  of  1^1  counsel 
and  entered  a  plea  of  guilty  to  manslaughter, 
and  on  said  plea  was  sentenced  to  serve  7  years 
at  hard  lahor  in  the  state  penitentiary,  as  la 
shown  by  the  record  of  the  district  court,  a  copy 
of  which  is  here  attach6d,  marked  Exhibit  C 
and  is  made  a  part  of  this  petition.  But  your 
petitioner  alleges  that  said  restraint  is  illegal  and 
unauthorized,  because  at  the  time  of  snid  sentence 
said  petitioner  was  under  the  age  of  14  years, 
as  is  shown  by  affidavits  Nos.  1,  2.  3,  4,  marked 
Exhibit  D  a  part  of  this  petition.  Your  petition- 
er further  alleges  that  said  restraint  is  fllegal 
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for  the  reason  that  tba  district  court  had  no 
Jurisdiction  at  the  time  said  sentence  was  im- 
posed  on  the  said  Rnymond  tlij^htower.  That  if 
«ny  court  bad  Jurisdictioo  it  would  have  been 
the  juvenile  court  of  Grady  county,  as  shown  In 
section  4412  of  the  statute  of  1910  of  the  state 
of  Oklahoma. 

"Wherefore  yonr  petitioner  prays  your  honors 
mhle  court  to  grant  a  writ  of  habeas  corpus,  and 
that  he  be  dischorsed  without  delay  from  such 
unlawful  imprisonment. 

"Sarab  Uigbtower,  Petitioner." 

Omitting  certificates  and  seal  of  the  court 
cleric  that  the  same  are  true  copies,  Exhibits 
A,  B,  and  G  read  as  follows: 

"Exhibit  A. 

"Page  203,  Journal  P. 

"2982.  Piled  Sept  23,  1912.  J.  R.  Callaham, 
Clerk  of  District  Court,  Grady  County,  Okl. 

"State  of  Oklahoma  t.  Raymond  Hightower. 

"Now  at  this  time  comes  into  oncn  court  the 
above-named  defendant  Raymond  Hightower,  in 
cnvtody  of  the  sheriff.  And  plaintiff,  state  uf 
Oklahoma,  heinir  present  by  its  attorney.  John 
H.  Venshle.  and  defendant  bping  present  in  per- 
son, and  brinr  dnly  arraigned  and  information 
read  in  open  court,  aaid  defendant  is  given  '24 
boiira  In  whidi  to  plead.  Said  defendant  ia 
tberenpon  remanricd  to  the  cuntody  of  the  sheriff 
to  await  the  further  action  of  the  court" 

"Exhibit  B. 

"Page  271,  Journal  5. 

•T>l8trict  Court.  15tb  JudiCnl  District,  Grady 
County,  Oklahoma. 

*Vow  at  this  time  comes  into  onpn  court  the 
above-named  defendant  Raymond  H^htower,  in 
cnatoriy  of  the  eberiff.  And  plninriff.  state  of 
Oklahoma,  brine  prpsent  by  its  attorney.  Oacar 
Simpson,  and  defendant  being  present  in  perRon 
and  baring  been  arrnignml  herein  on  a  former 
day  and  bavin?  at  this  time  entered  his  pli^a  of 
not  guilty  herein,  said  defendant  now  withdraws 
his  plea  not  guilty  and  enters  a  plea  of  guilty 
herein.  Whereupon  it  ia  by  the  court  ordered 
that  he  hf^  confined  in  the  county  jail  of  Grady 
cnnnty,  Oklahoma,  nntil  he  arrives  at  the  aee  of 
16,  and  that  be  thereafter  h«  eonfinea  In  the 
atate  prison  at  Granite  until  be  reaches  the  axe 
of  21  years.  Whereupon  said  defendant  is  noti- 
fied of  his  right  of  appeal  h^^rcin  and  ia  remand- 
ed to  Uie  custody  of  the  sheriff.** 

"Exhibit  C. 

•TTie  prisoner,  the  above-named  Raymond 
HUrhtower.  defendant  bring  personally  present 
In  open  court,  and  having  been  leeally  present- 
ed by  Information  for  the  crime  of  murder  and 
arraigned,  and  aaid  defendant  having  entered 
herein  his  plea  of  guilty  t^  manslaugliter,  and 
beini;  asked  by  tfae  court  if  he  had  any  legal 
cause  why  Judgment  and  sentence  should  not  be 
jnwnonnced  against  him,  and  he  eiving  no  good 
reason  in  bar  thereof ; 

"It  is  therefore  considered,  ordered,  adjudged 
and  decreed  by  the  conrt  that  the  said  Raymond 
Bigbtower  be  contined  in  the  state  penitentiary 
lit  McAIester,  in  the  state  of  Oklahoma,  for  tfae 
term  of  7  years  at  hard  labor,  for  said  crime  by 
bira  committed,  said  term  of  sentence  to  brgin 
at  and  from  the  day  of  delivery  to  the  warden, 
and  that  said  defendant  pay  tiie  costs  of  this 
prosecution  taxed  at  $ — ■ — ,  for  which  execution 
la  awarded. 

"It  is  further  ordered,  adjudged  and  decreed 
by  the  court  that  the  sheriff  of  Grady  county, 
state  of  Oklahoma,  transport  said  Raymond 
Hightower  to  the  said  penitentiary  at  McAIester 
in  the  state  of  Oklnhoma.  and  that  the  warden 
of  said  building  do  confine  and  imprison  the 
said  Raymond  Hightower  in  accordance  with 
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this  Judgment  and  that  the  clerk  of  this  court 
do  immediately  certify  under  the  seal  of  the 
court  and  deliver  to  the  sheriff  aforesaid  two 
copies  of  this  judgment,  one  of  said  copies  to 
accompany  the  body  of  said  defendant  to  the 
said  penitrntiary  and  to  be  left  tlierewith  at  said 
penitentiory,  said  copy  to  be  warrant  and  au- 
thority for  the  imprisonment  of  said  defendant 
in  said  penitentiary,  and  the  other  copy  to  be 
the  warrant  and  authority  of  ssld  sheriff  for 
the  transportation  and  imprisonment  of  the  said 
defeodant  as  hereinbefore  provided.  Said  last- 
named  copy  to  be  returned  to  tlie  clerk  of  said 
court  with  the  proceedings  of  said  sheriCf  there- 
under indorsed  tbereon.  And  there  upon  the 
court  notitied  the  defendant  of  his  right  of  ap- 
peal. 

"Done  in  open  court  on  this  11th  day  of  Janu- 
ary, 1913. 

"[Signed]  Vrank  M.  Bailay,  Judge." 

Indorsed : 

"N'o.  146S.  In  IMstrict  Court  Judgment  and 

sentence  on  plea  of  guilty.  The  State  of  Okla- 
homa v.  Raymond  Hightower,  Defendnnt.  Piled 
March  1,  1013.   S.  L.  Newman,  District  Clerk." 

OmltttD^  sltna  and  Jurat  of  each,  the  affi- 
davits attached  are  as  follows: 

"Sarah  Hightower,  of  lawful  age,  being  first 
duly  sworn,  deposes  and  says  as  follows:  1  am 
the  mother  of  Raymond  liigbtower,  who  was 
born  December  28,  18U9,  as  shown  on  the  fam- 
ily record  of  births;  and  that  on  the  23d  day 
of  September.  1912,  the  date  of  the  charge 
against  him  for  the  murder  of  Proctor  Green, 
the  said  Raymond  Hightower'a  age  was  12  years, 
8  months,  and  25  days.  That  on  the  lltb  doy 
of  January,  li)13,  he,  the  auid  Ruyuioud  High- 
tower, wus  sentenced  for  munsliiughtcr  to  the 
state  penitentiary  at  McAIester  for  the  tprm  of 
7  yearn  at  hard  lalior  at  the  ago  of  13  years  and 
13  days." 

"Millie  Hightower,  of  lawful  age.  being  first 
duly  sworn,  deposes  and  says  as  follows:  I  am 
the  grandmother  of  Raymond  HiKhtower.  who 
was  bom  on  the  28th  doy  of  December,  1899,  as 
ehown  on  the  family  recuni  of  births;  and  that 
on  the  23d  day  of  September,  191^  the  date  of 
the  charge  against  him  for  the  murder  of  Proc- 
tor Green,  the  said  Raymond  Hi;;htowcr'a  age 
was  12  years,  8  months,  and  25  days.  That  on 
the  11th  day  of  January,  1913,  Itaym<md  High- 
tower was  sentenced  for  mausluuKhter  to  the 
state  penitentiary  at  McAIester  for  the  term 
of  7  years  at  hard  labor  at  the  age  of  13  years 
and  13  days." 

"Mrs,  Laura  Roberson,  a  white  woman,  of 
lawful  age.  being  first  duly  sworn  deposes  and 
says  as  follows:  I  was,  on  or  about  the  '2'id 
day  of  September,  1912,  in  charge  of  our  gro- 
cery on  the  corner  of  F^rst  and  Miiho  at  Chick- 
asha.  Okl.,  and  witnessed  a  fi^'ht  between  Proc- 
tor Green  and  Raymond  Hightower,  when  seem- 
ingly Raymond  was  whipped  and  ran  to  my 
store,  the  Green  boy  chasing  him  with  an  Iron 
something  like  a  car  pin,  I  pushed  Raymond 
in  and  kept  Proctor  out  Proctor  said  to  Ray- 
mond, 'I'll  get  you  out  after  while,  and  when 
I  get  you  out  I'll  kill  you.'  But  Raymond  stay- 
ed in,  and  after  a  while  Pro<'tor  went  away, 
making  threats.  Raymond  sc-outed  out  of  the 
back  door,  and  I  did  not  see  either  of  them  until 
after  the  shooting.  I  was  subpu^naed  in  the 
case,  and  would  have  made  this  statement  in  the 
court,  but  the  case  was  dismbsed  without  trial." 

A  writ  of  habeas  corpus  Issued,  directed  to 
the  respondent,  Hon.  Boone  Williams,  war- 
den of  the  state  refomiatory  at  Granite,  who 
on  December  7tb,  the  day  it  was  returnable, 
through  Sam  Everett,  as.sistant  warden,  pro- 
duced petitioner  In  court,  and  at  the  same 
time  filed  his  return  thereto.  The  return 
shows  that  the  petitioner  U  held  by  said 
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warden  on  a  commitment  Issued  upon  the 
jodgment  set  forth  In  the  petltlMi.  The  ma- 
terial facts  averred  In  the  petition  are  un- 
disputed therein.  After  hearing  the  evld«ice 
the  decision  of  the  court  was  announced,  by 
the  presiding  Judge,  wherein  the  writ  was  al- 
lowed and  respondent  was  directed  to  deUv- 
er  the  petitioner  Into  the  custody  of  the  sher- 
itt  of  Grady  county,  who  was  directed  to  hold 
htm  In  custody  until  discharged,  or  his  cus- 
tody changed  by  due  course  of  law. 

Robert  I*  Fortune,  of  Chlduiaha,  for  petl- 
tlmer.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
MeMlllan,  Asst.  Atty.  Gen.,  for  zesp(Hident. 

DOTLBk  P.  J.  (after  stating  the  flacts  as 
aboTe).  Conns^  toT  petitioner  contMida  that 
upon  the  record  showing  that  no  preliminary 
complaint  against  him  was  ever  filed  In  the 
county  coart  of  Grady  connty,  and  tbat  no 
iiiTesttgation  was  ever  had  before  said  court 
or  the  Judge  thereof  sttUng  as  a  juTmile 
coort  concerning  the  charge  of  murder  before 
the  filing  of  the  information  In  the  district 
court  of  said  county  ebarglng  the  petitioner 
with  said  crime,  that  said  district  court  was 
without  power  or  iurlsdiction  to  arraign  him 
upon  said  tufbrmatlmi  or  require  him  to 
plead  thereto,  and  was  without  jurisdiction 
to  render  the  Judgment  and  sentence  In  exe- 
cutlon  ot  which  under  the  commitment  Issued 
tberecHi  the  petltlwer  has  ^ce  been  and  la 
now  fa^d  in  custody  by  the  warden  of  the 
state  reformatory.  The  act  ot  HaxtSi  24, 
1909.  creating  Juvenile  courts,  in  part  pro* 
▼Ides  as  ftdlows: 

"The  words  'delinquent  cbild*  shall  include 
any  child  under  the  age  of  sixteen  years  who 
violates  any  law  of  the  United  States^  or  of  this ; 
state,  or  any  city  or  town  ordinance."  Section 
4412,  Rev.  Laws. 

"The  county  courts  of  the  'several  counties  in 
this  state  shall  have  jurisdiction  In  all  cases 
coming  within  the  terms  and  provisiouB  of  this 
article."   Section  4413,  Rev.  I^ews. 

"In  all  counties  a  special  record  book  shall  be 
kept  by  the  court  for  all  cases  cominff  within 
the  provisions  of  this  article,  to  be  known  as  tha 
'Juvenile  record'  and  the  docket  or  calendar  of 
the  court  upon  which  shall  appear  the  case  or 
cases  under  the  provisions  of  this  article,  shall 
be  known  aa  the  'juvenile  docket'  and  for  con- 
venience, the  court  in  the  trial  and  disposition 
of  such  cases,  shall  be  called  the  'juvenile 
court* "   Section  4414,  Rev.  Laws. 

"Every  child  who  shall  have  been  adjudffed 
delinquent,  whether  allowed  to  remain  at  home, 
or  placed  in  a  home,  or  committed  to  an  institu- 
tion, shall  continue  to  be  a  ward  of  the  court 
until  such  child  shall  have  been  discharged  as 
such  ward  by  order  of  court,  or  aball  have  reach- 
ed the  age  of  twenty-one  years,  and  such  court 
mar,  during  the  period  of  wardship,  cause  such 
diild  to  be  returned  to  the  court  for  further  or 
other  proceedings,  including  parole,  or  release 
from  an  institution:  Providod.  however,  that 
notice  of  all  appUcadons  to  the  court  for  such 
parole  or  rdease  shall  be  given  to  the  superin- 
tendent of  Bueh  Institution  at  least  ten  days  be- 
fore the  time  set  for  the  bearing  thereof,  or  the 
coDMnt,  in  writing,  of  anch  superintendent  to 
such  oarole  or  release  sfaall  be  filed.  The  court 
may,  adwever,  in  its  discretion  cause  such  child 
to  be  proceeded  against  in  accordance  with  the 
lawB  that  may  be  in  force  goreming  the  com- 
miaslcw  of  crImaL"  Section  4424,  Rev.  Lawa. 


[Z-S]  In  thecaseof  In  re  Powell,60kL  Cr. 
495,  120  Pac.  i022,  this  act  Is  construed.  Up- 
on the  questi(»i  here  presented  It  was  said 
by  this  court,  speaking  through  Armfltrong,  J.: 

"The  Iiegislature  in  its  wisdom  by  this  law 
says  that  a  child  under  sixteen  years  of  age  can- 
not be  guilty  of  the  commission  of  a  crime,  ex- 
cept in  cases  where  it  is  shown  that  such  child 
knew  the  wrongfulness  of  his  acts  at  the  time 
they  were  committed.  The  acta  committed  by 
such  child,  which  in  an  adult  would  be  a  crime, 
under  this  statute,  constitute  juvenUe  delinquen- 
cy only,  except  in  cases  of  a  serious  character, 
when  the  juvenile  court  is  authorized  by  the  act, 
supra,  in  its  discretion,  to  cause  such  child  to 
be  proceeded  against  in  accordance  with  tlie 
law  that  may  be  In  force  governing  the  commis- 
sion of  crime.   Prior  to  the  enactment  of  the 
law  in  question,  the  statutes  provided:  'All 
persons  are  capable  of  committing  crimes,  except 
those  belonging  to  the  following  dasses :  Fiist. 
Children  under  the  age  of  seven  years.  Second. 
Children  over  the  age  of  seven  years,  but  under 
the  age  of  fourteen  years,  in  the  absence  of 
proof  that  at  the  time  of  committing  the  act  or 
neglect  charged  against  them,  they  knew  iu 
wrongfulness?   Section    2034,    Snyder's  Stmt. 
The  juvenile  court  law  under  consideration,  in 
effect,  provides  that  children  under  the  age  of 
sixteen  are  incapable  of  committing  crime.  But, 
in  order  that  no  great  wrong  should  be  done  to 
society,  the  Legislature  took  the  precaution  to 
provide  that  a  child  brought  before  the  juvenile 
court  on  a  charge  of  delinquency,  sacn  coort 
might,  in  its  discretion,  cause  such  child  to  be 
proceeded  against  in  accordance  with  the  law 
governing  the  commission  of  crime.   (See  but 
clause  in  section  4414,  supra.)  This  provisKm 
contemplates  an  investigation  by  the  juvoiile 
court  of  the  acts  complained  of  with  the  view  of 
determining  whether  or  not  the  child  committed 
them,  and,  If  so,  whether  or  not  he  knew  the 
wrongfulness  thereof  In  a  criminal  senae.  And 
should  the  court  find  affirmatively,  it  is  then 
within  its  discretion,  under  the  law,  to  bold 
such  cbild  to  be  proceeded  with  in  the  manaer 
provided  by  law  in  a  court  having  competent  Jo- 
riadiction  of  the  offense  ccMnmitted,  certifying  to 
such  court  liotb  Its  Qndint;  as  to  probable  cause, 
and  that  the  child  knew  the  wronigfulneBs  there- 
of. The  finding  of  the  juvenile  court,  cr  the 
county  judge  sitting  as  such,  that  tM  child 
knew  the  wrongfulness  of  his  act,  and  waa  caps- 
hie  of  committing  the  offense,  and  did  oMnmit 
it,  does  not  relieve  the  state  of  the  burden  of 

E roving  that  the  child  knew  the  wrongfulness  ot 
is  act  at  the  time  of  the  commission  thereof, 
upon  the  trial  before  a  jury  in  a  court  of  com- 
petent jurisdiction,  as  provided  in  -sabdivirion 
2  of  section  2034,  Synder's  Statutes.  The  effect 
the  juvenile  court  law  under  consideration  has 
on  said  subdivision  is  simply  to  change  the 
word  'fourteen'  to  'sixteen,'  subsequent  to  the 
foregt^ng  proceedings-" 

This  is  not  a  new  proTislai.  By  the  an- 
cient Saxon  law  the  age  of  12  yeftrs  was 
established  for  Ois  age  of  possible  discre- 
tion, wfaoi  first  the  understanding  n^t 
<^?en;  and  from  thence  until  tlie  ofTendw 
was  14,  it  ms  letas  pubertati  proxlma,  in 
which  tiie  child  ml^t  or  mi^t  not  be  gnUty 
of  a  crime,  sficording  to  his  natural  capadty 
or  incapacity.  By  the  c(»nmon  law  as  tt  has 
stood  at  least  eror  since  the  time  of  Edward 
III,  the  capacity  of  committing  a  crime  with- 
in certain  limits  of  age  is  not  so  mndi  meas- 
ured by  years  and  days,  as  by  the  stmgth 
of  the  delinquent's  understanding  and  Judg- 
ment. Bl.  Comm.  23.  In  all  saeb  cases  the 
eridence  of  that  maUoe  wUch  Is  to  supply 
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age  oaght  to  be  strong  and  clear  beyond  all 
donbt  and  contradiction.  4  Bl.  Comm.  24. 
Under  the  provlsli^is  of  this  act,  a  child  un- 
der 16  years  of  age  cannot  be  guilty  of  the 
commission  of  a  crime,  except  In  cases  where 
It  la  shown  and  determined  by  the  Juvenile 
court  of  the  county  wherein  the  crime  is  al- 
leged to  hare  been  committed  that  snch  child 
knew  the  wrongfulness  of  Its  acts  at  the 
time  they  were  committed,  and  such  a  de- 
termination Is  a  necessary  prerequisite  to 
the  Jurisdiction  of  a  district  court  to  try  a 
child  under  the  age  of  16  years  upon  an  In- 
formation charging  a  felony,  and  In  addition 
thereto  that  the  child  so  c^rged  was  by  the 
Jadge  of  said  court  sitting  as  an  examining 
and  committing  magistrate,  held  to  answer 
before  the  district  court.  The  return  in  this 
case  shows  that  no  such  proceedings  were 
had  before  the  Jurenlle  court  of  Grady  coun- 
ty, and  that  no  evidence  was  taken  before 
sadd  court  or  the  Judge  thereof  as  to  the 
petltloner'a  capacity  to  commit  the  crime 
cbarged  in  the  information  whlcAi  was  filed 
in  the  district  court  of  Grady  county  charg- 
ing the  petitioner  with  the  crime  of  murder. 
It  follows  that  the  district  court  of  Grady 
county  was  without  Jurisdiction  of  said  In- 
formation, and  was  without  Jurisdiction  to 
render  the  Judgment  and  sentence  under 
which  the  petitioner  Is  now  held  In  custody. 
It  furthw  oppears  from  the  record  that  tiie 
petitioner  was  convicted  at  the  crime  of 
manslaughter  under  said  lnfomiatif»i  upon 
his  plea  of  snllty ;  that  he  did  not  have  the 
benefit  of  connsel,  and  no  evidence  was  tak- 
en as  to  the  petltlmer's  capacity  to  oominlt 
tbe  crime  charged  in  the  Infwmation,  or  the 
degree  of  said  crime  to  wbldi  he  entered  bis 
plea  of  guilty.  The  chlld'a  plea  of  guilty 
might  be  evidence  tbat  the  petltlonw  cmn- 
mitted  tbe  act  charged,  bnt  was  no  proof  of 
tbe  capad^  of  tbe  petitioner  to  undwstand 
the  wrongfulness  of  the  act  charged  at  the 
time  It  was  committed.  The  presumption 
of  incapacity  can  only  be  rebutted  by  at- 
finnatlve  proof  that  tbe  child  had  capacity 
to  nnderstand  tlie  wrongfulness  of  the  act 
charged  against  blm. 

(1]  By  numerous  decisions  of  this  court  It 
is  held  that  the  Jurisdiction  of  a  court  or 
judge  to  render  a  particular  Judgment  or 
sentence  by  which  a  person  Is  Imprisoned  i& 
a  proper  subject  of  inquiry  on  habeas  corpus, 
and  where  It  Is  shown  by  the  return  that 
the  petitioner  is  detained  by  virtue  of  a  com- 
mitment Issued  upon  a  Judgment  of  a  court 
of  competent  Jnrisdlctdon,  such  showing  Is 
prima  fade  only  of  the  fact,  and  may  be  im- 
peached by  the  record  of  the  case,  for  the 
purpose  of  showing  that  the  court  or  Judge 
was  without  Jurisdiction  or  power  to  render 
the  Judgment  or  Issue  the  commitment,  and 
where  the  record  shows  such  want  of  Juris- 
diction to  render  the  Jiidgmcnt  or  issue  tbe 


commitment,  the  petitioner  under  sudi  show- 
ing is  entitled  to  his  discharge. 

For  the  reasons  stated,  we  are  of  the 
opinion  that  the  Judgment  and  sentence  of 
the  district  court  of  Grady  county  In  this 
case  Is  Illegal  and  void,  and  tbat  the  ezecn- 
ticMa  of  said  Judgment  deprives  tbe  petitioner 
of  his  liberty  without  due  process  of  law. 
It  la  therefore  ordered  that  the  petitioner  be 
discharged  from  Imprisonment  under  said 
Judgment  and  commitment,  and  that  he  be 
remanded  to  the  custody  of  tbe  sheriff  of 
Grady  county  to  abide  tbe  further  action  of 
the  JuTenUe  court  of  said  county. 

ARMSTBOMO  and  33^  concur. 
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SWAN  T.  STATE.    (No.  A-2552.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
16.  1»17.) 

(Byllabut  bjf  iXe  Court.) 

1.  Houicins  ®=9ll2(5)  —  Self-Defensb— -Iif- 

TENT. 

Ad  instruction  given  by  the  court  which 
diarges  the  juiv,  "If  yon  believe  that  tlie  de- 
fendant armed  himself  and  aougbt  the  deceased 
for  tbe  purpose  of  provoking  and  engaging  in  a 
ditllcuity,  and  in  furtherance  of  such  plan  did 
invite  and  provoke  a  difficulty,  and  then  and 
there  shot  and  killed  bis  adversary,  tbe  defend- 
ant cannot  Invoke  the  riebts  of  self-defense,"  la 
fundamentally  wrong.  The  difficulty  must  be 
prepared  for,  sought  and  provoked  for,  the  pur- 
pose of  and  with  the  intent  upon  the  part  of 
accused  to  take  tbe  life  oi  bis  adversary.  It  is 
tberefore  necessary,  for  the  court,  in  submitting 
a  charge  of  this  character,  to  place  the  bunlen  of 
the  instruction  upon  the  mtent  of  the  defendant 
at  the  time. 

[Ed.  Note.— For  other  cases,  see  Homiddc, 
Cent  Dig.  |  140.] 

2.  HOMICIOB  «8=> 309(3)  —  iNSTBrucnoNs— De- 

O  RRFS— E  VI OBNCE. 

When  there  is  no  evidence  whlcb  directly  or 
Indirectly  raises  the  issue  of  negligent  homi- 
cide or  manslnuRhter  in  the  second  degree,  id- 
structions  submitting  the  question  of  guilt  or  in- 
nocence of  this  crime  should  not  be  included 
in  the  cbante  of  the  court  in  submittiDg  the  Is- 
sues to  the  jury.  The  charge  of  the  court  should 
give  the  law  applicable  to  tbe  Issues  raised  by 
the  pleadings  and  the  facts. 

[FA.  Note.— For  other  cases,  see  H<Hnidde, 
Cent  Dig.  f  6S2.] 

Appeal  District  Oonrt,  Stephens 

County ;  Cbam  Jones,  Judge. 

Denny  Swan  was  convicted  of  manslaugh- 
ter In  the  second  degree,  and  ai^iteala.  Re- 
versed. 

Womack  &  Brown,  of  Duncan,  H.  H. 
Brown,  of  Ardmore,  and  A.  K.  Swan,  of 
Tulsa,  for  plaintiff  In  error.  R.  McMillan, 
Asst  Atty.  Gen.,  for  tbe  State. 

ARMSTRONG,  J.  The  plaintiff  in  error. 
Denny  Swan,  was  tried  In  the  district  court 
of  Stephens  county  on  a  dmrge  of  murder 
and  convicted  of  manslaughter  In  the  second 
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degree.  His  ptinlsbmeDt  was  fixed  st  two 
years  In  the  state  penlteottary.  To  reverse 
this  Judgment  an  appeal  was  duly  brousbt 
to  this  court. 

The  evidence  discloses  the  fact  that  Denny 
Swan,  the  plaintiff  In  error,  and  Bill  Hodge, 
the  deceased,  were  farmers  and  were  engaged 
In  the  stock  business  In  a  small  way ;  they 
llTed  In  the  sams  neighborhood  near  Ara,  In 
Stephens  county;  they  bad  been  friends  for 
some  years;  that  a  few  weeks  before  the 
bomldde  Ul  feeling  had.  grown  up  between 
them.  They  lived  on  adjoining  farms  and 
each  had  complained  against  the  other  on 
account  of  depredations  stock  had  couimltted 
against  thetr  growli^  crops.  Other  matters 
also  entered  into  the  estrangement. 

State's  witness  O.  L.  Turner  was  a  farmer 
and  stockman,  who  lived  In  the  same  com- 
munity. He  had  rented  a  pasture  from 
Swan.  On  the  day  of  the  homicide  Hodge 
drove  a  number  of  cattle  out  of  bis  field  on  to 
land  of  Swan  and  met  Turnar,  who  told  blm 
tbe  cattle  did  not  belong  there.  Swan  came 
up  and  spoke  Co  witness,  and  after  a  short 
oooTersaticai,  turned  to  the  deceased,  Hodge, 
and  said,  "What  the  hell  are  you  doln;; 
throwing  those  cattle  over  here  on .  me?" 
Hodge  replied  that  he  thought  they  belonged 
to  blm.  Swan  made  a  sharp  reply,  which 
was  not  understood  by  the  witness.  Hodge 
answered  by  saying  that  Swan's  cow  had 
been  depredating  on  him.  Swan  replied  that 
he  had  yoked  her,  and  deceased  replied,  "You 
did,  but  you  were  a  long  time  about  it."  A 
few  words  more  were  passed  between  the 
two,  and  Swan  said,  "You  God  damned  fel- 
lows have  been  punching  me  around  a  long 
time."  Hodge  replied,  "What  the  hell  have 
we  been  punching  yon  about?"  Swan  said, 
"You  accused  me  of  horse  stealing  and  a 
little  of  everything."  Hodge  replied,  "You 
damn  sure  did  steal  a  horse."  Swan  said, 
"I  did  not  steal  any  horse."  Hodge  said  that 
he  did  and  he  knew  IL  Swan  said  they  had 
been  trying  to  give  him  dirt  a  long  time,  but 
could  not  find  anything  to  give  him  dirt 
about  Hodge  said,  "You  have  been  gambling 
here  a  long  time."  Swan  snld,  "Yes,  by  God. 
you  hare  too,"  and  Hodge  said  Something 
about  turning  him  In  for  It,  and  Swan  said, 
"You  would  have  to  turn  state's  evidence  If 
you  did."  Swan  then  complained  that 
Hodge's  hogs  had  been  bothering  him. 
Hodge  said  that  his  hogs  had  not  been  over 
there;  that  those  were  his-  neighbors'  bogs. 
Swan  said  Hodge  was  a  damned  liar.  They 
were  about  ten  feet  apart  at  the  time.  When 
Swan  called  Hodge  a  damned  liar,  Hodge  did 
not  say  anything,  but  reached  back  as  If  to 
draw  a  gun.  Witness  saw  tlie  handle  of  tbe 
same  plainly.  It  waa  a  black  handle  He 
put  bis  band  on  It.  Swan  leaned  over  and 
said,  "What  are  yon  going  to  do?"  an^  step- 
ped back  and  shot  Wbcai  tbe  diot  was  flred 
Hodge's  borse  tnmed  around,  as  did  the 
horse  of  tbe  witness.  Both  seemed  to  be  on 


horseback.  When  witness  looked  anmnd 
Hodge  was  falling  off  his  horse.  Swan  waa 
standing  about  where  he  was  when  he  shot. 
Pour  or  five  shots  were  fired  rapidly,  so  rap- 
idly that  the  witness  could  not  Indicate  how 
fast.  He  said  he  did  not  believe  he  could 
clap  his  hands  as  fast  as  the  shots  were 
fired-  He  rode  up  where  Hodge  had  fallen 
and  asked  if  he  was  hurt,  but  received  no  an- 
swer. About  the  time  Hodge  fell  from  bis 
horse,  Swan  said,  "Now  try  to  make  another 
gun  play,  0<kl  damn  you."  Witness  told 
Swan  he  was  going  to  get  Btome  one  there, 
and  be  told  blm  to  get  whom  be  pleased. 

Witness  Stewart  testified  that  he  lived  in 
tbe  neighborhood  and  that  he  went  to  the 
scene  of  tbe  bonilctde  and  examined  tbe  body 
for  wounds ;  that  there  were  five  wounds,  one 
shot  through  the  arm  Into  tbe  body  and  two 
through  the  body;  that  he  found  a  pistol  five 
steps  east  of  where  the  body  lay;  that  It  was 
a  SS^liber  Colt  with  a  black  handle  lying 
on  the  ground  with  the  right  side  op  and 
cocked;  that  there  was  mud  between  the 
hammer  and  where  the  hammer  goes  In  to 
shoot,  and  some  mud  on  the  handle;  that  it 
did  not  look  like  any  one  had  bothered  it; 
that  It  was  lying  Just  like  It  fell;  that  the 
ground  was  ^tt  and  It  had  been  raining; 
tliat  he  saw  no  tracks  around  the  scene  of 
the  killing  and  saw  no  imprints  of  shoes  or 
boots, 

Sam  Sherrell  testltled  for  the  state: 

That  he  was  working  about  100  steps  from 
where  the  homicide  occurred ;  that  he  saw  de- 
ceased and  Turner  there  on  horseback:  that  he 
did  not  see  Swan  until  after  the  sfaootios,  and 
when  the  shootiag  took  place,  he  ran  up  there 
RDd  went  up  within  30  steps  of  them,  turned 
around  the  comer  of  the  fence,  and  went  to  the 
house,  that  he  was  afoot  and  running;  that  he 
saw  the  deceased  fall  from  tbe  horse.  "Q.  De- 
scribe to  the  jury  how  he  fell?  A.  I  will  de- 
scribe it  just  like  I  seen  It.  When  tbe  shooting 
was  over  I  didn't  know  for  a  minute  whether 
anybody  was  shot  or  not  because  Hodge  never 
fell  off  of  bis  horse  until  tbe  horse  had  taken  a 
few  steps  down  tbe  fence.  His  borse  turned 
and  started  off  in  a  walk.  He  dropped  his 
bridle  reins  that  way.  He  went  a  little  bit 
forward,  his  foot  came  out  of  the  stirrup,  bis 
hand  came  back  this  way.  and  he  went  off  back- 
ward. I  saw  the  body  when  I  got  some  closer 
to  where  it  was.  Hia  head  was  risht  due  east: 
he  was  on  his  side;  his  face  turned  north.  I 
never  went  out  there,  never  heard  Turner  say 
anything.  When  I  first  seen  Swan  be  was 
standing  there.  Q.  Did  you  henr  him  saw  any- 
thing else?  A.  Yes.  sir.  Q.  What  was  it?  A. 
Well,  sir,  I  seen  Denny  Swan,  if  he  is  the  man 
that  killed  Will  Hodge,  tbe  man  that  shut  Will 
Hodge  off  of  his  horse,  deliberately  walk  up  to 
him,  tako  bis  band  here,  and  folded  hia  coat 
back,  or  held  the  scabbanl  In  ita  place  and  taken 
something  off  of  him,  and  turned  to  Turner  and 
said,  'Why  the  hell  don't  you  go  on?'  Turner 
jerked  hia  horse  and  kicked  him,  and  turned  bis 
horse  southeast.  Denny  walked  and  throwcd 
Uiat  pistol  down  there,  and  says,  '£>amo  you, 
take  that'  Gentlemen,  that  is  the  truth.  Mean- 
time Turner  turned  right  around  up  the  fence  u(> 
to  the  horee,  up  to  the  gate.  Turner  rode  out 
on  tbe  west  side  of  the  body,  Denny  holloed  to 
blm,  'Is  be  dead?  Turner  said.  'I  think  he  Is.* 
Denny  says.  That  Is  all  rigl^  if  ha  is  dead.' 
Mrs.  Swan  was  at  her  motber'a,'* 
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On  cross-examination  tbe  witness  tesUfled 
that  the  defendant  never  bad  said  anythtng 
to  blm  about  Hodge;  that  be  bad  never 
threatened  him  in  any  way  or  said  anything 
almnt  the  matter;  that  he  did  not  see  him 
to  talk  with  him  until  after  the  examining 
trial:  that  he  was  in  Jail  and  he  could  not 
see  him.  He  admitted  that  he  told  a  differ- 
ent story  at  the  examining  trial  and  identi- 
fied the  statement  that  be  gave  the  county 
attorney  before  the  examining  trial,  which  is 
aa  follows: 

"I  saw  some  men  talking  about  300  yards 
away,  but  could  bear  ootbiog,  hciinl  shots,  saw 
Hodge  fall  ofF  borse,  snw  guQ  go  buck  frr)in  his 
rijrht  hamf.  Flavioiis  lloclge  forbnde  me  comint; 
op  there  ;  worketl  for  Swnn's  father.  Penny  tel- 
ephoned have  tliuncr  ready  for  blm  and  another 
man.  about  dinner  that  day." 

Tbe  substance  of  this  witness'  testimony  at 
ttie  exAminlng  trial  Is  as  follows: 

•'I  WHS  workine  in  a  clearing  200  steps  away 
from  where  the  killing  occurred.  I  only  8nw  two 
men  on  hornes  imtil  tbe  shooting  was  over.  1 
heanl  the  shnntinji;.  I  saw.  Hoiipe  fnll  off  bis 
hon>e.  He  fell  back  over  his  horse's  hips.  The 
bor!«e  turned  this  way,  and  he  fell  that  way. 
I  went  to  the  houne  as  quifk  aa  I  could.  I 
found  Swan  nt  tbe  bouse.  'When  I  eot  there 
I  found  Penny  telephoning.   I  snid,  'Whore  are 

Kn  gninr?'  lie  said.  'I  am  going  to  Duncan.* 
d  not  talk  to  Swan's  folks  that  day,  but  did 
tbat  niicht.  I  watt  terribly  excited.  I  saw  what 
I  took  to  be  a  pistol  fall  to  the  ground.  I  did 
not  go  to  tbe  body ;  I  went  along  the  road  close 
by  a  little  while  before  it  was  taken  up,  and 
saw  his  face  turned  to  the  north,  his  bead  was 
pointed  to  the  east,  and  saw  out  east  of  bis 
head  what  T  took  to  be  a  gun." 

On  redirect  examination  be  said: 
"I  was  200  steps  away  from  the  killing.  I 
went  up  tolerably  close  to  the  body.  Aa  I  went 
op  to  the  house.  Turner  rode  out  there  from 
tbe  gate,  and  I  asked  him  what  it  was.  1  got 
in  about  40  steps  of  tbe  body.  Turner  bad  rode 
out  on  tlie  west  idde  of  it.  Q.  Are  you  going 
to  swear  that  yon  saw  a  gnn  in  tbat  man's  band? 
A.  Ye^  sir." 

A  other  witnesses  testified  to  matters 
of  minor  importance^ 

At  the  close  of  the  state's  testimony  a  de- 
murrer to  the  evidence  was  Interposed  and 
a  motion  to  advise  the  jury  to  render  a  ver- 
dict of  not  guilty  was  filed.  Both  were  over- 
mled  and  exceptions  saved. 

A  number  of  witnesses  testified  in  behalf 
4tf  tbe  defendant  to  fbcts  tending  to  establish 
111  feeling  between  plaintiff  in  error  and  the 
deceased,  the  condition  of  tbe  ground  at  the 
scene  of  tbe  homicide,  and  tbe  wounds  on  the 
body  of  the  deceased,  ^'here  was  practically 
DO  conflict  in  this  respect 

Tbe  plaintiff  in  error  testified  for  himself: 
Tbat  be  was  35  years  old;  that  be  had  lived  in 
tbe  community  12  or  13  years  on  a  farm  there; 
tbat  on  the  day  of  the  homicide  he  saw  Turner 
ridlns  in  th«  pasture  about  100  yards  away 
from  his  bouse,  talking  to  some  one;  that  when 
he  got  oat  in  the  yard  be  saw  it  was  Hodge  with 
blm :  that  he  went  out  to  where  tbey  were  and 
spoke  to  them;  that  after  some  conversation 
be  asked  Hodge  if  the  cattle  bad  been  breaking 
in  on  him.  and  be  said  they  bad,  and  witness 
asked  Mm  what  be  was  going  to  do  witb  them, 
and  he  said  be  brought  tbem  up  to  throw  thm 
in,  and  witnsss  aaked  Um  what  be  was  g^ng  to 
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throw  them  In  there  for  and  be  said  "that  there 
was  no  son  of  a  bitch's  cattle  going  to  eat  up  his 
crop,  and  I  told  him  that  my  cattle  had  not  both- 
ered him,  and  be  said  I  had  a  cow  tbat  had 
been  breaking  in  on  him,  and  I  told  him,  'Yes; 
but  I  had  yoked  her,'  and  he  said,  'You  did,  but 
you  have  been  a  long  time  about  it.'  and  there 
was  something  said  about  the  cattle  belonging 
in  there,  and  I  said,  'You  fellows  have  been 
pnnchins  me  around  a  long  timei,'  and  he  said. 
'What  for?  and  I  said,  Hlou  accused  me  of 
stealing  a  horse,'  and  be  said,  'Yes:  we  did  ac- 
cu.se  you  of  it,  and  you  stole  it,  and  you  know 
it,*  and  something  was  said  about  gambling  and 
I  told  him  he  was  threatening  to  have  me  arrest- 
ed for  gambling,  and  be  said,  'Yes;  you  have 
been  gambling  a  long  time,  but  you  are  gnine  to 
get  tiie  worst  of  it  this  time,'  and  I  told  him 
that  if  he  turned  me  in  he  would  have  to  turn 
6tate*s  evidence,  that  I  bad  never  ganvbled  tbat 
he  knew  of  unless  be  was  with  me  at  the  time, 
and  I  told  him  that  these  cattle  he  claimetl 
liad  been  breaking  in  on  him  were  Turner's  and 
Humphrey's,  that  I  bad  sold  my  stalk  field  to 
them,  and  I  didn't  want  their  cattle  herd- 
lawed.  and  he  said,  'I  don't  want  to  herd-law 
Turner's  and  Humphrey's  cattle;  your  cattle 
are  the  cattle  I  am  after,'  and  I  snid,  'If  that  is 
tbe  case,  it  doesn't  make  any  diiTcrence,  t>e- 
canse  this  cow  I  put  the  yoke  on  belongs  to 
Turner,  and  I  only  had  control  of  her,'  and  he 
said.  *If  that  ia  the  fact,  you  lied  to  me.'  Then 
I  told  him  his  hogs  had  been  over  there,  they 
bad  been  In  tbe  yard,  and  on  tbe  porch,  and 
one  of  them  bad  overturned  a  dinm  setting  on 
the  Rflllery,  and  broke  It,  and  he  said  they  were 
not  his  hogs  and  I  called  him  a  damned  liar. 
Q.  What  did  he  do?   A.  He  was  sitting  in  this 

Cition,  he  was  facing  me,  and  he  was  on  bis 
■e,  and  as  I  called  him  a  damned  Uar  be 
reached  bis  hand  back  this  way,  and  at  tbe 
same  time  he  reached  his  hand  bacl^  I  leaned 
around  like  this,  I  bad  my  bands  up  like  this, 
and  r  loaned  around  tbat  way  and  seen  the  gun 
he  had  hold  of,  and  I  stepped  back  this  way. 
grabbed  my  gun,  and  shot  him.  Before  I  shot 
bim  I  asked  him  what  he  was  going  to  do.  He 
made  no  reply.  When  I  fired  it  throwed  me 
in  a  position  I  would  be  witb  this  gentleman 
here,  maytw  a  little  further,  and  as  1  shot  my 
gun  I  did  not  realize  the  time  it  was  taking, 
and  when  my  gun  was  empty  his  horse  bad  jump- 
ed to  tbe  fence  and  had  whirled  west,  and  as 
be  run  down  tbe  fence  Hodge  came  back  over 
his  horse  and  fell  over  bis  right  hip  to  the  (rpound. 
Q.  Why  did  you  shoot  Hodge?  A.  Because 
when  be  reached  for  bis  gun  I  felt  that  my  life 
was  in  danger,  and  I  did  it  to  protect  mysell 
Yes;  I  saw  his  gun,  the  handle  of  it  when  he 
laid  his  band  on  it  T  had  seen  bim  with  a  gun 
on  divers  occasions  before  tbat,  and  knew  that 
he  was  in  the  habit  of  carrying  one.  Oeorge 
Rennie  had  told  me  of  tbe  threat  Hodge  had 
made  about  unloading  his  official  gun  in  me  be- 
fore that.  That  was  about  Thanksgiving  Day, 
tbe  latter  part  of  November.  I  could  not  say 
how  long  it  took  me  to  shoot  my  gun  empty; 
a  man  might  count  two  or  three.  Q.  Do  you 
know  what  Hodge  was  doing  when  you  went  to 
get  your  gnn?  A.  He  had  bis  band  on  it  trying 
to  pull  it  out.  I  thought  he  was  going  to  kiU 
me.  I  bad  my  gun  in  my  tight  pants  pocket.  I 
was  In  my  shirt  sleeves.  Q.  In  that  conversa* 
tlon  down  there  before  the  shooting  did  Hodge 
curse  you  any?  A.  He  called  me  a  horse  thief, 
and  8  liar,  and  intimated  that  I  was  a  son  of  a 
bitch.  When  tbe  shooting  was  over  I  turned  and 
walked  back  to  the  bouse.  In  the  meantime 
Tomer  rode  around  the  comer  of  the  fence  and 
up  to  the  gate,  and  I  cut  across  and  went  up 
to  where  be  and  Hodge  were.  I  had  a  conver- 
sation with  Turner,  I  says,  'Shorty,  what  would 
you  have  done  If  It  bad  been  your*  and  be  said. 
*I  would  not  want  anybody  diooting  at  me. 
I  did  not  pick  the  pistol  up  nor  make  a  state- 
ment that  I  did,  nor  tbat  it  was  cocked.  X  saw 
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the  pistol.  I  noticed  that  tlie  pistol  was  cocked. 
I  did  not  go  to  Hodge's  body  nor  disturb  it  in 
any  way  nor  take  anytbinf;  out  of  his  pookcta. 
Q.  What  else  did  you  tell  Tamer,  if  anytbiog, 
when  you  got  back  to  the  honse?  A.  I  tcud  him 
to  go  and  notify  Hodge'a  folks,  and  told  him  haw 
to  go." 

Witness  further  said  that  he  knew  where 
the  thicket  was  that  Sam  Sberrell  was  work- 
Ing  at ;  that  It  was  sonth  of  where  the  killing 
occurred,  across  a  10-acre  block  of  land,  220 
yards,  and  about  40  yards  further  sonth; 
that  he  never  made  the  remark  to  Turner 
about  going  on  that  Sberrell  testified  to,  or 
anything  like  It;  that  he  had  never  done 
anything  to  Sberrell  to  Intimldftte  blm,  never 
talked  to  him  about  his  testimony  in  the  case, 
did  not  see  blm  after  the  shooting,  until  aft- 
er he  testified  at  the  examining  trial ;  that 
he  was  in  ]aU  from  the  time  he  gave  up  for 
14  days. 

On  cross-examination  witness  testified  in 
snbstance : 

"Hodge  and  I  never  bad  any  trouble  until 
about  SO  days  before  the  killing.  Tbat  came 
up  when  he  thought  I  bad  hired  big  band  away 
from  him.  He  sent  for  me,  and  I  went  dowfi  to 
bi8  bouse.  He  said  be  wanted  to  tell  me  tbat 
he  bad  it  in  for  me  and  was  going  to  punch  me. 
After  that  we  bad  a  talk  about  a  borse  collar, 
and  be  said,  'The  less  you  come  about  bere,  tbe 
better  it  will  be  for  you.'  I  said.  'AU  right,'  and 
told  him  to  stay  off  of  my  place." 

niere  was  also  [ffoof  of  violent  threats 
baving  been  made  by  tbe  deceased  against 
the  plaintiff  In  error.  The  state  offered  in 
rebuttal  evidence  that  the  platnttff  in  er- 
ror had  also  made  hostile  statements  against 
deceased. 

[1]  Tbe  first  assignment  of  error  we  sball 
consider  fi  based  upon  the  contention  that 
Che  court  erred  in  giving  Instruction  No.  15, 
which  instmcttoQ  Is  as  follows : 

"Tou  are  further  luatructed,  gentlemen  of  tbe 
jury,  actual  or  positive  danger  is  not  indifipenaa- 
ole  to  justify  self-defense.  The  law  considers 
tbat  men  threatened  with  danger  are  obliged  to 
Judge  from  appearances  and  determine  therefrom 
the  exact  condition  surroutidiDg  tbem,  and  if  in 
sucb  case,  judging  from  the  standpoint  of  the 
defendant,  a  person  acta  from  an  honest  con- 
viction induced  by  reasonable  evidence,  he  will 
not  be  held  criminally  for  a  mistake  as  to  the 
actual  dangOT. 

"However,  you  are  further  instructed,  gentle- 
men of  tbe  jury,  tbat  the  right  of  sdf-defcase 
is  defensive,  and  not  offensive,  and  no  man  mny 
by  this  lawless  act  create  a  necessity  for  acting 
in  self-defenae,  and  thereupon  assault  and  kill 
his  adversary,  and  then  invoke  tbe  right  of  self- 
defense. 

"And  therefore  gentlemen  of  tbe  jury,  if  from 
the  evidence  in  this  case  you  should  t>dieve  that 
this  defendant  armed  bimself  and  sought  the  de- 
ceaned  for  the  purpose  of  provoking  and  en- 
gaging ia  a  difficulty,  and  in  furtherance  of  such 
plan  did  invite  and  provoke  a  difficulty,  and  then 
and  there  shot  and  killed  his  adversary,  the  de- 
fendant cannot  invoke  the  rights  ot  self-defense." 

It  Is  argoed  that  there  is  no  testimony 
tendisig  either  directly  or  from  clrctunstances 
to  show  tbat  the  defeudnot  armed  himself 
for  tbe  occasion  and  sought  tbe  deceased  for 
any  purpose,  much  less  to  enter  a  quarrel 
with  blm  and  kill  him,  and  that  for  tliis  rea- 
son tbe  inatructlw  sboold  not  have  been  giv- 


en ;  Oiat  the  insbuctlcHi  Is  so  worded  u  to 
be  a^nmentative  and  unfair. 

Without  discussing  these  features,  ttals  In- 
structitm  is  fondamentally  wrtxig.  In  tliat  tbe 
latter  paragraidk,  wbldi  Is  tbe  gist  of  the 
same,  makes  no  mention  ot  tbe  intent  with 
which  the  difficulty  must  be  provoked,  and 
we  find  no  place  in  tbe  instrucdons  where 
this  defect  is  cured.  Hie  InstrucUon  says: 

"If  you  twlieve  that  this  defendaot  armed  him- 
self and  aougbt  tbe  deceased  for  the  purpose  of 
provoking  and  engaging  in  a  difficulty,  and  in 
furtherance  of  such  plan  did  invite  and  provoke 
a  difficulty,  and  then  end  there  sliot  and  killed 
his  adversary,  the  defendant  cannot  invoke  the 
right  of  self-defense." 

This  is  not  the  law.  Tbe  dlfficnlly  mnst 
be  pr^ared,  sought,  and  provoked  for  the 
purpose  and  with  tbe  Intent  npou  tbe  part  of 
the  accused  to  take  the  life  of  tb»  deceased. 

In  TumbuU  t.  State,  8  OkL  Cr.  4S9;  465. 
128  Pac.  T43,  746.  we  said: 

"When,  in  the  trial  of  a  person  charged  with 
murder,  it  becomes  necessary  for  tbe  tnal  court 
to  instruct  the  Jury  on  tbe  doctrine  of  eeekinf 
or  provoking  the  difficulty,  and  the  proof  dis- 
closes tbat  the  accused  did  any  act  or  thhv 
which  he  had  a  right  to  do,  which  could  be 
reasonably  eonstroed  by  the  jury  to  come  with- 
in the  general  terms  of  tbe  court's  charge,  it 
is  necessary  for  the  court  to  tell  the  jury  what 
acts  under  the  law  would  be  Justifiable,  and 
discriminate  as  to  acts  unlawful  and  which 
would  deprive  him  of  the  ri^ht  of  self-defense, 
leaving  to  tbe  jury  to  determine  whether  or  not, 
under  tihe  facts  and  the  law.  the  acts  loomplain- 
ed  of]  were  lawful  or  othenHse." 

In  tbp  same  opinion  we  quoted  from  tbe 
Tennessee  case  of  Foutch  v.  State,  95  Tenn. 
711,  34  S.  W.  423,  45  L.  R,  A.  «87.  We  can- 
not improve  upon  tbe  clear  enunciatloo  of 
the  court  lu  the  Foutch  Case,  and  therefore 
quote  fully  and  adopt  the  following  there- 
from: 

"In  order  to  make  a  man  guilty  of  murder, 
who  is  the  'aggressor'  or  in  'fault,*  or  who 
'provokes  a  difficulty'  In  which  his  adversary 
is  killed,  be  must  have  provoked  it  with  tbe  in- 
tent to  kill  bis  adversary,  or  do  him  great  bodily 
harm,  or  to  afford  him  a  pretext  for  wreaking 
bis  malice  upon  his  adversary.  •••  In  or- 
der to  deny  to  such  party  tbe  right  to  rely  on 
tbe  plea  of  self-defense,  it  must  appear  that  be 
was  the  'aggressor'  or  'in  fault'  or  'provoked  tbe 
difficulty'  in  such  way  and  with  such  intent  as 
tbe  law  contemplates  in  tbe  use  of  these  terms. 
It  is  not  every  'aggression*  which  produces  a  dif- 
ficulty tbat  is  an  unlawful  one  within  the  mean- 
ing of  ibis  phrase,  nor  is  it  every  'fault'  which 
a  man  might  commit  that  precludes  bim  from 
defending  bimself  when  violently  assaulted  or 
menaced,  nor  is  it  every  'provocation  of  a  diffi- 
culty' which  robs  him  of  the  ru[ht  of  self-defenae. 
Cases  already  cited  and  hereinafter  cited  illus- 
trate tbe  true  meaning  and  show  the  sense  in 
which  these  words  must  be  understood.  They 
are  really  intended  to  Imply  tbe  same  thing,  and 
what  they  do  mean  may  be  best  indicated  by 
suggestion  of  some  things  tbe^  do  not  mean,  tak- 
ing them  up  separately.  First,  as  to  Che  'ag- 
gressor*: It  is  not  intended  tbat  every  one  dull 
be  held  in  law  to  be  an  'aggressor'  who  sajs 
s<Hnething  provoking  to  another  which  does  cause 
a  difficulty,  for  oftentimes  such  an  *MgressioQ' 
is  a  just  one,  and  sometimes  a  necessary  cue; 
but,  even  when  it  is  neither  just  nor  uecessary, 
tbe  use  of  opprobrious  language  to  another  is 
not  for  this  reason  alone  an  'aggressioa.*  in  the 
sense  of  tbe  law,  for  no  mere  wordst  howerer  op- 
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probrioufl,  will  justify  an  assault,  or  the  overt 
men.ice  of  an  assault;  and  hence,  if  one  only 
ases  Buch  wordg,  and  ia  assaulted  or  so  menac- 
ed, be  mer  defend  himself ;  and  the  same  thine 
is  true  of  one  in  fault.*  He  might  be  in  aach 
and  other  anpposable  'faalt,'  and  yet  not  be  de- 
prived of  a  like  riprht  of  self-defenae ;  as,  though 
one  has  threatened  or  abused  him,  he  cannot 
iro  to  him  and  assault  him  for  it.  So,  when  he 
use*  to  another  opprobrious  words,  that  other 
cannot  assault  him  or  mcnaee  tiim  by  overt  act 
of  violence,  and  deny  him  the  riRlit  of  fiefense. 
As  to  'provoking  a  difficulty';  It  is  not  every 
provocation,  just  op  unjust,  which  he  may  olTer 
that  will  justify  an  ai^sault  upon  him,  or  the 
menace  of  one  from  which  he  cannot  defend  him- 
self;  and  to  thia  also  the  limitations  as  to  mere 
words  used  apply.  After  all  the  'aggression,'  the 
'fault,'  or  the  'provocation'  depends  upon  its 
character  and  its  intent.  If  it  is  an  assault,  or 
the  menace  of  one  by  an  overt  act,  or  the  prov' 
ocation  of  a  difficulty  with  intent  to  inflict  death 
or  great  bodily  harm  in  the  event  It  ia  resisted, 
made  of  malice  to  bring  about  that  result  and 
enable  the  provoking  party  to  wreak  his  ven- 
geance upon  the  assailant,  that  Is  an  'aggres- 
sioD'  or  'faulf  and  a  'provoking  of  a  difficulty' 
within  the  legal  sense  and  meaning  of  the 
terms.  If  the  'combat  is  provoked,'  or  'tho  oc- 
casion to  kill  is  produced,'  in  the  language  of  the 
cbante,  on  this  account,  witb  this  intent,  and 
for  this  purpose,  defendant  cannot  rely  upon  the 
plea  of  self-defNise;  otherwise  he  can.  •  •  *  " 

See  Aldrlge  t.  State,  69  Miss.  250;  Cart- 
Wrtgbt  T.  State,  14  Tex.  App.  4S6;  State  r. 
Perigo,  70  Iowa,  G57,  28  N.  W.  452  ;  Cotton  v. 
State,  81  Miss.  504;  Hasb  v.  Com.,  88  Va. 
172, 13  S.  E.  SOS. 

The  proof  in  this  case  discloses  the  fact 
that  this  homicide  occurred  apon  the  prem- 
ises of  the  plaintiff  in  error;  that  the  de- 
ceased was  a  trespasser  in  his  pasture  and 
driving  stock  Into  the  same  unlawfully ;  that 
the  plaintiff  In  error  had  a  rlglit  to  be  where 
he  was;  and  that  under  the  particular  dr- 
cam stances  had  a  right  to  remonstrate  with 
the  deceased  for  turning  the  herd  of  cattle 
Into  his  premises.  It  was  vital  to  his  de- 
fense tliat  Uie  jury  be  instructed  properly 
on  this  proposition.  To  use  the  broad  lan- 
guage of  the  court  and  leave  out  all  question 
of  the  intent  would  practlcallr  be  saying  to 
tbe  Jury  tliat  if  the  plaintiff  In  error,  by 
word  or  act,  started  the  bar^  conversatiou 
shown,  he  had  lost  his  right  of  self-defense. 
There  can  be  no  question  but  that  the  plelu- 
Uff  In  error  bad  a  right  to  complala  of  Hodge 
for  turning  tbe  cattle  In  on  him  and  for  be- 
ing on  the  premises  himself.  This  controver- 
sy began  with  just  sudi  complaint  having 
been  made,  and  tlie  rapid  exchange  oi  bitter 
ranarks  whicb  followed  merged  Into  the 
bomldde.    It  therefore  was  necessary  for 


tbe  court  to  put  Qie  burden  of  tbls  Instmc' 
tlon  upon  tbe  Intent  of  the  accused  at  the 
time  and  to  protect  him  with  a  proper  tn- 
structbm  explaining  to  tbe  Jury  bow  fftr  be 
might  lawfully  go  under  the  circumstances 
before  losing  the  rUcbt  of  self-defense. 

[2]  Die  next  assignment  complained  oi  is 
;  based  upon  the  action  of  the  court  In  submit- 
ting manslaughter  In  the  second  d^ree  oT^r 
the  objection  and  exception  of  tbe  defendant 

A  careful  reading  of  tbe  evidence  discloses 
the  fact  that  there  Is  not  a  single  element  of 
manslaughter  In  the  second  degree  In  this 
case.  Tbe  court  liad  no  right  to  submit  that 
issue,  and  it  was  error  so  to  do.  It  is  the 
duty  of  tbe  courts  In  trying  homicide  cases 
to  distinguish  under  the  evidence  the  degrees 
of  h(»nlclde  disclosed,  and  submit  only  such 
HS  the  testimony  tends  reasonably  to  estab- 
lish. The  Instruction  ot  tbe  court  should  be 
such  that  tbe  jury  in  its  wisdom  could  arrive 
at  the  proper  determination  of  the  legal  is- 
sues. When  there  Is  no  el^nent  of  man- 
slaughter disclosed  by  the  proof,  the  court 
should  not  give  an  instruction  defining  pr 
submitting  such  issue.  Hie  giving  of  this 
Instruction  in  this  case  would  \je  sufficient 
warrant  for  the  reversal  of  this  judgmcDt. 
Weatherholt  v.  State,  9  Okl.  Cr.  161,  131 

I'ac.  185 ;  Ballard  v.  State,  12  OkL  Cr,  , 

154  Pac  1197.  If  there  is  evidence,  even 
though  slight,  tending  to  establish  manslaui^- 
ter  In  the  second  degree,  a  reversal  would 
not  necessarily  follow. 

The  only  remaining  assignment  whl(±  we 
deem  it  necessary  to  refer  to  is  based  upon 
the  improper  conduct  and  argument  of  the 
special  prosecutor.  There  are  nine  separate 
assignments  In  this  connection.  We' do  not 
feel  called  upon  to  enter  into  an  extensive 
'discussion  of  these  assignments.  Suffice  It  to 
say  that,  In  our  judgment,  the  fair  and  im- 
partial trial,  contemplated  by  law,  could  not 
reasonably  be  expckrted  to  result  when  con- 
duct such  as  Is  complained  of  and  disclosed 
by  the  record  is  indulged  In. 

It  Is  the  duty  of  the  trial  courts  to  confine 
counsel  to  proper  and  legitimate  channels, 
and  to  so  conduct  the  trial  that  animosity  on 
the  part  of  the  officers  of  the  court  should 
have  no  weight  in  determining  the  great  is- 
sues involved  In  a  capital  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  wltb  directions  to  grant  a  new 
trial. 

DOTLB.  P.  3„  and  UATSON,  concur. 
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02  Ofct.  Cr.  599  :  14  Okl.  Cr.  678) 
SHOKMAKB  t.  STATE.    (No.  A-2300.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct  SO.  1015.    Rehearing  Denied 
Sept.  25.  1917.) 

Appeal  from  Superior  Court,  Muskoseo  Coun- 
ty;  M,  G.  Tburman,  Jud^. 

Boner  Shoemakc  was  coDTicted  of  vlolatii^ 
the  proaibttion  law,  and  appeals.  AfSrmed. 

S.  M.  Rutlierford,  of  Muskogee,  for  plfiintift 
in  error.  Cbas.  West,  Atty.  CJen.,  and  C.  J. 
Davenport,  AssL  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed on  an  information  charging  the  unlawful 
conveyonce  of  24  quarts  of  wlusky  from  a  point 
unknown  in  Muskogee  county  to  a  point  atxnit 
30  feet  northeast  of  the  Midland  Valley  depot 
in  tho  town  of  Ponim.  September  23.  iyi4,  the 
court  rendered  judgment  and  sentenced  him  to 
be  coniined  in  the  county  jail  fur  30  days  and 
to  pay  a  fine  of  ?50  and  the  costs.  TIic  evidence 
for  the  state  tends  to  show  that  plaintiff  in 
error  left  a  train  arriving  at  Porum  from  Ft. 
Smith  with  two  grips  containing  whisky,  and, 
wben  arrested,  said  "he  bad  gotten  the  Utiuor 
for  sick  folks."  As  a  witness  in  his  own  be- 
half, the  defendant  testified  that  when  he  gut 
off  the  trnio  he  did  nut  have  uny  grips;  tliuL 
after  walking  eight  or  ten  steps  Deputy  Sher- 
iff •Mc(;ieiland  "hollered"  at  him  and  said,  "I 
will  take  those  grips  and  you,  toi>,  to  Musko- 
gee," and  witness  answered,  "What  grips?" 
tliat  he  looked  and  saw  two  grips  on  the  ground 
eight  or  ten  steps  from  him. 

Upon  a  careful  examination  of  the  record  in 
this  case,  we  are  satisJied  that  none  of  tlte 
alleged  errors  are  well  tuken.  It  wiis  for  the 
jury  to  determine  to  what  extont  they  would 
give  credit  to  the  defendant's  teiitimony. 

Finding  no  eri-ur  prejudicial  to  the  defendant, 
the  judgment  will  be  alhrmed. 

W  Nov.  27)  ^= 

SHEEHAN  et  al.  t.  EASPER.  (No.  2259.) 
(Supreme  Court  of  Nevada.  Sept.  5,  1017.) 

1.  Waters  and  Water  Coubses  <S=>177(1)— 
Canal— Resttrainin'o  of  r>KsTRi'CTioN, 

To  entitle  plaintifTs  to  juilgmL-nt  rrHtraininp; 
defendant  from  deHroying  a  canal,  ditch,  and 
power  line,  the  canal  must  hare  had  a  valid  ex- 
istence, must  have  been  owned  by  i>laintiff8,  who 
must  have  acquired  a  license  to  construct,  main- 
tain, and  operate  the  brnnch  ditch  and  pnirer 
line  irrevocable  at  defendant's  will,  and  defend- 
ant must  have  bcpn  threatening  to  fill  in  and 
destroy  the  ditch  and  powi>r  line. 

[Kd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  2GO-202.1 

2.  WATEna  AND  Water  Courses  <S=>28— Con- 
veyance OF  Right  of  Wat. 

The  federal  government,  having  passed  title 
to  plaintiff  to  a  right  of  way  for  a  canal  by 
statute,  could  convey  no  title  thereto  wben  it 
conveyed  title  to  a  mill  site ;  and  the  patentee 
of  the  land  embrnced  in  the  mill  site  took  title 
subject  to  the  right  of  wa^  for  the  canal,  and 
the  TiiTchaser  of  the  mill  site  acquired  no  great- 
er right. 

JKd.  Note.— For  other  cased,  see  Waters  and 
Water  Courses.  Cent.  Dig.  f  17.1 

3.  Corporations  ®=>42C(1)— Ratification  of 

ACR  OF  AOENT, 

The  unauthorized  act  of  the  managing  di- 
rector of  a  company  in  granting  a  license  became 
effectual  wben  ratified  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Sfi  1596,  1702.] 

4.  W.^ters  and  Water  Courses  ^177(1)— 
Licenses— PREsrsiPTioN  of  Existesce. 

In  suit  to  restrain  defendant  from  destroy- 
ing a  canal,  ditch,  and  power  line,  where  the 


'  superintendent  of  the  exploration  company  from 
which  plaintiffs  claimed  a  license  to  construct 
the  ditch  and  power  line  knew  of  the  constriie- 
tion  from  the  beginning  of  operations,  and  do 
protest  was  made,  the  court  will  presume  thit 
plaintifTs  had  a  license  from  the  exploratiun 
company, 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S§  260-262.] 

5.  I^lCENSEa  «=»58(1)— Parol  Licesse  With. 
OUT  Consideration— Irrevocable  Charac- 
ter. 

An  executed  parol  license,  though  without 
consideration,  is  irrevocable. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  SS  HO.  HO.  121.] 

6.  Waters  and  Water  •  Courses  «=»IW^- 
MiLL  Site— Bona  Fide  Purchaser- No- 
tice. 

Wbere  a  firm  was  in  open  and  notorious  rKW" 
session  and  pnjoyment  of  a  ditch  and  power 
line  for  three  or  four  years  before  defendmt, 
who  had  lived  in  the  vicinity  of  the  prniwrty 
off  and  on  for  ten  years,  and  continuorsly  fnr 
one  year,  bought  a  mill  site  throueb  which  the 
right  of  way  for  the  ditch  passed,  the  firm's 
poMcsaion  was  sufTicient  to  put  defendant  on  no- 
tice. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  »  161-166.] 

Appeal  from  EMatrict  Oonrt,  Humboldt 
County;  E!.  A.  Ducker,  Judge. 

Action  by  J.  Sbeeban  and  Jobn  O.  Tay- 
lor, copartners  doing  business  under  the 
name  and  style  of  Taylor  &  Sbeehan,  against 
S.  B.  Kasper.  From  judgment  for  plaintlffsi. 
and  an  order  denying  bis  motion  for  new 
trial,  defendant  appeals.  Affirmed. 

Salter.  RoMns  &  Frame,  for  appellant 
Callahan  &  Brandon,  of  Wlnnemucca.  for 

respondents. 

COLKMAN,  J.  PlaintifTs  brongbt  suit  to 
restrain  the  defendant  from  destroytug  a 
certain  canal,  ditch,  and  power  line.  From 
a  Judgment  and  decree  as  prayeu,  and  from 
nn  order  denying  a  motion  for  a  new  trial, 
nn  appeal  is  taken. 

PlalntiCCs  contend  that  they  were,  at  the 
time  the  snlt  was  instituted,  and  for  about 
50  years  prior  thereto  they  and  their  gran- 
tors and  predecessors  In  interest  had  been, 
the  owners  of  and  in  poRsefvlon  of  a  large 
tract  of  land  known  as  the  Taylor  &  Sbeehan 
Ranch,  and  b  certain  canal.' commonly  known 
as  and  called  "the  Humboldt  CMnal."  tofrcth- 
er  with  a  strip  of  land  100  feet  in  width, 
oxteDd1;ig  50  feet  on  each  side  of  the  center 
line  of  said  canal,  all  situated  in  Humboldt 
county,  Nev.,  during  which  time  they  had 
paid  all  taxes  assessed  therecHi;  that  tbe 
Glaf;guw  &  Western  Exploration  Company 
was,  In  the  year  1910,  tbe  owner  of  a  tract 
of  land  consisting  of  about  179  acres,  whi»* 
ft  acquired  as  a  mill  site,  and  through  whlcb 
"tbe  Humboldt  Oanal"  flowed,  and  that 
plaintiffs  acquired  from  said  exploration 
company  an  Irrevocable  license  to  construct, 
maintain,  and  operate  a  certain  brand)  ditch 
and  power  line  over,  upon,  and  across  said 
mill  site,  which  tbey  constructed  at  a  cost 
of  about  ¥45,000;  that  said  Humboldt  Canal. 
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ditch,  and  power  line  were  being  used  to 
divert  certain  waters  of  the  Humboldt  river 
that  Iind  been  appropriated  by  plaintiffs  with 
which  to  irrigate  tlie  growing  crops  on  the 
land  so  owned  bj  them,  of  the  alleged  value 
of  $30,000;  that  thereafter,  and  in  1915, 
and  while  plaintiffs  were  in  the  possession 
of  all  the  property  mentioned,  the  defendant 
purchased  said  mill  site  and  tooli  a  quitclaim 
deed  thereto;  that  defendant  threatened  to 
fill  In  and  destroy  said  canal  and  ditch  and 
tear  down  and  destroy  said  power  line,  and 
If  not  reEtralned  would  fill  In  and  destroy 
the  same,  to  the  damage  of  plaintifTs;  that 
defendant  is  Insolvent  end  unable  to  re- 
spond to  plaintiffs  In  damages.  They  also 
contend  that  they  had  the  right  to  use  "the 
Humboldt  Canal"  through  which  to  divert 
the  waters  of  the  Humboldt  river  for  Irriga- 
tion purposes. 

Defendnnt  contests  every  contention  of 
the  plaintiffs,  except  the  existence  of  their 
partnership,  their  ownership  of  the  Taylor 
&  f^heeban  ran(ii,  and  their  right  to  a  por- 
tion of  the  waters  of  the  Humboldt  river 
for  the  irrigation  of  their  lands. 

[11  To  enable  the  trial  court  to  render 
Judgnient  In  favor  of  plaintiffs  as  prayed,  it 
was  necessary  that  It  find,  in  addition  to  the 
admitted  allegations  of  the  complaint,  that 
"the  Humboldt  Canal"  had  a  valid  existence, 
and  that  it  was  owned  by  the  plaintiffs; 
that  the  plaintiffs  acquired  a  license  to  con- 
struct, maintain,  and  operate  the  branch 
ditch  and  power  line ;  that  the  same  was  not 
revocable  at  the  will  of  defendant ;  and 
that  the  defendant  was  threatening  to  flil 
In  and  destroy  said  ditch  and  power  line. 

The  learned  juds*  before  whom  the  case 
was  tried  In  the  district  court  filed  a  writ- 
ten opinion  in  the  case,  in  which  be  says 
that  evidence  was  received  to  the  effect  that 
the  Humboldt  Cnnni  was  started  somewhere 
about  the  year  1S62 ;  that  a  right  of  way,  as 
claimed  by  plaintiffs,  was  granted  by  the 
government  to  the  Horaboldt  Canal  Company 
for  Irrlpation,  and  possibly  other  purposes, 
and  makes  his  flnding  accordingly.  As  we 
read  the  record,  the  witness  who  testified 
concerning  the  grant  Intended  to  convey  the 
idea  that  there  was  a  special  act  of  Congress 
panting  the  canal  company  a  right  of  way, 
but  no  such  act  was  offered  In  evidence  or 
called  to  the  attention  of  this  or  the  trial 
oourt 

The  evidence  clearly  sustains  the  findings 
and  conclusions  of  the  court ;  In  fact,  we 
do  not  think  this  finding  is  serioiic^ly  ques- 
tioned. However,  the  probability  is  that 
there  never  was  a  siieclal  act  of  Congress 
granting  to  any  one  the  canal  In  question. 
It  Is  more  likely  that  the  right  of  way  over 
the  public  domain  for  the  canal  was  con- ; 
firmed  In  the  owners  thereof  under  the  act 
of  Congress  approved  July  26,  1866.  which 
inovldes  that: 

"Whenever,  by  priority  of  posseBaion,  rights  to 
the  use  of  water  for  mining,  agriculture,  manii- 
factnrinfc  or  other  purposea.  liave  vested  and  ac- 


crued, and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and  the 
decision  of  courts,  the  possessors  and  owners  of 
such  vested  rights  Rhall  be  maintained  and  pro- 
tected in  the  same."  U.  S.  Uev.  Stats.  2339;  U. 
S.  Comp.  Stats.  1916,  I  4647. 

[2]  But  no  matter  whether  the  right  of 
way  for  the  canal  became  vested  under  a 
specific  grant  or  was  confirmed'  under  that 
portion  of  the  act  of  Congress  quoted,  we 
are  clearly  of  the  opinion  that  the  contention 
of  appellant  that  he  acquired  Utle  to  that 
portion  of  the  canal  which  lies  within  the 
"mill  site"  uitder  tals  deed  from  the  explora- 
tion company  Is  onfOnnded.  The  government, 
having  clearly  passed  title  to  the  right  of 
way  for  the  canal,  could  convey  no  title  there- 
to when  It  conveyed  title  to  the  mill  site. 
The  patentee  to  the  land  embraced  in  the 
mill  site  took  title  subject  to  the  right  of 
way  for  the  canal,  and  the  defendant  could 
and  did  acquire  no  better  or  greater 
right.  Broder  v.  Water  Co.,  101  U.  S.  274, 
25  L.  Ed.  790;  Cofiln  v.  Left  Hand  Ditch  Co., 
6  Cblo.  443;  Carson  v.  Centner.  33  Or.  512, 
52  Pac.  506.  43  L.  R.  A.  130;  Osgood  v.  El 
Dorado  AVater  Co.,  56  Cal.  571-581. 

We  come  now  to  the  question  of  the  license 
from  the  exploration  company  for  the  right 
of  way  for  the  branch  ditch  and  power  line. 
Mr.  Taylor,  one  of  the  plaintiffs,  testified 
concerning  a  conversation  which  he  had  with 
the  managing  director  of  the  company,  who 
was  In  actual  charge  of  all  of  the  company's 
affairs  in  1010,  when  his  firm  was  Taylor  & 
Edson,  at  which  time  that  official  granted 
permission  to  his  firm  for  the  construction 
of  certain  works  across  the  mill  site,  to  be 
used  in  conducting  the  water  for  irrigation 
purposes.  No  particular  line  was  contem- 
plated or  designated  In  the  conversation  be- 
tween Taylor  and  the  manager  of  the  com- 
pany for  the  construction  of  the  works:  the 
only  restriction  which  was  Imposed  being 
that  the  then  existing  plant  and  railroad 
should  In  no  way  be  Impaired  oi*  interfered 
with.  Thereafter  Sheehan  ^rchased  the  In- 
terest of  Edson  in  the  then  partnership  of 
Taylor  &  Edson,  and  the  firm  became  Taylor 
&  Sheehan,  the  plaintiffs.  After  Sheehan  en- 
tered the  firm,  the  plan  of  irrigating  the 
land  which  is  now  In  existence  was  adopted. 

[3]  It  Is  contended  by  appellant  that  there 
never  was  a  license  granted  to  either  the 
firm  of  Taylor  &  Edson  or  Taylor  &  Sheehan, 
and  that  If  snch  a  license  was  granted  to 
Taylor  &  PMson  It  was  forfeited  by  Edson's 
sale  to  Sheehan;  and  that  if,  In  any  event, 
a  license  was  granted.  It  was  revocalile,  and 
that  he  had  exercised  the  right  of  revocation. 
Appellant  urges  that  the  managing  director 
of  the  exploration  company  had  no  power  to 
grant  a  license.  We  do  not  deem  It  necessary 
that  this  question  be  determined,  for  the 
reason  that,  conceding  that  his  action  In  that 
connection  was  in  excess  of  his  authority,  we 
are  of  the  view  that  the  company  ratified  tals 
action. 
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[4]  As  to  the  point  that  tbe  sale  by  EdBoa 
of  bis  interest  in  the  partnership  to  iSbeehau 
operated  to  cancel  the  license,  we  need  only 
to  say  that  mider  tbe  facts  and  clrcmustances 
of  this  case  tbe  court  will  presume  that  that 
firm  had  a  licenbe  from  the  exploration  com- 
pany. The  record  shows  that  tbe  aupeiin- 
tendent  of  the  uxploration  company  knew  of 
tbe  constmction  by  Taylor  &  Sheeban,  at  a 
cost  of  about  $45,000,  of  their  branch  ditch 
and  power  line  and  system,  from  the  very 
beijiuuing  of  the  operations,  and  tliat  the 
managing  director  was  'Upon  tbe  premises 
several  times  and  was  told  of  and  saw  what 
was  being  done,  and  no  protest  was  made. 
Subsequent  to  tbe  construction  by  the  re- 
spondent of  tbe  works,  succeeding  representa- 
tives of  the  company  went  upon  tbe  premises, 
knew  of  and  saw  tbe  branch  ditch  and  power 
line,  and  no  protest  was  made.  Finally,  In 
1913,  one  Joseph  Italph  appeared  upon  tbe 
scene  with  a  power  of  attorney,  s.o  compre- 
hensive In  Its  terms  as  to  autliorize  him  to 
do  anything  that  could  be  done  by  the  com- 
pany. One  of  tbe  provisions  of  that  instru- 
ment reads  as  follows: 

"To  complete  or  carry  out  or  vary  any  con- 
tracts or  engaKements  which  tbe  company  has  al- 
ready approved  of  or  agreed  to  or  entered  Into, 
either  verbally  or  in  writine,  without  any  per- 
son or  body  for  the  time  being  concerned  being 
in  any  way  obliged  or  permitted  to  require  any 
evidence  whatever  that  the  company  has  cither 
approved  of  or  agreed  to  or  entered  into  any 
such  contract  or  engagement;  and  also  to  put 
an  end  to  any  contract  into  which  the  compaay 
may  have  entered,  and  if  thought  iiroiier  to  en- 
ter into  a  new  contract  in  lieu  thereof." 

While  acting  under  this  power  or  attorney, 
Mr.  Ralph  was  upon  the  property  at  least 
six  times.  In  company  with  the  superintend- 
ent of  the  exploration  company,  and  saw  and 
talked  with  the  superintendent  of  the  com- 
pany about  the  branch  ditch  and  other  works 
of  the  respondents.  He  made  no  objection  to 
what  hod  been  done  by  the  respondents,  not- 
withstanding the  fact  that  they  were  in  pos- 
session of  and  operating  tbe  plant.  Tbe  un- 
contradicted evidence  Is  that  the  managing 
director  of  the  exploration  company,  at  some 
time  after  respondents  had  completed  their 
branch  ditch  and  power  line,  said  their  con- 
structing of  tbe  same  was  "all  right."  The 
authorities  bold  that  a  license  may  result 
from  approval  of  acts  of  the  licensee  after 
they  are  done,  as  well  as  from  an  express 
permission  granted  before  they  are  done. 
Metcalf  v.  Hart,  3  Wye.  613,  27  Pac.  900.  905, 
31  Pac.  407.  31  Am.  St.  Rep.  122;  Cumber- 
land Valley  Railroad  Co.  v.  McLenahan,  59 
Pa.  23-31 ;  Walter  v.  Post,  13  N.  T.  Super.  Ct 
371.  See,  also,  Occum  Co.  v.  Sprague,  35 
Conn.  496;  Hlckox  v.  I^irmelee,  21  Conn.  99; 
Hansen  v.  Farmers'  Co-op.  Cr.,  106  Iowa, 
167,  70  N.  W.  652. 

[S]  But  appellant  contends  that,  conceding 
that  ft  parol  license  was  granted  to  plniu- 
tiflTs,  there  was  no  consideration  therefor, 
and  beuee  it  is  revocable  at  his  pleasure.  In 


conddering  this  ctuitaitlon,  there  most  be 
kept  in  mind  the  difference  btfveen  an  exe- 
cuted and  an  executory  license.  As  to  tbe 
latter  claaa,  bo  UkT  as  we  know,  tbe  anUiort 
ties  are  practically  onftiilmous  in  holding 
that  they  may  be  revoked,  but  as  to  an  ex- 
ecuted parol  license  tlia  authorities  are  di- 
vided. See  25  Cyc.  pp.  646,  647 ;  17  R.  C  L. 
p.  578 ;  note  to  Rerick  v.  Kern,  10  Am.  Dec 
497.  Persuarive  argummts  can  be  urged  to 
sustain  both  views,  but  tbe  question  was  set- 
tled in  this  state  in  tbe  case  ot  Lee  t.  Me- 
Leod,  12  Nev.  2S4,  contrary  to  appellants 
contention,  and  no  reason  has  been  advanced 
which  Inclines  us  to  overrule  that  case. 

It  is  contended  by  appellant  that  be  knew 
nothing  of  respondents*  daim  of  a  license  at 
tbe  time  he  purchased  tbe  mill  site,  end  that 
consequently  be  ought  to  be  treated  as  an  in- 
nocent pnrcbascT  without  notice.  Appellant 
had  lived  in  the  vicinity  of  tbe  property  off 
and  on  for  ten  years,  and  continuously  for 
one  year.  Respondents  were  In  open  and 
notorious  possession  and  mjoyment  of  the 
ditch  and  power  line  at  and  for  three  or  four 
years  prior  to  tbe  time  appellant  bought  the 
milt  site.  This  court,  In  Pntchen  v.  Keeley, 
19  Nev.  on  page  413,  14  Pac.  352,  quoting 
from  Judge  Story's  opinion  in  Rlcard  v.  Wil- 
liams. 7  Wheat.  105,  3  L.  Ed.  398,  says: 

"The  law  will  never  construe  a  possession 
tortious  unless  from  necessity.  On  the  ntlipr 
hand,  it  will  consider  every  possession  lawful, 
the  commencement  and  continuance  of  which  i* 
not  proved  to  be  wrongful," 

Set',  also.  Bank  of  Italy  v.  Burns,  39  Nev. 
32C.  150  Pac.  0-32.  159  I'nc.  SG3. 

[8]  The  possession  of  plalntilTs  was  suffi- 
cient to  put  the  defendant  on  notice. 

Perceiving  no  error  in  the  Judgment,  it  Is 
ordered  that  it  be  affirmed. 

McCARRAX,  G.  J.,  and  SANDERS,  U 

concur. 


m  ou.  cr.  a4> 

BRITWIIR  T.  STATR    <No.  A-2S82.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
11,  1917.) 

(ByJIaTnu  &v  the  Ctmrt.} 
L  CiciifiNAL  I^Aw  ^SSO,  580(2).  1151  —  Ap* 

PEAI^DlSCRETION  OF  TrIAI,  COUBT— APFU- 

CATioN  FOB  Continuance. 
An  application  for  continuance  is  addressed 
to  tbe  sound  discretion  of  tbe  trial  court,  antf 
when  such  application  is  based  upon  the  propo- 
sition that  counsel  have  had  insufficient  tim« 
to  prepare  for  trial,  this  court  will  review  the 
record  and  consider  all  of  the  circumstances  in 
connection  with  tbe  employment  of  attome;i 
from  the  time  the  arrest  was  made ;  and  when 
it  is  made  to  appear  that  capable  lawyers  have 
been  employed,  and  have  withdrawn  from  the 
case  because  fees  were  not  paid,  and  that  other 
capable  counsel  was  employed,  and  a  part  of  the 
fee  paid  some  time  pnor  to  the  calling  of  the 
case  for  trial,  and  the  remainder  on  the  date  the 
same  was  called  for  trial,  bat  that  no  effort  had 
been  made  to  prepare  the  case  for  pres^itatioa 
to  the  jury,  a  reversal  will  not  be  granted  oa 
tbe  ground  that  the  court  abused  its  discretioB 
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in  refasfng  a  continuance  for  the  term,  which 
would  amoant  to  a  delay  of  dz  months. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CenL  Dig.  S§  1311,  1317,  3045-3049.] 

2.  Ckiuinal  Law  «=>1183,  1180(1)— Convic- 
tion WmiouT  Fixing  Punishment  —  Af- 
PEAL  —  Revebsai,  —  Modification  and  Af- 

riBUANCB. 

(a)  When  a  person  is  tried  on  a  charge  of 
mnrder,  and  convicted  of  manslaughter  in  the 
first  degree,  and  the  jury  fails  to  fix  the  punish- 
ment, this  court  wiU  review  all  of  the  record, 
with  a  view  of  determining  the  correctness  of  the 
Gndioffs  of  the  jnry,  and,  if  the  verdict  is  a  cor- 
rect and  proper  one,  a  reversal  will  not  be  grant- 
ed on  the  ground  that  the  punishment  is  exces- 
dTe. 

(b)  When  a  review  of  all  tbe  record  indicates 
that  substantial  justice  #oula  be  (Mnaerved  by 
aiodifying  the  punishment  Bzed  by  the  trial 
court  to  a  lesser  term  of  years  than  that  im- 
posed, this  court  will  make  such  modification, 
and  affirm  the  Judgment  as  modified.  The  entire 
record,  tbe  instructions  of  the  conrtt  and  all  of 
the  circumstances  disclosed,  will  be  considered 
for  the  purpose  of  enabling  this  court  to  reach 
a  just  condnaion  on  this  phase  of  the  case. 

[Ed.  Note. — t\>r  other  cases,  see  Criminal 
Uw.  Cent  Dig.  H  310^196.  3216-3217.  3219, 
3230.] 

3.  CsnnNAi.  I^aw  ^>826,  848— 1?biai<— Tncs 

TO  I'BEFABB  iNBTBUCnONS. 
Trial  courts  should  give  reasonable  oppor- 
tunity for  counsel  to  prepare  requests  for  in- 
structions, and  to  examine  and  file  ezceptioos  to 
the  instructions  given,  when  in  good  faith  coun- 
sel seek  such  opportunity. 

[Bd.  Note—For  other  cases,  see  Criminal 
Uw,  CenL  Oig.  ff  2008,  2024.] 

Appeal  from  District  Court,  Wagoner  Coun- 
ty; (ieorge  C.  Crump,  Special  Judge. 

William  Brewer  was  convicted  of  man- 
slaughter In  tbe  first  degree,  and  appeals. 
Uodllied  and  affirmed. 

Joseph  S.  Dickey,  Jr.,  of  Wagoner,  for 
plaintiff  In  error.  B.  MaiUlan,  Aast  Atty. 
Geo.,  for  tbe  State. 

ARMSTRONG,  J.  William  Brewer,  plain- 
tiff in  error,  was  tried  In  tbe  district  court 
of  Wagoner  county  on  a  charge  of  murder, 
and  convicted  of  manslangbter  In  tbe  first 
d^ree.  Uls  punishment  was  fixed  by  the 
court  at  25  years'  Imprisonment  In  tbe  state 
penitentiary. 

Tbe  homicide  occurred  at  a  hotel  conducted 
by  C.  Silverbom  at  Rex,  in  Wagoner  county, 
on  the  night  of  December  24,  1914.  It  ap- 
pears that  the  people  in  tbe  community  had 
gathered  at  the  hotel  for  the  purpose  of  hav- 
ing a  Christmas  tree  celebration;  that  a 
dance  was  In  progress  in  the  dance  hall ;  that 
14  year  old  Red  Pell  bad  been  annoying  tbe 
deceased,  whose  name  was  Cartrigbt;  that 
he  had  been  stei^iug  on  his  feet  and  spitting 
on  him.  Cartrigbt  slapped  the  boy,  who  went 
Into  another  room  crying,  and,  upon  Inquiry, 
he  said  that  he  had  been  slapped  by  deceased. 
The  plaintiff  In  error,  Brewer,  used  vile  lan- 
guage, and  told  the  boy  to  tell  Cartrigbt  to 
Jump  on  somebody  his  size.  Janle  Pell  urged 
the  boy  to  carry  the  message  to  Cartrigbt, 
which  he  did.   Very  soon  tbe  Pell  boy  came 


back  from  the  dance  room,  and  almost  Im- 
mediately Oartright  came  In,  walked  by  those 
congregated,  turned  around,  and  asked  who 
It  was  that  wanted  to  clean  up  on  him.  AU 
tbe  witnesses  for  the  state  testified  that 
Brewer  said  be  could  whip  him,  and  struck 
Cartrigbt  simultaneously  with  tbe  statement. 

The  plaintlft  In  error,  testifying  In  his  own 
behalf,  denied  striking  the  first  blow.  He 
says  that  Cartrigbt  came  la  and  asked, 
"Where  la  the  fellow  that  wanted  to  clean  up 
on  me?"  and  struck  him;  that  he  didn't 
know  who  Cartri^t  was  talking  to  at  tbe 
time.  In  the  scuffle  that  followed,  the  par- 
ties clinched  and  fell  to  the  floor.  Some  ef- 
fort was  made  to  separate  them.  Cartrigbt 
was  apparently  on  top  of  tbe  plaintiff  In  er- 
ror, pounding  him.  Carl  Sllverbom,  a  son 
of  tbe  proprietor  of  the  hotel,  pulled  tbe  de- 
ceased off  of  the  plaintiff  In  error,  whose 
face  was  bleeding  when  he  got  up.  Mrs. 
Sllverbom,  wife  of  the  proprietor,  came  Into 
tbe  room  and  was  talking  to  Cartright,  and 
advised  him  to  go  back  to  tbe  kitchen  and 
wash  the  blood  off  his  face.  A  shot  was  fired, 
and  she  started  to  leave.  Two  more  shots 
were  fired.  Cartrigbt  followed  her  Into  the 
kitchen,  and  exclaimed  that  he  was  shot  or 
killed,  and  asked  that  a  doctor  be  called, 
which  was  done.  He  was  sent  to  a  hospital 
ut  Muskogee,  where  he  died. 

The  state's  witnesses  all  testified  that 
Cartrigbt  was  standing  not  over  10  feet 
away,  talking  to  Mrs.  Sllverbom,  at  the  time 
he  was  shot ;  that  the  father  of  the  deceased 
and  other  persons  were  endeavoring  to  con- 
trol and  hold  him.  The  plaintiff  In  error 
himself  testified  that,  when  he  got  up,  he 
drew  his  gun  and  saw  Cartright  coming  to- 
wards him,  as  it  to  assault  him  the  second 
time,  and  that  be  shot  then.  He  says  that  he 
knew  Cartright  was  In  the  habit  of  carrying 
a  pistol,  but  did  not  say  that  he  knew  he 
was  armed  upon  this  occasion,  or  that  he 
made  any  demonstration  as  If  to  use  firearms 
or  any  other  weapon. 

The  testimony  of  the  plaintiff  In  error 
does  not  disclose  a  sufficient  defense  to  a 
charge  of  murder.  Taking  bis  statement  as 
true,  this  homicide  amounted  to  manslaugh- 
ter in  the  first  degree.  The  jury  convicted 
him  of  that  offense,  but  failed  to  fix  tbe  pun- 
ishment. A  review  of  the  assignments  of  er- 
ror and  an  examination  of  the  record,  there- 
fore, will  be  for  the  purpose  of  determining 
whether  or  not  the  oonvlctloa  of  manslaugh- 
ter should  stand. 

[1]  It  Is  first  craitended  that  the  court 
erred  In  refusing  a  continuance  4n  this  case. 
The  affidavits  of  the  plaintiff  in  error  and 
bis  counsel  were  filed  In  support  of  the  re- 
quest for  continuance.  These  affidavits  dis- 
close tbe  fact  that  C.  O.  Watts,  now  a  dis- 
trict Judge,  and  S.  M.  Rutherford,  of  Mu^- 
gee,  were  employed  by  the  plaintiff  In  error, 
and  after  8<Hne  time  tbey  withdrew  from 
the  case  because  their  fee  was  not  paid.  A 
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sbort  time  prior  to  the  trial  Josepb  S.  Dick- 
ey, Jr.,  was  employed.  One  hundred  dollars 
was  paid  htm  on  the  fee,  but  the  remainder 
was  not  paid  until  the  day  the  case  was 
called  for  trlaL  Mr.  Dickey  bad  made  no 
effort  to  prepare  for  trial,  because  his  fee 
had  not  been  fully  paid.  Upon  completion 
of  the  flnaooial  arrangements  on  the  date 
assigned  for  trial,  a  motion  for  continuance 
was  Immediately  lodged  In  the  trial  court 
and  by  the  court  denied.  The  cause  was  as- 
signed for  1:30  In  the  afternoon,  and  the 
trial  was  begun  and  concluded.  The  record 
shows  that  all  the  witnesses  desired  by  both 
sides  were  In  att«idance  upon  the  court,  and 
no  contention  Is  made  that  additional  evi- 
dence In  the  defense  of  the  accused  could 
bave  been  made  available.  The  continuance 
asked  tor  was  for  the  term,  which  meant  a 
delay  of  some  six  months.  The  motion  for 
continuance  is  not  based  upon  any  statutory 
ground,  but  rather  addressed  to  the  sound 
discretion  of  the  trial  court.  We  are  not 
prepared  to  say,  after  a  careful  review  of 
the  record,  that  the  court  abused  his  discre- 
tion In  refusing  to  grant  a  continuance  un- 
til the  nest  term  of  court  The  entire  rec- 
ord Is  to  be  considered  In  this  connection. 

The  cases  dted  and  relied  upon  by  counsel 
Indicate  tbat  an  Injustice  probably  resulted 
by  reason  of  tbe  court  failing  to  continue 
those  cases.  Not  so  in  the  case  at  bar.  The 
verdict  of  the  Jury  was  Just  Tbe  punish- 
ment Inflicted  hy  tbe  court  may  be  too  severe, 
but  this  court  can  remedy  that  No  capable 
Jury  of  honest  men  could  be  assembled  who 
would  have  found  a  verdict  of  less  than 
manslaughter  In  this  case  under  the  proof 
offered.  If  a  delay  had  been  sought  for 
three  or  four  days,  In  order  to  enable  coun- 
sel to  pr^re  to  Introduce  his  testimony,  we 
would  feel  very  much  Inclined  to  reverse 
fbls  Judgment  No  such  request  was  made 
of  tbe  trial  court,  and  ve  are  therefore  not 
called  upon  to  pass  npon  a  record  dlsdodng 
that  condition. 

(2]  The  remaining  assignments  of  error 
are  hosed  upon  criticisms  of  the  Instructions 
of  the  court  The  court's  Instructions  are 
subject  to  criticism.  If  this  conviction  had 
been  murder.  It  would  be  necessary  to  re- 
verse the  Judgment,  on  tbe  ground  that  the 
Instructions  do  not  fairly  submit  tbe  law  of 
murder.  As  abstract  propositions  of  law, 
tbe  instructions  in  many  restxKrts  are  cor- 
rect; but,  as  applied  to  the  facts  in  this 
case,  there  are  a  number  of  criticisms  which 
would  not  permit  a  judgment  for  murder  to 
stand.  Rules  of  law  must  necessarily  be  ap- 
plied to  the  facts  in  the  case  they  are  In- 
tended to  cover.  No  good  purpose  could  be 
served  by  setting  out  the  Instructions  at 
length  and  discussing  them  here. 

[3]  It  Is.  next  contended  that  the  couri: 
erred  In  refusing  to  give  counsel  an  op- 
portunity to  prepare  written  requests  for 


Instructions  at  tbe  close  of  the  testimony. 
The  record  discloses  tbe  fact  that  the  trial 
court,  on  the  day  before  the  case  closed,  ad- 
vised counsel  to  have  their  instructions  pre- 
pared; that,  when  the  evldonce  was  in  and. 
the  case  closed,  defendant  asked  10  minutes 
for  this  work.  We  think  reasonable  time 
should  have  been  granted,  but  do  not  find, 
that  this  is  error  suiflcleut  to  warrant  a  re- 
versal of  the  judgment 

Having  reviewed  all  the  evidence  offered 
In  this  cnse,  the  Instmotlons  of  the  court, 
and  the  proceedings  attendant  upon  the  trial, 
we  bt'lieve  that  this  judgment  should  be 
modified  from  25  years  to  15  years,  and,  aa 
modlSed,  afllrmed. 

It  is  so  ordered. 

DOYLE,  P.  J„  and  MATSON,  concur. 


(U  Okl.  Cr.  tt4> 
HISAW  V.  STATE.    (No.  A-24ftl.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  9.  1&17.) 

fSyRadu  by  (K«  Cowrt.) 

1.  Cbiminal  Law  <S=»0.'i9(2)— Special  Cotm- 
TY  Attorney— Power  or  I>istrict  Court. 

The  district  court  bHs  authority  to  appoint 
a  special  county  Attorney  to  net  in  the  plitce 
and  stead  of  the  recular  elPOted  county  attorney 
where  the  latter  is  disqualified  in  an.v  particular 
case.  Aside  from  any  statute,  this  powM  la  ta- 
facrent  Id  a  court  of  general  jurisdiction. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  SS  I486, 1487, 1490, 14»1. 1483.] 

2.  CRflflNAi,  Law  ^»(13I>(2>— Appointmebt  09 
Sprcial  Countt  ATTOaNiT— Ratification. 

'n'here  the  regular  county  attorney  is  dio- 
i  qualified  and  a  special  county  attorney  is  a[>- 
pointed  by  tbe  re^lar  district  juilKe  at  ium 
cliambers  In  vacation,  and  said  appointee  there- 
after qualifies  according  to  law.  and  his  ap- 
pointment recorded  in  liie  court's  criminal  jour- 
nal an  a  part  of  the  proceetlinss  in  the  particular 
case  for  which  the  apiraintraent  was  made,  aatl 
upon  tbe  trial  the  same  judge  over  objection  oif 
tho  defendant  recofmixes  the  appointmeot  made 
in  vacation,  and  permits  said  special  county  at- 
torney to  proceed  as  the  repreamtatire  ot  the 
state  in  such  case,  there  is  a  ratification  by  the 
court  of  the  said  appointment,  which  is  tanta- 
mount to  an  appointment  by  the  court  in  the 
.  firtit  instance,  where  no  other  objection  is  ursed 
,  except  that  the  district  judge  was  unauthorized 
to  appoint  in  vacation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  GenL  Dig-  S}  I486. 1487, 1490, 1491. 1493.] 

3.  Indictment  and  Tnfohmation  «=>137(1)— 

Settino  Aside  Indictment— Gkoonds — Kx- 

AMI.NATION  OP  WITNESSES. 

The  grounds  upon  which  a  erimlDal  action 
may  be  dismissed  or  an  indictment  set  aside 
are  clearly  enumerated  In  the  Code:    The  fact 
!  that  the  county  attorney  or  his  sulistitute,  after 
i  the  finding  of  the  indictment  and  prior  to  the 
I  trial,  examinee  certain  witnesses  under  oath  iq 
the  nbsnice  of  the  accused  and  with  the  approval 
of  the  county  judge  is  no  ground  for  dlNuiasins 
an  action  or  setting  aside  an  Indictment. 

[Ed.  Note.— For  other  cases,  see  Indlctmait 
and  Information,  Cent  Dig.  S  480.] 
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4.  CBivmAL  Law  €=»ft2^lNDicniENT  and 

JNPDBUATION  ^=93-1(4)  —  INDORSIIUENT  OP 

Nauer  or  WIT.VESSES— Sebvicb  of  List  op 

WrTNrsisEs. 
Sub'livision  2  of  Bectioo  1,  c.  68,  Sesstna 
Laws  101^.  permits  the  coiiDty  attorney,  on 
approval  of  the  district  or  coiint.T  Juiljce  wbrre 
a  felony  ens*  is  pemlinir  aeainst  nny  person  tri- 
able in  that  county,  to  call  witnossi^  bcFure  him 
and  have  tlifm  »wom  and  their  ter'tiinony  rp- 
duced  to  writing  at  the  coat  of  the  county.  The 
namea  of  witnesses  thus  (Stained  ahould  be 
properly  indorsed  upon  the  indictment  and  in- 
formation, nnd  in  capital  cases  a  list  of  those 
who  are  to  be  use*!  in  chiof,  together  with  their 
respective  post  office  adtlresses,  must  be  served 
upon  the  defendant  at  least  two  days  before  the 
case  b  cnlied  for  trial. 

[Ed.  Note— For  other  cases,  B<*e  Critninnl 
Law.  Cent.  Dift.  SS  1420-14;.'9.  1432-1430:  In- 
dictment nnd  Information,  Cent.  Dig.  S  141.] 

6.  JiiRT  <S=>S2(2>— SiTMMONs  Uwm  Sbcomd  Vk- 

HIRE— CrALLRNOR  TO  PANEL. 

The  fact  that,  after  a  challenge  to  •  panel 
had  been  sustained  on  nccount  of  the  Mas  and 
prejudice  of  the  sheriff  whose  deputies  sum- 
mon<Hi  the  jurors,  some  of  the  persons  com- 
poSQK  it  were  summooed  on  a  second  venire  by 
an  unbiflsetl  and  unprejudiced  officer,  is  no 
ground  fur  challenge  to  tne  second  paneL 

[Ed,  Note.— For  other  raaes,  aee  Jiur*  Gent 
Dig.  fS  807-300.  300.  867.] 

&  JcRY  <S=!>82(2>— Sbcond  Panki.— Faib  and 

iMPARTtAL  JURT. 

Where  it  is  not  made  to  appear  that  the 
defentlant  ^llenged  anr  of  such  jurors  in- 
dlTidually  for  cause,  or  that  he  was  required  to 
exercise  a  peremptory  challenge  to  any  of  them 
by  reason  of  wbiob  his  peremptory  challenges 
were  exhausted,  this  court  cannot  hold  that  a 
bir  and  impartial  jury  was  not  afforded  in 
the  trial,  or  that  defendant's  substantial  rights 
were  invaded  by  reason  of  the  trial  court  per- 
mitting the  names  of  such  Jurors  to  be  placed 
iB  the  trial  box  over  his  objection. 

[Rd.  Note.— For  other  caaea,  see  Jury,  Cent. 
Dig.  M  307-300.  359.  367.] 

7.  CRnctiTAi,  Law  «=»814(1I9— iKBittUtmoir— 
ArrowFUCK  Testihont. 

Where  the  facts  are  not  disputed,  nnd  there 
Is  no  evidence  to  show  that  any  witness  for  the 
state  is  an  accomplice,  there  is  no  error  in  re- 
(asing  to  give  an  instruction  upon  die  neces* 
si^  of  corroborating  an  accomplice. 

[Ed.  Note.— For  other  cnaea,  M*  OrlmiBal 
Uw,  Gent.  Dig.  »  1860,  1079.] 

81  CttiuTSfLZ  Law  ^7C3,  764(1)  —  iNffntuo- 

Tio.N — Province  op  Jurt. 
Defrnttnnt  requested  the  following  instruc- 
tion: "You  are  instructed  that  if  during  the 
course  of  this  trial  any  evidence  has  been  offer- 
ed wliVh  is  capable  of  two  construct  ions,  one 
favorable  to  the  ilefendnnt  and  one  unfavorable, 
that  it  will  be  your  duty  to  give  to  such  evi- 
dence the  constmction  most  favorable  to  the 
defendnnt."  Held  properly  refused  as  Invading 
the  province  of  the  jury  in  that  it  tended  to  de- 
prive the  jury  of  the  right  to  determine  the 
weiElit  of  the  evidence  and  the  inferences  prop- 
erly to  be  drawn  therefrom, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {§  1731.  1737, 1T42. 1748, 1740.1 

9.  OiMiwAi.  Law  «=s>1130<3)~Afpbal— Brief 
—Evidence. 
Where  it  is  contended  that  incompetent  evi- 
dence 1)08  been  admitted  over  the  objection  ami 
exception  of  the  defendant,  the  brief  must  not 
only  contain  a  statement  of  the  evidence  com- 
plaioed  of,  but  counsel  must  also  support  their 
assignment  of  error  with  some  argument  and 
autlbority  to  convince  this  court  that  the  defeud- 


ont  has  been  prejudiced  by  the  trial  court's 
rulings. 

[KiJ.  Note.— For  other  cnscs,  see  Criminal 
Law.  Cent.  Dig.  i§  2Qii7.  2960.] 

10.  Rkmarks  of  Trial  J 0 dob— Reversal. 

Iteconl  examined,  and  held,  remarks  of  trial 
jud^e  n  erc  not  »uch  as  to  authwize  a  reversal  of 
this  juilgpient. 

Appeal  from  District  Court,  Haakell  Cotm- 
ty;  W.  H.  Brown,  Judge. 

Bob  nisow  .was  convicted  of  murder  and 
sentenced  to  ImprisonnKnt  for  life,  and  ap- 
peal&  Affirmed. 

On  the  ISth  of  Febraary,  1912,  Vlrgl!  (com- 
monly cnlied  Rex)  Rny  and  his  wife,  Lizzie 
Ilay,  who  had  been  married  about  a  month 
previous  to  that  date,  separated.  Thoy  had 
been  living  In  a  little  one-room  log  house  In 
the  Hisnw  neighborhood  of  Haskell  county. 
Rex  Ray  was  a  tenant  farmer,  and  prior  to 
his  marriage  and  up  to  the  time  of  bis  s^a- 
ration  had  off  and  on  worlced  for  the  defend- 
ant Bob  Hisaw ;  the  defendant  being  a  farm- 
er and  stock  raiser  of  that  neighborhood.  On 
the  afternoon  of  February  13,  1012,  Rex  Ray 
and  bfs  wife  and  ber  father,  Dick  Odom, 
hauled  what  little  household  goods  the  Rays 
had  up  to  old  man  Dick  Odom's  place.  It 
was  there  that  Rex  Ray  and  his  wife  finally 
parted — Rex  leaving  there  with  a  man  by 
the  name  of  Dink  Dukes,  another  farm  hand 
who  had  been  working  In  that  neighborhood, 
and  .when  they  left  they  said  they  were  going 
across  the  river ;  this  community  being  la  the 
Deigbborhood  of  both  the  Canadian  and  Ar- 
kansas rivers  near  the  Junction  of  th«n.  The 
general  public  never  saw  Bex  Ray  alive 
after  dark  of  February  13,  1912.  He  was 
missed  from  that  oommunity.  Along  in  April 
or  May  of  that  year  it  became  rumored  that 
Bex  Ray  had  beoi  klUed  and  his  body  buried. 
On  the  28th  day  of  June,  1912,  Dink  Dukes 
appeared  In  Stigler,  the  county  seat  of  Has- 
kell  county,  and  informed  the  officers  that 
Rex  Ray  had  been  killed  on  the  night  of  Feb- 
ruary 18,  1912,  and  -his  body  burled  near  the 
Arkansas  river  in  what  was  known  as  the 
Hlsaw  bottoms,  and  that  Bob  Hisaw  had  shot 
and  killed  Rex  Ray  while  he  was  asleep  In 
bed  at  the  home  of  one  Rite  Odom,  a  brother 
of  Ray's  wife,  and  that  Bill  Hlsaw  came  with 
Bob  Hlsaw  when  the  killing  occurred.  Dink 
Dukes  also  stated  that  he  could  go  with  the 
officers  and  And  the  place  where  Rex  Ray's 
body  bad  been  buried.  A  complaint  charg- 
ing Bob  Hlsaw  and  Bill  Hlsaw  with  the  mur- 
der of  Rex  Ray  was  immediately  filed  by  the 
county  attorney  of  Haskell  county,  and  war- 
rants issued  for  their  arrest.  The  officers 
carried  these  warrants  with  them  when  they 
went  down  with  Dink  Dukes  to  disinter  Bay's 
body.  On  their  way  they  stopped  at  the 
home  of  Bob  Hlsaw,  but  could  not  Ind  either 
him  or  Bill.  There  had  been  a  picnic  In  Stig- 
ler on  that  day,  .which  Bill  Hlsuw  was  at- 
tending.   As  soon  as  be  heard  that  Dink 
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Dnkes  bad  disclosed  that  Bex  Kay  had  beeo 
murdered,  and  tbat  the  o£Scers  had  gone  to 
the  scene  to  search  for  the  body,  he  got  a 
borse  and  Immediately  rode  to  Bob  Hisaw's 
bonse,  where  he  had  been  staying.  The  of- 
ficers disinterred  Ray's  body,  and  found  It 
wrapped  in  a  blanket  and  quilt,  dressed  in  a 
dark  coat,  an  old  blue  sblrt,  either  one  or 
two  pairs  of  trousers,  and  one  pair  of  over- 
aUs.  The  flesh  was  partially  decomposed, 
but  a  bullet  bole  was  discovered  In  the  head 
Bear  the  nose.  These  parties  did  not  make  a 
th(H^gh  InTestlgatlon  of  the  body  because  of 
its  badly  decomposed  condition.  The  officers 
returned  to  Stigler,  and  thereupon  Rile  Odom 
and  his  wife,  Mary  Odom,  were  arrested  in 
connection  with  Dink  Dukes  as  being  impli- 
cated in  the  murder.  About  a  week  or  ten 
days  later  Bill  Hisaw  came  to  Stigler  and 
gave  himself  up.  A  month  or  two  thereafter 
he  was  tried  for  the  murder  and  acquitted. 
Bob  HIsaw  .was  not  arrested  until  about  Oc- 
tober, 1914,  when  he  was  captured  in  McCur- 
taln  county,  OkL,  on  a  farm  about  ten  miles 
from  the  town  of  Valiant  He  was  at  tbat 
time  going  under  the  name  of  R.  A.  Johnson. 
The  trial  of  Bob  Ilisaw  took  place  In  Decem- 
ber, 1914.  Bill  Hlsaw,  RUe  Odom,  Mary  Od- 
om, his  wife,  Enuua  HIsaw  ne6  Odom,  Lizzie 
Hay,  ned  Odom,  the  widow  of  Rex  Bay,  the 
old  lady  Odom.  the  mother,  were  all  witness- 
es for  the  prosecntion,  and  testified  to  a  state 
oC  facts  substantially  as  follows: 

That  Rex  Ray  separated  from  Lizzie  Ray 
on  the  13th  of  February,  1912.  at  old  man 
Dick  Odom's  house,  and  left  traveling  a  foot 
with  one  Dink  Dukes.  That  he  was  dressed 
at  tbat  time  in  a  dark  ooat,  an  old  blue  shirt, 
and  a  pair  of  overalls  over  a  couple  of  pairs 
of  trousers,  wearing  ordinary  work  shoes. 
RUe  Odom  says  that  he  was  at  his  father's 
bouse  that  day  and  learned  of  the  separation 
of  Rex  Ray  from  bis  (Odom's)  sister,  and  tbat 
along  In  tbe  afternoon  he  started  home  riding 
horseback.  That  on  his  way  home  he  over- 
took Rex  Ray  and  Dink  Dukes,  and  that  tliey 
told  him  they  were*  leaving  the  country,  and 
were  going  across  the  river  if  they  could  find 
some  place  to  ford  tbat  night  Odom  says 
that  be  told  them  If  they  couldn't  get  across 
tbe  river  that  night  to  come  and  stay  all  night 
at  his  bouse  and  wait  until  next  morning  and 
go  across.  He  separated  from  them  near  the 
HIsaw  store  and  post  office,  their  Intention 
being  to  ford  tbe  river,  and  bis  to  return 
home.  Be  says  that  about  an  hour,  or  near 
that  time,  after  he  returned  home,  that  Rex 
Ray  and  Dink  Dnkes  appeared  at  his  bouse, 
stating  that  they  could  not  find  a  way  to  ford 
the  river  tbat  night.  Odom  lived  in  a  small 
two-room  log  house  not  far  from  the  west 
bank  of  the  Arkansas  river.  They  all  went 
to  bed  In  one  room;  Rex  Ray  and  Dink 
Dukes  and  RUe  Odom  sleeping  in  one  bed, 
Rlle's  wife.  Mary,  and  her  two  children  sleep- 
not  her  bed.  and  Emma  Odom  sleep- 
putlet  close  to  these  beds.  They 
lat  aboot  12  o'doek  tbat  nli^t  aoine- 


body  came  to  tbe  fnnit  of  tb^r  house  and 
halloed  "HeUo!"  Tbat  Rile  Odom  lighted  a 
lamp  and  opraed  tbe  door.  That  Bob  HIsaw 
and  Bill  Hlsaw  came  Into  the  room.  That  as 
soon  as  he  came  in  Bob  stated,  *Tben  is 
g<Ang  to  be  bell  here  in  a  few  minutes."  Rile 
says  tbat  be  told  Bob  tbat  he  didn't  want  any 
bell  then  that  night  Tliat  Bob  Immediately 
walked  over  to  the  bed  in  which  Dink  Dofcea 
and  Rex  Ray  were  lying,  turned  the  covers 
back,  and  with  the  remark  to  Rex  Bay. 
"Wake  up,  old  boy  I"  commenced  to  shoot  bim 
In  the  breast  with  l<»ds  from  a  pIstoL  Tbat 
Bob  Hlsaw  shot  Rex  Ray  five  Omes  in  tbe 
breast,  and  then  stuped  badE  frran  the  bed 
toward  tbe  flr^lace,  remarking  In  substance 
to  the  effect,  "Now,  I  guess' you  wUl  bum  my 
bam,  and  poison  my  horses,  and  sneak  up 
behind  me  and  cnt  my  throat,  and  take  me 
away  from  my  little  children."  to  which  Rex 
Ray  is  alleged  to  have  replied,  "No,  no.  Bob," 
wbereup<n  Bob  said,  "Well.  I  gaess  you  need 
another,"  and  reloaded  bis  pIstoU  stepped 
back  to  tfa"*  bed,  and  llred  another  load  into 
Ray's  head,  ^e  witnesses  then  say  ttiat  Bob 
turned  around  to  each  of  them  with  ids 
drawn  pistol,  stating  tbat  if  they  said  any- 
thing about  it  tbey  would  go  tbe  same  way. 
He  then  directed  Dink  Dukes  and  BiU  Hlsaw 
and  BUe  Odom  to  help  blm  pot  Ray's  dothes 
on,  which  was  done,  and  tbe  ttody  wrapped  In 
a  blanket  and  qnllt  carried  out  and  placed  on 
a  horse  whlcb  Bob  Hlsaw  led  and  Dink  Dnkes 
rode,  holding  tbe  body  in  front  of  him  aenw 
the  horse,  and  BUI  Hlsaw  walked  beside  the 
horse  out  to  a  field  about  200  or  300  yards 
from  Rile  OdtKu's  boose,  where  the  body  was 
thrown  Into  a  gap  and  covered  op  wltb  brush. 
Just  when  and  by  whom  the  body  was  buried 
does  not  appear  from  tbe  record.  Rile  Odom 
did  not  accompany  the  parties  away  frmn  the 
house.  Some  time  after  these  parties  left 
with  the  body  of  Rex  Ray  they  again  appear- 
ed at  Rile  Odom's  bouse  and  washed  tbelr 
bands,  stood  around  and  talked,  and  finally 
Bin  Hlsaw  and  Bob  Hisaw  and  Dink  Dukes 
left  Hie  next  morning  Rile  Odom  and  his 
wife  and  children  and  Emma  Odom  all  went 
up  to  old  man  IXck  Odom's  house.  They 
stayed  around  there  two  or  three  days,  and 
afterwards  moved  to  a  little  bouse  on  Bob 
Hisaw's  place,  about  a  quarter  of  a  mile 
from  where 'he  Uved,  and  were  stUl  Uving 
there  at  the  time  of  their  arrest  on  the  2Stb 
day  of  June,  1012.  Dink  Dukes  stayed 
around  in  that  neighborhood  for  a  while,  and 
then  disappeared.  Bill  Hisaw  stayed  on  tbe 
farm  there  with  Bob  up  until  tbe  day  that 
Ray's  remains  were  di^nterred.  Bob  Hisaw 
also  stayed  there  nntli  that  tim&  Old  man 
Odom  and  his  wife  and  Lizzie  Ray  testify 
that  on  the  night  of  tbe  13tb  of  February, 
1912,  Bob  Hisaw  and  Bill  Hiaaw  came  to 
their  bouse.  That  Bob  asked  if  Rex  Ray  was 
there,  and  was  told  tbat  he  had  left  that 
evening.  Bob  was  drinking,  and  had  some 
whisky  with  him,  and  offered  them  a  drink  of 
whisky,  and  then  left  This  was  about  an 
hour  befbre  be  is  said  to  have  njfpeaztA  at 
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aile  Odmn's  bouse.  Dick  Odom  and  RUe 
Odom  MveA  abt/Ot  four  miles  apart  There  ts 
some  evidence  In  the  record  to  the  effect  that 
Bob  Hlsaw  and  Rex  Ray  had  had  some 
trouble  over  a  hog  which  Bob  had  either  lost 
or  It  had  been  stolen,  and  there  is  evideuce 
to  the  effect  that  Rex  Bay  had  made  threats 
against  Bob  Hlsaw  Just  a  fthort  time  before, 
the  homicide  to  the  effect  that  there  would  be 
trouble  between  him  and  Bob  If  Bob  came 
over  to  Bile  Odom's  to  a  dance  that  Rile  in- 
tended tu  have,  and  danced  with  his  (Rex 
Ray's)  wife.  It  appears  that  Bob  Hlsaw  and 
Rex's  wife  had  been  neighbors  and  friends 
ever  ^nce  they  were  boys  and  girls  together. 
There  is  also  some  evidence  to  the  effect  that 
Rex  Ray  had  been  married  previous  to  his 
marriage  to  Uzzle  Odom,  aad  that  his  ilrst 
wife  had  died  mysteriously,  and  that  Rex 
Ray  was  tried  for  killing  her.  This  evidence, 
we  presume,  was  admitted  for  the  purpose 
of  indicating  that  Lizzie  Ray  was  afraid  that 
Rex  would  kill  her,  and  that  she  instigated 
her  brothers  and  his  friends  to  kill  Rex  and 
bury  him.  On  the  other  hand,  the  theory  of 
the  state  ts  that  there  was  bard  feeling  be- 
tween Bob  Hlsaw  and  Rex  Ray,  and  that 
Rex  had  Indicated  that  he  intended  to  do 
Bob  some  injury  both  to  bla  person  and  his 
property,  and  that  Bob  was  Infuriated  there- 
by, and  on  this  occasion  was  drinking,  and 
excluded  he  would  put  Rex  out  of  the  way 
in  order  to  prevent  any  future  trouble.  The 
Jury  adopted  the  latter  theory  of  the  killing, 
and  there  is  ample  evidence  in  the  record  to 
support  the  conviction. 

The  defense  relied  upon  was  an  allbl,  Bob 
Hlsaw  testifying  that  he  was  at  home  from 
a  little  after  dark  on  the  evening  of  the  13th 
of  February,  1912,  all  the  balance  of  the  night, 
and  that  be  sat  up  with  a  sick  child  of  his 
until  after  midnight,  and  that  his  wife  and 
Hiram  Thomas  and  Jeff  Rainwater,  his 
cousin,  and  Idus  George  were  all  at  his  house 
that  night  sitting  up  with  the  sick  child, 
lie  is  corroborated  by  all  of  these  witnesses, 
who  were  sho■^vn  to  be  either  relatives  or  very 
intimate  friends  of  his,  at  whose  places  and 
with  whom  he  counseled  and  conversed  dur- 
ing the  time  he  was  scouting  from  the  2Stb 
day  of  June,  1012,  up  until  October,  1014. 
Bob  explains  the  fact  that  be  went  on  the 
scout  by  stating  that  he  had  heard  that  the 
Odoms  were  going  to  testify  that  he  killed 
Rex  Ray,  and  that  he  did  not  know  Just  when 
they  would  say  it  was  done,  and  ran  off  un- 
til he  couid  find  out  what  their  testimony 
would  be.  It  appears,  however,  that  after 
Bill  Hlsaw  was  tried  and  acquitted  and  the 
testimony  of  all  these  state  witnesses  t)ecame 
public,  even  after  that  time  Bob  r^urned  to 
near  the  scene  of  the  homicide  and  counseled 
and  advised  with  those  pet^le  who  after- 
wards corroborated  him  in  his  alleged  alibi. 
Tliis  was  either  late  In  the  year  1912  or  early 
In  the  year  1913,  and  yet  after  all  that  hap- 
pened Bob  again  went  on  the  scout  and  stay- 
ed for  a  pnlod  of  over  a  year,  and  never  did 
anzrender  blmedf  to  ttie  offlcen. 
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nils  killing,  according  to  the  testimony  of 
the  state's  witnesses,  was  as  cold  Uooded, 
cruel,  and  maUclous  as  any  of  wlii<^  we  have 
read.  If  there  ever  was  a  case  deserving  of 
the  death  p^ialty  this  Is  one.  A  defenseless 
man  shot  In  the  bed  while  asleep  without 
warning,  without  (v^rtunity  to  defend  him- 
self, or  even  to  say  good-bye^  and  then  after 
the  d^endant  had  shot  him  five  times,  and 
after  reloading  hla  pistol,  returned  to  the 
bed  because  he  was  sUll  alive,  and  put  a  final 
bullet  into  his  brain,  and  tbea,  after  threaten- 
ing the  lives  of  those  who  were  present,  omi- 
pelled  some  of  them  to  dress  the  corpse  and 
help  load  him  onto  a  horse  and  conceal  him 
in  a  deep  ravine  near  the  Arkansas  river, 
where  he  was  afterwards  burled. 

A.  Li  Beckett,  of  Stigler,  R.  C.  Roland,  of 
Okmulgee,  and  E.  O.  Clark,  of  Stigter,  for 
plaintiff  in  error.  S.  P.  Freeling,  Atty.  Gen., 
and  B.  McMillan.  Asst  Atty.  Gen.,  tot  the 
State. 

MATSON,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  regularly  elected  county 
attorney  being  dlsquallQed  by  reason  of  hav- 
ing been  employed  by  the  defendant  as  coun- 
sel in  his  defense,  prior  to  his  election  to 
the  office  of  county  attorney,  the  regular  dis- 
trict judge  of  the  district  while  holding  court 
in  another  county  in  the  district  appointed 
Mr.  Guy  A.  Curry,  an  attorney  of  the  Haskell 
county  bar,  as  spedal  prosecuting  attorney 
in  this  case.  This  appointment  was  made 
some  two  years  after  the  return  of  the  in- 
dictment; the  special  prosecutor  being  ap- 
pointed merely  for  the  purpose  of  preparing 
the  state's  case  for,  and  conducting,  the  trial. 

The  counsel  for  defendant  filed  numerous 
motions  and  took  various  exceptions,  all 
based  upon  the  action  of  the  district  Judge 
in  api)ointing  a  special  county  attorney  while 
not  in  open  court  in  Haskell  county.  It  la 
contended  that  our  statutes  require  that  a 
special  or  substitute  county  attorney  must  be 
appointed  by  the  court,  and  that  an  appoint- 
ment by  the  presiding  Judge  In  va«itlon  in 
void,  and  all  subsequent  proceedings  ci»iduct- 
ed  by  such  an  appoints  special  county  attor- 
ney are  an  absolute  nullity.  Counsel  dte  the 
case  of  Dodd  v.  State,  Z  Okl.  Or.  513,  115 
Pac.  682,  In  support  of  their  contention  that 
this  appointment  was  void.  However,  in 
the  Dodd  Case,  the  special  county  attorney 
was  appointed  a  district  Judge  who  had, 
prior  to  the  appointment,  become  disqualified, 
and  the  special  county  attorney  himself  failed 
to  prcqierly  qualify  according  to  the  laws  ot 
this  state. 

In  this  case  It  Is  nowhere  contended  that 
the  d^trict  Judge  making  the  ap[>ointment 
was  disqualified  to  act,  nor  that  the  special 
county  attorney  failed  to  take  the  required 
oath  of  office  before  acting.  On  the  contrary, 
it  Is  made  to  appear  affirmatively  that  the 
district  Judge  was  qualified  to  make  the  ap- 
pointment,  and  that  before  taking  any  uetSaa 
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In  the  case  the  special  county  attorney  prop- 
erly qualified. 

The  aoie  contratlon  in  this  case  la  that  the 
appointment  vas  void  because  not  made  In 
open  court  and  the  order  entered  upon  the 
minutes.  Section  1668,  Rev.  Laws  1910,  pro- 
vides: 

'The  district  conrt.  whenever  tbere  shall  be  no 
county  attorney  for  the  county,  or  when  the 
county  attomoy  stioU  be  absent  from  the  court, 
or  unable  to  attend  to  his  duties,  or  di^qualitiefl 
to  act.  may  appoint,  by  an  order  to  be  entered 
in  the  niiniites  of  the  court,  some  suitable  per- 
son to  perform  for  the  time  being  the  duties  re- 
quired by  law  to  be  performed  by  the  county  nt- 
lomey,  and  the  person  so  appointed  shall  there- 
upon be  vested  with  all  the  powers  of  such  coun- 
ty attorney  for  that  purpose.  Such  attorney 
shall  be  paid  a  reasonable  compensation  for  his 
services  by  the  county  for  which  be  is  so  ap- 
pointed." 

'Die  foregoing  statute  was  Intended  to  give 
the  district  court  the  power  and  authority  to 
appoint  teiupomrily  a  county  attorney  to  act 
In  the  place  and  stead  of  the  regular  county 
attorney  under  the  circumstances  ennmerated 
in  the  statute.  Prior  to  the  adoption  of  the 
Harris-Day  Code  the  words  "or  dlsqnallQed  to 
act"  were  not  contained  in  this  statute.  They 
were  inserted  by  the  codtflers  of  that  Code. 
Independent  of  the  statute,  however,  the 
court  would  have  the  Inherent  power  to  ap- 
point a  special  county  attorney  under  any  of 
the  circumstances  therein  enumerated.  It  Is 
essential  to  the  very  life  of  the  court  that  the 
proper  officers  be  In  attendance  upon  it. 
The  power  to  appoint  such  ofUcers  Is  neces- 
sary for  the  protection  and  existence  of  the 
court  and  absolutely  essential  to  the  adminis- 
tration of  Justice  and  the  enforcement  of  all 
our  laws.  It  would  be  an  indefensible  re- 
proach upon  our  institutions  if  crimes  should 
go  unpunhihed  and  the  public  business  re- 
mained unattended  to  for  want  of  power  in 
a  court  of  general  Jurisdiction  to  appoint 
some  one  to  supply  the  place  of  the  r^lar 
elected  officer  when  absent  fr«m  court  or  dis- 
<lnalifled  to  act  Hie  courts  of  this  state  are 
not  powerless  to  this  extent  They  have  the 
right  and  power  to  preserve  their  life,  and 
the  machinery  of  the  court  cannot  be  kept 
In  motion  without  its  proper  officers.  It  Is 
therefore  an  inherent  power  of  the  prealdlng 
Judge  of  the  court  to  supply  these  officers 
when  there  Is  a  temporary  vacancy  or  a  dls- 
quallflcntion  In  any  particnlnr  case.  We  con- 
ceive it  onr  duty  therefore  to  give  the  fore- 
going statute  a  broad,  practical,  and  com- 
mon-sense  construction  In  order  to  carry  In- 
to effect  the  pariwses  for  which  It  was  enact- 
ed, and  to  give  expression  to  this  Inherent 
power  of  courts  of  general  Jurisdiction  In 
this  state.  We  admit  that  It  was  intended 
that  the  special  county  attorney  should  be 
appointed  by  the  court;  but  should  an  Ir^ 
regularity  In  the  appointment  destroy  Its 
effect  and  render  void  all  l^e  acts  of  this  spe- 
cial offloer  where  It  appears  conclusively  from 
the  record  that  with  the  knowledge  and  con- 
sent of  the  court  the  officer  proceeded  to 


his  dnty?  In  Oils  case  while  ttie  original 

appointment  was  made  by  the  Judge  in  vaca- 
tion, yet  when  the  case  was  called  fbr  trial, 
and  objection  made  to  that  appointment,  the 
Judge  In  open  court  before  proceeding  to  the 
trial  of  this  case  announced  that  the  appoint- 
ment bad  been  made  by  htm.  and  permitted 
the  special  county  attorn^  thua  appointed  to 
proceed  as  tbe  representative  of  the  state 
in  this  action.  It  Is  admitted  also  by  connsd 
for  the  defendant  that  the  regular  county 
attorney  was  diaqaalified  In  this  cue;  that 
the  special  county  attorney  who  represented 
the  state  was  qualified  to  act.  and  the  very 
Judge  who  made  the  appointment  la  vacation 
presided  at  the  trial.  It  Is  our  opinion,  there- 
fore, that  the  action  of  the  trial  Judge  in 
permitting  the  special  county  attorney  to 
act  under  these  circumstances  amounted  In 
itself  to  an  appointment  made  by  tbe  court, 
and  was  a  specific  ratification  by  tbe  court 
of  everything  that  tbe  presiding  Judge  had 
done  In  vacation  and  at  his  chambm.  Tbe 
purpose  of  having  Uie  appointment  made 
the  court  Is  to  permit  a  Judicial  determina- 
tion of  the  fact  that  some  ground  exists  un- 
der the  statute  which  permits  en  appointment 
to  be  made.  That  such  a  ground  did  exist 
clearly  appears  from  the  record  of  the  trial 
and  proceedings  In  this  case.  The  purpose 
of  having  the  order  of  appointment  noted 
In  the  minutes  of  tbe  court  Is  to  supply  a 
record  thereof,  and  In  our  t^lnlon  it  Is  a 
substantial  compliance  with  that  provision 
of  tbe  statute  If  the  order  of  appointment  be 
recorded  on  the  Journal  of  the  court  and  made 
a  part  of  the  proceedings  of  the  case,  as  waa 
done  in  this  Instance.  In  the  case  of  State  v. 
Duncan,  116  Mo.  288,  22  S.  W.  699^  It  waa 
held : 

"Where  there  waa  no  prosecutinit  officer  in  at- 
tendance on  the  trial,  the  court  had  the  power, 
aside  from  Revised  Statutes  1889,  {  64.'i,  to  ap- 
|]oint  a  temporary  representative  of  tbe  state; 
and  the  fact  that,  in  the  absence  of  the  circuit 
attorney,  tbe  trial  court  permitted  another  to 
represent  him  was  tantamount  to  an  appoint- 
ment" 

And  again,  section  S90S,  Be  vised  Laws 

1910,  provides: 

"If  the  county  attorney  fails,  or  la  unable  to 
attend  at  the  Irial,  or  is  disqualified,  tbe  court 
must  apiwint  some  attorney  at  law  to  perform 
the  duties  of  the  county  attorney  on  such  trial." 

The  latter  statute  permits  Uie  court  to  ap- 
point a  special  county  attorney  for  the  trial 
of  any  particular  case  where  the  regular 
county  attorney  is  disqualified.  These  stat- 
utes are  merely  expressive  of  the  lulierent 
powers  of  a  court  of  general  Jurisdiction, 
and  when  it  da  made  to  appear,  as  It  does  in 
this  case,  that  a  cwtlngoicy  arose  under 
which  It  was  proper  for  the  court  to  ap- 
point a  substitute  for  tbe  county  attorney, 
although  the  appointment  be  made  In  vaca- 
tion. If  afterwards  In  open  court  the  same 
Judge  recc^lzes  the  appolotm«it  and  per- 
mits a  qualified  person  to  act  up(m  the  trial 
in  the  place  and  stead  of  the  disqualified 
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otrant7  attorney,  there  haa  been  a  sufficient 
oompUance  with  the  statutory  requixemeuts 
to  validate  said  appointment 

[3,  4]  It  is  also  contended  that  the  court 
erred  in  denying  the  mutton  to  dismiss  the 
action  because  the  special  county  attorney 
held  a  court  of  Inquiry  lin  which  certain  of 
the  witnesses  for  the  state  were  examined 
under  oath  relative  to  the  commission  of  this 
offense.  Coansel  for  appellant  have  cited  us 
to  no  statute  which  makes  such  action  a 
ground  for  dismissing  a  criminal  action  or 
setting  aside  an  indictment.  The  grounds  up- 
on which  an  action  may  be  dismissed  and 
an  indictment  set  aside  are  clearly  set  out 
In  the  statute,  and  the  fact  that  the  county 
attorney  or  his  substitute  examines  certain 
witnesses  under  oath  In  the  absence  of  the 
defendant  is  not  among  the  grounds  enumer- 
ated therein.  Subdlv-islon  2  of  section  1  of 
chapter  68  of  the  Session  Laws  of  1913  per- 
mits the  county  attorney, 
"on  approval  of  the  county  judge  or  district 
jDdge,  [to]  issue  subptBuas  in  felony  cases  aad  call 
witnesses  before  him  and  have  them  Bwom  and 
tfa«ir  testimony  reduced  to  writing  and  signed 
the  witnesses  at  the  cost  of  the  county.  Such 
exaounatioo  must  be  confined  to  some  felon; 
committed  against  the  statutes  of  the  state  and 
triable  in  that  county,  and  the  evidence  so  taken 
■hall  not  be  receivable  in  any  civil  proceeding." 

We  are  not  concerned  with  the  wisdom  or 
policy  of  this  statute.  That  was  a  matter 
tot  the  LeglBlatare  to  determine,  and,  har> 
Ing  determined  that  such  examinatioos  were 
necessary  in  felony  cases.  It  becomes  only 
0te  province  of  this  court  to  construe  such 
statute  and  pass  upon  Its  constitutionality 
if  quratloned.  In  this  case  it  is  not  contend- 
ed that  the  statute  Is  unconstitutional,  but 
only  that  the  county  attwney  is  powerless 
to  bold  such  an  examlnatltm  in  the  absence 
of  tiie  defendant,  or  bis  counsel,  and  that 
his  action  in  so  d(dog  is  prejudicial  to  the 
Bobstantlal  rights  of  the  defendant  tn  that 
it  has  a  tendency  to  intimidate  the  wit- 
nesses thus  examined  and  compel  them  to 
testify  to  facts  which  th^  otherwise  would 
not.  We  cannot  appreciate  the  lo^c  of  the 
reasoning  that  such  an  examination  would 
be  prejudicial  to  the  substantial  rights  of  a 
defiendant.  Upon  the  trial  of  a  criminal  case 
defendant  has  a  constitutional  right  to  be 
eonfronted  with  the  witnesses  against  him, 
bttt  prior  to  the  trial  the  Legislature  has 
the  power  to  provide  for  the  discovery  of 
evidence  showing  the  commission  of  crime. 
Kelther  the  defendant,  nor  bis  counsel,  have 
the  right  to  be  present  at  a  grand  Jury  In- 
Testigatlon.  It  ofttimea  happens  that  after 
an  Indictment  bas  been  returned,  or  a  pre- 
liminary examination  into  a  felony  has  been 
had,  the  county  attorney  hears  of  other  evi- 
dence which,  if  true,  would  be  valuable  in 
the  trial  of  the  case,  and  for  the  purpose  of 
permitting  the  county  attorney  to  examine 
the  witnesses,  where  such  reports  come  to 
him,  who  are  supposed  to  have  knowledge 
of  those  facts,  it  is  essential  to  the  admln- 


Istration  of  jtistlce,  and  the  Legislature  has 
seen  dt  so  to  provide,  that  when  the  district 
or  county  Judge  approves  thereof  that  those 
witnesses  be  examined  under  oath  and  at  the 
expense  of  the  county.  In  a  capital  case  It 
Is  essential  that  the  county  attorney  in- 
dorse the  names  of  these  witnesses  upon  the 
indictment  or  information  and  serve  a  list 
of  them  with  their  respective  post  office  ad- 
dresses upon  the  defendant  at  least  two  days 
before  the  case  Is  called  for  trial.  The  de- 
fendant therefore  Is  provided  with  a  means 
by  which  he  may  be  informed  as  to  what 
witnesses  will  be  used  by  the  state,  and  In 
that  way  have  access  to  determine  what 
their  testimony  will  likely  be.  Tlils  Is  a 
privilege  that  Is  accorded  him  by  the  Con- 
stitution, and  there  was  full  compliance  with 
that  provision  in  this  case;  The  defendant 
upon  the  trial  had  the  right  to  be  confronted 
with  these  witnesses  who  were  thus  examin- 
ed in  his  absence.  lie  had  the  right  to  fully 
cross-examine  them  as  to  anything  that  h&p- 
penM  at  the  proceeding  wherein  the  county 
attorney  had  examined  them,  under  oath, 
and  If  tbey  had  been  Intdmldated  or  com- 
pelled by  the  county  attorney  to  make  dis- 
closures which  were  not  true,  or  If  any  un- 
due influence  had  been  exerted  upon  them 
at  such  examination,  those  matters  were 
proper  to  be  ellrited  upon  the  e.tamInation 
at  the  trial.  The  objection  here  Interposed, 
therefore.  In  our  opiolon,  is  directed  more 
to  the  credibility  of  witnesses  thus  obtain- 
ed, and  doee  not  contravene  any  of  the  con- 
stitutional or  statutory  rights  of  the  de- 
fendant The  court  did  not  err.  therefore, 
In  overruling  the  motion  to  dismiss  the  ac- 
tion and  set  aside  the  Indictment  on  tills 
ground.  Other  alleged  errors  are  assigned 
as  causes  for  reversal  based  upon  the  in- 
validity of  the  appointment  of  the  special 
county  attorney,  but  In  view  of  what  we 
have  heretofore  snid  It  Is  unnecessary  to  dis- 
cuss these  assignments. 

(»,  81  The  regular  panel  of  Jurors  being  In- 
RUfBcIent  from  which  to  select  a  jury  to  try 
this  case  the  court  Issued  an  open  venire, 
directed  to  the  sheriff,  for  25  qualified  men, 
to  be  selected  from  the  body  of  the  county. 
The  defendant  contended  that  these  Jurors 
should  have  been  drawn  from  the  regular 
Jury  box.  This  contention  is  without  merit, 
for  the  statute  specifically  provides  that: 

Under  circumstances  Boch  as  this  "the  jury 
may  be  completed  from  talesmen,  or  the  conrt 
may  direct  tnat  an  open  venire  be  issiiod  to  the 
sheriff  or  other  suitable  person,  for  such  num- 
ber of  jurors  as  may  be  deemed  necessary,  to 
be  selected  from  the  t)ody  of  the  county,  or  from 
such  portion  of  the  county  as  the  court  may  or- 
der."  Section  3093,  Rev.  Laws  1910. 

However,  whMi  the  special  panel  of  Jurors 
summoned  by  the  sheriff  were  retumeil  into 
court,  counsel  for  the  defendant  moved  to 
quash  the  panel,  upon  the  ground  that  the 
sheriff  was  disquallQed  to  act,  being  a  proba- 
ble witness  for  the  state  In  the  case  and  hav- 
ing offered  a  reward  for  the  apprehcaisioii  of 
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Qie  defendant  The  court  sustained  this 
motion.  Thereupon  It  was  agreed  between 
counsel  for  the  defendant  and  the  special 
county  attorney  that  Mr.  Nell  B.  Gardner 
should  be  appointed  as  a  special  officer  to 
bring  In  another  Jury.  The  court  appointed 
Mr.  Gardner,  and  he  took  the  required  oath 
in  the  presence  of  the  court,  and  received  in- 
structions from  the  court.  Mr.  Gardner  was 
to  serve  an  open  venire  of  30  names,  and 
summoned  as  a  part  of  the  panel  18  of  the 
Jurors  who  had  previously  been  summoned 
by  the  sherlCf.  Tliere  was  no  collusion  be- 
tween the  sheriCC  and  Mr.  Gardner  In  sum- 
moning these  particular  jurors.  The  record 
discloses  that  Mr.  Gardner  summoned  them 
without  any  knowledge  that  they  had  thereto- 
fore l>een  summoned  by  the  sheriff,  without 
any  directions  from  the  sheriff  or  any  other 
person  to  summon  those  portlcular  persons, 
but  that  they  were  mostly  fanners  living  In 
various  parts  of  the  county,  some  of  whom  he 
met  upon  the  streets  and  some  around  the 
courthouse;  that  in  addition  to  these  meit  he 
went  out  over  the  county  and  summoned  12 
more  qualified  men.  The  record  also  shows 
that  Mr.  Gardner  made  no  improper  remarks 
to  any  of  these  Jnrors  at  the  time  th^  were 
summoned. 

Counsel  for  the  defendant  Interposed  a 
motion  to  quash  the  entire  panel  summoned 
by  Mr.  Gardner,  which  motion  was  by  the 
dourt  overruled,  and  thereupon  counsel  ob- 
jected to  the  placing  of  the  names  of  these 
18  Jurors,  who  had  previously  been  summoned 
by  the  sheriff,  into  the  Jury  box  for  the  trial 
of  this  case.  This  motion  was  also  overruled  j 
by  the  court  and  exceptions  taken  by  coun- ! 
sel  for  defendant.  Both  the  quashing  of  this 
second  panel  and  the  action  of  the  court  In 
permitting  the  names  of  these  18  Jurors  to 
be  placed  in  the  box  are  alleged  as  grounds 
for  reversal  of  this  Judgment  In  our  opin- 
ion, these  wmtMitlons  are  without  merit.  It 
ia  not  ground  for  quashing  the  entire  panel 
that  some  of  the  Jurora  on  the  panel  had  been 
previously  served  by  an  officer  held  to  be  dla- 
quallfled  to  act  When  brought  Into  court 
on  this  panel  they  were  served  by  a  qualified 
officer,  and  one  whom  both  the  state  and  the 
defendant  had  agreed  upon.  The  entire  pan- 
el may  only  be  quashed  when  It  la  served  by 
an  officer  who  is  dlsquallded  within  the 
meaning  of  section  5S48,  Revised  Laws  1910, 
which  provides: 

"When  the  panel  Is  formed  from  persons  whose 
names  are  not  drawn  as  jurors,  a  cballenfce  may 
be  taken  to  the  panel  on  account  of  any  bias  of 
the  officer  who  summoned  them,  which  would 
be  good  ground  of  challenge  to  a  Juror.  Such 
cballenf^e  must  be  made  in  the  same  form,  and 
determined  in  the  same  manner  as  if  made  to  a 
Juror." 

Was  it  error,  however,  lor  the  trial  court 
to  permit  the  names  of  these  jurors  to  be 
placed  In  the  bos  and  used  upon  the  trial? 
Was  the  action  of  the  court  In  so  doing  preju- 
dicial to  the  substantia]  rights  of  the  defend- 
antt  None  ot  the  conditions  whidi  v/en 


shown  to  exist  In  the  cases  of  Harjo  t.  State, 
1  Okl.  Cr.  690.  98  Pac.  1021,  20  Ll  R.  A.  (N. 
S.)  1013,  and  Schuford  v.  SUte,  4  Okl.  Cr. 
513,  113  Pac.  211,  arc  shon-n  to  exist  In  this 
case.  In  the  Harjo  Case  It  was  shown  that 
the  officer  who  summoned  the  talesmen  did 
not  act  Impartially,  but  would  only  select 
those  whom  he  thought  were  favorable  to  the 
prosecution.  In  the  Schuford  Case  after  the 
sheriff  was  disqualified  the  special  officer 
summoned  the  very  Jurors  that  the  sheriff 
had  theretofore  siunmoncd,  and  this  was 
done  by  express  direction  from  the  sheriff. 
This,  of  course,  was  practically  a  resummon- 
ing of  the  same  Jury  by  the  sheriff.  Not  so 
in  this  case.  These  18  men  who  were  sum- 
moned by  the  special  officer  were  summoned 
by  him  without  any  direction  of  the  sheriff, 
or  without  any  knowledge  on  the  part  of  the 
sheriff  that  they  were  being  summoned  a  sec- 
ond time  or  without  knowledge  by  the  special 
officer  that  the  sheriff  had  previously  summon- 
ed any  of  them.  If  they  were  disqualified 
it  was  not  because  of  any  Improper  conduct 
on  the  part  of  the  officer  in  summoning  tbem. 
In  our  opinion,  they  stood  upon  the  same 
basis  as  any  other  member  of  this  special 
pan61  that  was  brought  in  by  a  qualified  offi- 
cer. It  defendant  had  any  legal  ground  for 
challenge  it  was  to  the  Individual  Juror  and 
not  to  the  panel,  and  after  these  names  were 
permitted  to  be  placed  In  the  box  It  was  the 
duty  of  counsel  for  defendant  to  challenge 
them  as  Individuals.  This  was  not  done. 
Therefore  any  objection  to  these  Individual 
Jurors  on  the  ground  that  they  had  previously 
been  served  by  a  disqualified  officer  was 
waived.  In  the  case  of  People  v.  Vincent, 
95  Cal.  425,  30  Pac.  581,  the  only  Instance 
which,  after  a  diligent  search,  we  can  find 
where  the  exact  question  here  passed  upon 
was  ever  decided.  It  was  held : 

"The  fact  UiRt.  after  a  diallense  to  a  panel 
had  been  sustained  on  the  ground  of  bias  and 
prejudice  of  the  deputy  sheriff  summoning  the 
jurors,  a  few  of  the  persons  composing  it  were 
summoned  on  a  second  venire,  is  no  ground  for 
challenge  to  the  second  panel,  but  the  objections 
should  be  made  to  the  individual  Jurors." 

We  hold,  therefore,  that  the  trial  court  did 
not  err  In  overruling  the  challenge  to  the 
panel  of  Jurors  served  by  the  special  officer, 
and  also  that  by  reason  of  ^e  failure  of  the 
defendant  to  object  individually  to  the  18 
men  who  had  previously  been  served  by  the 
sheriff  on  the  ground  that  they  were  disquali- 
fied to  act  he  has  waived  the  error,  if  any, 
occasioned  by  the  trial  judge  permitting  the 
names  of  these  men  to  be  placed  in  the  Jury 
box.  So  far  as  Is  disclosed  by  the  record  in 
this  case,  earti  of  the  men  who  served  upon 
the  jury,  out  of  the  18  complained  of,  were 
accepted  as  individual  jurors  without  further 
objection  by  the  defendant  Neither  does  the 
record  show  that  the  defendant  exhausted  all 
of  his  peremptory  {^allenges  to  individual 
Jurors,  or  that  he  was  icqutred  to  exercise  a 
peremptory  challenge  to  any  of  the  Jurors 
previously  sumiiMHied  by  the  OtetiSt.  Under 
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»och  circiimstances  tlils  court  cannot  hold 
that  a  fair  and  Impartial  jury  was  not  af- 
forded the  defendant  in  the  trial  of  this  case. 

[7]  It  is  also  contended  that  the  court 
erred  In  refugiug  to  give  Instructions  Nos.  2 
and  3  requested  by  the  defendant,  which  are 
as  follows: 

2.  "You  ar«  instructed  that  ft  oonTiction  can- 
not be  had  upon  the  testimony  of  accomplices 
unless  they  be  corroborated  by  such  other  evi- 
dence  as  tends  to  connect  the  defendant  with  the 
commissioo  of  the  offense,  and  the  corrohoration 
is  not  sufficient  if  it  merely  show  the  commission 
Kit  the  offense  or  the  circumstances  thereof." 

3.  "In  this  connection  you  are  instructed  that 
an  accomplice  is  one  whose  connection  with  the 
commission  of  the  crime  is  such  that  he  could  he 
indicted  for  the  offense  of  which  the  accused  is 
being  tried." 

If  there  is  doubt  as  to  whether  from  the 
evidence  a  witness  is  or  Is  not  an  accomplice, 
then  the  trial  court  should  define  an  accom- 
plice and  leave  Uie  determination  of  that  fact 
to  the  Jury,  together  with  a  proper  Instruc- 
tion that  the  defendant  cannot  be  convicted 
npMi  the  uncorroborated  testimony  of  an 
accomplice.  In  this  case,  however.  It  was  not 
error  for  ttie  trial  court  to  refuse  to  give 
these  requested  ln8tmctlon&  We  have  care- 
fully examined  the  evidence  adduced  both  by 
witnesses  on  behalf  of  the  state  and  by  those 
tor  the  defendant,  and  It  nowhere  appears 
that  any  of  these  witnesses  for  the  state  were 
accomplices  under  our  statutes.  The  testi- 
mony shows  that  iwrhaps  some  were  acces- 
sories after  the  fact,  and  were  guilty  of  a 
separate  and  distinct  offense  from  that  for 
which  the  defendant  was  tried.  Under  our 
Code  all  persons  who  are  concerned  in  the 
cfHumisslon  of  a  crime  whether  they  directly 
commit  the  act  constituting  the  offense  or 
aid  and  abet  In  Its  commission,  though  not 
present,  are  principals.  Section  2101,  Revised 
Laws  1010. 

"All  persons  who,  after  the  commission  of  any 
felfmy.  conceal  or  aid  the  offender,  with  knowl- 
edge that  he  has  committed  a  felony,  and  with 
intent  that  be  may  avoid  or  escape  from  arrest, 
trial,  conviction,  or  punishment,  are  accessories." 
Section  210^  Bevlsed  Laws. 

niere  Is  no  evidence  In  this  record  to  the 
effect  that  any  of  the  witnesses'  who  testified 
for  the  state  either  aided,  abetted,  or  en- 
couraged the  defendant  to  commit  this  crime, 
although  some  of  them  were  present  when 
the  crime  was  committed,  and  after  Its  com- 
mission aided  and  abetted  the  defendant  in 
concealing  the  same.  Had  there  been  a  ques- 
tion of  doubt  as  to  whether  the  evidence 
shows  that  these  parties  were  or  were  not 
accomplices,  then  the  court  should  have  given 
the  Instructions  requested,  or  proper  ones 
along  the  same  lines;  but  where  the  fact  Is 
not  disputed,  and  there  is  no  evidence  to 
show  that  any  witness  for  the  state  was  nn 
accomplice,  there  Is  no  error  in  refusing 
to  give  an  Instruction  upon  the  necessity  of 
OOTroboratlng  an  accomplice. 

II]  It  Is  also  contended  that  the  court 


erred  In  refusing  to  give  Oie  following  In- 
struction: 

"Yon  are  instructed  that  If  during  the  coarse 
of  this  trial  any  evidence  lias  been  offered  which 
is  capable  of  two  constructions,  one  favorable  to 
the  defeadant  and  one  unfnvorable,  that  it  will 
be  your  duty  to  give  to  such  evitlcnce  the  «m- 
Htruction  most  favorable  to  the  defendant." 

This  instruction  was  properly  refused  be- 
cause It  Invaded  the  province  of  the  Jury  and 
tended  to  deprive  the  Jury  of  the  right  to  de- 
termine the  weight  of  the  evidence  and  the 
Inferences  properly  to  be  drawn  therefrom. 
In  the  case  of  Dunn  y.  State.  125  Wis.  181, 
102  N.  W.  935,  the  court  said: 

"The  conrt  was  requested  to  Instract  the  jnry : 
'Where  evidence  Is  offered  which  is  susceptible  of 
two  constructions,  one  of  which  tends  to  enitt 
and  the  other  to  innocence,  it  is  the  duty  of  the 
jury  to  adopt  the  latter.'  We  are  satished  that 
this  ret]uc8t  does  not  embody  a  correct  rule  for 
the  guidaoce  of  the  jury  in  considering  the  evi- 
dence before  them.  It  would  amount  to  a  di- 
rection to  the  jury  that  any  evidentiary  fact 
submitted  to  their  consideration  must  be  con- 
sidered as  tending  to  prove  ianocence  If  it  can 

Jiossibly  be  so  construed.  This  would  deprive 
uries  of  the  right  to  give  to  evidence  the  signifi- 
cance which  they  find  and  believe  to  be  its  nat- 
ural and  reasonable  interpretation,  in  view  of  all 
the  facts  and  sunonnding  circumstances  of  the 
case.  The  duty  of  Interpreting  evidence  and 
drawing  inferences  therefrom  in  criminal  trials 
is  peculiarly  within  the  province  and  the  good 
judgment  of  the  jury,  and  should  not  he  Infringed 
upon  by  artificial  rules  for  determining  its 
weight,  and  limiting  the  inferences  they  mlghK 
reasonably  draw  therefrgm." 

See,  also,  Kennedy  v.  State,  40  South.  61^*^ 
[1,10]  Ckiunsel  for  appellant  also  contend 
that  there  was  error  by  the  trial  court  In 
admitting  certain  incompetent  and  irrelevant 
evidence,  and  In  making  certain  remarks 
which  are  alleged  to  be  prejudldal  to  the 
accused.  There  is  embodied  in  the  brief  long 
excerpts  from  the  testimony  of  several  of 
the  witnesses,  but  It  Is  nowhere  pointed  out 
by  counsel  why  the  admission  of  this  evi- 
dence was  incompetent  or  Irrelevant  No  rea- 
sons are  given  why  the  trial  court  should 
have  rejected  the  same  or  wherein  the  re- 
marks of  the  trial  court  Injured  the  ac- 
cused. Counsel  leave  It  up  to  this  conrt  to 
guess  that  the  admission  of  this  evidence 
was  prejudicial,  and  that  the  remarks  of  the 
trial  court  were  injurious.  We  have  ex- 
amined this  entire  record,  re;id  the  cvldoice 
carefully,  and  given  due  consideration  to 
all  the  remarks  made  by  tlie  trial  court;  we 
cannot  say  that  there  was  error  in  this  par- 
ticular which  wonid  authorize  this  court  to 
reverse  this  Judgment 

After  a  full  and  careful  consideration  of 
nil  the  points  urged  by  counsel  for  the  appel- 
lant and  assigned  as  reasons  for  a  reversal 
of  this  Judgment,  we  conclude  that  none  of 
the  errors  complained  of  were  of  such  a  fun- 
damental nature  or  so  prejudicial  as  to  de- 
prive the  accused  of  that  fair  and  Impartial 

>  Reportod  Id  full  In  th«  Souttiero  Reporter;  re- 
ported as  a  memorandum  decltion  without  opiates 
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trial  which  is  guaranteed  to  him  nndet  the 
Constitution  and  laws  of  thUs  state. 
The  Judgment  Is  therefore  affirmed. 

DOTLSl,  P.  and  AKMSTRONQ.  J.,  con- 
cur, 

(101  Kan.  62) 
STATE  T.  McCULLOUGH.   (No.  20702.) 

(Supreme  0>urt  of  Eanaas.  June  9,  1017.) 

(SyTlahua  ly  fhe  Court.) 

1.  Indictment  and  Information  ©=3137(1) — 
QuASHiNo  Information— Formal  Detect. 

followed  that  an  information  charKlnjc 
a  criminal  olTeiise  cannot  be  quaithcd  for  a  mere 
formal  defect  wliich  does  not  prejudice  the  aub- 
Btantial  rigbta  of  the  defendant. 

[Ed.  Note.— For  other  eases,  «ee  Indictment 
and  Information,  Cent  Dig.  |  480.) 

2.  InoicnccNT  and  Information  «=»lGlfl)— 
Trial  Amendment— Discbbtion  of  Court. 

Rule  followed  that  an  information  may  be 
amend(^  during  the  trial  on  mere  matters  ot 
form,  at  the  discretion  of  the  court  when  the 
rigbta  ot  the  defendant  are  not  prejudiced  there- 
by. 

[Bd.  Note.— For  other  eaMB,  m  Indictment 
and  InformatUih,  Cent.  Dls.  IS  516,  522.) 

S.  Indictment  and  Inforhation  4s»101(4)— 
Name  and  Title  or  Proseoutiho  Aitor- 
ninr— Amendment. 
In  the  text  of  an  iDfomiation,  the  prosecitt- 
ing  attorney  pave  hEa  name  and  official  title, 
but  at  the  conclusion  of  the  charge  his  official 
title  alone  appeared,  and  his  siRnature  was  in- 
advertently omitted.    Held,  the  defect  was  one 
of  form,  and  the  information  could  not  be  quash- 
ed for  such  defect,  and  the  county  attorney's 
rignature  could  be  supplied,  with  leave  of  court, 
at  any  time  during  the  trial. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  618.1 

(AidiUonal  BvHaUu  &y  Bditortel  Staff.) 

4.  Indictment  and  Information  «=»52(2)— 
Verification  bt  Third  Pabtt — Vebifica- 

nON    BY  COUNTT  AtTORNET. 

Where  an  information  was  positively  verified 
by  another  person,  it  did  not  reqnire  a  veriHca- 
tion  by  the  county  attorney  on  hi*  mere  'infor- 
mation and  beUef." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ({  165.  166.] 

Appeal  from  District  Court,  SedKwl<A 
Ckiunty ;  Thornton  W.  Sargent,  Judge. 

Ada  McCuUough  was  convicted  of  main- 
taining a  liquor  nuisance^  and  the  appeals. 
Affirmed. 

J.  C.  Milton,  of  Wichita,  for  appellant  S. 
M.  Brewster,  Atty.  Gen.,  and  Ross  McCor- 
mlck,  Glenn  Porter,  end  H.  Cb  Obstor,  all 
of  Wichita,  for  the  State. 

DAWSON,  J.  The  defendant  was  convict- 
ed of  maintaining  a  liquor  nuisance  and  ber 
appeal  relates  to  the  fact  that  the  county  at- 
torney had  Inadvertently  neglected  to  sign 
the  information  and  was  permitted  to  sign 
it  after  the  Jury  was  impaneled. 

The  Information  reads: 

"I,  Ross  McCormick,  county  attorney  of  Sedg- 
•wi^  county,  etc,  come  now  here  and  give  tbe 


court  to  understand  and  be  Informed :  *  *  * 
(Here  follows  the  charge.)  •  .  •  •  Contrary 
to  the  form  of  the  statutes,  etc:  ■  ■  ■  , 
County  Attorney.^ 

There  was  a  pORltlvft  veriflcatlon  of  a  pri- 
vate dtlxen  appended  to  the  Information. 

[1-31  The  motion  to  quash  raised  all  man* 
ner  of  objections  to  the  Information  except 
the  only  pertloent  one— the  want  of  the  conn- 
ty  attorney's  slenature.  It  was  no  abuse  of 
the  court's  discretion  to  permit  the  county  at- 
torney to  attach  his  signature  when  this 
mere  formal  defect  was  spetlftcally  pointed 
out  In  the  text  of  the  informntion,  tbe  de- 
fendant was  advised  that  the  lawful  official, 
Ross  SicCormIck,  county  attorney,  wna  the 
relator  who  was  setting  the  machinery  nf 
the  law  In  motion  against  her.  So  did  the 
words  "county  attorney"  at  the  conclusion  of 
the  charge.  The  defendant  does  not  show 
how  the  want  of  this  signature  prejudiced  her 
In  the  allphtpst  tlpgrpe. 

Many  graver  Informalities  h«re  been  held 
Inaufllcient  to  disturb  Judinneirts  where  the 
court  had  no  doubt  about  the  Justice  of  the 
net  result  See  State  v.  Cooper.  31  Ksn. 
505,  3  Pac.  429;  State  v.  Bucg.  (W  Knn.  fifiS, 
72  Pac.  2.36;  State  v.  Coover,  6fi  Kan. 
3S2.  76  Pac.  S45.  Under  the  inhibitions  of 
the  Crlnilnnl  Code,  i  110  (Oen.  St.  1815,  | 
8024),  tbe  court  could  not  have  sustHlned  the 
motion  to  quash ;  and  the  defect,  being  only 
one  of  form  and  not  of  substance,  could  be  sup- 
plied at  any  time  during  the  trial.  Crlm. 
Code.  8  72  (Gen.  St.  1915,  |  7982). 

[4]  Since  the  informntion  was  positively 
verified  by  another  person.  It  did  not  require 
a  verification  by  the  county  attorney  on  bU 
mere  "information  and  belief."  State  v. 
Brooks,  a.*!  Kan.  708.  7  Pac.  091. 

The  Judgmeat  Is  afflrmed.  All  the  Justices 
concurring. 

an  KAo.  iLZt 
HODGE  V.  BISHOP  et  aL  (No.  20!n8^ 

(Supreme  Court  of  Kansao.  June  0,  191TJ 

(Btfllaifui  fry  ike  Court.) 

1.  Appeal  and  Rrror  «S91104(2)— Mahdat* 
OP  Supreme  Court— Construction. 

A  mandate  from  the  Supreme  Court  direct- 
ing a  trial  court  to  adjudicate  a  certain  matter 
doo-8  not  direct  that  any  particular  judgment  be 
rendered. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |S  4U51-^055.] 

2.  Appeal  and  Error  €=>I>07(2)— Judgment 
Without  Support  in  Findinos— ItEVERs-M- 

A  judgment  will  not  be  reversed  on  the 
ground  that  it  is  not  supported  hy,  or  is  con- 
trary to,  the  Bndlngs,  where  the  Judnnent  is 
the  only  one  that  can  be  rendered  coogistcat  with 
the  findings. 

[Ed.  Note. — For  other  cntm.  see  Appeal  and 
Error.  Cent  Dig.  S9  28&d,  2011-:a)13,  SUIA. 
2916.1 

8.  Appeal  and  Erbob  «s»1039(1)— HAunxaa 

Ehbor— Omission  to  File  Late  Plkadino. 
It  is  not  reversible  error  to  refuse  to  permit 
a  belated  pleadiog  to  be  filed,  when  tbe  pleadings 
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om  file  preeent  all  the  Issoee  necessary  for  a 
complete  determination  of  all  matters  in  con- 
trorersy. 

4.  APPEAL  AND  EhBOE  «=>1001(1>— FlHDIHO 
OF  JURY-^ETTINO  ASIDE. 

It  is  not  error  to  refuae  to  set  aside  a  find- 
in);  of  a  ]ui7,  where  the  finding  is  supported  bj 
evidence. 

[Ed.  Note.— ISNn-  other  cases,  see  Amieal  and 
Error,  Cent.  Dig.  |{  8028-3033.] 

Appeal  from  District  Court,  Reno  County. 

Action  by  I*  D.  Hodge  against  Warden 
Bisbop  and  Flora  Bishop,  with  counterclaim 
by  defendant  Flora  Bishop.  Judgment  for 
plnlntltr  In  part  and  for  defendants  in  part, 
and  defendants  appeal.  Affirmed. 

C  M.  Williams,  of  Hutchinson,  Sam  Jones, 
of  Lyons,  and  D.  C.  Martlndell,  of  Hutchin- 
son, for  appellants.  F.  I*  Martin,  Carr  W. 
Taylor.  Van  M.  Martin,  and  John  M.  Martin, 
all  of  Hutcblnaon,  for  appellee. 

MARSHALL,  J.  This  Is  the  second  appeal 
In  this  case.  Hodge  t.  Bishop.  96  Kan.  419, 
151  Paa  1105.  The  cause  was  remanded, 
with  directions  to  the  trial  court  to  adjudi- 
cate the  counterclaim  of  the  defendant  Flora 
Bishop.  Immediately  after  the  caose  was 
remanded,  the  plaintiff  asked  permission  to 
flile  an  amended  answer  and  cross-petition 
to  the  counterclaim  of  defendant  Flora 
Bhdiopi  This  permission  was  refused.  No 
additional  evidence  was  Introduced.  The 
trial  court  specifically  approved  the  findings 
of  the  Jury  that  had  been  made  before  the 
first  anwal.  Them  flndlngs  wen  as  fol- 
lows: 

"Q.  No.  1.  Did  defendant  pay  the  rent  accord- 
ing to  the  agreement  with  the  plaintiff?  A.  No. 

"Q.  No.  2.  How  much,  If  anything,  did  de- 
fennant  owe  plaintiff  for  rent  at  the  beginning 
of  this  suit?  A.  $400. 

"Q.  No.  3.  Did  L.  D.  Hodge,  in  Jonnary. 
1907,  Bay  to  Warden  Bishop  that  if  he  found 
any  land  In  Arkansas  that  suited  faim  for  a  farm, 
for  himself  and  wife,  that  he  could  sell  that  land 
in  controversy  and  put  the  proceeds  into  Ar- 
kansas land?  A.  No. 

"Q.  No.  4.  Did  I*  D.  Hodge,  in  February, 
1907.  say  to  Warden  Bishop  and  his  daughter, 
Florence  Bishop,  that  it  they  would  pay  him 
two-fifths  of  the  crop  and  SlOO  per  year  for  two 
years,  and  afterwards  a  less  rent,  during  his 
natural  life,  that  they  could  go  apoa  the  land  in 
controversy  and  improve  it  and  make  a  home 
for  them?  A.  Yes. 

"Q.  No.  6.  Did  Warden  Bishop  and  Florence 
Bisbop  in  pursuance  of  said  proposition  ro  upon 
said  land  in  controversy,  and  pay  twolifths  of 
the  crop  and  $100  per  year  for  two  years  as 
rent  for  said  Innd?  A.  Tea. 

*'Q.  No.  6.  Did  U  D.  Hodge  In  1910  say  to 
Warden  Bishop  and  Florence  Bisbop  that  he 
would  only  require  an  annual  rent  for  said  land 
'  in  controversy  of  one-third  of  the  crop  raised  up- 
on said  land?  A.  Yes. 

No.  7.  Did  L.  D.  Hodpe  in  1911  say  that 
be  would  only  require  the  said  Warden  Bishop 
and  Florence  Bishop  to  pay  as  rent  for  satd 
land  the  remainder  of  his  life  the  one-third  of 
the  crop  raised  upon  said  land  in  controversy? 
A.  No. 

"Q.  No.  8.  Did  Warden  Bishop  and  Florence 
Bishop  go  upon  the  land  in  controversy  in  pur- 
suance of  the  proposition  of  L.  D,  Hodge  made 


in  February,  1907,  that  If  they  would  pay  him 
two-fifths  ot  the  crop  raised  upon  said  land  and 
$100  per  year  for  two  years,  and  afterwards  a 
less  rent  during  his  natural  life,  take  possession 
of  the  same  and  mahe  lasting  and  valuable  im- 
provotnents  on  said  land?  A.  Yes. 

"Q.  No.  9,  If  you  answer  the  labt  question 
in  the  affirmative,  then  what  improvementa  did 
they  make  upon  said  land?  A.  All  with  tlie  ex- 
ceptions of  the  first  cost  of  old  dwellings. 

"Q.  No.  10.  Did  Warden  Bisbop  agree  to  pay 
L.  D.  Hodge  $5  per  acre  for  all  land  growing 
alfalfa?  A,  No. 

"Q.  No.  11.  Did  Warden  Bishop  deliver  to 
J.  W.  Brinkerhoff  a  check  for  the  sum  of  $103 
to  pay  L.  1).  Hodge  for  any  balance  due  said 
Hodse  for  rent  of  said  land  at  the  time  of  the 
giving  of  said  check?  A.  Yes. 

"Q.  No.  12.  Did  Warden  Bishop  agree  to  pay 
L.  D.  Hodge  the  sum  of  $4  per  acre  for  all  land 
growias  cane?  A.  No. 

"Q.  S'o.  13.  Was  the  check  given  to  said  J. 
W.  Briukerhoff,  attorney  for  L.  D.  Hodge,  suffi- 
cient in  amount  to  pay  said  Hodge  all  rent  due 
him  at  the  time  of  the  giving  of  said  check?  A. 
No." 

The  court  made  addltUmal  findings  of  tect 

as  follows: 

"That  it  was  agreed  by  the  parties  that  if  the 
defendant  desired  to  move  away  from  said  land 
at  any  time  before  the  death  of  the  plaintiff  that 
the  plaiutiff  would  pay  the  defendants  for  the 
improvements  made  by  the  defendants  on  said 
land- 

"That  the  defendants  at  no  time  agreed  to  live 
on  said  land  until  the  death  of  the  plaintiff  or 
for  any  definite  time,  and  they  had  a  right  to 
move  off  of  the  land  at  any  time  they  should 
choose  and  collect  from  the  plaintiff  full  payment 
for  the  expenses  of  their  improvements,  and 
the  court  finds  that  under  the  contract  the  de- 
fendants have  the  right  to  make  such  improve- 
ments on  said  farm  as  are  Suitable  to  make  it  a 
home  for  the  defendants,  and  that  the  defend- 
ants have  a  right  to  occupy  said  land  for  a  home 
throughout  the  lifetime  of  the  plnintiff,  and  that 
they  have  a  right  to  vacate  said  farm  at  any 
time  and  collect  the  cost  of  their  improvements, 
and  that  if  they  occupy  the  same  until  the  death 
of  the  plaintiff  that  his  estate  will  then  be  in- 
debted to  the  defendants  for  the  value  of  said 
improvements,  said  value  to  be  determined  as  to 
the  date  that  they  were  made,  and  the  defendants, 
having  the  use  of  said  Improrements,  are  not 
entitled  to  collect  interest. 

"The  court  finds  that  the  plaintiff  did  not 
agree  or  promise  that  the  title  of  said  land 
should  pass  to  the  defendant  I<lora  Bishop  at 
plaintiErs  death  or  at  any  other  time.   Any  ex- 

firessiun  by  plaintiff  of  his  intentions  that  said 
end  should  be  Flora's  did  not  amount  to  an 
agreement  that  it  should  be  Flora's,  and  {daln- 
tid  was  not  bound  by  said  statements." 

On  these  findings  of  the  court  and  the  Jnry 
judgment  was  rendered  as  follows: 

"That  upon  the  counterclaim  of  the  defend- 
ants. Flora  Bishop  and  Warden  Bishop,  that 
their  equitable  right  under  their  verbal  contract 
with  the  plaintiS  is  held  and  declared  to  be  a 
lease  for  and  during  the  life  of  the  plaintiff, 
unless  they  voluntarily  vacate  and  surrender 
the  possession  of  the  land  in  controversy; 
*  *  *  that  by  the  terms  of  said  lease,  the 
defendants  are  to  pay  and  deliver  to  the  plain- 
tiff, one-third  of  all  crops  grown  upon  said  land 
delivered  upon  the  market;  that  the  defradant 
shall  have  the  right  to  use  and  occupy  all  of 
the  said  premises  and  the  improvement  thereon 
upon  the  payment  of  one-third  of  the  crops  as 
rent  until  the  death  of  the  plaintiff,  unless  they 
v<duntarily  vacate  the  same;  that  at  the  ex- 
piration of  said  lease  by  tiie  death  of  the  plain- 
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tiff  or  bj  the  Tacstion  of  tbe  premises  there 
■hall  be  due  the  defendants,  Warden  Bishop 
and  Flora  Bishop,  for  the  improvements  upon 
the  said  premises,  the  sum  of  $1,800.  Said  sum 
■hall  not  be  augmented  by  interest  or  decreased 
bj  depreciation  of  the  value  of  ttw  improve- 
ments, and  the  rights  of  the  said  defeodants  un- 
der the  said  lease  are  hereby  quieted  ojrainst  the 
claims  of  the  plaintiff,  which  are  contradictory 
or  adverse  thereto." 

[1  ]  1.  The  defendants  ln8i<it  that  the  court 
erred  In  overrultng  their  motion  for  Judg- 
ment on  the  findings  of  the  jury.  They  con- 
tend that  judement  should  have  been  ren- 
dered In  their  favor  In  obedience  to  the  judg- 
ment of  this  court  on  the  former  appeal.  The 
order  of  this  court  was  not  that  judgment  be 
rendered  on  the  findings  nor  that  any  partic- 
ular kind  of  judgment  he  rendered.  The 
order  was  that  the  trial  court  adjudicate  the 
connterclaim  of  Flora  Bishop. 

[2]  2.  All  parties  to  this  action  complain  of 
the  judgment  rendered  by  the  trial  court. 
The  defendants  insist  that  the  district  court 
erred  In  rendering  Judgment  that  the  de- 
fendants had  only  a  lease  on  the  land  in 
controversy  during  the  life  of  the  plaintiff, 
and  erred  in  not  rendering  judgment  that 
the  defendants  had  an  equitable  Interest  in 
the  real  property  and  would  have  the  J^gal 
title  thereto  on  the  death  of  the  plaintiff. 
They  further  complain  that  the  court  erred 
In  overruling  their  motion  to  set  aside  the 
conclosions  of  law. 

The  plaintiff  contends  that  no  Judgment 
should  have  been  rendered  in  favor  of  the 
defendants. 

The  validity  of  the  Judgment  depends  ob 
the  findings.  These  were  based  on  the  evi- 
dence introduced  on  the  trial,  and.  except 
in  one  particular  not  material  at  tills  time, 
that  evMence  has  not  been  abstracted.  It  Is 
presumed  that  the  findings  of  the  court  were 
supported  by  the  evidence.  The  findings  are 
not  contradictory;  they  are  consistent  with 
eadi  other.  The  Judgment  that  was  render^ 
ed  was  the  only  Judgment  that  could  have 
been  rradered  under  the  findings  made  by 
the  Jury  and  by  the  court 

[S]  8.  The  plaintiff  asks  a  review  of  the 
order  denying  his  application  for  leave  to  file 
an  amended  answer  and  cross-petition  to  the 
counterclaim  of  the  defendant  Flora  Bishop. 
The  plaintiffs  petition  was  filed  September 
15,  1913.  Warden  Bishop's  answer  was  filed 
October  17,  1813.  In  that  answer  Warden 
Bisliop  set  out  the  Interest  claimed  by  Flora 
Bishop  In  the  land,  and  asked  that  she  be 
made  a  party  to  the  action.  The  plaintiff 
replied  to  the  answer  of  Warden  Bishop. 
Flora  Blfhop  was  made  a  party  defendant, 
and  afterward  filed  her  Interplea,  in  which 
she  adopted  the  ollegations  of  the  answer  of 
Warden  Bishop,  although  tlie  interjJlea  was 
not  filed  until  after  the  cause  had  been  tried. 
The  plaiutlff,  by  Warden  Bishop's  answer, 
was  infbrmed  of  the  claims  and  Interest  of 


Flora  Bishop.  The  Issues  between  the  plain- 
tiff and  Warden  Bishop  were  such  that  ttue 
facts  in  regard  to  tlwse  Issues  could  not  be 
nsc?rtalned  without  at  the  same  time  show- 
ing the  interest  of  Flora  Bishop  in  the  land. 

Under  these  circumstances  it  was  not  re- 
versible error  for  the  trial  court  to  refuse 
to  permit  the  plaintiff  to  file  an  amended  an- 
swer and  counterclaim  as  against  the  Inter- 
plea of  Flora  Bishop. 

[4]  4.  The  plaintiff  moved  the  court  to  set 
aside  the  finding  of  the  jury,  numbered  6,  on 
the  ground  that  there  was  no  evidence  to 
support  It.  An  order  denying  that  motion  is 
assigned  as  error.  The  plaintiff  abstracted 
that  portion  of  the  evidence  which  tended 
to  support  tills  finding  of  the  Jury.  The  evi- 
dence thus  abstracted  amply  supports  the 
finding.  Under  that  evidence  it  was  not  er- 
ror to  deny  the  motion  to  set  aside  the  flnd- 
Inj;. 

The  Judgment  Is  affirmed.  AU  the  Justices 

concurring. 

(101  Kan.  I«4) 
STRAMEL  V.  HA  WES.   (No.  20823.) 
(Supreme  Court  of  Kansas.  June  9,  1817.) 

(Spttahtu  hp  (As  Court.} 

Attorney's  Lien— Sufitcibnct  of  Bvidimcb. 

The  evidence  examined,  and  found  to  sustain 
the  Judgment. 

Appeal  fran  District  Court  Edwards 
County. 

ActlcHi  by  Anton  Stnunel  against  A.  B. 
Hawei^  in  whiidi  an  attorney's  upon  the 
funds  recovered  by  defendant  in  the  bonds 
of  the  derk  of  the  district  court  was  sus- 
tained in  favor  of  F.  Dumont  Smith,  motion 
for  new  trial  overruled,  and  defendant  ap- 
peals. Afilrmed. 

F.  L.  Slaughter  and  M.  A.  Merten,  both  of 
Kinsley,  for  appellant.  F.  Dumont  Smith,  of 
Hutchlnstm,  for  appellee^ 

BUROH,  J.  The  proceeding  was  one  tor 
the  enforcement  of  an  attorney's  Ilea  on 
funds  In  the  hands  of  the  clerk  of  the  dis- 
trict court,  recovered  by  the  defendant  iii 
the  case  of  Stramel  v.  Hawes,  97  Kan.  120, 
154  Pac.  232.  After  a  hearing,  the  lien  was 
sustained.  A  motion  for  a  new  trial  was 
filed,  and,  because  It  was  suggested  that  the 
district  judge  was  prejudiced,  the  motion  for 
a  new  trial  was  heard  by  a  judge  pro  tern. 
The  matter  was  practically  retried,  and  tlie 
motion  for  a  new  trial  was  overruled.  Tlie 
chief  contention  of  the  appellant  is  that  the 
employment  was  covered  by  a  written  con- 
tract In  which  the  lien  claimant's  compen- 
sation was  fixed.  The  evidence,  which  need 
not  be  recited,  failed  to  sustain  the  conten- 
tion. 

There  Is  nothing  else  In  the  case,  and  the 
judgment  of  the  district  court  Is  affirmed. 
All  the  Justices  concurring. 
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(101  Kan.  ») 

TATIiOR  T.  THISLEB.   (Na  20408.) 

(Supreme  Court  of  Kansas.   Jane  9,  1017.) 

fSyOahut  by  fAs  Court.) 

1.  FuvD  «b66— Action  pok  Dahaos»-Spe- 

ClAL  PINDINOS— COMBTBUCTIOK. 
The  proceedings  examined,  and  Heldj  that 
K>ecial  findings  of  fact  show  that  the  piaintiffs 
uaim  respectlne  the  oature  of  the  transaction 
out  of  which  the  action  aroK  was  rejected  by 
the  jury,  and  the  defendant's  daim  wua  accept- 
ed; that  the  effect  of  the  fiudings  was  not  im< 
paired  by  any  matter  made  t)ie  basis  of  an  as- 
signment of  error;  and  that  they  are  cooclusive 
upon  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  75.J 

(Additional  Syllahut  hy  Editorial  Staff.) 

2.  ArpEAi.  AND  Krbob  ^302(3)— Discretion 
or  Tbial  Court— Opening  Case— Newly 
Discovered  Kvidence. 

Where  plaintiff  during  argument  filed  a  writ- 
ten application  to  open  tne  case  for  the  odmis- 
mou  of  newly  discovered  evidence  and  included  a 
request  for  cross-examination  of  defendant  with 
respect  thereto,  which  application  was  not  veri- 
fied, and  on  the  motion  for  a  new  trial  the  new- 
ly discovered  evidence  was  not  produced  by  af- 
fidavit, deposition,  or  oral  tetitimony  of  any  wit- 
ness, it  caanot  be  determined  that  the  overruling 
of  the  request  for  further  cnMis-examinatioD  was 
an  abuse  of  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Apiieal  and 
Error,  CenL  Dig.  |  1747.] 

Appeal  from  District  Court,  Dlcklnstni 
County. 

Action  by  Nancy  E.  Taylor  against  Otis 
La  Porte  Thisler,  Jr.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

W.  S.  Roark  and  Thomas  Dever,  both  of 
JoDCtlon  City,  for  appellant.  G.  W.  Kurd, 
Arthur  Bnrd,  and  Bruce  C  Hurd,  all  of 
Abilene,  for  appellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  false  xepresentatlons  relating  to  the 
quantity  of  land  embraced  In  a  farm  which 
the  plalntUt  purchased  from  the  defendant. 
The  TcrdlCt  and  Judgment  w&e^  for  the  de- 
fadant,  and  the  plaintiff  appeals. 

(U  The  case  is  a  very  simple  oii&  The 
plaintiff's  claim  vas  tiiat  she  bargained  for 
a  deflnltely  r^reaented  number  of  acres  at  a 
stated  price  per  acr&  In  payment  for  the 
land,  the  plaintiff  transferred  to  the  defend- 
ant a  promissory  note  which  she  owned  for 
$15,000,  secured  by  mortgage.  The  face  and 
the  value  of  the  note  equaled  the  price  of  150 
acres  of  land,  the  represented  quantity,  at 
flOO  per  acre,  the  agreed  price.  This  claim 
was  supported  by  testhnony.  The  defend- 
ant's claim  was  that  be  traded  the  farm  with- 
out regard  to  acreage  or  price  per  acre,  for 
the  note  and  mortgage.  This  claim  was  also 
supported  by  testimony.  With  the  verdict 
for  the  defendant  the  jury  returned  special 
findings  of  fact  in  which  the  essential  fea- 
tures of  the  negotiations  were  found  to  be  In 
accordance  with  the  defendant's  claim  and  so 


demolished  the  foundation  for  the  plainfifTs 
lawsuit 

The  plaintiff  had  a  daughter,  Mrs.  Wlbkin, 
who  was  her  adviser  and  helper  in  trying  to 
find  a  farm.  Mrs.  Wlbkln  visited  the  defend- 
ant's land  several  times,  conducted  n^otla- 
tlons  for  it,  and  otherwise  acted  for  the 
plaintiff.  On  one  occasion,  Mrs.  Wibkin  went 
with  the  defendant  to  see  the  land.  She  in- 
quired about  the  acreage,  and  the  defendant 
said  bis  deed  called  for  150  acres.  Subse- 
quently the  plaintiff,  an  agent,  Boles,  who 
was  acting  for  both  the  plaintiff  and  the  de- 
fendant, Mrs.  Wibkin,  and  the  defendant, 
all  met  at  the  dty  of  Chapman  and  went  from' 
there  to  look  at  the  farm.  Mrs.  Wlbkln  and 
the  defendant  rode  In  the  same  buggy.  She 
asked  !f  the  defendant  was  sure  about  the 
acreage,  If  he  was  sure  'it  was  that  much," 
meaning  150  acres.  The  defendant  replied 
he  did  not  know,  he  had  never  surveyed  the 
place,  and  had  no  way  of  knowing  except  by 
the  deeds;  If  she  thought  the  acreage  would 
not  hold  out,  he  had  spent  enough  of  his  time 
and  was  willing  to  drop  the  deaL  After  in- 
specting the  farm,  the  four  persons  mentioned 
returned  to  Chapman  and  went  to  the  hotel 
there.  The  defendant  narrated  what  oc- 
curred at  the  hotel  as  follows: 

"During  the  time  we  were  there,  they  were 
talking  about  the  acreage,  and  said  it  didn't 
hardly  seem  that  there  vrus  that  much  land 
there,  and  wanted  to  know  If  1  would  be  willing 
to  pny  for  a  survey,  or  half  a  sur\-ey,  I  don't  re- 
member which.  I  told  them  at  that  time  1 
would  not,  and  if  they  wanted  to  survey  it  they 
did  it  at  their  own  risk :  It  wouldn't  make  any 
difference  in  my  trade  either  way:  I  was  sim- 
ply trading  them  this  farm  of  mine  for  the  mort- 
gage  that  they  had  on  property  in  Junction 
City." 

In  getting  a  full  description  of  land  from 
the  defendant,  the  mutual  agent.  Boles,  asked 
him  how  many  acres  there  were.  The  de- 
fendant replied  there  were  supposed  to  be 
150  acres;  the  deed  and  abstract  called  for 
150  acres.  At  the  request  of  Mrs.  Wlbkln, 
Boles  made  an  lnA:estigatIon  of  the  number 
of  acres  in  the  farm,  by  Inquiring  of  old  resi- 
dents and  by  telephoning  the  county  clerk. 
On  the  trip  to  the  farm  from  Oiapman, 
Boles  rode  In  the  same  conveyance  with  the 
plaintiff.  He  narrated  the  ctmversatlon  at 
the  hotel  in  Chapman.  The  material  portion 
of  his  testimony  follows: 

"However,  she  asked  Mr.  Thisler  about  Ihe 
acreage.  She  asked  Mr.  Thisler  if  he  was  sure 
there  was  150  acres.  He  says:  'I  don't  know.' 
She  says:  'Will  you  survey  it?'  He  said:  'No.' 
She  said:  'Will  you  stand  for  half  of  the  sur- 
vey?' He  says:  'Mrs.  Taylor,  I  will  make  a 
trade  with  you  for  your  mortgage.  It  you  want 
to  survey  that  land,  you  can  do  so.  It  is  no  dif- 
ference to  mo  whether  the  acreage  rons  over  or 
not.    I  am  simply  trading  for  the  mortgage*" 

The  defendant  testified  that  he  did  not 
know,  and  had  never  attempted  to  ascotatn, 
the  number  of  acres  In  the  farm ;  that  he  did 
not  at  any  time,  either  to  the  plaintiff  or  to 
Mrs.  Wlbkln,  fix  a  price  od.  the  form  by  the 
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acre;  and  tltat  no  acre  price  was  ever  men- 
tioned between  them. 

The  plaintiff  testified  tbe  trade  for  the 
$15,000  note  and  mortgage  had  been  talked 
about  before  she  went  to  Chapman.  She  had 
no  conrersntloQ  with  the  defwdant  prior  to 
tbe  one  which  occurred  at  the  Chapman  hotel. 
She  asked  the  def^idant  If  he  was  sore  there 
were  ISO  acres  In  the  farm,  besides  the  rail- 
road and  other  abatements,  and  he  aald  there 
wer&  He  said  there  were  ISO  acres.  lie 
gave  her  his  price  there  at  Chapman.  He 
told  her  the  price  was  $110  per  acre,  and 
she  agreed  to  take  the  land  at  $110  per  acre. 
*  There  was  some  talk  about  a  survey,  and  the 
agent  said  tbe  snow  was  too  deep.  She  did 
not  see  the  defendant  again  until  the  deed 
was  drawn.  Mrs.  Wlbkln  narrated  what 
occurred  on  that  occasion  as  follows: 

"Q.  When  was  the  third  conversetionT  A.  I 
think  vhcn  the  deal  war  made. 

"Q.  Where  was  that?  A.  At  my  mother's 
house. 

"Q.  Who  was  prenentf  A.  Mr.  Thisler  and 
Mr.  BoIps  and  myself  and  Mr.  A.  P.  Trott. 

*'Q.  What  was  said  at  thot  time?  A.  She  said 
she  would  take  the  land.  Mr.  Tbisler  said  he 
wonld  take  this  mortgage  in  payment. 

*'Q.  The  deal  bod  been  made  bo  far  as  the 
terms  were  concerned,  and  they  just  met  there 
to  draw  the  deed?  A.  The  deal  wasn't  made 
that  aight  Mr.  Trott  was  there  to  witness  tbe 
sifrnature, 

"Q.  I  sar,  the  deal  bad  been  made  and  the 
terms  agreed  upon  before  that?   A.  Yes,  sir. 

"Q.  And  they  just  met  at  that  time  to  close 
it  up?   A.  Yes,  sir." 

The  ]ui7  accepted  the  testimony  on  behalf 
of  the  defendant,  and  found  specially  that 
the  defendant  offered  to  sell  the  land  to  the 
plaintiff  for  the  lump  sum  of  $15,000,  that  he 
received  no  consideration  other  than  the 
$15,000  note  and  mortgage,  that  he  told  the 
plaintiff  she  could  have  the  land  surveyed, 
that  he  would  trade  It  to  her  for  the  mort- 
gage regardless  of  the  number  of  acres,  and 
that  the  plaintiff  closed  the  deal  without  a 
survey.  There  were  Just  two  versions  of  the 
transaction  which  closed  the  trade,  a  posi- 
tively stated  number  of*  acres  at  a  definite 
price  per  acre,  aud  a  trade  of  the  farm  for 
the  mortgage  regardless  of  acreage  and  price 
per  acre.  Both  versions  could  not  be  tme, 
and  there  was  no  basis  in  the  evidence  for  a 
third  version.  The  finding  are  incompatible 
with  the  plalntlfl'a  version.  They  are  in 
exact  accord  with  the  defendant's  version 
and  in  harmony  with  the  general  verdict  for 
him.  Therefore  the  ccmtroversy  over  the  na- 
ture of  the  trade  is  at  an  end,  unless  some- 
thing he  discovered  to  Impair  the  effect  of 
the  findings. 

There  was  no  Instruction  to  Uie  Jury  whftA 
Induced  the  Jury  to  accept  the  defendant's 
version  of  the  transaction  rather  than  the 
one  proposed  by  the  plaintiff. 

There  was  a  finding  that  tb»  defendant 
represented  the  ftirm  to  contain  "150  acres 
more  or  lera."  The  finding  negatives  the 
plalntUTs  claim  that  the  defendant  stated 
posltlTdy,  in  answer  to  pointed  questlona, 


that  the  fbnn  certainly  contained  160  acrea. 
The  finding  is  perfectly  consistent  with  the 
finding  and  the  evidence  that  the  defepdant 
was  trading  regardless  of  acreage.  No  wit- 
ness attributed  to  the  defendant  the  predsa 
words  of  the  finding,  and  it  is  dear  the  Jary 
intended  to  indicate  the  indefiniteoesa  of 
quanUty  expressed  by  the  defoidant's  state- 
ments referred  to  above;  the  phrase  "more 
or  less"  being  picked  up  by  the  Jury  from 
some  deeds  offered  in  evidence;  Tbe  Jury 
found  the  defendant  owned  all  the  land  de- 
scribed in  the  deed  to  the  plaintiff.  It  Is 
quite  immaterial  whether  the  finding  be  cor- 
rect or  not  Some  special  questions  submit 
ted  by  the  plaintiff  were  not  propounded  to 
the  Jury.  If  they  were  all  answered  accord- 
ing to  their  form  favorably  to  the  plaintiff, 
it  wonld  make  no  difference  in  the  result. 

[2]  While  the  cause  was  being  argued,  the 
plaintiff  filed  a  written  appUcaUon  to  open 
the  case  for  tbe  admlsslou  of  some  newly 
discovered  evidence,  the  tenor  of  which  was 
stated.  Tbe  application  was  not  verlQed  and 
was  overruled.  At  the  hearing  on  tbe  motion 
for  a  new  trial,  the  newly  discovered  evi- 
dence was  not  produced,  by  affidavit,  deposi- 
tion, or  oral  testimony  of  any  witness,  as 
the  Civil  Code,  $  307  (Gen.  St.  1015.  { 
7209)  requires.  Greer  v.  Mercantile  Co.,  86 
Kan.  CS6,  121  Pac.  1121.  Included  In  the 
application  was  a  request  for  cross-examina- 
tion of  the  defendant  with  resi>ect  to  tlie 
newly  discovered  evidence.  Whether  or  not 
tbe  case  should  be  opened  for  the  further 
cross-examination  of  a  witness  was  a  mat- 
ter within  the  discretion  of  tlie  trial  court. 
Since  the  evidence  has  not  yet  been  vouched 
for  by  affidavit,  deposition,  or  oral  testimony 
of  any  witness,  it  cannot  be  said  that  the 
court  abused  its  discretion.  Furthermore, 
the  tenor  of  the  newly  discovered  evidence 
was  that  the  defendant  had  represented  to 
tbe  county  officials  that  his  farm  contained 
141  acres  Instead  of  150  acres,  and  that  be 
had  made  this  representation  for  the  pur- 
pose of  furnishing  data  for  the  assessment 
and  collection  of  taxes.  If  the  evidence  were 
true,  it  would  make  no  difference  In  a  lump 
trade  of  tbe  land  regardless  of  acreage  for 
a  note  secured  by  mortgage. 

The  deed  which  the  plaintiff  accepted  was 
in  effect  a  quitclaim  deed,  and  furnished  no 
contract  ground  of  liability  on  the  part  of 
tbe  defendant  for  any  defldeucy  In  the 
quantity  of  land  described. 

The  plaintiff  devotes  seven  pages  of  the 
abstract  to  a  "achednie"  of  rulings  adveiiie 
to  her,  relating  to  the  admission  and  rejeo 
tlon  of  evidence.  A^nrently,  the  plaintiff 
scheduled  all  rulings  adverse  to  her.  without 
attempting  to  discriminate  between  those 
which  were  correct  and  incorrect,  material 
and  immat«ial,  prejudicial  and  nnprejudi- 
daL  Tbe  court  has  looked  Into  the  matter 
Jnst  far  raough  to  see  that  no  claim  of  er- 
ror can  be  made  with  any  degree  of  sincerity 
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Kspecttng  rallng  after  rnlbig  on  page  after 
page^  and  the  coart  Is  not  ln<dlned  to  con* 
jectnre  concerning  -what  the  plaintiff  re- 
Ues  on. 

Some  otber  sabjects  are  preaented  In  the 
briefs,  but  it  Is  not  necessary  to  extend  this 
opinion  to  cover  them,  because  thr^  do  not 
r^te  to  anj'thing  which  would  Impair  the 
valldltr  of  the  findings.  The  transaction 
was  not  of  the  kind  upon  which  the  plaintiff 
prpdicated  her  rlgbt  to  recover.  The  Jury  so 
found  upon  evidence  which  it  chose  to  ac- 
cept In  opposition  to  other  evidence.  With 
the  nature  of  the  transaction  established,  the 
rights  of  the  parties  were  established. 

The  judgment  of  the  district  court  is  af- 
flrmed.   All  the  Justices  concurring. 


on  Kan.  156) 

SEGEI^OHM  V.  WAI/DNBR  et  aL* 
(Na  20920.) 

(SnpTODe  Coort  of  Kansas.   June  9,  1917.) 

(Sytlahtit  bf/  the  Court.} 

1.  Tehanct  in  Common  fl==>15(l>— Possession 
or  One  Tehant^Noticb  or  Advibsb  Pos- 
aassioir. 

The  ordinaiT  rule  that  the  possession  of  one 
tenant  In  common  Is  tbe  possession  of  his  co- 
teoanl  in  common  does  not  appi;  where  the  one 
boMing  tfae  title  and  possession  openlr  and  no- 
toriously asserts  and  exercises  suoh  acta  of  e»- 
dasive  ownership  and  exclusive  ri^bt  of  dispo- 
sition as  to  show  clearly  and  convmcingly  that 
the  property  is  being  held  adversely  to  any  claim 
nt  bu  cotenant  to  an  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent.  Dig.  S§  42,  48.] 

2,  Tbnanct  uf  CoiofON  ^16(4,  &)— Posses- 
BiON  OP  Onc  Tenant— NoTtcB  of  Advebse 
PoasessioN— LiMiTA-noN  OF  Action. 

Where  one  tenant  in  common  .conveys  his 
interest  in  real  estate  to  his  fellow  tenant  in 
common,  upon  an  oral  agreement  that  if  tbe 
grantee  should  sell  the  property  the  grantor  was 
to  receive  his  share  of  the  proceeds,  and  the  lat- 
ter bequeaths  the  property  to  bis  wife  by  will, 
in  which  testament  he  asserts  that  it  was  ex- 
clusively the  fruits  of  his  own  and  bis  wife's 
labors,  and  charges  tbe  property  with  a  bequest 
in  favor  of  a  ciiurch  to  be  paid  when  she  sells 
tbe  property,  and  tho  will  is  probated,  and  tbe 
wife  enters  into  possession  and  remarries,  and 
coBveys  part  of  the  property  to  her  second  bus- 
band,  and  later  she  and  her  second  husband 
con%'ey  part  of  the  property  to  a  third  party- 
all  these  acta  and  circumstances  constitute  open 
and  notorious  notice  to  tbe  grantor  that  the 
property  is  being  held  adversely  to  his  claim 
of  interest  In  it,  and,  where  he  takes  no  steps 
to  assert  bis  Interest  or  to  maintain  bis  rights 
for  more  than  fifteen  yean  thereafter,  bis  ac- 
tion is  barred  by  the  statute  of  limitations. 

[Bd.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent.  Dig.  If  45,  46J 

Appeal  from  District  Court,  Johnson 
Otmnty. 

Action  by  Josef  Segelbohm  against  Edward 
Waldner,  Michael  Krockover,  and  others. 
Jadgment  for  defendant  Krockover  against 
plaintiff,  and  plaintiff  appeals.  Affirmed. 

George  Horn,  of  Kansas  City.  Ifo..  and 
John  T.  Llttie  and  a  B.  Little,  both  of 


Olatbe,  for  appellant  W.  L.  Wood,  of  Kan- 
sas City,  Kan.,  and  S.  D.  Scott,  of  Olatbe,  for 
appellees. 

DAWSON,  J.  The  plalnHff,  Josef  Segel- 
bohm. claimed  a  half  interest  in  a  tract  of 
land  In  Johnson  county,  and  brought  thla  ac- 
tion for  partition,  possession,  and  for  rents 
and  profits. 

In  1886,  Josef  Segelbohm  and  his  uncle, 
Michael  Rosenberg,  jointly  acquired  the  prop- 
erty In  dispute;  the  latter  holding  the  legal 
title.  Later,  in  1880  and  In  1800.  written  In- 
struments were  recorded  In  the  office  of  the 
register  of  deeds,  signed  by  both  Rosenberg 
and 'Segelbohm,  which  disclosed  that  tbe  par- 
ties were  tenants  In  common  and  that  each 
held  an  undivided  half  Interest  fn  the  prop- 
erty. In  1894,  Segelbohm  departed  for 
Europe;  but  before  leaving  he  executed  and 
delivered  to  Rosenberg  a  quitclaim  deed, 
which,  in  addition  to  the  ordinary  recitals, 
contained  the  following : 

"The  object  of  this  instilment  Is  to  convey 
all  interest  of  said  grantor  in  said  real  estate 
and  especially  tbe  inter)est  acqutred  by  agree- 
ment dated  November  16,  1SS6  referred  to  In 
contract  betwoen  Michael  Rosenbern  and  Josef 
Kegelbohm  recorded  February  1st.  1889,  in  bo(A 
63  pafce  4  in  said  Johnson  county  and  also  to 
especially  convey  any  Interest  acquired  by  aald 
last  named  contract  recorded  in  book  63  pace  4 
aforesaid  and  to  releaso  the  same  of  record. 

In  1808,  Rosenberg  made  a  will  bequeath- 
ing all  his  property,  and  specifically  mention- 
ing the  property  Involved  herein,  to  his  wife, 
Annie  Rosenberg.  He  charged  this  particular 
property  with  an  item  of  $500  In  favor  of  a 
Jewish  Church,  to  be  paid  when  his  widow 
should  sell  It  The  will  In  terms  declared 
that  all  hia  property  was  the  fruits  of  the 
joint  efforts  of  himself  and  his  wife.  Some 
time  later,  Michael  died,  and  his  will  was 
probated,  and  pursuant  thereto  his  widow  en- 
tered into  possession.  She  married  Michael's 
brother,  Alexander  Rosenberg,  In  October  of 
the  same  year,  1S08,  and  on  her  wedding  day 
conveyed  part  of  the  property  to  Alexander. 
In  1890,  Alexander  and  Annie  conveyed  part 
of  the  property  to  a  trust  couipany.  In  1899, 
Annie  and  Alexauder  were  divorced;  and  In 
1900  she  was  married  to  the  defendant  Mi- 
chael Krockover ;  and  in  1912  she  died  after 
bequeathing  all  her  property  to  Krockover. 

Segelbohm  filed  this  action  against  Krock- 
over and  others  on  September  1, 1914.  Among 
the  trial  court's  findings  of  fact  are: 

"VII.  About  the  first  of  October.  1894,  Josef 
Segelbohm  was  about  to  make  a  trip  to  Europe 
to  stay  for  some  time,  and,  in  order  to  place  the 
title  of  the  said  lots  so  that  Micbael  Rosenberg 
could  sell  the  same  If  he  had  an  opportunity,  an 
oral  B^eement  was  entered  into  between  Josef 
Segelbohm  and  Michael  Rosenberg  that  said 
Josef  Segelbohm  should  make  a  quitclaim  deed 
of  bis  interest  in  said  real  estate  to  Michael 
■Rosenberg,  and  that,  if  Micbael  Kosenberg 
should  make  a  sale  of  said  land,  he  would  send 
Jnsof  SeKcIbohm's  part  of  the  proceeds  of  said 
sale  to  him,  and.  In  accordance  with  said  oral 
agreement,  Josef  Segelbohm,  a  single  man,  mada 
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a  quitclaim  deed  of  said  lots  to  Michael  Rosen- 
berg on  the  8th  day  of  October,  1894,  which  waa 
filed  for  record  on  October  12,  1S04,  in  the  office 
of  the  register  of  deeds  of  Johnson  coanty,  Kan., 
and  Josef  Se;;cIbohm  soon  thereafter  went  to  Ku- 
ropo  and  remiuned  there  for  nearly  a  year,  and 
afterwards  returned  to  Kansas  City,  sro.  •  *  • 

"XVI.  .Since  the  death  of  MicbncI  Rosenberg 
in  1898,  the  plaintiff.  Josef  ScRelbohm,  has  not 
been  in  possession  of  any  part  of  the  said  real 
estate  and  has  not  made  any  improvements 
thereon,  and  has  received  none  of  the  rents  or 
profits  from  said  lands,  and  has  not  asserted  or 
attempted  to  assert  any  rights  of  ownersliip  over 
said  property.  Said  Josef  Secelbobm  baa  been 
a  resident  of  Kansas  C^ty,  Jackson  county,  Mo., 
at  all  times  since  some  time  in  1895. 

"XVII.  After  the  death  of  M.  Rosenberfr, 
Annie  Rosenberg  mai1e  statements  to  outside 
parties  that  Joe  (meaning  the  plaintiff)  owjied 
an  interest  in  said  land." 

The  trial  court  likewise  made  certain  con- 
clusiona  of  law: 

"I.  Prior  to  November  28,  1890.  M.  Rosen- 
berg held  an  undivided  one-half  interest  in  the 
land,  in  trust  for  Josef  Segclbohm,  under  an  ex- 
press trusL 

'  "II.  By  the  release  executed  November  28, 
1890.  and  the  quitclaim  deed  executed  October 
18,  1894,  Josef  Segelbohm  released  the  previous- 
ly existing  trust. 

"III.  Tno  oral  contract  entered  into  at  the 
time  of  midline  the  quitclaim  deed  October  18, 
1894,  was  an  attempt  to  create  an  express  trust 
by  parole,  and  Is  void. 

"IV.  The  making  and  probating  of  the  will  of 
M.  Rosenberg  in  1898  was  a  repudiation  of  any 
existing  trust  and  started  the  statute  of  limita- 
tions. 

"V.  Admissions  made  orally  to  third  parlies 
by  Annie  Rosenberg  after  the  death  of  M.  Ro- 
senberg, and  not  communicated  to  Josef  Segel- 
bohm, did  not  toll  the  statute  of  limitations. 

"VI.  PlnintifTB  action  is  barred  by  the  sUtute 
of  limitations. 

"VII.  naintiff  is  guilty  of  lachea. 

"VIII.  Defendant  Krockover  1b  entitled  to 
judgment  against  the  plaintiff." 

£1,  2]  It  will  thus  be  seen  that  the  learn- 
ed trial  court  found  three  distinct  but  Insu- 
perable legal  barriers  to  the  plalntifT's  claim 
to  an  Interest  in  this  property— the  statute 
of  trusts  and  powers,  the  statute  of  limita- 
tloQS,  and  laches.  Any  one  of  these,  If  perti- 
nent, will  sustain  the  Judgment.  Let  us  test 
the  decision  by  the  use  of  the  simplest  first, 
and  this  Is  the  15  years'  statute  of  limita- 
tions. Civ.  Code,  S  15  (Gen.  St  1915,  S 
8905).  When  Rosenberg  made  his  will  be- 
queathing this  particular  land  to  his  wife 
and  charged  It  with  an  Item  of  $500  in 
fevor  of  the  church  to  be  paid  when  his 
widow  Slionld  sell  the  property,  in  the  same 
instrument  asserting  that  the  property  was 
exduslvely  the  fruits  of  his  own  and  his 
wife's  industry,  those  acts  were  a  clear 
rq;>udiatton  of  his  holding  an  interest  in  the 
property  as  a  trustee  or  tenant  In  common 
for  the  benefit  of  his  nephew  Segelbohm,  if 
such  trusteeship  or  tenancy  In  common  then 
existed.  This  occurred  In  1898,  His  will  was 
probated  on  April  12, 1898.  Those  facts  were 
notice  to  Segelbohm  that  the  property  was 
being  opeoHy  and  notoriously  held  adversely 
to  bis  pretensions  as  a  tenant  In  common. 
Black  V.  Black.  64  Kan.  689,  SyL  K  2,  68  Pac 


662;  Donaldson  t.  Jacobltz,  67  Kao.  244,  72 
Pac  846;  Duphome  v.  Moore,  82  Kan.  ISO, 
107  Pac.  791;  WalHne  v.  Olson,  84  Kan. 
37.  113  Paa  426.  See,  also,  Underwood 
Fosha.  96  Kan.  549.  551,  152  Pac.  638,  Ann. 
Gas.  1917A,  265.  That  was  more  than  15 
years  before  Segelbohm  began  to  assert  bis 
Interest.  The  other  conveyances  to  third  par- 
ties wMch  were  made  over  15  years  prior  to 
the  commencement  of  this  action  were  to  the 
same  effect.  While  the  ordinary  rule  Is  that 
the  possession  of  one  tenant  In  common  is  the 
po.>:session  of  all  his  cotenants  and  as  be- 
tween them  no  statute  of  llmitatlcKis  is  In- 
volved yet  the  general  rule  Is  otherwise 
where  the  one  holding  the  title  and  posses- 
sion openly  and  notoriously  asserts  and  ex- 
ercises such  acts  of  exclusive  ownership  and 
exclu^ve  right  of  disposition  as  to  show 
clearly  and  convincingly  that  the  property  Is 
being  held  adversely  to  any  claim  of  hla  co- 
tenant  to  an  Interest  therein.  Here  there 
was  no  concealment  In  auy  of  these  transac- 
tions which  might  make  the  general  rule  in- 
applicable. Disavowal  of  cotenancy  was 
made  by  Michael  Rosenberg  In  his  will  in 
1898.  Notice  of  this  was  given  to  plalntUT 
when  the  will  was  probated.  Disseisin  of 
plaintlil  occurred  when  Rosenberg's  widow 
entered  under  Rosenberg's  probated  will  the 
same  year.  Other  acts  of  disseisin  of  plain- 
tiff were  the  later  conveyances  of  the  proper- 
ty In  derogation  of  plalntifTs  claim  of  right 
therein.  The  oral  evidence  of  witnesses  re- 
lating to  statements  made  by  Rosenbei^s 
widow,  not  made  in  the  presence  of  plaintiff, 
did  not  change  or  cure  that  disseisin.  See 
Schoonover  v.  Tyner,  72  Kan.  475,  479,  84 
Pac.  124 ;  Crlbb  v.  Hudson,  99  Kan.  65,  100 
Pac.  1019.  It  seems  clear  that  the  plaintiff's 
action  waa  barred  by  the  statute  of  limita- 
tions. While  laches  is  usually  involved  In 
questions  affected  by  the  statute  of  Umlta' 
tlons,  It  may  sufficiently  bar  a  recovery  on 
a  period  of  time  of  less  duration ;  bat  neltlier 
laches  nor  the  effect  of  the  statute  of  trusts 
and  powers  need  to  be  considered;  nor  is  tt 
necessary  to  consider  whether  other  provi- 
sions of  the  statute  of  limitations,  of  shorter 
duration  than  16  years,  would  C(mti^l  tbia 
case. 

The  Judgment  la  affirmed.  All  tbe  JosttoeB 
ccmcurrlng. 


(101  KaQ.  US) 

KLIESEN  V.  EQUITY  EXCHANGE  &  MER- 
CANTILE ASS'N.    (No.  20907.) 

(Supreme  Oourt  of  Kansaa.   June  9,  1&170 

(SffUaiua  by  the  Court.) 

1.  Venpoh  and  Purchasrb  S=»187— Accbpt- 
AKCK  OF  Installment— Effect. 

In  a  contract  for  tbe  purchase  of  property 
on  installments,  time  being  made  the  essence^ 
the  acceptance  of  payment  of  tbe  second  fnstall- 
ment  five  days  late  did  not  operate  as  a  waiver 
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of  prompt  pajmeot  of  the  next  and  last  install- 
ment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PurcbBMr,  Cent.  Dig.  »  121,  374,  375.] 

2.  VEnDOB  AND  PUBCHASEB  «=>03— FaILUKB 

TO  Pat  I NSTAtXHEKT— Rescission. 
The  Inst  pnj'ment  having  been  due  five  days, 
the  vendor  notified  the  bank  through  which  the 
payment  was  to  be  made  not  to  receive  it  and 
proceeded  to  notify  the  purchaser  that  be  would 
cancel  the  contract.  Mwtt  that  h«  had  a  risht  to 
nacind. 

[Ed.  Note^— For  other  cases,  see  Vendor  and 
Paicbaaer.  GeoL  Dig.  H  153.  IH.] 

3.  Vkndob  ard  Furcbaskb  *=998  —  Rbscis* 
Sion  BT  VlKDOB  —  UnSTOBATXOa  ov  Pat- 
KBNtS. 

Having  within  a  few  days  after  audi  notice 
and  refusm  offered  to  return  the  mone^  received 
CO  the  contract  and  demanded  pottsession  which 
was  refused,  and  having  in  faia  petition  tendered 
bach  all  payments  less  rent,  the  plaintiff  thereby 
autficienuy  offered  to  place  the  purchaser  in 
statu  quo,  although  th«  notice  contained  nothing 
on  that  subject. 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  SS  163-165.] 

Appeal  from  District  Court.  Gray  County. 

Action  by  W.  P.  Klieseo  against  the  E(]ulty 
Exchange  &  Mercantile  Aasodatioo.  Judg- 
ment for  platntUf,  and  defendant  appeals. 
AfBrmed. 

John  Harper,  of  Cimarron,  and  F.  Jj.  Mar- 
tin, Van  U.  Martin,  and  John  M.  Marttn,  all 
of  UntcblDson,  for'  appellant:  Madison  ft 
Van  Blper,  of  Dodge  City,  for  appellee. 

WEST,  J.  The  plaintiff  sold  the  d^end- 
ant  certain  elevator  property  ftir  $3,550,  pay- 
able $500  cash,  ¥1,960  within  SO  days,  and 
91,500  within  00  days.  It  was  stipulated  that 
the  vendor  should  not  be  required  to  fur- 
nish an  abstract  of  title,  but  was  to  turn 
over  upon  final  paym^t  deeds  trom  fbmier 
owners,  and  a  warranty  deed  executed  by 
him  was  to  be  placed  In  escrow  at  a  certain 
bank  to  be  delivered  upon  final  payment  as 
stipulated.  Time  was  made  the  essence  of 
the  contract  The  purchaser  paid  the  $500 
cash,  wait  into  possession,  and  paid  the 
$1,550  five  days  after  It  was  due;  payment 
being  Indorsed  by  the  caller  of  the  bank. 
August  Tth,  making  It  six  days  late.  The 
last  payment  was  due  October  1st  A  check 
for  the  amount  was  mailed  to  the  bank  Oc- 
UOier  6th.  On  October  6th,  the  plaintiff  in- 
formed tlhe  bank  that  he  would  cancel  the 
contract  and  directed  It  not  to  receive  the 
money  or  to  turn  over  the  deed.  On  the 
morning  of  October  6th,  according  to  the 
plain tUTs  testimony,  he  left  at  the  elevator 
a  written  notice  that  he  had  canceled  the 
contrBCt.  On  the  8th,  the  bank  acknowledged 
receipt  of  the  check  and  advised  that  the 
plaintiff  had  directed  that  it  be  not  received. 
TbB  notice  left  at  the  elevator  was  received 
by  the  d^^dant's  manager  according  to  his 
testimony  on  the  0th,  and  was  as  follows: 

"Gentlemen:  Have  canceled  contract  to  pay 
for  devator  at  Copelnnd.  Tliis  is  the  request  of 
a  Bomber  of  the  stockholders.   I  do  not  want  to 


take  advantage  of  you  for  your  money.  All  I 
ask  is  rent  for  the  elevator  and  I  will  give  the 
stockholders  their  stock  for  the  balance  of  the 
money  you  paid  me  for  rent  Please  clean  op 
and  turn  over  next  Monday." 

Certain  personal  property  was  involved.ln 
the  sale,  but  by  agreement  this  was  taken  out 
of  the  casa  The  court  found  for  the  plain- 
tiff, and  the  defendants  appeal,  and  urge  that 
such  finding  was  erroneous  and  that  rescis- 
sion under  the  circumstances  Is  Inequitable. 

It  was  admitted  that  within  a  few  days 
after  the  8th  of  Octot^,  and  before  filing 
suit,  the  plaintiff  offered  to  return  the  mon- 
ey received  upon  the  contract  and  demanded 
possession  of  the  pro[»erty,  wntch  offer  and 
demand  were  refused.  The  petition  tendered 
the  return  of  the  money  received  less  the  val- 
ue of  the  use  of  the  pr(^)erty.  The  plaintiff 
testified  that  two  or  three  days  after  the 
payment  was  due  he  learned  that  there  was 
some  misunderstanding  among  the  farmers. 

"I  went  down  there,  and  was  there  until  the 
5th,  and  I  phoned  to  the  bank  and  asked  them 
if  they  had  received  the  money,  and  they  said 
they  hadn't,  and  I  told  them  to  not  receive  it: 
that  I  would  cancel  the  contract   •   •   •  " 

It  Is  complained  that  the  plaintiff's  atti- 
tude was  not  that  he  desired  rescission,  but 
a  cancellation  of  the  contract,  which  meant 
forfeiture  to  him  of  what  had  been  paid ; 
but  In  his  offer  before  beginning  the  suit  and 
In  his  petition  he  claimed  nothing  but  his 
rights  under  a  rescission. 

[1]  It  was  pleaded  and  Is  urged  as  a  de- 
fense that  the  receipt  of  the  second  payment 
five  days  late  amounted  to  a  waiver  of  time 
as  aa  essential  element  But  Gyc.  thus  lays 
down  the  rule: 

"Although  time  Is  of  the  essence  of  the  con- 
tract, waiver  of  default  in  payment  as  to  one 
or  more  installroents  does  not  operate  as  a  waiv- 
er of  the  right  to  insist  on  payment  of  subse- 
quent installments  as  provided  in  the  contract 
or  {irerent  the  vendor  from  rescinding  or  de< 
clarmj!  a  forfeiture  for  failure  to  do  so.  *  •  • 
The  effect  of  the  acceptance  is  exhausted  npon 
the  payment  made,  and.  as  to  those  following, 
the  provisions  of  the  contract  are  left  to  operate 
with  unimpaired  force."  39  Cyc.  1305. 

In  Long  V.  Clark,  90  Kan.  535, 135  Pac.  673. 
It  was  said  In  relation  to  waiver  of  the  right 
to  insist  on  a  forfeiture  stipulation: 

"It  is  a  general  rule  that  no  mere  indulgenc- 
es  or  silent  acquiescence  can  be  construed  as  a 
waiver  of  the  right  unless  some  element  of  estop- 
pel is  involved  in  the  transaction."    SyL  2. 

"But  mere  indulgence  in  a  delay,  or  the  ac- 
ceptance of  one  installment  of  the  price  after 
it  becomes  due,  does  not,  as  a  matter  of  law, 
waive  prompt  payment  of  subsequent  install- 
ments, where  no  element  of  estoppel  is  involved." 
Black  on  Besdssion  and  Gancdiation,  {  216,  p. 
569. 

Even  forfeitures  will  be  enforced  when 
time  Is  of  the  essence  of  the  contract,  unless 
to  do  so  would  be  grossly  Inequitable.  Na- 
tional Lend  Co.  v.  Perry,  23  Kan.  140;  Shade 
v.  Oldroyd.  39  Kan.  313,  18  Pac.  198;  Ooe 
r.  Johnson,  73  Kan.  558,  85  Pac.  608. 

In  Peterson  v.  Davis,  63  Kan.  672,  66  Pac. 
623,  It  was  held  that  provisions  making  the 


>rw  other  eosM  sas  sam*  tople  sad  KJST-NUUBEB  la  all  Kej'Numbertd  DlgMU  and  lodsxes 


Digitized  by 


Google 


652 


166  PACIFIC  REPORTBB 


(Kan. 


time  of  payment  of  tbe  parcbase  price  of  real 
estate  of  the  essence  of  tbe  coatract  are  "to 
be  respected  and  enforced  by  the  courts  like 
any  other  stipulation  between  the  parties." 
In  Long  V.  Cltirk,  the  purchaser  was  to  make 
final  payment  within  six  months  or  forfeit 
the  $400  theretofore  paid.  An  extension  of 
30  days  was  granted,  but  default  occurred 
and  continued.  After  some  months,  tender 
was  made  of  the  balance  due  and  refused. 
The  purchasers  were  lield  not  entitled  to  spe- 
dflc  performance,  but  were  allowed  to  re- 
cover $400  of  what  had  been  paid,  while  the 
vendor  was  permitted  to  retain  the  other 
$400  as  liquidated  damages.  Reference  was 
made  to  McAlpine  v.  Keicheiieker,  56  Kan. 
100,  42  I'ac.  339,  wherein  a  larger  sura  was 
forfeited.  See,  also,  Drollluger  T.  Carson, 
97  Kan.  602,  1S5  Pac.  923. 

12,  3J  The  parties  saw  fit  to  make  time  es- 
sential, as  they  hnd  a  right  to  do.  The  last 
payment  was  several  days  too  late,  and  tbe 
plaintiff  was  not  obliged  to  accept  it.  There 
is  DO  forfeiture  feature,  and  there  Is  nothing 
inequitable  In  giving  force  to  the  contract 
and  as  a  result  of  the  default  In  payment  to 
put  the  parties  In  statu  quo  as  the  trial 
court  did. 

"Where  time  U  of  tbe  essence  of  a  ooatract, 
and  one  of  the  parties  fails  to  perfurm  his  part 
of  the  aereemeat  punctually,  at  or  witbio  the 
appointed  time,  the  other  party,  not  bring  him- 
•elf  in  default,  will  thereupon  have  the  right  to 
redcind  tbe  contmct  and  treat  it  as  at  an  end. 
which  right  will  be  recognized  and  enforced  by 
the  courts,  unless  the  circumstances  of  tbe  par- 
ticnlar  case  show  that  it  would  be  srosaly  in- 

auitable  to  do  so.**  Black  on  Rescisuon  and 
incellation,  vol.  1,  |  216,  p.  071. 

The  Judgment  is  afflrmed.  All  the  Justices 
concurring. 

(101  Kao.  183) 

STATE  T.  ORTH.     (No.  21223.)  • 

(Supreme  Court  of  Kansas.   June  9,  1917.) 

(SvOaiiu  hp  tha  Court.) 

a&Pl  «s>Q2(l).  &4(1).  50(2, 11)— SumoiBnOT 
OF  Evidence— Inbtbuctions. 
la  a  prosecution  for  statutory  rape,  the 
evidence  and  instmotioDs  are  examined,  and  it 
Is  heid,  that  tbe  evidence  is  lufltcieot  to  sustain 
the  conviction,  and  that  the  Instructions  are  not 
subject  to  the  general  criticisms  leveled  against 
them, 

[Kd.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.     71.  72,  76,  sa.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Felix  Orth  was  convicted  of  atatntoiT  rape, 
and  be  appeals.  Alflrmed. 

Dempster  O.  Potts  and  W.  P.  Campbell, 
both  of  Wichita,  for  appellant  S.  M.  Brew- 
ster, Atty.  Gen.,  and  Ross  McCormlck  and 
J.  W.  Adams,  both  of  Wichita,  for  tbe  State. 

PORTEai,  J.  Felix  Orth  was  charged 
with  statutory  rape  and  convicted  on  each  of 
four  counts  In  the  Information.  The  court 
sentenced  him  to  the  reformatory  at  Hutchin- 


son for  a  period  of  from  6  to  21  years  on  each 
count,  tbe  sentences  to  run  concurrently.  He 
appeals. 

Lena  Hermes,  the  prosecuting  witness.  Is 
the  daughter  of  a  family  living  in  the  same 
neighborbood  with  the  defendant's  family. 
The  parents  are  prosperous  farmers  aud 
neighbors.  The  families  attend  the  same 
Catholic  Church,  and  nntll  the  chii  rge  was 
made  against  the  defendant  were  on  friendly 
terms.  Tbe  young  people  attended  tbe  same 
social  affairs,  and  Felix  bad  been  keeping 
company  with  Lena  from  some  time  In  the 
summer  or  fall  of  1914,  calling  upon  her  at 
her  home,  taking  her  to  parties,  and  driving 
around  with  her  at  night.  On  March  SO,  lOlj, 
she  was  18.  On  November  11, 1915,  she  gave 
birth  to  a  child.  Until  the  physician  cam^ 
none  of  the  family  or  friends  knew  her  con- 
dition. She  told  the  doctor  that  Felix  Orth 
was  the  father  of  the  child.  The  doctor  and 
her  father  went  to  the  Ortha  late  that  nlsbt 
and  informed  the  father  of  Felix.  The 
young  man  was  sent  for  and  was  severelj 
censured  by  bis  father  for  his  conduct  He 
went  with  the  doctor  to  the  home  of  the 
prosecuting  witness  and  talked  to  her  alone. 
She  testified  that  be  promised  to  marry  her 
as  soon  as  sbe  bad  recovered.  He  admitted 
the  promise,  but  said  that,  after  thinking 
about  tbe  datte  when  be  was  wttb  Lena  and 
what  tbe  doctor  bad  told  blm  about  tbe  child, 
be  concluded  be  was  not  Its  &tber  and  decid- 
ed not  to  comply  with  bis  promisa  He  left 
home  and  went  to  Oklaboma.  Lena's  brotber 
folloired  bim  there,  oomp^ed  him  to  letom, 
and  be  was  arrested. 

Tbe  doctor's  testlmoiy  Is  tbat  he  said  to 
the  defendant: 

"  *V^\ix,  Lena  Hermes  Is  tbe  mother  of  a  little 
child,  and  she  accuses  you  of  being  the  father.' 
He  said,  'Well,  that  cannot  be,  becaune  it  can- 
not be  more  than  8  months,  posMbly  8^ 
months.*  I  uys,  'Yon  admit  jon  had  inter- 
course.* He  said,  'Tes.r  ** 

He  testified  further  that  Felix's  tatba 
said  In  the  presence  of  Felix,  "It  surprised 
me  that  be  was  hanging  around  there  for  so 
long,  and  then  quit  all  of  a  suddoi.''  and 
that  after  calling  his  son  hard  names  be 
said,  "He  has  got  to  marry  her."  The  doctor, 
when  asked  about  tbe  development  of  tbe 
child,  answered  that,  as  near  as  he  could 
judge,  "it  was  about  three  or  perhaps  four 
weeks  less  than  nine  calendar  months." 

As  to  tbe  conversation  Irltb  tbe  doctor,  the 
defendant  testified: 

*'When  they  came  over  there,  tiie  doctor  asked 
me  if  I  had  Intercourse  with  her.  and  I  told 
him,  'Yes.'  He  asked  me  how  long  -apo,  and  I 
said,  'About  six  or  seven  months."  'Well,'  he 
says,  'that  would  make  it  just  about  rkht'  or 
somptbing  like  that  I  was  so  scared  1  didn't 
know." 

He  admitted  having  sexual  relations  with 
the  prosecuting  witness  on  three  different 
occasions,  but  denied  that  he  had  such  In- 
tercourse before  Easter.  1916,  and  said  he 
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lud  figured  from  tbat  time  tbat  the  cbild 
coald  not  be  his,  because  the  doctor  had  said 
tbat  It  was  about  aa  eight  months'  baby.  The 
evidence  wus  condictlug,  but  apparently  the 
jury  refused  to  accept  the  defendant's  version 
as  to  his  relations  with  the  prosecuting  wit- 
ness. We  are  satisfied  tbat  there  was  suf- 
fldent  ertdence  to  sostalo  the  Judgment. 

A  general  complaint  Is  made  of  the  lostmc- 
Uous  which  relate  to  reasonable  doubt  and  to 
the  credibility  of  the  witnesses.  These  In- 
structions were  what  may  be  termed  stock 
histructlons  given  In  every  criminal  case. 
They  are  criticized  in  the  brief  from  various 
phllosophlcnl  and  '  psychologkul  viewpoints. 
Vo  authorities  are  cited,  and  it  is  not  deemed 
necessary  to  comment  upon  the  criticism 
of  instructions  which  have  bo  often  been  ap- 
proved. 

Complaint  Is  mode  of  an  Instruction  In 
which  the  conrt,  after  stating  the  date  when 
the  prosecuting  witness  gave  birth  to  the 
child,  used  this  language: 

"The  question  therefore  is:  Who  Is  the  father 
of  this  cIiiM?  Evidence  has  been  introduced 
teoiling  to  show  that  about  the  time  sbe'became 
pregoant  the  bad  sexual  tutercoiirse  with  per- 
sons ntlier  tlisD  Felix  Orth.  who  denies  tbnt  he 
bad  sexual  intercourse  with  her  at  that  time. 
Ths  evidence  as  to  her  bavins  sexual  inter- 
eouiM  with  persons  other  than  Felix  Orth  wns 
introduced  Bol«4y  for  the  puriKwe  of  showing 
who  was  the  father  of  her  child  and  wbetlier 
Felix  Orth  had  sexual  intercourse  with  her  be- 
fore she  became  18  years  of  age." 

la  this  Instruction  the  court  charged  that 
**tbe  fact.  If  It  Is  a  fact,  that  others  had  sexu- 
al Intercourse  with  her  before  tbat  age,  would 
not  be  an  excuse"  or  a  defense  for  the  defend- 
ant. This  Instmctton  Is  complained  of  be- 
cause It  Is  said  that  it  "sent  the  Jury  off  on 
a  cold  trail,  and  they  never  got  back";  that 
the  parentage  of  the  child  was  not  the  con- 
trolling question  In  the  case;  and  It  is  fur- 
ther contended  that  the  instruction  misstates 
the  facts  as  to  the  evidence,  because  the  court 
ruled  out  all  testimony  oCFered  by  defendant 
for  ttie  purpose  of  showing  that  the  prose- 
cutlDg  witness  bad  sexunl  Intercourse  with 
other  persons. 

It  seems  the  court  did  irule  out  all  direct 
evidence  of  that  character,  although  attempts 
were  repeatedly  made  to  get  it  into  the  rec- 
ord; and  one  witness  for  defendant  testified 
to  conduct  of  the  prosecuting  witness,  the 
only  purpose  of  which  was  to  raise  a  doubt 
In  the  minds  of  the  Jury  as  to  ber  chastity 
and  ber  relations  with  persons  other  than  the 
defendant:  The  same  witness  testified  that 
the  brother  of  the  prosecuting  witness  had 
threatened  to  see  that  the  witness  was  sent 
to  the  penitentiary  if  be  went  on  the  stand 
and  awore  that  he  had  had  intercourse  with 
her.  We  think  the  court  did  not  err  In  re- 
ferring in  the  Instructions  to  this  character 
of  testimony.  As  to  the  first  criticism  of 
the  Instruction,  it  Is  true  that  the  parentage 
of  the  <*k'Jd  was  only  incidentally  a  question 

^tonFor  alktr  easts 


In  the  case;  but  It  Is  obvious  tbat  the  jury 
could  not  have  been  misled  by  the  instructtoit 

The  court  instructed  that: 

"The  uncorroborated  testimonjr  of  the  prose 
cuti'ug  witoess,  l^na  Hermes,  if  it  is  uncor- 
roborated, is  suffiotent.  If  l»eUeved  by  the  jury, 
to  convict  the  defendant.** 

The  Instruction  was  a  proper  <me^  and, 
besides,  the  evidence  of  the  prosecuting  wit- 
ness  was  corroborated  to  some  extent  by  the 
admissions  of  defendant  as  to  bis  relations 
with  ber  and  admissions  made  by  talm  In 
the  presence  of  other  persons,  aa  well  as  by 
other  circumstances  In  the  case. 

We  find  no  error  In  the  Instmctlons,  In  tbe 
admission  of  evidence,  nor  in  the  ruling  of 
the  court  excluding  tbe  testimony  of  other 
young  men  In  tbe  neighborhood  who  were 
asked  about  their  relations  with  tbe  prosecut- 
ing witness. 

The  Judgment  is  affirmed.  All  tbe  Justloea 
concurring 

aoo  Kbb.  i») 

DDBAN  T.  ATCHTSON.  T,  ft  S.  F.  RT.  CO, 

(No.  20648.) 

(Supreme  Ooort  of  Kansas.   Feb.  10,  1917. 
Rehearing  Denied  April  12,  1917J 

(BvJMut  by  the  Court.) 
Mabtes  and  Sesvant  ^3222(2)  —  Fedeui. 

EUPLOYEBS'  LlABn.ITT  ACT— ASSDMPnoM  OT 

Risk— ItccovERT. 
A  laborer  was  cutting  boards  In  two  with  an 
ax  when  he  was  directed  by  bis  foreman  to 
break  them  by  fastening  one  end  of  each  in  a 
tripod  and  stamping  on  tbe  other  end.  Hiereto- 
fore  be  bad  cut  them  with  an  ax  provided  by  his 
employer.  In  breaking  as  thus  directed,  he  was 
in  a  few  minutes  injured  by  a  splinter  from  one 
of  the  boards  flying  and  striking  him  in  the  ^e, 
Tbe  foreman  tcsti&ed  tbnt  be  did  not  want  uie 
plaintiff  to  break  them  tliat  way  because  he  was 
liable  to  hurt  himself.  The  ^ury,  in  addition  to 
a  general  verdict  for  the  plaintifl,  found,  among 
other  things,  that  the  method  thus  directed  and 
used  was  more  dangerous  than  the  ooe  the  work- 
man had  been  following,  tbat  be  did  not  know 
tbe  method  directed  was  dangerous,  and  that  its 
danger  was  not  apparent  and  obvious  to  a  man 
of  his  intelligence.  Held  that,  as  be  did  not 
realize  and  appreciate  tbe  danger  of  allying  the 
order,  he  is  not  barred  of  recovery  on  acconnC 
of  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  64d.J 

Burch,  Porter,  and  Dawson,  JJ.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  Jose  Duran  against  tbe  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap> 
peals.  Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  appellant. 
B.  S.  McAnany,  M.  Ix  Alden,  and  W.  (X 
Rlckel,  all  of  Kansas  City,  for  appellee. 

WEST,  J.  The  plaintiff  was  a  common 
laborer  in  tbe  defendant's  repair  shops. 
Workmen  were  dismautellng  a  passenger 
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ooadi,  and  the  boards  removed  tberefrom 
were  required  to  be  bn^en  up  for  use  in  the 
furnace.  The  plaintiff  began  cutting  them 
vttta  an  ax,  when,  as  he  testifled,  the  fpre- 
man  came  almg,  took  the  ax  out  of  bis  band, 
threw  it  to  one  side,  placed  one  of  the  boards 
under  the  crosspleoes  of  a  tripod  under  the 
coach  in  some  way  not  made  clear  by  the 
record,  and  broke  it  by  stamping  bis  feet  ou 
it,  and  told  the  plaintiff  to  do  It  that  way 
and  to  hurry  up.  The  plaintiff  broke  the 
boards  that  way  four  or  five  minutes,  and 
In  breaking  one  of  them  which  was  very 
brittle  the  spllntera  flew  up  and  hit  him  in 
the  £ace,  one  of  them  in  the  eye.  The  evi- 
dence of  another  witness  was  to  the  effect 
that  the  fornnan  came  around  where  the 
plaintiff  was  breaking  the  boards  with  the 
ex,  and  said: 

"Well,  that  is  too  slow,  I  am  going  to  show 
another  and  better  way  to  do  it.  We  have  lots 
of  work  to-day,  and  yoa  need  to  work  a  little 
faster." 

The  foreman  testifled  that  the  plaintiff 
bad  always  used  the  ax  before  that  time  to 
cut  up  these  boards,  that  about  five  minutes 
b^ore  the  accident  be  had  been  there  and 
the  plaintiff  was  breaking  them  in  the  tripod, 
that  he  told  him  to  quit  it,  that  he  did  not 
seem  to  obey  his  orders.  In  response  to  the 
question,  "Why  did  you  want  him  to  quit 
breaking  them  in  the  tripod?  he  answered, 
"Well,  I  knew  it  was  wnng  to  break  them 
in  the  tripod  hecaiue  he  was  liable  to  hurt 
hlmselt** 

The  action  was  under  the  federal  Dmploy- 
er'a  UabUlty  Act  (Act  April  22,  1908,  c.  149, 
35  Stat  65  [Comp.  St  1916,  K  8667-86651), 
and  the  }ury  were  instructed  that  ttie  phiin- 
tiff  assumed  the  ordinary  risks  and  hazards 
of  his  employment,  that  ia,  such  risks  and 
dangers  as  are  open  and  obrtoas  to  a  person 
of  ordinary  discretion,  intelligence,  and  fore- 
sight and  that  It  they  believed  from  the 
evidence  that  the  risk  and  danger  of  injury 
by  a  flying  qplinter  was  so  open  and  obvious 
that  is  the  exercise  of  ordinary  ceie  and 
caution  for  his  own  safety  the  jAalntlff 
would  have  known  of  such  danger  and  been 
able  to  have  avoided  the  same  and  escaped 
Injury,  and  that  such  danger  was  one  of  the 
ordinary  risks  and  liazaids  of  the  empl<^- 
ment  in  wfaidi  be  was  then  engaged,  tb^ 
must  find  for  the  defendant  Further  that. 
If  the  foreman  directed  the  plaintiff  to  cease 
using  the  ax  and  to  break  the  boards  in  the 
dianaer  alleged  which  was  more  dangerous, 
then  the  plaintiff  would  be  entitled  to  re- 
oorer,  Unless  the  danger  and  hazard  In  doing 
the  work  in  that  manner  was  so  open  and 
obvious  to  a  person  of  his  apparent  Intelli- 
gence and  discretion  that  he  must  be  held  to 
have  assumed  the  risk.  There  is  no  com- 
plaint of  this  Instruction.  The  jury  returned 
a  verdict  for  the  plaintiff,  and,  in  answer  to 
uiiedal  questions,  found  that  Bpltnters  are 
occasionally  thrown  off  or  fly  when  dry 
boards  are  broken;  that  the  idaintiff  did  not 


know  that  they  ate  frequently  thrown  off; 
that  axes  had  been  furnished  and  kept  for 
use  in  cutting  or  breaking  ap  such  scraps  of 

lumber. 

"(8)  Was  It  more  daogeroas  to  bresk  the 
scraps  of  lumber  by  stepping  thereon,  than  It 
ivoul<l  have  been  to  nse  an  az  in  cutting  or 
breakicfc  the  same?   Ana.  Tes. 

"(9)  Was  the  danger  of  splinters  flying  and 
striking  the  plaintiff  when  a  board  was  broken 
by  stepping  tbereon  apparent  and  obvious  to 
casual  observation?  Ans.  No,  not  to  a  man  of 
plaintiff's  apparent  intelligence. 

"(10)  If  you  find  that  the  defendant  was  gnilty 
of  any  negligence  that  caused  the  injury  to  the 
plaintiff,  state  fully  of  what  that  negligmce 
consisted.  Ans.  Failure  totstop  plaintiff  from 
breaking  the  Isoards  in  the  tripod. 

"(11)  Had  the  defendant  instructed  the  plain- 
tiff to  break  the  board  by  stepping  thereon,  aa  he 
was  doing,  at  the  time  he  was  injured?  If  so. 
what  agent  of  the  com^ny  had  so  instmcted 
him?  Ana.  Yes.  Jesse  Diz,  foreman  in  charge 
of  the  Mexicans. 

"(12)  Did  the  plaintiff  know  that  it  was  dan- 
gerous to  break  boards  by  bending  or  stepping  on 
same?   Ans.  No." 

The  defendant  moved  for  judgment  on  the 
findings,  wbl<^  was  overruled.  A  motion  for 
new  trial  was  also  overruled,  and  defmdant 
appeals. 

Our  ordinary  knowledge  of  the  effects  of 
during  kindling  is  invoked  In  behalf  of  the 
proposition  that  splinters  will  frequently  fly 
from  dry  boards  vrbea  brokoi  either  by  the 
foot  or  by  an  ax.  There  is  a  differ«]ce  be- 
tween breaking  boards  with  an  ax  and  cat- 
ting them  In  two  with  an  ax.  Plaintiff  tes- 
tified: 

"Tbe  lumber  had  to  be  ent  before  I  conld  bnm 
it,  because  the  furnace  tender  didn't  want  it  to 
come  that  length.  I  got  an  az  in  the  shop  to 
cat  It  with.  I  started  cutting  the  boards  with 
the  az." 

On  cross-examination:  "Jesse  Dli  (the  fore- 
man) was  the  one  that  told  me  to  break  the 
boanls,  not  to  chop  them.  *  *  *  I  bad  been 
engaged  in  cutting  boards  stnne  time  before  the 
acddeot" 

He  also  testified  that  It  was  the  usual  way 
to  take  the  ax  and  chop  them,  and  that  Ur. 
Dlx  had  never  objected  to  Ids  using  an  ax 

before  that  day. 

"The  boards  usually  cut  were  many  times  dry 
and  many  times  wet.  I  had  never  noticed  any 
splinters  6ying  before.  •  •  •  I  had  broken 
six  or  seven  with  my  foot  before  I  was  hurt. 
No  splinters  flew  from  those  aiz  or  seven  bosfds. 
They  were  all  dry  boards." 

The  foreman  testified  that  he  did  not  want 
Duran  to  break  the  boards  in  the  tripod,  and 
that  he  had  told  him  to  use  the  ax;  that 
It  had  always  been  the  custom  to  use  the  ax. 

"Two  Bzes  were  kept  for  that  purpose,  I 
never  instructed  the  plaintiff  in  any  way  to  break 
boards  by  stepping  <»i  them.  He  knew  enoui^ 
to  go  and  get  the  az  and  start  to  cnt  them. 
That  is  what  he  did,  •  •  •  He  bad  always 
used  the  az  to  cut  these  boards  before  that 
time." 

This  evidence  was  corroborated  by  the  wit- 
ness Alouzo,  and  the  jury  evidently  believed 
their  version  of  the  jiiatter  rather  than  the 
foreman's. 

From  the  plaintiff's  evidraoe  and  the  find- 
ing of  the  jury*  we  liave  tlie  case  o£  a  Mex- 
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lean  laboTW  (tf  meager  InteUUcence,  uaed  to 
cutting  the  boards  with  an  ax,  hurriedly 
ordered  by  bis  foreman  to  break  thwn  in  a 
way  whidi  bj  the  testimony  of  the  foreman 
himself  was  llfeely  to  cause  blm  injury. 
Promptly  ob^ing,  the  workman  received  the 
wound  ih  his  eye.  The  sole  defense  argued 
is  that  the  dangbr  of  flying  splinters  was  so 
apparent  that  he  must  be  held  to  have  a»- 
sunted  the  fisk. 

"The  danger  arisinf;:  from  brenkiti^  boardR  with 
either  an  ax  or  his  feet  wna  one  of  the  ordinary 
risks  of  the  plaintiff's  employment  aa  a  ootnmon 
laborer,  and  for  an  injury  from  such  cause  there 
can  be  no  recovery."  tiefendant  saya,  and  cites 
Walker  v.  Scott.  07  Kan.  814.  64  Pnc.  615; 
Oillaspie  v.  United  Iron  Works.  76  Kao.  70, 
90  pae.  700-  Railway  Co.  v.  Weikal.  73  Kan. 
763,  84  Pac.  720;  Railway  Co.  v.  Stone.  77  Kan. 
642,  95  Pa*-.  1040;  Railway  Co.  v.  Mealnjan, 
78  Kan.  400,  07  Pac.  ;SS1 ;  Riverside  Iron 
Works  V.  Green,  TO  Kan.  StiS,  100  Pac.  483. 

In  the  Walker  Case,  the  onployg,  who  had 
repeatedly  Insisted  that  there  w^as  danger  of 
a  care-In,  nevertheless  went  to  work  In  the 
trentii  and  was  held  to  have  assumed  the 
risk.  Hie  syllabus  limited  the  application 
of  the  rule  to  the  cases  In  which  the  dangers 
are  open  to  common  obs^vatlon,  as  fully 
known  to  the  workman  as  to  hla  employer, 
and  in  which  "he  Is  capable  of  knowing  and 
measuring  the  dangers  of  snch  employment" 
The  facts  and  findings  here  do  not  bring  this 
case  within  the  rule  thus  announced.  Wei- 
kel  was  holding  a  torch  for  a  machinist 
working  on  a  steel  shaft  of  certain  hoisting 
machinery,  using  a  chisel  from  which  a  chip 
flew  striking  the  torch  holder  in  the  eye. 
The  court  said  he  was  a  young  man  of  in- 
telllgeoce  and  experience  who  had  worked 
at  the  place  for  some  time  and  must  have 
observed — which  his  own  testimony  showed 
— that  chips  would  fly  from  a  dilsel.  Oil- 
laapie  was  Injured  in  a  similar  way.  The 
court  snld: 

"His  opportunity  for  observation  was  ample, 
and  hia  observation  was  in  fact  both  oompre- 
henaive  and  accurate,  lie  saw  and  knew  the 
condition  of  the  snap,  and  knew  the  causes  which 
had  operated  to  produce  the  condition  in  which 
he  found  it."  76  Kan.  72,  90  Pac.  761. 


In  the  Stone  Case,  the  plointUI,  having 
been  directed  to  change  the  water  in  an  en- 
gine, was  fatally  scalded  by  reason  of  a. de- 
fective blow-ofT  pipe.  Because  of  his  knowl- 
edge  of  the  pipe — greater  than  that  of  any 
other  person — ^be  was  held  guilty  of  contrib- 
utory negligence.  Healuian  was  held  to  have 
assumed  the  risk  of  ufdng  a  band  car  with  a 
defective  brake,  because  he  not  only  knew 
all  about  It,  but  bad  without  complaint  or 
criticism  of  its  condition  called  the  attention 
of  his  foreman  thereto  and  continued  to  use 
it  Green  was  injured  by  a  defMtlve  gang- 
plank. He  was  held  to  have  assumea  the 
risk  for  the  reason  that  he  knew  all  about 
the  condition  of  the  gangplank  over  which 
he  bad  been  passing  for  10  days  without  com- 
plaint or  promise  of  repair. 

In  Brizendlne  v.  Railroad  Co.,  98  Kan. 
GOl.  153  Pac.  40S,  it  was  decided  that,  al- 
though the  plaintiff  bad  reasonable  means  of 
knowledge  of  the  madilnery  and  Its  condi- 
tion, the  flndlng  of  the  jury  that  he  did  not 
realize  the  dauger  of  the  situation  placed  the 
case  within  the  frequently  aaoounced  rule 
that  such  appreciation  must  exist  In  ordi^r 
for  Bssumi>tion  of  risk  to  bar  recovery.  The 
decisions  there  cited  and  followed  fully  sus- 
tain sudi  holding. 

Here  the  jury  bare.  In  effect,  foimd  that 
the  plaintiff  with  his  degree  of  intelligence 
and  his  opportunity  neither  knew  nor  com- 
prehended the  danger  of  d(^ng  the  work  iu 
the  way  directed  by  his  foreman.  Assump- 
tion of  risk  Is  a  legitimate  defense  in  such 
actions  (Barker  v.  Railway  Co.,  83  Kan.  767. 
129  Pac.  1151,  43  L.  B.  A.  [N.  S.]  1321);  but 
we  cannot.  In  the  face  of  the  record,  assume 
or  take  judicial  notice  that  the  danger  of 
obe.ring  the  order  received  was  apparent  and 
so  oppredated  or  realized  by  the  injured 
workman  that  he  should  fall  of  recovery  be- 
cause of  the  risk  assumed  by  such  obedience. 

The  judgmwt  is  therefore  afllrraed. 

JOHNSTON,  a  J.,  and  MASOX  and  MAB- 
SHAm  JJ.,  concurring.  BURCH,  POB- 
TEB,  and  DAWSON.  JJ.,  dlssentlnfi. 
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196  Wasb.  B9S) 

NORTH  PAC.  SEA  PRODUCTS  CO.  T. 
KIKG  OOUNTY  et  al.  (No.  ISQQU.) 

(Supreme  Court  ot  WafdiiiiKton.  May  22. 
W17.) 

En  Banc  Appeal  from  Superior  Court, 
King  County ;  A.  W.  Frater,  Judge. 

Action  by  the  North  Pacific  Sea  Products 
Company  against  King  County  and  others. 
From  the  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Carkeek  &  McDonald,  of  Seattle,  for  ap- 
pellant. Hugh  M.  Caldwell  uud  Geo.  A. 
Meagher,  both  of  Seattle,  for  respondents. 

PER  CURIAM.  Counsel  have  filed  a 
Btipulatlon  herein  whereby  it  Is  agreed  that, 
as  ideiitlcal  questions  are  Involved,  the  dis- 
position of  this  case  shall  be  controlled  by 
our  decision  in  United  States  Whaling  Co. 
V.  King  County,  165  I'ac.  70. 

For  this  reason,  the  Judgmoit  herein  Is 
affirmed. 


(M  Wanb.  698) 

RIDPATH   T.  CLAUSIX.    (No.  13719.) 

(Supreme  Court  of  WasMngton.   May  2. 
1917.) 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Connty;  Wm.  A.  Huneke, 
Judge. 

Action  by  Sarah  Bldpatb  against  C.  B. 
Clftusln,  receiver  of  the  E.  J.  Hyde  Jewelry 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

J.  M.  Simpson,  of  Spokane,  for  appellant. 
Samuel  It.  Stern,  of  Spokane,  for  respond- 
ent 

MAIN,  J.  This  is  the  second  appeal  In 
this  case.  The  opinion  upon  the  former  ap- 
iwal  is  reiiorted  in  88  Wash.  1S5,  152  Pac. 
711,  Tlie  filets  are  there  stated  In  detail, 
and  need  not  be  here  repeated.  Upon  the 
first  appeal,  the  judgment  of  the  sui>erior 
court,  which  had  been  in  favor  of  the  plain- 
tiff, was  reversed,  and  a  new  trial  directed. 
The  second  trial  in  the  superior  court  result- 
ed in  a  judgment  In  favor  of  the  defendant. 
It  is  from  this  judgment  that  the  present  ap- 
peal is  prosecuted. 

Upon  the  retrial,  the  law,  as  stated  In  the 
opinion  upon  the  first  appeal,  was  applied, 
and  the  plaintiff  was  denied  a  recovery,  be- 
cause the  evidence  failed  to  show  that  she 
had  been  damaged.  It  seems  unnecessary  to 
again  enter  upon  a  review  of  the  case. 
Upon  the  facts,  as  they  appear  In  the  pres- 
ent record,  and  the  law,  as  stated  in  the 
former  opinion,  the  plaintiff  was  not  entitled 
to  recover. 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  MORRIS.  OHADWICK, 
and  WDBSTER,  JJ„  concur. 


(K  Wash.  123) 

In  re  BiICHARDSON'S  ESTATR 
BOOTH  eC  aL  r.  BICHARDSON  et  aL 

(No.  13645.) 

(Supreme  Court  of  Washington.   May  5, 
X917.)  , 

Department  2.  Appeal  from  Suiierior 
Court,  Kiug  County;  It.  B.  Albertson.  Judgew 

WlU  contest  by  WlUlam  F.  Ricbardson 
and  others  against  A.  A.  Booth,  as  executor 
of  the  estate  of  Frances  U.  Klclmrdsou,  de- 
ceased, and  another.  From  an  order  setting 
aside  the  probate  of  the  will,  and  appointing 
an  adminlati-ator  of  the  estate,  the  executor 
and  another  appeal.  Affirmed. 

Robert  F.  Booth,  Henry  W.  Pennock,  and 
Halverstadt  &  Clarke,  all  of  Seattle,  for  ap- 
pellants. Kdward  Judd  and  Wuidall  &  W  ar- 
dall,  all  of  Seattle,  for  respondents.  Wll- 
iiam  i'.  Richardson,  of  Seattle,  pro  se. 

MOL^NT,  J.  This  is  a  wiU  contest.  Mrs. 
Richardson,  during  her  lifetime,  executed  a 
will  on  July  30,  1»15.  A.  A.  Booth  was,  by 
the  terms  of  this  will,  made  executor,  with 
full  control  of  the  property,  valued  at  about 
$30,000.  The  executor  was  directed  tu  pay 
such  Income  and  proceeds  of  the  property  to 
Mr.  Richardson,  husband  of  the  testatrix, 
during  his  lifetime,  "as  In  the  judgment  of 
said  executor  may  appear  necessary  and  prop- 
er." The  will  provided  that,  upon  tJie 
death  of  Mr.  Richardson,  the  res^ldue  of  the 
estate  was  to  be  distributed  to  certain  named 
legatees,  among  these  being  Seattle  Schuol 
District  Na  1.  On  October  20,  1915,  Mrs. 
Richardson,  In  her  own  handwriting,  re- 
voked the  will  in  the  presence  of  two  wit- 
nesses. 

On  December  7,  1915,  Mrs.  Richardson  died 
in  the  city  of  Seattle.  Thereafter  the  will 
was  admitted  to  probate,  and  subsequently 
this  contest  was  filed  by  Mr.  Richardson, 
upon  the  ground  that  the  will  was  revoked 
by  Mrs.  Richardson.  It  was  conceded,  at 
the  trial,  that  Mrs.  Richardson  regularly 
executed  the  will,  and  also  that  afterwards 
she  executed  a  revocation  of  It.  But  it  was 
contended  that  she  was  Incompetent  to  re- 
voke the  will  at  the  time  she  executed  the 
revocation.  That  was  the  sole  question  pre- 
sented to  the  trial  court.  After  hearing  the 
evidence  npon  that  question,  the  court  con- 
cluded that  Mrs.  Richardson  was  competent 
at  the  time  of  the  revocation,  made  findings 
to  that  effect,  set  aside  the  probate  of  the 
will,  and  appointed  an  administrator  of  the 
estate.  This  appeal  Is  prosecuted  from  that 
order. 

The  only  question  presented  here  is  one  of 
fact,  whether  Mrs.  Richardson  was  compe- 
tent to  make  or  revoke  her  will  at  the  time 
of  the  revocation.  This  was  a  much-disputed 
question.  The  trial  court  was  appar«itly 
coutrolted  by  the  teetinunv  of  filenda^  who- 
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were  with  Mrs.  Rivhardson,  more  or  lees 
constantly,  about  the  time  she  wrote  and  exe- 
cuted the  revocation,  and  who  testified  that 
nhe  understood  what  she  did,  and  the  effect 
of  the  revocation,  rather  than  by  the  state- 
ments of  doctors,  who  saw  her  Infrequently 
about  that  time,  and  who  expressed  the  opin- 
ion that  she  was  Incompetent.  The  appear- 
ance^  of  the  revocation  itself,  written  by 
Mrs. 'Richardson  In  her  own  handwriting.  In- 
dicates that  she  knew  what  she  was  about 
After  reading  the  record  quite  carefully,  we 
are  of  opinion  that  the  trial  court  arrived 
at  a  correct  conclusion. 
The  Judgment  is  therefore  affirmed. 

ELLTS,  C.  3.,  and  PARKBR.  FULLER- 
TOX,  and  HOLCX>MB.  JJ.,  concur. 


(IT  Wash.  C971 
UARCHETTI  t.  SAN  FRANCISCO  OYS- 
TER HOUSE.   (No.  13258.) 

(Supreme  Court  of  Washington.  June 
20. 1917.) 

Department  1.  Ai^>ea1  from  Superior 
Court  King  County:  Everett  Smith,  Judge. 

Action  by  R<^r  Marchettl  against  the 
San  Francisco  Oyster  House.  Judgment  for 
plalntltr,  and  defendant  appeals.  AtUrined. 

Tnclier  ic  Hyland,  of  Seattle,  for  appellant 

PER  CURIAM.  Roger  Marchettl.  the 
I^aiiitlff,  brought  an  action  against  the  de- 
fendant corporation,  San  Francisco  Oyster 
Hou>te.  basing  his  cause  of  action  upon  a 
contract  of  employment  evidenced  by  the 
record  of  a  resolution  entered  in  defendant's 
ndnote  book,  as  follows: 

"Resolved,  that  Rc^er  Marchettl  be  employed 
u  Counsel  for  the  company,  and  that  he  receive 
(or  liig  services  as  secretary  and  counsel  of  the 
company  the  sum  of  $25  per  month." 

This  minute  was  signed  by  Jack  Barberis, 
president,  and  by  Roger  Marchettl,  secretary; 
those  two  being  the  only  stockholders  and 
ofhcers  in  the  corporation,  Barberis  holding 
9d  shares  and  Marchettl  1  sltare. 

The  plaintiff  claimed  the  sum  of  $725  for 
salary-  and  $91.05  for  advances  made  the  de- 
fenduut,  less  payments  received  in  the  sum  of 
(141.25,  leaving  a  balance  due  plaintiff  of 
$674.80.  The  defendant  answered  there  was 
but  f27S  due  plaintiff  on  account  of  salary. 
Inasmuch  as  he  had  been  discharged  after 
a  service  of  11  months,  on  which  defendant 
should  be  credited  In  the  sum  of  $211  for 
DKineys  paid  plalntllT.  By  way  of  cross-com- 
plalnt,  defendant  alleged  plaintiff  was  In- 
debted to  It  in  the  sum  of  $212.10  for  meals, 
board,  and  room,  in  the  sum  of  $86  for 
moneys  converted,  and  tn  the  sum  of  $5  for 
money  loaned.  The  reply  admitted  the  In- 
dtt>tedness  of  plaintiff  for  the  item  of  $80. 
but  denied  all  other  allegations  of  the  cross- 


complaint.  On  the  trial  the  plaintiff  admit* 
ted  the  counterclaim  of  $212.10  for  meals 
furnished.  The  cause  was  tried  to  a  Jury, 
which  returned  a  verdict  in  favor  of  [rtalntia 

for  $216.40. 

The  defendant  appeals,  assigning  as  error, 
first  the  denial  of  Its  motion  for  an  Instruct- 
ed verdict  for  defendant;  and,  second,  the 
giving  of  tlie  following  charge  to  the  jury: 

.  "It  will  first  be  your  duty  to  detcrmino 
whether  or  nnt  there  was  a  contrnct  made  be- 
tween the  plaintiff  and  defcndiint  curtioration 
in  the  mouth  of  December,  1911.  If  you  de- 
termine there  was  such  a  contract  made,  what 
was  that  contract  ?  Was  it  a  contract,  as 
claimed  by  the  plaintiff,  at  $25  for  services  as 
secretary  and  attorney  for  the  corporatiun,  and 
not  terminable  at  any  agreed  time  whatever? 
Or,  if  tliere  was  a  contract  made  for  a  period 
not  to  exceed  one  year?" 

We  do  not  find  any  error  in  the  record  un- 
der these  as.signments.  There  was  sufllclent 
evidence  to  curry  the  case  to  the  Jury,  and  the 
Instruction  wns  proper,  under  the  Issues  and 
evidence  In  the  case. 

The  Judgment  will  be  affirmed. 


m  Wash.  699) 
NORTHERN  PAC.  RT.  CO.  T.  CONCAN- 
NOX  et  al.    (No.  0771.) 

(Supreme  Court  of  Washington.  June 
6,  1017.) 

En  Banc.  On  remand  from  the  8npr«De 
Court  of  the  United  States.  Affirmed. 

See  239  U.  S.  382,  36  Sup.  Ct.  156,  60  U 
Ed.  342 ;  75  Wash.  591.  135  Pac.  652. 

Geo.  T.  Held,  J.  W.  Quick,  and  L.  B.  Da 
Poute,  all  of  Tacoma,  for  apiiellant.  Gordon, 
lOasterday  &  Askren  and  HulTer,  Flayden  & 
Hamilton,  all  of  Tacoma,  for  respondents. 

PER  CURIAM.  Upon  the  fnrts  as  stated 
In  the  opinion  filed  in  this  court  on  Octol)er 
7,  1913  (75  Wash.  591,  135  Pac.  652),  and  after 
reargument  uiion  the  record,  we  allirni  the 
finding  of  the  trial  Judce  that  respondent 
Concannon  had  acqulre<l  title,  to  that  part 
of  the  right  of  way  of  appellant  now  occupied 
by  him,  by  adverse  pos.sesslon  prior  to  the 
2Sth  day  of  April,  1901. 

The  Judgment  of  the  lower  court  la  affirmed. 


(101  Kan.  207} 
BEVARD  V.  SKIDMORE-PATTERSON 
COAL  CO.    (No.  21201.) 

(Supreme  Court  of  Kansas.  June  0,  1917.) 

(Syllabiu  &y  the  Court.) 

Masteb  and  Servant  <S=>373 — Workmbn's 
CoHPENSATioif   Act— Place   of  Injubt— 
"On  ob  in  or  About  a  Mine." 
The  defendant  operates  two  open-pit  cool 
mines,  known  as  the  east  mine  and  tfie  west 
mine,  which  are  about  a  quarter  of  a  mile  apart 
They  aro  separated  by  an  intcriirban  rnilway, 
which  passes  wtthln  about  30  yards  of  the  west 


4s>For  other  cases  see  same  topic  and  KEY -NUMBER  in  all  K«y*Numbared  DIgaeU  sod  lodexM 
166  P.— 42 
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mioe.  A  workman  in  the  east  mine  was  order- 
ed bj  his  foreman  to  go  on  a  necessary  errand 
to  the  west  mine.  When  crossing  the  railway 
track  tlie  workman  was  struck  by  a  car,  and 
sustained  injuries  which  proved  fatal.  In  an 
action  for  trompensatioo  under  the  Workmen's 
Oompeosation  Act,  the  petition,  which  was  oth- 
erwise Butticient,  presented  the  foregoing  facts. 
Held,  a  demurrer  to  the  petition  was  rightfully 
sustained,  because  the  accident  did  not  occur 
"on  or  in  or  about  a  mine,"  within  the  meaning 
of  section  5000  of  the  act. 

Appeal  from  District  Court,  Cberokee 
Cfotinty. 

Action  by  Mrs.  J.  T.  Bevard  against  the 
Sklilmore- Patterson  Coal  Company.  Demur- 
rer to  plaintiff's  petition  sustained,  and  she 
appeals.  Affirmed. 

O.  A.  McNeill,  of  Columbus,  and  Maurice 
McNeill,  of  Kansas  City,  Mo.,  for  appellant. 
Skidmore  St  Walker,  of  Columbus^  Hot  ap- 
pellee. 

BURCH,  J.  The  action  was  one  for  com- 
pensation for  the  death  of  a  woi;kman.  A  de- 
murrer was  sustained  to  the  plalntifC's  peti- 
tion, and  she  appeals, 

The  petition  disclosed  that  tbe  defendant 
operates  two  open-pit  coal  mines,  referred  to 
as  the  east  mine  and  the  west  mine,  which 
are  a  quarter  of  a  mile  apart.  Between  the 
two  mines  and  about  30  yards  east  of  the 
west  mine  lies  the  interurban  railway  track 
of  the  Joplin  &  Pittsburg  Railway  Company. 
The  railway  had  been  in  operation  about  10 
years  before  the  mines  were  opened,  and  cars 
passed  the  west  mine  at  intervals  of  30  min- 
utes throughout  the  day.  The  workman  was 
a  coal  shoTeler  at  the  east  mine  and  did  such , 
other  work  as  was  required  of  him.  He  was 
ordered  by  his  foreman  to  take  a  coal  drill 
from  the  east  mine  to  the  west  mine  and 
there  procure  a  different  tool.  When  cross- 
ing the  railway  track,  be  was  struck  by  a  car, 
under  drcumstances  which  are  not  described, 
and  snatained  injuries  which  proved  fatal. 
There  was  no  allegation  In  the  petition  that 
the  workman  took  a  previously  defined  route 
between  the  two  mines,  or  a  connecting  way, 
or  a  course  of  travel  bearing  any  relation  to 
the  business  of  working  the  two  mines. 
Itiere  was  no  allegation  of  any  joint  system 
of  operation  extending  over  the  two  mines, 
or  of  any  nexus  between  them.  There  was 
no  description  of  the  mines  which  indicated 
that  mining  operations  or  mining  hazards 
overflowed  either  of  the  pits  In  the  direction 
of  the  railway  track. 

The  first  section  of  the  Workmen's  Compen- 
sation Act  reads  as  follows: 

"If  in  any  employment  to  which  this  act  ai>- 
plies,  personal  injury  by  accident  arising  out 
of  and  ia  the  course  of  employment  is  caused 
to  a  workman,  his  employer  shall,  subject  as 
hereinafter  mentioned,  be  liable  to  pay  com- 
pensation to  the  workman  in  accordance  with 
thU  act"   Gen.  St  1915.  8  5S96. 

^e  plaintiff  argues  the  case  as  If  It  were 
controlled  by  the  specification,  "accident 
arising  oat  of  and  in  the  course  of  employ- 
mmt"  Adopting  this  theory  provisionally, 


there  can  be  no  doubt  that  the  accident  arose 
in  the  course  of  the  workman's  employment. 
When  he  was  injured,  he  was  In  the  act  of 
performing  a  duty  within  the  scope  of  his 
employment  and  expressly  enjoined  upon  blm 
by  his  foreman. 

Whether  or  not  the  accident  arose  out  of 
the  employment  is  debatable.  "Out  oC  and 
"In  the  course  or*  employment  are  distinct 
things  and  must  not  be  confused.  An  'acci- 
dent may  occur  in  the  course  ot  employment 
and  still  have  no  causal  connectionf  with  it, 
so  that  it  may  be  said  the  accident  arose  out 
of  the  employment  The  acddent  must  occur 
because  of  some  peculiar  danger  Inddent  to 
the  particular  Mnployment,  and  It  might  be 
ui^ed  here  that  the  employment  did  not  con- 
stitute proximate  cause.  Being  run  down  by 
a  car  on  an  Interurban  railway  track  was  not 
,  a  special  danger  peculiar  to  the  business  of 
mining  or  to  the  conduct  of  a  mine  emplo^^ 
going  frmn  one  mine  to  another  with  a  drill. 
Precisely  the  same  peril  would  confront  a 
farm  hand  going  from  the  country  to  town 
with  a  basket!  of  fresh  e^  and  vegetables. 
Agricultural  pursuits  and  employments  Inci- 
dent thereto  are  exempt  from  the  provisions 
of  the  act  because  they  are  nonhazardouK 
(section  5900),  and  It  would  require  consider- 
able sophistication  to  differentiate  between 
tbe  causal  connection  of  employment  and  ac- 
cident In  the  two  Instances.  Indeed,  the  acci- 
dent was  Just  as  likely  to  happen  to  one  who 
was  not  an  employ^  at  all. 

A  leading  English  case  sustaining  the  sug- 
gested view  is  that  of  Dennis  v.  A,  J.  White 
&  Oo.  (1916)  85  L.  J.  K.  B.  862.  In  that  case 
a  pltmiber^  mate  employed  by  a  firm  of  build- 
ers was  told  to  go  on  a  bicycle  and  get  some 
plaster.  As  he  was  crossing  Sloan  Square,  in 
London,  a  motor  car  collided  with  him.  He 
used  tbe  bicycle  on  an  average  about  onc&  a 
day.  Following  the  Judgment  of  the  Hoose 
of  Lords  In  the  case  of  Plumb  r.  Cobdon 
Flour  Mills  Co.  (1913)  83  L.  J.  K.  B.  N.  8. 
197.  It  was  held  that  the  acddoit  did  not 
arise  out  of  the  employment 

A  carefully  considered  American  case 
which  dtee  pertlnwit  authorities  Is  that  of 
Hopkins  V.  Michigan  Sugar  Co.,  184  3tfich.  87, 
150  N.  W.  325,  L.  R.  A.  1916A,  310.  In  that 
case  the  decedent  was  the  defendant's  chief 
engineer,  having  charge  of  the  Installation 
of  machinery  In  and  the  operation  of  six 
plants  In  different  cities  which  he  was  obliged 
to  visit.  Having  spent  the  day  at  a  branch 
plant,  he  returned  by  train  to  the  dty  in 
which  the  principal  plant  and  his  office  were 
slttmted,  and,  while  preparing  to  take  a  street 
car,  sll[^>ed  and  fell  on  Icy  ground.  It  was 
held  tbe  accident  did  not  arise  out  of  his  em- 
ployment 

In  the  case  of  Foley  v.  Home  Rubber  Ca 
(N.  3.  Sup.)  99  Atl.  624,  the  expresslmi  "aris- 
ing out  of  ^ployment  was  given  a  very  mudi 
broader  interpretatlcm  than  in  the  Mlcbigan 
case.  Foley  was  a  spedal  traveling  aalennan 
who,  in  the  course  ct  his  enpIoyment»  found 
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It  necessary  to  Tistt  tals  employer's  London 
office.  Hie  took  passage  on  the  Lu^tanla, 
tad  lost  tals  life  wben  the  ship  was  torpedoed 
by  a  German  submarine.  The  court  held 
that  the  common  perils  Incident  to  travel  In- 
here In  employments  necessitating  travel  by 
aea  or  by  land,  that  the  manner  In  which  the 
accident  Is  brought  about  is  not  at  all  of  the 
essence  of  the  matter,  and  that  the  fact  that 
ttae  Losltanla  was  lost  through  an  extraordi- 
nary peril  did  not  make  such  peril  any  less 
a  cause  at  acddent  arlalng  cut  of  Filey's  em- 
ployment. 

Ttae  qnesttcm  Just  discussed  need  not  be  de- 
cided, because  the  provisional  theory  of  the 
case  takes  Into  account  only  a  portion  of  the 
woi^men's  compensation  act  The  openiw; 
words  are,  "If  In  any  employment  to  which 
this  act  applies."  It  Is  necessary  to  inquire, 
therefore,  to  what  employments  the  act  ap- 
plies.  The  Inquiry  Is  answered  as  follows: 

"His  act  sball  apply  only  to  employment  la 
the  course  of  the  employer's  trade  or  business 
oo,  io  or  about  a  railway,  tectory,  mine  or 
quarry,  dectric.  building  or  easlaeerlns  work, 
ULDndry,  natural  gas  plant,  county  aod  munici- 
pal work,  and  all  employments  wherein  a  pro- 
cess requiriog  the  use  of  any  daogerous  ezplo- 
^Ts  or  inflammable  materials  is  carried  on, 
which  Is  conducted  for  the  purpose  of  business, 
trade  or  gain;  each  of  which  employments  ia 
hereby  determined  to  be  especially  dangerous, 
ia  which  from  the  nature,  conditions  or  means 
of  prosecution  of  the  work  therein,  extraordi- 
nary risk  to  the  life  and  limb  of  the  workman 
atgaged  therein  are  inherrait,  necessary,  or  sub- 
■tantially  unavoldaUe.''  Qen.  Stat  1915,  | 
0000. 

Looking  further  Into  the  act.  a  mine  la  de- 
fined aa  follows: 

'*  'Mine'  means  any  opening  In  the  earth  for 
the  purpose  of  extracting  any  minerals,  and  all 
undei^round  workings,  slopes,  shafts,  galleries, 
and  tunnels,  and  other  ways,  cuts  and  openings 
connected  therewith,  including  those  in  the 
course  of  being  opened,  sunk  or  driven;  and  in- 
dudcs  all  the  appurtenant  structures  at  or 
abcrat  the  openings  of  the  mine,  and  any  adjoin- 
ing adjacent  work  place  where  the  material 
from  a  mine  Is  prepared  for  use  or  shipment" 
Gen.  SUt  1915,  f  5003. 

In  framing  the  act,  the  Legislature  made 
use  of  the  British  Workmen's  Compensation 
Act  of  1897,  sectl(m  7  of  which  contained  the 
following  provl^on: 

"This  act  sball  apply  only  to  emplc^ment  by 
the  undertakers  as  hereinafter  defined,  on  or  in 
or  about  a  railway,  factory,  mine,  quarry,  or 
engineering  work.  *  •  •  Statutes  1897.  60 
A  61  Victoria,  e.  S7.  p.  S7. 

Before  ttae  Legislature  adapted  to  Its  pur- 
poses the  words,  "on  or  In  or  about,"  they 
had  been  Interpreted  1^  rarlous  courts  of  the 
United  Kingdom.  Many  of  the  declsloDs  are 
enllght^ng  because  of  their  iwr^Icadty. 

In  ttae  case  of  Fom  t.  Hllla-.  69  U  J.  Q. 
B.  N.  S.  439,  It  appeared  that  a  workman  was 
employed  to  cart  water  to  a  mortar  mill  driv- 
en b7  a  steam  engine,  from  a  brook  which 
was  tvota  150  to  200  yards  from  the  mill. 
When  proceeding  with  a  cart  of  water  from 
die  brook  toward  ttae  mill  and  wtaen  about 
40  yards  from  the  brook,  the  cart  horse  ran 
away  and  the  workman  was  injured.  Ttae 


mill  and  engine  constituted  a  factory,  and 
the  question  was  whether  or  not  the  acci- 
dent occurred  In  employment  about  -a  fac- 
tory.  Lord  Justice  Smith  said : 

"The  county  court  judge  has  held,  as  I  un- 
derstand, that  inanmuch  as  the  word  'about*  is 
an  elastic  word,  he  is  entitled  to  find  that  a 
distance  of  110  yards  is  'about'  the  mill  aa  be- 
ing 'in  close  propinquity'  to  it,  as  I  interpreted 
the  meaning  of  the  word  in  Powell  v.  Brown,  or 
as  being  'physically  contiguous'  to  It,  as  Lord 
Justice  Collins  expressed  It  in  the  same 
case.   •   •  • 

"In  Powell  v.  Brown,  an  acddent  happened 
to  a  workman  engaged  In  loading  a  cart  bclong- 
iug  to  the  owners  of  a  factory.  Tbe  cart  was 
standing  in  a  street  close  to  the  entrance  to  the 
factory  yard,  at  a  place  where  the  factory  work- 
men were  habitually  accustomed  to  take  tim- 
ber out  of  the  factory  and  load  it  on  the  fac- 
tory carts.  The  question  was  whether  tbe  em- 
ployment of  the  workman  was  'about'  the  fac- 
tory within  the  meaning  of  the  act.  and  the 
court  held  that  the  word  'about.'  following  the 
words  'on  or  in,'  was  an  enlarging  word.  The 
Legislature  thought  that  the  first  two  words 
•  were  not  large  enough  to  cover  all  that  they 
were  intended  to  include,  and  therefore  added 
the  word  'about'  to  enlarge  tbe  locality  of  the 
accidents  included  within  tbe  act  and  so  as 
not  to  limit  the  locality  to  tbe  words  *on  or  In.* 
The  expression  1  used  was  that  tbe  word  'about* 
meant  that  the  employment  might  be  in  close 
propinquity  to  the  factory,  and  Lord  Justice 
Collins  used  very  similar  words— namely,  'phys- 
ically contiguous  to  the  factory.'  There  the 
county  court  Judge  had  fbund  that  tbe  workman 
was  engaged  'about'  the  factory  at  tbe  time  of 
the  accident,  and  that  finding  was  right  accord- 
ing to  the  meaning  placed  by  this  court  on  the 
word  'about.' 

"In  Chambers  v.  Whitehaven  Harbour  Com- 
missioners, again,  this  court  held  that  the  words 
of  section  7  of  the  Workmen's  Compensation 
Act  1807,  pointed  to  locality.  After  reading 
them,  I  there  said:  'The  meaning  is  that  at  the 
time  of  the  accident  the  workman  must  be  em- 
ployed about  one  of  those  specified  localities; 
the  locality  of  the  accident  must  be  within  the 
purview  of  the  section.'  And  afterwards; 
'Therefore,  in  order  to  bring  a  particular  case 
within  the  purview  of  tbe  act,  the  employment 
roust  be  on,  in,  or  about  the  named  locality  at 
the  time  of  the  accident' 

"There  was  also  the  case  of  Lowth  v.  Ibhot- 
son,  in  which  a  carter  in  the  employment  of  a 
miller  was  injured  while  delivering  socks  of 
flour  from  a  cart  at  a  distance  of  a  mile  and  a 
half  from  the  mill.  The  county  court  judge  held 
that  he  was  not  at  the  time  of  the  accident  em- 
ployed 'about'  the  mill,  and  this  court  did  not 
interfere  with  that  findins  because  it  appeared 
to  us  to  be  quite  right."  Page  440. 

Lord  Justice  Collins  said : 

"In  my  judgment  the  word  'about*  In  the 
section  with  which  we  are  dealing  is  a  geo- 
graphical expression  denoting  physical  con- 
tiguity. On  the  other  hand,  it  is  not  I  think, 
used  ID  tbe  sense  in  wblcb  we  use  it  when  we 
speak  of  a  workman  being  about  the  business 
of  bis  employer.  There  is  a  broad  distinction 
between  the  two  meanings  of  the  word.  A  fac- 
tory assumes  the  carrying  on  of  a  business,  and 
I  should  say  that  a  carter  fetching  coals  to  the 
factory  is  'about  the  business  of  the  factory, 
but  is  clearly  not  during  his  journeys  to  and 
fro  'about'  the  factory.  •  •  *.  I  should  say 
that  where  the  main  purpose  of  the  business 
carried  on  in  a  factory  involved  the  use  of  land 
outside  the  physical  limits  of  the  factory,  per- 
sons 80  employed  outside  the  factory  limits 
would  be  employed,  not  on  or  in,  but  about  the 
factory.  An  illustration  of  this  is  to  be  found 
In  the  facts  of  the  case  of  Powell  v.  Brown. 
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*  *  *  To  mj  mind  act  does  not  apply  to 
persons  employed  about  the  business  of  a  fac- 
tory, where  such  employment  does  not  involve 

{physical  coatiguity  to  uie  factory  within  sueb 
ImitB  as  are  reasonably  necessary  (or  the  ordi- 
nary   business   carried    on    tniere.  *  •  •** 
441. 

In  the  case  of  Coylt<m  Co&l  Co.  t.  Davld- 
aoD,  42  Scot.  L.  K. .  696,  It  appeared  that  a 
carter  In  the  eraptoyment  of  the  cool  com- 
pany at  one  of  Its  pits  went  with  hla  cart 
alon;  a  private  road  belonging  to  the  com- 
pany to  a  point  at  which  It  joined  a  public 
road,  a  dUtaoce  of  259  yards  from  the  pit. 
crossed  the  public  road,  22  yards  In  width, 
passed  through  a  gate  Into  a  railway  com- 
pany's premises,  and  at  a  point  123  yards 
beyond  the  gate  proceeded  to  load  on  hla  cart 
a  quantity  of  timber  from  a  railway  wagon. 
While  engaged  In  this  work  he  was  accident- 
ally Injured.  The  question  was  whether  or 
not  the  accident  happened  on  or  In  or  about 
a  mine^  within  the  meaning  of  section  7  of 
the  Workmen's  Compensation  Act  of 
The  Lord  Justlce^^lerk  said : 

"TbB  carter  had  left  the  mine,  and  although 
still  on  buBinesa  for  the  mine  owner  was  doing 
the  ordinary  work  of  a  carter  at  a  place  where 
no  dangers  connected  with  a  mine  were  to  be 
encountered.  He  had  not  only  left  the  neigh- 
borhood of  the  mine,  but  be  bad  left  the  proper- 
ty of  the  mineowner,  bad  gone  to  the  other 
side  of  the  road  and  entered  a  place  which  be- 
longed to  another  owner,  and  which  was  Itself 
a  place  to  which  tbe  act  applied  in  respect  that 
the  owners  of  that  place  carried  on  another  dan- 
gerous business,  for  any  accident  in  which  the 
owners  were  Uable  to  their  own  employes.  How 
in  these  circumstances  it  could  po^bly  be  held 
that  he  was  still  at  a  place  which  waa  *abou^ 
the  mine  which  he  hod  left  I  am  unable  to  un- 
derstand. He  would  have  been  a  trespasser 
where  he  was,  unless  he  had  gone  there  on  busi- 
ness connected  with  the  railway  company,  and 
could  not  have  said.  If  asked  to  state  his  busi- 
ness or  to  quit  the  premises,  that  he  was  about 
bis  master's  mine.  His  only  right  to  stay  could 
be  because  his  master  had  business  with  the  rail- 
way company.  But  this  might  equally  apply 
ten  miles  off  or  twenty  miles  off  from  his  mas- 
ter's premises."  Page  688. 

Lord  Kincaimey  said: 

"The  question  for  us  is  whether  the  place  of 
the  accident  was  about  tbe  company's  mine  in 
the  sense  of  the  seventh  section  of  the  Work- 
men's Compensation  Act.   •   •  ♦ 

"None  of  the  dangers  incident  to  a  mine  could 
be  said  to  attach  to  tbe  place  of  the  accident. 

"l^e  sheriff-siibstitute  has  decided  on  the 
ground  that  the  place  was  connected  by  use  with 
the  pit,  but  although  without  such  connection  it 
is  possible  that  the  statute  might  not  have  ap- 
plied, still  it  was  necessary  that  the  workman 
should  not  only  be  engaged  in  the  course  of  his 
employment  but  also  that  he  should  be  engaged 
about  his  mine."    Pages  59S,  589. 

In  the  case  Just  referred  to.  Lord  Stor- 
month  Darling  delivered  the  following  opin- 
ion: 

"Speaking  solely  for  myself,  I  sboidd  have 
thought.  If  the  question  had  been  open,  that 
there  was  much  force  in  tbe  argument  urged  by 
Mr.  Campbell  to  the  effect  that  section  7  of  the 
act  refers  not  to  the  locality  of  the  accident  but 
to  the  kind  of  employment  which  is  to  give  a 
right  to  compensation.  Tba  first  section  has 
been  described  by  tbe  House  of  Lords  in  Lrson's 
Case,  [1901]  App.  Ca.  at  page  86,  as  'the  af- 
firmatiTe  or  leading  auctment,*  and  it  aedaris  I 


that  if  In  any  employment  to  which  this  act 
applies  personal  Injury  by  accident  arising  out 
of  and  in  the  course  of  the  employment  is  caused 
to  a  workman,  bis  employer  sball.  subject  as 
hereinafter  mentioned,  be  uable  to  pay  compen- 
sation.' He  leading  idea  of  the  statute,  there- 
fore, is  to  give  compensation  to  workmen  for 
injury  arising  out  of  their  employment,  even 
when  the  employer  is  entirely  free  from  blame. 
But  Inasmudi  as  tbe  act  was  not  intended  to 
apply  to  every  kind  of  employment,  k  l>ecome« 
necessary  to  define  the  employment  to  which  it 
did  apply,  am)  I  should  haVe  thought  that  tbe 
sole  purpose  of  section  7  was  to  do  so.  When 
the  section  speaks  of  employment  'on  or  in  or 
about'  a  railway,  factory,  mine,  quarry,  and  so 
on,  I  should  have  thought  that  it  introduced 
the  idea  of  locality  only  as  a  means  of  describ- 
ing particular  trades  or  occupations,  and  not  in 
onier  to  restrict  the  area  within  which  acct 
dents  occurring  In  the  course  of  these  particular 
trades  were  to  give  rise  to  a  right  of  compensa- 
tion. Such  a  construction  of  the  statute  would 
undoubtedly  have  enlarged  its  scope,  but  it 
would  at  least  have  avoided  tbe  obvious  anom- 
aly of  allowing  compensation  for  injury  when 
sustained  by  a  workman  at  one  part  of  a  job 
and  refusing  It  when  sustatped  at  another  part, 
although  the  whole  job  was  ordered  by  his  em- 
ployer end  the  employer  was  equally  free  from 
blame  throughout  Why  so  much  importance 
should  have  been  attached  to  the  locus  of  the 
accident  itself  I  do  not  know,  for  a  workman  is 
just  as  much  in  bis  master's  employment,  act- 
ing in  the  course  of  that  employment,  when  be 
is  loading  goods  for  him  at  a  distance  from  bia 
master's  premises  as  when  he  la  delivering  the 
goods  at  bis  master's  door. 

"But  I  am  convinced  that  It  Is  now  too  late 
to  go  back  on  the  series  of  cases  both  here  and 
in  England,  where  the  words  'on  or  in  or  about* 
in  section  7  have  been  read  as  referring  to  the 
workman's  actual  presence  at  the  time  of  tlm 
accident  e  •  •  'r  ^ 

The  statute  of  this  state  qnoted  above 
(section  5900)  answers  conclusively  ,  for  this 
jurisdiction  the  question  In  his  lordship's 
mind  why  so  much  Importance  should  have 
been  attached  to  the  locos  of  the  aotddent. 
Tbe  act  is  a  restricted  on&  Employments  es- 
pecially and  Inherently  dangerous  to  life  and 
limb,  and  none  other,  were  Included.  Tbe 
hazards  were  the  necessary  and  peculiar 
hazards  attending  railroading,  factory  work, 
mining,  and  the  like.  There  Is  no  anomaly  In 
distinguishing  between  trainmen  and  yard- 
men working  on  or  about  a  railroad,  and 
railroad  employes  working  in  a  distant  of- 
fice building  where  they  are  as  secure  from 
the  peculiar  hazards  Incident  to  railroading 
as  the  employ^  of  a  bank.  Likewise,  a 
factory  drayman,  when  in  the  course  of  his 
employment  elsewiiere  than  at  the  factory,  la 
no  more  exposed  to  extraordinary  risk  from 
the  nature  or  condition  of  tbe  work  carried 
on  there  than  a  grocer's  drayman.  Conse- 
quently, the  act  was  extended,  not  to  employ- 
ment in  the  course  of  the  employer's  busi- 
ness generally,  or  wherever  ctmdud^d,  bat 
the  empl(^er'8  business  at  designated  places. 
The  superficies  of  a  mine  was  particularly 
described  (section  6908),  and  to  Ignore  the 
plain  limitation  to  locality  would  be  to  Ignore 
the  principle  of  classification  which  lies  at 
the  foundation  of  the  act 

T&e  "<»  or  In  or  about"  llmitatifm  has 
beea  dropped  tnxa  the  BrtUab  Workmei^'a 
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Compensation  Act,  except  with  respect  to 
premises  on  which  a  principal  undertakes  to 
do  work  which  be  procures  to  be  executed 
by  subcontractors,  and  has  been  omitted  from 
American  statutes  framed  In  the  Ugbt  of  re- 
cent models.  The  omission  accounts  for  the 
dearth  of  helpful  American  authorities.  The 
radical  enlargement  of  the  scope  of  Worli- 
men's  Comijensatlon  Acts  which  the  omission 
accomplislies  has  been  siifliclently  Indlcnted. 

The  omrt  concludes  that  the  word  "nlx>ut," 
as  oppHe<l  to  a  mine,  fixes  the  locality  of  the 
accident  for  which  competisatlon  may  be  re- 
covered, and  thnt  the  accident  must  occur  in 
such  close  proximity  to  the  mine  that  It  Is 
within  the  danger  zone  necessarily  created  by 
those  peculiar  hazards  to  workmen  which  In- 
here In  the  business  of  ot>erat!iis  the  mine.  If 
the  accident  occur  outsi<ie  this  zone,  the  dis- 
tance from  the  mine,  whether  very  near  or 
very  fa  r.  Is  Immaterial.  In  this  case  the  work- 
man was  a  messenger  who  had  left  one  mine 
on  an  errand  and  had  not  arrived  at  the  other. 
He  wns  injured  on  the  premises  of  the  rail- 
way company,  which  lay  between  the  two 
mines.  Tlie  statute  defines  the  term  "rait- 
way"  to  Include  interurban  railways  (section 
6003),  and  as  in  the  Coylton  Cbal  Company 
Gbse.  referred  to  above,  the  workman  could 
not  have  accounted  for  bis  presence  on  the 
railway  track,  a  place  Itoelf  within  the  stat- 
ute, by  saying  be  was  about  bis  mine.  The 
petition  stated  no  tacts  from  which  It  may 
fairly  be  inferred  that,  the  employes  and 
passengers  of  the  railway  company  are  ex- 
posed to  the  peculiar  perils  to  which  mine 
cmpli^te  are  exposed,  and  the  court  declines 
to  assume  sucb  to  be  the  fact 

The  plaintiff  citee  the  case  of  Sedlodi  v. 
Mining  Co.,  96  Kan.  680, 150  Pac.  0.  In  that 
case  the  sole  question  was  whether  or  not 
the  accident  arose  out  of  and  In  the  course  of 
employment.  The  workman  was  Injured  In  a 
mine,  and  the  court  bad  no  occasion  to  con- 
sider the  provision  of  the  statute  which  la  de- 
cisive of  this  cose. 

Because  the  potion  did  not  disclose  that 
the  accident  occurred  in  or  about  a  mine,  the 
petition  failed  to  state  a  cause  of  action,  and 
the  Judgment  of  the  district  court  Is  affirmed. 
All  the  Justices  concurring. 


UOtKan.  40) 
PATTERSON  v.  LNCLE  SAM  OIL  CO. 
(No.  20GSD 
'  (Snpreme  Oourt  of  Kansas.  June  0,  IftLT.) 

(Syllabus  hv  the  Court.) 
Junr.MENT  €=>14a(10) — Default— Absence  of 

DErENDANX's  AtTORIVET— SETTING  ASIDE. 

On  the  facts  stated  in  the  opinion,  held,  that 
the  trial  court  erred  in  overruling  the  motion  to 
■et  aside  a  judgment  rendered  in  the  absence  of 
defendant's  attorney,  and  in  denying  a  new  trial, 
altbotigh  tbe  absence  of  defendant's  attorney  at 
the  time  of  the  trial  was  occasioned  by  bis  neg- 
Ugeoce. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  281.] 


Appeal  from  District  Court,  Sedgwl<^ 
County. 

Action  by  Hortense  Patterson  against  the 
Uncle  Sam  Oil  Company.  Default  judgment 
for  plalnli£F,  and  defendant  appeals.  Re- 
versed, and  cause  remanded,  with  directions 
to  grant  a  new  trial. 

Redmond  8.  Brennan,  of  Kansas  City,  Ma. 
for  appellant.  Dcdrick  &  Dedrlck  and 
Adams  ft  Adams.  aU  of  Wldilta,  for  appel- 
lee. 

PORTER,  J,  In  this  case,  tbe  only  ques- 
tion to  be  determined  Is  whether  the  action  of 
the  trial  court  In  refusing  to  set  aside  a 
Judgment  rendered  against  the  defendant  on 
default  was,  under  the  circumstances,  re- 
versible error. 

Hortense  Patterson  on  the  24th  of  April, 
1915,  sued  the  Uncle  Sam  OH  Comiuiny  In 
the  district  court  of  Sedgwick  county  to  re- 
cover danmges  alleged  to  have  lieen  sustain- 
ed through  the  explo^on  of  kerosene  oil  In 
a  lamp.  The  petition  alleged  that  defendant 
Is  a  corporation  with  an  established  place  of 
business  In  the  city  of  Wichita ;  that  It  bad 
been  engaged  in  the  wholesale  and  retail 
oil  business  there  and  kept  large  quantities 
of  coal  oil  and  gasoline  In  storage  tanlts; 
that  Its  agents  and  servants  mixed  and 
mingled  a  large  quantity  of  gasoline  with  a 
large  quantity  of  coal  oil ;  that  defendant 
being  fully  aware  that  the  fluids  bad  been 
so  mixed  and  mingled,  and  that  the  mixture 
would  be  used'  In  lamps  for  illumination, 
and  the  merchants  and  storekeepers  would 
sell  It  for  that  purpose,  and  with  full  knowl- 
edge of  the  dangerous  condition  and  char- 
acter of  the  mixture,  sold  large  quantities 
thereof  to  a  retail  grocer  In  the  city  of 
Wichita,  who  In  turn  sold  a  two-gallon  can 
thereof  to  the  plaintiff  for  a  high  grade  of 
coal  oil.  The  petition  then  alleges  the  ex- 
plosion of  some  of  this  oil  In  a  lamp  at  the 
phiintlfTs  residence  by  which  she  received 
the  injuries  complained  of.  The  petition  con- 
cluded with  a  prayer  for  (3.000  damages  and 
costs.  It  appears,  also,  that  her  husband 
brought  suit  about  the  same  time  against 
the  defendant  to  recover  damages  for  the 
loss  of  services  of  his  wife  occasioned 
the  same  accident.  The  answer  contained 
a  general  denial,  to  which  a  reply  was 
flle<l. 

On  the  0th  of  November,  191S,  the  case 
came  regularly  on  for  trial;  notice  thereof 
having  been  posted  In  the  courtroom.  The 
counsel  then  appearing  for  the  defendant  had 
his  office  In  Kansas  dty.  Mo.  In  his  ab- 
sence, the  case  was  called  for  trial  and 
Judgment  rendered  against  the  defendant  for 
the  sum  of  $2,000  and  costs.  On  tbe  next 
day,  the  attorney  for  the  defendant,  who  had 
prepared  the  answer  and  had  expected  to 
try  the  case,  learned  of  the  fact  of  the  judg- 
ment, and  w4tbln  three  days  of  the  time  the 
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Judgment  was  rendered  filed  a  motion  for  a 
new  trial  on  all  the  statutory  gronnda; 
among  others,  "nnaroldable  casualty  and 
misfortune  preventing  the  defeodant  from 
defending  the  cause."  The  motion  was  sup- 
ported by  the  afBdavlt  of  the  attorney  re- 
citing the  facts  as  to  bis  want  of  notice, 
and  stating  that  be  had  recently  been  attor- 
ney In  a  case  pending  in  the  same  court  In 
which  one  JacliBon  sued  the  defendant,  and 
he  had  been  Informed  by  the  clerk  of  the 
assignment  of  the  case  for  trial  In  sufficient 
time  to  enable  bim  to  appear;  that,  upon  his 
representation  that  be  had  another  case  set 
for  trial  in  Oklahoma  on  the  same  date,  the 
Judge  of  the  court  had  courteously  postpon- 
ed the  trial  of  the  Jackson  case  to  a  later 
date  In  order  to  accMnroodate  bIm.  He  al- 
leged that  In  the  present  instance  be  relied 
upon  the  custom  of  the  court  and  of  the 
clerk,  and  expected  to  be  notlQed  of  the  as- 
signment of  this  cause  In  sufficient  time  to 
enable  him  to  appear,  and  that  if  he  bad 
been  notified  by  telegraph  or  telephoqe  be 
woald  have  appeared  within  a  few  hours 
after  such  notice.  He  furthw  alleged  that 
the  plalntitTs  attorney  knew  his  address, 
bad  been  In  correspondence  with  him,  and 
had  offered  to  settle  this  case,  together  with 
the  action  brought  by  plaintiff's  husband  for 
$1,000,  and,  knowing  bis  address,  had  failed 
to  give  him  any  notice  or  opportunity  to  ap- 
pear and  defend.  The  affidavit  stated  that 
the  defendant  has  a  valid  defense  to  the 
cause  of  action  and  was  at  -all  times  ready 
to  try  the  case  when  notified. 

It  appears  from  the  record  that  the  ste- 
nographer was  not  asked  to  take  any  notes 
of  the  evidence,  and  that  the  case  was  tried 
without  a  Jury,  and  on  a  very  slight  show- 
ing on  the  part  of  the  plaintiff.  Whether 
there  was  any  evidence  at  all  to  show  that 
the  defendant  bad  at  any  time  sold  a  mix- 
ture of  coal  oil  and  gasoline  as  alleged  In 
the  petition  does  not  appear  from  the  record. 

Affidavits  were  filed  contesting  defendant's 
right  to  a  new  trial  and  showing  that  no 
general  custom  or  rule  obtained  In  the  dis- 
trict court  of  Sedgwick  county  requiring  no- 
tice of  the  asdgnment  of  cases  for  trial  to 
be  given  to  nonresident  counsel.  The  motion 
for  a  new  trial  was  filed  within  three  days 
after  the  rendition  of  the  Judgment  At  the 
hearing  of  the  motion,  the  judge  stated  that 
it  cost  the  county  $75  a  day  to  keep  a  Jury, 
and  further  that  he  believed  he  had  saved 
the  defendant  $1,000,  Inasmuch  as  be  ren- 
d^ed  Judgment  for  only  $2,000.  although  the 
sum  prayed  for  as  damages  was  $3,000.  It 
appears  that  the  defendant  then  offered  to 
pay  into  court  $76  to  reimburse  the  county 
and  to  pay  any  costs  imposed  by  the  court 
if  a  new  trial  were  ordered. 

It  is  very  clrar  that  the  attorney  then  r^- 
resoitlng  the  defendant  was  negligent  in  not 
baving  some  arrangement  through  local 
couna^  or  with  the  Judge  ot  the  clerk  by 
which  he  would  be  notified  when  the  case 


would  be  set  for  trIaL  Ordinarily,  the  neg- 
ligence and  failure  of  an  attorney  to  look 
after  a  cause  will  be  imputed  to  the  party 
who  employs  him.  On  the  other  hand.  It  Is 
very  dear  to  our  minds  that  a  great  Injus- 
tice has  been  done  the  defendant  If  this 
were  an  action  npoa  a  promissory  note  to 
wbicb  the  defendant  had  no  substantial  de- 
fense or  bad  set  up  some  mere  technical  de- 
fense, the  facts  might  warrant  the  strict  en- 
forcement of  court  rules.  However  meritori- 
ous the  plaintiff's  claim  tu  this  case  may  be 
— and  upon  ttiat  we  express  no  opinion — the 
action  is  one  of  a  dass  wherrin  charges  are 
frequently  tramped  up  and  relied  upon  as  a 
basis  to  recover  damagea  Of  course,  no 
reasonable  person  Ijelieves  that  a  reputable 
business  concern  like  the  defendant  Is  guilty 
of  all  the  things  charged  In  the  petition; 
that  it  knowingly  mixed  and  mingled  kero- 
sene and  gasoline  and  wantonly  put  It  on 
the  market  to  be  sold  and  used  for  kerosene, 
as  is  repeatedly  alleged  in  the  peUtion.  If 
a  similar  action  had  been  tMrongtat  against  a 
business  ooncem  located  at  Wichita  r^re- 
sented  by  resident  oouns^,  it  4s  conceivable 
that  the  same  sttuatlon  might  arise.  In 
such  a  case.  If  It  were  shown  that  defend- 
ant's attorney  bad  been  canght  unawares 
and  was  unavoidatAy  absent  when  the  case 
was  called,  that  defendant  bad  a  meritorioas 
defraise,  it  woald  seem  harsh  and  nnjnst  to 
deprive  the  defendant  of  a  right  to  a  trial 
on  the  merits,  although  his  attorney  was 
wholly  at  ftiult  It  is  not' even  suggested 
that  the  tact  def«idant  is  a  foreign  oorpMV- 
tion  represented  by  counsel  living  In  anoth- 
er state  furnishes  any  ground  for  a  diffnent 
rule. 

Defendant's  connsel  should  have  taken 
measures  ^ther  by  the  employment  of  a 
local  attorney  to  keep  informed  whoi  the 
ca.Be  would  be  readied  for  trial,  or  have 
made  scmie  other  arrangements  with  cheers 
of  the  court  to  that  effect  It  Is  necessary 
that  the  courts  should  adopt  rules  for  the 
dispatch  of  business,  and  it  rests  In  the 
sound  Judicial  discretion  of  the  trial  Judge 
when  to  enforce  those  rules  with  strictness 
and  when  to  waive  them  in  tbe  interest  of 
justice;  but  tt  should  always  be  borne  in 
mind  that  courts  are  established  In  the  first 
place  to  do  Justice,  and  not  merely  to  ra- 
force  rules  of  practice  and  procedure.  The 
terms  of  court  In  Sedgwick  county,  except 
in  the  summer  months,  are  close  together. 
A  continuance  of  the  case,  if  It  could  not 
have  been  tried  again  at  the  same  term,  need 
not  have  occasioned  very  great  delay;  and. 
as  against  tbe  slight  inconv«ilence  to  the 
plaintiff  by  a  continuance,  there  should  have 
been  taken  Into  consideration  the  great  in- 
justice to  the  defendant  from  the  refusal  of 
another  triaL  We  think  that  in  exmidng 
its  discretion  the  trial  court  failed  to  give 
suffident  weight  and  consideration  to  the 
rights  of  defmdant  and  tbe  requlronents  of 
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justice,  and  therefore  that  a  new  trial  should 
have  been  ordered. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial  upon  terms  to  be  Imposed  by  the  court 
AU  the  Jostlces  concurring. 


(101  Kan.  116) 

SMITH  T.  PARMAN.    (No.  208&4.) 
(Supreme  Court  of  Kansas.  June  9,  1017.) 
(Byttahut       (A«  Court.) 

L  ICaucious  Prosecution  *=>43— Immunitt 
ncoir  Civil  Liability— City  Attorney. 
A  city  attorney,  while  engaged  in  the  prose- 
cation  of  a  person  charged  with  the  violation  of 
ao  ordiaaoce.  is  entitled  to  the  same  immunity 
from  dvil  liability  with  respect  thereto  as  or<h- 
narily  attaches  to  the  office  of  a  public  prosecu- 
tor. 

[Ed.  Note.— For  other  eases,  see  Malicious 
Prosecution,  Cent.  Dig.  S9  83-S6.] 

2.  SlALiciotJs  Pboskcutioi?  ®=»43~PuBon8 

L1ABI.B— Public  Pbosecdtob. 
Irrespective  of  his  motives,  a  public  prose- 
cutor cannot  be  held  liable  is  a  civil  action  on 
account  of  having  instituted  or  maintained  a 
prosecution  in  that  capacity  for  an  alleged  viola' 
tioD  of  tbe  criminal  law.  , 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  U  8^^] 

Appeal  from  District  Court,  Cowley  County. 

Action  for  malicious  prosecution  by  Oharles 
W.  Smith  against  John  Parman  and  others. 
Case  dismissed  as  to  defendant  Parman,  and 
plaintiff  appeals.  AfQrmed. 

C.  T.  Atkinson,  of  Arkansas  City,  for  appel- 
lant. Jcim  Parman,  of  Arkansas  C^ty,  for 
appellee. 

MASON,  J.  Charles  W.  Smith  brought  an 
action  against  John  Parman  and  others 
charging  them  In  several  counts  with  having 
twougtat  maltdous  prosecutions  against  him 
under  the  ordinances  of  a  dty  of  the  second 
class.  Pannan  filed  a  plea  in  abatemmt  al- 
leging that,  at  the  time  of  the  conduct  on 
his  part  of  which  tbe  plaintiff  complained, 
he  was  the  dty  attorney  and  was  acting  in 
that  capadty.  The  trial  court  held  tbe  plea 
to  be  good  and  dismissed  the  case  as  to 
Parman.  Tt»  platntlfl  appeals.  It  la  con- 
ceded that  Pannan  was  the  dty  attorney  at 
tlie  time  the  prosecutloiui  complained  <tf  were 
broi^t.  Tbe  method  by  which  that  drcnm^ 
stance  Is  bron^t  to  the  cmaideratlon  at 
tbe  court  la  not  Important.  Tbe  case  involves 
the  quesUon  wbetlier  a  dty  attorn^  is  liable 
In  damages  to  the  parson  Injured  if  be  mall- 
donsly  and  without  probable  cause  InstitDtes 
a  prosecution  against  him  under  an  ordi- 
nance. 

[1]  1.  The  statute  provides  for  the  appoint- 
ment of  a  dty  attorn^,  but  does  not  define 
his  duties.  Gen.  Stat.  1916,  |  1684.  Doubt- 
teas,  from  the  practice  In  this  state  the  duty 
of  prosecuting  violators  of  the  dty  ordinances 
is  Implied  f»Hn  the  mere  name  of  the  office. 
In  the  brief  of  the  appellee  a  copy  of  an  ordi- 


nance is  set  out  giving  the  dty  attorney 
<x>ntrol  of  such  prosecutions.  While  this  la 
not  formally  in  the  record,  the  accuracy  of 
the  copy  Is  not  questioned.  We  regard  the 
dty  attorney,  while  engaged  in  the  prosecn- 
tioQ  of  persons  charged  with  offenses  against 
the  ordinances,  as  entitled  to  the  rame  privi- 
leges and  immunities  that  ordinarily  attach 
to  the  office  of  a  public  prosecutor.  A  pro> 
ceeding  of  that  kind  la  essentially  a  criminal 
action.  Neitzd  v.  City  of  Concordia,  14  Kan. 
447. 

[2]  2.  In  one  of  the  tew  dlscnsEdons  text- 
writers  of  the  liability  of  a  public  prosecutor 
to  an  action  for  maUdous  prosecution,  it 
la  said: 

"A  prosecuting  attorney,  being  a  judicial  of- 
ficer of  the  state,  is  not  liable  in  damages  for 
acts  done  io  the  courae  of  his  duty,  although 
willful,  malicious,  or  libelous." 

This  text  is  obviously  based  upon  Grif- 
fith V.  Slinkard,  146  Ind.  117,  44  N.  E.  1001 ; 
the  other  cases  dted  In  connection  with  it 
not  bearing  directly  upon  the  matter.  The 
reference  to  the  prosecutor  as  a  judicial  offi- 
cer might  seem  open  to  question.  Much  of 
his  work  Is  advocacy.  But  the  Important 
matter  of  determining  what  prosecutions  sball 
be  Instituted  Is  committed  In  a  considerable 
degree  to  his  sound  judgment,  and  In  the 
exercise  of  that  function  he  acts  at  least  In 
a  quasi  judicial  capacity.  Judges  are  exempt 
from  dvil  liability  for  offldal  acts  even  If  cor- 
ruptly done ;  tbe  reason  being  that  tbe  Inde- 
pendence of  their  conduct  Is  thereby  pro- 
moted, to  the  benefit  of  the  public.  IS  R.  C. 
L.  543  ;  23  Cyc.  567,  568;  17  A.  A  E.  Eneyc. 
of  Ia  725.  Grand  jurors  are  given  tbe  same 
Immunity  with  respect  to  Indictments  re- 
turned by  them,  for  a  similar  reason.  20 
Cyc.  1356;  17  A.  &  E.  Encyc.  of  I*  1302. 
The  public  prosecutor,  In  deciding  whether  a 
particular  prosecution  shall  be  Instituted  or 
followed  up,  performs  much  the  same  func- 
tion aa  a  grand  jury.  If,  while  he  has  a 
question  of  that  kind  under  advisement,  he 
is  charged  with  notice  that  he  may  have 
to  defend  an  action  for  malldous  prosecutimi 
In  case  of  a  falltu«  to  convict,  his  course  may 
be  influenced  by  that  consideration,  to  the 
disadvantage  of  tbe  public.  Communications 
made  to  a  public  prosecutor  relating  to  of- 
foises  agaimt  the  law  are  treated  as  privi- 
leged, because  "peraons  having  knowledge  re- 
garding the  commission  of  a  crime  ought  to 
be  encouraged  to  reveal  to  the  prosecuting 
attorney  fully,  freely,  and  unreservedly  the 
source  and  extent  of  their  information." 
Michael  v.  Matson,  81  Kan.  360,  366, 105  Pac. 
537.  540  tL.  R.  A.  191SD.  11.  We  think  tbe 
reason  for  granting  Immunity  to  judges  and 
grand  jurors  applies  with  practically  equal 
force  to  a  public  prosecutor  in  his  relations 
to  actions  to  punish  Infrat^ons  of  the  law. 
There  is  no  great  danger  that  abuse  of  power 
will  be  fostered  by  this  exemption  frran  dvtl 
liability,  for  the  prosecutor  Is  at  all  times 
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nnder  the  wholesome  restraint  Imposed  by 
the  risk  of  being  called  to  accoant  orlmlnally 
for  official  misconduct  (Gen.  Stat  1915.  S 
858^,  or  of  being  ousted  from  office  on  that 
accoui^  (Oen.  Stat.  1015,  %  7603). 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

run  Km.  190) 

McHENRT  T.  ^NSAS  OITT.  (Na  21107.) 
(Suprmte  Court  of  Kansoai    June  9,  1917.) 

(SvlJabut  by  the  Court.) 

1.  Municipal  Cobporations  €=5312(2)— Pbr- 
eoNAL  iNJUBY  —  Notice  or  iNJuar  — Stat- 
ute. 

Under  sectioD  14G0  of  the  General  Statutes 
of  lOlS,  before  commencing  an  action  for  per- 
aonal  injuries  against  a  city  of  the  first  class 
conduct»l  under  commisBion 'government,  it  is 
necesBary,  witbin  four  months,  to  file  a  written 
statement  with  the  dty  clerk,  giving  the  time, 
place,^  and  circumstances  relating  to  the  injuries 
sustained. 

[Ed.  Note^— For  other  cases,  see  Municipal 
Gorporations,  Cent.  Dig.  |  1607.] 

2.  Municipal  CodPOBAXioNa  «=»812(e)— Peb- 

80NAL  iNJUBT— NOTICB—SUFFICIENCT. 

The  written  statement  of  injuries,  which  is 
reqnired  by  statute  as  a  condition  precedent  to 
the  mainteDouce  of  an  action  against  a  city  for 
such  injuries,  must  be  sufficiently  accurate  Umt 
the  city  will  not  be  misled  thereby. 

[Ed.  Note.— For  other  cases,  see  Muniripal 
Corporations.  Cent  Dig.  {  1701.] 
£  Municipal  Cobpobations  ®=»812(7) — Peb- 

BONAL  InJUBT— NOTICB— DlSCBKPANCt  Be- 
TU'EEN  NOTICK  AND  I'ETITION. 

Wherft  a  petitira  alleged  that  plaintiff  bus* 
tained  injuries  by  a  fall  on  a  public  stdewulk 
and  alleged  that  the  accident  occurred  on  Janu- 
ary 10,  1016,  and  a  copy  of  the  statutory  writ- 
ten stutemoiit  attached  to  the  petition  recited 
that  the  injuries  were  sustained  on  January  12, 
1010,  the  discrepancy  between  the  dates  is  one 
of  substonce  tending  to  mislead  the  city,  and 
not  a  mere  defect  in  the  form  of  the  stutemeut, 
and  a  demurrer  to  the  petition  should  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  ese  Municipal 
Corporatious,  Cent.  Dig.  S  17U2.] 

Appeal  from  TKstrlct  Court,  Wyandotte 
County. 

Action  by  Marie  McHenry  against  the  City 
of  Kansas  City,  Kansas.  Demurrer  to  peti- 
tion overrultid,  and  defendant  appeals.  Re- 
versed and  remanded,  with  Instruct  iona  to 
sustain  the  demurrer  to  plaintiff's  petition. 

H.  J.  Smith,  Lee  Judy,  and  Thomas  M. 
Van  Cleave,  all  of  Kansas  City,  Kan.,  fur  ap- 
pellant. Milton  Schwlnd,  of  Kansas  City, 
Mo.,  and  Paul  H.  Ditzen,  of  Kansas  City, 
Kan.,  for  appellee. 

DAWSON,  J.  The  platntiCT  brought  this 
action  for  damages  against  the  city  of  Kan- 
sas City  on  account  of  injuries  which  she 
suffered  by  falUug  on  a  public  sidewalk 
which  the  dty  bad  knowingly  and  negligent- 
ly permitted  to  remain  for  a  long  time  cover- 
ed with  Ice.  Her  petition  alleged  that  She  re- 
ceived these  Injuries  on  or  about  January  10, 


1916,  and'it  conduced  with  the  ft>tlowlng  al- 
lotion: 

'•Plaintiff  farther  alleges  that  within  four 
months  nftor  snid  injury  complained  of  she  filed 
with  the  city  clerk  of  Kansas  City,  Wyandotte 
county,  Kan.,  a  statement  setting  forth  the  time, 
place,  and  circumstances  of  the  injuries  com* 
plained  of;  that  plaintiff  failed  to  state  there- 
in the  exact  date  of  injury,  A  copy  of  said 
stfltemeot  is  attached  to  this  petition,  marked 
'Exhibit  A."* 

Exhibit  A  In  part,  reads: 

"Statement.  In  re;  Marie  MeHrary  t.  Kan* 
sas  City,  Kansas. 

"The  undersigned  claimant  states  that  on  or 
about  the  ll'th  day  of  Jauunry,  1016,  *  •  • 
she  *  *  *  slipped  and  fell  on  the  sidewalk 
striking  the  bottom  of  her  spine  and  coccyx  oa 
the  Ice  and  hard  sidewalk:  *  •  •  that  the  ice 
had  been  on  said  sidewalk  for  a  long  period  of 
time  prior  to  the  time  plniotiff  was  injured,  and 
a  dangerous  and  defective  place  existed  for  jte- 
destriaus  st  said  place,  etc'* 

The  city's  demurrer  being  overruled  below, 
the  cause  Is  here  for  review. 

It  will  be  noted  that  the  statement  giving 
notice  to  the  city  of  the  plalutlflf's  Injuries 
recites  thpt  the  accident  occurred  on  or 
about  January  12,  1916.  Her  petition  alleged 
that  It  occurred  on  January  10,  1016. 

[1,2]  The  statute  requiring  that  the  city 
be  notified  as  a  condition  prewdPiit  to  the 
maintenance  of  such  an  action  as  tbls  reads: 

"No  action  shall  be  mtiintained  by  any  person 
or  corporation  la  any  court  for  damages  on  ac 
count  of  injury  to  person  or  property  uuiess  the 
person  or  corporation  injured  or  damaged  shall, 
witliio  four  mouths  tbcicufter,  and  prior  to  the 
bringing  of  the  suit,  tile  with  the  city  clerk  a 
written  statement,  giving  the  time  and  place 
of  the  happeuing  of  the  accident  or  injury  re* 
ceived,  and  the  circumstances  relating  thereto." 
Gen.  St  1915,  S  1400. 

[3]  The  statement  requires  that  the  time 
of  the  accident  be  given.  This  la  only  lair. 
The  city  should  have  an  op[>ortunIty  to  In- 
vestigate the  facts  and  merits  of  the  claim, 
and  to  prepare  Its  defense  against  dpmanda 
which  are  false,  frivolous,  or  extravagant. 
For  the  purpose  of  such  an  Investigation,  an 
accurate  statement  of  the  time  Is  material 
and  Important.  It  is  an  element  of  substance 
and  not  of  mere  form  In  the  making  of  the 
Btatemeot  requited  by  the  statute.  This 
court  is  always  lenient  and  liberal  as  to  mere 
matters  of  form,  and  will  overlook  a  de- 
fect In  the  statutory  statement  which  does 
not  or  cannot  mislead  the  city.  Cook.  v.  To- 
peka,  75  Kan.  534,  90  Pac.  244.  But  here  the 
gross  discrepancy  between  the  date  of  the  ac- 
cident and  the  date  alleged  in  the  statement 
could  not  fall  to  prejudice  the  dty  and  to 
mislead  and  frustrate  It  In  any  Independent 
investigation  of  the  facts  which  it  may  have 
undertaken.  Naturally,  the  dty  officials 
would  inquire  as  to  the  existence  and  quanti- 
ty of  ice  on  the  sidewalk  on  January  12tb. 
nie  acddent  occurred  seven  days  later. 
With  (HIT  variable  Kansas  winter  climate,  it 
is  entirely  nnllkelr  that  the  weather  condi- 
tions of  January  12th  would  be  the  same  as 
those  of  January  19th. 
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Liberality  sued  leniency  may  excuse  de- 
fects in  tbe  statement  as  to  the  accuracy  of 
the  drcumstances  under  which  the  alleged 
Injuries  were  sustained,  and  even  a  loose  de- 
scription of  the  place,  as  in  Cook  v.  Topeka, 
supra,  may  be  overlooked ;  but  It  Is  not  easy 
to  see  how  a  gross  discrepancy  as  to  the 
time  of  the  accident  can  be  excused.  The 
time — not  necessarily  the  hour,  but  the  date 
— Is  well  known'  by  the  plaintiff.  Therefore 
the  statute  requiring  the  statement  to  give 
the  time  must  be  compiled  with.  To  say  that 
the  claimant  may  name  a  false  and  mislead- 
ing date  instead  of  the  correct  one^here  the 
discrepancy  was  a  week — "is  not,"  as  the 
Connecticut  Supreme  Court  says,  "to  con- 
strue the  statute,  but  to  repeal  It."  Gardner 
V.  City  of  New  London,  63  Conn.  267.  28  Atl. 
42.  In  that  case,  the  statutory  statement 
gave  the  date  of  the  injury  as  May  5th.  The 
correct  date  was  May  2d,  and  It  was  held 
that  the  plalntlfC  could  not  recover.  In  City 
of  Fort  Wayne  v.  Beuder,  57  Ind.  App.  688, 
106  N.  E.  &49.  the  notice  of  the  Injury  stated 
tliat  it  occurred  on  April  18tb.  The  petition 
and  the  evidence  established  that  It  occurred 
on  April  2Sth.  Judgment  for  plaintiff  was 
rerersed.  Other  cases  to  the  same  effect  are 
Oulmette  V.  aty  of  Chicago,  242  111.  501,  90 
N.  EX  300,  and  Carter  v.  City  of  St  Joseph, 

162  Mo.  App.  50;J,  133  S.  W.  851.  In  Taylor 
r.  Peck,  29  B.  I.  481,  72  Atl.  645,  a  variance 
of  one  day  between  the  date  alleged  In  the 
notice  ajid  the  data  shown  by  the  evidence 
was  held  fatal  to  a  recovery.  We  note  that 
in  Murphy  v.  City  of  St.  Paul.  130  Minn.  410, 

163  N.  W.  619,  a  misstatement  of  one  day  in 
the  date  giv^  In  the  notice  was  held  not  fa- 
tal to  a  recovery.  That  was  a  case  where 
the  Injury  was  caused  by  a  defective  side- 
walk. Perhaps  a  distinction  could  be  based 
on  that  point.  A  defective  sidewalk  would 
remain  defective  until  the  fact  of  the  defect 
could  be  investigated.  Ice  on  a  sidewalk 
Would  only  remain  imtll  tlie  weather  moder- 
ated.   See  note  in  Ann.  Cas.  1913A,  671. 

I'he  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructlous  to  sustain  the 
demurrer  to  plaintiff's  petition.  All  tiie  Jus- 
Cloes  concurring. 

an  Kaa.  IS9) 

STATE  T.  KIKO.   (No.  21249.) 
(Supreme  Court  of  Kansas.   June  9,  1917.) 

(Si/Ilahut  bv  the  Court.} 

1.  jurt  ^3131(15)— exauuiatiok  of  jobobs 
—Question. 
On  the  voir  dire  examination  of  jurors  in  a 

prosecution  for  murder,  counsol  for  defendant 
askfMl  a  juror  whether,  in  case  the  ei  iilcnt-e  show- 
ed tfant  about  six  uioDtbs  before  the  crime  was 
committed  the  defenilaDt  was  Intoxicated  and 
made  a  threat  against  the  deceased,  that  would 
be  "evidence  in  your  mind  that  he  was  guilty  of 
the  crime  charged  against  him."  Held,  that  an 
objection  to  the  question  was  properly  Bustatned. 

rii:d.  Note.— Fw  other  cases,  see  Jury,  Cmt. 
Dw.j579.] 


2.  Crimikal  Law  «=>1172(2)— Habmuess  Eb- 

EOR— iNSTRUCTIOn. 

Besides  giving  the  usual  instruction  that  the 
jury  might  properly  consider  the  interest  of  any 
witness  in  the  result  of  the  trial  aa  affecting 
his  credibility,  tlie  court  also  instructed: 

"You  are  further  instnirted  that  the  defend- 
ant is  a  comiietent  witness  in  thiH  cn.oe.  and  you 
must  consider  his  testimony  in  arrivinc  at  yonr 
verdict:  but,  in  determining  what  weight  and 
credibility  you  will  give  to  bis  testimony  in  mak- 
ing up  your  verdict,  you  may  take  into  consider- 
ation, as  affecting  his  credibility,  his  interest  in 
the  result  of  the  case,  and  that  he  Is  Uie  ac 
cused  party  on  the  trial,  testifying  in  bis  own  be- 
half." 

Held,  that  while,  ordinarily,  the  giving  of  such 
an  instruction  under  such  circutn stances  is  not 
approved,  it  cannot  be  regarded  as  error,  since 
it  was  natural  for  the  juir  to  consider  the  de- 
fendant's interest  in  the  result,  as  well  as  their 
duty  to  consider  it  in  determining  the  credit  to 
be  given  to  his  testimony. 

[Pld.  Note.-~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  8155.j 

3.  CBIUINAL  I>A.W  «=>775(2)— iHBTBUCTXOnS— 
AXIBI. 

The  iostructions  relating  to  the  defense  of  an 
alibi  examined,  and  held  sufficient, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  1833.] 

4.  Cbihinal  Law  4s»824(5)— iKSTBiicnoirs— 
Dei^bnsb. 

In  a  prosecotioD  for  murder,  defendant  of- 
fered evidence  tending  to  show  that,  becauue  of 
the  crippled  condition  of  his  right  Imnd,  it  was  a 
physical  impossibility  for  bim  to  bold  and  dis- 
cbarge an  automatic  pistol  in  the  manner  ciiarg- 
ed  in  tile  information  and  as  testified  to  by  wit- 
nesses for  the  state.  No  special  instruction  sub- 
mitting this  defense  was  asked.  Held,  that  it 
was  not  error  to  fail  to  give  on  instruction  di- 
recting the  jury's  attention  specially  thereto. 

[Eil.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1999.] 

5.  Cruiimai.  Law  4=s>941(1)  —  New  Tbial  — 
GuouNus— luPEAcniNQ  Evidence. 

On  the  facts  stated  in  the  opinion,  there  was 
no  error  in  overruling  the  motion  for  a  new  trial. 

[Hd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8i  2328,  233U.J 

Appeal  from  District  Court,  Sedgwick 
County. 

Frank  King  was  convicted  of  murder,  and 
he  appeals.  Afllrmed. 

Geo.  McGill,  Chas.  B.  Hudson,  and  Clyde 
M.  Hudson,  all  of  Wichita,  for  appellant.  S. 
M.  Brewster.  Atty.  Gen.,  F.  P.  Lindsay,  of 
Topeka,  and  Ross  McCormtck,  Olenn  Porter, 
and  H.  C  Castor,  all  of  Wichita,  for  the 
SUte. 

PORTER,  J.  The  appellant  was  convicted 
of  the  murder  of  one  William  Sutton.  The 
abstract  he  presents  is  very  Incompk'te  and 
inadequate,  but  there  la  a  statement  that  the 
appellant  is  without  means,  and  that  his  coun- 
sel was  obliged  to  pay  the  expense  of  the  ax)- 
peul,  and  for  that  reason  did  not  abstract  all 
the  evidence,  or  all  the  proceedings.  We  are 
not  Informed  as  to  the  degree  of  murder  of 
which  defendant  was  convicted;  and  only  f  ra^ 
mentary  and  unrelated  portions  of  the  evl< 
dence  are  furnished,  although  there  Is  a  con- 
tention that  the  evidence  Is  Insuffident  to  anft- 
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tain  tbe  verdict  and  Jadgment.  A  sapplementr , 
al  abstract  on  behalf  of  tbe  state  affords  no 
additional  Information,  except  tbe  statement  { 
tbat  shortly  after  tbe  crime  waa  committed  | 
nine  suspected  persons  were  arrested,  charg- 1 
ed  with  tbe  murder,  and  were  given  prelimi- 
nary examinations;  that  Tom  Peel  and  the 
appellant  were  bound  over  and  charged  Joint- 
ly with  the  crime;  that  tbey  demanded  sep- 
arate trials;  that  Peel  was  acquitted;  that 
at  tbe  first  trial  of  the  ai>pellant  the  jury } 
disagreed,  and  on  tbe  second  trial  he  was 
convicted. 

William  Sutton  was  murdered  in  bis  gro- 
cery store  at  night  by  persons  who  were  At- 
tempting robbery.  Mr.  Wllbeit,  who  was  In 
the  store  at  tbe  time,  was  shot  by  one  of  tbe 
robbers  and  seriously  injured.  He  waa  a 
witness  for  the  state,  and  described  some  of 
tbe  drcomstances  and  conditions  at  the  time 
and  place  of  tbe  murder,  and  testified  tliat 
the  robbers  had  handkerchiefs  across  their 
faces,  and  he  did  not  recognize  ^ther  of 
them.  It  Is  contended  that  he  was  called  as 
a  witness  for  the  sale  puipose  of  affecting 
tbe  sympathy  of  the  Jury,  because  of  bis 
crippled  condition.  It  is  sufficient  to  say  that 
there  Is  no  merit  in  the  contention. 

Mr.  Routan  and  Mr.  Younkin,  two  other 
clerks,  were  In  the  store  and  testified.  Their 
testimony  la  that  both  of  the  robbera  bad 
handkerchief  about  their  faces.  Younkin 
Identified  tbe  atVcUant  as  the  one  who  fired 
the  shot  which  ktUcd  Sutton.  He  testliied 
that  tbe  weapon  used  was  an  automatic  pis- 
tol, which  appellant  held  in  his  right  band, 
and  witness  did  not  notice  anything  peculiar 
in  the  way  the  weapon  was  held,  but  that 
appellant  was  not  assisted  by  the  left  hand 
In  discharging  It  Ills  testimony  Is  that  he 
had  known  tbe  defendant  as  a  customer  dur* 
ing  the  winter  before  the  crime  was  commit- 
ted and  had  waited  on  him  several  times. 
On  the  occasion  of  the  murder  he  recognized 
&K>ellant  as  some  one  be  bad  seen,  but  could 
not  recall  his  name  until  he  thought  about  It 
afterwards.  Tbe  court  sustained  objections 
to  some  questions  asked  of  this  witness  on 
cross-examination,  which  furnishes  a  basis 
for  a  contention  of  error;  but  a  careful  ex- 
aminatioD  satisfies  us  that  the  court  did  not 
unduly  limit  the  cross-examination. 

[1]  On  the  examination  of  the  Jurors,  coun- 
sel for  appellant  asked  one  of  them,  in  sub- 
stance, tbe  question  wtiether,  in  case  tbe  evi- 
dence showed  that  at)out  six  months  before 
tbe  crime  tbe  appellant  was  Intoxicated  and 
was  in  the  company  of  his  wife,  and  said  "he 
was  going  to  get  Mr.  Sutton,"  would  that  be 
evidence  In  your  mind  that  be  was  guilty  of 
tbe  crime  charged  against  himV  The  cuurt 
properly  sustained  an  objection.  The  Juror 
could  not  give  an  intelligent  answer  to  such  ' 
a  question,  without  knowLag  in  advance  what 
the  court  would  Instruct  him  in  regard  to 
his  duties  as  a  Juror  In  considering  and 
weighing  tbe  evidence.  Hot  would  any  an- 
swer he  might  give  to  tbe  question  be  of  8»* 


I  ristance  in  disclosing  his  qnallficatlons  to  sit 
i  as  a  juror.  Xf  sucb  a  question  were  prc^r, 
I  then  any  evidence  which  either  party  thought 
j  might  l>e  offered  could,  with  equal  propriety, 
I  be  submitted  In  advance  to  a  Juror,  and  tils 
opinion  asked  as  to  wliat  effect  it  would  have 
on  his  verdict,  in  the  event  he  was  accepted 
as  a  Juror. 

[2]  The  court  gave  the  usual  Instruction 
that  the  Jury  are  the  exclusive  Judges  of  the 
1  weight  of  tbe  evidence,  tbe  credibility  of  tbe 
witnesses,  and  might  properly  consider  tlie 
Interest  of  any  witness  in  tlie  result  of  tbe 
trial  as  affecting  bis  credibility.  The  coort 
also  gave  the  following  instruction: 

"You  are  further  instructed  that  the  defendant 
is  a  competent  witness  io  this  case,  and  you 
must  consider  fats  testimony  in  arriving  at  your 
verdict ;  but,  in  determining  what  weight  sod 
credibility  you  will  give  to  his  testimony  in  mak- 
ing up  your  verdict,  you  may  take  into  consid- 
eration, as  affecting  his  credibility,  bis  interest 
in  the  result  of  the  case,  and  that  be  Is  the  ac- 
cused party  on  tbe  trial,  testifying  in  his  own 
behalf.*' 

It  Is  claimed  that  this  was  prejudicial  er- 
ror, and  specially  so  in  view  of  the  fiict  that 
the  court  bad  already  given  the  usual  in- 
struction Just  referred  to.  A  similar  Instruc- 
tion baa  been  condemned  by  other  courts, 
and  In  a  number  of  states  has  been  held  re- 
versible error.  Madison  v.  State.  6  OkL  Cr. 
356,  118  Pac.  617,  Ann.  Gas.  1913C,  4S4.  It 
has  also  been  held  objectionable  by  the  Su- 
preme Court  of  Illinois  In  a  number  of  cases, 
on  the  ground  that  it  has  a  tendency  to  lead 
tbe  Jury  to  treat  the  testimony  of*the  de- 
fendant differently  from  that  of  other  wit- 
nesses. People  V.  Ceroid,  265  IlL  443,  Ifft 
N.  E.  165,  Ann.  Cas.  1016A,  030,  and  cases 
cited  in  the  opinion.  In  State  v.  Gray.  90 
Kan.  480,  135  Pac.  506,  It  was  held  that  it 
was  not  error  to  refuse  an'  Instruction  spe- 
cially ciiutloning  the  Jury  to  consider  the  in- 
terest, bias,  or  prejudice  of  witnesses  for  the 
prosecution  in  a  liquor  case,  who  were  con- 
nected with  or  in  the  employ  of  the  State 
Temperance  Union  and  had  visited  the  de 
fendant's  place  for  tbe  purpose  of  procaring 
evidence.  Tbe  reasons  given  In  the  opinion 
are  that: 

"Care  should  taken  to  avoid  magnifying  or 
minifying  improperly  the  tratimony  ot  any  wit- 
ness or  class  of  witnessea  No  good  reason  tio 
specially  caution  the  jury  appeared,  and  the  gen- 
eral charge  was  sufficient" — citing  Stats  r.  Spik- 
er,  88  Kan.  644. 129  Pac.  183. 

See  90  Kan.  487,  185  Pac.  666. 
In  the  latter  case  it  was  held  that  there 
was  no  reason  to  (Qiedally  cantloD  the  Jury 
as  to  the  testimony  of  tbe  two  principal  wit- 
nesses in  behalf  of  the  state ;  it  being  daim- 
ed  that  tbe  witnesses  were  persons  who  had 
made  purchases  of  Intoxicating  ilqnors  from 
the  appellant  for  the  purpose  of  procDiii« 
evidence.  In  State  v.  Bufllngton,  71  Kan. 
,S04,  81  Pac.  465.  4  li.  R.  A.  (N.  &)  154.  St 
was  held  that: 

"An  instruction  that  the  defendant  Is  a  ean- 
petent  witness  in  bis  own  behalf,  and  you  have 
a  right  to  considflr  his  evidence  and  are  to  give  it 
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such  faith  and  credit  aa  700  believe  It  entitled  to 
receive,'  when  considered  In  connection  with 
other  iDBtmctions  given,  did  not  imply  that  any 
conBideration  of  defendant's  evidence  waa  op- 
tioaal  with  the  jury."  Syl  0. 

Ordinarily  no  good  reason  can  be  suggest- 
ed wby  defendaot's  testimony  slioald  be 
singled  ont  specially  by  an  Instmction  of  this 
character,  and  more  parttcnlarly  where  the 
court  gives  the  usual  instmction  as  t:o  all 
tile  witnesses.  Eveiy  one  knows,  however, 
that  Jurors,  like  most  all  persons  who  hear 
an  accused  testify  in  hla  own  behalf,  natural- 
ly take  Into  consideration  tbe  very  things 
whlcb  the  court  called  attention  to  in  the 
Instruction.  In  People  t.  Herrldc,  69  Mich. 
663,  26  N.  W.  767,  the  Instruction  to  consid- 
er the  relation  the  defendant  bears  to  tbe 
case  was  held  not  error,  since  that  was  what 
any  Jury  would  In  fact  do  in  such  a  case; 
and  In  Ulnlch  v.  People.  8  Colo.  440.  9  Pae. 
4.  the  court  held  that  the  Jury  was  not  only 
at  liberty  to  consider  the  Interest,  but  It  was 
their  duty  to  do  so.  Suhatantially  the  same 
instruction  was  held  not  to  be  error  In  State 
V.  Bursaw,  74  Kan.  473.  87  Paa  188.  While 
the  giving  of  the  special  Instmction  com- 
plained of  is  not  approved,  we  do  not  regard 
it  aa  prejudicial  error,  since  it  wu  proper 
and  natural  for  the  Jury  to  consider  the  de- 
f^danrs  Interest  In  tbe  result,  In  determin- 
ing the  weight  and  credlbUlty  of  his  testi- 
mony. 

[3]  Tbe  appellant  produced  some  testimony 
tending  to  prove  that  he  was  not  In  Wichita 
on  the  night  of  the  murder,  and  there  is  a 
cwtention  that  the  court  failed  to  Instruct 
upon  the  defense  of  an  allbl;  but  in  one  in- 
struction the  court  diarged  tbat  it  was  the 
duty  of  the  Jury  to  acquit  if  they  believed 
from  the  evidence  that  defendant  was  not 
present  at  tbe  time  the  offense  was  commit- 
ted, and  in  another  charged  that  tbe  burden 
of  proving  his  presence  at  the  time  and  place 
devolved  upon  the  state.  Instruction  No.  12 
v-raelndes  with  these  words: 

"So  tJbat  if.  after  a  full  and  fair  considera- 
tion of  all  the  facts  and  drcum  stances  in  evi- 
dence, you  have  a  reasonable  doubt  as  to  wheth- 
er t3tt  defendant  was  at  the  place  of  tbe  alleged 
crime  at  tbe  time  of  its  commisaiMi,  or  was  at 
another  place,  you  are  boond  to  give  the  defend- 
ant the  beneSt  of  such  doubt  and  acquit  him." 

We  confess  our  inablltfey  to  understand 
tbe  stat^ent  In  appellant's  brief  that  the 
court  gave  no  iostructton  on  the  question  of 
an  allbl,  or  tbe  basis  for  tbe  contention  that 
instruction  No.  12  Is  Insuffldent.  Tliere  was 
no  request  for  any  special  Instruction. 

[4]  Two  physicians  testified  that  the  ap- 
pellant was  crippled  In  the  right  hand,  the 
tbumb  being  entirely  off,  and  In  their  opin- 
ion that  he  could  not  discbai^e  the  pistol  in 
the  manner  dQ9crit>ed  by  the  witnesses  for 
the  state.  Another  witness,  who  was  not  a 
physician,  testified  to  tlie  same  effect.  The  | 
evidence  raised  an  Issue  of  fact  for  tbe  Jury 
to  pass  upon,  and  there  is  no  force  In  the  I 


claim  that  the  conviction  should  be  set  aside 
as  contrary  to  the  undisputed  evidence.  No 
instruction  was  requested  submitting  this 
defense,  and  in  view  of  the  general  instruc- 
tions it  was  not  error  for  the  court  to  fail 
to  give  a  special  one  in  regard  to  this  claim 
of  defense. 

[G]  On  the  hearing  of  the  motion  for  a 
new  trial,  counsel  offered  to  show  by  a  wit- 
ness that  he  was  employed  by  the  county  to 
investigate  the  circumstances  of  the  crime; 
that  he  talked  with  Routan,  and  asked  him 
for  a  description  of  tbe  parties  who  were  in 
the  store  when  Sutton  was  killed,  and  that 
Routan  said  he  was  so  scared  at  the  time  the 
store  was  being  robbed  he  could  not  give  an 
accurate  description  of  the  robbers,  and  did 
not  believe  that  be  would  be  able  to  positive- 
ly identify  the  men;  further,  that  Routan 
gave  him  a  different  description  of  the  men 
from  tbat  testified  to  at  tbe  trial.  The  only 
purpose  the  evidence  could  serve  would  be 
to  impeach  Boutan  as  a  witness,  and  no 
foundation  was  laid  for  that  purpose  at  the 
triaL  He  was  not  asked  anything  about 
these  statements,  and  therefore  the  evidence 
was  not  such  as  to  entitle  the  defendant  to 
a  new  trial. 

At  the  hearing  of  tbe  motion  it  was  shown 
that  during  the  progress  of  the  trial  one  of 
the  Jurors  went  to  sleep  or  dozed ;  that  the 
court  spoke  to  and  admonished  him  at  the 
tim&  The  Juror  testified  that  he  only  doz- 
ed for  a  second  or  two.  and  thou^t  it  was 
the  only  time  he  did  so  during  the  trial,  and 
he  believed  he  had  not  missed  any  of  the 
testimony.  The  trial  court  passed  upon  the 
evidence,  oi^  considered  that  appellant's 
rights  had  not  been  prejudiced  by  tbe  occur- 
rence, and  we  do  not  think  tbe  matter  of 
sufficient  Importance  to  call  for  further  com- 
ment 

We  have  considered  carefully  a  number  of 
assignments  of  error  which  are  not  argued 
in  the  iHief  at  appellant.  We  find  no  sub- 
stantial ground  for  reversal,  and  the  Judg- 
ment is  affirmed.  All  the  Justices  concur^ 
ring. 

(101  Kan.  187) 
STATE  V.  HARRIS.    (No.  21236.) 

(Supreme  Court  of  Kansas.   June  0,  19173 

(ByUabua       the  OourtJ 

1.  Indictment  and  Infobuation  ^^190  — 
InoicTUENT— Conviction  tor  Attemfi  to 

COHUIT  StATDTOBT  RAPE. 
Under  a  charge  of  statutory  rape,  a  convic- 
tion for  an  attempt  to  commit  the  offense — not 
an  assault  with  intent  to  commit — can  be  bad. 
altboush  no  specific  acts  towards  tbe  commis- 
sion of  the  full  offense  are  set  out. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  C^t.  Dig.  {{  5t)6~603.] 

2.  Rape  ®=353(1>— Attempt  to  Ck>MMiT  Stat- 
utory liAPE— SUFPICIENCT  OF  EVIDENCE. 

A  girl  12  years  old.  corroborated  as  to  cer- 
tain parts  of  her  story,  testified  to  a  completed 
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offenie,   SeJd,  that  in  view  of  all  tbe  erldence 
conviction  of  an  attempt  to  commit  the  offense 
was  not  error. 
^  1.  Note.— For  other  caaea,  aee  Rape,  Cent 
fg.  I  7ai 

S.  CRtuiNAi.  I.AW  4=9483— Rife  «3»38(1)— 

AnoUMENTATIVB     EVIDENCE  —  lUMATEBIAI. 

Evidence. 

Medical  evidence  toiicbEnK  the  pofLdlbility  of 
■df-inflicted  or  accidental  Injury  which,  if  ex- 
pert at  all.  was  merely  argumrntative,  waa  prop- 
erly rejected,     Ijikewiae  evidence  tonchinf;  the 

Eossibtlity    of   distinct] ishin?    between  certnio 
iiids  of  blood  Btaiii— the  stained  clotbinR  involv* 
ed  herein  not  having  been  preaerved  or  described. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii3  1071,  1075;  Uape,  CeoL  Dig. 
H  48.  &0.1 

4.  Rape  4=338(1)— Evidence— Coixatebai:.  Is- 
sues. 

Evidence  that  the  defendant's  wife  and  the 
mother  of  tbe  injured  girl  frequented  certuin 
Mexican  quarters,  and  received  visits  fn>m  tlie 
meu  there,  and  that  tbe  wife  of  the  dvfendaut 
ran  away  with  a  Mexican,  was  offered  to  show 
a  conspiracy  between  tlie  two  women  to  get  rid 
of  the  defendoDt  Jleld,  that  such  evidence  wu8 
properly  rejected  because  iovolviug  a  collateral 
issue,  and  because  it  would  teud  only  to  affect 
the  credibility  of  the  wife  who  was  not  a  wit- 
ness and  tbe  other  woman  whose  impeachment 
was  not  attempted.' 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Die.  SS  48.  60J 

Appeal  from  District  Court,  Chase  County. 

E^rl  Harris  was  convicted  of  aa  attempt 
to  cmnmit  statntory  rape,  and  he  appeals. 
Affirmed. 

Dennis  Madden,  of  Emporia,  for  appellant 
8.  M.  Brewster,  Atty.  Gen.,  Charles  E.  Da- 
vis, of  CottuDWOOd  Falls,  and  il.  &  Ganse 
and  R.  M.  Uamer,  both  of  Emp(»U,  for  the 
State. 

WEST,  J.  The  defendant  was  charged 
with  statutory  rape  on  a  girl  12  years  old. 
He  was  convicted  of  an  attempt  to  commit 
tbe  offense,  and  appeals,  assigning  as  errors 
tbe  rejection  of  certain  evidence,  giving  and 
refusing  certain  Instructions  and  the  denial 
of  a  new  trlaL 

[1]  The  girl  testified  to  the  completed  of- 
fense and  told  of  certain  laceration.  Her 
mother  testiUed  to  the  latter  and  to  blood 
stains  on  clothing  which  was  burned.  Un- 
der the  rule  already  declared  by  this  court 
a  conviction  for  an  attempt — not  assault 
with  intent  to  commit — could  be  had  under 
the  charge  of  the  full  offense  without  tbe 
all(?gution  of  any  specific  act  towards  its 
conmiission.  In  re  Lloyd,  Petitioner,  51  Kan. 
501,  33  Pac.  307,  and  State  v.  Guthridge,  88 
Kan.  846,  129  Pac.  1143. 

[2]  Attention  Is  called  to  State  v.  Mitchell, 
54  Kan.  516,  38  Pac.  810.  But  there  the 
girl  was  of  age  and  told  a  preposterous  story 
entirely  uncorroborated,  and  it  was  held  that 
a  conviction  for  an  attempt  only  would  not 
be  permitted  to  stand.  Here  the  story,  while 
remarkable,  was  not  Impossible,  and  there 
was  corroboration,  which  things,  added  to 


the  tender  age  of  the  child,  take  this  out  of 
tbe  rule  of  the  Mitchell  Case. 

[8]  Medical  evidence  as  to  the  possibility 
that  the  Injury  was  self-inflicted  or  acci- 
dental and  as  to  the  possibilit.v  of  distio- 
guisblng  between  different  klmls  of  blood 
stain  was  rejected,  but  without  error,  because 
tbe  one  if  expert  at  all  was  merely  argu- 
mentative, and  the  other  was  Immaterial,  as 
tbe  stained  clothing  hud  not  been  preserved, 
and  no  attempt  to  describe  It  was  made. 

[41  To  establish  the  theory  that  the  de- 
fendant's wife  bad  conspired  with  her  sister- 
in-law,  tbe  girl's  mrither,  to  get  rid  of  the 
husband,  so  that  the  two  women  could  as- 
sociate with  certain  Mexicans,  tbe  defendant 
offered  to  show  by  the  city  marshal  that  the 
two  associated  together  and  visited  certain 
Mexican  quarters,  and  were  visited  by  the 
Mexicans,  and  that  the  defendant's  wife  ran 
away  with  one  of  them  just  before  the  trlaL 
The  girl's  mother  testified  that  her  slster-ln- 
law  was  at  her  house  sick  when  the  offense 
occurred,  and  that  tbe  defendant  ate  supper 
there.  The  defendant  was  not  permitted  to 
te«tify  that  his  wife  went  away  with  a 
Ue.\.icaa.  Tbe  rejected  evidence  was  not 
only  calculated  to  bring  in  a  collateral  is- 
sue, but  even  if  admitted  would  not  have 
tended  materially  to  show  that  tbe  girl's  fa- 
ther, who  swore  to  the  complaint,  was  in- 
duced or  inspired  thereunto  by  his  wife 
through  the  instigation  of  the  defendant's 
wife,  and  even  if  be  were  the  defendant's 
guilt  or  Innocence  would  not  thereby  be  es- 
tabllKfaed  or  affected — merely  the  credibility 
of  tbe  wife,  who  was  not  a  witness,  and  the 
mother,  whose  Impeachment  was  not  at- 
tempted. 

It  was  not  necMsaiy  to  instruct  concerning 
BD  overt  act  towards  the  oofflmlssion  of  the 
full  offense  more  definitely  than  was  done. 
The  charge  given  fairly  and  correctly  gave 
the  law  of  the  case. 

The  judgment  Is  affiimed.  All  the  Justices 
concurring. 

(101  Kan.  141) 
RODABMEL  v.  CARET  SALT  CO. 
(No.  20915.) 
(Supreme  Court  of  Kansas.    June  9,  IQIT^ 

(Svllabua  hy  the  Court.) 

Master  abd  Servant  «=!».182  —  Injury  to 
Servant  — Validity  of  Uklbasb  —  Wobk- 

MEN's  COMPENSATtON  ACT. 

I'niler  section  5!)22  of  the  General  Statutes 
of  1015,  any  release  of  hability  by  a  workman 
or  any  azreement  for  or  award  of  compensation 
to  a  workman  made  under  the  net  is  void  aa 
against  tbe  workman  unless  it  is  fil«I  by  the  era- 
Iiloyer  in  tbe  office  of  the  clerk  of  the  district 
court  of  the  county  where  the  accident  occurred 
within  60  days  after  it  is  made. 

Appeal  from  District  Court,  Reno  County. 

Action  for  compensation  by  Clarence  H. 
Rodarmel,  employ^,  against  tbe  Carey  Salt 
Company,  employer.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 
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C.  M.  WllUams,  of  Butcbinson,  for  appel- 
lant. B.  A.  Earhart,  of  HutchiuscMi,  fior  ap- 
pellee. 

JOHNSTON,  O.  J.  In  this  ftcHon,  Clar- 
ence U.  Rodarmel  asks  for  compensation 
from  his  employer,  the  Carey  Salt  Company, 
for  an  accidental  injury  to  his  leg  and  hip 
received  while  he  was  in  the  employment  of 
the  company.  More  than  two  months  after 
the  acciilent  occurred,  the  parties  arrived  at 
an  agreement  and  settlement  of  the  compen- 
sation plttiaiifr  wua  to  receive  for  his  injury. 
Payment  of  the  amount  agreed  upon  was 
made,  and  the  following  release  was  exe- 
cuted: 

"Ileeeived  of  the  Carey  Salt  Company  $133.00 
making  in  all.  with  the  weekly  payments  receiv- 
cii  by  me  aod  the  money  paid  by  the  Carey  Suit 
Company  to  the  Stewart  Hospital  and  Dr. 
BrowDl<«,  $2.S7.:25.  such  being  the  final  payment 
for  comifenaation  under  Kansas  Workmen's  Cum- 
poDHiition  Act  and  for  all  damage  and  injury 
from  tlie  accident  wlilcb  occurrpd  to  me  August 
13.  1015,  in  the  machine  shop  of  the  Carey  Salt 
Company  and  while  in  their  etnpioy." 

Afterwardn  he  brought  suit,  alleging  that 
be  had  auatained  a  permanent  Injury;  that 
an  agreement  had  been  made  l>etween  tbem 
that  defendant  was  to  pay  hospital  and  medi- 
cal bills  and  ciHnpensatlon  at  $12  per  week 
until  he  was  able  to  resume  woric,  plus  f5 
per  week  for  his  board  during  that  time; 
tbat  defendant  bad  itai^  $133  as  wages  and 
board  and  $154.23  for  hospital  and  medical 
bllla;  but  that  since  tbat  time  no  further 
payments  bad  been  made  by  defendant  The 
answer  of  the  defendant  set  up  the  settle- 
ment, iHtyment,  and  release.  In  reply,  the 
plaintiCF  alleged  that  the  defendant  had  not 
filed  the  agreement  and  release  from  liabili- 
ty with  the  clerk  of  the  district  court,  as  re- 
quired by  the  Workmen's  Comp^sation  Act. 
The  case  was  submitted  to  a  jury,  and  the 
court  instructed  that  an  agreement  and  re- 
lease is  not  binding  and  effective  unless  it  is 
fUed  in  the  office  of  the  clerk  of  the  district 
court  within  60  days  after  it  is  made^  It 
was  conceded  that  the  release  executed  was 
not  aied  as  required  by  the  act.  The  jury 
found  that  plaintiff  was  totally  incaimcitated 
for  25  weeks  by  reason  of  the  injury,  for 
which  they  allowed  blm  $0  per  week,  and 
tliat  thereafter  there  was  partial  lucajtaclty 
for  104  weeks,  and  for  that  time  they  award- 
ed him  $4.50  per  week. 

The  question  presented  on  appeal  is:  Did 
the  settlement  and  release  conceded  to  have 
been  legally  made  become  a  nullity  through 
the  failure  of  the  defendant  to  file  it  with 
the  clerk  of  the  district  court?  The  Work- 
men's Compensation  Act  then  in  force  pro- 
Tided  that: 

"It  shall  be  the  duty  of  the  employer  to  file 
or  cause  to  be  filed  every  release  of  liability  here- 
under, every  agreement  for  or  award  oi  com- 
pensation, or  modifying  an  agreement  for  or 
awanl  of  compensation,  under  this  act,  if  not 
filed  by  the  committee  or  arbitrator,  to  wlUch  be 


is  a  party,  or  a  sworn  copy  thereof,  in  the  office 
of  the  district  court  in  the  county  in  which  the, 
accident  occurred  within  sixty  days  after  it  is 
mnde,  otherwise  it  ^all  be  void  as  against  the 
workman,"  etc.   Gen.  Stat.  1019^  S  5922. 

As  Will  be  seen,  the  provision  covers  every 
release  ot  liability  and  every  agreement  for 
or  award  of  compensation,  and  provides  that, 
If  it  la  not  filed  In  the  office  of  the  district 
court  within  60  days  after  it  is  mad^  It 
shall  be  void  as  against  the  workman. 
Whether  the  purpose  was  publicity  t6r  the  pro- 
tection of  the  employ^,  or  security  for  employ- 
ers, or  to  serve  some  b»ieflclal  public  purjMwe, 
It  was  competent  for  the  Legislature  to  pro- 
vide that  such  releases  and  agreements  should 
be  made  a  matter  of  record.  In  case  It  ta 
not  filed,  the  agreement  and  release  Is  Inef- 
fectual and  the  imrties  are  set  back  where 
they  were  before  a  settlement  was  negotlat* 
ed.  No  rights  are  therefore  sacrificed,  and 
the  requirement  that  It  aball  be  filed  of  rec- 
ord is  not  a  bardeu8<une  one. 

We  think  the  court  ruled  correctly,  and 
therefore  its  Judgment  is  affirmed.  AU  the 
Justices  concurring. 


(101  Kan.  8T> 

WESTEJNO  T.  ATCHISON.  T.  ft  S.  F.  BY. 
CX).  CNo.2OTnj* 
(Supreme  Court  of  Kansas.   June  9,  191T0 

(SttUahu$  by  tht  Court.) 

1.  MASTU  AWD  SKBVA.NT  <8=i278(18)— AOTIOK 

Cndes  Fkdbsal  Euplotebs'  Liabiutt  Act 

— e  v iden  cb— nso  liobn  cb. 
The  evidence  reviewed,  and  held  to  ■apport 
the  plaintiff's  claim  that  the  death,  of  lier  hua- 
band  was  caused  by  the  negligence  of  the  de* 
fendant  in  the  manner  alleged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g{  869,  971.] 

2.  Masteb  ano  Servaitt  «=9278(18)  —  INJIIBT 

TO  SEEVAHT— EVIDBNCB. 

Instructions  examined,  and  no  error  found 
therein. 

[Ed.  Note;r>For  other  cases,  see  IDister  and 
Servant.  Cent  Dig.  H  969,  97l] 

Appeal  from  District  -  Court,  Gowley 
County. 

Action  Elsie  Westllng,  administratrix 
of  the  estate  of  Gharies  Westlli^,  deceased, 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Com^ny.   Judgment  f6r  iHalntlfl, 

and  defendant  appeals.  Affirmed. 

W.  B.  Smith.  O.  J.  Wood,  A  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  appel- 
lant. G.  L.  Swarts  and  Jackson  &  Noble,  all 
of  Wlnfleld,  for  appelleew 

WEST,  J.  Plaintiff  recovered  a  judgment 
for  $12,000  for  the  death  of  her  husband  un- 
der the  federal  Employers'  Liability  Act 
(Act  Cong.  April  22,  1908,  c.  149,  35  Stat. 
65  [U-  S.  Comp.  St.  1916,  §S  8657-86051) ;  he 
having  been  killed  by  a  fall  from'  the  tender 
of  an  engine  on  which  he  was  fireman,  the 
allegation  being  that  the  fall  was  caused 


>ror  other  easM  see  same  topic  and  KBT-NUHBRR  In  sU  K«7-Numb«r«d  DlBwti  and  Indexes 
•Raheartng  denied  Joly  11,  WT. 
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by  violently  and  suddenly  and  without  notice 
Jerhlng  the  tender,  throwing  the  deceased 
therefrom.  The  defendant  appeals.  The 
complaints  presented  In  the  brief  are  that 
there  was  no  evidence  of  mismanagement  of 
the  engine  and  that  Instruction  No.  S  was 
had.  The  answer  presented  a  general  denial 
and  plea  of  assumption  of  risk. 

[1]  On  behalf  of  the  defendant,  a  railway 
mail  clerk,  a  conductor,  a  brakeman,  a  rear 
brakeman,  engineer,  and  two  passengers  all 
testified.  In  substance,  that  there  was  no 
violent  jerking  or  rough  handling  of  the 
train.  The  engineer  testified  that  he  saw 
the  deceased  standing  on  the  coal  tender 
about  two  or  three  feet  from  the  side  of  the 
tank,  that  when  he  missed  him  he  started 
Imck,  and  found  him  lying  about  200  feet 
from  the  west  end  of  the  curve  over  which 
the  train  had  passed.  On  redirect  examina- 
tion he  testified : 

"When  I  am  drifting  down  the  way  I  was.  I 
have  perfect  control  of  the  train  with  the  air. 
I  bad  DO  trouble  itopping.  After  I  saw  the 
fireman  was  gone.  I  didn't  stop  immediately.  I 
looked  for  bim  around  the  train  before  I  stop- 
ped. It  would  take  about  ten  secoadi  to  stop 
the  train,  if  X  wanted  to.  The  reason  I  didn't 
Btop  instantly  was  because  I  tbou;;bt  he  might 
be  on  the  train.  At  the  time  I  looked  back  and 
saw  him  standing  on  the  car  in  the  tender,  I 
hadn't  reached  the  point  of  the  curve.  The 
curve  is  Just  about  at  the  public  crossing.  Just 
HS  I  released  the  air  I  looked  back.  He  was 
standing  there  when  I  had  released  the  air,  I 
just  glanced  up  and  saw  him.  At  that  time 
there  was  do  jar  ok  jerk." 

A  witness  for  the  plaintiff  testified  that: 
He  was  riding  on  the  train  witb  his  wife. 
"A  sudden  lurch  of  the  train  attracted  my  at- 
tention at  the  time.  The  train  stopped  after 
running  one-half  to  three-quarters  of  a  mile  aft- 
er the  lurch.  The  conductor  and  broi^eman  got 
otf  the  train,  walked  forward,  and  then  ran 
bsck.  The  train  was  backed  up  to  where  the 
fireman  was  found.  The  fireman  was  dead  when 
found.  The  fireman  was  found  at  about  the 
same  place  the  lurch  occurred.  We  were  lurch- 
ed or  jerked  back  to  our  seats.  It  was  a  sudden 
starting  and  stopping.  This  lurch  would  have 
thrown  a  person  standing:  in  the  aisle  of  the 
coach  from  their  feet.  The  passengers  in  the 
coach  remarked  that  the  lurch  was  very  sudden." 

A  former  section  foreman  of  the  company, 
who  was  on  the  train,  testified: 

"After  I  left  Chautauqua  Springs  that  day, 
there  came  a  sudden  jerk,  forward  and  back.  I 
supposed  it  was  the  air  brake.  It  was  a  sudden 
qmck  Jerk,  forward  first,  and  then  jerked  back- 
ward. It  was  something  very  uncommon  for  s 
train  to  do,  running  like  that;  it  was  running 
16  or  20  miles  an  hour.  This  jerk  was  of  a 
nature  sufficient  to  call  my  attention  to  it.  I 
have  been  jerked  around  that  way  on  side  tracks, 
but  I  never  was  jerked  that  way  while  riding  in 
a  coach.  When  the  jerk  first  happened,  I 
thought  it  was  a  car  o^.  The  jerk  was  some- 
thing unusual  in  my  experience.  A  man  stand- 
ing in  the  ai»le  would  have  had  to  grab  at  some- 
thing to  have  stood  on  his  feet  *  •  •  This 
sudden  jerk  was  the  same  place  where  the  man 
was  found.  The  jerk  that  I  have  mentioned  pro- 
duced excitement  among  the  passengers." 

This  witness*  wife  testified  concerning  the 
jerk: 

"It  was  something  very  unusual,  that  I  had 
never  bad  while  riding  on  a  train.  The  jerk 
went  oa  for  a  while.   It  finally  stopped.  This 


'  jerk  was  the  only  jerk  I  experienced  while  on 
the  train.  I  heard  somctliing  said  by  some  one 
while  I  was  on  the  train  with  reference  to  the 
jerk.  This  jerk,  it  was  sudden ;  I  feared  it  was 
a  wreck."  "This  jerk  was  so  sudden  that  I  felt 
it  was  a  wreck,  and  that  was  tlie  first  thought 
that  came  to  me,  and  I  went  to  praying." 

A  daughter  of  the  witness  just  mentiooed 
testified: 

"After  the  train  left  Chautauqua,  there  was  a 
very  severe  jerk.  Any  one  standing  would  have 
had  to  bold  onto  something  to  stand  on  his  feet. 
1  was  sitting  with  my  motner  in  the  rear  coadi. 
It  was  before  the  train  stopped.  After  this  se- 
vere jerk,  the  train  ran  a  ways  and  stopped." 

Special  questions  sutHnltted  by  the  plain* 
tilt  were  answered  to  the  effect  that  the 
fireman  was  thrown  off  the  tender  by  reason 
of  the  sudden  and  violent  Jerk  of  the  train, 
caused  by  the  operation  or  management  of 
the  engine.  Questions  submitted  by  the  de- 
fendant were  answered  to  the  effect  tbat 
the  deceased  had  had  five  years'  experience 
as  a  trainman,  and  had  been  over  the  run 
26  times  a  week ;  that  the  danger  of  stand- 
ing upon  the  ooal  in  the  tender  was  as  ap- 
parent to  him  as  to  defendant  or  its  other 
employes  In  charge  of  the  train;  tbat  be 
was  capable  of  knowing  and  measuring  the 
danger  thereof;  also  that  the  Diligence  of 
the  defendant  caused  or  contributed  to  the 
death,  that  it  consisted  of  a  sudden  Jerk  of 
the  engine,  and  that  the  deceased  was  not 
guilty  of  contributory  negligence.  In  view 
of  the  evidence  referred  to  and  the  ftnrt|ng^, 
the  first  contention  of  the  defendant  that 
there  was  no  evidence  of  mismanagementt  or 
of  any  unusual  jerk  or  larch  to  the  tender, 
and  no  evidence  to  support  the  findings,  can- 
not be  sustained.  Certainly  the  testimony 
on  the  part  of  the  plaintiff  was  sufficient 
basis  for  finding  and  concluding  that  the 
death  was  caused  by  being  thrown  from  the 
tender  on  account  of  the  sudden  jerk  of  the 
engine. 

[2]  It  Is  argued  that  the  eighth  Instruc- 
tion was  vicious,  because  inferentiaily  aa- 
thorizing  the  jury  to  find  for  the  plaintiff  if 
be  fell  by  reason  of  a  Inndi  or  Jerk,  regard- 
less of  whether  such  lurch  or  Jerk  wah  or- 
dinary or  extraordinary,  or  whether  or  not 
caused  by  the  negligence  of  the  engineer  in 
the  management  of  the  etiglne.  It  Is  said 
that  it  presented  the  doctrine  of  res  Ipsa  loa- 
ultur,  and  gave  the  Jury  license  to  find  that 
evidence  of  a  jerk  necessarily  meant  a  Jerte 
caused  by  the  negligence  of  the  engineer. 
The  instroctton  complained  of  stated  tihat 
the  plaintiff  relied  upon  a  chain  of  facta  and 
circumstances  which  she  claimed  were  suffi- 
cient to  charge  the  defendant  with  wrong- 
fully causing  the  Amth  of  her  husband,  and 
as  constituting  negligence  on  the  part  of  the 
defendant,  and  conllnued: 

"A  given  fact  may  be  iiroven  by  circumstances, 
as  well  as  by  direct  testimony,  and  in  this  case, 
if  you  believe  the  facts  and  circumstances  proven 
are  consistent  with  each  other,  and  inconsistent 
witb  any  other  reasonable  bypothesis  than  that 
the  defeased  fell  from  said  train  by  reason  of  a 
lurch  or  jerk,  if  yon  find  that  any  such  lurch  w 
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jerk  was  made,  and  was  thereby  killed,  then 
you  woul'1  be  justified  in  finding  that  the  de- 
ceased fell  from  such  train  by  reason  of  such 
lurch  or  jerk." 

It  Is  stated  in  the  plalnttfTa  brief  that  In 
the  other  instructions  the  court  explained  to 
the  Jury  that,  before  the  plaintiff  could  re- 
cOT-er,  she  must  prove  negllg«ice  on  the  part 
of  the  defendant,  and  show  that  It  and  Its 
employ^  did  not  exertdse  ordinary  care  in 
the  management  of  Qie  train,  and  that  by 
rrason  of  the  want  of  ordinary  care  the  fire- 
man was  thrown  from  the  tender  and  killed. 
.Vssuming  this  to  be  correct,  the  (^arge  thus 
glTcn,  when  connected  with  the  quoted  por 
tlon  of  Instmction  No.  8,  seons  fairly  and 
correctly  to  have  stated  the  law  of  the  case, 
that  in  order  for  the  plaintiff  to  recover  the 
Jury  mast  believe  from  the  evidence  and  all 
the  ciroumstances  shown  that  the  lurch  was 
caased  1^  the  negligence  of  the  defoidant  in 
the  operation  of  its  train,  and  that  the  fall 
from  the  tender  was  caased  by  the  lurch. 
See  Philadelphia  &  B.  By.  Oo.  v.  Maryland 
(a  C.  A.)  23d  Fed.  1. 

The  Judgment  is  affirmed.  All  the  Justices 
concnrrii^. 

(m  Kan.  68) 
FRITTS  T.  REIDEIi  et  al.    (No.  20738.)* 

(Supreme  Conrt  of  KansaB.   June  9,  1917.) 

(Byllabua  by  'Ae  CourtJ 

1.  JUDOUENT  «=3l90~MonON  FOB  JlTDOMBnT 

—Vacation. 
Where  a  defendant  is  permitted  to  file  an 
amended  answer  after  his  adversary's  motion 
for  jadgment  has  lieen  sustained,  the  granting 
of  such  permission  is,  in  effect,  an  informal  set- 
tinc  aside  of  the  order  sustaining  the  motion  for 
judement. 

tBd.  Note.— For  other  cases,  see  Judgment. 
CenL  Dig.  S  361.] 

2.  Attachment  «=»34&— Rkdblxtkbt  Bohih- 
SurnClBNCT  OF  Answeb. 

An  answer  pleading  a  defense  to  an  action  on 
a  redelivery  bond  examined,  and  hetd  sufficient 
against  a  motion  for  judgment 

[Ed.  Note.— Pot  other  coses,  see  Attadment, 
Cent.  Dig.  {{  12S7-1271.] 

8.  AtTACBHBNT  4a»3K^-B■DELIVEBT  BONO— 

Action  —  Inbtbdction  —  Weight  of  Evi- 
dence. 

Where  the  terms  of  a  written  redelivery 
hood  are  simple  snd  easily  understood,  and  the 
•Tfeose  sought  to  be  made  agaiast  it  is  one  of 
.  and  and  misrepresentation,  in  that  the  bonils- 
i.iUn  could  not  read,  and  that  he  had  signed  it 
in  reliance  on  the  explanation  of  its  terms  made 
to  him  by  tiie  agent  of  the  party  seeking  to  en- 
force it,  and  that  the  bond  contained  terms  not 
explained  to  him,  the  trial  court  should  instruct 
the  jury  that  the  evidence  to  maintain  such  a 
defense  should  be  clear,  decided,  and  satisfactory 
(Bank  v.  Beid,  86  Kan.  245.  120  Pac.  339); 
and  the  ordinary  stereotyped  instruction  that  a 
"preponderance  of  the  evidence"  will  defeat  a 
recovery  is  insufficient,  where  a  more  precise 
statement  of  the  law  of  evidence  relating  to  a 
defense  based  on  allegations  of  fraud  and  mla- 
representatloii  to  defeat  a  written  instniQient  is 
reqnested. 

lEd.  Note.— For  other  cases,  tee  Attachmmt, 
Cent.  Dig.  U  1304.  1305.] 


Appeal  from  District  Court,  Sheridan 
County. 

Action  by  V.  A.  Frltts  against  Joe  Reidel 
and  others.  Judgment  for  dcfendnuts,  and 
plaintiff  ai^als.  Reversed,  and  ■  new  trlat 
awarded. 

Jobn  R.  Parsons,  of  Wakeeacy,  for  appel- 
lant.  W.  H.  Clark,  of  Hoxle,  for  api^Ilees. 

DAWSON,  J.  rnila  was  an  action  on  a 
bond  for  the  redelivery  of  a  mare,  which  the 
plaintiff  had  subjected  to  an  attachment  in 
an  action  before  a  Justice  of  the  peace. 
When  the  Justice  gave  Judgment  for  plaintiff, 
the  attadied  property  was  ordered  to  be  de- 
livered to  the  constable  and  sold.  The  mare 
was  withheld  and  its  deliyery  refused.  The 
defendant  bondsman  answered  that  he  could 
not  read  the  English  language,  and  that  he 
had  signed  the  bond  at  the  request  of  plain- 
tifTs  attorney,  who  at  the  time  told  him : 

"All  It  will  mean  is  that  you  simply  stand  as 
surety  that  this  mare  will  be  here  at  this  place 
fthe  debtor's  farm]  on  the  day  of  the  trial  next 
Wednesday.  •  •  *  That  the  defendant  never 
knew,  until  he  was  sued  on  said  bond,  what  said 
bond  contained  or  what  said  bond  meant; 
•  *  •  that  the  said  redeli\*ry  bond  signed  by 
him  is  entirely  different  from  the  said  oral  con- 
tract agreed  upon  by  and  between  said  attorney 
and  agent  of'plaintiff,  as  to  what  said  bond  was 
to  contain  and  as  to  what  said  bond  was  to  mean 
when  reduced  to  writing;  that  after  said  oral 
contract  wns  made,  as  to  what  said  bond  was  to 
mean  as  aforesaid,  the  said  attorney  did  will* 
fully  and  fraudulently  substitute  an  entirely  dif- 
ferent contract  from  the  oral  contract  and 
agreement  made  before  the  signing  of  the  said 
bond,  as  to  what  the  said  bond  when  reduced  to 
writing  was  to  c<HitaiiT  and  was  to  mean ;  and 
that  the  dpfendant.  without  any  knowledge  what- 
ever of  the  said  fraud  on  plaintiffs  part,  signed 
said  redelivery  bond  in  good  faith,  relying  on 
the  honesty  of  the  plaintiff's  agmt  and  attor- 
ney," etc. 

The  conditions  of  the  bond  were: 
"Now,  we,  the  undersigned,  are  held  and  firm- 
ly bound  to  said  constable,  in  the  sum  of  $500, 
that  we  will  safety  keep  said  property  and  re- 
turn the  same  upon  the  close  oi  the  trial  of  the 
above-entitled  action,  if  the  same  shall  be  or- 
dered by  said  court  to  be  returned  to  said  con- 
stable or  his  successors;  if  these  conditions  be 
performed,  then  this  bond  be  void,  otherwise  to 
remain  in  full  force  and  effect." 

The  defendant  prevailed.  The  plaintiff  as- 
signs errors. 

[1]  Plaintiff  first  complains  that  the  de- 
fendant was  allowed  to  file  a  second  amend- 
ed answer,  after  plalntifTs  motion  for  judg- 
ment had  t)een  sustained.  Wbile  apparent- 
ly no  motion  was  filed  to  set  aside  the  Judg- 
ment, the  defendant's  application  to  file  his 
answer  alleged: 

"That  the  said  defendant  has  paid  the  cost  or- 
dered to  be  paid  in  said  action,  and  that  this 
defendant  has  a  good  defense  to  this  cause  of 
action  as  set  out  in  said  defendant's  amended 
answer,  which  defendant  prays  leave  to  file  now 
bi  this  court.  That  this  defendant  has  never 
delayed  the  trial  of  this  cause  of  action  on  pur- 
pose or  otberwiae,  and  is  now  ready  and  will  go 
into  trial  of  this  action  at  this  term  of  court, 
if  permitted  to  file  his  said  amended  answer." 


«s»Fer  othw  Msas  sm  saaM  topic  sad  KK7-NUHBER  ia  all  Key-NimtlMred  DlgwU  and  iodesM 
•Rehearing  denied  July  u,  U17. 


Digitized  by 


672 


IW  PACIFIC 


REPORTER 


(Can. 


It  was  on  this  showing  that  the  defendant 
was  i>ermltted  to  file  bis  second  amended 
answer,  and  the  permission  thus  given 
amounted  to  an  order  setting  aside  its  pre- 
vious order  sustaining  the  motion  for  Judg- 
ment already  entered.  This,  in  effect,  was 
what  was  done;  somewhat  informal,  and 
perhaps  irregular,  but  it  does  not  rise  to  the 
gravity  of  reversible  error.  The  court  un- 
doubtedly had  power  to  set  aside  Its  previ- 
ous order,  and  the  allowance  of  belated 
pleadings  was  within  Its  discretion.  Bank 
V.  Badders,  96  Kan.  533,  152  Pac.  651. 

[2]  The  second  amended  answer  pleaded  a 
defense  sufficient  to  withstand  the  motion  for 
Judgment  lodged  against  it  Plaintiff  argues 
that  defendant  was  presumed  to  know  the 
law  and  his  legal  obligation  thereunder. 
Very  true,  but  the  defendant  was  not  bound 
by  the  terms  of  the  bond  and  their  legal 
consef]uenees  if  he  was  misinformed  of  the 
extent  of  his  obligation  by  plaintiff's  attor- 
ney and  relied  thereon,  and  did  not  knowing- 
ly or  understondlngly  sign  the  bond.  Per- 
haps that  was  not  true,  but  It  can  hardly  be 
said  that  his  plea  did  not  raise  at  least  a 
narrow  issue  of -fact  for  the  consideration 
of  the  Jury,  and  It  could  not  be  arbitrarily 
overridden  on  a  motion  for  Judgment;  nor 
would  it  have  been  proper  for  the  court  to 
usurp  the  Jury's  functions  by  directing  a  ver- 
dict. 

[3]  Error  Is  assigned  on  one  of  the  Instruc- 
tions, the  substance  of  which  was  that  it  de- 
volved upon  the  defendant  to  show  by  a 
preponderance  of  the  evidence  that  the  con- 
tract (bond)  sued  on  had  been  fraudulently 
substituted  for  another — the  one  explained 
to  the  defendant  by  the  plaintiff's  attorney, 
and  that — 

"if  he  did  show  by  a  preponderance  of  the  evi- 
dence tbot  the  contract  sued  on  had  been  sub- 
stituted fraudulently  for  another  which  be  had 
meant  to  sign  then  the  defendant  was  entitled 
to  Judgment?* 

Plaintiff  contends  that  this  Instmctlon  was 
wrong:  that  the  court  should  have  instruct- 
ed the  Jury  that  the  evidence  ot  substitution 
should  be  clear,  decided,  and  satisfactory. 
The  latter  is  the  correct  doctrine  ap^ytng 
to  eases  irtwie  a  defense  of  txwoA  Is  sought 


to  be  maintained  against  a  written  obllgar' 
tion  signed  by  the  party  to  be  charged  there- 
with. This  phase  of  the  law  Is  fully  dis- 
cussed and  the  cases  reviewed  In  Bank  v. 
Reld,  86  Kan.  245,  120  Pac.  339.  Counsel  for 
plaintiff  called  the  trial  court's  attention  to 
this  legol  principle  before  the  Jury  were  in- 
structed, and  also  on  the  motion  for  a  new 
trial.  Herrald  v.  Paris.  89  Kon.  131,  130 
Pac.  C84.  The  decisions  in  Hockett  v.  Earl. 
89  Kan.  733,  133  Pnc  852,  and  Hewey  v. 
Fouts,  91  Kan.  680,  139  Pac  407,  did  not  In- 
tend to  modify  the  general  and  salutary  rule 
that  the  consequences  attaching  to  wrlttea 
obligations  are  not  to  be  lightly  sworn  away 
by  parol  testimony.  The  terms  of  the  rede- 
livery bond  were  simple  and  easily  under- 
stood. According  to  defendant's  evidence 
pertaining  to  what  plaintiff's  attorney  said 
to  bim  in  explaining  the  nature  and  terms 
of  the  bond,  the  most  that  could  be  said  is 
that  the  explanation  was  a  little  crude  and 
Incomplete.  There  was  not  much  more  to 
the  obligation  than  plaintiff's  attorney  ex- 
pliiined  to  him.  There  was  no  showing  that 
the  defendant  bondsman  made  even  the 
slightest  attempt  to  see  that  the  terms  of  tlie 
tK>nd — even  so  far  as  he  did  understand  them 
— were  complied  with.  So  far  as  we  caa 
discern  from  the  record,  the  defendant  made 
default  on  the  bond,  even  to  the  extent  he 
Intended  to  be  bound.  The  Instruction  given 
did  not  correctly  define  the  extent  of  the 
burden  devolving  on  the  defendant  before  he 
could  defeat  bis  wrUten  obligation,  and  this 
court  Is  in  serious  doubt  about  tike  Justice 
of  the  net  result 

Therefore  the  Judgment  Is  lerersed,  and  a 
new  trial  awarded. 

JOHNSTON,  C  J.,  and  BURCH,  &IASON, 
WEST,  and  MARSHALL,  JJi  concarrlng. 

PORTER,  concnning  specially,  holds 
that,  on  the  defendant's  own  evidence,  the 
statement  of  plaintiff's  attorney  was  in  sub- 
stantial accord  with  the  simple  terms  of  the 
bond,  that  defendant  estaUlshed  no  defense, 
and  that  Judgment  should  be  ordered  for 
plaintiff. 
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UASKS  ▼.  FIB9T  NAT.  BANK  OF 
BOSEBURG. 

(Snpreme  Court  of  Oregon.  June  19, 1917.) 

1.  APPCikL  AND  EBROB  «=»237{5>  —  RKSXBTA- 
TION  OF  GbOUNDS  for  REVIKW. 

Where  plaintiff  made  no  motion  for  a  di- 
recteil  verdict  and  did  not  otherwise  rnise  in 
the  lower  court  the  BuflBcIency  of  the  evidence  to 
■upport  the  verdict  for  defendant,  the  appellate 
court  will  not  review  the  sufficienGy  thereof. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  S  1302.] 

Appkal  and  Ebbob  «=»181  —  Qumtions 

Not  Raised  Below— Review. 
Id  the  absence  of  some  action  in  the  lower 
court  raieiDp  and  reserving  other  questions,  re- 
view is  limited  to  jurisdictional  questions  and 
the  sufficiency  of  tne  allegations  of  the  com- 

Jlaint;    Const.  Amend,  art.  7,  {  3  (see  Laws 
911.  p.  7),  not  abrogatinc  this  Mtutofjr  rule 
of  appellate  procedure. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  1141-llSl,  11S7,  1158. 
UOO.] 

8.  Banks  and  Banking  «=»154(7)  — Becot- 

ERT  OP  Deposit— AssroNMENT. 
Id  an  action  by  plaintiff  in  bis  own  Mialf 
sad  as  assignee  of  three  of  his  relatives  to  re- 
cover  from  defendant  bank  an  alleged  balance 
(tf  their  deposit,  exclusion  of  check  drown  by 
s  relative  in  favor  of  plaintiff  was  proper  in 
view  of  U  O.  U  I  6022,  providing  that  a  check 
is  not  an  assignment  of  the  deposit  to  tbe  paye& 

(Ed.  Note.— For  other  cases,  see  Banka  and 
Banking.  Cent.  Dig.  H  B2^^-525.] 

C  Banks  and  Banking  154(3)— Deposit 

— ^Action— Waiver  of  Demand. 
Where  defendant  bank  denied  its  liability, 
no  deoiand  was  necessary  in  an  action  to  recov- 
or  SD  alleged  deposit. 

[Ed.  Note.— Ip'or  other  cases,  sea  Banks  and 
Banking,  Cent  Dig.  fS  508-511.] 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County;  G.  P.  Sklpworth,  Judge. 

Action  by  H.  P.  Marks  against  the  First 
National  Bank  of  Roseburg.  Judgment  for 
defendant,  and  plaintiff  appeals.  Afiiruied. 

This  is  an  action  brought  by  plaintiff  od 
his  own  behalf  and  as  assignee  of  three  of 
his  relatives,  to  recover  alleged  balances  of 
their  deposits  with  the  defendant  The  an- 
swer denies  the  material  allegatlous  of  the 
complaint  and  alleges  affirmatively  that  the 
deposits  claimed  had  been  withdrawn  from 
tbe  bonk  by  T.  R.  Sherldau,  pursuant  to  au- 
thority given  him  by  plaintiff  and  his  assign* 
ors.  Tbe  answer  also  sets  op  the  defense  of 
account  stated.  Issue  was  Joined  on  the  af- 
flnuatlTe  allegations  of  tbe  answer,  and  the 
cause  was  tried  before  a  Jury  which  found 
for  the  defendant  Judgment  was  entered  on 
this  verdict,  and  plaintiff  appeals. 

George  Jones,  of  Roseburg  (John  T.  Long, 
of  Roseburg,  on  tbe  brief)  for  appellant  O. 
P.  Coshow,  of  Roseburg,  for  respondent 

McCAMANT,  J.  (after  stating  tbe  facts  as 
above),  [1]  There  are  but  three  assignments 
of  error.  The  one  most  insisted  on  is  the 
entry-  of  Judgment  for  the  defendant,  plain* 
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tiff  insisting  that  there  is  no  evidence  to  sup- 
port the  verdict  Plaintiff  made  no  motion  for 
a  directed  verdict,  nor  did  he  otherwise  raise 
In  the  lower  court  the  question  on  which  he 
now  relies.  It  has  been  repeatedly  held  that 
tbe  Jurisdiction  of  this  court  Is  appellate  and 
Its  province  la  to  correct  the  errors  of  the  cir- 
cuit court  If  the  circuit  court  has  commit- 
ted no  error,  this  court  cannot  reverse  Its 
judgment  In  the  absence  of  some  ruling  In 
the  circuit  court  on  tbe  question  relied  on, 
tbere  is  nothing  on  which  error  can  be  predi- 
cated. Shmit  V.  Day,  27  Or.  110,  lie,  39  Pac. 
870;  United  States  Mortgage  Co.  v.  Mar- 
quara,  41  Or.  391,  405,  69  Pac.  37.  41 ;  Stod- 
dard Lnmber  Co.  v.  Oregon- Washington  Co., 
165  Pac.  363,  decided  May  29,  1917. 

[21  The  only  exceptions  to  this  rule  are 
jurisdictional  questions  and  insaffldency  of 
the  allegations  of  the  complaint  Shmlt  t. 
Day,  27  Or.  110. 116,  117,  89  Pac.  870.  It  bas 
been  expressly  held  that  this  court  wHI  not 
consider  the  saffldency  of  the  evidence  to 
Justify  the  verdict  In  tbe  absence  of  some 
action  !u  tbe  circidt  court  rftldng  and  re- 
serving tbe  qaestion.  Shmlt  t.  Day,  27  Or. 
no,  lie.  88  Pac.  870;  Nunn  t.  Bird,  36  Or. 
515,  520,  59  Pac.  808.  A  different  rule  would 
be  unjust  to  tbe  adverse  party  and  unfair  to 
the  trial  court.  It  often  happens  that  the 
evidence  is  insnffldent  in  some  respect  which 
can  be  readily  supplied.  In  such  case,  It  Is 
within  tbe  dlscr^iOD  ot  the  trial  court  to 
open  up  tbe  case  and  receive  tbe  missing  evi- 
dence. A  litigant  should  not  be  denied  the 
benefit  of  such  procedure  by  a  rule  wbicb 
penoits  an  appellant  to  contend  in  this  court 
for  the  first  time  that  tbe  evidence  of  his 
adversary  is  insuffident  to  support  a  verdict 

It  Is  contended  that  the  above  rule  has 
been  modified  by  the  amendnmit  to  article  7 
of  the  Constitution,  adopted  In  1010  (Laws 
1911,  p.  7).  Section  3  of  the  amended  artide 
authorizes  this  court  to  modify  a  Judgnftnt 
In  certain  eases,  but  It  does  not  abrogate  the 
salutary  rule  of  appellate  procedure  herein- 
before set  out 

(31  Error  Is  also  assigned  on  tbe  exclusion 
by  the  lower  court  of  a  check  drawn  by  E.  0. 
Marks  in  favor  of  plaintiff.  The  check  was 
offered  to  prove  the  assignment  to  plaintiff 
of  the  cause  of  action  alleged  In  the  second 
count  of  the  complaint  A  check  Is  not  an  as- 
signment of  tbe  deposit  to  the  payee.  L.  O. 
L.  f  6022;  United  States  National  Bank  v. 
First  Trust  Bank,  60  Or.  266,  272.  119  Pac. 
343.  The  evidence  offered  was  therefore  im- 
material and  .was  properly  excluded. 

[4]  Plaintiff  testlQed  on  cross-examination 
that  he  made  several  demands  on  Sheridan 
for  bis  money.   On  redirect  be  was  asked: 

"Were  you  making  demand  upon  Mr.  Sheri- 
dan, or  were  you  dealing  with  Mr.  Sheridan  as 
an  individual  or  as  president  of  the  bank?" 

On  (Ejection  by  the  defendant,  the  court 
excluded  tbe  testimony  sought  to  be  elldted. 
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We  tblnk  that  the  rnling  was  right  Where, 
as  in  this  case,  a  bank  disputes  Its  liability 
to  a  depositor,  no  demand  Is  necessary  to  sup- 
port  the  depositor's  action.  First  National 
Bant  V.  Peck,  180  Ind.  649,  659.  103  N.  E. 
643;  Pratt  v.  Union  National  Bank,  79  N. 
J.  Law,  117,  120,  75  Atl.  313;  Holden  T. 
Farmers'  National  Bank,  77  N.  H.  535,  538, 
03  Atl.  1040,  U  R.  A.  1016E,  309 ;  Donijanovic 
V.  Hartuian,  169  Mo.  App.  204,  211,  152  S. 
W.  424.  It  appeared  that  the  demands  made 
on  Mr.  Sheridan  were  by  letter,  and  plaintiff 
testlfled  that  the  letters  were  addressed 
fiimply  to  T.  R.  Sheridan.  What  was  In 
plaintiff's  mind  as  to  the  capacity  in  which  he 
addressed  Mr.  Sberidau  was  clearly  not  evi- 
dence. Furthermore,  It  appeared  that  plain- 
tiff demanded  his  alleged  deposit  from  S.  A. 
Sanford,  cashier  of  the  defendant  This  was 
sufficient  If  a  demand  had  l>een  aecessary. 

We  and  no  error,  and  the  Judgment  Is  af- 
firmed. 

McBRIDE,  C.  J,,  and  BEAS  and  HARRIS, 
JJ.,  concur. 

(S4  Or.  606) 

HOLDEN  et  ux  V.  A.  F.  COATS  LUMBER 
CO.  et  aL 

(Sapreme  Court  of  Or(%oD.   June  19,  1917.) 

1.  Watebs  and  Water  Coubbes  *=»170(3)— 
Floouino  Land  — Evidence  — Aduissibu.- 

ITT. 

In  an  action  for  damages  caused  by  chang- 
ing the  ctiannel  of  a  river  by  digging  a  dit«^ 
across  the  open  end  of  a  borscsboe  bend  and 
flooding  pinintiffB'  land,  evidence  that  the  stock- 
holders of  both  the  defmdant  corporations  were 
identicut  and  that  their  subscriptions  in  each 
corporation  were  in  exact  proportion,  and  that 
the  secretary  of  botb  corporations  waa  identi- 
cal, and  that  the  manager  of  the  defendant  lum- 
ber corporation  was  a  director  of  the  defend- 
ant boom  corporation,  and  was  active  in  negoti- 
ations whereby  it  was  sought  to  obtain  plain- 
tiffs' consent  to  the  digging  of  the  ditch,  and 
that  the  foreman  of  the  actual  work  of  digging 
the  Hitch  was  an  employ^  of  the  lumber  corpora- 
tion and  received  his  pay  from  it  and  that  tbe 
boom  corporation  derived  the  funds  with  which 
to  carry  on  its  work  from  the  heaviest  stock- 
holder in  tbe  lumber  corporation  and  from 
the  lumber  corporation,  without  other  evidence 
of  the  debts  tnan  promissory  notes  and  open 
account  and  that  the  bo<Hn  corporation  had  not 
handled  any  logs  other  than  those  belonging  to 
the  lumber  corporation,  was  admissible  as  tend- 
ing to  prove  the  liability  of  tbe  lumber  corpora- 
tion for  acts  of  the  boiHn  corporation  in  digging 
tbe  ditch. 

[Ed.  Nota — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  6§  249,  263.] 

2.  Pbincipal  and  Agent  «=>24— Bxisiknck 
or  Agency— JuET  Question. 

Evidence  held  to  warrant  submission  to  the 
jury  of  the  question  whether  defendant  boom 
corporation  which  dug  tbe  ditch  was  the  agent 
of  the  defendant  lumber  corporation  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Principcd  and 
Agent  Cent  Dig.  U  722,  723.] 

a  TaiAL  «=»<^(3)— Reception  ot  Evidence— 

DiSCBmON  OF  COUBT. 
The  court  did  not  abuse  its  discretion  in 
permitting  the  plaintiffs  to  testify  upon  rebuttal 
in  re;;ard  to  the  nature  and  extent  of  tbe  dam- 


age done  by  the  high  water,  where  it  appears 
that  this  evidence  goes  to  meet  unexpected  evi- 
dence offered  by  d«endant 

{Ed.  Note.— For  other  cases,  see  Trial.  Ceat. 
Dig.  f  150.] 

In  Banc.  Appeal  from  Circuit  Court,  Tilla- 
mook County;  Ueorge  R.  Bagley.  Judge. 

Action  by  A.  E.  Holden  and  wife  against 
the  A.  F.  Coats  Lumber  Company  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

Plaintiffs  are  the  owners  of  30  acres  of 
farming  land  in  Tillamook  county  through 
which  the  Tillamook  river  flows,  and  in  its 
course  through  the  land  It  makes  what  may 
be  called  a  horseshoe  bend.  The  substance 
of  the  complaint  Is  that  the  two  defendant 
corporations  wrongfully  and  without  plain- 
tiffs' consent  entered  upon  their  land  and 
changed  the  channel  of  tbe  river  by  digging  a 
ditch  across  the  open  end  of  the  horseshoe 
bend  and  dumping  large  quantities  of  earth 
and  rock  Into  the  bed  of  the  stream,  thereby 
floodiug  their  land  and  washing  away  the  soil 
to  their  damage  in  the  sum  of  $2,500.  The 
A.  F.  Coats  Lumber  Company,  answering' 
separately,  denied  the  allegations  of  tbe  com- 
plaint The  Coats  Driving  &  Boom  Company 
la  its  answer  admits  the  digging  of  the  ditch, 
but  denies  that  it  acted  wrongfully  or  with- 
out the  consent  of  tbe  plaintiffs,  and  denies 
that  injury  resulted  therefrom.  It  then  al- 
leges that  the  ditch  was  dug  with  the  consent 
and  approval  of  plaintiffs,  and  was.  In  fact, 
an  actual  benefit  and  protection  to  plaintiffs' 
land,  that  tbe  ditch  was  dug  In  a  carnal 
manner,  of  sufficient  capadty  to  provide  for 
carr>lng  the  ordinary  flow  of  the  river,  but 
that  during  the  winter  seasons  of  1915  and 
1916  an  unusual  and  extraordinary  flow  of 
water  occurred  in  ttie  river,  and  extraordi- 
nary storms  and  rainfall  ensued,  raising  the 
waters  of  tbe  stream  to  an  unusual  height, 
and  that.  If  plaintiffs'  land  was  flooded  and 
damaged.  It  was  not  because  of  any  act  of 
defendants,  but  because  of  the  unusual  floods. 
A  r^ly  t>eing  filed,  a  trial  was  bad,  resulting 
in  a  verdict  and  Judgment  for  plaintiffs  in 
tbe  sum  of  $585,  frooi  which  defendants  ap- 
peal. 

Veazle.  McCourt  &  Veasie,  of  Portland,  and 
H.  T.  Botts,  of  Tillamook,  for  appellants.  S. 
3.  Johnson,  of  TUIamofA,  for  respondents. 

BENSON,  J.  (after  stating  the  facU  as 
above).  There  Is  a  large  number  of  assign- 
ments of  error,  but  they  may  be  logically  dis- 
cussed In  two  groups:  Objections  to  the  ad- 
missibility of  certain  evidence;  and  objec- 
tions to  certain  instructions  to  the  Jury  baaed 
upon  such  evidence. 

[1,  2]  The  theory  upon  which  plaintiffs  pre- 
sented their  case  was  that  tbe  boom  company 
was  the  creature  of  the  lumber  company,  and 
simply  an  instrument  In  Its  bands,  whereby  It 
performed  some  of  Its  desired  ends.  It  la 
conceded  that  the  actual  work  which  re8ult> 
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ed  in  the  alleged  injury  was  performed  by 
tlie  boom  compaDy.  UpoD  the  other  band,  the 
defendants  loslsted  that  the  lumber  com- 
pany coutd  not  in  any  event  be  held  liable 
for  a  tort  of  the  other  corporation.  In  sup- 
port of  their  c4XitentloD  tbe  plaintiffs  called 
as  a  witness  oure  B.  W.  Miller,  who  testified 
ttiat  he  was  secretary  of  both  corporations ; 
tliat  during  the  year  1015  "the  Coats  Driving 
&  Boom  Company  was  a  logging  corporation 
putting  in  logs  to  supply  the  A.  F.  Coats 
Lumber  Company's  mill  In  Tillamook."  This 
witness  also  used  the  following  language: 

"Tlie  A.  F.  Coats  Lumber  Company  contem- 
plated tiuit  tbey  would  have  to  have  logs  to 
niD  their  mill,  and  in  order  to  do  that  they 
bought  a  certain  tract  of  timber  at  the  head  of 
Buley  creek,  and  it  was  deemed  the  most  pcac- 
ticol  way  to  get  them  out  to  have  a  company 
that  would  attend  to  that  part  of  the  work  of 
driving  and  booming  the  logs." 

Tbe  articles  of  Incorporation  of  both  com- 
panies were  offered  in  evidence,  from  which 
it  appears  that  the  lumber  company  bad  a 
capitalizatlcMi  of  $50,000  and  the  boom  com- 
pany a  capital  stock  of  $2,000.  Tbe  minutes 
of  tbe  Qrst  meetings  of  both  organizations 
were  introduced,  from  which  It  appears  that 
the  stockholders  of  both  were  identical,  and 
that  their  subscriptions  of  stock  in  the  small- 
er company  were  In  exact  prt^rtion  to  their 
holdings  In  tbe  larger.  It  further  appears 
from  the  evidence  that  O.  A.  Sbultz,  manager 
of  tbe  lumber  company,  and  a  director  of  tbe 
boom  company,  was  active  In  the  negotiations 
whereby  it  was  sought  to  obtain  plalntUTs 
consent  to  the  digging  of  the  ditch ;  that  one 
Peter  Jackson,  a  foreman  In  the  actual  work 
of  digging  the  ditch,  was  an  employ^  of  the 
lumber  company  and  received  his  pay  from 
it ;  that  the  boom  company  derived  the  funds 
with  which  to  carry  on  its  work.  Including 
some  miles  of  logging  railroad  and  equip- 
ment, from  A.  F.  Coats,  the  heaviest  stock- 
bolder  in  the  lumber  company,  and  from  the 
lumber  company  Itself,  without  other  evi- 
dence of  debt  than  promissory  notes  and 
open  account;  and  that  the  boom  company 
had  not  handled  any  logs  other  than  those 
belonging  to  the  lumber  company.  All  of 
this  evidence  was  admitted  over  the  strenu- 
ous objection  that  none  of  It  tended  to  prove 
any  liability  upon  the  part  of  the  lumber 
company.  With  tills  contention  we  cannot 
agree.  It  is  probably  true  that  no  one  Item 
thereof  is  sufficient  evidence  upou  which  to 
base  a  verdict,  but  each  detail  certainly  con- 
stitutes a  circumstance  throwing  light  upon 
tbe  situation,  and  when  combined  they  make 
a  anffldent  record  to  Justify  submission  of 
Oie  gnestioD  to  the  Jury. 

The  objections  to  the  Instructions,  with  a 
single  exception,  are  predicated  upon  the  ad- 
missibility of  the  evidence  already  discussed, 
so  we  need  not  consider  them  further. 

One  Instruction,  however.  Is  based  upon 
tbe  tlieory  that  there  was  evidence  that  the 
earth  and  rock  were  dumped  into  tbe  river 


by  one  or  both  of  the  defendants;  whereas 
the  defendants  Insist  that  there  is  a  fail- 
ure of  proof  In  this  respect.  An  examination 
of  the  bill  of  exceptions  discloses  abundant 
evidence  that  It  was  done  by  the  boom  com- 
pany  In  the  prepress  of  its  work,  and  there- 
fore the  Instruction  was  not  erroneous. 

[3]  It  Is  also  urged  that  the  court  erred  In 
permitting  the  plaintiff  A.  E.  Holden,  to  tes- 
tify upon  rebuttal  In  regard  to  the  nature 
and  extent  of  the  damage  done  by  the  high 
water,  but  an  examination  of  the  record 
discloses  that  this  evidence  goes  to  meet  un- 
expected evidence  offered  by  defendants,  and. 
In  our  Judgment,  the  court  did  not  abuse  its 
discretion  In  permitting  it. 

We  find  no  error  in  Uoe  record,  and  the 
Judgment  Is  affirmed. 

"""""  (U  Or.  m) 

LIND3TB0M  t.  NATIONAL  LIFE  INS.  CO. 
OF  UNITED  STATES. 

(Supreme  Court  of  Oregon.    June  19,  1017.) 

1.  INSURANCB  «=937£K4)—AvoinANC»— Estop- 
pel—PiiTBicxAN*B  Falu  Answebb  IK  Ap- 
plication. 

If  an  applicant  for  life  insurance  make* 
truthful  statements  to  medical  examiner,  who, 
without  applicant's  knowledge,  changes  answers 
to  questions  in  application  to  make  it  appear 
that  insured  is  a  safe  risk,  insurer  will  be  liable 
on  the  policy  issued  in  consequeace  of  tbe  de- 
ceit of  its  agent. 

[Ed.  Note.— For  other  cases,  see  Inaurance, 
Cent  Dig.  Si  1011-1015.] 

2.  INBUBANCB  «S9641(1)— AcnoET  ON  PoLICT— 
nBPI.T— KNOWLEDGK  of  FaLBI  SlATElUNTa 

IN  Application— "CoixusioN." 
Id  action  on  a  life  policy,  reply  stating  that 
insured  signed  application  without  "coilusion"' 
with  medical  examiuer  did  not  allege  insured's 
lack  of  knowledge  of  pbysiciao's  statements 
therein,  the  word  "collosioo"  meaning  a  secret 
agreement  and  coH)peratioo  tor  a  fraudulent  or 
deceitful  purpose:  a  playing  into  each  other'r 
hands;   deceit;  fraud. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1Q54.  1626. 1628,  1629. 

For  other  definitions,  sea  Words  and  Phrases, 
First  and  Second  Series,  Collusion.] 

3.  Insurance  «=>e65(3)— Action  on  Pouot— 
SumciENCT  OF  Evidence— Knowlbdoe  or 
False  Statements  in  Application. 

In  an  action  on  life  policy  evidence  held 
to  Justify  inference  that  insured  truthfully  an- 
swered medical  examiner's  qneBttons,  and  the 
latter  changed  answers  in  application  mthont 
insured's  knowledge. 

[£>!.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {]  1711-1716.] 

4.  Pleadino  «=>433(7)— "Aidkb  bt  Verdict.*' 

The  absence  from  a  written  statement  of 
facts  constituting  a  cause  of  action  or  defense  of 
a  material  averment  will  not  be  supplied  by_  a 
verdict,  but  such  finding  will  cure  a  defective 
statement  in  a  pleading,  the  principle  of  the  rule 
being  that,  where  pleading  is  sufficiently  general 
to  comprehend  matter  so  essential  to  be  proved 
that,  had  it  not  been  given  in  evidence,  the  jury 
could  not  have  found  tbe  verdict  the  want  of  the 
statement  of  Budi  matter  In  express  terms  will 
be  cured  by  the  verdict  because  evidence  of  the 
fact  would  be  the  same  whether  the  allegation  is 
complete  or  imperfect;  but  where  a  material 
allegation  Is  wholly  omitted,  it  cannot  be  pre- 
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snmed  tbat  any  evidence  ntening  to  It  was 
offered  on  the  trial. 

[EM.  Note.— For  other  easel,  see  Pleading, 
Cent.  Dig.  S 

5.  Pleading  ^»4.SG— Aides  bt  Vebdict— Ac- 
tion ON  Life  Pouct. 

In  action  on  a  life  poIic7,  where  reply  stated 
that  medical  examiner's  missta tempo ts  in  oppli- 
catioo  were  made  without  "collusion"  instpnd 
of  that  they  were  made  without  insured's  knowl- 
edge, a  verdict  for  plaintiff  cured  the  impprf^-c- 
tion,  since,  if  the  matter  had  been  called  to  the 
attention  of  the  trial  coiirt,  an  amesdmeDt  would 
probably  have  been  allowed. 

[E»L  Note.— For  other  coses,  see  Pleading, 
Cent.  Dig.  H  1482.  1483.] 

6.  Fbaud  €=941— Allboattons  zn  Genebal. 

A  pleading  alleging  fraud  must  aver  falsity 
of  representations,  dcfendont's  knoivledge  there- 
of, that  they  were  made  with  intent  to  defraud, 
and  that  the  party  seeking  relief  relied  thereon. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Ceut. 
Dig.  ii  3tl,  37.] 

7.  Inbubanck  *=3641(1)— Action  on  Policy— 

SUFUCIKNCY  Of  XtEPLY  —  FbaDU  InDUCINQ 

Release. 

In  action  on  life  policy  the  reply  was  in- 
sufficient  to  show  that  beueficiary  was  fraudu- 
lently induced  to  execute  alleged  release,  where 
it  failed  to  charge  tliat  insurer  knew  faixity 
of  representations,  or  that  tliey  were  recklciuily 
made,  or  that  they  were  made  with  intent  to 
deceive. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1554,  10:^6,  1(128.  lU2d.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  Couuty;  W.  K  Gateus,  Judge. 

Action  by  Eda  J.  Undstroui  agaiust  the 
Natioual  Life  lusuraoce  Couipauy  of  United 
States  of  America.  Judgment  for  ptaiutill, 
and  defendant  appeals.  Hevenied  and  re- 
manded tor  new  triaL 

This  Is  an  actlim  1^  Eda  J.  Undstrom 
against  the  National  Life  Insurance  Com- 
pany of  the  United  States  of  America  to  re- 
cover upon  a  policy  of  Insurance.  The  com- 
plaint alleges  in  effect  that  on  AprU  17, 101^, 
the  plaintiff  was  the  wife  of  Oscar  F.  Llml- 
strom;  that  the  defendant  then,  and  at  all 
times  thereafter,  was  and  Is  a  corporation, 
and  authorized  to  do  business  In  Oregon; 
tbat  on  that  day  the  defendant,  in  cousldera- 
tiOD  of  (51.67.  executed  to  Oscar  F.  Lind- 
Strom  a  pulley  of  insurance  by  the  terms  of 
which  it  agreed  to  pay  pluiutlff  $1,000  upon 
receipt  of  the  proof  of  the  death  of  the  as- 
sured during  the  continuance  of  such  con- 
tract; that  on  April  3,  1U14,  and  while  the 
policy  was  in  force,  Oscar  F.  Liudstrom  died; 
that  within  proper  time  thereafter  the  plain- 
tiff furnished  due  proof  of  such  death  to  the 
defendant,  which  failed  aud  refused  to  pay 
the  sum  speclQed.  The  answer  denies  the 
material  averments  of  the  complaint,  and 
for  a  further  defense  alleges  that  Lindstrom's 
application  for  insurance  became  a  part  of 
the  policy  which  was  Issued;  that  In  such 
request  he  represented  that  all  answers  made 
to  the  medical  examiner  were  full,  true,  and 
complete;  that  Liudstrom  signed  the  report 
of  the  medical  examination,  .which  was  made 


a  part  of  the  application,  and  tbeseby  war- 
ranted tbat  the  answers  which  he  made  to  the 
medical  examiner  had  been  read  by  him ;  tbat 
they  were  true,  full,  and  complete,  and  should 
form  the  basis  for  the  contract  of  Insurance; 
that  he  fraudulently  represented  he  had  not 
within  five  years  employed  'or  consulted  a 
physician  for  any  ailment,  and  falsely  stat- 
ed be  had  not  been  treated  for  or  afflicted 
with  any  renal  or  urinary  disease;  tbat  he 
bad  within  such  period  employed  a  physician, 
who  gave  him  an  unfavorable  opinion  In  re- 
spect to  bis  health  as  an  insurance  risk; 
that  at  the  time  of  the  making  of  such  appli- 
cation Llndstrom  was  suffering  from  kidney 
and  vesical  diseases,  particularly  describing 
them.  For  a  second  affiimatlve  defense  It 
is  averred  generally  tbat,  notwithstanding 
Ilabttlty  under  the  contract  has  at  all  times 
been  and  now  is  denied  by  the  defendant.  In 
order  to  avoid  annoyance  and  exi)euse  it  ef- 
fected a  compromise  settlement  with  the 
plaiutlff  June  22,  1014,  whereby  there  was 
paid  to  and  accepted  by  her  as  such  bene- 
flcinry,  in  full  satisfaction  of  all  claims  and 
demands  under  the  policy,  $100.  which  sum 
she  retains  with  full  knowledge  of  all  the 
facta  set  forth  herein,  thereby  antborlzing 
the  defendant  to  annul  the  contract  of  In- 
surance. The  arerments  of  new  matter  In 
the  answer  were  denied  in  the  reply,  which 
alleged,  In  effect,  that  Oscar  F.  Llndstrom 
correctly  answered  all  questions  asked  bim 
by  the  medical  examiner,  giving  a  full,  com- 
plete, and  truthful  statmient  of  his  health 
and  physical  condition ;  that  the  answers  so 
made  were  written  by  the  medical  examiner; 
that.  If  the  answers  set  forth  in  the  appllca- 
tlon  are  in  any  respect  false,  they  were  so 
Inserted  iu  the  application  by  the  defend- 
ant's duly  authorized  agent,  after  the  full 
and  exact  truth  had  been  communicated  to 
him  by  Oscar  F.  Llndstrom,  and  became  a 
fraud  and  deceit  on  the  part  of  the  medical 
esandner;  that  Llndstrom  signed  the  appli- 
cation for  lusurance  without  fraud  or  at- 
tempt to  deceive  the  defendant,  and  without 
collusion  on  his  part  with  the  medical  ex- 
aminer. For  a  further  reply  it  la  alleged  gen- 
erally tbat  the  pretended  release  was  obtain- 
ed from  the  pluiutlff  by  the  fraud  of  the  de- 
fendant; that  she  was  Induced  to  sign  the 
release  by  reason  of  false,  fraudulent,  aud 
unlawful  representations  made  by  defendaut 
to  her  to  defraud  aud  deceive  her ;  that  de- 
fendant represented  to  the  plaintiff  that  the 
policy  of  insurance  was  void  because  of  false 
representations  which  had  been  made  by 
Oscar  F.  Llndstrom  as  to  his  condition  of 
health,  thereby  causing  the  policy  to  be  In- 
valid; that  the  plaintiff  relied  upon  socli 
false  and  fraudulent  representations,  aud 
was  Induced  thereby  to  sign  the  pretended 
release,  and  to  accept  the  sum  stated  under 
a  misapprehension  of  law  and  fact  as  to  her 
rights  In  the  premises;  tbat  thereafter  she 
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elected  to  rescind,  and  bereby  consents  that 
there  be  deducted  from  any  Judgment  ren- 
dered In  her  favor  against  the  defendant  the 
Barn  of  $100  so  paid  to  her.  The  defendant's 
counsel  moved  the  court  to  require  the  plain- 
tiff to  make  the  reply  more  definite  and  cer- 
tain by  stating  whether  Llndstrom's  answers 
to  the  medical  examiner's  questions  were 
true  or  false,  to  specify  .what  particular  acts 
of  fraud  and  deceit  were  practiced  upon  Lind- 
strom  by  the  medical  examiner  to  obtain  his 
signature  to  the  application,  and  to  detail 
what  false  and  fraudulent  representations 
were  made  by  the  defendant  to  the  plaintiff 
with  respect  to  the  declarations  uttered  by 
Oscar  F.  Llndstrom  to  the  medical  examlnw 
as  to  the  coodltioo  of  his  health.  This  mo- 
tion was  denied  and  an  exception  saved.  A 
demurrer  to  the  r^ly  was  thereupon  inter- 
posed on  the  ground  that  It  did  not  state 
fftcts  sufficient  to  constitute  such  a  pleading. 
The  demurrer  was  overruled,  and  the  cause, 
having  been  tried,  resulted  in  a  verdict  and 
judgment  for  $900  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 

A,  H.  HcCurtain,  of  Portland,  and  Samuel 
K.  Stem,  of  Spokane,  Wash.  (Bauer  &  Greene, 
of  Portland,  on  the  brief),  for  appellant. 
Omar  C.  Spencw  and  Alfred  A.  Hampson, 
both  ct  Portland,  for  respondent 

HOORB,  J.  (after  stating  the  tscta  as 
■bore).  [1]  The  demurrer  alone  will  be  con- 
gldered.  In  order  clearly  to  understand  that 
part  of  the  reply  the  snffideney  of  which  Is 
thus  challenged,  attention  wlU  be  called  to 
cases  dted  by  plaintiff's  counsel  bol(flng,  In 
tfect,  that  If  a  person.  In  applying  for  a  poli- 
cy of  Ufe  insurance,  malEes  truthful  state* 
meats  as  to  his  health  and  pbydcal  condi- 
tion to  a  medical  examiner,  who,  without  the 
knowledge  of  the  applicant,  fraudulently 
Ganges  the  answers  to  questions  on  that 
subject  so  as  to  make  it  appear  the  insured 
Is  a  safe  risk,  the  Insurance  company  so  rep- 
resented by  the  physlciaD  Is  liable  on  a  poli- 
cy Issued  In  consequence  of  the  deceit  of  Its 
agenL  Thus  In  Mutual  Reserve  Fund  Life 
Asa'n  V.  Cotter,  81  Arfc.  205,  89  S.  W.  67,  a 
headnote  reads: 

"Where  an  applicant  for  life  Insurance  cor- 
rectly answered  the  questions  propounded  to  him 
by  the  insuraace  company's  medical  examiner, 
but  without  his  kaowledfre  the  examiner  wrote 
down  incorrect  answers,  the  insurance  company 
is  estopped  to  take  advantage  of  the  wrong  of 
its  own  ageot." 

In  Lyon  v.  United  Modems,  148  Cal.  470, 
83  Pac.  804,  4  L.  R.  A.  (N.  S.)  247,  113  Am. 
St  Rep.  291.  7  Ann.  Cas.  672,  It  was  ruled 
that  the  trial  court  properly  allowed  the 
plaintiff  to  prove  that  the  Insured  made  a 
true  statement  to  the  medical  examiner  that 
he  had  the  "grippe"  and  a  slight  attack  of 
pleurisy;  and  where  there  was  no  pretense 
that  be  bad  actual  knowledge  of  the  con- 
tents of  the  report,  but  was  merely  asked  to 
sign  the  statement  at  the  end  thereof,  the 


court  properly  Instructed  the  Jury  that.  If  he 
had  had  the  disease  of  pleurisy  and  answered 
"No,"  It  would  be  a  misrepresentation  of  a 
material  fact  which  would  avoid  the  policy, 
but  that  If  he  told  the  true  facts  to  the  medi- 
cal examiner,  and  be  neglected  or  ouilttod  to 
write  the  answer  In  his  report,  the  Insured 
was  not  responsible  for  such  omission  or  neg- 
lect unless  he  had  actual  knowledge  that  the 
answer  had  been  Imperfectly  or  Incorrectly 
written.  So,  too.  In  Pfiester  v.  Missouri  State 
Life  Ins.  Co..  85  Kan.  97.  116  Pac.  245.  It  was 
decided  that  an  applicant  for  insurance,  with- 
out knowledge  to  the  contrary,  may  assume 
that  the  agent  has  prepared  the  application 
according  to  agreement,  that  the  company 
has  written  the  policy  according  to  the  apptl- 
catlon,  and  that  he  is  not  negligent  In  failing 
to  examine  such  Instruments  for  errors  and 
omissions. 

[2J  The  part  of  the  reply  which  refers  to 
the  answers  alleged  by  the  defendant  to  have 
been  falsely  made  by  the  Insured  to  questions 
propounded  at  his  medical  examination  Is  as 

follows : 

"That  if  said  answers  contained  in  said  appli- 
cation •  •  •  are  in  any  respect  false  or  un- 
true, they  were  inserted  in  said  application  by 
the  duly  atitborized  medical  exnminer  and  af^ent 
of  defcndont  only  after  the  full  and  exact  truth 
had  been  communicated  to  bim  by  tbc  said  Oscar 
P.  llndstrom,  and  because  of  fraud  and  deceit 
on  tbe  part  of  said  medical  examiner;  that  the 
said  Oscar  F.  Lindstrom  signed  the  written  ap- 
plication without  fraud  or  attempt  or  Intent  to 
deceive  the  defendaot,  and  without  collusion  on 
bis  part  with  defendant's  medical  examiner." 

It  will  thus  be  seen  that  the  alterations,  If 
any.  In  the  answers  to  tbe  medical  examin- 
er's questions,  are  not  alleged  to  have  been 
made  without  tbe  knowledge  of  tbe  Insured. 
Webster's  New  Intematlooal  Dictionary  de> 
Ones  the  word  "colluslou"  used  In  the  reply 
as  follows:  '*A  secret  agreement  and  co-op- 
eration for  a  fraudulKit  or  deceitful  purpose ; 
a  playing  Into  each  other's  bands;  deceit; 
fraud."  It  Is  possible,  therefore,  that  Oscar 
F.  Lindstrom  may  have  had  full  knowledge 
of  the  medical  examiner's  allied  scheme  to 
defraud  bis  principal  without  co-operating  In 
any  manner  in  such  agent's  deceit  Tbe 
rules  of  practice  adopted  by  the  circuit  court 
of  the  state  of  Oregon  for  Muitnomah  county, 
where  this  cause  was  Med,  require  a  party 
who  attacks  an  adversary's  pleading  by  mo- 
tion or  demurrer  also  to  give  a  written  no- 
tice stating  the  specific  question  to  be  con- 
sidered. Complying  with  this  precept,  the 
defendant's  counsel  served  upon  the  opposite 
party  a  writing  which,  inter  alia,  states : 

"You  are  hereby  notified  that  in  arguing  tbe 
foregoing  demurrer  we  will  contend  that  after 
the  defendant  has  set  forth  certain  questions 
and  answers  claimed  to  have  been  made  by  the 
assured  to  tbe  Insuronce  company,  that  tbe 
plaintiff  must  either  affirm  or  deny  the  truth  <tf 
the  allegation  contained  in  said  answer,  and  that 
it  is  not  sufficient  reply  to  plead  in  tbe  alterna- 
tive." 

It  will  thus  be  seal  that  the  particolar 
question  now  under  conslderatkm  and  tbe  al> 
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leged  want  of  knowledge  of  the  insured  In  re-  [ 
spect  to  his  answers  as  noted  by  the  medical 
examiner  were  neither  presented  to  nor  con- 
sidered by  the  trlai  court. 

[3]  The  testimony  In  relation  to  this 
branch  of  the  case  shows  that  Oscar  F. 
Lindstrora  lived  upon  a  farm  near  Vernonia, 
Or.;  that  on  April  10,  1913.  W.  W.  Lindsey, 
an  Insurance  solicitor,  and  Dr.  J.  H.  Flynn, 
a  medical  examiner,  visited  the  farmhouse 
In  that  vicinity  of  Eion  Mnlmstein,  where 
Mr.  Lindstrom  was  then  working;  that,  upon 
solicitation  for  Insurance.  Mr.  Lindstrom 
went  to  Mr.  Malmsteln's  house  to  be  examin- 
ed by  the  physician;  that  Mrs.  Malmstein 
was  sitting  In  an  adjoining  room,  between 
which  and  the  room  then  occupied  by  her  vis- 
itors a  door  stood  ajar;  that  she  could  not 
help  overbearing  the  conversation;  that  Mr. 
Lindstrom  told  the  doctor  be  would  not  take 
any  insurance  unless  he  successfully  passed 
the  examination,  saying  he  bad  not  been  well, 
but  was  then  feeling  better,  detailing  all  bis 
suppodcd  ailments,  and  seemingly  magnify- 
ing his  Infirmities.  In  speaking  of  Dr.  Flynn 
this  witness  stated  upon  oath : 

"He  asked  a  few  questions,  not  so  very  many. 
He  asked  bim  (Mr.  Liodstrooi)  if  bis  parents 
were  living,  how  old  they  were,  and  a  few  other 
questions:  •  •  «  but  I  cannot  exactly  say 
the  ones  that  were  asked.  Then  he  went  on  and 
said  that  is  all  the  questions  you  need  answer 
now :  I  will  fill  out  the  rest,  and  fix  it  all  right." 

Mrs.  Malmstein  further  testified : 

"Dr.  Flynn  examined  him,  and  told  him  be 
had  only  a  little  bladder  troohle,  and  he  said 
he  would  give  him  a  bottle  of  medidae  that 
would  cure  him  in  a  little  while,  and  he  re- 
peated this  two  or  three  different  times,  and  he 
said  he  was  sure  that  Id  three  weeks'  time  he 
would  be  all  right." 

This  testimooy  Is  partially  corroborated  by 
that  of  Mr.  Malmstein,  who  In  answer  to  the 

question, 

"Did  Dr.  Flynn  make  any  statements  after 
he  came  oat  (of  the  house)  with  Oscar  Lind- 
strom about  the  medical  examination?" 

replied: 

"Dr.  Flynn  and  Mr.  Lindstnun  talked  some 
about  bis  condition.  Dr.  Flynn  said  be  could  be 
accepted  all  right  He  said  the  little  trouble 
you  have  is  not  very  much— a  little  bladder 
trouble.  We  can  get  medicine  that  will  cure 
you  in  a  little  while;  about  three  weeka  he 
would  be  well." 

This  testimony  was  emphatically  denied  by 
Dr.  Flynn,  who  stated  upon  oath  that  in  bis 
report  of  the  medical  examination  he  correct- 
ly noted  Mr.  Undstrom's  answers  as  he  gave 
theni.  From  the  sworn  statements  of  Mr. 
and  Mrs.  Malmstein  the  jury  might  reason- 
ably have  Inferred  that  Oscar  F.  I^dstrom 
correctly  answered  every  question  propound- 
ed to  him  by  Dr.  Flynn,  to  whom  he  care- 
fully detailed  all  his  supposed  physical  ail- 
ments, and  that,  without  his  knowledge,  the 
medical  examiner  changed  his  answers  and 
supplied  others  where  necessary,  so  as  to 
make  It  appear  that  Undstrom's  application 
was  a  safe  risk. 

[4]  The  aboaux  from  a  written  statement 


[  of  facts  constituting  a  party's  cause  of  action 
or  defense  of  a  material  averment  will  not  be 
supplied  by  a  verdict,  but  such  finding  will 
cure  a  defective  statement  in  a  pleading. 
Houghton  &  Palmer  v.  Beck,  9  Or.  325:  David 
V.  Waters,  11  Or.  448,  5  Pac.  748;  Welner  v. 
Lee  Shing,  12  Or.  276,  7  Pac.  Ill;  Bingham 
V.  Kern,  18  Or.  199.  23  Pac.  182;  Kimball  v. 
Redfleld,  33  Or.  292,  54  Pac.  216;  Hargett  v. 
Beardsley,  33  Or.  301.  64  Pac.  203;  Foste  v. 
Standard  Ins.  Co.,  34  Or.  125,  54  Pac.  811; 
Hannan  v.  Greenfield,  36  Or.  97.  58  Pac,  8S8: 
Savage  v.  Savage.  36  Or.  268,  69  Pac.  461; 
Chan  Sing  v.  Portland,  37  Or.  68,  60  Pac.  718; 
Investment  Ass'n  v.  Stanley,  38  Or.  319,  63 
Pac.  489,  58  L.  R.  A.  816,  84  Am.  St.  Rep.  793 ; 
Creecy  v.  Joy,  40  Or.  28,  66  Pac.  295 ;  Patter- 
son v.  Patterson,  40  Or,  560,  67  Pac.  664; 
Philomath  v.  Ingle,  41  Or.  289,  68  Pac.  803; 
Nye  V.  BUI  Nye  Milling  Co.,  42  Or.  660,  71 
Pac.  1043;  Ferguson  v.  Relger,  43  Or.  605, 
73  Pac.  1010;  Madden  v.  Welch,  48  Or.  198. 
S6  Pac.  2 ;  Johnson  v.  Sheridan  Lumber  Co., 
51  Or.  35.  93  Pac.  470;  Hillman  v.  Young, 
64  Or.  73.  127  Pac.  793.  129  Pac.  124. 

In  Booth  v.  Moody,  30  Or.  222,  225,  46  Pac. 
SS4,  885,  Mr.  Justice  Bean  In  discussing  this 
subject  observes: 

"The  extent  and  principle  of  the  mle  of  aid- 
er by  verdict  Is  that  whenever  the  complaint  con- 
tains terms  snfiiciently  general  to  comprehend  a 
matter  so  essential  and  necessary  to  be  proved 
that,  had  it  not  been  given*  in  evidence,  the  jury 
could  not  have  found  the  verdict,  the  want  of  a 
statement  of  such  matter  in  express  terms  will 
be  cured  by  the  verdict,  because  evidence  of  the 
fact  would  be  the  same  whether  the  allegation  of 
the  complaint  is  complete  or  imperfect  But  if 
a  mntenal  allegation  going  to  the  gist  of  the 
action  is  wholly  omitted,  it  cannot  be  presumed 
that  any  evidence  In  reference  to  it  was  offered 
or  allowed  on  the  trial,  and  hence  the  pleading 
is  not  aided  by  the  verdict" 

[B]  The  bill  of  exceptions  herein  contains 
as  a  part  thereof  the  entire  testimony,  and  for 
that  reason  it  Is  unnecessary  to  invoke  from 
the  verdict  a  presumption  that  evidence  was 
received  tending  to  show  that,  without  bis 
knowledge,  incorrect  answers  were  noted  hj 
the  medical  examiner  upon  Mr.  lindstran's 
aM>Ucatlon  for  insurance^  If  the  defect  In 
the  reply  wherein  the  phrase  "without  collu- 
sion" was  improperly  used  for  the  expression 
"without  knowledge"  had  been  particularly 
called  to  the  attention  of  the  trial  court,  an 
amendment  of  the  pleading  would  probably 
have  been  allowed;  but  as  the  averment  re- 
ferred to  was  not  wholly  omitted,  and  testi- 
mony in  relation  thereto  was  rec^ved.  the 
verdict  cured  such  Imperfection. 

[1,7]  Another  part  of  the  written  notice, 
served  with  the  demurrer,  is  to  the  effect  that 
the  allegations  of  fraud  in  the  reply  in  re- 
spect to  the  representations  imputed  to  the 
defendant's  agent,  whereby  the  plaintiff's  ex- 
ecution of  the  release  is  asserted  to  have 
been  Induced,  are  not  set  forth  with  suffldeDt 
certainty.  The  part  of  the  final  pleading 
thus  assailed  reads: 

"l^at  plaintiffl  was  Induced  to  sign  said  re- 
lease by  reason  of  false,  fraudulent,  and  nnlaw- 
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fill  representations  made  hj  defendant  to  her 
witfa  intent  to  defraud  and  deceive  ber;  that  de- 
fendant represented  to  the  plaintiff  that  said 
policy  of  insurance  was  void  and  of  no  effect  be- 
cause of  alleged  and  pretended  false  representa- 
tiona  which  defendant  stated  to  plaintiff  bad 
been  made  to  defendant  hy  said  Oscar  F.  Liad- 
atrom  as  to  bis  condition  of  health,  and  which 
thereby  caused  said  policy  of  insurance  to  he  in- 
Talid  end  not  binding  upon  defendant ;  that 
plaintiff  relied  on  said  false  and  fraudulent  rep- 
resentations, and  was  induced  thereby  to  ei^n 
the  pretended  release  in  said  answer  referred 
to.  and  to  accept  a  oaminal  sum  therefor,  under 
a  nuBapprehension  both  of  law  and  of  fact  as  to 
ber  rigiita  in  the  premises,  induced  by  said  false 
and  fraudulent  representations  so  relied  upon 
by  her." 

It  Is  argued  by  defradant's  counsel  that 
the  part  of  the  reply  last  quoted  falls  to  al- 
lege: <1)  Whether  the  representations  so  Im- 
puted to  the  defendant's  agent  were  made 
with  knowledge  of  their  falsity;  (2)  that  the 
statements  were  uttered  by  him  with  intent  to 
defraud;  and  <3)  that  such  narration  was  re- 
lied upon  by  the  plaintiff.  In  Batley  v.  Fra- 
zler.  62  Or.  142.  148,  124  Pttc.  643.  645,  Mr. 
Justice  Burnett,  discussing  this  subject,  ob- 
serves: 

"It  has  often  been  laid  down  as  a  rule  for 
pleading  fraud  in  this  state  that  the  represen- 
tations must  have  been  false;  that  the  deCead- 
ant  making  them  knew  they  were  false:  that 
they  were  made  with  the  intent  to  defraud;  and 
that  the  party  seeking  to  be  relieved  from  the 
fraud  must  have  relied  upon  snch  representa- 
tions." 

In  addition  to  the  cases  <dted  as  supporting 
the  legal  principle  thus  recognized,  see,  also, 
McFarland  v.  Carlsbad  Sanatorium  Co..  68 
Or.  630,  137  Pac.  20».  Ann.  Cas.  igiSC,  555; 
Cobb  T.  Peters.  68  Or.  14. 136  Pac.  656;  Out- 
canlt  Advertising  Co.  v.  Buell,  71  Or.  62,  141 
Paa  1020;  Corby  v.  Hull.  72  Or.  429, 143  Pac. 
639;  Ingram  v.  Carlton  Lumber  Co.,  7T  Or. 
633,  162  Pac.  256;  Hyde  v.  Klrkpatrlck,  78 
Or.  466,  163  Pac.  41,  488. 

In  Scfaoellhamer  v.  Bometscb,  26  Or.  394, 
38  Pac.  344,  it  was  ruled  that  ao  intent  to 
deceive  was  not  such  an  essential  Ingredient 
ot  a  charge  of  fraud  as  to  render  the  com- 
plaint omitting  that  allegation  vulnerable  to 
attack  after  a  general  demurrer  to  the  Ini- 
tiatory pleading  had  t>een  overruled.  Id  Mc- 
Farland V.  Carlsbad  Sanatorium  Co.,  supra, 
It  was  held  that  a  pleading  charging  fraud 
should  allege  that  the  representations  were 
false,  and  edther  known  by  the  person  making 
them  to  be  fals^  ch:  were  made  by  him  reck- 
lessly as  of  his  own  knowledge  without  know- 
ing whether  or  not  they  were  true. 

In  Cidorado  Springs  Ca  t.  Wight,  44  Oolo. 
179.  96  Pac  820, 16  Ann.  Cas.  644,'  047.  It  was 
decided  that  a  charge  of  fraud  In  a  plead- 
ing which  did  not  either  expressly  or  Implied- 
ly allege  that  the  defendant  knew  ttie  repre- 
Beotatlons  to  he  fttlse  or  that  he  Inteaded 
tfaem  to  be  acted  upon  was  demurrable  for 
failure  to  state  a  cause  of  action.  In  the 
notes  of  that  case  It  is  said: 

**Any  auction  whlieh  necessarily  impllei 
knowledge  is  sufficient  If  the  term  'fraudulent- 


ly* is  used  in  the  declaration,  complaint,  or 
petition,  an  allegation  that  the  defendant  biew 
the  falsity  of  the  representations  may  be  dis- 
pensed with.  *  *  *  As  a  matter  of  plead- 
ing, 'franclulenter  without  sciens,  or  sdena  with- 
out fraudulenter*  Is  suffleienL" 

An  examination  of  that  part  of  the  r^ly 
last  hereinbefore  quoted  will  disclose  that 
while  the  adjective  "fraudulent"  is  used  to 
qualify  the  name  "representatlms"  as  there 
first  empl<^ed,  the  adverb  "fraudulently"  is 
not  used  to  limit  or  modify  the  verb  "r^ 
restated,"  nor  Is  It  charged  either  that  the 
defendant  knew  the  representations  to  be 
false,  or  that  they  were  made  recklessly  with- 
out knowing  whether  or  not  they  were  true, 
nor  is  it  averred  that  the  representattMis 
were  made  with  intent  to  deceive.  These 
omissions  show  that  the  part  of  i3xe  pleading 
referred  to  does  not  state  fftcts  sufficient  to 
constitute  a  reply;  and  hence  an  error  was 
committed  In  overruling  the  demurrer  Inter- 
posed on  that  ground.  Other  errors  are  as- 
signed, but,  believing  they  will  not  be  repeat- 
ed, the  Judgment  la  reversed  and  a  new  trial 
ordoed. 

HcBRIDE,  a  J.,  and  BOAN  and  Mc- 
CAMAMT,  JJ.,  concur. 


(86  Or.  113} 

ROGUE  BIVER  FBUIT  &  PRODUCE}  ASS*N 
V.  GILLEN-CHAMBERS  CO.* 

(Supreme  Court  of  Oregon.   June  10,  1917.) 

1.  Contracts  «=»284{4)— Conbtbucfiow— Ab- 
bitbatior. 

A  construction  contract  reserrlnff  to  the 
owner's  engineer  the  right  to  Inspect  the  build- 
ing does  not  make  him  the  arbiter  of  compliance 
with  specifications  so  as  to  render  his  accept- 
ance or  failure  to  object  binding  upon  the  owner. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1326.1 

2.  CONTEACTS  "S^sSOSCl)— BbEACH— WaIVEB. 

To  constitute  acceptance  of  a  building  or 
approval  of  the  work  and  material  a  waiver  or 
estoppel,  it  must  appear  that  the  owner  knew 
of  tat  defects  which  he  afterwards  complained 
of,  since  waiver  cannot  be  imputed  in  the  ab- 
sence of  knowledge. 

lEkl.  Note.~-For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1388-1400,  1467-1475.] 

3.  Contracts  ^353(8)— Breach— Waivbb— 
Instbuctions. 

In  building  owner's  action  against  the  con- 
tractor for  damages  for  defective  work,  a  re- 
quested instruction  that  approval  of  the  build- 
ing bound  the  plaintiff  after  his  examination 
was  properly  refused  as  omitting  plaintiff's 
knowledge  of  the  defects,  since  mere  examina- 
tion does  not  always  impute  knowledge  especial- 
ly of  latent  defects. 

[Ed.  Note.— For  other  caaeB,  see  Contracts, 
Cent  Dig.  H  1837-1840.] 

4.  Appeal  and  Ebrob  ^s>216(1)— Sooph  of 
Review— Requests  fob  Instrucxions. 

In  the  absence  of  request  for  a  proper  In- 
struction upon  a  proposition  at  Issue,  it  will  not 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ontt 
Dtg.  i  63a] 


^tsVer  etliar  cases  lee  uma  topio  sad  KBY -NUMBER  Id  all  K«T-Nninbmd  DlgesU  and  InAtssc 

■For  oplnlm  on  rebmrins,  see  166  Pac.  1183. 


Digitized  by  Google 


680 


165  PACIFIC  BEPOBTBB 


(Oft 


S.  CONTBACTB  ®=9306(l)--BBEAOn— ESTOPPBS.. 

Mere  inspection  of  worii  by  the  buildme 
owner  or  its  agenta  does  not  so  conctueively  es- 
top it  as  to  prevent  its  recovering  damases  for 
hidden  defects  of  constrnctioD  or  amount  to  b 
waiver  of  foulta  discovered  after  the  comiHetion 
of  the  work. 

[Ed,  Note.— For  other  cfflftca,  see  Contracts, 
Cent.  Dis.  $}  130S-1400,  1407-1475.] 

DepaittnMit  1.  Appeal  from  Circuit  Goort. 
Jackson  County;  F.  H.  Calkins,  Judge. 

Action  by  the  Rogue  Rlrer  EVult  &  Produce 
AssodatloQ  against  the  GlUcn-Chainbers  Com- 
pany, Judgment  for  plaintiff,  and  defendant 
ai^eals.  AlBrnied. 

See,  also.  161  Paa  728. 

Tbls  is  tai  action  to  recover  damages  toe 
the  faulty  installation  by  the  defendant  of 
Insulating  material  in  the  plalntUTs  cold 
storage  warehouse  at  Medford,  Or.  It  is  ad- 
mitted that  the  defendant  signed  spedtlca- 
tions  for  the  work,  Including  certain  require- 
ments for  furnishing  and  putting  In  place  on 
the  walls  and  ceilings  cork  board  In  two 
thicknesses,  and  cfmtainlng  also  the  follow- 
ing: 

"Guaranty : 

"Contractor  will  guarantee  that  the  transmls- 
rion  of  British  Therma!  Tnita  per  square  foot 
per  degree  Fahrenheit  difference  in  temperature 
for  twenty-Four  hours,  in  the  insulatiun  herein 
specified  shall  not  exceed  four  British  Tbermnt 
units,  and  that  same  will  not  exceed  that  of  any 
other  insulation  iDcludiog  Union  Fiber  Com- 
pany's Lithboard. 

"All  matei-ial  and  workmaiiship  in  connection 
with  the  installation  of  the  insulation  as  above 
specified  shall  be  guaranteed  first  class  in  every 
respect,  and  be  subject  to  the  inspection  of  the 
Rogue  River  Fruit  &  Produpe  Association's 
representative  and  the  supervising  engineer,  at 
any  and  all  times  during  the  conitructlon' or 
installatlou  of  the  woric." 

It  is  stated  by  the  plaintlfT  that  the  defend- 
ant entered  upon  tlte  work  described  and  aft- 
em'ards  represented  to  the  plaintiff  that  It 
had  fnlly  completed  the  same  on  its  part  in 
accordance  with  the  contract.  It  Is  conceded 
by  the  defendant  that  It  represented  to  the 
plaintiff  tbat  it  bad  performed  the  contract  as 
ffiodlfled  by  the  latter.  The  complaint  avers: 

"That  it  was  impossible  from  an  inspectioa 
of  said  woiU  80  completed  to  d<»tect  thnt  the 
same  bad  not  been  properly  done  in  accordance 
with  said  contract  and  specifications,  and  that 
thereupon  plaintiff,  not  knowioK  the  contrury 
therooi.  and  without  any  neplect  on  its  part,  as- 
sumed that  said  contract  hnd  been  fully  and 
properly  performed  by  said  defendant  •  •  • 
and  paid  to  said  defendant  saiil  sum  of  $7,200 
in  full  performance  of  said  contract  on  its  pan 
and  entered  into  the  possession  and  use  of  said 
warehouse  as  bo  insulated  by  defendant** 

The  f^edflcatitms  required  that  on  the 
walls  the  insulation  of  cork  board  should  be 
double  in  thidcness,  "set  in  cement  plaster 
or  hot  asphaltum  or  pitch,  breaking  joints 
with  second  layer,  and  after  cork  has  been 
set  in  place  plaster  same  with  two  coats  of 
best  cement  plaster  floated  to  a  smooth  sur- 
foce."  The  orillng  was  to  be  Insulated  by 
placing  two  layers  of  cork  board  on  the  cell- 
ing, nailing  the  first  to  the  joists  dipping  the 


edges  in  hot  asphaltum,  or  ^plng  the  same 
with  cemoit  plaster  as  applied,  l^e  secraid 
layer  was  to  be  dipped  in  hot  asphaltum  w 
set  in  cemeat  plaster  osing  wooden  afcewera 
driven  in  at  an  angle  sufficient'to  hold  the 
board  In  place  mitil  the  plaster  or  pitcb  liad 
set  ' 

The  complaint  charges  that  ttie  d^endant 
failed  to  secure  the  first  layer  to  the  wall  In 
any  manner;  that  it  also  did  not  fasten  the 
secmd  layer  m  the  waUs  and  ceiling  In  any 
way,  or  break  the  joints,  and  in  several  other 
respects  did  not  perform  its  agreement,  with 
the  result  that  the  insulatltm  was  fault?  and 
defective  and  that  in  many  cases  tbe  coric 
material  Cell  away  ^m  the  ceilings  and  side 
walls  and  cradted  so  as  to  make  It  poor  and 
insuffldent  for  the  purpose  designed  by  the 
contract;  and,  lastly,  that  tbe  transmission 
of  heat  throuj^  the  in«ilatif»  in  British 
Thermal  Units  per  square  foot  per  decree  of 
temperature  tm  24  hours  greatly  exceeded 
the  ratio  prescribed  by  the  contract  The 
plaintiff  alleges  damages  omountti^  to  $2r 
000  on  account  of  tbe  alleged  diortoomlngs  oC 
the  defendant. 

Tbe  answN-  admits  the  pvment  to  the  de- 
fendant of  the  ccmtract  price  of  $7^00,  except 
that  the  plaintiff  retained  $1,700  thereof  ontll 
three  months  subsequent  to  the  completion  ol 
tbe  project,  when,  as  defendant  alleges,  the 
balance  was  paid  after  a  full  and  areful  ex- 
amination of  the  Job  by  plaintiff's  engineer, 
final  acceptance  of  its  work  by  tbe  plalntlfl'« 
and  determination  by  Inspection  and  test  that 
the  transmis^on  of  heat  would  not  exceed 
the  limit  specified  In  the  stipulaticm.  The 
Imputations  defective  and  unworkmanlike 
manner  of  performing  the  ccmtract  are  d^ 
nied  by  the  answer.  It  la  charged  by  that 
pleading,  also,  that  the  construction  of  the 
building  and  the  putting  In  of  tbe  insulatlmt 
was  st  all  times  under  the  direction  and  con- 
trol of  the  plaintiff's  engineer;  tbat  the  work 
was  done  in  accordance  with  the  agreement, 
"except  where  variances  w^e  necessitated 
by  change  of  plans  of  the  plaintiff  and  Its 
engineer  with  reference  to  the  constructlim 
of  the  building."  It  is  further  stated  by  the 
defendant: 

'That  the  method  of  setting  cork  board  to  the 
walls  which  was  deemed  by  the  defendant  most 
advisable  was  not  permitted  by  the  plaintiff, 
and  defendant  was  required  bv  the  plaintiff  to 
Bct  the  cork  board  to  the  walls  with  hot  pitdh 
and  nails  instead  of  cement  plaster." 

And  genwaUy  tbe  anawer  alleges  that  the 
work  was  done  according  to  contract  at  all 
times  under  the  supervision  of  the  plaintiff 
and  its  engineers  and  «npl(^r&L  The  d^end- 
ant  also  avers  a  countendaim  against  the 
plaintiff  fbr  material  sold  and  delivered  to  It 
which  is  admitted  by  the  reply.  Otherwise 
that  pleading  traverses  the  aUegotlMis  of 
the  answer.  The  jury  returned  a  verdict  tw 
the  platntlfl.  and,  from  the  ensuing  Judgmoat, 
tbe  defendant  appeals. 
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O.  O.  Bogffs,  of  Medford  (Beacli,  Simon 
ft  Kelson,  of  Portland,  on  tbe  brtef),  for  ap- 
pellant Porter  J.  Mefl,  of  Medford  (Nefl 
ft  Mealey,  of  Medford,  on  the  brief),  for  re- 
qKmdent 

BURNETT.  X  (after  stating  the  facts  as 
abore.  [1]  Tbe  first  point  urged  In  the  brief 
of  the  defendant  is  that: 

"Where  construction  work  is  made  subject  to 
the  inspectioD  of  an  arcliitect,  or  engineer,  rep- 
resentins  the  owner,  and  the  architect  approves 
the  work  and  material,  issues  his  certificate 
thereon,  and  the  same  is  accepted  by  the  owner, 
the  acceptance  is  binding,  in  the  absence  of 
fraud  pleaded  and  proved.'' 

The  precedents  cited  to  support  this  con- 
tention are  where  the  architect  Is  made  the 
arbiter  between  the  parties  as  to  tbe  Btness 
of  material  and  manner  of  doing  tbe  requir- 
ed worlc,  and  his  decision  Is  made  final  on 
those  subjects.  The  result  of  such  a  stlp- 
nlatlon  Is  to  create  a  tribunal  for  tbe  oc- 
casion whose  determinations  are  agreed  to  be 
conelnsive.  In  this  instance,  according  to 
the  gnoted  spedficattons,  no  such  authority 
Is  vested  in  the  architect  or  other  person 
who  has  charge  of  tbe  work  on  behalf  of 
the  plaintiff.  It  is  said  that  the  work  shall 
be  subject  to  the  inspection  of  tbe  plaintiff's 
representative,  which  means  only  that  he 
shall  have  an  opportunity  to  see  tbe  work 
while  it  is  being  performed.  It  is  nothing 
more  than  what  would  be  understood  In  tbe 
absence  of  any  express  statement  on  tbe  sub- 
ject. It  is  a  general  rule  that  a  party  hiring 
work  done  or  materials  furnished  has  a  right 
to  inspect  the  same  before  paying  the  pur- 
chase price  to  see  If  they  comply  with  the 
contract.  That  is  all  that  can  be  derived 
from  the  stipulation  concerning  Inspection  in 
the  present  Instance. 

What,  then.  Is  the  effect  of  tbe  accept- 
ance of  tbe  work?  It  must  be  remembered 
that  the  plaintiff  was  the  owner  of  the  build- 
ing. It  was  attached  to  the  realty.  The  ma- 
terials furnished  by  the  defendant  were  In- 
corporated as  part  of  the  structure.  We  note, 
also,  tbe  allegation  of  the  complaint  to  the 
effect  that  it  was  Impossible  from  an  Inspec- 
tion of  the  completed  work  to  detect  that 
It  bad  not  been  installed  properly.  Speaking 
on  this  topic  In  Steltz  v.  Armory  Co.,  15 
Idaho,  551,  09  Pac.  98,  20  L.  R.  A.  (N.  S.)  S72, 
Mr.  Chief  Justice  Allshie  says: 

"On  the  other  band,  the  mere  fact  of  entering 
into  po8s«8ion  with  knowledge  of  this  defect 
■im  not  sufficient  to  defeat  the  owner's  right  of  ac- 
tion for  breach  of  the  contract  as  to  tbe  quality 
of  material  used,  of  the  class  and  character  of 
workmanship  pot  on'  tbe  building,  unless  an 
express  waiver  is  shown  or  such  otner  facts  as 
would  amount  to  a  waiver.  Tbe  owner  always 
has  the  general  possession  of  the  property,  and 
the  contractor's  possession  is  only  a  special  and 
limited  possession  for  the  purpose  of  doing  the 
work  for  which  be  has  contracted.  It  often  be- 
(  comes  necessary  and  essential  for  the  owner  to 
^  take  possession  of  a  building  or  structure,  al- 
■  though  not  completed  or  Imperfectly  and  defec- 
tively constructed,  in  order  to  protect  himself 
from  still  further  and  greater  damages.  The 
fact  of  Boeh  posBe88i<Hi  uonld  not  be  a  bar  to 


his  right  of  recovery  for  broach  of  the  contract- 
(Citing  authorities.)  Kno\vlod;;e  in  a  general 
way  of  a  latent  defect,  of  which  the  owner  had 
no  means  of  kDowin;;  its  extent  and  latent  dan- 
gers, will  not  amount  to  a  waiver  of  the  right  of 
action  for  a  breach  of  tbe  contract,  in  the  ab- 
sence of  other  facts  tendin;;  to  disclose  an  intent 
to  waive  the  right  of  action." 

[21  In  order  that  the  acceptance  of  the 
building  or  the  approval  of  tbe  work  and 
material  shall  amount  to  a  waiver  or  an  es- 
toppel, It  must  appear  that  the  one  to  be 
estopped  or  affected  by  the  waiver  knew  of 
the  defects  of  which  he  afterwards  complain- 
ed, because  no  waiver  can  be  imputed  to  one 
who  does  not  know  what  he  Is  said  to  have 
waived.  Of  course,  his  knowledge  may  be 
proved  by  direct  testimony  or  by  circumstan- 
tial evidence;  but,  in  the  absence  of  a  stip- 
ulation making  the  decision  of  the  architect 
final  with  authority, ,  we  cannot  say  as  a 
matter  of  law  that  the  acceptance  of  the 
work  is  conclusively  binding  upon  the  owner 
beyond  all  right  to  recover  for  defects  sub- 
sequently discovered.  We  can  reodily  un- 
derstand how  the  cork  board  might  be  at- 
tached to  the  walls  by  means  of  a  slight  ap- 
plication of  pitch  or  nsphaltum  so  as  to  re- 
main temporarily  in  place  and  present  an 
outward  appearance  of  a  substantial  Job 
and  afterwards  become  detached  from  tbe 
celling  and  walla  and  be  practically  worth- 
less. To  bar  the  plaintiff  from  recovering 
damages  under  such  circumstances  would  not 
accord  with  fair  dealing,  there  being  no  show- 
ing that  it  knew  the  manner  In  which  It  was 
being  Installed  and  directly  approved  the 
same.  Whether  tbe  plaintiff  knew  and  with 
that  knowledge  adopted  tbe  manner  of  do- 
ing the  work  was  a  question  of  fact  for  the 
jury  which  has  been  decided  against  the  de- 
fendant. The  principal  error  assigned  by  the 
defendant  is  predicated  upon  the  refusal  of 
the  following  instruction: 

"The  court  Instructs  the  jury  as  a  matter  of 
law  that  where  part  of  a  building  being  con- 
Btnicted  under  contract  baa  passed  under  the 
inspection  of  the  owner  and  the  architect  or 
his  superintendent,  and  was  approved  by  U>em 
in  good  faith,  expressly  or  bv  imirflcation,  by 
failure  to  promptly  object  toereto,  that  part 
which  bas  b<>en  so  approved  is  not  open  to  ob- 
jection by  them  afterwards,  this  applies  to  the 
entire  building  if  it  has  been  so  approved  or  to 
the  work  of  a  subcontractor  so  approved.  The 
owners  and  tbe  arcliitecfs  or  bis  superintendent's 
objection  should  have  been  promptly  exercised." 

[3]  This  chat^e  Is  not  by  the  mark,  In  that 
it  omits  the  element  of  knowledge  on  the  part 
of  the  plaintiff  of  the  partlcuhir  defect  in 
the  Installation  of  the  materials.  It  is  true 
it  mentions  the  Inspection  of  the  owner  and 
his  representatives;  but  mere  examination 
does  not  always  impute  knowledge,  espedally 
of  latent  defects. 

The  <mly  remaining  contrition  presented 
In  the  brief  for  the  defendant  Is  this: 

"A  gnaranty  provision  incorporated  In  a  build- 
ing contract,  the  terms  of  which  contract  require 
the  compliance  by  a  builder  with  detailed  speci- 
fications provided  by  the  owner,  may  be  availed 
of  only  in  tbe  event  of  defoult  on  the  part  of 
the  builder  in  observing  the  rNiairement  of  tba 
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specifications.  Such  a  guaranty  will  not  be 
construed  as  a  warranty  that  the  speciticatioDs 
to  which  the  builder  is  required  to  conform  and 
from  which  he-cannot  deviate  will  produce  any 
certain  result." 

[4,  5]  Conceding  this  to  be  a  correct  state- 
ment of  the  law,  yet  there  was  no  request 
tbaa  to  Inetruct  the  jury  bo  far  as  the  bill 
of  exceptions  discloses.  We  remember,  also, 
that  the  action  Is  predicated  uiwn  the  allega- 
tion of  careless  and  unworkmanlike  perform- 
ance of  the  contract  on  the  part  of  the  de< 
fendant,  and  the  charge  of  the  complaint  is 
that  the  resulting  damage  flowed  from  tlie 
sbortcomiiigs  of  the  defendant  and  unneces- 
Barlly  from  a  breach  of  Its  guaranty.  It 
may  be  conceded  that,  where  there  Is  no 
express  guaranty  of  results,  a  contractor  will 
escape  being  mulcted  In  damages  If  he  fatth- 
fally  complies  with  the  specifications  of  his 
contract  as  to  the  worlcmanshlp  and  mate- 
rials. It  is  also  egaally  true  that  It  Is  com- 
petent for  a  contractor  to  adopt  plans  and 
q)edflcatlims  submitted  In  an  offer  to  him 
and  tbereupon  to  guarantee  that  the  desired 
reanlt  will  follow  tbe  Installation  of  work 
tJins  outlined.  For  want,  however,  of  apt 
requests  to  Instruct  the  Jury  on  this  subject, 
and  considering  that  tbe  Issue  was  Joined  on 
alleged  failures  of  tbe  defendant  to  perform 
its  contract  in  manner  and  form  as  stlpniated, 
tbe  question  about  the  effect  of  the  guaranty 
Id  this  instance  properly  may  be  dismissed 
without  further  consideration.  In  brief,  the 
mere  inspection  of  work  by  the  plaintiff  or 
Its  agents  does  not  so  conclusively  estop  It 
as  to  prevent  It  from  recovering  damages 
for  hidden  defects  of  construction  or  amount 
to  a  waiver  of  faults  discovered  after  the 
completicm  of  the  wotIe  as  the  complaint 
charges. 

As  against  tbe  contentions  urged  in  the 
defendant's  brief,  we  conclude  that  the  case 
was  fairly  submitted  to  the  Jury,  and  that 
the  verdict  and  ensuing  Judgment  are  con- 
clusive upon  us.  The  decision  of  the  circuit 
court  is  affirmed. 

McBRIDB,  a  J.,  and  BEAN  and  HARRIS. 
JJ.,  concur. 

(U  Or.  SSZ) 

LA  GRANDE  NAT.'BANE  v.  OLIVER. 

(^preme  Court  of  Oregon.  June  19,  1917.) 

1.  Chattel  Mobtgaoes  ®=>  138(3)  —  Paioai- 
T1E8— Landlobd's  Likn—Kei'levin. 
Where  a  laadiord  had  a  lien  on  crops  un- 
der the  terms  of  the  lease  to  secure  promissory 
notes  taken  for  rent,  and  gave  such  notes  to  a 
bank  for  collection,  and  the  bank  subsequently 
with  notice  of  landlord's  claim  took  a  chattel 
mortgage  upon  the  crops,  the  landlord  could 
have  recovered  the  crops  ia  replevin,  alleging 
himself  to  be  the  owner  and  proving  the  aver- 
ment by  showing  that  he  had  a  lien  upon  the 

Eroperty  as  agamst  tbe  chattel  mortgagee  who 
ad  actual  notice  of  his  claim,  although  the  lien 
nLay  not  have  been  recorded. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  gg  228,  230.] 


2.  Lanolobd  ANn  Tenant  ^3246(0)  —  Likn 

FOR  KENT^PROCE&Oa  OF  FBorERTY. 

By  virtue  of  bis  qualified  proi>erty  in  the 
crop,  the  landlord  was  authorized  to  fullow  it 
as  far  as  he  could  trace  it,  and  to  sue  at  law 
for  substituted  property,  and  it  having  t>eeE. 
converted  into  money,  his  right  of  property  at- 
tached to  the  money  at  his  option  to  the  ex- 
tent of  bis  lien  on  the  crop  from  which  tbe  cadi 
was  derived. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  SI  000,  1000.] 

3.  Set-Off  and  Codntbbclai»  «=334(1)  — 
Subject-Matteb— Claims  Abisino  on  Con- 
tract. 

Under  I*  O.  U  |  74,  providing  that  a  coun- 
terclaim authorized  by  section  73  must  be  one 
exietine  in  favor  of  a  defendant  and  against  a 
idflintiff  between  whom  a  several  Judgment 
might  be  had  in  an  action  arising  on  contract 
or  any  other  cause  of  action  arising  also  on  ctHi- 
tract,  and  existing  at  the  commencement  of 
the  action,  where  a  landlord  took  promissory 
notes  from  his  tenant  secured  by  the  terms  of 
the  lease  by  a  first  lien  on  the  crops  and  placed 
auch  notes  with  a  bank  for  collection,  and  the 
bank  with  notice  of  such  lien  subsequently  took 
a  chattel  mortgage  on  the  crops,  and  when  the 
crops  were  sold  took  the  money  and  applied  it 
to  the  payment  of  its  mortgage  instead  of  cred- 
iting it  on  the  notes,  in  a  suit  by  the  bank 
against  the  landlord  upon  a  note,  the  landlord 
was  entitled  to  assert  bis  claim  to  the  proceeds 
by  way  of  counterclaim  upon  an  impUcd  con- 
tract as  for  money  bad  and  received  by  the  third 
person  to  the  landlord's  use. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |  50.] 

4.  Action  ®=928~Waiveb  of  Tort. 

Tlie  chattel  mortgagee  having  been  fally 
awaie  of  the  landlord's  property  in  tbe  money* 
and  having  gaine<l  possession  of  tbe  money 
which  belonged  to  the  landlord,  although  an  ac- 
tion in  tort  for  damages  would  lie  upon  such 
transaction,  tbe  landlord  had  an  election  to  pro- 
ceed upon  an  implied  contract  as  for  money  nad 
and  received  to  his  use. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent, 
Dig.  H  196-215.] 

Department  L  Appeal  from  Circuit  Court, 
Multnomah  County;  Robert  O.  Morrow, 
Judge. 

Action  by  the  La  Grande  NatlMuU  Bank 
of  La  Grande  against  E.  W.  Oliver.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  for  a  new  trial. 

The  plaintiff  declares  in  the  ordinary  form 
upon  a  promissory  note  given  by  the  defend- 
ant January  30, 1913,  for  $1,700,  with  interest 
at  8  per  cent,  per  annum,  which  It  avers  "Is 
wholly  unpaid,  except  $16.33,  paid  on  March 
27,  1913."  The  amended  answer,  upon  which 
tbe  case  was  tried,  admitted  the  execution  of 
the  note,  but  denied  that  It  was  wholly  un- 
paid except  $16.33,  and  for  new  matter  stat- 
ed In  substance  that  tbe  defendant,  being  tbe  t 
owner  of,  among  others,  two  notes  given  by  ^ 
bis  tenant  for  rent  of  the  defendant's  farm 
for  the  years  1910  and  1011,  upon  tbe  first  of 
which  was  due  $616.64,  with  interest  from 
October  1,  1910,  and  upon  the  other  $3,420, 
with  Interest  since  October  1,  1911,  deposited 
them  with  the  plaintiff  for  collection  to  his 
account ;  that  by  the  'terms  of  tbe  lease  the ' 
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notes  were  secured  by  a  first  lieo  on  all  grain 
that  was  grown  on  the  demised  premises; 
that  at  the  time  he  deUvered  the  notes  to  the 
plaintiff  he  also  placed  the  lease  in  its  custo- 
dy and  likewise  Informed  it  that  according  to 
the  provisions  of  that  document  the  notes 
were  secured  by  a  first  Uen  on  the  grain; 
that  afterwards  with  knowledge  of  all  this 
the  plaintiff  took  a  chattel  mortgage  from  the 
tenant  on  the  self  same  crop  to  secure  Its  own 
claim  against  bim ;  and  lastly,  that  .when 
the  grain  was  sold  the  plaintiff  took  the 
proceeds  and  instead  of  applying  them  to  the 
payment  of  the  defendant's  notes  left  with  It 
tor  collection,  liquidated  its  own  demand 
against  the  defendant,  absorbing  all  the  pro- 
ceeds except  $16.33,  which  it  only  then  credit- 
ed on  defendant's  note  upon  which  this  action 
is  based.  The  answer  further  alleges  that  at 
the  time  the  proceeds  of  the  crop  were  col- 
lected there  was  due  upon  the  defendant's 
notes  deposited  by  him  with  the  plaintUf 
$4,100.59,  and  that  after  deducting  the  full 
amount  of  the  note  sued  upon,  there  is  due 
from  the  plaintiff  to  the  defendant  a  balance 
named  in  the  answer  for  which  the  latter  de- 
mands Judgment  The  reply  denied  the  new 
matter  in  the  answer.  The  circuit  court  re- 
fused to  allow  any  proof  of  the  defendant's 
averments,  and  directed  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  note  de- 
scribed in  the  complaint,  together  .with  an 
attorney's  fee.  From  the  ensuing  Judgment, 
tlie  defendant  appeala 

James  O.  Wilson,  d  Portland  (Turner 
OUrer,  of  La  Grande,  on  the  brief),  for  appel- 
lant. O.  H.  Finn,  of  La  Grande  (W.  J. 
Makellm,  of  Portland,  on  the  bri^,  for  re- 
spondent 

BURNEIT,  J.  (aft»  stating  the  facts  as 
abore).  According  to  the  bill  of  exceptions 
the  trial  Judge  aeems  to  bare  proceeded  upon 
the  theory  that  the  diversion  by  the  bank  of 
the  proceeds  of  the  sale  of  the  grain  from 
the  payment  of  defendant's  Uen  thereon  to 
tha  liquidation  of  its  own  chattel  mortgage 
upon  the  same  crop  was  solely  a  conversion 
sounding  in  tort  which  could  not  be  made  the 
basis  of  a  .counterclaim  in  an  action  arising 
upon  contract. 

[1 , 2]  If  the  defendant  had  a  lien  upon  the 
crop  he  could  have  recovered  the  grain  In 
replevin  alleging  himself  to  be  the  owner 
thereof  and  proving  the  averment  by  showing 
the  fact  that  be  had  a  Uen  upon  the  property 
at  least  as  against  those  who  had  actual  no- 
tice of  bis  claim,  although  the  same  may  not 
have  been  recorded.  •  Reinatein  v.  Roberts, 
:J4  Or.  87.  55  Pac.  90,  75  Am.  St  Rep.  564.  We 
note  in  passing  that  it  Is  charged  In  the  an- 
swer that  the  plaintiff  knew  the  nature  and 
extent  of  the  defendant's  Uen  upon  the  grain 
afterwards  included  in  the  plaintiff's  chattel 
mortgage.  By  virtue  of  his  qoaUfied  property 
In  the  crop  the  defendant  was  authorized  to 
loiUovr  tt  as  far  as  he  could  trace  U  and  to 


sue  at  law  for  the  substituted  property.  Ter- 
ry V.  Munger,  8  L.  R.  A.  216,  218,  note.  It 
having  been  converted  into  money,  the  de- 
fendant's right  of  property  attached  to  that 
money  at  his  option  to  the  extent  of  his  Uen 
on  the  crop  from  which  the  cash  was  derived. 

[3, 4]  The  plaintiff  was  fully  aware  of  the 
nature  and  extent  of  the  defendant's  property 
In  the  spede,  and  having  gained  possession 
of  the  money  which  In  equity  and  good  con- 
science, according  to  the  allegations  of  the 
answer,  belonged  to  the  defendant,  the  latter 
was  not  compelled  to  sue  In  tort  for  damages 
arising  from  the  wrongdoing  of  the  plaintiff. 
He  was  entitled  to  bring  an  action  as  for 
money  had  and  received  which  sounds  in  con- 
tract  As  stated  in  l  C.  J.  p.  1033,  §  159: 

"The  rule  ia  weU  settled  that,  where  personal 
property  has  been  wrongfully  taken  and  con- 
verted into  money  or  money's  worth,  the  owner 
may  waive  the  tort  and  sue  the  wrongdoer  in 
contract  for  money  bad  and  received,  upon  the 
theorr  that  he  ratifies  the  sale  as  made  for  bis 
benwt  and  sues  to  recover  the  proceeds  as  mon- 
ey had  and  received  to  his  use"— citing  many 
authorities. 

In  sndi  cases  the  law  ImpUes  a  promise,  or, 
In  other  words,  a  contract,  on  the  part  of  the 
reidplent  (tf  the  money  to  pay  It  to  the  one 
to  whom  it  Justly  b^ngs.  Some  precedents 
lllostrating  various  conditions  under  wbidi 
the  action  for  money  bad  and  received  will 
lie  are  coUated  In  Wagener  v.  U.  S.  National 
Bank,  63  Ur.  290,  127  Pac.  778,  42  L.  R.  A. 
(N.  S.)  113S.  True,  Indeed,  it  Is,  that  an  ac- 
tion for  damages  would  lie  upon  such  a  trana- 
actlm;  bnt  the  one  who  la  rightly  the  owner 
of  the  monegr  bas  the  election  to  proceed  upon 
the  implied  contract  as  for  money  had  and 
received,  and  the  authority  to  choose  Is  vest- 
ed In  him.  The  other  partr  cannot  dect  that 
he  himself  shall  be  sued  tor  the  tort  and  not 
upon  the  implied  contract 

The  action  here  being  npoD  a  note  is  one 
arising  on  contract  and  It  is  said  lii  sec^n 
74,  Lb  O.  L..  in  its  amended  form,  that: 

"The' counterclaim  mentioned  in  section  73 
must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  several 
judgment  might  be  bad  in  the  action,  and  aris- 
ing out  of  one  of  the  following  causes  of  action. 
*  *  *  2.  In  an  action  arising  on  contract  any 
other  cause  of  action  arising  also  on  contract, 
and  existing  at  the  commencement  of  the  ac- 
tion." 

Embodied  in  the  answer,  therefore,  we 
have  a  statement  of  facts  out  of  which  the 
law  raises  the  implied  contract  on  the  p'art 
of  the  plaintiff  to  pay  to  the  defendant  the 
money  derived  from  the  crop  which  was  bur- 
dened by  the  defendant's  Uen  to  the  extent  of 
that  Incumbrance.  The  situation  thus  la  one 
to  which  the  statute  above  quoted  appUes, 
and  the  matter  stated  In  the  answer  amounts 
to  a  "cause  of  action  arising  also  on  con- 
tract" within  the  meaning  of  the  Code 

The  matter  is  plain:  If  we  suppose  that 
the  lien  of  the  defendant  had  been  fore- 
closed making  the  plaintiff  a  part7  defend- 
ant to  the  proper  proceeding  for  that  por^ 
poB^  and  that  in  pursuance  thereof  Ihb 
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grain  had  been  sold,  there  can  be  no  ques- 
tion to  whom  tbe  money  In  the  first  in- 
stance would  have  belonged  at  least  cov- 
ering the  defendant's  lleo  upon  the  prop- 
erty. The  only  disposition  which  rightly 
could  have  been  made  In  such  a  case  would 
have  been  first  to  pay  the  defendant  the 
amount  of  his  notes  which  he  left  with  tbe 
plaintiff  for  collection,  and  next  to  apply  the 
surplus,  if  any,  to  the  liquidation  of  the 
plalutifTa  chattel  mortgage.  According  to 
the  averments  of  the  answer  the  plaintiff.  In 
substaDtlally  such  a  juncture,  diverted  the 
.money  from  the  satisfaction  of  the  defend- 
ant's lieu  to  the  payment  of  its  own  inferior 
claim,  thus  carrying  tbe  proceeds  into  Its 
own  possession  with  the  result  that  it  had 
and  received  to  the  use  of  the  defendant  the 
amount  of  bis  notes  In  Its  hands  to  be  col- 
lected, making  Itself  amenalile  to  an  action 
arising  on  tbe  contract  which  the  law  im- 
putes to  It  to  pay  to  the  defendant  what  it 
hud  thus  received.  The  court  was  In  error  In 
refusing  to  allow  the  defendant  to  prove  the 
allegations  of  Its  answer. 
The  judgment  la  revei'sed  for  a  new  trial. 

McBHTDE,  a  J.,  and  HABBIS  and  Mc^ 
CAUA^'T.  JJ^  concur. 


(86  or.  103)   

RINE^  T.  SOTTTHWESTEHN  surett 
INS.  CO. 

(Snpremc  Court  of  Oregon.  Jtme  19, 1917.) 

L,  Insubancx  ^='514— iNDEWTrrr  Iksobakce 
— Kao  Fa  ITU. 
Where  an  indemnity  insurance  policy  pro- 
vided that  no  action  shall  lie  agaioBt  the  com- 
pany for  aay  loss  or  expense  uniler  the  policy 
unless  for  loss  or  expense  actually  paid  in  sat- 
isfuction.  of  a  final  judgment  within  90  days 
from  the  date  of  tlie  jutlgment  and  after  trial  of 
the  issue,  actual  satisfaction  of  a  judgment  by 
the  delivery  and  acceptance  of  a  note  did  not 
amount  to  bad  faith,  although  the  insured  and 
his  attorneys  knew  that  their  satisfaction  of 
tbe  juil];ment  would  enable  them  to  compel  tlie 
insiiruDt-e  company  to  pay  tbe  amount  of  the 
judgment. 

[Kd,  Note.— For  otbtr  eaaea,  aea  Insurance, 

Cent.  Dig.  i  1298.] 

2.  Insubance  «=»fi65(4)  — Indemnitt  Insub- 
ANCB  —  Satisfaction  or  Judgment  —  Evi- 
dence—SumoiEHCr. 

*  In  an  action  on  a  policy  of  indemnity  insur- 
ance to  recover  the  amount  of  a  loss  sustained 
and  paid  in  satisfaction  of  a  judgment  in  favor 
of  an  injured  employ^  in  whicn  it  ap|>cared  that 
the  judgment  was  Batisfied  by  the  delivery  and 
acceptance  of  a  note,  evidence  held  to  eliow  that 
the  judgment  was  in  trutli  satisfied,  and  tliat  the 
note  was  actually  given  ond  accepted  in  payment 
of  the  judgment,  and  that  it  was  clearly  intended 
and  understood  that  tbe  note  extinguished  the 
judgment,  and  tbat  the  parties  acted  iu  good 
faith  witliout  any  agreement  tbat  any  atep  in  tbe 
transaction  should  be  considered  in  any  way 
differ^t  from  its  outward  appearance^ 

fEA.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  |  1722.] 


3.  Evidence  «=377(3)— Pbesuhptiorb— Fah.- 

UBE  TO  PbODUCE  WITNESS. 
In  an  action  on  a  policy  of  indemnity  insur- 
ance to  recover  tbe  amount  of  loss  sustained  and 
paid  in  satisfaction  of  a  judgment  in  favor  of 
an  injured  employ^  by  delivery  itf  a  not^  whore 
it  appeared  that  the  defendaat  knew  of  the 
whereabouts  of  such  employ^,  it  is  not  in  a  posi- 
tion to  claim  tbat  the  failure  of  the  employ^ 
to  appear  ea  a  witness  for  plaintiff  aifuea  bad 
faith. 

[Ed.  Note.— For  other  caaes,  na  IMdenc^ 
Cent.  Dig.  S  91.} 

4.  Payment  «=al7  —  Sttfficienot  —  Patmeht 

BY  KOTE. 

Althouffh  the  delivery  and  acceptance  of  a 
note  does  not  extinguish  the  original  iodebtcd- 
ness  unless  the  parties  agree  to  give  and  ac- 
cept the  note  as  absolute  payment,  the  agreement 
need  not  be  expressed  in  terms,  but  it  is  suffi- 
cient if  it  appears  from  all  tbe  facts  and  cir- 
cumstances tbat  the  parties  intended  and  un- 
derstood that  the  note  should  be  received  in 
absolute  payment  of  tbe  antecedent  debt. 

[Ed.  Note.— For  other  cases,  see  Payment^ 
Cent.  Dig.  H  70-77.1 

5.  Insubance  ^e»«(W(4)  —  iNDEMNrrr  iBstTB- 
ANce  — Sattsfaction  or  Judgment  —  Evi» 
DENCE— Sufficiency. 

In  an  action  on  a  policy  of  indemnity  insur- 
ance to  recover  loss  sustained  and  paid  in  satis- 
faction of  a  judgment  in  favor  of  an  injured  em- 
ploy* by  the  delivery  of  a  note,  in  which  it  ap- 
peared tbat  tbe  judgment  was  satisfied  of  reconl, 
evidence  held  to  riiow  that  tbe  parties  agreed 
that  the  note  should  eztinguisb  the  judgment. 

[Ed.  Note.— For  other  casci*  see  Insurance^ 
Cent  Dig.  S  1722.] 

G.  Insubance  «=9514— Indevntft  IhsUiuacb 

— "Loss  Actually  Sustained." 
Tbe  giving  of  a  note  in<  satisfactioD  of  a 
Judgment  in  an  employe's  action  for  injuries 
amounts  to  a  loss  actually  sustained  by  tiie  em- 
ployer within  the  meaning  of  a  provtnoQ  of  an 
Indemnity  insurance  policy  providing  that  no 
action  shall  be  allowed  against  tbe  insurance 
company  for  any  loss  or  expense  ander  the  poli- 
cy unless  it  shall  be  brought  for  loss  ixr  expenae 
actually  sustained  and.  paid  In  satisfaction  of  a 
final  judgmmt  etc 

[Ed.  Note.— For  other  cases,  see  lnsuranc«k 
Cent  Dig.  8  120&] 

In  Banc  Appeal  from  Circuit  Court, 
Mtiltnomah   County;    Benry  BL  McGinn, 

Judge. 

Action  by  E.  W.  Riner  against  the  South- 
western Surety  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed,  and  rendered  for  plaintiff. 

ThU  is  an  action  on  an  indemnity  insure 
ance  poUcgr,  Hie  SonUiwestem  Surety  Insur- 
ance Company  Issued  Its  policy  to  E.  W. 
Riner  and  E.  B.  BUl,  who  partners  doing 
business  under  the  firm  name  of  Blner  & 
Hill,  and  were  engaged  In  constructing  a  sew- 
er for  tbe  (dty  of  Portland.  By  the  terms  of 
the  poUcy  Riner  &  HIH  were  insured  agiUnst 
loss  and  expense  arising  from  claims  tor 
damages  on  account  of  bodily  injuries  ae> 
ddently  suffered  by  any  employ^  of  the  In- 
sured while  engaged  in  work  on  the  sewer. 
The  insured  agreed  that,  if  suit  should  be 
brought  on  account  of  an  acdd^tt  they 
would  immediately  forward  all  papers  serred 
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upon  them  to  the  Insurance  company,  and  the 
company  agreed  at  Its  own  expense  to  settle 
or  defend  all  such  suits.  The  provision  of 
the  policy  made  most  prominent  by  this  IIU- 
gation  Is  luiown  as  paragraph  L,  and  reads 
thus: 

"No  action  shall  lie  against  the  company  for 
any  loss  or  expense  under  this  policy  unless  it 
•ball  be  brought  for  loss  or  eipense  actually  sus- 
tained ami  paid  in  sntisfaction  of  a  Suul  jmlg' 
ownt.  witliiu  ninety  days  from  the  date  of  said 
jadgmrat  and  after  trial  of  the  issue." 

Abel  Markkane,  one  of  the  employes  of 
Blner  ft  Utll,  was  Injured  while  working  on 
the  sewer.  Markknne  commenced  an  action 
against  Rlner  ft  Hill  (or  damages  on  account 
of  the  Injury,  and  on  February  18,  1014,  be 
obtained  a  Judgment  for  (2.588.06.  The  in- 
surance company  defended  the  action  in  be- 
half of  Uiner  ft  Hill.  Riner  executed  a 
promissory  note  on  May  16,  1014,  In  the  sum 
of  $2,027,42.  payable,  with  Interest  at  the 
rate  of  7  per  cent,  per  annum,  on  or  before 
one  year  after  date,  to  the  order  of  Abel 
Harfckane.  The  note  was  accepted  by  Abel 
Blarkkane,  and  one  of  his  attorneys  of  record 
satisfied  the  Judgment.  The  principal  sum 
named  In  the  note  was  equal  to  the  principal 
sum  named  In  the  Judgment,  with  interest  at 
the  rate  ot  6  per  cent,  per  annum,  the  rate  fix- 
ed by  law.  Uill  osidgiied  all  his  Interest  in 
the  policy  to  Blner,  who  began  this  action 
when  the  insurance  company  refused  to  pay. 
The  parties  waived  a  Jnry  and  submitted  the 
cause  to  the  court  on  the  depositions  of  three 
witnesses,  supplemented  by  a  written  stipula- 
tion of  facta.  Acting  on  the  theory  that  the 
delivery  and  acceptance  of  a  note  did  not  con- 
•tltute  loss  and  payment  within  the  meaning 
of  the  policy,  the  trial  court  awarded  a 
Judgment  to  the  defendant,  and  the  plaintiff 
aivealed. 

John  C  ShiUock,  of  Portland,  for  appe- 
lant. Chester  A.  Bhqipard,  of  Bortland,  for 
respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  takes  the  position  that 
the  execution  and  delivery  of  the  note  was  a 
losa  to  him,  and  that  the  acceptance  of  the 
note  and  formal  satisfaction  of  the  Judgment 
amounted  to  a  payment  within  the  meaning 
of  paragraph  L  of  tbe  policy.  The  defend- 
ant contends  that  tbe  delivery  and  acceptance 
of  s  note  is  not  such  a  loss  and  payment  as 
will  satisfy  the  requirements  of  the  contract; 
and,  furthermore,  tbe  Insurance  company  in- 
sists that,  even  though  It  Is  decided  that  a 
Judgment  can  be  paid  with  a  note,  nevertlie- 
less  the  plaintiff  cannot  prevail,  because: 
(1)  The  transaction  was  characterized  by 
twd  faith;  and  (2)  the  parties  did  not  ex- 
pressly agree  that  the  note  should  be  accept- 
ed In  payment  of  the  Judgment 

Some  notice  mnst  be  taken  of  the  evidence 
before  we  can  determine  whether  the  parties 
acted  In  good  or  bad  fftlth  or  whether  the 
tranaactSon  amountad  to  a  payment  of  tiie 


Judgment  Hill  was  hopelessly  Insolvent, 
and,  moreover,  be  was  a  nominal  rather  than 
a  real  member  of  the  partnersbip.  Rlner 
may  also  be  regarded  as  an  insolvent,  al- 
though he  bad  not  been  fully  paid  for  all  tbe 
work  done  by  him,  and  be  probably  owned 
some  tools  and  equipment.  Ulncr  could  not 
pay  the  judgment,  and  Markknne  could  not 
enforce  Its  payment  Rlner  was  a  contractor, 
and  the  existence  of  tlie  Judgment  hampered 
him  In  his  efforts  to  obtain  new  contracts.  It 
was  apparent  that  it  would  be  to  tbe  ad- 
vantage of  both  parties  If  Rlner  could  ob- 
tain more  contracts  for  work,  because  he 
would  then  have  an  opportunity  to  earn 
money  with  which  to  poy  Markknne.  A  note 
payable  on  or  before  one  year  after  date  and 
the  satisfaction  of  the  judgment  would  not 
only  remove  tbe  obstacle  that  hampered 
Rlner,  but  it  would  also  extend  the  time  for 
payment,  so  that  for  a  year,  at  least,  Riner 
could  not  be  compelled  to  pay  his  indebted- 
ness to  Markkane,  and  at  the  same  time 
Markkane  would  be  beneflted  by  reason  of 
Improving  the  chance  of  Rlner  to  earn  money 
with  which  to  pay  the  indebtedness  to  Mark- 
kane; and,  moreover,  tbe  Judgment  carried 
interest  at  the  rate  of  6  per  cenL  per  annum, 
while  the  note  was  to  bear  Interest  at  7 
per  cent  As  explained  by  one  of  the  witness- 
es, "the  moving  cause"  was  to  give  Rlner 
more  time  'in  order  to  get  around"  to  pay 
tbe  Indebtedness.  No  witness  undertook  to 
suggest  that  the  note  was  given  or  received 
In  bad  faith;  but,  on  the  contrary,  every 
witness  who  spoke  upon  the  subject  testified 
that  all  parties  acted  In  good  faith,  and  that 
there  was  no  suggestion  or  understanding 
that  the  transaction  should  be  considered  any 
different  from  what  It  appeared  to  be.  Rlner 
considered  and  understood  that  he  paid  the 
Judgment  with  the  note.  All>ert  Strelff,  one 
of  the  attorneys  for  Markkane,  testified: 

That  he  told  Marlikane  "that  at  tlie  present 
time  we  could  not  realize  anything  on  tbe  ex* 
ecutioQ,"  and  "that  Riner  wciuld  pay  this  here 
judgment  by  a  note.  He  didn't  like  to  have  that 
judgment  banging  over  him,  as  he  coiild  not  get 
credit,  and  thnt,  cooxidering  all  the  circumstances 
in  the  case,  I  advised  him  to  take  the  note,  be- 
cause I  told  him  that  he  would  get  7  per  cent, 
iuierest  on  it,  and  be  couhl  sue  on  it  at  any  time, 
and  the  judgment  would  not  be  standing  ujiainst 
Mr.  Riner,  and  it  would  give  him  another  start, 
and  he  would  be  able  to  realise  on  the  note  more 
readily  than  if  be  had  the  judgment  banging 
over  uim.  And  with  this  understaading,  why 
Mr.  Markkane  agreed  that  he  would  accept  a 
note." 

[1]  Undoubtedly  the  attorneys  knew  that 
the  insurance  company  would  not  be  liable 
on  the  policy  until  Riner  paid  the  Judgment, 
and  they  probably  considered  that  the  ac- 
ceptance of  the  note  and  satisfaction  of  tbe 
judgment  would  enable  Blner  to  compel  the 
Insurance  company  to  pay  the  amount  of  the 
policy ;  but  this  does  not  amount  to  bad 
faith.  If  the  satisfaction  of  the  Judgment 
was  real,  and  not  a  mere  pretense,  and  if 
there  was  a  real  delivery  and  acceptance  of 
tba  not^  and  If  tbe  partlea  altbMr  wpreedj 
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agreed  or  nnderstood  that  the  note  was  in 
truth  a  payment  of  the  judgment,  then  the 
parties  acted  In  good  faith,  and  the  addition- 
al clTcumstauce  that  the  parties  or  their  at- 
torneys thought  or  knew  that  they  could 
then  compel  the  Insurance  company  to  pay 
the  policy  does  not  taint  the  transaction  with 
bad  fuith. 

[2]  The  evidence  supports  the  conclusion 
that  the  judgment  was  in  truth  satisfled ; 
thot  the  note  was  in  truth  given  and  ac- 
cepted in  payment  of  the  indebtedness;  that 
the  parties  clearly  intended  and  understood 
that  the  note  extinguished  the  judgment; 
and  that  they  acted  In  good  faith  without 
any  agreement  or  understanding  that  any 
step  In  the  transaction  should  be  considered 
any  different  from  its  outward  appearance. 

[3]  The  defendant  is  in  no  position  to 
claim  that  the  failure  of  Markkane  to  appear 
as  a  witness  for  plaintiff  argues  bad  faith. 
One  of  the  attorneys  for  Markkane  testified 
that  he  did  not  know  the  whereabouts  of 
Markkane.  It  is  a  significant  circumstance, 
too,  that  the  record  shows  that  one  of  the 
attorneys  for  the  defendant  stated  that  he 
imew  where  Markkane  was ;  and  at  the  con- 
elurion  of  the  taking  the  depositions  a 
continuance  of  the  hearing  was  granted  aft- 
er counsel  for  defendant  stated  that  they 
"would  like  to  have  It  continued  until  day 
after  to-morrow,  and  Mr.  Markkane  will  be 
here."  Itfarkkaoe  did  not  appear,  nor  was 
his  absence  explained. 

[4]  Having  decided  that  the  parties  acted 
in  good  faith,  the  next  inquiry  is  whether 
there  was  such  an  agreement  between  the 
parties  as  the  law  requires  concerning  the 
delivery  of  a  note  in  payment  of  a  debt 
The  delivery  of  the  note  by  Rtner  and  the 
acceptance  of  It  by  Markkane  did  not  extin- 
guish the  judgment,  unless  Riner  and  Mark- 
kane agreed  that  the  note  should  operate  as 
payment  of  the  Judgment.  The  general  rule 
a'di^ted  In  most  jurisdictions,  and  followed 
by  this  court,  is  that  the  delivery  and  ac- 
ceptance of  a  note  does  not  extinguish  the 
original  indebtedness,  unless  the  parties 
agreed  to  ^ve  and  accept  the  note  as  abso- 
lute payment.  Black  t.  Slppy,  15  Or.  674, 
576,  16  Pac.  418;  Kern  v.  Hotaling,  27  Or. 
206,  216.  40  Pac.  168,  50  Am.  St  Rep.  710; 
Johnston  v.  Barrills,  27  Or.  251,  266,  41  Pac 
656,  50  Am.  St.  Rep.  717 ;  Schreyer  v.  Turner 
Flouring  Co.,  29  Or.  1,  4.  43  Pac.  719;  Sav- 
age V.  Savage,  36  Or.  268,  272,  59  Pac.  461 ; 
Sleman  v.  Kratz,  42  Or.  474,  485,  69  Pac. 
1027,  70  Pac.  506 ;  Stringham  v.  Mutual  Ins. 
Co.,  44  Or.  447,  459,  75  Pac.  822;  Matlock 
V.  Scheuerman,  61  Or.  49,  58,  93  Pac  823; 
17  U  R.  A.  (N.  S.)  747;  Cranston  v.  West 
Coast  Life  Ins.  Co.,  63  Or.  427,  438,  128  Pac. 
427 ;  Jonas  v.  Hughes,  64  Or.  24,  26, 128  Pac. 
998;  Seaman  v.  Muir,  72  Or.  583,  689,  144 
Pac.  121 ;  Clarke- Woodward  Drug  Co.  v.  Hot 
Lake  Sanatorium  Co.,  75  Or.  234,  238,  146 
Pac.  1S5;  Johnson  t.  Paulson,  163  Paa  435, 
437  ;  30  Cyc  im 


'  While  the  books.  Including  at  least  two  of 
our  own  precedents,  frequently  speak  of  the 
rule  as  requiring  the  parties  to  "expressly" 
agree,  nevertheless,  as  stated  in  30  Cyc  1201, 
whenever  the  question  has  been  speclflcally 
considered,  the  decision  has  been  that  the 
parties  "agreed,"  If  It  Is  shown  that  they 
agreed  in  terms  or  that  they  understood  that 
the  acceptance  of  a  note  extinguished  an 
antecedent  debt  The  agreement  need  not  be 
expressed  in  terms:  but  It  Is  sufficient  If  It 
appears  from  all  the  facts  and  circumstances 
that  the  parties  intended  and  understood 
that  the  note  should  be  received  In  atisolute 
payment  of  the  antecedent  debt.  A.  Leschen 
&  Sons  Rope  Company  v.  Mayflower  G.  M. 
&  R.  Co.,  97  C.  C.  A.  465,  173  Fed.  855.  35 
L.  R.  A.  (N.  S.)  1;  Wllhelm  v.  Schmidt.  84 
III.  183 ;  Dilie  v.  White,  132  Iowa,  327.  109 
N.  W.  909.  10  L.  R.  A.  (N.  S.)  510;  Haines 
v.  Pearce,  41  Md.  221 ;  Hotchln  v.  Secor,  8 
Mich.  494;  Riverside  Iron  Works  v.  HaU, 
64  Mich.  165,  31  N.  W.  152;  Randlet  v.  Her- 
ren,  20  N,  H.  102;  Athens  First  Nat  Bk.  t. 
Green.  40  Ohio  St  431;  Macomber  v.  Ma- 
comher,  31  Atl.  753;  Ralston  v.  Anltman 
(Tex.  Civ.  App.)  26  S.  W.  746;  Sayer  v. 
Wagstaff,  14  L.  J.  Ch.  116;  9  Ency.  of  Bt. 
755. 

[51  The  evidence  shows  that  Riner  clearly 
understood  that  the  note  extinguished  the 
judgment ;  and  the  testimony  of  StrelfiC 
makes  It  plain  that  Markkane  accepted  the 
note  as  absolute  payment.  An  additional  cir- 
cumstance which  speaks  strongly  for  the 
contention  of  the  plaintiff  is  the  fact  that 
the  judgment  was  satisfied  of  record;  and, 
when  this  circumstance  is  added  to  all  the 
other  evidence,  the  plaintiff  has  showu  by 
clear  and  satisfactory  evidence  that  within 
the  meaning  of  the  general  rule,  the  parties 
agreed  that  the  note  extinguished  the  jadg- 
ment 

The  remaining  question  for  aolntion  Is 
whether  the  payment  of  the  judgment  by  the 
note  of  Riner  Is  a  loss  actually  sustained 
and  a  payment  of  the  jud^ent  within  the 
meaning  of  paragraph  L  of  the  policy.  As  a 
preliminary  to  the  discussion,  we  may  note 
in  passing  that  the  plaintiff  cites  Sanders  v. 
Frankfort  Marine.  Accident  &  Plate  Glass 
Ins.  Co.,  72  N.  H.  485,  67  AO.  655,  101  Am. 
St  Rep.  688,  and,  on  the  authority  of  that 
case.  It  is  suggested  that  by  defending  the 
action  prosecuted  by  Markkane,  the  Insur- 
ance company  converted  the  policy  Into  a 
contract  against  liability  as  distinguished 
from  a  contract  to  Insure  against  loss.  The 
doctrine  announced  in  Sanders  v.  Frankfort, 
etc.,  Co.  was  repudiated  by  this  court  In 
Scheuerman  v.  Mathison,  74  Or.  40,  57,  144 
Pac.  1177.  Under  the  provisions  of  para- 
graph L  the  Insurance  company  Is  not  liable 
to  the  assured  in  any  sum  tinless  the  latter 
first  pays  all  or  some  portion  of  a  final  Judg- 
ment 

[I]  The  contract  dboi  not  require  that  the 
Judgment  shall  be  paid  In  cash,  sltbonsb  a- 
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loss  or  expense  must  actoally  be  sustained 
ftod  paid  In  saUsfticUon  of  a  final  lods^nent ; 
and  bence,  as  said  In  Travelers*  Ins.  Oo.  v. 
Uoees,  63  N.  J.  Eq.  280,  49  Atl.  720,  92  Am. 
St  Rep.  603,  '^yment  In  property  Is  snSl- 
d«it  compliance  with  its  terms."  Tlie  de- 
foidant  contends,  however,  that  the  Jodg* 
ment  mast  be  paid  In  cash  before  it  can  be 
said  tlut  a  loss  or  expense  has  actually  been 
BDstalned.  argument  made  by  the  In- 

snrance  company  is  completely  answered  in 
Kennedy  t.  Fidelity  &  Casualty  Co.,  100 
Ulnn.  1,  110  N.  W.  97,  9  L.  B.  A.  (N.  S.)  478, 
IIT  Am.  St.  Rep.  668,  10  Ann.  Cas.  673, 
where  the  court  says: 

"But  tbe  whole  arRutneat  of  appellant  rests 
upoD  the  claim  that  the  mere  giving  of  the  notes 
did  Dot  amount  to  a  loss  actually  Bustaiocd,  for 
the  reason  that  the  maker  of  the  notes  and  the 
gnarantor  might  never  be  called  upon  to  make 
payment,  might  become  insolvent;  that  there  is 
DO  certainty  they  will  ever  be  paid,  and,  if  not 
paid,  there  is  no  loss  actually  sustained.  This 
means  that  tbe  party  assured,  no  matter  what 
his  financial  condition  mifrht  be,  would  be  com- 
pelled to  raise  the  actual  cash  within  60  days  and 
pay  it  to  the  judgment  creditor,  or  be  foreclosed 
tmm  oiforcing  t^e  indemnity  against  the  com- 
pany. If  the  position  is  sound,  the  money  could 
not  be  raised  by  borrowing  at  a  bank,  or  at  any 
other  place,  upon  promissory  notes  secured  either 
by  8  signer  or  by  property,  because,  before  the 
notes  became  due,  the  property  might  become 
worthless,  deteriorate  in  value,  or  the  parties 
might  become  insolvent,  and  no  actual  paymeut 
ever  be  made;  hence  no  loss.  Fairly  construed, 
the  language  means  simply  that  the  judgment 
must  be  paid  and  satisfied  withia  60  days  from 
date  of  its  entry,  and,  when  such  judgment  is 
paid  or  satisfied,  tbe  loss  is  actually  sustained. 
Of  what  consequence  is  it  to  the  company  wbeth- 
«•  respondent  has  on  hand  immediate  cash  to 
pay  the  judgment,  or  whether  the  judgment 
debtor  is  compelled  to  borrow  that  amount  on 
die  most  favorable  terms,  or  whether  he  makes 
the  payment  and  secures  tbe  satisfaction  by  the 
execution  of  promissory  notes  running  direct  to 
the  judgment  creditor?  Logically  there  is  no  dif- 
ference in  the  method,  and  in  either  case  it 
amouDts  to  a  paymeDt  and  satisfactioD  of  the 
judgment." 

The  editors  of  American  and  EJngllsh  An- 
notated Gases  say  in  a  note  to  Kennedy  v. 
Fidelity  ft  Casualty  Company,  10  Ann.  Cas. 
iFI4,  that  tbe  rule  announced  In  that  case  is 
Id  accord  with  tbe  weight  of  authority,  while 
In  a  note  to  the  same  case  the  editors  of 
lawyers'  Reports  Annotated,  9  L.  B.  A.  (N. 
S.)  -478,  say  that  the  rule  has  the  sanction 
of  all  the  authorities. 

An  extended  researcli  discloses  that  nearly 
all.  If  not  all,  the  courts  passing  upon  the 
question  have  ruled  that  tbe  ^vliig  of  a  note 
amounts  to  a  loss  actually  sustained  by  tbe 
person  Indemnified,  within  the  meaning  of 
a  policy  like  tbe  one  held  by  Bluer,  where  the 
creditor  accepts  the  note  as  actual  payment 
and  satisfaction  of  the  Judgment.  Not  only 
tbe  weight  of  precedent,  bat  also  tbe  weight 
of  reason,  gives  support  to  the  doctiine  that 
the  maki^  and  delivery  of  a  note  may  be  a 
loss  actually  sustained.  Seattle  A  S.  F.  R. 
ft  Kav.  Co.  T.  Maryland  Cas.  Co.,  SO  Wash. 
44.  96  Pac.  809,  18  L.  B.  A.  (N.  S.)  121 ;  Tai- 


icab  Motor  Co.  v.  Padflc  Coast  Casualty  Co., 
73  Wash.  631, 132  Pac.  303.  See,  also,  Mary- 
land Casualty  Go.  v.  Orchard  Land  ft  Tim- 
ber Co..  240  Fed.  364;  Wilson  v.  Smith,  23 
Iowa,  2SI2;  Gardner  v.  Cooper,  0  Kan.  App. 
687.  68  Pac.  230,  60  Pac.  540;  Stenbom  v. 
Brown-Cbrliss  Engine  Co.,  137  Wis.  564,  118 
N.  W.  308,  20  L.  B.  A  (N.  S.)  956;  Herbo 
Phosa  Co.  T.  Phila.  Casualty  Ca,  34  R.  I. 
567,  84  Atl.  1097;  West  Riverside  Coal  Co. 
V.  Maryland  Casualty  Co.,  155  Iowa,  161, 135 
N.  W.  414.  48  L.  B.  A  <N.  S.)  195. 

Tlie  Judgment  appealed  from  Is  reversed, 
and  the  plaintiff  is  awarded  a  Judgment  for 
$2,627.43,  less  the  offset  mentioned  In  the 
written  stipulation  filed  by  the  parties. 


(175  CaL  21S) 

MOOBE  V.  SAN  VICENTE  LUMBER  GO. 
(S.  F.  7290.) 

(Supreme  Court  of  California.   May  31.  1917. 
Rehearing  Denied  June  30.  1917.) 

1.  Appeal  and   Erbob   <^1002— Review— 

Co.NFUCriNG  GVIDENCE. 

Where  on  the  vital  issues  the  evidenco  was 
in  sharp  contlict,  the  verdict  is  beyond  the  power 
of  review  by  the  Supreme  CourL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  3035-31X17.] 

2.  JUBY  €=>13(9)— RiOUT  TO  JUBT  TBIAL— AC- 
TIONS FOB  Equitable  Belief  and  Uauaoes. 

In  an  action  to  enjoin  tbe  maiutenunce  of  a 
pond  as  a  nuisance  and  to  recover  damages  for 
injuries  occasioned  by  the  pond  and  by  the 
breaking  of  a  dam,  plainliS  was  entitled  to  a 
trial  by  Jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  fi  43.] 

3.  Appeal  and  Ebbob  9s>1066— Habulbss 
Erbob— Instbuctionb. 

As  in  such  action  the  jury's  function  was 
not  merely  advisory,  plaintiff  may  question  tbe 
soundness  of  instructions  in  so  far  as  tliey  boru 
on  tbe  legal  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  4210.] 

4.  Appeal  and  Ebbob  «=31070—Bbview— In- 
sufficient Discussion  of  Questions. 

A  contention  in  appellant's  brief  that  the 
court  erred  in  refusing  and  modifying  instruc- 
tions will  not  be  considered  where  it  is  not  sup- ' 
ported  by  either  argument  or  citation  of  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4262.] 

5.  TbIAL  ^3286(8)— iNSTBUCnONS—GUBB  BT 
OTHEB  iNBTBUCnONS. 

In  an  action  to  enjoin  the  maintenance  of 

a  pond  and  to  recover  damages  for  injuries  caus- 
ed by  the  pond  and  by  the  breaking  of  a  dam, 
an  instruction  attacked  as  denying  a  recovery 
unless  plaintiff  proved  both  causes  of  action  al- 
lowed in  his  complaint  by  a  preponderance  of  the 
evidence,  but  which  might  be  interpreted  to 
mean  that  defendant  was  entitled  to  a  verdict  if 
plaintiff  had  failed  on  each  count  to  prove  his 
case,  was  not  misleading,  where  the  court  gave 
other  instructions  telling  the  jury  in  plain  terms 
that  plaintiff  was  entitled  to  recover  if  he  abow- 
ed  by  a  preponderance  of  evidence  that  he  had 
suffered  damaee  from  any  of  tbe  alleged  wrong- 
ful or  negligent  acts  charged  in  the  complaint. 

[Ed.  Note.— For  other  eases,  see  TriaL  Gent. 
Dfg.  «  711.] 
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6.  TBIAL  ®=>296(5)— iNBTBtTCnONS— Beadino 

AS  A  Whole. 
Id  an  action  to  enjoin  the  maintenance  of 
a  nuisance  and  for  damaitea,  an  instruction  that 
in  order  to  find  for  pInintifF  tlie  jury  must  find 
that  defendant  was  maintaining  a  nuisance  was 
not  erroneous,  where  it  waa  part  of  an  instruc- 
tion dealing  only  with  the  subject  of  ntiiiiance, 
and  conld  not  have  been  understood  as  limiting 
plaintifTs  right  to  recover  damages;  as  the 
charpie  must  be  read  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  708.] 

T.  Watebs  and  Watkr  Courses  €=>172  — 
Breaking  of  Dam— Test  of  Liability. 
In  determining  whether  the  breaking  of  a 
dam  caiiBins  injury  to  land  below  the  dam  was 
due  to  negligence,  the  conduct  of  defendant  In 
constructing  and  maintaining  the  dum  muHt  be 
Tiewecl  with  reference  to  the  caution  which  a 
prudent  man  would,  nnder  the  circumstances, 
have  observed,  provided  he  owned  the  land  below. 

WEd,  Note.— For  other  cases,  nee  Waters  and 
ater  Courses,  Cent  Dig.  {{  2»3-236.j 

Department  1.  Appeal  from  Superior 
Court,  Santa  Cruz  County ;  Lucas  F.  Smith, 
Judfce. 

Action  by  Charles  Moore  against  the  San 
Vicente  Lumber  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

John  H.  I^nard,  of  Santa  Cruz,  and  Har- 
ry Rbya  Davids,  of  Chlco,  for  appellant 
Charles  M.  Cassin,  of  San  Jose,  and  Charles 
B.  Younger,  of  Santa  Cruz,  for  respondent 

SLOSS,  J.  The  defendant,  San  VlceDte 
Lumber  Company,  operates  a  sawmill  upon 
land  owned  by  It  In  the  county  of  Santa  Cruz. 
In  connection  with  its  mill  it  maintains  a 
pond  which  It  has  created  by  the  construc- 
tion of  a  dam  upon  Its  land. 

The  plaintiff  Is  the  owner  of  adjoining 
lands,  of  which  a  part  lie  immediately  below 
the  dam.  This  action  was  brought  to  enjoin 
the  maintenance  of  the  pond,  and  to  re- 
cover damages  for  injuries  alleged  to  have 
been  occasioned  by  it  and  by  a  breaking 
of  the  dam,  to  plaintiff's  land.  Trial  was 
had  before  a  jury,  which  returned  a  verdict 
in  favor  of  the  defendant  The  court  adopt- 
■  ed  the  verdict,  and  also  made  findings,  upon 
which  it  entered  Judgment  In  favor  of  the 
defendant  The  plaintiff  appeals  from  the 
judgment. 

The  complaint  was  In  two  counts.  The  first 
alleges  that  the  construction  of  the  dam 
backed  up  the  water  and  Qooded  a  part  of 
plaintiff's  lands ;  that,  owing  to  defective  con- 
struction, the  dam  broke  In  the  winter  of 
ion  and  flooded  the  lower  Innd  of  plaintiff, 
depositing  thereon  a  quantity  of  debris  and  a 
number  of  logs;  that.  In  the  removal  of  the 
logs,  the  land  was  injured  greatly;  and  that, 
by  reason  of  these  occurrences,  plaintiff  has 
been  damaged  In  the  sum  of  $10,000.  The 
second  count  after  repeating  many  of  the 
natters  contained  In  the  first,  alleges  that 
the  pond  became  stagnant  and  caused  stench- 
es and  poisonous  vapors  to  arise  therefrom, 
to  the  injury  and  annoyance  of  plaintiff  and 


his  wife,  who  resided  near  by.  Damages  in 
the  sum  of  $10,000  were  asked  on  this  cause 

of  action  also. 

[1]  The  answer  denied  all  of  the  allega- 
tions of  injury  and  of  damage.  The  appel- 
lant refers,  In  his  brief,  to  some  testlraonj 
tending  to  support  the  allegations  of  his  com- 
plaint On  the  other  hand,  the  respondent 
points  to  substantial  evidence  offered  by  It 
to  show  that  plalntiCTs  land  was  not  Injured 
by  the  maintenance  of  the  pond  or  by  the 
breaking  of  the  dam,  and  that  the  pond  did 
not  create  the  unwholesome  and  annoying 
conditions  complained  of  in  the  second  count 
There  Is  no  occasion  to  set  out  the  testimony 
in  detail.  It  is  enough  to  say  that  on  these 
vital  issues  the  evidence  was  In  sharp  con- 
flict, and  that  the  verdict  of  the  Jury  is  there* 
fore  beyond  the  -power  of  review  here. 

[2,31  The  only  other  questions  presented 
are  those  arising  on  the  Instnic-tions  to  the 
Jury.  The  suit  was  more  than  an  equitable 
proceeding  for  the  abatement  of  a  nuisance. 
In  which  the  Jury's  function  would  he  ad- 
visory merely.  The  complaint  also  set  up  a 
legal  claim  for  damages  for  past  Injuries,  and 
the  plaintiff  was  entitled  to  a  trial  by  Jury 
on  the  Issues  thus  presented.  Hughes  v. 
Dunlap.  91  CaL  385,  27  Pnc.  642.  He  Is  there- 
fore In  a  position  to  question  the  sonndness 
of  the  instructions,  In  so  far  as  they  bear 
on  the  legal  issues. 

[4J  In  his  brief  the  appellant  first  com- 
plains that  four  Instructions  requested  by 
him' should  have  been  given.  This  conten- 
tion is  not  supported  by  either  argument  or 
citation  of  authority;  counsel  contenting  hint- 
self  with  the  bare  statement  that  "the  in- 
structions in  question  should  have  been  giv- 
en." We  will  not  give  any  consideration  to 
a  point  so  presented.  Gavin  v.  Gavin,  92 
Cal.  2ft2.  28  Pac.  507;  Kyle  v.  Craig.  125 
Cal.  107.  57  Pac.  791;  Gray  v.  Walker.  157 
Cal.  381,  108  Pac.  278.  The  same  observa- 
tion applies  to  the  claim  that  the  court  erred 
In  mo(lif.\-ing  an  instructlmi  requested  by 
the  appellant 

[Bl  It  is  argued,  although  In  the  briefest 
and  most  Inadequate  way,  that  three  instruc- 
tions requested  by  the  defendant  were  im- 
proiierly  given.  Of  the  first  of  these  It  is 
said  that  It  directed  the  jury  that  the  ver- 
dict must  be  for  the  defendant  unless  the 
plaintiff  succeeded  In  proving  both  causes  of 
action  alleged  In  his  complaint  by  a  pre- 
ponderance of  the  evidence.  Such  an  Instruc- 
tion would,  of  course,  be  erroneous.  Where 
a  complaint  contains  two  independent  caus- 
es of  action,  plaintiff  Is  entitled  to  recover 
if  he  establishes  either.  But  It  Is  by  no 
means  clear  that  the  instruction  should  be 
given  the  meaning  attributed  to  it  The  lan- 
guage in  which  it  is  cast,  while  not  happily- 
chosen,  may  be  Interpreted  to  mean  that  the 
defendant  Is  entitled  to  a  verdict  If  the  jury 
should  find  that  plaintiff  had  failed,  on  each 
count,  to  prove  his  case.'  The  court  gave  ser- 
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sral  otber  Instnictioiis  which  told  the  jury 
In  plain  terms  that  plaintiff  was  entitled  to 
recover  If  be  showed,  bjr  a  pr^mnderance 
of  evidence,  that  he  has  suffered  damage  from 
any  of  the  alleged  wrongful  or  negligent  acts 
charged  in  hia  complaint.  Under  these  clr- 
camstances  the  jury  could  not  have  been  mis- 
led by  the  giving  of  the  qncsticuiable  Instmo' 
tlon. 

II]  It  was  not  error  to  Instruct  the  jury 
that  in  order  to  find  for  the  plaintiff  they 
most  find  that  the  defendant  was  maintain- 
ing a  nulsancfc  This  was  part  of  an  Instrac- 
tloQ  dealing  with  the  subject  of  nuisance 
alone,  and  could  not  have  been  understood 
as  limiting  the  rlg^t  of  tbe  plaintiff  to  re- 
cover damages  for  any  injury  not  included 
under  that  head.  It  is  Impossible,  of  course, 
for  a  <^urt  to  state  the  entire  law  In  a  single 
instmctton.  The  charge  must  be  read  as  a 
whole,  and.  so  reading  It  In  this  case,  we  find 
no  ground  for  complaint. 

[7]  The  last  Instruction  assailed  told  the 
jury  that.  Id  determining  tbe  Issue  whether 
tbe  breaking  of  the  dam  was  due  to  negU- 
gence,  "the  conduct  of  the  defendant  in  con- 
structing and  maintaining  tbe  dam  must  be 
viewed  with  reference  to  tbe  caution  which 
a  prudent  man  would,  under  the  given  dr- 
eumstances,  have  observed,  provided  he  own- 
ed tbe  land  t>elow."  Tbta  Is  a  correct  state- 
ment of  tbe  Inw,  as  laid  down  In  Tt>dd  v. 
Cochcll,  17  Cal.  97. 

Ko  other  point  Is  made. 

Tbe  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  LAWLOB,  J. 


aiG  C«l.  tMt 

CLAUDIUS  V.  DAVIE,  Mayor,  et  aL 
(S.  F.  83G9.) 

(Supreme  Court  of  California.  May  29*  1917.) 

OoNarrruTiowAL   T^aw   «5>83(2)— Suvbbt— 

IXVOLUNTART  SEBVITDDE— SeLECTIVB  DBAFT 
rOR    MlLITART  SEBVICE. 

Tbe  act  of  Oongress  approved  May  17,  1917, 
providing  for  the  selective  draft  for  military 
sernce,  is  not  in  violation  of  Const.  Amend.  U. 
S.  arc  13,  jl  1,  Qor  of  California  Const,  art  1,  i 
18.  prohibiting  slavery  ami  involuntary  servf 
tndc. 

HSd.  Xote.— For  otber  cases,  see  Constitutional 
Law,  Cent.  Dig.  }  151.] 

In  Bank.  Application  by  Ferdinand  Ciau- 
dlns  for  writ  of  prohibition  against  John  L. 
Davie,  as  Mayor  of  the  City  oC  Oakland,  and 
I*  W.  Cummlugs,  as  Clerk  of  the  City  of  Oak- 
land.  Application  denied. 

W.  EL  Dunn,  of  Oakland,  for  petitioner. 

PE?R  CURIAM.  Application  for  a  writ  of 
prohibition,  based  on  the  claim  that  the  act 
of  Congress  approved  May  17, 1917,  providing 
tor  what  is  known  as  the  selective  draft  for 
military  service.  Is  In  violation  of  section  1, 
art.  13,  of  the  federal  Constitution  and  sec- 
Oon  18,  art.  1,  of  the  Constitution  of  this 
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state,  prohibiting  "slavery**  and  "involuntary 
servitude."  The  ebiim  la  utterly  without 
merit 

The  application  Is  denied* 

(175  Cal.  8U) 

a  A.  HOOPER  &  CO.  V.  RAILROAD  COM- 
•     MISSION  OF  CALIFORNIA. 
(S.  F.  8355.) 
(Supreme  Court  of  California.   May  17,  1917.) 

Watkbs  and  Wateb  Coubseb  <S==>217— State 
Rauaoad  Couuission— Cebtiobabi. 
Writ  of  review  will  not  lie  to  compel  stale 
Railroad  Commission  to  determine  priority  of 
water  consumers'  rights,  where  the  Conimisiiiou 
itself  does  not  consider  it  necessary  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  306.] 

In  Bank.  Application  for  writ  of  review 
by  O.  A.  Hooper  &  Co.  affalnst  the  Railroad 
Commission  of  the  State  of  California.  Ap- 
plication denied. 

Samuel  Spring  and  Tttus,  Creed,  Joaes  & 
Dall,  of  San  Frandaco,  for  petitions. 

PER  CURIAM.  In  denying  the  applica- 
tion for  a  writ  of  review  In  this  matter  it  Is 
proper  to  say  that  the  Railroad  Commission 
has  not  denied  the  right  of  consumers  in 
proper  causes  to  priority  In  the  use  of  water.' 
On  the  contrary.  It  has  In  Its  opinion  distinct- 
ly recognized  the  existence  of  such  rights,  and 
in  its  order  denying  a  rehearing  has  express- 
ly stated  that  "if  petitioner  has  any  such  pri- 
or rights,  they  are  not  Interfered  with  by  the 
order  of  January  25,  1917."  TbSa  Is  (dearly 
true. 

Petitioner  here  seeks  by  review  to  have  us 
compel  the  CommlsRlon  to  determine  such 
priority  In  a  case  where  tbe  Commission  It- 
self does  not  consider  It  necessary  to  do  so. 
Doubtless  when  proper  occasion  arises  the 
Commission  will  determine  snch  priority  in 
accordance  with  tbe  law. 

The  applicatlcHi  for  a  writ  of  review  Is 
denied. 

(175  Gal.  235) 

SANTA  et  al.  v.  FNDl^STRIAL  AGO.  COM- 
MISSION et  al.   (8.  r.  7008.) 
(Supreme  Court  of  Collfomia.    Jane  1,  1917. 
Reheariiv  Denied  June  30,  1917.) 

1,  Master  and  Servant  «=>405(4)— Wobk- 
men'8  Compensation  Act— Sufmcikrct  op 
Evidence — Cause  of  Prath. 

In  proceedings  under  Workmen's  Compensa- 
tion Act  (Acts  1913,  p.  270),  a  puthotosist  a  tes- 
timony connectisK  employes  injury  with  cause 
of  death  held  sufficient  to  justify  commission's 
finding  that  such  injury  caused  employfi's  death. 

2.  Master  and  Servant  «=>405(4)  —  Work- 
men's Compensation  Act— SurnciENCT  of 
Evidence— Cause  of  Death. 

Absolute  proof  or  mathematical  demonstra- 
tion 1b  not  required  to  connect  an  employe's  In- 
jury with  cause  of  his  death,  so  as  to  justify 
award  under  Workmen's  Compensntion  Act,  In 
view  of  Code  Civ.  Proc.  {  1826,  providing  that 
the  law  does  not  require  such  a  desree  of  proof 
as,  excluding  possibility  of  error,  produces  abso* 
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lute  certainty,  but  that  moTal  certainty  only  is 
roqiiircd. 

3.  Masteb  and  Sebvast  €=>417(7)  —  Wobk- 
mn's  Compensation  Act— Findings  or  In- 
dustrial Commission— Review. 
FindinR-g  of  tlie  Industrial  Accident  Commia- 
sion  cannot  be  disturbed  where  they  are  sup- 
ported by  evidence  npon  which  a  reaaonable  man 
would  come  to  the  conclusion  wlilcfa  was  renrbed. 
the  commiKsion  beiug  the  final  judge  of  the  fftcts. 

In  Bank,  rroceedliigs  under  Workmen's 
Compensation  Act  by  Mabel  Cordova  to  ob- 
talD  compensation  for  death  of  ber  husband, 
Ferdinand  Cordova.  Opposed  by  D.  Santa, 
employer,  and  Georgia  Casualty  Company, 
Insurance  carrier.  Award  of  compensation 
by  Industrial  Acddent  Commission,  and  em- 
ployer and  insurance  carrier  bring  certiorari. 
Award  affirmed. 

Redman  &  Alexander,  of  San  Francisco,  for 
petitioners.  Christopher  M.  Bradl^,  of  San 
Francisco,  for  respondents. 

SLOSS,  J.  Certiorari  to  review  an  award 
of  the  Industrial  Acddent  Commission, 
awarding  compensation  to  Mabel  Cordova  for 
the  death  of  her  hu^nd,  Ferdinand  Cordova. 

[1]  Cordova,  the  decedent,  was  employed  as 
a  painter  by  the  petitioner,  Santa.  In  the 
course  of  his  work,  be  fell  from  a  ladder, 
sustaining  a  fracture  of  the  pelvic  hone.  The 
accident  occurred  on  October  30,  1915,  and 
on  November  14.  1915,  Cordova  died.  The 
only  point  made  In  opposition  to  the  award  is 
that  there  was  no  evidence  that  the  Injury 
was  the  proximate  cause  of  death. 

It  appeared  that  Cordova  was  US  years  of 
age,  and  had  been  in  good  health  prior  to  the 
accident.  After  falliug  from  the  ladder,  he 
was  taken  to  a  hospital,  and  the  injured  part 
was  encased  in  a  plaster  cast.  He  remained 
in  the  hospital,  confined  to  his  bed,  and  was 
apparently  making  satisfactory  progress  to- 
ward recovery,  until  the  14th  day  of  Novem- 
ber, 1915,  when  he  suddenly  died.  The  en- 
suing autopsy  disclosed,  as  the  immediate 
cause  of  death,  a  small  rupture  of  the  right 
ventricle  of  the  heart  The  surgeon  who  per- 
formed the  autopsy  stated  that  the  wall  of 
the  ventricle  was  unusually  thin,  but  that  in 
other  respects  the  heart  was  In  normal  con- 
dition. He  did  not  discover  an  embolus.  He, 
as  well  as  the  attending  physician,  inclined  to 
think  that  the  facts  did  not  indicate  any 
causal  connection  between  the  injury  and  the 
subsequent  heart  rupture. 

On  the  other  hand,  Dr.  Ophuls,  a  patholo- 
gist, who  had  made  a  microscopic  examina- 
tion of  the  heart,  testified,  in  effect,  that 
Willie  the  wall  of  the  ventricle  was  thin,  it 
was  not  more  so  than  in  many  cases  of  men 
In  normal  health ;  that,  in  the  absence  of  any 
sudden  or  great  exertion  on  the  part  of  the 
deceased  (of  which  there  was  no  evidence), 
he  would  attribute  the  rupture  to  a  sudden 
pressure  of  \)looA  upon  the  wall  of  the  ven- 
tricle, and  that  such  pressure  might  well 
have  been  caused  by  the  lodging  of  an  em- 


bolus in  an  artery  leoding  from  the  heart  to 
the  lungs.  Sncb  an  emholus  could  have  re- 
sulted from  the  pelvic  fracture,  and  been 
carried  from  the  point  of  Its  origin  to  the 
heart  Dr.  Ophuls  testified,  further,  that  an 
embolos  was  easily  lost  or  overlooked  In  the 
course  of  an  autopsy,  and  that  the  tallnre  to 
discovCT  one  did  not  necessarily  indicate  that 
It  had  not  existed. 

This  was  substantial  testimony  jnstl^ng 
the  commission's  inference  and  flndlnff  tliat 
the  Injury  had  been  the  proximate  cause  of 
Cordova's  death.  It  Is  true  that,  on  cross- 
examination,  Dr.  .Ophuls  said  he  could  not 
state  that,  in  fact,  there  had  been  an  embolas, 
and  that  bis  explanation  of  the  cause  of  death 
was  "guesswork."  But  a  reading  of  his  entire 
testimony  shows  that  he  did  not,  by  this,  mean 
to  say  Uiat  he  was  Indulging  in  mere  con- 
jecture or  speculation.  He  was  giving  what, 
on  the  tacts  before  him,  and  Id  the  ll^t  of 
medical  science,  appeared  to  be  the  most  prob- 
able explanatl(m  of  the  event  The  theory 
that  an  embolus  arising  from  the  Injury  had 
caused  the  death  was  "guesswork"  only  In 
the  sense  that  there  was  no  direct  evldoice 
of  the  existence  of  such  embolus.  But,  In 
Dr.  6phul3'  view,  other  conceivable  causes 
were  excluded  by  the  conditions  which  were 
shown,  and  the  one  which  he  advanced  re- 
mained aa  the  most  probable  one.  This  was 
a  suffid^  basis  for  the  action  of  tlie  commis- 
sion. 

t2]  Absolute  proof  or  mathematlca]  dranon- 
stratlon  Is  not  required.  Code  Civ.  Proc  { 
1826. 

[3]  Tbe  commission  Is  the  final  judge  of 
the  facts,  and  Its  findings  cannot  be  over- 
tamed  where  they  have  the  support  of  evi- 
dence upon  which  a  reasonable  man  coold 
come  to  the  conclusion  which  was  reached. 
There  Is  such  evidence  here. 

The  award  Is  affirmed. 

We  concur:  ANGBLLOTTI.  a  J.;  SHAW, 
J.;  HELTIN.J.;  H£NSHAW,  J. 


(175  Cai.  226) 
BOAS  T.  KNEWINQ.    (S.  F.  7265.) 

(Supreme  Court  of  Callfoinia.   June  1,  1917.) 

Sales  «s»470(1)— OoNDmoNAL  Sales— Keice- 
DiEs  OF  Seller— Election. 
An  agreement  for  the  sale  of  an  automobile 
provided  that  the  four  purchase-money  notes 
were  given  is  consideration  of  the  seller's  prom- 
ise, upon  payment  at  maturity,  to  sell  and  trans- 
fer the  automobile,  which  was  intrusted  to  the 
care  of  the  buyer.  In  case  any  or  all  the  notes 
remained  unpaid  at  maturity,  the  buyer  agreed 
to  return  the  automobile  to  the  seller.  The 
notes  were  assigned  to  plaintiff,  who,  after  ma- 
turity, notified  the  buyer  that  he  would  replevin 
the  car  if  payment  was  not  made  by  a  givea 
date.  Before  such  date,  the  buyer  left  the  car 
in  the  seller's  garage,  and  so  notified  plaintifE. 
IIcM,  that  the  eeller's  assignee,  by  threat  to 
replevin,  had  elected  to  take  the  car  iustrad  of 
bringing  suit  tor  the  price,  and  that  the  buTer 
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wu  entitled  to  rarreDder  the  car  onder  the 
terms  of  the  contract. 

(Ed.  Note.— For  other  cues,  Me  Sales.  Oent 
Die.  SI  141S,  1419.] 

Departmeot  2.  Appeal  from  Superior 
Goart,  Cit7  and  County  of  San  Francisco; 
CI«ot^  E.  Crothers,  Judge. 

Action  by  J.  Boaa  against  F,  T.  Knewing. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Samuel  M.  Samter,  of  San  Francisco,  for 
appellant.  H.  U.  Brandenstein,  of  San  Fran- 
cisco, for  respondent. 

HBLTIN,  J.  The  plaintiff  appeals  from 
the  Judgment  on  the  Judgment  rolL 

The  suit  was  by  J.  Boas  upon  three  certain 
promissory  notes,  made  payable  to  H.  O.  Har- 
rison Company.  Each  of  these  notes  was 
dated  August  30.  1913,  and  bore  interest  at 
the  rate  of  6  per  cent  per  annum.  The 
first  one,  which  was  for  the  principal  sum 
of  9500,  was  payable  one  month  after  date; 
the  second,  for  $500,  payable  two  months  aft- 
er date;  and  the  third,  for  $1,000.  payable 
fonr  months  after  date.  The  defendant 
pleaded  that  the  notes  were  of  a  series  of 
four  given  tor  the  purchase  at  a  conditional 
sale  of  an  antomobile  for  the  price  of  $2.S00, 
in  accordance  with  a  certain  written  agree- 
ment, which  was  pleaded,  and  it  was  alleged 
that,  following  the  terms  of  said  contract, 
the  defendant  tiad  restored  the  property, 
and  that  the  consideration  for  the  notes  had 
thus  ceased  to  have  any  existence. 

The  facts  as  discloaed  by  the  findings  are 
OS  follows: 

By  the  wrttten  agreement  of  even  date 
with  the  three  notes  pleaded  and  a  fourth 
for  $500  and  Interest  payable  five  months 
after  date,  defendant  promised  to  pay  to  the 
order  of  H.  O.  Harrison  Company  the  sums 
represented  by  said  notes.  The  contract  re- 
cites that  the  notes  are  given  upon  the  con- 
sideration that  the  Harrison  Company  has 
promised  upon  payment  thereof,  principal 
and  interest,  at  maturity  (time  being  of  the 
essence  of  the  contract),  to  sell  and  transfer 
to  F.  T.  Knewing  a  certain  described  automo- 
bile, which  was  on  the  day  of  the  execution 
of  the  contract  and  notes  "Intrusted  to  the 
care"  of  said  Knewing,  It  Is  admitted  and 
agreed  by  the  terms  of  the  contract  that  the 
said  property  so  intrusted  Is  the  property  of 
H.  O.  Harrison  Company,  to  remain  "in  them 
until  they  shall  make  the  aforesaid  sale  and 
transfer"  after  payment  of  the  principal  and 
interest  of  the  notes.  By  tbls  Instrument 
Knewing  agrees  to  return  the  automobile  to 
H.  O.  Harrison  Company  In  good  order  "In 
case  any  or  all  of  the  above-mentioned  notes 
remain  unpaid  at  maturity."  On  September 
4. 1913,  the  plaintiff  discounted  the  four  notes 
and  they  with  the  contract  were  duly  Indors- 
ed and  assigned  to  him.  At  the  time  of  the 
tiling  of  this  suit  (January  3,  1914)  the  date 
of  maturity  of  the  fourth  note  bad  not  ar- 
rived. 


On  maturity  of  the  first  note,  Mr.  Knewing, 
who  had  been  notified  of  the  transfer  of  the 
paper  to  plaintiff,  called  upon  the  latter  and 
requested  an  extension  of  said  note,  which 
was  granted,  and  on  October  3,  1913,  Mr. 
Boaa  wrote  to  Mr.  Knewing,  informing  him 
that  the  time  of  payment  of  said  note  for 
$500  had  been  extended  until  the  10th  day  of 
October,  1913.  On  October  11th  plaintiff  noti- 
fied defendant  that  unless  the  note  was  paid 
by  the  14th  of  that  month,  at  10  o'clock  a. 
m.,  he  would  replevin  the  car.  On  the  latter 
dnte  defendant  called  upon  H.  O.  Harrison 
Company,  requested  a  further  extension,  was 
told  that  the  notes  and  contract  were  owned 
and  controlled  by  plaintiff,  and  thereupon,  be- 
fore the  hour  of  10  o'clock  a.  m.,  defendant 
left  the  automobile  In  the  garage  at  the  rear 
of  the  ofilce  of  H.  O.  Harrison  Company,  and 
separated  from  said  office  by  a  partition.  On 
the  following  day,  upon  the  discovery  of  the 
car  In  the  garage,  H.  O.  Harrison  Company 
notified  plaintiff  that  it  was  there.  On  the 
15th  of  October  plaintiff  received  a  letter 
from  defendant,  dated  the  14tb,  expressing 
regret  that  the  latter  was  anable  to  meet  the 
note  and  interest.  The  letter  contained  also 
these  words: 

"As  I  wished  to  save  you  the  trooble  and  my- 
self the  inconvenience  of  your  replevining  the 
car  wbich  I  held  under  lease  from  Harrieon 
Company.  I  this  morning  returned  the  car  to 
them  at  udr  plaw  of  busineBa  at  Van  Ness  ave- 
nue." 

In  liis  reply  Mr.  Boas  called  attention  to 
the  fact  that  the  notes  had  been  discounted 
and  that  the  return  of  the  car  did  not  re- 
cover for  him  the  money  so  paid.  "Some 
settlement  of  these  notes  must  be  made  by 
you  at  once,"  he  wrote;  "otherwise  we  will 
be  compelled  to  band  them  to  our  attorney 
for  collection." 

Upon  the  above  facts,  as  found  substan- 
tially by  the  court,  the  conclusions  of  law  and 
Judgment  were  that  plaintiff  take  nothing 
and  that  defendant  recover  costs. 

Appellant  Interprets  that  part  of  the  con- 
tract of  sale,  providing  for  the  return  of  the 
automobile  in  case  any  or  all  of  the  notes  re- 
main unpaid  at  maturity,  as  a  provision  In- 
serted for  the  sole  benefit  of  the  vendor,  and 
as  being  in  lieu  of  the  usual  provision  in 
similar  contracts  permitting  the  seller  to  re- 
take the  possession  of  the  chattel  which  Is  the 
subject  of  a  sale  on  default  of  the  vendee. 
The  vendor  (according  to  appellant's  argu- 
ment) could  either  enforce  or  waive  the  re- 
turn of  the  automobile  and  the  buyer,  he 
says,  could  not  force  on  the  seller  an  elec^ 
tlou  to  sue  for  the  price  or  for  the  return  of 
the  cliattel.  But  under  such  Interpretation 
of  the  contract  the  vendor's  assignee  by 
threat  to  r^levln  had  indicated  his  election 
to  take  the  car  on  the  vendee's  default  rather 
than  to  waive  the  right  of  resuming  pos- 
session and  to  sue  for  the  price.  Since  plain- 
tiff had  thus  indicated  his  election,  the  sen- 
dee was  not  bound  to  await  an  action  which 
could  only  rrault  In  the  recaption  of  the  su?)- 
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ject  of  the  eonditioiial  sale  and  the  mper- 
added  burden  of  costs.  He  retunied  the  ko- 
txHDobUe  to  H.  O.  Harrison  Company  Jnat  as 
he  had  agreed  to  do  In  case  any  or  all  of 
the  notes  shonld  remain  nnpald  at  matnrlty. 
This  return  was  not  repudiated  by  the  toi- 
dor'a  assignee,  and  the  antomoMle  at  the 
time  of  the  commencement  of  the  actl<m  was 
still  In  the  garage  belonging  to  the  original 
Tender.  It  has  been  suggested  that  the  re- 
taking of  the  property  under  the  terms  of  an 
agreement  of  conditional  sale  does  not  In  and 
ot  Itself  terminate  the  contract.  lAver  t. 
Mills.  ISS  Cal.  459.  101  Pac.  290.  But  here 
ttiere  was  default  on  the  part  of  the  vendee, 
followed  by  his  voluntary  surrender  on  de- 
mand, of  the  chattel  Before  resuming  cus- 
tody of  the  property,  the  vendor  could  either 
sue  to  recover  It  or  for  the  purdiase  prlce^ 
but  he  was  not  entitled  to  the  property  and 
the  price  also.  Parke  &  Lacy  Co.  v.  White 
River  Lumber  Co..  101  CaL  37.  35  Pac  412; 
Holt  Manufacturing  Co.  v.  Ewlng,  100  CaL 
853-856,  42  Pac.  435:  Muncy  r.  Brain.  158 
Cal.  301-305,  110  Pac  045;  Bayfield  v.  Van 
Meter,  120  Cal.  416-410,  62  Pac  666;  Tan 
Allen  V.  Francis.  123  Cal.  474-480.  66  Pac 
839.  It  was  not  necessary  that  election 
should  be  manifested  by  suit  Indeed,  In 
the  Holt  Case,  the  seller's  election  to  sur^ 
reader  title  and  depend  upon  payment  of  the 
price  agreed  upon  was  manifested  by  the 
presentation  of  a  claim  against  the  estate  of 
Owing.  So  here  the  demand  for  the  return 
ot  the  automobile,  when  compiled  with,  took 
away  the  right  of  Boas  to  soe  for  the  pur- 
chase price. 
The  Judgment  is  affirmed. 

We  concur:  HENSHAW.  J.;  LOBIOAN.X 

(ire  Cal.  208) 

WETZEL  T.  CALE  et  aL   (S.  F.  7275.) 

(Supreme  Court  of  California.  May  31,  19Vt. 
Beheariiw  Denied  Jane  30,  19170 

1.  Bitxa  AND  Notes  €=»164^NEQOTiABrrjTT 
—Time  of  Payment. 

L'nder  Civ.  Code,  S  3088,  requirine  negotia- 
ble initruments  to  be  without  any  condition  not 
certain  of  fulfillment,  etc.,  a  note,  authorizing 
the  bolder  to  accelerate  the  time  for  payment, 
is  not  negotiable. 

[Ed.  Note. — For  other  cases^  see  Bills  and 
Notes,  Cent.  Dig.  gS  411-414,  417.] 

2.  BiLi^  AND  Notes  ®=»240— Quabantob. 

A  party,  signing  a  note  upoo  its  back  before 
delivery  to  the  payee,  is  a  guarantor. 

[Ed.  Note^For  other  eases,  see  Bills  and 
Notes;  Cent.  Dig.  »  555-658.] 

3.  Bills  and  Notes  ^=93fK>— NsoKSsnr  op 
NoTicB— Guarantor. 

Under  the  direct  provisions  of  Civ.  Code,  S 
2807,  a  guarantor  upon  a  note  la  liable  up<Hi 
principal's  default  without  demand  and  notice 
oeing  given  him. 

[Ed.  Note.~For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  89  990-1021.] 

4.  Bills  and  Notes  <&=344&— Acceusatino 

PATMENT— ElXEBCISE  OF  OPTION. 
Where  a  note  authorized  the  holder  to  de- 
clare the  entire  amount  payable  on  nonpayment 


of  an  installment,  commencement  of  suit  is  a 
sufficient  exercise  of  such  option  and  notice 
thereof. 

(Ed.  Note^For  other  cseei,  see  Bills  and 

Notes,  Cent  Dig.  S  1302.J 

6.  Biixa  AND  Notes  <S=9446— AccELxnATiKa 

PaTMENT— To  WUOU  AVAILABUE. 
Where  a  note  stated  that  the  entire  amoont 
might  be  declared  due  under  certain  conditions 
at  the  election  of  tbe  bolder,  the  provision  is 
not  confined  to  the  original  payee,  but  extends 
also  to  subsequent  holders. 

[Ed.  Note.— For  otber  eaaea,  asa  Bills  and 
Notes,  Gent  Dig.  i  1302.] 

6.  Biua  AND  Notes  ®=352t— CoHsiDXBATiorr 

— SUFFICIENCT  OF  EVIDENCHL 

Evidence  held  to  sustain  a  flnding  that  tbe 
note  was  given  to  discharge  the  maker's  civil 
liobility  to  paye^  not  to  escape  criminal  pros^ 
cution. 

[Ed.  Note^For  otber  esses,  see  BiUa  end 
Notes,  Cent  Dig.  |  1821.] 

7.  Bills  and  Notes  e=392(2)-<:oN8iDEEA- 

TIO  K— STJFFICaENCT. 

A  note  given  in  compromise  of  a  dvll  lia- 
bility claim  has  a  sufficient  eoosideratioii,  al- 
though payee  might  not  have  recovered  as  mocb 

by  suit 

[Ed.  Note.— For  other  eases,  see  Bills  mad 
Notes,  Cent  Dig.  {S  173, 176.  185,  186.] 

Department  1.  AM>eal  from  Superior 
Court,  City  and  County  of  San  Ftandsoo; 
Franklin  A  Oriffln,  Judge. 

Action  by  Eva  U  Wetsel  against  F.  H. 
Cale,  3.  Jerome  Smith,  and  others.  Jodff* 
ment  for  plalntilf,  and  defendant  Smith  ap- 
peals. Affirmed. 

P.  C.  Boardman,  of  San  Frandaco,  and  l*. 
D.  Manning,  of  Oakland,  for  appellant.  J. 
O.  Beisner,  of  San  Fran^ut^  tor  napcmdenL 

SLOSS,  J.  This  la  an  action  upon  a  note 
whereby  F.  M.  Cale  promised  to  pay  to  Ii.  H. 
Honey  or  order  tbe  sum  of  $5,000,  with  inter- 
est, in  four  installments  of  $1,250  each.  The 
instrument  contained  a  provision  that  In  case 
any  Installment  was  not  paid  within  live 
days  after  It  became  due,  the  whole  of  the 
principal  and  Interest  rematulng  nnpald 
should  f9rthwlth  become  due  and  payable  at 
tbe  election  of  the  holder  of  the  note.  Be- 
fore the  delivery  of  the  note  by  Cale  to  Hon- 
ey, Mabel  Q.  Cale  and  J.  Jerome  Smith  In- 
dorsed the  note  by  writing  their  names  on 
tbe  back  of  it  Honey  indorsed  the  note  and 
delivered  it  to  the  plaintiff.  Tbe  complaint 
alleges  that  the  first  Installment  was  not  paid 
when  due,  that  more  tlutn  five  days  bad 
elapsed  since  such  installment  became  due, 
and  that  the  whole  of  the  note,  with  Interest, 
is  now  due  and  payable.  Judgment  for  $5.- 
000,  with  Interest  and  costs,  was  prayed.  F. 
M.  Gale  and  Mabel  G.  Cale  defaulted.  J. 
Jerome  Smith  answered,  denying  variooa  al- 
legatlms  of  the  complaint,  and  aettlns  uP 
certain  matters  by  way  of  affiiinatiTe  de> 
fenae.  A  jury  trial  was  waived,  and  Qua 
court  made  its  findings  and  wtmd  Jnd^nent 
in  favor  of  the  plaintiff.  Fmn  this  Jndgmoit 
Smith  appeals. 


^For  other  cases  see  sams  topic  ud  KET-NUUBBR  In  all  Kv-HumbvsA  DigMts  and  latana 
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[1-9]  The  complaint  contains  allegations  of 

presentment  and  notice  of  dishonor.  These  al- 
legations were,  however.  Immaterial.  By  rea- 
son of  the  provision  allowing  the  holder,  np- 
on  certain  condlttona,  to  accelerate  the  time 
for  payment  of  the  principal,  the  note  was 
not  a  negotiable  Instrument  National  Hard- 
ware Co.  v.  Sher^vood,  165  Cal.  1,  130  Pac. 
881;  Smiley  v.  Watson,  23  Cal.  App.  409,  133 
Paa  367;  Civ.  Code,  %  30S8.  The  appellant, 
who  bad  written  his  name  upon  the  back  of 
It  before  delivery  to  the  payee,  was  there- 
fore a  guarantor.  First  Nat.  Bank  t.  Bab- 
cock,  M  CaL  96,  29  Pac.  415,  28  Am.  St  Bep. 
94 ;  Rogers  Schulenburg,  111  Oal.  281,  43 
Pac.  899.  As  such,  he  became  liable  upon 
the  default  of  bis  principal,  without  any 
previous  demand  or  notice.  Civ.  Code,  ( 
2807 ;  First  Nat  Bank  v.  Babcock,  supra : 
Pierce  T.  Merrill,  128  Cal.  4&1.  61  Paa  U,  79 
Am.  St  Rep.  56. 

[4,  S]  It  was  not  necessary  for  the  plaintiff 
to  allege,  or  for  the  court  to  And,  that  plain- 
tiff had  elected,  after  an  installment  had 
been  five  days  overdue,  to  declare  tbe  entire 
sum  payable.  The  complalut  set  forth  the 
facts  which  authorized  the  holder  to  exercise 
tbls  right  and  the  commencement  of  the  ac- 
tion to  recover  the  full  amount  is,  in  itself, 
an  exercise  of  the  option,  and  a  sufficient  no- 
tice thereof.,  Hewitt  v.  Dean,  91  Cal.  6,  27 
Pac.  423;  Bank  of  Commerce  v.  ScoBeld,  12Q 
CaL  156,  58  Pac  451 ;  Trinity  County  Bank  T. 
Haas,  151  CaL  553,  91  Pac.  386;  Stalder  t. 
Riverside,  etc.,  Co.,  167  CaL  560, 140  Pac.  252. 
There  Is  no  merit  in  tbe  contention  that  the 
provision  for  accelerating  payments  Is  avail- 
able only  to  the  original  payee.  Tbe  instru- 
ment Is  payable  to  L.  H.  Honey  or  order,  and 
expressly  provides  that  the  right  to  declare 
tlie  principal  due  for  default  In  payment  of 
an  insitallment  Is  to  be  exercised  "at  the  Sec- 
tion of  the  holder  of  this  note." 

[t,  7]  The  atflrmatlve  grounds  of  defense 
set  np  by  Smith  in  his  answer  were  that 
there  was  no  consideration  for  tbe  note,  and 
that  the  same  was  obtained  from  Cale  by 
means  of  threats  of  criminal  prosecution. 
The  appellant  assails  as  unsupported  the 
court's  findings  against  these  defenses.  It 
appears  that  in  October,  1911,  John  T.  Cale,  a 
brother  of  F.  M.  Cale,  was  the  owner  of  six 
lots  in  the  city  of  Richmond,  Contra  Costa 
county.  In  that  month  ho  conveyed  said  lots 
to  one  McCabe,  the  deed  being  executed  by 
F.  M.  Cale  as  attorney  in  fact  for  John  T. 
Cale.  On  February  3, 1912.  McCabe  conveyed 
tbe  lets  to  Honey.  Thereafter,  in  June,  1913, 
John  T.  Cale  executed  and  delivered  a  deed 
oonTeylns  the  same  lots  to  J.  O.  Itctal&,  F.  B. 
Cocper.  and  FtbH  J.  T.  Dawson.  F.  M.  Cale 
tocA  put  Id  this  transaction.  Bohlte,  Coop- 
er,  and  Dawson  placed  their  deed  on  record. 
Neltha-  tbe  deed  tram  Cale  to  McCabe^  nor 
tiiat  from  HcOabe  to  Hod^,  had  then  beat 


recorded.  When  Honey  learned  of  the  snbee- 
qucnt  conveyance,  which,  apparently,  divest- 
ed his  title  (ClT.  Code.  1 1214),  be  addressed 
John  T.  Cale,  demanding  that  he  give  the 
matter  his  attention.  About  the  same  time 
Honey  called  the  facts  to  the  attention  of  the 
district  attorney  of  the  city  and  county  of 
San  Francisco,  and  sought  the  Issuance  of  a 
warrant  charging  John  T.  and  F.  M.  Cale 
with  a  violation  of  section  B33  of  the  Penal 
Code.  Several  Interviews  were  had  between 
F.  M.  Cale  and  Honey  in  tbe  presence  of 
their  own  attorneys  and  the  district  attorney. 
There  Is  evidence  that  the  district  attorney 
expressed  the  opinion  that  there  was  no 
criminal  intent  on  tbe  part  of  either  Cale. 
and  that  tbe  matter  was  one  that  should  be 
adjusted.  Honey  claimed  that  he  had  been 
damaged  In  the  sum  of  over  $5,000.  Cale 
thought  tills  demand  excessive.  But  he  and 
Honey  finally  entered  into  an  agreement  for 
the  giving  of  the  note  In  question,  and  Honey 
executed  a  writing  in  which,  after  reciting 
the  preceding  transactions,  he  released  and 
discharged  John  T.  and  F.  M.  Cale  from  all 
claims  for  damages.  The  testimony  of  Cale 
was  that  he  gave  tbe  note  in  order  to  avoid 
the  threatened  criminal  prosecution.  The 
finding  of  the  court  however,  was  to  the  con- 
trary, and  the  evidence  amply  supports  the 
flndlDg.  Honey  had  a  claim  for  damages 
against  the  Cales,  and  the  court  was  war- 
ranted in  believing  that  be  was  advancing  it 
in  good  faith.  The  compromise  of  such  claim, 
and  his  forbearance  to  sue  upon  it  constitut- 
ed a  sufficient  consideration  for  tbe  note. 
Rohrbacber  t.  Altken,  145  CaL  485,  78  Pac 
1054;  Union  Collection  Co.  v.  Buckman,  100 
Cal.  159,  163,  88  Pac.  703,  9  L.  K.  A.  (N.  S.) 
568,  119  Am.  St  Rep.  164,  11  Ann.  Cas.  609. 
Tbe  validity  of  the  new  promise  does  not  de- 
pend on  any  subsequent  Inquiry  Into  the  legal 
sufficiency  of  the  demand  so  compromised. 
Naglee  r.  Lyman,  14  Cal.  455;  Rohrbacher  v. 
Aitken.  supra;  Wbelan  v.  Swain,  132  CaL 
389,  391,  64  Pac.  660.  It  Is  of  no  conHequence, 
therefore,  that  Honey  might  not  have  suc- 
ceeded in  recovering  as  much  as  $5,000  If  he 
had  brought  suit  This  was  the  amount 
agreed  upon  in  settlement  of  his  demand,  and 
the  iwomlsor  cannot  now  repudiate  bis  con- 
tract upon  the  ground  that  be  agreed  to  glre 
too  much. 

Complaint  Is  made  of  the  ^Inre  of  tbe 
court  to  Oud  on  the  allegations  of  the  answer 
that  the  plaintiff  was  not  a  bona  fide  bolder 
for  Tslne  before  maturity.  But  since,  as 
plaintiff  concedes,  ber  rights  as  bolder  of  a 
mmn^otlable  instrument  were  no  greater 
than  those  of  the  original  payee,  these  allega- 
tions did  not  present  a  material  lS8u& 

We  find  no  emr  In  tbe  record. 

Tbe  Judgment  Is  alBrmed. 

We  concur: SHAW,  J.;  LAWLOB*  J. 
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BEENARD  t.  RENARD  et  al.  (S,  F.  7034.) 
(Supreme  Court  of  California.   June  1,  1917.) 

1.  Landlobd  and  Tknant4s>1  10(2)— Acokpt- 

ANOC  OF  TENAWT'B  ABANDONMENT. 
Where  premises  are  abandoned  by  the  lessee, 
who  denies  liability  under  lease,  and  landlord 
anumea  actual  possession  and  absolute  control 
of  premises  and  releases  them,  or  attempts  to 
do  so,  without  anything  belne  done  to  indicate 
that  he  is  acting  for  the  lessee,  the  landlord 
cannot  thereafter  say  that  he  has  not  accepted  a 
surrender  of  the  term,  and  it  is  immaterial  that 
the  lewce  refused  to  accept  poasession  at  all,  or 
tbfit  the  lessor  failed  to  obtain  a  permanent  ten- 
ant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fiS  367-360.1 

2.  PLEADINO  «=9l27(2)— ANSWEB^ADMlSSIONa 

—Action  fob  Rent— Abandonment. 

Id  lessor's  action  for  rents  after  lessee's 
abandonment,  lessee's  answer,  alleging  that  les- 
sor refused  to  cancel  lease,  did  not  show  that  the 
lessor  had  failed  to  accept  the  abandonment. 

riCd.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  SI  264.  267.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  FranclBco;  Franklin 
A.  GrlSln,  Judge. 

Action  by  Nellie  B.  Bernard  against  L. 
Renard  and  others.  Defendants  appeal  from 
Judgment  for  plaintiff  and  from  order  deny- 
ing motion  for  new  trial.  Reversed. 

Jos^b  B.  ODonnell  and  Costelloft  Gostello, 
all  of  San  Frandsco  (E.  B.  HoerclinOT,  of 
San  Frandsoo,  of  counsel),  for  appellants. 
Hongbton  &  Houghton,  of  San  Fiandsco,  tor 
respondent. 

ANGELLOm,  C.  J.  This  Is  an  action  to 
recover  a  Judgment  for  money  allied  to 
be  dne  as  rent  under  the  terms  of  a  written 
lease,  the  defendants  being  the  trustees  of 
the  creditors  of  the  lessee  c(»i>oratlon  (a 
dissolved  corporation),  and  the  sureties  on 
the  bond  given  by  the  lessee  for  the  payment 
of  the  stipulated  rent  and  the  observance 
of  the  other  covenants  of  the  lease.  The 
cause  was  tried  with  a  Jury,  which  returned 
a  verdict  forplalntUT  for  $7,500.  Defendants 
appeal  from  the  Judgment  and  from  an  order 
denying  their  motion  for  a  new  trlaL 

[1]  The  action  was  for  rents  at  $900  per 
month  for  the  period  oommendng  November 
14,  1908,  and  ending  June  14,  1910.  The 
■ease  was  one  dated  March  6,  1907,  of  a  lot 
of  land  and  a  building  to  be  erected  by  the 
lessor  thereon,  for  the  term  of  10  years; 
said  term  to  begin  when  the  building  was 
completed  and  ready  for  occupancy,  at  l&OO 
per  month  for  the  first  five  year^  and  91,- 
000  per  month  for  the  second  five  years.  Be- 
fore the  completion  of  the  building  and  in 
February,  190B,  differences  arose  between  the 
parties.  Dnrlng  that  month,  a  formal  notice 
of  resdsdon  signed  by  the  lessee  was  left  on 
the  premises  and  received  by  the  lessor.  It 
stated  substantially  that  the  lessee,  by  reason 
of  the  fact  that  it  was  induced  to  enter  the 
lease  by  certain  alleged  false  and  frandnlent 


representations,  and  also  because  the  build- 
ing had  not  been  completed 'as  soon  as  prom- 
ised, elected  to  rescind  the  lease,  offered  to 
restore  all  property  In  said  building  and 
premises,  and  demanded  that  the  lease  be  re* 
sdnded  and  surrendere*^  The  lessor  on  Feb- 
ruary 17.  1908,  sent  to  the  lessee  the  follow- 
ing notice,  vti.: 

"Tour  notice  of  rescission  I  have  received  and 
the  only  answer  I  hav^  to  make  to  it  is  that 
the  rescission  of  a  lease  requires  the  action  of 
all  parties  thereto  or  the  Judgment  of  a  compe- 
tent court.  Tonr  bailding  will  l>e  ready  for  oc- 
cupancy within  the  next  forty  days." 

On  May  14,  1908,  the  lessor  notified  the 
lessee  that  the  building  was  comi^eted  and 
tendered  possession  tbexeot  and  demanded 
payment  of  the  first  montli's  rent,  and  the 
lessee  refused  to  accept  It  or  any  portion 
thereof,  or  to  pay  any  rent  under  the  lease. 
This  apparently  ended  the  commnnlcations 
between  the  parties  until  the  commencenumt 
of  this  action  over  four  years  later,  Novem- 
ber 14.  1912,  Tlie  lessee  never  went  Into 
possession  of  the  premises  and  never  paid 
any  rent. 

Almost  immediately  after  May  14,  1908, 
the  plalntur  began  ^orta  to  aecnre  a  tenant 
for  the  property.  She.  however,  secured  no 
permanent  tenant,  although  she  endeavored 
to  do  so.  It  was  put  into  tbe  hands  of  vari- 
ous real  estate  agents  for  that  purpose,  and 
there  were  large  signs  "palntedVm  the  build- 
ing, placed  on  It"  for  the  purpose  of  attract- 
ing tenants.  Tarlous  *^o  let"  i^gns  were 
placed  on  the  building  by  plalnUff,  the  first 
as  early  any  way  as  July.  1908.  The  prem- 
ises were  let  by  the  lessor  temporarUy  to 
vaitous  parties.  They  were  first  so  let  dur- 
ing the  latter  part  of  1908  "for  between  a 
month  or  two  months,"  $324  rental  being  re- 
ceived. In  the  sprliv  of  1909,  the  premises 
were  so  let  for  abont  three  months  at  $150 
a  month.  Again  they  were  so  let  to  various 
tenante  throui^  a  real  estate  agency,  for  **a 
trifle  less  than"  $600.  On  July  IQ,  1910,  ac- 
cording to  the  alt^tlcma  of  the  complaint, 
plalntlfll  finally  dl^XMWd  of  said  building. 
During  all  of  the  time  after  June,  190S,  plain- 
tiff apparently  treated  the  property  as  ab- 
solutely at  her  disposal  for  her  own  benefit, 
iuSt  as  thoufl^  the  lease  to  the  defendant 
lessee  was  not  in  existence.  After  the  r» 
fusal  of  tbe  lessee  to  accept  the  premlseB, 
no  word,  oral  or  written,  was  conv^ed  to  it 
to  the  effect  that  plaintiff  did  not  hold  pos- 
sesion of  the  premises  solely  in  Iter  own 
right  and  for  her  own  benefit  and  without 
regard  to  the  leas&  No  suggestion  was  made 
to  the  lessee  that  she  Int^ed  to  let  tbe 
premises  for  the  benefit  of  the  lessee,  or  at 
all,  and  no  Information  was  given  as  to  the 
fbct  of  any  of  the  tenancies.  And  finally, 
in  July,  1010,  as  we  have  seen,  the  building 
was  permanently  dispose  of  by  plaintiff,  ap- 
parently without  any  Information  as  to  tbe 
intuition  to  dUqpose  of  it  being  given  to  the 
lessee. 
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Vpaa  these  fticto,  as  to  wbich  there  Is 
DO  conflict,  It  seems  clear  to  us  that  the 
doctrine  of  Welcome  t.  Hess,  90  Cal.  507,  27 
Pac.  3G9,  25  Am.  St.  Rep.  145,  >  applicable. 
It  is  trae  that  the  facts  of  this  case  differ  In 
some  particulars  from  those  of  Welcome  t. 
Hess,  supra;  bat  they  differ  in  no  such  way 
as  to  mnke  the  conclusion  arrived  at  there 
Inapplicable  here.  The  real  thing  there  decid- 
ed was  that  where  the  premises  are  aban- 
doned by  the  tenant,  who  avows  his  intention 
not  to  be  l>ound  by  his  lease,  the  assumption 
of  actual  possession  and  absolute  control  of 
the  premises  by  the  lessor,  including  efforts 
to  let  and  the  actual  reletting  thereof  to  oth- 
ers, without  saying  or  doing  anything  to  so 
qaalify  his  acts  as  to  Indicate  that  he  is  not 
acting  In  bla  own  right  and  for  his  own 
benefit  as  owner  entitled  to  possession,  with- 
out saying  or  doing  anything  to  Indicate  that 
he  is  acting  for  the  benetlt  of  the  lessee  or 
reletting  on  the  lessee's  account  and  for  his 
benefit,  he  will  not  be  heard  thereafter  to 
say  that  he  has  not  accepted  a  surrender 
ot  the  term.  This  Is  the  settled  law  In  this 
state,  although  there  are  cases  to  the  con- 
trary in  some  other  states.  The  discussion 
of  the  question  in  Welcome  v.  Hess,  supra, 
was  such  as  to  make  It  unnecessary  to  con- 
sider the  matter  at  length  in  this  opinion. 
The  law  on  this  question  was  very  clearly 
stated  by  the  District  Court  of  Appeal  of 
the  Second  Appellate  District  in  an  opinion 
written  by  Presiding  Justice  Conrey  in  Reh- 
topf  V.  W\n  et  aL,  31  Cal.  App.  605,  161  Pac 
285,  as  follows: 

"Where  a  tenant  abandons  the  leased  property 
and  repudiates  the  lease,  the  landlord  may  ac- 
cept possession  of  the  property  for  the  benefit  of 
the  tenant  and  relet  the  same,  and  thereupon 
may  maintain  an  action  for  damages  for  the 
difference  between  what  he  was  able  in  good  faith 
to  let  the  property  for  and  the  amount  provided 
to  be  paid  under  tne  lease  agreement.  Bradbury 
r.  Higginson,  162  Cal.  602  ^123  Pac  7971.  But 
a  lessor  who  chooses  to  follow  that  course  must 
in  some  manner  give  the  lessee  information  that 
h«  is  accepting  such  possession  fOr  the  benefit  of 
the  tenant  and  not  in  his  own  right  and  for  bis 
own  beneGt.  If  the  lessor  takes  possession  of 
property  delivered  to  him  by  bis  tenant  and  does 
BO  unqualifiedly,  he  thereby  releases  the  tenaaL 
Baker  v.  Eilers  Music  Co.,  26  Cal.  App.  371  n46 
Pac.  10561:  Welcome  v.  Hess,  90  Cal.  507  [27 
Pac.  860,  25  Am.  St.  Rep.  145].  An  unqualiffed 
taking  of  possession  by  the  lessor  and  reletting 
of  the  premises  by  him  as  owner  to  new  tenants 
is  inconsistent  vath  the  continuing  force  of  the 
original  lease.  If  done  without  the  consent  of 
the  tenant  to  such  interference,  it  Is  an  eviction, 
and  the  tenant  will  be  released.  If  done  pursu- 
ant to  the  tenant's  attempted  abandonment,  it  is 
an  acceptance  of  the  surroider  and  likewise  re- 
ksses  the  tenant" 

It  ts  clear  that  the  mere  fiict  that  the  les- 
see refnsed  to  accept  possession  at  all  and 
never  went  into  possession  does  not  present 
any  material  distinction,  in  view  of  the  sub- 
sequent acts  of  the  lessor.  Nor  does  It  ma- 
terially affect  the  matter  that  the  lessor,  not- 
wltbstanding  her  efforts  in  that  behalf,  fiiUed 
to  obtain  a  permanent  tmant  for  a  term  ex- 
tending  b^ond  the  term  prescribed  by  the 
lease  to  defendant  corporation.   Of  coarse, 


such  a  letting  wltboat  any  act  or  word  to 
qualify  its  ^ect  woald  have  very  clearly 
shown  an  absolute  acceptance  of  the  sur- 
render of  the  term,  just  as  the  permanent 
disposition  by  the  lessor  of  the  building  in 
July.  1910,  showed  to  a  certainty  that  the 
lessor  was  then  holding  the  premises  solely 
In  her  own  right  and  In  no  way  for  the  ben- 
efit of  the  tenant.  But  her  efforts  to  obtain 
a  permanent  tenant  were  Jnst  as  potent  in 
their  effect  as  showing  her  attitude  with  re- 
gard to  the  premises  In  this  connection,  as 
would  have  been  her  actual  letting  in  the 
event  of  finding  such  a  tenant,  and  her  con- 
dvkct  in  this  regard  together  with  her  con- 
duct generally  in  relation  to  the  premises  from 
as  early  as  July,  190S,  bring  the  case  with- 
in the  rule  we  have  referred  to.  notwith- 
standing her  fnllnre  to  obtain  a  permanent 
tenant  The  refusal  to  accept  the  offer  of 
rescission  made  in  February,  1908,  and  the 
subsequent  tender  of  the  premises  nnd  de- 
mand for  one  month's  rent  in  May,  1908,  are 
also  of  no  importance  In  so  far  as  the  ques- 
tion we  are  considering  is  concerned.  These 
things,  of  course,  showed  the  then  attitude 
of  the  lessor  in  the  matter  and  the  desire 
that  the  lessee  should  accept  the  premises 
under  the  lease.  But  even  then  the  lessor  did 
not  indicate  that  In  the  event  of  the  lessee's 
refusal  to  accept  possession  she  would  never- 
theless continue  to  regard  the  property  as 
belonging  to  the  tenant  for  the  specified  term. 
And,  as  we  have  seen,  ber  subsequent  con- 
duct with  regard  thereto  was  a  complete 
negation  of  any  such  attitude  on  her  part 

[2]  Some  reliance  Is  placed  by  plaintiff  in 
this  connection  upon  certain  allegations  In 
defendants'  pleadings  by  way  of  further  an- 
swer and  defense  and  cross-CMuplalnt.  In 
addition  to  their  denials  of  the  allegations 
of  the  complaint  in  this  action  commenced 
November  14,  1812,  they  songht  a  conclu- 
sion of  rescission  of  the  contract  of  lease 
on  the  ground  of  alleged  false  representatlcniB 
which  Induced  the  making  thereof,  and  in 
this  connection  alleged  the  giving  of  the  no- 
tice of  rescission  In  February,  1908,  to  which 
we  have  referred,  and  that  the  plaintiff  "re- 
fused and  still  refuses  to  rescind  or  cancel 
said  lease."  So  for  as  the  question  of  sur- 
render that  we  have  been  discussing  Is  con- 
cerned, the  cmly  force  that  can  be  attribut- 
ed to  this  allegation  in  the  connection  in 
which  It  is  used  is,  at  course,  by  way  of 
admission  of  the  defendants  that  there  never 
waa  any  unqualified  acceptance  by  the  lessor 
of  possesion  and  control  of  the  premises  for 
her  own  ezelnslTe  benefit,  notwlthstandliv 
the  lease.  We  cannot  read  it  as  intended  to 
have  or  as  having  In  fact  any  sudi  meaning, 
or  as  being  of  any  Importance  In  the  solu- 
tioD  of  the  question  we  have  discussed. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concnr:  SHAW,  J.;  SL088,  X;  UEL> 
VIN,J.;  BENSHAW.J. 
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BRACQUEB  T.  MOTTET  CO.   (S.  F.  6967.) 

(Supreme  Court  of  California.    June  1*  1917. 
Itefaearinc  Denied  June  30.  1917.) 

1.  Master  and  Servant  ^^KS— Injuetks  to 
Servant  —  Liabiutt  or  Uaster  —  Neoli- 

GENCE. 

For  injurico  received  by  a  servant  in  the 
course  of  hiti  employment  prior  to  enactment 
of  St.  101.?,  p.  270,  the  mnister  was  not  liable 
In  tbe  obsence  of  Diligence. 

[Ed.  Note.— For  other  cbscb,  see  Mnster  and 
Servant.  Cent  Dig.  H  135.  136,  i:i9,  140.1 

2.  Master  and  Servant  «=>278(1)— InJ^ct 
TO  Servani^Neougenck  of  Masteb— Evi- 
dence. 

In  an  actlim  br  a  night  clerk  for  injuries 
received  while  attempting  to  remove  a  boisterous 
man  from  the  botrl,  eviilence  held  insuRicicnt  to 
riiow  ticgli«enee  of  the  master;  instruction  Riv- 
en rlerk  not  to  fumisb  the  man  with  accommo- 
dations not  being  an  order  to  assume  new  and 
perilous  duties. 

[Rd.  Note.— Fmt  other  casos.  see  Master  and 
Servant,  Cent.  Dig.  SS  054,  067.1 

In  Bank,  Appeal  from  Superior  Court, 
CIt;  and  County  of  SaD  Francisco;  Adolpb- 
na  E.  Graupner.  Judge. 

Action  by  John  Bracquee  against  tbe  Mot- 
tet  Company,  a  corporation.  From  a  Judff- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

L.  A.  Redman  nnd  Hedmnn  &  Alexander, 
all  of  San  FVanclaco,  for  opiH-IInDt.  J.  C.  B. 
Hebbnrd  and  Hamilton  A.  Bauer,  both  of 
San  FrandsoD,  for  respondent. 

ANGELLOTTI,  O,  J.  On  account  of  per- 
sonal Injuries  received  in  tbe  course  of  bis 
employment  as  nlgbt  clerk  of  the  ilotel  Al- 
bany In  San  Francisco  on  April  26,  1913, 
plaintiff  ohtained  a  Judgment  for  damages 
against  defendunt  corporation,  which  Owned 
and  o|>erated  said  hotel.  We  have  here  an 
appeal  from  such  judgment. 

[1]  Ah  will  be  noted,  tbe  Injuries  were  re- 
ceived prior  to  tlie  enactment  of  our  law 
creating  a  liability  on  the  part  of  an  em- 
ployer to  an  employ^  for  compensation  for 
Injuries  received  in  the  course  of  and  aris- 
ing out  of  bis  employment  without  regard  to 
negligence.  Stats.  1013,  p.  279.  Hence  the 
resort  to  an  action  In  the  superior  court  for 
the  damages  caused  by  the  injury,  wherein, 
of  course,  it  was  essentia]  to  a  recovery  by 
the  emptoyfi  that  there  should  be  alleged  and 
proved  some  fault  or  negligence  on  the  part 
of  tbe  euiployer  proximately  causing  tbe  In- 
Jury.  That  in  such  an  action  the  employer's 
liability  ot  all  Is  dependent  upon  some  fault 
or  negligence  on  his  part  Is  a  proposition  too 
thoroughly  settled  to  require  discussion. 

[2]  Tbe  complaint  does  not  In  terms  al- 
lege any  negligence  on  tlte  part  of  the  em- 
ployer. It  does  allege  that  he,  "while  acting 
In  the  course  of  his  employment  as  such 
clerk  at  said  hotel,  was  ordered  and  direct- 
ed by  defendant  not  to  permit  a  certain  tiois- 
terooB  and  objectionable  man,  who  was  then 


and  there  seeking  a  room  In  said  hotel,  to  be- 
come a  guest  therein,  and  plaintiff  was  tfaeo 
and  there  ordered  and  directed  by  defendant 
to  remove  said  man  from  said  hotel,**  and 
that  while  he  was  attempting  to  obey  said 
order,  he  was  assaulted  by  said  man,  and 
t>eaten  and  thrown  down  a  'flight  of  stairs, 
thus  receiving  the  Injuries.  If  we  assume 
that  this  sutBciently  shows  neglisence  on  the 
part  of  the  employer,  It  must  be  upon  tbe 
theory  that  the  employer  by  virtue  of  his 
orders  to  the  employe  required  him  to  per- 
form new  and  perilous  duties  without  giving 
him  proper  warning  of  the  danger  involved. 
We  do  not  deem  It  necessary  to  decide 
whether  the  complaint  can  be  held  to  suffi- 
ciently state  snch  a  cause  of  action.  Tbe 
evidence  docs  not  measure  up  to  the  allpga- 
tions  of  the  complaint,  and,  we  are  satisfied, 
was  insufficient  to  support  the  verdlcL  At 
the  conclusion  of  the  plalnUffs  case  a  motion 
for  a  nonsuit  was  made  and  denied.  It 
should  have  been  granted.  Defendant,  how- 
ever, subsequently  Introduced  its  evidence, 
but  this'  evidence  in  no  degi-ee  supplied  the 
defects.  At  the  close  of  the  testimony  de- 
fendant requested  tlie  court  to  Instruct  the 
Jury  to  find  for  it.  This  request  was  denied. 
It  should  have  been  granted,  and  Its  denial 
la  assigned  as  error. 

Considering  tbe  evidence  ^ven  In  support 
of  plaintiff  In  the  light  most  favorable  to 
b!m,  it  presented  substantially  this  situa- 
tion: Plaintiff,  who  was  72  years  of  age* 
was  night  clerk  In  the  Hotel  Albany,  a  room- 
ing house  at  187  Third  street,  San  Frand^ 
CO.  He  was  on  duty  as  such  the  night  of 
April  26,  1913.  The  office  was  on  the  second 
floor  of  the  building,  across  a  little  hall  at 
the  head  of  the  stairway  lending  from  the 
f?round  floor,  which  was  occupied  by  stores. 
The  stairway  Is  broken  about  the  middle  by 
a  landing,  where  it  turns.  Two  men  came 
to  the  office  and  asked  for  a  room.  One  of 
these  was  apparently  Intoxicated  and  "nas- 
ty" and  "boisterous."  Plaintiff  showed  them 
to  a  room.  He  subsequently  told  tbe  nuin- 
ager,  who  had  a  talk  with  this  man.  and 
Qnally  the  man  gave  up  the  key  to  tbe  room 
and  voluntailly  left  the  house.  A  short  time 
thereafter  he  came  back  and  asked  plaintiff 
to  let  him  go  to  the  room,  and  plaintiff  said, 
"Xo.  I  can't  let  you  in  the  room ;  you  heard 
the  manager;  you  have  gived  up  the  key;  I 
have  no  right  to  do  that;  I  can't  change 
that."  The  man  then  went  away,  but  a 
short  time  thereafter  returned  again,  wltb 
the  same  request,  which  was  again  denied, 
and  he  again  left.  Shortly  thereafter  the 
manager  came  to  the  office  and  plaintiff  told 
him  that  thia  man  had  been  annoying  him 
by  coming  back  and  requesting  to  be  glv^ 
accommodations.  The  manager  said,  "He 
has  given  up  the  key;  don't  let  him  Ln." 
The  manager  then  left  and  plaintiff  remain- 
ed alone  in  the  office.  Some  time  later  the 
man  again  returned.   PlaistUC  was  in  the 
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office,  the  window  of  wtaldi  looked  ont  upon 
tbe  stairway.  The  man  came  to  the  window 
iritb  tbe  same  request,  wblch  was  again  de- 
nied, and  be  was  asked  to  go  awi^  and  not 
annoy  plaintiff  longer.  He  did  go  down  tbe 
■talrs  to  ttie  landing  or  the  step  above  tbe 
landing,  and  plalntUT  came  ont  of  tbe  office 
and  to  tbe  bead  of  the  stairway,  wnd  en- 
deavored to  persuade  blm  to  leave  tbe  build- 
ing. Suddenly  the  man,  who  had  not  before 
^wn  any  Inclination  to  tbe  use  of  force, 
In  some  way  reached  up  and  took  bold  of 
plaintiff,  with  tbe  result  that  plaintiff  was 
draped  or  tall  to  tbe  landing.  recelTlng  the 
Injuries  on  account  of  which  this  action  was 
bvougbt. 

It  wlU  be  observed  that  there  Is  nothing  la 
all  this  to  Indicate  that  plaintiff  had  been 
given  any  order  or  Instruction  to  remove  the 
man  from  tbe  pranlses,  <a  any  Instruction 
Involving  tbe  use  of  force  by  him.  Substan- 
tially, he  had  been  Instructed  simply  not  to 
fomlsb  the  man  with  acnnnmodatlona.  ot. 
In  the  language  of  the  complaint,  "not  to 
permit**  him  "to  become  a  guest  therein." 
The  instruction  meant  no  more  than  that 
plaintiff  should  not  receive  tbe  man  as  a 
gneat.  •ntalliitf  the  performance  at  a  duty 
neceasarlly  devolving  on  deifcs  In  hotels  and 
looming  booses  constantly,  that  ot  refusli^ 
aoemnmodatlons  to  applicants.  It  Is  Impoe- 
dble  to  find  In  tbe  Instmctltm  or  conduct  of 
tbB  managn*  any  ba^  for  an  inference  of 
negligence  on  his  part  in  the  matter,  any 
basis  (or  an  inference  of  the  ondsslon  of  any 
Information  which  be  was  reasonably  called 
open  to  give  tbe  employ^,  or  of  tbe  omission 
of  any  precaution  he  was  reasonably  called 
upon  to  make  tot  bis  safety. 

Tbe  testimony  given  for  the  defense  added 
nothing  of  benefit  to  plaintiff.  Tbe  manager 
testified  that  he  and  tbe  Mottets  were  away 
from  the  hotel  all  the  evening,  returning 
about  1  o'clock,  and  this  man  was  just  being 
given  a  room ;  that  the  man  was  Intoxicated, 
and  some  dispute  ensued,  resulting  in  tbe 
man  threatening  to  leave,  and  be  told  talm 
that  was  "up  to  blm,"  and  the  man  left; 
that  be  followed  him  to  tbe  bead  of  the 
stairs  and  saw  blm  go  out.  and  that  he  tben 
said  to  plaintiff  that  be  did  not  want  that 
man  In  tbe  bouse,  and  *'lf  be  returns  or  re- 
fuses to  leave  the  bouse,  either  call  me  or 
get  an  officer" ;  that  after  taking  some  coffee 
he  then  went  to  bed,  and  diortly  thereafter 
heard  shouts  for  help  and  rushed  down  tbe 
stairs  and  found  plalnUff  lying  on  the  land- 
ing floor. 

It  may  be  conceded  solely  for  the  purposes 
of  the  decision  that  if  plaintiff  bad  been  or- 
dered to  personally  eject  this  man  from  tbe 
premises,  and  In  attonptlng  to  do  so  was 


injured,  It  might  be  held  under  the  drcum- 
stances  tbat  there  was  some  basis  for  a  find- 
ing of  negligence.  But  there  was  nothing  of 
that  sort  In  the  case,  no  setting  of  the  em- 
ploy6  to  a  dangerous  task,  no  order  to  as- 
sume new  and  perilous  duties.  In  tbe  lan- 
guage of  Kennedy  v.  Chase,  119  Cat.  &t7,  62 
Pac.  as.  63  Am.  SL  Rep.  153.  a  case  cited  by 
plaintiff,  "there  cannot  be  neglect  without 
the  existence  of  a  corresponding  duty."  and 
we  look  in  vain  at  the  evidence  In  this  case 
to  discover  anything  indicating  the  existence 
of  any  duty  devolving  on  defendant  to  give 
any  Information  to  plaintiff  or  to  take  any 
additional  precaution  for  tbe  personal  safety 
of  plaintiff  In  this  matter. 

We  are  entirely  at  a  loss  to  account  for 
the  verdict  in  this  case  upon  any  other  the- 
ory than  the  one  It  Is  claimed  by  defendant 
was  adopted  In  the  trial  court,  vis.  that  If 
tbe  Injuries  were  received  by  plaintiff  In  the 
course  of  bis  employment,  and  arose  out  of 
his  employment,  tbe  defendant  was  liable 
without  regard  to  whether  or  not  there  was 
any  negligence  or  fault  on  Its  part  Of 
course,  this  could  not  be  In  view  of  the  law 
applicable  to  tbe  case.  Tbat  It  was  the  the< 
ory  adopted  In  the  trial  court  appears  to  be 
borne  out  by  an  instruction  given  to  the  Jury, 
as  follows: 

"If  7ou  seDtlemen  of  tbe  jury  believe  from  the 
evidence  thnt  ttie  relntlon  of  master  and  servant 
existed  between  plaiDtiff  and  dcfendtmt  at  tbe 
time  of  the  accident,  and  if  you  believe  that  in 
tbe  careful  disclfarge  of  his  duty  and  in  obedience 
to  the  isstniction  received  by  plaintiff  from  de- 
fendant or  its  afcent  or  manager  in  charge  of  the 
Albany  Hotel  the  plnintiCf  received  the  injuries 
he  complnlDs  of.  I  charge  you  tbnt  the  defend- 
ant ia  responsible  and  in  damages  liable  for  the 
results  of  that  accident.  I  cbqrge  you  that  in- 
JuripB  received  in  tbe  line  of  a  servant's  duty,  or 
witbin  the  scope  of  bis  enq^loyment,  make  the 
master  liable." 

nils  mnnlfMly  \ras  erroneous  and  prob- 
ably accounts  for  tbe  verdict. 

Looking  at  the  case  In  tbe  light  most  fa- 
vorable to  plaintiff,  it  simply  presents  the 
case  of  an  employ^  who  was  nnfortunnfely 
Injured  In  the  course  of  bis  employment, 
without  any  fault  or  negligence  on  tbe  (mrt 
of  tbe  employer,  at  a  time  when  we  had  no 
compulsory  coiniiensatlon  law  rendering  an 
emploj'er  liable  for  injuries  to  his  eniployte 
sufTered  in  tbe  course  of  and  arising  out  of 
the  employment  without  regard  to  whether 
there  was  any  fttnlt  or  negligence  on  tbe  em- 
ploye's part  In  snch  a  case  there  can  be,  of 
course,  no  liability  on  the  part  of  the  em- 
ployer on  account  of  the  Injuries. 

Tbe  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  UELYIN.  J.j 
StX>SS.  J.;  HKNSHAW,  J. 
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ARTHUR  ».  cm  OF  PBTALUMA  et  aL 
(S.  P.  8174.> 
(Supreme  Coart  of  California.   May  31,  1917.) 

1.  Municipal  Corfobatiohs  «=»864(1)— In- 
debtedness— Amount. 

Where  a  citj-'a  current  revenues  were  suffi- 
cient to  pa;  a  printiDK  claim  when  it  accrued,  but 
not  thereafter,  when  payment  waa  demanded, 
elaim  reduced  to  judsjment,  and  monw  to  pay  it 
rnised  by  sppcial  tax  levy  pursuant  to  St.  Iwl,  p. 
794.  payment  thereof  was  prohibited  by  Cooet 
art.  11,  §  18,  prohibitine  cities  from  incurring  in- 
debtedness exceetUng  in  any  year  the  income 
and  revenue  i)rovidra  for  such  year,  unless  oth- 
erwise authorized  by  special  election. 

[Ed.  NotcT.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1828.] 

2.  Municipal  Cobpobatioks  «=:9868(1)— Ir- 

DERTEDNES8 — AllOUNT. 

Where  an  indebtedness  against  a  city  wan 
valid  when  incurred,  a  subsequent  exbaustjon  of 
funds  from  which  it  could  be  paid  only  affects 
the  remedy  to  obtain  payment,  and  does  not 
prevent  a  judgment  being  secured  for  the  amount 
due. 

[Ed.  Note.-— Fot  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1842.] 

8.  Municipal  Corporations  «=9804(1)— Ik- 

dbbtednebs — amount. 
A  printing  bill  incurred  under  Const,  art  11, 
{  8,  authorizing  certain  C'tirs  to  adopt  a  rh"rt*>r 
and  provldinK  for  Its  publication.  Is  a  municipal 
Indebtedness  or  liability  within  Const,  art.  il, 
I  18,  prohibiting  cities  from  incurring  any  in- 
debtedness or  liability  exceeding  the  current 
year's  income,  unless  authorized  to  do  so  by  a 
special  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1828.] 

In  Bank.  Application  for  writ  of  mandate 
against  tbe  City  of  Pctaluma  and  othors. 
Transfer  made  from  the  District  Court  of 
Appeals  of  the  Third  Appellate  District  be- 
cause of  the  Inability  of  the  Judges  of  that 
court  to  agree  upon  a  Judgment  Alterna- 
tive writ  discharged  and  proceeding  dis- 
missed. 

LIppttt  &  Uppitt,  of  Petaluma.  R.  h. 
Thompson,  of  Santa  Rosa,  and  Newton  A. 
Johnson,  of  Petaluma,  for  petitioner.  G.  P. 
Hall,  of  Petaluma,  and  W.  F.  Cowan,  of 
Santa  Rosa  (E.  J.  Dole,  of  Petalnma,  of 
counsel),  for  respondenta 

ANGEbLOTTI,  C.  J.  This  la  a  proceeding 
In  mandate  to  compel  the  allowance  and 
payment  of  a  claim  of  petitioner  against  the 
dty  of  Petaluma.  The  proceeding  was  com- 
menced in  the  District  Court  of  Appeal  of 
the  Third  Appellate  District,  and  was  ordered 
transferred  to  this  court  because  of  the  In- 
ability of  the  Judges  of  that  court  to  agree 
upon  a  Judgment 

Petitioner's  claim  was  for  printing  done  by 
him  for  the  city  dnrlng  the  nscat  year  1910- 
11,  in  his  newspaper,  the  Petaluma  Dally 
Courier,  tbe  contract  for  dty  printing  for 
that  year  having  been  awarded  to  him  as 
the  lowest  bidder  for  the  work.  The  par- 
ticular printing  was  the  pabllcatloa  In  said 
paper  of  a  proposed  freeholders*  charter. 


which  the  tmatees  of  the  dty  had  orderea 
published  "in  tbe  majuer  provided  by  law." 
When  the  printing  was  done  there  was  suf- 
ficient money  In  tbe  tAty  treasury  <tf  tbe 
revenue  of  tliat  fiscal  y^r  to  pay  petititm- 
er's  claim.  His  demand  in  due  form  for  the 
amount  alleged  to  be  due  was  filed  with  tbe 
dty  clerk  on  Marcb  28,  1011^  but  at  that 
time  the  revenues  provided  for  tbe  fiscal  year 
bad  been  entirely  exhausted.  The  claim  waa 
disallowed.  Petitioner  brought  his  acttm 
against  tbe  d^  tbereon,  and  in  September, 
1912.  obtained  a  judgment  for  tbe  full 
amount  of  bis  dalm.  'That  Judgment  was 
subsequently  affirmed  on  appeal.  Arthur  v. 
City  of  Petalnma.  27  Cat  App.  782,  191  Pac 
183.  It  was  substantially  fbund  therein  that 
the  claim  was  in  all  respects  valid,  and  that 
at  the  time  the  claim  was  presented  tor  pay- 
ment the  funds  of  tbe  fiscal  year  bad  been 
exhausted  by  tbe  payment  of  other  claims 
Incurred  or  attempted  to  be  incurred  subse- 
quent to  the  claims  <tf  plaintiff.  The  judg- 
ment was  an  ordinary  judgment  against  the 
dty  for  the  amount  claimed.  Tbe  cmmty 
clerk  of  Sonoma  county  having  certified  ttals 
Judgment  to  the  auditor  and  munldpal  gov- 
erning body  of  the  dty,  in  accord  with  tbe 
provisions  of  an  act  of  the  state  Legisla- 
ture providing  for  the  payment  of  judgments 
against  counties,  dties,  etc.,  approved  Mardi 
23,  1901  (Stata  1901,  p.  794).  tbe  dty  conit- 
dl,  as  provided  by  tbe  act,  included  in  the 
tax  levy  for  the  fiscal  year  1916-17  a  sum 
expressly  devoted  to  the  payment  of  tbe 
Judgment  and  suffident  to  pay  the  same. 
This  tax  was  collected,  and  is  now  in  the 
treasury  of  the  dty  expressly  set  aside  for 
tbe  payment  of  tbe  Judgment  Xevertheless 
the  dty  now  refuses  to  pay  tbe  claim  or  any 
part  thereof,   Hence  this  proceeding. 

[1. 2]  Tbe  claim  of  the  dty  substantially  is 
that  section  18  of  article  11  of  the  state  Con- 
stitution precludes  payment  of  this  claim  in- 
curred in  the  fiscal  year  191(V-11  from  any  of 
the  revenue  resulting  from  the  tax  levy  by 
the  city  coundl  for  the  fiscal  year  1916-lT. 
Whatever  might  be  our  view  in  the  absence 
of  previous  decisions  of  this  court,  we  are 
satisfied  that  the  coustrnctfou  given  to  this 
section  of  our  Constitution  by  a  long  line  of 
dedsions  is  such  as  to  compel  ns  to  sustain 
this  claim  of  tbe  dty. 

Section  18,  art.  11,  of  tbe  Constitution,  so 
far  as  here  applicable,  reads  to-day  as  it  did 
when  first  adopted.  In  the  year  1879.  The 
language  is: 

"No  •  •  •  city  •  •  •  Bhall  incur  any 
indebtedness  or  liability^  in  any  manner  or  tor 
aay  purpose  exceeding  in  any  year  tiie  income 
and  revenue  provided  for  such  year,  without  the 
assent  of  twcvthirde  of  the  qualified  electors 
thereof,  voting  at  an  election  to  be  hdd  for  that 
purpose.  •  •  •  Any  indebtedness  or  liabuity 
incurred  contrary  to  this  provision.  •  •  • 
shall  be  void." 

Certain  amendments  to  this  section  made 
in  the  year  1900,  permitting  the  tlty  and 
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comity  of  San  Frandsco  to  pay  unpaid 
clainra  of  prevtons  Bscal  years  oat  of  the  In- 
ccHne  and  revenne  of  succeeding  fiscal  years, 
and  the  dty  of  Vallejo  to  pay  an  existing  In- 
debtedness "whenever  two-thirds  of  the  elec- 
tors thereof,  voting  at  an  election  held  for 
that  purpose,  shall  so  decide,"  Lt  they  have 
any  bearing  upon  the  question,  would  seem 
to  be  entirely  In  line  with  the  previous  con- 
stmctlon  given  by  the  court  to  the  section, 
and  to  support  the  proposition  that  the  limi- 
tation of  the  constitutional  provision  can 
oaly  be  overcome  by  a  two-thirds  vote  of  the 
«>lectors  or  by  a  constltutlcmal  amendment 
to  meet  the  particnlar  case. 

The  craistltutional  provision  was  first  con- 
sidered by  this  court  in  San  Francisco  Gas 
Co.  V.  Brlckwedel,  62  Gal.  641,  and  was  given 
a  broad  and  libera)  construction  in  view  of 
the  object  tt  was  desired  thereby  to  attain. 
Under  a  strict  constniction  it  might  possibly 
bave  been  held  that  its  only  effect  was  to 
make  void  any  indebtedness  or  liability  In- 
cnrred  in  excess  at  the  income  and  revenne 
ivrovided  tor  the  year,  without  the  assent  of 
tm-tfairds  of  the  electors  expressed  at  an 
Section,  leaving  sncta  indebtedness  or  liabil- 
ity as  was  not  in  excess  of  sadi  income  and 
revenne  at  the  time  of  Its  creation  unaffected 
hy  the  provision,  and  a  valid  dalm  payable 
oot  ot  the  revenue  of  succeeding  years.  But 
the  court,  through  Mr.  Justice  Ross,  said 
tliat  it  meant,  not  only  that  an  Indebtedness 
Incurred  contrary  to  Its  express  provisions 
was  absolutely  void,  but  that  "each  year's  In- 
come and  revenne  must  pay  each  year's  in- 
debtedness and  liability,  and  that  no  indebt- 
edness or  liability  Incurred  in  any  one  year 
shall  be  paid  out  of  the  Income  or  revenue 
of  any  future  year."  It  was  also  said: 

"The  system  previously  prevailing  in  some  of 
the  municipalities  of  the  state,  by  which  liabili- 
ties and  indebtedness  were  iDcurred  by  them  far 
in  excras  of  their  Income  and  revenue  for  tbe 
year  in  which  the  same  were  contracterl,  thus 
creatiDK  a  floating  inrlebtedness  which  bad  to 
be  paid  out  of  the  income  and  revenue  of  future 
years,  and  which,  in  turn,  necessitated  the  car- 
rying forward  of  other  indebtedness,  was  a 
fniitxul  source  of  municipal  extravagance.  Tbe 
evil  conseguences  of  tbat  system  had  been  tdt 
by  the  people  at  home  and  witnessed  elsewhere. 
It  was  to  put  a  stop  to  ail  of  that,  that  the  con- 
stitutions! provision  in  question  was  adopted. 
The  change  was  eminently  wise.  A  somewhat 
similar  provision  in  tbe  old  Constitution  with 
respect  to  state  indebtedness  salved  tbe  people 
of  the  state  a  vast  amount  of  money.  People  v. 
Johnson,  6  Cal.  &03:  Nougues.  v.  Douglass,  7 
CaL  65.  We  hove  neither  the  right  nor  the  dis- 
position, by  judicial  interpretation,  to  take  away 
the  wholesome  restriction  upon  municipalities 
thus  imposed  by  the  Constitution.  Of  course,  in 
giving  effect  to  this  radical  6haiiKe  from  the  pre- 
existing  condition  of  things,  it  will  not  be  strance 
if  some  shall  be  found  to  suffer.  But  it  must  be 
remembered  tbat  all  are  presumed  to  know  the 
law,  and  tbat  whoever  deals  with  a  municipnlity 
is  bound  to  know  the  extent  of  its  |)owers.  Tho^e 
who  contract  with  it,  or  furnish  it  supplies,  do 
so  with  reference  to  the  law.  and  must  see  that 
the  limit  is  not  exceeded.  With  proper  care  on 
their  part  and  on  the  part  of  the  representatives 
«(  tlie  mnhidpality,  there  is  no  danger  of  loss." 


In  Shaw  v.  Statler,  74  Cal.  258,  15  Pac. 
833,  It  was  held  that  the  statement  that  "no 
Indebtedness  or  liability  incurred  In  any  one 
year  shall  be  paid  out  of  the  Income  or  rev- 
enue of  any  future  year"  was  a  correct  state- 
ment as  to  the  meaning  of  tbe  section  "at 
least  so  far  as  the  revenue  of  any  par- 
ticular year  is  required  for  the  expenses 
of  that  year,"  It  not  being  necessary  to 
go  further  in  that  ease.  But  In  Schwartz 
V.  Wilson,  75  Cal.  502,  17  Pac.  449,  where 
It  was  attempted  to  pay  a  claim  abso- 
lutely valid  In  all  respects,  incurred  In  tbe 
fiscal  year  1883-84.  out  of  revenues  for  the 
fiscal  year  1884-5,  the  statement  In  San  Fran- 
cisco, etc.,  Co.  V.  Brlckwedel,  62  Cal.  G41,  was 
deemed  to  settle  the  proper  construction  of 
the  section  and  forbid  such  payment.  It  has 
apparently  never  since  been  questioned  that 
It  is  tbe  construction  that  must  be  given  the 
section,  except  for  statements  in  one  or  two 
dissenting  opinions.  It  was  accepted  as  cor- 
rect and  followed  In  McGowan  v.  Ford,  107 
Cal.  177,  40  Pac.  231;  Smith  v.  Broderidi, 
107  Cal.  644,  40  Pac.  1033,  48  Am.  St  Rep. 
167 ;  Weaver  v-  San  Francisco,  111  Cal.  319, 
43  Pac.  Q72;  McBeon  v.  Fresno,  112  CaL 
159,  44  Pac.  358,  31  U  R.  A.  794,  63  Am.  St. 
Rep.  191;  Bradford  v.  San  Francisco,  112 
Cal.  545,  44  Pac.  912;  Hlgglns  v.  San  Diego, 
118  CaL  524,  45  Pac.  824,  60  Paa  670;  Mon- 
tague V.  English,  119  CaL  225,  51  Pac.  327; 
Hlgglns  V.  San  Diego,  131  Cal.  2M.  63  Pac. 
470;  Fresno,  etc,  Co.  v.  McKenzle,  135  CaL 
497,  67  Pac.  900;  and  County  of  Tehama  v. 
Slsson,  152  Cal.  167,  172,  92  Pac.  64.  Under 
these  decisions,  lack  of  available  money  of 
the  revenue  of  the  fiscal  year  against  which 
the  claim  constitutes  a  charge,  from  what- 
ever cause,  and  entirely  regardless  of  the  ab- 
solute validity  of  the  claim,  is  a  complete 
answer  to  any  attempt  to  enforce  payment 
from  what  are  styled,  In  some  of  the  later 
of  the  cases  dted,  "tbe  ordinary  revenues" 
of  the  city  for  succeeding  years.  To  this 
term  we  shall  refer  later.  This  is  perhaps 
shown  most  emphatically  and  clearly  by 
wtiat  Is  said  In  Weaver  v.  San  Francisco, 
supra.  The  views  there  expressed  have  never 
been  modified,  except  as  to  the  proper  form 
of  Judgment  to  be  c^ven  the  holder  of  a  valid 
claim.  Having  a  valid  claim,  one  valid  when 
the  Indebtedness  was  Incurred,  the  subse- 
quent exhaustion  of  funds  from  which  the 
same  could  be  paid  before  the  claimant  was 
able  to  obtain  formal  allowance  and  pay- 
ment, does  not  make  his  claim  bad,  but  only 
affects  his  remedy  to  obtain  payment,  and  he 
is  entitled  to  have  his  claim  established  by 
a  Judgment  for  the  amount  due.  Weaver  v. 
San  Francisco,  supra;  Montague  v.  English, 
supra.  In  tbe  Weaver  Case  it  was  declared 
and  ordered  that  the  Judgment  In  terms 
should  limit  satisfaction  of  the  Judgment 
to  the  Income  and  revenues  provided  for  the 
fiscal  year  in  which  the  liability  was  incur- 
red. In  the  later  case  of  Hlgglns  v.  San 
Diego.  118  Cal.  624,  45  Pac.  824.  SO  Paa  070. 
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It  waa  Anally  beld  that  sncti  p.  limitation 
sbould  not  be  Inserted,  bat  that  the  claimant 
sbODid  be  si^ea  a  general  Judgment.  The 
ooart  said  in  r^ard  to  this: 

**We  fcare  no  desire  to  disturb  the  principle 
Hut  DO  imlebtednesfl  or  llabillu  Incurred  in  any 
one  year  should  be  pajd  out  ul  the  ordinary  in- 
come fir  revenue  of  any  future  year,  which  prin- 
ciple hng  been  declare*!  by  a  lone  line  of  firci- 
Kions.  running!  from  t!ie  caie  of  San  Frflncidro 
Gas  Co.  Rrickwedrl.  02  Cal.  Ml,  to  McBeaa 
T.  FrcRno.  lia  Cal.  159,  -44  I'oc.  :tr.S,  31  Ij.  R. 
A.  7M.  5.3  Am.  St.  Rep.  1J>1.  Future  provision 
mipht  be  mnde  for  the  payment  of  a  debt,  al- 
though thtre  mi^lit  be  no  revenues  of  tbe  fiscal 
year  in  wliii-b  the  di'bt  was  incurred  out  of 
whirli  it  could  be  satisiinl — us,  for  instance,  by 
the  adoption  by  the  peupie  of  a  pniposal  to  pay 
it,  or  by  other  methods  thnt  miglit  ixisaibly  be 
suggested:  and  a  direction  in  a  judgment  that 
it  sbould  be  paid  only  out  of  the  revenues  of  a 
certain  year  might  be  held  to  preclude  its  pay- 
ment in  any  other  way.  Merely  putting  a  de- 
mand in  the  form  of  a  general  Judgment  would 
not  in  any  way  take  it  out  of  the  general  rule 
thnt  the  onlinary  revenues  of  a  future  yenr  can- 
not be  applied  to  the  psiyment  of  a  linhility  in  a 
previous  year,  as  held  in  Smith  t.  Ilroderick, 
107  Cal.  644,  40  I'ac.  lOW,  48  Am.  St.  Iti-p.  107. 
We  tliink,  tliercforc,  that  in  a  com  like  tbe  one 
at  bar  there  should  be  a  general  judgment  In  the 
usual  form,  without  any  direction  as  to  the 
method  of  its  payment" 

Tbia  is  DOW  the  settled  rule.  It  is  clear 
that  tlie  whole  effect  of  this  Is  simply  that 
the  Judgment  sbould  not  be  drawn  In  such  a 
way  as  to  preclude  eiifurcemeot  in  tbe  pos- 
sible event  that  legal  provision  la  subsequent- 
ly made  for  the  payment  thereof.  Wliat  that 
legal  provision  outside  of  the  necefwury  two- 
thirds  vote  by  tbe  people  might  be,  if  any, 
the  court  did  not  consider  or  intimate.  But 
we  think  It  must  be  apparent  that  In  using 
the  words  '*the  ordinary  Income  or  revenue 
of  any  future  year"  It  waa  not  intended 
to  suggest  that,  consistently  with  the  consti- 
tutional provision,  the  dty  authorities  could 
Include  In  their  tax  levy  for  a  future  year  a 
special  levy  for  the  erpress  purpose  of  pay- 
ing such  a  claim  and  that  the  same  might 
be  paid  from  the  tax  collected  thereon.  The 
very  case  approvingly  cited  by  the  court  in 
the  portion  quoted  above  (Smith  v.  Broderlck, 
107  Cal.  (M4,  40  Tac.  iai3,  48  Am.  St  Rep. 
167)  decided  this  very  point  The  court  there 
said: 

"The  collection  In  the  subscnuwit  fiscal  year 
of  a  tax  lened  by  the  board  of  supervisors  for 
tbe  ex|jres8  purpose  of  paying  tins  judgment  did 
not  give  to  the  plaintiff  any  additiouiil  right  to 
the  payment  of  his  claim,  or  any  riglit  to  the 
money  thus  collected.  The  provision  of  the  Con- 
atitution  limiting  the  power  of  the  municipality 
in  incurring  a  liability  to  the  income  anil  revenue 
'provided  for  it  for  such  year'  means  thnt  only 
the  income  and  revenue  that  had  been  provided 
for  the  expenditures  of  the  year  prior  to  incur- 
ring the  liability  can  be  appropriated  for  the 
payment  of  such  expenditures.  To  hohl  that 
any  deficiency  in  the  revenues  of  one  year  can 
be  met  from  taxes  collected  in  a  subsequent  year, 
under  the  guise  that  they  had  been  collected  for 
the  express  purpose  of  meeting  such  deSciency, 
would  sweep  away  the  entire  restriction  which 
tbe  CoDMtitution  Intraded  to  place  upon  munic- 
ipal extravagance." 

Clearly  tbe  term  "ordinary  revenue,"  as 
naed  in  the  Hlgglni  Case,  waa  tmderstood  as 
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Including  all  revenue  resulting  from  taxes 
levied  by  the  city  authorities.  There  la  noth- 
ing in  any  of  the  decisions  to  suggest  that 
any  Buch  claim  can  be  paid  from  any  fund 
other  than  the  Income  and  revenue  of  the 
particular  fiscal  year  In  which  the  indebted- 
ness or  liability  was  Incurred,  except  by  au- 
thorization of  a  two-thirds  vote  of  the  elec- 
tors or  constitutional  amendment,  and  we 
are  satisfied  that  the  constitutional  provlidiMi, 
as  construed  by  the  decisions  we  have  referred 
to,  precludes  any  other  method.  See  Brad- 
ford v.  San  Fraucisco,  112  CaL  545,  44  Pac 
912. 

The  fact  that  petitioner  has  obtained  a 
Judgment  against  the  city  for  the  amount  of 
bis  claim  in  an  action  brought  for  that  pur- 
pose does  not  avoid  the  application  of  this 
cou.'<tltutionnl  provision.  The  Judgment,  of 
course,  conclusively  determines  tlie  question 
of  tbe  validity  of  bis  claim,  but  It  still  re- 
mains that,  by  reason  of  that  provision,  it 
cannot  he  paid  out  of  the  revenues  of  a  fiscal 
year  other  thnn  the  one  In  which  the  liability 
or  Indebtedness  was  created.  In  Smith  v. 
Broderlck.  supra,  tlie  claim  had  been  reduced 
to  a  judgment  and  It  was  squarely  held,  aft* 
er  an  exhaustive  discussion,  that  the  exist- 
ence of  the  Judgment  did  not  preclude  an  io- 
vestigatlon  for  the  purpose  of  ascertaining 
what  the  nature  of  the  original  cause  of  ac- 
tion was.  In  Goldsmith  v.  San  Frandsco, 
115  CaL  36,  46  Pac  816,  a  similar  situation 
existed,  and  the  rule  apiUIcable  was  concisely 
and  correctly  stated  by  Mr.  Justice  Henshaw 
for  the  court  as  follows: 

"The  reduction  of  the  original  claim  to  a  judg- 
ment does  not  increase  its  dignity  so  as  to  au- 
thorize plaintiff  to  demand  payment  of  it  from 
any  fund  not  subject  to  tbe  primary  demand." 

See,  also,  Hlgglns  t.  San  Diego.  118  CaL 
524,  45  Pac.  824,  50  Paa  670. 

If  there  be  anything  in  Johnson  t.  Super- 
visors. 65  Cal.  481,  4  Pac.  463,  in  conflict 
with  this  view.  It  mtist  be  deemed  overruled 
by  the  later  cases  that  we  have  Jtist  cited. 
If  at  the  time  the  liability  to  petitioner  waa 
Incurred  such  liability  was  not  in  excess  of 
the  revenue  and  Income  for  the  fiscal  year, 
be  was  entitled  to  his  Judgment,  as  held  in 
numerous  cases  to  which  we  have  referred, 
notwithstanding  that  at  the  time  of  presenta- 
tion of  his  claim,  commencement  of  action, 
and  Judgment  tbe  funds  for  tbe  year  had 
been  exhausted,  and  the  interposition  of 
these  matters  as  a  defense  would  bare  been 
unavailing. 

Tbe  legislative  act  of  March  23,  1901,  has 
t>een  referred  to.  It  purports  to  require  the 
payment  by  the  treasurer  of  any  county,  city, 
etc,  of  any  final  Judgment  "now  existing  or 
that  may  be  obtained  hereafter  against  any 
county,  •  •  •  city,"  etc.  By  it  the  coun- 
ty deric  is  required  to  file  with  the  auditor  of 
the  city  a  list  of  Judgments  of  record  In  his 
oiflce  against  tbe  city  at  least  IS  days  befbre 
the  day  on  which  Uie  tax  levy  Is  to  be 'made, 
the  aodltOT  is  required  to  examine  and  andtt 
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tbe  same  and  certify  the  list  to  tbe  treasurer, 
and  the  governing  body  of  the  city  Is  requir- 
ed "to  Include  In  the  tax  levy  for  tbe  next 
fiscal  year  a  rate  sufficient  to  pay  all  final 
Judgments  existing  against"  such  city.  The 
proceeding  in  regard  to  this  claim  was  appar- 
ently In  accord  with  the  provisions  of  this 
aet.  But  It  is  obvious  that  this  act  cannot  be 
held  avnllnble  to  petitioner  for  the  enforce- 
ment of  his  demand  against  the  revenue  and 
Income  of  a  Hscal  year  subsequent  to  that  In 
which  the  liability  on  which  his  demand  Is 
based  was  Incurred.  To  bold  otherwise 
would  be  to  effect  a  violation  of  the  constitu- 
tional provision.  Tbe  Constitution  Is  as  bind- 
ing upon  tlie  Legislature  as  It  is  upon  a  city, 
and  the  Legislature  cannot  require  or  author- 
ize a  city  to  proceed  In  defiance  of  Its  terms. 

The  conclusions  we  have  stated  as  to  the 
rarloiis  points  discussed  are  the  necessary 
result  of  the  settled  construction  of  section 
18,  art.  11,  of  the  Constitution.  This  coo- 
etrnctlon  has  now  been  accepted  as  settled  be- 
yond question  for  many  years.  We  do  not 
feel  at  liberty  to  depart  from  It  The  fiict 
Oiat  great  hardships  result  In  Individual  cas- 
es from  an  observance  (tf  the  rule  has  been 
recognized  In  several  of  our  decisions,  but,  as 
baa  been  well  said,  *^ls  fact  cannot  afford 
reason  tor  sabvertlnc  the  law  or  £rltterlog  it 
away." 

[S]  It  was  held  In  Levrls  Wldber,  90  OaL 
412,  33  Pac.  1128,  that  tbe  constitutional  pro- 
vision refers  only  "to  an  indebtedness  or  Ua- 
Irillty  which  one  of  the  municipal  bodies  men- 
tioned bas  Itself  Incurred— that  Is,  an  Indebt- 
edness which  the  municipality  baa  ctmtracted, 
or  a  liability  resulting.  In  whole  or  In  part, 
from  some  act  or  conduct  of  sucta  mnnidpall- 
ty" ;  and  that  consequently  it  has  no  applica- 
tion to  the  stated  salary  of  a  public  officer 
fixed  state  statute,  tbat  being  a  matter 
over  whldi  tbe  mnnldpatlty  has  no  control 
and  with  reject  to  wbi<ai  It  has  no  diacre- 
tlinL  It  aroears  here  tbat  the  printing  upon 
whlcb  petitioner's  datm  la  based  was  tbe 
publication  In  his  paper  of  a  proposed  ftee- 
holders'  charter,  proceedings  for  the  adop- 
tion of  which  by  the  city  of  Petaluma  were 
then  pending  In  accord  with  the  provisions  of 
section  8  of  article  11  of  the  Constitution. 
This  section  authorized  such  a  dty  at  Its  op- 
tion to  adopt  such  a  charter  and  prescribed 
the  procedure  to  be  followed  in  order  to  ac- 
complish such  adoption.  One  of  the  condi- 
tions was  that  before  the  election  at  which 
tbe  proiMsed  charter  is  submitted  to  the  peo- 
ple for  ratification,  It  must  be  published  for 
20  days  in  a  dally  newspaper  of  the  city.  Pe- 
titioner, having  been  a  bidder  for  the  con- 
tract for  dty  printing  for  the  fiscal  year, 
had  been  awarded  the  contract  therefor,  and 
a  contract  had  been  entered  into  between  him 
and  the  dty  for  such  printing  at  spedfled 
rates.  It  was  under  this  contract  that  p^- 
Uooer  made  the  publication  of  the  proposed 
cbarter  In  bis  newspsver.  It  la  datmed  tbat 


under  these  facts  the  case  Is  within  the  rule 
declared  in  Lewis  v.  Widber,  supra,  and  that 
the  constitutional  provision  has  no  applica- 
tion. We  think  it  clear  that  there  Is  no 
force  in  this  contention.  The  indebtedness 
here  Is  one  Incurred  by  the  municipality,  and 
it  Is  the  Immediate  result  of  a  contract  by 
the  municipality.  It  would  seem  to  be  un- 
necessary In  this  connection  to  do  more  than 
to  refer  to  the  cases  of  Patlflc  Undertakers  v. 
Widber.  113  Cal.  201,  45  Vae.  273.  and  Gold- 
smith V.  San  Frandsco,  115  Cal.  30,  46  Paa 
816.  It  was  there  held  tbat  dalms  of  a  char- 
acter not  distinguishable  in  any  material  as* 
pect  from  that  here  Involved  are  within  the 
constitutional  provision.  It  was  aptly  said 
through  Mr.  Jnstloe  McFarland  in  the  first 
of  these  cases : 

"If  they  are  without  tbat  prorisloa,  then  It  is 
diflicult  to  see  how  Indebtedoess  incurred  for 
any  senncea  or  comoioditics  necessary  for  the 

£ublie  welfare  could  be  bdd  to  be  within  it,  or 
ow  tbe  coDstitutiooal  Umitatloa  could  be  kept 
from  being  frittered  entirely  away." 

There  is  no  other  point  made  that  requires 
notice. 

The  alternative  writ  of  mandate  heretofore 
Issued  is  discharged  and  tbe  proceeding  dis- 
missed. 


We  cmcnr:  SHAW,  J.;  8LOSS,  J.;  MEIr 
TIN,  J.;  HBNSHAW,  J. 


(175  Cftl.  S2») 

SAN  JOAQUIN  LIGHT  &  POWER  CORP. 
V.  CITY  OP  MADERA  et  aL    (Sac.  2651.) 

(Supreme  Court  of  California.    June  1.  1917.) 

In  Bank.  Appeal  from  Superior  Court,  Ma- 
dera County;   Chaa.  O.  Busick,  Judge. 

Mandamus  proceedings  by  the  San  Joaquin 
Light  &  Power  Corporation  against  the  City  of 
Madera  and  others.  Judgment  for  defendants^ 
and  plaintiff  appeals.  Affirmed. 

Short  &  Sutherland,  of  Fresno  (Carl  B.  Lind- 
say, of  Fresno,  of  counsel),  for  appellaut.  F.  A. 
Fee,  1^  Madera,  for  re8p<xidentB. 

ANGEUjOTTI,  0.  J.  Mandamus  to  compel 
auditing  and  payment  of  a  claim  of  plaintiff 
against  the  city  of  Madera.  Tbe  superior  court 
gave  judgment  for  defendants,  and  on  appeal 
by  plainUff  to  the  District  Court  of  Appeal  of 
the  Third  Appellate  District  tbe  justices  of  that 
court  were  unable  to  agree  upon  a  judgment. 
The  appeal  was  therefore  transferred  to  this 
court  tor  determination. 

In  all  material  aspects  tiie  ease  here  presented 
is  the  same  as  that  of  Arthur  v.  City  of  Peta- 
luma (No.  8174)  165  Pac.  608,  decided  May  31, 
1917.  It  Is  sougbt  to  enforce  payment  against 
revenues  of  the  fiscal  year  1915-16  resulting 
from  tax  levies  made  by  the  board  of  trustees 
of  the  city,  without  any  authorization  by  tbe 
electors,  of  a  claim  of  ?2,108.75  for  electrical 
power  and  energy,  lights  and  lighting,  material 
and  labor  furnished  the  city  dunne  previous  fis- 
cal years.  The  claim  has  been  reduced  to  judg- 
ment, and  the  proceedings  were  in  accord  with 
the  act  of  March  23.  10(ML,  referred  to  in  the 
opinion  in  that  case. 

Tb.9  decision  in  Arthur  t.  Petalnma,  snprs, 
controls  hert^  and  therefm  the  Judgment  ct  tbs 
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sunerior  court  in  favcv  of  defendants  most  be 
beld  to  be  correct. 
Hie  Jadgmeot  is  affirmed. 

We  concwr:  SHAW.  J.;  SLOSS,  J.;  MEL- 
VIN.J.;  HENSHAW.J.;  VICTOR  E.  SHAW, 
Judgei  pro  tern. 


(175  Oal.  253) 

CROSS  et  aL  v.  BOUCK  et  aL    (L.  A.  3685.) 

(Supreme  Court  of  California.    June  1,  1917. 
Rehearing  Denied  June  28,  1017.) 

1.  Landlord  and  Tenant  *=»79(1)  —  "As- 
signment" OB  "SUBLEASB." 

Where  a  tenant  made  a  lease  to  another 
person  upob  different  terms  and  conditions  from 
the  teniLnt*8  lease,  it  was  a  "sublease,"  and  not 
an  "assignment"  of  the  original  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  SS  235,  244-248. 

For  other  definitions,  aee  Words  and  Phrases, 
First  and  Second  Series,  Asaignment;  Second 
Series,  Sublease.] 

2.  Landlobd  and  Tenant  «=976(2)— Subtkn- 
akt's  Uiobt  to  Sublet. 

Where  a  lease  prohibited  an  asngnment 
thereof,  hut  not  subletting  of  premises,  a  subles- 
see  could  assign  sublease  to  a  third  party  without 
violating  iHwvislons  of  urie^nal  lease,  where  Bub* 
lease  did  not  prohibit  assignment. 

[Ed.  Note.— For  other  caaea,  see  Landlord  and 
Toiant,  Cent  Dig.  |  228.1 

3.  Fraud  —  Misbepbesxntation  — 
Fact  on!  Opinion. 

Representations  regarding  present  conditirai 
and  past  earnings  of  an  apartment  bouse  relata 
to  matters  of  fact,  and  not  of  opinion. 

[Ed.  Note^F^  oUier  caae%  aee  Fraud,  Cent 
Dig.  I  12.] 

4.  Fbaud  *=»41 —Action  tob  Deceit  — Sut- 
nciENCT  OF  Complaint. 

Complaint  aliening  misrepresentation i  as  to 
present  condition  and  past  earnings  of  an  apart- 
ment bouse,  knowinglj'  made  with  intent  to  iO' 
duce  plaintiffs  to  trade  real  estate  for  lease,  and 
that  plaintiffs  were  deceived  thereby,  and.  rely- 
ing on  such  representations,  transferred  proper- 
ty wcffth  $5,000  in  consideration  of  the  promised 
asragnment  of  the  lease  which  was  not  assigned 
to  tnem.  or,  if  assigned,  had  no  value,  held  suf- 
ficient to  state  cause  of  action  for  deceit 

[Ed.  Note.— For  other  cases,  aee  Fraud,  Cent 
Dig.  S§  36,  37.1 

6.  Fraud  <3=a59(3)— Exchange  of  Pbopebtt- 

Measure  of  Dauaoes. 
The  meusure  of  damages  suffered  hy  one 
who  is  fraudulently  induced  to  exchange  prop- 
erty is  the  difference  between  the  actual  value 
of  that  which  be  parts  with  and  of  that  wbicb 
be  receives  under  the  contract 

[Ed.  Note,— For  other  cases,  see  Fraud,  Cent 
Dfe.  I  62.] 

6,  E^UD  4s»SS(l)  —  Evidence  to  Sustain 

FlKDINOS. 

In  action  for  deceit  a  finding  that  plaintiffs 
received  nothing  of  value  from  defendant  held 
supporUd  by  evidence  that  lease  wbicb  defend* 
ants  proposed  to  assign  had  no  value. 

[Ed.  Note.— For  other  cases,  aee  Fraud,  Cmt 
Dig.  I  66.1 

7.  Appbai.  and  EsnoB  ^=>SS2{17)— Pbbsbbva- 
tion  of  Objections— PuiADmo—VABiANCE 
— Faildbg  to  Object. 

Although  complaint  in  action  for  deceit  did 
not  allege  that  lease  which  defendants  proposed 
to  assign  was  valueless,  as  stated  in  findings, 
where  defendants  treated  the  question  as  an  is- 
sue in  the  case,  and  evidence  bearing  on  the 
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question  was  introduced  on  both  sides  without 
objection,  on  appeal  defendants  cannot  urge  that 
finding  was  outmde  ot  the  pleading 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3607.1 

8.  Appeal  and  Erbob  «s9l011(l>— Retizw — 
Conclusiveness  or  Findinqs  —  CoKfucr- 
iNo  Evidence. 

Findings  baaed  upon  conflictiDg  evidence  an 
conduuve  aa  appeal. 

[Ed.  Note.— For  other  cases,  see  iU»peaI  and 
Error,  Cent  Dig.  IS  3983-39^] 

9.  Fbaud  «=>50— Issues,  Pboof,  and  Vabji- 

ANCE. 

In  an  action  tor  deceit  plaintiffs  were  not' 
bound  to  establish  the  making  and  falai^  of 
every  misrepresentation  alleged  by  them. 

[li^.  Note.— For  other  eases,  see  SVaod,  Cent. 
Dig.  B  46,  47.] 

10.  Fraud  «=»»— Action  fob  Deceit— Suffi- 
ciENcT  or  Evidence. 

A  single  material  miarepresentatioa  know- 
ingly made  with  intent  to  induce  another  to  al- 
ter into  a  contract  and  relied  on  by  the  other 
party,  to  his  damage  will  support  an  action  for 
deceit 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dfg.  i  8.j 

Id  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Gavin  W.  Craix,  Judge. 

Action  by  Oora  D.  Oross  and  others 
against  Cora  D.  Bouck  and  another.  Judg- 
ment for  i^alntlffa,  and  defendants  appeal. 
Afflnned. 

Jos.  W.  Mowell,  at  Los  Angeles,  tor  appel- 
lants. John  S.  Oocver,  W.  R.  Law,  and  Da- 
vis &  Rush,  all  of  Los  Angeles,  for  respimd- 
ents. 

SLOSS,  J.  This  action  was  bnn^it  to  le- 
cover  damages  for  dec^t  The  amended 
complaint  alleges  that  on  or  about  the  28tlk 
day  of  September,  1912,  the  plaintiffs  wen 
the  owners  of  certain  real  property  in  the 
county  of  Ix)8  Angeles  of  the  value  of  $5,- 
000.  On  that  day  the  defendants  represented 
to  the  plalntlCfs  that  they  (defeodants)  were 
the  owners  of  an  unexpired  lease  for  seren 
years  of  an  apartment  bouse  known  as  the 
Navarro  Apartment  Hotel,  Id  the  dty  of  Loe 
Angeles,  together  with  a  lease  for  the  same 
period  of  the  furniture  and  -equipment  in 
said  house.  On  said  day,  for  the  purpose  of 
Inducing  plaintiffs  to  transfer  and  trade 
th^r  real  property  described  Ln  the  amended 
complaint  to  the  defendaQts,  in  consideration 
for  said  leases,  the  defendants  knowingly 
made  certain  false  and  fraudulent  represen- 
tations to  plaintiffs,  with  intent  to  deceive 
and  defrand  plaintiffs,  and  to  procure  their 
property  above  described.  Tbe  pleading  then 
goes  on  to  describe  the  alleged  fraudulent 
representations.  Two  of  these  related  to  tbe 
ownership  by  the  defendants  of  the  lease  of 
the  apartment  house  and  the  furniture  there* 
in  and  their  ability  to  assign  sudi  leaae. 
The  others,  briefly  stated,  were  that  the 
apartment  house  was  then  paying  in  rentals 
more  than  the  expenses  of  operation;  that 
no  apartment  in  the  house  was  rented  for 


&»For  otbtr  eases  see  same  tople  sad  KET-HUUBBB  la  all  Ker-Numbarsd  Dlgestt  and  lodexta 
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less  than  945  per  montli;  tbat  but  seTen 
apartments  were  then  vacant;  that  the 
house,  at  all  tlmea  theretofore  paid  expenses 
for  the  entire  year,  with  the  exception  of  one 
suDuuer  monUi:  that  when  all  the  apart- 
ments were  rented  the  apartment  house 
would  produce  a  profit  of  $700  per  month; 
and  tbat  In  each  preceding  year  tt  had  pro- 
duced a  net  profit  of  over  $2,000  per  year. 
All  of  these  representations  are  alleged  to 
have  been  false,  and  known  by  the  defend- 
ants to  be  BO.  Plaintiffs,  relying  upon  the 
truth  of  said  statements,  were  induced  there- 
by to  enter  into  an  agreement  for  the  trans- 
fer by  them  to  defendants  of  all  of  the  real 
property  described  in  the  ccnnidalnt,  In  em- 
sideratlon  of  the  transfer  by  defmdants  to 
them  of  the  unexpired  lease  on  the  apart- 
ment house  and  the  furniture  and  equipment 
therein.  Plaintiffs  did,  pursuant  to  such 
agreement,  transfer  and  assign  to  the  de- 
fendants their  said  real  property.  Plaintiffs 
entered  into  "tentative  possession"  o^  the 
apartment  hoase,  and,  upon  discovering  the 
faldty  of  the  r^resentatlons,  relinquished 
the  possession.  It  Is  further  alleged  that  the 
defendants  failed  and  refused  to  g}ve  the 
plaintiffs  a  good  and  valid  lease  to  said 
apartment  bouse  and  furniture.  Damages 
were  asked  In  the  sum  of  $10,000,  cousistlng 
of  $5,000,  the  value  of  the  property  trans- 
ferred to  the  defendants,  and  other  Items. 
Except  with  respect  to  the  value  of  the  prop- 
erty transferred  to  the  defendants  by  plain- 
tiffs, the  court  made  findings  in  substanttol 
accord  with  the  averments  of  the  complaint 
The  value  of  the  property  was  found  to  be 
$2,800.  Among  the  findings  was  one  to  the 
effect  that  the  plalnUCb  rec^ved  nothing  of 
value  In  consideration  of  th^r  transfer  of 
sudh  property.  The  court  entered  judgment 
In  favor  of  the  plaintiffs  for  $2300,  and  the 
defendants  appeal  from  sndi  judgmoit. 

[1,  2]  Much  of  the  discussion  In  the  briefs 
turns  on  the  question  whether  the  defend- 
ants made  any  misrepresentations  regarding 
their  aUlity  to  assign  the  lease  of  the  apart- 
ment bouse  and  the  furniture  therein  to  the 
ptalntlfCs,  and  whether  they  did,  Ih  fact, 
make  such  assignment.  An  assignment  was 
actually  executed,  but  the  theory  of  the 
plaintiffs  seems  to  be  that  such  assignment 
was  Invalid  for  want  ot  the  lessor's  assent 
tberetoi.  This  thewy  Is  not  sustained  by  the 
evldrace.  It  apiwara  that  the  owner  of  ths 
apartmoit  house  had  originally  made  a  lease 
which  contained  a  covenant  against  assign- 
ing, but  none  against  subletting.  The  lease 
whlcb  was  the  subject  at  negotiation  be- 
tween the  parties  to  this  actira  was  a  new 
lease  firom  the  original  tenant,  upm  differ- 
ent terms  and  condltlona.  On  Its  face  it  was 
designated,  and  rightly  designated,  as  a 
**sublease."  Its  executlw  was  not  a  viola- 
tion of  the  provision  of  the  original  lease 
against  asslgumait.  24  Oyc  974.  The  sub- 
lease Itself  contained  no  restriction  upon  the 


ri^t  of  assignment  The  defendants  there- 
fore had  a  right  to  assign  their  sublease 
without  the  consent  of  any  one,  and  the  find- 
ings based  upon  this  phase  of  the  case  ate 
without  support 

[3-fi]  But  the  complaint  alleged,  and  the 
court  found,  other  grounds  ample  to  make 
out  a  cause  of  action  for  damages  for  deceit 
The  representations  regarding  the  present 
condition  and  the  past  earnings  of  the  amrt- 
ment  house  related  to  matters  of  fact,  not 
of  <^lnlon.  It  is  charged  that  these  repre- 
sentations were  false,  ai^  that  they  were 
knowingly  made,  with  Intent  to  Induce  the 
plaintiffs  to  enter  Into  the  contract;  that 
plaintiffs  were  deceived  thereby,  and  did  In 
reliance  upon  these  representations  mter  In- 
to the  contract  and  transfer  their  real  prop- 
erty. Here  we  bare  every  allegation  neces- 
sary to  a  complete  canse  of  action  fbr  deceit 
In  Rockefeller  v.  Merritt  76  Fed.  909,  22  C. 
C.  A.  fiOS,  35  L.  R.  A.  633,  It  is  said: 

"Tfae  true  meiisnre  of  the  damages  saffered 
bj  one  who  Is  firaadalently  induced  to  make  a 
contract  of  •  •  •  exchange  of  property  Is 
tbe  difference  between  tlie  actual  value  of  that 
which  he  parts  with  and  the  actual  value  of  tbat 
which  he  receives  under  tbe  contract" 

This  rule  Is  approved  In  Barbour  v.  Flick, 
126  Cal.  628,  633,  59  Pac.  122.  The  complaint 
alleges.  In  effect,  that  the  plaintiffs,  relying 
upon  the  fraudulent  representations,  trans- 
ferred property  worth  $5,000,  In  considera- 
tion of  the  promised  assignment  of  a  lease, 
and  that  tbe  lease  was  not  assigned  to  them. 
The  complaint  therefore  stated  a  cause  of 
action,  and  there  Is  no  merit  In  the  claim 
tbat  the  demurrer  of  the  defendants  ahonld 
have  been  sustained. 

(6]  It  is  true,  as  above  stated,  that  the 
finding  tbat  the  lease  was  not  assigned  to 
plaintiffs  Is  not  supported  by  the  evidence, 
but  we  have  the  further  finding  that  the 
plaintiffs  received  nothing  of  value  from  the 
defendants.  This  finding  would  be  supported 
by  evidence  that  the  lease  which  the  defend- 
ants proposed  to  assign  bad  no  value,  and 
we  find  tbat  the  record  contains  substantial 
evidence  to  this  effect 

[7j  While  It  is  true  that  the  complaint  did 
not  allege  that  the  lease  was  valueless,  It  ap- 
pears that  evidence  bearing  upon  Its  value 
or  want  of  value  was  introduced  on  both 
sides  without  objection.  The  appellants  hav- 
ing treated  this  question  as  an  Issue  in  the 
case,  they  will  not  on  appeal,  be  beard  to 
soy  that  the  finding  must  be  disregarded  as 
outside  of  the  pleadings. 

[1-10]  Tbe  appellants  attack  the  suffidenc? 
of  the  evidence  to  support  tlie  findings  rel- 
ative to  Uie  mlsrqtresentatlons  alleged  In  the 
complaint  Undoubtedly  there  was  a  sharp 
conflict  regarding  these  matters,  but  the 
trial  court  believed  the  testimony  offered  by 
the  plaintiffs,  and  this  determination  Is,  un- 
der our  well-settled  rules,  conclusive  here. 
The  plaintiffs  were  not  bound  to  establish 
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ttie  making  and  tbB  fiOsfty  of  erery  ie[>re* 
sentation  alleged  by  tiietn. 

"A  Binele  material  misstatement,  knowingly 
.made  with  intent  to  influence  anotner  into  en- 
tering into  a  contract,  will,  if  believed  and  re- 
lied on  by  that  other,  afford  as  complete  ground 
for  rescission  ae  if  it  had  been  accompanied  by 
a  multitude  of  other  false  representations."  Da- 
vis Butler,  154  Cal.  023,  626,  98  Pac.  1017, 
1048. 

A  single  matffllal  mlBrqtresentatlon  will 
nicewise  suffice  to  support  an  action  for  dam- 
ages. , 

While  a  ■  different  conclnslon  might  hare 
been  readied  the  trial  court,  we  are  sab* 
Isflcd  that  the  evidence  was  sufficient  to  war^ 
rant  the  ilndlng  that  the  plaintiffs  believed 
the  representations  made  by  the  defendants, 
and  were  Induced  by  their  b^ef  and  reli- 
ance upon  such  representations  to  niter  into 
the  contract.  Here^  again,  we  have  irimply 
the  situation  of  a  conflict  In  the  evidence.  In' 
the  face  of  whidi  the-flindlnK  the  trial 
court  is  binding. 

We  think  no  other  pcdnt'made  is  of  suffl- 
dent  Importance  to  require  special  discus- 
sion, or  to  affect  the  oonduslon  already  in-' 
dicated. 

The  Judgment  is  ^rmed. 

We  concur:  ANOELLOTTI.  a  X;  SHAW, 
J.i  MfiLVIN,  J.;  HBNSHAW.  J. 

(34  Cftl.  App.  258)  =" 

BRION  T.  CAHILL  et  al.    (Civ.  1957.) 

(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.   July  6.  1917.    Rehearing  Denied 
by  Supreme  Court  Sept  4,  1917.) 

1.  BBOKERB    «»64(2)  —  COUPEKBATION  —  DE- 
FAULT OF  Pabtt  Pboduced  BT  BROKEa. 

Where  in  contract  of  exchange  one  of  par- 
ties agrees  to  pay  broker  who  is  not  party  there- 
to commission,  he  may.  if  the  deal  is  not  con- 
summated because  the  other  cannot  convey  good 
title,  rescind  contract,  and  be  is  thereby  re- 
lieved of  liability  to  pay  commission,  since  no 
acceptance  of  other  party  as  able  to  consummate 
the  exchange  can  be  predicated  on  fact  of  enter- 
ing into  agreement  conditional  on  his  i^ility  to 
convey  good  title, 

[Ed,  Note.— For  other  cases,  ace  Brokers, 
Cent  Dig.  §S  67.  97.] 

2.  EXCUANGE  OF  PROPEBTT  ^=>4 — CONTEACT— . 

Construction— Parties. 
A  broker  ia  not  a  party  to  contract  of  ex- 
change whereby  one  of  parties  agrees  to  pay 
him  commission,  where  he  is  not  named  aa 

Sarty  therein,  and  it  was  not  executed  by  or 
elivered  to  him,  but  his  name  appears  thereon 
only  as  witness  to  its  execution. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig,  §  4.] 

Appeal  from  Superior  Court  of  Alameda 
County;  E.  N.  Rector.  Judge. 

Action  by  P.  A.  Brion  against  Patrick  Ca- 
hill  and  another.  From  judgment  for  plain- 
tiff against  defendant  named,  latter  appeals. 
Reversed. 

Wilder  Wight,  of  Oakland,  for  appellant 
Robinson,  Gillls  ft  Sixer,  of  Oakland,  for  re- 
spondent. 


KERRIGAN.  J.  TbSa  Is  an  action  to  re- 
cover the  sum  of  $1,000  alleged  to  be  due  to 
plaintiff  under  a  contract  between  one  Sara 
Krummes  and  the  defendant  Patrldc  C^- 
hill,  embodylug  Cbe  terms  of  a  prcq>osed  ex- 
change of  real  estate.  One  of  the  provisions 
of  this  coDtract  was  that  the  defendant  Pat- 
rick Cahlll  would  pay  to  the  plaintiff  said 
amount  for  "services  rendered";  the  serr- 
ices  referred  to  being  evidently  those  render* 
ed  by  the  plaintiff  in  brlngti^  about  Oie  pro- 
posed agreement  of  exchange.  Judgment 
went  in  favor  of  plaintiff  against  Patrick  Ca- 
hlll and  in  fiiTor  of  defendant  Sumner  Ca- 
hlU  against  the  plaintiff.  Patrick  CaMU  ap- 
peals frmn  that  part  of  the  Judgment  affect- 
ing him. 

The  facta  material  to  a  consideratiim  of 
the  appeal  are  briefly  as  follows: 

One  Sam  Krummes  listed  with  the  plaintiff 
a  ranch  situated  near  Lodl  for  sale  or  ex- 
change Tbe  Utter  brought  this  property  to 
the  •attention  of  Patrick  Cahlll,  who  owned 
property  In  Oakland  that  he  also  was  de- 
sirous of  selling  or  exchanging.  Tb^  togeth- 
er visited  the  Lodi  pn^>erty.  Cahlll  expreso- 
ed  his  willingness  to  exchange  his  Oakland 
proper^  for  It;  whereupon  Krummes  aud. 
the  plaintiff  visited  Oakland  and  inspected 
appellant's  pn^>aty.  At  this  point  the  ap- 
pellant left  the  completion  of  the  details  and 
the  entry  into  a  contract  of  exchange  to  bis 
son,  the  codefendant  The  latter  went  to 
the  property  at  Lodi,  and  there,  on  b^ialf 
of  the  appellant  and  as  his  attorney  in  fiict, 
entered  Into  the  following  contract,  the  plain- 
tiff assisting  in  its  preparation: 

"This  agreement  witnesseth  that  the  unde- 
signed, Sam  Krummes,  of  Lodi,  Cal.,  owner  of 
the  following  described  first  piece  of  property: 
[Here  follows  description  of  property  of 
Krummes]— which  ^11  desire  to  exchans^e  for  the 
following  second  piece  of  property:  [Here  fol- 
lows description  of  appellant's  property.]  •  *  • 

"For  one  dollar  in  hand  paid  and  other  ade- 
quate and  valuable  considerations  I  hereby  au- 
thorize  P.  A.  Brion  to  act  as  my  agent  in  oecoti- 
ating  an  exchange,  and  I  agree  that  if  he  shall 
secure  on  acceptance  of  the'  proposition  to  er- 
ohange  the  above-described  property  on  the 
terms,  that  T  will  within  ten  days  furnish  a  cer- 
tificate of  title  or  an  abstract  from  a  reliable 
abstract  company,  and  a  grant,  bargain,  and 
sale  deed  conveymg  title  to  the  property  first 
above  described,  and  will  allow  five  days  for  the 
furnishing  of  a  certificate  of  title  or  abstract  and 
a  deed  conveying  title  to  the  second  above  de- 
scribed piece  of  property. 

"And  It  is  further  agreed  with  the  agent  P. 
A.  Brion  that  when  be  has  secured  an  accept* 
ance  of  the  above  proposition  that  I  will  then 
pay  to  said  agent  the  sum  of  no  dollars  for  serv- 
ices rendered,  or  a  commission  of  5  per  cent, 
on  the  gross  price  at  which  my  property  Is  put 
in  in  the  exchange  for  such  services. 

"Dated  at  this  6tb  day  of  March,  1913. 

"[Signed]  Sam  Krummes. 

"Witness: 

'P.  A.  Brion. 
"Geo.  Thumann. 
"This  agreement  witnesseth  that  the  nndei^ 
signed  Patrick  Cahill.  owner  of  the  second  piece 
of  property  described  within  hereby  accept  the 
propoflltitHi  of  exchange  therdu  and  upon  Um 
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tmns  tlierein  stated,  and  agree  to  furnish  a  cer- 
tificate of  title  or  abstract  from  a  reliable  ab- 
stract companv  within  5  days,  showing  said 
property  vested  is  him,  and  then  to  furnish  a 
tleed  conveyioK  title  to  aaid  property  to  Sam 
Knunmes,  or  his  assisna  or  representatives. 
And  I  further  asree  to  pay  to  P.  A.  Brion  as 
asent,  the  sum  of  $1,000  for  aervieea  rendered, 
for  such  services. 
"Dated  at  this  6th  day  of  March,  1913. 

"Sumner  Cablll,  Power  of  Attorney. 
"Witness; 

"P.  A.  Brion. 

"Geo.  TbumaoD.** 

The  exchange  was  not  conaummated  owing 
to  the  fact— which  safflclently  appear*  from 
the  record,  although,  on  the  objection  of  the 
lespcmdent,  most  of  the  testlnHHiy  offered  In 
proof  thereof  vas  excluded — that  Erummea 
bad  no  title  to  the  property  he  agreed  to  con- 
vey. The  appellant  attempted  to  prove  a 
mutual  resds^on  of  the  agreement  ct  ez- 
rtiange,  but  this  evidence  also  was  excluded 
by  the  court,  which  adopted  the  theory  of 
the  respondent  that.  Irrespective  of  the  con- 
summation  of  the  exchange  or  the  ability  of 
rither  of  the  parties  thereto  to  carry  out  the 
'  terms  of  the  agreemmt,  the  plalndff  was  en- 
titled to  receive  from  the  appellant  the: 
amount  of  compensation  provided  therein  to 
be  paid  to  him. 

In  support  of  the  Judgment  the  respond- 
at  relies  upon  a  line  of  authorities  holding 
Qiat  a  real  estate  broker  employed  to  sell 
real  property  has  earned  his  compensation 
when  he  has  produced  a  purchaser  able  and 
wlUlog  to  talte  the  property  on  the  terms 
proposed,  or  who  has  been  accepted  by  his 
principal  as  such  purchaser  by  entering  In- 
to a  contract  with  him.  In  the  latter  event 
those  authorities  hold  that  the  ability  of  the 
purctiaser  to  carry  out  his  contract  la  Im- 
material to  the  right  of  the  brolcer  to  receive 
compensation  from  his  principal. 

tl]  It  win  be  observed,  however,  that  the 
prlD<4p1e  there  laid  down  Is  based  entirely 
noon  the  fact  that  there  exists  a  contract 
of  employment  between  the  principal  and 
the  broker;  and  the  ratio  decidendi  of  those 
cases  evidently  Is  that  the  brolter,  having 
performed  what  he  was  employed  to  do,  Is 
entitled  to  be  paid  without  regard  to  the  ul- 
timate fate  of  the  negotiations  or  contract 
between  his  principal  and  the  purchaser  pro- 
duced by  him.  But  it  Is  equally  apparent, 
we  think,  that  the  reasoning  of  those  cases 
can  have  no  application  to  a  situation  where 
there  Is  no  previous  contract  of  employment, 
and  where  the  claim  of  the  broker  Is  based 
upon  a  provision  of  a  contract  of  exchange 
between  his  principal  and  the  person  pro- 
duced by  him  to  which  he  himself  Is  not  n 
party.  In  such  a  case  his  rights  are  those 
only  which  are  conferred  by  sUch  contract. 

Nor  caa  the  fact  that  an  agreement  of  ex- 
diange  has  been  entered  Into  by  the  owners 
of  the  respective  properties,  where  the  ex- 
OiMXtse  la  conditional  upon  the  ability  of  the 
nq>ectlTe  parties  to  convey  good  title,  be 
165  P.— 4S 


given  the  same  effect  as  is  given  in  the  au- 
thorities above  referred  to  to  an  agreement 
of  sale.  In  the  latter  case  the  principal  is 
held,  by  thus  entering  Into  a  contract  with 
the  proposed  purchaser,  to  have  accepted  him 
as  able  to  consummate  the  purchase;  but  no 
such  acceptance,  with  the  consequential 
right  In  the  broker  to  his  compensation,  can 
be  logically  predicated  upon  the  fact  of  en- 
tering Into  an  agreement  of  exchange  in 
which  conveyance  of  good  title  by  the  person 
produced  by  the  broker  la  expreasiy  stipu- 
lated. 

So  far  as  the  appellant  here  la  concerned, 
those  authorities  can  have  no  application. 
His  ccmtract  was  with  Krummes.  Its  main 
purpose  was  to  effect  an  exchange  of  his 
property  for  that  of  Krummes.  His  obliga- 
tions under  the  contract  were  concurrent 
with  those  assumed  by  Krummes;  and  If  he, 
tendering  performance  to  Krummes,  meets 
with  a  refusal  on  the  part  of  the  latter  to 
perform.  It  Is  elementary  that  he  Immediate- 
ly has  the  right  of  rescission,  and  upon  re- 
scinding Is  relieved  of  bis  obligations  under 
the  contract,  one  of  which  was  his  promise 
to  Krummes  to  pay  to  the  plaintiff  a  com- 
mission for  his  services  In  bringing  about 
the  abortive  exchange.  As  was  said  by  this 
coort  In  the  case  of  Jennings  v.  Jordan,  31 
CaL  App.  335,  160  Pac.  576,  a  case  almost 
Identical  in  Its  facts  to  this  one: 

"The  plaintiff's  right  to  recover,  then,  must 
depend  entirely  upon  the  tenna  of  the  contract 
entered  into  between  Fletdier  and  Jordan,  to 
which  Eppinger  was  not  a  party.  Up  to  that 
point.  BO  far  as  the  evidence  diacloses.  there 
was  no  ohifgntion  upon  them  to  pay  him  any- 
thing. The  object  of  the  contract  actnnlly  en- 
tered  Into  was  to  provide  for  an  exchnnge  of 
the  properties  of  the  parties  thereto,  each  agree- 
ing to  convey  title  free  of  incumhranoes.  and 
the  nrovision  therein  for  the  payment  of  a  com- 
mission to  Rnplnfcer  must  be  constnied  In  its 
relation  to  the  whole  contract.  Q'"te  apr»rt 
from  th.>  evidence  of  Jordan,  one  of  the  parties 
to  it.  that  SB  to  him  it  was  not  bis  intenHon 
that  any  commitwion  should  he  paid  unlem  the 
exchange  of  lands  was  actnallv  ■  effects,  such 
would  be  the  natnml  nnd  loeicsl  pon^tmct'on  of 
the  inatrtiment.  Unless  ant]  until  the  erchnnee 
wBS  cnnnnrnmatwi  thp  nnrtiew  would  r*wive  no 
benefit  from  Eppineei^s  efforts;  and.  ns  we 
have  seen,  there  was  no  ohliention  ex'stine  to 
psy  Fnninger  anything  except  thnt  nrisine  from 
the  written  n<Twment  nnder  conBitVrntion.  The 
provirfon  re'-Hne  to  imch  psvmpnt  is  not  sen- 
arable  from  the  remainder  of  the  contmct;  nnd 
certainly  as  to  Jordan,  when  the  other  pnrty 
to  It  found  himself  unable  to  comply  with  its 
terms  and  consented  to  its  cancellntion  /Jorflnn 
already  havinn  a  rieht  to  rescind  it)  the  whole 
contract  fell,  the  provision  relating  to  Rppincer's 
compensation  with  the  rest.  If  the  broker 
nhould  suffer  any  hartlsbin  from  such  construc- 
tion, it  is  one  inherent  in  the  form  of  the  con- 
tract entered  Into,  and  which  was  the  only  means 
be  chose  for  his  protection." 

[21  The  respondent  seeks  to  differentiate 
his  case  from  that  of  Jennings  v.  Jordan, 
supra,  and  says  in  his  brief: 

"We  are  sutni:  nT>on  a  contract  between  Brion 
and  Patrick  Cnhill.  or  more  particularly  what 
might  be  termed  a  nonnegotiable  promissory 
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note  by  Patrick  Cahill  to  pay  to  P.  A.  Brioo 
for  services  rendered  the  Bum  of  one  tliousand 
dollars." 

It  is,  however,  quite  apparent  that  the 
contract  sued  upon  is  one  to  which  the  plain- 
tiff was  not  a  party;  he  was  not  named 
therein  as  a  party;  It  was  not  executed  by 
him  nor  was  it  ever  delivered  to  him,  and 
his  name  appears  thereon  as  a  witness  to 
its  execution. 

From  what  we  have  said  we  think  it  dear 
that  whatever  rights  the  plaintiff  may  have 
had  tmder  the  foregoing  contract  with  regard 
to  Krummes.  under  the  fttcts  proved — and  es- 
pecially under  those  sought  to  be  proven  by 
the  appellant,  but  which  evidence  was  er- 
roneously excluded — he  established  no  right 
of  action  against  the  appellant. 

That  part  of  the  judgment,  therafore,  from 
which  the  appeal  is  taken  must  be  revers- 
ed; and  it  is  so  ordered. 

We  concur:  RICnABDS,  J.;  BEASLY, 
Judge  pro  tern. 

a75  Cal.  SSO) 

OLSON  V.  SUPERIOR  COURT  OF  MERCED 
COLNTX  «t  al.    (Sac.  2586.) 

(Supreme  Court  ot  Galifomia.    June  1,  1917.) 

1.  Mandamus  ®=>51 — Coupelunq  Entbt  of 
Pinal  Divorce  Decjike. 

Mandate  is  an  appropriate  remedy  to  compel 
the  entry  of  a  Seal  divorce  decree,  where  the 
court's  duty  is  plain,  and  unmixed  with  the  ex- 
ercise of  discretionary  powers. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  68-100.] 

2.  Divorce  «=9l70— Final  Decree— "Mat." 

In  Civ.  Code,  g  182,  providing  that,  "when 
one  year  lias  expired  after  the  entry  of  Buch 
interloGutory  judgment,  the  court  on  motion  of 
either  party,  or  upon  its  own  motion,  may  en- 
tkr  the  filial  judgment  grnntiiig  the  divorce," 
the  word  "may"  means  "must"  only  whenever 
facts  are  shown  entitling  the  movant  to  such 
final  decree;  but  facts  arising  subsequently  to 
the  interlocutory  decree  should  have  their  in- 
fluence in  determining  the  right  to  a  final  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  a  552.  553. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mny.j 

S.  DiVoaCB  €=>170— iNTEriLOOUTORT  DeCBBE. 

The  interlocutory  decree  merely  fixes,  at  the 
time  it  is  given,  the  right  of  the  blameless  spouse 
to  a  final  decree  after  the  expiration  of  one  year, 
but  does  not  itself  sever  the  marital  bonds ; 
the  delay  of  one  year  before  absolute  severance 
of  the  marriage  ties  furthering  an  important 
purpose  of  the  law^  to  give  the  spouses  a  chance 
to  effect  a  reconciliation. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  fS  553.] 

4.  DivoBCE  €=>170— Right  to  Finai,  Decree. 

A  divorced  husband,  securing,  before  entry 
of  final  decree,  a  reconciliation  with  and  the  re- 
turn of  his  wife,  and  living  with  ber  thereafter 
continuously  for  five  years,  could  not  then  cause 
final  decree  to  be  entered. 

[EJd.  Notp.— For  other  cases,  see  Divorce. 
Cent.  Dig.  §5  652,  553.] 


In  Banlc  Ai^licatlmi  for  writ  of  mandate 
by  Albert  Olson  against  the  Superior  Court 
of  the  County  of  Merced  and  E.  N.  Rector, 
as  Judge  thereof.    Writ  discharged. 

Stephen  P.  Galvin,  of  Ijos  Banos,  Croop  & 
Cro(^,  of  Merced,  Adolf  Michel,  of  Oaklaod, 
and  John  J.  McUonough,  for  petitioner.  An- 
drew U.  Schottky,  of  Merced,  for  respondmts. 

HENSHAW,  J.  This  hearing  Is  under  an 
original  alternative  writ  of  mandate  issued 
by  this  court  on  the  petition  of  Albert  Olson, 
who  seeks  to  compel  the  superior  court  of 
Uerced  county  to  enter  a  final  decree  of  di- 
vorce; more  than  one  year  having  elapsed 
Unce  the  interlocutory  decree  was  made  and 
given  In  favor  of  his  wife,  who  was  the  plain- 
tiff In  the  divorce  suit  Chronological iy,  the 
following  facts  hare  a  bearing  on  the  oonsid- 
eratlon: 

Josle  L.  Olson,  wife  of  petitioner  herein, 
sued  and  obtained  an  interlocutory  decree  of 
divorce  against  her  husband,  which  decree 
was  entered  on  May  13,  1010.  Thereafter, 
and  In  February,  1911,  before  the  expiratiou 
of  the  year  after  which  the  final  decree  could 
be  entered,  the  wife  at  the  scdlcitatlou  of  the 
husband  became  reconciled  to  him,  returned 
to  his  house,  and  resumed  marital  relations 
with  him.  Together  tbey  thus  lived  as  hns- 
biind  and  wife  for  five  continuous  yearsi. 
Then,  on  the  21st  day  of  February,  1016,  the 
husband  secretly  and  wlUiout  the  knowledge 
of  the  wife  caused  a  final  decree  of  divorce  to 
be  entered  in  the  action.  This  beconiLng 
known  to  the  wife,  upon  her  application  and 
within  the  six  months  period  of  time  limited 
by  section  473,  Code  of  Civil  Procedure,  the 
court  vacated  and  annulled  this  final  decree 
and  declared  in  Its  order  so  doing  that  the 
defendant  (the  husband)  "is  not  entitled  to 
a  final  decree  of  divorce  In  the  said  action ; 
the  status  of  married  persons  having  been  re- 
stored between  the  parties  by  reason  of  their 
reconciliation,  and  the  resumption  of  marital 
relations."  No  appeal  was  takeu  from  tills 
last-mentioned  order.  Thereafter  the  hus- 
band again  petitioned  for  a  final  decree  of  di- 
vorce, and  upon  the  court's  refusal  to  enter 
it  sued  out  this  writ  of  mandate. 

[1,  2]  That  mandate  is  an  appropriate  rem- 
edy to  compel  the  entry  of  such  a  final  de- 
cree, where  the  court's  duty  Is  plain  and  un- 
mixed with  the  exercise  of  discretionary 
powers,  does  not  admit  of  debate,  and  has, 
in  fact,  liwn  decided.  Claudius  v.  Melvin, 
146  Cal.  257,  79  Pac.  897.  Petitioner's  con- 
tention Is  that  under  the  facts  above  narrated 
the  trial  court  has  no  discretionary  power  by- 
virtue  of  the  mandatory  provision  of  sectioo 
132  of  the  ClvU  Cod&  That  section  declares 
that: 

"When  one  year  has  expired  after  the  entrr 
of  such  interlocutory  judgment,  the  court  on 
motion  of  either  party,  or  upon  its  own  motion, 
may  enter  tbe  final  judgment  granting  ttm 
vorce." 
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That  the  word  "may,'*  as  thus  employed  In 
the  statnte,  means  "must,"  whenever  the 
facts  are  shown  entitling  the  movant  to  such 
final  decree,  requires  no  discussion.  Petition- 
er's argument  Is  based  uiK>n  the  pn^osltion 
that,  wben  one  year  has  In  fact  elapsed,  the 
right  Is  absolutely  final,  and  the  trial  court  Is 
without  the  slightest  discretion  In  the  matter 
of  withholding  the  relief  sought 

[31  The  question  is  one  of  first  Impression 
In  this  state,  but  in  our  view  Is  one  exceeding- 
ly easy  of  solution.  Under  our  divorce  laws 
the  interlocutory  decree  fixes  the  right  of  the 
blameless  spouse  to  a  decree  of  divorce  as 
and  of  the  time  when  the  Interlocutory  decree 
itself  is  given.  Barring  the  familiar  equi- 
table considerations  of  fraud  or  mistake  la 
the  procurement  of  this  decree,  alt  matters 
therein  litigated  have  passed  beyond  the  pos- 
sibility of  future  litigation;  but  it  is  never  to 
be  forgotten  that  the  Interlocutory  decree 
does  not  sever  the  marital  twnds.  It  Is  mere- 
ly a  declaration  that  one  of  the  spouses  has 
at  that  time  established  a  right  to  a  final  de- 
cree which  will  be  entered  at  and  after  the 
expiration  of  one  year.  Estate  of  Dargle, 
162  Cal.  51,  121  Pac.  320. 

What  ends  has  the  law  In  view  In  enforc- 
ing the  delay  of  one  year  before  an  absolute 
severance  of  the  marriage  ties?  This  ques- 
tion, too,  has  been  answered  by  our  decisions, 
and  It  Is  truly  declared  to  be  one  of  the  Im- 
portant purposes  of  the  law  to  give  the 
spouses  a  chance  to  effect  a  reconciliation 
which  the  law  always  favors.  Barron  v. 
Barron,  7  Cal.  Unrep.  Cas.  347,  96  Pac.  273. 

fil  The  facts  presented  show  tliat  one  of 
the  great  purposes  of  our  law  bad  been  ful- 
filled. Before  the  time  when  the  final  decree 
could  have  been  entered  the  wife  condoned  her 
husband's  offense  and  they  became  reconciled. 
They  lived  together  as  husband  and  wife  con- 
tinuously for  five  years  thereafter,  at  the 
end  of  which  time  the  condonee,  not  the  con- 
doner,  demands  of  the  court  the  entry  of  the 
final  decree  severing  the  bonds  of  matrimony 
between  himself  and  his  wife  with  whom  he 
had  thus  been  living.  From  its  very  nature 
the  Interlocutory  decree  can  only  operate 
upon  facts  existing  down  to  the  time  It  is  giv- 
en. It  Is  within  the  contemplation  of  the 
law  that  facts  subsequently  arising  should 
have  their  Influence  In  determining  the  right 
to  a  final  decree.  While  in  every  proper  case 
a  trial  court  will,  and  If  necessary  by  man- 
date will  be  compelled  to,  enter  such  a  final 
decree.  It  would  be  a  grave  reproach  to  our 
Jurisprudence  to  hold  that  our  law  ever  con- 
templated that  such  a  decree  could  be  forced 
ui;>on  a  blameless  and  nonconsentlng  wire 
after  such  a  reconciliation.  Our  law  demands 
no  such  thing.  It  never  designed  to  make 
Itself  an  Instrument  of  such  frauds.  The 
similar  law  in  the  state  of  New  York  entitles 
either  spouse  to  a  final  Judgment  after  three 
months  "unless  for  sufficient  cause  the  court 
In  the  meantime  shall  have  otherwise  order- 


ed," and  nnder  that  statute  the  court  refused 
a  final  decree  where  a  reconciliation  was  ef- 
fected such  as  Is  here  shown.  Gary  v.  Cary. 
144  App.  Div.  846,  129  N.  T.  Supp.  444.  But, 
in  the  absence  from  our  statute  of  this  ex- 
press language  found  in  that  of  New  York, 
the  power  of  our  courts  Is  no  different.  The 
New  York  statute  but  expressed  the  power 
which  our  courts  In  equity  inherently  possess. 
They  have  under  our  present  statute  and 
without  express  authorization  the  power  to 
recognize  condonations  and  reconciliations 
such  as  are  here  shown,  and  to  do  justice  to 
the  litigants  as  may  be  demanded  by  such 
events  in  their  lives  as  have  arisen  subse- 
quent to  the  entry  of  the  interlocutory  decree 
and  before  the  expiration  of  the  fixed  period 
of  one  year. 

It  would  in  our  view  be  superfluous  to 
elaborate  upon  a  proposition  so  plainly  con- 
sonant with  the  principles  of  equity  and  the 
due  administration  of  Justice.  Wherefore  the 
writ  is  discharged. 

We  concur:  ANGGLLOTTI,  U  J. :  MEL- 
y  IN,  J. ;  liOBIOAN,  1. 1  SLO»S,  J.; 
SUAW,  J. 

(ITS  Cal.  238) 
In  re  EMARrS  ESTATE.    (S.  F.  7521.) 

(Supreme  Court  of  CallftHmia.   June  1,  1917.) 

Wills  ^=9123^— Attestation— Pbesekci  of 

W ITN  ESSE9 

Civ.  Code',  {  1276,  providing  that  every  will 
must  be  executed  and  attested,  and  tliat  the  sub- 
scription must  be  made  in  the  presence  of  the 
attesting  %'itneBses  or  be  acknowledged  by  the 
testator  to  tbem  to  have  been  made  him  or 
by  his  authority,  requires  the  subBcription  or 
the  acknowledgment  to  be  before  the  two  wit- 
uossca  present  at  the  same  time,  and  hence  a 
will  was  not  snfiicieQtly  attested  where  one  wit- 
uess  attested  the  will  in  the  foreaooo  of  the  day 
upon  which  it  was  executed,  and  the  other  in 
the  afternoon;  the  two  witnesaea  not  signing 
in  the  presence  ol  each  other, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dfg.  H  326-331.] 

AngellotU,  0.  J.,  and  Slost,  3.,  dtssentisg. 

In  Bank.  Appeal  from  Superior  Court, 
Monterey  County ;  J.  A.  Bardln  and  Geo.  W. 
Buck,  Judges. 

In  the  matter  of  the  estate  of  Nancy  Jane 
Emart  Appeal  from  refusal  of  order  to 
revoke  the  probate  of  the  will.  Reversed. 

Arthur  li.  Levinsky,  of  Stockton,  for  ap- 
pellants. Hudson,  Martin  ft  Jorgensen.  of 
Monterey,  for  respondents. 

HENSHAW,  J.  Contest  after  probate  was 
Instituted  against  the  will  of  Nancy  J.  Emart, 
deceased.  The  court  refused  to  revoke  the 
probate  of  the  .will,  and  this  appeal  followed. 
The  facts  stipulated  were : 

"That  one  of  the  atteatiDg  witnesses  to  said 
will  attested  said  will  in  the  forenoon  of  the 
day  upon  which  the  same  was  executed,  and 
that  the  other  attesting  witness  to  said  will  at- 
tested the  same  upon  the  afternoon  of  said  day, 
and  that  the  said  attesting  witnesses  did  not 
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•Ua  their  names  or  attest  the  taid  vin  In  the 
presence  of  each  other." 
Further: 

That  "the  two  atteBti&s  witoesBes  signed  tiuAr 
names  sfl  witaesses  at  the  end  of  tbe  will  at 
testatrix's  request  and  in  her  presence." 

Testatrix  'snbscribed  her  will  In  the  pres- 
ence of  one  of  the  witnesses,  and  acknowl- 
edged the  subscription  to  the  other  attesting 
witness,  declaring  that  the  instrument  was 
her  wllL 

Tbe  single  question  presented  Is  whether, 
under  this  evidence^  thwe  was  a  legal  com- 
pliance with  our  law  toachlng  the  acknowl- 
edgment and  publication  by  the  testatrix  of 
her  will..  That  law  is  found  in  section  1276 
of  tbe  Civil  Code,  and  Is  as  follows : 

"Every  will  •  •  •  must  be  executed  and 
attested  as  follows:  •  *  •  2.  Tbe  subficrip- 
tion  must  be  made  in  the  presence  of  the  at- 
testing witnesses,  or  be  acknowledged  bf  the 
testator  to  them  to  have  been  made  by  mm  or 
by  his  authority." 

The  ease  is  one  of  first  impression,  and  the 
question  by  no  means  free  from  donbL  Prop- 
erly to  resolre  It  reqnlres  a  brief  considera- 
tion of  this  brandi  of  the  great  statute  of 
frauds.  The  fifth  section  of  the  statute  of 
frauds  (29  Oar.  II,  cl  8)  required  that  all 
devises  and  bequests  of  lands  or  tenements 
Should  be  in  writing  and  signed  by  the  iwrty 
so  devising  the  same,  and  ^ould  be  attested 
and  subscribed  in  the  presence  of  tbe  devisor 
and  of  three  or  four  credible  witnesses.  The 
construction  put  upon  this  statute  was  that 
it  did  not  in  terms  require  that  the  attesta- 
tion and  subscription  should  be  made  at  the 
same  time  and  in  the  presence  of  the  assem- 
bled witnesses,  and  such  continued  to  be  the 
rule  of  English  decision  until  the  statute  It- 
self was  changed.  This  construction,  tlius 
given  at  a  very  early  day,  was  adhered  to 
with  great  uniformity,  though  the  judges  fre- 
quently voiced  their  protests  against  the  con- 
struction, as  t>elng  unsound  and  as  opening 
the  door  to  the  very  frauds  which  tbe  statute 
designed  to  prevent;  It  being  said  that  in 
the  requirement  of  acknowledgment  before 
three  or  four  witnesses  it  was  manifestly 
designed  that  the  acknowledgment  should  be 
of  a  quasi  public  character,  and  that  there 
was  less  likelihood  that  fraud  could  be  per- 
petrated under  such  solemn  circumstances, 
and  more  likelihood  of  an  accurate  memory, 
than  under  tbe  rule  which  permitted  each 
witness  to  state  that  the  testator  at  varying 
times  and  under  varying  circumstances  had 
acknowledged  to  bim  and  to  blm  alone  that 
the  Instrument  was  his  will.  In  addition  to 
this  is  the  consideration  that  the  execntlon 
of  such  a  will  is  not  fully  complete  until  It 
is  witnessed  or  attested.  If  the  will  Is  ac- 
knowledged to  the  one  witness  on  one  day 
and  to  the  second  witness  months  or  even 
years  thereafter,  both  witnesses  .will  not  be 
witnessing  or  attesting  under  the  same  state 
of  facts  that  la  to  say,  neither  witness  could 
declare  that  at  the  time  the  other  witnessed 
it  the  testator  was  apparaitlj  free  from 
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duress,,  menace,  or  undue  InHumce  and  was 
of  sound  and  disposing  mind. 

Thus  In  New  Tork,  where  by  virtue  of  its 
language  tbe  Judges  held  their  statute  to  be 
an  enactment  of  the  English  law,  vritb  tbe 
Interpretation  whldi  bad  been  put  upon  it, 
the  learned  Chancellor  Walworth  says  in 
Janncey  t.  TUome,  2  Barb.  Cli.  40{,  46  Am. 
Dee.  424: 

"It  was  also  settled  In  England,  at  a  very 
early  date,  that  a  will  ot  real  estate,  attested 

by  three  witnesses,  who,  at  several  tunes,  sub- 
scribed tbeir  names,  in  the  presence  of  testate 
and  at  his  request,  was  valid,  although  all  the 
witnesses  were  never  present  at  tbe  same  tima 
*  *  *  It  is  at  least  doubtful  whether  tbs 
decisions  upon  either  of  these  questions  were 
in  couformitj;  with  tbe  intention  of  the  framers 
of  the  provisions  in  the  statute  of  Charles  rela- 
tive to  the  execution  of  wills  of  real  estate.  Bat 
they  are  in  conformity  with  tbe  letter  of  tbe 
statute,  which  only  required  that  the  will  should 
be  signed  by  the  testator,  but  not  that  such 
Bigning  should  take  place  in  the  presence  of 
the  attesting  witnesses.  Nor  did  tbe  statate,  ia 
terms,  require  the  witnesses  to  attest  Uie  will 
at  the  same  time,  and  in  the  presrace  of  each 
other,  but  only  that  the  will  should  be  attested 
by  three  witnesses  wfao  should  subscribe  the 
same  in  the  presence  of  the  testator." 

By  force  of  these  conslderatlcms  the  time 
came  wben  the  English  Parliament  believed 
this  statute  to  require  remodeling,  and  it  was 
remodeled  in  the  Wills  Act.  1  Victoria,  c 
26.  That  act  prescribed : 

"That  no  will  shnll  be  valid  unless  it  shall  bs 
in  writing,  aod  executed  in  manner  hereinafttf 
meotioDed:  (that  is  to  say)  it  shall  be  signed  st 
the  foot  or  end  thereof  by  the  testator,  or  by 
some  other  person  In  his  presence,  and  by  hii 
direction;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  tbe  same 
time;  and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  tbe  presence  of  tha  teata- 
tor,  hut  no  form  of  attestation  dudi  be  aeoea- 
aary." 

This  became  the  law  of  England  in  1837, 
and,  with  certain  modtflcatlona  not  necessary 
here  to  consider,  has  continued  to  be  the  ex- 
pression of  the  English  law.  In  1860,  In 
Hoysradt  v.  Kingman,  22  N.  T.  372,  the  Court 
of  Appeals  of  New  Tork  was  called  upon  to 
determine  whether  or  not  a  will  had  been 
duly  executed  under  the  provisions  of  the 
statutes  of  New  York  under  the  circumstanc- 
es here  presented;  that  Is  to  say,  the  sub- 
scription and  the  publication  or  acknowledg- 
ment had  been  made  before  the  witnesses  at 
different  times.  Great  pressure  of  argument 
was  brought  to  bear  upon  the  court,  seeking 
to  have  It  adopt  a  construction  in  consonance 
with  the  Wills  Act,  supra.  Tbe  Court  of  A^ 
peals  said: 

"Our  statute,  passed  a  few  years  earlier,  does 
not  contain  tbe  languaKe  which  so  plainly  set- 
tles the  question  in  the  English  act.  It  declarca 
that  every  will  shall  be  executed  and  attested 
in  the  following  manner:  '1,  It  shall  be  sub- 
scribed by  the  testator  at  tbe  end  of  the  wiU: 
2.  Such  subscription  shall  be  made  by  the  tes- 
tator in  the  presence  of  each  ot  the  attestinf 
witnesses,  or  shall  be  acknowledged  by  hiaa  to 
have  been  so  made  to  eaoh  of  the  attesting  wit- 
nesses; 8.  The  testator,  at  the  time  of  making 
such  aubseriptim,  or  at  the  time  of  acknowladr 
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but  the  same,  shall  declare  the  utstnimeiit  so 
■ubscribed  to  be  his  last  will  and  testament; 
4.  There  shall  be  at  least  two  attesting  witnesa- 

ee,  each  of  whom  shall  si^n  his  name  as  a  wit- 
ness, at  the  end  of  the  will,  at  the  request  of 
the  testator.*  2  R.  S.  63,  sec  4a"  (Some  of 
these  words  have  been  placed  in  italics  for  con- 
venient cominrison  with  the  lascuage  of  our 
own  statute.) 

The  coart  held  that  the  language  of  the 
New  York  statute  was  in  maDlfest  harmony 
with  the  decisions  governing  the  same  matter 
under  the  earlier  statute  of  Charles.  It  is 
I>erbaps  unnecessary  to  add  that  In  most  of 
the  older  states  the  statute  of  frauds  of 
CbArles  II  was  enacted  as  the  state's  own 
statute  of  frauds,  either  in  precise  terms  or 
In  nil  material  substance.  Therefore  the  de- 
cisions of  those  states,  sotind  In  themselves, 
will  throw  but  little  light  upon  this  considera- 
tion, where  the  conclusion  must  be  reached  by 
an  interpretation  of  the  peculiar  language  of 
our  own  statute.  But,  to  Illustrate,  the  pres- 
ence of  the  subscribing  witnesses  at  the  same 
time  in  the  presence  of  the  testator  Is  not  re- 
quired in  Tennessee  under  a  law  which  sim- 
ply decUres  that  "the  Instrument  must  be  sub- 
scribed by  two  witnesses,  neither  of  whom 
are  Interested"  (Simmons  V.  Leonard,  91 
Tenn.  183,  IS  3.  W.  280,  30  Am.  St.  Rep.  875) ; 
nor  in  Connecticut,  where  thp  law  requires 
that  "the  will  shall  be  In  writing,  sabecrlbed 
by  testator  and  attested  by  three  witnesses, 
all  of  them  subscribing  In  his  presence"  (Oay- 
lor*8  Appeal.  4S  Conn.  82) ;  nor  in  Indiana, 
where  the  law  requires  that  "tb*  will  shall 
be  "attested  and  snbecrlbed  In  the  presence 
of  testator  and  two  <»  more  competent  wlt- 
neaae^  "  ( Jofanaon  t.  Johnson.  106  Ind.  478, 
7  N.  E.  201,  SB  Am.  Rep.  762) ;  nor  la  Wis- 
consin, where  the  statute  law  la  identical 
with  that  of  Indiana  (Will  of  Smith,  S2  Wis. 
643.  8  N.  W.  616,  9  N.  W.  665.  S8  Am.  Rep. 
756) ;  nor  In  Illinois,  where  the  law  requires 
that  the  wUlbe  "snbecrlbed  In  his  (testator's) 
presence  and  at  his  request  by  at  least  two  wlt- 
nesse^'  (Fltnn  t.  Owen.  58  IlL  111) ;  nor  in 
Georgia,  where  the  reqalrraunt  Is  that  the 
will  be  "attested  and  subscribed  In  the  pres- 
ence of  the  testator  by  three  or  more  compe- 
tent witnesses"  (Webb  v.  Fleming,  30  Ga.  808, 
76  Am.  Dec  675).  We  need  not  multiply  these 
Instances.  EnouRb  have  been  given  to  show, 
as  has  been  said,  that  they  can  afford  us 
little  of  value  in  the  present  difficulty,  and 
Illustrate  merely  that  the  Legislatures  of 
these  states  and  their  courts,  In  following 
the  statutes,  have  in  substance  adopted  tbe 
language  of  tbe  statute  of  frauds  of  Charles 
II.  and  the  Interpretation  which  the  English 
courts  pat  upon  that  statute.  In  this  con- 
nection perhaps  It  Is  proper  to  refer  to  one 
additional  case,  that  of  Green  et  al.  v.  Grain 
et  al.,  decided  In  Virginia  in  1865  (12  Grat 
2K).  Tbe  language  of  .  the  Virginia  statute 
taken  from  the  Victorian  Wills  Act  required 
a  signing  by  the  testator  and  that  "the  elg- 
nature  shall  be  made  or  the  will  acknowl- 


edged by  him  In  the  presence  of  at  least  two 
competent  witnesses  present  at  the  same 
time."  The  facts  were  that  tbe  testator 
signed  and  acknowledged  the  Instrument  in 
the  presence  of  one  of  tbe  attesting  witnesses, 
and  subsequently  acknowledged  the  Instru- 
ment in  tbe  presence  of  tbe  other  attesting 
witness,  the  Srst  attesting  witness  being  also 
present  The  case  In  Its  facts  differs  from 
the  present  case  In  that  there  both  the  wit- 
nesses were  present  at  the  time  tbe  acknowl- 
edgment was  made  to  tbe  second  witness; 
while  here  the  two  witnesses  were  never  at 
the  same  time  in  the  presence  of  the  testator 
for  the  purpose  of  receiving  his  acknowledg' 
ment  The  court  of  Virginia  reasoned  that 
the  requirement  **that  the  relation  of  'pres- 
ence' shall  exist  between  tbe  testator  and  tbe 
witnesses  does  not  require  that  tbe  relation  of 
'presence'  should  exist  between  the  witnesses 
themselves,"  and  the  court  repudiates  the  de- 
cisions of  the  BogUab  courts  holding  the  con- 
trary construction  of  the  Wills  Act  of  Vlo- 
toria.  Of  this  case  It  need  only  be  said  that 
Ita  reasoning  Is  far  from  convlndng.  In  con- 
clusion upon  this  general  discussion  it  will 
snfflce  to  point  out  that  the  Legislatures  of 
some,  even  of  the  older,  states,  have  In  their 
wisdom  adopted  the  requirements  of  the 
Victorian  Wills  Act  (Ludlow  t.  Ludlow,  86 
N.  J.  Eq.  597;  Roberts  t.  Welch,  46  Yt  164; 
In  re  Glaflln's  Will,  75  Vt  19,  52  Atl.  1053.  58 
L.  R.  A.  261) ;  while  In  Oonnecticut  Its  Leglda- 
tute  mscted  In  18*^,  a  statute  of  wUls  In  all 
essentials  like  tbe  Victorian  Act,  and  subse- 
quently. In  1886,  modified  Its  law  to  read  as 
above  quoted  (Lane's  Appeal,  67  Conn.  182, 
17  AtL  928, 4  L.  R.  A.  45, 14  Am.  St  Rep.  94). 

With  this  brief  review  we  may  come  to 
history  ot  our  own  wills  law.  It  first  aiqiwars 
upon  the  books  in  tbe  statntes  of  i860,  p.  177. 
It  Is  there  declared  (section  S)  that: 

"No  will  *  *  *  shall  be  valid,  unless  It  be 
1q  writing,  and  signed  by  the  testator  «  •  * 
and  attested  by  two  or  mors  iMmpetent  wit- 
nesses Bubscribug  their  names  to  the  wDl,  In 
the  presence  of  the  testator." 

Manifestly  this  language  from  the  statute 
of  1850  Is  susceptible  of  and  would  be  given 
tbe  construction  placed  upon  the  statute  of 
frauds  of  Charles  II.  In  1870  commissioners 
were  appointed  by  authority  of  law  to  draft 
«  complete  system  of  C^es  for  this  state. 
The  work  of  the  original  commission,  before 
the  Codes  were  adopted,  was  subjected  to 
revision  and  review  by  two  other  Code  com- 
missions, and  as  a  result  of  their  labors  this 
significant  fact  appears:  The  first  Code  com- 
missioners submitted  as  their  statute  of 
frauds  touching  the  execution  of  wills  a 
section  which  they  numbered  Civil  Code,  | 
1276,  and  which  section  was  in  the  Identical 
language  of  the  New  York  provision  above 
quoted.  More  than  that,  tbe  learned  commis- 
sioners themselves  recognized  and  expressed 
their  Indebtedness  to  the  proposed  New  York 
Code,  upon  which  they  made  heavy  drafts. 
These  codlfiers  announced  that  section  1276 
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bad  been  taken  from  section  650  of  the  pro- 
posed New  Tork  Civil  Code.  But  our  Civil 
Code  first  prepared  by  Commissioners  Charles 
Mndley,  John  0.  Bnrch,  and  Creed  Raymond 
was  not  adopted,  as  has  been  said,  until  it 
had  been  repeatedly  revised  by  other  men 
learned  In  the  law,  and  amongst  these  men 
two  who  sat  upon  this  bendi,  Hon.  Stephen  J. 
Field  and  Hon.  Jackson  Temple.  Section 
1276  of  the  Civil  Code,  as  enacted  In  Its 
present  form,  la  the  result  of  their  review  and 
their  modification  of  the  proposed  section 
1276.  The  proposed  section  1276  was  sub- 
stantially a  re-enactmeut  of  the  statute  of 
frauds  of  Charles  II.  If  the  Code  revisionists 
had  desired  that  the  statute  of  frauds  of 
Carles  II  should  be  declared  to  be  our  law, 
no  doubt  can  be  entertained  but  that  they 
would  have  accepted  section  1276  as  original- 
ly proposed  by  the  first  commissioners.  At 
thU  time  (1871  to  1874)  the  Wills  Act  of  Vic- 
toria was  and  for  years  had  been  in  exist- 
ence.  These  teamed  Jurists  well  knew  it, 
and  it  is  not  easy  to  aroid  the  CMicIoslon 
that  when  they  refused  to  accept  section  1276 
in  its  proposed  form,  and  modified  it  to  its 
present  fonn,  they  did  so  in  the  belief  that 
the  Victorian  Act  was  tbe  wiser  statute,  and 
tbnefore  the  cme  which  this  state  should 
adopt  The  Legislature,  concurring  in  tbelr 
views,  enacted  the  law  in  Its  present  form. 
We  have  much  Internal  evidence  In  the  lan- 
guage of  the  statute  Itself  that  this  view  Is 
correct.  To  Illustrate:  The  phraseology  of 
subsection  1  of  section  1276,  to  the  effect 
that  the  will  "must  be  subscribed  at  the  end 
thereof  by  the  testator  himself,"  Is  language 
taken  bodily  from  the  Victorian  Act,  and  not 
found  In  the  statute  of  Charles  II. 

From  the  language  of  our  statute  and  this 
review  of  Its  history,  we  regard  the  conclu- 
sion as  unescapable  that  our  law  requires 
the  subscription  or  the  acknowledgment  to 
be  before  the  two  witnesses  present  at  the 
same  time.  And  while,  as  has  been  said, 
there  is  no  direct  adjudication  In  this  state 
upon  the  question,  every  utterance  of  this 
court  is  in  conflrmatltHi  of  this  view.  Thus 
in  Estate  of  Toomes,  54  Cal.  500,  S6  Am. 
Rep.  83,  objection  was  made  to  the  will  that 
it  was  not  duly  executed  under  the  prorlrions, 
ta  section  1276  of  the  Cavll  Code,  upon  the 
ground,  amongst  others,  that  the  sutecrip- 
tlOD  was  not  made  in  tbe  presence  of  the  at- 
testing witnesses.  This  cour^  reviewing  the 
evidence,  declared: 

"Here  we  have  the  fact  that  the  testatrix 
made  her  mark  to  the  instrument,  the  declara- 
tion that  it  was  her  n-ill  and  testament,  mode  in 
tbe  presence  and  hearing  of  the  witnesRes,  and 
the  fact  that  the  witnesses  snbscribcd  the  same 
at  her  request  in  her  presence,  and  io  the  pres- 
ence of  each  other.  •  *  •  We  think  this  was 
suffident" 

In  Estate  of  Cartery,  tS6  Cal.  470,  amongst 
the  interrogatories  submitted  to  the  jur^ 
was  one: 


"Whether  the  subscribing  witnesses  sicDed  the 
proposed  wOl  in  the  presence  of  the  deceased 
and  of  each  otiier  and  at  bis  rcqDest." 

The  Jury's  answer  being  In  the  affirmative, 
the  trial  court  upheld  the  execution  of  the 
will  as  in  accordance  with  law,  and  this 
court  declared  that  this  and  like  Interro^- 
torles  covered  all  the  Issues  raised  by  the 
contestant.  In  Montana,  whose  statute  is 
Identical  with  ours,  it  is  declared,  quoting 
from  the  syllabus  of  In  re  Noyes*  Estate,  40 
Mont.  178,  105  Pa&  1013: 

"The  statutory  formalities  of  execution,  each 
as  the  place  of  the  testator's  signature,  or  tbe 
fact  that  he  signed  or  made  acknowledgmeot  in 
tbe  presence  of  witnesses,  or  made  publication, 
or  that  the  witnesses  properly  signed  in  bis 
presence,  and  in  the  presence  of  eadi  other  and 
at  bis  request  stand  as  of  equal  importanoe,  and 
must  be  observed." 

The  answer  to  respondent's  argument  tliat 
courts  should  give  a  liberal  construction  to 
the  statutory  requirements  for  the  due  exe- 
cution of  a  will  Is  found  In  Estate  of  Walker. 
110  Cal.  390,  42  Pac.  SIS,  30  U  R.  A.  460.  52 
Am.  St.  Rep.  101.  and  in  Re  Seaman's  Estate. 
146  CaL  455,  80  Pnc.  700,  106  Am.  St.  Rep. 
53,  2  Ann.  Cas.  726,  and  It  Is  sufficient  to 
rest  the  response  upon  the  discussion  of  tbe 
matter  found  In  those  cases. 

For  the  foregoing  reasons,  the  Jndgm«it 
refusing  to  revoke  probate  of  the  will  Is  re- 
versed. 

We  concur:   SHAW,  J.;   LOBIGAN,  3.; 

MELVIN.  J. 

SLOSS,  J.  I  dissent  When  tbe  Legislat- 
ure of  this  state  enacted  section  1276  of  the 
Civil  Code,  It  was  not  entering  upon  a  new 
field  of  legislation.  Statutes  governing  tbe 
making  and  attestation  of  wills  bad  long 
existed  In  England  and  America,  and  these 
statutes  had  frequently  been  before  the  courts 
for  interpretatiMi.  Tb9  enactments  of  tlie 
American  states  are  based  upon  one  or  the 
other  or  both  of  the  Ehigllsh  acts  icffMred 
to  In  tlie  majority  opinion,  with  such  modi- 
flcatloiM  as  were  denned  proper  in  tlie  respec- 
tive Jurisdictions.  As  Is  stated  in  that  vpSbt 
ion,  it  was  the  settled  construction,  under 
the  statute  of  frauds  (29  Car.  II*  c.  3,  t  5),  that 
the  witnesses  were  not  required  to  be  present 
together  at  the  signing  or  acknowledginmt 
by  tbe  testator,  or  to  attest  in  the  presence 
of  each  other.  Jauncey  v.  niome,  2  Bafbi 
Cb.  (N.  T.)  40,  45  Am.  Dec.  424 ;  SulUvan  t. 
Sullivan,  8  L.  R.  Ir.  299:  West  beech  t. 
Kennedy,  1  Ves.  ft  B.  S62;  Ellla  v.  Smith. 
1  Ves.  Jun.  11.  With  the  law  thus  estaWlsh- 
ed,  there  was  ehacted  in  1^  the  Wills  Act 
(1  Vict.  c.  26),  whl^  provides: 

"That  no  will  shall  be  valid  unless  It  shall  be 
in  writinK.  and  executed  In  manner  hereinafter 
mentioiipd ;  (that  is  to  say)  it  shall  be  signed  at 
the  foot  or  end  thereof  by  the  testator,  or  hf 
some  other  person  in  his  presence,  and  bjr  his  dt- 
recllon  ;  and  such  signature  shall  be  made  w  ac- 
knowledged by  the  testator  In  the  preseocr  of 
two  or  more  witnesses  present  at  tlw  same  time' 
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and  aodt  wltDesses  Bball  attest  aod  shall  sah- 
scribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  he  necessary." 

The  words  "present  at  the  same  time"  left 
no  room  for  doubt  tbat  the  witnesses  roust  be 
Jointly  present  when  the  testator  makes  or 
acknowledges  his  signature.  One  of  the  obvi- 
ous purposes  of  the  later  statute  was  to 
change  the  (rid  law,  which,  as  I  have  Just  said, 
permitted  the  testator  to  acknowledge  his 
signature  to  the  different  witnesses  at  differ^ 
ent  times.  But  the  concluding  clause,  relating 
to  the  attestation  by  the  witnesses,  does  not 
contain  the  words  "at  the  same  time."  It 
merely  prescribes  that  the  witnesses  shall  at- 
test and  subscribe  In  the  presence  of  the  tes- 
tator. Accordingly,  even  under  the  Wills 
Act,  the  requirement  of  joint  presence  of  the 
witnesses  was  not  carried  beyond  the  time 
of  the  testator's  signing  or  acknowledging. 
The  prevailing  opinion  of  English  courts  and 
text-writers  has  been  that  it  is  not  necessary 
that  the  witnesses  should  attest  and  sign  at 
the  same  time,  or  that  both  should  be  present 
during  the  attestation.  The  will  having  been 
signed  or  acknowledged  In  tlie  presence  of 
both,  each  might  attest  and  sign  during  the 
absence  of  the  other.  The  contrary  view,  ex- 
pressed obiter  by  Lord  Brougham  in  Case- 
meat  T.  Fulton,  5  Moo.  P.  C.  G.  130,  has  not 
been  followed.  There  have  been  several  decl- 
slona  that  the  witnesses  need  not  sign  in  the 
presence  of  each  other  (Faulds  v.  Jackson,  6 
Notes  of  Cas.  Sup.  1;  Webb's  Case,  1  Deane, 
1;  Cooper  v.  Socket,  3  Curt  G18;  Sullivan 
T.  Sulliran,  snpra),  and  the  same  construe- 
tlon  of  tlie  statute  has  hem  approved  by  emi- 
nent law  writers  (1  Wms.  Ezra.  93;  6  Sug. 
Real  Prop.  St.  342;  1  Jar.  Wills,  *85).  The 
Vli^lnla  ooart.  In  giving  the  same  effect  to  a 
Statnte  like  the  Wills  Act  (Greoi  t.  Cratn, 
12  Grat.  [Vo.]  252),  did  not.  as  the  majority 
opinion  says,  "repudiate  tba  decislMui  of  the 
Englisb  courta  holding  the  contrary  construc- 
tion.'* To  the  onttrary,  It  was  In  accord 
with  the  English  courts. 

It  anwars,  therefuve,  tbat  under  both  Ens- 
Ilab  statutes  the  provision  tliat  an  act  shall 
be  done  two  or  more  witnesses  In  the 
presence  of  the  testator  does  not  require  that 
the  witnesses  do  the  act  at  the  same  time,  or 
in  the  presence  of  each  other.  It  Is  enough  if 
«ich  does  the  act  and  If  the  testator  be  prea- 
eat  on  each  occasion.  The  same  construction 
should,  on  like  grounds,  apply  to  a  provision. 
Hke  that  of  section  1278  of  the  Civil  Code, 
tbat  the  testator  i»erform  some  act,  or  make 
some  declaration,  "In  the  presence  of"  or 
"to"  a  given  number  of  witnesses.  The  ne- 
cessity for  the  Joint  presence  of  the  witnesses 
daring  any  part  of  the  testamentary  act  ex- 
ists only  when  the  statute  contains  direct 
and  explicit  language  to  that  effect,  as  the 
Wills  Act  does  when  it  declares  that  the  sig- 
nature shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  wit- 
nesses i^resent  at  the  same  time. 


The  American  statutes  governing  the  mak- 
ing of  wills  have  uniformly  been  Interpretetl 
in  accordance  with  these  views.  The  legisla- 
tion in  the  several  states  has  varied  greatly, 
some  of  the  statutes  being  modeled  on  the 
statute  of  frauds,  others  following  the  Wills 
Act,  while  some  (like  our  own)  embody  cer- 
tain features  of  each  of  the  Englisb  acts,  or 
make  additional  provisions,  like  that  of  dec- 
laration that  the  paper  is  a  will.  Where  the 
statute  simply  provides  that  a  will  must  be 
In  writing  and  attested  by  two  or  more  wit- 
nesses subscribing  their  names  thereto  in  the 
presence  of  the  testator,  or  that  the  will  shall 
be  signed  or  acknowledged  In  the  presence 
of  two  witnesses,  who  shall  subscribe  the 
will  in  the  presence  of  the  testator,  it  has 
everywhere  been  held  that  the  witnesses  need 
not  be  together  during  the  act  of  signing 
or  acknowledgment  on  the  part  of  the  tes- 
tator, or  during  their  own  attestation. 
Moore  V.  Spier,  80  Ala.  129;  Gaylor's  Ap- 
peal, 43  Conn.  82;  In  re  Porter,  20  D.  Q  (9 
Macbey)  4»3;  Webb  v.  Fleming.  30  Ga.  808, 
76  Am.  Dec.  675;  Fllon  v.  Owen,  58  III.  Ill; 
Hull  T.  Hull,  117  Iowa.  738,  89  N.  W.  979; 
Qrubbs  V.  Marshall  (Ky.)  13  S.  W.  447: 
Chase  v.  KIttredge,  11  Allen  (Slass.)  49,  87 
Am.  Dec,  687;  Cravens  v.  Faulconer,  28  Mo. 
19;  Welch  v.  Adams,  63  N.  H.  344,  1  AtL  1, 
56  Am.  Rep.  621;  In  re  Clark's  Will  (N.  J. 
Prerog.),  52  AU.  222;  Watson  v.  Hlnson,  162 
N.  C.  72,  77  S.  E.  1089,  Ann.  Cas.  1915A.  870 ; 
Simmons  v.  Leonard,  91  Tenn.  183,  18  S.  W. 
280.  30  Am.  St  Bep.  875;  Barker  T.  Hlnton, 
02  W.  Va.  639.  60  8.  E.  614,  13  Ann.  Cas. 
1150;  In  re  Smith's  Will,  62  Wis.  543,  8  N. 
W.  616,  9  N.  W.  666.  38  Am.  Bep.  756.  Two 
states  have  or  bad  ^atutes  substantially 
identical  with  our  own,  so  far  as  the  ques- 
tion under  consideration  is  coneemed,  wlUi 
the  single  exc^>tlon  tbat  subdivlskHi  2  pro- 
vides for  edgnature  or  acknowlet^ment  in 
the  presence  of  or  to  "each  or*  the  attesting 
witnesses.  In  both  ot  these  states  it  has 
been  held  that  the  witnesses  are  not  re- 
quired to  be  present  at  the  same  time.  Rog- 
era  v.  Diamond,  13  Ark.  474;  Hoysradt  v. 
Kingman.  22  N.  Y.  372,  379.  The  prevailing 
opinion  takes  the  position  tbat  our  Code  sec- 
tion is  to  be  given  a  meaning  different  from 
tbat  of  the  New  Yoi^  statute,  for  the  reason 
tbat  the  provision  In  force  in  California  does 
not  embody  the  word  "each."  I  think  this 
argument  gives  entirely  too  much  weight  to 
what  the  New  York  Court  of  Appeals  itself, 
in  Hoysradt  v.  Kingman,  terms  a  "verbal 
criticism."  That  court  based  Its  conclusion 
upon  the  fact  that  the  Legislature,  with  the 
former  statutes  and  the  Judgments  of  the 
courts  upon  them  before  It,  drew  an  act 
which  omitted  the  significant  words  of  the 
Wills  Act  "present  at  the  same  time,"  there- 
by plainly  Indicating  that  it  did  not  Intend  to 
adopt  that  requirement  of  the  Wills  Act 
Our  own  statute  also  omits  these  words,  and 
contains  nothing  of  equivalent  Import  Ner- 
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ertheless,  tbe  majority  of  this  court  reaches 
what  seems  to  me  tbe  strange  conclnsloD  that 
oor  Legislature,  with  the  earlier  legislation  on 
the  sabject  before  It  designed  to  adopt  the 
rule  of  tbe  Wills  Act.  If  that  was  the  par- 
pose,  It  Is  difficult  to  see  why  the  clear  and 
unambiguous  language  of  tbe  Wills  Act,  re- 
quiring presence  "at  the  same  tlme»**  was 
not  copied  into  our  law. 

No  case  la  cited,  and  I  have  found  none, 
holding  that  tbe  witnesses  must  be  present 
together,  except  where  the  statute  explicitly 
calls  for  such  unity,  as  In  Connecticut,  where 
It  was  prorided  that  the  will  must  be  attest- 
ed by  three  witnesses,  "all  of  them  subscrib- 
ing in  his  presence  and  In  the  presence  of 
each  other"  (Lane's  Appeal,  67  Conn.  182,  17 
AU.  926,  4  L.  R.  A.  45,  14  Am.  St  Rep.  &4), 
or  In  Vermont  where  the  statute  demanded 
attestation  and  subscription  by  "three  or 
more  credible  witnesses  In  the  presence  of 
the  testator,  and  of  each  other"  (Adams  t. 
Field,  21  Vt  256),  or  In  Virginia,  under  a 
statute  containing  tbe  words  "two  compe- 
tent witnesses  present  at  the  same  time" 
(Green  v.  Craln,  supra). 

When  the  L^lslature  of  this  state  enacted 
section  1276  of  the  Clvn  Code,  It  bad  before 
it  the  history  of  the  earlier  English  and 
American  legislation  and  the  decl^ons  inter- 
preting that  l^slatton.  It  adopted  some  of 
the  proTlsiona  of  the  Wills  Act  not  found  in 
the  statute  of  frauds.  For  example.  It  pro- 
vided for  the  signing  by  the  testator  at  the 
end  of  the  will,  and  for  a  signing  or  aclmowl- 
edgment  in  tbe  presence  of  witnesses.  But 
'  It  omitted  the  dear  and  deflntte  words  of  the 
Wills  Act  "present  at  the  same  time,"  which 
alone  Import  Into  that  statute  the  reqnlre- 
meat  for  a  jcint  presence  of  the  attesting 
witnesses.  As  was  said  the  Court  ot  Ap- 
peals of  XeW  York,  tbe  Inference  is  Irredstl- 
ble  Oiat.  if  it  had  been  intended  to  change 
the  settled  rule  that  the  witness^  need  not  be 
present  together  at  any  part  of  tbe  testa- 
mentary act,  the  change  would  have  been 
made  by  incorporating  the  words  which  were 
used  to  accomplish  such  change  in  tbe  leg- 
islation of  England,  or  other  words  of  lllie 
import  Hoysradt  v.  Kingman.  22  N.  Y.  372, 
379.  The  omission  of  any  express  require- 
ment to  this  effect  Is  convincing  evidence 
that  on  tbis  point  tbe  Legislature  Intended  to 
adopt  tbe  rule  of  tbe  statute  of  frauds,  rath- 
er than  that  of  the  Wills  Act 

Subdivision  2  of  section  1276  provides  that 
the  subscription  must  be  made  In  the  pres- 
ence of  tbe  attesting  witnesses,  or  be  ac- 
knowledged by  the  testator  to  them  to  bave 
been,  made  by  him.  or  by  his  authority.  Xt 
was  so  ackiwwledged  In  this  cas&  The  tes- 
tatrix acknowledged  to  the  two  witnesses 
that  tbe  subscription  to  the  will  had  been 
made  h^  her.  Subdivision  3  declares  that 
the  testator  must  at  tbe  time  of  subscription 


or  acknowledgment  declare  to  the  attesting 
witnesses  that  the  Instrument  is  his  wilt 
Mrs.  Smart  did  so  declare  to  both  of  the  sub* 
scribing  witnesses.  There  Is  no  more  reason 
for  reading  Into  the  provisions  (subdivisions 
2  and  3)  referring  to  the  subscription  or  ac- 
knowledgment and  to  the  declaration  to  the 
witnesses,  a  requirement  that  both  witnesses 
must  be  present  at  tbe  same  time,  than  there 
was  for  reading  such  requirement  into  the 
provision  of  tbe  Wills  Act  that  the  witnesses 
must  sign  in  the  presence  of  tbe  testator. 

The  question  before  us  is  not  one  of  poli- 
cy; it  is  one  of  Interpretation  merely. 
There  is  no  Inherent  or  natural  right  to  pass 
property  by  will.  The  privilege  Is  conferred 
by  statute,  and  the  extent  and  the  mode  of 
its  exercise  are  determined  by  tbe  l^lslative 
provision.  Tbe  courts  bare  not  the  right  to 
overlook  tbe  failure  to  comply  with  a  single 
requirement  of  tbe  statute,  whatever  their 
view  of  its  wisdom  or  necessity.  In  re  Walk- 
er. 110  Cal.  887,  42  Pac.  815,  30  U  R.  A. 
460,  52  Am.  St  Rep.  104.  But  neither  are 
they  justtfled  in  reading  into  the  law  a  de- 
mand for  the  performance  of  any  act  or  for- 
mality not  Included  wtthln  Its  tenam.  I 
think  Juat  that  baa  been  d<»ie  In  tbis  case. 

I  concur:   ANOEUiOTTI,  a  J. 


(S  Cat  AppL  4CO 
LUFT  V.  ABAKEUAN  St  sL   (Civ.  2036J 

(I>l8trict  Court  of  Apneal,  r!rat  District,  Call- 
fornia.    April  10.  1917.    Rebearing  Denied 
by  Supreme  Court  June  18,  1917.) 

1.  SPECmO     PKBFORMANCa  ^=>121(4)— Bvi- 
DBNCB— SumCIENCT. 

In  a  Durcbaser's  stilt  to  compel  spedflc  per- 
formance of  a  contract  for  tbe  purchase  anil  sale 
of  real  estate  made  by  plaintiff  with  a  third 
l»arty,  evidence  held  to  show  that  the  third  per- 
ann,  when  ezeciitiog  the  contract,  was  acting  for 
himself,  and  not  as  the  agent  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Specific  Pe» 
formance,  Cent  Dig.  U  391-393.1 

2.  Pbiwcipal  and  Agent  <^145@>— Osmt- 

SIB  LB  AOENT. 

Where  a  purchaser  had  no  actual  notice  thac 
hts  vendor  was  not  the  actual  owner  of  the 
property  and  did  not  at  any  time  durliw  his 
deaiincs  with  the  vendor  believe,  or  have  cause 
to  believe,  that  the  latter  waa  acting  or  pur- 
porting to  act  as  agent  for  the  real  owner,  h« 
could  not  charge  the  owner  with  the  obllgatioDa 
arising  under  tbe  contract  on  tbe  theory  of 
ostenaible  axeacy  of  the  vendor  for  owner. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  8S  515-517J 

3.  Pkincipal  and  Agent  «=»171(7)— Oow- 

TR  ACT— Rati  FTCATIOM . 

The  fact  that  the  owner  of  property,  while 
repudiating  the  acts  and  conduct  of  a  person 
who  contracted  to  sell  it  offered  in  one  or  two 
instances  to  assume  some  of  the  smalt  obliga- 
tions incurred  by  such  person  under  similar  con- 
tracts,  did  not  constitute  a  ratification  of  the 
contract  in  question. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  f  651.1 


4fe9For  otlier  oaau  sm  tajM  topis  and  KET-KUUBSK  In  aU  K«r-Numb«r«d  OlgMts  sad  ladun 


Digitized  by 


liUFT  T.  ARAKELIAN 


713 


Appeal  from  Saperior  Coart,  Fresno  Coon* 
tri  George  E.  Church,  Judge. 

Suit  for  specific  performance  by  H.  Loft 
tigalnst  Erlkor  H.  Arakellan  and  othere. 
Jadffment  for  defendants,  and  plaintiff  ap* 
peala.  Affirmed. 

Drew  &  brew,  of  Fresno,  for  appellant.  B. 
A.  WiUlams,  of  Fresno,  for  respondents. 

LENNON.  P.  J.  In  this  action  the  plain- 
tiff souKbt  to  compel  the  defendants  to  specifi- 
cally perform  a  certain  contract  for  the  pur- 
diase  and  sale  of  real  estate  which  had  been 
mtered  Into  by  the  plaintiff  with  a  third  par- 
ty named  Klein,  who,  it  appears,  was  doing 
business  under  the  name  of  the  "New  York 
Real  Estate  &  Building  Company." 

[1]  Hie  plaintiff's  cause  Of  action  proceed- 
ed upon  the  theory  that  Klein  was  not  the 
owner  of  the  property  purchased,  but  was 
the  agent  of  the  defendants  In  the  transac- 
tion in  suit.  Hie  trial  court,  however,  found 
that  Klein,  when  executing  the  contract  In 
snit,  was  acting  for  himself  and  not  as  the 
agent  of  the  defendants.  This  finding  sup- 
ports the  Judgment  entered  Id  favor  of  the 
defendants,  which  in  turn  finds  ample  sup- 
ptHt  In  the  evidence  adduced  upon  the  whole 
case,  which  Id  substance  Is  as  follows:  The 
defendants  are  husband  and  wife.  The  wife 
apparently  had  no  relation  to  the  contract 
In  controversy,  and  was  In  no  way  Interested 
In  the  property  save  as  the  wife  of  the  de* 
fendant  Krtkor  H.  Arakellan.  Therefore  In 
this  opinion  we  shall  deal  only  with  the  hus- 
band, and  shall  refer  to  him  as  the  defend- 
ant 

Tbe  rral  property  which  was  the  subject 
of  the  omtract  In  suit  stood  of  record  In  the 
name  of  the  defendant  On  January  6,  1914, 
tbe  plaintiff  entered  Into  an  oral  agreement 
with  Klein  for  the  purchase  of  four  resi- 
dence lots  at  the  price  of  9300  per  lot  which 
lots  were  part  of  a  tract  of  land  situated  In 
Freano  county,  and  known  and  designated  up- 
on an  unrecorded  map  as  "German  Park."  Tbe 
record  title  to  this  tract  at  the  time  of  the 
execution  of  the  contract  in  suit  stood  in  the 
name  of  the  defendant.  Incidentally,  the  New 
X<ffk  Heal  Estate  &  Building  Company  con- 
tra<rted,  at  the  time  of  the  execution  of  this 
omtract  with  Uie  plaintiff  to  erect  a  dwelling 
house  on  one  of  the  purchased  lots.  By  the 
terms  of  the  sale.  10  per  cent  of  the  purchase 
price  was  to  be  paid  down  and  the  balance  in 
specified  Installments.  The  plaintiff,  In  ac- 
cordance with  the  terms  of  the  sale,  paid 
to  Klein  the  sum  of  $880,  which  left  a  bal- 
ance of  $100  due  to  Klein  on  the  original 
agreement  but  which  It  was  stipulated  was 
not  to  be  paid  to  Klein  until  the  dwelling 
bouse  bad  been  erected.  When  tbe  sum  of 
1080  bad  been  paid  to  Klein,  he  absconded 
without  completing  his  contract  and  tbe 
plaintiff  thereupon  tendered  the  balance  of 
9100  due  to  tbe  wife  of  tbe  defendant  At 
Uie  time  tbe  contract  was  entered  Imo,  EUelu, 


under  the  name  the  "New  York  Real  Es- 
tate &  Building  Company."  was  advertising 
tbe  German  Park  pn^rty  fbr  sale,  and  the 
plaintiff  never  knew  of  the  defendant's  con- 
nection with  the  property  and  never  had  any 
dealings  with  him.  The  defendant  however, 
bad  knowledge  of  the  fact  that  Klein  was 
advertising  the  property  for  sale,  and  that 
he  was  doing  so  by  reference  to  the  unrecord- 
ed German  Park  map.  But  prior  to  the  making 
of  the  contract  of  purchase  and  sale  with  tbe 
plaintiff  Klein  bad  entered  Into  a  conditional 
contract  of  purchase  and  sale  with  the  de- 
fondnnt  of  the  entire  tract  of  land  com- 
prising the  so-called  German  Park  at  the 
agree<I  price  of  $2,000  per  acre,  or  $37,600. 
payable  under  certain  conditions  and  in  speci- 
fied Installments.  This  conditional  contract 
of  sale  provided,  among  other  things,  that 
If,  while  complying  with  the  conditions  of 
tbe  contract  concerning  the  payment  of  the 
purchase  price,  Klein  sold  any  lots  In  tbe 
tract  the  defendant  would  execute  to  blm  a 
deed  to  said  lots.  This  contract  was  not  re- 
corded at  the  time  the  plaintiff  entered  Into 
his  contract  with  Klein.  When  Klein  ab- 
sconded, the  defendant  procured  other  lands 
belonging  to  him  and  adjoining  the  tract  con- 
ditionally sold  to  Klein,  to  be  platted  and 
added  to  the  map  known  as  German  Park, 
and  at  the  same  time  caused  the  name  of  the 
map  to  be  changed  to  that  of  "Ara  Park." 

[2]  Counsel  for  plaintiff  concedes  that  the 
evidence  as  above  outlined  would  not  have 
supported  a  finding  that  the  relation  of  prin- 
cipal and  agent  actually  existed  between 
Klein  and  the  defendant,  but  earnestly  con- 
tends that  It  would  have  supported  and 
should  have  compelled  a  finding  of  ostensible 
agency  in  Klein.  This  contention  we  think 
Is  disposed  of  by  the  fact  that  the  evidence 
shows  aflSrmatlvely  that  the  plaintiff  had  no 
actual  notice  of  tbe  defendant's  relation  to 
tbe  property,  and  does  not  show  nor  tend  to 
show  that  the  plaintiff  at  any  time  during 
his  dealings  with  Klein  believed  or  bad  cause 
to  believe  that  the  latter  was  acting  or  pur- 
porting to  art  as  the  agent  for  the  defemlant; 
and  It  Is  well  settled  that  he  who  seeks  to 
charge  a  supposed  principal  with  the  obllga- 
ttons  resulting  from  the*  acts  and  conduct 
of  an  alleged  ostensible  agent  must  show 
that  he  himself  was  cognizant  of  the  facts 
which  gave  color  to  the  alleged  ostensible 
agency,  and  caused  him  to  believe  that  the 
person  he  dealt  with  was  acting  In  the  ca- 
pacity of  an  agent  rather  than  as  a  prin- 
cipal. Clv;  Code,  1  2300;  Harris  t.  San 
Diego  Flume  Ca,  87  Cel.  528,  25  Pac.  768; 
Rodgers  t.  Peckham.  120  Cat  ^8,  62  Faa 
483;  Gosltner  v.  Grangers*  Bank  of  Califor- 
nia, 124  Cat  225.  50  Fae.  1020. 

[3]  The  fact  that  the  defendant  whUe  re- 
pudiating the  acts  and  conduct  of  Klein,  of- 
f««d  In  one  or  two  Instances  to  assume  some 
of  tbe  smaller  and  comparatively  Inconae- 
quenUai  obllgatlona  Incurred  by  Klein  nnder 
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similar  contracts,  did  not  constltote  a  ratifl- 
catJon  of  the  plaintiff's  contract  with  Klein, 
The  judgment  appealed  from  is  affirmed. 

We  concur:  RICHARDS,  J.;  KEBRI- 
QAN,  J. 

r-T  Cal.  App,  473) 

WORTHILY  T.  WORTHLET.   (CIt.  1661.) 

(IMstrlct  Court  of  Appeal,  Second  District,  Cal- 
iforoia.   April  19,  1917.) 

1.  QuiBTiNO  Title  ^=>47{2)— Finding&— Con- 
BiBivNCT— ' '  Executed," 

In  Bait  to  quiet  title,  Sndlngs  tbat  platntilT 
"executed  her  deed,"  etc..  and  that  it  was  under- 
stood said  deed  should  not  be  delivered  until  her 
last  illness,  are  inconsistent,  since  the  term  "ex- 
ecuted" inclades  delivery  under  the  direct  provi- 
sionB  of  Code  Civ.  Proc.  {  1933. 

[Ed.  Note.— For  other  cases,  see  Qnietinc  Ti- 
de. Cent  Dig.  S  97. 

For  other  definitions,  see  Words  and  Phrases, 
nrst  end  Second  Series,  Execute.] 

2.  Deeds  «=s211(3)—VAUDrrT— Fraud. 

Plaintiff's  testimony  that  she  delivered  a 
deed  to  her  son  because  she  was  ill  and  afraid 
of  him.  her  admission  tbat  he  was  to  have  the 
property  after  her  death,  and  evidence  that  de- 
fendant son  had  contributed  toward  the  proper- 
ty's purchase  price,  do  not  sustain  a  findinjE  that 
the  deed  was  procured  by  the  son's  false  repre- 
sentations ttiat  plaintiff  should  have  a  life  estate, 
and  not  lose  her  interest  in  tbe  property. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Diic.  H  OH  64S.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Suit  to  quiet  title  by  Charlotte  Wortbley 
against  H.  E.  Worthley.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  defendant  appeals.  Reversed. 

E.  Hardesty,  of  San  Frandsco,  for  appel- 
lant. Geoi^  S.  Rlchardtfcm,  of  Los  Angeles, 
for  retqiondent. 

JAMES,  J.  AiH>eal  by  the  defendant  from 
a  Judgment  In  favor  of  the  plaintiff,  and  from 
an  order  denying  a  motion  for  new  trial. 
This  Is  an  action  by  plaintiff  against  tbe  de- 
fendant, who  is  her  son,  by  whldi  a  decree 
was  sought  quieting  a  fee  title  in  the  plaintiff 
OS'  to  a  certain  lot  of  land  located  In  the  dty 
of  Los  Angeles.  It  was  alleged  that  plaintiff, 
in  March,  1911,  made  a  deed  whereby  it  was 
proposed  to  pass  title  to  her  son,  but  tbat  it 
was  understood  that  the  deed  was  not  to  be 
delivered  until  the  plaintiff's  last  sickness. 
It  was  further  alleged  that  In  October,  1912, 
tbe  defendant  demanded  of  the  plaintiff  that 
she  deliver  tbe  deed  to  him,  and  tbat  In  order 
to  Induce  her  to  make  delivery  be  "offered 
and  represented  that  she  would  have  a  life 
estate  in  said  property,  and  that  slie  would 
not  lose  her  Interest  in  said  property."  The 
further  allegation  appears  to  the  effect  tbat 
the  representations  made  were  false  and 
fraudulent  and  made  with  the  intent  and  for 
tbe  purpose  of  defrauding  the  plaintiff;  and 


that  in  June,  1913,  contrary  to  the  representa- 
tions 60  made,  tbe  defendant  ejected  the 
plaintiff  from  the  dwelling  house  oa  the  prem- 
ises and  compelled  her  "to  live  In  a  shed  on 
the  rear  of  ssld  premises";  "that  said  defend- 
ant now  threatens  to  sell  and  transfer  said 
property  to  another,  and  thereby  deprive 
plaintiff  of  bar  right  In  said  property."  ^le 
court  made  findings  la  accordance  with  tbe 
allegations  of  the  complaint  as  to  the  cIt- 
cumstances  under  n'hich  the  delivery  of  tbe 
deed  was  made,  and  further  determined  tbat 
the  plaintiff  held  a  life  estate  in  the  prop- 
erty. 

[t]  Tbe  finding,  which  follows  one  of  the 
allegations  of  the  complaint,  that  in  the 
month  of  March,  1911,  the  plaintiff  "executed 
her  deed  in  the  above-described  property  to 
the  defendant  H.  B.  W»rthley,''  is  Inconsdst- 
ent  with  the  further  finding,  which  also 
agrees  with  the  allegation  in  that  portion  of 
the  complaint  referred  to,  "that  it  wos.nn- 
derstood  and  agreed  between  said  parties 
that  the  said  deed  should  not  be  delivered  un- 
til plaintiff's  last  sickness."  The  term  "exe- 
cuted" Includes  delivery.  Section  1933,  Code 
Civ.  Proc. 

[2]  There  was  no  testimony  given  by  the 
plaintiff  which  Is  sufficient  to  support  tbe 
finding  that  the  deed  was  obtained  by  reason 
of  the  alleged  false  representations  and  prom- 
ises. Tbe  plaintiff  testified  that,  at  the  time 
she  delivered  the  deed  (which  had  been  pre- 
pared some  time  prior  thereto),  the  defend- 
ant, her  stoo,  demanded  the  deed  of  her,  said 
that  he  would  have  it,  that  she  was  Ul  at  tbe 
time  and  afraid  of  him,  and  that  when  she 
delivered  It  &he  was  "afraid"  tbat  she  wo«ld 
not  liave  her  home  left  to  her.  The  trial 
judge,  as  shown  by  the  reporter's  tran- 
script, appreciated  this  condition  of  tbe  evi- 
dence, when  he  said,  addressing  plaintiff's 
counsel: 

"  *  *  *  She  says  she  was  afraid  of  him.  If 
she  had  confidence  in  lUm,  she  woold  never  be 
afraid  of  him." 

Under  the  evidence,  It  was  quite  dear  that 
a  considerable  part  of  the  purchase  price  of 
the  lot  had  been  contributed  by  the  defend- 
ant, although  the  title  to  same  bad  been  taken 
in  the  name  of  his  mother.  The  mother  ad- 
mitted that  the  Intention  was  that  her  son 
should  have  the  property  at  her  demise,  but 
that  she  was  to  have  "a  home"  while  she 
lived.  The  drcumstances  of  the  case  were 
hardly  such  as  would  Indicate  that  the  mother 
was  making  a  gift  of  the  entire  estate  to  her 
son,  and  we  think  the  circumstances  were  not 
such  as  to  impress  upon  the  transaction  the 
presumption  of  fraud.  Soberanes  v.  Sol>er- 
anes,  97  Cal  140,  31  Pac.  910.  The  chief 
obstacle  which  we  dnd  in  the  way  of  affirm- 
ing the  Judgment  Is  that  tbe  evidence,  as  ad- 
dressed to  the  main  charge  of  fraud  relied 
upon,  does  not  support  the  allegations  In  the 
complaint  nor  the  findings  made  by  the  court. 
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We  have  not  had  the  aid  of  any  briefs 
from  eltbcr  party,  but  from  an  examination 
of  the  record  we  are  convinced  that  a  new 
trial  should  be  had. 

The  Judgment  and  order  are  reversed. 

We  concur:  OONRIBY,  P.  J.;  SHAW,  J. 


m  Cal.  App.  493) 

PEOPLE  T.  NOLAN.    (Cr.  878.) 

(Dutriet  Court  of  Appeal,  Third  District,  Cali- 
fornia.   AprU  21,  1917.) 

STiPtruTTONs  «=>14(4)— Construction. 

In  prosei-utioD  for  selling  alcoholic  liquor, 
a  stipulation  that  the  territory  involved  "is  no- 
license  territory"  refers  to  the  date  cbarsed  in 
the  information,  in  view  of  conversation  hetweeo 
court  and  counsel,  although  the  trial  court  men- 
tioned another  date  as  that  covered  by  the  stip- 
ulation. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  I  27.] 

Appeal  from  Superior  Conrt,  Uecdoclno 
County;  J.  Q.  White,  Judge. 

U.  D.  Nolan  was  convicted  of  selltng  Uq- 
nor  fn  no-Uceoae  territory,  and  he  appeals. 
Affirmed. 

J.  C.  Hnrle)-,  of  Albion,  and  Lllbum  I. 
Gibson,  of  Uktah.  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  convicted 
of  the  crime  of  selling  alcoholic  llqaor  In  no- 
Ucense  territory,  upon  Indictment  found  by 
the  grand  Jury  of  Mendocino  county.  He  ap- 
peals from  the  Judgment  of  conviction  and 
from  the  order  denying  his  motion  for  a  new 
trial.  The  charging  part  of  the  indictment 
is  that  defendant,  "within  the  boundaries  of 
the  Fourth  supervisor  district  of  the  said 
county  of  Mendocino,  and  outside  the  corpo- 
rate limits  of  any  city  or  town,'*  at  the  hour 
of  8  o'clock  p.  m.  on  April  17,  1916,  "did  then 
and  there  willfully  and  unlawfully  sell,  fur- 
nish and  distribute  alcoholic  liquor  to  one 
Emll  Baronl.  said  supervisor  district  belDg 
then  and  there  no-Ucense  territory  under 
the  law  of  the  state  of  CaUfOmla,  contrary," 
etc. 

The  prosecution  Introduced  several  ,wit- 
neisses  whose  testimony  tended  to  establish 
the  truth  of  the  charge  and,  when  about  to 
close  for  the  people,  the  following  ap[>ear8  In 
the  record: 

"Mr.  McCowen  (after  consulting  with  attor- 
neys for  defendant):  It  is  stipulated  that  Men- 
dodtto  City  is  in  the  Fourth  supervistv  district, 
that  it  is  not  an  incorporated  town,  and  that 
the  Fourth  supervisor  district  is  so-license  ter- 
ritory.   Mr.  Gibson  (attorney  for  defendant): 

The  only  point  now  made  on  the  appeal  is 
that  there  Is  no  evidence  showing  that  the 
said  district  was  no-licensc  territory  on  April 
1.7,  1916,  the  date  of  the  alleged  sale  of  liq- 
uor as  charged  in  the  Indictment.   The  In- 


dictment was  found  on  May  6,  1916,  and  the 
trial  took  place  October  10,  1916,  at  whldi 
time  the  above  stipulation  was  made. 

Defendant  cites  People  v.  Cavalllni,  29  Cal. 
App.  526,  156  Pac.  73.  In  that  case  the  point 
was  raised  on  demurrer  to  the  Information 
that  it  failed  to  allege  the  existence  of  the 
ordinance  at  the  time  the  selling  of  the  liq- 
uor was  alleged  to  have  occurred. 

In  his  opening  statement  to  the  Jury  the 
district  attorney,  addressing  himself  to  de- 
fendant's attorney,  said : 

"I  suppose,  Mr.  Schino,  you  will  admit  that 
the  Fourth  supervisor  district  on  the  date  al- 
leged in  the  information  was  'dry  territory' V 
Mr.  Schino:  No,  sir ;  if  your  honor  please,  we 
desire  to  make  a  formal  objection  in  that  re- 
spect." 

After  a  colloquy  between  the  district  at- 
torney, defendant's  attorney,  and  the  Judge, 
the  following  appears : 

"The  Court:  Then,  gentlemen  of  the  jury,  it 
is  stipulated  by  and  between  respective  counsel 
repreaeoting  the  people  and  the  defendant  that 
the  Fourth  supervisor  district  of  Madera  county 
is  'no-license'  territory.  That  will  be  taken  by 
yon  as  a  fact  in  the  case.  Mr.  Schino:  That 
18,  on  the  30th  day  of  September,  1914.  The 
Court:  Tes,  I  have  no  reference  to  anything 
else  except  as  to  the  date  of  this  information, 
that  is,  on  the  30th  of  September,  1914.  the 
Fourth  supervisor  district  of  the  county  of  Ma- 
dera was  in  'no-license  territory.' " 

It  .was  In  view  of  this  state  of  the  record 
that  the  following  was  said  by  the  court  In 

reviewtog  the  case: 

"The  stipulation  went  no  further  than  an  ad- 
mission that,  on  September  30, 1914.  the  district 
was  'no-Ucenae  territory,'  and  this  admission 
was  subject  to  defendant's  objection  that  evi- 
dence showing  a  Violation  of  the  local  option  taw 
was  not  admissible,  for  the  reason  that  the  in- 
formation failed  to  state  a  public  offense." 

It  was  held,  correctly,  we  still  think,  that 
It  was  necessary  to  allege  In  the  Information 
that  at  the  time  the  offense  was  committed 
the  district  was  "no-Ucense"  territory.  The 
averment  in  the  present  Indictment  meets 
that  requirement 

The  only  question,  then.  Is:  Can  we  say 
that  the  stipulation  was  Intended  to  refer  to 
the  averment  In  the  indictment  that  at  the 
time  the  offense  was  committed  the  district 
mentioned  was-  "no-llcense  territory"? 

We  must  assume  that  the  district  attorney 
knew  that  it  was  necessary  to  establish  the 
truth  of  the  material  averments  of  the  In- 
dictment and  that  one  of  such  averments 
was  the  existence  of  the  no-llcense  ordinance 
at  the  time  of  the  alleged  offense.  He  made 
his  proofs  as  to  the  alleged  violation  of  the 
ordinance  by  defendant,  and  then  turned  to 
defendant's  attorney  to  counsel  with  him  as 
to  proving  the  remaining  t&cta  and  was  met 
by  the  stipulation. 

"The  rules  applicable  to  the  construction  of 
contracts  generally  govern  the  courts  in  their 
interpretation  of  stipulations,  and  thus  stipula- 
tions will  receive  a  reasonable  construction  with 
a  view  to  effecting  the  intent  of  the  parties." 
36  Cyc.  p.  1291. 

"A  construction  will  be  placed  upon  the  stipu- 
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lation  which  will  render  It  reasonable  and  jast  to 
both  parties  rather  than  unreasonable  and  un- 
just;  and  a  construction  will  be  avoided.  If  poe- 
sible,  which  will  make  the  sUpnlation  (livolous 
or  ineffectual."  20  Am.  A  Xbg.  Encjr.  Plead, 
p.  658. 

The  stlpnlatloD,  as  Interpreted  by  defend- 
ant, might  not  make  It  frivolous,  but  would 
make  It  wholly  Ineffectual  for  any  purpose. 

"Where  the  language  of  one  party  may  be  un- 
dentood  in  more  senses  than  one,  it  is  to  be  in- 
terpreted in  the  sense  in  which  he  had  reason 
to  suppose  it  was  understood  by  the  other  par- 
ty." idTp.  660. 

And  this  Is  the  rule  stated  in  secUcm  1649 
of  the  Civil  Code.  It  is  also  stated,  among 
other  rules,  that  the  stlputatlon  Is  to  be  In- 
terpreted with  reference  to  Its  subject-matter, 
In  the  light  of  the  snrroundlog  circumstances. 
Including  the  state  of  the  pleadings,  the  al- 
legations therein,  and  the  attitude  of  .the 
parties  in  respect  of  the  Isanes.  20  Am.  & 
Eng.  Ency.  of  Plead,  p.  659.  There  were  bat 
two  principal  Issues  presented:  First,  did 
dtfendnnt  sell  intoxicating  liquor  in  the 
Fourth  aupervisor  district  of  said  county  as 
charged?  Second,  was  the  district  at  that 
time  no-licoiae  territory?  Proof  was  made 
of  the  first  Issue,  and  we  think  It  reasonable 
to  assame  that  the  parties  understood  the 
stipulation  to  cover  the  second  Issue.  It  can 
hardly  be  doubted  that  the  district  attorney 
liad  reason  to  suppose  it  was  ao  undenrtood 
by  defendant's  attorney. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HAAT,  J. ;  BUBNBTFI,  J. 


<SS  Cal.  App.  482) 

FRANCIS  T.  INDEPiatTOBINT  ELEGTBI- 
OAL  SDPPLT  CO.   (Civ.  1914.) 

(Diirtriet  Court  of  .^peal.  Second  District;  Cal- 
ifornia.   AprU  20,  1917.) 

1.  Affkal  and  Ebrob  ^918(2>— Recobd— 

PBESDUPTIOir— DlSCBETIOIl— AlfXNOllSnT  OT 
PUADINO. 

Application  at  close  of  plaintiff's  case  for 

leave  to  amend  answer,  to  allege  payment, 
without  showing  of  fact  excusing  absence  of 
the  atleRatlon,  not  being  accompanied  by  affi- 
davits or  other  matter  of  record  from  which 
reasonable  probability  of  sustaining  the  defense 
can  be  inferred,  it  will  be  presumed  that  the 
court  in  denying  it  properly  exercised  its  dla- 
cretion. 

tBd.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |  8711.1 

2.  Corporations  ^^3432(12) — ATrrHOHirr  of 
Agent— AssioNuiNT  or  Note— Etidencb. 

Testimony  of  the  person  wlio  assignnl  to 
plaintiff  defendant's  note  to  a  corporation  that 
be  was  its  sales  atrent.  and  as  such  had  control 
and  possession  of  its  books  of  account  and  evi- 
dencea  of  indebtedness  and  all  other  matters  in 
eonnectim  with  its  business  in  the  southem  end 
of  the  state,  supports  the  inference  that  he  was 
authwized  to  make  the  assignment,  though  it 
appears  another  was  president  and  general  man- 
acer. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  1717.  1737.  1743,  1762.] 


8.  COBPOBATIONS  «=>396(1>— AUTHOBITT  Of 
AOBNTB— GENEBAI;.  MANAOEB  AND  DeFABT- 
HKNT  MaNAOBB. 
A  corporation,  though  baving  a  general  man- 
ager, can  vest  in  another  agent  the  powers  of  a 
general  manager  representing  it  in  the  conduct 
of  some  department  of  its  business;  he  standing 
In  the  same  relation  to  the  matters  of  lUs  de- 
partment as  docs  the  general  manager  to  its 
general  affairs. 

[Ed.  Note.— For  other  caaes,  see  Corporations, 
Cent  Dig.  H  1588.  1602.  1605.] 

Appeal  flrom  Superior  (Tourt,  Los  Angeles 
County;  Leslie  B.  Hewitt  Judge. 

Action  by  Ira  J.  Francis  against  the  In- 
dependent Electrical  Supply  Company.  From 
an  adverse  Judgment  and  order,  defendant 
appeals.  Affirmed. 

Hyman  Schwartz,  of  Los  Angeles  (Isaac 
Pacht,  of  Los  Angeles,  of  counsel),  for  appel- 
lant. Oscar  C.  Mueller  and  Alfred  Wright, 
both  of  Los  Angeles  (Wm.  W.  Lovett,  Jr.,  of 
Lea  Angeles,  of  counsel),  for  respondent. 

CONRET,  P.  3.  Appeal  by  the  defendant 
from  the  Judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial. 

[1]  The  action  is  upon  a  promissory  note 
made  by  the  defendant  to  a  corporation ;  the 
complaint  alleging  that  before  the  commence- 
ment of  the  action  the  note  was  assigned  by 
the  payee  to  the  plaintiff.  The  answer  to 
the  complaint  did  not  deny  tibat  the  note  waa 
unpaid.  After  all  of  the  plaintiff's  evidence 
bad  been  introduoed.  the  defendant  for  the 
first  time  applied  for  permission  to  all^ 
payment  Ttds  request  waa  denied.  It  is 
now  claimed  that  the  court's  refusal  to  allow 
the  proposed  amendment  waa  an  abuse  of 
discrethm  by  reastm  whereof  the  defendant 
is  ^titled  to  a  new  trial.  No  facts  were 
shown  excusing  the  d^endan^s  failure  to  put 
an  allegation  of  payment  into  its  original 
answer.  The  applicatlcm  for  leave  to  amend 
was  not  aeomipanted  by  affidavits  aot  by  any 
other  matter  of  record  from  whldi  one  can 
Infer  a  reasonable  probability  that  the  de- 
fense could  have  been  sustained.  Therefore 
we  win  presume  that  the  court  properly 
exercised  Its  discretion  In  that  matter. 

[2,  3]  Tlie  only  other  ground  of  appeal  urg- 
ed on  behalf  of  appellant  is  that  the  evidence 
Is  Insufficient  to  support  the  Qnding  that  the 
note  had  been  assigned  and  transferred  to 
the  plaintiff.  The  point  made  Is  that  the  evi- 
dence failed  to  show  that  the  assignment 
was  made  by  a  person  who  had  been  given 
the  authority  or  had  been  in  the  habit  of 
signing  contracts  on  behalf  of  his  company 
or  indorsing  and  assigning  Its  n^tlable 
paper.  Tbe  testimony  of  the  agent  who  made 
the  assignment  <hi  behalf  of  the  coq>ontton 
was  as  follows: 

"I  am  sales  agent  of  John  A.  Roeblinga*  Soos 
Company  of  California,  and  as  sales  agent  have 
control  of  and  possession  of  all  l>ook8  at  account 
and  the  evidences  of  indebtedness  and  all  other 
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matters  in  ccHinection  irith  the  bnrineM  of  that 
corporation  in  the  southern  end  of  California." 

It  further  appeared  that  another  person 
was  president  and  general  manager  of  the 
corporation.  We  think  that  this  evidence  was 
sufficient  to  support  the  inference  that  the 
agent  was  authorized  to  make  the  assign- 
ment  The  fact  that  a  corporation  has  a 
general  manager,  whose  Buperrision  extends 
to  all  of  its  bnsiness,  does  not  exclude  its 
Tight  to  vest  in  another  agent  the  powers 
of  a  general  manager  representing  the  cor- 
poration in  the  conduct  of  some  department 
of  its  bosiness.  The  superintendent  or  man- 
ager of  such  department  stands  In  the  same 
relation  to  the  matters  pertaining  to  his  de- 
partment as  does  the  general  superintendent 
or  general  manager  to  the  general  affairs  of 
the  company.  For  authorities  to  this  effect, 
■ee  note  in  38  L.  R.  A.  (N.  S.)  1135. 

The  judgment  and  order  are  affirmed. 

We  craicar:  JAMES,  J. ;  SHAW,  J. 


<8S  C&L  App.  4<7) 

PEOPLE  T.  STOCKTON.    (Cr.  537.) 

<IMstTict  Goart  of  Appeal,  Second  DirtHct,  Cal- 
ifomia.   Aoril  10.  1017.    BeheRrinic  Denied 
by  Supreme  Court  June  18,  1917.) 

1.  HoHiciDE  «s>234(l)  — EIviDBKCB  — Sum- 

OaHCT. 

In  a  bomidde  ease,  evidenct  held  to  war- 
rant a  cenvictioD. 

[Ed.  Note.-~Por  f^er  cases,  see  Hcnaldda, 
Ont.  Dig.  I  4S2.] 

2.  CEIVIIfAL      IjHW  4»116e(119— APFBAIt- 

Habkusb  Ebkob. 
In  a  b<nnicide  case,  error  in  the  admission 
orer  defendant's  objection  of  a  purported  con- 
fession msde  by  the  defendant  to  the  district 
sttomey  was  cured,  when  the  defendant  volan- 
tarily  became  a  witness  In  bis  own  behalf,  and 
as  such  witness  testified  tliBt  he  bad  beard  liia 
«onfessioQ  read  to  tbe  court,  and  that  tha  facts 
were  therein  truly  stated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  i  3138.] 

8.  HOMICIDB  «=»234(8)  —  EvinxNCB— WSIOHT. 

In  a  homicide  case,  the  fact  that  when  de- 
fendant was  arrested,  soon  after  the  shooting 
took  place,  he  lud  on  his  person  a  revolver  in 
which  two  of  the  cartridges  nad  been  discharged, 
although  corroborative  evidence  of  defendant's 
testimony  that  be  Bred  only  two  shots,  is  not 
aeceasarily  cwcluslTe  of  the  question. 

[Ed.  Note.— For  other  cases,  see  HunlcddsL 
■Cent.  Dig.  |  489.]  ™-«™» 

Ai^eal  tarn  Supulor  Court;  Kem  County; 
Howard  A.  Fealis,  Judge. 

B.  U  Stockton  was  cmrlcted  of  murder 
In  tbe  firat  degree,  and  from  fba  judgment, 
and  order  doiylng  bis  motion  for  a  new  trial, 
be  appeals.  Affirmed. 

W.  O.  Dorris.  of  Bakersfleld,  for  ai^llant 
V.  S.  Webb.  Atty.  Gen.,  and  Bobert  M. 
<!lazli^  D^tjr  Atty.  Gen.,  tox  the  People. 

CONBET.  P.  J.  Defendant  was  convicted 
4>f  tbe  crime      murder  in  tbe  first  degree 


and  sentenced  to  imprisonment  for  life.  He 
appesls  from  tbe  Judgment  and  from  an  oi^ 
der  denying  his  motion  for  a  new  trial. 

The  defendant,  having  had  a  quarrel  with 
one  Brown,  purchased  a  revolver  and  went 
out  to  look  for  Brown,  whom  he  found  in  a 
saloon  In  the  city  of  Bakersfield.  One  Leland 
Mull  was  standing  at  the  bar  next  to  Brown. 
The  defendant  flred  in  ttielr  direction,  in- 
tending to  hit  Brown,  bnt  Instead  tbezeof  hit 
and  killed  Mull. 

[1]  It  Is  urged  by  defendant's  counsel  in 
support  of  the  appeal  that  the  evidence  in 
this  case  was  not  sufficient  to  warrant  a  con- 
viction, because  (1)  the  defendant  sliot  twice, 
wbile  there  Is  evidence  that  at  least  four 
shots  were  flred;  (2)  when  be  was  shot,  the 
deceased  felt  In  the  direction  opposite  to 
that  in  which  be  would  have  fsllen.  had  tbe 
defendant  fired  the  fatal  shot.  Ttiere  is  evi- 
dence from  which  the  jury  mlftht  have  be- 
lieved that  at  the  time  of  tbe  kining  four 
shots  were  flred:  tmt  there  ts  no  tcRtlmony 
that  at  that  time  and  place  any  shooting  was 
d(me  try  any  person  other  than  the  defend- 
ant The  evidence  clenrly  and  convincingly 
tends  to  sbow  that  Mull  was  killed  by  the 
first  shot  The  evidence  does  not  roncUisive- 
ly  show  that  the  deceased  fell  In  a  direction 
opposite  to  that  In  which  be  would  have  fall- 
en had  tbe  defendant  flred  the  fatal  shot  A 
reading  of  the  entire  testimony  convinces  ns 
tbat  the  erldence  Is  amtAy  suffldait  to  war* 
rant  tbe  convlcUon. 

[2]  Tbe  next  point  urged  Is  that  tbe  court 
erred  In  admitting  over  defendant's  objection 
a  purported  confession  made  by  the  defend- 
ant; also  tbat  tbe  purported  confession  con- 
tained statements  of  facts  not  in  the  nature 
of  a  oonfBBBlon  of  gidlt,  and  tbat  tbe  d^^d- 
ant  was  compelled  to  be  a  wttnesa  against 
himselfl  Tbe  so-called  confession  conslated 
of  questlMUi  propounded  by  tbe  district  at- 
torney and  answers  made  by  tbe  defendant, 
lames  Price,  a  court  reporter,  was  present 
and  took  down  the  statements  in  shortband 
and  afterwards  transcribed  his  notes.  At 
tbe  trial  be  testlfled  to,  these  facts  and  iden- 
tified the  document,  stating  that  It  was  a 
correct  transcript  of  tbe  statement  as  made 
by  tbe  defendant,  but  did  not  directly  testify 
to  the  contents  tbereof.  It  was  then  read  to 
tbe  jury  by  the  district  attorney.  It  Is  un- 
necessary to  discuss  the  legal  proposition;* 
presented  by  counsel,  or  tbe  antboritles  in 
support  thereof,  under  wblcb  he  claims  that 
this  evidence  was  wrongfully  received.  The 
defendant  voluntarily  became  a  witness  In 
his  own  behalf,  and  as  such  witness  testified 
that  be  hsd  heard  bis  confession  rend  to  the 
court,  and  that  the  facts  were  therein  truly 
stated.  Assuming,  without  deciding,  that 
there  was  error  In  the  court's  original  ruling 
upon  the  objections,  it  Is,  as  to  any  claim  of 
prejudicial  error,  fully  cured  by  this  testi- 
mony of  tbe  defendant  We  fall  to  find  any- 
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thing  In  the  record  to  snpport  the  claim  that 
defendant  was  compelled  to  testify  against 

himself. 

[3}  Finally,  it  Is  claimed  that  the  court 
erred  in  refusing  to  allow  testimony  to  prove 
that  shots  were  fired,  other  than  two  whldi 
were  Bred  by  the  defendant  This  point  re- 
lates to  questions  asked  of  certain  witnesses 
for  the  purpose  of  showing  that  a  shot  fired 
by  the  defendant  after  be  stepped  out  of  the 
saloon  did  not  go  through  the  door,  but 
struck  against  a  baseboard  next  to  the  boot- 
black stand  on  the  outside  of  the  bnilding. 
There  was  no  witness  who  saw  the  shooting 
ttiat  was  done  outside  of  the  building,  other 
than  the  defendant  himself.  He  testified 
that  he  fired  one  shot  while  in  the  saloon, 
and  that  after  be  backed  out  of  the  door  of 
the  saloon  he  shot  again,  but  not  towards  the 
saloon.  "Q.  Where  did  you  shoot  when  you 
were  outside.  Mr.  Stockton?  A.  Well,  sir; 
I  shot  on  the  sidewalk,  or  near  the  boot- 
black stand."  No  testimony  was  Introduced 
directly  contradicting  the  statement  that  de- 
fendant fired  a  shot  toward  the  bootblack 
stand.  Id  accordance  with  a  request  made 
by  the  defendant,  the  Jury  was  permitted  to 
view  the  entire  promises,  both  Inside  and 
outside  of  the  saloon.  They  examined  the 
bullet  hole  In  the  door,  which  according  to 
the  prosecution's  theory  was  caused  t>y  a 
shot  fired  by  the  defendant  after  he  backed 
out  of  the  saloon,  and  which  according  to  the 
defendant's  theory  was  caused  by  a  shot 
fired  by  some  other  person.  They  also  ex- 
amined the  place  where  the  defendant  claim- 
ed that  the  second  shot  fired  by  him  struck 
the  bootblack  stand.  When  the  defendant 
was  arrested,  soon  after  the  shooting  took 
place,  he  had  on  his  person  a  revolver  In 
which  two  of  the  cartridges  had  been  dis- 
charged. While  this  fact  may  be  taken  as 
corrotwratlon  of  the  defendant's  testimony 
that  he  fired  only  two  shots.  It  is .  not  nec- 
essarily conclusive  of  the  question.  Neither 
is  this  matter  of  prime  Importance  In  deter- 
mining the  case  against  the  defendant,  In 
view  of  the  fact,  to  which  we  have  referred, 
that  the  direct  testimony  points  most  strong- 
ly to  the  fact  that  Mull  was  killed  by  the 
first  of  the  shots  that  were  fired. 

The  Judgment  and  order  are  affirmed. 

We  omcar:  JAMES,  J.;  SHAW,  J. 


(33  Cal.  App.  606) 

HILLTER  et  al.  v.  HTNES.    (Civ.  2087.) 
(District  Gourt  of  Appeal,  First  District,  Cali- 
fornia.   AprU  24,  1917.) 

1.  TbUBTB  ^d06  —  OoiVn'BUCTlVE  Trdst  — 

What  Constitutkh. 
A  husband's  promise,  upon  receiving  ■  deed 
from  his  dying  wife,  tbat  be  would  in  turn  ei- 
ecnte  a  similar  deed  to  her  niece  to  be  delivered 
upon  his  death,  impresses  the  property  with  a 
constructive  trust  in  favor  of  the  niece. 

[Ed.  Note.—For  other  cases,  see  Trusts.  Cent. 
Dig.  i  148.1 


2.  LnoTATiON  OF  Actions  «=»102I8)— Court- - 
TATioN— When  Statute  Bitns. 

Co<le  Civ.  Proc.  i  343,  providing  a  four-year 
limitation  period  for  acdons  not  otherwise  pro- 
vided for,  and  applying  to  eonstmctive  trusts, 
does  not  run  until  the  beneficiary  received  no> 
tice  of  the  trust's  creation. 

[Ed.  Note. — For  other  cases,  see  limltatioD 
of  Actions,  Cent.  Dig.  {  502.] 

3.  LZUITATIOH  OF  AOTIOmi  «S»19(1>— BBCOT- 

EBT  OF  ReAI,  PbOPEBTT. 

An  action  to  enforce  a  husband's  promise, 
made  upon  receiving  a  deed  from  his  dying  wife, 
to  execute  a  similar  deed  to  her  niece  to  be  de- 
livered upon  his  death,  is  one  to  recover  real 
property  governed  by  the  five-year  limitation  pe- 
riod prescribed  by  Code  Civ.  Proc.  {  318. 

[Ed.  Note. — For  other  cases,  see  LimitatioD 
of  Actions.  Cent  Dig.  §§  73,  80,  84,  85.J 

Appeal  from  Superior  Court,  Cltjr  ud 
County  of  San  Fraudaco;  Daniel  0.  Deasy, 

Judge. 

Action  by  Annie  Hlllyer  and  others  against 
W.  J.  Hynes,  as  administrator  of  Henry 
Romoser,  deceased.  From  a  Judgment  for 
defendant  and  an  order  d«iying  a  new  trial, 
plalntlfts  appeaL  Reversed. 

StatCord  &  Stafford,  of  San  Frandsoo,  and 
W.  M.  Stafford,  for  appellants.  CuUliun  A 
Hif^ey,  ol  San  Frandaco,  for  re^pondoit. 

KE&UIIGAN,  J.  This  is  an  appeal  by  the 
plaintiffs  from  a  Judgment  In  fhvor  of  the  de- 
fendant and  from  an  order  denying  tbelr  jdo- 
tion  for  a  new  trial. 

The  complaint  altegea  that  on  the  27th  day 
of  September,  1009,  Anna  Flanlgan  Romoser 
was  the  owner  of  the  real  property  here  In 
controversy;  tbat  shortly  before  that  date, 
being  sever^  lU  and  not  expecting  to  Utc, 
she  entered  into  an  arrangement  with  her 
husband,  Henry  Romoser,  whereby  she  was 
to  execute  and  deliver  to  him  a  deed  of  gift 
of  aald  real  property,  and  he  In  torn  was  to 
execute  a  like  deed  conveying  the  property 
to  Catherine  Meyers,  a  niece  of  Mrs.  Rmuo- 
ser's  former  husband,  and  place  the  some  in 
escrow,  to  be  delivered  upon  his  death;  tbat 
accordingly  Mrs.  Romoser  executed  her  deed 
to  Henry  Romoser,  and  tbat  he  cuitlnned  to 
own  the  prop&tty  to  the  time  of  hla  deaHi: 
that,  while  he  made  and  signed  the  promised 
deed  of  gift  to  said  nieoe,  he  never  actually 
delivered  It  to  her  nor  In  escrow  for  her. 
without,  howevo-,  ever  repudiating  bis  agr««- 
ment  so  to  do.  TbSB  failure  of  Romoser  to 
keep  his  agre«nent  Is  charged  in  Uie  com- 
plaint as  fraudulent;  and  It  then  proceeds  to 
alli^  that  he  died  Intestate  on  January  24. 
1014,  and  tbat  the  defendant  Is  the  admlnis- 
trator  of  his  estate;  that  Catherine  Meyers 
died  intestate  on  December  28,  1910,  leaving 
as  her  only  heirs  the  plaintiffs.  The  prayer 
of  the  complaint  In  part  Is  that  the  defendant 
be  declared  to  hold  the  prt^rty  in  trust  for 
plantlffs,  and  that  he  be  required  to  convey 
the  property  to  them,  and  that  their  title  be 
quieted  as  against  said  defendant,  adminis- 
trator of  the  estate  of  Henry  Romoser. 


»For  otlMT 
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All  tbe  material  allegatioDs  of  the  wm- 
plalnt  are  denied  In  tbe  answer ;  and  In  addi- 
tion the  defendant  alleges  that  the  plalntlfts' 
cause  of  action  Is  barred  by  subdivision  4  of 
section  338  of  the  Code  pf  CAtU  Procedure, 
by  subdivision  1  of  section  339.  and  by  sec- 
tion 343  of  said  Code. 

In  addition  to  finding  generally  for  tbe  de- 
fendant, the  trial  court  also  found  that  plain- 
tiffs* cause  of  action  was  barred  by  the  pro- 
visions of  subdivision  4  of  section  338,  Code 
of  Civil  Procedure,  as  pleaded. 

From  tbe  evidence  It  appears  without  dis- 
pute that  Mrs.  Romoser  tlleU  In  March,  1910; 
that  on  September  27.  1909,  being  very  111, 
.she  sent  for  her  attorney,  and  informed  him 
that  she  desired  to  make  a  conveyance  of  tbe 
property  In  controversy;  that,  as  she  had  ac- 
quired It  from  her  first  husband,  Lawrence 
Flanlgan,.8lie  thought  It  only  fair  to  give  tbe 
same  to  Mrs.  Catherine  Meyers,  a  niece  and 
only  living  relative  of  said  Lawrence  Flani- 
gan;  but  that  she  also  believed  it  was  her 
duty  to  her  present  husband,  who  was  old 
and  without  Income,  to  reserve  for  him  a 
life  estate  In  the  property.  She  directed  her 
attorney  to  draw  a  deed  which  would  carry 
into  effect  these  desires.  It  was  accordingly 
drawn,  and  when  presented  to  her  for  execu- 
tion It  transpired  that  since  giving  the  above 
instructions  she  had  been  advised  by  one 
Father  Casey  that  it  would  be  better  for  her 
to  make  a  deed  of  gift  of  the  property  to 
Henry  Romoser,  and  have  him  make  a  like 
deed  to  Mrs.  Meyers,  placing  the  latter  in 
escrow  with  Father  Casey,  to  be  delivered  to 
the  grantee  upon  Henry  Romoser's  death. 
Her  attorney  expressed  his  disapproval  of 
this  method  of  carrying  out  her  desires; 
nevertheless  when  she  learned  that  It  was 
legally  unobjectionable  she  instructed  him  to 
pursue  It  Accordingly  a  deed  of  gift  convey- 
ing the  property  from  Mrs.  Homoser  to  her 
husband  was  made  and  delivered  to  him 
iTith  the  distinct  understanding  and  promise 
by  Henry  Romoser  that  he  would  make  a 
deed  to  the  property  in  favor  of  Mrs.  Meyers. 
At  the  same  time  the  attorney  requested 
Romi^r  to  call  at  his  office  for  tbe  pur- 
pose of  executing  this  deed.  This  he  did 
about  a  month  later,  but  no  delivery  of  It 
'was  made  either  to  the  grantee  or  in  escrow 
for  ber,  and  the  record  does  not  disclose  what 
became  of  it. 

Henry  Romoser  died  on  January  2,  1914, 
predeceased  by  Mrs.  Meyers,  without  having 
■delivered,  either  to  her  or  in  escrow  for  her, 
the  promised  deed. 

[1]  Being  husband  and  wife,  Henry  Ro- 
moser and  Anna  Flaulgan  Romoser  occupied  a 
confidential  relation  towards  each  otlier ; 
and,  whatever  may  have  been  bis  intention 
at  tlie  time  Mrs.  Romoser  made  said  convey- 
ance of  property  to  blm,  be  received  it  npon 
hla  express  oral  promise  that  he  would  in 
tarn  ^ecute  a  deed  to  Mrs.  Meyers  and  place 
tbe  same  In  escrow.  His  failure  to  do  so  was 
a  betrayal  of  her  confidence;  it  was  a  viola- 


tion of  trust,  and,  under  tbe  authorities  In 
this  state,  impressed  the  property  with  a  con- 
structive trust  in  favor  of  Catherine  Meyers 
or  her  heirs  wbl<^  a  court  of  equity  will  en- 
force. Brlson  T.  Brlson.  00  CaL  323,  27  Pac. 
186;  Dlmond  t.  Sanderson,  108  Cal.  07,  102, 
37  Pac.  ISO. 

In  the  former  case  the  court  decided  two 
propositions:  (a)  If  a  party,  by  means  of  a 
parol  promise  made  without  any  intention  of 
performing  it,  obtains  an  absolute  deed  with- 
out consideration.  It  Is  a  case  of  actual 
fraud;  (b)  if  a  party  by  means  of  such  parol 
promise  to  reconvey  obtains  an  absolute  deed 
to  real  property  without  consideration  from 
one  who  stands  In  a  confidential  relation, 
the  violation  of  the  promise  Is  constructive 
fraud,  even  if  at.  the  time  It  was  made  there 
was  an  intention  to  perform  It 

Tn  the  case  of  Jones  v.  Jones,  140  Gal. 
587.  5^,  74  Pac.  143,  144,  the  court  said: 

"Where  a  f;rnntee  and  grantor  of  land  stand  in 
fiducial?  relations  to  each  other—as  husband 
and  wife,  for  example — and  the  deed  is  executed 
withont  consideration  other  than  the  promise, 
f'xpress  or  implied,  of  tbe  fcrantee  to  bold  the 
land  for  the  purpose  of  carrytng  oat  an  express 
trust  in  favor  of  the  tn'antor,  which  is  not  put 
in  writing,  and  is  therefore  invalid  as  nn  express 
trust  in  land,  the  confidence  which  induced  the 
transaction  having  •  *  *  presumably  arisen 
from  tbs  fiduciary  relations,  the  violation  by  the 
trustee  of  the  terms  of  the  parol  agreement  a8_  to 
the  express  trust  constitutes  a  constructive 
fraud,  makes  the  grantee  an  involuntary  trustee 
of  tbe  land  for  the  use  of  the  grantor,  and  gives 
the  grantor  the  right  to  have  the  deed  declared 
void  and  to  a  decree  that  tbe  land  is  the  prop- 
erty of  the  grantor,  notwithstanding  the  execu- 
tion of  the  deed." 

In  the  ease  of  Oooney  t.  Olynn,  167  Gal. 

583,  108  Pac.  006,  It  is  said: 

"It  has  been  established  by  a  number  of  deci- 
sions in  this  state  that,  where  confidential  rela- 
tions exist  between  two  parties,  and  oae  of 
them  executes  a  conveyance  of  real  estate  to  the 
other,  upon  a  parol  promise  by  tbe  other  that 
he  will  bold  it  for  tbe  benefit  of  the  grantor,  or 
for  tbe  benefit  of  some  third  person  in  whom  the 
grantor  is  interested,  there  being  no  other  cod- 
sideratloQ  for  the  conveyance,  a  trust  arises  by 
operation  of  law  in  favor  of  the  grantor,  or  in 
favor  of  the  third  person,  for  whom  the  property 
is  to  be  held.  It  is  the  violation  of  the  parol 
promiue  which  constitutes  the  fraud  upon  which 
the  trust  arises." 

The  evidence  In  the  case  at  bar  Is  not  only 
uncontradicted,  but  It  is  clear  and  convinc- 
ing that  Henry  Romoser  accepted  the  convey- 
ance of  the  property  from  bis  wife  with  tbe 
distinct  oral  agreement  that  be  would  In  turn 
make  a  conveyance  of  the  same  to  CatbeMne 
Meyers  and  place  the  deed  In  escrow,  to  be 
delivered  to  ber  upon  his  death,  and  the  find- 
ing to  the  contrary  therefore  caniu)t  be  aua- 
talued. 

The  only  other  point  in  the  case  worthy  of 
more  than  passing  notice  Is  the  one  as  to  the 
statute  of  limitations.  As  before  stated,  this 
action  was  commenced  within  five  years,  but 
after  the  expiration  of  four  years,  after  tbe 
deed  was  made  and  delivered  by  Mrs.  Romo- 
ser to  ber  husband,  at  which  time  the  latter 
ought  to  have  tskeu  st^s  to  carry  out  hi« 
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part  of  the  agreement  by  which  be  acquired 
an  Interest  la  the  property.  The  plaintiffs 
neither  In  the  complaint  nor  in  the  evidence 
Introduced  by  them  attempted  to  bring  their 
case  within  the  provisions  of  subdlvUion  4 
of  section  33S,  Code  of  Civil  Procedure,  which 
provides  that  an  action  grounded  In  fraud  or 
mistake  must  be  brought  within  three  years 
after  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud  or  mistake. 

[2]  And,  assuming  that  this  Is  an  action  to 
declare  and  enforce  a  constructive  trust 
(Jones  V.  Jones,  140  Cat.  BOO,  74  Pac.  143). 
and  that  it  la  consequently,  as  to  the  period 
within  which  It  may  t>e  brought,  governed  by 
section  of  said  Code  (Norton  v.  Bassett, 
154  Cat  411.  97  Pac  804,  129  Am.  St  Rep. 
162),  to  the  effect  that  an  action  for  relief 
not  otherwise  provided  for  must  be  com- 
menced within  four  years  after  the  cause  of 
action  shall  have  accrued,  still  we  think  that 
the  statute  has  not  operated  in  tbls  case, 
for  the  reason  that  the  time  coald  not  be  held 
to  have  commenced  to  run  until  Catherine 
Meyers  bad  notice  of  tlie  transaction,  and  it 
appears  from  the  record  tliat  she  bad  no  such 
notice  until  about  March  4.  1910,  Just  after 
the  death  of  Mrs.  Romoser,  at  which  time  the 
surviving  husband  In  effect  recognized  the 
trust,  and  stated  tliat  upon  hla  death  the 
property  was  to  go  to  faer. 

[3]  We  think,  howeVer,  that  while  the 
main  ground  of  the  action  Is  constructive 
fraud,  and  that  one  of  Its  purposes  is  to  en- 
fbrce  K  trust,  In  Its  final  purpose  It  la  an  ac- 
tion to  recover  the  title  and  possession  of 
real  property,  and  Is  therefore  subject  to  the 
provisions  of  section  SIS,  Code  of  Civil  Pro- 
cedure. Accordingly  the  flve-year  period 
preaciibed  by  that  section  Is  the  only  limita- 
tion which  can  be  applied  In  bar  of  plaintiffs* 
cause  of  action.  Murphy  t.  Crowley,  140  Cal. 
141.  73  Pac.  820;  Bradley  Bros.  v.  Bradley. 
20  Cal.  App.  1.  6, 127  Pac.  1014;  25  Cyc.  1026. 
That  section  provides  that  no  action  for  the 
recovery  of  real  property  or  for  the  recovery 
of  the  possession  thereof  can  be  maintained 
unless  it  appears  that  the  plaintiff,  his  ances- 
tor, predecessor,  or  grantor,  was  seised  or 
possessed  of  the  property  in  question  within 
five  years  before  the  commencement  of  the 
action ;  and  while  it  appears  that  neither  the 
plaintiffs  nor  any  grantor  or  ancestor  of 
theirs  was  ever  seised  or  possessed  of  the 
property,  we  think  that  under  the  drcum- 
stauces  of  this  case  Henry  Itumoser  may  well 
be  considered  as  the  predecessor  of  the  plain- 
tiffs within  the  meaning  of  the  section,  since, 
if  he  bad  carried  out  the  terms  of  the  un- 
derstanding by  virtue  of  which  he  acquired 
an  estate  In  the  property,  he  would  have  con- 
veyed It  to  the  plaintiffs  or  their  Intestate, 
and  thus  have  been  literally  their  predecessor 
In  interest.  It  l8  tbe  estate  which  In  equity 
passed  to  the  plaintiffs  upon  the  death  of 
Henry  Romoser  which  they  seek  this  ac- 
tion to  recover. 


There  Is  nothing  In  the  p<^nt  that  the  helza 
of  Henry  Romoser  should  have  been  Joined  as 
parties  defendant  to  the  actl<w;  for  It  ap- 
pears tbat  be  had  no  heirs. 

The  Judgment  an^  order  are  reversed. 

We  concur:  LBNNON,  P.  J.;  RICH- 
ARDS, J. 


.  (a  Cal.  App.  4B4) 
PEOPLB  r.  WAEAO  et  aL  (Cr.  m) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. AjirU  IS,  1917.) 

1.  TjBBL  AND  SlANDBB  «S>152(1>— (^DUNA^ 
ProSECUTIOII  —  iNFOBMATION— JUBISDimoN 
— CONBTTTUTIONAL  PROVISION— "VeSUE." 

Untler  Const,  art.  1,  |  9,  providing  tbat  in  aO 
criminal  prowcutioDS  for  libds,  indiacmeota 
found  or  iaformattoii  laid,  shall  be  tried  in  the 
county  where  aucb  newspapers  have  thrir  publl- 
cntion  office  or  in  the  county  where -the  party 
allexed  to  be  libeled  resided  at  the  time  of  the 
allrsed  publication,  etc.,  In  a  proeecutioD  tor 
libel,  an  informotion  laid  in  Sacramento  county 
chareing  ]il>el  of  tbe  prosecuting  witness  in  a 
newspaper  printed  and  published  In  Fresno 
county  whidi  failed  to  allege  that  the  prosenitins 
witnoKs  reside<l  in  Sacramento  county  was  ia- 
sufTicient  to  give  the  court  JuriBdiction  of  the 
octiiin,  since,  as  "venue"  means  place  of  trial, 
and  "place  of  trial"  means  the  jurisdiction  or 
tbe  court,  which  In  tbe  Instant  case  is  limited  hy 
the  Constitution  to  one  of  the  two  counties  meD> 
tinned,  it  is  essential  that  the  particular  facta 
upon  which  it  depends  ahould  be  alleged. 

[Ed.  Note.— For  other  cases,  nee  Libel  and 
Slander,  Cent  Dig.  H  417,  420,  423. 

For  other  definitions,  see  Words  and  Phiaaait 
First  and  Seotmd  Series,  Venue.] 

2.  LlBEX.  AND  SLANDU  ^9151— BvIDBNC^— 

Prebuuptionb. 
In  a  prosecution  for  criminal  libel,  the  dis- 
trict attorney  ia  presumed  to  know  the  residence 
of  the  complaining  witness,  and  tbe  defendant 
is  Bot  charged  with  such  knowledge. 

FEd.  Note.— For  other  cases,  see  JAM  and 
Slander.  Cent  Dig.  {  415.] 

Appeal  from  Superior  Court,  Sacramento 
County ;  Malcolm  C.  Glenn,  Judge. 

E.  K.  Wakao  and  M.  IshUmshl  were  con- 
victed of  criminal  Ubel,  and  from  the  Juds* 
ment  and  from  an  order  denying  their  mo- 
tion for  a  new  trial,  they  appeaL  Reversed. 

R.  P.  Henshall,  of  San  Francisco,  and  R. 
B.  McMillan,  of  Secrarorato,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Oiarles  Joaes^ 
Deputy  Atty.  Gen.,  for  the  Peopl& 

CHIPMAN,  P.  J.  This  Is  an  action  In 
which  defendants  were  accused,  by  Informa- 
tion laid  In  Sacramento  county,  of  the  crime 
of  libel,  as  follows: 

"That  the  sold  E.  E.  Wakao  and  M.  Ishihashl 

on  the    day  of  December,  1915,  In  the 

county  of  Sacramento,  in  tbe  said  state  of  Cal- 
ifornia, end  before  the  filine  of  this  information, 
did  then  and  there  willfully,  unlawfully,  and 
maliciously  and  with  intent  thereby  to  injury 
(injure?)  and  defame  one  Risaburo  Hattori  and 
to  Impeach  his  honesty  and  integrity  and  virtue 
and  reputation  and  to  expose  him,  toe  said  Risa- 
buro Hattori,  to  public  hatred  and  contempt  and 
ridicule,  did  compose,  print,  and  publicA  in  a 
certain  newspaper  called  tbe  Central  California 
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Times,  prioted  and  poblislied  In  the  coanty  of 
Fresno,  state  of  California,  and  circulated  there- 
in and  which  said  newspaper  was  then  and  there 
drctilated  and  pabHshed  in  the  county  of  Sacra- 
mento, state  of  California,  certain  false,  scanda- 
lous, malicious,  defamatory,  and  libelous  words 
of  aod  concerninK  the  saii)  Bisaburo  Hattori, 
in  the  Japanese  lanRuage,  as  follows,  to-wit: 
prhen  follows  a  photographic  copy  of  the  news- 
l«per  article  and  its  alleged  transladon.l  Con- 
trary to  the  form,  force,  and  effect  of  the  stat- 
ute,*' etc. 

The  Jury  returned  a  verdict  ot  guilty  as 
diarged.  Defendants  moved  for  a  new  trial 
on  Btatotory  grouods,  and  also  moved  tn  ar- 
rest of  Judgment  on  the  ground  tbat  the 
court  "has  not  and  never  bad  any  Jurlsdlc- 
tioo  of  the  ofCeuae  charged  In  the  Informa- 
tion." The  motions  were  denied,  whereupon 
defendants  were  sentenced  to  Imprisonment 
for  the  period  of  one  year  each  In  the  county 
jail.  They  appeal  from  the  Judgment  and 
order  denying  their  motion  for  a  new  trial. 

[1  ]  The  principal  point  now  urged  for  a  re- 
versal of  the  judgment  Is  that  the  court  was 
without  Jurisdiction,  and  the  contention  Is 
based  upon  the  failure  of  the  luforuiaUon 
to  allege  that  Hattori,  the  person  alleged  to 
bare  been  libeled,  redded  In  Sacramento 
coanty  at  the  time  said  newqwper  was  dr- 
cnJated  therein. 

Section  9.  art  1,  of  llie  Constitution  of  the 
■tate,  provides: 

That  in  all  criminal  prosecutions  for  libels,  "in- 
dictments found,  or  Information  laid,  for  publi- 
cations in  newspapers,  shall  be  tried  in  the  coun- 
ty where  such  newspapers  have  their  publication 
oflice  or  in  the  county  where  the  party  alleged 
to  be  libeled  resided  at  the  time  of  the  alleged 
publication,  unless'  the  place  of  trial  shall  be 
ebansed  for  good  cause.'' 

The  Interpretation  put  upon  this  provision 
of  the  Constitution  by  the  Attorney  General 
U  tbat  'it  was  Intended  to  give  defendant 
a  defense  in  the  event  the  offense  was  prose- 
cuted In  any  other  county  than  Fresno  or 
Sacramento" ;  that  It  "does  not  prescribe  a 
rule  of  pleading,  but  merely  shows  a  rule  of 
defense,"  and  hence  It  was  not  necessary  to 
allege  In  the  Information  tbat  Hattori,  the 
person  libeled,  was  at  the  time  the  libel  was 
circulated  in  Sacramento  county  a  resident 
therein.  If  this  be  true,  it  would  be  equally 
true  that,  bad  the  Information  been  laid  In 
Fresno  county,  it  would  not  have  been  neces* 
sary  to  allege  tbat  the  newspaper  mentioned 
had  Its  "publication  office"  In  tbat  county. 
That  Is  to  say,  the  information,  charging  the 
publication  of  the  offen^ve  article  to  have 
been  made  in  a  newspaper  In  the  county 
where  the  informatirai  la  laid,  need  not  state 
that  the  newspaper  had  its  publication  office 
In  tbat  connty;  nor,  if  the  Information  Is 
laid  In  another  county,  need  it  state  that  the 
complainant  reidded  In  such  county.  We  can- 
not assent  that  an  information  constructed 
on  such  intwpretatimi  of  the  Constltutiw 
would  be  suffiduit. 

Under  the  Constitution  of  1840  sudi  prose- 
cutions could  be  made  In  any  county  in  the 
«tate  where  the  newqpi^er  ms  circulated. 
185P^-« 


It  was  said  In  Older  t.  Superior  Court,  157 
CaL  770,  109  Pac.  478: 

"The  prior  evil  especially  intended  to  be  reme- 
died was  the  danger  of  prosecution  in  any  coun- 
ty where  the  libel  was  circulated,  with  power  to 
select  any  judge  in  the  state.  This  evil  was  rem- 
eiiied  by  limiting  the  venue  to  two  counties  only, 
that  of  the  place  of  piibliration  and  that  of  the 
residence  of  the  complainant" 

Venue  means  place  of  trial,  and  place  of 
trial  means  the  Jurisdiction  of  the  court, 
which  In  the  present  case  Is  limited  by  the 
Constitution  to  one  of  the  two  counties  men- 
tioned therein.  The  libelous  article  may  be 
circulated  In  every  other  county  in  the  state, 
but  the  superior  court  has  no  Jurisdiction  to 
bring  the  offender  to  trial  in  any  of  these 
counties,  for  the  reason  that  the  Constitution 
bus  declared  that  Jurisdiction  resides  only 
tn  the  two  counties  spedBed.  It  seems  to 
us  tbat  to  confer  this  Jurisdiction  it  Is  es- 
sential that  the  particular  facts  npon  which 
It  depends  should  be  allied. 

It  is  a  well-settled  principle  of  taw  that  the 
information  or  Indictment  must  allege  that 
the  offense  was  committed  within  the  juris- 
diction of  the  court  (People  v.  Wang.  92  CaL 
27T,  281.  28  Pac.  270» ;  and  this  Is  the  Code 
rule  (Pen.  Code,  |  M9).  Tbat  la,  the  informa- 
tion must  allege  facts  from  which  jurisdic- 
tion will  be  made  to  appear.  In  the  present 
case  the  Jurisdiction  depended  upon  the  fact 
that  the  party  libeled  resided  in  Sacramento 
county,  and  this  fact  should  have  been  alleg- 
ed in  the  Information. 

In  Henderson  v.  Palmer  Oil  Co.,  29  Oal. 
App.  461,  U8  Pac.  65,  It  was  held  that  juris- 
diction to  ai^ttot  a  receiver,  under  section 
566  of  the  Oode  of  Civil  Procedure,  upon  the 
dissolution  of  a  corporation,  resides  aloue  in 
the  county  where  the  corporation  carries  on 
Its  business,  or  has  its  principal  place  of 
business,  and  that  where  an  application  bas- 
ed npcHi  a  verified  complaint  which  foiled  to 
show  tbat  the  county  in  which  the  action  was 
brought  was  the  county  In  which  the  corpora- 
tion had  its  prlndpal  place  of  business  or 
carried  on  its  business,  the  court  was  with- 
out Jurisdiction  to  make  the  appolntmmt. 

The  rule  of  pleading  in  criminal  law  should 
not  be  less  exacting.  It  was  held  In  People  v. 
Cohen,  118  Cal.  74,  50  Pac.  20,  that  In  an  In- 
dictment for  perjury  It  must  be  shown  there- 
in tbat  the  violated  oath  was  administered  by 
competoit  authority.  In  that  case  It  was  al- 
leged that  the  oath  was  taken  before  a  Judge 
of  the  superior  court  sitting  as  a  magistrate, 
and  was  administered  by  the  acting  deputy 
county  clerk.  Tlie  judgment  of  conviction 
was  reversed  on  the  ground  that  the  indict- 
ment f&lled  to  show  competent  autbority  to 
administer  the  oath  for  the  reason  tbat  the 
Judge  sitting  as  a  magistrate  alone  had  such 
authority.  The  court  said: 

"Bat,  assuming  that  the  magistrate  may  com- 
petently employ  a  clerk  or  other  officer  to  per- 
form this  function,  it  is  obvious  that  it  should, 
to  show  autbority  in  such  officer,  be  alleged  that 
the  act  was  dmie  at  the  direction  of  the  magis- 
trate.  There  la  no  such  avenqent  here  wxpt 
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it  be  by  mere  inference  or  legal  conclarion.  and 
that  ia  not  aufficieoL  The  f&ct  bdag  maurial, 
it  must  be  directly  averred  to  satiiify  the  rules 
(d  pteadiDR,  even  io  a  civil  action,  and  a  fortiori 
in  a  criminal  pleading." 

In  People  t.  Terrill,  127  Cal.  99,  100,  59 
Pac  836,  837,  the  court  said: 

"It  is  an  elementary  principal  of  criminal 
law  that  the  inJictinent  or  information  must 
state  that  a  crime  has  been  committed,  either  by 
direct  and  positire  averment  in  the  language  of 
the  statute,  or  its  eqoivale&t,  or  by  stating  facts 
which  sliow  that  such  crime  has  been  committed. 
In  no  case  can  the  indictment  be  aided  by  imag- 
ination or  presumption.  The  presumptions  are 
all  in  favor  of  inooc«ice,  and  if  the  facts  stated 
may  or  may  not  coostitute  a  crime  the  presump- 
tion is  that  no  crime  ia  cfaarged." 

The  rule  was  much  discussed  In  People  v. 
Schmltz,  7  Cal.  App.  330,  36S,  94  Pac.  407, 
419,  15  Lb  R.  A.  (N.  S.)  717.  and  see  Opinion 
of  supreme  court  on  petition  for  hearing  In 
that  court  Not  only  Is  It  essential  that  a 
crime  be  charged,  but  U  must  also  appear 
that  the  court  has  Jurisdiction  to  hear  and 
determine  the  case. 

Tbere  are  three  cases  reported  in  which 
the  prosecution  was  at  the  residence  of  the 
complainant  (In  re  Kowalsky,  73  CaL  124. 14 
Pac.  399;  People  t.  MlUer,  122  CaL  84,  S4 
Pac.  623 ;  Older  t.  Superior  Court,  157  CaU 
770,  109  Pac.  478);  and  In  each  case  the 
residence  of  the  party  libeled  was  directly 
alleged  to  be  In  the  county  where  the  Inform 
uiatlon  was  laid.  The  question  at  bar  there- 
fore was  not  Inrolred.  The  Kowalsky  and 
older  Cases  are  cited  by  the  Attorney  Gen- 
eral, but  we  find  nothing  in  them  to  siqiport 
Ills  contention. 

According  to  the  theory  of  the  prosecution, 
the  information  would  be  sufficient  if  silent 
as  to  the  residence  of  the  prosecuting  wit- 
ness, or  the  place  where  the  newspaper  has 
its  publication  office.  SUH>ose  an  infonna- 
tlon  thus  framed  were  laid  In  a  county  where 
the  publication  office  was  not  situated  and 
where  the  complainant  did  not  re^de.  Upon 
habeas  corpus  the  defendant  could  not  find 
relief  against  the  warrant  of  arrest,  since, 
on  the  Attorney  General's  theory,  the  Infor- 
mation would  be  sufficient  on  its  face.  De- 
fendant would  be  compelled  to  appear  and 
answer  or  demur.  His  demurrer  would  not 
avail  him  for  the  same  reason  that  his  dis- 
charge on  habeas  corpus  must  be  denied.  To 
do  the  only  thing  open  to  him  he  must  plead 
not  guilty.  Obviously,  to  make  out  a  ease 
where  the  Information  is  laid  in  a  county 
other  than  that  in  whldi  the  newspaper  has 
its  publication  office,  the  prosecution  must 
I>rove  that  the  complainant  resided  in  such 
county  at  the  time  the  alleged  newspaper 
article  was  circulated  therein.  It  Is  not  for 
the  defendant  to  make  negative  proof  other- 
wise than  to  controvert  such  fact.  The  fact 
Is  to  be  established  by  the  prosecution  as  an 
essential  element  of  the  power  of  the  court  to 
try  the  case.  Otherwise  the  newspaper  pub- 1 
Usber  Is  thrown  back  into  the  midst  of  thei 
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evil  from  the  consequences  of  which  the 
Constitution  was  Intended  to  protect  him. 
True,  he  could  not,  in  the  case  supposed,  be 
legally  convicted,  but  he  could  be  put  to  the 
expense  and  annoyance  of  submitting  to  com- 
pulsory appearance  in  a  county  remote  from 
the  place  of  publication  or  remote  from  the 
residence  of  the  complainant,  whereas,  if  de- 
fendants' position  be  sound,  as  we  think  it 
is,  be  can  have  present  and  speedy  relief  by 
habeas  corpus,  and  the  prosecution  would 
be  forced  to  seek  the  forum  which  the  Con- 
stitution has  provided. 

[2]  The  district  attorney  is  presumed  to 
know  the  residence  of  the  complaining  wit- 
ness. The  defendant  Is  not  charged  with 
such  knowledge.  The  fact,  as  we  bave  said, 
Is  essential  to  jurisdiction.  Upon  every  prin- 
ciple of  pleading  this  Jurisdictional  fact 
should  be  stated  In  the  Information. 

Other  questions  are  presented  by  the  rec- 
ord, but,  as  they  may  not  arise,  sbould  there 
be  a  new  trial,  we  refrain  from  noticing 
them. 

The  Judgment  and  order  are  reversed. 
We  concur:   HART,  J.;  BURNEIT»  J. 


(33  Cal.  App.  630) 
PEOPLE  V.  LOPEZ.   <Cr.  640.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  April  26,  1917.) 

1.  Cbiuinal  Law  €=31163(2)— WrraBssES  ^> 
40(2)— detebhiiration  as  to  cohpktbnct— 
Keview. 

In  determining  competency  of  child  witness- 
es, the  trial  court  has  a  wide  discredon  which 
will  rarely  be  Interfered  with  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3002;  Witnesses,  Ctat.  Dig. 
3  08.] 

2.  WrrNxssxs  «=>40(2)— DcRBunrATioii  as 

TO  CouPETKNCT— Review. 
Evidence  held  not  to  show  abuse  of  discre- 
tion of  trial  Judge  in  excluding  testimony  of  a 
child  witnesB  on  the  ground  of  incapacity. 

[Ed.  Note.— For  other  cases,  aee  Witnesses, 
Cent.  Dig.  |  98.] 

3.  Rape  «=»4S(1}— Evidence— Aomissibilitt 

— COIEPLAINT. 

Witness  coald  testify  that  prosecutrix  com>- 
plained  of  the  rape  to  him,  though  not  what  she 
said,  though  she  was  under  the  age  of  consent, 
and  want  of  consent  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  I  67.1 

4.  Rape  ^a6109  —  IvrAifT  PsosBCunix-' 

OOTCBT. 

One  accused  of  rape  of  a  girl  nnder  the  age 
of  consent  may  be  convicted  without  evidence 
that  prosecutrix  made  an  outcry. 

[Ed.  Note.— For  other  cases,  see  Bape^  Oent. 
Dig.  S  75.] 

6.  Cbxminal  Law  «=s>807(1)— Iksibdciioiis— 

Abgument. 
Accused  is  not  entitled  to  instructions  orgn- 

mentative  in  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
1  Law,  Cent.  Dig.  K  1959,  I960.] 
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&  OumifAx.  Law  «s>829(1)— IitSTBucnons— 

DiTPLICATION. 
Refusal  of  requested  instructioiiB  covered  eo 
for  as  pertioent  by  those  given  Is  not  error. 

[Ed.  Note.— For  other  cases.  Me  Criminal 
Lew,  Cent.  Dig.  S  2011.] 

7.  CnviNAL  Law  «=>820(16)— iNBTHncnoNS. 

In  prowcution  for  rape,  where  the  court 
fnllj  ehareed  on  reaeonable  doubt,  refusal  of 
instmction  on  fadlity  of  diarsing  rape  to  satis- 
fy malice  was  nnt  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  §  2011.]  ' 

Appml  from  Superior  Court,  San  Bemar- 
diao  County ;  J.  W.  Curtis,  Jodge. 

Rehino  Lopex  wus  conrloted  of  rape,  and  he 
appeals.  Affirmed 

Albert  D.  Trujlllo  and  Ralph  E.  Swing,  both 
of  San  Bernardino,  for  appellant  U.  S. 
Webb.  Atty.  Gen.,  and  Ro4)ert  H.  Clarke.  Dep- 
uty Atty.  GoL.  for  tbe  People; 

JAJIES,  J.  Defendant  was  owvlcted  of  tbe 
ertme  of  rapei  The  crime  cbarged  was  al- 
leged In  the  iDformatlon  to  hare  been  com- 
mitted with  a  daughter  of  the  d^Midant  aged 
17  years.  By  the  Judgment  of  the  court  de- 
fmdnnt  la  required  to  serve  a  term  of  25 
years'  imprisonment.  The  appeal  Is  from  the 
Judgment. 

Counsti  for  aiv^ant  very  correctly  say 
that  there  was  very  little  evidence,  aside 
from  that  glvm  by  the  prosecutrix  herselfi 
U»  be  lotted  to  in  suppnt  of  the  conviction. 
However  that  may  be,  the  only  function  this 
court  is  permitted  to  exercise  Is  to  determine 
whether  there  Is  any  substantial  evidence  in 
support  of  the  verdict,  and  whether  errors  ap- 
pear by  which  the  defendant  was  prejudiced 
in  bis  right  to  a  fair  trial  It  appears  that  in 
about  June,  1916.  defendant  went  to  reside  at 
Chlno,  in  tbe  county  at  San  Bernardino,  with 
his  fire  children,  three  girls  and  two  boys, 
the  prosecutrix  being  the  oldest  of  the  girls. 
Defendant  and  his  wife  prior  to  that  time  had 
separated,  and  the  former  had  the  care  and 
custody  of  the  children,  whom  It  appears  he  in 
a  general  way  was  educating  and  reasonably 
providlog  for.  Lizzie  hopez,  the  complainant, 
testified  that  tbe  house  In  whldi  they  lived 
at  Chlno  contained  four  rooms,  that  her  fa- 
ther and  her  sister  Jennie  slept  In  one  bed  In 
one  of  tbe  rooms,  and  that  she  and  her  young 
sister  Ida,  aged  9,  occupied  a  couch  in  anoth- 
er room.  She  testified  that  her  father  conv 
menced  to  pay  visits  to  her  bed  shortly  after 
tbe  family  moved  to  Chlno,  and  that  this  con- 
tinued, oDce  or  twice  a  month,  up  to  Septem- 
ber of  the  same  year,  at  about  wblch  time  de- 
fendant was  arrested  and  charged  with  tbe 
crime  of  rape.  Lizzie  testified  that  she  would 
be  asleep  when  her  father  csune,  and  that  she 
did  not  cry  out,  but  attempted  at  different 
times  to  awaken  her  sister  Ida  by  "pinching" 
the  latter:  that  Ida  was  never  awakened  so 
as  to  observe  tbe  father  In  his  unlawful  act. 
She  olso  testified  that  finally  she  had  gone 
to  the  witness  Dillon  and  complained  to  him 


of  her  father's  conduct  On  cross-examina- 
tion she  was  asked  as  to  whether  she  com- 
plained to  anybody  else,  and  she  replied  that 
she  had  told  other  people,  among  them  a 
young  man  named  Clsneros;  that  she  bad 
written  him  a  letter  and  told  him  about  It 
Referring  to  the  times  when  tbe  defendant 
would  visit  her,  she  said  that  on  those  occa- 
sions she  would  be  asleep.  The  following 
questions  were  asked,  and  these  answers  giv- 
en In  that  connection : 

"Q.  And  did  you  know  what  was  going  on?  A. 
I  knew  afterwards.  Q.  Yon  didn't  know  nt  the 
time  though?  A.  Yes,  sir;  I  knew,  but  after  it 
had  all  happened.  Q.  You  didn't  say  anytbins 
whrti  It  was  happening,  did  you?  A.  Yen.  sir. 
Q.  Whodid-yousay  it  to?  A.  To  him.  Q.  Well, 
did  you  say  anything  to  your  sister?  A.  I  tried 
to  wake  her  up,  but  I  never  succeeded.  Q.  Never 
succeeded  at  any  of  these  times?  A.  No,  sir. 
Q.  Would  yon  try  each  time  to  wake  her?  A. 
Yes,  sir.  Q.  What  would  you  do,  get  hold  of  her 
and  shake  her?  A.  I  pinched  her.  Q.  You  nev- 
er woke  her  up  at  any  time?  A.  No,  sir." 

The  theory  of  the  defense  as  developed  by 
the  testimony,  was  that  tbe  young  man  Cls- 
neros had  been  In  the  habit  of  calling  upon 
the  complainant  during  her  father's  absoioe, 
and  tibat  the  father  objected  to  this,  and  both 
remonstrated  with  the  daughter  and  adminis- 
tered corporal  punishment  becaose  of  the  vis- 
its ot  the  young  man.  One  ot  the  sons,  a 
brother  of  con^alnant,  testified  that  upon  re- 
turning heme  he  had  frequently  found  his 
rister  closeted  with  Clsneros;  that  at  times 
the  doors  leadti^r  to  the  apartment  where  the>- 
were,  were  fastened ;  that  he  had  peered 
through  a  window  and  observed  the  two  lying 
togethCT  upon  a  couch  in  a  position  which, 
acoffdlng  to  the  descriptive  terms  used  by  the 
witness,  was  a  compromising  one.  In  sub- 
stance the  same  testimony  was  given  by  the 
defendant,  who  denied  ever  having  had  Inter- 
course with  his  daughter.  Tbe  Ukother  of  Liz- 
zie Lopez,  being  called  as  a  witness,  gave  tes- 
timony Indicating  that  In  her  opinion  tbe  girl 
was  not  of  truthfnl  mind.  On  the  other 
band,  several  witnesses,  apparently  reputable 
people  who  had  resided  In  the  same  com- 
munity with  the  def^dant  prior  to  bis  mov- 
ing to  Chlno,  testified  tlmt  they  knew  appel- 
lant's general  reputatlw  for  honesty  and  In- 
tegrity, and  that  sucAt  reputation  was  bad. 
There  was  some  testimony  frcnn  wbldi  the 
Jury  mi^t  have  Inferred  that  diUdren  of  the 
defendant  who  gave  testimony  favorable  to 
him  had  been  coached  by  an  aunt  and  In- 
structed what  to  say.  although  this  was  de- 
nied both  by  these  witnesses  and  the  aunt  re- 
ferred to.  Tbe  ^rl  Ida  was  tbe  young  daugh- 
ter who,  according  to  complainant's  testi- 
mony, at  all  times  occuirfed  her  bed  with  her. 
This  young  girl  was  called  to  the  witness 
stand  by  tbe  defendant  but  tbe  court  indi- 
cated that  he  did  not  consider  that  she  was 
competent  to  testify.  We  quote  in  full  the 
examination  of  this  witness  end  the  remarks 
of  the  court: 


»For  othwcases  sm  uim  topic  and  KKY-NDHBBR  In  aU  Kor-Numbered  DlsMts  and  Ind«XM 


Digitized  by 


Google 


724 


16S  PACIFIC  BBPOBTER 


(CftL 


"The  Court:  Wfaat  1*  ytmr  name?  A.  Ida 
Lopez.  Q.  How  old  are  you,  Ida?  A.  Nine 
Q.  Do  you  go  to  school?   A.  Yes,  sir.   Q.  What 

Erade  are  you  in  ?  A.  Third.  Q.  Where  do  you 
ve?  A,  In  Juvenile.  Q.  Do  you  know  what  it 
Is  to  testify  in  court?  Do  you  bnow  whnt  it 
is  to  bold  up  your  band?  A.  Tea,  air.  Q.  What 
do  they  do  that  for?  A.  To  tell  the  truth.  Q. 
If  you  do  that,  and  don't  tell  the  trutb,  what 
do  they  do  to  you?  A.  Put  you  in  jail.  Q. 
Anything  else?  Have  you  ever  been  a  witness  in 
court  before?  A.  No.  sir.  The  Court:  I  think 
this  witness  is  too  young  to  understand  the  na- 
ture  of  an  oath  that  she  takes  or  the  testimony 
that  she  gives.  Mr.  Swing  (counsel  for  defoid- 
ant):  Very  well  tb«i." 

[1]  Counsel  for  appellant  Insist  that  the 
court  coniinltted  prejudicial  error  to  refusing 
to  allow  the  young  girl  to  testify  In  the  case 
If  we  were  permitted  to  Judge  of  the  compe- 
tency of  this  witness  from  the  printed  record 
before  us,  we  would  i)erhap3  Qnd  It  difficult 
to  say  tbAt  she  was  not  irasseesed  of  suffi- 
cient mentnllty  and  Understanding  to  entitle 
her  to  testify.  However,  In  mntterd  of  this 
kind  the  court  has  the  duty  In  the  exercise 
of  sound  discretion  to  determine  that  ques- 
tion, and  It  would  be  a  rare  case.  Indeed, 
where  8u<^  determination  would  be  Inters 
fered  with  upon  appeaL  People  v.  Cruig,  111 
Cal.  460,  44  Pac.  1S& 

[2]  In  this  case  we  cannot  say  that  the 
court,  from  bis  observation  of  the  young  girl 
as  she  appeared  upon  the  witness  stand  and 
the  manner  In  which  she  gave  her  answers, 
did  not  properly  determine  that  the  child  wus 
too  young  to  testify  understandlngly  and  with 
full  appreciation  of  the  obligation  of  a  wit- 
ness' oeth.  It  may  be  further  observed  that 
counsel  for  appellant  appear  to  have  acquies- 
ced, without  objection.  In  the  court's  sugges- 
tion, and  made  no  request  to  be  allowed  to 
farther  examine  the  wttneoB  to  test  her  com- 
petency. 

[9]  It  Is  next  complained  that  the  court 
erred  in  permitting  the  witness  Dillon  to  re- 
late the  substance  of  a  conversation  that  he 
had  with  the  complaining  witnesA  prior  to 
the  arrest  of  the  defendant.  Tbls  testimony 
was  to  show  the  fact  that  the  complainant 
did  complain  about  the  conduct  of  the  de- 
fendant, under  the  rule  which  permits  such 
complaints  to  be  offered  In  corroboration  of 
the  charge  of  the  prosecutrix  and  to  show 
want  of  consent  People  v.  Wllmot,  139  Cal. 
103,  72  Pac.  838.  The  quesUon  of  the  consent 
of  the  prosecutrix  on  account  of  her  youth 
becomes  immaterial  in  this  case,  but  it  is  said 
In  the  case  of  Pet^Ie  v.  WItmot,  supra,  the 
fact  of  "complaint  of  injury  on  the  part  of 
one  under  the  age  of  legal  consent  would  In 
most  cases  be  competent,  and  this  court  has 
in  this  respect  made  no  distinction  between 
cases  where  there  was  actual  resistance  and 
those  where  resistance  and  nooconsent  were 
cocclualveiy  Inferred  by  the  law."  We  fall  to 
find  In  the  testimony  i^ven  by  Dillon  any  such 
recitation  of  forbidden  details  as  would  make 
It  appear  that  the  admission  of  that  testi- 
mony constituted  prejudl<^al  error.  The  court 
cantloued  the  wttnesa  that  he  could  onlj 


what  the  "complaint"  was,  and  not  the  de> 
tall  of  it,  and  the  witness  replied  that  she 
came  to  his  office  in  the  middle  of  September 
crying,  and  said,  "I  don't  want  to  live  with 
I  my  father."  The  court  then  struck  out  thla 
I  statement,  and  Instructed  the  Jury  to  disre- 
gard it,  and  the  witness  was  asked  again  as 
;to  what  complaint  was  made,  and  replied 
"that  she  had  had  sexual  Intercourse  with 
.  her  ftther."  Undoubtedly  it  was  competent 
,  for  the  witness  to  tell  what  complainant  com- 
plained about— -that  is.  what  the  subject  of 
her  complaint  was — and  whether  he  tihrased 
it  as  that  she  complained  of  a  rape,  or  that 
she  said,  as  he  stated,  that  she  had  had  sexu- 
al intercourse  with  the  defendant.  Is  not  ma* 
teriaL  The  one  would  mean  no  more  thaa 
the  other.  The  defendant  on  cross-examina- 
tion was  not  content  with  the  statement  of 
the  complainant  of  the  fact  of  the  complaint 
made  to  Dillon,  but  asked  her  directly,  aa 
we  have  before  mentioned,  as  to  other  per- 
sons she  had  complained  to.  It  was  pn^r 
for  the  district  attorney  to  tcilovr  tills  exam- 
ination and  bring  ont  more  fully  the  matter 
of  other  complaints,  If  any  were  Indicated  to 
hare  been  made.  No  prejudicial  mlscoodoct 
can  be  chained  to  the  promcntlng  officer. 

[4]  Complaint  Is  made  because  the  court 
refused  to  give  certain  instractlmu  offered  by 
the  defendant  Instructloii  No.  9  was  to  ad- 
vise the  JuT7  that: 

If  "the  defendant  [prosecutrix  is  evidently  in- 
lendedj  made  no  outcry  at  the  time  of  the  alleged 
offf^se  and  did  not  immediately  complain  to 
others  and  that  when  she  did  complain  she  had 
some  motive  other  than  the  prosecution  of  the 
defendant  for  the  alleged  oiFeuBe,  it  is  your  duty 
to  take  all  of  these  things  into  consideratinii  in 
arriving  at  a  verdict,  and  unless  and  in  spite  of 
these  »cts  you  are  convinced  to  a  moral  cer- 
tainty and  beyond  a  reasonable  donbt  that  the 
defeiidnnt  did  commit  the  allexe'l  ottpioae,  you 
should  return  a  verdict  of  not  guilty." 

This  Instruction  cannot  be  said  to  be  clear- 
ly phrased,  and  there  was  no  error  in  refus- 
ing It.  The  prosecuting  witness  was  under 
age,  and  the  matter  of  her  consent  or  noncon- 
sent  was  not  material,  and  the  defendant 
might  well  have  been  convicted  without  any 
evidence  at  all  being  offered  as  to  any  com- 
plaint or  outcry  being  made  by  her.  ' 

[fi]  Instruction  Xo.  11  offered  and  refused 
was  merely  argumentative,  and  the  defend- 
ant as  a  matter  of  right  was  not  entitled  to 
hove  It  read  to  the  Jury.  As  to  Instruction 
No.  12,  the  same  observatloD  may  be  made; 
and  the  same  may  be  said  of  instmctloa 
No.  15. 

16]  Instruction  No.  17  which  was  to  advise 
the  Jury  that,  If  they  believed  the  testimony 
of  the  prosecuting  witness  was  inherently 
Improbable  or  "possibly  untrue,"  It  was  their 
duty  to  find  a  verdict  of  not  guilty.  In  so  far 
as  it  contained  suggestion  of  pertinent  In* 
struction,  was  completely  covered  In  the  In- 
struction on  reasonable  doubt  and  other  in- 
structions given  by  the  court. 

[7]  Instruction  No.  18,  offered  and  refused, 
was  an  InatracUcm  warning  the  Juqr  aa  to  the 
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daoger  of  prosecDtlcMis  for  rape  being  uaed  to 
Mtlsfr  malice  or  private  Tengeance,  and  pro- 
ceeded to  declare  that  In  sach  case  "tbe  ac- 
cused is  almost  defenseless,  in  view  of  tlie 
fadllty  with  which  charges  of  this  character 
may  be  invented  and  matntalDed."  We  do 
not  consider  that  the  refusal  to  give  this  In- 
Btroctlon  amounted  to  prejudicial  error.  It 
may  be  observed  that  the  court  very  fally 
and  carefully  Instructed  the  Jury  as  to  the 
necessity  that  It  should  find  in  fact  the  truth 
of  the  charge  to  be  beyond  a  reasonable 
doubt,  and  that  the  testimony  of  the  prose- 
cutrix should  be  carefully  scanned,  that  nei- 
ther the  gravity  of  the  charge  nor  the  fact 
that  the  defendant  was  the  father  of  the 
prosecuting  witness  was  to  bias  the  judgment 
of  the  jurors  in  any  manner,  and  that  he  was 
presumed  to  be  Innocent  until  his  guilt  had 
been  established  beyond  a  reasonable  doubt 
The  defendant  was  allowed  to  show  very  ful- 
ly the  alleged  conduct  of  the  prosecutrix 
with  the  young  man  Clpneros,  In  the  further- 
ance of  his  contention  that  the  prosecution 
arose  through  the  111  will  of  the  complainant 
because  of  his  interference  with  and  objec- 
tions to  the  visits  of  CIsneros.  As  we  have 
before  stated  by  way  of  preface  to  this  opin- 
ion, to  oar  minds  the  corroborating  evidence 
did  not  make  out,  as  the  record  shows  It,  a 
strong  case.  There  was  no  testimony  by 
physlcinns  or  other  competent  persons  show- 
ing that  as  n  result  of  any  phy^cal  examina- 
tion It  had  been  ascertained  that  the  yonns 
girl  had  been  tampered  with.  It  is  tme  Uiat 
by  way  of  rebuttal  the  district  attorney  did 
offer  as  a  witness  a  physician  and  started  to 
examine  him  as  to  some  examination  made  of 
the  young  girl,  when  he  was  stopped  by  an 
objection  tiiat  the  testimony  wfts  not  rebuttal, 
which  objection  was  very  properly  sustain- 
ed by  the  trial  judge.  However,  the  responsi- 
bllUy  rested  with  the  jury  to  determine  the 
truth  of  the  facts  charged.  It  determined 
them  in  favor  of  the  guilt  of  the  defendant, 
and  he  must  endure  ttie  penalty  vlatted  upon 

The  Judgment  Is  affirmed. 

We  concur:  GOMRBT,  P,  J.!  WOBKS, 
Judge  pro  tem. 

<8S  Cal.  App.  «70) 
HAMILTON  T.  MALLARD,  CSty  Assessor, 
et  aL  (Civ.  2323.) 

IDlBtrict  Court  of  Appeal,  Second  District,  Oall- 
^omta.   April  19,  £917.   Rebearing  Denied 
by  Supreme  Gonrt  June  18,  1917.) 

L  MANnAvus  *=>66— Who  BimnsD  to  Rs- 

UEF— TaXFATXR. 
A  city  taxpayer  cannot  maintain  mandamus 
to  have  an  alleged  de  jure  city  assessor  perform 
his  duties,  where  a  de  facto  omcer  Is  performing 
the  duties  oiF  such  office,  since  the  taxpayer's 
rights  are  as  well  protected  by  the  de  facto  as 
by  the  de  jure  officer,  and  the  queBtion  should  be 
directly  litigated  between  the  interested  parties. 

[Ed.  Note.— For  other  casas,  ew  Uandamos, 
0«it.  Dig.  I  131.1 


tFoT  other 


2.  OmoEBS  ^=»41— De  Factto  OniOEn— Grt 

ASSESSOB. 

A  eotuity  assessor,  perfonning  all  duties  of 
the  city  assessor,  claiming  to  do  so  under  color 
of  right  and  with  the  consent  of  the  city  coun- 
cil, and  the  alleged  city  assessor  de  jure,  is  a  de- 
facto  officer. 

[Ed.  Not&— F»  other  cases,  sea  Officers,  Gent 
Dig.  I  68.] 

8.  MANOAltUS  ^»7— NATtTBK  OW  WUT. 

Mandsmus  does  not  issue  as  a  matter  of  abso* 
lute  right. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 

Cent  Dig.  {  6.] 

Petition  for  writ  of  mandate  by  WUllam 
R.  Hamilton  against  Walter  Mallard.  City 
Assessor  of  the  (dty  of  Los  Angela^  aoA  otb- 
era.   Writ  denied. 

J.  R.  Soott  and  James,  Smith  &  MoCarUiy, 
all  of  Los  Angeles,  for  pettUmier.  Albert  Lee 
StepbNia,  City  Atty..  and  C.  B.  Penn,  Deputy 
Cl^  Att7.,  botb  of  Los  Angles,  l!or  respond- 
ents. 

SHAW,  J.  This  la  an  wlglnal  prooeedlnc, 
instituted  petitioner  as  the  owner  of  prop- 
erty In  the  dty  of  Los  Angeles,  for  a  writ  of 
mandate  to  be  directed  to  Walter  Mallard* 
as  dty  assessor  of  the  vitj  ot  Los  Angeles, 
and  to  the  other  respondents,  as  members  of 
the  conndl  of  said  dtj,  lequlring  the  latter 
to  furnish  Mallard,  as  sucb  assessor,  certain 
stationery  and  supplies  mentioned  In  the 
petltltm,  alleged  to  be  necessary  for  bis  use 
in  the  performance  of  Us  duties  as  audi 
assessor,  and  for  whldi  he  bad  made  requlsl- 
Uon,  and  Mnmnandlns  resptmdent  Walter 
Mallard,  as  sudi  assessor,  to  perfmm  the 
duties  of  assessor  of  said  city. 

The  proceeding  grows  out  of  the  fact  that, 
under  and  by  virtue  of  an  amendment  to  the 
charter  of  the  dty  ot  Los  Angeles  purporting 
to  authorize  sudi  action,  the  dty  council 
adopted  an  ordinance  wh«eby  it  was  provid- 
ed that,  beginning  on  the  5th  day  of  Blarch, 
1917,  the  functions  of  the  dt7  of  Los  Angeles 
relating  to  the  assessmoot  of  pr(q>erty  'for 
taxation  should  be  transferred  to,  assumed, 
and  dlsdiarged  by  the  officer  of  Los  Angeles 
county  performing  similar  functions  in  such 
county,  acept  as  therein  provided,  and  that 
the  office  of  dty  assessor  be  vacated  and 
abolished;  the  effect  of  which  was  to  trans- 
fer the  functions  of  dty  assessor  to  the  coun- 
ty assessCH'  of  Los  Angeles  county  for  per- 
formance. Thereafter  the  board  of  super- 
visors ot  Los  Angeles  county  adopted  a  reso- 
lution approving  such  transfer  and  assuming 
for  and  on  behalf  of  said  county  the  dis- 
charge and  performance  of  such  fimctiona  by 
the  pr<H>er  oillcer  of  the  county,  which  officer, 
since  the  omtrary  is  not  made  to  appear,  we 
must  assume,  by  virtue  of  such  transfer  and 
the  assumption  of  audi  duties,  has  entered 
upon,  and  Is  now  ei^Faged  In  the  disdiarge 
thereot 

The  theory  upon  which  petitioner  hoses  his 
dalm  to  the  issuance  of  the  writ  Is  the  In- 
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validity  of  the  proceedings  whereb7  the  func- 
tions of  the  office  of  city  assessor  were  trans- 
ferred  to  the  oounty  assessor  for  'perform- 
ance, and  the  office  abolished.  In  view  of 
our  conclusion  that  upon  the  facts  stated.  In 
the  petlUon,  to  which  a  general  demurrer 
was  interposed,  the  writ  of  mandate  prayed 
for  should  cot  Issue,  It  wlU  be  unnecessary 
to  discusss  the  several  grounds  upon  which 
petitioner's  attack  is  made  upon  the  validity 
of  the  amendment  to  the  charter  pursuant  to 
which  the  proceedings  of  the  council  In  ef- 
fecting the  transfer  were  had  and  taken.  If 
the  office  was  abolished,  then  clearly,  since 
Mallard  could  not  be  the  Incumbent  of  an 
office  that  bad  no  existence,  the  writ  would 
not  He.  On  the  other  hand,  assuming  the 
existence  of  the  office  as  claimed  by  petitlon- 
vr,  and  that  Mallard  la  the  de  Jure  city  asses- 
sor, who,  as  alleged,  refuses  to  perform  the 
functions  of  the  office,  which  are  In  fact  be- 
ing exercised  by  another  under  color  of  right 
»o  to  do,  is  petitioner  entitled  to  the  writ? 
The  answer  to  the  question  depends  upon 
\vhether  such  performance  of  duties  by  the 
county  assessor  constitutes  Mm  the  de  facto 
iaciunbent  of  the  office.  If  such  fact  be  made 
to  ai^ar,  then  petitioner,  since  the  law,  "for 
grave  reasons  of  public  policy,  holds  valid 
the  acts  of  such  an  officer"  (Morton  v.  Brod- 
erlck,  118  Cal.  480,  50  Pac.  d44),  Is  not  con- 
t-erned  with  the  question  as  to  the  right  of 
such  county  assessor  to  assess  dty  property. 
"The  lawful  acts  of  an  officer  de  facto,  so  far 
as  the  rights  of  third  persons  are  concerned, 
are.  If  done  within  the  scope  and  by  the  ap- 
parent authority  of  office,  as  valid  and  bind- 
ing as  if  he  were  the  officer  legally  elected 
and  qualified  for  the  office,  and  In  full  pos- 
session of  It"  Town  of  SusanTille  t.  Long, 
144  Cal.  362,  77  Pac.  987. 

II -S]  While  the  writ  will  issue  to  compel 
the  performance  of  official  duty,  it  cannot, 
where  there  Is  a  valid  performance  of  such 
<)ufy,  be  Invoked  to  determine  the  disputed 
(jucstlon  as  to  which  of  two  persons  is  en- 
titled as  of  right  to  perform  the  duty.  Fow- 
ler V.  Brooks  et  al.,  188  Mass.  64,  74  N.  E. 
291.  8  Ann.  Cas.  173.  That  it  will  lie  In  a 
proper  case  at  the  suit  of  a  taxpayer  to  com- 
pel the  assessor  to  asaess  lands  admits  of  no 
donbt.  People  v.  Shearer,  30  Cal.  645 ;  Hyatt 
V.  Allen,  54  Cal.  353.  But  where,  as  here.  It 
appears  that  the  duty  of  assessing  property 
Is  being  performed  by  one  whose  acts.  If  he 
be  audi  de  facto  officer,  are  of  the  same  va- 
lidity as  thou^  exercised  by  the  assessor  de 
jure,  how  oan  a  taxpayer  be  an  aggrieved 
party,  or  said  to  liaTe  any  beneficial  Interest 
In  the  subject  which  can  be  affected?  The 
sole  inqulxT,  ttien.  is  not  whether  the  pro- 
ceedings wbidi  purpcnt  to  abolish  t3ie  office 
of  dty  aaseasor  and  transfer  Its  functionB  to 


the  county  assessor  are  valid,  but,  conceding 
them  invalid,  are  the  facts  such  as  to  consti- 
tute the  iKrson  filling  the  office  of  county  as- 
sessor the  de  facto  dty  assessor?  That  be  is 
such  de  facto  officer,  we  think,  necessarily 
follows  from  his  possession  of  the  indicia  of 
office  and  the  fact  that  he  la  actually  osgag- 
ed  In  performing  all  the  functions  thereof, 
daimlng  so  to  do  under  color  of  ri^t,  with 
the  acquiescence  of  the  dty  coundl  and  the 
city  assessor  de  jure.  True,  he  does  not  hold 
himself  out  as  being  city  assessor;  but  this, 
to  our  minds,  is  immaterial.  It  is  the  exer- 
cise of  the  functions  of  the  office,  not  of 
right,  but  xmder  claim  and  color  of  right, 
that  gives  the  position  of  the  county  assessor 
ita  de  facto  character,  rather  than  the  name 
by  which  the  office  Is  de^gnated. 

Conceding  petitioner's  right  as  a  taxpayer 
to  have  a  valid  assessmKit  made  of  all  city 
property,  nevertheless,  since  It  appears  such 
valid  assessment  is  being  made,  he  Is  in  no 
position  to  Insist  upon  the  issuance  of  a 
writ  of  mandate  to  determine  the  legality  of 
the  proceedings  under  which  the  county  as- 
sessor is  engaged  In  the  performance  of  the 
functions  of  the  office.  He  is  not  concemed 
with  the  question  of  which  of  two  persons 
purporting  to  act  offidally  performs  an  act 
whidi,  in  either  case,  Is  equally  free  from 
objection.  To  issue  the  writ  under  such  cir- 
cumstances would  be  tantamount  to  permit- 
ting Its  use  for  the  purxK>se  of  determining 
as  beitween  two  adverse  parties,  the  riglii 
and  title  to  the  office,  for  which  ptirpose  an- 
other proceeding  Is  provided  by  statute. 
True,  where  the  party  Is  entitled  to  the  re- 
lief sou^t,  the  writ  will  not  be  withheld  In 
a  proper  case  J)ecause  of  the  fact  that  title 
to  the  office  is  Inddentally  involved.  Morton 
v.  Broderlck,  supra;  McKannay  v.  Horton. 
151  CaL  711,  91  Pac.  598,  13  L..R.  A.  (N.  S.) 
661,  121  Am.  St.  Rep.  146.  No  facts  are  here 
disclosed,  however,  whldi  bring  the  case 
within  the  exoeptI(Hi  to  the  general  role  an- 
nounced In  those  cases.  Moreover,  the  writ 
of  mandate  does  not  Issue  as  a  matter  of 
absolute  right  (People  t.  Lteb,  85  HI.  4»l». 
and  in  ttie  case  at  bar  ccmalderatloa  should 
be  given  to  the  probable  danorallxation  anit 
disaster  In  the  admlnlstraUon  of  the  fiscal 
affairs  of  the  dty  which  mlg^t  follow  the 
granting  of  the  ai^licatlon.  If  the  proceed- 
ings fbr  the  trani^r  at  the  funcUons  cS  the 
office  are,  as  claimed,  InvaUd,  sudi  question 
should  be  litigated  in  a  direct  proceedii«, 
final  as  to  parties  directly  InfcNested,  and 
not  in  a  suit  at  the  instance  of  a  third  party, 
who,  as  it  apiwars  to  us,  baa  no  beneficial 
Interest  In  the  matter. 

The  writ  is  doiled. 

We  concur:  OONBBT,  P.  J.;  JAMBS,  7. 
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(33  Cal.  App.  479) 

OAKEB  r.  OWNERS*  RBALT7  Ca 

(Civ.  2042.) 

(District  Ck>iirt  of  Appeal,  First  IMstrict,  Cal- 
ifornia,  April  20,  1917.) 

1.  GONTSACTS  «=»277(l>-PMrOEMAKCT— Nb- 

CERSiTT  or  Demand. 
Wbem  no  time  is  spedfisd  for  tbe  perform- 
ance of  a  contract  other  than  for  the  payment 
of  money,  a  demand  for  performance  is  neces- 
sary in  order  to  put  the  promisor  in  default 

[Ed.  Note.— For  other  cues,  see  CoDtracts, 
Cent.  Dig.  H  1217-1227.] 

2.  CONTBACTS  «=»336— AcnOIl  TOR  Bkach— 
CoirPLAINT— iSu  mciEN  C  T. 

In  an  action  for  breach  of  contract  to  grade 
streets,  in  which  time  was  of  the  essence,  but 
no  time  for  performance  fixed,  a  complaint  fail- 
ing  to  all^  a  demand  upon  the  defendant  for 
performance  is  fatally  defective, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1677-16S1.1 

3.  Ijuitation  of  Actions  €=>66(6)— Compu- 
tation OF  Pebiod  of  Limitation — Breach 
or  Contract— Demand  fob  Pebfobmance. 

Where  donand  for  performance  was  essen- 
tial to  tbe  creation  of  a  cause  of  action  for 
breach  of  contract,  it  was  necessary  to  toll  the 
statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  359.] 

4.  CONTBACTB  «=9212(2)— iNDEFiniTB  TiME. 

Where,  unda  a  contract,  the  time  wUhin 
which  an  act  is  to  be  performed  is  either  in- 
<1efiDite  or  not  niecified,  It  must  be  performed 
within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Ctmtracts, 
Cent  Dig.  If  947-951.] 

5.  ItmiTATioN  or  Actions  ^»46(8)— Accbcal 
OF  CoNTBACT— Demand  fob  Pebfobmance. 

Where,  in  a  contract,  the  time  within  which 
an  act  is  to  be  performed  is  either  indefinite  or 
not  specified,  the  statute  of  limitations  com- 
mences to  run  against  an  action  for  a  failure 
to  perform  such  an  obligation  at  the  expiration 
of  a  reascmable  time. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
AcUons.  Cent  Dig.  |  242.] 

(J.  LruiTATioN  or  AcxiOHs  ^906(1(9  — De- 
mand roE  ^bfobmano:— TiMi  roB  Hae- 

IHO. 

Wbm  demand  for  pCTformance  of  a  con- 
tract is  essential  to  the  creation  of  a  cause  of 
action,  it  must  be  made  witbln  a  reasonable 
time,  which  is  the  period  of  time  prescribed  by 
the  statute  of  limitations  for  tbe  outlawry  of 
such  action;  so  that,  where  owtracts  for  the 
grading  of  streets  did  not  specify  a  time  for 
performance,  and  no  demand  for  performance 
was  made  within  the  period  of  four  years  pre- 
scribed by  Code  Civ.  Proc.  1  337,  within  which 
an  action  upon  a  contract  in  writing  must  be 
brought  an  action  for  damages  for  breach  of 
such  contracts  was  barred. 

[Ed.  Note.— For  other  case^  see  Umitation  of 
Actions,  Cent  Dig.  »  373,  374.] 

Appeal  from  Superlw  Court,  City  and 
County  of  San  Francisco;  A.  E.  Oraupner, 

Judge. 

Action  by  Petroaella  Caner  against  tbe 
Owners'  Realty  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

J.  A.  Olson,  of  San  Frandaco,  for  appel- 
lant Jordan  &  Brann,  at  San  FraDclsco,  for 
respondent. 


LENNON,  P.  J.  Upon  this  appeal  from  a 
judgment  entered  in  fflvor  of  the  defendant 
following  an  order  of  tbe  trial  court  sustain- 
ing a  demurrer  to  tbe  plaintllTa  first  amend- 
ed complaint,  it  appears  from  said  complaint 
that  the  plaintiff  IndlTldually  and  as  the  as- 
signee of  22  other  persons  sought  in  23 
separately  stated-  causes  of  action  to  recover 
damages  from  the  defendant  for  the  alleged 
breach  of  covenant  of  a  contract  to  grade 
streets  in  a  certain  tract  of  land  In  San 
Mateo  county  known  as  the  "Occar  Shore 
tract,"  in  which  plaintiff  and  her  assignors 
had  purchased  lots.  The  complaint  also 
purported  to  plead  23  causes  of  action  upon 
tbe  same  covenant  for  ^>eclflc  performance. 
To  all  of  these  causes  of  action  the  defendant 
demurred  upon  the  ground  that  none  of  them 
stated  facts  suffidect  to  constitute  a  cause  of 
action,  and  that  each  of  them  was  barred  by 
the  provisions  of  sections  337  and  343  of  the 
Code  of  CItU  Procedure.  Upon  the  oral  argu- 
ment it  was  conceded  by  counsel  for  plaintiff 
that  the  demurrer  was  well  taken  in  so  far  as 
It  was  directed  against  the  several  causes  of 
action  attempted  to  be  pleaded  for  specific 
perfomance. 

The  covenant  of  the  contract  pleaded  and 
relied  upon  to  support  tbe  plaintUTs  claim  ot 
damages  for  its  breach  is  as  follows: 

"Tbe  sellers  [defendant]  guarantee  to  grade 
all  the  streets  in  tbe  Ocean  Shore  tract  at, their 
expense.  Time  is  acknowledged  to  be  of  the  es- 
sence of  this  contract  These  covenants  shall 
be  binding  on  the  parties  to  this  contract,  their 
heirs,  successors,  and  assigns." 

It  affirmatively  appears  upon  the  face  of 
the  complaint  that  the  several  contracts  In 
suit  were  not  made  within  four  years  prior  to 
the  institution  of  the  action;  it  is  alleged 
that  each  and  all  of  them  were  made  at  dif- 
ferent times,  varying  from  five  to  seven 
years,  before  the  complaint  was  filed.  It 
will  be  noted  that  the  covenant  in  question 
does  not  specify,  and  the  plaintiff's  complaint 
does  not  allege,  nor  attempt  to  allege,  the 
time  within  which  the  defendant  was  to 
grade  the  streets  In  the  tract  wherein  plain- 
tiff and  her  assignors  had  purchased  lots. 
Furthermore,  the  c<Hnplalnt  is  devoid  of  an 
allegation  that  the  plaintiff  or  her  assignors 
ever  demanded  that  the  defendant  perform 
the  said  covenant 

[1-3]  Where  no  time  la  specified  for  the  do- 
ing of  an  act,  other  than  the  payment  of 
money,  it  is  the  rule  of  law  that  a  demand 
for  performance  is  necessary  in  order  to  pat 
tbe  promisor  in  default.  9  Am.  &  Eing.  Ency. 
of  Ijiw,  200,  201.  The  reason  for  tbe  rule  In 
this  behalf  is  to  give  the  promisor  an  op- 
portunity to  perform  before  being  subjected 
to  the  inconvenience  ahd  expense  of  litiga- 
tion. 1  Corp.  Jur.  979.  No  time  having  been 
fixed  by  the  covenant  under  consideration 
for  the  performance  of  the  obligation  thereof, 
and  the  complaint  failing  to  allege  a  demand 
ui)ou  the  defendant  for  performance,  it  Is 
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dear  tbat  the  complaint,  In  so  far  as  the 
several  causes  of  action  for  damages  are  con- 
cerned, Is  fatally  defective — when  measured 
by  the  foregoing  rule.  Moreover,  such  a  de- 
mand, in  addition  to  being  essential  to  the 
creation  of  a  cause  of  action,  was  necessary 
to  toll  the  statute  of  limitations. 

[4-1]  In  this  behalf  It  Is  the  rule,  well 
settled  we  think,  that  where  In  a  contract 
the  time  within  which  an  act  Is  to  be  per- 
formed Is  either  Indefinite  or  not  specified, 
It  may  and  must  be  performed  within  a  rea- 
sonable time;  and  ordinarily  the  statute  of 
limitations  commences  to  run  against  an  ac- 
tion for  a  failure  to  perform  such  an  obliga- 
tion at  the  expiration  of  a  reasonable  time. 
Williams  V.  Bergln,  116  Cal.  B6,  47  Pac.  877. 
And  again,  where,  as  In  the  present  case,  a 
demand  fbr  jterformance  Is  essential  to  the 
creation  of  a  cause  of  action  it  must  be  made 
within  a  reasonable  time,  which,  it  has  been 
held,  Is  the  period  of  time  prescribed  by  the 
stiitute  of  limitations  for  the  outlawry  of  the 
action.  Meherin  v.  8an  FrandBco  Produce 
Exchange,  117  CaL  21S.  48  Pac.  1074. 

An  action  upon  any  written  contract  found- 
ed upon  an  Instrument  In  wrltli^  executed 
within  the  state  Is  barred  within  four  years 
(Code  Civ.  Proc.  |  337) ;  and,  as  no  demand 
was  made  within  four  years  after  the  con- 
tracts In  suit  were  executed,  all  of  the  causes 
of  action  arising  therefrom  and  pleaded  In 
the  plalntlfTs  complaint  were  under  the  rule 
last  above  stated  haired  by  the  statute  of 
limitations. 

It  follows,  firom  what  we  hare  said,  that 
the  demurrer  to  the  plalntUTs  complaint  was 
well  talcen  and  rightly  sustained.  The  judg- 
ment Is  affirmed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 

(33  Cal.  App.  47«) 

DOOUTTLB  V.  SAVAGE  TIRE  CO. 
(Civ.  1809.) 
(District  Court  of  Appeal,  Second  District, 
Catifonila.    April  19,  1917.) 

1.  C01*TBACTS  9=9247— TBRUIITATlON—SUFn- 
CnilCT  OF  EVIDKNCB. 

in  acticMi  Bgalnst  an  employer  to  recover  for 
use  of  an  automobile  plaintiff  employe's  testi- 
mony that  a  new  amtngemeut  was  made  con- 
cerning tlie  machine's  use  on  a  certain  date  does 
not  e^bliab  that  the  previously  existing  agree- 
ment regarding  compensation  was  thereby  ter- 
minated. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1139,  1787.] 

2.  COBPORATIONB  ^»432(9)— EVIDKKCI  OF  AU- 

TBOBin— By- La  w8. 
In  employe's  action  against  bis  employer  for 
use  of  an  automobile  defendant's  by-law  requir- 
ing compensation  of  its  employes  to  be  fixed  by 
its  directors  or  executive  committee  is  inadmis- 
Btble,  at  least  where  the  t>lsintiff  was  not  a 
Btodibolder  when  be  made  his  extract  with  de- 
fendant's general  manager  and  had  no  notice  of 
auch  bjr-law. 

[Ed.  Note.— For  other  cases,  see  Ccnporatitais, 
Cent.  Dig.  H  1734.  1748.  1762.1 


AiHieal  from  Superior  Court,  Los  Angeles 
Connty;  J.  W.  Cnrtls,  Judge. 

Action  by  M.  G.  Doolittle  against  the  Sav- 
age Tire  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Gibson.  Dunn  ft  Crutcber,  of  Los  Angeles, 
and  Titus  A  Davln,  of  San  Diego  (Jas.  A. 
Gibson,  Jr.,  of  Los  Angeles,  of  counsel),  for 
appellant.  Earl  Curtis  Peck,  of  Los  Angeles, 
for  respondent. 

OONRET,  P.  J.  The  judgment  awarded  to 
the  plaintiff  the  snm  of  $1,000  as  compensa- 
tion for  the  use  of  an  automobile  pursuant 
to  an  all^^  agreement  between  plaintiff  and 
defendant.  1^  defendant  appeals  from  tbe 
Judgment 

The  principal  grounds  upon  which  appel- 
lant claims  a  reversal  are  tbat  the  evidence 
is  insufficient  to  sustain  the  following  find- 
ings: (1)  Tbat  the  plaintiff  used  bis  automo- 
bile In  tbe  business  of  the  defendant  pur- 
suant to  the  agreement  sued  on,  from  on  or 
about  the  1st  day  of  July.  1913,  to  and  In- 
cluding the  31st  day  of  August,  1914;  (2) 
tliat  the  reasonable  value  of  the  use  of  tbe 
automobile  was  the  snm  of  $1,000. 

The  plaintiff  was  a  salesman  employed  in 
selling  tires  for  tbe  defendant,  and  waa 
the  owner  of  an  automoUle.  At  a  date  not 
exactly  established,  but  which  was  between, 
the  1st  and  middle  of  August,  1913,  the  sales 
manager  of  the  defendant  made  an  oral 
agreement  In  Its  behalf  with  the  plalntlfT 
which  In  substance  was  that  the  plaintiff 
should  use  his  automobile  In  connection  wltb. 
his  work  as  a  salesman,  and  that  the  defend- 
ant would  pay  the  reasonable  value  of  such 
use.  Hie  plolntlff  did  use  his  automobile 
exclusively  in  the  business  of  the  defendant 
from  tbat  time  until  about  the  end  of  August, 
1914.  There  Is  evidence  tending  to  establish 
the  fact  that  this  arrangement  between  the 
sales  manager  and  the  plaintiff  was  made 
known  to  and  was  approved  by  the  president 
and  general  manager  of  the  defendant  The 
evidence  further  shows  that  the  reasonable 
value  of  the  use  of  tbe  automobile.  If  plaintlir 
paid  for  the  gasoline  used  by  him,  was  $10O 
per  month;  tf  the  defendant  paid  for  the 
gasoline,  it  was  at  least  $75  per  month.  The 
plaintiff  did  pay  for  his  own  gasoline  until 
March  1,  1914.  Thereafter  the  gasoline  ex- 
pense was  paid  by  the  defendant. 

Fairly  construed,  the  brief  for  appellant 
concedes  that  the  plaintiff  is  entitled  to  com- 
pensation under  the  contract  sued  on  for 
the  time  from  the  middle  of  August,  1913, 
until  March  1,  1914.  This  would  JUstl^  the 
Judgment  at  least  to  the  extent  of  $650.  Ap- 
pellant contends,  however,  that  the  contract 
was  terminated  on  Blarch  1,  1914.  and  there- 
fore that  the  recovery  cannot  Include  com- 
pensation for  the  use  of  the  automobile  after 
tbat  date. 

[1]  Evidence  was  rec^ved  craconlnc  an 
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agreem^t  said  to  bav«  been  made  about 
March  1,  1914,  between  plaintiff  and  defend- 
ant wbereby  the  defendant  purchased  the 
plaintiff's  automobile,  and  that  thereafter 
It  was  Qsed  as  the  defendant's  machine.  But 
all  of  this  evidence  was  afterwards  stricken 
from  the  record  by  consent  of  the  parties. 
Notwithstanding  snch  stfpulatlon,  appellant 
relies  upon  a  general  statement  made  by  the 
plaintiff  in  his  testimony  that  on  March  1st 
a  new  arrangement  was  made  concerning 
the  use  of  tbls  automobile,  and  argnes  there- 
from that  the  contract  made  In  August  was 
thereby  terminated.  In  our  opinion,  socb 
conclusion  does  not  follow.  As  the  record 
stands,  we  do  not  know  what  were  the  terms 
of  the  supposed  new  arrangement,  and  we 
cannot  say  that  they  were  sufficient  to  put 
an  end  to  the  existing  contract.  The  tact 
that  the  plaintiff  continued  In  the  employ 
of  the  defendant  as  salesman  and  continued 
to  use  his  automobile  in  that  business  as  he 
bad  used  It  before,  with  the  single  exception 
tbat  from  that  time  the  defendant  paid 
for  the  gasoline  used,  tends  to  support  plain- 
tUrs  claim  that  he  was  continuing  to  use 
the  automobile  in  that  business  under  the 
agreement  that  be  should  be  paid  the  reason- 
able value  of  such  use.  At  the  rate  of  $70 
per  month  this  would  have  amounted  to  fiGO. 
It  follows  that  the  evidence  Is  sufBcient  to 
support  the  conrt's  finding  that  the  reason- 
able value  of  the  nae  of  the  machine  for 
tbe  entire  period  Indndcd  In  the  findings 
amounted  to  $1,000. 

[21  Appellant  furtiier  complains  tbat  the 
court  erred  in  exclndlng  from  the  evidence 
a  by-law  of  the  defendant  which  limited  the 
manner  In  which  tbe  comprasation  of  em- 
ployes sbould  be  fixed.  This  by-law  stated 
tbat: 

"The  compensation  for  all  employes  may  be 
fixed  by  the  executive  committee  or  by  the  gen- 
eral manager,  but  no  employment  for  a  longer 
period  than  one  month  shall  be  valid  unless 
agreed  apon  in  writing  and  approved  by  tbe  di- 
tectors  or  tbe  executive  committee.** 

We  think  that  tbe  by-law  was  pn^perly  ex- 
duded.  The  compensation  of  tlw  plaintiff 
as  an  employtf  was  bis  salazir.  about  which 
there  a.ppea.n  to  have  been  no  dispute.  At 
least  It  la  not  involved  In  this  case.  The 
contract  far  the  use  of  plaintUTs  automobile 
stands  oa  the  same  foundation  as  If  It  bad 
been  made  wltb  any  automobile  owner  to 
obtain  tbe  use  of  such  machine  In  the  com- 
pany's businesa.  Appellant  claims  tliat  the 
by-law-  was  admissible  for  tbe  additional 
reason  tliat  the  plaintiff  was  a  Stockholder 
of  the  defendant  corporation,  and  tberefbre 
twund  to  take  notice  of  Its  by-laws.  In  fact, 
the  evidence  shows  that  the  plaintlfC  was  a 
stockholder  of  the  defendant  corporation  at 
ttie  time  when  tbls  action  waa  tried  in  the 
mperior  oourt,  but  not  that  be  was  such 
stodtholder  when  the  contract  was  made. 
Since  the  contract  related  to  a  matter  con- 


nected with  the  ordlnaiT  course  of  business 
of  tbe  corporation  and  was  made  by  or  with 
the  consent  of  the  general  manager,  and 
the  corporation  received  the  l>eneflt  of  tbe 
CMitract  thus  made,  it  sliould  not  be  permit- 
ted to  take  advantage  of  a  limitation  (if  such 
there  was)  of  tbe  general  manager's  author^ 
ity,  without  evidence  tlutt  the  p^«1pt<ff  knew 
or  had  notice  thereof. 
The  Judgment  is  affirmed. 

We  concur:  JAMES.  J.;  SHAW,  J. 


(OS  C»l.  App.  6U) 
PEOPLE  V.  WILBUB,    (Cr.  885.) 

(District  Court  of  Appeal,  l%ird  District, 
Oftlifomla.   April  24,  19X7.) 

1.  CsiMMAL  Law  ^906— Monojf  in  Akbksi 
— Natobb. 

A  motion  in  arrest  oi  judgment  dialleons 
the  sufficiency  of  the  indictment  or  informaUni 
to  state  a  public  offense  and  is  nether  more  nor 
less  than  a  demurrer. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2423-2488.] 

2.  Banks  and  BANRino  «a>21-~lNn>BiCAnoir 
— StrmcnRCT— Gheokinq  Aoaiust  Insur- 
nciBNT  Fdrds. 

Under  Pen.  Code,  f  476a,  as  to  cbocking 
against  insuffident  funds,  where  defendant  wrote 
a  check  payable  to  lilmseif  and  gave  it  to  a  tliird 
party  without  indordng  It.  the  offtaise  WM  com- 
plete ;  the  gilt  thereof  being  the  intent  to  de- 
fraud. 

[Ed.  Note.— For  other  cases,  aea  Banks  and 
Banking,  Cent  Dig.  i  25.] 

3.  Banks  and  Banking  «k»21— "Cbsokino 

AOAINST  iNSUniOXBHT  FUHDS^'— ELBHENTS 
or  OVTBNSB. 

To  establish  the  offense  under  Pen.  Code,  I 
476a,  of  "checking  against  insufficient  fnnds," 
it  is  necessory  that,  with  intent  to  defraud,  a 
party  has  mode  and  drawn  a  elieck  or  draft 
upon  sMne  bank  for  the  payment  of  money  and 
delivered  tbe  same  to  another  knowing  at  the 
time  that  be  bos  not  at  the  time  sufficient  funds 
or  credit  with  the  bank  to  meet  the  check  in 
full. 

[Ed.  Note;— For  other  cases;  see  Banks  and 

Banking,  Cent  IHg.  {  26.] 

Appeal  from  Superior  Court,  Humboldt 
County ;  George  D.  Murray,  Judge. 

A.  H.  Wilbur  was  convicted  of  an  offense, 
and  he  appeals.  Affirmed. 

Henry  U  Ford,  of  Eureka,  for  appellant 
U.  S.  Webb.  Atty.  Gen.,  and  J.  Charles  Jones. 
Deputy  Atty.  Gen.,  for  tbe  People. 

HART,  J.  By  an  Information  duly  filed, 
tbe  district  attorney  of  Humboldt  county 
charged  tbe  defendant  with  the  crime  of 
drawing  a  banlc  check  without  fnnds  in  bank, 
as  follows: 

That  the  said  defendant  did,  on  the  31st  day 
of  October,  1916,  at  and  in  the  county  of  Hum- 
boldt "willfully,  unlawfully,  fdoniously,  fraud- 
ulently, knowingly  and  with  intent  to  defraud 
H.  A.  King,  make,  draw,  utter  and  deliver  to 
H.  A.  King  a  certain  chet^  and  draft  upon  a 
certain  bank,  banker  and  draoutary,  to  wit. 
The  First  National  Bank  of  Eureka,  a  lianUng 
corporation  duly  organised  for  the  purpose  ol 
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ttoing  a  banking  buriness  nnder  and  by  virtue 
of  the  laws  of  the  United  States  of  America  and 
doing  business  in  the  said  (xmnty  of  Humboldt. 
That  said  check  and  draft  was  then  and  there 
for  the  payment  of  money  and  was  then  and 
there  in  the  wonla  and  figures  following,  to  wit: 
'Eureka,  Cal.,  October  31.  1916.  The  First 
National  Bank  of  Eureka  (90-147).  Pay  to  A. 
H.  Wilbur,  or  order  thirty-five  doUars  ($35.00). 
rSigned]  A  H.  Wilbur.'  That  he  the  said  de- 
lendaat  had  not  then  and  there  sufficient  funds  in 
or  credit  with  the  said  The  First  National  Bank 
of  Eureka,  a  banking  corporation  as  afcH-esaia, 
to  meet  said  check  and  draft  in  full  upon  its 
presentation,  os  he  the  said  defendant  then  and 
there  well  knew,  contrary  to  the  form,  force 
and  effect  of  the  statute,  etc. 

The  defendant,  upon  his  arraignment  upon 
satd  Information  on  the  10th  day  of  Novem- 
ber, 1916,  entered  a  plea  of  guilty  thereto,  and 
"waived  the  statutory  time  for  the  pronounc- 
ing of  judgment  herein,"  whereupon  the  court 
postponed  the  prononndng  of  judgment  to  the 
following  day,  November  11.  1916,  at  9:30  a. 
m.  On  the  last-named  date,  the  cause  having 
been  called  for  the  pronouncing  of  judgment, 
the  attorney  for  the  accused  filed  and  pressed 
a  motion  In  arrest  of  Judgment  The  motion 
.was  based  upon  a  number  of  grounds,  among 
which  were  the  following:  (1)  That  the 
facts  stated  do  not  constitute  a  public  of- 
fense ;  (2)  that  the  Information  does  not  sub- 
stantially conform  to  the  requirements  of 
sections  950,  951,  and  K>2  of  the  Penal  Code ; 
(3)  that  the  said  Information  contains  matters 
which.  If  true,  would  con.stItute  a  legal  Justi- 
fication or  excuse  of  the  offense  charged. 
Pen.  Code,  U  1004,  11S5.  The  motion  was 
disallowed  and  Judgment  of  ImprlsonmeDt 
thereupon  pronounced.  This  appeal  ia  by  the 
defendant  from  said  Judgineut. 

The  point  upon  which  the  defendant  relies 
for  a  reversal  of  the  Judgment  is  that  the 
dieck,  as  delivered  to  King,  having  been 
drawn  by  the  defendant  and  made  payable 
to  himself  or  order,  and  not  having  been  in- 
dorsed on  the  bat^  thereof  by  the  latter,  was 
worthless  In  the  hands  of  King;  that  is  to 
say,  since  the  check,  as  drawn,  did  not  bear 
upon  Its  back  the  Indorsement  of  the  defend- 
ant, King  could  not  have  succeeded  in  passing 
or  cashing  the  check  or  securing  payment 
thereof.  It  Is  argued  that  the  check,  never 
having  been  legally  transferred  to  King, 
amounted  to  nothing  more  than  a  piece  of 
waste  paper,  that  It  was  .worthless  for  any 
purpose,  and  of  the  mere  act  of  delivering  tbe 
paper  to  King  no  charge  of  crime  could  be 
predicated  and  sustained. 

[1]  We  cannot  agree  to  that  contention.  A 
motion  In  arrest  of  Judgment  cballeugea  tbe 
sufficiency  of  the  Indictment  or  Information 
to  state  a  public  offense.  The  office  of  such 
a  motion  is  neither  more  nor  less  than  that  of 
a  demurrer.  It  is  practically  a  demurrer  In- 
terpoaed  to  an  accusatory  pleading  after  con- 
viction. Necessarily,  then,  the  question  tbe 
solution  of  which  is  here  submitted  to  us  Is 
whether  the  facts  stated  in  the  information 
constitute  a  public  offense. 

^2]  The  diarge  laid  In  the  iuformatlon  la 


founded  on  section  47Qa  d  the  Penal  Code, 

which  provides: 

"Every  person  who,  willfully,  with  intent  to 
defraud,  makes  or  draws,  or  utters,  or  ddivers 
to  another  person,  any  check  or  draft  on  a  bank, 
banker  or  depositary  for  the  payment  of  money, 
knowing  at  the  time  of  such  making,  drawins, 
uttering  or  delivery,  that  he  has  not  sufficient 
funds  in,  or  credit  with,  such  bank,  banker  or 
depositary,  to  meet  such  check  or  draft  in  full 
upon  its  presentation,  is  puDishahle  by  imprison- 
ment  in  the  county  jail  for  not  more  than  one 
year  or  in  tbe  state  prison  for  not  more  tbaji 
fourteen  jeara  Tlie  word  'credit'  as  used  hero- 
in shall  be  construeil  to  be  an  arrangement  or 
understanding  with  the  bank  or  depositary  for 
the  payment  of  such  check  or  draft.' 

The  elaborate  discussion  In  the  briefs,  pro 
and  con,  upon  the  question  whether  there 
may  be  a  legal  transfer  of  a  check  by  deliv- 
ery under  a  parol  or  verbal  agreement,  or,  la 
other  words,  without  a  written  agreement  or 
Indorsement,  Is  of  no  consequence  in  tbe  de- 
cision of  the  point  made  by  the  defendant. 
Tbe  element  of  intent  which  enters  Into  tbe 
commission  of  tbe  acts  constituting,  with 
such  intent,  the  crime  charged — that  is,  tbe 
expression,  "intent  to  defraud" — can  hardly 
be  said  to  mean  an  Intent  to  defraud  the 
bank,  but  refers  (as  the  Information  here  al- 
leges) to  an  intent  to  defraud  the  person  co 
whom  the  check  Is  delivered,  for,  quite  obvi- 
ously, there  could  be  but  little.  If  any,  {^ance 
or  (^portunity  for  defraudlo|;  the  bank  in 
such  case,  since,  if  the  drawer  had  no  assets 
therein  or  credit  therewith  sufUdent  to  sat- 
isfy the  draft,  the  bank  could  and  .would 
promptly  repudiate  and  dishonor  the  check. 
And  the  tact  that  the  check  may  be  "a  worth- 
less piece  of  paper"  In  the  hands  of  the  per- 
son to  whom  It  was  delivered,  because  It  hos 
not  been  properly  Indorsed,  does  not  enter  as 
an  element  into  the  crime  defined  by  the  sec- 
tion upon  which  the  Information  Is  based. 
The  check  m  this  case,  even  if  indorsed  by  tbe 
defendant,  could  be  no  less  a  "worthless  piece 
of  paper,"  If,  at  tbe  time  of  Its  presentation 
for  payment,  the  drawer  had  no  money  in  or 
credit  with  the  bank  sufficient  to  satisfy  It. 
We  can  therefore  conceive  of  no  reason  for 
saying  that  It  is  material  or  necessary  to  tbe 
statement  or  consummation  of  the  offense  to 
show  or  prove  that  tbe  check  of  draft  so 
drawn  and  delivered  is  in  such  form  as  would 
make  it  legally  binding  upon  the  bank  to  pay 
it  upon  presentation,  if  the  drawer  then  had 
adequate  funds  in,  or  credit  with,  the  bank  to 
satisfy  It. 

[3]  To  ascertain  what  are  tbe  essentials  or 
elements  constituting  a  crime,  we  must  look 
to  the  statute  Itself  defining  the  crime,  and, 
thus  guided  In  this  case,  .we  find  that  the  gist 
of  the  offense  charged  in  the  information  is 
in  the  fraudulent  Intent  with  which  the 
check  or  draft  Is  drawn  and  delivered  and 
kiwwledge  by  the  drawer  and  deliverer,  at 
the  time  of  such  drawing  and  delivery,  that 
he  was  then  without  assets  of  any  kind  or 
character  In  the  bank  upon  whlA  it  was 
drawn  to  satisfy  or  meet  it  Hence,  all  that 
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wed  be  pleaded  or  proved  to  show  or  estab- 
lish the  fact  of  the  comTnlsslon  of  the  offense 
denonnced  In  Bald  section  is  that,  with  Intent 
to  defraud,  a  party  has  made  and  drawn  a 
rfieck  or  draft  apon  some  bank  for  tbe  pay- 
ment of  money  and  delivered  the  same  to 
another,  kno.wtng  at  the  time  such  check  was 
made,  drawn  and  delivered  that  he  has  not 
sufficient  funds  In.  or  credit  with  such  bank 
to  meet  sa<A  dieck  or  draft  in  full  upon  Its 
presentation. 

Ttie  Information  In  this  case,  as  will  be  ob- 
served from  an  examination  of  it.  follows, 
substantially,  the  language  of  tbe  section 
mider  which  It  was  drawn,  and,  among  other 
things,  directly  charges  that  the  defendant 
delivered  tbe  check  to  one  H.  A.  King  with 
intent  to  defraad  him.  Thus  tbe  offense  de- 
fined by  said  section  is  clearly  and  concisely 
stated,  and  this  is  all  that  Is  required  to  ren- 
der tbe  Information  Impregnable  against  suc- 
cessfnl  attack,  tn  whatever  form  the  attack 
may  or  might  be  made,  upon  the  gronnd  that 
it  does  not  state  a  public  offense.  And,  we 
may  add,  the  Information  Is  equally  nnobjec- 
ti<Huible  as  against  any  other  ground  of  de- 
murrer or  of  a  motion  In  arrest  of  judgment 

The  Judgmmt  is  affirmed. 

We  concur:  CSHIPMAN,  P.  J.;  BUB* 
NETT,  J. 

03  Cal.  App.  484) 

BROOKE  V.  QUIGLEY.   (Civ.  1635.) 
(District  Ckiurt  of  Appeal,  Tbiid  District,  Cali- 
fornia. April  21.  1917.) 

1.  PkIKCIFAX  and  AOEIfT  <S=:>4S— DUT1I8  OP 
AOENT. 

Tbe  coDstant  and  Qodivided  fidelity  of  the 
agent  to  tbe  interest  of  the  princip^  is  de- 
manded. 

113d.  Note.— For  otbcr  cases,  see  Principal  and 
Agent,  CenL  Dig.  |  78.] 

2l  Appeal  ano  Ebrob  ^=9l039(2>— Habmlkss 
Ebrob— Pleadings— In  CON  siSTENCT. 
Complaint  sbowing  ngreemeot  for  agent's 
commission  and  performaoce  of  tbe  agent's  con- 
tract and  allpging  that  "tbereafter,  in  accord- 
ance with  said  negotiations  carried  on  on  the 
part  of  plaintiff  in  accordance  with  said  agree- 
ment, a  deed  of  grant  was  executed"  not  in  tbe 
terms  agreed  upon,  was  not  prejudicially  in- 
crasistent  owing  to  the  presence  of  tbe  words 
"in  accordance  with  said  agreement." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4075.] 

3.  Specific  PEBPOUCAirQE  <8»114(2)  — •  Right 
TO  Ueuedt. 

In  an  agent's  action  attempting  to  establish 
a  trust  and  seeking  to  have  an  interest  in  him- 
self declared  in  the  property  involved  in  tbe 
trade,  though  tbe  complaint  contained  no  allega- 
tioo  that  tbe  consideration  was  equitable  and 
adequate,  where  such  issue  was  tendered  by  the 
answer,  and  was  tound  in  plaintiff's  favor,  it 
was  immaterial  whether  tbe  action  be  rwarded 
as  one  for  spedfie  performance  or  to  enforce  a 
trust 

[Ed.  Note^Fov  other  cases,  see  Specific  Per- 
Ccrmancc,  Cent.  Dig.  SS  357-361.] 

4.  SPEcino  PEaroBUANCE  «=>126(1>— Decbee. 

'When  an  agent  consummated  a  trade  under 
an  agreement  that  be  should  have  a  one-sixth 


Interest  is  tbe  tract  conveyed,  be  was  not  en- 
titled to  a  decree  in  his  suit  For  spe<dGc  perform- 
ance or  to  bave  a  trust  declaim  for  the  whole 
interest  in  tbe  one-sixth  of  the  land  or  any  por- 
tion thereof,  but  could  <nily  bave  decreed  for  a 
one-sixtb  undivided  interest  of  tbe  whole. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {{  55,  401-^05.] 

5.  Principal  and  Agent  <s=378(1)— Intebest 

OP— E  VI  den  OK— SUFFI C  lENCT. 

Evidence  held  to  require  an  accounting  be- 
tween an  axent  and  bia  principal  arising  out  of 
a  real  estate  trade  wherein  tbe  agent  was  to 
receive  an  undivided  one-sixth  Interest  in  the 
land  involved. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  |S  16^165,  17a] 

Appeal  from  Superior  Court,  Sutter  Coun- 
ty; K.  S.  Mahon.  Judge. 

Action  by  Morris  Brooke  against  T.  L. 
Quigley.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Butler  &  Swlsler,  of  Sacramento,  and  M. 
E.  Sanborn,  of  Tuba  City,  tor  appellant  W. 
H.  Carlln.  of  Marysvllle,  tor  respondent 

BURNETT,  J.  The  suit  was  for  the  re- 
covery of  a  certain  interest  in  real  property 
which  was  alleged  to  be  held  In  trust  by  the 
defendant  for  tbe  plaintiff.  Tbe  cause  ot  ac- 
tion Is  based  upon  a  contract  between  tbe  par- 
ties whereby  respondent  acted  as  the  agent 
for  appellant  in  the  purdiase  of  a  tract  ot 
land  tnm  one  Edward  A.  Noyes  under  an 
agreement  that  he  should  receive  as  his  com- 
mlsslmi  a  one-sixth  interest  in  said  teal 
property.  The  contract  is  set  out  in  the  cmn- 
plaint,  and  it  is  further  alleged  that  In  ac- 
cordance therewith  respondent  secured  tbe 
sale,  and  tbe  deed  wns  made  to  ain>ellant  as 
the  sole  grantee,  that  subsequmtly  appellant 
sold  a  portion  of  said  real  estate,  and  that 
said  portion  was  of  tbe  value  of  one-half  of 
the  whfde  tract  Tbe  prayer  was  for  Judg- 
ment decreeing  respondent  to  be  tbe  owner 
of  an  undivided  one-third  interest  In  the  part 
remaining  nihold,  and  tlut  an^ellant  held  it 
in  trust  tor  respondoit,  and  that  he  be  re- 
quired to  perform  specifically  lils  contract 
and  execute  a  deed  to  respondent  of  the  one- 
third  Interest  Tbe  answer  set  up  a  failure 
on  plaintiff's  part  to  perform  his  contract, 
concealment  of  knowledge,  and  Information 
from  defendant  by  plaintiff,  and  also  misrep- 
resentations by  tbe  agent  to  tbe  principal, 
constituting  a  violation  of  his  duties  and  obli- 
gations as  such  agent  It  was  also  alleged 
that  the  contract  was  not  sufficiently  .specific, 
comprehensive,  or  definite  to  admit  of  apex^c 
performance,  and  that  the  alleged  services 
did  not  constitute  a  fair,  Just,  and  adequate 
consideration  or  any  considei-ation  whatever 
for  plaintttTs  demand.  By  counterclaim  and 
cross-complalut  defendant  also  sought  to  re- 
cover tbe  sum  of  $2,167.60  which  he  had  paid 
to  plaintiff  before  he  bad  discovered  the  said 
violation  of  bis  duties  as  agent  and  the  fail- 
ure to  render  the  services  contracted  for.  It 
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BULj  he  Stated  that  this  payment  was  made 
tiy  reason  of  a  certain  reduction  In  the  cash 
payment  required  of  appellant  at  the  time  of 
tlM  execution  of  the  deed  to  him.  The  court's 
conclusion  tiarmoDlzed  with  the  view  of 
plaintiff,  and  Its  Judgment  determined  and 
decreed: 

"That  plaintiff  Is  the  owner  In  fee  and  entitled 
to  the  possession  of  an  undivided  ■^"'/iktbb 
interest  in  and  to  those  certain  tracts  or  parcels 
of  land  situate  and  being  in  the  county  of  Sut- 
ter [describing  them],  subject,  however,  to  the 
payment  hj  plaintiff  of  the  sum  ot  $21,106.66 
on  or  before  the  l»t  day  of  January,  1921, 
with  interest  thereon  from  the  date  of  the  entry 
of  this  decree  at  6  per  cent  per  nnnum,  the  same 
being  a  portion  of  the  last  payment  required  to 
be  made  in  and  by  that  certain  promissory  note 
executed  by  defendant  T.  L.  Quigley  to  S.  A. 
Noyea  and  secnred  by  a  mortgage  of  rocord." 

Then  ftillowa  a  copy  of  said  note,  and  the 

Judgment  continues : 

"It  Is  further  here  ordered,  adjudged,  and  de- 
creed that  within  ten  days  from  the  date  of  the 
rendition  and  entry  of  thia  decree  the  defendant, 
T.  ii.  Quigley,  execute  his  said  trust  by  the  exe- 
cution and  delivery  to  plaintiff  of  a  good  and 
sufficient  deed  of  grant,  granting  and  transfer- 
ring to  him  said  *^"'/ti*i9a  interest  in  and  to 
said  lands  and  premises  hereinbefore  described 
subject  to  the  pajrment  of  said  sum  of  $21,166.66 
on  or  before  the  1st  day  of  Januai?,  ltK£l,  with 
interest  from  the  date  of  the  rendition  and  entry 
of  this  decree  at  6  per  cent  per  annum  as  here- 
inbefore set  forth,  and  that  in  the  event  of  the 
failure  or  refusal  of  said  defendant,  T.  Lu  Quig- 
ley, to  execute  said  deed  within  the  time  and  in 
the  form  and  substance  as  herein  directed,  the 
sheriff  of  the  county  of  Sutter,  state  of  Califor- 
nia, is  hereby  appointed  for  such  purpose  and 
directed  to  make,  aclinowledge,  execute,  and  de- 
llrer  said  deed  lo  the  place  and  stead  of  said 
defendant,  T.  Qui^." 

We  now  proceed  to  the  conslderBtioa  of  the 
principal  contentions  of  appellant  for  a  re- 
versal of  the  Judgment. 

While  appellant  presents  various  points  for 
our  detennlnatlcm,  he  declares  in  his  brief 
that  Uie  primary  reason  why  appellant  re- 
sists the  demands  of  respondent  Is  because  of 
the  knowledge  obtained  by  appellant  that  re- 
spondent, while  pretending  otherwise,  in  fact 
failed  to  render  the  services  as  brolcer  which 
In  law  and  good  conscience  he  was  bound  to 
rrader  tiefore  he  could  rightfully  claim  com- 
pensation. In  fact,  appellant  testlfled  to  the 
agreement  substantially  aa  did  respondent, 
and  declared  that  he  Intended  to  execute  It 
until  he  learned  "that  he  had  not  delivered 
(NT  given  me  the  service  I  expected,  that  I 
waa  paj'lng  for."  The  particular  remissness 
of  the  agent  is  designated  aa  "fraudulent  con- 
cealment," "nonperformance  and  delay,"  "pos- 
itive acts  of  fraud,"  and  "misrepresenta- 
tions."  Under  the  Brst  are  specified : 

"(a)  He  did  not  inform  appellant  that  he  had 
knowledge  of  the  Pbtpps-Beere  option;  (b)  he 
did  not  inform  appellant  of  the  terms  of  that  op- 
tion w  the  price  thereunder  at  which  the  land 
could  be  purchased,  viz.  $28  per  acre;  (c)  he 
did  not  inform  appellant  during  the  time  he  was 
pretending  to  act  as  the  confidential  agent  of  ap- 
pellant, uat  he  at  the  same  time  was  acting 
as  the  agent  for  Noyes  and  endeavorii^  to  ob- 
tain for  the  land  the  highest  possible  price," 
and  that  ha  advised  Noyes  to  innst  opon  a  cau 
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Sayment  of  $25,000  Instead  of  $12,500  whidb 
oyes  had  eonseated  to  accept  nntil  a  flaw  in  ds 
titliD  was  ranoved. 

In  the  aeocmd  category  are  onnmerated  his 
omission  to  avail  himself  of  the  opporttinlty 
to  purchase  the  land  at  the  price  of  $28  pa 
acre,  throng  aaid  Phlpps-Beere  option,  and 
hte  failure  to  submit  to  Noyes  the  various  of- 
fers for  the  land  made  by  appellant.  Tbe 
"positive  acta  of  fraud"  are  covered  by  the 
foregoing,  and  the  ^Misrepresentations"  re- 
late to  a  letter  and  telegram  sent  by  reQxmd' 
ent  to  appellant  on  December  28, 1012,  to  the 
effect  that  the  net  price  for  the  land  waa  $30 
per  acre,  and  that  it  bad  never  been  <rfEered 
for  less. 

[1]  The  constant  and  undivided  fldtilty  of 
the  agent  to  the  Interest  of  the  principal  la. 
of  course,  demanded  by  the  provliilous  of  the 
statute,  the  decisions  of  the  courts,  and  the 
recognized  principles  of  honorable  dealing, 
and  if  we  bud  to  accept  the  recital  of  ap- 
pellant as  embodyli^  the  established  facts  of 
the  case,  we  should  not  hesitate  to  say  that 
respondent  waa  recreant  to  his  trust  and 
waa  not  entitled  to  any  consideration  In  a 
court  of  Justice.  But  the  foundation  of  ai^ 
pellant'a  claim  U  found  in  the  testimony  of- 
fered In  his  own  behalf.  It  may  be  admitted 
that  from  the  record  bis  showing  appears  to 
be  not  destitute  of  persuasive  force,  but  the 
apparently  Inculpatory  circumstances  are 
negatived  by  the  denials  and  explanatlcHis  of 
the  plaintiff  himself.  As  far  aa  it  was  Incon- 
sistent with  the  evidence  of  appellant,  the 
court  undoubtedly  acc^ed  and  acted  upon 
the  testimony  of  respondent,  and  we  can  do 
no  less  under  the  familiar  rule.  In  view  of 
the  insistent  assertions  of  appellant  aa  to 
these  Important  circumstances,  we  have  been 
at  pains  to  read  carefully  the  entire  tran- 
script, and  we  find  therein  legal  Justification 
for  the  conclusion  of  the  trial  court  that  re- 
spondent acted  In  good  faith  In  his  dealings 
with  appellant.  We  need  not  quote  frcm  the 
record,  but  we  deem  it  suffldeut  to  say  that 
respondent  testified  that  he  knew  of  said 
optiou  and  told  Quigley  about  It,  but  waa  In- 
formed that  It  called  for  $30  per  acre;  that 
he  was  told  by  Noyes  that  the  land  had  never 
been  offered  for  less;  that  he  did  not  advise 
Noyes  to  insist  upon  a  paj'ment  of  $25,000 
Instead  of  $12,500;  that  he  did  submit  to 
Noyes  the  various  offers  made  by  appellant : 
and  that  he  did  not  know  at  any  time  while 
acting  OS  the  agent  of  appellant  that  the  land 
could  be  bought  for  less  than  what  it  wns 
purchased  for.  As  to  any  effort  made  to  sell 
the  property  to  another  party,  he  gave  an  mx- 
planaUon  capable  of  recontdllatlon  with  an 
honest  attitude  toward  appellant.  He  dedor- 
ed  that  Mr.  Qulgl^-aald  to  him: 

**I  may  do  business  down  here,  but  If  yea  h«v« 
any  other  prospect  of  Belling  that  property  sad 
doing  business  with  Mr.  Noyes  go  ahead  bm  ds 
business." 

Respondent  testified  that  be  had  aa  ar- 
rangement wUh  Mr.  Quigley  to  ttat  ^mmt. 
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and  he  did  the  best  he  could  for  him,  but  he 
faad  the  privilege  of  disposing  of  the  property 
elsewhere  if  the  opportunity  was  offered.  It 
seems  that  by  agreement  with  Noyes  the 
price  for  any  other  purchaser  was  $175,000, 
but  the  owner  and  respondent  were  anxious 
to  taror  appellant,  and  it  a  sale  were  made 
to  him  It  would  be  for  about  $25,000  less. 
Respondent  gives  his  reasons  for  twUeiing 
that  this  scheme  was  in  the  interest  of  Qulg- 
ley,  and  we  cannot  say  that  his  conduct  was 
inconsistent  with  good  faith.  He  was,  no 
doubt  anxious  to  obtain  a  commission,  but 
in  that  respect  he  was  probably  like  the  av- 
erage iDdh  ldufll,  and  it  cannot  be  said  that 
he  was  not  Justified  in  what  he  did.  Mr. 
Quigiey  was  himself  a  real  estate  agent,  and 
had,  no  doubt,  a  fellow  feeling  for  the  craft, 
and  be  was  willing  to  give  Mr.  Brooks  as 
much  leeway  as  possible.  Indeed,  appellant 
seemed  to  rely  entirely  upon  his  own  Judg- 
ment as  to  the  value  of  the  land,  tie  determin- 
ed what  he  would  pay  for  It,  and  his  engage- 
ment was  with  Brooks  that  the  latter  would 
endeavor  to  secure  it  for  him  at  that  price, 
but  with  the  privilege  of  aeUtaig  it  for  more 
to  another  purchaser. 

[2]  It  is  contended  wlOi  much  learning 
that  the  theory  of  a  trust  upon  which  re- 
spondent relies  Is  utterly  untenable.  The 
criticism  begins  wltli  the  complaint  ttselt 
After  aetttng  out  tbe  afreement  between  the 
parties,  as  we  hare  hereinbefore  stated,  and 
tbe  D^tiations  culminating  in  a  sale,  car- 
ried on  by  plaintiff  irltb  Mr.  Noyes,  the  ooot- 
Xdaint  proceeds: 

**Aiid  thereafter  In  accordance  with  said  ne- 
fotiatioDB  carried  on  on  the  part  of  plaintlll  in 
aocordance  with  said  agreement  a  deed  of  nant, 
banaio,  and  sale  was  oa  or  about  tbe  5tE  day 
of  December,  lOlS,  executed  by  said  l!>dward  A. 
Noyes  to  said  defendant,  T.  L.  Quigley,  graotlDg 
and  transferring '  to  said  Quigley  the  above- 
deecribed  lands  and  premis^  Shortly  before 
the  ezecntion  and  delivery  of  said  deed,  idaiotiff 
learned  that  the  deed  was  to  be  executed  by  said 
Noyes,  and  he  requested  and  demanded  of  said 
defendant,  ijuigley,  that  in  tbe  execution  of  said 
deed  plaintiff  should  be  named  as  a  grantee 
therein  to  the  extent  of  an  undivided  one-sixth 
interest,  and  said  defendant,  Quigley,  as  grantee 
therein  to  the  extent  of  the  remaining  five-sixths 
interest  therein  in  accordance  with  said  agree- 
ment as  aforesaid;  that,  however,  defendant, 
Quigley,  refused  to  permit  plaintiff  to  be  named 
in  said  deed,"  etc 

It  Is  declared  that  the  complaint  is  thus 
inconsistent  and  self-destructive.  The  par- 
ticular iwlnt  is  that  In  one  breath  plaintiff 
dainis  that  the  conveyance  to  Quigley  was  In 
accordance  with  the  agreement  between  the 
parties,  and  In  tbe  next  that  It  was  In  viola- 
tion of  said  agreement  In  other  words,  as- 
suming that  a  trust  existed.  It  is  alleged  both 
that  it  was  and  that  it  was  not  executed. 
We  think,  however,  that  this  criticism  In* 
Tolves  rather  a  matter  of  nncertalnty  than 
of  vital  InQrmity.  Respondent  admits  tliat 
tbe  complaint  was  hurriedly  and  somewhat 
carelessly  drawn,  and  it  is  contended  that 
wliat  WIS  nmint  Is  that  tlw  sale  was  lecared 


through  the  efforts  of  plaintiff  in  accordance 
with  the  agreement  of  plaintiff  and  defend- 
ant, but  that  the  deed  was  executed  contrary 
to  said  agreement  in  tbe  respect  indicated. 
There  was  no  special  demurrer,  and  the  case 
was  tried  upon  the  theory  that  the  cause  of 
action  was  properly  set  forth,  and  defoid- 
ant  certainly  suffered  no  prejudice  by  reason 
of  said  defective  phraseology. 

Appellant,  however,  with  more  confidence, 
apparently,  urges  the  objection  that  the  evi- 
dence falls  to  disclose  any  trust  at  all  that 
can  be  legally  enforced.  There  is  an  Interest- 
ing discussion  in  the  brief  of  the  varioxis 
kinds  of  trusts  that  are  recognized  by  the 
authorities,  and  special  attention  Is  devoted 
to  the  consfderatloa  of  a  resulting  trust,  of 
which  respondent  contends  this  Is  an  ex- 
ample. Therein  are  recited  the  different  con- 
ditions upon  and  according  to  which  such 
a  trust  may  arise,  and  It  is  claimed  that 
only  one  of  these  conditions  could  possibly 
apply  here,  and  that  is  "when  a  purchaser 
of  an  estate  pays  the  purchase  money  or 
some  portion  thereof  and  takes  the  title 
in  the  name  of  a  third  person."  But  It  is 
insisted  that  such  is  not  the  case  here,  for 
the  reason  that  no  part  of  the  considera- 
tion of  the  conveyance  passed  from  respond- 
ent to  Noyes,  the  owner  of  the  property.  In 
support  of  the  position  certain  authorities  are 
cited,  including  Pomeroy's  Equity  Jurispru- 
dence, I  1037;  Woodside  v.  Hewel,  109  CaL 
486,  42  Pac.  4S1 ;  and  Los  Angeles,  etc.,  Co. 
T.  Occidental  Oil  Co.,  144  CaL  634,  78  Pac 
25.   In  the  first  It  la  said: 

**rhe  fundamental  idea  of  such  a  trust  is  that 
equity  considers  that  the  beneficial  interest  fol- 
lows the  consideradrai  and  attaches  to  tbe  puty 
from  whom  the  consideration  comes.  But  in  or- 
der that  this  effect  may  be  produced  it  Is  abso- 
lutely indispensable  that  tbe  payment  should  be 
afttnaily  made  by  the  beneficiary  S.  or  that  an 
abs(^ute  obligaticm  to  pay  should  be  incurred  by 
him  as  a  part  of  the  onnnal  transactiMi  of  pur> 
dkase,  at  or  before  the  time  «f  the  eonveyanca" 

In  the  Woodside  Case,  supra,  the  doctrine 
is  tliereln  stated: 

**Tho  resulting  trust,  not  within  the  statute 
of  frauds,  and  which  may  be  sfaown  without 
writing,  is  when  the  purcbaae  is  made  with  the 
proper  moneys  of  the  cestui  Que  trust,  and  the 
deed  not  taken  in  his  name.  The  trust  results 
from  the  original  transaction  at  the  time  it  takes 
place,  and  at  no  other  time,  and  it  is  founded  on 
tbe  actual  payment  of  money,  and  on  do. other 
ground." 

And  in  the  Los  Angeles  Case,  supra,  it  waa 
declared: 

"Efforts  as  the  promoter  or  agent  of  the  par- 
ties, and  the  traveling  and  other  expense  he  in- 
curred In  brintnng  about  this  transfer,  cannot  be 
held  to  perform  even  a  part  of  the  coosidera- 
tioD  for  the   •    •    •  transfer." 

It  is  therefore  urged,  in  <4)position  to  tlie 
claim  that  respondent's  share  of  the  con- 
sideration was  his  efforts  in  bringing  about 
the  conveyance,  that,  since  no  part  of  this 
passed  to  the  grantor  or  furnished  any  part 
of  the  ccmslderatlon  for  tbe  conveyance,  it 
cannot  be  regarded  as  snffldent  to  create  a 
resulting  trust  However,  we  are  not  greatly 
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concerned  with  the  definltioD  of  words  or  In 
what  category  tbe  alleged  trust  falls,  but 
the  vital  Inquiry,  of  course,  Is  whether  there 
was  evidence  of  the  creation  of  a  legal  ob- 
ligation on  the  part  of  appellant  to  convey 
said  one-stxth  Interest  to  respondent. 

The  written  corres?)ondence  between  the 
parties  would  seem  to  answer  this  Inquiry. 
We  can  see  do  reason  wby  It  may  not  be  held 
that  thereby  what  is  known  as  an  express 
trust  was  created  within  the  purrtew  of 
sections  852  and  857  of  the  Civil  Code. 
Estate  of  Hinckley.  58  Cat.  457;  Hell  man 
v.  McWilllams,  70  CaL  449,  11  Pac  659,  and 
other  decisions.  In  the  Hinckley  Case  It  was 
said: 

"The  Code  does  not  in  terms  declare  tbe  dis- 
tinctira  between  express  sod  implied  or  result- 
ing trusts.  But  ^tloD  867  declares  that  'ex- 
press trusts*  in  relation  to  real  property  may  be 
created  for  certain  purposes.  Express  trusts  are 
pat  in  opposition  to  those  which  are  implied  or 
resultio^— the  lattn-  being  such  as  exist  'by  op- 
eration of  law,*  and  the  former  such  as  are  creat- 
ed or  declareu  by  instrument  in  writing." 

It  Is  true  that.  If  the  said  letter  of  Decem- 
ber 23d  were  tbe  only  writing  In  relation  to 
the  matter.  It  could  hardly  be  held  suffldently 
definite  and  compr^ienslre  to  be  enforced, 
but  Its  defidenc?  was  supplied  In  the  other 
correspondence  between  the  parties.  There 
can  be  no  mistake  ifs  to  what  was  Intended. 
Indeed,  as  we  have  seen,  appellant  on  the 
witness  stand  admitted  the  agreement  as 
claimed  by  respondent,  but  sought  to  Justify 
his  refusal  to  convey  by  reason  of  said  mis- 
conduct. 

[3]  But,  apart  from  the  foregoing,  the  ac- 
tion may  be  upheld  as  one  for  specific  per- 
formance. As  to  this  appellant  complains 
that  there  Is  no  allegation  In  tbe  complaint 
that  the  consideration  was  equitable  and  ade- 
quate. The  issue,  however,  was  tendered  by 
the  answer,  evidence  was  received  In  relation 
to  it,  and  it  was  found  by  the  court  in  favor 
of  plaintiff.  It  Is  Immaterial,  therefore, 
whether  we  regard  the  action  as  one  for 
specific  performance  or  to  enforce  a  trust.  In 
either  event  there  is  suQlclent  foundation  for 
a  Judgment  In  favor  of  plaintiff. 

[4]  But,  regarded  In  either  aspect,  the  par- 
tlcolar  Judgment  rendered.  In  our  opinion, 
was  not  warranted  by  the  facts.  If  a  trust 
existed.  It  reached  the  whole  tract,  and  fas- 
tened Itself  upon  every  portion  of  It.  It  was 
a  trust  to  convey  an  undUided  one-sixth  in- 
terest In  and  to  said  land.  It  could  not  be 
executed  by  the  conveyance  of  a  larger  pro- 
portion of  a  part  of  the  land,  ot  least  without 
the  consent  of  tbe  defendant  Tbe  same 
would  t>e  true  as  to  specific  performance. 
Plaintiff  mnst  rely  upon  his  contract  for  the 
conveyance  of  one-sixth  of  the  entire  estate. 
As  to  the  part  disposed  of  by  appellant,  re- 
spondent must  rely  upon  a  Judgm«it  for  dam- 
ages. This  would  not  require,  of  course,  a 
separate  action,  but  can  be  included  In  the 
same  complaint.  Tbe  matter  is  treated  at 
langtb  In  Lattanw  t.  Bampton.  31  Cal.  22, 


89  Am.  Dec.  141,  wherein  Is  quoted  witli  ap- 
proval  the  following  from  Mr.  Justice  Leirts 
In  Thompson's  Appeal,  22  Pa.  17: 

"Whenever  a  trust  fund  has  been  wrongfully 
converted  into  another  species  of  property,  ii 
its  identity  can  be  traced,  it  will  be  held,  in  its 
new  form,  liable  to  the  rights  of  the  cestui  que 
trust.  No  chaoge  of  its  state  and  form  can  di- 
vext  it  of  Budi  trust  So  long  as  it  can  be  iden- 
tiSed,  either  as  the  original  property  of  the  ces- 
tui que  trust,  or  as  the  pn>duot  of  it,  equity 
will  follow  it;  and  the  right  of  reclamation  at- 
taches to  it  until  detached  by  the  superior  enaity 
of  a  bona  fide  purchaser  for  a  valuable  considera- 
tion without  notice.  •  «  *  But  tbe  right  of 
pursuinK  it  fails  when  tbe  means  of  ascertain- 
ment fail." 

In  tbat  case  all  the  trust  property  was  dis- 
posed of,  but  the  principle  Is  tbe  same  where 
only  a  part  of  it  remains.  Here  1.100  acres 
of  the  specific  property  covered  by  the  trust 
is  gone,  "and  nothing  is  left  to  tbe  cestui  que 
trust  except  a  naked  claim  for  damages  gen- 
erally, on  account  of  the  breadi,"  as  far  as 
that  particular  tract  Is  concerned. 
In  section  843  of  Perry  on  Trusts  It  is  said: 
"If  the  cestui  que  trust  is  unable  to  trace  the 
trust  fund  into  the  bands  of  other  persona  or 
into  the  hands  of  third  persons  other  than  bona 
fide  holders  for  value,  or  into  other  property  in 
the  bands  of  tbe  trustee,  or,  if  be  elects  not  to 
do  BO,  be  may  proceed  against  tbe  trustee  per- 
sonally." ' 

It  may  be  said  also,  as  before  suggested, 
that  if  we  regard  the  case  as  one  for  spedtic 
performance,  to  allow  plaintiff  to  recover  ooe- 
fourth  of  the  residue  of  the  property  instead 
of  one-sixth  of  the  whole  tract  would  be  to 
make  for  the  parties  a  contract  that  was 
never  in  their  minds.  Grey  v.  Tubbs,  43  Cat 
359;  Magee  v.  McManus,  70  CaL  553,  12  Pac. 
451. 

[5]  Another  consideration  is  worth  men- 
tioning. Under  plaintiff's  theory  he  was  en- 
titled to  a  deed  of  one-sixth  of  the  real  prop- 
erty subject  to  his  proportion  of  the  Indebted- 
ness. As  we  have  seen,  there  was  a  cash  pay- 
ment and  a  note  and  mortgage  given  for  the 
balance.  The  note  called  for  the  payment  of 
$98,4^.55,  with  Interest  at  the  rate  of  €  per 
cent  per  annum.  As  to  the  priodpal.  It  was 
provided  that  $10,465.55  should  be  paid  on 
or  before  90  days  from  the  date  of  the  note. 
$10,000  on  or  before' January  20,  1916,  and  the 
balance,  to  wit  the  sum  of  $78,000,  on  or  be- 
fore January  1,  1921.  According  to  the  de- 
cree, plaintiff  was  awarded  tlie  fee  and  the 
use  and  possession  of  nearly  one-fourth  of  the 
residue  of  the  property  without  being  re- 
!  quired  to  make  any  payment  until  the  first 
of  January,  1921.  He  could  thus  enjoy  the 
use  of  the  property  for  nearly  six  years,  and 
then  abandon  It  n-ithout  the  payment  of  any- 
thing. That  he  was  favored  In  this  manner 
arises  from  the  circumstance  that  appellant 
had  sold  a  portion  of  it  and  been  in  the  ex- 
clusive possession  of  the  residue  ever  since 
the  purchase.  The  Judgment  may  not  have 
been  Inequitable,  but  we  are  left  to  conjec- 
ture as  to  the  extent  of  the  damage  done  to 
plaintiff  by  his  exclusion  from  the  enjoyment 
of  this  portion  of  tbe  proper^.   W«  think 
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flwn  should  be  an  accoontlng  between  the 
porttes  that  It  may  be  determined  bow  much 
b  doe  plaintiff  for  the  said  sale  and  bow 
mndi  for  the  use  of  the  prop^y,  and  a  de- 
cree entered  for  tbe  residue  in  accordance 
with  the  terms  of  the  contract.  If  the  court 
is  still  of  the  opinion  that  plaintiff  shoold  re- 
cover. 

The  Judgment  la  reversed. 

We  concur:  CHIPMAN,  P.  J.;  HAB.T,  J. 


(33  Cal.  App.  filS) 

KBENBT  T.  BANK  OF  ITALT.   (OIt.  2020.) 

(Distria  Court  ol  Appeal,  First  District,  Cali- 
fornia.  AprU  25,  lOlT.) 

L  Tbusxs  «:=»1— CoN8TBUoriVB  aitUBra— Sep- 

ASATION  OF  InTCKESTB. 

A  trust  is  created  in  Judidal  intendmeDt 
wheticrer  tbe  legal  and  equitable  interesta  in  the 
property  are  separated. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  l.J 

2.  Tbusts  ^356(1)  —  BioHTS  or  Oweikb— 
FoLLOwiNo  Funds. 

The  equitable  owner  of  trust  funds  may 
follow  tbem  into  the  hands  of  all  persons  who 
acquire  them  with  notice  of  the  trust. 

[Ed.  Note.— For  other  cases,  sea  Trusts,  Cent 
Dig.  SS  529-638.] 

3.  TBtJSra     «b872(2)  —  IDEHTIFICAIXON  OF 

FuK  Ds— Presumptions. 
Where  a  trustee  mingles  trust  funds  with 
his  own  money,  drawing  upon  the  aggregate  from 
time  to  time,  it  will  be  conclusively  presumed 
against  him  and  bis  creditors  and  personi  claim- 
ing under  hiro  that  the  re^due  (a  attributable 
to  the  truftt  so  far  as  necessary  to  ke^  the  trust 
moneys  Intact. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dii  S  601.] 

4.  Banks  and  Barrino  €=>134(7)  —  Divbb- 
sioN  ov  Fundb—Appucatioh  to  Dkbts  to 
Bank. 

If  a  bank  has  notice  of  the  equitable  rights 
of  a  third  person  in  funds  of  Its  depositor,  it 
esnnot  apply  such  funds  in  satisfaction  of  the 
individual  indebtedness  of  the  depositor  to  it 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  S62.] 

5.  Banks  and  Banking  4=»130(1)  —  Trust 
Funds— Duties  or  Bank. 

There  is  no  duty  cast  upon  a  bank  in  paying 
out  checks  upon  a  trust  fund  to  look  to  the  dis- 
position  of  the  fund. 

(Ed.  Note. — For  other  cases,  sec  Banks  and 
Banking.  Gent.  Dig.  |g  319,  320,  322,  327.] 

6.  Banks  and  Banking  «=s»l30(l)— Deposits 
— Trust  Funds— Constructive  Notice. 

Where  a  check  depo«ited  bore  the  Indorse- 
ment "Pay  to  H.  P.  Piatt,  Aerat.  or  order,"  it 
waa  sufficient  to  put  tbe  bank  npon  Inquiry  as 
to  tbe  righta  of  tbi^d  parties  in  tiie  money. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  S19,  320;  322,  327.] 

7.  Banks  and  Banking  *=»1  30(1)— Deposits 
—Trust  Funds— Constructive  Notice. 

Where  a  bank  carried  an  account  for  "H.  P. 
Piatt  Tnistee,"  It  was  under  the  duty  of  in- 

? airing  as  to  tbe  rights  of  third  persmis  in  tbe 
und  composing  the  account  before  it  could  ap' 
propriate  them  in  payment  of  a  debt  due  it  from 
nich  trustee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  K  310,  320,  322.  327.] 


8.  Banks  and  Banking  <^130(1V— Deposits 
—Trust  Funds— Constructive  Noi'ice. 

The  fact  that  such  account  was  the  only  one 
kept  by  tbe  depomtor,  and  that  he  paid  into  it 
bis  individual  funds,  and  used  it  as  a  personal 
account  does  not  overcome  the  constructive  no- 
tice convoyed  by  its  title. 

[Ed.  Note. — For  otlier  cases,  see  Banks  and 
Banking.  Cent.  Dig.  &$  319,  320,  322,  :t27.1 

9.  Estoppel  <3=>72  —  Equitablg  Estoppel- 
Innocent  Partt. 

A  bank  having  constructive  notice  tlint  an 
account  was  impressed  with  a  trunt  was  not  an 
innocent  party,  and  could  not  invoke  the  doc- 
trine that  where  one  of  two  innocent  pnrties 
must  suffer  be  should  sufter  whose  act  coutrib- 
nted  to  the  wrong. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  S  188.] 

10.  Banks  and  Banking  ^=3l30(l)— Divee- 
Sio."?  OF  Funds— Debts  Due  Bank. 

Conceding  that  deposit  of  a  check  mndo  pay- 
able to  a  depositor  as  agent  and  credited  to  a 
fund  in  his  name  as  trustee  couBtitutcd  a  sale 
of  the  check  to  the  bank,  that  view  of  the  trans- 
action would  not  avoid  the  effect  of  constructive 
notice  convoyed  by  tbe  title  of  the  account  and 
the  indorsement  of  the  check. 

[Ed.  Note.— For  other  cftsoB.  see  Banks  and 
Banking,  Cent  Dig.  g§  319,  320,  322.  327.] 

11.  Banks  and  Banking  iS=»130(l)— Divbb- 
sion  or  Funds— Debts  Due  Bank. 

A  bank  which  applied  moneys  deposited  in  a 
trust  fnnd  in  payment  of  the  individual  indebt- 
edness of  the  depositor  to  itself  cannot  avoid 
liability  on  tbe  ground  that  the  depositor  acted 
for  himself  and  not  as  agoat,  arguing  therefrom 
that  no  trust  was  created  in  the  fund. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  gg  310.  320,  322,  327.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Marcel  B.  Cerf, 
Judge. 

Action  by  Marie  Adele  Keeney  against  the 
Bank  of  Italy.  Judgment  for  vlalutlCT,  and 
defendant  appeals.  Affirmed. 

James  A.  Badgalupi  and  Harry  O.  Mc- 
Eannay,  both  of  San  Francisco,  for  appel- 
lant Orvllle  C.  Pratt,  Jr.,  of  San  Francisco, 
for  respondent 

LB!NNON,  P.  J.  AcUon  to  recover  Uie 
amount  of  two  cdiedcs  a^regatlng  $979.98. 
and  interest,  dra.wn  upon  tbe  defendant,  a 
banking  corporation,  by  a  depositor  therein. 
Plaintiff  recovered  Judgment,  and  defendant 
appeals. 

The  facts  were  agreed  upon  by  Oie  parties, 
and  from  their  agreed  statement  we  ^tract 
those  fbllowtng,  which  we  think  will  suffl-  « 
cieutly  present  the  questions  in  dispute  be- 
tween the  parties.  H.  P.  Piatt  carried  with 
the  defendant  an  account  under  the  designa- 
tion "H.  P.  Piatt,  Trustee,"  which  he  used 
generally,  depositing  therein  his  own  funds 
and  any  others  he  might  receive  as  agent 
or  trustee  of  other  persons,  and  this  practice 
was  known  to  the  defendant  On  June  2, 
1013,  Piatt  deposited  in  said  account  a  chedE 
for  $4,680,  being  the  proceeds  of  a  sale  of 
real  estate  In  which  the  plaintiff  and  her  as- 
signor were  Interested  and  .whldi  Piatt  as 
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thdr  agent  bad  sold.  It  was  a  casbler'a 
check  drawn  upon  tbe  First  National  Bank  of 
Berkeley  to  tbe  order  of  A.  d  WyCkoff,  and 
was  transferred  by  blm  to  Piatt  wHb  tbe 
following  indorsement:  "Pay  to  H.  P.  Piatt, 
Agoit,  or  order."  Piatt  appended  his  own 
Indorsement  In  corresponding  terms,  and  tbe 
defendant  dnly  collected  tbe  cheek  and  cred- 
ited It  to  Piatt's  account  On  the  same  day 
Piatt  drew  tbe  two  cbecfes  upon  which  the 
action  is  based,  and  dellrered  them  to  tbe  re* 
spective  payees  on  June  5th  and  Oth  in  pay- 
ment of  tbelr  Interests  in  tbe  real  property 
referred  to,  and  on  June  7tb  both  were  pre- 
sented for  payment,  and  payment  refused 
upon  tbe  ground  of  "No  funds" ;  tbe  defend- 
ant baTtng  some  time  between  June  2d  and 
7tb  appropriated,  by  virtue  of  its  haulier's 
lien,  Piatt's  credit  balance,  then  amounting 
to  $1,908.66.  in  satisfaction  or  part  payment 
of  an  indebtedness  due  from  Piatt  to  Itself. 

Tho  main  question  In  tbe  case  Is  whether 
under  the  facts  aa  narrated  the  trial  court's 
conclusion  Is  correct,  that  the  defoidaut  bank 
was  charged  with  notice  of  the  equitable  In- 
terest of  plaintlCT  and  her  assignor  in  the 
funds  derived  from  tbe  check  of  ^.dSO  so 
d^TOSlted  In  aald  account  of  H.  P.  Piatt,  tnu* 
tee. 

[1-31  There  can  be  no  doubt  that  a  trust  is 
created  in  judicial  intendment  whenever  the 
legal  and  equitable  interests  in  property  are 
separated.  2  Story's  Eq.  Jur.  S  964 ;  Mande- 
vllle  V.  Solomon,  33  Cal.  at  page  44.  Under 
this  principle  it  will  not  be  controverted  that 
tbe  proceeds  of  the  sale  of  the  real  estate  In 
the  bands  of  Piatt  as  agent  equitably  belong- 
ed to  his  principals.  It  is  equally  well  set- 
tled that  tbe  equitable  owner  of  trust  funds 
may  follow  them  into  the  hands  of  all  [ar- 
sons who  acquire  them  with  notice  of  the 
trust  (Latbrop  v.  Hampton,  31  Cat.  17,  89 
Am.  Dec.  141 ;  3  Pomferoy's  Eq.  Jur.  |  1048) ; 
and  that  where  a  trustee  has  mingled  trust 
funds  with  bis  Individual  moneys,  drawing 
upon  tbe  aggr^ate  from  time  to  time,  it  will 
be  conclusively  presumed  both  against  him 
and  bis  creditors  and  persons  claiming  under 
him  that  tbe  residue  thereof  is  attributable 
to  the  trust  so  far  as  may  be  necessary  to 
keep  tbe  trust  moneys  intact  Hallett's  Case, 
L.  R,  13  Ch.  DlT.  696;  Ellzalde  v.  EUzalde, 
1B7  Cal.  at  page  641.  66  Paa  360.  70  Pac.  861. 

[4]  Tills  brings  us  to  tbe  question  of  wbetb- 
&r,  both  by  the  form  of  Piatt's  account  (he 
being  designated  therein  aa  trustee)  and  the 
form  of  tbe  Indorsement  of  tbe  check  to  blm 
as  agent,  the  defendant  Is  charged  with  con- 
structive notice  (It  is  admitted  that  it  bad  no 
actual  notice)  of  ttie  equitable  rights  of  tbe 
plaintiff  and  her  assignor  in  tbe  money  de- 
rived from  such  check.  If  It  had  such  no- 
tice It  was  not  at  liberty  to  apply  it  In  sat- 
isfaction of  the  individual  indebtedness  of 
Piatt  Miami  Bank  v.  State  (Ind.  App.)  112 
N.  E.  at  page  43;  CTlemmer  v.  Bank,  157  111. 
206,  41  M.  B.  728;  Globe  Sav.  Bank  r.  Nat 
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Bank  of  Commerce,  64  Neb.  41S,  88  K.  W. 
1<^;  N«hawka  Bank  t.  Ingersoll.  2  Nebi 
(Unof.)  617,  SB  N.  W.  6ia 

[6]  It  Is  not  contended  by  respondent  nor 
could  it  well  be  tn  the  light  of  the  Inter  deci* 
sions,  that  if  tbe  defendant  had  paid  ont  to 
third  parties  the  funds  here  in  question  upon 
checks  regularly  drawn  upon  tbe  account  it 
could  be  held  accountable  for  thian,  tor  under 
such  a  state  of  facts  no  duty  Is  cast  upon 
the  Iwnk  to  Inquire  into  tbe  purpose  for  whl(9i 
the  funds  are  being  used  (U.  S.  Fid.  &  G.  Oo. 
T.  First  Nat  Bank  of  Monrovia,  18  GaL  Ai^ 
437,  123  Paa  3B2;  Interstate  Nat  Bank  t. 
Claxton,  97  Tex.  069,  80  S.  W.  601,  6S  L.  & 
A.  820,  104  Am.  St  Rep.  885 ;  Slliabee  State 
Bank  T.  Frendi  Market  Co.,  103  Tex.  629, 
132  S.  W.  465.  84  L.  R.  A.  [N.  S.]  1207);  but 
the  cases  draw  a  dear  distinction  between 
such  payments  and  an  appropriation  by  tbe 
depositary  of  tbe  fond  in  payment  of  Its  own 
claim  against  tbe  trustee  or  agent. 

[I]  As  to  the  form  of  tbe  Indorsement  L  e. 
"Pay  to  H.  P.  Piatt  Agent  or  order,"  we  are 
of  the  opinion  that  by  the  weight  of  authority 
It  was  sufficient  to  put  the  defendant  open 
Inquiry  as  to  the  rights  of  third  parties  in  tbe 
money  represented  by  the  check.  In  TTilrd 
Nat  Bank  v.  Lange,  51  Md.  138.  144.  34  Am. 
Rep.  304,  a  note  In  favor  of  "W.,  Trustee," 
was  held  to  give  notice  of  a  possible  trust  to 
parties  dealing  with  It  In  Gerard  t.  Mo- 
Gormiek,  130  N.  T.  261,  29  N.  B.  115,  14  L. 

R.  A.  234,  a  check  signed  "  ,  Agent 

Glass  Bldgs.,"  was  held  suJ^dent  to  put  tbe 
payee  thereof  on  inquiry  as  to  tbe  equitatde 
ownership  of  tbe  fund  dra.wn  upon.  In  Amer- 
ican Trust  Co.  V.  Booue,  102  Ga.  202.  29  S. 
E.  182,  40  L.  R.  A.  250,  66  Am.  St  Repi  167, 
the  proceeds  of  a  check  payable  to  "C.  as  ad- 
ministrator," and  so  Indorsed  by  blm,  were 
deposited  to  his  Individual  credit  with  the 
defendant  bank  and  used  to  pay  his  individ- 
ual debt  to  it  It'  was  held  that  the  bank  had 
notice  of  the  trust  and  was  liable  to  the 
beneflciaries  thereof  for  the  misappropria- 
^  tion  of  the  trust  funds  through  tbe  Joint  act 
of  itself  and  0.  In  Davis  v.  Henderson,  25 
Miss.  549,  69  Am.  Dec.  220,  tbe  drawer  and 
indorser  of  a  bill  of  exchange  had  signed  it 
"H.,  Agent"  The  court'  there  said : 

"These  facts  appearicg  upon  tbe  bill  itself,  if 
Dot  coDclusive  evuleoce  that  tlie  defendant  waa 
acting  in  a  representative  capacity,  were  at  least 
sufficient  to  put  a  prudent  man,  taking  the  biU 
from  the  drawee,  upon  inquiry.  •  *  *  As  or- 
dinary diligence  would  have  placed  them  in  pos- 
session of  the  terms  of  the  contract  it  is  bat 
right  that  they  should  be  charged  with  nodos 
of  the  facts  as  proved." 

In  Bank  of  Hickory  t.  McPheraon,  102 
MisB.  852,  59  South.  934.  It  was  held  tbat  a 
check  payable  to  "H.,  Commissioner.'*  on  Its 
face  does  not  belong  to  H.  indlrlduallr.  Hie 

court  there  said: 

"We  rest  this  declslw  npon  the  naked  langom 
of  the  check  Itself.  *  *  *  It  apprart  tbat  th« 
check  was  payable  to  H.  as  coramiBBiooer,  which 
denoted  to  an  ordinarily  prudent  pmni  tbat  U. 
was  acting  in  aome  sort  of  fidudary  dpaaity. 
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•  •  •  which  information,  if  followed  up, 
would  have  disclosed  to  the"  dcfehdunt  bank 
"the  actaal  status  of  H.  with  reference  to  the 
money.  •  *  *  It  was  also  perfectly  manifest 
that,  on  the  face  of  the  paper,  the  mooey  rep- 
resented by  the  check  did  not  belong  to  H.'* 

See,  also,  U.  S.  Fid.  &  Guaranty  Oo.  v. 
Adoue  &  Lobit,  104  Tex.  379,  137  S.  W.  648, 
138  S.  W.  383,  37  L.  R.  A,  (N.  S.)  409.  Ann. 
Caa.  1914B,  667;  Cohnfeld  v.  Tanenbaum, 
176  N.  T.  126,  68  N.  E.  141,  9S  Am.  St.  Rep. 
653;  Blschoff  v.  Torkville  Bank,  170  App. 
Div.  679,  150  N.  T.  Supp.  563;  Id.,  218  N. 
T.  106,  112  N.  EL  759,  U  R.  A.  1916F,  1059; 
U.  S.  Fid.  &  Guaranty  Co^  v.  Union  Bank  & 
T.  Co^  228  Fed.  448,  143  O.  C.  A.  30. 

[7]  We  think  also  that  the  form-tn  which 
the  account  was  carried,  "H.  P.  Piatt.  Trus- 
tee," placed  upon  the  defendant  the  duty  of 
Inquiring  as  to  the  righta  of  third  persona  in 
the  funds  composing  the  account  before  It 
could  aK>Tx>pilate  them  in  payment  of  a  debt 
due  to  It  from  Piatt.  In  Bundy  v.  Montlcello, 
84  Ind.  119,  a  bank  deposit  In  the  name  of 
"W.,  Trustee,"  was  considered,  and  the 
court  held .  that  the  bank  bad  coDstructive 
notice  of  the  character  of  the  funds  in  auch 
deposit  saying: 

*^e  word  'trustee'  meant  something.  It  was 
not  merely  descriptio  personje,  but  was  a  descrip- 
tion of  the  fund  deposited.  It  imported  the  ex- 
istence of  a  trust,  and  was  notice  of  the  char- 
acter of  the  fond. 

In  Goitral  National  Bank  t.  Connecttcnt 
Iiu.  Co.,  1(M  U.  S.  54.  26  U  Ed.  683.  there  was 
a  bank  account,  standing  in  the  name  of  "D., 
General  Agent,"  and  the  court,  while  not  plac- 
ing Its  decision  solely  on  the  constructive  no- 
tice to  the  hunk  afforded  by  those  words, 
held  that  the  designation  of  the  account  put 
the  bank  on  Inquiry  as  to  the  rights  in  the 
funds  to  the  credit  thereof  of  those  for  whom 
D.  was  agent.  In  Union  Stockyards  Nat. 
Bank  t.  Gillespie,  137  U.  S.  411,  11  Sup.  Ct 
118,  34  L.  Ed.  724,  It  was  held  that  a  bank 
cannot  take  from  a  factor  In  payment  of  his 
own  debt  money  which  it  either  knows  or 
should  know  belongs  In  equity  to  the  factor's 
principal.  To  the  same  effect  are  Sayre  v. 
Weil,  94  Ala.  466,  10  South.  546,  15  U  R.  A. 
544 ;  Moore  v.  Hanacom,  101  Tex.  293,  106  S. 
W.  876,  108  S.  W.  150;  Silisbee  State  Bank 
T.  French  Market,  lOS  Tei.  829,  132  S.  W. 
465,  34  L.  R,  A,  (N.  S.)  1207. 

[I]  The  fact  that  this  account  designated 
"H,  P.  Piatt,  Trustee,"  was  the  only  one 
kept  by  Piatt  with  the  bank,  and  that  he 
paid  into  it  his  own  personal  funds  and  used 
it  as  a  persona]  account  would  not,  we  think, 
overcome  the  constructive  notice  which  Its 
title  conveyed  to  the  bank  of  the  rights  there- 
in of  third  persons.  Such  notice  places  upon 
the  bank  the  duty  to  Inquire  whether  there 
existed  any  such  rights;  and  such  Inquiry, 
if  made,  would  probably  have  resulted  in  de- 
fendant gaining  actual  notice  of  the  rights 
of  resiwndent  and  her  assignor,  for  there  is 
nothing  In  the  evidence  to  warrai^  the  pre- 
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sumption  that  Piatt  would  hare  concealed 
the  true  state  of  affairs. 

[I]  Nor  Is  this  a  case,  as  argued  by  the 
appellant,  where  there  are  two  Innocent  par- 
ties, one  or  the  other  of  whom  must  suffer 
through  the  wrongful  act  of  a  third.  Piatt 
did  nothing  wrongful  when  he  deposited  the 
trust  funds  In  the  way  and  to  the  credit  of 
the  account  which  he  did;  and  in  the  next 
place  the  bank  Is  not  an  innocent  party  If  it 
bad  constructive  notice  of  the  righta  of  third 
persons  in  the  fund.  We  are  of  the  opinion 
also  that  the  addition  of  the  word  "trustee"  to 
the  name  of  the  account  Is  not  to  he  regarded 
In  the  same  light  as  the  addition  of  that  word 
to  the  name  of  a  person  In  a  certificate  of 
mining  stock.  The  cases  cited  by  the  appel- 
lant, viz.  Brewster  v.  Slme,  42  Col.  139,  and 
Thompson  v.  Toland,  48  CaL  09,  holding  that 
the  addition  of  the  word  "(rustee"  to  the 
holder's  name  in  such  a  certlBcate  gives  no 
notice  of  the  rights  of  third  parties  therein, 
we  believe  to  be  Inapplicable  to  a  case  like 
the  present,  for  the  reason  that  in  those 
cases  the  court  took  judicial  notice  without 
pleading  or  proof  that  the  word  "trustee"  on 
a  certificate  of  mining  stock  was  meaningless 
as  a  result  of  universal  custom.  We  know 
of  no  reason  for  holding  that  the  use  of  the 
word  "trustee"  In  connection  with  the  name 
of  a  bank  account  has  become  for  a  similar 
reason  devoid  of  meaning. 

[IB]  It  is  strenuously  urged  by  the  appel- 
lant that  the  check  under  consideration  be-' 
ing  a  negotiable  Instrument,  its  transfer  to 
the  defendant,  and  the  crediting  by  the  latter 
of  Its  amount  to  Piatt's  account,  constltnted 
in  effect  a  sale  of  the  check  to  the  defendant 
for  a  valuable  consideration.  Wltlmut  assent- 
ing to  this  proposition  In  view  of  the  well- 
known  custom  of  the  banks  of  Sun  Francisco 
(the  place  of  business  of  the  defendant)  of 
receiving  customers'  checks  "for  collection 
only,"  even  this  view  of  the  transaction  would 
not  avoid  the  effect  of  the  constructive  notice 
to  the  bank  given  by  the  form  of  the  check ; 
forHts  proceeds  when  placed  to  the  credit  of 
i'latt's  account  equitably  belonged  to  his 
principals,  of  which  the  defendant  had  the 
same  notice  as  oi  their  rights  In  the  check  it- 
self. If  the  defendant  had  paid  Plutt  the 
amount  of  the  check  In  money  over  the  coun- 
ter Instead  of  placing  it  to  his  credit,  and 
Piatt  had  deposited  the  cash  instead  of  the 
check,  it  might  be  difficult,  perhaps  Impos- 
sible, to  follow  the  fund ;  but,  as  we  have 
seen,  this  Is  not  the  form  that  the  transaction 
took,  and  we  think  the  analogy  attempted  to 
Le  set  up  by  appellant  does  not  hold. 

[II]  It  is  also  argued  very  earnestly  by 
apiiellant  that  there  was  no  relation  of  trust 
even  between  the  plaintiff  and  Piatt  himself, 
the  contention  being  made  that  Piatt  was 
merely  the  debtor  of  his  principals  In  the 
transaction  relating  to  the  sale  of  real  estate 
made  by  him  for  their  account.  In  support  of 
this  the  language  of  the  late  Chief  Justice 
Beatty,  in  dissenting  from  an  order  denying 
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a  petition  tot  transfer  in  tbe  case  of  People 
V.  CaL,  etc^  Trust  Co.,  23  Cal.  App.  210.  137 
Pac.  1111. 1115.  is  quoted  to  the  etTeet  that: 

"When  an  agent  is  accounting  to  his  principal 
and  payins  over  tlie  balance  due  his  principal  be 
IB  not  acting  in  the  character  of  agent,  but  in 
that  of  a  debtor  paying  bis  creditor." 

The  correctness  of  this  statement  by  Chief 
Justice  Beatty  is  obvious,  for  when  an  agent, 
by  reason  of  transactions  entered  into  on  be- 
half of  a  prlnclpuJ — as,  for  Instance,  receiv- 
ing money  for  bis  account — becomes  indebted 
to  him,  and  proceeds  to  m&ke  a  settlement, 
any  action  taken  In  making  such  settlem(.>ut  is 
taken  by  the  agent  In  bis  own  behalf.  It 
could  hardly  be  said  that  It  was  in  behalf  of 
the  principal,  for  if  so  we  would  have  the 
principal  tlirough  his  agent  paying  money  to 
himself.  But  this  view  of  the  matter  does 
not  hetp  the  appellant,  for  so  long  as  Piatt, 
the  agent  of  the  plaintiff,  retained  the  pro- 
ceeds of  the  sale  It  was  the  money  of  his  prin- 
cipals and  not  his  own. 

This  disposes  of  the  points  requiring  detail- 
ed discussion;  and  for  the  reasous  given  we 
are  of  tlie  opinion  that  the  trial  court  was 
correct  in  liuldlng  that  the  defendant  was 
charged  with  notice  of  tbe  plaintiff's  rights  in 
the  money  uppUtxl  by  the  defendant  in  reduc- 
tion of  Piatt's  individual  indebtedness  and  In 
rendering  judgment  in  her  faror. 

The  Judgment  Is  athrmed. 

We  concur:  KEURIGAN,  J.;  RICH- 
ARDS, J. 


(3S  Gal.  App.  496) 

HOUGHTON  V.  KERN  TABLET  BANK  et  al. 

(SG  HON  KIM,  Intervener).   (Civ.  16G5.) 

(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.  April  21,  1917.) 

Taxation  «=942l(3>— Assbsshent— Discbip- 

noN  or  Pbopebtt. 
An  assestiment,  on  which  tax  title  Ib  claim- 
ed, of  property  a9  lots  1,  2,  and  3,  in  block  i'.i'2, 
town  of  B.,  though  made  in  1806,  and  though 
there  was  but  one  block  132  in  the  town,  is  in- 
■afficient  to  identify  tlie  lota;  two  raapa  diyid- 
ing  the  block  into  north  and  south  lots  having 
been  tiled  in  1875  and  1888,  and  one  dividing  it 
into  east  and  west  lots  having  Ijeen  liled  in  IbSU, 
and  thero  being  no  testimony  of  which  waa  the 
ofScial  map,  or  wUch  waa  in  use  at  the  time  the 
aacessment  was  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  722.  723.] 

Appeal  from  Superior  Gouit,  Kem  County; 
J.  W.  Mahon,  Judge. 

Action  by  R.  E.  Houghton  against  the 
Kern  Valley  Bank  and  others;  Ng  Hon  Kim 
intervening.  From  adverse  judgment  and  or- 
der, plaintiff  and  defendants  appeal.  Re- 
Tersed. 

Nancy  Ella  Houghton,  In  pro.  per.  Octave 
G.  Du  Py,  of  San  Francisco,  Rowen  Irwin, 
of  Bakersfleld,  O.  Brower,  J.  W.  P.  Laird, 
of  Bakersfleld,  Olney  &  Olney,  of  San  Fran- 
cisco, W.  S.  Allen,  of  Los  Angeles,  Fred  E. 
BortoB,  of  Bakersfleld,  and  Ehumet  H.  WU- 
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son  and  G.  C.  De  Garmo,  both  of  Los  An- 
geles, for'  other  appellants.  Charles  N, 
Sears,  of  Bakersfleld,  for  respondrat  Ng  Hon 

Kim 

CHIPMAN,  P.  J.  The  action  originally 
was  In  partition  and  involved  nnmerous  dif- 
ferent lots  of  land  owned  by  many  dlffereat 
persons.  Respondent,  Ng  Hon  Kim,  flied  a 
complaint  In  Intervention  in  the  nature  of 
an  action  to  quiet  title,  alleging  ownership 
in  fee  of  certain  three  of  the  lots  situated 
In  the  dty  of  Bakersfleld,  Kern  county.  In- 
tervener had  Judgment  In  bis  favor  from 
which  plaintiff  arid  defendants  appealed  to 
the  Supreme  Court. 

Tbe  judgment  and  order  denying  motion 
for  a  new  trial  In  favor  of  Intervener  were 
reversed.  157  Cal.  289,  107  Pac.  113.  The 
complaint  described  the  property  as  lots  1, 
2,  and  3,  block  132,  In  the  Baker  homestead 
tract,  according  to  the  map  of  said  tract  filed 
In  the  oflice  of  the  county  recorder  of  Kem 
county,  state  of  California,  on  the  3d  day  of 
April,  1889.  Intervener  claimed  title  under 
delinquent  tax  sales.  The  complaint  In  In- 
tervention described  the  property  as  "lota  1, 
2,  and  3  In  block  132,  situate  in  the  city  of 
Bakersfleld,  county  of  Kern,  state  of  Cali- 
fornia," but  made  no  reference  to  any  map. 
We  ^uote  from  the  opinion: 

"No  map  showing  the  location  of  any  lots  or 
blocks  was  introduced  in  evidence.  Undn-  the 
decisions  of  this  court  there  seems  to  t>e  no  ea- 
cape  from  the  cooclusiou  that  the  assessment  is 
prima  fade  invalid." 

The  assessment  book  was  offered  In  evi- 
dence and,  under  tbe  heading  "Description  of 
Property,"  showed  entries  as  follows:  "In 
the  town  of  Bakersfleld,  lots  1,  2,  3,"  and  un- 
der the  heading  "Block"  the  figures  "132" 
appeared.  The- theory  upon  which  the  deci- 
sion proceeded  was: 

"That  a  description  of  this  kind  is  of  such  a 
nature  as  to  indicate  that  the  property  can  ordi- 
narily be  located  only  by  reference  to  some  map 
br  plat,  and  no  such  map  or  plat  being  referred 
to  as  being  in  existence,  the  description  is  prima 
facie  insufflcicnt.  There  is  no  presumption,  in 
the  absence  of  such  a  reference  tliat  there  is 
such  a  map  in  existence." 

In  remanding  the  case  the  court  said: 
"Upon  a  new  trial  it  will,  of  course,  be  compe- 
tent for  the  intervener  to  offer  evidence  for  the 
purpose  of  showing  that  tbe  description  was 
sufficient.  To  this  end  he  may  show,  if  it  be  the 
fact,  that  there  was  of  record  at  the  time  of 
tbe  assessment  a  map  by  the  aid  of  which  tbo 
description  of  tbe  lota  in  question  would  serve 
to  fuUy  and  oompletdy  identify  and  locate 
them." 

At  tbe  second  trial  the  evidence  submit- 
ted at  the  former  trial  was  introduced  by 
stipulation,  and  Is  in  the  transcript  on  page 
31  down  to  the  middle  of  page  60,  at  which 
point  tbe  transcript  shows  as  follows: 

"Thereupon  the  trial  proceeded  and  the  inter- 
vener offered  in  evidence  a  map  entitled  Map  of 
the  'Baker  Homestead  Tract,'  which  was  in- 
dorsed: 'Filed  in  the  office  or  the  County  Re- 
corder of  Kern  County,  Cal.,  this  3d  day  of 
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April,  1888.  N.  R.  Pkckard,  Conaty  Recorder,' 
utA  the  same  was  admitted  in  erideace." 

Hie  plaintiff  and  defmdants  tbereupon, 
"with  a  Tlew  of  showing  that  there  were 
two  maps  of  block  132  In  Bakerafield,  and 
that  the  lots  In  the  blodcs  were  not  describ- 
ed In  the  same  manner,  nor  did  they  cover 
the  same  land,  and  vltb  a  view  of  showing 
that  there  existed  an  uncertainty  In  the  de- 
scription of  the  land  that  was  carried  Into 
the  assessment,  offered  In  evidence  two  maps 
of  Bakersfleld."  The  transcript  is  aa  fol- 
lows: 

"Thereupon  the  plaintiff  anil  (Ipfendants  offer- 
ed in  evidence  a  map  entitled  'Mnp  of  Bakera- 
field. Kern -County,  Cal..'  and  indorsed.  'Filed 
Id  the  office  of  the  Recorder  of  Kent  County. 
CaL.  August  17th.  1875.  F.  W.  Craie.  Record- 
er.* and  the  same  was  admitted  in  evidence. 

"The  plaintiff  and  defendants  b1«o  offered  In 
evidence  a  map  entitled  'Map  of  Bakerafield  and 
Somaer,  Kom  County,  OalLfomia,'  and  in- 
dwaed,  'Filed  in  the  office  of  the  County  Record- 
er of  Kern  County,  June  6th.  A.  D,  1888,  N. 
R.  Packard,  County  Recorder,'  and  the  same 
was  admitted  in  evidence." 

These  maps  were  by  sttpntatlon  omitted 
from  the  transcript  with  an  understanding 
that  either  party  might,  if  necessary,  pro- 
duce them  for  inspection  by  the  reviewing 
court.  Appellants  have  presented  In  their 
opening  brief,  at  page  13,  a  diagram  which 
shows  without  controversy  the  situation  of 
the  lots  Id  question  on  the  three  dlCfereot 
maps,  as  follows: 

Block  132,  Bakersfleld,  showing  division 
into  lots  as  delineated  on  map  offered  In  evi- 
dence by  ttie  Intervener,  respondent  herein, 
entitled  "Map  of  Baker  Homestead  Tract, 
Bakersfleld,"  filed  In  the  ofBce  of  the  county 
recorder,  Kern  county,  Cal.,  this  3d  day  of 
April,  1889.  N.  R.  Packard,  County  Re- 
corder. 
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Block  132,  Bakersfleld,  showing  division 
Into  lots  as  delineated  on  the  two  maps  of- 
fered In  evidence  by  the  plalntlfr  and  defend- 
onts,  appellants  herein,  entitled  Mnp  of  Bak- 
ersfleld, Kern  county,  Cal. — the  flrst  t>elng 
Indorsed,  "Filed  in  the  otOee  of  county  ro- 


cwder  of  Kem  county,  CaL.  August  17,  1875. 
F.  W.  Craig.  Recorder;"  the  second  map  be- 
ing Indorsed,  "Filed  In  the  office  of  Kem 
County  Recorder,  June  5,  1888.  N.  B.  Pack- 
ard, County  Recorder." 
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An  Inspection  of  these  maps  will  show 
that  block  132  is  the  same  size  In  all  three 
of  tbem — 204  feet  square;  that,  on  the  map 
of  Baker  homestead  tract  block  132  Is  di- 
vided In  12  lots  fronting  east  and  west  on  P 
and  Q  streets  with  an  alley  between  of  20 
feet  in  width;  that  lots  1,  2,  and  3  front  on 
P  street  with  a  depth  of  122  feet  and.  with 
half  of  the  alley,  would  make  one-fourth  of 
the  block  In  the  northwest  corner.  The  oth- 
er maps  show  that  the  block  Is  surrounded 
by  the  same  streets,  but  that  the  lots  front 
north,  and  south  on  T^venty-Fourth  and 
Twenty-Fifth  streets  and  the  block  Is  divided 
into  elKbt  lots.  Lots  1,  2,  and  3  on  tbose 
maps  have  a  uniform  width  frontage  of  66 
feet  and  a  depth  of  115%  feet,  whlcb  would 
be  three-eighths  of  the  block,  less  half  of  an 
alley,  and  are  In  the  northeast  comer  of  the 
block  and  have  a  frontage  of  108  feet  on 
Twenty-Fifth  and  115%  on  Q  street.  On  the 
face  of  the  maps  it  would  seem  impossible 
to  Identify  the  lots  In  question. 

There  was  but  little  oral  testimony,  which 
we  give  In  Its  entirety,  as  follows: 

"Mr.  Sears:  What  Is  your  namo?  A.  J.  M. 
Jameson.  Q.  What  office,  if  any,  do  you  hold 
in  this  county?  A.  County  assessor.  Q.  How 
long  have  you  been  asHesuor  of  this  county?  A. 
Since  1SS9.  Q.  You  have  the  supervision  over 
the  assessment  of  property  in  this  county?  A. 
Yes,  sir.  Q.  I  will  ask  you  if  ynu  know  any- 
thing as  to  this  map,  August  17,  1875?  A.  Well, 
I  have  seen  it  before.  Q.  Will  you  observe  lot 
132  upon  this  mnp?  A.  Y'es,  air.  Q.  Now  I 
will  snow  you  another  map  here  sought  to  be 
offered  in  evidence  by  the  plaintiff  which  shows 
to  have  been  filed  in  the  murder's  office  on  the 
5th  day  of  June.  18S8.  Have  you  ever  seen  that 
map?  A.  I  Mak  so.  Q.  Known  as  Bakers- 
Qetd  and  Sumner.  A.  I  think  I  have.  Q.  Will 
you  observe  as  to  block  132  upon  that  map  of 
Bakerafield.  Now,  in  making  your  assessments, 
do  you  know  as  to  whether  or  not  these  maps 
ore  in  use,  or  whether  or  not  they  have  tuen 
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abandoQ«d  In  making  the  asHSsmeDt  oi  propert7 
in  thia  city,  and  in  this  county?  A.  Well,  it 
would  take  a  comparisoo  of  a  map  I  think  to 
tell  that  In  making  my  asaeaament,  I  have  al- 
ways gone  by  the  official  map  at  the  time  the 
assessment  was  made  and  I  could  not  say  as  to 
that.  Q.  In  making  your  asKessments  in  this 
case,  and  involving  ihc  property  involved  in  thia 
case,  being  lota  1,  2,  and  3,  block  132,  the  assess- 
ment shows  that  the  same  was  assessed  at  that 
time,  at  the  time  of  the  assessment  as  shown  in 
this  case,  to  the  city  of  Dakersfield.  I  will  ask 
you  as  to  whether  or  not  at  the  time  of  the 
date  of  those  maps  there,  there  was  any  city  of 
Bakersfield?  A.  IIow  is  that?  Q.  Whether 
there  wus  any  city  of  Bakersfield,  known  as  the 
city  of  Bakersfield.  A.  It  was  not  incorporated 
— that  is,  I  don't  know — there  was  na  old  incor- 
poration a  good  many  years  ago;  I  don't  know 
anything  about  that,  but  memory  ia  that 
there  was  an  old  incorporation  a  good  many 
years  ago,  which  fell  through  witii;  hut  the  later 
incorporation  came  later. 

"Mr.  Houghton:  Of  which  the  record  is  the 
beet  evidence  of  when  the  city  was  incorporated, 
disincorporated  and  reincorporated. 

•The  Court:  That  is  true. 

"Mr.  Sears:  The  maps  theroselres  merely  show 
'Bakersfield'  and  'BakersHeld  and  Sumner,* 
while  the  assc^tsment  says  Mots  1.  2,  and  3  in 
block  132,  in  the  city  of  Bakersfield.'  Q.  Now, 
what  has  been  your  custom  and  procedure  in 
making  nBsesaments  in  this  city  as  to  the  descrip- 
tions as  Id  this  case,  for  instance,  in  property  in 
the  city  of  Bakersneld? 

"Mr.  Houghton:  \Vc  object  to  it  as  incompe- 
tent what  the  custom  has  been,  the  question  is 
what  has  been  done  in  this  case. 

"Mr.  Sears:  I  think  I  said  in  this  case.' 

"Mr.  Houghton:  The  record  speaks  Cor  itself 
as  to  what  has  been  done  in  r^nrd  to  the  as- 
sessments. 

"The  Court:  He  can  tell  how  he  made  this  as- 
sessment if  yon  want  him  to.  A  man  might 
have  a  custom  and  it  might  be  wrong,  and  they 
would  \iOt  be  bound  by  it 

"Mr.  Sears:  The  language  in  this  case  is  'ovt- 
dence  showing  the  system  of  assessment.* 

"The  Court:   You  can  show  that 

"Mr.  Sears:  What  has  been  the  system  of  as- 
seaaments  of  property  in  this  city?  A.  What 
do  you  mean,  in  descriptions,  in  describing?  Q. 
Yes,  aa  in  this  case,  the  property  is  situated  in 
the  city  of  Bakersfield?  A.  I  describe  it  by 
lota  and  blocka.  Q.  Have  you  found  that  that 
has  been  generally  sufficient  so  that  parties  may  . 
identify  the  property? 

"Mr.  Houghton:  Object  to  It  as  Irrelevant,  In- 
competent, and  immaterial. 

"The  Court:  The  objection  la  sustained. 

"Mr.  Scara:  Note  an  exception.  Q.  Now,  in 
making  the  Asscssmonts  in  this  caso,  as  'lots  1, 
2,  and  3,  in  block  132,'  if  there  were  another  map 
covering  the  same,  what  do  you  do?  A.  An- 
other map  covering  the  same  property?  Q.  The 
same  block  for  instance.  A.  You  mean  if  there 
was  a  duplicate  block  132  in  the  city  of  Bakers- 
field? Q.  Yes,  air.  A.  If  there  was  a  duplicate 
block  in  tbe  city  of  BakeraGeld,  it  would  be 
necessary  to  designate  it,  in  my  opinion,  aa  of 
a  certain  tract  Q.  Now,  in  assessing  the  prop- 
erty here  described  as  'lots  1,  2,  and  3,  in  block 
132.'  and  it  appeared  that  that  was  psrt  of  the 
Baker  homestead  tract,  has  it  been  the  general 
system  of  assesaingpropcrty  then,  as  lota  1,  2, 
and  3,  io  YAotA  1R2  of  the  Baker  homestead 
tract?  A.  No,  because  there  is  <HiIy  one  132  in 
the  city  of  Bakersfield.  I  think  a  few  Instances 
where  people  took  the  pains  to  write  in  'Baker 
home»!tead  tract'  in  giving  the  statement  in 
that  that  description  would  probably  be  carried 
into  the  roll  from  the  statement  but  io  an  in- 
stance where  a  person  gave  in  lots  3  and  4  or 
any  other  lots  in  block  132,  the  description  of 
'block  132*  I  considered  sufficient  for  tbe  de- 
scription of  the  property,  because  there  la  onlj 


one  block  1^  In  Uio  dty  «f  Bakersfield.  Q. 

There  is  at  this  time  only  one  block  132  in  the 
city  of  Bakersfield,  and  that  ia  in  the  Bak«r 
homestead  tract?  A.  Yes,  sir. 

"Mr.  Sears:  Take  the  witness. 

"Mr.  Houghton:  That  is  aU." 

Tbe  BssMsment  book  of  tbe  j/rov^^  show* 
ed  as  follows: 

"T'nknown  Owners— Tn  Town  of  Bakersfield— 

iMts  one,  two.  throe,  block  1.12,  value  $115.00. 
Total  tax,  $1.90.   School  tax,  29  cents.'* 

In  all  the  iDstniments  relating  to  tbe  as- 
sessment and  in  all  subsequent  conveyances 
this  description  is  followed  and  tn  none  of 
them  ia  there  any  reference  to  a  map.  It 
thu.s  appears  that  there  were,  at  tbe  tlnoa 
these  lots  were  assessed,  three  maps  of  rec- 
ord of  tbe  town  of  Bakersfield — one  entitled 
"Baker  Homestead  Tract,"  one  entitled  "Map 
of  Bakersfield,"  and  one  entitled  "Bakers- 
field and  Sumner,"  both  of  the  latter  ba\lns 
been  filed  before  the  first  one  above  men- 
tioned. The  most  than  can  be  said  of  tbe 
testimony  of  tbe  assessor  is  that  In  the  as- 
sessment he  described  tbe  property  by  "lots 
and  blocks";  that  it  has  not  been  the  gen- 
eral system  of  assessing  these  lota  as  of  the 
Baker  homestead  tract,  "because,"  as  the  as- 
sessor stated,  "there  Is  only  one  132  in  tbe 
city  of  Bakersfield."  He  testified,  "I  think 
in  a  few  Instances  where  people  took  tbe 
pains  to  write  in  'Baker  homestead  tract'  In 
giving  tbe  statement"  that  description  would 
probably  be  carried  into  the  roll,  but  where 
a  person  gave  In  "lots  in  block  132  the  de- 
scription of  'block  132'  I  considered  sufficient 
for  the  description  of  the  property,  because 
there  Is  only  one  block  132  in  the  city  of 
Bakersfield.  Q.  There  la  at  thia  time  only 
one  block  132  in  the  dty  of  Bakersfield,  and 
that  is  the  Baker  homestead  tract?  A.  Yes» 
sir."  It  Is  not  disputed  that  these  three 
maps  relate  to  the  same  lots  and  block  and 
the  assessor  expressed  the  opinion  that  "U 
there  was  a  duplicate  block  in  the  city  of 
Bakersfield,  it  would  be  necessary  to  desig- 
nate it  as  of  a  certain  tract."  l^e  witness 
testified,  "In  making  my  assessment,  I  have 
always  gone  by  the  official  map  at  the -time 
the  assessment  was  made,"  but  he  could 
not  say  whether  the  maps  of  1875  and  1S88 
were  In  use  when  he  made  his  assessment 
and  he  did  not  state  which  map  was  the 
otilcial  map.  When  the  case  was  remanded 
it  went  back  with  tbe  statement  that  Inter- 
vener "may  show.  If  it  be  tbe  fact  that  there 
was  of  record  at  the  time  of  tbe  assessment 
(the  assessment  was  made  in  1896)  a  map 
by  the  aid  of  which  the  description  of  the 
lots  in  question  would  sen'e  to  fully  and 
completely  Identify  and  locate  tbcm." 

In  the  case  of  Bali^  v.  Monroe,  160  CaL 
560,  89  Pac.  352,  a  case  dted  with  approval 
by  the  court  when  the  present  case  was  de- 
cided, the  question  of  the  sufllclency  of  the 
description  was  Involved  where  a  party  was 
claiming  under  a  tax  title.  In  discussing  the 
use  of  a  map  for  Identification  of  the  prop- 
erty»  tbe  court  said: 
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•It  was,  however,  permissible  to  show,  in  aid 
of  thi»  deiicriptioQ,  that  it  was  in  fact  suQicteiit 
to  identifr  the  land,  and,  in  this  behalf,  to  show 
the  rwordod  map  of  such  Pcllissier  tract,  desig- 
natiDK  with  certainty  the  property  referred  to 
in  the  assessment.  If  by  auch  evidence  it  was 
made  to  appear  that  there  was  such  a  recorded 
map,  and  odIj  one  siirh  map,  or.  if  more  than 
<Mie.  no  (lifTereDce  tlierein  so  far  as  the  assessed 
property  was  concerned,  the  evidence  was  saffi- 
dent  to  suRtnin  a  conclusion  that  the  aRsessment 
suffivieutly  identified  the  property.  The  trial 
court  lind  the  right  to  assume,  in  the  absence  of 
a  shiiwiog  to  the  contrary  by  the  person  assail- 
ing the  description,  that  there  was  but  one 
rvllissicr  tract  tn  the  county  of  Los  Angeles,  and 
that  tliis  irnct  and  the  extent  of  its  boundanes 
wero  well  known  by  that  name.  People  v.  I^eet, 
23  Cal.  ICL" 

The  court  then  quoted  from  Best  v.  Wohl- 
fbnl,  144  Cal.  73.3,  78  Pac.  293,  as  follows: 

"Parol  evidence  will  not  be  admitted  to  help 
out  a  defective  description,  or  to  show  the  in- 
tention with  which  it  was  made,  or  to  resolve 
an  ambiguity  in  its  terms.  •  •  •  If  refer- 
ence is  made  to  a  map.  the  map  thereby  becomes 
a  port  of  the  description,  and  may  be  read  in 
evidence  to  identify  the  land,  by  showing  that 
it  is  delineated  thereon  according  to  thp  recital; 
and  although  it  is  not  competent  to  show  that 
any  particular  map  was  intended,  if  none  is 
referred  to.  yet  if  it  can  be  shown  that  there  Is 
■  onlv  one  map  of  a  tract  which  includes  the  lot 
in  controversy,  upon  which  this  lot  is  delineated 
or  desiBnated,  and  that  that  map  U  well  known 
and  gecemlly  accepted  as  authentic,  it  niay  be 
received  in  evidence  ns  tending  to  identify  the 
land  before  the  court." 

Se«  Fnrrey  v.  Laatz,  162  Cal.  397, 122  Pac. 
1073;  Campbell  v.  Sbafer,  162  C«l-  297,  121 
Pac  737;  McTifluchlnn  v.  Bonynge,  15  Cat 
App.  240.  114  Pac.  798. 

There  was  no  evidence  that  these  lota  were 
ABsessed  Id  accordance  with  any  existing  sys- 
tem of  numbering  lots  and  blocks  as  shown 
hy  but  one  map,  nor  Is  there  evidence  that 
the  lots  delineated  on  all  the  mope  Introduc- 
ed are  the  same  and  embrace  the  same  land. 
Ttte  maps,  In  oar  opinion,  add  to  the  uncer- 
tainty of  the  description  In  the  assessment 
rather  than  "to  fully  and  completely  Identify 
and  locate  them."  Bearing  In  mind  that 
there  is  bnt  one  block  132  in  the  city  of 
Bakersfleld  and  that  all  three  of  these  maps 
refer  to  that  and  no  other  block,  It  Is  plain 
enough  that  lots  1,  2,  and  3  as  delineated 
on  the  1SS9  map  are  In  a  different  part  of 
the  block  and  do  not  embrace  all  the  land 
referred  to  by  lota  1,  2,  and  3  In  the  other 
mapa.  "The  purposes,  to  be  subserved  by  the 
description,"  said  the  court,  In  Best  v.  Wohl- 
fbrd.  snpra.  "are  to  enable  the  owner  to  dls- 
cbnrge  his  land  from  the  lien  of  the  assess- 
ntent  by  paying  the  same ;  and  also.  In  case 
the  land  shall  be  aold  to  satisfy  the  Hen, 
that  bidders  may  know  what  land  la  of- 
fered for  sale,  and  that  the  purchaser  may 
receive  a  sufficient  conveyance.  The  assess- 
ment becomes  a  lieu  only  upon  the  land 
which  la  described  In  the  assessment  book, 
and  it  Is  therefore  essential  that  sucb  de- 
Bcriptlon  be  sufflcleotly  definite  to  Inform  the 
owner  whether  any  of  his  land  Is  burdened 
by  the  Hen.  The  description  most  be  such 
that  the  land  claimed  by  virtue  of  the  deed 


can  be  Identified  or  located  upon  the  groiind 
by  means  thereof." 

The  judgment  rested  npon  the  finding  of 
the  trial  court  "that  the  said  property  waa 
daly  assessed  by  the  county  assessor  of  Kent 
county,  In  the  year  1896,  for  the  year  1896.** 
This  finding  Is  challenged  on  the  ground 
"that  the  description  of  the  land  in  said  as- 
sessment was  not  sufTlcIeot,  and  on  account 
of  the  want  of  such  description  the  assess- 
ment was  void."  We  think  that  this  finding 
is  not  sustained  by  the  evidence. 

The  Judgment  and  order  are  therefore  re- 
rersed. 

We  concur:  HABT,  J.;  BURNETT,  J. 


(13  Okl.  Gr.  784) 
LEVY  V.  STATE.    (No.  A-2384.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 

May  26,  1917.) 
Appeal  from  County  Court,  Logan  County; 
J.  O.  Strang,  Judge. 

Paul  Levy  was  convicted  of  gamizig  and 
appeals.  Affirmed. 

E.  I.  Sadler,  of  Guthrie,  for  plaintiff  in 
error.  R.  McMillan,  Aaat  Atty.  Gen.,  for 
the  State. 

PER  crRTAM.  Paul  Levy  was  convicted 
in  the  county  court  of  Logan  conntj  on  a 
charge  of  conducting  a  game  of  chance  play- 
ed with  dice,  and  his  punishment  fixed  at  a 
fine  of  flOO  and  imprisonment  in  the  county 
Jail  for  %  period  of  30  days. 

An  examination  of  the  record  discloses  no 
error  sufficient  to  warrant  a  reversal  of  the 
Jadgment  of  the  trial  coort  It  la  therefore 
affirmed. 

(U  Gkl.  Cr.  46?) 
Ex  pairte  MONROE.   (No.  A-^Q22.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 

May  29,  1917.) 
Habeas  corpus  by  T.  J.  Monroe  against  ' 
W.  B.  Nichols,  Chief  of  Police  of  Oklahoma 
City.  Writ  denied. 

J.  T.  Michael,  of  Oklahoma  City,  for  peti- 
tioner.   Frank  Watson,  of  Oklahoma  City, 

for  respondent. 

PER  CURIAM.  On  this  day  a  petition  for 
writ  of  habeas  corpus  on  behalf  of  T.  J.  Mon- 
roe was  filed  in  this  court,  averring  in  sub- 
stance that  petitlqner  la  unlawfully  restrain- 
ed of  his  liberty  and  Illegally  Imprisoned  in 
the  city  Jail  of  Oklahoma  City  by  W.  B. 
Nichols,  chief  of  police  of  said  dty. 

It  appearing  that  said  petitioner  is  held 
in  custody  under  and  by  virtue  of  a  com- 
mitment Issued  by  the  municipal  Judge  of 
said  city,  in  pursuance  of  the  judgment  and 
sentence  of  said  court,  wherein  said  petition- 
er was  adjudged  guilty  npon  a  charge  of 
vagrancy  and  was  sentenced  to  pay  a  fine  of 
$19  and  ¥1  costs,  the  writ  of  habeas  cor- 
pus will  be  denied. 
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(U  OkL  Cr.  788) 

MOBBIS  T.  8TATB.   (Ko.  A-24Sg.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  26,  1S17.) 

Appeal  from  County  Court,  Beaver  Coun- 
ty ;  John  A.  Spotin,  Judge. 

Walter  Morris  was  convicted  of  petty  lar- 
ceny, and  appeals.  Affirmed. 

E.  H.  Loofbourrow,  of  Beaver,  for  plain- 
tiff in  error.  B.  McMillan,  Asst  Att?.  Cen.. 
tot  fbe  Stote. 

FEB  CUBIAM.  Plaintiff  in  error,  Walter 
Morrla,  was  convicted  at  the  March,  1915, 
term  ot  the  county  coart  of  Beaver  county 
im  a  charge  of  petty  larceny  and  hie  punish- 
ment fixed  at  a  fine  of  $10. 

Upon  a  careful  examination  of  the  record, 
we  find  no  error  suffideut  to  warrant  a  re- 
versal of  the  Judgment  It  is  therefore  af- 
firmed. 


as  Okl.  Cr.  736) 

TfiAMMELL  v.  STATE.    (No.  A-2481.)* 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Bfay  26,  1917.) 

Appeal  from  County  Court,  Kiowa  Coun- 
ty; J.  S.  Carpenter,  Judge. 

Tom  Tranimell  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Affirmed. 

O.  J.  Logan,  of  Hobart,  for  plaintiff  in  er- 
ror. B.  McMillan,  Asst.  Atty.  Oen.,  for  the 
State. 

FEB  CURIAM.  The  plaintiff  In  error, 
Tom  Trammell,  was  convicted  at  the  April, 
1915,  term  of  the  county  court  of  Kiowa 
county,  diarged  with  having  unlawful  posr 
session  of  intoxicating  liquor  with  Intent  to 
sell  the  same,  and  his  punishment  fixed  at 
a  fine  of  $60  and  impriaonmeot  in  the  coun- 
ty jail  for  30  days. 

A  careful  examination  of  the  briefs  and 
record  in  this  case  discloses  no  error  which 
would  Jtratl^  a  reversal  of  the  judgment.  It 
Is  therefore  affirmed. 


(U  Okl.  Cr.  62S) 

ALLEN  et  sL  T.  HUSTON,  District  Judge. 

(No.  A-2580.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  14.  1017.) 

(S^yHabua  by  the  Court.) 
CouBTS  ^=»20T(4>— Mandamus— Jurisdiction 
OF  CsiMiNAL  Court  of  Appeals— Acts  or 
IivFEBioR  Court. 
The  Criminal  Court  of  Appeals  has  jurisdic- 
tion to  issue  the  writ  of  manuamus  directed  to 
an  inferior  court,  in  the  exercise  or  in  aid  of 
its  appeUate  jurisdiction,  when  the  same  is  a 
pn«er  proceeding  in  a  criminal  case. 


BBPOBTBB  (pkL 

Mandamus  by  Mhmle  ABen  against  A.  H. 
Hnston,  Judge  of  the  Eleventli  Judicial  Dis- 
trict, sitting  as  Judge  ot  the  District  Court 
in  and  for  the  County  of  Payne  and  ^te 
of  Oklahoma.  Writ  allowed. 

J.  M.  Springer  and  Robert  A.  Lowry,  both 
of  Stillwater,  for  peUtloner.  B.  McMillan. 
Asst.  Atty.  Gen.,  for  respondent 

DOTLE,  P.  J.  This  was  a  petition  ft>r 
writ  of  mandamus  to  the  Honorable  A  H. 
Huston,  Judge  of  the  Eleventh  judicial  dis- 
trict, sitting  as  Judge  of  the  district  court 
of  Payne  county,  to  command  him  to  correct 
the  record  In  a  certain  case  wherein  the 
petitioner  had  been  convicted  of  manslaugh- 
ter In  the  first  degree,  and  was  sentenced  to 
imprisonment  in  the  penitentiary  for  the 
terra  of  eight  years. 

The  petition  alleges  that  after  the  Jury 
had  retired  to  deliberate  upon  their  verdict 
the  presiding  Judge  left  the  county  of  Payne, 
and  that  he  had  refused  to  correct  the  rec- 
ord to  show  such  absence.  The  material 
allegations  of  said  petition  are  as  follows: 

"That  thereafter,  and  while  said  jury  were 
;et  in  charge  of  said  bailiff  and  were  dcliberat-' 
mg  of  their  verdict  and  before  said  jury  bad 
agreed  or  returned  a  verdict  into  court  and  it 
8:14  o'dock  a.  m.  on  the  morning  of  October  16, 
101!^  the  said  Hon.  A.  H.  Huston,  judge  of 
said  district  court,  left  the  rity  of  Stillwater, 
which  said  dty  is  the  county  seat  of  Farne 
county,  etate  of  Oklahoma,  aad  the  place  pro- 
vided by  law  in  and  where  the  district  court 
in  and  tor  said  Payne  county  must  be  held  and 
traveled,  by  passenger  train  upon  the  Atcbisoa, 
Topeka  &  i^anta  F6  Railway  from  said  city  of 
Stillwater  to  the  city  of  Guthrie,  in  the  county 
of  Logan  and  state  of  Oklahoma,  and  that  sud 
Hon.  A.  H.  Hnston  so  absented  himself  from 
said  city  of  Stillwater. 

"Tliat  about  9:30  o'clock  a.  m.  on  the  said 
16th  day  of  October,  1015,  the  jury  in  said  cause 
finally  agreed  upon  a  verdict  and  in  char^  of 
the  bailiff  was  orought  into  the  district  court 
ro<Hn  in  the  <Axy  of  Stillwater,  county  of  Payne, 
state  of  Oklahoma.  That  at  said  time  the  said 
judge  of  the  district  court  had  passed  without 
the  county  ot  Payne  and  was  at  some  point  in 
the  county  of  Logan  and  state  of  Oklahoma,  on 
his  Bsid  passage  to  the  dty  of  Guthrie. 

"That  at  the  adjournment  of  court  on  the 
evening  of  the  15tb  day  of  October,  1915.  it  was 
agreed  In  open  court  between  the  attorneys  for 
the  plaintiff  and  the  county  attorney  and  lo  the 
presence  of  said  district  judge  that  in  the  eveat 
said  jury  should  not  agree  before  the  departure 
of  said  district  judge  for  Guthrie  the  next  mom- 
ing  that  one  Bobt.  A.  Lowry,  an  attorney  of 
aaid  Payne  county  bar,  should  act  as  special 
judge,  and  should  receive  said  verdict,  ai^rovc 
the  same,  and  cause  the  clerk  to  read  and  enter 
the  same  of  record. 

"That  no  atfidavit  of  disqualificatfoo  was  filed 
and  no  certificate  of  disqualification  was  filed 
by  said  district  judge,  and  that  said  agreement 
was  the  oral  agreement  made  by  snid  persona 
and  said  parties  in  said  court  That  by  reason 
of  the  fact  that  no  affidavit  of  disqualification 
had  been  filed  or  no  certificate  of  disqualificaticn 
had  been  filed  by  said  district  judge  and  fur  the 
reason  that  the  said  Bobt  A.  Lowry  was  of  the 
opinion  that  he  bad  no  authority  upon  the  rec- 
ord in  said  cauoe  to  act  as  Kuch  district  judge, 
said  Bobt  A.  Lowry  refused  to  accept  sucfa  ap- 
pointment w  to  BO  act,  and  so  notified  the  wmm 


4^For  aU»r  essvr  m«  ssme  topic  snd  KEY -NUMBER  In  aU  Kay-Numtwrad  Diitsts  and  Indaies 

"Rebesrlng  denied  September  25,  1817. 
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diBtrict  jndge  before  Ws  departure  from  Still- 
water on  the  monimg  ot  the  16tll  day  of  Octo- 
ber, 1915. 

"That  it  was  thereupon  proposed  b;  said  dis- 
trict judge  that  if  the  said  county  attorney  and 
this  plaintiff  and  her  attorneys  should  agree  and 
in  the  event  said  jury  returned  a  verdict,  the 
said  Robt.  A.  hovrj  should  receive  said  ver- 
dict, approve  the  same  and  direct  the  clerk  of 
said  court  to  read  and  record  said  verdict  aod 
take  sucb  further  proceedings  as  said  district 
judge  might  have  done,  if  personally  present, 
and  that  the  record  in  said  cause  should  be  made 
to  state  and  recite  the  presence  of  said  Hon.  A. 
H.  HustiHi,  judge  of  tbo  said  district  court,  and 
that  all  proceedings  so  had  and  done  by  said 
Robt.  A.  Lowry  were  in  fact  had  and  done  in 
open  court  before  said  Hon.  A.  H.  Huston,  as 
judge  of  said  district  court  and  by  him  and  in 
his  presence. 

"Tlint  after  said  Jurr  had  agreed  upon  a  ver- 
dict iu  said  cause  and  had  been  produced  at  said 
courthoii!<e  by  the  bailiff  having  them  in  charge, 
the  said  Robt.  A.  Liowry  stated  to  the  said  coun- 
ty attorney  and  to  the  attonieys  for  this  plain- 
tiff the  proposition  so  made  by  said  district 
judge,  and  thereupon  the  said  county  attorney 
and  the  attorneys  for  this  plaintiif  agreed  that 
the  said  Rubt.  A.  Lowry  should  proceed  in  ac- 
cordanco  with  such  agreement,  and  that  the  rec- 
ord in  said  district  court  should  be  made  in  all 
respects  as  though  said  proceedings  were  had 
and  done  by  the  said  district  judge  then  present 
aa<l  presiuiug,  but  that  suiil  agreemeut  was  not 
made  in  open  court,  nor  was  said  agreement 
made  io  the  presence  of  said  district  judge,  nor 
was  said  agreement  made  while  said  <listrict 
judge  was  in  the  county  of  Payne,  state  of  Okla- 
homa, and  that  such  agreement  was  in  fact  an 
agreement  only  between  the  county  attorney  of 
said  Payne  county  and  the  attorneys  for  the 
plaintiff  herein,  made  out  of  court  and  conveyed 
no  judicial  authority  or  power  whatever  upon 
the  said  Rol>t.  A.  Lowry,  and  did  not  in  law 
authorize  the  making  and  entering  into  the  rec- 
ords of  said  district  court  ot  Payne  county  of 
the  trial  record  falsely  showing  the  presence  of 
Raid  district  judge,  and  that  proceedings  were 
bad  and  done  by  him. 

"That  thereafter  and  at  a  time  after  said  dla- 
trict  Judge  had  passed  beyond  the  boundaries  of 
Payne  county,  the  said  Robt  A.  Lowry,  so  act- 
ing upon  the  agreement  hereinbefore  set  forth, 
caused  the  sheriff  to  make  a  proclamation  that 
■aid  district  court  was  convened  and  inquired 
of  said  jury,  if  they  had  ajtrecd  upon  a  verdict 
and  upon  said  jury  answering  that  they  had,  he 
caused  aald  verdict  to  be  jMsaed  to  him,  and, 
having  eiamined  said  verdict,  passed  said  ver- 
dict to  the  clerk  of  said  court  and  directed  said 
clerk  to  read  and  record  said  verdict,  am]  there- 
upon inquired  of  counsel  tor  plaintiff  herein  if 
they  desired  lald  jury  be  polled,  and  thereupon 
at  their  request  he  polled  said  jury,  snd  each 
of  said  jurymen  having  separately  answered  that 
he  was  satined  with  said  venlict,  informed  said 
jury  that  by  order  of  the  said  district  judge 
th^  were  excused  until  the  recouTening  of  said 
district  court  at  0  o'dock  a.  m.  on  the  iBth  day 
of  October,  1915.  and  thereupon  said  jury  sep- 
arated and  returned  to  their  homes  at  various 
points  in  said  county  of  Payne,  and  have  not 
since  said  time  reconvened  or  appeared  in  said 
court  as  a  jury  body  In  said  cause  against  this 
defendant. 

'That  said  persons  so  appearing  as  a  ;jury  in 
■aid  cause  produced  a  paper  writing,  which  was 
a  pretended  verdict  against  this  plaintiff  find- 
ing her  guilty  of  the  charge  of  manslaughter  in 
the  first  degree,  and  fixing  her  punishment  as 
imprisonment  in  the  penitentiary  tor  a  period  of 
eight  years. 

"Iliat  the  records  of  said  district  court  were 
on  said  16th  day  of  October,  1916,  falsely  made 
to  show  the  presence  of  said  district  judge  dur- 
ing  all  proceedings  had  and  done  in  said  cause 


on  said  date,  and  that  said  records  wholly  fail 
to  show  and  now  fail  to  show  that  said  proceed- 
ings in  fact  were  had  and  done  by  a  substitute 
for  said  district  Judge,  and  that  said  district 
jud^e  was  absent  fmn  said  court  during  said 
entire  day. 

"That  thereafter,  on  the  18th  day  of  October, 
1915,.  because  of  the  premises  hereinbefore  set 
forth  and  in  order  that  the  records  of  the  dis- 
trict court  in  said  cause  might  show  the  truth, 
and  for  the  purpose  of  protecting  the  plaintiff  in 
her  rights  to  her  day  in  court,  and  for  the  pur- 
pose of  causing  said  record  to  show  the  facts  and 
the  truth  in  order  that  she  might  present  ber 
motion  for  a  new  trial  in  said  cause  and  might 
thereafter  appeal  said  cause  to  the  appellate 
court,  and  in  order  that  she  might  present  the 
full  facts  and  truth  in  said  cause  to  the  proper 
court  upon  a  petition  of  habeas  corpus,  the 
plaintiff  herein  filed  in  said  court  and  in  said 
cause  her  motion  for  an  order  requiring  the 
clerk  to  cause  the  record  in  said  cause  to  show 
the  truth  and  the  facts  as  to  all  proceedings  had 
and  done  in  said  cause  or  purporting  to  have 
been  had  and  done  in  said  cause  on  said  16th  day 
of  October.  1915,  a  true,  correct,  and  certified 
copy  of  which  motion,  'together  with  the  affi- 
davits made  a  part  thereof  and  presented  there- 
with is  hereto  attached,  marked  Exhibit  C,  and 
maf'e  hereof  a  part 

"That  thereafter  and  on  the  ll»th  day  of  Oe- 
tober,  1915.  and  on  a  regular  judicial  day  of 
f:aid  court,  her  said  motion  came  duly  oo  to  be 
heard,  and  the  court,  having  heard  and  consider- 
ed tlie  same,  overruled  plaintlfTs  said  motion, 
to  which  the  plaintiff  at  the  time  duly  excepted. 
That  a  true,  correct,  and  certified  copy  of  the 
record  and  the  journal  entry  of  the  overruling 
of  said  motion  is  hereto  attached,  marked  Ex- 
hibit D,  and  made  hereof  a  part  That  there- 
after, and  upon  the  same  day,  plaintiff  being  de- 
sirous of  preserving  in  the  record  of  said  cause 
all  of  the  matter!)  and  things  hereinbefore  set 
forth  and  complainnl  of,  and  in  order  that  she 
might  either  upon  habeas  corpus  or  upon  an  ap- 
peal to  the  Criminal  Court  of  Appeals  present 
from  the  record  in  said  cause  the  actual  facts 
and  the  truth  as  to  all  proceedings  bad  a^d 
done,  or  pretended  to  have  been  had  or  done  in 
said  cause  prececling  her  sentence  to  the  peniten- 
tiary therein  filed  with  the  clerk  of  saiil  court  and 
presented  to  said  court  her  application  and  mo- 
tion for  (he  settling  and  allowance  by  said  court 
of  her  bill  of  exceptions  in  said  cause,  a  tfue 
correct,  and  certified  copy  of  which  hill  ot  ex- 
ceptions is  hereto  attached,  marked  Exhibit  E, 
and  made  hereof  a  part. 

"That  tberenfter  aod  upon  the  same  day  plain- 
tiffs motion  For  the  settling  and  allowance  of 
her  said  bill  of  exceptions  came  on  isefore  said 
court  for  hearing,  and  the  court,  having  heard 
and  considered  the  same,  overruled  plaintiFs  ap- 
plication and  motion,  and  refused  to  either  con- 
sider, correct,  settle,  or  sign  aay_  bill  of  excep- 
tions whatever  for  plaintiff  In  said  cause.  That 
proceedings  were  had  and  done  by  said  court 
upon  said  motion  aa  shown  by  a  true,  correct, 
and  certified  copy  of  the  journal  entry  of  rec- 
ord in  said  cause  hereto  attached,  marked  Ex- 
hibit B,  and  made  hereof  a  part. 

"That  plaintiff  herein  has  exhausted  all  of  her 
remedies  in  said  district  court  of  Payne  county, 
Okl.,  and  that  she  has  no  speedy  or  adequate 
remedy  or  relief  at  law,  and  that  plaintiff  herein 
is  entitled  as  a  matter  of  right  to  have  her  said 
bill  of  exceptions  considered,  settled,  allowed, 
and  signed  in  order  that  she  may  preserve  the  er- 
ror of  the  said  district  judge  of  Payne  county. 
Okl.,  in  the  record,  and  may  prepare  an  appeal 
to  the  Court  of  Criminal  Appeals  for  the  pur- 
pose of  testing  the  illegality  of  her  present  cus- 
tody and  confinement 

"That  plaintiff  herein  farther  states  that  she 
is  now  in  the  custody  ot  the  sheriff  of  Payne 
connty,  OkL,  and  being  confined  id  the  coun- 
ty Jau  at  Pawnee,  in  Pawnee  county,  Okl.,  nn- 
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der  a  pretended  sentence  in  said  c&nae  of  State 
of  Oklahoma  v.  Minnie  Allen  et  nl..  rendered  and 
entered  in  said  district  court  of  Payne  county, 
Okl.,  on  the  19th  day  of  October.  1915.  That 
she  is  unable  to  give  a  bond  in  the  sum  of  $8,000 
aod  unable  to  fully  perfect  her  appeal  in  said 
cause  or  to  present  to  this  said  court  her  peti- 
tion in  habcos  corpus  nntil  said  A.  H.  Fhistnn, 
as  judge  of  said  district  court,  shall  have  acted 
upon  ber  said  bill  of  exceptions. 

"That  plointiff  herein  further  states  that  on 
fhe  presentation  of  said  bill  of  exceptions,  un- 
der the  requiri'mnnts  of  the  statute  of  the  state 
of  Oklahoma,  it  became  and  vaa  the  duty  of 
said  district  Judge  to  fully  and  fairiy  consider 
said  bill  of  exceptions,  topether  with  all  the  evi- 
dence thereto  attached  and  made  a  part  thereof, 
and  if  he  found  said  bill  of  exceptions  to  be 
true  and  correct  to  wgn  the  same  and  cause  the 
same  to  be  made  a  part  the  record  fn  said 
cause,  and  if  be  found  said  bill  of  exceptions  In 
any  respect  to  be  incorrect,  to  correct  said  hill 
of  excej»tions  so  that  the  same  should  show  the 
truth  of  and  coocernins  all  matters  therein  al- 
iened, and  to  so  settle  said  bill  of  exceptions 
and  sign  the  same  and  cause  tbe  same  to  be 
made  a  port  of  the  record  in  said  cause.  That 
the  plnintifTs  motion  hereinbefore  set  forth  to 
cause  said  record  to  be  corrected  so  as  to  show 
tbe  facts  is  not  a  part  of  tbe  record  proper  in  a 
criminal  procedure,  and  tbe  error  of  said  dis- 
trict judge  in  overruling  the  same  cannot  be  pre- 
sented to  the  Apr>e]late  Court  upon  a  transcript, 
and  thot  tbe  plaintiff  herein  desires  on  her  ap- 
peal to  present  her  cause  to  said  Appellate  Court 
upon  a  transcript  of  the  proceedings  had  and 
done  therein  without  being  compelled  to  go  to 
tbe  expense  of  making  up  a  case-made  therein. 

"Wherefore  the  plaintiff  herein,  Minnie  Allen, 
moves  the  court  for  a  peremptory  writ  of  man- 
damus refjuiring  said  Hon.  A.  H.  Huston,  as 
judge  of  the  Eleventh  judicial  district,  sitting  as 
judge  of  the  district  court  in  and  for  the  count; 
of  Payne,  state  of  Oklahoma,  in  said  district  to 
consider  the  said  bill  of  exceptions  heretofore 
filed  and  presented  by  her  In  the  case  of  State 
of  Oklahoma  t.  Minnie  Allen  et  al..  pending  in 
the  district  court  of  Payne  county,  state  of 
Oklohoma,  and  if  it  appear  to  him  therefrom 
that  the  allegations  contained  in  said  bill  of 
exceptions  are  true  and  correct  upon  the  affida- 
vits and  evidence,  to  sign  said  bill  of  exceptions 
as  a  true  and  correct  bill  of  exceptions  and  cause 
the  same  to  be  made  a  part  of  her  reconi  in  said 
cause,  and,  if  he  find  said  bill  of  exceptions  un- 
true or  incorrect  in  any  matter  or  thine  there- 
in recited,  to  correct  said  bill  of  exceptions  so 
that  tbe  same  shall  show  the  truth  and  tbe  tacts 
as  to  matters  and  tbin^  therein  set  forth  and  to 
BO  settle  and  sign  said  bill  of  exceptions  and 
cause  the  same  to  be  made  a  part  of  the  record 
in  said  cause,  or,  if  this  honorable  court  shall 
hold  that  plaintiff  is  not  entitled  to  a  peremp- 
tory writ  of  mandamus,  that  an  altemntive  writ 
of  mandamus  issue,  and  that  the  said  defendant 
be  cited  to  appear  before  this  honorable  court 
at  the  time  to  be  by  it  fixed  and  show  cause 
why  such  writ  of  mandamus  should  Dot  be  la- 
sueu  and  enforced  against  bim." 

An  alternative  writ  of  mandamus  Issued, 
to  which  tbe  following  return  was  duly  made : 

"Cornea  now  A.  H.  Huston,  defendant  above 
named,  and  makes  return  upon  tbe  alternative 
writ  of  mandamus  issued  by  the  lion.  Thos.  H. 
Doyle,  presiding  judge  of  the  snid  Criminal 
Court  of  Appeals  In  the  above-entitled  cause  on 
the  17th  day  of  November.  A.  D.  1915,  and 
states:  That  he  has  complied  with  the  order  of 
said  court  and  writ,  and  nas  on  this  dato  signed 
a  bill  of  exceptions  in  accordance  with  the  facts, 
a  true  and  correct  copy  of  which  is  hereto  at- 
tached and  made  a  part  of  this  return: 

"Be  it  remembered,  that  the  trial  of  the  above- 
entitled  cause  waa  commenced  in  the  above-enti- 
tled court  before  the  Hon.  A.  H.  Huston,  diatrlct 


Judge  of  the  Eleventh  judicial  district  of  tba 
state  of  Oklahoma,  in  and  for  Payne  county, 
on  the  14th  day  of  October.  1915.  That  there- 
after on  the  15th  day  of  October.  1915,  tbe  evi- 
dence, instructions,  and  argument  of  counsel  in 
said  cause  was  duly  completed  and  said  cause 
'  submitted  to  the  jury,  ajid  the  jury  retired  in 
charge  of  a  sworn  bailiff  to  deliberate  upon  their 
verdict,  and  the  court  thereupon  recessed  pend- 
ing the  return  by  aaid  jury  of  said  verdict. 

"Be  it  remembered,  that  at  the  time  of  tbe 
ailjoummejit  of  said  court  on  said  15th  day  of 
October.  1915,  and  during  the  night  followiDg 
and  the  next  morning,  tbe  said  honorable  district 
judge  was  ill,  Infirm,  and  sick,  and  that  by  rea- 
son  of  such  inRrmity  it  became  necessary  for  the 
said  honorable  district  judge  to  return  to  bis 
home  at  Guthrie,  on  tbe  morning  train  on  Sat- 
urday, tbe  16th  day  of  October,  1915.  wliicli 
train  left  the  depot  at  Stillwater  on  said  date  at 
8:18  a.  m. 

"Re  it  further  remembered  that  on  the  evening 
of  Friday,  the  15th  day  of  October,  A.  D.  1015, 
and  in  view  of  such  Ulness,  it  was  agreed  be- 
tween A.  W.  Turner,  county  attorney,  of  Payue 
county,  and  tbe  attorneys  for  the  above-named 
defendant  in  said  cause,  that  fn  the  event  it 
became  necessary  for  tbe  said  honorable  district 
judge  to  return  to  Guthrie  on  the  morning  train 
on  October  16.  1915,  and  in  event  the  jury  in 
said  cause  at  said  time  had  not  yet  agreed  and 
returned  a  verdict,  that  IIom'>-I  A.  Lowry,  an 
attorney  at  the  bar  of  Pavne  county,  should  act 
as  special  judge,  in  absence  of  said  honorable 
district  judge  for  the  purpose  of  receiving  tbe 
verdict  of  said  jury  when  returned,  and  that 
said  Robt  A.  Lowry  was  consulted  and  agreed 
BO  to  do. 

"Be  it  remembered,  that  said  jury  remained 
in  session  and  deliberated  upon  their  verdict 
from  the  time  said  cause  was  submitted  to  them 
until  9:20  o'clock  a.  m.  on  said  16th  day  of  Oc- 
tober, 1915,  at  which  time  they  notified  the 
clerk  of  said  court  that  they  had  agreed  and 
were  ready  to  return  a  verdict.  That  said  RobL 
A.  Lowry  was  immediately  notified  and  immedi- 
ately went  to  the  courthouse.  That  thereupon 
it  was  further  agreed  between  said  count?  at- 
tornejr  and  J.  M.  Springer  for  defendant  and 
for  his  co-counsel  that  the  said  Robt.  A.  Lowry 
should  convene  said  court  and  receive  said  ver- 
dict and  order  the  clerk  of  said  court  to  read 
and  record  the  same  and  take  such  further  pro> 
ceedings  as  tbe  honorable  district  judge  might 
have  had  and  done  bad  he  been  personally  pres- 
ent, and  that  tbe  record  in  said  cause  should  be 
made  on  its  face  to  show  the  presence  of  said 
district  Judge,  and  that  all  proceedings  bad  and 
done  in  said  matter  were  to  be  had  and  done  by 
said  district  judge.  That  in  accordance  with  said 
ogrcement.  the  said  Robt.  A.  I<owry,  by  virtue 
of  said  agreement,  convened  said  court,  inquired 
of  the  jury  if  they  bad  agreed  upon  their  verdict, 
and  that'Said  jury  answered  that  they  had,  and 
thereupon  he  caused  said  verdict  to  be  passed  to 
bim,  and.  having  examined  the  same  and  finding 
it  in  due  form,  delivered  said  verdict  to  the  clerk 
of  said  court,  and  ordered  that  said  venlict  be 
read  and  tbe  clerk  place  the  same  of  record,  and 
that  said  clerk  make  a  record  in  acconJance  with 
said  agreement,  showing  that  all  proceedlnfn  bad 
and  done  by  Robt  A.  r*owry  wore  in  f.ict  had 
and  done  by  the  honorable  district  judge,  pres* 
ent  in  his  own  proper  person. 

"Be  it  further  remembered,  that  said  hnn. 
orable  district  judge  left  the  city  of  Stillwater, 
which  is  the  county  seat  of  Payne  county,  OkL, 
for  a  Continuous  trip  from  said  city  of  .Stillwa- 
ter, at  8:18  a.  m.  of  said  16th  day  of  October, 
1915,  and  traveled  by  continuous  passage  frnm 
said  city  of  Stillwater  to  said  city  of  Guthrie, 
in  I^gan  county,  Okl.,  a  distance  by  railway  o( 
about  50  miles.  That  the  jury  in  said  caam 
came  into  the  courtroom  ready  to  return  tfaeli 
verdict  at  9:25  o'clock  of  said  date,  and  that 
s^d  verdict  was  actually  received  by  said  Robt. 
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A.  LowTT  frotn  said  S'otj,  and  so  read  "by  the 
derk  at  9:40  o'clock  a.  m.  ot  said  date. 

"Be  it  further  remembered,  that  no  excepttona 
were  tahen  or  objectiona  made  by  the  above- 
named  (lefpDda&t  to  nay  of  the  proceedin)^  so 
had  and  done  as  recited  herein,  sod  that  tlie  said 
Robt.  A.  Lowry  so  convpDing  said  court  and 
before  receivinj^  said  verdict  made  statement 
from  the  bench  io  the  presence  of  said  defendant 
and  of  said  county  attorney,  and  of  satd  J.  M. 
Sprinwr,  of  the  agreement  which  had  theretofore 
been  made  between  said  pnrties,  and  tliat  lie  was 
acting  in  pursuance  to  said  agreement  only,  and 
that  no  dissent  was  made  by  said  defendant  or 
by  said  J.  M.  Springer,  and  no  objectioas  made 
to  said  procedure  so  had  by  the  said  Itobt.  A. 
Lowry,  end  no  exceptions  tulcen  to  such  proceed- 
ings or  to  the  direction  of  said  Uobt.  A.  Liowry 
to  the  clerk  of  said  court  to  make  tlie  record 
of  said  proceedings,  showing  the  presence  of  said 
honorable  district  judge  as  hereinbefore  set 
iorth.  A.  H.  Huaton,  Judge." 


(U  Okl.  Cr.  533) 

AIXEN  V.  STATE.    (No.  A-2702.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
June  14,  1917.) 

(Syltaitu  by  the  Court.) 

L  Cbimiral  Law  <s=)183,  872— Reccptoon  op 
Vebuict  —  Deleoation  —  Staiutb  —  CON- 

BBI«T  TO  DiSCIIARQE  OP  JUBT. 
Where,  during  the  trial  of  a  homicide  case, 
die  ^ury  having  retired  to  deliberate  on  their 
▼crdict,  the  judge  was  incapacitated  from  fur- 
ther proceeding  with  the  trial  on  account  of 
aidtnesa,  and  oy  agreement  of  the  partiei  he 
designated  an  attorney  of  tho  court  to  receive 
the  verdict  of  the  jury: 

Held,  that  the  reception  of  the  verdict  in  a 
criminal  case  ia  a  judicial  act,  which  cannot  be 
delegated,  and  a  verdict  so  received  is  a  nullity, 
and  that  no  judgment  of  conviction  could  be 
lawfully  pronounced  upon  such  verdict 

Held,  further,  that  the  discharge  of  the  jury 
nnder  such  circumstances  must  be  deemed  to 
have  been  with  the  consent  of  the  defendant. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Lsw,  Cent  Dig.  K  33S,  2082,  2083.] 

2.  Cbiminal  Law  «=»18^Illnesb  or  Judoe 
Prevbntiko  Rbtubn  or  Vebdict— Retrial. 
Where  a  jury  impaneled  and  sworn  in  a 
criminal  case  is  prevented  from  returning  a  ver- 
dict by  reason  of  illness  of  the  presiding  judge, 
incapacitutin^  him  from  attentUDg  to  the  du- 
ties of  the  trial,  the  case  may  be  again  tried. 

[Ed.  -Note.— For  other  cases,  see  Criminal 
Law,  Cent.  LHg.  ({  330-332.] 

S.  Cbiuinal  Law  ®=s>168,  1^— Pobuer  Jeop- 

ABDY— ACQUllTAL  —  ILLEGAL  VBRUICT  — 
BeTBIALr-COMBTITUTIOnAL  PBOVIBIOMS. 

A  judgment  of  conviction  baaed  on  an  il- 
legal vordict  will  not  operate  as  an  acquittal, 
either  before  or  after  reversal  on  appeal,  and 
a  new  trial  in  such  a  case  after  reversal  of  such 
jndgmeut,  on  defendant's  appeal,  is  no  infringe- 
ment of  the  clauso  of  the  Constitution  which 
declares  that,  ''Nor  shall  any  person  be  twice 
put  in  jeopardy  of  life  or  liberty  for  the  same 
offense."    Const.  arL  2,  {  21. 

tBd.  Note.— For  other  cases,  see  Criminal 
Law.  Ceut.  Dig.  Sfi  290-303,  37&] 

(Additional  ByUabut  by  Editorial  Btaff.) 

4.  Crimikal  Law  «=>183— Pobuer  Jeopardy 
— DiscHABOG  OP  J URT— "Accident." 
The  word  "accid(sit,"  as  used  in  Rev.  Laws 
1910,  f  S016,  providing  that  where  a  jury  is 
discharged  or  prevented  from  giving  a  verdict 
bj  reason  of  an  accident  the  cause  may  be  re- 


tried, means  an  event  happening  unexpectedly 
and  witliout  fault;  an  undesigned  and  unfore- 
seen occurrence  of  an  afflictive  or  unfortunate 
character;  a  casualty  or  mishap. 

[Ed.  Note.— For  other  cases,  aeo  CMminal 
Law.  Cent.  Dig.  S|  32&-32d. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accident;  AccidentaL] 

Appeal  from  District  Court,  Payne  Coun- 
ty; A  H.  Huston,  Judge. 

Minnie  Allen  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  site  appeala  Be- 

versed. 

J.  M.  Springer  and  Robert  A.  Lowry,  both 
of  Stillwater,  for  plalntifT  in  error.  S.  P. 
Freeling,  Atty.  Gen.,  and  B.  McMillan,  Asst. 
Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  in  error,  Min- 
nie Allen,  was  tried  in  the  district  court  of 
Payne  county  upon  an  information  jointly 
charging  her  and  George  W.  Carpenter  with 
the  tuurder  of  one  Tom  Oglesby,  alleged  to 
have  b*H-n  committed  In  the  said  county  on 
the  ISth  day  of  May,  1915.  Upon  her  sep- 
arate trial  she  was  found  guilty  of  man- 
slaughter In  the  first  degree,  and  her  pun- 
ishment fi.Yed  at  eight  years'  imprisonment 
in  the  penitentiary.  From  the  Judgment  ren- 
dered in  pursuance  M  the  verdict  slie  ap- 
peals 

It  appeafs  from  the  record  that  on  the 
15th  day  of  October,  1915,  the  cause  was 
submitted  to  the  Jury,  and  they  retired  in 
charge  of  a  bailiff  to  consider  of  their  ver- 
dict, and  the  court  thereupon  recessed;  that 
Judge  Huston,  presiding  judge,  became  se- 
riously ill  that  evening,  and  In  view  of  sudi 
Illness  it  was  agreed  between  the  county  at- 
torney of  Payne  county  and  the  attorneys 
for  plaintiff  In  error  that  In  the  event  It  be- 
came necessary  for  Judge  Huston  to  return 
to  his  home  in  Guthrie  before  the  jury  had 
returned  a  verdict,  that  Robert  A.  Lowry, 
an  attorney  at  the  bar  of  Payne  county, 
should  act  as  special  Judge  for  the  purpose 
of  receiving  the  verdict  of  the  jury;  that 
Judge  Huston  left  StUlwater  on  the  morn- 
ing of  the  16tb  day  of  October  before  said 
jury  had  returned  tbelr  verdict;  that  about 
an  hour  later  the  Jury  came  into  the  court- 
room Id  charge  of  tbelr  ballifF,  and  In  ac- 
cordance with  the  aforesaid  agreemoit,  Rob- 
ert A.  rx)wry  convened  court  and  inquired 
of  the  Jury  If  they  had  agreed  upon  a  ver- 
dict. The  Jury  answered  they  had.  Robert 
A.  Lowry  received  their  verdict  and  deliver^ 
ed  the  same  to  the  court  clerk.  After  the 
verdict  was  read  and  the  Jury  polled,  Robert 
A.  Lowry  ordered  the  clerk  to  record  the 
same  and  have  the  record  show  that  all  pro- 
ceedings had  and  done  by  Robert  A  Lowry 
in  said  case  were  In  effect  had  and  done  bjr 
the  district  judge,  present  In  his  own  proper 
person.  On  October  19th  Judge  Huston  re- 
turned to  Stillwater,  opened  court,  and  over- 
ruled plaintiff's  motion  to  require  the  court 


«s>For  «tb«r  cams  bm  mo*  topic  and  KBY-NUUBBR  Is  all  Key-Numbered  DlgeaU  and  Indexes 


Digitized  by 


746 


165  PACIFIC  REPORTER 


<Okl. 


clerk  to  correct  the  record  In  the  case  to 
show  the  facts.  See  Allen  t.  Huston,  Jlidge. 
.  165  Pac.  742.  On  the  same  day  motions  for 
new  trial  and  In  arrest  of  Judgment  were 
overruled,  and  In  pursuance  of  said  verdict 
the  Judgment  appealed  from  was  rendered. 

It  Is  contended  by  the  plalntllT  In  error 
that  upon  the  record  the  trial  court  lost  Ju- 
risdiction during  the  trial  by  reason  of  the 
fact  that  the  trial  Judge  absented  himself 
from  the  place  where  court  was  being  held 
while  the  Jury  was  deliberating  upon  their 
verdict,  and  that  the  plaintiff  in  error  waiv- 
ed none  ot  her  rights  by  reason  of  said 
agreement,  and  that  she  was  entitled  to  be 
'discharged  upon  her  motion  in  arrest  of 
Judgment  The  Attorney  General  has  filed 
a  confession  of  error  and  motion  to  remand 
the  cause  that  it  may  be  again  tried. 

[1]  Every  person  charged  with  crime  is 
entitled  to  a  fair  trial  in  conformity  to  the 
laws  of  the  state,  and  it  is  a  duty  resting 
apoo  the  courts  to  see  that  this  guaranty 
conferred  by  the  laws  upon  every  citizen  Is 
upheld  and  sustained.  In  many  cases  this 
court  has  held  that  It  Is  the  duty  of  the  pre- 
siding Judge  at  criminal  trials  to  be  present 
during  each  and  every  stage  of  the  proceed- 
ings before  him,  and  when  the  record  affirm- 
atively discloses  that  he  lost  control  of  the 
proceedings  by  reason  of  his  absence  from 
the  bench  during  the  progress  of  the  trial,  a 
Judgment  of  conviction  will  be  reversed. 
Stltes  V.  State,  9  Okl.  Cr.  596,  132  Pac.  822; 
Wright  V.  State,  7  Okl.  Cr.  2S0,  123  Pac.  434 ; 
Cochran  v.  State,  4  Okl.  Cr.  380,  111  Pac.  974. 
It  Is  a  fundamental  principle  of  law  that 
Judicial  power  cannot  be  delegated,  and  a 
verdict  of  conviction  to  be  of  any  validity 
must  be  delivered  In  open  court. 

Under  the  following  provisions  of  our 
Procedure  Criminal  the  presence  of  the  pre- 
siding Judge  during  the  entire  course  of  the 
trial  is  essential,  and  the  receiving  of  the 
verdict  Is  a  Judicial  act  which  cannot  be  del- 
egated. 

"After  hearing  the  charge,  the  jury  may  ei- 
ther decide  in  court,  or  may  retire  for  delibera- 
tion. If  tliey  do  not  agree  without  retirins,  one 
or  more  officers  must  be  swore  to  keep  them  to- 
gether in  some  private  and  coovenieot  place, 
and  not  to  permit  any  person  to  speak  to  or  com- 
municato  with  them,  nor  do  so  themselves,  un- 
lesa  it  be  by  order  of  the  court,  or  to  ask  them 
whether  they  have  agreed  upon  a  verdict,  and 
to  return  them  into  court  when  they  have  so 
agreed,  or  when  ordered  by  the  court"  Seo- 
tion  5006.  Bev.  Laws. 

"After  the  jury  have  retired  for  deliberation, 
if  there  be  a  disagreement  between  thf>m  as  to 
any  part  of  the  testimony  or  if  they  desire  to 
be  informed  on  a  point  of  law  arising  in  the 
cause,  they  must  require  the  officer  to  conduct 
them  into  court.  ITpon  their  being  brought  into 
court,  the  information  required  must  be  given 
in  Uie  presence  of,  or  after  notice  to  the  county 
attorney  and  the  defendant  or  his  counsel,  or 
after  they  have  been  called."    Section  5913. 

"If,  after  the  retirement  of  the  jury,  one  of 
them  becomes  so  sick  as  to  prevent  the  continu- 
ance <rf  his  dnty,  or  any  other  accident  or  cause 
occur  to  prevent  their  b^ng  kept  together  for 


deliberation,  the  Jury  may  be  discharged."  Sec- 
tion 5614. 

"Except  as  provided  In  the  last  section,  the 
Jury  cannot  be  discharged  after  the  cause  is  sub- 
mitted to  them  until  the^  have  agreed  upon  thrir 
verdict,  and  rendered  it  in  open  court,  unless  by 
the  consent  of  both  parties  entered  upon  the 
minutes,  or  unless  at  tho  expiration  of  sneh 
time  aa  the  court  deems  proper,  it  satisfnctorily 
appear  that  there  is  no  reasonable  probaUlity 
that  tbe  jury  can  agree."    Section  5915. 

"In  all  cases  where  a  jury  are  dischnrged  or 
prevented  from  giving  a  verdict,  by  reason  of  an 
accident  or  other  cause,  except  where  the  de- 
fendtint  is  discharged  from  tbe  indictment  or 
information,  during  the  progress  of  the  trial,  or 
after  the  cause  is  submitted  to  tfaem.  the  cause 
may  be  again  tried  at  the  same  or  another  term, 
as  the  court  may  direct."    Section  51116. 

"While  the  jury  ore  absent  the  court  may  ail- 
joum  from  time  to  time  aa  to  other  btiamess. 
but  it  is  nevertheless  deemed  open  for  any  pur- 
pose connected  with  the  cause  submitted  to  them 
until  verdict  is  rendered  or  the  jury  discharged." 
Section  5917. 

"When  there  is  a  verdict  of  conviction  in 
which  it  appears  to  tbe  court  that  the  jury  have 
mistaken  tbe  law,  the  court  may  explain  the  rea- 
son for  that  opinion,  and  direct  the  jury  to  n>- 
consider  their  verdict,  and  if,  after  the  reconirid- 
eration,  they  return  the  same  venlict,  it  must 
he  entered,"  and  "if  tbe  jury  render  ■  verdict 
not  in  form,  the  court  may,  with  proper  instruc- 
tions as  to  the  law,  direct  them  to  reconsider 
it"    Sections  5025  and  592C. 

"When  a  verdict  is  rendered,  and  before  it  is 
recorded,  the  jury  may  be  polled  on  the  require- 
ment of  either  party,  in  which  case  they  most 
be  severally  asked  whether  it  is  their  verdict 
and  if  any  one  answer  in  the  negative,  the  jury 
must  be  sent  out  for  further  deliberation."  Sec- 
tion 5928. 

Under  these  provisions,  after  the  retire- 
ment of  the  Jury  to  deliberate  and  until  a 
verdict  is  rendered,  or  the  Jury  discharged 
In  due  course  of  the  law.  It  is  the  duty  of  the 
presiding  Judge  to  be  where  he  can  respond 
to  any  call  for  the  exercise  of  his  Jodidat 
authority,  and  thus  give  protection  and  se- 
curity to  all  parties  Interested  or  concerned 
In  the  result  of  the  trial,  and  such  Judge 
cannot  delegate  these  Judicial  functions  to 
another,  even  with  the  consent  of  the  parties. 
It  Is  well  settled  that  in  prosecutions  for 
felonies  the  continual  presence  of  the  Judge 
during  the  entire  course  of  the  trial  is  in- 
dispensable, and  that  whether  objection  be 
or  be  not  made,  a  conviction  will  be  reren- 
ed  la  the  case  of  bis  Improper  absence. 

In  Meredeth  v.  People,  84  III.  478  <2  Amer- 
ican Crlm.  Rep.  448),  which  was  an  Indict- 
ment for  murder.  It  was  held : 

"Tbe  trial  judge  must  occupy  the  bendi 
throughout  the  entire  trial,  which  includes  tbe 
argument  of  counseL  Where  it  is  made  to  ap- 
pear that  for  two  days  during  the  argument 
the  judge  was  not  in  the  courtroom,  but  in  an- 
other part  of  tbe  building,  engaged  in  other  busi- 
ness, and  that  members  of  the  bar  presided  in 
bis  place,  the  verdict  will  be  set  aside,  although 
this  was  done  by  consent  of  the  r«inoodcnt*& 
counsel,  or  even  by  his  own  consent  ^e  accus- 
ed cannot  waive  the  presence  of  the  judge  dur- 
ing his  trial." 

In  EUerbe  v.  State,  75  Miss.  522,  22  South. 
950,  41  L.  R.  A.  560.  it  was  held : 

"One  prosecuted  for  crime  is  entitled  to  have 
a  legally  constituted  court  at  every  stiict  of 
his  trial,  and  where  the  preying  jodga  calls 
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a  member  of  the  bar  to  tbe  bencb,  and,  hy  con- 
seat  of  counsel,  leaves  the  courthouse  for  some 
minutes  duriof  tbe  condudiDg  arirument  for 
the  state,  the  Judgment  of  conviction  will  he 
reversed  on  appeal  of  the  accused,  notwltbntand* 
ins  tlie  waiver  dE  objection  hy  bit  a>anseL** 

In  Dnrden  t.  People,  192  IlL  493.  61  N.  B. 
317.  5S  L.  R.  A.  240.  wbm  It  appeared  that 
one-drcQlt  judge  heard  the  evidence  and  a 
part  of  the  argument  of  connsel,  and  then 
vacated  the  bencii  as  preying  Judge  and 
left  the  county  and  thereafter  took  no  part 
in  the  trial  of  the  cause,  nor  In  any  of  tbe 
other  proceedings  therein,  until  the  hearing 
of  the  motion  fbr  a  new  trial,  which  be  over- 
ruled, the  Judgment  for  this  reason  was  re- 
versed. The  court  used  the  fcriJowlng  lan- 
guage: 

"In  our  view,  it  makes  no  difference  that  an- 
other circuit  judge  of  equal  power  and  jurisdic- 
tion was  presiding  in  place  of  tbe  absent  judge, 
if  be  bad  no  such  knowledge  of  the  testimony, 
already  given  upon  tbe  witness  stand,  and  of 
tbe  proceedings,  already  taken  in  the  canae,  as 
to  be  able  to  direct  and  control  tbe  arguments 
of  counsel  when  they  pass  beyond  proper  lim- 
its, and  to  determine  whether  or  not  the  instruc- 
tions to  be  given  to  tbe  Jury  are  based  opon  tbe 
evidenco  already  heard  in  tbe  presence  of  tbe 
jury.  ♦  *  •  In  tbe  ease  at  bar,  there  was  no 
death,  nor-  sickness,  which  justified  tbe  judge, 
who  conducted  the  trial.  In  vacating  the  bench. 
It  does  not  appear  for  what  reason  be  abandon- 
ed the  triul  of  tho  cause  and  turned  it  over  to 
another  judge.  But,  even  if  be  went  into  an- 
other county  in  order  to  attend  to  other  basi- 
ness  upon  his  circuit,  as  is  alleged  by  tbe  at- 
torney general,  there  was  no  official  business, 
which  more  properly  demanded  liis  attention 
than  the  trial  in  hand,  which  involved  the  life 
of  a  human  being.  *  •  «  Hence,  when  he  was 
absent  from  the  bencb.  the  authorities,  which 
hold  that-  absence  from  the  bench  is  error  such 
as  justifies  a  reversal,  are  strictly  applicable  to 
his  conduct  His  absence  was  not  excnsed  by 
the  fact  that  another  judge,  not  familiar  with 
the  evidence,  instructed  toe  Jury  and  received 
tbe  verdict.  Tbe  injury,  which  may  have  inured 
to  tbe  interests  of  the  plaintiCF  in  error,  was  not 
coonterbalanced  by  the  presence  of  a  new  and 
outside  presiding  officer." 

In  People  v.  McPherson,  74  Hun,  336,  2fl 
N.  T.  Supp.  236,  It  was  held  that  a  criminal 
case  cannot  be  i>artiy  tried  before  one  mag- 
istrate and  partly  before  another,  and  it  was 
there  said : 

"The  proposition  that  a  criminal  case  cannot 
be  partly  tried  before  one  magistrate  and  part- 
ly before  another  seems  to  me  too  clear  to  need 
argument  or  citation  of  authority  to  sustain  it. 
When  the  trial  of  a  case  has  once  commenced  it 
must  proceed  to  the  end  before  the  same  court 
and  jury." 

See,  also,  O'Brien  v.  People,  17  Colo.  663, 
31  Pac.  230;  Hayes  v.  State,  58  Ga.  35; 
McClure  v.  State,  77  Ind.  287;  State  T.  Car- 
nagy,  106  Iowa,  487,  46  N.  W.  S05. 

In  Ex  parte  Patswald.  5  OkL  789,  50  Pac. 
139,  speaking  through  Mr.  Justice  Taraney, 
tbe  court  said : 

"Tbe  one  question  to  be  determined  is;  Did 
tbe  absence  of  the  presiding  judge  discharge  the 
jury  from  tbe  consideration  of  the  cause  and, 
by  operation  of  law,  terminate  tbe  tri^  of  the 
canse  so  ss  to  render  void  tbe  further  proceed- 
ings bad  therein?  By  law,  the  terms  of  tbe 
district  court  of  Oklahoma  county  are  fixed  to 
be  held  at  Oklahoma  City,  and  cannot  be  held 


I  at  any  other  place.  No  person  can  be  lawfully 
deprived  of  his  liberty  except  *by  due  process 
of  law.'  Due  process  of  law  would  in  this  case 
imply,  upon  conviction  by  a  court  of  competent 
jurisdiction.  A  court  of  competent  jurisdlctioo 
for  tbe  trial  of  the  crime  of  perjury  consists  of 
a  presiding  judge  and  a  jury.  It  is  not  a  court 
unless  there  be  both  judije  and  jury.  It  is  the 
very  existence  and  vitality  of  the  court  whidt 
autDorixea  the  jnry  to  deliberate.  It  is  the  exist- 
ence and  authority  of  tbe  court  which  keeps 
them  together,  and  that  existence  and  authority 
must  continue  from  the  time  they  are  impaneled 
until  they  ore  discharged.  Barrett  v.  State,  1 
Wis.  1S6  [175].  For  ail  generai  purposes  the 
court  is  considered  as  in  ses^iion  from  the  com- 
mencement to  the  close  of  its  term.  Tlie  jurors, 
officers  and  parties  are  all  under  its  direction. 
The  functions  of  tbe  court  cannot  be  suspend- 
ed and  the  functions  of  the  jury  continue.  To 
hold  the  contrary  would  be  to  throw  off  all  those 
salutary  restraints  which  have  been  found  neces- 
sary to  tho  due  and  solemn  administration  of  « 
justice.  The  jury  are  uniler  the  centred  and 
protection  of  the  court  •  •  •  The  jury  may, 
while  deliberating,  properly  require  of  tbe  court 
additional  instructions  as  to  the  law  of  the  case, 
or  require  of  the  court  explanation  of  tbe  mean- 
ing of  the  instructions  given.  They  may,  in  tbe 
presence  of  the  court  and  by  permission  of  tbe 
court  have  tlieir  memories  refreshed  as  to  the 
testimony  in  the  case.  AJ)  these  privileges  and 
safe^ards  are  in  great  measure  for  the  pro- 
tection of  the  rights  of  the  defendant,  and  noth- 
ing but  tbe  existence  and  presence  of  the  court 
during  every  part  oiE  tho  proceedings  of  his  trial 
can  insure  tbem  to  him.  «  •  •  The  pres- 
ence, actual  or  constructive,  of  a  judge  at  every 
stage  of  tbe  proceedings  in  a  court  is  necessarj'. 
or  the  proceedings  will  be  coram  non  judice: 
the  law  requires  bia  presence  during  each  and 
every  step.  *  *  *  Ue  may  take  a  recess  or 
adjourn  as  to  all  other  business  from  day  to 
day,  or  for  rest  or  refreshment,  but  he  cannot 
suspend  tbe  functions  of  tbe  court  as  to  tbe  case 
of  which  the  jury  are  deliberating.  Ue  need  not 
remain  actually  on  the  bench  or  in  the  court- 
room, but  he  must  remain  where  he  may  exer- 
cise his  functions  as  a  court;  that  is,  at  the 

Elace  where  tbe  court  is  by  )sw  required  to  be 
eld.  He  cannot  be  at  another  place  or  engage 
m  another  bnsiness  which  prcelndes  the  exer- 
cise of  such  functions.  •  *  •  The  court  can- 
not be  adjourned  or  its  functions  suspended  as 
to  the  cause  submitted  to  the  jury.  It  is  c<m- 
structively  open  even  though  tbe  judge  be  rest- 
ing or  refroNiing  himself;  hut  to  be  construc- 
tively open  the  judge  must  be  at  tbe  place  where 
the  law  requirea  it  to  be  kept  open.  If  tbe 
judge  should  die  after  a  cause  was  submitted  to 
a  jury,  we  do  not  think  a  verdict  could  be  re- 
turned by  tbe  jury  after  a  successor  had  been 
appointed  and  assumed  the  functions  of  the 
court  The  death  of  tbe  judgo  would  render  the 
jury,  as  to  tbe  cause,  functua  officio;  and  ab- 
sence from  the  place  where,  by  law,  the  court 
is  required  to  be  held,  or  other  cause  which  dis- 
solved the  organizaU(m  of  the  court  or  suspend- 
ed or  prevented  the  exercise  of  its  functions, 
would  have  the  same  eCect  as  the  death  of  tbe 
judge.  The  termination  of  tbe  court  by  opera- 
tion of  law  destroys  tbe  power  of  the  jury  to 
exist  as  a  part  of  the  court  and  discharges  the 
jury.  State  v.  Jeffors,  64  Mo.  876.  With  the 
terminstion  of  the  court  the  jury  is  discharged 
by  operation  of  law,  and  it  can  then  neitner 
make  nor  return  a  TerdicL" 

It  appears  from  the  record  that  in  tbe  case 
at  bar  the  jniy  were  without  any  judicial 
supervision  whatever  from  the  time  the  pre- 
siding judge  left  the  county  until  they  re- 
turned their  verdict,  and  then  by  consent  of 
tbe  parties  Robert  A.  Lowry,  a  practicing 
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attorney  of  tlie  court,  assunied  to  act  as  spe- 
cial Judge  for  the  purpose  of  receiving  the 
verdict  and  discharging  the  Jury.  Applying 
the  w^-establlsbed  rules  of  law  enunciated 
in  the  cases  quoted,  we  are  of  the  opinion 
that  the  verdict  of  the  Jury  was  a  nullity, 
and  that  no  Judgment  of  conviction  could  be 
lawfully  pronounced  on  It  by  the  court.  It 
follows  that  the  confession  of  error  Is  well 
founded,  and  should  be  sustained. 

[2,  3]  It  Is  now  insisted  that  the  plaintiff 
In  error  was,  by  the  proceedings  of  that  trial, 
once  In  Jeopardy,  and  canntM;  lawfully  be  put 
upon  trial  the  second  time.  It  Is  a  well- 
settled  principle  of  common  and  constitution- 
al law  that  a  person  cannot  be  put  In  Jeopar- 
dy a  second  time  upcm  the  same  charge.  Ar- 
ticle 2,  I  21,  OonsUtution  of  this  state,  de- 
clares: 

"Nor  shall  ao^  person,  after  havinj;  been  once 
acquittPd  by  a  jury,  be  ngain  put  iii  jeopardy  of 
life  or  liberty  for  that  oE  which  he  has  been  ac- 
quitted. Nor  shall  any  person  be  twice  put  in 
jeopardy  of  life  and  liberty  for  the  samo  of- 
fense." 

It  is  well  established  that  after  the  Jury 
has  been  impaneled  and  awom  In  a  criminal 
case  any  discharge  thereof  without  suffi- 
cient catise  operates  as  an  acquittal,  in  that 
it  effectually  bars  another  trial  for  the  same 
offense.  But  to  have  this  opnatlon  and  ef- 
fect Buch  dlsdiar^  must  have  been  made 
without  the  consents  expressed  or  implied, 
of  the  defraidant.  1  Bish.  New  Cilm.  Law, 
1808. 

In  Oooley'a  Craat.  Um.  (7th  Ed^  p.  467, 
tha  author  says : 

"A  person  is  in  legal  jeopardy  when  he  is  pat 
upon  trial,  before  a  court  of  competent  jurisdic- 
tion,  upon  indictment  or  informaticHi  whldi  is 
sufiScient  in  form  and  substance  to  sustain  a 
conviction,  and  a  jury  has  been  charged  with 
bis  deliverance.  And  a  Jury  Is  said  to  b«  thus 
charged  when  they  have  been  impaneled  and 
sworn.  The  defendant  then  becomes  entitled  to 
a  verdict  which  shall  constitute  a  bar  to  a  new 
prosecution;  and  he  cannot  bo  deprived  of  this 
bar  by  a  nolle  prosequi  entered  by  the  prosecut- 
ing officer  against  bis  will,  or  by  a  discharge  of 
the  Jury  anacontiniiance  of  the  cause.  If,  how- 
ever, the  court  had  no  jurisdiction  of  the  cause, 
or  if  the  indictment  was  so  far  defective  that 
no  valid  judgment  could  be  rendered  upon  it, 
or  if  by  any  overruling  necessity  the  jury  are 
discharged  without  a  verdict,  which  might  bap- 

Een  from  the  sickness  or  death  of  the  judge 
olding  the  court,  or  of  a  Juror,  or  the  inability 
of  tho  jury  to  agree  upon  a  verdict  after  rea- 
flonable  time  for  deliberation  and  effort,  or  if 
the  term  of  the  court  as  fixed  by  law  comes  to 
an  end  before  the  trial  is  finished,  or  the  Jury 
are  discharged  with  the  consent  of  the  defend- 
ant expressed  or  implied,  or  if,  after  verdict 
against  the  accused,  it  has  been  set  aside  on  his 
motion  for  a  new  trial,  or  on  writ  of  error,  or 
the  judgment  thereon  been  arrested— in  any  of 
'  these  cases  the  accused  msy  again  be  put  upon 
trial  upon  the  same  facts  before  charged  against 
him,  and  the  proceedings  had  will  constitute  no 
protection." 

The  discharge  of  the  Jury  under  the  cir- 
cumstances of  this  case  must  be  deemed  to 
have  been  done  upon  the  agreement  and  with 
.  the  consent  of  the  plaintiff  in  error.  Again, 


the  statute  prescribes  (section  6916,  supra) 
that  In  all  cases  where  the  Jury  are  discharg- 
ed, or  prevented  from  giving  a  verdict  by 
reason  of  an  accident  or  other  cause,  after 
the  cause  Is  submitted  to  them,  the  cause 
may  be  again  tried  at  the  same  or  another 
term,  as  the  court  may  direct.  The  record 
shows,  and  counsel  for  the  plaintiff  In  error 
concede,  that  the  sickness  of  the  presiding 
judge  was  such  that  unfitted  blm  for  the 
further  performance  of  Ills  duties  in  the 
trial  of  the  case. 

[4]  The  word  "accident,**  as  used  In  this 
section,  Is  variously  defined  as  an  event  hap- 
pening unexpectedly  and  without  fault,  or 
as  an  undesigned-  and  unforeseen  occurrence 
of  an  otUictive  or  unfortunate  charncter;  a 
casualty  or  mishap.  Under  the  foregoing 
principles  and  authorities,  the  discharge  of 
the  defendant  on  the  claim  of  once  in  Jeopar- 
dy should  be  denied  in  any  aspect  of  the 
case  contended  for  by  her  counsel. 

For  the  reasons  stated,  the  Judgment  of 
conviction  Is  reversed,  and  the  case  remanded . 
for  a  new  trlat  The  warden  of  the  peni- 
tentiary at  McAlester  nil)  surrender  tha 
plaintiff  In  error  to  the  sberlff  of  Payne 
county,  who  will  bold  her  In  custody  until 
she  shall  be  discharged,  or  as  otherwise 
ordered  aonrding  to  law. 

ABMSTBONG  and  HATSON,  31^  concur. 

as  Old.  Cr.  645> 
Bx  parte  ALLEN.    (No.  A-2627.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  June 
14,  1917.) 

Habeas  corpus  by  Minnie  Alien.   Writ  denied. 

R(^rt  A.  Lowry,  of  Stillwater,  for  petitioner. 
The  Attorney  General  and  U.  Mc&Ullan,  Asst. 
Atty.  Qtu.,  for  re^ondent. 

DOYLE.  P.  J.  A  petition  is  presented  In  this 
case  for  a  writ  of  habeas  corpus,  directed  to 
the  warden  of  the  state  penitentiary  at  McAles- 
ter, for  the  discharge  of  Minnie  Allen.  The  pe- 
titioner was  convicted  in  the  district  court  of 
Payne  county  of  manslaughter  in  the  first  degree, 
and  was  senteaced,  as  the  record  shows,  to 
imprisonment  in  the  state  penitentiary  for  the 
term  of  eight  years.  The  case  out  of  which  this 
proceeding  grows  was  before  us  by  direct  ap- 
peal. By  the  decision  of  this  court  the  judg- 
ment of  the  district  court  of  Payne  county  was 
reversed.  For  the  reasons  stated  in  the  opinion 
in  that  case  (Minnie  Allra  v.  State,  163  pae. 
745),  the  petition  for  writ  of  habeas  corpus  will 
be  denied,  and  it  is  so  ordered. 

ARMSTRONG  and  MATSON»  JJ.,  concur. 


(B  UonL  fiTQ 
STATE,  on  Accusation  of  lANGOHR  et  aL, 

STORY.   (No.  3969.) 

(Supreme  Court  of  Montana.  May  28,  1917.) 
1.  COUNTHS  *=967— QmCBBB— Bbkovai*— "Ilr 
LBGAI.  FeEB.** 
Under  Rev.  Codes,  |  9006,  providing  that 
public  officers  may  be  removed  when  guilty  of 
charging  and  collecting  iliegal  fees  by  virtue  ct 


4s»7or  ethsr  eSMs  bn  wune  tople  and  KBT-NUMBBB  la  all  Kay-NunAsrsA  DlgMU  and  IndsxM 


Digitized  by 


Google 


MontJ 


STATE  T,  STORT 


749 


their  oCSdal  podtion,  a  coooty  commissioner 
who  in  good  faith  charged  and  cc^ccted  from 
the  county  bills  for  services  in  attending  to 
basiness  of  the  county  other  than  meetings  with 
the  board  and  for  inspecting  and  overseeing 
roadwork.  not  rendered  pnrsuant  to  any  previous 
order  of  the  board,  could  be  removed  from  office ; 
nich  charges,  although  not  made  against  an 
individual,  being  "illegal  fees"  within  the  mean- 
ing of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  SS  100-103, 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Illegal  Fee.] 

2.  STAirr.Es  «=»208— Constrdotioh— Gbnbb- 
AI.  Tebhb. 

Oeneral  terms  and  expressions  of  a  statute 
are  to  be  given  a  general  constructioa,  unless 
aome  other  provision  of  the  stututa  or  the  con- 
text itself  shows  a  contrary  intent. 

I  Ed.  Note.— For  other  eases,  see  Statutes, 
Cent.  Dig.  8  285.] 

3.  CouHTiEB  «=a74(l)— County  Commission- 
ERa — Compensation— Ad i>iTi ON AL  Fejes. 

Rev.  Codes,  {  3194,  provides  that  members 
of  the  board  of  county  commissioners  shall  each 
receive  ^  per  day  and  15  cents  per  mile  in  go- 
ing to  and  returning  to  the  county  seaL  Sectitm 
21)52  provides  that  all  claims  by  the  members 
against  the  county  for  per  diem  and  mileage,  "or 
other  service  rendered  by  them,"  must  be  veri- 
fied as  other  claims.  Section  2S93  provides 
that  each  member  is  entitled  to  9S  per  day  for 
each  day's  attendance  on  the  SMsions  and  10 
cents  per  mile  for  the  distance  necessarily  trav- 
eled in  going  to  and  returning  from  the  county 
aeat.  Laws  1916,  c.  141,  §S  12,  13,  authorises 
m  charge  by  a  commissioner  especielly  autbor- 
ized  by  the  board  to  inspect  the  condition  of 
contract  construction  work  on  the  highways  and 
bridges.  Held,  that  a  county  commissioner  was 
Dot  entitled  to  a  fee  for  attending  to  business 
other  than  meeting  with  the  board  and  for  in- 
specting and  overseeing  roadwork,  where  be  was 
not  acting  pursuant  to  any  previous  direction  of 
the  board.  In  view  of  Rev.  Codes,  SI  3556,  3557, 
relating  to  construction  of  conaictiDg  artides 
and  chapters. 

[Ed.  Note.— For  other  eases,  see  Gounties, 
Cent.  Dig.  {  104.] 

Ap[>eal  from  District  Court,  Gallatin  Ooun- 
ty;  R.  Lee  Word,  Judge. 

Proceedings  by  the  State,  on  clie  accusa- 
tion of  M.  Lang<Ar  and  others,  against  Nel- 
son Story,  Jr.  From  an  adverse  judgment, 
defendant  appeals.  Alfirmed. 

See,  also,  State  ex  rel.  Payne  t.  District 
Q>art  of  Fifth  Judicial  Diet  In  aod  for  3dad- 
Ison  County,  165  Pac.  294. 

W.  S.  Hartman  and  Jnstln  M.  Smith,  both 
of  Bozeman,  for  appellant.  S.  C.  Ford,  of 
Helena,  and  Frank  Woody,  of  Butte,  for  re- 
^ndent 

SANNE/R.  J.  In  a  proceeding  had  under  the 
provisions  of  section  9006,  Revised  Codes,  the 
appellant,  Nelson  Story,  Jr,,  was  found  by 
the  district  <tourt  of  Gallatin  county  to  have 
charged  and  collected  Illegal  fees  for  services 
rendered  In  his  office  as  county  commissioner 
of  sold  county,  and  was  adjudged  to  Ik  de- 
prived of  and  ousted  from  such  office.  The 
basis  for  the  finding  and  adjudication  is 
an  agreed  statement  of  facts  from  which  it , 


U  made  to  appear,  among  other  things:  Hiat 
the  ai^llant  charged  and  collected  from  the 
county  certain  Mils  for  services  as  county 
commissioner,  which  bills  Included  Items  of 
charge  at  the  rate  of  $8  per  day  for  "attend- 
ing to  business  of  the  county"  other  than 
meetings  of  the  board,  and  items  of  charge 
at  the  rate  .of  $8  per  day  for  "Inspecting  and 
overseeing  roadwork";  that  the  service  for 
which  such  charges  were  made  was  actually 
rendered  and  believed  to  be  for  the  best  tn- 
terestis  of  the  county  in  connection  with  road- 
work  under  the  immediate  supervision  of  the 
board,  but  was  not  rendered  pursuant  to  any 
previous  order  of  the  board  directing  the  ap* 
pellant  to  inspect  the  condition  of  any  con- 
tract ooustmction  work  on  any  highway  or 
bridge  in  the  county,  or  In  connection  with 
any  suf^  inspection. 

LI]  L  The  main  nmtentlon  of  appellant  is 
stated  in  the  language  of  his  counsel  as  fol- 
lows: 

"We  contend  that  the  word  'fees,*  as  used  in 
the  section  under  conttideratinn,  refers  only  to 
the  statutory  charges  furofbcial  services  render^ 
ed  by  an  oflicial  to  the  different  members  of  the 
general  public,  and  does  nut  in  auy  way  include, 
refer  to,  or  contemplate  the  compensation, 
whether  by  way  of  salary  or  per  diem,  paid  by 
the  state  or  the  county  direct  to  its  omciuls  for 
services  rendered;  that  the  statute  was  intend- 
ed for  the  protection  of  the  individual  members 
of  the  general  public  who,  dealing  with  the  of- 
ficer, as  such,  may  have  been  compelled  to  pay 
an  illegal  fee  for  the  services  rendered ;  that  it 
was  never  intended  to  protect  the  county,  the 
state,  or  the  municipality  from  charges  by  the 
ofBcer  against  it  for  services  rendered  by  the  of- 
ficial which  were  either  illegal  or  wrongful  or 
which  were  covered  by  his  compensation  or  sal- 
lary  fixed  by  the  atatnte  ngulating  the  compeu- 
aation  which  he  should  receive  for  his  services; 
that  the  statute  Is  both  penal  and  criminal,  and 
that  it  cannot  be  extended  to  charges  made  by 
officials  (however  irregular,  wrongful,  or  ille- 
gal) for  services  performed  or  allied  to  have 
been  performed  which  were  not  within  the  pur- 
view of  the  statute  when  enacted ;  that  in  this 
state  county  commissioners  do  not,  and  never 
have,  charged,  collected,  or  received  'fees'  within 
the  meaning  of  the  statute;  that  the^  could 
not  do  so  from  the  nature  of  the  services  re- 
quired of  them  by  the  statute,  and  rendered  by 
them  in  practice;  that,  conceding  thut  appel- 
lants charged  and  collected  per  diem  for  serv- 
ices which  they  bad  rendered  to  the  county, 
which  charges  and  collections  were  without  au- 
thority of  law,  they  did  not  thereby  become 
guilty  of  charging  and  collecting  illegal  fees 
within  the  purview  of  the  statute  in  question ; 
and  that  therefore  the  judgment  of  ouster  ren- 
dered against  them  in  their  respective  cases  by 
the  trial  court  should  be  reversed." 

This  entire  contention  is  in  reality  fore- 
closed by  the  decision  of  this  court  in  State 
ex  rel.  Payne  v.  District  Court,  165  Pac.  294. 
wherein  we  said: 

"The  term  'fees,'  used  in  the  Codes,  Is  some- 
what elastic.  Section  3172,  Revised  Codes,  pro- 
vides that  *the  county  surveyor  ia  entiUed  to  re- 
ceive and  collect  for  his  own  use  the  f<rtlowinc 
fees :  *  *  *  Expense  of  cbainman  and  mark- 
ers,' etc.  Section  3173:  'The  coroner  is  en- 
titled to  recdve  and  collect  for  his  own  use  the 
following  fees :  *  *  *  For  each  mile  actually 
traveled  in  the  performance  of  any  du^,  ten 
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cents.'  We  tbink  the  term  'fees.'  used  in  sec- 
tion O0O6,  Is  sufficiently  broad  to  comprehend 
both  per  diem  nod  expenses.  •  •  •  If  the 
items  for  which  the  Bcriiscd  chanted  these  fees 
show  on  the  face  of  them  that  they  are  not 
authorized  by  law,  there  is  no  necessity  to  char- 
acteriM  them  or  to  attempt  to  show  wherein 
they  are  illegal.  They  show  for  themselves.  We 
think  the  accusation,  in  the  first  count,  is  suffi- 
cient to  chnree  the  collection  of  illefEal  fees.  In 
effect,  it  allwrea  that  the  accused,  actine  in  his 
ofHcial  capacity  as  county  commissioner  of  Ma<li- 
son  county,  sppnt  one  day  sceint;  ahout  a  ripht 
of  way  for  which  he  rhareed  and  collected  from 
the  connty  *8  and  ¥5  additional  for  expenses, 
etc.  This  item  particularly  is  q,ot  comprehend- 
ed within  any  provisions  of  law  nutfiorizing  fees 
or  other  compensation  to  a  member  of  the  board 
of  connty  commissioners  for  services  rendered 
in  his  office,  and  is  therefore  prims  fade  illeBal." 

Because,  however,  the  conclusion  thus  an- 
nounced has  been  chnllenj^ed  by  a  motion  for 
rohearing,  and  because  the  appellant  here  in- 
vokes historical  data  to  support  his  view, 
we  determined  to  re-exnmine  the  subject. 
The  result  has  been  to  confirm  our  view  thnt 
the  term  "Illegal  fees"  is  usty  In  section  9000 
In  Its  broadest  sense,  as  meaning  any  mon- 
eys collected  or  attempted  to  be  collected, 
by  a  public  officer  from  any  source  what- 
ever, whether  in  the  guise  of  mileage,  per 
diem,  or  speclnc  charge  for  service  rendered, 
or  to  be  rendered,  In  his  office  without  au- 
thority of  law  for  such  collection.  We  are 
Impelled  to  this  result  by  these  consider- 
ations : 

1.  Neither  in  common  iiarlance  nor  Id  legal 
usage  hns  the  word  "fees"  any  such  narrow 
limit  as  that  assigned  to  It  by  appellant's 
counsel.  It  has  many  meanings,  general  and 
particular.  Generally  It  signifies  a  reward 
or  payment  of  money  (Trench,  Select  Glos- 
sary) ;  money  paid  or  bestowed ; .  emolument 
{Century  Dictionary);  rewatfl  or  compensa- 
tion for  services  rendered  or  to  be  rendered 
(Webster's  International  Dictionary).  In  Its 
particular  sense  it  imports  a  recompense  or 
reward  fixed  by  law  for  the  services  of  a 
public  officer.  Century  Dictionary.  L^ally 
it  means  a  reward  or  wages  given  to  one 
for  the  execution  of  his  office,  dUTerlng  from 
costs  In  that  fees  are  a  recompense  to  the 
officer  for  his  services.  Bouvler's  Law  Dic- 
tionary. Nowhere  is  it  said  to  connote  a  par- 
ticular source,  as  from  iudlviduals,  and  not 
from  nation,  state,  or  county.  So  that,  con- 
sidered in  its  ordinary  significance,  the  term 
"fees,"  as  used  in  section  0006,  would  cover 
the  appellant's  charges  made  upon  and  paid 
hy  the  county,  and  the  phrase  "collecting  Il- 
legal fees  for  service  rendered"  accurately 
describes  his  receipt  of  the  money  If  there 
was  no  legal  warrant  for  Its  payment 

2.  Confining  onrselves  to  the  historical 
data  submitted,  we  might  possibly  conclude 
that  prior  to  1895  the  word  "fees"  was  un- 
derstood as  counsel  now  defines  It ;  but  a  wid- 
er surrey  convinces  us  that  this  would  not 
be  correct  In  the  Bannack  Statutes  (page 
470  et  seq.)  It  is  Q>edflcaliy  applied  to  the 
sherU^s  per  diem  for  attradlng  court,  pay- 


able by  the  county,  to  bis  compensation  for 
dieting  prisoners,  to  bis  mileage  for  serrlng 
papers  and  for  transporting  prisoners;  also 
to  the  compensation  of  |10  for  each  Inquest 
and  to  the  mileage  allowed  coroner^  payable 
by  the  county:  also  to  the  per  diem  of 
Judges  and  clerks  of  election,  payable  by  the 
county;  al.>io  to  the  compensation,  percent- 
ages, and  mileage  allowed  the  county  treas- 
urer, payable  by  the  county;  also  to  the  per 
diem  and  mileage  of  election  couriers,  the 
per  diem  and  mileage  of  witnesses,  the  per 
diem  and  mileage  of  Jurors,  and  the  per  diem 
of  prosecuting  attorneys  attending  causes  on 
change  of  venue.  Substantially  the  same 
use  of  the  word  appears  in  the  Codia^d  Stat- 
utes of  1871-72  (pnge  '420  ^  seq.).  In  the 
Revised  Statutes  of  1879  (5th  dir.  U  585.  686, 
587,  690.  593.  594,  606).  and  in  the  Compiled 
Statutes  of  1887  (5tb  dir.  H  956,  1074,  1075. 
1089.  1000.  1005).  It  is  further  interesting 
to  note  that  in  the  "act  concerning  compeu- 
sntion  of  county,  district,  and  township 
officers."  approved  March  6.  1S91  (Session 
I^ws  1891.  p.  235  et  seq.).  the  word  "fees" 
Is  used  to  describe  charges  paid  by  the  coun- 
ty as  well  as  by  Individuals,  and  charges 
for  per  diem  and  mileage  as  well  as  those 
for  spe<4fic  service;  moreover,  section  9  of 
the  act  contains  a  provision  that  "any  snch 
officer  who  shall  receive  any  fee  or  reward 
or  salary  not  specifically  provided  by  law 
shall  be  liable  to  the  county,  state,  or  per- 
sons paying  the  same,"  etc.  While  none  of 
these  references  apply  specifically  to  county 
commissioners,  they  establish,  we  tbink,  that 
prior  to  1805  the  word  "fees"  meant  more 
than  specific  charges  to  individuals  for  par- 
ticular services,  and  that  illegal  fees  could 
be  collected  from  the  county  and  could  con- 
sist of  unauthoriK^  chtlms  for  per  diem  and 
mileage. 

But,  whatever  may  be  the  correct,  or  even 
just,  inference  from  previous  l^islation. 
there  connot  be  the  slightest  doubt  that, 
when  the  Codes  of  1895  were  enacted,  Includ- 
ing as  section  1545  of  the  Penal  Code  the 
present  section  9006  of  the  Revised  Codes, 
the  term  "fees"  was  not  confined  In  its  sig- 
nificance to  specific  charges  for  particular 
services  rendered  to  Individuals,  nor  dfd  It 
always  exclude  moneys  had  from  the  county 
or  state,  whether  as  compensation,  per  diem, 
or  mileage.  On  the  contrary,  we  find  in  the 
chapter  on  "Salaries  and  Fees  of  Officers** 
(chapter  4,  pt  4,  tit  2,  Political  Code),  which 
with  few  changes  reappears  in  the  Revised 
Codes  of  1907  as  sections  3111-3197.  that  It 
Is  used  in  almost  every  possible  sense.  For 
example :  In  section  4592  (Ber.  Codes,  1 3113) 
It  means  a  mode  of  compensatloD  different 
from  salary;  in  section  4604  (Rer.  Codes, 
S  3137)  it  connotes  mileage  payable  to  the 
sheriff  by  tbe  county  In  oertain  cases;  in 
section  4605  (Ber.  Codes,  |  3138)  It  desig- 
nates the  recompense  payable  by  the  county 
to  the  sheriff  for  boarding  prismers;  in  sec^ 
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tlons  4606,  4607,  4611,  4612,  4614,  4615,  4616 
(Rer.  Codes.  {{  3139.  3140.  3144,  3146.  3147. 
3148,  3149).  and  others  it  Imports  apedflc 
chargea  to  be  collected  from  private  Indtvfd- 
oals  for  pArtlcuIar  services;  in  section  4618 
(Ber.  Codes,  $  3151)  It  refers  to  costs  of  pub- 
lications; in  section  4634  (Rev.  Codes.  { 
3167)  to  tbe  sheriff's  mileage  as  well  as  his 
other  charges;  in  section  4639  (Rev.  Codes, 
I  31^)  to  the  per  diem  of  the  county  sup- 
T^yor,  to  his  charge  for  copies,  etc.,  and  to 
bis  exposes  for  chalnmen  and  markers, 
whether  chargeable  to  tbe  county  or  to  pri- 
vate individuals;  in  section  4640  (Rev.  Codes, 
i  3173)  to  the  per  diem  and  other  charges  of 
the  coroner  which  are  payable  by  the  county; 
In  section  4642  (Rev.  Codes.  S  3176)  to  the 
charges  of  the  Justioe  of  the  peace,  whether 
collectible  from  the  county  In  criminal  cases, 
or  from  Individuals  in  other  matters;  In 
section  4643  (Rev.  Codes.  {  3177)  to  the  charg- 
es of  the  constable,  whether  collectible  from 
the  county  In  criminal  cases  or  from  iudivld- 
oals  In  dvU  actions;  in  section  4643  (Rev. 
Codee,  {  3177)  to  mileage  as  among  the  fees 
of  the  constable;  in  sections  4648  and  4650 
(Rer.  Codes.  H  3182. 3184)  to  the  per  diem  and 
mileage  of  witnesses.  In  no  way  can  It  he 
ascertained  whether  an  officer  has  collected 
illegal  fees  within  the  meaning  of  section 
9006  without  a  reference  to  the  chapter  on 
fleea  from  which  the  above  references  are 
taken:  with  such  reference.  It  would  be  a 
perversion  to  say  that  such  collection  occur- 
red if  the  unauthorized  moneys  came  from 
indlvfduals,  but  not  If  they  came  from  tbe 
conn^,  or  If  they  consisted  of  per  diem  or 
mileage  Instead  of  specific  charges  or  par- 
tlcolar  services. 

[2]  3.  Besides  the  Payne  Cose,  supra,  this 
coiut  had  occasion  in  6tate  ex  rel.  Rowe  v. 
District  Court,  44  Mont.  318.  119  Pac.  1103. 
Ann.  Cas.  1913B,  396,  to  consider  some  of 
the  aspects  of  appellant's  present  contention. 
Ttiere  one  Boober  was  sought  to  be  removed 
from  office  uo^er  section  9006  fbr  collecting 
111^^1  fees.  Tbe  collection  was  from  tbe 
county  in  good  faith  for  services  rendered, 
bat  it  was  held  nevertheless  that,  since  there 
was  no  legal  warrant  for  it,  the  transaction 
constituted  a  collection  of  lllegnl  fees  for 
which  removal,  under  section  9006,  was 
possible.  Elsewhere,  too,  the  same  result 
has  been  reached.  Under  the  statute  in 
North  Dakota,  Idaho,  and  Utah,  as  here, 
county  commissioners  received  per  diem  and 
mileage  payable  by  the  county;  and  In  State 
r.  Richardson.  16  N.  D.  1,  109  N.  W.  1026, 
State  V.  Borstad.  27  N.  D.  533,  147  N.  W. 
3S0.  Ann.  Cas.  1916B.  1014,  Rankin  v.  Jau- 
man,  4  Idaho,  53,  36  Pac.  502.  Rnnkin  v.  Jau- 
man,  4  Tdabo,  394,  39  Pac.  1111,  Ponting  v. 
Isanian,  7  Idaho,  283,  62  Pac.  680.  and  Rob- 
Insod  V.  Huffaker,  23  Idaho,  173,  120  Pac. 
334,  It  was  expressly  determined  that  a  coun- 
ty commissioner  who  receives  from  his  coun- 
ty per  di«n  and  mileage  to  which  he  is  not 


entitled,  either  because  not  earned  or  not  au- 
thorized by  law,  Is  guilty  of  collecting  II- 
l^al  fees  for  service  rendered  in  his  oQIce, 
and  subject  to  removal  under  provisions  sim- 
ilar to  section  9006  of  our  Code.  And  the 
same  conclusion  was  reached  in  Skeen  v. 
Craig,  31  Utah,  20,  86  Pac.  487,  respecting  a 
city  councilman.  In  this  case  the  court,  upon 
the  first  appeal  reversing  a  judgment  below 
for  the  defendant,  said: 

"Counsel  for  defendant  Insist  ttint  the  facta 
as  disclosed  by  the  record  do  not  bring  tlic  case 
within  the  proviiiiuns  of  section  4580 ;  their  con- 
tention being  that  tliis  section  refers  to  officers 
only  who  are  paid  by  fees  for  specilic  services,  or, 
being  ealoried  officers,  are  yet  required  to  <;barge 
and  collect  fees  (or  specific  services,  and  that,  as 
a  city  councilman  is  paid  a  stiiiulatud  sod  fixed 
salary,  and  in  no  way  charged  with  the  collec- 
tion of  fees  of  any  kind  whatsoever,  he  cannot  be 
proceeded  against  under  said  section.  It  is  con- 
ceded that  die  construction  of  tbe  section  of  the 
statute  under  which  this  action  Is  brouebt  de- 
pends more  upon  tbe  sense  in  which  the  term 
'fees'  is  therein  used  than  upon  the  tt^'hoical 
definition  of  the  word  as  contradistinguished 
from  other  terms  denoting  the  compensation  of 
public  officers.  The  terms  of  this  section  of  the 
statute  wherein  it  refers  to  public  officers  and 
the  'charging  and  collecting  illegal  fees'  are 
general,  and  are  not  confined  to  the  fees  charg- 
ed and  collected  by  any  one  class  of  public  oc- 
ficors  not  liable  to  impeachment.  Now.  It  is  a 
well-recognlzed  rule  of  statutory  construction 
that  general  terms  and  expressions  of  a  statute 
are  to  be  given  a  general  construction  unless 
some  other  provision  of  the  statute  or  the  con- 
text itself  shows  that  the  Legislature  intended 
them  to  be  used  and  applied  in  a  limited  or  re- 
stricted sense.  Sutherlnnd,  Stat.  Const  (2d 
Ed.)  302;  Black  on  Interp.  Laws.  136.  We  fail 
to  find  anything  in  tbe  phraseology  of  the  sec- 
don  itself,  or  when  it  Is  read  and  considered  in 
connection  with  other  provisions,  of  the  statute 
relatiuK  to  the  seneral  subject-matter  of  the  ac- 
tion, which  restricts  or  limits  the  scom  or  oper- 
ation thereof  to  only  one  class  of  officers.  By 
its  very  terms  the  statute  includes  any  officer 
(not  liable  to  impeachment)  who  has  been  guilty 
of  charging  and  collecting  illegal  fees.  And  its 
provisions  are  equally  broad  respecting  'illegal 
fres.*  To  bring  the  charging  and  collecting  of 
illegal  fees  within  tbe  statute,  it  is  not  neces- 
sary that  such  fees  be  obtained  from  any  specific 
source  or  sources,  nor  that  they  be  chargod  or 
collected  by  an  officer  who  is  authorized  by 
law  to  collect  fees  for  specific  services.  The 
chai^ng  and  collectinic  of  illegal  fees  from  the 
state,  county,  or  municipality  by  a  public  officer 
for  private  gain,  is  as  clearly  within  the  statute 
as  tbe  chancing  and  collecting  of  Illegal  fees 
from  a  private  individual.  It  would  seem  that, 
if  it  were  intended  to  limit  proceedings  of  this 
liind  to  include  only  a  certain  or  specified  class 
of  public  officers  who  might  become  delinquent, 
the  Legislature  would  have  said  so.  The  Legis- 
lature has  not  only  failed  to  so  state  In  so  many 
words,  but,  as  we  have  observed,  there  is  noth- 
ing in  any  of  the  statutory  provisions  which  re- 
late to  or  have  any  beanng  uood  the  subject- 
matter  of  this  class  of  actions  from  wbidi  such 
an  intent  can  be  inferred." 

We  think  that  these  authorities  effectually 
dispose  of  appellant's  contention. 

It  has  been  sugt'e^ted,  though  It  Is  not  ex- 
ploited In  appellant's  brief,  that  the  only 
illpgal  fees  for  collet-ting  which  an  officer  can 
be  removed  under  section  OOOtS  are  those  re- 
ceived for  services  rendered  In  Ills  office,  and 
If  the  service  for  which  collection  be  made  is 
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not  required  of  the  officer  or  authorized  by  I 
law  to  be  performed  by  him  as  such.  It  is  not  I 
service  rendered  In  hU  office;  so  that,  what- 1 
ever  legal  animadversion  he  may  be  subject- ! 
ed  to  for  the  collection,  assuming  the  charge  | 
to  be  without  legal  warrant,  there  can  be 
no  removal  under  section  0006.   In  a  certain  . 
sense  this  is  obvious;  but  It  is  not  lllnmlnat- 
Ing.   At  the  time  Involved  here  county  com- 
missioners had  general  supervision  over  high- 
ways (Iaws  1015,  c.  141,  I  2),  were  charged 
with  the  establLshment,  maintenance,  and 
control  of  the  same  (I^aws  1015,  c.  141,  {  2; 
Rev.  Codes.  I  2&04,  subd.  4);   it  was  their 
function  to  manage  and  care  for  highways 
as  other  interests  committed  to  their  charge 
(Rev.  Codes,  fi  2(^04,  subd.  22),  and  In  that  be- 
half they  could  do  or  cause  to  be  done  what- 
ever might  be  necessary  (Rev.  Codes,  8  2894, 
subd.  25;   Laws  1915,  c.  141,  S  2).    If  these 
provisions  mean  anything  at  all,  it  is  that 
county  coninilssloners  could  iu  virtue  of  their 
office  personally  sui»erintend  and  effectively 
direct  the  work  of  construction  and  repair  i 
upon  highways  and  could  depute  one  of  their 
number  to  see  and  speak  for  them  respecting 
the  same;  but,  unless  payment  Is  authorized 
for  such  service  none  can  be  lawfully  made, 
and  to  chargo  and  collect  for  tt  is  to  charge 
and  collect  Illegal  fees  for  service  "rendered 
In  his  office." 

[3]  II.  In  oral  argument  It  was  Insisted 
that  there  are  two  statutory  provisions,  viz. 
sections  3101  and  2052.  Revised  Codes,  under 
which  it  is  pennls^ble  for  commissioners  to 
receive  comiKnsatlon  for  such  service  as  was 
rendered  In  tlie  present  instance,  and  that 
therefore  no  illegal  fees  were  collected.  We 
cannot  reconcile  this  with  the  theory  of  the 
briefs,  nor  does  it  at  all  conform  to  the  pos- 
tulates of  the  Payne  Case  referred  to  above. 
We  consider  it,  however,  in  order  that  the 
matter  may  be  set  at  rest.  The  sections  re* 
ferred  to  are  as  follows: 

"3194.  Alembers  of  the  board  of  connty  com- 
missioners each  receive  eight  dollars  per  day 
anil  fifteen  c*>nts  per  mile  for  the  distance  neces- 
snrily  traveled  Id  going  to  otid  returning  from 
the  mimty  seat  and  bis  place  of  residence." 

"2052.  All  claims  ai^alDst  the  connty  presented 
by  memlMTS  of  the  board  for  per  diem  and  mile- 
age, or  other  service  rendered  by  them,  must 
be  verified  as  other  claims,  and  roust  state  that 
the  service  has  been  actually  rendered." 

If  these  two  sections  were  the  only  provi- 
sions reflecting  on  the  subject,  it  might  be 
possible  to  Imply  from  the  phrase  "or  other 
service  rendered,"  in  section  29Si,  and  from 
the  absence  of  any  express  restriction  in  sec- 
tion 3194.  that  the  commissioners  should  have 
compensation  for  any  service  whatever  ren- 
dered to  the  county — for  those  to  which  per 
diem  properly  applies  at  the  rate  of  $8  per 
day,  together  with  mileage,  and  for  other 
services  on  some  basis  not  stated,  perhaps  the 
reasonable  value  of  the  service.  Section  2952, 
however,  is  In  itself  no  authorization  to  take 
money  from  the  public  treasury  for  any  pur- 


pose, and  cannot  be  employed  to  tiolster  up  a 
claim  for  which  Independent  authority  does 
not  exist  (Invin  v.  County  of  Tuba.  119  Cal. 
G86.  62  Pac.  35) ;  it  Is  a  mere  prescription, 
touching  the  manner  in  which  commissioners* 
claims  for  compensation,  elsewhere  author- 
ized, shall  be  formulated  and  is  designed  in 
connection  with  section  2945  to  enable  the 
board  to  detertulne  in  the  first  Instance 
whether  it  will  even  consider  the  claim 
(Christie  V.  Board  of  Supervisors,  GO  CaL 
164).  Moreover,  these  sections  are  not  tiie 
only  ones  upon  the  subject  Section  2893  pro- 
vides: 

"Each  memlier  of  the  board  of  county  com- 
missioners is  entitled  to  eight  dollars  per  dity 
for  each  day's  attendance  oo  the  sessions  of  the 

board,  and  ten  cents  per  mile  for  the  distance 
necessarily  traveled  in  going  to  and  returning 
from  the  county  seat  and  bis  place  of  residence, 
and  no  other  compensation  must  he  allowed." 

And  sections  12  and  IS  of  article  3  in  chap- 
ter 141,  Laws  of  1915,  authorize  commission- 
ers especially  ordered  by  the  board  to  inspect 
the  condition  of  contract  construction  work 
on  tilghways  and  bridges  to  receive  $8  per 
day  and  actual  traveling  expenses.  It  is  not 
Impossible  to  harmonize  these  provisions; 
construing  them  together,  it  may  he  said  that, 
as  respects  per  diem,  a  commissioner  may  re- 
ceive $8  per  day  for  each  day's  attendance 
upon  sessions  of  the  board  and  for  each  day 
given  to  Inspection  of  contract  roadwork  un- 
der order  of  the  board,  but  shall  receive  no 
other  compensation.  In  every  instance  his 
claim  must  be  verified  as  other  claims.  Con- 
ceding, however,  that  as  to  sections  2S93, 
2052,  and  3194,  there  is  such  a  difference  in 
implication  as  to  present  an  essential  con- 
flict, then,  for  reasons  prescribed  In  the  Code 
Itself,  section  280^  must  prevail.  All  are  orig- 
inal sections  in  the  Code  of  18^  (Pol.  Code, 
§S  4222,  4203,  4G60),  but  section  2S93  Is  an 
obvious  carrying  forward  of  a  pre-existing 
provision  (section  347,  6th  dlT.,  Rev.  StaL 
1879:  section  7S5,  6th  dlv.,  Oomp.  Stat.  1SS7). 
with  dianges  as  to  mileage  and  the  fund  from 
which  payment  ^11  be  made.  Section  28Kt  is 
part  of  the  article  and  diapter  (article  1,  c  2, 
tit,  2)  which  defines  the  organlsatioD,  term, 
and  compensation  of  connty  commissioners, 
and  is  particularly  germane  to  that  subject. 
Section  2932  Is  part  of  the  artide  and  chapter 
(article  6,  c.  2.  tit  2)  whldi  relates  to  "Other 
Powers  and  Restrictions"  In  county  govern- 
ment; and  section  3194  is  found  In  the  general 
chapter  (chapter  4,  tit  2)  on  salaries  and  fees 
of  public  officers.  The  rule  established  by  the 
Code  is  that  if  the  provisions  of  any  article 
conflict  with  or  (wntravene  the  provisions  of 
another  article  in  the  same  chapter,  the  pro- 
visions of  each  article  must  prevail  as  to  all 
matters  and  questions  arlsli^  out  of  the  wb- 
ject-matter  of  such  article  (Rer.  Codes,  S 
3557),  and  If  the  provisions  of  any  chapter 
confilct  with  or  contravene  the  provisions  of 
another  chapter  of  the  same  title,  the  pro- 
vislons  of  each  chapter  most  prevail  as  to  all 
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matters  and  questions  arising  out  of  tbe  sub- 
Ject-nmtter  of  sucb  chapter  (Iter.  Codes,  $ 
S5S6). 

It  ts  dovbtlees  true  tbat.  In  the  case  of  a 
commissioaer  acting  honestly  and  with  a 
riew  to  the  eflBcient  discharge  of  tbe  duties 
of  bis  office,  the  conclusion  is  a  harsb  one 
which  re&ults  not  only  in  the  restoration  of 
moneya  actually  earned,  tbou^  illegally 
claimed,  but  also  in  bis  removal  from  office, 
nils,  bowever,  cannot  be  helped.  Section 
9006  ia  general,  makes  no  distinctions,  leaves 
no  room  ftir  Judicial  discretion.  It  was  de- 
signed to  serve  a  far-seeiiuc  pnblic  purpose, 
and  to  deny  Its  application  to  this  case,  upon 
tlie  grounds  ui^ed  here,  would  be  to  destroy 
Its  value  in  other  cases  where  Its  effect  may 
be  more  certainly  needed. 

The  Judgment  amwaled  from  was  com- 
manded by  the  fiacta  stated,  and  Is  ther«Core 
affirmed. 

Affirmed. 


BRANTLY,  C.  J.,  and  BOIXOWAT.  J,, 
eoocur. 


(S3  Mont.  S») 

STATE,  on  Accusation  ct  LANGOHR  et  aL,  T. 
CALLAOUAN.   (No.  3970.) 

(Supreme  Court  of  Mootana.    May  28,  1917.) 

Appeal  from  District  Court,  Gallatin  County; 
B.  Lee  Word,  Judge.' 

Proceedings  by  tbe  State,  on  the  accusation  of 
M.  LoDgobr  and  others,  ag&inst  Charles  Cal- 
lagban.  From  an  adverse  judgment,  defendant 
appeals.  Affirmed. 

W.  S.  Hartman  and  Justin  M.  Smith,  both  of 
Bozeman,  for  appellant.  S.  C.  Ford,  of  Helena, 
and  Frank  Woody,  of  Butte,  for  nspondent. 

SANNEfR,  J.  The  questions  presented  by  this 
appeal  are  tbe  same  aod  arise  m  the  same  way 
as  those  presented  in  State  ex  rel.  Laoxubr  et 
■L  V.  Story,  165  Pae  748,  Just  decided.  On 
the  authority  of  that  decision,  and  for  the  rea- 
sons stated  therein,  the  judgment  appealed  from 
is  affirmed. 

Affirmed. 

BBANTLY,  a  J.,  and  HOLLOWAY,  J.,  con- 
cur. 


(fiS  Mont.  Bffi) 

STATE,  on  Accusation  of  LANGOHR  et  aL,  v. 

OVERSTREET.   (No.  3971.) 

(Supreme  Court  of  Moatana.    May  28,  1917.) 

Appeal  from  District  Court,  Gallatin  County ; 
R.  I^e  Word.  Judge. 

Procee<1inXB  by  tbe  State,  on  the  accusation  of 
M.  Langt^r  and  others,  against  C.  W.  Over- 
street.  From  an  adverse  judgment,  defendant 
appeals.  Affirmed. 

W.  S.  Hartman  and  Justin  M.  Smith,  both  of 
Boseman,  for  appellant.  S.  C.  Ford,  of  Helena, 
and  Frank  Woody,  of  Butte,  for  respondent 

SANNER.  3.  Tbe  questions  presented  by  this 
appeal  are  the  same  and  arise  in  the  same  way 
as  tboee  presented  in  State  ex  rel.  Langohr  et  aL 
V.  Story,  10&  Pac.  748,  Just  decided.  On  the  au- 


thority of  that  decision,  and  for  the  reasona  stat* 
ed  therein,  the  Judgment  appealed  from  is  af- 
firmed. 
Atprmed. 

BRANTLY,  a  J.,  and  HOLLOWAY,  J.,  con- 
cur. 

"""^  (6S  Hont.  KM) 

CANYON  CREEK  ELEVATOR  &  MILLING 
CO.  V.  ALLISON.    (No.  373a) 

(Supreme  Court  of  Montana.    May  31,  1917.) 

1.  CORPOBATIONS  ®=>S1— PtOCK  SUBSCBIFTION 
— CONSTBUCTIOK  or  CONDITION. 

A  Stock  sulHiuriptioD  agreement,  providing 
that,  if  a  committee  atipoiutcd  frum  "our  num- 
ber" ret>orted  unfavoi-aUly  un  u  certain  pluiit,  tbe 
subscription  migbt  be  dccliired  vuid,  cuiitem- 
platcs  toat  the  committee  was  to  be  appointed  by 
all  the  subscribers. 

[Ed.  Note.— Fur  other  coses,  see  Corporations. 
Ceuc.  Dig.  11  200-284.] 

2.  CoBPOBAiUONS  «»83— Stock  Subscbiptioh 

— UNCO.VUITIONAL  SUBBCBIPTIO.*?. 

Ordinarily  an  unconditiuual  stock  subscrip- 
tion is  a  continuing  offer  until  tbe  proposed  cor- 
poration is  formed,  and  until  tliat  time  may  be 
withdrawn  at  the  subscriber's  option. 

[Ed.  Note.— For  other  esses,  see  Craporatlcns, 
Cent.  Dig.  11  82S-33U,  1407.] 

3.  Corporations  (S=>81^Stock  SuBBCBiPnon 
— Conditional  Subscriptio.v. 

Where  a  stock  subsci  tiJtioo  agreement  con- 
tains a  condition  precedeut,  the  condition  must 
be  fultilled,  or  tbe  agreement  is  not  binding,  al- 
tbough  tbo  corporation  is  formed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CenL  Dig.  BS  200-2^^.} 

4.  COBPOBATIONS  ®=»81— StOCR  SUBSCBIFTZOIC 
— COMPUANCB  WITH  CONDITION. 

Where  a  stock  aubscriiition  agreement  pro- 
vided tbat  if  a  committee,  appointed  from  the 
Bubscribt-rs,  should  report  unfavorably  on  a  cer- 
tain plant,  the  subsciibcr  might  withdraw  evi- 
dence that  a  self-constituted  committee  inspect- 
ed and  reported  favorably  on  such  plant,  does 
not  make  the  subscription  contract  hindfng. 

(Ed.  Note. — Fbr  other  cases,  see  Corporations, 
Cent.  Dig.  IS  2416-284.] 

5.  CoBPORATioNs  Stock  Sobbcbiptioh 
—Waives  or  Conditions. 

A  btock  subscription  provision,  tbat  it  might 
bo  declared  vt^d  li  a  committee  of  subscribers 
should  report  unfavorably  on  a  certain  plant, 
is  not  waived  by  a  subscriber,  who  kuew  that  a 
self-constituted  group  of  subscribei's  inspected 
and  reported  favorably,  but  did  not  attend  their 
meetings  or  ratify  their  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  266-281.] 

6.  Cobpobations  €=s>81— Conditional  Stock 
subscbipkion— noiice  of  withdrawal. 

Where  a  stock  subscription  agreement  pro- 
vided that  subscribers  might  withdraw  if  a 
committee,  appointed  from  toelr  number,  report- 
ed unCavorabfy  on  a  certain  plant,  but  only  a 
self-appointed  group  reported,  a  subscriber  need 
not  give  notice  of  his  withdrawal  to  avoid  lia- 
bility on  his  subscription  contract,  although  the 
corporation  was  fully  organized,  and,  In  any 
event,  an  oral  notice  would  be  sufficieat. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  266-284.] 

H<^oway,  J.,  dissenting. 

Appeal  from  District  Court,  Yellowstone 
County;  Geo.  W.  Plerson,  Judge. 
ActloD  by  tbe  Canyon  Creek  Elevator  & 
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Milling  Company  against  W.  A.  Allison. 
Judgment  for  plaintlfT,  and  defendant  ap- 
peals. Iteversed  and  remanded,  wlUi  direc- 
tions. 

F.  B.  Reynolds,  of  Bllltngs,  for  appellant. 
Johnston  A  Golemao,  of  BllUngs,  for  re- 
spondent 

BRANTLY,  C,  J.  Action  by  plaintiff  cor- 
poration to  recover  of  the  defendant  |100, 
the  par  value  of  one  share  of  Its  capital 
stock,  upon  a  subscription  contract  therefor. 
The  contract  la  as  follows: 

"September  18,  1913. 

'T\TiCTea8.  we,  the  undersiKned,  desire  to  se- 
cure and  establish  a  flour  mill  at  YeKco,  Moot., 
for  the  purpose  of  doing  cuistom  aud  geuerul 
mill  work  and  the  hiiudling  of  all  kinds  ofgraia; 
and  wliereas,  th«  Northwestern  Mill  Construc- 
tion Company  proposes  to  erect  sui-b  a  plant  at 
Tegea.  Moot.:  Now.  therefore,  we,  the  uoder- 
si^ed,  do  hereby  agree  with  each  other  and 
with  the  snid  Northwestern  Mill  Construction 
Company  that  we  will  purchase  from  a  company, 
organized  for  the  purpose  of  purchasing  from 
the  Nnr'hwrgt'^m  Mill  Construction  Company 
such  a  plant,  the  number  of  shares  set  opposite 
our  names.  The  shares  to  be  $100  each.  It 
being  uu  express  condition  of  this  subscription 
that,  if  sufficient  subscribers  are  not  obtained 
witbin  60  days  from  thtf  date  hereof  for  the  iiur- 
diase  of  such  a  plant,  or  if  a  committee  appoint- 
ed from  our  number  to  inspect  such  a  plant  in 
operation  sliall  report  unfavorably,  then  these 
subscriptions  may  be,  at  our  option,  declared 
null  and  vmd;  otherwise,  to  be  in  full  force 
and  effoct" 

The  complaint  alleges  that,  on  or  about  tbe 
date  of  tbe  contract,  defendant  subscribed 
for  one  share  of  the  capital  stodt  of  the 
plaintiff  upon  the  conditions  named.  It  tlien 
alleges  that  all  the  conditions  of  the  con- 
tract had  been  fulfllled,  and  that  the  stock 
of  the  plalntlfC  was  issued  to  each  of  the  sub- 
scribers In  the  amount  subscribed  by  him; 
that  one  shore  was  Issued  and  tendered  to 
the  defendant,  hut  that  he  refused  to  accept 
and  pay  for  the  same.  Judgment  Is  demand- 
ed for  the  amount  of  the  subscription,  with 
Interest  and  costs. 

The  answer  by  counter  averment  denies 
that  the  committee  mentioned  in  the  contract 
was  appointed  or  made  any  report.  It  admits 
all  the  other  allegations  of  the  complaint 
and  alleges  three  separate  affirmative  de- 
fenses. At  the  trial  the  second  one  of  these 
was  abandoned.  Tbe  others  may  be  briefly 
epitomized  as  follows:  (1)  That  the  defend- 
ant signed  the  subscription  contract  at  the 
solicitation  of  one  Frank  Sanderson;  that, 
as  an  inducement  to  him  to  subscribe,  San- 
derson made  certain  representations  to  hlra 
as  to  the  kind  and  character  of  the  corpora- 
tion to  be  formed,  the  location  of  the  milling 
plant,  and  the  profits  such  a  plant  would 
yield;  and  that  defendant  believed  such  rep- 
resentations and  relied  upon  them  as  true, 
whereas  they  were  false.  (2)  Thab  It  was  a 
condition  precedent  that  the  committee  pro- 
vided for  In  the  subscription  contract  should 
be  appointed  and  should  make  report  before 
the  snbscrlptton  should  tracome  effecttTe; 


that  no  such  committee  was  ever  appointed ; 
and  that  for  this  reason  defendant,  on  I>e- 
cember  6,  1913,  notlfled  the  secretary  of 
plaintiff  that  bis  subscription  was  null  and 
void,  and  that  he  would  not  pay  IL  The  re- 
ply Joins  Isstie  upon  these  defenses. 

At  the  opening  of  tbe  trial  the  court  held 
that,  upon  the  issues  as  made,  the  burden 
was  upon  the  defendant.  Upon  objection  by 
counsel  for  plaintiff.  It  excluded  all  the  evi- 
dence tendered  by  defendant  In  support  of 
the  first  defense.  After  tbe  evidaice  was 
submitted  In  support  of  the  third  defense, 
tbe  court  on  motion  directed  a  verdict  for  tbe 
plaintiff.  The  defendant  has  appealed  from 
the  Judgment  and  an  ordae  deiiylng  him  a 
new  triaL 

Counsel  have  devoted  much  space  In  th^r 
briefs  to  a  discussion  of  the  questions 
whether  the  complaint  states  a  cause  of  ac- 
tion, whether  the  allegations  In  tbe  first 
special  defense  disclose  a  case  of  fraud  by 
Sanderson,  the  solicitor  of  the  subscription, 
and  whether  the  court  properly  ruled  tbat 
tbe  burden  was  upon  the  defendant  It  is 
not  necessary  to  consider  and  determine 
these  questions,  because  under  the  evidence 
submitted  In  support  of  the  third  defense, 
which  presents  no  substantial  conflict,  the  de- 
fendant, we  think,  was  clearly  entitled  to  a 
verdict  and  Judgment. 

t1]  Tbe  contract  does  not  expressly  provide 
th^t  the  two  conditions  therein  named  are 
precedent.  The  conclusion  cannot  be  avoided, 
however,  that  each  subscriber,  when  he  sign- 
ed It,  understood  that  he  had  reserved  to 
himself  the  option  to  withdraw  his  subscrip- 
tion: First,  If  the  amounts  subscribed  with- 
in 60  days  from  September  18th  were  not  suf- 
ficient to  make  the  proposed  purchase:  and, 
second.  If  a  committee  appointed  from  ttie 
number  of  subscribers  made  an  unfavorable 
rei>ort  after  conducting  tbe  proposed  in- 
vestigation. It  Is  clear,  also,  that  they  un- 
derstood that  the  power  to  appoint  the  com- 
mittee resided  In  the  subscribers,  for  It  was 
to  be  appointed  from  "our  nomber" — lan- 
guage which,  from  the  fact  that  It  Included 
all  subscribers,  cannot  be  construed  to  mean 
anything  other  than  that  the  Inspection  was 
to  be  made  by  authority  of  all,  and  for  the 
benefit  of  all.  It  may  be  assumed  tbat  those 
who  were  engaged  In  promoting  tbe  enter- 
prise were  Impliedly  authorized  to  take  tbe 
lead  In  calling  the  subscribers  together  and 
ascertaining  their  wishes;  but  tbe  right  to 
select  those  irtiose  opinion  was  to  have 
significance  as  a  determinating  factor  In  tb^r 
sul>segueQt  conduct  was  vested  In  tbe  com- 
mon body.  Tbe  purpose  to  be  served  In  in- 
serting this  provision  evidently  was  that 
those  subscrll)ers  who  had  not  practical  ex- 
perience In  connection  with  such  enterprises 
might  have  the  benefit  of  the  Judgment  of 
those  of  their  number  whom  they  deemed 
qualified  to  Judge  of  the  feasibility  and 
prospective  auccess  of  the  one  to  be  estabUsh- 
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ed  at  Yegen,  and  therefore  whether  the 
proposed  investm^t  would  probably  prove 
profitable.  It  was  clearly  not  contemplated 
that  any  number  of  the  subscribers  less  than 
the  whole  should  select  a  committee  whose 
Judgment  should  conclude  all.  In  order  to 
reach  the  desired  result,  therefore,  while  It 
was  not  necessary  that  all  should  take  part 
In  selecting  the  committee,  it  was  necessary 
that  whatever  form  the  proceeding  assumed, 
all  were  to  have  an  opportunity  to  take  part 
Mr.  Thompson,  In  his  work  on  Corporations, 
speaking  of  these  Bubscrlptlon  contracts, 
says: 

"It  is  not  neccBs&ry  that  a  condition  precedent 
*  be  expressly  atated  as  such;  courts  would  scarce- 
ly require  subscribers  to  say  in  express  language 
tliat  their  sul>scri^tioaB  are  made  on  condition 
that  tho  corporation  shall  first  perform  some 
particular  thiDA:;  oo  the  contrary,  mere  recitals 
ID  the  contract  of  subscripdon  are  frequently 
regarded  as  implied  conditions."   Section  509. 

In  10  Cyc.  at  page  412^  we  find  this  state- ' 
ment  of  the  rule: 

"A  man  cannot  be  forced  into  a  contract  which 
he  does  not  choose  to  enter  into.  If,  therefore, 
a  man  subticribes  for  sbures  in  a  corporation  up- 
on a  condition  which  is  lawful,  and  which  con- 
sequently may  be  performed,  unless  that  condi- 
tion is  performed,  or  its  performance  la  waived 
by  him,  be  cannot  bo  held  to  make  good  bis 
subscription." 

Again,  on  page  418,  this  statement  Is 

found: 

"If  the  condition  Is  expressed  on  the  face  of 

the  subscription  agreement,  and  is  valid  under 
rules  and  theories  already  discussed,  tbe  oblij^- 
tion  of  tbe  subscriber  docs  not  t>ecome  binding 
until  the  condition  has  been  performed  by  the 
corporation  or  waived  by  the  subscriber;  until 
that  time  be  cannot  be  held  to  the  liabilities  of 
a  shareholder.  It  is  scarcely  necessary  to  sug- 
gest that  tbe  cwporatioo  cannot  elect  to  treat 
as  unconditional  a  subscriptioD  which  has  been 
made  upon  a  valid  and  expressed  condition." 

[2,  S]  The  general  rule  Is  that  an  uncon- 
ditional subscription  is  a  continuing  offer 
until  the  proposed  corporation  is  formed.  It 
becomes  Irrevocable  only  when  It  has  been 
acted  upon.  This,  however,  is  necessary  in 
order  to  bind  the  subscriber,  and  imtU  the 
corporation  is  formed  he  Is  at  liberty  at  any 
time  to  withdraw.  Desdiamps  r.  Lolselle,  50 
Mont.  505,  148  Pac.  335.  When  the  subscrip- 
tloD,  as  here,  is  made  to  take  eftect  upon  tbe 
fulfillment  of  a  condition  precedent,  the  con- 
dition must  t>e  fulQlled,  or  the  offer  is  never 
binding,  even  though  tbe  corporation  has 
been  formed.  On  this  subject  Mr.  Thompson 
says: 

"Many  cases  have  held  that  a  strict  perform- 
ance of  the  condition  is  necessary  in  order  to  en- 
title Uie  corporatioD  to  recover.  These  holdings 
are  governed  largely  by  the  particular  wording 
of  the  contract  of  subscription.  And  where 
there  is  nothing  to  show  a  contrary  intention, 
nnd  the  language  of  the  subsciiptiun  is  plain, 
there  is  no  reason  why  a  strict  compliunce 
^lould  not  be  required.  This  naturally  follows 
as  a  minor  propositioD  from  tbe  major  premise, 
that  a  subscriber  may  attach,  any  condition  to 
bis  subscription  which  be  sees  fit,  under  the  limi- 
tation that  it  is  not  contrary  to  law  or  against 
Dublic  policy,  and  is  within  the  power  of  tbe  cor- 
poration to  perform.  Fbr  a  court  to  say  that  a 
subBCiiber  ndght  thus  attach  a  whimsical  condi- 


tion to  his  subscripUoa,  and  then  to  bold  that 
there  need  not  be  a  strict  compliance  on  the 
part  of  the  ecHTOratlon,  would  be  illogical  and 
inconsistent"   Section  604. 

This  rule  is  supported  bj  the  following 
cases :  Martin  t.  Pensaoola,  etc,  Ry.  Co.,  8 
ria.  370,  7S  Am.  Dec.  713 ;  Midland  City  Ho- 
tel Ca  r.  Gibson,  11  Oa.  App.  829,  76  S.  E. 
600;  Chase  r.  Sycamore,  etc..  By.  Ca.  88  lU. 
216;  Cravens  t.  Eagle  Mills,  120  Ind.  6,  21 
N.  SL  081, 16  Am.  St  Rep.  208;  Belfers,  etc., 
Ry.  Ca  T.  Moore,  60  Me.  061;  Morrow  t. 
Nashville  Iron,  etc.,  Co.,  87  Tenn.  260,  10 
S.  W.  495,  3  L.  R.  A.  87,  10  Am.  St.  Bep.  6S8. 

[4]  The  evidence  discloses  that  no  commit- 
tee was  ever  appointed  by  anthority  of  the 
subscribers,  or  made  report  to  them.  At  tbe 
time  the  subscriptions  were  solicited.  It  was 
understood  by  tbe  subscribers  that  the  c(»n- 
mittee  to  be  appointed  was  to  Inspect  n  mill 
similar  to  that  proposed,  situated  at  Ab- 
sarokee,  tn  Stillwater  county,  and  make  re- 
port accordingly.  The  only  attempt  to  fulfill 
this  condition  was  tbe  following :  Mr.  Frank 
Sanderson,  who  solicited  the  subscriptions 
from  the  defendant  and  others,  C.  W.  San- 
derson, John  Epperson,  Roy  Stelibins.  and  J. 
U.  Branuoo,  all  being  subscribers,  agreed 
among  themselves,  at  the  instance  of  W.  W. 
Clarke,  himself  a  subscriber,  and  also  in- 
terested in  some  official  capacity  tn  the  North- 
western Mill  Construction  Company,  to  go  to 
Absarokee  and  inspect  the  mill  at  that  place. 
Mr.  Clarke  proposed  to  pay  the  expenses  of 
all  who  would  go.  The  first  five  took  the  lead 
in  effecting  tbe  organization ;  Frank  Sander- 
son becoming  its  president  and  C.  M.  Sander- 
son its  secretary.  They  called  up  some  of 
the  subscribers  by  telephone,  including  the 
defendant  Some  of  them  had  no  notice  of 
any  kind.   The  defendant  testified: 

"Tlie  evening  before  the  committee  went  ^r. 
Sanderson  called  me  up  and  anked  me  if  I  would 
like  to  go  to  Absarokee.  lie  didn't  say  the  com- 
mittee. I  said  it  was  impossible  for  mc  to  go. 
I  asked  him  who  was  Koin&  He  said;  'I  don't 
know  any  ninre  than  i  think  Mr.  Roy  Stebbins 
and  Mr.  Sansome.'*' 

He  declined  to  go.  I-ater  a  meeting  of 
those  who  went  to  Absarokee  and  some  of  the 
other  subscribers  was  held  at  a  scboolhouse 
near  Yegen,  at  .which  this  self-constitnted 
committee  made  a  formal  report.  Frank 
Sanderson  testified  as  to  what  took  place  at 
that  time  as  follows: 

"After  we  made  the  trip,  there  was  a  meeting 
of  tbe  subscribers  held.  I  don't  know  the  date 
of  the  meeting.  It  was  held  at  Cnnyon  Creek 
Rchoolhousc  at  a  called  meeting.  Tbe  meeting 
wan  called  Just  among  ourselves.  Told  every- 
body we  saw,  and  called  up  some  on  the  phone, 
etc.,  that  there  would  be  such  a  meeting  there, 
nnd  this  committee  would  report  at  that  meeting. 
The  committee  reported  at  that  meeting.  The 
report  was  favorable." 

The  defenuant  was  infbrmed  of  this  meet- 
ing, but  did  not  attend,  and  did  not  know 
what  was  done.   Concerning  it  he  testified: 

"Mr.  Sanderson  told  me  of  a  meeting  to  be 
held  at  the  Canyon  Creek  scboolhouse,  at  whidi 
this  committee  that  went  to  Absarokee  was  to 
report  That  was  to  be  cm  a  Saturday  evening." 
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Some  of  the  subscribers  did  not  become 
such  until  after  these  occurrences  bad  taken 
place.  On  November  17tli  Mr.  Stebbins,  who 
was  acting  as  '"Becretary,"  sent  written  no- 
tices to  all  the  subscribers,  addressing  them 
as  stockholders  of  the  plalntlflT,  that  their 
first  meeting  would  be  held  at  the  store  of  C. 
M.  Sanderson,  at  Yugen,  on  December  6th.  for 
the  purpose  of  "adopting  by-laws  for  the  said 
com[Miny."  He  asked  for  the  proxies  of  those 
who  did  not  care  to  attend  the  meeting  In 
person.  Defendant  did  not  attend,  nor  did 
be  send  his  proxy.  The  preliminary  steps 
were  taken  to  effect  the  organization  of  plain- 
tiff, by  the  execution  of  the  articles  of  Incor- 
poration and  the  selection  of  officers.  On  the 
same  day  defendant  notified  Stebbins  by  tele- 
phone that  he  canceled  bis  subscription  on 
the  ground  of  misrepresentation.  Later,  In  a 
conversntlon  with  Stebbins.  he  told  him  he 
had  .withdrawn  bis  subscription.  With  ref- 
erence to  what  occurred  he  testified : 

"I  called  up  Tloy  Stebbins,  and  told  him  to 
cancel  my  subscription  because  of  misreiircsentu- 
tions.  I  told  bim  the  change  of  location  [of 
the  miti]  was  one.  That  is  nut  tbe  only  one  1 
mcntioueil.  1  stated  it  was  a  misrepreseotation 
all  through,  for  I  understood  wc  were  to  be  call- 
ed together  as  aubscribera  to  select  tbe  commit- 
tee. Tbe  substance  of  my  coDversation  with 
Stebbins  at  that  time  was  somethiog  to  that 
effect.  In  the  course  of  our  coDvorsution  Mr. 
Stebbins  said  he  wasn't  satisfied  with  tbe  action 
they  bad  taken.  He  said:  'I,  (or  one,  would 
have  rather  that  they  bad  called  tbe  subocnbers 
together  before  doing  anything.'  And  the  next 
time  I  saw  Mr.  Stebbins,  he  said  to  me,  'Did  I 
really  mean  I  was  pulling  out?'  and  I  said  I 
did." 

The  organization  was  completed  by  the 
filing  of  the  articles  on  December  17th. 

IS]  It  may  be  conceded  that.  If  the  de- 
fendant had  by  word  or  act  assented  to  or 
ratified  the  proceedings  of  the  self-constitut- 
ed committee,  as  by  attendiiig  the  meeting 
at  the  schoolhouse  to  hear  Its  report,  or  by 
attending  the  subsequent  meeting  at  Sander- 
son's store,  and  taking  part,  without  objec- 
tion, In  the  organization  of  the  company,  he 
would  properly  be  held  to  have  waived  the 
right  to  Insist  that  he  had  not  been  given 
an  opportunity  to  exercise  his  option  to  an- 
nul his  subscription.  He  was  not  Iwund,  at 
his  peril,  however,  to  object  to  the  proceed- 
ings of  a  committee  of  which  he  had  not  been 
Informed,  and  in  the  selection  of  which  he 
had  taken  no  part.  He  had  a  right  to  un- 
derstand that  Frank  Sanderson,  Stebbins. 
and  others,  who  had  assumed  the  leadership  in 
forwarding  the  enterprise,  would  give  him 
notice,  so  that  he  might  take  part  In  the 
selection  of  the  committee  by  whose  fa- 
vorable judgment  he  was  to  become  hound. 
He  was  not  consulted  as  to  tbe  propriety  of 
the  selection  of  the  self-constituted  commit- 
tee.  The  InformatloD  he  received  was  that 


there  was  a  committee,  with  an  opportunity 
extttided  to  him  to  join  It,  If  be  desired  to 
do  so.  He  was  not  bound  by  its  action,  un- 
less be  chose  to  be ;  and  as  he  said  no  word 
nor  performed  any  act  from  which  it  might 
reasonably  be  inferred  that  be  intended  to 
acquiesce  In  the  action  of  the  committee,  the 
fulfillment  of  the  conditlcm  of  the  contract 
was  not  waived  by  him.  Therefore,  under 
the  rule  of  the  authorities  cited,  he  was  at 
liberty  to  recall  his  subscription  and  thus 
avoid  liability  to  pay  It.  Otherwise,  be  be- 
came bound,  notwithstanding  be  ne%'er  had 
an  opportunity  to  exercise  bis  option. 

[8]  The  notice  of  withdrawal  by  defendant 
was  given  to  Stebbins  after  the  adjournment 
of  the  meeting  of  December  6th,  at  which 
C.  M.  Sanderson  was  named  secretary  of  the 
plaintiff.  Inasmuch  as  defendant  never  had 
an  opportunity  to  exercise  his  option  as  con- 
templated in  the  contract,  he  was  not  under 
obligation  to  -give  notice  to  any  one,  even 
though  the  corporation  was  thereafter  fully 
organized.  In  any  event,  his  notice  to  Steb- 
bins was  sufficient  to  Indicate  his  purpose. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  to  the  district  court, 
with  direction  to  enter  Judgment  for  tlie 
defendant 

Beveraed  and  remanded. 

SANNEB,  J.,  concnn. 

HOLLOWAY,  J.  (dissenting.  I  am  unable 
to  subscribe  to  the  conclusion  reached  by  the 
majority.  Under  the  third  defense,  defend- 
ant could  avoid  liability  only  in  the  event 
that  the  report  of  the  committee  was  unfa- 
vorable. No  such  report  was  ever  made. 
Though  the  committee  which  investigated  the 
Absarokee  plant  was  selected  In  the  most 
Informal  manner,  It  nevertheless  made  an  In- 
vestigation and  reported  favorably.  The  de- 
fendant does  not  object  to  the  personnel  of 
the  committee,  does  not  co'ntend  that  it  was 
not  fairly  representative  of  the  subscribers 
generally,  and  does  not  challenge  the  correct- 
ness of  the  report  If  the  report  made  truth- 
fully stated  the  facts  concerning  the  Absaro- 
kee plant,  then  defendant  Is  not  entitled  to 
be  heard  to  ui^e  this  defense,  for,  though 
an  entirely  different  committee  had  been  se- 
lected, and  selected  In  the  most  solenm  and 
formal  manner  Imaginable,  tbe  report  would 
necessarily  have  been  tbe  same. 

Reduced  to  its  ultimate  analysis,  then,  de- 
fendant avoids  responsibility  solely  on  the 
ground  that  the  committee  was  not  selected 
in  a  formal  manner.  This  he  ought  not  to 
he  permitted  to  do.  TSptm  the  theory  of  the 
case  presented  to  the  trial  court  I  think  the 
correct  conclusion  was  reached*  and  tliat  the 
Judgment  should  be  affirmed. 
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(B  HonL  BK) 

BTATB  oz  rd.  BOTIiB  t.  HAIiL.  (No.  4045.) 
(SBpreow  Court  of  Montuu.  May  29*  1S17.) 
1  Quo  Warranto  *=»34— Rmnr  of  Private 

iKniVmUAL— E)XERCIBE   OF  POBLIC  OFFICE. 

Although  (inder  Rev.  Codes.  K  6943-6846. 
Hht  authority  of  the  atate  reprewnted  hy  the 
Attorney  Oenpral  to  invoke  the  renie<ly  by  quo 
warranto  ts  finite  extenHive,  under  section  6&47, 
a  private  individual  is  limited  in  bis  right  to  the 
ranedy  to  a  case  in  which  be  datma  to  be  en- 
titieil  to  a  public  office  unlawfully  held  and  ex- 
ercised by  another. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto. Cent.  Dig.  %  41.] 

2.  Quo  Warranto  *=>83— "Pubuo  Office." 

The  board  of  railmsd  commissioners  being  a 
creature  of  statute  whether  the  rlinirmanship  of 
the  bonrrl  is  a  public  nfhce.  with  public  duties 
and  functions  indepemlent  of  the  duties  anil  func- 
tions which  are  nttacheil  to  the  office  of  commis- 
lioner.  within  Hev.  Codes.  {  6P-17,  depcmls  on 
the  intention  of  the  I^aislature  aa  mnnifwited 
in  the  act,  when  confiidered  in  the  lisbt  of  the 
feneral  rules  as  to  the  tests  applied  to  determine 
whether  a  public  office  is  involved. 

[Ed.  Note.— For  otiter  coses,  see  Quo  War- 
ranto, Cent  Dig.  S  40.] 

8.  Statutes  «=3212  —  ConsAuction  —  Pre- 
bvmption. 

In  construing  a  statute  to  determine  whether 
a  public  office  is  (nvuWed,  the  lawmakers  are 
prranmed  to  have  been  guided  to  their  ultimate 
determination  by  the  same  rules  regarding  the 
tests  to  be  applied  to  determine  whether  a  public 
office  is  involved. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
CenL  Dig.  |  2Sfi.] 

4.  Qdo  Warranto  «ss>88— Board  or  Rail- 
road COMMISaiONERa — "POBUC  Offick." 
Rev.  Cotloe.  {  4367,  provides  that  the  board 
of  railroad  commissioners  shall  organize  by  elect- 
ing one  of  its  members  as  chairman.  Section 
4360.  which  contains  the  only  reference  to  the 
public  duties  or  functions  attached  to  tiie  chair- 
man of  the  board,  provides  that  the  state  shall 
fnmtsh  said  board  with  suitable  offices,  and  pro- 
vide it  with  ail  necessary  furniture,  stationery, 
and  printing,  upon  requisitions  signed  by  the 
chairman  of  said  board.  Section  4305  provides 
that  any  member  of  the  board  may  administer 
oathn,  and  also  that  the  board  shall  have  power 
to  adopt  rules  to  govern  its  procr-edintrs  and  to 
refculate  the  mode  and  manner  of  all  investiga- 
tions, etc.  Section  4370  provides  that  any  mem- 
ber of  the  board  may  verify  the  vouchers  for  the 
board's  expenses,  and  throughout  the  original 
act  and  the  supplemental  acts  the  references 
are  uniformly  to  the*  duties,  powers,  and  privileg- 
es of  the  board,  while  the  chairmanship  is  dis- 
misficd  by  the  reference  in  section  4.'!0.9.  Held. 
that  as  thp  IjCftislnttire  referred  to  the  board  an 
an  entity  in  all  matters  of  board  regulation  and 
oootrol,  the  chairmanship  of  the  board  is  not  a 
"public  office."  within  Rev.  Codes,  S  6&47,  since 
a  public  officer  ts  a  part  of  the  personal  force  by 
which  the  state  thinks,  acts,  determines,  and 
administers,  to  the  end  that  its  Constitution 
nmj  be  effective  and  its  laws  operative,  and 
while  the  elements  of  flxed  term  and  compensa- 
tion are  not  indispensable  to  a  public  officer, 
tbey  are  tn'lices  to  the  existence  of  such  position, 
and  their  absence  indicates  to  some  extent  the 
contrary  dmclusimi. 

[Ed.  Note.— For  othn  eases,  see  Quo  War- 
ranto, Cent.  Dig.  {  40. 

For  other  de6nition8,  see  Words  and  Phrases, 
First  and  Second  Series,  Office.] 


Quo  warranto  bj  the  State,  on  tho  relation 
of  Daniel  Bc^le,  against  3,  H.  Hall.  Demur- 
rer suBtalned,  and  cMnplalnt  dismissed. 

Galen  A  Mettler  and  E.  G.  Toomey,  all  of 
Helena,  for  relator.   H.  0.  Hall,  of  Havre, 

for  respondent 

nOLLOWAT,  J.  By  chapter  37,  Laws 
1007,  the.  "board  of  railroad  commissioQers 
of  the  state  of  Montana"  was  created,  and 
by  that  act,  and  acts  supplementary  thereto. 
Its  powers  and  duties  are  deflned.  The  board 
consists  of  three  members,  each  elected  for 
a  term  of  sii  years,  and  the  present  mem- 
bers are  J.  H.  Hall,  J.  E.  McCormlcb,  and 
Daniel  Boyle.  Hall  was  elected  in  1912,  Mc- 
Cormick  in  1014.  and  Boyle  In  1916.  On 
January  1,  1917,  Hall  was  duly  elected  chalr- 
inau  and  continued  In  that  capncity  until 
April  10th,  when,  at  a  regular  meeting  of  the 
board  nt  which  all  three  members  were  pres- 
ent, by  the  votes  of  McCormlcb  and  Boyle 
he  was  deposed  and  Boyle  elected  chairman 
In  his  stead.  Hall  refused  to  nblde  by  the 
order,  and  has  since  claimed  and  assumed  to 
act  as  chairman.  This  proceeding  In  the  na- 
ture of  quo  warranto  was  instituted  by  Boyle 
to  have  determined  the  right  or  title  to  the 
chairmanship  of  the  board.  To  the  com- 
plaint, which  sets  forth  the  proceedings  fully, 
the  defendant  demurred,  and,  electing  to 
stand  on  his  demurrer,  the  matter  was  sub- 
mitted for  final  determination.  D^endant 
presents  three  contentions: 

[t]  1.  That  the  chairmanship  of  the  board 
is  not  a  public  office.  If  this  be  sustained, 
the  other  contentions  need  not  be  noticed; 
for  though  the  authority  of  the  state  (rep- 
resented by  the  Attorney  General)  to  invoke 
the  remedy  by  quo  warranto  is  quite  exten- 
sive (Rev.  Codes,  H  6043-6946),  a  private  in- 
dividual Is  limited  In  Us  right  to  the  rem- 
edy to  a  single  case,  viz.  a  case  tn  which  he 
claims  "to  be  entitled  to  a  public  office  un- 
lawfully held  and  exerc^ed  by  another" 
(section  6947).  The  question  before  us  In 
limine  Is:  Is  the  chairmanship  of  the  board 
of  railroad  commissioners  a  public  office, 
with  public  functions  to  be  performed  by  the 
occupant  Independently  of  his  duties  as  a 
member  of  the  railroad  commissiop? 

Courts  and  text-writers  have  undertaken 
to  define  the  term  "public  ofBce"  and  to  pre- 
scribe certain  criteria  by  which  to  determine 
whether,  in  a  given  Instance,  a  public  of- 
flce  Is  involved,  but  their  efforts  have  been 
expended  with  rather  indifferent  success. 
The  tests  applied  and  found  sufficient  In  one 
case  have  proved  altc^ether  inapplicable  in 
another.  The  authorities  are,  however,  quite 
generally  agreed  tliat  the  character  of  the 
functions  to  be  i>erformed  is  a  primary  con- 
8iderati<Hi,  If  not  a  determining  factor.  23 
E^cy.  of  Law  (2d  Ed.)  323.  The  duties  at- 
tached to  the  position  must  concern  the  pub- 
lic directly,  and  must  be  Imposed  by  public 
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anttaorlty — not  by  craitract.  Mechem  on  Pub- 
lic Officers,  1-6;  Tbroop  on  Public  Officers, 
3,  4;  Woman's  AdministratlTe  Law,  S  44. 
Tbe  duties  must  be  public  In  tbe  sense  tbat 
they  comprehend  the  exercise  of  some  por- 
tion of  the  sovereign  iwwer  and  authority  ot 
the  state,  either  in  making,  administering,  or 
executing  the  laws.  EUason  t.  Coleman,  86 
N.  C.  235 ;  Commonwealth  v.  Bush,  131  Ky. 
384,  115  S.  W.  240.  They  must  be  public, 
also,  in  the  sense  that  they  Imply  tbe  ele- 
ment of  personal  responsibility,  as  distln- 
puiahed  from  the  merely  clerical  acts  of  an 
nceiit  or  servant  Attorney  General  v.  TIl- 
lliighast,  203  Mass.  5119,  89  N.  E.  1058,  17 
Ann.  Caa.  449.  In  other  words,  a  public  of- 
ficer Is  a  part  of  the  personal  force  by  which 
the  state  thinks,  acts,  determines,  and  ad- 
ministers to  the  end  that  Its  Constitution 
may  be  effective  and  Its  laws  operative.  Peo- 
ple V.  Coler,  166  N.  Y.  1,  59  N.  B.  716.  52 
L.  R.  A.  814,  82  Am.  St  Rep.  605.  While 
the  elements  of  fixed  term  and  compensa- 
tion cannot  be  said  to  be  Indispensable  to  a 
public  office,  they  are  Indices  tbe  presence  of 
which  points  to  the  existence  of  such  a  posi- 
tion, and  the  absence  of  whlcb  indicates  to 
some  extent  the  contrary  conclusion. 

[2,  3]  The  board  of  railroad  commissioners 
is  the  creature  of  statute.  It  has  such  au- 
thority as  la  conferred  expressly  or  neces- 
sarily implied  from  that  which  Is  expressed. 
It  Is  subject  at  all  times  to  legislative  regula- 
tion and  control.  Its  officers  and  employes — 
even  the  members  of  tbe  commission — may 
be  dismissed  from  the  sen'lce  of  the  state 
by  a  repeal  of  the  law  which  created  the 
Iioard.  Whether,  then,  the  chairmanship  of 
the  board  Is  a  public  office,  with  public  du- 
ties and  functions  ]nclei>endently  of  the  du- 
ties and  functions  which  are  attached  to  the 
office  of  commissioner,  depends  upon  the  In- 
tention of  the  Legislature  as  manifested  In 
tbe  act,  when  considered  in  the  light  of  the 
general  rules  referred  to  above,  and  whl<* 
are  presumed  to  have  guided  the  lawmakers 
to  their  ultimate  determlnatltm. 

[4]  Tbe  only  mention  of  tbe  chairmanship 
is  found  In  section  43G7,  wherein  it  Is  pro- 
vided that  the  board  shall  "organize  by  elect- 
ing one  of  its  members  as  chairman."  While 
this  is  not  the  creation  of  the  positicm  by 
specific  legislati^-e  enactment,  It  might  be 
deemed  sufficient  if  other  and  Indispensable 
elements  of  a  public  office  were  present 
Counsel  have  not  directed  oar  attmtlon  to 
any  public  duties  or  functloDs  attached  to 
tbe  dialrmaiisliip  by  the  Legislature,  and  our 
research  has  disclosed  but  a  single  reference, 
viz.: 

"The  state  diall  furnish  said  board  with  suit- 
able offices  in  Hie  state  capitol  buildiDg  at  Hele- 
na, Moot.,  and  provide  it  with  all  Deccssary 
furoiture,  stationery  and  printiog,  upon  requisi- 
tions signed  by  tbe  cliairman  of  aoid  board." 
Section  4309. 

Througbont  the  orii^nal  act  and  the  sup- 
plemental acts  tlie  references  are  nnlformly 


to  the  duties,  powers,  and  privileges  of  tbe 
board,  while  the  chairmanship  Is  dismissed 
by  the  brief  references  above.  Any  member 
of  the  board  may  administer  oaths  (section 
4365),  or  verify  the  vouchers  for  the  board's 
expenses  (section  4370).  Can  it  be  said,  then, 
with  any  degree  of  seriousness,  that  a  posi- 
tion to  which  are  attached  no  duties,  powers, 
or  prerogatives  other  than  the  authority  to 
sign  orders  for  paper,  stamps,  and  pendEs 
is  a  public  office,  the  Incumbent  of  wbidi 
is  required  by  law  to  perform  e  portion  of 
the  sovereign  power  of  the  state?  To  suggest 
the  question  is  to  answer  it  A  review  of 
these  statutes  would  seem  to  Indicate  be- 
yond the  possibility  of  a  doubt  that  while 
the  board  Is  created  with  important  public 
functions  to  perform,  and  clothed  with  au- 
thority to  make  effective  the  purpose  of  its 
creation,  the  Legislature,  Imposing  trust  and 
confidence  In  the  intelligence  and  integrity 
of  the  members,  referred  to  the  board,  as  an 
entity,  all  matters  of  board  regulation  and 
control.   Section  4305  provides: 

"The  board  shall  have  power  to  edtmt  rules 
to  Bovem  its  proceediags  and  to  regulate  the 
mode  and  manner  of  all  investigationB/'  eta 

In  the  absence  of  any  specific  deidaimtloii 
creatine  the  office  of  chairman  and  in  tbe 
aibsence  of  any  Ind^ndenC  public  foncilons 
or  powers  attached  to  tbe  position,  this  pro- 
vision la  peculiarly  significant.  Tbe  Legis- 
lature recognized  tbe  fact  that  in  tlie  orderiy 
proceedings  of  the  Ixmrd  tbere  should  be  we 
member  designated  to  preside  over  iu  de- 
liberations, put  all  questions,  and  declare  the 
will  of  tbe  majority;  In  other  words,  to  be 
tlie  mouthpiece  of  the  board,  its  agent  and 
servant,  but  without  autboiity  mr  power  In- 
dependently of  bis  autbority  as  one  member 
of  the  board  and  with  such  other  power  and 
authority  only  as  the  board  might  confer  by 
appropriate  rules  and  relations  or  in  the 
absence,  of  any  mle  upon  the  subject,  then 
with  sucb  anttaority  as  accords  witb  the  si^rit 
of  parliamentary  procedure  and  meets  tbe 
approval  of  a  majority  of  the  hoard.  No 
mention  la  made  of  the  term  for  which  Qie 
chairmen  shall  bold  the  position.  The  Legis- 
lature recognized  further  that  the  chairman 
would  be  -selected  by  the  members  only  be- 
cause of  their  confidence  in  him;  that  tbe  har- 
mony and  efficiency  of  tbe  board  would  nm- 
tlnue  only  so  long  as  that  confidence  contin- 
ued; and  that  whenever  for  any  cause,  or 
without  cause,  tbe  chairman  forfeits  or  oth- 
erwise loses  that  confidence  upon  tbe  stmigth 
of  which  he  was  selected,  the  majority  would 
have  the  autbority  to  remove  him  and  select 
a  successor.  That  the  Legislature  thus  treat- 
ed the  chairmanship  as  a  merely  honorary 
position,  the  occupant  of  which  Is  subject 
to  control  by  the  majority,  holds  the  posi- 
tion at  the  will  of  the  majority,  performs, 
without  compensation,  whatever  duties  arc 
assigned  to  him  by  the  majority,  and  is 
without  public  power  or  autbority  independ- 
ently  of  his  office  as  a  member  of  tbe  board. 
Is  fairly  ooudUBlve  evidence  tbat  it  was  nut 


Digitized  by 


NerJ 


O'DONNELIi  T.  SIXTH  JUDICIAL  DISTRICT  COURT 


769 


the  Intention  of  the  Legislature  to  create 
an  Independent  public  office. 

Our  conclusion  Is  that  tlie  chairmanship 
of  the  board  of  railroad  commissioners  Is  not 
a  public  oUlce,  and  therefore  this  proceeding 
cannot  be  maintained. 

The  demurrer  is  sustained,  and  the  com- 
plaint la  dismissed. 

Dismissed. 

BILAJ4TLY.  a  J.,  and  SANNSR,  3^  con- 
cur. 

(40  Nov.  428) 

OnONXELL  T.  SIXTH  JUDICIAL  DIS- 
TRICT COURT  OF  STATE  OF  NEVADA, 
IN  AXD  FOR  HUMBOLDT  COUNTY  et  al. 
(No.  2275.) 

(Suprpme  Court  of  Nevada.    June  23.  1917.) 

1.  Apprai,  and  EaaoB  q»1— Bight  to 
PEAL— Statute. 

It  is  not  liffhtl?  to  be  ansumed  tbat  fmm 
failure  or  omission  of  a  special  act  to  provifle 
for  an  appeal  tbe  I^slature  intended  to  deny 
Huch  rifht  to  anr  person  whose  dvll  end  Itgal 
rifrhts  are  involved.- 

[EU.  Note.— For  other  cases,  aee  Appeal  and 
Error.  Cent  Dig.  H  1-4.] 

2.  IKRANE  Persons  ($=933(2)  —  ApponmnsKT 
OF  ntiARDiAN— Right  to  Appeal. 

Const,  art  6.  §  4.  vests  tbe  Snpreme  Court 
witb  appellate  JurisdictloD  la  all  cases  lo  equity. 
Rev.  Lnws,  S  4S32.  is  to  the  same  effect  Sec- 
tion 48.*?.?  empowers  the  Supreme  Court  to  re- 
view on  appeal  a  judjcment  in  a  proceedioic  com- 
menced in  a  district  court  when  tbe  matter  in 
dispute  is  embraced  in  the  general  joriwllction 
of  the  Supreme  Court.  Section  5329  provides 
that  an  appeal  may  be  taken  from  a  final  Judg- 
ment or  special  proceeding  commenced  in  tbe 
court  In  wbicb  the  judgment  is  rendered.  Sec- 
tion 0102  provides  for  petition  for  the  appoint- 
ment of  a  guardian  for  insane  persons.  Held, 
that  such  procee<Iing  is  equitable,  and  the  judg- 
ment appointing  the  fcuarJian  for  a  mentally  en- 
feebled person  is  final,  so  tbat  an  appeal  lies. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  S  S9.] 

3.  PnoniBiTioR  o=9lO(2)— Rioht  to  Bbwedt. 

Where  a  stay  of  proceedings  is  bad,  and  the 
court  undertalces  to  exercise  an  unauthorized 
jurisdiction  pending  the  stay,  prcdilbition  is  the 
proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §{  44-56.] 

4.  Iit8ANEPEBBOHB«Ea38(2)— APPonrnniTTor 
GuABi>iAN— Review— Si  AT  or  Pboceedihos 
-Undertaking  on  Appeal. 

Aa  procedure  under  Rev.  Lawg,  {  6162,  Is 
not  a  case  provided  for  in  Civil  Practice  Act, 
Si  404,  405,  40S,  and  409  (Rev.  Laws,  S§  6346, 
5347,  5350.  6351).  the  perfection  of  an  appeal 
by  giving  the  undertaking  as  prescribed  by  sec* 
tion  404  stays  proceedings  in  tbe  court  below 
upon  tbe  judgment  and  order  appealed  from, 
under  specific  provision  of  Rev.  Laws,  |  5366. 

iKd.  Note.— For  other  cases,  see  Insane  Per- 
sona, Cent  Dig.  |  59.] 

Original  proceeding  for  prohibition  by  El- 
len C.  O'DonneU  against  the  Sixth  Judicial 
District  Court  of  State  of  Nevada  In  and  for 
Hnmboldt  County  and  others.  Writ  Issued. 

Salter  A  Robins,  of  Wlnnemucca,  for  peti- 
tioner. Callahan  &  Brandon,  of  Wlnnemucca, 
for  respondents. 


SANDERS.  J.  Ellen  C.  O'Donnell  vras  de- 
clared by  a  Judgment  of  the  district  court  for 
Humboldt  couuty  to  be  mentally  Incompetent, 
by  reason  of  extreme  old  age,  to  manage  her 
property,  and  by  the  Judgment  Chris  Wolf, 
public  administrator  of  said  county,  was 
appointed  guardian  tat  her  estate,  alleged  to 
consist  of  400  acres  of  land  in  said  county 
and  $8,500  in  money,  represented  by  two  cer- 
tlScates  of  deposit  in  a  local  bank  at  Wln- 
nemucca, Nev.  She  gave  notice  of  appeal  to 
this  court  from  tiie  Judgment  and  an  order 
overruling  her  motion  for  a  new  trial,  and  fil- 
ed an  undertaking  on  api>eal  tn  the  sum  of 
$300.  She  naw  petitions  this  court  for  a  writ 
of  pnAIbltlon  to  restrain  the  Judge  of  said 
court  and  the  guardian  so  appointed  from  en- 
forcing, or  nndwtaking  to  enforce,  said  Judg- 
ment pending  her  appeal. 

We  are  aatlsfled  from  tbe  return  of  re- 
Bpond«its  that,  unless  restrained,  they  will 
do  the  things  complained  of,  and  will  en- 
deavOT  to  take  possession  of  the  s»operty  of 
petitioner  in  disregard  of  and  In  spite  of  her 
appeal.  The  caxly  question  presented,  there- 
fore, is:   Should  the  writ  issue? 

It  is  urged  by  respondents  that  an  appeal 
Is  a  matter  purely  of  statutory  right  (Es- 
meralda County  T.  Wildes,  36  NeT.  526,  137 
Pac.  400),  and  as  the  statute  under  which  ttw» 
proceeding  was  commenced  in  the  lower 
court  (Statutes  of  Nevada  1890,  p.  70)  nor  the 
general  law  governing  appeals  (ehapta  46. 
Cirll  Practice  Act)  makes  provision  for  sn 
appeal  in  such  ca^es,  the  Judgment  and  order 
complained  oC  Is  not  appealable,  and  this 
court  Is  therefore  without  Jurisdiction  to  is- 
sue the  .writ  The  Jurisdiction  of  this  court 
being  thus  challenged,  it  Is  incumbent  upon 
us  to  consider  the  Question  as  If  made  upoi^ 
a  motion  to  dismiss  the  appeal  of  petitioner. 
The  several  district  courts  of  this  state  are 
vested  by  the  Constitution  and  statutes  with 
original  Jurisdiction  in  all  cases  relating  to 
tbe  estates  of  Insane  persons  (Const  art  6, 
$  6 ;  section  4840,  Revised  Laws) ;  not  neces- 
sarily persons  technically  Insane,  but  those 
who,  for  any  cause,  are  mentally  Incom- 
petent to  manage  their  property  (section 
6162,  Revised  Laws ;  14  R.  C.  L.  p.  567) ;  ■ 
and  such  courts  possess  general  power  over 
the  appointment  and  removal  of  guardians 
(section  4849,  Revised  Laws).  The  Juris- 
diction thus  conferred  Is  neither  special  nor 
limited,  nor  is  it  limited  or  qualified  by  the 
special  act  which  regulates  the  procedure  for 
tbe  appointment  of  guardians  and  to  pre- 
scribe their  duties.  Statutes  of  Nevada  1899, 
p.  70. 

[1]  It  Is  not  lightly  to  be  assumed  that 
from  tbe  failure  or  omission  of  a  special  act 
to  provide  for  an  appeal  the  L^slature  in- 
tended to  deny  to  tbe  persons  whose  legal  and 
civil  rights  are  Involved  and  affected  by  the 
act  the  right  of  appeal.  Tbe  right  to  an  ap- 
peal is  a  substantial  right  (Howard  v.  Rich- 
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ards,  2  Ner.  137,  90  Am.  Dec.  620),  aod,  while 
It  Is  purely  statutory  (Esmeralda  County  t. 
Wildes,  supra),  a  statute  will  not  be  constm- 
ed  as  taking  aivay  tlie  right  of  appeal  unless 
the  language  used  clearly  shows  sucb  an  In- 
tent (3  C.  J.  319). 

"If  B  Statute  is  capable  of  being  so  construed 
as  to  maintain  the  right  of  appeal  without  violat- 
ing the  well-establiebed  rules  for  construinK  stat- 
utes, it  will  be  so  construed."  Hougbton^  Ap- 
peal, 42  Gal.  35. 

[2]  The  persons  embraced  by  the  st&tnte  in 
question  are  peculiarly  "wards  of  chancery." 
Unless  the  stutute,  by  express  terms,  neces- 
sary iuipllcatlon,  or  reasonable  Intendment, 
denies  to  such  persons  the  right  of  appeal,  it 
Is  our  duty  to  uphold  the  right.  But  it  is 
Insisted  that  the  general  law  governing  ap- 
peals makes  no  provision  for  an  appeal  In 
this  class  of  cases.  In  this  view  we  do  not 
concur.  The  Supreme  Court  is  vested  by  the 
Constitution  with  appellate  Jurisdiction  in 
all  cases  In  equity.  Const  art  6.  {  4;  section 
4832,  Revised  Laws.  This  court  has  Jurlsdlo 
tion  to  review  upon  appeal  a  Judgment  in 
an  action  or  proceeding  commenced  in  a  dis- 
trict court  when  the  matter  In  dispute  is  em- 
braced in  the  general  Jurisdiction  of  the 
Supreme  Court.  Section  4833,  Revised  Laws. 
The  proceeding  authorized  by  the  statute 
(section  6162,  Revised  Imws)  is  an  equitable 
proceeding,  and  differs  from  ordinary  actions 
only  In  procedure.  It  does  not  confer  new 
rights,  nor  afford  new  remedies.  In  its  es- 
sential characteristics  It  was  an  adversary 
proceeding  In  which  the  petitioner  was  the 
real  defendant.  An  appeal  may  be  taken 
from  a  final  judgment  or  special  proceeding 
commenced  In  the  court  in  which  the  Judg- 
ment is  rendered.  Section  5320,  Revised 
Laws.  For  the  purposes  of  this  application. 
It  Is  not  necessary  to  detennlne  whether  the 
proceeding  against  petitioner  was  "on  action" 
or  "special  proceeding."  It  was  certainly 
one  or  the  other.  An  appeal  lies  from  a 
"final  judgment"  in  either.  The  judgment 
was  a  "dual  judgment,"  which  operntes  to 
divest  petitioner  of  the  right  to  the  posses- 
sion, control,  and  management  of  her  proiier- 
ty.  The  petitioner  Is  entitled,  therefore,  to 
prosecute  her  appeal  here  so  as  to  test  the 
-regularity  of  the  proceeding  by  which  It  was 
sought  to  place  her  property  under  guardian- 
ship. 

13]  It  is  well  settled  that,  where  a  stay  of 
proceedings  Is  hod,  and  the  court  undertakes 
to  exercise  an  unauthorized  jurisdiction 
pending  such  stay,  prohibition  is  the  proper 
remedy.  3  C.  J.  p.  1328. 

[4]  The  undertaking  on  appeal  filed  by  pe- 
titioner conforms  to  section  404  of  the  Civil 
Practice  Act,  and,  as  the  procedure  author- 
ized by  section  6162,  Revised  Laws,  is  not  a 
case  provided  for  In  sections  404,  405,  408, 
and  409  of  the  Civil  Practice  Act  the  perfect- 
ing of  the  appeal  by  giving  the  undertaking, 
as  prescribed  by  section  404,  stays  proceed- 
ings In  the  court  below  upon  the  Judgment 


aod  order  appealed  from.  Section  63S5, 
Revised  Laws. 

It  is  argued  by  respondents  that  it  Is 
against  the  Interest  of  petitioner,  and  against 
public  policy,  to  permit  petitioner  to  manage 
her  property  pending  the  time  of  her  appeal 
And  It  might  have  l>een  suf^iested,  by  way 
of  argument,  tliat  an  appeal  In  such  cases 
defeats  the  purpose  of  the  statute.  This 
position  has  been  ruled  upon  adversely  to  re- 
spondents by  the  Supreme  Court  of  California 
In  construing  a  similar  statute.  Cobum  v. 
Hynes,  161  Ca!.  685,  120  Pac  26;  In  re 
Woods,  94  Cal.  566,  29  Pac.  1108;  In  re  Moss; 
120  Cal.  695,  53  Paa  357. 

We  are  powerless  to  remedy  what  may  be 
a  defect  or  omission  In  the  ClvU  Practice  Act 

Let  the  writ  Isane. 

HcCABBAN,  a  sod  COLBUAN,  coo- 
car. 


KEELESR  T.  BAKEIB  et  at    (No.  9185.) 

(Supreme  Court  of  Colorado.    June  4,  1917.) 

Appeal  aho  Eebob  <e»1001(l)  —  Rbyixw  — 
Wbioht  or  Evidence. 
Where  tlie  probative  foxes  of  tlie  eridenee 
and  the  facts  established  by  the  verdict  were 
within  the  province  of  the  Jury  to  detennincb 
such  determuatioit  was  binding  upon  the  appel- 
late court 

[Gd.  Note.— For  other  cases,  see  Appeal  anft 

Error,  Cent  Dig.  S3  3928-3933.] 

Error  to  County  Court,  City  and  Oounty  of 
Denver;  V.  H.  Johnson,  Judge. 

Action  by  A.  M.  Btaker  and  another,  doing 
business  as  the  Modern  Mantel  &  Fixture 
Comjmny,  against  Frank  W.  Keeler.  From  a 
Judgment  of  the  cotmty  court  for  plaintiff  on 
appeal  from  a  Judgment  of  the  Justice  court 
for  plalntiffSt  the  defendant  brings  errw. 
Alllmied. 

PbiUp  W.  Uottaendll  and  QiK  Wampler. 
both  of  Dmver,  for  plalntllf  In  error.  P.  B. 
Anderstm,  of  Denver,  for  defendants  In  error. 

PER  CURIAM.  The  defendants  In  error 
were  the  plaintiffs  In  the  trial  court,  and 
sued  Keeln*  before  a  Justice  of  the  peace  for 
an  alleged  balance  of  1240.50  due  on  account 
of  materials  fuml^ed  and  labor  performed 
upon  the  residence  of  defendant  Tbe  de- 
fendant foiled  to  appear  In  the  Justice  couit. 
and  upon  proof  of  plalntltTs*  claim  Judgment 
was  rendered  accordingly.  Defendant  there* 
after  aK>eaIed  the  cause  to  tlie  county  court, 
where  It  was  tried  to  a  Jury  and  a  verdict  re- 
turned in  favor  of  plaintiffs  In  the  sum  of 
qilTS,  upon  which  Judgment  was  entm^  l%e 
defense  Interposed  was  failure  upon  the  part 
of  plaintiffs  to  do  and  pOTform  the  work  as 
agreed,  and  damages  resulting  thmftwn  to 
the  house  by  reason  of  the  n^ligeim  of 
|)lalntlffa  In  tbe  performance  of  th^r  work. 

The  sole  queatlon  raised  here  and  rtiled,  up- 
on for  reversal^the  alleged  insuffldoicy  of 
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the  evlAenco  to  sopport  the  verdict.  Hie 
claims  of  the  parties  were  submittad  to  the 
Jury  under  Instructions  to  which  noobjecUona 
were  Interposed. 

We  have  read  the  record,  and  find  therein 
sufflcieot  evidence  to  support  the  verdict 
The  probative  force  of  the  evidence  and  the 
facts  established  thereby  were  within  the 
province  of  the  Jury  to  determine,  and  are 
binding  Mpon  as. 

,  The  application  tar  a  supersedeas  Is  there- 
fore deided,  and  the  Judgn^nt  afflniicd. 


GERMAN  AMERICAN  TRUST  CO.  T. 
WHITE.   (No.  9186.) 
(Sapreme  Court  of  Colorado.  June  4, 1917.)  . 

A88IGRUENTS  ®=>S5— PBIOBITIES. 

Where  the  rights  of  a  trust  company  as  ex- 
ecutor, in  proceeds  of  a  fire  policy,  rested  solely 
ou  assigomeDt  which  was  expre^y  made  sub- 
ordinate  to  an  assignment  to  one  acting  as  its 
agent,  it  cannot  complain,  no  fraud  appearing, 
because  full  effect  to  its  assignment  was  given, 
and  the  amount  due  the  agent  ordered  first  paid. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  Si  149-151.] 

Error  to  IHstrict  Court,  Jefferson  County ; 
.Jesse  C.  Wiley,  Judga 

Proceedings  between  the  German  American 
Onust  CtHupany,  as  executor  of  the  estate  of 
Burroughs  R.  Hall,  deceased,  and  John  F. 
IVhlte,  to  determine  rights  to  the  proceeds  of 
an  insurance  policy,  paid  into  court  by  the  In- 
surer. To  review  a  judgment  for  wtiite,  the 
trust  company  brings  error.  Application  for 
numrsedeas  denied,  and  Judgment  affirmed. 

C.  V.  MlUer,  of  Dexvrw,  for  plaintiff  In  er- 
ror. 

WHITE,  O.  J.  The  question  involved  Is 
whldl  of  the  parties  hereto  la  mtitled  to 
certain  money  paid  into  court  1^  an  insur- 
ance company  npon  an  adjustment  of  a  loss 
by  Are  of  some  personal  property,  belonging 
to  one  Frendi,  which  It  had  insured.  Each 
of  the  parties  claims  the  money  by  virtue  of 
an  aasigiun^t  by  French.  The  assignment 
under  which-  plaintiff  In  error  claims  is,  by 
express  terms,  made  subordinate  to  the  as- 
signment under  which  defendant  in  error 
claims,  ^e  t&cts  resulting  in  the  assign- 
ments are,  briefly,  as  follows:  One  Bur- 
roughs R.  Hall  uif  ned  a  building,  and  defend- 
ant in  error  Wblte  was  hte  agent  in  renting 
and  collecting  the  rents  therefor.  This  build- 
ing was  occupied  by  one  French  as  tenant, 
who  conducted  a  small  store  tlierein,  and 
who  had  fallen  behind  In  the  payment  of  her 
rent  She  had  also  borrowed  some  money  at 
a  high  rate  of  Interest  and  secured  the  pay- 
ment of  the  same  by  a  chattel  mortgage  npon 
iier  trade  fixtures  In  the  store.  Hall  died, 
and  thereupon  the  German  American  Trust 
Cwnpany  became  executor  of  his  estate,  and 
White  became  its  agent  In  relation  to  the 
building.  The  defaults  of  French  In  the  pay- 


ment of  rent  continued,  and  White,  In  order 
to  assist  her,  purchased  the  note  secured  by 
the  cliattel  mortgage,  and  substantially  re- 
duced the  rate  of  Interest  thereon.  The  note, 
becoming  due,  was  renewed  and  a  new  chat- 
tel mortgnge  given  all  In  the  name  of  White's 
wife,  though  belonging  to  White.  Some  time 
elapsed,  other  rent  accrued,  and  some  pay- 
ments were  made  thereon,  and  ¥2.75  paid  as 
Interest  npon  the  note.  When  the  fire  occur- 
red White  was  In  California,'  and  Mrs. 
French  called  upon  the  plalntltT  In  error,  and 
stated  to  an  assistant  cashier  of  that  Institu- 
tion, who  was  also  the  son  of  White,  that  she 
desired  to  have  drawn  and  executed  two  as- 
signments of  her  claim  against  the  insurance 
company  growing  out  of  the  Are;  that  she 
desired  the  first  assignment  to  be  In  favor 
of  White  for  the  purpose  of  paying  the  mort- 
gage Indebtedness,  and  the  second  assignment 
to  be  In  favor  of  plaintiff  In  error  for  the 
purpose  of  paying  the  dellnqueut  rent. 
Tbereui>on  the  assignments  were  drawn  In 
accordance  with  her  wishes,  and  she  executed 
the  same.  The  amount  of  the  note  and  delin- 
quent rent  exceeded  the  proceeds  of  the  In- 
surance policy. 

The  court  found  that  the  transaction  was 
In  good  faith,  and  there  was  no  fraud  or 
deceit  npon  the  part  of  plaintiff ;  and  that 
from  the  Insurance  money  the  amount  due  on 
the  note  and  the  costs,  Including  the  expense 
of  collecting  the  Insurnnoe  policy,  should 
first  b6  paid  and  the  balance,  If  any,  turned 
over  to  plaintiff  In  error.  The  evidence  war- 
ranted these  findings.  The  rights  of  plain- 
tiff io  error  were  based  solely  upon  the  as- 
signment, and  It  is  not  In  a  position  to  com- 
plain because  the  court  gave  full  effect  to 
that  instrument. 

The  application  for  supersedeas  is  doiled, 
and  the  Judgmrat  affirmed. 

BILIi  and  TBllUER,  JJ.,  ooncnr. 


HAMXI/TON  V.  PEOPLE.    (No.  9042.) 
(Supreme  Court  of  Colorado.  June  4, 1917.) 

1.  Abortion  «=>11— Evidekcr— Siifticibnct. 

In  B  prosecution  for  having  procured  a  crm- 
innl  abortion,  evidence  Add  to  support  a  verdict 
of  ftuilty. 

[Ed.  Note.— For  other  cases,  sea  Abordon, 
Cent  Dig.  8  22.] 

2.  Cbimikal  Law  ^1159(2) —Appeal  ahp 
Erbob— (Review— Verdict. 

It  is  the  province  of  the  jury  to  determine 
the  credibility  of  the  witnpases,  and  the  weieht 
of  their  testimonv.  and  to  decide  the  factH,  and 
where  there  is  suRiclent  evidence  to  supimrt  their 
findiu;;.  the  aiipcllate  court  cannot  interfere  with 
their  conclusion. 

[TA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3075.] 

Error  to  District  Court,  City  and  County 
of  Denver;  William  D.  Wright,  Judge. 
Noble  O.  Hamilton  was  convicted  of  hav* 
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lug  procured  a  cilmlnal  abortion,  and  ho 

ArlDgs  error.  Afllrme^. 

0.  A.  Prentice,  of  Denver  <J.  G.  Powell, 
of  Denver,  of  counsel),  for  plaintiff  In  error. 
Fred  Farrar,  Former  Atty.  Gen.,  Leslie  E. 
Hubbard,  Atty.  Gen.,  and  Ralph  E.  O.  Ker- 
wln,  Asst  Atty.  Gen.,  for  the  People. 

GARRIGUKS,  J.  Defendant,  plaintiff  In 
error,  was  convicted  under  an  Information 
charging  blm  with  having  procured  a  crim- 
inal abortion  of  Ada  Wiillaras,  by  means  of 
thrusting  an  Instrument  Into  her  private 
parts  with  Intent  to  procure  a  miscarriage, 
from  which  her  death  resulted. 

The  principal  assignment  of  error  upon 
which  defendant  relies  for  a  reversal  Is  that 
the  evidence  Is  Insufficient  to  supiwrt  the  ver- 
dict and  Judgment,  and  that  do  testimony 
wa^  addnced  iipon  which  any  reasonable, 
fair-minded  jury  could  bare  concluded  be- 
yond a  reasonable  doubt  that  the  defendant 
was  guilty  of  the  crime  charged.  This  has 
necessitated  a  careful  review  of  all  the  evi- 
dence Introduced  on  the  trial,  which  dis- 
closes the  following: 

Thomas  and  Ada  WUliams  were  husband 
and  wife,  residing  In  Denver.  Mrs.  Williams 
having  become  pregnant,  was  very  much  dis- 
turbed over  her  condition  owing  to  the  fact 
that  her  mother,  a  resident  of  Nebraska,  who 
was  nearly  50  years  old,  had  written  that  she 
was  about  to  be  conflned,  and,  fearing  that 
Bhe  would  not  survive  the  ordeal,  very  ur- 
gently requested  Mrs.  Williams  to  come  to 
her;  that  Mrs.  Williams  thought  she  conld 
not  go,  in  her  delicate  condition,  an'd  was 
desirous  of  having  a  miscarriage.  Some 
time  in  the  latter  part  of  January.  1916.  she 
called  on  defendant  Hamilton,  who  was  a 
practicing  physi<dan,  and  discussed  her  con- 
dition with  him.  On  Sunday,  February  13, 
1910.  she,  in  company  with  her  husband, 
again  visited  the  doctor  at  his  office,  where 
she  introduced  her  husband  and  safd  that 
they  had  come  to  talk  over  what  she  had 
discussed  with  him  on  her  previous  visit. 
The  defendant  asked  her  U  she  still  wanted 
to  do  what  they  had  talked  about,  and  she 
replied  that  she  dfd.  After  discussing  her 
condition  and  symptoms,  she  inquired  of  the 
doctor  If  he  thought  he  could  help  her  out. 
and  he  replied  that  he  could,  and  told  her 
to  return  on  the  following  day,  Monday.  Mr. 
\nillams  asked  how  much  the  bill  would  be, 
and  defen'dant  told  him  he  "charged  $^  for 
confinement  cases,  and  this  would  be  the 
same." 

Mrs.  Williams  returned  to  the'  doctor's 
ofRoe  on  Monday  at  about  0:40  o'clock  Id 
the  morning.  Of  what  occurred  there  on 
that  occadon  there  is  no  direct  evidence, 
excepting  that  at  the  deftodant,  who,  while 
admitting  that  he  Inserted  a  speculum  and 
made  an  examination  of  the  woman's  pri- 
vates, and  Introduced  a  medicated  tampon  in- 
to her  vagina,  denied  that  he  bad  done  any- 


thing which  would  tend  to  bring  about  a 
miscarriage;  On  Tuesday  morning  Mrs.  Wil- 
liams was  In  bed  when  Yiet  htisband  went  to 
work,  althou^  later  she  got  up  and  went  to 
the  residence  ot  a  friead,  and  relative  of  Mr. 
Williams  by  marriage,  where  she  seemed 
faint  and  ilL  Wlllianu  that  monilng,  on 
his  way  to  work,  stopped  at  the  doctor's  of- 
fice and  paid  him  $10  on  account.  On  Wed- 
nesday Mrs.  Williams  remained  in  bed,  was 
taken  with  labor  pains,  and  about  noon  was 
delivered  of  a  fetus  In  the  stage  of  devel<H>* 
ment  at  about  three  months.  Dr.  Hamilton 
was  called,  and  the  patient  stated  to  him  or 
Id  his  presence  that  she  had  bad  hard  work 
to  keep  the  tampon  In  before  the  child  was 
born.  She  also  told  him  that  along  about 
3  o'clock  Tuesday  morning  she  had  sneezed 
real  hard,  and  asked  him  "if  that  is  the  rea- 
son that  it  occurred  sooner  than  he  expected 
It  would."  The  defendant  placed  the  fetus 
in  paper,  put  It  In  the  stove,  and  after  giving 
some  directions  as  to  the  care  of  the  patient 
left  the  house.  On  Thursday  Mrs.  Williams' 
condition  grew  worse,  and  symptoms  of  sep- 
Mctemla  developed.  Dr.  Hamilton  was  called, 
and  then  diagnosed  her  trouble  as  typhoid 
fever.  On  Friday  the  defendant  called  la 
Dr.  Gundrum  to  examine  Mrs.  Williams,  and 
to  give  his  opinion  as  to  whether  or  not  she 
was  suffering  from  typhoid,  hut  refrained 
from  telling  him  that  she  had  had  a  miscar- 
riage. The  patient  steadily  grew  worse, 
and  Dr.  Monson  was  called  Friday  evening, 
to  whom  Dr.  Hamilton  failed  to  mention  that 
the  patient  had  had  an  abortion,  until  after 
the  phyi^ctan  had  learned  It  from  other 
sources.  Mrs.  Wllllaros  was  removed  to  a 
hospital,  where  she  died  Sunday  evening, 
February  20,  1016,  from  septictemla  or  blood 
poisoning,  the  source  of  infection  being  the 
uterus. 

[1.2]  This,  In  brief,  was  the  evidence  ad- 
duced upon  which  the  people  relied  for  a  con- 
vkllon,  and  upon  which  the  verdict  was  bas- 
ed. It  seems  to  us  to  fully  warrant  the  con- 
clusion reached  by  the  Jury.  The  rights  of 
the  defendant  were  fully  protected  In  the  In- 
structions given  by  the  court  Because  the 
Jury  adopted  and  believed  the  evidence  of 
the  people  instead  of  that  of  the  defendant 
would  not  warrant  us  in  reversing  the  case. 
It  Is  the  province  of  the  Jury  to  determine 
the  credibility  of  the  witnesses,  the  wdgbt 
of  their  testimony,  and  to  decide  the  facts, 
and  where  there  Is  suUlclent  evidence  to  sup- 
port their  finding,  as  there  unquestionably 
is  in  this  case,  we  cannot  interfere  with  their 
conclusion. 

Other  questions  have  been  raised  and  ar- 
gued by  counsel  for  defendant,  all  ot  «rtildi 
we  have  carefully  centered,  ud  while 
there  were  some  irregularities  committed  oa 
the  trial,  we  do  not  think  they  were  of  audi 
seriousness  aa  to  constitute  prejndldal  emv. 

From  the  entire  record  we  are  convlnoed 
that  the  defendant  had  a  fair  and  impartial 


Digitized  by 


Colo) 


FARMERS'  LIFE  INS.  CO.  v.  WEHRLB 


763 


trial;  that  no  rereTslble  error  is  disclosed 
thereby,  and  the  Judgment  must  therefore  be 
affirmed. 
Judgment  afflrmed. 

WHITB,  O.  J.,  and  SC90TT»  J.,  concnr. 


FABMBRS'  LIFE  INS.  CO.  t.  WEHRLB 
et  aL  (No.  8771.) 

(Supreme  Court  of  Colorado.    June  4,  1917.) 

L  Libel  ATfo  Suwder  <S=33  —  Words  Li- 
BELOua  Pbr  Sb— Presumption  of  Damage. 
When  wurds  published  are  libelous  per  se, 
the  law  presumes  damnses;  the  ^st  of  the  ac- 
tion being  injur;  to  plaiatifiTa  repotatioo. 

[Ed.  Note.— For  other  caaea,  see  Libel  and 
Slander.  GenL  Dig.  H  112,  277.] 

2.  Libel  and  Slander  «=»0(1)— Newbpaptb 

AHTICLE  CiIAROINO  DlBIIONESTT. 

A  newspaper  article  cbardug  an  insurance 
compaoy  with  fraud  and  dishonest  com1uc-t  in 
•ale  of  stock,  necessarily  Injuring  its  reputation 
and  buidDeBS,  waa  libelous. 

[EM.  Note.— For  other  cases,  see  Libel  and 
Sbnder,  Cent.  Dig.  H  SO,  90.] 

3.  LlBEl  AND  ST.ANDEB  «=sl26  —  VEBMCT 
CONTBABT  TO  EVIDENCE— JUSTIFICATION. 

In  absence  of  evidence  to  sustain  a  plea  of 
jostificatioD  in  an  action  for  libel,  a  verdict  (or 
defendants  should  have  been  set  aside  and  a  new 
trial  granted. 

[Ed.  Nnte.--FoT  other  eases,  see  Libel  and 
Slander.  Cent.  Dig.  H  875,  876.] 

4.  Libel  and  Slandeb  ^=>105(3)— Adicissioit 
or  Evidence  —  Meanino  or  Lahouaos  — 
Refieencb  to  Plaintiff. 

In  an  action  for  libel,  it  was  erroneous  to 
permit  defendant  to  testify  that  the  grenter  part 
of  the  Dublication  did  not  refer  to  plaintiff,  since 
the  detemlant  cannot  avoid  the  effect  of  the  lan- 
guage used  by  testifying  that  it  did  not  mean 
what  would  naturally  be  inferred  to  be  Its  mean- 
big. 

(Ed.  Note.— Fmt  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  294.] 

8.  LiBKT.  and  Slander  *=>123(2>— Question 

FOB  JUBT— MEANINO  Of  LaNODAQE. 

la  an  action  for  libel,  the  jury  must  deter- 
mine from  the  language  pubilshcd  what  la  the 
fair  meaning  of  it. 

[Ed.  Note.— Fm  otfan  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  857.] 

&  TUAL  «=925S(6)— iNSTBUCnONS— Appuca- 

BiLny  to  Evidbnck. 
In  an  aLtion  for  libel,  where  no  evidence 
was  introduced  upon  the  issue  of  truth,  it  was 
erroneous  to  instruct  the  jury  upon  that  issue. 

[Ed.  Note.— For  other  eases,  see  Trial,  Gent. 
Dig.  S  eol.j 

Error  to  District  Court,  Saguache  Coonty ; 
Charles  G.  Holbrook,  Judge. 

Action  by  the  S'armeni'  Life  Insurance 
Oompany  against  Jotm  D.  Wehrle  and  anoth- 
er. Judgment  for  defendants,  and  plaintiff 
brings  error.   Reversed  and  remanded. 

B.  &I.  Sabin,  of  Denver  (T.  C.  Ashley,  of 
Denver,  of  counsel),  for  plaintiff  in  error. 
Palmer  &  True,  oC  Saguache,  aud  Jaiuea  P. 
Veerkamp,  of  Honte  Vlata,  for  defendants  in 
error. 


TELLER,  J.  The  plaintiff  In  error  brouf^t 
suit  against  the  defendants  in  error  to  re- 
cover damages  from  the  publication  of  alleg- 
ed libelous  matter.  The  Jury  returned  a  ver- 
dict for  thp  defendants,  and  Judgment  was 
entered  accordingly.  The  matter  alleged  to 
be  libelous  was  published  In  a  newspaper 
owned  and  conducted  by  the  defendants,  and 
reads  as  follows: 

"Tn  another  plsce  we  are  printing  the  first 
Installment  of  a  severe  arraliniment  of  the 
Parojers'  I.ife  Insurance  Company.  The  nnme 
is  a  misnomfr,  as  no  such  oomnnny  exists;  but 
the;  are  selline  about  $.3,000,000  in  stock  and 
wfien  it  is  snld.  If  evpr.  th^  expect  to  be^n 
writing  initiimnre.  If  these  coneprns  were  such 
moni-y  makers  as  the  clib-tonKUed  aepnt  would 
have  you  believe,  why  do  they  not  pet  the  finan- 
ciers of  the  money  centers  to  buy  it?  The  fact 
is  they  cannot  be  inducetl  to  bny  because  they 
know  there  is  nothing  in  it,  and  it  must  be  sold 
to  people  who  do  not  know  the  real  conditions. 
Give  these  fn'sfters  a  wide  berth.  Learn  to 
say  no  to  them  good  and  stroofi. 

"One  of  these  suave,  oily,  glib-tongned  gentry 
who  recently  had  some  notion,  for  a  few  min- 
utes at  leant,  of  brinirinc  a  $10,000  damnse  suit 
apflinst  the  Post-Dispatch  but  learned  differently 
when  he  consulted  his  bosses,  purchased  a  tract 
0t  land  in  f^nmache  county  for  bis  company  for 
abont  $12,000  and  in  the  deal  traded  a  few 
thousand  dollars  of  worthless  stock  on  the  same. 
The  place  was  only  worth  about  $0,000  and  to 
top  It  all  off  another  party  had  an  option  on 
the  land  and  stated  that  be  expected  to  have  it 
renewed  for  another  twelve  months.  This  com- 
pany will  now  place  this  land  amnnit  its  esti- 
mated assets  to  fool  some  other  unsuspecting  vic- 
tim ^bom  they  hypnotize  into  buying  some 
stock." 

The  answer  admitted  the  publication  of 
and  concerning  the  plaintiff  of  all  of  the  first 
paragraph  down  to  and  Including  the  word 
"conditions";  denied  that  the  remainder  of 
the  publication  referred  to  the  plaintiff ;  and 
pleaded  the  truth  of  what  was  admitted  to 
have  been  published  of  and  concerning  the 
plaintiff. 

The  plaintiff  Introduced  evidence  of  the 
fliing  of  Its  articles  of  Incorporation  with  the 
secretary  of  state,  and  of  the  issue  of  a  li- 
cense or  commission  by  the  commissioner  of 
insurance  authorizing  the  parties  named  in 
the  articles  of  Incorporation  to  open  books 
and  receive  subscriptions  to  the  stock  of  the 
company.  It  also  introduced  evidence  tend- 
ing to  show  that  the  publication  of  the  al- 
leged defamatory  matter  had  caused  a  loss  of 
many  hundreds  of  dollars  by  reason  of  sub- 
scribers for  shares  refusing  to  pay  their  sub- 
scriptions. It  is  urged  that  there  was  no 
evidence  to  support  the  plea  of  the  truth  of 
the  matter  admitted  to  have  been  published 
concerning  the  plaintiff ;  that  the  matter  was 
libelous  per  se;  and  that  the  court  erred, 
in  several  of  the  Instructions,  in  submitting 
to  the  jury  the  question  of  the  truth  of  these 
matters.  It  is  also  urged  that  there  Is  error 
in  the  ruling  by  which  one  of  the  defendants 
was  allowed  to  say  that  the  reference  to 
grafters,  etc..  did  not  apply  to  the  plaintiff. 

[1]  The  court  allowed  defendant  Wehrle 
to  testify  at  length  as  Co  bis  Investlgatlcm  ok 
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the  plaintiff's  company,  and  ogC  other  nevly 
formed  companies,  as  well  as  to  the  letters 
which  be  wrote,  and  which  be  received  In 
such  investigation ;  bat  all  of  this  was  lim- 
ited, by  the  court,  to  the  question  of  punitive 
damages.  On  a  carefnl  review  of  the  ab- 
stract, and  the  supplemental  abstract  filed  by 
the  defmdantB,  we  are  unable  to  find  any 
evidence  tending  to  support  the  plea  of  the 
truth  of.  the  admitted  publication  of  and 
concerning  the  plalntUI.  The  gist  of  such  en 
action  is  the  injury  to  plaintiff's  reputation, 
and  when  words  are  libelous  per  se.  the  law 
presumes  damages.  B^bUcan  Publishing 
CO.  T.  Conroy,  6  Colo.  App.  262,  38  Pac.  423. 

[2]  Tbe  article  la  clearly  libeloua  since  It 
charged  plaintiff  with  fraudulent  and  dishon- 
est conduct,  such  as  would  bring  It  Into  odi- 
um and  disrepute,  and  necessarily  injured  the 
plaintiff's  reputation  and  business.  Eepubli- 
can  Publishing  Co.  t.  Mosman,  16  Colo.  309, 
24  Pae.  1051;  Bums  v.  Ilepublican  Publish- 
ing Co.,  54  C«la  100,  128  Pae.  1122;  2  Add. 
Torts,  1  lOSa 

[S]  In  the  absence  of  evidence  to  sustain 
the  plea  of  justification,  a  verdict  for  the  de- 
fendanU  should  have  been  set  aside,  and  a 
new  trial  granted. 

[4,  61  Tfte  court  erred  also  in  permitting 
the  defendant  Wehrle,  over  plaintiff's  objec- 
tion, to  tell  the  Jury  that  the  greater  part  of 
the  publication  did  not  refer  to  the  plain- 
tiff. In  such  casefl.  the  Jury  must  determine 
from  the  language  published  what  Is  the  fair 
meaning  of  It.  The  defendant  cannot  avoid 
the  effect  of  the  language  used  by  testifying 
that  It  did  not  mean  what  would  naturally 
be  Inferred  to  be  Its  meaning. 

[Bl  Tbe  court  erred  also  tn  submitting  to 
the  Jury  by  Its  instructions  tbe  Issue  of  the 
truth  of  the  admitted  charge  against  plain- 
tiff. We  have  already  found  that  there  was 
no  evidence  Introduced  upon  that  Issue,  and 
to  Instruct  upon  It  was  dearly  to  confuse  the 
Jury. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded to  the  district  court 
Reversed. 

white:,  C  J.,  and  HILL,  J„  concur. 


TRATJTMAN  v.  KRANZ  et  al,  (No.  8870.) 
(Supreme  Conrt  of  Colorado.    June  4,  1S17.) 
L  Deeds  «=»nR— Constkuction-Tntention. 

In  arriving  at  the  intention  ol  the  parties  to 
a  deed,  th*  language  of  the  entire  deed  idiould  be 
construed  together.  a    «  * 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i§  238.  241-254.1 

2.  Deehs  «=»133(2>— Estate  Gbanted— Lira 
Estate  wrrii  Contingent  Remainder. 
A  son's  deed  to  his  mother  read  tbat  in  con- 
sideration of  love  and  affection,  etc.,  tiie  son 
granted  and  sold  to  his  mother  a  hfe  estate  in 
the  land,  reserving  the  remainder  of  the  estate 
to  the  son  if  he  should  aurvive  her,  but  that  it 
■he  should  surrive  him  tbe  remainder  should  bo- 
lonic  ahBohitely  to  her,  her  heirs  and  asBlgna. 


Held,  that  the  mother  received  a  life  estate  with 
contingent  remainder  to  become  operatiTe  snd 
vesting  In  her  apon  the  death  of  her  aon,  pnh 
vided  she  survivni  him. 

[Ed.  Note.— For -other  caaes,  see  Deeds.  Ceot 
Dig.  §  871.] 

3.  WiLt-S  «S=>88(2)  —  Deed  —  Testamentait 
Characteb. 
The  disposition  of  other  than  a  lifi*  estate  to 
the  mother  by  such  deed  was  not  testamratiry 
in  character,  and  so  ineffective,  since  a  deed 
pass  a  present  interest,  and  al«o  contain  proyi- 
sions  taking  effect  by  way  of  contingeDt  remain- 
der on  the  grantor's  death  during  tbe  grantee's 
life. 

{Efl.  Note.— For  other  cases,  see  WiUa,  CenL 
Dig.  S  209.] 

En  Banc.  Error  to  District  Ctourt,  El 
Paso  County;  J.  W.  Sheafor,  Judge. 

Suit  by  Frances  E.  Trautman,  a  minor, 
by  Nellie  A.  Geach,  her  mother  and  next 
friend,  against  Annie  Kranz  and  others. 
To  review  a  Judgment  for  defendants,  plains 
tiff  brings  error.  Afilrmed. 

P.  M.  Klatler,  ot  Colorado  Springs,  for 
plaintiff  in  error.  Harris  &  Price,  of  Colo> 
rado  SpringSf  for  defendants  In  ernff. 

HUXt  J.  nils  action  Involves  tbe  mean- 
ing to  be  given  a  deed.  Tbe  surroandlnc 
circumstances  proper  to  consider  disdose  tbat 
In  February,  1^.  Elizabeth  Trautiuan  pur* 
chased  tbe  lot  In  controversy;  that  shortly 
thereafter  she  constructed  a  bouse  tbereon 
where  she  lived  until  her  death;  tbat  In 
Jannariy,  1885,  she  C(mveyed  the  property  to 
ber  aw,  E*rederick  C.  Trautman,  who  was 
then  unmarried;  that  Immedlatriy  titter 
the  execution  of  this  deed  tbe  mother  (who 
was  quite  old)  went  away  on  a  trip;  that 
some  time  after  her  return  and  on  November 
1,  1897,  the  son,  Frederick  O.  Trantman. 
executed  tbe  deed,  the  meaning  ot  whlcfa  is 
In  dispute,  to  his  mother;  tbat  on  November 
3.  1S97,  he  married;  that  the  plalnriff  la 
error  Is  tbe  daughter  of  Frederlric  C  Traut- 
man, and  was  bom  February  10,  1S99;  that 
her  father  died  January  20,  1006;  that  on 
December  6,  1811,  his  mother,  Elisabeth 
Trautman,  conveyed  this  property  by  war- 
ranty deed  to  tbe  defendant  In  wror,  her 
daughter  Annie  Eranz;  that  the  mother  died 
December  2, 1914.  Both  daughter  and  grand- 
dat^hter  dalm  the  property.  The  dan^ter 
has  had  p(»Hesslon  since  tbe  executiiHi  of 
her  deed,  and  has  mortgaged  the  property  to 
the  other  defendants.  Tills  suit  was  brought 
by  tbe  granddaughter  for  paesesalon.  Jadg- 
ment  was  for  the  defendants. 

The  deed  is  In  the  usual  form  containing 
tbe  usual  words  of  conveyance  and  haben- 
dum. That  portion  necessary  to  consider 
reads: 

'*  •  •  •  Between  Frederick  C  Trautman, 
party  of  the  first  part,  and  Elisabelb  Trantman. 
his  mother,  party  of  the  second  part  •  *  • 
Id  consideration  of  love  and  affection  and  ol 

,  the  sum  of  one  dollar,  to  htm  in  hand  paid  by  tbe 
I  said  party  of  the  second  part,  •  •  •  party 
I  of  the  first  part  has  granted,  bargained  and  atM. 
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and  by  theM  presents  does  grant,  barfrain,  mH 
and  conve;  uato  the  snkl  party  of  the  second 
part  her  heirs  and  asni^ns,  the  followin:;  de- 
Bcrihe*]  lamls  and  premises  in  the  city  of  Colora- 
do SprinCH,  •  •  *  viz. :  A  lifp  estate  fnr  and 
during  the  natural  life  of  said  Elizabeth  Trant- 
man  in  and  to  lot  twenty  (20),  •  •  •  Baviiig 
and  renervinr  the  remainder  of  the  estate  in  said 
described  premises  to  said  Frederick  C.  Trant- 
mnn  in  case  he  shall  survive  his  said  mother,  but 
in  case  she  shall  survive  him  naid  remainder 
ftball  beloHK  absolutely  to  said  Elizabeth  Traut- 
man,  her  ba».and  assigns." 

The  erantor  baring  died  before  the  g^aiitee, 
the  queBtloD  to  deternilDe  Is,  What  estate 
passed  br  the  deed?  Hie  plaintiff  In  error 
contends  that  the  Instrument  Is  testam«itary 
in  character  other  than  the  life  estate ;  that 
the  estate  other  than  this,  never  having 
passed  from  Frederick  C.  Trautman,  the  deed 
being  Ineffective  aa  a  will,  the  property  de- 
scended to  hfs  heir  at  the  termination  of  the 
life  estate.  The  defendants  In  errot  contend 
that  it  conveys  to  TSlliiab^h  Trautman  a  life 
estate,  with  a  "ontingent  remainder  to  be- 
come <4)eratlve  and  VABted  In  such  grantee 
upon  the  death  of  F^/:erlrk  G.  Trautman, 
grantor,  proridert  tlie  ffrautee  mother  sur- 
vived him. 

[1, 2]  Kumerons  mles  of  construction  have 
been  referred  to  as  sustaining  the  position 
of  both  sides.  We  thlnli  It  unnecessary  to 
go  Into  them  In  dfitall,  but  are  of  <vlnlon, 
as  was  the  trial  cc^irt,  that  the  intention  of 
the  parties  is  clearly  dtodosed  by  the  instru- 
ment itself,  fn  arriving  at  thl»  Intention, 
It  Is  dementary  that  the  language  of  the  en- 
tire deed  should  be  conntmed  togstlier.  By 
the  adopti<m  of  this  rule,  we  find  and  the 
language  reads,  that  the  grantw  sdto  and 
conveys  to  the  grantee  the  land  designated 
to  hare  and  to  hold  the  same,  etc,  and  all 
the  estate,  right,  title,  and  Interest  of  the 
said  party  of  the  first  part,  tfther  In  law 
or  equity  to  the  only  prtq^er  use  and  bCTeflt 
of  the  said  party  ot  the  second  part,  her 
heira  and  assigns,  etc.  'Tls  true,  In  the  body 
of  the  deed  are  to  be  found  two  exertions 
to  the  language  last  quoted:  First,  that 
the  interest  conveyed  is  limited  to  a  life 
estate  and  the  grantor  reserves  to  himself 
the  remainder  in  case  he  shall  snrvira  her, 
bat  It  is  further  provided  that  in  case  she 
shall  survive  him,  said  remainder  shall  be- 
long absolutely  to  her,  her  heirs  and  assigns. 
This  language  must  be  oonsiderM  together 
and  must  likewise  be  considered  In  connec- 
tion with  the  language  used  in  the  remainder 
of  the  deed.  When  thus  considered,  it  leads 
to  the  irresistible  conclusion  that  an  interest 
In  the  estate  passed  at  the  date  of  the  trans- 
action, to  wit,  a  life  interest,  with  a  fur- 
ther proviso  that  the  remainder  should  pass 
to  the  mother  upon  the  happening  of  the  con- 
tingency, to  wit,  the  death  of  the  grantw 
prior  to  that  of  the  grantee.  It  follows  that 
In  giving  efCect  to  the  words  "a  life  interest," 
It  must  be  construed  In  connection  with 
the  other  language  used  In  the  deed,  which 


is  to  the  effect  that  In  case  he  dies  before 
she  does,  it  then  beccHnes  optative  as  a 
grant  In  fee. 

[3)  When  the  deed  is  considered  as  a  whole, 
we  cannot  agree  with  the  plaintiff  in  error 
that  the  attempted  disposition  of  other  than 
a  life  Interest  was  testamentory  In  character 
and  for  that  reason  Ineffective.  In  rolume 
2,  Devlin  on  Real  Estate  (3d  Ed.),  at  page 
1581,  it  Is  said : 

"But  the  deed  may  pass  a  present  interest  In 
the  land  to  the  frrantee  for  life,  and  may  also 
contain  provisions  to  take  effect  by  way  of  con- 
tingent remainder,  upon  the  grantor's  death,  dur- 
ing  tlte  life  of  the  fcrantee.  In  such  a  case  the 
question  would  arise  whether  the  instrument  is 
to  be  considered  as  a  conveyance,  or  Is  to  be 
deemed  of  a  testamentary  character  only.  The 
rule  is  that  where  the  deed  passes  a  present  in- 
terest, such  contingent  provisions  do  not  con- 
vert it  into  a  wlU.  The  grantor  cannot  revoke 
such  limitations,  nor  do  they  become  void  by 
his  snbseqoent  marriage." 

The  following  cases  in  jirinciple  sustain 
the  construction  that  we  are  giving  to  this 
deed:  Uattocks  v.  Browin,  103  Pa.  16 ;  Jones 
V.  Calrd,  153  Wis.  3S4,  141  N.  W.  22a  Ann. 
Cas.  1014A.  88;  Wall  t.  Wall,  80  Miss.  91, 
04  Am.  "Dec.  147;  Craven  r.  Winter,  38 
Iowa,  471;  Basse tt  t.  Budlong,  77  Midi.  S38, 
43  N.  W.  984,  18  Am.  St  Bep.  404 ;  Wilson 
V.  Carrico,  140  Ind.  633,  40  N.  B.  SO^  49  Am. 
St  Rep.  213;  Gates  r.  Cates,  139  Ind.  272,  84 
N.  E.  857;  Bunt  t.  Hunt,  U9  Ky.  89,  82 
S.  W.  99S.68UR.A.180,7  Ann.  Cas.  788; 
Dutand  V,  Hlgglns,  67  Kan.  110,  72  Pac.  fi67; 
Abbott  V.  Hoi  way,  72  Me.  298;  Dlsmukes 
T.  Parrott,  S6  Oa.  513;  Bevins  v.  Phlll^M, 
6  Ban.  App.  S24,  51  Pac.  60 ;  Wynu  v.  Wynn, 
112  Oa.  214,  37  S.  E.  378;  Owen  t.  Williams, 
114  Ind.  170, 16  N.  E.  678;  White  v.  Hopkins, 
80  Oa.  154.  4  S.  E.  863. 

The  judgment  is  aflirmed. 

Affirmed. 


BBT  T.  PBOPIAB.  <N0'  8733.) 
(Sniweme  Oonrt  of  Colorado.    Jnn«  4,  1917.) 

1.  GRiuinAL  IfAW  «s>8e9(8)  —  Evidence  ov 
Otheb  Acts— Aduissibilitt. 

In  a  prosecution  for  rapo,  where  the  time 
and  place  alleged  were  not  in  dispute,  evidence 
of  a  similar  act  between  defeadaot  and  prosecu- 
trix was  admissible  in  corroboration  and  expla- 
nation of  the  evidence,  but  not  for  the  purpose  of 
proving  an  offense; 

[Ed.  J\'ote.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  822,  823.) 

2.  CsiiriRAL  Law  «=9810— InconsisiEiTT  In- 

STBUOnONB. 
In  a  prosecution  for  rape,  where  there  was 
no  dispute  as  to  the  time  or  place  of  the  offense 
charged,  where  the  girl  involved  tcstiried  to  com- 
mission of  a  idmilar  act  about  a  week  previons, 
but  denied  that  there  was  any  such  crime  at  the 
time  and  place  alleged,  and  where  the  evidence 
was  circumstantial,  giving  instruction  that  it 
is  sufficient  to  prove  that  tne  defendant  commit- 
ted the  crime  charged  within  three  years  was 
reversible  error  under  the  peculiar  drcumstono- 
es  of  the  case,  being  misleading  and  creating  a 
repugnancy  between  instnictionSi. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  S  1968-] 
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Error  to  District  Court,  Teller  County; 
J.  W.  Sheafor,  Judge. 

Cbarles  Eby  was  convicted  of  a  violation  of 
the  age  of  consent  statute,  and  be  brings  er- 
ror. Reversed. 

W.  M.  Alter,  of  Victor.  Barnett  4  Camp- 
bell, of  Denver,  and  K.  W.  Parr,  of  Victor,  for 
plalntiCf  In  error.  Fred  Parrar,  Atty.  Gen., 
and  Ralph  EL  C.  Kerwln,  Asst  Atty.  Gen., 
for  the  Pet^e. 

HILL,  J.  The  plaintiff  In  error,  bereafter 
called  tbe  "defendant,"  was  convicted  of  the 
violation  of  our  age  of  consent  statute,  and 
sentenced  to  a  term  In  tbe  penltentlury.  Tbe 
act  was  alleged  to  have  been  committed  on 
March  '27.  1015,  with  one  ,  an  unmar- 
ried female  under  the  age  of  18,  to  wit,  of 
the  age  uf  15.  The  time  und  place  when  and 
where  the  crime  ts  sought  to  be  fixed  and  al- 
leged to  have  been  committed  are  not  In  dis- 
pute. The  testimony  of  tbe  girl  Involved  Is 
that,  at  the  time  and  place  alleged,  the  de- 
fendant did  not  commit  any  such  crime. 
There  is  testimony  of  other  witnesses  to  sun- 
dry facts  and  a  purported  confession  of  the 
defendant  which  (If  properly  admitted)  all 
tend  to  show  that  the  crime  was  committed 
at  the  time  and  place  charged.  Over  de- 
fendant's objection,  the  girl  was  allowed  to 
testify  that  a  crime  similar  to  the  one  charg- 
ed had  been  committed  by  the  defendant  with 
her  at  a  certain  rooming  bouse  in  Victor 
about  a  week  prior  to  the  commission  of  the 
crime  charged  In  the  Information. 

[1]  By  Instruction  No.  7,  tbe  Jury  were  told 
that  evidence  had  been  admitted  of  another 
similar  act,  etc.,  between  tbe  defendant  and 
the  girl  about  one  week  prior  to  the  offense 
charged ;  that  this'  evidence  was  not  admit- 
ted for  tbe  purpose  of  proving  an  offense 
against  the  defendant  upon  which  he  might 
be  convicted,  but  was  received  only  In  cor- 
roboration and  explanation  of  the  evidence  of 
tbe  act  chained;  that  defendant  could  not 
be  tried  for.  nor  convicted  of,  an  offense  not 
charged  in  tbe  Information:  and  thnt  the  of* 
fense  charged  is  tbe  one  alleged  to  have  been 
committed  at  the  Gould  house.  March  27, 
1915.  This  Instruction  correctly  states  the 
law  In  this  Jurisdiction.  See  Mitchell  v.  Peo- 
ple. 24  Colo.  532,  52  Pac.  671 ;  Blgcraft  v.  Peo- 
ple. 30  Colo.  29S,  70  Pac.  417.  It  Is  applica- 
ble to  the  crime  for  which  the  defendant  was 
being  tried  and  refers  to  the  time  and  place 
when  and  where  the  girl  testified  that  no 
sach  crime  was  committed.  By  instruction 
No.  8,  the  jury  were  told  that  in  a  prosecu- 
tion of  this  character  the  people  are  not 
bound  to  prove  the  exact  dnte  as  allt^sed  in 
the  Information;  that  It  is  sufficient  if  It  shall 
f4)pear  from  the  evidence,  etc.,  that  the  de- 
fendant committed  the  crime  diarged  la  the 
information  at  any  period  of  Ume  within 
three  years  t>efore  the  7th  day  of  April,  1915. 
tbe  date  of  filing  tbe  Information. 

[2]  By  instmctlon  Na  1,  the  Jury  were 


told  that  tbe  crime  ^rged.  In  sahstance^ 
was  thnt  Eby,  on  March  27, 1915,  at  the  coun- 
ty of  Teller,  etc.,  did  then  and  there  commit 

and  accomplish  an  act*  etc.,  with   an 

unmarried  female  under  the  age  of  18.  to  wit, 
of  the  age  of  15  years.  While  instruction 
No.  8  correctly  states  the  law  and  should  be 
given  where  applicable,  yet,  under  tbe  pe- 
culiar drenmstances  disclosed,  we  are  of 
opinion  that  It  should  have  been  omitted  in 
this  case.  Tbe  defendant's  alleged  confes- 
ision,  if  properly  admitted  (which  we  shall 
not  pass  upon),  is  of  doubtful  Import  Tbe 
girl  involved  testified  positively  that  he  did 
not  commit  the  crime  for  whldi  he  was  con- 
victed. The  otiier  testimony  upon  behalf  of 
tbe  people  Is  drcumstantlul.  It  also  disclos- 
es that,  at  the  time  and  place  oS  tbe  allseed 
commission  of  the  crime  charged,  the  prose- 
cuting witness  and  two  other  girls  were  alone 
with  two  married  men  at  the  home  of  one 
of  these  men  between  3  and  4  o'clock  In  the 
morning;  that  they  had  gone  there  with  these 
two  and  another  man  other  than  tlie  defend- 
ant; that  one  of  the  men,  who  did  not  live 
there,  was  a  doctor;  and  that  the  defend- 
ant, a  young  man,  had  been  sent  for,  not 
knowing  the  girls  were  there,  under  the  pre- 
text that  he  was  wanted  to  drive  the  doc- 
tor's car ; ^Iso,  that  the  girl  involved  had  only 
known  the  defendant  fOr  11  days  prior  to  the 
night  in  question.  The  girl  testified  that  the 
defendant  did  commit  a  ^mllur  crime  to  the 
one  charged,  with  her  about  a  week  prior 
thereto,  and  tliat  it  was  the  only  one  with 
him  within  three  years.  Under  tnstmctlons 
Nos.  1  and  8,  tbe  Jury  might  have  decided 
thnt  they  were  Justified  in  finding  the  de- 
fendant guilty  of  this  crime' concerning  whtdi 
there  was  positive  testimony,  for  which  rea- 
son, in  a  case  lying  so  dme  to  tbe  border 
line  for  lack  of  testimony,  and  the  l^ct  that 
there  was  no  necessity  for  the  giving  of  this 
instruction,  and  tlie  further  fact  that  the 
people  had  placed  twfore  the  Jury  testimony 
of  the  commission  of  a  similar  crime  tor 
which  the  defendant  was  not  on  trial,  we  are 
of  opinion  that  the  court  erred  in  gluing,  as 
it  did,  without  qualification,  instmctiui  No. 
8.  When  applied  to  the  facts  of  this  case,  it 
presents  a  repngnan<7  between  Imtmctions. 
We  cannot  say  which  tbe  Jury  followed. 
This  necessitates  a  reversal  of  the  Judgment. 
It  Is  so  ordered. 
Reversed. 

SCOTT,  J.*  not  partlcipathis. 


TATLOR  v.  WILDER  et  aL   (No.  8792.) 

(Sapreme  Court  of  Colorado.    June  4.  1917.) 

1.  Wuxs  «=388(1)  —  Will  DiffriNaaisnxD 
FBOM  CoNTBACT— Test— Intent  of  Maker. 
Whether  an  InstrumeDt  is  a  will  or  a  con- 
tract depends  upon  whether  tbe  maker  inteodod 
that  the  interest  should  pass  before  his  death 
and  vest  In  the  otlier  party  upon  execution  ol 
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the  paper  or  only  upon  maker's  death,  and  this 
depnids  upon  tbe  provisions  of  the  instrument 
tided  by  circumstances  attending  its  execution, 
sod  it  is  immaterial  what  the  maker  calls  the 
instrument  or  its  form. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  208.  214.  217.] 

2.  Wills  ^=»fiS(Zi  —  Wills  Distinguished 

noH  CONTVACT— FORH. 
An  instrument  reciting,  "For  the  sum  of  one 
dollar  and  other  valuable  consideration,  I  hereby 
transfer  to  O.  M,  my  library,  of  which  she  is  to 
take  immediate  possession."  held  to  have  been 
intended  to  pass  title  immediately,  and  not  upon 
the  maber'a  death. 

pOd.  N'ote.— For  other  cases,  see  Wills,  Cent 
Diig.  I  209.] 

3.  Wills  ^=>88(2)  —  Wnx  DinwainsHXD 
moM  Deed  and  Bnx  or  Sale— Time  op 
TAKino  Effcct. 

A  deed  or  bill  sale  mast  take  effect  npon 
its  execution  or  not  at  all,  although  it  Is  unnec- 
sary  that  it  convey  or  pass  an  immediate  inter- 
est in  possession,  while  a  will  can  only  become 
effective  in  passing  an  Interest  after  death. 

[Bd.  Note.— Fw  other  cases,  see  Wtlls,  Onit 
l>ig.  {  209.] 

4.  Wills  «=38!)(11  —  IirantrucNT  Opksatiho 
AS  Will  and  Cohtbact  or  Salk. 

An  instrument  may,  as  to  one  part,  be  a  con- 
tract of  sale,  and,  as  to  another  part,  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  208,  214,  217.] 

5.  Wilis  «=»SS(2)  —  Will  DisriNOUisnED 
FBou  Contract— Form. 

Ad  instrument  reciting,  "At  my  death  she  is 
to  have  •  •  •  ail  other  personal  property  I 
ma;  have  in  my  possession  at  the  time  of  my 
death,"  held  to  be  testamentair  in  character, 
but,  not  bring  properly  executed,  was  noneffec- 
tive. 

[Ed.  Nnte.— For  other  cases,  see  Wills,  Oent 
DiS.  1  209.] 

6.  BxECtrroM  ard  Aduinistbatous  ^ssSlO— 
Contract  to  Devise— Patmbnt  fob  Sebt- 

ICES— En  FORCEME  NT. 

An  agreement  whereby  one  undertakes  to 
compensate  another  out  of  his  estate  for  services 
rendered  or  to  be  rendered  binds  the  estate,  and 
the  persmi  rendering  the  service,  failing  to  ro- 
ceire  the  promised  amount,  may  claim  a  reason- 
able compensation  from  the  estate. 

[Ed.  Note.— For  other  cases,  see  Bxecntors 
and  AdministrHtors,  Cent  Dig.  I  737.] 

Scott  J-t  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  WUllam  D.  Wright, 
Judge. 

In  the  matter  of  the  estate  of  Dlllle  S. 
Aldrlcb,  deceased.  Claim  presented  by  Ozet- 
ta  Marshall  Taylor  for  ?2.829.68  to  the  coun- 
ty court  and  opposed  by  Gertie  B.  Wilder 
and  others,  heirs  and  devisees.  Upon  trial 
de  novo  In  district  court  after  appeal  from 
county  court  judgment  was  tendered  for 
claimant  for  $100,  and  claimant  brings  error. 
Affirmed. 

John  Home  Chiles,  of  Denver,  for  plain- 
tiff  tn  error.  Robert  H.  Kane,  ot  Denver, 
for  defendants.  In  error. 

WHITB,  O.  X  This  case  InTolves  a  claim 
of  the  plaintiff  In  error  against  the  estate  of 
Dillie  8.  Aidrlch,  deceased.   The  claim,  as 


presented,  was  for  ¥2,829.68,  and  was  orU;- 
inally  allowed  In  full  by  the  county  court 
That  Judgment,  however,  was  annulled  by 
order  of  this  court  In  Taylor  v.  Marshall,  50 
Colo.  214, 138  Paa  25.  The  cause  was  there- 
after tried  in  the  county  court,  appealed  to 
the  district  court,  and,  upon  trial  de  novo. 
Judgment  rendered  therein  in  favor  of  claim- 
ant, the  plaintiff  In  error,  for  $100.  It  Is 
this  Judgment  that  Is  now  before  us. 

The  essential  facts  are  as  follows:  Dillie 
S.  Aidrlch,  residing  at  Solomon,  Kan.,  ex- 
ecuted a  will  on  the  25th  day  of  July,  1907. 
August  1st  thereafter  she  executed  and  de* 
Ilvered  the  following  written  instrument, 
vi7„: 

"For  the  som  of  one  dollar  ai^  other  valuable 
consideration.  I  hereby  transfer  to  Osetta  Mar- 
shall my  library,  of  wbidi  she  is  to  take  immedi- 
ate possession. 

"At  my  death  she  is  to  have  my  sewing  ma- 
chine, table  silver,  dishes,  table  linen,  and  any 
and  all  other  personal  property  I  may  have  in 
my  possession  at  the  time  of  my  death. 

"August  first  1007. 

"DiUie  S.  AUrldL" 

Within  ft  month  thereafter  Dillie  S.  Aid- 
rich  died,  and  her  estate  was  administered  In 
this  state  as  wdl  as  In  Kansas,  as  stated  In 
Taylor  v.  Marshall,  supra. 

The  claim  of  plaintiff  In  error,  who  be- 
fore her  marriage  was  Oxetta  Marshall,  Is 
based  upon  the  aforesaid  alleged  bill  of  sale 
or  Instrument  in  writing,  and  was  presented 
to  the  county  court,  together  with  a  awwn 
statement  of  indebtedness  In  the  total  sum 
of  $2,820.68,  represented  by  personal  proper- 
ty held  by  deceased  at  the  time  of  her  death, 
as  follows:  Household  furniture,  pictures, 
wearing  apparel,  dishes,  silverware,  etc..  In 
Solomon,  Kan.,  $100;  two  prcnnissory  notes, 
due  and  payable  to  deceased,  in  the  aggre- 
gate sum  of  $800;  cash  In  bank  In  the  Citi- 
zens' State  Bank  of  Solomon,  Kan.,  $1,018; 
cash  in  the  Colorado  National  Bank  Den- 
ver. Colo..  $911.68.  The  Judgment  was  for 
the  value  of  the  items  first  mentioned,  con- 
sisting of  household  goods,  etc. 

Plaintiff  in  error  contends:  (1)  That  by 
the  aforesaid  Instmroent  in  writing  she  be- 
came and  was  tiie  owner  of  alt  the  personal 
property  hereinbefore  designated  <rf  whitA 
Dillie  S.  Aldrich  died  seised  and  possessed; 
(2)  that  if  the  instrument  in  writing  does 
not  invest  her  with  Uie  fiwnershlp  of  such 
property,  she  is  entitled  to  the  value  thereof 
as  reasonable  compensation  for  services  ren- 
dered Dillie  S.  Aldrich. 

[1]  1.  Under  this  pro0oeltlon  It  Is  essen- 
tial to  determine  whether  the  writing  in 
question  Is  tn  reality  a  contract  or  only  tes- 
tamentary in  character,  or  in  part  the  one, 
and  in  part  the  other.  It  Is  elemwitary  that 
the  legal  character  of  instrnments  of  tills 
kind  depends  upon  whether  tbe  maker  In- 
tended that  owner^lp  or  interest  stiould  be- 
fore his  death  pass  from  himself  and  vest  In 
the  other  party  upon  the  execution  tjt  the 
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paper,  or  wbetber  sudi  ownereUp  or  estate 
should  pass  only  upon  bis  death;  and  this  in 
turn  depends  upon  the  proTlsirais  of  the  in- 
strument, which  may  be  aided  by  drcu in- 
stances attending  Its  ezecutioD.  And  the 
rule  Is  that  whatever  may  be  the  form  of 
the  instrument,  or  the  circumstances  attend- 
ing its  execution  and  delivery,  If  the  inten- 
tion of  the  maker  was  that  it  should  beccHne 
effective  only  after  his  death,  it  la  a  will, 
but,  If  presently  effective,  it  Is  a  contract 
And  it  Is  Immaterial  what  the  maker  calls 
the  Instrument  for  the  law  fixes  its  diarac- 
ter  and  effect.  The  rule  is  well  stated  in 
Powers  V.  Scharllng,  64  Kan.  339,  343,  67 
Paa  820.  ^1.  as  follows: 

"In  detemiining  whether  an  {nBtrument  be  a 
deed  or  will,  the  question  is.  Did  the  maker  In- 
tend to  convey  any  estate  or  interest  whatever 
to  vest  before  his  death  and  upon  the  execution 
of  the  paper?  Or.  on  the  other  hand,  cKd  he 
intend  that  all  the  interest  and  estate  should 
take  effect  onlv  after  his  death?  If  the  former, 
it  Is  a  deed:  If  the  latter,  a  will 

"If,  however,  the  testator  (the  maker  of  the 
Instrument),  intended  that  the  grant  should  take 
effect  upon  the  execution  of  the  instrument  as 
to  certain  of  his  property  then  in  possession, 
and  as  to  certain  other  of  his  estate  not  until 
hii  death,  the  instrument,  having  been  properly 
executed,  would  be  a  contract,  and  irrevocable 
as  to  that  part  in  possession  and  to  which  it 
was  intended  to  vest  the  title,  and  testamentary 
as  to  the  residue.  •  •  •  '* 

[2]  Bxamtnlng  the  instmnient  here  InvoW- 
ed,  we  are  certain  that  the  maker  thereof 
Intended  tiiat  It  should  be  ^ective  immedi- 
ately in  passing  ownership  of  the  library, 
and,  as  to  all  other  property  therein  mention- 
ed, not  vntll  her  dentb.  The  express  wo^s 
of  the  flrst  clause  of  the  Instmment  are  Im* 
mediately  effective  and  pass  a  present  Inter- 
«t  This  la  not.  true,  howerer,  as  to  the 
proper^  covered  by  the  second  clause.  On 
the  contrary,  It  Is  clearly  evident  that  no  In- 
terest therein  was  int»ided  to  pass  until  the 
death  of  Mrs.  Aid  rich.  She  never  parted 
with  the  right  to  deal  with  sncb  property  as 
she  pleased.  Had  she  attempted  to  dispose 
of  it,  or  to  use  the  money  in  the  banks  said 
to  be  a  part  thereof,  Mrs.  Taylor  co^d  not 
have  Interfered.  This  demonstrates  that  the 
iiistrumeut  was  not  intended  to  become  oper- 
ative at  oDce  so  as  to  vest  ownership  of  such 
property  in  Mrs.  Taylor. 

In  Sperber  v.  Balster,  60  Ga.  317,  one  Koh- 
ler  executed  a  written  instrument  puriiortliig 
to  convey  to  Sperber  650  acres  of  land,  in 
consideration  of  services  rendered  him  by 
Sperber  as  a  nurse.  The  Instrument  provid- 
ed that  it  "shall  have  full  effect"  at  his 
death.   The  court  therein  said: 

"It  is  wholly  unnecessary  to  cite  cas(?s  or  in- 
voke precedents  in  coiistniing  a  paper  like  this 
with  a  view  to  get  at  his  meaning  la  respect  to 
the  time  when  he  intended  title,  right,  property, 
to  pass  out  of  him-sclf  into  the  object  of  his 
bounty.  It  is  enough  to  lay  down  the  iiniverHa! 
principle,  embodied  in  our  Code,  8  2395,  Which 
IS  in  these  words:  'No  partieulur  form  of  words 
is  necessary  to  constitute  a  will;  and  in  all 
cases,  to  determine  the  character  of  an  instru- 
ment, whether  it  is  testamentary  or  not,  the 


test  Is  the  intention  of  the  maker,  from  the 
whole  instmment,  read  in  the  light  of  the  sur- 
rounding circumstances,  if  such  intention  be  to 
convey  a  present  estate,  though  the  possession 
be  postponed  until  after  his  death,  tne  instm- 
ment is  a  deed;  if  the  intention  be  to  convey  an 
interest  accruing  and  having  effect  only  after 
his  death,  it  is  a  wilL'  So  reading  this  instru- 
ment, we  construe  it  to  be  clearly  a  will:  at 
all  events,  we  all  hcdd.that  such  is  the  better 
legal  view  of  it" 

And  In  Klnnebrew  t.  EinndKew,  3S  Ala. 
628,  we  find  the  following: 

"An  Instrument  under  seal,  in  torm  a  deed  of 
gift,  by  which  the  grantor,  in  consideration  of  the 
natural  love  and  affection  fur  the  grantee,  who 
was  his  grandson,  and  the  present  payment  of 
$5  by  the  grantee,  conveys  to  the  latter,  by  the 
words  'do  by  these  presents  give  and  grant,'  a 
slave  'and  fifteen  hundred  dollars  in  cash,  to  be 
paid  to  him  out  of  my  [grantor's]  estate  at  my 
dimth,  by  my  executor  or  administrator,'  held  a 
deed  of  gift  as  to  the  slave,  but,  as  to  the  money, 
a  purely  voluntary  executory  trust,  which  a 
court  of  equity  would  not  enforce  as  an  instm- 
ment inter  vivos,  but  whidt  was  valid  and  opera- 
tive as  a  will." 

[3-5]  A  deed  or  bill  of  sale  must  take  ^ect 
upon  its  execution  or  not  at  all.  It  is  unnec- 
essary that  It  convey  or  pass  an  immediate 
interest  In  possession;  but  It  must  become  ef- 
fective In  passing  the  Interest  or  estate  at  its 
execution.  A  will  Is  quite  the  reverse,  and 
can  only  operate,  that  is,  become  effective  in 
passing  an  Interest,  after  death.  And  an  In- 
Btniment  may,  as  to  one  part,  be  a  contract 
of  sale,  and,  as  to  another  part,  a  wllL  Kob- 
Inson  V.  Schly  A  Cooper,  6  Oa.  615.  So  we 
bold  the  second  clause  of  this  instrument 
testamentary  Id  character;  but  the  In^u- 
ment,  not  being  executed  in  the  manner  and 
form  requ^ed  In  the  execution  of  a  will,  la 
noiieffectiv&  Wilaoa  t.  Van  Leer»  103  Fa. 
600. 

(•]  2.  It  la  claimed  that  the  evidence  ahowa 
that  plaintiff  In  error,  while  teaching  adbooL 
in  Kansas,  resided  with  Mrs.  Aldrich,  to 
whom  she  paid  board,  and  rendered  material 
assistance  In  the  discharge  of  her  hoosdiold 
duties,  Mrs.  Aldrich  at  the  time  being  In  poor 
health,  and  that  the  writing  In  question  con- 
stitutes an  agreement  for  con4:«usatlon  for 
services  rendered  the  decedent  It  la  true 
that  an  agreement  by  one  whereby  be  under- 
takes to  cranpensate  another  out  of  his  estate 
for  services  rendered,  or  to  be  rendered, 
binds  bis  estate,  and  the  person  rendering  the 
service,  falling  to  receive  the  promised  lega- 
cy or  bequest,  may  claim  a  reasonaUe  recom- 
Itense  from  the  estate ;  yet  there  Is  nothing  in 
the  facts  of  this  case  to  bring  It  within  the 
rule.  There  Is  not  the  slightest  evidence, 
written  or  oral,  that  deceased  ever  agreed, 
either  expressly  or  impliedly,  that  she  would 
compensate  plaintiff  in  error  out  of  her  estate 
for  services  rendered  or  to  be  rendered. 
There  Is  evidence  that  plaintiff  in  error  did 
render  slight  ser\-lce  to  Mrs.  Aldrich,  and 
that  the  latter  spent  some  time  in  the  home 
of  the  former.  There  Is  no  evidence,  how- 
ever, as  to  the  value  of  such  service.  Bat 
tlie  all^Eed  right  to  a  Judgmoit  tor  the  toIiw 
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of  tbe  personal  property,  Dotes,  and  moDey 
mentioucd  herein  is  sought  to  be  sustained  by 
lirtue  of  a  stipulation  entered  into  by  the 
parties.  The  stipulation  provided  that  the 
cau»e  should  be  submitted  for  determination 
by  the  county  court  upon  the  sole  Issue  as  to 
whether  the  claim  of  plaintiff  In  error  and 
the  instrument  executed  by  Mrs.  Aldrlch  and 
delivered  to  plaintiff  In  error  was  valid  In 
law,  and  upon  the  evidence  used  In  the  prior 
trial  without  the  taking  of  further  testimony, 
■ubject,  however,  to  objections  by  either  par- 
ty as  to  incompetency,  Irrelevancy,  and  Im- 
materiality. It  further  provided  that,  if  the 
flndlng  and  Judgment  of  the  county  court 
'  should  be  for  the  claimant,  that  Judgment 
should  be  for  the  full  amount  claimed.  It 
will  be  observed  that  the  stipulation  referred 
to  the  trial  of  the  cause  In  the  county  court 
and  the  Judgment  we  are  now  considering 
was  the  result  of  the  trial  In  the  district 
court  Furthermore,  the  language  of  the 
stipulation  clearly  shows  that  it  had  refer- 
ence only  to  the  validity  or  invalidity  of  the 
second  clause  of  the  written  instrument,  and 
DO  question  was  In  the  minds  of  tbe  parties 
as  to  the  validity  of  the  first  clause.  The 
claim  of  the  plaintiff  In  error  was  based  up- 
on the  Instrument  of  writing  and  extended 
mly  to  the  personal  property  In  the  list  filed 
with  tbe  claim.  This  did  not  iudnde  the  li- 
brary, which  was  the  only  property  mention- 
ed in  the  first  clause. 

But,  apart  from  this,  tbe  county  court  was 
convinced  that  the  stipulation  was  inadver- 
tently entered  Into,  and  It  was  not  contem* 
plated  by  the  parties  that  it  sbould  have  the 
effect  which  that  court  ascribed  to  It,  and 
therefore'  set  It  aside.  Upon  retrial  In  tbe 
district  court  plaintiff  In  error  made  a  like 
contention  as  to  the  effect  of  the  stipulation, 
•Dd  It  was  by  that  court  set  aside.  We  are 
of  the  opinion  that  the  discretion  of  the  pourt 
was  not  abused  in  the  premises,  and  that  the 
substantial  rights  of  plaintiff  in  error  were 
In  no  wise  prejadlced.  Uijon  the  record  tbe 
plaintiff  in  error  was  enUtled  to  no  Judgment 
whatever,  bat  defendants  in  error  have  not 
assigned  cross^rror. 

The  Judgment  will  therefore  be  affirmed; 
and  It  is  so  ordered. 

SCOTT,  J.,  dissents. 

FRANTZ  et  aL  v.  BAHTELS  et  al.  (No.  8886.) 
(Supreme  Court  of  Colorada  June  4,  1917.) 
1.  Wateis  and  Wateb  Coubres  «=»15(I(2)— 

CONVETAHCX  OF  WaTEB  RtOUTS— PBBSUHP- 
T10^8. 

Where  water  rights  purported  to  be  conveyed 
by  a  contract  for  the  sole  of  land  together  with 
"all  water  riglits  belonging  to  suitl  property  un- 
der" certain  ditches  named  had  been  definitely 
fixed  and  described  by  a  court  in  accordance 
with  tbe  vendor's  daun,  both  parties  must  be 
presumed  to  have  bad  in  mind  the  specifically 


described  right  which  was  intended  to  be  con- 
veyed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  17ft,  179.] 

2.  EviDKNCK  «=>4II1(3)— Parol  TKsmioKT  to 
Show  Intent  of  Pasties. 

Where  a  contract  for  the  sale  of  land  pro- 
vided that  land  should  be  conveyed  by  warranty 
deed  together  "with  all  water  rights  belonging 
to  said  property  under"  certain  ditches  named, 
sad  tbe  plaintiffs  entered  into  possession,  and 
thereafter  title  to  all  water  rights  was  definitely 
fixed  by  a  court,  and  tbe  defendants  conveyed 
the  land,  describing  the  water  rights  in  tbe  same 
terms,  as  the  contract,  and  after  the  execution 
of  the  deed,  the  Judgment  fixing  such  rights  was 
reversed,  and  It  was  determined  that  defendaots 
were  not  the  owners  of  the  rights  conveyed,  in 
an  action  for  damages  for  breach  of  tbe  contract 
oral  testimony  was  competent  to  show  the  Inten- 
tion of  the  parties  regarding  the  water  rights 
to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2131.] 

3.  Watbbb  and  Watkb  Covbsbs  ^158^  (1) 
—  Action  fob  Bbeacq  of  Conteact  —  Com- 
plaint—Sufficienct. 

In  an  action  for  breadi  ot  contract  to  con- 
vey land  and  water  ri^ita,  a  complaint  hlleeing 
a  contract  by  which  the  defendants  agreed  to 
sell  to  the  plaintiffs  a  certain  tract  of  land,  to- 
gether with  "all  water  rights  belonging  to  said 
property"  under  certain  ditches  named,  and  that 
the  plaintifits  entered  into  possesion,  and  in 
an  action  against  the  plaintiffs,  defendants  and 
others,  plaintiffs'  and  defendants'  title  to  the 
water  rights  was  quieted,  and  that  later,  after 
the  warranty  deed  had  been  executed,  audi 
judgment  was  reversed,  suffidently  declares  that 
it  was  the  intent  of  the  parties  that  the  war* 
ranty  deed  was  to  convey  and  warrant  a  spe* 
cific  and  definite  water  right  both  in  extent  and 
amount. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  189.) 

Error  to  District  Court,  City  and  Gountj 
of  Denver;  Chas.  C.  Butler,  Judge. 

Action  by  George  S.  Frantz  and  another 
against  Louis  F.  Bartels  and  another.  From 
a  Judgment  sustaining  a  demurrer  to  the, 
complaint,  plaintiffs  bring  error.  Beversed, 
with  directions. 

Melville  &  Helvtlle,  of  DenTer,  for  plain- 
tiffs In  error.  H.  It.  Lubers  and  Arthur  0. 
Bartels,  botlL  of  Denver,  for  defendants  in 
error. 

SCOTT,  X  Tlie  action  to  In  damage  for 
breach  of  warranty.  To  the  amended  com- 
plaint the  defendants  below  and  in  error  filed 
a  general  demurrer  upon  the  ground  that 
such  complaint  did  noh  state  facts  suffldent 
in  law  to  constitute  a  cause  of  action  against^ 
the  defendants.  This  demurrer  was  sustain- 
ed by  the  court  The  plaintiffs  tiected  to 
stand  on  their  complaint,  and  tbhi  ruling  of 
the  court  is  before  vs  for  review. 

Briefly,  the  complaint  alleges  a  amtract  by 
whldt  the  defendants  agreed  to  sell  to  plain- 
tlffa  a  certain  tract  of  land  and  to  convey 
tbe  same  by  warranty  deed  together  with 
"all  water  rights  belonging  to  sold  property 
under  the  Epperson  or  Platte  ditches,  or  the 
Green  Valley  ditch."   That  thereafter  and 
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immediately  the  plaintiffs  entered  Into  pos- 
session of  said  premises.  Tbat  thereafter 
and  on  the  24th  day  of  January.  1908,  the 
Green  Vallpy  Ditch  Company  Instituted  an 
action  In  the  district  court  of  the  dty  and 
county  of  Denver  against  these  plaintiffs  and 
others,  to  quiet  its  title  to  all  water  rights 
in  said  Green  Rirer  ditch.  That  the  defend- 
ants employed  counsel  to  appear  in  said  ac- 
tion with  plaintiffs,  to  defend  the  plaintiffs* 
and  defendants'  rights  therein.  That  ttiere- 
after  the  said  district  court  rendered  Judg- 
ment In  said  action  confirming  the  equitable 
ownership  in  plaintiff  and  their  grantors  to 
approximately  one-sixth  cubic  foot  of  water 
per  second  of  time,  from  the  said  Gre«i  Val- 
ley ditch,  together  with  the  propordonate  in- 
terest In  said  ditch  to  carry  said  amount  of 
water  to  said  land.  That  subsequent  to  the 
rendition  of  said  Judgment  and  on  Che  3d  day 
of  September,  1909,  the  defendants  executed 
and  delivered  to  plaintiffs  their  warranty 
deed,  and  thereby  conveyed  to  plaintiffs  the 
said  land  and  "all  water  rights  belonging  to 
said  property  under  the  Epperson  or  Platte 
ditches,  or  the  Green  Valley  ditch."  That  at 
the  time  of  the  execution  and  delivery  of 
said  deed  It  was  agreed  and  understood  be- 
tween plaintiffs  and  defendants  that  the  lat- 
ter owned  and  were  by  said  deed  conveying 
to  plaintiffs  one-sixth  of  a  cubic  foot  of  wa- 
ter per  second  of  time  from  satd  ditch,  to- 
gether with  a  proportionate  interest  In  said 
ditch  to  carry  said  water  to  the  land  involv- 
ed. That  thereafter  and  on  the  6th  day  of 
January,  1913,  the  Green  Valley  Ditch  Com- 
pany aned  out  a  writ  of  error  from  the  .Su- 
preme Court  in  the  cause  above  dted,  and 
in  such  proceeding  the  Judgment  of  the  dis- 
trict court  was  reversed  by  the  Supreme 
Court  and  title  to  all  of  satd  water  awarded 
to  said  ditch  company.  That  in  said  proceed- 
ing in  the  Supreme  Court  both  plaintiffs  and 
defendants  employed  counsel  to  defend  their 
interests.  That  by  said  Judgment  It  was 
finally  determined  that  the  defendants  were 
not  the  owners  of  the  water  rights  involved, 
and  so  sold  and  Convej'ed  to  plaintiffs,  and 
that  by  reason  of  the  premises  the  plaintiffs 
are  damaged  In  the  sum  of  $1,000,  and  in  the 
further  sum  of  $50  for  attorneys*  fees,  and 
$522.25  expended  in  costs  In  such  proceed- 
ings. We  are  of  the  opinion  that  a  general 
demurrer  will  not  properly  lie  as  against  the 
complaint,  and  tbat  the  court  erred  in  so 
holding. 

The  defendants  In  error  seek  to  Invoke  the 
well-settled  rule  that  in  the  ease  of  a  con- 
tract for  the  sale  of  land  which  under  the 
statute  must  be  in  writing,  evidence  is  not 
adndsrible  of  any  modiflcatlcm  by  parol. 
But  in  our  view  this  rule  can  have  no  appli- 
cation in  the  case  before  ns.  There  does  not 
appear  to  be  any  such  contention  by  plain- 
tiffs, but  rather  to  apply  the  rule  which  coun- 
sel themselves  dte,  as  laid  down  in  Paige  on 
Contracts,  as  follows: 


"It  Is  a  recognized  rule  of  conetruction  that 
the  court  will  place  itself  in  tbe  position  of  the 

earties  wbo  made  tlie  contract  as  nearly  as  can 
e  done,  in  admitting  evidence  of  surroundiiiK 
facts  and  circunistancea.  *  *.  *  Even  thousb 
the  coDtract  is  in  writing,  extrinsic  evidence  of 
the  surrounding  facts  and  circumstances  is  ad- 
missible to  aid  the  court  in  determining  the  in- 
tention of  tbe  parties."  Paige  <hi  Contracts,  | 
1123. 

The  contract  and  deed  were  for  the  c<mvey- 
ance  of  all  water  rights  belonging  to  said 
pr<^rty  under  specified  ditches.  While  the 
complaint  does  not  spedflcally  recite,  yet  It 
Is  broad  enough  to  admit  of  testimony  in  ex- 
planation of  the  Intent  and  understanding  of 
the  parties  as  to  the  descriptive  expression 
used  In  the  agreement  and  deed.  This  ex- 
pression not  only  conveys  the  Impression  tbat 
there  were  water  rights  belonging  to  the  es- 
tate so  sold  and  conveyed,  but  that  mdi 
water  rights  were  from  certain  specifically 
named  ditches.  It  may  be  the  fact  that  water 
from  these  ditches  was  at  the  time,  and  had 
been  for  many  years,  applied  to  the  land  for 
Irrigation  purposes,  and  that  this  was  well 
known  to  both  plaintiffs  and  defendants.  It 
may  be  tbat  the  defendants  at  tbe  time  of 
the  execution  of  the  contract  for  the  sale  of 
th^  land  believed,  and  so  represented  to 
plaintiffs,  tbat  they  were  the  owners  of  said 
water  right,  and  that  the  same  was  then  ap- 
plied to  the  land.  , 

[1]  The  complaint  specifically  alleges  that 
a  court  of  competent  Jurisdiction  had  con- 
firmed to  the  defendants  a  specific  water 
right  fixing  the  amount,  and  to  be  taken  from 
the  ditch  named  In  the  warranty  deed.  In 
that  action  the  defendants  had  employed 
counsel  to  defend  their  claim,  and  must  be 
presumed  to  have  been  advised  of  said  Judg- 
ment So  that  under  the  complaint  at  the 
time  the  defendants  executed  and  delivered 
their  warranty  deed,  the  water  rights  which 
they  purported  to  convey  had  been  deflnitelj- 
fixed  and  described  by  the  court  In  exact  ac- 
cord with  tbdr  contention  and  claim.  If 
this  be  true,  both  parties  must  be  presumed 
to  have  had  In  mind,  and  to  have  well  under- 
stood, the  specifically  described  right  which 
was  intended  to  be  conveyed. 

[2]  Oral  testimony  Is  competent  to  show 
this  Intention.  The  principle  to  be  applied 
here  is  clearly  stated  in  McPhee  v.  Young, 
13  Colo.  80,  21  Pac.  1014,  where  It  was  said: 
"The  purpose  of  the  interpretation  and  con- 
BtnictioD  •  *  •  is  to  give  effect  to  the  inten- 
tion of  tbe  parties.  Their  intention  must  first 
be  sought  In  tbe  instrument  itself.  The  lan- 
guace  used  by  the  parties  is  the  best  evidence 
of  their  intention.  iTiis  is  elementary.  •  •  • 
Thus  far  only  tbe  instrument  itself  has  been 
considered.  If,  however,  tbe  intent  and  meaning 
of  the  parties  is  not  clearly  disclosed  by  the 
language  of  the  contract,  then  competent  evi- 
dence bearing  upon  tbe  construction  given  to 
the  instrument  by  tbe  parties  themselves,  by 
tbeir  acts  and  conduct  in  its  performance^  iniy 
be  considered." 

In  Gelwl<&s  v.  Todd,  24  Colo.  494,  62  Pac. 
788.  the  court  dearly  distinguishes  an  action 
seeking  to  vary  or  change  a  written  contrart 
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by  parol,  and  one  to  determine  the  InteatioD 
of  the  iMrties  as  here,  where  the  water  right 
in  questl<m  Is  not  fully  described  in  the  coo- 
reyance.  It  n-as  there  said: 

"At  the  time  of  this  ruling,  the  opinion  in  the 
case  of  Amett  t.  Unhart,  21  Colo.  188  [40  pac. 
355).  though  handed  down,  probably  was  not 
reported,  at  least,  not  called  to  the  attention 
of  the  trial  court.  In  this  case,  this  court,  bas- 
ing its  ruling  upon  the  ^trickier  Case,  supra  [16 
Colo.  61,  26  Pac.  313,  25  Am.  St  Rep.  245J, 
says:  'Although  a  water  right  may  be  appurte- 
nant to  the  land,  it  is  the  subject  of  property 
and  may  be  transferred  cither  with  or  without 
the  land.'  Strickler  v.  City  of  Colorado  Springs, 
16  Colo.  61  126  Pac.  313,  25  Am.  St.  Rep.  2451. 
Being  therefore  a  distinct  subject  of  grant,  and 
transferable  either  with  or  without  the  land, 
whether  a  deed  to  land  conveys  the  water  ri^ht 
depends  upon  the  intention  of  the  grantor,  which 
is  to  be  gathered  from  the  express  terms  of  the 
deed] ;  or,  when  it  is  silent  as  to  the  water  right, 
from  the  presamptior  that  arises  from  the  cir- 
camatances,  and  whether  such  right  is  or  is  not 
incident  to  and  necessary  to  the  beneficial  en- 
joyment of  the  land." 

The  rule  here  announced  Is  general  as  ap- 
plied to  deeds  and  other  contracts,  and  its 
application  has  been  common  In  conveyances 
In  which  .water  rights  were  concerned.  It  Is 
said  by  Judge  Kinney,  in  bis  work  on  Irriga- 
tion, Kinney  on  Irrigation,  p.  1790,  that: 

"It  is  self-evident  from  the  nature  of  a  water 
right,  or  the  right  to  the  use  of  water,  thnt  it 
cannot  be  described  with  the  same  degree  of  ac- 
curacy that  the  land  conveyed  by  the  snme  in- 
strument can  be  described — by  tne  legal  subdi- 
visions of  the  government  survey,  by  lots  and 
blocks,  or  by  <metes  and  bounds.  And  this  is 
where  the  most  of  the  trouble  has  arisen ;  and 
in  deeds  where  there  is  no  question  as  to  the 
exact  tract  of  land  which  was  conveyed,  the  at- 
tempted descriptions  of  the  water  rights  have 
been  so  vague  and  indefinite  that  the  courts 
have  oftentimes  been  called  upon  to  determine  as 
to  just  what  was  attempted  to  be  conveyed  in 
that  respect  In  construmg  deeds  of  this  nature, 
the  terms  in  the  deed  themselves  must  first  be 
considered,  and  if  tbey  are  vague  or  indefinite 
as  to  the  exact  water  right  or  easement  for  a 
ditch,  parol  or  extrinsic  testimony  may  be  intro- 
duced in  order  to  explain  away  any  ambiguity 
existing  in  the  language  used  and  to  determine 
exactly  what  was  intended  to  be  conveyed." 

[S]  We  think  that  the  complaint  sufficiently 
declares  that  It  was  the  intent  and  purpose 
of  the  parties  that  the  warranty  deed  was 
to  convey  and  warrant  a  speclflc  and  definite 
water  right  both  in  extent  and  amount. 

The  Judgment  Is  reversed,  with  direction 
to  overrule  the  demurrer,  and  to  permit  the 
parties  to  proceed  an  they  may  be  advised. 

Judgment  reversed. 

WHITE,  C.  J.,  and  GARRIGUES,  J.,  con- 
car. 


LAWSON  v.  PEOPLE.    (No.  8730.) 

(Sapntne  Court  of  Colorado.    June  4,  1917.) 

1.  CuuiiVAL  Law  «s=>11SC(6)—Appbal— Con- 
fession OF  Ebkok— Review. 
Although  the  present  Attorney  General  has 
filed  a  confession  of  error,  the  better  practice  is 
to  pass  upon  some  of  the  as-^ignmunts  of  error. 


where  an  able  brief  has  been  filed  by  the  former 
Attorney  GenetvL 

[Ed.  Note.— Ftur  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  821&] 

2.  Judges  «=:>47(1)  —  Disquaufication  — 
Statute— Co  NsraucnoN . 

Rev.  St  1908.  S  6963,  which  disqualifies  a 
judge  who  has  been  of  counsel  in  the  case,  in- 
tends that  no  judge  shall  pretide  in  a  case  In 
which  he  is  not  wholly  free,  disinterested,  im- 
partial, and  independent 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  3S  214-219,  223,] 

3.  Cbiminal  Law  ^178— Nolls  PBoaiqux— 
Effect. 

A  nolle  prosequi  puts  an  end  to  the  case,  but 
will  not  as  a  rule,  bar  a  new  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  320-329.] 

4.  Judges  ^=>5](1)— Change  or  Judge— Bab 

— NOLLK  I'BOSEQUI. 

Where  a  nolle  prosequi  was  entered,  the  case 
was  at  an  end,  and  a  change  of  judge  secured 
therein  did  not  bar  defendant's  right  to  a  change 
on  filing  of  a  new  information. 

[Ktl.  Note.— For  other  cases,  see  Judg»,  Cent 
Dig.  §S  224,  225.] 

Eq  Banc  Error  to  District  Court,  Laa 
Anlmns  County ;  Granby  Uillyer,  Judge. 

John  R.  Lawson  was  found  guilty  of  mur- 
der to  the  first  degree  and  his  punishment 
fixed  at  life  Imprlaomnentt  and  he  brings  er- 
ror. Reversed. 

O.  H.  Dasher,  of  Trinidad,  fred  W.  Clark, 
of  Greeley,  and  E.  P.  Costlgan,  B.  F.  Reed, 
and  Horace  N.  Hawkins,  ail  of  Denver,  for 
plaintiff  in  error.  Leslie  B.  Hubbard,  Atty. 
Gen.,  Fred  Farror,  Former  Atty.  Oea.,  and 
Norton  Montgomery  and  Frank  O.  West,  Asst 
Attys.  Geo.,  for  the  People. 

HILL,  J.  Upon  February  16,  1915,  the 
then  Attorney  General  filed  an  information 
in  the  district  court  of  Las  Animas  county 
in  which  the  plaintiff  in  error,  John  R. 
Lawson  (hereafter  called  the  "defendant"), 
and  several  others  were  charged  with  the 
murder  of  one  John  NImmo.  The  defendant 
was  granted  a  separate  trial,  and  on  May  3, 
1910,  a  jury  found  him  guilty  of  murder  In 
the  first  degree  and  fixed  the  punishment  at 
Imprisonment  for  life. 

[1]  There  are  227  assignments  of  error, 
many  of  wfaldk  are  argued  at  length  in  the 
briefs.  The  present  Attorney  General  has 
field  a  confession  of  error  as  to  2  of  the  de- 
fendant's assignments  of  error  and  a  state- 
ment of  reasons  therefor.  In  such  case,  It 
appears  to  have  been  the  uniform  practice 
of  this  court  to  reverse  the  case  upon  his 
confession  of  error  without  giving  It  further 
consideration.  We  would  do  so  here,  were 
It  not  for  the  fact  that  the  former  Attorney 
General  (who  filed  the  information  and  pros- 
ecuted the  case)  filed  herein,  during  his  term 
of  office,  a  very  able  and  exhaustive  brief 
upon  behalf  of  the  people,  In  support  of  th» 
regularity  of  the  conviction.  In  such  circum- 
stances, we  think  It  the  better  practice  to 
pass  upon  some  of  the  assignments  of  error, 
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9r  one  of  them  at  least,  upon  which  the 
present  Attorney  General  has  confessed  error. 

It  Is  claimed  that  the  trial  court  erred  In 
denying  the  defendant's  petition  for  a  change 
of  Judges.  This  Is  one  of  the  errors  confess- 
ed by  the  present  Attorney  General.  The 
record  discloses  that  on  March  4,  1915,  an 
order  was  entered  based  on  a  stipulation  that 
a  petition  for  change  of  Judges  filed  la  an- 
other case  be  considered  as  flled  In  this 
case  upon  behalf  of  this  defendant.  Upon 
March  9tli,  following,  an  order  was  entered 
denying  the  petition  for  cliange  of  Judges, 
and  the  defendant  was  forced  to  proceed  to 
trial  before  the  honorable  Judge  who  denied 
the  motion.  The  substance  of  this  petition 
for  change  of  venue  and  the  aflldavlts  In 
support  of  It,  so  far  as  the  disqualifications 
of  the  Judge  are  concerned,  are  substantially 
identical  with  those  in  People  ex  rel.  Burke 
et  al.  V.  District  Court  et  al.,  60  Colo.  1.  152 
Pac.  149,  the  reasoning  In  which,  when  adopt- 
ed Id  this  case,  coni|>els  us  to  hold  that 
It  was  the  duty  of  the  court  to  have  called 
in  another  Judge,  and  that  it  was  prejudicial 
error  to  deny  the  defendant's  petition  for 
change  of  Judges.  This  matter  was  thorough- 
ly covered  In  the  fbrraer  opinion,  which  in- 
volved practically  the  same  facts  and  the 
same  Judge;  nothing  would  be  accomplished 
by  going  over  H  again. 

The  former  Attorney  General  contends  that 
the  right  to  a  change  of  Judges  is  purely  stat- 
utory; that  our  statute  provides  but  for  one 
change  of  Judges,  citing  Erbaugh  v.  Peo- 
ple, 57  Colo.  4S,  140  Pac.  188,  as  thus  holding. 
He  then  states  that  the  defendant  liad  been 
granted  such  change  prior  to  the  considera- 
tion of  the  petition  in  question;  that  for  this 
reason  the  trial  court  was  justified  in  deny- 
ing this  petition.  The  defendant  denies  that 
he  ever  made  previous  application  for  or  se- 
cured a  change  of  judges  in  this  action.  We 
deem  it  unnecessary  to  pass  upon  the  ques- 
tions whether  our  statute  limits  the  changes 
of  Judges  to  one  when  the  one  thus  called  Is 
ascertained  to  be  incompetent  under  section 
6963.  Rev.  Stats.  1908,  or  to  determine  what 
was  meant  by  the  language  used  in  Ert>aQgh 
V.  People,  supra,  as  this  question  was  not 
involved  In  that  case.  Neither  is  it  neces- 
sary to  determine  whether  the  common-law 
rule  concerning  the  dlsquailfication  of  jvdfes 
Is  in  force  in  this  Jurisdiction. 

Counsel  concedes  thnt  no  previous  petition 
for  change  of  Judges  was  ever  filed  or  acted 
upon  since  the  Information  was  filed  in  this 
case,  but  claims  that  upon  account  of  certain 
facts  alleged  to  have  taken  place,  as  set  forth 
in  an  affidavit  by  one  of  his  assistants  in  ro- 
asting the  motion  for  a  new  trial,  the  de- 
fendant should  be  held  to  have  exhausted  bis 
right  In  this  respect.  The  substance  of  this 
affidavit  Is  that  upon  August  29,  1914,  a 
grand  jury  returned  an  indictment  against 
this  defendant  and  a  number  of  others, 
wherein  they  were  diarged  with  the  murder 
•  of  John  Nlmmo;  that  the  offense  charged  in 


said  Indictment  la  the  same  oflTense  of  whldi 
defendant  has  been  convicted  in.  tlils  case; 
that  in  the  former  case  the  defendants.  In- 
cluding this  defendant,  filed  a  petition  for 
change  of  Judges  on  the  ground  of  preju- 
dice of  Judge  McHenry,  the  then  only 
Jud^  of  said  district;  that  the  petition 
was  granted  and  another  Judge  called  in, 
but  wlio  did  not  try  the  case;  that  there- 
after the  Attorney  General  appeared  in  said 
court  before  Judge  McHenry  and  entered  a 
nolle  prosef]ul  In  said  action,  as^lKulng  as  his 
reasons  tliat  direct  Informations  bad  bem 
or  are  about  to  be  filed  charging  the  same 
offense  as  the  Indictment  did.  The  argument 
Is  that  the  Information  in  this  action  Is  but 
a  continuation  of  the  case  instituted  by  the 
Indictment  referred  to  in  the  affidavit,  and 
that  the  defendant,  having  procured  oae 
change  of  Judges  in  the  Indictment  case  by 
disqualifying  Judge  McHenry.  Is  not  entitled 
to  another  change  in  this  case. 

[21  We  cannot  agree  with  this  line  of  rea- 
soning. In  State  ex  rel.  r,  Hocker,  Judge, 
34  Fla.  25,  at  page  29.  16  South.  5S1.  583 
(25  L.  R.  A.  114>  it  Is  said: 

"The  law  which  disqualtfiea  a  JndKe  who  bas 
been  of  connsel  in  tlie  case  intends  that  no  jud^ 
shnll  preside  in  a  case  io  which  he  is  nut  wholly 
free,  diKiuterested,  impartial  and  iodepemleDL 
The  fn*eat  priQciple  should  not  have  a  narrow 
or  tecboicaf  construction,  but  should  be  aj;iiilied 
to  all  closses  of  cases  where  a  judicial  ofhcer  ii 
called  upon  to  decide  eontrovcruefl  between  the 
people," 

In  10  Encyclopedia  of  Pleading  and  Pra^  - 
tlce,  at  page  558,  it  is  said : 

"A  nolle  prosequi  is  not  a  final  disposition  of 
the  case  and  will  not  bar  another  prosecuttoa 
for  the  same  offense.  It  is  not  an  acquittal,  but 
it  is  like  a  nonsuit  or  discontinuance  to  a  civil 
suit,  and  leaves  the  matter  in  the  same  coadt- 
tion  in  which  it  was  before  the  commencement 
of  the  pro8ecuti<m." 

[3]  At  page  561,  the  author  says; 

"Some  doubt  and  ctmflict  of  opinion  have  cz* 
fsted,  as  to  the  right  to  try  tbie  defendant  in 
the  same  proceediog  in  which  a  nolle  prosequi 
has  bt^en  entered,  though  from  the  cases  is 
which  the  point  was  directly  involved,  as  well 
as  from  the  tenor  of  the  authorities  generally 
upon  the  effect  oC  a  nolle  prosequi  as  a  bar,  as 
hereinbefore  set  out,  the  general  rule  seems  to 
be  that  a  new  prosecutioD  may  be  iastltnted, 
but  the  nol  pros,  puts  an  end  to  the  one  in 
which  it  is  entered.^ 

In  Bishop's  New  Criminal  Procedure.  toL 
2  (2d  Ed.)  i  1395,  In  commenting  upon  the 
effect  of  nolle  prosequi,  It  is  said : 

'7(»  Bjfeo*.— We  see.  therefore,  that  a  noils 
prosequi  during  trial  bars  a  subsequent  prose- 
cution for  the  same  offense,  whether  on  the  same 
or  another  indictment.  A  fortiori  it  does  when 
entered  between  the  verdict  and  the  aenteace. 
Entered  before  trial,  it,  and  the  proceeding  it 
discontinues,  are  no  impediment  to  a  subsequent 
prosecution  for  the  same  offense.  It  simply  puts 
an  end  to  the  particular  indictment,  count,  or 
part  of  a  muat  to  which  it  is  applied,  witboaC 
prejudice  to  new  proceedings ;  but  the  part  or 
whole  of  the  present  proceeding  which  has  been 
reached  by  it  cannot  be  revived.  In  the  Ian* 
guagc  of  an  old  ease,  *tbe  king  cannot  afterwardi 
proceed  in  the  same  sui^  out  he  may  bcgia 
anew.*  ** 
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In  State  t.  Bllltngs,  140  Mo.  193,  In  com- 
menttng  upon  tbls  subject  and  tbe  statutes 
concerning  It.  at  page  204,  41  S.  W.  778,  780. 
tbe  Supreme  Court  of  Missouri  aays: 

There  is  nothing  in  section  4183  which  pre- 
TcntH  a  defendunt  from  obtaining  a  change  of 
venue  on  a  second  indictment  It  is  to  all  in- 
tents and  purposes  a  new  case  for  the  purpose 
of  allowing  the  defendant  his  right  to  plead  and 
to  take  any  other  step  necessary  to  bis  defense." 

[41  We  are  In  accord  with  the  foregoing 
authorities,  and  are  of  opinion,  for  the  pur- 
poses Intended  by  our  statute  pertaining  to 
the  disqualifications  of  Judges,  that  the  filing 
of  this  Information  was  tbe  Institution  of  a 
new  suit.  Tbe  Indictment  was  by  a  grand 
Jury.  When  the  nolle  prosequi  was  entered, 
that  case  was  at  an  end.  Any  other  conclu- 
sion might.  In  certain  cases,  defeat  tbe  object 
which  tbe  statute  seeks  to  accomplish,  If  the 
defendant  Is  entitled  to  but  one  change  of 
Judges.  This  was  practically  tbe  effect  here. 
To  Illustrate,  the  Indictment  came  before  one 
of  the  local  Judges,  he  was  dlsqualided,  and 
called  another  from  the  outside.  This  latter 
Jndge,  bowever,  did  not  try  tbe  case.  There- 
after, It  was  dismissed,  and  still  later  on 
this  Information  was  Died  by  permission  of 
tbe  already  dIsqualiQed  Judge  In  the  former 
case.  This  case  came  on  for  trial  before  the 
other  local  Judge,  who  tbe  defendant  showed 
was  dlsqualllied.  To  hold  that  'he  could  try 
tbe  case  because  the  defendant  bad  secured  a 
change  of  Judges  In  tbe  other  case  would  be 
to  say  that,  where  a  defendant  secures  a 
diange  from  one  Judge  on  account  of  disquali- 
fication and  another  Is  called  In,  the  Attor- 
ney General  or  district  attorney  could  defeat 
tbe  defendant's  statutory  right  by  dismissing 
tbe  former  case  and  thereafter  file  an  Infor- 
mation before  another  disqualified  Judge. 
With  tbls  we  cannot  agree.  For  the  pur- 
pose of  this  act,  the  distinction  between  tbe 
two  cases  is  plain.  As  this  ruling  necessi- 
tates a  reversal  of  the  Judgment,  it  la  unnec- 
essary to  consider  tbe  other  assignment  of  er- 
ror confessed  by  tbe  present  Attorney  Qener- 
aU  or  any  of  the  others. 

Tbe  Judgment  is  reversed. 

Reversed. 

GA&BIonES,  J.,  concurs  in  tbe  reversal 
of  tbe  Judgment  on  the  sole  ground  that  the 
Attorney  General  baa  confessed  error. 


ASIATIC  TUNNEL  MIN.  A  MILL.  CO.  v. 

STEPHENSON.    (No.  8871.) 

(Supreme  Oourt  of  Colorado.    June  4,  1017.) 

1.  BxixsAUD  Notes  «S9937(1)—ACTI0H— Non- 
suit. 

Where  the  execution  and  delivery  of  tbe 
note  in  suit  were  admitted,  and  its  asmgnment 
to  plaintiff  proved,  tbe  court  properly  refused  to 
grant  nonsuit ;  there  being  a  conflict  of  evidence 
on  the  only  ground  of  defense  presented,  an  al- 


leged agreement  that  the  note  should  be  paid 
only  out  of  profits. 

fEd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent.  Dig.  H  1862,  1871-1875.  1801- 
1803.1 

2.  Bills  and  Notes  «=>316— AssioNuafF- 
Ijack  or  GonsinEBATioN  as  Defense  to 

Makbb. 

Lock  of  consideration  for  an  assignment  of  a 
note  is  no  defense  to  the  maker  in  tbe  assignee's 
action  on  the  instrument,  since  tbe  maker  Is 
protected  by  Jadgmeat  against  falm  from  farther 
suit  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  752.J 

3.  Appeal  and  Error  «=3l033(l)— UAEiCLua 

EkEOB— No N NEGOTIABLE  NOTE. 

Where  defendant  was  permitted  to  defend 
suit  on  its  note  on  the  same  grounds  as  would 
have  been  allowed  had  the  action  been  brought 
by  the  payee  and  assignor  of  -the  note,  instead 
of  tbe  assignee,  defendant  cannot  complaiu  that 
the  instrument  was  treated  as  negotiable  under 
the  law  merchant. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  4062.] 

4.  Attachuent  $=>40  —  Ground  —  F&&UD  or 
Debtob. 

To  justify  attachment  of  a  debtor's  proper- 
ty, it  is  not  necessary  that  there  should  be  actu- 
al fraud  Ml  bis  part;  it  being  sufficient  if  he 
conveys  or  assigns  his  property  to  hinder  or  de- 
lay bis  creditors. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {$  92-106.] 

5.  Attacdment  €=>47(4)  — Geounds  —  Debt- 
or's Fraud— SurnciENCT  OP  Evidence. 

In  an  action  on  a  note  wherein  plaintUC 
obtained  writ  of  attachment,  evidence  held  to 
support  an  inference  of  defendant's  intent  to 
prevent  tbe  immeiHate  enforcement  of  plaintiff's 
claim,  thus  justifying  the  attachment 

[Ed.  Note.— For  other  cases,  see  Attacbmen^ 
Cent.  Dig.  SS  870-875.] 

Error  to  District  Court,  Kio  Grande  Ocnm- 
ty;  Jesse  C.  Wll^,  Judge. 

Action  by  Omle  Stephenson  against  the 
Asiatic  Tunnel  Mining  A  Milling  Company. 
Judgment  for  plaintiff,  and  defoidant  brings 
error.  Affirmed. 

William  H.  Dickson,  of  Denver,  and  James 
P.  Vecrkamp,  of  Monte  Vista,  for  plaintiff 
In  error.  Jesse  Stephenson,  of  Monte  Vista, 
for  defendant  in  error. 

TELLER,  J.  Tbe  defendant  in  error  re- 
covered a  Judgment  against  tbe  plaintiff  In 
error  on  a  promissory  note  made  ond  deliv- 
ered by  It  to  one  Sandford,  who  assigned 
It  to  tbe  plaintiff  before  maturity.,  The 
plaintiff  filed  with  her  complaint  an  afiidavlt 
averring  that  tbe  defendant  was  about  fraud- 
ulently to  transfer  its  property  so  as  to  bin- 
der and  delay  Its  creditors,  and  particularly 
tbe  plaintiff,  and  obtained  writ  of  attach- 
ment, which  was  levied  on  the  defendant's 
property  some  days  before  the  note  became 
due.  The  answer  contained  a  statutory  de- 
nial of  tbe  assignment  of  tbe  note  and  of  a 
consideration  of  an  assignment,  traversed 
tbe  afiidavlt  for  attachment,  ond  alleged  that 
tbe  note  was  executed  and  delivered  to  Sand- 
ford  under  an  agreement  that  It  should  be 
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paid  only  out  of  the  net  profits  of  the  defend- 
ant In  the  operation  of  its  mines,  and  that 
the  plaintiff  took  said  note  with  full'  knowl- 
edge of  snch  agroement. 

The  plaintiff '  introduced  the  note  In  evi- 
dence and  proved  the  assignment  thereof 
to  her.  She  also  proved  the  making  and  re- 
cording of  a  deed  of  trust  on  the  defendant's 
property  to  secure  an  issue  of  bonds  to  the 
amount  of  $200,000  a  few  days  after  the  be- 
ginning of  the  suit;  also,  a  notice  to  the  de- 
fendant's stockholders  of  a  meeting  to  au- 
thorize such  incumbrance  some  days  before 
the  suit  was  begun.  Plaintiff  relied  on  the 
proposal  to  issue  the  bonds  as  evidence  of  a 
purpose  on  the  part  of  defendant  to  hinder 
and  delay  its  creditors. 

On  the  question  of  the  agreement  that  the 
note  should  be  paid  only  out  of  profits,  there 
was  a  conlliet  of  evidence;  a  witness  for  de- 
fendant testifying  that  there  was  such  an 
agreement,  and  three  witnesses  for  the  plain- 
tiff testifying  to  the  contrary.  The  testimony 
showed,  also,  several  payments  of  Interest  on 
the  note. 

[1]  The  execution  and  delivery  of  the  note 
t>eing  admitted  and  its  assignment  proved, 
the  court  did  not  err  in  refusing  to  grant  a 
nonsuit;  there  being  a  conflict  of  evidence  on 
the  only  ground  of  defense  presented.  Coun- 
sel for  plaintiff  la  error  urge  that  the  court 
erred  in  sustaining  objections  to  its  question 
on  the  matter  of  consideration  for  the  assign- 
ment of  the  note,  as  well  as  in  instruction 
11,  In  which  the  Jury  were  told  that  the  mat- 
ter of  consideration  for  the  assignment  was 
not  a  proper  subject  of  inquiry. 

[2]  There  was  no  error  in  respect  to  either 
of  these  matters.  The  rule  is  well  settled 
In  this  state  that  the  maker  of  a  note  Is  not 
concerned  with  the  consideration  of  an  as- 
signment of  it.  He  is  protected  by  the  Judg- 
ment against  bim  from  further  suit  on  the 
note.  Walsh  v.  Allen,  6  Colo.  App.  303,  40 
Pac.  473 :  r^ke  County  v.  Schradsky,  31 
Colo.  178,  71  Pac.  1104:  Sykes  t.  Kruse.  49 
Colo,  noo,  113  Pac.  1013. 

[3]  The  defendant  was  permitted  to  defend 
upon  the  same  grounds  as  would  have  been 
allowed  had  the  action  been  brought  by  the 
assignor  of  the  note,  and  no  complaint  can 
be  made  tliat  the  Instrument  was  treated  as 
negotiable  under  the  law  merctiant 

[4]  It  Is  also  contended  that  the  evidence 
Is  not  sufficient  to  support  tbe  verdict  on  the 
attachment  Issue.  We  cannot  agree  with 
that  contention.  It  was  In  evidence  that 
some  three  weeks  beftMre  the  salt  was  begun 
notfces  of  a  stodEholders'  meeting  were  sent 
out,  pr^aratory  to  tbe  Incumbering  of  the 
pnpertj.  This  note  was  the  only  debt  owing 
by  the  company,  and  one  witness  testified 
that  the  treasurer,  upon  whom  had  devolved 
the*  management  of  the  con^ny's  business, 
had  said  that  the  note  would  not  be  paid. 
It  Is  not  necessary,  under  the  law,  as  con- 


strued by  this  court  and  the  Court  of  Ap- 
peals, that  there  should  be  actual  fraud  on 
the  part  of  a  debtor  to  Justify  an  attachment 
of  his  property.  It  is  sufl3cient  if  he  con- 
veys or  assigns  his  property  for  the  purpose 
of  hindering  or  delaying  his  creditors.  Oar- 
ran  V.  Rothschild,  14  Colo.  App.  497,  60 
Pac.  1111;  Hafelflnger  v.  Perry,  52  Colo.  444. 
121  Pac.  1021.   In  the  latter  case  we  said: 

When  "it  can  be  plainly  seen  that  it  waa  the 
design  of  a  party  to  binder  or  delay  tbe  col- 
lection of  a  just  claim,  although  perhaps  not 
actually  to  ultimately  defeat  it,  atul  a  ground 
of  attachment  is  made  ouL" 

[6]  The  evidence  In  this  case  was  sudi  that 
the  Jury  might  reasonably  Infer  from  it  an 
Int^t  to  prevent  ttte  Immediate  enforcement 
of  this  claim,  and  we  cannot  therefore  dis- 
turb the  verdict  on  that  Issue. 

The  dlscus^n  of  the  last-mentioned  ques- 
tion is  a  sufficient  answer  to  the  allegation 
of  error  on  the  Instructions  which  relate  to 
that  subJecL  Counsel  contend  that  the  court 
erred  In  several  instances  in  overruling  ttarir 
objectlims  to  testimony ;  but,  while  In  scHoe 
cases  the  objections  were  well  taken,  we  do 
not  find  that  the  testimony  admitted  was 
prejudicial  so  as  to  Justify  a  reversal  on 
that  ground. 

The  cause  was  fairly  tried,  the  Instructions 
were  folr  to  both  sides,  and  the  verdict  la 
supported  by  the  evidence. 

The  Judgment  is  therefore  affirmed. 

Affirmed. 

WHITE,  0.  J.,  and  HII<L,  J.»  cnunir. 


KELLER  V.  MILLER.    (No.  8875.) 
(Supreme  Court  of  Colorado^    June  4,  1017.) 

1.  EifTNENT  Domain  ^=>13S  —  Dauaoes  to 
Residue— Land  Taken  fob  Dbaimaob  Pub- 
poses— Dsains  on  OtUER  I.ANDB. 

Under  Rev.  St.  190S.  §  2420.  providing  that 
commissioners  in  eminent  domain  proceedings 
shall  hear  the  proofs  and  allegations  of  the  par- 
ties, and  after  viewing  the  premises  shall  ascer- 
tain and  certify  tbe  compensation  to  be  made 
for  the  lands,  etc.,  to  be  taken  or  injuriously  af- 
fected, as  well  as  damages  accruing  to  tbe  owner 
or  parties  interested  in  consequence  of  the  con- 
demnation of  the  land  taken  or  injuriously  ef' 
fected,  in  proceedings  to  condemn  a  right  of  way 
for  a  drain  ditch  upon  the  land  of  defendant,  de- 
fendant was  entitled  only  to  damages  to  tbe 
remainder  of  ber  land  whicb  resulted  from  the 
taking  of  the  land  condemned,  and  such  damaires 
could  not  include  those  accruing  from  the  oper- 
ation of  drains  and  ditches  on  the  lands  ai 
others. 

[Ed.  Note.— For  other  cases,  see  Eholnent  Do- 
main, Cent  Dig.  I  S70.] 

2.  Appeal  and  Errob  ®=3l(M6(5)— Revibw— 
Pbbjudicial  Ebrob. 

In  condemnation  proceedings,  where  a  ques- 
tion regarding  the  matter  of  benefits  was  asked 
by  a  juror  and  answered  by  tbe  court  with  con- 
sent of  counsel  for  de^ndant,  and  no  objection 
was  made  to  the  answer  at  the  time  it  was  given, 
and  the  jury  found  benefits  to  the  amount  of 
$25,  and  there  was  no  evidence  in  the  record  to 
show  whether  or  not  there  waa  testimony  as  to 
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the  amonitt  and  value  of  the  beQefitfl,  and  In- 
stractions  referrinx  to  the  question  of  benefits 
irere  not  complained  of,  and  one  of  sorb  instruc- 
tions was  ^vcn  ns  requested  by  defendant,  preju- 
dicial error  afFectinR  the  anbstantial  rights  of  the 
defendant  is  not  shown. 

[Ed.  Note.— For  other  caaea,  tee  Appeal  and 
Error.  Cent  Dig.  {  4134.1 

3.  Eminent  Domain  ®=»265(1)  —  Dauaqeb  — 
Statutb. 

In  eminent  domain  iiroceedings,  where  it 
appeared  that  plaintiff  prior  to  the  commence- 
ment of  the  proceedings  lawfully  tendered  to 
defendant  the  sum  of  $300,  which  the  defendant 
refused,  and  the  jui7  awarded  defendant  $136.- 
66%  as  damages,  an  order  that  the  defendant 
be  awarded  no  costs  in  the  proceedings  and  that 
none  of  defendant's  costs  be  taxed  to  plaintiff 
was  a  compliance  with  Rev.  St.  1908,  i  2424, 
providing  that  in  eminent  domain  proceedings,  if 
the  amount  of  compensation  ascertained  by  a 
jury  or  by  a  board  of  commissioners  shall  not  be 
m  excess  of  any  lawful  tender  of  compensation 
found  to  have  been  made  by  petitioner  to  the 
party  entitled  to  compensation  shall  be  awarded, 
no  costs  providetl  to  be  taxed  under  the  provi- 
sion of  the  act  shall  be  allowed  to  such  party. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  %  600.] 

4.  Constitution AL  Law  ®=a281  —  Eminent 
Domain  <2=)2G5(1>— Doe  Pbocess  of  Law- 
Condemnation  Peoceedinqs— Costs. 

Rev.  St.  1908,  S  2424.  in  so  far  as  it  re- 
quires the  landowner  to  be  taxed  with  any  costs 
not  contumaciously  or  unreasonably  incurred  by 
him,  is  vicdative  of  Const,  art  2.  $  15,  provid- 
ing  that  private  property  shall  not  be  taken  or 
damaged  tor  public  or  private  use  without  just 
compensation,  such  compensation  to  be  ascer- 
tained by  a  board  of  commissioners,  of  not  leas 
than  three  freeholders,  or  by  a  jury,  when  re- 
quired by  the  owner  of  the  property,  in  such 
manner  as  may  be  prescribed  by  law,  and  until 
the  same  shall  be  paid  to  the  owner  or  into  court 
the  property  shall  not  be  needlessly  disturbed  or 
the  proprietary  rights  of  the  owner  therein  di- 
vested. 

[Kd.  Note.— For  other  cases,  see  Constitational 
Law,  Cent.  Dig.  |  880;  Ekninent  Domain,  Cent 
Dig.  8  690.] 

En  Banc.  Error  to  District  Court,  Mont- 
rose County;  Thomas  J.  Black,  Judge. 

Condemnation  proceedings  by  F.  H.  Miller 
against  Llna  Keller,  in  whicli  defendant  filed 
a  cross-petition.  From  the  Judgment,  tbe 
defendant  brings  error.  Reversed  and  re- 
manded, with  directlfflis  for  proceedings  con- 
sistent with  the  opinion, 

Hugo  Selig  and  Henry  A.  Cox,  both  of 
Montrose,  for  plaintiff  in  error.  Catlin  & 
Blalte,  of  Montrose,  for  defendant  In  error. 

ALLEN,  J.  F.  H.  Miller,  plaintiff  below, 
instituted  proceedings  under  the  eminent  do- 
main act  to  condemn  a  right  of  way  for  a 
drain  ditch  upon  the  land  of  Lina  Keller,  de- 
fendant below.  The  land  on  which  this  right 
of  way  Is  located  will  be  hereinafter  referred 
to  as  the  Keller  north  40. 

The  defendant  filed  a  cross-petition  alleg- 
ing,  in  substance,  that  she  is  also  the  owner 
of  the  40  acres  lying  immediately  south  of 
tlie  Keller  north  40;  that  a  ditch  which  car- 
ries water  through  plaintiff's  drainage  sys- 
tem  lies  adjacent  and  contiguous  to  this 


south  40  for  a  distance  of  a  quarter  of  a  mile 
along  the  upper  side,  which  is  the  cast  side 
of  said  south  40  acres;  that  water  is  seep- 
ing, percolating,  and  overflowing  from  said 
ditch  along  its  entire  length,  and  that  plain- 
tiff's ditch  and  drainage  system  have  Injured 
and  will  injure  the  said  south  40-acre  tract 
as  well  as  the  lands  described  In  the  petition, 
or  the  north  40. 

On  motion  of  plaintiff  the  trial  court 
struck  from  the  flies  the  cross-coraplalnt  "in 
so  far  as  the  same  relates  to  damages  aris- 
ing from  the  construction  and  operation  of  a 
ditch  on  other  lands  tlian  the  land  of  the  re- 
spondent." 

Tlie  facts  of  the  case  and  the  applicability 
of  the  law  thereto  may  be  more  clearly  un- 
derstood if  It  is  borne  In  mind  how  the  sev- 
eral tracts  of  land  mentioned  In  Uie  record 
are  situated  with  reference  to  each  other. 
The  land  of  the  defendant,  Keller,  consists 
of  80  acres,  the  same  being  the  north  40  de- 
scribed in  plaintiff's  petition  and  the  south 
40.  The  land  of  the  plaintiff.  Miller,  lies 
southeast  of  the  Keller  land.  North  of  the 
Miller  land,  and  east  of  the  Keller  south  40, 
adjoining  same.  Is  the  McCormicfe  tract. 
East  of  the  Keller  north  40,  adjoining  same. 
Is  the  Beckman  tract  The  drainage  ditdi 
of  plaintiff  commences  on  plaintiff's  land: 
thence  runs  north  close  to  the  eastern  bound- 
ary of  the  Keller  south  40,  but  lying  upon 
the  McConnlck  land ;  thence  continues  north 
for  a  short  distance  along  the  eastern  bound- 
ary ot  the  Keller  north  40,  but  upon  the 
Beckman  land;  and  thence  runs  westerly 
for  a  short  distance  into  the  Keller  north 
40.  The  land  taken  by  the  plalntUf  by  these 
condemnation  proceedings  Is  a  strip  lying 
In  the  Keller  north  40,  which  Is  occupied  by 
the  ditch  after  It  enters  the  Keller  land. 

The  first  and  main  ground  and  contention 
argued  by  plaintiff  in  error,  defendant  be- 
low, Is  that  the  trial  court  erred  In  exclud- 
ing from  the  con^deration  of  the  jury  the 
question  of  damages,  if  any,  to  the  lands 
of  defendant  caused  l>y  the  construction  of 
a  druln  ditch  by  plaintiff  on  the  lands  of  Mc- 
Oormlck  and  Beckman  adjoining  defendant's 
land  on  the  east,  and  not  sought  to  be  con- 
demned by  these  proceedings. 

This  contention  invc^ves  the  correctness  of 
the  following  instmcUon  given  by  the  court 
to  the  Jury: 

"The  court  instructs  the  jury  that  yoo  may 
take  into  consideration  in  assessing  damages 
any  interference  with  the  irrigation  of  defend- 
ant's lands  and  seepage  and  percolating  waters 
that  you  may  believe  from  the  evidence  to  follow 
from  the  construction  and  operation  of  the  ditch 
of  petitioner  across  the  lands  of  respondent,  and 
deprivation,  if  any,  of  any  special  use  defendant 
has  for  said  lands  taken  or  those  adjacent  there- 
to." 

The  defendant,  plaintiff  In  error,  com- 
plains that  this  instruction  was  erroneous 
because: 
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It  "limited  respondent's  dainaKCS  to  the  con- 
struction and  operation  of  the  ditch  on  the  lands 
of  respondent,  and  withdrew  from  th<>  considera- 
tioD  of  the  jury  damages  present  and  prospec- 
tive from  the  operation  of  dltcbes  and  drains  on 
the  lands  of  others,  and  part  of  the  petitioner's 
drainage  system." 

The  cross-complaint  whlcli  was  stricken  by 
the  court,  presented  the  same  question  as  that 
raised  In  Uie  objections  to  the  foregoing  In- 
struction, and  if  the  Instruction  Is  correct  the 
cross-complaint  was  properly  stricken.  The 
question  to  be  determined  Is  .what  damages 
are  recoverable  by  the  defendant  in  this  con- 
deranatloo  proceeding  as  damages  to  the 
residue. 

[1]  The  only  statute  -  which  directs  what 
damages  shall  be  awarded  to  a  landowner  In 
eminent  domain  proceedings  Is  section  2621 
(1912  Ed.)  fifllls'  Ann.  St.  (section  2420,  R.  S. 
1906),  providing  what  commissioners  appoint- 
ed In  such  proceedings  shall  do,  and  that 
such  commissioners-^ 

"shall  hear  the  proofs  and  allegations  of  the 
parties,  and  after  viewing  the  premises,  shall, 
without  fear,  favor  or  partiality,  ascertain  and 
certify  the  compensation  proper  to  be  made  to 
said  owner  or  parties  Interested,  ^for  the  lands, 
real  estate  or  claims  to  be  taken  or  affected,  as 
well  as  all  damages  accruing  to  the  owners  or 
pqrties  interested  in  consequence  of  the  condem- 
nation of  the  same,  taken  or  injariously  affected, 
as  aforesaid." 

The  statute  Umlta  the  recoTery  of  dam- 
ages affecting  land  not  actually  taken  to  sncta 
damages  as  accrue  "in  consequence  of  the 
condemnation."  The  language  employed  Is 
not  broad  enough  to  Include  all  damage  aris- 
ing from  conducting  the  enterprise  for  the 
benefit  and  use  of  which  the  land  Is  con- 
demned when  such  enterprise  necessitates  the 
use  of  other  land  than  that  of  tbe  respondent. 
The  statute  does  not  contemplate  the  award- 
ing of  such  damages  as  result  by  what  Is 
done  outside  of  tbe  land  condemned. 

"Damages  to  the  remainder  by  what  is  done 
elsewliere  than  on  the  part  takeo  are  not  to  be 
considered."  Section  560,  Lewis,  Eminent  Do- 
main (2d  Ed.),  citing  Atchison,  etc.,  R.  R.  Co. 
V,  Boerner,  34  Neb.  240,  51  N.  W.  842,  3.S  Am. 
St.  Hep.  637,  reaffirmed  45  Neb.  4rtS,  63  N.  W. 
787;  LonKwortb  v.  Moriden  &  W.  R.  R.  Co.,  til 
Conn.  451.  23  Atl.  827;  Tinker  v.  Rockford, 
137  III.  123.  28  N.  E.  573;  Egbert  v.  Lake 
Shore,  etc.,  U.  R.  Co..  6  Ind.  App.  35<),  33  N.  E. 
659;  Alabama  Mid.  R.  R.  Co.  v.  Williams,  92 
Ala.  277,  9  South.  203. 

The  plaintiff  In  error  dtes  Denver  City  Ir^ 
rlgatlon  &  Water  Co.  v.  Mlddaugh.  12  Colo. 
434.  21  Pac.  565, 13  Am.  St  Rep.  234;  Farm- 
ers' ResoTolr  ft  Irr.  Co.  v.  Cooper,  54  Colo. 
403.  130  Pac  1004;  Home  Supply  Ditch  Ca 
V.  Hamlin.  6  Colo.  App.  351.  40  Pac.  582. 
From  these  cases  It  will  be  seen  that  the 
owner  of  land  sought  to  be  condemned  Is  en- 
titled to  damages  to  tbe  residue  caused  by 
BU<^  taking  and  not  to  damages  that  may  be 
caused  by  the  whole  canal  system  or  drainage 
system.  The  balance  of  the  drainage  system 
in  the  case  at  bar  is  built  on  the  plaintiff 
Miller's  awn  land  and- rights  of  way  owned 
and  acQolred  by  him  on  lands  of  McCormlck 


and  Beckman,  and  damages  that  may  enme 

to  defendant's  premises  from  that  part  of  the 
drainage  system  on  plaintiff's  own  land  and 
the  McCormlck  and  Beckman  lands  are  not 
to  be  considered  by  the  Jury  In  this  proceed- 
ing to  condemn  a  right  of  way  for  drain 
ditch  across  the  Keiler  land. 

The  case  of  Garnet  Co.  v.  Sampson,  48  Colo. 
291,  110  Pac.  70,  1136,  dted  by  plaintiff  hi 
error,  is  not  In  conflict  with  the  theory,  in* 
structions,  and  rulings  of  the  trial  court 
That  case  holds  that  In  assessing  damages 
for  the  lands  taken  for  the  construction  of 
a  canal  or  reservoir  thereon  injuries  to  the 
residue  of  such  lands  arising  from  seepage 
and  damages  for  the  same  should  be  included 
In  the  original  assessment  In  none  of  tbe 
authorities  cited  is  it  held  or  Intimated  that 
the  owner  of  land  can  recover  in  a  condemna- 
tion proceeding  for  damages  from  an  entire 
canal  system  or  drainage  system  when  same 
is  located  In  great  part  on  lands  of  others, 
but  he  Is  only  entitled  to  recover  damages  to 
the  remainder  of  his  land  caused  or  which 
may  be  caused  from  that  part  of  tbe  right  of 
way  sought  to  be  condemned  on  his  land. 

"It  has  been  held  that,  when  part  of  a  parcel 
of  land  is  taken  for  a  use  that  is  detrimental 
to  the  remaining  laud,  such  as  a  railroad,  tbe 
owner  is  not  entitled  to  the  full  diminution  at 
the  market  value  of  the  land  arisini:  from  the 
construction  and  operation  of  tbe  railroad.  bnC 
only  to  so  much  of  it  as  is  due  to  the  fact  that 
part  of  bis  land  was  taken."  10  Rulinx  Cass 
Law,  p.  154,  I  135,  citing  (note  9)  Walker  v. 
Old  Colony,  etc,  B.  Co.,  103  Mass.  10,  4  Am. 
Rep.  509. 

In  the  case  dted  aboTe  In  B.  OL  L.  the 
court  says: 

"But  when  land  is  taken,  the  owner  Is  enti- 
tled to  compensation  for  such  injury  to  the  val- 
ue of  his  whole  lot  as  is  occanoned  by  the  ap* 
propriation  of  a  part  of  It  to  the  obm  for  whin 
It  Is  Ukeo." 

Damages  to  the  residne  which  are  recor< 
erable  are  those  which  result  from  the  taking 
of  the  land  condemned,  and  in  tbe  case  at 
bar  cannot  include  those  accruing  "from  the 
operatiCHi  of  ditches  and  drains  on  lands  oi 
others,"  as  contended  by  plaintiff  in  error. 
There  was  therefore  no  error  In  the  giving 
of  the  instruction  hereinbefore  quoted  or  in 
striking  the  cross-complaint 

t2]  An  assignment  of  error  Is  predicated 
upon  the  trial  court's  answering  a  question 
asked  by  a  Juror  at  the  close  of  the  trial 
Plaintiff  In  error  contends  that  the  Juror's 
question  was  not  based  on  the  evidence,  that 
the  court's  anawer  was  not  responsive  to 
the  question,  and  was  a  comment  upon  the 
evidence,  and  that  tbe  court's  answer  prel* 
udiced  the  respondent  In  the  matter  of  heae- 
fits. 

The  record  shows  that  the  question  wa« 
asked  and  answered  with  the  consent  of 
counsel  for  plaintiff  in  error,  and  that  no 
objection  was  made  to  the  answer  at  the  time 
It  was  given.  The  Jury  In  its  verdict  found 
the  benefits  to  amount  to  $25.  There  is  no 
evidence  whatever  In  the  record  to  shoir 
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whether  or  not  there  ;was  tesUmony  as  to  the 
amoant  and  value  o;  the  benefits,  or,  if  any 
teatimony  was  introduced,  what  it  was.  The 
instracttons  to  the  Jury  so  far  as  such  in- 
structions referred  to  the  question  of  bene- 
fits are  not  complained  of,  and  one  of  such 
instructions  was  given  as  requested  by  plain- 
tlCF  in  error. 

Under  these  circumstances,  and  ttie  state  of 
the  record,  it  does  not  appear  tluit  there  was 
any  prejudicial  error  committed  either  in 
answering  tbe  Juror's  question  or  1^  Uie  an- 
swer that  was  given. 

Without  deciding  whether  or  not  the  form 
of  the  verdict,  tbe  verdict  itself,  or  the  form 
ta  tbe  Judgment  In  the  trial  of  this  cause  was 
correct,  we  find  that  there  .was  no  defect  In 
the  proceedings  in  any  of  these  respects 
which  affected  the  substantial  rights  of  tbe 
plaintiff  in  error,  and  further  review  of  these 
matters  is  not  necessary. 

[3]  Error  Is  assigned  upon  the  trial  court's 
order; 

"That  defendant  be  awarded  no  costs  In  these 
proceedings,  and  that  none  of  the  defendant's 
costs  herein  be  taxed  to  plaintiff." 

This  order  was  made  upon  a  finding : 
"That  prior  to  the  commencement  of  these 
proLvedinss  the  plaindff  herein  did  lawfully  ten- 
der to  said  defendant  the  sum  of  $300,   •    •  • 
and  that  tbe  said  defendant  refused  same." 

This  finding  is  conceded  to  be  true.  Tbe 
Jury  awarded  defendant  $136.66%  as  dam- 
ages. Tbe  trial  court's  order  as  to  costs  ap- 
pears to  be  a  compliance  with  section  2625 
(1912  Ed.)  Mills'  Ann.  St  (secOon  2424,  R. 
8.  IOCS),  providing,  among  other  things,  that; 

"If  the  amount  of  compensation  asoertained 
bj  any  jury,  or  by  a  board  of  commissioQers  as 
provided  in  this  act,  ebnll  oot  be  in  excess  of 
any  lawful  tender  of  compensation  found  by  the 
coort  or  judge  to  have  been  made  by  the  peti- 
tioner to  tbe  party  to  whom  such  compensation 
Bfaall  be  awarded,  no  costs  provided  to  be  taxed 
under  tbe  provisions  of  this  act  shall  be  allowed 
to  such  party." 

[4]  It  is  the  contention  of  plaintiff  in  error 
that  the  above-quoted  part  of  the  statute  is 
unconstitutional  and  void  upon  the  ground 
that  it  is  in  violation  of  section  15.  art  2, 
of  the  Constitution  of  the  state  of  Colorado, 
which  provides : 

"That  private  property  shall  not  be  taken  or 
dsmsged  for  public  or  private  nse,  without  just 
compensation.  Such  compensation  shall  be  as- 
certained by  a  board  of  commissioners,  of  not 
less  than  three  freeholders,  or  by  a  jury,  when 
required  by  the  owner  of  the  property,  in  such 
manner  as  may  be  prescribed  by  law,  and  until 
the  same  shall  be  paid  to  the  owner,  or  into 
court  for  the  owner,  the  property  shall  not  be 
noedlessly  disturbed,  or  the  proprietary  rights  of 
the  owner  therein  divested." 

Of  this  constitutional  provision  it  was  said 
in  Dolores  No,  2  Land  &  Canal  Co,  v.  Hart- 
man,  17  Colo.  138,  29  Pac,  378 : 

"Section  15  of  the  Bill  of  Rights  declares.  In- 
ter alia,  'that  private  property  shall  not  be  tak- 
en or  damaged  for  public  or  private  use  with- 
out just  compensation'— a  declaration  which  is 
repeated  at  the  beginning  of  the  nmlnent  domain 
act.  The  undeniable  intent  of  this  provision  is 
to  secure  the  landowner  whose  property  is  taken ' 


against  fala  will  a  fair  compensation  therefor. 
It  cannot  have  been  the  purpose  of  the  constitu- 
tional convention  to  require  payment  by  the 
owner  of  costs  reasonably  incurred  In  the  pro- 
ceeding whereby  his  premises  are  taken.  In 
some  instances  such  costs  will  amount  to  nearly 
or  quite  as  much  as  the  compensation  awarded. 
But  if  the  owner  must  disburse  for  costs  tbe 
money  received  for  his  land,  the  compensation 
cannot  be  regarded  as  'just'  within  the  meaning 
of  the  constitutional  guaranty.  However  It 
might  be  as  to  attorney's  fees  and  other  like  ex- 
penses, we  do  not  hesitate  to  say  tbat  the  spirit 
of  tbe  Constitution  clearly  covers  the  class  of 
expenses  usually  taxed  as  costs." 

Tbis  language,  or  tbe  greater  part  thereof, 
was  approvingly  quotoa  in  Bralnerd  v.  State, 
74  Jlisc.  Rep.  100,  131  N.  Y.  Supp.  221,  233, 
Petersburg  School  Dist  v.  Peterson,  14  N.  D. 
344,  103  N.  W.  756,  759,  and  In  section  812, 
r^wls.  Eminent  Domain  (3d  Ed.).  The  case 
was  followed  In  Denver  Co.  v.  Howe,  49  Colo. 
256,  268,  112  Pac.  779,  which  declined  to 
award  the  petitioner,  though  successful  on 
appeal,  any  of  tbe  costs  of  the  appeal. 

In  the  case  of  Land  Ca  v.  Ditch  Co.,  18 
Colo.  489,  33  Pac.  275,  the  statnte  In  ques- 
tion appears  to  have  been  noticed,  but  tbe 
question  raised  was  the  validity  of  the  judg- 
ment against  respondent  for  petitioner's 
costs.  The  decision  of  that  question  did  not 
Involve  the  constitntlonallty  of  the  statute, 
because  the  statute  does  not  authorize  Qie 
Imposition  of  petitioner's  costs  upon  the  re- 
spond«it  In  any  event 

In  the  case  of  Dolores  Na  2  Land  &  (3anal 
Co.  V.  Hartman,  supra,  the  respondent  land- 
owner, was  allowed  his  court  costs  expended 
In  connection  with  the  condemnation  pro- 
ceedings, wbldi  was  complained  of  by  the 
petitioner  on  appeal.  The  language  quoted 
from  that  case  was  therefore  pertinent  to  tbe 
decision,  not  obiter  dictum,  and,  in  view  of 
its  approval  by  other  anthoritleSt  is  entitled 
to  be  regarded  as  the  law  in  the  case  at  bar 
if  and  to  the  full  extent  that  It  Is  applicable. 

Tbe  opinion  in  the  Hartman  Case,  supra. 
Is  In  full  accoi*d  with  the  following  from 
Lewis  on  Eminent  Domain : 

"By  the  Constitution  the  owner  is  entitled  to 
just  compensation  for  his  property  taken  for 
public  use.  He  is  entitled  to  receive  this  com> 
pcnsation  before  bis  property  is  taken  or  his  pos- 
seaiiion  disturbed.  If  the  parties  cannot  agree 
upon  tbe  amount,  it  must  be  ascertained  in  tlie 
manner  provided  by  law.  As  the  property  can- 
not be  taken  untu  the  compensation  is  paid, 
and  as  it  cannot  be  paid  ontil  it  is  ascertamed, 
the  duty  of  ascertaining  tbe  amount  is  neces- 
sarily cast  upon  the  party  seeking  to  condemn 
the  property,  and  be  should  pay  all  tbe  expenses 
which  attach  to  the  process.  Any  law  which 
casts  this  burden  upon  the  owner  should,  in  our 
opinion,  be  held  to  be  unconstitutional  and  void." 
Section  509,  Lewis,  Eminent  Dranain  (2d  Ed.) 

Numerous  authorities  hare  dted  or  quoted 
with  approval  the  forgoing  section  of  I^ewls 
on  Eminent  Domain,  and  are  collected  in  the 
third  edition  of  that  work  In  section  812. 
Tbe  above  quotation  Is  approvingly  set  out 
in  the  case  of  San  Francisco  v.  Collins,  98 
'  CaL  259.  S3  Pac.  57.  That  case  dealt  with  a 
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statute  which  provided  that  in  condemnatiwi 
proceedings : 

"Costs  may  be  allowed  or  not,  and,  if  allowed, 
may  be  apportioned  between  tbe  parties  on  the 
Rame  or  adverse  eides,  in  tbe  discretion  of  tbe 
court." 

The  court  held  that  this  statute  is  limited 
by  the  CMistltutional  provision.  This  case 
was  followed  by  the  case  of  City  of  Oaklana 
V.  I.umber  &  Mill  Co..  172  Cal.  332, 166  Paa 
468,  where  It  was  held  that: 

"It  is  settled  law  in  this  state  [Gatifomia] 
that,  in  view  of  tbe  provision  of  section  14  of  ar- 
ticle 1  of  our  Constitution  that  'prliate  property 
sball  not  be  taken  or  damaged  for  public  use 
without  joBt  compensation  having  tirst  been 
made  to,  or  paid  into  court  for,  the  owner,'  tlie 
owner  whose  property  is  thus  sought  to  be  tak- 
en cannot  be  required  to  pay  any  portion  of  his 
reasonable  costs  necessarily  incidental  to  the 
trial  of  the  issues  on  bis  part,  or  any  part  of 
the  costs  of  the  plaintiff:  tor  to  require  him  to 
do  this  would  reduce  the  just  compensation 
awarded  by  the  jury  by  a  sum  equal  to  that  paid 
by  him  for  such  costs." 

^is  last  quotation  is  in  accord  with  dic- 
tum found  in  Moffat  r.  Denver,  67  Colo.  473, 
at  page  483,  143  Pac.  577,  at  page  581,  where 
it  Is  intimated  that: 

The  requirement  of  the  payment  of  certain 
costs  "would  reduce  the  amount  of  compensation 
to  which  lie  [the  landowner]  is  entitled  before 
bis  property  can  be  taken  or  damaged." 

In  Petersburg  School  Dist.  v.  Peterson,  14 
N.  D.  344,  103  N.  W.  756,  It  was  said  and 
held : 

"To  hold  that  the  owner  must  pay  bis  own 
costs  in  resisting  attempts  to  take  his  land 
against  bis  consent,  without  first  paying  ade- 
quate and  just  compensation  therefor,  would  nul- 
lify to  a  certain  extent  the  constitutional  guar- 
anty, and  result  in  giving  him  less  than  just 
compensation  for  bis  property.  Tbe  constitu- 
tional provision  means  that  he  shall  receive  just 
compensation  for  his  property,  and  not  that  tbe 
just  compensation  assessed  by  a  jury  sliall  be 
diminished  to  the  extent  of  bis  coats.  The  pro- 
vision was  designed  for  the  benefit  of  the  land- 
owner, and  should  be  construed  so  aa  to  give 
him  its  benefit  to  the  full  extent." 

It  win  be  observed  that  our  constitutional 
provision  guarantees  the  landowner  not  only 
that  he  shall  receive  "just  compensation"  for 
property  taken  or  damaged,  but  also  that 
such  compensation  shall  be  ascertained  by 
a  board  of  commissioners  or  by  a  jury. 

In  Adorns  County  v.  Dobschlag,  19  Wasli. 
356,  53  Pac.  339,  a  statute  providing  that 
the  ctets  shall  be  taxefd  against  the  landown- 
er in  case  he  shall  not  recover  a  greater 
amount  than  that  previously  tendered  him 
was  held  unconstitutional.  It  was  said  In 
that  case  that : 

"The  landowner  must  not  be  put  to  the  ex- 
pense of  litiftation  in  order  to  preserve  his  con- 
stitutional right  to  have  the  amount  of  damages 
determined  by  a  court  in  a  proceeding  to  which 
he  is  a  part?.'* 

In  Epling  v.  Dickson,  170  111.  32S,  48  N.  E. 
1001,  It  was  said : 

"Where  private  property  is  taken  or  damaged 
for  public  use,  just  compensation  cannot  be 
made  to  the  property  owner  if  he  is  compelled  to 


prosecute  in  the  courts  for  his  just  rights  at  his 

own  costs." 

The  plaintiff  In  error  had  the  right,  under 
the  Constitution,  to  have  the  damages  assess- 
ed by  a  jury,  and  therefore  should  not  be 
prejudiced  by  having  refused  a  tender  made 
prior  to  the  beginning  of  the  proceedings- 
In  view  of  the  language  in  Ivarid  &  Canal  Co. 
T.  Hartman.  17  Colo.  138,  20  Pac.  378,  and  the 
holdings  In  the  cases  cited,  we  hold  that  the 
trial  court  was  in  error  in  not  taxing  re- 
spondent's costs  upon  the  petitioner,  and 
that  section  2424.  R.  S.  1908  (secUon  2C25. 
Mills'  Ann.  St.),  Is  unconstitutional  In  so  far 
as  It  requires  the  landowner  to  be  taxed  with 
any  costs  not  contumaciously  or  unreasona- 
bly Incurred  by  him. 

The  judgment  Is  reversed  and  remanded, 
and  the  trial  court  Is  directed  to  take  such 
proceedings  In  this  cause  as  are  consistent 
with  this  opinion. 
Reversed. 


BRIDGE  V.  PEOPLE.    (No.  9192.) 
(Supreme  Conrt  of  Colorado.    June  4.  1917.) 

1.  Fai-se  Pretenbjb  «=»26— OBTAranro  Mos- 
ET  BT  Confidence  Game  — Statute— "Us- 

LA  WFTTLLT' *— "FeLONIODSLT." 

Under  Rev.  St.  1908,  §  1784,  providing  that 
It  shall  be  sufficient  to  charge  that  accused  did 
"unlawfully  and  feloniously  obtain"  money  by 
means  and  by  use  of  the  confidence  game,  an  in- 
formation for  the  offense  which  omitted  the  word 
"unlawfully"  before  the  word  "feloniously"  was 
sufficient,  especially  where  the  information 
charged  that  the  acts  were  contrary  to  the  form 
of  the  statute,  since  that  wliieh  is  done  feloni- 
ously is  necessarily  unlawfully  done  (citing 
Words  and  Phrases,  Feloniously;  see,  also. 
Words  and  Phrases,  First  and  Second  Series, 
Unlawfully). 

[Ed.  Note.— For  other  cases,  see  BWas  Pie- 
tenses.  Gent.  Dig.  ff  52-67.] 

2.  False  Pretenses  «»26  —  Oowfidexce 
Game— Indictment— Statutes. 

In  view  oE  Rev.  St.  1908.  i  1785,  providinic 
that  the  act  punishing  the  offense  of  obtaining 
money  by  the  confidence  game  shall  be  liberally 
construed,  section  1784,  declarins  that  it  shall 
be  a  sufficient  description  of  the  offense  to  charge 
that  accused  did  unlawfully  and  feloniously  ob- 
tain money  by  means  of  the  confidence  gamr. 
need  not  be  strictly  followed,  and  it  is  suffi- 
cient to  allege  facts  presenting  a  clear  case  of 
obtaining  or  attempting  to  obtain  from  another 
money  or  property  by  means  and  by  nae  of  the 
confidence  gome. 

[Ed-  Note.— For  other  caaee,  see  False  Pre- 
tenses, Cent  Dig.  H  52-fi7.] 

3.  Cbimikal  Law  «s=»11SC(4)— Appeal— Fail- 
DBE  TO  Object  to  Ikfohmation— Stattjtk. 

Where  defendant  did  not  question  the  snffi- 
ciency  of  the  information  until  after  he  was 
found  guilty,  tbe  Supreme  Court  is  precluded, 
by  Rev.  St.  1908,  §  1056,  from  considering  on 
appeal  a  technical  objection  thereto. 

Error  to  District  Court,  Jefferson  County : 
Charles  Cavender,  Judge. 

G.  S.  Bridge  was  convicted  of  obtaining 
money  by  means  of  the  confidence  game,  and 
he  brings  error.  Application  for  sapenedeas 
denied,  and  judgment  affirmed. 


.For  Mn«r  oases  see  same  topic  and  KEY-NUMBER  In  >U  Key-Numbered  Digests  and  Indaaia 
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J.  M.  Wardlaw  and  Pred  T.  Peet,  both  of 
Denver  (F.  J.  Knauss,  of  Denver,  of' coun- 
sel), for  plaintiff  In  error.  Leslie  B.  Hub- 
bard, Atty.  Gen.,  and  Clara  Ruth  Mozser, 
Asst.  Atty.  Gen.,  for  the  People. 

WHITE,  C.  J.  Plaintiff  In  error  was  con- 
victed of  obtaining  a  certain  snm  of  money 
from  another  by  means  of  the  confldence 
game,  and  sentenced  to  the  penitentiary.  He 
brings  the  cause  here  for  review  upon  the 
sole  ground  that  the  information  fails  to 
charge  any  offense  under  the  law.  The  al- 
leged insufficiency  consists  In  the  omission 
of  the  word  "unlawfully"  before  the  word 
"feloniously"  In  the  Information.  Section 
1783,  R.  S.  1908,  creates  and  defines  the  of- 
fense, and  section  17S4  declares  that  it  shall 
be  a  safflclent  description  of  the  offense  to 
charge  that  the  accused  did,  on,  etc.,  "un- 
lawfully and  feionloobly  obtain'*  the  money 
"by  means  and  by  use  of  the  confidence 
game." 

[1]  Though  the  statute  In  declaring  that  a 
certain  form  of  words  shall  be  suffldent  to 
diarge  the  offense,  nses  the  word  "unlawful- 
ly" as  well  as  "feloniously,*'  we  are  unwill- 
ing to  hold  that  the  former  word  must  ap- 
pear Id  the  Indictment  or  loformation  If  the 
latter  does.  We  hold  that  that  which  is 
done  feloniously  is  necessarily  unlawfully 
done.  Williams  v.  People,  26  Colo.  272,  275, 
57  Pac.  701:  Kopke  v.  People,  43  Mich.  41, 
43,  4  N.  W.  551 :  Shlnn  v.  State,  68  Ind.  423 ; 
Volume  3,  Words  and  Phrases,  p.  2735. 

IJ]  Moreover,  section  1785  commands  that 
the  act  shall  be  liberally  construed,  and,  we 
think,  this  necessarily  Implies  that  the  words 
of  section  1784,  supra,  need  not  be  strictly 
followed.  It  Is  sufficient  to  allege  facts  pre- 
senting a  clear  case  of  obtaining,  or  attempt- 
ing to  obtain,  from  another  money  or  prop* 
erty  "by  means  and  use  of  the  confidence 
game."  Property  or  money  so  obtained  pass- 
es from  the  owner's  bands  contrary  to  law, 
and  therefore  unlawfully.  Besides,  it  Is 
charged  In  the  Informutlon  that  the  acts 
were  "contrary  to  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  Colorado."  Here  is  an  express 
diarge  that  the  acts  were  contrary  to  the 
Btatnte,  the  law  defining  the  crime,  and  Is 
necessarily  equivalent  to  the  charge  that 
they  were  "unlawfully"  done.  Nash  v.  State, 
2  G.  Greene  (Iowa)  286,  293;  People  v. 
Strieker,  170  111.  App.  485.  Apart  from  this, 
there  are  other  statutes,  some  of  later  date 
than  section  1784,  supra,  dealing  with  the 
suffldeucy  of  an  Indictment  or  Information 
charging  a  criminal  offense.  Thus  section 
1990,  B.  S.  1908,  declares  every  indictment 
or  accusation  sufficient  which  states  the  of- 
fense In  the  terms  of  the  statute  "or  so 
plainly  that  the  nature  of  the  offense  may 
tM  easily  understood  by  the  Jury."  Section 
1059  declares  that  the  offense  "shall  be  stat- 


ed In  plain,  concise  language,  without  pro- 
lixity or  unnecessary  repetition."  And  sec- 
tion 1960  declares.  In  relation  to  the  offense 
charged,  that  it  shall  be  sufficient  when  set 
forth  with  such  degree  of  certainty  that  the 
court  may  pronounce  Judgment  upon  a  con- 
viction according  to  the  right  of  the  case. 
It  seems  clear  that  within  the  legislative  in- 
tent the  information  In  question  charges  the 
defendant  wltlj  the  commls^on  of  the  offense 
for  which  he  was  convicted  and  sentenced. 

[3]  There  Is,  however,  another  reason  why 
he  Is  not  entitled  to  relief.  He  in  no  wise 
questioned  the  sufficiency  of  the  information 
until  after  he  was  found  guilty,  and  we  are, 
by  section  1956,  R.  S.  1908,  precluded  from 
considering  the  technical  objection  at  this 
late  hour. 

The  application  for  a  supersedeas  is  there- 
fore denied,  and  the  judgment  affirmed. 

BAILEY  and  ALLEiN,  JJ.,  concur. 


BARROWS  T.  CASE.    (No.  8713.) 
(Supreme  Court  of  Colorado.    June  4,  1917.) 

1.  Tbul  ^191(f9— Instbuctxons  Assdmxno 
Facts— Fraud. 

In  an  action  for  fraud,  instructions  assumiDf 
plaintiff's  inexperience  in  business  matters  waf 
erroneous;   this  being  a  questioa  for  tbe  jury. 

[E'd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  I  428.] 

2.  TaiAL  «=S>243  —  iHCOKKSniTT  Imstbuc- 
TIONB. 

In  an  action  for  frand,  an  inatnictioo  that, 
where  a  peraon's  acts  necessarily  operate  to  de- 
fraud others,  be  must  be  deemed  to  have  in- 
tended a  fraud,  was  innmsiatent  with  faistruc- 
tions  stating  that  fraud  could  not  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  564.  565.] 

3.  Execution  <g=>423  —  Body  Exeoutioit  ~- 
Fraud— Guilty  Knowledge. 

Guilt;  knowledge  upon  the  part  of  defend- 
ants, in  an  action  for  fraud,  is  essential  to  ren- 
dition of  a  verdict  warranting  a  body  execution. 

(Ed.  Note.— For  other  cases,  see  EiXecutlon, 
Cent  Dig.  SI  1214-1221,  1223.] 

4.  Execution  <&=>423  —  Body  Execution  — 
Pkesumptive  Feaud. 

It  is  not  competent  for  a  jury  to  return  a 
verdict  warranting  a  body  execution  npon  pre- 
sumptive fraud  merely. 

(Ed.  Note.r-For  other  case^  see  Execution, 
Cent  Dig.  Sf  1214-1221,  12^.] 

5.  Fbaud  «==>(i3p>— Instbuctions. 

In  an  nction  for  fraud,  where  defendants  de- 
nied all  allegations,  instructions  that,  where  a 
person's  acta  necessarily  operate  to  defraud  oth- 
ers, he  must  be  deemed  to  have  intended  a 
fraud,  was  misleading,  and  shifted  the  burden  of 
proof,  in  effect  requiring  defendants  to  affirma- 
tively establish  innocence  of  fraudulent  intent. 

(Ed.  Note.— For  other  eases,  see  EVaud,  Cent 
Dig.  §§  72,  73.] 

Error  to  District  Court,  Denver  County; 
George  W.  Allen,  Judge. 

Suit  by  Lois  Case  against  Stanley  M.  Bar- 
rows and  others.  Judgment  for  plaintiff, 
and  defendant  named  brings  error.  Revers- 
ed and  remanded  for  a  new  trial. 
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DarlB  &  Wbltney,  of  Denver,  for  plaintiff 
Iq  error. 

BAILEY,  J.  Lois  Case,  defeodant  In  er- 
ror, brought  salt  against  Jnanlta  M.  Barrows, 
Stanley  M.  Barrows,  Earl  G.  Medsker,  and 
Charles  L.  Maloney,  to  recover  damages  and 
for  body  execution,  for  false  representations 
in  connection  with  a  transaction  In  which  she 
exchanged  certain  real  property  for  the  fur- 
niture and  lease  of  a  hotel  in  Denver.  Prior 
to  the  commencement  of  the  negotiations  the 
hotel  was  the  property  of  Ernest  A.  Bar- 
rows, a  brother  of  Stanley  M.  Barrows,  and 
tho  hnsband  of  Jnaalta  M.  Barrows.  Ernest 
A.  Barrows  died  before  the  negotiations  be- 
gan, and  Juanirn  M,  Barrows  died  before  the 
trial.  Earl  G.  Medsker  and  Charles  L.  Ma- 
loney were  real  estate  brokers  through  whom 
the  exchange  of  property  was  made. 

In  substance  the  complaint  alleges  that 
plaintiff  was  without  business  experience 
and  was  dependent  upon  the  business  Judg- 
ment of  the  defendants,  which  fact  was  well 
known  to  them;  that  the  defendants  repre- 
sented the  hotel  to  be  well  and  completely 
furnished,  .with  forty-two  rooms  permanently 
rented;  that  the  Income  was  f  1^00.00  a 
month  In  winter  and  $1,800.00  In  summer, 
the  proflts  averaging  from  $450.00  to  $1,200.00 
per  month,  and  that  the  only  reason  for  sell- 
ing was  the  death  of  the  husband  of  Juantta 
M.  Barrows.  That  the  hotel  had  a  perma- 
nent, paying  and  established  business.  I'laln- 
tlff  further  alleged  that  she  believed  these 
statements  and  acted  upon  tbem,  and  had 
DO  way  of  ascertaining  for  herself  whether 
they  were  true.  She  exchanged  her  property 
for  the  hotel,  and  shortly  after  taking  pos- 
session discovered  that  the  representations 
of  the  defendants  were  false  In  that  there 
were  but  few  permanent  guests,  and  the  in- 
come was  far  less  than  had  been  claimed. 
That  these  facts  were  .well  known  to  defend- 
ants, and  that  through  her  reliance  upon 
these  false  statements  she  made  the  ex- 
change; that  because  of  it  she  had  parted 
with  her  property  for  the  hotel,  which  latter 
was  subsequently  lost  through  foreclosure  of 
a  chattel  mortgage.  She  prayed  for  damages 
in  the  sum  of  $16,000.00,  and  for  a  body  ex- 
ecution. Defendants  denied  all  material  al- 
legations. The  verdict  was  for  plaintiff 
against  Maloney  and  Stanley  M.  Barrows, 
with  damages  in  the  sum  of  $3,000.00.  By 
special  finding  the  Jury  declared  these  two 
defendants  guilty  of  fraud  and  wUfiil  deceit 
Judgment  was  entered  providing  for  their 
confinement,  upon  foUure  to  satisfy  the  Judg- 
ment, for  a  period  of  nine  months  In  the  coun- 
ty JoiL  Barrows  brings  the  case  here  for  re- 
view. 

[1]  Numerons  errors  are  assigned  bat  It 
Is  necessary  to  consider  only  those  relating  to 
certain  of  the  instructions.  InstructltHi  2  Is 
in  part  as  follows: 

'*lt  you  believe,  from  a  preponderance  of  the 
vvidsDce,  that  defendants,  with  full  knowledge^ 


took  advantage  of  plaintUTs  Inexperience  in 
business  matters,  induced  her  to  put  conficlenc* 
in  tbem.  and  for  the  purpose  ot  effecting  a 
sale  of  the  Toovey  Hotel  property  to  plaintiS, 
made  material  false  representations,  as  set  fnrtli 
in  the  complaint,  knowing  such  repreaeatatiooi 
to  be  false,  and  as  a  result  Induced  plaintifl  t» 
purchase  said  hotel  property.  •  •  *- 

This  Instruction  withdraws  from  the  Jnry 
the  question  whether  the  plaintiff  was  In  fact 
Inexperienced  In  business,  and  Instructs  them 
In  effect  that  she  was  without  such  experi- 
ence. That  was  a  material  fact  upon  which 
the  Jury  should  have  been  permitted  to  draw 
their  own  conclusions  from  the  testimony. 
[2]  Instruction  5  Is  in  part  as  follows: 
"  *  *  *  Every  parfy  must  be  deemed  to 
have  intended  the  natural  and  inevitable  conse- 
quen<^e  of  bis  or  her  acts,  and  where  bis  acts  are 
voluntary  and  Decessaruy  operate  to  defraud 
others,  he  roust  be  deemed  to  have  intended  a 
fraud." 

Instruction  9  Is  la  the  following  words: 
*'  •  *  •  You  cannot  find  that  the  defendants 
falsely  or  fraudulently  made  representatioDS  to 
plaintiff  from  conjecture  or  mere  inference. 
Fraud  must  be  clearly  proved  and  the  burden 
of  proof  is  on  the  plaintiff  to  establish  the  fact. 
Fraud  is  never  presumed,  but  must  be  alfirm- 
atively  proved  by  the  plaintiff  In  this  case.  The 
law  presumes  that  all  men  are  fair  and  honest — 
that  all  their  dealings  are  in  good  faith  and 
without  intention  to  cheat  or  defraud  others: 
if  the  representations  of  defendant,  if  madft 
is  capable  of  two  constructions— one  of  whidi 
is  fair  and  honest  and  one  which  is  dishonest- 
then  the  law  is  that  the  fair  and  honest  con- 
struction must  prevail,  and  the  acts  of  the  de- 
fendants must  M  presumed  to  be  taix  and  hon- 
est." 

[S]  Plainly  Instmctlon  5  Is  contradicted  by 
9.  By  instruction  16,  .wherein  the  jury  is  told 
that  plaintiff  must  prove  the  fraud  alleged  by 
evidence  sufficient  to  overcome  the  presump- 
tion of  defendants'  honesty  and  fair  dealing, 
instruction  6  Is  again  contradicted.  In- 
struction 6  Is  especially  pre]udt(^l  because 
the  verdict  which  allowed  a  tMdy  execntioa 
might  well  have  been  wholly  predicated  upon 
It  In  Geragbty  v.  Randall,  IS  Colo.  App. 
105,  70  Pac:  767,  an  action  based  upon  al- 
leged false  r^resentations,  the  Jury  returned 
a  general  verdict  for  the  plaintUF,  and  as 
here,  in  answer  to  a  special  interrogatory 
found  the  defendant  guilty  of  fraud  and  wil- 
ful deceit.  Defendant  moved  for  a  new^  trial, 
on  the  ground,  among  others,  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict 
This  motion  was  denied  as  to  the  general  ver- 
dict, but  allowed  as  to  the  findings  on  the 
special  Interrogatory. '  The  appellate  court  In 
affirming  the  Judgment  said: 

"In  our  opinion.  Section  2164  of  Mills'  Stat- 
utes, contemplates  an  aggravated  case — one  in 
which  the  wrong  Is  premeditated  and  intentionaL 
A  person  may  obtam  the  money  or  property  of 
another  by  means  ot  statements  wbicb  are  un- 
troe,  but  of  the  truth  or  falsity  of  which  he  is 
without  knowledge.  In  such  case  he  mieht  be 
held  responsible  as  for  a  legal  fraud,  althoa^rh 
there  was  no  active  intention  to  commit  a  wroni:. 
Converse  v.  Blumrich,  14  Uich.  109  (90  Am. 
Dec.  2301.  But  while  such  repremntationa  hare 
been  held  to  be  false  and  fraudulent  in  law,  they 
lack  the  peculiar  feature  of  guilt  implied  in  the 
words  'malice,  fraud  or  willful  de^t/  as  oaad  ia 


Digitized  by 


Cola) 


8AUZn>EBS 


T.  PEOPt^B 


781 


Section  2164.  We  think  that  from  the  connec- 
tion of  the  word  'fraud'  with  the  words  'malice' 
and  'willful  deceit'  it  was  intended  to  be  under- 
stood in  its  odions  sense.  B7  den^vins  the  mo- 
tion to  set  anide  the  general  Tenlict  the  cotirt 
held  that  there  was  evidence  of  fraud,  and  we 
cannot  suppose  that  it  intended  to  contradict  it- 
self; 80  that  in  setting  aside  the  special  ver- 
dict on  the  ground  that  it  was  not  supported  h7 
the  evidence,  the  court  must  have  regarded  the 
finding  as  haviai;  reference  to  actual  and  inten> 
tinnnl  fraud.  The  court  was  evidently  of  tlie 
opinion  that  the  evidence  did  not  warrant  the 
extreme  conclusion  reached  b;  the  jury  in  their 
special  finding,  regarding  it,  however,  as  amply 
sufficient  to  sustain  the  general  verdict.  Coun- 
sel arc  therefore  mistaken  aa  to  the  import  of  the 
court's  ruling.  This  was  not  that  there  was  no 
evi<lence  of  fraud,  but  that  there  was  not  suffi- 
cient evidence  upon  which  a  verdict  whose  effect 
would  be  to  deprive  the  defendant  of  hia  liberty, 
could  be  properly  rendered." 

[4]  By  Instruction  5  the  jury  were  advised 
In  effect  that  guilty  knowledge  upon  the  part 
of  the  defendants  was  not  essential  to  the 
rendition  of  a  verdict  carrying  a  body  ex- 
ecutloo.  Under  the  rule  In  the  foregoing  case, 
guilty  knowledge  Is  undoubtedly  necessary 
to  warrant  such  a  verdict.  Moreover,  under 
this  instruction,  It  was  competent  for  the 
Jury  to  have  returned  a  verdict  which  would 
warrant  a  body  execution,  upon  presumptive 
fraud  merely,  which  ts  fundamentally  wrong. 

15]  Furthermore  this  Instruction  Is  inap- 
plicable and  misleading  In  a  case  like  this. 
Besides,  It  shifts  the  burden  of  proof,  and  in 
effect  required  the  defendauts  to  affirmative- 
ly establish  Innocence  of  fraudulent  Intent 
Tbe  contradictory,  inconsistent  and  erroneous 
Instructions  given  could  not  have  failed  to 
ooDfuse  the  Jury,  and  plainly  constitute  prej- 
udicial error. 

Judgment  reversed,  and  canae  remanded 
for  a  new  triaL 

WHITB,  O.  3.,  and  TELLEB,  J.,  concur. 


SAUNDERS  V,  PEOPLE.   (No.  8527.) 
<Supreme  Court  of  Colorado.  June  4,  1917.) 

1.  Cbiminal  Law  ®=>1144(8)— Afpeae.  and 
Ebbob—I'besumptioiN— Selection  of  Jury. 

Where  tbe  court  summoned  jury  upon  open 
Tenire  as  allowed  by  Laws  1891.  p.  249,  {  6,  in 
certain  cases  instead  of  in  tlie  usual  munner  pro- 
Tided  by  section  2,  it  will  be  presumed  that  con- 
tingency necessary  under  section  6  existed. 

[Kd.  Note.— EVw  other  cases,  see  Criminal 
I^w.  CenL  Dig.  H  275&-27ti0,  2001,  iS023, 

2.  JuBT  •s=370<9)— Ri:Gux4ABxrT  or  Pbookbd- 
iNGS— Open  Venire. 

A  jury  summoned  on  open  venire  under  a 
contingency  provided  for  by  I^ws  1891,  p.  240, 
I  5,  is  no  less  a  resular  panel  than  one  drawn 
from  the  box  as  provided  hy  socflon  2. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  H  825.  330.] 

3.  COSTB  ®=»284— Cbihihai.  Prosbcution— 
RlOHT  to  RKUIBUBaEMBHT  TROJl  DsrENDANT 

—Statute. 
The  right  of  tbe  county  to  reimbursement 
lor  coBta  in  criminal  prosecutions  depends  upon 
the  statute.  Gen.  St  1883,  §  004.  providing  that 


the  court  shall  give  judgment  that  the  offender 
pay  the  coats  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  Si  1185,  1106,  1108-1205, 1207-1235.] 

4.  Cons  ^>304— Ceiwhai.  Pbosecutioii— 

JUROBS'  Fees— DEFSnDANT'S  LlABlUTT. 
Where  a  def^dant  Is  tried  In  district  or 
county  court  with  a  jury  drawn  from  the  box, 
jury  fees,  mileage  and  per  diem  of  the  panel 
in  attendance,  and  sheriff's  mileatce  and  fees  in 
summoning  them,  cannot  be  taxed  antinst  de- 
fendant; DO  statutory  provision  existing  for 
splitting  np  or  apportioning  fees  among  coses  in 
which  jurors  on  a  regular  panel  have  served. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  I  1328.] 

5.  Costs  4^=3311  —  Cbiuinal  Prosecutions 
— JuBOBS*  Fees— Construction  of  Statute. 

Gen.  St  lS-83,  {  604,  providing  for  recovery 
of  jury  fees  by  the  prevailing  party  who  has 
advanced  fees  necessary  to  summon  a  jury,  ap- 
plies to  civil  and  not  criminal  cases. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  8S  1374-1375%.] 

6.  Costs  ^811— Griuihal  PBosBxcnnons— 
JURV'8  Fees— Defendant's  Liability. 

Where  defendant  was  tried  before  a  Jury 
summoned  on  open  venire,  she  was  not  liable 
for  jurors'  fees  and  expenses,  with  the  exception 
of  the  $5  fee  provided  by  Kev.  St  liMS,  |  STiKt, 
fdn<^e  it  was  the  duty  of  tbe  county  to  fomish  a 
jury. 

[Ed.  Note—For  other  casea,  see  Costs,  Cent 
Dig.  U  1374-1376H-1 

Ea  Banc.  Error  to  cniaffee  County  Court ; 
Joseph  Newltt,  Judge. 

&Irs.  N.  T.  Saunders  was  convicted  of  cruel 
punishment  of  a  child.  Defendant's  motion 
to  retaz  coats  overruled,  and  defendant 
brings  error.  Beversed  and  reuianded,  with 
directions  to  retax  costs. 

G.  K.  Hart^nsteln,  of  Bnena  Vista,  for 
plaintiff  In  error.  LesUe  B.  Hubbard,  Atty, 
Qen.,  and  Francis  E.  Bouck,  Deputy  Atty. 
Gen.,' and  Gilbert  A.  Walker,  of  Denver,  for 
the  People. 

6ABBI0UE8,  J.  Plalntlfl  In  errw,  Mrs. 
N.  v.  Saunders,  was  convicted  the  county 
court  of  Chaffee  county  on  an  iirfbimntion 
chargtng  that: 

She  "did  willfully,  unnecessarily  and  nnlaw- 
fully  torture,  torment  and  cruelly  punish  one 
Lenice  Saandera,  a  female  child  14  years  of  age, 
the  said  child  being  then  and  there  under  the 
custody  and  care  of  tbe  said  Mrs.  N.  V.  Saun- 
ders, the  said  torture,  torment  and  cruel  pun- 
ishment being  inflicted  by  beating  the  said  child 
with  a  stick  in  a  brutal  and  unlawful  manner 
and  inflicting  upon  the  said  child  great  and  seri- 
ous bodily  injury." 

The  court  entered  judgment  on  the  verdict 
that  she  serve  60  days  In  tbe  county  jail, 
pay  a  fine  of  $100  and  the  costs,  and  stand 
committed  unUl  fine  and  costs,  taxed  at  $433.- 
50,  were  paid.  The  cleik  taxed  the  following 
costs  against  her: 

"Court  and  clerk  fees,  $41.90. 

"Jury  fees,  mileage  and  per  diem.  $118.60. 

"Sheriff's  mileage  and  fee  for  serving  open 
venire  for  jury,  $24.50. 

"Sheriff's  fees  other  than  serving  venire, 
$20.50. 

"Dbtrtet  attorney  fees,  $16.00. 

"Witness  fees,  including  physician,  $103.95." 
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Defendant  filed  a  motion  to  retax  costs  as 
follows: 

"By  taxing  a  jury  fee  of  $5  instead  of  $118.50, 
by  tnxing  sheriff's  fees  at  $29.50  instead  of 
$54.20.  by  taxing  no  fee  for  c'istrict  attorney  in- 
stead of  $15:  First,  because  the  taxing  of  tees 
and  mileage  for  jurors  as  costs  against  the  de- 
fendant is  illegal  and  not  authorized  by  statute. 
Second,  because  taxing  sheriff's  fees  for  sum- 
monins  jurors  as  costs  against  the  defendant  is 
illegal  and  unauthorized  by  statute.  Third,  be- 
cause there  is  no  authority  to  tax  the  fees  of 
the  district  attorney  as  costs  against  the  defend- 
ant." 

The  motion  was  overruled,  and  defendant 
brings  the  case  bere  on  error. 

1.  The  record  Is  meager,  but  we  gather 
from  It  that  no  regular  panel  of  jurors  was 
in  attendance,  drawn  from  the  box  and  snm- 
moned  as  required  by  section  2.  p.  249,  S.  L. 
1S91,  which  provides: 

"In  case  a  jury  is  required  in  the  count; 
court,  to  try  either  civil  or  criminal  cases,  the 
judge  of  the  county  court  shall  so  notify  the 
clerk  of  the  district  court  in  writing,  stating  in 
such  notice  the  number  of  jurors  desired,  where- 
upon  the  clerli  of  the  district  court  shall  call  to 
his  assistance  the  sheriff,  and  shall  draw  from 
the  bos  the  requisite  number  of  jurors,  and  shall 
certify  their  names  to  the  clerlt  of  the  codnty 
court,  who  shall  then  issue  a  venire  to  the  sheriff 
to  summon  the  jurors  so  drawn,  and  make  it  re- 
turnable, as  the  said  connty  court  may  order, 
which  court  shall,  so  far  as  possible,  fix  the 
trials  of  jury  cases  for  some  definite  time,  and 
shall  ti7  them  successively  by  the  same  panel  of 
jurors,  so  far  as  is  practicable,  and  wnen  the 
trials  are  over  he  shall  discharge  such  jury  from 
further  attendance.  Talesmen  may  be  secured 
in  the  county  court  in  the  same  way  as  they  are 
in  the  district  court.  After  said  jurors  are 
drawn  and  their  nnmes  cHlfied  to  the  clerk  of 
the  county  court,  as  provided  in  this  section,  c 
taws,  proceedintJTs  and  practice  applicable  to 
jurors  in  district  courts,  shall  apply  to  jurors 
in  county  courts." 

But  this  is  not  the  only  method  of  procur- 
ing a  regular  panel  for  "either  the  district 
or  county  court."   Section  5  of  the  same  act 

provides: 

"If  the  boprd  of  county  commissioners  shall 
fail  to  return  a  list  of  competent  persons,  or  if 
jurors  shall  not  be  drawn  and  summoned  as 
herein  provided,  and  a  jury  is  required  in  either 
the  district  or  county  court,  the  court  shall,  nev- 
ertheless, have  power  to  cause  a  jury  to  be  sum- 
moned by  open  venire  as  heretofore  practiced.'* 

The  method  provided  by  this  act  for  sum- 
moning a  panel  of  jurors  Is  the  same  in  both 
courts,  and  jurors  In  the  county  court  stand 
upon  the  same  footing  as  jurors  in  the  dis- 
trict court.  Glano  v.  People,  30  Colo.  20,  26, 
69  Pac.  504;  Pitkin  County  v.  First  Nat 
Bank,  6  Colo.  App.  425.  40  Pac.  894. 

[1,  2]  The  record  shows  that  the  court  or- 
dered a  venire  facias  juratores,  or  open 
venire  for  six  men  forthwith,  from  the  body 
jf  the  county  to  serve  as  jurors  until  dis- 
charged, and,  when  this  panel  was  exhaust- 
ed, the  court  issued  a  like  venire  for  12  more 
men  to  serve  as  Jurors  nntil  discharged.  As 
we  said  In  Giano  v.  People,  we  must  assume 
that  the  court  summoned  this  panel  upon 
open  venire,  instead  of  drawing  from  the 
box,  because  a  jury  was  required  and  the 
contingency  existed  provided  by  the  statute 


authorizing  the  court  to  summon  a  panel  by 
open  venire.  It  therefore  follows  that  de- 
fendant was  tried  by  a  jury  selected  from  a 
panel  In  attendance  on  the  county  court  Id. 
the  manner  provided  by  law.  A  jury  sum- 
moned on  open  venire  under  such  an  exigen- 
cy Is  no  less  a  regular  panel  than  one  drawn 
from  the  box. 

[3]  2.  Costs  are  a  creature  of  statnte  un- 
known to  the  common  law.  At  common  law 
there  were  no  costs.  Our  statute  provides 
that  the  county  must  pay  the  costs  of  tbe 
people  Incurred  by  the  prosecution.  S.  L. 
1889,  p.  100;  Fremont  Connty  v.  Wilson,  3 
Colo.  App.  492,  34  Pac.  265.  The  right  of 
the  county  to  reimbursement  for  such  cocts 
also  depends  upon  the  statute,  and  the  only 
statute  we  have  on  the  subject  was  passed 
In  1861,  which  provides: 

"In  any  case  where  any  person  or  persons 
shall  be  convicted  of  any  crime  or  misdemeanor, 
in  this  chapter  specified,  or  of  any  at  common 
law,  tbe  court  shall  give  judgment  that  the  of- 
fender or  offenders  so  convicted  shall  pay  the 
costs  of  prosecution."  G.  S.  1883,  f  964. 

See  I^rker  t.  People,  7  Cola  App.  56,  42 
Pac.  172. 

[4]  If  this  case  had  been  tried  In  the  dis- 
trict court,  or  In  tlie  county  court  wltii  a 
Jury  drawn  from  the  Itox,  the  jury  fees  of 
the  panel  in  attendance,  mileage,  and  per 
diem,  and  tbe  staerUrs  mileage  ai^  fees  for 
serving  them,  could  not  hare  t>e«i  taxed 
against  tlie  defendant  under  the  provisions 
of  any  statute  to  which  our  attention  has 
been  called.  No  provision  exists  fbr  splitting 
up  or  apportioning  tbe  fees  among  cases  In 
which  jurwB,  on  a  regular  panel,  have  served. 

^51  3.  Our  attention  Is  called  to  Board  of 
Commissioners  of  ntktn  County  t.  First  Nat. 
Bank,  6  Colo.  App.  423,  428,  40  Pac  8H 
affirmed  In  24  Colo.  124,  48  Pac.  1043,  holding 
that  section  504.  G.  S.  1883,  la  sUU  In  force 
notwithstanding  the  unomstltutionaUty  of 
section  9  of  the  act  of  1891.  This  section 
provides: 

"In  any  action  pending  before  tbe  county 
court,  •  •  •  either  party  may  have  a  jury 
summoned,  to  try  the  same  by  advancing  fees 
for  the  payment  of  such  jurors,  and  when  judg- 
ment shall  be  rendered  In  favor  of  the  party  de- 
manding a  trial  by  jury,  such  party  shall  recover 
the  fees  paid  by  him  for  such  jurors,  of  tbe  ad- 
verse party,  and  have  the  amount  thereof  taxed 
as  a  part  of  the  costs  In  tbe  case." 

Contention  is  made  that  this  was  a  special 
Jury  brought  In  under  the  provisions  of  this 
statute  to  try  this  particular  case;  that  de- 
fendant made  the  costs,  therefore  the  costs 
of  summoning  and  empaneling  the  jury  were 
taxable  to  her.  The  answer  Is:  That  statute 
applies  to  dfil  and  not  to  criminal  cases. 

[t]  In  the  next  place,  defendant  did  not 
ask  for  a  Jury;  she  did  not  want  a  jury: 
she  did  not  want  to  be  tried  at  all.  There 
would  have  been  no  jury  summoned  and  no 
trial  If  she  had  had  her  desire.  The  trial 
was  forced  upon  her  against  her  will  by  tbe 
prosecution,  the  Constitution  gave  her  tbe 
right  of  trial  by  Jury,  and  It  was  tbe  duty  of 
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the  county  to  funilsb  a  Sury  In  the  manner 
provided  by  the  Constitution  and  laws  of  the 
state.  The  only  provision  for  reimbursing 
the  county  In  such  a  case  by  taxing  a  Jury 
fee  is  found  In  section  3702,  Bev.  Stata  1908, 
vlUch  provides: 

"A  jury  fee  of  five  dollars  shall  be  taxed  as 
part  of  the  costs  of  the  suit  in  each  cause  tried 
by  jury.  The  clerk  shall  pay  such  fee,  when 
collected,  into  the  county  treasury." 

4.  We  are  of  the  opinion  that  the  Item  of 
$118.50  for  the  Jury  fees,  mileage,  and  per 
diem,  and  $24.50,  sheriff's  mileage  and  fees 
for  serving  the  open  venire,  should  not  be 
taxed  as  costs  against  defendant;  that  a 
jury  fee  of  $5  should  be  taxed  against  her ; 
and  that  the  Item  of  $15  district  attorney's 
fees  was  properly  taxed. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  retax  the  costs 
in  accordance  with  the  views  herein  ex- 
pressed. 

Beversed  and  remanded. 


GIBBONS  et  aL  t.  ELUS.   (Na  8575.) 

(Supreme  Court  of  Colorado.   June  4,  J.917.) 

1.  APPBAL  AND  Ebhor  ^=>907(4)  —  Blix  OP 
Exceptions— Presumption. 

Where  there  was  no  statement  in  the  certifi- 
cate to  a  bill  of  exceptions  that  all  the  evidence 
waa  coQtaiDed  therein,  the  appellate  court  is 
boond  to  assume,  in  the  absence  of  such  certifi- 
cate, that  there  was  sufficient  evidence  to  justify 
the  trial  court  in  the  conclusion  reached,  and 
every  reasonable  and  necessary  intendment  will 
be  resolved  in  favor  of  the  propriety  of  such 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2911.] 

2.  Execution  €=*55  —  Pbopebty  Subject  to 

EltECDTION— PrOPEBTT  IN  CUSTOOIA  LBQIS. 
If,  under  a  decree,  corporate  stock  was  in 
custodia  legis  at  the  time  of  a  levy  of  execution 
thereon,  it  was  not  subject  to  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  IS  137-140.] 

3.  EXCCUTIOIV  ^955— PROPEBTT  SUBJECT  TO 

EsECCTioN  —  Pbopbbtt  "In  Custodxa 
Leois." 

Where  corporate  stock  was  garnished,  and 
the  final  decree  required  defendant  to  depodt 
the  shares  is  court  in  order  to  obtain  the  re- 
demption money,  which  the  plaintiff  bad  been 
required  to  pay  into  the  registry  of  the  court  as 
a  condition  precedent  to  bis  nght  to  have  the 
benefit  of  tfae  decree,  the  stock  was  in  custodia 
legis,  and  not  subject  to  execution  until  the  mat- 
ters involved  bod  been  finally  disposed  of,  wheth- 
er such  execution  issued  out  of  the  same  or  an- 
other court;  the  doctrine  of  "in  custodia  legis" 
being  a  rule  of  prot^erty  right,  for  the  benefit 
of  litigants,  as  well  as  a  rule  of  jurisdiction, 
for  the  purpose  of  avoiding  conflicts  between 
the  courts. 

[Ed.  Xote.— For  other  cases,  see  Execution, 
Cent.  Dig.  SS  137-140. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Custody  of  the  Law.] 

En  Banc.   Error  to  Court  of  Appeals. 

Motion  to  quash  a  levy  under  e.\i!CUtlon  by 
Elizabeth  M.  Gibbons  and  another  aguiast 
Eva  Prince  Ellis.    From  a  judgment  of  the 


Court  of  Appeals  (26  Colo.  App.  454,  145 
Pac.  285)  sustaining  the  levy,  and  reversing 
the  decision  of  the  trial  court  allowing  the 
motion  to  quash,  the  plaintiffs  bring  error. 
Judgment  of  Court  of  Appeals  reversed,  and 
that  of  the  trial  court  affirmed,  and  cause 
remanded  to  trial  court 

T.  J.  O^nnell,  J.  W.  Graham,  and  Gantop 
O'Donnell,  all  of  Denver,  for  plaintiffs  In  er- 
ror. J.  Howard  Dana,  G.  Dexter  Blount,  and 
Harry  S.  Sllversteln,  all  of  Draver,  for  de- 
fendant in  error. 

BAILEY,  J.  This  la  a  review  on  error  of 
a  judgment  of  the  Court  of  Appeals,  sustain- 
ing a  levy  under  execution  in  favor  of  Eva 
Prince  upon  3,333  shares  of  stock  of  The 
Joseph  Gibbous  Consolidated  Mining  Com- 
pany, as  the  property  of  Joseph  Gibbons. 
These  are  In  substance  the  factu:  The  judg- 
ment upon  which  execution  Issued  was  a  de- 
ficiency foreclosure  Judgment  in  favor  of 
Eva  Prince,  now  Eva  Princfe  ElUs,  against 
Elizabeth  Gibbous  and  Joseph  Gibbons.  Ex- 
ecution was  begun  by  garnishment  of  the 
Joseph  Gibbons  Consolidated  Mining  Com- 
pany ;  its  return  showed  that  3,333  shares  of 
the  company  stock,  then  standing  on  Its  books 
in  the  name  of  John  F.  O'Connor  bad  been  in 
litigation  In  the  district  court,  and  by  Judg- 
ment and  decree  there  it  had  been  determined 
that  O'Connor  was  pledgee  thereof,  and  that 
the  company  was  required  to  re-Issue  tUe 
shares  to  Gibbons  or  his  order  upon  compli- 
ance with  the  terms  of  redemption  stipulated 
in  the  decree.  The  sheriff  thereupon  levied 
upon  the  shares  in  favor  of  Mrs.  Ellis,  and 
advertised  them  for  sale.  The  Glbbonses, 
Joined  by  Joseph  Bordelean.  filed  a  motion  to 
quash  the  levy  on  the  ground,  among  others, 
that  tfae  shares  of  stock  were  not  subject  to 
be  Bold  under  levy  and  execution ;  under  this 
subdivi^on  counsel  argued  that  the  stock  in 
question  was  In  custodia  legla  and,  therefore, 
exempt  from  levy  and  sale.  Upon  the  hear- 
ing it  appeared  that  the  Interest  ot  Gibbons 
in  the  shares  had  been  transfm^d  In  writing 
to  Bordeleau.  That  Instrument  set  out  that 
the  stock  certificates  were  in  the  registry  of 
the  court  at  the  time  of  the  transfer,  that 
they  were  to  be  delivered  to  Bordelean,  upon 
redemption  In  conformity  with  the  terms  of 
the  decree  in  Gibbons  v.  O'Connor,  under 
which  they  .were  held,  and  for  which  redemp- 
tion Bordeleau  had  deposited  in  the  registry 
of  the  court  the  necessary  amount,  some 
800.00. 

The  motiou  to  quash  was  allowed,  and  that 
decision  was  reversed  by  the  Court  of  Ap- 
peals in  Ellis  V.  Gilbons.  20  Colo.  App.  454. 
145  Pac.  285.  Elizabeth  M.  Gibbons  and 
Joseph  Bordeleau  appear  here  as  plaintiffs 
in  error  from  the  Court  of  Appeals  judgment, 
and  Mrs.  Ellis  as  defendant  In  error,  and 
1  they  will  be  so  referred  to  herein. 
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In  the  opinion  of  the  Court  of  Api>eals  It 
was  stated*  that  the  record  failed  to  show 
that  the  decree  providing  for  the  dlsposltioo 
of  the  shares  was  before  the  trial  court  when 
the  motion  to  quash  the  levy  was  determined. 
Defendant  In  error,  however,  does  not  deny 
this.  That  decree  was  rendered,  and  the  mo- 
tion to  quash  allowed,  in  the  same  court  and 
by  the  same  Judga  There  can  t>e  no  doubt 
that  at  the  hearing  of  the  motion  the  trial 
court  bad  actual  knowledge  of  all  the  provi- 
sions of  the  decree,  and  of  the  facts  and  cir- 
cumstances connected  .with  the  entire  trans- 
ection. It  Is  not  necessary  to  assume  that 
the  Judge  had  to  depend  upon  memory  for 
these  facts,  as  It  Is  not  po^islble  to  conceive 
that  the  court  heard  the  motion  without  hav- 
ing before  It,  and  taking  judicial  notice  of,  its 
records  in  a  previous  case  Involving  the  same 
property.  The  court  would  necessarily  take 
notice  of  the  fact  that  the  stock  levied  upon 
was  the  same  that  had  been  Involved  in  the 
former  action,  ^hot  the  certificates  had  been 
deposited  with  the  clerk  of  the  court,  and 
that  Bordeleau  had  deposited  the  money  to 
redeem  them  as  assignee  of  Gibbons,  in  pre- 
cise conformity  with  the  terms  of  the  original 
decree.  These  facts  are  not  disputed;  In- 
deed, there  Is  no  controversy  over  them.  As 
to  whether  they  may  be  taken  Judicial  no- 
tice of,  being  part  of  the  court's  records,  Wig- 
more  on  Evidence,  In  Vol.  4,  {  2570,  says: 

"However,  for  reasops  of  convenience,  where 
controversy  is  unlikely,  and  the  expense  of  a 
copy  would  be  disitroportionate,  courts  are  often 
found  taking  notice  of  the  tenor  or  effect  of 
some  judicial  proceeding,  without  requiring  for- 
mal evidence.  Since  this  dispmsatioa  is  not 
obligatory  on  the  part  of  the  court,  and  since 
it  must  depend  more  or  less  on  tLe  practical 
notoriety  and  certainty  of  the  fact  under  t&e 
circumstances  of  enrh  case,  little  uniformity 
can  be  seen  in  the  instances." 

The  proceedings  of  the  trial  court  In  the 
litigation  respecting  these  shares  was  in  the 
nature  of  a  foreclosure,  in  which  It  deter- 
mined the  tights  of  O'Connor  as  pledgee  and 
of  Gibbons  as  the  original  owner  of  the 
shares,  in  these  terms: 

"  *  •  •  Tliat  in  case  the  said  defendant, 
John  F.  O'Connor,  shall  abide  by  and  pevform 
this  decree,  and  Bhall  within  thirty  days  from 
this  date  bring  the  said  three  thousand  three 
hundred  and  thirty-three  (3.333)  sliares  of  stuck 
into  tbe  registry  of  this  court  duly  assigned  to 
the  said  Joseph  Gibbons,  to  be  delivered  to  the 
said  Joseph  Gibbons,  upon  the  payment  into  the 
registry  of  this  court  for  the  use  of  him,  the 
said  O  Connor,  of  the  amount  found  due  to  the 
said  O'Connor  as  bereinaforesaid,  and  If  the 
said  Joseph  Gibbons  shall  not  perform  the  said 
decree  and  shall  not  pay  the  said  sum  as  herein- 
aforesaid  within  the  time  herein  fixed,  then  and 
in  that  event,  the  right  of  redemption  shall 
cease  and  determine  and  be  at  an  end,  and  this 
cause  aball  stand  dismissed  out  of  this  court." 

By  the  decree  the  mining  company  was 
required  to  re-Issue  the  stock  to  Gibbons  or 
his  assignee  upon  compliance  with  the  re- 
demption provisions.  While  the  decree  was 
In  process  of  enforcement,  through  redemp- 
tion of  the  stoclE  by  Gibbons,  or  pending  his 
^ure  to  do  BO  within  the  Ume  Umlt,  tbe 


attempted  levy  npon  the  shares  was  made  by 
garnishment  of  the  mining  company. 

[1]  There  Is  no  statement  in  the  certificate 
to  the  bill  of  exceptions  that  all  tbe  evidence 
is  contained  therein,  and  this  court  Is  bound 
to  assume.  In  the  absence  of  such  certificate, 
that  there  was  Bufiident  evidence  to  justify 
the  court  in  the  conclusion  reached.  This 
alone  would  be  sufficient  to  warrant  the  af- 
firmance of  the  judgment  of  the  trial  court 
E\ery  reasonable  and  necessary  Intendment 
will  be  resolved  In  favor  of  the  propriety  of 
such  judgment  Martin  v.  Force,  3  Colo. 
199:  Webber  v.  Emmerson,  3  Colo.  248;  Be- 
hymer  et  al.  v.  Nordtoh,  12  Colo.  352,  21 
I'ac.  37;  Colby  v.  Thomaon,  16  Colo.  App. 
271,  64  Pac.  1053. 

[2]  If,  however,  under  the  decree  the  stock 
was  in  custodla  legis  at  the  time  of  the  levy 
it  was  not  subject  to  execution,  and  we  wIU 
consider  the  matter  from  this  standiwlnt 

{3]  In  National  Bank  t.  Londonderry 
Company.  50  Colo.  85.  114  Tac.  313,  certain 
funds  which  had  been  placed  in  the  registry 
of  the  court  were  ordered  deposited  In  a 
bank  pending  the  Issue  of  a  controversy  over 
them.  In  discussing  the  status  of  this  fund 
so  deposited  the  court  said: 

"The  funds  borrowed  were  id  tbe  castody  of 
the  court,  and  the  bank  wliich  came  into  court 
and  hurrowed  this  money  with  knowledge  of  the 
conilitiuns  under  which  it  was  acquired,  made  it- 
self a  quasi  party  to  the  action,  and  was  sub- 
ject to  the  orders  and  decrees  of  the  court;  sad 
IS  estopped  to  deny  that  it  had  not  become  such 
a  quasi  party  to  the  suit  la  such  case,  it  was 
not  necessary  that  a  separate  suit  should  be 
brought;  in  fact,  under  repeated  decisions  of 
the  federal  courts,  and  in  some  states  where 
the  question  has  been  passed  upon,  it  is  held 
that  no  separate  or  outside  suit  could  hare 
Iteen  brought  to  disturb  these  funds.  Corbitt  v. 
iVrmers'  Bank  et  al.  [C  C]  114  Fed.  602; 
Jones  V.  Merchants'  Nat  Bank,  7U  Fed.  6S3  (22 
C.  C.  A.  4^1.  35  I*  U.  A.  698J:  Alien  v.  Gerard, 
21  It.  I.  407  [44  Atl.  592,  41>  L.  It  A.  351.  79 
Am.  St  Uep.  811*1;  Tuck  v.  MaoDing,  150  Mass. 
211  (22  N.  E.  1001,  5  L.  R,  A.  6C«];  Curtis  v. 
Ford  et  al.,  78  Tex.  262  [14  S.  W.  614, 10  L.  B. 
A.  6291.'* 

In  Jones  t.  Merchants'  Nat.  Bank,  supra, 
attempt  was  made  .to  attack  a  similar  de- 
posit of  pioney  from  the  registry,  and  al- 
though these  deposits  were  made  nnder  spe- 
cial statutes,  the  court  declared  the  fund  Im- 
mune from  seizure  on  common  law  prUu^ 
pies: 

"IndependenUy  of  all  statutory  provisions,  the 

ftlaio  and  well  kdowd  principles  of  the  general 
Dw,  especially  as  administered  in  equity,  furnish 
sufficient  sanction  and  protection  to  each,  and 
each  is  in  all  respects  declared  by  tbe  law  to 
be  as  exempt  from  the  process  of  the  lituaot 
without  the  consent  of  the  court  first  obtamed, 
as  though  it  had  always  remained  in  the  per* 
sonal  cuHtody  of  the  court's  immediate  officials." 

In  Corbitt  t,  E^armers*  Bank  et  al..  supra, 
a  similar  attempt  to  attach  funds  deposited 
by  court  order  was  disposed  of  In  the  follow- 
ing language: 

"The  question  presented  by  the  motion  to 
abate  tbe  attachment  in  this  cause  Is  whether 
moneys  paid  into  court  pending  litigatf(m  In  re- 

Srd  th«vto,  and  placed  by  order  of  the  coun 
its  registry  or  some  other  designated  depon- 
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bory,  porstiant  to  law.  are  the  subject  of  at- 
tacbment  emnDatiDg  from  another  court.  Tliia 
qiientioD  is  one  of  importance,  as  it  not  ooly 
affects  tfae  orderly  adni in ist ration  of  juxtice  in 
the  Sf'veral  courts,  but  goes  further,  and  tends, 
IS  in  this  cuse,  to  thwnrt  and  annul  the  carrying 
out  of  the  court's  judgment,  in  a  case  fully  liti- 
gated, with  the  parties  in  interest  all  before  it. 
Money  paid  into  the  registry  of  the  court,  pur- 
suant to  law,  can  only  be  withdrawn  therefrom, 
by  the  very  terms  of  the  Act  of  Congress  provid- 
ing for  tiie  deposit,  'by  the  order  of  the  judge, 
or  the  judges  of  said  court,  respectively,  to  be 
signed  by  such  judge,  or  judges,  and  to  be  en- 
tered  and  certified  of  record  by  the  clerlt.'  When 
a  court  causes  funds  to  be  so  placed  ia  its  reg- 
istry, they  are  to  the  credit  of  the  court  itself, 
there  idaced  and  held,  to  the  end  that  its  decrees 
and  orders  in  respect  thereto  may  be  obeyed  and 
carried  out  in  accordance  with  its  judgment 
reDdercU:  and  no  court,  other  than  one  having 
a  sunerrisory  power  over  the  acts  of  such  court, 
can  by  any  act  of  its  own,  or  any  decree,  order, 
or  process  emanatinif  from  it,  except  with,  its 
leave,  atmert  any  claim  to,  or  secure  any  right 
in  or  lien  upon,  such  Funds,  so  long  as  the  same 
remains  timW  its  control.  To  entertnin  a  con- 
trary doctrine  to  this  would  not  only  work  un- 
told roiHchief  and  delay  in  legal  proceedings,  but 
would  mult  in  Inoumerable  conflicta  between 
the  courts  themselves;  and  the  consequence 
would  be  that  funds  once  paid  into  court,  with 
a  view  of  having  the  rights  of  parties  litigant 
thereto  adjusted  and  determined,  instead  of  be- 
ing disposed  of  by  the  terminadon  of  the  par- 
ticular controversy,  would  be  involved  in  an 
enfiless  chain  of  litieatioo.  This  subject  has 
bePD  before  the  courts,  state  and  federal,  too 
frequently  to  now  admit  of  serious  cavU  or 
doubt." 

The  Question  of  jurisdiction  of  the  res, 
with  reference  to  other  judicial  processes  in- 
sticutcd  regarding  It,  is  passed  upon  In  Farm- 
ers* Loan,  etc.,  Co.  v.  Lake  St.  Rd.  Co.,  177 
V.  S.  51,  20  Sup.  Ct.  564,  44  L.  Ed.  C67.  The 
court  (177  C.  S.  at  page  61.  20  Sup.  Ct  668, 
(44  L.  Ed.  6G71)  says: 

"Tlie  possession  of  the  res  vests  the  court 
which  has  first  acquired  jurisdiction  with  the 
power  to  hear  and  determine  all  controversies  re- 
lating thereto,  and  for  the  time  being  disables 
other  courts  of  coordinate  jurisdiction  from  ex- 
ercising a  like  power.  This  rule  is  essential 
to  the  orderly  administration  of  justice,  and  to 
prevent  unseemly  conflicts  between  courts  whose 
.jurisdiction  embraces  the  same  subjects  and 
persons.  Nor  ia  this  rule  restricted  in  its  appli- 
cation to  cases  where  property  has  been  actually 
aeixed  under  judicial  process  before  a  second 
suit  is  instituted  in  onother  court;  but  it  often 
applies  as  well  where  suits  are  brought  to  en- 
force liens  against  specific  property,  to  marshal! 
assets,  administer  trusts,  or  liquidate  insolvent 
estates,  and  in  suits  of  a  similar  nature  whf>re, 
in  the  progress  of  the  litigation,  the  court  may 
be  compelled  to  aitsume  the  possession  and  con- 
trol of  the  property  to  be  affected." 

It  appears  to  be  conceded  by  the  Court 
of  Appeals  that  If  the  stock  In  ciuestlon  could 
be  regarded  as  hflving  been  in  custodia  legla 
at  the  time  of  the  attempted  levy  the  Judg- 
ment of  the  court  below  should  be  affirmed. 
It  Is  quite  evident  from  Its  opinion  that  that 
court,  for  some  reason  not  clearly  apparent, 
failed  ta  apply  the  doctrine  here  Invoked, 
that  property  actually  or  constructively  In 
the  custody  of  the  court  cannot,  until  tfae 
matters  therein  Involved  have  been  finally 
disposed  of,  be  interfered  with  by  process  In 
any  other  suit,  whether  Issued  out  of  the 


court  which  acquired  such  possession,  or  of 
some  other  court. 

First  National  Bank  of  Oswego  v.  Dunn, 
97  N.  Y.  149,  49  Am.  Rep.  517,  contains  a 
very  thorough  discussion  of  the  subject  of 
the  law  as  applied,  to  the  facts,  which  are, 
that  the  bank  had  repievined  certain  prop- 
erty from  Dunn,  and  no  forthcoming  bond 
having  been  given,  the  plaintiff  In  replevin 
was  entitled  to  have  the  property  delivered 
to  it.  While  the  sheriff  was  preparing  to 
make  such  delivery,  but  before  it  had  been 
actually  accomplished,  the  Second  National 
Bunk  of  Oswego  delivered  to  him  an  execu- 
tion against  Dunn  and  required  him  to  levy 
upon  the  same  property.  We  quote  from 
pages  517-518  of  the  case  In  49  Am,  Rep.: 

"Ho  made  the  levy,  and  so  found  himself  at 
one  and  the  same  instant  required  to  deliver 
up  the  malt  on  one  mandate  and  retain  and 
sell  it  on  another.  He  cannot  do  both.  The 
two  duties,  each  equally  imperative,  are  utterly 
inconsistent,  and  tlie  performance  of  either  in- 
evitably involves  the  non-performance  of  the 
other," 

By  the  terms  of  the  decree  in  Gibbons  v. 
O'Connor,  it  was  required  of  O'Connor  that 
he  deliver  the  shares,  or  deposit  them  in 
court,  in  order  to  get  the  redemption  money. 
And  Gibbons,  as  we  have  already  noted,  was 
required  to  pay  some  $5,800.00  into  the  regis- 
try of  the  court  within  ninety  days  from  the 
date  of  the  decree,  as  a  condition  precedent 
to  his  right  to  have  the  benedt  of  the  de- 
cree. How  could  the  terms  of  that  decree 
be  made  effectual  if  meantime  an  outsider. 
In  another  and  different  suit,  should  be  al- 
lowed to  levy  upon,  seize  and  sell  the  shares 
or  property  in  question?  To  permit  Interfer- 
ence of  this  kind  with  the  enforcement  of  a 
Judicial  decree  would  be  to  cast  parties, 
who  had  already  litigated  their  differences 
In  a  court  of  Justice,  and  whose  rights  had 
been  solemnly  adjudicated,  upon  a  new  sea 
of  strife  and  uncertainty.  Under  such  con- 
ditions to  uphold  the  levy  in  question  would 
not  only  hinder  the  enforcement  of  the  decree, 
but  would  practically  nullify  It.  Public 
policy,  a  due  regard  for  the  orderly  admin- 
istration of  Justice  as  embodied  in  the  de- 
crees of  the  courts,  end  the  rights  of  parties 
litigant,  successful  and  defeated,  require  that 
such  practice  be  not  approved. 

The  record  in  the  Gibbons- O'Connor  Case 
shows  that  upon  the  ailng  of  the  complaint 
an  injunction  was  issued  restraining  O'Con- 
nor from  voting  the  stock,  and  from  "sell- 
ing, disposing  of,  or  incumbering  in  any 
manner  any  of  the  said  shares  of  stock  un- 
til the  further  order  of  this  court"  No 
amount  of  argument  will  make  it  plainer  than 
the  mere  statement  of  the  fact  that  "it  cleftr- 
ly  appeared  from  the  complaint,  as  soon  as 
It  was  Sled,"  that  It  would  become  neces- 
sary to  a  complete  determination  of  the  is- 
sues tendered  and  to  the  enforcement  of  the 
decree  sought,  for  the  court  to  exercise  Its 
dominion  over  the  specified  stock  described 
In  the  cmnploint   That  tt  would  be  neces- 
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Bary  to  the  eDforcement  of  the  court's  judg- 
ment to  seize,  or  to  otJierwIse  exercise  do- 
minion over,  the  stock.  The  commencement 
of  the  suit  was  the  beginning  of  the  Juris- 
diction and  control  over  the  property,  and 
the  deposit  of  the  certificates  was  the  cul- 
mination. From  the  beginning  the  stock 
was  in  the  constructive  possession  of  the 
law,  and  when  the  certificates  were  deposit- 
ed in  court  tbey  were  actually  and  physical- 
ly in  custodla  iegis. 

The  Court  of  Appeals  seems  to  think  that 
the  fact  that  the  levy  was  attempted,  under 
process  issued  from  the  same  court  as  that 
which  had  drawn  unto  itself  the  custody  of 
the  property  sought  to  be  levied  on  in  the 
suit  of  Gibbons  v.  Gibbons  Consolidated 
Mining  Company,  is  a  reason  why  the  cases 
cited  do  not  apply.  Those  cases  were  dted 
merely  to  show  the  principle  of  law  appli- 
cable to  property  aitmited  as  were  the  shares 
In  question,  after  the  Institution  of  the 
snlt  of  Gibbons  t.  Gibbons  C<msolldated  Min- 
ing Company,  up  to  the  time  that  the  In- 
junctive and  other  orders  referred  to  were 
disposed  of  by  an  enforcemrait  of  the  decree 
therein.  The  prindples,  so  clearly  declared, 
apply  to  ttie  property  involved,  and  It  la  be- 
cause of  their  application  to  the  property, 
tbat  the  courts  hold  as  they  do.  When 
property  Is  In  a  situation  which  makes  the 
principle  applicable,  It  Is  just  as  mnch  ex- 
empt from  seizure  by  an  officer  of  the  court 
having  It  In  custody  (actual  or  construc- 
tive) upon  process  Issued  in  another  suit,  in 
favor  of  one  not  a  party  to  the  action  in 
which  the  custody  was  taken,  as  It  is  from 
levy  under  process  issued  by  another  court 
of  the  same  or  of  an  Independent  Jurisdiction. 
That  the  doctrine  of  In  custodla  legis  Is  a  rule 
of  property  right,  made  for  the  t>enefit  of 
litigants,  as  well  as  a  rule  of  jurisdiction, 
made  for  the  purpose  of  avoiding  conflicts 
l>ctween  courts,  is  abundantly  demonstrated 
by  the  following  cases:  Berlin  Mills  Co.  v. 
Lowe  et  al.,  211  Mass.  28.  97  N.  E.  57. 
Ann.  Cas.,  1914B,  937.  93S ;  Tuck  v.  Manning. 
150  Mass.  211.  22  N.  E.  1001.  5  L.  R.  A.  666. 
In  the  opinion  of  the  Court  of  Appeals  It 
Is  declared: 

"As  we  have  heretofore  ufd.  all  matters  in 
issue  as  to  the  ownership  of  the  stock  were  set- 
tled by  the  decree.  That  litigation  wns  at  an 
end.  The  duty  of  the  court  with  respect  thereto 
had  hppu  performed."  26  Colo.  App.  454,  145 
Pac.  290. 

Herein  lies  the  fundamental  error  of  that 
court,  in  view  of  the  fact  that  the  decree  was 
not  yet  enforced  or  carried  out.  Compare 
that  language  with  this  extract  from  the 
opinion  in  114  Fed.  602,  supra,  dted  and 
approved  1^  this  court  In  National  Bank  v. 
Londonderry,  supra,  before  the  Court  of  Ap- 
peals bad  spoken  In  this  case: 

"The  position  taken  by  counsel  for  complain- 
ant, that  tbo  court.  havinK  entered  its  tinal 
order  In  respect  to  the  money  in  question,  had 


exhausted  its  jurisdiction  over  the  same,  and 
that  such  funds  then  remain  subject  to  seizure 
by  attachment  or  other  legal  process,  as  any  oth- 
er property  belonging  to  the  defendant  bank,  is 
equally  fallacious.  A  conclustoD  in  favor  of 
parties  litigant  in  any  controversy  would  be 
barren  of  good,  if  the  court  rendering  the  ded- 
sion  was  powerless  to  cause  its  decrees  and  or- 
ders to  be  put  into  operation  and  duly  executed; 
and  such  a  result,  as  to  moneys  to  the  court's 
open  registry,  would,  indeed,  leave  it  io  a  help- 
letu  and  pitiable  plighL  In  Wayman  v.  South- 
ard. 10  Wheat  1,  6  L.  Ed.  253.  Chid  Justice 
Marshall  said:  'The  jurisdiction  of  a  court  is 
not  exhausted  by  the  rendition  of  its  judgment, 
but  continues  until  that  judgment  shall  be  satis- 
tied.  Many  questions  arise  on  the  procesSj  sub- 
sequent to  the  judgment,  in  whicli  jurisdiction 
is  to  be  exercised.'  In  Osbum  v.  U.  S.,  91  U. 
S.  474,  23  L.  Ed.  300,  Mr.  Jusrice  Field,  speak- 
ing for  the  Supreme  Court,  said:  'The  power 
of  the  court  over  moneys  beltmging  to  its  regis- 
try continues  until  tbey  are  distributed  pursuant 
to  tinal  decrees  in  the  cases  in  which  the  moneys 
are  paid.' " 

Language  more  clearly  In  point  conld  not 
well  have  been  uttered,  even  If  the  learned 
authors  of  the  opinion  from  which  the  above 
quotations  are  taken  had  been  speaking  con* 
cernlng  the  facts  In  the  case  at  bar. 

There  can  be  no  reasonable  doubt  that  the 
shares  of  stock  attempted  to  be  levied  npon 
fall  within  the  rule  laid  down  In  the  cases 
herein  referred  to,  were  In  custodla  leg^ 
and  In  a  separate  and  lndeq;>endent  suit, 
whether  in  the  same  or  another  court,  be- 
tween other  parties,  were  beyond  reach  of 
legal  process. 

The  former  opinion  Is  withdrawn,  and  this 
one  substituted  therefor,  the  judgment  of  the 
court  of  Appeals  is  reversed,  that  of  the 
trial  court  affirmed  and  the  cause  remanded 
to  the  latter  court. 

ALLEN.  J.,  not  [wrtldintlng. 


(GO  UUb,  66} 

FRED  MILLER  BREWING  00.  v.  OATTDIO 

et  aL    (No.  2994.) 

(Supreme  Court  of  Utah.    May  8,  1917.    Be-  . 
hearing  Denied  June  21,  1917.) 

1.  Potncipal  and  Subett  ^9169— Evzdenct 
— BtiBDEN  or  Pboof. 

In  an  action  against  the  surety  of  a  buyer 
to  recover  an  allied  balance  due  for  merchan- 
dise sold,  the  burden  was  on  the  plnintilf  to 
show  that  the  purported  statement  of  account 
between  it  and  the  buyer  was  correct,  more  espe- 
cially where  It  is  seeking  to  establish  a  liability 
on  the  part  of  the  surety,  who  has  properly 
controverted  plaintiff's  allegations  of  the  buyer's 
indebtedness  to  it, 

[EA.  Note. — For  other  cases,  6ee  Prindpal  and 
Surety,  Cent  Dig.  §S  428-435.] 

2.  Princifal  and  Subett  «=3l61— Evxpencs 
— SuFFicnwoT. 

Evidence  held  to  justify  a  finding  tbat  the 
plaintiff  failed  to  prove  any  indebtedness  owing 
to  it  by  the  buyer  for  which  the  surety  was 
liable. 

[Ed.  Note.— For  other  cases,  see  Principal  and 

Surety,  Cent  Dig.  §S  439-441.] 

Appeal  from  District  Couxt,  Salt  Lake 
County;  F.  C.  Loofbourow,  Judge. 
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Action  by  the  Fred  Miller  Brewing  Com- 
pany against  Joseph  Gaudio  and  others.  The 
action  was  prosecuted  against  defendant  C. 
H.  Denhalter  alone,  the  other  defendants  not 
Mag  served  with  process.  Judgment  for  de- 
C»dant,  and  plaintiff  appeals.  Affirmed. 

Slce^  ft  Slceen,  of  Salt  Lake  (^ty.  for  ap* 
pellant  Hancock  A  Barnes,  of  Salt  Lalie 
City,  for  respondent. 

CORFMAN,  J.  This  was  an  action  brought 
in  the  district  coart  of  Salt  Lake  county  to 
recover  a  balance  alleged  to  be  due  for  mer- 
chandise sold  and  delivered  under  a  written 
agreCTient  between  the  plaintiff  and  the  de- 
fmdant  Gandlo.  secured  by  a  bond  contempo- 
raneously executed  on  the  part  of  the  other 
defendants  as  sureties  guaranteeing  perform- 
ance and  payment  on  the  part  of  the  defend- 
ant Gaudio.  The  complaint,  In  substance, 
allies  that  on  the  7th  day  of  August,  Idll, 
plaintiff  and  the  defendant  Gaudio  entered 
into  a  written  agreement  whereby  the  plain- 
tiff was  to  sell  the  defendant  Gaudio  mer- 
diandtse  on  cr«dlt,  not  exceeding  $1,000  In 
amount,  In  pursuance  of  which  plaintiff  had 
sold  and  delivered  to  the  said  defendant  on 
credit  merchandise  of  the  value  of  f706.43, 
which  sum  Is  due  and  owing;  that  the  de- 
fendants Whlttaker  and  Deuhalter  are  per- 
sonally. Jointly,  and  severally  answerable 
therefor  on  a  btwd  guaranteeing  payment  of 
said  Indebtedness;  that  payment  of  said 
amount  was  demanded  of  the  defendant  Gau- 
dio; and  that  the  same  has  not  been  paid  by 
the  defendants  or  rither  of  them.  The  agree- 
ment and  bond  are  attached  to  the  complaint 
as  exhibits  and  made  a  part  thereof.  Plain- 
tiff prays  Judgment  for  ^706.43,  Interest,  and 
costs. 

Hie  separate  answer,  of  the  defendant  C. 
H.  Denhalter  is,  In  effect,  a  spectac  denial 
upon  the  ground  of  want  of  Information  and 
beli^,  and  an  nfflrmatlve  defense  alleging 
that  the  plaintiff  has  not  complied  with 
Comp.  Laws  1907,  |  352,  as  amended  by  chap- 
ter 101,  Laws  1015,  relative  to  foreign  corpo- 
rations doing  business  within  the  state  by 
reason  of  Its  tailing  to  file  certified  copies 
of  Its  articles  of  Incorporation  and  by-laws 
with  the  secretary  of  state  and  with  the 
county  clerk  of  Salt  Lake  county;  that  the 
plaintiff  had  failed  to  use  due  diligence  to 
collect  from  the  defendant  Gaudio;  and  that 
the  bond  had  expired  before  the  Indebtedness 
sued  uiion  was  Incurred.  The  d^endants 
Gaudio  and  Whlttaker  were  not  served  with 
process,  and  the  action  was  prosecuted 
asalnst  the  defendant  Denhalter  alone. 

A  trial  to  the  court  without  a  Jury  re- 
sulted In  findings  and  Judgment  in  favor  of 
the  defmdant  Plaintiff  appeals  from  the 
Judgment 

Kumerous  errors  are  assigned,  but  for  a 
proper  determination  of  plaintiff's  appeal  It 
win  not  he  necessary  for  us  to  discuss  and 
pass  npon  all  of  them  here,  or  other  than  the 
flndlag  ot  the  trial  court: 


"Th&t  the  plaintiff  has  failed  to  prove  that 
there  ia  any  balance  due  it  from  the  said  Jo8ei;>b 
Gaudio,  or  that  there  was  any  balance  due  it 
from  said  Joseph  Gaudio  at  the  dme  of  tiie  filing 
of  the  complaint  hereiD." 

At  the  trial,  pursuant  to  stlpnlatlrai,  the 
deposition  of  C.  J.  Smith,  a  witness  on  be- 
half of  plaintiff,  was  read  wherein  he  testified 
that  the  plaintiff  was  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Wiscon- 
sin; that  It  had  no  branch  office  or  repre- 
sentative located  In  the  state  of  Utah ;  and 
that  be  was  an  employ^  traveling  and  solicit- 
ing trade  for  It.  The  plaintiff  offered  to  In- 
troduce in  evidence  a  purported  statement  of 
the  account  sued  upon  and  complains  of  the 
trial  court's  refusal  to  receive  It  The  only 
evidence  submitted  to  the  trial  court  to  prove 
the  correctness  of  this  statement  was  that  of 
the  witness  C.  J.  Smith,  concerning  whldi  he 
testified  as  follows: 

"Mr.  Barnes:  I  would  like  to  Interpose  a 
question  here.  EKd  you  make  this  statement 
out?    A.  No.  sir.   •   •  * 

"Mr.  Skeen:  I  will  ask  you  whether  or  not 
you  had  any  conversatioD  with  Mr.  Joseph 
Gaudio  with  respect  to  tlie  balance  he  owed  to 
your  compaoy,  the  Fred  Miller  Brewing  Com- 
pany, along  tn  October,  1D12?  A.  Yes,  sir.  Q. 
State  what  that  conversntion  was.  A.  In  refcanl 
to  his  account — his  indebtpdnpsa  to  the  Fred 
Miller  Brewing  Company?  Q.  Yes,  A.  At  that 
time  I  had  with  me  a  statement  from  the  brewery 
for  collection  against  Mr.  Gaudio.  I  believe 
after  that  he  failed  and  moved  somewhere  down 
in  Illinois.  Q.  Well,  how,  did  you  discuss  with 
him  the  amount  that  waa  due  to  your  company, 
the  Fred  Milter  Brewing  Company,  at  that  time? 
A.  At  that  time  I  believe  he  owed  us  $1,200  or 
$1,300;  I  cannot  just  recollect  ttie  amount,  Init 
somewhere  around  $1,200  or  $1,300.  *  •  * 
Q,  Have  yon  any  memorandum  to  which  you 
could  refer  to  refresh  your  recollection  and  atntp 
the  amount  due  at  that  time?  A.  I  haven't 
anything  in  my  possession  at  the  present  time, 
except  thin  statement.  I  do  not  carry  the  bookfl 
along  with  me  from  the  brewery.  Tbey  are 
made  up  by  the  bookkeeper  and  submitted  to  the 
agents  as  being  correct.  •  •  *  Q.  And  that 
was  in  May?  A.  In  May,  1912.  Q.  Do  you 
know  as  to  what  payments  have  been  made 
Since?  A.  Nothing,  except  by  referring  to  the 
statement.  *  *  *  Q.  Can  you  state  the  total 
amount  of  goods  furnished  by  your  company  to 
Joseph  Gaudio  pursuant  to  the  contract  set  out 
as  Kxliibit  A  here,  and  which  Joseph  Onudio 
receiveil  at  Salt  I<ake  prior  to  the  month  of 
May.  1012?  A.  Wfll,  1  could  not  unless  X  re- 
ferred back  to  this  statement.   •   •  * 

"Mr.  Barnes:  And  yonr  knowledge  as  to  the 
amount  due  is  based  on  Exhibit  B,  by  reference 
to  Exhibit  B?  A.  Yes,  sir.  Q.  Tlie  various 
amounts  you  have  given  Id  this  tcatimony?  A. 
Yes,  sir." 

[1]  Such  was  the  diaracter  of  the  testimo- 
ny upon  which  plaintiff  relied,  not  only  for 
the  purpose  of  proving  the  correctness  of  the 
proffered  statement  of  account  rejected  by 
the  trial  court,  but  tor  thB  purpose  of  proving 
Its  ease  and  to  establish  a  present  liability 
against  the  defendant  as  well.  The  burden 
was  on  the  plaintiff  to  show  that  the  account 
In  question  was  correct,  more  especially  when, 
as  here,  It  was  seeking  to  establish  a  Uabil- 
Ity  on  tbe  part  of  a  surety  having  pn^riy 
CMitroTerted  the  plaintiff's  allegation  of  the 
defendant  Gaudio's  Indebtedness  to  It. 
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[2]  After  carefully  reviewing  the  recorcl 
here,  we  think  the  trial  court's  Qndlng  that 
the  plaintiff  failed  to  prove  any  indebtedness 
owing  to  it  from  the  defendant  Joseph  Gan- 
dlo  is  amply  Justified.  Id  view  of  the  con- 
clusion that  the  plaintiff  has  (ailed  to  prove 
a  case,  the  defense  that  it  had  failed  to  com- 
ply with  the  Utah  statutes  relating  to  foreign 
corporations  becomes  Imnioterlal,  and  we 
here  express  no  opinion  upon  that  subject. 

The  judgment  rendered  in  favor  ot  the  de- 
fendant C.  H.  Dcnhalter  dismissing  him 
from  all  liability  to  the  pialntllC  must  be  af- 
firmed, with  costa. 

It  Is  so  ordered. 

FRICK,  O.  J.,  and  McCARTY,  concor. 


(50  trtab,  68) 

WARM  SPRINGS  CO.  v.  SALT  LAKB  CITY. 
(No.  3020.) 

(Supreme  Coart  of  Utah.   May  8»  1017.  Re- 
hearing Denied  June  21,  1017.) 

1.  HiTNICIPAL  COBPOBATIOWS  «S>T22  —  RENT 
FOB  PBOPEBTr  LEASED  BT  ClXy— EVICTION 

BY  Ordinance. 
Wliere  premises  belonging  to  a  dty  were 
leased  for  the  purpose  of  conducting  a  bathing 
resort,  with  the  provirion  that  a  portion  of  the 
premises  might  be  leased  or  sublet  for  saloon 
or  bar  pnrpo8es,  and  subsequently,  pursuant  to 
Laws  1011,  c.  100,  an  ordinance  was  passeit  by 
the  tity  by  which  the  carrying  on  of  the  saloon 
bustness  on  such  premises  was  pi'obibited,  tbe 
mere  fact  that  the  saloon  business  was  prohibit- 
ed did  not  constitute  an  eviction,  and  the  defend- 
ant was  not  thereby  released  from  paying  rent, 
and  was  not  entitled  to  any  abatement  thereof, 
since  if  the  tesaee  desired  to  protect  itself  at^ainst 
the  payment  of  rent  in  case  the  ri^t  to  maintain 
a  bar  on  tbe  premises  should  be  prohibited  it 
shootd  have  provided  for  that  emergency  in  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1528.] 

2.  Municipal  CoRPOSATioifS  4=9726  — Rent 

TOR  PROPBBTT  I^ASBD  BT  CiTT— EVICTION. 
While  the  city  in  entering  into  the  lease  did 
80  aa  proprietor  of  the  property,  and  is  govern- 
ed by  the  some  law  and  rules  as  other  proprie- 
tors, in  passing  and  enforcing  tbe  ordinance, 
pursuant  to  the  provisions  of  f^ews  1911,  c.  100, 
it  acted  entirely  in  a  governmental  capacity,  and 
as  an  arm  of  tiie  state  govemoient,  and  had  no 
more  right  to  disregard  the  provisions  of  that 
diapter  than  a  private  citizen,  and  is  not  liable 
for  the  consequences  of  such  governmental  act. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1545.] 

3.  Municipal  Cobpobations  ^»722— Lease 
BT  CiTT— Statute. 

If  a  city  should  guarantee  its  lessee  the  right 
to  contiDue  the  saloon  business  in  violation  of 
Laws  1911,  c.  100,  providing  that  licenses  per- 
mitting the  sale  of  intoxicatiug  liquors  should 
not  be  issued  outside  tbe  limits  of  the  business 
district  of  a  dty  or  town,  and  requiring  dties 
to  pass  ordioances  fixing  such  limits  for  the  pur- 
poses of  the  act,  the  lease  would  be  void,  since 
municipal  corporations  have  no  power  to  make 
contracts  which  would  embarrass  or  control  their 
legislative  powers  and  duties 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent.  Dig.  |  l&2a] 


4.  Landlord  and  Tenant  4=»211C9— Rent* 

Partial  Etictiom. 
Generally  a  tenant  may  not  hold  possesaloit 
of  premises,  and  then  sue  for  an  abatement  ot 
rent  on  the  theory  of  partial  eviction. 

[Ed,  Note.— For  other  cases,  see  Landlord  and 
Tenant,  pent  Dig.  H  811-8IS.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  Geo.  O.  Armstrong,  Judg& 

Action  by  Waroi  Springs  CGinpeD7 
against  Salt  I^ke  City.  From  a  Judgment 
dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

D.  H.  Wenger,  of  Salt  Lake  City,  for  ap- 
pellant. U.  J.  Dininny,  W.  U.  Folland.  and 
M.  Davis,  all  of  Sale  Lake  City,  for  respond- 
ent. 

FRICK.  C.  J.  The  platntlfr  In  this  action 
seeks  to  recover  certain  moneys  which  It  Is 
alleged  the  defendant  dty  wrongfully  ob- 
tolned  from  It  for  rental  of  certain  premises 
leased  to  the  plaintiff  by  the  dty.  In  view 
that  tbe  court's  findings  of  fact  are  not  as* 
sailed,  and  as  they  correctly  reflect  the  is- 
sues and  the  evidence,  and  because  the  conclu- 
sions of  law  and  Judgment  which  are  based 
upon  the  findings  are  vigorously  assailed,  we 
Insert  the  court's  findings,  the  material  parts 
of  which  read  as  follows:' 

"That  on  tbe  21st  day  of  February.  1905,  pur- 
suant to  a  resolution  of  the  mayor  and  city 
council,  the  said  Salt  Lake  City,  defendant  here- 
in, entered  into  an  agreement  in  writing  with 
one  Maxwell  R.  Brothers,  his  executors,  admin- 
istrators and  assigns,  whereby  said  defendant 
did  lease  and  let  unto  Maxwell  R.  Brothers, 
for  a  period  of  ten  years,  the  following  de> 
scribed  real  estate  and  premises,  to  wit:  All 
that  property  situate  in  Salt  T«lEe  City,  county 
of  Salt  Lake,  state  of  Utah,  described  as  block 
157,  plat  'A,*  Salt  Lake  City  survey,  known  as 
the  Warm  Springs  property,  including  tbe 
springs  and  land  inclosed  by  fence,  but  not  in- 
cluding the  gravel  beds  on  said  tract;  to  have 
and  to  hold  the  stfid  premises  with  their  ap- 
purtenances unto  the  said  Maxwell  R.  Brothers, 
his  executors,  adminintrators  and  assigns,  from 
the  31st  day  of  March,  1900,  to  and  inchiding 
the  31iit  day  of  March,  1916,  for  the  purpose  of 
conducting  a  bathing  resort,  with  the  privilese 
of  subletting  a  portion  of  said  premises  for  bar 
purposes;  and  in  consideration  of  the  said  leas- 
ing and  letting  of  said  Remises  to  him  as  afore- 
said, the  said  Maxwell  R.  Brothers  as  aforesaid 
agreed  to  pay  the  defendant  as  rent  for  said 
premises  the  sum  of  $200  per  month  for  each  and 
every  month  of  said  term.  Said  lease  as  set 
forth  in  defendant's  answer  is  hereby  referred 
to  and  made  a  part  of  these  findings  of  fact 
That  on  or  about  the  19th  day  of  January, 
1900,  the  said  Maxwell  R.  Brotbere  assigned 
said  lease  to  the  said  Warm  Springs  Company, 
the  plaintiff  herein,  and  said  plaintiff  was,  during 
the  whole  of  said  term  of  ten  years,  the  succes- 
sor in  interest  of  the  said  Maxwell  B.  Brotliers, 
with  the  knowledge,  acquiescence  and  consent  of 
said  Salt  Lake  City,  and  the  said  plaintiff  at  all 
times  during  said  term  paid  said  sum  of  ¥200  per 
month  rent  as  in  said  lease  provided,  and  baa 
complied  with  all  other  covenants  and  condi- 
tions said  lease,  as  the  assiciun'  of  said  Max- 
well B.  Brothers,  and  the  said  plaintiff  was  at 
all  times  entitled  to  sublet  a  part  of  said  pren> 
ises  for  bar  purposes.  That  nnder  said  agree- 
ment and  lease  the  plaintiff  herein,  upon  the  pay- 
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OMiit  of  said  snm  of  $200  per  month,  and  aa 
eonsideratioo  therefor,  was  to  have  the  privilexe 
of  (Hjoductiog  a  butmnir  resort,  leasing  or  sub- 
letting a  [>ortion  of  said  premises  for  saloon 
or  bar  privities.  That  the  reasonable  rental 
Talne  of  said  premises  as  a  bathing  resort  was 
$100  per  month,  and  the  rental  value  of  said 
saloon  for  bar  puntoscs  was  $100  per  month,  and 
that  said  plaintiff  nt  al)  times  during  the  term 
of  Raid  lenne  was  able  to  let  and  lease  said  prem- 
ises for  bnr  purposes  at  the  rate  of  |100  per 
sif4ilh.    Iliat  pursuant  to  said  agreement  the 

flaintiir  did  sublet  a  part  of  the  said  premises, 
Down  as  the  fiiilunn  building  for  bar  purposes, 
beginning  on  the  21st  day  of  March.  1900.  and 
continuously  until  the  20th  day  of  June,  1011. 
at  the  rate  of  $100  per  month,  and  that  after  the 
20th  day  of  June.  1911,  the  auiJ  plaintiff  was 
prcvnotul  frum  further  leasing  and  subletting 
said  premises  or  any  part  thereof  for  bar  pur- 
poses for  the  reason  that  said  real  estate,  as 
above  -described,  and  the  surroundiog  premises 
were  excluded  by  city  ordinance  of  Salt  lj«ke 
City  from  the  diHtrict  in  which  intoxicating  liq- 
uors mi;:ht  be  sohl,  and  that  thereafter  until  the 
end  of  said  term  of  snid  lease  said  premises 
were  excluded  by  reason  of  said  ordinance  pass- 
ed pursuant  to  the  authorization  of  the  Legisla- 
tore  of  the  state  of  I'tah,  from  the  business  dis- 
trict in  which  intoxicating  liquors  might  be  sold. 
Tliat  after  suiil  exclusion  by  suid  city  ordinance 
the  said  defendant  refuse<1  to  pay  to  the  plaintiff 
any  rebate  or  bonus  because  of  said  exclusion. 
That  on  the  flth  day  of  April.  lOlG.  the  plaintiff 
herein  presented  its  claim  againat  said  city  for 
the  sum  of  $5,700,  which  sold  claim  was  refus- 
ed by  said  defendant,  and  that  after  the  '20t\\  doy 
of  June,  1011,  to  the  end  of  said  rental  term 
said  rent  was  paid  by  plaintiff  under  protest." 
Tbe  conclusions  of  law  are  as  follows: 
"That  said  city  In  its  governmental  and  leg^ 
islntive  capacity  did  rigbtfully  pass  an  ordinance 
under  proper  authority  from  the  state  of  Utah, 
excluding  said  property  above  described  from  the 
district  In  which  intoxicating  liquors  might  be 
sold.  That  in  its  private  and  perstmal  capacity 
said  city  did  enter  into  a  lease  with  said  parties 
as  afnresaid,  and  that  defendant  did  collect 
rents  from  said  plaintiff  as  set  forth,  by  the  pro- 
Timons  of  said  lease  heretofore  referretl  to.  That 
said  leose  in  question  does  not  contain  a  re- 
strictive clause,  but  does  contain  a  permissive 
clause  which  permitted  the  said  plaintiff  to  rent 
a  part  of  said  prpmisea  for  bar  purposes.  That 
there  was  no  ennmnty  or  waTant  hv  w''ich  s-ii 
'defendant  was  bound  to  contioue  the  permissive 
privilege  after  suid  ordinance  excludnifi:  siuil 
property  fmm  the  restricted  district  was  passed. 
That  said  defendant  did  lawfully  and  legally  col- 
lect wid  rent  from' said  plaintiff,  and  that  there- 
fore said  pliiintiff  has  no  muse  of  action  against 
the  defendant  in  tbe  premises." 

Judgment  was  entered  dismissing  tbe  com- 
plaint, from  which  plalntlGT  appeals. 

The  assignments  of  error  are  all  directed 
against  tbe  conclusions  of  law  aod  Judgment. 
PlnlntlfTs  principal  contention  arises  upon 
tbe  proviso  In  the  lease  which  reads  as  fol- 
lows: "Provided,  however,  the  saJd  party 
of  tbe  second  part  may  sublet  a  i>ortion  of 
said  premises  for  bar  purposes."  In  1911 
tbe  Legislature  of  this  state  passed  chapter 
106.  Laws  Utah  1011.  p.  152,  in  which  it  was 
provided  that  licenses  permitting  the  sale 
of  Intoxicating  liquors  shall  not  be  issued 
or  granteU  "outside  of  the  limits  of  the  busi- 
ness district  of  any  dty  or  town.  The  mayor 
and  city  council  iu  their  respective  dties 
*  *  *  shall  from  time  to  time  determine 
end  fix  such  limits  for  tbe  purposes  of  this 


afrt"  Pursuant  to  that  chapter  an  ordi- 
nance was  passed  by  the  defendant  city  In 
wfaicb  the  district  In  which  the  bar  was 
maintained  by  plaintiff  was  declared  to  be 
outside  of  tbe  business  district  of  the  city 
and  within  which  a  license  to  sell  Intoxicat- 
ing liquors  would  not  thereafter  be  granted. 
The  plaintiff,  therefore,  was  unable  to  ob- 
tain a  license  to  sell  Intoxicating  liquors 
upon  the  leased  premises,  and  hence  It  lost 
the  right  to  sublet  a  part  of  the  premises  for 
bar  purt>oses  as  provided  In  the  clause  of  the 
lease  we  have  quoted.  Tbe  plaintiff  did  not 
surrender  por  offer  to  surrender  the  demised 
premises,  but  paid  that  portion  of  the  rent 
which  it  Is  contended  the  bar  privilege  was 
worth  under  protest,  and  by  this  action  seeks 
to  recover  back  the  rent  thus  paid. 

Plaintiff's  counsel,  as  we  understand  him, 
contends  that  the  district  court  erred  In  de- 
nying recovery  upon  tbe  grounds;  <1)  Because 
the  city,  by  adopting  and  enforcing  the  or- 
dinance In  question,  by  its  own  act,  deprived 
plaintiff  of  subletting  a  part  of  the  demised 
premises  for  bar  purposes,  and  hence  It  "ex 
equo  et  bono"  cannot  retain  that  portion  of 
tbe  rent  which  represents  the  value  of  the 
bar  privily;  and  <2)  that  by  the  act  of  the 
defendant  city  the  plaintiff  was  in  legal  effect 
evicted  so  far  as  the  right  of  maintaining  a. 
bar  Is  concerned,  and  for  that  reason  the  de- 
fendant dty  may  not  retain  that  portion  of 
the  rent  demaifded  by  the  plaintiff.  Counsel, 
in  support  of  his  contention,  dtes  the  fol- 
lowing cases:  Boston  Molasses  Co.  v.  Com- 
monwealth, 103  Mass.  387,  70  N.  E.  827; 
Tallman  r.  Murphy,  120  N.  Y.  345,  24  N.  BL 
716;  Lynch  v.  Baldwin,  69  IlL  210;  Graben- 
horst  V.  NIcodemus.  42  Md.  236 ;  Allsman 
Oklahoma  City,  21  Okl.  142,  05  Pac.  468,  16 
U  R.  A.  (N.  S.)  511. 17  Ann.  Cas.  184;  Pear^ 
son  T.  City  of  Seattle,  14  Wash.  438.  44  Pac. 
8S4.  Counsel  also  refers  us  to  28  C^  674. 
We  cannot,  nor  Is  It  necessary  fi>r  us  tOh 
pause  here  to  point  out  tbe  dtstlnctlm  be- 
tween tbose  cases  and  the  case  at  bar.  It 
must  suffice  to  say  that  tbe  dedrions  of  tbe 
for^K^ng  cases  do  not  authorise  a  recovery 
In  a  case  like  tbe  one  at  bar.  We  bare  found 
one  case,  however,  whidi  is  not  dted  by 
counsel,  namely.  Heart  v.  East  Tenn  Brewing 
Co..  121  Tenn.  60. 113  S.  W.  364,  19  U  B.  A. 
(N.  S.)  964.  130  Am.  St.  Bep.  753,  in  wblcb 
it  was  held  that  a  lease  on  certain  premises 
which  were  leased  for  saloon  purposes  ter* 
mlnated  wben  tbe  prohibitory  law,  whldi 
was  passed  after  tbe  lease  bad  been  entered 
Ifito.  went  into  effect.  Tbe  decision  Is  baseU 
upon  the  ground  that  wben  the  prohibitory 
law  went  Into  effect  the  business  of  conduct- 
ing a  saloon  was  unlawful;  that  the  premises 
were  thertfore  leased  for  an  unlawful  pur- 
pose, and  hence  the  lease  terminated,  and  the 
traant  was  released  from  paying  rent  The 
great  weight  of  authority  as  we  shall  see,  la 
however,  contrary  to  the  case  Jost  referred 
to.   Id  tbe  following,  among  other,  cases  it 
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Is  held  that  where  premlseB  are  leased  for 
saloon  purposes,  and,  pending  the  lease,  a 
law  Is  passed  by  whldi  the  right  to  deal  In 
Intoxicating  liquors  Is  prohibited,  and  hence  a 
saloon  business  may  no  longer  be  carried  on, 
the  tenant  Is  not,  for  that  reason,  released 
from  paying  rent  for  the  demised  premises, 
and  that  In  case  the  premises  In  connection 
with  the  saloon  business  are  also  used  for  oth- 
er purposes,  or  that  they  thereafter  can  be 
used  for  such  other  purposes,  to  prevent  the 
tenant  from  carrying  on  the  saloon  business 
does  not  amount  to  an  eviction  and  tbat  he 
Is  not  entitled  to  an  abatement  of  the  rent 
Lau  rence  v.  White,  131  Ga.  &40,  03  S.  E.  631, 
19  I*  R.  A.  {N.  S.)  966,  16  Ann.  Cas.  1097; 
O'Byme  v.  Henley,  161  Ala.  620,  50 -South.  83. 
23  L.  R.  A.  (N.  S.)  496;  San  Antonio  Brewing 
Ass'n  V.  Brents,  39  Tex.  Civ.  App.  443.  88 
.S.  W.  368 ;  Kerley  v.  Mayer,  10  Misc.  Rep. 
718,  31  N.  T.  Supp.  818,  affirmed  In  155  N.  Y. 
038,  49  N.  E.  1099.  Quite  a  number  of  cases 
In  which  the  same  doctrine  la  held  are  cited 
by  the  annotator  Id  tbe  notes  to  the  case  in 
19  L.  R.  A  (N.  S.)  966.  See,  also,  1  Tiffany 
U  &  T.  S  182,  p.  1160,  and  2  Tiffany  L.  &  T. 
S  185,  p.  1289.  In  the  case  of  Lawrence  v. 
White,  supra,  Mr.  Justice  Lumpkin,  in  speak- 
ing for  tbe  court,  says : 

"The' question  in  the  case  is  whether  tbe  les- 
see of  a  hotel,  includinfi  s  barroom  was  entitled 
to  a  reduotiun  or  proportional  abatement  of  the 
agreed  rental,  because  during  the  term  of  tbe 
lease  tbe  Lrgislature  of  the  Mate  enacted  a  law 
prohibiting  the  sale  of  alcoholic,  spirituous,  malt, 
or  iDtoxicating  liquors,  and  thus  the  bar  could 
no  longer  be  used  for  that  purpose.  Tbe  adjudi- 
cated cases  with  tinufiual  uniformity  answer  this 
question  in  the  negative,  though  they  do  not  all 
give  tbe  same  reasons  for  the  ruling.  It  has 
been  very  generally  held  that  the  enforcement 
hy  public  oflicprR  of  restrictions  or  conditions  In 
n-Rard  to  tbe  use  of  leased  premises  does  not 
amount  to  nn  eviction  of  the  tenant" 

In  the  case  of  O'Byrne  v.  Henley,  supra, 
the  Inw  in  the  headnote,  which  correctly  re- 
elects the  opinion,  Is  stated  in  the  following 
language : 

"Where  premises  are  leased  for  saloon  pur- 
poses at  a  time  when  it  was  lawful  to  sell  in- 
toxicants and  tbe  premises  are  used  by  a  lessee 
ns  a  BalooQ  for  the  sale  of  intoxicants,  soft 
(Iriiilcs.  etc.,  the  passing  of  a  prohibition  law 
prohibiting  the  sale  of  intoxicants  does  not  have 
the  effect  to  release  the  lessee  from  liability  for 
future  rent,  as  his  business  is  not  totally  de- 
stroyed, since  the  use  of  the  word  'saloon'  in  the 
lease,  while  including  the  sale  of  intoxicants, 
does  not  exclude  the  sale  of  other  things,  aud 
tbe  business  is  not  totally  destroyed." 

[1]  It  Is  not  necessary  to  quote  further 
from  the  cases.  In  the  case' at  bar  the  prerp- 
Ises  were  leased  for  the  principal  purpose  of 
conducting  a  bathing  resort,  and  the  busi- 
ness of  carrying  on  the  saloon  was  a  rti^re 
inddeut  to  the  principal  business.  'WHion. 
therefore,  the  ordinance  went  Into  effect  by 
which  the  carrying  on  of  the  saloon  busi- 
ness on  the  demised  premises  was  prohibited 
tbe  tenant  was  stlU  permitted  and  continued 
to  conduct  the  principal  business  for  which 
the  prendaea  were  used,  namely,  tiie  conduct- 


ing of  a  bathing  resort  Under  all  of  the  au- 
thorities, therefore,  the  mere  fact  that  tbe 
saloon  business  was  prohibited  did  not  con- 
stitute an  eviction,  and  the  plaintiff  was  not 
thereby  released  from  paying  the  rent,  nor 
was  it  entitled  to  any  abatement  thereof.  If 
the  plaintiff  desired  to  protect  Itself  against 
the  payment  of  rent  In  case  the  right  to 
maintain  a  bar  on  the  premises  should  be 
prohibited  by  law,  it  should  have  provided 
for  that  emergency  In  the  lease.  Not  havlnc 
done  so,  it  cannot  now  complain. 

[2]  It  Is  seriously  contended,  however,  by 
plaintlfTs  counsel,  that  the  defendant  dty. 
In  pnsstng  and  enforcing  the  ordinance  la 
question,  by  Its  own  act  deprived  the  plain- 
tiff of  its  right  to  sublet  for  bar  pnrpoaes, 
an'd  for  that  reason  the  dty  is  required  to 
abate  the  rent  as  claimed  by  plaintiff.  We 
have  already  pointed  out  that  the  dty.  In 
passing  and  enfordng  tbe  ordinance  in  ques- 
tion, did  so  in  obedience  to  tiie  command  con- 
tained in  chapter  106,  supra.  While  it  is 
true,  as  plalnUtTs  ooonsel  su^^ests,  that  the 
dty,  In  entering  Into  the  lease,  did  so  as  a 
proprietor  of  property,  and  hence  is  goremed 
with  regard  to  that  matter  by  the  same  law 
and  rules  as  other  proprietors  would  be. 
counsel,  however,  entirely  overlooks  the  fact 
that  the  dty,  In  passing  and  enfordng  the  or 
dinance,  acted  entirely  In  a  governmental 
capadty  and  as  an  arm  of  the  state  govon- 
ment  dty  was  bound  by  the  provlaiwis 
of  chapter  106,  the  aame  as  all  other  peraona. 
and  it  had  do  more  right  to  disregard  the  pro- 
vlsltms  of  that  chapter  than  the  plaintiff. 
If,  therefore,  the  dty  had  undertakoi  to  om- 
tract  or  enter  into  an  agrtement  with  the 
plaintiff  so  as  to  reUe?e  It  from  tbe  effects 
of  chapter  106,  sach  an  agreemwt  woold 
have  been  void  and  of  no  effect  Tbe  law 
respecting  that  snhject  Is  very  dearly  stated 
by  the  author  Id  3  McQullUn  Mun.  Corpa. 
S  1168,  In  the  following  words : 

"The  settled  rule  is  that  municipal  corpora- 
tions have  no  power  to  make  contracts  which 
will  embarrass  or  control  their  legislative  pow- 
ers and  duties.  A  city  cannot  by  contract  de- 
prive itself  of  any  of  its  legislative  powers,  and 
hence  connot  agree  that  a  sidewalk  should  only 
be  graded  to  a  certain  depth.  A  common  coun- 
cil 'cannot  bargain  away  or  divest  itself  of  the 
right  to  make  Eeasooabte  laws,  and  to  exerciae 
the  police  power  whenever  it  becomes  necessary 
to  conserve  or  promote  the  health,  safety  or  wel- 
fare of  the  community.'  So,  power  given  to  con- 
tract respecting  a  particular  thing  does  not 
confer  power,  by  implicatioa,  to  contract  even 
with  rmrence  to  such  thing  so  as  to  embarrass 
and  interfere  with  its  future  control  ot  the  mat- 
ter, as  the  public  intnrests  may  require.** 

[8]  If  the  city  had  entered  into  a  lease  in 
which  It  had  guaranteed  the  plalntUF  the 
right  to  continue  the  saloon  business  in  the 
teeth  of  chapter  106,  the  lease  to  that  ef- 
fect would  have  been  void.  What  could  not 
be  accompl!she<l  directly,  therefore,  cannot 
be  accomplished  Indirectly  by  compelling  th-' 
dty  to  pay  back  part  of  the  money  It  had 
receiTed  as  rmt  tor  the  demised  premise*. 
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If  by  some  unlawful  act  the  dtp  In  Its  capac- 
ity as  proprietor  had  Interfered,  or  if  It  had 
entered  into  an  enforceable  covenant  not  to 
do  so,  and  had.  nevertheless,  interfered  with 
plaintifTs  enjoyment  of  the  premises,  the 
ease  wonid  be  quite  Afferent.  The  distinc- 
tion between  acting  in  a  governmental  capac- 
ity and  as  a  mere  pn^rletor  of  property 
is  made  quite  clear  In  the  case  cA  Boston  BIo- 
lasses  Ca  t.  Commonwealth,  supra.  In  that 
case  the  commonwealth  eorenanted  as  ft  pro- 
prietor of  property  merely,  and  hence  it  was 
held  that  it  was  liable  as  a  proprietor.  In 
this  case  the  act  by  the  dty  which  Is  com- 
plained of  was  a  governmental  act,  and  hence 
the  (dty  Is  not  liable  for  the  consequences  of 
that  act 

[4]  The  law  also  seems  to  be  that,  ordina- 
rily at  least,  a  tenant  may  not  hold  on  to  the 
premises  ania  then  sue  for  an  abatement  of 
the  rent  uptm  the  theory  of  a  partial  evic- 
tion. 1  Tiffany  &  T.  S  1S2,  p.  1160  et  seq., 
under  the  title  of  "Partial  Erlctlon." 

We  desire  to  add  In  ctmclnslDn  that  the 
case  of  lAwrenoe  t.  White,  snpra,  Is  a  very 
carefully  considered  case.  The  other  cases 
we  have  dted,  and  in  which  the  doctrine 
laid  down  In  the  Georgia  case  is  followed, 
ar?  also  all  well  considered,  and,  In  our  Jndg- 
lueut,  there  logically  Is  no  escape  from  the 
conclusions  reached  In  those  cases. 

The  Judgment  Is  aflirmM,  with  costs  to  the 
defendant 

UcCASTY  and  GORFHAN.  JJ.,  concur. 


<50  iruh.  tt) 

JBBBMT  FUKL  &  GRAIN  CO.  v.  UBLLBN. 
(Na  2955.) 

(Supremo  Court  of  Utah.   April  28,  1917.  Be- 
heariag  Denied  June  21,  1917.) 

1.  Jddquent  «=9d.>S(2)  —  Res  Adjvdicata  — 
Question  fob  Juby. 
It  is  proper  for  the  court  to  determine  the 
question  of  res  adjudicata  as  a  question  of  law 
u  here  there  is  no  dispute  regarding  the  eifect  of 
matters  or  controversies  in  ^ther  the  former 
or  the  instant  action. 

12.  Judgment  <p=>743(3)  —  Cokci.usivens8s  — 
Res  Adjudicata. 
Plaintiff  seeks  to  recover  npou  a  negotiable 
note  given  in  consideration  of  a  crusher  and  mo- 
tor. In  a  prior  action  in  which  this  defendant 
nas  a  part)',  plaintiff  sought  to  foreclose  a  chat- 
tel mortgage  lien  on  said  crusher  and  motor, 
and  ta  such  action  tho  court  found  that  the 
plaintiff  liad  no  right,  title,  or  interest  to  the 
crusher  or  motor,  and  quieted  defendant's  title 
thereto.  Held  that,  as  plaintiff  was  required  to 
allege  and  prove  consideration  as  an  ossential 
element  of  bis  cause  of  action,  the  former  action 
is  res  adjudicata  of  the  question  of  his  owner- 
ship of  the  only  consideration  for  the  note,  and 
is  sufficient  to  dispose  of  his  claim  in  this  action; 
it  not  being  netiessary  that  the  form  of  both  ac- 
tions be  the  same  if  uie  question  directly  involv- 
ed in  the  first  aetim  Is  also  directly  involved  in 
the  sec(»id. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  If  1253,  1277.] 


3.  JUDQUEKT  <&=9719— CoNCLUSIVENESS—RES 

Adjudicata. 
The  fact  that  the  finding  in  the  former  ac- 
tion quieting  title  to  the  crusher  and  motor  In 
the  defendant  went  beyond  the  allegations  of  de- 
fendant's answer  ia  ue  instant  case  is  imma- 
terial, and  in  no  way  affects  the  questiui  <A  res 
adjudicata. 

[Ed.  Note. — For  other  casas,  see  Judgmenti 

Cent  Dig.  li  1^9,  1250.] 

4.  Judgment  €=9C22(2)  —  Ookclusivbnkss  — 
Res  Adjudicata. 

As  defendant's  counterclaim  in  the  Instant 
case  for  an  amount  paid  on  the  note  was  neces- 
sarily connected  with  the  same  transaction  on 
which  the  plaintiff  based  his  first  cause  of  action 
as  well  as  the  present  his  right  to  recover  on 
the  counterclaim  is  now  barred .  by  his  failure 
to  raise  it  in  the  former  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  8  1136.] 

5.  Judgment  «=>C22(2>— Costs  on  Appeai^ 

Under  Comp.  Laws  1907,  i  2070,  providing 
that,  if  a  defendant  omit  to  set  up  a  couuter- 
daim,  neither  he  nor  bis  assignee  can  maintain 
an  action  against  the  plaintiff  therefor,  plaintiff 
is  now  barred  from  recovering  on  his  counter- 
claim by  bis  failure  to  set  it  up  in  the  fomw 
action  entirely  apart  from  tbe  question  tA.  res 
adjudicata. 

[Ed.  Note.— For  other  cssos,  see  Judgment, 

Cent  Dig.  %  1136.] 

&  Costs  €=»^1— Costs  on  Appeal. 

Where  on  appeal  a  plaintiff  succeeded  in 
modifying  a  judgment  against  him  on  defend- 
ant's counterclaim,  but  practically  plaintiff's 
whole  record  and  brief  are  devoted  to  combating 
a  ruling  of  the  court  against  bim  which  was 
affirmed,  costs  should  be  awarded  to  neithnr 
party. 

[Ed.  Note.— For  other  eases,  see  Costs,  Cent 
Dii  H  827-036.] 

Appeal  from  District  Goort^  Salt  lAfce 
County ;  Q  W.  Morse,  Judgfc 

Action  by  the  Jerony  Fud  A  Grain  Com- 
pany against  J.  W.  Mellen,  In  which  defend- 
ant filed  a  counterclaim.  Judgment  for  de* 
fendant,  and  plaintiff  appeals.  Judgment  re- 
versed as  to  counterclaim  and  otherwise  af- 
firmed, and  case  remanded,  with  directions. 

G.  M.  Sullivan,  of  Salt  Lake  City,  for  ap- 
peliaDt.  Stewart,  Stewart  &  Alexander*  of 
Salt  Lake  City,  for  respondent 

FRICK,  a  J.  The  plaintiff,  after  al- 
leging the  necessary  matters  of  Inducement 
in  its  complaint,  alleged  as  follows : 

"That  during  the  month  of  June,  1913,  for  a 
valuable  consideration,  the  defendant  executed 
and  delivered  to  the  plaintiff  his  certain  paper 
writing,  wherein  and  whereby  he  promised  and 
agreed  to  pay  to  tbe  plaintiff  the  sum  of  $600 
during  the  month  (rf  July,  1913;  that  thereafter 
defendant  paid  up<m  said  written  obligation,  tbe 
sum  of  $80,  and  no  more,  and  there  is  a  balance 
now  due  plaintiff  from  defendant  upon  said  writ- 
ten promise  the  sum  of  $520,  together  with  hi- 
terest  thereon  from  July  1,  1913.'* 

The  plaintiff  prayed  Judgment  accordingly. 

The  defendant  answered  the  complaint,  and 
In  bis  answer  he  admitted  "that  on  or  about 
the  8th  day  of  June,  1913,  he  signed  a  certain 
paper,"  a  copy  of  which  Is  set  forth  In  the 
answer,  and  to  which  we  shall  refer  later. 
The  defendant  also  admitted  that  $80  .was 
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paid  "npon  said  writing.'*  The  defendant 
then  at  great  length  seta  forth  that  the  plain- 
tiff had  commenced  a  former  action  in  which 
it  had  sought  to  recorer  npon  the  same  cause 
of  action,  that  the  defendant,  with  others, 
was  a  party  to  sold  action,  and  that  the  right 
of  plaintiff  to  recover  upon  the  present  oiuse 
of  action  had  been  fully  determined  and  ad- 
judicated against  the  plaintiff  iu  said  former 
action.  Defendant  also  set  up  a  plea  of  want 
of  omrideratlon  for  said  writing,  and  In  a 
counterclaim  demanded  Judgment  for  the 
$80  aforesaid.  There  was  a  reply,  the  aver- 
ments of  which  it  la  not  necessary  to  refer  to. 

The  issues  were  tried  to  a  Jury,  but  when 
both  parties  had  rested  the  defendant  re- 
quested the  court  to  direct  the  Jnry  to  re- 
turn a  verdict  In  favor  of  the  defendant  upon 
the  plea  of  former  adjudication,  and  also 
upon  the  plea  of  failure  of  consideration,  and 
further  asked  that  the  court  direct  the  Jury 
to  return  a  verdict  in  his  favor  for  the  $80 
upon  his  connterclalm.  The  coort  granted  de- 
fendant's motion  upon  the  plea  of  former  ad- 
judication, and  directed  the  Jury  to  return 
a  verdict  as  requested  by  the  defendant,  and 
also  directed  the  Jury  to  And  in  favor  of  the 
defendant  upon  the  counterclaim.  The  Jury 
returned  a  verdict  as  directed,  upon  which 
Judgment  was  entered. 

Plaintiff  appeals  from  the  Jud^ent,  and 
Insists  that  the  court  erred  both  In  directing 
a  verdict  on  the  plea  of  former  adjudication 
and  on  the  counterclaim  for  the  $S0.  Plain- 
tiff's counsel  vigorously  contends  that  the 
distiict  court  erred  In  sustaining  the  plea 
of  former  adjudication,  while  defendant's 
counsel  as  vigorously  Insist  that,  under  the 
undisputed  facts  and  the  law  applicable 
thereto,  the  district  court  could  not  do  other- 
wise. 

The  facts  upon  which  the  plea  of  former 
adjudication  rests,  and  upon  which  the  court 
acted,  briefly  stated,  are  as  follows:  On 
June  8, 1913,  defendant  signed  and  delivered 
to  the  plaintiff  the  writing  before  referred 
to,  which  reads  as  follows: 

'•Salt  Lake  City,  Utah,  Juno  8,  1913. 

"For  value  received,  as  expressed  in  a  certain 
bill  of  sale  dated  to-day,  I  brreby  agree  to  pay  to 
the  Jeremy  Fuel  &  (jrain  Company  tbe  sum  of 
$600.00  on  or  about  July  1,  1913. 

"J.  W.  Mellen." 

Tbe  bill  of  sale  referred  to  in  said  writing 
reads  as  follows: 

"Sold  to  Jeremy  Fuel  &  Grain  Company  for 
the  sum  of  six  hundred  dollare  ($(S00.(>0)  1  Cli- 
max No.  3  crusher,  1  thirty  horee  power  motor. 

"Received  payment,  Boliwinkel  llros.,  by 
John  Boliwinkel.   Witness  J.  W.  Goodfellow. 

"We  hereby  transfer  the  above-described  bill 
of  sale  to  J,  W.  Mellen  in  consideration  of  the 
sum  of  $GOO.0O,  payment  of  which  is  hereby  ac- 
knowledged. Jeremy  Fuel  &  Grain  Co.,  per  J. 
W.  GoodfeUow.  Agt." 

On  July  7. 1913,  tbe  plaintiff  In  this  action 
commenced  an  action  against  the  Boliwinkel 
Broa  mentioned  in  said  bill  of  sale  to  re- 
cover a  certain  sum  of  money  claimed  to  be 
duft  fnnn  said  Boliwinkel  Bros,  to  the  plain- 


tiff and  to  foreclose  said  bill  of  sale.  The 
plaintiff  in  said  complaint;  among  other 
things,  alleged: 

"That  on  or  about  the  15th  day  of  Febniary, 
1013,  the  defendaota  made,  executal,  and  de- 
livered to  the  plaintiff  their  certain  bill  of  t^lo 
for  one  Climax  Xo.  3  crnaher  and  oae  30  borsa 
power  motor,  that  said  instrunient  was  given  by 
the  defendnnts.  and  was  accepted  by  the  plain- 
tiff as  security  for  the  payment  of  defendant's 
account  to  the  plaintiff,  part  of  which  amount 
was  then  due  to  the  plaintiff,  and  that  it  was  in 
reliance  upon  said  security  that  the  plaintiff 
made  further  sales  upui  credit  to  the  defend- 
ants." 

The  plaintiff  prayed  Judgment  that  "said 
bill  of  sale  be  foreclosed  as  a  chattel  mort- 
gage and  tbe  property  therein  directed  sold.** 
and  that  the  proceeds  "be  applied  upon  the 
plalutlff's  claims."  Among  others  who  were 
made  parties  to  said  foreclosure  action,  or 
who  intervened  therein,  was  the  National 
Bank  of  the  Republic.  The  bank  in  iU  an- 
swer, In  effect,  averred  that  It  had  obtained 
a  Judgment  against  said  Boliwinkel  Bros,  for 
a  sum  In  excess  of  $1,100 ;  that  execution  had 
been  duly  Issued  on  said  Judgment  and  bad 
been  levied  ui>on  certain  real  estate  belonging 
to  said  BoUwlukel  Bros,  wblch  was  duly  ad- 
vertised and  sold  by  tbe  sheriff;  that  the 
"Climax  No.  3  crusher,"  and  the  "thirty  horse 
power  motor"  mentioned  in  said  bill  of  sale 
were  affixed  upon  and  constituted  a  part 
of  the  real  estate  levied  on  and  sold  under 
the  execution  aforesaid,  and  that  the  plain- 
tiff In  said  action  (who  Is  the  plaintiff  In  this 
action)  had  acquired  no  right,  title,  or  in- 
terest whatever  In  or  to  said  Climax  No.  3 
crusher  or  in  said  30  horse  power  motor.  De- 
fendant In  this  action  was  substituted  for 
the  bank  In  the  former  action  and  adopted 
the  bank's  answer  as  his  own.  The  court  In 
the  former  action,  In  substance,  found  that 
said  Climax  No.  3  crusher  and  said  30  horse 
power  motor  were  "annexed  to  and  affixed 
upon,"  and  constituted  a  part  of  the  real  prop- 
erty which  was  sold  under  the  execution 
aforesaid,  and  which  had  been  purchased  by 
the  bank,  and  by  the  bank  transferred  to  tbe 
defendant.  As  a  conclusion  of  law  the  court 
also  found  as  follows: 

"Tliat  tbe  plaintiff,  Jeremy  Fuel  &  Grain  Com- 
pany, a  corporation,  has  no  interest  in  tlie  pro[>- 
erty  described  in  plaintiff's  comi^laint  and  in  the 
findings  of  fact  herein;  that  neitlier  John  Boli- 
winkel, nor  J.  P.  BoUwiukel,  nor  tbe  firm  of 
Boliwinkel  Bros^  nor  A.  T.  Moon,  intervener 
herein,  have  any  interest  in  the  property  describ- 
ed in  the  complaint,  and  in  the  findinp  herein; 
that  as  against  all  of  the  parties  to  this  action 
tbe  said  Joseph  W.  Mellen  is  the  owner  of  said 
property;  that  tbe  said  Joscpli  W.  Melten  is 
entitled  to  judgment  quieting  his  ownership  in 
said  personal  prot>erty  in  these  findings  describ- 
ed; and  for  coats  incurred." 

Judgment  was  accordingly  entered  In  fa- 
vor of  tbe  defendant.  Mellen,  who,  as  be- 
fore stated,  had  been  substitated  for  the  bank. 

[1]  On  the  trial  of  the  case  at  bar  it  .was 
made  to  appear  without  dispute  that  tbe  con- 
sideration for  the  writing  sued  on  in  this 
action  was  tbe  Climax  Na  8  crusher  and  the 
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80  horse  power  motor,  and  nothing  else; 
that  tile  expression  "for  value  received,"  as 
It  Is  expressed  In  the  writing,  referred  to  the 
crusher  and  motor  aforesaid,  and  to  no  other 
consideration.  The  district  court,  upon  the 
ondispnted  evidence,  thus  determined,  as  a 
matter  of  law,  that  the  right  of  the  plaintiff 
to  recover  upon  the  writing  In  question  bad 
been  adjudicated  in  the  former  action.  There 
being  no  dispute  regarding  the  effect  of  the 
matters  In  .controversy  In  either  the  former 
or  In  the  present  action.  It  was  proper  for  the 
court  to  determine  the  question  of  res  ad- 
Judlcata  as  a  question  of  law.  2  Black  on 
Judgments,  i  631. 

[2]  The  question,  however,  still  remains: 
Is  the  plaintiff's  cause  of  action  In  this  ac- 
tion the  same  as  In  the  former  one?  In  otb- 
«r  words,  was  the  subject-matter  litigated 
In  the  two  action^  so  far  as  the  plaintiff  and 
the  defendant  are  concerned,  the  same?  It 
certainly  Is  clear  enough  that  what  the  plain- 
tiff sought  to  recover  In  the  first  action  was 
a  certain  amount  of  money,  the  payment  of 
which  It  asserted  was  secured  by  certain 
property  consisting  of  one  CUmax  No.  3 
crusher  and  one  30  horse  power  motor. 
Plaintiff  there  claimed  that  It  had  a  lien  on 
said  crusher  and  motor,  and  asked  to  have 
them  sold  and  the  proceeds  thereof  applied 
in  payment  of  Its  claim.  The  court  found 
against  plalntlfTs  contention  In  that  regard, 
and  found  that  it  had  no  right,  title,  or  in- 
terest In  or  to  said  crusher,  or  said  motor, 
or  either  of  them.  Now,  white  it  Is  true  that 
the  action  In  this  case  Is  based  on  the  writ- 
ing aforesaid.  It  Is  equally  true  that  the  un- 
disputed evidence  shows  that  the  only  con- 
sideration for  the  writing  in  question  was 
the  crusher  and  motor  aforesaid.  Whether 
the  plaintiff  had  ever  acquired  any  Interest 
in  said  crusher  and  motor  was  therefore  one 
of  the  Issues  In  the  former  action,  which  Is- 
sue was  found  against  the  plaintiff.  In  this 
action  It  must  not  be  overlooked  that  the 
writing  In  question  is  not  a  negotiable  In- 
strument, and  hence  does  not  Import  a  con- 
sideration. Tbe  plaintiff  was  therefore  re- 
quired to  allege  and  prove  a  consideration. 
In  view  that  the  evidence  Is  without  condict, 
that  the  only  consideration  for  the  writing 
was  the  crusher  and  the  motor,  and  that  the 
evidence  Is  also  undisputed  that  it  was  ad- 
judicated in  a  former  action  that  the  plain- 
tiff at  the  time  tbe  writing  was  given  did  not 
have,  and  that  it  never  had,  any  right,  title, 
or  Interest  in  said  crusher  or  motor,  or  in 
either  of  them,  therefore  the  question  of  con- 
slderatloo  for  the  writing  in  question,  and 
which  plaintiff  was  required  to  establish, 
was  adjudicated  In  tbe  former  action.  An 
essential  element  whicb  the  plaintiff  was  re- 
quired to  prove  as  part  of  bis  cause  of  ac- 
tion In  the  present  action  was  therefore  ad- 
judicated against  htm  in  the  former  action, 
and  hence,  as  between  the  parties  to  this 
action,  that  issue  Is  res  adjudicate.  Suppose 
the  plaintiff  had  prevailed  In  the  former  ac- 


tion, and  the  crusher  and  motor  had  been 
sold,  and  the  proceeds  thereof  applied  In  sat- 
isfaction of  its  claim ;  could  It  successfully 
maintain  another  action  on  the  writing  In 
face  of  the  former  Judgment  In  case  that 
Judgment  was  pleaded  as  Is  done  In  this 
case?  We  think  no  one  would  seriously  so 
contend.  If  the  plaintiff  would  be  estopped 
from  maintaining  a  second  cause  of  action 
if  it  had  succeeded  in  the  first  one,  it  is  like- 
wise estopped  from  successfully  maintaining 
the  second  one  In  case  It  failed  In  tbe  first 
one.  This  case  comes  squarely  within  the 
rule  laid  down  by  tbe  author  In  2  Black  on 
Judgments,  {  600,  In  the  following  words: 

"It  is  a  fundamental  and  unquestioned  rule 
that  a  former  judgment,  when  used  as  evidence 
in  a  aeconil  action  between  ttie  same  parties,  or 
tlieir  privies.  Is  conclusive  upon  every  question 
of  fact  which  was  directly  involved  within  the 
issues  made  in  such  former  action,  and  which  is 
sbown  to  have  been  actually  litigated  and  deter- 
mined  therein." 

In  Goodenow  v.  Litchfield,  69  Iowa,  at 
page  231,  0  N.  W.  100,  Mr.  Justice  Rothrock, 
In  referring  to  the  rule  respecting  former 
adjudication,  says: 

"The  rnle.  as  appears  to  foe  well  settled  by  all 
the  authorities,  \a  that,  where  a  former  Judg- 
ment or  decree  Is  relied  upon  as  a  bar  to  an  ac- 
tion, it  must  apiiear  either  by  the  record  or  by 
extrinsic  evidence  that  the  particular  matter  in 
controversy  and  sought  to  be  concluded  was 
necessarily  tried  and  determined  in  the  former 
tcUon." 

Neither  la  It  necessary  that  the  fonn  of 
both  actions  be  the  nime.  The  test  Is:  Was 
the  question  directly  Involved  in  the  first  ac- 
tioQ  and  also  directly  luTotved  in  the  sec-, 
ond  one?  Bank  v.  Rude,  Zt  Kan.  143; 
Spear  v.  TIdball.  40  Neb.  lOT,  6S  N,  W.  70a 
The  fore^Iug  cases  leave  no  room  for  dotibt 
that  the  plea  of  res  adjndlcnta  in  this  case 
was  established,  and  that  tbe  district  court 
did  not  err  In  declaring  It  established,  as  a 
matter  of  law. 

[$1  We  are  not  unmindful  of  plaintiff's 
contention  that  the  findings  of  the  district 
court  in  the  former  action,  in  effect,  quiet- 
ing title  to  the  crusher  and  motor  in  the  de- 
fendant, went  beyond  the  allegations  of  de- 
fendant's answer.  If  it  be  conceded  that 
counsel  Is  right  In  his  contention,  yet  that 
In  no  way  affects  tbe  question  we  have  Just 
decided.  The  finding  that  the  plaintiff  did 
not  have,  and  never  had,  any  right,  title,  or 
Interest  In  and  to  said  crusher  and  motor, 
or  In  either  of  tliem.  was  In  Issue  and  is 
squarely  found.  That  Is  quite  sufficient  to 
dispose  of  plaintiff's  claim  In  this  action. 

[4,  6]  PlalntlfTs  counsel,  however,  also  In- 
sists that  the  court  erred  In  directing  a  ver- 
dict on  defendant's  counterclaim  In  bis  fa- 
vor. It  seems  to  us  that,  under  the  undis- 
puted facts,  counsel's  contention  should  pre- 
vail. I'be  counterclaim  arose  out  of  and  was 
necessarily  connected  with  the  same  transac- 
tion on  which  plaintiff  hased  his  first  cause 
of  action,  as  well  as  the  present  one.  If, 
therefore,  the  defendant  intended  to  counter- 
claim against  the  plaintiff,  be  should  have 
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done  so  In  the  flret  actioD.  Suppose  the  de- 
fendant had  sued  the  plalotilT  In  an  Inde- 
pendent action,  and  the  pIsintilT  had  aet  up 
the  former  adjudication.  Could  the  defend- 
ant recover?  It  would  seem  not.  But,  en- 
tirely apart  from  the  question  of  res  ndjudl- 
cata  in  the  sense  that  question  is  usually 
considered,  the  defendant  Is  now  barred 
from  recovering  under  our  statute,  Comp. 
Laws  1907,  i  2970. 

As  Just  pointed  out,  this  claim  arose  out 
of  the  transaction  set  forth  In  plaintiff's 
complaint  and  was  also  connected  with  the 
subject  of  the  action  in  both  the  former  and 
the  present  action,  and  hence  he  cannot,  un- 
der section  2970,  supra,  maintain  a  separate 
action  for  the  amount  claimed  by  him.  Nor 
can  he  maintain  a  counterclaim  in  another 
action  for  such  amount.  (Plaintiff's  reply 
was  sufficient  to  raise  the  question  of  the 
defendant's  right  to  reco%'er  on  the  counter- 
claim.) The  court  therefore  erred  In  direct- 
ing a  verdict  for  the  defendant.  Indeed,  un- 
der the  undisputed  facts,  the  court  should 
have  directed  a  verdict  for  the  plaintiff 
against  the  counterclaim. 

[6]  The  only  question  left  to  determine  Is 
one  of  costs.  While  it  Is  true  that  the  plain- 
tiff has  succeeded  In  modifying  the  Judg- 
ment, it  is  also  true  that  pnicflcally  plain- 
tiff's whole  record  and  brief  are  devoted  to 
combating  the  court's  ruling  on  the  ques- 
tion of  farmer  adjudication.  In  view  of 
that  fact,  we  have  concluded  that  costs 
should  be  awarded  to  neither  party.  The 
ruling  and  Judgment  of  the  district  court  on 
the  question  of  res  adjudicata  are  therefore 
affirmed,  and  the  ruling  and  Judgment  on  the 
counterclaim  are  reversed.  In  view,  how- 
ever, that  this  question  is  one  of  law  merely, 
the  cause  Is  remanded  to  the  district  court 
of  Salt  Lake  county,  with  directions  to  set 
aside  the  Judgment  upon  the  counterclaim  In 
favor  of  the  defendant  and  to  enter  a  Judg- 
ment In  favor  of  the  plaintiff  and  against 
the  defendant  upon  the  connterclalm. 

HcCABTT  and  GORFMAN.  JJ.,  concur. 


(96  Wash.  650) 

STATE  T.  WARD.    (No.  13785.) 

(Supreme  Court  of  Washington.   June  4,  1017.) 

1.  Embezzlement  ®=>5— It  exquisites. 

The  gist  of  larceny  by  embezzlement  under 
Rem.  Code,  |  2601,  penalizing  persoDS  who,  with 
intent  to  defraud  the  owner,  appropriate  prop- 
erty, etc.,  is  accused's  intent. 

[Ed.  Note.— For  other  cases,  see  Embesslement, 
CenL  Dis.  S  3.] 

2.  Cbiminai.  Law  ^s>1170(1)— Aduissibiutt 
OF  Evidence. 

In  larceny  prosecution  against  an  attorney 
for  misapprc^nating  a  mortgage  sent  bim  for 
collectioii,  where  accused  claimed  he  had  trad- 
ed such  mortgage  for  one  of  his  own,  excluding 
defoidant's  evidence  regarding  circumstances  un- 
der which  be  assigned  the  second  'mortgage  for 
a  personal  debt,  held  reversible  error,  since  ludi 


evidence  was  admissible  ap<Hi  question  of  his 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  $1  3145,  8140^152.] 

3.  Cbiuinal  Law  «=9417(13)  —  Adiobbibiu- 
TY  OF  Evidence. 

In  larceny  prosecution  against  an  attorney 
for  misappropriating  a  mortgage  sent  hira 
collection,  where  accused  claimed  he  bad  traded 
another  mortgage  for  it,  testimony  that  owner 
of  original  mortgage  stated  he  bad  made  such  a 
trade  with  defendant  was  admissible,  because 
against  such  owner's  interest  and  to  show  his 
consent  to  the  appropriation. 

4.  CsiuiNAL  Law  ^»417(13)— Adhissibiejtt 

OF  EviOENCE. 
Id  larceny  prosecution  against  an  attorney 
for  misappropriating  a  mortgage,  where  accused 
claimed  lie  had  traded  It  for  another,  a  receipt 
by  nonresident  owner  of  first  mortgage  reciting 
payment  of  all  claims  against  accused,  especial- 
ly of  money  due  on  second  mortgage,  for  which 
first  mortgage  bad  been  exchanged,  is  admissi- 
ble. 

5.  EuneZZLBUENT  ^=>4S(2)— iNSTBUCnONS. 

In  larceny  prosecution  under  Rem.  Code,  ( 
2601,  penalizmg  persons  who,  with  intent  to 
deLirive  or  defraud  the  owner,  misappropriate 
lirt'perty,  etc.,  an  instruction  that  intent  to  re- 
store or  replace  the  property  uniawfuUy  appro- 
priated is  not  a  defense,  is  erroneous. 

1  Ed.  Note.— For  other  cases,  see  Embezzlement. 
Cent.  l>ig.  S  73.1 

6.  Cbihinal  Law  «=»823(5)— Instbuctionb. 

Refusing  a  requested  instruction  that  accus- 
ed was  nut  guilty  of  larceny  if  be  converted  s 
note  believing  that  it  was  his  own,  etc.,  held 
reversible  error,  where  the  charge  as  given  mere- 
ly covered  the  matter  by  an  abstract  definition 
of  larceny. 

[Va\.  Note.— For  other  cases,  see  Criminal 
L&w,  CenL  Dig.      lim-lim,  3158.] 

Department  2.  Aiq>eal  from  Supeilor 
Court,  Klickitat  County ;  R.  H.  Back,  Judge. 

Nathaniel  U  Ward  was  convicted  of  grand 
larceny,  and  appeals.  Reversed,  and  new 
trial  ordered. 

McMaster,  Hall  &  Drowley,  of  Vancouver, 
and  Brooks  &  Brooks  and  E.  O.  Ward,  all 
of  Coldeudate,  for  appellant.  John  R.  Mc- 
Ewen,  of  Goldeudale,  and  Miller  &  Wilkin- 
son, of  Vancouver,  for  the  State. 

FULLEKTON.  J.  The  defendant  Na- 
thaniel L.  Ward  was  convicted  of  the  crime 
of  grand  larceny,  and  sentenced  to  a  term  In 
the  penitentiary.  The  information  charged 
that: 

While  acting  as  attorney,  agent,  or  trustee  ot 
Sarah  C.  Hughes  and  Peter  Hughes,  her  hos- 
band.  the  defendant  collected  and  came  into  pos- 
session of  property  of  tbeirs  by  reason  of  such 
relation,  "and  did  then  and  there,  without  the 
consent  of  the  said  Sarah  G.  Hughes  and  her 
husband,  Peter  Hughes,  or  either  of  them,  will- 
fully, unlawfully,  and  feloniously  embezzle  said 
property,  consisting  of  more  than  twenty-five 
($2u)  dollars,  lawful  money  of  the  United  States 
of  America,  to  wit,  eight  hundred  fifbr  ($86(H 
dollars,  lawful  money  of  the  United  States  of 
America  of  the  value  of  eight  hundred  fifty 
($850)  dollars,  said  money  then  and  there  be- 
longing to  the  said  Sarah  C.  Hughes  and  her 
husband,  Peter  Hughes,  by  fraudulently  and 
feloniously  withholding  and  appropriating  said 
money  to  bis  own  use  with  Intent  to  deprive  and 
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ilefraud  tbe  owners,  to  wit,  Sarah  C.  Hughes 
and  her  husband,  Peter  Hughes." 

The  defendant  appeals,  assigning  that  the 
court  erred  in  excluding  certain  evidence 
tendered  by  him,  In  giving  certain  Instruc- 
tions, in  refusing  to  give  certain  ingtructioiis, 
In  overruUng  a  motloa  for  a  new  trial,  and 
In  refusing  to  sustain  a  diallenge  to  the  suf- 
ficiency of  the  evidence. 

Peter  Hughes  was  the  holder  of  a  note  for  [ 
M.OOO,  dated  March  1,  1910,  payable  on  or' 
before  three  years  after  date,  which  was  se- 
i-ured  by  mortgage  upon  land  in  Klickitat 
vouDty,  Wash.  The  maker,  one  Smltbson, 
having  defaulted  In  the  Interest,  the  note 
was  sent  by  Hughes  to  appellant  N.  U  \Vard, 
then  a  practicing  attorney  residing  In  Golden- 
dale,  for  the  purpose  of  enforcing  payment 
On  December  4,  1912,  appellant,  for  Hughes 
and  wife,  instituted  a  foreclosure  suit  which 
was  afterwards  abandoned.  The  property 
bad  depreciated  in  value  so  that  It  was 
doubtful  whether  It  was  worth  the  full 
amount  ot  the  mortgage.  The  parties  to  the 
mortgage  entered  Into  negotiations  for  a  re- 
conveyance of  the  property  In  payment  of  the 
mortgage  indebtedness,  but  this  arrangement 
was  never  consummated.  The  appellant  In 
the  course  of  his  dealings  with  bis  (dlent 
Hughes  had  offered  to  trade  him  for  the  ot>- 
li^tlon  an  $800  mortgage  on  land  in  Tilla- 
mook county,  Or.,  due  in  the  year  1913.  Re- 
specting this  offer  Hughes  wrote  him  as  fol- 
lows: 

"Salllsaw,  Oklahoma.  November  2S,  1913. 
"Mr.  N.  Lk  Ward,  Attorney  at  Law:  Am  an- 
wrering  your  letter  that  1  may  have  to  take 
mj  place  back.  I  want  to  say^'t  will  be  too 
big  expense  to  come  back  to  Washiogton  and 
if  you  still  have  the  $S00  mortgage  on  the  Tilla- 
mook land  can  make  a  trade  as  you  gay  the 
mortgflge  is  good. 

••Yours  truly,  Peter  Hughes." 

Appellant  testlSed  that  he  considered  the 
trade  as  made,  and  dealt  with  the  mortgage 
on  the  Klickitat  land  as  his  own,  and  held 
the  note  and  mortgage  on  the  Tillamook  land 
for  the  benefit  of  Hughes  without,  however, 
assigning  or  indorsing  them  over  to  the 
latter.  On  December  1, 1013.  the  sum  of  $850 
was  pal<l  to  appellant  in  full  settlement  of  the 
note  and  mortgage  due  Hughes,  and  a  release, 
which  had  been  executed  by  Hughes  and 
ivife  on  January  28, 1913,  and  turned  over  to 
appellant,  was  delivered  to  the  mortgagor. 
This  money  -received  by  appellant  was  de- 
posited to  his  own  credit  and  checked  out 
by  bim  as  his  own  money.  In  February,  1914, 
the  TlUomook  mortgage,  which  appellant  tes- 
tified he  regarded  as  tbe  property  of  Hughes, 
was  assigned  to  the  Blckleton  State  Bank 
at  Bickleton,  Wash.,  on  an  Indebtedness  of 
the  appellant  to  that  bank.  Hughes,  having 
received  no  money  on  either  the  Klickitat  or 
Tillamook  mortgage,  put  bis  claim  against 
appellant  in  the  hands  of  the  GiUett  State 
Bank  of  White  Salmon,  Wash.,  for  collection. 
In  June,  1914.  appellant  wrote  the  bank 
that  be  would  "fix  tbe  Hughes  matter  tsp  sat- 


isfactory," and  on  July  16,  he  again  wrote 
the  bank: 

"I  have  jaat  received  a  letter  from  Mr.  Peter 
Hughes  aod  will  fix  the  matter  np  as  he  sur< 

geats  next  week." 

On  July  13,  1914,  he  had  written  Hughes: 
"Relative  to  the  Smithson  matter,  I  will  fix 
the  matter  up  as  you  suggest  in  your  letter  and 


will  pav  you  10  [.er  cent,  interest  on  tbe  note, 
and  will  pay  you  anything  you  have  been  out. 
I  will  pay  you  tbe  $500  within  next  few  days." 


On   August  19,  1914.  he  again  wrote 

Hughes: 

"I  will  pay  a  part  of  the  Smithsm  money  to 
tbe  bank  to-morrow  or  next  day," 

The  appellant,  however,  mode  no  pajrment 
to  Hughes  until  after  tbe  filing  of  the  In- 
formation against  him.  On  January  2,  1915, 
he  paid  Hughes  In  full  the  sum  of  $872.30. 
The  fact  of  payment  was  admitted  in  evi- 
dence, but  tbe  court  excluded  other  re<^tats 
in  the  receipt  tending  to  exonerate  the  ap- 
pellant 

The  statute  under  whi(di  the  respondent 
was  prosecuted  provides  that: 

"Every  person  who,  with  intent  to  deprive  or 
defraud  the  owner  thereof —  •  •  •  (3)  Hav- 
ing any  property  in  his  posseBsioo,  custody  or 
control,  as  •  *  *  attorney,  ajient,  employ^, 
trustee,  •  •  •  shall  secrete,  withh<M  or  ap- 
propriate the  same  to  bis  own  use  or  to  tbe  use 
of  any  person  other  than  the  true  owner  or  per- 
son entitled  thereto,  •  *  *  steals  such  prop- 
erty aud  shail  be  guilty  of  larceny."  Rem.  Code, 
12601. 

[1]  The  gist  of  tbe  otteoae  of  larceny  by 
embezzlement  Is  tbe  intent  of  the  party 
diarged  to  deprive  or  defraud  the  owner  by 
withholding  or  appropriating  his  property. 
Any  fact  tending  to  prove  or  disprove  that 
Intent  Is  properly  admissible  in  evidence. 
The  rule  la  steted  In  15  Cyc  629,  as  fol- 
\ows: 

"Since  from  its  nature  intent  is  incapable  of 
direct  proof,  great. latitude  is  necessarily  allowed 
in  proving  this  element  of  tbe  offense.  Broadly 
speaking,  any  evidence  is  admissible  which  has 
a  tendency,  even  tbe  slightest,  to  establish  fraud- 
ulent intent  on  tbe  one  hand,  or  on  tbe  other 
band  to  show  tbe  bma  fides  of  the  accused." 

[2]  The  defense  In  this  case  was  that  the 
appellant  had  traded  his  Tillamook  mort- 
gage for  tne  Klickitat  mortgiige  belonging  to 
Hughes.  The  evidence  showed  that,  after 
tills  alleged  trade  and  after  appellant  had 
used  tbe  proceeds  of  the  Klickitat  mortgage 
as  his  own,  he  made  an  assignment  of  the 
Tillamook  mortgage  to  the  Bickleton  State 
Bank.  The  defense  sought  to  prove  by  tbe 
appellant  under  what  circumstances  this 
transfer  was  made  and  what  arrangements 
he  bad  made  with  tbe  bank  for  raising  money 
to  send  to  Htighes.  This  testimony  was  ex- 
cluded. It  was  already  In  evidence  that  ap- 
pellant In  his  letters  bad  been  promising 
to  get  the  money  for  Hughes,  and  was  not 
denying  liability.  This  testimony  had  a 
direct  bearing  upon  tbe  question  of  his  good 
faltb.  and,  wUle  not  conclusive  in  itself,  was 
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fldmlsflible  for  tbe  purpose  of  showlDg  good 
faith.  We  think  It  was  error  on  the  part  of 
the  court  to  exclude  It 

[3,4]  In  substaDtlatlon  of  appellant's  de- 
fense that  he  had  a  right  to  dispose  of  the 
proceeds  of  the  Klickitat  mortgage  as  his 
own  money,  he  offered  to  prove  by  the  wit- 
ness 8.  A.  Rossier,  who  bad  visited  Hughes 
in  Portland,  Or.,  for  the  purpose  of  paying 
over  the  money  due  him  from  appellant,  that 
Hughes  stated  in  a  conversation  held  on 
Januarj-  2,  1015,  that  he  had  made  a  trade 
with  appellant  of  bis  mortgage  on  the  Klicki- 
tat property  for  a  mortgage  on  Tillamook 
property,  and  that  the  witness  at  that  time 
took  from  Hughes  a  receipt  as  follows: 

"Jan.  2,  1915,  received  from  N.  L.  Ward 
$872.^  in  full  settlement  of  all  claims  against 
him,  and  particulurly  for  all  mwey  due  me  oa 
the  land  in  Tillamook  county  for  which  my 
Klickitat  mortgage  was  exchange. 

"Peter  Hughes.- 

The  prosecution  was  based  on  the  theory 
that  appellant  had  embezzled  the  money  de- 
rived from  a  note  and  mortgage  orii^nally 
placed  in  his  bands  for  collection,  while  the 
defense  was  that  appellant  became  the  law- 
fnl  owner  of  this  note  and  mortgage  through 
a  trade  made  with,  his  principal.  The  evi- 
dence was  relevant  and  material  upon  tliat 
Issue.  Tlte  action  of  the  court  in  excluding 
It  seems  to  have  been  based  upon  the  ground 
that  it  was  hearsay  evidence.  It  is  said  in 
2  Jones.  Oommentaries  on  Evidence,  S  323: 

"It  has  long  been  settled  as  one  of  the  excep- 
tions to  the  general  rule,  excluding  hearsay,  that 
the  declarations  of  persons  8iDc,e  deceused  are 
admiBsible  in  evidence,  provided  the  declarant 
had  peculiar  mums  of  knowing  the  matter  stat- 
ed, if  he  hud  no  interest  to  misrepresent  it  Dud 
if  it  was  opposed  to  bis  pecuniary  or  proprietary 
interest.  *  *  *  In  tliis  country  the  law  is 
more  liberal,  and  it  has  been  lield  that  absence 
from  the  state,  so  far  as  it  affects  the  admissl- 
bilitv  of  secondary  evidence,  has  the  same  effect 
as  tne  death  of  tne  witness.'*^ 

See,  also.  Alter  v.  Berghaua,  8  Watts  (Pa.) 
77;  Walnut  Ridge,  etc.,  Co.  v.  Cohn.  70  Ark. 
33S,  06  S.  W.  413;  2  Wlgmore,  Evidence,  i 
1456. 

The  state  seeks  to  avoid  the  effect  of  this 
rule  on  the  theory  that  the  declarations  made 
by  Hugbes  were  not  against  his  pecuniary 
Interest,  for  the  reason  that  he  hnd  been 
paid  what  was  due  blm,  and  he  had  no  fur- 
ther Interest  In  the  subject-matter.  But  It 
seems  to  us  this  Is  not  the  proper  view  to 
take  of  the  situation.  He  was  an  essential 
factor  In  the  prosecution;  It  was  based  on 
the  alleged  embezzlement  of  his  money,  and 
the  proceedings  had  been  set  in  motion  by 
his  wife  acting  as  his  agent  in  the  capacity 
of  prosecuting  witness.  He  had  a  pecuniary 
Interest  in  the  money  which  the  accused  was 
<diarged  with  appropriating.  If  he  made  a 
statement  to  the  effect  tbat  the  accused  owed 
him  no  money  when  all  the  evidence  shows 
that  the  accused  bad  been  in  his  debt,  that 


is  surely  a  declaration  against  bis  pecuniary 
interest  But  even  If  the  recitals  In  the  re- 
ceipt made  after  the  fact  of  payment  should 
be.  In  any  sense  Inadmissible,  tlie  reasoning 
of  the  state  would  not  apply  to  the  offered 
testimony  of  witness  Rossier,  as  to  state- 
ments made  by  Hughes  at  the  time  of  their 
meeting  and  before  the  money  had  actually 
passed.  There  was  in  evidence  a  letter  from 
Hughes  to  appellant  In  which  the  former 
agreed  to  take  the  Tillamook  mortgage  In 
exchange,  tending  to  show  that  the  parties 
were  dealing  with  one  another  on  that  un- 
derstandliig.  It  seems  to  us  that  these  dec- 
larations of  Hugbes  were  .against  interest, 
and  that  their  exclusion  was  prejudicial 
error.  We  further  think  such  evidence  was 
admissible  for  the  purpose  of  showing  con- 
sent on  the  part  of  the  prosecuting  witnesses 
to  the  appropriation  for  which  It  Is  sought  to 
criminally  charge  appellant.  Lockett  v. 
•State,  50  Tex.  Or.  R.  531,  129  S.  W.  627; 
Pye  V.  State.  74  Tex.  Or.  R.  322,  171  a  W. 
741 ;  Wharton.  Crim.  Law  aitta  EA.)  H  S81, 
1226. 

[6]  The  following  lnstrnctl(u  given  b7  the 
court  la  assigned  as  error: 

"You  are  Instructed  that  tlie  Intention  to  w- 

store,  repay  or  replace  money  or  pro|>erty  wrong- 
fully and  unlawfully  appropriated,  does  not  take 
from  the  act  its  criminal  cluiracter.  and  in  this 
case,  if  ywi  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  wrongfully  ind 
unlawfully  appropriated  the  property  beltmging 
to  tbe  partietj  alleged,  the  fact,  if  you  should  find 
it  to  be  a  fact,  that  at  the  time  he  made  the 
appropriation  he  intended  to  repay  or  replace 
at  some  future  time,  the  money  wrongfully  and 
unlawfully  appropriated,  wouu  not  take  from 
the  act  its  criminal  character,  and  the  defend- 
ant would  be  liable." 

We  tbink  the  objection  to  this  Instroe- 
tlon  is  well  taken.  Under  BenL  Code,  | 
2C01,  Intent  to  deprive  or  defraud  the  own* 
er  Is  an  essential  element  in  the  crime  of  lar- 
ceny by  embezzlement  The  InstnictlfKi  com- 
plained of  makes  unlawful  or  wrongful  aih 
proprialkHi  of  another's  property  wtthont  any 
intent  to  deprive  htm  thereof  a  crime.  Sudi 
an  Instruction  Is  not  in  accord  witb  tbe  statu- 
tory definition  of  the  crime,  nor  witb  tlw 
authorities. 

"ITie  word  'unlawfully,',  where  used  In  tbe  In- 
struction, does  not  8U[>pIy  the  (place  <^  the) 
word  'felonious,'  or  the  word  *fraauul«itly.*  cto, 
for  while  defendant  may  have  uatawfully  con- 
verted the  money  to  his  own  use,  tt  does  not 
necessarily  follow  tbat  he  did  so  'With  a  feloni- 
ous or  fraudulent  latent,  and  unless  he  did  so 
with  such  intent  he  is  not  guilty  of  embezxle- 
meot,  although  the  statute  does  not  in  express 
terms  require  that  there  should  be  a  criminal  in- 
teut."  State  v.  Cunningham,  154  Mo.  161.  a& 
S.  W.  282. 

"Where  defendant,  having  borrowed  a  diamond 
ring  pawned  it  with  intent  to  redeem  it,  and 
without  any  fraudulent  intent  to  permaneotly  de- 
prive the  owner  of  the  property,  be  was  aoc 
guilty  of  theft  as  bailee ;  the  fraudulent  intent 
existing  at  tbe  time  of  tbe  conversion  being  aa 
essential  elemmt  of  the  cAenae."  Taylor  t. 
State,  60  TIez.  Cr.  B.  877.  07  &  W.  4«S  (a^Ua- 
bus). 
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"The  rule  of  law,  with  BOine  exceptions,  whidi 
do  not  apply  to  our  case,  is  tbis:  That  when  on 
set  is  forbidden  by  law  to  be  done,  the  intent 
to  flo  the  act  is  the  criminal  intent  and  the  law 
presumes  the  intent  from  the  commission  of  the 
act;  but  when  an  act  becomes  criminal  only  by 
reason  of  the  intent,  nnless  the  intent  is  proved 
the  offense  is  not  provetl,  and  tbis  intent  must 
be  found  br  the  jury  na  a  fnct  from  tbe  evid«ice. 
It  i»  for  them  to  infer  it.  and  not  for  tbe  court. 
•  •  •  This  shows  clearly  that  the  mere  act 
of  converting  the  property  to  the  defendnnt'a 
own  use  is  not  sufficient  to  constitute  the  offense, 
an<l  that  it  is  incumbent  upon  the  state  to  go 
a  step  farther  and  prove  that  it  was  done  with 
a  fraudulent  purpose."  State  t.  McDonald,  133 
K.  C.  680.  45  S.  E.  682. 

See,  Dlso,  State  t.  T-entz,  184  Mo.  223,  83 
S.  W.  970;  State  v.  Hellly,  4  Mo.  App.  392; 
Tnfthlina  v.  People,  58  Colo.  98,  144  Pac.  200. 

[f]  The  following  Instractlon  requested  by 
appellant  was  refused  by  the  court: 

"You  are  instructed  that  under  the  laws  of 
tbe  stnte  of  Washington  if  a  person  in  convert- 
ing pmpertT  to  his  own  use  doea  ao  under  a 
bona  fide  claim  of  title  thereto,  he  ia  not  ^ilty 
of  the  crime  of  larceny,  althouKh  his  claim  of 
title  was  not  sood,  and  in  this  case  you  are  in- 
atructeil  tbnt  if  the  defendant  after  negotiating 
with  Peter  Hnfches  for  a  trade  believed  that  this 
note  in  question  was  bis,  end  so  believing  usmi 
the  proceeds  aa  his  own,  joa  cannot  find  the 
defendant  guUt^pi'* 

Tbla  instmetlon  was  addressed  to  the  ftcts 
In  evidence,  while  the  court  la  Its  charge 
merely  covered  the  matter  hy  an  abstract 
statement  In  tbe  language  of  the  statute  de- 
fining the  offense  of  larceny  by  embezzlement 
It  Is  said  In  Brickwood's  Sa^et^  on  In- 
■tractiwis  to  Jaries.  1 179: 

"InstructitKis  should  be  framed  with  reference 
to  the  circumstances  of  tbe  case  on  trial,  and 
not  be  expressed  in  abstract  and  general  terms, 
when  such  terms  may  midead  instead  of  en- 
listening  the  jury." 

See,  also,  Blashfleld,  InstnictloDs  to  Juries, 
f  92;  SUte  v.  McCann.  16  Wash.  240,  272. 
47  Pac.  443.  49  Paa  216;  State  t.  Kolette, 
101  Pac.  1042. 

We  think  that  tbe  refusal  ot  Uie  foregoing 
InMniction  constltnted  prejudicial  error.  Tbe 
other  Instmetimis  requested  and  refused  were 
suffictoitly  covered  by  tlioee  given  b7  tbe 
court. 

The  challenge  to  tbe  suffidency  oS  tbe  eri- 
dence  was  properly  denied.  The  cmtentlm 
la  that  the  evldmce  on  the  part  of  the  state 
did  not  tend  to  prove  tbe  crime  alleged,  that 
It  tended  to  show  tbe  coorersion  of  a  cheek 
or  credit  while  the  diarge  is  a  oouTeralon  of 
money;  but  without  further  reviewing  the 
evidence,  we  find  no  merit  in  the  contention. 

For  the  errors  Indicated  above  in  the  ex- 
clusion of  evidence  and  tbe  giving  and  re- 
fusal of  Instructions,  the  Judgment  of  convio- 
Hon  ia  reveraed,  and  a  new  trial  awarded. 

EU^S,  a  J.,  and  M013NT,  and  PABKER, 
JJ^  concur.  HOLCOMB,  3^  concurs  In  tbe 
resnlt 


m  N.  M.  630) 
STATE  V.  MONTES.   (No.  1990.) 
(Supreme  Oourt  of  New  Mexico.  June  1«  1017.) 

fSytlahut      thg  Court.) 

1.  HoinciDE  ®=»137  —  Indictment  —  Death 
FKOM  Wound. 

An  indictment  charging  A.  with  having  in- 
flicted a  mortal  wound  upon  B.,  of  which  mortal 
wonnd  the  said  B.  thence  continually  languished 
until  a  certain  day,  tbe  said  B.  languiftbing  did 
die,  sufficiently  alleges  that  B.  di^  of  tbe  mortal 
wound  alleged  to  have  been  inflicted  by  A. 

[Ed.  Note.— For  other  caaes,  see  Honudde. 
Ont  Dig.  U  228-230.] 

2.  GbiUiinal  Law  49102&— Houicids  4»137 
—iNDiCTHENT— Place  oe  Deatii— Appbai.. 

(a)  Under  section  G570,  Code  1015,  trial  of 
one  charged  with  homicide  may  take  place  either 
whore  tbe  mortal  wound  was  inflicted  or  where 
the  person  died.   Held  that,  where  homicide  is 

firoeecuted  in  county  where  mortal  wound  was 
nflicted,  indictment  whfdi  omits  allegation  of 
place  of  death  of  deceased  la  not  fatauy  dftfee- 
tlve. 

(b)  Nosjarlsdietlonal  qtnitlons  cannot  ba  rais- 
ed first  time  on  appeal. 

[Ed.  Note.— For  other  casa^  see  Criminal 
I«w,  Cent.  Dig.  H  2619,  262(>rBomieide*  Gent. 
Dig.  iS  228-230.] 

Appeal  from  District  Oourt;  Orant  Coun- 
ty; Meblett,  Judge. 

Pedro  Montes  was  convicted  of  murder  in 
tbe  first  degree,  and  he  appeals.  Affirmed. 

A.  B.  Ben^an,  aC  Santa  1%  tor  appellant 
Harry  S,  Bowman,  Asst.  Atty.  Qol;  for  the 
State. 

HANNA,  0.  J.  Tbe  appellant,  Pedro  Mon- 
tes; was  tried  and  convicted  of  murder  In 
tbe  first  degree  in  the  district  court  for  Qrant 
county  and  sentenced  to,  be  hanged. 

ED  1.  The  transcript  filed  by  appellant 
contalDs  only  the  record  proper,  and  but  two 
questions  are  presented  for  our  considera- 
tion. Tbe  first  question  Is  that  tbe  trial 
court  was  without  Jurisdiction  for  the  rea- 
son that  the  indictment  is  defective  In  not 
stating  the  cause  of  death  of  Rufina  VUla- 
nueba.  After  alleging  the  assanlt,  the  indict- 
ment proceeds  to  charge  the  following: 

**  •  •  •  did  strike,  penetrate  and  wonnd. 
giving  to  the  said  Bu&na  Villanuetm,  then  and 
there  with  the  leaden  bullets  aforesaid.  •  •  « 
in  and  upon  the  head  and  body  of  her  the  said 
Rufina  Villanueba,  one  mortal  wound,  of  which 
said  mortal  wound  the  said  Rufina  Villanueba, 
thence  contiQually  languished  until  the  eighth 
day  of  January,  in  the  year  aforesaid,  she  the 
said  Rufina  Villanueba  languishing  did  die," 

The  c(mtentlou  of  appellant  Is  that  Rufina 
VUlanueba,  though  mortally  wounded,  might 
have  languished  of  the  hurt  and  died  of 
poison,  [meumonla,  or  of  another  assault,  for 
all  that  tbe  Indlctmmt  dlsdoses:  Counsel 
for  appellant  criticizes  the  holding  of  this 
court  in  tbe  case  of  Territ(n7  t.  Benito  Lo- 
bato,  17  N.  M.  606,  134  Pac.  222.  U  R.  A. 
1817a,  1226,  saying  that  *'13ie  court  evident- 
ly strained  the  law  against  tbe  defendant, 
Instead  of  In  his  favor."  This  statement  and 
others  contained  In  his  brief  are  without  any 
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foundation  whatever.  The  Lobato  Case,  cited 
supra.  Is  controlling  on  this  point  of  law. 
There  the  Indictment  alleged: 

"Of  which  said  mortal  wound,  the  said  Joan 
Trujillo  thence  ciHitinuBlly  languished  until,  on 
the  30th  day  of  December,  X  D.  1809,  •  *  * 
he  there  diod." 

The  court  held  that  the  indictment  suffi- 
ciently allied  that  the  deceased  died  of  the 
mortal  wound  inflicted  by  the  appellant  In 
tliat  case,  eaylng  : 

"We  do  not  believe  the  language  used  in  the 
indictment  and  quoted  above,  by  any  rule  of  con- 
struction, justifies  the  assertion  that  it  does  not 
charge  that  the  deceased  died  of  the  mortal 
wounds  inBicted  by  the  defendant.  Briefly  stat- 
ed, and  stripped  of  legn)  verbiage,  the  indict' 
ment  charged  that  Tnijillo  was  given  a  mortal 
wound  by  the  defemlant,  'of  which  mortal 
wound'  the  said  Trujillo  'there  died,'  It  is 
true,  the  indictment  alleges,  after  using  the  lan- 
guage 'of  which  said  mortal  wound,'  that  'the 
said  Juan  Trujillo  continually  languished  un- 
til, on  the  30tb  day  of  December,  A.  D.  1900, 
between  the  hours  of  2  and  3  o'clock  in  the 
morning  of  said  day,'  and  that  such  langua|e 
intervenes  between  the  words  'of  which  said 
mortal  wounds'  and  'be  there  died,'  still  it  is  all 
a  part  of  one  sentence,  and  such  language  sim- 
ply relates  to  what  occurred  between  the  inflic- 
tion of  the  wounds  and  the  death.  The  charge 
is  that  be  died  of  the  mortal  wounds,  so  receiv- 
ed, and  the  recital  is  made  that,  of  the  mortal 
Wounds  BO  received,  he  Inngiiished,  followed  by 
a  statement  of  the  time  of  his  death.  The  charge 
is  all  part  of  one  sentence,  separated  only  by 
cummu»,  uud  only  by  a  strained  construction  can 
appellant's  contention  be  sustained." 

The  position  of  appellant  on  this  potnt.  In 
the  face  of  the  foregoing  decision,  is  wholly 

without  merit. 

[2]  2.  (a)  The  second  proposition  unted  by 
appellant  Is  that  the  indictment  Is  defective 
because  It  fails  to  allege  the  place  of  death 
of  Ruflna  Vlllnnueba.  The  Indictment  al- 
leges that: 

"In  the  year  aforesaid,  in  the  state  of  New 
Mexico  aforesaid,  she  the  said  Rufina  Villauucba 
languishing  did  die." 

Appellant  contends  that  the  Indictment 
sliould  have  alleged  definitely  the  county 
wherein  death  occurred,  and  that  an  allega- 
tion of  the  definite  place  of  death  Is  essen- 
tial. Numerous  cases  are  cited  by  appellant 
to  the  effect  that  at  common  law  the  indict- 
ment must  allege  that  the  deceased  died  in 
the  county  In  wblcb  the  Indictment  was 
found,  such  allegation  being  necessary  In 
order  to  confer  jurisdiction,  and  the  case  of 
State  T.  Coleman.  17  S.  C.  473,  is  cited  as  au- 
thority that  such  an  allegation  Is  necessary 
even  where  a  statute  permits  indictment  and 
trial  of  an  offense,  either  where  the  mortal 
wound  was  InQlctcd  or  %vhere  death  ensued. 
That  case  does  so  bold,  but  It  is  one  holding 
to  the  minority  doctrine.  There  the  statute 
made  specific  provisions  for  the  place  of 
trial,  where  the  injury  causing  the  death  was 
inflicted  within  the  limits  of  that  state  and 
death  ensued  beyond  the  limits;  where  the 
Injury  was  Inflicted  by  a  person  within  the 
limits  of  the  state  upon  a  person  without  the 
limits  of  the  state,  or  vice  versa;  where  the 
ln]ui7  causing  death  was  inflicted  hj  one 


person  in  one  county  and  death  ensued  in 
another;  and  where  the  injnry  causing  death 
was  Inflicted  by  a  person  who  was  In  the 
bounds  of  one  county  upon  a  person  who  was 
in  the  bounds  of  another  county.  The  court 
said  that  the  statute  did  not  purport  to  make 
any  change  in  the  rules  of  criminal  plead- 
ing, and  the  Indictment,  not  having  alleged 
the  place  of  death,  was  defective,  both  un- 
der the  statute  and  under  the  common  law. 
Apparently,  the  court  lost  sight  of  the  pur- 
pose and  necessity  of  the  allegation,  for  Its 
principal  purpose,  under  common-law  plead- 
ing was  to  exhibit  the  venue  of  the  offense 
and  thereby  aver  jurisdiction.  But  numer- 
ous other  cases,  where  statutes  of  the  same 
purport  were  in  effect,  reached  a  contrary 
conclusion.  In  State  v.  Baldwin.  15  Wash. 
15,  45  Pac.  650,  the  indictment  failed  to  al- 
lege the  place  of  death,  and  appellant  urged 
that  it  was  therefore  defective  because  It  dis- 
closed that  the  court  had  no  jurisdiction  of 
the  offense  and  that  It  violated  his  constitu- 
tional right  to  be  informed  of  the  nature 
and  cause  of  the  accusation  against  him. 
The  court  referred  to  Ball  v.  U.  S.,  140  U. 
S.  118,  11  Sup.  Ct.  761,  35  L.  Ed.  377,  re- 
lied upon  in  the  case  at  bar  by  appellant, 
and  said  that  It  was  decided  under  common- 
law  principles  and  was  not  applicable  to  the 
case  then  at  bar  because  of  the  existence  of 
a  statute  of  Washington,  whldi  provided, 
among  other  things,  that  all  criminal  trials 
should  be  held  In  the  county  where  the  of- 
fense was  committed.  Speaking  to  the  con- 
tention that  the  failure  to  allege  the  place 
of  death  depi-lred  appellant  of  his  constitu- 
tional right  to  be  appraised  of  the  nature 
and  cause  of  the  accusation  against  him,  the 
court  said  that  the  proposition  was  not  iMre- 
sented  to  the  trial  court,  and  "it  was  not  er- 
ror going  to  the  Jurisdiction  ot  the  conrt,  and 
from  the  proofs  It  la  apparent  that  no  harm 
resulted  to  the  defendants."  In  Roberson  t. 
State.  42  Fht.  212.  216,  28  Soath.  427.  429. 
the  Identical  question  presented  in  this  case 
was  before  the  court  It  Is  said  that  the 
true  «Hnmon-law  rule  probably  was  that  the 
offense  was  committed  where  the  mortal 
wound  was  inflicted.  The  court,  under  a 
statute  ^milar  to  oura  (sectlMi  5570,  Code 
1015).  said: 

"So  far  as  showing  jurisdiction  in  the  court 
is  concerned,  it  is  evident,  under  the  statutes 
mentioned,  that  an  allegation  of  a  mortal  wound 
in  a  county  in  this  state,  and  the  consequent 
death  therefrom  within  a  year  and  a  day.  would 
be  sufficient  to  give  jurisdiction  in  the  county 
where  the  mortal  blow  was  struck.  If  the  mor- 
tal wound  is  inflicted  in  a  county  in  this  state, 
jurisdiction  attaches  there,  whether  the  death  re- 
sulted in  another  county  of  the  state,  or  be- 
yond its  territorial  limits.  The  question  here, 
however,  is  not  entirely  one  of  jurisdiction,  but 
one.  also,  of  pleading,  and  a  direct  assault  was 
made  on  the  indictment  by  motion  to  quash  on 
account  of  the  failure  to  allege  where  the  death 
occurred.  The  American  decisions  are  in  con- 
flict on  the  point,  an  apparent  majority  in  nora- 
ber  sustaining  an  indictment  without  an  alle- 
gaticm  as  to  uo  place  of  death.'* 
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The  Justice  writing  the  opinion  In  that 
case  said  that  he  believed  that  the  place  of 
death  should  be  averred  in  an  Indictment  for 
homicide,  but  the  majority  of  the  court 
reached  the  opposite  conclusion,  in  view  of 
the  statute.  In  the  concurring  opinion,  the 
court  reasoned  that  at  common  law  the  place 
of  death  might  be  laid  In  the  county  where 
the  mortal  wound  was  Inflicted,  and  that 
proof  of  death  in  a  different  county  was  not 
a  fatal  variance;  hence  it  was  apparent  that 
the  allegation  was  essential  only  for  the  pur- 
pose of  showing  renue  or  Jurisdiction.  TJo- 
dcr  the  statute  of  that  state,  similar  to  ours 
as  we  have  said,  the  Indictment  was  held  to 
be  good.  In  Albright  y.  Territory,  11  Okl. 
497,  69  Pac  789,  the  court  said  that  the  al- 
legation of  the  place  of  death  was  essential 
at  common  law,  to  confer  jurisdiction,  but 
that  under  the  statute  of  that  state,  provid- 
ing fur  trial  of  homldde,  either  where  the 
mortal  wound  was  inflicted  or  death  occur- 
red, the  allegation  was  not  essential.  See, 
also,  Loyd  v.  State,  6  Okl.  Cr,  76,  116  Pac. 
059,  961;  State  v.  Jones,  38  La.  Ann.  702; 
State  r.  Bowen,  16  Kan.  476;  13  R.  O.  L. 
"Homtdde."  |  1S6;  and  note  to  Common- 
wealth T.  Snell,  3  U  R.  A,  (N.  S.)  1010.  In 
this  note  the  author  concludes  that  an  al- 
legation of  the  place  of  death  Is  not  neces- 
sary under  statutes  giving  the  courts  of  ei- 
ther the  place  where  the  mortal  wound  was 
inflicted,  or  where  death  occurred,  jurisdic- 
tion over  the  homicide.  The  cases  for  and 
against  this  conclusion  will  be  found  col- 
lected in  that  not& 

2.  (b)  We  are  satisfied  that  the  contenUon 
of  appellant  on  this  point  is  without  merit, 
but  an  additional  reason  exists  for  that  con- 
clu^n.  The  record  falls  to  disclose  that 
the  indictment  was  made  the  subject  of  at- 
tadE  on  this  point  at  any  time.  The  court 
acquired  Jurisdiction  by  the  allegation  that 
the  mortal  wound  was  Inflirted  In  the  coun- 
ty of  Grant,  and  the  question  presrated, 
made  on  the  theory  that  the  indictment 
should  have  bera  more  deflnlte  so  that  appel- 
Uint  might  Intelligently  prepare  fals  defense, 
is  noojurisdictlonal  and  cannot  be  consider- 
ed here  for  the'flrst  time. 

The  only  other  contention  made  by  appel- 
lant is  that  the  indictment  attempts  to 
charge  several  offraaes.  tlie  attack  b^ng  on 
the  ground  of  grammar  and  syntax,  and  that 
section  5570,  Code  1015,  has  no  bearing  upm 
the  secMid  point  discussed  herein,  l^e  in- 
dictment Is  not  defective  for  the  reasons 
argued  or  asdgned,  and  the  cmcluslon  reach- 
ed in  the  discussion  of  the  second  point  here- 
in makes  it  unnecessary  to  restate  the  rea- 
•ODS  why  Uie  secmd  contention  under  this 
pt^Dt  Is  without  merit 

The  Judgment  of  the  trial  court  ia  thwe- 
tare  affirmed,  and  it  Is  so  ordered. 

PABEBB  and  ROBERTS,  JX,  concur. 


(101  Kan.  :0) 
RICE  V.  RICE  et  sL   (No.  20534.)  • 
(Supreme  Court  of  Kansas.   June  0,  1017.) 

(SvUaiuM  Jtv  the  Court.) 

1.  KviDENCK  es»423(l)— Pabol  EnDENCK— 
GBOUND  of  WBrTTEN  Obliqatton. 

Although  the  terms  of  a  written  obligation, 
asaumed  to  be  valid,  cannot  be  varied  by  parol, 
it  may  be  shown  by  parol  what  caused  the  party 
thus  to  obligate  umself,  and  thereby  test  the 
question  whether  he  Is  legally  bound,  as  the 
writing  Imports,  or  whether  he  is  by  any  cause 
wholly  or  partially  freed  firom  liability  thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |S  1957,  19G0.] 

2.  Evidence  «=9432— Pabol  Evidxiccb— Faii.- 
UBB  or  Consideration  fob  Note. 

In  a  foreclnsiire  suit  between  the  Immediate 
parties  to  the  note  and  mortgage  parol  evidence 
is  always  admissible  to  show  a  failure  of  con- 
sideration, or  that  the  note  and  mortgage  were 
given  merely  as  accommodation  to  the  payee. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  lOSl-1989.] 

3.  Gifts  iS=»40(4)— Mortoaoes  «=»25(«)— Vol- 
untary Gift  of  Uealtt— Considebation 

■  for  Mortoaoe— Evidence. 

The  evidence  eiamined.  and  held  sufficient 
to  support  findings  to  the  effect  that  a  warranty 
deed  from  plaintiff  to  his  nephew,  one  of  the 
defendants,  conveying  certain  real  estate  waa 
intended  by  the  plaintiff  as  a  voiutary  gift,  and 
that  a  note  and  mortgage  executed  to  him  at  the 
same  time  by  the  nephew  for  the  amount  stated 
as  consideration  for  the  deed  were  given  without 
consideration  and  intended  as  an  accommoda- 
tion to  the  payee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  %  95;  Mortgages,  Cent.  Dig.  %%  42,  18^4.1 

Appeal  from  District  Court,  Graham 
County. 

Suit  to  foreclose  a  realty  mortgage  by  A. 
J.  Rice  against  Louis  H.  Rice  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

W.  L.  Sayers,  of  HUl  City,  and  Z.  a  Ull- 
llkln,  of  Salina,  for  appellant  F,  D.  Turck, 
of  Bill  aty,  and  Burch,  lAtowlch  &  Royce, 
of  Salina,  for  appellees. 

PORTER.  J.  The  plalnUff  is  the  uncle  of 
defendant  I*  H.  Rice,  and  brought  this  suit 
to  foreclose  a  mortgage  on  residence  proper- 
ty in  Hill  City  occupied  L.  H.  Rice  and 
n*lffc 

The  note  for  $0,600  and  the  mortgage  were 
executed  February  4,  190S,  signed  by  U  H. 
Rice  a  day  or.  two  before  his  marriage.  The 
onsvrer  alleges  that  on  that  date  the  prop- 
erty which  was  then  owned  by  the  plalntttf 
was  conveyed  1^  warranty  deed  to  U  H. 
Rice  as  a  voluntary  gift,  and  at  the  same 
time  and  at  the  plalntifTs  request  the  note 
and  mortgage  were  executed,  but  without 
any  consideration,  and  mertiy  for  the  ac- 
commodation of  the  plaintiff,  who  stated 
that  he  was  a  heavy  borrower  of  bonks  and 
others,  and  deEdred  the  note  and  mortgage 
so  be  could  use  them  as  collateral  to  loans 
he  might  make  In  the  fDtnre,  and  that  his 
nephew  would  never  be  called  upon  to  pay 


4tB»ror  oOiar  cai—  SM  same  topio  ud  KBtT-NtniBBR  In  aU  KoF-Nnmbmd  Dlserts  and  indesM 

•Rabearlng  dutied  July  U,  1917. 
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the  note,  and  that  the  mortgage  slioald  nev- 
er be  enforced  against  tbe  property.  1*.  H. 
Sice  further  alleges  In  bla  answer  tbat  he 
had  full  confidence  In  bis  uncle  and  exe- 
cuted tbe  note  and  mortgage  In  reliance  upon 
these  r^resentatlons.  The  court  fttund  for 
tbe  defendants  on  the  facts,  and  gave  Judg- 
ment agflinsc  tbe  plaintiff,  who  appeals. 

[3]  Tbe  court  made  the  following  findings 
of  fact: 

"In  190G  the  plaintiff  was  a  resident  of  Hill 

City,  Graham  county.  Kan.  He  was  then  and 
now  is  a  bachelor.  He  has  no  living  relatives 
in  this  county  excepting  the  defeadaot.  and  had 
no  relative  living  here  at  tbe  time  of  thd  trans- 
actions involved  in  this  suit,  other  than  defend- 
ant. Defendant  is  a  nephew  of  plaintiff.  In 
1006  defendant  came  to  this  county  and  soon 
afterwards  he  entered  tbe  employ  of  plaintiff. 
At  tliat  time  the  plaintiff  was  tbe  owner  of  about 
100  quarter  sections  of  land  in  Graham  and 
Books,  and  about  twenty  quarter  sections  in 
Atchison  county.  He  also  owned  tbe  lots  in  guee- 
tioa  in  this  suit,  being  lots  7  and  8  in  Hill  City. 
This  property  was  largely  free  from  incum- 
brance. The  business  of  plaintiff  at  this  time 
was  extensive  and  required  constant  supervision. 
In  this  state  of  plaintifTs  business,  tbe  defend- 
ant entered  the  plaintiff's  employ  at  a  compen- 
sation of  $2.75  per  day.  He  assisted  tbe  plain- 
tiff in  all  ways  in  looking  after  his  business  and 
property.  Some  time  after  entering  tbe  plain- 
tifTs employ,  plaintiff  became  a  large  owner  of 
a  telephone  system  and  defendant  was  put  in 
charge  of  it.  In  1908  plaintiff  was  informeil  of 
the  prospective  marriage  of  defendant  with  one 
Mips  Clara  Law,  of  pood  family,  who  lived  about 
twelve  miles  south  of  Hill  City.  Miss  Law  was 
the  owner  of  some  land  lying  in  her  neighbor- 
hood, where  she  and  her  husband-to-be  had 
planned  ta  make  their  home.  Wishing  to  retain 
tbe  defendant  in  his  employ  and  to  have  defend- 
ant do  bis  work  from  Hill  City  as  his  headquar- 
ters, and  also  desiring  to  matte  a  borne  for  bis 
nephew  and  bis  wife  and  also  for  himself  in  the 
future  in  his  declining  years,  plaintiff  proposed 
to  builtl  a  bouse  on  tbe  lots  in  suit  and  give  it 
and  the  land  on  which  it  was  to  be  built  to  the 
defendant.  The  defendant  agreed  to  accept  such 
gift  and  to  furnish  a  room  In  tbe  proposed  bouse 
for  tho  use  of  plaintiff.  Tbe  bouse  has  been 
built  and  occupied  by  defendant  and  plaintiff 
and  his  wife  ever  since.  The  defendant  and 
Clara  Law  were  married  on  February  6,  1908. 
The  day  before  their  marriage,  defendant  and 
plaintiff  went  to  the  office  of  one  W.  U.  Hill, 
a  notary  public  of  this  county,  residing  in  Hill 
City,  and  bad  him  prepare  a  warranty  deed  of 
the  lots  in  suit  for  himself  as  grantor  to  defend- 
ant as  grantee.  At  the  same  time  a  mortgage 
'was  made  by  defendant  to  plaintiff  covering  the 
same  lots.  Tbe  express  consideration  of  both 
the  deed  and  mortease  was  $G,500.  but  no  real 
consideration  was  given  for  iL  This  deed  was 
delivered  to  defendant  by  plaintiff  about  tbe  day 
of  the  wedding.  It  was  kept  by  defendant  for 
a  short  time,  and  afterwards  was  delivered  into 
tbe  possession  of  plaintiff  for  safe-keeping. 
When  the  mortgage  was  made  it  was  retaine<l  by 
plaintiff.  At  the  time  of  delivery  of  tbe  mort- 
gage it  was  agreed  and  understood  between  and 
by  both  the  plaintiff  and  defendant  that  tbe 
mortgage  was  to  be  used  only  for  tbe  accommo- 
dation of  plaintiff  in  case  be  so  desired  to  use 
it,  but  otherwise  wos  not  to  become  of  any  force 
or  effect  as  a  lien  upon  the  lots  in  tbe  suit.  It 
was  not  so  used,  but  has  been  kept  in  the  pos- 
sessioc  of  plaintiff  at  all  times  since.  This  mort- 
gage was  made  to  fall  due  tive  years  after  date 
without  interest.  Neither  tbe  deed  nor  the  mort- 
gage have  been  recorded  in  tbe  office  of  the 
register  of  deeds,  nor  has  tbe  mortgage  at  any 
time  been  retained  bj  plaintUE  to  the  assessor 


for  taxation.  At  the  time  of  the  making  of  the 

dked  and  the  mortgage  a  6rst  mortgage  mted 
on  tbe  lots  in  suit  and  on  three  quarter  sectiona 
of  land  worth  about  tbe  face  value  of  such  mort- 
gage, and  the  lots  themselves  with  their  improve- 
ments were  worth  about  S3,500.  After  the  mak- 
ing and  delivery  of  tbe  deed  and  the  mortgage, 
some  additional  improvements,  which  have  in- 
creased its  value  to  about  f4,000.  At  tbe  time 
plaintiff  decided  to  make  a  gift  of  the  property 
to  defendant  tbe  honse  had  not  been  b^n,  and 
the  value  of  the  property  then  did  not  exceed  the 
sum  of  $1,000.  Plaintiff  gave  possession  of  the 
property  to  defendant  when  the  honse  was  snffi- 
ciently  GnLshed  for  living  in,  intending  that  he 
should  have  it  as  his  own,  and  defendant  took 
possession  of  it  and  has  ever  since  occupied  it  as 
his  own,  and  plaintiff  has  made  his  home  with 
defendant  as  a  member  of  his  family.  Plaintiff 
has,  since  the  house  waa  built  an<l  occupied,  put 
some  other  improvements  on  the  lots,  btit  he  has 
done  so  voluntarily  and  for  tbe  benefit  of  tbe 
defendant.  He  has  also  paid  some  taxes  as- 
sessed against  the  land,  but  be  has  done  so  vol- 
untarily and  for  the  benefit  of  the  defendant, 
and  has  been  paid  the  peater  part  of  such 
advances.  The  property  m  suit  was  given  to 
defendant  by  plaintiff  as  a  free  and  voluntary 
gift.  Its  possession  was  taken  by  defendant  and 
accepted  aa  such  gift.  The  mortgage  was  given 
without  consideration  having  been  given  for  it 
by  plaintiff.  It  was  given  by  defendant  and  ac- 
cepted by  plaintiff  for  the  latter's  accommoda- 
tion, and  not  to  hold  it  as  a  hen  op<ni  tbe  lot^ 
and  with  the  understanding  and  agreement  be- 
tween them  tbat  it  should  never  become  a  lion 
upon  the  lots,  and  that  payment  of  it  should 
never  be  exacted  from  defendant  by  plaintiff." 

Tbe  findings  are  sostalned  by  fsnfllclent 
evidence.  The  defendants*  claims  In  regard 
to  the  execution  of  tbe  Instruments  are  borne 
out  by  tbe  circumstances  set  forth  in  the 
findings  as  to  the  relationship  of  the  parties, 
and  tbe  business  and  friendly  relations  which 
existed  between  them  at  the  ttme  the  instru- 
ments were  executed  and  whldi  continued  for 
years  afterwards. 

[t.Jl  The  first  contention  Is  teat  the  exe- 
cution of  the  note  and  morfgnge  and  of  the 
deea  are  one  transaction.  This  may  bt  con- 
ceded; tbe  answer  alleges  tbat  they  were 
both  executed  at  the  same  time  and  place. 
They  are  to  be  considered  as  one  transac- 
tion, 80  as  to  give  force  and  effect  to  both 
when  It  can  be  reasonably  done.  But  the 
application  of  this  doctrine  does  not  prevent 
either  party  from  proving  tbe  focts  as  to  tbe 
actual  consideration  for  either  or  both  instni'- 
ments.  Tbe  plaintiff  was  ctnupetent  to  make 
a  voluntary  gift  of  the  property  to  bis  oerh* 
ew.  He  might  have  made  a  voluntary  gift 
to  his  nephew  of  $5,000  In  government  bonds, 
and  at  tbe  same  time  and  place  be  might 
have  made  an  arrangement  by  whlcb  he  boz^ 
rowed  tbe  bonds  from  bis  nephew  to  use  as 
collateral  security  with  tbe  understandlns 
that  be  would  retnm  them  to  tbe  nephew. 
In  a  sense  the  giving  and  tbe  borroidng 
would  be  all  one  transaction.  The  posses- 
sion of  the  bonds  would  be  prima  fade  evi- 
dence that  tbe  uncle  continued  to  own  them, 
but  the  nephew  might  be  able  to  establish 
by  competent  evidence  the  &cts  showing 
tbat  tbe  bonds  belonged  to  bim. 

It  is  contended  that  the  court  erred  la  ad- 
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mlttins  parol  evidence  Tsrying  tbe  terms  of 
the  note  and  mortgage.  The  evidence,  bow* 
ever,  was  not  offered  for  that  purpose.  The 
defmdants  concede  tbat  the  Instruments  are 
precisely  wliat  tbe  maker  and  tbe  payee  In- 
teoded  them  to  be — a  note  and  mortgage, 
whlcb  in  the  bands  of  a  boldo:  in  due  course 
would  be  enforceable  against  tbe  maker  and 
against  tbe  property  described  In  tbe  mort- 
gage; Tbis  Is  a  suit  between  tlie  original 
liarties,  and,  as  said  In  Bartholomew  v.  Fell, 
92  Kan.  64,  130  I^c.  1016: 

"Between  tbe  original  parties  to  a  written 
iBStrument  the  rule  excluding  parol  evidence 
in  coDtradictioD  of  a  written  agreement  is  not 
iofrioged  bjr  proof  that  the  instrument  was  nev- 
«r  deliverea,  or  was  ddivered  to  take  effect  only 
apoD  the  happening  of  some  future  event. 
Syl.  a. 

"The  objection  to  parol  evidence  does  not  ap- 
Viy  where  it  is  offered  not  for  the  purpoae  of  con- 
tradicting or  varying  the  effect  of  a  written 
contract  of  admitted  authority,  bnt  to  dibprove 
tbe  legal  existence  or  rebut  the  oppration  of  the 
instrument,  and  in  order  to  uetermine  the  valid- 
ity of  the  writing  the  true  character  of  the  trans* 
action  may  always  be  shown."   17  Cyc.  604. 

"The  rule  which  prohibits  the  introduction  of 
parol  evidence  to  vary  a  written  instrument  has 
no  application  when  the  legal  exietence  or  bind- 
ing force  of  tbe  instrument  is  in  question." 
Webster  v.  Smith,  72  Vt.  12,  13.  47  Aa  101. 

A  case  In  point  is  Campbell  v.  Davis  et  al., 
M  Miss.  164.  47  South.  546,  19  Aon.  Cas.  239. 
Tbe  parol  evidence  went  to  show  that  the 
actual  consideration  was  $200,  but  tbat  at  tbe 
payee's  request  tbe  amount  was  stated  as 
$700,  in  order  that  the  payee  might  use  tbe 
paper  as  collateral.  Tbe  court  held  that  this 
does  not  violate  the  rule  against  parol  evl- 
deuce  to  vary  a  writing,  but  Is  merely  show- 
ing the  real  consideration  for  the  note.  In 
tbe  opinion  It  was  said: 

'"Tliis  brings  the  case  squarely  within  tbe 
well-establisbed  rule  thua  admirably  stated  by 
Judge  Campbell:  "The  terms  of  an  obligation, 
assumed  to  be  valid,  cannot  be  varied  by  parol; 
but  it  may  be  shown  by  psroi  what  caused  tbe 
party  to  thus  oh1if;e  himself.  That  consists  with 
the  written  obligation,  and  does  not  vary  it. 
Tbe  riRbt  to  show  tbe  real  consideratioD  is  a 
ijualification  of  the  general  rule  of  the  admissi- 
bility of  parol  evidence  to  alter  the  terms  of  a 
written  contract,  and  i&  as  well  established  as 
the  rule  itself.  What  I  bind  myself  by  writin? 
to  do  cannot  be  varied  by  parol;  but  I  may  al- 
ways show  by  parol  what  induced  me  to  thus 
bind  myself,  and  thereby  test  the  question  wheth- 
er I  was  lejrally  bound,  as  the  writing  imiiorts, 
or  whether  1  have  been  by  any  cause  wholly  or 
partially  freed  from  my  obligation.'  Cocke  v. 
Blar-kboum,  57  Miss.  080."  04  Miss.  107,  47 
South.  547  (19  Ann.  Cas.  239). 

The  Xegotlable  Instruments  Law  (section 
6M3.  Gen.  SUt.  lOlS)  authorizes  the  testi- 
mony of  which  the  plaintiff  complains.  It 
reads: 

"As  between  immediate  parties,  and  as  re- 
gards a  remote  party  other  than  a  holder  in  due 
course,  •  •  •  the  delivery  may  be  shown  to 
have  been  conditional,  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  trausferrmg  tbe 
property  in  instrument," 

Tbe  finding  of  tbe  court  tbat  at  tbe  time 
of  tlie  delivery  of  tbe  mortgage  it  was  under- 


stood and  agreed  between  tbe  parties  tbat 
the  mortgage  was  to  tie  used  only  for  tbe  ac- 
commodation of  plaintiff  in  caae  be  so  desired, 
but  otherwise  was  not  to  become  of  any  force 
or  ^ect  as  a  lien  upon  tlte  property,  tbat  it 
bad  not  been  so  used,  but  remained  In  the 
possession  of  the  plulntlff  at  all  times  since, 
is  a  finding  of  the  facts  which  brings  the 
case  within  tbe  section  of  the  statute  Just 
quoted. 

It  la  contended  there  was  error  in  admi^ 
ting  the  testimony  of  Mrs.  Law,  mother  of 
Mrs.  Rice,  to  the  effect  that  L.  H.  Rlt«  told 
her  that  Che  plaintiff  bad  given  tbe  property 
to  blm.  There  was  other  competent  evidence 
fully  snstalnlDg  the  court's  findings  of  tbe 
facts  with  reference  to  the  gift  of  the  prop- 
erty, so  that  in  any  event  tbe  admission  of 
the  evidence  cannot  be  regarded  as  reversible 
error.  The  trial  was  by  the  court,  and  tbe 
court  ruled  that  the  evidence  would  be  con- 
sidered only  in  cmnectlon  wltb  tbe  testi- 
mony of  L.  U.  Itlce  tbat  tbe  plaintiff  directed 
him  to  make  this  communication  to  Mrs. 
Law,  and  tbe  evidence  tended  to  show  tbat 
L.  H.  Kice  was  the  agent  of  tbe  plaintiff  for 
the  purpose  of  making  tbe  statement. 

Tbe  findings  sustain  the  Conclusions  oi 
law  by  whlcb  tbe  judgment  barred  the  plain- 
tiff from  all  interest  In  tbe  pn^rty  and  de- 
nied his  right  to  maintain  the  action  upon 
the  note  and  mortgage. 

The  judgment  is  atUrmed.  All  tbe  Justices 
concurring,  except  DAWSON^  Jh  who  did  not 
sit 


(101  Kan.  161) 

CRAVENS  et  al.  v.  PUTNAM,  Mayor,  et  aL 
(So.  20022.) 
(Supreme  Court  of  Kansas.   June  0,  1017.) 

(SvUabm*  Ay  the  Court.} 

1.  Municipal  Cobpokations  «=>4A5— SraeBr 
Paving— X^x^o  District— Special  Assess- 

UENTS. 

The  statute  having  prescribed  what  shall 
constitute  a  taxing  district  in  the  matter  of  pav- 
ing a  street,  and  also  the  mode  of  making  spe* 
cial  assessments  of  private  property  to  pay  tor 
the  paving.  It  must  be  closely  followed,  and  a 
substaiitini  departure  from  the  mi-tliiti)  preccrib- 
ed  by  tbe  Legislature  will  invalitlate  tbe  asseas- 
ment. 

[Ed.  Note.— For  other  cases,  see '  Mnnidpal 

Corporations,  Cent  Dig.  S  llOS.] 

(Additional  Bj/lJabui  bg  Editorial  Staff.) 

2.  Municipal  CoRroHATioNS  «=»4(tr>  —  Pav- 
ing SiKEET— Taxing  Disirict— "Block." 

Under  Oen.  St.  1015,  S  170[i.  providing  that 
in  cities  of  the  second  class  paviuK  assi'ssmcnta 
Khali  be  made  for  encb  block  separately  on  all 
lots  to  the  center  of  the  block  on  either  side 
of  tbe  street,  the  word  "block"  menns  the  plat- 
ted portion  of  a  city  surrounded  by  streets. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Cent.  Dif.  {  llOa 

For  other  definitionii.  see  Words  and  Phrases, 
First  and  Second  Series,  Block.] 

Appeal  from  District  Court,  Saline  County. 
Action  for  injunction  by  R.  P.  Cravens  and 
others  against  EX  J.  Putnam,  Mayor  of  Sa- 
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^a,  and  others.  Judgment  for  phdntUEs, 
and  defendants  appeal.  Affirmed. 

W.  B.  Crowtber  and  H.  0.  Tobey,  botb  of 
Salina,  for  appellants.  Z.  a  MllUUn,  of 
Sallna.  fbr  appellees. 

JOHNSTON.  Q  J.  This  was  an  action  by 
the  owners  of  lots  In  Sallna  to  enjoin  the 
officers  of  the  city  from  levying  and  collect- 
ing Illegal  assessments  made  upon  thelf 
lots  for  the  paving  of  Front  street,  and  also 
to  prevent  the  Issuance  of  bonds  to  pay  for 
the  paving.  In  the  preliminary  steps  the 
officers  of  the  city  designated  the  extent  ot 
tbe  paving  district  and  undertook  to  make 
It  Include  blocks  and  parts  of  blocks  aa  In- 
dlcated  on  the  following  plat: 
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Oypsvm  avenue,  Inm  avenue,  Oakdale 
avenue,  Walnnt  street,  and  Front  street  are 
regolarly  laid  out  streets  of  the  dty.  The 
distance  between  the  south  line  of  Iron 
avenue  and  tbe  north  line  of  Oypsum  avenue 
is  418  feet,  and  tbe  west  line  of  Front  street 
between  Iron  avenue  and  Walnut  street  It, 
aot  Intersected  by  any  cross  street.  Second 
street,  west  of  Front  street,  runs  parallel 
with  Front  street  and  250  feet  west  of  It. 
The  part  of  Front  street  Improved  extends 
from  Iron  avenue  past  Gypsum  avenue  to 
Walnut  street,  and  the  authorities  undertook 
to  Include  in  the  paving  district  the  territory 
to  the  middle  of  block  6,  abutting  on  Front 
street,  and  also  a  large  part  of  block  14  lying 
on  the  south  side  of  Gypsum  avenue;  name- 
ly, tbe  part  wblcb  extends  from  FVont  street 
to  the  middle  of  the  block  and  as  far  south 
as  the  north  line  of  Walnut  street  They  al- 
so Included  one-half  of  tbe  block  lying  west 
of  Front  street  and  extending  from  Iron 
avenue  to  Walnut  street.  The  territory  be- 
tween Fnmt  street  and  Second  street  and  ez- 
tCDdfaag  from  Iron  avenue  to  Walnut  street 
constitutes  a  single  block,  and  has  been  in 
this  form  since  the  platting  of  the  original 
townalte.  ^nu  plaintlfBs'  tots  are  dtuated  in 


blodE  6,  and  they  insist  that  the  Indnsiw  of 
otber  blocks  or  parts  of  blocks  la  the  paving 
district  Is  contrary  to  the  statute  and  fatal 
to  the  validity  of  tbe  assessment  The  court 
found  that  the  assessments  as  made  by  tite 
city  upon  plaintltTs*  property  were  greatly  lo 
excess  of  what  they  would  have  been  had  the 
assessm«its  been  made  f(H*  each  block  sepa- 
rately. 

[1,2]  The  Le^Iatnre  has  prescribed  the 
extent  of  the  paving  district  and  tbe  method 
of  apportioning  assessments  of  this  dmracter. 
It  is  provided  that: 

In  cities  of  the  second  class  "  •  •  •  8»- 
Bessments  shall  be  made  for  each  block  separate- 
ly^ on  all  lots  and  i>teces  of  ground  to  the  center 
of  the  block  on  either  aide  of  such  street  or 
avenue,  tbe  distance  improved  or  to  be  improved. 
*  *  *  according  to  the  assessed  value  of  tbe 
lotR  or  pieces  of  ground,  without  regard  to  the 
buildings  or  improvements  thereon,  which  val- 
ue shall  be  ascertained  by  three  disinterested 
appraisers  appointed  hy  the  mayor  and  codb- 
cil.  or  commissioners,"  etc.  Gen.  Stat.  IfilS,  i 
1705. 

As  the  statutory  rnle  requires  tlut  assess- 
ments shall  be  made  iqion  each  block  s^- 
rately,  the  attempt  of  the  city  to  Include  other 
territory  with  block  6  was  without  autlHHity. 
What  constitutes  a  block  to  be  separately  as- 
sessed has  been  the  subject  of  investigation  a 
number  of  times,  and  it  has  been  determined 
that  It  Is  a  platted  portion  of  a  dty  sur- 
rounded by  streets.  City  of  Ottawa  v.  Barn- 
ey, 10  Kan.  270;  Blair  v.  City  of  Atchison, 
40  Kan.  353,  19  Pac  815 ;  McGrew  v.  Kansas 
City,  64  Kan.  61,  67  Pac.  438 ;  Bowlus  v.  lola. 
82  Kan.  IIA,  109  Pac.  405.  Tbe  plaintiffs  are 
entitled  to  have  their  property  assessed  ac- 
cording to  the  statutory  method,  and,  as  we 
have  seen,  the  departure  from  that  method 
resulted  In  a  substantial  Increase  in  the  as- 
sessments that  were  made.  The  city  may 
not  adopt  a  different  plan  of  assessment  be- 
cause It  may  be  more  convenient  for  the 
mayor  and  council,  or  because  tts  officers  may 
think  It  to  be  more  equitable  in  Its  applica- 
tion. The  T.«gis]ature  bad  the  antbority  to 
make  an  apportionment,  and  It  Is  well  es- 
tablished that  statutory  rules  making  special 
assessments  upon  private  property  must  be 
strictly  followed.  Simpson  v.  Kansas  Cltr. 
46  Kan.  438,  26  Pac.  721.  The  fact  that  the 
block  opposite  block  6  In  which  plaintiffs' 
property  Is  situated  extends  from  Iron 
avenue  to  Walnut  street  and  eouMderably 
fariher  south  than  does  block  6  does  not 
affect  tbe  application  of  the  statutory  rnle. 
The  block  as  platted  Is  the  unit  in  apportiMi- 
Ing  special  assessments,  and  whether  it  is 
larger  or  smaller  than  another  block  abut- 
ting upon  an  Improved  street  it  must  be 
separately  assessed.  Bowlos  v.  lola,  sapra. 
Tbe  lepgth  of  that  block  may  slight^  affect 
the  assessmeats  made  upon  the  lots  along 
the  street,  but  absolute  equality  Is  not  at- 
tainable. Some  blocks  abutting  on  a  street 
are  deeper  than  others,  but  a  variation  In 
depth  has  never  been  regarded  aa  cause  for 
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departing  from  the  statntory  rule,  nor  as 
loTalidatinfr  the  assessments  made. 

There  Is  a  contention  that  as  plaintiffs 
had  petitioned  for  the  tmprovement  and  al- 
lowed It  to  proceed,  they  are  estopped  to 
question  the  Talidity  of  the  assessment. 
While  they  petitioned  for  the  Improvement, 
they  did  not  ask  for  an  Invalid  apportloft* 
ment  of  the  tax.  There  was  a  legal  way  In 
which  to  make  the  assessments,  and  the 
plaintiffs  had  a  right  to  expect  that  the  stat- 
ntory  and  usual  method  would  be  used.  They 
Invoked  action,  but  not  Illegal  action,  and  the 
rule  !n  the  cited  case  of  Stewart  v.  Com'rs 
of  Wyandotte  Co.,  45  Kan.  708,  26  Pac.  683, 
26  Am.  St.  Rep.  746,  does  not  apply. 

The  judgment  is  afflnned.  All  the  Justices 
concurring. 

OOl  Kan.  103) 

COOK  y.  LEAVENWORTH  TERMINAL  RT. 
ft  BRIDGE  CO.    (No.  20890.) 

(Supreme  Court  of  Kaosas.   June  9,  1917.) 

(Syttabut  ly  the  Court.) 

1.  Bridges  €=>40(1  3)— Public  Toll  Bbidqb— 
Action  for  Ik-iurt— Instrdctions. 

InstructioDB  defining  the  duty  of  a  public  toll 
bridge  toward  a  drunken  pedestrian  examined, 
and  held  favorable  to  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Bridges,  Cent 
Dig.  S  121.] 

2.  BRrooES  <S=»,3G  —  Public  Toll  Bbtoob  — 
Duty  to  Intoxicated  Patbor. 

A  public  service  corporation  owes  no  higher 
duty  to  a  drunken  patron  than  to  a  sober  one, 
unless  it  knows  or  has  reason  to  believe  that 
such  patron  is  so  much  incapacitated  with  in- 
toxicnnts  that  he  cannot  take  care  of  himsH'. 

[IrM.  Note— For  other  oases,  see  Bridges, 
CcdL  Uig.  a  82-85,  109.] 

3.  Budges  «=»4C(S)— PnsLio  Tou.  Budos— 
AciiON  Poa  iNJUBT— Evidence. 

SVhere  a  jilaintiff  who  is  injured  while  cross- 
ing a  toll  bridf^e  by  being  struck  by  a  pas!>inK 
train  bases  bis  charge  of  negligence  against 
the  bridee  company  on  the  groUBd  that  custom 
and  reasonable  care  required  the  defendant  not 
to  allow  peiiestrinns  on  the  bridge  while  trains 
were  crossing  it,  it  was  competent  for  the  de- 
fenilaot  to  prove  that  there  was  no  such  cus- 
tom, that  tbere  was  no  dsnger  to  persons  exer- 
cising ordinary  prudence  in  passing  trains  on 
the  bridge,  anil  that  hundreds  of  people  had  met 
and  passfd  trains  on  the  bridge  daily  for  20 
years,  and  that  no  previous  accidents  had  been 
occasioned  thereby. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  U  1141^,  116-118.] 

4.  Evidence  «=»147— Aduibsibilitt— Xeoa- 

TivE  Evidence. 
Under  an  issue  of  custom  and  a  question  as 
to  the  requisite  requirements  of  reasonable  care, 
negaUve  evidence  wbich  does  not  tend  to  raise 
collateral  or  impertinent  issues  is  admissible  un- 
der the  rules  and  limitations  announced  in  Field 
T.  Davis,  27  Kan.  400;  City  of  Toi>eka  v.  Shei^ 
wood,  39  Kan.  600,  18  Pac.  833 :  Cunninxham 
T.  Clay  Township,  60  Kan.  373,  76  Pac.  007. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iS  435-437.] 

5.  Appeal  and  Erbob  ^^302<3)— Recobd— 
Con  SI  deration  op  Evidence. 

Rule  followed  that  excluded  evidence  which 
is  not  brought  on  the  record  in  conformity  witli 


section  807  of  the  Oivil  Code  (Gen.  St.  1915.  f 
7209)  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1747.] 

6.  Appeal  and  Errob  4=>106(K1>— Harulksb 
Erkob— Admission  of  Evidence. 

Where  no  prejudice  is  disclosed,  a  rnling 
that  photographs  offered  in  evidence  might  be 
admitted  "for  what  tbey  are  worth"  is  not  sr^ 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IHg.  |S  1068, 10U9.  4133, 4157.] 

(Additional  SyUabut  iy  Editorial  Staff.) 

7.  Tbial  ^»343— General  Vebdict— Ibsueb. 

All  the  facts  put  in  issue  hy  the  pleadings 
are  conclusively  resolved  ia  favor  o(  the  defend- 
ant by  the  general  verdict  for  Um. 

d!^8I  soSiilY  ** 

&  Appeal  and  Bbbob  ^3»1032(1)— fisvESSAX. 

— Pbejddicb. 
In  view  of  Civ.  Code,  H  141,  S81  (Gen.  St 
1915  IS  70.^,  7485),  It  is  not  enough  to  disturb 
a  Judgment  that  some  error  or  impropriety  oc- 
curs in  the  trial,  but  appellant  mu^t  show  that 
the  matter  complained  of  prejudicially  affected 
the  net  result 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4047.  4051.J 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  John  L.  Cook  against  the  Leav- 
Miworth  Terminal  Railway  &  Bridge  Com- 
pany. Judgment  for  defendant,  and  plalntltr 
appeals.  AfDrmed. 

Arthur  H.  Jackson,  of  Leavenworth,  fbr 
appellant  A.  E.  Dempsey,  of  I^earenwortb, 
and  John  Barton  PoTne,  of  Chicago,  III.,  tor 
appellee. 

DAWSON.  J.  The  plaintiff  was  severely 
injured  1^  a  Rock  Island  train  while  he  was 
crossing  the  defendant's  bridge  orer  the  Hla- 
sourl  river  betwera  Leavenworth,  Kan.,  and 
Drydale,  Mo.  The  bridge  Is  a  toll  bridge 
erected  by  authority  of  Congress  and  con> 
structed  Ml  plans  awroTed  by  tiie  War  De- 
partment and  Is  used  by  railroads,  yehlcles, 
and  pedestrians.  Plaintiff  brought  tbis  ac- 
tion against  the  bridge  company,  allegii^ 
that  be  purdiased  from  defendant's  ag«it  a 
ticket  which  authorized  and  entitled  blm  to 
cross  the  bridge  from  Leavenworth  to  Dry- 
dale  In  safety,  and  that  the  defendant's  agent 
told  him  to  proceed  and  told  him  that  he 
could  do  80  in  safety,  and  that  in  reliance 
thereon  be  started  eastward  across  the  bridge, 
and  when  he  was  about  half  way  an  accom- 
modation train  of  the  Rock  Island  railway 
approached  him  from  the  east,  and  that  there 
was  not  room  for  him  between  the  train  and 
the  guard  rail  of  the  bridge,  and  that  he. 
believing  his  life  was  In  danger,  turned  and 
ran  westward,  bnt  the  train  overtook  falm 
and  he  clung  to  the  r^iltug  while  hot  and 
burning  steam  from  the  locomotive  envelop- 
ed, blinded,  burned,  and  confused  him,  and 
that  the  locomotive  struck  and  knocked  him 
down,  whereby  be  sustained  his  injuries. 


•For  othw  easM  m  aame  toplo  ud  KET-NUMBER  la  all  Kcr-Nutnb«raa  DtgSBU  and  Indsxw 
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Tbe  defendant's  answer  pleaded  that  tbe 
plaintiff  was  under  the  Influence  of  liquor, 
and  insisted,  notn'tthstanding  the  protest  of 
the  defendant's  toll  ajirent.  In  going  upon  thu 
bridge  after  being  Informed  that  a  train  was 
about  to  cross  from  the  east ;  that  there  was 
ample  space  for  plaintiff  and  the  train  to 
pass  In  the  tisusr  and  ciiatomary  manner; 
that  on  accoimt  of  plalntlfTs  Intoxicated  con- 
dition he  threw  himself  against  the  side  of 
the  train,  which  caused  hia  injuries;  that 
at  all  times  there  was  ample  space  for  a 
pedestrian  and  train  to  pass  If  he  exercised 
ordinary  care  for  his  o\vn  safety. 

From  a  general  verdict  and  Judgment  for 
defendant  the  plaintiff  appeals,  spedfylng 
the  following  errors: 

"1.  Tnaftmucli  as  the  defcndfint,  bj  its  ampnd- 
ed  answer  and  evidonco,  introfhiced  tlie  docCrme 
of  last  clear  chance  into  the  cope,  the  trial  court 
erred  In  civinc  to  the  jury  instructions  number- 
ed 1.  2.  3.  4.  5,  and  7,  requested  Uy  dpfendnnt. 

"2,  The  trial  court  trrcd  in  allowing  the  de- 
fendant, over  the  continunus  objections  of  plain- 
tiff, to  introduce  the  testimony  of  many  wlt- 
neafira.  to  the  "ffect  thai  no  pre%'i(iii8  accident 
bad  occurred  on  the  bridge  ;  that  they  had  never 
known  of  a  previous  accident  on  it  and  had  no 
difficulty  in  cmssinK  it. 

"3.  The  trial  court  erred  in  refuRing  to  allow 
the  plaintiff  to  show  that  since  the  accident  the 
defendant  bridge  company  baa  placed  a  board 
wullc.  outside  the  railing,  oo  the.  south  aide  of 
the  bridge. 

"4.  The  trial  court  erred  In  allowing  defendant 
to  introduce  certain  photographs  in  evidence,  and 
in  allowing  Oliver  Ouster,  tlie  bridge  superin- 
tendent, to  give  certain  testimony  relating 
tbercto." 

[7,  B]  All  the  facts  put  In  Issue  by  the 
pleadings  are  conclusively  resolved  In  fttror 
of  the  defendant  by  the  general  veidlct,  so 
that  phase  of  this  lavrsult  needs  no  attention 
on  appeal. 

n.  2}  Kxamlning  the  errors  assigned  In  the 
order  of  their  presentation.  It  Is  not  quite 
clear  how  the  doctrine  of  last  clear  chance 
is  involved  In  this  case,  nor  would  prejudi- 
cial error  necessarily  follow  If  it  were.  It 
Is  not  enough  to  disturb  a  Judgment  that 
some  error  or  impropriety  transpires  in  a 
trial.  It  is  necessary  that  the  appellant  go 
further  and  show  that  the  matter  complain- 
ed of  prejudicially  affected  the  net  result 
Civ.  Code,  IS  141,  5S1  (Gen.  St  1015.  SS  7033. 
7483) ;  Cox  V.  Chase,  99  Kan.  740.  Syl.  pur. 
11,  163  Pac.  IBi.  But  laying  aside  mere 
cavil  about  doctrines,  and  considering  the 
infiti-uctlons  themselves,  the  trial  court  gave 
eight  Instructions  at  plalntlfTs  request,  and 
seven  at  the  request  of  defendant.  These  are 
too  long  for  reproduction  here,  but  the  court 
has  diligently  and  critically  examined  them. 
Those  formulated  by  the  plaintiff  mainly 
outlined  the  law  of  the  case  under  which 
plaintiff  should  prevail  if  tbe  fiicts  provM 
would  permit  It,  and  those  formulated  by  de- 
fendant stated  the  law  of  the  case  if  the 
facts  should  be  resolved  as  pleaded  and  tes- 
tlfled  to  by  defendant.  No  inconsistency  In- 
hered in  the  Instructions  as  a  whole  when 
read  and  considered  tf^eOm;  and  tills  la  tbe  | 


attitude  and  method  1^  which  the  Joiy 
should  and  presumably  did  consider  them. 
Of  course.  If  appellant's  second  spedfleation 
of  error  relating  to  the  admlsdon  of  Incom- 
petent testimony  is  meritorious,  tbe  Instruc- 
tion directing  the  Jury's  attention  to  the  le- 
gal effect  of  the  facts  established  by  such  In- 
competent t^imony  would  be  prejudldal 
error.'  The  question  of  the  inoompetency  of 
the  evldenee  will  be  considered  In  Its  plao& 
The  plaintiff  could  only  recover  on  the 
grounds  of  negligence  alleged  in  its  petition. 
The  allegation  in  tbe  answer  asserting  the 
drunkenness  of  the  defendant  and  hta  con- 
tributory negligence  in  attempting  to  cross 
the  bridge  in  an  intoxicated  condition  wen 
s  proper  subject  to  be  covered  by  the  instruc- 
tions. One  of  the  instructions  prepaied  by 
plaintiff  and  given  to  the  Jury  reads; 

"3.  You  are  further  Instructed  that  If  yon 
believe,  from  the  evidence,  that  the  plaintiff  was 
in  such  an  intoxicated  condition  at  the  time  h« 
purchased  a  ticket  or  tell  entitling  him  to  cross 
said  bridge  as  to  render  him  incapable  of  taking 
proper  care  for  bis  safety,  and  the  defendant, 
at  that  time,  knew  this  to  be  a  fact,  a  greater 
duty  rested  upon  said  defendant  to  euard  and 
protect  the  plnintiflf  from  injury  than  would 
have  been  required  of  it  had  said  plaintiff  sot 
been  under  the  influence  of  intoxicating  liquor." 

The  complemental  instruction  on  this  paint 
given  at  defendant's  request  reads: 

"4.  The  jury  are  further  Instructed  that  th« 
defendant  bridge  company  was  under  no  oblim'- 
tion  to  anticipate  or  foresee  that  the  plaintiff 
Cook  was  not  or  would  not  tie  in  a  sober  condi- 
tion, if  he  was  not  sober,  or  able  to  take  care 
of  bimself,  if  he  was  r-t  able  to  do  so.  and  owed 
no  other  or  different  tiuty  toward  him  than  it 
owed  toward  others  of  the  general  public  and 
if  the  plaintiff,  by  reason  of  fais  intoxication  or 
other  neifligence,  unnecessarily  exposed  himself 
to  risk  or  danger  which  caused  or  contributed 
to  hia  allcfKH]  injuries,  he  has  only  bimaelf  to 
blame  therefor  and  cannot  recover  damages  from 
the  defendant." 

The  latter  Instruction  was  necessary  to 
make  a  complete  statement  of  the  law  tova- 
Ing  this  feature -of  the  case,  without  whldi 
the  defendant's  rights  would  hare  been  over- 
ridden and  disregarded.  Mcintosh  v.  Oil 
Co.,  89  Kan.  2S9.  131  Paa  151.  47  R.  A. 
(X.  S.)  730,  Ann.  Gas.  1914D.  112;  Uttle 
Rock  By.  Ca  y.  BllUngs,  173  Fed.  903,  98 
O.  0.  A.  467.  31  L.  B.  A.  (N.  S.)  1031.  10  Ann. 
Cas.  1173,  and  note.  The  two  instructions  do 
not  ctmflict:  they  properly  supi^ement  each 
other.  If  the  defendant's  agent  had  known 
or  had  reasonable  grounds  for  believing  that 
the  plaintiff  was  so  thwouglily  Incapadtated 
by  Intoxication  that  he  could  not  take  care 
of  himself,  It  would  perhaps  have  been  hia 
oOlclal  duty — at  least  it  would  have  been 
expected  of  him  as  a  notural  Impulse  of 
humanity — to  prevent  If  possible  bis  going 
on  tbe  bridge  when  a  train  was  approadilni^ 
This  is  somewhat  akin  to  the  doctrine  of 
"last  clear  chance."  But  nothing  in  the  evi- 
dence discloses  that  the  agent  knew  or  had 
reason  to  believe  the  plaintiff  was  so  drunk 
that  he  could  not  take  care  of  blmselC  The 
plaintiff's  comrade  bought  tbe  tickets  tot 


Digitized  by 


Kan.) 


COOK  V.  LEAVENWORTH  TERMINAL  RY.  &  BRIDGE  CO. 


805 


himself  and  plaintiff  and  when  the  agent 
told  them  a  train  was  coming  and  If  they 
would  wait  a  few  mlnutos  It  would  be  over, 
the  one  wlio  bought  the  tickets  said  they  had 
passed  the  train  many  a  time  on  the  bridge. 
The  agent  testlHed  that  he  thought  they  were 
drunk,  but  not  staggering,  and  he  let  them 
pass,  as  was  his  custom  with  all  pedestrians 
who  api>eared  to  be  able  to  take  core  of 
themselves.  The  statement  of  plaintiffs 
comrade  would  tend  to  dissipate  any  doubt 
which  the  agent  might  have  as  to  the  plain- 
tiff's capacity  to  cure  for  himself.  The 
court  is  of  opinion  that  the  instructions  quot- 
ed and  the  others  given  fairly  covered  the 
law  applicable  to  these  circumstances. 

[3,41  Was  it  error  to  pennit  the,  defend- 
ant's nunierons  flitnesses  to  testify  that  they 
were  familiar  with  the  bridge  and  had  met 
and  passed  trains  on  the  bridge  many  times, 
that  hun'dreds  of  people  crossed  the  bridge 
without  accident  every  day  and  every  night? 
The  plaintiff's  petition  alleged  that  it  was 
the  nsuni  custom  of  the  defendant  to  sell 
tickets  to  pedestrians  when  trains  were  not 
due,  and  that  the  exercise  of  reasonable  care 
required  the  defendant  not  to  allow  pedes- 
trians to  cross  at  times  when  trains  were 
due  or  about  to  cross  the  bridge.  Defend- 
ant's answer  put  the  latter  allegation  square- 
ly In  Issae.  Plaintiff  Introduced  some  evi- 
dence tending  to  support  It.  It  would  seem, 
therefore,  that  defendant's  evidence  to  the 
contrary  was  competent  on  the  Issue  which 
plaintiff  tendered.  The  case  of  Ireton  v.  Ire- 
ton,  59  Kan.  92.  52  Pac.  74,  cited  la  condem- 
nation of  this,  merely  holds  that  Incompe- 
tent evidence  is  not  rendered  competent  be- 
cause the  party  Introducing  It  had  set  It  up 
in  her  pleadings  and  no  motion  had  been 
made  to  strike  It  out.  But  here  the  evidence 
objwted  to  was  proffered  to  combat  the  al- 
legations of  the  pleadings,  and  evidence  of 
the  adverse  party.  Surely  what  the  plaintiff 
may  allege,  the  defendant  may  deny;  and 
what  the  plaintiff  seeks  to  prove,  the  defend- 
ant may  endeavor  to  disprove.  But  plaintiff 
argues  that  this  evidence  does  not  show  that 
the  many  pedestrians  who  dally  passed 
trains  on  the  bridge  were  Intoxicated,  that 
they  did  not  meet  the  same  train  or  one  ex- 
actly simltnr,  at  the  same  time  of  day ;  In 
other  words,  that  the  conditions  under  which 
the  witnesses  had  passed  the  bridge  and  had 
seen  others  pass  the  bridge  In  safety  were 
not  like  those  under  which  the  plaintiff  was 
Injured,  and  that  such  evidence  was  there- 
fore Inconi[>etent  and  Irrelevant.  This  cuts 
the  matter  a  little  too  fine.  There  Is  no  rea- 
son to  ijelieve  that  there  was  so  much  differ- 
ence In  the  width  of  engines  and  cars  as  to 
materially  Increase  the  hazard,  if  there  was 
a  hazard,  to  a  sober  and  ordinarily  careful 
person  in  meeting  and  passing  a  train  on  the 
bridge;  and  the  distinction  between  the  ex- 
tent of  the  company's  responaibillty  to  sober 
and  to  drunken  patrons  was  most  favorably 
pointed  out  In  the  inatructions.  The  defend- 


ant could  not  prove  Its  whole  defense  at  once. 
Under  the  negligence  alleged  and  testified  to 
by  plaintiff  It  was  incumbent  upon  the  do 
feudaiit  to  prove  that  Its  bridge  was  safe  for 
ordinary  pedestrians  to  meet  trains  on  the 
bridge  under  ordinary  conditions,  and  that  it 
was  not  necessary  to  forbid  them  to  enter 
the  bridge  when  a  train  was  approaching. 
The  evidence  was  competent  for  such  pur- 
poses. Field  V.  Davis,  27  Kan.  400;  City  of 
Topeka  v.  Sherwood,  39  Kan.  690.  18  Pac. 
0a3;  Cunnlnglmm  v.  Clay  Township.  69  Kan. 
373.  76  I'uc.  907;  Wigmore  on  Evidence,  |S 
444,  445,  458. 

lu  32  L.  R.  A.  (N.  S.)  1161-1164,  is  part  of 
an  extended  note  showing  the  conflict  of  au- 
thority as  to  the  admissibility  of  negative 
evidence;  and  the  Kansas  case  (Field  v. 
Da\is,  supra)  is  dted  among  those  which 
permit  such  evidence  when  Ita  admission  Is 
not  likely  to  carry  the  inquiry  too  far  afield 
or  to  raise  collateral  or  impertinent  Issues. 

Even  the  matter  of  the  escape  of  steam 
from  the  engines  passing  pedestrians  on  the 
bridge  was  shown  by  some  of  the  witnesses 
not  to  have  been  unusual  or  serious.  This 
matter  was  covered  by  an  Instruction  strong- 
ly favorable  to  the  plaintiff,  and  it  should  be 
kept  In  mind  that  It  was  the  bridge  company, 
not  the  railroad  company,  which  was  sought 
to  be  held  partly  on  account  of  the  escaping 
steam  and  its  consequences.  Moreover,  the 
trial  court  fully  lestrlcted  the  criticized  evl- 
dence  to  its  proper  scope: 

"4.  You  are  further  instructed  that  even  it 
you  believe  from  the  evidence  that  many  other 
liersoDK  had  crossed  the  bridge  of  the  defendant 
on  foot  in  safety,  before  the  night  of  the  plain- 
tiff's alleged  injury,  that  fact  would  not  defeat 
a  recovery  in  this  case  if  you  further  believe, 
from  the  evidence,  that  said  defendant,  conaider- 
ing  all  of  the  circumstances  surrounding  the 
croHsins  of  snid  brid;;e  by  said  plaintiff  on  the 
nigbt  io  question,  did  not  exercise  reasonable 
and  ordinary  care  to  keep  said  plaintiff  off  said 
bridge  or  to  permit  bim  to  cross  said  bridge  on 
foot  la  safety." 

[6]  The  third  assignment  of  error  relates 
to  the  exclusion  of  evidence  which  It  Is  as- 
serted would  show  that  a  board  walk  outside 
the  railing  has  been  placed  on  the  sooth  side 
of  the  bridge.  The  excluded  evidence  was 
not  brought  upon  the  record  by  affidavits, 
deposition,  or  testimony  supporting  the  mo- 
tion for  a  new  trial  and  cannot  be  consider- 
ed on  appeal.  Civ.  Code.  5  307  (Gen.  St  1915, 
I  7200) ;  Hamilton  t.  Railway  Co.,  95  Kan. 
353, 148  Pac.  648;  Scott  King,  96  Kan.  561, 
152  Pac.  663. 

[  6]  Another  error  Is  based  on  the  Introduc- 
tion of  certain  pnotographs  of  the  bridge. 
Defendant's  objection  reads: 

"Counsel  for  plalntitf:  Objected  to  because 
th«y  will  not  help  the  issues;  they  would  not 
show  the  distance  from  the  track  to  the  aides  of 
the  bridge;  they  are  taken  very  close  up  to  the 
west  end  and  are  deceptive  In  that  particular; 
they  are  not  taken  when  a  train  la  crossing  the 
bridge,  or  this  Bock  Island  train  in  particular; 
and  are  objected  to  Ita  the  reason  they  are  in- 
competent irrelevant,  and  immaterial. 
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"The  Court:  •  •  •  Ton  do  not  object  to 
them  because  they  are  not  properly  identified? 

"Counsel  for  plaintiff:  No.  I  presume  tliey 
are  actual  photographs  of  the  bridge;  but  I 
think  they  are  incompetent  because  they  would 
not  help  the  jury  any  except  as  to  the  general 
appearance  of  the  bridge." 

The  court  has  examined  the  photographs, 
fmH  cannot  see  how  their  submission  to  the 
Jury  could  have  prejudiced  the  plalotUF,  and 
the  trial  court's  ruling  that  they  might  be 
admitted  "for  what  they  were  worth"  was 
not  error.  HIggs  y.  "Soo"  Ry.  Co.,  16  N.  D. 
446,  114  N.  W.  722.  15  I*  S.  A.  (N.  fi.)  1162. 
15  Ann.  Cas.  97 ;  Hughes  t.  State,  126  Tenu. 
40,  148  S.  W.  643,  Ann.  Cas.  1013D,  1263,  and 
note;  Dederlchs  v.  Railroad  Co..  14  Utah, 
137,  46'Pac.  666,  30  V.  R.  A.  802, 

Nothing  approaching  the  gravity  of  rever- 
sible error  Is  disclosed  In  this  appeal,  and 
the  Judgment  of  the  district  court  Is  afflnned. 
All  the  Justices  concurring. 


(101  Kan.  U) 

KELLY  V.  CENTRAL  UNION  FIRB  INS. 
CO.   (No.  20804.) 
(Supreme  Court  of  Kansas.   June  fi.  1917.) 

(Svllttbut  ii/  lk«  Court.) 

1.  Trial  ^»343  —  Geneeal  Verdict— Dispo- 
sition OF  Issims. 

Rule  followed  that  a  general  verdict  and 
consistent  fSodings  of  fact  dispose  of  all  con- 
troverted iaseaea  of  fact  when  based  upon  8ul>> 
stantial.  tlH>uKh  confHcting.  testimony. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dfg.  H  809-812.] 

2.  CORPORATIONH  0=9S19<^  —  COirrHACT  TO 
SrRRKNDER  KtocK  —  RATinCATION  —  SUFFI- 

ciFNcv  OF  Evidence. 
Rricord  shows  evidence  sufficient  to  prove 
the  contract  in  controvprsy,  and  to  prove  its 
anthoHzation  and  ratification. 

[Kd.  Note.— For  other  cases,  see  Oorporntiona, 
Cent.  Dig.  §3  2085.  20S9.] 

.1.  OoBPORATioNs  «=>376— Purchase  of  Own 
Stock— Fo  BE  KIN  Statitte— Cosstructton. 
A  statute  forbiddiuR  a  corporation  to  pur- 
chase or  hold  its  own  ntock.  either  absolutely  or 
as  collaternl.  after  it  has  once  been  issued,  does 
not  cover  the  transactions  of  a  corporation  dur- 
ing its  formative  stase,  and  before  its  corporate 
stnicture  is  perfected,  in  contractine  for  the 
aurremler  and  cancellation  of  subscription  stock 
to  Riippress  an  overissue  in  excess  of  its  author- 
ize<l  capitalization,  when  such  correction  of  the 
illeffal  overissue  is  done  in  good  faith,  free  of  any 
taint  of  fraud,  and  not  in  prejudice  of  the  rights 
of  third  parties. 

[Ed.  Note.— For  other  cases,  see  Goqiorations, 
Cent.  Dig.  S  1530.] 

4.  COBPOBATIONS  «s>388(2)— Obooations  — 
Plea  of  Ultra  Vires. 

A  corporation  cannot  avoid  its  obligratinn  on 
a  plea  of  ultra  vires  when  it  has  appropriated 
the  coDsiderntion  and  received  the  benefits  of 
it.  and  where  the  party  seeking  to  enforce  it  has 
fully  performed  her  share  of  the  bargain. 

[Ed.  Note.— For  other  cases,  see  Corporatlona. 
Cent  Dig.  1  1S57.] 

5.  Corporations  ^=>487(1)  —  Oversatb  op 
Capital  Stock— Surrender  of  Excess— Ac- 
tion for  Value  or  Surrkndered  .'?tock. 

Where  a  corporation  in  its  formative  stage 
discovers  that  it  has  oversold  Its  authorized  max- 


imum capital  stock,  the  Act  that  all  stock  sold 

after  the  maximum  had  been  reached  should 
have  been  treated  as  void  will  not  bar  a  recovery 
for  the  agreed  value  or  reasonable  price  of  valid 
stock  surrendered  by  a  prior  lawfnl  subscribing 
stockholder  to  relieve  the  company's  embarrass- 
ment and  to  extineuisb  the  overissue,  when  this 
method  of  correcting  the  company's  capitaliza- 
tion is  undertaken  In  good  faith,  free  of  any 
taint  of  fraud,  and  th«  rights  of  others  are  not 
affe<»»d  thereby. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  SS  1893,  1898.] 

Appeal  from  District  Court,  Miami  County. 

Xctiou  by  Katherine  Kelly  against  the  Cen- 
tral Union  tire  Insurance  Company.  Judg- 
ment for  plalntltr,  and  defendant  appeals. 
Affirmed. 

I^mis  A  Smith,  of  E^anaaa  City,  Mo.,  H.  L 
Burgess,  of  Olatbe,  and  Paul  B,  Bradley,  ot 
Kansas  City,  for  appellant  Sheridan  t 
Sheridan,  of  Patda,  for  appellee. 

DAWSON,  I.  This  appeal  relates  to  mat- 
ters  which  transpired  during  the  fonuatlve 
period  of  the  defendant's  tnrporate  existence, 
and  requires  a  review  of  certain  transacUoas 
relating  to  plaintiff's  purchase  of  subscription 
shares  of  defendant's  stodi,  the  surrender 
and  cancellation  of  plaintiff's  stock  to  ex- 
tinguish an  overissue  of  capital  stock,  Uie 
partial  payment  to  plaintiff  for  ber  surren- 
dered stock,  and  the  question  of  the  defmd- 
ant's  liability  to  plaintiff  Cor  the  balance  of 
the  agreed  price,  .or  reasonable  value,  of 
plaintiff's  stock  thus  surrendered  by  her. 

Plaintirs  petition  alleged  that  In  July. 
1911,  she  purchased  from  defendant  900 
shares  of  its  capital  ntotk  and  paid  for  the 
same  in  money  and  property  amounting  to 
$11250,  and  that  she  received  a  proper  stotik 
cprtlQcate  tber^br ;  that  about  Decemlier  31. 
1911,  defendant  discovered  that  it  bad  over- 
issued its  capital  stock  to  the  nnmber  of 
some  1,600  shares  in  excess  of  Its  authorised 
CQpltalhtatlon;  that  its  authorized  capital 
was  $350,000,  being  36.000  sbares  at  a  par 
value  of  $10  per  share;  and  that  It  was  nec- 
essary that  8<Hne  of  the  stock  thus  Issued 
be  canceled  so  as  to  reduce  the  actual  stock 
Issue  to  its  maximum  legal  limit  The  peti- 
tion continues: 

"Ruch  overissue  of  the  stock  having  occurred 
through  an  inadvertence  in  having  agents  at 
various  sections  of  the  country  taking  subscrip- 
tions for  and  selling  the  stock.  •  *  •  But 
when  it  became  apparent  to  the  defendant  com- 
pany, and  its  various  officers,  of  the  said  over- 
issue of  stock,  and  that  it  was  necessary  to  call 
in  and  cancel  about  1.500  shares  of  the  stock 
80  issued,  thereupon  the  defendant,  because  of 
the  foregoing,  and  in  its  effort  to  retire  or  can- 
cel stock,  •  *  •  under  an  oral  agreement  on 
or  about  December  31.  1911,  •  *  •  in  con- 
sideration that  this  plaintiff  would  return  the 
said  certificate  antl  permit  it  to  be  canceled  by 
the  defendant  *  •  •  it  was  at  that  time 
agreed  between  the  defendant  and  the  plaintiff 
that  it  would  pay  to  the  plaintiff  the  sum  of 
$15  per  share,  or  a  total  consideration  of  $13.- 
500.  for  the  said  certificate  of  8to<A.  *  *  • 
and  the  defendant,  in  pursuance  tliereof,  at  or 
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abont  that  time  received  the  same,  and  caused 
the  same  to  be  canceled.  •  •  *  That  the  de- 
fendant paid  to  tills  plaintiff,  on  or  about  the 

 day  of  June.  1M2.  $6,000.  under  the  terms 

of  the  said  oral  agreement:  and  that  it  has  at 
all  times  since  wholly  refused  and  neglected  to 
pay  this  plaintiff  the  remaining  part  of  the 
said  ¥i:^,SOO,  which  it  agreed  to  pay,  etc." 

Defendant's  answer  denied,  genersflly  and 
specially,  all  of  the  plaintifT's  material  alie- 
gstlons,  denied  that  there  was  an  overissue 
of  Its  capital  stock  at  any  time,  denied  tiiat 
It  was  necessary  to  cancel  any  stock,  denied 
that  It  purchased  or  canceled  plaintiff's  stock, 
d^ed  that  (t  paid  her  $6,000  thereon. 

"But  if  said  stock  was  purchased,  as  allege<l. 
from  the  plaintiff  herein,  •  •  •  sM<\  con- 
tract and  agreement  was  entered  into,  if  at  all, 
in  the  state  of  Missouri.  That  it  was  to  be  per- 
formed within  the  state  of  Missouri.  That  the 
defendant  ia  an  insurance  company,  organized 
under  the  laws  of  the  state  of  Missouri.  *  •  • 
That  sect'on  70*Kl  of  the  Revised  Stntnfes  of  the 
state  of  Missouri  for  the  year  of  190!),  among 
other  thinxB,  provides  as  follows:  'No  insur- 
ance company  shall,  directly  or  indirectly,  pur- 
chase or  holil,  either  absolutely  or  as  collateral, 
its  own  stock,  after  the  same  has  been  once 
fssoeil.*'  •  •  •  That  said  nllesed  contract  for 
the  purchase  of  said  stock,  if  made  at  nil  (and 
defendant  denies  that  any  such  agreement  was 
made),  was  contrary  to  said  statute  of  the  state 
of  Missouri,  and  was  tlierefore  ultra  vires,  void, 
and  of  no  force  or  effect,  and  not  bindinK  upon 
the  defendant  company." 

Answerlne  further,  the  defendant  alleged 
that  from  the  spring  of  1910  until  August  8. 
1911,  the  plaintlflTs  husband,  T.  T.  Kelly, 
was  secretary  of  the  defendant  company,  and 
as  snch  official  he  had  charge  o£  the  promo- 
tion and  oimnlzatlon  of  the  company  and 
the  sale  of  Its  capital  stock;  that  after  An- 
gost  8,  1911.  he  was  the  presldeDt  and  a  di- 
rector of  the  company,  and  was  the  principal 
officer  and  manager  of  the  company  and  In- 
trusted with  Its  management  and  with  con- 
trol of  its  affairs;  that  on  Jime  2,  1911.  he 
caused  a  certificate  for  1,000  shares  of  the 
stock  to  be  issued  to  himself:  that  on  July 
20. 1911,  he  caused  that  certificate  to  he  can- 
celed, and  In  Ilea  thereof  caused  the  issue 
of  two  certlflcfltM  to  be  made,  one  for  100 
shares  in  his  own  behalf  and  another  for  900 
sharps  to  be  issued  to  plaintiff;  and  that 
thereafter  through  the  company's  stock  sales- 
men he  effected  a  sale  ot  1,000  shares  to  a  Dr. 
J.  U.  Singleton  for  the  sum  of  ¥15,000.  being 
$15  per  share: 

"SflW  salesmen  In  selling  said  stock  to  T>r.  J. 
M.  Singleton  supposed  that  they  were  sellina 
treasury  stock  of  said  company,  bnt  that  said 
Kelly  upon  his  own  Initiative,  and  without  the 
knowledge  or  consent  of  defendant  company,  for 
the  purpose  of  making  a  personal  profit  for  him- 
self, ciused  the  two  certificates  of  stock  then 
held  by  himself  and  his  wife  *  *  *  to  be  sur- 
rmdered  and  transferred  upon  the  books  nf  the 
defmdant  company  and  a  new  cetrificate, 
*  *  *  for  1.000  ahar^  to  be  isgned  to  Dr.  J. 
M.  Singleton.  •  •  • " 

The  gist  of  other  matters  pleaded  *d  tlie 
answer  was  Uiat  the  Singleton  stock  was  an 
outright  purdiaM  the  stock  at  plaintiff 
and  hor  ^naband,  and  not  a  purchase  of 
inasury  stock;  Uiat  Sbii^eton  paid  for  bis 


stock  by  giving  promissory  notes  for  the  pur- 
chase price ;  that  plaintiff's  husband,  as  pres- 
ident of  the  company,  made  a  real  estate 
loan  to  Singleton,  with  defendant's  funds, 
up<m  condltltKi  that  one  of  the  promissory 
notes  for  $7,600  given  by  Singleton  should  t>e 
paid  with  the  moneys  thus  loaned  to  him; 
and  that,  pursuant  thereto,  plaintiff's  hna- 
band  received  the  sum  of  $7^iOO. 

"That  this  defendant  has  never  exerdsed 
dominion  or  ownership  of  said  notes,  or  either 
of  them,  and  lias  never  made  any  claim  to  or 
over  the  said  notes,  and  it  does  not  now  claim 
any  right,  title,  or  interest  thereto.  That  said 
notes  have  never  been  listed  or  scheduled  among 
the  assets  or  property  of  the  defendant  company, 
but  at  nil  times  nave  been  aud  now  are  in  truth 
and  in  foot  the  property  of  the  said  T.  T.  Kelly." 

Plaintiff's  reply  admitted  that  originally  a 
certificate  ot  stock  in  the  name  of  her  hus- 
b{ind  for  1.000  shares  had  been  prepared,  but 
never  with  her  consent;  that  two  certifi- 
cates should  have  been  prepared  in  the  first 
Instance,  one  representing  her  Interest  of 
900  shares  and  one  representing  her  hus- 
band's Interest  of  100  shares;  that,  when  the 
overissue  was  lUscovered,  her  husband,  as 
president  of  the  company,  offered  to  return 
to  her  the  money  and  pr<H>erty  (mortgages) 
which  she  had  paid  for  her  stock  and  pay  her 
the  balance  of  the  then  reasonable  and  agreed 
price,  or.  If  the  property  could  not  be  re- 
turned, the  defendant  would  pay  her  $15  per 
share.  Other  features  oif  the  plaintiff's  reply 
read: 

"That  thereupon  she  surrendered  the  said  cer- 
tificate of  stock,  first  indorsing  it.  and  delivered 
it  to  T.  T.  Kelly,  for  the  defendant  company  at 
Paola,  Kan.,  on  or  about  the  latter  part  of  De- 
cember. 1011,  or  the  fore  part  of  January,  1012, 
and  that  thereafter  the  defendant  has  kept  and 
retained  the  said  certificate  and  hns  not  paid  to 
this  plaintiff  any  of  the  said  purchnse  price,  ei- 
cept  the  sum  as  stated  in  plaintiff's  petition. 

"Thinl.  This  plaintiff  admits  that  T.  T.  Kel- 
ly is.  and  has  been  for  many  years,  the  husband 
of  the  plnintiff.  and  that  be  was  the  secretary 
of  the  defendant  company  as  well  as  the  prefd- 
dent  of  the  defendant  company;  that  he  had  all 
the  power  and  authority  in  behalf  of  the  de- 
fendant expressed  in  the  petition  of  the  plain- 
tiff; and  further  nlleges  that  each  and  all  of  his 
acts  and  procee<lings  with  relation  to  the  defend- 
ant and  in  reference  to  the  stock  of  this  plaintiff 
and  the  surrender  thereof  were  from  time  to 
time  fully  known  and  approved  and  ratified  by 
the  hoard  of  directors,  stockholders,  and  the 
executive  committee  of  the  defendant,  including 
the  various  officers  of  the  defendant;  and  that 
the  defendant  and  its  said  board  and  officers  and 
the  committees  acquiesced  in,  approved,  and  con- 
sented, and  had  previously  authorized,  the  pro- 
curement of  the  said  certificate  of  atodc  by  the 
said  T.  T.  Kelly  from  this  plaintiff.   •   •  « 

On  these  Issues,  the  cause  was  tried.  The 
Jury  returfied  a  general  verdict  for  plaintiff, 
and  answered  certain  special  questions  pro- 
pounded by  plaintiff: 

*'(2)  •  •  •  State  if  the  plaintitt,  at  the  In- 
stance and  'eciiif'rt  of  tbe  defendant,  caused  the 
"Rif,  stocK  certtficnto  to  be  delivered  to  the  de- 
fendant with  tbe  intention  and  purpose  on  the 
part  of  the  defendant  and  plaintiff  that  the  de- 
fendant would  cancel  tbe  said  stock  certificate 
and  tbe  rights  of  the  plaintiff  as  the  holder  tii 
such  stock.  A.  Yes. 

"&)***  State  if  the  defendant  did  con- 
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c«I  the  said  certificate  and  thereafter  eiereised 
abaolnte  control  over  the  said  stock.  A.  Yes. 

"(4)  •  •  •  State  if  it  is  trne  that,  at  the 
Ume  the  defendant  so  received  the  said  certiS- 
cate,  it  did  so  with  the  belief  on  its  part  that 
there  was  an  ovprissne  of  stock  of  the  ilpfeinlant, 
and  that  It  was  necessary  to  procure  at  least  as 
much  as  900  sliareii,  in  order  to  cancel  the  same 
to  rerhire  the  st<>ck  issue  of  the  defendant  to 
35.000  Klinrefl.   A.  Tes. 

"(5)  •  •  •  State  if  the  defentlant  at  thnt 
time  agreed  to  pa;  the  plaintiff  for  the  said 
stock,  and,  if  so,  the  price  of  $13,500.  A.  Yes. 

"(0)  •  ♦  •  What  was  the  reasonable  mar- 
ket value  of  the  900  shares  of  stock  represeiite-l 
by  the  certificate  of  the  nlnintiff.  at  the  time  it 
was  so  delivemi  to  the  defendant?  A.  $15  per 
share,  or  $13i»00. 

"(7)  How  much  did  the  plaintiff  cause  to  be 
paid  to  the  defendant  for  tlie  900  shares  reir- 
resentnd  hy  her  certificate  No.  4SS?  A.  $12.90 
per  share,  or  $11,200. 

"(S)  Was  there,  at  the  time  the  defendant  re- 
ctived  tbe  certificate  of  stock  in  question,  an 
overissue  of  stock  of  defendant?  A.  Yes." 

AIbo,  certain  queatiims  of  defradant: 
"(3)  Did  the  plaintiff  in  this  action  receive  the 
check  for  $7,500  Issued  by  the  Central  Union  Fire 
Insurance  Company  to  Henrie  S.  Dyson,  given 
by  Dr.  J,  M.  Singleton  in  payment  of  one  of 
his  notes?   A.  Yes,  she  received  the  check, 

"(4>  Was  said  $7,500  received  by  plaintiff  and 
applied  by  her  in  part  payment  for  her  900  shares 
of  stock?  A.  $6,000  was  applied  on  her  900 
shares  of  stock." 

Defendant's  principal  contentions  are : 
That  the  contract  for  the  surrender  and  can- 
cellation of  plaintiff's  stock  .was  in  rlolatlon 
of  the  laws  of  Missouri  and  prohibited  by 
Missouri  statutes,  and  that  the  laws  of  a  cor- 
poration's domicile  follow  and  govern  Its  con- 
duct Into  whatever  Jurisdictions  the  corpora- 
tion may  go;  that  the  contract  was  also  void 
under  the  laws  of  Kansas;  that  no  contract 
was  proven  and  no  ratification  shown;  that, 
if  there  was  an  overissue  of  defendant's 
stock,  the  plaintlGf's  stock  would  not  be  af- 
fected thereby,  but  only  the  Singleton  stock, 
or  whatever  stock  was  issued  ofter  the  au- 
thorized capitalization  was  sold  In  full ;  that 
the  holders  of  the  excess  Issue  of  stock  had 
their  remedy  against  the  corporation  by  de- 
manding a  return  of  the  consideration  paid 
for  the  excess  Issue ;  that  defendant's  ac- 
quisition of  plaintiff's  stock  did  not  change 
the  situation  or  cure  the  defect  In  the  capi- 
talization ;  that  the  verdict  was  excessive 
In  the  principal  sum  of  $1,500  and  interest 
computed  thereon. 

[1,2]  The  general  verdict  and  the  special 
findings  dispose  of  ell  controverted  issues  of 
fact.  Aithough  stoutly  controverted  by  de- 
fendant, .we  find  no  dIfTtculty  In  gleaning 
from  tbe  record  ample  evidence  to  prove  the 
contract,  its  authorization,  and  ratiQcntlon. 
Getty  T.  HUUng  Co.,  40  Kan.  281.  287, 19  Pac. 
017;  Town  Co.  t.  Uorris,  43  Kan.  282,  284. 
23  Pac  S69.  There  waa,  Indeed,  much  evl- 
dence  to  the  contrary.  A  skillful  and  per- 
alstent  effort  waa  made  to  prove  that  the 
canoell&tlon  of  plalntUTs  stock  was  merely  to 
eflMt  a  sale  and  transfer  of  It  to  Dr.  Single- 
ton, and  not  at  all  to  cure  an  orerlssne.  But 
tb*  ]iir7  has  aettled  these  matters.  Bming- 


ton  T.  Wagoner,  100  Kua.  10,  164  Fac  11KS7. 
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m  Statutes  of  Mlssonri,  Missouri  deci- 
sions, and  Kansas  decisions,  are  cited  and 
quoted  to  show  that  the  contract  for  the  sor- 
render  and  cancellation  of  plaintiff's  stock 
to  correct  and  cure  the  OTerlssne  was  altim 
vires  and  expressly  pnAlbited,  and  Qint  the 
contract  was  against  public  policy.  These 
have  been  carefully  examined.  Tbe  Ulasonrl 
statute  forbids  a  corporation  to  parcliase  or 
bold  its  own  stock,  either  absolutely  or  as 
collateral,  after  it  has  once  been  Issued.  Ber. 
Stat  Missouri  1009.  {  7063;  Chiisman-Saw- 
yer  Banking  Co.  v.  Independence  Mfg.  Ca, 
168  Mo.  616.  647,  68  S.  W.  1028.  Sudi  te  the 
general  rule.  Whether  the  purchase  of  its 
own  stock  by  a  corpcHtitlon  Is  posdtlrely  fbr- 
bidden  by  statute  or  by  mere  Judicial  dlsap* 
proval  of  such  a  practice,  there  Is  no  doubt 
that  tbe  rule  Is  based  on  sound  public  policy. 
Savings  Bank  v.  Wulfekuhler,  19  Kan.  60; 
Abeles  T.  Cocbron,  22  Kan.  405,  31  Am. 
104 ;  Steele  v.  Telephone  Ass'n.  M  Kan.  SSa 
148  Pac  661.  There  Is  usually  some  leeway 
allowed  by  statute,  or  by  judicial  Interpreta- 
tion, for  a  corporati<m's  temporary  acqoisl- 
tion  or  control  of  its  own  outstanding  capital 
stock  for  tbe  purpose  of  protecting  itself 
against  loss.  Rev.  Stat  D.  S.  i  5201 ;  U.  S. 
Comp.  Stat  1916.  {  0702;  Gen.  Stat  1915.  S 
2144 ;  Rev.  Stat.  Mo.  |  2000 ;  Battey  v.  Bank, 
62  Kan.  384,  63  Pat  437;  Faulkner  v.  Bank, 
77  Kan.  '385,  95  Pac.  153;  Bank  v.  Straofaan, 
89  Kan.  577,  132  Pac.  200,  46  L.  R.  A.  (N.  S.) 
068 ;  St  Louis  Rawhide  Co.  Hill,  72  Mo. 
App.  142,  SyL  par.  2.  See,  also,  notes  In  61 
L.  R.  A.  621.  and  25  L.  R.  A.  (N.  S.)  50. 

But  the  transaction  Involved  In  the  pres- 
ent case  Is  unique.  The  corporation's  purpose 
in  procuring  plaintiff's  stock  and  canceling 
it  .was  to  correct  a  breach  of  its  corporate 
powers  w^hlch  it  had  already  committed,  and 
it  WAS  not  to  reduce  or  hold  within  Its  own 
control  Its  legitimate  capital,  nor  to  commit 
a  breach  of  any  rule  of  public  policy  govern- 
ing the  manipulation  of  its  own  stock.  The 
corporation  had  illegally  issued  stock  In  ex- 
cess of  its  authorized  maximum  cnpItaL 
Some  mode  of  correction  had  to  be  devised. 
It  was  necessary  thnt  a  report  of  Its  corpo- 
rate financial  status  be  made  to  the  Missouri 
superintendent  of  in.surance.  To  apprise  that 
.officer  of  the  excess  issue  of  stock  at  that 
time  might  have  brought  down  on  the  corpo- 
ration the  drastic  consequences  of  usurping  il- 
legal powers.  The  predicament  of  the  corpo- 
ration was  not  one  which  could  be  corrected 
by  an  amendment  to  its  charter.  The  stat- 
ute relating  to  that  subject  (Iter.  Stnt  Ma  | 
7001A;  Laws  Mo.  1011,  p.  276)  regulates  tbe 
reduction  of  a  previously  autborlxed  and 
valhl  capitalization  and  tot  tb«  amendment 
of  the  corpm-ate  diarter  in  accordance  tliet«- 
witb.  Tbat  statute  does  not  pretend  to  gov- 
em  tbe  suppres^on  or  exHnguutament  an 
illegal  overlasue  of  stock.  It  caimot  be  denied 
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that  tbe  defendant  corporatloii  bad  power 
to  correct  tbe  inOrmlty  In  its  cai^ltalizatlon. 
It  was  Its  duty  to  do  so.  When  tbe  state 
creates  a  corporation,  it  not  only  confers  au- 
thority upon  It,  but  it  Imposes  a  duty  upon  It 
— ^tbe  duty  to  exercise  its  corporate  functions 
and  to  exercise  them  in  conformity  to  Its 
grant  of  powers.  Tbls  corporation  bad  erred, 
and  It  was  bound  to  correct  tbat  error  in 
some  appri^rlate  way.  ^e  mode  of  reltev- 
ing  itself  from  its  predicament  was  simple 
and  not  seriously  Inappropriate.  It  certainly 
was  a  harmless  mode  of  correcting  tbe  irregu- 
larity. It  did  not  prejudice  tbe  rights  ot 
creditors.  It  was  not  done  to  escape  a  stock- 
holder's liability.  It  had  no  taint  of  fraud. 
Defeudant's  bargain  with  plaintiff  for  the 
surrender  and  cancellation  of  her  stock  to 
cure  tbe  illegal  overissue  ^ras  not  such  a  pur- 
chase of  plaintiff's  stock  as  is  contemplated 
by  tbe  iabibltlons  of  the  Ktlssoarl  statute,  and 
the  bargain  by  which  defendant  was  relieved 
of  its  euiLarrassment  did  not  <^end  against 
any  rational  rule  of  public  policy.  It  does 
not  appear  tbat  the  creator  of  this  corpora- 
tion, the  state  of  Missouri,  has  challenged  tbe 
corporate  acts  of  defendant  In  effecting  the 
readjustment  and  correction  of  Its  stock  la- 
sue:  The  defendant  was  vitally  benefited  by 
the  arrangement — not  necessarily  in  money, 
but  la  a  more  important  way — by  the  res- 
toration of  its  corporate  integrity.  The  court 
is  of  opinion  tbat  the  transaction  involved 
here  was  not  within  tbe  fair  intendment  of 
the  statute  cited  and  did  not  offend  against  it 
either  in  letter  or  In  spirit 

[4]  There  are,  indeed,  two  schools  of  ju- 
rists and  two  lines  of  authority  on  legal  ques- 
tions relating  to  ultra  vires  transactions. 
The  case  of  Harris  v.  Gas  Co.,  76  Kan.  750,  92 
Fac.  1123.  13  L.  R.  A.  (N.  S.)  UTl,  discusses 
at  length  both  tbe  strict  and  the  liberal  view 
concerning  the  consequences  of  ujtra  vires 
transoctious.  A  long  line  of  well-considered 
decisions  has  committed  this  court  to  tbe 
liberal  view  tbat  a  corporation  may  not  avoid 
Its  (rfjllgatiOD  on  a  plea  of  ultra  vires  when 
It  has  appropriated  tbe  consideration  or  re- 
ceived the  beneflts  of  it,  and  when  the  party 
seeking  to  enforce  the  obligation  has  fully 
performed  bis  share  of  tbe  undertaking. 
Cooper  V.  National  Bank,  40  Kan.  S,  18  Pac. 
937;  Town  Co.  v.  Morrla,  43  Kan.  2S2.  23 
Pac.  569;  Town  Co.  v.  Russell,  46  Kan.  3S2, 
26  Pac.  715;  Town  Co.  v.  Lincoln,  56  Kan. 
145,  42  Pac  70C;  Railroad  Co.  v.  Johnson, 
68  Kan.  175,  48  Pac  847 ;  Opera  House  Co. 
V.  Loan  Association,  53  Pac.  761  ;i  Harris 
V.  Gas  Co.,  76  Kan.  750.  92  Pac  1123,  13 
L.  R.  A.  (N.  S.)  1171;  Saylors  v.  Bank,  99 
Kan.  616.  619,  520,  163  Pac  454,  and  cnses 
dted ;  Bank  v.  Wilson,  No.  20,740.  101  Kan. 
72,  165  Pac  869;  Main  v.  Casserly,  67  Cat 


1  Reported  In  full  In  tbe  Paclflo  Reporter;  re- 

Krtec  as  a  memorandum  declalon  without  opinion 
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127.  7  Pac  426 ;  10  Cyc  1056-10G7 ;  7  R.  C  L. 
677-681. 

[fij  It  is  suggested  that  the  plaintiff's  stoc^, 
being  subscrlLed  and  paid  for  and  Issued  be- 
fore the  excess  Issue  occurred,  was  not  af- 
fected by  tbe  overiijsue ;  and  that  tbe  stock 
sold  and  issued  after  tbe  authorized  capita- 
lization was  completed  was  void.  That  is 
true.  The  plaintiff  might  have  stood  on  her 
rights  and  held  her  valid  stock,  and  let  the 
defendant  settle  with  Singleton,  the  last  sob- 
scriber  or  one  of  the  last,  on  the  best  terms 
possible.  Singleton  was  very  much  desired 
as  a  stockholder  and  as  a  director,  and  tbe 
promoters  of  the  corporation  believed  it  to 
be  very  much  to  the  corporation's  advantage 
to  liave  him  Interested  in  Its  success.  In  the 
formative  stages  of  a  corporation's  develop- 
ment, considerable  bona  fide  discretion  must 
be  allowed  to  its  promoters  to  effect  its  sac- 
cess,  and  the  wise  apportionment  of  its  stock 
and  unselfish  concessions  of  stock  distribution 
by  promoters  to  invoke  and  attach  the  in- 
terest of  other  Infinentlal  and  responsible 
parties,  free  of  any  taint  of  fraud  or  prejn- 
dlca  of  third  parties,  are  worthy  of  com' 
mendation  rather  than  condemnation.  Be 
that  as  it  may.  it  would  never  do  to  deny 
redress  to  plaintiff,  who  parted  with  her 
stock  to  favor  and  benefit  tbe  defendant  and 
to  relieve  it  from  its  dilemma,  merely  because 
as  lawyers  and  judges  we  happen  to  koow 
that  there  .was  another  and  more  strictly  reg- 
ular mode  by  which  the  corporation  might 
have  dealt  with  its  overissue. 

It  needs  but  a  word  to  dispose  of  the  ques- 
tion relating  to  the  excessive  verdict.  The 
plaintiff  and  her  husband  surrendered  their 
stock  as  a  part  of  tbe  arrangement  to  extin- 
guish the  overissue.  She  received  $7,500,  of^ 
which  $6,000  was  a  payment  on  her  own  stock, 
and  $1,500  was  to  pay  for  her  husband's 
stock.  That  matter  was  perfectly  clear  to 
the  trial  court  and  Jury,  and  It  Is  clear  to  us. 
The  defendant  owed  her  for  the  balance  of 
tbe  agreed  price — or  the  balance  of  the  rea- 
sonable worth  of  tbe  surrendered  stock,  which 
In  this  case  amounted  to  the  same  thing — 
and  the  verdict  for  that  amount  and  interest 
la  not  excessive. 

The  judgment  Is  affirmed.  All  the  Justloes 
concurring. 


OOl  Kan.  46) 
METTZ  T.  OLAY  et  al.   (No.  20681.) 

(Supreme  Court  of  Kansas.   June  9,  1917.) 

fSvUabui  by  thfi  Court.i 

1.  CONTEACTS  i8=>352(2)— ACTION  IttB  BRKACR 
— <2UESlION  FOB  JUBT. 

The  eviilence  examined,  and  held  suffldeut 
to  take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases. 
Cent.  Dig.  I  1828.] 

2.  Bonds  ®=327— CJonbidebatiow. 

The  bond  executed  by  the  ctefondant  to  stay 
out  of  the  lumber  business  for  a  fixed  time  wiw- 
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fn  certain  territory  held  to  have  been  a  part  of 
the  transactioD  covering  tbe  aale  of  bia  lumber 
yard  to  the  plaintiff  and  to  have  rested  on  tbe 
same  consideration. 

[Bd.  Kote.~For  other  cases,  see  Bonds,  Gent 
Dig.  IS  29,  30.] 

8.  Damages  ®=>78(3)— Liquidated  Damages 
OB  Penalty  —  Construction  op  Bond  in 
Resttraint  op  Tbade. 
J''oll<iwine  Evans  v.  Moseley,  84  Knn.  322, 
114  Pac.  374.  50  I*  R.  A.  (N.  S.)  887,  and 
Kilter  V.  Bank.  96  Kan.  485,  152  Pac.  flG2.  the 
bond  sued  on  herein  is  construed,  and  held  to  be 
one  for  penalty,  and  not  for  liquidated  damages. 

[Ed.  Note, — For  other  cases,  see  Damages, 
Cent.  Dig.  g  IflO.] 

4.  Assignments  ®=>n7— Actions — Parties. 

Although  the  plaintiff  transferred  the  lumber 
yard  in  question  to  a  corporntion  (in  which  he 
was  largely  interested  officially  and  as  a  stock- 
holder), he  is  not  shown  to  have  assi^ed  the 
bond  or  to  bave  disposed  of  anotlipr  yard  affect- 
ed by  tbe  terms  thereof.  Jlcld  that,  under  tbe 
ploadinss  and  evidence,  tbe  claim  that  he  is  with- 
out  right  to  maintain  tbe  action  cannot  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  !§  189-191.1 

Appeal  from  District  Coart,  Clark  County ; 
U  M.  Day,  Judge. 

Action  by  J.  W,  Metz  against  J.  H.  Clay 
and  others.  Demurrer  to  plaintiff's  evidence 
sustalnod,  and  he  appeals.  Order  reversed, 
and  cause  remanded. 

Robert  C.  Mayse,  of  Ashland,  and  Noble 
&  Tincher,  of  Medicine  Lodge,  for  appellant. 
W.  W.  Harvey,  of  Ashland,  for  appellees. 

WEST,  J.  This  action  was  brought  to  re- 
cover liquidated  damages  for  a  breach  of  con- 
tract A  demurrer  to  the  plaintiff's  evidence 
wns  sustained,  and  he  appeals. 

In  the  spring  of  1910  John  H.  Clay  owned 
a  lumber  yard  at  Ashland,  and  with  a  minor 
lioy  was  conducting  It  In  the  name  of  J.  H. 
Clay  &  Son.  J.  W.  Metz  was  a  Wichita  lum- 
berman. After  some  talk  In  March,  the  par- 
ties, on  April  2,  1910,  entered  into  a  contract, 
set  out  In  the  answer,  to  sell  the  yard  and 
buildings  for  $4,000,  $500  being  paid  In  casn, 
"for  the  six  lots,  together  with  all  appur- 
tenances, ofilce  fixtures,  my  good  will.  In- 
fluence, and  business  which  I  have  established 
at  Ashland,  Kan.,  and  to  sign  a  contract  not 
to  engage  In  the  lumber  business  within  a 
radius  of  50  miles  of  Ashland,  Kan.,  for  five 
y^rs  from  date  of  the  completion  of  the  in- 
ventory of  the  stock,"  the  lumber  and  other 
merchandise  to  be  figured  at  the  prices  shown 
by  the  latest  inventories,  certain  freight  add- 
ed. The  writing  was  signed  by  John  Clay, 
and  contained,  among  other  things,  the  fol- 
lowing; 

"I  hereby  agree  to  commence  invoicing  the 
stock  May  2,  1910,  and  continue  tbe  same  until 
stock  is  completely  listed  and  figured,  and  before 
the  inventory  is  commenced  I  am  to  sign  an 
agreement  as  set  forth  in  tbe  above  for  my  good 
will  and  business  that  I  have  established  and 
InSamced  for  a  period  of  five  years  within  a  ra- 
dius of  50  miles.  This  contract  is  to  be  left 
in  the  hands  of  Judge  Price  until  all  settlements 
tre  ready  to  be  made,  and  tbe  delivery  of  this  | 


contract  to  J.  W.  Metz  upon  payment  as  aet 
forth  above." 

The  plaintiff  alleged  a  purchase  of  the  prop- 
erty In  question  from  J.  H.  Clay  &  Son,  and 
their  business  and  good  will,  and  as  part  of 
the  consideration  an  agreement  by  J.  H.  Clay 
&  Son  not  to  engage  in  the  lumber  business 
in  the  city  of  Ashland  or  the  trade  territory 
adjacent  thereto  for  a  period  of  five  years, 
either  directly  or  Indirectly,  and  not  to  lend 
their  services  to  any  one  engaged  in  this  line 
of  business  within  that  territory;  that  as  a 
part  of  the  consideration  for  the  purchase 
tbey  executed  their  contract  of  May  2d.  which 
Is  set  out  as  an  exhibit  It  was  alleged  that 
J.  H.  Clay  violated  the  contract  by  engaging 
In  the  lumber  business  in  Ashland  in  the 
name  of  Clay  and  another  of  his  sons,  and 
(X>ntinuing  in  such  busluess,  furnishing  the 
means  therefor,  and  lending  his  services  to 
the  son  In  such  business,  In  violation  of  the 
agreement.  This  agreement  purported  to  bind 
the  defendants  in  the  penal  sum  of  54.000,  to 
J.  W.  Metz,  his  heirs,  assigns,  or  personal 
representatives,  on  the  following  condition: 

"Whereas,  J.  H.  Clay  and  Chester  Clay,  his 
SOS,  partners  under  tbe  style  and  firm  name  ot 
J.  II.  Clay  &  Son,  have  been  engaged  in  tbe  lum- 
ber busincAS  at  Ashland.  Kan.,  and  desiring  to 
sell  the  said  business,  have  agreed'  with  J.  W. 
Metx,  the  purchaser,  as  a  part  of  the  considera- 
tion of  tbe  sale  of  said  bnsineas,  not  to  engage 
in  the  same  line  of  business  at  Ashland,  Kan.,  or 
within  a  radius  of  50  miles  therefrom,  nor  to 
engage  or  lend  their  8er\'ices  to  an^  one  in  said 
business  within  said  radius  or  territory  for  said 
period  of  time,  and  not  to  lend  their  name  nor 
permit  it  to  he  used  by  any  one  in  said  line  of 
business,  and  that  if  either  of  said  principals 
shoald,  either  directly  or  indirectly,  engage  in 
the  said  lumber  busioess,  or  engage  or  l^nd  their 
services  to  any  one  in  said  line  of  business,  or 
Iiermit  their  name  to  be  used  in  said  line  of 
business  at  Ashland,  Kan.,  or  within  a  radios  of 
50  miles  therefrom,  he  or  tbey  should  forfeit  to 
the  said  J.  W.  Metz,  purchaser  as  aforesaid,  or 
to  bis  heirs,  assigns,  or  personal  representatives, 
the  sum  of  four  thousand  dollars  as  liquidated 
damages  for  such  breach  of  contract  and  agree- 
ment: 

"Now,  therefore,  if  the  said  J.  H.  Clay  and 
Chester  Clay  shall  well  and  truly  keep  their 
agreement  and  promise  not  to  directly  or  indi- 
rectly engage  in  the  lumber  business  at  Ashland, 
Kan.,  or  within  a  radius  of  50  miles  therefrom, 
nor  en{;age  their  services  to  any  one  in  said  line 
of  business,  nor  permit  their  names  to  be  used 
by  any  one  in  said  line  of  business,  for  a  period 
of  five  years,  this  bond  and  obligation  to  be 
void ;  otherwise,  in  full  force  and  effect" 

The  answer  denied  any  agreement  to  give 
I  the  bond  sued  on,  and  alleged  that  it  was 
without  consideration,  and  denied  going  into 
the  lumber  business  since  the  sale  of  the 
yard  In  question,  and  further  pleaded  the 
two-year  statute  of  limitation.  The  wife 
adopted  the  answer  of  her  husband.  The 
minor  son,  by  guardian  ad  litem,  filed  a 
general  denial. 

[1]  The  purchase  price  was  $13,722.  H.  U 
Coat  testified:  That  he  managed  the  yard 
until  October,  1915.  That  it  occupied  the  site 
purchased  until  the  spring  of  that  year,  wheii 
It  was  moved  to  another  location  In  Ashland. 
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That  after  the  sale  of  the  yard  to  Metz,  and 
in  the  sprlnET  of  1011,  the  witness  saw  J.  H. 
Clay  selling  posts,  and  loading  out  posts 
and  cemMit,  In  front  of  bis  residence.  These 
posts  were  shipped  tnm  Belle  Plain  and 
hauled  to  Clay's  honse.  'The  witness  saw 
J.  H.  day  showing  men  the  posts,  and  saw 
Chester  Clay  loading  them  out  to  the  parties, 
who  had  been  looking  at  them  in  the  morn- 
ing. That  In  March,  iBll,  and  in  the  fall  of 
1912.  J.  EL  Clay  was  selling  lumber  In  the 
yard  of  a  new  locatloi,  and  told  the  witness 
he  was  going  to  start  the  boys  up  In  business, 
and  he  wanted  to  get  them  on  their  feet,  and 
was  going  to  put  up  that  building  for  them. 
Witness  bad  seen  J.  H.  Clay  showing  men 
lumber  there.  This  occurred  in  1911,  and 
every  year  since.  J.  H.  Clay  seemed  to  go 
r^larly  to  work.  In  the  spring  of  1012  the 
witness  had  written  to  J.  W.  Metz  about  Clay 
selling  lumber,  and  one  day  J.  H.  Clay  came 
to  witness  with  a  letter  from  Metz  in  his 
hand,  and  directed  the  witness  to  tell  Metz: 
"That  I  am  in  the  lumber  business,  and  I  am 
soioe  to  sell  stuff,  and  if  he  wants  to  sue  me 
OD  that  contract  1  am  ready  for  bim." 

Porter  Seocat  testified:  That  In  1014  be 
bought  lumber  for  a  granary  at  the  Clay 
yard,  made  the  contract  with  J.  H.  Clay,  who 
fllled  the  bill  and  made  the  price,  but  who 
gave  witness  to  understand  that  it  was  his 
son's  business,  and  told  him  to  settle  with 
his  son,  but  directed  that,  If  the  son  Lloyd 
did  not  settle  according  to  agreement,  to  come 
back  to  him-  That  one  overcharge  by  the 
son  was  refunded  by  J.  II.  Clay.  That  J.  H. 
Clay  told  witness  he  was  backing  his  son 
Lloyd  In  the  business.  Frank  Anderson  tes- 
tiOed  that  be  bought  a  few  boards  of  J.  H. 
Clay  a£  the  Clay  lumt)er  yard  some  time  In 
1911  or  1912,  but  settled  the  blli  with  the  son. 
Some  time  In  1912  witness  had  a  load  of  lum- 
ber on  bis  wagon,  which  he  bad  purchased 
elsewhere,  when  he  was  accosted  by  J.  H. 
Clay: 

"He  said,  'If  you  bought  it  of  me.  I  would  sell 
it  so  much  cheaper.'  I  don't  remember  bow 
much  cheaper  it  was,  but  he  told  me  I  could 
set  the  lumber  cheaper  there." 

A  number  of  other  witnesses  testified  to 
acts  and  conrersatlons  on  the  part  of  J.  H. 
day  indicating  a  more  or  less  active  interest 
In  the  business  and  a  persistent  disposition 
to  solicit  patronage  for  tlie  yard  which  he 
claimed  was  conducted  by  the  son.  This 
showing,  contrasted  with  the  conditions  of 
the  bond,  was  such  that  the  plaintiff  had  a 
right  to  -go  to  the  Jury  on  the  question  of 
damages. 

[2]  It  Is  argued  that  the  bond  was  void 
and  without  emislderatlon.  But  the  testi- 
mony shows  without  dispute  that  It  was  the 
understanding  that  J.  H.  Clay  was  to  give 
security  for  the  pMfonnance  of  his  contract, 
that  no  (AJectltm  was  made  to  ^gnlng  the 
one  In  question,  and  it  was  really  a  part  of 


the  entire  transacUon  coTering  the  purchase 
and  sale  of  the  property,  and  supported  by 
the  same  consideration. 

[3]  The  oft-traversed  ground  of  t>enalty  or 
liquidated  damages  has  been  thoroughly  gone 
over  by  counsel,  each  side  claiming  full  sup- 
port for  Its  contention.  The  plalntifT  testi- 
fied to  the  effect  that  he  thought,  if  the  de- 
fendant should  set  up  business  In  opposition, 
It  might  work  a  damage  of  $1,000  each  year 
for  five  years.  But  It  would  be  unreasonable 
to  hold  that  opposition  for  one  year  should 
work  the  same  recovery  as  opposition  for  five 
years.  The  question  of  penalty  or  liquidated 
damages  was  considered  in  Kvans  v.  Moseley, 
84  Kan.  322,  114  Pac.  374.  50  L.  R.  A.  (N.  S.) 
889,  and  under  that  decision,  and  Kuter  t. 
Bank,  06  Kan.  485,  152  Pac.  662,  and  others 
dted  In  the  two,  the  bond  must  be  treated 
as  one  for  praalty,  and  not  for  liquidated 
damages. 

[4]  In  the  answer  It  was  alleged: 

"That  the  plaintiff,  at  the  time  be  purchased 
said  stock  from  defendant,  and  for  several  years 
prior 'thereto  and  continuously  since,  was  and 
still  is  the  owner  of  a  number  of  lumber  stocks 
situated  at  various  points  in  Kflnsns  and  Okla- 
homa, one  of  said  stocks  being  at  Sitka,  Kan., 
six  miles  east  of  Ashland.** 

The  plaintiff  testified:  That  at  tlie  time 
he  did  not  know  just  how  be  would  run  the 
business,  but  "he  turned  over  the  yard  to  the 
Hets  Lumber  Company,  a  Kansas  corpora- 
tion, which  has  opranted  it  ever  since." 
That  he  was  still  presldoit  and  dlrectw,  and 
owner  of  1,008  of  the  2,000  shares  of  stodi, 
and  at  the  time  of  the  purchase  was  person- 
ally Interested  in  a  lumber  yard  at  Sitka. 
That  the  stock  was  delivered  by  Clay  &  Son 
to  the  Metz  Lumber  Company,  and  from  it 
they  got  their  pay.  Tbat  that  company  had 
conducted  the  business  since.  That  he  had 
personal  supervision  over  it  as  president,  but 
bad  conducted  no  lumber  business  personally 
in  Ashland.  The  bond  ran  "to  J.  W.  Metz, 
his  heirs,  assigns,  or  persf»al  representa- 
tives." There  Is  no  evidence  or  claim  that 
he  assigned  it  to  the  company.  The  defend- 
ant contends  that  the  plaintiff  cannot  main- 
tain this  action,  as  all  the  interest  he  has  In 
it  arises  from  his  ownership  of  stock  in  the 
corporation.  But  as  he  apparently  owns  the 
bond,  and  vras  for  some  time,  and  according 
to  the  answer  continued  to  Iw,  the  owner  of 
another  lumber  yard  near  Ashland,  and  as 
no  attempt  was  made  below  to  settle  the 
question  of  proper  or  necessary  parties,  it 
does  not  sufficiently  appear  that  the  plaintiff 
may  not  maintain  the  action  for  whatever 
damages  he  can  show  he  has  suffoed  by  the 
breach  of  the  bond. 

The  order  sustaining  the  demurrer  to  the 
evidence  is  reversed,  and  the  cause  remand* 
ed  for  furthM  proceedings.  AU  the  Justices 
concurring. 
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In  re  BENNETTTS  ESTATE. 
BENNETT  t.  ARROWSMITH  et  aL 
(Na  2001fU 
(Snpreme  Conrt  of  Kansas.   June  9,  19170 

(SyUabut  Jiy  the  Court.) 
Courts  «=>20054— Probate  Coub^^ubisdic- 
TioN— Pabtitiow. 
The  probate  conrt  has  authority  to  approve 
a  voluntary  partition  of  rcol  estate  which  is  just 
and  equal,  agreed  upon  by  the  guardian  of  an 
insane  person  and  bis  ward's  cotenants. 

[Ell.  Note.— Per  other  cases,  see  Courts,  Cent 
Dig.  8S  476.  4T7.] 

Appeal  from  District  Court,  Allen  County. 
•  Tartitlon  between  F.  S.  liennt- tt,  guardian, , 
and  JIabel  C.  Arrowsmith  and  another. 
From  a  judgment  of  the  district  court  ap- 
proving a  Judgiuent  of  the  probtite  court, 
holding  that  It  was  without  Jurisdiction  to 
authoi-ize  the  partition,  the  gunrdlaa  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tions. 

Apt  ft  Aift,  of  lola,  for  appellant 

BrxiCH,  J.  *  The  subject  presented  by  this 
appeal  Is  the  jarladlctlou  of  the  probate  court 
to  authorize  a  partition  of  real  estate  agreed 
upon  by  the  guanUon.  of  an  Insane  pwson 
and  his  ward's  cotenanta. 

A  father  deeded  real  estate  to  Us  three 
minor  children.  One  of  them  became  in- 
sane, and  a  guardian  of  her  estate  was  duly 
awotnted.  The  three  dilldren  became  of 
age,  and  partition  bdng  greatly  dedred,  the 
agreanent  was  made.  The  agreement  was 
presented  to  the  probata  court,  which  found 
that  the  dlvirion  was  fftir  and  Just  and 
equal,  and  If  carried  out  would  be  to  the 
benefit  of  the  lunatic's  estate.  The  probate 
court  held,  however,  that  It  was  without  Ju- 
risdiction to  authorise  the  partition.  On  ap- 
peal to  the  district  court,  the  Judgment  of 
the  probate  court  was  approved. 

The  article  of  the  Constitution  relating  to 
the  Judiciary  contains  the  following  provi- 
sion: 

"There  riiall  be  a  probate  court  In  each  coun- 
ty, which  shall  be  a  court  of  record,  and  have 
such  probate  jurisdiction  and  care  of  estates  of 
deceased  persona,  minors,  and  persons  of  un- 
wund  minds,  as  may  he  prescribed  by  law."  Ar- 
ticle 3.  S  S. 

In  the  statute  relating  to  lunatics,  Im- 
becilen,  and  drunkards,  the  Legislature  au- 
thorize') tiie  probate  court  to  appoint  a 
fcuardlaa  for  the  estate  of  a  person  incapable 
of  managing  bis  estate  because  of  unsound- 
ness of  mind,  and  provided  further  as  fol- 
lows: 

"Every  probate  court  by  whom  any  such  per- 
Bon  is  committed  to  guaruiansfaip  may  make  an 
order  for  the  support,  care  and  safe-Keeping  of 
such  person,  for  the  disposition  or  sale  of  his 
personal  property  aa  may  be  found  neccstsary, 
tor  the  management  of  bis  estate,  for  the  sup- 
port and  maintenance  of  his  family  and  educa- 
tioii  oiE  hip  children,  out  of  tJie  proceeds  of  such 


estate;  to  set  apart  and  reservs  for  the  ps^ 

ment  of  debts ;  and  to  let,  sell  or  mortgage  any 
part  of  such  estate,  when  necessary  for  the  pur- 
poses above  specified.  *  •  *  The  probate 
court  shall  have  full  power  to  control  the  mianl* 
iao  of  any  such  person  In  the  managnnent  of  tlw 
person  and  estate  and  thersettlement  of  his  ac- 
counts, and  may  enforce  and  carry  into  execu- 
tion its  orders  and  judgments  in  the  same  maa- 
ner  as  in  cases  of  administration.'*  Gen.  St 
1915,  H  6107.  6127 ;  Code  Civ.  Proc.  ff  10.  3a 

It  Is  settled  law  In  this  state  that  the  pro- 
bate court  Is  a  court  of  general  jurisdiction 
with  respect  to  the  subjects  committed  to  it 
(In  re  Osborn's  Estate,  00  Kan.  227,  1«1  I'aa 
601),  and  manifestly  one  of  those  subjects  Is 
management  of  the  estate  of  a  lunatic. 

It  has  been  said  that  cotenancy  Is  an  as- 
sociation compelled  by  Interest,  but  repro- 
bated by  every  other  consideration.  Free- 
man on  Cotenancy  and  Partition,  p.  4G1,  { 
;i93.  A  cotena'nt  may  compel  partition,  and 
because  of  this  fact,  voluntary  partition  Is 
permissible.  Voluntary  partition  may  be 
mode  even  by  parol,  If  subseqnently  acted 
on.  McCullough  T.  Flnley,  69  Kan.  705.  77 
Pac.  69ft.  The  result  accomplished  by  par- 
tition has  been  described  as  follows: 

"Each  of  the  allottees  ia  deemed  to  hold  the 
same  title  which  he  held  before  the  partition, 
the  undivided  interest  which  he  hrld  in  the  whole 
tract  being  by  the  partition  severed  from  the  in- 
terests of  nis  cotenants  and  concentrated  in  the 
parcel  set  apart  to  him."   SO  Cyc.  IW. 

Consequently  partition  of  land  belonging 
to  a  person  under  guardianship  ia  essential- 
ly management  of  his  estate,  within  the 
meaning  of  the  statute  already  quoted. 

In  the  case  of  Hunt  v.  RaUtoay.  IKS  Mic*. 
m,  84  N.  W.  59,  84  Am.  St  Rep.  603,  parti- 
tion of  land  made  by  the  guardian  of  an  In- 
competent was  sustained.  The  syllabus 
rends: 

"Partition  of  lands  by  guardians  of  infants 
and  incompetents  will  be  sustained,  where  the 
partition  is  fair  and  equal."    Paragraph  4. 

In  the  opinion  it  was  said: 

"We  think  partition  of  lands  by  the  gnardians 
of  infants  and  Incompetents  is  fully  auptnined 
by  the  authorities  as  well  as  by  reason.  Either 
cotenant  could  compel  a  partition.  What  may 
be  compelled  by  the  law  parties  should  be  allow- 
ed to  accomplish  amicably,  ao  long  aa  no  ad- 
vantage Is  taken  and  the  partition  ia  eqnal. 
Freem.  Coteu.  §S  414,  41.'>;  2  Co.  Litt.  {§  243. 
258;  Williard  V.  Williard.  56  Pa.  119 :  Br«<*s 
V.  Hubble  (Va.)  27  S.  E.  535.  The  tcrriturial 
law  then  in  force  authorized  the  guardian  'to 
divide  the  real  estate  in  as  full  and  ample  a 
manner  as  the  Idiot,  lunatic,  non  compos  or  dis- 
tracted person  might  or  could  were  they  restored 
to  the  full  use  of  their  rational  faculties.*  1 
Terr.  Laws,  377.  Whatever  may  be' the  inter- 
pretation of  this  statute,  it  certainly  evidences 
an  intent  to  repose  a  broad  power  in  the  guard- 
ian." 126  Mich.  143,  84  N.  W.  61.  84  Am.  St. 
Rep.  563. 

It  will  be  observed  that  the  deofsioa  waa 
based  <m  reason  and  authority  rather  than 
on  the  territorial  statute  of  doubtful  mean- 
ing. The  statute  of  this  state  evidences  an 
Intent  to  impose  a  broad  power  in  the  gmri- 
Ian,  subject  to  Bupervldoa  of  Ore  probate 
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court.  Should  an  adversary  proceeding  be 
required  to  etTectnate  partition,  the  action 
provided  by  the  C^tII  Code  Is  aTallable. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Ib  remanded,  with  di- 
rection to  proceed  in  accordance  with  this 
oplnlcm.   All  tbe  Justices  concurring, 

aOl  Kmn.  14n  ' 

WALLINGFORD  et  A  T.  MeCBAZ. 

(No.  20917.) 

(Sapreme  Court  of  Kansas.  June  9,  1917.) 

(SifUabtu  by  tha  CburiJ 

1.  Saixs  «»96  — Aoreeuent  ab  to  Pbicb— 
Hkscission  Br  Sklleb. 

Where  a  contract  is  made  by  tdrpbone  for 
die  'sale  of  wheat,  to  be  shipped  witbin  three 
weeks,  and  tite  buyer  at  once  sends  the  seller 
a  letter  of  confirmation  in  which  it  is  stated 
tiiat  shipment  is  to  be  mude  in  one  week,  and 
thereafter  k  controversy  arises  between  the  par- 
ties in  which  the  buyer  insists  thst  the  con- 
firmation as  written  is  correct,  end  disclaims 
any  obligation  to  pay  the  agreed  price  on  any 
oth(?r  terms,  bis  conduct  amounts  to  such  a  repu- 
diation of  the  contract  as  justifies  the  seller  in 
calling  off  ttie  deal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  261.] 

2.  Salk  ^111— BBBcisaioir  of  Contbact— 
Reinstatement. 

In  that  situation  the  buyer  cannot  nfter- 
wards  rdnstate  the  deal  by  undertakinR  to  hold 
the  seller  to  the  contract  as  it  was  originally 
made. 

fEd.  Note.— Tor  other  cases,  see  Sales,  Cent 
n  283-28S.1 

8.  Sai.es  ®=>421— BnTEit*B  Action  vob  Daic- 

AG  RS— I  NSTBUCnONS. 

The  trial  court  held  not  to  have  committed 
error  in  tbe  giving  or  refusing  of  instractions. 

[Ed.  Note.— For  odier  cases,  see  Sales,  Cent 
Dig.  I  1208.1 

4.  Saus  4=»87(3)— Trial  «=»!t55(l).  358- 
EviDENCE  OF  Contract— Special  findings 

— PBRTDDirE—lNCONeiSTENCT. 

The  special  findings  held  not  to  show  passion 
or  prejudice,  or  to  be  inconsistent  with  the  evi- 
dence  or  with  each  other. 

[Ed.  Note.— For  other  cases,  see  Rales.  Cent. 
Dig.  H  245-247 ;  Trial.  Cent.  Dig.  H  846,  85<3.) 

IJ.  Costs  «=»214—WrrNM8Es— Motion  to  Rb- 

When  an  order  taxing  costs  on  account  of 
witnesses  from  another  county  is  made  in  the 
absence  of  a  party  affected,  bis  remedy,  if  ag- 
grieved, is  by  a  motion  to  retax. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
IK?.  M  798,  799,  801,  807,  809-8ia,  816,  818- 
«20,  825.] 

Appeal  from  District  Court,  Finney  County. 

Action  by  E.  R.  Wallingford  and  others, 
partners  doln?  buslnees  under  the  firm  name 
and  style  of  Walllngford  Bros.,  against  J.  D. 
McCray.  Judgment  for  defendant,  and  plain- 
tiffs anieaL  Affirmed. 

Campbell  A  Campbell,  of  Wldiita,  for  ap- 
pellants. Wm.  Boston  Hutchison  and  0.  EL 
Vance,  botli  of  Garden  City,  for  aroellee. 

MASON,  J.  On  Monday,  Jnne  29.  Iftl4, 
«  mxresentatlTe  of  Walllngford  Bros.,  grain 


merchants  of  Wichita,  talked  by  telephone 
with  the  manager  of  an  elevator  at  Attica, 
owned  by  J.  I>.  McCray,  with  reference  to 
the  purchase  from  him  of  8.000  bushels  of 
wheat.  On  the  same  day  the  firm  mailed  to 
him  a  letter  porportlng  to  confirm  a  purchase 
of  the  wheat  on  terms  which  were  speciflcaV 
ly  stated,  and  which  Included  "this  week 
shipment."  On  the  next  day  the  mannger 
of  the  elevator,  on  receipt  of  this  letter,  call- 
ed up  tbe  firm  on  the  telephone,  and  told 
them  that  the  contract  was  for  shipment 
of  tbe  wheat  In  tbe  first  half  of  July.  The 
firm  at  once  (June  30th)  wrote  him  another 
letter,  In  which  they  insisted  that  In  tho 
first  conversation  they  had  refused  to  pay 
more  than  the  regular  export  bid  for  the 
Qrst  half  of  July,  and  that  the  offer  they 
had  made  was  for  "this  week  shipment" 
In  an  answer  written  on  the  next  day  (July 
1st)  the  manager  sold  that  in  the  conversa- 
tion about  the  wlieat  deal  he  had  refused 
to  make  it  "this  week  shipment,"  but  had 
said  he  would  ship  it  as  fast  as  be  could 
after  June  shipments  were  over.  Tl»e  wheat 
was  never  shipped.  On  September  24,  1914, 
the  firm  sued  McCray  for  dnmnges  result- 
ing from  bis  failure  to  ship  it  alleging  the 
making  and  breach  of  a  contract  for  ship- 
ment "as  fast  as  possible  after  June  ship- 
ments were  over."  The  plaintiffs  appeal 
from  a  judgment  In  favor  of  defendant 

[1]  Tbe  controversy  is  almost  eotineiy  one 
of  fact,  and  turns  upon  tbe  effect  of  the  tel- 
ephone conversations  referred  to  and  upon 
whether  a  later  conversation  was  had.  Ac- 
cording to  the  plaintifFs'  evidence,  the  con- 
versation on  June  20th  resulted  in  an  agree- 
ment for  tbe  purchase  of  the  wheat  to  be 
shipped  that  week;  in  the  conversation  of 
June  30th  tbe  defendant's  manager  said 
that  tbe  coutract  was  for  shlpuient  as  soon 
as  his  June  contracts  were  filled;  this  con- 
versation was  confirmed  by  tbe  plaintiffs 
in  writing;  and  on  July  2d,  after  reoelv- 
Ing  the  manager's  letter  of  the  day  before^ 
the  plaintiffs  had  a  further  conversatlrai 
witb  the  defendant's  manager.  In  which  they 
told  him  they  .would  let  the  matter  stand 
as  per  bis  letter  of  tlw  l8t«  in  wblch  be  said, 
"I  will  ship  as  fast  as  I  can  after  Jane  ship- 
ments are  onti" 

According  to  tbe  defmdanfs  evldoice,  the 
oonversatlon  of  Jnne  29tta  resulted  Id  a  con- 
tract for  tbe  purchase  of  the  wheat,  the  de- 
fendant to  have  until  the  middle  of  July  to 
make  delivery,  altbongh  his  manager  said 
he  would  get  It  out  aa  fast  as  be  could ;  in 
tbe  conversation  of  Jnne  SOtta  tbe  defendant's 
manager  stat^  tbat  the  cmtract  allowed 
until  Jnly  16tb  for  d^very,  and  he  expected 
the  confirmation  to  be  made  accordingly*  and 
tbat  unless  tbls  was  agreed  to  the  deal  was 
off,  but  that  the  plalntlffli  did  not  consent 
to  talce  tbe  wbeat  on  tbeae  terms;  the  om- 
versatlon  testified  to      tbe  plalntllfs'  with 
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ness  as  baring  been  bad  on  July  2A  never 
took  place;  tbe  def«idant*a  manager  never 
said  be  would  make  a  contract  for  delivery 
as  soon  as  pos^ble;  and  tbe  ptalntUfs  never 
after  tbe  conversation  on  Jane  29tb  consent- 
ed to  accept  the  wbeat  unless  it  sbould  be 
shipped  wltbln  the  week;  after  July  1st  no 
further  communication  was  had  between  tbe 
parties  until  July  7th  or  8th,  when  an  agent 
of  the  plaintiffs  called  on  tbe  defendant's 
manager,  who  told  him  that  because  of  tbe 
plaintiff's  attitude  there  was  no  contract  In 
existence;  tills  was  tbe  first  notice  the  de- 
fendant bad  tliat  plaintiffs  were  exi>ecting 
the  wheat 

The  verdict  and  findings  of  ttie  Jury  show- 
L>d  a  complete  acceptance  of  the  defendant's 
vertion  of  the  transaction,  and  a  complete 
rejection  of  the  plaintiffs'.  Accepting  tbe 
facts  to  be  as  claimed  by  the  defendant,  no 
ground  for  recovery  by  tbe  irtalntlffs  existed. 
The  contract  having  been  made  for  shipment 
during  the  first  half  ot  July,  the  confinnatlim 
sent  calling  for  a  shipment  by  July  4tb, 
coupled  with  the  Insistence  of  the  plaintiffs 
upon  that  date,  and  their  virtual  denial  of 
liability  if  shipments  were  made  later, 
amounted  to  a  refusal  to  abide  1^  the  agree- 
ment as  it  had  been  entered  into,  and  Jus- 
tified the  defoidant  in  regarding  tlie  deal 
as  at  an  end. 

"Where  one  party  repudiates  in  advance  hia 
obligatiuns  under  tbe  contract,  and  refuses  to 
be  looker  bound  th«^b;,  communicating  such 
repudiation  to  tbe  other  party,  tbe  later  party  la 
excused  from  further  performance."  6  R.  G.  L. 
1012. 

"L'pon  election  to  treat  the  renunciation  of 
tbe  contract  by  the  other  party,  whether  by  dec- 
laration or  by  acts  and  conduct,  as  a  breach  of 
the  contract,  the  rights  of  the  parties  are  to 

be  reKai-ded  as  then  culminating,  and  the  con- 
tractual relation  ceases  to  exist  except  for  the 
purpose  of  maintaining  an  action  for  the  re- 
covery of  damages."  6  R.  O.  L.  1026. 

[2]  2.  Although  one  of  the  plaintiffs  testi- 
fied that  the  conversation  of  June  SOth,  in 
which  the  defendant's  manager  was  said  to 
have  spoken  of  the  contract  as  one  for  ship- 
ment as  soon  as  his  June  contracts  were 
filled,  was  confirmed  by  them  in  writing, 
their  letter  of  that  date  shows  an  insistence 
on  shipment  within  the  week,  and  the  first 
letter  of  a  different  effect  was  dated  July 
21st.  The  plaintiffs  having  stood  upon  the 
proposition  that  the  agreed  price  was  effec- 
tive only  if  shipment  were  made  within  a 
week,  could  bot,  after  that  period  had  ex- 
pired and  the  bargain  was  seen  to  be  a  good 
one  even  upon  tbe  defendant's  interpretation 
of  it,  shift  their  ground  and  demand  a  per- 
formance of  the  contract  on  that  basis.  The 
defendant's  manager  referred  In  his  testi- 
mony to  the  failure  of  tbe  plaintiffs  to  give 
any  extension  of  the  time  of  shipment.  This 
language  might  seem  to  suf^est  an  admis- 
sion on  his  part  that  the  contract  had  orig- 
inally been  made  for  delivery  within  a  week, 
but  the  record  as  a  whole  makes  It  dear  that 
by  an  "extension"  he  nwant  an  admission  by 


the  plointiffa  ttiat  the  period  named  in  tiie 
confirmation  6iA  not  oontrtd.  He  used  tbat 
term  having  ]n  mind  a  diange  of  tbe  confir- 
mation. 

[31  S.  The  court  gave  an  instruction  in 
these  words: 

"If  you  find  from  tbe  evidence  that  the  con- 
versation over  the  telephone  on  June  29th  is 
as  claimed  by  defendant,  and  that  on  June  30, 
1014,  defendant  received  a  confirmation,  through 
the  mails,  from  the  plaintiffs  for  the  purchase  of 
the  8.000  bushels  of  wheat  in  question,  and  that 
on  June  SOth  he  called  plaintiffs  over  the  tele- 
phone stating  to  them  that  the  confirmation  re- 
ceived was  not  in  accordance  with  their  con- 
versation over  the  telephone  on  June  20tb,  and 
that  on  the  same  date  he  wrote  the  plaintiffs  ad- 
vising them  of  tbe  fact,  and  tbat  at  no  subsequent 
date  did  the  plaintiffs  and  defendant  agree  upon 
a  date  of  deli\-ery  of  the  8,000  busbels  of  wheat 
in  question,  then  I  instruct  you  that  the  minds 
of  tne  parties  did  not  meet,  and  that  no  contract 
of  purchase  between  buyer  and  seller  was  en- 
tered into,  and  yon  should  return  a  verdict  for 
defendant" 

This  Instruction  Is  criticised  on  tbe  ground 
that,  If  the  parties  reached  an  agreement  in 
the  tel^hooe  conversation,  no  subsequent 
dispute  08  to  its  terms  could  alter  the  tect 
that  their  minds  bad  met  and  that  a  contract 
had  resulted.  Tbe  criticism  Is  chiefly  ver- 
bal. If  tbe  conversation  on  June  29th  was 
as  dnlmed  the  defendant,  p.  contract  was 
made  for  delivery  by  July  15ttL  The  plain- 
tiffs, having  refused  to  abide  by  tliat  con- 
tract, must  recover,  if  at  all,  \^  virtue  of  a 
subseqnent  agreement,  and,  unless  sncb  an 
^reement  were  made,  there  was  no  meetti^ 
of  the  minds  of  tbe  parties,  and  no  contract 
for  tbe  sale  of  the  wheat,  so  far  as  concerns 
any  recovery  by  tbe  plaintiffs.  A  farther 
criticism  of  tbe  Instruction  is  that  It  makes 
the  verdict  turn  upon  whether  there  was  a 
subsequent  agreement  upon  a  date  of  "de- 
livery," whereas  the  controversy  relates  to 
the  date  of  "shipment."  It  is,  of  course,  true, 
as  the  plaintiffs  suggest,  that  there  Is  a  dif- 
ference between  the  date  of  shipment  and  tbe 
date  of  delivery,  and  in  some  drcumstancee 
the  distinction  might  be  very  important.  But 
here  there  was  no  room  for  any  misapprehen- 
sion by  the  jury  as  to  what  was  Intended. 
Objection  Is  made  to  an  In&tructlon  that  an 
acceptance  by  the  plaintiffs  of  the  proposi- 
tion of  the  defendant  with  reference  to  the 
time  of  shipment  must  have  been  within  a 
reasonable  time  to  be  effective.  We  regard 
the  instruction  as  correct  and  pertinent.  If 
the  plaintiffs  had  signified  their  willingness 
to  go  ahead  with  the  contract  according  to 
the  terms  proposed  by  the  defendant  in  the 
oonveraation  of  June  SOth,  this  would  have 
amounted  to  a  valid  acc^>tance  if  done  with- 
in a  reasonable  time,  say  on  July  2d,  but  not 
if  done  after  an  unreasonable  delay,  say  on 
July  21at.  Instructions  were  asked  by  the 
plaintiffs  to  the  effect  that  if  the  contract 
made  on  June  29th  called  for  a  shipment  as 
soon  as  possible,  without  a>]eflnlte  limit  being- 
fixed,  tbe  plaintiffs  bad  a  right  to  wait  .until 
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a  reasonable  tiine  had  elapsed  or  until  the  de- 
fendant DOtifled  them  that  no  shipment  would 
be  made.  We  think  the  rights  of  the  plalntUfs 
in  thb  respect  were  sufficiently  protected  by 
the  Instructions  given.  Moreover,  It  Is  quite 
evident  that  the  ■  jury  did  not  accept  the. 
theory  on  which  the  rejected  instpoctlons 
were  contingent. 

[4]  4.  The  plaintiffs  contend  that  the  spe- 
cial findings  show  passion  and  prejudice  aud 
an  Inconsistency  with  the  evidence  and  with 
each  other.  We  do  not  regnrd  the  conten- 
tion as  well  founded.  Tbe  jury  were  asked 
whether  on  June  29th  a  deal  was  made 
whereby  the  wheat  was  sold,  all  the  terms  of 
the  contract  being  fully  agreed  upon  except 
the  date  of  shipment.  They  answered  In  the 
negative,  and  tbe  answer  Is  Justifiable  on  the 
ground  that  alt  the  terms  were  agreed  upon, 
without  exception.  They  were  asked  whether 
the  defendant's  manager  wrote  on  July  Ist 
that  he  had  sold  the  wheat  for  shipment  as 
Cast  as  he  could  after  his  June  shipments 
were  over.  They  answered  In  the  negative, 
and  we  think  they  were  right  As  already 
mentioned,  the  manager  wrote  that  he  bad 
said  he  would  ship  as  fast  as  he  conld.  but 
this  was  not  necessarily  Inconsistent  with  his 
daim  that  under  tbe  coDtract  he  was  to  have 
nntU  July  16tb  to  make  the  shipment. 

The  next  qaestlon,  with  tbe  answer,  reads 
as  follows: 

"If  you  answer  the  foregoing  question  in  the 
affirmative,  state  whether  or  not  plaintiffs,  upon 
receipt' of  such  letter  from  defendant,  took  any 
exceptions  thereto,  or  objected  to  the  time  of 
shipment  of  such  wheat,  as  stated  by  defendant 
in  said  letter.  Yes," 

As  the  preceding  question  had  not  been  an- 
swered in  the  affirmative,  the  jury  were  not 
required  to  answer  this  one  at  all,  but  what 
tbey  obviously  meant  was  that  the  plaintiffs 
did  take  exceptions  to  the  letter  which  was 
written  by  tbe  defendant  on  July  1st  This 
is  manifest  from  the  fact  that>In  response  to 
the  next  question,  they  said  that  tbe  plaintiffs 
did  not  advise  the  defendant  by  telephone  on 
July  2d  that  they  would  let  the  time  of  ship- 
ment stand  according  to  tbe  letter  to  them  of 
the  day  before.  The  Jury  returned  a  nega- 
tive answer  to  the  question  whether  the  de- 
fendant ever  notified  tbe  plaintiffs  that  he 
would  not  ship  the  wheat  at  all,  plainly 
meanhig  that  his  refusal  to  ship  the  wheat 
was  not  absolute,  but  contingent  on  the  plain- 
tiff's insistence  that  shipment  should  be  made 
by  July  4th.  An  affirmative  answer  was  re- 
turned to  tbe  question  whether  by  August 
24th  was  a  reasonable  time  within  which  the 
defendant  might  have  shipped  the  wheat 
T^e  meaning  of  this  finding,  or  Its  bearing 
upon  the  controversy.  Is  not  aiiparent,  but  it 
affords  no  ground  for  disturbing  the  Judg- 
ment 

[B]  6.  The  plaintiffs  were  taxed  with  costs 
4m  account  of  two  witnesses  from  other  coun- 


ties, a  proceeding  allowed  when  tlie  court  so 
orders.  Code  Civ.  Proc.  |  326  (Gen.  St  1916, 
g  7228).  The  plaintiffs  complain  of  the  mak- 
ing of  this  order  In  their  absence,  and  with- 
out notice  to  them.  If  error  was  committed 
In  this  regard,  their  remedy  was  by  a  mo- 
tion to  retax.   Linton  v.  Uoush,  4  Kan.  535. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(101  Kan.  II 
CORBETT  V.  CORBETT.    (No.  20179.) 

(Supreme  Court  of  Kansas.   June  9.  1917.) 

(SyUabtu  hv  Ma  CourtJ 
Divorce  «=>252 — Dkcbee— Equitable  Divi- 
sion Of  rsopEBTY. 
Id  a  suit  by  the  husband  for  divorce,  tbe  peti- 
tion alleged  that  the  defendant  had  iaduce<l  bim 
by  means  of  threats  and  duress  to  cunvey  his 
real  estate  to  her,  and  asked  that  the  deeds  i)e 
canceled.  The  court  canceled  the  deeds,  granted 
plaintiff  a  divorce,  and  divided  tbe  real  estate 
between  the  parties.  Held,  regardless  of  wheth- 
er Che  evidence  justified  tbe  cancellation  of  the 
deeds,  tbe  court  on  granting  the  divorce  bad  the 
power  to  make  an  enuitabie  division  uf  the  prop- 
erty, and  that  the  division,  appearing  to  be  fair 
and  equitable,  will  not  be  disturbed, 

[IM.  Note. — For  other  caaes,  see  Divorce, 
Cent  Dig.  8§  71S-715.J 

Appeal  from  District  Court  Osborne 
County. 

Action  by  John  Corbett  against  Fannie  Cor- 
bett  for  a  divorce  aud  to  cancel  his  deeds  to 
defendant  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Mahln,  Mahln  &  Mahin,  of  Smith  Center,  J. 
L.  Travers,  of  Osborne,  and  R  &  Quintou, 
of  Topeka,  for  appellant  Smith  &  Else,  of 
Cawker  City,  for  appellee. 

PORTER,  J.  In  this  case  the  husband 
sues  for  a  divorce  and  to  cancel  deeds  by 
which  he  had  conveyed  to  his  wife  200  acres  of 
land,  part  of  which  was  their  homestead. 
As  grounds  for  the  divorce,  he  alleged  ex- 
treme cruelty,  and  claimed  that  the  deeds 
had  been  procured  by  duress  and  coercion,  by 
threats  made  by  his  wife  against  his  person 
and  property.  The  action  was  brought  with- 
in less  than  a  year  after  he  married  the  de- 
fendant. The  court  granted  a  divorce,  can- 
celed the  deeds,  and  divided  the  real  estate 
between  the  parties.   Tbe  defendant  appeals. 

PlaintifTs  first  wife  died  in  November, 
1913.  Three  sons  and  two  daughters,  all 
married  with  families  of  their  own  lived  on 
farms  near  him.  He  was  70  years  -of  age  and 
had  lived  In  Osborne  county  for  45  years. 
He  owned  520  acres  of  laud.  In  the  spring- 
time of  1014,  the  old  gentleman  became  lone- 
some, and  his  fancy  was  caught  by  an  adver- 
tisement of  the  defendant  In  a  matrimonial 
journal.  He  wrote  to  her,  and  they  bad  con- 
siderable correspondence.  In  which  they 
agreed  upon  a  marriage.  She  was  a  widow 
S2  years  of  age  and  resided  near  Louisville, 
Ky.   He  went  to  see  her,  and  they  were  mar- 
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ried  July  0, 1014,  a  few  days  after  they  met 
She  owned  a  one-third  Interest  in  15  acres  of 
land  16  miles  trom  Lonlsville.  ^e  plaintiff 
famished  $>100  to  pny  the  back  tnxes  on  her 
land  and  paid  for  a  fence  and  other  Improve- 
ments. He  alRO  f»ve  her  money  for  her  per- 
soTml  use.  Before  starting  to  Kentncky,  he 
conveyed  320  acres  of  his  land  to  his  children, 
res^rvltifc  to  himself  a  life  estate  therein.  In 
the  correspondence  with  defendant  he  repre- 
sented himself  to  be  63  years  of  age,  tpid  de- 
fendfint  about  bis  we^ilth.  and  explalne<1  that 
his  land  was  only  Incumbered  to  the  amount 
of  $1,500.  He  also  agreed  to  her  request  that 
some  separate  provision  be  made  for  her,  and 
in  one  letter  said  be  would  make  a  will  fctvlng 
her  the  200  acres  at  his  death.  In  reply,  she 
wrote  that  she  had  known  of  a  number  of  In- 
stances where  wills  of  that  kind  had  been  re- 
voked and  wanted  something  more  substan- 
tial. He  pmmlfed  to  arrange  those  matters 
to  her  «itlre  satisfaction. 

After  their  marriage,  they  returned  to 
Kansas,  and  Immediately  trouble  arose  be- 
tween plalntlfTs  wife  and  his  children.  In 
December,  1914,  he  went  with  his  wife  to  a 
lawyer's  office  and  stated  he  desired  to  convey 
the  land  to  his  wife.  Deeds  were  drawn  ac- 
cording to  his  request  He  handed  the  deeds 
to  bis  wife,  .and  she  gave  them  to  the  lawyer, 
who  bad  them  recorded.  On  March  1,  ims. 
he  brought  this  action.  Xhe  answer  denied 
that  the  wife  was  guilty  of  cmelty.  and  al- 
leged that  the  deeds  were  made  voluntarily 
and  In  accorrlnnce  with  a  promise  made  be- 
fore the  marrlaffe. 

The  pinlntlflr  testified  that  he  executed  the 
conve.vdnces  becnuse  of  threats  of  defendant 
thnt  she  would  leave  him,  that  she  would 
bum  every  huildtng  on  the  place,  and  also 
that  she  had  threatened  to  kill  some  of  his 
children,  and  that  at  one  time  she  said  that 
she  would  kill  him  If  be  did  not  make  the 
deeds ;  that  she  threatened  hlin  In  every  way 
before  ho  made  the  deeds,  so  that  he  had  not 
a  minute's  pence  or  rest. 

The  testimony  upon  both  of  these  IsJtues 
was  ronltlctliig,  and  the  principal  error  com- 
plalneil  of  is  that  there  was  no  evidence  to 
sustain  the  finding  thnt  the  deeds  were  ob- 
tained dure.sp.  The  testimony  as  It  ap- 
pears in  coFd  print  does  not  seem  very  satis- 
factory upon  this  Issue;  but  the  trial  court, 
after  seeing  and  bearing  the  witnesses,  deem- 
ed it  sufncient.  and  the  general  mie  that  this 
court  Is  l>ound  thereby  applies.  However,  we 
regard  that  question  as  of  little  consequence. 
There  was  sufficient  evidence  to  Justify  the 
decree  of  divorce,  and  without  canceling  the 
deeds  the  court  undoubtedly  bad  the  power  to 
make  an  equitable  division  of  the  property 
between  the  parties.  The  wife  was  awarded 
80  acres  of  the  land  upon  which  there  are 
two  sets  of  Improvements,  and  the  plaintiff 
was  given  120  acres  upon  which  there  are  no 
improTemeots.  The  testimony  shows  that 
the  land  awarded  her  Is  BubBtantlally  of  the 


same  ^loe  as  Oiat  swarded  the  husband. 
The  court  also  gave  to  the  wlfft  her  own  prop- 
erty in  Kmtucby  upon  which  plaintiff  had 
advanced  money  for  improvements  and  taxes, 
and  she  was  given  In  addition  aoroe  personal 
property,  the  value  of  which  Is  not  stated. 

It  cannot  he  doubted  that  the  court  had  the 
power  to  divide  the  property  beween  the  par- 
ties, K^ardless  of  how  the  title  stood,  so  long 
as  it  belonged  to  one  or  the  other,  or  both ; 
and  it  has  been  repeatedly  declared  that  this 
court  will  not  Interfere  with  a  division  made 
by  the  trial  court  unlw  It  appears  that  there 
has  been  an  abuse  of  discretion  and  that  the 
division  is  so  unjust  and  nnfiilr  that  it 
should  not  he  iiermltted  to  stand.  BllUer  t. 
&f  lller.  07  Kan.  704. 156  Pac.  095,  and  author- 
ities cited  in  the  optnitm. 

Upon  the  facts  and  circumstances  shown  In 
the  present  case,  we  do  not  think  the  defmd- 
ant  has  any  Just  cfluso  to  complain  of  the 
division  made  by  the  trial  court,  and  thie 
Judgment  is  affirmed.  All  the  Justices  ««- 
earring. 

(101  Kan.  U7) 

BRANTTF  et  aL  v.  BLAIB  et  aL  (No.  20807.)* 
(Supreme  C^art  of  Kansas.   June  9,  1017.) 

fSyJiahut  by  the  Court.} 

1.  Bbokkrr  ©=9-10,  —  Contract  fob  Commis- 

810  N— M  Uni  A  LITT. 

IVhile  nn  agrwment  by  an  owner  that  a 
broker  sliall  have  llie  exclusive  n<rency_  to  find  a 
piii-<-hnser  fnr  bis  land,  for  a  fixed  time,  upon 
ccrtiiin  conditions.  Is  imllnteml  when  made,  the 
fleinent  of  miitiinlity  is  supplied  when  the  broker 
nroppta  its  performance  by  Bpending  time  and 
elTort  in  dning  tlie  things  that  it  was  eontom- 
platcd  would  be  done  by  faim  under  the  a^ree- 
moDt,  nnd  tbereafter  it  la. a  binding  obligatioD 
upon  both. 

[Ed.  Note.— For  other  easea,  see  Brokers,  Oent. 

Dig.  gg  38^0.] 

2.  Brorrrs  ®=><13(1)  —  AonoH  FOB  CoinoB- 

810  N— Defenses. 
Wliere  a  purchnser  Is  produced  by  the  broker 
In  Bubstantinl  cnmpHRnce  with  the  terms  of  the 
egreoment,  and  the  owner  makes  no  objection  to 
the  terms  of  the  oDFer  of  purchase  or  the  details 
of  performance,  but  simply  declares  that  he  docs 
not  DOW  desii-e  to  and  will  not  sell  his  land,  he 
is  etitoppcd,  after  suit  is  brought  upon  the  aKree* 
ment.  to  shift  his  position  and  defend  upon  ob- 
jections to  details  that  the  broker  might  have 
supplied  or  corrected  if  they  bad  been  mentioned 
by  the  owner  when  the  olZer  of  purdiaae  was 
made. 

[Ekl.  Note.— For  other  eases,  see  Bnjcenk  Cent. 
Dfg.  H  70,  81,  04-OG.] 

3.  Appeal  and  Erbob  ^»SS9(3)  —  Amknd- 
me.\t  of  pleading— conkobuitt  to  pkoof. 

As  the  evidence  shows  that  the  name  of  the 
purchaser  wss  other  than  that  stated  in  the  peti* 
tion,  the  pleading  will  be  deemed  to  be  amended 
so  as  to  conform  to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3622.] 

Appeal  from  District  Court.  Saline  County. 

Action  by  T.  J.  Branlff  and  others  against 
Henry  F.  Baler  and  another.  Judgment  f!or 
plaintiffs,  and  defendants  ai^eal.  Affirmed, 
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Z.  G.  fiiilUkiD,  of  Salina,  for  appellants. 
Bttrch.  Litowicb  &  Royce,  of  Salina,  for  ap- 
pellees. 

JOHNSTON,  C.  J.  Tbis  was  an  action  by 
T.  J.  Branlff,  G.  B.  Holinberg,  and  A.  Lynn 
against  Henry  F.  Baler  and  Charles  A.  Baler 
to  recover  an  agent's  commission  for  procur- 
ing a  purchaser  for  defendant's  real  estate. 
Holmberg  and  I^rnn  are  the  assignees  of  C. 
W.  Talmadge's  Interest  In  the  comuiissloo 
claimed,  who  was  associated  with  Branlff  in 
the  transaction.  Plaintiffs  were  awarded 
judgment  In  the  sunt  of  $702,  and  the  defend- 
ants appeal. 

Defendants  engaged  the  services  of  Branlff 
and  Taluiadge  on  Jaty  1, 1913  and  signed  the 
following  memorandum: 

"Wc,  the  nndersigned,  H.  F.  Baler  and  O.  A. 
Baler,  do  hereby  appoint  and  constitute  C.  W. 
Talmadge  and  T.  J.  Braniff,  or  either  of  them, 
as  our  only  agents  to  sell  our  forty  acrcB  of  farm 
land  in  Fcllsmere,  Florida,  known  as  tracts  No. 
123S^  1233.  1260  and  1261  In  townabtp  31, 
range  37,  In  Sl  Lucie  county,  Florida;  and  we 
also  agree  to  accept  from  the  above-named 
axents  or  either  of  them,  the  actual  cash  we  hare 
already  paid  on  the  above-men tioned  contracts, 
plus  $50.00  plus  $8.00  for  transferring  con- 
tracts, as  full  payment  to  us  for  our  interest  In 
tho  above-named  lands;  the  purchaser  to  assume 
all  future  payments.  The  above-named  contract 
to  remain  good  until  October  1,  1913.  Dated 
July  1.  1913." 

After  this  appointment  was  made,  the 
agents  acted  upon  the  authority  by  advertis- 
ing the  land,  interviewing  parties,  and  writ- 
ing letters,  and  they  spent  considerable  time 
and  effort  to  find  a  purchaser.  As  a  result 
of  correspondence  begun  about  Aagust  1, 
1913,  George  W.  Auber  of  Fellsmere,  Fla.,  on 
August  25tb  agreed  to  buy  the  land,  and  be 
sent  the  following  letter  Inclosing  payment: 

"Farmers*  National  Bank,  Salina,  Kansas: 
locloBed  you  will  find  a  cheek  for  $950.00  in  fa- 
vor of  Henry  and  Charles  Baier  for  their  in- 
terest in  tracts  sooth  range  37,  ea«t  of  the  PoUn- 
mere  Farms.  Fla.,  of  land  No.  1232,  1233,  12G0 
and  1261,  township  31,  said  check  to  be  given 
to  said  Henry  and  Chas.  Baier  when  contracts 
or  certificates  of  purchase  have  been  properly 
tranftfcrred  and  signed  by  them  in  favor  of  me, 
George  W.  AuBer.  You  will  also  find  inclosed 
a  check  for  $750  in  favor  of  C.  W.  Talmadge 
and  T.  J.  BraoiCf  when  said  contracts  are  prop- 
erly transferred  to  me  and  mailed  and  registered 
to  my  address,  being  Fellsmere,  Florida." 

About  10  days  before  the  Auber  letter  was 
written,  the  defendants  told  Branlff  that 
they  did  not  desire  to  sell  the  land,  and  on 
August  26th  they  wrote  a  letter  stating  that 
the  land  was  withdrawn  from  sale  ahd  the 
authority  of  the  agents  revoked  as  of  the 
date  of  the  oral  notice.  When  defendants 
were  Informed  hy  the  agents  that  a  purchas- 
er bad  been  found  In  accordance  wltb  the 
terms  of  their  contract,  defendants  replied 
that  the  lands  were  no  longer  for  sale  and 
that  the  money  sent  would  not  be  accepted. 
The  jury  found,  in  effect,  that  the  agents  had 
found  a  purchaser  and  bad  compiled  with 
tbe  terms  of  the  written  contract,  and  that 
tlie  only  reasons  given  bj  defendants  for  not 
165P.~62 


complying  with  the  contract  was  that  the 
land  had  been  withdrawn  from  sale  and  that 
they  did  not  care  to  sell  ft  at  that  time. 

[II  Defendants  contend  that  tbe  contract 
of  ogency  was  unilateral  and  subject  to  rev- 
ocation at  any  time  before  a  purchaser  was 
produced.  The  employment  or  agency.  It  will 
be  observed,  was  exclusive  and  for  a  fixed 
time.  It  is  true,  as  defeqdiints  contend,  that, 
when  tbe  promise  of  one  pnrty  Is  the  consid- 
eration for  the  promise  of  another,  they  must 
be  obligatory  upon  both  parties  at  the  same 
time  or  they  will  not  bind.  The  appointment 
or  promise  of  defendants  was  unilateral 
when  made;  but,  when  It  was  accepted  by 
tbe  agents  and  they  had  Bi>ont  time,  effort, 
and  money  In  carrying  out  Its  provisions, 
there  was  thereafter  no  lack  of  con-slderatlon. 
nihen  tbe  agents  accepted  tbe  proiK>suI  and 
proceeded  to  perform  the  services  which  the 
oppointnient  contemplated  were  to  be  per- 
formed by  them,  it  became  a  mutual  and 
binding  obligation.  As  soon  as  tbe  promises 
of  the  parties  ripened  into  a  contract,  Bran- 
lff and  Talmadge  became  the  sole  agents 
for  the  sale  of  the  defendants'  land  with  tbe 
exclusive  right  to  sell  It,  until  October  1, 
1913.  The  defendants  could  not  thereafter, 
by  withdrawing  the  land  from  sale  or  by  an 
attempted  revocation,  set  aside  the  contract 
nor  escape  responsibility  for  the  violation  of 
Its  conditions. 

In  a  litigation  over  a  contract  to  find  a 
purchaser  for  land,  the  question  was  raised 
that  the  contract  was  unilateral.  The  tes- 
timony showed  that  after  receiving  the  own- 
er's proposal  the  broker  proceeded  to  find  a 
purchaser  and  to  do  ♦he  things  which  It  was 
contemplated  would  be  done  by  him,  and  it 
was  beld  that  such  action  on  his  part  consti- 
tuted an  acceptance  and  that  thereafter  tbe 
contract  was  a  mutual  and  binding  obliga- 
tion. John  E.  De  Wolf  Co.  v.  Harvey,  161 
Wis.  535,  154  N.  W.  988. 

In  Pullman  Co.  v.  Meyer,  195  Ala.  401, 
70  South.  763.  page  765,  It  was  said: 

"Even  tbou^b  an  agreement  is,  when  made, 
unilateral,  if  the  pnrty  in  whose  favor  the  prom- 
ise is  made  accepts  its  perforranncc,  or  dors  'any 
act  in  rocognitioD  of  Its  implied  or  inrendetl, 
tliougb  unexpressed,  consideration,  this  supplies 
the  element  of  mutuality,  and  gives  a  right  of 
action,' " 

Other  cases  of  like  Iniporf  are  Rowan  &  Co. 
V.  Hull,  55  W.  Va.  335.  47  S.  E.  92,  104  Am. 
St  Rep.  DOS,  2  Ann.  Cns.  884;  Laphnm  v. 
Flint,  86  Minn.  376,  90  N.  W.  780;  Sehoen- 
mann  v.  Whitt,  1.36  Wla.  3:t2.  117  X.  W.  S51.  19 
L.  R.  A.  (N.  S.)  598;  Novakovlch  v.  Union 
Trust  Co..  89  Ark.  412,  117  S.  W.  246; 
Blumenthal  t.  Bridges,  01  Ark.  212, 120  a 
974,  24  U  R.  A.  (N.  S.)  279. 

Stensgaard  v.  Smith,  43  Minn.  11,  44  N.  W. 
669,  19  Am.  St  Rep.  205,  is  out  of  lino  with 
the  cited  cases,  in  this,  tliat  It  appears  to 
bold  that  the  postlug,  advertising  of  property, 
and  the  Individual  soliciting  of  purchasers 
did  not  constitute  an  acceptance  or  convert  a 
Iffoposal  into  a  binding  contract  That  court 
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In  the  later  case  of  Lapfaam  v.  Flint  supra, 
stated  tlint  the  only  quetitlim  before  the  court 
In  the  Sfpnssianrd  Case  was  whether  the  con- 
tract ui>ou  Its  face,  unaided  by  evidence  or 
alteKTitlons  in  the  complaint,  expressed  a  mu- 
tuality of  oMIentlon,  and  It  was  held  that  It 
did  not,  because  there  was  nothing  In  the 
contract  Itself  to  Indicate  an  acceptance  of 
the  obligation  either  In  writing  or  by  per- 
form n  nee. 

The  general  trend  of  authorities  Is  that.  If 
the  agent  proceeds  In  good  faith  to  comply 
with  the  terms  of  the  proposal  or  agreement 
like  the  one  In  questlou  by  advertising  the 
I)roi)erty  and  spending  time  and  effort  to  find 
a  purchaser,  these  acts  amount  to  an  accept- 
ance, and  thereafter  both  parties  are  bound:. 
Note.  19  L.  R.  A.  (N.  S.)  5IM>. 

[21  It  Is  argued  that  plaintiffs  were  not  en- 
titled to  recover  because  the  offer  of  the  pur- 
chaser did  not  comply  with  the  conditions  In 
the  contract.  Insisting  that  the  tender  should 
have  been  $9DS,  whereas  only  $950  was  ten- 
dered by  Auber,  The  price,  according  to  the 
contract,  was  "the  actual  cash  we  have  al- 
ready paid  on  the  above-mentioned  contracts, 
plus  $50.00,  plus  $8  for  transferring  the  con- 
traota"  The  amount  "already  paid"  means 
the  payments  made  at  the  time  the  contract 
was  executed,  and  that  was  $900.  It  ap- 
pears that  the  defendants  bad  paid  $40  addi- 
tional about  August  1st,  shortly  before  the 
sale  was  effected  or  the  purchaser  was  found. 
The  offer  of  $950  was  therefore  a  subsitantial 
compliance  with  the  contract  as  made.  The 
transfer  fees  of  $8  were  not  payable  until 
the  transfer  was  effected,  and  these  the 
agoits  were  aUe  and  willing  to  psy  when 
tb^  became  due.  So  far  as  the  $40  paymmt 
>ras  concerned,  the  defendants  were  given 
credit  for  that  sum  In  the  award  of  the  Jury. 

It  1b  also  said  that  the  purchaser  in  his  let- 
ter remitting  the  money  did  not  offer  or  agree 
to  assume  the  balance  doe  upon  the  land  con- 
tracts that  were  to  be  assigned.  This  was  a 
stipulation  to  be  Included  in  the  contract 
transferring  the  defendants*  Interest  In  the 
land,  and  doubtless  would  have  been  Included 
If  defendants  bad  allowed  the  contract  to  be 
carried  out.  It  was  one  of  the  mere  details 
of  the  transaction,  to  be  written  into  the 
transfer,  and  one  whlcji  It  was  unuecessary 
to  mention  In  the  letter.  This  objection.  like 
that  relating  to  the  payment  made  between 
the  making  of  the  contract  and  the  finding  of 
a  purchaser  and  the  failure  to  Include  the 
transfer  fees  in  the  letter,  was  not  the  ob- 
jection that  was  made  when  the  perfortoauce 
of  the  contract  was  demanded.  Hkm  were 
objecttong  ^icb  the  plaintiffs  could  easily 
have  met  at  the  time  if  the  defendants  hod 
based  their  refusal  iqion  them.  Their  ob- 
jections were  that  they  had  takoi  the  land 
off  of  the  market  and  that  It  was  not  for  sola 
There  was  little  occasion  tar  the  agoits  to  go 
through  the  form  of  makii^  a  trader  when 


the  defendants  had  refused  to  carry  out  their 
contract  Having  put  their  refusal  solely  up- 
on the  grounds  mentioned,  they  are  estopped 
after  the  suit  Is  broi«ht  to  shift  their  posi- 
tion and  defend  on  grounds  not  then  relied 
on  and  which  the  agents  might  have  supplied, 
overcome,  or  corrected  if  they  had  been  men- 
tioned. Redinger  v.  Jones,  68  Kan.  627,  75 
Pac.  997 ;  Sandef^r  v.  HInes.  69  Kan.  168,  76 
Pac.  444:  Stanton  y.  Barnes,  72  Kan.  Ml.  84 
Pac.  116;  Johnson  t.  Huber,  80  Kan.  091, 108 
Pac.  99. 

(31  The  view  tak«i  by  the  court  sulllclently 
answers  the  objections  made  to  rulings  on  re- 
quested Instructions  and  the  objet.tlons  to 
those  given.  In  one  Instmctlon  the  court  told 
the  jury  that  the  Auber  letter  did  not  come 
up  to  the  terms  set  forth  In  the  agreement ; 
but,  as  we  hare  seen,  the  absence  of  some 
of  the  details  was  not  the  basis  of  the  de- 
fendants' refusal  to  complete  the  contract; 
and,  besides,  the  special  flndlngs  of  the  Jury 
showed  the  Instruction  to  be  without  materi- 
ality. In  the  petition  It  was  stated  that  the 
name  of  the  purchaser  was  Plffard,  whereas 
the  proof  showed  that  Auber  was  the  pur- 
chaser found  by  the  agents.  This  is  not  a 
material  objection.  No  prejudice  could  have' 
resulted  to  defendants  because  of  the  vari- 
ance, and,  as  is  often  done,  the  petition  may 
be  regarded  as  amended  to  oooform  to  the 
proof. 

No  material  error  being  found  In  the  rec- 
ord, the  judgment  is  aflirmed.  All  the  iTiutlc- 
es  coDcurrlDg. 

(101  KaD  Z3G) 

SHAW  T.  LIFE  &  ANNUITY  ASS'N  (three 
cases).    FALK  t.  SAME.  MATTHEWS 
«t  aL  T.  SAMa   (Nos.  ISeOS-lftSOOj* 

(Supreme  Court  of  Kansas.   Jane  19, 1917.) 

(Syllabut  hv  Editorial  Staff.) 

Pabties  4=951(5)— BBiNania  in  Nbw  Pas- 
ties. 

In  an  action  against  an  insurance  company 
where  judgment  for  the  defendant  must  be  ai- 
firnied,  a  transfer  of  defendant's  property  soh- 
Bequent  to  sucb  judgment  could  not  affect  the 
rights  of  the  plaintiff,  and  hence  an  applieatimi 
for  leave  to  make  the  defaidant'a  trantferees 
additional  parties  defendant  will  be  denied. 

[Gd.  Note,^FOr  other  cases,  see  Parties,  Cent 
Dtg.  i  82.] 

Appeal  from  IMstrtct  Court,  McPhersou 

County. 

Actions  by  A.  J.  Shaw,  by  Mary  A  Shaw^. 
by  Azro  J.  Shaw,  by  F.  A.  Falk,  and  by  Boh- 
ert  T.  Matthews  and  others  against  the  Life 
&  Annuity  Association.  Judgment  for  de- 
fendant in  eadk  case,  and  plalnttfta  appeaL 
Affirmed. 

Alex.  S.  Hendry,  of  McPherson,  and  J.  B. 
lArlmer,  of  Topelta,  for  B^wUants.  Otis  S. 
Aheu  and  S.  H.  Allen,  both  of  Topefai,  Oeo. 
B.  Allen,  of  Kansas  City,  and  A.  B.  Lamb, 
of  C<^eyvllle,  for  appellee. 


te>For  otbar  c«s«a  sm  mum  topic  and  KBT-NUMBER  tn  aU  Key-Numbered  Dli^ati  and  Ind€XM 
•Rctaearins  denied  July  11.  1917. 
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PER  CURIAM.  These  api>eals  were  pend- 
tog  hero  on  November  14.  1914,  when  the 
case  of  Moore  v.  Annuity  Assodatlon,  93 
Kan.  398.  148  Pac.  981.  Involving  exactly  the 
same  issues,  was  first  decided.  That  dect- 
slon  wag  In  favor  of  the  contentions  urped 
by  the  appellants,  and  dlnfcted  the  district 
coort  of  Mcpherson  connty  to  grant  a  new 
trial.  Immediately  after  the  decision  was  an- 
nounced the  appellants  dismissed  their  ap- 
peals. SubscHjuently  a  rehearing  was  grant- 
ed In  the  Moore  Case,  and  on  May  8,  1915, 
the  Ju'dgment  of  the  district  eonrt  sustain- 
ing a  demurrer  to  the  evidence  was  af- 
firmed. Moore  v.  Annuity  Association,  95 
Kan.  591.  148  Pac.  9S1.  Thereupon  counsel 
for  the  appellants,  who  was  likewise  conn- 
■el  for  appellant  in  the  Moore  Case,  asked 
that  these  cases  be  reinstated  because  they 
bad  been  dismissed  on  the  suppObltlon  that 
the  first  decision  In  the  Moore  Case  was  final 
and  controlling.  On  the  representations  of 
counsel  for  the  appellants  that  It  was  his 
intention  to  take  the  Moore  Case  to  the  Su- 
preme Court  of  the  United  States  by  pro- 
ceedings in  error,  and  his  representations 
that  the  Issues  Involved  were  Identical  with 
those  in  the  Moore  Case,  these  appeals  were 
reinstated,  and  at  his  further  request  they 
A-ere  continued  generally  in  order  to  await 
the  final  disposition  of  the  proceedings  In 
error  In  the  Moore  Case.  It  Is  for  these  rea- 
sons that  the  cases  have  been  allowed  to  re- 
main on  the  docket  without  being  called  for 
dispoi-Ition.  No  proceedings  in  error  have 
been  taken  In  the  Moore  Oase,  and  the  time 
for  so  doing  has  long  since  e.\plred. 

On  Janimry  11,  1917,  appellants  filed  an 
application  for  leave  to  make  additional  par- 
ties defendants,  representing  that  the  defend- 
ant association  In  February,  1915,  long  after 
the  second  decision  in  the  Moore  Case,  sold 
an'd  delivered  all  Its  assets  and  property. 
Including  plaintiffs'  share  of  the  beneficiary 
and  reserve  fnnds  of  the  defendant,  to  the 
North  American  Union  of  Chicago,  a  corpo- 
ration ander  the  laws  of  Illinois,  and  that 
the  merger  of  these  associations  had  been 
approved  by  the  state  superintendent  of  in- 
Burance;  and,  further,  that  on  November  20, 
1916,  the  Illinois  corporation  had  sold  and 
transferred  all  its  assets  and  property  to  the 
Fmternal  Aid  Union  of  Denver,  a  corpora- 
tion of  Colorado,  an'd  it  Is  stated  that  by  rea- 
son of  these  mergers  no  property  of  the 
original  defendant  nor  of  the  Illinois  corpo- 
ration can  be  reached  by  execution  and 
judgment  Id  favor  of  the  plaintiffs  In  these 
actions. 

We  are  asked  to  make  the  additional  par- 
ties defendant  and  to  set  the  cases  down 
for  hearing  on  their  merits.  So  far  as  the 
merits  of  the  cases  are  concerned  they  are 
controlled  In  each  case  by  the  decision  in 
the  Moore  Case,  and  the  Judgments  in  each 
of  the  appeals  must  be  afilrm^  on  the  au- 
thority of  that  case,   inasmuch  as  the  Judg- 


I  meats  of  the  district  court  in  favor  of  the 
I  original  defendant  roust  be  affirmed  it  is 
!  not  perceived  how  the  transfer  and  sole  of 
I  defendant's  assets  and  property  could  affect 
'  In  any  manner  the  rights  of  the  appellants. 
Since  they  can  obtain  no  judgments  against 
the  original  defendant  It  makes  no  difference 
to  them  that  there  Is  no  property  of  the  orig- 
inal defendant  in  this  state  subject  to  ex- 
ecution. 

The  application  for  leave  to  make  addi- 
tional parties  defendants  Is  denied,  and  the 
judgments  are  afllrmed. 

"""""  WW  Kan,  50) 

ROSS  T.  WELLINGTON  IX)DflE  NO.  133,  I. 
O.  O.  F.    (No.  206S3.) 

(Supreme  Court  of  Kansas.   June  9.  1917.  Re* 
hearing  denied  July  11,  1917.) 

(Byttabtta  hy  the  Court.) 

1.  Account,  Actioh  on  ^=>7— Puadinos— 

BUBDEN  or  PbOOF. 
It  is  not  error  for  the  trial  court  to  bold  that 
the  burden  of  proof  is  on  the  plaintiff  in  an  ac- 
tion on  an  unveritiod  account,  where  the  netition 
is  met  by  an  answer  containing  a  general  denial 
and  an  allegation  of  settlcmenL 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
Uon  on,  Gent  Dig.  »  13-17.]  - 

2.  Appeal  and  Ebror  #=31010(1)— Evidence 
TO  Support  Judgme.nt— Aitiemance. 

A  judgment  based  on  a  general  finding  will 
not  be  duturt)ed,  where  there  is  evidence  to 
prove  the  facta  necessary  to  support  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  397»-8i>&l, 

Appeal  from  District  Court,  Sumner 
County. 

Action  by  Charles  Ferry  Ross  against  Wel- 
linston  Lodge  No.  1.13,  Independent  Order  of 
Odd  Fellows.  Judgment  for  defendant,  aniJ 
plaintiff  appeals.  Affirmed. 

I  J.  S.  Dey,  of  Wellington,  for  appellant.  W. 
;  W.  Schwinn,  of  Wellington,  for  appellee. 

I  MARSHALL,  J.  This  is  the  second  appeal 
in  this  case.  Ross  v.  Odd  Fellows  Lodge,  94 
i  Kan.  528,  146  I'ac.  1003. 
I  The  contract,  which  Is  the  basis  of  this  ac- 
I  tloD,  was  In  part  set  out  in  the  former  opin- 
I  Ion.  That  contract,  so  far  as  it  Is  material 
to  the  present  controversy,  reads; 

"Witnesaeth:  That,  whereas,  the  party  of  the 
first  part  Is  the  owner  in  fee  simple  of  lot 
twenty-four  (24)  In  block  fifty-four  (54)  in  the 
city  of  Wellington,  Kansas,  and  the  party  ot 
the  second  part  Is  the  owner  in  fee  Biuiple  of 
lot  twenty-three  (23>  in  said  block  fifty-four  in 
the  city  of  Wellington,  Kansas:  and  whereas, 
'  the  party  of  the  first  part  and  the  party  of  the 
second  part  desire  and  purpose  to  erect  and  con- 
struct upon  the  lots  hereinbefore  described  a 
two-story  rock  atone  cement  building,  hO  feet 
long  and  50  feet  wide  in  accordnncc  with  plans 
and  speci^cations  adopted  and  agreed  upon  by 
each  of  the  respective  parties   hereto:  Now, 
,  therefore,  in  consideration  of  the  premises,  it  is 
hereby  agreed  and  understood  by  and  on  behalf 
I  of  each  of  the  parties  hereto  that  one-half  of 
I  all  the  expense  of  every  kind  and  character 
]  which  Is  to  be  or  will  be  Incurred  In  the  erection 
1  and  construction  of  said  biiildine  is  to  be  equal- 
ly borne  and  paid  by  the  respective  parties  heri- 
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to;  tbat  fi  to  say,  each  of  said  parties  Is  to  pay  < 

ODe-balf  thereof  accnrdiox  to  a  correct  and  item- 
ized account  of  said  expenditures,  which  is  to 
be  kept  by  the  partiea  to  this  asrcemeni." 

Tlie  trial  was  by  the  court  without  a  jury, 
and  no  speciul  hnillngs  of  fact  were  made. 
A  geiierul  tindiiig  was  made  lu  faror  of  the 
defeudant,  and  Judgment  was  rendered  la  | 
its  fuvor.  The  pliiiutilT  appeuls,  | 

[Ij  1.  The  court  held  Uiat  the  burden  of, 
proof  was  on  the  ptulntlff.  Couiplalut  la 
made  of  that  rnllog.  The  petition  set  out 
a  nuiul.er  of  Items  of  expense  incurred  by  the 
platutiff  ill  the  enaction  of  the  building  pro- 
vided fur  in  the  contruct  Tlie  petition  was 
not  verified.  The  answer  consisted  of  a  gen- 
eral denial  and  attlrnuitive  nllegiitions  that 
a  setiU'uieiit  had  been  made.  There  was 
ootlilng  to  show  tbat  either  party  was  denied  I 
the  rl^ht  to  Introduce  an^*  evidence  to  estab* 
Ush  his  contentions.  Under  these  drcuro- 
stuncx's,  It  was  not  reversible  error  for  the 
trial  couit  to  rule  that  the  burdeu  of  proof 
was  on  the  plaintiff,  ilenntg  v.  Gus  Co..  100 
Kan.  255,  1&1  I'lic.  207;  In  re  UoUoway'B 
Estnte.  100  Kan.  368.  IM  Pac.  208. 

[2]  2.  Tiie  plaintiff  argues  a  number  of 
Other  propositions,  all  of  which  are  that  cer- 
tain facts  were  or  were  not  established  by 
the  evidence.    Four  days  were  used  in  the 
introfluctlon  of  evidence.    The  trial  court 
heanl  that  evidence,  and  on  It  the  finding 
was  mnde.  That  finding  is  conclusive  In  this 
court  unless  It  Is  shown  that  the  finding  was 
not  supported  by  evidence.    That  has  not 
been  done.  The  evidence,  as  abstracted,  does  ' 
not  disclose  that  the  trial  court  reached  a  , 
wrong  concluaion  aa  to  any  fact  that  w^s  in 
controversy  on  the  trial.  The  plaintiff  must 
show  that  the  court  made  a  mistake,  and 
muRt  also  show  that  the  mistake  was  prej- 
udicial.  Code  Civ.  Proa  |  55l  (Gen.  St  1915,  , 
I  7485^ :  Hnmiltoo  v.  Itallway  Co.,  95  Kan.  : 
353,  m  148  I'nc.  648?  Andrews  v.  RaUroad 
Co.,  99  Knn.  347,  350,  161  Pac.  600, 

The  Judgment  la  ufllrmed.  All  the  Justices 
concurring. 

aOl  Kan.  165)  — — 

BOWlfAN  T.  CLYDE.   (No.  20024.) 
(Supreme  Court  of  Kansas.  June  9i  1917J 

fSyUabut  by  the  OouriJ 

1.  MOBTOAOES  «=3<115(1)— SaUE  BT  HOBTOA- 

oon— Action  on  Note— R  ego  vert.  > 
Where  the  mortgagor  of  land  sells  it  aobject 
to  the  mortgage,  there  being  no  assumption  of 
the  debt  by  the  grantee,  and  a  third  person  after- 
wards burs  the  mortgage  and  later  obtains  a 
deed  to  toe  land  subject  thereto,  and  then  re- 
leases the  mortgage,  sells  the  land,  and  brings 
an  action  ogainst  the  mortgagor  upoo  his  note, 
the  plaintiff  is  entitled  to  recover  the  amount 
of  tbe  note  less  the  reasonable  value  of  the  land 
at  the  time  he  sold  it 

[Ed.  Note.— For  other  cases,  see  Mortgages,  i 
Cent  Dig.  §S  942,  943,  945.  946.  948.] 

2.  Mortgages  €=33150)— Action  oir  MortgA' 
gor's  Note— Recovery. 

The  plaintiff's  rights  in  the  rituafion  are 
not  affected  by  tbe  fact  that  tbe  defendant  had  { 
told  him  he  would  see  that  the  property  sold  i 
for  enough  to  pay  the  mortgage,  If  it  were  fof^ 
dosed.  j 
[Kd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  W2.  943.  945,  946.  948.]  , 


8.  MoBTGAOBS  «s>319<3)  —  Suit  on  Note  — 
Valu*  op  Lawi>— SuFFicnEHCT  or  Evir-.xcK. 
The  evidence  held  not  to  support  a  floi^ng 
that  the  land  was  worth  tbe  full  amount  at  tbe 

mortgage. 

[Ed.  Note.— For  other  cases,  aee  Mortgages^ 
Cent  Dig.  il  S63,  875,  913,  1366.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Winfield  S.  Bowman  against  H.  M. 
Clyde.  Judguient  fur  defendant  and  piaiutifC 
apiwals.  Keversed,  and  cause  remanded  to 
grant  a  new  trial  upon  a  certain  issue. 

C.  A.  Bowman,  of  Kansas  City,  for  appellant 
David  F.  Canton  and  James  T.  Cochran,  both 
of  Kansas  City,  for  appellee. 

MASON.  J.  H.  M.  C^de  was  the  owner 
of  a  quarter  section  of  land  in  Oklahoma, 
subject  to  a  mortnage  for  9Gi)0.  On  February 
14,  1912,  he  executed  a  second  mortguge 
thereon,  securing  a  note  for  $550.  A  lew 
days  later  he  made  a  deed  to  the  land,  sub- 
ject to  the  two  mortgages.  On  October  23, 
1913,  WlnHeld  S.  Bowman  bought  the  $550 
note  and  mortgage.  On  October  5.  1914,  he 
Ijought  the  laud,  subject  to  the  two  mort- 
Sages.  for  $10,  b«vh«  the  deed  made  to  his 
SOD,  C.  A.  Bowman,  bis  object  being  to  pre- 
vent a  merger.  On  December  10,  1914.  he 
executed  a  qultdalm  deed  to  bis  son,  for  the 
purpose,  which  was  recited  In  the  deed,  of 
relieving  the  land  from  tbe  1550  mortgage^ 
He  also  paid  off  the  first  mortguge,  but  caus- 
ed another  for  the  same  amount  to  be  at  once 
exec-uted  by  his  son.  On  March  3,  1916,  he 
sold  the  land,  subject  to  the  $500  mortage, 
which  the  buyer  assumed,  for  $200,  bis  son 
making  the  deed.  On  Mardi  18,  1916,  be 
sued  Clyde  upon  his  note  for  $550.  giving 
credit,  however.  In  his  reply,  for  $200.  the 
amount  realized  from  the  sale.  A  trial  re- 
sulted in  a  verdict  and  judgment  for  the  de- 
fendant and  the  plaintiff  appeals. 

[1]  1.  Alttiough  the  various  grantees  bad 
not  assamed  payment  of  tbe  $560  mortgage, 
they  bad  taken  tbe  land  subject  th««to.  and 
the  property  was  tbe  primary  fund  for  the 
aatiafacUon  of  the  debt  27  Cyc  1342. 1343 ; 
27  A,  &  R  Encyc  o£  L.  246.  That  is,  tbe 
mortgagor  was  entitled  to  have  the  land  ap- 
plied to  the  reduction  of  his  personal  llabU- 
Ity.  The  plaintiff  as  tbe  holder  of  tbe  note 
and  mortgage  could  not  release  the  land 
from  tbe  lien  and  still  look  to  the  mortgagor 
for  the  foil  payment  of  tbe  note.  27  Cyc 
1276  ;  2  Jones  on  Mortgages,  f  1226;  1  Pin- 
grey  on  Mortgages,  S  028.  Expressions  are  to 
be  found  In  the  authorities  to  the  effect  tbat 
by  relen^ng  the  lien  the  holder  of  a  mortgage 
completely  loses  his  remedy  on  the  personal 
obligation  of  the  mortgagor.  Where  that  rule 
has  been  applied  It  has  been  because  the  dr- 
cnmstances  were  such  as  to  make  It  equitable. 
Ordinarily  the  rights  of  the  mortgagor  will 
be  fully  protected  If  be  receives  credit  on  tbe 
note  for  the  value  of  the  land  at  the  time  tbe 
Hen  Is  released.  This  was  substantially  the 
basis  of  adjustment  adopted  by  the  trial 
court.  The  release  of  the  mortgage  probably 
entitled  the  defendant  to  a  credit  upon  the 
note  equal  to  the  value  of  the  land  at  that 
time,  but  as  the  plaintiff  until  he  sold  the 
land  could  have  recognized  a  rlgbt  to  redeem. 
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doubtless  the  defendant  conld  elect  to  regard 
the  date  of  the  sale  as  the  time  for  the  det^ 
mloation  of  tbe  value.  The  tilal  oonrt  treat- 
ed the  latter  date  as  controHIi«.  Olie  defend- 
ant, baring  sold  the  land  subject  to  tbe  mort- 
gage, was  entitled,  qs  between  himself  and 
any  subsequent  owner  of  the  property,  to  In- 
sist that  It  should  be  applied  to  the  reduction 
of  his  personal  indebtedness,  but  as  there 
was  no  assumption  of  the  debt  by  any  of  the 
grantees  this  was  the  extent  of  bis  demands 
against  them.  27  Cyc.  1.343. 

[>3  2.  There  was  testimony  that  after  the 
plaintiff  bad  acquired  tbe  title  to  the  land  he 
told  the  defendant  that  the  first  mortgagee 
was  about  to  foreclose;  that  the  defendant 
then  asked  him  to  let  the  foreclosure  proceed 
and  hare  It  Include  his  own  mortgage,  In 
which  case  the  defendfint  would  see  that  the 
property  brought  enough  to  cover  both  In- 
cumbrances. This  had  no  tendency  to  estab- 
lish a  defense.  The  plnlntlff  had  the  prlvl- 
l^e  of  paying  oCF  tbe  first  mortgage  if  he  saw 
fit,  and  In  falling  to  foreclose  his  own  mort- 
gage, baring  acquired  the  fee  title,  he  com- 
mitted an  act  somewhat  analogous  to  the  con- 
version of  personal  property  by  one  holding  It 
as  security.  We  hold,  as  tbe  trial  court  did, 
that  his  llnblllty  in  this  case  la  limited  to 
the  value  of  the  land. 

[S]  3.  The  verdict  Implied  a  finding  that 
the  land  was  worth  $550  over  and  above  the 
$500  mortgage.  The  plaintiff  contends  that 
there  was  no  substantial  evidence  that  it  was 
worth  more  tban  $200  In  excess  of  the  Hen. 
A  nnmber  of  witnesses  called  by  the  plaintiff 
testified  to  tbe  value,  placing  it  at  from  $500 
to  $700.  The  defendant  produced  no  direct 
evidence  on  the  subject.  The  Jury  were  ask- 
ed upon  what  they  based  their  finding  that 
the  land  was  worth  more  than  $700,  and  an- 
swered, **On  W.  S.  Bowman's  evidence;"  The 
plaintiff  testified  that  he  never  saw  tbe  land ; 
that  be  held  it  for  five  months,  and  sold  It 
upon  tbe  first  offer  he  received.  This  can 
hardly  be  r^rded  as  evidence  that  It  was 
worth  more  tban  be  got  for  it,  and  la  certain- 
ly not  evidence  that  It  was  worth  as  much  as 
$1,060.  The  fact  that  he  paid  $10  for  tbe 
land  subject  to  the  two  mortgages,  one  for 
$600  and  the  other  for  $550,  does  not  indicate 
that  it  was  worth  that  amount  He  was  at 
the  time  the  owner  of  one  of  the  mortgages 
and  might  well  have  been  willing  to  give  a 
small  sum  for  a  deed,  regardless  of  whether 
the  land  was  worth  the  amount  for  which  It 
was  Incumbered.  The  verdict  was  therefore 
not  warranted  by  the  evidence  upon  which  It 
waa  avowedly  based.  Various  deeds  to  the 
land  were  Introduced  which  recited  large 
considerations,  but  these  recitals  were  not 
cwupetcnt  evidence  of  the  amount  actually 
paid.  Perkins  v.  Gregory,  87  Kan.  803,  124 
Pac  168.  Evidence  was  given  that  one  of 
the  plaintiffs'  witnesses  had  stated  that  tbe 
land  was  worth  $1,900,  but  as  this  was  ad- 
mitted solely  for  the  purpose  of  affecting  hla 
credibility,  It  cannot  be  considered  as  affirm- 
ative evldoice  of  value;  The  fact  that  the 
first  mortgage  was  for  a  loan  of  $000,  made 
by  an  Insurance  company,  Is  not  snbstantlal 
evidence  that  the  projwrty  was  worth  over 
twice  that  amount  The  defendant  testified 
that  in  1912  there  were  on  the  land  a  three- 


room  bouse,  a  bam.  a  wlnd-mlll,  five  acres  of 
ordiard.  and  fences;  that  tbe  ground  was 
leased  and  30  acres  were  In  cultivation ;  that 
a  tenant  paid  $33.75  and  spent  $15  in  repolrs 
for  the  use  of  the  pasture  land  six  weeks. 
This  likewise  foils  short  of  a  basis  for  a  find- 
ing that  the  property  was  worth  $1,050.  Up- 
on these  grounds  we  conclude  that  the  ver- 
dict was  not  sustained  by  the  evidence. 

No  other  error  being  found,  tbe  Judgment 
is  reversed  and  tbe  cause  Is  renumded,  w^lth 
direction  to  grant  a  new  trial  upon  the  Issue 
of  th%  value  of  the  land ;  the  rights  of  tbe 
parties  to  be  adjusted  In  accordance  with 
the  finding.  All  tbe  Justices  concurrins. 


(101  Ku.  803) 
BINGEB  T.  READ.    (No;  20010.) 
(Supreme  Court  of  Kansas.    July  7,  1017.) 

(Byllabua  by  the  C<yurt.) 

Masteb  ano  Seevant  «=:>28e(22)— GuABn  fob 
JoiNTi.vo  Machine— Reasonable  Case  — 

Ql-ESTION  FOB  Jl'RT. 

Under  section  5SS9,  and  under  subdivision 
"b"  of  section  5S96  of  the  General  Statutes  of 
1015,  the  triers  of  fact  must  determine,  as  a 
question  of  fact,  whether  or  not  a  guard  provid- 
ed in  obedience  to  section  5SS9,  or  voinntarily 
furuishe<l  under  section  6800,  is  safe,  reasonable 
and  proper. 

[Ed.  Not*.— Por  oth»r  eaiM,  Hastar  snd  Serv- 
ant. Gent.  Die-  >  UU&l 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  H.  Blnger  against  J.  M.  Read, 
doing  bnslneBS  as  the  Tqpeka  Planing  Mill  Com- 
pany, for  compensation  onder  the  Workmen's 
Compensation  Act  Judgment  ifor  plaintifl, 
and  defendant  appeals.  Afflnued. 

Adrian  F.  Sherman  and  T.  B.  Landon.  both 
of  Kansas  City,  Mo.,  and  Edwin  A.  Austin,. of 
Topeka.  for  appellant  Edwin  D.  McKeever,  of 
Topeka,  for  appellee. 


MABSHALLv  J.  An  <^lnlon  was  banded 
down  In  this  case  on  June  0th,  but  It  was  not 
printed  for  the  reason  that  an  application  for 
rehearing  discloses  that  there  was  omitted 
from  the  opinion  a  proposition  which  should 
have  been  discussed.  The  plaintiff  recovered 
Judgment  for  $1,280.25,  imder  the  Workmen's 
Compensation  Act  and  the  defendant  appeals. 

While  In  the  defendant's  employ  In  a  plan- 
ing mill,  the  plaintiff  had  the  thumb  of  his 
right  band  ent  off  by  a  Jointer.  Tbe  defend- 
ant had  provided  a  guard  to  be  placed  over 
the  knives  of  the  Jointer  when  la  opehitlon, 
and  had  posted,  on  the  door  of  the  box  in 
whldi  was  located  the  switch  that  turned  on 
the  electricity  that  operated  the  machine, 
a  notice  in  substance  as  follows:  "There  is 
a  guard  for  this  machine  and  must  be  kept 
on."  The  guard  was  not  on  the  machine  at 
the  time  tbe  plaintiff  waa  injured,  althou^ 
it  was  in  a  convenient  place  and  could  bare 
been  easily  attached.  The  commissioner  of 
labor  of  the  state  bad  ordered  that  a  guard 
be  placed  on  this  machine.  This  guard  was 
placed  there  In  obedience  to  that  order.  Tbe 
guard  bad  been  seen  1^  Inspectors  from  tbe 
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office  ijt  the  ciMnniiasloner  of  labor  ftnd  had' 
not  been  objected  to  by  them.  At  times 
when  the  iJ remises  were  being  Inspected,  the 
guard  was  not  In  use.  The  Inspectors  had 
then  directed  that  the  guard  be  kept  on  the 
machine.  Part  of  the  time  the  jnacbloe  waa 
operated  with  the  guard,  and  part  of  the 
time  without  It. 
The  court  Instructed  the  Jury  as  followa: 

"The  court  iDstructs  you,  however,  that  un- 
der the  facts  of  this  case  the  failure  of  the  plftin- 
tiff  to  use  the  guard  provided  by  the  defeiicliitit 
was,  aft  a  matter  of  law,  'willful,*  and  you  will 
coiiRider  that  fact  as  established  in  your  delib- 
erations. 

*'Y(iu  will  obserre,  however,  that,  before  the 
plaintiff  can  be  precluded  from  recovering  un- 
der the  terms  of  section  1  of  the  act  referred  to, 
it  must  be  proved  that  the  injury  to  him  resulted 
from  the  failure  to  use  the  guard,  and,  further, 
that  the  fcuard  or  protection  must  be  one  require 
ed  pursuant  to  the  stntiite  and  provided  for  him, 
or  muxt  be  a  reasonnble  and  proper  guard  and 
protection  voluntarily  furnished  by  the  employ- 
er. Therefore,  before  you  can  find  for  the  de- 
fendant under  the  last  preceding  instruction,  you 
must  find  that  plaintiCTs  injury  resulted  from 
the  failure  to  use  a  guard  or  protection  required 
pursuant  to  some  statute  and  provided  for  bim, 
or  from  the  failure  to  use  a  reasonable  and 
proper  guard  and  protection  voluntarily  furnish- 
ed by  the  defendant.  Whether  the  guard  fur- 
nished was  such  as  required,  under  the  terms 
of  a  statute  which  will  be  stated  to  you,  or 
whether  the  same  was  a  reast^ably  proper  guard 
and  protection  voluntarily  furnished  by  def«id- 
ant,  are  questions  for  your  determination.  If 
the  gunnl  in  question  was  such  a  guard  or  pro- 
tection as  required  by  the  statute,  or  If  it  was 
a  reasonable  and  proper  guard  n^untarily  fur- 
nished by  defendant,  that  was  sufficient,  and,  if 
the  injury  resulted  from  failure  to  use  such 
guard,  plaintiff  cannot  recover. 

"As  to  what  is  a  guard  or  protection  required 

Sursuant  to  statute,  I  instruct  you  that  the 
iw  known  as  the  Factory  Act  requires  that  ev- 
ery per»  )n  owning  or  operating  a  manufacturing 
establishment  in  which  mncbincry  is  used  is  re- 
quirctl,  where  practicable,  to  properly  and 
safely  guard  niich  machinery  for  the  purpose  of 
preventing  and  avoiding  the  death  of  or  injury 
lo  persons  employed  or  laboring  In  such  establish- 
ment, .nnd  it  is  made  the  duty  of  all  persons 
owning  or  operating  such  establisbments  to  pro- 
ride  and  keep  the  same  furnished  with  such  safe- 
guards." 

One  of  several  special  questions  answered 
by  the  Jury  was  as  follows: 

"Question  1 :  Did  defendant  furnish  a  guard 
or  protection  against  accident  to  be  attached 
to  the  jointer  at  which  the  plaintiff  waa  work- 
ing when  injured,  which  when  in  place  on  the 
mncliine  set  in  against  the  board  being  planed 
with  a  spring  and  corerH  the  knife  of  the  ma- 
chine so  that  the  plnintiFs  hand  or  fingers  push- 
ing the  board  over  the  knife  could  not  touch 
the  knife,  and  receive  an  injurv  without  pushing 
the  guard  away?  Answer:  Its,  but  under  the 
cirt'umstaucea  we  consider  the  guard  as  inade- 
quate." 

The  question  for  our  determination  is:  Waa 
It  within  the  province  of  the  Jury  to  pass  on 
the  sufficiency  of  the  guard? 

Section  5888  of  the  General  Statutes  of 
191S  reads: 

"Every  person  owning  or  operating  any  manu- 
facturing establiehment  In  which  machinery  is 
used  shall  furnish  and  supply  for  use  therein 
belt  shiners,  or  other  safe  mechanical  con- 
trivance, for  the  purpose  of  throwing  on  or  off 


belts  or  pulleys;  and  wherever  ft  is  practi- 
cable, machinery  shall  be  operated  with  loose 
pulleys.  All  vats,  pi  ns,  saws,  planers,  cog 
gearing,  belting,  shafting,  set  screws,  and  ma- 
chinery of  every  description  used  in  a  manufac- 
turing establishment  shtill,  where  practicable,  be 
properly  and  safely  guarded,  for  the  purpose 
of  preventing  or  avoiding  the  death  of  or  in- 
jury to  the  persons  employed  or  laboring  in 
any  such  establishment;  and  it  is  hereby  made 
the  duty  of  aJl  persons  owning  or  operating 
manufacturing  establisbments  to  provide  and 
keep  the  same  furnished  with  safeguards  as 
herein  specified," 

Section  0898  of  the  General  Statutes  of 
ldl5  In  part  reads; 

"(b)  If  it  is  proved  that  the  injury  to  the 
workman  results  from  his  deliberate  intention 
to  cause  such  injury,  or  from  his  willful  ^it- 
ure  to  use  a  guard  or  protection  against  acci- 
dent required  pursuant  to  any  statute  and  pro- 
vided for  him,  or  a  reasonable  and  proper  guard 
and  protection  voluntarily  furnished  him  by 
eaid  employer,  or  solely  from  his  deliberate 
breach  of  statutory  regulations  affecting  safety 
of  life  or  limb,  or  from  bis  intoxication,  any 
compensation  in  respect  to  that  iiuary  shall  be 
disallowed." 

How  was  It  to  be  determined  that  the 
Jointer  was  properly  and  safely  guarded,  as 
required  by  section  5889,  or  that  the  guard 
was  reasonable  and  proper,  as  described  in 
section  5^96?  There  was  only  one  way,  and 
that  was  to  show  by  evidence  the  machine. 
Its  operation,  and  its  dangers,  and  the  guard, 
with  Its  operation,  and,  from  that  evidence, 
determine  the  matter  as  a  question  of  fact, 
and  not  one  of  law. 

In  this  action,  the  Issues nvere  submitted  to 
a  Jury.  It  was  therefore  for  the  Jury  to  de- 
termine that  question  under  instructions  giv- 
en by  the  court. 

The  defendant  argues  that  the  adequacy 
or  inadequacy  of  the  guard  is  not  the  ques- 
tion at  issue;  that  the  question  Is:  Did  the 
willful  failure  of  the  plainttflT  to  use  the 
guard  provided  produce  his  injury?  The 
defendant's  argument  would  be  good  If  the 
guard  provided  had  been  safe,  reasonable  and 
proper.  A  failure  to  use  a  guard  that  is  not 
safe,  reasonable  or  proper  does  not  come  with- 
in the  provisions  of  the  ttatutes.  The  court 
properly  Instructed  the  Jury  concerning  the 
willful  failure  of  the  plaintiff  to  use  the 
guard,  and,  after  that  Instruction  had  been 
given,  there  yet  remained  the  question  of  the 
adequacy  or  Inadequacy  of  the  guard.  There 
was  no  way  to  avoid  submitting  that  ques- 
tion to  the  Jury.  It  was  submitted,  and  the 
Jury  found.  In  substance,  that  the  guard  was 
not  safe,  reasonable  and  propter. 

What  has  been  said  disposes  of  the  defend- 
ant's contentions,  the  first  of  which  Is  that 
the  court  erred  in  overruling  the  demurrer 
to  the  plaintlCTs  evidence:  the  second,  that 
the  court  erred  In  overmUng  the  defendant's 
motion  for  Judgment  cm  the  spediU  fladlngs 
of  fact ;-  and,  the  third,  that  the  court  erred 
in  orerruling  the  defendant's  motion  for  a 
new  trial. 

The  application  for  a  re'^oarlng  Is  denied, 
and  the  judgment  la  affirmed.  All  the  Jus- 
tices concurring. 
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(in  K&D.  223) 

BOHR  et  aL  t.  CHANCER  et  aL  (No.  21309.) 
(Sopreme  Court  of  Kansaa    June  9.  1917.) 

(Byllahu*  by  the  Court) 

t.  MuTTICrPAL  COBPORATIONS  <S=>368 — STBEET 
Paving  Contract— Ripaib— STATUTE. 
UndcT  section  1237  of  the  General  Statutes 
of  1915.  a  city  of  the  first  class  may  contract 
for  repaying  a  street,  and  in  the  contract  provide 
that  a  part  of  the  contract  price  shall  be  re- 
tained in  the  city  treasury  as  a  guaranty  that 
the  contractor  will  keep  the  pavement  in  repair 
for  a  period  of  fifteen  years  after  its  construc- 
tion, and  may  provide  tnat  annually  there  shall 
be  paid  to  the  contractor,  to  pay  for  keeping  the 
paveoient  in  repair,  A  certain  portimi  m  the 
amount  retained. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  001.1 
2.  Municipal  CoRPOBATioNs  «=»327  — Street 
Pavi.no  Contract— Payment  for  Repaib&— 
combtitutionalitt  of  statute, 
Section  1237  of  the  General  Statutes  of 
1916,  giving  to  cities  of  the  first  class  the  pow- 
ers named  in  section  1  of  this  syllabus,  ia  not 
unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  SBO.} 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  for  Injunction  by  A.  Rolir  and  oth- 
ers against  E.  W.  Crancer  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal; 
U.  C.  Davis  being  substituted  as  appellee  In 
place  of  B.  W.  Crancer.  as  Mayor  of  the  City 
of  Leavenworth.  Affirmed. 

W.  W.  Hooper  and  D.  W.  Hooper,  both 
of  I^^avenworth,  for  appellants.  Humphrey 
Blddte,  C.  P.  Rutherford,  and  Lee  Bond,  all 
of  Leavenworth,  for  appellees. 

MARSHAL!^  J.  In  this  action  the  plain- 
tiffs sought  to  enjoin  the  defendants  from 
altering  Into  a  contract  with  E.  L.  Meek  & 
Co.  to  repave  a  street  in  the  city  of  Leaven> 
worth.  Judgment  was  rendered  in  favor 
of  the  defendants,  and  the  plalntiCTs  appeal. 
By  stipulation  of  the  parties,  G.  C.  Davis 
Is  snbstitnted  as  appellee  In  the  place  of  E. 
W.  Crancer,  as  mayor  of  Leavenworth. 

Under  the  plans  and  specifications  pre- 
pared by  the  city  for  repavlng  this  street, 
the  contractor  agrees  that  all  Imperfections; 
settlements,  defects,  or  damages  to  or  In  any 
part  of  the  paving  occurring  at  any  time 
during  the  period  of  15  years  from  and  after 
the  acceptance  of  the  work  by  the  board  of 
commissioners  shall  be  promptly  repaired  by 
the  contractor;  that  out  of  the  contract 
price  the  city  shall  retain  In  its  treasury  the 
sum  of  $18,000  as  a  guaranty  for  the  main- 
tenance of  the  street;  and  that,  tf  the  pave- 
ment Is  maintained  as  provided  for  in  the 
contract  and  specifications,  $1,800  shall  be 
paid 'the  contractor  for  each  year's  mainte- 
nance of  the  pavement  during  the  period  of  10 
years  after  the  expiration  of  five  years  from 
the  date  of  the  final  acceptance  of  the  work 
by  the  commlffldonera,  $1,800  to  be  paid  at  the 


expiration  of  6  years,  and  $1,800  at  the  end 
of  eadi  year  thereafter  until  the  explratttm 
of  IS  years. 

On  the  trial  the  following  admissions  were 
made: 

"It  is  agreed  that  the  plaintiffs  are  the  own- 
ers of  the  property  described  in  the  petition, 

"It  is  further  agreed  that  at)  preliminary  pro- 
ceedings leading  up  to  the  pavement  of  the  street 
thereof  have  been  complied  with,  and  are  legal 
and  regular,  and  the  only  question  in  this  case 
is  the  Dower  of  the  city  to  enter  into  the  con- 
tract that  is  contemplated  to  be  entered  into  un- 
der the  plans  and  specifications. 

"It  is  further  admitteil  that  the  coromisidon- 
ers  have  acted  In  good  faith." 

[1]  1.  The  plaintiffs  argue  that,  after  the 
work  has  been  completed,  the  city  must  pay 
for  keeping  the  pavement  in  repair  out  of 
the  general  revenue  fund;  that  special  as- 
sessments cannot  be  levied  on  the  abutting 
property  for  that  purpose;  and  that  there- 
fore the  city  has  no  irawer  to  retain  $18,000 
of  the  price  to  be  paid  fbr  the  improvements, 
as  a  guaranty  that  the  contractor  will  keep 
the  pavement  in  r^ir  for  a  period  of  IS 
years.  Section  123T  of  the  General  Statutes 
of  1015  reads: 

"The  mayor  and  council  shall  have  power  to 
provide,  in  any  contract  made  by  them  for 
curbing,  guttering  or  paving  any  street  or  alley, 
that  the  contractor  shall  guarantee  to  maintau 
and  repair  the  same  for  such  time  ns  the  mayor 
and  council  shall  deem  proper,  and  no  special 
esseflsmeot  shall  be  affected  or  invalidated  on 
account  of  such  guaranty." 

The  statute  does  not  prescribe  by  what 
method  or  means  the  city  may  provide  for 
the  maintenance  and  repair  of  an  Improved 
street  That  la  left  to  the  discretion  of  the 
governing  body  of  the  city.  Any  method  by 
which  a  contractor  agrees  to  keep  the  pave- 
ment on  a  street  in  repair  contemplates  that 
the  cost  of  that  maintenance  shall  be  assess- 
ed against  the  abutting  property  in  the  ap- 
portionment of  the  cost  of  the  improvement. 
There  is  no  substantial  difference  between 
an  effective  contact  by  which  a  contractor 
agrees  to  keep  a  street  in  repair  and  a 
contract  by  which  a  part  of  the  contract 
price  is  retained  in  the  city  treasury  to  be 
paid  out  in  installments  after  the  lapse  of 
designated  periods  of  tlme  during  which  the 
street  has  been  kept  in  repair.  In  either  In- 
stance the  cost  of  the  upkeep  or  maintenance 
is  assessed  against  the  abutting  property. 
This  proposition  Is  disposed  of  by  Ia  Velne 
V.  Kansas  City,  67  Kan.  289,  72  Pae.  772, 
where  this  court  sold : 

"By  section  3,  c.  81,  Laws  of  1809,  the 
mayor  and  council  of  cities  of  the  first  class 
are  given  power  to  require  a  contractor  putting 
in  curbing,  guttering,  or  paving  to  maintain  and 
repair  the  same  for  such  time  as  they  stiall  deem 
proper,  and  assessments  levied  against  abutting 
property  for  such  improvements,  under  a  con- 
tract made  since  the  passage  of  said  act,  are  not 
void  because  the  cost  of  maintenance  is  included 
in  the  cost  of  such  improvement"  Syllabas. 

But,  it  is  argued,  the  statute  nnder  which 
the  La  Veine  Case  was  decided  has  been  re* 
pealed,  and  section  1237  of  the  General  Stat- 


4b»roT  otker  esses  ses  same  topic  and  KBY-NUUSBR  la  all  Ker-Nnmbtred  DlgMU  and  laduw 


Digitized  by 


824 


165  PACIFIC 


REPOBTBR 


(Kan. 


utm  of  191B  hoM  taken  Its  place.  Tliat  Is  | 
tnie,  but  the  two  statutes  are  identical,  so  | 
far  as  tbe  question  under  discussion  Is  con- 
cerned. The  provisions  of  tbe  new  statute, 
so  far  as  they  are  the  same  as  those  of 
tbe  old.  are  construed  as  a  contlnnation  of 
such  proTlslons,  and  not  as  a  new  enactment. 
Gen.  Stat  1915,  |  10073,  subd.  1.  The  con- 
tract now  under  consideration  comes  within 
the  provisions  of  section  12S7  of  the  General 
Statutes  of  1015. 

12]  2.  The  plaintiffs  arsne  that.  If  tbe  Leg- 
islsture  has  attempted  to  confer  on  cities 
such  power  as  is  attempted  to  "be  exercised 
by  tbe  defendants  in  this  action,  tbe  act  is 
unconstitutional.  Under  our  Constitution 
the  cost  of  paving  or  repaying  streets  may 
be  assessed  against  abutting  property.  If 
tbe  cost  of  paving  streets  or  of  repaying 
them  may  be  so  assessed,  no  reason  Is  per- 
ceived why  tbe  cost  of  keeping  streets  in 
repair  may  not  be  assosed  In  like  manner. 
Tbe  reoaonlng  by  which  the  constitutionality 
of  statutes  authorizing  that  the  original  cost 
of  street  Improvements  may  be  assessed 
against  abutting  property  Is  uiAeld  applies 
with  equal  force  to  statutes  authorising  that 
the  cost  of  keeping  such  improvements  in  re- 
pair may  be  so  assessed.  It  fcdiows  that  the 
statute  is  not  nncoDstltntionaL  Ia  Velne  v. 
Kansas  City,  supra. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 


CITY  OF  I/EAVENWORTO  y.  GREEN  EIV- 
ER  ASPHALT  CO.  et  at  • 

(No.  2ono.) 

(Supreme  Court  of  Kansas.  June  9,  1017.)  - 
(8ifltahn»  »y  ike  Court.) 

VSNtTB  ®=>40(2)  — ClIANOE  OF  VeNUB  —  DIS- 
QUALIFICATION OF  District  Judge. 
Where  tbe  judge  of  tbe  district  court  bns 
been  of  counsel  In  tbe  case  or  subject-matter 
tliercof  he  is  disqualifinl  to  sit,  sod  It  is  error 
to  refuse  to  sraut  a  chan^  of  venue  as  provided 
in  BLHition  57  of  tbe  Code  of  Civil  Procedure 
(section  GU47,  Gen.  St  1»15). 

[Ed.  Note.— For  other  casM,  see  Venue,  Cent. 
Dig.  i  T2.] 

Appeal  from  IMstrlct  Court,  Leavenwoitb 

County. 

Action  by  tbe  City  of  Leavenworth  as^lnst 
tbe  Green  lUver  Asphalt  Ckimpany  and  the 
United  States  Fidelity  &  Guaranty  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed,  with  directions  to  order  a 
change  of  venue. 

Lee  Bond,  of  Leavenwortti,  and  W.  Tj. 
Wood  and  J.  B.  MeFadden,  both  of  Kansas 
Caty,  for  appellants  0.  P.  Rutherford.  Floyd 
B.  Hariwr,  and  Humphrey  Riddle,  all  of 
Leavenworth,  for  nnpellee. 

PORTER,  3.  In  September,  1902,  the 
Green  River  Asphalt  Company  contracted 
with  the  city  of  Leavenworth  to  pave  certain 


streets  of  the  city  wlOi  Kentucky  rock  as- 
pbalt  according  to  plans  and  specifications 
fnmisbed  by  the  city,  and  by  a  separate  con- 
tract the  United  States  FldellQ'  &  Guaranty 
Company  furnished  the  .  city  a  maintenance 
bmid  for  ten  years  from  the  acceptance  of 
tbe  work,  guaranteeing  tbe  pavement  to  re- 
main in  good  repair  and  free  from  all  defects 
and  damages  due  to  the  use  of  defectlye  or 
imperfect  material,  or  poor  workmanship, 
or  the  proper  use  of  said  streets  and  alleys  as 
a  roadway,  or  to  the  action  of  the  elemmts. 
Shortly  prior  to  the  expiration  of  tbe  ten 
years  mentioned  tn  tbe  maintenance  bond  and 
on  April  2.  1914.  the  city  brought  this  actl<n 
upon  the  twnd  to  recover  damages  sustained 
by  reason  of  the  failure  of  defendants  to 
comply  with  the  contract  and  the  bond.  The 
surety  company  filed  its  motion  for  a  change 
of  venue,  which  was  overruled.  A  Jury  was 
waived,  and  the  case  was  submitted  to  tbe 
court  apon  evidence,  and  the  court  made  find- 
ings of  fact  and  conclusions  €t  law,  and  ren- 
dered Judgment  against  tbe  surety  company 
for  the  sum  of  93a630,  which  is  the  Judg- 
ment appealed  from. 

Tbe  surety  company  filed  a  separate  an- 
swer admitting  tbe  «Eecntl<m  <tf  the  bond, 
alleging  that  tbe  contract  and  specifications 
for  the  paving  were  prepared  by  tbe  dty  and 
the  work  done  under  Its  superintendence  and 
in  full  conformity  with  its  plans  and  qtedfl- 
cations;  that  tbe  work  when  finished  was 
duly  accepted  and  paid  for  by  the  dtr.  and 
tbot  tbe  damages  were  caused  as  the  resnlt 
of  ImperfSct  and  def^lve  plans  prepared  by 
tbe  dty,  and  that  because  of  the  materials 
specified  and  the  workmanship  required  by 
tbe  plans,  tbe  pavement  when  completed  un- 
der tbe  terms  and  conditions  of  tbe  contract 
and  specifications  would  not  endure  for  tbe 
ten-year  period  of  limitation  mentioned ;  that 
these  matters  were  known  or  could  have  been 
known  to  the  city,  but  were  not  known  to 
the  surety  company  until  after  tbe  filing  of 
the  suit  It  further  alleged  that  the  material 
used  by  tbe  asphalt  company  for  tbe  paring 
of  the  street  under  Its  contract  was  of  the 
express  kind  that  was  called  for  In  the  ^leci- 
ficatlons,  and  had  been  Inspected  and  approve 
ed  and  accepted  by  the  dty.  and  denied  that 
tbe  material  was  of  an  inferior  grade,  and 
alleged  that  if  the  pavement  became  out  til 
repair  and  in  a  defedlve  cradltlon  as  alleged 
It  was  entirely  throng  tbe  fault  of  tbe  ^ 
In  spedfylng  faulty  and  Impri^ier  material 
and  the  Improper  laying  ot  the  same. 
-  The  answer  further  alleged  the  failure  to 
give  notice  to  make  the  repairs  as  required 
under  tbe  trams  of  the  contract,  and  that  aftr 
er  the  acceptance  of  the  woife  the  dty  had 
permitted  many  cuts  and  excavations  to  be 
made  In  the  paving  by  plumbws  and  other 
persons  unknown  to  defendants,  y^xA  cuts 
caused  great  damage  to  the  pavement,  and 
were  allowed  to  ranain  c^ea  and  niq;)rotected 
for  long  pnlods  ot  time,  and  w«e  af^ 
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wards  filled  with  material  Inf^lor  to  that 
qwdfled  In  the  contract  It  was  also  alleged 
that  shortly  after,  the  work  was  completed 
two  blocks  of  the  parement  were  destroyed  by 
the  bursting  of  the  water  mains  of  the  city, 
and  tbat  nettber  of  the  defoidants  were 
boaad  mider  ttiose  drcninatances  to  make  re- 
pairs resulting  therefrom.  It  all^d  that 
during  the  period  covered  by  the  contract  and 
bond  tbe  d^endanta  made  repairs  on  the 
street,  and  bad  expended  thereto^  $3,186.63, 
and  If  plaintiff  la  entitled  to  recover  anj 
amount,  then  this  sum  so  opcSided  should  be 
deducted  thear^nm. 

Tbe  contract  provided  that  tibie  material  for 
the  paving  should  be  K«itucky  rock  sspbalt 
-eqnally  as  good  as  the  best  quality  of  as- 
phalt mined  at  the  Bock  Horn  Mines  In  the 
Cblckasaw  Nation  or  tbat  mined  In  Brecken- 
ridge  Oonnty.  Ky."  It  was  alleged  In  tbe  pe- 
tition tbat  the  material  used  was  not  In  ac- 
cordance with  the  terms  ct  the  contract,  and 
a  great  deal  of  evidence  was  offered  on  both 
ddes  of  this  Issue.  The  defendants  moved 
fbr  a  dumge  of  venue  fbr  the  reason  that  the 
Hon.  J.  H.  Wendorff,  Judge  of  the  district 
court,  bad  been  <^  counsel  In  tbe  8nhJed>niat- 
ter  of  the  Utigatlon,  and  was  thereftne  dla- 
quallfled.  The  motion  was  siqiported  by  the 
affidavit  of  J.  A.  niompsm,  agent  and  ad- 
juster <a  defendant  surety  cmnpany.  alleging 
that  on  Junes,  1906.  J.  H.  Wendorff  was  dty 
attorney  of  Leavenworth,  and  as  surii  attor- 
ncgr  wrote  a  letter  to  afBant  Ineloelng  copies 
ct  the  contract  for  paving  and  the  mainte- 
nance bond  sued  on  In  this  action,  which  let- 
ter stated  the  number  of  yards  of  paving  nec- 
essary to  be  repaired  as  estimated  by  the 
city  engineer,  and  requesting  that  the  matter 
be  attended  to  at  once  by  the  surety  compa- 
ny. Tbe  affldarlt  set  forth  a  copy  of  this 
letter  and  also  one  from  the  mayor  of  Leaven- 
worth, dated  Jaly  22, 1008,  as  follows: 

*^ar  city  attorney,  Mr.  Wendorff,  advises  me 
in  a  conversation  that  you  mnde  him  a  promise 
■ome  time  aeo  tbat  yoa  would  urge  upon  the 
Barber  people  the  importance  of  commencing 
repair  work  on  Fourth  avenue  and  Broadwa; 
street  in  this  city  at  once.  Mr.  Wendorff  states 
tbat  this  conversation  occurred  some  two  or 
three  weeks  ago,  and  that  yop  promised  him 
at  tbat  time  that  the  work  would  commence  in 
very  abort  time.  It  is  our  purpose^,  in  the  event 
repaii^  are  not  commenced  here  witbin  tbe  next 
twenty  days,  to  bring  suit  against  your  company 
to  have  this  work  doue.  We  would  regret  very 
mach  being  compelled  to  do  this,  and  w'e  earnest- 
ly hope  tliat  you  will  not  compel  us  to  do  so. 
I  would  be  pleased  to  bear  from  yoa  at  once  as 
to  what  your  Intentions  are  in  the  matter." 

TUe  aflldaWt  alleged  further  that  while 
4dt7  attorney  Mr.  Wendorff  had  been  called 
upon  at  various  times  by  tbe  dty  commission- 
ers for  counsel  and  advice  concerning  the 
subject-matter  of  the  litl^tlon,  and  that  on 
June  80.  and  July  22,  lOOS,  tbe  affiant  con- 
ferred with  him  as  attorney  for  the  dty  con- 
cerning the  character  and  quality  of  the  pave- 
ment in  Question  and  defendant's  liability 
therefor,  and  that  In  the  conference  the  dty 


attorney  took  tbe  position  that  defendant 
was  liable  on  the  bond  for  the  r^trs. 

The  record  contains  a  statement  made 
the  trial  Judge  In  substance  that  in  May, 
1008,  tbe  paving  in  question  was  reported 
ont  of  repair,  and  that  as  dty  attorney,  act- 
ing under  the  directions  of  the  dty  commis- 
sioners, he  wrote  tbe  defendont  surety  com- 
pany at  Baltimore,  stating  tbat  it  had  signed 
tbe  maintenance,  bond  for  the  term  of  ten 
years,  that  tbe  pavement  was  badly  out  of 
repair  In  many  places,  and  tbat  tbe  dty 
commlssionera  requested  the  compai^  to  have 
the  repairs  made,  and  that  If  this  was  not 
done  the  dty  would  take  sudi  steps  as  It 
was  authorized  to  do  under  the  bond.  In  the 
statement  the  trial  Judge  said  he  did  not  be- 
lieve he  bad  ever  examined  tbe  particular 
bond,  but  was  familiar  with  the  form ;  that 
Mr.  Thompson,  agent  of  the  surety  company, 
colled  at  his  office  and  asked  him  for  copies 
of  the  contracts  and  bond  and  to  have  the 
dty  engineer  make  an  estimate  of  tbe  amount 
of  repairing;  that  in  pursuance  thereto  he 
sent  him  copies  of  the  contract  and  bond  and 
wrote  the  letter  set  forth  in  the  affidavit.  He 
further  stated  that  In  the  conversation  with 
Mr.  niompson  tbe  latter  promised  that  the 
surety  company  would  have  the  Barber  As- 
phalt Company  do  the  work  of  repairing  Just 
as  soon  as  possible,  and  that  he  reported  to 
tbe  commissioners  what  Mr.  Thompson  had 
said.  He  denied  having  adrised  the  dty 
further  than  as  stated;  did  not  remember 
of  talking  to  Mr.  Thompson '  except  tbe  one 
time  mentioned,  and  denied  discussing  the 
liability  of  the  defendants  or  the  quality  or 
character  of  the  pavement. 

Tbe  first  question  necessary  to  dedde  arises 
over  the  refusal  of  the  court  to  grant  a 
change  of  venue.  If  the  defendants  have  not 
had  a  trial  upon  the  facts  t>efore  a  duly  qnnll- 
fled  Judge,  It  Is  unnecessary  to  pass  upon  the 
questions  of  law  raised  by  the  appeal  for 
tbe  reason  that  the  facts  determined  at  a 
subsequent  trial  may  be  entirely  different 
and  the  questions  of  law  depend  very  largely 
upon  the  facts.  As  was  said  In  the  case  of 
Tootle  V.  Berkley,  60  Kan.  446,  447,  448,  66 
Pac.  755.  756 : 

"None  of  the  essenllal  facts  as  to  the  disqual- 
ification  of  the  judge  Is  lo  dispute,  and  that  he 
was  disqualilied  is  hardly  oijen  to  contrtivcrsy. 
Our  statute  expressly  provides  that  a  jitd^e 
who  is  'interested  or  has  been  of  counsri  in  the 
case  or  subject-mntter  thpri'of  is  disijunlificd  to 
sit;  end  to  prevent  a  failure  of  JiiRtice  by  roa- 
Bon  nf  hi!«  disqualification  provision  is  made  for 
&  trial  before  a  jiidite  or  tribunal  not  (lisqimlificd 
to  hear  and  decide  the  controversy."  Section 
57.  Code  Civ.  Proc  (section  6947,  Gen.  St 
1915). 

It  was  farther  said  In  the  (H>lnIon  In  that 
case: 

"The  principle  of  law  which  Incapacitates  a 
person  from  being  Judge  in  his  own  cause  ts  ex- 
tended so  aa  to  disqualify  a  judge  who  may  have 
been  of  counsel  for  one  of  the  parties  in  the  case. 
It  is  tbe  purpose  of  the  law  that  no  judge  shall 
bear  and  determine  a  case  in  which  he  Is  not 
wholly  free,  disinterested,  impartial,  and  inda- 
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pendeot.  Vext  In  Importance  to  tbe  duty  of 
renderinft  a  righteous  judsment  ib  that  of  doinc 
it  in  such  a  manner  as  will  beget  no  suspicion  of 
tbe  fairness  or  integrity  of  the  ju<lge/  12  A.  & 
E.  Encycl.  of  L.  40."   TO  Kan.  448,  56  Pac  736. 

Undoubtedly  the  trial  Judge  believed  that 
because  be  bad  not  been  concerned  as  an 
attorney  In  bringing  the  action,  and  had 
acted  In  a  more  or  less  perfunctory  way  as 
an  attorney  tor  the  dty  In  connection  with 
tbe  subject-matter  of  the '  controversy,  and 
that  all  this  had  occurred  several  years  prior 
to  the  filing  of  the  suit,  he  could  try  the  case 
fairly  and  Impartially;  but  in  the  Tootle 
Case,  supra,  all  that  the  trial  Judge  did  was 
to  revive  a  Judgment  In  an  action  wherein 
he  had  been  of  counsel,  and  It  was  said  In 
tbe  opinion : 

"It  is  generally  held  that  the  role  of  disquali- 
fioation  should  not  have  a  narrow  or  technical 
construction,  but  should  rather  be  broadly  ap- 
plied in  all  cases  where  one  is  called  upon  to 
act  judicially  or  to  decide  between  conflicting 
rights.  There  was  no  necessity  to  trench  upon 
tbe  rule  in  this  case  as  ample  provision  is  made 
by  statute  for  the  hearing  of  the  matter  before 
a  judge  who  is  qualified."  60  Kan.  449,  56 
Pac  756. 

Tbe  order  of  revtror  was  held  In  that 
case  without  force  or  validity.  In  the  pres- 
ent case  It  appears  beyond  question  that  tbe 
Jndge  of  the  district  court  had  been  at  one 
time  the  connael  and  attorney  of  the  dty  in 
relation  to  the  subject-matter  of  the  con- 
troversy, and  the  defendant  have  not  there- 
fore had  a  trial  before  a  Judge  qualified  to 
!ilt  In  the  case,  as  the  statute  declares  tliey 
are  entitled  to  bsTe  before  a  valid  Judgment 
can  be  entered  against  them. 

Tbe  Judgment  Is  reversed,  with  directions 
to  order  a  change  of  reune.  AU  the  Justices 
concurring. 


(101  Kan.  225) 

STATF3  n  rel.  BREWSTER,  Atty.  Gen.,  v. 
MAYOR  AND  COM'RS  OF  CITY  OP 
LAWRENCE.    (No.  213M.) 

(Saprema  Court  of  Kansas.   June  9.  1917.) 

(BifUabua  by  the  Court.) 

Statdtbs  120(4)— Subject  and  Title— 
CoNsrrroTionAL  Pbovision8~"Kow." 
A  title  to  an  act  which  describes  it  as  au- 
thorizing cities  of  a  certain  class  "now"  own- 
ing  a  system  of  wnterwoi'ks  to  issue  bonds  for 
their  extension  is  broad  enough  to  cover  a  pro- 
vision for  the  issuance  of  s\icb  bonds  by  cities 
which  owned  no  waterworks  at  tbe  time  of  the 
enactment,  but  which  acquired  them  thereafter. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  172. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Now.] 

Original  mandamus  by  tbe  State  of  Kan- 
sas, on  relation  of  S.  M.  Brewster,  Attorney 
General,  against  the  Mayor  and  Commis- 
sioners of  the  City  of  Lawrence,  Kan. 
Judgment  for  plaintiff. 


6.  M.  Brewster,  Atty.  Gen.,  and  S.  D.  BIA- 
op  and  J.  H.  Antdiell,  botlt  of  Lawrence 
for  plaintlCL  Tboe.  Barley,  of  lAvneace,  for 
defendant 

UASON,  J.  This  la  an  original  proceeding 
brought  In  the  name  of  the  state  to  require 
the  commissioners  of  Lawrence  to  Issue 
bonds  for  the  extension  of  waterworks  own- 
ed by  the  city.  The  refusal  of  the  defend- 
ants Is  based  upon  a  doubt  respecting  the 
validity  of  the  statute  which  purports  to  an- 
thorice  anch  action. 

The  act  in  question  was  enacted  in  1913 
(Law;s  1913,  c.  124).  It  undertakes  (section 
1)  to  confer  power  to  issue  boncto  for  the 
purpose  Indicated  upon  "cities  of  tte  second 
and  third  class,  whose  total  Indebtedness 
shall  not  exceed  16  per  cent,  of  Its  total  as- 
sessed valuation  now  owning  and  operating, 
or  hereafter  acquiring  a  lEQrstem  of  watei^ 
works."  Gen.  Stat.  191D,  |  805.  Tbe  dty 
of  Lawrence  did  not  own  a  system  of  wato^ 
works  when  this  law  took  effect,  but  It  has 
since  acquired  one.  It  Is  a  dty  of  the  second 
class,  and  Its  Indebtedness  Is  within  the  pre- 
scribed limit.  It  Is  therefore  covered  by  tbe 
terms  of  tbe  act  But  the  contention  Is  made 
that  the  words  "or  hereafter  acquiring,**  In 
tbe  portion  of  tbe  statute  above  quoted,  are 
without  effect  becausb  they  are  not  within 
tbe  scope  of  tbe  title,  which  reads: 

"An  act  authoriKing  cities  of  the  second  and 
third  class  vbose  total  indebtedness  shall  not 
exceed  15  per  cent,  of  its  total  assessed  valua- 
tion DOW  owning  and  operating  a  system  of 
waterworks  to  issue  bonds  for  the  purpose  of 
enlarging,  repairing,  extending  and  imiHroving 
such  system. 

Tbe  word  "now."  as  used  In  a  statute,  ordi- 
narily refers  to  tbe  date  of  Its  taking  effect 
Clark  V.  Lord,  20  Kan.  390,  396.  Constmed 
strictly  and  literally,  the  title  therefore  ap- 
plies only  to  dtles  whldi  at  the  time  tbe  act 
was  published  owned  a  system  of  water- 
works, and  not  to  those  whldi  might  there- 
after acquire  one.  The  word  "now,"  how* 
ever.  Is  sometimes  used,  not  with  reference 
to  tbe  moment  of  speaking,  but  to  "a  time 
contemporaneous  with  something  done."  21 
A.  &  E.  E>ncy<;.  of  L.  676  ;  29  Cyc.  1140. 

'"nie  iotent  with  which  this  won]  is  used 
must  be  gathered  from  its  peculiar  significance 
in  each  case."   Note  to  last  text  dted. 

It  may  mean  "at  the  time  spoken  of  or 
r^erred  to"  as  well  as  "at  the  time  of 
speaking."  One  of  the  examples  of  this  giv- 
en in  the  Oxford  English  Dictionary  is: 

"What  season  more  important  than  the  hoar 
of  death?  Everything  now  convires  to  fill  the 
soul  with  gloom.*' 

The  expression  is  somewhat  rhetorical, 
corresponding  to  the  "historical  present"  of 
the  grammarians,  but  It  could  leave  no  one 
In  doubt  that  the  speaker  referred  to  the 
time  of  death,  and  not  to  the  time  of  utter- 
ance. That  this  use  of  tbe  term  Is  not  con- 
fined to  poetical  discourse  is  Illustrated  by 
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this  Bentence  from  a  sclentlflc  paper  In  a 
recent  review: 

"Ciirioualy  eoougb,  in  tbe  early  stages  of  this 
finn  condicion  tbe  ice  is  perbaps  more  dangerous 
to  venture  apon  than  when  it  has  tbe  'rubbery' 
structure;  for  it  ia  now  brittle  and  yet  not  of 
auflicient  thickness  to  su[)port  a  considerable 
Wright  at  one  point."  Tbe  Natural  History  <^ 
Ice,  Harper's  Mafarine,  Mandi,  1017,  p.  568. 

It  Is  entirely  dear  that  the  draftsman  of 
the  statute  under  consideration,  when  In  the 
title  he  referred  to  the  Issuance  of  bonds 
for  the  extension  of  waterworks  by  dtles 
which  "now"  owned  them,  had  In  mind  dtles 
which  owned  them  at  the  time  of  the  pro- 
posed extension,  and  not  those  which  happen- 
ed to  own  them  at  the  time  the  act  took  effect 
His  idea  manifestly  was  that  a  city  which 
owned  waterworks  should  tot  that  reascm  be 
given  the  power  to  use  Its  credit  for  their 
r^Milr  and  improvements.  If  he  had  substi- 
tuted "already"  for  "now"  where  It  occurs 
In  the  title,  the  literal  meaning  would  have 
been  much  the  same ;  yet  In  that  case  prob- 
ably it  would  not  have  been  suggested  that 
It  was  the  condition  at  the  time  of  the  pub- 
lication of  the  act  Umt  was  to  controL  We 
think  the  Intention  to  make  the  application 
of  the  statute  depend  on  the  conditions  at 
the  time  It  should  be  Invoked  is  reasonably 
clear  from  Hie  language  employed.   We  are 
required  to  give  the  title  any  reasonable  eon- 
strucUon  that  will  carry  out  tbe  expressed 
purpose  of  the  legislature,  and  we  tMnlc,  as 
baa  been  said  of  another  statute,  the  one 
under  consideration  *ia  not  unconstitution- 
al or  void,  or  at  least  It  is  not  so  dearly  un- 
constitutional and  void  that  we  can  dedare 
it  to  be  so."   State  v.  Haskell  County,  40 
Kan.  65,  68,  19  Pac.  802,  863.   If  the  Utie,  tn 
describing  the  dtles  to  be  affected,  Instead  of 
saying  "whose  total  Indebtedness  shall  not 
exceed  IS  per  cent,"  had  said  "whose  total 
indebtedness  does  not  exceed  IS  per  cent," 
it  would  have  referred  literally  to  tbe  per- 
centage of  indebtedness  existing  at  tbe  time 
of  tbe  enactment   But  In  that  case  no  one 
would  have  doubted  that  the  subject  of  ttje 
act  was  the  granting  of  power  to  Issue  Iwnds 
to  dtles  having  less  than  15  per  cent,  of 
indd>tedness  at  the  time  of  the  proposed  Is- 
suance.   Moreover,  If  the  statute  la  to  be 
construed  as  giving  power  to  Issue  Uie  bonds 
which  It  describes  to  the  dtles  which  at  that 
particular  time  owned  a  system  of  water- 
works, while  denying  the  power  to  all  other 
dtiea,  even  although  they  might  afterwards 
meet  the  same  requlmnents.  Its  validity  Is 
at  least  open  to  a  very  serious  doubt  on  the 
ground  that  it  would  then  confer  corporate 
power  by  an  act  which  would  be  spedal  be- 
cause it  related  to  certain  designated  dtles, 
tbe  number  of  which  could  not  be  increased 
or  diminished,  thereby  transgressing  the  con- 
stitutional rule  In  that  regard.  Constitution, 
art  12,  i  1;  City  of  Topeka  v.  GUIett,  82 
Kan.  431,  4  Pac.  800. 


A  statute  •  •  •  ^hich  confers  corporate 
power  upon  an  unchangeably  fixed  number  of 
corporations  is  •  *  •  usually  regarded  as 
special,  and  therefore  unconstitatlonal."  Bull 
V.  Kelley,  83  Kan.  S97,  602.  U2  Pac.  133,  186. 

Upon  these  grounds  we  hold  that  the  stat- 
ute is  valid,  and  that  it  is  the  duty  of  the 
defendants  to  Issue  the  bonds  In  question. 

Judffment  la  therefore  rendered  for  the 
plaintiff.  All  the  Jtiatices  concurring. 

(101  Kan.  &«) 

KURT  et  aL  y.  COX  et  al.   (Na  20706.)* 
(Supreme  Court  at  Kansso.   Jnne  9,  1917.) 

(SyUahui  by  the  Court.) 

1.  Fraud  «=>13(2)— Praodulent  Represek- 
TATioss— Exchange  or  Land—Liabilitt. 

A  Krantor  who  makes  representations,  as  to 
the  character  and  quality  of  land  situate  a  con- 
siderable distance  away  from  the  place  of  negoti- 
iitions.  which  he  knows  to  l>e  untrue  and  with 
the  intention  to  deceive  and  defraud  the  gran- 
tee, and  whereby  be  induces  the  grantee  to  pur- ' 
chase  the  land  without  inspecting  it,  to  his  in- 
jury and  loss,  cannot  escape  liability  for  the 
fraud  by  the  statement  to  the  grantee  at  the 
time  the  sate  is  completed  that  be  baa  never  seen  * 
tbe  land  nor  by  telling  him  that  tba  laforma- 
tioo  be  has  was  d)tained  from  others. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cuit 
Dig.  I  4.J 

2.  Frauo  «=>58(2)— Pbadddlent  Repbesiit- 
tatioks— clbcuustantlal  evidence. 

That  tbe  grantor  made  representations  know- 
tnft  them  to  be  untrue  and  for  the  purpose  of  de- 
ceiving and  injurhig  tbe  grantee  may  be  shown 
b^  circumstances  as  well  as  by  direct  and  posi- 
cive  proot 

fEd.  Note.— Foe  Mher  eases,  see  Fraud,  Cent 
I^.  H  56,  67.] 

3.  FoAiTD  ®=>58(2)— Fbauduzjent  Repbesen- 
TATioNS— Evidence. 

The  evidence  herein  is  deemed  to  be  suffi- 
cient to  apbdd  the  findings  of  the  jury  that  the 
represeotatioDS  were  untrue  and  oiade  with  the 
fraudulent  purpose  of  injuring  the  plaintiffs. 

[Ed.  Note.--For  other  cases,  see  Fraud,  Cent 
Lng.  SI  66,  &7.J 

Appeal  from   District  Court,  Sedgwick 
County. 

Action  A.  A.  Kurt  and  another  against 
Clinton  V.  Oox  and  others.  Judgment  for 
plaltttUfs.  and  defmdant  Clinton  V.  Cox  ap- 
peals. Afflrnied. 

Holmes,  Yankey  &  Holmes,  of  Wichita,  for 
appellant  William  Keith  and  Monroe 
Wright,  both  of  Wichito,  for  appellees. 

JOHNSTON,  O.  J.  In  this  action  the  plain- 
tiffs, A.  A.  Kurt  and  F.  C.  Kurt,  asked  a  re- 
covery of  damages  as  against  Clinton  V.  Cox, 
Tipton  Cox,  F.  M.  Newcom,  Tom  Mott,  F.  M. 
Hamilton,  and  Lawrence  Bowers  for  mlsrep- 
reaeutatlons  and  fraud  In  the  exchange  of  a 
stock  of  goods  for  a  tract  of  land.  Plaintiffs 
fntered  Into  an  agreement  with  Clinton  Cox, 
whereby  they  traded  their  stock  of  merchan- 
dise, valued  at  about  |14,000,  for  960  acres  of 
land  in  Oklahoma  and  for  $4,000  cash;  plain- 
tlffs  giving  back  a  note  for  $2,060  secured 
by  a  mortgage  on  the,  land.  A.  A.  Kurt  acted 
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Cor  botb  plaintiffs.  Prior  to  coming  to  any 
agreement  of  excbange,  Kurt  had  hesitated 
about  going  further  in  the  transaction  be- 
cause he  had  not  seen  the  land,  and  Cox 
told  him  that  he  himself  had  not  seen  the 
land,  but  that  his  father,  Tipton  Cox,  had 
seen  IL  According  to  Kurt's  testimony,  Cox 
In  the  final  negotiations  stated  and  agreed 
to  guarantee  the  good  quality  of  the  land, 
and  Kurt  was  finally  prevailed  upon  to  make 
the  trade  without  seeing  the  land.  Shortly 
after  consnmniating  the  deal,  plaintiffs  dis- 
covered that  the  land  was  prnctleally  worth- 
less and  was  located  on  top  of  a  mountain. 
They  then  brought  this  action  to  recover 
damages  resulting  from  the  fraud  practiced 
upon  them  by  Clinton  Cox  and  others  assist- 
ing him  In  bringing  about  the  exchange.  It 
was  claimed  that  Boyd  Newcom  and  Tom 
Mott,  real  estate  brokers  empIo.ved  by  Kurt, 
co-operated  with  Cox  in  the  fraud,  and  F.  M. 
Hamilton,  an  agent  acting  for  Cox.  Tipton 
Cox  who  advised  the  younger  Cox  as  to  the 
value  of  the  stock  to  be  purchased,  and 
■  Lawrence  Bowers,  through  whom  the  title  to 
the  Oklahoma  land  was  transferred,  were 
also  Joined  as  defendants.  The  case  was 
tried  three  times,  and  In  the  final  trial  the 
only  defendants  involved  were  Newcom.  Mott, 
and  Clinton  Cox.  Plaintiffs  secured  Judgment 
against  Clinton  Cox  only,  for  the  sum  of 
^.750.  and  Cox  appeals. 

He  contends  that  the  evidence  dld  not  sus- 
tain the  charge  of  fraud  nor  the  findings  and 
Terdlct  of  the  Jury.  It  Is  insisted  that  It  was 
not  shown  that  Clinton  Cox  made  any  rep- 
resentations to  Kurt  Aa  to  the  quall^  and 
character  of  the  land,  nor  that  lie  had  know^ 
edge  that  the  represratattons  made  were  on- 
tme.  There  was  erldence  introduced  that 
several  days  befbre  the  ^change  Clinton 
Cox,  under  an  assumed  name^  lud  g<me  to 
Herington,  where  plaintiffs*  stock  of  merchan- 
dise was  located,  and  made  an  examination  of 
It,  and  had  aim  bad  his  father,  Tipton  Cox, 
who  was  experienced  In  socb  matters,  ex- 
amine It  and  give  his  Judgment  upon  Its  tbI- 
ue.  Kurt  testified  that  during  the  negotia- 
tions for  the  trade  he  was  told  that,  as  the 
Coxes  were  reliable  people  and  were  willing 
to  guarantee  the  land,  he  ought  to  be  willing 
tp  exchange  his  stock  for  It  without  waiting 
to  look  at  It.  and  that  CIInt<m  Cox,  not  only 
did  guarantee  the  qnallty  of  the  land,  but 
at  the  final  meeting  he  signed  a  paper  de- 
scribing it  and  guaranteeing  It  to  t>e  good 
tillable  land,  with  good  growth  of  grass  and 
about  one-third  covered  with  a  good  quality 
of  timber ;  this  statement  being  In  substantial 
accord  with  the  oral  representations  that  had 
been  made.  It  was  testified  that  the  written 
guaranty  was  turned  over  to  one  of  the  de- 
fendants' agents  to  keep,  and  that  the  plain- 
tiffs had  not  been  able  to  get  possession  of  It 
since.  Plaintiffs  were  unable  to  get  posses- 
i^on  of  the  abstract  of  title  to  the  land  nntU 
several  weeks  after  the  occhange  had  been 


effected,  and  it  was  then  discovered  that  on 
the  day  of  the  exchange  Tipton  Cox,  in  whom 
the  title  had  stood,  had  transferred  It  to 
Lawrence  Bowers,  who  was  an  employ^  in 
the  Cox  store  and  not  a  man  of  means ;  that 
the  land  was  cheap  govenunent  land  which 
had  never  as  yet  been  fully  paid  for;  and 
that  Tipton  Cox  had  bought  it  at  the  price  of 
$2.S0  on  acre. 

[31  In  view  of  the  direct  and  positive  tea* 
tlmony  of  Kurt  that  Clinton  Cox.  Just  before 
the  agreement  of  exebnnge  was  effected,  made 
a  statement  as  to  the  quality  of  the  land, 
which  he  also  reduced  to  writing  and  which 
was  material,  untrue,  and  was  relied  upon 
by  the  plaintiffs,  It  must  be  held  that  the  ver- 
dict was  not  without  support.  The  statement 
was  not  qualified  as  to  the  source  of  his  In- 
formation nor  as  to  the  grounds  of  his  be- 
lief. The  jury  in  effect  found  that  he  made 
the  false  representations  upon  the  day  when 
the  contract  was  closed  by  guaranteeing  that 
the  land  had  good  soil,  a  good  growth  of  saw 
timber,  good  growth  of  grass,  and  that  there 
was  a  quantity  of  It  that  was  good  tlUable 
land ;  and  that  the  representations  were 
false.  It  la  true  that  the  Jury  found  that 
be  had  told  Kurt  that  he  had  never  seen  the 
land,  and  also  that  the  statements  which  be 
had  made  as  to  Its  character  and  description 
were  statements  which  he  had  obtained  from 
others.  The  fact  that  he  bad  gained  bis  In- 
formation from  others  and  had  never  se^i 
the  land  does  not  protect  him  from  liability 
if  he  made  positive  and  unequivocal  Btate> 
meats  and  the  guaranty  that  luu  been  men- 
tioned. If  he  made  the  statements,  as  Knrt 
has  testlfled,  knowing  them  to  he  ontrae^  with 
the  intention  tit  deceiving  plalntltte  and  In- 
ducing them  to  part  with  tbelr  property.  It 
amounts  to  a  fnnd,  and  be  cannot  shelter 
himself  behind  tbe  defense  that  be  bad  not 
seen  tbe  land  and  that  be  told  Knrt  that  bis 
Information  bad' been  obtained  from  others. 

In  Weaterman  t.  Corder,  86  Kan.  239,  119 
Pae.  868,  89  L.  a  A  (N.  S.)  500,  Ann.  Cas. 
1913C,  60,  where  false  represoitations  were 
made  by  the  grantor  in  tbe  sale  ot  property 
and  the  excuse  was  that  they  w&e  made  In 
good  faith,  the  court  said: 

"While  admitting  that  die  representatioim 
were  made  and  that  they  were  untrue.  It  is  con- 
tended that  iMcause  they  were  made  in  good 
faith,  believdnfc  them  to  be  true,  aud  no  fraud 
WAS  intended,  therefore  an  estoppel  wos  not  cre- 
ated. It  must  be  conceded  that  the  effect  is  tbe 
same  as  it  would  have  been  if  guilty  knowledge 
had  been  shown.  It  does  not  repair  the  loss 
of  the  grantee  to  be  told  that  the  crnntor  sup- 
posed be  was  telling  the  truth."  86  Kan.  page 
241.  119  Pae.  869  [39  U  &  A.  (N.  S.)  600; 
Ann.  Cas.  191SG,  60]. 

The  court  was  appljring  the  doctrine  of 
eqnitable  estoppel  in  that  case,  but  in  dis- 
posing of  the  case  It  was  remarked  that: 

"It  has  often  been  held  that  false  represents* 
tions  made  and  acted  upon  to  the  injury  of  mit' 
other,  although  not  known  to  be  telee  by  tbi 
party  making  them,  may  neverthdess  In  a  proiH 
er  case  afford  ground  tat  the  recovery  of  dan- 
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ages."   86  Kan.  pages  2«1,  242, 
808   [39  U  B.  A.  (N.  S.)  600, 
1913G,  60]. 

Tbe 


Ann.  Gas. 


Supreme  Court  Hlchlgan,  In  Hol- 
oomb  T.  KoUe,  69  Mich.  396,  37  N.  W.  497, 
stated: 

"Carefal  euminatloD  of  the  cases  adjudicated 
in  this  state  satisfies  me  that  the  doctrine  is  set- 
tled here,  by  a  lonj;  line  of  cases,  that  if  there 
was  in  fact  a  misrepreseDtatiuD,  though  made 
innocently,  and  its  deceytive  iiinueuce  was  ef- 
fectivCf  the  consequences  to  the  plaintiff  being 
as  serious  as  though  it  had  proceeded  from  a 
vicious  purpose,  he  would  have  a  right  of  action 
for  Che  damages  caused  thereby  cither  at  lay/  or 
in  equity."  60  Mich,  page  399.  37  N.  W.  page 
498. 

See,  also^  Aldricb  r.  Scribner,  1S4  Mich. 
23.  117  N.  W.  6S1.  IS  L.  B.  A.  (N.  S.)  370; 
BuUltt  T.  Farrar.  42  Minn.  8,  43  K.  W.  660, 

6  L.  B.  A.  149, 18  Am.  SL  Bep.  485;  Johnson 
T.  Gulick.  40  Neb.  817.  65  K.  W.  883,  00  Am. 
St.  Rep.  629. 

The  antboritleB  a^  not  in.  agreonent  as 
to  whetber  or  not  good  faith  and  intention  to 
tell  tbe  truth  will  relieve  the  speaker  from 
liability  if  the  representations  are  untrue. 
A  distinction  ia  made  In  some  cases  where 
tbe  representation  Is  made  by  a  mere  volun- 
teer who  has  no  Interest  In  tbe  transaction 
and  one  who  has  contractual  relation  to  it 
Tbe  one,  it  Is  satd,  has  no  higher  duty  than 
to  answer  honestly  and  In  good  faith,  while 
it  is  tbe  duty  of  the  latter  to  be  careful  and 
accurate,  and  hence  ignorance  and  mistake 
will  not  rellere  him  ftom  liatrility.  Note, 

7  L.  R.  A.  (N.  S.)  646. 

[1, 2]  In  view  of  the  testimony  In  this  case. 
It  Is  not  necessary  to  rest  tbe  decision  upon 
tbe  doctrine  of  Westermnn  v.  Corder,  supra, 
as  there  la  testimony  tending  to  sui^rt  the 
claim  of  tbe  plaintiffs  that  Coz  knew  the  r^ 
resentatlons  made  were  untrue  and  that  they 
were  fraudulently  made  to  deceive  the  plain- 
tiffs. It  has  been  said  that: 

"Fraudolent  representations  are  those  proceed- 
ing from  or  characterized  by  fraud.  Their  pur^ 
pose  is  to  deceive.  A  fraudulent  representation 
in.  law  18  (Hie  that  ia  either  knowingly  untrue, 
or  made  without  beli^  in  its  truth,  or  recklessly 
made  and  for  the  purpose  of  inducing  action 
upon  it."  Sallies  v.'  Johnson,  85  Conn.  77,  82, 
81  AtL  974,  976  {Ann.  Cas.  1913A,  386]. 

See,  also,  EUglngton  v.  Fltzmaurlce,  29  Ch. 
I>.  (Big.)  459.  The  fraudulent  purpose  of  the 
defotidant  may  be  sbown  by  circumstances 
as  well  as  by  direct  and  positive  proof. 
Sforse  V.  Ryland,  58  Kan.  250,  48  Pac.  957. 

While  the  defendant  had  not  seen  the  land, 
his  father,  who  was  engaged  In  business  with 
blm  and  co-operated  with  him  In  making  the 
trade  with  plaintiffs,  had  seen  it  and,  of 
course,  had  knowledge  of  Its  character  and 
quality.  According  to  Kurt's  testimony, 
Hamilton,  tbe  agent  of  the  defendant  who 
acted  for  him  in  the  negotiations,  conarmed 
the  statements  of  Newcom  to  the  effect  that 
the  land  was  tillable,  covered  with  a  good 
p-owth  of  grass,  about  one-fourth  In  oak  and 
pine  saw  timber,  that  It  was  In  the  gas  aud 
fnining  belt,  and,  within  two  miles  of  the 


biggest  coal  mine  in  Oklahoma,  where  the 
annual  rainfall  was  about  44  Inches  per  year. 
At  tbe  outset,  Cox  examined  the  stock  of 
goods  himself."  and  thL'U  he  called  hia  father, 
who  also  In.spected  tbe  stock ;  but  for  some 
reason  he  did  not  choose  to  deal  directly  with 
plnlntiffs,  but  made  his  statements  and  offers 
throuph  his  ogt-nt,  Hamilton.  The  parties 
appeared  to  be  anxious  to  close  the  deal  with- 
out an  inspection  of  the  land  by  the  plaintiffs, 
and  they  urged  upon  Kurt  thnt  the  guaran- 
ty of  Cox  made  It  a  safe  proposition.  At 
the  close  of  the  negotiations,  Cox  gave  tbe 
guaranty,  which  appeared  to  satisfy  Kurt, 
and  the  exchange  was  made.  Legal  title  to 
the  land  appears  to  have  been  placed  In  an 
employ^  of  Cox  who  was  holding  it  for  him, 
and  In  the  transfer  Cox  must  have  known 
that  the  property  which  he  was  putting  In  at 
$12  an  acre  had  been  transferred  to  his 
father  for  $2.50  per  acre.  When  he  made  tbe 
statement  to  Kurt  that  he  had  not  seen  the 
land,  he  coupled  with  It  the  statement  and 
assurance  that  bis  father  had  seen  It.  While 
Cox  denied  that  he  made  and  gave  the  guar- 
anty as  to  the  chnracter  and  quality  of  the 
land,  it  was  admitted  that  he  had  made  and 
Issued  an  advertisement,  a  copy  of  which 
was  given  to  Kurt,  and  which  was  as  follows: 
"For  Sate  or  Exchange:  960  acres  of  land  lo- 
cated in  Pittsburg  county.  Okl.,  oak.  nine  and 
hickory  timber.  Good  ranch  proposition,  part 
tillable,  wdl  watered,  within  two  or  three  miles 
of  (we  of  the  largest  coal  mines  In  Oklahoma ; 
also  near  the  ofl  and  gns  developments,  within 
two  or  three  miles  of  the  largest  cement  plant 
in  Oklahoma.  The  timber  alone  should  almost 
pay  for  this  land.  Located  within  three  miles 
of  Intenirhan  and  Railroad.  Three  miles  from 
town  of  4.000  people.  I^eftal  description  B.  ^ 
of  Sec.  80.  all  of  Sec.  81,  Twp.  4  N.  Range  17 
K.  Will  exchanffe  for  good  Income  property  «r 
merchandise.  Address  the  owner  direct  and 
save  oommission." 

These  fticts  and  drenmstances  w««  snU- 
cient  to  warrant  ttw  Inference  that  CtKC  knew 
that  the  representations  were  untrue  and 
were  made  with  the  purpose  of  defrandinc 
plaintlffi^  even  if  tbe  written  gnaran^  had 
not  been  given.  They  are  sufflcient  to  over- 
come  his  declaration  of  an  honest  purpose 
and  a  lack  of  actual  knowledge.  To  wlU- 
fully  shut  his  eyes  to  obvious  tacts  within  his 
control,  so  that  when  called  to  account  he 
might  say  that  he  had  oo  perstmal  knowledge 
of  the  facts,  is  Itself  a  fraud. 

Complaint  Is  made  of  Instmctlons  10  and 
11.  The  Jn^  were  advised  that  It  was  oeo- 
essary  for  plaintiffs  to  prove  that  the  repre- 
sentations were  false  and  known  to  be  false 
by  the  defoidants.  and  that  Uielr  falsity 
might  be  proven  by  showing: 

"First.  Actual  knowledge  of  the  falsity  of  the 
repreoentations  by  the  defendants.  In  this  case 
the  proof  must  show  that  the  representations 
were  false  and  that  the  defendants  had  actual 
knowledge  that  they  were  false. 

"Second.  That  the  defendants  made  the  repre- 
sentations as  of  their  own  knowledge,  or  in  such 
absolute,  unqualified,  and  positive  terms  as  to 
imply  their  personal  knowledge  of  the  facts, 
when,  in  truth,  the  defendants  had  no  knowl- 
edge whether  the  zepreseatatlons  were  true  w 
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felse.  In  this  case  the  proof  must  ahow  that 
the  representntionfl  were  in  fact  false,  and,  in 
addition,  that  the  defendants  made  the  repre- 
8«DtatioDB  as  of  their  own  knowledge,  when  in 
fact  they  had  no  knowledice  whether  they  were 
true  or  false,  without  belief  in  their  truth,  or 
recklessly  careless  whethw  th^  were  true  or 

"Third.  That  the  defendant's,  special  situation 
or  mean!  of  knowledge  were  such  as  made  it 
their  duty  to  know  as  to  the  truth  or  fal^ty 
of  the  representatioDB.  In  this  case,  the  proof 
must  also  show  that  the  representations  were  in 
fact  false,  and,  in  addition,  that  the  defendants' 
special  situation  or  means  of  knowledge  were 
such  aa  made  it  their  duty  to  know  aa  to  the 
tru^  or  folsity  of  the  repruentaticma." 

Tbe  principal  criticism  la  tliat,  as  Kurt's 
own  testimony  showed  tbat  he  was  Informed 
tbat  Cox  had  not  seen  the  land  and  bad  de* 
lired  Wa  Information  from  others,  there  was 
no  warrant  for  referring  to  statements  that 
would  Imply  knowledge,  or  for  mentioning 
any  substitute  for  actual  knowledge.  Knowl- 
edge might  have  been  gained  from  other 
sources  tban  a  personal  Inspection  of  the 
land.  It  Is  Immaterial  whether  It  Is  desig- 
nated as  "actual  knowledge"  or  Just  "knowl- 
edge^" Aa  there  was  tesdmony  of  porttlve 
declarations  by  Cox  and  also  of  dreumstances 
tending  to  show  that  be  must  have  known 
that  the  representations  were  untrue,  the  In- 
structions appear  to  have  been  warranted. 

Complaint  is  also  made  of  the  eighteenth 
Instruction,  which  first  stated  that  if  the  de- 
fendants Clinton  Ctn,  Boyd  Kewcom,  and 
Tom  Mott  made  representaUons  as  to  the 
character  and  quall^  of  the  land  bellerlng 
them  to  be  true  and  Informed  the  plalntlffa 
tbat  they  had  derived  their  Information  from 
Tipton  Cox  and  fully  disclosed  the  source 
of  th^  Information  without  anything  more, 
they  would  not  be  liable,  and  the  court 
added: 

"But,  if  you  find  tbat  Clinton  Cox  or  Newcom 
or  Mott,  or  either  of  tliem,  went  further  and 
stated  tbat  Tipton  Cox  bad  seen  the  land  and 
that  his  reftresentatiras  in  reference  thereto 
could  be  relied  upon,  then  you  are  instructed 
that  the  person  or  persons  communicating  such 
facts,  if  you  find  it  to  be  a  fact,  to  A.  A.  Kurt, 
are  deemed  to  have  adopted  the  representations 
of  Tipton  Cox  aa  their  own ;  and  if  the  repre- 
sentations of  Tipton  Cox  as  to  the  character, 
quality,  and  location  of  the  Oklahoma  laad  were 
not  true,  then  you  are  instructed  that  the  person 
or  peraons  communicating  the  representations, 
If  any,  made  hy  Tipton  Cox,  are  responuble  for 
them,  and  they  constitute  fraud  On  their  part 
If  you  find  that  the  defendants  believed  the  rep- 
resentations which  they  made  to  Kurt  were 
false,  then  they  will  be  liable  to  the  plaintiffs, 
even  though  you  may  find  tbat  they  informed 
Kurt  that  they  had  never  seen  the  land,  that 
their  own  information  as  to  the  land  was  de- 
rived from  Tipton  Cox  and  others  and  from  a 
written  statement  which  was  delivered  to  Kurt, 
and  that  they  fully  diaclosed  to  him  the  stmrcea 
of  their  information." 

There  Is  no  good  naaoa  for  Cox  to  com- 
plain of  this  Instruction.  Under  it,  the  de- 
fendants were  to  be  exonerated  If  the  repre- 
soitatloais  which  they  made  were  bellered  by 
them  to  be  true  and  they  had  fully  disclosed 
to  the  platntUTs  the  source  of  their  Informa- 


tion and  nothing  more;  but.  If  they  had  add- 
ed to  their  information  that  the  Informatloa 
which  tb^  had  obtained  from  Tipton  Cox 
could  be  relied  upon  as  true,  the  adtvtlon  at 
the  representatlMi  and  assurance  thus  given 
are  the  same  as  If  they  had  made  the  state- 
ments upon  their  own  responsibility.  A  posi- 
tive assurance  of  tliat  kind  Is  treated  as  U 
made  upon  prasonal  knowledge,  and,  wtam 
it  is  made  with  the  purpose  of  decdTing  and 
defrauding  parties,  the  liability  Lb  the  same 
as  if  th^  had  derived  their  information 
from  a  personal  InspectloL  Tipton  Cox,  re- 
ferred to  In  the  iiutructlon,  had  beoi  the 
owner  of  t^e  land  up  to  the  day  of  the  ex- 
change made  with  plaintiffs  and  had  been  ac- 
tive in  promoting  the  extHiange,  and  bis  rela- 
tions were  so  close  to  tlie  defendant  and  to 
the  transaction  tlut  he  cannot  be  regartted 
as  a  stranger.  It  Is  complained  tliat  the  in- 
struction makes  the  defwdant  liable  regard- 
less of  the  falsity  of  the  representations  or 
the  fraudulent  purpose.  Those  features  of 
the  law  had  been  fully  stated  in  otner  In- 
structions, and  It  was  unnecessary  to  repeat 
all  those  points  in  the  InstruetlcHi  In  qnestloo. 
The  instruction  really  went  no  farttier  than 
to  say  that  If  a  partar  repeats  what  anotbv 
has  stated,  and  then  adds  Ida  own  assaranoe 
that  the  statements  ml^t  be  rdied  upon,  he 
is  respondble  the  same  as  he  would  have  beai 
If  he  had  made  them  without  Informatkm 
from  others.  Besides  that,  the  special  find- 
ing of  the  jury  whidi  places  the  liability  of 
Clinton  Cox  on  tlie  unqualified  statement 
which  be  made  himself,  and  which  be  put  in 
the  form  of  a  guaranty  and  which,  under  the 
plalntlflTs  evidence,  must  be  aaaumetf  to  be 
true,  makes  this  objection  aa  well  as  sooie  oC 
the  other  objections  to  the  Instruction^  of 
little  consequence. 

The  findings  of  the  Jury  support  the  Judg- 
ment, and.  no  prejudicial  error  baring  been 
found  in  the  proceedings,  the  Judgnieut  Is  af- 
firmed.  All  the  Justices  concurring. 


an  Kan.  U) 
In  re  UNDEKHOLM.* 
TincBT.An  T.  LINDEBHOLlff. 
<No.  20623.) 
(Supreme  Court  of  Kansas.   Juna  9,  1S17.) 

(SyllabuM  bp  the  Oovrt.) 

MaNDAUUS  <S=>52— SUBjaCT-UATTEft— Cobbbc- 

TioN  OF  Journal  Entbt. 
Where,  after  a  dispute  between  counsel  as 
to  what  a  Journal  entry  of  judgment  on  a  mo- 
tion and  demurrer  should  contain,  the  trial  judge 
signs  a  journal  entry  reciting  the  joilgmrat  of 
the  court,  a  writ  of  mandamus  will  not  issue  to 
compel  the  correction  of  the  journal  entrv  so  as 
to  make  it  recite  the  evidence  or  other  snowing 
on  which  the  judgment  was  based. 

[Ed.  Note.— For  other  eases,  see  MandamnB, 
Cent  Dig.  i  101.1 

Appeal  from  District  Court,  tSxPhterwaa 
County. 

Petitlmi  by  Blrs.  Agnes  Ekblad  fbr  letters 


4SpFor  other  eases  scs  bbdu  topic  and  KEY-NDHBBR  In  all  Key-Numbered  DlgasU  and  InduM 
•RebearlDg  denied  July  11,  1917. 
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at  gnardlansblp,  opposed  by  Jnytm  B,  lin- 
derbolm.  Judgment  for  petlttoner,  and  lin- 
derbolm  appeals  and  brings  mandamns  to 
compel  trial  Jodge  to  correct  tbe  Jonmal  m- 
try  signed  by  him.  Writ  of  mandamns  de- 
nied. 

Jolm  F.  Hansfm,  of  Lindsborg,  for  appel- 
lant.  F.  O.  JotanscHi,  ct  UcPhenKm,  for  aj^ 

pellee. 

MARRHAU^  J.  Justus  B.  Underbolm 
asks  that  a  writ  of  mandamns  be  Issued  to 
compel  Judge  R.  L.  King  to  correct  tbe  jour- 
nal entry  of  proceedings  bad  before  blm  In 
McTbersiMi  county.  Tbe  Jonmal  entry,  which 
is  the  subject  oi  tbls  oontrormy.  Is  as  fol- 
lows: 

"And  BOW,  to  wit,  on  tbis  21at  day  of  Decem- 
ber, lfll5.  being  an  adjourned  day  of  the  regu- 
lar December  term  of  the  said  court  The  Hon- 
orable R  L.  King,  judge  of  tbe  Eighth  judicial 
difitrict  of  tbe  state  of  Kansas,  who  bad  been 
called  In  by  Judge  F.  F.  Prigg  to  tr;  this  case, 
and  tbe  said  Judge  B.  L.  King  is  sitting  in  this 
case  with  the  ctmsent  of  all  the  parties  concern- 
ed. The  appellant  appearing  by  Jobn  F.  Han- 
son, bis  attorney,  and  the  appellee  by  Frank  O. 
JobnsoQ. 

"And  tberenpon  came  on  to  be  beard  the  mo- 
tion of  the  appellee  to  dismiss  the  appeal  from 
the  probate  court  of  this  county  for  tfie  reason 
that  no  bond  bad  been  given  as  reqnired  by  the 
statute,  which  motion  was  ovemiled  by  the 
court  and  duly  excepted  to  by  the  appellant. 

"And  thereupon  came  on  to  be  heard  the  mo- 
tion of  tbe  appellant  for  an  order  requiring  the 
probate  court  to  cancel  the  letters  of  guardian- 
ship issued  by  the  probate  court  of  naid  county 
ana  state  to  FVanfi  O.  Johnson,  which  motion 
was  by  the  court  overruled  and  duly  excepted 
to  by  the  appellant. 

"And  thereupon  cnme  on  to  be  heard  the  de- 
murrer of  the  appellant  to  the  petition  for  let- 
ters of  guardianship  filed  by  Agnes  Gkblad,  in 
tbe  probate  court  of  McPherson  county,  Kan., 
which  demurrer  was  duly  overruled  by  the  court 
and  duly  excepted  to  by  tbe  appellant. 

"The  appellant  was  granted  a  stay  of  80  days." 

Linderbolm  alleges: 

"That  said  appellant's  counsd  aubmitted  a 
form  of  journal  entry  of  rulings  on  said  matters, 
but  the  B&me  was  oot  signed  by  the  said  Judge, 
but  on  the  contrary  a  form  prepared  by  the  op- 
posing counsel  was  signed;  the  same  not  having 
been  submitted  to  appellant's  counsel,  and  do 
opportunity  being  given  appellant  or  nil  coun- 
sel to  be  heard  in  the  matter  as  provided  by 
rule  Mo.  4  (tf  said  court" 

Undertiolm  farther  alleges  that,  when  it 
was  discovered  that  tiie  journal  oitry  had 
been  filed,  his  counsel  filed  a  motion  to  cor- 
rect It,  and  ashed  that  Judge  King  come  into 
McPberson  county  to  bear  the  motion.  It 
baa  not  been  heard.  LindeAolm's  applica- 
tion does  not  state  wherein  tlie  Jonmal  entry 
In  tecorrect 

It  appears  that  there  was  a  difference  be- 
tween counsel  as  to  what  the  Journal  entry 
shonld  contain,  and  that  connstil  for  lindw- 
holm  and  opposing  counsd  each  pr^ared  a 
form  of  journal  entry.  -Tliese  were  submits 
ted  to  Judge  King,  and  be  signed  the  Journal 
entry  prepared  by  opposing  connseL 

On  the  <»ral  argument  before  this  court.  It 


appeared  that  F.  O.  Jobnson,  wbo,  as  counsel, 
opposed  tbe  moderns  and  demuxrers  mentifm* 
ed  in  Oie  Joiunal  entry,  had  agreed  tliat  the 
flies  in  the  probate  court  in  tbe  Insaidty  pro- 
ceedings against  Justus  B.  Lindeiliolm  might 
be  introduced  in  eridence  In  the  dUtrlct  court 
without  fdenUflcatlwi.  Tba  ground  of  Un- 
derhobn's  cmnplalnt  appwa  to>  be  that  tbe 
Journal  entry  does  not  recite  the  evidence  m 
showing  on  which  the  Jndgmmt  was  based. 
It  does  not  appear  tbat  Linderbolm  offered 
to  introduce  tbe  files  In  evidence,  nor  does  it 
appear  tbat  it  was  necessary  for  them  to  be 
introduced  cm  the  bearing  of  rither  of  the 
moti(mB.  It  was  not  necessary  for  the  files 
to  be  Introduced  on  tbe  hearing  of  the  demurs 
rer,  and  It  was  not  necessary  fOr  the  Journal 
entify  to  redte  the  showing  tbat  was  made  on 
tbe  motions  or  tbe  demurrer. 

No  reason  aivears  why  a  writ  of  manda- 
mua  shonld  issue  to  compel  R.  L.  King  to  cor- 
rect the  Journal  entry  that  was  aigned  by 
htm. 

In  this  court,  Underbolm  complains,  and 
has.  on  a  number  of  occasions,  complained, 
of  the  adjudication  of  insanity  against  blm. 
The  statute  provides  an  easy  and  effective 
method  by  which  be  can  be  declared  sane. 
For  some  reason  he  prefers  not  to  pursue 
that  remedy. 

The  writ  of  mandamns  Is  denied.  All  the 
Justices  concurring. 


(101  Kan.  122) 

FRASER  V.  CHICAGO,  R.  I.  &  P.  RT.  CO- 
(No.  20699.) 
(Supreme  Court  of  Kansas.   Jime  9,  1017.) 

(ByUahut  by  the  Court.) 
1.  Mabteb  ard  Srbvaitt  «=>120(1)  —  Iwjubt 
TO  Sbrvawt  —  AlAffraa's  LuntUTT  —  lHn»- 

PBNnBNT  CRTMINAL  ACT. 
The  defendant,  an  interstate  carrier,  main- 
tains a  large  freightfaouse  having  many  doors. 
It  was  known  there  were  persons  about  the 
freighthouse  at  different  times  of  the  night 
watching  for  an  opportunity  to  steal  property 
in  the  defendant's  care.  At  the  close  of  busi- 
ness each  day,  it  was  the  duty  of  an  employ^ 
known  as  the  doormsn  to  close  all  doors  and 
bolt  them.  The  plaintiff  was  night  watchman  of 
tbe  freightbouse,  and  bis  duties  were  to  look  aft- 
er sod  protect  tbe  property  in  tbe  defendant's 
custody.  The  first  duty  of  the  watchman,  on 
coming  into  the  building  In  the  evening,  was  to 
see  that  all  doors  were  closed  and  bolted;  but 
this  duty  had  not  been  communicated  to  the 
plaintiff.  At  1K>5  a.  m.,  while  going  his  rounds, 
the  plaintiff  discovered  that  one  of  the  doors 
was  open.  Suspecting  the  pmeDCe  of  an  In- 
truder, be  commenced  to  draw  his  revolver, 
when  he  was  shot  In  the  arm  by  which  he  car- 
ried his  lantern,  hy  a  man  who  escaped  through 
the  open  door.  The  plaintiff  bad  passed  by  the 
door  hourly  since  7:05  of  the  evening  before,  and 
the  door  bad  been  closed.  Assuming  the  door* 
man  failed  to  bolt  tbe  door,  it  Is  held  tbe  omia- 
slon  merely  created  a  ccmdltion  which  made  en- 
trance into  the  building  Ims  difficult,  and  that  tbe 
cause  of  the  plaintiffs  injury  was  the  independ- 
ent, unrelated,  criminal  act  of  the  intruder,  who 
used  the  door  to  gain  admission  to  tbe  building. 

n^.  Note.— For  other  cases,  see  Uaater  and 
Servant,  Cent.  Dig.  |  267.] 
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(Admbmat  8^iu$  By  EdiforM  Biaf.) 

2l  Neouqence  ©=»5«(1)— "Pboximate  Cause." 

Wh«n  an  act  or  omission  has  boand  up  in  it 
peHls  vbicb,  in  tbe  nataral  order  <^  tfaings,  are 
nberateH  or  evcDtuate  tbrougb  tbe  conduct  of  a 
responnibte  human  being  and  wbich  miKht  have 
beon  anticIpfltPi],  and  injury  results,  the  origi- 
nal act  or  omission  is  "proximate  cause." 

[Ed.  Xote.—For  other  cases,  see  Negligeoce, 
Cent.  Dig.  g  68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Gauee.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  Henry  D.  Frazer  against  the 
Chicago,  Bock  Island  &  Padflc  Railway 
Company.  Judgment  for  idalntiff,  and  de- 
fendant appeals.  Beversed,  and  cause  re- 
manded, with  directions  to  enter  Judgmoot 
for  defendant 

Paul  E.  Walker  and  Luther  Bums,  both 
of  Topeka,  and  O.  U  MUler,  of  Kansas  City, 
for  appellant  W.  B.  Sutton  and  W.  B. 
Sutton,  Jr.,  both  of  Kansas  City,  for  ap- 
pellee. 

BURCH,  J.  The  action  was  one  for  dam- 
ages for  personal  injuries  sustained  by  the 
plaintiff,  who  was  an  employ^  of  the  defend- 
ant TUe  plaiutlif  recovered,  and  the  de- 
fendant appeals. 

Tbe  defendant  maintains  two  frelgbthouses 
in  Kahsas  City,  Mo.,  which  extend  north  and 
south  and  are  connected  by  a  dock  or  plat- 
form. At  the  close  of  business  each  day,  a 
doorman  sees  to  It  that  all  doors  are  closed 
and  bolted.  About  6  o'clock  in  tbe  eveulng, 
a  watcluuan  comes  In  and  remains  until  6 
o'clock  the  next  morning.  The  watchman 
Is  the  only  mnn  In  charge  of  tbe  company's 
property  at  night,  and  bis  duties  are  to  pro- 
tect and  look  after  such  property  In  all  re- 
spects— the  lights,  8re,  water,  theft  snd,  if 
doors  be  not  secured,  to  secure  theoL  Two 
registry  boxes  are  Installed  in  each  build- 
ing. In  case  of  fire,  the  watchman  breaks 
the  box,  puUs  down  a  lever,  and  so  gives  an 
alarm.  Besides  ttUs,  tbe  watchman  Is  re- 
quired to  visit  each  box  at  stated  intervals 
throughout  the  night,  and  by  means  of  the 
bell  indicate  to  tbe  Western  Union  Tele- 
graph otiice  in  tbe  Stock  Exchange  building 
a  blocli  and  a  half  from  the  frelgbthouses 
that  he  Is  awake  and  on  duty.  Frank  Uol- 
Inud  was  the  watchman  for  both  buildings. 
The  work  was  too  heavy  for  one  man,  and  the 
plaintiff  took  IloUuud's  place  as  watchman 
of  the  north  building.  Tb6  plaintiff  had 
l)een  Areman  of  the  heating  plant  which 
heated  the  freigbtbouse  office.  It  required 
but  a  small  amount  of  work  to  attend  the 
beating  plant,  and  he  coiitiDued  to  do  so 
after  he  assumed  the  duties  of  watcluuan. 
One  night  as  the  plaintiff  was  going  bis 
rounds,  he  saw  an  open  door  on  the  west 
Bide  and  toward  tbe  north  end  of  tbe  build- 
ing.   He  had  passed  by  the  door  hourly 


from  7:0S  p.  m.  to  12:05  a.  m.,  and  Oie  door 
bad  been  <dosed;  bnt,  aa  be  came  to  It  at 
1:05  a.  m.,  it  was  open.  lie  carried  a  lanten 
at  his  side  in  bia  left  hand  and  a  revolra 
In  a  holster  under  hla  left  arm.  Upwi  aeeiac 
the  open  door,  he  readied  for  bis  rerolrer 
with  his  rl^it  hand,  and  was  immediately 
shot  in  the  left  arm  by  a  man  who  escaped 
through  tbe  open  door. 

The  plaintiff's  petition  does  not  contain  the 
word  "watchman."  He  framed  bis  petltioo, 
and  be  framed  bis  testimony  to  mate  it  W9- 
pear  that  aside  from  his  duties  as  fireman 
his  duties  consisted  in  ringing  those  two 
bells,  installed  for  the  purpose  of  compelUnc 
him  to  make  an  hourly  record  of  the  fact 
that  he  was  awake  end  alMut  hla  butfUieaa 
He  said  the  registry  boxes  were  for  protec- 
tion against  fire,  and  had  to  be  nrng  ereiy 
hour.  He  bad  no  orders  coveting  anything 
exc^t  bis  duties  as  fireman  and  taming  In 
those  registry  boxes.  He  said  Holland  was 
a  watchman,  and  bad  puUed  the  bells  as 
part  of  bla  duties  as  watchman.  Hirtlsnd 
was  rdieved  of  all  duty  In  the  north  bond- 
ing, but  the  plaintiff  said  one  of  Holland'i 
duUes  was  takm  away  and  givoi  to  him, 
and  that  was  to  pull  the  bells,  and  lie  pulled 
them  as  fire  protection.  Tbe  platntUTs 
superior  officer  1^  tbe  wdn-  for  Um  to 
ring  those  bells.  He  bad  no  orders  about 
doors,  except  tbe  one  through  wbidk  he  en> 
tered  tbe  building.  That  one  he  was  rfr 
quired  to  shut,  so  people  conid  not  steal  or 
bum  or  do  any  damage,  and  be  locked  It 
behind  him  to  keep  anybody  from  coming 
In  after  him.  But  there  his  duties  in  respect 
to  doors  ended.  True,  he  said,  "While  work- 
ing there  I  went  round  some  with  Holland, 
and  found  doors  open,  and  we  dosed  tbem"; 
but  when  be  took  Holland's  place,  and  there 
was  no  other  employe  except  himself  In  tbe 
building,  sometimes  he  glanced  around  when 
going  to  ring  his  bells,  and  sometimes  he 
did  not  When  not  ringing  the  bells,  be  stay- 
ed in  the  office. 

The  supposed  foundation  for  the  defend- 
ant's legal  liability  In  damage  Is  this:  The 
plaintiff  was  obliged  to  pass  by  the  door 
through  wbldi  the  Intruder  entered  every 
hour  of  the  night  In  going  from  the  office  to 
the  places  where  he  worked  tbe  bell  ringing 
charm  against  fire.  Hie  door  was  left  un- 
locked, and  no  guard  was  set  to  prevent 
desperadoes  from  making  s  breach  throu^ 
this  weak  place  in  tbe  fortifications  behind 
whldi  the  plaintiff  rung  his  bells.  These 
culpable  omissions  exposed  tbe  plaintiff,  who 
was  «itlreiy  without  fault  to  great  bodily 
harm,  and  even  to  death,  and  did  In  fact 
through  a  series  of  events  linked  together  in 
natural  sequence,  proximately  cause  dia 
plaintiff  to  be  shot 

Testimony  which  the  plaintiff  himself  pro* 
duced,  and  tbe  tesUmony  of  witnesses  pnh 
duced  by  the  defendsnt  whmn  tlie  idalnUff 
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did  not  undertake  to  contradict,  cut  tbe  un- 
derpinnlDg  Crom  the  fabrication  tbat  bell 
rlnglog  was  an  Independent  employment,  and 
not  a  meaas  of  making  bonrly  reports,  and 
eatabUsbed  tbe  tect  that  tbe  plalntlflt  was 
watdiaian  of  tbe  oortb  building  In  place  of 
Hfribmd,  and  succeeded  to  Holland's  duties 
tbere.  Tbere  are  doors  and  doors  of  tbe 
nortb  frelgbtbonse,  whicb  Is  600  feet  long  and 
45  feet  wide.  A  rolling  door  at  tbe  south  end 
opens  on  the  dock  between  the  two  buildings, 
and  has  bolts  In  tbe  sides.  Another  door 
fastens  In  tbat  way.  Tbe  west  doors,  about 
30  In  number,  are  sliding  doors,  and  when 
closed  are  fastened  by  bolts  pushed  down 
with  tbe  foot  Into  slots.  Sometimes  it  would 
be  discovered  tbat  In  closing  tbe  building  In 
tbe  evening  a  bolt  bad  not  been  pressed  down, 
and  tbe  proof,  coming  from  tbe  Hps  of  the 
plaintiff's  own  witness  as  well  as  the  wit- 
nesses for  the  defendant,  was  tbat  the  watch- 
man's flrst  duty  on  coming  into  tbe  building 
in  the  evening  was  to  see  that  doors  were 
closed  and  fastened.  Tbe  plaintiff  did  not 
dispute  this  proof,  but  on  rebuttal  merely 
reiterated  his  claim  that  he  bad  no  instruc- 
tions regarding  doors,  and  said  he  was  car- 
ried OD  the  pay  roll  as  a  fireman.  The  plain- 
tiff had  pleaded  that  he  was  engaged  in  in- 
terstate commerce,  the  defendant  being  an 
Interstate  carrier,  and  tbe  case  was  sub- 
mitted to  the  Jury  to  say  whether  or  not  the 
defendant  was  negligent  In  not  furnishing 
the  plaintiff  a  safe  place  In  which  to  pursue 
his  nocturnal,  indoor,  interstate  commerce 
pastime  of  bell  rln^ng. 

Tliere  was  Just  one  fair  dispute  concerning 
tbe  facts,  and  that  was  whether  or  not,  when 
the  plaintiff  became  watchman  as  welt  as 
fireman,  be  was  drilled  with  respect  to  look- 
ing after  the  doors  of  the  building.  Tbere 
was  no  rational  ground  for  dispute  to  be 
settled  by  tbe  Jury  that  the  plaintiff  was 
watchman,  "ringing  bells"  being  a  freight- 
house  expression  denoting  the  duties  of 
watchman,  and  tbe  court  should  have  in- 
structed tbe  Jury  to  that  effect.  There  was 
no  dispute  to  be  settled  by  the  Jury  that  the 
flrst  thing  for  tbe  watchman  to  do  when  he 
came  on  duty  was  to  see  that  tbe  doors  wert 
secured.  A  watchman  of  ordinary  capacity 
might  be  expected  to  understand  this  fact 
without  instruction.  Tbe  plaintiff  admitted 
be  had  gone  about  the  building  with  the 
watchman,  had  observed  open  doors,  and  bad 
dosed  tbem.  But,  If  the  plaintiff  needed  in- 
struGtloUt  the  defendant's  negligence  consls^ 
«d,  not  In  leaving  the  door  unbolted,  or  fall- 
tag  to  appoint  a  watchman  to  guard  its 
watchman  while  on  guard,  but  in  not  telling 
tbe  plaintiff  to  see  that  the  door  was  bolted. 
Ttila  negligence  was  not  retted  on  as  a  basis 
for  recovery. 

There  was  evidence  that  It  was  gmerally 
known  tbere  were  persons  about  tbe  freight- 
bouse  at  different  times  of  night  looking  for 
an  tipportunity  to  steal  propaty  In  the  de- 


fendanfs  care.  An  unlotAed  door  would  fa- 
cilitate an  attempt  to  steal  should  one  be 
made.  The  defendant,  however,  had  taken 
precaution  against  theft.  Besides  providing 
a  man  whose  Instructions  were  to  close  and 
boit  tbe  doors  eadi  evening.  It  provided  a 
watdiman,  who  went  through  tbe  fretght- 
honse  with  a  lantern  hour  by  hour  through- 
out the  night,  and  the  plaintiff  testified  tbere 
were  other  watchmen  about  the  frelghthouse 
and  railroad  yards.  Tbe  duty  to  take  pre- 
caution to  protect  the  property  of  shippers 
from  theft  was  owed  to  shippers,  and  not  to 
the  plaintiff.  That  duty  was  performed,  and 
was  performed  in  part  through  tbe  agency 
of  tbe  plaintiff  himself. 

[1,2]  Tbe  omission  of  tbe  doorman  to  bolt 
the  closed  door,  and  the  shooting  of  the 
plaintiff,  did  not  bear  to  each  other  tbe  rela- 
tion of  cause  and  effect.  Omission  to  bolt 
tbe  door  was  fraught  with  no  peril  to  the 
plaintiff,  active  or  latent  Bolted  or  unbolt- 
ed, the  door  was  not  a  hazard  which  plaintiff 
encountered  in  bis  rounds,  and  omission  to 
bolt  it  neither  supplied  nor  set  in  action  any 
dangerous  instrumentality  or  agency.  It 
merely  created  a  condition  which  made  en- 
trance to  the  building  less  difficult  than  It 
otherwise  would  have  been,  should  any  one 
desire  to  enter.  The  injury  resulted  from 
tbe  violent  and  malicious  act  of  a  desperate 
person  who  took  advantage  of  the  condition 
to  enter  the  buUding  for  some  purpose  not 
disclosed.  He  may  have  gone  there  to  steal. 
When  surprised,  he  exhibited  such  conduct 
as  he  willed,  shot  tbe  plaintiff,  and  Qed,  but 
conduct  which  originated  with  him,  and 
which  did  not  originate  with  the  doorman  or 
the  door  tbe  evening  before. 

The  plaintiff  dtes  tbe  well-known  author- 
ities to  tbe  effect  that,  If  tbe  action  of  an  in- 
tervcDin;;  cause  might  have  t>een  anticdpated, 
tbe  intervening  cause  will  not  interrupt  the 
connection  between  tbe  original  cause  and 
the  injury.  The  rule  Is  sound,  but  It  pre- 
supposes an  original  cause  of  injury  which 
manifests  crmsequMicea  In  an  injurious  re- 
sult We  all  anticipate  pocket  pic-king  when 
tbe  circus  comes,  and  housebreaking  during 
fair  week;  but  tbe  circus  and  tbe  fair  are  not 
tbe  causes  of  such  crimes.  We  know,  too, 
tbat  sbquld  a  housebreaker  be  discovered  In 
tbe  act  of  committing  burglary,  be  might  do 
violence  to  a  person  Interrupting  his  depre- 
dation. But  If.  knowing  the  dty  to  be  in- 
fested with  such  diaracters,  we  go  out  for 
the  evening  leaving  tbe  back  door  unlocked 
and  leaving  a  aemnt  In  tbe  house,  omission 
to  lock  the  door  Is  not  the  cause  of  the  bur- 
glary, should  one  occur,  or  the  cause  of  In- 
Jury  to  the  servant  who  tries  to  Intercept 
commission  of  the  crime.  Tbe  cause  of  in- 
Jury  originates  with  tbe  burglar,  whose  en- 
trance Into  tbe  house  was  not  obstructed  by 
a  locked  door.  On  the  other  band,  when  an 
act  or  omission  has  bound  op  in  it  perils 
whidi,  In  the  natural  order  of  things,  are 
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liberated  or  eventuate  through  the  conduct  of 
a  responsible  human  being,  which  might 
have  been  anticipated,  and  Injury  results, 
the  original  act  or  omission  Is  proximati; 
cause.  Potency  to  do  harm  was  contained  in 
the  act  or  omission  from  the  beginning,  con- 
tinued to  threaten  throughout  the  chain  of 
events,  and  cauie  to  fruition  in  the  ultimate 
injury,  albeit  the  ultimate  injury  was  pro- 
moted or  precipitated  through  the  agency  of 
an  tniervenlug  third  person. 

The  principle  Involved  is  well  Illustrated 
by  the  case  of  Clark  v.  Powder  Co.,  94  Kan. 
268.  146  Pac,  320,  L.  R.  A.  1915E.  4T9.  which 
is  dted  by  the  plalutlfT.  Van  Gray,  the  drill- 
er of  an  oil  well,  left  solidified  glycerine  ly- 
ing at  the  welL  McDowell,  an  employe  of 
the  driller,  carried  the  dangerous  substance 
home  with  lilm,  McDowell's  mother  requir- 
ed him  to  take  It'  away,  and  he  placed  It  in 
the  fence  surrounding  an  abandoned  grave- 
yard, where  some  boys  found  It  and  etpioded 
It  In  the  opinion  of  the  court  prepared  by 
Mr.  Justice  Dawson  It  was  said: 

"No  new  power  of  fining  mischief  was  com- 
munioflted  to  the  solidifieil  glycerine  by  the  acts 
of  young  MoDowell.  The  power  of  doing  mis- 
chief was  inherent  in  the  glycerine  all  the  time. 
That  some  terrible  accident  was  likely  to  hap> 
pen  in  letting  it  out  of  the  close  ctistotly  of  some 
one  8kille<l  in  its  use  was  not  only  natnral  .and 

?robable  but  almost  inevitable."  04  Kan.  276, 
46  Pac.  322.  U  R.  A.  1915E.  479; 

The  plaintiff  dtea  the  case  of  HoraD  t. 
Watertowo,  217  Man.  185,  104  N.  E.  464. 
^Ich  is  dearly  against  htm.  The  sewer 
department  of  the  town  kept  dynaniite  in 
a  tool  chest,  which  could  be  opened  without 
a  ke^,  which  was  not  guarded,  and  which 
was  left  on  a  highway.  Boys  unlawfully 
took  the  dynamite  from  the  box  and  threw 
it  into  a  bonQre.  The  court  stated  the  rule 
with  reference  to  anticipating  the  independ- 
ent act  of  a  third  person,  and  said: 

"Tested  by  this  rule,  the  plaintiCf's  case  falls. 
While  the  dynamite  and  the  other  contents  of 
the  box  were  left  in  snch  a  way  that  n  thief 
might  Dot  find  it  very  difficult  to  steal  them,  it 
cannot  Ik  said  thaNtne  defendant  waa  bound  to 
anticipate  that  this  might  be  done  and  to  guard 
against  the  conaequencee  that  might  follow  if  a 
thief  should  steal  the  dynamite  and  so  use  it  as 
to  do  injury  to  others.  The  general  assumption 
of  innocence  would  be  inconsistent  with  this." 
217  Mass.  186.  104  N.  B.  465. 

Let  it  be  supposed  that  the  court  held  the 
action  of  the  boys  should  have  been  anticipat- 
ed. The  case  would  then  afford  no  comfort 
to  the  plaintiff.  The  donger  lay  in  the  dyna- 
mite from  the  beginning,  which  merely  waited 
for  some  one  to  explode  it  to  cause  injury, 
as  In  the  powder  company  case  Just  referred 
to. 

The  plaintiff  dtes  the  case  of  Norton  v. 
Chandler  &  Co.,  221  Mass.  90,  108  N.  E.  897, 
which  does  not  sustain  his  contention.  Fric- 
tion strips  on  the  revolving  door  of  a  store 
were  out  of  order  and  did  not  keep  the  door 
from  spinning.  Aa  a  woman  was  entering 
the  store,  a  wing  of  the  door  behind  ber 
struck  bet  ta  the  back,         door  bad  been 


set  spinning  by  a  customer  leaving  the  store 
In  a  hurry.  It  waa  held  the  act  of  the  cus- 
tomer might  have  been  anticipated.  Here 
again  the  power  to  do  mischief  inhered  hi 
the  defective  door,  and  the  wing  of  the  door 
was  the  thing  which  struck  the  woman,  not 
the  customer. 

In  this  case,  no  faculty  for  harm  resided 
in  the  door,  or  was  imparted  to  the  door 
by  the  doorman,  which  finally  functioned 
u]K)n  the  plaintiff  through  the  instnunoitHlitr 
of  the  intruder's  pistol. 

The  plaintiff  cites  the  case  of  Fllson  r. 
Express  Co.,  81  Kan.  614.  114  Pac.  863,  as  a 
parallel  case.  The  express  company  left  a 
portable  package  worth  $G00,  the  valne  of 
which  was  plainly  marked  on  the  package. 
In  a  frame  depot  at  the  outskirts  of  a  small 
town  over  night  The  depot  had  no  police 
protection  or  watchman,  was  used  for  the 
deposit  of  express  matter,  freight,  and  mall 
received  on  night  trains,  and  had  been  bur- 
glarized. The  doors  of  the  building  were 
locked,  and  the  windows  were  fastened; 
but  some  one  broke  a  tvlndow  and  carried  off 
the  package  In  the  nighttime.  The  question 
was  whether  or  not  the  bailee  used  due  care 
to  prevent  loss  of  the  property  in  its  custody, 
considering  its  tempting  character,  the  se- 
curity afforded,  and  all  other  circumstances. 
It  was  heid  the  question  was  one  for  the  Jury. 
Tlie  point  was  made  that  the  lack  of  better 
protection  was  not  the  proximate  cause  of 
the  loss,  and  It  was  held  that  if,  under  all  the 
circumstances,  loss  by  burglary  might  have 
been  foreseen,  it  was  the  proximate  resnlt 
of  the  breach  of  duty  complained  of. 

The  difference  between  the  two  cases  has 
been  indicated  by  whot  has  already  been 
said.  The  plaintiff  seeks  to  appropriate  a 
cause  of  action  for  breach  of  duty  which  did 
not  relate  to  him.  It  was  the  dnty  of  the  de- 
fendant to  protect  the  property  of  shippers 
from  theft.  An  unlwlted  door  wonld  make 
theft  easier,  and  theft  of  property  might  be 
anticipated  as  a  result  of  not  Iwlting  the 
door,  If  the  property  had  no  other  protection. 
As  to  the  plaintiff,  however,  the  unbolted 
door  was  merely  a  condition,  and  not  a  cause 
of  injury.  In  the  case  of  Railway  Co.  v. 
Columbia,  65  Kan.  390,  69  Pac.  338,  68  L. 
R.  A.  399,  it  was  said: 

"A  prior  and  remote  cause  cannot  be  made  the 
basis  of  an  action  for  the  recovery  of  damages 
if  such  remote  cause  did  nothing  more  tlun 
furnish  the  condition,  or  give  rise  to  the  occa- 
sion, h;  which  the  injury  was  made  possible, 
if  there  intervened  between  such  prior  or  remote 
cause  and  the  injury,  a  distinct,  successive,  no- 
related,  and  effident  cause  of  the  Injury."  SyL 
t  2. 

If  It  could  be  conceived  that  because  a 
door  was  not  bolted  the  plaintiff  fell  through 
it  into  some  space  and  was  Injured,  the  nn- 
safe  condition  of  the  door  would  be  the  cause 
of  his  Injury.  The  Injury  would  l>e  the 
natural,  foreseeable,  proximate  resnlt  of  the 
cause.  Here  the  proximate  and  effldeut 
cause  of  the  plain tUTa  injury  was  the  un- 
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related  and  Independent  act  of  a  reckless 
n^fflan,  who  used  the  door  to  gain  admission 
to  tbe  building.  While  the  plalntlJT  tried  to 
reduce  himself  to  the  status  of  the  inert  and 
inanimate  personal  property  In  the  building, 
be  was  part  of  the  protection  afforded  to  that 
property.  He  accepted  employment  as  part 
of  tlie  barricade  against  theft,  and  not  as  a 
thing  to  be  surrounded  by  an  Impregnnble 
barricade.  He  was  a  guard  over  property, 
and  not  a  thing  to  be  guarded.  The  bell  rlng- 
big  theory  of  his  employment  broke  down. 
He  had  no  case,  and  the  motion  for  a  directed 
verdict  In  favor  of  the  defendant  should  bare 
t>een  snstained. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cnuse  is  remanded,  with  di- 
rection to  enter  Judgment  for  the  defendant. 
AU  tlie  Jostlcea  concorring. 


am.  Kan.  2«) 
TATLOW  T.  BACON  et  al.   (No.  20557.)* 

(Supreme  Court  of  Kanui.  June  9,  1817.) 

(SvUahtu  by  the  Court.) 

1.  CoifBTiTDTioifAi.  Law  «=a83(3)  —  CaivTNAL 
Law  €=»  1213— Execution  ^s>422— Impbis- 
onuENT  fob  Debt  —  Cbuel  and  Unusuai. 
PuNumncNT— Statute. 

The  statutot?  provisfon  (Code  Civ.  Proc.  f 
509  [Gen.  St.  1915.  t  7413])  that  an  execution 
may  issue  against  tlie  person  of  a  debtor  for 
certain  fraudulent  acts  is  not  violative  ot  sec- 
tion 16  of  the  Bill  of  Rights,  which  prohibits 
imprisonment  for  debt,  except  in  cases  of  fraud, 
nor  of  the  limitation  against  cruel  and  unusual 
punishment. 

lEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  151^;  Criminal  Law, 
Cent.  Dig.  {|  8304^09;  ExecuUon.  Cent.  Dig. 
i  1208.] 

2.  CoNmrrtmoNAL  Law  «=»:ii5  —  Dtrs  Pao- 
CKBs  or  I^w— Notice  and  Heabino. 

The  act  does  not  conflict  with  the  Fourteenth 
Amendment  of  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  |S  035,  937,  Ml,  947.] 

8.  Execution  «=»438  —  Issuancb  AaAiNST 
Debtob— Statute— Hearing  and  Notice. 
As  the  statute  provides  that  before  issuing 
an  execution  the  court  or  juilge  mnst  be  satis- 
fied from  evidence  produced  that  the  statutory 
grounds  upon  which  it  may  issue  exist,  it  is 
obvious  that  the  Legislature  contemplated  tliat 
a  hearing  should  be  bad  and  that  notice  of  the 
hearing  should  be  given  to  the  debtor. 

[EfL  Note.— For  other  caaes,  we  Execution, 
Cult.  Dig.  H  1232-1236.] 

4.'  ExECirriorv  «=>433— BoDT  EXECUTION— No- 

TicE  ANO  Heabino. 
The  rule  applied  that  a  statutory  provision 
for  such  notice  and  hearing  need  nut  be  made  in 
the  statute  in  express  words,  but  may  be  iftiplied. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  1232-1230.] 

6.  JuBT  «»16(5)     Tbiai.  bt  —  Execution 
AoAinsT  Dbbtob. 
In  such  a  proceeding  a  Jury  trial  may  not 
be  demanded  as  a  matter  of  right 

1EA.  Note.— For  other  cases,  see  Jury,  Cent 
r.  i  89.] 


6.  Statutes  «=3201— Refebencb  to  Anotheb 
Statute — Cobbection  or  Mistake. 

Where  a  statutory  provision  refers  to  a  sec- 
tion of  the  statute  by  the  wrong  number, -and  it 
ia  manifest  from  the  context  that  another  sec- 
tion was  the  one  intended  l>y  the  Legislature, 
the  wrong  number  will  be  disregarded,  and  the 
correct  one  will  be  deemed  to  be  substituted. 

[Ed.  Note.— For  other  cases,  see  Sututes, 
Cent.  Dig.  S  279.] 

7.  Execution  $=>433— FaAun— Statement  or 
Facts. 

In  an  affidavit  made  to  obtain  the  issuance 
of  an  execution  aminst  the  person,  mere  conclu- 
sions are  not  sufficient  The  facts  upon  which 
the  charges  of  fraud  are  based  sbould  be  specifi- 
caJly  stated. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  gf  1232-1236.1 

8.  Execution  ^»433— CnABOBs  or  Fraui>— 
Conclusion  bt  Judoment. 

Where  the  charges  of  fraud  against  the  debt- 
or were  properly  put  in  issue  and  determined 
in  the  original  case,  the  facts  so  determined  by 
the  judgment  are  conclusive  between  the  parties, 
and  are  not  open  to  relitigation  in  the  subse- 
quent proceeding  to  obtain  an  exeeutira. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  Si  1232-123C.] 

9.  Execution  «=>421  —  Execution  Against 
Person- Fraud— Remedt. 

The  proceeding  herein  is  purely  statutory, 
and  when  the  creditor  alleges  and  i^iows.to  the 
satisfaction  of  a  court  or  judge  that  the  debtor 
has  committed  the  acts  of  fraud  which  under  the 
statute  constitute  grounds  for  the  issuance  of 
an  execution,  he  is  entitled  to  his  remedy,  al- 
though other  remedies  may  be  available. 

[Ed.  Note.— For  other  cases,  see  Execation, 
Cent  Dig.  1 1307.] 

10.  Execution  Aoaihst  Pkbson  or  Dbbtob— 

Fraud— Evidence. 
The  evidence  examined,  and  held  to  be  suffi- 
cient to  sustain  the  findings  of  the  trial  court 

Appeal   from   District   Court,  Shawnee 

Couuty. 

Execution  proceeding  by  Marlon  A.  Tatlow  , 
against  W.  E.  Bacon,  Bert  Rucker,  and  oth- 
ers. From  an  order  Issuing  execution  against 
the  person  of  Bert  Rucker,  he  appeals.  Af- 
firmed. 

J.  H.  Staiic  and  Waters  ft  Waters,  all  ot 
Topeka,  for  appellant  Klonroe,  McCluxe  ft 
Monroe,  of  Topeka,  for  appellee. 

JOHNSTON,  a  J.  This  was  a  proceed- 
ing In  which  an  atecntlon  was  Issned  against 
the  person  of  Bert  Rucker.  a  Judgment  debt- 
or, and  from  the  order  he  appeals. 

In  an  action  brought  by  Marlon  A.  Tatlow 
against  W.  E.  Bacon  and  Bert  Rucker,  It 
was  found  and  adjudged  that  they  had  con- 
spired together  to  defrand  plaintiff,  IMtlow, 
of  bis  land  by  Indudns  htm  to  exchange  It 
for  a  worthless  deed;  and  that  Judgment 
was  affirmed  in  tills  conrt  Tatlow  v.  Ba- 
con, fKS  Kan.  695,  149  Pac.  746.  The  plain- 
tiff then  filed  an  application,  accompanied 
by  an  affidavit,  setting  forth  that  Rocker  bad 
fraudulently  contracted  the  debt  and  incur- 
red the  obligation  on  which  the  Judgment 
was  rendered,  and  stating  the  manner  In 
whidi  the  fraud  was  accompUsfaed:  also 


^liTw  ethsr  wns  ass  asms  topic  and  KBT-nuUBER  in  all  Ker-Nuinbere4  DlguU  sod  Indexts 
•Rehcarlns  denied  July  U.  1917. 
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tbat  rince  tbe  rendition  of  the  Jndgment  be 
had  assigned  and  disposed  of  his  property 
wltb  the  intention  to  defraod  his  creditors 
and  prevent  such  property  from  being  taken 
mi  execution;  and  also  that  he  fraudulently 
otmoealed  bis  property  with  the  Intention 
to  prevent  the  collection  of  money  due  on 
the  Judgment  After  notice  and  a  hearing.  In 
which  the  defmdant  participated,  tbe  order 
ismilng  the  execution  was  mado. 

[1-4]  There  is  complaint  that  the  aflOdavit 
npon  which  the  ai^Ucatlon  for  the  execution 
was  based  was  insufficient.  It  set  forth  in 
detail  tbe  fraudulent  pun>ose  and  acts  npon 
which  the  Judgment  rested,  and  made  tbe 
evidence  and  proceedings  In  tbe  nmln  case 
a  part  of  the  application  for  tbe  Issuance  of 
the  execution.  Tbe  conspiracy  and  fraud  by 
which  the  defendant  was  Induced  to  ex- 
change his  land  for  a  worthless  instrument, 
having  been  adjudicated,  were  no  longer 
open  to  inquiry.  This  jmrt  of  tbe  affidavit 
was  spedfle,  and  of  Itself  sufficient  to  war- 
rant the  Issuance  of  the  execution  against 
tbe  person  of  the  defendant.  Tbe  stat«nents 
tbat  the  defendants  bad  fraudulently  conceal- 
ed their  property  to  prevent  the  collection 
of  tb&  Judgment,  and  bad  assigned  and.  dis- 
posed of  It  to  prevent  it  being  taken  on  execu- 
tion, were  general  in  character,  and  did  not 
speclflcally  s^  forth  the  facts  upon  which 
the  charges  were  based.  In  this  respect  the 
affidavit  wu  defMtlve.  The  facts  relied  on 
as  fraudulent  sbonld  have  been  specifically 
stated  in  tbe  affidavit  Glllett  v.  Tblebold. 
9  Kan.  427 ;  Bryan  v.  C<»iedon.  S4  Kan.  100, 
37  Pae  1009.  However,  the  facts  relating  to 
tbe  manner  In  which  tbe  defendant  fraudu- 
lently Incurred  tbe  obligation  were  speciQcal- 
ly  and  fully  stated,  and  this  aCTorded  a  suffi- 
cient basis  for  tbe  proceeding. 

It  Is  contended  tbat  the  statute  under 
which  tbe  proceeding  was  had  Is  unconstitu- 
tional, in  that  It  does  not  provide  for  a  no- 
tice to  the  debtor  of  a  hearing,  nor  in  fact 
for  any  bearing,  before  the  execution  Is  is- 
sued. Tb9  statute  pertinent  to  the  qoestlon 
reads; 

"An  execution  agalnat  the  person  of  tbe  debt- 
or, except  as  prescribed  in  Bcction  511  [Gen.  St. 
1915,  I  7415],  caD  be  issued  only  wbeo  tbe  same 
Is  allowed  by  the  Supreme  Court,  the  district 
court  or  any  judge  ot  cither,  upon  being  satis- 
fied, by  tbe  affidavit  of  the  juDgmeat  creditor 
or  his  attorney,  and  such  other  evidence  as  may 
be  presented,  of  the  existence  of  one  or  more 
of  the  particulars  mentioned  in  section  522  [Gen. 
St.  1915.  {  7426]."  Civ.  Code.  |  S09  (Gen.  St 
191S,  I  741S). 

According  to  this  provision  a  Juffidal  hear- 
ing Is  contemplated,  as  the  execution  against 
tbe  person  cannot  Issue  until  a  court  or 
Judge  thereof  shall  determine  upon  evidence 
that  tbe  statutory  grounds  for  such  an  order 
exist  It  is  not  issued  as  a  matter  of  coarse 
upon  an  application,  but  before  making  such 
order  the  Supreme  Court,  or  the  district 
court  or  a  Judge  either,  must  be  satisfied 
by  tbe  evidence  presented  In  support  of  tbe 
application,   Tbe  tedulronent  tbat  evld^ice 
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aball  be  i»resented  to  tbe  satlsCactlMi  of  a 
court  or  Judge  clearly  implies  a  bearing, 
and  other  provisions  of  tbe  Code  require  no- 
tice of  applications  for  an  order  of  this  kind. 
Civ.  Code,  H  556-6G0  (Gen.  St  lOlfi.  H 
7400-7404).  It  has  already  been  determined 
that  a  statute  Is  not  Invalid  merely  by  rea* 
son  of  the  fact  that  It  does  not  expressly 
provide  for  notice  and  bearing.  It  may  be 
Implied  by  the  courts,  unless  tbe  language 
of  tbe  statute  excludes  the  theory  tbat  notice 
and  hearing  are  necessary.  Gllmore,  Conn* 
ty  Clerk,  v.  Hentig,  33  Kan.  156,  6  Pa&  781; 
Railroad  Ca  v.  Abilene,  78  Kan.  820.  08  Fa& 
224.   In  the  Abilene  Case  It  was  said; 

"Provision  for  notice  and  bearing  need  not 
be  made  in  the  statute  by  express  words.  It 
may  be  implied.  Id  reality  tbe  courts  simply 
read  tbe  provision  Into  the  statute  in  order 
to  uphold  taxation  schemes  against  the  Four- 
teentn  Amendment  to  tbe  Constitution  of  the 
United  States,  which  forbids  any  state  to  deprive 
any  person  of  property  without  due  process  of 
law.  This  was  done  in  Uie  case  of  Gilmore, 
County  Clerk,  v,  Hentig,  83  Kan.  156,  5  Pac. 
781.  But  the  statute  must  b«  one  which  will 
allow  notice  and  a  hearioK  to  be  Interpolated. 
If  it  arbitrarily  fixes  the  steps  to  be  taken,  in  a 
manner  indicating  that  notice  and  a  heariog 
upon  some  subje^  like  benefits,  are  excluded, 
it  must  be  judged  according."  78  Kaa.  827, 
828,  98  Pac  227. 

Here  the  statute  Is  not  only  i^en  to  an 
Interpolation  of  notice  and  hearing,  but  Its 
own  language  carries  the  plain  Implication 
tbat  a  bearing  Is  to  be  bad,  and  the  Code 
provision  relating  to  notices  applies  to  a 
proceeding  like  the  one  in  qnestlim,  tbe  same 
as  It  does  to  provldons  fOr  numerous  other 
orders  where  there  Is  no  special  mention  that 
notices  are  to  be  given.  In  this  case  notice 
was  given  and  a  protracted  bearing  was  had, 
In  which  the  defendant  participated. 

It  is  contended  that  tbe  statute  Is  invalid, 
because  it  permits  imfnlaonmrait  for  d^  con- 
trary to  tbe  provisions  of  tbe  state  Constitu- 
tion. While  tbe  Bill  of  nights  (section  16) 
provides  that  there  may  be  no  Imprisonment 
for  debt  except  for  fraud,  it  In  effect  au- 
thorizes Imprisonment  In  cases  where  there 
Is  fraud,  and  as  the  statnte  enacted  under 
tbat  provl^on  expressly  authorises  imprisoo- 
ment  for  fraud,  the  objection  mvat  be  ovnv 
ruled.  In  re  Heath,  Petitioner,  40  Kan.  833, 
19  Pac  926. 

The  defendant  argues  that  the  ■ummary 
proceeding  under  tbe  statute  was  not  due 
process  of  law,  and  conflicts  with  the  Fon^ 
teentb  Amendment  of  the  federal  Craistlta- 
tlon.  It  bad  been  determined  In  tbe  orif' 
Inal  case,  which  was  tried  by  the  Jury,  tbat 
tbe  defendant  was  guilty  of  fmnd.  Tbe 
fAct  having  been  properly  put  in  Issue  and 
detennlned  by  a  final  Judgment  Ui  tbe  orlf* 
Inal  action  betwem  the  parties.  It  became 
a  fixed  fact  vUch  was  not  open  to  relttlga* 
Uon.  Hentig  v.  Bedden,  46  Kan.  231,  26  Paa 
701,  26  Am.  St  Rep.  91;  0.,  K.  &  W.  Rid.  Ca 
V.  Com'rs  of  Anderstni  Co.,  47  San.  768.  29 
Pa&  00;  Sanford  v.  Oberlln  College,  BO 
Kan.  842, 81  Fac^  1088.  Proof  ot  tbe  adjodl' 
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catloD  was  snffldent  proof  of  the  facts  tnclud- 
ed  in  the  jndcment;  but,  of  course^  tt  Is  not 
eondnatve  as  to  facts  occurring  since  the 
Jndfcnent  was  rendered. 

areenweU  t.  Hoflett,  77  Ean.  41,  93  Pac. 
609,  Is  somewhat  analogoos  to  the  present 
case.  In  a  foreclosure  proceeding  an  Issue 
was  adjudicated,  and  afterwards,  upon  n  mo- 
tion to  set  aside  a  sberKTs  sale  made  under 
tlie  Judgment,  the  losing  party  sought  to  liti- 
gate the  same  Issue,  and  It  was  held  that,  the 
fact  having  been  tried  and  determined  In  the 
original  action,  the  adjudication  was  conclu- 
sive as  t>eCweeo  the  parties. 

In  proceedings  of  this  kind  tt  is  competent 
for  the  Legislature  to  prescribe  what  the 
procedure  shall  be  and  what  evidence  shall 
be  received,  so  long  as  they  do  not  conflict 
with  some  provision  of  the  state  or  federal 
Constitution.  McGehee,  Due  Process  of  Law, 
p.  162 ;  2  Willoughb7  on  the  Constitution,  | 
462.  It  Is  Insisted  bj  the  defendant  that 
the  statute  is  bad  for  the  reasons  stated 
and  also  because  tt  Imposes  cruel  and  un- 
DSQAl  punishment.  It  has  been  held  In  many 
cases  that  such  statutes  are  not  violative  of 
the  provMon  prohibiting  d^nlvatlon  of  liber- 
ty without  due  process  of  law.  or  the  one  for- 
Udding  cruel  and  unnsual  punishment.  light 

Canadian  Cninty  Bank,  2  OkL  643,  37  Pac. 
1076;  SC.  J.  438. 

[I]  ▲  complaint  Is  made  that  a  Jniy  trial 
was  not  airarded  In  the  proceeding.  No  ap- 
plication tor  a  Jury  trial  was  mad^  and  per- 
haps It  was  fbr  the  reason  that  a  Jnry  trial 
could  not  have  been  demanded  as  a  matter  of 
right.  The  constitutional  guaranty  that  "the 
right  9f  trial  by  Jury  ahaU  be  Inviolate'*  (Bill 
of  Rights,  I  6)  has  no  application  to  proceed- 
Inga  of  this  character,  and  does  not  extend 
beyond  cases  where  such  right  existed  at  the 
common  law.  but  only  applies  to  cases  that 
were  triable  by  Jury  before  the  Coustitutlon 
was  adopted,  Kimball  et  al.  v.  Connor  et  nl.. 
8  Kan.  414;  State  v.  Cutler,  13  Ran.  131; 
In  re  Burrows.  PetltlMier,  33  Kan.  675,  7  Pac. 
148 ;  State  ex  rel.  v.  Durein,  46  Kan.  695,  27 
Pac.  148 ;  Swarz  v.  Ramaln,  63  Kan.  633.  66 
Pac.  640 :  Kx  parte  Wall.  107  D.  S.  26S.  2 
Sup.  Ct  569.  27  L.  Ed.  552. 

[6-8]  It  is  further  contended  that  the  stat- 
ute Is  not  enforceable  against  the  defendant 
because  of  ambiguity.  In  section  S09  of  the 
Civil  Code  it  is  provided  that  an  execution 
may  issue  when  evidence  Is  offered  showing 
the  existence  of  one  or  more  of  the  particu- 
lars or  grounds  mentioned  In  section  522  of 
the  Code.  The  latter  section,  however,  does 
not  mention  any  particulars  upon  which  au 
execution  might  be  based,  nor  has  It  any  ap- 
plication to  executions  against  the  persons  of 
debtors.  It  Is  an  obvious  mistake,  as  the 
preceding  secUoo,  608  (Oen.  St.  1016,  |  7412), 
Is  the  fMie  which  uoes  prescribe  the  particu- 
lars or  grounds  which  must  be  shown  to 


exist  befbre  the  execution  shall  Issue.  In  the 
earlier  compilations  of  the  statutes  the  pre- 
ceding section  Is  correctly  named  <GeD.  Stat 
186S.  c.  80. 1  507 ;  Gen.  Stat.  1901.  f  40S4).  but 
wrong  numbers  were  mistakenly  used  In 
printing  the  Revised  Code  of  1909.  It  is 
manifest  from  a  reading  of  all  the  provisions 
that  one  number  was  erroneously  used  for  an- 
other, and  there  is  no  ditficulty  In  ascertain- 
ing the  number  which  the  Legislature  Intend- 
ed to  use.  The  rule  was  well  stated  In  Coney 
v.  City  of  Topeka,  96  Kan.  46.  49,  149  Pac. 
6S9,  600,  where  It  was  said: 

"It  ia  familiar  law  that  legislative  enactmeDts 
are  not,  any  more  than  any  other  doruments,  to 
be  defeated  on  account  of  errors,  mistakes,  or 
omissions.  Where  one  word  or  figure  has  been 
erroneouBly  used  for  another,  or  a  word  oioitted, 
and  the  context  affords  the  means  of  correction, 
the  proper  word  or  figure  will  be  deemed  substi- 
tuted or  supplied.  This  la  only  maklug  the 
naked  letter  of  the  statute  yield  to  its  obvious 
Intent" 

See  State  v.  Knoll.  69  Ean.  767,  77  Pac. 
5S0:  Reese  v.  Hammond.  94  Kan.  459,  146 
Pac.  097. 

[9]  Another  contention  is  that  the  plalntifT 
should  have  resorted  to  the  supersedeas  bond 
t>efore  obtaining  an  execution  against  the 
[>er8on  of  the  defendant  The  proceeding  is 
a  statutory  one,  and  the  conditions  upon 
which  the  execution  may  be  issued  have  been 
definitely  prescribed.  When  these  conditions 
are  shown  to  exist,  the  creditor  is  entitled  to 
the  remedy,  although  other  remedies  may  be 
available.  Under  the  statute  It  is  not  neces- 
sary to  all^  or  prove  that  no  recovery  can 
be  had  under  a  supersedeas  bond,  nor  that 
all.  other  remedies  have  been  exhausted.  The 
court  would  not  be  wamnted  In  adding)  to 
the  requlremeuts  up<m  any  ground,  not  evoi 
because  the  proceeding  Involved  the  Imprison- 
ment of  the  debtor. 

[10]  Hie  evidence  appears  to  be  sufficient 
to  establish  the  fraud  of  the  defendant,  uid 
upon  an  examination  of  the  proceedings  and 
the  objections  of  the  defendant  w«  find  no 
ground  for  reversal. 

The  Jndgmoit  Is  affirmed.  All  the  Justices 
c<mcurrlnc 

(ICn  Kan.  68) 

FIDELITY  &  DEPOSIT  CO.  OF  MARY- 
LAND V.  CITY  OF  STAFFORD  et  al. 
(No.  20717.) 
(Supreme  Court  of  Kansas.  June  9;  1917.) 

(8vUabu9  by  the  Court.) 
Municipal  Coepobatioss  «=>373(4)— Claims 

FOR  LaBOB— PbOPOBTIONATB  REmuCTlON. 

The  contract  price  of  a  municipal  improve- 
ment having  proved  insufficient  to  meet  all  the 
claims  for  labor  and  material,  and  a  proportion- 
ate distribution  of  the  loss  among  claimants  hav- 
ing been  ordered,  it  is  hetd  that  the  claim  of  one 
who  is  subrogated  to  the  rtshts  of  a  number 
of  laborers  end  materialmen  should  be  reduced 
only  in  the  proportion  that  the  total  loss  bears 
to  the  total  cost  of  the  improvement 

[Ed.  Mote.— For  other  cases,  sae  Ifonkipal 
Corporations.  Gent  Dig.  %  91Sj 
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Appeal  from  DUtrict  Ooort.  Stafford 
County. 

Action  by  the  Fidelity  &  Depodt  Company 
of  Maryland  against  the  City  «t  Stafford, 
and  the  Farmers'  National  Bank  of  Stafford, 
Kan.  Judgment  for  plaintiff,  and  defendants 
appeal.  Reversed  and  remanded,  with  direc- 
tions to  reduce  the  Judgment. 

C.  M.  WUIlams,  of  Hutcblnsou,  for  appel- 
lants. Paul  R.  Nagle,  of  St.  John,  and  New, 
Miller.  Camack  &  Winger  and  P.  E.  Beeder, 
all  of  Kansas  City,  Mo.,  tor  appellee. 

MASON,  J.  The  dty  of  Stafford  entered 
Into  a  contract  for  tbe  construction  of  a 
waterworks  system  and  electric  light  plant, 
to  cost  It  $27,500.  Tbe  contractor  abaodon- 
ed  the  work  before  completion,  and  bis  bonds* 
man,  the  Fidelity  &  Deposit  Company  of 
Maryland,  finished  It  The  Farmers*  Na- 
tional Bank  of  StafTord  provided  money  for 
the  payment  of  bills  for  work  and  material 
furnished  to  the  contractor,  amounting  to 
$2,000,  under  circumstances  wbicb  It  main- 
tained entitled  It  to  subrogation  to  all  the 
rigbts  of  the  original  claimants.  Tbe  city 
paid  the  bank  this  amount  in  full,  and  tbe 
payment  left  $5,534.02  as  the  balance  of  tbe 
$274>00  appropriated  to  the  work.  Tbe  bond- 
ing company  had  Incurred  expenditures  of 
$6,888.62,  and  contended  that  the  dty  should 
have  paid  tbe  $2,000  to  it  Instead  of  to  the 
bank.  It  brought  an  action  against  tbe 
city  and  the  bank  on  this  theory  and  recover- 
ed a  judgment.  Tbe  defendants  appealed,  and 
on  the  appeal  tbe  principal  question  consider- 
ed was  whether  the  bank  was  subrogated  .to 
tbe  rigbts  of  the  original  claimants  wbo  bad 
furnished  labor  and  material  to  the  amount 
of  $2,000.  This  court  answered  that  question 
In  tbe  affirmative,  saying: 

"Had  these  labor  and  materialmen  retained 
their  claims  they  would  have  been  entitled  to 
look  to  tbe  dty  for  their  pro  rata  abare  of  the 
contract  price,  but  the  city  could  nut  be  held 
liable  for  more  (or  it  did  not  agree  to  pay  more 
than  the  contract  price.  Tbe  excess  is  $1,351.<H), 
and  it  would  not  be  fair  or  equitable  for  the 
bank  to  lose  its  entire  claim  or  for  the  plaintiff 
to  collect  tbe  full  amount  of  its  claim.  1  be  dty, 
witbout  authurity  and  over  the  protest  of  the 
surety,  paid  tbe  bank's  claim  in  full,  and  tbe 
surety  company  way  rightfully  look  to  it  and 
to  the  bank  for  tbe  di£feren(>e  between  the  $2,0U0 
and  the  pro  rata  portion  thereof  which  would 
have  been  enforceable  aRainst  the  city  by  the 
original  holders  of  the  claims  paid  by  the  bank 
had  they  retained  tbcm.  This  amount  can  be 
ascertained  if  not  readily  agreed  upon  by  th« 
parties."  Deposit  Co.  v.  City  of  StaSoid,  93 
Kan.  539,  550.  144  Pac.  852,  856. 

On  the  case  being  remanded  the  district 
court  hdd  in  effect  that  the  bank's  propor^ 
tlon  of  the  loss  should  be  $489.55,  and  render- 
ed Judgment  accordingly.  The  defendants 
again  appeal.  Indsting  that  the  bank  should 
have  been  allowed  to  retain  all  of  the  $2,000 
excepting  $93.89.  The  dedslon  of  the  trial 
court  was  based  upon  an  apportionment  of 
tbe  loss  In  accordance  with  the  relative 


amounts  claimed  by  the  parties  to  tbe  oontro- 
versy  at  the  time'  of  the  settlement.  We 
think  this  adjustment  prejudidal  to  the 
rights  of  the  bank.  The  dty  is  a  mere 
stakeholder  In  the  matter.  The  dispute  Is 
between  the  bonding  compai^  and  tbe  bank. 
The  total  cost  of  the  improvement  turned  out 
to  be  $28354.60.  The  city's  liability  was 
limited  by  the  contract  price  of  $27,500,  and 
a  loss  to  some  one  necessarily  resulted.  This 
court  held  that  tbe  bank  should  suffer  a 
pn^rilonate  scaling  down  of  its  claim. 
But  as  the  bank  was  held  to  stand  In  tbe 
sboes  of  tbe  original  claimants,  who  furnish- 
ed labor  and  material  for  the  improvement, 
and  bad  no  connection  In  any  way  with  tbe 
manner  in  which  the  funds  provided  for  the 
improvement  had  been  disbursed,  it  was  not 
responsible  for  the  payment  In  full  of  any 
claims  that  ought  to  have  been  scaled  down. 
The  cost  of  tbe  Improvement  was  $28,854.60. 
The  coDtract  price  was  $27,500.  Involving  a 
loss  of  $1,354.60.  In  tbe  abseoce  of  some 
reason  to  the  contrary  each  claim  should  suf- 
fer a  reduction  In  the  proportion  that  $1,- 
354.60.  the  total  loss,  bears  to  $28,854.60,  the 
total  amount  of  claims.  In  tbe  case  of  tbe 
bank's  claim  of  $2,000,  this  would  be  $93.89. 
We  regard  this  as  the  extent  to  which  the 
bank  should  suffer.  As  there  Is  no  showing 
of  any  overpayment  through  the  fault  of  the 
dty,  the  rest  of  tbe  loss  must  fall  on  the 
bonding  company. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  direction  to  reduce  the  Judg- 
ment In  favor  of  the  bonding  company  to 
$03.89  and  Interest  All  tbe  Justices  con- 
curring. 


UOl  Kan.  32} 

WALLACE  T.  WALLACE  et  aL  (No.  20673.) 
(Supnme  Court  of  Kansas.   Jane  9,  1917.) 

(Syltabua  bjf  thf  Court.) 

1.  Appeal  ano  Error  $=3l064(l>— Habwxbs 

EbHOB— MlBLBAOINO  INSTBUCTION. 

An  instruction  that  an  indoraement  of  |i  pay- 
ment, placed  on  a  note  by  the  payee  thereof, 
or  with  his  knowledge  or  consent,  ia  evidence  of 
such  payment,  is  not  an  instruction  that  the  In- 
dorsement is  conclusive  evidence  of  payment, 
and  is  not  so  misleading  as  to  warrant  tlie  re- 
versal of  a  judgment  based  on  a  general  finding 
that  the  payment  was  made  as  shown  by  tbe  in- 
dorsement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  1  4219.] 

2.  Altbratidh  or  Instbumbhts  ^>27C2.  8>— 
Note— iNOOBSEUENT  of  Patubnt— ICbaSubb 
— BoaoKN  or  Proof. 

The  trial  court  correctly  Instructed  the  jury 
aa  to  the  burden  of  proof  concerning  tbe  indorse- 
ment of  payments  made  on  the  note  in  contro- 
versy in  this  action. 

tEd.  Note.— For  other  cases,  see  Altermtion 
of  Instroments,  Cent.  Dig.  H  240^247.] 

3.  Appeal  anu  Rrrob  «=s>105S(2>--HARXuaB 
Error  —  Adhisbion  or  laooMPnEHT  Evi< 
OENCB— Cure. 

Tbe  error  conmiitted  in  admitting  Hie  tes- 
timony of  an  incompetent  witness  was  cored 
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strikioit  oat  <he  t«itimon7  and  instructing  the 
Jnr7  not  to  con^der  it. 

rEd.  Note.— For  other  ease*,  see  Appeal  and 
Error,  Cent.  Dig.  1  4179.] 

4.  WITNFS8E8  ®=3l5S— COlfPETElfOT— TUNS- 

AcnoNs  WITH  Decedent. 
A  witness,  incompetent  nnder  section  320  of 
the  Code  of  Civil  Procedure  (Gen.  St  1915,  | 
7222),  may  testify  to  all  matters  in  controversy 
which  did  not  concern  any  transaction  or  com- 
munication had  personally  by  the  witness  with 
the  deceased  person. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S9  663,  6G5,  COS,  699.] 

5.  Witnesses  «=»177 — Coupetenct— Trans- 
ACTio.v  WITH  Representative  of  Decedent. 

A  witness,  incompetent  under  section  320  of 
the  Code  of  Civil  Procedure,  may  testify  to  the 
details  of  a  conversation  had  by  him  with  an- 
other witness,  who,  in  behalf  of  the  personal 
representative  of  the  deceased  person,  has  tes- 
tiOed  to  the  conversation,  although  In  that  con- 
versation the  iocompetent  witness  detailed  a 
transaction  had  by  hun  personally  with  the  de- 
ceased person. 

VSd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  n&] 

«.  WrrNEBSES  ^3>140(9>  —  Competekct  — 

Tbaksactions  with  Decedent. 
The  wife  of  a  person  incorapetent  to  testi- 
fy as  a  witness,  under  section  320  of  the  Code  of 
Civil  Procedure,  may  testify  to  a  conversation 
between  her  husband  and  the  deceased  person, 
bat  in  which  she  took  no  part. 

[Ed.  Note.— For  other  eases,  see  "Vntnesses, 
Cent.  Dig.  S  608.] 

7.  StiFFiciENCT  or  Evidence. 

The  evidence,  as  shown  by  the  abstracts,  has 
been  examined,  and,  thouph  conflicting,  was  suf- 
ficient to  sustain  the  verdict  of  the  jury. 

Appeal  from  District  Court,  Harvey  County. 

Action  by  Ella  Wallace,  as  administratrix, 
etc.,  against  John  Wallace  and  others. 
Judgment  for  defendant  John  Wallace,  and 
plalntlCr  appeals.  Afflrmed. 

Ezra  Branine  and  H.  W.  Hart,  both  of  New- 
ton, for  appellant  W.  H.  Carpoiter,  of 
Marlon,  for  appellees. 

UARSHALU  J.  In  this  action,  the  plain- 
tiff seeks  to  reoorer  on  a  promissory  note,  and 
to  foreclose  a  mortgage  given  to  secure  Its 
pByment  The  defense  was  payment  The 
issues  were  submitted  to  a  Jury,  and  a  ver- 
dict was  returned  in  favor  of  defendant  John 
Wallace.  Judgment  was  rendered  in  his  fa- 
vor.  The  plaintiff  appeals. 

Defendant  John  Wallace  had  given  his 
father,  Charles  Wallace,  three  sqmrate  prom- 
issory notes,  one  for  ^1,200,  one  for  $1,700. 
and  one  for  $2,100,  each  secured  1^  a  mort- 
gage on  real  property.  The  two  smaller  notes 
were  paid  prior  to  the  death  of  Charles  Wal- 
lace. While  Charles  Wallace  was  In  Call- 
ftnnla,  defendant  John  Wallace  paid  9200  on 
the  $2,100  note,  and  indorsed  thereon :  **Pald 
on  principal,  two  hundred  dollars,  Feb.  22, 
1913."  Previous  to  this,  six  interest  pay- 
ments had  lieen  made  on  the  $2,100  note,  the 
Indorsements  of  which  were  all  in  John  Wal- 
lace's handwriting.  After  Charles  Wallace 
r^tamed  from  California,  and  about  May  16, 


1913,  he  and  defendant  John  Wallace  went 
into  the  bank  In  which  they  both  did  business, 
and  there  engaged  In  conversation  and  mode 
calculations  and  memoranda.  After  this  con- 
versation, the  indorsement  of  "two  hundred 
dollars'*  appeared  as  an  indorsement  of  "two 
thousand  dollars";  the  word  "hundred"  hav- 
ing been  erased,  and  the  word  "thousand" 
written  In  place  thereof.  The  evidence  tend- 
ed to  show  that  the  word  "hundred"  was  not 
erased  by  defendant  John  Wallace.  The  evi- 
dence did  show  that  the  word  "thousand" 
was  written  by  him. 

Charles  Wallace  died  December  2,  1914. 
After  the  conversation  In  the  bank,  the  note 
was  constantly  in  his  custody  or  coutrol  un- 
til bis  death.  On  the  trial,  the  controverted 
questions  revolved  around  the  indorsement  of 
$2,000.  The  plaintiff,  who  was  the  admin- 
istratrix of  the  estate  of  Charles  Wallace, 
insisted  that  no  payment  bad  been  made  on 
the  note,  ond  that  the  indorsements  had  been 
wrongfully  and  unlawfully  placed  thereon 
without  her  knowledge  or  consent  or  that  of 
Charles  Wallace.  Before  the  commencement 
of  this  action,  John  Wallace  tendered  to  the 
plaintiff  $100  as  Bnal  payment  on  the  note. 
There  was  no  Interest  then  due,  the  Interest 
ha\-ing  been  paid  as  shown  by  Indorsements 
made  subsequent  to  the  $2,000  Indorsement 
Charles  Wallace  did  very  little  writing,  and, 
when  convenient,  had  some  one  .write  for  him. 

[1]  1.  The  court  gave  the  following  in- 
struction: 

"The  jury  are  further  Instructed  that  if  you 
believe  from  the  evidence  that  the  Indorsements 
on  said  note  were  placed  there  by  the  deceased, 
Charles  Wallace,  or  with  the  knowledge  or  con- 
sent of  the  deceased,  Charles  Wallace,  then 
such  indorsements  would  be  evidence  of  such 
payments,  and  defendant  would  be  entitled  to 
credit  for  the  amounts  so  indorsed." 

Plaintiff  argues  that  this  instruction  was 
erroneous  for  the  reason  that  It  made  the 
indorsements  conclusive  evidence  of  pay- 
ment, rather  than  prima  fade  evidence  there- 
ot  The  Instruction  did  not  say  that  the  In- 
dorsements were  prima  facie  evidence  of 
payment,  nor  that  they  were  conclusive  evi- 
dence thereof.  The  Indorsements  were  evi- 
dence of  payments,  although  they  were  not 
conclusive  and  could  have  been  disputed. 
The  court  probably  should  have  instructed 
the  Jury  that  the  indorsements  were  prima 
facie  evidence  of  payments;  but  the  differ- 
ence between  the  Instruction  as  It  should 
have  been  given,  and  as  it  was  given,  was  so 
slight  that  It  cannot  be  said  that  the  plain- 
tiff was  prejudiced  by  the  Instruction  given. 
Other  complaints  Involving  the  same  question 
are  made  concerning  other  Instructions  given 
or  requested.  It  Is  not  necessary  to  discuss 
these  propositions  further. 

[2]  2.  Complaint  Is  made  of  the  following 
instructions : 

"The  jury  are  instructed  that  the  borden  is  on 
the  plaintiff  to  prove,  by  a  prepcmderance  of  all 
the  evidence,  that  the  defendant  erased  an  In- 
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doraement  on  said  note  of  t  smaller  amount  and 
wrote  in  place  thereof  a  larger  amouot 

"The  jury  are  further  inatniet^  that.  If  joa 
believe  from  the  preponderance  of  the  eyidence 
that  the  defendant  John  Wallace  erased  an  in- 
dorsement  on  said  note  of  a  smaller  amount  and 
then  wrote  in  place  thereof  a  larger  amount,  the 
burden  of  proof  would  then  be  on  the  defendant 
to  prove,  hy  a  preponderance  of  all  the  evl- 
dence,  that  said  larger  amount  was  the  true 
amount  for  which  defendant  was  entitled  to 
credit,  or  that  such  erasure  and  change  were 
made  by  the  direction  or  with  tha  consent  of  said 
Charles  Wallace." 

These  instractlons  correctly  stated  the 
rales  concerning  the  burden  of  proof. 

[3]  3.  The  plalnUff  complains  that  defend- 
ant John  Wallace  was  permitted  to  testify 
that  he  and  his  father  had  made  a  settlement 
of  the  note  in  question.  The  evidence  com- 
plained of  is  as  follows : 

"Q.  Did  you  at  any  time  have  any  settlement 
with  your  father?   A.  Yes,  sir." 

This  evidence  was  admitted  over  objection, 
but  was  afterward  stricken  out  by  the  court, 
and  the  Jury  was  Instructed  not  to  coneldw 
it  The  argument  Is  made  that  the  Instrac- 
tlon  did  not  cure  the  error  committed  In  ad- 
mitting the  evidence.  The  evidence  was  not 
of  a  character  that  must  necessarily  have 
produced  such  an  impression  on  the  minds  of 
the  Jurors  that  they  could  not  obey  the  In- 
stractlon  of  the  courL  This  evidence  comes 
within  the  rule  declared  In  Townsdln  v. 
Nutt,  19  Kan.  282;  State  v.  Fooks,  29  Kan. 
425;  State  v.  Furbeck,  29  Kan.  535;  Whit- 
taker  V.  Voorbees,  SherlET,  38  Kan.  71,  15 
Pac  874;  Woods  v.  Bamilton,  39  Kan.  69, 17 
Pac.  335 ;  City  of  Kinsley  v.  Morse,  40  Kan. 
S77.  20  Paa  217;  State  r.  BlalEesley,  43  Kan. 
200,  252.  23  Pac.  670;  X«yons  y.  Berlau,  67 
Kan.  426,  73  Pac.  62 ;  Insurance  Ctx  t.  Haa- 
klD,  69  Kan.  863,  77  Pa&  106;  and  Oulliford 
T.  McQuIllen,  76  Kan.  464.  80  Paa  927. 

[4]  4.  The  plalntlfE  complalna  that  defend- 
ant John  Wallace  waa  permitted  to  teati^, 
In  anbstance: 

"That  on  February  22d,  while  his  father  was 
in  California,  be  paid  $200  to  Mr.  Hawk,  tbe 
banker,  and  that  he  (the  appellee),  at  that  time, 
indorsed  oo  the  back  of  the  note,  'Paid  on  prin- 
cipal, two  hundred  dollars':  that  afterwards, 
and  about  the  16th  or  ISth  day  of  May,  follow- 
ing, be  and  bis  father  were  in  tbe  bank;  that 
be  saw  the  note  at  that  time  in  the  bank;  that 
he  did  not  erase  tbe  word  'hundred'  from  said  in- 
dorsement, hut  that  of  his  own  knowledge  he  did 
know  who  erased  it ;  that  he  wrote  the  word 
'thousand'  in  said  indorsement  where  the  word 
'hundred'  had  tieen  erased,  which  made  the  in- 
dorsement then  read,  'Paid  on  principal,  two 
thousand  dollars';  that  tbe  first  time  be  saw  tbe 
indorsement  so  reading  was  on  said  date  in  the 
bank;  thnt  tbe  only  time  he  saw  the  note  in  the 
absence  of  bis  father  waa  on  the  22d  of  Febru- 
ary; and  that  every  time  be  saw  the  note  after 
the  meeting  in  the  bank  this  indorsement  re- 
mained on  said  note." 

The  plaintiff  argues  that  this  waa  testi- 
mony  of  personal  transactions  bad  by  de- 
fendant Jobn  Wallace  witb  bis  father.  Tbe 
testimony  objected  to  probably  goes  to  tbe 
Umlt  of  that  which  a  competent  witness  may 
^Ln,  bat  a  dosa  examination  of  that  testi- 


mony shows  that  John  Wallace  did  not  tes- 
tify to  any  transaction  or  communicatloa 
that  he  had  with  bis  father. 

[5]  6.  Complaint  Is  made  that  defendant 
Jobn  Wallace  was  permitted  to  testify  to  a 
cfxiversation  bad  with  bis  sister.  In  whldi 
conversation  he  detailed  tbe  transaction  had 
witb  his  father  at  the  time  the  $2,000  waa  hi- 
dorsed  on  the  note.  The  sister,  as  a  witness 
for  tbe  plaintiff,  testified  to  tbe  conversation 
between  herself  and  John  Wallace.  He  af- 
terward testified  concemlns  that  conversa- 
tion, giving  tbe  details  thereof  and  contra- 
dicting bis  sister  In  a  number  of  partlco- 
lars.  Tbe  plaintiff  insists  that  tbe  conversa- 
tion testified  to  by  the  slater  was  a  different 
one  from  that  testified  to  by  defendant  John 
Wallace.  An  examination  of  tbe  evidence 
discloses  that  both  testified  to  <nie  conversa- 
tion. There  was  no  error  In  permitting  de- 
fendant John  Wallace  to  detail  that  conver- 
sation after  his  sister  bad  given  her  version 
of  It  Harris  v.  Morrlsoo.  100  Kan.  167, 163 
Pac.  1062,  and  cases  there  cited. 

[I]  6.  Dditb  Wallace,  tbe  wife  of  defend* 
ant  John  Wallace,  testified  that  she  ov»- 
beard  a  conversation  In  her  home,  betwe^ 
her  husband  and  his  father,  In  which  she 
took  no  part  Her  testimony  was,  In  part, 
as  follows: 

"Q.  What  did  your  father-in-law  say  to  yotir 
husband?  A.  He  said,  'John,  there  ui  no  use 
in  yoar  working  so  hard.*  H«  said,  *Toa  got  tbe 
places  clear,  all  but  $100.*" 

This  evidence  was  objected  to  on  tbe 
ground  that  tbe  witness  was  incompetent  to 
testify  In  respect  to  any  transaction  or  com- 
munication bad  witb  Charles  Wallace.  Edith 
Whllace  was  a  defendant  In  the  action.  The 
plaintiff  asked  for  Judgment  against  both 
John  Wallace  and  Edith  Wallace,  atthoa^ 
Bdlth  Wallace  had  not  signed  either  the  note 
or  the  mortgage  and  was  not  liable  thereon. 
She  did  not  testify  concerning  any  traosae- 
tion  or  conversation  bad  by  her  with  Charles 
Wallace.  The  conversation  was  wtioUy  be- 
tween her  husband  and  Charles  Wallace. 
The  testimony  given  by  her  does  not  come 
within  the  prohibition  of  the  statute.  Civ. 
Code,  S  320  (Gen.  St  1915.  I  7222).  Under 
tbe  rule  announced  In  Sarbacb  v.  Sarbach, 
SO  Kan.  894,  122  Pac.  1032,  that  this  ^tutB 
is  to  be  strtctly  construed,  Edith  Wallace 
was  competent  to  testify  to  tbe  conversatlML 
beween  her  husband  and  Charles  Wallace. 

[7]  7.  The  plaintiffs  last  contention  Is  that 
tbe  verdict  was  not  sustained  by  tiie  evi- 
dence, but  was  contrary  thereta  Tbe  ab- 
stract of  the  evidence  has  been  examined. 
That  abstract  shows  that  the  evld«ice  was 
very  conflicting.  Tbe  abstract  also  shows 
that  there  was  evidence  sufficient  to  sustain 
the  verdict  of  the  Jury.  The  trial  court  ap- 
proved tbe  verdict .  and  rendered  Judgment 
thereon.  Under  these  circumstances,  the 
verdict  and  Judgment  will  not  be  set  aside 
by  this  court 

The  Judgment  la  affirmed.  Ail  the  JusthM 
concnrrinb 
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KNOWLINO  r.  MpBBIS  A  00.  QSfo.  21284.) 
(Snpreme  Coort  <rf  Kansas.   Jane  9,  1917.) 

(Byttaitu  iv  <A«  Court./ 

Master  and  Sebvant  4=»398— Fbescntation 
OF  Claim  fob  Compensation  —  Waives— 
Evidence. 

The  pleadings  and  agreed  facts  considered, 
and  held,  that  presentation  of  a  claim  for  com- 
pensation bad  not  been  waived  or  rendered  un- 
necessary, and  was  a  oiatter  in  issue. 

Appeal  from  District  Court,  Wyandotte 

Gonnty. 

ActioD  by  Dollie  Knowllng  against  Morris 
&  Company.  Judgment  for  plaindA,  and  de- 
fendant appeala.  Beversed,  and  cause  re- 
manded. 

Kepllnger  St.  Trickett,  of  Kansas  City,  for 
appellant  Brady  ft  Hennln&  of  B^nsas 
City,  for  appellee. 

BURCH,  J.  The  action  was  one  for  com- 
X>ensation  for  the  death  of  a  workman. 
Judgment  was  rendered  for  the  plalntld  on 
the  pleadings  and  a  stipulation  with  refer- 
ence to  facts.   The  defendant  appeals. 

The  stipulation  was  that  the  workman,  an 
emp1<^  of  the  defendant,  was  Injured  In  the 
course  of  his  employment  while  Icing  refrig- 
erator cars  on  the  track  of  the  Mlasonrt  Pa- 
(dflc  Railway  Company,  adjacent  to  the  de- 
fendant's paclclng  planL  The  workman  was 
obliged  to  work  <m  tatp  of  the  cars.  As  he 
was  about  to  at^  from  one  car  to  another, 
they  were  separated  by  employ^  of  the  rail- 
way company,  without  notice  or  warning, 
and  the  workman  fell  to  the  ground.  The 
accident  occurred  on  September  14, 1914,  and 
the  workman's  death  followed  on  September 
24.  1914.  On  October  14,  1914.  the  pUlntlff 
sued  the  railway  company  for  damages,  and 
that  action  Is  still  pending.  The  present  ac- 
tion was  commenced  In  December,  1815.  The 
stipulation  did  not  refer  to  the  subject  of 
claim  for  compensation. 

The  petition  pleaded  with  much  particular- 
ity an  oral  claim  for  com[>eiiBatlon.  The  an- 
swer, beside  denying  the  averments  of  the 
petition,  pleaded  with  much  posltlveness  that 
no  claim  for  compensation  had  ever  been 
made.  The  answer  further  pleaded  that  the 
defendant  bad  requested  the  plaintiff  to  pre- 
sent a  claim  for  compensation.  In  order  that 
the  defendant  might  be  subrogated  to  the 
rights  of  the  plaintiff  against  the  railway 
company;  put  that  the  plaintiff  refused  to 
claim  or  accept  compensation,  and  In  lieu 
thereof  elected  to  sue  the  railway  annpany 
for  damages.  Other  facts  were  pleaded 
showing  prejudice  to  tbe  defendant  because 
of 'the  pWntltrs  election,  should  she  zunr  be 
allowed  to  prosecote  tbe  acHon.  Tbe  dla> 
trlct  court  seems  to  have  held  that;  because 
tbe  defendant  endeavored  to  secure  presenta- 
tion of  a  claim  for  comftensatlon,  liability 
was  Ctmfessed,  and  hence  that  no  was 
necessary. 


Any  admission  of  liability  attending  the 
defendant's  conduct  was  conditioned  on  pres- 
entation of  a  claim  for  compensation.  The 
defendant  conld  waive  compliance  witb  that 
statutory  prerequisite  to  recovery,  but  an  en- 
deavor to  secure  compllauce  with  tbe  statute 
was  the  very  oppodte  of  a  waiver. 

The  pleaded  request  upon  tbe  plaintiff  to 
make  claim  for  compensation  so  that  tbe  de- 
fendant could  be  subrogated  to  her  rights 
against  the  railway  company  was,  in  the  ab- 
sence  of  spedflc  allegations  to  the  contrary, 
a  sufficient  admission  upon  the  record  that 
she  was  entitled  to  claim  compensation,  and 
that  the  rights  of  the  parties  were  governed 
by  the  Workmen's  Compensation  Act  (Laws 
1911,  c.  218,  as  amended  by  Laws  1913,  c 
216). 

Tbe  Judgment  at  tbe  district  court  la  re> 
versed,  and  the  cause  is  remanded  for  fur- 
ther proceedings.  All  the  Justices  concur- 
ring. 

(101  Kan.  14} 
EDWABD  THOMPSON  GO.  v.  FOSTER. 
(Now  20119.)* 

(Supreme  Court  of  Kansas.   Jose  9,  1917.) 

rcrvBs&w  &v  Ike  Court.) 
1.  PATinnfT  «s9e2  -~  AFPtiOATioir  —  Plbad- 

ING8. 

A  controversy  regarding  application  of  pay- 
ments Aald  to  be  foreclosed  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  S  151.] 

\  Appeal  and  Ebbob  ^=9671(4)— RECoao— 

Questions  fob  Beview. 
Tbe  record  held  not  to  present  for  reVlew 
any  questioQ  with  regard  to  tbe  effect  upon  a 
written  contract  of  a  contemporaneous  oral 
agreement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2S70.] 

3.  New  Tbial  <8=>95 — Gboonds— SubfusB"' 

DlLia£NCE. 
An  application  for  a  new  trial  on  the  ground 
of  surprise  held  not  to  have  been  supported  by 
a  sufficient  showing  of  diligence. 

[Ed.  Note.— For  otiier  cases,  see  New  Trial, 
Cent.  Dig.  Sfi  100-194.] 

Appeal  from  District  Court,  Finney 
County. 

Action  by  the  Edward  Thompson  Company 
against  Edgar  Foster.  Judgment  for  plain- 
tiff for  the  amount  admitted  to  be  due,  and 
it  appeals.  Affirmed. 

C.  L.  Marmon,  of  (harden  City,  for  appel- 
lant W.  O.  Fearce,  of  Garden  City,  for  ap- 
pellee. 

BfASON,  J.  Edward  Thompson  Company 
sued  Edgar  Foster,  Its  petition  setting  out 
two  causes  of  action,  separately  stated.  The 
first  was  for  the  full  purchase  price  of  a  aet 
of  law  books  for  which  the  defoidant  bad 
S^ven  a  written  order.  To  this  a  defense  was 
Interposed  to  tbe  effect  that  tbe  books  had 
been  sold  on  approval,  with  the  privilege  of 
returning  them  upon  examination,  which  bad 
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been  exerdsed.  On  tbls  Issue  the  defendant 
prevailed.  The  second  cause  of  action  was 
for  tlie  balance  due  on  another  set  of  books, 
not  referred  to  in  the  written  order.  On  this 
count  no  Issue  was  raised  except  with  respect 
to  the  agreed  price,  which  was  resolved  In 
favor  of  the  defendant,  and  judgment  was 
rendered  for  the  amount  which  he  admitted 
to  be  due.  The  plalntlfF  appeals. 

No  specification  of  errors  has  been  made, 
and  no  speclflc  rulings  are  complained  of. 
The  grounds  upon  which  a  reversiil  is  asked 
seem  to  be  substantially  these:  (1)  Credit  for 
the  several  paj'ments  that  were  made  should 
have  been  applied  to  the  two  claims  jointly, 
Instead  of  wholly  to  that  set  out  In  the  sec- 
ond count;  (2)  the  rule  was  violated  which 
forbids  the  varlotlon  of  a  written  contract 
by  evidence  of  a  contemiwraneous  oral  agree- 
ment; (3)  new  and  material  evidence  on  the 
controverted  matter  of  fact  was  produced  at 
the  hearing  of  the  motion  for  a  new  trlaL 
Of  these  several  propositions  It  may  be  said: 

[1]  1.  The  first  count  made  no  reference  to 
any  payments,  but  speciflcally  alleged  that 
no  part  of  the  purchase  price  of  the  books 
for  which  the  written  order  was  given  had 
been  paid.  The  second  count  alleged  that 
there  was  due  thereon  "the  snm  of  $72  <tbe 
purchase  price)  less  the  following  credits  as 
shown  by  the  ledger  account  of  both  causes 
of  action  {setting  out  three  cash  Items,  total- 
ing $37.50),  which  leaves  the  sum  of  $32.50 
(apparently  a  miscalculation  for  $34.50)." 
The  reference  to  the  credits  being  shown  by 
"the  ledger  account  of  both  causes  of  action" 
had  no  tendency  to  contradict  the  allegations 
that  no  payments  had  been  made  on  the 
first,  and  that  all  the  payments  shown  were 
credits  upon  the  second.  Without  an  amend- 
ment of  the  pleading— and  none  was  made  or 
offered — there  could  be  notblns  to  try  with 
respect  to  the  application  of  payments. 

[2]  2.  The  defendant  testified  that  at  the 
time  the  written  order  was  signed,  a  letter 
was  written  by  the  plalntlfTs  agent  which 
modified  Its  terms  by  giving  talm  the  privi- 
lege of  returning  the  boolcs  after  examlna- 
tUm.  The  counter  abstract  quotes  the  de- 
fendant as  testifying:  *'We  entered  lu^o  un 
agreement  with  the  company  by  letter,  sign- 
ed by  their  agent,  who  provided  that 
*  *  *  the  contract  was  not  to  become 
binding  nntll  I  had  time  to  examine  the  di- 
gest." This  might  seem  to  refer  to  an  ar- 
rangement made  orally  by  the  agent.  But 
the  transcript  shows  the  language  of  the  wit- 
ness to  have  been:  "We  entered  into  an 
agreement  with  the  company  by  letter,  signed 
by  their  agent,  which  provided,"  etc. — thus 
making  it  clear  that  the  defendant  relied  up- 
on a  written  and  not  an  oral  modification  of 
the  order  which  he  signed,  although  he  testi- 
fied incidentally  to  the  conversation  lending 
up  to  It  No  objection  was  made  to  the  evi- 
dence of  the  talk  that  preceded  the  signing 
of  the  order,  nor  was  any  instruction  Risked 
regarding  It.  Tlw  modem  view  is  that  the 


rule  which  denies  effect  to  an  oral  agree- 
ment, where  It  contradicts  p  written  contract 
entered  into  at  the  same  time  or  later.  Is  one 
not  merely  of  evidence,  but  of  positive  law 
(4  WIgmore  on  Eh-idence,  i  2400;  3  Jones' 
Commentaries  on  Evidence,  i  434,  especially 
page  154;  21  A.  &  E.  Encyc.  of  L.  1079:  IT 
Cyc.  S70),  and  therefore  that  the  failure  to 
object  to  the  admission  of  evidence  of  such 
an  oral  agreement  does  not  alter  the  legal 
rights  of  the  parties  (10  R.  C.  L.  1018;  Roch- 
ester Tumbler  Works  v.  M.  Woodbury  Co., 
215  Mass.  104,  102  N.  E.  438;  Pitcaim  v. 
Philip  HiBs  Co.,  125  Fed.  110,  61  C.  C.  A. 
G57;  Dollar  v.  International  Banking  Cor- 
poration, 13  Cal.  App.  331,  109  Pac  499; 
Plrettl  T,  Firestone  Tire  and  Rubber  Co., 
120  N.  T.  Supp.  782;  Loomis  v.  N.  Y.  C.  & 
H.  R.  R.  Co..  203  N.  Y.  359,  96  N.  a  748. 
Ann.  Cas.  1913A,  928 ;  Lock  v.  Citizens*  Na- 
tional Bank  [Tes.  Civ.  App.]  165  S.  W.  536). 
although  there  are  earlier  cases  to  the  ccm- 
trary  (8  Encyc  of  P.  &  P.  234.  and  2  Supple- 
ment. 353 ;  see,  also,  Brady  v.  Naily,  151  N. 
Y.  258,  45  N.  E.  547).  As  suggested  In  the 
case  last  cited  parties  to  litigation  may  of 
course  by  their  voluntary  act  deprive  them- 
selves of  the  benefit  of  any  rule  of  law,  ex- 
cept when  the  interests  of  the  public  might 
thereby  suffer.  A  deliberate  purpose,  to 
waive  the  rule  as  to  the  t>Ittdlng  force  of  a 
written  contract  Is  hardly  inferable  from  a 
mere  omission  to  object  to  evidence  of  a  con- 
temporaneous oral  agreement,  which  under 
the  law  could  not  affect  It  But  here  there  is 
no  reason  to  suppose  that  the  Jury  found  for 
the  defendant  on  the  theory  that  the  writ- 
ten order  was  modified  by  the  agent's  talk. 
His  testimony  was  that  the  additional  agree- 
ment was  Itself  reduced  to  writing  and  sign- 
ed, and  the  fair  presumption  Is  that  the  Jniy 
accepted  his  version  of  the  transaction 
throughout.  The  abstract  through  an  obvi- 
ous clerical  error  quotes  an  instruction  as 
saying: 

"If  you  find  that  the  coutract  was  all  in  writ- 
Idr,  as  clnimed  by  the  plaintiff,  the  plaintiff  will 
be  entitled  to  recover  the  sum  of  $112  on  tilie 
first  cause  of  action." 

This  would  Indicate  that  the  Jury  In  de- 
ciding for  the  defendant  must  necessarily 
have  found  that  the  contract  was  not  all  in 
writing,  and  therefore  must  have  given  ef- 
fect to  an  oral  agreement.  But  the  original 
record  shows  that  the  instruction  as  given 
read:  "If  you  find  that  the  contract  was  all 
In  writing,  and  as  claimed  hy  the  plalntift,** 
etc.  Even  If  the  instruction  as  a  whole  per^ 
mitted  a  verdict  for  the  defendant  on  the 
strength  of  an  oral  agreement,  the  plaintiff 
Is  not  in  a  position  to  ask  a  reversal  on  tliat 
ground,  for  no  obJectI(»i  to  It  in  any  form  is 
shown,  the  motion  for  a  new  trial  not  re- 
ferring to  It  spedflcally  or  covering  it  by 
any  general  reference. 

[3]  3.  Ttae  motion  for  a  nev  trial  alleged 
that  the  plalntUT  was  sunirised  at  the  evi- 
dence of  the  writing  at  a  letter  modifying 
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the  written  order,  but  tbe  answer  pleaded  a 
modification,  and  to  have  been  effective  It 
mnst  bave  been  In  writing.  Moreover,  no 
evidence  tbat  such  a  letter  was  not  written 
was  produced  until  tbe  motion  for  a  new 
trial  had  been  overmled.  On  a  motion  to 
reconsider  tbe  ruling  {filed  over  a  month 
later)  an  affidavit  of  tbe  plaintiff's  agent  was 
filed,  denying  the  writing  of  tbe  letter.  This 
was  of  course  too  late  to  be  effective,  but  In 
any  event  tbe  plaintiff  did  not  show  such  dil- 
igence as  to  entitle  It  to  a  new  trial.  Tbe 
evidence  regarding  the  contents  of  the  letter 
went  in  without  objection.  Although  doubt- 
less it  could  have  been  excluded  in  tbe  ab- 
sence of  a  showing  of  a  due  demand  under 
tbe  statute  for  the  production  of  the  letter. 
Hall  V.  Allen.  84  Kan.  207,  210,  113  Pac. 
IOGOl  No  request  was  made  for  a  continu- 
ance to  enable  the  plaintiff  to  meet  this  evi- 
dence, and  having  taken  Its  chances  with  the 
Jury  as  tbe  matter  stood,  without  objection. 
It  la  not  in  a  position  to  demand  a  further 
importunity  fur  a  trial  of  the  facts. 

The  Judgment  Is  affirmed.  All  tbe  Justices 
coocnrring. 


(101  Kan.  100) 

COLORAIK)  SAV.  BANK  t.  BALES. 
(No.  20S88.) 
(Supreme  Court  of  Kansas.  June  9.  1917.) 

(Syllahut  hif  the  Court.) 

1.  HoBTOAOBS  ^=»282f2)  —  CoNTKTAma  — 

URAniee's  Liability  to  Mobtoaokb. 

A  grantee  who,  in  a  deed,  assumes  and 
agrees  to  pay  a  mortfrnge  on  the  land  conveyed, 
is  not  personally  liable  to  the  mortgagee  unlees 
the  grantor  in  that  deed  is  liable. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent.  Dig.  S  752.] 

2.  New  Trial  ^IOO-Obound— Nxwu  Dib- 
covEBEo  Evidence. 

Under  the  circutnstaoces  set  out  In  the  opin- 
ion, a  new  trial  should  have  been  granted  in  this 
ease  on  payment  of  costs. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cnit.  Dig.  K  183.  201-204.  206.  200.] 

West  and  Marsball,  JJ.,  dissenting. 

Appeal  from  District  Court,  Greenwood 

County. 

Action  by  the  Colorado  Savings  Bank 
against  Wv  8.  Bales.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed,  and  a 
new  trial  granted  on  condition  tbat  plaintiff 
pay  all  tbe  costs. 

Howard  J.  Hodgson,  of  Eureka,  for  appel- 
lant. O.  O.  Zwicker,  of  Eureka,  for  appellee. 

MARSHALL,  J.  In  this  action,  the  plain- 
tiff sought  to  recover  on  the  defendant's 
aigreement  In  a  deed  to  pay  a  mortgage  on  tbe 
property  conveyed.  Jnd^ent  was  rendered 
In  favor  (tf  the  defendant  The  plaintiff  ap- 
peals. 

Tbe  plalnttfTs  evidence  establistaed  that  W. 
H.  Barber  executed  to  the  Ramey-Udlock 
Investment  Company  a  mortgage  on  certain 
real  property  In  Colorado,  to  secure  the  pay- 


ment of  a  $3,600  note;  that  Barber  conveyed 
tb(*  land  to  Clarence  W.  McCrlllus;  that  Mc- 
Crlllus  conveyed  the  land  to  the  defendant, 
W.  S.  Bales;  and  tbat  tbe  deed  from  McCrll- 
lus to  the  defendant  contained  the  following 
provision: 

"Except  deed  of  tnist  recordnd  in  Book  150  at 
page  472,  Mesa  County  Recorder,  of  which  $500 
has  been  paid.'  Balance  of  $3,000  party  of  sec- 
ond part  asAumes  and  agrees  to  pay  with  inter- 
est from  Jan.  1,  1014." 

There  was  no  evidence  to  show  that  Mc- 
Crlllus bad  assumed,  or  in  any  way  agreed 
to  pay,  tbe  mortgnge.  The  court  sustained  a 
demurrer  to  the  plaintiff's  evidence. 

[1]  1.  Tbe  first  question  for  consideration 
Is:  Did  tbe  words  contained  in  the  deed  to 
tbe  defendant  bind  him  for  the  payment  of 
tbe  mortgage  debt,  in  tbe  absence  of  any 
showing  that  McCrlllus.  Bales*  grantor,  was 
under  any  legal  obligation  to  pay  that  debt? 
Tbat  question  has  not  been  answered  by  tbls 
court.  In  Stephenson  r.  Elliott,  53  Kan.  550, 
3G  Pac.  9S0,  Cowans  v.  Pierce,  57  Kan.  180, 
45  Pac.  580,  and  Hendricks  v.  Brooks,  80 
Kan.  1.  101  Puc.  622,  133  Am.  St  Rep.  180, 
this  court  said.  In  substance,  that  where  the 
grantee,  as  a  part  of  tbe  consideration  for 
the  conveyance  of  a  tract  of  land  accepts  a 
deed  which  provides  that  he  assumes  and 
agrees  to  pay  a  mortgage  indebtedness  on  the 
land,  he  becomes  personally  liable  for  tbe 
payment  of  tbe  Indebtedness.  In  each  of 
these  cases,  the  grantor  in  the  deed  was  him- 
self personally  liable,  in  New  England  Trust 
Co.  V.  Nash,  5  Kan.  App.  739,  46  Paa  9S7. 
the  Court  of  Appeals  said: 

"The  liability  of  a  (ranteo  who  assumes  the 
payment  of  a  mortgage  on  land  conveyed  to  him 
depends  upon  the  personal  liability  of  bis  im- 
mediate grantor.  If  the  grantor  is  not  so  liable 
the  mortgagee  cannot  claim  any  deficiency  from 
such  grantee."   SyL  par.  2. 

A  petition  was  filed  In  the  Supreme  Court 
to  have  the  Judgment  of  the  Court  of  Appeals 
reviewed.  That  petition  was  denied.  Under 
the  practice  as  U  then  existed,  that  drailol 
was  practically  an  aOIrmance  of  the  Judg- 
ment ot  the  Court  of  Appeals.  See,  also, 
Morria  v.  Mix,  4  Kan.  App.  654.  46  Pa&  SS; 
Lockrow  T.  atne,  4  Kan.  App.  716,  724,  46 
Pac.  720;  and  Anthony  v.  Mott,  10  Kan.  App. 
105,  61  Pac.  500.  Notes  on  the  question  under 
discussion  are  found  in  8  L.  R.  A.  81S;  22 
U  R.  A.  (N.  S.)  492;  39  L.  B.  A.  (N.  S.)  151; 
and  2  Jones  on  Mortgages  (7tb  Ed.)  p.  760. 

From  these  notes,  the  conduslon  mnst  be 
drawn  that  the  weight  of  authority  is  agalnat 
liability  on  the  part  of  the  grantee  In  a  deed 
where  the  grantor  therein  Is  not  personally 
liable.  In  the  note  found  in  22  B.  A.  (N. 
S.)  402,  the  auttior  uses  this  language: 

**In  those  states  which  refer  the  liability  of 
the  grantee  to  the  doctrine  tbat  the  promise  is 
collateral  security  which  by  subrogation  inures 
to  the  benefit  of  tbe  mortgagee,  the  promise  is 
held  to'  render  the  grantee  tbe  principal  and  tbe 
erantor  the  surety  for  the  debt;  tbe  promise  be- 
ing to  indemnify  tbe  latter  in  case  he  has  to 
pay  tbe  debt.  It  necessarily  follows  dut  where 
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thia  theorr  preTafls,  If  th%  frantor  Ib  not  Mm- 
■eU  Habl«,  no  liabUitr  can  attadi  to  the  grantee, 
and  it  is  ao  beld  ia  rery  many  eaa«." 

In  StoTe  Works  t.  Gaawell,  48  Kan.  es», 
29  Pac  1072,  this  court  aold: 

"Where  property  is  sold,  and  the  pnrchaser 
agreea  to  par  the  consideration  therefor,  or  a. 
portion  thereof,  to  a  creditor  of  the  vendor,  the 
purchaser,  as  between  himself  and  tbo  vendor, 
becomes  the  principal  debtor,  and  the  vendor 
only  a  surety.  SyL 

See,  also.  Bowling  Garrett.  49  Kan.  SOi, 
620,  31  Paa  133,  33  Am.  St.  Bep.  377;  Mul- 
Tane  v.  ^edglcy,  63  Kan.  105,  64  Pac.  1(»S, 
65  U  B.  A.  552;  Fisher  t.  Splllman.  85  Kan. 
652, 118  Pac.  65;  Bank  t.  Uvermore,  90  Kan. 
305,  402,  133  Pac.  734;  Morlan  v.  Locb,  95 
Kan.  716.  148  Paa  431;  and  McAndrew  t. 
Sowell,  100  ICan.  47,  163  Pac.  653. 

It  follows  that  the  question  with  which 
this  discussion  was  commenced  must  be  an* 
swered  In  the  negative. 

[2]  2.  One  of  the  grounds  of  the  motion  for 
a  new  trial  filed  by  the  plaintiff  was: 

■"Newly  discovered  evidence  material  for  tho 
plaintiff,  which  could  not,  with  reasonable  dili- 
gence, have  been  discovered  end  produced  on  the 
trial." 

An  affidavit  of  F.  P.  Evans,  the  plaintiff's 
cashier,  was  produced  at  the  hearing  of  the 
motion.  This  affidavit  showed  that,  when 
Evans  looked  through  the  papers  pertaining 
to  this  loon,  he  overlooked  the  fact  that  Mc- 
Crillus  had  executed  an  extension  agreement 
The  affidavit  further  showed  that  McCrillus 
bad  entered  Into  an  agreement  for  the  ex- 
tension of  this  loan,  and.  In  the  extmslon 
agreement,  had  agreed  to  pay  the  mortgage 
debt  with  the  interest  thereon;  that  this 
agreement  was  made  with  the  plaintiff  as 
agent  for  the  1^1  holders  of  the  mortgage; 
and  that,  after  Judgment  had  been  rendered, 
Evans  again  made  a  search  through  the  pa- 
pers pertaining  to  the  loan,  found  the  exten- 
sion agreement,  and  Immediately  wrote  to 
plaintiff's  attorney,  Howard  J.  Hodgson,  and 
sent  the  extension  agreement  to  him.  The 
ojptton  for  a  new  trial  was  denied.  Under 
the  decisions  of  this  court  above  dted,  If 
an  extension  agreement  had  been  introduced 
on  the  trial  and  that  agreement  bad  shown 
that  McCrillus  had  agreed  to  pay  the  mort- 
gage debt,  then  the  assumption  of  that  debt 
by  the  defendant.  In  the  deed  from  McCrillus 
to  him,  would  have  been  a  valid  and  binding 
obligation  on  the  part  of  Bales,  and  Judgment 
should  have  been  rendered  in  favor  of  the 
plaintiff.  Under  these  circumstances.  In  or- 
der to  prevent  a  failure  of  Justice,  a  new  trial 
jihould  have  been  granted — not,  however, 
Irlthout  the  imposition  of  terms. 

The  Judgment  is  reversed,  and  a  new  trial 
s  granted  on  condition  that  the  plaintiff  pay 
all  the  costs  of  the  action  up  to  and  includ- 
ing the  hearing  of  the  motion  for  a  new 

mat 

JOHNSTON,  O.  J.,  and  BUBCH,  MASON, 
POira'ER,  and  DAWSON.  JJ.,  concurring. 


WEST  and  MARSHALI/,  JJ.  (dissenting). 
The  decision  of  this  court  is  in  contravention 
of  section  305  of  the  Code  of  Civil  Procedurs 
(Gen.  St.  1015,  S  7205).  The  showing  on  the 
motion  for  a  new  trial  disclosed  that  the 
plaintiff  waa  n^iUgent,  and  not  reaionably 
diligent 

noi  Kan.  170) 
LAGNEAU  T.  BOURCE  et  al.  (No.  20930.) 
(Sapreme  Court  of  Kansas.   June  9,  1817.) 

(ByttalUM  Iv  'Aa  Court.) 
Appbai,  and  Errob  «=:»1010(1)— New  Tbial 
®=9l06  —  FiHDiNOB  of  Fact— luPBAcnjxo 
Evidence. 

Rules  followed  that  findings  of  fact  aupport- 
ed  by  the  evidence  must  stand,  and  that  usually 

new  trials  will  not  be  granted  for  newly  discor- 
ered  evidence  which  is  at  moat  only  impeaching. 

[Ed.  Nate.— For  other  cases,  see  Appeal  aad 
Error,  Cent.  Dig.  Sf  397&-3981.  4(^24;  Kev 
Trial,  CenL  Dig.  !|  183,  221-223,  229.] 

Appeal  from  District  Ooort,  Obenkee 

County. 

Action  by  Felix  Lagneau  against  Arthur 
Bource  and  others.  Judgment  for  defend- 
ants on  a  cross-petltlfHit  uid  plaintiff  ap- 
peala.  Affirmed. 

C.  A.  McNeill,  of  Columtnu.  and  Maariea 
McNeill,  of  Kansas  City.  Ma.  for  appellant 
A.  L.  Majors  and  AL  F.  WUllama.  botb  <tf 
Columbus,  for  appellees. 

WEST,  J.  The  plaintiff  goed  to  recover 
$100  damages  for  fallnre  to  satisfy  a  mort- 
gage, for  cancellation,  to  quiet  title,  and  to 
recover  attom^'a  fee,  all  arlainK  out  of  an 
alleged  failure  to  satisfy  a  deed  taken  as 
security  for  a  VBSS  loan  vhldi  Oie  plalntlfl 
claimed  had  been  paid.  The  defendant  de- 
nied payment,  and  on  his  croas-petitlon  r^ 
covered  Judgment  for  the  full  amount  of  the 
loan.  The  plaintiff  appeals. 

The  case  was  tried  by  the  cour^  the  evi- 
dence was  conflicting,  and  there  was  enongh 
to  support  the  findings  of  fact  and  conria- 
slons  of  law  which  were  against  the  plaintiff. 
The  chief  complaint  Is  of  the  refosal  to  grant 
a  new  trial  for  newly  discovered  evidence^ 
The  plaintiff  testifled  that  he  got  the  money 
to  repay  the  loan  from  bla  father,  and  paid 
it  to  the  defendant  between  7  and  S  o'clock 
in  the  evening ;  that  he  went  down  with  ids 
wife  to  pay  him;  that  the  defendant,  his 
fatber-in-law,  procured  the  money  to  make 
the  loan  from  August  Ovine,  who  was  [tald  on 
the  day  the  defendant  .was  paid ;  that  when 
the  payment  was  made  himself  and  wife,  de- 
fendEmt  and  wife,  and  Ovine  were  all  in  the 
bouse;  Uiat  he  paid  the  $500  in  $20  bills,  In- 
terest In  a  $10  bin  and  a  $1  bill.  The  plain- 
tiffs father  testifled  that  he  loaned  the  son 
^^500  on  the  22d  day  of  December,  all  the 
family  being  presoit  Two  brothers  testified 
that  they  saw  the  father  hand  $500  to  the 
son.  The  defendant  swore  that  the  aooey 
belonging  to  the  plaintiff  was  b<»Towed  pazt- 
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ty  from  Ovine  and  partly  from  a  brother; 
that  he  paid  Ovioe  in  two  $200  payments, 
and  had  receipts  therefor,  which  he  produced. 
He  denied  any  payment  by  the  plaintiff. 
Plaintiff's  wife  testified  that  she  never  saw 
him  give  her  father. any  money;  that  she 
was  not  Ilrlng  with  her  husband  at  the  time 
of  the  trial.  The  defendant's  wife  denied  the 
payment,  and  testified  to  knowing  that  her 
bn^nd  paid  back  the  money  to  Ovine,  and 
that  the  money  they  paid  Ovine  came  from 
the  sale  of  CQtUe.  $188.00,  and  the  work  of 
three  ;  that  the  cattle  were  sold  in  1813 
to  Mr.  Beltram;  that  they  acdd  stodE  and 
pigs  to  him. 

On  a  motion  for  new  trial  an  aflQdavlt  of 
Mr.  Beltram  was  offered  to  the  effect  that 
the  Mily  sum  ever  paid  blm  by  defendant  or 
hla  wife  in  the  year  1013  was  $35  for  one 
black  cow.  Mn.  Beltram  made  an  affidavit 
covering  the  same  matter,  and  also  told  of 
an  attempt  of  defendant's  wife  to  try  to  in- 
duce Mr.  Beltram  to  soy  that  he  had  paid  her 
aboat  940  for  induce.  The  afflldaTlt  of  two 
witnesses  was  tendered  to  the  effect  that  in 
the  apiing  of  1914  tbey  .were  visiting  at  the 
borne  of  tbe  plaintiff  whoi  his  wife,  In  speafc- 
ing  at  the  home,  said  It  waa  very  nice,  "but 
owe  Mr.  Lagnan*  Felix's  fiither,  $000  bor- 
rowed money,  or  that  In  sabstance."  The 
fbeorj  of  the  plaintiff  seems  to  be  that  hla 
wife  became  alienated  fnnn  htm  and  nnder^ 
toolt  to  help  her  parents  swear  the  case 
throogh  for  them. 

Hie  affldaTlta  prescmt  nothing  whldi  would 
neceflsarily  work  a  different  result  with 
another  Jory,  and  nothing  which  Is  more  than 
to  some  extent  Impeaching.  They  were  pre- 
MBMd  to  the  trial  court,  wbtdi  liad  fall  cog- 
nizance of  the  entire  dtnatiMi,  and  deemed 
them  Insofikilent  to  require  a  new  trial,  and 
it  cannot  be  held  that  Ita  ruling  In  this  re- 
spect was  an  abuse  of  discretion.  See  Pitt- 
man  Oa  T.  Hayes,  98  Kan.  213, 157  Fac  1193. 
and  cases  cited  -on  page  278,  and  Paslio  v. 
Blitz,  90  Kan.  421, 162  Paa  1161. 

The  judgment  la  affirmed.  All  the  Justices 
concurring. 


an  Kan.  UO) 
JINNINGS  T.  AMEND  et  aL  <No.  20900.) 

(Supreme  Court  of  Kansaa.   Jane  9, 1917.) 

(SvUabtu  hv  the  Court.) 

I«u<Di.oED  AND  Tenant  ®=»329— Farm  Lease 
—Conviction  op  Tknant^Hescission. 
Where  a  written  contract  in  the  form  of  a 
three-year  lease  of  farm  land  provicIeB  that  the 
lessee  shall  reside  upon  it  and  cultivate  it  in 
a  good  and  careful  manner,  raising  wheat  and 
delivering  one-third  of  the  crop  to  the  lessor,  and 
the  lessee,  after  doin^  ctmsiderable  work  on  the 
place,  but  before  sowing  any  wheat,  is  arrested 
on  a  charfpe  of  having  committed  a  felony,  and 
on  conviction  imprisoned  In  the  county  jail  for 
■bout  aiz  moDtbs.  the  leasor  Is  entitled  to  re- 
'  scind  tlie  contract  and  take  and  retain  posseuion 
of  tbe  land,  notwitiiataDdiag  the  contract  con- 


tains DO  provision  giving  a  right  of  forfeiture  or 
re-«Dtry  for  any  fault  of  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  S8  1364-1366.] 

Appeal  from  District  Court,  Gray  County. 

Action  of  forcible  entry  and  detainer  by 
T.  M.  Jiniilngs  against  W.  A.  Amend  and 
others.  Judgment  for  plaintiff,  and  defend* 
ants  ac^ieal.   Reversed,  and  cause  remanded. 

Osmond  &  Cole,  of  Great  Bend,  and  J(An 
Harper,  of  Cimarron,  for  appellants.  Edgar 
Poster,  <tf  Dodge  City,  for  appellee. 

MASON,  J.  W.  A.  and  B.  R.  Amend,  res- 
idents of  Great  Bend,  were  the  owners  of  060 
acres  of  land  In  Gray  county.  In  February, 
1915,  they  entered  Into  a  written  agreonent 
with  T.  M.  Jlnnlngs,  providing  that  he  was  to 
occupy  and  form  It  for  three  years,  one-third 
of  Uie  crop  (wheat)  to  go  to  the  owners.  The 
contract  .also  provided  for  his  breaking  out 
600  acres  new  land  the  first  y«ir  and 
raising  a  wheat  crop  there<m  for  the  benefit 
ot  the  owners,  to  be  paid  la  eash  ftir  his 
services  In  this  connection.  By  September 
28,  191S,  Jlnnlngs  had  httHKo.  the  600  acres 
of  Rod  and  plowed  400  acres  of  cultivated 
land,  but  had  not  sowed  any  wheat  On  that 
day  he  waa  arrested,  diarged  with  a  felony. 
He  was  held  in  custody  until  the  October 
term  of  the  district  court,  when  he  was  con- 
victed and  sentenced  to  serve  six  months  In 
the  bounty  Jail.  He  appears  not  to  have  at* 
tempted  to  make  any  arrangeiuent  f6r  the 
car^rii^  on  of  the  work,  and  to  have  been 
out  of  funds  and,credit  He  ranalned  In  Jail 
until  about  Mardi  1,  1916^  when  he  waa  pa- 
roled. Within  a  day  or  two  after  the  arrest 
the  Amends  took  possession  of  the  land, 
whl(^  they  bare  ever  since  retained.  Upon 
the  parole  of  Jlnnlngs  th^  told  him  that 
they  would  not  permit  him  to  return  to  ttie 
premises.  On  April  11.  1916.  he  broiig:bt  an 
action  of  forcible  entry  and  detainer  against 
them.  Joining  as  a  defendant  John  RatzlofT, 
to  whom  they  bad  given  a  lease.  By  tbe  con- 
sent of  the  parties  the  case  was  transferred 
to  tbe  district  court  under  an  agreement  that 
all  the  matters  In  controversy  should  be  de- 
termined In  oo«!  action.  A  referee  heard  the 
evidence  and  made  detailed  findings  covering 
all  transactions  connected  with  the  land  con- 
tract Judgment  was  rendered,  awarding  the 
plaintiff  poeseeslon  of  the  land,  and  requir- 
ing him  to  pay  $1,859.10,  the  amount  found 
due  the  Amends  on  an  accounting.  The  de- 
fendants appeal. 

The  plaintiff  Invokes  the  rule  that,  in  the 
absence  of  an  express  provision  on  the  sub- 
ject in  the  lease,  a  lessor  cannot  terminate 
the  tenancy  on  account  of  a  breach  of  cov- 
enants by  tbe  lessee.  18  A.  &  E.  Eocyc.  of 
L.  369,  370;  24  Cyc  1349;  24  Cyc  1302;  16 
B.  C.  L.  960 ;  16  B.  a  L.  1115.  He  contends 
that  the  written  contract  was  a  lease,  creat- 
ing the  ordinary  relation  of  landlord  and  ten- 
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aut,  and  that.  Inasmuch  as  It  contained  no  pro- 
vision for  a  forfeiture  no  failure  to  perforui 
the  agreements  on  bis  part  could  give  the  de- 
fendants a  right  of  re-entry.  The  defendants 
maintain  that.  If  the  contract  was  a  lease  at 
all,  It  was  not  an  ordinary  one;  that  it  was 
more  In  the  nature  of  a  "cropper's"  agree- 
ment for  the  cultivation  of  land  on  shares, 
and  that  an  essential  part  of  It  was  the 
plaintiCTs  undertaking  to  perform  personal 
services;  chat  when,  by  his  own  misconduct, 
he  was  disabled  from  carrying  out  a  material 
part  of  the  agreement  he  had  undertaken, 
they  were  at  liberty  to  rescind  the  contract, 
settling  with  him  on  an  equitable  basis  for 
what  he  had  already  done. 

The  contract  used  language  appropriate  to 
a  lease;  it  inirported  to  create  b  tenancy  for 
three  years.  That  consideration.  However,  Is 
not  necessarily  controlling,  as  the  effect  of 
the  Instrument  Is  to  be  determined, from  its 
real  Intent,  as  gathered  from  its  entire  con- 
tents, regardless  of  the  technical  words  used. 
16  B.  C.  L.  584.  It  Included  clauses  reserv- 
ing a  right  to  the  owners  to  go  upon  the 
place  at  all  times,  requiring  the  plaintiff  to 
pay  the  defendants  one-third  of  any  receipts 
for  pasturing  cattle  oq  the  wheat,  and  pro- 
viding for  a  delivery  of  poasession  In  case  of 
a  Bale,  compensation  to  be  made  for  the 
growing  crop.  We  do  not  oondder  It  nec- 
essary to  dedde  what  expresadon  most  fitly 
describes  the  relationship  Into  whidi  the'par- 
tles  entered.  There  is  nothing  peculiar  about 
a  lease  that  takes  it  out  of  the  operation  of 
Che  rules  of  fair  dealing  tliat  govern  In  other 
ctmtractual  relations.  Here  the  essence  of 
the  arrangement  was  that  the  defmdanta 
were  to  furnish  the  land  and  certain  imple- 
ments, material,  and  money,  and  the  plalntiflT 
was  to  furnish  his  care,  skill,  and  labor,  and 
the  proceeds  were  to  be  divided.  Althous^ 
the  contract  may  be  said  to  have  created  an 
estate  in  the  land,  it  was  essentially  execu- 
tory; Its  provisions  were  matnally  depend- 
ent The  plaintiff  was  not  in  control  of  the 
land,  to  use  It  at  bis  pleasure.  He  was 
bound  to  handle  It  In  a  stated  way,  and  to 
perform  certain  acts  with  regard  to  It,  and 
these  obligations  were  as  Important  as  any 
other  part  of  the  contract  His  personal  serv- 
ices were  engaged;  bis  skill  as  a  fanner  was 
Involved;  he  had  no  power  of  substitution  or 
subletting.  See,  in  this  connection,  Randall 
V.  Chubb,  46  Mich.  311,  9  N.  W.  429,  41  Am. 
Rep.  165,  and  Myer  v.  Roberts,  50  Or.  SI.  8i> 
Pac.  1051,  12  L.  R.  A.  (N.  S.)  194,  126  Am.  St. 
Rep.  733,  15  Aon.  Gas.  1031.  Notwithstand- 
ing the  absence  of  any  retference  in  the  con- 
tract to  a  right  of  re-entry,  it  cannot  be 
doubted  that  If  be  had  completely  al>andoned 
the  place,  or  had  utterly  refused  compliance 
with  the  agreement,  the  owners  would  not 
have  been  required  to  permit  the  land  to  re- 
main idle  for  several  years.  A  clause  of  the 
agreement  gave  them  a  right  to  furnish  ad- 
ditional help  in  the  management  of  the  farm, 


at  the  charge  of  the  plaintiff.  If  thought  by 
them  to  be  necessary.  But  this  cannot  be  re- 
garded as  an  exclusive  remedy.  It  is  not 
adapted  to  such  a  situation  as  that  suggest- 
ed; nor  were  the  defendants  bound  to  pur- 
sue it. 

The  matter  to  be  determined  is  the  effect 
upon  the  relations  of  the  parties  of  the  plain- 
tiff having  been  arrested,  convicted,  and  con- 
Bned.  There  seems  to  be  a  dearth  of  cases 
l>earlng  upon  that  question.  In  Leopold  v. 
Ralkey,  S9  111.  412,  annotated  In  31  Am.  Rep. 
100'.  an  employer  was  held  to  have  the  right 
to  discharge  an  employ^  who  had  been  blrea 
for  a  fl.Ted  period,  because  of  his  being  ar- 
rested and  held  In  custody  for  two  weeks. 
That  contract  was  perhaps  not  closely  anal- 
ogous to  the  one  now  under  consideration, 
jiloreover,  the  loss  of  time  was  treated  a» 
one  for  which  the  persw  arrested  was  not  to 
blame,  so  that  the  principle  applied  wouM 
not  be  particularly  helpful  here.  The  grav- 
ity of  the  chaise  of  which  the  plaintiff  was 
convicted  Indicates  that  It  Implied  moral  tur- 
pitude. While  the  doctrine  of  res  Judicata 
has  no  application,  we  must  act  upon  the 
theory  that  the  conviction  was  rlgbtfuL  It 
cannot  be  assumed  that  a  miscarriage  of  Jus- 
tice occurred,  nor  could  an  inquiry  Into  that 
matter  be  permitted,  where  It  Is  collaterally 
Involved  In  dvll  litigation.  Burt  v.  Union 
Central  Life  Insurance  Co.,  187  U.  S.  362.  23 
Sup.  Ct  139,  47  L.  Ed.  210.  This  situatloa  Is 
therefore  presented:  The  plaintiff,  having  ob- 
tained poespsalon  of  the  land  under  a  three- 
year  tx>ntract,  a  material  part  of  the  coodd- 
eratlon  being  that  he  should  put  in  a  wheat 
crop  In  the  f^II  of  1915.  was  disabled  to  per- 
form his  agreement  in  that  respect  (as  well 
as  in  some  others)  by  reason  of  his  having 
committed  a  crlm&  The  disability  was  self- 
imposed.  He  was  entitled  to  no  more  fa- 
vorable treatment  than  if  be  had  pnrpoeriy 
Interpwed  an  Insurmountable  obstacle  to  the 
carrying  out  of  the  contract,  or  had  abandon- 
ed or  repudiated  It 

"Where  one  of  the  parties  to  a  contract  before 
the  time  tor  performance  arrives,  has  placed  bim- 
sctf,  by  his  voluntary  act  or  conduct,  in  sudi  a 
situation  that  he  is  onable  to  fuI&U  his  part  of 
the  agreement.  It  may  be  treated  as  an  antici- 
patory breacb  of  the  contract,  or  as  a  case  of 
impossibility  of  performance  subsequpotly  aris- 
ing; and  in  either  view  the  other  party  to  the 
contract  may  thereopon  rescind  it.  and  recover 
whatever  ooosideration  he  may  have  given  under 
it,  or  treat  it  as  abandoned,  and  sue  at  once  for  , 
auoh  damages  as  be  may  have  sustained.  The 
inability  to  perform  need  not  relate  to  the  whole 
and  every  part  of  the  contract  but  it  must  exist 
with  reference  to  smne  snbstantial  partkolar. 
goinK  to  the  very  essence  of  the  contract  aail 
defeating  its  main  purpose  and  object,  or  to  a 
part  so  essential  to  the  residue  of  the  contract 
that  it  cannot  reasonably  be  supposed  tiiat  the 
other  party  would  have  made  the  contract  with- 
out it"  1  Black  on  Rescission  and  Cancella- 
tion, i  210. 

The  right  of  the  plaintiff  to  occupy  the . 
land  for  three  years  was  expressly  granted 
in  consideration  of  his  personal  occupancy 
and  services.    By  talt  ImpUcaUon  It  was 
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conditioned  npon  his  being  able  to  comply 
with  that  requirement — at  least  upon  his  not 
voluntarily  divesting  himself  of  such  ability. 
Hte  enforced  withdrawal  from  active  life 
was  not  within  the  contemplation  of  the  par- 
ties to  the  contract  There  was  practically  a 
destruction  of  ao  Important  part  of  the  sub- 
ject-matter jot  the  contract.  The  fiict  that 
the  defendants  were  willing  to  agree  that  the 
plaintiff  should  have  the  right  to  occupy  the 
farm  for  three  years,  assuming  that  he  was 
to  remain  a  free  agent,  affords  no  presump- 
tion that  they  would  have  been  willing  to 
grant  him  that  privilege  If  he  was  to  be  Im- 
prisoned for  a  considerable  part  of  the  time. 
No  question  of  forfeiture,  strictly  so  called, 
Is  involved.  We  think  the  defendants  were 
entitled  to  rescind  the  contract  by  reason  of 
the  plaintiff  having  disabled  himself  from 
performing  a  material  part  of  his  agreement 
— ft  part  going  to  the  very  foundation  of  the 
contract,  without  which  it  presumably  would 
not  have  been  entered  Into,  that  their  con- 
duct amounted  to  an  enforcement  of  this 
right,  that  they  should  be  allowed  to  retain 
possession  of  the  land,  and  that  the  plaintiff 
should  be  compensated  on  an  equitable  basis 
for  the  services  performed  and  expenditures 
Incurred  by  him  prior  to  his  arrest 

The  findings  of  fact  made  by  the  referee 
and  aroroved  by  the  court,  need  not  be  dis- 
turbed; but,  as  the  accounting  was  made 
upon  the  theory  that  the  plaintiff  would  be 
restored  to  possesion,  a  readjustment  will 
be  necessary. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith.   All  the  JusUcea  concurring. 


<iai  Kmn.  82) 

STATE  V.  BURTON.    (No.  20708.) 

(Supreme  Court  of  Kansas.   June  9,  1017.  On 
Petition  for  Rehearing,  June  22, 1917.) 

(SvUahu*  Itv  <Ae  Court.) 

1,  OnATTEL    MORTOAOM   ©=>233  —  SAW  BT 

MoirroAGOK— Prosecution— Defenses— E  V I- 

DENCE. 

In  the  prosecution  of  a  mortgagor  under  sec- 
tion 6513,  General  Statutes  ol  1915,  for  sell- 
ing property  covered  by  chattel  mortgage  with- 
out written  consent  of  the  mortgagee,  proof  of 
oral  consent  of  the  mortgagee  to  the  aale  is  not 
sufficient  to  defeat  the  action,  but  such  proof 
may  be  admitted,  as  bearing  upon  the  question 
whether  or  not  the  sale  was  made  for  the  pur- 
pose of  defrauding  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
ga«e8.  Cent  Dig.  fi  404.] 

2.  Chattel  Moetoagks  <S=233  —  Sale  of 

MOBTGAOED  PrOPEBTT— PEOSECtTTION- EVI- 
DKNCS.  ,    ,  , 

Proof  that  the  bill  of  sale  by  which  the  mort- 
gagor disposed  of  the  property  recited  that  it 
was  sold  subject  to  the  mortgage  Is  not  suffi- 
cient to  defeat  the  action. 

[Ed.  Note.— for  ot>">r  cases,  see  Chattel  Mort- 
sages.  Ont  Dig.  |  494.] 


3.  Chattel  Mortoaoes  «=>233  —  Saix  bt 
MoRTOAGos— Prosecution. 

Assignments  of  error  involving  considera- 
tion of  the  sufficiency  of  evidence  examined,  and 
held  to  be  unsubstantiaL 

[Ed.  Note.- For  other  cases,  see  Chattd  Mort- 
gages, Cent  Dig.  I  401.] 

(AidHional  Syttabiu  by  JSditorial  Sfaff.) 

4.  CBUnNAL  Law  «S9S43(2)  —  Absent  Wit- 
ness—Testimony  AT  PbELIMINARY  EXAMI- 
NATION. 

In  a  criminal  prosecution,  the  reading  of 
testimony  at  prclimmary  examination  given  by 
witness  not  present  at  the  trial  was  proper, 
where  the  state  showed  that  his  whereabouts 
was  unknown  and  could  not  be  ascertained  after 
diligent  search. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  1233,  1231;.] 

5.  CRiMiNALLAW«=»41(>—ADMiBai0K— Agent. 

In  prosecution  of  mortgagor  under  Oen.  St 
1015.  f  6513.  for  selling  property  covered  by 
chottcl  mortgage  without  mortgaeee's  written 
consent,  evidence  ot  statement  of  mortgagee's  al- 
leged agent  was  properly  excluded,  where  there 
was  no  proof  of  agency. 

[Ed.  Note.— For  other  cases*  see  Criminal 
Law,  Cent.  Dig.  H  8^7.  1254.] 

Appeal  from  District  Oourt,  Sedgwick 

County. 

B.  0.  Burton  was  convicted  of  selling  per- 
sonal property  covered  by  chattel  mortgage, 
and  he  iLppeals.  AtSnned. 

Adams  A  Matson.  of  Wichita,  for  appellant 
S.  M.  Brewster,  Atty.  Gen..  Ross  McUoruiIck 
and  Glenn  Porter,  botb  of  Wichita,  and  H.  O. 
Caster,  of  Toiieka,  for  the  State. 

BTJRCH,  J.  The  defendant  was  convicted 
<tf  selling  personal  property  covered  by  chatr 
tel  mortgage,  and  appeals. 

[4]  Testimony  given  at  the  preliminary  ex- 
amination by  a  witness  who  waa  not  present 
at  the  trial  was  read  to  the  Jury.  It  is  said 
the  testimony  was  improperly  admitted  be- 
cause the  state  did  not  show  tbat  the  wit- 
ness was  beyond  the  Jurisdiction  of  the  court 
and  did  not  show  reascmable  diligence  to  pro- 
:  cure  the  attendance  of  the  witness.  It  was 
ButHclent  for  the  state  to  prove  that  the 
whereabouts  of  the  witness  waa  unknown  and 
could  not  be  ascertained  after  diligent  search. 
State  V.  Stewart  85  E^n.  404,  116  Pac.  489; 
State  V.  Chadwell,  04  Kan.  302. 146  Pa&  420. 
The  Implied  finding  of  the  trial  court  that 
due  diligence  had  been  used  to  discover  and 
produce  the  witness  Is  approved. 

[5]  Complaint  Is  made  that  evidence  was 
reje^^ted  of  statements  material  to  the  case 
maxle  by  one  who,  It  Is  claimed,  was  the  agent 
of  the  mortgagee.  The  evidence  was  properly 
excluded  because  there  was  no  proof  of 
agency. 

[3]  The  defendant  claims  that  the  prosecu- 
tion was  barred  by  the  two-year  statute  of 
limitations.  The  subject  was  presented  to 
the  Jury  by  very  full  and  clear  instructions. 
The  several  questions  of  fact  Involved  de- 
pended for  their  solution  upon  the  credence 
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and  welgtit  to  be  given  to  oral  testliiiony. 
Probably  little  of  tbe  defendant'?  evidence 
was  believed,  and.  If  so,  tlie  verdict  of  the 
Jnry  was  well  sustained. 

The  statute  under  which  the  defend- 
ant was  convicted  provides  that  any  mort- 
gagor of  personal  property  who  shall  sell  or 
dispose  of  such  property  without  written  con- 
sent of  tbe  mortgagee  shall  be  guilty  of  lar- 
ceny, and  shall  be  punished  for  petit  larceny 
or  for  grand  larceny  according  to  tbe  value 
of  the  property.  Gen.  Stat  I91S,  S  6513.  'Vhe 
defendant  claims  Immunity  from  punishment 
because  tbe  bill  of  sale  by  which  he  disposed 
of  the  property  recited  that  It  was  sold  sub- 
ject to  tbe  mortgage.  Tbe  chattel  mortgage 
contained  no  stipulation  that  the  legal  title 
to  the  property  should  not  vest  In  the  mort- 
gagee. Gen.  Stat  1915,  {  6501.  Consequently 
any  sale  tbe  mortgagor  might  make  would 
necessarily  be  subject  to  tbe  mortgage.  Tbe 
statute  contains  no  exemption  from  liability 
such  as  tbe  defendant  proposes,  and  the  court 
cannot  interpolate  one.  If  such  an  exemp- 
tion were  allowed,  a  sale  subject  to  tbe  mort- 
gage to  a  confederate  who  dissipated  the 
property,  as  occurred  In  this  case,  would 
make  waste  paper  of  the  statute. 

Tbe  defendant  produced  testimony  which 
the  court  admitted,  that  oral  consent  of  the 
mortgagee  to  sell  the  property  was  given  at 
the  time  the  mortgage  was  made.  The  de- 
fendant claims  such  consent  was  sulllcient  to 
relieve  htm  from  liability.  The  statute  re- 
quires written  consent  of  the  mortgagee,  and 
the  court  properly  Instructed  the  Jury  that 
the  defendant  was  not  Justified  In  selling  or 
disposing  of  the  property  without  that  kind 
of  consent.  The  statute  la  of  course  a  stat- 
ute to  circumvent  fraud.  Formerly  It  pro- 
vided merely  that  ony  mortgagor  of  personal 
property  who  should  sell  or  dispose  of  such 
property  for  the  purpose  of  defrauding  the 
mortgagee  should  be  guilty  of  a  mlsdemennor. 
Deeming  the  statute  insufficient  to  accomplish 
the  purpose  for  which  It  was  designed,  tbe 
Legislature  at  Its  session  In  1897  inserted  the 
provision  relating  to  written  consent  of  the 
mortgagee,  and  made  the  crime  of  selling  or 
disposing  of  the  proiierty  without  such  con- 
sent larceny.  Laws  1S07,  c.  161.  Since  then 
tbe  statute  has  been  further  improved.  The 
provision  relating  to  written  consent  of  the 
mortgagee  was  designed  to  check  the  com- 
mission of  perjury  in  aid  of  fraud,  and  can- 
not be  disregarded  In  criminal  cases. 

The  court  instructed  tbe  Jury  that  It  was 
essential  the  sale  charged  should  have  been 
made  with  Intent  to  defraud  the  mortgagee, 
and  further  Instructed  tbe  Jury  as  follows: 

"Evidence  has  been  Introduced  for  the  pur- 
pose of  showing  that  the  mortgagee  orall:r  con- 
sented to  the  defendant's  selling  or  disposing  of 
the  mortgaged  property.  Wbile  such  evldencn 
&a  to  ond  consent  is  not  competent  as  showing 
that  an  oral  consent  could  take  tbe  place  of  a 
written  consent  and  that  the  requirement  of  the 
statute  that  the  consent  should  be  written  would 
be  mtiafled  by  an  oral  consent,  atUl  auch  evi- 


dence Is  permitted  by  the  court  to  be  introduced 
solely  for  the  purpose  of  bearing  upon  the  ques- 
tion fls  to  whether  or  not.  in  selling  or  disposing 
of  the  mortgaged  property,  tbe  defendant  intend- 
ed to  defraud  tbe  mortgagee.  If  tbe  mortgages 
orally  consented  to  a  sale  or  disposition  of  the 
mortgnged  property,  then  you  should  consider 
this  circumstance  in  determining  whether  or  not 
tbe  defendant  in  selling  or  disposing  of  the 
morteaged  property,  intended  to  defnod  Um 
mortgagee." 

These  instrnctlMU  were  correct,  and  gave 
the  defendant  all  the  benefit  of  Us  testimony 
which  tbe  law  allows. 

The  defendant  cites  two  dedsions  of  the 
Supreme  Court  of  Iowa  Interpreting  the 
criminal  statute  of  that'  state,  wbtcb  tbe  de- 
fendant sa^-s  Is  similar  to  the  statute  of  this 
state.  The  Iowa  statute  Is  distinctly  unlike 
tbe  statute  of  this  state.  In  that  consent  of 
the  mortgagee  is  not  restricted  to  writt^ 
consent  2  Bevlsed  Code  of  Iowa  1880,  1 
3&05.  In  tbe  case  of  Walker  t.  Camp,  Od 
Iowa,  741,  27  N.  \r.  800,  dted  by  tbe  defend- 
ant, it  was  held  that  the  rule  excluding  pand 
evld«ice  to  vary  tbe  terms  of  a  wrlttoi  con- 
tract did  not  preclude  evidence  of  oral  con- 
sent of  the  mortgagee  to  a  sale  of  the  mort- 
gaged property,  given  at  tbe  time  tbe  mort- 
gage was  made.  Tbe  reBsoa  given  was  that 
a  seller  of  mortgaged  property  Is  not  to  be 
convicted  without  a  criminal  Intent  and  if 
because  of  the  mortgagee's  consent  tbe  sdler 
believe  be  has  tbe  right  to  sell,  bis  honest 
act  cannot  be  converted  Into  a  crime  by  tbe 
parol  evidence  rule.  In  tbe  case  of  Tootle, 
llosea  &  Ca  T.  Taylor  et  al.,  QanUsbees,  61 
Iowa,  629.  21  N.  W.  115,  cited  by  the  defend- 
ant the  court  said: 

"A  subsequent  mortgage  or  sale  of  the  proper- 
ty is  Dot  declared  void,  for  the  reason,  we  may 
duppose,  that  tbe  mortgagor  has  en  equity  of  re- 
demption which  he  ma;  sell,  and,  if  he  may  do 
this,  we  see  no  reason  why  be  may  not  execute 
a  mortgage  which  will  cover  such  interest.  If 
the  statute  is  literally  construed,  he  would  be 
liable  to  the  penalty,  although  he  sold  the  prop- 
erty tor  the  express  purpose  of  paying  the  debt 
if  the  sale  was  made  without  the  coasent  of 
tbe  mortgagor;  and  this  Is  true,  even  If  he 
tendered  the  money  In  payment  of  the  debt 
Such  cnnnot  be  the  true  construction  of  the  stat- 
ute. Under  it  the  mortgagor  may  fully  use  and 
control  the  property,  provided  he  does  not  im- 
pair the  security  of  the  mortgagee."  64  Iowa,. 
632.  21  N.  W.  lift. 

Tbe  case  was  a  dvll  case.  Hie  matter  de- 
cided was  tbe  legal  effect  of  tbe  second  mcvt- 
gage.  Considering  tbe  decision,  homrer,  as 
interpreting  tbe  statute  for  criminal  as  well 
as  dvll  cases,  It  means  no  more  than  that  a 
mortgagor  should  not  be  regarded  as  guilty 
of  larceny  in  disposing  of  mortgaged  proper- 
ty \Wthout  the  mortgagee's  consent  unless  the 
transaction  be  fraudulent  The  result  Is,  the 
Iowa  dedslons,  so  far  as  they  are  applicable 
at  all,  are  not  in  conflict  wltb  tbe  rtews 
which  have  been  expressed. 

The  Judgment  of  the  district  court  U  af- 
firmed. All  the  Justices  concorring, 
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On  Petition  for  Rehearing. 

PER  CL'RTAM.  peUtlon  for  a  rehearins 
bfls  been  filed  contalDlng  the  foUowli^  state- 
ments: 

"That  the  cbart,  in  rendeHntr  an  opinion  In  this 
action,  has  apparently  overlooked  one  of  the  main 

points,  if  not  the  tnaia  point  and  chief  defensei 
to  wit: 

"  That  the  statutes  of  Umitations  had  run 
in  favor  of  the  appellant  prior  to  the  time  of  hla 
arrMtt.* 

"That  as  the  court  in  their  opinion  made  do 
mention  of  that  portion  of  the  case  hereinabove 
described,  said  appellant  believes  that  the  court 
in  arriving  at  its  decision  may  have  overlooked 
»  very  important  part  of  the  case." 

Hie  snUJect  referred  to  wag  fally  treated 
In  tlie  foartb  paragraph  of  tbe  opinion,  be- 
ginning near  the  bottom  of  page  1  of  tbe 
typewritten  cc^y. 

Xlie  petition  for  a  rehearing  la  dmled. 


(101  Kan.  179) 

DONDELTNGFTR  v.  DONDELINGEK. 
(No.  21113.) 

(Snpreme  Court  of  Kansas.   June  9, 1917.) 

(Syttahus  iy  the  Court.) 

1.  HnSBAND   AND  WTFB  ^=>2S1— SePABATION 

AO  BEKMBNT— Amount. 
The  evidence  considered,  and  held  sufficient 
to  sustain  the  judgment  denyinc  a  divorce  to  ei- 
ther party,  and  refusing  to  set  aside  a  property 
agreement 

WEd.  Note.— For  other  eases,  see  Husband  and 
Ife,  Cent.  Dig.  S  1061.] 

(Additional  Syllabus  iy  EdHorial  Staff.) 

2.  Divorce  «=>184(4)— Appeal— Phesdmption 
— kvidenck. 

In  a  husband's  action  for  divorce,  with  an- 
swer praying  for  a  di\*orce  and  for  the  cancel- 
lation of  a  contract  relating  to  property  rights, 
the  presumption  was  that,  if  any  improper  tes- 
timony was  admitted,  tbe  court  disregarded  it. 
_IEd.  Note.-^or  other  casea,  see  Divorce,  Gait 
Dig.  i  570.] 

Appeal  from  District  Ooort,  Kingman 
County. 

Action  for  divorce  by  George  Dondellnger 
against  Sarah  B.  Dcmdellnger,  on  ground  of 
abandoament,  with  answo:  praying  for  di- 
vorce on  ground  of  extreme  cruelty,  uid  fbr 
cancellation  of  a  contract  relating  to  prc^r- 
ty  righte.  Beltef  denied  both  parttes,  and 
both  aroeaL  Affirmed. 


Garr  W.  Taylor,  of  Hutchinson,  and  Wal- 
ter ft  Gonnaughton,  of  Kingman,  for  appel- 
lant Charles  C.  Calkin  and  J.  Q.  Jenkins, 
both  of  Kingman,  for  appellee 

BURGH,  J.  The  action  was  one  for  a  di* 
▼orce  on  the  ground  of  abandonment  Tbe 
answer  prayed  for  a  divorce  on  the  ground 
of  extreme  cruelty,  and  for  cancellation  of  a 
contract  relating  to  property  rights.  Belief 
was  denied  both  parties,  and  both  appeal. 

On  the  plaintirs  side  it  Is  said  that  be 
was  denied  a  divorce  because  he  did  not  seek 
the  defendant's  return  after  her  final  depar- 
ture. '  There  were  no  special  findings,  and 
there  was  some  evidence  tiiiat  the  plaintiff 
was  as  much  respoosible  for  his  wife's  leav- 
ing as  she  was. 

[1. 2]  On  the  defendant's  tide  It  is  said 
that  a  former  attorney  for  the  defendant  was 
allowed  to  testify  to  privileged  matter.  A 
careful  scrutiny  of  the  transcript  falls  to  dis- 
close any  Improper  testimony,  and  if  Im- 
proper testimony  had  been  admitted,  the  pre- 
sumption would  be  that  the  court  disregard- 
ed it 

The  defendant  says  the  contract  was  not 
freely  and  fairly  and  understaudingly  en- 
tered into  on  her  part  ^ere  was  abundant 
evidence  to  the  contrary.  It  is  further  said 
that  the  amount  which  the  plaintiff  contract- 
ed to  pay  the  defendant  was  not  sufficient 
This  Is  not  a  ground  of  error.  The  question 
is  whether  or  not  the  judgment  of  the  trial 
court  Is  so  manifestly  unjust  as  to  shock  the 
conscience. 

Tbe  parties  were  married  in  January,  1014. 
In  July  of  the  same  year  the  defendant  left 
the  plaintiff,  and  he  agreed  to  pay  her  ¥1,000 
In  installments.  Some  six  weeks  later  she 
returned,  and  they  lived  turbulently  together 
until  January  U.  1015,  when  she  again  went 
away.  Two  hundred  dollars  had  been  paid 
on  the  previous  contract,  and  it  was  in  effect 
renewed  for  the  remainder  of  the  amount. 
One  of  the  defendant's  witnesses  valued  the 
plaintiff's  property,  consisting  of  real  estate, 
by  tracts,  at  the  aggregate  sum  of  $7,440. 
The  property  was  subject  to  a  mortgage  of 
13,650,  so  that  its  net  value  was  $3,700.  Un- 
der the  circumstances  no  abuse  of  discretion 
in  refusing  to  abrogate  the  contract  appears. 

The  Jud^ent  of  tbe  district  court  is  af- 
firmed. All  tbe  Justices  concurring. 
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(23  N.  H.  H) 

STATB  y.  DICKENS.    (No.  1019.) 

(Supreme  Court  of  New  Mexica   July  31, 1017.) 

( Syllabus  by  the  Court.) 

1.  Homicide  <t=>l  1 0(5)— Self- Defensb— Be- 
lief A8  TO  IuuiNE.\T  Dan GEB— Reasona- 
bleness. 

Tlie  standard  by  which  the  jury  must  deter- 
mine the  reasonableness  of  belief  of  accused  that 
dau};er  is  so  ajiparently  imminent  thnt  he  must 
act  in  self-tlefeiise  is  that  of  au  ordinary  per- 
son of  firmness,  reason,  and  prudence,  not  that 
Ruch  question  should  be  determined  from  the 
standpoint  of  the  accused. 

[EJd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  162.] 

2.  HoHtciDE  ®=a2!>T  —  Justification  —  Pbo* 

YOKING  WOBUS— InSTBUCTION. 

Where,  immediately  after  slaying  deccsRed, 
defendant  justified  bis  act  upon  the  ground  that 
deceased  bad  used  iQSUlting  language  toward 
him,  an  instruction  to  the  effect  tbut  provoca- 
tion by  words  or  mere  threats  or  the  use  of  abu- 
sive language  by  the  deceased  to  or  concerning 
the  defendant  cannot  justify  or  excuse  the  tok- 
ins  of  human  life  was  not  erroneous. 

[FM.  Note. — For  other  cases,  see  Homicide, 

Cent  Dig.  s  en.] 

8.  HOUICIDE  «=»290— iNBTB0CTIOir  —  DEFINI- 
TION OF  T^BMB. 

It  is  not  error  for  the  court  in  instructing 
the  jury  to  define  a  deadly  weapon  in  the  terms 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  595.] 

4.  Cbiminal  Law  «=824{]1) —Defendant's 
RuiiiT  TO  Testify— Instruction. 
Where  a  defendant  testifies  as  a  witness  in 
bis  own  behalf,  if  be  desires  an  instruction  to  the 
effect  that  the  statute  makes  him  a  competent 
witness,  it  is  his  duty  to  prepare  such  an  in- 
struction and  tender  it  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  1999.1 

6.  Criminal  I-aw  ®=5829(1)— Given  Instbdo- 
TI0N9— Cumulative  I.\8tbuctions. 
Courts  are  not  bound  to  give  instructions 

which,  even  if  correct,  are  merely  cumulative 

and  state  in  another  form  a  proposition  of  law 

already  given  to  the  jury. 
[Ed.  Note.- For  other  cases,  see  Criminal 

Law,  Cent  Dig,  §  2011.] 

(Additional  Syllabut  hy  Editorial  Staff.) 

6.  Homicide  €=>30S(3)  —  Murdek  in  Second 
Degree— Evidence!— InSTBUCTION. 
Where  there  was  testimony  that  defendant 
walked  over  to  where  deceased  was  standing, 
took  up  a  heavy  instrument,  and  struck  deceased 
on  the  side  of  the  head,  without  any  previous 
threatening  act  or  move  on  the  part  of  deceased, 
an  instruction  as  to  the  law  6t  murder  i&  the 
second  degree  was  warranted. 

[Bd.  Note.-~-For  other  cases,  see  Homicide, 
Cent  Dig.  f  644.] 

Appeal  from  DtstricC  Court,  Curry  County ; 

McClure,  Judge. 

Thomas  Marion  Dickens  was  convicted  of 
murder  In  the  second  degree,  and  he  appeals. 
Affimied. 

Patton  &  BrattoD,  of  Clovls,  for  appellaat 
H.  S.  Bowman,  Asst.  Atty.  Gen.,  for  the 

State. 


ROBERTS.  J.  [1]  Appellant  was  convict- 
ed of  murder  in  the  secona  degree,  and.  the 
first  point  upon  which  he  relies  for  a  re- 
versal is  alleged  error  In  Instruction  No.  14 
given  by  the  court  of  Its  own  motion.  This 
instruction  dealt  with  the  law  of  self-de- 
fense and  made  the  standard  of  the  defend- 
ant that  of  a  reasonably  courageous  and  pru- 
dent man.  Appellant  contends  that  the  test 
to  he  applied  as  to  appearance  of  danger  Is 
not  whether  or  not  the  danger  would  have 
been  apparent  to  a  reasonable  man.  but  was 
it  reasonably  apparent  to  the  defendant? 

The  prevailing  rule  In  the  United  States  Is 
that  the  apprehension  of  danger  and  belief 
which  will  Justify  killing  in  self-defense 
must  be  a  reasonable  apprehraslon  and  belief, 
such  as  a  reasonable  man  of  courage  or  a 
reasonaUy  courageous  man  would,  imdOT  the 
circumstances,  have  entertained.  The  same 
question  was  laefore  the  court  in  the  recent 
case  of  State  t.  Chesher.  161  Pac.  1108,  and 
the  court  there  held  ttiat: 

"The  standard  by  wbich  the  jury  must  deter> 
mine  the  reasonableness  of  belief  of  accused 
that  danger  is  so  apparently  imminent  that  he 
must  act  in  self-defense  is  that  of  an  ordinary 
person  of  firmness,  reason,  and  prudence,  not 
that  such  (question  should  be  determined  from 
the  standpoint  of  the  accused." 

[2,  3)  It  Is  next  urged  that  there  was  no 
evidence  Justifying  the  giving  of  instruction 
No.  17.  which  reads  as  follows: 

"You  are  instructed  that  provocation  by  words 
or  mere  threats  or  the  use  of  threatening  or 
abusive  language  by  the  deceased  to  or  concern- 
ing the  accused,  however  insulting  or  aggravat- 
ing the  aame  might  have  been,  cannot  justify  or 
excuse  the  taking  of  human  life." 

This  argument  is  based  upon  the  fact  that 
the  defendant  upon  the  stand  denied  that 
there  had  been  provocation  by  words  or 
threats  or.  the  use  of  ahu»ive  or  threatening 
language  by  the  deceased,  and  that  the  de- 
fendant did  not  base  his  right  of  self-defense 
upon  the  use  of  words  or  threats.  The  evi- 
dence shows,  however,  that  immediately  aft- 
er the  killing  defendant  gave  as  a  Justifica- 
tion for  his  act  the  fact  that  the  deceased 
had  called  him  a  son  of  a  bitch.  No  erroc 
was  committed  in  ^vlng  this  instruction 
under  the  evidence  in  the  case.  Objection 
Is  also  made  to  the  giving  of  Instruction  No. 
11,  which  deflned  a  "deadly  weapon."  This 
Instruction  defined  the  term  "deadly  weapon" 
In  almost  the  identical  language  of  section 
1707.  Code  1915;  hence  Is  not  subject  to 
criticism. 

[I]  The  court  Instructed  the  Jury  as  to  the 
law  of  murder  in  the  second  degree.  This 
action  of  the  court  Is  assigned  as  error  i^n 
the  assumption  that  there  was  no  evidence  in 
the  record  to  sustain  a  verdict  of  murder 
In  the  second  degree.  The  reeordi  however, 
amply  Justifies  the  action  of  the  court  in  so 
instructing.  The  testimony  of  the  witness 
McFarlan^  to  the  effect  that  he  saw  the  de- 
fendant walk  over  to  the  place  where  the 
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deceased  was  standing  and  pick  up  tbe  flat- 
ter, a  heavy  Instrument  of  Iron  witb  a  wood- 
en handle,  with  which  the  deceased  was  kill- 
ed, and  strike  him  on  tbe  side  of  the  head 
with  tills  Instrument,  felling  him  to  tbe 
ground,  without  any  prior  threatening  act  or 
move  on  the  part  of  the  deceased,  furnished 
safDt^ent  evidence  alone  to  sustain  tbe  verdict 
of  murder  la  the  second  degree  and  Justified 
the  giving  of  the  inatructlons  In  question. 
Hence  there  Is  no  merit  In  this  contention. 

14J  The  court  did  not  give  the  customary 
Instruction  relative  to  tte  defendant's  right 
to  testify  In  his  own  b^If.  This  failure 
of  the  court  Is  assigned  as  error.  The  court, 
however,  fully  Instructed  the  Jury  upon  the 
subject  of  the  credibility  of  witnesses,  and 
the  defendant  testified  as  a  witness  in  his  own 
behalf.  The  failure  of  the  court  to  instruct 
further  upon  the  subject  as  to  the  competency 
of  the  defendant  as  a  witness  was  more  fa- 
vorable to  defendaut  than  otherwise;  hence 
he  cannot  complain  In  this  regard.  Further. 
If  the  defendant  desired  arxcb  an  instruction. 
It  was  his  duty  to  prepare  and  tender  it  to 
the  court.  Territory  v.  Gonzales,  11  N.  M. 
301.  6S  Pac.  925;  St&te  v.  PadUIa,  18  <N.  M. 
573,  139  Pac.  143. 

[SI  Complaint  is  also  made  of  the  refusal 
of  the  court  to  give  requested  instructions 
Nos.  1  and  4,  relative  to  burden  of  proof. 
The  court  In  its  lnstructl<His  given  to  the  jury 
tally  and  fairly  stated  the  law  upon  this  sub- 
ject ;  hence  no  error  was  committed  in  refus- 
ing to  give  tbe  requested  Instructions.  In 
the  case  of  fitate  v.  Bellsle.  161  Pac.  168, 
It  is  said: 

'Xlourts  are  not  bound  to  ifive  instructions 
which,  even  if  correct,  are  merely  cumulative, 
and  Btate  in  another  form  a  proposition  of  law 
already  given  to  the  jury," 

Finding  no  error  in  the  record,  the  Judg- 
ment of  tbe  lower  court  will  be  affirmed; 
and  It  is  80  ordered. 

PARKBR.  J.,  concurs. 

HANNA,  C  J.  (specially  concurring).  I 
find  it  necessary  to  agree  with  the  result  In 
the  majority  opinion,  but  cannot  agree  with 
a  statement  therein  contained  to  the  effect 
that  the  testimony  of  the  witness  McFarland 
that  he  saw  the  defendant  walk  over  to  tbe 
place  where  tbe  deceased  was  standing  and 
pick  up  the  flatter,  a  heavy  inurnment  of 
Iron  with  a  wooden  handle  with  which  the 
deceased  wtfs  killed,  and  strike  him  on  the 
side  of  the  head  with  this  Instrument,  fell- 
ing hlra  to  the  ground,  without  any  prior  act 
or  move  on  tbe  part  of  the  deceased,  furnish- 
ed sufficient  evidence  alone  to  sustain  the 
verdict  of  murder  In  tlie  second  degree  and 
Justified  tbe  giving  of  the  instruction  as  to 
murder  in  the  second  degree.  The  testimony 
of  the  witness  McFarland  as  a  whole  docs 
not  Justify  the  statement  quoted.  It  Is  true 
he  made  substantially  the  statement  refer- 


red to,  but  on  croBS-examlo&tton  I  find  he 
qualified  bis  testimony  to  such  an  extent  as 
to  render  It  valueless  in  this  respect.  For 
example,  he  said  that  he  was  not  paying  any 
particular  attention  to  the  actions  or  move- 
ments of  the  men,  and  did  not  take  any  par- 
ticular notice  of  Just  what  they  were  doing 
at  tbe  time  of  the  trouble;  that  there  was 
considerable  noise  going  on  in  the  blacksmith 
shop,  and  if  the  deceased  and  accused  bad 
been  carrying  on  any  conversation  he  could 
not  have  heard  it 

I  agree  in  the  result  and  In  the  correct- 
ness of  this  particular  instruction,  however, 
upon  the  ground  that  mere  language,  however 
opprobrious  or  indecent,  is  not  deemed  suCB- 
ctent  to  arouse  ungovernable  passion,  and 
thereby  reduce  a  homicide  from  murder  to 
manslaughter.  13  B.  C  L.  795. 


(23  N.  M.  632) 
CRAIG  T.  HENNINO  et  al.    (No.  2072.) 
(Supreme  Court  of  New  Mexico.  Aug.  1,  1917.) 

(SifUdbut  by  the  Vaurtj 
Appeal  and  Error  <^515f2)— Records— Stb- 

NOGBAPHEB'S  TSANSCBtBED  NOTSS. 

The  transcribed  notes  of  the  stenographer  in 
an  equitable  action,  upon  tbe  trial  of  which 
issues  are  submitted  to  the  jury  tor  determina- 
tion, can  only  be  made  a  part  of  the  record  by 
being  incorporated  into  a  bill  of  excepttoug,  un- 
der tbe  provisions  of  section  4495,  Code  1015. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2323.1 

Appeal  fn»n  District  Court,  Chaves  Coun- 
ty; McCluxe,  Judge. 

Action  by  L.  B.  Craig  against  W.  H.  Hen- 
ning  and  others.  Judgment  for  defendants 
upon  a  directed  verdict,  and  plaintiff  appeals. 
Motion  to  strike  from  the  transcript  all  parts 
thereof  to  which  the  court's  certificate  of  the 
correctness  of  the  stenographer's  transcribed 
notes  was  attached  granted. 

TomlisoD  Fort  and  J.  C.  Gilbert,  both  of 
Roswell.  for  appellant.  Harold  Hurd  and 
Tllram  M.  Dow,  both  of  ROswell.  for  appel- 
lees. 

ROBERTS,  J.  This  action  was  Instituted 
in  the  district  court  of  Chovex  county  by  ap- 
pellant asalnst  the  appellees  to  recover  the 
sum  of  $2,509  alleged  to  have  been  owing 
to  appellant  by  appellees,  as  evidenced  by 
a  certain  judgment  set  out  In  tbe  complaint. 
Appellees  answered,  tendering  payment  of 
one-half  of  the  amount  sue^d  for,  and  set 
up  certain  equitable  defenses  which  they 
alleged  relieved  them  fmn  payment  of  the 
remainder.  Issue  was  Joined,  and  without 
objection  by  either  party  the  case  was  sub- 
mitted to  a  jury.  Evfdence  on  behalf  of 
tbe  plaintiff  (appellant  here)  was  taken, 
and  tbe  court,  on  motion  of  the  appellees, 
Instructed  the  Jury  to  return  a  verdict  for 
tbe  defendants  on  the  litigated  question. 
From  this  judgment  appellant  prosecuted  an 
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appeal  to  this  coart,  and  baa  filed  a  tran- 
Bcrlpt  of  the  record  which  contains,  in  addi- 
tion to  the  record  proper,  the  transcribe  notes 
of  the  stenographer,  certified  by  the  court  to 
be  true  and  correct,  un'der  the  prorlslons  of 
sectlcm  4493,  Code,  1915.  AppeUees  moved  to 
strike  from  the  transcript  all  that  portion 
thereof  to  which  such  certificate  is  attached, 
on  the  ground  that,  the  case  baring  been  sub- 
mitted to  a  Jury,  It  was  not  competent  for  ap- 
pellant to  make  the  evidence  and  proceedings 
occurring  upon  the  trial  a  part  of  the  record 
In  such  manner.  This  motion  must  bo  sus- 
tained. The  section  In  question,  In  so  fiir  as 
material,  reads  as  follows: 

"In  all  actions  tried  without  a  jury  the  tes- 
timooy  taken  before  a  court  or  that  taken  by 
a  referee,  the  transcritied  notes  of  the  stenogra- 
pher in  such  caaes.  properly  certified  by  the 
court  or  referee,  and  all  motiona,  orders  or  de- 
cisions made  or  entered  in  the  progress  of  tlie 
trial  of  any  such  action  shall  become  and  be 
a  part  of  toe  record  for  the  purpose  of  having 
the  cause  reviewed  by  the  Supreme  Court  upon 
appeal  or  writ  of  error,  without  any  bill  of  ex- 
ceptions." 

■  Section  4495  provides  for  the  making  up 
of  a  bill  of  exceptions  and  settling  the  same, 
and  authorizes  this  method  of  procedure  In 
all  cases,  whether  tried  by  the  court  with  or 
without  a  jury.  Appellant  argues  that,  be- 
canse  there  were  equitable  Issues  Involved  In 
the  present  case,  It  should  have  been  tried  by 
the  court  without  a  Jury;  hence  they  are  en- 
titled to  make  the  testimony  a  part  ot  the 
record  In  the  manner  adopted. 

The  statute,  however,  does  not  make  the 
test  of  the  right  d^nd  upon  whether  the 
action  was  legal  oreqaltable,  bat  npon  wheth- 
er or  the  actl<ni  was  tried  with  or  with- 
out a  jury.  A  law  actloD,  property  triable 
by  a  jury,  but  heard  by  the  court,  comes 
wittiin  the  provlfllons  ot  eecttcm  4493,  and  in 
an  equitable  action,  where  issues  are  submit- 
ted to  the  Jury,  the  transcrlbea  notes  of  the 
stenographer  can  only  be  made  a  part  of  the 
record  by  having  the  same  incorporated  in  a 
bin  of  exceptions  under  the  prori^ons  of 
section  4495. 

Fot  the  reasons  stated,  the  motion  of  ap- 
pellees will  be  snstalneU;  and  it  Is  so  ordered. 

HANNA,  C.  3^  and  PARKER,  J.,  concur. 


(101  Kan.  237) 

SMITH  BROa  &  COOPER  t.  HANSON  * 
(No.  20654.) 
(Supreme  Court  of  Kansas.   June  9,  1917.) 

(Syllabiu  ly  tkg  Court.) 

1.  Sales  ^=>4l6(l>-^TTrr  to  Rsoovn  m 
Shbinkaob— Evidence. 
In  view  of  the  issues  involved  and  attitude 
of  the  parties,  it  was  error  to  exclude  proffered 
testimony  as  to  the  correctness  of  the  defend- 
ant's method  ot  measuring  the  hay  involved 
herein. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  1171.] 


2.  Saus  ^=>420— AcTtoif  TO  Recovkb  fob 
Shbinkaob— Issues — Auount  Pubchased. 
Under  the  circumstances  of  tfais  case,  the  is- 
sue of  fraud  is  practically  negligible;  the  vital 
question  being  uie  amount  of  hay  actually  pur- 
chased, 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent. 
Dig.  I  1202.] 

8.  Appeal  aro  Ebbob  ^l&t6(l)— Habmixss 

EbrOB— SCBPCEHA— JUBOBS  NOT  CAUSED  A8 

Witnesses. 
The  issuance  of  a  subpoeua  for  certain  ju* 
rors  not  called  as  witnesses,  although  no  suh- 
stantial  prejudice  i*  shown  In  this  instance,  not 
approved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4128,  ^1.] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  Smith  Bros,  ft  Cooper  against 
Robert  Hanson.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversedt  and  causa 
remanded. 

See,  also,  93  Kan.  284,  44  Pac  226. 

Pulslfer  ft  Hunt  and  Clyde  L.  Short,  all  of 
Concordia,  for  appellant  S.  N.  Hawkes,  of 
Topeka,  and  Sturges  ft  Stnrgea,  of  Concordia, 
for  ai^ellees. 

WEST,  J.  The  plaintiffs  bought  a  lai^ 
amount  of  alfalfa  with  whldi  to  feed  sheep 
and  after  having  paid  for  the  same  and  ■ 
claiming  to  have  discovered  a  large  shrink- 
age In  the  amount  brought  this  suit  to  re- 
cover the  differeooe;  They  alleged,  among 
other  things : 

That  the  defendant  represented  that  the  al- 
falfa amounted  to  about  900  tons.  "That  de- 
fendant, to  induce  plaintiff  to  pay  for  more 
hay  or  alfalfa  than  there  really  was,  did  false- 
ly state,  represent,  and  warrant  to  -them  that 
400  cubic  feet  of  said  hay,  measured  as  defend- 
ant measured  it,  would  equal  or  amount  to  one 
ton ;  that  he  bad  oFtra  measured  and  weighed 
the  hay  grown  upon  said  premises  under  other 
contracts  in  reference  to  the  sale  thereof  similar 
to  this  with  plaintUfis,  and  had  never  been  re- 
quired to  settle  by  weight,  for  that,  in  sudi 
instances,  after  weighing,  the  measuremrats  of 
defendant  had  been  found  correct  and  favorable 
to  the  purchaser,  upon  a  basis  of  400  cubic 
feet  to  ue  ton,  sll  of  which  statements  and  rep- 
resentations were  false  and  untrue,  and  so 
known  by  said  defendant  to  be,  and  400  cubic 
feet  of  said  hay,  measured  as  defendant  meas- 
ured it,  would  not  make  a  ton,  nor  hardly  two- 
thirds  thereof,  which  said  defendant  well 
knew.  •  • 

It  was  agreed  that  the  plalnttlfii  should 
have  the  option  of  weighing  certain  stacks, 
ami  from  the  we^t  should  be  ascertained 
the  entire  number  of  tons  in  all  the  stacks 
measured.  It  was  alleged  that  by  the  meas- 
nr^ent  of  the  stacks  about  wlUcih  there  la 
no  dispute  there  were,  according  to  the  plaln- 
tlflCa  theory  of  400  cubic  feet  to  the  ton. 
iXS2%  tons ;  that  upon  weighing  certain 
stacks  the  correct  amount  ot  hay  was  found 
to  be  only  599  tons,  leaving  a  difference 
which  at  $8  a  ton  would  make  an  excess  ot 
$2,830  paid.  The  trial  resulted  in  a  Jury,  al- 
lowing the  plaintiffs  Just  one-half  of  the 
amount  claimed,  and  on  appeal  to  tbls  court 
(Smith  r.  Hanson,  93  Kan.  284, 144  Paa  226) 
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It  appeared  that  according  to  tbe  plaiDtllTs 
tbeory  of  weight  they  were  mtltled  to  twice 
what  the  Jury  had  allowed,  and  that  In  or- 
der to  substantiate  their  claim  they  had  In- 
troduced evidence  as  to  the  amount  of  al- 
fblfa  a  sheep  woald  consume  In  a  given  time. 
But  according  to  the  defendant's  theory  of 
measarement  they  were  entitled  to  nothiog. 
It  was  said  that  under  the  (drcumstances  it 
was  competent  to  show  the  oral  agreement 
as  to  tbe  time  the  weighing  was  to  be  done, 
that  If  the  weights  controlled  tbe  plaintiffs 
were  entitled  to  the  full  amount  claimed. 
Also: 

"If  the  weight  was  decided  by  escertalnins 
tbe  Dumber  of  tons  in  two  of  tbe  stackSt  and 
applying  the  proportionnte  correction  to  tbe 
WDole.  that  result  would  govern.  •  •  •  Tbe 
defendant  maiDtains  that,  tnrough  some  mistake, 
the  measurements  applied  to  tbe  two  stacks, 
which  were  weighed,  were  not  those  of  these 
two  stacks,  and  tbe  jury  may  bsve  so  found. 
Bat  in  that  case  no  reason  is  apparent  why  the 
correct  measurement  should  not  have  been  ap- 
plied, and  the  weight  determined  In  that  man- 
ner. Tbt  jury  could  determine  which  stacks 
were  actually  weighed,  and,  whichever  they  were, 
it  would  seem  there  should  be  no  difficulty  in 
aacertaioing  their  measurement.  Upon  these 
grouDfla  the  judgment  is  reversed,  and  a  new 
trial  ordered.*^    §3  Kan.  287.  144  Pac  226. 

[1]  As  to  the  evidence  of  how  much  al- 
falfa a  sheep  would  consume,  it  was  said 
that  the  court  regarded  the  contract  as  fix- 
ing tbe  manner  in  which  the  weight  of  tbe 
bay  should  be  determined.  It  seems  that 
this  was  construed  by  the  trial  court  and  by 
counsel  for  defendant  as  holding  substantial- 
ly that  the  only  question  to  try  was  the 
Identity  of  tbe  stacks  weighed.  Objection 
was  made  to  any  testimony  as  to  tbe  state- 
ments of  defendant  that  400  cubic  feet  would 
make  a  ton ;  also  attempts  to  exclude  such 
evidence  after  It  bad  been  received.  But 
whether  because  such  assurances  were  a 
part  of  tbe  conversation  as  to  when  the 
weighing  should  be  done,  or  for  some  other 
reason,  it  was  received ;  and  it  was  permitted 
to  be  testified  that  the  money  would  not  have 
been  paid  before  the  stacks  were  measured 
had  not  these  statements  been  relied  uiion. 
Plaintiffs  also  again  offered  evidence  touch- 
ing the  amount  of  alfalfa  wbich  one  abeep 
would  consume,  which  was  rejected.  Tbe  de- 
fendant offered  proof  by  expert  bay  men  that 
400  cubic  feet  would  make  a  ton.  This  was 
rejected,  and  the  ruling  Is  complained  of  be- 
cause tbe  evidence  sougbt  to  be  Introduced 
was  to  meet  tbe  Issue  and  evidence  of  false 
assurances  as  to  the  method  of  measurement, 
and  also  because  It  would  have  aided  tbe  Ju- 
ry In  ascertaining  which  party  was  right  in 
the  dispute  as  to  which  parttcnlar  stacks 
were  In  fact  weighed. 

It  la  suggested  that.  If  It  could  have  been 
demonstrated  that  the  400  cubic  feet  tbeory 
Is  correct,  it  would  have  bad  a  strong  ten- 
dency, If  not  tbe  Inevitable  effect,  to  show 
ttut  tbe  defendant  must  have  been  right  In 
his  contention  as  to  ti^  Identity  of  tbe  stacks 


weighed.  So  long  as  the  plaintiffs  did  not 
concede  the  correctness  of  the  defendant's 
system  of  measurement,  but  permitted  their 
allegation  of  Its  falsity  to  stand,  together 
with  their  assertion  that  It  would  fall  one- 
third  short,  either  the  question  of  assurances 
as  to  Its  correctness  should  have  been  kept 
from  the  Jury  or  else  the  proffered  testimony 
should  have  been  received.  Tbe  contract  fix- 
ed two  methods  of  ascertainment — measuring 
and  weighing.  If  400  cubic  feet  In  fact  make 
a  ton,  any  fraudulent  Inttrnt  on  the  part  of 
tbe  defendant  would  effect  nothing,  even  If  it 
proved  to  have  existed ;  If  not,  any  guaranty 
to  that  effect  would  have  been  equally  potent 
whether  made  fraudulently  or  honestly. 
Hence  in  reality  the  question  of  fraud  la  In 
no  effective  sense  In  tbe  case  at  all.  It  Is 
also  true  that  If  the  stacks  had  all  been 
weighed,  or  If  no  dispute  bad  arisen  as  to 
which  ones  were  In  fact  weighed,  the  ques- 
tion of  measurement  would  be  entirely  out 
of  the  case.  But,  In  view  of  the  sharp  con- 
flict in  the  evidence  as  to  the  identity  of  the 
two  stacks  selected  and  weighed  by  the  plain- 
tiffs, tbe  correctness  of  tbe  -defendant's  meth- 
od of  measurement  became  a  matter  of  com- 
petent and  material  character,  for  It  Is  not 
possible  that  a  stack  containing  10  tons  by 
weight  could  contain  one-third  less  than  4,000 
cubic  feeC  If  as  a  matter  of  fact  400  cubic 
feet  make  a  ton. 

[2]  Complaint  la  fmind  with  some  of  the 
Instrnctloiia  tor  making  promlnait  tb»  alleg- 
ed  false  guaranty  and  the  reliance  thereon, 
because  accentuating  and  calling  q^al  at- 
tention to  tbe  Idea  of  fraud  to  the  prejudice 
of  the  defendant  In  the  minds  of  the  Jury. 
With  tba  Issues  r»iialning  as  they  were,  It 
was  difficult  to  state  them,  or  Instruct,  with- 
out Including  the  matter  of  fraud,  and,  In- 
deed, the  defendant  requested  a  number  of 
Instructions  thereon,  which  were  substantial- 
ly given.  This  but  makes  It  tbe  more  plain 
that  tbe  rejected  testimony  as  to  the  system 
of  measurement  should  have  been  received. 
On  the  other  hand.  It  Is  insisted  that  tbe  de- 
fendant's counsel  led  the  court  into  the  er- 
ror of  trying  to  confine  the  testimony  to 
Identity  of  stacks  weighed,  and  that  it  should 
have  no  right  to  complain  of  the  result 
Tbe  fact  remains,  however,  that  the  defend- 
ant sought  to  eliminate  all  question  of  meas- 
urement, but  succeeded  in  eliminating  only 
his  own  expert  testimony  relating  thereto. 

[31  Two  Jurors  on  the  regular  panel  were 
discharged,  when  It  was  dlsclos^  on  their 
examination  that  they  had  been  subiMenaed 
as  witnesses  for  the  plaintiffs.  They  were 
not  called  to  testify.  Tbe  controversy  over 
this  point  Is  spirited.  While  no  sulwtantlal 
prejudice  appears  to  have  resulted  in  this  in- 
stance, tbe  practice  Is  not  to  be  encouraged. 

The  judgment  Is  reversed,  and  the  canae 
remanded  for  briber  proceedings  in  accord- 
ance herewith.  All  tbe  Justlcea  concurring. 
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UOl  K»n.  77) 

&ni/rMAN  &  TAYLOR  MAOfflNERT  CO.  T. 
SCHIERKOLK.    (No.  20747.) 
(Sniwemc  Court  of  Kaniu  June  9,  1917.) 

(Byttabut  &v  the  CMrtJ 

1.  Sau8  «=3l24— Rescission  on  Gbouito  or 

Fraud — Evidence. 
The  evidence  considered,  and  TieH,  tbe  de- 
defense  of  rescission  oo  tbe  ground  of  fraud  was 
not  establisbed,  because  of  failure  to  return  or 
offer  to  return  the  property  sought  to  be  renler- 
ineil,  to  the  plsintiff  at  the  place  of  sale.  Held^ 
further,  tbe  defense  that  the  debt  for  which  the 
property  was  claimed  as  security  had  been  paid 
waa  not  sustained. 

[Ed.  Note.— E\>r  other  caaes,  aee  Sales,  Cent 
Dig.  S8  303-312.] 

(Additional  Syllabut  hy  Editorial  Staff.) 

2.  Appeal  and  Ebrob  «=»&38(1>— Ricobd— 
Mattkbs  Oonsidebed. 

'Statements  of  facu  not  shown  by  the  rectvd, 
bat  made  in  defendant's  brief  to  aid  his  case, 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2461,  2462.  2466-:U71.1 

Appeal  from  District  Gonrt,  WashlDgton 
Coanty. 

Replevtn  by  the  Anltman  ft  Taylor  Ma- 
diinery  Company  against  B.  Scblerkolk.  De- 
murrer to  defendant's  evidence  sustained, 
and  be  appeals.  Afflrmed. 

Edgar  Bennett  and  Charles  W.  Clarke, 
both  of  Washington,  Kan.,  and  T.  H.  Pol&ck, 
of  MarysvUle,  for  appellant.  J.  R.  Hyland, 
of  Waahington,  Kan.,  and  Pulslfer  ft  Hunt, 
of  Concordia,  for  appellee. 

BURCH,  J.  The  action  was  one  of  re- 
plevin by  a  chattel  mortgagee  for  a  thresh- 
ing machine.  A  demurrer  was  sustained  to 
the  defendant's  evidence,  and  he  appeals. 

[1]  The  controversy  was  before  the  court 
on  the  occasion  of  a  former  appeal.  Ma- 
chinery Co.  V.  Schlerkolk,  95  Kan.  737,  149 
Pac.  680.  As  there  Indicated,  the  principal 
defense  was  rescission  on  tbe  ground  of 
fniud.  The  evidence  disclosed  that  the  sale 
was  negotiated  at  Lincoln,  Neb.,  and  was 
completed  by  delivery  of  the  en^ne  at  Lan- 
ham,  Neb.,  the  defendant  paying  tbe  freight 
from  Lincoln  to  Lanham.  The  evidence  fur- 
ther disclosed  no  return  of  the  engine  to  the 
plaintiff  at  the  place  of  sale,  or  offer  to  re- 
turn, except  a  conditional  one.  Prick  Co.  v. 
Fry,  75  Kan.  396,  89  Pac.  675;  Cooper  v. 
Ragsdale,  96  Kan.  772,  153  Pac.  616.  There- 
fore the  defense  of  rescission  failed.  An- 
other defense  was  that  tbe  debt  secured  by 
the  chattel  mortgage  bad  been  paid  before 
tbe  action  was  commenced.  The  evidence, 
which  need  not  ba  recited,  failed  to  sustain 
the  defense. 

[2]  Certain  statements  of  facts  not  shown 
by  the  record  made  In  the  defendant's  brief 
to  aid  hit  case  cannot,  of  course,  be  con- 
sidered. 

The  Judgment  of  the  district  court  is  af- 
dmud.   All  the  Justices  concurring. 


(in  Ku.  lTt> 
OE(RMAN-AMERICAN  STATE  BANK  T. 
WOODWARD.   <No.  20831.)  * 

(Supreme  Court  of  Kansas.   June  9, 1917.) 
(8j/aa1ni$  hy  tha  Court.) 

1.  INDEMNIIT  <e»12  —  OBXjaATIOK  —  DlS- 

chaboe. 

One  of  a  number  of  parties  who  eadi  con- 
tracts to  indemnify  a  bank  against  loss  to  the 
amount  of  a  certain  share  of  that  part  of  in 
obligation  left  after  the  application  of  tbe  pro- 
ceeds of  a  sale  of  certain  property,  or  to  deposit 
a  sufficient  sum  to  sfiiure  the  payment  of  that 
share  of  the  obligation,  is  not  discharged  by 
reason  of  the  fact  that  tbe  amount  deposited  In 
good  faith  by  another  of  the  contractors  finally 
turns  out  to  be  insufficient  to  pay  his  share. 

[Ed,  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  SS  26,  27.] 

2.  iNDEMNrTY  CONBTBUCnON  OP  COK- 
TUOT— AFFLICATIOR  Ot  ASSETS— LBABIUTT. 

A  i/aseuali  aisiiuciation  was  indebted  to  a  bank. 
Directors  of  tbe  association  individually  indem- 
nified the  bank  against  loss,  oach  to  the  amount 
of  one-seventh  of  tbo  indebtedness  remaining  aft- 
er the  application  of  the  proceeds  derived  from 
the  sale  of  the  assets  of  the  assodntion.  Ths 
sale  contemplated  was  a  private  sale.  AU  the 
assets  bad  been  mortgaged  to  the  bank.  They 
were  sold  to  the  bank  at  chattel  niortKage  sale 
for  $1,000.  About  fivo  weeks  later  the  bank 
sold  the  assets  for  $7,500.  Held  that,  in  an  ac- 
tion against  the  indemnitors,  the  $7,500  should 
be  credited  on  the  debt  of  tbe  association  to  the 
bank,  and  judgment  should  be  rendered  against 
the  indomnitors  for  the  remainder  of  tbe  debt, 
in  accordance  with  tbe  terms  of  their  contraebk 
[Ed.  Note.— For  other  cases,  see  Indemnity. 
Cent  Dig.  1 16.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Oennan-American  State  Bank 
against  Chester  Woodward.  Judgment  for 
plaintiff,  and  defendant  BK>eaIs.  Modified 
and  affirmed. 

Thos.  M.  Llliard,  B.  R.  Wheeler,  and  John 
L.  Hunt,  all  of  Topeka,  for  appellanL  B.  D. 
McKeever.  of  Topeka,  and  A.  B.  Crane,  at 
Atchison,  for  appellee. 

MARSHALL.  J.  T^is  action  was  brought 
to  recover  on  three  contracts.  The  case  was 
tried  by  the  court  without  a  jury.  The  court 
made  findings  of  fact  and  conclusions  of  law 
and  rendered  judgment  in  favor  of  the  phiin- 
tiff.  Tbe  defendant  appeals. 

Such  findings  of  fact  as  are  necessary  for 
a  consideration  of  the  questions  presented, 
are  as  follows: 

"The  Topeka  Baseball  Association  was  and  is 
a  corporation  organized  under  and  by  rirtae  of 
the  laws  of  the  state  of  Kansas. 

"That  on  the  5th  day  of  August,  1912,  the 
said  Topeka  Baseball  Association  was  indebted 
to  the  plaintiff  in  the  sum  of  $0,800^  evidenoed 
hy  certein  promissory  notes. 

"That,  in  pursuance  of  tbe  request  of  the  state 
bank  commissioner  of  the  state  of  Kansas,  tbe 
plaintiff  demanded  further  security  of  tbe  direc- 
tors of  tbe  T<»>eka  Baseball  Associatini  for  tbt 
payment  of  their  indebtedness  to  the  plaintiff,  and 
in  pursuance  thereto  a  certain  contract  in  wri(> 
Ing  was  executed  and  delivered  to  the  plaintiff, 
a  copy  of  which  is  as  follows: 


4s»n»r  otlwr  oases  see  mum  topic  and  KBT-NUUBr<R  In  all  Xey-NumtMrad  Digests  and  ladtxss 
•Rehearing  dealed  July  II,  1917. 
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"  'In  conwHeraHon  of  the  Gennan-Americnii 
State  Bank  having  agreed  to  carry  the  loan  here- 
tofore made  hy  the  Topeka  Baaebatl  Aasociation, 
amoiintiDS  now  to  $9,S00,  antil  the  franehiTC. 
property,  and  players  of  said  amnoiatioD  can  be 
■old,  I  hereby  agree  to  indemnify  anld  bank 
against  low  (o  tho  amount  of  one-seventh  of  the 
balance  of  said  sum  remaining  due  after  the  ap- 
plication of  the  proceeds  of  the  sale  of  said  fran- 
diise,  players,  and  al!  other  property  and  afMPta 
of  said  aasociation  to  the  payment  of  said  in- 
liebtcdnosa:  I'rovided,  however,  and  this  agree- 
ment is  upon  the  express  condition,  that  each  of 
the  remaining  six  directors  of  said  aRSociation 
sball  obligate  bimnelf  to  pay  one-seventh  of  said 
deficit  after  exhnnating  the  assets  of  said  asso- 
ciation as  aforesaid,  or  shall  deposit  a  sufficient 
sum  to  assure  the  payment  of  his  proportion  of 
said  defirit.  and  this  agreement  obnll  not  be  bind- 
ing upon  the  undersigned  until  all  of  said  di- 
rectors have  obligated  themselves  as  aforesaid. 

"  'Dated  Topeka.  Kan.,  August  6, 1912. 

**  '[Signed]   Chester  Woodward. 
"  *S.  J.  Bear. 
"•Arch  M.  Catlin. 
**  *P.  P.  Metager. 
"'Guilford  Dudley. 
"'C.  B.  Merriam.' 

"Afterwarda.  and  on  the  17tb  day  of  Angnst. 
1912.  the  said  baseball  association  borrowed  of 
the  plaintiff  the  further  anra  of  $.3,000,  which 
was  evidenced  by  a  note  of  that  date. 

•TPhat  at  or  about  the  time  the  plaintiff  loaned 
the  baseball  association  the  said  sum  of  $3,000 
six  of  th'e  directors  of  said  bas^ull  association 
Indfvidually  executed  an  agreement  of  that  date, 
which  agreement  is  as  follows: 

*'  'In  consideration  of  the  German-American 
State  Bank  having  agreed  this  day  to  loan  to 
the  T<M>oka  Baseball  Association,  at  our  request, 
$3,000  additional  to  the  $9,800  already  loaned 
to  the  said  association.  I  hereby  agree  to  in- 
demnify said  bnnk  against  loss  to  the  amount 
of  one-flflh  of  the  balance  of  said  sum  of  $.3,000 
reoialning  due  and  unpaid  after  the  application 
of  the  proceeds  of  the  sale  of  the  franchia^ 
players,  and  other  property  and  assets  of  said 
aasociation  to  the  payment  of  all  indebtedness 
dne  to  the  German-American  State  Bank:  Pro- 
vided, however,  that  in  the  event  that  the  two 
directors.  Mr.  Henry  Atierbach  and  Mr.  Chester 
Woodward,  shall  also  sign  this  agreement  to  in- 
demnify, or  shall  deposit  a  sufficient  sum  with 
the  German-American  State  Bank  to  assure 
the  pnrment  of  his  proportion  of  said  deficit, 
then  and  in  that  event  this  agreement  shall  not 
be  binding  upon  any  of  the  undersigned  for  more 
than  one-seventh  of  said  deficit. 

"'Dated  Topeka.  Knn.,  August  17.  1912. 
"'[Sisned]   Arch  M.  Catlin. 
"  'S.  J.  Bear. 
•••C.  B.  Merrinm. 
••Guilford  Dudley. 
"  'F.  P.  Mo^r. 
•*  'Chester^^ward.' 

"The  defendant.  Woodward,  was  absent  from 
Topeka  at  the  time  the  other  parties  signed  the 
agreement,  but  signed  the  same  on  his  return 
tiire«  or  four  weeks  later. 

•TTiat  Henry  Auerbach  on  December  16. 1912, 
for  the  purpose  of  complying  with  the  provisions 
of  said  contracts  of  August  6  and  August  17, 
1912.  deposited  with  the  plaintiff  the  sum  of 
$1,100  to  assure  the  payment  of  his  proportion 
of  said  deficit,  and  that  said  agreement  and  de- 
posit waa  made  by  the  said  Anerbadi,  the  re- 
maining director  of  the  Topeka  Baseball  Asso- 
ciation, and  the  same  waa  accepted  by  the  bank 
in  compliance  with  the  terms  of  said  agreement, 
and  at  said  time,  taking  into  consideration  the 
Talao  of  the  proper^,  franchise,  and  players  of 
tb«  Tbpeha  Baseball  Aasociation.  it  appeared 
up<Ki  reasonable  grounds  to  be  a  sufficient 
amount  to  pay  onc-scventb  of  such  deficit  bad 
the  property  been  aold  at  the  time. 


"That  on  the  28th  day  of  September,  1912,  the 
Topeka  Baseball  Association  borrowed  from  the 
plaintiff  an  additional  sum  of  $2,000,  which 
debt  waa  evidenced  by  demand  note  executeil  by 
the  baseball  association  in  the  sum  of  $2.000i 

*'That  To  aecure  the  payment  of  said  $2,000. 
or  any  deficit  that  might  result  after  the  sale  of 
the  franchise,  property,  and  players  of  the  To- 
peka BaRebnII  Association  and  the  application 
of  the  proceeds  to  the  indebtedness  of  said  ball 
association  to  the  plaintiff,  the  directors,  acting 
individually,  entered  into  a  further  agreement 
with  the  plaintiff,  a  copy  of  said  agreement  ia  aa 
follows: 

"*1o  eonsideratloD  of  the  German-American 

State  Bank  having  agreed  this  day  to  loan  to  the 
Topeka  Basebnll  Association  nt  our  renuest  $2.- 
000.  additional  to  the  $9,800  and  $3,000  al- 
ready loaned  to  the  said  aasodatton,  I  hereby 
agree  to  indemnify  aaid  bank  against  lose  to  the 
amount  of  one-sixth  of  the  balance  of  said  sum 
of  $2,000  remaining  due  and  unpaid  after  tlie  ap- 
plication of  the  proceeds  of  the  sale  of  the  fran- 
chise, plaj^ers,  and  other  property  and  assets  of 
said  association  to  the  payment  of  al)  indebted- 
ness due  to  the  German-American  State  Bank: 
Provided,  however,  that  in  the  event  that  the 
absent  director,  C.  B.  Merriam.  shall  rImo  sign 
this  agreement  to  Indemnify,  or  ahall  deposit  a 
sufficient  sum  with  the  German-American  State 
Bank  to  assure  the  payment  of  his  proportion  of 
said  deficit,  then  and  In  that  event  this  agree- 
ment sball  not  be  binding  upon  any  of  tho  under* 
ugned  fur  more  tbau  one-seventh  of  said  delidt. 
^*  'Dated  Topeka.  Kan..  September  28,  1912. 
*'HSigned]  Arcb  M.  Catlin. 

"  'S.  J.  Bear. 

"  'Chester  Woodward. 

"'Guilford  Dudley. 

"*F.  P.  Mctzger. 

"'C.  B.  Merriam.' 
"That  Henry  Auerbach,  September  30,  1912, 
in  furtherance  of  the  agreement,  depoaited  with 
the  plaintiff  the  sum  of  $300  to  assure  the  pay* 
ment  of  bis  proporticm  of  said  deficit,  after  the 
sale  of  the  property  of  the  Topeka  Baseball  As- 
sociation, and  tbe  proceeds  thereof  were  applied 
to  tbe  indebtedness  of  said  associatiMi  to  the 
plaintiff,  and  that  said  deposit  was  made  by  the 
said  Henry  Auerbach  in  compliance  with  aaid 
agreement,  and  was  so  accepted  by  the  plaintiff, 
and  that  under  the  circumstances  existing  at 
that  time,  and  in  view  of  tbe  value  of  tbe  prop- 
erty of  the  Topeka  Baseball  Association,  it  ap- 
peared upon  reasonable  grounds  to  be  sufficient 
to  pay  one-seventh  of  the  deficit  if  the  property 
had  been  sold  at  that  time  for  ita  value  and  the 
proceeds  applied  upon  said  indebtedness. 

"At  the  time  of  tbe  execution  of  each  of  said' 
contracts  of  August  17  and  September  28,  1912, 
the  indebtedness  from  the  baseball  association 
to  tho  plaintiff  therein  referred  to  was  secured 
by  a  mortgage  to  the  plaintiff  covering  the  prop- 
erty of  the  association,  and  it  was  tbe  under- 
standing of  the  parties  signing  said  contracts 
that  the  aale  of  tbe  assets  of  the  association,  re- 
ferred to  therein,  should  be  a  private  sale,  and 
not  a  forced  sale  under  the  mortgage. 

"After  tbe  execution  of  said  contracts,  and 
at  the  request  of  tbe  plaintiff  said  ball  associa- 
tion executed  and  delivered  to  tbe  plaintiff  a 
new  mortgage  dated  June  1,  1914,  covering  all 
of  its  property  and  assets,  including  the  frau- 
chise  of  the  said  ball  association,  for  tbe  pur- 
pose of  securing  the  payment  of  the  debt  then 
owing  to  the  pfaintiS  by  the  said  ball  associa- 
tion. 

"That  on  the  30th  day  of  June.  1914.  five  tit 

tbe  directors  of  said  bnsehall  association,  one 
of  whom  was  the  defendant  in  this  action,  act- 
ing individually,  executed  and  delivered  to  the 

{ilaintiff  a  contract,  a  copy  of  which  is  aa  fol- 
ows:  'We,  the  undersigned,  in  consideration  of 
the  German-Amorican  State  Bank  of  Topeka, 
Kan.,  renewing  the  existing  indebtedness  of  tho 
Topeka  Baseball  Association,  and  extending  tbe 
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ttme  fw  tha  pajment  of  the  aame  to  Hard)  1, 
191S,  do  hereby  giro  oar  couaeot  to  the  said  re- 
newal, and  we  do  hereby  further  a^ree  that  our 
jndividaal  ruaranteei  protecting  said  German- 
AmerioaD  State  Bank  against  any  loss,  each  to 
the  extent  ot  ono-Beventh  of  any  balance  or  de- 
ficiency of  the  sum  remaining  due  upon  aaid  debt 
after  the  application  of  the  proceeds  of  the  aale 
ot  the  franchise,  players,  and  all  other  property 
and  assets  of  said  association  to  the  payment  of 
said  indebtednees,  shall  continue  and  shal]  cover 
any  renewal  notes  covering  said  indebtedness 
ozecuted  by  the  Topeka  Baseball  Association.' 

"That  afterwards,  and  prior  to  the  18th  day 
of  January,  1915,  the  plaintiff,  deeming  itself 
insecure,  declared  the  indebtedness  due,  took 
possession  of  the  property  described  in  the  rnort* 
gage,  and  in  pursuance  of  the  terms  of  the  mort* 
gage,  and  after  due  notice,  in  accordance  with 
the  statutes  of  the  state  of  Kansas,  sold  in  bulk, 
at  public  sale,  all  of  the  property  and  assets. 
Including  the  franchise  of  the  Topeka  Baseball 
Association,  for  the  gum  of  $1,000. 

"The  sale  conducted  under  said  mortgage  was 
held  in  tbe  back  or  directors'  room  of  the  plain- 
tiff bank  at  the  place  stated  in  tho  written  no- 
tice of  sale  introduced  In  evidence,  marked 
P-IS,  and  made  a  part  hereof.  Copies  of  thia 
notice  were  posted  on  telopbone  or  telegraph 
poles  within  two  or  three  blocks  of  tbe  bank  and 
place  of  sale  at  least  ten  days  prior  to  the  sale, 
aaid  poles  being  public  places  within  said  city. 
The  place  of  sale  was  about  a  mile  and  a  half 
from  the  ball  park  owned  by  the  baseball  aaao- 
ciation,  tbe  lease  covering  which  and  all  the 
buildings  and  improvements  thereon  were  cover- 
ed by  said  mortgage  and  sold  at  said  saloi  None 
of  the  property  sold  was  exhibited  at  such  aale. 

"The  property  of  the  baseball  association  sold 
at  said  sale  had  no  cash  salable  valuo  at  the  time 
of  such  mortgage  sale,  or  at  the  time  it  was  sold 
to  Savage,  as  hereinafter  found.  In  connection 
with  the  franchise  the  property  has  a  contingent 
-value  of  from  $6,000  to  $10,000,  depending 
largely  on  tbe  sale  of  players  held  under  con- 
tract. 

"After  the  sale  of  said  property,  and  with  the 
knowledge  of  tbe  circumstances  of  the  sale  and 

Eriee  for  which  tbe  property  was  sold,  the  base- 
all  aasodation,  acting  through  its  directors,  and 
upon  the  proposition  made  by  the  plaintiEf  that 
it  and  its  directors  should  have  ten  days  within 
which  to  repurdiase  the  property  for  $10,000, 
which  was  to  be  in  full  payment  of  the  indebted- 
ness to  the  bank,  tried  to  sell  the  property  to 
one  Savage.  Being  unable  to  sell  the  property 
within  ten  days,  a  further  extension  of  time  was 
asked  for  by  them  within  which  to  sell  tbe  same, 
whidi  further  extension  the  plaintiff  refused  to 
grant. 

"On  March  3.  1915,  the  plaintiff,  through  one 
of  its  officers,  sold  to  John  Savage  the  property 
purchased  at  the  mortgage  sale  by  written'  con- 
tract of  sale  of  said  date,  introduced  in  evidence 
and  marked  D-22,  ■  and  made  a  part  hereof, 
which  sale  was  for  tho  sum  of  $7,500,  payable 
in  a  note  of  a  new  baseball  corporation  to  be 
formed,  for  $5,000,  indorsed  personally  by  Sav- 
age, due  in  two  years,  with  interest,  with  $15,- 
000  of  the  capital  stock  of  the  new  corporation 
deposited  with  the  plaintiff  as  collateral  security 
to  tbe  note,  the  balance  of  tbe  purchase  price, 
$2,500,  to  be  paid  in  stock  of  said  new  corpora- 
tion, aa  appears  by  the  terms  of  said  contract 
of  aale. 

"The  plaintiff  bad  performed  tho  conditions 
find  agreements  of  the  contract  of  indemnity  set 
up  In  the  amended  petition  of  plaintiff.  It  did 
not,  however,  wait  open  the  baseball  aaaocia- 
lloD  for  the  payment  it  all  tho  indebtedness  un- 
til March  1, 1916,  the  date  named  in  the  contract 
of  June  30,  1914,  a  copy  of  which  is  set  out  in 
finding  14,  but  declared  tbe  indebtedness  due  and 
wM  UM  property  in  January.  191S,  aa  bereia- 
bdEm  fonnd.  applying  tbe  aue  prie^  $1.00(^  on 
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the  indebtedness.   Tbe  balance  of  the  indebted- 
neas  has  not  been  paid. 
"The  defendant  is  indebted  to  the  plaintiff  in 

the  sum  of  ^2,278. 72,  the  same  being  one-seventh 
of  the  deficit  remaining  unpaid  after  tbe  appli- 
cation ot  the  proceeda  of  the  sale  of  the  assets 
and  property  of  the  Topeka  Baseball  Aaaocia- 
tlon  to  tbe  indebtedness  hereinbefore  found  of 
the  associatioD  to  tbe  plaintiff  bank." 

[1]  1.  The  defendant  urges  that,  because 
Auerbacb  did  not  deposit  a  sum  aufflctent  to 
discharge  one-seventh  of  tbe  obligation,  the 
defendant  la  not  liable  on  either  of  the  first 
two  contracts.  The  obligations  described  in 
these  contracts  amounted  to  $12,800.  one- 
seventh  of  which  was  more  than  $1,800. 
Auerbach  deposited  $1,100  to  cover  his  share 
of  these  obligations.  There  was  nothing  to 
show  that  either  Auerbach  or  the  beiik 
fraudulently  did  anytUug  to  avoid  Auer- 
bacb*B  depositing  a  larger  sum.  It  must  be 
assumed  that  they  acted  In  good  faith  and 
took  into  consideration  tbe  value  of  the  prop- 
erty of  the  defendant  association.  The  prop- 
erty at  that  time  had  some  value.  The  de- 
fendant should  not  be  released  from  his  obli- 
gation on  account  of  the  smallness  of  Auei^ 
bach's  deposit,  until  it  is  shown  that  Ane1^ 
bach  or  the  defendant,  or  both,  acted  without 
good  faith  In  tbe  matter. 

[2]  2.  Tbe  defendant  contends  that  he  is 
not  liable  on  either  of  the  contracts  for  the 
following  reasons:  That  there  was  no  sale 
of  the  property  sudi  as  was  contemplated  in 
tbe  contracts;  that  the  sale  took  place  be* 
fore  March  1,  1015,  in  violation  of  the  Con- 
tract of  June  30.  1914.  and  that  tbe  Judg- 
ment rendered  against  him  was  for  more 
than  one-seventh  of  tbe  loss  sustained  by 
the  plaintiff.  These  propositions  are  so  in- 
terwoven that  they  can  best  be  dlacnssed  and 
disposed  of  together. 

The  chattel  mortgage  sale  was  a  forced 
sale,  made  in  violation  of  the  spirit  of  all 
tbe  agreements  between  tbe  plaintiff  and  the 
defendant  The  sale  was  within  the  terms 
of  tbe  contract  between  the  plaintiff  and  the 
baseball  assodatlon.  The  liability  son^t  to 
be  enforced  was  not  the  liability  of  tbe  base- 
ball association,  but  that  of  the  defendant 
Tbe  defendant's  contract  was  to  Indemnify 
tbe  plaintiff  against  loss.  Tbe  lorn  sustained 
by  tbe  plaintiff  was  the  difference  between 
the  value  of  the  propoty  at  the  time  it  was 
sold  to  Savage,  and  the  amount  of  the  plain- 
tiff's claim  against  the  baseball  associatioa. 
It  was  difficult  to  determine  the  valne  of  the 
property  and  of  the  franchise  sold  to  Sarage. 
The  amount  fbr  whldi  the  property  sold  at 
the  diattel  mortgage  sale  cannot  be  said  to 
represent  Its  value  at  that  time.  The  amount 
named  as  the  price  paid  by  Savage  Cor  Uw 
property  and  the  frandblse  was  probably  as 
near  th^r  value  as  could  be  ascertained. 
TbAt  amoimt  was  17,500. 

Aoerbadi,  by  depositing  $1 JOO  to  meet  his 
share  of  the  obligation  under  the  nmttacts 
set  out  in  the  fifth  and  sixth  findings  of  fkct 
and  by  d^o^Ung  |S00  to  meet  bis  shan  U 
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the  obligation  under  the  contract  set  oot  In 
the  tenth  'finding  of  fact,  complied  with  those 
agreemraits  on  his  part ;  and  If  the  amounts 
deposited  by  him-  were  not  sufficient  to  pay 
one-serenth  of  the  entire  obligation,  the  loss 
oocaaloned  thereby  must  be  sustained  by  the 
Idaintlff.  and  cannot  be  used  to  augment  the 
obligation  of  Woodward.  It  does  not  appear 
from  the  abstract  how  ttils  matter  wu  de- 
termined by  the  triaX  court 

Seven  thousand  fire  hundred  dollara  should 
be  deducted  from  the  total  debt  of  the  base- 
bftU  association,  the  payment  of  which  was 
guaranteed  by  the  defiant  and  his  asso- 
ciates, and  judgment  should  be  rendered 
against  the  dtfoulant  lor  onfraerenth  of  the 
remainder. 

The  trial  court  is  directed  to  modify  its 
Judgmoit  as  herein  Indicated,  and,  upon  be- 
ing 80  modified,  the  judgment  Is  afllnned. 
AU  the  Justices  concurring. 


tm  Kan.  110)   

KIESGHBURG  v.  NOTHERN  at  aL* 
(No.  20683.) 

(Suprotte  Oonrt  of  Kansas.  June  9;  10170 
(Byttahm*  Ig  th«  Court.) 

1.  CONTBACTS  ^>1&~-BKV0CATI0N  OF  OfTSB— 
ACCEPTANCK. 

^*bere  an  offer  is  made  b7  a  TCDdor  to  as- 
riini  his  rifcbt  (n  s  certificate  of  pnrchase.  issued 
under  a  foreclosore  sale,  (or  a  certain  sum  if 
accepted  within  a  fixed  time,  It  may  be  revoked 
by  him  until  it  i»  accepted;  but,  if  tbe  veodee 
elects  to  accept  tbe  offer  and  gives  notice  of  his 
acceptance  within  the  time  limited,  sudi  an  ac- 
cepted offer  fixes  the  obligations  of  the  parties 
and  becomes  a  binding  contract,  and  the  execo* 
tion  of  the  aasignment  and  the  payment  of  the 
cqnsi'IeratioQ  must  then  be  made  within  a  rea- 
sonable time. 

tEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  57-60.] 

2.  Contracts  «=>22(1),  24— Offbb— Fobk  of 

ACCEPTANCa. 

To  be  effecUve,  tbe  acceptance  must  comply 
with  the  terms  of  the  offer,  and,  if  it  prescribes 
a  method  of  sifEnifying  acceptance  or  the  condi- 
tions upon  which  the  acceptance  must  be  made, 
such  method  or  conditions  must  be  followed; 
bot,  when  it  is  not  so  prescribed,  acceptance 
may  be  made  by  any  legal  means. 

[E3d.  Note.— For  other  coses,  aee  Contracts, 
Cent.  Dig.  |f  67-77,  79-84,  87-fl2,  XOO-108.] 

3.  CONTBACTS  *=»I6— MORTOAGES  ®=>552— AB- 

SioKifENT  OF  Certificate  op  ruRCiiASs  — 

BaASSIGnMBN-t^DBFBNBB  OF  IlLBOALITT. 

When  tbe  contract  becomes  effectual  by  an 
acceptance,  the  vendee  may  assign  his  rights  in 
it  to  another,  and  it  ta  held  herein  that  the 
Tvndor,  having  recognized  t'.ie  validity  of  the 
aasignmeot  made  by  the  ventlee  and  the  rights 
«f  the  assignee,  Is  not  permitted  thereafter  to 
set  up  the  defense  that  the  assignmeat  was  U- 
1^1. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Diir.  M  49-56,  71-G2;  Mortgages,  CenL 
Dig.  i  1680.y  .  ^ 

Appeal  from  District  Court,  Saline  County. 
Action  by  Albert  F.  Nleschburg  against  J. 
R.  Nothem  and  others.  Judgment  for  plaln- 


tiff,  and  defendant  J.  B.  Nothem  amteals. 
Affirmed. 

David  Ritchie,  of  Salina,  f<n>  appellant  J. 
A.  Fleming  and  Burch,  Litowlch  ft  Royce, 
all  of  Salina,  for  appellee. 

JOHNSTON,  C.  J.  J.  R.  Nothem,  who 
held  a  second  mortgage  on  property  belong- 
ing to  W.  T.  Chase,  foreclosed  the  same,  bid 
in  the  property  at  sheriCTe  sale  for  $1,660, 
and  afterward  on  February  10,  1916,  offered 
to  assign  his  interest  In  the  property,  under 
the  certificate  of  purchase,  to  Chase  for  $1,- 
200,  providing  the  latter  acted  upon  the  prop- 
osition on  or  before  Saturday  the  12th  of 
Febmary.  Tbe  following  memorandum  was 
made: 

"I  hereby  agree  with  W.  T.  Chase  to  take  $1,- 
200.00  in  cash  on  or  before  Satnrday  night  2— 
12—1916,  for  my  second  mortgage  on  S.  %  S. 
W.  ^  33—13-^  and  release  it  of  record  with 
all  expenses  paid,  and  W.  T.  Chase  agrees  to 
either  take  or  reject  same  on  aaid  data  3.  B. 
Notham.  W.  T.  Chase." 

The  nesEt  day  Chase's  agent,  Kell,  telephon- 
ed an  acceptance  to  Nothem,  telling  him  the 
money  would  be  ready  for  him,  and  arrai^ 
menta  were  made  at  that  time  for  the  parties 
to  meet  the  following  day  to  dose  the  trans- 
action. Some  time  before  the  next  da;, 
Cliase  assigned  hla  rights  under  this  agree- 
ment to  Altwrt  F.  Nleschburg,  to  whom  he 
also  conveyed  his  equity  In  the  property.  On 
the  following  day,  Nothem  and  Kell  met  at 
the  office  of  Nothera'B  attorney,  who  Insisted 
that  the  proper  method  of  transferring  the 
certificate  was  by  written  assljjnment,  and 
he,  accordingly,  drew  up  an  assignment  of 
the  certificate  to  Nleschburg,  and  tbe  instni- 
ment  was  signed  and  acknowledged  by  Noth- 
em and  his  wife.  Due  to  tbe  fact  that  it 
was  necessary  to  take  tbe  assigniuent  out  In 
tbe  country  for  Mrs.  Notbern's  slf:nature  and 
the  fftct  that  the  bank  would  be  closed  by 
tbe  time  It  was  returned,  the  parties  all 
agreed  to  postpone  the  final  transfer  and 
payment  until  the  following  Monday.  On 
Monday  morning,  Nothem  refused  to  com- 
plete the  transaction  unless  he  received  $1,- 
400  for  the  assignment  On  tbe  previous 
Friday,  Nleschburg  had  placed  money  In  the 
bank  for  use  in  fulfilling  his  contract,  but  hla 
offer  of  payment  of  $1,200  was  refused. 

Nleschburg  brought  this  action  to  enforce 
Notbern's  contract,  and  he  alleged  that  the 
memorandum  mode  on  February  10th, 
through  mutual  mistake  of  the  parties,  foiled 
to  show  the  exact  agreement  made,  and  that 
the  contract  should  be  reformed  to  show  that 
the  defendant  In  consideration  of  $1,200 
agreed  to  assign  the  certificate  of  purchase 
and  his  interest  In  tbe  premises  to  Chase,  and 
that  the  "second  party  agrees  that  he  will 
on  or  before  said  time  accept  or  reject  the 
proposition  of  first  party  to  accept  said  sum 
for  said  certificate  of  purchase,  and  U  be 
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so  accepts  that  he  will  pay  to  first  party  at 
sail}  time  eald  sum  of  money."  The  petition 
prayed  tor  a  specific  performance  of  the  con- 
tract as  reformed.  Defendant  alleged  that 
he  was  Induced  by  Chase's  agent.  Sell,  to 
make  the  $1^00  offer  by  false  representa- 
tions that  the  party  who  held  the  first  mort- 
gage on  the  premises,  which  was  executed  by 
defendant,  was  about  to  enforce  It  against 
the  latter.  It  was  also  alleged  that  the 
agreement  was  without  consideration,  and 
that  the  offer  made  by  defendant  was  with- 
drawn before  acceptance  or  performance  by 
plaintiff.  The  court  found  In  favor  of  the 
plaintiff,  ordering  the  contract  to  be  reform- 
ed and  decreeing  that  It  be  ipeciflcaUy  en- 
forced. 

[1. 2]  The  merits  of  the  controversy  He 
within  a  very  narrow  compass.  Did  the 
offer  made  by  defendant  and  accepted  by 
Chase  become  a  binding  and  valid  contract, 
or  was  it  no  more  than  an  offer  which  de- 
fendant was  at  liberty  to  withdraw  at  any 
time  before  payment  of  the  consideration  was 
made?  Defendant's  agreement  wns  an  offer 
to  sell  and  transfer  his  Interest  accjulred  un- 
der a  certificate  of  purchase  at  a  fixed  price 
within  a  given  time.  It  was  subject  to  revo- 
cation until  there  was  a  valid  acceptance  of 
the  offer.  Although  unilateral  at  Its  incep- 
tion, it  became  bilateral  aud  absolute  when 
the  offer  was  accepted  according  to  Its  terms, 
and  thereafter  the  obligations  of  the  defend- 
ant and  the  vendee  were  mutual  and  could 
be  specifically  enforced.  Chudsey  t.  Condley, 
62  Kan.  853,  62  Pac.  663.  The  acceptance  In 
such  a  case  nmst,  of  course,  correspond  with 
the  offer,  and.  If  they  accord,  the  agreement 
becomes  complete  and  binding  fnmi  the  date 
of  acceptance.  Caldwell  v.  Frazier,  65  Kan. 
24,  68  Vac  1076.  The  reciprocal  promises  of 
Che  parties  afforded  sufficient  consldwatlon. 
The  unequivocal  promise  of  the  vendee  that 
the  offer  was  accepted  and  that  payment 
would  be  made  when  the  as^ument  was 
executed  on  the  following  day  consummated 
a  valid  contract  If  the  offer  had  prescribed 
a  particular  method  of  acceptance,  or  had 
prescribed  certain  condltlous,  compliance 
with  such  method  or  conditions  would  have 
been  essential  to  a  ratld  acceptance.  There 
was  nothing  In  the  defendant's  offer  prescrib- 
ing a  method  by  which  the  vendee  should 
signify  his  acceptance,  and  no  question  was 
raised  by  the  defendant  as  to  the  sutlic-iency 
of  the  notice  or  the  form  of  acceptance  when 
they  were  given  and  made.  The  offer  did 
not  provide  that  it  should  not  become  bind- 
ing and  effective  until  payment  or  tender  of 
payment  was  made,  and  If,  when  the  offer 
was  first  made,  the  vendee  had  then  agreed 
to  accept  it,  the  contract  would  at  once  have 
become  binding,  and  the  parties  would  have 
had  a  reasonable  time  to  execute  the  assign- 
ment and  make  the  payment. 

In  Breen  v.  Mayne,  141  Iowa,  399,  118  N. 
W.  441,  there  was  an  cation  to  purchase  land 


I  before  a  fixed  time  at  an  agreed  price  payable 
.  upon  the  delivery  of  the  deed,  and  it  was 
'  held  that  the  vendee  might  indicate  bis  ac- 
'  ceptance  within  the  specified  time  in  any 
lawful  method,  and  that  the  making  of  the 
deed  and  the  payment  of  the  purchase  price 
I  were  matters  to  be  performed  within  a  rea- 
sonable time  and  were  not  essential  to  the 
completion  of  the  contract   See,  also.  Mans- 
field V.  Ilodgdon,  147  Mass.  304.  17  X.  E.  544 : 
Penna.  Mining  Co.  v.  Smith,  Appellant  207 
Pa.  210,  56  Atl.  426;  Penna.  Mining  Co.  v. 
Martin,  Appellant  210  Pa.  5.3.  59  AO.  436; 
Watson  V.  Coast,  35  ,W.  Va.  463.  14  S.  E.  249. 
!    Here  the  defendant  treated  the  acceptance 
'  as  sufficient  when  it  was  made  and  agreed 
j  to  complete  the  transaction  and  make  tbe 
■  transfer  on  the  following  Saturday,  which 
was  within  the  time  fixed  in  the  offer;  not 
only  that,  but  he  executed  the  assignment 
and  procured  his  wife  to  Join  in  the  execu- 
tion, and  the  delivery  would  have  fjeon  made 
and  the  transaction  closed  on  Saturday  but 
for  the  agreement  of  the  parties,  made  for 
their  own  convenience,  to  postpone  the  com- 
pletion until  the  following  Monday. 
'    Defeodont  cites  Winders  v.  Kenan,  161  N. 
iC.  628,  77  S.  E.  687,  which  holds  that  the 
acceptance  must  accord  with  the  terms  of  the 
offer,  and.  If  they  do  not  accord,  the  parties 
are  not  bound.    Some  of  the  lan^nge  used 
proceeds  on  the  theory  that  something  more 
than  notice  of  acceptance  Is  essential  to  a 
valid  contract.    However,  the  contract  in 
that  case  was  'Interpreted  to  mean  tliat  pay- 
ments were  essential  to  the  acceptance  of  the 
offer,  and  it  was  also  held  that  the  vendee 
had  never  offered  to  pay  the  stipulated 
amount 

1  Ind.  &  Ark.  Lbr.  &  Mfg.  Co.  v.  Pharr,  82 
Ark.  573,  102  S.  W.  6S6,  Is  also  cited  as  op- 
posed to  the  ruling  herein.  That  case  ap- 
proves the  rule  that,  if  the  optionee  elects  to 
accept  an  offer  according  to  Its  terms  within 
the  time  limited  and  gives  notice  of  accept- 
ance to  the  owner,  the  accepted  offer  becomes 
a  binding  contract.  There,  however,  the  let- 
ter written  by  the  holder  of  the  option  was 
deemed  to  be  Insufilclent  to  constitute  an  ac- 
ceptance. It  did  not  say  that  the  defendant 
accepted  the  offer,  and.  besides,  the  letter 
showed  that  the  steps  which  he  proposed  to 
take  towards  acceptance  \yere  not  to  be  tak- 
en until  after  the  e.\ptratIon  of  the  option. 

I  [31  There  is  nothing  substantial  In  the  ob- 
jection that  the  rights  of  Chase  could  not  be 
assigned  and  transferred  to  the  plaintiff. 
When  the  offer  was  accepted  by  Chase,  It  be- 
came a  valid  contract  for  the  sale  of  the  in- 
terest held  by  the  defendant  and  it  was  sub- 
ject to  assignment   When  defendant  was  In- 

,  formed  of  the  assignment,  no  objection  was 
made  upon  that  ground,  nor  in  fact  upon  any 

;  other.  The  assignment  of  the  certificate 
which  was  prepared  and  which  was  signed 
by  the  defendant  was  made  to  tbe  plaintiff, 
and  not  to  Chase,  and  by  agreement  It  was 
left  in  the  custody  of  defendant's  att«ii^ 
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until  the  transfer  should  be  completed  on  the 
fbllowlng  Monday.  Having  recognized  the 
TBlldity  of  the  asslgriment  to  plaintiff  and 
bis  rights  as  assignee,  It  was  too  late  for 
blm  to  "mend  his  hold,"  wlien  the  action  was 
brought,  by  an  objection  to  the  anlgnment 
to  plaintiff. 

Tbe  Judgment  la  affirmed.  All  the  Jnatlcea 
concorring. 

<1«1  Kan.  m 

FIRST  NAT.  BANE  OF  EUREKA  T, 
WILSON  etal.   (No.  20740.) 

(Supreoao  Court  of  Kansas.   June  9,  1017.) 

(SvUobut  ly  thu  Court.) 

1.  Banks  and  Bakkino  «c3»2({1(8)— National 
Bank  —  Acts  of  Omcus  —  DnnMSS  or 

Ultra  Vises. 
Where  a  natioDal  bank  imdertakes  tbroug'h 
its  officers  to  attsist  a  customer  in  the  Gnancial 
traojiaction  of  exchangios  her  land  for  certain 
lien  uotes  and  other  property,  and  agrees  to  hold 
the  deed  conveyiug  the  land  to  the  cuatomer  un- 
til the  lien  aotes  iuiould  be  properly  indorsed  by 
the  other  party  guaranteeing  their  payment,  and 
the  officera  of  the  bank  after  receiving  cooipen* 
satton  for  their  services  accept  the  notes  with- 
out the  proper  indorseaient  and  then  deliver  the 
cuBtomcr'B  deed  to  the  land^  in  violation  of  their 
agreement,  by  reason  of  whidi  the  customer  suf- 
fers loss,  the  bank  may  not,  when  sued  tot  the 
loss  so  occasioned  and  after  enjoying  the  bene- 
fits of  the  transuction,  set  up  the  defense  that 
the  agreement  made  and  the  busineaa' done  was 
in  excess  of  its  charter  powers,  nor  escape  lia- 
bility upon  the  ground  that  the  acts  of  its  olli- 
cerB  were  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  »06,  907.] 

2.  Banks  and  Banking  ^>2G2  —  Nationax, 
Bank— Acts  or  OFncERft— Aoenct. 

Under  the  evidence,  it  is  held,  that  the  offi- 
cers of  the  bank  in  making  and  carrying  out 
the  agreement  were  acting  for  the  bank,  and  not 
for  themselves  iniHvidually. 

[Ed.  Note.— For  other  caasa.  see  Banks  and 
Banking,  Cent.  Dig.  U  1001-1006.] 

Appeal  fr<mi  Dlatrict  Court,  Sedgwick 

County. 

Action  by  the  First  National  Bank  of 
Eureka  against  Nannie  Wilson  and  another, 
with  crosti-petttlon  setting  up  a  counterclaim. 
Judgment  for  defendants,  and  plaintiff  a.j^ 
peals.  Aitirmed. 

Howard  J.  Hodgson,  of  Eureka,  and  Camp- 
bell &  Campbell,  of  Wichita,  for  appellant. 
Foulke,  Matson  &  Wall,  of  Wichita,  for  ap- 
pellees. 

JOHNSTON,  C.  J.  The  First  National 
Bank  of  Eureka  brought  this  action  against 
Nannie  Wilson  and  Mamie  El  Wilson  upon  a 
promissory  note  given  in  renewal  of  a  note 
dated  December  17,  1910.  The  defendants 
filed  a  cross-petition  setting  up  a  couuter- 
clalm  to  the  bank's  demand.  The  Jury's  ver- 
dict was  In  favor  of  the  defendants,  who  re- 
co^'ered  Judgment  for  coatSL  The  plalntlfl 
appeals. 

[2)  The  facts  ni>on  which  the  defendants* 
counterclaim  was  based  were  substantially  as 


follows:  About  S^tember,  1910,  the  de- 
fendant Nannie  Wilson  entered  Into  an  oral 
agreement  with  Ira  A.  Braden  to  exchange 
ber  land  in  Greenwood  county  and  some  per- 
sonal property  for  certain  land  in  Texas 
and  five  vendor's  lien  notes  belonging  to 
Braden.  Desiring  to  have  her  agreement  in 
writing  and  her  interests  carefully  protected, 
she  sought  the  assistance  of  the  plaintiff 
bank,  and  the  assistant  cashier  referred  her 
to  Ira  P.  Nye,  then  vice  president  of  the  bank. 
He  undertook  to  draw  up  a  cfmtract  showing 
the  agreement  between  defendant  and  Bra- 
den, to  look  after  her  Interests  in  the  trans- 
action, and  to  see  that  she  was  fully  pro- 
tected in  the  exchange  of  properties.  The 
vice  president  was  Instructed  to  deliver  the 
papers  conveying  the  defendant's  property 
to  Braden  upon  the  letter's  fully  complying 
with  his  part  of  the  agreement,  part  of  which 
was  to  furnish  an  abstract  showing  a  good 
merchantable  title  to  the  Texas  proi>erty  and 
also  to  guarantee  the  payment  of  the  vendor's 
lien  notes  by  his  indorsemcut.  This  part  of 
the  agreement  as  Incorporated  In  the  contract 
written  by  Nye  was  expressed  as  follows: 

"And  to  furnish  abstract  showing  good  mer- 
chantable title  and  to  indorse,  assign,  transfer 
and  set  over  to  said  first  party  (Nannie  A\'il8on), 
Bv«  certain  promisaory  notes  for  Sl,l&tt.60 
each." 

The  flret  of  these  notes  became  dne  Jano- 
ary  1,  1011.  N^e  delivered  to  Braden  the 
papers  conveying  title  to  defoidant's  proper- 
ty, but  accepted  the  vendor's  Hen  notes  from 
Bradm  Indorsed  without  recourse,  and  the 
abatruct  which  he  aocwted  failed  to  show 
good  title  to  the  Texas  land.  Hie  defendant 
was  unable  to  ct^lect  paymmt  of  the  lieu 
notes  when  due,  and,  being  unable  to  resort 
to  Braden  for  their  payment,  had  to  take  the 
land  securing  the  notes,  from  which  she  was 
unable  to  realise  thtiir  full  value.  This  fact, 
together  with  the  partial  failure  of  title  to 
the  TeXAa  land,  subjected  defendant  to  a  loss 
much  greater  than  the  amount  of  the  plain- 
tUTa  demand ;  but,  the  statute  of  limitations 
having  run  against  her  claim,  she  fras  not  al- 
lowed to  offset  more  than  the  amount  of  the 
plaintiff's  claim  against  her.  It  was  In  ex- 
pectation of  realizing  upon  the  flrst  lien  note 
due  January  1,  1911,  which  was  left  with 
plaintiff  bauk  for  collection,  that  defendant 
had  twrrowed  from  plaintiff  the  $700  tor 
which  she  executed  her  note.  A  renewal  note 
for  this  Indebtedness  was  the  note  sued  upon 
in  this  actiiKi  by  plaintiff. 

The  bank  contends  that  Nye  acted  for  him- 
self In  the  transactions  with  defendant,  and 
not  for  the  bank,  nor  as  an  officer  of  the  bank. 
This  was  a  question  of  fact  upon  which  the 
evidence  was  conSictlng,  and  It  may  safely  be 
said  that  the  finding  that  he  was  acting  tor 
the  bank  Is  not  without  support  Defendant 
was  unwilling  to  close  the  deal  unless  the 
bank  wonld  take  care  of  her  interests  and 
see  that  she  had  a  square  deal.   She  there* 
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fore  applied  to  the  bank,  and  Its  vice  presi- 
dent undertook  to  protect  her  interests,  and, 
among  other  things,  to  obtain  the  Indorsement 
of  the  lien  notes  by  Braden.  At  this  time, 
she  asked  the  vice  president  the  questicHi: 
"Will  your  bank  stand  back  of  me  in  this 
transaction?  Will  you  draw  the  wmtract 
and  stand  by  It?"  And  he  answered,  "Cer- 
tainly." In  the  contract  which  was  drawn  up 
It  was  provided  that  the  deeds,  abstracts,  and 
papers  should  be  deposited  In  the  bank.  In 
the  correspondence  conducted  in  carrying  out 
the  trausactioD  most  of  the  letters  written  by 
Nye  were  signed  as  vice  president.  After  the 
deed  was  executed  by  defendant  and  left  in 
the  bank  and  the  question  of  its  delivery 
arose,  the  vice  president  said: 

"You  can  trust  tbii  bank,  Mrs.  Wllatm.  It 
will  be  all  right  for  you  to  leave  this  deed  rign- 
ed  here,  and  we  will  see  that  it  is  not  dellveml 
to  Mr.  Braden  until  bis  securities  are  approved." 

In  one  letter  wrltt«i  l^.Nye  to  defendant 
as  to  the  collection  by  the  bank  of  one  of  the 
lien  notes  he  said: 

"Tou  see  be  made  it  payable  to  you,  nnd 
without  your  indorsement  we  could  not  col- 
lect it," 

Later,  according  to  the-  defendant's  testi- 
mony, the  cashier  told  Uamie  Wilson,  the 
daughter  of  defendant,  that  the  bank  had 
handled  the  deal  vezy  badly  for  her  moth&e, 
and  added: 

"If  I  had  been  in  the  bank  at  the  time,  your 
Dwtlier  should  never  have  made  the  deaL" 

A  number  of  tsthec  letters  writtw  by  the 
Tlce  president  tended  In  some  degree  to  show 
that  it  was  a  bank,  rather  than  an  Indlvtdoal, 
transaction.  A  charge  of  $20  was  made  for 
transacting  the  business,  and  this  the  defend- 
ant paid.  Under  the  evidence.  It  most  be 
held  that  the  verdict  settles  the  dispute  as  to 
the  capacity  in  whldi  the  vice  pr^ddent  was 
acting,  and  is  a  final  determlnatlim  that  he 
was  acting  for  the  bank  throughout  the  trans- 
action. 

[1]  There  Is  a  contention,  however,  that 
the  business  was  beyond  the  scope  of  the 
bank's  charter  powers,  and  that  it  could  not 
be  bound  by  the  acts  or  agreements  of  its 
officers.  The  preparation  of  the  contract 
and  examination  of  abstracts  are  probably 
outside  the  scope  of  the  ordinary  business  of 
banking,  but  the  handling  of  the  notes  and 
securities  and  the  collection  of  them  were  in- 
cidental to  the  banking  business.  It  Is  well 
known  that  country  banks  exercise  many  of 
the  duties  and  powers  of  loan  and  tmst  com- 
panies and  assist  thdr  patrons  in  closing  up 
finantial  deals  like  the  one  under  considera- 
tion. But  granting  that  the  officers  exceeded 
the  charter  powers  of  the  bank  to  some  ex- 
tent, it  undertook  the  business,  transacted  it 
in  a  way,  and  accepted  MMnpensation  for  its 
services  and  for  the  responsibility  which  it 
assumed.  It  failed  to  perform  Its  agreement. 
In  that  it  accepted  the  notes  without  indorse- 
ment and  guaranty  and  delivered  the  executed 


deed  of  defendant  which  It  was  holding. 
Banks,  like  individuals,  are  liable  for  the 
wrongs  which  they  commit  and  the  injuries 
which  they  cause.  In  a  consunmiated  trans- 
action wherein  it  gained  an  advantage  and 
occasioned  an  Injury  and  loss  to  defendant, 
it  cannot  defend  by  saying  that  it  exceeded 
Its  charter  powers  when  it  made  the  agree- 
ment and  undertook  to  perform  It  It  is  not 
permitted  to  enjoy  the  beneflts  of  a  transac- 
tion like  this,  even  If  it  be  not  strictly  with- 
in the  business  of  banking  nor  incidental  to 
It,  and  escape  liability  upon  the  ground  that 
Its  acts  were  ultra  vires.  Cooper  v.  National 
Bank.  40  Kan.  5,  18  Pac.  937:  Town  Co.  v. 
Morris,  43  Kan.  282,  23  Paa  S6S :  Town  Co. 
V.  RusseU.  46  Kao.  3S2,  20  Pac.  715;  Town 
Co.  V.  Unccdn,  06  Kan.  145,  42  Pac'  706;  RaU- 
road  Co.  v.  Johnson,  68  Kan.  175,  48  Pac. 
847;  Opera  House  Co.  v.  Loan  Association. 
50  Kan.  778,  53  I'ac.  7G1;  Harris  v.  Gas  Co., 
76  Kan.  7S0.  02  Paa  1123,  13  L.  B.  A.  (M. 
S.)  1171. 

It  must  be  held  tber^ore:  First,  that  the 
agreement  was  made  by  the  bank ;  and,  sec- 
ond, that  it  Is  responsible  for  the  injury  and 
loss  which  resulted  from  the  negligent  acts  of 
Its  officers. 

The  view  taken  disposes  of  the  objections 
made  to  the  rulings  upon  evidence  and  also 
to  the  instructions.  We  find  no  material  er> 
ror  in  the  proceedings,  and  therefore  the 
judgment  Is  affirmed.  All  the  Justices  con- 
curring, 

aoi  Kan.  my 

RBTNOIiDS  V.  CLARK  et  al..  Board  of  Grain- 
field  Raral  High  School  DisL  No.  4 
et  aL    (No.  21401.) 
(Supreme  Court  of  Kansas.  June  19, 1917^ 

(SpttttUu  by  tk«  Court.) 

1.  ScBoou  AND  School  Districts  «=sg7(4>— 

CONSTBUCTION    BONDS— ELECTION— StATUTK. 

Aftor  a  rural  hi^b  school  district  has  been 
organized  by  proceedings  conducteH  under  chap- 
ter 311,  Laws  1915,  but  not  extending  to  the  vot- 
ing of  bonds  for  the  conttruction  of  a  building  or 
the  selecting  of  a  site,  an  election  to  determine 
the  qacation  of  issuing  bonds  for  tbe  construc- 
tion of  a  building  may  be  called  by  the  rural 
high  school  district  board  on  petition  presented 
to  such  board. 

[Kd.  Note.— For  other  cases,  see  Schools  and 
Scliool  Districts,  Cent  Dig.  |  226.] 

2.  iNJtJNCnON  ^=>l(i9  —  TEMPOaABT  InJTTNC- 

Tio  N— Dissolution— Notice. 
When  a  temporary  injunction  has  been 
granted  after  notice  and  s  hearing,  it  is  within 
the  discretion  of  the  district  court,  or  judge,  to 
hear  a  motion  to  dissolve  the  injunction,  notice 
having  been  given,  before  the  time  tor  trial  oa 
the  merits. 

[Ed.  Note.— For  other  cases,  see  InJanctioB» 

Gent  Dig.  U  372,-384,] 

Appeal  from  District  Court,  Gove  County. 

Action  for  Injunction  by  8.  S.  Reynolds 
against  Frank  B.  Clark  and  others  as  the 
Board  of  Grainfleld  Rural  High  School  Dis- 
trict No.  4  and  others.  Temporary  lnjanctl«i 
disserved,  and  plaintiff  appeals.  Affirmed. 
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R.  H.  Thompson,  of  Gove,  and  T.  Ij.  Bond, 
of  Salina,  for  appellant.  J.  P.  Coleman,  of 
Topeka,  for  appellees. 

BURCH,  3.  The  action  was  one  to  en- 
join the  Issuance  of  bonds  Toted  by  a  rural 
hlgb  school  district  to  enable  it  to  constract 
a  rural  high  school  bnlldlng.  A  temporary 
Injunction  was  dissolved,  and  the  plaintiff 
appeals. 

The  district  was  organized  under  the  rural 
high  school  district  act,  chapter  811,  Uiwa 
1015,  bat  the  organization  proceedings  did 
not  extend  to  the  voting  of  bonds  or  the  se- 
lecting of  a  site  for  a  building.  For  a  year 
or  more  a  rural  high  school  was  conducted 
in  a  rented  building.  In  February,  1017,  a 
petition  for  an  election  to  vote  bonds  for  the 
construction  of  a  building  was  presented  to 
the  rural  high  school  board.  The  bonrd  call- 
ed the  election,  the  election  was  held,  and 
the  result  was  favorable  to  the  Issuance  of 
bonds.  The  plaintiff  contends  the  election 
was  void  because  the  petition  was  not  pre- 
sented to  the  board  of  county  commlsstoners, 
and  the  election  was  not  called  by  that  body. 

Section  1  of  the  act  authorizes  electors 
residing  In  certain  territory  to  form  a  rural 
high  school  district  Section  2  reads  in  part 
as  follows: 

"Whenever  a  petition,  sisned  by  two-fiftbs  of 
the  legal  electors  residing  In  the  territory  of  the 
proposed  rural  high  school  district,  to  be  de- 
termined by  an  eaumeration  taken  for  this  par- 
pose,  shall  be  presented  to  the  board  of  county 
ctmuoissiooers  of  the  county  In  which  lies  tbs 
greatest  portion  of  territory  comprising  said  dis- 
trict, reciting  the  boundaries  of  said  proposed 
district  sod  requesting  said  board  of  county  com- 
misainners  to  call  a  special  election  to  vote  on 
establishing  and  locating  a  rural  high  school  and 
to  vote  bonds  for  the  construction  of  a  high 
school  building,  the  proposed  locatim  and  the 
amount  of  the  bonds  proposed  to  be  stated  in  the 
petition,  it  shall  be  the  duty  of  tho  board  of 
county  commissioners  forthwith' to  call  a  special 
election  In  said  proposed  district  to  vote  on  es- 
tablishing and  locaung  a  rural  high  school  and 
to  vote  bonds  therefor.^'  Gen.  Stat  191B,  |  9348. 

Section  8  provides  among  other  things  that 
If  the  territory  of  the  proposed  district  em- 
brace an  incorporated  city  ot  inortt  than  800 
population,  the  vote  in  city  and  country  must 
be  taken  and  counted  separately,  and  the 
proportion  to  form  a  rural  high  adioM  dis- 
trict must  carry  In  both  dty  and  country. 
Section  4  relates  to  canvass  of  the  vote,  re- 
port of  the  result,  and  election  and  term  of 
office  of  mral  high  school  district  officers. 
Section  G  relates  to  district  meetings,  board 
meetings,  and  the  levy  and  collection  of  tax- 
es.  Section  6  reads  as  follows: 

**rbe  rural  high  school  board  shall  have  tho 
care  and  control  of  all  property  belonging  to  the 
Uirh  school  district  and,  except  as  herein  pro- 
vided, shall  have  the  powers  prescribed  by  law 
for  school  district  boards.  The  rural  high  school 
board  is  hereby  authorized  to  secure  a  site,  se- 
lected as  provided  in  section  2  of  this  act,  either 
by  donation  or  puichase;  or  snch  site  may  be 
condemned  In  the  manner  provided  In  chapter 
86,  Session  I-sws  of  1909,  for  the  condemnation 
of  property  for  school  sites  in  dties  and  school 
districts."   Gen.  Stot  1915.  |  9351 

Other  provisions  of  the  act  cover  the  sub- 
jects of  taxation  wboi  tlie  district  lies  In  two 


or  more  counties,  supervision  by  the  county 
superintendent,  course  of  study,  admission  of 
pupils,  and  annexation  of  adjacent  territory. 

[1]  Considering  the  entire  act  In  the  light 
of  the  purpose  to  be  accomplished,  the  legisla- 
tive intention  is  clear  enough.  To  facilitate 
not  merely  the  Institution  but  the  speedy  In- 
stitution of  mral  high  schools,  authority  was 
given  to  organize  a  district,  select  a  site,  and 
vote  bonds  for  the  construction  of  a  building, 
all  at  one  election.  Electors  are  not  obliged, 
however,  to  avail  themselves  of  all  their 
privileges  at  once.  They  may  organize  a 
district,  and  the  district  may  then  elect  offi- 
cers, maintain  a  school,  levy  taxes,  and  oth- 
erwise fulfill  the  general  purpose  of  the  act 
In  the  beginning,  whether  full  advantage  of 
the  act  be  taken  or  not.  It  is  necessary  that 
some  competent  authority  pass  on  the  petition, 
call  the  election,  canvass  the  returns,  and  de- 
clare the  result  The  board  of  county  com- 
missioners was  chosen  as  the  proper  body  to 
do  this  for  a  "proposed"  district  After  a 
district  has  been  organized,  there  Is  no  rea- 
son why  it  should  not  conduct  a  bond  elec- 
tion and  select  the  site  for  a  high  schoirt 
building  without  outside  assistance  or  super- 
vision, as  well  as  conduct  other  elections,  con- 
stmct  the  building,  malnUhi  the  school,  levy 
taxes,  and  perform  other  corporate  functions. 

The  plaintiff  argues  that  the  provisions  of 
section  e  relating  to  selection  of  a  site  are 
Inconsistent  with  the  view  Just  stated.  Those 
protvialona  of  section  6  were  intended  as  a 
grant  and  not  as  a  limitation  of  power.  If 
In  the  Initial  proceeding  a  site  has  been  se- 
lected, the  district  board  may  acquire  that 
Bite  by  donation,  by  purchase,  or  by  condemna- 
tion. If  no  sfle  were  selected  when  the  dis- 
trict was  organized,  then  the  board  has  the 
power  prescribed  by  law  for  school  district 
boards  (Gen.  Stat  1915,  {  8972),  as  weU  as 
the  power  of  condemnation. 

The  district  contains  the  dty  of  OrainOeld, 
an  Incorporated  dty  of  more  than  300  Inhabi- 
tants. The  plaintiff  says  a  separate  vote  of 
electors  of  town  and  country  was  not  taken, 
as  ivescribed  by  section  3  of  the  act  Section 
8  was  designed  to  prevent  the  electors  of  an 
Incoiporated  dty  from  f6rmlng  a  rural  high 
school  district  wtiich  includes  outside  terri- 
tory, without  the  consent  of  a  majority  of  the 
electors  of  the  outside  territory  voting  at  the 
election.  Bonds  for  the  construction  of  a 
building  are  not  mentioned.  It  Is  not  neces- 
sary to  dedde  whether  or  not  the  town  and 
country  vote  on  the  proposition  to  Issue 
bonds  at  an  election  called  under  section  2 
should  be  taken  and  counted  separately.  The 
provision  for  a  separate  vote  does  not  apply 
to  an  election  held  after  a  district  has  been 
organized. 

[2]  A  matter  of  practice  Is  presented.  A 
temporary  Injunction  was  granted  after  no- 
tice and  a  hearing.  Afterwards  a  motion  to 
dissolve  the  temporary  injunction  was  filed. 
Notice  of  hearing  was  given,  and  after  a 
full  bearing  the  motion  was  sustained.  The 
appeal  is  from  the  order  dissolving  the  tern- 
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porary  Injunctioo.  Section  202  of  the  Civil 
Code  (Gen.  St.  1916.  1  7160)  contalna  this 

provisloD: 

"If  the  (njunction  be  irranted  without  notice, 
the  defeodatit,  at  any  time  before  tbe  trial,  maj 
appl^,  upoQ  notice,  to  tbe  court  in  which  tbe  ac> 
tioQ  is  brought,  or  aaj  judge  thereof,  to  vacata 

or  modify  the  same." 

Tbe  plaintiff  says  be  ought  not  to  have 
been  put  to  tbe  trouble  and  expense  of  a 
rehearing  of  the  case  before  the  time  for 
trial  on  tbe  merits  arrived.  Tbat  was  a  mat- 
ter to  be  considered  by  tbe  district  court 
Section  262  of  tbe  ClvU  Code  does  not  forbid 
a  re-examination  of  the  grounds  for  restraint, 
and  tbe  vexation  or  Injustice  occusiooed  by  a 
temporary  order  may  quite  outweigh  the  in- 
convenience and  expense  attending  a  hearing 
on  a  motion  to  dissolve. 

Ttie  Judgment  of  tbe  district  court  Is  af* 
flrmed.  All  the  Justices  concurriue. 

(101  Kan.  13S) 

COLLINS  T.  MORRIS.   (No.  20902.)* 
(Supreme  Court  of  Kansas.  June  9,  1017J 

(Syllahut  bv  the  Court.) 

New  Tbial  ^=>74 — Grounds— Verdict  Con- 
trary TO  EVIDBNCE. 
In  an  action  under  the  statute  (sectioD 
11672,  Gen.  Stat.  1015)  to  recover  treble  dam- 
ages for  tbe  destmctton  of  several  shade  trees  of 
plaintiff,  tbe  defendant  admitted  that  because  he 
was  ungry  at  tlie  plaintiff  he  set  fire  to  one  of 
tbe  trees,  which  all  the  evidence  showed  to  bt 
of  some  value.  Held,  tbat  a  verdict  in  defend- 
ant's favor  should  have  beca  set  aside,  and  a 
new  trial  ordered.  GoUlns  v.  Morris,  97  Kan. 
264,  155  Pac.  51. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  ISO.] 

Appeal  from  District  Court.  Miami  County. 

Action  by  J.  C  Collins  against  John  Moi^ 
rls.  Judgment  for  d^endant,  motion  for 
new  trial  overruled,  and  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

E.  J.  Sheldon  and  S.  J.  Shively,  both  of 
Paola,  for  appellant  A.  Lane  and  M.  A. 
Lane,  both  of  Paola,  for  appellee. 

PORTER,  J.  This  action  is  to  recover 
treble  damages  for  the  alleged  destruction  hy 
defendant  of  six  shade  trees  which  plaintiff 
daims  were  growing  on  bis  land  near  tbe  di- 
vision fence  between  his  form  and  that  of 
the  defendant  The  Jury  found  generally  for 
the  defendant  A  motion  for  a  new  trial  was 
overruled,  and  tbe  court  rendered  Judgment 
against  plaintiff  for  costs,  from  which  he  ap- 
peals. 

At  a  former  trial  there  was  a  Judgment 
for  the  defendant,  which  on  appeal  was  re- 
versed. Collins  V.  Morris,  97  Kan.  264.  155 
Pac  SI.  The  facts  are  set  forth  quite  fully 
in  tbe  former  opinion,  and  it  will  be  unnec- 
essary to  restate  them.  The  former  Judg- 
ment was  reversed  because  it  was  manifestly 
ontrary  to  the  evidence,  and  ttterefore  it 


was  held  that  tbe  court  should  have  set  aside 
the  verdict  and  granted  a  new  trial. 

It  was  pointed  out  in  the  former  opinlou 
tbat  there  was  error  In  the  admission  of  cer- 
tain testimony  respecting  tbe  value  of  plaln- 
tlCTs  land  for  farm  purposes  before  and  after 
the  trees  were  destroyed,  from  which  testi- 
mony tbe  court  applied  an  erroneous  measure 
of  damages.  AUhougb  tbe  error  was  not 
properly  raised  by  tbe  appeal,  the  law  was 
declared  in  the  former  opinion  so  tbat  tbe 
correct  rule  might  be  applied  on  tbe  second 
trial.  There  Is  no  claim  of  error  In  respect 
to  tbat  matter  in  the  present  case. 

In  this  ai^al  errors  are  alleged  respect- 
ing tbe  admission  of  testimony,  the  giving  of 
Instructions,  and  In  permitting  the  Jury  over 
plaintiff's  objection  to  be  taken  out  to  view 
the  premises.  We  find  no  error  In  any  of 
these  rulings.  It  Is  true  the  trees  bad  been 
destroyed  a  considerable  time  before  the 
trial,  but  there  was  no  abuse  of  discretion  In 
sending  the  jury  to  view  the  place  where  the 
Btnnips  of  the  trees  stood;  tbe  court  having 
fully  charged  the  jury  not  to  talk  with  any 
person  in  regard  to  tbe  case.  Moreover, 
there  Is  no  showing  tbat  anything  improper 
took  place. 

Tbe  only  claim  of  error  which  requires 
consideration  Is  the  refusal  to  grant  a  new 
trlaL  Tbe  former  reversal  was  placed 
squarely  upon  tbe  ground  that  the  defendant 
admitted  that  he  set  fire  to  one  of  the  trees, 
and,  when  asked  why  he  did  this  and  wheth- 
er he  intended  to  burn  the  tree,  stated.  In 
substance,  tbat  trouble  arose  between  him 
and  Collins  because  the  latter  claimed  be 
was  farming  psrt  of  the  public  highway; 
that  be  was  angry  and  set  fire  to  .the  tree. 
His  testimony  at  the  second  trial  was  to  the 
same  effect  In  answer  to  questions  asked 
him  t>f  counsel  he  testified : 

"Q.  Did  you  burn  one  of  those  trees  a  little 
on  tbe  north  side?  A.  I  did.  Q.  Which  one 
was  it?  A.  There  on  the  comer.  Q.  The  west 
tree?  A  Tea.  Q.  What  were  you  doing  there 
that  day  when  you  burned  that  tree?  A.  Plow. 
int.  Q.  What,  if  anything,  happened  to  you 
while  you  were  plowing  there?  A.  I  was  plow- 
ing. Of  course,  he  said  I  was  farming  the  pub- 
lic highway,  and  went  down  there  and  talked  to 
their  neighbors,  and  I  took  tbe  brush  and  straw 
nnd  burned  that  tree;  that  is  what  I  did.  Q. 
When  you  testified  before  I  believe  you  said 
about  catching  your  plow  on  a  root?  A.  Olu 
yes;  I  catcbed  it  to  a  root,  and  be  monkeyed 
with  me  long  enough  and  got  me  mad.  Q.  What 
did  you  do?  A.  I  went  after  a  bunch  of  straw. 
Q.  Where  did  you  go  to  get  the  straw?  A  I 
went  to  Cap  Collins'  pasture,  right  opposite  it 
Q.  How  bix  a  bunch  nf  straw  did  you  get?  A. 
Well,  a  handful.  What  did  you  do  with  the 
straw?  A.  Flung  it  over  there  and  put  a  mstoh 
on  it  and  set  it  afire.  Q.  Which  side  of  tbe 
tree  did  you  set  it  on?  A.  On  tbe  south  side^ 
Q.  Th«i  after  you  put  It  on  tbe  south  side  the 
tree  what  did  you  do?  A.  I  went  on  plowing. 
Q.  Did  the  straw  just  lay  there?  A.  Oh.  I  lit 
the  straw;  I  set  it  afire.  Q.  Did  it  soorch  the 
tree  a  little?  A.  Just  a  little.  Q.  Tbat  tras 
the  west  tree?  A.  Yes;  that  was  tbe  west 
tree;  tbat  fs,  on  the  corner.  Q.  Now,  Jolin,  did 
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70D  €Ter  bora  anv  otbei  tree  bIodk  that  line? 
A.  No,  air.  Q.  Never  bumed  any  oUier  tree? 
A.  No,  sir." 

On  cross^xamlnatlon  lie  was  asked  why 
be  burned  the  tree,  and  replied: 

**Mr.  Collins  write  for  me  and  said  I  fanned 
20  feet  of  the  puUlc  hlgbway;'  that  is  when  the 
trouble  came  in  there." 

Several  otlier  trees  near  the  partltlcm  fence 
were  ahown  ta  have  been  liunied  or  girdled, 
and  a  flndlng  that  defendant  was  reqxmsiblc 
fbr  tbeir  destruction  could  not  be  said  to 
have  been  unwarranted  by  the  eridence.  But 
he  denied  having  anything  to  do  with  their 
destruction,  and  there  was  a  coi^lct  in  the 
evidence  as  to  their  exact  location  and 
whether  they  were  on  the  plalntllTs  land  or 
that  of  the  defendant  Notwithstanding  the 
general  verdict  is  against  the  plainUff  as  to 
all  the  other  trees,  it  was  Just  as  miidi  the 
duty  of  the  trial  court  to  set  aside  the  ver- 
dict and  to  grant  a  new  trial  in  the  present 
instance  as  it  was  before.  There  was  evi- 
dence of  the  value  of  the  tree  destroyed,  al< 
thou^  it  was  conflicting;  but  a  shade  tree 
such  as  all  the  evidence  shows  the  one  In 
question  to  have  been  has  some  value,  a  fact 
of  which  courts  should  and  will  take  judi- 
cial notice.  Upon  the  undisputed  facts  the 
Jury  had  no  right  arbitrarily  to  find  that 
such  a  tree  had  no  value.  It  was  the  duty 
of  the  Jury  to  find  its  value  and  allow  the 
plaintiff  three  times  the  amount  as  damages 
tor  the  willful  trespass.  Where  a  Jury  re- 
fuses upon  undisputed  tacts  to  return  a 
proper  verdict,  it  becomes  tlie  duty  of  the 
court  to  set  the  verdict  aside  and  order  a 
new  trial. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  a  new  trial  ordered.  All  the 
Justices  concurring. 


(101  Kan.  78) 

SF^NIXn  V.  ARKANSAS  VALLEY  INTER- 
URBAN  RT.  GO.    (Na  20768.) 

(Supreme  Court  of  Kansas.   June  9,  1917.) 

fByllabut  hu  the  Court.) 

1.  Cabriers  <f=>304(l)— Duty  to  Licensek— 

Notice  or  Startiso  op  Car. 
In  an  action  aealnat  an  internrban  electric 
railway  company,  tbe  plaintiffs  evitlesce  tended 
to  show  these  Farts:  He  came  to  the  company's 
station  about  dusk  with  friends  who  were  leav- 
ing. After  they  bad  boarded  the  car,  and  be- 
fore it  started,  he  went  down  into  the  space  be- 
tween it  and  the  station  platform  to  look  for  a 
coin  bis  little  danfchter  bad  dropped.  The  plat- 
form was  about  2  feet  above  the  gronnd  and  5 
feet  from  the  track.  PassenKers  were  received 
and  discliarfred  by  a  gangplank  laid  to  the  rear 
steps.  As  the  defendant  was  stooping  over,  fac- 
ing away  from  the  car,  It  started  without  any 
tSgnal  belnK  given,  and  as  the  front  wbcels  turn- 
ed in  tbe  other  direction  on  a  curve  tbe  rear  step 
protruded  and  struck  bim.  Beld: 

Id  tbe  aspect  most  favorable  to  the  plaintiff, 
be  was  bnt  a  licensee  while  in  tbe  place  between 
tlie  platform  and  the  track,  and  tbe  company 


owed  him  no  duty  to  give  him  warning  of  the 
starting  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1104, 1110-1114. 1124.] 

2.  Cabsiebs  «=>304a>— Stabtimo  Cab— Neg- 
ligence. 

If  such  a  duty  bad  been  owing  to  bim,  the 
omission  to  perform  it  would  have  constituted 
mere  negligence,  and  not  wanton  misconduct. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1104,  1110-1114,  1124.] 

3.  Cabbiers  «»325— Injurt  to  One  at  Sta- 
tion— CONTBIBUIORT  NeOLIOEKCE. 

In  that  esse  bis  own  failure  to  use  reason- 
able care  for  his  safety  would  bar  a  recovery. 

^[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1348.] 

Appeal  from  District  Gonrt,  Sedgwld^ 

County. 

Action  by  George  Senning  against  the  Ar- 
kansas Valley  Interurban  Railway  Company. 
Demurrer  to  plaintiff's  evidence  sustained, 
and  he  appeals.  Affirmed. 

Earl  Blake,  W.  A.  Ayres,  and  O.  A.  McCor- 
kle,  'all  of  Wichita,  for  appellant  Chester 
I.  Long  and  A.  M.  Cowan,  both  of  Wichita, 
for  aivellee. 

MASON,  J.  George  Senning,  while  stand- 
ing beside  the  track  of  the  Arkansas  Valley 
Interurban  Railway  Cmnpany,  was  struck  by 
the  rear  step  at  a  car  as  it  swung  oronnd  a 
curve.  Be  brought  an  action  against  tbe 
company  on  account  of  the  Injury  received. 
A  demurrer  to  his  evidence  was  sustained, 
and  he  appeals. 

The  accident  took  place  Just  as  the  car  was 
leaving  the  station  at  Wichita.  The  platform 
used  by  passengers  Is  about  15  feet  wide  and 
2  feet  high,  and  a  little  longer  than  one  of 
the  cars.  Th<4  track  Is  about  5  feet  east  of 
the  platform,  paralleling  It  for  its  full  length, 
but  a  curve  to  the  east  begins  about  opposite 
its  south  end.  Passengers  are  received  and 
dlschai^ed  by  means  of  a  gangplank  i>laced 
fnun  the  platform  (near  the  north  end)  to  the 
rear  step  of  tbe  car.  The  plaintiff  had  gone 
to  the  station  with  friends  who  were  leaving 
by  tbe  7  o'clock  car  on  the  evening  of  Octo- 
ber 14th.  When  the  party  reached  the  sta- 
tion, the  car  was  already  there.  The  ploln- 
tiff  accompanied  bis  friends  to  the  gangplank, 
and  after  they  had  crossed  it  he  walked  south 
along  the  platform  about  two-thirds  of  the 
length  of  the  car,  to  where  his  wife  and  lit- 
tle daughter  were  standing,  ile  passed  than, 
and  stopped  for  B  or  10  minutes  talking  with 
an  acquaintance.  His  daughter  then  came  to 
him  and  told  him  she  had  dnqiped  a  coin  to 
the  ground  below  tbe  platform.  He  under- 
took to  find  it.  He  descended  the  steps  at 
tbe  south  end  of  the  platform,  which  brought 
him  upon  the  sidewalk  of  the  street,  whldi 
runs  east  and  west  He  tlien  walked  north 
between  the  car  and  tbe  platform  about  a 
third  of  the  length  of  the  car  and  lit  several 
matches.  looking  for  the  coin.  While  be  was 
stooping  over,  facing  to  the  west,  t2ie  car 
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started,  moTlDg  to  Qie  wratta.  Am  fSm  front 
wheels  turned  to  tbe  esst  on  tlie  cnrre,  tbe 
rear  steps  protraded  to  the  west  and  atmdc 
the  plalntUf  mei  tbe  rig^t  kidney,  causing 
tbe  Injury  of  which  he  complains.  As  tbe 
car  stood  upon  tbe  straight  trade,  the  orer- 
faang  was  abont  a  third  of  tbe  distance  from 
tbe  nil  to  tbe  platform.  Tbe  cnrre  caused 
tbe  rear  steps  to  protrude,  at  tbe  paint  where 
tbe  plaintiff  was  stmck,  to  about  halt  the  dis- 
tance. The  nearest  the  steps  were  brought 
to  tbe  platform  by  tbe  swing  at  any  ptrfat  was 
about  2  fieefa.  The  negligence  relied  upon  Is 
the  starting  of  the  car  without  signal  or  warn- 
ing. Tba  defendant  maintains  that  It  owed 
no  duty  to  the  plaintiff  is  this  regard,  and 
that  In  any  event  Us  recovery  Is  precluded 
by  his  own  conduct.. 

[1]  1.  The  fiiilnre  of  the  d^^ant's  em- 
ploy^  to  give  a  signal  before  starting  tbfrcar 
cannot  be  a  basis  of  liability  to  tbe  plalnUff. 
unless  tbe  omitted  duty  was  one  they  owed 
to  him  (Express  Go.  t.  Everest,  72  Kan.  517. 
83  Pac.  817} ;  and  this  could  not  be  tbe  case 
nnless  they  knew  of  his  presence  or  bad  rea- 
son to  expect  it.  CHearly  the  ground  between 
tbe  tntk  and  the  platform  was  not  a  place 
where  passengers,  passers-by,  or  bystanders 
were  ordinarily  to  be  looked  for.  Tbe  plain- 
tiff, In  the  most  favorable  aspect,  was  a  mere 
licensee,  and  tbe  defendant  was  under  no  ob- 
ligation to  be  actively  vigilant  In  protecting 
him  against  danger.  83  Cyc.  767  ;  29  Oyc. 
452;  note,  17  L.  B-  A.  (N.  S.)  ftW;  note,  L. 
R.  A.  191RB,  827.  A  suggestion  Is  made  that, 
as  tbe  plaintiff  lit  several  matches,  it  may 
be  Inferred  that  he  was  seen  by  some  of  the 
defendant's  employes;  but  tre  regard  the 
Inference  as  too  remote.  Tbe  petition  did  not 
allege  that  any  employ^  saw  the  plaintiff. 

[21  2.  Even  If  It  should  be  assumed  that  the 
defendant  dtd  owe  a  duty  to  tbe  plaintiff  to 
give  a  signal  before  tbe  car  was  started,  tbe 
omission  to  do  so  could  amount  to  no  more 
serious  misconduct  tban  ordinary  negligence. 
Tbe  evidence  was  not  capable  of  supporting  a 
reasonable  Inference  that  the  d^endant's 
employ^  anticipated  or  should  have  antici- 
pated that  tbe  car  would  strike  tbe  plaintiff, 
anil  were  Indifferent  to  the  consequences. 

"One  who  is  properly  charired  with  reckless- 
ness or  wantonness  Is  not  simply  more  careless 
tban  one  who  Is  imly  guilty  of  nagUgenee;  Us 


oondoct  must  bs  such  ss  to  put  Um  In  tbe  dui 

with  the  willfal  doer  of  wron^.  The  only  re- 
spect in  which  his  attitude  is  less  blameworthy 
than  that  the  intentional  wrmigdoer  is  that, 
instead  of  affirmatively  wishing  to  Injure  as- 
other,  he  is  merely  willing  to  do  so.  The  dilfer 
oDce  is  that  between  him  who  casts  a  missile  in- 
tending that  it  shall  strike  another  and  him  who 
casts  It  where  he  has  reason  to  believe  it  wiU 
strike  another,  being  indifferent  whether  it  does 
so  or  not."  Railway  Go.  v.  Baker,  79  Ksn. 
183.  189,  96  Pac;  804,  897  (21  L.  B.  A.  [N.  &] 
427). 

In  tbe  case  just  dted  It  to  mid  of  the 
circumstances  necessary  to  wammt  cfaarao- 
terUlng  as  wanton  the  condncb  of  trainmen 
towards  a  parson  In  a  poeltloo  of  poil: 

"Nor  is  it  enongh  that  they  know  sorae  one 
might  be  In  the  place  of  danger;  the  probability 
must  be  so  ^rrat— its  obviousness  to  tbe  era- 
plojte  so  insistent — that  they  must  be  deemed 
to  realize  the  likelihood  that  a  catastrophe  is 
imminent  and  yet  to  omit  reasonable  effort  to 
prevent  it  because  Indifferent  to  the  conse- 
qnences."  79  Kan.  p.  187,  98  Fae.  804.  21  L. 
R.  A.  (N.  8.)  427. 

[I]  3.  It  therefore,  the  defendant  did  omit 
a  duty  which  it  owed  to  tbe  plaintiff,  tbe 
.omission  was  not  such  as  to  create  a  liabil- 
ity, regardless  of  iiis  own  ccmduct  He  knew, 
when  he  went  between  the  platform  and  the 
tra<A,  that  the  car  was  likely  to  start  within 
a  short  time.  The  place,  altbon^  obvloosly 
not  Intended  tor  the  use  of  tbe  public,  was 
not  necessarily  one  of  great  danger.  There 
was  abundant  room  for  a  person  to  stand  be- 
tween the  platform  and  tbe  nearest  point  to 
which  any  part  of  the  car  could  approadi  It 
The  exercise  of  reasonable  care  required  the 
plaintiff  to  keep  himself  beyond  the  reach  of 
tbe  end  of  the  car  as  It  swung  around  the 
curve.  The  outward  swing  of  the  rear  steps 
as  the  front  wheels  took  the  curve  was  a 
matter  of  which  he  was  cbargeable  with 
knowledge,  since  It  is  a  common.  If  not  uni- 
versal, characteristic  of  such  cars,  and  is  a 
necessary  consequence  of  tbe  end  of  the  car 
projecting  over  the  wheels.  Note,  Ann.  Gas. 
1916E}.  679;  note,  Ia  R.  A  1915C,  006,  and 
prior  notes  in  that  series.  Incidentally,  if  lie 
was  not  aware  of  this  phenomenon,  then  no- 
tice that  the  car  was  about  to  move  would 
not  have  advised  him  of  his  danger. 

The  Judgment  is  afflrmed.  AU  tbe  Josttcci 
ooDCnrrinc 
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8TATB  v.  HANKS.  (No.  21285.) 

(Supreme  Court  of  Kaoaas.   Jane  9,  1917J 

fSylldbus  hy  the  Court.) 

L  Arson  ^salS— Trtormation—Inbubancb. 

Id  a  prosecution  for  arson  in  the  third  de- 
gree, an  information  ia  not  fatally  defet'tive  be- 
cause it  fails  to  allege  that  the  property  was 
at  the  time  insured  agalnat  loss  or  damage  by 
fire. 

[Bd.  Note— For  other  caaes,  see  Arson,  Cent. 
Dig.  SS  30-32,  34-37.] 

2.  Indictment  and  iNroBHATiOR  *=al87(6)— 

QDASUinO—G  BOUNDS. 
In  a  prosecution  under  section  98  of  the 
Grimes  Act  (section  3425,  Gen.  Sut.  1915)  For 
arson  in  the  third  degree,  the  information  charg- 
ed that  defendant  bnmed  certain  personal  prop- 
«ly  which  was  insured  in  the  Sun  Insurance 
Office  with  the  intent  to  defraud  the  insurer.  A 
motion  to  qnasb  the  information  on  the  ground 
that  it  did  not  allege  that  the  property  was  in- 
sured against  loss  by  fire  is  KM  to  bare  been 
properly  overruled. 

[Kd.  Note.— For  other  cases,  see  IndlctineDt 
and  Informatio'b,  Cent  Dig.  {  48G.] 

a  Arson  «=»37(1)— Conspibaot  ^»47-^UF- 
nciENCT  OF  Evidence. 
The  evidence  examined  and  held  sufficient  to 
■ostain  the  charge  of  conspiracy  to  burn  and  the 
burning  of  the  property  charged  in  the  informa- 
tion. 

[Ed,  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  i  71;  Conspiracy,  Cent  Dig.  S3  105-107.] 

4.  CBimwAr.  Law  «s>944— New  Tbiai^New- 

LY  Dibcotbbed  Evidence. 
For  reasons  stated  in  the  opinion,  the  actlou 
of  the  trial  court  in  denying  the  motion  for  a 
new  trial  is  approved. 

[Ed.  Note.— For  other  eaiei,  see  Criminal 
Law,  Gent  Dig.  |  233B.] 

Appeal  from  Dtstrlct  Court,  Saline  County. 

WilUam  Banka  was  oonidcted  of  arson  In 
tbe  third  degree,  bis  motion  for  a  new  trial 
was  OTermled,  and  be  appeals.  Affirmed. 

G.  A.  Spencer  and  A.  R.  Buziclc,  Jr.,  botb 
of  Sallna,  for  appellant  S.  M.  firewater, 
Att7.  tien.,  and  W.  B.  Crowtfaer,  U  W.  Ham- 
uer,  C.  W.  Burch,  B.  I.  Litowlcb,  and  tA 
Rue  Boyoe,  all  of  Sallna,  for  the  State. 

PORTER,  J.  William  Hanks  and  Robert 
Kelly  were  Jointly  charged  with  a  conspiracy 
to  burn  and  with  having  burned  tbe  furniture 
tn  Kelly's  bouse,  which  was  Insured  In  tbe 
Sun  Insurance  Office,  with  the  Intent  to  de- 
fraud tbe  Insurer.  Hanks  demanded  and  was 
given  a  separate  trial,  and  was  tried  and 
convicted  of  arson  in  the  third  degree.  Kelly 
had  made  an  oral  and  written  confession  as 
Co  tbe  facts  of  tbe  conspiracy  and  was  a  wit- 
ness for  the  state.  After  tbe  conviction  ot 
Hanks  tbe  charge  against  Kelly  was  dis- 
oiiased. 

On  the  bearing  of  tbe  motion  for  a  new  tri- 
al Kelly  repudiated  his  confession  and  at- 
.empted  to  exonerate  Hanks.  He  was  Imme- 
Jlately  arrested  and  placed  la  Jail  on  a 
charge  of  perjury,  and  the  bearing  was  post- 
■wned  several  days.  Later  he  testilled  again 


relt»atbiK  hla  confession,  and  said  that  his 
repudiation  bad  been  procured  at  the  sogges- 
tion  of  Hanks ;  that  his  brother  had  also  told 
him  that  the  attorneys  for  Hanks  had  said 
that,  tbe  charge  against  blm  having  been  dis- 
missed, there  was  no  reason  why  be  might 
not  testis  In  favor  of  Hanks.  Tbe  court 
overruled  the  motion  for  a  new  trial,  and 
Hanks  appeals. 

[1 ,  2]  There  was  a  motion  to  quash  because 
the  information  did  not  allege  that  tbe  Insur- 
ance on  the  furniture  was  against  less  by  fire, 
and  It  la  Insisted  that  the  information  was 
fatally  defective  in  this  respect,  because  the 
insurance  might  have  been  agalnat  loss  by  tor* 
nado  or  lightning,  or  some  hazard  other  than 
Are.  Tbe  Information  was  drawn  under  sec- 
tion 98  of  tbe  Crimes  Act  (section  3425,  Oen. 
Stat  1816),  which  defines  arson  In  tbe  third 
degree  as: 

Tbe  burning  of  "any  building,  boat  or  vessel, 
or  any  goods,  wares,  or  merchandise,  or  other 
chattels,  which  shall  at  the  time  be  insured 
against  loss  or  damage  hy  fire,  with  intent  to  de* 
fraud  or  prejudice  the  insurer,'*  eta 

Tbe  defendant  dtes  In  support  of  his  con- 
tention tbe  following  statement  from  S  Cor- 
pus Juris,  667: 

"So  it  must  be  alleged  that  the  property  burn- 
ed was  at  tbe  time  insured  against  loss  or  dam- 
age by  fire." 

We  have  carefully  examined  nearly  every 
case  cited  In  tbe  note.  The  majority  of  them 
do  not  support  tbe  text,  although  a  few  of 
them  do.  In  many  of  the  cases  tbe  Indict- 
ment expressly  diarged  that  the  property  was 
Insured  against  loss  by  Are,  and  tn  several 
of  the  cases  the  question  la  not  mentioned. 
This  court  has  already  taken  tbe  contrary 
view  in  State  v.  Jessup,  42  Kan.  422.  22  Pac. 
627,  where  an  Indictment  worded  substantial- 
ly as  the  one  In  tbe  present  case  was  held 
sufficient  as  against  a  motion  in  arrest  of 
judgmmt  The  defendant  seeks  to  draw  a 
distinction  between  the  two  cases  because 
there  was  no  motion  to  quash  the  Informa- 
tion in  tbe  Jessup  Case.  In  tbe  opinion,  bow- 
ever.  Independently  of  tbe  manner  In  which 
tbe  question  was  raised.  It  was  said: 

"We  think  that  tbe  averments  of  the  informa- 
tion as  made  were  in  legal  effect  equivalent  to  a 
charge  that  the  barn  at  the  time  of  its  destruc- 
tion was  insured  against  loss  or  damage  by  fire. 
It  is  a  principle  of  pleading  that  wliatever  is 
included  in,  or  necessarily  implied  from,  an  ex- 
press allegation,  need  not  be  otlierwise  averred. 
Baysineor  v.  People,  115  III.  419  [5  N.  E.  375]. 
Tlie  defendant,  the  court,  and  the  jury  all  well 
understood  from  the  information  the  ofTcnse  with 
which  the  defendant  was  charged;  this  ia  too 
clonr  to  admit  of  aerious  doubt/*  42  Kan.  424, 
22  Pac.  628. 

In  Hart  v.  State,  181  Ind.  23,  103  N.  E. 
840,  tbe  indictment  alleged  that  the  property 
was  Insured  in  a  policy  which  had  been  Is- 
sued by  tbe  Connecticut  Fire  Insurance  Com- 
pany of  Hartford,  Conn.  The  statute  con- 
tained the  same  requirement  as  ours.  The 
motion  to  quash  was  based  solely  upon  the 
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absence  of  a  direct  avennent  that  tbe  Insnr- 
aoce  was  against  loss  or  damage  by  fire. 
The  court  beld  the  bidlctmeDt  sufficient 
"since  the  name  of  tbe  company,  standing 
alone,  would  warrant  tbe  Inference  that  the 
Inenrnnce  was  against  fire  loss,  and  tbe  fur- 
ther allegation  that  the  property  was  fired 
to  defraud  that  cmnpany  compels  such  Infer- 
ence." Syllabus  4.  It  was  said  In  the  opin- 
ion that  It  was  necessary  to  allege  that  it  was 
Insurance  against  loss  or  damage  by  fire,  but 
that  the  Indiana  Code  of  Criminal  Procediu^ 
"requires  no  greater  degree  of  certainty  In 
criminal  pleadings  than  Is  required  In  civil 
ones,"  and  that  "certainty,  to  a  common  In- 
tent, at  least  under  the  Code  systeiDt  Is  at- 
tained when  tbe  pleading  shall  be  deemed  to 
allege  all  that  can  be  Implied  from  the  direct 
allegations  therein,  by  a  reasonable  and  fair 
Intendment"   181  Ind.  25,  103  X.  EL  846. 

In  the  case  at  bar  the  name  of  tbe  Insor- 
ance  company  mentioned  In  the  information 
does  not  contain  the  words  "fire  Insurance," 
bnt  It  seems  absurd  to  contend  that  the  de- 
fendant was  not  fully  informed  of  the  exact 
nature  of  the  charge  against  him.  The  In- 
surance most  necessarily  have  covered  the 
kind  of  loss  naturally  resulting  from  the  act  (MF 
setting  fire  to  the  property.  If  tbe  insurance 
bad  been  against  some  kind  of  loss  otber  than 
by  fii%,  burning  tiie  pn^wrty  could  not  bave 
defrauded  the  Insurer,  and  the  purpose  of 
the  f»nsplracy  is  alleged  to  bave  been  to  de- 
fraud tbe  insurance  company.  We  regard 
the  point,  however,  as  too  technical  to  Invite 
serious  conslderatton  except  for  the  fact  that 
tbe  numerical  weight  of  autbority  appears  to 
be  in  favor  of  defendant's  contention.  Tbe 
conflict  of  authority  can  only  be  explained 
by  the  different  attitude  courta  take  as  to 
tbe  relative  Importance  of  purely  technical 
omissions  and  defects  in  criminal  procedure. 
In  this  state  technical  objections  which  do 
not  affect  the  substantial  rights  of  the  de- 
fendant are  disregarded.  Section  293,  Crim. 
Code;  section  8^15,  Gen.  Stat  1915;  State 
V.  King,  165  Pac.  605. 

(S]  It  Is  seriously  insisted  that  "there  la 
not  one  word  of  evidence  In  this  record  which 
even  remotely  tends  to  show  the  existence  of 
a  conFplracy  between  this  appellant  and  liob- 
ert  Kelly,"  and  It  Is  further  said  that  the  de- 
fendant was  convicted  solely  upon  the  testi- 
mony of  a  confessed  perjurer.  Quite  nat- 
urally the  defendant  did  uot  testify  directly 
to  the  conspiracy,  but  there  was  circumstan- 
tial evidence  to  prove  It  in  addition  to  the 
confession  of  Kelly.  The  furniture  burned 
was  In  a  house  rented  by  Robert  Kelly  and 
occupied  by  himself  and  family.  He  held  a 
policy  of  Are  Insurance  to  the  amount  of  $300 
on  the  furniture.  Guthrie,  brother-in-law  of 
Kelly,  lived  about  two  blocks  distant.  Hanks 
Is  a  cousin  of  Guthrie.  The  evidence  was 
that  defendant,  took  an  empty  five-gallon  oil 
can  from  Guthrie's  to  Kelly's  house  on  the 
20tb  ijt  September.  Later  In  the  day  be  took 


the  same  oil  can  to  a  grocery  store  near  by 
where  he  purchased  and  paid  for  five  gallons 
of  coal  oil  and  ordered  It  delivered  at  the 
Kelly  home.  He  returned  to  the  Kelly  home 
and  ate  his  noon  meat  and  his  supper  there. 
Tbe  oil  was  delivered  about  5  o'clock  in  the 
afternoon  and  placed  upon  an  out^de  back 
porch.  After  supper  the  Guthrie  family,  the 
Kelly  family,  and  Hanks  left  the  Kelly  house 
together  and  walked  to  the  post  office.  The 
Guthrles  and  the  Kellys  went  to  an  air  dome 
show,  leaving  the  defendant  near  the  post 
office  at  about  8  o'clock,  ^e  Are  was  dis- 
covered at  10:20  p.  m.  The  fire  chief  found 
that  coal  oil  had  lieen  thrown  upon  the  bed 
and  furniture  In  one  room  where  the  furni- 
ture was  practically  consumed,  and  the  bed- 
ding In  another  romn  was  saturated  with  oil 
and  partly  burned.  There  was  no  connectttm 
between  ttie  two  rooms.  A.  bole  bad  been 
broken  In  tbe  wall  between  the  kitchen  and 
another  room  and  a  broom  saturated  wlOi 
coal  oil  had  been  placed  in  tbe  bole.  Tbe 
bouse  was  dosed,  and  tlie  fire  bad  apparently 
burned  very  slowly.  Tbe  five-gallon  can  was 
fojnd  to  be  half  full  of  oil.  and  a  two-gallon 
can  used  by  the  Kelly  taml^  stood  in  the 
kitdien  half  falL  Hanks  attempted  to  prove 
an  alibi  and  bad  a  anmtwr  of  witnesses  testi- 
fy that  be  went  to  bed  that  night  very  early. 
He  bad  a  room  at  another  place. 

[4]  After  Kelly  confessed  to  the  officers,  be 
was  taken  into  tbe  presence  of  Hfmks,  where 
he  accused  Hanks  of  burning  the  propnty 
and  of  persuading  him  to  allow  It  to  be  done^ 
He  accused  Hanks  of  having  told  him  after 
the  fire  that  be  bad  burned  it  and  how  he 
burned  it  Tbe  officers  asked  the  defendant 
If  these  statements  were  true,  bnt  be  refused 
to  answOT.  He  was  asked  a  number  of  times 
whether  he  would  say  Uiat  Kelly  was  lying, 
and  said: 

"No;  he  wouldn't  say  that  be  was." 

He  was  certainly  very  considerate  of  Kel- 
ly's feelings.  His  attitude  was  tbe  same  as 
If  be  had  remarked: 

"I  would  not  go  BO  far  as  to  say  that  my 
friend  here  hag  made  a  false  statement;  pos- 
sibly  he  ma;  be  laboring  under  a  misappreaen- 
sioo  of  the  facts." 

There  was  abundant  circumstantial  evi- 
dence to  sustain  the  charge  of  the  conspiracy 
and  of  the  offense  of  arson.  Our  views  of  tbe 
ruling  denying  a  new  trial  are  well  expressed 
by  the  following  observations  made  by  the 
trial  court  in  passing  upon  tbe  motion: 

"Tbe  motion  for  a  new  trial  contains  all  tbe 
statutory  i^rounds,  but  the  only  one  seriously 
urged  in  this  bearing  1«  that  of  newly  discovered 
evidence.  Tbe  defendant  relies  upon  the  State 
V.  Keleber.  74  Kao.  631,  87  Pac.  738.  I  am 
familiar  with  the  facts  in  that  case,  and  I  do 
not  think  I  misapprehend  the  law  as  stilted  in 
that  decision.  Neither  do  I  fail  to  recogniie 
tbe  wisdom  and  Justice  of  that  dedcien.  Bat 
the  case  at  bar  is  easily  distinguished  from  the 
Keleher  Case. 

"Immediately  after  the  convictioo  of  Hanks 
and  tbe  dismissal  of  Kdly,  Hanks  began  to  im- 
portune Kelly  to  repudiate  the  statemnit  made 
by  him  to  the  eoonty  attorney.  It  will  be  noted 
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that  be  did  not  say  to  Kelly:  'Kelly,  you  have 
done  me  a  great  wrong.  The  statement  you 
made  to  the  county  attorney  is  false,  and  you 
know  it  is  false.  That  statement  helped  to  con- 
vict me,  and  I  want  you  to  right  that  wrong. 
I  want  you  to  be  a  witness  for  me  at  the  bear- 
ing of  my  motion  for  a  new  trial,  and  I  ask  you 
to  say  to  the  court  that  I  am  innocent,  that 
I  had  nothing  to  do  with  the  transaction.'  What 
he  did  say  to  Kelly  was:  'Now,  Kelly,  you  are 
out  of  danger.  The  case  against  you  has  been 
dismissed,  No  one  can  trouble  you  any  more. 
I  want  yoQ  to  repudiate  your  statement  to  the 
county  attorney  and  swear  that  I  bad  nothing  to 
do  with  setting  fire  to  the  furniture.'  And  it  ap- 
pears that  it  had  required  several  weeks  of  per- 
suasion to  get  Kelly  to  repudiate  that  statement 
and  to  testify  at  this  hearing  as  he  has  testified. 

"The  defendant  baa  had  a  fair  trial.  The  ver- 
dict of  the  jury  is  a  righteous  verdict,  and  the 
court  can  without  hesitation  approve  it.  Having 
observed  what  occurred  at  the  trial  of  this  case, 
including  the  demeanor  of  the  witnesses,  as  well 
as  all  the  proceedings  In  this  hearing,  and  having 
no  doubt  whatever  of  the  defendant's  guilt,  I 
feel  that  to  grant  a  new  trial  simply  because 
Kelly  has  been  induced  to  repudiate  a  confession 
that  I  firmly  believe  was  true  would  be  to  make 
of  this  case  a  ridiculous  farce." 

The  Judgment  la  affirmed.  All  tbe  Justices 
concnrrlng. 

(m  Kftn.  195) 

GIIAY  v.  BOARD  OF  COUNTY  COM'RS  OP 
SE3DUWICK  COUNTY  et  al.   (No.  21:i60J 
(Supreme  Court  of  Kansas.   June  9,  1017.) 

(ByUabMs  Itf  Court.) 

1.  Masteb  and  Sebvant  «=3348— Wobkukh's 

COKPBHBATION  ACI^-GBHEBAL  PUBPOSE. 
The  general  p&rpose  of  the  Workmen's  Com- 
pensation Act  (Gen.  St.  1915,  S  seq.)  is 
to  provide  for  compensation  to  workmen  injured 
in  hazardous  employments  carried  on  for  the 
purpose  of  business,  trade,  or  gain. 

2.  Masteb  and  Servant  «=>3&4— Wobkubn's 
Compensation  Act— Emplotbbs  Subject— 
County— "Tbade  ob  Rusinesb." 

A  county  in  resurfadog  a  county  road  is 
not  engaged  in  trade  or  business  within  the 
terms  or  operation  of  tbe  Workmra's  Compen- 
sation Act 

{Ed.  Notb— For  other  definitions,  see  Words 
and  Phrases,  Firat  and  Second  Series,  Business ; 

Trade.] 

Johnston,  G.  J.,  dissentiiig. 

Appeal  from  District  Court,  Sedgwick 
County. 

Suit  under  the  Worianen's  Compensation 
Act  by  G.  S.  Graj  against  the  Board  of 
County  Commlarionera  of  Sedgwick  County. 
Kan.,  aud  othMs.  Demurrer  to  petition  over- 
ruled, and  the  defendants  appeaL  Order 
overruling  demurrer  to  petition  reversed  and 
cause  remanded,  with  directions  to  sustain 
the  demurrer. 

Ross  McCormtck  and  Glenn  Porter,  both  of 
Wichita,  and  H.  O.  Caster,  of  Topeka,  for 
appellants.  Campbell  &  Campbell,  of  Wich- 
ita, for  appellee. 

WEST,  J.  The  plaintiff  was  employed  by 
the  county  commisisloners  to  work  with  his 
team  hauling  gravel  for  use  on  a  county  road 
In  Sedgwick  county,  which  tbe  board  and  en- 


gineer were  grading  and  surfacing.  While 
thus  engaged  his  foot  slipped  and  was  caught 
under  the  wheels  of  his  loaded  wagon  and  In- 
jured. He  sued  the  county  under  the  Work- 
men's Compensation  Act.  A  demurrer  to  tbe 
petition  was  overruled,  and  tbe  county  ap- 
peals, averring  that  It  was  not  an  employer 
engaged  in  trade  or  business  within  tbe 
terms  of  the  statute. 

[1]  The  general  scheme  of  this  legislation 
has  been  to  enable  those  engaged  in  operate 
log  hazardous  Industries  to  compensate  work- 
men injured  thereto  and  add  the  cost  to  the 
price  of  the  product,  thus  extending  the 
burden  to  the  consumer. 

[2]  Assuming  without  deciding  that  haul- 
ing gravel  from  the  gravel  pit  to  place  on  a 
public  highway  Is  within  the  act  on  tbe 
theory  that  the  employment  is  "on,  In  or 
about  a  •  •  •  mine  or  quarry"  (section 
5900,  Gen.  Stat  1915;  section  6903,  defining 
"mine" ;  section  5003,  sobd.~  D,  defining 
"quarry"),  the  qnestlon  arises  as  to  whether 
the  county  was  an  employer  engaged  In  Its 
trade  or  bustneaa.   Section  5900  provides: 

"This  act  ahaU  apply  only  to  emnloyraeot  in 
the  course  <^  the  employer's  trade  or  ousinesa  on, 
in  or  about  a  railway,  factory,  mine  or  quarry, 
electric,  building  or  engineerins  work,  laundrv, 
natural  gas  plant  county  and  municipal  work, 
and  all  employments  wherein  a  process  requir- 
ing the  use  <^  any  dangemns  explo«iive  or  in- 
flammable materiab  la  carried  on,  which  Is  con- 
ducted for  tbe  purpose  ot  business,  trade  or 
gain.   •  ♦ 

This  section  seems  to  cover  Qrst  employ- 
ment In  the  course  of  the  employer's  trade 
or  business  In  certain  places  or  kinds  of 
work,  and,  second,  all  employments  danger- 
ous In  tbe  way  mentioned  and  conducted  for 
the  purpose  of  business,  trade  or  gain.  The 
words  "county  and  municipal  work"  were 
added  by  the  Legislature  of  1013,  and  If  ap- 
plied only  to  the  case  of  one  who  contracts 
to  do  county  or  municipal  work  and  employs 
workmen  therein,  are  clear  enough.  But 
running  through  the  entire  language  are  tbe 
two  Ideas  not  only  of  an  employment  la  cer- 
tain classes  of  work,  but  an  employment 
therein  by  an  employer  In  the  course  of  his 
trade  or  business  conducted  for  a  profit  The 
provisions  of  the  statutes  of  various  other 
states  are  quoted  showing  that  in  many  of 
them  the  clear  use  of  terms  has  left  the  mat- 
ter as  to  municipalities  free  from  doubt,  bat 
they  do  not  aid  much  in  the  construction  of 
the  statute  before  us.  As  applied  to  this 
case  the  amended  provision  may  be  fbni 
read: 

"This  act  shall  apply  only  to  employment  in 
the  course  of  the  employer's  trade  or  bustness 
on,  in  or  about  *  *  *  county  and  municipal 
work,  and  all  employments  wherein  a  process 
•  *  *  ia  carried  on,  which  (employment)  la 
conducted  for  the  purpose  of  business,  trade  or 
gain;  each  of  whit-h  employments  (nil  those 
previously  mentioned)  is  hereby  determined  to 
be  especially  dangerous  *  *  •  and  as  to  each 
of  which  employments  it  is  deemed  necessary  to 
establish  a  new  system  of  compensation  for  in- 
juries to  workmen." 


AssFor  otbtr  oasn  see  Bame  topic  snd  KBT-HUMBER  la  all  K  v-Nuubered  DlgMts  and  Indexes 


Digitized  by 


Googl( 


868 


leS  PACIFIC 


REPORTER 


If  engaged  In  county  work  In  the  course 
of  Moployer's  trade  or  business  for  profit  the 
workman  Is  within  the  statute,  whether  the 
work  Ib  actually  hazardous  or  not,  such 
work  being  deemed  and  declared  dangerous. 
Agricultural  pursuits  and  employments  inci- 
dent thereto  are  declared  non-hazardous  and 
exempt  In  amending  the  section  it  was  the 
intention  to  add  county  and  municipal  work 
and  exclude  agricultural  work,  thus  chang- 
ing the  kinds  of  employment  to  which  the 
act  was  to  apply.  It  was  a  change  In  em- 
ployments, not  in  employers.  Before  the 
amendment  a  contractor  doing  county  or 
municipal  work  was  not  within  the  statvite, 
unless  engaged  In  doing  work  actually  haz- 
ardous.  Now  such  work  is  in  eOfect  made 
hazardous  by  t>elng  declared  so  and  brought 
within  tlie  operation  of  the  act.  The  defini- 
tion of  "employer"  was  left  as  before  to  In- 
clude "any  person  or  body  of  persons  cor- 
porate or  Incorporate,  and  the  legal  rep- 
resentatives of  a  deceased  employer  or  the 
receiver  or  trustee  of  o  person,  corporation, 
association  or  partnership."  But  persons 
corporate  or  incorporate  in  order  to  be  em- 
ployers within  the  act  must  employ  the  work- 
men In  the  course  of  their  trade  or  business, 
terms  which  do  not  naturally  or  properly  ap- 
ply to  a  county  in  the  administration  of  its 
affairs.  "Business"  has  been  held  to  be  syn- 
onymous with  "calling,"  "occupation,"  or 
"trade,"  and  defined  as  "any  particular  oc- 
cupation or  employment  engaged  in  for  a 
livelihood  or  gain."  City  of  Topeka  v.  Jones, 
74  Kan.  164.  86  Tac.  162,  87  Pac.  1133. 

Under  the  provisions  of  section  8765  of  the 
Genera)  Statutes  of  1915,  the  county  engineer 
or  township  trustee  was  required  to  keep 
certain  roads  In  repair  and  authorized  to 
enter  upon  adjoining  land  and  carry  away 
gravel,  the  expense  thereof  to  be  allowed  by 
the  highway  commissioners  and  paid  by  the 
board  of  county  commissioners  when  such 
matter  Is  used  upon  a  county  or  state  road. 
Counsel  in  his  brief  asks; 

"When  Sedewick  county  undertook  to  operate 
a  sand  pit  and  to  buthl  or  resurface  the  North 
Lawrence  Avenue  road  by  direct  employmeot  of 
labor,  initead  of  by  contract,  the  couaty  doing 
the  i<)entionl  work  that  a  contractor  is  now  doing 
on  the  South  I^wrence  Avenue  road,  was  it 
exercising  a  govemmentai  function?" 

In  ^efferle  t.  Com'ra  of  I^n  Co.,  39  Kan. 
432.  436,  18  Pa&  606,  608,  It  was  said  of 
counties: 

"Thoy  are  usnally  denominated  quasi  corpo- 
rationn.  and  their  principal  functions  are  gov- 
ernmcntnl  and  political,  and  not  private  or  of 
a  Btrictlr  corporate  character.  Counties  are 
principally  mere  political  Biibdivisions  of  the 
state,  mere  instrumentalities  of  the  state  govern- 
ment, brought  into  exiRtence  merely  for  the  pnr- 
pose  of  aiding  and  assisting  the  state  in  promot- 
ing justice,  in  preserving  peace,  quiet  and  good 
order  in  the  state,  and  of  promoting  the  welfare 
and  happiness  of  the  citizens  tliercof ;  and  these 
objects  are  the  ones  which  counties  are  deaigned 
to  subserve  when  they  are  authorized  to  build, 
own,  and  keep  county  jails.  These  objects  do 
not  partake  at  all  of  a  prirate  character;  and 
they  are  not  engaged  in  as  bonness  transactions* 


nor  (or  the  purpose  of  Increaslnff  tin  weslHi  oC 
the  county  as  an  orcaaizatioD.'* 

In  SilTer  Clay  Coontr,  76  Kaa.  228, 
91  P^c.  55,  It  was  held  that  counties  are  mere 
auxiliaries  to  the  state  government,  and  par- 
take of  the  state's  Immnnlty  from  liability, 
and  are  In  no  sense  business  corporatioilaL 
In  that  case  damages  were  sou^t  for  the 
abandonment  of  a  highway  and  the  removal 
of  a  bridge.  In  the  opinion  it  was  said  that 
since  the  organization  of  the  state  it  has 
been  the  duty  of  counties  and  townships  to 
maintain  public  roads  and  bridges.  In 
Shawnee  County  t.  Jacobs,  79  Kan.  76,  81, 
00  Pac.  817.  810  (21  L.  R,  A.  [N.  S.]  200),  it 
was  held  that  a  county  engaged  in  building 
a  bridge  upon  a  public  highway  acts  as  a 
subdivl!:lon  of  the  state  government,  and 
is  not  liable  for  tbe  negligent  performance 
of  such  work  unless  expressly  made  so  by 
statute.   In  the  opinion  It  was  said: 

"The  duty  of  building  bridges  ami  maintain- 
ing the  public  highway  has  devolved  u]ion  tbe 
counties  and  town^liips  of  tliis  state  since  its 
organization.  Id  tbe  performunce  of  tbis  duty 
the  county  acts  as  an  agency  of  the  state,  and  is 
no  more  liable  for  its  acts  while  so  engaged 
than  tbe  state  itself  would  have  been  if  dmnf 
the  same  work." 

In  Grlswold  T.  City  of  Wichita.  00  Kan. 
602,  504.  162  Pac.  270,  277,  an  action  to  re- 
cover for  tbe  death  of  a  policeman  killed 
in  the  discharge  of  his  duties,  in  holding  that 
the  deceased  was  not  a  workman  as  defined 
by  the  compensation  act,  and  In  speaking  of 
tb  amendment  of  1913  adding  the  words 
"county  and  municipal  work,"  It  was  said 
that  It  may  have  been  the  intention  of  ttie 
Legislature  to  relieve  any  doubt  that  might 
exist  as  to  the  application  of  tbe  act  to 
county  and  municipal  work  "which  Is  con- 
ducted for  the  purpose  of  business,  trade 
or  gain."  "provided  the  nature  of  the  work 
la  such  as  to  render  it  especially  dangerous 
and  hazardous  to  life  and  limb  of  the  work- 
men engaged  therein."  it  was  also  said 
that  the  theory  of  tbe  act  is  that  the  em- 
ployer may  without  loss  to  himself  distribute 
the  burden  upon  the  consumers  which  con- 
stitute the  public.  "Many  good  reasons 
might  be  suggested  for  Including  within  the 
scope  of  the  act  workmen  employed  In  haz- 
ardous enterprises  by  cities  engaged  In  con- 
ducting a  business  for  profit,  as  electrie 
light  or  waterworks  plants,  because  a  city, 
like  any  private  Individual  engaged  in  trade 
or  business,  could  pass  on  to  the  public  at 
large  the  burden  by  adding  to  tbe  cost  of  tbe 
service.  But  where  a  city  Is  engaged  mere- 
ly In  the  exercise  of  its  governmental  fane* 
tions  we  think  It  clear  that  tbe  workman, 
no  matter  how  hazardous  his  employment; 
would  not  come  within  tbe  spirit  and  pur- 
pose  of  the  compensation  act  any  more  than 
the  derks  and  sten<«raphers  in  the  case  of 
Udey  r.  aty  of  Winfleld  [97  Kan.  279.  155 
Pac.  43],  supra.  So  that  even  though  a  po- 
liceman be  regarded  as  a  workman  In  tbe 
employ  of  the  dtr,  and  lu^withstandlng  the 
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performance  of  his  duties  places  blm  at 
times  In  a  dangerous  and  hazardous  sitna- 
Hon.  Btlll,  the  employer,  the  city,  is  not  en- 
Sajced  in  trade  or  business,  and  therefore  a 
policeman  Is  not  within  either  the  spirit  or 
letter  of  section  2  of  the  act,  which  limits  its 
application  to  persons  employed  for  the  pur- 
pose of  the  employer's  trade  or  business."  99 
Kan.  p.  506.  162  Pac.  277. 

The  distinction  t>etwcen  cities  and  coun- 
ties was  pointed  out  In  Beech  v.  Leahy,  11 
Kan.  2.^,  and  referred  to  In  Fisher  v.  Town- 
ship, 87  Kan.  674.  677,  125  Pac.  94,  41  I* 
B.  A.  (N.  S.)  1074,  Ann.  Cas.  1914A,  554, 
and  Haddock  v.  McDonald.  08  Kan.  628,  150 
Pac.  402.  Cities  have  been  held  liable  for 
certain  acts  or  omissions  from  which  coun- 
ties are  relieved,  and  in  view  of  the  unvary- 
ing rule  to  relieve  the  latter  from  all  lia- 
bllltr  not  expressly  Imposed  by  statute  It 
would  be  a  departure  to  hold  the  defendant 
county  liable.  In  Udey  v.  City  of  WInaeld, 
97  Kan.  279,  355  Pac.  43,  and  Knoli  v.  City 
of  Sallna,  08  Kan.  428,  167  Pac.  1167,  the 
question  before  us-was  not  raised.  It  Is  now 
presented  for  the  first  time.  It  must  be  held 
that  the  county  was  not  engaged  in  trade 
or  business  so  as  to  bring  this  case  wltbln 
the  application  of  the  compensation  act 

The  order  oTerruling  the  demurrer  to  the 
petition  la  reversed,  and  the  cause  remand- 
ed, with  dlrecttona  to  anstaln  audi  demurrer. 

BURCH,  MASON,  PORTER,  MARSHALL, 
and  DAWSON,  JJ.,  concurring.  JOHNS- 
TON, G.  dlasentlns. 

(101  Ku.  228) 
BOBBRTS  et  aL  v.  CUTT  OF  OITAWA. 
(No.  21256.) 

(Supreme  Oonrt  of  Kansas.  June  9, 1917.  Be* 
hearing  Denied.  Jaly  U,  1917.) 

•  fSjfUabus  by  the  Court.) 

Hastek  and  SRRVArrr  ^=>304— WoitK]aii*fi 
CoMpnfBATioR  Act— Emplotkb— Crrr. 
A  city  in  constructing  a  Istersi  sewer,  while 
exerdsiDg  its  proprietary  tK>wer.  1b  aot  engaged 
Id  an  enterprise  iovolviDg  aay  elpmeot  of  gain 
or  profit,  aad  therefore  is  not  within  the  terms 
or  opera  tiwi  of  the  Workman's  OompeaaatiMi 
Act  (Gen.  St.  1015.  i  5000). 
Jtrfinston,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  Fannie  R<^rt8  and  others 
against  the  City  of  Ottawa.  Judgment  for 
plaiutlfTs,  and  defendant  appeals.  Reversed. 

F.  M.  Harris,  of  Ottawa,  for  appellant  W. 
S.  JenlES,  of  Ottawa,  for  appellees. 

WEST.  J.  The  plaintiff  sued  for  the  death 
of  her  husband  caused  by  the  caving  in  of  a 
lateral  sewer  In  which  he  was  at  worlc.  The 
plaintur  recovered,  and  the  defendant  ap- 
peals. 

Some  point  la  songht  to  be  made  touching 
tbe  failure  of  the  deceased  to  use  certain 


safeguards,  but  the  only  material  question 
concerns  the  applicability  of  the  Workmen's 
Compensation  Act  to  the  defendant  city  In 
this  case.  A  lateral  sewer  to  be  paid  for  en- 
tirely by  property  owners  and  In  no  part  by 
the  city  at  large  was  to  be  built  and  the  work 
was  let  to  certain  men  who  eraplojed  the  de- 
ceased. The  speclflmtlons  contained  many 
provisions  to  the  effect  that  the  work  was  to 
be  done  under  tbe  supervision  of  the  city 
engineer  or  such  assistants  as  might  t>e  plac- 
ed in  charge  of  the  worli  by  the  maj'or  and 
council.  Incompetent  persons  engaged  upon 
the  work  were  to  be  discharged  upon  the 
written  regnlsltion  of  the  engineer  and  In 
various  ways  not  necessary  to  recount  the 
construction  of  tbe  sewer  was  to  progress  un- 
der bis  supervision. 

It  la  claimed  by  the  ci^  that  In  construct* 
Ing  this  sewer  at  the  sole  expense  of  tbe  pn^ 
erty  owners  It  was  not  engaged  In  trade  or 
business,  but  In  a  purely  health  measure  car- 
ried on  under  the  governmental  side  of  Its 
activities.  On  tbe  other  band  It  Is  urged  that 
the  dty  Is  within  the  act  because  it  waa  en- 
gaged In  it?  municipal  business,  and  although 
it  had  let  the  worlc  out  to  contractors  it  was 
still  sufficiently  in  charge  thereof  he  with- 
in the  purview  of  the  statute.  This  la  a  com- 
panion case  to  Gray  v.  Gom'ra  of  Sedgwick 
County,  165  Pac.  867,  Just  dedded,  a  some- 
what different  question,  however,  beli^;  in- 
volved. Was  the  dty  engaged  in  its  trade 
or  bnslneBS  wltbln  the  meaning  of  section 
5000  of  the  General  Statutes  of  1910?  That 
the  rule  applying  to  dtles  is  quite  different 
from  that  affecting  counties  and  other  quasi 
munldpallties  Is  Indicated  in  tbe  decision  re- 
ferred to  and  authorities  therein  dted.  In 
Freeman  v.  Chanute,  63  Kan.  573,  66  Pac. 
647.  In  distinguishing  between  tbe  dlfforenC 
powers  of  a  city,  it  was  said: 

"In  tbe  exerdse  of  its  quasi  private  or  cor- 
porate power  a  municipality  is  like  a  private 
oorporatitw,  and  is  liable  for  a  faihire  to  use 
Its  power  well  or  for  an  injury  caused  by  using 
it  negligently.  In  buililing  its  waterworks,  gas, 
electric  light  plants,  sewers,  and  other  internal 
improvements  which  are  for  the  ezciusive  benefit 
of  the  corporation,  it  is  in  the  ezwcise  of  Its 
quasi  private  twwer  and  is  liable  to  the  same 
extent  as  are  private  corporations."  63  Kan. 
577.  66  Pac.  648. 

In  Bowden  v.  Kansas  City,  09  Kan.  587,  77 
Pac.  573,  66  U  B.  A.  181.  105  Am.  St.  Rep. 
187, 1  Ann.  Cas.  055,  the  following  expression 
from  Johnston  v.  District  of  Columbia.  118  U. 
S.  10,  6  Sup.  Ct  923, 80  L.  Ed.  75,  waa  Quoted 
with  approval: 

"But  the  construction  and  r^ir  of  sewers 
according  to  the  general  plan  so  adopted  are 
simply  ministerial  duties;  and  for  any  negli- 
gence in  BO  constructing  a  sewer,  or  keeping  It  in 
repair,  tbe  munldpality  which  has  constructed 
and  owns  the  sewer  msy  be  sued  by  a  peraon 
whose  property  is  thereby  injured."  08  Kan. 
503,  77  Pac.  575.  66  L.  R.  A.  181.  100  Am.  St 
Rep.  187,  1  Ann.  Cas.  055. 
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In  tbe  opinion  Itself  It  was  said : 
"Wben  a  muDicipal  corporation  assumes  the 
performance  of  a  public  dut;  which  was  permU- 
rive  onl7  and  enters  upon  the  discharge  of  such 
duty,  and  through  toe  negligent  performance 
thereof  by  Its  authorisied  agents  one  is  Injured  ei- 
ther In  person  or  property,  the  corporation  can- 
not escape  liability  by  sayinj;  that  the  perform- 
ance of  this  duty  was  not  imperative." 

In  Fisher  t.  Township,  87  Kan.  674,  125 
Pac.  94,  41  U  R.  A.  (N.  S.)  1074,  Ann.  Cas, 
1914A,  554,  nnmerons  authorities  were  cited 
touching  the  different  sorts  of  liability  at- 
taching to  cities  and  merely  quasi  corpora- 
tions, and  it  was  said : 

"While  the  soundness  of  this  distinction  has 
been  questioned  It  Is  too  firmly  fired  in  the  juris- 
prudence of  this  state,  following  the  weight  of 
untbority  elsewhere,  to  be  ovntumed  except  by 
legislative  action." 

In  Butler  t.  Kansas  City,  07  Kan.  239, 155 
Pac.  12,  L.  R.  A.  1»16T>.  626,  Hlbbard  t.  City 
of  Wichita,  OS  Kan.  408.  ISO  Pac.  300.  U  R. 
A.  1017A,  300,  and  Frost  v.  aty  of  Topeka, 
08  Kan.  636,  161  Pac.  036,  a  pesthouse,  a  pub- 
lic park,  and  a  detention  hospital,  respective- 
ly, were  Involred  and  held  to  concern  «ily  the 
governmental  action  of  a  city. 

Under  the  rulings  referred  to  distinguish- 
ing between  a  city's  governmental  and  pro- 
prietary powers  the  building  of  tbe  lateral 
sewer  in  question  doubtless  comes  within  the 
latter  rather  than  the  former.  But,  as  point- 
ed out  in  the  Gray  Case,  in  order  to  bring 
the  city  within  the  statute  this  proprietary 
work  must  have  been  In  the  nature  of  a  busi- 
ness or  trade  Involving  the  idea  of  profit  or 
gain.  Certainly  the  construction  of  a  lateral 
sewer  to  be  paid  for  by  the  property  owners 
of  a  given  sewer  district  Is  not  trade  or  busi- 
ness in  the  sense  of  profit,  or  In  any  com- 
mercial sense.  The  question  of  subcontrac- 
tor is  discussed  by  counsel,  but  section  4  of 
tbe  act  (section  5808)  imposes  on  the  prin- 
cipal only  such  liability  as  would  rest  on  blm 
had  be  employed  the  workman  himself. 
Hence  the' question  Is  not  one  requiring  fur- 
ther discussion. 

If  the  Legislature  intended  to  bring  cities 
and  counties  within  the  operation  of  the  act 
It  is  remarkable  that  no  apt  or  clear  language 
indicating  such  Intention  was  used.  On  tbe 
contrary,  section  2  of  chapter  218  of  the  Laws 
of  1911 — tbe  original  act — provided  for  an 
election  in  certain  cases  Involving  "the  In- 
dividual negligence  •  •  •  of  the  direc- 
tors or  of  any  managing  *  •  •  agent  of 
such  employer  if  a  corporation,  or  of  any  of 
the  partners  If  such  employer  is  a  partner- 
ship." The  term  "managing  agent"  does  not 
naturally  or  ordinarily  apply  to  cities.  Sec- 
tion 16  (section  5910)  provides  that:  "Em- 
ployers affected  by  this  act  shall  report  an- 
nually to  the  state  commission  and  factory 
Inspector,"  certain  things  Including  particu- 
lars as  to  all  releases  of  liability,  tbe  penalty 
for  failure  to  report  being  the  Invalidation 
of  such  releases.   Can  It  fairly  be  said  that 


tbe  Legislature  Intended  to  require  these  re- 
ports from  cities  and  other  municipalities? 

The  statute  must  be  liberally  construed,  but 
the  courts  cannot  go  beyond  tbe  Leglslatnre 
and  add  what  was  omitted,  or  change  tbe 
character  and  manifest  object,  purpose,  and 
limitations  of  the  enactment  There  being  aa 
utter  absence  of  all  elements  of  business  or 
trade  in  the  usual  sense  and  meaning  of  tbe 
words  and  no  possibility  of  gain  to  the  dty 
by  way  of  profit  out  of  the  .work  It  was  doing 
or  having  done,  it  must  be  held  that  the  com- 
pensation act  does  not  apply. 

The  Judgment  is  tberefore  rerersed. 

BUBCH.  HASON,  POSTER,  MARSHALL, 
and  DAWSON,  JJ.,  cfmcnrrlng.  JOHNSTON, 
C.  J.,  dissenting. 

on.  Kan. 

FARMERS'  &  MERCHANTS*  STATE  BANE 
OP  CONCORDIA  V.  BOARD  OF  COU'RS 
OF  CLOUD  COUNTY.    (No.  20675.)  • 

(Supreme  Court  of  Kansas.   June  0,  1017J 

(SyUahut  by  the  Covri.) 

1.  Anhulb  4=332— ConDEHNATXOH— <]nnn- 

CATB— Attack. 
In  ao  action  against  a  county  founded  upon 
a  certificate  isstied  by  the  state  live  stock  com- 
misRionerj  reciting  tbe  condemnation  of  certain 
cattle  as  mfected  with  tuberculosis,  and  ordering 
payment  to  their  owner  of  the  amount  fixed  by 
tbe  appraisement,  such  certificate  Is  not  open  to 
attack  except  on  account  of  fraud,  collusion,  or 
similar  misconduct.  Following  Cory  v.  Graybill, 
96  Kan.  20.  149  Pac.  417. 

[Ed.  Note.— For  other  eases,  see  AnimaU. 
Cent  Dig.  f  82.] 

2.  Animals  «s»32— Condemnation— CsBTin' 
CATS— Fraud. 

Id  such  a  case  evidence  that  the  appraisers, 

by  advice  of  the  live  stock  commissioner,  ap- 
praised the  cattle  at  their  sound  value,  has  ao 
tendency  to  show  fraud  or  its  equivalent 

[Ed.  Note.— For  other  cases,  see  Aniaial*, 
Cent  Dig.  f  82.} 

3.  ApncAt  AND  Bbrob  ^9280— Review— Ex* 

CLUaiON  or  EVIDENCE. 
A  rulint;  excluding  certain  evidence  held  not 
to  be  reviewable  because  it  was  not  prodnced 
at  the  hearing  of  the  motion  for  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  Sl  1691-1696.] 

4.  Animals  ^s>32  —  Conoemnation  —  Ao-  . 
noN  ON  Cem-ificate— Paoor. 

In  such  a  ease  it  was  not  necessary  for  the 
plaintiff  to  plead  that  the  cattle  were  not  within 
certain  excepted  cLisses  for  which  no  compensa- 
tion is  allowed,  nor  to  prove  in  the  first  instsncQ 
any  fact  other  than  the  isauance  of  tbe  certifi- 
cate. 

[Ed.  Note.— For  other  cases,  see  Aniaiali, 
Cent  Dig.  S  82.] 

Appeal  from  District  Court,  Cloud  County, 
Action  by  the  Farmers'  ft  Merchants'  State 
Bank  of  Concordia,  Kan.,  against  tbe  Board 
of  County  Commissioners  of  Cloud  CJounty, 
Kan.  Judgment  for  plaintiff  on  a  directed 
verdict,  and  defendant  appeals.  Affirmed. 


4^For  otber  omm      sam*  topic  mod  KBT-NUHBBR  fa  all  Key-Nnmbvod  DiEtsts  sad  iTOnm 
•Rehearltv  denied  Septemtier  21.  im. 


Digitized  by 


KtIL)       FARMERS'  4  MERCHANTS*  STATE  BANK  v.  BOARD  OF  COM'RS 


871 


U.  y.  B.  Van  De  Mark  and  Stmrges  & 
Stnrges,  all  of  Concordia,  for  appellant 
Polslfer  &  Hunt  and  Clyde  U  Sborit,  all  of 
CoDoordia,  for  appellee. 

UASON,  J.  The  state  live  stock  commis- 
sioner Issued  to  M.  P.  Knud^on  three  certlB- 
cates  stating  that  cattle  belon^ng  to  Mm 
had  been  condemned  as  being  Infected  with 
tuberculosis  and  disposed  of  In  accordance 
with  the  statute  (Gen.  Stat.  1915.  |§  11083- 
11086),  and  ordering  the  payment  by  Cloud 
county  of  half  their  appraised  value,  and  In 
the  case  of  four  animals,  which  a  post  mor- 
tem examination  showed  not  to  have  been 
Infected,  of  the  whole  value.  Knudton  as- 
signed the  certificates  to  the  Farmers'  & 
Merchants'  Bank  of  Concordia.  The  bank 
presented  them  for  payment,  and  on  this  be- 
ing refused  brought  an  action  upon  them 
against  the  county.  A  verdict  was  directed 
In  favor  of  the  plaintiff,  on  which  judgment 
was  rendered.    The  defendant  appeals. 

t1]  1.  A  reversal  is  asked  principally  on 
the  ground  that  the  defendant  was  not  al- 
lowed to  Introduce  evidence  tending  to  show 
that  Irregularities  were  committed  with  re- 
spect to  the  condemnation  of  the  cattle,  that 
the  appraisement  was  excessive,  and  that 
the  cattle  were  brought  into  the  state  under 
such  circumstances  that  compensation  to  the 
owner  is  forbidden  by  the  statute.  It  has 
already  been  determined  in  a  mandamus  for 
the  payment  of  a  similar  certificate  (and 
tbe  role  Is  necessarily  the  same  In  an  action 
like  tbe  present)  that  tbe  certificate  given 
by  the  live  stock  commissioner  Is  conclusive 
upon  the  county  In  tbe  absence  of  fraud,  col- 
lusion, or  similar  misconduct  Cory  v.  Qray- 
blll.  96  Kan.  20. 149  Pac.  417. 

[1]  2.  The  defendant  maintains  that  the 
evidence  Introduced  and  offered  was  snUldent 
to  taketothejnry tbequestionof frandlnthe 
appnilaement.  Its  evidence  on  this  point  was 
mainly  to  tbe  effect  that  the  cattle  were  ap- 
pnlsed  at  too  hlgb  a  figure.  This  bad  no 
tendency  to  show  ^ud.  State  v.  White, 
82  Kan.  777,  109  Fac.  4(K!.  There  was  also 
testinionr.  bowerer,  tbat  the  appraisers,  un- 
der tbe  advice  of  tbe  assistant  live  stoc^  com- 
missioner, valued  tbe  cattle  as  If  they  were 
not  diseased.  If  an  appraisement  were 
shown  to  have  been  made  under  a  radical 
mistake  of  law  as  to  the  proper  basis  of 
valuation.  It  might  be  set  aside  on  the  ground 
that  it  did  not  represent  the  Judgment  of  the 
appraisers  as  to  the  matter  committed  to 
them.  See,  In  this  connection,  2  Page  and 
Jones  on  Taxation  by  Assessment  f  672;  26 
Qyc  162 ;  28  Cyc.  1168 ;  Notes  7  L.  R.  A.  (N. 
S.)  525,  98  Am.  St  Rep.  871;  State  v.  Stock- 
well,  7  Kan.  103.  "But  the  statute  does  not 
contemplate  that  a  condemned  animal  shall 
be  appraised  at  the  value  of  the  carcass  be- 
cause diseased  and  because  It  is  to  be  slaugh- 
tered at  once.  If  this  were  true,  the  alterna- 
tive given  tbe  owner  by  section  23  (Qea.  Stat 


1916,  I  11101)  would  amount  to  nothing." 
Oory  V.  Grayblll,  supra.  The  law  manifestly 
Intends  that  the  cattle  condemned  as  tuber- 
cular, upon  which  disease  has  produced  no 
effects  visible  to  onllnary  observation,  shall 
be  appraised  at  their  sound  value.  Its  policy 
Is  that  an  animal  which  after  expert  exami- 
nation Is  believed  to  be  Infected  shall  be 
killed,  the  loss  to  be  borne  wholly  by  the 
public  If  the  belief  proves  111  founded,  and 
otherwise  to  be  shared  equally  with  the  own- 
er. To  make  a  deduction  from  the  appar- 
ent value  of  the  suspected  animal  because 
of  the  suspicion  would  defeat  tbe  purpose  of 
the  statute. 

[3]  3.  The  defendant  called  the  live  stock 
commissioner  as  a  witness  and  asked  him 
whether  be  had  made  any  Inquiry  as  to  the 
origin  of  the  cattle  or  as  to  bow  long  th^ 
had  been  In  the  state.  An  objection  to  ques- 
tions of  this  character  was  sustained.  The 
defendant  then  offered  to  prove  that  the  cat- 
tle were  brought  Into  the  state  in  violation 
of  the  rules  of  the  live  stock  sanitary  com- 
mission, and  the  offer  was  rejected.  In  the 
defendant's  brief  It  Is  argued  that  error 
was  committed  In  these  rulings  because  the 
evidence  If  admitted  would  have  had  a  ten- 
dency to  show  that  the  a>mmIssioner  made 
no  Investigation  as  to  the  origin  of  the  cattle, 
and  ndther  knew  nor  cared  where  they  came 
from,  and  that  such  conduct  tended  to  prove 
fraud  and  collusion.  From  the  abstract  It 
appears  that  no  offer  In  this  connection  was 
made  at  the  trial  b^ond  what  has  Just 
been  stated — that  no  explicit  suggestion  of 
a  want  of  good  faith  cm  the  part  of  tbe  com- 
missioner was  made  In  connection  with  the 
offer.  And  upon  the  bearing  of  tbe  motion 
for  a  new  trial  there  was  no  showing  that  in 
fact  the  commissioner  had  not  Investigated 
the  origin  of  the  cattle,  ^erefore  no  ruling 
in  connection  with  this  matter  la  reviewable. 
Code  of  Civil  Procedure  f  307  (Gen.  St  1915, 
>7209). 

C4]  4  These  oonslderattonB  practically  dis- 
pose of  tbe  case,  and  only  brief  mention  need 
be  made  of  tbe  complaints  of  specific  rulings. 
Tbe  petition  is  criticized  for  Its  follure  to 
allege  facta  showing  that  tbe  cattle  were  not 
witbln  any  of  the  dasses  for  which  under 
the  statute  no  compensation  Is  to  be  made. 
Inasmuch  as  the  certificates  were  sufficient 
to  make  a  prima  fade  case,  and  were  only 
assailable  fOr  tnuA  or  its  equivalent.  It  was 
not  necessary  for  tbe  plaintiff  to  plead  the 
nonexistence  of  the  exceptional  conditions 
that  would  have  prevented  liability  on  the 
part  of  the  county.  Objections  are  made  to 
the  competency  of  evidence  Introduced  by  tbe 
plaintiffs  showing  the  disposition  of  the  cat- 
tle- As  tbe  certificates  were  sufllcient  In 
themselves  until  successfully  attacked  the  in- 
troduction of  otber  evidence  by  the  plaintiff, 
although .  unnecessary,  could  not  have  been 
prejudicial.  Complaint  Is  made  that  tbe  or- 
der to  pay  waa  addressed  to  tbe  countv  In- 
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stead  of  to  the  board  of  eonnty  commlssloa- 
ers,  but  the  difference  In  the  form  of  expres- 
sion is  not  important.  The  official  title  of 
the  connty  aa  a  litigant  la  "the  board  of 
coanty  commissioners"  (Gen.  Stat.  1016,  i 
2532} ;  but  doubtless  any  apt  designation 
would  serve  the  same  purpose. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 

(101  K«D.  44) 

PATTERSON  t.  UNCLE  SAM  OIL  00. 
(No.  20682 J 

(BoprcDM  Court  of  Kansas.  June  9,  1017.) 

Appeal  from  District  Court,  Sedgwick  County. 

Action  by  George  W.  Patterson  against  the 
Uncle  Sam  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  a^ipeals.  Reversed,  and 
cause  remanded,  with  directions  to  grant  a  new 
trial  upon  terms  to  be  imposed  by  tbe  court. 

Redmond  S.  Brennan,  of  Kansas  City,  Mo., 
for  appellant.  Dedrick  &  Dedrick  and  Adams 
&  Adama,  ell  of  Wichita,  for  appellee. 

PER  CURIAM.  This  case  was  submitted  in 
connection  with  the  foregoing  case  of  Hortense 
Patterson  v.  Uncle  Sam  Oil  Co.,  165  Pac  6«1; 
and,  tbe  questions  in  issue  being  substantially 
identical  in  tbe  two  cases,  the  judgment  in  this 
case  is  also  reversed,  and  tbe  cause  remanded, 
with  directions  to  grant  a  new  trial  upon  terms 
to  be  imposed  by  tbe  court. 


m  Wamh.  4S) 

MEZGER  et  ux.  v.  HAZELWOOD  IRRIGAT- 
ED FARMS  CO.  et  aL   (No.  13766.) 

(Supreme  Court  of  Washington.    June  19; 
1917^ 

1.  TSNDOa  AND  PtTRCIIASEB  $=>110— ReSCIS- 

moN  OF  CoNTEACT— Grounds. 
Tbe  fact  that  trees  had  not  been  properly 
cared  for  would  not  furalsli  a  ground  for  rescis- 
sion, by  the  purchaser,  of  a  contract  for  tbe 
purchase  and  sale  of  real  estate;  but  tbe  rem- 
edy for  breach  of  that  portion  of  the  oontraeC 
would  be  an  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Tandor  and 
Purchaser,  Cent.  Dig.  gS  11)6,  197.] 

2.  Ybndob  and  Pvbchasbr  «=»44  —  Rescis- 
sion or  Contract— Evidence— SuFPicuNCT. 

la  an  action  by  the  purchaser,  seekios  to 
rescind  a  contract  for  the  purchase  of  real  es- 
tate, on  the  ground  that  tbe  vendor  fraudulent- 
ly represented  that  the  land  was  suitable  for 
a  home,  evidence  held  to  support  a  finding  that 
tbe  representations  made  by  defendants  were 
made  in  good  faith,  and  were  in  fact  true^ 
and  that  the  land  was  suitable  for  a  home  site^ 

[Ed.  Note.— For  other  coses,  see  Vendw  and 
Purchaser.  Cent.  Dig.  §§  6t>-76.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kenuan, 

Judge. 

Action  by  George  E.  Mezger  and  wife 
against  the  Hazclwood  Irrigated  Farms 
Company  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

Carl  Ultes,  Jr.,  of  Spokane,  for  ai^llants. 
Oullen,  Lee  &  Matthews,  of  Spokane,  for  re- 
spondents. 


MAIN,  J.  The  purpose  of  this  action  was 
to  rescind  a  contract  for  the  purchase  of 
real  estate.  The  cause  was  tried  to  the  court 
without  a  Jury,  and  resulted  In  dndlnga  of 
fact,  conclusions  of  law,  and  a  Judgment  de* 
nylng  the  rescission.  From  this  judgment, 
the  plaintiffs  appeal. 

The  facts  are  these :  On  January  25,  1909, 
the  appellants,  being  then  residents  of  the 
city  of  Chicago,  in  the  state  of  Illinois,  pur- 
chased from  tbe  Bazelwood  Irrigated  Farms 
Company,  a  corporation  doing  business  at 
Siwkane,  Wash.,  five  acres  of  irrigated  land, 
located  near  the  city  of  Spokane.  Tbe  selUug 
agent,  through  which  this  transaction  was 
consummated,  was  Ncely  &  Young,  a  cor- 
poration located  in  the  city  of  Strakane.  The 
negotiations  leading  up  to  the  purchase  <^ 
tbe  land  were  conducted  by  correapoDdence, 
The  appellants  at  no  time  saw  the  land  prior 
to  February  13,  1914,  when  they  came  West 
for  the  purpose  of  locating  thereon.  By  the 
terms  of  tbe  contract  of  purchase,  tbe  Hazd- 
wood  Irrigated  Farms  Company  was  to  pre- 
pare the  land,  set  It  to  trees,  and  care  for 
the  same  for  a  period  of  one  year.  In  addi* 
tion  to  this,  it  was  contracted  between  the 
parties  that  the  Hazelwood  Irrigated  Farms 
Company  would  cultivate  and  take  care  of 
tbe  orchard  for  a  period  of  four  or  five  years 
additional  for  a  stipulated  cooddenitioo. 
Wtam  the  appellants  came  West,  and  viewed 
the  land  and  the  trees  thereon,  they  were 
di^tlsfled  In  two  respects:  First,  that  the 
trees  were  not  In  as  good  condition  as  they 
should  be;  and,  second,  that  there  was  a  de> 
pression  on  the  south  end  of  the  tract,  next 
to  the  highway,  which  rendered  It  undesir- 
able as  a  home  site.  After  tendering  a  deed 
to  the  Hazelwood  Irrigated  Farms  Company, 
demanding  the  return  of  their  money,  and 
gluing  notice  of  a  rescission,  the  aR>dlants 
Instituted  the  present  action. 

[1]  The  fact  that  the  trees  had  not  been 
properly  cared  for,  if  It  be  a  fact,  would  not 
furnish  a  ground  for  resdsslon,  because  the 
remedy  for  a  breach  of  that  portion  of  tbe 
contract  would  be  an  action  for  damages. 
Crampton  t.  McLaughlin  Really  Co.,  51 
Wash.  625,  99  Pac.  5S6,  21  L.  B.  A.  (N.  S.) 
823:  3  Elliott  on  Contracts,  |  2(U9.  If  we 
understand  the  contention  of  the  appellants 
correctly,  they  claim  that  It  was  represented 
to  them,  prior  to  the  purchase,  that  the  land 
was  capable  of  producing  a  commercially 
bearing  orchard,  and  that  the  trees  would 
come  Into  bearing  brtwe«i  four  and  five 
years  after  planting,  and  that  the  tract  was 
a  suitable  place  for  a  home,  all  of  wblcb,  it 
Is  claimed,  was  false  and  untrue.  There  li 
little  evidence  in  the  record  that  would  sus- 
tain the  contention  that  the  tract  of  land 
was  incapable  of  producing  a  commercially 
bearing  orchard,  and  that  the  trees  would 
not  come  into  bearing  within  five  or  six 
years. 

[2]  The  principal  contention,  howem,  li 


>ror  othsr  CUM  sw  aan*  toplo  and  KBT-NUUBSR  In  all  Kar-Numbsred  Dlswts  ud  Jnduai 


Digitized  by 


Google 


WaalL) 


SMITH  V. 


BAKBER 


873 


tbat  tbe  tract  of  land  was  not  suitable  for  a 
liome,  because  there  was  a  depression  on  the 
soath  end  thereof,  upon  which,  during  tbe 
qiiing  rains  and  freshets,  water  would  ac- 
cumulate. The  evidence  upon  the  extent  to 
wblcb  the  water  would  cover  tbe  land,  its 
depth,  and  the  duration  of  time  tbat  it  would 
reuiain  thereon  was  conflicting.  If  that  offer- 
ed by  the  appellants  correctly  described  the 
extent,  depth,  and  duration  of  tbe  tluie  that 
tbe  water  remained  upon  tbe  land,  tbe  rep- 
resentation tbat  tbe  tract  was  suitable  for 
a  borne  site  would  doubtless  be  fraudulent. 
On  the  other  hand,  if  tbe  evidence  offered 
by  the  respondents  correctly  presents  the 
sitnntlon,  there  was  no  false  representation. 
The  trial  court  found  that  the  representa- 
tions made  by  the  respondents  were  in  good 
faltb,  and  were  in  fact  true,  and  tbat  tbe 
particular  tract  In  question  was  suitable  for 
a  home.  After  a  careful  constderntlon  of  all 
tbe  evidence,  we  think  It  supports  the  find- 
loes  and  Judgment  of  the  trial  court. 

There  are  a  large  number  of  assignments 
of  error,  by  wblcb  questions  of  fact  only 
are  presented,  tt  would  servo  no  useful 
purpose  to  review  In  detail  the  evidence  of 
tbe  respective  parties,  balancing  one  against 
the  other,  and  show  wherein  the  preponder- 
ance lies,  by  i>ointIng  out  the  weakness  of 
one  and  the  strength  of  the  other.  It  is 
sufficient  to  soy  that,  in  our  opinion,  tbe  ap- 
pellants failed  to  establish  their  charge  of 
fraud,  and,  as  above  stated,  tbe  question  of 
damages  for  breach  of  tbe  contract  to  prop- 
erly care  for  the  trees  cannot  be  determined 
In  this  action. 

The  Judgment  wlfl  be  afflraed. 

EI>US.  C.  J.,  and  CHADWTCK,  MOR- 
RIS, and  WEBSTER,  JJ.,  concur. 


(f7  WMh.  18) 

SUVm  et  a1.  T.  BARRER  et  aL   (No.  18923.) 

(Supreme  Court  of  Wnshington.   June  18, 
1917.) 

1.  Spkcifjc  Pebformancb  «=»97(1)  —  Surrr- 

CraWCT  OF  PlAIHTIIT'S  IraRFOBMAKCE— "Ok 
Tire  CONTBACT." 

Under  a  land  contract  mating  time  of  the 
essence  and  cnlline  for  payment  by  plaintiff  on 
tbe  land  of  $14.3.50  to  the  state  on  tne  contrnct 
ootstanding,  plaintiff  could  not  require  Bpecific 
performance,  where  he  had  not  made  such  pay- 
ment, and.  on  defendant's  paylnK  the  amount 
dne  the  state,  had  merely  demanded  of  defend- 
ant a  statement  of  tbe  amount  bo  paid  by  her; 
for  the  phrase  "on  the  contract"  means  occord- 
ing  to  the  terms  of  tbe  contract. 

lEd.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  88  286-290,  294,  29S.1 

2.  SPBcmo  Perforuance  «=»3  —  Pkbfobh- 
ANCB  BY  Plaintiff  or  Comtract. 

In  suit  for  specific  performance,  whether 
or  not  defendant  was  entitled  to  rescind  and  for- 
feit tbe  contract  was  immaterial,  since  plaintiff 
mast  recover,  if  at  all,  upon  the  strengto  of  his 
own  case  and  not  upon  tbe  weakness  of  the  de- 
fense. 

tBd.  Note.— For  other  cases,  see  Bpecific  Per- 
formance. Cent  Dig.  88  3. 


3.  Specific  Pebformancb  «=3f>0  —  Pebfobm 
ANCE  BY  Plaintiff  of  Contract. 
A  party  caunot  enforce  epecilic  performance 
of  a  contract  while  in  default  of  its  terms, 

[Ed.  Note.— For  other  casea.  see  Specific  Per- 
formance, Gent.  Dig.  88  289-304.] 

Department  1.  Appeal  from  Snperlw 
Court,  Spokane  Gonnty:   E.  H.  Sullivan, 

Judge. 

Action  by  Del  Gary  Smith,  administrator 
and  others,  against  Anna  Barber  and  anoth- 
er. Judgment  for  defendants,  and  plalntUfa 
appeal.  Affirmed. 

Tolman  &  King,  of  Spokane,  for  appellants. 
E.  J.  Farley,  of  Spokane,  for  respondents. 

MORRIS,  J.  Appeal  from  a  decree  deny- 
ing specific  performance  of  a  contract  for 
tbe  purchase  of  real  estate.  Prior  to  Octo- 
ber, 1910.  Owen  H.  Barber  and  Anna  Barber 
were  husband  and  wife.  On  the  3d  day  of 
August,  1907,  they  entered  Into  a  contract 
with  the  state  of  Washington  for  the.  pur- 
diase  of  certain  real  estate  in  the  city  of 
Spokane.  Tbe  purchase  price  was  flxed  at 
$300,  of  which  $30  was  paid  at  the  time  of 
tbe  execution  of  tbe  contract  and  the  re- 
mainder was  to  be  paid  in  nine  annual  in- 
stallments on  March  1st,  with  IntereE^t  on  all 
sums  then  unpaid.  By  a  decree  of  divorce 
in  October,  1910,  this  property  was  set  aside 
to  Anna  Barber  as  her  separate  property. 
In  November,  1910,  Owen  U.  Bart>er  and  An- 
na Barber  entered  Into  the  contract  which 
forms  tbe  basis  of  this  action,  and  which 
la  as  follows,  so  far  as  material: 

"It  is  hereby  agreed,  by  and  between  Anna 
Barber,  divorced  wife  of  O.  II.  Barber,  the  par- 
ty of  the  firet  part,  and  O.  H.  Bnrber,  tbe  par- 
ty of  the  second  part,  that  the  said  party  of  the 
first  part  will  soli  to  tbe  said  party  of  tbe  sec- 
ond part,  his  heirs  and  assigns ;  nod  the  said 
party  of  tbe  second  part  will  purchase  of  said 
party  of  tbe  first  pitrt.  her  heirs,  executors,  or 
admmistrators,  the  followins  described  lot,  tract 
or  parcel  of  land  situated  in  Spokane  county, 
state  of  Washington,  to  wit:  As  undivided  half 
interest  in  lot  12,  block  31,  snbdivisioo  of 
school  section  16,  township  25,  range  43,  E. 
W.  M.,  with  tbe  appurtenances  thereto  belong- 
ing, on  the  following  terms: 

"1.  The  purchase  price  of  sold  land  to  be 
$1,000  of  wbich  the  sum  of  $1,000  has  this  day 
been  paid  as  earnest  money,  the  receipt  of  which 
is  bereb;  acknowledged  by  tbe  said  party  of  the 
first  part,  and  the  further  sum  of  $143.50,  to  be 
paid  the  state  of  Wagbingtun,  on  a  contract 
now  outstanding  with  Interest  thereon  from  date 
until  paid  at  the  rate  of  six  per  cent  per  an- 
num. 

"2.  Said  land  to  be  conveyed  by  good  and  suf- 
ficient deed  to  the  said  jparts  of  the  second  part, 
when  said  pandiase  pnce  shall  have  been  fully 
paid. 

"3.  Time  ia  the  essence  of  this  contract. 

"4.  If  the  said  party  of  the  second  part  fails 
to  pay  the  whole  sum  of  said  purchase  price 
and  interest,  within  tbe  time  above  specified, 
then  the  said  party  of  the  first  part  may  if  she 
so  elect  rescind  this  contract,  and  in  that  casa 
all  payments  made  by  said  party  of  the  second 
part  shall  be  forfeited." 

Owen  H.  Barber  died  the  following  April, 
end  tbe  appellants  are  his  administrator 
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and  belrs.  On  Jaly  18,  1913.  nothing  hav- 
ing been  paid  upon  the  contract  by  Owen  H. 
Barber,  Anna  Barber  served  upon  his  ad- 
ministrator a  notice  of  forfeiture,  appellants 
being  given  until  the  29th  day  of  July  to 
comply  with  the  contract  and  make  the  pay- 
ments therein  designated;  and  on  December 
24.  1913,  the  contract  Rtlll  being  nncooipUed 
with,  a  second  notice  of  forfeiture  was  8er\-- 
ed  In  which  the  contract  was  declared  re- 
scinded and  forfeited.  On  December  7, 1014, 
the  administrator  tendered  to  respondent  the 
sum  of  $180  as  payment  of  the  amount  due 
under  the  contract,  which  tender  was  re- 
fused, and  the  same,  with  Interest,  was  re- 
peated at  the  trial  and  the  amount  deposited 
with  the  clerk  of  the  court.  The  lower  court 
found  that  plalntlflfs  had  failed  to  show  any 
right  to  recover,  and  that  the  action  should 
be  dismissed. 

[t-3]  Appellants'  first  contention  Is  that  un- 
der his  contract  Owen  11.  Barber  was  priv- 
ileged to  pay  the  sum  of  $143.50  to  the  state 
at  any  time  within  the  term  of  the  contract, 
and  that  a  payment  as  late  as  March  1.  1916, 
the  day  of  the  final  payment,  would  be  a 
compliance  with  his  contract  with  Anna  Bar- 
ber. The  contract  calls  for  a  payment  of 
$143^  to  be  paid  the  state  of  Washington 
by  Owen  H.  Barber  "on  the  contract  now 
outstanding  with  interest  thereon  from  date 
until  paid  at  the  rate  of  six  per  cent.'*  The 
phrase  "on  the  contract"  means  according 
to  the  terms  of  that  contract.  There  was 
due  the  state  at  that  time,  according  to  the 
terms  of  the  contract,  n  sum  In  excess  of 
$143.50.  There  was  neither  allegation  nor 
proof  that  prior  to  Instituting  this  action 
Owen  H.  Barber  or  his  representatives  had 
made  a  payment  of  any  sum  to  the  state,  or 
had  attempted  In  any  way  to  comply  with  the 
terms  of  the  contract  The  second  amended 
complaint  upon  which  the  action  was  tried 
alleges  that  subsequent  to  the  death  of  Owen 
H.  Barber  In  April.  1911,  Anna  Barber  paid 
the  state  the  amount  due  upon  the  contract 
of  purchase  with  the  state;  that  appellants 
have  demanded  of  her  a  statement  of  the 
amount  so  .paid,  which  demand  has  been  re- 
fused, and  that  they  were  Informed  by  Anna 
Barber  that  she  would  reject  and  refuse  to 
accept  any  tender  that  might  be  made.  The 
proof  goes  no  further.  Certainly  this  Is  not 
sufficient  to  support  an  action  for  specific 
performance.  Appellants  say  little  In  their 
brief  concerning  their  right  of  recovery  but 
say  much  concerning  respondent's  right  to 
a  forfeiture.  Whether  or  not  respondent  was 
entitled  to  rescind  and  forfeit  the  contract 
Is  immaterial.  Appellants  must  recover,  If 
at  all,  upon  the  strength  of  their  own  case, 
and  not  upon  the  weakness  of  the  defense. 
Their  right  to  a  specific  performance  of  the 
contract  between  Owen  H.  Barber  and  Anna 
Barber  depends  upon  strict  compliance  with 
that  contract  on  the  part  of  Owen  H.  Barber. 
This  they  failed  to  prove.   Nor  did  they  of- 


fer any  Justification  or  waiver  of  th^r  fail- 
ure In  this  respect  A  party  cannot  enforce 
specific  performance  of  a  contract  wWIe  la 
default  of  its  terms. 

Elefer  t.  Carter  Contracting  &  Hanllng 
Co..  59  Wash.  108,  109  Pac.  332.  Under  the 
terms  of  the  contract  between  the  Barbers  it 
contemplated  a  future,  not  a  present,  sale, 
conferring  neither  right  nor  title  upon  the 
vendee  until  by  compliance  with  its  terms 
be  bad  himself  performed.  The  term  of  the 
contract  necessary  to  be  compiled  with  la 
order  for  Owen  H.  Barber  to  have  the  right 
of  performance  was  the  payment  of  $143,50 
to  the  state  of  Washington.  No  proof  of  such 
compliance  having  been  offered,  no  convey- 
ance under  the  contract  could  be  enforced. 
Younkman  v.  Hlllman,  53  Wasb.  661,  102 
Pftc.  7r3;  Tleton  Hotel  Co.  v.  Manhelm,  75 
Wash.  641.  135  Pac.  65S. 

The  record  Is  susceptible  to  no  other  Judg- 
ment than  that  aiv>ealed  from.  It  Is  af- 
firmed. 

ELLIS,  a  3.,  and  CHADWICK,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


(97  Wash.  2» 

GBLVFITU  et  aL  V.  GIFFOBD  et  aL 
(No.  13924.) 

(Supreme  Court  of  Washington.  Jane  IS,  1917.) 

1.  Venrob  and  Pubchaseb  €=30(2)  —  Mis- 

BEPaeSBNTATIONS. 
The  presence  of  wild  snapdragon  opon  a 
farm  was  of  such  material  consequence  as  to 
justify  rescission  of  the  contract  for  purchase 
of  the  farm  because  of  mlsrepceMatation  u  to 
its  existence. 

fEd.  Note.— For  other  cases,  see  Yendor  and 
Purchaser.  Cent  Dig.  {{  40,  63.] 

2.  Vendor  and  Pubchaseb  <.  ill  — AonoH 
FOB  Rescission. 

In  action  to  rcBcind  a  contract  for  purchase 
of  real  estate  on  the  ground  of  fraud,  evidence 
held  to  show  material  miarepresentatioDS  by 
vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  69-76.] 

3.  Contracts  $=»99(1>— Rescission. 

Where  fraud  is  charged  as  the  bans  of  re- 
scinding a  contract  it  must  be  established  by 
clear  and  couvinciug  evidence. 

[Ed.  Note.— For  other  oases,  see  Contracts, 
Cent.  Dig.  U  448-453,  1197.] 

Department  1.  AjrmiI  l^m  Superior 
Court,  Spokane  County;  Wm.  A.  Hunebe, 
Judge. 

Action  19  H.  3.  Griffith  and  ottiers  against 
Charles  Gltford  and  others.  From  a  Judg- 
ment tor  defendants,  plaintiffs  fq>peaL  Be- 
versed  and  remanded,  with  direction. 

Zent  &  Powell,  of  Spokane,  for  anpeUanta. 

MAIN,  J.  This  action  was  brought  to  re- 
scind a  contract  for  the  purchase  of  real  es- 
tate on  the  ground  of  fraud.  The  trial  in 
the  superior  court  resulted  In  a  Judgm^t 
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denying  resdsslon,  from  whidi  the  plalntlffe 

Tbfr  tacts  out  of  which  the  Utlgatlon  arose 
are  these:  For  aome  Ume  prior  to  the  month 
of  March,  1016,  the  appellants  had  owned 
and  occupied  a  farm  In  Grant  county,  which 
they  hod  sold  a  short  time  prior  to  entering 
Into  the  transactlfm  out  of  whldi  this  con- 
troversy arose.  After  selling  the  farm  in 
Grant  county,  Mr.  Orifflth,  In  looking  about 
for  the  purchase  of  another  place,  came  to 
Latah,  In  Spokane  county.  This  was  In  what 
Is  referred  to  In  the  evidence  as  the  "Palouse 
country.**  After  coming  to  Latah,  he  met 
friends  there,  who  warned  him  against  pur* 
chasing  a  farm  upon  which  there  was  any 
"wild  snapdragon."  After  being  so  warned, 
he  fully  made  up  his  mind  not  to  purchase  a 
farm  If  there  was  growing  thereon  any  of 
that  weed.  A  few  days  after  coming  to 
Latah,  Griffith  was  taken  by  one  J.  S.  Far- 
relly,  who  lived  In,  or  near,  that  town,  sir 
miles  into  the  country  to  look  at  a  place  then 
owned  by  the  respondents.  Two  or  three 
days  after  having  made  ttils  trip,  Griffith 
met  the  respondoit  Charles  Glfford  In  Latah, 
and  talked  with  lilm  relative  to  the  form. 
During  this  craversatlon,  Farrelly  asked  Glf- 
ford if  there  was  any  snapdragon  on  the 
form,  and  received  the  r^ly,  "not  to  my 
knowledge^"  Shortly  after  this  conversation, 
or  within  a  few  days,  Gilford  took  Mr.  and 
Mrs.  Griffith  out  to  see  the  farm,  and,  as  the 
Griffllhs  both  testified,  while  they  were  driv- 
ing along  the  highway  ajac«it  thereto,  they 
inquired  whether  there  was  any  snapdragon 
on  the  place,  and  received  the  positive  an- 
swer that  there  was  not  Gilford  denies  tills 
conversation.  Upon  this  trip,  the  partis  did 
not  go  over  the  place;  but,  a  few  days  later, 
Gifford  and  Griffith  again  visited  the  farm 
and  walked  over  it  The  plara  bad  been 
owned  by  the  respcmdents  for  seven  years 
prior  to  this  tlm^  and  had  been  occupied  by 
them  during  all  of  that  time,  with  the  ex- 
ception of  one  year.  The  negotiations  re- 
ferred to  resulted  In  a  contract  on  March 
30,  1916,  which  the  respondents  sold  to 
the  appellants  the  form,  consisting  of  ap- 
proximately TO  acres,  for  the  sum  of  $8,300. 
Of  this  sum,  f 1,780  was  paid  In  cash,  and  the 
balance  was  to  be  paid  by  the  transfer  of 
notes  and  a  mortgage  then  owned  by  the 
appellants.  After  making  this  contract  and 
on  tlie  ITtb  day  of  April,  the  appellants  went 
Into  iKHoesdon  of  the  form.  Thereafter,  and 
on  the  28th  day  of  that  month,  Mr.  Griffith, 
while  plowing,  preparatory  to  planting  a 
crop,  discovered  what  be  thought  might  be 
wild  snapdragon.  He  had  never  seen  it  be- 
fore, as  it  did  not  grow  where  he  bad  pre- 
viously lived  and  farmed  land.  After  in- 
quiry, Griffith  learned  that  the  weed  he  had 
discovered  was  wild  snapdragon.  He  then 
sought  Mr.  GUEord,  and  demanded  his  money 
back,  as  well  as  rescission  of  the  contract 
This,  the  latter,  after  considering  for  a  few 
days*  declined  to  da   l^iereafter,  and  dur- 


tag  the  succeeding  month,  the  appellants  va- 
cated the  place  and  instituted  this  action. 
Neither  party  to  tlie  controversy  being  will- 
ing to  exercise  control  over' the  form  during 
the  litigation,  by  mutual  arrangement  the 
management  thereto  was  given  to  a  third 
person. 

t1]  The  first  question  is  whether  the  ines- 
ence  of  wild  snapdragon  upon  the  form  was 
of  such  material  consequence  as  to  Justify 
a  rescission  of  the  contract  providing  there 
had  been  mlsrqnesentatbm  relative  to  Its  ex- 
Istence.  The  evidence  shows  that  wild  snap- 
dragon is  a  noxious  weed,  and,  when  it  once 
appears  upon  a  form.  It  is  practically  im- 
possible to  eradicate  It  So  serious  Is  its 
presence  considered  that  when  It  appears. 
siHne  formers  build  a  fence  around  It  and 
cover  the  ground  with  salt  The  appellants 
offered  evidence  to  the  effect  that  the  pres- 
ence ot  snapdragon  upon  a  form  would  ma- 
terially reduce  Its  salable  ralue.  ^e  re- 
spcmdents  cfferad  no  evldmoe  on  this  queii- 
tlon.  The  amount  of  snapdragon  which  was 
discovered  up<Hi  the  place  aft»  the  appel- 
lants went  into  possessitHi  thereof  consisted 
of  approximately  ten  patdies,  located  near 
the  center  of  the  farm,  niese  patches  va- 
ried la  size  from  about  11  by  13  feet,  down 
to  places  where  thm  was  only  an  Indlvidnal 
plant  The  party  to  whom  the  management 
of  the  place  was  committed,  during  the  pen- 
dency of  this  UttgaUon.  testified  that  he  had 
covered  the  three  larger  patches  with  tar 
paper,  and  that  It  took  about  250  square  fleet 
thereof.  One  of  the  witnesses,  testifying  for 
the  respondmts,  referred  to  a  patdi  of  snap- 
dragon 6  feet  across  as  "quite  a  large 
patdi."  Taking  into  conslderatlfHi  the  char- 
acter of  the  weed,  and  the  ^Ufficulty,  If  not 
the  Impos^blUty,  of  its  total  extlngtdshment 
as  well  as  the  else  and  number  of  patches, 
together  with  the  fact  that  the  presence  of 
such  weed  will  materially  reduce  the  value 
of  a  farm,  we  cannot  hold  that  a  mlsrepre- 
sentathm  relative  tliereto  would  be  upon  an 
Immaterial  matter,  snch  as  would  not  justify 
the  rescission  of  a  contract 

Tlw  next  qtiestlon  Is  whether  there  was  a 
misrepresentation.  The  trial  court  made  no 
formal  findings  of  foct  and  conclusions  of 
law,  but  recited  in  the  Judgment  that  wild 
snapdragon  was  growing  upon  the  form  In 
the  foil  of  the  year  1015.  The  evidence 
shows  that  tUs  weed  has  a  distinctive  fiower, 
and  a  pronounced  odor,  specially  when  cut 
or  bruised.  During  the  year  1915,  tlie  por^ 
tlon  of  the  form  where  the  snapdragon  was 
produced  a  crop  of  oats.  When  this  crop 
was  harvested,  ~Mr.  Glfford  testified  that  he 
shocked  the  oats,'  and  admitted  that  he 
shocked  the  oats  over  the  very  place  where 
the  snapdragon  was  feund  by  Griffith.  The 
stubs,  fnnn  whldi  the  plant  had  been  cut, 
along  with  the  oats,  were  still  on  the  ground 
during  the  following  spring.  If  Griffith,  who 
had  never  seen  snapdragon,  before  moving 
upon  this  form,  was  able  to  dlscovw  its  pres- 
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ence  there  within  12  days  after  he  took  pos- 
session, and  at  a  time  of  year  when  Its  dis- 
covery would  be  much  more  difficult  than 
when  the  flower  would  appear  later  In  the 
season.  It  does  seem  strange  that  its  presence 
there  was  not  known  to  the  former  owner, 
who  admitted  that  he  knew  what  snapdragon 
was  when  he  saw  IL  The  testimony  of  the 
GriOlths  on  the  one  side,  and  Gifford  on 
the  other,  as  to  the  conversation  relative  to 
snapdmgm,  hereinbefore  referred  to,  cannot 
be  reconciled.  It  might  be  said  that  a  way 
of  reftinctllatton  could  be  found  by  assuming 
that  the  Griffiths  might  have  confused  tliis 
TODversatlon  with  the  previous  conversation, 
occurring  In  latab,  where  Gifford  admits 
that  he  stated  that  there  was  no  snapdragon 
upon  the  place,  to  his  knowledge;  but  tbls 
assumption  would  overlook  the  fact  that  Mra. 
OrilTith  was  not  present  at  the  previous  con- 
versation. It  seems  alto^ther  reasonable 
that  the  Griffiths,  after  having  been  warned 
relative  to  purchasing  a  farm  xvltb  this  weed 
upon  It,  and  after  having  determined  not  to 
purchase  such  a  farm,  shoald  Inquire  spedflc- 
ally  In  relation  thereto.  The  trial  Judge,  In 
se^Elng  to  reconcile  tbls  conflicting  testi- 
mony, thought  that  the  Griffiths  might  have 
confused  the  conversation  that  they  teaUfled 
to  as  occurring  upon  the  highway  adjacent 
to  the  farm  with  the  previous  conversation 
in  Latah,  but  doubtless  overlooked  the  fact, 
as  already  pointed  out,  that  Mrs.  Gzlffitti  was 
not  present  at  that  conversation. 

[1,1]  We  cannot  escape  the  craidnsion 
that,  under  the  evidence  In  this  case,  the  ap- 
pellanta  were  oitltled  to  a  resdssion  of  the 
contracL  The  rule  undoubtedly  Is,  as  potn^ 
ed  out  by  the  respondents,  that  fraud,  where 
charged,  must  be  established  by  clear  and 
convincing  evidence;  but  we  think  the  ap- 
pellants have  met  the  requlrementa  of  this 
rulb 

The  Judgment  will  be  reversed  and  the 
cause  mianded,  with  direction  to  the  supe- 
rior court  to  enter  a  Judgment  In  favor  of 
the  appellants. 

ELLIS,  O.  J.,  and  0HADWIC9E,  MORBIS. 
and  WEBSTER,  JJ.,  concur. 


(H  Wasb.  fl32) 
WILLETT  et  03t.  V.  CTTT  OF  SEATTLE. 
(No.  13408.) 

(Supreme  Goart  of  Washin^on.  Jane  IS,  1917.) 

1.  Municipal  Cobporations  ^=»1021,  1022— 
Improvements  —  Dauages  —  Necessitt  or 
Claim — Statute, 
Under  Charter  of  City  of  Seattle,  art.  4,  | 
29,  requiring  claims  aflainst  the  city  for  dam- 
ages to  accurately  locate  and  describe  the  defect 
which  cauaed  the  injury,  accurately  describe  the 
injury,  contain  the  items  of  damage  claimed,  and 
providing  that  claims  for  damages,  whether 
sounding  in  tort  or  ctmtract,  must  be  presented 
within  the  time  and  In  the  manner  therein  pro- 
vided, a  claim  for  damages  from  flooding  due 
*o  a  street  improvement  not  being  a  damaging, 


which  was  an  Indispensable  and  Integral  part  of 

the  improvement  nor  necessarily  anucipated  by 
the  plan,  and  intended  in  the  performance  of 
the  work,  hut  a  consequential  or  resulting  dam< 
age  Boundlnfc  In  tort,  no  action  therefor  could 
be  maintained,  where  such  item  was  not  included 
in  the  claim  previously  filed  by  tlie  property 
owner. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  EHg.  |  2HB.] 

2.  Municipal  Cobforations  «=»1021,  1023— 

IuPROVEMBNTS  —  DaICAQBS  —  EVIDBNCI  — 

Adhissibilitt. 
In  view  of  Charter  of  City  of  Seattle,  art 
4,  I  20,  in  an  action  for  damages  caused  by  a 
street  improvement,  where  it  ap}»eareil  that  the 
claim  filed  did  not  mention  an  itetb  of  damage 
by  reason  of  overflow  of  plaintiff  s  land,  testi- 
mony as  to  the  overQow  was  properly  excluded. 

[Kd.  Xote.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  L>ig.  |  2193.] 

3.  MOKtCIPAL  CORPOEATIOKS  <S=3404(8)  —  IM- 
FKOVEUENTS  —  ACTION  FOR  DaUAOES  — JURT 

Question. 

Whether  the  lot  was  damaged  by  steam  s&ov 
els  during  the  progress  of  the  work,  and  the 
aoiouuc  of  such  damages,  h«ld  for  the  jury. 

IKd.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent.  Dig.  i  097.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  O.  U  Wlllett  and  \vite  against 
the  City  of  Seattle.  Judgment  for  defendant 
and  plaintiffs  appeaL  AlUrmed. 

Edward  Judd,  of  Seattle,  for  appellants. 
Hugh  M.  Caldwell  and  Robert)  U.  Svans,  both 
of  Seattle,  for  respondent. 

MAIN,  J.  The  pnrpose  of  this  action  was 
to  recover  damage  to  property  by  reason  of 
the  improvement  of  a  dty  street.  The  cause 
was  tried  to  the  court  and  a  Jury,  and  re- 
sulted In  a  verdict  in  fovor  of  the  defendant 
the  plaintiffs  appeal. 

The  facts  are  these:  On  the  19th  day  of 
June,  1008.  and  for  some  time  prior  thereto, 
the  appellants  were  the  owners  of  a  tract 
of  land,  consisting  of  approximately  15  acres, 
which  had  been  platted  into  blocks  and  Iota, 
and  was  known  as  O.  L.  Willett's  addition 
to  the  dty  of  Seattle.  Extending  along  the 
south  side  of  tbls  addition  was  Graham 
street,  with  which  the  streets  appearing  upon 
the  plat  of  WiUett's  addition  Intersected. 
On  the  date  mentioned,  the  respondent  city 
contracted  for  the  Improvement  of  Graham 
street.  This  improvement,  la  front  of  a 
portion  of  WiUett's  addition.  Involved  a  deep 
cut;  in  front  of  another  portion,  a  fill  of 
considerable  height  Across  Willett's  addi- 
tion was  a  small  perennial  stream,  flowing  to 
the  south,  and  across  Graham  street.  In 
making  the  fill,  the  dty  failed  to  provide  an 
adequate  drain  or  culvert  under  the  fill, 
through  which  the  water  of  the  stream  could 
pass,  and,  as  a  consequence,  a  portion  of 
Willett's  addition  was  flooded  and  damaged. 
During  the  time  the  work  was  being  per- 
formed, atme  of  the  lots  of  the  addition, 
abutting  upon  the  cnt.  were  dog  into  by 
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the  steam  shovels.  Tbe  action,  as  first 
broaght,  sought  an  Injanctloii  restraining  tbe 
Improveihent,  because  of  its  InterfereDce  with 
the  access  to  WUIett's  addition.  After  tbls 
action  was  brought,  a  stipulation  was  en- 
tered Into  by  which  the  work  was  permitted 
to  continue.  Prior  to  the  Institution  of  the 
action,  and  on  April  10,  1009.  the  nppellnnts 
filed  a  claim  for  damages  with  the  city  council, 
"by  reason  of  the  grading  of  Graham  street," 
and  "entirely  cnttlng  off  access  to  Graham 
street  from  Thirty-Fifth  Avenue  South,  one 
of  the  streets  dedicated  In  the  plat  of  said 
addition  (Wlllett's  addition);  and  that  the 
satd  grading  Is  being  so  conducted  that  a 
henry  cut  Is  Mng  made  along  and  on  Graham 
street  In  front  of  the  center  and  west  side 
of  sold  addi:!on,  so  as  to  cut  off  access  to 
Gmhnm  street  from  Thirty-Third  Avenue 
South,  one  of  the  streets  dedicated  In  the 
plat  of  said  addition.*'  In  this  claim  for 
damaj^s,  no  menMnn  Is  made  of  the  flooding 
of  a  i)orHon  of  'Wlllett's  addition  by  reason 
of  Inadequate  drnlnage.  Another  claim  for 
damages  was  filed  on  May  31,  1013,  and  In 
this  no  item  of  damages  for  flooding  Is  men- 
tioned. On  September  15,  1914.  an  amended 
complaint  was  flled,  upon  which  Issue  was 
joined  by  answer,  and  the  cause.  In  due  time, 
proceeded  to  trial. 

Upon  the  trial,  the  appellants  offered  evi- 
dence as  to  damages  sustained  by  reason 
of  the  flooding,  to  which  objection  was  made 
by  the  dty,  and  sustained  by  the  trial  court 
The  reason  for  this  ruling  was  that  the 
flooding  was  not  claimed  as  an  Item  of  dam- 
ages In  either  of  the  claims  filed. 

(11  Upon  this  appeal,  the  flnt  qnestlctn  is 
whether  the  filing  of  a  claim  with  the  dty  Is 
s  condition  precedent  to  the  maintenance  of 
u  action  tor  damages  caused  by  the  fioodlng. 
Section  20  of  article  4.  of  the  charter  of  the 
of  Seattle  requires,  among  other  things, 
that  claims  for  damages  "most  accurately 
locate  and  describe  the  defeat  that  caused 
ttie  Injury,  accurately  describe  tlw  injury, 
*  *  *  contain  the  items  of  damages 
dalmed.  and  be  sworn  to  by  the  claimant." 
Under  tliis  charter  provision,  claims  for 
damages,  wliether  sounding  in  tort  or  con- 
tract, must  be  presented  within  the  time 
and  In  tbe  manner  therein  provided.  Inter- 
national Contract  Co.  v.  Seattle.  60  Wash. 
891,  125  Pac.  162;  International  Contract 
Co.  T.  Seattle,  74  Wash.  662,  IM  Pac.  602. 
Where,  however,  the  property  taken  or  dam- 
aged is  contemplated  by  the  plan  of  tbe  work, 
and  is  a  necessary  Inddent  to  the  making 
of  the  public  Improvement,  no  claim  is  nec- 
essary, becanse,  strictly  speaking,  the  prop- 
erty owner's  action  rests  neither  In  tort  nor 
contract  In  other  words,  where  the  taking 
or  damaging  Is  an  Indispensable  and  Integral 
part  of  the  improvement  necessarily  antic- 
ipated by  the  plan,  and  intended  In  the  per- 
formance of  the  work,  no  claim  is  necessary, 
beaiuse  the  property  owner  is  only  recover- 


ing the  compensation  which  be  would  have 
received  had  the  city,  prior  to  making  tbe 
Improvement  brought  an  action  In  condemna- 
tion for  the  purpose  of  having  the  damages 
for  the  taking  or  damaging  determined.  Kin- 
cold  V.  SeatUe,  74  Wash.  617,  134  Pac.  604, 
135  Pac.  820;  Jorguson  v.  Seattle.  80  Wash. 
126, 141  Pae.  334.  In  the  KIncald  Case,  dam- 
ages were  sought,  because  tbe  toe,  or  foot 
of  the  slope  of  a  fill  necessarily  extended 
over  onto  the  plaintiff's  lots,  and  consequent- 
ly the  taking  there  was  contemplated  by  the 
plan  of  the  work,  and  was  a  necessary  In- 
cident to  the  making  of  the  public  Improve- 
ment This  question  Is  fully  and  thoroughly 
discussed  In  the  Klocald  and  Jorguson  Cases, 
and  the  limitations  of  the  rule  pointed  out, 
and  It  seems  unnecessary  to  again  enter  upon 
a  discussion  of  the  question.  In  thp  present 
case,  the  item  of  damages  for  floo<lIng  was 
neither  contemplated  by  tbe  plan  of  tbe  work, 
nor  a  necessary  Incident  In  making  the  Im- 
provement In  Graham  street.  Such  damages 
were  consequential  or  resultant  and  there- 
fore sound  In  tort,  for  which  no  action  could 
be  maintained,  unless  a  claim  therefor  had 
been  flled  as  required  by  the  provision  of  the 
city  charter  above  referred  to.  In  the  cases 
of  Wendel  v.  Spokane  County,  27  Wash.  121, 
67  Pac.  576.  91  Am.  St  Rep.  825,  and  Far- 
nandls  v.  Great  Northern  R.  Co.,  41  Wash. 
486,  84  Pac.  18.  6  L.  R.  A,  (N.  S.)  1086.  Ill 
Am.  St.  Rep.  1027,  cited  by  the  appellants, 
the  question  of  the  necessity  of  flllng  a  claim 
was  not  involved.  It  may  be  that  there  Is 
some  language  In  the  opinion  In  each  of  those 
cases  that  Is  not  In  harmony  with  the  views 
expressed  In  the  Jorguson  Case,  supra ;  but. 
If  those  cases  are  not  In  accord  with  the 
Jorguson  Case,  they  are  necessarily  modified 
to  the  extent  that  there  Is  lack  of  harmony. 

[21  It  la  next  claimed  that  If  tbe  flllng  of 
a  claim  Is  necessary,  under  the  claims  flled, 
tbe  testimony  as  to  the  flooding  should  have 
been  admitted.  In  neither  of  these  claims 
was  there  any  mention  made  of  an  item  of 
damages  by  reason  of  the  overflow  of  the 
land,  caused  by  an  Inadequate  drain  under 
the  fill.  Tbe  charter  provision  requires  that 
the  claim  shall  specify  the  Items  of  damages. 
In  Casassa  v.  Seattle,  75  Wash.  367,  134  Pac. 
1080,  It  was  held  that,  under  this  charter 
provision,  an  action  could  not  be  maintained 
for  an  item  of  damage  not  covered  by  the 
claim.  It  follows  that  the  ruling  of  the  trial 
court  In  sustaining  the  objection  to  the  of- 
fered testimony  should  not  be  disturbed. 

[3]  Lastly,  It  Is  contended  that  the  trial  court 
erred  In  not  entering  Judgment  for  tbe  ap- 
pellants for  damages  in  a  substantial  amount, 
notwithstanding  the  verdict  of  the  Jury.  The 
basis  of  this  contention  Is  that  the  appellants 
were  entitled  to  damages  to  the  lots  abutting 
upon  the  cut.  which  were  dug  Into  hj  the 
steam  shovels  during  the  progress  of  the 
work.  Whether  there  was  damage  In  this 
regard,  and,  if  so,  bow  mudi,  under  a  proper 
Ittstmctlon^  wu  anbmltted  to  tbe  Jniy.  Tbe 
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evld^ice  was  conflicting.  That  offered  In  be- 
balf  of  the  aw>ellant8,  If  accepted  by  the 
jury,  would  sustain  a  verdict  In  a  substan- 
tial amount  That  offered  by  the  respond- 
ent, if  accepted  by  the  jury,  would  result 
In  a  verdict  In  favor  of  the  respondent. 
Upon  this  conflicting  evidrace,  the  question 
was  one  for  the  Jury, 
The  Judgment  will  be  affirmed. 

ELLIS.  O.  J.,  and  MORRIS,  CHADWICE, 
and  WEBSTKI^  JJ.,  concur. 


(»6  Wasb.  683) 

BUCK  T.  EQUITABLE  LIFE  ASSUB.  SOO. 
OF  THE  UNITED  STATES.   (No.  13810.) 

(Supreme  Court  (tf  WasUngton.   June  16, 
1917.) 

1.  Insubaitce    'g=>400  —  Lira    Policy  — 
"Amount  Due," 

"The  amount  due,"  in  proviiion  of  life  In- 
surance policy  that  it  shall  t>e  indisputable  aft- 
er a  year  as  to  amount  due,  means  the  amount 
due  in  law  and  fact,  and  not  an  amouut  writ- 
ten therein  by  mistake  as  ItB  cash  surrender 
value. 

[Ed.  Note.— For  other  caaea,  see  InsnraoeeL 

Cent.  Dig.  |  1086. 

For  other  deanitiona,  aee  Words  and  Phraao^ 
Second  Seriea,  Amount  Due.] 

2.  CoNTBACTs  ®=»93(5)— Mistake— REUEt. 

Relief  from  error  in  contract  shown  with 
certainty  will  be  granted  where  to  enforce  It 
as  written  would  be  harsh,  though  the  mistake 
be  unilateraL 

^  [Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  419.] 

3.  Estoppel  «=996— Bt  Silence. 

Where  insured  shortly  after  issuance  of  his 
life  policy  was  informed  by  insurer's  letter  that 
the  cash  surrender  value  at  end  of  15  years  of 
$1,000  written  in  the  policy  was  a  mistake,  and 
under  the  applicatifm  should  be  ^408,  and  that 
only  $408  would  be  paid,  he  was  estopped  by  his 
silence,  preventing  action  for  reformatitm,  to 
claim  more. 

[Ed.  Note.— For  other  cases,  see  Estffippd, 
Cent.  Dig.  {$  285-287.] 

4.  Limitation  or  Actions  4=>40(1)  —  De- 

raNSES. 

The  general  statute  of  limitation  merely  bars 
actions,  and  not  defenses  of  mistake  and  estop- 
pel. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  212.] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  C  Alston, 
Judge. 

Action  by  Seralpha  A.  Back  against  the 
Equitable  Life  Assurance  Society  of  tiie 
United  States.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded, 
with  iii8tnictlon& 

Kerr  ft  UcCorH,  of  Seattle,  tor  appellBnt 
Cooler,  Horan  ft  Hulrihlll,  <a  Everett,  for 
re^xntdent 

MORRIS.  J.  On  January  6,  IBOl,  appel- 
lant issued  to  respondent  a  life  insurance 
pc^cy  In  the  sum  of  ^000  containing  the 
following  option : 


*1f  the  assured  be  living  and  this  policy  is 
in  force  oo  the  twenty-second  day  of  December, 
1915,  the  said  assured,  or  assigns,  .may  sur- 
render the  policy  to  the  society  and  draw  the 
guaranteed  rash  value  of  $1,000  together  with 
the  cash  dividend  then  apportioned,  coiuist- 
Ing  of  the  policy's  full  share  of  the  surplus 
profits  as  determined  by  the  actuaries  Of  the 
society." 

It  was  further  provided  In  the  policy  that 
it  should  be  Indisputable  after  one  year  from 
its  issue,  providing  all  premiums  were  duly 
paid.  Upon  the  explratl<»  of  the  15-year 
period  provided  for  In  the  optlw  re^Mndent 
gave  notice  of  his  election  to  surrender  the 
policy  and  withdraw  $1,000  as  the  guaran- 
teed cash  surrender  value  thereof,  tt^ther 
with  the  cash  dividends  then  apporti«ied  to 
the  policy  In  the  sum  of  $161.07.  The  appel- 
lant In  Its  answer  set  up  affirmatlTely  that 
the  sum  of  $1,000  included  in  the  option  as 
the  cash  surrender  value  of  the  policy  was 
inserted  therein  by  mistake  of  a  clerk  in  Its 
office  at  the  time  the  policy  was  Issued,  and 
that  the  correct  amount  should  be  the  sum  of 
$408.  BeformatlfHi  of  the  policy  was  asked 
for  In  this  respect  The  lower  crart  found 
In  favor  of  the  respondent. 

On  behalf  of  the  appellant  it  was  shown 
that  the  blanks  in  the  printed  form  of  policy 
were  filled  out  by  an  «nploy£  who  had  been 
In  Its  sendee  at  that  time  but  one  day.  His 
duty  was  to  prepare  policies  for  execution  by 
the  officera  of  the  company  and  to  fill  In  the 
blanks  from  the  documoit  famished  him. 
known  as  the  "application  heading,"  which 
showed  the  kind  of  policy,  the  face  amonnt 
thereof,  the  amount  of  the  cash  rwrve,  and 
other  details.  The  application  heading  fur* 
nlsb'ed  the  clerk  in  this  Instance  was  as  fbl- 
lows: 

"No.  1016922 

Premium  Dividend  IS  Trs.  G.  R.  408. 
Agency  Seattle  ~  1st  pay'L 

Reg,  date  Dec.  22.  1900 
Form  No.  22700—2  Made  out  Amt.  1.000 
Age  63.   Kind  P.  D.  Life 
Dec.  22,  1915 
A.  66.64'' 

The  policy  issued  herein  complies  with  the 
application  heading  with  the  exception  of  the 
amount  of  the  cash  reserve,  the  correct 
amount  of  the  catdi  reserve  being  indicated 
on  the  application  heading  the  symbols 
"a  R.  408,"  which  amount  should  have  beat 
Inserted  in  the  option  instead  ot  $1,000. 
There  is  no  question  toot  that  the  Insotloo 
of  the  sum  of  $1,000  Instead  of  $408  as  Oie 
cash  reserve  valne  of  tbls  policy  was  a  cl«l- 
cal  error.  It  la  also  nndlspnted  that  policy 
holders  at  the  age  of  resp<»id«it  must  pay 
an  annual  premlnm  of  $86.50  not  only  upon 
policies  In  the  appellant  company,  but  In  all 
life  insurance  companies  in  order  to  receive 
a  cash  surrender  of  $1,000  at  the  end  of  IS 
years.  It  is  also  undisputed  that  the  pay- 
ment of  an  annual  premium  of  $56.64,  the 
amount  paid  by  the  respradoit,  by  a  policy 
bolder  of  his  age  would  In  no  life  insurance 
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otHnpany  entitle  tbe  policy  holder  to  recover 
at  tbe  end  of  15  years  a  cash  reserve  value 
of  more  than  ^08.  It  appears  from  the  tes- 
timony of  respondent  that  he  was  surprised 
when  he  received  this  policy,  though  he  con- 
tends It  is  the  policy  tbe  soliciting  agent  told 
him  would  be  written.  He  seems  to  have 
known  enough  about  life  insurance  to  appre- 
ciate tbls  onnsual  feature  of  bis  policy.  He 
told  other  agents  about  it,  and  when  they  ex- 
pressed doubts  as  to  a  man  of  his  age  having 
a  policy  with  a  15-year  cash  reserve  value  of 
fl,000,  be  made  a  wager  with  them  and  ex- 
hibited tbe  policy.  He  commented  upon  the 
unusual  feature  of  tbe  policy  to  some  repre- 
sentative of  appellant  at  its  Seattle  office, 
which  was  the  first  intlmatltm  appellant  had 
of  the  mistake  in  the  option.  Tbe  Seattle 
office  reported  the  condition  of  the  policy  to 
the  home  office,  and  the  home  office  on  Sep- 
tember 22,  1001,  wrote  the  following  letter: 
"September  22,  1004. 

•*8.  A.  Buck,  Esq.,  Monroe,  Wash.— Dear  Sir: 
Information  has  come  to  the  society  to  tbe 
effect  that  policy  No.  1016922,  issued  by  the 
society  on  your  life  in  December,  1900,  is  not 
in  accordance  with  the  terms  of  your  applica- 
tion therefor;  that  is  to  say,  it  is  alleged  that 
the  guaranteed  cash  value  of  your  policy,  at 
'  the  end  of  its  accumulation  period  in  1015,  is 
written  in  option  1,  on  the  third  page  of  the 
policy  contract  as  $1,000,  when  the  amount 
should  be  $408.  You  are  hereby  ootiued,  there- 
fore, that  if  policy  No,  1016922,  is  coutinued 
in  force  hereafter  by  the  payment  of  further 
premiums,  tbe  amount  which  tbe  society  will 
pay  as  the  guaranteed  cash  value  of  tbe  con- 
tract at  the  end  of  the  period  is  $40S. 

"We  would  state  further  that  if  the  change 
from  $408  to  $1,000  was  made  after  policy 
Na  1016922  left  this  office  tbe  society  is  not 
bound  thereby.  If  yon  will  return  this  policy 
No.  1016022  to  this  office  for  inspection  we 
shall  be  glad  to  look  it  over,  and,  if  it  Is  fonnd 
to  be  incorrect,  to  reissue  it  in  accordance  with 
the  terms  of  your  applicatitHi. 
"Tonrs  veir  truly, 
"S.  S.  MeCnrdy,  Assistant  Registrar." 

ReqDondent  received  this  letter  In  due 
course  of  mall,  but  made  no  reply  thereto 
other  than  he  says  he  told  some  one  in  the 
Seattle  office  on  tbe  occasion  of  a  subsequent 
visit  that  it  was  not  his  mistake,  and  he  In- 
tended to  enforce  the  policy  as  it  was  writ- 
ten, unless  the  company  would  refund  him 
his  money  with  Interest.  Under  these  cir- 
cumstances we  do  not  think  the  lower  court 
was  justifled  in  holding  the  policy  as  written 
represented  the  true  contract  between  the 
parties.  The  policy  as  written  lacked  mu- 
tuality, a  necessary  Ingredient  to  nil  con- 
tracts. Respondent,  It  Is  clear,  knew  of  tbe 
mistake,  and  with  the  knowledge  of  the  er- 
ror retained  his  policy  and  refused  to  submit 
It  for  correction.  Knowing  of  tbe  error  and 
refnslng  Its  correction,  be  cannot  now  take 
advantage  of  It.  Gray  v.  Supreme  Ix>dge, 
Knights  of  Honor,  118  Ind.  203,  20  N.  E.  833 ; 
Doll  V.  Prudential  Insurance  Co.,  21  Pa. 
Super.  Ct.  434. 

Respondent's  application  and  the  premi- 
ums he  paid  called  for  a  policy  with  a  cash 
anrrender  value  of  not  to  exceed  $408.  That 


was  tbe  contract  he  made  and  tbe  cash  re- 
serve, and  the  only  cash  reserve  be  paid  for. 
He  should  be  content  with  his  bargain,  and 
not  seek  to  take  advantage  of  an  obvious  mis- 
take. 

It  is  suggested  that,  when  It  realized  that 
a  mistake  bad  been  made  in  the  cash  reserve 
valuation,  appellant  should  bave  taken  some 
steps  looking  to  a  reformation  of  the  policy. 
Appellant  had  indicated  In  Its  letter  to  re- 
spondent Its  purpose  to  recognize  $408  as  the 
guaranteed  cash  reserve  value  of  this  policy 
If  continued  in  force  for  the  15-year  period. 
It  could  not  surrender  tbe  policy  or  cancel  it, 
because  there  could  not  be  any  change  if  re- 
spondent should  die  before  the  expiration  of 
the  15-year  period  nor  after  that  period,  un- 
less respondent  elected  to  exerdse  the  opUm 
be  only  could  exercise. 

[11  The  provision  In  the  policy  that  It 
should  be  indisputable  after  one  year  as  to 
tbe  amount  doe  avails  naught  to  respondent 
Tbe  appellant  Is  not  attempting  to  dispute 
tbe  policy  nor  prevent  a  recovery  thereoa 
It  Is  simply  contesting  as  to  the  amount  due 
thereon.  "The  amount  due"  In  the  language 
of  this  clause  can  mean  no  other  sum  than 
the  amount  due  In  law  and  fact  Appellant 
Is  seeking,  not  to  avoid  the  payment  of  this 
amount,  but  to  bave  tbe  policy  truthfully  ex- 
press the  amount  correctly  due.  The  vice  of 
respondent's  contention  that  the  amount 
written  in  the  policy  la  Incontestable  after 
one  year  is  shown  by  a  simple  illustration. 
Suppose  that.  Instead  of  writing  the  amount 
correctly  as  $408,  the  decimal  point  had  been 
omitted  and  the  amount  read  $40800.  No 
one  would  have  the  hardihood  to  contend 
tbat  in  case  of  nondlscovery  of  the  mistake 
until  after  the  lapse  of  one  year  appellant 
would  be  bound  to  pay  such  sum  to  respond- 
ent and  was  forever  barred  both  in  law  and 
fact  from  contesting  the  amount  shown  to  be 
due  on  the  face  of  the  policy. 

[2]  Respondent  argues  tbat,  if  there  was 
a  mistake,  It  was  not  mutual,  but  only  on  tbe 
part  of  appellant,  and  that  the  evidence  lacks 
that  clearness  that  must  be  shown  before  ei- 
ther party  can  take  advantage  of  tbe  mis- 
take. This  case  falls  within  all  rules  in 
which  litigants  have  been  granted  relief  from 
contractual  errors.  So  far  as  we  know,  it 
has  always  been  tbe  law  that,  where  there  is 
certainty  of  error,  appropriate  relief  will  be 
granted.  Courts  are  always  open  to  receive 
and  enforce  equitable  considerations,  and 
even  In  cases  of  unilateral  mistakes  It  has 
been  held  that  tbe  contract  would  not  be  en- 
forced when  it  would  be  harsh  to  do  so.  36 
Cyc.  606  ;  6  R.  C.  L.  623. 

[3]  Respondent  knew  that  the  company  re- 
garded bis  policy  as  written  enforceable  only 
to  the  extent  of  its  straight  life  feature,  and 
that,  if  continued  as  to  Its  guaranteed  cash 
value  in  case  he  survived  the  15-year  period, 
it  would  refuse  to  pay  bim  more  than  $40S. 
If  this  was  not  satisfactory  to  respondent 
and  U  he  wo*  not  willing  to  ke^  his  poUcr 
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under  tbls  condltloii,  he  ebould  bare  replied 
to  the  letter  written  him.  Good  faith  would 
at  least  demand  that  much.  Not  to  do  so 
would  lead  the  copipany  to  believe  that  he 
acquiesced  In  Its  Intent  as  expressed  In  Its 
letter  of  September  22d.  These  facts  sup- 
port appellant's  plea  of  estoppel.  When  du- 
ty calls  for  speech  silence  wilt  work  an  es- 
toppel when  such  silence  operates  a  fraud 
upon  the  other  party.  It  was  a  fraud  upon 
appellant  when  respondent  by  bis  dleoce 
encouraged  the  belief  that  the  policy  would 
be  satisfied  by  the  payment  of  $408  at  the 
end  of  the  15-year  period  In  order  to  prevent 
them  from  taking  some  action  looking  to  the 
reformation  of  the  policy  In  this  respect, 
while  respondent  Intended  to  thus  mislead  it 
and  enforce  tbe  policy  as  written  when  the 
time  arrived. 

[4j  Neither  does  any  general  statute  of 
limitation  defeat  appellant's  defense.  So 
long  as  respondent  had  a  cause  of  action  up- 
on his  i)Olicy,  so  long  could  appellant  assert 
any  defense  thereon  which  would  excuse  it 
from  subjecting  Itself  to  respondent's  demand. 
.  Statutes  of  limitation  bar  actions,  and  not 
defenses  to  actions.  Appellant  was  not  seek- 
ing any  afflrmative  relief  against  respondent 
It  was  seeking  only  to  defend  against  an  un- 
just claim. 

The  Judgment  Is  reversed,  and  tbe  cause  ts 
remanded,  with  Instructloos  to  enter  a  Judg- 
ment fur  plaintiff  In  the  sum  of  $569.07, 
which  sum  is  tbe  aggregate  of  the  cash  sur- 
render value  of  tbls  policy  and  $161.07,  cash 
dividend  apportioned  to  the  policy. 

ELUS,  O.  and  GHADWICE,  MAIN, 
and  WEBSTElt,  JJ.,  c<Hicur. 

(96  Waah.  66S) 

LARSON  T.  ALASKA  S.  S.  CO.   (No.  1370S.) 

(Supreme  Court  of  WnshfaigtOD.   June  16^ 
1017.) 

1.  Mabteb  Aivn  Seiivant  «s327(VS)  —  Pboxt- 
HATE  Cause  of  Iitjubt  —  Suffioibhct  of 

Evidence. 

Evidence  thnt  plaiotiff  Beamaa  In  dracenrlins 
a  faatcbway  grasped  as  insecure  table  pedeHtnl 
which  failed  to  support  him,  etc.,  Aefd  to  sua- 
tain  a  %'erclict  that  the  pedestal's  insecurity 
proximotfly  caased  his  injury. 

[Ed.  Note— For  other  casea.  see  Master  and 
Servant,  Cent  Dig.  §§  Ofll.  959.] 

2.  Master  and  Servant  ®=>288fin),  289(37> 
— CONTBIBUTOBT  KBGUOKNCB— J  UBT  QUES- 
TION. 

Plaintiff  seaman's  contributory  neglEgeDce 
sod  assumption  of  ri.<>k  in  prasping  an  insecure 
table  peilestal  when  descending  a  hatchwoy  put^ 
suant  to  a  boatswain's  order  are  Jury  questions, 
since  such  boatswain  was  a  vice  principaL 

(Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  1086.  1129J 

3.  AOUISALTT  —  PEBSONAL  INJUBT  TO 

Seaman— Saving  of  Comcon-LAW  Remedy, 
Under  Act  March  8,  1911.  c.  231.  It  24,  36 
SUt  1091  (U.  S.  Comp.  St  1916, 1  901^]).  giv- 
ing federal  district  courts  oiigioal  Jurisdiction 
of  admiralty  causes,  but  saving  to  auiton  tbe 


right  to  a  common-law  remedy,  where  the  com- 
mon law  is  cumpeCent  to  give  it,  a  state  coin- 
mou-luw  court  has  jurisdiction  of  an  action  ia 
personam  b;  a  seaman  for  personal  injnriea  oc- 
curring off  Alaskan  coast  and  arising  from  tin 
vessel's  unseaworthineas. 

(Ed.  Note.— For  othw  cassa,  see  Admlralt?, 
Cent  Dig.  SI  18-28.] 

4.  Dauages  «=3l32(1>— Excebbitsnem. 

Two  thousaod  and  six  handred  dollars  dam- 
n^Cfl  held  not  excessive  for  permanent  personil 
injuries  to  a  seaman. 

[Ed.  Note.— For  other  easea,  Damages, 
Cent  Dig.  |  872.] 

Department  1.  Apiiral  from  Superior 
Court,  King  County;  Mltdiell  GlUlam.  Jndge^ 

Action  by  Alex  Larson  against  tbe  Aladu 
Steamship  Company.  Judgment  for  plaintiff. 

and  defendant  appeals.  AtHrmed. 

Bogle.  Graves,  Merrltt  &  Bogle,  of  8e«ttle, 
for  appellant   Walter  8.  Fulton,  of  Seattle, 

for  respondent 

CHADWICK,  J.  Alex  I>arson  brought  thla 
action  to  recover  damages  for  persoual  In- 
juries sustained  while  working  as  a  seaman 
on  the  steamship  Victoria.  The  ship  was 
anchored  oft  shore  In  Alaska  on  the  14tb  day 
of  June,  1015.  Larson  was  ordered  by  the 
boatswain  to  go  down  Into  the  hold  preiura- 
tory  to  working  cargo.  No.  4  lower  bold 
Is  covered  by  a  hatch  which  Is  12  by  14  feet 
When  in  place  It  makes  a  part  of  the  dining 
saloon  Hoor.  It  faas  no  combing,  and,  as  de- 
scribed by  one  of  tbe  witnesses,  la  "as  smooth 
as  a  table."  A  dining  room  table  and  a  row 
of  chairs  on  Iron  pedestals  are  built  di- 
rectly over,  and  screwed  to  the  doors  of.  the 
hntch.  When  the  hatch  Is  opened,  the 
chairs  and  table  are  removed,  and  the  doors 
are  folded  back  on  either  side  by  means  of 
a  tine  from  a  winch.  The  hold  Is  about  25 
feet  deep.  It  Is  reached  by  meaiu  of  n  per- 
peodlcular  ladder  placed  some  7  or  8  Inches 
ba^'k  of  and  under  the  hatch  opening.  Di- 
rectly forward  of  the  hatch  opening  Is  an- 
other  table,  and  a  row  of  chairs.  The  pedes- 
tals supporting  the  chairs  for  this  seccmd 
table  are  screwed  into  the  deck  or  the  floor 
of  tbe  dining  saloon  about  2  or  3  feet  from 
the  edge  of  No.  4  batch.  It  was  the  cus- 
tom of  tbe  seamen  to  hold  onto  one  of  the 
forward  stationary  pedestahi  while  secur- 
ing a  foothold  and  handhold  on  the  ladder 
when  descending  Into  the  hold  of  the  ship. 
The  testimony  shows  that  when  the  pedes- 
tals supporting  the  dialrs  over  the  hatch 
doors  were  removed,  one  of  them  was  left 
standing  loose  near  the  fixed  pedestals  of  the 
forward  table.  When  reBpondent  started  to 
descend  the  ladder,  he  took  hold  of  tbe  nn- 
fast^ied  pedestal  with  his  right  hand  sod  a 
fastened  pedestal  with  his  left  hand.  Td 
secure  a  bold  with  his  hand  on  the  ladder, 
be  released  his  left  liand,  thus  throwlns  bla 
weight  on  the  unfastened  pedestal  whlt^ 
giving  way.  caused  him  to  fall  into  ttie  hold 


«s»rw  otltsr  caws  ■••  nms  tosta  asd  KBT-MUMBBB  la  aU  Ker'Nambtrad  Otsarts  asA  Ib««mb 


Digitized  by 


Google 


wash.) 


ZiARSON  T.  ALASKA  8.  S.  CO. 


881 


below.  The  jary  fonnd  that  Larson  had 
reoeired  permauent  Injuries,  and  returned 
damages  In  the  sum  of  $2,e00.  The  facts 
wUl  be  further  noticed  In  the  course  of  the 
opinion. 

From  a  judgment  upon  the  verdict,  defend- 
ant has  appealed.  Keapondent  predicates  bis 
right  to  recover  upon  appellant's  alleged  fail- 
ure to  furnish  respondent  with  a  safe  place 
to  work,  and  the  lack  of  proper  appliances 
to  enable  him  to  safely  carry  out  the  boat- 
swain's order  to  go  down  Into  the  hold,  as 
well'  as  Its  negligence  in  placing  the  loose 
pedestal  In  front  of  the  hatch  ladder.  The 
manner  of  descending  into  the  bold  may  be 
more  particularly  described.  One  doing  so 
must  lie  flat  on  the  floor  with  his  feet  and 
le^  over  the  opening.  The  ladder  cannot  be 
safely  reached  with  the  feet  wttbont  some 
secure  hold  for  the  Imnds,  or  for  one  hand 
after  a  ft>othold  has  been  secured.  One 
hand  mi^t  be  released  and  reached  under  the 
edge  of  the  hatch  and  gripped  upon  the 
uppermost  rung  of  the  ladder  when  the  act  of 
descending  can  be  finished  without  InconToi- 
lence  or  danger. 

While  the  act  <rf  descending  Ss,  under  any 
drcnmstonces,  attended  with  some  danger, 
and  puts  a  seaman  to  the  exercise  of  great 
care  for  his  own  safety,  and  while  It  may 
be,  as  the  testimony  tends  to  show '  most 
strongly,  that  toggles,  a  ring  bolt,  or  a  rope 
to  be  thrown  oround  the  stationary  pedestal 
should  have  been  provided,  we  think  It  un- 
noce8.'«ary  to  follow  counsel  in  their  rather 
elaborate  discussion  of  this  phase  of  the 
case,  for,  whatever  may  have  been  neces- 
sary under  ordinary  conditions,  we  have 
here  to  denl  with  an  extraordinary  condition. 
That  Is  the  placing  of  a  loose  pedestal  at  a 
place  where  one  of  experience.  In  the  proper 
coume  of  bis  employment,  might  throw  bis 
weight  upon  It  to  hia  own  hurt  or  Injury.  In- 
deed the  experienced  man,  the  one  most  accus- 
tomed to  do  the  thing  required,  would  be  the 
one  most  apt  to  reach  for  the  pedestal  with- 
out conscious  thought  of  the  posdble  Insecu- 
rity of  the  thing. 

[1]  Passing  then  to  the  ultimate  fact,  we 
have  no  hesitation  In  saying  that  the  Jury 
was  Justified  In  finding  that  the  proximate 
cause  of  the  Injury  wa's  the  placing  of  the 
loose  pedestal  at  a  place  where  a  man  in 
the  exercise  of  ordinary  care  for  .  his  own 
safety  might  take  hold  of  It.  It  Is  not  charg- 
ed that  respondent  put  the  pedestal  where 
It  was,  and  surely  there  Is  no  principle  that 
would  hold  him  to  the  rule  of  contributory 
nef:ltgence  for  acting  upon  appearances,  and 
without  a  particular  examination  as  to  the 
security  of  the  pedestals  Immediately  In 
front  of  the  place  where  he  was  compelled  to 
descend.  But  If  respondent  is  not  to  be  ex- 
culpated from  the  charge  of  contributory 
negligence  as  a  matter  of  law,  the  facts  are 
clearly  suffident  to  carry  the  case  to  a  Jury, 
and  anwllant  Is  concloded  bj  tbe  veEdict 
166P.-IM 


Appellant's  first  hope  must  necessarily  lie 
In  tbe  contention  that  the  loose  pedestal 
was  placed  In  a  position  to  Invite  dl^ster 
by  a  fellow  servant ;  that  the  negligence. 
If  any,  was  that  of  a  fellow  servant,  and  not 
of  appellant,  and  hence  oo  recovery  can  be 
had.  We  think  the  doctrine  of  fellow  serv- 
ant cannot  apply  for  two  reasons,  equally 
obvious.  Tbe  clearing  of  the  batch  for  re- 
moving cargo,  from  tbe  bold  was  done  under 
the  Immediate  direction  of  the  t>oatswaIn  who 
was  In  the  exercise  of  all  the  authority  pos- 
sessed by  tbe  master  or  mate.  Ue  was  a  vice 
principal.  The  duty  of  care  for  the  safety  of 
the  workman  was  upon  the  ship.  The  work 
being  under  the  personal  dlrecUon  of  one  of 
higher  authority  than  any  of  the  seamen,  the 
prluctpal  was  bound  to  answer  for  the  neg- 
ligence of  men  as  well  as  the  Insecurity  of 
methods  or  means.  For  It  would  be  the  ul- 
timate of  tlloglc  to  bold  that  a  principal 
could  be  held  when  directing,  or  for  failure 
to  direct,  and  could  not  be  hbld  for  a  tblng 
when  done  under  his  direction.  The  prin- 
dpal  must  act  Uirough  an  Instrumentality 
of  his  own  choosing  which  Is  but  another  way 
of  saying  that  It  Is  tbe  duty  of  the  prlndpal 
to  furnish  a  reasonably  safe  place  to  work, 
and  to  keep  that  place  reasonably  safe  duilng 
tbe  progress  of  tbe  work.  Such  duty  Is  not 
performed  by  offering  a  safe  place  to  work, 
but  extends  to  "all  the  Instrumentalities, 
machinery,  and  appliances  which,  from  the 
nature  of  the  work,  directly  affected  the  safe- 
ty of  tbe  place."  Westerlund  t.  Bothschlld, 
53  Wash.  026,  102  Pac.  705. 

[21  That  tbe  boatswain,  supervising  the 
work  and  execntlng  the  will  of  the  master 
of  the  ship,  was  a  vice  principal,  we  have  no 
doubt  Respondent  being  hurt  while  fol- 
lowing the  directions  of  the  boatswain,  the 
question  of  contributory  negligence  and  as* 
sumption  of  risk  were  for  the  Jury. 

The  second  reason  which  finds  response  in 
onr  minds,  although  we  do  not  bottom  our 
decision  upon  It  for  reasons  hereinbefore 
asslgned.'ls  that  before  the  question  of  fellow 
servant  can  be  considered  by  the  court  we 
must  find  as  a  matter  of  law  that  the  fixed 
pedestal  was  Itself  a  safe  appliance,  and 
that  the  accident  would  not  have  happened 
If  tbe  loose  pedestal  had  not  been  left  where 
It  was.  Whether  the  fixed  pedestal  was  a 
safe  appliance  was  clearly  a  question  for  the 
jury.  Many  witnesses  testified  that  there 
should  have  been  a  ring  bolt  or  toggles,  or  a 
rope  to  aid  the  seamen.  One  of  appellant's 
own  witnesses  says  that  there  should  have 
been  a  rope  to  throw  around  the  fixed  pedes- 
tal to  relieve  tbe  reach  between  the  pedestal 
and  the  ladder  below. 

[3]  Appellant  finally  contends  that  re- 
spondent cannot  recover  because  the  obliga- 
tions of  the  parties  are  governed  by  the  mari- 
time law;  that  under  tbe  maritime  law  all 
members  of  the  crew,  with  the  possible  ex- 
ception of  tbe  mastOT,  are  fellow  aorants: 
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that  the  liability  ot  the  master  or  owner 
fxlsts  whether  the  accident  Is  attributable 
to  negligence  or  accident,  but  the  remedy  In 
all  cases  Is  limited  to  a  recovery  for  main- 
fonance  and  cure.  The  Osceola,  189  U.  S. 
109.  23  .sup.  Ct.  483.  47  U  Ed.  7C0.  The  right 
to  maintain  an  action  in  the  state  courts  de- 
pends uiion  a  proper  construction  of  sec- 
tion 9  of  the  federal  Judiciary  Act.  1  Stat 
L.  77.  R.  S.  S  r>(i3.  re-enacted  March  8,  1911, 
5  24.  30  Stat.  I^.  1091: 

"The  District  Courts  shall  have  original  Ju- 
risdiction as  follows:  •  •  •  Of  all  civil  caus- 
ps  of  admirnlty  nnd  maritime  jurisdiction,  eav- 
ing  to  suitors  in  nil  cases  the  right  of  a  com- 
raon-law  remedy  where  the  common  law  is  com* 
petent  to  give  it." 

If  we  understand  counsel  aright.  It  Is  con- 
tended that  there  Is  no  such  thing  as  a  com- 
mon-law action  under  the  maritime  law;  that 
there  is  a  definite  distinction  between  a  com- 
mon-law action,  or  right  of  action  at  common 
law,  and  a  common-law  remedy;  that  It  is 
not  a  remedy  In  the  common  law  which  Is 
saved,  but  "a  common-law  remedy" ;  that  the 
r^ht  to  recover  for  maintenance  and  cure  ir- 
respective of  negligence  was  In  no  case  al- 
lowable at  common  law.  and  that  therefore 
the  remedy  lies  in  the  statute  and.  so  resting, 
a  right  at  common  law  cannot  be  asserted, 
for— 

"surely  a  vessel  and  its  owners  are  not  to  be 
subjected  to  all  tbe  liabilities  of  t)oth  the  com- 
mon law  and  tbe  admiralty  law,  lo  an  actioD 
brouffht  in  a  common-law  court  without  being 
entitled  to  the  corresi>ondtng  benefits  (as  far 
as  its  defenses  are  concerned)  of  sucb  laws.  Ei- 
ther the  admiralty  law  in  its  entirety  is  en- 
forceable in  such  courts  or  it  is  not  enforceable 
to  any  extent" 

Appellant  cites  The  Moses  Taylor,  4  Wall. 
431,  18  L.  Ed.  397 ;  The  Glide,  167  V.  S.  606, 
17  Sup.  Ct  930.  42  U  Ed.  290 ;  The  Belfast, 
7  Wall.  C24,  19  U  Ed.  266;  The  Golden  Gate, 
Fed.  Cas.  No.  574;  The  Isabella,  Fed.  Caa 
Xo.  7100 ;  Knapp  v.  McCaffrey,  177  U.  S.  638, 
20  Sup.  Ct  824,  44  L.  Ed.  921 ;  Sehuede  V. 
Zenith  S.  S.  Co.  (D.  C.)  21G  Fed.  666.  In 
Sehuede  v.  Zenith,  supra,  which  is  asserted 
to  be  a  case  directly  In  point,  It  is  said: 

"But  for  the  exception  in  the  act  of  1879 
(section  711,  R.  S.),  carried  into  the  present 
Judicial  Code,  allowing  suitors  recourse  to  a 
competent  common-law  remedy,  it  would  seem 
that  the  citations  above,  aasertiog  the  control- 
ling force  of  general  and  statutory  maritime 
law,  indicate  the  necessity  to  overrule  the  mo- 
tion before  the  court  To  advance  that  saving 
clause  as  a  reason  why  tbe  plaintiflF  may  escape 
what  be  may  assume  to  be  the  disadvantages  in- 
cident to  his  maritime  contract  end  seeic  the 
advuitagcs  of  the  state  law  in  his  suit  in  a  state 
court  upon  such  a  contract  is,  in  our  judgment, 
to  misapprehend  what  is  meant  in  this  provi- 
sion by  toe  word  'remedy.'  It  must  be  observ- 
ed, as  suggested  by  Justice  Tield,  in  The  Moses 
Taylor,  supra,  quoted  approvingly  in  The  Glide. 
167  U.  S.  606,  617,  17  Sup.  Ct  930,  42  L.  Ed. 
296.  that  what  is  saved  to  a  suitor  'is  not  a 
remedy  in  the  common-law  courts,  but  a  com- 
mon-law remedy' ;  that  ia,  as  we  paraphrase  it 
the  auitoi'  who  has  a  right  of  action  growing 
out  01  a  maritime  contract  may  not  go  into  a 
law  court  to  And  a  new  remedy,  but  he  may  em- 
ploy •  common-law  forum,  if  one  la  found  com- 


petent to  work  out  tbe  rights  involved  in  bis 
contract.  In  the  case  before  us,  tbe  maritime 
law  is  not  so  favorable  to  the  plaintiff  touching 
tbe  range  of  defense  to  his  action  as  would  be 
the  Obio  law ;  but  those  defenses  which  he  seeks 
to  avoid  are  incidents  to  and,  as  against  him, 
liabilities  of  his  contract  They  help  define  his 
contract  of  employment  and  hence,  although  em- 
ployable against  him  in  defense,  ere  no  part  of 
the  remedy,  as  that  terin  is  used  in  the  saving 
clause  of  the  Code.  'Tbe  clause  'leaves  open  the 
common-law  jurisdiction  of  tbe  state  courts 
over  torts  committed  at  sea'  (Tbe  Hamilton, 
207  U.  S.  398-404.  28  Sup.  Ct  133.  52  U  Ed. 
2r>4),  and,  in  our  judgment  doea  nothing  else. 
Tbe  extent  of  liability  for  such  a  tort  to  be  en- 
forced in  a  common-law  jurisdiction  is  to  be  re- 
utrained  by  tbe  law  which  created  tbe  relation 
in  which  it  was  committed.  •  •  •  In  the 
case  of  a  cause  of  action  for  an  injury  incurred 
in  the  course  of  a  maritime  employment  to 
avoid  tbe  manifest  inconveniencea  and  inequali- 
ties involved  in  plaintiff's  interpretation  of  the 
saving  clause  in  (question,  it  is  not  only  rea- 
sonable, but  well  within  the  language  of  tbe  law, 
to  require  Whichever  court,  state  or  federal,  ia 
entered  to  work  out  a  remedy,  to  enforce  tbe 
general  and  uniform  law  maritime  under  which 
the  contract  of  employment  was  made." 

In  Cornell  Steamboat  Co.  v.  Fallon,  179 
Fed.  293.  294.  102  a  O.  A.  S45,  34fi,  it  waa 
held: 

"The  contract  between  the  defendant  and  tbe 
deceased  is  a  maritime  contract,  and  establishes 
their  relation  as  well  in  courts  of  law  as  in 
courts  of  admiralty.  A  seaman  injured  in  the 
service  of  tbe  vessel  has  a  right  to  recover 
against  the  vessel  and  her  owners  for  his  wages 
and  the  expenses  of  hia  maintenance  and  core 
to  the  end  of  the  voyage,  or  as  long  aa  he  has  a 
right  to  wages,  whether  he  is  or  they  are  guilty 
of  negligence  or  not  And  this  is  tbe  extent 
of  his  right  to  recover.  There  is  an  exception, 
apparentlv  a  departure  from  the  maritime  law, 
but  established  by  so  many  decisions  that  the 
Supreme  Court  has  declined  to  disturb  it  vis. 
that  if  the  seaman's  injury  is  due  to  tbe  per- 
sonal negligence  or  default  of  the  shipowners, 
as,  for  instance,  to  the  unseaworthiness  of  the 
vessel  or  her  tackle,  or  failure  to  supply  prop- 
er medical  treatment  and  attendance  he  may 
recover  full  indemnity.  The  Iroquois,  194  U.  S. 
240.  24  Sup.  Ct  640.  48  L.  Ed.  9K ;  The  Os- 
ceola, supra;  The  Troop.  128  Fed.  856.  63 
O.  C.  A.  r)84.  As  no  personal  negligence  or  de- 
fault is  imputed  to  the  defendant  the  decedent 
would  not  have  bad  a  right  to  full  indemnity 
if  he  had  lived,  but  only  to  his  wages  an«j  the 
expense  of  his  maintenance  and  cure." 

It  la  asserted  that  this  court  has  Inferen- 
tially  held  that  the  remedy  afforded  by  the 
maritime  law  is  exclusive.  Sanders  v.  Stim- 
son  Mill  Co.,  32  Wash.  627,  73  I*ac.  6S8.  On 
tbe  other  band,  respondent  contends  that 
this  case  falls  within  the  exception  noted  In 
the  case  cited  In  tlie  Cornell  Steumboat  Co. 
Case.  That  Is,  any  defect  In  the  ship,  its 
tackle,  or  appliances  for  .working  Its  cargo  is 
enough  to  render  the  ship  unseaworthy  with- 
in tbe  meaning  of  that  term  as. employed  in 
the  case  of  The  Osceola,  supra,  and  to  per- 
mit a  recovery  of  full  Indemnity  to  the  ex- 
tent of  the  Injury.  That  such  a  defect  brings 
the  case  within  the  rule  of  unseaworthiness 
Is  held  In  the  case  of  The  Argo,  210  Fed.  872, 
127  C.  C.  A.  456,  where  a  recovery  was  al- 
lowed for  failure  to  guard  machinery.  That 
confusion  should  follow  the  federal  statute 
Is  evident  Crom  Its  termo.   To  avoid  what 
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wonld  often  operate  as  a  denial  of  Justice, 
the  coarts,  without  coafesstng  the  motive  as 
It  seems  to  us,  have  Injected  a  saTtng  clause 
In  the  term  "unseaworthiness."  The  Osceola, 
sapra. 

The  federal  act  "saving  to  snitore  In  all 
cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
It  •  •  •  leaves  open,"  as  is  said  by  Jus- 
tice Holmes  in  the  case  of  The  Hamiitoo,  207 
U.  S.  398,  28  Sup.  Ct  133,  52  L.  Ed.  264.  "the 
common-law  jurisdiction  of  the  state  courts 
over  torta  committed  at  sea."  "This,  we  be- 
lieve, always  has  been  admitted."  The  ques- 
tion was,  Congress  having  remained  silent, 
whether  a  state  could  legislate  so  as  to  extend 
the  jurisdiction  of  its  courts  over  questions 
maritime.  The  court  reasoned,  Inasmuch  as 
the  state  courts  had  power  to  follow  their 
own  notions  about  the  law  in  such  cases, 
that  the  power  of  a  state  to  speak  through  Its 
other  mouthpiece,  the  Legislature,  could  not 
be  denied,  and  while  It  may  be,  as  Is  said  in 
the  SchuHde  Case,  that  the  case  of  The  Ham- 
ilton does  not.  In  Its  terms,  go  beyond  a  bold- 
ing  that  the  federal  statute  extends  Juris- 
diction to  the  state  courts  over  torts  com- 
mitted at  sea,  yet  In  its  spirit  and  its  logic 
it  must  be  taken  at  a  greater  worth,  for  the 
power  to  exercise  a  common-law  Jurisdiction, 
without  the  right  to  give  such  remedy  as  the 
common  law  would  afford  If  the  case  were 
between  ordinary  litigants,  would  be  to  grant 
a  right  and  deny  the  very  remedy  named  in 
the  act,  that  is,  a  common-law  remedy.  To 
hold  with  the  Schuede  Case,  that  a  grant  of 
jurlsdictloa  to  the  state  courts  means  no 
more  than  a  power  to  give  the  same  remedies 
as  are  allowable  under  tlie  mai'ltlme  law, 
would  be  to  deny  the  primer  deQnltlon  of 
Jurisdiction ;  that  la,  the  power  to  bear  and 
determine.  To  determine  must,  of  necessityt 
mean  the  pawer  to  «iter  a  Jodgment  con- 
sistent with  the  common  law  If  the  court 
hearing  the  case  has  common-law  Jnrlsdlo- 
tioti.  and  the  case  falls  within  the  aceptlon 
.  noted. 

The  right  to  maintain  an  action  In  per- 
sonam even  to  the  extent  of  alder  bj  attach- 
ment la  recognized  In  Bounds  t.  Cknrerport 
Fonndry.  237  U.  8.  803,  35  Sup.  Ct  586,  69 
L.  Ed.  066.  There  the  question  whether  a 
contract  for  r^lra  was  a  maritime  cmitract. 
a  breach  of  wbkh  could  be  determined  only 
In  the  federal  courts,  was  squarely  pat  The 
court  considered  the  same  saving  statute 
which  Is  now  relied  on.  It  was  held  that  the 
excinslve  Jurisdiction  of  the  federal  courts 
extended  to  cases  In  rem,  and  that  no  con- 
troversy might  arise  as  to  the  meaning  of 
the  term  In  rem,  as  It  Is  used  In  our  dlscus- 
idons  of  the  maritime  law.  It  was  defined : 

"The  proceeding  in  rem  which  is  witbin  the 
exclusive  jurisdictioo  of  admiralty  ia  one  essea- 
tially  aguiii»t  the  veswl  itself  oa  the  debtor  or 
offending  thing — iu  which  tbe  vessel  is  itself 
'seized  and  impleaded  as  the  defendant  and  is 
I'jdeed  and  sentenced  accordingly."* 


And,  further,  In  dlscus^ng  the  question  of 
concurrent  jurisdiction: 

"As  this  court  said  in  Johnson  v.  Chicago, 
etc..  Elevator  Co.,  supra  [119  U.  S.  388,  7  Sup. 
Ct.  254,  30  L.  Ed.  447],  in  reviewing  Leon  v. 
Golcerao,  supra  [11  WaU.  1S5,  20  L.  Ed.  74],  it 
was  held  that  'the  action  in  personam  in  tbe 
state  court  was  a  proper  one,  because  it  was  a 
common-law  remedy,  which  the  common  law  was 
competent  to  give,  although  tbe  state  law  gave  a 
lien  on  the  vessel  in  the  case,  similar  to  a  lien 
under  the  maritime  law,  and  it  was  made  ea- 
forceable  by  a  writ  of  sequestration  in  advance, 
to  hold  tbe  vessel  as  a  security  to  respond  to 
a  judgment,  if  recovered  against  her  owner,  as 
a  defendant;  that  the  suit  was  not  a  proceed- 
ing in  rem,  nor  was  the  writ  of  sequestration : 
tbat  the  bond  given  on  the  release  of  the  vessel 
became  the  sitbstitute  for  her ;  tbat  tbe  com- 
mon law  is  as  comiietent  as  the  admiralty  to 
give  a  remedy  in  all  cases  where  tbe  suit  is 
m  persoaam  against  tbe  owner  of  the  property; 
ana  that  these  views  were  not  inconsistent  with 
any  expressed  in  The  Moses  Taylor  [4  WaU. 
411,  18  L.  Ed.  39T],  in  The  Bine  v.  Trevor  [4 
Wall.  555,  18  L.  Ed.  4511.  or  in  The  Belfast 
[7  Wall  624.  19  L.  Ed.  206].' " 

As  thus  understood,  we  find  nothing  in  tbe 
federal  coses  Inconsistent  .wltb  a  former  de- 
cision of  ttds  court  (Ransberry  v.  North 
American  T.  &  T.  Co.,  22  Wash.  476,  61  Pac. 
154).  Sanders  t.  Stlmson  Mill  Co..  supra,  in 
no  way  trenches  upon  the  doctrine  of  this' 
case.  There  tt  recovery  was  pn^rly  limited 
for  the  injury  was  the  result  of  an  accident 
There  was  no  testimony  showing  or  ^dlug 
to  show  a  breach  of  duty  or  of  obligation  on 
the  pftrt  of  the  owner  or  the  unseaworthiness 
of  his  ship.  Our  conduslon  is  that  an  ac- 
tion In  personam  may  be  maintained  f6r  a 
tort  committed  on  the  high  seas  If  the  acci- 
dent Is  attributable  to  the  "uuReaworthlness" 
of  the  vessel ;  that  tbe  common-law  courts  of 
a  state  have  jurisdiction  concurrent  with  the 
federal  courts  when  proceeding  In  personam ; 
and  that  the  state  court  will  grant  the  relief 
that  a  common-law  court  would  have  granted 
bad  the  case  been  originally  triable  lu  such 
court. 

Objection  Is  made  that  the  accident  having 
occurred  on  the  high  seas,  and  not  within  tbe 
territorial  jurisdiction  of  the  courts  of  Wash- 
ington, respondent  must  seek  his  remedy  in 
tbe  federal  courts,  or  take  bis  remedy  In  the 
state  court  under  tbe  maritime  law.  It  may 
be  that  the  Schuede  Case  so  holds.  Counsel 
Insists  that  It  does.  But  we  prefer  to  hold 
what  we  conceive  to  be  the  better  rule. 
Having  held  that  the  action  Is  one  la  per- 
sonam, It  follows  tbat  It  Is  transitory,  and 
appellant  Is  subject  to  suit  in  any  court  hav- 
ing Jurisdiction  of  tbe  person.  Jurisdiction 
over  the  person  is  not  questioned  in  this  case. 
Moreover,  If  actions  arising  out  of  the  un- 
seaworthiness of  a  ship  are  not  within  the 
federal  statute,  It  follows  that  a  want  of 
Jurisdiction  cannot  be  urced  when  the  action 
Is  brought  In  the  state  cnurts.  Objection  is 
made  to  one  of  the  instructions,  but,  with 
this  view  of  the  law,  we  tbliik  It  was  not 
prejudicial. 

[4]  While  the  recovery  in  this  case  la  sub- 
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rtantlal,  and  Is  probably  more  than  any  one 
of  us  would  have  been  willing  to  return.  If 
we  were  sitting  as  jurors,  we  think  It  Is  not 
10  far  out  of  proportion  to  the  Injuries  re* 
celved  by  the  respondent  as  to  bear  Inherent 
evidence  of  the  passion  and  prejudice  of  the 
Jury. 

The  judgment  la  affirmed. 

KIXIS.  C.  X.  and  MORRIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(97  WBsb.  1) 

DU  BOIS  LUSIBER  CO.  v.  PIETDERICn 
et  al.    (No.  13S52.) 

(Supreme  Court  of  Wnshlngton.   June  IS, 
1917.) 

1.  Looa    AND    lAmoiNO    «s»33  —  LUEKS  — 
Waiver. 

lludor  Rem.  Code  191.5.  {  1177,  makins  it 
the  duty  of  a  purcbnser  of  lieneil  logs  to  nee  that 
the  purchase  mane;  is  applied  to  satisfaction 
of  Claims  eutitlfd  to  liens,  lien  claimants  did 
not  waive  their  right  to  the  fund  realized  on 
execution  stile  uiulcr  their  judgment  because  be- 
fore the  sale  they  permitted  the  one  who  be- 
came such  purchaser  to  saw  the  logs;  no  oue 
being  prejudiced  thereby. 

[Ell.  Note.— For  other  esses,  see  Logs  and 
-Loniog.  Cent  Dig.  U  80-88.] 

2.  IjOos  and  Loogino  «=»33(1)— Liens— Es- 

FOBCEMENT  OP  ItlQUTS. 

Under  Rem.  Cude  1!>15,  !  1177,  making  It 
the  duty  of  a  purchaser  of  liened  logs  to  ace  tnat 
the  purchase  money  is  applied  to  satitfactloa 
of  claims  entitled  to  liens,  such  money  may 
in  an  interpleader  action  by  the  purchaser,  all 

Birties  being  before  the  court,  be  awarded  to  sucb 
enors,  though  tbey  bare  not  previously  begun 
a  suit  to  foreclose  Uielr  lien. 
8.  Gasnishuknt  «=>13— Pbopkrtt  StTBJECr. 

A  garuiuhment'e&titled  plaintiff  to  nothing 
as  to  8  fund :  the  logs  which  pro<luced  it.  sold 
by  defendant  to  camiahee  to  be  delivered  to  gar- 
nisfaee,  not  having  come  into  garnishee's  pos- 
session when  the  writ  was  answered. 

[Ed.  Note.— For  other  casei,  see  Garnishment, 
Cent.  Dig.  (S  21-Sl.] 

4.  Logs  and  Loggino  <C=>.30  —  Labobebs  — 

Friobitt  oveb  Oabnisuuknt. 
Under  provision  of  Rem.  Code  1915. 1 1206, 
rights  under  logger's  lien  for  labor  sr«  supe- 
rior to  rights  under  garnishment  of  same  date 
based  on  a  claim  other  than  for  tabor. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §§  m-S2.] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  R.  H.  Back,  Judge. 

Action  In  Interpleader  by  the  Du  Bois  Lum- 
ber Company  against  L.  T.  Dietderlch  and 
others.  From  the  judgment,  Ben  J.  Bell  and 
another  anwal.  Alttrmed. 

H.  W.  Arnold  and  B.  O.  Sugg,  both  of  Tan- 
conver,  for  appellants.  McMaster,  Hall  A 
Drowley,  of  Vancouver,  for  respondents. 

MAIN.  J.  The  plalntUf  In  this  case,  hav- 
ing In  Its  possession  the  sum  of  $1,176.85,  to 
which  It  made  no  daim,  and  there  being  a 
number  of  other  parties  asserting  conflict- 
lug  rights  to  the  fund,  brought  this  action  In 
interpleader,  for  the  parpoea  of  having  the 


conflicting  claims  to  the  fund  determined. 
All  parties  interested  were  made  defendants 
In  the  actkm.  From  the  Judgment  entoed, 
two  of  the  defendants  appeal. 

The  facts  out  of  which  the  litigation  grew 
are  substantially  theae:  henry  Haselhorst, 
one  ot  the  aivdlanta,  on  the  0th  day  of  Feb* 
runry,  1015,  btdng  then  the  owner  of  about 
160  acres  of  timber  land,  situated  In  Clarke 
county,  near  the  town  of  Yacolt,  sold  the 
standing  timber  thereon  to  L.  T.  Dletderlcb 
and  John  Sender,  coitartners.  doing  bmduesB 
under  the  name  of  Dietderlch  A  Studer.  The 
purchase  price  was  $1.50  per  U.  acctmllng  to 
the  scale  of  the  Northern  Padfic  Uallway 
Company,  over  which  road  the  logs  were  to 
be  transported  from  Vacolt  to  Vancouver. 
Dletdericb  A  Studer  then  sold  the  logs  to  the 
respondent  Du  Bols  Lumber  Company,  for 
$0.50  per  &f..  mill  scale,  delivered  at  the  com- 
pany's mill  in  Vancouver.  According  to  the 
terms  of  the  contract  between  Dietderlch  A 
Studer  and  Haselhorst.  payment  was  to  be 
made  to  the  latter  on  the  lOtb  day  of  each 
month  for  all  logs  cut  during  the  previous 
month.  Dietderich  A  Studer,  after  making 
the  contract  to  aellver  the  logs  to  the  Du 
Bols  Lumber  Company,  proceeded  with  their 
logging  operations.  The  first  few  payments 
due  Haselhorst  were  made  to  him  direct  by 
Dietderlch  A  Studer. '  About  June,  1915.  or 
a  few  months  after  operations  had  been  In 
progress  under  the  contract,  Haselhorst  be* 
came  dissatisfled  with  the  manner  In  whldi 
Dietderich  A  Studer  were  making  the  stump- 
age  paymenta,  and  went  to  the  Du  Lum- 
ber Company  and  asked  It  to  hold  out  for 
blm  the  money  due  him  for  stnropage.  He 
was  told  by  that  company  that  It  would  hclA 
out  the  stumpage,  but  that  it  would  not 
guarantee  It  Dietderich  A  Studer  snhse* 
quently  assented  to  the  arrangement  made 
by  Haselhorst  with  the  lumber  company  rela- 
tive to  the  payments.  All  paymenta  due 
Has^horat  for  stumpage  under  his  contract 
up  to  October  1,  1015,  were  made  either  by 
Dletderidi  A  Studer,  or  by  the  Du  Bois  Lum- 
ber Company.  On  or  about  October  26, 1015,  * 
Dietderich  &  Studer  ceased  logging  opera- 
tions. They  were  then  Indebted  in  a  consider- 
able sum  for  wages  due  their  employ^  On 
October  27,  1015,  the  htbor  claimants  died 
a  claim  of  lien  upon  the  logs  then  In  Clarke 
county  to  secure  payment  of  the  work  and 
laoor  performed  by  each  of  them,  and  Im- 
mediately after  commenced  an  action  to  fore- 
close the  same.  In  this  action  Judgment  -was 
entered  in  favor  of  the  labor  claimants  for 
the  amount  due  tfam,  aggregating  $1,600.87, 
and  attorneys'  fees  In  the  sum  of  $88.15. 
Either  before  or  Immedlattiy  after  this  Judg- 
ment was  entered  an  arrangement  was  nmde 
with  the  Du  Bois  Lumber  Company  to  pay 
the  freight  on  the  logs  then  in  the  possession 
of  the  railroad  company,  as  well  as  the  ex- 
pense of  conveying  them  through  the  booms 
to  the  mill,  and  the  lumber  company  agreed 
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to  be  refiponslble  for  the  Ic^,  or  their  value 
at  the  time  they  were  sold  under  execution. 
Upon  this  Judgment  execution  was  Issued,  aud 
the  Uetied  logs  were  sold  on  November  10, 
1&15,  by  the  sherllT  to  the  Du  Bols  Lumber 
Company,  for  $l.r)25.i>0.  The  proceeds  of  this 
sale  were  applied  upon  the  labor  clatmant's 
Judgment,  leaving  a  balance  due  thereon  of 
approxlniiitely  $:!45.85.  On  the  27th  dny  of 
October,  the  day  on  which  the  labor  liens  were 
filed,  the  appellant  Ben  J.  Bell,  then  having  a 
Judgment  agiihist  Dletderlch  &  Studer,  caused 
a  writ  of  gnrnisliiiieut  to  be  issued  and  served 
ui>on  the  Ihi  Bois  Lumber  Company.  /The 
lumber  company  answered  the  writ,  admitting 
the  possession  of  $1.17C.S5,  and  alleging  that 
it  pos.ses.sed  no  other  money  or  proi>erty  be- 
longing to  Dletderlch  &  Stutler.  'luis  answer 
Bell  controvertetl.  The  present  action  was 
begun  on  November  17,  1915,  ana,  as  abore 
stated,  Haselhorst  and  Bell,  the  labor  claim- 
ants, and  other  Interested  i>artles,  were  made 
defendants.  Bell  claimed  under  his  writ  of 
ganili^huient;  Haselhorst  that  he  was  en- 
titled to  the  fund  under  an  equitable  assign- 
ment, and  that,  by  virtue  of  the  arrange- 
ment which  he  made  with  the  Du  Bols  Lum- 
ber Company  in  June,  which  was  assented  to 
by  Dletderlch  &  Studer,  the  lumber  company 
became  obligated  to  pay  him  for  all  logs 
which  hud  been  cut  and  delivered  to  that 
company  subsequent  to  October  1,  1915.  Up- 
on the  trial  of  tlie  action  it  developed  that 
tbe  $1,176.85  was  the  sum  of  money  which 
the  lumber  company  was  owing  Dletderlch  & 
Stader  at  tbe  close  of  business  on  Octot>er 
26th  for  the  logs  scaled  and  sawed  up  to  that 
time.  The  labor  claimants'  lien.  Oled  on  the 
27tb,  covered  logs  then  In  possession  of  the 
Northern  Pacific  Railway  Company  aud  held 
for  freight  charges,  as  well  as  all  logs  In 
tbe  booms  which  were  branded  "J.  S.."  this 
betng  a  designating  mark  of  the  Dletderlch  & 
Studer  logs.  On  November  inth,  when  the 
execution  sale  took  place,  all  logs  were  sold 
which  up  to  that  time  had  been  scaled  and 
sawed  by  tbe  mill  company.  After  November 
l60i  tfae  mill  couipany  scaled  and  sawed  other 
logs  branded  "J.  S."  to  the  value  of  $200. 

From  what  has  already  ibeen  said  it  ap- 
pears that  there  are  three  sums  in  contro- 
versy: (a)  The  $1,176.85.  which  was  the 
balance  owing  by  the  lumber  company  for 
logs  cut  up  to  the  close  of  business  on  the 
26th  day  of  October;  (b)  the  value  of  the 
logs  cut  subsequent  to  October  26th  and 
prior  to  the  sale  on  November  16th,  amount- 
ing to  $1,525.00;  and  (c)  the  value  of  the 
cut  subsequent  to  November  16tb, 
amounting  to  $206.  The  $1,176.85  Item,  by 
tbe  findings  and  Judgment  of  the  trial  court, 
was  awarded  to  Haselhorst.  From  this  judg- 
ment the  labor  claimants  did  not  appeal.  Bell 
did  not  except  to  the  findings,  and  In  this 
conrt  joins  to  Haselhorst's  brief.  It  there- 
fore must  be  assumed  that,  as  to  this  fund, 
be  Is  not  seeking  to  disturb  the  judgment 
awarding  It  to  HaaeUMnst  nnder  then  dr- 


cum  stances  no  further  reference  need  be 

made  to  this  fund. 

11]  As  to  the  other  two  funds,  the  appd- 
lanta  claim  that  the  court  was  in  error  In 
awarding  them  to  the  labor  claimants,  be- 
cause It  Is  contended  that  tfae  labor  claimants 
bad  waived  their  right  to  a  Hen.  This  claim 
of  waiver  is  based  on  the  fact  that  the  labor 
claimants,  not  being  able  to  advance  the 
freight  on  the  logs  held  by  the  Northern  Pacif- 
ic Railway  Company  and  the  boom  charges, 
through  their  attorneys,  arranged  with  the 
.Du  Bols  Lumber  Company  to  advance  the 
freight  and  pay  the  expenses  of  booming, 
and  consented  that  the  logs  might  be  sawed, 
provided  the  lumber  company  would  hold 
Itself  responsible  for  the  value  thereof  at 
the  time  of  the  sale.  This,  we  think,  did  not 
ajcount  to  a  waiver.  In  view  of  the  statute 
(Rem.  Code,  S  1177)  which  makes  It  the  duty 
of  a  purchaser  of  llened  logs  to  see  that  the 
purchase  money  bos  been  applied  to  the  pay- 
;  ment  of  such  bona  fide  claims  as  are  entitled 
to  liens  upon  the  property,  the  method  adopt- 
ed by  tbe  lien  claimants  of  permitting  the 
logs  to  be  sawed  before  the  execution  sale 
took  place,  while  Irr^lar,  should  not  de- 
prive the  lien  claimants  of  the  right  to  tbe 
fund  realized  upon  such  sale,  in  the  absence 
of  a  showing  that  the  appellants  had  been 
prejudiced  by  such  procedure.  So  far  a* 
Haselhorst  and  Bell  are  concerned,  they  were 
in  no  worse  position  by  reason  of  the  pro- 
cedure Bdci>ted  than  they  would  bave  been 
had  the  foreclosure  of  the  labor  liens  been 
conducted  with  strict  legal  formality. 

[2]  As  to  the  $206  Item,  prior  to  this  ac- 
tion no  suit  bad  been  begun  to  foreclose  upon 
the  logs  which  produced  that  fond,  but  In 
this  action  all  tbe  parties  were  before  the 
court,  and  there  appears  to  be  no  reason  why 
the  court  could  not  award  tbe  fund  to  tbe 
labor  claimants  to  this  proceeding  as  well 
as  If  there  had  been  an  todependent  proceed- 
ing to  foreclosure  the  Hens. 

As  already  suggested,  the  statute  makes  It 
the  duty  of  one  purcbeslng  logs  on  which 
there  is  a  Hen  within  the  30  days  to  which 
tbe  claimant  has  a  right  to.  file  the  Hen  to 
see  that  the  purchase  money  Is  appropriated 
to  the  satisfaction  of  the  Hens,  and,  .constriH 
ing  this  statute  to  Uvlngstone  t.  Lovgren, 
27  Wash.  102,  67  Pac.  509,  it  was  said: 

"Under  section  5045  (Rpcq.  Code,  f  1177),  su- 
pra, it  will  b«  seen  that  if  the  purchaser,  pur- 
cliaslns  logs  on  which  there  is  a  lien  witbm  the 
30  days  In  which  the  claimant  has  to  file  his 
lien,  fails  to  see  that  the  purchase  money  is  ap- 
propriated to  the  satisfaction  of  tbe  liens,  be 
IS  liable.  Under  this  section  It  was  lawful 
for  tbe  appellant  to  purchase  tbe  logs  for  their 
full  valua  and  apply  the  proceeds  to  the  lira 
claims." 

In  the  present  case  the  Hen  claimants  had 
valid  Hens  upon  the  logs  which  produced  the 
fund  of  $1,525.90.  as  weU  as  the  $206.  The 
trial  court  did  not  err  to  sustalntog  the  labor 
claimants'  superior  rights  to  these  two  funds. 

There  is  some  controveray  over  the  tenns  of 


Digitized  by 


886 


165  FAOIFIC  RBPOBTER 


(Wash. 


the  arrangraient  entered  Into  br  wtilcb  tbe 
lumber  company  agreed  to  liold  and  iwy  to 
Haselhorst  eadi  month  tbe  money  wbl<dt  was 
due  Dietderlcfa  &  Studer  upon  tbe  logs  sawed 
during  the  previous  month.  Tbe  appellants 
claim  tbflt  this  Brrangemeot  Obligated  the 
lumber  company  to  pay  all  snch  soma  to 
Haselhorst.  Tbe  respondent  lumber  company 
claims  that  It  only  agreed  to  bold  oot  and 
pay  to  Hnselborst  all  stumpage  dne  or  to 
booome  due  under  his  agreement  with  Diet- 
derich  &  Studer  on  or  about  the  lOtb  day 
of  each  month  for  all  "J.  8."  logs  delivered 
and  received  during  the  previous  month, 
hut  tbat  It  did  not  assume  or  fi^ifirantee  such 
payments.  The  trial  court  found  that  tbe 
nrranRement  was  as  contended  for  by  the  re- 
spondent, and  from  our  examination  of  the 
record  we  are  convinced  that  tbe  testimony 
limply  sustains  this  flndlt-g. 

[31  Iteferrtng  more  particularly  to  tbe  ap- 
pellant Bell,  be  would  have  no  claim,  under 
bis  garnishment,  to  the  $206  Item,  because 
at  the  time  the  writ  was  answered  tbe  logs 
which  produced  this  Item  had  not  come  In- 
to the  possession  of  the  lumber  company. 
Frieze  t.  Powell,  79  Wash.  483.  140  Pac. 
(!90. 

[41  He  would  have  no  rlcht  to  the  $1,526.90 
Item,  even  though  tbe  logs  which  produced 
(his  Item  were  In  pospeaslon  of  tbe  lumber 
company  at  tbe  time  the  writ  was  served, 
and  the  answer  thereto  made,  because,  under 
section  1206,  Rem.  Code,  the  labor  claimants' 
rlphts,  under  their  lien  claims,  were  su- 
perior to  Bell's  rights  under  tlie  writ  of 
gaml5ibment. 

The  judgment  will  be  affirmed. 

ELTJS.  C.  J.,  and  MORRIS,  CHADWICK, 
nnd  WBBRTER,  JJ.,  concur. 

(96  Waflh.  658) 

VAN  HOnST  V.  VAN  HORST.  (No.  13692.) 
(Supreme  Court  of  Washlngtou.  June  15, 1917.) 

DIVOBCB  «=>245(2)— AuifONT— MODIPICATIOW 

OF  Decree. 
A  default  decree  entered  in  an  action  for 
divorce  provided  that  defendant  should  paj 
plaintiff  $50  per  month  alimony  and  deliver 
to  her  a  certificate  of  corporate  stock  in  an 
amount  equal  to  one-half  of  the  community  in- 
terest in  the  stock  of  a  corporation,  found  by 
the  court  to  be  $4,250.  On  petition  to  modify 
this  decree  it  appeared  that  Uie  community  did 
not  own  the  atoclraB  found,  but  that  defend- 
ant, though  bavin;;  subscribed  for  60  shares,  for 
which  he  was  paying  on  the  instnllment  plan, 
actually  owned  only  12  shares  of  $.'>0  eacTi :  that 
his  monthly  salary  was  $2(X),  of  which  $50  was 
credited  on  his  stock  BUhscription;  that  tbe  com- 
munity indebtedness  was  $1,815  exclusive  of  in- 
terest; that  defendant  had  overdrawn  his  sal- 
ary account  in  the  sum  of  $1,412.40;  that  plain- 
tiff since  the  date  of  the  original  decree  bad  been 
paid  Uie  $50  per  month  alimony;  that  plaintiff 
was  an  able-bodied  woman,  38  years  of  age,  able 
to  earn  $15  per  week,  and  that  there  were  no 
children:  and  tbat  defendant  had  remarried  and 
was  living  with  and  supportins  his  wife.  Held, 
that  tbe  court  properly  modified  the  decree  so 


as  to  require  defendant  to  ddlver  to  plaiotiS 
only  6  shares  of  stock  and  properly  refused  to 
increase  the  alimony  payable  monthly. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Ceot, 
Dig.  S  693.1 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  for  divorce  by  Annie  Van  Horst 
against  Paul  Van  Horst,  wherein  plaintiff  fll- 
ed  a  petition  praying  for  modification  of  a 
default  decree  obtained  by  her  and  defend- 
ant also  filed  a  petition  seeking  modifica- 
tion of  the  decree.  Tbe  original  decree  was 
modified  and  plaintiff  appeals  and  defendant 
cross-appeals.  Affirmed  both  on  original  and 
on  cross-appeals. 

Frank  A.  Paul  and  Walter  S.  Fnlton. 
both  of  Seattle,  for  appellant  B.  S.  Gross* 
cup  and  W.  C.  Morrow,  both  of  Tacoms, 
for  respondent 

WEBSTBB.  J.  On  April  28.  1906.  plahi- 
tiff  and  defendant  were  married  at  Victoria, 
British  Columbia.  On  May  8,  1015,  plaintiff 
Instituted  an  action  for  divorce  against  de- 
fendant In  the  superior  court  of  King  comi- 
ty. On  June  25, 1915,  attet  perscmal  smlce 
on  defendant,  a  default  decree  was  enter- 
ed, granting  to  plaintiff  an  alnolute  divorce 
and  awarding  her  the  household  furniture 
and  alimony  at  the  rate  ot  $50  per  month, 
payable  weekly  In  advance.  It  waa  further 
provided  in  the  decree  that  defendant  dionld 
deliver  to  phiintUf  a  certificate  of  stock  in 
the  Standard  Chemical  Company,  a  Washing- 
ton coiporation,  equal  to  one-half  of  the  In- 
terest of  the  commuttity  composed  ctf  plain- 
tiff and  defendant  in  that  corporation.  It 
waa  provided  in  the  decree  that,  upon  prim- 
er application  In  tbe  future,  the  decree  ndght 
be  modified  to  conform  to  dianged  drcum- 
stauces  of  the  parties,  ^e  decree  was  sup- 
ported by  findings  to  the  effect  that  defend- 
ant had  abandoned  plaintiff,  had  been  guilty 
of  cruelty  toward  ber,  had  Inflicted  upon  her 
personal  Indignities  which  rendered  her  life 
burdensome,  and  had  tailed  to  make  suitable 
provision  for  ber  sni^wrt ;  that  there  was  no 
community  real  property  belonging  to  the 
parties,  but  tlut  they  were  the  owners  of  the 
following  conummlty  personalty:  (1)  House- 
hold effects  amounting  to  not  to  exceed  $100 
in  value;  and  (2)  an  equitable  interest  to 
tbe  extent  of  %4,2B0,  par  value.  In  tbe  capi- 
tal stock  of  tbe  Standard  Chemical  Cominny: 
that  defendant  was  on  abled-bodied  man. 
a  chemist  by  profession,  and  waa  capable  of 
earning  trtaa  $140  to  9250  per  month  In  sal- 
ary. 

On  January  31,  1916,  plaintiff  filed  a  peti- 
tion In  tbe  original  action,  praying  for  a 
modification  of  tbe  decree,  alleging,  among 
other  things,  that  she  was  heavily  burdened 
with  debts  incurred  prior  to  the  decree  of 
divorce;  that  defendant's  salary  had  been  In- 
creased since  tbe  entry  of  tbe  decree,  and 
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that  be  was  at  that  time  capable  of  earn- 
iDK  not  less  than  $250  or  $.S00  per  moDtb; 
that  he  was  Id  arrears  in  the  payment  of  ali- 
mony,  and  that  be  bad  not  delivered  to  ber 
the  certificate  of  stock  in  the  Standard 
Cbemlcal  Company  as  provided  in  the  decree. 
She  prayed  that  tbe  decree  be  modified  so 
as  to  allow  her  alimony  at  tbe  rate  of  $25 
per  week,  and  that  defendant  be  cited  to 
show  cause  why  he  should  not  be  punished 
for  contempt  for  failing  to  transfer  to  her 
tbe  above-mentioned  certificate  of  stock.  On 
February  9.  1916,  defendant  also  filed  a  pe- 
tition seeking  a  modification  of  the  decree, 
and  set  forth  in  substance  that  the  finding 
upon  which  the  original  decree  was  based, 
to  the  effect  that  the  community  was  the 
equitable  owner  of  capital  stock  In  the  Stand- 
ard Chemical  Company  amounting  to  $4,250, 
was  erroneous  and  was  the  result  of  a  mls- 
nnderstunding  between  himself  and  the  at- 
torney for  plaintiff;  that  at  the  time  of  tbe 
entry  of  the  decree  he  was  employed  by  the 
Standard  Chemical  Company,  and  had  sub- 
scribed for  CO  shares  of  the  capital  stock  of 
the  company  of  the  par  value  of  $50  each, 
for  which  be  was  paying  in  monthly  install- 
ments; that  since  April  15,  1915,  he  had 
been  earning  a  salary  of  $150  per  month  in 
cash  and  a  credit  of  $50  per  mouth  upon  his 
stock  subscription  contract;  that  he  bad 
been  carrying  a  large  amount  of  Indebted- 
ness, tbe  most  of  which  bad  been  incurred 
for  the  benefit  of  the  commnnity;  that  be 
bad  paid  to  plaintiff  all  of  tbe  alimony 
awarded  to  her  in  the  decree;  that  plain- 
tiff was  a  young  woman  In  good  health ;  that 
she  was  an  experienced  and  competent  book- 
keeper and  stenographer,  and  was  capable 
of  earning  from  $65  to  $100  per  month.  He 
prayed  that  tbe  decree  be  modified  by  strik- 
ing from  It  the  provision  relating  to  the 
transfer  of  stock  in  the  Standard  Chemical 
Company,  and  that  alimony  at  the  rate  of 
$50  per  month  as  fixed  in  the  original  decree 
be  permitted  to  stand. 

Both  petitions  were  heard  on  Mardi  27, 
1016,  resulting  in  a  decree  denying  plaintiff's 
application  for  increased  alimony,  but  pro- 
viding th^it  alimony  at  the  rate  of  $30  per 
month,  pajable  weekly  In  advance  as  pro- 
vided in  tbe  original  decree,  should  be  paid 
by  defendant;  that  as  between  plaintiff  and 
defendant  the  unpaid  community  indebted- 
ness antedating  the  entry  of  tbe  original  de- 
cree, amounting  in  tbe  aggregate  to  $1,815 
exclusive  of  Interest,  should  be  paid  by  de- 
fendant, and  tn  the  event  that  any  of  the 
creditors  holding  the  claims  representing  that 
amount  should  enforce  payment  thereof 
against  plaintiff,  either  by  suit  or  otherwise, 
she  should  be  entitled  to  Judgment  over 
against  defendant  for  tbe  amount  for  which 
she  bad  been  held  liable.  It  was  farther 
provided  that  tbe  original  decree,  directing 
ilefendaot  to  deliver  to  plaintiff  a  certificate 
of  st<K:lE  In  the  Standard  Chemical  Company 
in  an  amount  equal  to  one-baU  of  tbe  com- 
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nmnlty  Interest  therein  found  by  tbe  court  to 
be  $4,250,  be  modified,  and  that,  It  appearing 
to  the  court  that  at  the  time  of  the  hear- 
ing defendant  was  the  owner  of  12  shares 
of  the  capital  stock  of  the  Standard  Chem- 
ical Company  of  the  par  value  of  $50^cacb, 
that  he  should,  within  90  days  from  the  date 
of  tbe  entry  of  the  decree,  issue  or  cause 
to  be  Issued  to  plaintiff  a  certificate  for  6 
shares  thereof,  but  that  the  remaining  6 
shares  and  such  stock  os  defendant  might 
thereafter  earn  should  be  his  sole  and  in- 
dividual property.  The  decree  was  support- 
ed by  findings  to  the  effect  that  the  finding 
upon  which  the  original  decree  was  based— 
that  the  community  composed  of  plaintiff 
and  defendant  was  the  equitable  owner  of 
capital  stock  in  the  Standard  Chemical  Com- 
pany of  the  par  value  of  $4,250 — was  er- 
rotieous;  that  tbe  true  facts  were  that  de- 
fendant had,  on  March  1,  1015,  subscribed 
for  60  shares  of  the  capital  stock  of  that 
company,  and  on  the  same  day  a  resolution 
was  passed  by  the  company  fixing  defend- 
ant's salary  at  $200  per  month,  of  which 
$150  was  to  be  payable  In  cash  and  $50  per 
month  was  to  be  credited  upon  bis  stock  sub- 
scription agreement,  so  that  1  full  share  in 
the  stock  of  the  company  should  be  paid  for 
by  defendant's  services  at  the  end  of  each 
month  of  his  employment;  that  his  salary 
had  not  been  Increased  since  the  date  of 
the  resolution,  and  that  the  total  credits 
upon  bis  stock  subscription  from  March  1, 
1915,  to  February  29,  1916,  under  the  agree- 
ment evidenced  by  the  resolution  amounted 
to  $600,  or  12  shares  of  stock  at  the  par  val- 
ute  of  $50  each;  that  the  amount  of  com- 
munity Indebtedness  was  $1,815,  exclusive  of 
interest;  that  from  April  17,  1915,  to  Feb- 
ruary 28,  1916,  defendant  bad,  by  permission 
of  the  compony,  overdrawn  his  salary  ac- 
count In  the  sum  of  $1,412.40,  for  which 
he  had  executed  bis  promissory  notes  which 
were  then  unpaid ;  that  plaintiff  had  receiv- 
ed from  defendant  since  tbe  date  of  the  orig- 
inal decree  the  sum  of  $445,  being  in  full 
of  alimony  as  provided  In  tbe  decreo  to  the 
time  of  tbe  hearing;  that  plaintiff  is  an  able- 
bodied  woman,  38  years  of  age,  capable  of 
earning  $15  per  week,  and  that  there  were 
no  dblldren  of  tbe  parties  to  be  cared  for; 
that  defendant  bad  remarried  and  was  liv- 
ing with  and  supporting  his  wife. 

Plaintiff,  considering  herself  aggrieved,  ban 
appealed  from  that  portion  of  the  decree  re- 
fusing to  Increose  the  alimony  from  S50  per 
tnonth  to  $25  per  week,  and  aiso  from  that 
part  thereof  which  adjudged  her  to  be  tbe 
owner  of  6  shares  only  of  stock  in  the  Stand- 
ard Chemical  Company.  Tbe  defendant,  also 
being  dissatisfied  with  the  dlsposlticm  made 
of  the  case,  appeals  from  that  portion  of  the 
decree  which  adjudges  that,  as  betweer 
himself  and  plaintiff,  he  Is  wholly  and  solely 
liable  for  the  unpaid  community  obligations, 
and  also  from  that  part  thereof  ordering  blm 
to  deliver  to  ptaintiff  a  o^ttflcate  for  9  sbares 
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ot  the  capital  stocA  of  the  Standard  Chemical 
Company. 

The  questions  presented  are  whether  the 
lower  court  erred  (a)  In  modifying  the  orlg- 
InHl  decree  In  respect  to  the  provision  re- 
gntrlng  defendant  to  deliver  to  plalntlCf  capi- 
tal stock  of  the  Standard  Chemical  Company 
In  an  amount  equal  to  one-half  of  f4.250,  and 
adjudging  that  plaintiff  was  entitled  to  only 
6  (shares  of  stock  of  the  par  value  of  $50 
each;  (b)  In  denying  plalntltTs  application 
for  on  Increase  of  alimony;  and  (c)  In  ad- 
judging tliat  as  t>etween  plaintiff  and  de- 
fendant the  latter  should  be  solely  liable  for 
the  community  Indebtednefes  antedating  June 
25.  1015. 

There  Is  very  little  dispute  between  coun- 
sel as  to  the  law  of  the  case,  the  questions 
presented  being  largely  dependent  for  tbetr 
solution  upon  the  facts.  It  would  serve  no 
useful  purpose  to  enter  Into  a  detailed  dis- 
cussion of  the  evidence  relating  to  the  life 
and  affairs  of  this  unhappy  and  unfortunate 
couple.  That  plaintiff  Invested  substantial 
amotuits  of  money  In  various  companies  with 
which  defendant  was  connected  there  can  be 
no  doubt.  That  these  Investments  proved 
to  be  disastrous  Is  perfectly,  plain.  But 
whether  this  result  was  brought  about 
through  lack  of  business  judgment  on  the  part 
of  the  defendant,  or  was  due  to  other  and 
more  serious  delinquencies  on  his  part,  or  was 
due  to  causes  over  which  he  had  no  control, 
is  rattier  incidental  la  a  proceeding  of  this 
character.  The  money  invested  was  lost'and 
consequently  Is  not  before  the  court  for  di- 
vision. If  this  were  an  action  for  an  ac- 
oountlng  between  plaintiff  and  defendant, 
man>-  elements  might  enter  Into  the  case  that 
cannot  properly  be  considered  in  a  proceeding 
such  as  this.  The  court.  In  making  a  dlspoel- 
tton  of  the  property  of  the  spouses  incident- 
al to  granting  a  decree  for  divorce,  is  neces- 
sarily Uuilted  by  the  amount  of  property  in 
the  hands  of  the  court  for  dlvl^on.  Palpably 
it  cannot  divide  that  which  does  not  exist  In 
making  provision  for  the  wife  In  the  way  of 
alimony  the  court  Is  also  powerless  to  compel 
the  husband  to  pay  more  than  be  Is  able  to 
pay,  no  matter  what  his  conduct  may  have 
been  In  wasting  or  dissipating  property  be- 
longing to  the  wlfa  . 

The  modlflcatifm  of  the  original  decree  In 
respect  to  the  amount  of  stock  owned  by  the 
couununlty  In  the  Standard  CSiemlcal  Comr 
pnny  was  clearly  right  It  was  conclusively 
established  by  the  ertdencc  that  the  com- 
munity did  not  own  stock  tn  that  company  of 
the  par  value  of  $4,250.  Plaintiff  no  doubt 
In  good  faith  believed  that  the  community 
was  the  equitable  owner  of  that  amount  of 
Btods.  in  the  company,  but  the  fact  iraialns 


thot  the  parties  did  not  own  It  and  conse- 
quently It  was  Impossible  for  the  defendant 
to  comply  with  the  decree  with  respect  to  it 
The  defendant  prior  to  the  decree  claimed  to 
have  an  oral  agreement  with  one  Rurkhelnier 
by  the  terms  of  which  he  was  to  shore  equal- 
ly with  Burkheimer  tn  the  profits  or  dividends 
derived  from  85  shares  of  stock  in  the  compa- 
ny, but  for  some  reason  not  disclosed  by  the 
record  this  contract  If  It  ever  existed,  was 
not  carrlPd  Into  effect.  At  all  events  the  agree- 
ment to  share  the  dividends  declared  upon  the 
stock  would  not  create  an  equitable  title  la 
defendant  to  the  shares  of  stock  themselves. 
The  defendant  subscribed  for  60  shares  of 
stock  In  the  company  for  which  he  was  pay- 
ing In  services  at  the  rate  of  $50  per  month, 
and  the  stock  acquired  under  this  agreemrat 
constituted  his  only  holding  In  the  company. 
At  the  time  of  the  hearing  It  appeared  tbat 
defendant  hod  actually  paid  for  or  earned  12 
shares  of  stock  In  the  company,  and  he  was 
required  by  the  court  to  transfer  to  plaintiff 
6  shares  thereof  as  her  sole  and  IndU'ldual 
property.  But  in  this  connection  It  should  be 
borne  In  mind  that  defendant  was  required 
to  pay  $1,815  with  interest,  representing  the 
aggregate  amount  of  community  Indebted- 
ness antedating  the  decree  of  divorce,  and 
it  is  quite  plain  that  In  order  to  enable  him 
to  meet  tbese  obligations  the  court  adjudged 
to  him  the  remaining  6  shares  then  paid  for 
and  such  additional  shares  as  he  might  there- 
after  acquire  under  his  subscri[>tion  contract 

The  evidence  adduced  clearly  established 
that  plaintiff  Is  a  buslne^  woman  of  con- 
siderable exi>erlence ;  Is  a  competent  stenog- 
rapher and  bookkeeper:  Is  38  years  of  age 
and  In  robust  health.  The  finding  was  well 
within  the  facts  that  she  was  easily  capable 
of  earning  $06  per  month.  There  are  no  chil- 
dren to  be  cared  for,  and  It  would  seem  tbat, 
by  supplementing  her  own  income  to  the  ex- 
tent of  $50  per  month  in  the  way  of  alimony, 
she  will  be  comfortably  provided  fbr  and 
maintained. 

A  careful  reading  of  the  abstract  In  con- 
nection with  frequmt  referoices  to  the  H»t»- 
meat  of  facta  induces  the  conviction  that 
the  decree  of  the  lower  court  when  consld' 
ered  from  all  viewpoints,  ts  as  nearly  just 
and  equitable  as  the  nature  of  the  case  and 
the  circumstances  of  the  parties  will  perm^ 
In  disposing  of  questions  of  this  character 
resort  must  necessarily  be  bad  to  prnctlcal 
considerations,  remembering  always  that  the 
garment  must  be  measured  according  to  the 
cloth. 

The  decree  will  be  aflBrmed  botb  npon  tt» 
original  and  npon  the  crosa-appeaL 

ELLIS,  O.  J.,  and  OHABWICE,  UACf, 
and  UOBBIS,  JJ.,  ooocor. 
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ALLEN  T.  AXUSHt  (ALLI9N  et  aL.  Oarnidiees). 

(No.  13879.) 
<Supreme  Court  of  WaBhlngton.  June  15, 1917.) 

1.  JODOBS    4=>30— FiNDINOS    AND  CONCLU 

sioNS  OF  Law— Place  of  Siqnino. 
Uofler  the  specific  provisions  of  Rem.  Code 
1015,  I  42,  a  judge  of  the  superior  court  may 
sign  his  findioKS  and  cooclusions  of  law  and 
judKmeDt  outside  the  coiintr,  and  where  such 
documents  were  signed  without  the  county  and 
immediuteljr  filed  in  the  county  of  suit,  the  judge 
acted  within  his  jurisdiction. 

[Ed.  Note.— For  other  coses,  see  Judges,  Cent. 
Dig.  i  143.] 

2.  TUAL  «=>3I)5(8)— PlNDINGB  AlfD  COROLO- 

aioNS  OF  Law— Necessity  of  Notice. 
As  a  matter  of  law,  plaintiff  is  not  entitleit 
to  notice  of  the  time  and  place  of  signing  the 
findings  of  fact,  conclusions  of  law,  and  judg- 
menL 

[Ed.  Note.— For  other  eases,  see  Trial.  Cent 
Dig.  i  934.1 

8.  Appeal  and  Ebeob  «=»10T4(1)— Hahmuss 

Ebbor— Vacating  Judgment. 
The  irregularity  in  signing  a  vacation  of 
Judgment  outside  the  county  is  no  ground  for 
reversul  in  the  Btwence  of  showing  <x  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  *'M8.  4240.] 

4.  JuDOUBNT  ®=»743(3)— BBS  Judicata- Ti- 
tle. 

A  judgment  confirming  title  In  the  garnishee 
to  certain  diamonds  is  conclusive  In  the  gamisb- 
meot  proceeding  whidi  was  betwem  t&e  same 
parties. 

[Ed.  Note.— For  other  caseib  see  Judgment, 

Gent.  Dig.  {(  1233.  1277.] 

C  Fraudulent  Convetances  9=>200(2)— Ne- 
CEssiTT  OF  Relation  of  Debtob  and  Cbed- 
rroB. 

A  irift  of  diamonds  by  an  attorney  to  his 
daughter-in-law  made  32  days  after  the  attor- 
ney had  withdrawn  fumls  belonging  tu  a  client 
is  not  void  or  fraudulent  as  to  the  client  aa  a 
creditor,  the  relation  between  attorney  and  cli- 
ent being  the  fiduciary  one  of  principal  and 
agent,  and  not  debtor  and  creditor. 

[Kd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  630.] 

6L  Judgment  ^=>CS3—C0NCt.usiTCMESs— Fes- 
sons  Concluded. 
Judgment  for  assignee  of  client's  claim 
against  attorney  for  moneys  converted  reciting 
date  on  which  attorney  became  indebted  to  client 
is  not  binding  upon  a  garnishee  who  received  a 
gift  from  the  attorney,  us  a  finding  of  the  date 
when  the  attorney  'became  a  debtor,  to  provide 
basis  for  claim  that  the  gift  waa  In  fraud  of 
the  creditor. 

IKd._Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1206.]  ^ 

7.  Gabnisuue.nt  €=>103— Dischaboi  of  Oab- 
niRiiEE — Waiver  of  Claiu. 
Where  the  attorney  at  the  trial  admitted 
that  the  principal  was  not  indebted  to  bia  cli- 
ent's assitnior  at  the  time  the  principal  made  a 
gift  to  the  gurnishee,  a  discharge  of  the  gar- 
nishee was  warranted. 

CKd.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  Si  381,  382.]  ^ 

A.  Oabnisuhent  «=>101— Costs— Attobhbt's 
Fees. 

Under  Rem.  Code  1915,  8  704,  permitting 
taxation  of  attorney's  fees  aeaiiist  plaiiitifiE  in 
garnishment  when  the  garnishee  is  discharged, 
there,  was  no  error  in  taxing  attorney's  fees  of 
$100  in  one  garnishment  or  $200  m  another 


RBmishment  proceeding,  though  no  evidence  was 
taken  as  to  the  value  of  the  services. 

[Kd.  Note.— For  other  cases,  see  GanUsbmeat, 
Cent  Dig.  H  372-379.] 

Department  1.  Anneal  from  Superior 
Court,  King  County;  fii.  C.  MUls,  Judge. 

Action  by  Laura  Allen  against  J.  U.  Allen, 
wherein  Benna  K.  and  J.  Howard  Allen,  Jr., 
were  garnished.  From  Judgments  discharging 
the  garuisbees,  plaintiff  appeals.  AtUrmed. 

Jay  C.  Allen,  of  Seattle,  for  appellant. 
Bronson,  Robinson  &  Jones,  of  Seattle,  for 

respondent. 

MAIN,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  superior  court,  discharging  two 
writs  of  gamisbment. 

The  facts  are  these:  Some  time  during 
the  month  of  March  or  April.  1914,  Jay  C. 
Allen,  an  attorney  at  law,  residing  at  Seattle. 
Intending  to  be  absent  from  the  state  a 
number  of  months,  arranged  wltb  J.  H.  Allen 
to  look  after  his  law  business  during  such 
absence.  Jay  Cl  Allen,  at  this  time,  and  for 
some  time  prior  thereto,  was,  and  had  been, 
an  attorney  for  one  John  Joyce,  Prior  to 
July  6,  1914,  there  bed  been  paid  Into  the 
registry  of  the  court  the  sum  of  $6,707.64  for 
the  benefit  of  Joyce.  On  the  date  last  men- 
tioned, J.  H.  Allen,  as  an  attorney  for 
Joyce,  withdrew  this  money  from  the  registry 
of  the  court.  After  being  absent  for  a  num- 
ber of  months,  Jay  C.  Allen  returned  to 
Seattle,  and  shortly  after  his  return  and 
early  In  the  month  of  October  Joyce  called 
his  attention  to  the  fact  that  be  had  not 
received  the  money  which  bad  been  with- 
drawn from  the  registry  of  the  court  by  J. 
ti.  Alien.  At  this  time  J.  U.  Allen  was  In- 
solvent and  unable  to  pay  over  the  money. 
On  October  22,  1014,  the  respondent  Laura 
Allen  advanced  the  money  to  pay  Joyce,  and 
took  an  assignment  of  bis  claim  against  J. 
H.  Allen.  On  December  7,  1914,  Laura  Allen 
brought  an  action  upon  the  assigned  claim 
against  J.  n.  Allen.  On  the  same  date  Laura 
Allen  caused  a  writ  of  garnishment  to  be 
issued  in  the  case  which  ^e  tmd  brought 
against  J.  11.  Allen,  and  served  uimn  Iloward 
Allen.  On  January  11,  1915,  Laura  Allen 
brought  an  action  against  J.  U.,  or  J.  Howard 
Allen,  Jr.,  who,  to  avoid  confusion,  will  be 
referred  to  as  Howard  Allen.  In  this  action 
It  was  claimed  that  Howard  Allen  was  In- 
debted to  J.  H.  Allen  in  a  large  sum  of  mon- 
ey, and  Judgment  was  therein  sought  against 
Howard  Allen.  On  January  19,  1015,  Laura 
Allen  brought  an  action  against  Howard 
Allen  and  Benna  K.  Allen,  bis  wife,  claiming 
that  on  January  0,  1015,  J.  H.  Allen,  for  a 
valuable  consideration,  bad  conveyed  and 
transferred  to  the  plaintiff  therein  bis  right, 
title,  and  Interest  in  and  to  certain  property. 
It  waa  claimed  in  the  complaint  that  Howard 
Allen  and  wife  held  certain  of  the  property 
covered  by  this  assignment  In  trust  for  J.  H. 
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Allen,  and  Judgmoit  was  sought,  declaring 
such  trust,  and  for  an  accounting.  The  two 
actions  last  referred  to  were  consolidated, 
and  were  tried  before  the  Honorable  Everett 
Smith,  one  (rf  the  Judges  of  the  superior  court 
for  King  county,  the  trial  having  occurred 
during  the  month  of  ApriL  On  Mas  S,  1915, 
Tjaura  Alien  caused  a  writ  of  garnishment 
to  be  Issued  out  of  the  same  action  in  which 
Howard  Allen  had  previously  been  made 
garnishee  defendant,  and  caused  the  same  to 
be  served  upon  Benna  K.  Allen.  These  writs 
of  garnishment  were  reqtectirely  answered 
by  Howard  Allen  and  Boina  K.  Allen,  each 
draying  that  tbey  had  in  their  possession,  or 
under  their  control,  money  or  property  be- 
longing to  J.  H.  Allen.  These  answers  were 
controverted  by  taura  Allen.  On  November 
29,  1915,  the  issues  In  the  two  garnishment 
proceedings  came  on  for  trial  before  the 
Honorable  Edward  C.  Mills,  judge  of  the 
superior  court  for  AValla  Walla  county,  then 
sitting  in  King  coimty.  On  March  9,  1916. 
two  Judgments  were  entered,  one  dlsdiargtug 
Howard  Allen  as  garnishee,  and  the  other 
discharging  Benna  K.  Allen  as  garnishee.  In 
the  garnishment  proceeding  against  Benna  K. 
Allen,  formal  findings  of  fact  and  conclusions 
of  la^f  were  made  and  entered.  In  the  pro- 
ceeding against  Howard  Allen,  no  findings 
were  made  other  than  a  recital  in  Uie  Judg- 
ment. On  March  15,  1910,  t^ura  Allen  made 
a  motion  to  vacate  the  findings  of  fact  and 
coacluslons  of  law,  which  was  8ul)sequcnt1y 
overruled.  From  the  Judgments  discharging 
the  garnishees,  this  appeal  Is  prosecuted. 

[1]  It  is  first  claimed  that  the  Judgment 
discharging  Benna  K.  Allen  as  gnmisbee 
should  be  reversed,  because  the  appellant 
liod  no  notice  of  the  time  and  place  that  the 
findings  and  conclusions  of  law  would  be 
presented  to  Judge  Mills  for  signature.  A 
copy  of  the  findings  and  conclusions  of  law 
were  served  upon  the  attorney  for  the  ap- 
pellant on  the  6th  day  of  March,  1016.  On 
the  8th  day  of  March  the  fludlngs  and  con- 
clusions of  law  and  Judgment  were  signed 
by  Judge  Mills  In.  Walla  Walla  county,  and 
by  him  were  returned  to  the  attorneys  for 
the  respondent,  who  caused  them  to  be  filed 
In  the  superior  court  of  King  county.  In 
signing  the  findings  and  conclusions  of  law 
niid  judgment  in  Walla  Walla  county,  Judge 
Mills  did  not  exceed  his  Jurisdiction.  Sec- 
tion 42,  Rem.  Code;  State  ex  rel.  Calhoun  v. 
Superior  Court.  SO  Wash.  492,  150  Pac.  1168. 

121  As  a  matter  of  law,  the  appellant  was 
not  entitled  to  notice  of  the  time  and  place 
of  signing  the  findings  of  fact  and  conclu- 
sions of  law  and  Judgment.  Upon  this  ques- 
tion, in  Lindsay  v.  Scott,  56  Wash.  206,  105 
Pac.  462,  It  was  said: 

"The  appellants  were  not  entitled  to  notice  of 
the  time  and  place  of  signing  the  findings  of 
fact,  conciuiions  of  law,  or  jiidgment.  as  a  mat- 
ter of  law,  nor  were  they  deprived  of  the  benefit 
f»f  exceptions  for  want  of  notice.  The  right  to 
except  continues  until  the  lapse  of  five  diiys 
after  notice  iA  the  filing  of  tiie  findiogB,  under 


the  express  terms  of  the  statute,  and  repeated 
rulings  of  this  court." 

[3]  It  Is  next  contended  that  the  Judge  be- 
fore whom  the  case  was  tried  had  no  Juris- 
diction to  hear  and  determine  the  motion  to 
vacate  the  findings  and  Judgment  in  any 
county  other  than  King  county.  The  bearing 
and  determining  of  the  motion  to  vacate  wan 
irregular  and  not  authorized  by  the  statute: 
but,  unless  prejudice  is  shown,  It  does  not 
furnish  a  ground  for  reversaL  Tbe  cauiit- 
here  is  tried  de  novo,  and  since  we  are  of 
tbe  opinion  ttiat  the  motion  to  vacate  wa» 
prc^rly  denied,  a  new  trial  should  not  tie 
ordered.  In  Shaw  r.  Spencer,  67  Wash.  5»T. 
107  Pac.  383,  It  was  said: 

"The  case  was  heard  in  the  court  below  before 
Judge  Holcomb  of  Adams  county.  After  his 
turo  to  Hitzville,  tbe  judge  heard  and  dooied 
a  motion  for  a  new  trial,  interposed  by  the  ap- 
pellants, and  upon  this  ruling  the  first  error  is 
assigned.  After  providing  that  superior  judgps 
may  make  and  sign  certain  orders  outside  of 
their  respective  counties,  section  1  of  Laws  of 
1901,  p.  76  (Rem.  &  BaL  Code.  S  41).  expressly 
provides.  That  nothing  herein  cMitaiaed  shall 
authorize  the  judge  to  hear  any  matter  out»de 
of  tbe  county  wherein  tbe  cause  or  procee<iius 
is  pending,  except  by  consent  of  the  partiea' 
Under  this  provision,  a  judge  of  the  superior 
court  cannot  proiM?rIy  hear  a  motion  for  a  new 
trial  outside  of  the  county  wherein  the  cause 
is  pending,  except  by  consent  of  the  parties,  and 
the  action  of  the  trial  judst  in  uis  respect 
was  irregular;  but  the  case  is  beard  here  de 
novo,  and  no  prejudice  has  resulted  to  any  party 
in  interest,  ii  the  new  trial  was  properly  de- 
nied." 

[4]  Upon  the  merits,  we  wlU  first  consider 
the  appeal  from  the  Judgment  discharfdng 
Benna  K.  Alien  as  garnishee.  On  August  7. 
1914,  J.  H.  Allen  gave  to  Benna  K.  Allen,  his 
daughter-in-law,  certain  articles  of  iteraonal 
property,  included  In  which  were  three  dia- 
mond rings,  which  were  clilefly  valuable  on 
account  at  tbe  diamonds.  It  is  these  three 
diamonds  which  are  the  basis  of  ttie  contio- 
versy  upon  this  appeaL  There  are  two  rea- 
sons why  the  Judgment  of  the  trial  court 
should  not  be  disturbed:  Elrst,  if  we  under- 
stand the  record  correctly,  the  title  to  tbese 
same  diamonds  was  tried  In  the  consolldatnl 
cases  heard  before  Judge  Smith,  and  Benna 
K.  Allen's  title'  thereto  was  sustained.  The 
property  descril)ed  lu  the  complaint  io  that 
action  Includes  "three  diamond  rings  (one 
3%  carat,  one  1  i/r  carat,  and  one  small 
one)."  Laura  Allen,  in  ber  controvertins  mS- 
fldnvlti  in  the  garnishee  proceeding  against 
Benna  K.  Allen,  described  the  diamonds 
which  the  latter  had  in  her  possosloQ.  and 
which  it  is  contended  were  given  to  ber  In 
fraud  of  creditors,  as  follows:  "Three  dia- 
mond rings,  one  3%  carat,  one  1  Vt  carat, 
and  (Hie  small  one." 

[S]  The  other  reason  why  tbe  Judgment  la 
favor  of  Benna  E.  Allen  should  not  be  dis- 
turbed is  that,  even  ttiough  the  diamonds 
were  given  to  her  as  a  present,  and  tbere 
was  no  consideration  otiier  tlian  love  and  af- 
fection, it  was  not  frandnient  as  to  John 
Joyce,  through  whom  Laura  Allen  t^\»im» 
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because  It  does  not  appear  that,  at  the  time 
this  present  wns  made,  John  Joyce  was  a 
creditor  of  J.  H,  Allen,  or  that  the  transfer 
^as  made  for  the  purpose  of  defrauding  him 
as  a  subsequent  creditor.  As  already  stated, 
the  money  was  withdrawn  from  the  registry 
of  the  court  by  J.  H.  Allen  on  the  6th  day 
of  July,  1914.  The  diamonds  were  given  to 
Benna  K.  Allen  on  August  7,  1014.  When 
J.  H.  Allen  withdrew  the  money,  he  was  act- 
ing as  the  attorney  for  Joyce,  and  the  fact 
that,  between  the  two  dates  mentioned,  the 
money  was  not  turned  over  to  Joyce  does  not 
raise  a  presumption  that,  during  that  time, 
there  had  been  a  conversion.  The  relation 
between  Allen  and  Joyce,  when  the  money 
was  withdrawn,  was  the  fldudary  one  of 
principal  and  agent,  and  not  debtor  and  cred- 
itor, growing  out  of  either  contract  or  tort 
2  R.  C.  I*  p.  1022  ;  6  C.  J.  p.  694;  Thornton 
on  Attorneys  at  Law,  vol.  1.  {  346;  Good- 
year Metallic  Rubber  Co.  v.  Baker's  Estate, 
81  Vt.  39,  .69  Atl.  160,  17  L.  B.  A.  (N.  S.)  607, 
15  Ann.  Cas.  1207. 

[8]  There  is  no  evidence  in  the  record 
from  which  It  can  be  Inferred  tliat  the  rela- 
tion of  principal  and  agent  was  changed  to 
that  of  debtor  and  creditor  prior  to  the  time 
when  the  diamonds  were  given  to  Benna  K. 
Allen.  It  is  true  that  the  findings  in  the 
case  of  I^ura  Allen  v.  J.  H.  Allen,  which 
were  signed  and  filed  on  January  12.  1917. 
recited  that  J.  H.  Allen  became  Indebted  to 
Joyce  on  July  6,  1914,  in  the  sam  of  ^,797.- 
64,  but  Benna  K.  Allen  was  not  a  party  to 
chat  action,  and  would  not  be  bound  by  the 
flndings  and  judgment  therein.  In  Henry  v. 
Yost  88  Wash.  93,  152  Pttc.  714,  the  latter 
bad  deeded,  oa  August  30,  1912,  certain  prop- 
erty to  one  U.  B.  Schrocder  in  trust  for  Mrs. 
Yost  Subsequently  Henry  sued  Yost  and  an- 
other for  conversion  of  a  band  of  sheep,  and 
obtained  Judgment  on  February  25,  1913,  and 
on  July  10,  1913,  brought  an  action  against 
Yost  and  wife  and  Schroeder  and  wife  to 
set  aside  the  conveyance  to  Stdiroeder,  which 
bad  been  made  in  trust  for  Mn.  Yost  Up- 
<Mi  the  trial  of  the  latter  action,  it  was  not 
shown  that  the  conversion  of  tbia  sheep  bad 
occurred  prior  to  the  time  of  the  cmiveyance 
from  Yost  to  Scboeder.   It  was  there  said: 

"Had  Henry  proved  that  his  cause  of  action 
existed  when  the  deed  was  given  to  Schroeder, 
he  would  have  established  a  prima  facie  case 
of  fraud,  and  the  burden  then  would  have  been 
on  the  grantor  and  grantee  to  prove  the  va- 
liditv  of  the  conveyance.  The  only  proof  offered 
of  this  claim,  however,  was  the  record  in  the 
case  of  Henry  v.  Yost  and  Day.  The  judgment 
in  that  case  is  not  even  prima  facie  evidence, 
as  against  Mrs.  Yost  and  Schroeder  and  wife, 
who  were  strangers  to  that  judgment,  of  any  in- 
debtedness or  liability  of  Yost  to  Henry  prior 
to  the  time  It  was  rendered.  Eggleston  v.  Shel- 
don. 85  Wash.  422.  148  Pac.  575.  To  hold  that, 
as  against  Mrs.  Yost  and  Schroeder,  it  proves 
the  previous  existence  of  the  alleged  facts  on 
which  it  was  based  and  the  time  when  those 
alleged  facts  occurred,  would  be  to  bind  Mrs. 
Yost  and  Schroeder  hf  the  results  of  ■  litiga- 
tion in  which  they  did  not  appear,  of  which 
they  had  no  notice  or  kiLowled^  and  in  which 
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they  bad  no  opportunity  to  participate.  The 
judgment  established  the  indebtedness  ot  Yost 
to  Henry,  but  did  not  of  itself  prove  the  previ- 
ous existence  of  the  facts  on  whiob  it  was  based. 
No  other  evidence  of  the  indebtedness  was  intro- 
duced; consequently  Henry  did  not  establish 
that  he  was  a  creditor  of  Yost  when  the  convey- 
ance was  made,  and  did  not  idiow  a  prima  facie 
case  of  fraud.  The  judgment  did  prove  him  to 
be  a  creditor  as  of  the  date  it  was  rendered, 
which  wns  six  months  after  the  execution  of  the 
deed.  Henry,  having  proved  himself  to  be  a 
subsequent  creditor,  could,  by  showing  that  the 
conveyance  was  made  with  intent  to  defraud 
him,  have  had  it  set  aside  and  the  property  sub- 
jected to  the  lien  of  his  judgineiit.  The  burden 
of  such  a  showing  was  on  him,  and  he  failed 
to  meet  it.  No  evidence  was  introduced,  except 
the  judgment  in  the  tort  action,  to  show  that  the 
deed  waa.given  in  anticipation  of  the  judgment, 
anf)  we  have  found  that  the  judgment  alone  was 
ineffectual  to  prove  the  cause  of  action  then 
existing  against  Yost.  The  appellant  then  has 
failed  to  prove  either  that  he  was  a  creditor 
when  the  deed  was  executed,  which  would  have 
put  upon  Mrs.  Yost  or  Schroeder  the  burden  of 
vindicating  the  deed,  or  that  the  conveyance  was 
made  to  defraud  him  as  a  subseo^ient  creditor. 
Failing  in  both,  he  has  not  established  his  right 
to  have  the  deed  set  aside  and  the  property 
subjected  to  the  lien  of  his  judgment  The  trial 
court  properly  dismissed  the  action." 

Applying  the  doctrine  of  that  case  to  the 
facts  in  the  present  case,  the  action  must 
fall,  because  it  does  not  appear  that  Joyce 
became  a  creditor  of  J.  H.  Allen  prior  to  the 
time  the  diamonds  were  given  to  Benna  K. 
Allen,  or  that  ttie  gift  was  made  to  defraud 
Joyce  as  a  subsequent  creditor. 

We  will  refer  now  to  the  case  against 
Howard  Allen.  When  the  cause  came  on  for 
trial  upon  the  issues  framed  in  the  garnish- 
ment proceeding,  the  statement  of  facts 
shows  the  following: 

"Mr.  Allen:  I  am  not  asking  for  the  car  now. 
The  car  was  given  before  this  debt  arose.  I  am 
not  nsking  for  the  car. 

"Mr.  BrouBon:  You  don't  contend  for  any- 
thing but  the  diamonds? 

"Mr.  Allen:  That  is  all,  because  the  debt  was 
not  in  existence  at  the  time  lie  gave  the  cttr. 

"The  Court:  Then  the  aatomobile,  I  take  it, 
is  eliminated? 

"Mr.  BroD8<m:  Yea. 

"The  Ckturt:  Upon  the  statement  of  Mr.  Al- 
len it  seems  to  me  the  court  ought  to  dismiss 
the  action  against  J.  H.  Allen,  Jr.,  on  your 
statement,  Mr.  Allen. 

"Mr.  Bronaon:  Then,  If  your  honor  please, 
we  ask  to  be  allowed  an  attorney's  fee  at  the 
proper  time. 

"Mr.  Allen:  For  that  very  reastm  I  dm't 
want  to  try  it  now. 

"'Hie  Court:  I  don't  want  you  to  claim  your 
attorney's  fee  in  that  case  by  trying  it  bere^  I 
cannot  hold  that  automobile.  Do  you  admit 
they  are  entitled  to  judgment  in  that  case? 

"Mr.  Allen:  Yes. 

"The  Court:  You  may  take  judgment  end  the 
court  will  allow  attorney's  fee. 

"Mr.  Allen:  We  will  attend  to  that  later 
when  I  get  through  with  this  case." 

[71  Upon  this  record,  it  seems  to  us,  the 
court  was  authorized  to  discbarge  Howard 
Allen  as  garnishee.  It  was  not  error  to  en- 
ter a  Judgment  to  that  effect 

[8]  One  other  question  Is  presented,  and 
that  is  attorney's  fees.  In  the  proceeding 
against  Ilo^vard  Allen,  a  fee  of  f  100  was  al- 
lowed as  costs;  in  that  of  Beima  K.  Allen, 
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^200.  There  was  no  testimony  taken  in  ei- 
ther case  as  to  what  would  be  a  reasonable 
Judgment  for  attorney's  fees.  The  statute 
(Rem.  Code,  S  704)  provides  that,  where  the 
garnishee  is  dlsclmrged,  the  costs  of  the  pro- 
ceedin:!.  Including  a  reasonable  compensation 
to  the  garnishee  for  attorney's  fee,  shall  be 
taxed  against  the  ptnintlCf.  In  Carr  v.  Bon- 
thlus,  79  Wash.  :iS2,  140  Pac.  339,  it  was 
said: 

'The  court  found  that  ^250  was  a  reasonable 
attorney's  fee  to  be  allowed  for  the  foreclusure. 
It  is  urgued  by  the  aii|>«llunt  that  tbere  was 
DO  evuleiice  to  supiwrt  this  coQcluKion.  But  we 
hold  in  Warnock  v.  Itawis.  3S  Wash.  144.  80 
Puc  207.  tliat  no  eviilence  was  necessiiry  in 
such  cases;  that  the  court  was  as  comi>eteiit  to 
judge  wbot  was  a  reasonable  attorney  a  fee  in 
sticli  a  case  as  the  ordinary  witnesii  who  might 
be  called.   There  was  no  error  in  this  fiudiug." 

The  court  did  not  err  In  awarding  attor- 
ney's fees  as  spedfled  In  the  Judgui^ts. 

Aihrmed. 

ELMS,  a' J.,  and  CHADWIOK,  MORRIS, 
and  WEBSTER,  JJ.,  concur. 


(97  w««h.  7) 

CBANB  T.  WASHINGTON  WATER  POWER 

CO.  (No.  13T7».) 
(Suprema  Court  of  Waahinctoo.  June  IS,  1017J 

1.  AlTOHNET  AND  CLIENT  «=3l44— IllOIIT  TO 

CoMi'E.NSATiQ.v— Contracts — Const  buction. 
A  contract  by  which  defendant  agreed  to 
pay  iilaintiS  attwney  f:!5,0OU  on  his  securing  a 

§ermit  from  the  Department  of  the  Interior  to 
ood  certain  acreage,  and  further  to  pay  $25,000 
if  within  three  years  he  secured  and  caused  to 
be  vested  in  defendant  the  perpetual  rii:bt  to 
flood  such  acreage,  did  not  entitle  th«  attorney 
to  payment  of  the  second  S25,000  upon  bis  fcecur- 
ing  a  permit  under  Act  Cking.  Feb.  15,  lt>Ul,  c. 
3^.  31  Stat  700  (U.  S.  Comp.  St.  1916.  i  494(1) 
authorizing  the  Secretary  of  the  Interior  to  per- 
mit the  use  of  public  Iiuids,  but  providing  that 
any  permission  so  givea  may  b«  revoked  in  tiis 
disoretioo. 

|Kd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  H  332,  333.] 

2.  Attorney  and  Client  «=9l44— Rioirr  to 

COMPE.NSATION— COSTBACTS—  CONSTBUCTIOM 

— "PEBPETUAL  RiOllT." 
Tlie  words  "perpetual  right"  in  such  con- 
tract contemplated  securing  an  irr^ucable  right, 
or  Rome  right  in  addicioa  to  the  permit  under 
such  statute. 

5 Ed.  Note.— For  other  cases,  we  Attorney  and 
ent.  Cent  Dig.  ||  332,  333.] 

3.  Attobnet  and  Client  «=»144— RtonT  to 
Compensation— Contra  cTa— Const  buction. 

In  such  case,  where  the  secretary  revoked 
the  permit  and  defeudant  employed  another  at- 
torney to  secure  a  reversal  of  the  revoking  order, 
the  plaintiff  attorney  was  not  entitled  to  com- 
pensation on  the  theory  that  defendant  had  pre- 
vented his  performingj  since  proceedings  as  to 
original  permit  could  in  no  way  interfere  with 
his  attempting  to  secure  the  perpetual  right 

[Ed.  Note.— ^or  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  332,  333.] 

4.  Appeal  aitd  Ebror  ®=>714(2)  —  Scope  or 
Review— B*iliiio  Documents. 

If  demurrer  was  sustained  to  the  fourth 
amended  complaint,  whereupon  plaintiff  refused 
to  plead  further  and  appealed,  he  could  not  file 


before  the  appellate  court  pleadings  of  the  de- 
fendant in  other  suits  in  different  states  incon- 
sistent with  tho  pleadings  filed  in  the  instant 
case. 

[Gd.  Note.— For  other  cases,  aee  Appeal  and 

Error,  Cent  Dig.  |  29lK).] 

Department  1.  Appeal  from  Superior 
Court,  Siwkane  County;  R.  B.  Blake,  Judse. 

Action  by  A.  A.  Crane  against  the  Wash- 
ington Water  Power  Company.  Judgment 
dismissing  the  action,  and  plaintiff  appt^ls. 
Attlrmed. 

Robertson  &  Miller,  of  Spokane,  Fred  D. 
Crane,  of  Drur  d'Alenc.  Idaho,  and  Ishani 
N.  Smith,  of  Wallace,  Idaho,  for  appellant. 
Post.  RuKf«1l,  Carey  ft  Ulg^ns,  of  Spokane, 
for  respondent. 

MAIN,  J.  The  purpose  of  this  section  was 
to  recover  an  attorney's  fee  In  the  sum  of 
$25,000,  alleged  to  be  due  upon  a  written  con- 
tmct.  To  the  fourth  amended  coni[)laint,  n 
deiiiurrer  was  Interposed  and  sustained.  The 
plaintiff  refused  to  plead  further,  and  elected 
to  stand  upon  this  amended  complaint. 
Thereupon  Judgment  was  entered,  dismlssinff 
the  acUm,  from  whicb  the  app«^  is  pros^ 
cuted. 

lite  complaint  Is  too  Tolnmlnons  to  be  here 
set  out  In  full,  bnt  the  controlling  farts  there- 
in stated  Diay  be  summarized  as  fellows: 

The  appellant  Is  an  attorney  at  law,  duly 
Ucenaed  under  the  laws  of  tbe  state  of  Ida- 
bo^  and  redding  in  that  state.  The  respond- 
ent Is  a  corporation  organized  and  extstlng 
under  and  by  virtue  of  the  laws  of  the  state 
of  Washington,  and  Is  a  public  service  cor- 
poration, owning  and  operating  certain  elec- 
tric light  and  power  plants  in  tbe  dty  of 
Spokane,  and  at  Po6t  Falls.  Idaho.  Imme- 
diately prior  to  the  year  1008,  the  respond- 
ent had  constructed,  or  bad  In  the  course  of 
construction,  a  dam  at  Post  Falls,  IdabOi  by 
whicb  to  Impound  the  waters  of  the  Spokane 
river  and  Lake  Cceu'r  d*Aie:ie,  Much  of  the 
land  around  tbe  shore  line  oY  tbe  Iake»  and 
along  the  tributaries  adjacent  thereto,  was 
low,  which  the  impounding  of  the  water 
would  cause  to  be  inundated.  Before  tbe  re- 
spondent would  hare  a  right  to  overflow  a 
considerable  porti<»i  of  the  land,  it  was  nee- 
essary  to  secure  a  i>ermlt  from  tbe  fiecretx.ry 
of  tbe  Interior,  authorizing  the  overflow  i>f 
the  lands  belonging  to  tbe  federal  gorem- 
ment  For  the  purpose  of  securing  this  per- 
mit from  the  federal  government,  a  contract 
between  tbe  parties  was  entered  intc^  as 
follows: 

"It  is  hereby  agreed  by  and  between  the  Wash- 
ington Water  Power  Company  with  A.  A. 
Crane,  that  if  the  said  Crane  shall,  within  six 
months  from  the  date  hereof,  to  the  satisfaction 
and  approval  of  counael  and  attorneys  for  said 
company  at  Spokane,  Washington,  procure  and 
cause  to  be  vested  in  said  c<Hnpany,  license^ 
power  and  authority  from  the  United  Statea 
through  its  Secretary  of  the  Interior,  to  back 
and  hold  water  upon  and  flood  and  overflow  with 
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water  so  mucb  of  tbe  Gteur  d'Atene  lodlao  Res-  f 

emition  in  tlie  state  of  Idaho,  and  also  any  | 
lands  in  any  national  or  goverDincut  park  with- . 
In  the  exterior  Irauodaries  of  said  reiwrvatioD 
as  said  boundaries  existed  January  1,  11XJ8,  as  | 
•re  below  an  elevation  of  two  thonsand  one  bun- 
dred  and  twenty-eiclit  feet  above  mean  sea  level, . 
including  all  mounds,  raises,  hills  and  eleva-  j 
tioiis  within  tlie  exterior  boundaries  of  said  ele- 
vation of  tweuty-une  hundred  and  twenty-eiirht 
feet,  which  said  riKbt  to  flood  and  overflow  tbe 
raid  lands  and  to  have  and  maintain  as  a  reser- 
Toir,  shall  conform  to  and  be  granted  under 
that  certain  act  entitled,  'An  act  relotfng  to 
rigiita  of  way  tbrougb  certain  parks,  reserva- 
tions and  uiber  public  lands,'  am>rovcd  Febru- 
ary 15,  11)01,  fln<l  contained  in  31  Statutes  at 
Larpe  at  pane  'tiO;  and  any  other  act  or  law  of 
tbe  t'oiteci  States  %vhicb  may  be  applicable; 
then,  and  in  those  events,  said  tbe  Washington 
Water  Power  Company  shall  and  will  pay  to 
said  Crane  the  sum  of  tweniy-five  thousand  dol- 
lars, or  so  much  thereof  as  remains  after  paying 
any  and  all  claims,  demands  and  charKCs  which 
said  company  may  see  fit  to  pny  and  which  may 
have  to  be  ]>aid  to  secure  said  rijibts  from  tbe 
Vnited  States  or  Indiana  or  any  Indian,  or  any 
other  person  on  said  reservation  having  or  claim- 
inK  to  have  any  valid  or  legal  interest  in  said 
landK,  or  any  part  thereof;  but  no  amount  shall 
be  pnid  on  this  contract  as  herein  provided,  by 
the  Woshinaton  Water  Tower  Company  other 
than  such  as  may  be  necessary  to  be  paid  to  tbe 
t'nited  States  and  fees  lesally  collectible  by 
the  officers  of  the  United  States,  except  on  and 
with  approval  of  said  Crane. 

"Said  sum  of  $25,000.00,  or  any  part  thereof, 
aball  not  be  due  or  payable,  except  upon  tbe 
written  certificate  of  said  Spokane  attorneys  of 
said  company,  which  certificate  shall  be  given 
and  payment  made  to  said  Crane,  within  sixty 
days  after  full  compliance  with  this  contract  by 
said  Ciane;  provided  said  Crane  shall  fally 
comply  with  all  tlie  terms  hereof  withio  three 
years  from  the  date  of  this  contract. 

"Tbe  said  ,Crane  agrees  to  use  bis  best  efforbi 
to  secnre  tbe  aforesaid  riicbts  as  to,  upon  and 
over  the  whole  of  the  lands  hereinbefore  mcn- 
tloned  find  to  transfer,  or  cause  the  same  to  be 
transferred  to  said  company.  Its  saccessors  or 
asfdens.  as  soon  as  secured. 

"If  said  Crane  shall  not  Becure  said  rights 
and  the  whole  thereof,  as  and  when  herein  pro- 
Tided,  said  the  Washington  Water  Power  Com- 
pany shall  not  be  liable  to  said  Crane,  or  any 
other  person,  for  any  sura  or  amount  whatever. 

"It  18  further  agreed  that  If  tbe  snfd  Crane 
shall,  within  three  years  from  the  date  hereof, 
to  tbe  satiafaction  and  approval  of  counsel  and 
attorneys  of  said  company  at  Spokane,  Washing- 
ton, procure  and  cause  to  be  vested  in  said  com- 
pany tbe  perpetual  right,  power  and  authority 
to  iMick  and  bold  water  apon  and  flood  and  over- 
Bow  and  to  maintain  resen'olr  upon  and  over 
tbe  land  hereinbefore  described,  then  and  in  that 
event  the  said  the  Washington  Water  Power 
Company  shall  pay  the  said  Crane  tbe  further 
snm  of  twenty-five  thousand  dollars,  payable  on 
the  certifkate  of  counsel  and  attorneys  of  tbe 
Washington  Water  Power  Company  as  herein- 
before provided  with  reference  to  the  other 
payment  hereinbefore  agreed  to  be  made  upon 
the  conditions  and  provisions  hereinbefore  set 
forth. 

"Dated  at  Spokane,  WasblDgton,  this  22d  day 
of  December,  1908." 

After  tMa  contract  was  entered  Into,  the 
appellant  proceeded  to  the  city  of  Washlns* 
ton,  D.  0.,  and  there,  as  attorney  for  tbe  re- 
spondent, made  appllcfttlon  to  the  Depar^ 
in«it  of  the  Interior,  and  through  the  office 
of  Indian  Affairs,  for  a  penult  to  enable  the 
raqrandnit  to  overflow  t^e  lands  mentioned 


in  the  contract,  under  the  prorlstons  of  the 
act  of  Congress  of  February  15,  1001,  as  pro- 
Tided  in  tbe  contract  On  February  2,  1009, 
the  Secretary  of  the  Interior,  alter  a  hear- 
ing, and  proceedings  had  through  the  Office  at 
Indian  Affairs,  Isaued  a  permit,  uutburtzlng 
the  respondent  to  overflow  tbe  lands  mention- 
ed, tnit  reiiulring.  as  a  consideration  therefor, 
mat  certain  Indians,  who  were  occupants  of 
the  lands,  be  paid  for  damages  sustained  by 
reason  of  the  overflow  waters  at  the  rate  of 
11.25  per  acre.  More  than  |7,&00  was  paid  to 
the  United  States,  for  the  benefit  of  the  Indl* 
ana,  the  same  being  taken  fr<nn  the  first  925,- 
000  mentioned  in  tbe  contract.  After  the  right 
to  overflow  was  granted,  the  Department  of 
the  Interior,  In  issuing  patents  by  the  United 
States  to  entrymen  under  the  homestead 
laws,  inserted  a  clause  therein  that  such 
lands  were  subject  to  the  ri^ts  of  tbe  Wash- 
ington vVater  Power  Company  under  tbe  per^ 
mlt  theretofore  issued.  It  is  alleged  that,  in 
securing  the  grant,  or  permit,  above  mention- 
ed, from  tbe  United  States,  through  tbe  Sec- 
retary of  the  Interior,  the  appellant  has  caus- 
ed tu  be  vested  In  the  respondent  **perpetual 
right,  power  and  authority"  to  flood  and 
overflow  the  lands  covered  by  the  permit. 
Some  time  after  the  permit  had  been  Issued, 
tbe  Department  of  the  Interior  required  the 
Washington  Water  Power  Company  to  show 
cause  why  Its  grant,  or  permit,  should  not  be 
revoked.  Thereafter  a  hearing  was  had  by 
the  Department  of  tbe  Interior,  and  on  July 
29,  1910,  an  order  was  entered,  revoking  tbe 
permit.  On  the  22d  day  of  April,  1912,  the 
Secretary  of  the  Interior  entered  an  order, 
setting  aside  the  previous  revocation,  holding 
that  the  same  was  arbitrary  and  unjustifia- 
ble, and  there  did  not  appear  to  be  any  suf- 
fldent  reason  for  the  revocation.  While  the 
matter  was  proceeding  In  tbe  Department  of 
the  Interior,  on  an  application  to  set  aside 
the  previous  revocation  of  the  permit,  the  re- 
spondent substituted  other  attorneys  for  the 
appellant  In  that  proceeding. 

Tbe  first  question  is  whether  the  appellant 
bad  done  all  that  he  was  required  to  do,  un- 
der the  written  contract,  in  order  to  recover 
the  second  v25,000  mentioned  therein.  There 
is  no  controversy  here  over  the  first  $25,000, 
as  that  has  already  been  paid.  A  careful  read- 
ing of  tbe  contract  discloses  that,  by  tbe  terms 
thereof,  tbe  appellant  was  to  do  two  thiugs, 
the  first  being  to  procure  and  cause  to  be 
vested  In  the  respondent,  "license,  power  and 
authority"  from  tbe  United  States,  through 
the  Secretary  of  the-  Interior,  to  flood  or 
overflow  certain  lands,  which  permit  was 
to— 

"conform  to  and  be  granted  under  that  certain 
act  entitled,  'An  act  relating  to  rights  of  way 
through  certain  parks,  reservations  and  other 
public  lands,'  approved  February  15,  1901,  and 
contained  in  31  Statutes  at  I^arge  at  page  790; 
and  any  other  act  or  law  of  tbe  United  States 
which  may  be  applicable." 

Tbe  other  thing  which  tbe  apiwUant  was 
aotborlaed  to  do  under  tha  contract  la  coa- 
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tained  la  the  last  paragraph  tliereof,  and 
was  that.  If  wltbln  three  years,  he  should 
procure  and  cause  to  be  vested  In  the  re- 
spondent "the  perpetual  right,  power  and  au- 
thority to  back  and  hold  water  upon  and 
flood  and  overllow"  the  laJid  before  describ- 
ed, he  should  be  paid  the  sum  of  $25,000. 

It  is  not  claimed  that  the  appellant  caused 
any  permit  to  be  issued,  other  than  that 
above  mentioned,  which  was  issued  under  tbe 
act  of  February  15,  1901,  but  It  is  claimed 
that  this  permit  vested  In  the  respondent  the 
perpetual  right,  power,  and  authority  to 
flood  Oie  lands  mentioned.  By  the  Act  of 
Februarj-  15.  1901,  It  Is  provided  that  tbe 
Secretary  of  tbe  Interior  is  authorized  and 
emjiowered  under  general  regulations,  to  be 
flxed  by  him,  to  permit  the  use  of  rights  of 
way  through  the  public  lands,  forest,  and 
other  reservations  of  the  United  States,  for 
electiical  plants,  poles,  and  lines  for  tbe  gen- 
eration and  distribution  of  electrical  power, 
etc.  This  act  contains  the  proviso; 

"That  any  permissioD  given  by  the  Secretary 
of  the  Interior  under  the  provisions  of  this  act 
may  be  revoked  by  him  or  his  successor  in  bis 
discretion,  and  shall  not  be  held  to  confer  any 
right,  or  easement,  or  interest  in.  to.  or  over 
any  public  land,  reservation,  or  park." 

[11  It  seenu  plala  that  a  permit  to  flood 
lands,  issued  under  this  act  of  Congress, 
would  Dot,  and  could  not,  confCT  a  perpetual 
right  to  flood  or  overflow  land.  Tbe  proviso 
quoted  gives  the  Secretary  of  tbe  Interior  au- 
thority to  revoke  in  his  discretion,  aod  pro- 
vides that  any  permit  Issued  thereunder 
shall  not  confer  any  rl^t,  or  easeipent,  or  In- 
terest In.  to,  or  over  any  public  hind.  A 
right  subject  to  these  limitations  could  not 
well  be  considered  perpetual. 

[2]  It  Is  argued,  however,  that  the  word 
"perprtuar*  must  be  ^ven  a  meaning  which 
the  parties  to  the  contract  intended,  having 
regard  to  the  subject-matter  thereof  and  the 
surrounding  facts  and  drcumstances,  and  this 
proposition  cannot  well  be  disputed.  Look- 
ing again  to  the  contract,  it  first  provided  for 
license,  power,  and  authority  from  the  Unit- 
ed States  to  flood  the  land,  which  should  be 
issued  under  the  act  of  Feuruai?  15,  1901, 
and  fixed  the  compensation  for  that  service. 
It  will  be  noticed  that.  In  this  part  of  the 
contract,  the  word  "perpetual"  Is  not  men- 
tioned. In  the  second  part  of  the  ccmtract, 
which  is  found  In  the  lost  paragraph,  an  ad- 
ditional compensation  in  the  sum  of  $25,000 
is  to  be  paid,  provided  the  appellant,  within 
three  years  from  the  date  of  the  making  of 
the  contract,  should  procure  and  cause  to  be 
vested  In  the  respondent  the  "perpetual  right, 
power  and  authority"  to  flood  the  land.  This 
would  indicate  that.  In  order  to  earn  the  sec- 
ond $25,000  mentioned,  the  appellant  was  to 
secure  a  greater  right  than  could  be  obtain- 
ed under  the  act  of  February  15,  1901.  It 
was  obviously  not  the  intention  of  the  par- 
ties, at  the  time  the  contract  was  executed, 
that  the  $25,000  mentioned  in  the  last  para- 


graph should  become  due  wh«i  a  permit 
should  be  Issued  by  the  Department  of  the 
Interior,  under  the  act  of  February  15,  1901. 

[3]  Some  mention  is  made  In  the  briefs  of 
section  23.30,  United  States  Revised  Statutes 
(Comp.  St  1916,  {  4647),  but  it  was  held  in 
United  States  v.  Utah  Ught  &  Power  Co., 
209  Fed.  554.  128  C.  C.  A.  376,  and  230  Fed. 
328,  144  C  C.  A.  470,  by  the  Circuit  Court  of 
Appeals  for  tbe  Eighth  Circuit,  that  that  sec- 
tion of  the  Revised  Statutes  is  not  applicable 
where  the  right  to  burden  public  lands  in- 
volves tbe  generation,  manufacture,  or  dis- 
tribution of  electric  power.  The  appellant, 
not  having  caused  the  perpetual  ri^ht  to 
flood  the  land  to  be  vested  in  the  respondent, 
as  mentioned  In  the  last  paragraph  of  the 
contract.  Is  not  entitled  to  the  $25,000.  whidi 
was  to  be  paid  him  If  he  secured  that  right, 
unless  he  has  been  prevented  from  perform- 
ing that  part  of  the  contract  by  the  respond- 
ent It  is  alleged,  as  above  stated,  that,  aft- 
er the  permit  was  issued  and  revoked,  and 
while  the  cause  was  pending  in  the  Depart- 
ment of  the  Interior,  seeking  restoratl<Hi  of 
the  permit  and  tbe  setting  aside  ot  the  revo- 
cation, other  attorneys  were  substituted  for 
the  appellant  in  that  proceeding,  but  this 
would  not  prevent  tbe  appellant  from  pro- 
ceeding under  the  last  paragraph  at  the  con- 
tract, which  involved  the  perpetual  right. 

The  permit,  as  finally  sustained  by  the  De- 
partment of  tibe  Interior,  was  under  the  act 
of  February  16,  1901.  and,  as  already  stated. 
In  our  opinion,  did  not  vest  in  the  respondent 
a  perpetual  right  Had  the  appellant  been 
permitted  to  handle  the  litigation  whldi,  re- 
sulted In  sustaining  the  permit  and  setting 
aside  tile  previous  revocation,  he  would  have 
been  in  no  different  positim  than  he  now  ia. 
Not  having  secured  the  pop^nal  right,  as 
provided  for  in  tbe  concluding  paragraph  in 
the  contract  &nd  not  liavlng  been  prevented 
from  performing  that  part  of  the  contract  by 
any  act  of  the  respcmdent,  tbb  service  for 
which  the  $25,000  there  mentiot^  was  to  be 
compensation  has  not  been  rendered,  and  no 
recovery  cnn  be  had  therefor. 

L4]  In  tbe  reply  briet  two  cases  are  refer- 
red to,  which  had  been  instituted  in  tbe  Dis- 
trict Court  of  the  United  States  for  tbe  Dis- 
trict of  Idaho,  Central  Division,  In  each  ot 
which  tbe  Washington  Water  Power  Compn- 
ny,  the  respondent  here,  was  defendant  and 
request  is  made  for  permission  to  file  and 
have  the  court  ccmslder  rartlfled  copies  of 
the  pleadings  In  those  cases,  and,  in  tbe  event 
that  this  request  Is  denied,  that  the  appellant 
be  permitted  to  amend  his  fourth  amended 
complaint  To  sustain  either  of  these  re- 
quests would  be  to  adopt  a  procedure  un- 
known to  the  laws  of  this  state,  ^li^  the 
trial  court  sustained  the  demurrer  to  the 
fourth  amended  complaint  the  appellant  re- 
fused to  plead  further,  and  elected  to  stand 
thereon,  and  brought  the  matter  to  this  court 
by  appeal,  for  the  purpose  of  reviewing  the 
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roUng  of  the  trial  court  Whether  Ihe  judg- 
ment of  the  trial  court  la  right  must  be  de- 
terminated from  the  facta  alleged  In  the  com- 
plaint, and  these  can  neither  be  enlarged  nor 
modified  by  any  facts  that  may  aivear  In  the 
pleadings  In  the  two  cases  mmtloned.  The 
request  id  file  will  be  denied,  and  also  the 
request  to  permit,  in  this  court,  an  amend- 
ment of  the  fourth  amended  comidiiint  While 
it  Is  not  material,  it  may  be  sold  that  the 
apparent  purpose  of  the  request  to  flle  the 
papers,  or  to  amend,  was  to  get  before  this 
court  the  fact  that.  In  the  federal  court, 
where  those  actions  are  pHidlng,  the  req>ond- 
ent  had  taken  a  different  poidtlon  upon  the 
law  from  that  It  here  takes,  but,  If  the  re- 
spondent hero  (defendaiM;  In  those  ca^) 
there  took  an  unsound  position  upon  the  law, 
that  would  not  be  a  good  reason  to  deny  It 
the  right  here  to  urge  a  correct  view  of  the 
law. 

The  Judgment  will  be  afltoned. 

ELLIS,  G.  J.,  and  GHADWICE,  MORRIS, 
and  WEBSTER,  JJ.,  concur. 


m  Wash.  «6) 
HURRAY  et  ux.  V.  CITY  OF  SEATTLE. 
(No.  13611^ 

(Supreme  Court  of  Washiugton.  June  15, 1917.) 

1.  Afpeal  and  Error  ®=»939— Pbesbntatioh 
roB  Heview— Kecord. 

A  Btatement.  in  the  transcript  of  the  rec- 
ord <m  appeal,  of  the  grounds  of  a  motion  for  a 
new  trial,  will  be  presumed  to  be  correct,  rath- 
er than  a  substantially  different  statement  con- 
tained in  the  abstract  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  aad 
Error,  Cent.  Dig.  H  3804-3806.] 

2.  Afpkal  aitd  Ebbob      1078(1)— Pbesbnta- 
TioN  for  Review— Abandonment— Briefs. 

An  objection  made  below  in  an  action 
sgaiost  a  city,  that  the  claim  sued  on  was  not 
properly  veriSed,  will  be  deemed  abandoned  on 
appeal  when  not  presented  in  the  brief. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  i  4256.] 

8.  Tnnc  ®=30(4)— pRESBNTATtoiv  or  Claiw. 

Under  a  ci^  charter  provision  requiring 
that  claims  against  a  city  be  fil«l  within  30 
days,  a  claim  filed  NoTember  80th,  after  occar- 
rence  of  an  accident  oa  October  SOth,  to  <me 
day  late. 

[Ed.  Note.— For  other  cases,  see  Thne,  Cent 
iAk.  if  19-23.] 

4.  EVIDEIfCB  ^»17  —  JtmiOZAL  NOTIOX  — 

Dates. 

The  court  will  take  Jadidal  notice  that  the 
last  Sunday  of  October,  1915,  came  on  the  3lBt 
of  the  montli,  and  that  therefore  an  injury  sued 
for  could  not  have  been  received  on  Sunday, 
October  30,  1915. 

[Ed.  Note.— For  odier  onses^  set  SMdence, 
Cent.  Dig.  I  21.] 

B.  Afpeal  and  Ebbob  «=»231(3)— Receftioit 
or  Evidence — Sufficienct  of  Objection. 
A  general  objection  to  evidence  on  the 
■ronnd  that  it  is  inccHopetent,  irrelevant,  and 
Immaterial,  will  not  save  a  point  on  appeal, 
vriiere  snch  ohjecUon  is  not  sufficiently  spedfle 


to  call  the  court's  attention  to  the  particular 
point  sought  to  be  raised. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  {  1299;  Trial,  Cent.  Dig.  § 

6.  Trial  «=»84(4)— Reception  of  Evidence— 
Sufficiency  of  Objection. 

An  objection  to  the  introductioD  in  evidence 
of  a  claim  filed  against  a  city,  that  it  was  in- 
competent, irrelevant,  immaterial,  and  insuffi- 
cient, did  not  present  the  point  that  the  claim 
had  not  been  filed  in  thne. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  217.] 

7.  Mdnioipal  COBPOBATtOnS  <s»S12(7)  — 
Claim  fob  Dauages— Date  of  Injubt. 

It  is  not  ncoessuril;  fatal  to  a  claim  for 
damages  filed  against  a  city  that  it  inaccurately 
stated  the  date  on  which  the  ipjuries  were  re- 
ceived, where  the  city  charter  does  not  specify 
that  such  date  shall  be  stated,  aud  the  claim 
was  in  fact  filed  within  the  time  fixed  by  the 
charter,  and  the  city  was  not  misted  to  its 
prejudice  by  the  Statement  of  an  incorrect  date^ 
[Ed.  Note. — For  othtx  cases,'  seo  Hnnicipat 
Corporations,  Cent  Dig.  |  1702.] 

8.  Municipal  Cobpobations  4=3812(4)  — 
Presentation  and  Filing  of  Claim8--Hub- 
btantial  Compliance. 

That  charter  provisions  relating  to  the  pres- 
entation and  filing  of  claims  against  miiniei- 
palitiee  are  mandatory  does  not  render  insuffi- 
cient a  substantial  compliance  with  such  pro- 
visious. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1(109.1 

9.  Electbicitt  ^s»13— Action  fob  Injitbies~> 
Notice  of  DEracr  ob  Obstbdotion— Necks- 

SITT. 

In  an  action  against  a  city  for  injuries  due 
to  electric  light  wires  falling  across  a  street  in 
consdiuence  of  negligence  of  the  city  in  permit- 
ting the  wins  to  be  supported  by  decayed  pdes, 
it  was  not  necessary  to  show  that  the  city  bad 
either  actual  or  constructive  notice  of  the  ex- 
istence of  the  obstruction  in  the  street;  it  be- 
ing only  in  cases  whero  the  negligence  relied 
on  is  tbe  <dty'B  failure  to  remove  an  obstmc- 
tioo  and  repidr  a  defect  in  tbe  street  not  caus- 
ed by  its  own  act  or  negligence  that  the  ques- 
tion of  notice  of  tbo  obatrnction  or  defect  la 
an  essential  element 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  i  6.] 

10.  JUDOUEKT  IttS' 100(3)  —  NOTWmtSTAllDINO 

Verdict— EvioENCE. 
Where,  in  a  personal  injury  case  against  a 
city,  a  cause  of  action  based  on  negligence  o»' 
the  cit^  was  supported  by  substantial  evidence, 
a  motion  for  judgment  notwithstanding  tbe 
verdict  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  367.] 

Department  1.  Appeal  from  Superior 
Court,  EiDg  C^onnty ;  Boyd  J.  Tallman,  Judge. 

Action  by  Carl  Murray  and  wife  against 
the  City  of  Seattle.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Hugh  M.  Caldwell  and  Frank  S.  Grtfnth, 
botb  of  Seattle,  for  appellant.  Walter  S. 
Fniton,  of  Seattle,  for  respondents. 

WEBSTER,  J.  Tbls  Is  an  action  to  re- 
cover damages  for  personal  injuries.  Tbo 
material  allegations  of  tbe  complaint  are 
snbstandally  these:   l^at  on  October  SO, 


>rw  etliOT  emmm  am  saas  tople  aad  KMr-NUHBBB  In  all  Kar-Numbersd  Dlgeata  and  Indtxss 


Digitized  by 


Googl( 


S96 


166  PACIFIC 


RKPORTKB 


(WeslL 


1015,  at  about  12:1S  p.  m,  plaintUb  were 
driving  tbelr  aatmnoUle  south  on  Eighth 
ATenue  Northwest  between  Seventy-Tbtrd 
and  SeT«itletta  Streets  West,  in  the  dty  of 
Seattle;  that  about  200  feet  north  of  Sev- 
entieth Street  West,  on  tbe  west  side  of 
Eighth  Avenue  Northwest,  two  electric  light 
wires  maintained  by  the  city  of  Seattle  had 
throu^  Its  n^ligence  been  caused  to  fall 
and  be  suspended  across  Eighth  Avenue 
Northwest  The  spedflc  acts  of  n^llgence 
charged  against  the  defendant  were  that  at 
the  point  where  the  wires  had  fallen  the 
defendant  had  them  attached  to  a  pole  which 
was  wholly  Insnfflclent  in  strength  to  sup- 
port them  and  which  was  not  reasonably 
adapted  to  the  purpose  for  which  It  had  been 
used;  that,  because  of  long  use  of  the  pole, 
it  had  become  further  weakened  by  rot  and 
decay  and  by  reason  thereof  fell,  causing  the 
wires  to  be  suspended  across  the  avenue  In 
such  manner  as  to  constitute  a  menace  to 
persons  having  occasion  to  use  the  same;  and 
farther  that  the  defendant  negligently  and 
carelessly  permitted  the  wires  to  remain 
across  the  avenue  after  they  had  fallen  not- 
withstanding  its  offlcers.  agents,  or  employes 
knew  of  their  condition,  or  by  the  exercise  of 
reasonable  care  and  diligence  ought  to  have 
known  thereof;  that  plaiotlflTs.  without  fiiult 
on  their  part,  while  using  the  avenue  for 
the  purpose  of  travel,  came  In  contact  with 
the  wires,  cau^ng  the  Injuries  set  forth  in 
the  eoroplalut;  that  on  November  30,  1015, 
plaintUlB  caused  to  be  presented  to  the  de- 
fendant and  filed  with  the  dty  cleric  their 
duly  verified  claim  for  damages;  and  that 
more  than  60  days  hod  elapsed  since  tbe 
laing  of  tbe  claim,  and  the  same  had  neither 
been  rejected  nor  allowed.  Attached  to  and 
made  a  part  of  the  complaint  was  a  copy  of 
the  claim  which  states  that  the  accident  oc- 
curred on  October  30,  1013.  The  defendant 
answered,  denying  all  of  tbe  allegations  of 
the  cmnplalnt  and  alllrmatlvely  pleading  con- 
tributory negligence  on  the  part  of  the  plain- 
tiffs, which  was  denied  by  tbe  reply.  Upon 
these  issues  the  cause  was  tried,  resulting 
in  a  verdict  and  Judgment  in'favor  of  plain- 
tiffs. 

Tbe  defendant  appeals,  setting  forth  five 
assignments  of  error,  which  present  two  ques- 
tions for  review:  (a)  Did  the  court  err  in. 
admitting  In  evidence  the  notice  of  claim 
filed  with  the  city  clerk?  (b)  Did  the  court 
err  in  denying  the  defendant's  motion  for 
Judgment  notwithstanding  the  verdict?  At 
the  trial  both  of  tbe  plaintiffs  testified  that 
the  acddent  occurred  on  October  30,  1015, 
and  testimony  to  tbe  same  effect  was  given 
by  two  other  witnesses  testifying  In  behalf  of 
plaintiffs.  When  counsel  for  plaintiffs  of- 
fered in  evidence  tbe  claim  for  damages  filed 
with  the  dty,  the  defendant  objected  to  Its 
admission  upon  the  ground  that  it  bad  not 
been  verified  as  required  by  the  dty  char- 
ter, and  that  it  was  "incompeteat,  irrelevant, 
immaterial,  and  insnffldent"  Tbo  objection 


was  overrnled  and  the  claim  was  reodved 
in  evidence.  At  the  clrae  of  plaintilte'  case, 
the  defendant  announced  that  It  also  rested, 
and  immediately  moved  tlie  court  for  an  In- 
structed verdict  in  its  favor  upon  the  grounds 
that  no  notice  either  actual  or  constructive 
of  tbe  existence  of  the  obstruction  in  tbe 
street  had  been  brought  home  to  the  defend- 
ant, end  that  '^e  claim  allowed  In  evidence 
is  irrelevant,  immaterial,  and  Insulflcient" 
The  motion  was  denied,  and  tbe  case,  under 
instructions  to  which  no  exceptions  were  tak- 
en, was  submitted  to  the  Jury. 

After  the  verdict  had  been  returned,  but 
before  it  had  been  filed  by  tbe  clerk,  the 
defendant  moved  for  Judgment  notwithstand- 
ing the  verdict  upon  the  grounds,  among 
others: 

"0(1)  Tbat  plaintiffs  failed  to  prove  that 
the  dty  had  notice  either  actual  or  construc- 
tive of  tbe  wires  being  In  the  street  or  of  the 
pole  to  which  they  were  attndietl  being  blown- 
down."  and  "(3)  that  the  claim  filed  with  the 
defendant  on  November  30,  lt)15,  was  not  a 
suffident  claim  on  which  to  base  an  action." 

At  no  time  during  the  trial  was  tbe  sjte- 
dQc  objedlon  made  that  tbe  claim  had  not 
been  filed  within  tbe  time  limited  by  the  dty 
charter;  counsd  for  defendant  contenting 
himself  with  the  objedion  to  the  verification 
of  the  claim  and  tbat  same  was  Incompetent, 
Irrelevant,  immaterial,  and  Insufticlent 

[1]  The  abstract  of  the  record,  in  setting 
forth  the  grounds  upon  which  tbe  motlra  for 
Judgment  notwlthstondlog  the  verdld  was 
based,  states  the  third  ground  to  the  follow- 
ing language: 

"That  the  claim  filed  with  defendant  on  No- 
vember 30.  1D15,  was  not  a  sufficient  claim  on 
which  to  base  an  action,  not  being  filed  in  time." 

But  by  reference  to  the  transcript  It  la 
found  that  tbe  words  "not  being  filed  In. 
time"  were  not  Included  as  o  part  of  the  third 
ground  of  the  motion.  It  must  therefore 
be  assumed  that  the  transcript  rather  than 
the  abstrad  Is  correct,  and  consequently  it 
appears  from  the  record  tliat  the  point  tbat 
tbe  claim  bad  not  t>een  filed  In  time  was  tMit 
raised  In  the  lower  court  In  any  manner. 

12]  The  objection  III  the  court  below  that 
tbe  claim  had  not  been  properly  verified 
seems  to  be  abandoned  ou  iip|>enl.  as  the  point 
is  not  presented  In  the  briefs.  We  shnll 
therefore  not  pause  to  discuss  that  question. 

[3-6]  If  It  be  concealed  that  the  accident 
occurred  on  October  30,  1915,  the  claim  filed 
on  November  30,  1015,  was  one  day  late. 
Ehrhardt  v.  Seattle,  40  Wnsh.  221,  82  Pac 
296.  Counsel  for  plalntllTs,  however.  Insist 
that  the  accident  aduaily  happened  on  Oc- 
tober 31,  1915,  but  that  through  mistake  and 
Inadvertence  the  date  was  stated  In  tbe  no- 
tice of  claim  and  In  tbe  complaint  filed  pur^ 
suant  to  it  as  Odober  30. 1015,  and  that  Uiis 
error  ran  through  the  whole  case;  tbat  date 
bdng  assumed  as  correct  in  propounding 
questlous  to  the  witnesses.  In  support  of 
this  contention,  it  is  called  to  our  attention 
that,  in  the  cross-examination  of  tbe  plaljir 
tiff  Carl  Murray,  he  testified  that  tbe  acd- 
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dent  ocearred  on  Sunday,  and  that  Hie  conrt 
diODid  take  judicial  notice  of  tbe  fact  tbat 
tbere  was  no  Sunday  In  the  month  of  Oc- 
tober, 1916.  which  fell  on  the  SOth  day  of 
fbat  month;  the  last  Sunday  In  October, 
1915,  being  on  tbe  Slst  day  of  the  month.  It 
Is  further  urged  In  behalf  of  the  plaintiffs 
that.  If  counsel  for  tbe  defendant  had  at  the 
trial  Interposed  an  objection  to  tbe  intro- 
duction of  the  claim  in  evidence  upon  the 
ground  that  it  bad  not  been  filed  In  time, 
the  mistake  could  easily  have  been  explained 
and  corrected,  and  tbat  by  falling  to  raise 
the  question  at  that  time  the  point  should  be 
deemed  to  have  been  waived.  In  addition 
to  the  testimony  of  <^rl  Murray  that  tbe  ac- 
cident bappencd  upon  Sunday,  the  record 
discloses  that  Walter  R.  North  also  testified 
that  the  accident  occurred  on  Sunday,  and 
that  the  defendant  Immediately  sent  men  to 
tbe  scene  of.  the  acddent  and  repaired  the 
wires.  It  Is  perfectly  plain  from  the  statfr 
ment  of  facts  that  a  mistake  was  committed 
either  in  the  date  of  the  accident  or  in  tbe 
day  of  the  week  on  which  it  occurred.  If 
plaintiffs  received  tbe  Injuries  complained  of 
on  Sunday,  October  31, 1015,  tbe  notice  filed 
on  November  80,  lOlS,  was  timely.  The  court 
will  take  Judicial  knowledge  of  the  fact  that 
the  last  Sunday  In  Octot>er,  1915,  came  on 
tbe  Slst  day  of  the  month,  and  therefore  tbat 
the  accident  could  not  have  occurred  on  Sun- 
day October  SO,  1815.  It  Is  well  settled  in 
this  state  that  a  gmenil  objection  to  the 
Introduction  of  evidence  upon  the  ground 
that  it  is  Incompetent,  Irrelevant,  and  Imma- 
t^al  will  not  be  sufficient  to  saw  the  point 
on  appeal,  when  such  objection  Is  not  snffl- 
dentty  definite  and  specific  to  coll  to  tbe 
attention  of  the  court  tbe  particular  point 
■on^t  to  be  raised.  The  purpose  of  requir- 
ing an  objection  to  evidence  Is  to  give  the 
court  to  undo^and  the  reason  or  ground  up- 
on which  the  proffered  evidence  should  be 
rejected,  so  as  to  enable  tbe  court  to  intelli- 
gently pass  upon  the  question,  to  the  end 
tbat  cases  may  be  tried  upon  proper  evidence 
and  tbat  new  trials  and  reversals  on  appeal 
may  be  avoided.  When  an  objection  fails  to 
accomplish  this,  it  falls  short  of  Its  purpose 
and  of  right  should  be  construed  to  be  no 
objection  whatever.  Seattle  v.  Hewetson,  164 
Pac.  234;  Evergreen  Farm  v.  Attalla  Land 
Ca,  91  Wash.  102,  157  Paa  487;  State  v. 
Spongier,  02  Wa^.  636,  150  Pac  810;  Cole- 
man V.  Montgomery,  10  Wash.  610,  S3  Pnc. 
1102;  Uebenthal  v.  Price,  S  Wash.  206.  35 
Pac.  1078. 

[I]  We  are  of  tbe  opinion  tbat  adding  the 
word  "insuffldent"  to  the  words  "incompe- 
tent, irrelevant,  and  Immaterial,"  did  not  in 
this  Instance  ten^  In  any  way  toward  malUng 
flie  objectltm  more  specific.  An  objection  to 
tbe  dalm  upon  the  ground  that  It  la  Inauffi- 
dent  is  not  reasonably  calculated  to  call  to 
the  court's  attention  the  fact  that  the  point 
relied  upon  Is  that  tbe  claim  bad  not  been 
filed  In  time.  Under  tbe  charter  of  the  dty 
165P.-67 


of  Seattle,  the  notice  of  dalm  is  required  to 
be  in  certain  form  and  to  contain  certain 
specific  Information,  and  an  objection  that  it 
Is  InsnflBdent  merely  cballenges  the  form  or 
substance  of'  tbe  claim  itself.  The  point 
that  the  claim  had  not  been  filed  within  the 
time  fixed  by  the  charter  is  in  no  manner 
suggested  by  sudi  an  objection.  If  counsel 
for  tbe  defendant  Intended  to  rely  upon  the 
point  that  the  claim  had  not  been  filed  in 
time,  common  fairness  demanded  tbat  he 
should  frankly  state  his  objection  to  the 
court.  If  the  point  was  well  taken  and  pre- 
sented a  situation  from  which  plaintiffs  were 
unable  to  relieve  themselves,  no  Injury  could 
have  been  suffered  by  the  city.  If,  upon  the 
other  band,  by  Interposing  a  veiled  and  mis- 
leading general  objectlfm  plaintiffs  were  en- 
trapped Into  making  an  Involuntary  sacrifice 
upon  the  alter  of  technicality,  the  wisdom 
and  &lmess  of  the  rule  requiring  objections 
to  be  spedfie  becomes  at  once  apparent 

In  Ck>wan  v.  Bucksport.  98  Me.  305,  56  AU. 
901,  it  was  held  that,  where  tbe  written  notice 
of  Injury  received  up<m  a  highway  required 
by  statute  is  offered  in  evidence  and  is  ob- 
jected to  upon  the  ground  of  Insuffldeney, 
no  other  ground  being  stated,  tbe  objection 
will  not  raise  tbe  point  tbat  the  claim  bad 
not  been  filed  within  tbe  sUtntory  period. 
In  that  cose  counsel  for  plaintiff  said : 

"We  offer  a  copy  of  the  14  days'  notice.  I 
ODderstand  tbat,  witboat  admittioK  that  it  is  a 
complete  notice,  it  U  admitted  that  the  town 
officers  received  a  copy  like  this  one  we  offer." 

Counsel  for  defendant  replied : 

"I  anderstand  tbat  the  town  officers  received 
a  copy  of  tbat  notice.  I  object  to  tbe  notice- 
to  the  sufficiency  of  it," 

The  copy  was  admitted  in  evidence  and  ex- 
ception noted.  Upon  apiKal  It  was  urged 
by  defendant  that  it  bad  not  been  shown 
that  tbe  notice  ba'd  been  received  by  the 
town  officers  within  the  time  fixed  by  law. 
The  court  said: 

"We  think  the  point  sow  made  Is  within  tho 
category  of  points  to  be  made  at  the  trial,  or 
to  be  considered  as  waived.  It  w%s  not  mode 
at  tbe  trial,  aud  no  intimation  was  given  tbat 
it  would  be  made.  Had  it  been  made  at  tho 
trial  and  sustained,  tbe  plaintiff  would  eitber 
have  supplied  the  evidence  or  submitted  to  an 
adverse  verdict  If  not  sustained,  the  defend- 
ant could  have  excepted,  and  thus  regularly  and 
seasonably  brought  the  question  here.  Tbe 
point  not  having  been  made  at  the  trinl,  can- 
not be  sustained  here,  even  if  it  be  otherwise 
sustainable." 

In  this  connection.  It  seems  proper  to  con- 
sider the  question  of  whether  it  would  have 
availed  plaintiffs  anything  had  the  specific 
objection  been  made  in  the  lower  court  that 
the  claiin  bad  not  been  filed  In  time.  Sec- 
tion 29,  art.  4,  of  the  charter  of  the  city  of 
Seattle,  provfdea: 

"All  claims  for  damages  against  tbe  city  must 
l>e  presented  to  the  city  coundl  and  filed  with 
tbe  clerk  within  thirty  days  after  the  time  when 
such  claim  for  damages  accrued,  and  no  ordi- 
nance shall  be  passed  allowing  any  such  claim  or 
any  part  thereof,  or  appropriating  money  or  oth- 
er property  to  pay  or  satisfy  the  same  or  any 
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part  thereof,  until  such  daim  baa  been  first  re- 
ferred to  the  proper  department,  nor  until  such 
department  has  made  its  report  to  the  city  conn- 
cil  thereon,  pnr>uaat  to  such  reference.  All  mob 
dainiR  for  aamaKra  must  accurately  locate  and 
describe  tbe  dwfcct  that  caused  the  injury,  ac- 
curately dewribe  the  injury,  give  tbe  residence 
for  one  year  last  past  of  dalmaot,  contain  the 
itemn  nf  damage  rlatmeil.  and  be  sworn  to  by  the 
claimant.  No  action  shall  be  maintained  arninnt 
tbe  city  for  any  claim  for  damages  until  the 
same  has  been  presented  to  the  city  council  and 
sixty  days  have  elapsed  after  such  presentation." 

[7]  It  will  be  seen  that  by  the  tenns  of  the 
charter  It  Js  not  required  that  the  claim 
Itself  shall  state  the  time  of  the  occurrence 
of  the  accident.  It  provides  merely  that  the 
claim  shall  accurately  locate  and  describe 
the  defect  that  caused  the  injury,  accurately 
describe  the  Injury,  state  the  Items  of  dam- 
age claimed,  give  tbe  residence  for  one  year 
last  past  of  the  claimant,  and  be  sworn  to 
by  him.  It  further  provides  that  a  claim  coa- 
talrilng  this  Information  shall  be  presented 
to  the  city  and  filed  with  the  clerk  within  30 
days  after  the  time  when  tbe  claim  for  dam- 
ages accrued.  Under  such  a  charter,  we 
think  It  may  well  be  said  that.  If  the  notice 
of  claim  contains  the  required  informhtlon 
and  is  in  fact  filed  within  the  time  specified, 
it  is  a  literal  compliance  with  the  diarter. 
The  provisions  of  the  charter  do  not,  either 
by  their  terras  or  by  their  intendments,  re- 
quire that  the  claliik  shall  state  the  date  of 
the  accident  or  that  it  shall  show  upon  its 
face  that  it  Is  Bled  within  30  days  there- 
after, and  to  construe  the  charter  other- 
wise would  be  to  read  into  it  a  provision 
which  the  city  has  not  seen  fit  to  incorpo- 
rate in  it.  Whatever  the  rule  may  be  ap- 
plicable to  cases  arising  under  statutes  or 
charters  renolrlng  the  time  of  the  accident 
to  be  stated  In  the  notice — and  upon  this 
question  we  express  no  opinion — ^we  are  con- 
vinced that  under  a  charter  such  as  that 
now  before  us  It  Is  not  necessarily  fatal  to 
tbe  claim  If  it  falls  to  state  tbe  exact  date 
upon  which  the  injuries  were  received,  pro- 
viding the  claim  was  in  fact  filed  within  the 
time  fixed  and  the  dty  is  not  misled  to  Its 
prejudice  by  reason  of  an  Incorrect  date  be- 
ing stated. 

In  the  case  of  Marcotte  v.  Lewlston,  94 
Me.  233.  47  Atl.  137,  the  Supreme  Judicial 
Ooure  of  Maine  had  before  It  a  questlbn  prac- 
tically Identical  with  tbe  one  presented  in 
this  case.  The  statute  there  before  the 
court  required  tbe  claimant  within  14  days 
after  the  occurrence  of  the  injury  to  give 
written  notice  to  the  municipality,  "setting 
forth  his  claim  for  damages  and  specifying 
tbe  nature  of  his  Injuries  and  tbe  nature 
and  location  of  the  defect  which  caused  such 
injury."  In  tbe  notice  filed  the  Injury  was 
stated  to  have  occurred  on  F^ruary  12, 1888, 
and  tbe  declaration  alleged  the  same  date. 
At  the  trial  the  plaintiCf  offered  evidence 
tiding  to  show  that  the  accident  actually 
happened  on  February  13th,  instead  of  the 
12tli.  The  evidenoe  was  excluded  and  a  ver- 


dict ordered  for  tbe  'defendant.  In  consider- 
ing the  question  on  appeal,  the  court  said: 

"Did  this  error  in  the  date  of  the  accident  de- 
feat the  action?  We  think  not  The  cause  ot 
action  was  complete,  if  this  was  a  defective 
way,  of  which  defendant  had  24  hours*  previotu 
notice,  and  an  injury  was  received  thereby 
while  plaintiff  was  in  the  exercise  of  due  can. 
and  without  fault  on  his  part.  Hie  date  of 
the  accident  is  in  no  sense  an  element  The 
statute  is  remedial,  and  to  be  construed  and 
applied  as  such.  The  right  to  the  remedy  ac- 
crues when  the  injury  is  received,  but  to  pro- 
tect towns  against  possible  fraud  and  ttale 
claims,  where  opportunity  Cot  investigation  nuj 
be  lost,  and  discovery  of  evidence  difficult,  the 
statute  requires  the  party,  within  14  days  after 
its  occurrence,  to  give  written  notice  to  the  mn- 
nici  pal  officers,  'setti  ng  forth  hia  claim  for 
damages,  and  specifying  the  nature  of  his  in- 
juries, and  the  nature  and  location  of  the  de- 
fect which  caused  such  injary.*  The  manifest 
purpose  of  this  requirement  is  to  afford  oppor- 
tunity to  tlie  town  officers  to  examine  the  place, 
ascertain  from  persona  having  knowledge  of  tbe 
facts  while  the  recollection  is  fresh,  afl  tbe  at- 
tending circumstances,  and  determine  as  to  the 
liability  of  tbe  town,  and  prepare  its  defense 
if  tlie  town  officcn  decide  to  defend.  Blacking- 
ton  V.  Rockland,  66  Me.  332;  Wadleiffb  v.  In- 
luitiitants  of  Mt  Vernon,  75  He.  79;  Low  r, 
Windham,  75  Me.  113. 

"For  all  these  purposes  it  ia  immaterial  ap<m 
what  day  the  accident  occurred.  Nothinrio 
the  statute  requires  statement  of  the  day.  Tht 
notice  must  be  giveo  within  14  days.  If  nren 
within  that  limit,  it  will  be  sufficient  if  no 
specific  day  is  named.  The  plaintiff  Is  allowed 
that  time  to  ascertain  the  prcdae  location  and 
character  of  the  defect,  and  the  nature  and 
extent  of  his  injury,  and  to  state  them  on  pa- 
per, and  the  inveetigatioo  of  tbe  town  officers 
should  cover  tbe  same  ran^e.  Tbe  court  would 
not  be  justified  in  importing  into  the  notice  a 
requirement,  not  in  the  statute,  whldi  is  not  of 
tlie  essence  of  the  right,  and  la  nnimportant 
to  the  town. 

"It  is  quite  easy,  In  reckoning  back  14  days, 
to  make  an  error  of  one  day,  and  it  seems  a 
bardsliip  to  deprive  a  party  of  all  remedy  be- 
cause of  such  mistake.  Plaintiff  could  have 
no  object  intentionally  to  misstate,  and  it  is  in- 
conceivable that  in  any  investigation  the  town 
might  make  of  the  occurrence  it  would  fail  to 
diacovor  the  facts  as  they  were  on  the  13th, 
even  if  they  were  enquiring  of  the  12th.  •  •  • 
Notwithstanding  the  date  of  tbe  12th  in  the 
notice  and  in  the  declaration,  it  was  competent 
for  tbe  plaintiff  to  show  that  tbe  accident  oc- 
curred on  the  13th." 

We  are  satisfied  that  the  reasoning  In  flils 
case  is  sound  and  that  tbe  conclusion  reach- 
ed is  In  keeping  with  the  spirit  of  our  own 
holdings. 

In  Frasler  v.  Cowlitz  County,  67  Wash. 
312.  121  Pac.  459,  this  court  said: 

"Tbe  purpose  of  these  provisions,  as  applied 
to  a  claim  arising  fr<Hn  a  tort  Is  to  enable  the 
municipality  to  investigate  both  the  daim  and 
the  claimant  while  the  occurrence  is  recent  and 
the  evidence  available,  to  tbe  end  that  it  may 
protect  itself  against  spurious  and  unjust 
claims.  When  the  claim  auhstantially  com- 
plies with  the  legislative  ret^uirement  and  these 
ends  are  subserved,  tbe  claun,  has  accomplish- 
ed the  purpose  Intended." 

In  Llndqulst  v.  Seattle,  67  Wash.  230,  121 
Pac.  449^  In  OMisidertng  tbe  snfllctCTcy  i^ 
compliance  with  dutrter  jwovldons  requiring 
notice  of  daim  to  be  filed  with  tbe  city,  It 
was  held  that,  where  there  la  a  bona  flde 
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^ort  to  comply  with  the  law  and  the  claim 
Sled  actually  accomplishes  the  purpose  of  no- 
tice as  to  the  place  and  character  of  the  de- 
tect in  the  street,  it  is  sufficient,  though  de- 
fective If  the  deflcl^des  are  not  such  as  to 
tte  actually  misleading.  After  dtlus  cases 
in  siuiport  of  the  rdle,  Judge  Ellis  said: 

'^hese,  and  many  other  dedstons  which  might 
be  cited,  show  that  this  court  has  never  adopt- 
ed that  L>raooi]tc  strictoess  of  constnictioD 
wbich  n'ould  sacrifice  the  just  and  reasouable 
purpose  of  the  law  to  a  technical  exactoess  of 
terms,  making  it  a  pitfall  tor  the  ignorant  and 
unskillful,  rather  than  a  reasonable  protection 
asaJnst  the  fraudulent  and  desiguing." 

See,  also.  Decker  v.  Seattle,  80  Wafh.  137. 
141  Pac.  33S;  Hammock  v.  Tacoma,  40  Wash. 
539,  82  Fac.  803 ;  BeU  v.  Spokane,  30  Wash. 
508,  71  Pac.  31. 

[8]  While  it  is  true  that  in  this  Jurisdic- 
tion the  provisions  of  statutes  and  charters 
relating  to  the  presentment  and  filing  of 
claims  against  mimlcipalltles  have  been  held 
to  be  mandatory,  it  does  not  follow  that  a 
substantial  compliance  with  them  Is  not  suffi- 
cient. Even  a  mandatory  or  imperative  stat- 
ute may  be  satisfied  by  substantial  compli- 
ance with  its  terms.  Dillon,  in  his  Treatise 
on  Municipal  Corporations  (5th  Ed.  {  1013,  p. 
2819),  states  the  rule  in  this  language: 

"The  provisions  of  the  statute  prescribing 
tbo  terms  and  contents  of  the  notice,  such  as  the 
time  and  place  of  the  acddent,  the  nature  of  the 
injury,  the  defect  in  the  street  or  highway,  or 
the  cause  nf  the  injury,  must  be  substantially 
complied  with:  otherwise,  the  condition  prece- 
dent to  the  right  to  maintain  the  action  has 
not  tieeu  performed,  and  tlw  action  will  not  lie." 

In  HammodE  t.  Tacoma,  supra*  this  court 
an^roved  the  statement  of  Judge  Thompson. 
In  bis  Commentaries  on  the  Law  of  Negli- 
gence, with  respect  to  the  c^talnty  requir- 
ed in  descrlhlng  the  place  of  the  aeddent, 
sayinff  that  it  vMced  the  almost  unanimous 
■entiment  of  the  courts  upon  the  subject 
And  we  are  of  the  opinion  that  bis  statement 
In  section  6328  of  the  «ame  work,  wherdn  he 
aaya  that  It  will  generally  he  sufficient  if 
subBtantial  accuracy  is  attained  in  the  notice 
with  respect  to  the  time  of  the  accident,  is 
equally  sound  under  a  charts  or  statute 
whldi  does  not  require  the  time  of  the  ac- 
cident to  be  stated  in  the  notice  of  claim. 

We  conclude  upon  this  branch  of  the  case 
tbat,  inasmuch  as  the  cliarter  does  not  require 
tbe  time  of  the  aeddent  to  be  ^ted,  and  tlie 
discrepancy  in  the  date  given  In  the  claim  in 
this  case  Involves  a  period  of  one  day  only, 
and  there  is  no  claim  or  contention  that  tbe 
dty  was  in  any  manner  deceived  or  misled 
to  its  prejudice,  and  there  Is  enough  In  the 
record  to  indicate  that  plaintiffs  could  have 
explained  the  mistake  and  have  shown  that 
the  injuries  complained  of  in  tact  occurred 
on  October  31,  1915,  if  the  point  had  been 
raised  in  the  lower  court,  and  bence  that 
tbe  dalm  was  actually  filed  In  time,  the  dty 
cannot  be  heard  to  say  for  the  first  tbne  In 


this  court  that  the  notice  of  claim  was  not 
timely. 

[9]  This  brings  us  to  the  second  assign- 
ment, timt  there  was  not  sufficient  evidence 
to  show  that  the  city  bad  notice,  either  ac- 
tual or  constructive,  of  the  existence  of  the 
obstruction  iu  the  street.  If  the  sole  negli- 
gence relied  on  by  plaintiffs  had  been  that  of 
the  failure  of  the  defendant  to  remove  the 
obstruction  within  a  reasonable  time  after 
knowledge  actual  or  constructive  of  Ita  ex- 
istence, we  would  be  inclined  to  hold  ttmt 
the  evidence  was  not  sufficient.  But  it  must 
□ot  be  overlooked  that  It  is  alleged  in  the 
complaint,  and  there  is  substantial  evidence 
in  the  record  to  sustain  the  allegations  that 
the  defendant  was  guilty  of  negligence  which 
caused  the  obstruction  to  be  In  the  street. 
In  such  case,  the  condition  complained  of  Is 
due  to  tile  act  or  neglect  of  the  dty  itself, 
and  DO  notice  of  any  kind  either  actual  or 
constructive  is  necessary.  It  is  only  in  cases 
where  the  negligence  relied  on  is  the  failure 
of  the  city  to  remove  an  obstruction  or  to 
repair  a  defect  in  the  street  not  caused  by 
its  own  act  or  neglect  that  the  question  of 
notice  of  the  obstruction  or  defect  Is  an  es- 
sential element  McQullllu.  Mtmlclpal  Cor- 
porations, vol.  6,  {  2808;  Thompson,  Commen- 
taries on  Negligence,  vol.  5,  §S  5903  and  0016; 
Tewksbury  v.  Lincoln,  84  Neb.  571,  121  N.  W. 
994,  23  E*  R.  A.  (N.  S.)  282. 

[1 0]  The  defendant  did  not  move  for  a  new 
trial  but  predicates  error  upon  the  denial  of 
its  motion  for  Judgment  notwithstanding  the 
verdict  Inasmuch  as  there  is  a  cause  of  ac- 
tion alleged,  based  upon  the  primary  negli- 
gence on  the  part  of  the  dty  which  caused 
and  brought  about  the  obstruction  In  the 
street,  and  these  allegations  are  sui>ported 
by  substantial  evidence,  there  is  suffident 
foundation  upon  which  the  verdict  of  the 
jury  cnn  soundly  rest  Tbe  motion  for  judg- 
ment notwithstanding  the  verdict  was  there- 
fore properly  denied. 

The  Judgment  is  affirmed. 

ELLIS,  0.  J.,  and  MORRIS,  MAIX,  and 
CHADWICK,  JJ.,  concur. 


<97  Wash.  31) 

AGEBRSON  T.  DLLTOTT  et  nx.  (No.  18174.) 

(Snpreme  Court  of  Washington.    Jane  19, 
1917.) 

1.  TRuaxB  ®=>101  —  Constructive  Tbusts  — 

Purchase  bt  Rrntino  Aoent. 
The  constructive  trust  arisiov  from  secret 
purchase  by  an  arent  of  his  principal's  property 
which  he  advised  the  principal  to  sell  was  not 
affected  by  the  fact  that  he  was  a  mere  renting 
agpnt,  where  he  had  invited  and  secured  the 
principal's  trost  and  confidence  in  him ;  the  eq- 
uitable prindple  governing  constructive  trusts 
depending,  not  upon  tbe  technical  nature  of  thf 
afrency,  but  on  the  trust  and  confidence  actually 
reposed  in  the  agent. 

FEd.  Note.— For  other  eases,  see  Trusts,  Cent 
Dig.  I  152.] 
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2.  LmiTATXoif  or  Aottonb  «=»100(S)  —  Con- 
■raucnvE  Tbusts—Pbaud— Discovert. 
Action  for  recovery  of  land  on  the  theory  of 
constructive  trust  was  not  harred  by  defendant's 
adverse  possession,  the  action  beinfr,  in  sub- 
stance, one  for  relief  on  the  ground  of  fraud,  and 
less  than  the  three  years  specified  by  Item. 
Code  11)15, 1 160,  havinc  expired  after  plaintifE's 
discovery  of  the  fraud. 

[Ed.  Notfe— For  other  cases,  see  Umltation  of 
Actions,  Cent  Dig.  I  487.] 

8.  Tbubtb  «=»365(2)— Constbuctitb  Teubts— 
I1A.C11ES. 

In  action  to  enforce  constructive  trust  aris- 
ing from  secret  purchase  by  agent  of  principars 
property,  defendant  could  not  base  the  defense 
of  laches  upon  knowledge  of  other  agents  of  the 
principal,  since  the  agent  so  purchasing  should 
nave  himself  informed  the  principal  that  he  was 
purcbauing  for  himself. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  I  671.] 

4.  Records  (SsflO— Tbusts  ^=>365(3)  —  Con- 
smucTivE  Trusts— llEcoBDiNO  Mobtqaob— 
Notice  to  BsNEnciAKT. 
Id  suit  to  establish  a  constracttve  trust  as 
to  land  secretly  purchased  by  agent  from  princi- 
pal, the  recording  of  the  deed  from  defendant 
agent's  straw  man  to  defendant  was  not  notice 
to  the  principal  or  her  other  acents;   for  the 
recording  of  an  instrument  is  only  constructive 
notice  to  those  acquiring;  interests  sulwequent 
to  the  execution  of  the  instrament. 

[Bd.  Note.— For  other  cases,  see  Becords, 
Cent.  Dig,  I  44;  Tmsta,  Cent  Dig.  |  670.] 

6.  Limitation  of  Actiomb  4S3l03(3)  —  Con- 

STKUCTIVB  TBU8TB— NOIXOB  OF  BePUDUTXCK 

OF  Trust. 

The  mere  adverse  possession  by  the  agent 
was  not  an  open  repudiation  of  the  constructive 
trust  so  as  to  start  running  of  statute  of  limi- 
tations; such  possession  being  evidence  merely 
of  claim,  of  title,  and  not  evidence  as  to  the  man- 
ner of  acquiring  such  title. 

[I'M.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  608;  Trusty  Cent  Dig. 
i  670.] 

FuUerton,  J.,  dissenting. 

Eq  Banc  Appeal  from  Superior  Court, 
King  County;  King  Dykemau,  Judge. 

Ac-tioD  by  S.  Louise  Ackerson  against  J.  S. 
Elliott  and  wife.  From  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

John  W.  Roberts,  Arthur  E.  Nafe,  and 
Dwlgtit  Hartman,  all  of  Seattle,  for  appel- 
lant. James  B.  Bruen  and  James  B.  Mur- 
phy, botb  of  Seattle,  for  respcmdenta. 

PARKEffi,  J.  This  action  was  commenced 
in  tbe  superior  court  for  King  county  by 
Mrs.  S.  Louise  Ackeraon  against  J.  S.  Elliott 
and  wife,  seeking  recovery  and  reconveyance 
to  ber  of  a  50-acre  tract  of  land  in  that 
county  near  Seattle,  which  she  claims  was 
ac()uired  from  her  by  J.  S.  Elliott  under  such 
circumstances  as  to  constitute  him  a  trus- 
tee holding  the  title  thereto  in  trust  for  her, 
and  also  seeking  an  accounting  for  the  rents 
and  profits  of  the  land.  After  the  commeace- 
mcnt  of  the  action  and  tbe  filing  of  the  an- 
swer, veriQed  by  J.  S.  Elliott  In  person,  he 
died,  leaving  his  wife  surviving  talra,  who 
thereupon  became  the  executrix  of  fals  es- 


tate, and  thereafter,  di^  as  exeeatrix,  b^g 
substituted  as  defendant,  tbe  case  proceeded 
to  trial  and  judgment  against  plaintlfr  deny- 
ing the  relief  prayed  for  by  her,  from  which 
she  has  appealed  to  this  court. 

In  the  year  1800  Mrs.  Ackerson  waa  tbe 
owner  of  ttie  tract  of  land  In  qnestion  sad 
other  real  property  In  King  county.  In  that 
year  she  placed  all  of  her  property  in  King 
county  In  the  hands  of  J.  S.  EUllott  as  ber 
agent  for  the  purpose  of  caring  for  and  rent* 
lag  tbe  same.  It  does  not  appear  that  bo 
was  then  given  authority  to  find  purchnsers 
for  any  of  the  property,  though  he  did 
thereafter  find  purchasers  for  some  of  It 
to  whom  sales  were  made  by  Mrs.  Adur- 
son,  she  recognizing  Elliott's  services  In 
that  behalf  and  paying  him  compensatkm 
therefor  measured  by  commissions  upon  the 
selling  prices.  Tbe  evidence  indicates  quite 
clearly  that  while  Elliott  was  primarily 
employed  by  Mrs.  Ackerson  merely  as  her 
renting-  agent,  she  came  to  depend  upon 
blm  In  some  measure  for  InfonnatloQ  and 
advice  concerning  conditions  In  Seattle  and 
vicinity  affecting  her  property  there,  not 
only  as  to  its  earnings,  but  as  to  tbe  pos- 
sibility of  Its  sale.  She  even  advised  with 
him  to  some  extent  In  relation  to  tbe  pur- 
chase of  other  property  In  Seattle.  Nnmer- 
ous  letters  passed  between  them  In  which 
conditions  touching  ber  property  Interests  in 
Seattle  and  vicinity  were  discussed  at  con- 
siderable length  by  each  of  theuL  She  has 
been  at  all  times  since  prior  to  tbe  year  1530 
a  nonresident  of  this  state,  and  was  unac- 
quainted with  tbe  tract  of  land  In  qnestltm 
and  Its  value.  As  sbow^lng  tbe  nature  of  tbe 
relation  of  confidence  whlcb  bad  grown  up 
between  them,  we  here  notice  portions  of 
some  of  the  letters  pnssing  between  them. 
On  January  8,  1001,  Elliott  wrote  to  Mrs. 
Ackersdn  a  somewhat  lengthy  letter  advising 
her  of  conditions  in  and  about  Seattle,  as 
the  same  affected  her  property  Interests 
there,  accompanying  the  letter  with  copies  of 
Seattle  newspapers,  stating  that  he  sent  ber 
these  copies  to  advise  her  of  the  progress  tbe 
dty  was  making.  In  this  letter  he  had  con- 
siderable to  say  as  to  the  advisability  of  her 
selling  some  of  her  property  and  also  Improv- 
ing some  of  it,  not  mentioning  the  pn^ierty 
here  in  question,  however.  On  February  13, 
1001,  she  answered  this  letter,  evidently  ap- 
preciating the  Information  It  gave  tier,  re- 
ferring to  it  as  "your  good  long  letter  of 
January  8th."  In  this  answetinc  IMter  aha 
said  to  blm: 

"I  shall  be  glad  to  keep  in  commnnicatloD  with 

you  and  to  be  advised  by  you." 

And  further  on,  referring  to  the  possibility 
of  a  sale  of  certain  of  her  property,  ahe 

said: 

"If  you  have  what  yon  consider  a  good  offer 
for  It  submit  it  to  me  and  I  will  low  nn  time  in 
replying.  I  depend  npon  year  advice  abova  aB 
otfaers.*^ 
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On  December  24, 1901,  In  a  letter  to  BlUott 
Mrs.  Ackerson  said: 

"I  am  rememberiDg  old  friends  and-aeodins  th« 
Masons  fTcetiogs.  I  want  to  express  to  7011 
best  wif^ea." 

Then,  after  mentioning  matters  toacihlng 
the  value  of  and  possibility  of  a  sale  of  cer- 
tain of  taer  property,  she  said: 

"I  have  sucb  confidence  In  yoar  judgment  I 
would  Tstne  your  opinion  U  yon  wonld  fovor  me 
with  it  as  in  the  past.** 

Tht'se  expressions  on  the  part  of  Mrs.  Ack- 
erson manifestly  were  prompted  by  numerous 
and  lengthy  letters  written  to  her  by  Elliott 
relating  to  her  property  Interests  In  King 
county  apart  from  the  mere  w-ntlng  of  her 
property.  Such  was  the  relationship  exist- 
ing between  them  and  which  continued  up 
until  a  short  time  following  the  occurrence 
of  the  acts  complained  of  by  Mrs.  Ackerson 
here  Involved,  which  resulted  In  Elliott  ac- 
quiring this  land  from  her.  His  agency  for 
her  censed  a  short  time  therrafter  because  of 
the  fact  that  all  her  property  there  had  been 
sold;  the  sale  to  Anderson  for  Elliott  of 
this  land  being  among  the  last 

Since  about  the  year  1901  M.  F.  Backus,  of 
Seattle,  has  represented  Mrs.  Ackerson  as 
her  hanker  in  Seattle,  to  whom  the  rents  col- 
lected Elliott  were  turned  over  by  him, 
and  to  whom  Interest  and  mortgage  loans 
due  to  Mrs.  Ackerson  were  paid  by  those  ow- 
ing her  in  Seattle.  Since  prior  to  the  year 
ISDO  John  P.  Hartman  has  been  attorney  for 
Mrs.  Acterson  In  all  her  afUrs  requiring  the 
■ervlces  of  an  attorney  In  Seattle.  Neither 
Backus  nor  Hartman  has  been  her  real  es- 
tate agent  for  the  purpose  of  finding  purchas- 
ers'of  her  property,  neither  of  them  being 
engaged  in  the  real  estate  bu^ess,  though 
th^  advised  her  to  some  extent  touching  the 
sale  of  her  property  there  from  time  to  time. 

In  Jonuary  19(Kt,  the  land  in  question  be- 
ing Btill  in  Elltotfs  hands  as  agent  for  the 
purpose  of  renting  the  same,  and  the  relation 
between  him  and  Mrs.  Ackerson  touching  her 
property  Interests  in  King  county  being  as 
above  noticed  by  us,  he  secretly  caused  one 
Sanderson  to  purchase  the  land  for  him  from 
Mrs.  Ackerson  for  $7,600,  he  furnishing  to 
Sanderson  the  money  therefor,  a  deed  from 
Mrs.  Ackerson  to  Sanderson  being  executed 
January  29,  1003,  and  a  deed  from  Sanderson 
to  Elliott  being  executed  In  consummation 
of  the  deal  on  March  2,  1903,  both  of  these 
deeds  being  recorded  In  the  auditor's  office 
of  King  county  on  March  12,  1903.  Sander- 
eon  at  the  Instance  of  Elliott  went  to  Hart- 
man and  offered  $7,500  for  the  land;  Hart- 
man not  knowing  the  relation  existing  be- 
tween Elliott  and  Sanderson.  Hartman  was 
unacqualDted  with  the  land  and  did  not  know 
its  value.  He  communicated  this  offer  to 
Elliott,  asking  Elliott's  advice  as  to  whether 
or  not  he  (Hartman)  shonld  advise  Mrs.  Ack- 
erson to  accept  the  offer.  EUott  advised 
Hartman  that  It  was  a  good  offer  and  all 
that  the  land  was  worth,  and  that  he  thought 


Mrs.  Ackerson  should  be  advised  to  accept 

it.  Hartman  and  Backus  considered  the  mat- 
ter, both  being  unacquainted  with  the  value 
of  the  land  and  both  depending  upon  the  ad- 
vice of  Elliott  as  to  its  value.  They  conclud- 
ed to  advise  Mrs.  Ackerson  to  accept  the  of- 
fer made  by  Sanderson.  Hartman  so*  wrote 
Mrs.  Ackerson,  inclosing  a  deed  for  her  to 
execute  In  the  event  she  accepted  the  offer. 
She  thereupon  concluded  to  accept  the  offer, 
executed  the  deed,  and  retnmed  the  same  to 
Hartman,  who  delivered  It  to  Sanderson  upon 
the  payment  of  the  purchase  price  agreed  up- 
on. This  was  all  done  without  any  knowl- 
edge whatever  upon  the  part  of  Mrs.  Acker- 
son. Hartman,  or  Backus  that  Elliott  was  In 
fact  the  purchaser  of  the  land.  A  short  time 
prior  to  this  secret  purchasing  of  the  land 
by  ElUott  he  had  been  offend  $10,000  for  the 
land.  The  evidence,  we  think,  shows  that 
the  land  was  in  fact  then  worth  more  than 
$7,500,  that  Elliott  knew  it  was  worth  more, 
and  that  that  ftict  prompted  him  to  thus 
purchase  It  secretly.  Except  as  to  a  small 
portion  of  the  land,  Elliott  has  .been  In  pos- 
session of  it  by  his  tenants  at  all  times  since 
ha  acquired  it  through  Sanderson  from  Mrs. 
Ackerson  in  1903.  For  this  small  portion  he 
received  $12,606  as  the  result  of  a  coademnn- 
Uon  proceeding  several  years  after  so  acquir- 
ing the  land.  He  also  received  additional 
sums  for  rent  collected  since  1003,  and  also  a 
small  sum  for  cedar  shingle  bolts  sold  from 
the  land.  Deducting  the  purchase  .price  of 
$7,500  paid  by  him  through  Sanderson  to 
Mrs.  Ackerson  for  the  land  in  1003  and  taxes 
and  other  moneys  expended  by  bim  which  It 
is  conceded  he  Is  in  any  event  entitled  to 
credit  for  as  against  the  land  and  Mrs.  Ack- 
ei^on*s  claim  thereto,  he  received  $1,136.48 
more  than  he  expended  up  until  April  6, 
1915,  the  date  of  verifying  his  answer  in  this 
case.  Neither  Mrs.  Ackerson,  JIartman,  or 
Backus  knew  that  Ellllott  had  secretly  pur- 
chased' the  land  throu^  Sanderson  in  1903 
until  shortly  before  the  commencment  of 
this  action  In  Janudry,  191EL  There  Is  evi- 
dence in  the  record  indicating  that  both 
Hartman  and  Backus  learned,  possibly  as 
early  as  the  year  1906,  that  EHllott  had  be- 
come the  owner  of  the  land,  but  the  evidence, 
we  think,  renders  It  certain  that  neither  of 
them  had  knowledge  of  the  manner  In  which 
Elliott  became  such  owner  until  shortly  be- 
fore the  commencement  of  this  acUtm.  The 
evidence,  we  think,  also  renders  it  certain 
that  Mrs.  Ackerson  did  not  learn  either  of 
Elliott's  ownership  of  the  land  or  of  the  man- 
ner of  his  acquiring  the  land. until  ediortly 
before  the  commencement  of  this  action. 

[11  Counsel  for  Mrs.  Ackerson  contend  that 
Elliott's  agency  with  reference  to  the  land 
in  question  was  such  that  he  could  not  law- 
fully secretly  purchase  the  land  through  San- 
derson from  hier,  and  that  when  he  did  so 
purchase  it  he  acquired  it  and  held  it  in 
trust  for  her,  if  she  should  timely  make  elec- 
tion to  have  the  sale  so  treated.  Counad  for 
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Elliott  apparently  concede  that  such  woald 
be  the  law  of  tlie  case  if  Elliott's  agency  had 
been  one  to  sell  the  land  for  Mrs.  Ackerson, 
but  Insist  that  EHllott's  agency  was  only  to 
rent  the  land  for  her,  and  that,  his  agency 
being  so  limited,  he  was  as  free  to  purchase 
It  frotn  her  in  the  manner  he  did  as  any 
stranger  would  be.  We  have  not  had  called 
to  our  attention  any  decision  of  the  courts 
dealing  with  the  claimed  right  of  a  mere 
renting  agent  to  secretly  purchase  the  prop- 
erty of  his  principal  which  Is  in  his  dinrge 
as  such  agent.  It  seems  to  us,  however,  that 
the  good  faith  and  loyalty  due  from  Klltott 
to  Mrs.  Ackerson  growing  out  of  his  relation 
to  her  and  existing  at  the  time  of  the  pur- 
chase of  the  land  by  him  through  Sanderson, 
though  at  the  beginning  of  his  agency  he  was 
nothing  more  tlian  a  mere  renting  agent,  for- 
bade him  from  secretly  acquiring  any  Inter- 
est in  the  land.  The  trust  and  confidence  he 
invited  her  to  repose  in  hira  and  which  she 
did  repose  In  him  becnrae  such  that  she  had 
a  right  to  rely  upon  his  acting  with  reference 
to  this  land  as  well  as  her  other  property  in 
King  county  wholly  in  her  interest,  unin- 
fluenced by  any  interest  of  his  own.  It  seems 
to  us  that  the  rights  of  Mrs.  Ackerson  as 
against  Elliott  and  his  estate  are  governed 
by  the  principles  so  well  stated  in  1  Story's 
Equity  Jurisprudence  (13th  Ed.)  i  308,  as 
follows: 

"It  Is  Dodoabtedly  true,  as  has  been  said, 
that  it  is  not  npon  tbe  feelings  which  a  deli> 
cate  and  honorable  man  must  experience,  nor 

npon  any  notion  of  discretion  to  prevent  a  vol- 
untary eift  or  other  act  of  a  man  whereby  he 
strips  himself  of  his  property,  that  courts  of 
equity  have  deemed  themaelvea  at  liberty  to  in- 
terpose in  cases  of  this  sort.  They  do  not  sit, 
or  affect  to  sit,  in  judgment  upon  cases  as  cua- 
todes  morum,  enforcing  the  strict  rules  of  moral- 
ity.  But  they  do  sit  to  enforce  what  has  not 
inaptly  been  called  a  technical  mornlity.  If  con- 
fidence is  reposed,  it  must  be  faithfully  acted 
upon,  and  preserved  from  any  intormixture  of 
imposition.  If  influence  is  acquired,  it  must  be 
kept  free  from  tbe  taint  of  selfish  interests  and 
cunning  and  overreaching  barcaina.  If  the 
means  of  personal  control  are  given,  they  must 
tie  always  restrained  to  purposes  of  good  faith 
and  personal  eood.  Courts  of  equity  will  not 
therefore  arrest  or  set  aside  an  act  or  contract 
merely  because  a  man  of  more  honor  would  not 
have  entered  into  it  There  must  be  some  rela- 
tion between  tbe  parties  which  compels  the  one 
to  make  a  full  discovery  to  tbe  other  or  to  ab- 
stain from  all  selfisb  projects.  But.  when  such 
a  relation  does  exist,  courts  of  equity,  acting 
upon  this  superinduced  ground  in  aid  of  general 
morals,  will  not  suffer  one  party,  standing  in  a 
situation  of  which  he  can  avail  himself  against 
tbe  other,  to  derive  advantage  from  that  circum- 
stance; for  it  is  founded  in  a  breach  of  con- 
fidence. The  general  principle  which  governs  in 
all  cases  of  tbis  sort  is  that,  if  a  confidence  is 
reposed  and  that  confidence  is  abused,  courts  of 
equity  will  grant  relief." 

In  McNutt  V.  Dlx,  83  Mich.  328,  47  N.  W. 
212,  10  L.  R.  A.  660,  we  have  a  striking  Illus- 
tration of  how  one  inviting  trust  and  confi- 
dence in  himself  was  held  accountable  to  the 
one  he  volunteered  to  serve,  though  he  ap- 
parently acted  In  the  best  of  faith,  In  acquir- 
ing ttae  property  from  the  owner  whom  he 


was  assuming  to  serve.  Dlx  was  tbe  admin- 
istrator of  an  estate.  Looking  to  the  settle- 
ment of  the  estate,  one  Hastings  contemplated 
buying  up  the  Interests  of  the  heirs.  Mrs. 
McNutt,  one  of  the  heirs,  was  advised  by 
Dlx  by  letter  to  sell  her  Interest  for  $450, 
apparently  a  fair  price,  sending  her  a  deed 
for  execution  should  she  decide  to  sell.  This 
was  done  by  Dlx  as  a  means  of  prompt  and 
economic  settlement  of  the  estate  and  with- 
out any  notion  of  acquiring  the  Interest 
himself  or  for  profit  to  himself.  The  deed 
was  executed  by  Mrs.  McNutt  leaving  a  blank 
space  for  the  name  of  the  grantee,  specifying 
$450  as  the  consideration,  and  forwarded  to 
Dli.  He  then  tried  to  get  Hastings  to  accept 
the  conveyance  and  pay  the  $450;  This  Hast- 
ings did  not  do,  claiming  he  was  then  unable 
to  do  so.  Later  Dlx  inserted  his  wife's  name 
In  the  deed  and  sent  $450,  the  agreed  pur- 
chase price,  to  Mrs.  McNutt.  Later  Dix 
sold  the  interest  to  Hastings  for  $600.  The 
action  was  to  recover  the  $150  excess  re- 
ceived by  Dlx  upon  the  theory  that  he  was 
accountable  therefor  to  Mrs.  McNutt.  as 
her  trustee.  Disposing  of  the  contention  made 
in  behalf  of  Dlx  that  he  was.  at  liberty  to 
so  acquire  the  Interest  of  Mrs.  McNutt  under 
the  circumstances  shown,  the  court  said : 

"There  is  some  force  In  the  position  taken  by 
defendant  under  the  particular  circorastances  of 
this  case;  but  there  are  certain  leeol  principles 
which  stand  in  the  way  of  his  being  permitted  to 
keep  tbe  money  received  by  faim  on  the  sale  of 
this  property,  if  be  bad  nndertaken  to  act  for 
the  plaintiff  as  her  ajient  in  making  this  rale. 
The  law  is  very  strict  in  scrutinizing  the  conduct 
of  those  who  are  acting  in  a  fiduciary  relation. 

"In  Moore  v.  Mandtebaum,  8  Mich.  441.  this 
court,  in  speaking  at  one  who  bad  assumed  to  act 
as  the  arent  of  another,  said:  'In  that  confiden- 
tial relation  he  wan  bound  to  the  utmost  degree 
of  good  faith,  and  had  no  right  while  professing 
to  act  in  that  capacity,  to  make  himself  the 
nuent  of  other  parties  for  the  porchsse  of  the 
land  be  was  authorized  by  tbe  plaintiff  to  sell, 
nor  to  take  any  advantage  of  the  confidence  bis 

Kosition  inspired  to  obtain  the  title  himself, 
lor  could  he  make  a  valid  purchase  from  his 
principal  while  that  confidential  relation  existed 
without  fully  and  fnirly  disclosing  to  his  prin- 
cipal all  the  propositions  he  had  received,  and 
all  the  facts  and  circumstances  within  his  knowl- 
ctlge,  in  any  way  calculated  to  enable  bis  prin- 
cipal to  judge  of  tbe  propriety  of  such  sale.'  " 

It  Is  true  It  may  be  said  that  Elliott  was 
not  assuming  to  act  for  Mrs.  Ackerson  in 
the  sale  of  this  land,  but  we  think  that  the 
trust  and  confidence  which  he  had  Invited 
Mrs.  Ackerson  to  repose  in  him  touching  all 
her  property  interests  In  King  county  became 
such  that  he  could  not  secretly  acquire  an 
Interest  In  any  of  her  property  there  without 
violating  that  trust  and  confidence. 

In  Gardner  t.  Ogdeu,  22  N.  Y.  327,  78  Ann. 
Dec.  192,  the  subject  of  an  agent  acquiring 
secretly  an  interest  In  the  prt^rty  of  his 
principal  to  which  tbe  agency  relates  is 
learnedly  reviewed  at  length,  the  court  hold- 
ing that  a  clerk  of  a  broker  employed  to  naake 
sale  of  land  who  has  access  to  the  corre- 
spondence between  Ills  principal  and  tbe  ven- 
dor stands  In  audi  a  relation  of  confidence 
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to  the  Tendor  that,  If  he  becomes  the  pur- 
chaser, he  Is  chargeable  as  trustee  for  the 
Tender,  and  must  reconvey  or  account  for 
the  value  of  the  land.  The  following  au- 
thorities lend  support  to  our  conclusion: 
Trice  v.  Comstock,  X21  Fed.  820,  57  C.  O.  A. 
646,  61  L.  R.  A.  176 ;  Illndle  v.  Holcomb,  34 
Wash.  336,  75  Pac.  873 ;  Carson  v.  Fogg,  34 
Wash.  448,  76  Pac.  112;  Landls  v.  Winter- 
mute,  40  Wash.  673,  82  Pac.  1000;  Easterly 
V.  Mills,  54  Wash.  356,  103  Pac.  475,  28  I*  R. 
A.  (N.  S.)  052  ;  31  Cyc.  1444. 

We  are  of  the  opinion  that  in  acquiring  ti- 
tle to  the  land  Elliott  received  and  held  it 
in  trust  for  Mrs.  Ackerson,  which  trust  would 
cootlnue  until  such  time  as  she  would  learn 
of  the  circumstances  under  which  he  acquir- 
ed It  and  such  further  time  as  she  would  be 
permitted  by  law  to  disaffirm  the  sale. 

[2,  3]  It  is  further  contended  In  behalf  of 
Mrs.  Elliott  that  the  action  Is  barred  by  the 
statute  of  limitations,  and  that  she  and  her 
husband  had  acquired  title  to  the  land  be- 
fore the  commencement  of  this  action  by  ad- 
verse iwssesslon.  Belnfj  of  the  opinion  that 
the  land  was  acquired  in  trust  for  Mrs.  Ack- 
erson, we  think  It  follows  that  the  statute 
would  not  run  against  her  so  long  as  that 
troBt  relation  existed.  While  this  Is  an  ac- 
tion on  her  part  to  recover  the  land.  It  is, 
in  substance,  an  action  for  relief  upon  the 
ground  of  fraud,  and,  as  we  have  already 
noticed,  Mrs.  Ackerson  did  not  discover  the 
fraud,  to  wit,  Elliott's  manner  of  acquiring  ti- 
tle to  the  land,  until  very  near  the  time  of 
the  commencement  of  this  action.  It  seems 
plain,  therefore,  that  she  Is  not  barred  by 
the  statute  of  limitation,  since  less  than 
three  years  expired  after  her  discovery  of 
the  fraud.  Section  159,  Rem.  Code.  In  this 
connection  it  is  further  contended  that  Mrs. 
Ackerson  has  been  guilty  of  laches.  This 
seems  to  be  rested  upon  the  theory  that, 
some  three  years  following  the  acquisition  of 
the  land  by  Elliott,.  Hartman  and  Backus, 
Mrs.  Ackerson's  attorney  and  banker  In  Se- 
attle, knew  that  he  bad  become  the  owner 
of  the  land.  We  have  already  noticed  that 
their  knowledge  was  nothing  more  than  this, 
and  did  not  go  so  far  as  to  amount  to  knowl- 
edge of  the  manner  In  which  he  had  acquired 
title  to  the  land  nor  as  to  when  he  acquired 
title  to  the  land.  If  Elliott  had  been  under 
no  obligation  to  Inform  Mrs.  Ackerson  him- 
self that  he  was  purchasing  the  laud  for  him- 
self, there  might  be  some  room  for  argu- 
ment of  counsel  In  his  behalf  that  the  knowl- 
edge acquired  by  Backus  and  Hartman 
should  he  imputed  to  Mrs.  Ackerson,  bat  in 
view  of  Eailott'B  duty  In  this  respect  we 
think  that  neither  be  nor  his  wife,  as  his 
successor  in  interest,  can  base  any  claim  up- 
on the  knowledge  so  acquired  by  Backus  or 
Hartman,  even  If  we  should  concede  that 
their  knowledge  was  of  the  manner  In  which 
Eailott  had  acquired  the  title,  instead  of  the 
mere  tact  that  he  had  acquired  the  title. 

[4]  Some  contentloo  l8  made  that  the  re- 


cording of  the  deeds  from  Mrs.  Ackerson 
to  Sanderson  and  from  Sanderson  to  Elli- 
ott in  March,  1003,  was  notice  to  Mrs. 
Ackerson,  Hartman,  and  Baekua  Plainly 
this  Is  not  BO,  since  it  seems  to  be  well- 
settled  law  that  tlie  recording  of  an  In- 
strument is  only  constructive  notice  to  those 
acquiring  interests  subsequent  to  the  execu- 
tion of  the  Instrument  There  was  nothing 
prompting  either  Mrs.  Ackerson,  Hartman,  or 
Backus  to  look  to  the  public  records  to  dis- 
cover the  fraud  practiced  upon  Mrs.  Acker- 
son of  which  they  had  no  sutiplcion  until 
very  shortly  prior  to  the  coratuenclng  of  this 
action.  Maurer  v.  Relfschuelder,  89  Neb. 
673,  678,  132  N.  W.  197,  Ann.  Gas.  1012C. 
643.  Our  decision  In  Johnstone  v.  Peyton, 
59  Wash.  436, 110  Pac.  7,  Is  In  harmony  with 
this  view,  though  that  lnvolve<l  the  pla<Hng 
upon  record  a  Judgment  which  had  been 
fraudulently  obtained  by  default.  It  was 
there  held  that  the  defendant,  having  no  ac- 
tual knowledge  of  the  rendering  of  Judgment 
against  him,  was  not  bound  by  the  record 
thereof  as  notice. 

[SI  It  la  further  suggested  that  there  was 
an  c^n  repudiation  of  the  trust  by  the  ad- 
verse possession  of  Elliott  during  the  12 
years  following  the  acquiring  of  the  title  by 
him.  We  may  concede  that  his  possession 
was  so  <^en  and  plain  as  to  advise  all  per- 
sons that  he  was  claiming  title  to  the  land, 
but  this  was  no  evidence  to  any  one  that  he 
had  acquired  the  property  fraudulently  In 
violation  of  his  duty  to  Mrs.  Ackerson  In 
1903.  Had  she  been  advised  of  Elliott's  man- 
ner of  acquiring  the  land  which  gave  rise  to 
the  trust  In  her  favor  and  failed  to  make 
timely  claim  to  the  land  after  discovery 
thereof,  this  so^lled  repudiation  of  the 
trust  by  Elliott  and  holding  of  possession 
during  these  years  might  have  defeated  Hrs. 
Ackerson's  claim  here  made,  but  any  repudia- 
tion of  the  trust,  to  be  available  against 
Mrs.  Ackerson,  must  have  been  such  as  ad- 
vised her  of  the  existence  of  the  trust  as 
well  as  of  its  repudiation,  under  the  drcnm- 
stances  of  this  case. 

We  conclude  that  the  Judgment  must  be 
reversed,  and  Mrs.  Ackemm  awarded  the 
land,  and  that  the  Elliott  estate  Is  bound  to 
account  to  her  for  all  sums  received  by  Elli- 
ott from  the  sale  of  a  portion  of  the  land 
through  condemnation  proceedings,  rent  col- 
lected, and  shingle  bolts  sold  therefrom,  less 
the  moneys  paid  out  by  him  to  Mrs.  Ackerson 
throng  Sanderson  as  the  purchase  price  of 
the  land  and  moneys  paid  out  by  him  for 
taxes  and  other  expenses  in  connection  with 
his  holding  the  land.  This,  as  we  have  no- 
ticed, left  a  balance  due  Mrs.  Ackerson  at 
the  time  of  the  commencement  of  this  action 
of  $1,136.48,  the  amount  of  which  is  con- 
ceded to  be  correct  by  counsel  for  Mrs.  Elli- 
ott Indeed,  this  result  Is  arrived  at  ^m 
Elliott's  own  statement  of  the  moneys  re' 
ceived  and  paid  out  by  him  attadied  to  his 
answer. 

The  case  Is  remanded  to  the  superior 
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oonrt,  with  directions  to  enter  a  decree  In 
tttvor  of  Mrs.  Ackerson  quieting  her  title 
to  the  land  and  directing  Its  reconveyance  to 
her  by  a  commissioner.  The  superior  court 
Is  also  directed  to  render  a  judgment  in 
favor  of  Mrs.  Ackerson  against  the  estate  of 
J.  S.  Elliott,  deceased,  to  be  paid  in  the  due 
course  of  administration  for  the  sum  of  $1,- 
136.48,  or  in  the  event  ndditionnl  sums  have 
been  paid  out  by  Elliott  or  Mrs.  Elliott,  as 
executrix,  for  taxes  upon  the  land  or  other 
proper  expenses  In  connection  therewith,  and 
additional  rents  and  proSts  have  been  de- 
rived by  them  from  the  land  since  the  com- 
mencement of  this  action,  then  the  superior 
court  Is  directed  to  take  an  accounting 
thereof  and  render  Judgment  for  the  sum  so 
found  to  be  due  Mrs.  AdEerson. 

MOUNT.  HOLCOMB,  CHADWIOK.  MOR- 
RIS, and  WE:BSTER,  JJ.,  concur. 

FULLBRTON,  J.  1  think  the  facts  of  this 
case  justify  an  afOrmance  of  the  Judgment 
below.  I  therefore  dissent  from  the  con- 
clusion of  tbe  majority. 

ELLIS,  a  3^  took  no  part.  MAIN,  J.,  took 
no  part. 


ST.  LOUIS  *  S.  F.  R.  CO.  et  al.  t.  GID- 
DINGS.   (No.  7736.) 

(Supreme  Court  of  Oklahoma.    Oct  8,  1916. 
Secmd  Petition  for  Rehearing  Denied 
June  6,  1917.) 

fSvUahttt  by  the  Court.} 

CAHaiERS  ®=>3n7^— Loss  or  Bagqaob— Ioa- 

BiLFTT— Statute. 
Tnflcr  section  807,  Revised  Laws  of  1910, 
the  liability  dt  a  carrier  of  h&ee&ge  of  a  passptf- 
ger  intnistefl  to  its  care  is  tliat  of  a  common 
carrier,  and  in  tbe  event  of  lora,  unless  the  name 
Is  occasioned  by  the  act  of  God  or  anavofdable 
accident,  tbe  carrier  la  respmsible  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1619-1528.]- 

Gommlssiooers*  Opinion,  DlvlslOD  Na  3. 
Emir  from  County  Court,  Oklahoma  County ; 
William  H.  Zwlcb,  Jndge. 

Action  by  Delia  T.  Giddlngs  against  the 
St  Louis  &  San  Francisco  .Railroad  Com- 
pany, and)  James  W.  Lusk  and  others,  re- 
ceivers. Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

B.  A.  KlelDSchmldt  and  Fred  E.  Suits,  both 
of  Oklahoma  City,  for  plaintiffs  in  error. 
Ledbetter,  Stuart  &  Bell,  of  (^lahoma  City, 
tor  defendant  In  error. 

HOOKER,  C.  On  Jannafy  16,  1915.  the 
defendant  in  error  tel^honed  the  Unions 
Ticket  office  at  Oklahoma  City  and  engaged 
a  puUman  reservation  from  Oklahoma  City 
to  Muskogee  on  the  Frisco  train  which  is  due 
to  leave  Oklahoma  City  at  midnight  About 


1 6  o'clock  p.  m.  of  the  same  day  she  sent  bei 
trunk  Jo  the  Frisco  passenger  depot  by  an  ex- 
perienced baggageman  who  deposited  the 
same  on  tbe  platform  of  the  company  at  tbe 
depot  1q  the  place  where  the  custom  and 
rules  of  the  company  required  baggage  to  be 
deposited,  and  at  the  time  he  deposited  the 
trunk  on  said  platform  he  was  seen  by  the 
baggageman  of  the  company,  and  the  em- 
ployes of  the  company  subsequently  saw  the 
trunk  of  the  defendant  upon  the  platform 
where  It  had  been  deposited.  About  10 
o'clock  of  the  same  night  she  went  to  the 
passenger  depot,  procured  her  a  ticket  to 
Muskogee,  paid  for  her  pullmau  reservation, 
and  attempted  to  locate  ber  trunk,  bnt  was 
nnable  to  do  so. 

It  Is  admitted  that  the  company  received 
this  bogpage.  but  it  contends  that  Its  llabHiiy, 
if  any.  Is  that  of  a  warehouseman,  and  not 
of  a  common  carrier.  The  company  asserts 
that  because  tbe  defendant  In  error  bad  not 
purchased  a  ticket,  and  because  it  was  neces- 
sary for  directions  to  be  given  to  the  com- 
pany before  the  transportation  of  said  bag- 
gage could  commence,  that  liability  as  a  com- 
mon carrier  could  not  attach  In  this  case, 
and  that  from  the  time  of  the  dellveiy  of 
sold  baggage  to  It  until  the  purchase  of  the 
ticket,  or  the  giving  of  those  directions  by  the 
defendant  In  error,  that  it  held  tbe  baggage 
only  as  a  warehousnnan.  With  these  con- 
tentions we  cannot,  agree;  Tbe  authorities 
are  uniform  upon  the  proposition  that  one 
may  be  entitled  under  a  certain  state  of 
case  to  tbe  rights  of  a  passen^r  before  he 
purchases  a  ticket,  and  the  law  imposing  tbls 
liability  upon  the  company  should  be  and  is 
extended  to  the  baggage  of'  passengers  like- 
wise before  a  ticket  Is  purcbnsed. 

The  evidence  here  discloses  that  for  yean 
it  bad  been  tbe  custom  and  practice  of  the 
company  to  require  baggage  recdved  by  It 
for  transportation  to  be  deposited  at  this  por- 
tlcnlar  place,  so  that  the  same  might  be 
weighed,  and  that  was  done  largely  for  tbe 
convmlence  of  tbe  employ^  of  the  compflny. 
The  agent  of  the  defendant  In  error  had  been 
in  the  budness  of  delivering  trunks  for  yean 
and  was  acquainted  with  this  custom  of  tbe 
company,  and  upon  this  occasion  be  compiled 
with  it  as  be  had  been  In  the  habit  of  doing 
beforew  The  baggageman  of  the  company 
saw  him  deliver  the  trunk  and  place  the 
same  at  the  customary  place,  and  under  tbe 
facts  and  fdrcnmstances  he  must  have  knoim 
that  this  trunk  was  delivered  to  tbe  company 
for  transportation,  and  not  for  storage.  Sec- 
tion 807  of  tbe  Revised  Laws  of  1010  Is  as 
follows: 

"The  liability  of  a  carrier  for  luggage  receiv- 
ed by  him  with  a  passenger,  is  the  same  as  that 
of  common  carrier  of  property." 

Under  tbe  view  we  take  of  this  statute  if 
the  company  received  thU  trunk  as  bagga^ 
its  liability  as  a  common  carrier  is  fixed,  and 
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It  1b  estopped  from  now  assertlns  that  It  re- 
cti red  the  same  as  a  wareiiouseuiaD.  Tbe 
object  of  this  statute  is  to  fix  tbe  liablUty  of 
a  commoD  carrier  for  bugifage  received  aa 
that  of  a  carrier  of  property,  which  Is  that  of 
an  insurer,  and  it  can  only  be  relieved  from 
lialillity  by  tbe  act  of  God  or  unavoidable 
accident.  In  the  case  of  Kansas  City,  M.  & 
O.  Ry.  Co.  V.  Fugatt,  150  Pac.  6C».  U  H.  A. 
101OA,  545,  this  court  said: 

"Tbousli  tbe  real  character  of  the  articles 
intended  as  baggage,  but  which  are  not  prop- 
erly such,  is  out  stated  to  the  carrier  when  it 
accepts  tliem  for  carriage,  if  from  the  facts 
and  circumstauces  gurroundiog  their  act-ep- 
tauce  it  ought  to  know  that  they  are  not  prop- 
erly basgago,  knowledge  oa  its  part  of  their 
true  diameter  will  be  prestimcnl,  aad  it  will 
iMf  ccitistdered  as  haring  nsRiimed  the  liability 
of  n  cnnimon  carrier.  HiitchiiiJ'on  on  Curriers, 
I  1250.  and  Elliott  on  Railroads,  i  1&19.*' 

Further  In  tbls  case  It  Is  said: 

"The  liability  of  a  common  carrier  for  the 
loss  of  baggage,  at  common  law,  is,  in  sect'on 
1(01.  Elliott  on  Railroads,  defined  to  be:  'The 
general  rule  is  that  the  carrier  Is  liable  for 
onggsge  as  a  common  carrier,  thnt  la  it  Is  li- 
able for  the  IcsiS  or  injury  to  the  baggage  at 
•11  erents,  except  where  the  loss  or  damage  is 
caused  by  thi*  act  of  God,  or  "unavoidable  ac- 
rideat,**  in  the  sense  in  which  the  term  is  some- 
times uwl  and  the  act  of  the  owner  or  by  pub- 
lic enemies.'  And  it  is  thus  stntr6  in  3  A.  &  E. 
Edc  of  Law,  540:  'The  liability  of  a  carrier 
for  baggnge  •  •  •  intrusted  to  its  core  is 
that  of  an  insurer;  and  its  liability  unless 
specially  restricted  is  the  eame  as  its  common- 
law  liability  as  a  carrier  .of  goods.'  *  •  * 
The  rule  announced  is  the  correct  one  where 
custody  and  control  of  the  basgngc  has  been 
surrendered  into  tbe  carrier's  keeping  by  the 
passenger." 

In  tbe  cam  of  Gone  t.  So.  Ry.  Co^  85 
S.  C.  624,  67  S.  B.  779,  21  Ann.  Gas.  160,  It 
Is  said: 

"The  general  rule  Is  tliat  the  liability  of  a 
carrier  dors  not  begin  until  delivery  and  accep- 
tance of  the  goods,  but  it  is  not  always  neces- 
sary to  show  actual  delivery  and  express  ac 
ceptance,  for  there  may  be  an  implied  or  con- 
Btnictive  delivery  and  acceptance,  or  the  mat- 
ter may  be  determined  by  tbe  custom  of  the  car- 
rier. 4  Elliott  on  Rnilroads.  |  1403:  Hutchin- 
son on  Carriers,  {  118:  'Tbe  carrier  may  as- 
sent to  the  delivery  of  baggage  at  its  station 
without  notice  to  its  agents;  and  this  assent 
nia.v  be  implied  from  its  custom  and  course  of 
business  in  allowing  baggage  to  be  deposited  at 
its  depots;  but  whether  such  delivery  is  to 
be  regarded  as  binding  the  carrier  is  a  q^ues- 
tion  of  fact  for  the  jury  to  determine.' 
Such  liability  may  arise  before  tbe  purchase  of 
■  ticket  or  demand  for  cbedt  to  one  intending 
to  become  m  passenger,  who  haa  his  baggage 

{ilaced  at  the  proper  place  on  the  station  prem- 
see  within  a  reasonable  time  before  the  de- 
parture of  tbe  train."  See  authorities  cited  in 
<9inlon. 

In  14  Ann.  Cas.  912,  the  note  attached  to 
Uie  case  of  So.  Ry.  Co.  t.  Blcktey,  It  is  said: 

■^e  giving  of  a  piece  of  baggage  into  the 
SKMsession  of  the  agent  of  a  carrier  and  tbe  ac 
ceptance  thereof  by  him  for  transportation  con- 
stitutes a  sufficient  delivery  to  render  the  cai^ 
rier  liable."    See  authorities  cited. 

**A  delivery  to,  and  acceptance  by,  •  carrier 
is  shown  where  it  appears  that  an  intending 

Eassenger  sent  a  trunk  to  the  depot  the  night 
efore  bis  departure,  as  was  cnsttHnary  with 
paamccrs  taking  the  mominff  train,  and  that 


the  tmnk  wss  locked  up  in  the  carrier's  baggage- 
room."   Green  v.  Railway  Co.,  41  Iowa.  410. 

"Where  baggage  is  deposited  at  tbe  place 
set  apart  for  the  receipt  of  baggage,  and  the 
agent  of  the  carrier  is  notltied  UicreoE  and 
expresses  bis  consent  thereto,  there  is  a  suffi- 
cient delivery  to  reuder  the  carrier  liable.'*-  See 
authorities  cited. 

"And  if  buggoge  Is  deposited  upon  the  plat* 
form  near  tbe  baggageroom  and  the  baggage* 
man,  upon  being  notified,  gives  directions  to 
leave  it  there,  a  suHicient  delivery  is  shown." 
(Lake  Shore  &  Michigan  So.  Hy.  Co.  v.  Foa- 
tcr]  104  Ind.  m  [4  N.  £X  20,  54  Am.  Rep. 
319]. 

"la  an  action  against  a  common  carrier,  to 
recover  the  value  of  a  trunk  and  its  contents  al- 
leged to  have  been  lost  by  the  negligence  of  de- 
fendant at  its  depot,  it  appeared  that  an  ex- 
priiMsuian  took  tbe  plaintiff's  trunk,  at  bis  re- 
quest, to  the  depot  mentioned.  The  trunk  had 
a  t'urd  fastened  on  it,  marked  with  tbe  plain- 
tiff's name  and  tbe  place  of  his  destination. 
The  expressman  placed  the  trunk  by  the  side 
of  a  baggage  crate,  situated  opposite  a  window 
in  tbe  ticket  office,  through  which  it  might  be 
seen.  He  informed  tbe  agent  of  tho  defendant 
in  charge  of  the  depot  where  the  trunk  was, 
ond  such  agent  replied  'all  right,'  and  told  two 
men,  who  were  in  tbe  depot,  to  take  care  of  it, 
whereupon  the  expressman  left  the  depot.  Tlie 
plaintiil  arrived  later  in  the  day  and  purchas- 
ed a  tickeL  Vpoa  applying  for  a  dieck  for  his 
baggage,  the  trunk  could  not  be  found.  The 
court,  affirming  a  judgment  for  the  plaintiff, 
said:  *It  Is  not  easy  to  see  what  further  act 
could  be  required  of  the  plaintiff  In  order  to 
make  tbe  delivery  complete.  N'o  further  act  of 
his  could  put  the  property  more  fully  within  de- 
fendant's control.'  "    See  authorities  cited. 

"In  Hickox  T.  Nau»;atuck  R.  Co.,  31  Conn. 
281,  83  Am.  Dec.  143,  it  appeared  that  the 
plaintiff  took  his  trunk  to  a  station  at  11  a. 
m.  and  requested  that  it  might  be  checked  for 
tbe  next  train,  which  started  at  3  p.  m.;  that 
lio  was  informed  that  It  was  not  tbe  custom  to 
check  baggage  nntU  about  15  minutes  before 
the  time  when  the  train  should  leave,  whereupon 
he  left  bis  trunk  In  the  care  of  tbe  agent  of  tho 
company  in  the  baggageroom  of  the  station; 
and  that  at  the  customary  time  it  was  checked 
for  him  and  put  on  the  cars,  and  that  he  went 
on  tbe  same  train.  Certain  articles  were  re- 
moved from  tbe  trunk,  but  when  and  where 
did  not  appear.  The  action  was  framed  on  the 
theory  that  tbe  carrier  was  liable  as  carrier, 
and  it  was  urged  that  If  the  articles  were  taken 
after  it  was  left  at  tbe  station  and  before  it  was 
chedied,  tbero  could  be  no  recovery.  The  court 
held,  however,  that  tbe  liability  as  carrier  com- 
menced when  the  trunk  was  given  Into  the  care 
of  the  agent." 

In  4  Elliott  on  Railroads.  1 1661,  It  Is  said: 
'TThe  liability  of  the  company  as  a  common 
carrier  begins,  as  a  rule,  at  the  time  the  bag- 
gage is  delivered  to  it  for  its  transportation 
unless  the  time  of  such  delivery  be  an  unreastm- 
able  length  of  time  before  the  owner's  intend- 
ed departure.  In  order  that  the  liability  as  a 
common  carrier  should  exist  is  not  always 
necessary  that  the  passenger  should  have  pur- 
chased a  ticket,  nor  that  bo  should  even  make 
tbe  journey  which  he  intends  to  make.  As 
persons  often  become  entitled  to  the  rights  of 
passengers  before  tbe  purchase  of  a  ticket,  so 
the  liability  of  tbe  carrier  for  baggage  often 
begins  before  the  purchase  of  a  ticket  or  eren 
before  the  company  becomes  liable  to  tbe  own- 
er of  the  baggage  as  a  passenger.  Where  a 
person  In  good  faith  intends  to  take  passage 
on  a  railway  train  or  the  like  and  ddlvers  his 
baggage  to  tbe  company  a  reasonablo  time  in 
advance  of  the  anbcipated  journey,  It  seems 
that  the  company  will  be  liable  for  such  bag- 
gage u  ft  common  canler  from  the  time  of  siioi 
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delivery  and  acceptance.  And  fn  such  cases  the 
cfHUpany  may  be  liable  although  the  person  does 
not  pnrdiase  a  ticket  or  make  tbe  proposed 
journey,  as  for  instance,  where  he  is  prevented 
from  so  doing  by  the  lass  or  destruction  ot  tbe 
baggage  before  the  Journey  begins." 

In  Woods  V.  Devln,  13  III.  747.  56  Am.  Dec. 
483,  It  Is  said: 

"A  common  carrier  of  passengere  is  respon- 
sible for  the  baggage  of  a  passenger.  His  duty 
in  this  respect  is  the  same  as  that  of  a  common 
carrier  of  goods;  and  be  can  ouly  excuse  him 
self  for  the  nondelivery  of  the  baggage  of  a 
passenger  by  sbowiug  that  it  was  lust  by  the 
act  of  God  or  of  the  public  enemy.  His  re- 
sponsibility commences  when  the  baggage  is 
delivered  to  him  or  his  authorized  agent.  Oam- 
den  and  Amboy  Railroad  v.  llelknap,  21  Wend. 
D"!.  Y.]  354.  His  compensation  fur  carrying 
the  baggage  is  included  iu  the  fare  of  the  pas- 
senger. [Orange  County  Bank  v.  Brown]  0 
Wend.  85  [34  Am.  I^ec.  120):  [Hawkins  v. 
Hoffman]  6  Hill,  586  [41  Am.  r>ec.  707].  Pre- 
payment of  tbe  fare  ia  not  necessary  in  order 
to  cbarge  tbe  carrier  for  the  Ims  ot  tbe  bag- 
gage. [Citizens'  Bank  v.  Kantucket  Steamboat 
Co.]  2  Story,  16  [Fed.  Cas.  No.  2,730]." 

In  Logan  r.  Railroad  Comi;>aiiy,  11  Rob. 
(La).  24,  43  Am.  Dec.  199,  It  la  said: 

"Liability  of  carrier  attaches  when  baggage 
ia  received  to  be  transported  on  any  part  of 
tbe  road." 

In  the  case  of  Ladue  v.  Grlfflth,  23  N.  Y. 
364,  82  Am.  Dec.  361,  It  Is  said: 

"When  a  person  is  both  carrier  and  ware- 
houseman, it  is  well  settled  that  if  the  deposit 
of  tbe  gooda  in  the  warehouse  is  a  mere  acces- 
sory to  the  carriage,  and  not  subject  to  any 
particular  order  of  the  ownor,  or  if  there  de- 
posited for  the  purpose  of  being  carried  fur^ 
ther,  the  responsibility  of  the  party  having 
them  in  diarge,  is  that  of  a  earner.'' 

In  Green  t.  Milwaukee  &  St  Paul  Rail- 
road Co..  38  Iowa.  100,.  It  Is  said: 

"It  is  not  claimed  that  defendant  would  be 
liable  without  a  delivery,  either  actual  or  con- 
structive, of  the  property  to  its  agent  or  serv- 
ant. That  a  delivery  may  be  made  at  tbe  prop- 
er place  of  receiving  sueb  baggage  under  the 
express  assent  or  autbority  of  tne  carrier  with- 
out notice  to  its  employes  will  not.  we  pre- 
sume, be  disputed.  It  is  equally  clear  upon 
prinaple  that  this  assent  may  be  presumed  from 
tbe  course  of  business  or  custom  of  tbe  car- 
rier. Upon  evidence  of  tbis  character  con- 
tracta  based  upon  business  trauEsactions  are 
constantly  established.  The  dtation  of  authoi^ 
ity  is  not  required  to  support  this  position. 
See  [Merriam  v.  Hartford  &  New  Haven  R,  Co.] 
20  Conn.  354  [52  Am.  Dec.  344].  The  instruc- 
tion which  is  the  foundation  of  plaintiff's  ob- 
jection directs  the  jury  that  there  was  no  evi- 
dence of  a  delivery  of  tbe  trunk  to  the  defend- 
ant. In  this  we  think  there  is  error.  There 
was  evidence  tending  to  show  a  course  of  busi- 
ness on  the  part  of  defendant,  a  custom,  to  re- 
ceive baggage  left  at  the  station  house,  as  in 
this  case,  without  notice  to  plaintiffs  serv- 
ants. Upon  evidence  of  tbis  character,  it  was 
proper  tnat  tbe  facts  ebould  have  been  left 
to  me  determination  of  the  jur>',  whether  there 
bad  been  a  delivery  of  the  property  within  the 
rules  above  announced— whether  a  course  of 
businetts — a  custom,  had  been  cstablislied,  to  the 
effect  that  a  delivery  of  baggage  at  tho  station 
bonse  without  notice  was  regarded  by  defendant 
as  a  delivery  to  its  servants,  and  whether  plain- 
dfl's  trunk  was  received  under  this  custom." 

Under  the  view  we  take  of  the  record  in 
this  case,  it  must  be  held  that  the  company 


accepted  the  trunb  of  the  defendant  In  error 
as  baggage  for  the  purpose  of  transporting 
the  same  to  Muskogee,  Okl.,  where  the  de- 
fendant in  error  Intended  to  go  at  the  time 
she  delivered  the  trunk  to  the  cwnpany,  and 
that  the  company,  having  accepted  the  same 
as  baggage  for  transportation,  is  by  the  pro- 
vision of  sectl(»i  807  of  the  Revised  Laws  of 
1910  made  liable  as  a  common  carrier,  and 
Is  therefore  responsible  to  the  defoidant  in 
error  for  the  loss  of  this  baggage. 

The  Judgment  of  the  lower  conrt  Is  there^ 
fore  affirmed. 

PER  CURIAM.   Adopted  In  whole. 

(U  Okl.  Cr.  5T7) 
TAT^INGTON  v.  STATE.   (No.  A-2742.) 
(Criminal  Com!  of  Appeals  of  Oklahoma.  July 
2,  1917.) 

(Si/llahus  by  the  Court.) 

L  Indictment  and  Information  ^»51(2)  — 
Validity— Sign ATUBB  of  Assistant  Oomf- 

TX  AnOENET. 

An  information,  signed  in  tbe  name  of 
county  attorney  by  a  duly  appointed  and  quali- 
fied assistant  county  attorney,  is  valid. 

[Kd.  Note.— For  other  cases,  see  Indietmoit 
and  Information,  Cent  Dig.  i  IGl.] 

2.  Intoxicating  Liqdobs  ®=>236(1)— Ofmhsi 
—  suftioienct  of  evidence. 
In  a  prosecution  for  unlawfully  conveying 
intoxicating  liquor,  the  eridence  considered,  and 
held  sufficient  to  sustain  the  verdict  and  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Intozicating 
Liquors,  Cent  Dig.  S  308.] 

Appeal  from  County  Court,  Carter  County ; 
Thomas  W.  Champltm,  Judga 

Steve  Talklngton,  convicted  of  unlawfully 
conveylns  IntoxlcatlDK  liquors,  appeals.  Af- 
firmed. 

William  Pfdffer,  of  Oklahoma  C3ty,  for 
plaintiff  in  error.  The  Attorney  General  uid 
R.  McMillan,  Asst  AUy.  Gen.,  for  tbe  SUta 

DOYLB,  P.  J.  This  appeal  Is  from  a  judg- 
ment of  conviction  on  an  Information  charg- 
ing that  Steve  Talklngton  ^  unlawfully 
convey,  "10  cases  of  whisky,  from  a  point  on 
the  Cornish  and  Wilson  road  on  the  line  be- 
tween Jefferson  and  Carter  counties  to  a 
point  <m  said  road  about  three  miles  east  of 
said  county  line."  On  the  23d  day  of  Feb- 
ruary, 1016.  judgment  was  entered  In  ac- 
cordance with  tbe  verdict  of  the  Jury,  and  be 
was  sentenced  to  be  confined  in  the  county 
jail  for  30  days  and  to  pay  a  fine  of  $150, 
and  in  default  of  tbe  payment  of  said  fine 
be  further  confined  nntll  the  same  Is  satis- 
fied at  the  rate  of  $1  per  day. 

The  following  Is,  in  substance,  the  testi- 
mony Introduced  at  the  trial;  W.  H.  Ward 
and  Jim  Gaunt  deputy  sheriffs,  testified  that 
on  the  2d  day  of  July,  1916.  they  saw  the  de- 
fendant about  three  miles  east  of  the  county 
line  between  Carter  and  J^erson  counties 
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OQ  the  Cornish  and  Wilson  road;  that  he  was 
going  east  In  an  automobile ;  that  they  stop- 
ped him,  and  found  he  was  conveying  10 
sacks,  each  sack  containing  12  quart  bottles 
of  whistiy.  The  defendant  offered  no  testi- 
mony. 

[1]  The  first  assignment  of  error  is  based 
upon  the  action  of  the  court  in  OTemillng 
the  defendant's  motion  to  quash  the  infor- 
mation. The  ground  of  said  motion  Is: 

"Because  said  information  is  not  siKned  by  the 
county  attorney,  or  his  authorized  asnstant,  in 
the  manner  provided  by  law." 

The  record  shows  that  the  defendant  ask- 
ed to  have  the  county  attorney  sworn  to  tes- 
tify in  support  of  his  motion.  Thereupon 
Mr.  A.  J.  Hardy,  county  attorney,  stated: 

"I  admit  I  did  not  sign  my  name  to  the  infor- 
mation in  this  case;" 

Mr.  Hardy  then  called  W.  F.  Bowman,  who 
testified  that  he  was  assistant  county  attor- 
ney at  the  time  the  information  was  signed 
and  filed  and  the  signature  thereto,  that  la, 
"A.  J,  Hardy,  County  Attorney,"  was  signed 
by  witness;  that  Mr.  Hardy  at  the  time  was 
county  attorney  and  witness  the  duly  ap- 
pointed and  qualified  assistant  county  attor- 
ns.  Our  Procedure  Criminal  provides : 

"The  connty  attorney  shall  subscribe. his  name 
to  informations  filed  in  the  county,  superior  or 
district  court  and  indorse  thereon  the  name:*  of 
the  witnesses  known  to  him  at  the  time  of  filing 
tha  same."   Section  S604,  Bev.  Laws. 

In  HcOarrah  t.  State,  10  OM.  Cr.  21.  183 
Pac.  260,  It  Is  said: 

"An  unqualified  reading  of  the  words  of  the 
statute  would  make  it  necessary  for  the  connty 
attorney  himself  to  subscribe  his  own  name  to 
all  informations;  but  it  has  been  held  that  the 
county  attornnr  need  oot  himself  subscribe  bis 
name  to  an  iniormatioD,  as  it  is  sufBcieot  if  it 
be  dona  by  his  l^ally  appointed  assistant" 

And  see  Fooshee  v.  State,  3  Okl.  Or.  666, 
lOS  Pac  554.  Thus  It  appears  that  the  name 
of  the  county  attorney  was  signed  by  his 
dtily  appointed  and  qualified  assistant,  and 
the  county  attorney  was  himself  present  in- 
sisting on  the  validity  of  the  signature,  and 
be  personally  prosecuted  the  case.  The  mo- 
tion to  quash  was  very  properly  overruled. 

121  Finally  it  Is  Insisted  that  the  court 
erred  "in  refusing  to  advise  the  Jury  to  re- 
turn a  verdict  of  not  guilty."  Counsel  for 
the  defendant  contends  that  the  evidence 
falls  to  show  that  the  liquor  In  question 
was  conveyed  from  the  point  on  the  Cornish 
and  Wilson  road  on  the  county  line  to  a  point 
on  said  road  about  three  miles  east  as  al- 
lied. There  can  be  no  doubt  as  to  the  suffi- 
ciency of  the  evidence  in  this  case  to  warrant 
the  verdict  of  the  jnry.  After  a  carefnl  ex- 
amination of  the  record  we  have  failed  to 
discover  anything  whereof  the  plaintiff  In 
error  has  just  right  to  complain.  The  Judg- 
ment appealed  from  la  therefore  affirmed. 
Mandate  forthwith. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


(U  Okl.  Cr.  563} 
FLETCHER  t.  STATE.     (No.  A-a450.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  July 
2.  1917.) 

(Sutlabus  bv  the  Court.) 

1.  iNTOxiCATiso  Liquors  ®=>220— Optensb— 
E VI DEiNcE— Books  op  Express  Company. 

The  books  required  to  be  kept  by  express 
companies,  railroads,  and  other  transportation 
companies  under  the  provisioos  of  section  6  of 
chapter  70.  Session  Laws  1011,  when  properly 
identified  by  the  person  in  possession  and  con- 
trol of  the  same,  are  admissible  in  evidence  in 
a  case  where  the  defendant  is  charged  with  a 
violation  of  the  prohibitory  liquor  laws  of  this 
state. 

[Ed.  Note.— For  other  casps,  see  Intoxicating 
Liquors,  Cent  Dig.  SS  282-2S6.] 

2.  INTOSICATINO  LiQUOEB  i&=3238(l)—TJW LAW- 
FUL Sale— Question  fob  Jubt. 

Evidence  examined,  and  hetd  sufficient  to 
authorize  the  trial  court  to  sutunit  the  ease  to 
the  jary. 

3.  Cbiminai.  Law  «s>1183  —  Rbuabkb  op 
CouNTr  Attornet. 

Certain  remarks  of  the  county  attorney,  vn- 
authorized  by  the  evidence  and  tending  to  ap- 
peal for  the  iofliction  of  a  severe  penalty,  con* 
demned.  On  account  of  these  remarks  the  judg^ 
ment  is  modified,  and  the  penalty  reduced  to 
the  minimum. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  3195-310a] 

Appeal  from  County  Court  (Taster  Coimty. 

Bob  Fletcher  was  convicted  of  unlawful^ 
selling  intoxicating  liquor,  and  be  appeals. 
Modified  and  afllrmed. 

H.  Ia  Holcombe,  of  Pawhnska,  for  plalntlfl 
In  error.  S.  P.  Freellng,  Atty.  Gea^  and  R. 
McMUlao.  Asst.  Atty.  Gen.,  for  the  State 

MATSON.  J.  [1]  It  iB  first  contended  that 
the  court  erred  la  admlttlDg  In  evidence  ca> 
tain  records  of  the  Americata  Bjqiress  Com- 
pany kept  at  Custer  City,  (Nd.,  the  place 
where  the  alleged  sale  was  made,  showing 
shipraonts  of  both  whisky  and  beer  to  this 
plaintiff  in  error  and  received  t^'  him  dur^ 
Ing  the  period  of  one  month  previous  to  the 
date  of  the  allied  offense.  It  is  contended 
that  these  records  were  not  properly  Identi- 
fied  or  authenticated.  These  records  were 
Introduced  in  connection  with  the  witness 
J.  Cummings,  who  testified  that  be  was 
the  agent  for  the  Frisco  Railroad  Company 
at  Custer  City,  Okl.,  and  that  be  had  posses* 
slon  of  the  records  of  the  ofllce  of  that  sta- 
tion showing  the  shipments  of  Intoxicating 
liquors  received  by  various  persons  of  that 
town.  The  records  appear  to  be  those  of  the 
United  States  Express  (Company,  and  It  is 
contended  that  there  Is  no  showing  that  the 
witness  was  the  agent  for  the  express  com- 
pany, et  cetera.  The  witness,  however,  tee- 
tified  that  these  were  a  part  of  the  records 
of  his  ofllce,  and  that  they  were  In  his  pos-  . 
session  and  under  his  control,  that  they  were 
records  showing  the  sblpmoits  of  intoxicat- 
ing liquors,  and  that  he  was  familiar  with 
the  same.    Had  plaintiff  desired  to  do  s% 
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he  could  bare  examined  ttie  witness  as  to 
whether  or  not  the  records  of  the  express 
compnay  were  kept  as  a  part  of  the  railroad 
records  at  that  station.  This  he  did  not  do. 
It  is  a  matter  of  general  knowledge  In  this 
state  that  in  towns  the  size  of  Custer  City  it 
Is  the  policy  of  such  companies  to  have  but 
one  agent  who  attends  to  bo'h.  the  railroad 
and  express  business.  In  the  absence  of  a 
contrary  showing,  where  the  witness  tes- 
tifies that  he  is  the  custodian  of  such  records, 
that  they  are  under  his  possession  and  cou- 
trol,  and  that  he  is  familiar  with  them,  tbe 
proof  Is  sutflclent  to  admit  of  their  Introduc- 
tion In  evidence  under  the  provisions  of  sec- 
tion 0  of  chapter  70,  Session  Laws  1911. 
which  provides  as  follows: 

"All  express  companies,  railroad  companies 
and  irniiHportatioo  comitaniea  within  this  stnte 
are  hereby  required  to  keep  a  separate  book  in 
wbich  shall  be  entered,  immediately  upon  re* 
ceipt  Uiercof,  tbe  name  of  tlie  person  to  whom 
liquors  are  shipped,  tlie  Bale  of  wbicb  is  pro- 
hibited by  laws  of  tliis  state,  tbe  amount  and 
kind  received,  the  date  when  rMcived,  tbe  dnte 
when  delivered  and  by  whom  delivered,  and  to 
whom  delivered,  after  which  record  shall  be  a 
blank'  iipQcc  in  which  the  consignee  shall  be 
required  to  sign  bis  name,  before  such  liquors 
are  d<;Uvered  to  such  consignee,  which  book 
shall  be  open  to  the  inspection  of  any  ofiicer 
of  this  state,  whether  sucb  officer  be  a  state, 
county,  or  municipal  officer,  at  any  time  durin? 
bnainess  hours  of  the  company.  Such  books 
shall  constitute  prims  facie  evidence  of  the 
facta  therein  stated  and  be  admissible  as  evi- 
dence in  any  court  of  this  state  having  jurisdic- 
tion or  in  any  manner  empowered  with  the  en- 
forcement of  the  prohibition  laws  of  this  state." 

The  record  introduced  was  shown  to  be 
one  required  to  be  kept  under  the  foregoing 
statute.  After  proper  Identification  the 
original  was  admissible  In  evidence  in  this 
case. 

LI]  It  is  also  contended  that  the  court 
erred  in  refudng  to  sustain  the  motion  of 
the  plaintiff  in  error  to  direct  a  verdict  of 
not  guilty  at  the  condu^n  of  the  State's 
eTidencft  The  evidence  in  this  case  Is  sub- 
stantially as  follows: 

The  prosecuting  witness,  Harry  Koch,  tes- 
tified that  several  boosters  from  the  town  of 
Clinton  were  traveling  about  over  Custer 
county  and  adjolnli^  counties  on  tbe  17tb  day 
of  June,  1914.  scattering  posters  to  advertise 
the  coming  Fourth  of  July  celebration  at  Clin- 
ton. They  were  traveling  In  a  Ford  car,  and 
when  they  got  to  Custer  City.  Koch,  who  was 
an  old-time  friend  of  tbe  defendant,  Ftetdier, 
instmcted  the  driver  of  the  car  to  drive  to 
Fletcher's  house  In  the  southwest  part  of  that 
town.  When  Uiey  got  to  the  house  Koch 
went  in  and  inquired  of  Fletcher  If  he  had 
something  to  drink,  to  which  Fletcher  replied, 
**I  have  got  some  tin  top,"  and  Koch  said, 
"Well,  give  me  some  tin  top."  He  was  given 
five  or  six  bottles  of  "tin  top."  Koch  also  saw 
a  half  pint  bottle  of  whisky  sitting  on  the 
shelf  In  the  room,  and  asked  Fletcher  what  he 
would  take  for  it  Fletcher  said  be  would 


not  sell  it,  but  that  be  was  not  looking  and 
that  he  (Koch)  could  steal  It  if  he  wanted  to. 
Koch  then  took  the  whisky,  and  left  $1.25 
on  a  table  In  the  room.  Be  took  the  whisky 
and  the  so-called  "tin  top"  ont  to  tbe  auto- 
mobile, and  he  and  the  other  parties  with  him 
drank  it  while  on  the  trip.  The  charge  is 
for  selling  beer  and  whisky  to  Koch.  Koch 
testifies  that  he  does  not  know  what  the  "tin 
top"  was ;  that  it  was  in  beer  bottles ;  that 
he  had  drank  heer  before,  but  could  not  tell 
whether  this  was  beer  or  not  He  admitted, 
however,  getting  the  whisky,  but  said  be  did 
not  intend  to  leave  any  money  fur  the  whisky. 
The  parties  who  were  with  Koch  In  the  car 
testified  that  they  drank  some  of  tbls  stuff 
that  was  In  the  beer  bottles,  and  that  It  tasted 
like  beer  and  looked  like  beer;  that  it  did  not 
have  any  labels  on  It;  that  they  drank  a 
small  bottle  of  it  apiece,  and  did  not  feel  any 
Intoxicating  effects.  They  were  uncertain  as 
to  whether  or  not  It  was  beer.  Some  of 
them,  however,  drank  some  whisky  which 
they  testified  positively  to  be  whisky.  It  was 
also  shown  by  the  record  of  the  express  of- 
fice at  Custer  that  on  the  16th  day  of  June, 
1014,  the  day  before  the  boosters  made  this 
trip,  the  defendant,  Fletcher,  had  received 
from  the  express  office  a  cask  of  beer,  and 
had  receipted  for  the  same.  Be  had  also 
about  a  month  previous  to  that  date  received 
a  package  containing  a  gallon  of  whisky.  A 
day  or  two  after  tbe  booster  trip  the  sheriff, 
armed  with  a  search  warrant,  searched  the 
defendant's  residence  and  found  therein  a 
cask  or  barrel  of  onpty  beer  bottles.  Tbe  bot- 
tles were  not  labeled,  but  on  the  top  blown  In 
the  glass  they  were  branded  "beer."  The 
question  therefore  In  tbls  case  Is  whether  or 
not  the  facts  were  suflMent  to  autliorize  the 
trial  court  in  submitting  tbe  question  of 
whether  or  not  there  was  an  implied  sale  <tf 
both  beer  and  whisky  on  the  part  of  the  de< 
fendant  to  the  prosecuttng  witness.  KocIl 
From  tba  manner  in  which  these  witnesses 
testified  it  is  clearly  evident  tliat  they  were 
very  reluctant  witnesses  for  tbe  state;  The 
prosecuting  witness  was  a  personal  friend 
ct  the  defendant,  and  bad  known  blm  some 
eight  or  ten  years.  He  evidently  was  well 
enough  acqtwlnted  vrith  blm  to  know  that  be 
could  obtain  intoxicating  liquors  at  ills  home ; 
the  prosecuting  witness  at  one  time  having 
been  a  resident  of  Custer  City  and  familiar 
with  the  people  wlio  lived  there.  It  is  un- 
diluted that  on  the  day  before  this  trans- 
action took  place  the  defendant  became  pos- 
sessed of  a  cask  of  beer.  Th»  tact  that  be  des- 
ignated it  "tin  top"  appears,  and  must  have 
been  so  considered  by  the  jury,  to  be  a  sub- 
terfuge. We  believe  the  evidence  suffldent  to 
justify  the  concludou  upon  tbe  jury's  part. 
The  manner  in  which  the  whisky  was  ob- 
tained by  the  prosecuting  witness  Indicates 
that  the  giving  of  the  whisky  was  also  a 
subterfuge  to  avoid  a  salsb   We  cannot  aay 
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that  tbe  court  erred  In  refasing  to  Instract  or 
direct  a  verdict  of  not  guilty  at  the  concln- 
ston  of  the  State's  case. 

Tlie  only  evidence  offered  by  the  defendant 
was  that  of  two  physicians  of  Custer  City 
who  testified  that  they  bad  never  received 
or  got  any  liquor  from  the  defendant  One 
of  these  witnesses,  without  objection  on  the 
part  of  defendant's  counsel,  was  permitted  on 
cross-examination  to  testify  thnt  amonj;  cer- 
tain people  of  Custer  City  the  defendant  had 
the  reputation  of  being  a  booze  peddler,  or 
bootlegger.  The  evidence  of  these  two  phy- 
sicians bad  no  direct  bearing  upon  the  ques- 
tion of  whether  or  not  a  sale  was  made  In 
this  Instance.  Their  evldmce  in  no  way  con- 
flicted with  the  testimony  of  the  State's  wit- 
nesses; 

[31  It  Is  also  contended  that  the  Judgment 
should  be  rtversed  because  of  certain  prej- 
udicial rentarbs  made  by  the  county  attorney 
In  his  closing  argument  to  the  Jury,  which  al- 
lied remarics  ere  contained  In  a  redtal  In 
the  case-made  which  shows  that  counsel  for 
the  defendant  objected  thereto  and  asked  the 
conrt  to  withdraw  the  same  from  the  consld- 
eratlun  of  the  Jury,  whldi  request  was  denied 
and  exception  reserved.  In  the  argummt  the 
county  attorney  called  the  defendant  "a  dev- 
ilish bootlegger,"  and  this  was  his  second 
offense.  There  is  no  eiidence  la  the  record 
that  the  defoidant  bad  theretofore  ever  been 
convicted  of  violating  the  prcAlbltory  liquor 
laws  of  this  state.  The  remarks  were  prej- 
Qdida],  and,  in  our  opinion,  had  a  tendency 
to  prejudice  the  Jury  to  snch  an  extent  that 
a  severe  penialty  was  given  the  defendant 

In  view  of  these  remarks  It  Is  our  opinion 
that  the  Judgment  should  be  modified  by  re- 
ducing the  flue-  from  $200  to  $50,  and  the 
term  of  Imprisonment  from  90  days  to  30 
days,  and  that  the  judgment  as  thus  modified 
be  alBrmed. 

DOTLB,  P.  and  ARMSTBONO,  J.,  OOB- 
cor. 

<5S  Mont  sat) 

BARKER  et  aL  V.  CONDON  et  aL  (No.  3840.) 
<Sopreme  Conrt  of  Montana.   May  28,  191T.) 

1.  MlITBS  ANO  MiNBBALS  «»51(3)— APEZ  OF 

Viitf  AS  WriHir*  Claim— SunuciENCT  of 

EVIDINCE. 

Id  an  action  to  recover  the  value  of  ore 
taken  from  a  vein  alleged  to  apex  in  plaintiffs' 
mining  claim,  evidence  held  insufficient  to  show 
that  the  apex  of  the  vein  from  which  the  ore 
was  taken  was  witiiin  plaintiffs'  claim. 

(Ed.  Note.— For  other' cases,  see  Mines  and 
Ulnerab,  Cent  pig.  |  130.] 

2.  Mires  and  Minbbau  «s=>Sl(3]h-BzTaAc- 

IMOIf  FROM  VUN  BeTOHD  SIDC  LIHE8— PeB- 
aUUPTION. 

If  plaintiffs  bad  been  found  extractlDg  ore 
Aom  a  vein  beyond  their  side  lines  and  beneath 
the  surface  of  defendants*  claim,  the  presump- 
tion would  be  against  them,  and  prima  fac^e 
they  would  be  trespassers,  until  they  made  It 


appear  that  they  got  there  bv  following  the  lodo 
on  its  dip  from  its  npez  witnin  their  lines. 

[Ed.  Note,— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  J  139.] 

3.  Mines  and  Minerals  «=a3S(14)— Claiu 
Owners— Pbiua  Pacuc  Riout— Absuuftion 
OP  A  NOLI  OF  Veins. 

Owners  of  mining  claims  are  prima  fado 
entitled  to  all  ore  beneath  the  surface  of  the 
claims,  and  it  is  fair  to  assume,  in  the  absence 
of  contrary  showing,  that  the  vein  or  veins  will 
continue  to  extmd  upward  at  the  same  angle 
as  exhibited  below. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  %  101.] 

4.  Mines  and  MtKERALs  9=>3S(14)— Presuup- 
mvE  RioHT  TO  Ore— Opinion  of  Witnesses. 

Ore  presumptively  belonging  to  defendants, 
because  beneath  tfae  surface  of  their  claims,  can- 
not rightfully  be  taken  from  tliem.  because  the 
owners  of  an  adjoining  claim  produce  witnesses 
eatertaioing- the  opinion  thnt  the  vein  couiaio- 
iag  the  ore  has  its  npcx  in  the  adjacent  claim; 
the  presumption  favoring  defendants  cannot  be 
overturned  by  speculative  conjecture  or  intelli- 
gent guess. 

[Ekl.  Note.— For  other  coses,  see  Mines  and 
Minerals,  Cent  Dig.  1  lOL] 

Appeal  from  District  Court,  Cascade 
County;  J.  B.  Leslie,  Judg& 

Action  by  Leonle  B.  Barker  and  JL  P. 
Brown  against  Daniel  Condon  and  others. 
From  a  judgment  for  plaintiffs,  and  an  order 
denying  new  trial,  defendants  appeaL  Judg- 
ment reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  complaint 

This  action  was  brought  to  recover  the 
value  of  ore  taken  by  defendants  from  a  velu 
alleged  to  apex  in  the  Ripple  lode  mining 
claim,  owned  by  plaintiffs.  PlalntKFs  de- 
manded judgment  for  a  perpetual  Injunction 
and  for  the  value  of  the  ore  extracted. 

Defendants  in  their  answer  denied  that 
they  had  extracted  ore  from  any  vein  having 
its  apex  within  the  BIpple  lode,  and  denied 
generally  the  other  allegations  of  the  com- 
plaint. Further  answering,  the  defendants 
alleged  that  the  Montana  Gold,  Silver,  Plati- 
num &  Telurium  Mining  Company  was  tlie 
owner  of  the  Tom  Hendricks  and  the  Sixteen 
to  One  lode  claims,  which,  at  the  times  men- 
tioned In  the  complaint,  were  under  lease  to 
the  defendants;  that  the  Sixteen  to  One  lode 
lies  between  the  Tom  Hendricks  lode  and  the 
itipple  iode;  that  the  vein  from  which  the 
defendants  extracted  the  ore  in  dispute  is  the 
Sixteen  to  One  claim  and  Tom  Hendricks 
claim,  and  within  the  exterior  boundaries 
thereof  extended  vertically  downward ;  and 
that  no  ore  was  taken  from  said  vein  out- 
side of  vertical  planes  drawn  through  the 
end  Hues  of  said  claims. 

The  case  was  tried  to  the  court  and  a  jury. 
At  the  conclusion  of  the  evidence  the  case 
was  dismissed  as  to  T.  C.  Power  and  Louis 
Heitnian,  originally  joined  as  defendauts. 
I'lalntlffs  offered  evidence  In  support  of  their 
contention  that  the  vein  from  which  the  ore 
was  taken  had  its  apex  In  the  BIpple  claim 
and  was  disclosed  In  a  little  tunnel  within 
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the  claim  and  near  corner  No.  4.  The  de* 
fendants  offered  evidence  tending  to  show 
that  the  rein  from  wblcb  the  ore  was  ex- 
tracted was  nearly  vertical,  and  that,  if  it 
maintained  the  same  dip  In  its  course  up- 
ward to  the  surface,  would  not  apex  within 
the  Ripple  lode.  At  the  conclusion  of  all  the 
evidence,  defendants  moved  for  a  directed 
verdict  on  the  ground,  among  others,  that 
there  was  no  evidence  to  show  that  the  vein 
from  which  the  ore  was  taken  had  ita  apex 
In  the  Ripple  lode.  This  motion  was  over- 
ruled. The  jury  brought  in  its  special  find- 
ings in  favor  of  plaintiffs.  The  net  value  of 
the  ore  extracted  was  found  by  the  referee  to 
whom  the  matter  was  referred  by  the  court, 
to  be  $144.05.  Thereafter  judgment  was  en- 
tered in  favor  of  plaintiffs.  This  appeal  is 
from  the  Judgment  and  from  the  order  deny- 
ing a  new  trial. 

J.  A.  Walsh,  of  Helena,  and  W.  P.  O'Leary, 
of  Great  Falls,  for  appellants.  Cooper,  Ste- 
phenson &  Hoover,  of  Great  Falls,  for  re- 
spondents. 

WORD,  District  Judge  (after  stating  the 
facts  as  above).  All  the  questtoas  raised  by 
the  assignments  of  error  are  resolved  In  fa- 
vor of  the  respondfflitB,  except  one,  aod  that 
Is:  Is  there  any  evidence  in  the  record 
showing,  or  tending  to  show,  that  the  vein 
from  which  the  ore  was  taken  has  Its  apex 
within  the  Ripple  lode?  In  view  of  the  ad- 
mitted fact  that  the  ore  extracted  came  from 
beneath  the  surface  of  the  Tom  Hendricks 
and  Sixteen  to  One  claims,  respondents  con- 
cede that  the  burd^i  is  upon  them  to  estab- 
lish their  right  to  go  within  the  boundaries 
of  said  claims  and  extract  ore.  Have  the 
ptaintltts  and  respondents  discharged  this 
burden  resting  upon  them?  Have  they  estab- 
lished by  competent  or  any  evidence  the  ex- 
istence, within  the  lines  of  their  claim,  of  the 
apex  of  the  vein  or  of  that  portion  of  the 
vein  from  which  the  defendants  extracted 
the  ore  sued  for?  Upon  this  point  the  evi- 
dence oflTered  by  plalntlfls  Is,  In  substance, 
as  follows: 

John  W.  Wade  testified  that  he  had  sur- 
veyed the  Ripple  lode  and  the  tunnels,  shafts, 
and  upraises  made  by  plaintiffs  In  the  work- 
ing and  development  of  that  claim.  That 
Exhibit  C  for  plaintiffs  was  a  map  of  the 
Ripple  lode,  showing  these  workings,  drawn 
to  scale,  and  also  Included  the  Sixteen  to 
One  and  a  portion  of  the  Tom  Hendricks 
claims;  that  the  Ripple  vein  has  a  north 
and  south  course,  and  dips  east  Into  the 
mountain;  that  in  a  little  tunnel  about  20 
feet  long,  near  comer  No.  4  of  the  Ripple 
lode,  and  within  that  claim,  there  Is  a  well- 
defined  vein  about  18  Inches  or  2  feet  wide ; 
that  this  vein  carries  ore,  has  a  dip  to  the 
east  of  about  20  feet  In  100,  and,  in  the  opin- 
ion of  the  witness,  is  the  apex  of  the  Ripple 
vein  and  the  apex  of  the  vein  from  which 
the  ore  was  taken  beneath  the  surface  of 


the  Sixteen  to  One  and  Tom  Hendricks  lodes ; 
that  upon  Exhibit  C  the  witness  has  drawn 
a  red  line,  marked  "Apex  as  Developed  by 
Surface  Openings,"  to  Indicate  the  cropping 
or  upper  edge  of  the  apex  of  the  Ripple  vdn ; 
that  the  dotted  line  at  tlie  south  end  of  the 
claim  Is  an  extension  of  the  south  end  line, 
marked  "3"  and  "4,"  In  the  same  direction ; 
that  the  lines  in  red,  marked  "Big  Snowy 
Tunnel"  Indicate  the  workings  of  the  de- 
fendants beneath  the  surface  of  the  Sliteea 
to  One  and  Tom  Hendricks  claims.  The  wit- 
ness concludes  that  the  vein  in  the  little  tun- 
nel near  comer  No.  4  la  the  apex  of  tbe 
Ripple  vein,  and  the  same  vein  from  wbldi 
the  ore  In  dispute  was  taken,  because  It  has 
about  the  same  dip  and  the  same  character 
of  ore  as  has  the  vein  disclosed  In  the  Big 
Snowy  tunnel ;  because  the  vein  in  the  Utile 
tunnel  is  on  a  line  with  the  upraises  from  the 
rein  to  the  surface  farther  north  In  the 
Ripple  claim;  for  that  the  crosscuts  on 
the  surface,  and  made  by  the  Jokl  tunnel  for 
a  distance  of  nearly  200  feet,  and  by  the 
Tom  Hendricks  tunnel,  run  by  the  defend 
ants,  show  that  there  Is  no  other  vein  thai 
the  Ripple  vein  from  which  the  disputed  ore 
could  come;  that  the  Ripple  vein  always 
dips  Into  the  mountain,  that  is,  to  the  east; 
that  tbe  veins  t>elow  and  to  the  west  dip 
to  the  west,  and  that  there  Is  no  other  vdn 
which  could  apex  In  the  little  tunnel  near 
corner  Ma  4  except  the  Blpple  vein;  that 
most  of  the  opralngs  where  they  took  the 
dip  of  the  vein  are  necesfiirUy  short,  but 
that  the  dips  show  a  treaA  out  of  the  ground 
that  will  bring  the  apex  into  the  red  line 
marked  "Apex  as  Developed  by  Surface 
Openings";  that  In  the  Lower  tunnel,  at  a 
point  marked  "E-F*',  about  755  feet  north  of 
corner  No.  4,  the  vein  la  almost  vertical; 
that  beyond  the  soutli  end  line  of  the  Rtpple 
claim  the  development  woric  done  by  defend- 
ants shows  that  tbe  vein  turns  southwestern 
ly,  and  tbe  dip  of  the  vein  Is  about  61  feet  in 
100,  and  that,  keeping  that  dip,  it  would  apex 
below  where  It  does  apex  near  comer  No.  4 
of  the  Ripple  lode ;  that  at  the  point  "O-D" 
upon  the  map.  about  390  feet  north  of  cor- 
ner No.  4,  tbe  Ixiwer  tunnel  Is  about  250  feet 
deeper  than  the  Pierce- Westgard  tunnel ; 
that  in  this  distance  the  variation  Is  31  feet; 
that  the  Pierce-Westgard  tunnel  is  140  feet 
deeper  than  the  Weldell  tunnel,  at  the  point 
"C-D,"  and  that  between  these  tunnels  at 
this  point  the  vein  dips  from  20  to  25  feet; 
that  from  the  Weldell  tunnel  to  the  surface 
there  is  an  upraise  80  feet  In  length,  marked 
"Weldell  upraise" ;  that  the  dip  of  the  vein 
between  the  surface  and  the  Weldell  tunnel 
U  about  30  feet. 

On  cross-examination  the  witness  Wade 
testified,  in  substance,  as  follows:  That  the 
Weldell  tunnel  Is  about  160  feet  above  the 
Westgard  tunnel;  that  at  the  point  "O-D" 
there  Is  no  upraise  from  the  Westgard  tunnel 
to  the  Weldell  tunnel;  that  the  tiqi  of  the 


Digitized  by 


Uont) 


BARKER  V.  CONDON 


911 


Linquist  upraise  Is  141  feet  above  the  West- 
gard  tnnnel,  figured  vertically;  that  at  tbe 
point  marked  "E-F  Upraise  to  Surface"  tbe 
velD  is  vertical  between  the  Lower  ttumel 
and  the  Westgard  tunnel,  and  between  the 
Westgard  tunnel  and  the  surface  there  Is 
a  dip  of  16  feet,  or  20  feet  in  a  distance  of 
60  feet,  and  below  It  is  nearly  vertical;  that 
wt  the  Wetdell  upraise  It  Is  161  feet  from  the 
Westgard  tunnel  up  to  the  Weidell  tunnel, 
and  from  the  Lower  tunnel  up  to  the  West- 
gard tunnel  It  Is  253  feet;  perpendicularly 
it  is  about  30  feet  shorter,  the  dip  being  about 
10  feet  In  100;  that  at  the  point  "C-D,"  tne 
last  cross-section  going  south,  there  Is  more 
variation  between  the  tunnels  than  at  any 
other  point;  that  at  the  point  where  the 
Lower  tunnel  as  projected  crosses  the  south 
end  line  of  the  Ripple  claim,  It  Is  253  per- 
pendicularly, and  about  35  feet  laterally  t>e- 
low  tbe  Westgafd  tunnel;  that  at  the  point 
where  the  Jokl  tunnel  cuts  the  vein  It  is 
about  90  feet  vertically,  and  about  15  feet 
laterally,  above  the  Westgard  tunnel;  tbat 
the  red  line  marking  the  theoretical  apex 
la  about  65  feet  from  where  the  Jokl  tunnel 
crosses  the  drift  oo  the  vein ;  that  the  wit- 
ness has  DO  knowledge  of  the  Klpple  vein 
coming  to  the  surface  at  any  point  between 
the  W^^deU  upraise  and  the  south  end  line 
of  the  Bipple  claim,  a  distance  of  387  feet; 
that  tbe  witness  does  not  know  where  the 
vein  exposed  in  tbe  Jokl  tunnel — ^the  upper* 
most  tunnel — comes  to  the  surface ;  that  the 
vein  shows  in  the  south  drift  from  tbe  Jokl 
timnel  for  a  distance  of  112  feet;  tbat  the 
south  end  of  this  drift  from  the  Jokl  tunnel 
is  not  directly  over  tbe  Westgard  tunnel,  but 
very  close  to  It;  that  It  lacks  2,  or  3,  or  5 
feet  of  being  directly  over  that  tunnel ;  that 
tbe  perpendicular  distance  from  the  south 
end  of  this  drift  to  the  Westgard  tunnel 
Is  about  120  feet;  that  the  vein  continues 
beyond  tbe  south  end  of  the  drift;  tbat  the 
lead  may  turn  to  the  right,  but  tbe  vein 
continues;  that  at  the  nio^st  southerly  part 
In  this  drift  from  the  Jokl  tunnel,  as  shown 
upon  the  map  (plaintiffs'  Exhibit  C),  the 
Westgard  tunnel,  the  Barker  winze  below  the 
Westgard  tunnel,  and  the  Joki  drift,  are  al- 
most in  a  perpendicular  line,  that  Is  to  say. 
the  vein  disclosed  in  each  Is  nearly  per- 
pendicular; that  tbe  lead  after  it  leaves  the 
Ripple  claim  on  the  south  makes  an  abrupt 
turn  to  the  right  of  45  degrees,  and  shows 
a  slope  of  61  degrees,  to  the  end  of  the 
BlppIe;  that  In  tbe  little  tunnel  near  cor- 
ner No.  4  of  the  Ripple,  the  vein  is  18  or  20 
Inches  wide;  that  the  little  tunnel  runs 
across  the  vein ;  that  the  vein  dips  Into  the 
hill;  that  only  5  or  6  feet  of  this  vein  are 
exposed;  that  the  vein  has  a  dip  of  21  or  22 
feet  to  the  100,  a  very  decided  dip;  that 
this  little  tunnel  is  15  or  16  feet  from  comer 
No.  4;  that  the  dlCTerence  In  elevation  bc- 
twem  the  point  where  the  apex  line,  the  red 
line,  crosses  the  south  end  line  and  the 


Westgard  tunnel  Is  825  feet;  that  In  this 
distance  there  are  no  developments  to  show 
where  the  vein  Is ;  that  we  have  a  measure- 
ment of  23  feet  to  the  100  between  defend- 
ants' and  plaintiffs'  workings,  which.  If  main- 
tained to  the  surface,  would  bring  the  apex 
close  to  the  vein  In  the  little  tunnel  near 
comer  No.  4. 

On  further  cross-examination,  the  witness 
Wade  testified  tbat  at  the  point  H.  about 
210  feet  north  from  corner  No.  4,  the  pitch 
from  the  Westgard  tunnel  to  the  Joki  tunnel 
Is  8  feet  In  100;  that  the  pitch  from  the  Joki 
tunnel  to  the  theoretical  apex  Is  about  60 
feet  In  100;  that  the  witness  wishes  the 
jury  to  undersiund  that  at  the  point  H  he 
has  no  Idea  or  conception  or  belief  that  the 
apex  of  the  vein  at  that  point  would  reach 
the  apex  Indicated  by  the  red  line;  that  to 
what  extent  the  actual  apex  will  leave  the 
theoretical  apex  line  between  the  Weidell 
upraise,  and  the  end  line  of  the  claim  cannot 
be  told ;  that  the  wave  of  the  lead  as  Indicat- 
ed below,  and  particularly  as  indicated  at 
the  point  beyond  tbe  line  of  the  Ripple 
groimd,  might  do  anything  and  still  reach 
what  Is  the  apex  right  here  In  the  little  tun- 
nel ;  that  It  Is  all  theoretical  except  from — 
"this  point  to  this  point"  "Q.  When  you  say 
'this  point,'  what  do  you  ro^an?  A.  I  mean 
the  point  over  the  Weidell  upraise.  It  is  all 
conjecture  as  to  tbe  actual  position  beyond  the 
development  in  the  Ixrwer  tunnel.  Q.  Does  the 
vein  in  tbe  little  tunnel  dip  to  the  point  marked 
'3'  at  the  southerly  end?  A.  No.  It  dips  to 
the  east.  It  is  not  my  coateotioD,  and  not  that 
of  any  of  our  witnesses,  tbat  the  little  vein  has 
the  same  dip  of  the  other  one.  It  is  all  conjec- 
ture as  to  the  actual  position  beyond  the  develop- 
ment in  tbe  Lower  tunnel,  or  that  the  other  pne 
maintains  its  dip  ontU  it  reaches  there.  I  am 
sure  it  will  not.  After  it  reaches  this  point 
it  will  rise  a  short  distance  and  then  will  strain 
up  and  fall  back  as  it  always  does.  Q.  Now, 
Mr.  Wade,  it  being  375  (387)  feet  tnm  the  Wei- 
dell upraise— your  last  observation  and  this 
little  tunnel— and  approximately  400  feet  from 
that  tunnel  down  to  the  Big  Snowy  tunnel,  and 
all  that  is  undeveloped;  nothing  to  show  the 
trend  or  dip  of  the  vein,  and  aa  you  lay  these 
veins  are  liable  to  dip  ovn  and  strain  up,  how 
can  you  base  any  theory  upon  which  you  can 
say  to  the  jury  that  the  apex  is  in  any  particu- 
lar place?  A.  Well,  it  is  impossible  for  any 
mortal  man  to  tell  to  what  extent  that  vein  wiU 
wave  and  in  what  particular  manner  it  will 
come  to  tiic  surface  and  reach  the  point  we  have 
Indicated  here.  In  what  manner  it  will  readi 
there  no  mortal  man  can  tell  until  it  is  develop- 
ed am\  run  through;  but  it  is  plain  to  miy 
mind  tbat  it  does  r<-ach  there,  bccausp  this  apex 
belongs  to  something,  and  if  it  doesn't  belong 
to  something  else  is  the  neighborhood,  it  must 
belong  to  this  lead." 

Other  witnesses  called  by  plaintiffs  gave 
support  to  the  testimony  of  Mr.  Wade  upon 
the  question  here  considered.  Gus  Weidell,  a 
witness  for  plaintiffs,  testified  on  his  direct 
examination  tbat  at  the  point  In  the  Big 
Snowy  tunnel,  referred  to  by  both  Wade  and 
Leininger  as  a  place  where  the  vein  had  its 
greatest  dip,  there  did  not  seem  to  be  any 
walls ;  that  there  were  no  solid  walls. 
Charles  W.  Helmick  testified  tbat  there  was 
a  vein  definitely  disclosed  on  the  north  side 
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of  tbe'  little  tnnnel  near  corner  No.  4 ;  that 
tbe  ground  at  that  point  was  pretty  badly 
shattered ;  that  there  was  a  more  or  less  de- 
fined wall  on  tbe  east  side;  that  tbe  vein  was 
IS  or  ^  Inches  wide,  with  an  eastern  dip. 

A  sammary  of  plaintiffs*  evidence  discloses 
that.  In  the  little  tunnel  near  corner  No.  4, 
the  ground  Is  pretty  badly  shattered ;  that 
this  tunnel  is  about  20  feet  long;  that  a  vein 
is  disclosed  tbereln  having  a  more  or  less  de- 
fined wall  on  the  east  side;  that  this  vein  has 
not  been  developed  laterally;  that  It  dips  to 
the  east:  that  the  nearest  surface  opening  on 
the  rein  is  the  Weldell  npralse,  387  feet 
north:  that  the  next  point  where  the  Ripple 
vein  conies  to  the  surface  is  the  Llnqulst  up- 
raise. 210  feet  north  of  tbe  Weldell  upraise ; 
and  that  the  next  and  last  point  where  the 
vein  reaches  the  surface  is  the  Pierce  and 
Westgard  upraise,  105  feet  north  of  tbe  Llii- 
qulRt  raise;  that  at  the  Pierce  and  Westgard 
upraise  the  Lower  tunnel  is  about  250  feet 
below  the  Westgard  tunnel,  and  the  West- 
gard tunnel  is  about  00  feet  below  the  sur- 
face. The  Weldell  tunnel  at  the  Weldell  up- 
raise is  about  80  feet  below  the  surface;  the 
Westgard  tunnel  about  140  feet  below  the 
Weldell  tunnel,  and  the  Lower  tunnel  about 
250  feet  below  the  Westgard  tunnel.  At  the 
point  where  the  Jokl  tunnel  cuts  the  vein, 
the  distance  to  the  surface  Is  about  00  feet, 
the  Westgard  tunnel  is  about  100  feet  below 
the  Jokl  tunnel  at  this  point,  and  the  lower 
tunnel  about  240  feet  below  the  Westgard 
tunnel.  At  the  Pierce  and  Westgard  upraise 
the  vein  Is  vertical  between  the  lower  and 
the  Westgard  tunnels;  and  between  the 
Westgard  tunnel  and  the  surface,  a  distance 
of  about  00  feet,  the  vein  departs  30  feet 
tnin  the  rertlcai  At  the  Weldell  upraise 
tbe  vein  dips  about  40  feet  between  the  lower 
tunnel  and  the  Weldell  tunnel,  a  distance  of 
about  800  feet;  from  the  Weldell  tunnel  to 
the  Burfiice  the  dip  of  the  vein  la  greater. 
Going  south  from  the  Weldell  upraise,  the 
vein  straightens  up.  At  a  point  about  40  feet 
north  of  the  line  of  the  Ripple  claim  between 
comers  4  and  5,  the  vein  is  nearly  vertical, 
and  It  maintains  this  position  for  a  distance 
of  150  feet  or  more,  going  south  in  and 
through  the  ground  claimed  by  the  defend- 
ant& 

It  ]  It  is  to  be  noted  that  at  the  place  id 
the  defendants'  claims  from  which  the  dis- 
puted ore  was  mined,  east  of,  and  a  distance 
horizontally  of  about  120  feet  from  the  vein 
in  the  little  tunnel,  and  over  400  feet  beneath 
the  surface,  the  vein  is  nearly  vertical ;  and 
that,  if  It  maintains  the  same  dip  to  the 
surface,  it  will  come  up  within  the  surface 
boundaries  of  defendants*  claims.  From  the 
whole  evidence  offered  by  plaintiffs,  we  con> 
dude  that  It  does  not  appear  even  probable 
that  the  apex  of  the  vein  from  whldi  the 
ore  was  takoi  Is  within  the  Ripple  claim. 
Going  south  from  the  Wtidell  upraise  to- 
wards the  vein  In  the  little  tunnel,  a  distance 
of  387  feet,  no  one  can  say  from  the  develop- 


ment now  upon  the  Ripple  claim  where  the 
Ripple  vein  will  apex,  much  lees  that  It  will 
apex  in  the  red  line  marlced  upon  the  map, 
"Apex  as  Developed  by  Surface  Openings." 
True,  as  disclosed  in  the  Pierce- Westgard  and 
Weldell  upraises,  the  dip  of  the  vein  Is 
greater  as  it  nears  the  surface;  but  at  no 
point  south  of  the  Weldell  upraise  does  the 
vein  as  It  appears  In  the  tunnels  or  the  stopes 
have  a  dip  which,  if  maintained  to  the  sur- 
face, would  bring  it  out  on  or  near  tilie  the- 
oretical apex  line.  At  the  south  end  of  plain- 
tiffs* claim  the  vein-  Is  nearly  vertical  It  Is 
nearly  vertical  in  the  Big  Snowy  tunnel, 
drirrn  by  tbe  defendants,  and  does  not  make 
a  turn  or  bend  to  the  west  until  beyond  the 
point  where  It  Is  cut  by  plaintiffs'  south  end 
line  continued  In  lt«  own  direction.  At  most 
we  have  an  opinion  or  belief  declared  plain- 
tiffs' witnesses  that  In  some  way,  not  made 
to  api>ear  by  any  development  work  now 
existtiie,  the  apex  of  the  velu  from  whldi 
defendants  took  the  ore  sued  for  Is  In  plain- 
tiffs' claim,  and  Is  shown  la  the  little  tnnnel 
near  comer  No.  4.  But  this  vein  In  the  little 
tunnel  has  never  been  developed  so  much  as 
a  foot  beyond  the  tunnel  walls.  Whether 
tt  persists  or  disappears ;  whether  It  stralRht* 
ens  up  or  flattens  out — are  all  matters  of  con- 
jecture. 

r2}  If  plaintiffs  had  been  found  extracting 
ore  from  a  vein  beyond .  their  side  lines  and 
beneath  the  surface  of  defendants'  claims, 
the  presumption  would  be  against  them,  and, 
prima  facie,  they  would  l>e  trespassers  until 
tbey  made  It  appear  that  they  got  there  by 
following  tbe  lode  on  Its  dip  from  Its  apex 
within  their  lines.  In  order  that  a  vein  may 
be  followed  extra  laterally.  Identity  throoeh- 
out  is  ess«>ntlnl.  Butte  &  Boston  MIn.  Co. 
V.  r^xlnpton.  23  Mont  177,  58  Pac.  Ill,  75 
Am.  St.  Rep.  505. 

f31  Not  only  are  the  defendants  prima 
fnde  entitled  to  all  ore  beneath  the  surface 
of  thpir  claims  (Moloney  v.  King,  25  Moiit. 
1S8,  B4  Pac.  351 ;  Parrot  S.  &  C.  Co.  v.  Helnze. 
25  Mont  130.  &i  Vac  32G,  53  L.  R.  A.  401. 
87  Am.  St.  Rep.  380;  Maloney  v.  King,  30 
Mont.  IGl,  76  Pa&  4;  Anaconda  Mln.  Co. 
V.  Pilot-Butte  Mln.  Co..  52  Mont  184,  156 
Pac.  409),  but  as  a  working  hypothesis  It  la 
fair  to  assume.  In  the  absence  of  a  contrary 
showing,  that  tbe  vein  or  veins  there  found 
win  continue  to  extend  upward  at  the  same 
angle  as  exhibited  below.  Brewster  v.  Shoe- 
maker. 28  Colo.  170,  &3  Pac.  300.  311«  53  U  R. 
A.  793,  89  Am.  St  Rep.  188. 

14]  In  any  event,  ore  presumptively  be- 
longing to  defendants,  because  beneath  the 
surface  of  their  claims,  cannot  rightfully 
be  taken  from  them,  for  that  the  owners  of 
an  adjoining  claim  have  produced  witnesses 
who  entertaUi  the  opinion  that  the  v^ 
containing  the  ore  has  Its  apn:  In  this  adjacent 
claim,  and  this  presumption  which  attends 
defendants  "is  not  overturned  by  speculative 
omjectnre  or  InteUigmt  guess.**   H^naa  t. 
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B.  &  H.  Co..  SO  Hont  484.  488.  77  Pa&  421, 
423;  Collins  v.  Bailey,  22  Colo.  App.  149, 
125  Pac.  543. 

Thnt  plnlnHffs  might  by  work  done  upon 
their  vein  from  Its  apex  down  to  the  disputed 
territory,  furnish  substantial  evidence  that 
their  claims,  as  to  the  identity  of  their  vein 
with  the  vein  found  in  defendants'  ground, 
are  well  founded  need  not  be  questioned 
bere;  it  aufflces  that  they  have  failed  to 
preRent  aurh  evidence  In  this  suit,  and  as  it 
appears  they  have  presented  all  the  evident 
nt  this  time  avnllnble  to  them,  it  follows  that 
the  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  dlrectiona  to  dismiss 
the  complaint   It  Is  so  ordered. 

Reversed  and  remanded. 

BANNER  and  HOLLOWAY,  JJ.,  concur. 
Hon.  R.  T.RE  WORD,  a  Judge  of  the  First 
Jndlolal  District,  sat  In  place  of  the  Chief 
Justice. 


(U  Uont.  1) 

PADOEN  T.  MUROITTBOYD  et  aL 
(No.  87T&) 

(Supreme  Court  of  Montana.    Jane  12,  1917.) 

1.  Appeal  and  Ebrob  *=32.12<2)-nBvii:w— 
EvinrucF!— OnJEcnoN— Aroument. 

\\'hppe  objpctlnn  to  thp  admission  of  pTidence 
went  to  the  deitrw  of  evidence,  and  the  arpiiment 
on  npppni  went  to  its  competency,  thp  appeltnte 
conrt  will  not  con-'ider  propriety  of  the  rulings 
admittins  the  evidence.  I 
IVA.  Note.— For  other  caaeB.  see  Apiieal  and 
Error,  Cent  Pip.  IS  1430,  14.^1.]  | 

2.  Appeai,  and  Eruob  ®=sSW  —  Hktiew  —  i 
Matters  CoNfiinEBED— iNRTRncnoNS.  I 

Where  no  criticism  Is  made  of  the  ingtmc- ' 
tions  at  the  time  of  their  settlement,  they  be-; 
come  the  law  of  the  case  on  appeal. 

[Kd.  Note.^Por  other  caxea.  see  Appeal  and 
Error,  Cent.  Dig.  »  1524.  a405.]  , 

8.  Covenants  «=>122—Bbbach— Evidence— ■ 

sufkicie.mct.  ! 
In  an  actioa  for  damagu  alleging  the  breach 
of  covenants  of  warranty  in  a  dml  in  thnt  a 

Sranary  wbi<-b  was  on  the  land  when  purchased 
ad  been  aubsequently  removed  by  the  vernier's 
tenant  who  claimed  it  as  bis  personal  property, 
evidence  held  to  show  that  the  granary  was  the 
personal  property  of  such  tenant,  and  tliat  this 
was  known  to  the  purchaser  nt  the  time  the 
conveyance  was  made  to  bim,  both  from  informs* 
tiun  received  by  him  and  the  manner  In  which  it 
rested  upon  the  land. 

[Kd.  Note.— For  other  caoea,  see  Covenants. 
Cent.  Dig.  S  224-1 

4.  FixTusES  ^=>4— Elements: 

As  a  general  rule,  the  manner  of  an  at- 
tachment to  realty,  the  adaptability  of  the  thing 
attached,  to  the  use  to  which  the  realty  is  ap- 
plied and  the  intention  of  the  one  making  the 
attachment  determine  whether  the  thing  attach- 
ed is  realty  or  personalty. 

pOd.  Note.— For  other  cases,  s^  Fixtures, 
Cent,  Dig.  S!  3,  6.] 

Appeal  from  District  Court,  Flathead 
County ;  T.  A  Thompson.  Judge. 

Action  by  Guy  E.  Padden  against  Dora 
Mnrglttroyd  and  another.  From  a  judgment 
for  plaintlET  and  an  order  denying  a  motion 


for  new  trial,  defendants  appeal.  Reversed 
and  remanded. 

J.  H.  Stevens,  of  Kallspell,  for  appellants. 
H.  A.  Paddock,  of  Poison,  for  respondent. 

RRANTLY,  O.  J.  On  August  28.  1913,  the 
defendants  executed  a  warranty  deed  to  80 
acres  of  land  situate  in  Flathead  county,  and 
delivered  It  to  the  Flathead  County  State 
Bank  at  Poison.  Mont,  with  instructions  to 
deliver  the  same  to  the  plaintiff  upon  bis 
fulfllllng  on  or  before  January  10.  1914,  the 
conditions  embodied  In  a  written  eficrow 
agreement  between  the  plaintiff  and  the  de- 
fendants which  accompanied  the  deed. 
These  conditions  were:  Thnt  the  plaintlflC 
would  pny  the  defendants  $.1,200  as  the  pur- 
chase price  of  the  land,  fl.OOO  upon  the  ex- 
ecution and  deposit  of  the  deod,  >500  on  or 
before  January  10,  1914.  with  Interest  at  the 
legul  rate  on  $2,200  from  the  date  of  the  de- 
posit of  the  deed,  until  that  time,  and  ex- 
ecute and  deliver  to  defendants  a  flrst  mort- 
gage upon  the  land  to  secure  the  payment  of 
$1,700.  the  balance  of  the  purchase  price, 
which  was  to  become  due  and  payable  with- 
in five  years.  The  plaintiff  having  fulfilled 
the  conditions,  the  deed  was  delivered  to 
him  and  be  entered  Into  iwssesslon  of  the 
land  on  or  about  January  6.  1914.  Prior  to 
the  sale  to  the  plaintiff  the  land  had  been 
occupied  by  B.  F.  Kashner  as  lessee  of  the 
defendants.  When  the  deed  was  executed 
the  term  of  the  lease  had  not  yet  expired. 
In  order  to  be  able  to  deliver  possession  to 
the  plaintiff,  the  'defendants  secured  from 
Knshner  a  release  of  his  rights.  Kashner 
owned  adjoining  lands.  He  had  theretofore 
constructed  thereon  a  granary,  described  as 
14  feet  in  width  by  IC  feet  In  length,  with  a 
shingle  roof  sloping  from  a  height  of  11  feet 
In  front  to  9  feet  in  the  rear.  It  was  con- 
structed upon  heavy  Umbers  which  were  de- 
signed to  serve  as  skids  so  that  It  could  be 
moved  from  place  to  place  as  occasion  re- 
quired. During  the  term  of  his  lease.  Kash- 
ner had  moved  It  from  hts  own  land  to  that 
in  controversy.  When  the  lease  was  sur- 
rendered, the  granary  wns  not  removed,  but 
It  was  understood  by  Kashner  and  the  de- 
fendants thnt  Kashner  could  remove  It  later. 
No  mention  was  made  of  the  granary  either 
In  the  deed  to  plaintiff  or  the  agreement  ac- 
companying it  A  sliort  time  after  plaintiff 
took  pos.sessIon,  Kashner  sought  to  remove 
the  granary  to  his  own  land.  The  plnlntlff 
refused  to  permit  him  to  do  so  and  proceed- 
ed to  convert  It  into  a  dwelling  house. 
Thereupon  Kashner  brought  an  action 
against  plaintiff  In  a  Justice's  court  In  claim 
and  delivery  to  recover  possession  of  It  with 
the  result  that  he  was  awarded  Judgment 
for  $150.  the  value  of  It  and  costs  taxed  at 
$18.50.  The  plalntlff  pald  the  Judgment,  and 
thereupon  brought  this  action  for  dnmngea, 
alle^ng  that  the  covenants  of  warranty  In 
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the  deed  had  been  broken  bj  defendants,  in 
that  the  granary  was  a  part  of  the  lands, 
tenements,  and  hereditaments  conveyed  by  It 
to  the  plaintiff,  The  defendants,  besides  de- 
nying that  they  had  breached  the  covenants 
In  the  deed  as  alleged,  averred  that  at  the 
time  of  the  execution  and  delivery  of  the 
deed,  tlie  granary  was  personal  property; 
that  plaintiff  knew  this  fact;  that  it  was  not 
owned  liy  the  defendants;  and  that  It  was  not 
conveyed,  or  intended  to  be  conveyed,  by  the 
deed.  There  was  Issue  by  reply.  At  the 
trial,  the  plaintiff  had  verdict  and  Judgment 
for  $10:>.60  and  costs,  taxed  at  $156.60.  De- 
fendants have  appealed  from  the  Judgment 
and  an  order  denyli^  their  motion  for  a  new 
trial. 

[t]  The  integrity  of  the  judgment  la  as- 
sailed on  the  grounds  that  the  trial  court 
erred  to  the  prejudice  of  the  defendants  in 
admitting  certain  evidence,  and  that  the  ver- 
dict is  contrary  to  the  evidence.  We  shall 
omit  consideration  of  the  propriety  of  the 
rulings  admitting  the  evidence,  for  the  rea- 
fion  that  the  argument  of  counsel  in  this  court 
presents  a  question  wholly  different  from 
that  raised  by  his  objection  at  the  trlaL  The 
plaintiff  was  permitted  to  testify  as  to  what 
the  result  was  in  the  Justice's  court,  includ- 
ing the  amount  of  the  Judgment  recovered 
against  him  and  the  fact  that  he  had  paid  it. 
The  objection  was  that  this  waa  not  the  best 
evidence;  whereas  the  argument  of  counsel 
goes  to  the  competency  of  the  evidence  to 
show  the  value  of  the  granary.  In  other 
words,  the  objection  went  to  the  degree  of 
the  evidence,  and  not  to  its  competency. 
The  ruling,  though  it  may  be  conceded  to 
have  been  erroneous  as  made,  may  not  be 
held  erroneous  on  a  ground  different  from 
that  submitted  to  the  trial  court 

[2]  The  vital  question  in  the  case  is  pre- 
sented by  the  second  contention.  The  theory 
upon  which  the  trial  proceeded,  as  Is  dis- 
closed by  the  instructions  submitted  to  the 
Jury,  was  this:  That  when  one  conveys  land 
to  another,  presumptively  all  buildings  per- 
manently resting  upon  It  are  Included  unless 
there  Is  some  reservation  or  exception  there- 
of made  In  the  instrument  of  conveyance, 
and  hence  that  the  burden  was  upon  the  de- 
fendants to  show  that  the  granary  was  the 
personal  property  of  Kasboer,  and  that  this 
fact  was  known  to  the  plaintiff  at  the  time 
the  conveyance  was  made  to  him.  We  shall 
not  stop  to  consider  whether  the  theory  upon 
which  the  trial  court  proceeded  was  the  cor- 
rect one  or  not  Since  no  criticism  was  made 
of  the  Instructions  at  the  time  of  their  settle- 
ment, they  became  the  law  of  the  case  for 
the  purpose  of  these  appeals. 

[3]  T^e  defendants,  we  think,  fully  sus- 
tained the  burden  cast  upon  them.  That  the 
granary  was  the  personal  property  of  Kash- 
ner  there  was  no  controversy.  Neither  was 
was  there  any  controversy  but  that,  as  be- 
tween him  and  the  defendants.  Its  character 
as  sncta  was  folly  nnderstood  and  reoognlxed. 


This  was  apparmt  both  from  the  statements 
of  the  defendants  and  from  the  plan  of  its 
construction  as  well  as  the  use  for  which  It 
was  intended,  viz.  to  be  moved  from  place  to 
place  as  occasion  or  amvenience  for  Its  use 
required,  as  was  usually  the  case  with  sn^ 
structures  in  that  community,  for  it  was 
erected  upon  skids  to  facilitate  this  mode  of 
uBe.  It  was  not  attached  to  the  surface,  nor 
was  it  resting  permanently  thereon.  Nether 
was  there  any  controversy  but  that  in  Au- 
gust, when  the  plaintiff  was  negotiating  for 
the  purchase  from  the  defendants,  he  went 
upon  the  land  and  observed  fully  the  situa- 
tion of  the  granary,  the  method  of  Its  con- 
st ruction,  and  the  use  to  which  it  was  then 
devoted.  It  was  situiired,  not  in  connection 
with  other  i)ermanent  buildings  or  improre- 
ments,  but  at  ah  Isolated  place  in  the  field 
where  the  grain  crop  for  that  year  bad  been 
threshed.  The  testimony  of  several  of  the 
witnesses  tended  strongly  to  show  that  at  the 
time  of  the  negotiations  in  August,  and  later, 
before  the  plaintiff  made  bts  second  payment 
and  took  posBession,  he  was  fully  informed 
of  Kashner's  rights.  Both  the  defendants 
and  the  notary  who  prepared  the  deed  and 
the  agreement  testiOed  categorically  that  the 
ownership  of  the  granary  was  fully  dis- 
cussed, and  that  It  was  understood  ttiat  It 
was  not  included  in  the  transaction.  These 
witnesses  all  testlSed  that  the  plaintiff  was 
fully  informed  that  the  land  was  under  lease 
to  Kashner;  that  he  owned  the  granary; 
that  after  the  papers  bad  been  prepared  and 
executed  ready  for  deposit,  It  was  noticed 
that  they  contained  no  mention  of  the  gran- 
ary; that  it  was  suggested  by  the  notary 
that  they  should  be  amended  by  Incoriwrat- 
ing  the  exception,  but  that  the  plaintiff  in- 
sisted that  this  was  not  necessary,  as  the 
situation  was  fully  understood.  Prior  to  -his 
taking  possession  and  during  the  month  of 
December,  the  plaintiff  occupied  other  land 
of  the  defendants  adjoining  that  in  ctratro- 
versy,  preparing  to  take  possession.  He  was 
then  informed  that  the  granary  belonged  to 
Kashner.  He  nevertheless  moved  It  and  con- 
verted It  into  a  dwelling.  Two  other  wit- 
nesses testided  that  during  the  winter  follow- 
ing the  purchase,  plaintiff  admitted  to  th^ 
that  while  he  knew  that  Kashner  owned  the 
granary,  since  It  was  not  mentioned  in  the 
contract  be  cou^u  bold  it  and  intended  to  do 
so.  The  statements  of  all  these  witnesses 
were  denied  by  the  plaintiff.  If  the  verdict 
rested  upon  this  conflicting  testimony  alone, 
there  would  be  merit  in  the  contention  of 
counsel  for  plaintiff  that  it  was  the  exclusive 
province  of  the  Jury  to  resolve  the  conflict, 
and  that  its  resolution  ol  It  became  binding 
on  this  court  When,  however,  we  consider 
the  undisputed  evidence  as  to  the  ownership 
of  the  granary,  the  plan  of  Its  construction 
manifesting  the  use  as  well  as  the  mode  of 
use  for  which  it  was  Intended,  and  the  man- 
ner In  which  it  rested  upon  the  land,  we  are 
compelled  to  the  conclusion  that  the  pTnlntlfff 
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fally  understood  the  character  of  It  as  per- 
sonal pn>[>ert7,  tbat  the  defendants  did  not 
Intend  to  c-otivnv  it  co  him,  aod  that  he  did 
not  acquire  title  to  it  by  bis  purchase.  His 
denial  of  the  statements  of  the  witnesses  was 
insufficient  to  orercome  the  Inference  made 
necessary  by  the  physical  facts,  wlilch  were 
not  controverted. 

[4]  In  Montana  Electric  Ck>.  t.  Northern 
Valley  Min.  Co..  61  Mont  266,  IBS  Paa  1017, 
it  was  said: 

"As  a  general  rule,  the  manner  <□  which  the 
attachment  is  made,  the  adaptsbtllt;  of  the 
thine  attached  to  the  use  to  which  the  realty  is 
applied,  aod  the  intention  of  the  one  making  the 
oltachment.  determine  whether  the  thing  attach- 
ed is  realty  or  personalty,"  , 

Accepting  this  as  the  determinative  rule, 
the  conclusion  must  follow  that  the  plaintiff 
Icnew  from  the  iKglnning  that  the  granary 
was  the  personal  property  of  Kashner.  True, 
the  granary  was  resting  upon  agricultural 
land  and  was  Intended  for  the  housing  of 
grain ;  but  the  character  of  its  construction 
and  the  manner  In  which  It  rested  on  the 
land  wholly  excluded  the  Idea  that  It  was  the 
intention  tbat  It  should  become  permanently 
affixed  to  It  The  evidence  therefore  wholly 
fails  to  Justify  the  verdict 

The  judgment  and  order  are  therefore  re- 
versed, and  the  cause  Is  remanded  to  the  dis- 
trict court  with  direction  to  enter  Judgment 
for  the  defendants. 

Reversed  and  remanded. 

SANNI!:B  and  HOLLOWAT,  JJ.,  concur. 


OTS  Cat  SU) 

CLINB  T.  LEWIS.  County  Anditor. 
(U  A.  4781.) 
(Supreme  Ooart  of  California.    June  6,  1917. 
Beheaiing  Denied  July  S,  1017.) 

1.  OmcBRS  «=S3100(2)— IncBEASK  OF  Coimn- 

SATION. 

Charter  of  Los  Angeles  County  (St  1913, 
p.  1500)  S  52,  providing  tbat  the  compensation 
of  any  elective  county  or  township  officer  shall 
not  be  increased  or  diminished  during  the  term 
for  which  he  is  elected,  nor  within  90  days  pre- 
ceding his  election,  makes  the  amount  of  com- 

Eiosation  such  an  officer  sball  be  entitled  to  dur> 
K  Ilia  term  of  office  depend  on  the  law  in  exist- 
ence on  the  ninety-firat  day  preceding  his  elec- 
tion. 

[Ed.  Note.— E>or  other  cases,  see  Officers,  Gent 
Dig.  i  154.] 

2.  CotJNTiEs  ^=»55  —  OBDxnAHOBB  —  Tucb  op 
Taking  Effect. 

Under  Const  art.  11,  §  7^,  subjecting  the 
provisions  of  county  charters  as  to  powers  and 
duties  of  supervisors  to  the  control  of  the  gen- 
eral laws.  Charter  of  Los  Angeles  County  (St. 
1913,  p.  1487)  art  S,  $  11,  requiring  the  board 
of  Bupervisors  to  provide  by  ordinance  for  the 
compensation  of  elective  officers,  etc.,  and  Pol. 
Code,  S  4058,  providing  for  the  enactment  of 
ordinances  by  the  initiative  process  and  also  for 
referendum  votes  upon  onlinances  passed  by  the 
board  of  supervisors,  and  providing  that,  with 
certain  exceptions,  no  such  ordinance  shall  go 
into  effect  before  30  days  from  its  final  passage, 
within  which  time  it  is  subject  to  referendum, 
MD  ordinance  of  the  board  of  supervisors  of  Los 


Angeles  county  fixing  the  salary  of  the  connty 
sheriff  was  not  in  force  as  an  enating  law  untu 
30  days  after  its  passage. 

[EO.  Note.— For  other  cases,  see  Oouitisa, 
Cent  Dig.  H  71,  72.] 

In  Bank.  Appeal  from  Superior  Court,  Ixw 
Angeles  Comi^;  Lewis  R.  Works,  Judge. 

Petition  for  writ  of  mandate  by  John  O. 
Cllne  against  Walter  A.  Lewis,  Auditor  of 
Los  Angeles  County.  From  Judgment  for 
petitioner,  respondent  appeals,  and  the  ap- 
peal Is  transferred  from  the  District  Oourt  ct 
Appeal.  Reversed. 

Thomas  Lee  Woolwine,  Dlst.  Atty.,  and 
Geo.  E.  Cryer,  Chief  Deputy,  Iwth  of  Los 
Angeles,  for  appellant.  Joseph  L.  Lewinsohn, 
Daniel  M.  Hunsaker,  and  Hunsaker  & 
Britt,  all  of  Los  Angeles,  for  respondent 

SLOSS,  J.  The  appeal  Iwfore  us  was  tak- 
en, in  the  first  Instance,  to  the  District  Court 
of  Appeal  for  the  Second  Appellate  District. 
The  Justices  of  that  court  differed  in  opinion, 
and  the  cause  was  accordingly  transferred  to 
this  court 

While  the  appeal  was  pending  in  the  Dis- 
trict Court  of  Appeal,  an  opinion,  of  which 
the  following  is  a  copy,  was  prepared  by  Pre- 
siding Justice  Conrey,  of  that  court; 

"This  is  an  appeal  by  the  respondent  in  the 
court  below  from  a  judgment  granting  the  peti- 
tioner** demand  for  a  peremptory  writ  of  man- 
date. 

"At  the  general  election  held  in  November, 
1914,  the  petitioner  was  elected  to  the  oi&ce  of 
sheriff  of  Los  Angeles  county  for  the  term  be- 
ginning January  4,  1915.  Claiming  tbat  his 
salaiTis  $5,000  per  year,  he  presented  demands 
computed  at  that  annual  rate  for  the  months  of 
January  to  November,  1815.  Appellant,  as 
county  auditor,  refused  to  audit  these  demands 
fuf&ay  sum  In  excess  of  a  salary  computed  at 
the  rate  of  $4,000  per  year. 

"Ordinsnce  -326  (New  Series)  of  the  county  of 
lios  Angeles,  as  adopted  by  the  board  of  super- 
visors under  date  of  June  2,  1913,  provided  for 
a  sheriff's  salary  which,  during  the  term  of  peti- 
tioner, was  to  be  $4,000  per  annum.  On  the  1st 
day  of  August,  1914,  tbe  t>oard  of  super^'isors 

gnssed  and  adopted  an  ordinance  amending  said 
irdinance  826,  and  thereby  providing  that  the 
snlary  of  the  sheriff  of  Ijor  Angeles  count.v 
should  be  $5,000  per  year.  We  are  cnllpd  upon 
to  determine  whether  this  latter  provision  ap- 
plies to  tbe  sheriff's  present  term  of  office. 

[I]  "Section  52  of  the  charter  of  Los  Angeles 
county  (Stats.  1913,  p.  1500)  states  that  'the 
compensation  of  any  elective  county  or  township 
officer  shall  not  be  increased  nor  diminished  dur- 
ing the  term  for  which  he  was  elected,  nor  with- 
in ninety  days  preceding  his  election.  *  *  •  * 
As  applied  to  the  sheriff,  this  plainly  means 
that  the  amount  of  compensation  to  which  the 
sheriff  shall  be  entitled  during  his  term  of  office 
Rhall  be  controlled  by  whatever  law  wan  in  ex- 
istence on  the  ninety-first  day  preccflinK  the 
election,  with  respect  to  the  salary  of  tbat  office 
for  and  during  the  ensuing  term.  August  1. 
1914,  was  the  ninety-fourth  day  preceding  tbe 
genernl  election  of  that  year.  If  the  ordinance 
passed  on  that  date  was  not  an  existing  law  for 
a  full  period  of  90  days  prior  to  November  3, 
1914,  it  cannot  be  the  law  under  which  petition- 
er may  claim  his  salary.  This  brings  ns  to  cer- 
tain qoestiona  nrisinz  under  tbe  provisions  of 
section  4058  of  the  Political  Code.  «nder  which 
it  is  claimed  that  tbe  ordinance  could  not  becon.e 
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a  law  antil  80  days  after  ite  final  passage  bj 

the  board  of  supervisors. 

"The  aiithorily  for  county  charters  is  derived 
from  section  7%,  art.  11,  of  the  state  Constitu- 
tion, and  it  is  there  declared  that  a  county  char- 
ter, wheu  duly  adopted  and  approved,  'shall  bu' 
pentetle  all  laws  incomriatent  with  such  charter 
relative  to  the  matters  provided  in  such  charter.* 
It  is  further  declared,  umont;  other  tbiDgs,  that 
county  charters  shall  provide  'for  the  powers 
and  duties  of  boards  of  mipervisors ;  •  •  • 
provided,  that  the  provisions  of  such  chnrters 
relating  to  the  powers  and  duties  of  boards  of 
aupfrvisors  and  all  other  county  oflicera  shall  be 
subject  to  and  contr<>ll«l  by  genera)  lawn.'  The 
charter  of  IjOH  Angeles  county,  in  article  3,  f 
11.  thereof,  declares  it  to  be  the  duty  of  the 
board  of  aupervisors  to  'provide,  by  ordinance, 
for  the  comiienxation.of  elective  officers  and  of 
its  appointees,  unless  siicb  compensation  is  oth- 
erwiso  rtxed  by  this  charter.'  It  is  conceded  that 
under  this  Kection  valid  ordinances  may  bo  pa^^a- 
ed  eF^tablisbine  the  salary  of  a  sheriff.  It  'is 
equally  clear  that  there  may  be  two  existing  and 
valid  urdinnuces  at  the  anme  time,  one  operntive 
with  reinject  to  the  current  term,  and  another 
postpniifd  in  its  operation  to  a  siibfietiuent  term. 

"The  charter  is  silent  n"  to  the  time  when  onli- 
nanees  shall  Inke  efferi  and  as  to  the  subjects  of 
initiative  and  referendum,  and  under  the  fnre- 
Koins  provifdons  of  the  Cnnstitntinn  thef4e  mat- 
ters are  subject  to  be  controlled  by  the  provuqons 
of  the  Political  Code  as  a  part  of  the  Kenernl 
law  of  the  stnte.  Section  40fi8  of  the  Political 
Code  provides  for  the  enactment  of  ordinances 
by  the  initiativ<>  process  and  also  for  referendum 
votes  upon  ordinances  passed  by  the  board  of 
snperrisnrs.  As  to  the  latter,  we  find  therein 
the  follnwin;;  provision:  That  no  ordinance  pass- 
ed by  the  board  of  supervisors  (with  exceptions 
not  applicable  In  the  present  caae)  'ahnll  fcn  in- 
to  effect  before  thirty  days  from  its  final  passage: 
and  if,  during  said  thirty  days,  a  petition  siftned 
by  qualified  electors  of  the  county  equal  to  ten 
per  cent,  of  the  entire  vote  cost  therein  for  all 
candidates  for  governor  of  the  state  at  the  last 
precedina:  general  election  at  which  a  Governor 
was  voted  for,  protestinir  ssalnst  the  passaee  of 
such  ordinance,  be  presented  to  the  board,  the 
same  shall  thereupon  be  suspended  from  going 
into  operation,  and  It  shall  be  the  duty  of  the 
hoard  to  reconsider  such  ordinance.  If  said 
board  shall  thereupon  not  entirely  repeal  said 
ordinance,  it  aiiall  submit  the  same  to  a  vote  of 
the  electors  either  at  a  general  election  or  a  spe- 
cial election  to  be  called  for  the  porpose,  and 
such  ordinance  shall  not  gn  into  effect  or  become 
operative,  unless  a  majority  of  the  voters  vot- 
ing upon  the  same  shall  vote  in  favor  thereof.* 
A  legislative  act  cannot  become  operative  on- 
til  it  has  become  a  law,  but  the  time  when  it 
becomes  operative  may  be  much  later  than  the 
date  when  it  becomes  a  law.  Thia  is  illustrated 
by  frequent  instances  where  legislative  acts  by 
their  own  terms  are  not  to  go  into  effect  until 
a  certain  date  named.  It  la  well  illustrated  by 
the  instance  to  which  I  have  referred  of  two 
laws  in  existence  at  the  same  time,  one  establish- 
ins  the  present  salary  of  a  public  office  and  an- 
other establbbing  the  future  aalar7  of  that  of- 
fice. The  Constitution  (article  11,  |  9)  clearly 
implies  that  there  must  be  a  law  in  force,  fixing 
the  compensation  of  every  county  and  township 
officer  at  the  date  of  his  election,  and  it  Impera 
tively  forbids  any  increase  of  that  compensation 
by  a  law  subsequently  enacted.  It  permits,  how- 
ever,  an  increase  of  compensation  to  the  person 
to  be  elected  to  the  ensuing  term,  and  if  such 
increase  is  provided  it  must  be  by  a  law  for 
that  limited  purpose  takes  effect  long  before  the 
expiration  of  the  current  term;  the  old  law  re- 
maining in  the  meantime  in  full  effect  as  to  the 
incumbent.  In  such  a  case  the  operation  of  the 
amended  law  is  postponed,  not  because  it  Is  un- 
constitutional, but  because  the  courts,  construing 
it  In  the  light  of  the  Constitution,  hold  that 
such  was  tba  intentioii  of  tlia  Leflslatiira.' 


,  Smith  T.  Mathews,  ISS  OaL  752,  7S7  1103  Pae 

199,  202]. 

"U'tivu  it  la  said  In  section  4058,  supra,  that 
no  ordinance  'sLaU  go  into  effect  before  thirty 
days  from  its  final  passoge.'  and  apiin  that, 
where  a  referendum  petition  has  been  nied,  'such 
ordinance  shall  not  go  into  effect  or  become 
operative,  unless  a  majority  of  the  voters  voting 
upon  the  same  shall  vote  In  favor  thereof.'  is 
it  merely  intended  that  the  operation  of  the  ordi- 
nance and  itii  enforceability  iii  any  concrete  case 
ahall  be  postponed?  Or  do  the  words  'sliall  go 
into  effect.'  or  'nhall  not  ro  into  effect,'  mean 
that  it  shall  not  be  an  existing  ordinance  in  any 
event  during  the  period  of  30  days  fruin  its  final 
passage  by  the  board  of  supervisurs.  and  'if  ref- 
erendum petition  be  filed)  until  further  approved 
at  the  referendum  election?  In  the  cnste  In  re 
Pfahier,  150  Cai.  71.  H4  [88  Pnc.  270,  275.  11  K 
It  A.  {.\.  S.J  10!12.  11  Ann.  Cas.  911],  the  Su- 
preme Court  pave  full  consideration  to  the  initia- 
tive and  referendum  provisions  of  the  charter  of 
the  city  of  IjOS  Angeles  and  expressed  it"«  \iew 
an  to  the  effect  of  such  provisions  as  fallows: 
'The  effect  of  the  provisions  of  the  Los  Aneeles 
charter,  as  nmended,  is  to  give  the  letrislative 
power  vested  in  the  city  to  the  council  and 
mayor,  8*iiiject  to  such  eontnd  by  the  electors  as 
id  given  tliem  by  the  initiative  and  referendum 
pro\isions.  The  reserved  power  of  the  electors 
to  directly  enact  such  ordinances  as  the  conncll 
refuses  to  enact,  as  well  es  their  power  to  effec- 
tually  veto  onlinances  adopted  by  the  council, 
is  made  paramount  to  the  power  of  the  council 
and  mayor,  the  council  being  without  power  to 
repeal  or  amend  an  ordinance  so  enacted,  and 
the  objection  that  under  the  initiative  we  have 
**two  etpial  co-ordinate  lawmaking  bodies,  the 
one  alisolutely  independent  of  the  other,"  is 
therefore  without  foundation.  Thia  feature  ren- 
ders the  decWnn  In  Hx  parte  Anderson.  134  CnL 
«).  m  Pac.  1D4,  80  Am.  Rt.  Rep.  23n.  a  decision 
stronglv  relied  on  by  petitioner,  inapplicaMe.  for 
the  only  thing  decided  therein  was  that  there 
could  not  be  under  our  system  of  government 
two  equal,  co-ordinate  lawmaking  powers,  'each 
existiug  without  any  restrictions  the  one  upon 
the  other." '  The  analogy  suggested  in  the  fore- 
going quotation  between  the  referendum  and 
the  familiar  power  of  veto  tends  to  8U[M>ort  the 
view  that  an  ordinance  or  statute,  during  tbe 
period  when  It  remains  subject  to  referendum, 
has  no  validity  as  a  law,  for  it  will  scarcely  be 
contended  that  bills  which  are  subject  to  execu- 
tive veto  have  any  validity  or  can  be  considt-red 
as  existing  laws  until  the  time  has  expired  with- 
iug  which  such  veto  might  be  exercised. 

"Section  4007  of  the  Political  Code  provides 
with  respect  to  county  ordinances  that  'no  ordi- 
nsnce  passed  by  the  board  aliall  take  effect  with> 
in  less  than  fifteen  days  after  its  passage,*  and 
further  provides  for  publication  of  each  or<li- 
nnnce  within  said  period  of  15  days.  If  the 
referendum  provisions  of  section  405S  do  not 
have  the  effect  to  postpone  for  30  days  after  its 
passage  the  time  when  an  ordinance  becomes  a 
law,  and  if  in  a  given  cai^e  the  referendum  peti- 
tion be  filed  within  the  .30  days,  but  more  than 
15  days  after  tbe  dote  of  tbe  passage  of  the  ordi- 
nance, then  the  effect  of  a  subsequent  unfavor- 
able vote  upon  the  ordinance  at  tne  referendum 
election  will  be  that  of  a  repeal  of  an  existing 
law;  on  the  other  hand,  a  favorable  vote  by  the 
electors  will  not  be  a  part  of  tbe  process  of 
enactment  of  the  law,  but  will  be  merely  a  re- 
fusal to  veto  such  existing  law.  The  language 
of  tbe  statute  does  not  require  that  we  adopt 
a  view  so  far  out  of  harmony  with  the  theory 
of  referendum  legislation.  Where  the  law  gov- 
eming  the  process  of  enactmoit  requires  some- 
thing to  be  done  before  tbe  proposed  enactment 
shall  take  effect,  it  generally  means  that  tbe 
enactment  shall  not  be  a  law  until  that  thing 
has  been  done,  line,  where  the  statute  provif 
ed  that  a  county  ordinance  should  not  take  effect 
until  It  had  been  published  in  its  entireb,  and 
the  entire  ordinance  was  not  published.  It  was 
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treated  as  a  nonexIntlDr  ordlnaace.    Paople  t. 

BuKBelt.  74  Oil.  57S  118  I'oc.  auS.l 

12]  "It  is  mv  c<in(iu!<ion  that  tne  ordinance 
psrMd  b;  a  vote  of  tbe  bonni  of  supervlwrs  on 
AusiiHt  1,  ini4.  amending  Ordinance  ^6.  vaa 
not  In  any  aouiie  in  force  an  an  existing  biw  until 
a  tlm?  lexs  tliiiD  00  dnya  preoedins  petitioner's 
elfotion  as  ulirriff :  and  timt  Wik  Bnlary  for  the 
current  term  is  not  to  be  measured  by  that 
amendment. 
"The  JiidgmeDt  should  be  reversed." 

The  quoted  opinion  contains  an  adequate 
statemrat  of  the  facts  Involved  In  the  con- 
troversy. We  thhik.  too,  that  the  learned 
presiding  Justice  made  correct  disposition  of 
the  legal  quefdlons  presented.  We  adopt  his 
opinion  na  the  expression  of  our  own  views, 
adding  merply  the  statement  that  the  conclu- 
sion reached  Is  In  hnrmoay  TPlth  the  dedslon 
of  this  court  In  Harrison  v.  C^lgan,  148  Cal. 
€0.  K2  rac,  074. 

The  judgment  is  reversed. 

We  oononr:  SHAW.  J.;  MBLTIN,  J.; 
HEXSHAW,  J. 

ANOELT/VPTT.  C.  J.  I  eoncar.  Were  the 
4|aestlon  a  new  one  In  this  state,  I  would 
feel  very  douhtful  as  to  the  correctness  of 
the  concloiilon  as  to  the  proper  construction 
«f  the  charter  provision  Involved.  Xt  seems 
to  me,  however,  that  the  constmctlou  that 
must  be  (^ven  to  section  S2  of  the  Loa  Ange- 
les county  charter,  so  far  as  pertinent  to 
the  case  at  bar,  is  determined  by  the  decl- 
cton  of  this  court  In  Harrison  r.  Colgan,  148 
C»1.  ro.  83  rac.  674.  I  do  not  think  that 
what  was  said  ita  to  when  the  salaries  there 
Involved  were  Increaaed  can  he  held  to  tte 
«blter  dl<^nm.  That  dedslon  was  rendered  In 
the  year  IfKVa.  The  I-os  Angeles  county  char- 
ter was  framed  and  submitted  to  and  ap- 
proved hy  the  electors  of  the  county  In  the 
year  1012.  In  all  material  respects  section 
52  thereof  Is  similar  to  the  provision  of  the 
ConfJtit'n'^'on  ronsldprert  In  Harrison  v.  Col- 
gan.  supra,  and  I  do  not  think  we  would  be 
warranted  In  holding  otherwise  thnn  that 
It  was  adopted  In  the  light  of  that  decision 
and  wirh  the  meonlng  given  thereby  to 
similar  langnage. 

U75  Cal.  a«) 

BELL  V.  ^TOLONEY  et  al.    (S.  F.  72.16.) 
(Supreme  Conrt  of  California.    June  7,  1017.) 

1.  Tbubts  €=»34f2>— Bank  Deposit. 

A  tnist  is  created  where  one  deposits  money 
la  the  bank  to  the  credit  of  herself  "or"  her 
daughter.  recHres  a  pastibook  on  which  their 
nnmes  are  written  and  ftives  directions,  accepted 
by  the  linnk.  that  the  deposit  slmll  be  paid  to  ei- 
ther of  them  on  prodnction  of  the  pflssbook. 

lEvl.  Note.— Fbr  other  cases,  see  Trusts,  Gent 
Dfg.  I  44.] 

2.  Gifts  «=»30(4)  —  **Gift  Intkb  Vivos"  — 
Bake  Deposit. 

A  valid  gift  inter  vlvoa  within  C^v.  Code, 
H  114f1  and  1147,  defining  gifts  and  providing 
how  they  may  l>e  made,  was  made  of  mooey  de- 
poalted  by  the  donor  in  a  bank  to  the  credit  of 
bcraelf  "or"  daughter,  where  the  daughter,  un- 


der directions  of  faer  mother  and  pursuant  to  her 
mother's  expressed  intent  to  make  a  gift,  re* 
duced  the  mooey  to  possession  and  reported  that 
action  to  her  mother. 

FEd.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  66. 

For  other  deflnitioos,  see  Words  and  Phrases, 
First  and  Second  Series.  Gift  Inter  Vivos.] 

3.  Witnesses    *=»24n(l)— Examination— I n- 

TEHBOOATIOM  BV  JUROE. 

Where  it  appears  to  the  judge  that  by  talcing 
part  in  the  examination  of  a  witness  he  may 
aid  in  bringing  out  the  truth  or  prevent  a  mis- 
underittiinding,  it  is  his  right  and  duty  to  take 
part  therein. 

[Ed.  Note.— Eor  other  cases,  see  Witnesses, 

Cent  Dig.  j|S  852,  856.)  * 

4.  Trial  <g=>29{3)— SxATEirenT  of  Couffr— In- 

TERROOATION  OF  WiTNKSS. 

Where,  In  an  administrator's  action  for 
conversion  of  money  beloncing  to  the  estate,  it 
appeared  that  n  witness  misunderstood  the  pur- 
port of  a  question  when  she  replied  that  she  had 
ao  interest  as  an  heir  in  the  money  sotifcht  to 
be  recovered,  it  was  not  erroneous,  as  a  prejudg- 
ment of  the  principal  issue,  for  the  court  to  in- 
terrogate the  witnens  and  inform  her  that  soch 
money  was  not  in  the  estate. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Gent 
Dig.  8  82.] 

Deportment  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  by  Andrew  J.  Bell,  a'dminlstrator 
of  the  estate  of  Catherine  McOutre.  deceased, 
against  Llllle  Rose  Moloney  and  another. 
From  Judgment  for  defendants  and  denial  of 
new  trial,  plalntliff  appeals.  Affirmed. 

F.  3.  Klerc^  of  San  Francisco,  for  appe- 
lant. Jos^h  Farry,  of  San  Frandscc^  tor 
respMidents. 

MELVIN,  J.  Andrew  J.  Bell,  as  adminis- 
trator of  the  estate  of  Catherine  McOulre, 
deceased,  brought  suit  for  the  alleged  conver- 
sion by  Llllle  Rose  Moloney  of  the  sum  ot 
$2,088.46.  which  he  alleged  to  have  been  the 
property  of  her  mother,  Catherine  McGuire. 
Xames  J.  Moloney  was  Joineid  as  a  defend- 
ant because  be  la  the  husband  of  said  Llllle 
Rose  Moloney.  It  Is  alleged  In  the  com- 
plaint that  Mrs.  McGolre  died  oa  or  about 
June  21.  1912;  that  during  her  lifetime  the 
money  here  in  dispute  was  deposited  with  a 
certain  banking  establlahment  to  the  credit 
of  Catherine  McOulre  or  14111e  R.  Moloney; 
and  that  the  latter  withdrew  and  converted 
the  fund  on  or  atwut  the  14th  day  of  March, 
1912.  By  the  answer  Mrs.  Moloney  admit- 
tC!d  the  withdrawal  of  the  sum  of  92.0SS.46 
from  the  bank,  but  averred  that  she  was  at 
the  time  of  snch  transaction  the  owner  and 
entitled  to  the  possession  of  sold  aum.  Fur- 
ther answering  defendants  averred  that 
Catherine  McGuire  during  her  lifetime  creat- 
ed a  trust  of  the  aum  deposited  whereby  it 
was  to  become  the  property  of  Mrs.  Moloney 
at  Mrs.  McGulre's  death;  and  it  was  also 
pleaded  that  during  hor  lifetime  Ura.  Mc- 
Guire bad  ma<de  a  valid  gift  of  the  iudd^  to 
Mrs.  Moloney.   The  case  waa  tried  by  tbe 


•For  other  esses  see  same  teple  sad  KBT-NUHBER  la  sU  Kar-NumbareA  Dlgeats  sad  ladesis 
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court  wltbotit  a  Jury,  and  Judgment  was  glT- 
en  and  entered  In  laTOr  of  defendants.  From 
this  Judgment  and  from  an  order  denying 
his  motion  for  a  new  trial,  tlie  plaintiff  ap- 
peals. 

The  court  found  that  In  August,  1897,  Cath- 
erine McGulre  and  LllUe  Rose  Moloney  de- 
posited $160  in  the  bank  to  the  credit  of 
both  of  them,  receiving  a  passbook  on  which 
their  names  were  written:  that  they  then 
and  there  in  writing  directed  the  banking 
corporation  to  pay  and  said  corporation 
agreed  to  pay  any  sum  or  sums  of  money 
then  or  thereafter  deposited  to  the  credit  of 
their  account  to  either  one  of  the  depositors 
who  should  demand  and  receipt  for  the 
same  and  produce  the  passbook ;  and  that 
on  March  14,  1912,  Mrs.  Moloney  withdrew 
$2,088.43,  the  balance  then  on  deposit,  and 
thereby  closed  the  account.  It  was  also 
found  that  at  the  time  of  the  original  de- 
posit it  was  Catherine  McGuIre's  intention 
to  create  and  she  did  create  a  trust  of  said 
deposit  in  favor  of  ber  daughter,  and  that 
upon  the  death  of  said  Catherine  McGaIre 
said  LllUe  Rose  Mol<mey  became  the  owner 
of  the  balance  of  the  fund.  The  court  fur- 
ther found  that  on  or  about  March  14,  1912, 
Catherine  McGulre  gave  and  transferred  to 
her  daughter,  LllUe  Rose  Moloney,  all  of  the 
money  then  on  deposit  In  the  bank  as  evi- 
denced by  the  bank  book.  There  Is  abun- 
dant evldrace  to  support  these  findings  and 
the  Judgment  baaed  thereon.  Respondent, 
Mrs.  Moloney,  lived  with  her  mother  at  No. 
49  Farren  street,  San  Francisco.  According 
to  the  uncontradicted  testimony,  on  August 
12,  1897,  at  the  request  of  Mrs.  McGulre,  the 
respondent,  her  daughter,  accompanied  her 
to  one  bank  where  the  mother  withdrew  a 
sum  of  money  and  then  they  went  to  another 
bank  where  at  the  mother's  Instance  and  re- 
quest the  money  was  d^sited  to  the  credit 
of  "UUie  R.  Moloney  [an  obvious  clerical 
error]  or  Catherine  McGulre."  A  printed 
form  furnished  by  the  bank  was  filled  and 
executed  at  tbat  time.  The  material  part 
of  the  writing  was  as  follows : 

"Pay  all  of  any  Bum,  or  suma,  of  money  that 
are  now  or  may  hereafter  be  deposited  with  you, 
by  us,  and  entered  in  passbook  No.  113,847  to 
whichever  of  us,  the  undersigned,  shall  demand 
and  receipt  for  the  same  and  produce  said  book. 
"[Si^ed]   Liltie  R.  Mnloncy. 

ber 

"Catherine  X  McGntre^ 

"Witness:  F.  E.  Wagner.'* 

According  to  Mrs.  Molon^'s  testimony 
her  mother  told  her  that  the  deposit  waa 
made  In  that  form  so  that  upon  Mrs.  Mc- 
Ouire's  death  her  daughter  might  have  all 
the  money  then  on  deposit  because,  as  the 
motb«r  asserted,  she  had  confidence  that  the 
daughter  would  use  the  money  as  she  wished 
to  have  It  applied.  Mrs.  Moloney  said  that 
upon  one  occasion  her  mother  read  a  will  to 
her,  and  when  she  asked  why  the  money  in 
that  certain  bank  waa  not  mentioned  the 


mother  relied  that  there  was  no  necessity 
for  such  mention  as  that  had  t>een  fixed 
otherwise.  Later,  according  to  Mrs.  Molo- 
ney's testimony,  her  mother  told  her  to  take 
the  money  from  the  bank  and  put  it  In  a 
safe  d^wslt  vault  so  others  should  know 
nothing  about  it,  as  she  (the  mother)  did  not 
want  any  one  but  respondent,  Mrs.  Moloney, 
to  have  it  Mrs.  Rock,  another  dau^ter  of 
Catherine  McGulre,  corroborated  Mrs.  Molo- 
ney In  this  part  of  her  testimony,  and  also 
stated  that  their  mother  had  frequently  said 
that  this  money  was  so  deposited  that  Mi^ 
Moloney  could  have  It  upon  her  death.  Plain- 
tiff and  another  witness  testified  to  certain 
alleged  conversatlops  with  Mrs.  Moloney  and 
the  former  to  certain  purported  declarations 
of  Hrs.  HcGuire  shortly  befbre  her  death 
which  tended  In  aome  degree  to  contradict 
the  erldaice  crffered  on  b^alf  of  defendants, 
but  with  this  conflict  we  are  not  concerned, 
the  court  below  having  reached  Its  coodn- 
slons,  as  we  have  seen,  upon  ample  evidrace. 

[1]  It  is  tme,  as  resp<mdait^s  counsel  say. 
that  the  entire  transaction  may  be  niAdd 
upon  the  theory  ot  a  trust  supported  by  sncb 
authorities  as  Booth  v.  Oakland  Savings 
Bank,  122  Cal.  19,  54  Pac.  370;  Drlnkhonse 
V.  German  Savings  &  Loan  Society,  17  Cal. 
App.  162,  118  Paa  953;  Sprague  v.  Walton. 
145  Cal.  228,  78  Pac  645;  Cahlan  v.  Bank 
of  Lassen  County.  11  Cal.  App.  535,  105  Pac. 
765;  Thomas  v.  Lamb,  11  CaL  App.  717,  106 
Poc.  254;  Carr  v.  Carr,  15  Cal.  App.  480, 
115  Pac.  261;  Culver  t.  Lompoc  Valley  Bank, 
22  Cal.  App.  879.  134  Pac.  355. 

[2]  But  there  was  also  abundant  evidence 
to  support  the  finding  of  a  valid  gift  inter 
vivos  as  Mrs.  Moloney,  corroborated  by  her 
sister,  told  of  taking  the  passbook  ahd  at  her 
mother's  direction  reducing  the  money  to 
IMSsessIon,  and  of  reporting  that  action  to 
her  mother.  Thus  actual  dominion  over  the 
property,  together  with  declarations  of  the 
donor's  Intent  to  give,  were  shown.  These 
were  ample  circumstances  to  support  a  find- 
ing of  a  gift  between  living  persons.  Sec- 
tions 1146,  1147,  Civ.  Code;  Field  v.  Shorb, 
99  Cal.  661,  34  Pac  504;  Russell  v.  Lang- 
ford,  135  Cal.  356,  67  Pac.  331;  20  Cyc.  1204. 

Counsel  for  appellant  accuses  the  learned 
Judge  of  the  superior  court,  who  presided  at 
the  trial,  of  being  unfair  toward  plaintiff 
*Hn  his  attanpt  to  make  the  witness"  (Mrs. 
Rock)  "tesW^  that  she  had  no  interest  hi 
the  outcome  of  the  litigation  and  no  interest 
in  the  estate,  which,  up  to  the  point  of  Inter- 
ruption, she  conduslvely  showed  she  had." 
(We  quote  from  the  brief.)  The  criticism  is 
without  merit.  The  witness  had  said  upon 
cross-examination,  "I  have  an  interest  In  thl« 
money  as  an  heir."  After  she  had  again 
made  that  declaration  in  the  form  of  an  af- 
firmative answer  to  a  leading  question  from 
the  cro8s-»amlner  the  court  took  part  in  the 
inquiry  and  the  fbllowlng  occurred; 
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"The  Court:  What  IntercBt  have  yon  in  it? 
-■v.  An  interest  in  the  estate,  i}.  This  moncf 
is  not  in  the  estate.  Do  you  realize  that?  A.  . 
don't  nipRn  to  say  that  the  property — no. 
What  do  you  mean?  A.  I  mean  that  it  is  this 
way:  That  roy  sister  is  always  interested  in  these 
thines  and  naturally  I  wns  an  heir  also.  Q.  In 
what  way  are  yon  an  heir?  A.  In  the  interest 
of  my  sister.  Q.  Do  you  realize  that  atrordinj: 
to  your  sister's  story  this  money  was  Riven  to 
her  absnlu'ely  and  nobody  else  in  the  world?  A. 
Sore.  Q.  What  right  have  you  in  it,  what  inter- 
est have  you  in  it?  A.  The  interest  of  my  sis- 
tor,  Q.  I  don't  understand  what  you  mcnn. 
Have  you  any  rizht  to  any  part  of  this  money? 
A.  No,  not  fit  all.  Q.  Could  you  claim  it  »t  any 
time?  A.  No.  Q.  That  is  what  Mr.  Kicrre 
wants  to  know  when  he  asks  you  whnt  interest 
you  liaTe  la  it.  A  I  misunderstood  Mr.  Kierce." 

The  qaoratlon  demonstrates  tbe  propriety 
ot  tlie  court's  Interrnptlon.  The  witness  had 
testlfled  resardlnj;  her  inotber*s  declarations 
that  tbe  money  in  qnestlon  was  to  go  to  Mrs. 
Moloney,  and  that  no  mention  was  made  of 
It  In  the  will  beoanse  It  was  disposed  of 
otherwise,  nils  testimony,  fi>llowed  by  the 
statement  that  the  witness  had  an  "Interest" 
in  the  property  "as  an  heir,"  called  £or  an 
explanation,  and  the  conrt  by  a  few  qnes- 
tiras  developed  the  fact  that  Mrs.  Rock  was 
not  using  the  word  'interest**  in  Its  techni- 
cal sense  of  "part  ownership"  or  "right  to  par- 
ticipate In"  the  money,  but  with  a  very  dif- 
ferent meaning.  Counsel  criticizes  the  court 
for  saying,  "The  money  Is  not  In  the  estate, 
do  yoa  realize  that?"  By  tbe  use  of  these 
words,  saya  counsel,  the  court  "assumed  that 
It  bad  already  concluded  the  very  Issue  In 
the  case  against  the  appellant."  Comment- 
ing further  upon  this  matter  in  his  brief 
connsel  uses  the  following  language: 

"This  was  a  very  unfair  interruption  of  the 
examination  of  the  witness  for  the  very  gueation 
involved  in  this  proceeding  was  whether  the 
money  belonced  to  tbe  estate  of  the  deceased, 
Catherine  McGuire,  or  heloniced  to  the  sister  of 
tbe  witness  then  on  the  witness  stand.  Tbe 
court  bad  no  right  whatever,  cither  to  interrupt 
the  cross-examination  ot  an  unfair  witness,  or 
to  assume  in  advance  that  the  very  money  which 
was  the  subject  of  his  own  iuQuliy,  did  not  be- 
long to  tbe  estate  at  oil." 

[3, 4]  There  Is  nothing  In  the  record  to  jus- 
tify this  criticism.  It  Is  tbe  right  and  tbe 
bounden  duty  of  a  judge  of  a  trial  court  to 
take  part  in  the  examination  of  a  witness 
whenever  he  t>elleves  that  he  may  aid  In 
bringing  out  tbe  truth  or  in  preventing  a 
misunderstanding.  By  remarking  that  the 
money  was  not  In  the  estate  the  learned 
judge  was  not  declaring  a  prejudgment  of  the 
principal  Issue  in  the  case,  but  was  utter- 
ing a  fact  about  which  there  was  no  dispute 
among  the  litigants.  That  tbe  money  had 
been  taken  by  Mrs.  Moloney  and  used  as  her 
own  was  charged  and  not  denied.  That  It 
was  out  of  the  estate  was  the  very  reason 
for  the  administrator's  suit.  The  purpose 
of  the  action,  so  far  as  be  was  concerned, 
was  to  force  her  to  return  an  equivalent  sum 
to  the  estat&  Until  and  unless  it  should  be 
restored  to  the  estate  tbe  witness  ooold  have 


no  Interest  In  tbe  money  as  an  heir  and  the 
judge  was  very  properly  endeavoring  to  dis- 
cover why  she  declared  herself  so  Interested 
in  a  fund  which,  according  to  her  testimony, 
her  mother  had  disposed  of  some  months 
before  tbe  latter's  death. 

We  have  carefully  examined  the  other  aa- 
signments  of  error,  and  flnid  them  without 
merit 

The  judgment  and  order  are  affirmed. 

We  concur:  HBNSHAW,  J. ;  LOBI- 
GAN,  J. 


(ITS  Cat.  399) 
In  re  DB  ROME'S  ESTATE. 

DE  ROME  V.  GREAT  WRSTERN  SMELT- 
ING &  REFINING  CO. 

(S.  F.  7819.) 

(Supreme  Court  of  California.    June  8,  1917. 
Rehearing  Denied  July  6.  1917.) 

L  EXECUTOBS  ANn  ADHINI8TRAT0K8^s>93(i>- 

Manaoembnt  of  Business  —  Liabilitt  of 

AnUI.NISTRATOB. 

An  administrator  managing  a  business  be- 
longing to  an  estate  Is  personally  liable  for  debts 
which  cannot  be  paid  from  the  profits  of  snch 

business. 

(Ed.  Note. — For  other  cases,  see  Ezecuton  and- 
Administrators,  Cent.  Dig.  SS  407,  408.] 

2.  Appeal  and  Ebbob  «=>151(2>— AcconuT— 
Who  may  Appeal— "Pabtt  AaasiEvsn." 
A  creditor  fomlahing  material  to  an  admin- 
istrator conducting  a  manufacturing  business  is 
not  a  "party  aggrieved"  within  Code  Civ.  Proc 
S  938,  regulating  parties  who  can  appeal  from 
an  order  settling  an  administrator's  final  oo- 
count,  since  the  administrator  personally,  and 
not  the  estate,  is  liable  for  the  debL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  947,  94& 

For  other  definitions,  see  Words  and  iMirases, 
First  and  Second  Series,  Party  Aggrieved.] 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  Wm.  S.  Wells, 
Judge. 

Id  the  matter  of  the  estate  of  Louis  De 
Rome,  deceased.  From  an  order  settling  the 
admlnistrator*8  final  account  and  decreeing 
distribution,  the  Great  Western  Smiting  & 
Reflsing  Company  appeals.  Affirmed. 

Louis  EL  Brownstone,  of  San  Francisco,  for 
appellant  Dudley  Klnsell,  of  Oakland,  and 
Mastick  &  Partridge,  of  San  Francisco,  for 
respondent. 

MELVIN,  J.  This  Is  an  appeal  from  an 
order  settling  the  final  account  In  the  es- 
tate of  Louis  De  Rome,  deceased,  and  decree- 
ing distribution  of  certain  machinery  and  of 
$1,067.77  In  tbe  possession  of  the  adminis- 
trator to  tbe  widow  and  the  four  children  of 
said  Louis  De  Rome. 

The  record  reveals  tbe  fact  that,  after  his 
appointment  as  administrator  of  the  estate 
of  bis  deceased  father,  Louis  M.  De  Rome 
conducted  tbe  affairs  of  the  busioees  which 
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WM  the  principal  asset  of  flte  estate^  Tbe 
elder  De  Rome  liad  operated  a  bronze  and 
bell  foundry  and  the  buslnesa  was  continued 
by  the  admioistrator  of  his  estate^  Ad- 
mittedly the  debt  due  to  appellant  was  In- 
cnrred  during  tbe  period  In  which  the  work 
In  the  foundry  was  thus  carried  on,  without 
order  or  permission  of  the  court  by  Louis  H. 
De  Rome.  Respondent  Insists  that,  upon  the 
authority  of  declslonB  of  this  court,  notably 
In  re  Rose,  80  Cal.  166,  22  Pac.  86,  Great 
Western  Smelting  &  Refining  Company  is  not 
a  "party  aggrieved,"  and  thn-efore  Is  not 
entitled  to  appeal  from  the  order  settling  the 
account.  Section  938,  Code  of  Clr.  Proc. 
'  Appellant  admittedly  is  not  contending 
upon  this  appeal  that  the  estate  Is  liable 
for  its  debt,  but  only  Is  seeking  to  have  the 
administrator  account  for  money  received 
by  him  oUldally  and  (so  It  Is  contended)  not 
properly  accounted  for.  There  were  two  ac- 
counts filed.  In  one  the  administrator  set 
forth  certain  payments  as  "family  allow- 
ance," but  no  formal  order  for  sucb  an  ex- 
I>endlture  had  ever  been  made  by  the  court. 
Before  any  proceedings  looking  to  the  settle- 
ment of  this  account  had  been  taken,  a  sec- 
ond one  was  filed  omitting  all  reference  to 
family  allowance  and  taxes.  This  Is  the  ac- 
count which  was  settled.  It  Is  argued  by  ap- 
pellant that  the  unauthorized  payment  of 
these  sums  by  the  administrator  amounted  to 
an  appropriation  of  the  assets  of  the  estate 
by  him.  But  there  was  no  showing  that  this 
money  came  from  the  profits  of  the  business 
conducted  by  the  administrator,  and  under 
the  authority  of  Estate  of  Rose,  supra,  the 
estate  was  not  interested  except  in  tbe  profits 
of  that  enterprise.  Therefore  the  court  held 
that  tbe  admioistrator  could  not  t>e  compelled 
In  this  probate  proceeding  to  account  for  the 
money. 

[1,2]  Prom  this  decision  the  Great  West- 
em  Smelting  &  Refining  Company  is  In  no 
position  to  appeal.  As  was  said  in  the  Rose 
Case,  the  administrator  who  assumes  the 
perils  of  the  management  of  a  business  be- 
longing to  an  estate  does  not,  by  so  doing, 
subject  the  estate  to  tbe  liabilities  growing 
out  of  bis  conduct  of  the  enterprise.  They 
are  bis  liabilities  and  he  may  pay  them  out 
of  the  Increase  of  the  business,  but  If  by  so 
doing  a  loss  to  the  estate  is  sustained  he 
must  make  that  loss  good.  This  has  been  the 
rule  of  law  for  many  years,  and  one  who,  like 
the  corporation  here  appealing,  deals  with  an 
administrator  who  Is  conducting  a  manu- 
facturlug  enterprise  with  the  property  of  the 
estate,  does  so  with  full  knowledge  of  its 
situation  as  a  creditor.  Since  the  liabilities 
are  the  administrator's.  It  follows  that  errors 
la  bis  accounting  with  the  estate,  It  any 
there  be,  are  not  the  affairs  of  his  personal 
creditor.  Clearly  Great  Western  Smelting  & 
Refining  Comi>any  Is  not  a  "par^  aggrieved" 
within  tSM  meaning  of  section  938  of  the 


Code  of  cavil  Prooednre,  and  it  cannot  matter 
to  that  corporation  what  decree  the  court 
may  have  entered.  Estate  of  Piper,  147  Cat 
OOIMJOS,  82  Pac,  246:  Estate  of  Waldeu,  lOS 
Cal.  7Sfi,  146  Pac.  100. 
The  order  and  decree  are  affirmed. 

We  concur:  HBNSHAW.  J.s  IX)RIOAN,  J. 


(175  C«L  SOB) 

FABNSWORTH  et  ah  t.  OASHIN. 
(S.  r.  T2&2.) 
(Snpmne  Court  of  California.   June  6,  1917J 

COUFROHISK  AND  SnTLEUKlfT  «=»5(1)  —  AC- 
TION ON  Note. 
Where  dcfeadsnt  In  action  on  a  note  left  in 
escrow  an  aKreemcnt  that  In  consideration  oC  a 
new  note  ami  a  certain  mortgage  tbe  time  of 
payment  should  be  extendfit  and  tbe  suit  should 
be  dUmisseil,  toitether  with  the  note  and  mort- 
pit;e>  for  sipinture  b;  one  of  the  plaintiffs,  but 
thereafter  withdrew  the  papers  from  escrow  be- 
fore signature,  there  was  no  compromise  of  the 
litigation. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  ||  10,  11,  14-16.] 

Deiiartment  2.  Appeal  from  Superior  Conr^ 
Fresno  County;  Gea  EL  Church.  Judge. 

Action  by  O.  G.  IVrnsworth  and  J.  H. 
Cluck  against  E.  S.  Casbln.  From  a  Judgment 
for  plaintiffs,  and  from  an  order  denying 
new  trial,  defendant  appenUl.  Affirmed. 

C.  K.  Bonestell,  of  Fresno,  for  appellant. 
Barnard  A  Watters,  of  Fresno,  for  reepooU- 
ent. 

MELVIN,  J.  Defendant  appeals  from  the 
Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  action  was  on  a  promissory  note  for 
$2,000,  and  tbe  judgment,  which  included 
costs  and  attorney's  fee,  was  for  $2,240.05. 
Tbe  answer  admitted  the  execution  of  tbe 
note  for  tbe  amount  due  plaintiffs  from  de- 
fendant in  consideration  of  services  rendered 
by  plaintiffs  in  the  sale  of  certain  land.  It 
was  alleged,  however.  In  the  answer  that 
after  the  commencement  of  the  (action  a 
writing  had  been  executed  by  defendant  and 
O.  O.  Famswortb,  one  of  the  plaintiffs  and 
coimrtner  of  the  other  plaintiff,  J.  U.  Cluck, 
whereby  the  time  of  payment  was  extended 
and  It  was  mutually  agreed  that  defendant 
should  execute  a  new  note  for  $2,030,  se- 
cured by  a  mortgage  on  specified  real  prc4>- 
erty.  and  certain  crops,  and  that  the  suit 
should  thereupon  be  dismissed.  It  was  also 
averred  that  defendant  tendered  the  note 
and  mortgage  to  plaintiffs,  and  that  subse* 
quently  plaintiff  Cluck  without  reason  re- 
fused to  sign  the  agreonent.  The  purported 
contract  was  pleaded  by  copy  as  an  exhibit. 

It  is  c<mtended  that  upon  the  showing 
made  the  trial  of  the  case  should  have  been 
continued  until  the  date  of  the  maturity  of 
the  note.  It  fully  appears,  however,  upon 
the  testliDOiiy  of  plalntlflh  and  of  the  iavrya. 
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wbo  drew  the  aHefced  aKreement  that  de- 
fendant left  the  contract  In  escrow  with  the 
Dote  and  mortgage  to  be  delivered  only  oirnn 
condition  that  Mr.  Cluck,  who  was  absent 
from  home  dnrlng  the  preliminary  negotia- 
tions between  his  coplalDtltT  and  Mr.  Cashin 
would,  open  bis  return  to  Fresno,  attach  his 
signature  to  the  agreement.  Blr,  Cluck  hav- 
ing refused  to  sign  the  Instrument  defendant 
took  the  note  and  mortgage  and  left  the 
attorney's  ofHce.  A  few  days  later  he  came 
back  and  asked  for  the  agreement.  At  flrst 
the  lawyer  refused  to  surrender  It  because 
the  copies  of  the  Instrument  had  been  left 
In  escrow,  hut  upon  plaintiff's  statement  that 
the  "deal  was  off"  and  his  assurance  that 
be  wanted  the  paper  in  order  that  be  might 
show  it  to  another  lawyer,  he  was  permitted 
to  take  it. 

'  Clearly  the  agreement  never  was  executed. 
It  was  drawn  for  execution  hy  both  plain- 
tiffs, and  the  defendant  never  Intended  that 
it  should  become  effective  upon  the  signing 
of  the  Instrument  hy  one  of  the  partners 
only.  But  even  if  we  regard  It  as  an  ex- 
ecuted agreement  (which  we  can  only  do  by 
overlooking  the  fact  that  the  minds  of  the 
parties  never  met),  the  defendant  by  with- 
drawing the  note  and  mortgage  from  escrow 
refused  to  perform  bis  part  of  the  contract, 
and  therefore  was  In  no  position  to  enforce 
«ny  supposed  rights  under  it.  No  defense 
to  the  action  was  established.  All  that  de- 
ftodant  succeeded  In  pro\-lng  was  an  unsuc- 
oessful  attempt  to  comprouilse  the  litigation. 
Tbe  Judgiuent  and  order  are  aflSrmed. 

We  concur:  EENSHAW,  J. ;  LORIGAN,  J. 


ais  c»L  US) 
GIBSON  T.  McREYNOLDS  et  al.   (U  A. 
3809.) 

{Supreme  Court  of  California.   June  4,  1017.) 

1.  CONTBACTS  «=>346(16)   —  PlKADINQ  AND 

Pbuof— Vabiance. 
There  is  no  fatal  variaDce  between  the  con- 
tract alleged,  wbicb  wna  termed  a  "si>ecial  con- 
tract," and  tbe  oae  found  by  the  court,  which 
waa  an  "expreaa  cuntract,"  altbuugb  its  terms 
were  not  precisely  those  of  the  alleged  contrdct. 

2.  CoNTBACTS  '©=3340(1)— Pleading  —  Vabi- 

ANCE — STATUToKY  KlUlTF— UECUVEBT  OH  UX- 
FBESS  CONTBACT. 

That  a  party  to  a  contract  has  rights  found- 
ed on  bis  status  as  a  locator  dues  not  exclude 
existence  of  or  recovery  upon  an  express  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  »  1714,  1718.] 

S.  Contracts  4=»346(10)  —  PifAoino  and 

PaoOf^'*  V  ABI  A.NCE." 

The  mere  fact  that  tbe  contract  found  by 
the  court  dIITcr(>d  in  scope  from  that  ulvadcd 
did  not  constitute  a  "variance,"  tbe  dmcrence 
being  merely  in  degree. 

[Ed.  Note. — For  otiier  onses.  see  Contracts, 
Cent.  Dig.  {$  1737-1743,  174G,  1747,  1749. 

Vor  other  definitions,  see  Words  and  Phzaaes, 
Firat  and  Second  Series.  Variance.] 


4.  Appeal  and  Bbvor  «=3lOSIK13)— Rbvkbsax, 

— luHATEBiAL  Erbob— "Variance," 
Id  view  of  Code  Civ.  Proc.  i  409,  providing 
that  no  variance  between  pleading  and  proof  Is 
material  unlMs  tbe  adverse  party  has  been  prej- 
udiced thereby,  a  simple  variance  in  degree  of 
contract  alleged  and  proved  did  not  prejudice 
defpndnnts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4080.] 

5.  Appeal  and  Ebboe  ^:»1052(4)— Habulebs 
Ebbdb— Evidence. 

Error,  if  any,  in  admitting  a  copy  of  a  docu- 
ment without  accounting  for  tbe  absence  of  the 
orisinol.  was  not  prejutlicial,  where  tb«  adverse 
party  subsequently  sufficiently  accounted  for  the 
absence. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4174.] 

6.  Appeal  and  Erbob  «=3204(1)— Pbesehva- 
TiON  or  E^xcEPTioNS  —  Aduissioh  oe  Evi- 
dence. 

An  objection  to  tbe  admission  of  evideooe 
not  made  or  argued  at  tbe  trial  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  caws,  ace  Appeal  and 
Error,  Cent.  Dig.  |  12S8;  Trial,  Gent  Dig.  | 

7.  Appeal  and  E^rob  €=9926(5)— Scope  ov 

Review— Pbebumptioss. 
In  an  action  against  two  defendnntn.  where 
a  conversation  admitted  was  admissible  as 
against  one  defendant  but  not  against  tbe  other, 
tbe  court  on  appeal  will  cot  presume  that  it  was 
admitted  other  than  as  againat  the  defendant  as 
to  whom  it  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  3729,  3742.] 

Department  2.  Appeal  ffom  Superior 
Court,  Kern  County;  J,  W.  Mahon,  Judge. 

Action  by  G.  R.  Gibson  against  O.  O.  Mc- 
Reynolds  and  another.  From  Judgment  for 
plaintiff  and  order  denying  motltm  for  new 
trial,  defendants  appeal.  AfBrmed. 

John  W.  Kemp,  of  Ix>s  Angeles,  and  Geo. 
E.  Whitaker,  of  BakersQeld,  for  appellants. 
Prank  H.  Short,  of  Fresno,  and  IS.  I*.  Foster, 
of  Bakersfleld,  for  respoadent, 

BfELiVIN,  J.  Defendants  appeal  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

By  his  pleading  G.  R.  Gibson  alleged:  TbAt 
he  and  the  defendants  had  entered  into  "a 
special  agreement  whereby  the  plaintiff  was 
to  have  a  certain  Interest  equivalent  to  that 
of  defendants  in  certain  placer  mining  claims 
to  be  located  upon  unappropriated  covern- 
ment  land,  under  the  laws  of  the  United 
States  in  the  county  of  Kern."  That  tlm-e- 
after,  In  pursuance  of  the  agreement,  defend- 
ants and  their  wives,  with  J.  A.  Htroud,  G. 
W.  Derby,  and  tliclr  wives  and  the  plaintiff, 
made  mineral  locations  upon  certain  lands 
designated  as  follows:    "Sections  14,  12,  4, 

8.  26  and  the  N.  El  N.  W.  and  the  S. 
E.  U  of  section  2.  and  Uie  N.  W.  ^,  S.  W. 
\i  and  S.  E.  ^  of  secUoa  24,  all  hi  township 
32  south,  range  24  east,  M.  D.  M."  Tbat 
thereafter  plaintiff  conveyed  to  defendai^ 
O.  O.  McReynolds  all  his  rtght,  title,  and  In- 
terest in  the  said  locations  so  tbat  the  said 
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HcReynolds  mlgbt  conduct  negotiations  for 
disposing  of  the  pn^rty.  That  plaintiff  paid 
his  proportion  of  tbe  expenses  of  location, 
recordli^,  and  assessment  work,  and  such 
other  amounts  as  were  demanded  by  defend- 
ants for  holding  the  mining  claims.  And  that 
all  of  the  other  locators  conveyed  to  Mc- 
Reynolds  their  Interests  for  the  twtter  carry- 
ing on  of  the  selling  or  otherwise  dtsposiug 
of  the  prc^rtles.  Then  follow  allegations 
regarding  a  sale  of  920  acres  of  the  land.  It 
is  alleged  that  McBeynolds  stated  In  writing 
to  plaintiff  that  the  tatter's  protwrtlon  of  the 
920  acres  was  80  acres.  Then  follow  aver- 
ments that  Parker  Barrett  offered  plalnUff 
$550  as  his  share  of  the  amoont  paid  on  ac- 
count of  the  sale:  that  plaintiff  refused  to 
accept  Barrett's  check  for  that  amount ; ,  that 
Barrett  and  McBeynolds  had  retelved  fl.000 
in  cash  and  $4,000  In  notes  of  the  vendee  for 
plaintiff's  80  acres;  and  that  plaintiff  had 
sent  975  to  Barrett  as  balance  due  on  hl» 
pn^wrtlon  of  the  expense  connected  with  the 
holding  of  the  property,  but  that  Barrett  had 
refused  to  accept  It  Judgment  was  demand- 
ed that  defendants  be  dechired  trustees  and 
that  defendant  McReynolds  be  required  to 
pay  idalntlff  $4.000 ;  to  transfer  to  him  $4,- 
000  In  the  notes  of  the  Lakevlew  Oil  Com- 
pany of  Midway,  the  vendee  of  the  020  acres; 
to  assign  to  him  his  proportion  of  the  agree- 
ment Involving  the  remainder  of  the  pur- 
chase price;  -and  to  transfer  to  said  Gibson 
his  share  of  the  lands  described  In  the  pro- 
portion of  80  acres  to  020  acres. 

The  gist  of  the  defenses  pleaded  by  the  de- 
fendants McReynolds  and  Barrett  Is  found  in 
the  amendments  to  their  amended  answers. 
Barrett  avers.  In  the  amendment  to  the 
amended  answer,  that  In  October,  1008.  he 
and  bis  wife,  together  with  O.  O.  McReynolds, 
J.  M.  Dunn,  and  O.  W.  Derby  and  their  wives, 
formed  an  association  for  the  purpose  of 
making  locations  on  oil  lands  in  Kem  coun- 
ty; that  they  proceeded  to  make  such  loca- 
tions; that,  while  the  locations  were  being 
made  It  was  suggested  that  plaintiff  mlglit 
render  assistance  in  the  development  and 
protection  of  the  lands;  that  it  was  mutually 
agreed  between  Barrett  and  Gibson  that  the 
former  would  request  Ills  associates  to  place 
plaintiff's  name  on  some  of  the  claims  be- 
ing located  In  lieu  of  the  name  of  Barrett's 
wife;  that  the  request  was  made  and  grant- 
ed, and,  accordingly,  the  name  of  plaUitllT 
was  placed  upon  Ave  of  the  mineral  location 
notices;  that  the  total  expense  of  locating 
and  developing  the  lands  was  Tf930;  and  that 
It  was  agreed  between  Barrett  and  his  as- 
sociates McReynolds,  Derby,  and  Dunn  that 
plaintiff  should  be  requested  to  pay  one-sixth 
of  such  expenditure  or  |155.  It  is  not  al- 
leged in  any  of  the  pleadings  tliat  plaintiff 
Joined  in  said  agreement,  or  that  be  bound 
himself  to  pay  one-sixth  of  the  eipenses.  It 
is  further  averred  that  plaintiff  contributed 
only  the  sum  of  fSO  toward  the  payment  of 
the  sum  of  I1D6,  and  that  Barrett  was  com- 


pelled to  pay  the  ottier  |TO  to  his  assodatea. 
The  pleading  also  contained  the  avermoit 
that: 

"The  said  idalntiff  agreed  with  this  defendant 
that  his,  Baid  plaintiff's.  Interests  in  an;  pro- 
ceeds obtained  from  the  eale  of  the  londs  should 
t>e  based  upon  the  amount  which  Baid  plaintiff 
had  contributed  toward  the  protection  and  de- 
velopment of  the  said  lands  and  should  be  sudi 
percentage  of  20  acres  of  the  lands  aa  included 
in  the  said  five  claims  upon  which  the  plaintiff's 
name  appeared  as  a  locator." 

Barrett  further  alleged  that  he  paid  to 
plaintiff  $500,  which  was  more  than  Gil>son 
was  entitled  to  receive  from  the  proceeds 
of  the  sale  of  the  option  or  20  acres  of  the 
land,  which  was  plaintiff's  proportionate 
share.  There  is  also  an  averment  of  a  settle- 
ment between  plaintiff  and  Barrett.  As  a 
separate  defense,  Barrett  pleads  that  Glt>- 
Bon  had  never  paid  any  consideration  except 
$S0  for  an  Interest  in  the  property,  and  ttiat 
he  was  equitably  entitled  to  receive  of  the 
proceeds  of  the  transaction  with  the  Lake- 
view  company  only  an  amount  proportionate 
to  bis  payment  towards  the  expenses. 

The  amendment  to  the  amended  answer 
of  defendant  McReynolds  follows  the  theories 
of  that  of  defendant  Barrett.  It  does  not, 
however,  set  forth  any  agreement  between 
Barrett  and  the  plaintiff  to  the  effect  that 
the  tatter's  interest  in  the  proceeds  derived 
from  the  sale  of  the  lands  should  be  based 
upon  the  amount  of  Gibson's  contribution  to 
the  expenses,  and  it  does  not  plead  the  al- 
leged settlement  between  Barrett  and  Gibs<m. 
This  pleading  also  contains  the  asseition 
that  Gibson  agreed  with  Barrett  to  pay  his 
proi>ortion  of  locating  and  protecting  the  five 
mineral  locations  of  which  he  was  one  of 
the  locators. 

The  court  found  that  in  October,  190S, 
plaintiff  and  defendants  entered  Into  an 
agreement  that  plaintiff  was  to  Join  with 
defendants  in  the  location  of  certain  placer 
mining  claims  and  was  to  have  an  interest  in 
said  claims.  The  court  found  against  plain- 
tiff upon  his  assertion  that  he  was  Interest- 
ed in  all  of  the  property  in  the  same  propor- 
tion as  was  each  of  the  other  locators.  There 
were  findings  that  plaintiff's  interest  In  the 
{y20  acres  was  20  acres  net  and  that  his 
original  interest  In  the  locations  amounted 
to  80  acres  and  was  so  stated  by  defendant 
McReynolds  in  writing.  There  were  findings 
against  the  claim  of  settlement  as  set  up  by 
Barrett  and  against  Gibson's  averment  tliui: 
be  had  paid  $75  In  addition  to  the  $80  ad- 
mittedly contributed  by  him.  There  were 
Hudings  against  the  special  defense.  The 
court  also  found  that  the  sums  actually  paid 
by  plaintiff  were  largely  In  excess  of  his 
share  of  the  expenses  Incurred  in  connection 
with  the  claims  in  which  he  actually  had  an 
Interest. 

[1-3]  The  appellants  insist  that  there  Is  a 
fatal  variance  between  the  contract  alleged 
by  plaintiff  and  the  one  found  by  the 
superior  court,  and  that  therefore  the  Judg- 
ment should  be  reversed.   In  the  plalntUfs 
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pleading  the  contract  was  styled  a  "special" 
agreement  They  do  not  attach  any  peculiar 
magic  to  the  word  "special,"  except  as  that 
epithet  emphasizes  the  fact  that  plaintiff  de- 
clares upon  an  express  contract  There  Is 
no  merit  io  their  contention.  While  it  Is 
true  that  the  court  did  not  find  the  exact 
contract  pleaded  by  plaintiff,  the  defendants 
themselves  asserted  the  existence  of  an  ex- 
press agreement  by  which  Gibson  was  to 
share  In  the  proceefls  of  the  sale  of  those 
rights  obtained  in  nnd  to  the  lands  described 
in  the  notices  on  which  plafntifTs  name  ap- 
peared as  a  locator.  The  judgment  Is  not 
based  upon  a  finding  of  an  Implied  contract. 
On  the  contrary,  the  court  found  that  in  the 
month  of  October.  190S,  plaintiff  and  de- 
fendants entered  Into  an  agreement  that 
plaintiff  was  to  join  with  defendants  In  the 
location  and  was  to  liave  an  Interest  in  cer- 
tain mining  claims.  The  theory  of  appel- 
lants seems  to  be  that  where  a  court  finds 
ttiat  the  rights  of  a  party  to  an  agreement 
are  those  of  a  locator,  the  existence  of  an 
express  contract  is  absolutely  negatived.  But 
the  fact  that  a  party  to  a  contract  has  rights 
founded  upon  his  status  as  a  locator  does 
not  exclude  the  existence  of  or  recovery  up- 
on an  express  contract.  For  example,  the 
law  will  Imply  that  two  partners  will  share 
the  losses  or  the  profits  of  their  business, 
but  such  Implication  will  not  exclude  proof 
of  the  existence  of  an  express  contract  to 
the  same  effect  The  enterprise  outlined  and 
proven  In  this  case  was  in  the  nature  of  a 
partnership,  and,  while  perhaps  plaintltTs 
rights  as  against  the  government  or  against 
those  claiming  In  opposition  to  the  loca- 
tlcma  made  by  him  or  his  associates  would 
rest  entirely  upon  implication,  his  rights  as 
against  bis  fellow  locators  depended,  as  al- 
lied and  fonnd,  upon  an  express  contract 
It  la  true  that  plaintiff  claimed  greater  scope 
for  his  contract  than  the  court  fonnd,  but 
that  circumstance  did  not  produce  a  variance 
between  the  allegations  and  the  proof  such 
us  requires  a  reversal  of  the  judgment  Such 
difference  as  there  was  did  not  lie  In  kind, 
but  in  quantity  and  degree,  and  was  not  In 
contemplation  of  law  a  variance.  Plate  t. 
Vega,  31  Cal.  384. 

[4]  But  in  any  view  of  the  case  defendants 
saffcred  no  injury.  The  trial  was  had  upon 
the  Issues  arising  out  of  the  contractual  re- 
lations of  the  parties,  and  whether  we  call 
the  contract  an  express  or  an  Implied  one 
we  cannot  see  that  defendants  were  Injured 
by  any  variance  between  averment  and  proof. 
Section  469,  Code  Civ.  Proc. ;  Herman  v. 
Hecht,  tie  Cal.  553,  48  Pac  611;  Herd  v. 
Tuohy,  133  Cal.  55,  65  Pac.  139;  Lyles  v. 
Perrin,  134  Cal.  417.  66  Pac.  472;  Cheda  v. 
Bodfcln.  158  Pac.  1025-1029 ;  Gordon  v.  Cad- 
walnder,  172  CaL  254-257,  156  Pac.  471. 

The  court  did  not  err  In  denying  the  mo- 
ilon  for  nonsuit.  The  plaintiff  testified  to 
the  existence  of  the  agreement,  and  defend- 
ants not  oalj  set  op  a  cuutxact  In  tlieir 
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pleadings,  but  they  alleged  that  the  consid- 
eration was  Gibson's  promise  to  pay  his  pro- 
portion of  the  expenses  incurred  in  develop- 
ing and  protecting  the  oil  bearing  lands. 
That  he  did  pay  something  was  admitted,  the 
principal  controvertQr  being  in  regard  to  the 
amount 

Certain  of  the  findings  are  attacked  on 
the  ground  that  they  are  not  supported  by 
the  evidence.  One  objection  Is  that  the  court 
erred  In  finding  that  plaintiff  paid  his  share 
of  the  costs  of  locating  the  laud  and  other 
amonnts  demanded  by  defendants.  One  of 
the  defendants,  McReynolds.  testified  that 
$930  had  been  spent  upon  the  location,  as- 
sessment work,  protection,  etc.,  of  the  lands. 
Plaintiff  was  Interested  In  one-foJrth  of  the 
total  locations.  He  was  therefore  bound  to 
pay  his  proportion  of  $232.50,  which  Is  one- 
fourth  of  $930.  There  were  ten  locators  upon 
each  of  the  five  tracts  In  which  he  was  in- 
terested. Upon  the  basis  of  one-tenth  of  - 
the  obligation,  he  would  be  bound  to  pay 
$23.26,  and,  even  upon  the  claim  of  appel- 
lants that  his  duty  was  to  bear  one-sixth 
of  the  expense,  his  share  of  the  burden  would 
be  less  than  half  of  the  amount  $80,  con- 
cededly  paid  by  him. 

Appellants  attack  the  finding  that  the  in- 
terest of  Gibson  was  80  acres  net  and  was 
so  stated  by  defendant  McReynolds  In  writ- 
ing. This  finding  is  based  upon  a  tetter 
from  McReynolds  to  Gibson  informing  him 
that  he  was  associated  with  others  in  the  lo- 
cations made  on  November  16,  1908,  on  five 
quarter  sections  therein  described.  There 
was  no  declaration  in  terms  that  such  in- 
terest amounted  to  80  acres,  but  as  respond- 
ent's counsel  says,  that  is  "a  mere  matter 
of  arithmetic."  There  were  10  locators  and 
800  acres.  The  result  Is  obtained  by  a  sim- 
ple division  of  800  by  10. 

[5,6]  Appellants  attack  the  Vullng  of  the. 
court  In  admitting  a  copy  of  a  certain  mem- 
orandum received  by  plaintiff  from  defend- 
ant Barrett.  The  document  was  admitted  In 
evidence  without  proof  of  the  loss  of  the 
original  or  accounting  in  any  way  for  Its 
nonp  rod  action.  Counsel  for  defendants,  when 
the  document  was  offered  at  the  trial 
objected  that  It  was  "incompetent,  Irrele- 
vant, and  not  shown  to  be  a  copy."  As  the 
witness  Gibson  had  sworn  that  the  paper 
was  "an  exact  copy"  of  the  original,  there 
was  evidence  to  support  the  ruling  admitting 
it  The  objection  now  urged  by  appellants 
was  neither  made  nor  argued  at  the  trial 
and  win  not  be  considered  here.  But,  if  the 
court  erred  In  accepting  the  writing,  defend- 
ants were  uninjured,  as  defendant  Barrett 
later  testified  that  the  original  was  return- 
ed to  him  and  that  he  had  It  among  his  pa- 
pers. But  when  he  looked  for  it  he  could 
not  find  it.  Thna  defendants  themselves 
sutBdently  accounted  for  the  failure  of  plain- 
tiff to  produce  the  original  memorandum. 

[7]  Hie  suiierior  court  permitted  a  witness 
named  Myexs  to  testify  to  a  conversatioo 
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bad  with  defendant  Barrett  wtaen  defend- 
ant McBeyDolda  was  not  present.  The  oon- 
Tersatlon  was  clearly  admissible  as  against 
Barrett,  and  we  are  not  to  presume  tbat 
tbe  conrt  considered  It  for  any  otber  pur- 
pose. We  cannot  see  that  the  error.  If  .er 
ror  It  was,  prejudiced  defendant  McRey- 
nolds.  The  gist  of  the  conversation  was  tbat 
Mr.  Barrett  expressed  the  belief  that  by  bill- 
ing to  meet  an  assessment  or  call  for  $25 
Mr.  Gibson  bad  either  put  himself  In  Jeop- 
ardy of  loslug  or  bad  lost  rights  worth  fS,- 
000.  We  do  not  teel  called  upon  to  reverse 
the  Judgment  or  the  order  before  us  for  re- 
view, merely  because  the  court  failed  to  de- 
clare the  Intention  of  limiting  tbe  effect  of 
the  tesUmony  of  Uyers  to  tbe  case  against 
Barrett 

The  Jndgmoit  and  order  are  afflrmed. 
We  concur:  HBXSHAW,  J.;  LOBIQAN.J. 


(m  cai.  ni) 

OITT  OP  BEVERLY  HILLS  T.  CITY  OF 
LOS  ANUELIM  et  al.    (L.  A.  4012.) 

(Supreme  Conrt  of  Celiforuia.   Juae  Q,  1017.) 

1.  Waters  and  Watbb  Coitrbrs  ^3102  — 
Watebwobrs  —  RioiiT  TO  Maintain  Pips 
Link— Acceptance  of  Grant  ux  City. 

In  tbe  absence  of  requirement  tliat  a  mu- 
Didpslity  formally  accept  a  legislative  jcrant  of 
tbe  ri|[ht  to  maiutain  water  pipes  in  any  road, 
street,  ur  liigbway,  the  quentioD  as  to  whether 
a  municiiiality  asserting  such  right  to  use  the 
public  highway  for  such  purpose  has  in  lact  ac- 
cepted the  offer  must  be  determineil  from  tbe  ae- 
tioD  taken  with  a  view  of  acquiring  tbe  skme. 

W'Ed.  Note.— Fw  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  279.] 

2.  Watbbs  and  Water  Courses  «bb1^  — 
Watebwobks  —  Acceptance  cr  Gsant  of 
RiouT  TO  Use  Hiqhwats— Statute. 

Whore  the.city  of  Los  Angeles  irrevocably 
committed  itself  to  the  work  of  installing  s 
pipe  line  by  expending  hundreds  of  thousamls  of 
doliars  therein,  and,  prior  to  the  incoi-iioration 
of  a  city  of  the  sixth  class  through  which  the 
line  must  run,  the  board  of  supervisors  of  Che 
county,  at  the  request  of  the  city  of  Los  An- 
geles, granted  tbe  city  the  use  of  bifcbways  in 
question  to  construct  the  pipe  line  through  and 
across  them,  the  state's  grant,  offered  to  every 
city  by  St  1911,  p.  8.12,  of  the  right  to  use 
highways,  for  water  lines,  etc.,  was  accepted 
by  the  city  of  Los  Angeles  prior  to  the  incorpo- 
ration of  the  city  of  the  sixth  class,  tbiougb 
which  the  pi|)e  line  must  pass. 

W'Ed.  Note. — For  otber  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S  279.] 

8.  CoNSTrrtTTiONAL  Law  ^=>134— Obuqatioh 
OP  Contracts— Gba.vt  ut  State. 
The  state's  grant,  resulting  from  a  city's 
acceptance  of  the  state's  offer  to  permit  the  use 
of  highways  for  a  water  pipe  line,  constituted  a 
contract,  the  property  rigot  in  which  is  protect- 
ed by  the  federal  Constitution,  the  extent  of  the 
right  being  measured  by  the  purpose  for  which 
tbe  grant  was  made  and  accepted— i.  e.,  for  the 
ccmstmction  of  tbe  contemplated  pipe  Ime  sa  an 
entirety. 

[Ed.  Note.— For  other  cases,  see  Oonstitntlon- 
al  Ijiw,  Cent  Dig.  |  844.] 


4.  Watbbs  and  Watib  GomnES  «9ig2  — 

Wateewoeks— Pipe  Line  —  Use  op  Hioh- 

WAT8. 

So  far  as  the  constmction  by  a  city  of  a 
water  pine  line  conteinplatrd  the  nse  of  inter- 
vening highways  between  the  oririn  and  end  of 
the  line,  the  risht  to  u«e  such  highways,  under 
the  state's  grant  to  every  city,  olTert^l  by  Sl 
1911,  p.  852.  nttnrhed  and  beonroe  effertire  as 
completely  as  though  the  pipes  had  been  actually 
laid  when  the  grant  was  accepted. 

fEd.  Note. — F>>r  other  caws,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  279.] 

5.  CoNSTiTtn-ioKAi,  Law  «=>134— Obuoation 
OP  Co.vtbacts. 

Where  one  city  obtained  from  nnotfaer  the 
rijibt  to  use  the  letter's  streets  for  a  water 
pipe  line,  the  latter  cotild  not,  after  a  ftart  of 
Nuch  line  had  b*-m  installer),  revo'  e  the  grant 
iir  add  new  conditions  and  restrictinns  which 
might  nullify  and  render  the  grant  inope^tiv& 
LK(i.  Note.— For  other  cnncs,  see  Constitutton- 
nl  I^w,  Cent.  Dig.  §  344.] 

0.  Constitutional  Law  ^=>134 — OBLiOAnoH 
OP  (^ontbacts— Age.>ict  pos  State. 
Where  the  state  itself  roiihl  not  change  or 
revoke  its  grant  to  a  cit.v  of  the  right  to  use 
hishways  for  a  water  piiw  line  on  aerount  of  the 
conHtitirtioDBl  prohibition  against  impairing  tbe 
obligntion  of  contrn<  ts.  another  city,  to  wbicb, 
on  its  incorporation,  the  management  of  some 
of  the  highways  involved  was  givm,  was  eqnslly 
bound  to  respert  the  granL 

n^l.  Note. — For  other  rases,  see  Oonstltatloii- 
ol  Law,  Cent.  Dig.  S  344.] 

In  Bank.  Appeal  from  Superior  Conrt 
Los  Angeles  County;  Lewis  R.  Works,  Judges 

Action  by  the  City  of  Keverly  Hills,  a  mu- 
uidpal  corporation,  apilnst  tbe  City  of  Los 
Angeles,  a  municipal  cor]>oration,  tbe  Board 
of  Public  f^errice  Comiuis-slouers  of  tbe  City 
of  Los  Angeles,  and  another.  From  a  judg- 
ment for  defendants,  and  an  order  dissolv- 
ing a  restraining  order,  and  an  order  deny- 
ing an  Injunction  i)endente  Ute,  plaintiff  ap> 
peals.    Judgment  and  orders  affirmed. 

Ehnmet  H.  Wilson,  of  Los  Angeles,  for  ajh 
pellant  Albert  I-ee  Stephens,  City  Atty., 
Wm.  B.  Hlmrod,  Deputy  City  Atty^  and  W. 
B.  Matbews,  all  of  lios  Angeles^  for  respond- 
ents. 

VICTOR  E.  SHAW,  Judge  pro  tem.  lo 
this  action  plaintiff  sought  a  decree  perpet- 
ually enjoining  tbe  tAty  of  Los  Angeles  from 
laying,  constructing,  and  maintaining  a  pipe 
line  over,  tbrongb,  across  and  under  certain 
streets  of  the  dty  of  Beverly  Ullls  for  the 
purpose  of  conveying  water  from  tbe  source 
of  supply  thereof  to  tbe  city  of  Los  Angeles. 
Tbe  residt  of  the  trial  was  a  Judgment  In 
favor  of  defendants  and  d«iylng  plaintiffs 
right  to  an  Injunction  from  which,  and  an 
order  dissolving  a  restraining  order  made 
upon  filing  tbe  complaint,  and  an  order  deny^ 
Ing  an  Injunction  pendente  Ute,  plaintiff  boa 
appealed. 

The  facts,  as  to  wblch  tbere  8e«n  to  be 
no  Just  ground  for  dispute,  are  tbat  for  some 
six  or  seven  years  prior  to  the  filing  of  the 
complaint  the  city  of  Los  Angeles  had  been 
engaged  in  the  ctmstructlon  of  the  Los  An* 
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geles  aqueduct  extending  from  a  point  in  the 
Owens  river  in  Inyo  county  to  a  point  In 
San  Fernando  valley  in  Los  Angeles  county 
about  21  miles  nortbwesterly  frum  the  dty 
of  Los  Angeles,  where  defendants  had,  for 
the  purpose  of  receiving  and  Impouudlng  wa- 
ter so  conducted  from  Owens  river  through 
said  aquedut-t.  constructed  reservoirs. 

Beverly  Hills,  located  In  Los  Aoseles  coun- 
ty, was  under  and  by  virtue  of  the  general 
laws  Incorporated  as  a  city  of  the  sixth  class 
on  January  26,  1014.  prior  to  which  time  It 
was  uiiiiK-urporated  territory.  By  an  act  of 
the  Legislature,  approved  April  10,  1011 
(Statft.  1011.  p.  8S2).  it  was  provided: 

"Diat  tliere  is  granted  to  every  mnnictpal 
coriiomtion  of  tlie  state  of  Califomin,  tlie  rijzlit 
to  coustruft,  operate  ami  maintain  water  and 
$sm  itiiicM.  iiiniti!)  or  conduits,  vlectric  lifrht  ajid 
ele<-tric  power  lines,  ami  telephone  and  telreraph 
liiiojt.  aloiiR  or  ujion  any  roud.  strict,  alley,  ave- 
nne  or  lilRliway,  nr  acrim  any  railway,  canal, 
ditch  or  flume  which  the  route  of  such  works 
ioterftects.  crwtnes  or  rnnii  alone,  in  sui-h  man- 
ner us  to  afford  security  for  life  and  property; 
but  the  muuii-ipality  shQ,ll  restore  the  road, 
atroet.  alley,  avpniie,  highway,  canal,  ditch  or 
flume  thus  intersected  to  its  former  state  of  ufte-* 
fulness,  as  near  as  may  be:  Provided,  however, 
tliflt  such  municipality  may  not  um  any  street, 
alley,  avenue  or  highway  within  any  city  and 
county  or  incorporated  city  or  town,  for  such 
purpoM.  unless  the  rirht  f>o  to  nne  the  flimp  is 
cmnted  by  a  two-thirds  vote  of  the  fOTerolng 
body  of  such  city  and  county,  or  incorporuted 
dty  or  town." 

Prfor  to  the  incoriKiratlon  of  the  dty  of 
Beverly  Hills  and  while  said  act  of  the  Leg- 
islature was  in  full  force  and  effect,  defend- 
ants, as  found  hy  the  court,  designed,  pro- 
jected and  located  a  route  from  said  resei> 
Totrs  over  and  along  which  to  construct  a 
pipe  line  to  conduct  the  water  therefrom  to 
the  city  of  Los  Angeles  which  route  of  said 
pipe  line  was  surve.ved.  projected,  and  locat- 
ed across  San  Fernando  valley  to  Franklin 
canyon,  thence  through  the  unincoriw rated 
territory  of  Beverly  Hills,  and  In  part  over 
and  across  the  public  highways  tiierein  to 
the  dty  of  Los  Angeles,  the  construction  of 
which  pipe  line  contemplated  an  expenditure 
of  $1,500,000,  tn-o-thtrds  of  which  sum  had, 
prior  to  January  26,  1014,  been  expended, 
and  a  lai^  part  of  the  material  required  for 
use  in  installing  the  pipe  line  from  Franklin 
canyon  to  the  dty  of  Los  Angeles  purchased, 
sonie  of  which  had  been  delivered  along  said 
route  prior  to  the  Incorporation  of  Beverly 
Hllla.  It  was  also  mode  to  appear  that  the 
only  practical  and  feasible  route  for  such 
pipe  line  between  Franklin  canyon  and  the 
dty  of  Los  Angeles  was  through  Beverly 
Hills. 

[1]  Appellant  concedes  that  the  city  of  Los 
Angeles  might  have  acquired  the  right  to  the 
use  of  the  highways  by  acceptance  of  the 
le^slatlve  grant,  but  Insists  .that  such  ac- 
ceptance could  be  manifested  only  hy  the  ac- 
tual use  of  the  highway  prior  to  the  incorpo- 
ration, which  use  thereof,  to  the  extent  oc^ 
cupted,  must  be  deemed  the  measure  of  said 
defeDdaiit's  tight  thereta    The  teglBlatlTe 


grant  la  in  terms  feneral  and  an>lies  to  er- 
ery  muntdpallty  in  the  state,  but  It  contains 
no  provision  for  the  formal  acceptance  there- 
of by  a  corporation  desiring  to  avail  itself 
of  thv  prt^ered  grant  of  such  right.  Hence, 
In  the  absence  of  audi  requirement,  the  ques- 
tion as  to  whether  a  municipality  asserting 
such  right  to  use  the  public  highway  tor  the 
purpose  named  has  in  fact  accepted  the  offer 
must  be  determined  from  the  action  taken 
with  a  view  of  acquiring  the  sam& 

[21  Hie  intention  of  the  dty  of  Los  An- 
geles to  construct  the  pipe  line  from  Frank- 
lin canyon  through  the  'territory  known  as 
Beverly  Hills  and  over  the  public  highways 
of  which  it  had.  prior  to  the  Incorporation 
of  plaintlCt,  surveyed  and  located  the  route 
for  the  said  pipe  tine,  was  clearly  Indicated 
by  the  extent  and  nature  of  the  work  proso' 
cuted  by  defendants  with  the  purpose  of  con- 
ducting water  to  the  dty,  in  which  under- 
taking the  dty  of  Ix>s  Angeles  had.  in  re> 
llnnce  up<m  the  grant  so  made  by  the  state, 
Irrevocabiy  committed  Itself  by  the  expend- 
itura  of  hundreds  of  thoosands  of  dollars 
In  the  prosecution  of  the  work  of  installluff 
the  same.  Moreover,  the  record  discloses 
that  on  January  S,  1914,  prior  to  the  incor^ 
poratlon  of  Beverly  Hills,  the  board  of  su- 
pervisors of  Los  Angeles  county,  assuming 
authority  so  to  do^  and  at  the  request  of  de- 
fendants, adcqjted  an  ordinance  whereby  It, 
In  express  terms,  granted  to  the  dty  of  Los 
Angeles  the  use  of  the  highways  in  questi<m 
for  the  purpose  of  constructing  the  pipe  line 
through  and  across  the  same.  That  the  of- 
fered grant  so  made  by  tlie  state  was  accept- 
ed by  said  defendant  prior  to  the  inoorpora- 
ticm  of  the  dty  of  Beverly  Hills,  in  our  opin- 
ion, admits  of  no  doubt  CSty  Ry.  Co.  Git- 
Izens*.  etc,  R.  R.  Co..  166  D.  S.  557.  17  Sup. 
Ct  41  L.  Ed.  1114 ;  Russell  v.  Sebastian. 
2»3  U.  S.  105,  »1  Sup.  OL  517.  58  L.  Ed.  912, 
Ann.  Caa.  1014C,  1282;  Grand  Trunk  Ry.  Co. 
r.  South  Bend,  227  D.  S.  644,  33  Sup.  Ct  303. 
57  L.  Ed.  633,  44  L.  B.  A.  (N.  S.)  405. 

[S,41  The  grant  resulting  from  defendant's 
acceptance  of  the  state's  offer  constituted  a 
contract,  the  property  right  In  which  Is  pro- 
tected by  the  federal  Constitution  (Russell 
V.  Sebastian,  supra,  and  tlie  cas^  therein  di- 
ed), and  the  extent  of  whldi  rlg^t  Is  measur- 
ed by  the  purpose  tor  which  the  grant  was 
made  and  accepted.  T^ls.  as  we  hare  seen, 
was  for  the  construction  of  a  pipe  line  aa  an 
entirety  from  Franklin  canyon  to  the  dty  of 
I^s  Angeles,  and.  In  so  far  as  the  constmc- 
tion  thereof  contemplated  the  use  of  the  In- 
tervening highways  between  said  termini,  the 
right  to  use  the  same  attached  and  became 
effedlve  as  completely  as  though  the  pipe 
had  been  actually  laid. 

[B,  I]  Assuming,  in  the  absence  of  the  ac- 
cepted legislative  grant,  that  defendant  had 
obtained  from  the  dty  of  Beverly  Hills  the 
right  to  use  Its  streets  for  a  pipe  line,  clearly 
It  could  not,  after  a  part  of  such  line  had 
been  Installeid,  revoke  the  gnat  or  add  there- 
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to  new  andltlons  and  reBtilcttons  ttie  effect 
of  which  ml^t  nullify  and  render  the  grant 
made  wholly  inoperative.  Dillon's  Hunit^pal 
Oorporatlons  (5th  Ed.)  |  1242.  And  yet  that 
Is  the  effect  of  appellant's  contention.  No 
doubt  exists  as  to  the  power  of  the  state  to 
make  the  grant,  which,  when  accepted  as 
we  have  seen,  constituted  an  Inviolable  con- 
tract the  extent  of  which  is  measured  by  the 
purpose  for  which  It  was  Intended,  and  in 
the  exerdse  of  which  right  defendant  was 
limited  alone  by  the  language  used  in  the 
grant  And  since  the  state  Itself  could  not 
change  or  revoke  It,  the  city  of  Beverly  Hills, 
to  whldi,  upon  its  incorporation  as  a  city  of 
the  sixth  class,  the  management  of  the  high- 
ways therein  was  given  (Stats.  1915,  p.  82S,  i 
882,  subd.  4;  General  Laws,  Act  2348),  is 
equally  and  likewise  bound. 

The  power  to  control  au<A  highways,  by 
general  laws  as  to  meb  cities  given  their 
boards  of  trustees,  must  as  to  appellant  be 
deemed  to  have  vested  subject  to  the  right  of 
defendant,  acquired  by  the  legislative  grant 
approved  April  10.  1911,  to  use  the  highways 
in  question  over,  across,  in,  and  aimg  whldi 
to  construct  and  maintain  its  pipe  line  for 
the  purpose  specified  in  the  grant.  This  view 
renders  it  unnecessary  to  discuss  other 
grounds  upon  which  respondent  bases  Its 
claim  to  the  uae  of  the  highways. 

The  Judgment  and  orders  appealed  from 
are  nfflrmed. 

We  concur:  ANGBLLOTTI,  O.  J.;  SIX)8S. 
J.:  SHAW,  J.;  UELVIN.J.;  HBNSHAW,  J. 


(175  Cal.  SOS) 
LOS  MOLINOS  LAND  GO.  t.  HacKAT. 

(Sac.  2320.) 

(Supreme  (Tourt  of  California.    June  0,  1917.) 

1.  Vendob  and  Purcttaseb  ^=»101  —  Tebui- 
NATiON  OP  Contract  fob  Vbhoeb'b  De- 
fault—Notice— SumciENCT. 

Where  a  contract  for  the  sale  of  land  pro- 
virled  tbat  if  an;  instaDmcnt  of  Che  price,  or  in- 
terest, should  be  in  default  for  60  days,  the  ven- 
dor might  terminate  the  contract  by  notice  in 
writing,  served  personally  or  by  mall  to  the 
holders  laat  known  post  office  address,  and 
the  vendor,  on  default  for  more  than  60  days 
in  payment  of  interest,  notified  the  holder  in 
writing  by  mail  at  his  post  office  address  that 
his  rights  under  the  contract  were  terminated, 
the  contract  canceled,  and  that  all  payments 
made  were  forfeited,  there  was  a  compliance 
with  the  terms  of  the  contract  on  the  part  of  the 
vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
E>UTehaser,  Cent  Dig.  H  170-174.] 

2.  Venoob  and  Pdbchabeb  9=3 117— Rescis- 
sion OF  Contract^  UBBENPEB  of  Posses- 
sion. 

A  purchaser  of  land,  payment  to  be  made  In 
installmenta,  who  wishes  to  rescind  the  contract, 
may  do  so  only  by  surrendering  the  land  to  the 
vendor,  whereupon  he  is  in  position  to  sue  for 
the  portion  of  the  price  paid:  if  be  chooses  to 
retain  poasession  under  the  contraet,  he  may  do 


bo  only  by  paying  the  purchase  price  and  inter- 
est according  to  his  agreement. 

[Ed.  Note.— For  other  cases,  see  Toidor  and 
Purchaser,  CenL  Dig.  |  209.1 

3.  Vendor  and  Pdrchaseb  $=3299(4)  —  De- 

FXNBE— FBAUD  in  SaLB  OF  LaND. 

In  a  vendor's  action  to  guipt  title  and  to 
have  the  contract  declared  terminated  for  the 
purchaser's  default  In  payment,  and  to  remove 
vendee  from  the  land,  etc,  where  defendant  fail- 
ed to  deny  any  of  the  essential  averments  of 
the  complainL  be  could  not  defend  on  the  the- 
ory that  plaintiff  had  been  guilty  of  fraud; 
the  action  being  In  ejectment,  and  an  independ- 
ent tort  not  being  available  against  such  plead- 
ing. 

[Dd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  842.] 

4.  Vbndob  and  Pdrchaseb  ^=»209(4)— Cocr- 

TERCLAUf— Dam  AGES— FbA  00. 
In  vendor's  action  to  quiet  title,  and  for  re- 
poniession  after  breach  of  contract,  a  counter- 
claim, alleging,  fraud  and  asking  for  money  judg- 
ment by  way  of  damages,  does  not  arise  in  the 
same  transaction. 

[Dd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  |  842.] 

Department  2.  Appeal  from  Superior 
£ourt,  T^ama  County;  John  F.  Elllsoo, 
Judge. 

Suit  by  the  Los  MoUnos  Land  (Company,  a 
corporation,  against  T.  C.  UacKay.  From  a 
Judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

P.  H.  Coffman  and  A.  H.  Ludeman,  both  of 
Red  Bluff,  for  appellant.  W.  P.  Johnson,  of 
Red  Bluff,  for  respondent 

MELVIN,  J.  Plaintiff  sued  to  have  a  cer- 
tain contract  for  the  sale  by  It  of  land  to  the 
defendant  declared  at  an  md  by  reason  of 
defendant's  breach  thereof,  to  obtain  a  de- 
cree for  the  removal  of  defendant  from  the 
land  Involved  in  the  contract,  and  to  quiet 
title  to  said  real  property.  Defendant  demur- 
red to  the  complaint,  and,  the  demurrer  be- 
ing overruled,  answered,  and  also  pleaded  a 
counterclaim.  Demurrers  of  plaintiff  to  de- 
fendant's pleadings  were  sustained  without 
leave  to  amend,  and  after  the  taking  of  tes- 
timony Judgment  was  entered  in  favor  of 
plaintiff  as  prayed.  From  this  Judgment,  de- 
fendant appeals. 

[1  ]  The  only  objection  to  the  sufficiency  of 
the  complaint  which  Is  ur^i^  by  appellant's 
counsel  In  tbclr  briefs  la  that  the  pleading 
does  not  Indicate  whether  or  not  the  defend- 
ant was  served  with  notice  to  quit  the  premis- 
es prior  to  the  commencement  of  the  actlMi. 
This  objection  Is  without  merit  The  con- 
tract, which  was  fully  set  forth  In  the  com- 
plaint, provided  that  if  any  Installment  of  the 
purchase  price.  Interest  or  taxes  should  be- 
come due  and  be  in  default  for  60  days  Los 
Molinos  Land  Company  might  terminate  all 
of  the  rights  of  the  holder  of  the  contract  by 
notice  in  writi'ng  served  personally  or  by  mail 
to  the  last  kuQwn  post  office  address  of  said 
bolder.  The  complaint,  after  setting  forth 
the  default  of  defendant  for  more  than  60 
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days  In  tbe  paTment  of  an  Instsllmoit  of 
loterest,  avers  that  be  was  noUfled,  on  a 
day  apedfled.  In  writing  by  mall  at  bis  poet 
office  address  at  Los  Mollnos,  Cal.,  that  bis 
ri^tB  QDder  the  contract  were  terminated, 
the  omtract  cancded,  and  that  all  payments 
tb«etof(ne  made  were  forfeited.  This  was  a 
snffldent  c(Hiipllance  with  the  terms  of  the 
agreement,  and  tbe  court  properly  overmled 
the  demnrrer  to  the  complaint 

Tbe  complaint  contains  allegations  to  the 
effect  that  plaintiff  and  defendant  executed 
tbe  pleaded  agreement ;  that  defendant  went 
into  possesion  of  tbe  land  under  said  con- 
tract :  that  he  was  then  occupying  the  prem- 
ises; that  certain  Interest  had  become  due 
for  a  period  of  more  than  00  days ;  that  said 
Interest  was  stUl  unpaid ;  that  plaintiff,  ex- 
ercising Its  option  given  by  the  terms  of  the 
contract,  had  declared  the  said  agreement  at 
an  end,  and  the  payment  previously  made  on 
account  of  the  purchase  price  forfeited. 
None  of  these  allegations  was  denied  by  the 
answer,  but  defendant  pleaded  certain  alleged 
fraudulent  representations  operating  to  in- 
duce defendant  to  purchase  tbe  land;  the 
offer  of  defendant,  on  discovery  of  the  fraud, 
to  rescind  the  contract  and  restore  the  land, 
on  repayment  of  the  amount  paid  on  the  pur- 
chase price,  and  plalntlCT's  refusal  to  accept 
the  terms  so  oBfered.  The  counterclaim  sets 
up  the  alleged  fraudulent  acts  of  plaintiff  in 
Inducing  defcudant  to  enter  Into  the  contract, 
and  prays  recovery  of  $350,  the  Initial  pay- 
ment on  the  purchase  price,  ¥350  alleged  to 
have  been  expended  by  defendant  In  efforts 
to  produce  crops  on  tbe  property,  and  $100 
counsel  fees, 

[2-4]  The  demurrers  to  the  answer  and 
counterclaim  were  properly  sustained.  A  pur- 
chaser, wishing  to  rescind  a  contract  of  this 
sort,  may  only  do  so  by  surrendering  the  land 
to  the  vendor.  He  Is  then  In  a  position  to  sue 
for  the  porUon  of  the  purchase  price  previ- 
ously paid ;  or,  If  he  chooses  to  retain  posses- 
sion under  tbe  contract,  he  may  only  do  so  by 
paying  the  purchase  money  and  the  interest 
according  to  the  terms  of  the  agreement 
Gervalse  v.  Brooklns,  156  Cal.  103-108,  103 
Pac.  329 ;  Empire  Investment  Co.  v.  Mort,  160 
Cal.  732-737,  147  Pac  900;  Empire  Invest- 
ment Co.  V.  Mort,  171  Cal.  33ft-339,  153  Pac. 
236.  Having  failed  to  deny  any  of  the  essen- 
tial averments  contained  in  the  complaint, 
MacKay  could  not  defend  upon  the  theory 
that  plaintiff  had  been  guilty  of  fraud.  This 
la  an  action  In  ejectment,  and  an  Independent 
tort  Is  not  available  against  sudi  a  pleading. 
There  .was  nothing  In  the  contract  by  which 
the  render  guaranteed  the  quality  of  the  land 
or  Its  productiveness,  'and  all  of  the  allega- 
ttona  of  fraud  In  the  answer  and  counterclaim 
relate  to  mlsr^resentadcHis  and  conceal- 
moita  regarding  such  matters.  There  was 
nothing  In  the  fraud  which  prevented  the  de- 
tmH&nt  from  carrying  out  tbe  stlpulatitHis 


cMitalned  In  the  wrlUng  and  then  suing  for 
the  damages  suffered  because  of  plaintiff's 
misrepresentations  and  concealments.  If  any 
there  were;  or  he  might  have  surrendered  the 
land  and  sued  while  tbe  contract  was  still  of 
full  ritallty,  praying  for  Its  rescission  on  ao- 
count  of  tbe  vendor's  fraud  and  for  damages. 
Having  chosen  to  permit  the  vendor  to  re- 
scind on  acTOunt  of  his  (tbe  vendee's)  own 
failure  to  comply  with  the  terms  of  the  con- 
tract, be  is  in  no  position  to  set  up  plaintiff's 
fraud,  either  as  an  answer  or  by  way  of 
counterclaim,  as  against  the  action  In  eject- 
ment, because  such  purported  counterclaim 
may  not  be  said  to  arise  out  of  tbe  same 
transaction.  The  counterclaim  does  not  tend 
to  defeat  plaintiff's  recovery,  which  was  for 
the  repossession  of  the  land  after,  admitted 
breach  of  the  contract  of  sale  by  the  vendee. 
Defendant's  demand  was  for  a  money  judg- 
ment by  way  of  damases,  and  cannot  be  said 
to  arise  out  of  the  same  transaction.  See 
Empire  Investment  Co.  v.  Mort,  169  Cal.  at 
page  738,  147  Pac.  960,  and  cases  there  cited. 

Our  conclusion  upon  this  subject  makes  it 
unnecessary  to  dlscnss  the  sufficiency  of  de- 
fendant's allegations  of  fraud  as  matters  of 
pleading. 

The  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LOKI- 
OAU,  J. 


(175  Cal.  293) 
J.  FRANK  &  CO.  V.  NEW  AMSTERDAM 
CASUAX.TT  00.   (S.  F,  7302.) 

(Supreme  Court  of  California.   June  6,  1917.) 

1.  Insurance  ^ssSTl— Riohts  or  Insubbb— 

Waives. 

While  an  Insurer  may  stand  upon  the  letter 
of  its  contract,  it  may  waive  its  provisions  when 
placed  in  Uie  policy  for  tbe  insurer's  benefit, 
aad  may  by  its  conduct  be  estopped  from  aa- 
serUng  defenses  otherwise  aTailabI& 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  g|  943-«4e.] 

2.  iNSURAffOB  «=»388(5)— Rights  or  Inbubbb 
—Waiver. 

Where  tbe  insurer,  under  an  indemnity  pol- 
icy issued  to  J.  &  Co.  as  an  individual,  defend- 
ed a  suit  brouebt  agaiost  J.  &  Co.  as  a  cor- 
poration, it  waived  the  defense  ni  misrepraenta- 
tion  in  the  policy  as  to  tbe  status  of  the  insured. 

3.  INBURANCB  «=»388(5)— RIGHTS  or  lN81»m 

—Waives. 

In  such  case,  where  the  insurer  permitted 
a  judgment  aKninst  tbe  insured  to  become  final, 
it  could  not  afterwards  deny  the  binding  force 
of  tbe  policy. 

4.  InSDRANCB  ^3890  — BlOHTB  OF  IKBUBBB  — 

Waiveb. 

When  an  insurance  company,  with  full 
knowledge  of  all  the  facts,  enters  into  negotia- 
tions and  relations  with  the  assured,  recognis- 


ing the  continued  validity  of  the  polii?,  the  right 
to  a  forfriture  tor  any  previous  dauiult  wmdi 
may  be  asserted  Is  waived. 


Note.— Fnr  other  casea^  aee  Insuxauofc 
Cent  Dig.  U  1037, 1088.] 


«9»rar  otbtr  cum  m*  sum  topic  and  KBr-NUUBBS  In  aU  Kv-Nmabsred  OIimu  sod  ladms 


Digitized  by 


928 


165  PAGIFIO  BBPOBTEB 


(Cat 


5.  iNBUBAiroK  ^o665(8)— BiOBis  or  Iksubkb 

—Waiver. 

Evidence  held  to  show  that  the  issarer  had 
fall  charge  of  a  suit  aeoinat  the  tosured.  so  that 
it  was  bound  by  the  JiidgmenC  in  such  sait. 
[Ed.  Note.— For  other  caaes,  see  Inauranoe, 

Cent  Dig.  fi  1725.] 

6.  Evidence  *=>78— Pboduction   of  Evi- 
dence —  CORFOBATl    ReCOBDS  —  PbEBUUP- 

TI0N8. 

The  mere  fact  that  the  corporate  books  and 
paiiers  were  cot  bronebt  into  court,  though  such 
action  was  suggeateu,  but  not  onlered  b;  the 
judge,  does  not  ruiae  the  preaumntion  that  there 
was  no  cor|)orate  action  regarding  the  mutter 
]nvolve<l  when  such  action  was  prerequisite  to 
maintaining  a  suit. 

[Ed.  Note.— Por  other  caaea,  see  Evidence, 
Cent  I>ig.  SS  08,  100.] 

7.  XnSUBANCE  €=»0Cr)(4)  —  LlABIUTT  Ot  lut- 
8UBEB— JnDEMNITY  PoUCT. 

Evidence  held  to  show  that  the  Insured 
against  whom  a  judgment  waa  recovered  had 

Eid  the  judgment,  so  aa  to  render  the  insurer 
ble  therefor. 

[Ed.  Note.— For  other  CMM,  Me  Insutmnce, 

Cent.  Dig.  {  1722.] 

8.  INBUKARCB  «S>B68(1}— RiaHTB  or  INSUUB 

— Waiveb. 

While  requirement  in  indemoity  policjr  that 
notice  of  probable  liabilitjr  be  given  to  the  home 
office  of  the  insurer  is  reasonable  and  just,  it 
is  waived  when  the  insurer  actually  aMumea 
control  of  tbe  litigation  involved. 

[Ed.  Kot«.— For  other  cases,  see  Inauranoe^ 
Gent  Dig.  H  13S2.  1383,  K18I>,  1300.1 

9.  IrrsuEANCE  <s=»514  —  Liabilitt  or  In- 
surer—Indeunitt  POLICT. 

In  suit  under  an  indemnity  policy  binding 
the  insurer  to  pav  any  judgment  recovered 
against  tbe  insureu,  the  insurer,  may  inquire 
whether  tbe  judgment  has  been  paid,  but  not 
where  the  funds  with  which  to  pay  it  were  ob- 
tained. 

[Ed.  Ndte.— For  other  caae^  aae  Inaorance, 

Cent  Dig.  1  1208.] 

10.  Afpbai.  and  Ebbob  ^s»10CS8(2H-Hasiuxs8 

Ebrob. 

Error,  if  any.  in  excluding  testimony  waa 
harmless  where  the  sam^  witness  was  aulwe- 
quently  permitted  to  testify  to  all  the  muttera 
as  to  which  bis  testimony  was  previously  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oeut  Dig.  If  4106.  41*01.] 

U.  Ikburance  «=>555— tiroEUNnr  Poucixa 

— CO.NBTRUCTION. 

A  prohibition  in  an  indemnity  policy  against 
waiver  of  its  conditions  except  in  writing  dues 
not  apply  to  stipulations  to  be  performed  after 
loss,  such  as  giving  notice  and  furnishing  pre- 
liminary proof. 

[Ed.  Note.— For  other  coses,  see  Insurance, 
Ceut  Dig.  §1  13117-1373,  1382-131)0.] 

Department  2.  Appeal  from  Saperlor 
Court,  City  and  County  of  San  Francisco; 
Geo.  A.  Sturtevant,  Judge. 

Action  by  J.  Frank  &  Co.  against  the  New 
Amsterdam  Casualty  Company.  Judgment 
for  plaintiff,  and  defendant  aroeala.  Af- 
firmed. 

Llllenthal,  McKlnstry  &  Raymood,  of  San 
Francisco,  for  appellant  IjOuIs  U.  Brown- 
stone,  of  San  Frandaco^  for  reqwndttit 


MELVIN.  J.  Defendant  appeals  from  tbe 
Judement  and  from  an  orAve  denying  Its  mo- 
tion for  a  new  triaL 

The  facts  are  simple.  Oondns.  ao  «nplo74 
of  plaintiff,  was  injured  and  brought  sutt 
for  a  large  snm  of  money  in  damages.  De- 
fendant, a  surety  company,  whfdi  bad  issued 
a  policy  In  &Tor  of  plaintiff,  tools  charge 
through  Its  coonael  of  the  defense  In  ttiat  ac- 
tion. Cousins  obtained  a  judgment  for  $2,- 
500  against  J.  Frank  ft  Co.,  and  the  attorney 
for  tbe  New  Amsterdam  Casualty  Company, 
although  promising  that  an  appeal  would  be 
taken,  allowed  tbe  Judgment  to  becimie  flnoL 
The  judgment  was  paid  and  this  snlt  was  by 
J.  Frank  A  Ca  (a  corporation)  to  compel  re- 
payment of  the  amount  of  said  Judgment 
from  Its  insurance  carrier.  New  Amsterdam 
Casualty  Company  {a  corporation).  The  de- 
fense waa  highly  technical,  and  was  based 
for  the  most  part  upon  alleged  rights  of  the 
Insurer  under  its  policy,  which  were  waived 
by  its  assumption  of  liability  evidenced  by 
its  undertaking  the  defense  In  tbe  salt  oC 
Consins  against  bis  employer. 

[1-11  Appellant's  first  point  is  that  It  was 
not  bound  by  the  tenns  of  the  policy  to  in- 
demnify plaintiff  for  any  loss  because  it  did 
not.  as  found  by  tbe  court,  enter  Into  a  con- 
tract of  Insurance  with  "tbe  plalntlfT'  (a 
corporation),  hut  with  J.  Frank  &  Co..  an  In- 
dividual Undoubtedly  an  insurance  corpo- 
ration may  usually  stand  upon  the  letter  of 
its  contract,  and  where  the  policy  Is  based 
upon  a  warrant  of  status  by  the  penwn, 
firm,  or  corporation  seeking  Insurance,  the 
Insurer  may  in  certain  cases  be  rallered  ot 
liability  by  misrepresentations  of  the  appli- 
cant even  wbcn  there  Is  an  abttence  of  fraud. 
But  an  Insurance  company,  like  any  other 
contracting  party,  may  waive  provisions 
placed  In  the  policy  solely  for  Its  own  bene- 
fit and  may  by  Its  conduct  be  estopped  from 
asserting  defenses  which  might  othem-ise  be 
available;  We  do  not  mean  to  say  thut  the 
mere  statement  by  the  assured  of  IndlrlOual 
ratber  than  corporate  status  would  avoid  the 
policy  if  timely  objection  were  made,  but  It 
is  certain  that  whatever  the  rights  of  the 
casualty  company  may  have  been  by  reason 
of  the  false  statement  In  the  policy,  It  is  now 
prevented  by  Its  owu  conduct  from  tiikliig 
any  advantage  of  that  r^resentatlon  bet-ause 
It  undertook  the  defense  of  Its  assured,  under 
tbe  recognized  duty  Imposed  by  tbe  contract, 
when  J.  Frank  &  Co.  was  sued  as  a  corjtora- 
tlon.  Tbe  same  able  counsel  who  represent- 
ed the  interests  of  the  defendant  on  behalf 
uf  the  surety  company  In  Cousins  v.  Frank  & 
Co.  (a  corporation)  conducted  tbe  defense  In 
this  action.  Tbe  complaint  In  tbe  action  for 
damages  described  J.  Frank  &  Co.  as  "a  cor- 
poration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
California."  This  was  admitted  by  lock  of 
denial  In  the  answer,  and  that  pleading  was 
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re  rifled  by  Mr.  Frank  as  president  of  the  cor- 
poration. Thus  the  mtsuomer  as  veil  as  any 
tfmtlar  tnflnnlty  was  waived  by  ttm  eonauct 
of  the  surety  company.  Moreover,  the  sure- 
ty company,  by  foiling  to  appeal  on  behalf 
of  J.  Frank  &  Co.  from  the  judgment  In  the 
salt  for  damasea,  deprived  the  latter  at  Im- 
portant and  valuable  rights.  The  prerident 
of  J.  Frank  &  Co.  was  told  that  counsel  for 
the  surety  company  had  the  matter  of  a  setr 
tlenient  in  hand*  that  an  ^ort  to  settle  was 
being  made,  but  that  no  agreement  would  be 
made  which  would  Involve  the  payment  of 
more  than  $200.  Having  permitted  the  In- 
sured thus  to  alter  Its  portion,  the  surety 
company  may  not  now  seek  to  dmy  the  End- 
ing force  of  the  policy. 

[41  When  an  insurance  company,  with  full 
knowledge  of  all  the  facts,  enters  Into  nego- 
tiations and  relaUMis  with  tbe  assured,  rec- 
ognizing the  continued  validity  of  tbe  policy, 
the  right  to  a  forfeltuTe  for  any  previous  de- 
fault which  may  be  asserted  Is  waived.  Mur- 
rey V.  Home  Benefit  Association,  00  Cal. 
402-lOT,  27  Pac.  309,  25  Am.  St  133; 
Knarston  v.  Manhattan  Life  Insurance  Co., 
124  Cal.  74-78,  66  Pac.  773;  Knarston  v.  Man- 
hattan Ufe  Insurance  Ca,  140  CaL  57-62. 
73  Pac.  740. 

Appellant  attacks  as  not  sustained  by  tbe 
proof  the  finding  to  tbe  effect  that  the  Insur- 
er erroneously  Inserted  In  the  policy  a  desig- 
nation of  the  assured  as  an  Individual.  In 
view  of  our  decision  with  reference  to  waiver 
of  conditions,  this  finding  Is  immaterial,  and 
we  are  relieved  from  the  neces^ty  of  dis- 
cussing the  alleged  lack  of  evidence  applica- 
ble to  it. 

[f]  Another  finding  whldi,  according  to 
^ipellant,  Is  unsupported  is  the  one  by  which 
the  court  declared  that  "defendant  through 
Its  attorneys  bad  entire  charge  of  the  defense 
of  said  action"  (meaning  the  suit  of  Cousins 
against  J.  Frank  &  Oa)  It  Is  asserted  that 
because  tbere  was  a  claim  by  Cousins  for  an 
amount  in  excess  of  the  maximum  liability 
under  the  policy,  the  surety  company  deemed 
itself  bound  to  Invite  Mr.  Brownstone,  who 
had  a^ed  in  other  matters  for  J.  Frank  & 
Co..  to  t>ecome  associated  with  its  counsel. 
Unquestionably  he  wa&  asked  to  participate 
in  the  preparation  and  trial  of  that  case,  but 
he  refused  to  accept  the  Invitation.  Mr. 
Raymond,  one  of  the  attorneys  for  defendant 
in  this  action,  while  on  the  witness  stand, 
q;»eaking  of  Cousins  v.  Frank,  said:  "I  had 
ahBolnte  charge  and  contnH  of  the  cas^." 
The  finding  Is  therefore  fully  supported,  be- 
cause it  appears  clearly  from  tbe  testimony 
that  Mr.  Raymond  was  acting  In  behalf  of 
the  surety  company  when  appearing  for  tbe 
Insured. 

[I]  The  court  found  that  plaintiff  paid  In 
fall  the  Judgment  In  favor  of  Cousins  on  the 
24th  of  February,  1913,  together  with  interest 
and  costs,  amounting  in  the  aggregate  to  $2.- 
635.  In  attacking  this  finding  appellant 
again  lays  great  stress  upon  tbe  personal  as 
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distinguished  from  the  corporate  entity.  Tbe 
evidence  tends  to  show,  as  appellant  admits^ 
that  M.  M.  Morris  loaned  to  the  corporation 
^,000.  to  be  applied  to  the  payment  of  the 
Judgment,  bat  appellant  Insists  that  the  re- 
mainder, $635,  was  paid  by  Mr.  Frank  per- 
sonally. Appellant  calls  ottentlon  to  the 
provision  In  the  policy  to  the  effect  that  no  ac- 
tion by  the  assured  against  tbe  surety  com- 
pany will  lie  to  recover  for  any  amount  ex- 
cept a  loss  "actually  sustained  and  paid  In 
money  by  the  assured."  After  the  recovery 
of  judgment  and  before  Its  payment  J.  Frank 
A  Co.  made  an  assignment  for  the  benefit  of 
creditors.  Subsequently  the  sum  of  $2,000 
was  borrowed  from  Morris  on  the  security  of 
a  purported  assignment  by  the  corporation, 
J.  Frank  &  Co.,  of  Its  rights  under  the  poli- 
cy and  the  satisfaction  of  judgment  was  ob- 
tained on  the  same  dny.  Yet  there  Is  no 
proof,  according  to  appellant,  of  any  corpo- 
rate act,  either  In  tbe  execution  of  the  note  to 
Morris,  the  making  of  tbe  assignment  or  the 
payment  of  the  Judgment:  and,  further,  it  Is 
argued  In  appellant's  behalf  that  by  failure 
to  produce  the  corporation's  records  (although 
ordered  to  do  so  by  the  court),  respondent  es- 
tablished the  presumption  against  it  that 
tbere  was  no  corporate  act  touching  the  mat- 
ter of  the  settlement  of  the  judgment.  This 
last  contention  Is  without  merit.  It  is  true 
that  the  court  suggested  to  counsel  for  J. 
Frank  &  Co.  that  he  would  better  get  tbe 
minutes  and  other  books  of  tlie  conioratlon 
during  an  adjournment,  but  there  was  no  or- 
der to  produce  them,  and  If  there  had  been 
the  surety  company  easily  might  have  re- 
quited its  enforcement.  HiIs  was  not  done. 
The  mere  fact  that  the  booba  and  papers  were 
not  brought  Into  court  did  not  create  tbe  pre- 
sumption for  which  appellant  contends. 

[7]  There  is  no  pretense  that  the  proof  does 
not  show  the  payment  of  the  judgment  in 
actual  money  on  behalf  of  J.  Frank  &  Co.  It 
Is  therefore  Immaterial  to  the  Insurance  car- 
rier how  or  when  that  corporation  obtained 
the  money  or  the  credit  which  enabled  It  to 
pay  Cousins  the  amount  due.  However,  it 
does  appear  from  the  testimony  of  Mr.  i'ranl; 
that  tbe  assignment  to  Mr.  Morris  of  the  pro- 
ceeds of  any  Judgment  against  the  surety  com 
pany,  given  as  security  for  tlie  loan,  was 
made, after  a  meeting  of  the  directors  of  the 
corporation,  and  as  tbe  president  signed  tbe 
assignment  for  the  company,  presumably  he 
did  so  in  the  fulfillment  of  the  formal  action 
and  instruction  of  the  board  of  directors.  Mr, 
Frank  was  the  alter  ego  of  the  cor[)oratIon 
ow^nlng  all  the  stock  except  that  necessary  to 
qualify  other  directors.  He  had  been  sued 
on  bis  liability  as  a  stockholder  after  the 
Judgment  was  obtained  by  Cousins  against 
the  corporation,  and  for  Uiat  reason  be  ar- 
ranged, as  he  testified,  to  get  tbe  loan  for  J. 
Frank  &  Co.  We  are  of  the  opinion  that  the 
evidence  supports  tbe  finding  of  payment  of 
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tbe  Judgment  against  It  by  J.  Frank  &  Co., 
the  coriMiratlon. 

[8]  There  was  a  motion  for  nonsuit  based 
upon  alleged  failures  on  tbe  part  of  the  as- 
sured to  obey  certain  requirements  of  the 
policy,  namely,  to  send  to  the  home  office  of 
the  Insurer  written  notice  of  the  accident  to 
Cousins,  and  after  the  commencement  of  tbe 
action  by  said  Cousins  to  forward  to  the  home 
office  the  summons  served  upon  J.  Frank  & 
Co.  In  that  suit.  Of  course  the  couditiuiis  of 
the  policy  requiring  notice  to  the  home  office 
of  probable  liability  are  intended  primarily 
to  afford  opportunity  to  tbe  insurer  prompt- 
ly to  take  charge  of  a  defense.  Such  require- 
ments are  reasonable  and  Just,  but  they  are 
waived  when,  as  in  this  case,  the  Insurer  ac- 
tually does  assume  control  of  the  litigation 
growing  out  of  the  accident.  Knarston  v. 
Manhattan  Life  In«>urance  Co.,  supra.  There 
was  no  error  in  the  denial  of  tbe  motion  for 
nonsuit. 

[I]  Certain  rulings  relative  to  the  admis- 
sion of  evidence  are  specified  as  erroneous. 
The  admission  of  the  TpoUey  issued  to  J. 
Frank  &  Co.,  an  individual,  and  the  accept- 
ance in  evidence  of  the  judgment  roll  In 
Cousius  V.  J.  Frank  &  Co.  (a  corporation) 
were  Justified  upon  principles  discussed 
above.  Certain  questions  were  propounded  to 
Mr.  Faull,  a  representative  of  appellant,  by 
which  it  was  sout^t  to  bring  out  the  details 
of  a  certain  conversation  between  him  and 
Mr.  Frank.  Tliese  interrogatories  were  evi- 
dently designed  to  elicit  testimony  about  Mr. 
Frank's  declarations  regarding  the  sources 
from  which  be  expected  to  obtain  funds  for 
the  payment  of  the  Judgment  In  favor  of 
Cousins.  The  court,  In  sustaining  objections 
to  these  questions,  ruled  that  counsel  had  a 
right  to  discover  whether  or  not  the  loss  had 
been  actually  sustained  and  paid  In  money, 
but  the  learned  Judge  said  he  did  not  see  that 
the  examination  was  addressed  to  such  a 
purpose.  Whereupon  one  of  the  counsel  for 
defendant  said:  "I  think  your  honor  Is 
right."  We  agree  with  the  court  and  with 
counsel's  opinion  expressed  at  that  time. 

[10]  Another  exception  was  based  upon  the 
ruling  sustaining  the  objection  of  plaintiff  to 
a  question  directed  to  Mr.  Morris  in  which  it 
was  sought  to  have  him  say  with  whom  he 
had  a  conversation  about  the  loan  to  plaintiff. 
If  the  ruling  was  erroneous  it  was  not  harm- 
ful to  appellant,  because  later  In  the  exam- 
ination Mr.  Morris  testified  very  fully  con- 
cerning the  conversations  and  all  of  the  cir- 
cumstances connected  with  the  making  of  the 
loan. 

An  expert  insurance  broker,  Mr.  MacMeans. 
was  asked  If  the  rates  of  insurance  for  in- 
dividuals were  different  from  tiiose  charged 
to  corporations.  Over  d^endant's  objection 
be  was  permitted  to  answer.  In  view  of  that 
^Icih  we  have  dedded  with  reference  to  the 


waiver  In  the  matter  of  the  Incorrect  desig- 
nation of  plaintiff  in  the  policy,  this  error.  If 
It  was  error.  Is  entirely  ImmaterlaL 

[11]  nie  waiver  evidenced  by  the  conduct 
of  the  Insurer  Is  also  a  sufficient  answer  to 
the  specification  of  error  based  upon  the  ad- 
mission in  evidence  of  certain  conversations 
between  Mr.  Prank  and  Mr.  Raymond,  at- 
torney for  tbe  surety  company,  and  others 
between  Mr.  Frank  and  Mr.  Vella,  that  cor- 
poration's adjuster.  These  conversations  did 
not,  as  appellant  Insists,  relate  to  prohibited 
waivers  of  the  terms  of  the  policy  on  the  part 
of  agents.  They  merely  referred  to  the  ac- 
tion of  the  company  through  its  agents  after 
it  had  waived  all  informalities  and  all  pos- 
sible objections  by  assuming  control  of  tbe 
litigation.  Tbe  prohibition  In  a  policy 
against  waiver,  except  in  writing,  does  not 
apply  to  those  stipulations  which  are  to  be 
performed  after  loss  sudi  as  giving  notice 
and  furnishing  preliminary  proof.  Carroll  v. 
GIrard  Fire  Insurance  Co.,  72  Cal.  297-SOO, 
13  Fac.  863;  Wheaton  r.  North  British  & 
Mercantile  Insurance  Co.,  76  CaL  415-426^ 
18  Pac.  758,  9  Am.  St.  Rep.  216.  In  tbe  case 
at  bar  the  conduct  of  the  insurer,  without 
reference  to  the  statements  of  its  agents,  was 
sufficient  to  show  Its  assumption  of  full  lia- 
bility under  tbe  policy. 

Appellant's  final  point  admittedly  ia  not 
supported  by  tbe  record,  bat  in  the  brief  of 
appellant  It  was  announced  that  a  motion  in 
diminution  of  the  record  would  be  made,  to 
tbe  end  that  the  argument  might  become  rele- 
vant. No  sucb  motion  bas  been  made. 
Therefore  we  may  not  consider  tbe  argumoit 
on  that  point 

Judgment  and  order  affirmed. 


We    concur:     HENSHAW,   J. ;  LOBI- 

GAN,  J. 


a7S  Cal.  292) 

McGOBMACK  v.  McCOBUACK.  (a  F.  7144) 

(Supreme  Court  of  California.    June  6,  1917.) 

1.  Divorce  «=»3*— Sufficienct  oy  Fwdinqs. 

Findings  that  the  parties'  marriage  had 
been  declared  niiU  and  void  to  another  state  suf- 
ficiently supported  decree  denying  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  160.] 

2.  Divorce  «=>183— Appbai^Recobo— Qms- 
TioN  Pbesentei*— Findings. 

Where  the  evidence  ia  not  incorporated  in 
the  record  on  appeal  in  divorce  case,  no  question 
arises  as  to  its  sufficiency  to  support  findings. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  8  569.] 

3.  EVIDEJJCK  «=>80(1)— PaESOMPXIOMS— I*AW 

OF  Anotueb  State. 
In  the  absence  of  contrary  evidence,  tbe  law 
of  another  state  toachine  tbe  subject  in  question 
will  be  deaned  to  be  the  same  as  that  of  this 
stat& 

[Ed.  Note.— For  other  cases,  see  BrideDeeb 
Cwit.  Dig.  I  101.] 
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4.  JUDOUENT    ®=>815— FOBXION— CONBIDEBA- 

TiON — CoNenruTioN. 
TbB  final  judgment  of  another  state,  whether 
erroueouB  or  not.  is,  under  Const  U.  S.  art.  4, 
I  1,  requiring  full  fnitb  and  credit  to  be  given 
to  judicial  iiroceedings  of  other  states,  entitled 
to  same  weight  and  consideration  as  though  ren- 
dered by  the  court  of  this  sute  where  want  of 
jnrisdictioD  is  not  shown. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S§  1445-1448.1 

D^artment  1.  Appeal  from  Superior 
Court,  C4ty  aod  County  of  San  FrancLaco; 
Ja&'.  M.  Truutt,  Judge. 

Suit  for  (Urorce  by  Henrietta  Elizabeth 
McCommck  against  Uobert  Uughson  McCor- 
mack.  Decree  denying  divorce,  and  plaintiff 
anwals.  Afitrmed. 

West  &  de  Journel,  of  San  Francisco  (T.  C 
West,  of  Sau  E^ncisco,  of  counsel),  for  ap- 
pellant. >  rank  J.  Hennessy,  of  San  Francis- 
co, for  respondent 

VICTOR  E.  SHAW,  J.  pro  tem.  This  is 
an  appeal  prosecuted  by  plaintiff  upon  the 
Judgment  roll  alone  from  a  decree  denying 
her  a  divorce  trom  the  defendant. 

It  appears  from  the  fludiiigs  that  on  March 
11,  1907,  the  parties  were  married  in  the 
province  of  British  Columbia,  Canada;  that 
thereafter  on  March  12,  lOOS,  in  an  action 
therefor  brought  by  defendant  herein  against 
plaintiff  herein,  the  superior  court  of  Kings 
county,  state  of  Washington,  after  due  and 
regular  proceedings  had  therein,  made  and 
entered  a  Judguient  whereby  it  declared  the 
marriage  so  coutracted  by  the  parties  null 
and  void,  which  Judgment  is  in  full  force  and 
effect;  and  that  at  the  time  of  the  commence- 
ment of  the  action  the  parties  were  not  hus- 
band and  wife. 

[1, 2]  That  these  findings  support  the  Judg- 
ment admit  of  no  possible  guebtioo,  and,  since 
the  evidence  upon  which  they  were  mode  Is 
not  incorporated  In  the  record,  no  Question 
arises  as  to  the  sufiiclency  thereof  to  support 
the  findings.  Bedlands,  etc.,  W.  Co.  v.  Red- 
lands,  121  Cal.  305,  5a  Pac.  843;  Estate  of 
Brown,  143  Cal.  450,  77  I*ac.  160. 

[S,  4]  Appellant  Insists  that,  since  the  mar- 
riage contracted  lo  Canada  was  valid,  the 
superior  court  of  Washington,  though  con- 
cededly  having  jurisdiction  of  tlie  parties, 
conid  not  legally  declare  it  void.  The  Su- 
preme CXrart  of  that  state  has  held  otherwise. 
See  Johnson  r.  Johnson,  57  Wash.  88,  100 
Pac.  fiOO.  26  U  B.  A.  (N.  S.)  179.  There  U 
nothing  In  the  record  showing  the  grounds 
upon  which  the  court  acted  in  annulling  the 
c«Mitract  of  marriage.  Presumably,  since  the 
contrary  is  not  made  to  appear,  and  as  the 
taw  of  Wjishii^ton  touching  the  subject  in 
the  absence  of  evidence  to  the  contrary  is 
deemed  to  be  the  same  as  that  of  this  state 
(O'Sulllvan  T.  Griffith,  153  Gal.  602,  95  Pac. 
873,  96  Pac.  323:  Fox  v.  Mick,  20  CaL  App. 
609.  129  Pac.  972).  the  action  for  annulment 


was  based  ui)on  some  one  of  the  grounds 
specified  in  section  82  of  the  Civil  Code  as 
cause  for  annulling  the  marriage.  With  this, 
however,  we  are  not  concerned,  since,  wheth- 
er erroneous  or  not,  the  final  Judgment  of  the 
superior  court  of  Washington  declaring  the 
marriage  null  and  void — there  being  nothing 
to  show  want  of  Jurisdiction — Is  under  sec- 
tion 1,  art  4,  of  the  federal  Constitution,  en- 
titled to  the  same  consideration  and  weight 
as  though  rendered  by  a  court  of  this  state. 
PhUbrook  v.  Newman,  148  Cal.  174,  82  Pac 
772.  The  appeal  is  without  a  semblauce  of 
merit 
Judgment  affirmed. 

We  concur:  SHAW,  J. ;  SLOSS.  J. 


a7&  Cal.  345) 

In  re  CAMPBELL'S  ESTATE.  (L.  A.  4854.) 
(Supreme  Court  of  California.    June  6.  1917.) 

1.  Wills  «=»81— Isvalid  Gut  to  CHAanr— 

SFPAEABLB  PBOVISION& 
Where  a  will  left  an  estate  la  trust  during 

life  of  testatrix's  son.  on  whose  death  the  trust 
was  to  "cease  and  determine,"  and  on  siicb  ter- 
mination the  estate  was  to  go  to  the  son's  lawful 
issue  and  another,  and  in  default  of  such  issue 
three-fourths  thereof  to  a  hospital  and  one-fourth 
to  certain  others,  the  will  further  providing  that 
"the  invalidity  of  any  use  or  trust  herein  shall 
not  vitiate  such  as  are  valid,"  the  validity  of  no 
other  provisions  of  the  will  than  the  disposition 
to  the  hospital  would  he  affected  bj  Civ.  Code,  | 
1313,  invalidating  devises  or  bequests  to  chari- 
ties exceeding  one-thinl  of  the  estate;  such  dis- 
position to  the  hospital  not  being  part  of  a  single 
and  indivisible  scheme. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  if  201.  202.] 

2.  Wills  ®=»15  —  VALiprrr  or  CnABiTABLB 

Devise. 

In  such  case,  where  the  present  value  of  the 
distributahle  assets  was  al^out  $15,000.  and  the 
trustee  was  directed  to  use,  for  the  purposes  of 
the  trust,  such  portion  of  the  principal,  in  ad- 
dition to  the  income,  as  he  misnt  deem  necessa- 
ry, the  determination  whether  the  hospital  would 
rt'ceive,  under  the  will,  of  the  distributable  assets 
of  the  estate,  more  than  the  third  allowed  by 
Civ.  Code,  1 1313,  could  not  be  bad  until  Che  ter- 
mination of  the  trust. 

rii^d.  Note.— Fw  other  cases,  see  Wills,  OeaL 
Dig.  6  30.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  James  C.  Blves.  Judge. 

In  the  matter  of  the  estate  of  Maria  Camp- 
bell, deceased.  Appeal  by  Isidore  B.  Dock- 
weiler,  trustee,  and  another,  from  decree  of 
partial  distribution.  Reversed. 

Isidore  B.  Dockwetler,  Thomas  A.  J.  Dock- 
weiler,  and  W.  D.  Finch,  all  of  Los  Angeles, 
for  appellants.  Earle  M.  Daniels  and  Julius 
V.  Patrosso,  both  of  Los  Angeles,  for  re- 
spondent. 

ANGELLOTTI,  C.  J.  This  Is  an  appeal  by 
Isidore  B.  Dockwetler,  as  trustee  under  the 
will  of  Maria  Campbell,  deceased,  and  by  the 
Los  Angeles  Infirmary,  a  corporation,  as  leg- 
atee under  said  will,  from  a  decree  of  partial 
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distribution  whereby  there  was  distributed 
to  Jose  Boulface  Arzaga  substantially  an  un- 
divided two-thirds  of  the  property  of  the  es- 
tate of  said  deceased.  The  theory  upon 
which  this  distribution  was  made  was  that 
as  to  such  i«roperty  the  attempted  dlsiK>sItIoD 
niad^*  by  the  will  of  deceased  was  Ineffectual 
and  void  under  our  law,  with  the  result  that 
as  to  the  same  the  deceased  died  Intestate, 
and  that  snid  property  passed  to  said  Jose 
Boniface  Arzaga,  the  sole  surviving  child 
and  sole  heir  of  said  deceased. 

Deceased  died  August  14,  1913.  Her  will 
executed  April  23,  1913.  gave  all  her  prop- 
erty to  Isidore  B.  Dockweller  In  trust  for 
certain  purposes  speclded  therein.  Substan- 
tially stated,  the  material  provisions  as  to 
the  trust  were  as  follows:  The  trust  was  to 
continue  until  the  death  of  ber  son,  Jose,  on 
the  hopiwnlng  of  which  event  It  was  express- 
ly declared  that  "tlie  trust  hereby  created 
shall  cease  and  determine."  The  trustee  was 
fully  authorized  during  the  continuance  of 
the  trust  to  care  for,  preserve,  and  manage 
the  property,  and  In  the  event  that  the  net 
Income  was  at  any  time  insufficient  for  the 
proper  care  and  support  of  the  son,  to  use 
Buch  portion  of  the  principal  as  be  deemed 
necessary  for  that  purpose.  During  the  ex- 
istence Of  the  trust  he  was  required  to  dis- 
tribute and  pay  out  the  net  rents,  issues, 
proflts.  Interest,  and  dividends  of  the  estate, 
as  follows:  $10  per  month  to  her  housebeep- 
er,  Eulalia  Marguez,  as  long  as  ber  son,  Jose 
shall  llTe>  and  the  remainder  to  or  for  the 
use  and  support:  of  ber  said  son.  If  said 
Eulalia  Marques  died  before  ber  son,  then 
the  monthly  $10  theretofore  paid  her  was 
tfaracefortb  to  be  paid  to  or  for  the  use  and 
support  of  said  son.  This  constituted  the 
whole  of  the  trust  i^n  which  the  property 
was  bequeathed  to  the  trustee.  It  was  then 
provided  la  apt  terms  what  should  become  of 
the  property  upon  the  termination  of  the 
trust,  and  to  whom  it  should  belong.  These 
provisions  were  substantially  as  follows:  If 
the  son,  Jose,  left  lawful  issue  surviving  hira, 
ell  of  the  property  **sball  Immediately  vest" 
In  said  lawful  issue,  provided  said  Eulalia 
Marquez  be  not  then  aliv^  and  If  the  latter 
did  survive  the  son,  then  $1,000  shall  vest  in 
her,  and  the  remainder  in  the  son's  lawful 
issue.  If  said  son  died  without  lawful  issue, 
but  leaving  a  surviving  wife,  then  $1,000 
shall  vest  In  said  Eulalia  Marquez,  and  one- 
fourth  of  the  remainder  in  said  surviving 
wife  and  the  other  three-fourths  In  the  Los 
Angeles  Infirmary,  a  corporation  conducting 
a  hospital  In  Los  Angeles,  for  the  purpose  of 
founding,  endowing,  and  maintaining  free 
beds  for  deserving  sick  poor.  If  said  son 
died  without  leaving  lawful  issue  or  surviv- 
ing wife,  one-founh  shall  vest  in  said  Eulalia 
Marquez,  and  the  remaining  three-fourths  in 
said  Los  Angeles  Inflrmary  for  the  purpose 
above  stated,  provided  that,  If  said  Eulalia 
Marquez  did  not  survive  the  son,  her  share 


shall  vest  In  said  Los  Angeles  Infirmary. 
The  will  further  provides: 

"The  invalidity  of  any  nse  or  tmsC  bereia 
declared,  if  ever  decreed  by  a  coart  of  eompe* 
tent  ^lurisdletloa,  sball  not  vitiate  such  as  ais 

According  to  the  tLgreei  statement  of  facts 
dated  January  20,  1016,  found  true  by  the 
lower  court,  Uie  following  facts  appear:  De- 
ceased died,  as  has  been  said,  August  14, 
1913.  Her  estate  consisted  entirely  of  per- 
sonal property.  The  son,  Jose,  sole  heir  at 
law.  attained  the  age  of  31  years  on  June  5k 
1015.  He  Is  married,  his  wife,  Margaret  L. 
Arzaga,  being  32  years  of  age.  There  hi  as 
yet  no  lawful  issue  of  such  marriage.  Said 
Eulalia  Marquez  is  alive,  and  is  in  ber  fortr* 
seventh  year  of  age.  The  present  vnlue  of 
the  estate  Is.  according  to  the  findings  of 
the  court,  $15,370.48,  out  of  which  $230  for  a 
monument  is  to  be  [Mild.  The  present  rain* 
of  the  bequest  to  the  Los  Angeles  Infirmary, 
according  to  the  American  Experience  Table 
of  Mortality,  with  Interest  at  5  per  cent.  Is. 
under  the  conditions 'most  favorable  to  It; 
viz.  the  death  of  the  son  without  leaving  ei- 
ther lawful  issue,  a  wife,  or  Eulalia  Maiqnes 
surviving  blm,  less  than  $4,000. 

Section  1S13,  Civil  Code,  after  prohibiting 
bequests  or  devises  to  any  charitable  or  ben- 
evolent society  or  corporation,  or  to  any  per- 
son In  trust  for  charitable  uses,  except  by 
will  "duly  executed  at  least  thirty  days  be- 
fore the  decease  of  the  testator,"  declares: 

"And  if  so  made,  at  least  thirty  days  prior 
to  Ruch  death  such  devise  or  legacy,  and  each 
of  tbcm  sliflll  be  valid:  Provided,  that  do  such 
devises  or  bequests  shall  collectively  exceed  one- 
third  of  the  estate  of  tbe  testator,  Icavinx  1p|^ 
heirs,  and  In  such  case  a  pro  rata  deduction 
from  such  devises  or  bequests  shall  be  mad* 
so  as  to  reduce  the  aggr^te  thereof  to  one- 
third  of  such  estate;  and  all  dispositions  ot 
property  made  contrary  hereto  shall  be  void, 
and  go  to  the  residuary  legatee  or  devisee,  next 
of  kin,  or  beirs,  acccwding  to  taw." 

It  was  upon  tbe  theory  that  tbe  provisions 
as  to  the  vesting  of  all  tbe  property  In  tbe 
Los  Angeles  Inflrmary  upon  certain  contin- 
gencies, and  three-fourths  thereof  upon  cer- 
tain other  contingencies,  were  void  as  to  two- 
thirds  of  the  pruiterty,  as  being  In  rlolation 
of  this  section,  and  that  as  a  result  thereof 
the  son,  as  sole  heir,  there  being  no  residuary 
legatee,  was  entitled  at  once  to  take  such 
two-thirds,  that  tbe  distribution  complalued 
of  was  made  to  him. 

[111.  It  seems  clear  to  us  that,  even  If  it 
be  conceded  that  the  disposition  in  favor  of 
the  Los  Angeles  Infirmary  is  invalid  to  the 
extent  stated,  nevertheless  the  son  was  not 
entitled  to  have  the  prt^rty  distributed  to 
him  free  of  the  trust.  Such  disposition  }n 
favor  of  the  Inflrmary  was  no  part  of  the 
trust,  hut  a  thing  entirely  apart  from  and  In- 
dependent thereof.  As  in  Homung  v.  Sedg- 
wick, 164  Cal.  629,  ISO  Pac  212,  the  provi- 
sions as  to  the  disposition  of  the  corpus  upon 
tbe  death  of  the  son  constituted  no  part  of 
the  trust  and  were  solely  by  way  of  presczib- 
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to  whom  the  property  to  which  the  trust 
related  should  belong  upon  the  termination 
of  the  trust,  and  of  a  bequest  of  the  property 
subject  to  the  execution  of  the  trust.  The 
trust  for  the  benefit  of  the  son  and  Eulalla 
Marquoz  for  the  life  of  said  son  was  In  all 
lespects  valid,  and  by  !ta  terms  the  trustee 
was  to  hold  oil  of  the  property  until  the 
bappenlng  of  the  event  which  would  termi- 
nate the  trust,  viz.  the  death  of  the  son. 
The  attempted  bequest  was  subject  to  this 
trust.  If  such  bequest  was  to  any  e.Ktent  In- 
valid by  mason  of  the  provisions  of  section 
1313.  Civil  Code,  It  may  be  conceded  that  the 
betnt  of  the  deceased  would  succeed  to  the  In- 
terest as  to  which  the  Invalidity  existed,  but 
manifestly  they  could  take  no  other  or  dlt* 
ferent  Interest  than  the  Angeles  Inflr- 
Diary  was  given  hy  the  will.  All  the  property 
of  deceaseil  other  than  such  Interest  was  oth- 
erwise effectually  disposed  of  by  the  will, 
and  It  was  only  as  to  this  interest  that  any 
Invalidity  can  be  fairly  claimed.  Hie  bequest 
to  the  I^s  Aiif^lea  Infirmary  was  also  entire- 
ly contlnRent  upon  the  death  of  the  son  wltb- 
ont  lawful  issue  surviving  him,  and  In  part 
euntliiKeiit  upon  his  death  without  lenvini;  a 
wife  surriving.  and  It  was  wholly  subject  to 
the  complete  execution  of  the  trust.  An  heir 
succeeding  by  reason  of  the  Invalidity  in  part 
of  this  bequest  under  section  1313.  Civil  Code, 
could  take  uotbtng  different  or  greater.  There 
is  no  failure  to  dispose  by  wilt  as  to  anything 
else.  The  paramount  trust  would  necessarily 
exclude  such  heir  from  enjoyment  of  any  of 
the  property  until  Its  termination,  1.  e..  until 
the  death  of  the  son ;  and  by  virtue  of  other 
provisions  of  the  will  he  would  then  take  only 
In  the  event  of  the  death  of  the  son  without 
leaving  lawful  Issue  surviving. 

The  decree  as  made  destroys  the  valid 
paramount  trust  to  the  extent  of  two-thirds 
of  the  property  of  deceased,  and  cuts  out  the 
valid  bequest  to  possible  surviving  lawful  Is- 
sue of  the  son  to  the  same  extent,  as  well  as 
the  t)eque8t  to  the  possiiile  surviving  wife  of 
the  son,  who  may  or  may  not  be  the  present 
wife.  It  cannot  be  sustained  upon  any  prin- 
ciple or  ,nde  of  law  of  which  we  have  knowl- 
edge. 

The  contention  of  respondent  is  that  by  the 
scheme  enil>odled  within  the  terms  of  the  will 
more  than  one-third  of  the  estate  Is  devised 
to  a  charitable  corporation,  and  that  as  a  nec- 
essary consequence  the  devise  of  the  entire  es- 
tate to  Dockweller,  trustee,  to  effectuate  and 
carry  out  the  purpose  thereof.  Is  void  as  to 
two-thirds  of  the  estate  so  devised  In  trust, 
and  that  consequently,  there  being  no  residu- 
ary legatee,  the  testatrix  died  Intestate  as  to 
this  portion.  As  we  have  seen,  the  disposition 
to  the  Inflrmary  Is  no  part  whatever  of  the 
trust,  and  the  devise  to  Dockweller  Is  in  no 
BCTife  one  "to  effec-tuate  and  carry  out"  the 
same.  It  was  entirely  competent  under  our 
law  for  the  deceased  to  create  this  trust  for 
the  benefit  of  Eulalla  Marquez  and  her  son, 


for  the  life  of  the  latter,  and  It,  being  a  valid 
trust  as  to  all  the  property,  must  stand  re- 
gardless of  any  question  of  the  invalidity  In 
part  of  a  bequest  of  what  remains  after  the 
termination  of  the  trust  So  far  as  this  par- 
ticular question  Is  concerned,  respondent's 
case  can  be  no  stronger  than  It  would  have 
been  had  the  will  failed  to  contain  any  provi- 
sion whatever  as  to  the  succession  to  the 
property  upon  the  termination  of  the  trust 
In  that  case  his  succession  as  sole  heir  on  the 
theory  that  deceased  died  Intestate  In  part 
would  necessarily  have  been  subject  to  the 
trust  for  his  life  In  favor  of  himself  and 
Eulalla  Marquez  as  to  all  the  property. 

There  Is  no  declslcn  In  this  state  contrary 
to  the  views  we  have  expressed,  and  In  none 
of  the  cases  cited  hy  learned  counsel  for  re- 
spondent does  any  such  question  appear  to 
have  been  discussed.  Under  our  statutes  the 
only  disposition  rendered  void  by  the  statute 
Is  the  dlaposltlon  made  to  charitable  purpos- 
es, and  If  that  attempted  disposition  be  sub- 
ject to  other  effectual  dlspodtlon  of  the  same 
property,  its  invalidity  cannot  affect  such 
other  disposition;  that  la  at  least,  unless  It 
constitutes  part  of  a  single  and  Indivisible 
scheme,  vrtilch,  in  our  Judgntent,  is  not  the 
situation  here. 

[2]  2.  It  Is  further  claimed  by  appellant 
that  tt  Is  not  shown  that  more  than  one-third 
of  the  estate  of  testatrix  Is  left  by  the  will  to 
the  Los  Angeles  Inflrmary.  This  court  has 
held  that,  under  section  1313,  Civil  Code,  the 
one-third  which  may  lawfully  be  given  to 
charitable  purposes  Is  one-third  of  what  re- 
mains after  payment  of  debts  and  charges  of 
administration ;  the  value  being  ascertained  as 
of  the  date  of  distribution.  Estate  of  Hinck- 
ley, 58  Cal.  457,  616.  The  statute  thus  pro- 
hibits the  giving  to  the  Los  Angeles  Infirmary 
of  more  than  one-third  In  value  of  the  distrib- 
utable assets  of  deceased.  We  have  seen 
that  the  present  value  of  the  distributable  as- 
sets Is  slightly, over  $15,000.  We  do  not  see 
how  it  Is  possible  for  a  court  to  determine 
at  this  time  that  the  will  gives  to  the  Infir- 
mary more  than  one-third  of  this.  It  is  true 
that  under  the  will  it  does  take.  In  a  certain 
contingency,  all  that  remains  after  the  exe- 
cution of  the  trust,  and  In  another  contingen- 
cy three-fourths  of  all  that  remains.  But 
what  portion  of  the  estate  may  so  remain  no 
one  can  foretell,  and  there  Is  no  basis  for  any 
ascertainment  of  that  fact.  All  of  the  in- 
come of  the  property  Is  to  be  devoted  for  the 
whole  life  of  the  son  to  the  use  and  support 
of  himself  and  Eulalla  Marquez,  and,  as  al- 
{  ready  stated,  the  trustee  was  directed  to  use, 
In  addition  to  the  Income,  such  portion  of  the 
principal  as  he  might  deem  necessary  for  the 
proper  care,  maintenance,  and  support  of  the 
son.  The  son  had  an  expectancy  of  life  of 
over  30  years.  In  view  of  the  comparative 
smallness  of  the  estate,  two-thirds  thereof 
might  well  be  consumed  for  this  purpose. 
There  Is  no  way  of  evei  apprwdmatelr  do* 
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termlnlng.  It  la  all  In  the  realm  of  conjec- 
ture. It  Is  in  this  respect  a  similar  case  to 
that  presented  In  Rich  v.  Tiffany.  2  App.  DIv. 
25.  37  N.  T.  Supp.  000,  in  which  It  was  held 
that  a  computation  must  neci-ssarlly  be  de- 
ferred until  the  death  of  the  life  tenant, 
because  no  possible  basis  could  be  furnished 
therefor  at  any  previous  time.  And  even  us 
to  what  may  remain,  no  one  can  foretell 
whether  the  Infirmary  will  ever  take  any- 
thing at  all.  In  so  t&r  as  the  beneficial  en- 
joyment of  the  property  Is  concerned  j  tor,  it 
the  son  die  leaving  lawful  Issue  him  sur- 
vivlng^  a  condition  certainly  quite  within 
the  poesibliitles.  it  wlU  receive  nothing.  It 
would  seem  that.  In  view  of  these  conditions, 
the  proportionate  value  of  the  Interest  given 
to  the  Infirmary  cannot  be  ascertained,  and 
the  only  way  in  which  the  rights  of  all  par- 
ties can  be  fully  protected  is  at  this  time  to 
distribute  all  the  property  to  the  trustee,  for 
the  purposes  of  the  trust,  reserving  the  mat- 
ter ot  further  distribution  until  the  termina- 
tion of  the  truBt,  at  least  In  so  far  as  the  chari- 
table bequest  Is  concerned.  In  view  of  what 
we  have  already  said  as  to  the  paramount 
(^aracter  of  the  trust  in  so  far  as  any  suc- 
cession by  the  son  is  concerned,  this  result 
Is  In  no  degree  unfair  to  him.  It  Is  the  valid 
and  paramount  trust  that  excludes  him  as 
such  successor  during  his  life,  and  If  he  has 
in  fact  any  interest  In  that  capacity,  as  may 
hereinafter  be  determined.  It  Is  an  Interest 
that  he  can  convey  or  dispose  of  by  will,  and 
that.  If  he  dies  Intestate,  will  pass  to  his 
heirs.  Any  such  Interest  that  he  might  now 
properly  obtain  by  decree  of  distribution 
would  be  no  different  In  this  respect,  as  we 
have  already  seen.  The  valid  trust  precludes 
all  else. 

The  statute  simply  precludes  gifts  to  char- 
ity In  excess  of  one-third  of  the  value  of  the 
entire  distributable  assets.  Surely  it  must  he 
that  a  showing  of  beiluests  excessive  under 
this  statute  is  essential  to  an 'adjudication  of 
Invalidity  and  consequent  succession  by  an- 
other. In  view  of  the  character  of  the  be- 
quest here  It  Is  impossible  to  make  any  such 
showing  at  this  time.  Unless  there  be  such 
excess  there  can  be  no  intestacy.  We  can- 
not bring  ourselves  to  the  conclualon  that  the 
mere  fact  that  attempted  diarltable  bequests 
may  In  the  future  be  ascertained  to  be  exces- 
sive under  the  statute  Is  sufficient  to  warrant 
a  present  conclu^on  that  they  are  excessive, 
and  therefore  Invalid  lii  fact,  and  that  conse- 
quently the  residuary  legatee  or  heir  succeeds 
to  a  portion  thereof. 

8.  Even  if  there  were  no  light  tn  the  trus- 
tee to  use  the  principal  for  the  purposes  of  the 
trust,  and  If  the  right  of  the  Infirmary  to  re- 
ceive all  of  the  property  on  the  death  of  the 


son  was  fixed  and  certain,  and  not  contingent 
upon  the  absence  of  lawful  Issue,  its  interest 
would  be  subject  to  the  life  estate  or  Interest 
for  the  life  of  the  son,  vested  in  the  trustee, 
for  the  sole  benefit  and  enjoyment  of  Eulalia 
Marquez  and  the  son.  This  life  interest  and 
uie  remainder  constitute  the  whole  of  tbtf 
property.  In  no  contingency  does  the  Infir- 
mary take  It  all,  but  at  best  only  the  whole 
remainder  after  the  determination  of  the  life 
interest  Can  it  be  fairly  held  that  such  a  re- 
mainder exceeds  in  value  one-lhird  of  the  dis- 
tributable assets?  According  to  the  decision 
of  the  Court  of  Appeals  of  New  York  in  Hoi- 
lis  T.  Drew  Tlieolo^ca]  Seminary  et  al.,  93  N. 
Y.  166,  the  only  way  in  which  this  can  he  as- 
certained in  sudb  a  case  as  we  have  mentl<m- 
ed  is  by  ascertaining  the  present  value  of  the 
life  Interest  and  the  pres«it  value  of  the  re- 
mainder, which  together  should  be  the  pre- 
cise value  of  the  distributable  assets,  and  if 
the  total  value  of  the  remainder  does  not  ex- 
ceed one-third  of  the  total  value,  there  is  no 
violation  of  the  statute.  In  this  case  there 
was  no  such  showing  ot  excess  over  (me-third. 
In  fact,  as  we  have  seen,  the  showing,  so  tar 
as  made,  was  to  the  contrary.  But  In  view 
of  the  possibility  of  consumption  of  portions 
of  the  prindpal  for  the  purposes  of  the  trust, 
we  have  here  no  such  case  as  the  one  sug- 
gested, and  It  Is  unnecessary  to  determine 
whether  the  rule  declared  In  Hollls  v.  Drew, 
etc..  supra.  Is  the  correct  rule,  under  our  stat- 
ute, for  determining  the  question  of  excess 
where  the  right  of  the  legatee  to  succeed  to 
certain  specified  property  upon  the  determi- 
nation of  a  prior  life  estate  or  interest  there- 
in Is  fixed  and  certain. 
The  decree  appealed  trom  ia  reversed. 

We  concur:  SLOSS,  J. ;  VICTOR  E.  SHAW, 
Judge,  pro  tern.;  SHAW,  J.;  MELVIN,  J. 

HENSHAW,  J.  I  omcur.  The  Chief  Jus- 
tice clearly  points  out  that  the  bequest  to 
charity  forms  no  part  of  the  trust  scheme 
and  can  take  effect  only  oa  the  termina- 
tion of  the  trust.  So  also  he  sbom  the  im- 
possibility of  any  court  declaring  at  tUs  day 
the  value  of  the  property  which  on  the  happen- 
ing of  certain  future  contingencies  the  testa- 
trix designed  should  go  to  charity.  In  addition 
to  this  is  the  perfectly  plain  proposition 
that  our  statute  against  ciiarltable  devises 
and  bequests  is  and  can  be  violated  un- 
der these  circumstances  only  when  the  devise 
or  bequest  does  take  effect  and  at  that  time 
Is  shown  to  be  illegal  for  excess.  When  tlie 
contemplated  contingency  has  arisen,  then, 
and  then  only,  may  the  living  parties  In  in- 
terest contest  the  bequ^  for  them,  and  then 
only  can  it  be  determined  whether  or  not  the 
law  has  been  violated. 
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CURTIS  et  al.  t.  UPTON  et  aL 

UPTON  V.  EA8K0OT  et  al. 

(S.  F.  7003,  7006.) 

<Sapr«me  Court  of  California.   Jtme  6,  1917.) 

1.  Ejectme.tt  <8s=»111(9)— Finding b— Confin- 
ing TO  Pl,EADIN08. 

In  an  action  of  ejectment,  where  the  land 
described  in  the  complaint,  title  to  which  was 

§ut  in  iasiie  by  the  answer,  was  not  bounded 
y  the  Dodjje  survey,  it  was  error  for  the  court 
to  make  findings  upon  the  theory  that  the  land 
within  such  survey  was  the  only  land  in  con- 
troversy, as  it  was  bound  by  the  issues  as  fram- 
ed by  Uie  pleadings. 

[Ed.  Note.— For  other  cases,  see -Ejectment, 
Cent  Dig.  n  342,  343.] 

2.  EnxmniNT  «S31119)>— Findings— Ouster 
—Evidence. 

In  an  action  of  ejectment,  where  defendants 
denied  title  of  plaintiffs  to  all  or  any  pnrt  of 
the  land  described  in  the  complaint,  a  finding 
that  there  was  no  ouster  held  not  sustained  by 
the  evidence,  where  it  did  not  appear  that  the 
land  in  possession  of  defendants  was  no  part  of 
land  described  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent.  Dig.  51  S42,  343.] 

3.  jTTDSltEirT  4s>600— OONCLnSITSmSS— SUB- 
SEqCBNT  ACTION& 

A  former  judgment,  althongb  erroneous,  in 
conclusive  between  the  parties  or  their  succes- 
sors in  interest  in  all  subsequent  actions  involv- 
ing the  same  questions  and  properly  within  the 
scope  of  the  issues  which  m^ht  have  been  rais- 
ed and  determined. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1171.J 

4.  BOtTNDABIES  *=937(3)  —  EVIDENCE— SdFFI- 
CreNCT. 

W'her*  the  position  of  the  southerly  corner 
of  the  ranch  could  only  be  ascertained  by  re- 
sort to  other  calls,  a  survey  rptracing  the  lines 
and  distauces  given  in  the  original  survey  was 
l^al  and  sufficient  evidence  of  the  true  site 
of  the  comer,  in  the  absence  of  countervailing 
evidence. 

[Ed.  Note— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  186-lDl.] 

6.  BOtmPABIBS  «=»7— GOVEBNIOENT  SUBVKT— 
Est  A  B  LISHUENT— E  VI DENCE. 
Where  the  post  set  to  mark  the  southerly 
romer  of  (he  survey  hnd  been  lost,  it  wns  the 
duty  of  the  court  to  ascertain,  if  possible,  the 
true  comer,  or,  if  that  was  impossible,  the  ap- 
proximate position,  where  there  was  evidence 
thereof. 

[Ed.  Note,— For  other  cases,  see  Boundaries, 
Cent  Dig.  S|  58-65.] 

a  BotrNDABiBS  «=»3(^  —  SuBVETS— Natural 
Objects. 

In  determining  the  position  of  a  tract  of 
land  from  a  description  or  survey,  natural  ob- 
jects referred  to  as  bounds  prevail  over  the 
measurement  of  lines  and  angles,  in  view  of  Code 
Civ.  Proc.  t  2077, '  providing  that,  where  there 
are  certain  definite  and  ascertHinod  particulars 
in  the  description,  the  addition  of  others  which 
are  indefinite  or  unknown  does  not  frustrate  the 
conveyance,  which  is  to  be  construed  by  the 
first-mentioned  particulars. 

[Ei.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  il  »-19.] 


7.  Natioable  Watebs  «=336(^— Lands  im- 
DEB  Wateb— Boundaries. 
Where  a  meander  line  is  run  for  the  purpose 
of  calculating  the  area  of  land  granted,  the 
shore  line  constitutes  the  real  boundary. 

WEd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent  Dig.  |  180.] 

&  Ejectment  ^s»120(l)— Writ  or  Bestttu- 

tion— Evidence— SumciENCY. 
Where  successors  of  defendant  in  whom  ti- 
tle was  quieted  against  plaintiffs  showed  that 
plointitTs  were  in  possession  of  at  least  a  part 
of  thu  land,  their  motion  for  a  writ  of  restitu- 
tion should  have  been  granted  in  view  of  Code 
Civ.  Proc,  S  38<^<  authorizing  such  writ  against 
defeated  parties  in  possession. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  SS  380,  384-387.] 

In  Bank.  Appeals  from  Superior  Court, 
Marin  County;  Edgar  T,  Zook,  Judge. 

Actions  by  J.  F.  T>.  Curtis  and  another 
a^lQSt  A.  H.  Upton  and  another,  and  by  A. 
II.  Upton  against  A,  D.  Easkoot  and  others. 
From  an  edr^^rse  Judgment  in  the  first  suit 
and  from  a  motion  denying  a  new  trial,  and 
from  an  order  denying  their  motion  as  suc- 
cessors of  defendants  in  the  second  suit  for 
a  writ  of  restitution  upon  the  Judgment  en- 
tered therein,  plaintiffs  In  the  first  suit  and 
as  successors  to  defendant  Easkoot  appeal. 
Judgment  and  orders  appalled  from  re. 
versed. 

B(^ert  IlarTlson,  of  San  Francisco,  Thom- 
as P.  Boyd,  of  San  Ba&el,  and  Morrison. 
Dunne  &  Brobeck  and  Edward  I^rncb,  all  of 
San  FVancisco,  for  appellants.  George  H. 
Ilarian,  of  San  Rafael,  and  R.  H.  Oonntry- 
man,  of  San  Francisco,  for  respondents. 

SHAW,  J.  The  above-entitled  actions  in- 
volve the  same  amtroversy.  Case  No.  7095  Is 
an  acticm  in  ejectment  and  the  s^tntifls  J. 
F.  D.  Curtis  and  H.  L.  Curtis  appeal  from 
the  Judgment  and  from  an  order  denying 
their  motion  for  a  new  triaL  In  case  Na 
7006,  the  same  persons  appeal  fn»u  an  order 
denying  their  application,  as  successors  of  A. 
D.  Easkoot,  for  the  issuance  of  a  writ  of  res- 
titution upon  a  Judgment  entered  in  said  ac- 
tion In  favor  of  said  Easkoot  against  tbe 
plaintiff  and  intervener.  We  will  condder 
the  cases  in  the  order  of  their  nnmba  on  oar 
calendar, 

1.  No.  7005.   Curtis  T.  Uptoa 

The  complaint  in  tbU  case  alleges  tbat 
plaintiCts,  "by  tbemselves  and  by  their  pred- 
ecrasors  In  interest,"  were,  on  November  9, 
1905,  tbe  owners,  seised  In  fee  and  possessed 
ot  tbe  parcel  of  land  described  as  follows: 

"Beginning  at  the  post  placed  1>y  tbe  United 
States  surveyor  at  the  southerly  corner  of  that 
portion  of  the  Baulinas  rancho,  which  lies  on 
the  east  side  of  Baulinas  (also  spelled  Bolinas) 
Hay.  snid  post  being  south,  28*^°  east,  fifteen 
and  so/ioo  (ir^SO)  chains  from  the  northwest 
romer  of  the  northeast  quarter  of  section  No. 
Xl,  iu  township  No.  1  north,  range  No.  7  west, 
M.  D.  M.,  said  post  also  being  south  61^° 
west  cliniDS  30  links,  and  thence  south 
38^'  east  fourteen  (14>  chaiu  from  the  bouse 
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of  Captain  Easkoot  as  It  stood  in  tbe  month ; 
of  October,  1S58,  thence  following  the  line  of 
said  rancbo.  as  described  in  the  pateut  there- 
for executed  by  the  Doited  States  of  America 
to  Grcgorio  Brionea,  and  recorded  in  the  office 
of  the  recorder  of  said  county  of  Marin,  in 
Liber  A  of  Patents,  at  page  146,  and  along 
the  line  of  ordinary  bich-water  mark  on  the 
northeasterly  shore  of  eaid  Baiilinaa  Ray  as  it 
existed  in  A.  D.  1S58.  north  SSi^"  west  twenty 
(20)  chains,  thence  crossing  the  tide  lands  in 
said  Bautinaa  Bay  and  the  sand  bar  und  beai:b 
adjoining  same  on  the  southwest,  south  51%* 
wcHt  fourteen  (14)  chains  more  or  less  to  the 
line  of  low  water  of  the  rncific  Ocean  on  said 
heach,  thence  along  the  line  of  said  low  water 
of  the  Pacific  Ocean  south  0014°  post  twenty- 
three  (23)  obaina,  and  thence  north  55%'  east 
Sve  (5)  cbnins  more  or  less  to  the  point  of  be- 
ginning. Being  portions  of  Maria  county  tide- 
land  surreys  Nos.  10  and  S4." 

It  further  alleges  that  the  defendants  with- 
out Tight  entered  npoa  said  land,  ejected  the 
plaintiffs  therefrom,  and  hare  ever  since 
wrongfully  withheld  possession  thereof.  It 
is  farther  alleged  that  on  November  9,  1005, 
In  a  certain  action  In  the  superior  court  of 
Marin  couDt7i  being  the  action  Involved  In 
the  above-entitled  case  No.  7000,  a  judgment 
was  duly  given  and  made  that  said  A.  D. 
Ettsl(oot  was  the  owner  In  fee  and  possessed 
of  the  two  tracts  of  land  referred  to  In  the 
above  description  as  "tideland  surveys  Nos. 
10  and  34,"  and  that  neither  the  said  A.  H. 
ITpton  nor  said  Nathan  H.  Stiuson  had  any 
ri^t,  title,  or  interest  In  or  to  said  parcels 
or  either  of  them;  that  afterwards  the  plain- 
tiffs succeeded  to  the  title  of  said  Easkoot  to 
said  lands;  and  that  said  Nathan  H.  Stlnson 
thereafter  died  and  Amos  H.  Stlnson  has 
been  appointed  executor  of  his  estate. 

The  complaint  sets  forth  the  descriptions 
of  said  tldelnnd  surveys  Nos.  10  and  34  as 
given  in  the  judgment  In  Upton  t.  Easkoot 
They  are  as  follows: 

"Survey  No.  10  state  tidelands,  Marin  coun- 
ty, township  No.  1  north,  range  No.  7  west, 
M.  D.  M.,  eectioua  Nos.  28^  29  and  83,  frac- 
tional portions  of  said  sections  more  particu- 
larly described  in  the  field  notes  of  said  surveys 
as  follows:  Beginning  at  the  post  placed  hy 
the  United  States  surveyor  at  the  southerly 
corner  of  that  portion  of  the  Baulinas  rancho 
wbicb  lies  on  tue  east  side  of  Baulinas  Buy. 
said  point  being  S.  28^'  E.  15.^  chains  from 
the  northwest  corner  of  the  nortbeast  quarter 
of  section  33  townsbin  No.  1  north,  range  No. 
7  west,  M.  D.  M.,  thence  folluwing  tlic  Hue 
of  said  rancho  N.  SS'/i"  W.  72.20  chains, 
thence  crossing  the  tidelands  S.  42%°  W.  20. 
chains  to  sand  bank,  thence  S.  54°  E.  71.70 
chains  to  the  place  of  twginniug.  Containing 
70.17  acres." 

•"Survey  No.  34  state  tidelands,  Marin  coun- 
ty, township  No.  1  nortb,  range  No.  7  west, 
M.  D.  M.,  section  No.  33,  fractional  portions 
of  said  BCctioQ  being  more  particularly  describ- 
ed in  the  Geld  notes  of  said  survey  as  foUuws : 
Beginning  S.  2^'^°  east  15.50  chains  from  the 
northwest  corner  of  the  nortlieust  quarter  of 
section  33,  township  No.  1  nortb.  range  7  west, 
M.  D.  M.,  thence  north  G0>4''  W.  16.36  chains, 
thence  crossing  the  beach  of  the  Pacific  Ocean 
to  low  water  o.  chains,  thence  along  the  PiieiHc 
Ocean  at  low  water  S.  00^4°  east  1G.30  chains, 
south  47%'  east  35.  chains,  thence  crossing 
the  beach  to  high  water  mark  6.  chains,  thence 
north  47%°  west  35.  chains  to  the  place  of 
beginning.  Containing  1&46  acres." 


Issue  was  joined*  upon  the  allegations  that 
the  plaintiffs  were  the  owners  of  the  land 
first  described  In  the  complaint,  that  the 
same  or  any  part  thereof  was  a  portion  of 
said  tideland  surreys  or  either  of  tlieui,  that 
the  defendants  or  either  of  them  had  ousted 
the  plaintiffs  without  right  from  said  land 
or  any  part  thereof,  and  that  the  plaintiffs 
are  or  ever  have  been  the  owners  in  fee  or 
otherwise  of  any  part  of  said  surveys.  With 
respect  to  the  judgment  pleaded  In  the  com- 
plaint, the  answer  alleges  thnt  It  Is  void  be- 
cause of  the  uncertainty  of  the  desi-rlption 
therein  given  of  the  land  adjudged  to  belong 
to  Easkoot. 

The  court  found  that  the  allegations  of  the 
complaint  to  the  effect  that  the  plaintiffs  or 
their  predecessor  In  Interest,  Easkoot,  are  or 
were  the  owners  of  the  Imid  sought  to  be  r*- 
covered,  and  that  the  defendants  had  wrons- 
fully  ousted  plaintiffs  therefrom,  and  eadi 
of  said  allegations,  were  untrue.  With  re- 
sitect  to  the  judgment,  It  found  that  it  was 
true  that  It  was  therein  adjudged  that  Eas- 
koot was  the  owner  In  fee  of  the  lands  de> 
sciibed  (being  tideland  surveys  10  and  34, 
aforesaid),  but  thot  It  was  not  true  that  said 
judgnient  declared  anything  as  to  the  posi- 
tion of  said  land.  There  Is  also  a  fludtug  to 
the  effect  that  a  surveyor  named  EHKlge^ 
some  two  months  before  the  action  was  be- 
gun, bad  set  an  Iron  bolt  In  the  ground  as  the 
beginning  point  of  the  parcel  of  land  sought 
to  be  recovered,  and  that  the  tract  of  land 
attempted  to  be  described  In  the  complaint 
was  the  tract  beginning  at  said  Iron  bolt  and 
running  thence  according  to  the  courses  giv- 
en in  the  description  tn  the  complnint,  that 
said  iron  bolt  was  not  set  at  the  southerly 
corner  of  the  Bollnas  ranch,  that  the  tract  of 
land  so  marked  out  from  said  bolt  did  not  In- 
clude any  portion  of  tideland  surveys  No9^ 
10  and  34,  and  that  the  beginning  point  of 
the  lands  described  In  tideland  survey  Xa 
10,  aforesaid,  is  not  at  the  bolt  set  by  Dodge 
as  such  beginning  point. 

As  conclusions  of  law  npon  the  findings 
the  court  stated  that  the  plaintiffs  were  not 
the  owners  of.  nor  entitled  to  the  possession 
of,  nor  In  possession  of,  the  tract  of  land  at- 
tempted to  be  .described  in  the  complalut* 
and  that  the  defendants  were  oitltled  to  a 
judgment  that  the  plaintiffs  take  nothing  by 
their  said  action. 

Judf:ment  was  thereupon  given  that  the 
plaintiffs  take  nothing  by  their  action  here- 
in, and  that  they  were  not  the  owners  of.  nor 
seised  In  fee  of,  nor  possessed  of.  nor  enti* 
tied  to  tlie  possession  of,  the  tract  of  land  de- 
scribed in  their  complaint,  "which  said  tract 
of  hind,"  It  proceeds  to  declare,  "is  located 
In  Boliuas  township  In  the  county  of  Mnrln, 
state  of  California,  and  bounded  and  particor 
larly  described  as  follows: 

"Beginning  at  an  iron  bolt,  or  pipe,  described 
Id  the  findings  in  this  case  as  the  'second  iron 
bolt,'  which  was  driven  in  the  ground  on  the 
25th  day  of  August,  1910,  by  George  M.  Dodge, 
a  civil  engineer  and  surveyor  acting  for  and  oa 
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bebftlf  of  the  plaintiffs  in  tbe  above-entitted 
action,  which  snid  Iron  bolt,  or  pipe,  is  lot-ated 
aa  follows:  Commencing  at  an  iron  bolt  which 
was,  OD  said  2Sth  day  of  August,  1910,  aet  by 
tbe  said  George  M.  Dtjdge  at  a  point  upon  the 
site  of  the  house  of  Cnptain  I^askout  ns  it  stood 
in  the  month  of  October,  JS58,  na  the  site  of 
said  house  was  eBtablished  by  the  testimony  of 
Benjamin  O.  Morse,  Peter  Crane  and  Stephen 
A.  Richnrdson,  which  testimony  was  taken  at 
the  trinl  nf  the  above-entitled  cause,  said  iroD 
bolt.  markiDC  the  Bite  of  Captain  Raakoot's 
house,  hetntr  located  upon  tbe  bill  at  the  north 
and  northeast  of  the  'arenal'  or  'sandpit'  di- 
viding rtaullnas  Inner  Bay  from  the  Pacific 
Ocean  and  running  thence  from  said  Iron  bolt 
markior  the  alte  of  Captain  Eaakoot'a  house, 
sni>th  61 H*  west  6.30  chains  and  thence  aouth 
3S^"  east  14  chains  to  said  aecond  iron  bolt 
or  pipe  and  the  point  of  beginning  of  tlie  lands 
herein  described ;  running  thence  from  snid 
second  iron  bolt,  or  pipe,  north  west  20 

ebniiiB  to  a  point;  thence  south  51^'  west  14 
chains  to  a  point  and  thence  south  ttOVt*  east 
Zi  chains  to  a  point  and  thence  north  55%" 
east  5  chains  more  or  less  to  said  second  iron 
bolt  or  pipe  above  referred  to,  the  point  of  be- 
ginning/* 

The  tottowlng  map  shows  apiToxlmately 
the  relative  positions  of  the  BoIInas  ranch, 
the  Bolinas  Bay  or  I^igoon,  and  tbe  sand- 
splt,  as  they  appear  on  the  map  accompany- 
IxiK  the  patent  from  the  United  States  to 
Brlones  for  said  ranch.  It  also  shows  the 
poBltlons  of  the  two  tideland  surreys: 


The  words  "or  lagoon"  are  not  In  the  pat- 
ent or  survey  or  on  the  map. 

The  westerly  and  easterly  boanclaries  of 
snrrey  No.  10,  according  to  the  legal  ef- 
fect of  the  description,  coincided  with  the 
lines  of  ordinary  high  tide,  aa  they  existed 
in  1863  when  the  surrey  was  made.  Sur- 
vey No.  34  purports  to  cover  a  strip  of  tide- 
land  5  chains  wide,  beginning  on  the  outer 
shore  of  the  sandspit  some  16.36  chains  from 
Its  Junctlfflt  with  the  main  shore  and  extend- 


Ing  along  the  sandsplt  to  Its  said  Junction 
and  thence  about  35  chains  southerly  along 
tlie  main  shore.  The  land  sought  to  be  recov- 
ered does  not  Include  all  of  either  of  these 
surveys.  It  embraces  a  tract  In  the  form  of 
a  trapezium,  one  side  of  which  extends  20 
chains  northwesterly  from  the  southerly  apex 
of  survey  No.  10,  and  the  opposite  side  wliere- 
of  extends  23  chains  along  the  line  of  ordi- 
nar}-  low  tide  on  the  outer  shore  of  the  sand- 
spit,  whereas  survey  Xo.  10  extends  to  a  dis- 
tance of  72.20  chains  along  the  line  of  tbe 
Bollmis  ranch,  and  sun-ey  Xo.  34  runs  along 
said  outer  shore  a  total  distance  of  51.36 
chains.  Tbe  center  of  tbe  sandsplt  lies  above 
high-water  mark,  and  the  land  sought  to  be 
recovered  includes  a  part  of  this  portion  of 
the  sandsplt  within  its  boundaries. 

The  patent  of  the  BauUnas  ranch,  now 
usually  spelled  Bolinas,  was  introduced  in 
evidence,  Including  the  map  and  field  notes 
of  the  snrrey  theieof,  to  which  the  patent 
refers.  These  documents  show  that  the 
southerly  corner  of  tbe  part  of  the  Bolinas 
ranch  lying  on  the  east  side  of  Bolinas  Bay 
was  establisbed  on  the  shore  of  Bolinas  Bay 
"<VPOsite  a  long  sand  bar  or  'arenal*  whose 
general  course  Is  N.  60*  W.  slightly  curving 
to  the  left,"  and  that  the  surveyor  there  set 
a  post  mariced  "T.  B.  208."  This  comer  Is 
the  point  of  beginning  of  tideland  sarrey 
Na  10.  It  therefore  fixes  the  position  of  that 
survey.  Tbe  field  notes  state  that  survey 
Xo.  10  Includes  "that  tract  of  Udehind  at 
the  southeastern  extremity  of  Bolinas  Bay 
lying  between  the  Baullnas  rancho  and  the 
sand  bank  which  divides  Bolinas  Bay  from 
the  ocean.**  The  title  to  tideland  vests  in 
tbe  state.  State  ownership  Is  also  shown  of 
surrey  No.  34,  since  Its  beginning  point,  ac- 
cording to  the  calls.  Is  situated  N.  28^'  W. 
30  links  from  the  comer  of  tbe  ranch,  and  its 
lines  cross  the  beach  and  cover  the  land  be- 
tween tbe  high  and  low  Ude  lines  of  the 
beach  fronting  on  tbe  Pacific  Ocean.  The 
state  patents  were  Introduced  in  evidence 
showing  that  In  1871  the  state  granted  to  A. 
D.  Eashoot  the  lands  included  in  these  two 
tideland  surveys.  Eiaskoot*s  ownership  of  the 
two  tracts  on  November  9,  lOOS,  is  also  estab- 
lished by  the  judgment  in  Upton  v.  Eaakoot, 
as  set  forth  in  the  complaint,  as  aforesaid. 
Tbe  fact  that  this  judgment  was  given,  and 
Its  terms  as  well,  -ire  admitted  by  the  plead- 
ings. It  Is  also  admitted  that  Euskoot's  title 
subsequently  passed  to  the  plaintiffs,  at  least 
as  early  as  the  decree  of  distribution  of  Eas- 
koot's  estate.  Therefore  It  follows  that  at 
the  time  this  action  was  begun  tbe  title  to 
these  two  tideland  surveys  was  vested  in  tbe 
plaintiffs. 

The  description  of  the  land  sought  to  be 
recovered,  aa  set  forth  In  the  complaint, 
shows  that  parts  of  it  are  included  In  tbe 
two  surveys,  the  title  whereof  was,  as  above 
shov^'n,  vested  in  plaintiffs.  With  respect  to 
the  jMrts  so  Induded,  tbe  findings  and  Judg- 
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ment  tbat  plaintiffs  are  not  the  owners  tbere- 
of  are,  on  the  face  of  the  pleadings  and  by  the 
terms  of  the  patents  Introduced  in  evidence, 
clearly  erroneous. 

The  state  patents  purport  to  convey  state 
tldelands  only,  and  they  could  convey  none 
of  the  upland  of  the  sandspit.  for,  as  It  was 
neither  school  land  nor  swamp  land,  the  state 
had  no  Utic  to  that  upland.  The  terms  of 
the  descriptions  of  the  surveys  imply  that 
no  upland  was  intended  to  be  Included  there- 
in and  they  should  be  construed  to  embrace 
only  tldelands,  to  which  the  state  held  title. 
The  platntilk  therefore  failed  to  establish  a 
record  title  to  this  upland  along  the  center 
of  the  sandspit. 

t1, 2]  This  action  was  bvgxm  on  October  2S, 
1010.  The  survey  made  by  Dodge  on  August 
25, 1010,  referred  to  In  the  Judgiuent,  punwrt- 
Ing  to  establish  and  mark  on  the  ground  the 
precise  position  of  the  southerly  corner  of 
the  Boilnas  ranch,  was  made  for  the  plain- 
tiffs, appansitly  In  preparation  for  beginning 
this  action.  Plaintiffs'  attorneys  In  dra>ving 
the  complaint  may  have  supposed  that  the 
description  set  fortb  therein  bounded  the 
tract  Included  in  the  Dodge  survey.  But  the 
complaint  makes  no  reference  to  that  sur- 
vey or  to  the  Iron  I'olt  set  liy  Dodge  to 
mark  the  corner.  The  description  in  the  com- 
plaiut  fixes  the  southerly  curuer  of  the  por- 
tion of  the  Bolinas  ranch  liliig  on  the  east 
side  of  Bolinas  Bay  as  the  beginniDg  point 
and  ending  point  of  the  boundaries  of  the 
tract  of  which  recovery  Is  asked.  The  an- 
swer denies  that  the  defendants  have  ousted 
plaintiffs  of  the  possL*ssion  of  the  parcel  de- 
s(cribed  or  any  part  thereof.  This  put  in 
issue  the  true  position  ou  the  ground  o(  the 
parcel  described,  it  being  necessary  to  fix 
the  position  In  order  to  determine  wheth- 
er or  not  the  possession  of  Upton  or  StiDst)o 
extended  over  any  part  of  It.  The  survey  of 
Dodge  was  evidence  to  prove  that  position. 
But  it  was  not  conclusive;  not  even  upon 
the  plaintiffs.  It  could  not  change  the  al- 
legations of  the  complaint,  nor  change  the 
issue  raised  thereby  from  an  inquiry  as  to 
the  true  position  on  the  ground  of  the  south- 
erly corner  of  that  portion  of  the  Bolinas 
ranch,  to  an  inquiry  conflned  to  the  ques- 
tion whether  or  not  the  Iron  bolt  was  set  up- 
on the  right  spot  It  was  the  duty  of  the 
court  to  consider  all  the  evidence  on  the 
subject  and  ^herefrom  to  find  the  fact  of  the 
true  position  of  the  comer  and  dctcrnilne 
whether  or  not  the  defendants  had  taken 
possession  of  any  part  of  the  tract  claimed 
by  the  plaintiffs,  when  measured  from  such 
true  position.  The  findings  first  declare  that 
the  description  set  4orth  in  the  complaint 
does  not  include  the  tract  surveyed  by  Dodge 
and  actually  claimed  by  the  plaintiffs,  and 
thereupon,  proceeding  upon  the  theory  that 
the  land  included  in  the  Dodge  survey  was 
the  only  land  in  controversy,  declare  that 
the  all^atlon  that  the  defradanta  ousted 


the  plaintiffs  of  a  part  thereof  la  untme. 
The  court  was  not  authorized  to  do  this; 
It  was  txrand  by  the  issues  as  framed  by  the 
pleadings.  The  finding  that  the  defendants 
had  not  ousted  the  plaintiffs  cannot  be  con- 
sidered as  sustained  by  the  evidence,  unless 
It  appears  therefrom  that  the  land  in  pos- 
session of  the  defendants  did  not  Include 
any  part  of  the  land  described  In  the  com- 
plaint measured  from  the  true  location  of 
the  ranch  comer.  The  evidence  sliows  that 
they  had  taken  possession  of  a  part  of  the 
tract  described  In  the  complaint,  if  It  is  lo- 
cated, as  it  must  be,  by  reference  to  that 
comer.  The  finding  that  there  was  no  ouster 
Is  therefore'  contrary  to  the  evidence,  and 
the  part  of  the  judgment  relating  to  the 
Dodge  survey  was  unwarranted  by  the  plead- 
ings. 

The  judgment  roll  In  Upton  t.  Easkoot 
was  introduced  in  evidence.  The  complaint 
of  Upton  alleged  that  he  was  the  owner 
of  the  land  Included  In  the  sandspit,  de- 
scribing It  by  inetcs  and  boimds.  Stinson's 
complaint  in  Intervention  alleged  that  Stln- 
son  was  the  owner  of  the  sandspit.  Each 
asked  to  have  his  title  thereto  quieted 
against  all  the  other  parties  to  the  action. 
Easkoot  answered  alleging  that  he  owned 
tldeland  surveys  >'oa.  10  and  34,  above  de- 
scrllml ;  tbat  be  had  been,  contlnponsly  for 
more  than  30  years  next  before  the  beginning 
of  the  action.  In  the  exclusive  and  actual 
and  uninterrupted  poraeaslon  thereof  under 
claim  of  title  thereto  by  virtue  of  said  state 
patents  to  htm,  and  asking  judgment  Quiet- 
ing his  title  thereto  against  the  claims  of 
Upton  and  Stlnson.  The  findings  were  that 
neither  Upton  nor  Stlnson  was  the  owner,  or 
entitled  to  the  possession,  of  the  sandq>lt, 
or  any  part  thereof,  and  were  In  favor  or 
Raskoot  on  all  the  all^tlims  of  his  answer 
as  aforesaid.  It  was  also  found  that  the 
patent  of  the  United  States  to  Bilones,  un- 
der which  both  Upton  and  Stlnson  claimed 
their  allied  titles,  did  not  Include,  or  ccm- 
vey  to  Briones,  any  portion  of  the  sandspit, 
that  it  extended  only  to  the  line  of  ordinary 
high  tide  of  the  bay,  as  It  existed  in  October. 
1S58,  and  that  SUnson  was  not  the  owner  of. 
nor  entitled  to  the  possession  of,  any  of  the 
land  described  In  his  complaint  In  interven- 
tion which  is  situated  south  or  southwesterly 
of  the  northeasterly  shore  of  Boilnas  Bay, 
iiometlmes  called  Bolinas  Lagoon,  at  the  line 
of  ordinary  high  tide  thereon  aa  the  same 
existed  in  the  month  of  October,  1S5S. 

The  Judgment  declared  that  Upton  take 
nothing  by  his  action,  tbac  Stlnson  should 
take  nothing  by  his  annpialnt  in  interven- 
tion, that  Easkoot  was  the  owner  of  said 
tracts  of  land  designated  as  Udeland  sui^ 
veys  Kos.  10  and  34,  particularly  describing 
them,  and  of  the  other  tidelands  claimed  in 
his  answer,  that  ndther  Upton  nor  Stlnsoa 
had  any  right,  Utie,  or  Interest  in  the  same, 
or  any  part  thereof,  and  that  they  each  be 
enjoined  from  asserting  any  claim  thereto 
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[>]  This  Judgment  Is  codcIubItc  In  favor  of 
Easkoot  and  In  favor  of  plaintiffs  herein  as 
his  successors  In  interest  and  privies  in  es- 
tate, and  against  both  Upton  and  Stinsoa 
upon  all  the  points  decided  thereby. 

"A  former  jud^ent  between  tbe  parties  to 
an  action  is  conclusive  Is  all  subsequent  ac- 
tions involringr  the  same  question,  not  only  as 
to  tbe  matters  actually  decided  in  the  former 
controversy,  but  as  to  all  matters  belonging  to 
tbe  subject  of  the  controversy  and  properly 
within  the  scope  of  the  issues  which  also  might 
have  been  raised  and  determined."  Southern  P. 
Co.  V.  Edmunds,  168  Col.  418,  143  Pac  698; 
Koehler  v.  Holt  Mfg.  Co.,  146  CaL  337,  80 
Pac.  73. 

The  former  Judgment  operates  In  favor  of 
or  against  privies  In  estate  of  the  original 
parties,  and  it  "is  none  tbe  less  a  bar  for  the 
reason  tliat  it  is  ernmeons."  Lamb  v.  Wahl- 
enmaier.  144  GaL  95,  77  Pac.  7G6,  103  Am. 
St  66. 

It  follows  therefore  that  the  Judgment  In 
UptOD  r.  Easboot  determines,  not  only  that 
the  plaintiffs  In  case  No.  7095  are  the  owners 
of  all  of  the  land  described  In  the  complaint 
that  Is  anbraced  within  the  two  tideland 
surveys,  but  also  that  the  northeasterly  line 
of  survey  No.  10  is  the  line  of  ordinary  high 
tide  of  Bolinas  Bay,  or  Lagoon,  as  It  existed 
in  October,  1808,  regardless  of  its  present  po- 
sition. ^Is  will  be  important  upon  a  new 
trial  ot  tbe  acticm,  it  as  the  evidence  Indi- 
cates, the  winds  or  waves  have  made  accre- 
tions to  the  shore  which  have  raised  the  sur- 
ftice  of  all  or  a  part  ctf  tideland  surrey  No. 
10  above  the  line  of  ordinary  high  tide  of  the 
bay.  In  that  event,  the  tidellne  of  1^  will 
determine  the  boundary  between  the  lands  of 
plalntiffA  and  Stlnson. 

[4-1]  It  appears  frran  the  evidence  that  the 
poet  set  in  1858  to  mark  the  southerly  comer 
ot  the  Bolinas  ranch  and  all  monuments  of 
the  tideland  surveys  and  all  traces  thereof 
have  Icmg  since  disappeared.  The  portion  of 
tbe  Bontherly  comer  of  the  ran<Ai  can  only 
be  ascertained  by  resort  to  other  calls  of  the 
patent  and  survey.  Dodge  attempted  to  lo- 
cate it  by  retracing  the  line  from  Qie  collat- 
eral call  to  Easkoot's  house,  the  position  of 
which  he  determined  from  statements  ot  per- 
sons once  familiar  with  it.  The  court  below 
found  that  Dodge  did  not  locate  the  true 
comer.  Proceeding  apparently  upmi  the  the- 
ory that  the  i^aintiffs  were  bound  to  imive  tbe 
troe  portion  of  said  comer  and  that,  if  they 
failed  to  do  so,  thdr  patents  and  the  Jndg- 
m«it  lo  Upton  T.  Easkoot  were  all  Ineffectual 
to  estaUish  any  right  to  the  land  ctalmed, 
tlie  court  gave  Judgment  against  tliem.  This 
theory  might  possibly  be  correct,  upon  the 
question  of  an  ouster.  If  the  plaintiffs  had 
produced  no  evidence  of  the  position  of  the 
eorner  and  none  had  been  given  on  b^alf  of 
tbe  defendants.  But  the  testimony  of  Dodge 
of  his  survey  retracing  the  line,  according  to 
the  courses  and  distances  given  In  tbe  origi- 
nal survey,  Inck  from  the  site  ot  tbe  Easkoot 
house  to  Its  beginning  point,  was  legal  evi- 
dence of  the  tme  site  of  tbe  omuer.   In  the 


absence  of  countervailing  evidence,  it  would 
have  been  sufficient  proof  thereof.  Weaver  v. 
Howatt.  171  Cal.  30S,  102  Paa  925.  It  was 
rejected  as  proof  because  the  resurvey  by 
Richardson,  starting  from  a  known  natural 
monument  of  the  original  survey  on  the 
northeasterly  side  of  tbe  ranch  and  verified 
by  other  monuments  mentioned  in  the  calls 
of  the  survey  found  by  him  between  that 
point  and  the  southerly  comer,  together  with 
evidence  of  other  Inconsistent  factSj  satisfied 
the  court  that  the  Do<*ge  location  was  wrong. 
But  It  was  the  duty  of  the  court  to  ascertain, 
if  possible,  the  true  position  of  the  corner,  ac- 
curately, lit  It  could  be  done,  or  approximately 
wltbin  reasonable  limits  if  the  exact  position 
could  not  be  ascertained  with  absolute  cer- 
tainty. Weaver  v.  Howatt,  supra,  171  Cal. 
307,  152  Pac.  925;  Weaver  v.  Howatt,  161 
Cal.  86.  118  Pac.  519.  The  Rlchardscm  sur- 
vey was,  of  Itself,  evid«)ce  of  the  actual  po- 
sition of  the  tme  corner;  obviously.  It  was 
more  convincing  to  tbe  court  below  than  that 
of  Dodge.  It  was  tbe  duty  of  the  court  to 
decide  the  question  of  fact  in  accordance 
with  its  own  views  ot  the  preponderance  of 
the  evidence.  Tbo  difference  In  the  position 
of  the  comer  in  tbe  two  surveys  was  about 
300  feet.  If  the  Rlcbardsw  location  had 
been  taken  as  the  tme  one  and  the  lines  of 
the  tideland  surveys  mu  accordingly.  It 
would  have  shown  that  survey  Na  10  in- 
duded  some  tldelands  of  the  bay,  and  that  If 
the  tidellne  as  It  existed  in  1858  were  con- 
sidered as  the  boundary  of  that  surrey  It 
would  probably  have  included  a  part  of  the 
land  described  in  the  complaint.  It  would 
certainly  have  shown  that  survey  Na  34  was 
partJy  within  the  boundaries  of  the  land  sued 
£or.  It  is  a  strip  5  diains  wide  and  51.36 
chains  long  lying  between  the  lines  of  the  or- 
dlnao'  htsb  and  low  tides  on  the  beach  of 
the  southwesterly  side  of  the  sandsplt  front- 
ing directly  on  the  Pacific  Ocean,  and  the  place 
called  for  as  Its  point  of  beginning  is  on  Its 
hlgb-tlde  line  35  chains  from  cme  end,  16.36 
chains  from  the  other,  and,  accordii^  to  Its 
calls  In  connection  with  those  of  survey  Na 
10,  this  beginning  point  Is  situated  north 
281^'*  west  30  links  from  the  southerly  cor- 
ner of  the  Bolinas  ranch  aforesaid.  In  de- 
termining the  position  of  a  tract  of  land  from 
a  description  or  survey,  natural  objects  re- 
ferred to  as  bounds  prevail  over  the  measure- 
ment of  lines  and  angles.  Code  Civ.  Proa  | 
2077.  The  distance.  30  links,  must  ^eld  to 
the  calls  fur  the  tide  lines.  Hence,  wherever 
the  point  of  beginning  of  survey  34  may  be. 
Its  southwesterly  line  is  the  low-tide  line  <tf 
tbe  Pacific  Ocean,  and  it  extends  landward 
to  ordinary  high-tide  line.  The  lines  of  tha 
tract  sought  to  be  recovered,  as  described  In 
the  complaint,  include  a  part  of  this  survey. 

[7]  The  terminus  of  the  aoutheasterly  line 
of  tbo  Bolinas  randi,  It  bdng  the  common 
boundary  of  that  and  Uie  Sancellto  rantib.  Is 
at  the  line  of  ordlnaiy  higji  tide  of  the  I^dflc 
Ocean,  or  of  Bolinas  Bay,  as  tbe  case  nugt 
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be.  The  detOTmliilnK  ftictor  aa  to  its  loca- 
tltm  Is  tlie  posltl<Ki  ut  tbe  common  boundary. 
If  It  should  be  determined  that  Its  true  ter- 
minus la  on  the  shore  of  the  f>cean  southerly 
of  the  sandsplt,  that  point  must  be  the  south- 
erly comer  of  the  BoUnas  ranch,  r^ardless 
of  the  other  calls  of  the  survey  and  patent 
to  Briones.  But,  It  is  necessary  to  add,  the 
Judgment  In  tTptmi  t.  Easkoot  deSnitely  de- 
termines that,  In  that  event,  the  call  of  the 
patent  In  Oxe  course  next  following  In  the 
surrey,  "thence  along  tBe  ^ore  of  BauUnas 
Bay  at  ordinary  high-water  mark  north  88%" 
west,"  must  be  Ignored  for  the  distance  be- 
tween the  tme  comer  Bud  the  nearest  point 
in  the  southeasterly  extremity  of  the  bay 
as  It  existed  In  185S.  It  Is  to  be  noted  fur- 
ther that  the  course  above  given,  '^orth 
38%'  west,"  is  not  tbe  exact  course  of  tbe 
shore  line,  but  is  the  coarse  of  a  meander 
line  run  to  approximately  locate  the  shore 
line  and  to  afford  the  means  for  calculating 
the  area  of  the  land  gi'anted.  Where  a  mean- 
der line  is  run  for  this  purpose,  the  shore  line 
constitutes  the  real  boundary.  Fosa  v.  John- 
stone, IBS  Cal.  119,  110  Pac.  204 ;  Hardin  r. 
Jordan,  140  U.  S.  384,  11  Sup.  Ct  808,  838, 
3S  L.  Ed.  428. 

The  question  of  the  effect  of  gradual  ao- 
cretlons  may  become  important  with  regard 
to  the  lines  of  snrveys  Nos.  10  and  34  bor- 
dering upon  tbe  sandsplt.  Recently,  in  Strand 
Imp.  Co.  V.  Ijong  Beach,  174  Cal.  — ,  161  Pac 
975,  tbe  court  decided  tbat  tbe  common  law 
that  gradual  accretions  from  natural  caus- 
es .  to  land  abutting  upon  water  belong  to 
tbe  owner  of  the  upland  applied  to  lands 
fronting  upon  tidal  waters  and  to  the  shores 
of  the  ocean.  It  may  be  that  accretions 
to  the  inner  aide  of  the  upland  of  the  sand 
bar  have  covered  a  large  part  of  survey  No. 
10  and  have  raised  It  above  the  blgh-tlde 
line.  The  effect  of  the  Judgment  In  Upton  v. 
Easkoot  is  that  neither  Upton  nor  Stlnson 
can  claim  any  title  to  the  sandsplt,  as 
against  plaintiffs  here.  Having  no  right  to 
the  sandsplt,  they  could  not  claim  accretions 
thereto. 

We  now  proceed  to  the  consideration  of 
case  Na  7006. 

2.  No.  7096.    Upton  V.  Easkoot 

This  Is  the  case  In  which,  as  stated  in  the 
previous  discussion,  Judgm«it  was  given  in 
favor  of  Easkoot  against  the  plaintiff.  Upton, 
and  the  intervener,  Stinson. 

RaRkoot,  In  his  so-called  answer  therein, 
alleged  his  ownership  In  fee,  and  his  pos- 
sesion, of  four  parcels  of  land,  particularly 
described,  among  them  lieing  the  tracts  here- 
inbefore referred  to  as  tldeland  survey  No. 
10  and  tldeland  survey  No.  34,  and  prayed 
Judgment  that  Upton  and  Stinson  be  ad< 
Judged  to  have  no  right,  title,  or  Interest 
therein,  and  that  they  each  be  oojolned  from 
aaaerting  any  claim  thereto,  and  for  general 
leUef.  The  Juc^ent  was  that  Easkoot  was 


tbe  owner  In  ffee  of  tlie  parcels  described, 
that  neither  Upton  nor  Stinson  had  aaj 
right,  title,  or  Interest  therein,  and  that  tbej 
each  be  forever  enjoined  from  making  or 
asserting  any  claim  to  the  same,  or  any  part 
thereof,  as  against  Easkoot 

In  October,  1910,  after  the  death  of  Eas- 
koot and  after  his  estate  in  tbe  lands  was 
distributed  to  J.  F.  D.  Curtis  and  H.  I*  Cur- 
tis, they  filed  a  notice  of  motion  for  the  issu- 
ance of  a  writ  of  restitution  upon  said  Judg- 
ment against  said  Upton  and  the  executor 
of  Stinson,  who  had  died  in  the  meantime. 
The  ground  of  the  motion  was  that  after  the 
entry  of  said  Judgment  said  parties  had. 
contrary  to  Its  terms,  entered  Into  poss.'ses- 
slon  of  portions  of  the  IsLd  therein  a<UDd^ 
to  Kaskoot  and  were  holding  posnessitm 
thereof  and  claiming  title  thereto.  The  por^ 
tlon  which  they  were  so  claiming  Is  the  tract 
sought  to  be  recovered  In  Curtis  v.  Upton, 
No.  7095.  Tlie  description  thereof  Is  set  forth 
at  the  beginning  of  part  No.  1  of  this  opinion. 
The  court  below  denied  the  motion  and  re- 
fused to  order  the  writ  From  this  order 
the  said  moving  parties  appeal. 

Before  the  hearing  of  the  motion,  the 
moving  parties,  Curtis  and  Curtis,  began  the 
action,  the  subject  of  tbe  flrst  part  of  this 
opinion,  for  the  recovery  of  said  parcel  in 
dispute.  The  motion  and  the  action  were 
heard  and  tried  together  upon  the  same  evi- 
dence. The  court  denied  the  motlcn  upon 
the  same  grounds  upon  wblcb  It  refused  to 
give  jTidgment  for  the  pl&lntlffs  In  the  afore- 
said action,  that  Is  to  say,  because  It  wa% 
as  it  believed,  unable  to  identify  upon  the 
ground  the  exact  position  of  the  soutlierlj 
comer  of  the  Baulinos  ranch.  What  «» 
have  said  in  the  dlscus^n  ot  that  case  la  ap- 
plicable here,  and  we  need  not  repeat  It  in 
full.  There  was  evldeoce  tram  which  tbe 
position  of  the  comer,  and  thereftom  the 
positicn  of  the  land  In  disrate,  ooold  have 
been  ascertained  with  reasonable  ontaluty, 
and  It  was  the  duty  of  the  oomt  to  deter- 
mine the  same  and  make  Its  order  accord 
ingly. 

[I]  CpMi  tlie  evldenoe  before  it,  the  re- 
sult would  have  been  a  detmnlnatira  that 
the  moTlng  parties  were  entitled  by  tbe 
Judgment  to  the  possessltm  of  a  part,  at 
least,  of  the  land  claimed  by  them.  If  Up- 
ton or  Stinson  were  In  possession  of  any 
of  those  portions,  the  writ  should  have  Iieen 
issued.  The  answer  of  Easkoot  though  de- 
nominated by  him  an  answer,  contained  all 
the  allegations  necessary  to  a  cause  of  ac- 
tion to  quiet  title  or  determine  conflicting 
claims  to  real  property,  and  It  prayed  for 
affirmative  relief  of  that  character.  The 
Judgment  in  bis  favor  was,  In  effect  a  Judg^ 
mcnt  declaring  and  quieting  his  title.  It 
was  as  effectual  for  that  purpose  as  If  It 
had  been  made  in  a  formal  action  of  that 
nature.  In  such  a  case,  a  writ  of  possession 
may  be  issued  at  the  Instance  of  the  preralt 
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iDg  iiarty  to  place  him  In  possession,  if  be  la 
out  of  possession,  or  to  restore  him  thereto 
If  the  losing  party  re-enters.  Code  Civ. 
Proc.  f  380;  Landregan  t.  Feppin,  M  Gal. 
4C5.  29  Pac.  771. 

*In  case  No.  7095,  the  Judgment  and  tbe  or- 
der denying  a  new  trial  are  reversed. 

In  case  No.  7096,  the  order  denying  the 
motion  for  a  writ  of  restitution  is  reversed. 

We  concur:  ANGELLOTTI.  C.  J. ;  SLOSS. 
J.;  I-AWLOR,  J.J  .  MELVIN,  J;  HEN- 
SHAW,  J. 

an  Cal.  417) 

In  n  DBETFUS'  ESTATB. 

Appeal  of  HERBOI^  et  al. 

(L.  A.  4975.) 

(Supreme  Court  of  California.     June  9,  1917. 
Rehearing  Denied  July  5,  1017.) 

Wills  «=»182-OLoaEAPHio  WiLir-"W*iT- 

Vniler  Civ.  Cocle.  |  1277,  requiring  an  olo- 
graphic will  to  he  "entire!.?  written,  dnted.  and 
aiFtned  hy  the  hand  of  the  testator  himself,"  a 
will  written  ami  dnted  by  teRtator  on  a  type- 
writer and  8iKne<l  by  him  with  pen  and  ink  to 
not  entitled  to  promte  as  an  olographic  will ; 
the  woril  "written."  as  used  in  the  statute  in  the 
year  1872  when  enacted,  not  including  the  pro- 
cess of  mnliinn  letters  on  paper  with  a  type- 
writer, which  is  essentially  a  process  of  printing. 

[Efl.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  341. 

For  other  definitions,  see  Words  and  Phrases, 
rirst  and  Second  Series.  Write— Writing.] 

Department  1.  Appeal  from  Snperlor 
Oovrt,  Loe  Angeles  County;  W.  H.  momas. 
Judge. 

In  the  matter  cl  the  estate  of  Gnstav 
Dr^rfne,  decesaed.  Petltlim  by  Philip  Her- 
tmld  to  probate  a  docnment  as  decedent's  laiA 
will.  From  order  refoslng  to  admit  the  docu- 
ment to  probate  as  a  will,  petitioner  and 
anotber  appeal.  Afflrmed. 

Neighbours,  Hoag  &  Burke,  of  Los  Angeles, 
tor  appellants. 

SHAW,  J.  Philip  Herbold  filed  a  petition 
for  the  admission  to  probate  of  a  docnment, 
as  the  last  will  of  the  decedent,  Gnstav  Drey- 
fus. The  petition  alleges  that  this  paper  was 
not  attested  by  any  witness,  that  It  was 
wholly  in  typewriting,  except  the  signature 
of  the  decedent  thereto,  that  said  signature 
was  written  by  the  decedent  with  pen  and 
ink,  and  that  the  remainder  of  the  docu- 
ment, including  the  proper  date,  was  writ- 
ten by  the  decedent  himself  by  the  manipula- 
tion of  a  typewriting  machine.  The  evidence 
was  to  the  same  effect.  Thereupon  the  court 
below  made  Its  order  refusing  to  admit  the 
document  to  probate  as  a  will.  From  this 
order  the  petitioner  and  said  Maurice  Blum- 
leln,  the  latter  being  the  sole  beneficiary  un- 
der the  purported  will,  have  appealed. 

Our  Code  requires  that  an  olographic  will 
shall  be  "entirely  written,  dated,  and  sign- 


ed by  the  band  of  the  testator  himself."  Civ. 
Code,  I  1277. 

To  ascertain  the  meaning  of  this  require- 
ment, we  must  look  to  the  reasons  which  led 
to  Its  enactment,  the  conditions  then  exist- 
ing, and  the  object  sought  to  be  attained 
thereby.  Originally  in  England,  by  the  ec- 
clesiastical law  and  the  common  law,  wills 
could  be  made-  by  oral  declaration.  Gould 
V.  Saffopd,  30  Vt.  605;  Ex  parte  Thompson, 
4  Bradf.  Sur.  (N.  Y.)  154;  Harrington  v. 
Stees,  82  111.  BO.  25  Am.  Rep.  294  ;  30  Am. 
A  Eng.  Encyc.  of  Law,  560.  This  wos  found 
to  be  so  fruitful  of  frond  and  perjury  that 
the  statute  of  frauds  was  enacted  providing 
that  nuncupative  wills  could  be  made  only 
hy  persons  In  their  last  sickness,  to  bo  proved 
by  three  witnesses,  or  by  soldiers  In  serv- 
ice or  mariners  at  sea,  and  that  In  all  oth- 
er cases  a  will  must  be  a  signed  writing, 
attested,  and  subscribed  hy  at  least  three 
credible  witnesses.  Statutes  prescribing  the 
manner  of  executing  wills  of  all  kinds  and 
the  degree  of  proof  necessary  to  establish 
them  have  for  their  prime  object  the  preven- 
tion of  frauds  and  perjuries,  or  as  the  su- 
preme court  of  Louisiana  puts  It,  "to  pre- 
vent Imposition  and  abuse."  Knight  v. 
Smith,  3  Mart  O.  8.  <La.)  163.  Our  Code  pro- 
vision allowing  olographic  wills  was  first 
enacted  In  1872.  The  commissioners  who 
drafted  the  Civil  Code,  In  their  note,  recom- 
mend It  on  the  ground  that  it  "may  not,  and 
indeed,  It  Is  confidently  claimed  In  those 
countries  where  olographic  wills  are  recog- 
nized, does  not  give  rise  to  as  many  attempts 
at  fraudulent  wlll-making  and  disposition 
of  property  as  where  It  does  not  exist." 

From  time  Immemorial,  letters  and  words 
have  been  written  with  the  hand  by  means 
of  pen  and  Ink  or  pencil  of  some  descrip- 
tion, and  It  has  been  a  well-known  fact  that 
each  Individual  who  writes  In  this  manner 
acquires  a  style  of  forming,  placing,  and 
spacing  the  letters  and  words  which  Is  pe- 
culiar to  himself  and  which  in  most  cases 
renders  his  writing  easily  distinguishable 
from  that  of  others  by  those  familiar  with 
It  or  by  experts  In  chlrograpby  who  make  a 
study  of  the  subject  and  who  are  afforded 
an  opportunity  of  comparing  a  disputed  spec- 
imen with  those  admitted  to  be  genuine. 
The  provision  that  a  wlM  should  be  valid  If 
entirely  "written,  dated,  and  signed  by  the 
band  of  the  testator,"  is  the  ancient  rule 
on  the  subject.  There  can  be  no  doubt  that 
it  owes  Its  origin  to  the  fact  that  a  success- 
ful counterfeit  of  another's  handwriting  la 
exceedingly  dlfllcult,  and  that  therefore  the 
requirement  that  it  sbonld  be  in  the  testator's 
handwriting  would  afford  protection  against 
a  forgery  of  this  character.  In  1872  the 
only  mode  of  writing  in  use  was  by  pen  and 
Ink  or  pencil.  There  were  then  in  existence 
some  crude  machines  for  imprinting  letters 
on  paper  by  means  of  small  levers  similar 
to  those  now  used  In  typewriters;  bat  the 
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practical  modera  typewriter,  now  in  almost 
VDiversal  use,  was  unkaown.  It  was  not 
perfected  until  1875  and  did  not  come  Into 
gMeral  use  until  sereral  years  thneafter. 
The  language  ot  section  1277,  bjr  the  com- 
mon usage  of  the  language  In  ISTO,  or  even 
at  tbe  present  time,  would  mean  that  the 
entire  will  must  be  In  the  "handwriting"  of 
the  testator.  This  would  not  Include  any 
sort  of  printing  by  tbe  use  of  type,  wheth- 
er on  a  printing  press  or  placed  at  the  end 
of  a  rod  manipulated  by  keys. 

While  It  Is  true  that  a  will  made  wholly  by 
tbe  testator  and  by  means  of  a  typewriter 
may  be  said  to  have  been  made  "by  the  hand 
of  the  testator  himself,"  It  would  not  be 
true,  accurately  speaking,  that  such  a  will 
had  been  "written"  by  blm.  The  process  of 
making  letters  on  paper  with  a  typewriter  Is 
essentially  a  process  of  printing.  The  type 
fixed  on  a  bar  Is  stained  with  Ink  and  then 
pressed  against  the  paper,  leaving  Its  Imprint 
predsely  as  In  a  printing  press.  The  word 
"wrlttMi,"  as  used  In  section  1277,  In  the 
year  1872,  bad  no  such  signification,  l^ere 
are  cases  where  a  word  In  a  statute  aptly 
describing  a  thing  then  well  known  has  been 
extoided  so  as  to  Include  some  other  thing 
afterwards  invoited  or  used  to  accomplish 
the  same  or  a  similar  purpose  and  within 
the  general  statutory  Intent  and  object.  For 
example,  "carriage,"  meaning  a  wheeled  ve- 
hicle, has  been  held  to  Include  the  subse- 
quently Invented  bicycle.  But  the  reasons 
for  these  extenidons  of  meaning  have  no 
appllcatlcm  here.  They  were  made  to  car^ 
ry  out  the  spirit  and  object  of  the  statutory 
provlrion.  The  meaning  here  contended  for 
would  greatly  enlarge  the  opporunltles  for 
successful  forgeries  by  taking  away  the 
means  of  detection  which  the  Lei^slature  had 
in  mind  and  would  defeat  the  purpose  of  the 
statute  by  destroying  the  safeguards  which 
its  requirements  were  designed  to  secure. 

The  order  Is  affirmed. 

We  concur:  SL0S8,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 


OK  Cal.  363) 

EWALD  V.  KIERULFF  et  aL  .  (S.  F.  7227.) 
(I^apreme  Court  of  Califomia.   June  7,  1917.) 

1.  Tbusts  ^>371(6%)— Pixaoing— Deuubbeb 

— IjACnES. 

The  defense  of  laclies  in  neglecting  to  en- 
force an  express  trust  for  a  long  time  may  be 
raised  by  demurrer  in  action  based  on  such  a 
trust. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Cent 
Dig.  S  596.] 

2.  Trusts  ^»3(t5<2)—BNF0BCBMicNT— Laches. 

Where  plaintiff  had  known  tor  43  years  that 
a  trustee,  taking  title  from  hiu  lo  on  undiriilptl 
interest  in  lots  for  partition,  hiid  repudiated  the 
trust  by  divesting  bimself  of  title  to  tbe  lots, 
and  bad  been  aware  for  at  lea^t  33  years  that 
the  trustee  or  his  representatives  had  been  in  a 


position  to  carry  out  the  terms  of  the  trust,  Im 
was  barred  by  laches  from  enforcing  the  trust 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  571.1 

Department  2.  Appeal  ftom  Superto 
Court,  City  and  County  of  San  Frandsco; 
Frank  J.  Hurasky,  Judge. 

Action  by  Edward  Ewald  against  T.  C. 
KlemUf  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Thomas  V.  Cator,  of  San  Frandsco,  for  ap- 
pellant. Mastlfk  &  Partridge,  T.  C  Klerultt, 
and  H.  F.  Chadboume,  all  of  San  Francisco, 
for  respondents. 

&IELVIN,  J.  This  action  was  brought 
against  the  executors  of  the  .will  of  John 
NiRhtlngale,  deceased.  Tbe  heirs  of  said 
Nightingale  were  also  made  parties  defend- 
ant The  original  complaint  was  filed  March 
12,  1013.  In  due  course  an  amended  com- 
plaint was  filed.  Defendants  demurred  to 
this  pleading,  and  their  demurrer  was  sus- 
tained, and  plaintiff  refusing  to  amend  within 
the  time  allowed  by  the  court  Judgment  was 
accordingly  entered  In  favor  of  defendants. 
The  appeal  la  from  this  Judgment 

By  the  amended  complaint  it  Is  alleged  that 
John  Nightingale  died  about  March  20,  1912. 
and  the  usual  formal  matters  relating  to  the 
probate  ot  the  will  and  the  proceedings  there- 
under are  set  forth.  It  Is  alleged  that  prior 
to  ISTO  plaintiff  was  the  owner  of  certain 
lands  In  tbe  dty  and  county  of  San  Francis- 
co, among  which  were  the  parcels  designated 
as  "blocks  No&  991  and  992  of  outside  lands" ; 
that  for  certain  reasons  title  to  plaintiff's 
property  was  held  for  him  by  a  trustee  who 
was  one  of  his  kinsmen ;  that  Nightingale 
and  others  owned  similar  outside  lands  sepa- 
rately and  as  tenants  In  common ;  and  that 
prior  to  the  year  1870,  such  owners.  Including 
plaintiff  and  Mr.  Nightingale,  agreed  to  a  par- 
tition of  their  properties  by  lot  so  that  segre- 
gated title  In  fee  might  be  placed  by  proper 
conveyances  in  tbe  names  of  the  respective 
owners  according  to  their  interests.  There 
are  further  allegations  to  the  effect  that  John 
Nightingale,  knowing  that  plaintiff  was 
tltled  to  receive  a  conveyance  on  demand,  in 
fee,  of  an  undivided  half  interest  in  blocks 
Nos.  991  and  992,  requested  plaintiff  to  con- 
vey said  interest  to  said  Nightingale;  that 
on  I>ecember  17, 1870,  plaintiff  made,  execut- 
ed, and  delivered  his  deed  of  conveyance  as 
requested;  and  that  said  conveyance  was 
made  pursuant  to  an  agreement  which  was 
later  reduced  to  writing  as  follows : 

"San  Francisco,  Dec.  19,  1872. 

"Mr.  Edward  Ewald:  The  deed  received  by 
me  from  you  dated  17  December,  1870.  to  the 
one  undivided  half  of  blocks  Nos.  991  and  992 
of  outside  lands  is  given  in  trust  to  bold  for 
me  and  for  tbe  object  of  partition,  and  when 
aiirh  partition  is  bad  you  will  be  entitled  to  re- 
ceive from  me  in  an  equal  amouot  of  land  segre- 
gated and  of  equal  value. 

"John  Nightingale." 
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The  amended  complaint  contains  further 
averments  that  plalntlfT,  fully  relying  upon 
the  agreement,  permitted  the  title  In  said 
blocks  to  become  permanently  vested  in  otber 
persons;  and  that  Kightingale.  up  to  the 
time  of  bis  death,  owned  ample  out^de  lands 
with  which  to  satis^  plaintiff's  claims  un- 
der the  trust  the  partition  of  outside  lands 
having  been  completed  before  the  year  A.  D. 
1880,  and  Nightingale  having  received  there- 
by segregnted  title  to  large  quantities  of 
such  outside  lands  similar  to  the  two  blocks 
ta  which  be  had  acquired  plaintiff's  Interest 
The  prayer  Is  tbat'tbe  executor  and  heirs  of 
John  Nightingale  be  required  to  make  con- 
veyance of  a  suitable  part  of  such  lands  be- 
longing to  the  estate  In  execution  of  the  trust. 

[1,2]  The  only  question  argued  In  the 
briefs  and  the  only  one  necessary  for  consid- 
eration by  this  court  is  whether  or  not  the 
superior  court  was  justified  in  sustaining  the 
demurrer  to  the  complaint  on  the  ground  of 
laches.  Plaintiff  contends  that  the  basis  of 
his  action  Is  an  express  trtist  In  writing; 
and  tbat  while  laches  may  operate  as  evi- 
dence to  defeat  the  plaintiff's  demand  upon 
an  Issue  vt  tact  lapse  of  time  alone  will  nut 
upon  d«nniTer  avail  In  an  action  based  upon 
an  express  trust  admitted  by  the  demurrer  to 
exist.  In  support  of  this  doctrine  connsel 
for  plaintiff  dtes  certain  authorities  from 
the  state  of  New  York ;  but  whatever  the 
rule  may  be  in  any  other  Jurisdiction  it  is 
well  settled  In  California  that  the  defense  of 
ladies  may  be  raised  by  demurrer.  In  the 
case  before  us  It  appears  by  the  affirmative 
avOTments  of  the  complaint  that  the  trustee 
was  in  a  position  to  carry  out  the  terms  of 
his  trust  agreement  at  least  as  early  as  the 
year  1880.  and  tbat  a  decade  earlier  he  had 
conveyed  away  all  interest  in  the  two  blodcs 
of  outside  lands  numbered  991  and  992. 
There  Is  no  statement  that  plaintiff  was  ig- 
oorant  of  either  of  these  facts,  and  under  an 
elementary  rule  of  pleading  we  must  assume 
tbat  be  bad  knowledge  of  them.  PlalntiCC 
haTing  known  for  43  years  tbat  Mr.  Nlgbt- 
ti^le  bad  divested  himself  of  all  title  to 
the  two  lots  and  by  so  doing  had  violated  and 
repudiated  the  trust,  and  having  been  aware 
for  at  least  33  years  that  the  said  Nightin- 
gale or  his  representatives  had  been  in  a 
position  to  carry  out  the  terms  of  the  trust 
was  bound  to  plead,  if  he  could,  on  seeking  re- 
lief in  a  court  of  equity,  circumstances  show- 
ing good  faith  and  reasonable  diligence  on  his 
part  The  burden  was  upon  plaintiff  to  ex- 
plain, if  be  could,  his  long-con  tinned  acquies- 
cence In  acts  hostile  to  his  claim.  This  he  did 
not  do,  and  It  was  therefore  perfectly  proper 
to  sustain  the  demurrer  on  the  ground  of  lach- 
es, a  defense  which,  under  an  unbroken  line 
of  authority  in  California,  may  be  raised  by 
demurrer.  Bell  v.  Hudson.  7^  Cni.  285,  14 
Pac.  791,  2  Am.  St  Rt'p.  791;  Kleinclaus  v. 
Dotard,  147  Cat.  245,  HI  Pac.  51U;  Elliott 


V.  Clark,  5  Cnl.  App.  8,  89  Pac.  455 ;  Elliott 
V.  Bunco.  10  Gal.  App.  741,  103  Pac.  807; 
Emerson  v.  Kennedy  Mining  &  Milling  Co., 
169  Cai.  718, 147  Pac.  ft39. 
The  judgment  is  affirmed. 

We  concur:  HENSHAW.J.;  LORIGAN.J, 


(175  Cai.  270) 

WINBIGLER  7.  SHEHMAN.    (L.  A.  4449.) 
(Supreme  Court  of  Californitt.    June  4,  1917. 
Rehearing  Denied  July  2.  1917.) 

1.  MORTGAOES  ©=>.'154~^Sat.E— NOTICK. 

If  a  trust  deed  speriRed  the  kind  and  maoDer 
of  notice  of  sale,  a  sale  without  giving  the  no- 
tice as  required  would  be  invalid. 

[Ed.  Note.— Pop  other  crjm's,  Mortgages, 
Cent  Dig.      lOSl-lOSS.  1068.  1069.] 

2.  Appeal  ano  Bbbob  4=31008(1)— Rbvibw— 
FlNniNOS. 

In  an  action  to  require  the  pnrchaaer  at  a 
sale  under  a  tmst  deed  to  convey  the  property  to 
tbe  mortgairor  on  the  gronnd  that  the  sale  was 
void,  where  neither  the  pleadines  nor  the  find- 
ings of  fact  show  tbe  provisions  of  the  tnist 
deed  relative  to  notice  of  sale,  the  finding  to  the 
effect  that  notice  was  not  published  an  required 
by  the  trust  deed  Is  conclusive  in  so  far  an  the 
motion  to  vacate  tbe  conclusions  of  law  and  the 
jtidfcmeDt  and  to  enter  another  and  different 
judpment  are  concerned. 

[Kd.  Note.- FV)r  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  1.3955.] 

3.  Mortgages  «s»35e— Iton  or  Tbdm^No- 

TicE  OF  Sale. 
Where  a  trust  deed  provided  that  the  trus- 
tee should  first  publish  notice  of  the  time  and 
pince  of  sale  with  a  description  of  the  property 
to  he  sold  at  least  twice  a  w»k  for  four  succes- 
sive weeks  In  some  newspaper  in  a  city  and 
county  named,  a  notice  of  sale  of  which  the  last 
publication  was  on  January  22d.  and  In  which 
the  dny  noteil  for  sale  was  February  6th.  was 
publication  of  notice  in  accordance  with  the  re- 
qnirements  of  the  tmst  deed,  mnce  it  was  not 
neceesnry  tbat  the  fonr  weeks  be  next  preoediog 
the  date  and  tbe  date  fixed  was  not  unreasonably 
remote  from  the  period  of  publication.  . 

[Ed.  Note.— For  other  cases,  see  MOTtgages, 
Cent.  Dig.  {{  1063-1067.] 

4.  Appeal  and  Esbob  «=9l008(l)— Rkview  - 

FiNDINOS. 

The  findings  of  fact  are  conclusive  apon  the 
appellate  court  except  as  to  the  provisions  of 
the  trust  deed  and  a  letter  admitted  in  evi- 
deuce. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.|  3055.] 

5.  Mobtgaobs  *=»369(3)  —  Sale  —  Settino 
AsinE— Inadequacy  op  Purchase  Price. 

Where  land  is  sold  under  a  deed  of  trust, 
mere  inadequacy  of  tbe  purchase  price  is  not 
sufficient  ground  for  refusing  to  give  full  effect 
to  such  sale.  althou«rb  where  tbe  inadequacy  la 
frross  very  slight  additional  evidence  of  unfair* 
ness  or  irreimlarity  Is  sufficient  to  warrant  set- 
ting it  aside. 

6.  Mortgages  ^=9369(3)  —  Sale  —  SEmNO 
Aside— Inadequacy  op  Purchase  Price  in 

Connection  with  Other  Ohjecttons. 
Where  property  worth  at  least  SS.OOO  was 
sold  under  a  deed  of  trust  for  $.*i()0.  the  purchas- 
er being  a  nominal  creditor  and  assiznee  for 
collection,  the  facts  tbat  there  was  a  known  dis- 
pute between  the  oritrinal  mortftagor  and  mort- 
aairee  as  to  the  atlequacy  of  the  consideration  for 
tbe  secured  notes,  and  that  tbe  mortgagee  wrofe 
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tb«  mortfcagor  after  notice  b;  pabllcation  for 
sale  unij<!r  tbe  deed  of  trust  imd  been  com- 
menced, a  letter,  couched  in  sucb  terms  as  to 
lead  the  mortgagor  to  believe  that  foreclosure 
procwlingfl  hail  not  been  commeoced.  and  that 
without  actual  notice  before  that  time  the  mort- 
gngur  JpnrnfHl  of  the  sate  one-ha!f  hour  before 
the  time  fixcii,  and  requested  a  postponement  for 
a  rendonnble  time  to  enable  him  to  procure  the 
money  to  pay  the  amount  due,  held  to  constitute 
smh  an  irregularity  in  the  proceedinss.  to- 
getlier  with  the  gross  ioatlequacy  of  consideration, 
as  to  wurraiiC:  setting  aside  tlie  sale  and  ordi-ring 
tlie  properly  to  be  conveyed  by  the  purcliaser  to 
the  mortgagor. 

In  Banlt.  Appeal  from  Superior  Court  of 
3raiige  County;  Z.  B.  West,  Judge. 

Action  by  Theo.  A.  Wlnbigler,  as  special 
aduiIiii.strutor  of  the  estate  of  Karl  Weuzel, 
det-eawed.  ngainst  W.  IL  A.  Sherman.  From 
a  judgiiifltt  for  platutlfT  and  from  an  order 
denying  a  motion  to  set  aside  the  conclusions 
of  law  ntitl  Judgment  and  to  amend  the  same 
and  enter  anothor  and  different  Judgment, 
and  from  an  order  denying  a  motion  for 
new  trial,  defendant  appealed  to  tbe  UlHtrlct 
Cuurt  of  A[i]H'al.  where  an  apppllcutiou  for 
benrlng  in  the  Supreme  Court  was  granted. 
AtHiiued. 

E.  W.  Porgy  and  John  T.  Jones,  both  of  Los 
Angeles  (Jones  &  Weller,  of  Los  Angeles,  of 
counsiel),  (or  ai4)elluut.  II.  C.  Head,  of  Santa 
Arm  lU.  T.  Walteni  and  Ernest  C.  OrliHth, 
iKith  of  Los  Angeles,  of  counsel),  for  respoud- 
eut. 

ANGBXLOTTI,  C.  J.  This  aw>eel  was 
orighiully  heard  and  dectdod  by  the  District 
Court  of  Appeal  of  the  Secoiwl  Appellate  Dis- 
trict, and  an  application  for  a  hearing  io  this 
court  was  siibyegueutly  granted.  The  follow- 
ing stutemcat  as  to  the  nature  of  the  case, 
the  iK-tlou  of  the  trial  court,  and  the  appeals, 
is  taken  from  tbe  opiulon  of  the  district 
court  of  appeal: 

"Karl  Weu&el  executed  to  Charles  A.  Meyer, 
Jr.,  a^  trustee,  a  trust  deed  to  secure  the  pay- 
ment of  certain  promissory  notes  made  by  \Vea- 
zel  to  Fairbaiilis-MorBe  &  Co.,  a  corporation. 
Default  huviui;  beeu  made  by  nonpayment  of  one 
of  the  notes  when  it  fell  due,  defendant  W.  II. 
A.  Sliernian,  to  whom  the  notes  had  been  trans- 
fvm*d.  deuiiinded  that  the  real  property  describ- 
ed in  the  trust  dcLHl  he  sold  by  the  trustee  in 
nccfrdauce  Milh  tlie  provisions  of  the  trust  deed. 
Sale  was  made  by  tlie  tniBtee  in  conformity  with 
that  demand,  and  a  deed  of  conveyance  was 
pXfculfHl  to  Slicnnan  as  puichflKer  at  the  sale. 
KnrI  Wcnzel  died  on  the  'iiTth  day  of  February, 
1U15,  and  the  pliiiniiff  was  appointed  special  ad- 
niiuistnitor  of  liis  estate.  As  sucti  administrator 
the  plaintiff  instituted  this  action  to  olitain  a 
decree,  retiuirinn  that  tbe  defendants  convey  the 
property  to  the  plaiutilf  upon  payment  by  hdm 
of  tlie  amounts  due  under  said  notes  and  deed 
of  trust.  The  defendants  having  filed  their  an- 
swer, the  esse  went  to  trial,  and  the  court  made 
its  findinEs  and  a  decree  ascertalninjj  the  amount 
of  said  indebtedness,  and  requiring  that  upon 
pavment  of  that  amount  with  interest  as  asoer- 
tamed  in  the  decree,  the  defendant  Sherman 
should  convey  the  desa-ibed  premises  to  plaintiff ; 
and  it  was  provided  that  upon  failure  to  make 
Btich  conveyance  the  deed  be  made  by  a  commis- 
sioner appointed  for  that  purpose.  Within  ten 
days  after  the  entry  of  jutlsiiient  the  defendant 
Sherman  gave  notice  of  motion,  and  thereafter 
in  due  course  made  Us  motion  for  an  order  to 


set  aside  and  vacate  the  conclusions  of  law  and 

the  judgment  and  to  amend  the  mta-x  and  enter 
another  and  a  different  Judgment,'  to  wit,  a  judg- 
ment that  the  plaintiff  take  nothing  against  the 
defendant  sod  for  coats  in  favor  of  tbe  defend- 
ant Tbis  tnotioD  was  made  as  permitted  by 
section  6(13  and  6«3a,  Code  of  Civil  Procedure, 
upon  the  grounds  thnt  the  findings  of  fact  do  not 
support  the  ooncliisiona  of  law  or  the  judgment 
and  that  such  findings  of  fact  do  require  con- 
rliiaions  of  law  and  Judgment  in  favor  of  ths 
defendant.  The  court  having  made  its  order 
denying  that  motion,  the  defendant  Sherman  has 
api>ealed  from  the  order,  and  also  from  tbe 
jntlgment  and  from  an  order  denying  his  moti<»i 
for  a  new  trisL" 

It  may  be  added  that  the  amount  of  In- 
debtedness found  by  the  trial  court  Included 
all  expenses  of  sale. 

[1,21  U  cannot  be  held  that  the  findings 
of  fact  do  not  support  the  conelnslons  of  law 
or  the  Judgment.  Regardless  of  all  questions 
I  in  connection  with  tbe  matter  of  the  Inade* 
quacy  of  price,  it  Is  explicitly  found  that  the 
trustee's  sale  ot  tbe  land  was  not  In  com* 
pllonce  with  the  terms  of  the  trust  deed  and 
the  Inw,  In  that  the  notices  of  sale  **were  not 
pul>ilshpd  tnice  a  week  for  ftwr  weeks  next 
preceding  the  date  of  said  sale,  and  In  that 
more  than  one  week  elapsed  after  the  Inst 
publication  of  said  notices  before  the  date 
of  the  said  sale."  Of  course  if  the  tmst  deed 
required  the  klad  and  manner  of  notice  so 
spectlled  in  the  Bndhig,  a  sale  had  wlthoat 
glxing  the  same  would  be  Invalid.  Nether 
pleadings  nor  findings  of  tact  show  the  pro- 
visions of  the  trust  deed  relative  to  notice 
of  sale,  and  the  finding  to  the  effect  that  n<^ 
tlce  was  not  published  as  required  by  that  In- 
strument Is  conclusive  In  so  far  as  the  mo- 
tion to  vacate  the  conclusiona  of  law  and  the 
judgment  and  to  enter  another  and  different 
Judgment  Is  concerned.  The  motion,  there- 
fore, was  properly  denied. 

[3]  The  finding  Just  referred  to  is,  how- 
ever, assailed  on  the  appeal  from  the  Judg- 
ment and  order  denying  a  new  trial  as  be- 
ing without  sutHdent  support  In  the  evidence. 
The  deed  of  trust  is  set  out  In  the  statement 
on  apiieal,  and  a  reading  Miereof  in  connec- 
tion with  the  findings  of  the  trial  court  as 
to  the  publication  had  shows  that  notice  of 
tlie  sale  was  published  In  all  respects  as  re- 
quired thereby.  So  far  as  material  this  In- 
strument provided: 

"Said  trustee  •  •  •  shall  first  publish  ntK 
tice  of  the  time  and  place  of  such  sale,  with  a 
description  of  the  property  to  be  sold,  at  least 
twice  n  week  for  four  successive  weeks  in  some 
newspaper  published  in  the  city  of  Los  Angeles, 
coun^  of  I<os  Angeles,  state  of  California."^ 

Tbe  trial  court  found  *that  notices  of  said 
sale  were  published  by  said  trustee  In  the 

Los  Angeles  Dally  Journal,  a  dally  news- 
paper published  in  Los  Angeles  county,  CaK, 
twice  a  week  for  four  weeks,"  specifying  tbe 
date  of  first  and  last  publication.  The  last 
publication  was  on  January  22,  1915,  and  the 
day  noted  for  tbe  sale  was  February  6,  1915. 
Publication  of  notice  In  accord  with  the  re- 
quirements of  the  trust  deed  is  thus  shown. 
The  point  appears  to  be  that  the  pnbllcatloa 
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was  not  sufficient  because  not  made  for  Uie 
four  weeks  '"next  preceding  the  date"  of  sale, 
and  this  aw>eara  to  have  been  the  view  of  the 
learned  trial  Judge.  But  the  trust  deed,  as 
we  have  txeo,  contains  no  such  requiretiit:nt, 
calllug  simply  for  publiciitlon  "at  least  twice 
a  week  for  four  suCL-esslve  weeks."  Upon 
tUs  iK>Int  the  District  Court  of  Appeal -said: 

"(.'oiinsel  for  respondeat  liave  not  roferred  to 
any  division  boIdinK  tliat  under  a  trust  dtn-d  in 
tlie  form  licre  presented  tlie  pubiicntions  of  the 
notii-e  of  sale  must  bv  coutmued  down  to  the 
Tory  time  of  the  sale;  therefore,  we  may  be  jua- 
tiHfd  in  nssumln.^  that  there  is  no  sucli  declKinn. 
lu  addition  to  tliut,  however,  we  have  exiimined 
sonif  uf  the  principal  text-books  and  digests, 
and  we  fail  to  find  any  declaration  of  law  in  sup- 
p"rt  of  respondent's  contention.  Tbe  ride,  of 
course,  is  tfint  in  execntintt  a  power  of  sale  the 
trustee  must  act  in  jtood  faith  and  strictly  fol- 
low the  requirements  prescribed  by  the  trust 
deed  with  respect  to  the  manner  of  sale.  The 
dnte  fixed  for  the  sale  In  the  present  instance 
was  not  unreasonably  remote  from  the  period 
of  publicntinn  of  the  notices.  The  fart  that  It 
waa  a  few  days  Inter  than  it  mieht  have  been 
after  the  bepinninB  of  publication  of  the  notice 
was  a  fact  rather  favorable  than  otherwise  to* 
ue  interests  of  the  debtor." 

The  finding  referred  to  Is  without  support 
In  fhe  evidence. 

[4]  This  result  does  not  require  a  reversal, 
howerer,  If  the  other  flndlogs  sufficiently  sup- 
port the  judgment.  Hie  clalttf  of  respondent 
Is  snbstantlnlly  that  the  gross  Inadequacy  of 
price  ft>r  which  the  land  was  sold  by  the 
trustee.  In  cMinectlcm  with  the  circumstances 
found,  snffictently  supports  the  conclusion  of 
tbe  trial  court  that  the  sale  was  lncqaltflt>Ie 
and  fraudulent,  and  that  the  purchaser 
should  not  be  allowed  to  retain  the  property. 
The  findings  of  fact,  which  are  conclusive  up- 
on ns  except  as  to  tiie  provisions  of  the  trust 
deed  and  a  certain  letter  hereinafter  referred 
to  which  are  the  only  matters  of  evidence 
contained  In  the  statement  on  appeal,  show 
the  following  facta:  The  notes  of  deceased 
secured  by  trust  deed  were  given  to  Fatr- 
benks-Morse  ft  Co.  for  the  aggregate  amount 
of  $530.65  in  consideration  of  the  agreement 
of  the  latter  to  furnish  and  Install  certain 
pomtMng  macblnety  on  the  land  of  deceased. 
B  parcel  of  15  acres  In  Orange  county.  Tlie 
deed  of  trust  covered  all  of  said  laud.  The 
trustee  under  the  deed,  Meyer,  was  at  all 
times  an  employ^  of  Fairbanks-Morse  ft  Co. 
The  pumping  machinery  was  Installed,  and 
after  the  first  note,  one  for  $100,  became  due 
(October  1,  1»14),  deceased  made  complaint 
that  tlie  same  was  defective,  and  certain  al- 
terations were  made  therein  by  the  vendor. 
Apparently  the  maiAilnery  was  still  nnsjitts- 
lactory.  complaint  being  made  as  late  as  the 
very  day  of  sale.  '  In  the  menntluie,  Fair- 
banks-Morse &  vo.  transferred  the  notes  to 
defeudnnt  Sherman,  who  was  a  bin  collector 
who  had  theretofore  co.Iected  bills  and  ac- 
counts for  it  The  Inference  is  that  they 
were  transferred  solely  for  purposes  of  col- 
tectl<Hi.  On  or  about  December  21,  1914, 
Sherman  caused  the  trustee  to  advertise  the 
land  for  sale  under  the  trust  deed.  The  first 
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publication  of  notice  was  on  December  31, 
1014,  the  sole  being  noticed  for  February  6, 
1915,  "at  the  west  door  of  tlie  courthouse  In 
the  city  of  Loa  Angeles."  On  January  G, 
1915,  Sherman  wrote  deceased  as  follows, 
tbe  letter  being  taken  from  the  statemimt  on 
ap[>eal : 

"I  have  your  letter  of  December  2{>th,  and 
will  say  that  I  -do  not  know  anything  about 
troubles  you  bpeuk  of,  regurdiug  tlie  pumping 
plauL  That  i»  a  matter  ibut  is  between  your- 
Kclf  and  Fairbanks-Murse  &  Co.  As  to  the  trust 
deed,  I  have  Instructed  the  trustee  to  start  fore- 
cuiiure  proceedings,  so  unless  you  care  to  pay 
the  matter  off  at  uncc,  the  same  will  be  £oreclo»* 
ed  lu  due  course  of  time." 

Deceased  had  no  actual  notice  of  the  In- 
tended sale  until  about  one-half  hour  before 
the  time  fixed,  when  he  went  to  the  place  of 
business  of  Fnlrbauks-ilorse  &  Co.  for  the 
purpose  of  negotiating  with  the  latter  about 
the  alleged  defects  In  the  '  machinery,  and 
then  and  there  for  the  first  time  learned  of 
the  Intended  sale.  He  nt  once  went  to  Sher- 
man and  the  trustee,  and  talked  with  them 
about  the  matter,  and  requested  a  i>osii)oae- 
ment  of  the  sale  for  n  reasonable  time  to 
enable  blm  to  procure  the  money  and  pay 
the  rmount  due.  The  amount  due.  Including 
expenses  of  sale,  was  only  ?CS0..'»8,  and  the 
actual  value  of  the  property  was  not  less 
than  $6,500,  subject  to  a  prior  mnrtgnge  for 
$1,500.  The  trtist  deed  fully  provided  for 
and  authorized  postponements  of  sale  by  the 
trustee.  The  request  for  a  postponement  was 
denied,  and  the  sale  was  made  to  Sherman, 
the  only  bidder,  for  $500,  the  amount  of  bla 
bid.  Promptly  after  the  sale  deceased  pro- 
cured the  necessary  money  and  offered  to 
Sherman  a  sum  sufficient  to  pay  all  amounts 
due,  Including  prlnciiMil,  Interest,  costs  of 
sale  and  expenses,  on  condition  that  Sherman 
recouvey  the  property  to  him,  nnd  his  offer 
was  rejected.  The  tnistee  executed  his  deed 
to  Sherman.  The  price  paid  was  not  more 
than  one-tenth  tbe  actual  value  of  the  land, 
and  was  grossly  Inadequate.  Another  sim- 
ilar offer  was  made  by  this  plaintiff  to  Sher- 
man befoK  the  commencement  of  this  action, 
and  the  same  was  refuseij.  It  is  further 
found  upcHi  these  facts  "that  tbe  sale  was 
inequitable  and  fraudulent." 

IJ]  Although  another  rule  prevails  in  some 
jurisdictions.  It  is  the  settled  rule  In  this 
state  that  mere  Inadequacy  of  price  is  not  a 
suflicleut  ground  for  refusing  to  give  full  ef- 
fect to  such  a  sale  as  this.  This  rule  was 
recopnized.  and  many  authorities  cited,  lu 
Odell  V.  Cox,  151  Cal.  73.  IK)  Pac.  104,  where 
an  execution  sale  was  involved.  In  that  case, 
however,  a  judgment  vacating  an  execution 
sale  was  affirmed  on  the  theory  that  there 
were  circumstances  which,  considered  lu  con 
nection  with  the  grossly  Inadequate  price 
paid,  were  sufficient  to  support  tbe  condu- 
slon  of  the  trial  court  that  there  wos  such 
luifalroess  and  imdue  advantage  resulting 
In  gross  Inadequacy  of  price  as  warranted 
the  vacating  of  the  sale.  It  was  said  in  the 
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opinion  that,  notwithstanding  the  rule  that 
mere  Inadequacy  of  price  is  Insufficient  to 
warrant  setting  iislde  the  sale: 

"Where  the  inudefjuacj;  is  palpable  and  great, 
very  alight  addititmal  evidence  of  unfairness  or 
irregularity  is  sufficient  to  authorize  the  grant- 
\ng  of  the  relief  souRht" 

Several  outborltles  were  cited  In  support 
of  this  statement,  iDcludlng  the  case  of 
Schroeder  v.  Youne,  161  U.  S.  304.  16  Sup. 
Ct.  612,  40  L.  Ed.  ^1,  in  which  the  court, 
after  saylug  that  courts  are  not  slow  to  seize 
upon  other  drcuiustauces  impeaching  the 
fairness  of  the  transaction  as  a  cause  of  va- 
cating it,  especially  if  the  inadequacy  be  so 
gross  as  to  sliock  the  conscience,  said: 

"If  the  sale  bos  been  attended  by  any  irregu- 
larity, *  *  *  if  any  undue  advantage  baa 
been  taken  to  the  prejuaice  of  the  owner  of  tbe 
property,  or  he  baa  l>een  lulled  into  a  false  se- 
curity: or,  if  tbe  sale  has  been  coUusively.  or  in 
any  other  nionaer,  conducted  for  tbe  benefit  of 
the  purt'baser,  and  tbe  property  has  been  sold  at 
a  greatly  inadeciuate  price,  the  sale  may  be  set 
aside,  and  the  owner  permitted  to  redeem." 

This  coiirt  said: 

"We  think  there  can  be  no  doubt  under  tbe 
authorities  that  where,  in  addition  to  gross  in- 
adequacy of  price,  the  purchaser  has,  in  the  lan- 
guage of  the  United  States  Supreme  Court, 
'been  guilty  of  any  unfaimcsa  or  has  taken  any 
undue  advantage,'  resulting  in  such  groRs  inade- 
quacy and  consequent  injury  to  the  owner  of 
the  property,  he  will  be  deemed  guilty  of  fraud 
warranting  the  interposition  of  a  court  of  equity 
in  favor  of  the  owner  who  is  himself  without 
fault"  • 

[61  In  the  case  at  bar,  there  can  be  no 
doubt  that  there  was  gross  Inadequacy  of 
price.  Property  worth  at  least  $5,000  was 
purchased  for  $.500.  The  purchaser  was  the 
nominal  creditor,  having  a  claim.  Including 
all  expenses,  of  only  $0.S0.58,  secured  many 
times  over  by  this  trust  deed.  Moreover,  he 
was  apparently  only  an  assignee  of  Fair- 
banks-Morse &  Co.  for  purposes  of  rollectlon, 
its  employe  and  representative.  The  trustee 
was  an  employ^  of  the  same  corporation.  AH 
parties  knew  that  a  dispute  existed  between 
deceased  and  Fairbanks-Morse  &  Co.  as  to 
the  adequacy  of  the  pumping  machinery  fur- 
nished in  consideration  of  the  giving  of  the 
notes,  and  that  deceased  was  endeavoring  to 
obtain  from  the  company  some  remedying  of 
the  alleged  defects.  On  the  very  day  noted 
for  the  sale,  without  any  actual  notice  that 
notice  of  sale  was  being  published,  or  that 
a  time  had  been  fixed  therefor,  be  visited  the 
office  of  the  company  for  that  purpose.  It 
was  only  then  that  he  learned  of  the  propos- 
ed sale,  only  one-half  hour  before  the  time 
fixed.  The  letter  written  to  him  on  January 
6,  1915,  by  Sherman  was  couched  in  such 
terms  as  to  cohvey  to  the  mind  of  deceased 
that  "foreclosure  proceoiUngs,"  as  they  were 
termed  therein,  bad  not  as  yet  been  com- 
menced, and,  as  substantially  found  by  the 
trial  court,  such  proceedings  would  actually 
be  commenced  only  "In  due  course  of  time," 
and  this,  blthough  a  time  for  tbe  sale  had 
actually  been  Gxed  and  notice  by  publication 


actually  commenced  nearly  a  week  before 
Whether  by  design  or  otiierwlse  It  was  well 
calculated  to  lead  deceased  to  believe  that 
no  proceeding  for  a  sale,  which  would  leave 
In  him  no  right  of  redemption  and  would 
etfectuatly  cut  off  all  his  rights  In  r^rd  to 
his  property,  had  as  yet  been  begun.  It  cer- 
tainly tended  to  lull  him  Into  a  false  security 
to  this  extent,  if  Indeed  tbe  use  of  the  term 
"foreclosure  proceedings"  did  not  convey  to 
his  mind  I  he  idea  of  proceedings  of  whldi 
actual  notice  would  be  given  him.  Learning 
that  such  a  sale  was  in  fact  noticed  only  one- 
half  hour  before  the  time  fixed  therefor,  he 
requested  of  both  the  purchaser  and  the  trus- 
tee a  postponement  for  a  reasonable  time  to 
enable  blm  to  procure  the  proportionately 
small  amount  of  money  to  pay  tbe  amount 
due.  This  request,  perfectly  reasonable  un- 
der the  circumstances  and  one  that  could  be 
granted  without  in  the  slightest  degree  prej- 
udicing the  creditor  In  so  far  as  the  collec- 
tion of  the  full  amount  due  was  concerned, 
was  refused,  with  the  result  that  the  whole 
property  was  sold  to  the  creditor  for  one- 
tenth  of  Us  actual  value.  We  are  of  the 
opinion  that  imder  all  the  circumstances  the 
refusal  of  the  creditor  to  consent  to  a  post- 
ponement and  of  the  trustee  to  grant  the 
same  so  savored  of  oppression  and  unfairness 
and  an  apparent  desire  to  acquire  the  prop- 
erty of  deceased  for  a  mere  pittance  that, 
taken  In  connection  with  tbe  gross  inadequa- 
cy of  price,  It  constitutes  such  an  Irregular^ 
Ity  In  the  proceedings  as  to  sufficlmtly  sup- 
port the  contduslon  and  action  ot  the  trial 
court 

The  Judgment  and  the  order  denying  a 
new  trial  and  the  order  denying  the  motion 
to  vacate  the  conclusions  of  law  and  Judg- 
ment and  to  enter  another  and  different  Judg< 
ment  are  affirmed. 

We  concur:  SLOSS,  J. ;  SHAW,  J.;  BfEL- 
VIN,  J. ;  HENSHAW,  J.  ■ 


075  Cal.  878) 

BAUER  V.  HFJITWECK  et  al.  (S.  P.  7081.) 
(Supreme  Court  of  Galifomia.   June  4.  1917.) 

1.  Trial  «=»165  —  Motion  tob  Nohbuit  — 

Hearinq. 

On  motion  for  nonsuit,  the  evidence  and  ev- 
ery inference  that  may  fairly  be  drawn  from  it 
must  be  viewed  in  the  light  most  favorable  to 
plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  3T3,  374.] 

2.  Execution  €=3256{2)  —  Sale  —  Action  to 
Set  Aside— Eviuencb. 

In  an  action  to  set  aside  an  execution  sale 
of  real  estate,  evidence  held  to  show  that  the 
sale  was  fairly  conducted,  and  that  plaintiffs 
loss  can  be  more  properly  attributed  to  the  aeg* 
lect  of  bis  own  interest  than  to  any  unfairness 
on  the  part  of  tbe  judgment  creditor  or  the  pur- 
chasers. 

[Ed.  Note— For  other  cases,  see  Execotloo, 
Cent.  Dig.  fS  730,  731.) 
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3.  ExKCurroiv  4=3^1(1)  —  Sau  —  Settiko 

Aside— Inadequacy  of  Peice. 
Mere  inadequncy  of  price,  however  gross.  Is 
not  itself  a  sufficieDt  sround  for  setting  aside 
an  ezecntion  saJe  Iwalnr  mads,  bat  there  most, 
in  addition,  be  proof  of  aome  element  of  fraud, 
nnfoiniess,  or  oppression,  before  a  court  will  be 
justified  in  depriving  the  purchaser  of  his  legal 
advaotage,  although  where  the  price  is  greatly 
disproportionate  to  the  actual  value,  very  glicbt 
evideoce  of  UDfaimess  or  irregularity  will  suffice 
to  authorize  the  granting  of  relief. 

[Ed.  Xotp.— For  other  cases,  see  Eixecutlon, 
Cent.  Dig.  $  708.] 

4.  Attorney  and  Cijbnt  «=>1M  —  Knowi,- 
KDOE  OF  Clibnt— Setting  Aside — GaouNDa 

Where  an  attorney  had  actual  knowledge 
of  the  entry  of  iudi;inent  against  his  client,  such 
knowloflge  is  in  law  tbe  knowledge  of  the  client 
himself. 

ri?d.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  S§  92.  03.] 

5.  EXKcuTioN  ^=>222(1)  —  Salk  —  Notice  to 
Judgment  Dbbtob. 

As  Code  Civ.  Proc.  i  692,  regarding  notice  of 
sale  under  execution,  does  not  require  notice  to 
be  given  to  the  judgment  debtor,  neither  the 
judgment  creditor,  the  sheriff,  nor  the  purchasers 
are  ander  any  obligation  to  give  the  judgment 
debtor  such  notice. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  629,  6S0.] 

6.  Execution  ^>230  —  SAt^  —  SoLicrriNo 
Bids. 

No  Inference  of  impropriety  la  to  be  drawn 
from  the  tact  that  attorneys  for  the  judgment 
creditor  informefl  one  of  the  purchasers  at  an 
execution  sale  that  a  sale  was  to  be  had,  and 
suggested  that  he  bid,  since  the  judgment  debtor 
is  benefited,  rather  than  harmed,  by  any  ac- 
ti<m  which  tenda  b>  increase  the  number  of  bid- 
den. 

[Ed.  Note.— For.  other  cases,  see  Execution, 
Cent.  Die.  »  ftl8-852,  608.] 

7.  E^EcnrtoH  «»2S6(2)  —  Sale  —  Action  to 
Set  Aside— Answer— Construction. 

In  an  action  to  set  aside  an  execution  sale 
of  real  estate,  an  answer,  alleging  that  defend- 
ants had  no  part  in  or  concern  with  the  issu' 
ance  of  the  execution,  or  the  levy  upon  or  the 
sale  of  the  premises  other  than  attend  the  sale 
and  become  purchasers  thereat,  and  that  if,  in 
■aid  proceedings,  there  was  any  intent  to  prevent 
plaintiff  from  havinji  knowledge  thereof,  or  if 
such  knowledge  was  intentionally  concealed  from 
plaintiff  the  defendants  had  no  part  therein,  and 
were  in  no  way  responsible  therefor,  was  clearly 
d^gned  to  dissociate  the  defendants  from  any 
connection  with  the  purpose  to  take  any  unfair 
advantage  of  the  plaintiff,  and  was  a  sufficient 
denial  of  any  knowledge  oh  their  part  of  such 
purpose. 

[Ed.  Note.— For  other  cases,  see  Ekecutton. 
Cent.  Dig.  |§  730.  731.] 

8.  Execution  ^=3224— Salk  bt  Lots  ob  Pab- 

CELS— STATUIE. 
In  view  of  Code  Civ.  Proc.  S  694,  regarding 
the  conduct  of  sales  of  property  uuder  exocutiou, 
in  an  action  against  the  purchasers  to  set  aside 
an  execution  sale  of  real  estate,  where  titiere 
was  nothing  to  indicate  that  the  real  estate  con- 
sisted of  more  than  one  tot  or  parcel,  a  sale  in 
parcels  was  not  required. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |S  63&-63il.  705.] 

9.  Judgment  €=»237(3)  —  Default  against 
One  Defendant. 

Under  Code  Civ.  Proc.  fi  579,  providing  tliat 
In  an  action  against  several  defendants  the  court 
may.  in  Its  discretion,  render  judgment  against 


one  or  more  of  them,  leaving  the  action  to  pn^ 

ceed  against  the  others,  whenever  a  several  judg- 
ment is  proper,  in  an  action  to  set  aside  an  exe- 
cution sale  of  real  estate  brought  against  two 
defendants,  who  did  not  have  any  unity  of  in- 
terest or  claim,  and  in  which  plaintiff  took  a  de* 
fault  judgment  against  one  cfefeodant,  a  subse- 
quent Judgment  against  the  other  defendant  was 
not  void,  and  hence  execution  for  costs  could 
issue  thereunder. 

{Ed.  Note.— Ftnr  other  cases,  see  Judgment, 
Cent.  Dig,  I  419.1 

10.  Judgueht  €=3504(3)  —  Collateral  At- 
tack—Pbesumption. 
Where  it  does  not  appear  that  two  defend- 
ants, in  an  action  to  set  aside  an  execution  sale 
of  real  estate,  had  any  unity  of  interest  or  claim 
making  it  improper  to  render  several  judgments 
against  tlicm,  it  will  be  presumed  ou  collateral 
attack  that  they  did  not. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent,  Dig.  |  946.] 

In  Bauk.  Appeal  from  Superior  Court, 
Fresno  County ;  H.  Z.  Austin,  Judge. 

Action  by  J.  J.  Itauer  against  Edward 
Hertweck  and  anotlier.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

H.  M.  AuthoDf,  of  San  Francisco,  for  ap- 
pellant. S.  L.  Strother  oud  G.  L.  Aynea- 
wortb,  both  of  Fresno,  for  respondents. 

SLOSS,  J.  This  action  was  brought  to 
set  aside  an  execudou  sale  of  real  estate. 
The  court  below  granted  the  motion  of  the 
defendants  for  a  nonsuit,  and  thereupon  en- 
tered Judgment  In  their  favor.  The  plaintiff 
appeals  fi'om  the  judgment 

In  October,  1910,  one  Webb  brought  an 
action  against  Rauer  and  others  to  quiet 
bis  title  to  certain  lands  In  Fresno  county, 
and,  in  June,  1912,  obtained  Judgment 
agakist  Rauer  quieting  his  title,  and  for 
costs  amounting  to  $15.90.  On  December  19. 
1912,  an  execution  was  issued  on  said  Judg- 
ment for  costs.  The  sheriff  levied  the  writ 
upon  a  tract  of  real  estate  in  Fresno  county, 
described  as  "Lot  No.  7,  Linda  Vista  Tract," 
belonging  to  Bauer,  and  sold  said  tract  ou 
the  IStb  day  of  January,  1913,  to  Hertweck 
and  Sparkman,  the  defendants  in  this  action, 
for  the  sum  of  $46.  The  sheriff  duly  made 
bis  return  on  said  sale.  and.  on  the  20th  day 
of  January,  1914.  issued  his  deed  to  Hert- 
weck and  Sparkman,  ttie  purchasers  at  the 
execution  sale.  The  complaint  alleges  that 
on  the  day  of  ttte  execution  of  the  shertfTs 
deed,  and  long  prior  thereto,  the  plaintiff 
was  the  owner  of  the  land  so  sold,  and  that 
the  same  was  worth  between  $100  and  $100 
per  acre.  He  further  all^^  that  he  was 
Ignorant  of  the  Judgment  against  him,  of  the 
isHnance  of  the  writ  of  execution,  of  the  sale 
of  the  property,  and  of  the  issuance  of  the 
sheriff's  deed,  until  about  the  4th  day  of 
February,  1014;  that  no  one  ever  notified 
him  of  the  proposed  sale  of  his  property,  al- 
though the  defendants  In  this  aotitm,  the  at- 
torneys for  the  Judgment  fn^ditor.  and  the 
sheriff  knew  that  plalntifTs  residence  wvs 
at  the  city  of  San  Frandsco.   It  la  alleged 
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tbat  Oie  writ  of  execntion  waa  Issued  and 
levied,  and  tlie  sale  made,  with  the  Inteat  to 
prevent  all  knowledge  thereof  on  the  part  of 
plaintiff  until  after  the  sale  and  the  Issu- 
ance of  the  deed  thereon,  and  that  all  Bald 
acts  were  Intentionally  concealed  from  the 
plaintiff  for  the  purpose  of  deprlvlug  him 
of  the  whole  of  his  land  for  a  mere  nominal 
sum.  In  addition,  It  Is  alleeod  that  the  sher- 
iff did  not  offer  the  land  for  sale  In  any 
smaller  parcel  than  the  20  acres.  Tlie  plain- 
tiff brought  this  ac-tion  on  Peliriiary  13,  1U14, 
offering  by  his  coiuiilaint  to  refund  to  the 
defendants  the  amount  paid  by  them  to  the 
sheriff. 

By  their  answer,  the  defendants,  Hert- 
week  and  Sparkman,  allege  that  since  the 
executltm  of  the  deed  they  have  been  the 
'owners  of  the  land.  They  deny  tliat  the 
land  was  wortb  any  more  than  $35  per  acre, 
and  deny  thnt  plaintiff  was  Ignorant  of  the 
Judgment,  of  the  execution,  of  the  sale,  or 
of  the  issuonce  of  the  deed  by  the  sheriff,  as 
alleged  In  the  complaint  They  further  al- 
lege that  they  bad  no  part  In  or  concern  with 
the  issuance  of  the  execution,  or  the  levy 
upon  or  the  sale  of  said  premises,  other  than 
to  attend  at  said  sale,  and  become  purchas- 
«r8  thereat,  and  that  if.  in  said  proceedings, 
there  was  any  Intent  to  prevent  plaintiff 
from  having  knowledge  thereof,  or  If  such 
knowledge  was  intentionally  concealed  from 
plaintiff,  they,  said  defendants,  had  no  port 
ther^n,  and  were  In  no  way  responsible 
therefor.  They  also  deny  the  allegation  thnt 
the  land  was  not  offered  for  sale  in  subdl* 
visions. 

[1,2]  Upon  a  motion  for  nonsuit,  the  evi- 
dence, and  every  inference  tbat  may  fairly 
be  drawn  from  It,  must  be  vieyred  In  the 
llgbt  most  favorable  to  the  plalntlCTs  claim. 
Ooldstone  v.  Merchants'  Ice,  etc,  Co..  123 
Cal.  625,  56  Pac.  776;  Hauley  v.  California 
Bridge,  etc.,  Co.,  127  Cal.  2^2.  59  Pac.  577. 
47  U  R.  A.  507;  Estate  of  Kicks,  160  CaL 
450.  117  Pac.  532.  But.  giving  to  tlie  plain- 
tiff every  benefit  to  which  be  Is  entitled  un- 
der this  rule,  we  think  it  must  stlU  be  held 
that  he  failed  to  establish  a  case  entitling 
him  to  relief. 

[3]  There  was  testimony  In  support  of  tbe 
allegation  of  the  complaint  relative  to  the 
value  of  the  land.  The  20  acres  must  there- 
fore be  taken  to  have  been  worth  between 
$2,000  and  $3,000.  The  sum  bid  at  the  ex- 
ecution sale  was  only  $46.  Clearly,  there- 
fore, the  purchase  price  was  but  a  small 
fraction  of  the  value  of  the  property.  It  Is, 
however,  well  settled  in  this  state  that  mere 
inadequacy  of  price,  however  gross.  Is  not 
itself  a  sufficient  ground  for  setting  aside 
a  sale  legally  made.  There  must,  in  addi- 
tion, be  proof  of  some  element  of  fraud,  un- 
fairness, or  oppression,  before  a  court  will 
be  Justified  in  depriving  the  purchaser  of 
his  legal  advantage.  Where,  however,  the 
price  obtained  la  greatly  disproportionate 
to  tbe  actual  raloe^  very  dlgfat  evidence  of 


unfairness  or  Irregularity  will  suffice  to  an- 
thorize  the  granting  of  tbe  relief.  These 
rules  are  clearly  stated,  end  the  aathorltiea 
cited,  in  Odell  r.  Cox,  ISl  CaL  70.  90  Pac. 
IM.  The  same  principles  are  declared  and 
applied  In  Wlubieler  v.  Sherman  (U  A. 
4440)  106  Paa  043,  recently  dealded  In  this 
court. 

[41  What,  then,  does  the  proof  In  tills  case 
show  with  retiitert  to  the  unfairness  of  the 
sale?  Tlie  phihiliff,  Rnuer.  testified  thnt  be 
tiad  DO  knowledge  of  the  Judgment,  or  of  the 
proceedings  on  execution.  But  It  appears 
without  dispute  that  on  June  21,  1012.  11 
days  after  the  entry  of  tbe  Judgment,  Mr. 
If.  M.  Anthony,  tbe  attorney  representing 
him  in  the  action  of  Webb  v.  Itaner  (and 
who  also  represents  him  .here),  filed.  On  b^ 
half  of  Bauer,  a  notice  of  apiieal  from  said 
Judgment,  and .  an  undertaking  to  snjiport 
such  appeal.  These  facts  furnl^  conclusive 
evidence  that  Bauer's  attorney  had  actt^ 
al  knowledge  of  tbe  entry  of  the  Judgment 
against  his  client,  and  sncb  knowledge  ia, 
in  law,  the  knowledge  of  Rauer  himself. 
6  C.  3.  G3S;  Mabb  r.  Sten-art.  147  C»l  413, 
SI  Pac.  1073.  Besides  this,  there  Is  uncontra- 
dicted evidence  that  on  June  17,  1012.  the 
attorneys  for  Webb  wrote  to  Bauer*s  attor^ 
ney.  requesting  payment  of  tbe  Judgment  for 
the  costs;  tbat  tbey  mailed  bim  a  copy  of 
the  bill  of  costs,  and  recdved  a  letter  of  a> 
knowledgment ;  and  tbat,  in  October,  1912, 
they  again  wrote  htm  asking  that  bis  client 
pay  the  costs.  Both  requests  for  payment 
were  Ignored.  Tbe  execution  waa  not  tak- 
en out  until  two  months  after  tlie  aendlng 
of  tbe  second  letter. 

The  Jiotlce  of  sale  was  published  and 
posted  la  strict  conformity  with  tbe  re- 
quirements of  section  602  of  tbe  Code  of 
Civil  Procedure,  but  no  one  gave  Baner  or 
his  attorney  personal  notice  that  tbe  aale 
waa  to  take  place.  The  sheriff  end  tbe  no- 
dersheriff  testified  tliat  tbey  knew  wbo  Bau- 
er was,  and  could  have  found  his  address. 
Hertweck.  one  of  the  defendants,  had  done 
business  with  RaQer.  He  knew  tbat  Bauer's 
place  of  business  was  in  San  Frant^sco.  and 
that  be  was  reputed  to  be  a  man  of  means. 
Sparkman,  tbe  other  defendant,  had  never 
heard  of  Rauer.  He  testified  tbat  be  first 
heard  of  the  proposed  sale  of  tbe  land  when 
one  of  the  attorneys  for  Webb  told  blm  tbat 
there  waa  to  be  an  execution  sale,  and  aak* 
cd  him  If  he  did  not  want  to  bid. 

[fi]  The  evidence  which  we  have  summarls- 
ed  constitutes  plalntlCTs  entire  showing  on 
the  question  of  the  fairness  of  tlie  sale.  We 
are  unable  to  tlnd  in  it  anything  going  to 
show  fraud,  unfairness,  or  oppression.  The 
main  stress  of  the  appellant's  argument  is 
put  upon  the  point  that  neither  the  Judg- 
ment  creditor,  the  sheriff,  nor  the  purchas- 
ers notified  the  judgment  debtor  of  the 
proposed  sale.  But  there  was  no  obligation 
upon  them  to  give  him  any  such  notice. 
Tbe  Btatate  defines  bow  nottoe  of  an  execu- 
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don  Bale  mast  be  glrea.  To  Bay  that  a  sale 
may  be  set  nslde  because  some  otber  notice 
was  not  }ci^'eIl  would  be  to  amend  the  stat- 
ute, and  tbls  we  cannot,  of  course,  do.  When 
the  offlrer  conducting  the  sale  has  done  the 
acts  prescribed  by  the  Code,  he  has  done  hla 
foil  dnry.  He  Is  not  required  to  search  for 
the  debtor  nnd  give  him  any  further  notice 
than  that  which  the  law  exacts.  Nor  la  any 
such  duty  imposed  upon  the  Judgment  cred- 
itor. Much  less  is  one  who  may  contemplate 
bidding  at  an  execution  sale  called  upon  to 
coucem  hiiimelf  with  the  question  whether 
the  debtor  has  actual  knowledge  of  the  pro- 
ceeding. 

|B|  No  Inference  of  impropriety  Is  to  .be 
drawn  from  the  fact  that  the  attorneys  for 
the  creditor  Informed  one  of  the  defendants 
that  a  sale  was  to  be  had,  nnd  suggested  that 
he  bid.  The  Judgment  debtor  is  beneflted, 
rather  than  harmed,  by  any  action  which 
tends  to  Increase  the  number  of  bidders. 

[7|  It  Is  acgiied  that  the  complaint  alleges, 
and  the  answer  fails  to  deny,  that  the  de- 
fendants knew  that  the  writ  was  Lssued,  and 
the  sale  made,  with  the  Intent  to  prevent 
knowledge  thereof  by  the  plaintiff,  and  to 
deprive  blift  of  his  land.  We  thlnlt  the  com- 
plaint, properly  construed,  does  not  charge 
that  the  defendants  knew  of  the  alleged  In- 
tent. But,  In  any  event,  the  answer  was 
clearly  designed  to  dissociate  the  defendants 
from  any  connection  with  the  purpose,  which, 
80  far  as  they  could  know,  may  have  been 
entertained  by  others,  to  take  an  unfair  ad- 
vantage of  the  plaintiff.  This  may  fairly 
be  Interpreted  as  a  denial  of  any  knowledge 
on  their  part  of  such  purpose,  and  It  vas  ap- 
parently sp  treated  at  the  trial. 

The  attempt  to  show  unfairness  in  the  sale 
comes  down  simply  to  this:  That  the  execu- 
tion sale  was  regularly  made  upon  due  stat- 
utory notice,  but  that  the  Judgment  debtor 
did  not,  in  fact,  know  of  the  sale,  and  do  one 
gave  him  notice  of  It.  Ue  did,  however, 
know  that  a  Judgroent  had  been  entered 
against  him,  and  must  be  deemed  to  have 
known  timt  his  proi>erfy  might  be  levied  on 
at  any  time.  He  failed  to  pay  the  Judgment, 
and  took  no  steps  to  protect  his  property 
until  many  months  after  the  entry  of  Judg- 
ment He  then  found  that  a  sale  bad  l>een 
had,  and  that  the  time  for  redemption  had 
expired.  The  resulting  losa  can  more  prop- 
erly be  attrlbuteil  to  his  neglect  of  his  own 
interests  than  to  any  unfairness  on  the  part 
of  the  Judgment  creditor  of  the  purchasers. 
Hie  case  presents  none  of  the  peculiar  cir- 
cumstances of  oppression  or  Inequitable  eon- 
duct  which  were  held,  in  Odell  v.  Cox  and  in 
WlDbigler  V.  Sherman,  to  Justify  relief  from 
a  sale  made  for  an  Inadequate  price. 

[Ij  It  Is  claimed  that  the  sale  was  iiv 


regular  because  the  land  was  not  offered  in 

subdivisions.    Assuming  that  the  evidence 

shows  that  the  sale  was  made  as  claimed 

by  the  appellant,  there  is  no  evidence  that 

the  situation  was  such  as  to  require  the 

sheriff  to  sell  the  land  otherwise  than  as 

a  whole.    Section  GOi  of  the  Code  of  Civil 

Procedure  provides  that: 

"When  the  sale  is  of  real  property,  consisting 
or  several  known  lots  or  parcels,  tuey  must  be 
sold  separately." 

The  land  Is  described  In  Uie  record  as 
"Lot  No.  7  of  the  Uoda  Vista  tract."  There 
Is  nothing  to  Indicate  that  It  consisted  of 
other  known  lots  or  parcels.  A  sale  In  par- 
cels was  not  therefore  required.  Oleasou  v. 
Hill,  05  Cal.  17,  2  Pa&  413;  Connlck  T.  Hill, 
127  Cal.  165.  59  Pac.  832;  Meux  T.  Trese- 
rant.  132  Cal.  487,  ei  Pac.  S48. 

Ftnally,  the  appellant  makes  the  point, 
raised  by  an  amendment  to  his  complaint, 
that  the  Judgment  upon  which  the  execution 
was  iBsned  was  void.  It  appears  that  the 
original  action  of  Webb  was  brought  against 
two  defendants,  Dewey  Navigation  &  Trading 
Company  and  Rauer,  for  the  purpose  of 
quieting  Webb's  title  to  certain  lands.  Dewey 
NavigatloQ  &  Trading  Company  defaulted, 
and  Webb  took  Judgment  against  It  on  March 
2S,  1012.  This  Judgment,  It  U  alleged  in  the 
amendment,  is  still  In  force.  Rauer  an- 
swered, and  thereafter  Webb  took  against 
him  the  Judgment  which  formed  the  basis 
of  the  execution.  The  appellant's  contention 
is  that  since,  as  this  court  has  often  stated, 
there  can  be  but  one  final  Judgment  In  a 
case,  the  action  was  disposed  of  by  the  Judg- 
ment against  Dewey  Navigation  &  Trading 
Company,  and  that  the  later  Judgment 
against  Rauer  was  void. 

[I]  Without  regard  to  other  possible  an- 
swers to  the  contention,  the  rule  relied  upon 
has  no  application  to  actions  In  which  sep- 
arate and  Independent  relief  is  sought 
against  several  defendants.  The  court  may, 
under  the  express  provision  of  section  579 
of  the  Code  of  Civil  Procedure,  render  Judg- 
ment against  one  or  more  of  the  defendants, 
"leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  Judgment  is  prop- 
er." Cole  v.  Roebling  Construction  Co.,  166 
Cal.  44.3,  105  Pac.  255;  Bell  r.  Staacke,  169 
Cal.  103, 116  Pac.  221. 

[10]  It  does  not  appear  that  the  two  de- 
fendants Id  the  suit  brought  by  Webb  bad 
any  unity  of  interest  or  claim  making  It  Im- 
proper to  render  several  Judgments  against 
them.  On  tbls  collateral  attadc  on  the  Judg-* 
ment.  it  will  be  presumed  that  th^  did  not. 

The  Ju^ment  la  affirmed. 

We  concur:  ANGBMXXm,  O.  J.; 
SHAW.  J.;  MELVIN.  J.;  HDN8HAW,  J. 
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BOIJ>EN  et  aL  T.  IfENSINGER  et  aL 
(Sac.  2814.) 

(Supreme  Coort  of  CBlifornia.   June  6,  1917.) 

1.  Appeal  and  Erbob  ^909(1)— Peksumi-- 
TioN  IN  Favob  of  Judgment. 

Iq  the  absence  of  a  Bhowing  Uut  an  actiou 
was  Dot  timely  commenced,  the  presumption  on 
appeal  vill  be  in  favor  of  the  Judgment  rendered. 

[I'M.  Note.— For  other  casee,  see  Appeal  and 
Error,  Cent.  Dlf.  |  367H.1 

2.  Appeal  and  Ebbob-  4=3680(1)— Tbahbcbipt 
— Contents — Obdeb  Ove8ri]i.ino  Dehubbeb. 

An  objection  that  transcript  failed  to  show 
order  sustuining  or  overuUng  demurrer  vas 
frivolous,  where  the  record  showed  appellant's 
recognition  of  the  fact  that  it  had  been  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  f  2880.] 

3.  Mechanics'  Liens  ^281(1)— Description 
OF  Peopebty— Sufficiency  of  Evidence. 

Id  suit  to  foreclose  mechanic's  lien,  it  was 
immaterial  that  witnesflee  colloquially  spc^e  of 
the  building  as  the  "M.  theater,"  where  there 
was  evidence  of  correct  de8cripti<»,  ownership, 
and  knowledge  of  work  done. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
tiens.  Cent.  Dig.  {§  565-567.1 

4.  Mechanics'  Lienb  ^9290(3)— Findinqa— 
conpobmitt  to  plbadikub. 

Where  mechanic's  lien  claimants  sued  in  In- 
dividual capacity  and  as  copartners,  and  lien 
claim  was  filed  in  firm  name,  findings  declaring 
that  such  Individuals  compriseu  the  named  firm 
(lid  not  create  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
I^ena,  Cent  Dig.  {  5M.] 

5.  Pleading  ^^308  —  Variance  Between 
auboationb  and  pboof. 

The  variance  betwetm  pleading  and  proof  is 
fatal  only  where  it  has  misled  or  may  serve  to 
mislead  the  adverse  party,  as  where  proof  is 
addressed  to  issues  dilterent  than  the  specific  is- 
sues which  the  defendant  was  brought  into  court 
to  meet,  in  which  case  it  will  be  presumed  that 
he  was  misled  to  his  Injury;  he  not  being  suf- 
lit^icntly  advised,  so  as  to  be  prepared  to  meet 
Huch  nllef^atiuns. 

[Kd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  1338.] 

6.  Mechanics'  Liens  ^=277(.'S)  —  Vabiakcb 
Between  Claim  and  Complaint. 

There  was  no  variance  between  mechanic's 
lien  daim,  filed  in  name  of  a  partnership  with 
which  contriict  was  alli^ged  to  nave  been  made, 
and  the  complaint,  naming  plnintiffs  in  their  in- 
dividual capacity  and  as  copartners. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Ctoit.  Dig.  {  552.] 

7.  Mechanics'  Liens  €=»135  —  Sdfficienct 
OF  Claim  —  Necessity  of  Stating  Plain- 
tiff's FiBM  Name. 

The  law  does  not  require  that  members  of 
,  a  copartnership  shall  be  specifically  named  In 
filing  a  copartnership  lien  daim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  209.] 

8.  Pabtnebship  «=»197— Pleading- Use  of 
FiBit  Name. 

A  complaint  in  a  partnership's  mechanic's 
lien  foreclosure  will  be  demurrable,  where  it 
charges  in  the  name  of  tho  copartnership  alone. 

[Kd.  Note. — For  other  cases,  see  Partnership, 
CenL  Dig.  {  360.] 


9.  Pabtnebshif  ®=9l97  — Aonon  bt  Past- 
nebs— Use  OF  FiBM  Name. 

Although  a  copaftnership  may  be  sued  under 
its  fictitious  name,  under  Code  Civ.  Proc.  f  3S8, 
in  action  brought  by  the  partnership,  the  full 
names  of  alt  partners  must  be  at^ed,  rinee  tbat 
was  the  rule  at  common  law. 

[Ed.  Note.— For  other  caseSr  see  PartnersUp, 
Cent  Dig.  8  360.] 

10.  Pabtnebship  *=»212— Action  bt  Pabt- 
nebs— Failure  to  File  Certificate. 

It  was  not  a  fatal  defect  that  a  complaint 
by  partnership  using  a  fictitious  name  did  ncd 
show  filing  of  certificate  required  by  Civ.  Code, 
Sg  24GG.  2468,  and  the  omission  merely  sub- 
jected the  complaint  to  a  plea  in  abatement 

[Ed.  Note.— For  other  cases,  see  Partnenhip, 
Cent  Dig.  ii  404-407,  410,  414.] 

11.  Appeal  AMD  Ebbob  «s»1039(2)—Habiiu88 
Ebbob— AoTioK  bt  Pabtkeb— Failube  to 
File  Cebtificatb. 

A  partnership's  failure  to  show  filing  of  cer* 
tificate  regarding  its  fictitious  name,  as  reqnind 
by  Civ.  Code.  H  2466.  2468.  was  immatcfisL 
where  that  issue  was  fully  tried,  and  compUance 
therewith  shown. 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4075.] 

12.  Mechanics*  Liens  ^=>263(10)— Dismissal 
OF  Pbikcipal  Debtob^Effect  oh  Pbopeb- 

TT  OWNBB'B  LIABILITT. 
The  dismissal  of  pninary  debtors,  personaOy 

liable,  in  mechanic's  lien  forcclnsurcj  did  not  re- 
lease the  propertj'  from  the  lien,  since  the  ac- 
tion was  not  analogous  to  that  of  a  mortgage 
foreclosure,  and  in  a  mediauic's  lien  foredoauie 
the  real  property  is  an  indfqpendent  fund,  to 
which  the  lieu  claimant  may  resort  without  re- 
gard to  the  iteraonal  liability  of  him  with  whom 
be  has  contracted,  and  is  an  action  in  rem. 

[Ed.  Note.— For  other  easea,  see  Mechanic^ 
Liens,  Cent  Dig.  {  481.] 

13.  Mechanics'  Liens  ^>263(9)— JoiifDCs  of 
Pbimabt  Dbbtob  and  Pbopebtt  Owneb. 

In  mechanic's  lien  foredosure,  the  primarr 
debtor  and  the  owner  of  property  impressed  with 
a  lien  may  be  joined  as  defendants ;  but  they  are 
not  both  neceasary  parties  defendant  to  the  same 
action. 

[Ed.  Note.— For  other  cases,  see  Medianics* 
Liens,  Cect  Dig.  {  479.] 

14.  Mechanics'  Liens  €=>2!>1(1) — Jcdqmknt 
—Deduction  of  Other  "Claims." 

"Code  Civ.  Proc.  $  1193,  requiring  deduction 
of  all  other  claims  from  the  judgment,  in  con- 
tract'tr's  suit  to  foreclose  mechanic's  lien,  refers 
to  valid  lien  claims  filed  for  work  done  for  the 
contractor. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  599. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Claim.] 

Department  2.  Appeal  from  Saperior 
Court,  Stanislans  Comity;  U  W.  Fulkottu 

Judge. 

Action  by  Thomas  Holden  aod  another 
against  W.  S.  Mensinger  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  named  ai»- 

peals.  Affirmed. 

Griffin  &  Carlson  and  3.  M.  Walthall,  all 
of  Mo'desto,  and  John  L.  McVey,  of  Oak- 
land, for  appellant.  Austin  Lewis  and  R.  M. 
Royce,  both  of  Oakland,  for  respondents. 

HENSHAW,  J.  This  Is  an  appeal  trwa  a 
Judgment  given  In  favor  of  plaintiffs  In  their 
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action  as  contractors  to  foreclose  their  rae- 
clianlc's  lien  upon  the  property  of  appel- 
lant, Mensinger.  PlaintlfTa  sued  In  their  In- 
dividual  capacity  and  as  copartners  doing 
business  under  the  firm  name  and  style  of 
the  Thomas  Holden  Decorating  Company,  a 
copartnership.  Their  lien  claim  was  filed 
Id  the  name  and  on  behalf  of  the  Thomas 
Holden  Decorating  Company,  a  copartner- 
ship. The  material  which  they  furnished 
and  the  labor  which  they  performed  were 
in  and  about  the  decoration  of  a  theater 
erected  on  the  appellant's  land. 

[1]  Appellant  advances  against  the  judg- 
ment certain  untenable  and  highly  technical 
propositions.  Thus,  he  declares  that  the 
transcript  does  not  show  that  the  action  was 
commenced  within  90  days  after  the  filing 
of  the  lien  claim.  This  manifestly  arises 
from  the  fact  that  the  original  complaint 
was  superseded  by  an  amended  complaint, 
which  appears  In  the  transcript.  He  raised 
no  plea  of  the  statute  of  limitations,  and 
does  not  even  now  contend  that  the  action 
was  not  commenced  In  time,  as  manifestly  it 
was,  or  he  would  have  been  at  pains  to  show 
the  contrary.  Suffice  it  to  say  that.  In  the 
absence  of  a  showing  of  the  fact,  the  pre- 
sumption will  favor  the  Judftnient. 

[2]  He  next  contends  that  be  interposed 
n  general  demurrer,  and  that  "the  transcript 
falls  to  show  that  any  order  was  made  by 
the  court  sustaining  or  overruliug  this  de- 
murrer." Again  it  may  be  said  that  the 
obJecUon  la  wholly  frivolous,  in  view  of  the 
fact  that  in  more  than  one  place  In  the  rec- 
ord It  Is  shown  that  appellant's  counsel  knew 
ftn'd  recognized  the  fact  that  the  demurrer 
had  been  overruled.  Thus: 

**Mr.  Royce.  Well,  may  it  please  the  court, 
we  had  a  demarrer  interposed  upon  the  ^ound 
the  complaint  did  not  state  facta  sufficieat  to 
coDstitate  a  cause  of  action,  and  the  demurrer 
was  overrnled." 

[S]  Still  further,  It  Is  argued  that  there 
is  no  testimony  la  the  record  showing  that 
any  materials  were  famished  or  labor  per- 
formed upoa  the  property,  or  any  part  of  It. 
against  which  the  Ilea  is  sought.  This  coa- 
tention  la  based  upon  the  fact  that  in  their 
evidence  ninny  of  the  witnesses  colloquially 
spoke  of  the  building  as  the  "Modesto  The- 
ater."- But  the  property  was  descrlbea  as 
being  "on  Tenth  street,  and  located  on  lots 
0,  10  and  11.  block  50,  and  Is  known  as  the 
Menslnger  Block."  It  Is  further  abundantly 
established  that  Menslnger  owned  the  land, 
and  not  onl^  knew  of  the  erection  of  the 
theater,  bat  knew  perstmally  the  work  that 
was  being  done  by  these  plaintiffs. 

[4]  Appellant  next  contcads  that  there  Is 
a  fatal  variance  between  the  Hen  claim  and 
the  c(Hnp1alat,  which  are  as  above  Indicated, 
and  the  findings,  which  declare  that  "Thomas 
Holden  aad  Qiarles  Frederick  Holdea  com- 
prise the  firm  of  niomas  Holdea  Decorating 
Company,  a  copartnership,"  etc.  Upon  broad 
grounds  the  contention  Is  without  merit 


[B1  A  variance  is  fatal  only  wh«i  It  has 
misled,  or  by  Its  nature  may  serve  to  mis- 
lead, an  adverse  party;  as,  where  he  Is 
brought  into  court  to  meet  specific  Issues  of 
fact,  and  the  proof  Is  addressed  to  quite 
different  Issues,  It  will  be  presumed  that  he 
has  been  misled  to  his  Injury  In  not  being 
sufficiently  advised  of  the  nature  of  the  ac- 
tion, so  as  to  be  prepared  to  meet  it  with 
evidence.  But  where  this  reasoning  falls 
of  applicability  the  variance  Itself  ceases  to 
be  fatal,  and  such  manifestly  is  the  situa- 
tion here  presented. 

[B,  7]  But  more  specifically  there  is  no  va- 
riance whatsoever  between  the  lien  claim  and 
(he  complaint;  the  lien  claim  properly  de- 
claring that  the  contract  was  with  the  copart- 
nership, since  In  fact  it  was.  Nor  is  there 
any  requirement  In  the  law  that  In  filing  a 
copartnership  Hen  claim  the  members  of  the 
copartnership  shall  be  specifically  named. 

[8,1]  Coming,  next,  to  the  complaint,  It 
would  have  been  demurrable  If  It  had  charg- 
ed In  the  name  of  ,the  copartnership  alone. 
Oilman  v.  Cosgrove,  22  Cal.  356.  While  a 
copartnership  acting  under  a  fictitious  name 
may  be  sued  In  that  name  (Code  Civ.  Proc. 
§  oS8),  the  rule  governing  Its  prosecution  of 
an  action  Is  that  the  full  names  of  all  the 
partners  must  be  stated.  "Partners  cannot, 
at  common  law,  sue  or  be  sued  by  their  part- 
nership names;  but  by  statute  in  some  of 
the  states,  as  in  Ohio,  Iowa,  etc.,  this  is  al- 
lowed, and  so  far  'partnerships  are  treated 
as  corporations.  Elsewhere  their  demands 
are  Joint  and  personal,  and  must  be  enforced  • 
by  them  as  Individuals."  Bliss,  Code  Plead- 
ing, S  145;  WllUaras  v.  S.  P.  Railroad  Co., 
110  Cal.  457,  42  Pac.  974;  Clement  v.  Brit- 
ish American  Assurance  Co.,  141  Mass.  303, 
5  N.  E.  847. 

[10]  It  Is  next  urged  by  appellant  that 
there  Is  a  fatal  defect  in  the  complaint,. in 
that  it  appears  upon  the  face  of  it  that  the 
copartners  were  doing  business  under  a  flc< 
tltlous  name,  and  the  complaint  Itself  does 
not  aver  a  compliance  with  sections  2466  and 
2468  of  tlie  Civil  Code,  which  averment  is 
asserted  to  be  necessary  when  upon  the  face 
of  the  pleading  the  fictitious  name  of  the  co- 
partnership appears.  Sweeney  v.  Stanford, 
07  Cal.  635,  8  Pac.  444 ;  Alaska  Salmon  Co. 
V.  Standard  Box  Co..  158  Cal.  667,  B77,  112 
Pac.  454.  But  neither  of  these  cases  decides, 
nor  does  any  other  case  'decide,  as  appellant 
contends,  that  this  omission  Is  a  "fatal  de- 
fect." The  omission  merely  subjects  the  com- 
plaint to  the  special  defense  of  a  plea  in 
abatement,  which  plea  was  not  here  Inter- 
posed. 

[t1]  Upon  the  trial  satisfactory  evldeace 
was  offered  of  the  timely  filing  of  aa  ade- 
quate certtflcate.  The  fact,  therefore,  was 
established  against  appellant's  coatentloc, 
and  whUe,  had  the  complaint  beeo  more  care- 
fully drawn,  It  wonld  have  pleaded  this  com- 
pliance with  the  sections  of  the  Oivll  Code. 
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the  omlssloii  becomes  Immaterial,  In  view 
of  the  fact  that  the  Issue  was  fully  tried 
an'd  determined  against  the  contention  of 
appellant. 

[12]  Plaintiffs  -dismissed  their  action 
against  Poland,  the  original  contrnctor,  and 
against  the  Coast  Theater  Company,  who, 
it  may  be  conceded,  were  primarily  liable 
for  plalntlfTs'  claim.  It  Is  contended  that 
this  dismissal  of  the  primary  debtors  per- 
sonally llnMe  relieved  the  property  of  np- 
pellnnt,  Menslnger,  from  the  Hen.  To  plain- 
tiffs* argument  that  no  personal  or  deficiency 
Judgment  could  be  entered  against  the  land- 
owner, Menslnger,  the  complete  answer  is 
that  no  such  Judgment  was  entered.  To  the 
argument  that  the  property  should  be  releas- 
ed from  the  burden  of  the  lien  by  virtue  of 
the  dismissal  against  the  primary  debtor, 
an  analogy  la  sought  to  be  drawn  between 
actions  such  as  this  and  actions  to  foreclose 
mortgages  resting  on  private  contract  and 
the  rights  of  sureties  and  guarantors.  The 
analogy  Is  fallacious.  In  a  mortgage  or  In 
a  suretyship  the  liabilities  are  based  upon 
an  agreement  of  the  parties,  and  by  operation 
of  law  the  release  or  discharge  of  tie  debt- 
or releases  the  sureties  for  the  debt.  In  the 
case  of  a  mechanic's  Hen  the  real  property 
is  In  Its  nature  an  Independent  fund,  to 
which  the  lien  claimant  may  resort  without 
regard  to  the  personal  liability  of  him  with 
whom  he  has  contracted.  It  Is  an  actl<Hi  in 
rem.  Peonoyer  r.  Neff.  05-U.  8.  T14,  24  L,  Ed. 
Gflo. 

,  [3]  Our  cases  hold  (Giant  Powder  Co.  v. 
Flume  Co.,  78  Cal.  103,  20  Pac.  419)  that  the 
primary  debtor  and  the  owner  of  the  proper- 
ty impressed  with  the  lien  may  be  joined 
as  defendants  In  a  single  action.  But  It  Is 
not  declared  that  they  are  necessary  parties 
defendant,  and  the  ground  of  the  ruling  Is 
simply  that  of  convenience  In  avoiding  a  mul- 
tiplicity of  suits. 

[14]  It  Is  contended,  because  the  copart- 
ners employed  an  artist  to  do  a  part  of  the 
decorative  work  and  he  testified  to  the  value 
of  the  labor  and  material  furnished  by  him, 
that  this  artist  hud  an  Independent  claim 
for  the  value  of  these  services,  and  conse- 
quently that  it  was  error  to  include  this 
oiuount  In  the  Judgment  given  in  favor  of 
plaintiff.  The  evidence  was  abundant  to 
snplioit  the  court's  finding  of  the  value  of 
the  work  done  and  material  furnished.  How- 
ever, the  testimony  of  the  artist,  a  aon  of 
one  of  the  copartners,, but  not  a  member  of 
the  copartnership,  was  that  the  value  of  his 
services  was  f  1,250,  that  he  had  received  no 
part  of  it,  and  had  filed  no  Hen  claim  for  it. 
Section  1103  of  the  Code  of  Civil  Procedure, 
at  the  time  of  the  trial  of  this  action,  pro- 
vided that: 

"Any  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  siich  amounts  ns 
may  be  due  him  aocording  to  the  terms  of  his 
contract,  after  deducting  all  claims  of  other  par- 


ties for  work  done  end  materials  furnished  as 
aforesaid  and  embraced  within  his  contract." 

This  contention  also  Is  without  merit. 
Manifestly  the  "claims"  fO!'  which  deduc- 
tions are  to  be  made  are  claims  based  upon 
valid  Hen  claims  filed  for  work  done  or  ma< 
terlal  furnished  to  the  claimant  contractor, 
and  therefore  to  be  de<lucted  from  the 
amount  of  his  recovery,  for  the  plain  and 
principal  purpose  of  this  provision  la  to  pr<^ 
tect  the  owner  against  the  possiliillty  of  be- 
ing forced  to  make  double  payments.  £uch 
Inliorers,  artisans,  or  materialmen  could  only 
have  a  recovery  against  the  owner  by  filing 
their  llcn  claims  and  prosecuting  their  ac- 
tions, and  therefore,  we  repeat,  it  Is  only  in 
such  cases  that  section  110:t  contemplates  a 
deduction.  It  would  not  only  do  violence  to 
the  statute,  but  would  work  o  grave  Injus- 
tice upon  those  plaintiffs,  if  they  were  not 
nllowed  to  recover  from  the  owner  the  value 
of  these  services,  for  the  paynietit  of  which 
they  are  legally  bound  to  tbe  man  who  per^ 
formed  them. 

The  judgment  appealdid  from  Is  tber^oFS 
aflirmed. 

We  ooDcar:  UBLVIN.'j;  LORIGAN.  J. 


(176  Cal.  SaS) 
RTSTINKI  V.  CENTRAL  CALIFORNIA 
TRACTION  CO.    (Sac  2331.) 

(Supreme  Coort  of  CaUforoia.    Jone  6. 

1.  CAaaiEBS  «=>314(1,  2)— Injubt  i«  PASsaN- 
OER— Complaint. 

la  action  by  passonfrer  BKainst  street  rail- 
ronrt,  a  complaint,  setting  forth  the  defective 
state  of  the  truck  and  roadbed  eod  that  near 
whpre  plnintitf  was  injured  the  car,  by  renson  of 
Bucb  conilition,  was  cnuseil  to  swine  violently, 
etc.,  whereby  plaintiff  was  vidently  thrown, 
etc.,  held  to  sufficiently  set  fortt  the  manner  of 
tbe  injury  and  defendant's  nesligence  as  Its 
cause. 

[Ed.  Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  $§  1273. 1275^.] 

2.  Pr.KADmo  ®=»305(1>— Motion— Waiveb. 

Where  the  court  failed  to  rule  oo  defendant's 
motion  to  dismiss  a  count  of  the  complaint,  the 
motiou  was  waived  by  failure  to  renew  it  before 
tlio  close  of  the  trial, 

1  Ed.  Note. — For  other  oases,  see  Pleading, 
Cent.  Dig.  j!S  1163-1165,  1167,  1170-1172.] 

3.  Carriers  ^=9318(4)  —  Nbouokiici  as  TO 

Passengers. 
That  at  some  time  before  a  passenger's  inju- 
ry the  coDdnt'tor  on  the  car  was  conversing  with 
a  passenser  did  not  indicate  breach  of  duty 
towtirds  the  injured  passenger,  whers  he  was 
available  to  give  the  signal  when  she  decided  to 
ha\e  the  car  stopped,  and  it  did  not  appear  that 
he  was  in  a  position  where  be  could  not  see  the 
nligbting  passenger  and  give  the  signal  to  resume 
tbe  trip  after  she  might  alight. 

[Ed.  Note.— For.  other  cases,  sea  Carriers. 
Cent.  Dig.  SS  1307.  1308.] 

4.  Appeal  and  Ebbob  €=»1053(1)— Evidbncs 
Tentatively  Adhittbd  —  Cuke  bt  SnnsE- 
qlent  Instbuction. 

Where  cross-examining  testimony  of  a  wit- 
ness as  to  a  certain  point  was  stricken  ont  by  a 
plenary  ruling  as  not  being  proper  impeachment. 
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any  ill  effect  of  such  testimony  as  to  the  adveras 
party  was  removed, 

lEd.  Note.— Par  other  caaea.  see  Appeal  and 
Error,  Cent.  Dig.  |3  4178,  4184;  Trial.  Cent 
Dis.  S  «77.] 

&  WiTNEBSEs  €=3323— One's  Owh  Witmbss- 

lUPEACnMENT. 

Id  artioD  by  pasHcnsor  aminst  street  rail- 
road for  inJuriPH  b;  bpiiig  thrown  from  ttie  cnr 
because  of  rough  track,  where  a  witness  for 
plaintiff  failed  to  testify  as  expected  that  the 
track  was  rough  and  the  movemcntH  of  the  car 
erratic,  but  denied  those  very  things,  it  waa 
permissible  for  plaintiCf  to  impeai-h  such  teati* 
moDv,  uQilcr  Code  Civ.  Proc.  |  2040,  as  to  im- 
peaching one's  own  witness. 

[Ed.  Note.— For  other  cases,  lee  Witneasea, 
Cent.  Dig.  S  1090.] 

&  Trial  <s=s>253(4)  —  Dutt  TO  pASBENOESa  — 

iNffTRUCTlON. 

In  action  for  injuries  to  street  railroad  pna- 
seoger,  an  instruction  tliat  "common  carriern  of 
passengers  bind  themselves  to  carry  safely  those 
whom  they  take  into  their  cars,  so  far  as  humsn 
care  nnd  foresight  will  do  so,  that  is.  with  the 
utmost  care  and  vigilance  of  a  very  cautious  per- 
son, and  such  carriers  are  responsible  for  any, 
even  the  slightest,  negligence,  preceded  by  an 
instruction  that  common  carriers  are  required 
to  flo  all  that  human  care,  vigilance,  and  fore- 
■Ight  "reasonably  can  do  under  all  the  circum- 
stanres"  to  prevent  accidents  to  passengers,  cor- 
rectly sfoted  the  law.  and  did  not  impute  to  the 
carrier  the  duties  of  an  insurer  nor  cut  off  the 
carrier  from  the  benefits  of  the  law  with  ref- 
erence either  to  contributory  negligence  or  in- 
evitable casualty. 

7.  Cabriers  *=3321(23)  —  Injuet  to  Pabmw- 
GBRS— Instructions. 

In  action  by  passenger  for  injuries,  where, 
although  plaintiff  had  abandoned  a  count  of  neg- 
ligence in  starting  the  car.  the  gist  of  the  ner- 
ligence  relied  on  was  defendant's  operation  of 
the  car  over  a  track  so  rough  that  plaintiff  waa 
thrown  from  the  car.  instructions  covering  de- 
fendant's duty  in  the  operation  of  its  cars  were 
properly  given. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  1335.  1?36.1 

8.  Trial  «=»^(4)  — iNffTBtrcTioNs  Xonobino 

Issues. 

In  action  by  a  passenger  for  Injuries,  an  in- 
struction on  the  care  required  by  a  passenger, 
atatiog  that  "it  ia  do  defense  to  this  action  that 
the  plaintiff  by  her  own  act  bns  contributed  to 
her  injury;  it  must  appear  that  by  her  own 
fault  she  hag  so  contributed"— was  not  objec- 
tionable as  entirely  excluding  the  defense  of  con- 
tributory negligence,  but  properly  left  for  the 
jury's  determination  the  qucstiOD  whether  plain- 
tiffs  acts  were  negligent  or  not. 

9.  Cakbibrs  «=»3in(I>— Ihjukt  to  Passekobr 

—Burden  or  Proof. 
Mere  injury  to  a  passenger  does  not  place 
upon  the  carrier  the  duty  of  explanation,  but  the 
establishment  of  such  injury,  coupled  with  proof 
of  coincident  and  unusual  happening  to  the  car. 
does  cast  upon  defendant  the  burden  of  excul- 
pation by  inevitable  casualty  or  some  other 
cause  which  human  care  and  coresight  could  not 
prevent,  or  by  the  contributory  negligence  of  the 
passenger. 

[Kd.  Note.— For  other  cs-ses,  see  Carriers, 
Cent  Dig.  §3  1261,  12«2.  12S3,  12S3,  1294.] 

10.  Trial  €=9253(4)— I  NSTRtJcrioNa—D amao- 
ES— luKOBiNO  Statute. 

Id  action  for  personal  injuries,  an  instrnc- 
tion  that  "the  law  docs  not  prescribe  any  fixed 
or  definite  rule  of  dnmnges.  but  leaves  their  ss- 
aessmeot  to  the  common  sense  and  unbiased 
judgment  of  the  jurors."  was  not  objectionable 
aa  Ignoring  Civ.  Coiie.  i  328.1.  nllnwins  damages 


for  detriment  resulting  after  the  commencement 
of  an  action  in  tort  or  certain  to  result  in  the 
future,  since  the  ststnte  does  not  more  definitely 
prescribe  the  manner  of  aasessment  of  such  dam- 
ages than  does  such  instruction. 

Department  2.  Appeal  from  Superior 
Court,  Sacramento  County;  Peter  J.  Shields, 

Judge. 

Action  by  Hilda  Rystinkl  against  the  Cen- 
tral California  Traction  Company.  From 
judsment  for  plaintUT,  defendant  appeals. 
Affirmed. 

Butler  A  Swlsler,  of  Sacramento,  for  ap- 
pellant Welsh  ft  Bxuxxy,  of  Sacramento,  for 
respondent. 

MEI/VIN,  J.  Plaintiff  sued  for  damages 
for  personal  injuries  recdred  aa  alleged  by 
being  thrown  from  one  of  the  electric  street 
cars  of  defendant  upon  which  she  was  trsT- 
eling  as  a  passenger.  Judgment  for  $5,000 
was  awarded,  and  deCmdant  has  taken  this 
appeal  therefrom. 

[1]  The  plaintiff  sought  to  plead  her  cause 
of  action  In  two  counts  of  the  second  amend- 
ed complaint,  by  the  first  of  which  her  fall 
from  the  car  and  the  consequent  bodily  in- 
jury were  ascribed  to  the  sudden  starting 
and  putting  in  Tl<d«it  motlixi  the  car  from 
which  plaintiff  was  about  to  alight  without 
giving  her  suffldoit  time  to  reach  the  ground 
safely.  By  the  second  isonnt  it  was  alleged, 
In  Bubrtance.  that  plaintiff  was  thrown  from 
the  car  and  injured  by  reason  at  the  opera- 
tlcm  of  said  car  over  a  defectlre  track  and 
roadbed  which  caused  It  to  "jerk  and  swing 
and  sway  back  and  forth."  This  part  of 
the  pleading  was  nnsnecessfully  attacked 
general  and  special  demurrers  and  the  court's 
rulings  thereon  are  assigned  aa  errors  by 
appellant  upon  the'  gnrand  that  it  does  not 
appear  that  plaintiff  was  thrown  from  the 
car  by  reason  of  the  negligence  set  forth; 
that  there  la  no  announcement  ot  any  causal 
connection  between  defendaot's  negligent 
maintenance  of  a  defective  track  and  road- 
bed and  the  violent  throwing  of  plaintiff  to 
the  grouDd.  While  the  pleading  mi^ht  be 
made  clearer,  we  think  it  does  sutttcleutly  set 
forth  the  manner  of  the  Injury  and  the  n^ 
ligence  of  defendant  as  the  causative  ele- 
ment thereof.  The  defective  state  of  the 
track  and  roadbed  Is  set  forth  quite  In  de- 
tail, and  the  complaint  contains  an  averment 
that  at  and  near  the  point  where  plaintiff 
was  Injured,  the  car,  by  reason  of  such  con- 
dition, was  caused  to  swtug  violently,  etc. 
The  pleading  also  contains  the  averments 
that: 

"By  reason  of  the  said  Insufficient,  unsuit- 
able, and  unsafe  and  defective  condition  of  said 
roadbfd  nnd  track,  aa  aforcsHid,  and  the  neg- 
ligent excavation  of  gravel  and  dirt  under  and 
about  the  same,  as  aforesaid,  thereby  greatly 
weakening  the  same,  *  •  •  and  causing 
the  said  car  upon  which  plaintiff  was  as  sucb 
passenger  to  violently  jerk  and  swing  and  sway 
back  and  forth,  all  as  aforessid.  *  *  *  the 
said  plaintiff,  ^without  any  fault  or  negUgenc* 
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on  her  part,  was  violently  thrown  from  said 
car  to  the  ground  headfirst  and  thereby  ren- 
dered uncooecious,  and  snstaining  great  damage 
and  injury." 

This  Is  followed  by  a  somewhat  minute  de- 
scription of  the  Injuries. 

[2,  3]  At  the  trial  plaintiff  elected  to  rely 
upon  the  cause  of  action  pleaded  In  the  sec- 
ond count,  whereupon  defendant  moved  to 
dismiss  the  first  count.  The  court  did  not  at 
that  time  grant  the  motion,  but  said: 

"I  prefer  to  let  the  matter  be  retained  and 
Dot  dismissed  at  this  time.  We  will  pass  on 
that  hiter  on." 

The  motion  was  not  renewed.  We  do  not 
see  that  the  plaintiff  was  prejudiced  by  the 
court's  action,  even  though  the  ruling  was 
made  In  the  presence  of  the  jury.  Moreover, 
the  motion  was  waived  by  failure  to  renew 
It  before  the  close  of  the  trlaL  It  is  argued, 
however,  that  the  court  erred  In  admitting 
evidence  properly  relative  only  to  the  first 
cause  of  action  and  in  giving  Instructions 
suitably  applicable  only  to  matters  pertain- 
ing to  that  count.  The  testimony  which,  as 
appellant  asserts,  was  erroneously  consider- 
ed, related  to  tlie  conduct  of  the  uiotorman 
and  conductor.  Plaintiff  herself  testified  that, 
after  she  Indicated  to  the  conductor  her  de- 
sire to  leave  the  car  at  Rose  avenue,  be 
pulled  the  strap  attached  to  the  bell  and 
walked  Into  the  car;  and  that  she  did  not 
know  what  he  did  there.  Questions  were 
propounded  to  the  motorman  (who  was  call- 
ed as  a  witness  by  plaintiff)  tending  to  show 
that  some  time  before  the  car  reached  the 
place  where  plaintiff  was  Injured  the  said 
motorman  looked  Into  the  car  and  observed 
the  conductop  In  conversation  with  a  woman. 
The  Instructions  to  which  appellant  objects 
as  prejudicial  contain  certain  references  to 
the  responslbiU^  of  a  corporation  for  the 
management  of  Its  cars,  and  It  la  argued  that 
the  testlmiHiy  regarding  the  conduct  of  ap- 
pellant's servants,  coupled  with  these  in- 
structions, misled  the  Jury  Into  the  belief 
that  plaintiff  was  depending  upon  the  first 
cause  of  action  which  had  been  abandoned. 
The  trouble  with  this  argument  Is  that  the 
Indicated  conduct  of  the  motorman  and  the 
conductor  was  not  negligent.  jSurely  the  mo- 
toniian's  glance  into  the  car  at  a  time  prior 
to  the  accident  was  not  negligence,  or,  if  neg- 
ligence, was  not  and  could  not  have  had  any 
relation  to  plaintiff's  Injuries.  Nor  did  the 
fact  that  at  that  remote  period  the  conductor 
was  conversing  with  a  passenger  Indicate 
breach  of  duty  toward  plaintiff  on  his  part 
because  be  was  available  to  give  the  signal 
when  she  decided  to  have  the  car  stopped. 
Elntering  the  car  after  ringing  the  bell  was 
not  a  negligent  act  on  hU  part  because  it 
does  not  appear  that  he  was  in  a  position 
after  going  Inside  the  car  from  which  he 
could  not  see  the  passenger  and  give  the  sig- 
nal to  resume  the  trip  after  she  might  alight. 
Nor  did  the  Instructions  relative  to  the  dnty 
of  a  corporation  in  operating  its  cars  tend 


to  mislead  the  jurors,  because  the  caae  was 
clearly  tried  upon  the  theory  not  that  de- 
fendant's servants  caused  plaintiff's  fall  firom 
the  car  by  their  negligent  starting  of  the  car 
but  that  she  was  precipitated  to  the  groond 
by  Its  movement  from  side  to  side  in  conse- 
quence of  the  imperfect  cwditlon  of  the 
track  and  roadbed- 
Plaintiff  called  as  a  witness  Mr.  "Biuni,  who 
had  been  motorman  on  the  car  from  whldi 
she  was  thrown.  Some  qnestiona  were  asked 
of  him  relative. to  the  conductor's  conversa- 
tion with  a  lady  in  the  car  as  it  was  passing 
the  race  track  some  time  before  the  accident 
His  answers  did  not  satisfy  plaintiff's  coun- 
sel, and  they  were  permitted  to  cross-exam- 
ine their  witness  with  reference  to  alleged 
statements  made  to  them  regarding  that  mat- 
ter. This  was  Improper,  as  was  the  introduc- 
tion of  Impeaching  testimony  upon  the  same 
subject,  to  the  effect  that  Thmn  had  said  to 
counsel  in  a  conversation  at  his  own  home 
on  a  date  designated  that  he  had  seen  John- 
sou,  the  conductor,  leaning  over  and  talking 
to  a  bluQde  woman.  The  only  real  difference 
between  the  actual  testimony  of  the  witness 
and  his  purported  statement  to  counsel  was 
that  on  the  stand  he  said  he  saw  Johnson 
speaking  to  the  lady,  while  In  Ids  statement, 
as  quoted  by  the  Impeaching  witnesses,  he 
said  Johnson  was  holding  a  conversation 
with  her.  The  Impeachment  was  quite  as 
immaterial  as  was  the  testimony  Itself.  But 
Thum  was  asked  questions  alwut  the  condi- 
tion of  the  roadbed  and  track  at  the  point 
where  plaintiff  was  Injured,  and  he  was  in- 
terrogated with  reference  to  the  jolting  or 
jarrlug  of  the  car  Just  before  the  accident 
occurred.  He  replied.  In  substance,  that  th^ 
roadbed  and  track  were  all  right  at  that 
place  and  that  the  car  did  not  sway,  jump, 
or  jerk.  Counsel  were  permitted  to  cross-ex- 
amine him  and  to  lay  the  foundation  for  im- 
peachment by  asking  if  he  did  not  say  to 
them  at  a  time  and  place  Indicated  and  In 
the  presence  of  persons  named  that  Just  be- 
fore plaintiff  left  the  car  It  Jerked,  lurched, 
and  wobbled  and  that  on  numerous  occasions 
at  that  part  of  the  road  the  roughness  of  the 
truck  had  caused  the  trolley  to  be  throwa 
off  the  wire.  Witness  denied  maldng  such 
statements.  Subsequent!}'  a  motion  was  made 
to  strike  out  all  of  Mr.  Tham's  testimony  on 
the  ground  that  it  was  elicited  In  the  course 
of  a  cross-examination  which  plaintiff's  coun- 
sel were  not  properly  permitted  to  conduct  as 
the  witness  (so  defendant's  counsel  argued) 
had  stated  nothing  to  the  detriment  of  the 
plaintiff's  case.  In  ruling  on  the  motion  the 
learned  Judge  who  presided  at  the  trial  cull- 
ed attention  to  the  fact  that  witness  testi- 
fied in  a  damaging  way  to  plaintiff's  case 
when  he  said  the  car  did  not  swing  nor  sway 
and  that  therefore  Impeachment  regarding 
that  matter  was  perfectly  proper  if  witness 
bad  made  different  statements  before  the 
trial.    Begardlng  the  crosa-eumiuatiOD  <a 
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the  witness  upon  the  subject  of  the  presence 
of  one  woman  in  the  car.  the  court  said : 

'In  reference  to  the  other  point,  he  testified 
first  rather  vaguely  about  whether  there  were 
one  or  two  women  on  the  car.  I  examined  him 
then  myself  and  tlie  witness  stated  there  was 
one  woman  on  the  car.  I  asked  him,  do  you 
state  that  ia  a  fact  that  there  waa  one  woman 
on  the  car,  and  he  said,  'Yes.'  •  ♦  •  I  as- 
sume that,  before  they  get  through,  they  will 
prove  that  there  were  two  women  there  in  con- 
ucction  with  their  case.  If  they  do  not  prove 
that,  that  part  of  their  evidence,  that  part  of 
the  impeachment,  contradictory  statements  will 
be  atrickeu  out." 

t4, 6]  Afterwards  when  Mr.  Welsh,  of 
plaintlfTs  couDsel,  took  the  stand  to  testify 
with  reference  to  the  Interview  which' he  and 
Ur.  Henry,  his  colleague,  bad  with  Mr. 
Thuni,  the  court  said: 

"In  view  of  the  testimony  appcnriog  that 
counsel  for  plaintiff  has  not  attempted  to  prove 
that  there  were  two  women  on  the  car  at  the 
time  of  the  accident,  and  it  developing  that  was 
not  part  of  their  case,  nor  the  theory  upon 
which  they  base  their  ri^ht  to  recover,  the 
testimony  of  the  witness  Thum  that  there  was 
only  one  woman  on  the  car  at  the  time  of  the 
accident  was  not  contrary  to  their  theory  and 
was  not  adverse  testimony,  and  the  impeach- 
ment to  that  extent  will  not  be  permitted.  The 
testimony  on  that  behalf  will  be  stricken  out; 
the  remaining  portion  of  the  testimony,  how- 
ever.' may  stand,  as  to  the  condition  of  the 
track  and  so  forth,  remains  In  the  case;  lo  any 
testimony  by  yourself,  Mr.  Welsh,  will  be  lim- 
ited to  that." 

Hie  argumeDt  made  by  appellant  Is  that 
tbls  ruling  did  not  strike  out  nor  limit  the  111 
effect  of  that  part  of  the  testimony  which 
tended  to  show  that  the  conductor  was  talk- 
ing to  a  woman  and  neglecUng  bis  business. 
There  Is  no  force  in  this  contrition.  The 
ruling  was  plenary  and  removed  from  the 
consideration  of  the  jurors  all  of  the  testi- 
mony regarding  the  presence  of  a  woman 
other  than  the  plaintiff  In  the  car,  and  conse- 
quently It  also  took  from  the  jury  all  state- 
ments referring  to  a  supposed  conversation 
between  her  and  the  conductor.  Impeach- 
ment of  the  witness  upon  his  testimony  'that 
there  was  no  jar  nor  unusual  motion  of  the 
car  at  U>e  time  of  pIuintilTs  Injury  was 
perfectly  proper.  Undoubtedly  it  Is  the  rule, 
sustained  by  such  authorities  as  People  r. 
Jacobs,  40  Cal.  384,  People  v.  Creeks,  141  Cnl. 
529,  75  Pac.  101,  and  a  score  of  others,  that 
where  a  witness  called  by  a  party  to  an 
action  has  simply  failed  to  testify  as  expect- 
ed it  is  not  permissible  for  the  party  calling 
him  to  prove  that  he  bud  previously  made 
statements  which  if  sworn  to  at  the  trial 
would  tend  to  support  the  case  of  the  pro- 
ponent of  the  witness,  in  order  to  justify 
such  impeachment,  •  the  witness  must  give 
testimony  against  the  party  calling  hlrn.  But 
that  Is  just  what  Thum  did.  Called,  and 
therefore  Indorsed  by  plaintiff,  he  not  only 
failed  to  meet  the  exi)ectatloo  that  he  would 
say  the  track  was  rough  and  the  movements 
of  the  car  erratic,  but  he  denied  those  very 
tliiDgs,  thereby  entitling  plaintiff  to  remove 
U  possible,  the  impression  that  such  testi- 
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mony  must  have  made.  SecUon  2040,  Code 
Cir.  Proc. ;  Zlpperlen  v.  Southern  I^dflc  Co., 
7  Cat  App.  206-214,  93  Pac.  1049. 

18]  Appellant  specifies  as  prejudicial  error 
'  the  giving  of  certain  of  the  Instructions. 
The  court  told  the  Jury  that: 

"Common  carriers  of  passengers  bind  them- 
selves to  carry  snfely  tliose  whom  they  take 
into  their  cars,  so  far  as  human  care  and  fore- 
sight will  do  80,  that  is,  with  the  utmost  care 
and  vigilance  of  a  very  cautious  person;  and 
such  carriers  are  responsible  for  any,  even  the 
slightest  negligence." 

By  the  Instruction  Immediately  preceding 
tbls  one  the  jurors  were  Informed  that  com- 
mon carriers  arc  required  to  do  all  that 
human  care,  vigilance,  and  foresight  "reason- 
ably can  do  under  all  the  circumstances" 
to  prevent  accidents  to  passengers.  Taken 
together,  these  Instructions  correctly  state 
tlie  law.  They  do  not  Impute  to  the  carrier 
the  duties  of  an  Insurer,  as  appellant  contends 
that  they  do,  nor  does  the  expression  "re- 
sponsible for  any,  even  the  slightest  negli- 
gence," cut  off  appellant  from  the  benefits 
of  the  law  with  reference  either  to  contrib- 
utory negligence  or  inevitable  casualty. 
The  degree  of  caution  and  care  Imposed  upon 
a  carrier  of  passengers  Is  properly  defined  by 
the  instruction.  Treadwell  v.  Whittler,  80 
Cal.  574-585,  22  Pac.  2fi6,  5  L.  H.  A.  408, 
13  Am.  St  Rep.  175;  Bosqui  v.  Sutro  R. 
Co.,  131  Cal.  300-401,  63  Pac  682;  Roberts 
V.  Sierra  Ry.  Co,  14  Cal.  An>.  180-196,  111 
Pac.  510,  527. 

[7]  Two  other  Instructions  are  criticised, 
not  because  wrong  In  principle,  but  because 
they  related  In  part  to  the  duty  of  defendant 
in  the  management  of  the  car — an  issue 
which,  according  to  appellant,  had  been  aban- 
doned. It  is  true  that  plaintiff  had  aban- 
doned that  count  which  related  to  defend- 
ant's alleged  negligence  in  starting  the  car  in 
such  manner  as  to  project  plaintiff  from  the 
platform  to  the  street,  but  the  negligence 
averred  In  the  other  count  did  not  exclude  all 
questions  regarding  the  operation  of  the  car. 
The  gist  of  the  averred  negligence  was, 
indeed,  the  defendant's  operation  of  Its  car 
over  a  track  so  rough  and  unsuitable  that 
plaintiff  a  passenger,  was  thrown  and  Injur- 
ed. Therefore  the  Instructions  covering  the 
duty  of  a  common  carrier  in  the  (deration 
of  Its  cars  were  properly  given. 

[t]  Another  Instruction  contained  the  fol- 
lowing as  its  opening  sentence: 

"It  is  no  defense  to  this  action  that  the 
plaintiff  by  her  own  act  has  contributed  to  her 
injury;  it  must  apiiear  that  by  her  own  fault 
she  has  so  contributed." 

Tills  language  Is  followed  by  a  statement 
of  the  rule  requiring  of  a  passenger  only 
ordinary  prudence,  not  very  great  care. 
Appellant's  objection  goes  to  the  first  sen- 
tence, which,  as  its  counsel  assert,  Informed 
the  Jury,  In  effect,  that  the  defense  of  "con- 
tributory negligence"  should  be  disregarded 
by  them  altogether.  We  discover  no  such 
vice  In  the  quoted  senteu<».  Indeed,  it  was 
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very  appropriate  to  the  facts  of  this  case  as 
disclosed  by  the  undisputed  evidence.  It 
was  shown  that  plalotlff  arose  from  her  seat 
and  prepared  to  alight  from  the  car  before 
reaching  her  destination.  AssuiiiinR  that  she 
was  thrown  from  the  car  by  Its  unusual  mo- 
tion, it  may  be  truly  said  that  her  acts  of 
arising  to  her  feet  and  leaving  the  part  of 
the  cor  In  which  she  had  been  seated  con- 
tributed in  a  sense  to  her  Injury,  but  It  was 
for  the  Jury  to  determine  whether  such  acts 
were  negligent  or  not,  under  all  of  the  cir- 
cumstances revealed  by  the  evidence. 

[I]  The  court  gave  the  foliowing  Instruc- 
tion: 

"You  are  instructed  that  cootributory  nogli- 
gence  oa  the  part  of  the  plaintiff  cannot  be  pre- 
sumed from  the  mere  fact  of  injury  but  must 
be  proved.  On  the  other  hand,  proof  of  the 
injury,  coupled  with  proof  that  it  proceeded 
from  a  audden,  unusual  or  violent  jerking,  or 
twinffinp,  or  twayinff  of  the  car,  tckile  the  plain- 
tiff was  preparing  to  alipht,  casts  upon  tlie  de- 
fendant, the  burden  of  proving  that  tfae  injury, 
was  occasioned  by  inevitable  casualty  or  some 
other  cause  which  human  care  and  foresigbt 
could  not  prevent,  or  by  the  contributory  neg- 
ligence uf  the  plaintiff."   (The  italics  are  ours.) 

With  the  exception  of  the  Italicized  por- 
tion, this  Is  the  same  Instruction  condemned 
by  this  department  In  Steele  v.  Pacific  Elec- 
tric By.  go.,  108  Cal.  375-377,  143  Pac  718 ; 
but  the  addition  of  the  words  in  Italics  res- 
cues the  instruction  from  the  vice  of  the 
court's  direction  to  the  Jury  which  we  there 
reviewed.  It  Is  true  that  the  mere  Injury  to 
the  passenger  does  not  place  upon  the  cai^ 
rier  the  duty  of  explanation  but  the  estab- 
lishment of  such  Injury,  coupled  with  proof 
of  coincident  and  causal  collision,  derail- 
ment, or  othor  unusual  happening  to  the  car 
does  cast  upon  defendant  the  burden  of  ex- 
culpation as  indicated  by  the  instruction. 

[10]  The  giving  of  two  other  Instructions 
Is  assigned  as  error.  By  one  of  these  the 
Jurors  were  told  that: 

"The  law  does  not  prescribe  any  fixed  or 
definite  rula  of  damages,  but  leaves  their  as- 
■essnient  to  the  common  sense  and  unbiased 
Judgment  of  the  jurors." 

The  other  Instruction  was  In  the  form  ap- 
proved In  Ryan  v.  Oakland  Gaslight  &  Heat 
Co.,  21  CaL  App.  14-22,  130  Pac.  693— a 
case  In  which  this  court  denied  a  petition  for 
transfer.  This  court  has  frequently  approv- 
ed the  statement  In  Aldrich  t.  Palmer,  21 
Cal.  613-516,  that: 

"In  actions  for  personal  torts  .the  law  does 
not  attempt  to  Bx  any  precise  rules  for  the 
admoRsurement  of  damages,  but,  frnm  the  ne- 
cessity of  the  case,  leaves  their  assessment  lo 
the  Rood  sense  and  unbiaacd  judgment  of  the 
jury." 

It  Is  argued,  however,  that  the  Instruction 
was  erroneous  because  It  Ignored  section 
3283  of  the  Civil  Code,  which  does,  as  ap- 
pellant In^sts,  prescribe  a  fixed  and  definite 
rule  for  the  assessment  of  damages  for  det- 
riment resulting  after  the  commencement  of 
an  action  In  tort  or  certain  to  result  in  the 


future.  It  is  true  that  the  cited  section  does 
enumerate  certain  injuries  for  which  com- 
pensation may  be  awarded,  but  the  manner 
of  assessment  of  such  dauiaces  is  no  more  def- 
initely prescrit)ed  than  In  the  Instruction 
criticized.  That  Instruction  merely  MKsigued 
to  the  unblosed  Judynient  of  the  Jury  the 
assessment  of  the  amount  of  damages,  if 
any.  to  be  awarded. 

Error  is  predicated  upon  the  modlflcatlon 
by  the  court  of  proposed  Instructions  and  re- 
fusal to  give  certain  proposed  charjjes.  We 
have  e.xamlii<'d  these  assiKiinicuts  and  are 
satisfied  that  they  are  without  merit.  The 
charge  to  the  jury  was  full,  dear,  and  fair, 
and  defendant  was  not  Injured  by  any  of  the 
rulings  regarding  which  coniplaiut  was  made. 

The  Judgment  Is  altirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J. 


(175  C«L  171) 
LEONARD  T.  JAFFRAT.    (L.  A.  3600.) 
(Supreme  Court  of  California.   June  7,  1D17.> 

1.  Municipal  Corpobations  «=3072(.'>>— Tax- 
ation—Akvioavits  TO  Assessment  Roll. 

Under  an  onlinance  requiring  tiie  assetwof 
to  "take  and  subxcribe  an  affidavit  in  the  asiie^ 
ment  roll,"  and  ihut  the  eity  clerk  must  deliver 
tlie  corrected  asseMment  mU  to  the  cotincil  with 
"an  afiidavit  thereto  affixed,  subRcribed  and 
worn  to  by  faim,"  wbere  siirh  afKiliivits,  al- 
though signeil,  were  nut  properly  sworn  to,  the 
city  had  no  jurisdiction  to  sell  property  so  Ba> 
setised  for  nonpayment  of  the  tax;  the  proper 
authentication  of  the  equaliiied  ai^emuient  roll 
being  made  prerequisite  to  all  future  process 
ings. 

2.  Municipal  Cobpdbations  «=»072@>— Ar- 

FIOAVIT  TO  ASSESSMBNT  UOLL. 
Where  an  ordinance  provided  that  the  clerk's 
nfiiclavit  must  be  subscribed  and  sworn  to  and 
uRized  to  the  correct^]  assessment  roll,  neither 
the  prima  facie  evidence  of  the  regularity  of 
antecedent  proceeilings  furnished  by  deed  to  the 
city  nor  the  curative  dause  of  the  ordinance 
lating  to  infonnalities  was  available  against  a 
clear  showing  that  the  clerk  failed  to  properly 
authenticate  the  correctefl  rolL 

3.  Municipal  Corporations  ^=>!>80(4>— Sali 
FOB  Taxes— Ordinance— •'Substantial." 

In  view  of  I^os  Angeles  City  Charter,  i  4ft, 
requiring  collection  and  enforcement  of  munici- 
pal taxes  to  be  in  substantially  the  same  mode 
us  in  case  of  state  and  county  tuxes,  and  Pol. 
Code,  {  3Si)7,  requiring  notice  of  sale  for  state 
and  county  taxes  for  three  ■uccessive  weeks,  an 
ordinance  providing  for  sale  fur  municipal  taxes 
upon  only  ten  days'  notice  was  invalid;  such 
ten  days'  notice  not  being  a  "snbstantial"  com- 
pliance with  ttie  charter  and  I'uHtical  Code,  for 
the  length  of  time  during  which  a  notice  must 
be  given  is  quite  as  substantial  as  the  require- 
meut  that  notice  must  be  given  at  alL 

[Kd.  Note.— For  other  cases,  see  Munlidpal 
Corporations,  Ccat.  Dig.  {  2127. 

For  other  dcfinitimis,  see  Words  sad  Phraseib 
First  and  Second  Series,  Bubstantial.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  J.  P.  Wood,  Judge. 

Action  by  R.  W.  Leonard  against  J.  R. 
JafTray.  From  Judgment  for  plalutlff  and 
order  denyir^  new  trial,  defendant  appeals. 
Affirmed. 
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B.  P.  Welch  and  J.  R.  Jaffray,  both  of 
Iios  Angeles,  for  appt^laut-  Crouc-h  ft 
Crouch  aud  Cbas.  S.  Couuer,  all  ot  Los  An- 
geles, for  re^itdenL 

MHLVIN.  J.  Plaintiff  sued  to  quiet  title 
to  the  fulluwing  described  real  proiierty  lu 
the  city  of  I>os  Angeles: 

"Ijot  4.  in  Block  *H,'  of  (Slnsaeira  siibrtivislon 
of  part  of  lots  3.  6  ai!d  7.  in  bl(x;k  Hnn- 
cnck's  survey  as  per  man  thereof  on  file  in  Book 
C.  pace  l>tS.  of  MiMKl  In  neons  Ueconls.  in  the 
office  of  the  county  recorder  of  suid  c<fuDty," 

It  was  allegtHl  tbnt  plaintiff  vas  "the 
owner  in  fee  and  entitled  to  the  pofwesslon 
of*  the  Innd.  Defendant.  Jnffray.  answered, 
settlnj!  up  his  own  poKseKRlon  and  title,  and 
also  nied  a  cross-complaint  to  whlc-h  plain- 
tiff made  answer.  By  his  cross-coniplaint 
J.  n.  Jaffray  asked  to  have  his  title  to  the 
property  quieted  as  against  I^uard'a  claims. 
The  oinse  was  tried  partly  upon  stipulation 
tod  partly  upon  testimony  and  documentary 
proof.  JiKlKHient  was  In  favor  of  plaintiff. 
From  said  Judfcment  and  from  an  order  de- 
nying his  motion  for  a  new  trial  defendant 
and  cross-complnlnont  appeals.  Some  of 
the  fnc-ts  atlpnlated  were  that  "R.  N.  Wlth- 
Dell  was  formerly  the  owner  of  said  lot.  and 
be  transferred  the  title  to  his  daughter. 
Grace  B.  I^nnrd,  who  died  a  widow,  leav- 
ing no  will,  and  leaving  Richard  W.  Leon- 
ard her  son  and  only  heir  at  law,  who  Is 
now  the  administrator  of  her  estate";  that 
the  city  taxes  upon  the  said  lot  for  the  year 
1903  have  never  been  paid  except  by  way  of 
sale  of  the  lot;  and  that  "certain  proceed- 
Ii^  were  bad  In  1904  for  the  purpose  of  sell- 
loK  said  tot  to  snid  city  for  nonpayment  of 
said  Uxes  of  1903,  and  In  1900  a  deed  was 
made  to  the  city  nnder  such  proceedings, 
there  having  been  no  redemption  or  pepur- 
diase  of  said  lot  from  said  dty  by  any  ooe." 
Tbe  purported  deeds  to  the  dty  and  from  the 
dty  to  James  R.  Jaffray  were  stipulated  In- 
to the  record  by  copies,  plaintiff  admitting 
their  execution,  but  reserving  the  right  to 
make  all  legal  objections  to  them.  The 
final  paragraph  of  the  stipulation  Is  as  fol- 
low!*: 

"The  Hfcbt,  title  and  interest  of  sntd  James 
B.  Jaffray  in  and  to  said  lot  is  derived  .and  de- 
raignetl  tlirouch  the  several  proceedinRB  above 
tnentionnl  and  should  It  be  made  to  appear  that 
an  eHsentifll  element  of  such  proceedings  is 
wanting,  and  that  the  defect  is  incurnhle,  then 
and  in  that  ease  his  title  falls  and  be  has  no 
other  interest  in  the  lot  than  the  amount  he  naid. 
provided  snch  payment  is  found  to  be  a  leual 
claim  nRainst  the  same,  and  In  case  there  has 
been  a  complisnce  with  law  in  such  proceeilinRii. 
then  and  in  that  case  all  the  ri^ht.  title  and 
interest  of  Richard  W.  T«onard  or  those  through 
whom  he  claims,  as  administrator  or  in  person, 
has  been  wholly  divested  and  terminate!),  in- 
cluding all  riifhts  ot  redemption  or  repurchase 
from  the  city." 

(1,2]  The  most  important  question  to  be 
determined  therefore  Is  this:  Did  the  city 
ever  acquire  title  to  the  property  through 
tbe  tax  proceedings?  The  court  found  tbe 
aaseeament  tor  the  year  1903  defldent  and 
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defective  in  this,  that  the  assessor's  affidavit 
as  required  by  law  was  not  attached  to  the 
asseMsnteut  book.  It  was  found  that  tbe 
ussessiiieut  book  contains  what  purports  to 
be  surh  atlidavlt  in  tbe  fomi  required  by  law 
and  subscrllted  by  the  assessor,  but  it  Is  not 
Kworu  to  as  In  tbe  statute  required,  before 
any  officer  entitled  to  administer  an  oath. 
Tbe  reqnireuieut  of  the  ordinance  under 
which  tlie  purported  assessment  of  plain- 
tiff's land  was  made  Is  that  on  or  before 
tbe  first  Monday  of  July  In  each  year  the 
assessor  must  "take  and  subscribe  an  affi- 
davit in  tbe  assessment  roll"  in  substantially 
a  prescribed  form.  Tbe  ordinance  further 
provides  that  the  dty  clerk,  who  Is  ex  officio 
clerk  of  the  board  of  equallzatlou,  must  re- 
cord all  changes,  corrections,  and  orders 
nuide  by  the  board,  and  on  or  t>efore  the  last 
Monday  of  August  must  deliver  tbe  assess- 
ment roll  so  corrected  to  the  coundl  with 
"an  affidavit  thereto  affixed,  subscribed  and 
sworn  to  by  him"  In  a  prescribed  form.  The 
required  form  was  made  out  and  signed  by 
the  clerk,  but  no  Jurat  was  attached  to  It 
These  omissions  of  the  officers  charged  with 
the  duty  of  authenticating  the  assessment 
were  fatal  to  the  acquiring  of  Jurisdiction' 
to  sell  the  property  to  the  dty.  Respondent 
depends  upon  tbe  rule  announced  In  Miller 
V.  Kern  County,  137  Cal.  516,  70  Pac.  549, 
and  we  can  see  no  escape  from  tbe  condn- 
slon  supported  by  that  case  that  at  least 
tbe  proceedings  following  the  clerk's  omis- 
sion properly  to  certify  the  equalized  roll 
were  Invalid.  It  was  said  in  that  case  that 
without  the  affidavit  of  the  clerk  affixed  to 
the  assessment  book  tbe  auditor  had  no 
power  to  compute  tbe  taxes.  True,  the  re- 
quirements of  the  ordinance  were  not  ex- 
actly the  same  as  those  of  the  law  consider- 
ed in  the  Miller  Case  in  that  the  roll  was  not 
passed  to  the  auditor  or  other  officer  for 
extension  of  the  levy  after  equalization,  bnt 
the  proper  authentication  of  the  equalized 
roll  la  ncme  tbe  less  made  prerequisite  to 
all  future  proceedings.  Neither  the  prima 
fade  evidence  of  the  regularity  of  the  ante- 
cedent proceedings  furnished  by  the  deed  to 
the  dty  nor  the  curative  clause  of  the  ordi- 
nance relating  to  Informalities  is  ovallable 
against  the  clear  showing  that  the  clerk  fail- 
ed to  authenticate  tbe  corrected  roll  as  re- 
quired by  the  ordinance.  If  the  ordinance 
merely  commanded  that  an  affidavit  should 
be  taken  and  sworn  to  when  the  equaliza- 
tion of  the  taxes  was  completed,  perhaps 
tbe  appearance  of  tbe  affidavit  without  a 
Jurat  might  be  cured  by  the  presumption  of 
regularity;  but  the  ordinance  requires  that 
tbe  affidavit  must  be  subscribed  and  sworn 
to  and  affixed  to  tbe  assessment  roll.  With- 
out a  proper  Jurat  the  writing  In  the  record 
Is  not  an  affidavit  at  all,  but  amounts  mere- 
ly to  a  certiflcate.  It  Is  not  even  a  statement 
on  oath,  and  it  entirely  fails  to  measure  up 
to  tbe  requirements  of  tbe  statute.  Metcalf 
r.  Prescott,  10  Mont  283-294,  25  Pac.  1037; 
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CosQer's  Administrator  v,  Siultb.  36  W.  Va. 
7fiS,  15  S.  E.  077 ;  Gordon  v.  State,  20  Tex. 
App.  410.  16  S.  W.  337. 

It  Is  to  be  noted  that  section  63  of  the 
ordinance,  which  Is  called  by  counsel  the 
"curative  clause,"  Is  essentially  the  same  as 
section  3885  of  the  Political  Code,  which  was 
In  effect  when  Miller  r.  Kern  County,  supra, 
was  decided;  yet  a  compliance  with  the 
terms  of  the  statute  requiring  the  subscrip- 
tion and  attachment  to  the  roll  of  an  affida- 
vit was  held  necessary  in  that  case.  SpeaK- 
Ing  of  the  affidavit  of  the  clerk  and  that  of 
the  tax  collector  the  learned  commissioner 
who  wrote  the  opinion  In  the  Miller  Case 
said : 

"These  affidavits  are  in  effect  the  certificate  or 
autbeaticatioQ  of  the  asBesioncDt  as  it  leaves  the 
county  board  of  equalizaticKi  and  as  made  to 
conform  to  the  requirements  of  the  state  board, 
and,  we  think,  are  essential  to  its  validity." 

[3]  This  court  la  also  in  accord  with  the 
contention  of  respondent  that*  the  ordinance, 
under  which  the  attempt  to  sell  the  property 
tbr  taxes  was  made,  was  In  contraventlOD 
of  the  charter  of  the  city  of  hoi  Angeles. 
By  this  ordinance  it  was  provided  that  be- 
'  fore  sale  by  the  dty  of  property  which  had 
lioen  sold  to  it  for  municipal  taxes  the  clerk 
should  fix  a  date  for  such  sale  and  give  no- 
tice thereof  by  publication  for  at  leaat  ten 
days  in  a  dally  paper.  The  deed  upon  which 
appellant  relies  recites  a  publication  for  a 
period  of  only  ten  days.  It  also  recites  a 
posting  for  ten  days,  whldi  Is  likewise  in 
consonance  with  the  ordinance.  But  the 
charter  provides  tbat  the  mode  and  manner 
of  collecting  delinquent  municipal  taxes  and 
enforcing  the  tax  lien  shall  "substantially 
be  the  same  as  the  mode  and  manner  at  the 
time  prescribed  by  law  for  the  collection 
of  state  and  county  taxes."  The  same  sec- 
tion of  the  charter  (So.  46)  contains  the 
further  provision  that: 

"All  such  proceedings,  sales,  certificates  anil 
conveyances  had,  made  and  executed  by  them  in 
pursuaiire  thereof,  shall  be  of  like  force,  effect 
and  validity  as  is  or  may  hereafter  be  given 
by  law  to  like  proceedings  and  acts  in  the  man- 
ner of  the  collection  of  state  and  county  taxes 
io  said  county." 

But  by  section  3S97  of  the  PoUtleal  Code 
the  analogous  notice  concerning  state  and 
county  taxes  must  be  published  in  a  news- 
paper for  at  least  three  successive  weeks, 
and  must  be  posted  for  at  least  the  same  pe- 
riod. Tbe  ordinance  falls  to  measure  up  to 
the  requirements  of  the  charter  provision. 
It  is  no  answer  to  this  point  to  say  that 
when  a  taxing  power  has  acquired  private 
property  by  due  process  of  law  It  may  re- 
sell without  notice  to  the  former  owner  or 
may  give  such  notice  as  in  Its  dlscreUw 
may  seem  proper.  Appellant's  position  on 
this  subject  Is  met  by  the  simple  fact  that 
the  state  has  provided  for  notice  and  the 
manner  of  giving  It.  As  Mr.  Justice  Lorigan 
said  In  delivering  the  opinion  of  this  court 


in  Smith  V.  Furlong,  160  Cal.  523-529,  117 
Pac.  527,  530: 

"It  is  true,  as  said  in  Fox  v.  Wright.  ISZ  CaL 
61,  &1  Pac.  1005,  that  it  is  not  necessaiy  tar 
the  state  after  it  has  acquired  the  title  to  prc^ 
erty  under  delinquent  tax  sales  to  provide  for 
any  notice  to  the  delinquent  owner  that  tbe 
state  intends  to  sell  the  property;  that  it  coxM 
provide  for  disposing  of  it  at  private  sale.  Bat 
tbe  state  has  not  pursued  this  course.  It  has 
provided  tbat  a  sale  shall  be  made  by  it  after 
notice  to  tbe  delinquent  owner  and  provided  how 
that  notice  shall  be  given." 

Nor  may  It  be  justly  said  that  the  publica- 
tion of  tbe  notice  for  ten  days  la  a  "sub- 
stantial" compliance  with  the  charter  and 
the  Incorporated  sections  of  the  Political 
Code.  The  length  of  the  time  during  which 
a  notice  must  be  given  Is  quite  aa  substantial 
as  the  requirement  that  notice  must  be  given 
at  all. 

Appellant's  counsel  contend  that  without 
reference  to  the  findings  against  the  validity 
of  the  various  proceedings  through  which  he 
asserts  title,  nevertheless  respondent  should 
have  no  relief  because  he  has  traced  title 
to  tbe  city  through  a  deed  resulting  from  de- 
linquency in  payment  of  valid  taxes  and 
bus  not  proven  any  tender  to  the  city  of  the 
amount  for  which  he  Is  delinquent.  The  ti- 
tle, as  say  counsel,  stands  Io  the  dty  (un- 
less conveyed  by  the  city  to  defendant  which 
plaintiff  denies).  Therefore,'  they  argne, 
plaintiBT  under  his  own  proof  has  no  concern 
with  defendant  or  bis  claims.  As  the  pro- 
ceedings leading  up  to  the  deed  to  the  dty 
were  Invalid  there  is  no  room  for  this  cot- 
tentlon. 

Other  findings  of  tbe  court  against  the 
validity  of  the  sale  are  analyzed  in  the 
briefs,  but  we  need  not  discuss  them  because 
the  errors  to  which  we  have  adverted  above 
were  sufiScIent  to  prevent  the  acquiremoit 
of  title  by  the  dty.  appellant's  alleged  pred- 
ecessor In  Interest,  or  In  any  view  to  make 
the  attempted  transfer  to  blm  of  no  effect 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  O.  J.; 
SHAW,  J.;  SLOSS,  J.;  HENSHAW.  J.; 
LORIGAN,  J. 


(175  Cal.  3ST) 
In  re  CARR'S  ESTATH. 

In  re  FUHRMAN  et  al. 

(S.  F. 

(Supreme  Ckmrt  of  California.    June  7,  1917.) 

1.  Appbai,  ano  Errob  €=>I73(6) — Objection 
Below. 

On  appeal  from  decree  of  final  distributioo 
based  on  compromise  of  contest  of  testator's 
will,  it  could  not  be  contended  that  the  stipula- 
tion of  compromise  was  invalid  because  no  pow- 
er of  attorney  wa»  introduced  to  prove  the  so- 
ibority  of  one  who  signed  as  attorney  ia  fact 
iind  at  low  for  contestees,  where  the  decree 
affirmatively  showed  that  the  attorney  was  in 
court  at  the  bearing,  and  there  was  no  objee- 
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tioD  at  that  time  to  tbe  manner  or  BofficIeDcy 
of  proof  of  the  compromise. 

[Ed.  Note.— For  other  cases,  Ke  Appeal  and 
Error,  CeoL  Dig.  S  10S8.] 

2.  APPfAL  AND  EttBOB  «So8T7(2)— APPKAL  BT 
SXECUTOB. 

Aa  extoutor  could  not,  on  appeal  from  de- 
cree of  distribution,  contend  that  the  court  was 
without  jurisdiction  to  distribute  the  assets  of 
the  estate  except  as  directed  in  tbe  will,  since, 
as  such  executor,  he  bad  no  interest  in  the  man- 
ner of  such  distribution,  being  a  mere  Btal£»- 
holder  and  not  a  party  interested  except  in  the 
appeal  from  that  part  of  the  judgment  which 
dmied  him  compensation  for  extraordinary  aerr- 
ices.'* 

[Ed.  Note^— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8563,  8S04.1 

3.  EXECUTOBB  AND  AdUINISTBATOBS  €=497— 

BxTRA  Compensation. 
The  trial  court  could  not  be  said  to  have 
abused  its  discretion  in  denpring  an  executor 
extra  compensation  for  drawing  an  answer  to 
contest  of  the  will  and  in  appearing  at  certain 
continuances  of  the  hearing. 

[I'M.  Note.— For  other  cnttes,  see  Executors 
and  Administrators,  Cent.  Dig.  §S  2117-2124.] 

^.  Appeal  aj(d  Ebbob  <s=3l51(0)— Pabtibs  Ao- 

OBIEVED. 

Creditors  of  an  estate  of  deceased  beneficiary 
of  a  will  of  C,  whose  claims  were  not  presented 
or  litigated  in  the  hearing  on  final  distribution 
of  C.'b  estate  under  such  will  and  a  compromise 
of  contest  thereof,  cannot  appeal  from  tbe  final 
distribution  decree  in  C.'s  estate,  not  being '■par- 
ties aggrieved"  within  Code  Civ.  Proc.  8  938. 

[VaI.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  951,  952.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco ;  J. 
V.  Coffey.  Judge. 

Id  tbe  mattor  of  tbe  estate  of  William  Jos- 
eph Carr,  deceased.  Prom  judgment,  order, 
uad  decree  of  distrlbutioD,  Alfred  Fubrman, 
as  executor,  and  otbera.  appeal.  Appeals  of 
Alfred  Fubrman,  aa  executor  of  the  estate  of 
Victory,  of  Alfred  Fuhmiau,  as  creditor  of 
said  estate,  and  tbe  appeal  of  the  dty  and 
county  of  San  Frandsco,  dismissed.  On  ap- 
peal of  Alfred  Fubrman  as  executor  of  tbe 
estate  of  Carr,  judgment  affirmed. 

Alfred  Fubrman,  Carl  W.  Mueller,  Percy 
V.  Long,  City  Atty.,  and  Maurice  T.  'DooHng, 
Jr.,  Asst.  City  Atty.,  all  of  San  FraDclsco, 
for  appellants.  Adolphus  E.  Graupuer.  of 
San  Francisco,  for  respondents.  Alexander 
D.  Keyes,  of  San  I<^anelsco,  amicus  curlse. 
Walter  Perry  Johnson,  of  San  Francisco,  for 
devisees  of  Alice  Victory. 

MELVIN,  J.  These  appeals  are  fronl  a  judg- 
ment, order,  and  decree  of  distribution  in  the 
estate  of  William  Joseph  Carr,  deceased.  Al- 
fred Fubrman  appeals  as  executor  of  the  last 
will  of  said  Carr,  as  executor  of  the  last  will 
of  Alice  Victory,  deceased,  and  individually 
as  a  creditor  of  the  estate  of  Victory.  The 
dty  and  county  of  San  Francisco  appeals  as 
a  creditor  of  the  latter  estate. 

William  Joseph  Carr  died  testate  on  De- 
cember 5,  1914.  After  proceedings  duly  bad 
in  that  behalf  Alfred  Fubrman.  Esq.,  an  at- 


torney of  this  court,  was  appointed  executor 
and  qualified.  By  tbe  terms  of  the  will  tbe 
three  sons  of  the  testator,  John  J.,  WtlUam 
T.,  and  Walter  R.  Carr,  were  bequeathed 
each  $1 ;  to  Maud  K.  Carr  there  was  a  be- 
quest of  $250;  and  the  residue  was  left  to 
Alice  Victory,  aunt  of  the  testator,  who  at 
the  time  of  WlUlam  Joseph  Carr's  death  was 
residing  at  the  City  and  County  Relief  Home 
In  San  Frandsco.  On  May  14,  1915,  tbe 
three  sons  of  the  testator  filed  their  petition 
for  contest  of  the  will  after  probate,  alleging 
that  at  the  time  of  making  the  purported 
will  William  Joseph  Carr  was  mentally  In- 
competent to  make  testamentary  disposition 
of  his  property.  The  executor  filed  an  an- 
swer to  this  contest,  and  after  the  matter 
was  at  Issue  trial  was  postponed  from  time 
to  time  until  the  last  day  of  February,  1916, 
when  Mr.  Fubrman,  as  executor,  flied  his 
first  and  final  account  with  an  accompanying 
n^ort  and  a  petition  for  settlement  of  said 
account  and  for  distribution.  In  the  petition, 
after  referring  to  tbe  pending  contest,  he 
used  the  following  language: 

"The  said  executor  has  now  been  informed 
that  said  contestants  desire  to  withdraw  and 
dismiss  said  petition  and  contest— and  -desire  this 
estate  to  be  closed,  because  they  have  effected 
a  compromise  with  the  heirs  of  Alice  Victory, 
deceased,  the  residuary  legatee  (tf  tbe  abovV 
named  deceased." 

It  appeared,  further,  from  the  petition  that 
Alice  Victory^  bad  died  on  tbe  5th  day  of 
June,  1915,  and  that  Mr.  Fubrman  had  been 
appointed  and  bad  qualified  as  executor  of 
ber  estate.  Hearing  of  the  [>etltlon  was  duly 
bad.  At  said  hearing  It  appeared  that  the 
sons  of  William  Jos^A  Carr  bad  altered  in- 
to an  agre«n«it  with  the  two  legatees  of  the 
estate  of  Alice  Victory  deceased,  who  were 
James  Caldwell,  a  nephew,  and  Edward  Fin- 
ley,  a  friend.  By  the  terms  of  this  writing 
it  was  stipulated  that  for  and  in  consldera- 
tlwi  of  the  dismissal  of  the  ecmtest,  the  court 
was  asked  to  distribute  one-half  of  the  assets 
of  the  Carr  estate  to  John  J.  and  Walter  B. 
Carr,  from  which  was  to  be  deducted  ?100  to 
be  paid  In  settlement  of  an  unallowed  portion 
of  an  undertaker's  claim  and  $250,  the  legacy 
to  Maud  K.  Carr.  The  contest  having  been 
dismissed,  tbe  eonrt  made  Its  decree  distrib- 
uting one  half  of  tbe  assets  of  the  estate  of 
William  Joseph  Carr  to  tbe  estate  of  Alice 
Victory,  deceased,  and  the  other  half  to  the 
former  contestants,  subject  to  the  agreed  de- 
ductions. The  court  also  denied  Mr.  Fuhr- 
man's  request  for  extra  comp^isatlon  for  ex- 
traordinary services. 

[1]  Appellant  Fuhrman,  In  his  various  ca- 
padtles,  contends  that  tbe  stipulation  be- 
tween the  contestants  in  the  estate  of  Carr 
and  the  legatees  In  the  estate  of  Victory  Is 
worthless  because  no  power  of  attorney  was 
Introduced  to  prove  the  authority  of  Mr. 
I  Johnson,  who  signed  as  attorney  In  fact  and 
1  at  law  for  Alice  Victory's  braefldatles.  TbSB 
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cootentloQ  Is  nlthont  merit.  If  any  In- 
fbnuatitr  appears  Mr.  Fuhrman  Is  not  In- 
jnred  as  he  does  not  represent  the  persras 
aiHiarently  bound  by  Mr.  Jolinson's  action. 
But  the  decree  affirmattvely  shows  that  Mr. 
Johnson  wos  present  In  court  representing 
his  clients  and  principals  at  the  hearing,  and 
there  was  no  objection  at  that  time  on  the 
part  of  any  one  to  the  manner  or  the-snffl- 
riency'Of  the  proof  of  the  compromise. 

12.  81  It  Is  next  contended  that  the  court 
was  witlioiit  Jurisdiction  to  distribute  the  as* 
sets  of  the  estate  except  as  directed  in  tlie 
will.  This  objection  Is  without  merit.  Al- 
fred Fuhrman,  as  executor  of  the  estate  of 
Carr,  has  no  Interest  in  the  manner  of  dis- 
tribution of  the  assets  of  that  estate.  He  is, 
as  such  executor,  a  party  Indifferent,  and  it 
Is  his  duty  to  deliver  the  residue  of  the  es- 
tate to  the  persons  designated  by  the  court. 
He  Is  a  mere  st-akebolder  of  the  «tate.  Es- 
tate of  Heoly,  13r  Cal.  474-1T8,  70  Pac.  465; 
McCabe  t.  Healy.  138  Cal.  81-00,  70  Pac 
1008;  Estate  of  Murphy.  14S  Cal.  404,  78 
Pac.  960;  Jones  r.  Lauiont,  118  CaL  499.  50 
Pac.  706.  62  Am.  St.  Itep.  251 ;  Estate  of  WU- 
llams,  122  Cal.  76.  54  Paa  3S0.  There  Is  an 
exception  to  this  rule  In  a  case  where  the 
assets  would  be  depleted  by  the  ordered  dis- 
tribution to  such  an  extent  that  the  executor 
could  not  -pay  the  debta  ot  the  estate  or 
where  a  personal  Uabiilty  would  be  Imposed 
upon  him  by  reason  of  his  obedience  to  the 
court's  orders  (Estate  of  Murphy,  supra),  but 
the  exceptiim  does  not  cover  the  case  before 
as.  The  executor  of  the  Estate  of  Carr. 
therefore.  Is  not  a  "party  Interested"  exct^pt 
la  the  appeal  from  that  part  of  the  Judgment 
which  denies  him  comiiensatlun  for  extraor- 
dinary services.  The  personal  services  of  the 
executor  which  wero  outside  of  the  usual 
ones  rendered  In  the  administration  of  an 
estate  consisted  lu  the  drawing  of  an  answer 
to  the  contest  and  lu  aHMjaring  at  certain 
continuances  of  the  hearing.  We  cannot  say 
that  the  court  abused  its  discretion  lu  hold- 
ing tliut  the  «xecutor  was  entitled  to  no  ex- 
tra couipeiisatluu  for  this  work. 

1,4]  As  executor  of  the  estate  of  Victory  or 
as  creiiitur  uf  that  estate  Air.  Fuhmiau  Iius 
DO  steiidliig  ns  an  appellant  from  the  decree 
lu  the  Carr  estate,  nor  bas  the  city  and  coun- 
ty Uie  ritjht  to  api»eal  therein  for  the  reason 
that  tliclr  daiuis  were  not  preaouteQ  nor  liti- 
gated In  the  hoartn;;.  Estate  of  McUermott, 
127  Cal.  450-152,  59  Pac.  783;  lOatate  of 
Crooks.  125  Cal.  45!>,  58  Tac.  89.  They  had 
no  chiinis  asaiust  that  estate,  and  their  ap- 
pearance here  is  Ijnscd  upon  the  assumption 
that  under  no  conditions  could  the  court  dis- 
tribute any  part  of  the  assets  of  the  Carr  es- 
tate except  literally,  as  provided  by  the  will. 
This,  as  wo  have  soon.  Is  erroneous.  The 
court  had  jurisdiction  to  make  the  decree  and 
the  appellants  connected  with  the  estate  of 
Victory  have  no  place  In  the  record  of  the 


Carr  estate.  It  does  not  even  appear  by  aay 
record  whldi  we  are  authorized  to  acc^ 
that  claims  were  allowed  against  the  estate 
of  Victory,  nor  that  said  estate  is  insolvent 
There  is  printed  in  the  transcript  a  certifi- 
cate by  the  clerk  of  the  city  and  county  of 
San  Francisco  that  two  claims  bad  been  al- 
lowed and  approved  by  the  Judge  in  that  es- 
tate, one  in  favor  of  Alfred  Fuhrman  for  $32, 
and  the  other  in  t&vor  of  the  city  and  county 
for  $1,193;  but  there  Is  nothing  to  show  that 
by  pleading  or  otherwise  ^ther  the  indebted- 
ness or  the  alleged  insolvency  of  Alice  Vle> 
tory's  estate  was  ever  called  to  the  attention 
of  the  judge  at  the  hearing  of  the  petition  for 
distribution  In  the  matter  of  the  estate  of 
Carr.  Therefore,  under  the  authorities  last 
above  cited,  we  mnst  hold  that  the  execator 
and  creditors  of  the  Victory  estate  are  not 
"parties  aggrieTOd**  within  the  meaning  tA 
section  938  of  the  Code  of  Clvtl  Procedure. 

nierefore  the  appeals  of  Alfred  Fuhrnuia, 
as  executor  of  the  estate  of  Victory,  of  Al- 
fred Fuhrman,  as  creditor  of  said  estate,  and 
the  appeal  of  the  dty  and  county  of  Ran 
Frnndsco,  are  dismissed.  As  to  Alfred  Fabi^ 
man,  in  fals  capacity  as  execiUor  of  the  es- 
tate of  Carr.  the  Judgment  Is  affirmed. 

We  concur:  HENSHAW,  J. ;  ]X)niGAN.  J. 


ixn  grl  mu 

In  re  BKOWNB'S  ESTATE.  (S.  F.  7857J 
(Supreme  Court  of  California.    June  7,  1917J 

1.  Wiixs  <t=»»I75— Pekatobt  Trust. 

A  will  leavins  the  residue  of  testator's  prop- 
erty to  bis  son,  fiave  and  except  I  desire  that 
be  pay  out  of  said  property"  certain  sum  to 
certain  persons,  did  not  create  a  pneatatj  trtut 
in  favor  of  such  persona. 

[Kd.  Note.— For  other  cases,  see  Wills,  Ceat 
Dig.  SS  1587-1580.] 

2.  Wills  «=>C75— Pbecatost  Trust. 

Precatory  wonls  are  not  to  be  regarded  U 
creatins  a  trust  unless  it  flpi>ear  that  the  testa- 
tor iutended  to  im|>o8e  an  iin|>eriitive  oblijntioB 
and  to  exclude  tlic  exercise  of  discretian  on 
the  part  of  the  person  to  whom  the  recummenda* 
tory  words  are  ail<ire88ed. 

[Ed.  Note.— For  other  cases,  see  WU1«  Ceat 
Dig.  SS  1687-1580.1 

3.  Wills  €=>n7,'>— Precatobt  Tri'st. 

Where  testator's  deitire  that  certain  snms  be 
jriven  to  certain  pcrwms  is  expressod,  not  to 
his  executor,  but  to  oue  of  the  beneticiaries  un- 
der his  will,  it  may  be  regarded  only  as  a  mm 
request,  and  not  as  partBLklng  of  the  nature  w 
a  command. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S3  1S87-15S9.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Thomas  H. 
Browne,  deceased.  From  a  portion  of  de- 
cree of  distribution,  Cora  McGarvey  ana  an* 
other  appeal.  Affirmed. 
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R.  F.  Mogan  end  M.  M.  Getz,  both  of  San 
Francisco,  for  appellants.  SuIUvan  &  Sulll- 
ran  and  Theo.  J.  Bocbe,  of  San  Francisco,  for 
respondent, 

MELVIN,  J.  Oora  JfcGarrey  and  Edith 
Johns  appeal  from  thnt  portion  of  the  decree 
of  dlstrihutlon  by  which  the  entire  residue 
of  the  estate,  consisting  of  about  $32,200, 
wna  distributed  absolutely  to  Clarence  W. 
Bpowup.  a  son  of  the  testator;  the  theory 
and  contention  of  appellants  being  that  the 
win  of  Thomas  n.  Browne  created  a  prec- 
ator>*  trust  In  their  favor. 

In  the  will,  after  making  In  direct  and 
positive  language  eight  certain  specific  be- 
quests to  his  collateral  relatives,  the  testa- 
tor u«ed  the  following  language: 

"All  the  rest  and  residue  of  my  proiwrty  of 
every  kind,  chnracter  and  nature  wbat!<oever, 
whether  real  or  persona),  I  give  and  bequeath 
uuto  my  beloved  son.  Clarence  W.  Browne,  snve 
and  except  I  desire  that  he  pay  out  of  said  prop- 
erty to  Miss  Cora  MeOar\-ey,  the  sum  of  two 
hundre<l  dollars  ($200.00),  and  to  Miss  Edith 
Johns  the  sum  of  two  hundred  dollars  ($200.00).'* 

[1-81  Clearly  the  words  above  quoted  are 
not  sufficient  to  create  a  precatory  trust  In 
fOTor  of  the  appellants.  Whatever  may  be 
the  rule  elsewhere,  "It  Is  the  settled  law  In 
California  that  precatory  words  are  not  to 
be  regarded  as  creating  a  trust  unless  it 
appear  that  the  testator  Intended  to  Impose 
an  impemtlve  obligation  and  to  exclude  the 
exercise  of  discretion  on  the  part  of  the  per- 
son to  whom  the  recommendatory  words  are 
addressed."  Estate  of  Purcell,  167  Cal.  170- 
179.  138  Pac.  704,  705.  This  rule  Is  derived 
from  and  supported  by  numerous  authorities, 
including  Estate  of  Mitchell,  160  Oal.  OlS, 
117  Pac.  774;  Estate  of  Marti.  132  Col.  666, 
61  Pac.  064,  64  Pac.  1071;  and  Kauflfinan  v. 
Grles.  141  Cal.  205,  74  Pac.  846.  It  Is  to 
be  obsert-ed  that  the  testator's  desire  Is  ex- 
pressed not  to  his  executor,  but  to  one  of  the 
beneficiaries  under  his  will.  Under  such  cir- 
cumstances It  may  only  be  regarded  as  a 
mere  request,  and  not  as  partaking  of  the 
nature  of  a  command.  Estate  of  Marti, 
supra  ;  Estate  of  Pforr,  144  Cal.  121,  77  Pac. 
825. 

The  Judgment  of  final  distribution  from 
wblcli  the  appeal  Is  taken  Is  affirmed. 

We  concur:  HEXSHAW.J.;  LORIGAN,J. 
<175  Cal.  377) 

CAMEROX  7.  An  QVOXG  et  al.   (S.  F.  7202.) 

(Supreme  Court  of  California.    June  7,  1017.) 

1.  PLEAonvo  ®=93n0(l)  —  Intervention  — 
Election  Betwken  Causes  op  Ac.  ion. 
I'ndcr  Glide  Civ.  Proc.  8  441.  as  to  plending 
several  defenses,  which  applies  as  well  to  diffcr- 
CDt  counts  in  a  complaint,  and  section  427, ' 
Bubd.  S,  permitting  joining  causes  of  action 
crowing  out  of  the  same  transaction,  intervener 
ra  ejectment  need  not  elect  between  two  can<;e8 
of  action  in  liis  intervention  complaint,  both 
asserting  adverse  possession,   the  second  de- 
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tailing  the  manner  la  which  Intervener  entered 

and  occupied,  and.  In  addition  to  prayer  for  de- 
cree of  the  fee,  asking  for  alternative  relief  by 
inyment  oC  intervener's  mortgage  thereon  and 
taxes  paid. 

(Ed.  Note; — FV>r  other  cases,  see  Pleading, 
Cent  Dig.  f{  1100,  1200,  1203,  1201.] 

2.  EXEOnURe  ANO  AnUINISTRATOBS  «=9444(1) 
-iNTEBVENTION— Com  PLA I  NT. 

In  ejectment  by  executor,  where  the  com- 
plaint fully  avers  plaintiff's  status  as  executor, 
liucb  status  need  not  be  averred  in  iutcrveution 
cumplaiut;  the  latter  complaint  being  essential- 
ly defensive  to  plaintiff's  claim  of  title. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  IS  1813,  1814, 
1837-1841.1 

3.  EJSCT11E.NT  e=»50— Inter  vEHTioN— Plead - 

INO. 

In  ejectment  by  an  executor,  an  intervener 
alleging  adverse  possession  under  mortgage  need 
not  plead  compliance  with  Code  Civ.  I'roc.  SS 
1493,  1500,  as  to  presenting  claims  against 
eutates,  he  not  suing  the  executor's  estate  upon 
the  mortgage  notes,  although  asking  for  alterna- 
tive relief  that  they  be  paid  aa  a  condition  of 
his  surrender  of  possession. 

[Ed.  Xute.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  130, 145.] 

4.  Appeal  and  Ebbob  «=s»8G7<3)— Scope  oP 

ItEVIKW— iHSCFFIOJENCTf   OF  COMPLAINT. 

The  alleged  insutficiency  of  complaint  in 
inter\'entioo  may  not  be  considered  on  appeal 
from  order  denying  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3470.] 

6.  Appeal  and  Ebbob  ^=>1050(1)— Haeicless 
Error— Admission  of  Evidence. 
'rhe  admission  in  evidence  of  an  assignment 
of  mortgage  executed  by  one  purporlinjE  to  act 
aa  attorney  in  fact,  without  proof  of  bu  power 
of  attorney,  was  not  prejudicial  where  no  suffi- 
cient objection  was  made  to  failure  formally  to 
prove  such  authority,  and  It  appeared  that  the 
assignment  had  been  executed  and  acknowledged 
in  due  form  before  a  notary  public 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  I>ig.  U  1068,  1060,  4153.  41&7.] 

6.  Evidence  €=3.>77— Testiuony  at  Fobukb 
Trial— Abslnce  of  'NVitness. 

Under  Code  Civ.  Ftoc.  {  ItiiO,  subd.  8,  al- 
lowing proof  of  the  testimony  in  former  action 
between  the  parties,  of  a  witness  out  of  the 
state,  it  was  nut  abuse  of  discretion  to  admit 
transcript  of  testimouy  at  such  former  tiiftl  of 
a  Chinaman,  where  another  Chinaman  testified 
that  such  witness  had  departed  fur  China  nine 
years  before,  although  the  latter  admitted  that 
he  was  merely  told  uf  the  furmer'a  departure. 

[Ed.  Note.— t^ir  other  cases,  see  Evidence, 
Cent  Dig.  I  2406.] 

7.  MoBTOAQKs  ®=>214  —  Consent  of  Mobt- 

QAdOB  TO  MoBTUAUEE'S  I'UBSESSION. 

That  assignee  of  mortgages  was  put  in  pos- 
session of  tl)e  mortgaged  laud  by  the  assigning 
second  mortgagee  In  1^05,  and,  aa  onuer  and 
holder  of  the  two  mortRages,  which,  together 
with  the  fissiEument,  were  of  record,  openly 
held  it  personally  or  by  tenants  until  commence- 
ment of  ejectment  in  10U3,  suf&ciently  showed 
the  mortgagor's  consent  to  such  possession. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  402-4i)0.1 

8.  MOBTQACEB  <^214 — CONSENT  OF  MOBTQAO- 

OB  10  -Mobtoaoee's  Possession. 
Consent  of  the  mortgagor  to  possession  of 
the  mortgjiKed  premises  by  the  mortgagee  may 
be  shown  by  circumstances  as  well  as  by  direct 
evidence  of  formal  and  declared  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  l>ig.  Si  402-490.] 
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8.  MOBTOAGEa  9S318S— PoaSEBSZON  BT  MOBT> 
QAQEB. 

If  a  mortgagee  obtain  possesdon  in  any 
peaceful  mode,  ue  may  retaia  it  againat  the 
mortgagor  or  the  latter's  assignee  uutiTUie  mort- 
gage debt  is  paid. 

[Ed.  XotCL— For  otlier  cases,  seo  Mortgages, 
Cent  Dig-  H  469.  471-17S,  479-481.] 

10.  Mortgages  «=9213  Ejectment  bt 
mortoagob  aoainst  mobtoagee. 

Unless  tlie  mortgage  debt  is  paid,  a  mort- 
gagor may  not  maiotuiQ  ejectment  against  his 
mortgagee  who  has  obLaioed  possession  of  the 
mortgaged  premises  in  a  peaceful  mode. 

[CM.  Nota— For  other  cases,  aee  Mortgages, 
Cent.  Dig.  gS  4&i-^yi.  15TU.] 

11.  Pleading  ©=»236(2)— amendment. 
Under  Code  Civ.  P'rw.  f  472,  as  to  ameod- 

menbs  of  course,  it  was  not  abuse  of  discretion 
to  refuse  to  plaiutiff  in  ejectment  permission 
to  amend  his  answer  to  coinpluint  in  intervea- 
tioo  to  plead  limitations  and  that  there  hnd  been 
no  accounting  by  intervener  fur  rents  and  prof- 
its of  the  property ;  the  motion  coming  after 
the  cause  bad  been  in  litigation  many  years 
and  had  once  been  considered  on  appeal. 

[Ed.  Note— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  601.] 

12.  Appeax.  and  Ebbob  101 0(1)— Suffi- 
ciency OP  SuppoBT  BT  Findings. 

Wbere  there  are  clear  and  sustained  findings 
£o  Uphold  the  judgment,  this  ia  sufticient,  not- 
withstanding iosudicieucy  of  eridence  to  sus- 
tain uuuiaterial  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  aU79-^081,  4024.J 

13.  Appeal  asd  Ebbob  «=:>231(8)— Specuio 
Objection. 

Plaintiff  in  ejectment,  in  appealing  from 
iudgmeut  making  certain  mortgo^s  a  lion  on 
his  property,  could  not  for  the  hrst  time  urge 
lack  of  formal  evidence  of  their  nonpayment, 
where  his  siwcifications  of  error  failed  to  recite 
in  what  particulars  the  hndiiigs  of  ounpayment 
were  ioKiitticient,  and  the  cause  bad  evidently 
been  tiied  on  the  theory  the  mortgages  had 
not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  1439;  Trial,  Cent  Dig.  1  194.] 

14.  Appeal  AND  Ebbob  4s»SB7(4)— Findings. 
The  objection  that  a  finding  is  not  one  of 

fact,  but  a  conclusion  of  law,  cannot  be  raised 
on  appeal  from  an  order  denying  motion  tor 
new  trial. 

[Ed.  Note^For  other  cases,  see  AptKial  and 
Error,  Cent  Dig.  S 

15.  Appeal  and  Ebeob  tg=3867(4)— Scope  of 
Review— -Conclusions  op  Law  Not  Sup- 
fobted  bv  findings. 

Contentions  that  certain  conclusiooB  of  law 
are  not  supported  b<i'  the  Hudings  are  not 
available  to  one  appealing  from  denial  of  motion 
for  new  trial;  be  not  having  proceeded  under 
Code  Civ.  Proc.  §§  603,  003^.  as  to  motions 
to  vacate  judgment  because  condusioDs  of  law 
are  not  supported  by  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  34t;l.] 

Department  2.  Appeal  from  Superior 
Court  Fresno  County ;  H.  Z.  Austin,  Judge. 

Action  by  Ashley  D.  Cameron,  executor, 
against  Ah  Quong;  Chin  Shin  intervening. 
From  denial  of  plalntilt's  motion  for  new 
trial,  he  appeals.  Affirmed. 


Welles  Whitmore,  of  San  Francisco,  for  ap- 
pellant. F.  U.  Short  and  F.  El  Cook,  both 
of  Fresno  (Carl  E.  Lindsay,  ot  Fnsno,  of 
counsel),  for  respondents. 

MELVIN,  J..  Plaintiff  appeals  from  ao 
order  denyitig  his  motion  for  a  new  trtaL 

This  is  the  second  appeal  In  this  case^  the 
first  having  been  dedded  by  the  District 
Court  of  Appeal  of  the  Second  District  (Cam- 
eron y.  Ah  Quong,  8  Cal.  App.  310,  96  Pac 
1025).  The  Issues  as  originally  framed  and 
the  Judginfflit  given  are  thus  set  oat  in  the 
opinion  of  the  District  Court  of  Appeal: 

"Action  in  ejectment    The  plaintiff  alleges 

ownership  of  the  lands  in  dispute  and  ouster  by 
the  defendant  and  prays  for  restitution  of  said 
premiiies,  for  damages  for  withholding  the 
same,  and  for  the  sum  of  $1,750  as  the  vatue 
of  the  rents  and  profits  from  January.  1S9S^  to 
and  Including  a  portion  of  the  year  1903. 

"Tho  defendant,  -Ah  Quong,  answering  the 
complaint,  specifically  denies  the  material  aver^ 
incuts  thereof,  and  then  pleads  the  bar  of  the 
statute  of  limitations. 

"Chin  Shin  intervened,  and  as  a  first  cause  of 
action  sets  up  titlo  to  the  lands  in  dispute  bj 
adverse  possession,  and  alleges  that  the  ^defend- 
ant.  Ah  Quong,  holds  possession  of  the  same  as 
his  tenant;  and  as  a  second  cause  of  action  in- 
tervener allegc<s  that  he  is  the  owner  of  two 
certain  mortgages  subsisting  against  the  prem- 
ises, and  of  which  he  acquired  ownership  by  pur- 
chase from,  and  assignment  by,  the  respectiTe 
mortgagees,  and  that  by  reason  of  his  said  own- 
ership of  said  mortgages  the  'plaintiff  is  not  en- 
titled to  the  judgment  in  this  action  prayed  for 
by  htm,  or  to  any  relief  whatever.' 

"The  plaintiff  interposed  an  answer  to  the 
first  cause  of  action  set  out  in  intervener's  com- 
plaint denying  in  detail  the  material  allega- 
tions thereof,  and  moved  to  strike  out  the  sec- 
ond count  in  said  complaint  on  the  ground, 
among  others,  that  it  'does  not  allege  posses- 
sion or  right  of  possession.'  The  court  refused 
to  grant  the  motion  to  strike  out  the  alleged 
second  cause  of  action,  and  the  plaintiff  made 
no  answer  thereto. 

"Upon  the  issues  thus  made  up,  a  trial  was 
had,  and  a  judgment  rendered  that  the  plaintiff 
is  the  owner  and  entitled  to  the  possession  of 
the  lands  in  controversy,  and  that  be  be  given 
possession  thereof,  'provided  that  before  lie  sball 
be  entitled  to  have  actual  possession  or  occu- 
pation of  said  lands  and  premises,  or  any  part 
thereof,  or  any  right  to  any  writ  or  process  out 
of  this  court  to  place  bim  in  poeseaidon  there- 
of, be,  said  plaintiff,  shall  first  pay  to  said 
intervener,  said  Chin  Shin,  the  full  amount  of 
the  principal  sums  and  accrued  interest  due  to 
said  intervener  under  the  terms  and  provisioais 
of  said  two  mortgages  owned  by  said  intervraicr 
and  as  set  forth  m  the  findings  of  the  court  here- 
in,' etc." 

The  original  judgment  was  reversed  solely 
because  the  Intervener  failed  to  allege  pos- 
session of  the  property  which  was  the  sub- 
ject of  the  lltiga:tIon. 

When  the  cause  went  to  the  superior  court 
for  another  trial  the  Intervener  filed  his  third 
amended  complaint  in  Intervention  In  wlilch 
It  was  alleged  that,  with  the  consent  of  the 
mortgagors,  the  Intervener  more  than  five 
years  prior  to  the  commencement  of  this  ac^ 
tlon  Altered  into  and  contlnuonsljr  has  since 
held  possesslOD  of  the  land  in  diapnte,  tliat 
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he  has  cnlttratecl  It,  and  tbat  be  has  paid, 
satisfied,  and  discharged  all  taxes  upon  It. 
His  pleading  contains  the  further  averment 
that  he  held  the  properly  under  an  agreement 
with  the  mortgagors  that  his  possession 
should  remain  undisturbed  until  the  payment 
and  satisfaction  of  the  mortgages,  and  that, 
if  the  said  mortgages  should  not  be  paid 
and  satisfied,  the  Intervener  should  have, 
hold,  and  possess  for  himself  the  fee  simple 
to  the  property. 

Like  its  predecessors,  this  amended  com- 
plaint Included  a  plea  of  title  by  adverse  pos- 
session in  the  second  cause  of  action,  and 
In  the  setting  forth  of  both  causes  it  was 
averred  tbat  defendant  Ah  Quong  occupied 
the  premises  as  the  intervener's  tenant. 

The  plaintiff  answered  the  third  amended 
complaint  in  intervention,  denying  the  alle- 
gations therein  contained  with  respect  to  pos- 
sesion, and  making  other  denials  which,  as 
respondent  Insists,  were  so  ambiguous  as  not 
to  be  real  traverses  of  the  averments  which 
they  were  designed  to  meet — a  contention 
which  we  will  have  occasion  to  discuss  fur- 
ther. 

The  second  trial  resulted  in  a  Judgment 
that  plaintiff  was  not  entitled  to  recover  any 
sum  whatever  against  defendant  or  inter- 
vener by  way  of  rents,  profits,  or  damages, 
that  the  intervener  was  entitled  to  have  paiil 
to  him  the  sums  of  $1,000  and  $2,500,  with  in- 
terest on  two  certain  notes  secured  by  two 
described  mortgages,  and  that  he  be  main- 
tained in  full  possession  of  the  property  un- 
til such  payment  and  all  of  it  be  made,  it 
was  further  adjudged  that  plaintiff  should 
bare  and  recover  possession  of  the  land  in 
controversy  provided  he  should  first  pay  to 
the  intervener  the  sums  of  money  and  inter- 
est thereon  due  under  the  terms  of  said  mort- 
gages. 

[1]  Appellant  says  that  the  two  causes  of 
action  pleaded  in  the  third  amended  com- 
plaint Id  Intervention  are  antagonistic,  and 
that  intervener  should  have  been  compelled  to 
elect  upon  which  of  them  be  intended  to  de- 
pend. Two  motions  seeking  to  have  the  court 
require  such  election  were  made  by  appel- 
lant. Both  were  denied  by  the  court,  and 
these  rulings  were  correct.  The  two  causes 
of  action  which  were  pleaded  were  not  so 
antagonistic  as  to  require  the  Intervener  to 
reject  one  of  them  before  trial  or  previous  to 
Judgment.  In  the  statement  of  each  cause 
of  action  the  intervener  asserted  that  he  had 
acquired  title  by  adverse  possession,  but  in 
the  second  be  set  forth  in  detail  the  man- 
ner in  which  he  obtained  entrance  to  the 
property  and  maintained  his  occupancy  there- 
of. Be  asked  for  Judgment  decreeing  that 
he  was  the  owner  in  fee,  but  there  was  an 
alternative  prayer  that,  if  plaintiff's  right  to 
recovery  of  the  land  should  be  found  to  exist, 
the  court  should  Impose  as  a  condition  to  in- 
tervener's surrender  of  the  property,  the  pay- 
ment bv  the  plaintltr  of  the  amounts  due  on 
tlie  notes,  eecured  by  the  mortgages,  and  the 


reimyment  of  the  taxes  which  the  tnterrener 
had  paid.  Clearly  the  two  causes  o^  action 
arose  out  of  fbe  same  transaction,  and,  even 
if  they  were  antagonistic,  the  pleading  would 
be  governed  by  the  provisions  of  se<?tlon  441, 
Code  of  ClvU  Procedure.  It  is  true  that  the 
cited  section  treats  of  the  setting  forth  of 
inconsistent  defenses,  but  the  same  rule  baa 
l>een  held  to  apply  to  different  counts  In  a 
complaint  Stockton  Combined  Harvests  A 
Agricultural  Works  v.  Glens  Fulls  Insurance 
Co.,  121  Cal.  167-171,  53  Pac  565;  The  Code 
also  expressly  permits  the  Joining  of  causes 
of  action  growing  out  of  the  same  transac- 
tlon  (section  427,  subd.  8,  Code  Civ.  Proc.), 
and  election  will  not  be  ordered  by  the  court 
In  such  cases.  Remy  v.  Olds,  4  Cal.  Unrep. 
Cas.  240,  34  Pac  216,  21  L.  R.  A.  645;  Es- 
trella  Vineyard  Co.  v.  Butler,  125  Cal. 
234,  57  Pac.  980;  Tanforan  t.  Tauforan,  158 
Pac.  700-711. 

(2-4]  Appellant  asserts  that  the  pleading  at 
Inten'ener's  second  pause  of  action  is  of  no 
validity  because  said  complaint  In  Interven- 
tion does  not  aver  the  presentation  for  al- 
lowance to  Cameron's  executor  of  a  claim, 
based  upon  the  two  mortgages  nor  the  re- 
jection of  such  a  claim,  and  because  there  is 
no  all^atlon  of  Annie  L.  Cameron's  death 
and  the  qualification  of  Ashley  D.  Cameron 
as  executor  of  her  will.  The  second  conten- 
tion is  unsound  because  the  appellant  fully 
averred  his  status  as  an  executor  In  his 
own  pleading  by  which  this  action  was  Inau- 
gurated, and  is  scarcely  becomes  him  to  com- 
plain of  the  absence  of  a  similar  allegation 
from  the  complaint  In  intervention  which  In 
its  essence  is  defensive  to  appellant's  asser- 
tion of  title  in  and  right  to  possession  of  the 
land.  There  is  no  merit  in  the  argument  that 
respondent  had  no  standing  as  a  litigant  Id 
such  an  action  as  this  until  and  unless  he 
had  complied  with  the  provisions  of  section? 
1493  and  1500  of  the  Code  of  Civil  Procedure. 
The  Intervener  has  not  sued  for  nor  has  he 
obtained  Judgment  against  the  estate  of 
Annie  L.  Cameron,  deceased,  upon  the  promis- 
sory notes  set  forth  in  his  pleadings,  nor  has 
he  asked  or  obtained  a  decree  foreclosing  the 
mortgages.  On  the  contrary,  the  executor 
of  that  estate  has  a  Judgment  against  inter- 
vener, entitling  said  executor  to  possession 
of  tbe  land  in  controversy  when  he  shall  do 
equity  by  paying  the  amounts  due  on  the 
mortgages.  There  was  no  demurrer  to  the 
complaint  In  intervention,  and  the  cause  was 
evidently  conducted  upon  the  same  theories 
of  the  respective  litigants  as  those  which  ap- 
peared in  tbe  original  trial.  Besides,  the  al- 
leged insufficiency  of  the  complaint  may  not 
be  considered  on  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial.  Brison  v. 
Brison,  00  Cal.  323,  27  Pac.  186;  Bode  v. 
Lee,  1CX2  Cal.  583.  36  Pa&  036;  Bauer  v.  Fay, 
128  Cal.  523,  61  Pac.  00;  Swift  v.  Occidental 
Mining  &  Petroleum  Co.,  141  Cal.  161,  74 
Pac.  700;  Cobum  v.  California  Portland 
Cement  Co.,  144  CaU  81.  77  Pac  771«  Sharp 
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T.  Bovle,  142  Cal.  482,  76  Pac,  62;  Bell  v. 
Sontbem  Padflc  Bailroad  Ca,  144  Cal.  560- 
862.  77  Pac.  1124. 

[I]  Appellant  calls  special  attention  to  tbe 
alleged  error  In  admitting  io  evidence  the 
purported  Rsslgnment  of  the  mortgage  for 
$1,000  (dven  by  M.  J.  and  J.  W.  Loymance  to 
William  Frtsbte  Lewis;  Tbe  assignment  of 
this  mortgage  to  Chlu  Sbln  bears  the  name  of 
"William  IfMsble  Lewis,  by  Irving  C.  uewla, 
his  attorney  in  fact."  Appellant  insists  that 
the  asdgnment  was  not  admlsstble  uuUl 
after  proof  of  tbe  existence  of  Irving  O. 
Ijewis'  power  of  attorney  from  William  Fria- 
ble Lewis.  When  the  instrument  with  the  as- 
signment was  offered  this  objection  was  not 
made.  Appellant  did  object  on  the  ground 
of  irrelevance,  etc.,  and  on  the  further  ground 
"that  It  does  not  appear  to  be  an  assignment 
by  William  FrlsUe  Lewis.  It  appears,"  said 
counsel,  "to  be  an  assignment  by  William 
Frisbie  Lewis  by  Irving  C  Lewis,  his  attor- 
ney in  fact."  That  is  Just  what  it  appeared 
to  be,  and  counsel's  objection  did  not  amount 
to  an>'thlng  more  than  the  statement  of  an 
obvious  fact  He  made  no  objection  based 
upon  failure  formally  to  prove  Irving  O. 
Lewis'  authority  to  act  as  attorney  in  fact. 
It  did  appear,  however,  that  the  assignment 
bad  been  executed  and  acknowledged  in  due 
form  before  a  notary  public  Under  these 
circumstances  we  cannot  see  that  appellant 
was  injured  by  the  court's  ruling. 

Appellant's  counsel  discusses  in  his  brief 
certain  alle^ced  errors  In  connection  with  the 
trial  of  the  first  cause  ot  action,  hut,  as  the 
court  found  against  respondent  upon  his  al- 
leged title  by  prescription,  these  matters  have 
become  immaterial  to  the  discussion  of  the 
pending  apeal. 

Nor  was  the  appellant  Injured  by  the  ad- 
mission In  evidence  of  the  power  of  attorney 
from  respondent  to  Chin  Bock  Guy  and  Chin 
Kin  Tow.  After  calling  attention  to  the  fact 
that  this  power  of  attorney  was  not  used  by 
Chin  Bock  Quy  In  leasing  tbe  premises  to  the 
defmdant,  Ah  Quong,  counsel  asserts  that 
Its  admlsdon  In  evidence  was  prejudicial 
error  without  explaining  why.  There  was  no 
serious  error  in  Its  admission. 

[S]  The  court  permitted  tbe  Intervener  to 
read  in  evidence  the  transcript  of  tbe  tes- 
timony given  at  the  former  trial  by  Ah  Quong. 
Apiwltant  specifies  this  as  error  upon  tbe 
ground  that  the  proper  foundation  for  the  In- 
troduction of  this  testimony  was  not  laid. 
The  only  witness  uixm  the  subject  of  Ah 
Quong*s  departure  was  Joe  Dun,  who  upon 
direct  examlnaUon  testified  positively  tliat 
Ah  Quong  was  In  China.  On  cross-examina- 
tion he  said  that  Ah  Quong  had  departed  for 
China  nine  years  before.  Witness  admitted 
that  he  neither  accompanied  Ah  Quong  nor 
saw  him  go  on  board  tbe  boat,  but  was  told 
of  his  departure.  While  tbe  proof  of  the 
absence  of  tbe  witness  from  the  state  was 
not  very  strong,  we  cannot  say  that  it  was 
entirely  insufficient  to  Justify  the  ruling  ad- 


mitting the  testimony.  No  absoliite  nie 
may  be  stated  with  reference  to  the  anffl- 
ciency  of  the  showing  required  to  Justify  the 
introduction  of  a  deposition  or  of  testimony 
glvn  at  a  former  trial.  13  Cyc.  900.  We 
cannot  say  that  the  court  abused  Its  discre- 
tion in  admitting  the  testimony  upou  the 
proof  of  absence  offered  under  the  authority 
given  by  the  eighth  suhdivlslon  of  section 
1670  of  the  Code  of  ClvU  PrDcednre. 

I7-1S]  The  substance  of  appellant's  motion 
for  nonsuit,  which  was  denied  by  the  court, 
was  the  asserted  failure  of  intervener  to 
show  that  he  was  in  possession  of  the  prop- 
erty with  the  consent,  approval,  and  knowl- 
edge of  plaintiff.  Tbe  motion  was  prc^rly 
denied  because  the  evidence  was  amply  suffl- 
lAent  to  show  such  possession.  Intervener 
was  put  in  possession  by  Mr.  Chapman,  one 
of  the  mortgagees,  in  1893.  He  took  the  land 
as  owner  and  holder  of  tbe  two  morigages, 
which,  t(^tber  with  the  assignment  were  of 
record,  and  personally  or  by  tenants  be  held 
the  land  openly  until  the  commencement  of 
this  action  In  1003.  Consent  of  the  mort- 
gagor may  be  shown  by  drcumstanoes  as 
well  aa  by  direct  evidence  of  formal  and  de- 
clared acquiescence,  and  it  was  fully  proven 
her&  If  a  mortgagee  obtain  possession  la 
any  peaceful  mode,  he  may  retain  It- against 
tbe  mortgagor  or  the  lattur's  assignee  untU 
the  mortgage  debt  is  -paid.  Cooke  v.  Cooper, 
18  Or.  142,  22  Pnc  945,  7  L.  R.  A.  273.  17 
Am.  St  Rep.  700.  And  In  CallComla  it  la 
settled  that  a  mortgagor  may  not  maintain 
ejectment  against  bis  mortgagee  unless  tbe 
debt  Is  paid.  Spect  v.  Spect.  88  Cal.  437- 
443.  26  Pac.  203,  13  L.  R.  A.  137.  22  Am.  St 
Rep.  314:  Faxon  v.  All  Persons,  166  Cat.  707- 
720.  137  Pac.  910,  U  a  A.  1916B.  1200: 
Raggio  v.  Pnlmtag.  155  Oal.  707, 103  Pac.  312. 
These  and  other  authorities  to  the  same  ef- 
fect were  discussed  in  the  opinion  in  Cam- 
eron V.  Quong.  supra  (tbe  former  appeal  la 
this  case  decided  by  the  District  Conrt  of 
Appeal),  and  the  court  stated  that  the  evt 
dmce  appeared  clearly  to  disclose  that 
the  equities  of  the  case  were  decidedly  with 
the  intervener.  Our  examination  of  this 
record  brings  us  to  the  same  conclusion. 

1 11 1  Appellant's  counsel  applied  during  the 
trial  for  permission  to  amend  his  answer 
pleading  the  statute  of  limitations  and  set- 
ting up  tbe  fact  that  there  had  been  no  a& 
counting  for  the  rents  and  profits  of  the 
property.  The  motion  waM  takoi  under  ad- 
visement and  was  never  tbe  subject  of  a 
formal  ruling  by  the  court  But  even  if 
we  sbould  regard  tbe  court's  failure  to  act 
as  tantamount  to  a  denial  of  the  motion, 
we  cannot  say  that  tbe  court  abused  Its  dis- 
cretion by  such  denial,  because  the  motion 
came  after  tbe  cause  had  been  in  litiga- 
tion for  many  years  and  bad  once  been  con- 
sidered on  appeal.  Section  472,  Code  of  Civ- 
il Procedure,  did  not  give  appellant  a  right 
to  file  such  an  amendment  as  of  conrse. 
Hanha  t.  Union  VeifiUzer  Company,  161  CaL 
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S8t,  91  Paa  883.  Then  being  no  pleading 
bjr  wbldi  an  acconntli^  of  rents  and  profits 
by  Intervener  was  demanded.  It  follows  tbat 
tbe  court  did  not  err  by  feUlns  to  decree 
stKb  an  acconnting. 

{1t1  Insufltetency  of  tbe  evidence  to  sustain 
certain  of  tbe  findings  Is  spedfled  by  appel- 
lant. Most  of  tbem  are  inunateilal  findings 
Dpon  whicb  tbe  Judgment  does  not  rest  For 
,  example,  let  us  take  tbe  findings  that  the 
amount  of  rents  and  profits  from  1S98  Is  not 
tbe  sum  alleged  or  any  other  sum,  and  that 
the  taxes  were  paid  by  the  Intervener.  These 
were  not  material  to  the  Judgment  as  ren- 
dered. While  some  of  tbe  Criticized  flndlaga 
may  be  characterized  as  "lame  and  incon- 
clusive," there  are  clear  and  sustained  flDd- 
Ing  to  uphold  tbe  Judgment  Such  support  la 
sufficient  American  National  Bank  v.  Don- 
nellnn.  170  Cal  0-15,  148  Pac  1$& 

[13]  For  the  first  time  on  appeal  the  argu- 
ment Is  made  that  no  evidence  was  offered 
at  the  trial  regarding  tbe  nonpayment  of  tbe 
two  mortgiiges.  The  complaint  In  interven- 
tion positively  alleges  nonpayment,  and  the 
denial  Is  only  upon  information  and  belief. 
The  cause  was  evidently  tried  upon  tbe 
theory  that  tbe  mortgages  had  not  been  paid. 
But  appellant  may  not  take  advantuge  of 
any  alleged  lack  of  formal  evidence,  of  non- 
payment because  bis  specifications  of  error 
foll  utteriy  to  recite  in  what  particulars  the 
findings  of  nonpayment  are  Insufficient  Hell- 
briMi  V.  Kings  River,  etc,  Ca,  76  Cal.  11,  17 
Pac.  933;  Green  v.  Oreen,  103  Gal.  108. 87  Pac. 
188;  Parker  v.  Reay.  70  Cal.  103, 18  Pac.  124 ; 
Anthony  v.  JUlson,  83  Cal.  29&-290,  23  Pac. 
419;  Wise  V.  Wakefield,  118  Cal.  107-109, 
SO  Pac.  310;  De  Molera  v,  Martin,  120  Cel. 
544,  52  Pnc.  825. 

[14]  There  was  a  finding  that  In  1899  Chin 
Shin  b^an  an  action  to  foreclose  the  mort- 
gnge  for  12,500,  that  In  1002  a  Judgment  of 
dismissal  was  made  and  entered  therein,  but 
tbftt  said  Judgment  was  not  a  final  adjudi- 
cation of  the  rights  of  tbe  parties.  That 
there  was  such  an  action  and  that  It  was 
dismissed  for  failure  to  prosecute  and  be- 
cause summons  was  not  served  within  three 
years  from  the  commencement  thereof  were 
facts  appearing  In  evidence.  The  finding  Is 
attacked,  however,  as  being  not  one  of  fact, 
but  a  conclusion  of  law.  Even  If  It  be  con- 
ceded that  this  Is  a  conclusion  of  law  which 
Is  Improperly  labeled  a  finding.  It  Is  not  for 
that  reason  vulnerable  to  attack  on  appeal 
from  an  order  denying  a  motion  for  a  new 
trial. 

Ill]  The  contentions  that  certain  conclu- 
sions of  law  are  not  supported  by  the  find- 
ings are  not  available  to  plaintiff  on  this  ap- 
peal; for  be  did  not  proceed  under  the  pro- 
visions of  sections  663  and  663J^  of  the  Code 
of  Civil  Procedure.  Shafer  v.  Imcj,  121  Cal. 
574,  54  Pac.  72;  Patch  v.  Miller,  125  Cal. 
240,  57  Pac.  080;   Swift  v.  Occidental  Min- 


ing and  Petroleum  Company.  141  GoL  1<SU  74 
Pac  700. 

Tbe  order  denying  appellant's  motion  for 
a  new  tilal  la  affirmed. 

We  concur:  HBNSHAW,  J.;  LORIOAN,  J. 


  (175  Cal.  3»1) 

WINCHESTER  v.  WINCHESTER. 
(Sac.  2262.) 

(Supremi>  Court  of  California.    June  8,  1917. 
Rehearing  Denied  July  S.  1017.) 

1.  Hushakd  and  Wife  ^»ail"(l)— Commuki- 
TT  Peopebit  —  Conveyance  Without 
Wife's  Consent. 

Under  tbe  direct  provisions  of  Civ.  Code, 
S  172,  a  husbaod's  deed  of  commuoity  property, 
made  without  consideration,  is  not  biodiug  upoa 
bis  wife. 

[Ed.  Note.— For  other  caFes,  see  Unsband  and 
Wife,  Cent  Dig.  f$  806,  929.  930,  9;J6.1 

2.  Evidence  ^s>390(5)  —  Pabol  Evidence— 
Deed. 

While  parol  evidence  is  admissible  under 
Code  Civ.  Proc  S  1962.  subd.  2,  to  prove  a 
deed's  real  consideration,  yet  it  is  ioatlniiBsible 
to  show  that  a  deed  pasung  tbe  fee  title  on  its 
face  was  intended  to  reserve  certain  roots  to  th« 
grantor. 

[Ed.  Note.— For  other  cases,  sea  Evidence, 
Cent  Dig.  1  1726.] 

3.  Husband  and  Wife  ^9254  — Couicunitt 
PBOPERTT— What  Constitutes. 

-  Property  deeded  to  a  husband  upon  bis 
agreement  to  pay  the  grantor  or  his  wife  a 
specified  annual  sum,  held  a  purchase,  and  not 
a  gift,, and  the  land  becomes  community  prop-' 
erty. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  807-809.] 

Department  1.  Appeal  from  Superior 
Court.  Lassen  County;   H.  D.  Burroughs. 

Judge. 

Action  by  Sarah  A.  Winchester  against 
George  E.  Winchester.  From  a  Judgment  for 
defendant,  and  an  order  denying  a  new  trial, 
plalnUff  appeals.  Reversed. 

W.  M.  Boardman,  of  RusanviUe.  and  Louis 
P.  Boardman.  of  San  Francisco,  few  apikel- 
lant.  R.  M.  Rankin  and  Grover  C.  Julian, 
both  of  SusanvIUe,  for  respondent. 

SHAW,  J.  This  Is  an  action  by  tbe  plain- 
tiff Sarah  A.  Winchester,  in  her  own  behalf 
and  as  administratrix  of  the  estate  of  L.  B. 
Winchester,  her  husband,  against  the  defend- 
ant to  cancel  a  deed  executed  by  her  said  hus- 
band during  the  marriage,  purporting  tu  con- 
vey to  tbe  defendant  George  E.  Winchester  a 
certain  tract  of  land  acquired  by  L.  E.  Win- 
chester during  tbe  said  marriage,  ond  to  de- 
clare that  the  plaintiff  Is  tbe  owner  of  said 
hind.  Judgment  was  given  for  the  defend- 
ant The  plaintiff  appeals  from  tbe  Judg- 
ment and  from  an  order  denying  her  motion 
for  a  new  trial. 

[1]  Tbe  plaintiff  and  L.  E.  Winchester 
were  married  In  18S4,  and  thereafter  the^ 
lived  together  as  husband  and  wife  until  the 
death  of  L.  E.  Wlncbester,  on  March  1,  1912. 
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L.  B.  THxH^ester  aoqalred  tbe  land  aa  No- 
vember 21,  1006,  by  deed  bis  ftither, 
Elliot  Winchester.  The  deed  recited  a  conBld- 
eration  of  |300.  The  conTeyance  by  Ii.  B.  Wlo- 
Chester  to  George  E.  Winchester  was  made 
on  February  29,  1912.  without  a  valuable 
consideration,  as  a  gift  to  George,  and  with- 
out the  written  cmsent  of  the  plaintiff.  It 
is  tbe  claim  ot  the  plaintiff  that  the  land  was 
community  property,  and  that  the  deed  of 
the  husband  thereof  baring  been  made  with- 
out consideratl<m,  was  not  binding  upon  the 
wife,  but  may  be  avoided  by  her.  This  w^ould 
be  the  effect  of  such  a  deed,  under  section 
172  of  the  Civil  Code.  This  actl(SL  was 
brought  to  assert  this  claim. 

[2]  The  defendant  admitted  tbe  making  of 
the  deed  of  gift  by  L.  E.  Winchester  to 
George  B.  Winchester  without  the  consent  in 
writing  or  otherwise  of  the  wife,  but  a^rt- 
ed  that  the  deed  from  Elliot  Winchester  to 
L.  E.  Winchester  whereby  the  latter  acquired 
title  to  tbe  land  was  a  gift  from  the  grantor 
to  the  grantee,  In  consequence  whereof  said 
land  became  the  s^arate  property  of  L.  E. 
Winchester  instead  of  community  property, 
wherefore,  he  says,  the  deed  of  gift  by  L.  E. 
Winchester  to  him,  being  of  the  separate 
property  of  the  husband,  was  valid  and  free 
trom  Interference  by  the  plaintiff  as  the  sur- 
viving wife  of  I*  E.  Winchester.  The  ques- 
tion whether  It  was  community  property,  or 
the  separate  property  of  L.  E.  Winchester,  Is 
the'polnt  at  Issue  upon  this  appeal. 

On  November  21,  1906,  Elliot  Winchester 
and  L.  E.  Winchester  executed  a  contract  in 
writing  whereby  L.  E.  Winchester  agreed  to 
pay  to  Elliot  Winchester  annually  as  long  as 
the  latter  should  live,  the  sum  of  $300,  and 
in  case  the  wife  of  said  Elliot  survived  him, 
to  pay  said  wife  an  additional  sum  of  $300 
after  his  death;  in  consideration  whereof 
the  said  Elliot  Winchester  agreed  to  convey 
to  L.  E.  Winchester  the  tract  of  land  in  con- 
troversy, in  fee  simple.  Contemporaneously 
with  the  execution  of  this  contract,  and  as  a 
part  of  the  same  transaction,  the  deed  was 
executed  by  Elliot  Winchester  to  L.  E.  Win- 
chester. Evidence  was  offered  and  admitted 
over  the  objection  of  the  plaintiff  to  the  ef- 
fect that  lu  the  conversation  between  tbe 
parties  leading  up  to  and  immediately  pre- 
ceding the  execution  of  said  contract  and 
deed,  the  parol  understanding  was  that  El- 
liot Winchester  should  make  a  gift  of  the 
property  to  L.  E.  Winchester,  but  should  re- 
serve the  rents  and  proHts  thereof,  so  long 
as  Elliot  lived,  and  tliat  the  cmitract  and 
deed  were  executed  to  carry  out  this  Inten* 
tlon  to  malce  a  gift  and  reserve  the  rents  and 
profite.  It  was  upon  this  evidence  that  the 
defendant  based  his  claim  that  the  couvqr- 
ance  from  Elliot  Winchester  to  the  pltflntlfrs 
husband  was  a  deed  of  gift,  the  effect  where- 
of would  be  tha*:  the  property  became  the 
■epaiate  estate  of  said  husband,  and  not  the 
ccunmnnl^  property  of  the  marriage. 


The  defendant's  theory  Is  that,  ^tlioii^ 
tbe  evidence  was  not  admissible  to  vary  the 
terms  of  the  deed  so  as  to  change  or  defeat 
its  effect  as  a  c<Hiveyance  ot  the  Utle  to  the 
land,  nevertheless  It  was  properly  admlsslUe 
to  contraffict  the  recital  of  the  deed  as  to  tbe 
consideration  thereof  and  to  show  the  real 
conslderatioD.   If  this  were  the  only  effect 
of  the'  evidence  It  might  have  been  compe- 
toit  But  It  was  not  tbe  only  effect  Pand 
evidence  is  admissible  to  show  that  tbe  true 
ccmsideratloD  of  a  omtract  was  not  that 
which  the  contract  recites,  that  it  was  some- 
thing different,  either  a  different  valuaUe 
consideration,  or 'a  good  consdderattw  such 
as  love  and  affection,  instead  of  the  valnaUe 
consideration  recited.   Code  of 'Civil  Proce- 
dure, i  1962,  subd.  2.   But  evld«ioe  of  this 
character  cannot  be  allowed,  in  the  case  of 
a  deed,  "wh«i  thereby  the  legal  operation  of 
the  Instrument  to  pass  the  entire  Interest  ac- 
cording to  tbe  puqiose  therein  designated 
would  be  defeated.**   Hendiiift  Crowley. 
31  Cal.  475:  Mowry  v.  Heney,  86  Cal.  475.  25 
Pac.  17.   The  conveyance  from  Elliot  ^^n- 
chester  to  L.  B.  Winchester,  twdng  la  form  a 
grant,  bargain,  and  sale  deed.  Its  legal  effect, 
according  to  its  terms,  was  to  Immediately 
pass  from  Elliot  Winchester  to  L.  E.  Win- 
chester the  entire  title  in  fee  simple  to  the 
laud  described,  the  present  absolute  owner- 
ship thereot    Civil  Code,  H  U05.  762.  678. 
The  fee-simple  estate  thus  passed  induded 
the  present  absolute  right  to  all  the  rats 
and  proflts,  firee  fnw  any  and  every  dnba  of 
the  grantor  thereto.   The  effect  vt  the  evi- 
dence Introduced,  if  it  could  have  the  etteet 
Intended  by  the  respondoit,  would  be  that  In- 
stead of  the  deed  bdng  a  conveyanoe  of  the 
entire  fee,  It  would  be  a  conv^ance  wttb  a 
reservation  to  tbe  grantor,  during  his  Ufe- 
tlme,  of  the  rents  and  profits  of  the  land 
conveyed,  to  the  amount  of  930O  a  year.  To 
the  extent  of  the  reservation  of  the  rents 
during  the  life  of  the  grantw.  which  consti- 
tuted a  substantial  part  of  tlie  tee-simple  es- 
tate which  the  deed  by  Its  terms  purported 
to  coivey,  tile  agreement  shown  by  panA  evi- 
dence would  have  defeated  the  conveyance. 
Under  the  rule  above  stated  it  was  incompe- 
tent and  Inadmissible  for  that  iHirpose.  The 
court  below  erred  In  so  far  as  Us  de^^on 
was  based  on  this  parol  evidence.  Tbe  riglits 
depend  on  the  effect  of  the  deed  and  the 
agreement  aforesaid. 

[3]  Tills  writing  was  not  a  contract  for 
the  cKCution  of  M  deed  to  L.  El  Winchester 
as  a  gift  with  a  reservation  of  rents  doling 
the  lifetime  of  the  grantor,  or  otherwise.  It 
was  a  contract  of  purchase  whereby  Ia  E. 
Winchester  agreed  to  pay  to  Elliot  Winches- 
ter each  year  of  the  latter's  life  the  sum  ot 
$300,  and  to  the  wife  U  Elliot,  if  she  snr^ 
Tlved,  an  additional  sum  of  $300,  in  consid- 
eration whereof  Elliot  Winchester  agreed  to 
convey  the  land  In  controversy  to  L.  £.  Win- 
chester in  fee  simple.  By  the  terms  of  thv 
writings,  therefore^  and  they  are  binding 
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upon  tbe  partlesi  it  was  not  a  deed  of  gift, 
but  a  purchase  of  land,  tor  a  valuable  con- 
sideration, made  durlns;  tbe  existence  of  the 
marriage  relation,  and  it  was  to  be  paid  for 
and  was  paid  for  out  of  the  earnings  of  the 
husband  and  wife  during  tbe  marriage.  It 
would  therefore  be  community  property. 
The  fact  that  the  payments  may  bare  been 
made  out  of  the  profits  of  tbe  land  would  not 
alter  tbe  effect  of  the  transaction  In  this  re- 
spect The  profits  derived  from  land  so  pur- 
chased would  constitute  eamlogs  of  the 
community,  and  would  be  community  prop- 
erty. 

Tbe  court  slumld  have  concluded  that  the 
property  was  tbe  community  property  of  the 
spouses,  and  that  the  plaintiff  was  entitled 
to  have  the  deed  canc^ed  In  so  far  as  her 
Interests  were  concerned,  and  to  have  ad- 
judged to  her  .the  interest  to  which  she  was 
entitled  under  the  law  by  reason  of  the  fact 
that  the  community  real  cstok-  had  been  giv- 
en away  by  the  husband,  during  the  mar- 
riage, without  her  written  consent.  Whether 
her  right  extends  to  the  whole  estiite,  or  only 
to  the  share  which  she  would  take  of  the 
community  property  by  inheritance,  Is  a 
question  not  diseased,  and  which  we  can- 
not now  consider. 

Tbe  Judgment  and  order  are  reversed. 

We  omcur:  SLOSS,  J. ;  LAWLOU,  J. 


(175  Cal.  284) 

OITT  OP  SAN  JOSE  v.  RATI.ROAD  COM- 
JUSSION  01'^  CALTFOIINIA  et  aL 
(S.  F.  7961.) 

(Supreme  Oonrt  of  California.  June  4, 1917.) 

1.  Railboads  €=09(5)— Gbade  Cbossinos  — 
Separation  of.  Grades— Poweb  op  ILail- 

BOAO  CoUMISSION, 
A  city  which  had  elected,  in  accordance  with 
Const,  art.  12,  f  23,  as  to  tbe  Railroad  Commis- 
sion, and  SL  Tjx.  aess.  1911,  p.  ICS,  bs  to  such 
election,  to  transfer  to  the  Railroad  Commission 
the  city's  control  over  public  utilities,  coold  not 
claim  that  Public  Utilities  Act  (St.  E^x.  Sess. 
1911,  j>.  18)  S  43,  authorizing  the  C^ommiflsion 
to  prescribe  tbe  proportions  in  which  the  ex- 
pense of  grai^e  separation  nt  a  railroad  crossing 
shall  be  divided  between  the  railroad  and  mu- 
nicipality, was  unconstitutional  as  giving  tbe 
Commission  power  to  impose  upon  the  city  an 
obligation  to  pay  money  from  its  treasury,  con- 
trary to  Const,  art  11,  {  13,  prohibiting  the 
delegation  to  any  commission  of  power  to  inter- 
fere with  any  municipal  improvement,  money 
or  property,  or  Const,  art  11,  |  6,  as  to  state 
control  of  municipal  affairs,  eioce  Const  art. 
12,  §§  22,  23,  by  their  plenary  provisions,  ex- 
clude all  consideration  of  other  parts  of  the 
Constitution  conflicting  with  the  Public  Utili- 
ties Act,  where  the  matters  treated  by  that  stat- 
ute are  cognate  and  germane  to  the  subject  of 
the  regulation  ot  public  utilities,  as  is  the  mat- 
ter of  apportionment  of  the  expense  of  a  rail- 
i-ood  erosBlng  grade  separation. 

[Bd.  Note.— I^or  other  cases,  aee  Bailrottds, 
Gait.  Dig.  H  298,  800-^] 


2.  COHSTITUTIONAL  tiAW  «=>309(1)  —  RaIL- 
BOADS  «::=309(5)— DCE  PROCESS— HeAXIMO  BB- 
PORB  Railroad  Couuission. 

Xor  could  such  a  city,  where  it  bad  actually 
appeared  and  had  a  bearing  before  the  Gommis- 
siOQ  and  opportunity  for  review,  object  that 
the  omission  of  the  statute  In  terms  to  provide 
for  service  Of  process  or  notice  upon  the  city, 
being  an  omission  to  provide  for  due  process, 
depiived  tlie  Commission  ot  power  to  acquire 
Jurisdiction  over  the  city,  since  not  only  is  auch 
power  to  summon  and  hear  parties  interested 
necessarily  involved  in  tbe  judicial  authority 
enjoyed  by  the  Commission,  but,  by  section  53 
of  the  statute,  power  to  prntcribe  rules  of  prac- 
tice and  procedure  is  conferred  on  the  Commis- 
sion. 

{Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §6  029,  930;  RaUroads, 
Cent  Dig.  SS  208,  300-303.] 

3.  Railboads  ^=k'>9(5)— Obade  Gbobsinqs— 
Separation  of  Grades  —  Obdeb  ot  Rail- 

BOAO  COUHISSION. 

The  Railroad  Commission's  order  of  appor- 
tionment between  city  and  railroad  of  grade 
separation  expense  was  not  invalid  as  failiiv 
to  require  the  railroad  to  obtain  a  franchise 
from  the  city  for  such  crossing  as  a  prerequi- 
site to  grant  of  authority  to  cross  such  street^ 
where  the  order  did  not  assume  to  enumerate  all 
the  conditions  with  which  the  railroad  must 
comply. 

[1']d.  Note.— For  other  cases,  see  RallroadB, 
Cent  Dig.  H  298,  300-803.] 

In  Bank.  Original  application  by  the 
of  San  Jose  for  writ  of  review  against  the 
Railroad  Gommlsslon  of  the  State  of  GaU- 
fomla  and  ouotber.   Writ  of  certiorari  dlo- 

mlssed. 

Earl  T^mb,  of  San  Jose,  for  petltlmer. 
Douglas  Brookman,  of  San  Francisco,  for  re- 
spondent Railroad  Commission.  Henley  G. 
Booth  and  George  D.  Squires,  both  of  San 
Fmnclsco,  for  respondent  Southern  Pac  Co. 

MELVIN,  J.  Certiorari  to  review  tbe  or- 
der of  the  Railroad  Gommlsslon  in  the  mat- 
ter of  the  Southern  Padflc  Company's  appli- 
cation for  permission  to  construct  and  main- 
tain certain  crossings  in  the  city  of  San  Jose. 
The  Southern  Pacific  Company  proposed  to 
cross  35  streets  and  highways  intersecting 
Its  contemplated  route  which  It  Intends  to 
■construct  for  the  greater  part  on  its  private 
right  of  way.  The  order  of  the  Railroad 
Commission  grants  the  railroad  corporation 
permission  to  cross  34  of  the  streets  and 
highways  at  grade.  Regarding  the  thirty- 
fifth  crossing  at  West  Santa  Clara  street 
commonly  known  as  "The  Alameda"  an  order 
was  made  that  the  Southern  PadQc  (!>)m- 
pany  might  have  permission  to  construct  Its 
tracks  only  upon  condition  that  there  should 
be  a  separation  of  grades.  The  dty  of  San 
Jose  seems  to  concede  that  If  a  crossing  Is 
proper  at  this  point,  the  grades  should  be 
separated,  but  vigorous  attack  Is  made  upon 
that  part  of  the  dedslon  of  the  Railroad 
Conunlsslon,  which  Is  as  follows: 

"Tbe  expense  of  caring  for  Its  tracks  daring 
the  course  of  construction  and  laying  Iti  tracln 
in  the  subway  after  its  completion,  together 
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vith  all  expeDses  Incident  thereto,  shall  be  borne 
by  Run  Jose  Railroads.  All  otbcr  expense  ex- 
cept that  in  connection  with  the  trnck  work  of 
the  Sontliem  Paciiic  Company,  shall  be  borne 
fifty  (50)  per  cent,  by  Southern  Pacific  Com- 

Sany,  thirty-five  (^~)  per  cent  by  City  of  Snn 
ose  and  fifteen  (l.^<)  per  cent,  by  Snnta  Clara 
County  or  the  State  Uii:hway  Commission,  os 
tbe  legal  rights  in  the  premises  of  tlie  two  lat- 
ter parties  may  bereaftur  appear." 

Thla  order  Is  attacfaed  upon  the  grrouuds 
(1)  that  the  Railroad  ComralssioD  exceeded 
Its  nuHiorlty  and  jurlsdlc-llon  in  determluing 
tbat  the  city  of  San  Jose  should  bear  a  pro- 
portion of  the  cost  of  this  crossing;  and  (2) 
tbat  the  order  is  unlawful  because  it  does 
not  require,  as  a  prerequisite  to  the  grant- 
ing of  the  permission  to  cross  "The  Alame- 
da," that  the  railway  corporation  should  ob- 
tain a  franchise  from  the  city  of  San  Jose. 

In  nccordance  with  the  provisions  of  sec- 
tion 23,  art  12,  of  the  Constitution  and  by 
the  procedure  furnished  by  the  act  of  1911 
(Statutes  Extra  Session  1911,  p.  168),  San 
Jose  has  elected  to  transfer  and  has  passed 
to  the  Railroad  Commission  the  city's  con- 
trol over  public  utilities.  Therefore,  as  coun- 
sel for  the  Railroad  Commission  reminds  us, 
this  proceeding  does  not  present  the  issue 
of  a  conflict  Iwtween  state  and  municipal 
powers  by  which  we  were  confronted  in  City 
of  Los  Angeles  v.  Central  Trust  Company  of 
New  York,  158  Pac.  1160.  In  bla  concurring 
opinion  In  that  case,  Mr.  Justice  Hensbaw 
said: 

"ToQchlng  a  public  utility  operating  wholly 
witbin  the  corporate  limits  of  a  municipality, 
no  reason  can  be  perceived  why  its  regulation 
and  control  might  not,  with  propriety,  be  in- 
trusted to  tbe  municipal  authorities:  but  the 
condition  Is  very  dilTnront  where  the  opnrations 
of  the  utility  extend  be.vond  the  boundaries  of  a 
city  and  where  its  services  are  rendered  to  sev- 
eral, or  to  many  other  commimities  and  cit- 
ies. In  such  cases  it  is  manifest  that  the  wel- 
fare of  all  concprned  (of  the  utility,  of  the  public 
and  of  the  state)  is  best  conserved  by  bl&cing 
the  whole  control  under  a  siniile  board  or  com- 
minion  <ln  this  state,  tbe  Railroad  Commis- 
sion) empowered  to  adjust  all  questions  which 
may  arise,  in  the  light  of  all  interests  entitled 
to  consideration," 

t1]  We  have  hen^  therefore,  a  suTrender 
by  the  city  of  Son  Jose,  under  the  Constitu- 
tion and  the  appropriate  statute  of  the  con- 
trol over  public  utilities  which  was  formerly 
exercised  by  that  municipality.  In  the  ex- 
ercise of  tbat  authority,  so  conferred,  the 
Conuntsslon  finds  ample  warrant  for  its  or- 
der in  section  43  of  tbe  Public  Utilities  Act: 

"(a)  No  public  road,  highway  or  street  shall 
hereafter  be  const nictrd  across  the  track  of 
any  railroad  corporation  nt  grade,  nor  shall  the 
track  of  any  railroad  corporntioo  be  construct- 
ed across  a  public  road,  highway  or  street  at 
grade,  nor  shall  tbe  track  of  any  railroad  cor- 
poration be  constructed  acroJis  the  track  of  any 
other  railroad  or  street  railroad  corporation  at 
grade,  nor  shall  the  track  of  o  street  railroad 
corporation  be  constructed  across  the  track  of 
a  railroad  corporation  at  grade,  without  having 
first  secured  the  permission  of  the  Commission; 
provided,  that  this  subsection  shall  not  apply  to 
tbe  replacement  of  lawfully  existing  tracks. 
The  Commission  shall  have  the  right  to  refuse 


its  permission  or  to  grant  tt  npon  mch  tertns 

and  conditions  as  It  may  prescribe. 

"(h)  Tlie  Commission  shall  have  the  exclusive 
power  to  determine  and  prescribe  the  manner, 
including  die  particular  point  of  crosaing.  and 
the  terms  of  installation,  operation,  mainte- 
nance, use  and  protection  of  each  crossing  of 
one  railroad  by  another  railroad  or  street  rail- 
road, and  of  a  street  railroad  hy  a  railroad, 
and  of  each  crossing  of  a  public  road  or  high- 
way by  a  railroad  or  street  railroad  and  of 
a  street  by  a  railroad  or  vice  versa,  subject 
to  the  provisions  of  section  2094  of  the  Po- 
litical Code,  so  far  ss  applicable,  and  to  al- 
ter or  sbcdish  any  such  crossing,  and  to  re- 
quire where,  in  its  judgment,  it  would  be  prac- 
ticable, a  separation  of  grades  at  any  soch 
crossing  heretofore  or  hereafter  established  and 
to  prescribe  the  terms  u|Kin  which  such  separa- 
tion shall  be  made  and  the  proportions  in 
which  the  expense  of  the  alteration  or  abolition 
of  such  crossinni  or  the  separation  of  such 
grades  shall  be  divided  between  tbe  railroad  or 
street  railroad  corporations  affected  or  between 
such  corporations  and  the  state,  county,  mu- 
nicipality, or  otber  public  authority  in  interest" 

But  petitioner  contends  tbat  this  providon 
Is  unconstitutional  In  that  it  gives  to  the 
Itallroad  Commission  power  to  Impose  npon 
the  dty  of  San  Jose  an  obligation  to  pay 
money  from  Its  treasury.  It  is  argued  that 
section  13,  art  11  which  prohibits  the 
islature  from  delegating  to  any  com  mission 
power  to  interfere  In  any  way  with  any 
municipal  Improvement,  money,  or  property. 
Is  a  distinct  limitation  upon  tbe  Legislature 
which  prohibits  It  from  allowing  tbe  Rail- 
road Commission  to  appropriate,  in  effect, 
money  from  the  treasury  of  the  city  of  San 
Jose,  Section  6  of  the  same  article  la  Invok- 
ed as  an  inhibition  against  state  control  of 
municipal  affairs.  To  the  latter  objection 
the  obvious  answer  Is  that  the  people  of  tbe 
city  by  solemn  and  orderly  election  have  sur- 
rendered tbelr  right  to  control  In  this  sort  of 
munld^l  affairs.  That  right  has  not  been 
taken  away  by  the  Legislature,  but  by  legis- 
lative permission  has  been  vested  by  the 
people  of  San  ,Tose  In  the  Railroad  Commis- 
sion. Having  thus  abdicated  their  police 
powers  with  respect  to  the  regulation  of  pub- 
lic utilities,  the  people  of  that  city  have  lost 
sucb  protection  as  might  under  other  cir- 
cumstances, be  afforded  by  the  parts  of  the 
Constitution  cited  in  their  behulf  because 
sections  22  and  23  of  article  12.  by  tbelr 
plenary  provisions,  exclude  all  considerations 
of  other  parts  of  the  Constitution,  if  any 
there  be,  conHicting  with  or  contradictory  to 
the  Public  rtilitles  Act,  If  only  the  matters 
of  which  that  statute  treats  are  cognate  and 
germane  to  the  subject  of  regulation  of  pub- 
lic utilities.  Pacific  Telephone  &  Telegraph 
Co.  V.  Esbleman,  160  Cal.  640,  13T  Pac.  Ilia, 
50  L.  R.  A.  (N.  S.)  052.  Ann.  Cas.  1915C,  822. 
In  the  opinion  in  that  case,  which  was  pre- 
pared by  Mr  Justice  Heushaw,  the  following 
language  was  used  ot  page  658  of  166  Cat, 
at  page  1125  of  137  Pac.  (50  L.  R.  A.  [N.  S.] 
652,  Ann.  Cas.  1015C,  822): 

"We  regard  the  conclusion  as  irresistible  that 
the  Constitution  of  this  state  has  in  unmistakable 
language  created  a  Commission  having  control  ot 
the  pablie  utilities  ot  the  state^  and  fiaa  author- 
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lied  the  Legislature  to  confer  upon  that  Coro- 
misvion  such  itowcrs  as  it  may  see  fit,  even  to 
the  destruction  of  the  safegutirds, jprivilccps.  and 
imuuiitties  guaranteed  by  the  Constitution  to 
all  other  kinds  of  property  and  its  owners." 

Upon  the  sarae  subject,  Mr.  Justice  Sloss, 
delivering  the  concurring  opinion,  said  (166 
Cal.  702,  137  Pac.  1143,  50  L.  E.  A.  IN.  8.] 
652.  Ann.  Cas.  1915C,  822): 

"If  the  Railroad  Comniission  has  acted  In 
conformity  with  the  powers  grantwl  to  it  by 
the  Legislature,  the  validity  of  its  order  can- 
not be  questioneil  in  this  court  or  elsewhere  un- 
der &  claim  of  violation  of  any  proviFion  of  the 
state  Constitution  other  than  the  provisions  re- 
lating to  the  Railroad  CoRimission.  This  state- 
ment is,  however,  to  be  taken  subject  to  the 
Qualificatiou  that  tlic  powers  conferred  by  the 
Lc^iislnture  on  the  Railroad  Commissioo  must  he 
such  as  are  cognate  and  germane  to  the  pur- 
pows  for  which  the  Railroad  Commimioo  was 
created;  i.  e.,  the  regulation  and  control  of  pub- 
lic DtfUties." 

That  the  control  of  the  manner  of  con- 
structing railroad  crossings  U  a  vital  and 
material  part  of  the  revulatton  of  rallnMids 
and  Is  gM'mane  to  that  subject  is  too  evi- 
dent to  need  supporting  argument.  The  right 
of  opportlonment  of  the  cost  by  the  Commls-* 
sIoD  to  the  parties  benefited  by  the  crossing 
Is  a  proper  element  of  this  cognate  power. 
That  a  city  receives  benefit  from  a  safety  de- 
Tice  such  as  that  here  contemplated  may  not 
be  doubted.  In  Town  of  Polk  v.  Railroad 
Commission,  154  Wis.  523, 148  N.  W.  181,  the 
court  was  considering  a  question  very  like 
the  one  presented  to  us  here.  The  Railroad 
Commission  had  made  an  order  for  the  con- 
struction of  an  overhead  crossing  to  span 
the  tracks  of  a  railroad.  By  the  order  the 
town  was  reqalred  to  bear  10  per  cent.  <rf 
the  cost  of  construction.  This  part  of  the 
(nder  was  attacked  by  the  town  on  the 
ground  tliat  the  duty  of  making  crossings  of 
highways  safe  rested  upon  the  railroad  cor- 
poration. The  attack  was  unsuccessful,  the 
court  holding  that  "the  Legislature  In  the 
exercise  of  its  police  power  bad  a  perfect 
right  to  enact  the  law."  and,  further,  that  It 
was  "nether  Inequitable  nor  Illegal  to  re- 
quire the  owners  of  the  three  public  hlgb- 
ways  Involved  to  contribute  to  the  expense  of 
the  overbead  crossing." 

In  a  later  case.  Milwaukee  v.  Railroad 
Commission.  162  Wis.  127, 155  N.  W.  &48,  the 
dty  of  Milwaukee  sought  Co  have  vacated 
and  declared  of  no  force  an  order  of  the 
Railroad  Commission  apportioning  to  the 
municipality  a  certain  percentage  of  the 
cost  of  establishing  separation^  of  grades  at 
designated  crossings.  The  order  was  upheld, 
and  in  the  opinion  written  by  Mr.  Chief  Jus- 
tice Wlnsiow  we  find  an  answer  to  the  argu- 
ment advanced  by  the  representative  of  Son 
Joae  In  this  proceefUng  that  the  railroad 
company  creates  the  dangerous  condition  at 
street  crossings,  and  that  It  should  therefore 
bear  the  entire  expense  of  removing  the  peril 
to  the  users  of  the  highways  by  the  estab- 
Ustunent  of  separated  grades.  We  quote 
from  the  os^Ion  as  follows: 


"The  law  seems  to  be  the  fruit  of  an  honest 
and  enlighteucd  attempt  on  the  part  of  the  Leg- 
ixlature  to  deal  equitably  and  fairly  with  a 
great  municipal  problum.  Milwaukee  has  during 
the  last  half  century  become  a  great  and  pros- 
perous city.  Its  greatness  and  prosperity  have 
come  because  of  its  commerce,  ami  its  com- 
merce has  come  Inrcely  because  of  its  railroads. 
Without  them  Milwaukee  aa  we  know  it  to- 
day would  not  exist.  The  growth  of  tbe  city 
and  of  tbe  railroads  has  been  coiucidcnt,  Inter- 
dependent, inseparable,  and  from  this  growth 
has  arisen  the  great  danger  of  tbe  grade  cross- 
ing. Why  sliould  not  tbe  expense  of  removing 
that  danger  be  equitably  shured  by  the  diHer- 
ent  agencies  whose  joint  growth  has  brought  it 
about V" 

The  Court  of  Appeals  of  New  York  took 
occasion  to  express  sliullar  views.  In  re 
Brie  Railroad  Co..  20S  N.  Y.  4R6.  102  N.  B. 
562,  was  a  proceeding  In  which  the  court 
was  reviewing  tlie  action  of  the  imbllc  Serv- 
ice Commission  in  making  an  order  which 
failed  to  recognize  thnt  purt  of  the  statute 
by  which  the  Commission  was  directed  to 
j  apportion  the  cost  of  crossings  not  at  grade 
lietween  the  railroad,  the  municipality  and 
the  state.  Upon  this  matter  the  court  spoke, 
in  part  as  follows: 

"We  see  no  reason  why  equitably  and  proper- 
ly tbe  expcuse  of  a  construction  for  avoiding 
a  grade  crossing  by  a  new  track,  which  is  oec* 
essarily  connected  with  and  results  in  the  elimi- 
nation of  an  existing  grade  crossing,  should  not 
be  divided  between  the  two  puriioscs  thus^  ac- 
complished, and  properly  apportioned  so  far 
as  tbe  latter  feature  is  concemed." 

See,  alsot  People  ex  reX.  Town  of  Scars- 
dale  T.  Public  Service  Commission,  173  App. 
DIv.  104.  ISO  N.  T.  Supp.  4a 

[2]  Petitioner  Insists  that  as  the  statute 
docs  not  In  terms  provide  for  service  of 
process  or  notice  of  any  sort  upon  the  city, 
or  that  the  city's  rights  be  examined  at  any 
bearing,  the  Railroad  Commission  might  well 
take  the  property  of  the  municipal  corpora- 
tion without  due  or  any  process  of  law.  It 
is  aald  that  the  statutory  omission  deprives 
the  Commission  of  the  power  to  acquire  Ju- 
risdiction of  the  city  for  the  purpose  of  Im- 
posing liability  for  tbe  cost  of  the  Improve- 
ment, and  that  as  Jurisdiction  may  not  be  im- 
posed by  consent,  the  argument  of  petitioner 
is  not  met  by  the  fact  ttmt  the  city  actually 
did  have  notice  and  was  heard  by  the  Com- 
mission before  the  Judgment  and  award  were 
made.  We  do  not  regard  the  omission  to 
provide  dellutte  process  to  bring  tbe  dty  be- 
fore tbe  Commission  at  a  bearing  on  the 
necessity  for  a  safe  crossing  as  being  total 
to  tbe  acquirement  of  Jurisdiction  over  the 
municipality  by  the  Commission.  The  latt» 
Is  both  a  court  and  an  administrative  tri- 
bunal. As  a  Judicial  body  it  has  by  Implica- 
tion all  the  powers  necessary  for  the  exer- 
cise of  its  duty.  The  dty  of  San  Jose  does 
not  complain  that  It  had  no  day  In  court.  It 
had  notice  to  appear;  actually  did  appear 
and  was  heard  upon  Issue  Joined  and  evi- 
dence produced ;  and  it  had  opportunity  for 
review  of  the  Judgment.  But  aside  from  the 
power  to  summon  and  hear  parties  In  inter- 
est, one  which  Is  necessarily  involved  in  Uw 
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judicial  authority  enjoyed  by  the  Gommla- 
slon.  sectloa  63  of  the  Public  UtlliUes  Act 
confers  upou  it  power  to  prescribe  rules  of 
practice  and  procedure.  Action  has  been 
taken  under  this  authorization,  and  It  la 
shown  that  in  the  coutroversy  between  the 
city  and  the  public  service  corporation  these 
rulea  were  followed. 

[3]  Petitioner's  remaining  point  Is  that  the 
Coininlssion  acted  in  excess  of  its  Jnrlsdic- 
tloa  la  fulling  as  a  prerequisite  to  the  grant 
of  any  authority  to  the  Southern  Pacific 
Company  to  cross  certain  specified  streets 
in  the  city  of  San  Jose,  to  require  the  said 
company  to  obtain  a  franchise  from  the 
municipality  for  such  crossing.  There  Is  no 
merit  In  this  point.  The  order  of  the  coto- 
mlssion  did  not  assume  to  enumerate  all  of 
the  conditions  with  which  the  public  service 
corporation  must  comply  before  being  per- 
mitted to  cross  the  streets  In  question. 
Whether  or  not  a  franchise  to  be  granted  by 
the  city  was  requisite  for  the  extension  of 
the  tracks  across  the  streets,  the  Commls- 
bIoq  was  not  called  upon,  and  we  are  not 
now  called  upon,  In  this  proceeding,  to  de- 
termine. Id  the  exercise  of  the  police  pow- 
er conferred  upon  it,  the  Commission  was 
merely  deciding  how  the  safety  of  the  pub- 
lic should  be  best  preserved  when  the  cross- 
ings should  be  made,  If  the  contemplated  ex- 
tension should  be  consummated.  The  order 
was  prospective  both  In  Its  terms  and  lt£^ 
scope.  I 

The  writ  of  certiorari  is  dismissed.  j 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  SLOSS.  3.;  HE^SHAW,  J. 

HAMILTON  T.  WABNEEE.   (No.  9099.) 

(Supreme  Court  of  Colorado.   May  7,  IQVi.) 

Error  to  County  Court,  City  and  County  of 
Denver;  William  C.  Hood,  Jr.,  Judge. 

Attachment  by  Robert  Hamilton  against 
the  Commerce  State  &  Savings  Bank,  in 
which  B.  A.  Wameke  intervened,  claiming 
the  attached  fund.  From  a  Judgment  for 
the  intervener,  discharging  the  garnishee, 
plaintiff  brings  error.  Application  for  super- 
sedeas  denied,  and  Judgment  afi^rmed. 

El.  L.  Clover,  of  Denver,  for  ftlalntUf  In 
error.  Henry  Howard,  Jr.,  of  Dmver,  for 
defendant  in  error. 

WHITE,  O.  J.  Wameke  sold  a  threshing 
machine  to  <me  Wheeler,  receiving  In  pay- 


ment therefor  notes  secured  by'  a  cfaattel 
mortgage.  These  notes  were  made  payable 
to  the  order  of  one  Bohder,  to  whom  War- 
neke  was  indebted.  As  between  lEohder  and 
Wam^e  It  was  agreed  that  the  former 
should  bold  the  notes  as  security  for  the 
debt  of  the  latter ;  and  thereafter,  Warneke 
having  paid  the  debt,  Bohder  Indorsed  the 
notes  and  redeliTered  them.  Subsequently 
Wameke  made  arrangements  with  one  Clay- 
ton to  assist  him  in  securing  a  small  loan  of 
the  Commerce  State  &  Savings  Bank;  Clay- 
ton being  acQualnted  with  the  office ra  there- 
of, whldi  was  not  the  case  with  Wameke, 
Thereupon  the  two  called  at  the  bank  and 
executed  their  Joint  note  for  a  loan,  and 
Clayton,  who  had  possession  of  the  Bohder 
notes,  indorsed  the  same  and  tbey  were 
handed  to  the  bank  as  collateral  security  to 
the  aforesaid  note  for  tbe  loan ;  Wameke  at 
the  time  telling  the  cashier  that  tbe  Robder 
notes  were  his,  though  his  name  did  not  ap- 
pear thereon.  Clayton,  with  tbe  coiuent  of 
Wameke,  negotiated  with  the  maker  of  the 
notes  for  payment  of  the  same,  offering  a 
substantial  discount,  but  had  no  negotiations 
in  that  regard  vrlth  the  plaintiff.  Tbe  plain- 
tiff, learning  of  the  effort  of  Clayton  to  sell 
the  notes  at  the  price  designated,  which  bad 
been  cMumunlcated  to  the  bank,  and  tbe 
bank  authorized  to  delivor  the  notes  upon 
receipt  of  a  designated  sum,  paid  the  pur- 
chase price  thereof  to  the  bank,  received  the 
notes,  and  Instantly  garnished  the  money 
In  tbe  hands  of  the  bank  as  tbe  property  of 
Clayton.  Tbe  notes  were  at  all  times  tbe 
property  of  Warneke,  and,  be  having  inter- 
vened in  the  attachment  suit,  the  court  so 
found,  discharged  the  garni^ee,  and  ren- 
dered judgment  accordingly.  It  Is  this  Judg- 
ment that  is  involved  here,  and  which  the 
plaintiff  in  error  seeks  to  have  reversed. 

We  think  tbe  findings  of  the  court  which 
are  In  substance  as  above  stated,  were  amply 
supported  by  the  evidence.  Hamiltm  ac- 
quired title  to  tbe  notes,  but  the  money 
which  be  paid  therefor,  less  the  lien  held 
thereon  by  tbe  bank,  belonged  to  Wameke, 
and  at  the  time  of  the  levy  Clayton  had  no 
interest  therein..  Tbe  proceedings  were  in 
all  respects  regular,  afad  tbe  findings  of  the 
court  proper. 

The  application  for  supersedeas  will  there* 
fore  be  denied,  and  the  Judgment  affirmed. 

HILL  and  TSIXEB,  JJ..  concur. 
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(96  Wasb.  688) 

STATE  T.  MOUNTAflN  TIMBBE  00. 
(No.  12560^0 
(Supreme  Court  of  WasbingtoiL   July  16, 

1917.) 

Department  2.  Appeal  from  Superior 
Court,   Oowlttz   County;    Wm.  T.  Darch, 

Judge. 

Action  by  the  State  of  Washington  against 
the  Mountain  Tin»ber  Company.  From  a 
Judgment  for  plaiDtlflF,  defendants  appeals. 
Atllrmed. 

Edmund  C.  Strode,  of  Uncoln,  Neb.,  Imus 
&  Gore,  of  Kalama,  and  Coy  Burnett,  of 
Portland,  Or.,  for  appellant  W.  V.  Tan- 
ner, Atty.  Gen.,  and  John  M.  WUson,  of 
Olympia,  for  the  State. 

PER  CURIAM.  This  case  involves  the 
same  Issues  as  those  presented  in  State  v. 
Mountain  Timber  Co.,  75  Wash.  581, 135  Pac. 
645,  which  was  taken  to  the  Supreme  Court 
of  the  United  States  upon  writ  of  error.  In 
a  recent  decisioD  by  that  court  (Mountain 
Timber  Co.  v.  State  of  Washington,  243  U. 
S.  21ft.  37  Sup.  Gt,  260,  81  L.  Ed.  — )  the  de- 
cision of  this  court  waa  affirmed. 

For  the  reasons  stated  in  both  cases  above 
referred  to,  the  Judgment  herein  Is  afBnned. 

(97  Wart.  698)  '  — 

In  re  SEWARD  PARKE  AVE.  IN  CITY 
OF  SEATTLE.    (No.  13814.) 

(Supreme  Court  of  Washington.   May  22, 
lftl7.) 

Department  2.  Appeal  from  Superior 
Court,  King  County. 

In  the  matter  of  the  petition  of  the  City  of 
Seattle  for  laying  oft  of  a  public  street  to 
be  known  as  Seward  Parke  Avenue,  as  pro- 
vided by  Ordinance  No.  321T4.  Judgment 
affirmed. 

infield  R.  Smith,  of  Seattle,  for  appel- 
lant Alfred  H.  Lundln  and  Edwin  0.  E}w- 
Ing,  both  of  Seattle,  for  respondent. 

PER  CURIAM.  Ck)unsel  have  filed  a 
stipulation  hcrehi  whereby  it  Is  agreed  that, 
as  Identical  questions  are  involved,  the  dls- 
position  of  tills  case  shall  be  controlled  by 
OUT  decision  in  In  re  Northlafce  Avenue,  165 
Pac.  113. 

For  this  reason,  the  Judgment  her^  is 
affirmed. 

<97  Wash.  700)  === 

WEAVER  T.  ROHRER.    (Na  13763.J 

(Supreme  Court  of  Washington.  June  11, 
1917.) 

Department  1.  Appeal  from  Superior 
C;ourt,  Spokane  County. 

Action  by  Henrietta  Weaver  against  G.  A. 
Rohrer.  Judgment  for  plaintiff,  and  def^d- 
ant  appeals.  Affirmed. 

Danson,  Williams  Sc  Danson,  of  Spokane 
(Geo.  D.  Lantz,  of  Spokane,  of  counsel),  for 


appellant  Harry  L.  C<dui,  of  Spokane,  for 
respondoit. 

PER  CURIAM.  Action  for  malpractice  In 
the  treatment  of  a  Chile's  fracture.  The 
only  assigumentB  of  error  are  based  upon  the 
Insufficiency  of  the  evidence  to  Justify  the 
verdict.  Having  read  the  record,  we  are 
imable  to  say  that  there  Is  no  evidence  to 
Justify  a  recovery.  It  would  serve  no  good 
purpose  to  recite  the  evidence  which  bub- 
tains  the  verdict  It  is  enough  to  find  that 
while,  as  In  most  cases  of  this  character,  the 
evidence  is  conflicting,  there  Is  competent 
evidence  to  the  effect  that  appellant's  treat- 
ment of  respondent's  arm  was  improper,  ana 
that  as  a  result  respondent  suCTered  damage. 

The  case  having  been  fairly  submitted  to 
the  Jury  upon  a  plain  question  of  fact,  the 
Judgment  must  stand. 

'  (S3  Cal.  App.  US) 

SHOENHAIR  t.  JONES.   (GIv.  2228.) 

{District  Ckiart  of  Appeal.  Second  Di«trict,  Cal- 
ifornia.  April  27.  1917.   Rehearing  Denied 
by  Supreme  Court  June  26^  lttl7J 

L  Bills  ano  Notes  «=>523  —  Acnon  bt 

HOLDES— SumCIENCT   Of  EVIDENCE. 

In  action  by  holder  of  a  note,  evidence  Md 
Bufficieut  to  justify  inference  that  title  was  reg- 
ularly acquired  by  plaintiff. 

[Ed.  Note.— For  other  canes,  sea  Bills  and 
Notes,  Gent  Dig.  H  1822-1825.] 
2.  Bills  and  Nvibs  «=9209— ^TBANsraa  WiTn< 

OUT  Inuobseuent. 
Where  beirs  of  assignee  of  a  note  sent  the 
note  to  plaintiff,  it  was  not  ueceBsary  that  a 
formal  indorsemeat  or  assifinment  in  writing  ' 
be  executed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S3  423,  42&-427,  497.  498, 
501.] 

8.  BiLXA  AND  Notes  4=3>130(8>— Conbidbba- 

TION— SUKBBNDEB  OF  PbIOB  NoTE. 

The  surrender  of  a  prior  unpaid  note  is  suf- 
ficient consideration  for  the  making  of  a  renew- 
al note. 

[Ed.  Note.— For  other  cbms,  see  BlUs  and 
Notes,  Cent.  Dig.  |}  340,  3Q0-S54.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  G.  FInlayson,  Judg& 

Action  by  George  J.  Shoenbalr  against  S. 
A.  T.  Jones.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Shepard  &  Aim,  of  Los  Angeles,  for  appel- 
lant. Hanson,  Hackler  &  Heath,  of  Los 
Angeles,  for  respondent 

JAMES,  J.  The  suit  was  on  a  promissory 
note  executed  by  the  defendant  to  the  plain- 
tier.  Tho  appeal  is  from  the  Judgment  en- 
tered In  favor  of  the  plaintiff,  and  Is  prfr 
Rented' on  the  Judgment  roll  and  a  brief  blU 
of  exceptions. 

[1]  The  only  point  argued  in  the  briefs  la 
that  raised  by  the  appellant,  who  InsiBta  thai 
the  evidence  was  insufficient  to  support  the 
finding  of  the  superior  court  as  to  any  con- 
sideration having  been  rendered  to  the  de* 
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(endant  In  exchange  for  the  making  of  the  In- 
strument sued  upon.  ThU  defendant  orig- 
fnally  made  her  note  jmyable  to  two  persons 
named  Gardner  and  Cowan,  who  assigned 
the  same  to  Clara  AVherry  without  recourse. 
Clara  Wherry  died,  and  this  first  note  ap- 
peared in  tlie  hands  of  plaintiff  who,  after 
ni^tlatlon  with  the  defendant,  accepted  the 
note  here  sued  upon  In  lieu  of  the  note  made 
at  the  prior  time,  and  surrendered  the  former 
note.  The  point  in  appellant's  argument 
arises  wholly  upon  the  construction  to  be  giv- 
en to.  testimony  furnished  by  the  plaintiff. 
The  plaintiff  first  testified  that  he  was  "the 
owner  and  holder  of  the  note"  and  as  to  the 
amount  which  had  been  paid  thereon,  and 
that  the  note  was  made  In  consideration  of 
the  surrender  of  the  prior  note  as  before  men- 
tioned. He  then.  Identifying  that  prior  note 
which  was  shown  to  him,  testified  as  fol- 
lows: 

"Thnt  Is  the  note  which  I  surrendpred  to  the 
defeiif^ant  In  this  actioD  in  connuleration  of  the 
execution  and  delivery  of  the  note  set  forth  in 
the  complaint.  At  tbf  time  of  the  execution 
arid  delivery  of  the  note  set  forth  in  the  com- 
plnint  Mrs.  Clara  Wherry  was  dead.  •  •  • 
The  estate  of  Clara  Wherry  was  never  probated 
and  no  executor  or  administrator  of  her  estate 
was  ever  appointed.  Mrs.  Wherry  save  me  the 
note  for  $400  before  she  died,  but  she  never  in- 
dorsed or  assigned  the  same  to  me.  Aa  a  mat- 
ter of  fact  the  note  bad  been  in  my  possession 
during  alt  the  time  that  Mrs.  Wherry  owned  the 
same  and  I  was  her  anent,  and  held  it  as  such. 
When  Mrs.  WTicrry  died  I  sent  the  note  for 
f400  and  the  mortgage  given  to  secure  it  to  her 
relatives  In  the  East ;  they  sent  it  back  to  me." 

r2,  3J  We  think  the  court  was  Jnsttfled  In 
Inferring  from  this  testimony  that  title  to 
the  note  was  regularly  acquired  by  the  plain- 
tiff from  Mrs.  Wherry.  It  was  not  neces- 
sary that  there  should  have  been  a  formal 
Indorsement  or  assignment  executed  In  writ- 
ing.. Daniel  on  Negotiable  Instruments,  vol. 
1,  J  28  (last  paragraph);  Ogden  on  Negoti- 
able Instruments,  p.  08 ;  Humboldt  M.  Co.  v. 
N.  W.  Pac.  Ry.  Co.,  166  Cal.  181,  135  Pac 
503.  Assuming,  as  we  think  was  properly 
decided,  that  the  plaintiff  was  the  legal  own- 
er and  holder  of  the  first  note,  It  will  not 
be  necessary  to  cite  authority  to  such  an 
elementary  proposition  that  the  surrender 
of  that  note,  which  had  not  been  paid,  fur- 
nlflhed  full  consideration  for  the  making  of 
the  obllsntlon  here  sued  upon. 

The  Judgment  la  affirmed. 

We  concur:  CONRBY,  P.  J.;  WORKS. 
Judge  pro  tern. 

(33  CaI.  App.  G60) 

WHITE  r.  HATWARD.    (Civ.  2223.) 

(District  Conrt  of  Appeal,  Second  District, 
CaUfomla.   April  28.  1917.) 

1.  ExcnAMOB  OF  Fbopbbtt  ^3>8(4)— Misbbp* 
BESBNTATIONB  —  RBLIANCB  —  EVinENCB  — 
SumCIENCT. 
Evidence  held  to  sustain  finding  that  oae 

party  to  an  exchange  of  real  property  did  not 


rely  up<Hi  the  representations  made  to  her  tj 
the  other  party,  t>nt  made  an  indepaadent  lo- 
vestigatlon  for  bersell 
[Ed.  Note.— For  other  cases,  see  Exchange  of 

Property,  Cent.  Dig.  |  17.1 

2.  Trial  «=>39T(2)— Finoufos  or  Pact— Dm- 
necessabt  Findings. 
Where  the  matters  which  are  found  neces- 
sarily defeat  the  plaintiff's  right  of  recovery,  it 
is  unnecessary  that  the  findings  should  diqnM 
of  any  further  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 

Dig.  {  »41.J 

Appeal  from  Snperlpr  Court,  Jjoa  Anyto* 
County ;  EVederick  W.  Houser.  Judge. 

Action  by  Mary  !«.  White  against  Homer  T. 
Haywatdi.  From  an  oi^er'  denyins  motkn 
for  new  trial  after  Judgment  for  A^^^^tin*, 
plaintiff  appeals.  Affirmed. 

B.  R  Bledsoe,  of  San  Bernardino,  tor  a^h 
pellant.   1.  W.  Bull  and  J.  E.  Burntaam,  botb 

of  Los  Angeles,  for  respondent 

WORKS,  Judge  pro  tern.  This  la  an  ap- 
peal from  an  order  denying  a  motion  for  a 
new  trlaL  The  only  questltms  presented  are 
as  to  whether  certain  of  the  findings  are^  In 
accord  with  the  evidence  and  as  to  wheUia 
certain  Issues  are  found  upon  at  alL 

The  action  was  brought  to  rescind  an  exe> 
cuted  contract  of  excliange  and  for  damage^ 
the  subjects  of  the  exchange  being  certain 
real  property  of  the  appellant,  situated  in 
CaUfomla,  and  certain  notes  held  by  the  re- 
spondent and  which  were  secured  by  mort- 
gages on  real  property  near  Ft.  Moi^an,  Col& 
Judgment  went  for  the  respcHideuL  The  n^ 
gotintlons  leading  up  to  the  trade  were  held 
at  Pomona.  Cal.,  and  the  rescission  was  ask- 
ed because  of  certain  misrepresentations 
claimed  to  have  been  made  by  respondent 
concerning  the  Colorado  property.  In  bis  en- 
deavor to  bring  about  the  exchangeu  The  na- 
ture of  these  representations  It  Is  not  neces* 
sary  to  mention,  as  the  trial  conrt  found 
with  appellant  that  they  were  not  tme.  It 
was  further  found,  however,  that  "plaintiff 
did  not  rely  on  each,  all,  or  any  of  the  repre- 
sentations made  by  the  def«idant,"  and  it  la 
to  the  question  of  the  propriety  of  this  find- 
ing that  we  must  first  give  attention,  aa  It  ia 
one  of  the  finding  assailed  by  appellant 

The  appellant  herself,  speaking  of  her  first 
Interview  with  respondent  on  the  subject  of 
the  proposed  trade  testified  as  follows: 

"He  gave  roe  the  address  ot  a  bank  at  FL 
Morgan,  and  some  real  e^te  agents*  names,  but 
I  do  not  remember  the  names.  Tlie  bank,  I 
think,  was  the  First  National.  This  was  about 
the  last  of  December,  1910,  or  the  first  of  Janu- 
ary, 1911,  and  I  told  Mr.  Hayward  I  would  in- 
vestigate, and  it  I  found  the  land  and  mort- 
gages as  represented,  we  would  come  to  soms 
Qi^reemcnt,  and  we  agreed  to  meet  at  Mr.  Bont- 
ham's  office.  •  *  *  A  slkort  time  after  that, 
a  week  or  two  later,  in  answer  to  a  tdepbons 
message,  I  wmt  to  Mr.  Bumham's  office,  la 
Pomona,  *  •  *  and  met  Mr.  Hayward  again. 
In  the  meantime  I  had  spoken  to  Mr.  Kennedy, 
an  ofliicer  m  the  hank  at  Pomona,  where  I  do 
business,  the  First  National,  and  had  him  writs 
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to  the  Ft  Morfian  b&nk  as  to  tbe  vahie  of  these 
Mcurities.  I  do  not  r«memb«r  whether  I  Rot 
any  reixirt  from  kim  about  it  before  I  agreed 
to  the  trade  or  not.  but  I  never  fnw  any  letter 
he  receiveil.  I  remember  getting  some  informa- 
tion some  time  that  bad  come  to  Mr.  Kennefly, 
but  1  don't  remember  just  what  it  was,  because 
before  1  had  obtained  it,  either  the  trade  was 
made  or  I  had  decided  to  make  it.  •  *  * 
"When  I  went  to  Mr.  Bumham's  office.  Mr.  Hay- 
wanl  was  there,  or  else  be  soon  came  in.  X 
told  him  1  bad  decided  to  moke  the  trade,  and 
we  signed  up  an  aereement" ' 

On  her  cross-examlaatlon  the  appellant 
testlfled  further: 

"At  the  time  of  cor  first  meeting  and  jnst  be- 
fore he  left  Mr.  Haywnrd  told  me  to  investigate 
the  vfihies  of  the  mortgORea  and  the  Innds  de- 
scribed in  them,  and  gnve  me  the  name  of  the 
First  Nstional  Bank  of  Ft.  Morgan,  Colo.,  to 
write  to.  to  ascertain  the  character  of  the  lands 
and  the  values  of  the  mortgage!),  and  some  weeks 
later  it  was  agreed  that  15  days  more  to  inves- 
tigate tbe  character  of  the  lands  and  the  values 
of  the  mortgages  should  be  given  me." 

The  agreement  signed  at  Mr.  Bumham's 
ofnce  set  forth  the  terms  of  the  trade,  and 
contained  this  provision; 

"Mary  U  White  to  have  15  days  to  investigate 
values  of  property  covered  by  said  mor^ages." 

One  of  appellant's  witnesses,  who  was 
present  at  her  first  inttrvlew  with  respond- 
eut,  testified  that  Mrs.  White  "said  that  If 
sbe  found  the  property  was  as  he  represent- 
ed that  she  would  make  the  trade." 

The  testimony  produced  on  the  part  of  the 
respondent  aniplifles  what  Is  above  quoted 
from  api^ellant's  case,  and  but  a  small  part 
of  It  need  be  mentioned,  considering  the  ex- 
tent to  which  appellant's  own  case  gives  sup- 
port to  the  finding  In  question.  Respondent 
says  that  his  Qrst  interview  with  Mrs.  White 
occurred  In  the  eorly  part  of  December.  He 
then  says.  Inter  alia: 

"She  asked  for  references,  aad  on  tbe  back 
of  another  uf  my  business  cards  I  gave  her  the 
name  of  the  First  National  Bank  of  i\.  Morgan, 
the  Morgan  Connty  National  Rank,  tlie  Home 
Savings  »anl£,  Mr.  Dunn  and  Mr.  Layton,  who 
vere  real  estate  men,  and  Mr.  Famsworth,  who 
vas  tbe  county  treasurer." 

He  fDitber  says  that  tbelr  next  meetin£ 
was  about  ten  days  later,  and  that  appel- 
lant then  said  to  bim: 

"I  have  considered  this  proposition,  and  it 
looks  reasooably  favorable  to  me." 

Tbe  parties  met  again,  according  to  re- 
spondmt,  in  the  first  week  In  January,  at 
Mr.  Bumham's  ofHce,  the  conference  evident- 
ly being  tbe  same  one  which  appellant  says 
was  held  at  that  place.  Mr.  Haj'ward  states 
what  there  occurred: 

"She  said  'I  am  ready  to  trade  with  you.'  I 
said  to  her.  'Mrs.  White,  have  you  made  a  thoi^ 
ough  investigation  of  the  C:'nrndo  property?" 
and  she  said,  'I  hove  not  received  an  answer  to 
the  last  inquiry  yeL'  Then  I  said,  *I  will  put 
my  property  in  escrow,  leaving  you  tbe  privilege 
of  withdrawing  this  at  any  day  or  moment  that 
you  see  fit,  without  even  the  thought  of  calling 
me  up ;  it  you  find  that  the  Colorado  property  is 
Dot  as  yon  expect,  you  may  withdraw  from  this 
witbont  any  prelimuiaries  at  alL  We  will  draw 


up  tbe  contract,  and  I  will  put  my  stuff  In  es- 
crow that  will  bind  ms  and  not  you.' 

It  was  then  that  the  contract  was  drawn 
allowing  appellant  15  days  for  further  Inves- 
tigation as  to  the  value  of  the  Colorado  prop- 
erty. 

Tbe  record  aiso  shows  that  Mr.  Kennedy, 
who  is  mentioned  in  the  testimony  of  appel- 
lant, wrote  to  the  First  National  Bank  at  Ft. 
Morgan  concerning  the  Colorado  property, 
and  the  letter  Is  reproduced  in  the  transcript. 
Mr.  Kennedy  testlHed: 

"We  got*  an  answer,  and  showed  it  to  her. 
T  think  we  gave  her  the  letter.  We  asked  as 
to  the  value  of  the  lands,  and  the  answer  seemed 
satisfactory-  as  to  values  and  to  Mrs.  tVhite.'* 

[1]  We  have  l>een  at  some  pains  to  quote 
from  tbe  record,  as  the  finding  upon  this  par- 
ticular question  controls  tlie  case;  but  we 
need  not  go  further,  although  there  is  other 
evidence  in  support  of  the  finding.  It  13 
plain  that  Mrs.  White  desired  to  make  au 
independent  Investigation  in  the  premises, 
that,  after  a  considerable  time  spent  In  nego- 
tiation and  apparent  Investigation,  she  con- 
trocted  for  a  further  delay  for  the  purpose  of 
making  additional  Inquiry,  and  that  she  ex- 
pended that  time  in  such  inquiry.  Under 
such  circumstances,  a  finding  that  she  did 
not  rely  upon  the  r^resentaUons  of  respond- 
ent was  amply  Justified,  even  though  her  tes- 
timony, as  shown  in  the  record,  coatains  the 
statement  that  she  did  rely  on  them. 

12J  There  are  five  other  findings  of  the 
trial  court  to  which  appellant  takes  excep- 
tion, hut  what  is  found  in  them  upon  the  Is- 
sues which  they  purport  to  cover  Is  of  no 
moment,  as  such  issues  were  upon  matters 
subordinate  to  and  which  are  controlled  by 
the  very  proper  finding  that  the  appellant  did 
not  rely  upon  the  representations  made  by 
respondent.  "Where  the  matters  which  are 
found  necessarily  defeat  tbe  plaintifTs  right 
of  recovery,  it  is  unnecessary  that  the  find- 
lugs  should  dispose  of  any  further  Issues,  as 
all  other  issues  thereby  become  entirely  im- 
material." Smith  Dubost,  14S  CaL  622,  84 
Pac.  38. 

The  order  la  affirmed. 

We  concur:  CONREY.  P.  J.;  JAMES,  J. 


(33  Cal.  ApD.  &64) 
CONKLIN  V.  WOODY.     (Civ.  1830.) 

(District  Court  of  Appeal,  SeconiJ  District,  Cal- 
ifornia.  April  ^  1017.) 

1.  Counties  «=»54— Powkrs  or  Board  or 
supbbvisobs— ewiatmsht  or  counski/— 
Statute. 

Under  Pol.  Code;  S  4041,  aohd.  16,  author- 
izing boards  of  supervisors  to  direct  and  con- 
trol the  prosecution"  of  auit  "to  which  the  coun- 
ty is  a  party,  and,  by  a  two-thirds  vote  of  all 
the  members,  [to]  employ  counsel  to  assist  tbe 
district  attorney  in  conducting  the  same."  sudi 
board  may  not  delegate  authority  to  tlie  dis- 
trict attorney  or  any  other  person  to  make  the 
employment,  but  must  pass  a  resolution  declar- 
ing its  determination  so  to  do  and  spedfying  tbe 
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name  of  the  person  employed  and  the  tenna  of 

Che  employment. 
[Ed.  Note.— For  otiier  caaea,  aee  Counttea, 

Cent  Dig.  SS  71,  72.1 

2.  Counties  «=»113(5)— Powbbs  of  Boabd  of 

SUPEBVIBOBS  —  EhPLOTHBNT  OF  COUNBEL  — 

Statute. 

Under  Pol.  Code.  {  4041.  anbd.  16,  ic  ia  be- 
yond the  power  of  a  board  of  county  aupervisora 
to  subject  a  county  to  any  expense  for  the  em- 
ployment of  counsel  to  act  in  criminal  cases. 

[Kd.  Note.— For  other  caaea,  see  Counties. 
Cent  Gig.  U  174,  170.] 

8.  OfFICEBS  ^100(1)— InCBEASB  OF  CPMPBN- 
8ATIQN— CDNSTITUTIONAI.  PBOVISfONB. 
The  employment  by  a  county  board  of  super- 
visors of  counsel  to  assist  the  district  attorney 
in  the  prosecution  of  criminal  cases  would  in- 
crease toe  compensation  of  tbe  district  attorney 
in  violation  of  tbe  Ctmstitution. 

[Ed.  Note.— For  other  coses,  see  Officers.  Cent 
Dig.  {{  152,  153,  155-157.] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; Howard  A.  Peairs,  Judge. 

Mandamns  by  N.  E.  Conkltn  against  S. 
A.  Woody.  From  a  Judgment  directing  tbe 
issuance  of  a  mandate  against  tbe  defend- 
ant, be  appeals.  Reversed. 

Matthew  S.  Platz.  of  Bakersfield,  for  ap- 
pellant. N.  E.  Conklin,  of  BakersQeld,  in 
pro.  per. 

JAMES,  J.  Appeal  from  a  Judgment  di- 
recting the  issuance  of  a  mandate  against 
the  defendant  requiring  bin!  as  auditor  of 
tbe  county  of  Kern  to  draw  a  warrant  In  fa- 
vor of  tbe  petitioner  in  payment  for  serv- 
ices and  certain  expenses  incurred  as  de- 
scribed in  tbe  demand  of  petitioner  filed 
and  approved  by  tbe  board  of  supervisors  of 
said  Kem  county. 

On  the  2d  day  of  March,  1915,  the  board  of 
supervisors  of  Kern  county,  by  more  than  a 
two-thirds  vote,  adopted  the  following  reso- 
lution : 

"It  appearing  to  tbe  satisfaction  of  the  board 
that  the  communicfltion  delivered  to  this  bosrd 
on  the  10th  day  of  February.  1915,  from  the 
district  attorney,  discloses  the  situation  sup- 
ported by  facts  that  make  it  necesaary,  in  order 
to  have  the  cases  now  pending  in  our  superior 
court  and  which  were  pending  at  tbe  time  the 
present  district  attorney  entered  upon  his  du- 
ties, promptly  and  diligently  prosecuted,  as  the 
law  requires,  in  connection  with  the  handling  i 
of  the  current  business  of  tbe  county,  that  it 
will  be  necessary  for  the  district  attorney  to 
incur  expense  in  tbe  employ ineut  of  special 
prosecutors  or  counsel,  and  it  furtber  appearing 
from  said  commantcalion  and  from  facts  with- 
in tbe  knowledge  of  this  board  that  action 
should  be  instituted  for  the  recovery  of  penalty 
upoa  hoods  given  to  the  county  on  bail  for 
present  fugitives  from  justice  and  under  liq- 
uor lieenaes  revoked,  and  the  board  being  of 
tbe  opinion  that  it  would  be  in  the  interest 
of  tbe  countv  to  have  this  work  done  forthwith, 
and  such  expense  incurred  therefor,  be  it  there- 
fore resolved  that  tbe  necessity  for  incurring  of  { 
said  expense  exists,  and  that  tbe  district  attor- 
ney be,  and  be  is  hereby,  authorized  to  incur 
for  the  purpose  of  employing  not  exceeding 
three  special  prosecuting  attorneyH  or  counsel 
for  a  term  or  terms  not  to  exceed  three  months, 
not  to  exceed  $125  per  month  for  each  of  auch 
prosecutors  or  counsel,  such  services  to  be  ren- 


dered in  die  prosecution  of  criminal  cases  and 
prosecuting  of  suits  upon  said  bonds." 

Pursuant  to  the  authority  alleged  to  have 
been  conferred  under  this  resolution,  tbe 
district  attorney  employed  petitioner,  and  be 
later  filed  bis  demand  with  the  board  of  su- 
pervisors. The  demand  was  itemized  as  re- 
quired by  law,  tbe  first  Itnn  of  which  was 
for  rental  of  an  antomobile  in  traveling 
from  Bakersfield  to  Taft: 

"Id  investigation  and  searching  for  evidence 
in  criminal  case  of  People  v.  Aden,  $10.00." 

Tbe  second  was  of  a  like  kind  for  auto- 
mobile use  to  certain  points  In  Kem  county 
and  Itemized  as  (Ming: 

"In  case  of  People  v.  Reigan,  expense  of  dis- 
trict attorney's  office  $16.00." 

The  last  item  was  stated  as  follows: 

"To  services  as  special  prosecutor  and  coun- 
sel in  prosecution  of  criminal  cases  and  in 
prosecution  of  suits  upon  bonds,  being  bail 
bonds  and  liquor  bonds,  said  claim  being  for 
services  rendered  for  and  daring  March,  1915, 
per  resolution  of  the  board  of  supervisors, 
1125.00." 

By  this  appeal  two  questions  are  made  as 
against  the  judgment:  (1)  That  tbe  board 
of  guiierviaors  was  without  power  to  dele- 
gate to  the  district  attorney  tbe  right  to  em- 
ploy special  counsel  for  any  purpose  In  ei- 
ther civil  or  criminal  cases;  (2)  that  tbe 
board  of  supervisors  was  without  power  to 
make  any  employment  of  special  counsel,  ex- 
cept for  tbe  purposes  of  suits  to  which  tbe 
county  was  a  party. 

[1]  Among  the  enumerated  powers  of 
boards  of  supervisors  as  contained  in  section 
4041,  subd.  10,  Political  Code,  such  boards 
are  authorized  "to  direct  and  control  tbe 
prosecution  •  •  •  of  all  suits  to  which 
tbe  county  Is  a  party,  and,  by  a  two-thirds 
vote  of  all  the  members,  may  employ  coansel 
to  as^st  the  district  attorney  in  conducting 
tbe  same."  A  provision  in  like  terms  has 
been  contained  In  the  various  county  govern- 
ment acts  In  force  for  raony  years.  By  this 
ppovlalon  a  board  of  supenisora  is  author- 
ized to  contract  with  outside  counsel  and 
employ  such  counsel  for  the  purpose  of  as- 
sisting the  district  attorney  in  conducting 
J  "suits  to  which  the  county  is  a  party."  The 
authority  Is  not  given  to  the  board  to  au- 
thorize some  other  person  to  make  the  em- 
ployment. We  ap^hend  that  tt  would  be 
essential,  where  such  employmrat  Is  made, 
that  the  board  of  supervisors  pass  a  resolu- 
tion declaring  its  determination  so  to  do  and 
specifying  tbe  name  of  the  person  employed 
and  the  terms  of  the  employment.  TUte 
resolution  first  recited  herein  does  not  pur- 
port to  make  an  employment  with  auy  per- 
son for  any  of  tbe  purposes  specified.  There- 
fore we  think  that  the  claim  as  presented 
by  petitioner  was  not  one  which  the  board 
was  authorized  to  allow, 

[2]  For  tbe  purpose  of  considering  the  sec- 
<md  point  made,  we  may  assume  (our  oonidn- 
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sion  being  to  tlie  contrary,  however)  that 
the  employment  of  petitioner  by  the  district 
attorney  was  regular,  and  that  the  board  of 
supervisors  could  In  the  manner  attempted 
delegate  its  authority.  There  Is  the  further 
limit  placed  upon  the  power  of  the  board  to 
be  exercised  in  that  direction,  to  wit.  that  It 
may  only  employ  counsel  to  assist  the  dis- 
tract attorney  in  "suits  to  which  the  county 
Is  a  party."  County  of  Modoc  v.  Spencer, 
103  Cal.  498.  37  Pac.  4S3.  From  the  resolu- 
tion as  adopted  by  the  board  it  appears  that 
the  employment  Intended  to  be  authorized 
was  a  general  one.  and  that  It  was  tiitended 
to  give  the  district  attorney  the  right  to  have 
assistance  at  the  cost  of  the  county  for  the 
prosecution  of  criminal  cases,  as  well  as  In 
suits  to  recover  the  penalty  upon  various 
bonds.  It  was  I)eyond  the  power  of  the  board 
of  supenisors  to  subject  the  county  to  any 
expense  for  the  employment  of  counsel  to 
act  in  criminal  cases. 

[3]  Moreover,  by  so  doing  the  compensa- 
tion of  the  district  attorney  would  be  In- 
creased, which  is  forbidden  by  the  Consti- 
tution. The  Itemized  claim  filed  by  petition- 
er shows  that  the  services  for  which  he 
claimed  compensation  of  $125  were  sen'lces 
rendered  In  both  criminal  cases  and  in  the 
prosecution  of  suits  upon  bail  and  "liquor" 
bonds.  It  may  have  been  that  the  expense 
incurred  for  auto  hire  could  have  been  proi>- 
erly  allowed  as  contingent  expense  of  the 
district  attorney  authorized  to  be  paid  by 
section  4307  of  the  Political  Code,  but  the 
board  of  supenisors  was  not  advised  by 
the  statements  contained  in  the  demand  of 
petitioner  as  to  how  much  of  the  $125  claim- 
ed was  for  services  In  criminal  cases  for 
the  allowance  of  which  no  authority  of  law 
existed. 

Tbe  Judgment  is  reversed. 

We  concur:  CONREY.  P.  J.;  WORKS, 
Judge  pro  tern, 

CU  Cal.  App.  566) 

STEPHENS  et  al.  v.  WETTv-ZUCKERMAN 

&  CO.    (Civ.  1550.) 
(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.  May  2.  1017.) 

1.  Sales  «=b  170(3)  —  Delat  in  Delivery  — 
Waiveb  or  Rionr  to  Claim  Damages. 

By  insisting  upon  delivery  of  ^oods.  aftpr 
seller's  delay,  failing  to  demand  penalty,  and  . 
accepting  gooils,  the  buyer  did  not  waive  ri;!ht 
to  recover  damages  for  the  delay,  although  by 
such  action  he  might  waive  the  right  to  rescind 
the  contract. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  i  458.] 

2.  Sales  ^=i8I(1)  —  Constbcction  or  Gor- 
TBACT— Time  op  Delivery. 

Where  the  nnllcr  expressly  stipulated  to 
complete  constriiotinn  of  a  boat  "two  weeks  aft- 
er arrival  of  the  encinc,  but  in  no  event  later 
than  June  1.  1014,"  time  of  delivery  was  of 
the  essence  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  217.1 


8.  Sales  ^=»150<3)— Recovbbt  or  Damages 
FOB  Delay  in  Delivebt— Tihb  or  Essence 

or  Contract. 
A  buyer's  right  to  recover  just  compensa- 
tion for  delay  in  delivery  after  accepting  goods 
is  not  affected  by  the  fact  that  time  was  not  of 
the  essence  of  tlie  contract  in  view  of  Civ.  Code, 
S  14^  providing  that  where  time  is  not  of  the 
essence  of  the  contract,  and  where  delay  in  per- 
formance is  capable  of  exact  compensation,  an 
offer  of  performance  accompanied  by  an  offer  of 
compensation,  may  t>e  made  at  any  time  after 
it  tH  due,  but  without  prejudice  to  creditor's 
rights. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  i  336.] 

Appeal  from  Superior  Court,  San  Joaquin 
Couqty ;  O.  W.  Norton,  Judge. 

Action  by  Theodore  J.  Stephens  and  anoth- 
er against  Weyl-Zucfcerman  &  Go.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

J.  C.  Campbell,  Weaver,  Shelton  &  Levy,  of 
San  Oaudsco,  for  appellant  Daolel  Y. 
Marceau,  of  Stockton,  for  respondents. 

BURNETTT,  J.  [1  ]  The  action  is  for  the 
balance  due  for  the  construction  by  plalntitia 
of  a  gasoline  launch  under  an  express  con- 
tract requiring  the  payment  by  defendant  of 
tbe  sum  of  $1,550,  and  providing  that  the 
launch  should  be  completed  on  June  1,  1914. 
The  .boat  was  not  ready  on  time,  but  was 
accepted  by  defendant,  which  claimed,  how- 
ever, that  it  was  entitled  to  a  rebate  or  re- 
coupment In  consequence  of  the  damage  caus- 
ed by  the  delay.  It  was,  though,  found  by 
the  court  that  there  was  a  waiver  of  any 
such  claim  and  the  real  controversy  revolves 
around  this  consideration.  The  basis  for  the 
court's  conclusion  la  found  in  these  facts: 

"Defendant,  with  ka,jwledge  of  tbe  fact  that 
said  launch  woald  not  be  completed  in  the  time 
specified  by  said  -contract,  did  not  insist  upon 
any  penalty  from  plaiutifTg  but  urged  them  to 
rush  said  launch  to  completion.  That  plain- 
tiffs did  msh  said  launch  to  completion.  Dar- 
ing the  period  prior  to  August  8,  1914.  in 
which  payments  were  made  as  hereinafter  set 
forth,  defendant  did  not  at  any  time  threaten 
plaintiffs  for  any  penalty  for  their  failure  to 
deliver  the  boat  on  time  but  rather  urged 
plaintiffs  to  complete  the  boat  as  soon  as 
possible;  that  plaintiffs  did  complete  the  boat 
as  soon  as  pussibie;  that  prior  to  August  8, 
1914.  defendant  raised  no  objection  as  to  tbe 
failure  of  plaintiffs  to  complete  the  same  on 
June  1.  1014." 

We  tliluk,  however,  that  the  learned  trial 
Judge  failed  to  distinguish  between  the  right 
to  resdnd  or  abandtm  the  contract  and  the 
ri^t  to  Insist  ui>on  compensation  for  the 
damage  caused  by  the  delay.  The  former 
was  undoubtedly  waived,  but  the  other  legal 
privilege  was  unaffected  by  the  acts  detailed 
In  said  finding.  The  distinction  between  tbe 
two  methods  of  redress  as  to  waiver  Is  quite 
clearly  shown  by  the  authorities.  In  Crodc- 
er-Wheeler  Co.  v.  Varlck  Co.,  43  Misc.  Rep. 
G45,  88  N.  Y.  Supp.  412,  tbe  subject  of  litiga- 
tion was  a  contract  to  furnish  and  install 
two  elevators.   The  trial  judge  held  that  the 
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conduct  of  defendant  "In  vr^ng  plaintiff  to) 

continue  and  Iiurry  completion  of  the  work  [ 
and  fiiiiilly  accepting  the  same  when  per- 1 
formed  and  paying  therefor  a  large  part  of 
the  stipulated  price  thereor'  was  a  waiver 
of  damages  for  the  failure  to  complete  the 
work  within  the  prescribed  time.     It  was 
determined,  however,  by  tlie  appellate  divi- 
sion that  the  defendant  waived  simply  any 
right  It  mlglit  have  asserted  to  plead  the  de- : 
lay  as  a  defense  to  an  action  for  the  agreed ' 
price,  the  court  saying  as  to  the  other  ques- 
tion: 

"It  did  not.  however,  thereby  waive  its  ri^ht 
to  eonnt<*rc-laim  tor  any  actual  domage  it  might 
have  suffered  by  renson  of  the  deluy.  *  •  • 
error  into  which  the  court  below  fell 
was  in  treatinj;  defendants'  acquiescence  in  the 
completion  of  the  contract  as  a  waiver  of  dam- 
ages for  nonruIfiUment,  instead  of  only  a  waiv- 
er of  any  defense  to  a  claim  for  tiie  contract 
price." 

In  Howard  et  at.  v.  TbompwHi  Lnmber  Co.. 
106  Ky.  566t  60  S.  W.  1002,  appellant  agreed 
to  buitd  a  tramway  and  banl  logs  for  appel- 
lee. Compensation  was  to  be  paid  as  the 
work  progressed,  but  a  certain  percentage 
thereof  waa  to  be  retained  and  appellants' 
rights  thereto  forfeited  If  tbey  did  not  iwr- 
form  as  agreed.  In  an  action  by  appellants, 
the  defense  of  tardy  performance  wua  plead- 
ed and  appellee  responded  by  alleging  a 
waiver.  In  the  coarse  of  the  opinion  It  waa 
stated  that  after  the  failure  to  furnish  the 
logs  within  the  time  agreed  upon,  appellee 
"continued  to  receive  and  pay  for  the  logs 
delivered  and  urged  defendants  to  go  on  with 
their  contract."  The  court,  after  quoting 
from  Lowson  on  Contracts,  declared: 

"Appellee,  In  accepting  the  loss  actually  de- 
livered, and  paying  therefor,  and  in  urging  and 
entrouraginx  appellants  to  go  ahead  witti  the 
work,  wuived  its  right  to  claim  the  forfeitui-e 
of  tlie  10  per  cent,  on  monthly  Betttemeata  and 
the  To  cents  por  thoiiunnd  feet  fui-  failure  tu 
complete  tlic  tramway,  and  appellantfl  are  en- 
titled tu  maintain  this  action  to  recover  the 
amount  due  them  under  the  contract  for  togn 
actually  delivered;  but  appellee  is  entitled  to 
recoup  by  way  of  set-o£E  or  counterclnim  dam- 
ages sustained  on  aocouut  of  the  failure  of 
appclluuts  to  keep  their  contract,  unless  such 
fail  lure  was  occasioned  by  the  fault  of  appel- 
lee." 

The  Supreme  Court  of  this  state  declared 
tbe  saiuo  principle  In  Bryson  v.  McCone,  121 
Cal.  153,  53  Pac.  037,  oa  follows: 

"But  consent  on  the  part  of  plaintiff  that 
dcfoiidauts  mif;bt  continue  the  work  after  the 
ttti|)uliited  time  was  not  a  waiver  of  damages 
or  of  tlie  breach.  Upon  the  bi*eacli  plaiuUit', 
not  being  himself  in  default,  liad  the  right  to 
rcHcind  or  permit  tbe  defendants  to  complete 
the  work  and  sue  for  damages  occasioned  by 
the  default." 

It  was  simllnrly  held  by  the  Supreme 
Court  of  Michigan  In  Buick  Motor  Co.  v. 
Held  Mfg.  Co.,  150  Mich.  118,  113  N.  W.  591, 
wherein  the  defendaut  urgently  insisted  upon 
the  delivery  of  the  goods  contracted  for  aft- 
er tbe  stipulated  time  bad  expired;  by  the 
Supreme  Court  of  the  United  States  in  Phil- 
Ups  &  Ca  T.  Seymour.  91  U.  S.  646,  23  L.  Ed. 
341,  wherein  it  was  stated  that  upon  a  con- 


!  BEPOKTEB  (Cal 

I  tract  for  the  sale  of  personal  property  to  be 
I  delivered  upon  n  certain  day  It  might  be 
I  rec-eived  afterward  and  the  vendor  could  re- 
cover for  it,  but  that  the  vendee  might  re- 
coup by  setting  up  a  cross-demand  for  dam- 
ages for  the  delay;  by  the  Supreme  Court  of 
Michigan  In  Pittsburgh  Co.  v.  Scully.  145 
Mich.  229,  108  K.  W.  503,  wherein  It  was 
held  that  defendant,  by  receiving  and  paying 
:  for  coal  that  was  not  promptly  shipped,  did 
'  not  waive  the  claim  for  damages  because  the 
coal  was  not  promptly  delivered.    Many  oth- 
er cases  to  the  same  eftect  are  dted  by  ap- 
pellant, and  they  seem  to  recognize  tbe  rule 
ns  of  general  acceptance.  The  justice  of  tliU 
view  is  affirmed  In  I'age  on  Coutracts,  voL  3, 
p.  2^120,  upon  the  ground  that: 

"Tbe  party  not  in  default  is  often  constrained 
by  bbi  necesfities  to  take  what  be  can  get  un- 
der bis  contract  when  he  can  get  it.  Sach 
conduct  does  not  and  should  not  operate  an  a 
waiver  of  tbe  right  of  action  for  damages.** 

.  We  can  perceive  no  Just  ground  for  hold- 
ing that  any  of  the  facts  recited  by  the  court, 
or  all  combined,  should  operate  as  a  w^ver 
of  the  right  to  claim  whate^-er  damnses  ac- 
crued to  appellant  by  reason  of  tbe  failure 
on  the  part  of  res[)0ndents  to  keep  their  en- 
gagement Assuredly,  the  failure  to  demand 
a  penalty  or  to  use  threatening  or  acrimoni- 
ous langunge  la  no  e\-tdence  of  a  rellnqnlsli- 
uient  of  this  right.  The  effort  to  induce  re- 
spondents to  couii)lete  the  work  as  si>eedlly 
as  possible  and  the  payment  of  the  several 
Installments  as  they  were  due  were  entirely 
consistent  with  the  purpose  of  claiming 
whatever  might  be  due  defendant  under  tbe 
contract.  It  was  the  duty  of  appellant  to 
make  the  payments  os  called  for,  and  its 
urgency  as  to  tbe  completion  \ns  evidence  of 
good  faith  and  a  desire  to  save  resipondents 
as  well  ns  appellant  from  unnecessary  loss. 

Some  cases  are  cited  by  respmidents  which, 
it  Is  claimed,  support  the  view  of  the  lower 
court,  but  upon  examination  they  appear  dis- 
appointing and  Inadequate  for  the  purpose. 
In  Eyster  t.  Parrott,  83  III.  617,  it  seems  tbe 
only  waiver  related  to  "tbe  right  to  demand 
a  forfeiture  of  the  work  already  done'*' and 
the  court  allowed  the  defendant  the  damag- 
es which  he  hiid  offered  by  reason  of  tbe 
delay  In  conipleting  the  building.  The  qnes- 
tlon  of  the  right  to  recover  damages  for  de- 
lay did  not  arise  In  Paddock  t.  Stout.  121 
111.  571.  13  N.  E.  182,  Tidwell  r.  Southern 
Engine  Works,  87  Arte.  52, 112  S.  W.  154.  or 
Stlewel  V.  Lally.  80  Ark.  195, 115  S.  1124. 
The  right  to  recover  damages  for  delay  was 
recognized  in  Davis  r.  Fish,  1  G.  Greene 
(Iowa)  406,  48  Am.  Dec.  387,  but  it  was  held 
that  certain  considerations  were  too  remote 
and  speculative  to  be  regarded  In  detmntn- 
Ing  the  loss.  Tlierein  It  was  stated: 

"But  tbe  rule  is  settled  beyond  qneatkm,  that 
if  a  job  of  work  is  of  some  use  and  value  to 
the  employer,  or  vendee,  though  improperly 
done,  or  not  within  the  stipulated  time,  sdJI 
the  workman  or  vendor  is  entitled  to  recover 
as  much  as  the  work  Is  reasonably  wortk. 
making  such  reasonable  allowance  aa  tbe  dr- 
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cumstances  ma;  require.  *  *  *  In  con- 
nectiuD  with  this  point  it  may  be  appropriate' 
\y  observed  that  id  case  of  a  breach  of  such 
specific  contract,  if  the  injured  party  can  pro- 
tiK-t  htmRelf  from  damage,  he  is  bound  to  do  so 
if  prai'ticflhie.  at  a  moderate  expense,  or  by 
ordintiry  effrirts;  and  he  can  charge  the  delin- 
quent party  for  such  expense  and  efforts  only, 
and  for  the  damafces  which  could  not  be  pre- 
vented by  the  excridae  of  sach  diligence." 

The  decislm  lo  Uedait,  etc.,  Co.  t.  Du- 
buque, etc.,  Co.,  121  Iowa,  244,  06  N.  W.  770, 
tumect  upon  an  agreed  settlement  of  the 
claim  for  damages  evidenced  by  a  complete 
payment,  but  it  was  held  that  partial  pay- 
ment and  acceptance  alone  did  not  constitute 
a  waiver  of  the  claim.  BBldwaln  v.  Fues,  71 
Iowa.  3SD,  32  N.  W.  389.  decided  that: 

"If  a  note  that  has  been  obtained  by  fraud 
Is  voluntarily  paid  t>y  the  maker  with  full 
knowledge  of  all  the  facts,  be  cannot  recover 
the  amount  so  paid." 

The  soundness  of  that  decision  could  hard- 
ly be  questioned.  In  Reld  v.  Held.  83  Va. 
26,  1  S.  E.  395,  It  was  held  that  defendant 
by  executing  his  note  for  the  full  amount 
due  had  waived  his  claim  for  an  equitable 
set-off  for  damages  caused  by  the  delay  In 
delivering  the  merchandise.  The  gist  of  the 
decision  in  Slrcb  E.  &  T.  Laborntorles  v. 
Gnrbutt,  13  Cal.  App.  435,  110  Pac.  140,  was 
to  the  effect  that  having  accepted  the  work, 
knowing  it  was  defective,  and  having  paid 
for  It,  the  defendant  could  not  recover  the 
money  paid.  The  point  Involved  herein  was 
not  considered  In  that  case.  A  question  sim- 
ilar to  the  one  before  us  arose,  however,  in 
the  subsequent  case  of  Machinery  &  F.lectri- 
cal  Co.  v.  Y.  M.  C.  A.,  22  Cal.  App.  416,  134 
Pac  724,  and  the  same  court  declared: 

"It  is  welt  settled  that  an  owner  may  receive 
and  use  a  structure  built  for  him  by  a  con- 
tractor without  necessarily  woivioE  his  ri^ht 
to  ofTset  dami^es  occasioned  by  deiecta  or  im- 
perfect completion  against  the  contract  price." 

It  will  be  noticed  that  none  of  the  cases 
cited  by  respondents  is  directly  In  point  As 
to  those  holding  that  fnll  payment  consti- 
tutes a  waiver  of  damages  for  delay.  It  may 
be  said,  also,  that  the  weight  of  authority 
seems  to  be  the  other  way.  We  content  our- 
Klves  as  to  this  with  a  citation  of  the  cases 
appearing  In  appellant's  brief:  Johnson  v. 
Baltimore  Glass  Co.,  74  Kan.  7^,  88  Pac.  52, 
7  L.  n.  A.  (N.  S.)  1114.  11  Ann.  Cas.  505; 
Industrial  Works  t.  Mitchell,  114  Mich.  20, 
72  X,  W.  25;  Clydebang,  etc..  Co.  v.  Caste- 
nada.  A.  C.  1005,  6  (decided  by  the  House  of 
Lords);  North  Alaslsn,  etc.,  Co.  r.  Hobbs, 
Wall  A  Co.,.  169  Cal.  880,  113  Pac.  870,  120 
Pac.  27,  33  L.  R.  A.  (N.  S.)  001 ;  GlUuore  v. 
Williams,  162  Mass.  351,  38  N.  E.  976.  There 
Is,  indeed,  a  sentence  in  the  opinion  of  this 
conrt  in  Mannix  v.  Wilson.  18  Cal.  App.  601, 
123  Pac.  981,  that  seema  encouraging  to  re- 
spondents, but  if  read  with  the  context  it 
will  not  be  bo  understood. 

[2,  S]  As  to  whether  time  was  of  the  es- 
sence of  the  contract  there  would  seem  to  be 


little  doubt  In  view  of  the  positive  agreement 
that  the  boat  was  to  be  completed  "two 
weeks  after  arrival  of  engine,  but  In  no 
event  later  than  June  1,  1014."  But,  as 
pointed  out  by  appellant,  this  does  not  affect 
the  question  Involved  herein,  but  only  the 
consideration  whether  one  party  can  regard 
the  contract  as  broken  or  forfeited  by  the 
failure  of  the  other  to  perform  on  the  spe- 
clQc  day.  Even  If  time  Is  not  of  the  essence, 
the  aggrieved  party  is  entitled  to  Just  com- 
pensation for  the  delay.  Civ.  Code,  S  1402. 
We  do  not  mean  to  fiold  that  It  may  not  be 
shown  that  appellant  waived  its  claim  for 
any  damage  iu  consequence  of  the  delay,  but 
we  are  satisfied  that  the  facts  found  by  the 
TOurt  below  are  not  sufficient  to  Justify  such 
conclusion. 

In  the  event  of  another  trial  If  respond- 
ents claim  a  waiver  tbey  should  set  It  up 
with  due  formality  by  permission  of  the 
court,  that  the  issue  may  be  anqueBtioaably 
presented  for  determination. 

The  Judgment  is  reversed. 


We  coDCnr:  CHIP&lAN,  P.  J.;  HABT,  J. 


(S3  Cal.  App.  5ffl) 
MILLOGLAV      ZACHARIAS.    (Civ.  2085.) 

(District  Court  of  Appeal,  First  District,  Call* 
fornia.    May  2,  1017.    Relienring  Denied 
by  Supreme  Court  June  30,  1917.) 

1.  Trusts  €=>74  —  Resulting  — Repuobast 
Phovisionb— Statute. 

Where  the  ptaintilf  furnishes  the  purchase 
price  of  land  on  which  a  trust  is  soiiKiit  to  be 
impressed,  tailing  title  in  the  name  of  defend- 
ant in  trust  for  bimsolf.  a  conrlition  of  the 
agreement  that  the  defendant  shall  not  sell  or 
incumber  tbe  property  is  not  repuimnnt  to  the 
trust,  since  tbe  trust  which  is  presumed  to  re- 
sult under  these  circumstances  by  tlie  terms  of 
Civ.  Code,  ^  853,  is  necessarily  one  by  which 
the  fTTflntee  is  bound  not  to  sell  or  incumber  the 
property  to  tiie  injury  of  the  person  fur  whose 
benefit  the  trust  was  iiresumcd  to  arise,  and 
such  a  condition  is  not  invalid  bt'cntise  the  par- 
ties bad  exprMsIy  agreed  that  such  should  be 
the  effect  of  the  trust  relation. 

[Ed.  Note.— For  other  cases,  see  Trusta,  Gent. 
Dig.  U  105.  lOG.] 

2.  Trusts  (g=>8Ul)  —  Consthuctivi:— Bbbach 
OF  Oral  Agreement  to  Support. 

Where  plaintiff,  relying  on  tlie  confidential 
relation  between  himself  and  defendant,  buys 
land  and  csiises  it  to  he  conveyed  to  defendant 
relying  on  her  promise  to  support  htm  in  her 
homo  to  be  established  therein  for  the  balance 
of  bis  natural  life,  if  she  violates  her  promise 
the  property  is  impressed  with  a  tnist  arising 
out  of  her  actual  or  constructive  fraud. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CenL 
Dig.  S  116.] 

3.  Trusts  €=>374— Decbes— Adjubtuemt  of 
Equities. 

Where  defendant,  contrary  to  an  agreement 
to  support  plaintiff  in  a  home  erected  on  land 
which  she  held  in  trust  for  him,  incumbered  the 
property  and  appropriated  the  proceeds,  the 
court  may,  in  an  action  to  enforce  such  trust, 
provide  that  defendant  pay  plaintiff  such  pro- 
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coeds  less  the  aoiOuot  contributed  by  her  to  tbe 
equipment  of  tbe  home. 

[Ed.  Note.~Por  other  caaes,  see  TniBts,  Cent. 
Dig.  g§  607-612.] 

Appeal  from  Superior  Court,  Alameda 
CouDty;  William  H.  Donahue,  Judge. 

Action  by  N.  P.  Mlltoglav  against  Lydla 
Zacharlas.  From  a  Judi^meot  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Stoney,  Rouleau,  Stoney  &  Armstrong,  of 
San  Fraoclsco,  for  appellant.  Bose  &  SU- 
verstein,  of  Oakland,  f^r  respondent. 

RICHARDS,  J.  This  ts  an  appeal  from  a 
Judgment  In  favor  of  plaintiff  In  an  action  to 
have  declared  a  trust  In  his  favor  arising  out 
of  tbe  facts  set  forth  In  his  complaint  Tbe 
appeal  Is  taken  upon  the  judgment  roll  with- 
out a  bill  of  exceptions,  and  hence  the  appel- 
lant's contentions  are  limited  to  two :  First, 
that  the  Judgment  Is  not  supported  by  the 
pleadings;  and,  second,  that  It  is  not  Justl- 
fled  by  the  tlndlngs  of  fact  and  conclusions 
of  law  In  tbe  case. 

The  complaint  is  In  two  counts.  In  tbe  first 
of  which  it  Is  alleged  In  snbstance  that  the 
plaintlfT,  who  Is  tbe  father  of  the  defendant, 
furnished  the  purchase  price  of  the  lands 
upon  which  a  trust  is  sought  to  be  Impressed, 
and  that  the  title  was  taken  In  the  name  of 
tbe  defendant  In  trust  for  and  for  the  benefit 
of  the  plaintiff  and  with  tbe  understanding 
that  she  was  not  to  incumber  or  sell  tbe  prop- 
erty ;  that  In  violation  of  said  understanding 
the  defendant  has  already  Incumbered  said 
property  by  a  deed  of  trust  to  secure  her 
promissory  note  in  the  sum  of  $2,000  borrow- 
ed money,  which  she  has  wrongfully  appro- 
priated to  her  awn  use;  and  It  is  further 
averred  that  she  threatens  to  convey  and  dis- 
pose of  the  property  to  some  person  or  per- 
sons unknown  to  the  plaintiff  for  tbe  purpose 
of  cheating  and  defrauding  the  plaintiff  out 
of  his  rlgbt,  title,  and  Interest  In  tbe  said 
property. 

It  Is  contended  by  tbe  appellant  that  the 
first  count  of  the  plaintiff's  complaint  does 
not  state  a  cause  of  action  for  the  reason,  as 
she  urges,  that  tbe  trust  alleged  therein  to 
have  been  created  is  an  express  trust;  and, 
since  the  condition  of  tbe  trust  agreement 
was  that  the  grantee  of  the  title  would  not 
sell  or  incumber  tbe  property,  this  condition, 
being  hostile  to  the  grant,  is  void.  In  support 
of  this  contention,  tbe  appellant  strongly  re- 
lies upon  the  cases  of  Prey  v,  Stanley,  110 
CaL  423,  42  Pac.  90S,  and  Rlpperdan  v. 
Weldy,  149  Cal,  667,  87  Pac.  2T6. 

[1]  We  cannot  give  our  supiwrt  to  the  ap- 
pellant's contention,  nor  to  the  application  to 
this  cnuse  of  the  foregoing  cases  upon  which 
she  relies.  The  averments  of  the  first  count 
of  plaintiff's  complaint  as  above  summarized 
bring  this  case  clearly  within  the  terms  of 
section  853  of  the  Civil  Code,  which  provides 
tbat: 

"When  a  transfer  of  real  property  la  made 
tn  one  person,  and  the  consideration  therefor  ia 
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paid  by  or  for  another,  a  trust  fs  presomed  to 
result  in  favor  of  the  person  by  or  tor  wbf» 
such  payment  is  made." 

The  trust  which  would  be  presumed  to  so 
result  would  of  necessity  be  one  by  whidi 
the  grantee  would  be  bound  not  to  sell  or  in- 
cumber the  property  to  the  Injury  of  the  per- 
son for  whose  benefit  the  trust  was  presumed 
to  arise ;  and  tbe  mere  fact  that  the  parties 
bad  understood  or  agreed  tbat  such  should 
be  tbe  effect  and  terms  of  the  trust  relation 
would  not  In  any  way  militate  against  the 
creation  or  validity  of  the  trust  which  came 
into  being  under  the  terms  of  the  foregoing 
section  of  the  Civil  Code.  The  cases  above 
referred  to  and  relied  upon  by  the  appellant 
have  no  application  to  such  a  state  of  facta  as 
is  presented  by  the  first  count  of  the  com- 
plaint in  this  case.  They  refer  to  cases  where 
a  fee-simple  title  has  by  the  act  and  Intent 
of  the  parties  passed  to  the  grantee,  and 
where  an  attempt  was  made  In  restraint  of 
allenatiou  to  Impose  a  condition  repugnant 
to  the  Interest  created  by  the  conveyance  of 
tbe  property.  But  no  such  sltuatiooi  Is  pte- 
sented  by  the  case  at  bar  according  to  the 
averments  of  the  first  count  of  ptalntUTs 
complaint.  We  think  therefbre  that  the  ap- 
pellant's objection  to  the  soffldencr  of  the 
first  count  ot  the  complaftat  herein  la  not  well 
taken. 

The  appellant  makes  a  dmllar  obJecUoo  to 
tbe  second  count  of  the  complaint  The  aver- 
ments of  this  count  are  In  snbstanoe  tbat 
prior  to  the  22d  day  of  September,  1913,  the 
plaintiff  was  approached  by  the  dtfendant 
with  tbe  proposition  that  U  he  would  par- 
chase  the  property  In  question  herein  and 
cause  the  same  to  be  conveyed  to  the  dtfwd- 
ant,  she  would  care  for,  support,  and  main- 
tain him  In  her  home  to  be  established  there- 
on for  the  balance  of  bis  natural  life,  and 
would  not  sell  or  Incumber  or  otherwise  dis- 
pose of  said  property  or  any  portion  thneof : 
and  that,  relying  upon  these  promises  of  tbe 
defendant,  tbe  plaintiff  did  supply  the  sum 
of  $4,500  as  the  purchase  price  of  said  pn^ 
erty  and  caused  the  same  to  be  conveyed  to 
said  defendant;  but  that,  notwithstandinje 
her  promise  and  agreement,  she  refuses  to 
prepare  his  meals  or  otherwise  care  for  him 
as  she  bad  agreed  to  do,  and  has  incumbei«d 
tbe  property  for  a  deM  of  her  own  In  the 
sum  of  $2,000,  and  has  further  threatened  to 
convey  or  dispose  of  tbe  same  for  the  pur- 
pose of  defrauding  the  plaintiff  out  of  his 
right,  title,  and  Interest  therein." 

At  the  time  of  tbe  trial  of  the  action,  tbe 
court  permitted  both  counts  of  the  plalntUTs 
complaint  to  be  amended  so  as  to  conform 
with  tbe  proofs  by  the  Insertion  In  each  of  an 
averment  to  tbe  effect  that  the  plaintiff  had 
great  confidence  and  trust  in  tbe  defoidant 
arising  out  of  the  relation  between  them,  and 
relying  upon  said  confidence,  and  fully  be- 
lieving that  tbe  defendant  would  liold  said 
'  property  in  trust  for  plalntlff  as  agreed,  the 
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plaintiff  had  directed  said  conveyance  to  be 
made  to  the  defendant 

[2]  We  are  able  to  perceive  no  material ' 
difference  in  ttiese  two  connts  of  tbe  plalo- 
tUTs  complaint  In  so  far  as  tbey  each  aver 
facts  from  which  a  resulting  trust  would 
arise  In  favor  of  plaintiff.  It  is  true  that 
tbe  second  count  In  the  complaint  ampUQes 
somewhat  the  terms  and  requirements  of 
such  trust  by  the  addition  of  the  provisions 
calling  for  the  care  and  maintenance  of  the 
plffintiff  In  the  home  of  the  defendant  upon 
the  purchased  prt^rty.  These  added  con- 
ditions are  quite  common  in  trusts  of  this 
character  and  are  not  hostile  to  them ;  and 
we  are  of  the  opinion  that  the  averments  of 
this  second  count  in  plaintiff's  complaint, 
taken  in  connection  .with  the  later  amendment 
thereto,  averring  the  existence  of  a  confiden- 
tial relation  between  the  parties,  upon  which 
the  plaintiff  relied,  In  investing  the  defendant 
with  the  apparent  title  to  the  property  In 
question,  bring  this  case  within  the  range  of 
those  authorities  In  this  state  which  deal  with 
the  subject  of  trusts  arising  out  of  actual 
or  constructive  fraud  on  the  part  of  those 
persons  who  are  Invested  with  apparent  but 
not  real  ownerehlp  of  the  property.  Brlson 
V.  Brlson,  75  Cal.  525,  17  Pac.  GS9.  7  Am.  St. 
Rep.  189;  Id.,  90  Cal.  323.  27  Pac.  186; 
Alanlz  V.  Casenave,  Gl  Cal.  41,  27  Pac.  621 ; 
Odell  7.  Moss,  130  Cal.  352.  62  Pac.  555; 
Jones  V.  Jones,  140  Cal.  587,  74  Pac.  143; 
Lauricella  v.  Lanrlcella,  101  Cal.  61, 118  Pac. 
430.  Under  these  authorities  we  are  satisfied 
that  tbe  complaint  herein  In  both  its  couuts, 
and  especially  as  amended  at  the  trial,  states 
a  cause  of  actlop. 

13]  The  final  contention  of  tbe  appellant  Is 
that  the  findings  do  not  support  the  Judgment 
The  findings  reveal  a  somewhat  different 
state  of  facts  from  those  averred  In  the  com- 
plaint, and  they  are  also  somewhat  prolix  and 
detailed  In  an  apparent  effort  on  the  part  of 
the  trial  court  to  make  them  responsive  to 
the  averments  and  denials  of  the  defendant's 
cross-complaint  and  to  the  averments  of  the 
answer  thereto.  Without  rehearsing  these 
matters  In  detail,  it  may  be  said  that  the 
main  divergence  of  the  findings  of  the  trial 
court  from  the  averments  of  plaintiff's  com- 
plaint springs  from  a  finding  to  the  effect 
that  the  defendant  had  contributed  the  sum 
of  $8S0,  wbicb  she  had  placed  in  the  hands 
of  tbe  plaintiff  to  be  used  in  the  establishment 
of  tbe  home  of  the  parties,  and  .which  may 
have  been  used  in  buying  the  furniture  there- 
for,  since  the  court  expressly  finds  that  the 
purchase  price  of  the  real  estate  did  not  con- 
sist of  moneys  belonging  to  tbe  defendant. 
The  court  undertook  to  equalize  these  mat- 
ters in  its  Judgment  by  providing  therein  that 
the  defendant  should  pay  over  to  the  plain- 
tiff the  sum  received  by  the  incumlirance  of 
the  property  less  whatever  credit  she  would 
be  entitled  to  by  reason  of  her  contribution 


to  the  equipment  of  the  home.  We  thlnfc  this 
sort  of  adjustment  ot  tbe  monetary  affairs  of 
the  parties  was  fully  within  the  discretion 
of  a  court  of  equity.  While  the  court  does 
not  make  an  express  finding  upon  the  subject 
of  fraud  on  the  part  of  the  defendant,  it  does 
find  the  facts  from  which  the  Implication  of 
fraud  would  necessarily  arise:  and  we  are 
otherwise  of  the  opinion  that  the  findings  of 
the  court,  taken  as  a  whole,  are  responsive  to 
the  issues  In  the  case,  and  that  they  support 
tbe  conclusions  of  law  and  the  jud^ent 
based  thereon.  • 

It  follows  that  the  judgment  should  be  af- 
firmed, and  it  Is  so  ordered. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

•  (33  Cal.  App.  536) 
ROBINSON  T.  RISPIN  et  al.    (Civ.  1618.) 
(District  Court  of  Appeal,  Tbird  District,  Cali- 
fornia.   April  26,  1917.) 

1.  Mikes  and  Uinebaus  «=>109— Cohtracts 
— Weix-Digoino  Contbact. 

In  contractor's  damage  auit  for  landowner's 
breach  of  contract  to  drill  not  less  than  2,000 
feet  and  not  less  than  two  nor  more  than  tour 
wells,  a  40&-foot  well  accepted  by  the  laadown- 
er  need  not  be  credited  witfa  1,000  feet. 

[Ed.  Note.— Fn-  other  cases,  see  Mines  and 
Mioerab,  Cent.  Dig.  {  214.] 

2.  Damages  ®=»40(2)— Pbofitb  —  Well-Dio- 
GiNo  Contbact. 

Profits  to  be  earned  from  digging  oil  wells 
are  not  too  speculative  and  remote  to  be  a  basis 
for  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ||  74-7a] 

3.  Mines  and  Minebals  05>109— Contbacts 

— BbEACH — SUFMCIENCT  OF  EVIDENCE. 

Plaintift  contractor's  testimony  that  defend- 
ant landowners  did  not  supply  him  with  casing, 
fuel,  and  water  to  be  used  in  digfdng-  oil  wells 
sustains  a  finding  that  defendants'  default  pre- 
vented plaintiff  from  completing  tbe  work. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  8  214.] 

4.  Corpobations  e=a243{3)  —  LiABiLrrr  ON 
Stock— Tb  U8TEE. 

Under  tlie  direct  provisions  of  Civ.  Code, 
I  322,  a  minor's  trustee  holding  corporate  stock 
IS  personally  liable  on  such  stock, 

[Ed.  Note.-~ror  other  cases,  see  Gorporatinu, 
Cent.  Dig.  I  947.] 

5.  CoBPOBATIONS  <S=3l71  —  Stockholdebs— 
Evidence. 

Plaintiff  may  prove  that  defendants  were 
corporate  stockholders  by  their  testimony,  es- 
pecially where  plaintiffs  efforts  to  have  tlie  cor- 
poration's books  produced  pursuant  to  Code 
Civ.  Proc.  S  1000,  met  persietent  opposition. 

[Ed.  Note. — For  other  cases,  ace  Corporations, 
Cent  Dig.  §§  633-C36.] 

6.  Assignments  <S=>107  —  Contbacts  —  As- 
signee's LlABIIJTT. 

While  the  mere  assignment  of  nn  executory 
contract  does  not  make  the  assignee  liable  to 
tlie  other  party,  yet,  where  the  contract  is  fully 
performed,  the  benefit  inures  solely  to  the  as- 
signee, and  he  recognises  the  contract  as  bind- 
ing, he  ia  liable  to  tbe  other  party  equally  with 
his  assignor. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §S  ISC.  187.] 
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7.  Novation  —  SOTncnnoT  or  Evi- 
dence. 

A  (l<>fendant'8  testtlnon;  that  a  corporation 
agreed  to  assume  the  obligatlona  of  his  contract, 
etc,  held  Bufllci)>Dt  to  suatmin  a  findioK  oi  nova- 
tion. 

[Ed.  Note^For  other  cues,  see  Novation, 
Cent.  Dig.  |  12.] 

8.  Novation  ®=>12-^Evidence. 

Under  the  direct  provisions  of  Civ.  Cofle,  S 
1031,  suIk],  2,  a  novation  may  be  established  by 
cbowing  the  aubstitution  of  a  new  debtor  in 
place  of  the  old  one. 

[1-^.  Nutc.— For  other  eases,  aee  Novation, 
Cent.  Dig.  I  12.] 

9.  XovATioN  «=>12— Parol  Evidence. 

Parol  evidence  ia  admissible  to  establish  a 
novation  in  a  written  contract. 

[Ed.  Note.— For  other  cases,  aee  Novation, 
Cent.  Dig.  (  1_>.] 

Api)eal  from  Superior  Court;  City  and 
County  of  San  Francisco;  William  D.  Dehy, 
Judge. 

Action  by  E.  W.  Robinson  against  H.  A. 
Itispiri  and  others.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendants  appeal.  Reversed,  and  new  trial 
ordered  as  to  defendant  Rispln,  and  affirmed 
in  other  respects. 

Boutvrell  Dunlap  and  John  E.  Alexander, 
both  of  San  Francisco,  for  appellants.  U.  U. 
Cross,  of  San  Francisco,  for  respondent 

BURNETT,  J.  On  November  10,  1910, 
plaintiff  and  defendant  lUspln  entered  Into  a 
written  agreem«it  for  the  drilling  of  certain 
oil  wells  In  Eem  county.  Robinson  agreed  to 
furnish  the  tools  and  labor  and  drill  two  or 
more  wells  for  whlc4i  Rispln  agreed  to  pay 
him  $4.60  tor  each  vertical  foot  drilled.  Ris- 
pln was  "to  furnish  all  necessary  fuel,  water, 
tubing,  and  oisiag  at  the  well  being  drilled," 
and'  Robinson  agreed  to  do  the  work  accord- 
ing to  certain  specifications  "in  a  thoroughly 
woritmanllke  manner  under  the  Instructions 
ot  said  Rispln,"  and  it  was  further  provided 
that  Robinson  should  not  be  compelled  to 
drill  to  a  depth  exceeding  1,000  feet  in  any 
<aie  hole,  and  "that  this  contract  shall  cover 
a  total  of  not  less  than  2,000  feet  of  drilling 
and  not  less  than  two  nor  more  than  four 
wells,  and  that  there  shall  be  no  unnecessary 
delays  by  either  party,  either  in  the  drilling 
of  the  wells  or  the  furnishing  of  casing,  fuel 
and  watw."  On  December  23.  1010,  after 
Robinson  liad  moved  his  crew  and  appliances 
to  the  land  where  the  work  was  to  be  done, 
but  before  he  had  actually  begnn  drilling, 
Rispln  assigned  all  his  right,  title,  and  inter- 
est in  said  land  (which  he  held  nnder  option 
agreements)  and  all  his  interest  under  said 
agre«nfmt  with  Robinson  to  the  defendant 
corporation,  Lost  Hills  Central  Oil  Company. 
The  court  found  tha't  the  defendant  corpora- 
tion accepted  the  assignment  and  the  benefits 
and  obligations  arising  from  the  agreen^nt 
with  Robinson,  with  full  knowledge  of  all  the 
facts  relating  thereto,  and  the  work  thereaft- 
er proceeded  under  its  directions  and  Instruc- 


tions. The  work  was  begun  on  December 
28th.  and  after  Innumerable  delays,  which  the 
court  found  were  caused  1^  the  fiillure  of  the 
corporation  to  furnish  the  necessary  castog. 
fu^,  and  water,  he  succeeded,  on  or  about 
the  23d  day  of  February.  1911.  In  reaching  a 
depth  of  400  feet  and  It  was  mutually  agreed 
that  the  welt  known  as  "well  Na  1**  ehonld 
be  abandoned  as  an  oil  w^ll  and  diould  be 
CMiverted  into  and  used  as  a  water  well  for 
further  c^ratiom  on  the  property.  Plaintiff 
was  thereupon  paid  $1,800  for  the  said  400 
feet,  and  he  moved  his  drilling  appliances  to 
another  point  on  the  laud,  and  lie  proceeded 
to  drill  well  Na  2  until  at  the  end  of  Jnne^ 
1911.  he  had  reached  a  depth  of  007  feet.  It 
was  ftnind  that  he  could  proceed  no  turthor 
by  reason  of  the  failure  of  appellants  to  for- 
nlsb  the  necessary  casing,  and  hence  he  ceas* 
ed  the  drilling  operations.  After  waiting  un- 
til November  25,  1911,  for  defendant  to  fur- 
nish the  easing  to  enable  him  to  proceed  with 
the  work  he  brought  suit  to  recover  the 
amount  due  bim  for  the  work  actually  done, 
for  the  damages  which  he  had  sustained  by 
reason  of  defendants'  breach  of  their  agree- 
ment to  furnish  him  with  the  requisite  futi, 
water,  and  casing,  and  damages  for  their  re- 
fusal to  permit  him  to  go  on  and  complete 
the  drilling  to  the  extent  of  the  2.000  mini- 
mum feet  provided  In  the  contract.  The 
court's  Judgment  was  In  favor  of  plaintiff  In 
the  aggregate  sum  of  $6,421.25  against  the 
defendants  Rispln  and  Lost,  Hills  Central  Oil 
Company  and  a  several  Judgment  against 
Benjamin  Goodwin,  A.  B.  Smith.  H.  A.  Ris- 
pln, and  J.  S.  Ourlsb  as  stockholders  of  said 
corporation,  for  the  sum  of  $1,580.41  each. 

At  the  trial  appellants  made  common 
cause,  and  they  were  represented  by  the 
same  attorney.  On  the  appeal  another  aV 
tomey  appears  for  Rispln,  and  he  and  the 
other  appellants  assume  a  somewhat  antago- 
nistic attitude  as  to  the  proper  theory  of  the 
case.  However,  they  are  In  accord  in  nr^ng 
several  grounds  for  a  reversal  of  the  Judg- 
ment and  order  denying  the  motion  for  a  new 
trial,  and  these  will  first  receive  attention. 

Plaintiff  was  awarded  the  sum  of  $1,529.25 
for  the  loss  of  the  profits  which  he  would 
tiave  made  if  permitted  to  complete  the  con- 
tract. As  to  the  various  objections  to  the 
particular  finding  some  brief  suggestions 
may  be  submitted. 

[11  The  court  was  not  bound  to  consider 
the  400-foot  well  as  though  it  had  been  drill- 
ed to  the  depth  of  1,000  feet  There  was  no 
agreement  to  that  effect,  according  to  the 
testimony  of  plaintiff,  and  In  the  oij^nal  con- 
tract the  number  of  feet  actually  drilled  was 
the  important  c(mslderati<m.  The  parties  did 
not  even  contemplate  that  any  well  should 
be  of  definite  depth,  but  there  was  a  iliult  to 
the  number  that  should  be  developed.  There 
was  no  greater  reason  for  crediting  this  par- 
ticular well  with  1,000  feet  than  tar  so  con- 
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slderlnfT  the  other  one  of  007  feet  In  view 
of  the  testiuiony  of  plaintiff  that  well  "No.  1** 
was  accepted  as  complete  to  be  used  for 
sapplylng  water,  and  that  It  was  not  through 
any  fault  of  his  that  it  was  drilled  no  deeper, 
the  court  was  justifled  In  the  number  of  feet 
it  allowed  for  sJiid  work. 

[2]  As  to  daniBKes.  the  rule  is,  no  doubt, 
that  those  of  a  special  nature  must  be  plead- 
ed. General  damages  are  said  to  be  the  nat- 
ural and  necessary  result  of  the  act  com- 
plained of.  while  special  are  the  natural,  but 
not  the  necessary,  consequence  of  smh  act. 
It  has  been  held,  however,  that  the  loss  of 
profits  on  a  contract  of  this  kind  is  the  nec- 
essary consequence  of  a  breach,  and  therefore 
It  is  not  required  to  be  specially  pleaded. 
Tfihoe  Ice  Co.  v.  Union  Ice  Co..  109  Cal.  240. 
41  I'ac.  1020:  Geminln  Fruit  Co.  v.  Armsby 
Co..  15.1  Cal.  5S5.  Ofi  Pac.  ^119.  Nor  are  such 
profits  too  speculative  and  remote  to  be  a 
basts  ft>r  daumt'es.  This  consideration  Is 
thoroutihW  discussed  In  Shoemaker  v.  Acker, 
lie  Cal.  2:ifl.  48  Pac.  62.  and  it  is  sufiident 
to  quote  therefrom  the  following  sentence: 

"But  where  the  prospective  profits  are  the 
natural  and  direct  conuequenccB  of  the  breach 
of  the  contract,  they  may  be  recovered;  and 
he  who  breaks  the  contrucl  cannot  wholly  es- 
cape on  aoctiunt  of  the  difficulty  which  his  own 
wrong  has  piodnced  of  devising  a  perfect  meas- 
ure of  damuges." 

[i]  Appellants  are  equally  at  fault  In  the 
contention  that  plaintiff  failed  to  show  that 
be  was  prevented  by  the  defendants  from 
completing  the  work.  We  need  not  quote 
from  the  record,  but  we  deem  It  sufficient  to 
say  that  plaintiff  testified  positively  that  de- 
fendants failed  to  supply  hUn  with  the  cas- 
ing, fuel,  and  water  as  they  agreed,  and 
therefore  it  was  Impossible  for  him  to  con- 
tinue the  work.  Furthermore,  he  testified 
that  they  abandoned  the  enterprise  and  re- 
quested him  to  come  to  San  Francisco  to  as- 
sist them  In  disposing  of  defendants'  in- 
terest in  the  land.  PlatntlfTs  case  did  not 
rest  upon  the  theory  that  he  was  prevented 
by  the  failure  of  defendants  to  pay  him  what 
was  due,  and  therefore  the  doctrine  of  the 
case  of  Cox  v.  McLaughlin,  54  Col.  605,  has 
no  application.  It  Is  rather  an  Instance  of 
the  failure  to  furnish  material  which  was  to 
be  used  In  the  work  and  which  was  made  a 
condition  precedent  to  the  performance  by 
plaintiff,  and  it  Is  governed  by  the  principle 
expounded  and  applied  Id  Alderson  v.  Hous- 
ton, 154  Cal.  3,  96  Pac.  884. 

As  to  the  damages  caused  by  delay,  It  may 
be  said  also  that  support  for  the  finding  is 
contained  In  the  record.  It  is  pointed  out 
in  respondent's  brief,  and  It  is  not  con- 
troverted lu  the  final  brief  for  appellants. 

[4,  SI  There  was  a  dispute  as  to  the  num- 
ber of  shares  of  stock  In  defendant  corpora- 
tion held  by  some  of  the  other  defendants. 
Bowever,  the  finding  of  the  court  in  that  re- 
spect seems  abundantly  supported.  There 
was  no  controversy  as  to  the  number  of 
shares  outstanding  and  that  said  defendants 


were  stockholders.  It  was  admitted  by  the 
answer  that  Ourlsh  owned  25,000  shares. 
lUspin  and  Goodwin  admitted  on  the  stand 
that  each  owned  the  same  number.  Smith's 
testimony  showed  also  that  he  was  liable  for 
25.000  shares,  as  be  admitted  that  this  num- 
ber stood  In  his  name  as  trustee  for  his 
son,  a  minor  of  the  age  of  16  years.  Section 
322,  Civ.  Code.  We  can  see  no  valid  objec- 
tion to  the  method  adopted  for  the  proof  of 
these  facts.  They  were  matters  peculiarly 
within  the  knowledge  of  defendants,  and  they 
were  competent  witnesses  to  testify  as  to  the 
number  of  shares  owned  by  each.  Indeed, 
plaintiff  endeavored  to  have  the  iKwks  of  the 
corporation  produced,  that  the  matter  might 
be  set  at  rest,  but  he  encountered  serious  and 
l»erslsteut  opposition.  Steps  were  taken  for 
this  purpose  as  provided  by  section  1000  of 
the  Code  of  Civil  Procedure,  but  we  need  not 
follow  them  in  detail.  Appellants  may  have 
acted  in  good  faith,  but  they  seemed  strong- 
ly averse  to  a  complete  inspection  by  re- 
spondent of  the  records  Involved  In  the 
controversy.  We  think,  under  the  circum- 
stances, that  the  court  was  Justified  in  hold- 
ing that  Its  order  lu  reference  to  an  inspec- 
tion of  the  books  had  not  been  complied  with 
and  lu  assuming  the  facts  to  be  as  claimed 
by  plaintiff.  However,  aside  from  tbls,  the 
evidence  was  sufficient  to  support  the  finding. 

We  have  thus  noticed  the  foregoing  con- 
tentions, although  we  would  probably  be 
Justified  Id  concluding  that  they  bad  been 
abandoned  by  appellants ;  as  no  reference  is 
made  to  any  of  them  in  the  closing  briefs. 

We  come  now  to  the  points  where  appel- 
lants diverge  and  to  which  the  ctodug  arga- 
ments  are  addroued. 

The  contention  of  the  corporation  defend- 
ant, the  Lost  Hills  Central  Oil  Company,  is 
that  it  never'  assumed  any  liability  under 
the  contract  made  by  Robinson  and  lUspin. 
There  can  be  no  doubt,  bowever,  that  the 
record  supports  the  finding  of  tbe  court  to 
the  effect  that  Rispln  transferred,  set  over, 
and  assigned  all  his  right,  title,  and  Interest, 
under  tbe  agreement  made  by  him  with  Kob- 
Inson,  to  tbe  defendant  corporation,  this 
transfer  having  been  made  on  December  23, 
1810,  while  tbe  contract  was  wholly  execu- 
tory ■  that  the  defendant  coii>oraUon  volun- 
tarily accepted  the  assignment  and  the  bene- 
fits and  obligations  arising  from  the  trans- 
action and  the  agreement  with  Itoblnson, 
with  full  knowledge  of  all  Qie  foots  relating 
thereto,  and  thereafter  requested  Robinson 
to  perform  the  work  stipulated  under  and 
pursuant  to  the  terms  of  that  agreement. 
The  evidence  Is  epitomized  In  the  brief  of 
respondent,  but  it  ia  not  necessary  to  repeat 
It  here. 

[8,  7]  The  case  seems  to  fall  clearly  within 
the  principle  of  Cutting  Packing  Co.  v.  Pack- 
era'  Exchange,  86  Cal.  574,  25  Pac  62.  10 
L.  R.  A.  369,  21  Am.  St.  Rep.  63 ;  Anderson  r . 
De  Urloste,  96  Cat  404,  31  Pac.  266;  Trece 
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r.  Moore,  1  Cal.  App.  587,  82  Pat  642;  and 
section  1689  of  the  ClTil  Code.  Of  course,  as 
BUgReated  by  respondent,  the  mere  assign- 
ment of  the  rights  under  an  executory  con- 
tract would  not  malce  the  assignee  liable  to 
the  other  contracting  party.  Such  was  the 
case  of  IJsenby  v.  Newton,  120  Cal.  521,  52 
Pac.  813,  65  Am.  St.  Rep.  20."!.  But  where, 
after  the  assignment  is  made,  the  executory 
provisions  of  the  contract  are  fully  perform- 
ed, the  benefit  inuring  solely  to  the  assignee, 
and  where  by  his  actions  he  holds  himself 
out  as  iwrsonally  liable  and  recognizes  the 
original  contract  as  binding  upon  him,  he 
is  liable  to  the  other  party  equally  with  the 
iisslgnor.  Such  is  this  case,  as  was  Jones  v. 
Allert,  161  Cal.  234,  118  Pac'  7!M.  Indeed, 
there  Is  much  evidence  In  the  record  that  the 
corporation  was  the  real  party  in  interest, 
Rlspln  being  a  mere  intermediary.  Further- 
more, we  may  say  that,  if  the  court  had 
found  that  there  was  a  novation,  the  substitu- 
tion of  the  corporation  for  Rlspin  with  the 
intention  of  releasing  the  latter  from  llabll 
ity,  the  finding  would  be  supported.  There 
is  much  in  the  record  tending  to  this  view. 
It  will  be  sufflcient  to  refer  to  a  portion  of 
the  testimony  of  Rispin.  He  said:  That  he 
presented  to  the  directors  of  Lost  Hills 
Central  Oil  Company  the  contract  between 
him  and  Robinson,  and  that  they  directed 
him  what  to  do  under  the  contract ;  that  the 
corporation  paid  Robinson  what  was  due 
under  the  agreement ;  that  there  was  an  un- 
derstanding that  the  corporation  was  to  as- 
sume the  obligations  of  the  contract ;  "that 
It  would  take  my  place  In  the  contract  with 
Mr.  R^Ainaon;  that  the  contract  woald  be 
practically  between  Mr.  Robinson  and  the 
corporation,  and  not  with  myself and 
that  be  notified  Mr.  Robinson  that  the  cor- 
iwration  bad  assumed  tlie  contract.  In  fact, 
appellants  attempted  to  go  further  and  show 
tliat  at  the  time  of  the  execution  of  the  said 
contract  between  Robinson  and  Rlspln  it  was 
understood  and  agreed  that  the  corporation, 
when  formed,  should  be  substituted  for 
ULspin.  Tliat  attempt  Involves  what  appel- 
lant Rispin  claims  was  a  prejudicially  er- 
roneous ruling  of  the  court.  The  purpose  of 
the  questions  addressed  to  the  witness  was 
stated  by  counsel  as  follows: 

"I  wish  to  show  by  Mr.  Rispin  and  to  follow 
that  testimony  up  that  at  and  subsequent  to  the 
time  wli-iD  tliis  contract  was  executed,  on  No- 
vember 10.  lUlO,  there  was  a  distinct  agreement 
hetweeo  Mr.  Risiiin  and  Mr.  Kohiuson,  an  agree- 
ment incidoital  to  tbe  aereement  of  November 
10,  1910,  to  the  effect  thut  that  agreement  as 
signed  was  to  be  assumed  by  a  corporation 
which  Mr.  Riapm  was  ut  that  time  organizing, 
and  that  the  corporation  would  take  over  and 
assume  the  liability  under  that  contract;  that 
there  was  an  agreement  between  them  to  that 
effect.  And  following  that  I  n-isii  to  show  that 
that  agreement  was  fully  and  comiilftely  execut- 
ed and  carried  out,  and  that  the  liahility  was 
assumed  by  the  corporation;  that  tbe  liability 
of  the  corporation  was  assented  to  by  Mr.  Robin-  | 
son,  and  that  Mr.  Robinson  looked  to  the  cor-  i 
';>oratlon  aa  the  party  liable  and  released  Mr. ' 


REPORTER  (Cat 

Rlspln  from  all  obligations  becaaae  of  the  writ- 
ing which  was  introduced  by  plaintiff  bore  as. 
.the  contract;  further  that  all  the  fticts  and  cir- 
cumstances surrounding  the  cose  are  proper  to 
be  shown  in  order  that  the  judjje  may  properly 
ponstroe  the  instrument  in  question;  and  further 
that  the  evidence  of  what  transpired  at  that 
time  would  be  admissible  upon  the  ground  of 
showing  lack  of  consideration  as  far  as  Mr.  Ris- 
rnn  was  concerned.  Those  matters,  I  beUeve, 
are  fully  set  forth  In  the  allegations  of  tbe  an- 
swer, sufficient  to  have  them  admitted  as  evi- 
dence. If  there  is  any  question  in  the  mind  of 
the  court  that  these  matters  are  not  fully  set 
forth  in  the  answer  of  Mr.  Rispin  so  that  this 
evidence  should  be  admitted,  I  then  ask  for  leave 
to  amend  so  that  those  matters  can  be  fully 
shown." 

[I,  I]  Tbe  court,  however,  regarded  It  as 
an  effort  to  vary  the  terms  of  the  written 
Instrument,  and  would  not  permit  the  ques- 
tions to  he  answered.  In  this  we  think  the 
court  erred.  The  purpose  was  not  to  vary 
the  terms  of  the  contract,  but  to  show  a  col- 
lateral agreement  that  the  contract  should 
be  assumed  by  another.  There  is  no  doubt 
a  novation  could  he  shown  by  proving  the 
substitution  of  another  party  for  Rlspln  In 
the  contract  Section  1531,  Civ.  Code.  suhd. 
2.  In  order  to  prove  this,  there  must  be.  of 
course,  evidence  of  an  agreement  to  that  ef- 
fect. Plaintiff  must  have  consented  to  it  In 
order  to  constitute  a  novation.  That  he  so 
agreed  at  the  time  of  tbe  execution  of  the 
original  contract  would  naturally  be  a  sig- 
nificant circumstance  in  the  chain  of  proof 
relied  upon  to  establish  the  novation.  Proof 
of  the  substitution  is  not  required  to  be  in 
writing,  but  may  consist  of  parol  evidence. 
If  it  was  not  permlssiitUe  to  show  such  an 
agreement  at  the  time  the  written  contract 
was  executed.  It  could  not  be  shown  at  all. 
The  same  objection  could  be  made  as  to  a 
question  addressed  to  any  subsequent  agree- 
ment between  the  parties  as  at  the  time  the 
written  contract  was  executed.  Upon  respond- 
ent's theory  the  novation  could  not  be  proven 
imless  it  was  embodied  in  a  written  instru- 
ment This,  however.  Is  not  the  law,  and  the 
contention  of  respondent  is  based  upon  an  er- 
roneous conception  of  the  rule  as  to  varying 
the  terms  of  a  written  Instrument  Xo  Farm- 
ers' Nat  Gold  Bank  v.  Stover,  60  Cal.  389.  de- 
fendant attempted  to  prove  that  plaintiff  had 
agreed  that  a  certain  note  and  mortgage  was 
taken  by  plaintiff  as  substitution  for  and 
in  full  payment  of  the  note  sued  on.  The  evi- 
dence was  admitted  and  thereafter  excluded. 
The  Supreme  Court  said: 

"This  was  error.  The  evidence  which  was 
admitted  and  afterwards  excluded  tended  to 
prove  that  tbe  bank  had  accepted  the  individual 
note  and  mortgage  of  Stover  as  a  substitute  fur 
the  note  in  suit,  for  the  purpose  of  extinguishing 
the  obligation  arising  from  it,  or  of  releasing 
the  parties  to  it  who  had  become  insolvent.  If 
the  note  and  mortgage  were,  in  fact  taken  as  a 
substitute  for  the  note  in  dispute,  with  the  in- 
tent of  extinguishing  tbe  obligation  of  it,  or 
releasing  the  parties  to  it,  the  transaction  con- 
stituted a  defense  by  way  of  novstiou,  under  sec- 
tions 1530,  1531,  1532,  of  the  CivR  Code;  and 
the  defendants  were  entitled  to  have  it  presented 
I  tu  the  consideration  of  the  jury  upon  the  eri- 
I  decce  adduced  to  sustain  it" 
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As  to  the  sufBcIency  of  the  pleadings  to 
present  the  Issue,  the  Supreme  Court  there- 
in approved  Klrsteln  v.  Madden,  38  Cal.  158, 
and  Stringer  t.  Davis,  30  Cal.  318,  wherein  It 
was  held  that  the  trial  court,  if  application 
^ould  be  made  therefor,  should  allow  such 
amendments  to  be  made  as  wiU  enable  the 
court  to  try  and  determine  the  cause  on  the 
merits. 

In  Guidery  v.  Green.  95  CoL  630,  It  was 
held  that  parol  evidence  offered  for  the 
purpose  of  showing  that  a  subsequent  writ- 
ten contract,  which  It  is  clntmed  superseded 
and  annulled  a  prior  written  contract  upon 
which  the  other  is  based,  had  been  executed 
upon  the  consideration  and  oKreement  that 
the  prior  contract  should  be  canceled  and  all 
claims  of  the  plaintiff  against  the  defendant 
thereunder  waived,  is  not  incompetent  as  hav- 
ing the  effect  to  vary  or  contradict  the  terms 
of  either  of  the  written  instruments  or  to  add 
any  terms  thereto.   Said  the  court: 

"Such  evidence  is  as  admissible  as  is  oral 
testimony  that  tbe  terms  of  a  written  agreement 
have  been  fully  performed  by  tbe  pnrties,  or 
that  the  instrument  evidencing  such  agrcemeDt 
has  itself  been  canceled  and  destroyed  by  the 
concurrent  act  of  t>oth  parties.  In  either  case 
tbe  object  and  effect  of  such  evidence  is  not  to 
change  any  of  Uie  terms  of  the  contract,  but  to 
show  thnt  ttie  contract  has  no  longer  any  exist- 
ence, and  therefore  cannot  be  made  the  basis  of 
an  action." 

So  here  the  purpose  was  to  show  that  said 
agreement  no  longer  had  any  existence  as 
between  the  original  parties,  but  that  it  had 
been  superseded  by  a  contract  between  plain- 
tiff and  the  corporation.  That  the  terms 
and  conditions  of  the  contract  remained  the 
same,  that  practically  the  only  change  was 
the  substitution  of  another  obligor,  manifest- 
ly presents  no  different  legal  aspect  from  the 
case  where  an  entirely  different  contract  has 
been  substituted. 

If  the  rule  is  to  be  applied  as  claimed  by 
respondent,  then  no  effect  could  be  given  to 
that  portion  of  section  1608  of  the  ClvU  Cod-i 
which  provides  that: 

"A  contract  in  writing  may  be  altered  •  •  • 
by  an  executed  oral  agreement." 

Such  executed  agreement  could  not  be 
shown  for  the  reason  that  It  would  be  in 
effect  to  permit  parol  evidence  to  vary  the 
terms  of  a  written  Instrument.  That  a  nova- 
tion had  been  effected  was  one  of  the  im- 
portant defenses  relied  upon  by  appellant 
Ulspin,  and  we  think  he  should  have  been 
afforded  the  fullest  opportunity  to  estab- 
lish it 

As  to  the  appellant  corporation  we  may 
suggest  that  Its  attitude  here  appears  quite 
Inconsistent  with  its  position  at  the  trial. 
Therein  all  of  the  defendants,  as  we  have 
stated,  were  represented  by  the  same  attor- 
ney, who  Insisted,  as  we  have  seen,  that  there 
was  a  complete  novation,  that  the  corpora- 
tion had  been  substituted  in  the  original  con- 
tract for  Rispin,  and  it  complained  some- 
what bitterly  because  It  was  denied  the  prlvl* 


lege  of  making  that  clear  to  the  court-  It  Is 
true  also  that  the  motion  for  a  new  trial  was 
joint  and  not  several,  and  there  Is  a  Joint  ap- 
peal from  the  judgment.  However,  no  point 
is  made  as  to  this,  and  we  think  justice  re- 
quires that  the  judgment  against  Rispin  for 
the  sum  of  $6,421.25  should  be  reversed,  and  a 
new  trial  had  upon  the  Issue  whether  he  was 
released  from  liability  upon  the  contract  by 
virtue  of  said  alleged  novation,  and  that  the 
Judgment  and  order  should  be  afflrmed  in  aU 
other  respects.  Zt  is  so  ordered. 

We  concur:  CHIPMAM,  P.  J.;  HART.  J. 


(33  Cal.  App.  557) 
MANOR  v.  DUNFIELD.    (Civ.  1638.) 
(District  Court  of  Appeal.  Third  District.  Cali- 
fornia.   April  30,  1017.) 

1.  Tbotbb  and  Coif  version  €=»40{1)  —  Pos- 
session OF  Plaintiff^Illeoal  takino— 
Knowleooe  of  Defendant  —  Suffioienot 

OF  Evidence. 
In  suit  for  conversion  of  an  automobile, 
evidence  held  to  justify  findings  that  plaintiff 
was  in  tbe  possession  and  entitled  to  the  posses- 
sion of  the  machine  when  it  was  delivered  to  de< 
fendant  by  plaintiff's  employ^,  that  it  was  ille- 
gally taken  from  plaintiff,  and  that  defendant 
had  knowledge  or  the  means  of  acquiring  knowl- 
edge of  plaintilTs  claim  to  its  xtossesaion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §S  232,  210,  244.} 

2.  Pledges  ®=>11— Possession— Claxub  0!^ 

Cbeditobs— Statute. 
Where  plaintiff  was  in  poBsession  of  an  au- 
tomobile through  his  employ^,  tbe  driver  of  bis 
auto-stflge  line,  be  bad  such  possession  as  to 
protect  himself  against  the  claims  of  creditors, 
as  contemplated  by  Civ.  Code,  i  3440,  providing 
what  transfers  are  presumed  to  be  fraudu- 
lent, though  the  possession  came  to  plaintiff  by 
bis  employe's  pledging  tbe  car  with  him. 

[Ed.  Note.— For  other  cases,  see  I^edges,  Gent. 
Dig.  £S  28-35.] 

3.  Pledges  ^943— Pixdoob's  TsANsran  of 
Intebest^Effect  on  Pledgee. 

Where  plaintiff's  employ^,  driver  of  an  auto- 
stase  line,  pledged  an  automobile  with  plaintiff, 
and  thereafter  had  control  over  the  car  entirely 
by  virtue  of  his  employment  and  under  plain- 
tiff's direction,  the  employe  had  no  right  to  de- 
prive plaintiff  of  the  possession  of  the  machine, 
and  bis  attempted  transfer  of  bia  interest  to  a 
third  person  had  no  effect  on  plaintiff's  claim  to 
the  car. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Pig.  8  102.] 

4.  Novation  <s=»5— Contbact  of  Sale. 

Where  plaintiff  assumed  the  obligation  of  his 
employ^  under  the  latter's  contract  to  buy  an 
automobile,  and  the  substitution  was  recognized 
by  the  seller  of  the  car,  there  was  a  complete 
novation,  and  plaintiff  was  entitled  to  the  rights 
and  subject  to  the  liabilities  of  the  sale,  which 
was  conditionaL 

[Ed.  Note.— For  other  eases,  see  Novation, 
Cent.  Dig.  $  5.] 

5.  Sales  ®=»467— Conditio nai.  Sale— Right 
TO  Possession. 

Tbe  vendee  of  personalty  under  a  condition- 
al sale  contract  is  entitled  to  possrasioD  until 
he  loses  tbe  right  by  virtue  of  his  vioUtioD  of 
some  provision  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Ssles,  Oent 
Dig.  9S  13!H,  135&-1364.] 
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6.  SATJEi  «=»4fl(H4>— CONTBACf^PKRPOBlUIICB 

— PBEaUMPTION. 
It  is  prMiiined  that  the  auccessor  bj  nova- 
tion of  thf  buyer  of  an  automobile  by  comiitioo- 
al  sale  contract  wiU  make  the  final  payment  on 
tbe  car. 

[Ed.  Note.— For  other  caaet,  see  Said,  Cent 
DIs.  If  1444,  1443.] 

7.  Sales  «=>480(1)  —  CoNDmoNAL  Sale  — 
FAri-fKE  TO  Complete  Contract— Penaltt. 

If  tiie  successor  by  novation  of  the  buyer  of 
an  automobile  by  comlittonal  sale  coutraet  dot-it 
not  complete  bis  contract  by  payinx  for  the 
car,  be  is  liable  to  tbe  penalty  of  foi'feiture.  - 
[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  IS  1440,  1442.  144a] 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty; Eriwst  Weiyond.  Jadg& 

Action  by  3.  A.  Manor  against  J.  D.  Dun- 
fleld.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

KMllliiKtoa  &  Mtl11nj;toa,  of  Colusa,  for  ap- 
pellant U.  W.  Brown  and  Harmon  M.  Al- 
bery,  botli  of  Colusa,  for  resp<mdent 

BL'IIXETT,  J.  One  F.  B.  Fartaln  entered 
Into  a  contract  with  one  G.  L.  Sanders  fur 
the  purchase  of  a  Ford  automobile.  After- 
ward by  agreement  a  Ilambler  machine  was 
BubBtltuted  for  the  Ford.  There  is  no  dotd>t 
that  the  said  Sanders  was  the  owner  of  tbe 
Ford,  and  there  Is  suRident  drcunistantlal 
evidence  that  be  was  also  the  owner  of  the 
Rambler,  although  the  direct  evidence  Is  to 
tbe  effect  that  the  latter  belonged  to  San- 
ders Bros.  This  Is  of  no  Importance,  how- 
ever, as  It  is  indisputable  that  both  G.  L. 
Sanders  and  Sanders  Bros,  agreed  to  the 
substitution  of  one  machine  fur  the  other. 
The  Ford  machine  was  delivered  to  Partaln, 
but,  on  account  of  his  failure  to  meet  the 
payments  colled  for  by  the  contract  of  sale, 
G.  L.  Sanders  again  took  possesidon  of  it 
Partaln  and  plaintiff  then  entered  into  an 
agreement  whereby  the  latter  was  to  pay 
Sanders  what  was  due,  and  the  machine  was 
to  be  turned  over  to  plaintiff  and  used  by 
him  on  his  auto-stage  line.  It  was  ^rther 
agreed  thnt  the  machine  was  to  be  restored 
to  Partuin  whenever  he  repaid  plaintiff  the 
amount  of  money  bo  advanced  to  Sanders. 
Plaintiff  then  made  arrangements  with  O.  L. 
Sanders  to  pay  blm  the  amount  due,  the 
sum  of  9108.40;  Sanders  understanding  that 
the  machine  was  to  be  turned  over  to  plain- 
tiff. Tliere  was  some  question  as  to  tbe  form 
of  the  receipt  offered  by  Sanders,  so  he  was 
informed  that  the  money  was  in  the  banic 
and  he  could  get  It  when  he  gave  a  prt>per 
receipt  Before  the  payment  was  made, 
plaintiff  was  injured  and  was  thereafter  In  a 
sanatorium  for  suuie  time.  While  there  he 
bad  his  brother  pay  Sanders  $133.40,  tbe 
amount  due  at  that  time  on  the  machine. 
This  payment  was  made  on  September  11th. 
On  September  15tb,  Partaln,  who  was  work- 
ing for  plaintiff,  driving  tiis  outomoblles  on 
bis  stage  line,  traded  said  Ford  machine  for 
the  Rambler.   Plaintiff  knew  nothing  of  this 


until  the  Ist  of  October,  when  Partrnta 

brought  It  to  plaintiff's  bouse  and  turned  It 
over  to  him.  From  the  time  of  the  trade  or 
substitution  of  one  mncbine  tor  the  other, 
the  Rambler  was  used  on  plalnflflTs  auto- 
stage  line,  driven  by  plalntlflTs  drivers,  and 
had  on  it  bis  stage  sign  and  license  number. 
Furthermore,  It  was  stored  la  a  g&rage  in 
Colusa  In  the  name  of  and  by  plaintiff,  and 
bills  against  the  same  were  charged  to  hira, 
and  he  had  poasesstou  of  the  machine  nntU 
November  18.  1916.  On  Noveml^er  1st,  Par- 
tain  quit  working  for  plaintiff,  and  tbe  Ram- 
bler remained  in  possession  ot  the  latter. 
On  Noveiuber  lltfa,  plaintiff  met  O.  U  San* 
ders  and  said  to  him  that  be  had  tlie  money 
for  the  November  payment  on  the  machine, 
but  that  he  had  some  money  coming  In  the 
fallowing  week  and  he  oonld  make  tbe  whole 
payment  on  Wednesday,  to  whIcSi  Sanders 
consented,  telling  plaintiff  tiiat  tbe  Itamblw 
was  his  and  for  him  to  take  It ;  tbe  car  stand- 
ing near  at  that  time.  However,  before  tbe 
following  Wednesday,  namely,  on  Novenibtf 
13tb,  I'artaln  went  to  tbe  garage,  took  pos- 
session of  the  machine,  drove  It  away,  and 
thereafter  assigned  all  bis  Interest  under  tha 
contract  with  Sanders  to  Dunfleld  and  dl* 
rected  the  bill  of  sate  to  be  made  to  him. 
The  Mil  of  sale  was  so  executed  by  Sanden 
Bros,  and  G.  L.  Sanders;  bat,  before  Its  ex- 
ecution, one  Jake  Wbalen,  manager  of  plain- 
tiff's stage  line,  in  the  presenc-e  of  defendant 
his  attorney,  and  Partain,  demanded  poasea- 
sion  of  the  machine,  showing  the  attorney  an 
order  tor  Its  possession  he  bad  from  G.  L. 
Sanders.  Defendant  beard  the  ordw  read 
over  the  phone  to  Sanders.  Wtaalen  stated 
the  reason  tte  obtained  the  order  was  on  me- 
count  of  the  fact  that  Partain  had  run  off 
with  the  car  to  Arbuckle.  Said  order  was 
dated  November  &th  and  prior  to  the  said 
iigreement  between  plaintiff  and  Q.  L.  San- 
ders 08  to  the  Onnl  payment  and  defendant 
knew  that  Wbalen  was  In  tbe  empltqr  of 
pluiutlff.  Partaln  did  not  repay  to  plaintiff 
any  portion  of  the  money  the  latter  had  paid 
to  Sanders,  nor  did  be  offer  to  do  so.  Ou 
XovemlKr  10th,  plaintiff  demanded  of  de- 
fendant the  possession  of  the  machine,  but 
It  wns  refused  and  the  suit  followed. 

[1]  The  forcing  statement  embodiea  a 
fair  Inference  from  the  evidence,  and  tbe 
facts  thus  appearing  Justified  tbe  flndtnes  ot 
the  court  that  plaintiff  was  In  the  possession 
and  entitled  to  the  posse^on  of  the  macMne 
at  the  ame  It  wbb  delivered  to  d^endant, 
that  it  was  illegally  taken  from  blm,  sui  that 
defendant  had  knowledge  or  the  means  of  ac^ 
<]uirlug  knowledge  of  ^alnUff'a  claim  to  tbe 
possession  of  it 

12-5]  No  extended  consideration  »t  Uie  lit- 
uatlon  seems  necessary.  Uie  fecta  are  not 
complicated,  and  the  legal  primdples  InvolTed 
are  rudimentary  and  familiar.  As  between 
plaintiff  and  Partain  tliere  waa  a  plei^  of 
the  machine  which  waa  to  continue  nntil 
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plaintiff  was  repaid  tbe  amount  of  money 
that  be  advanced  to  Sanders.  In  that  re- 
spect the  case  falls  within  the  provisions  of 
section  29S0  of  the  Civil  Code.  There  was 
the  necessary  agreement  between  the  parties, 
an  actual  delivery  of  the  property,  and  a 
visible,  unequivocal,  and  continued  change 
of  possession.  By  nothing  said  or  done  had 
plalntllT  forfeited  or  yielded  his  right  to 
said  possession.  Plaintiff's  possession  was 
such  as  to  satisfy  the  requirement  even  of 
absolute  ownernhip  and  to  protect  against  the 
claims  of  creditors  as  contemplated  liy  sec- 
tion 3440  of  the  Civil  Code.  That  Partaln 
bad  some  degree  of  control  over  the  machine 
Is  of  no  moment,  since  it  was  entirely  by 
virtue  of  his  employment  and  under  the  di- 
rection of  plaintiff  that  he  was  authorized  to 
use  the  machine.  Any  other  u.w  or  assump- 
tion of  control  by  him  was  a  violation  of  his 
agreement  with  plaintiff.  As  a  legal  propo- 
sition, therefore,  it  Is  altogether  clear  that 
Partaln  had  no  right  to  deprive  plaintiff  of 
the  possession  of  the  machine,  and  his  at- 
tempted transfer  of  his  interest  to  defend- 
ant had  no  effect  whatever  upon  plaintiff's 
claim.  As  to  the  relation  of  plaintiff  and  G. 
L.  Sanders,  there  was  a  complete  novation. 
Plaintiff  assumed  the  obligation  of  Partnin 
onder  the  contract  of  sale,  and  his  substitu- 
tion was  recognized  by  Sanders.  The  agree- 
ment between  plaintiff  and  Partaln  was  rati- 
fied by  Sanders,  who  accepted  plaintiff  as  the 
debtor  instead  of  Partaln.  Hence  plaintiff 
was  entitled  to  the  rights  and  subject  to  the 
liabilities  of  the  conditional  sole.  He  was 
not  in  default,  and  there  had  been  oo  declar- 
ed forfeiture  at  the  time  he  was  deprived  of 
the  possession  of  the  machine.  It  follows 
that  even  the  owner  could  not  take  the 
|)rox>erty  away  from  bim.  for  It  will  not  be 
disputed  that  the  vendee  is  entitled  to  the 
possession  until  be  loses  the  right  by  vir- 
tue of  his  violation  of  some  provision  of  the 
contract.  Indeed,  as  far  as  G.  L.  Sanders  is 
concerned  It  could  probably  be  held  that  by 
reason  of  bis  express  agreement  with  plain- 
tiff he  could  not  question  the  latter's  owner- 
riilp  of  the  property.  Sanders  Bros.,  for 
reasons  already  stated,  are  equally  bound 
wltb  the  father. 

The  only  theory  upon  which  defendant 
could  hold  the  property  would,  manifestly, 
be  that  be  was  an  Innocent  purchaser  for 
value  without  notice.  ■  We  Ibink  It  not  unrea- 
sonable to  conclude,  however,  that  he  had 
knowledge  of  the  contract  with  plaintiff  and 
that  the  arrangement  with  bim  was  for  the 
purpose  of  defeating  plaintiff's  claim.  At 
any  rate,  there  was  snttlcient  evidence  that 
defendant  was  put  upon  Inquiry,  and  be 
ought  to  have  found  out,  if  be  did  not,  that 
the  machine  was  wrongfully  taken  from  the 
possesion  of  plaintiff. 

[t,  7]  It  may  be  suggested  that,  under  the 
view  taken  by  the  court,  complete  Justice 
may  be  done  to  all  the  parties.  It  was  found. 


not  that  plaintiff  was  the  owner  of  the  ma- 
chine, but  entitled  to  the  possession  of  It  by 
reason  of  the  pledge.  To  become  the  owner 
be  must  make  the  final  payment  It  Is  pre- 
sumed be  will  do  this,  and  tlius  may  appel- 
lant be  relmlmrHed  for  bis  payment.  It  is  no 
violent  presumption  to  assume  that  the  ma* 
chine  is  not  as  valuable  as  it  was;  but  if 
plaintiff  does  not  complete  bis  contract  he  la 
liable,  of  course,  to  the  penalty  of  forfeiture. 
Even  Partaln,  no  doubt,  will  be  accorded  am- 
ple opportunity  to  redeem  the  machine  so 
that  he  may  become  the  proud  owner,  not  of 
the  somewhat  lowly  Ford,  but  of  the  more 
pretentious  Rambler. 

We  have  not  quoted  from  the  decisions  cit- 
ed; but,  if  Interesting  suggestions  concern- 
ing the  legal  questions  more  or  less  Involved 
herein  are  desired,  we  may  refer  to  Stevens 
V.  Irwin,  15  CaL  503,  76  Am.  Dec.  600; 
Goldstein  v.  Hart,  30  Cal.  372;  George  v. 
I'lerce,  123  Cal.  172,  55  Pac.  775,  58  Pac  63 ; 
and  Stevlnson  r.  Joy,  164  Cal.  270,  128  Pac. 
751. 

The  Judgment  Is  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  HAET.  J. 


8YMES  INVESTING  CO.  t.  DB  SOLLAS. 

(No.  8591.) 

(Supreme  Court  of  Colorado.    May  7,  1917.) 

1.  BRDKitts  «=3S8(12)— InBTSUcnoNS— Sum- 

CXBNCT  or  RVI  HENCE. 

,  Tn  broker's  actlan  against  an  ownfr  for  eom- 
misfitons,  B  requested  Instruction  tlist  a  broker 

SprvioK  both  parties  cniiM  not  rt^ovpr.  etc., 
held  not  required  by  evidence  thnt  plnintiff  re- 
ferred to  the  prospective  teniint  as  hia  client  and 
thoaalit  he  alionhf  be  paid  for  negotiatfne  n  sale 
of  fixtures  between  inch  tenant  nntl  a  fnrmer 
occupant,  whore  no  commisBion  was  paid  by, 
or  demanded  frnm,  such  tenant 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  H  125,  127.] 

2.  Brokkbs  ®=»88(9)  —  AonoN  fob  Couuis- 

SIONS— iNSTRUCTlONa. 

In  a  broker's  action  for  commissions  njralnst 
an  owner,  an  inRtrnetion  that  pliiintiff  must 
prove  bis  employment,  and  mere  fact  tbnt  be 
asked  defendant  at  what  price  he  was  willing  to 
leasee  bis  property  did  not  estiiblixh  relaticm  of 
principal  and  agent,  held  snfficieutly  favorable 
to  defendant 

TEd.  Note.— For  other  easM,  see  Brokers,  Gent 
Dig.  f  127J 

Teller,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  George  W.  Allen, 
Judge. 

Action  by  Herbert  S.  De  SoUar  ogalnst  the 
Symes  Investing  Company.  Judgiuent  for 
plaintiff,  and  defendaut  brings  error.  Af- 
Urmed. 

Fred  Farrar,  J.  Foster  Byrnes,  and  Ivor  O. 
Wingrea,  all  of  Denver,  for  plaintiff  In  error. 
William  H.  Dickson,  of  Denver,  for  defend- 
ant In  error. 
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16S  PACIFIC  BEPpRTEB 


HILL,  J  This  action  is  to  recover  a  com- 
mission by  a  real  estate  agent  for  secnrlng 
a  tenant  tor  a  store  building.  Verdict  and 
Jndgment  were  for  plaintiff.  It  Is  claimed 
that  the  evidence  Is  Insufficient  to  sustain  tlie 
verdict.  The  testimony  Is  conflicting.  It  is 
unnecessary  to  set  forth  its  contents,  but  Is 
sufficient  to  say  that  an  examination  of  it 
discloses  that  there  Is  sufficient  competent  | 
testimony  uptm  whldi  the  verdict  can  be  sus-  < 
talned.  | 

[1]  It  Is  claimed  the  testimony  discloses 
that  the  defendant  In  error  was  working  for 
both  parties,  and  therefore  could  not  recover 
a  commission  from  either,  without  an  ex- 
press contract  nnd  full  knowledge  of  this 
fact,  and  that  the  court  erred  In  refusing  to 
give  defendant's  Instruction  No.  13  on  this 
question.   It  reads: 

"The  court  iiiBtructs  the  jury  that  an  acent  or 
broker  cannot  at  the  Bunie  time  act  for  two  par- 
ties whose  interests  are  ailverse,  and  in  order  to 
entitle  such  an  aseut  or  broker  to  a  oommissiim 
from  either  party,  where  the  circumstances  are 
aticli,  the  broker  or  RR.<nt  must  prove  that  the 
party  from  whom  be  claims  a  commissino  knew 
all  the  farts  and  circumstances  and  expre^sily 
ngrepd  to  pay  the  agent  or  broker  a  commission 
for  bis  services." 

We  agree  with  the  trial  court  that  there 
WHS  no  testimony  sufflcfent  to  warrant  the 
giving  of  this  instruction.  We  cannot  agree 
that  there  Is  any  testimony  tending  to  dis- 
close that  the  defendant  in  error  was  repre- 
senting both  parties.  It  Is  true  that  In  one 
of  his  conversations  with  the  manager  of 
plaintiff  In  error  he  admits  referring  to  Mr. 
Bloom  as  his  client,  but  when  asked  what' be 
meant  by  that  he  said: 

"When' T  referred  to  Mr.  Bloom,  of  the  Bloom 
Jewelry  Company,  in  my  cnws-examlnation.  as 
my  client,  T  meant  that  Mr,  Itloom  was  simply 
a  tenant  that  I  had  in  mind,  nho  wns  looking 
for  a  location.  Mr.  BKwm  never  paid  me  any 
commission  in  this  matter,  he  nerer  am'e^d  tn 
pay  me  any  commission,  and  I  did  not  expect 
any  commission  from  him." 

The  facts  contained  In  this  statement  stand 
uncontradicted,  and  when  the  testimony  is 
considered  as  a  whole.  It  discloses  that  the 
defendant  In  error  simply  had  an  acquaint- 
ance with  Mr.  Bloom ;  that  he  knew  It  was 
necessary  for  him  to  secure  a  new  location; 
that  in  his  business  as  a  real  estate  agent  he 
solicited  from  the  owners  of  storerooms  the 
privilege  of  renting  them,  etc.:  that  In  se- 
curing tenants  he  took  advantage  of  his 
knowledge  pertaining  to  the  neeils  of  his  ac- 
quaintances In  this  respect,  just  the  same  as 
an  agent  would  of  his  knowledge  concerning 
prospective  buyers.  The  record  also  discloses  i 
that  a  Mr.  Behen  had  a  lease  from  plaintiff 
In  error  for  this  room,  which  had  some  time  I 
to  run;  that  he  had  advised  the  mamiger  of 
the  plaintiff  In  error  that  he  would  ccmslder 
glvliq;  up  the  room,  and  the  latter  had  stated 
to  him  It  would  allow  him  to  do  so.  provided 
another  tenant  was  secured,  who  would  take 
a  lease  on  the  same  terms:  that.  In  order  for 
def^dant  in  error  to  get  his  deal  through  be- 
tween the  plaintiff  In  error  and  Ur.  Bloom,  It 


was  necessary  that  Bloom  and  Behen  arrive 
at  an  understanding  concemtng  the  sale  and 
purchase  of  the  Behen  fixtures,  etc. ;  and  that 
the  defendant  In  error  devoted  considerable 
time  looking  to  this  end,  which  was  nltimate- 
ly  accomplished. 

We  cannot  agree  that  these  facts  altered 
the  condition  between  tbe  parties.  According 
to  tbe  Jury's  flnding,  the  defondant  in  error 
was  employed  to  and  found  a  customer  for 
the  plaintiff  In  error,  who  took  a  lease  on  its 
room  for  a  term  of  years.  In  order  to  bring 
this  about.  It  was  necessary  to  negotiate  with 
another  tenant  and  arrive  at  some  agreemmt 
between  him  and  the  prospective  tenant. 
This  the  agent  did,  not  for  the  purpose  alone 
of  consummating  the  deal  between  them  con- 
cernlng  the  fljtures,  but  for  the  ultimate  pur- 
pose of  being  able  to  consummate  tbe  deal 
for  the  long-term  lease  between  the  landlord 
and  the  prospective  tenant  By  assisting  In 
the  negotiations  between  the  two  tenants,  the 
agent  was  successful  In  aafcmpllsbing  whnt 
be  started  out  to  do,  namely,  securing  tbe 
execution  of  the  term  lease;  when  this  was 
accomplished.  If  employed  for  this  purpose, 
he  was  entitled  to  his  commission.  It  Is  true 
Mr.  Behen  testified  that  the  defendant  in 
error  said  to  him,  during  the  negotiations  be- 
tween him  and  Bloom,  that  he  thought  be 
should  be  compensated  for  all  the  work  he 
had  done;  but  the  witness  further  said,  "He 
really  did  not  ask  me  for  it."  The  recorrt 
discloses  that  he  spent  a  great  deal  of  time  in 
the  negotiations,  between  Bloom  and  Behen. 
and  he  may  have  thought  that  he  should 
have  been  compensated  for  this  work ;  but 
there  is  nothing  to  show  that  he  coutracted 
with  or  made  claim  against  either  Mr.  Bloom 
or  Mr.  Beben  for  any  compensation  concern- 
ing the  lease,  or  even  for  his  work  between 
Bloom  and  Behen.  Whether  he  should  tie 
paid  a  commission  by  Mr.  Behen  for  the  sale 
of  his  fixtures  Is  not  before  us,  but  we  can- 
not agree  that  his  labor  in  this  respect  should 
defeat  his  recovery  In  this  action,  or  was 
evidence  tending  to  show  that  he  was  to  be 
paid  tats  commission  for  the  lease  by  other 
than  tbe  plaintiff  In  error.  The  record  dis- 
closes that  the  defendant  in  error  showed 
Mr.  Bloom  other  locations.  We  cannot  agree 
that  this  tends,  as  claimed,  to  establish  that 
he  was  the  agent  of  Mr.  Bloom  In  this  trans- 
action ;  but,  to  the  contrary,  we  see  no  dif- 
ference In  this  act  than  in  any  real  estate 
agent  showing  a  pro^>ectIve  purchaser  sun- 
dry homes  of  different  owners  with  a  view 
of  making  a  sale  of  one. 

[2]  Instruction  Mo.  5,  compliUned  <^  reads: 

"I'he  court  instructs  the  jury  that  to  entitle 

the  plniiitiEF  to  recover  a  commission  from  the 
defendant  tbe  plaintiff  must  prove  a  contract  of 
employment,  either  express  or  implied,  and  the 
^ere  fact  that  the  plaintiff  asked  the  manager 
of  the  defendant  at  what  price  be  was  willing 
to  make  a  lease  on  the  storeroom  known  as  No. 
824  Sixteenth  street  does  not  of  itself  establish 
the  relation  of  principal  and  agent  between  'de- 
fendant and  plaintiff.'* 
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This  Instniction  was  as  favorable  to  the 
plflintltt  Id  error  concerDlngi  the  question 
therein  referred  to  as  It  could  ask. 

The  Jadgment  Is  affirmed. 

Affirmed. 


TELLER,  J.,  dissents, 
participating. 


ALLEN.  J.,  not 


HOME  STATE  BANK  t.  HUNKET. 

(No.  8354.) 

(Supreme  Court  of  Colorado.    June  4,  1017.) 

1.  MORTOAQES  ^»163(2)— UNRECOBDED  MoRT- 
OACE— PkIOBITY  of  SUBSEQUENT  MOBTOAGE. 

Where,  to  buy  a  farm,  a  brother  borrowci 
from  his  sister  money  for  which  he  executed  bis 
note  to  her,  aod  thereafter  be  executed  a  deed 
of  trust  to  a  bnok,  with  the  agreement  that  the 
deed  was  rot  to  be  recorded,  and  still  later,  on 
his  failure  to  make  payment  of  principal  and 
interest  on  bis  note  to  his  sister,  the  brother 
proposed  to  another  sister  to  gire  the  lending 
Buter  a  new  note,  and  asked  that  the  lending 
sister  send  him  the  amount  due,  which  she  did, 
and  be,  acting  for  himself,  and  oot  as  agent  for 
the  lending  sister,  executed  a  note  and  mortgage 
for  the  amount,  caused  the  mortgage  to  he  re* 
corded,  and  afterwards  for\varded  it  to  the  sis- 
ter, in  tbe  absence  of  knowledge  on  her  part  of 
the  unrecorded  mortgage  to  tbe  bank,  tne  first 
recorded  mortgage  to  the  sister  was  a  prior  lien, 
since,  by  the  recording  act,  a  second  mortgage, 
if  Brat  recorded,  is  in  law  given  preference  over 
a  prior  unrecorded  mortgage :  tbe  law  raises  tbe 
presumption  that  tbe  second,  if  first  recorded, 
was  given  in  good  faith  for  valuable  considera- 
tion and  without  notice  of  prior  equities. 

[E:d.  Note.— For  other  cases,  see  Mortgaces. 
Cent.  Dig.  §§  371-379.] 

2.  MOBTGAdES  «=>186(3)  —  FOKECI^OSUBB  — 

Fraud— BuBDKN  of  Proof. 
Id  suit  by  a  bank  holding  a  prior  unrecorded 
mortgage  to  foreclose  against  tbe  holder  of  a 
subsequent  recorded  mortgage,  tbe  burden  to 
prove  fraud,  in  that  tbe  second  mortgage  was 
given  and  taken  with  knowledge  of  the  unre- 
corded mortgage  to  the  bank,  rested  on  tbe  bank, 

[Kd.  Note— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  454.] 

3.  Fraudulent  Conveyances  *=»102— Deal- 
ings BeiWEBN  Bbothsb  and  Sister— Pre- 
sumption. 

'1  hough  tbe  law  scrutinizes  carefully  trans- 
actioDs  between  brother  and  sister,  there  is  no 
coDvlusive  presumption  that  such  tranaactions 
are  fraudulent 

[Ed.  Note.— For  other  cases,  see  SVaudulent 
Conveyancee,  Cent  Dig.  330-332.] 

4.  Fraudule-nt  Conveyances  i&=s>118<1)  — 

ItlGllT  ID  I'BEFEB  CREDITORS. 

A  brother  has  a  right  to  prefer  a  sister,  just 
as  be  has  the  right  to  prefer  other  creditors. 

[Kd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Ceut.  Dig.  {  379.] 

5.  PRiNciPAi.  and  Agent  ^9180— Noticb  to 
Principal. 

The  rule  that  notice  to  the  agent  is  notice 
to  the  principal  faila  when  tbe  circumstances  are 
such  as  to  raise  a  clear  presumption  that  the 
agent  will  oot  perform  his  duty  to  transmit  bis 
knowledge  to  bis  principal,  as  where  the  agent 
is  enffged  in  a  transaction  in  which  he  is  iU' 
terested  adversely  to  his  principal,  etc. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  1  689.] 


Error  to  District  Court,  Montrose  Count;  ; 
Thomas  J.  Black,  Judge. 

Suit  to  foreclose  a  trust  deed  by  tbe  Home 
State  Bank,  a  corporation,  against  Helen  E. 
Ilunkey.  To  review  a  judgment  for  defend- 
ant, plalntifT  brings  error.  Affirmed. 

CatUn  &  Blake,  of  Montrose,  for  plaintiff 
In  error.  Sherman  &  Sherman,  of  Montrosp. 
and  Charles  H.  Redmond,  of  Denver,  for  de- 
fenduut  In  error. 

SCOTT.  J.  In  1908,  Jacob  F.  Hunkey  pur- 
chased a  farm  In  Montrose  county  from  one 
Main.  The  purchase  price  was  $0,363,  which 
WHS  made  in  cash,  excepting  a  mortgage 
to  Main  In  the  sum  of  $2,675.  In  order  to 
make  this  cash  payment,  Hunkey  borrow- 
ed from  his  sister  Helen  E.  Hunkey,  defend- 
ant in  error,  then  living  at  Atchison,  Kan., 
the  sum  of  $2,400,  for  which  he  executed  and 
delivered  to  her  at  tbe  time  his  promissory 
note  bearing  interest  at  6  per  cent  per  an- 
num. He  made  two  interest  irayments  on 
tbe  note  of  $150  and  $140,  respectively. 
Falling  to  make  payment  of  the  principal 
and  Interest  on  this  note,  Hunkey,  at  or 
about  the  time  of  Its  maturity,  wrote  a  let- 
ter to  another  sister,  proposing  to  give  to 
Helen  a  new  note  for  the  principal  and  ac- 
crued Interest  payable  two  years  from  dato, 
to  bear  Interest  at  8  per  cent  per  annum  and 
to  be  secured  by  mortgnge  on  his  farm,  sub- 
ject to  the  Main  mortgage,  and  asked  that 
Helen  send  him  tbe  amount  due.  This  she 
did  without  writing  a  letter,  but  upon  a  slip 
of  paper,  and  gave  the  amount  due  as  $2,860. 
Upon  receiving  tbis  statement  of  amount, 
and  on  the  30th  day  of  August  1913.  Hunk- 
ey executed  the  note  and  mortgage  as  pro- 
posed, and  on  the  same  day  caused  the  mort- 
gage to  be  recorded  and  afterwards  forward- 
ed to  the  defendant  in  error,  wbo  accepted 
It.  On  the  29th  day  of  March.  1913.  the  said 
Jacob  F.  Hunkey  executed  and  delivered  to 
the  plaintiff  Id  error,  the  Home  State  Bank 
of  Montrose,  his  promissory  note  In  the  sum 
of  $3,600,  and  to  secure  the  same  executed 
and  delivered  to  tbe  said  bank  a  trust  deed 
covering  said  premises,  but  with  the  agree- 
ment that  said  trust  deed  was  not  to  be  re- 
corded. This  trust  deed  was  not  recorded 
until  October  1,  1913.  The  bank  brought 
this  suit  in  foreclosure  dalming  a  prior  and 
superior  lien  to  that  of  the  defendant,  Helen 
E.  Hunkey,  alleging  that  said  defendant  had 
knowledge  of  tbe  bank's  nnrecorded  trust 
deed  at  ttie  time  of  the  executloa  and  de- 
livery of  tbe  mortgage  to  her,  and  that  Ja- 
Cf^  F.  Hunk^  was  acting  in  the  capaidty  of 
agent  for  Helm  E.  Hunkey,  and  that  tbe 
transaction  between  Helen  B.  Hunkey  and 
Jacob  F.  Hunkey  was  in  fraud  of  the  plaln- 
UfTs  rl^ts.  The  court  found  the  lien  of 
Helen  EI.  Hunkey  to  be  prior  and  superior  to 
that  of  the  bank  and  rendered  judgment  of 
foreclosure  and  sale  accordliu:ly. 
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[1-41  The  court  made  the  following  find- 
lugs  of  fact  and  conclusioos  of  law: 
"Prima  facte,  tbe  mortgase  to  the  nster  is  ral- 

id,  for  ooDsideratioQ,  in  good  fuith.  and  without 
kDowleilge  of  the  prior  but  unrecorded  mortgage 
to  the  bank.  In  other  words,  by  reason  of  tbe 
recording  acts,  a  second  mortgage,  if  Qrst  re- 
corded, 18  in  low  giveD  preference  over  a  prior 
unrecorded  morfjrage;  the  lew  raises  the  pre- 
aiini|>tion  that  the  second,  if  first  recorfled,  wns 
given  in  good  faith,  for  valuable  coostderatioo, 
and  without  notice  of  prior  equitiea. 

"Here  the  State  Bank,  to  overcome  the  legal 
presumption  in  favor  of  the  8e<.'ond  mortgage,  as- 
serts tlint  it  nns  given  with  knowledge  of  the 
unrecorded  mortgage  to  the  hank,  and  is  there- 
fore fraudulent. 

"The  burden  of  proving  fraud  rests  upon  the 
bank.  To  sustain  the  charf;c  of  fraud,  tbe  bank 
saj'8  that  the  grantee  of  the  Be(.-0Dd  mortgage 
was  the  sister  of  tbe  grantor,  that  she  knew  he 
was  in  debt,  that  he  acted  as  ber  ajcent  in  the 
traosaction,  and  that  she  was  therefore  bound 
by  any  knowleilge  be  possessed  as  to  the  exist- 
ence of  the  first  mortgane. 

"While  the  law  acrutiuizes  carefully  transac- 
tions between  brother  and  sister,  there  is  no 
conclusive  presumption  that  such  transactions 
are  fraudulent.  At  most,  tbe  law  only  mjuires 
of  parties  so  situated  proof  that  tbe  transaction 
is  what  it  purports  to  be,  nantely,  for  valiinble 
consideration  and  without  notice  of  the  equities 
of  others. 

"A  brother  has  a  right  to  prefer  a  sister  Just 
as  be  generally  bas  tbe  right  to  prefer  otiier 
creditors.  That  the  brvtber  was  in  debt,  that  tbe 
sister  knew  it.  and  that  to  se<.-ure  a  debt  to  her 
be  executed  the  second  mortgage,  standing  alone, 
would  be  nothing  mure  than  a  suspicious  cir- 
cumstance. Circumstances  ot  suspk-ion  are  not 
ttiough  to  warrant  the  court  in  declaring  a  mort- 
gage fraudulent.  There  muat  be  satisfactory 
proof.  Taking  the  evidence  as  a  whole,  It  does 
not  aatisfai-torily  or  at  all  establish  fraud. 

"Tbe  undisputed  evideuce  is  that  the  sister 
advanced  tbe  brother  the  money,  to  secure  which 
tbe  mortgage  was  given.  That  this  ia  so  was 
conceded  by  counsel  for  the  bank  In  tbe  argument. 
Unless,  in  .tlie  transaction  involved,  the  brother 
must  be  regarded  as  haviug  acted  as  the  agent 
of  tbe  sister,  aud  for  that  reason  the  sister  held 
to  hove  kuowledge  of  all  the  brother  knew  con- 
ceruiug  tbe  first  mortgage,  tbe  action  of  tbe  bank 
must  fail. 

"In  the  mind  of  tbe  court  the  facts  do  not 
justify  the  theory  of  agency.  In  the  beginning, 
the  brother  wrote  to  another  sister  asking  that 
tbe  defendant  sister  figure  up  what  the  amount 
of  the  indebteduess  with  interest  was,  and  stat- 
ing that  be  would  secure  it  by  mortgage.  Tbe 
defendant  sister  did  so.  Tbe  brother  was  acting 
for  himself  in  the  proposition  as  well  as  in  the 
pr>>paratioQ  of  the  mortgage;  the  sister  was 
likewise  acting  for  herself.  It  was  nothing  more 
tliun  a  trausactiun  between  two  principals.  No 
third  person  wua  involved.  The  sister  by  send- 
ing a  statement  of  the  amount  ot  the  iodebted- 
Dess,  by  tbe  strongest  implication,  agreed  to  ac- 
cept the  n.ortgage,  Dnder  such  circumstances, 
she  having  knowledge  of  the  intended  execution 
of  the  mortgage  and  having  agreed  to  accept  it, 
delivery  to  the  recorder  was  delivery  to  ber." 

This  correctly  states  tbe  law  and  Is  ap- 
proved. There  Is  no  contention  as  to  the  cor- 
rectness of  the  findings  of  fact 

It  will  be  noted  that  Jacob  F.  Hunk^  had 
proposed  the  execution  of  the  mortgage,  and 
that  In  compliance  with  his  request  Helen  R 
Hunkey  bad  forwarded  to  him  the  amount  to 
be  secured  tfaer^y,  and  that  the  note  and 
mortgage  for  the  exact  amoimt,  and  for  the 


time  It  was  to  ran.  and  at  the  rate  of  Inter- 
est so  proposed,  were  executed;  the  mort- 
gage was  recorded,  and  both  note  and  mort- 
gage  forwarded  to  and  received  and  accepted 
by  her  before  the  bank*s  trust  deed  was  re- 
corded, aud  before  she  had  knowledge  of 
such  trust  deed. 

The  cases  of  Reynolds  v.  Black.  01  Iowa, 
1,  58  N.  W.  922,  and  In  re  Assignment  of 
Gnyer,  09  Iowa,  585,  29  N.  W.  826,  ore  in 
point  and  are  authority  for  tbe  Judgment  of 
the  court.  Knox  v.  Clark,  15  Colo.  App.  35©, 
62  I'nc.  3^,  well  sustains  the  priudple.  Up- 
on the  question  of  delivery  and  acceptance  it 
W08  there  said: 

"The  question,  what  constitutes  an  accept* 
snce  by  the  grantee,  is  not  in  all  cases  free  from 
(liiKculty.  It  cannot  arise  where  the  execution 
and  delivery  of  the  deed  is  the  conclusion  of  a 
tranfuiction  rondncted  hy  tbe  imme^liate  parties. 
Nor  is  it  involved  where  the  deetl  is  executed  in 
performance  of  the  grantor's  contract  with  the 
grantee  to  convey  the  land  to  the  latter.  In  such 
case,  the  deeil  is  the  consummation  of  the  con- 
tract, and  the  contract  contains  the  assent  of 
the  grantee  to  its  execution,  so  that  it  is  im- 
material whether  he  had  personal  knowledge  of 
tbe  deed  at  tbe  time  it  was  made  or  not" 

[I]  Tbe  rule  as  to  agency  prc^rly  to  be 
applied  to  the  focts  In  this  case  Is  stated 

to  be: 

"The  rule  that  notice  to  an  agent  is  notice  to 
the  principal  being  based  ii|»on  the  presuniption 
that  the  agent  will  transmit  his  koowlefl^e  to 
bis  principal,  the  rule  fails  when  the  circum- 
stances  are  such  as  to  raise  a  clear  presumption 
tliat  the  agent  will  not  perform  this  duty:  and, 
accordingly,  where  the  agent  U  engaged  in  a 
trauHUction  in  which  he  is  interested  adversely  to 
bis  principal,  or  is  engaged  in  a  scheme  to  de- 
fraud the  latter,  the  principal  will  not  be  charg- 
ed with  the  knowledge  of  the  agent  acquired 
therein."   31  Cyc  1595,  and  autlioritifla  cited. 

Tbe  Judgment  Is  affirmed. 


WQITB,  a  J„  and  QARRIQUES. 
cur. 


con- 


(25  Wyo.  ia> 

HUKOVEH  V.  ALSTON.  Warden  of  State 
Penitentiary.    (No.  908.) 

(Supreme  Court  of  Wyoming.  June  27,  1917.) 
Criuiral  Law  $=a1218— Puhubment— Stat- 

tJlEB— CONSTBrcnO.N. 
Curop.  St  1910,  S  540,  provides  that  any 
person  between  tbe  ages  of  16  and  25  years, 
convicted  of  a  felony,  who  has  not  been  convict- 
ed of  a  crime  punishable  hy  imprisonment  io  the 
state  penitentiary,  may,  in  the  discretion  of 
the  court,  be  sentenced  to  imprisonment  In  the 
reformatory  of  tbe  state,  with  whicb  the  state 
board  of  charities  and  reform  of  this  state  may 
make  arrangements,  tor  a  period  not  exceeding 
the  moximum  term  provided  by  the  laws  of  this 
^tate  for  the  offense  of  whicb  he  was  convicted, 
etc.  Laws  1913,  c.  03,  18,  provid<-s  that  ev- 
ery offender  described  in  Comp.  St,  11)10,  c.  44, 
who  shall  have  been  convicted,  shall  be  sentenc- 
ed to  imprisonment  in  the  Wyoming  industrial 
institute.  Laws  1011,  c.  107,  provides  for  tbe 
establishment  of  the  'Wyoming  Industrial  Insti* 
tute'  for  the  custody  of  that  class  of  offenders 
described  in  Comp.  St  1910,  c.  44,  and  which 
may  be  sentenced  to  terms  of  imprisonment 
therein  by  trial  courts,  in  accordance  with  the 
provisions  of  eald  chapter.  Section  602^  Compi, 
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St.  1010.  makes  all  offenses  punUbable  by  death 
or  imprisonment  in  the  penitentiary  felonies. 
Accused  was  convicted  of  robbery  under  Comp. 
St.  1010,  i  5800.  Held,  that  the  discretion  con- 
ferred u[ 'in  tlie  court  by  section  540  was  not 
taltcu  awtiy  by  the  act  of  1913,  but  it  was  there- 
by ititcuaed  only  to  substitute  tbe  Wyoming  ia- 
duatriul  institute  for  tbe  reformatory  mention- 
ed in  section  540.  whenever  the  court  in  its 
discretioD  should  impose  a  sentence  of  impris- 
onment in  a  reformatory  instead  of  the  peniten- 
tiary, and  the  words  in  the  act  of  1013.  "under 
tbe  provisions  of  said  chapter,"  referred  to  sec- 
tion 540  not  only  as  describing  the  offender  but 
as  prescribinp  the  rule  for  imposing  tbe  sen- 
tence. at>d  these  provisions  in  those  respects 
vere  adopted  as  part  of  the  later  statute,  with 
tbe  same  effect  as  if  they  bad  been  bodily  in- 
corporated therein,  and  hence  plaintiff  was  prop- 
erly coutined  in  the  state  penitentiary. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  8S  33:i0-3328.] 

Original  proceeding  In  habeas  corpus  by 
John  Ilukoveh  against  Fells  Alston,  as  War- 
den of  the  Wyoming  State  Penitentiary. 
Writ  denied. 

Iran  S.  Jones,  of  Kemmerer,  for  plaintiff. 
D.  A.  Preston,  Atty.  Gen.,  for  defendant 

POTTER,  C.  J.  This  Is  a  habeas  corpus 
proceeding;  the  plaintiff,  John  Hukoveh,  al- 
leging that  he  is  Illegally  restrained  of  hla 
liberty  by  Imprisonment  In  the  state  penl- 
tmtlary.  Upon  an  Information  charging 
him  with  the  crime  of  robbery,  and  his  plea 
of  guilty,  he  was  sentenced  by  the  district 
conrt  In  Lincoln  county  on  February  15, 1917, 
to  imprisonment  In  the  state  penitentiary  for 
the  term  of  not  less  than  four  nor  more  than 
bIx  years;  and  under  a  mittimus  Issued  out 
of  said  court  reciting  the  Judgment,  and  di- 
recting the  sheriff  to  take  and  deliver  the 
plaintiff  to  said  penitentiary,  and  the  warden 
and  other  officers  thereof  to  keep  and  im- 
prison him  therein  for  the  term  of  &ald 
sentence,  he  was  delivered  to  and  received 
at  the  penitentiary  and  Is  now  there  con- 
fined. The  petition  alleges  these  facts,  and 
also  that  the  charge  and  sentence  was  for 
a  first  offense,  and  that  the  plaintiff  at  the 
time  of  the  sentence  was  under  tbe  age  of 
25  years,  viz. :  18  years.  The  facts  are  not 
in  dispute,  but  the  answer  denies  that  tbe 
plaintiff's  imprisonment  is  unlawful. 

Tbe  contention  on  behalf  of  the  plaintiff 
Is  that  the  court  was  without  authority  to 
sentence  him  to  imprisonment  In  the  peni- 
tentiary, and  that  Its  only  authority  to  sen- 
tence him  to  Imprisonment  was  to  require 
that  be  he  Imprisoned  In  the  Wyoming  In- 
dnstrial  institute.  That  contention  is  based 
upon  section  540,  Complied  Statutes  1910, 
and  section  8  of  chapter  63  of  the  Laws  of 
1013.  Section  540.  Compiled  Statutes  of 
1010,  is  the  first  section  of  chapter  44  of  that 
compilation  and  was  enacted  os  the  first  sec- 
tion of  chapter  90  of  the  Laws  ot  1900.  It 
reads  as  follows: 

"Any  person  between  the  ages  of  16  and  25 
years,  convicted  of  a  felony,  who  has  not  there- 
tofore been  convicted  of  a  crime  pnniabable  by 
bnpriacMu&ent  in  the  state  penltentiaryv  may,  in 


the  discretioD  of  the  trial  conrt,  be  sentenced  to 
imprisonmeut  in  the  reformatory  of  tbe  state, 
with  which  the  state  board  of  charities  and  re- 
form of  this  state  may  make  arrant; ementa  for 
the  care,  custody  and  maintenance  of  such  con- 
vict, aa  hereinafter  provided,  such  person  to  be 
confinod  In  such  reiorrjatory  under  the  provi- 
Kions  of  the  law  relating  to  that  iustitutioa,  and 
under  the  rules  and  regulations  governing  tbe 
BOJoe,  to  be  treated,  cared  for,  kept  and  confined 
in  aucb  reformatory  in  the  same  manner  and 
for  the  same  perio<l  of  time,  not  excpcdini;  the 
maximum  term  provided  by  the  laws  of  this 
state  for  the  offense  of  which  the  offender  was 
convicted,  as  are  convicts  sentenced  to  such  in- 
stitution by  the  courts  of  the  ntnte  in  which  such 
institution  is  situjte  and  located.  In  imposing 
sentence  in  all  such  canes  the  courts  of  this  state 
shall  not  fix  or  limit  the  duration  of  the  period 
of  confinement  in  such  reformatory  further  than 
that  it  shall  not  in  any  event  exceed  the  maxi* 
mum  term  provided  by  the  laws  of  this  state  for 
thp  oTenw  of  which  the  prisoner  was  convicted: 
Provided,  however,  that  the  governor  of  this 
state  may  upon  the  rerommenrtation  of  the 
superintendent,  Fuperior  officer  or  governing  body 
of  any  such  reformatory  grant  to  such  convict 
a  pamlo  or  discharge  from  said  rcformatnrv  in 
accord.ince  with  the  laws  of  the  state  in  which 
the  same  is  situated  or  the  rules  of  such  institn- 
tion." 

The  title  of  the  original  act  was: 
"An  act  authorizing  the  district  conrt  of  this 
state,  in  sentencing  certain  persons  convicted  of 
felonies,  to  sentence  them  to  a  reform  instita- 
tion  of  some  other  state,  and  authorixing  and 
empowering  tbe  state  board  of  cfaarltiea  and  re- 
form to  mnke  arrangements  •  •  *  for  the 
care,  maintenance  and  custody  of  snch  persona 
so  sentenced." 

The  other  sections  of  tbe  act  are  Included 
In  the  same  order  In  chapter  44  of  the  Com- 
piled Statutes  aforesaid,  except  the  last 
section  of  tbe  act,  which  declared  that  It 
should  take  effect  and  be  in  force  from  and 
after  July  1,  1909.  and  they  complete  the 
chapter.  Those  sections  provide  for  the 
parole  and  discharge  of  a  person  confined 
in  the  reformatory;  that  tbe  board  of  chari- 
ties and  reform  may  contract  with  the  au-^ 
tboritles  of  any  other  state  for  the  care,' 
custody,  and  maintenance  of  persons  sen- 
tenced, under  the  provisions  of  tbe  chapter, 
to  the  reformatory  of  another  state;  and 
authorize  the  transfer  from  the  penitentiary 
to  said  reformatory,  on  the  order  of  tbe  Gov- 
ernor when  recommended  by  the  board,  of 
any  person  between  16  and  25  years  of  age 
thereafter  sentenced  to  Imprisonment  In  the 
penitentiary  for  more  than  one  year.  If  the 
Governor  is  satisfied  that  the  public  interest 
and  the  welfare  of  the  convict  will  be  sub- 
served thereby.  Provision  had  previously 
been  made  by  statute  for  committing  to  a  re- 
form institution  of  another  state  Juvenile 
delinquents  under  the  age  of  16  years,  and 
statutes  to  that  effect  had  been  in  force  since 
1834,  though  an  exception  was  made  where 
the  conviction  was  for  homicide,  and  origi- 
nally where  the  conviction  was  either  for 
homicide,  arson,  or  rape.  Rev.  Stat  1887,  If 
2332-2338;  Laws  1888,  c.  57;  Rev.  Stat. 
1899,  §S  4930-4934;  Comp.  Stat.  1910,  $|  3127- 
3131.  And  provision  was  also  made  in  1907 
for  the  parole  and  dis^arge  of  Juvoiile  de- 
linquents so  committed  to  an  institutiou  of 
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another  state.  Comp.  Stat.  1910,  SI  3132- 
3135. 

Provision  bavlDg  been  made  by  a  statute 
enacted  in  1911  for  establishing  the  Wj'omlug 
industrial  Institute,  and  it  havlDg  been  lo- 
cated at  Worland  by  a  vote  of  the  people,  as 
provided  by  the  act,  another  act  was  peraed 
In  1913,  published  as  cliapter  63  of  the  Laws 
of  1913,  making  further  provisions  for  that 
institntlon  and  containing  the  provision 
particularly  relied  on  in  support  of  the  con- 
tention that  plainUff's  sentence  and  his  im- 
prisonment in  the  penitentiary  thereunder 
is  unlawful.  That  provision  is  found  In 
section  8  of  the  act,  which  reads  as  follows: 

"Every  offender  described  io  chapter  44,  Wy- 
oming Compiled  Statutes,  1910,  who  shall  have 
been  convicted,  shall  be  sentonced  to  impriaon- 
lueDt  in  the  Wyoming  industrial  institute  under 
the  provisions  of  said  chapter,  and  such  other 
juvenile  delinquents  as  in  the  discretion  of  the 
state  board  of  charities  and  reform  should  not 
be  conAncd  elsewhere,  shall  be  confined  in  Baid 
Wyoming  industrial  institute.  The  term  of 
such  imprisonment  of  any  person  so  convicted 
and  sentenced,  shall  be  terminated  by  the  state 
board  of  charities  and  reform,  and  (as)  author- 
ized by  this  act  But  such  imprisonment  shall 
not  exceed  the  maximum  term  provided  by  law 
for  the  crime  for  which  the  prisiHier  is  convict- 
ed and  sentenced." 

It  is  argued  by  counsel  for  plaintiff  that 
the  above-quoted  provision  of  the  1013  stat- 
ute for  sentencing  the  offenders  mentioned 
to  imprisonment  in  the  Wyoming  Industrial 
institute  Is  to  be  construed  as  requiring  that 
every  such  offender  shall  be  sentenced  to  im- 
prisonment only  In  said  institute.  But  we 
do  not  80  understand  or  construe  that  provi- 
sion, when  read,  es  It  must  be,  in  connection 
with  the  former  statute  to  which  it  refers. 
On  the  contrary,  we  think  the  correct  con- 
struction of  the  provision  is  that,  whenever 
an  offender  described  In  the  statute  referred 
to  (diapter  44,  Complied  Statutes)  Is  sentenc- 
ed to  Imprisonment  in  a  reformatory  of  the 
state  Instead  of  the  penitentiary,  that  sen- 
tence shall  be  for  imprisonment  in  the  Wy- 
oming Industrial  institute.  That  would  be 
our  conclusion  if  based  alone  upon  the  lan- 
guage of  the  statute,  but  a  consideration  of 
the  history  and  purpose  of  the  legislation 
and  other  statutory  provisions  bearing  on  the 
question  leads  inevitably  to  the  same  conclu- 
sion. 

The  provision  relied  on  is  that  a  convicted 
offender  described  In  chapter  44,  Complied 
Statutes,  shall  be  sentenced  to  the  Industrial 
institute  "under  the  provisions  of  said  chap- 
ter." Having  thus  referred  to  the  other  stat- 
ute not  only  as  describing  the  offender  but 
as  prescribing  the  rule  for  imposing  the  sen- 
tence. Its  provisions  in  those  respects  were 
adopted  as  part  of  the  later  statute  *'wlth 
the  same  effect  as  if  they  had  been  bodily  In- 
corporated therein"  (Edwards  v.  Cheyenne, 
19  Wyo.  110.  137.  114  Pac.  677.  122  Pac.  900), 
except  as  modified  by  naming  the  place  of 
imprisonment,  which  was  intended,  as  we 
think  and  shall  radeavor  further  to  show, 
as  a  substitute  for  the  reformatory  mention* 


ed  in  the  other  statute,  vis.  a  reformatoiT 
with  which  the  state  board  of  cSuritfes  and 
reform  may  arrange  for  the  care^  custody, 
and  maintenance  of  the  convict,  and  which 
might  be  located  in  another  state.  It  will 
be  observed  that  the  provisions  of  the  other 
statute  (Comp.  Stat  {  540)  thus  referred  to 
are  that  any  person  between  the  ages  ai  16 
and  25  years,  ccmvicted  of  a  fdony,  and  not 
previously  convicted  of  a  crime  punishable 
imprisonment  in  the  penitentiary  "may" 
be  sentenced,  "in  the  dlscretioa  of  the  trial 
court,"  to  imprisonment  in  the  reformatorr 
of  the  state.  That  statute  expressly  refers 
to  and  covers  a  crime  punishable  by  impris- 
onment in  the  state  penitentiary,  and  rot  rely 
authorizes  a  sentence  to  imprisonment  in  the 
reformatory  in  ttie  court's  discretion.  It 
does  not  require  such  a  sentence  or  precSnde 
a  sentence  to  imprisonment  in  the  peniten- 
tiary. As  the  section  aforesaid  of  the  act  of 
1913  provides  for  a  sentence  to  imprisonmrat 
Id  the  Industrial  institute,  "under  the  provi- 
sions" of  the  said  statute  referred  to.  the 
necessary  result  Is  to  leave  the  court  with 
authority  to  exercise  Its  discretion  to  pro- 
vide for  Imprisonment  in  the  penitentiary  or 
reformatory,  as  provided  in  thut  statute. 
And  that  seems  to  be  the  clear  intention  of 
the  act  of  1913.  as  indicated  by  the  language 
emploj'ed.  The  crime  of  robbery,  of  which 
the  plaintiff  was  convicted  and  sentenced.  Is 
made  punishable  under  the  general  crimes 
act  by  Imprisonment  In  the  penitentiary  tor 
not  more  than  14  years.  Comp.  Stat  IfllO,  { 
5S0O.  It  Is  therefore  a  felony,  for  all  offens- 
es which  may  be  punished  by  death,  or  by 
imprisonment  In  the  penitentiary,  are  decl&r. 
ed  by  statute  to  be  felonies.    Id.,  S  0029. 

That  it  was  Intended  by  the  act  of  1913 
only  to  substitute  the  Wyoming  Industrial  in- 
stitute as  the  reformatory  to  which  the  of- 
fenders referred  to  should  be  sentenced,  la- 
stead  of  a  reformatory  mentioned  In  sectl<Hi 
WO,  c.  44,  of  the  Compiled  Statutes,  when- 
ever the  court,  In  Its  discretion,  should  Im- 
pose a  sentence  to  Imprisonment  Id  the  re- 
formatory instead  of  the  penitentiary,  is  fur- 
ther made  clear  by  the  Qrst  section  of  chap- 
ter 107  of  the  Laws  of  1911.  the  first  act 
providing  for  the  establishment  of  the  said 
Industrial  institute.  It  was  provided  by  that 
section  as  follows: 

"There  shall  be  established  within  the  state 
a  reform  iustitutioo  which  shall  be  known  as 
the  'Wyoming  Industrial  Insiitute*  fur  tbe 
custody  and  discipline  of  that  class  of  offend^ni 
described  in  chapter  44,  Wyoming  GompiM 
Statutes,  lOlOj  and  which  may  be  sentenced  to 
terms  of  imprisonment  therein  by  trial  courts 
in  accordance  with  the  proviuons  of  said  chap- 
ter." 

The  effect  of  that  provision  Is  to  declare 
only  that  the  Institute  mentioned  stiall  be 
established  for  the  custody  and  discipline  of 
the  class  of  offenders  described  in  the  chap- 
ter of  the  statutes  referred  to  who  noay  be 
sentenced  to  imprisonment  therein,  in  accord- 
ance with  tbe  provisions  of  said  chapter,  and 
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dlsclmes  no  Intentloo  to  prescribe  a  rule  as 
to  the  sentence  taking  away  the  discietlon 
confwred  upon  the  court  the  other  exist- 
ing statute.  The  words  "niider  the  provi- 
sions of  said  chapter,"  found  In  section  8  of 
the  act  of  1913,  were  used  and  Intended,  we 
think,  in  the  same  soiae  as  the  words  "ac- 
cording to  the  provisions  of  said  chapter,"  In 
section  1  of  the  act  of  1911;  allowing  the 
court  the  discretion  aforesaid. 

That  act  of  1911  provided  farther  for  the 
locatiou  of  the  institute  tlirough  a  vote  of 
the  people  of  the  state  at  the  general  elec- 
tion in  1912.  And  the  Institute  having  been 
so  located,  the  act  of  1813  was  pfissed,  en- 
titled: 

"An  act  anthori^g  the  purchase  of  land  for 

site,  confltruction  of  buildings,  establi^ing, 
maintaiDiae  and  administration  of  the  Wyoming 
industrial  institute;  providinsr  for  officers  and 
employes  of  same,  and  for  the  educatioTt  and 
employment  of  the  inmates  thereof  and  making 
an  appropriation  therefor." 

By  section  1  of  that  act  It  is  declared  that 
the  Institute  shall  be  under  the  management 
of  the  state  board  of  charities  and  reform. 
Section  2  authorizes  said  board  to  purchase 
or  acquire  land  at  or  near  Worland  to  be 
used  by  the  institute,  and  to  erect  suitable 
buildings  thereon.  Sections  3.  4.  and  5  pro- 
vide for  the  government  of  the  Institute. 
Sections  6  and  7  contain  provisions  for  a 
record  of  the  trial  of  persons  sentenced  to 
the  institute  and  for  the  transfer  and  deliv- 
ery of  such  persons  to  the  Institute.  Then 
follows  section  8,  containing  the  provisions 
npon  which  plaintiff  In  this  case  relies;  and 
section  9,  declaring  that  the  discipline  of  the 
iustitute  shall  be  reformatory,  that  criminals 
therein  may  be  employed  In  agriculture,  hor- 
ticulture, or  mechanical  labor,  as  a  means  of 
support  and  reformation,  and  that  the  board 
may  use  such  means  of  reformation  consist- 
ent with  the  Improvement  of  the  Inmate  as 
they  may  deem  expedient,  and  provide  such 
machinery  and  mechanical  appliances  as  may 
be  required  for  such  purposes.  There  are 
succeeding  provisions  in  the  act  authorizing 
the  board  to  transfer  from  the  Institute  to 
the  penitentiary  persons  who  may  become  In- 
corri^ble,  or  may  be  shown  to  have  been,  at 
the  time  of  conviction,  more  than  25  years 
of  age,  or  to  have  been  previously  convicted 
of  crime,  or  whose  presence  in  the  Institute 
appears  to  be  seriously  detrimental  to  its 
well-being,  and  to  order  their  return  to  the 
institute,  and  also  to  transfer  to  the  Insti- 
tute from  the  penitentiary  youthful,  well- 
hehaved,  and  promising  convicts  therein. 
And  an  appropriation  Is  made  for  carrying 
out  the  provisions  of  the  act.  The  provision 
fbi*  transferring  certain  inmates  to  the  pen- 
itentiary seems  to  recognize  that  their  crime 
was  iranishable  by  imprisonment  in  the  pen- 
Itentiar}'. 

The  purpose  of  the  act,  as  expressed  In  its 
title  and  all  its  provisions,  other  than  those 
found  in  section  8.  Is  to  provide  for  the  es- 


tablishment, maintenance,  and  govemmoit  of 
the  Institute  and  the  care  and  discipline  of 
the  persons  confined  therdn.  The  provisions 
relating  to  the  sentence  of  persons  to  Im- 
prisonment In  the  institute  are  Incidental  to 
the  purpose  thns  stated,  and  must  be  con- 
strued in  that  light  Section  8  does  not  In- 
dicate a  different  purpose.  Following  the 
provision  as  to  smtendng  (rffenders  describ- 
ed in  the  statute  referred  to,  it  is  provided 
by  the  section  that  such  other  Juvenile  de- 
linquents as  In  the  discretion  of  the  state 
board  of  charities  and  reform  should  not  be 
confined  elsewhere  shall  be  confined  In  said 
Wyoming  industrial  Institute;  disclosing  the 
sole  object  and  intent  of  the  section,  in  line 
with  the  general  purpose  of  the  act,  to  de- 
dare  the  institute  the  reformatory  of  the 
state  for  the  confinement  of  persons  thereto- 
fore authorized  by  law  to  be  kept  and  main- 
tained in  reformatory  Institutions  located  In 
other  states,  except,  it  would  seem,  such  Ju- 
venile delinquents  as  the  board  of  charities 
and  reform  may,  in  Its  discretion,  cause  to 
be  elsewhere  confined.  We  see  nothing  in 
this  of  an  Intent  to  interfere  with  the  discre- 
tion as  to  the  sentence  granted  by  the  provi- 
sions of  the  Compiled  Statutes  referred  to. 
It  may  be  at  least  doubtful  whether,  under 
the  title  of  the  act  of  Udl3,  a  provision  could 
constitutionally  be  embraced  therein  amend- 
ing the  previous  statute  referred  to,  and  the 
statute  defining  the  crime  and  prescribing  Its 
punishment,  so  as  to  take  away  the  author- 
ity to  sentence  to  Imprisonment  in  the  pen- 
itentiary, or  to  suffer  death  where  that  pun- 
ishment Is  prescribed. 

We  conclude  therefore  that  the  plalutlft  Is 
not  illegally  restrained  of  his  liberty,  and  he 
wUI  be  remanded  to  the  custody  of  the  de- 
fendant, the  wardw  of  the  state  peniten- 
tiary. 

BEABD,  J.,  coneura. 


JOHNSON  T.  ABBOOT. 


(25  Wyo.  18S) 
(Na  896.) 


(Supreme  Court  of  Wyoming.   June  27,  1^7.) 

1.  FBAtrnULENT  CONVETAKCES  ©=95(2)— COR- 
SIDEBATIOTf — HuSBAT^n  ANO  WiFE. 

A  chattel  mortgage,  given  by  a  husband  to 
his  wife  to  secure  a  sum  then  owed  her  for  la- 
bor performed  by  her  for  about  two  years  just 
prior  to  their  marriage,  and  money  loaned  to  him 
by  her  which  was  the  proceeds  of  the  sale  of  real 
and  personal  property  she  owned  before  mar- 
riage, was  based  on  sufficient  conuderation. 

[Kd.  Note.— For  other  casea,  see  Fraudulent 
Conveyances,  Cent.  Dig.  SS  251,  259.] 

2.  Fbaudulent  Convetances  «=all8{2)  — 
Pbeference  to  Cbeoitobs  —  Bight  to  Pbe- 
FEB  Wife. 

A  deotor  may  prefer  one  creditor  to  another, 
although  the  preferred  creditor  ia  his  wife,  if  his 
purpose  ia  to  pay  or  secure  a  bona  fide  daim. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyancea,  Gent.  Dig.  |  880.] 

l^or  to  District  Court,  Hot  Springs  Ooon- 
ty :  Charles  IX  Winter,  Judge. 


^ssFor  otbcr  cases  am  sams  topic  ud  KBT-NUlf  BBR  In  all  Ksy-Nunbarsd  DIgssts  and  IndsxM 
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Action  by  W.  3.  Johnsoa  against  Tranlc 
Ab&ott,  in  wlilch  a  wilt  ot  attacliment  was 
Issued  and  levied  npon  defendant's  property. 
From  the  action  of  the  court  sustaining  a 
motion  to  dlssolTe  the  attachment  and  dis- 
charge the  attached  pn^rty,  the  plaintiff 
brings  error.  Affirmed. 

John  H.  Bench,  of  lliermopoUs,  for  plains 
tiCF  in  error.  C.  W.  Axtell,  of  Thermopolis, 
and  Matson  &  Kennedy,  of  Cheyenne,  for  de- 
fendant in  error. 

REAUD,  J.  Plalntlfif  In  error,  as  plaintiff 
below,  commenced  this  action  in  the  district 
court  against  the  defendant  In  error,  and 
caused  a  writ  of  attachment  to  be  issued  and 
levied  upon  defendant's  property.  Defendant 
moved  to  dissolve  the  attadintent  and  dis- 
charge the  attached  property,  which  motion 
was  upon  a  hearing  sustained,  and  plaintiff 
brings  error. 

[1]  The  Rfounds  for  the  issuance  of  the 
writ  of  attachment,  as  stated  in  the  affidavit 
therefor,  are  as  follows: 

"(1)  That  the  defendant  is  about  to  remove 
his  pro^rty,  or  a  part  thereof,  out  of  the 
jurisdiction  of  the  court,  with  intent  to  de- 
fraud bis  creditors.  (2)  That  said  defendiint  is 
about  to  convert  bis  property,  or  a  part  there- 
of, into  money  for  tne  purpose  of  placing  it 
beyond  the  reach  of  bis  creditors.  (3)  Said  de- 
fendant bat  property  or  rights  in  action  which 
he  conceals.  (4)  Said  defendnat  has  assigned, 
removed,  disposed  of.  and  is  about  to  dispose  of 
his  property,  or  a  part  thereof,  with  intent  to 
defraud  his  creditors." 

[2]  The  motion  to  discharge  the  attacbmait 
was  made  upon  the  ground  that  the  several 
grounds  for  the  attadunent  contained  in  the 
affidavit  therefor  were  not  true.  The  defend- 
ant in  his  affidavit  in  support  ot  his  motion 
positively  denied  that  ^ther  ot  said  grounds 
»lsted  or  was  true.  The  motion  was  heard 
npon  affidavits  and  other  evidence;  The  only 
ground  ft>r  the  attachment  which  the  evi- 
dence tends  to  sustain  is  the  fourth,  that  de- 
fendant had  disposed  of  his  property,  or  a 
part  there<tf,  with  intent  to  defraud  his  cred- 
itors. This  action  was  brought  upon  a  prom- 
issory note  of  defendant  for  $3,S00.  dated  Oc- 
tober 10,  1011,  due  three  years  after  date, 
with  6  per  cent,  interest,  on  which  two  years' 
Interest  had  been  paid.  The  action  was  com- 
menced April  20. 1916.  It  appears  that  about 
November  16,  1914,  defendant  gave  a  chattel 
mortgage  on  the  property  to  one  Duncan  for 
$2,000,  and  one  to  the  Thermopolis  Bank  for 
$600,  and  on  that  date  one  to  his  wife  for 
$1,950.  It  is  the  latter  mortgage  which 
plaintiff  claims  was  given  to  defraud  credi- 
tors. Defendant  testified  that  the  mortgage 
to  his  wife  was  given  to  secure  that  sum 
^rhldi  he  then  owed  her  for  labor  performed 
by  her  for  about  two  years  Just  prior  to  their 
raarriafie  In  July,  1912,  and  $521  money  loan- 
ed to  him  by  lier,  the  some  being  the  pro- 
ceeds from  the  sale  of  some  cattle  and  town 
lots  which  she  owned  before  their  marriage, 
and  $330  of  which  he  applied  to  the  payment 


<a  interest  (m  the  note  in  nilt  Bis  evidence 
as  to  that  is  noti  cmtradtcted,  and  if  beller^ 
ed  by  the  court,  as  It  evidently  was,  estab- 
lished fnU  owsldmtion  for  the  mortgage  to 
her. 

Tliat  a  debtor  may  pr^er  one  creditor  to 
another,  although  the  preferred  creditor  Is 
his  wife,  we  entertain  no  doubt,  if  the  pur- 
pose is  to  pay  or  secure  a  bona  fide  datnt 
As  stated  In  National  Bank  t.  Groco,  46  Kan. 
629,  26  Pac.  942: 

"It  is  well  settled  that  a  debtor  In  failing  cii^ 
cumstances  may  prefer  one  creditor  to  aootber, 
although  that  creditor  should  be  his  wife,  and 
he  may  In  good  faith  transfer  his  property  at 
a  fair  price  to  her  in  payment  of  her  bona  fide 
claim."^ 

And  In  Bockford  Boot  ft  Shoe  Mfg.  Ca  r. 
Mastln,  75  Iowa,  112.  39  N.  W.  219,  the  court 
said: 

"Tlie  evidence  tends  to  show  and  we  think 
it  la  established,  that  George  W.  either  knew 
his  father  was  in  seriously  embarrassed  circum- 
stances at  the  time  of  tlie  conveyance,  or,  if 
not.  he  had  sufficient  knowledge  thereof  to  put 
bim  on  imgutry.  But.  as  he  was  a  bona  fide 
creditor,  be  bad  a  right  to  secure  himself:  and 
in  such  case  the  diliKcnt  creditor  is  entitled  to 
priority  over  the  tardy  or  less  fortunate  cred- 
itor, unless  there  was  an  actual  intent  to  de- 
fraud, instead  of  a  deure  simply  to  secure  aa 
honest  debt" 

In  Laird  et  al  v.  Davidson.  124  Ind.  412, 
25  N.  £.  7,  a  case  In  which  Judgment  credi- 
tors caused  executions  to  be  levied  upon 
property  which  bad  been  conveyed  by  tbo 
debtor  husband  to  his  wife,  the  court  said: 

"No  difference  from  what  source  the  appellee 
(the  wife)  actiuired  monejr,  so  tliat  such  acquisi- 
tion was  not  tainted  with  bad  faith,  she  had 
a  perfect  right  to  loan  it  to  her  husband,  and 
take  his  promissory  note  therefor:  and  there- 
after, and  when  in  failing  circumstauces,  be 
bad  a  rtfiht  to  prefer  her  to  the  exclusion  of 
other  creditors.  We  think  these  are  not  de- 
batable questiona" 

Without  further  quotations,  as  suf^alnlng 
our  views,  see  Ilamberger  v.  Scboolfield,  160 
U.  S.  140,  10  Sup.  Ct.  225,  40  L.  Ed.  374; 
MIcou  V.  National  Bank,  104  U.  S,  S-W.  20  L. 
Ed.  834 ;  Walt  on  Fraudulent  Conveyances 
and  Creditors'  Bills  (3d  Ed.)  |  390;  20  Cyc. 
472.  In'the  present  case  the  defendant  testl- 
fled — and  It  was  uot  contradicted — that  when 
be  gave  the  mortgage  to  Duncan  bis  wife 
asked  him  to  give  her  security  for  her  claim, 
and  he  did  so.  There  was  ou  evidence  that 
she  had  any  other  purpose  than  obtaining 
security. 

Evidence  of  the  value  of  defendant's  prop- 
erty at  the  time  the  mortgage  was  given  was 
introduced.  It  was  In  sharp  conflict,  and  It 
as  comisel  for  plaintiff  states,  the  court  de- 
cided that  defendant  was  not  insolvent,  there 
was  sufficient  evidence  to  sustain  such  find- 
ing. 

We  discover  no  error  In  the  record,  and  the 
order  dissolving  the  attachment  and  gU»* 
charging  the  attached  property  la  affirmed. 

Affirmed. 

POTTER,  a  J.,  concunk 
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(K  Wyo.  1S8) 
STANTON  T.  CHICAGO,  B.  ft  Q.  R.  CO. 
(No.  887.) 

(Supreme  Coart  of  Wyoming.   June  27.  1017.) 

1.  Appeal  and  Ebrob  ^sa-IOl— PREsmvATiort 

OF  Grounds  fob  Review— Motion  fob  New 
Trial. 

Where  the  rullDs  of  the  trial  court  in  deny- 
inf  a  coQtinuBtice  was  not  asBigned  as  error  in 
the  motion  for  new  trial,  it  will  not  be  reviewed 
on  appeal. 

[Ed.  Kote. — For  otber  coses,  see  Appeal  and 
Error,  Cent  Dig.  H  174a.  1753-1755.) 

2.  New  Trial  €=>1— Motion— Sdkficienct. 

A  motion  for  a  new  trial  which  states  no 
statutory  ground  therefor  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  1-3.] 

8.  New  Trial  ©=all9— Motion— FmNO  Arr- 
Ett  Time. 

The  denial  of  a  motion  for  a  new  trial  filed 
after  the  time  provided  by  statute  cannot  be 
held  erroneous. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Gent.  Dig.  |  243.] 

4.  Appeal  and  Ebsok  «=>836  —  Coupliakcb 

WITH  Rules— Ex CU8E. 
The  Supreme  Court  cannot  depart  from  well- 
flstablisbed  rules  of  practice  and  procedure  be- 
cause a  par^  was  conducting  hia  own  case  with- 
oat  the  assistance  of  an  attorney. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3247-3261.] 

Error  to  District  Court,  Natrona  Coun- 
ty ;  Charles  E.  Winter,  Judge. 

Action  by  l<>edertck  J.  Stanton  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany and  another.  Judgment  for  defendant 
named,  and  plalntUT  brings  error.  Affirmed. 

Frederick  J.  Stanton,  of  Denver,  Colo.,  pro 
B&  Burke  ft  Rlner,  of  Cheyenne,  for  defend- 
ant In  error. 

BEARD.  3.  The  plaintiff  In  error  seeks 
a  reversal  of  a  Judgment  of  the  district  court 
of  Nutrona  county,  rendered  in  an  action 
brought  by  him  against  the  defendants  in 
error,  in  which  action  he  alleged  in  his 
petition  that  be  was  the  owner  uf  certain 
real  e»tate  situated  in  said  county,  that  de- 
fendant railroad  company  claliueU  title  there- 
to by  virtue  of  a  warranty  deed  from  defend- 
ant Hnuiuel  J.  JordoD,  and  that  suld  defend- 
ant cluiuied  that  said  JorUou  ou  August  2(1, 
l£)iO,  received  a  warranty  dei-d  to  ttuid  laud 
from  plaintiff.  And  he  alleged  that  said 
last-mfntiuued  deed  purporting  to  hare  been 
executed  by  pluintilT  to  suld  Jordon  was  a 
forgery,  and  that  plalntlfl  had  never  parted 
with  his  title  to  suld  land,  lie  prayed  that 
said  pretended  deed  from  plalutlCt  to  said 
Jordon  be  declared  a  forgery  and  null  and 
void,  and  that  defendants  be  enjoined  and 
debarred  from  assertlug  any  claim  to  said 
loud  adverse  to  plaintiff. 

Tlie  defendant  railroad  company  answered, 
admitted  that  prior  to  August  :^6,  1910,  plain- 
tiff was  the  owner  of  said  land,  admitted 
that  it  claimed  title  thereto  by  virtue  of  a 
warranty  deed  from  said  Jordon.  and  denied 
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that  the  deed  fnan  ptalotlff  to  said  Jordon 
was  a  forgery. 

Upon  the  issue  thus  j<^ned  the  case  was 
tried  to  the  court,  and  the  court  found 
against  the  plaintiff,  and  that  the  title  to 
snld  land  was  In  the  defendant,  Chicago, 
Burlington  &  Quincy  Railroad  Company,  and 
dismissed  the  action  at  plaintiff's  costs. 

The  record  filed  in  this  court  Is  so  imper- 
fect and  defective  that  It  is  at  least  doubtful 
If  it  presents  anything  which  oin,  imder  the 
well-settled  rules  of  practice,  be  considered. 
It  appears.  howoTer,  that  the  Issues  were 
made  up  In  May,  1012,  and  thereafter  the 
case  was  set  down  for  trial  April  29,  lOU}, 
and  on  the  application  of  plaintiff  was  con- 
tinued until  June  21,  1915.  On  that  date  the 
cause  coming  on  for  trial,  the  plaintiff  not 
t^ing  present  or  represented  by  counsel,  the 
court  announced: 

"I  have  here  a  commanication  from  EVcderick 
J.  Stanton,  plaintiff  in  this  action,  asking  for 
a  further  continuance  of  the  case." 

The  application  for  a  continuance  was 
resisted,  and  by  the  court  denied,  and  the 
trial  proceeded  with,  the  Judgment  being  en- 
tered the  same  day. 

[1]  The  communication  referred  to  Is  not 
included  In  the  bill  of  exceptions,  nor  Is  the 
ruling  of  the  court  denying  a  continuance  as- 
signed as  error  In  the  motions  for  a  new 
;  trial.  That  ruling  cannot  therefore  be  con- 
sidered being  raised  for  the  first  time  in  this 
court. 

[2]  On  July  1»  1915,  plaintiff  filed  a  motion 
to  set  aside  the  Judgment  and  for  a  continu- 
ance of  the  case  until  the  next  term  of  the 
cuurt.  The  motion  cohtalna  none  of  the 
grounds  prescribed  by  the  statute  for  a  new 
trial.  On  August  28,  1915,  plaintiff  filed 
another  motion  for  a  new  trial,  signed  by 
himself  and  by  two  "advising  attorneys  for 
l)laintiff."  .  These  motions  camd  on  for  hear- 
ing and  determination  August  30,  1915,  at 
which  time,  the  order  recites,  plaintiff  ap- 
[leared  in  person  and  by  counsel,  A.  H.  Cobb, 
I'^sq.,  and  Joseph  N.  Baxter,  Esq.  L'lwn 
consideration  by  the  court  both  motions  were 
denied,  to  which  ruling  exceptions  were  tak- 
en. There  was  no  error  in  the  ruling  on  the 
tirst  motion,  as  it  was  liisuHiclcut,  slating  no 
statutory  ground  for  a  new  trial. 

[31  The  second  motion  was  filed  long  aftc 
the  time  allowed  by  law  for  Ulirig  the  same 
bad  expired,  and  for  that  reason  alone  the 
denial  of  the  same  cannot  be  held  to  be  er- 
roneous. We  have,  however,  considered  the 
tiiotlou  and  the  evidence  given  In  support 
thereof,  and  are  of  the  opinion  that  no  abuse 
of  the  discretion  of  the  court  In  Its  ruling 
is  made  to  appear. 

L41  It  api>ears  that  plaintiff  was  conduct- 
ing his  own  case  without  the  assistance  of 
attorneys,  except  as  above  stated,  which  may 
in  a  measure  account  for  the  defects  In  the 
record.    But  this  court  cannot  on  that  ao 
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.count  depart  from  and  disregard  the  well- 
cstabUshed  and  necessary  rules  of  practice 
and  procedure. 

The  Judgment  Is  sustained  hy  sufDdent  evi- 
dence,  and  Is  affirmed. 

Affirmed. 

POTTKR,  a  J.,  concurs. 


(30  Idaho.  25) 

HAYTON  et  ux.  t.  CLEMANS  et  ax. 

(Supreme  Court  of  Idaho.   Juoe  17,  1916.  On 
Rehearing,  June  28.  1917.) 

1.  Cancellation  of  Instbdments  «=»37(1)— 
Deeds— SuFriciENcr  of  Complaint. 

Where  an  action  la  brought  to  resdnd  a 
contract,  to  cancel  and  hold  for  naught  a  deed 
made  and  delivered,  and  to  secure  the  recovery 
of  a  promissnry  note  given  at  the  time  of,  and 
in  connection  with,  the  malting  of  the  contract 
and  deed,  and  for  a  reasonable  rental  of  the 
premlaea  possessed  by  defendant  subsequent  to 
the  malting  and  deliver;  of  the  deed,  and  the 
complaint  alleges  that  the  contract  was  entered 
into  and  the  deed  and  promissory  note  made  and 
delivered  as  the  result  of  false  and  fraudulent 
representations  of  defendant  known  by  him  to  be 
false  and  fraudulent  when  made,  and  to  have 
been  made  with  the  intent  to  deceive  the  plain- 
tiff and  to  have  him  act  upon  them,  and  that  the 
plaintiff  relied  and  acted  upon  such  false  and 
fraudulent  representations  and  thereby  suffered 
injury,  held,  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments.  Cent.  Dig.  H  66-68.  71.] 

2.  Appeal  and  Ebbob  ^=31011  (I)— Review- 
Findings. 

Where  tliere  is  a  substantial  conflict  in  the 
evidence,  neither  the  findings  nor  judgment  of 
the  trial  court  will  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3983-3988.] 

On  Rehearing. 

3.  Carckllation  op  iNsrauitERTs  ^=337(4)— 
Deeds  —  Complaint  —  Offeb  to  Uestoee 
Consideration. 

In  an  action  for  the  rescission  of  a  contract, 
the  complaint  need  not  show  that  prior  to  the 
commencement  of  the  action  plaintiff  offered  to 
place  defendant  in  statu  quo. 

(Ed,  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  68,  72,  73,] 

4.  Cancellation  or  Instbuments  *^37(4)— 
Action  fob  Rescission  —  Bestobation  op 
Considebation. 

Where  the  complaint  in  an  actioo  for  the 
rescission  of  a  contract  shows  that  the  consider- 
ation received  by  plaintiff  was  an  interest  in 
land  under  a  contract  of  purchase,  and  that  such 
contract  has  been  foreclosed  by  decree  for  de- 
fault in  payments  due  thereunder,  which  pay- 
meuta  defendant  represented  to  plaintiff  had 
already  been  made,  it  is  not  necessary  that  the 
complaint  should  offer  to  restore  to  defradant 
the  consideration  received  as  a  condition  prece- 
dent to  plaintiff's  right  to  cancellation  and  re- 
scission, 

[Ed.  Note.— For  other  eases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §§  dS,  72,  73.] 

Appeal  from  District  Court,  Latah  Coun- 
ty;  Edgar  C.  Steele,  Judge. 

Action  by  Charles  G.  Hayton  and  wife 
against  W.  R.  Gtemans  and  wife  for  the  re- 
sdasion  of  a  contract,  for  the  cancellatlcm 


of  a  deed,  for  recovery  of  a  note,  and  to  re- 
cover rental.  Judgment  for  platntitts,  and 
defendants  appeaL  Affirmed. 

tieorge  O.  Ptchett  and  A.  K  MOTgan,  tMth 
of  Moscow,  for  appellants.  Frank  L.  Uoore 
and  J.  H.  Forney,  both  of  Moscow,  for  re- 
spondents. 

BUDGE,  J.  This  suit  was  brought  by  re- 
spondents la  the  district  court  of  the  Sec- 
ond Judicial  district,  in  and  for  Latah  coun- 
ty, against  api>etlants,  for  the  cancellation 
of  a  certain  deed  made  by  respondents  by 
which  certain  lauds  and  premises  belonglDg 
to  respondents  situate  In  Latah  county,  Ida- 
ho, were  conveyed  to  appellant  W.  R.  Qe- 
nians,  and  for  the  cancellation  of  a  certain 
promissory  note  for  the  sum  of  $1,000  made 
by  respondents  and  payable  to  the  order 
of  appellant  W.  R.  Clemans. 

From  the  record  It  appears  that  respond- 
ents were  the  owners  of  certain  lands  and 
premises  situate  In  Latah  county,  and  that 
appellants  were  the  owners  of  an  undivided 
r)S  per  cent,  of  an  Interest  In  a  large  tract 
of  land  lying  In  Walla  Walla  county.  Wash. 
This  interest  was  by  virtue  of  a  contract  for 
a  sale  of  said  land  by  one  Preston  to  one 
Kenworthy.  On  March  27,  1913.  appellant 
W.  R.  Clemans  proposed  to  sell  to  respond- 
ent Charles  G.  Hayton  a  25  per  cent,  or  one- 
fourth  Interest  in  and  to  the  lands  and 
premises  lying  in  Walla  Walla  county.  It 
Is  charged  In  the  complaint  that  appellant 
W.  R.  Clemans,  for  the  purpose  of  Inducing 
respondents  to  enter  into  this  contract,  made 
false  and  fraudulent  representations  in  five 
dlfPerent  and  distinct  particulars:  First, 
that  there  were  1.800  acres  of  growing  crop 
upon  said  Walla  Walla  lands,  when  In  truth 
and  In  fact  there  were  not  to  exceed  800 
acres  of  growing  crop :  second,  that  320 
acres  of  good  land  in  section  8,  township  12 
north,  range  36  E.,  W.  M.,  was  a  part  of  the 
tract  In  which  respondents  were  purchasing 
an  interest,  when  In  truth  and  in  fact  it  was 
not  a  part,  and  was  the  land  of  another; 
third,  that  certain  valueless  land,  consisting 
of  320  acres  In  sections  4  and  9  of  said  lands 
and  premises,  was  not  a  part  of  the  tract  in 
which  respondents  were  about  to  purchase 
from  appellant  a  one-fourth  Interest;  fourth, 
that  for  the  year  1912  the  lands  and  premis- 
es In  Walla  Walla  county  produced  trom  39 
to  42  bushels  of  wheat  to  the  acre,  when  in 
truth  and  In  fact  for  that  season  the  premis- 
es produced  only  11  bushels  per  acre;  flfth, 
that  there  was  due  from  Walter  Kenworthy 
to  W.  G.  Preston,  upon  the  contract,  as  the 
purchase  price  to  be  paid  for  these  premises, 
the  sum  of  $33,000  and  no  more,  when  In 
truth  and  in  fact  there  was  due  upon  this 
contract  the  sum  of  approximately  $39,000. 

The  complaint  also  sets  out  that  appellant 
W.  R.  Clemans  made  such  false  and  fraudu- 
lent representations  In  each  and  all  of  these 
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particulars,  knowing  the  same  to  be  false 
and  untrue,  for  the  purpose  of  inducing  re- 
spoudeuts  to  convey  to  blm  the  said  tract  of 
iand  belonging  to  them,  mentioned  and  de- 
ucrlbed  as  being  In  Latah  county,  and  for  the 
purpose  of  Inducing  them  to  malce,  execute, 
and  deliver  to  him  a  certain  promissory  note 
for  the  sum  of  $1,000;  that  respondents  did 
not  IcDow,  and  had  no  means  of  Icnowlng, 
that  the  fraudulent  representations  so  made 
by  appellant  W.  R.  Clemans  were  false 
and  fraudulent;  and  that,  relying  upon  these 
representations  and  believing  them  to  be 
true,  they  entered  Into  a  contract  with  said 
appellant  for  tbe  purchase  of  his  25  per  cent, 
or  one-fourth  interest  in  and  to  the  lands 
and  premises  mentioned  and  described  as 
l)elng  in  Walla  Walla  county,  Wash. ;  that, 
as  a  consideration  for  this  piircliase,  re- 
spondents by  a  good  and  sufficient  deed  con- 
veyed to  appellant  W.  R.  Clemans  the  prop- 
erty mentioned  and  described  as  being  in 
Latah  county,  Idaho,  at  an  agreed  price  of 
$9,300,  and  made  and  delivered  to  him  their 
.  promissory  note  In  the  sum  of  $1,000.  and 
assumed  and  agreed  to  pay  the  unpaid  bal- 
ance due  under  the  contract  between  W.  G. 
Preston  and  wife  and  Walter  J.  Kenworthy, 
aggregating  $33,000  as  represented  by  ap- 
pellant W.  R.  Cleraans.  and  further  assumed 
the  payment  of  one-fourth  of  $20,000  secured 
by  mortgage  upon  the  lands  and  premises  In 
Walla  Walla  county,  Wash.;  that  respond- 
ents did  not  discover  such  fraud  until  about 
the  middle  of  April,  1913.  and  after  they  had 
made  and  delivered  to  the  said  W.  R.  Clera- 
ans the  deed  and  note ;  that,  upon  discov- 
ering that  they  had  been  defrauded,  they 
demanded  of  W.  R.  Clemans  that  be  recon- 
vey  tbe  lands  and  premises  located  In  Latah 
county  to  them  and  return  and  surrender  to 
them  the  said  promissory  note,  with  which 
demand  and  request  he  failed  and  refused 
to  comply. 

It  Is  further  alleged  that  on  or  about  June 
30,  1013,  W.  G.  Preston  and  bts  wife,  Ma- 
tilda Cox  Preston,  began  an  action  in  tbe 
circuit  court  of  Washington,  Walla  Walla 
county,  against  respondent  Andrew  M.  And- 
erson and  wife,  C.  Quesnell  and  wife,  and 
appellant  W.  K.  Clemans  and  wife,  to  annul, 
vacate,  set  aside,  and  rescind  the  contract 
between  him,  W.  G.  Preston,  and  Walter  J. 
Kenworthy,  for  the  sale  to  Kenworthy  of 
the  lands  in  Walla  Walla  county,  and  under 
which  these  respondents  and  appellants  ac- 
quired and  held  an  Interest  In  said  lands, 
whl6b  action  was  predicated  upon  a  breach 
of  this  contract  by  default  In  tbe  payment  of 
moneys  due  November  1,  1012,  according  to 
the  terms  of  the  contract,  which  payments 
he  (W.  R.  Clemans)  tiad  falsely  and  fraudu- 
lently represented  to  respondents  had  been 
made,  and  which  default  in  said  payment  ex- 
isted at  the  time  the  respondents  made,  ex- 
ecuted, and  delivered  to  W.  II.  Clemans  the 
deed  and  promissory  note;  that  appellant 
CXnuans  Called  and  refused  to  perforin  the 


conditions  of  bis  contract,  and  permitted 
W.  Q.  Preston  and  his  wife  to  prosecute  the 
action  to  Judgment;  and  that  these  lands 
were  not  redeemed,  and  the  contract  betwe«j 
W.  G.  Preston  and  Walter  J.  Kenworthy  and 
all  rights  and  interests  thereunder  by  rea- 
son of  the  default  were  forfeited. 

It  is  also  alleged  In  respondents'  complaint 
that  the  rental  value  of  the  lands  so  con- 
veyed to  W.  R.  Clemans  was  reasonably 
worth  the  sum  of  $4,000  for  the  years  1913 
and  1014,  and  that  from  March  27,  1013, 
and  up  to  and  until  the  Oling  of  the  amended 
complaint,  the  aiipellants  have  been  in  pos- 
session of  the  lands  and  premises  conveyed 
to  them  by  respondents,  and  each  and  every 
part  thereof. 

The  respondents  prayed  Judgment  in  their 
complaint  against  appellants  for  a  cancella- 
tion of  the  deed  and  the  note  mentioned  and 
described  In  the  complaint,  and  a  reconvey- 
ance of  their  lands  and  premises  to  them, 
and  a  rescission  of  the  contract  to  purchase 
said  one-fourth  Interest  In  the  Walla  Walla 
county  lands,  for  the  sum  of  $4,000,  the  rent- 
al value  of  the  Latah  county  lands,  and  for 
all  equitable  relief. 

Upon  the  trial  of  this  cause.  Judgment  was 
rendered  In  favor  of  respondents  resdnding 
the  contract,  canceling  and  setting  aside  the 
deed  made  and  delivered  by  respondents  to 
appellant  W.  R.  Clemans,  and  decreeing 
that  W.  R.  Clemans  return  and  deliver  to 
Charles  G.  Hayton  the  promissory  note  for 
ihe  sum  of  $1,000,  and  awarding  Judgment 
In  favor  of  respondents  and  against  appel- 
lant W.  R.  Clemans  in  tbe  sum  of  $300  as 
the  rental  of  tbe  lands  conveyed  by  re- 
spondents  mentioned  and  described  In  thdr 
complaint,  located  In  Latah  county,  for  tbe 
yeara  1913  and  1914. 

[1,2]  This  Is  an  appeal  from  tbe  Judg- 
mentand  fromthewderof  the  court  ovenul- 
Ing  appellants*  motion  for  a  new  trial.  Avpel- 
lants  assign,  and  rely  for  a  reversal  of  tbe 
Judgmmt  and  the  action  <tf  tbe  court  In  deny- 
ing their  motion  for  a  new  trial,  upon  five 
specifications  of  error:  first,  that  the  court 
erred  In  finding  and  deciding  that  tbe  repre 
sentatlons  made  by  appelant  constituted 
fraud  or  In  any  manner  sustains  Judgment  of 
cancellation  of  tbe  deed  from  reqxmdenU  to 
Clemans;  second,  that  the  court  erred  In 
overruling  appellants*  demnrr^  to  tbe  com- 
plaint ;  third,  that  tbe  court  erred  In  admit- 
ting any  evidence  over  appellants*  objection 
for  tbe  reason  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  fonrtb,  that  the  court  erred  in  over 
ruling  appellants'  motion  for  a  new  trial ; 
flfth,  Insufficiency  of  the  evidence  to  support 
the  Sndings,  conclusions,  and  decree. 

Tbe  foregoing  assignments  of  error  raise 
two  material  questions:  First,  does  the  com- 
plaint state  facts  sufficient  to  constitute  a 
cause  of  action;  and,  second,  is  tbe  evidence 
suificlent  to  support  tbe  findings  of  fact  matii* 
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tiy  the  trial  court,  and  the  Judgment  «itered 
QiereoD? 

We  hare  oirefully  examined  lespoodents' 
complaint,  and  are  of  the  opinion  that  It 
states  a  cause  of  action.  Renunerer  v.  Pol- 
lard, IB  Idaho,  34.  06  Pac.  206 ;  Breshears  t. 
Callonder,  23  Tdaho.  348.  131  Pac.  15:  Brown 
T.  Korman.  65  Miss.  3C9.  4  South.  203.  7  Am. 
St.  Rep.  063;  Pomeroy's  Equity  Jur.  1  688, 
notes  67,  70,  73.  74. 

As  to  the  second  contention,  the  trial  court 
fonnd  from  all  of  the  tentlmony  of  the  wlt- 
npuses  that  appellant  W.  R.  Clemans,  at  the 
time  be  procured  the  respondents  to  enter 
Into  the  contract  referred  to  In  the  complaint, 
to  make  and  dellrer  the  deed  to  the  premises 
upon  which  they  resided  In  Latah  connty, 
and  to  execute  and  dellrer  the  note  for  $1,- 
000.  made  false  and  fraudulent  represmta- 
tlons  to  the  respondents,  whldi  he  bnew  to  be 
false  and  fraudulent  at  the  time  he  made 
them,  and  which  he  made  with  the  Intention 
that  respondents  would  act  upon  them,  and 
that  the  respondents  relied  and  acted  npon 
such  false  and  fraudulent  representations  to 
their  injury.  That  these  flndlntrs  of  fact  are 
based  upon  substantially  MViSlctlng  evidence 
Is  clearly  apparent  to  us  from  an  examina- 
tion of  the  record.  This  being  true,  under 
the  well-estahllshed  holding  of  this  court, 
nether  the  flndlnm  of  fiict  nor  the  Judgment 
based  thereon  will  be  dlstuihed  on  appeaL 
Heckman  t.  Esp^,  12  Idaho,  756.  88  Pac. 
80;  Hufton  T.  Button,  25  Idaho.  90. 130  Pac. 
605:  Henry  Gold  Mln.  Co.  v.  Henry.  25  Idaho, 
S33,  137  Pac.  523 :  Commn^al  Trust  Co.  t. 
Idaho  Brick  Co.,  25  Idaho,  755. 139  Pac.  1004. 

We  are  therefore  forced  to  the  conclusion 
that  the  Judgment  of  the  trial  court  should 
be  sustained,  and  It  Is  so  ordered.  Costs  are 
awarded  to  respondents. 

SUIXIVAN,  O.  J.,  concurs.  MORGAN,  J., 
did  not  sit  at  the  hearing  of  this  case,  and 
took  no  part  in  the  decision. 

On  Rehearing. 

FLTNN.  District  Judge.  A  rehearing  hav- 
ing been  granted  in  tlils  case,  the  court  has 
very  carefully  reconsidered  the  questions 
presented  to  It  upon  this  appeal.  The  point 
most  strenuously  urged  Is  that  the  complaint 
fails  to  state  farts  sufficient  to  constitute  a 
cause  o£  action.  In  that  it  does  not  show  that 
at  the  time  plnlntlCf  clnlms  to  have  discovered 
that  he  was  defrauded,  and  at  the  time  the 
action  was  commoiici^d,  any  offer  was  made 
to  return  to  defendant  the  Interest  or  title 
to  the  Walia  Walla  property.  The  allega- 
tions of  the  complaint  as  to  the  transartlona 
between  the  parties  are  sufflclently  shown  In 
the  original  opinion.  It  Is  further  urged 
that,  not  only  is  the  complaint  Insufficient  In 
this  respect,  but  that  the  proof  shows  that  no 


such  offer  was  made,  and  that  therefore  the 
entire  cane  must  fall. 

[3. 4]  The  contention  of  appellant  on  this 
point,  as  I  understand  It,  is  that  before  a 
party  Is  entitled  to  rescind  a  contract  he 
must  put.  or  offer  to  put,  the  other  party  In 
statu  quo  by  a  full  restoration  of  all  that  he 
has  received.  This  court  has  heretofore  held 
that  this  rule  Is  applicable  In  cases  where  a 
resdsslnn  is  made  before  an  action  Is  brought, 
but  that  such  a  tender  or  offer  Is  not  neces- 
sary as  n  condition  precedent  to  a  suit  for 
reselsplon,  and  I  feel  that  such  decision  la 
controlling  and  correct  Oamblln  v.  Dickson, 
18  Idaho.  734.  112  Pnc.  213. 

After  the  nilng  of  the  original  complaint 
In  this  artlon.  the  rights  of  all  the  imrties 
hereto  In  the  Wnlla  Walla  property  were 
can.-eled  by  a  decree  at  the  superior  court  of 
Washington  for  Walla  Walla  coimty.  forf*'lt- 
Ing  the  rights  of  all  parties  clsinilng  under 
the  Preston-Ken  worthy  contract  for  defniilt 
In  pnyniont  of  moneys  due  November  1.  1012, 
under  the  terms  of  the  contract.  The  amend- 
ed complaint,  on  which  this  action  was  tried, 
pleads  the  decree  of  the  Washington  court. 

ConredlnE  that  It  Is  neoessary  In  a  suit  for 
rescission  that  the  plaintiff  plead  his  willing- 
ness to  restore  the  consideration  recelvi>d  by 
him  and  to  do  equity,  do  the  facts  pleaded  In 
relation  to  the  foreclosure  of  the  Washington 
contract,  under  which  contract  both  appel- 
lants and  respondents  acquired  an  Interest  In 
the  Walla  W^alla  propert.v.  obviate  the  neces- 
sity of  an  offer  In  the  amended  complaint  to 
restore  the  consideration  received?  I  think 
they  do.  One  of  the  very  purposes  of  plead- 
ing the  WaRbln^on  decree  must  have  1>een 
to  show  that  the  consideration  received  by 
llayton  had  gone  from  his  control  and  could 
not  be  returned  on  account  of  the  decree  fore- 
closing for  a  default  in  a  payment  past  due 
at  the  time  riajton  and  Clemans  made  their 
contract,  which  payment  Clemans  fraudu- 
lently and  falsely  represented  had  l>een  made. 
At  the  time  of  the  dltng  of  the  amended  or 
supplemental  complaint  in  this  artlon,  Ilny- 
ton  had  no  Interest  In  the  Walla  Walla  prop- 
erty. His  rights  had  been  foreclosed  by  the 
Washington  decree.  He  liad  nothing  to  ten- 
der back  to  Clemans  and  was  In  this  condl* 
tlon  through  no  default  of  his  own.  Under 
these  circumstances.  It  would  t>e  a  futile  offer 
on  his  imrt  to  assign  back  to  Cleuians  his 
foreclosed  equity  In  the  Walla  Walla  land. 

I  agree  also  with  the  origlual  opinion,  filed 
In  this  cose,  that  the  flndlngs  of  fact  are  ln» 
ed  on  substantially  conflicting  evidence  'and 
therefore  should  not  be  disturbed. 

The  former  opinion  of  the  court  In  this 
case  Is  reaffirmed. 

BUDGE,  C.  J.,  and  RICE,  J.,  concuz. 


Digitized  by 


Idaho) 


RATHBUN  V.  NKW  YORK  LIFE  INS.  CO. 


997 
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STATE  V.  LEEPBR. 
<Suprcine  Court  of  Idaho.    Juoe  28,  1917.) 

1.  Cbiminal  Law  «s»l076(^  —  Appeal— Re- 
coo  nizance. 
Failure  to  give  a  rccosotzance,  as  prorided 

bjr  section  8324,  Rev.  Codes,  upon  appeal  to  tho 

district  court,  does  not  defeat  the  jurisdiction 

of  that  court  to  Lear  the  case,  nor  reader  the 

appeal  subject  to  dismissal., 
{Eli.   Note.— For  other  cases,  see  CrimiDal 

Law,  Cent.  Dig.  §§  2T08.  2700.] 

&  CRtHixAi.  Law  €=s10S1— Appeal— Jubis- 

DICTION  OF  DiSTBICT  COUBT  —  WaIVEB  OF 

Defect. 

The  Riving  of  notice  of  appeal  in  the  manner 
provided  by  section  8321,  Rev.  Codes,  is  neces- 
sary to  the  jurtsdictioD  of  the  district  court; 
but  the  failure  to  have  affixed  thereto  the  signa- 
ture of  the  appellant  or  his  attorney  is  a  for- 
mal, ratlior  than  a  jurisdictional,  defect  and 
may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  £§  2722-2724,  2962.] 

Appeal  from  District  Court,  Clearwater 
Oonnty:  Edgar  C.  Steele,  Judge. 

Roy  H.  I^eper  was  convicted  of  disturb- 
ing the  peace,  his  appeal  to  the  district  court 
was  dismissed,  and  he  appeals.  Reversed 
and  remanded  to  district  court,  with  direc- 
tion to  grant  a  new  trial 

Chaa.  h.  McDonald,  <hC  Lewlston,  tor  appel- 
lant 

MORGAN,  J.  Appellant  was  ctmvlcted,  in 
tlie  probate  «ourt  of  Clearwater  county,  of 
dtsttirblng  the  peace.  A  transcript  of  the 
docket  of  the  probate  court  shows  that  im- 
mediately upcn  the  rendition  of  Judgment  he 
gave  oral  notice  of  his  Intention  to  appeal 
and.  within  10  days  thereafter  filed  a  wrlt^ 
ten  notice  of  lila  appeal  to  the  district  coort: 
also  that,  upon  appellant's  request,  the  ball 
twnd  tberetoC(»e  given  was  refUed  as  a  bond 
on  appeaL 

The  notice,  whlcb  appears  to  be  regular  In 
■11  other  particulars,  Is  unsigned.  It  bears 
the  foUovrlng  indorsement: 

"Service  of  a  true  copy  of  the  within  notice 
of  appeal  is  hereby  admitted,  by  receipt  there- 
at this  10th  (lay  of  March,  A.  D.  1915.  F. 
EL  Smith,  County  Attorney." 

[1]  Respondent  moved,  In  the  district 
court,  to  dismiss  the  appeal  upon  the  ground 
that  the  notice  tiiereof  was  not  suftlclent  to 
conform  to  the  reQulrements  of  section  8321, 
Rev.  Codes,  and  upon  the  further  ground 
tbat  no  undertaking  ot  ball,  pending  appeal, 
bad  been  filed  as  provided  by  setUon  8324. 
The  motion  was  granted,  and  from  the  judg- 
ment and  order  of  dismissal  this  appeal  is 
prosecuted. 

Section  8324  merely  provides  that  a  party 
apiwallng  may.  In  order  to  be  released  from 
custody  or  If  be  desires  a  stay  of  proceedings 
under  the  Judgment,  enter  Into  a  recogni- 
xance  for  the  payment  of  any  Judgment,  fine, 
and  costs  that  may  be  awarded  against  him 
an  appeal,  and  that  he  will  faithfully  prose- 
cute the  same  and  render  himself  in  execu- 


tion of  any  Judgment  or  order  entered 
against  him  In  the  dlritrict  court. 

Assuming  that  refiling  the  ball  bond  was 
not  a  substantial  ooniplitmce  with  the  re- 
quirements of  sections  8324,  supra,  it  may  be 
said  that  failure  to  comply  therewith  would 
only  result  in  failure  to  stay  the  execution 
of  the  Judgment  of  the  probate  court  and 
would  not  defeat  the  Jurisdiction  of  the  dis- 
trict court  to  hear  the  case,  nor  render  tlie 
appeal  subject  to  dismissal.  In  re  Schuster, 
25  Idaho,  4C5.  138  Pae.  135. 

Section  8321  Is  as  follows: 

"A  defendant  intending  to  appeal  must  give 
notice  of  his  intention  to  do  so  at  the  time  of 
the  trial  or  rendition  of  the  jud^ent.  am)  must 
within  ten  days  after  the  rendition  ond  entry  of 
the  judgment,  file  with  the  judge  or  justice  of 
the  court  wherein  the  conviction  was  had,  and 
serve  on  the  prosecuting  attorney  of  the  county, 
a  notice  of  appeal,  entitled  in  the  action,  set- 
ting forth  the  character  of  the  judgment,  and 
the  intention  of  the  defendant  to  appeal  there- 
from to  the  district  court."  , 

[2]  The  giving  of  notice  of  appeal  In  the 
manner  provided  by  the  foregoing  section  of 
the  Code  is  necessary  to  the  Jurisdiction  of 
the  district  court;  but,  It  will  be  observed, 
the  statute  does  not  require  the  notice  to  be 
signed.  Therefore  the  failure  to  have  atflxed 
thereto  the  signature  of  the  appellant  or  his 
attorney  Is  a  formal,  rather  than  a  Jurisdic- 
tional, defect  dnd  may  be  waived.  In  this 
case  the  prosecuting  attorney,  by  accepting 
service  In  the  manner  and  form  he  employed, 
waived  the  defect  occasioned  by  the  notice 
not  being  signed.  Wilson  v.  Wilson,  6  Idaho, 
597.  57  Pac.  70S;  People  v.  Schmltz,  7  Cal. 
App.  330.  94  Pac.  407.  419,  15  L.  R.  A.  (N.  S.) 
717;  Llvermore  v.  Webb,  56  Cal.  489;  Cella 
V.  Scbnalrs,  42  Mo.  App.  318. 

The  Judgment  and  order  of  dismissal  are 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court,  with  direction  to  grant  appellant 
a  new  trial. 

BUDGE,  C.  J.,  and  RICE.  J.,  concur. 


(SO  Idaho,  34) 

RATHBUN  et  al.  v.  NEW  YORK  LIFE  INS. 
CO. 

(Supreme  Court  of  Idaho.  June  30,  1916.  On 
Rehearing.  June  26,  1917.) 

iNsnRANCE  «ss=>13"(2>— Life  I  nsubance— Con- 
dition OF  Health— Liability  on  Polict. 
Where  It.,  desiring  life  insurance,  applied  In 
writing  to  the  insurance  company  for  such  In- 
surance, and  agreed  that  the  policy  of  insurance 
applied  for  should  not  take  effect  unless  the 
first  premium  was  paid  and  the  policy  was  de- 
livered to  and  received  by  him  during  his  life- 
time and  while  he  was  in  good  health,  and  after 
applying  for  the  policy  and  before  the  delivery 
thereof  R.  was  striclcen  with  appendicitis,  from 
which  he  died  five  days  after  he  received  the  pol- 
icy, said  policy  having  been  sent  to  him  by  mail 
from  the  insurance  company's  branch  office  In 
SnotiaDe.  Wash.,  in  total  ignorance  of  tb«  fihaog- 
ed  condition  of  R.*b  health,  and  R-'s  trienda 
thereafter  palrl  the  Srst  premium,  which  the 
company  promptly  returned  when  it  discovered 
the  fact  of  R.'s  fatal  lUness,        tbat  the  poll- 
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c;  did  not  take  effect  by  reason  of  the  fact  that  l 
K.  was  not  in  good  bealth  at  the  time  it  waa  re-  [ 
ceived  by  bim. 

[Ed-  Note.— For  otber  cases,  see  Insurance, 
Cent  Dig.  |  234.] 

Api)eal  from  District  Court,  Latah  County; 
Edgar  C.  Steele,  Judge. 

AcUon  by  Julia  M.  Bathbun  and  husband 
agaiust  New  York  Life  Insurance  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

A.  L.  Morgan,  of  Moscow,  for  appellants. 
St  CSalr  &  St  Clair,  of  Idaho  Falls,  and  For- 
ney &  Moore,  of  Moscow,  for  respondent 

SULLIVAN,  a  J.  This  Is  an  action 
brought  by  tbe  mother  and  father  to  recover 
on  a  life  Insurance  policy  Issued  to  their  son, 
Ernest  C.  Itathbun.  A  demurrer  to  tbe  com- 
plaint  was-  overruled,  and  ansn-er  filed  by 
the  Insurance  company  denying  its  liability, 
niereupob  the  issues  were  tried  to  tbe  court 
without  a  jury,  and  Judgment  was  entered 
against  the  plaintiffs,  from  which  this  ap- 
peal waa  taken. 

The  action  of  the  court  In  overruling  plain- 
tiffs' demurrer  to  the  defendant's  answer  and 
In  overruling  plaintiffs'  objection  to  the  in- 
troduction of  any  testimony  under  the  al- 
t^tlons  of  the  answer,  and  in  making  find- 
ings of  fact  and  conclusions  of  law  and  en- 
tering Judgment  In  favor  of  the  defendant, 
is  assigned  as  error. 

The  following  facts  appear  from  the  rec- 
ord: On  the  9th  day  of  April,  1913,  Ernest  0. 
Uathbnn,  son  of  the  plaintiffs,  made  applica- 
tion to  the  defendant  New  York  Life  Insur- 
ance Company,  for  a  $2,000  insurance  polk^ 
upon  hla  life.  In  which  policy  the  plaintiff 
Julia  M.  Ratbbun  was  made  the  beneficiary. 
Thereafter,  on  April  17,  1913,  the  tn&-urance 
company  Issued  the  policy,  and  tbe  policy  re- 
cites that  the  Insurance  is  granted  in  consid- 
eration of  the  payment  of  the  flrst  premium 
amounting  to  $41.68,  and  the  policy  contains 
an  acknowledgment  of  the  receipt  of  such 
payment.  The  policy  also  contains  the  fol- 
lowing, among  other,  recitations: 

"After  its  delivery  to  and  receipt  by  the  insur- 
ed, tbe  policy  takes  effect  as  of  the  9th  day  of 
April,  1013,  that  being  the  date  upon  which  the 
nppliratioi)  for  such  policy  was  made," 

It  Is  allied  in  the  complaint  that  subse- 
quent to  the  esecution  of  said  contract,  and 
prior  to  the  10th  day  of  May,  1913.  the  policy 
was  delivered  to  said  Insured,  and  that  during 
the  month  of  Juno,  1913,  the  beneflcJarj-  made 
due  proof  of  the  death  of  Ernest  C.  Itathbun  in 
accordance  with  the  terms  of  said  policy,  and 
demanded  from  said  insurance  company  the 
payment  of  the  sum  of  $2,000  as  provided  in 
such  policy,  which  payment  said  company  re- 
fused, one  of  the  grounds  for  such  refusal 
being,  as  appears  from  the  answer,  that  said 
policy  was  Issued  by  the  company  upon  ap- 
plication, and  that  the  applicant  paid  at  the 
date  of  application  $5  in  cash  and  executed 


and  delivered  to  the  agent  who  took  said  ap- 
plication bis  promissory  note  for  the  balance 
of  the  amount  due  for  the  first  premium,  and 
that  the  policy  was  forwarded  by  registered 
mail  addressed  to  the  insured  from  the  com- 
pany's branch  office  in  Spokane,  Wash.,  and 
tbe  same  was  receipted  for  by  one  C.  L.  Wil- 
liamson, and  on  the  5th  day  of  May  was  by 
said  Williamson  delivered  to  Ernest  C  Rath-, 
bun.  On  the  28th  day  of  April,  1913,  the  ap- 
plicant became  ill  with  appendicitis  and  died 
on  tbe  10th  day  of  May,  1913.  It  Is  further 
aliased  that  tbe  application  for  said  poliqy 
contains,  among  other  things,  the  following 
stipulation  or  agreement: 

"That  the  insurance  hereby  applied  for  shall 
not  tHke  elTect  unlesa  the  first  premium  is  paid 
and  the  policy  is  delivered  to  and  received  by  me 
during  my  lifetime  and  good  health,  and  that 
unlosa  othern*)se  agreed  in  writing,  tbe  policy 
shall  then  relate  hack  to  and  take  effect  as  of 
the  date  of  this  application. 

"That  any  pHyment  made  by  me  before  deliv- 
ery of  the  policy  to,  and  its  receipt  by,  me  as 
nforcHald  snail  be  binding  on  the  company  only 
in  accordance  with  the  terms  of  the  company's 
receipt  therefor  on  the  receipt  form  which  is 
attached  to  this  application  and  contains  tbe 
terms  of  the  agreement  under  which  saiil  pay- 
ment has  been  made  and  Is  the  only  receipt  the 
agent  is  authorized  to  give  for  such  payment.** 

As  stated  above,  on  the  trial  of  the  case 
Judgment  was  entered  in  favor  of  the  re- 
spondent Insurance  company. 

In  its  answer  and  on  the  trial  of  tbe  caae, 
the  main  contentions  of  the  insurance  com- 
pany were:  Flrat  that  under  tbe  terms  of 
the  contract  the  first  premium  was  to  be  paid 
in  cash;  and.  second,  the  policy  was  not  to 
take  effect  unless  tbe  insured  was  in  good 
bealth  at  tbe  time  it  was  delivered  to  Mm. 
J^A  contentions  are  partly  based  apon  the 
sTlpttJations  above  quoted  from  the  applica- 
tion for'ii^Id  Insurance. 

The  court  in  its  findings  of  fact,  among 
other  things,  foimd  as  follows: 

"The  court  further  finds  tbat  Ernest  C.  Rath- 
bun,  tbe  plaintiffs'  son,  applied  In  writing  for 
insurance  ou  his  life,  agreeing  therein  that  the 
insurance  thereby  applied  for  should  not  take 
effect  unless  the  first  premium  was  paid  and  tbe 
policy  was  delivered  to  and  reot^jved  by  bim  dur- 
ing his  lifetime  and  good  health.  After  apply- 
ing for  the  policy  and  before  its  deli*ery,  the  ap- 

Elicant  was  taken  with  appendicitia,  ffom  whioi 
e  died.  While  be  was  in  the  bospita/^  the  so- 
liciting asent  at  Spokane,  in  total  ignor.mce  of 
the  cban^  condition  of  the  applicant's  hvalth. 
mailed  him  the  policy.  The  applicant's  friSpds 
thereafter  paid  the  first  preralnm,  which  thecolP' 
^any  promptly  returned  when  it  discovered  tb% 

The  evidence  is  clearly  snffldent  to  sustain 

this  finding  of  fact 

Then  if  the  parties  understood  and  agreed 
that  the  policy  should  not  become  effective  an- 
less  the  first  premium  was  paid  and  the  policy 
was  delivereil  to  and  received  by  the  appli- 
cant during,  his  lifetime  and  while  be  waa 
In  good  health,  and  both  of  those  conditions 
failed,  the  contract  of  Insurance  was  never 
completed,  and  the  policy  was  of  no  force  and 
effect.  It  is  a  well-recc^ized  rule  that  life 
insurance  results  from  contract,  and  that  the 
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true  nile  is  that  no  otber  or  different  rule  Is 
to  be  applied  to  a  contract  of  Insnirance  tban 
la  applied  to  other  contracts.  Quintan  t. 
Ins.  Co..  133  N.  Y.  396,  31  N.  E.  31,  28  Am.  SL 
Rep.  645.  In  life  insurance  contracts,  the 
assent  of  both  parties  is  required  as  hi  any 
ottuT  contract  Stephois  t.  Insurance  Co., 
87  Iowa.  283.  54  N.  W.  130;  Weldenaar  T.  N. 
Y.  Life,  94  Mont  692,  04  Pac.  1. 

In  the  determination  of  this  case,  the  ap* 
plication  and  the  policy  Itself  must  be  exam- 
ined and  CMistdered  in  order  to  ascertain  tbe 
true  situation  of  tbe  parties  under  tbe  nego- 
tiaUons  and  agreements  between  tbem.  Iowa 
Life  T.  I^ls,  187  U.  a  335,  23  Sup.  Ct  120, 
47  L.  Ed.  204 :  Bebllng  v.  N.  W.  Nat.  Life, 
117  Wis.  24,  93  N.  W.  800. 

If  we  concede  in  this  case  that  tbe  first  pre- 
mium was  paid  bjv  the  payment  of  tbe  $5 
and  the  delivery  of  the  insured's  promissory' 
note  to  tbe  agent  of  the  company  for  tbe 
balance,  tbe  plntntifrs  would  not  be  entitled 
to  recover  for  tbe  reason  that  the  policy  was 
not  delivered  to  and  received  by  tbe  applicant 
while  he  was  in  good  health,  but  when  he 
was  fatally  ill.  He  became  ill  with  appen- 
dicitis on  the  28tb  of  April,  1913,  was  operat- 
ed on  that  day,  and  tbereafter  died  on  the 
lOtb  day  of  May,  1913,  five  days  after  receiv- 
inff  tbe  ptdlcy. 

Upon  a  proper  construction  of  the  contra<it 
between  the  applicant  and  the  Insurance  com- 
pany, and  on  tbe  evidence  Introduced  on  the 
trial,  the  plaintiffs  are  not  entitled  to  re- 
cover. The  Judgment  must  therefore  be  af- 
firmed; and  it  is  BO  ordered,  with  costs  In 
favor  of  respondent 

BUDGE,  J.  concurs.  MOHGAN,  J.,  did 
not  sit  at  tbe  hearing,  and  did  not  talee  any 
part  in  tbe  decision  of  this  case. 

On  Rehearing. 

FLTNN,  District  Judge.  A  rehearing  hav- 
ing been  granted,  this  case  was  submitted  on 
briefs. 

We  concur  In  tbe  conclusion  reached  by  the 
court  In  Its  original  opinion,  that  the  policy 
in  question  never  took  effect,  because  It  was 
not  delivered  to  and  received  by  the  appli- 
cant while  be  was  in  good  health.  The  pol- 
icy provides  that  "the  policy  and  the  appli- 
cation therefor  constitute  tbe  entire  contract 
between  tbe  parties;"  and  under  the  terms 
of  tbe  application,  it  was  made  a  condition 
precedent  to  the  policy's  taking  effect  that 
tbe  insured  should  be  in  good  health  when 
tbe  policy  was  delivered  and  received.  14 
R.  C.  L.  900,  5  78. 

We  are  not  in  accord,  however,  with  the 
Intimation  that  the  first  premium  was  not 
paid,  though  we  are  probably  precluded  from 
holding  otherwise  because  of  the  fact  that 
tbe  trial  court  found  that  the  giving  and  ac- 
ceptance of  a  note  for  tbe  balance  of  tbe  flrst 
year's  premium,  after  paying  $5  cash  thereon, 


was  a  personal  matter  between  tbe  applicant 
for  Insurance  and  the  agsat,  and  tbat  de> 
fendant  had  no  rights  thereunder  or  interest 
therein.  The  evidence  not  being  before  this 
court  It  will  be  presumed  that  it  supports 
this  fludlng.  UcComick  r.  Brown,  22  Idaho, 
52,  125  Fac.  197.  The  former  judgment  of 
this  court  Is  therefore  reaffirmed. 

BUDGE,  C  J.,  and  RICE,  X,  cbncur. 


(30  Mabo,  G37) 
STATE  v.  CURTIS  et  al. 

(SDpr«ne  Court  of  Idabo.   June  28.  1917.) 

'  1.  Criminal  Law  «=»1  159(3)— AppBAi-—Qtnc8- 
j    Tiox  OF  Fact.  * 
I       Where  there  is  sufficient  evidence,  it  uncon- 
traditrted.  to  justify  a  conviction,  a  verdict  and 
jiid^nent  based  thereon  will  not  be  reversed  be- 
cause of  conOict  in  tbe  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  S  3076.1 

2.  CiUMiXAi,  Law  €=»50(1)  —  AinEBS  AMD 
Abettors— "Liability  Principals." 

]  Persons  concerned  in  the  commiBsion  of  a 
crime,  whether  they  directly  commit  the  set 
constituting  the  offenie  or  aid  and  abet  in  its 

;  commission,  should  be  charged  and  tried  as 

I  priocipals. 

I  [Ed.  Note.— For  other  cases,  see  Grlminsl 
I  Law,  Cent  Dig.  S  7L 

'  EV>r  other  definitions,  see  Worda  and  Phrases, 
'  First  and  Second  Series,  Principal.] 

3.  CaiHlKAL  Law  1 144(14)— Inbtkuctions 
as  a  Whole— Particular  Iksteuction. 

All  instructions  given  in  a  case  must  be  read 
and  considered  toeether,  and  where,  taken  as  a 
whole,  they  correctly  state  tbe  law  and  are  not 
incon^stent,  but  may  be  reasonably  and  fairly 
:  harmonized,  it  will  be  assumed  tbat  the  jury 
I  gave  due  consideration  to  the  whole  charge  and 
was  not  misled  by  an  isolated  portion  wbidi. 
considered  alone,  does  not  fully  and  clearly  state 
tbe  law  applicable  to  the  (acts  in  tbe  case. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2707,  2901,  3032.] 

4.  Cbiminal  Law  ^041(1) —Appeal  — Dis- 
cketion  of  Trial  Court— Ruling  on  Mo- 
tion roB  New  Trial. 

Where  affidavits  of  newly  discovered  evi- 

denco  are  merely  cumulative  or  corroborative 
of  testimony  introduced  at  tbe  trial,  the  order ' 
of  the  court  denying  a  motion  for  a  new  trial 
will  not  be  reversed  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  23^8,  2330.1 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcock.  Judge. 

Zachariah  Curtis  and  Cora  Atkinson  were 
convicted  of  grand  larceny,  and  they  appeal. 
Adirmed. 

Guthrie  &  Bowen  and  H.  C.  Hazel,  all  of 
Twin  Falls,  for  api>ellants.   J.  H.  Peterson, 
!  Ex-Atty.  Gen.,  T.  A.  Walters,  Atty.  Gen.,  and 
J.  P.  Pope,  Asst  Atty.  Gen.,  for  the  State. 

MORGAN,  J.  Appellants  were  convicted 
of  the  larceny  of  a  Certain  cow,  the  property 

'  of  II.  P.  Larson.  From  the  judgment  of 
conviction  and  from  an  order  denying  their 
motion  for  a  new  trial,  they  have  appealed 

•  to  this  court 


»For  otber  tmtm  we  wme  topts  and  KEY-NUMBER  In  all  Ker-NumlMred  DliesU  and  Indetea 
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(11  asdgnments  of  error  question  fbe 
Bufltdency  of  tlie  evidence  to  sustain  tbe 
Terdict,  and  It  Is  particularly  urged  that  ap- 
peltnnt  Atkinson  Is  not  shown  to  have  unlaw- 
fully  partldpated  In  taking  the  anlnial,  nor 
to  have  been  In  any  manner  connected  with 
the  commission  of  the  crime. 

It  appears  from  the  record  that  for  about 
four  years  prior  to  the  arrest  of  appellants 
they  had  been  residing  npon  what  to  known 
as  the  Curtis  homestead,  where  the  cow  was 
slaughtered.  H.  H.  Plnkham,  a  witness  for 
the  state,*  testified  that  in  December,  1914 
(tbe  exact  date  he  was  unable  to  flx),  while 
he  was  employed  by  appellants,  Curtis.'  early 
in  the  morning,  left  the  place,  and  Mrs.  At- 
"klnson  stated  he  was  going  to  the  hills  to 
get  one  of  his  steers;  that  later  In  the  day 
he  returned  driving  two  head  of  cattle :  that 
as  he  approached  the  premises  Mrs.  Atkinson 
took  two  cows  from  the  corral  and  drove 
tbem  out  to  meet  the  cattle  Curtis  was  driv- 
ing in  order  to  lure  them  into  the  corral: 
that  one  of  the  animals  driven  by  Curtis 
escaped,  Iwt  the  oth«,  being  tbe  cow  alleged 
to  have  been  stolen,  and  described  by  the 
witness  as  "a  white-fiiced  cow,  crop  off  right 
ear,  light  red  with  bobtail,"  was  driven  into 
the  corral,  and  was  thereafter  tied  in  the 
stable  by  appellants  and  tbe  witness,  and 
late  in  the  afternoon  was  slaughtered  and 
skinned  by  Curtis  and  PInkbam;  and  that 
Mrs.  Atkinson  assisted  in  dressing  the  car- 
cass. Plnkham  further  testified  that  In  the 
evening  of  the  day  the  animal  was  killed  he 
noticed  the  hide  in  the  manger;  that  next 
mwning  It  was  gone,  and  he  observed  that 
a  pile  of  manure  near  the  stable  had  been 
disturbed;  that  on  the  day  following  the 
killing  of  the  animal  appellants  took  half  of 
the  carcass  to  Twin  Falls,  and  upon  their 
return  Mrs.  Atkinson  told  the  witness  she 
had  spent  nearly  all  of  her  share  of  the  pro- 
ceeds of  the  sale  of  the  beef,  amounting  to 
$19w  Plnkham  further  testified  that  be  was 
acquainted  with  the  cattle  belonf^ng  to  ap- 
pellants, and  that  the  animal  slaughtered 
was  not  one  of  them;  that  his  suspicions 
were  aroused,  and  on  or  about  January  12, 
1015,  he  reported  the  matter  to  the  prosecut- 
ing attorney  of  Twin  Falls  county.  A  search 
of  the  Curtis  premises  was  made  on  January 
14th,  and  resulted  in  the  discovery  In  the 
manure  pile  of  19  pieces  of  bide  and  the  feet 
of  a  cow  brute,  which  Plnkham  Identified  as 
being  the  hide  and  feet  of  the  animal  slau^- 
tered  by  himself  and  npiiellarits.  Larson 
identlflod  the  hide  as  that  of  his  cow,  bas- 
ing his  identification  xxytou  the  color,  a  por- 
tion of  his  brand  found  uix>u  one  piece  of  tbe 
hide,  and  a  bobbed  tall  which  was  also  found 
In  tbe  manure  pile.  Plnkham  testified  that 
after  appellants  were  arrested  -he  had  a  con- 
versation with  Mrs.  Atkinson  in  which  she 
asked  him  to  repudiate  certain  statements  he 
had  made  concerning  the  transaction  and  to 
lay  tbe  blame  wholly  upon  Curtis. 

Ai^llants  introduced  evidence  contradic- 


tory  of  that  produced  by  tbe  state,  tending  to 
show  that  the  cow  which  was  killed  belonged 
to  tbeta,  and  that  tta^  knew  nothing  <tf  the 
hide  found  in  tbe  manure  pll&  It  was  also 
shown  that  in  the  event  of  their  conviction 
Plnkham  expected  to  receive  a  reward  of 
¥500  from  the  Cattlemen's  Association. 

It  has  been  repeatedly  held,  and  may  be 
said  to  be  the  established  rule  in  this  states 
that  where  sufficient  evidence  is  Introduced, 
If  uncontradicted,  to  Justly  a  oonviction,  a 
verdict'  and  Judgment  based  thereon  will  not 
be  reversed  because  of  conflict  In  the  testl* 
mony.  State  v.  Nesblt,  4  Idaho,  548,  43  Paa 
00;  State  r.  SUva.  21  Idaho,  247,  120  Pae. 
835;  State  v.  Downing,  23  Idaho,  MO,  130 
Pac.  461;  State  v.  Hopkins,  26  Idaho.  741, 
146  Pac  1095 ;  State  v.  Bouchard,  27  Idaho, 
500,  149  Pae.  464;  State  v.  Mox  Mox,  2S 
Idaho,  176.  102  P&c  802. 

[2]  While  the  record  discloses  that  tbe  an- 
imal slaughtered  was  first  in  possesion  at 
Curtis  and  afterwards  of  both  tbe  appel- 
lants, it  also  clearly  appears  that  Mrs.  At- 
kinson assisted  In  bringing  it  off  tbe  range; 
in  butchCTlng,  and  dlqwslng  of  it.  They  were 
in  partnership  in  tbe  stock  buainees,  and 
she  knew  their  cattle  as  well  as  be  did.  Ap' 
pellants  do  not  contend  tbey  were  mistaken 
In  the  Identity  of  the  animal  slaughtered; 
their  defense  la  that  it  belonged,  not  to  Lai^ 
stm,  but  to  themselves.  Mrs.  Atkinson's  con* 
nectlon  with  the  larceny  is  fully  covered  by 
section  6342,  Rev.  Codes,  wher^  It  is  pro- 
vided: 

"All  persons  concerned  in  tbe  commissioD  of 
s  crime,  wbetlier  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  tbe  act  con- 
stituting the  offense  or  aid  and  abet  in  its  com- 
missioD,  *  *  *  are  principals  in  any  crime 
BO  committed." 

Whether  she  was  directly  responsible  for 
the  original  taking  or  aided  and  abetted  la 
It,  she  was  properly  dmrged  and  tried  as  a 
principal  under  the  provisions  of  section 
7697.  Rev.  Codes,  which  is  as  follows: 

"The  distmction  bptween  an  acoessory  before 
the  fact  and  a  principal,  and  between  priiicipali 
in  the  first  and  second  degree,  in  cases  of  felony, 
is  abrogated;  and  all  per^tna  concerned  In  the 
commission  of  a  felony,  whether,  they  directly 
commit  the  act  constituting  the  offense,  or  aid 
and  nbet  in  its  commission,  thout;h  not  present, 
shall  hereafter  be  prosecuted,  tried,  aud  punish- 
ed as  urlndiHils,  and  no  otber  [acts  ueetl  be  al- 
leged in  any  indictment  against  such  an  ae> 
cessory  than  are  required  in  an  indictment 
against  his  principal." 

[S]  The  action  of  the  trial  Judge  in  giving 
certain  Instructions  to  the  Jury  is  assigned  as 
on-or.  The  portions  of  the  charjre  complain- 
ed of  will  not  be  quoted  here  nor  commented 
upon  at  length.  Certain  of  the  Instractlona 
given  and  parts  of  others,  taken  alone,  whidi 
are  relied  upon  by  appellants  for  a  reversal, 
do  not  fully  and  correctly  state  the  taw,  but, 
read  and  construed  in  the  light  of  the  entire 
charge  given  to  the  jury,  they  are  not  ml»* 
leading  and  do  not  constitute  prejudicial  e^ 
ror. 

All  the  Instructiona  given  In  a  casa  most 
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be  read  and  considered  together,  and  where, 
taken  as  a  whole,  they  correctly  state  the 
law  and  are  not  Inconsistent,  but  may  be  rea- 
aonably  and  fairly  harmonized,  It  win  be 
assumed  that  the  Juiy  gave  due  consldcratiou 
to  the  whole  charge  and  was  not  misled  by 
an  Isolated  portion  thereof.  Osbom  v.  Gary. 
28  Idaho,  sn,  152  Paa  473;  Cndy  v.  Keller. 

28  Idaho,  368, 154  Pac.  620;  Taylor  v.  Ljtle, 

29  Idaho,  546,  160  Pac.  State  v.  Curtis, 
29  Idaho.  724, 161  Pac.  S78. 

One  of  the  assignments  of  error  brings  be- 
fore us  for  review  an  exception  taken  by  ap- 
pellants to  a  portion  of  the  argument  of 
counsel  for  the  state  wherein  the  conversa- 
tion between  Plnkham  and  Mrs.  Atkinson, 
after  the  arrest,  was  referred  to  as  a  con- 
fession. Whether  or  not  her  statements  on 
that  occasion  amounted  to  an  admlssloa 
against  Interest,  or  confession,  was  a  legiti- 
mate subject  for  argument,  and  we  cannot 
Imagine  that  the  jury  was  in  any  manner 
misled  by  the  remarks  of  counsel. 

[4]  In  support  of  their  motion  for  a  new 
trial  appellants  filed  affidavits  of  newly  dis- 
covered evidence,  which,  however,  tend  only 
to  corroborate  testimony  produced  by  them 
at  the  trial.  Wliere  aflldavits  of  newly  dis- 
covered evidence  are  merely  cumulative  or 
corroborative  of  testimony  Introduced  at  the 
trial,  the  order  of  the  court  denying  a  motion 
for  a  new  trial  will  not  be  reversed  upon 
appeal.  People  v.  Biles,  2  Idaho  (Hash.)  114, 
6  Paa  120;  State  v.  Davis,  6  Idaho,  159,  63 
Pac.  678. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

BUDGB,  0.  J.,  and  RICE,  J.,  concur. 
(OS  Or.  <77) 

BENSON  V.  JOHNSON.* 
(Sapreme  Court  of  Oregon.    June  26,  1917.) 

1.  Pbopertt  «=»9--EJvinBHCB  or  Title— Pbk- 
BUMFT  ION— Statute. 

The  legal  probabilities  regarding  owneraliip 
of  personal  property  established  by  L.  O.  L.  § 
799.  are  Dot  conclusive  presumptions,  althouKb 
they  are  autBcient  to  supiiort  a  prima  facie  caee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  78J 

2.  Pabtneesuip  <S=*64  —  Absuued  Xamb  — 
Failure  to  Couflt  with  Statute— Waiv- 
KB  OF  Defect. 

The  registration  requirements  of  Laws  1913, 
p.  270,  to  be  complied  with  by  pcrsuns  doing 
DUsiueBs  under  assumed  names  before  brininng 
suit,  will  be  waived  by  failure  to  object  to 
brinjeifig  of  the  action  by  answer  or  demurrer; 
Ih  O.  L.  i  68,  providing  that  a  demurrer  lies 
when  a  pleading  attacked  shows  on  its  face  that 
plaintiff  has  not  legal  capacity  to  sue,  and  sec- 
tion 71,  providing  that  when  such  defects  do 
not  appear  from  the  fact  of  the  complaint  the 
objection  may  be  taken  by  answer,  in  view  of 
section  72,  providing  that  if  such  objection  be 
not  taken  by  demurrer  or  answer  It  will  be 
deemed  to  have  been  waived,  excepting  only  ob- 
jections to  Jurisdiction,  and  that  complaint  does 
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not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

[Ed.  Xote.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S§  87-91.] 

3.  Fraudulent  CoNVETANCEa  «=>26.1(1)— Nb- 
ceshity  of  i*i.BADiNo— Bulk  Sales  Law. 

The  Bnlk  Sales  Liw  (L.  O.  U  SS  600»- 
6072),  as  amended  by  I^ws  1013,  p,  537.  must 
be  pleaded  by  the  creditor  who  would  avail  him- 
self of  it,  since  it  merely  attaches  to  vendor's 
conduct  a  conclusive  presumption  that  the 
transfer  is  fraudulent  as  to  any  nod  all  creditors 
of  vendor,  and  gives  them  a  right  which  they 
may  assert  nr  ignore,  and  the  law  has  the 
effect  of  creating  a  statutory  fraud,  necessary 
to  be  pleaded. 

lEd.  Note. — For  other  cases,  see  Fraudulent 
C«uveyances,  Cent.  Dig.  H  771-774.] 

4.  Fbaud  9=>49— Pbesuuptioh. 

Fruud  is  never  presumed,  but  must  be  plead- 
ed and  proved. 

[Ed.  Note.— For  other  cases,  lee  B^aud,  Cent 
Dig.  IS  44,  4S.] 

5.  Fraudulent  Convetances  «=>172(1>  — 
Bulk  Sales  Law— EtracT. 

Failure  to  comply  with  the  Bulk  Sales  Law 
as  amended  does  not  affect  validity  of  the  trans- 
fer as  between  the  parties,  but  only  as  acalnst 
creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  g§  523-626,  642.] 

6.  Witnesses  ®=!>2fi9(2)— Cross-Ex ajiinatiok 
— Matteb  Not  Covbbed  by  Dibeot  £x- 
AHiitATioN— Bulk  Sales  Law. 

Where  a  witness  testified  only  to  a  sale  be- 
tween himself  and  plaintiff's  bankrupt,  he  could 
not  be  cross-examined  as  to  compliance  with 
the  Bulk  Sales  Law  as  amended,  in  view  of 
L.  O.  L.  {  800,  confinhig  cros»«xamination  to 
matters  stated  in  direct  examination,  since  non- 
compliance therewith  did  not  affect  the  transfer 
as  between  the  parties  the  "orthodox  rule,"  ex- 
tending cross-examination  to  every  issue  in 
case,  not  bein^  in  force  in  this  state;  hut  inch 
cross-examination  could  include  all  elements  go- 
ing to  make  tip  the  transaction  aa  between  the 
parties,  such  as  circumstances  of  sale,  payment 
of  consideration,  time,  and  place. 

[Eld.  Note.— For  other  cases,  see  Witnesses^ 
Cent.  Dig.  ffi  950,  954.1 

7.  Fbaudulent  Conveyances  ^=»2e9(l)  — 
Pleading — Issues  and  Pboof— Bulk  Sales 
La%v, 

Where  compliance  with  the  Bulk  Sales  Law 
as  amended  was  not  pleaded,  it  could  not  be 
proved  by  cross-ex  am  inution  of  the  defendant. 

[I'M.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §g  789-794.] 

8.  Bankbuftct  ®=>302(1)— Actio.^  bt  Tbus- 
TEE— Necessity  of  i 'leading  i'asFSRKNCK. 

A  bankrupt's  trustee,  claiming  that  acta 
of  bankrupt  and  another  constituted  a  prefer- 
ence, must  pleiid  such  preference. 

[Ed.  Note.-r-For  other  cases,  see  Bankrnptcy. 
CenL  Dig.  {  46©.] 

D^rtment  1.  Appeal  from  Circuit  Court, 
Dout^as  County;  6.  F.  Skipworth,  Judge. 

Action  by  E.  C  Benson,  as  trustee  of  OL 
F.  Smith  and  Dee  Howard,  Individually  and 
as  partners  under  the  firm  name  of  the 
Roseburg  Garage,  against  Harley  L.  Johnson. 
Judgment  for  deftedant,  and  pig^nflff  ag- 
peals.  Affirmed. 

The  plaintiff,  as  trustee  In  bankruptcy  of 
C.  F.  Smith  and  Dee  Howard,  both  as  In- 


»ror  otbsr  essn  sm  ssms  topto  and  KKT-NUHBER  In  all  Ktr-NuiatMrsd  DlfairtB  sail  IMIsxm 
•Rabsarlng  dsnlsd  September  19,  UlT. 
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dlviduals  and  as  partners  nnder  tbe  firm 
name  of  the  Roseburg  Garage,  broaght  this 
action  In  replevin  In  the  ordinary  form  to 
recover  the  possession  of  certain  personal 
property  said  to  have  been  owned  by  Smith 
prior  to  plalntlfTs  election  as  trustee.  The 
answer  admits  the  official  character  of  the 
plalntifP  and  his  demands  for  the  custody  of 
the  chattels,  but  otherwise  denies  the  com- 
plaint The  defendant  alleges  that  he  him- 
self is  the  owner  of  all  the  effects  In  dispute, 
with  two  minor  exceptions,  which  were  laid 
out  of  the  case  by  stipulation.  lie  claims 
that  the  propei-tj-  was  taken  from  him  by 
virtue  of  the  plaintllTs  writ,  and  demands  Its 
restoration.  The  allegation  of  the  defend- 
ant's ownership  is  denied  by  the  n'ply,  which 
flnal  pleading  contains  no  allegation  of  new 
matter.  A  jury  trial  resulted  In  a  venlict 
for  the  defendant,  and  from  the  ensuing  judg- 
ment the  plaintiff  appeals. 

B.  L.  Edd}',  of  Roseburg,  for  appellant. 
Albert  Abraham  and  O.  P.  Coshow.  tK>th  of 
Roseburg,  for  respondent 

BURNETTT,  J.  (after  stating  the  facts  as 
above).  [1]  A  minor  exception  will  be  llrst 
determined.  It  is  to  the  effect  that  the  court 
4.>rred  In  refusing  to  Instruct  the  jury,  in  sub- 
stance, that  it  Is  presumed  Uiot  things  in  the 
l)ossession  of  a  person  are  owned  by  him; 
that  a  person  is  the  owner  of  proiwrty  from 
exercising  acta  of  ownership  over  it;  and 
that,  until  these  prceumptions  are  overcome 
by  other  evidence,  the  Jury  Is  to  accept  them 
as  binding  so  far  as  they  apply  to  the  facts 
of  the  case.  It  is  true  that  section  799,  L.  O. 
L.,  gives  these  in  the  list  of  disputable  pre- 
sumptions. The  requests  of  the  plaintiff  to 
Instruct  the  Jury  about  them  would  have  been 
proper,  except  for  the  fact  that  he  sought  to 
malte  them  binding  and  conclusive.  Such 
legal  probabilities  are  sufficient  to  support 
a  prima  facie  case,  but  the  quallQcation  ap- 
pended would  Impart  to  them  a  quality  not 
mentioned  in  the  statute.  £'or  that  reason 
the  court  was  not  In  error  for  refusing  the 
directl<ni  as  propounded. 

[2]  It  is  contended  by  the  plaintiff  that  the 
testimony  was  to  the  effect  tnat  Howard  and 
Smith  were  doing  business  as  partners  under 
an  assumed  name  of  the  Roseburg  Garage, 
and  that  Smith  as  an  Individual  was  trading 
under  the  assumed  name  of  Duffy  Auto  Com- 
pany, all  without  having  registered  the  same 
as  provided  by  chapter  154  of  the  I*aws  of 
1013,  p.  270.  This  statute  requires  such  busi- 
ness names  to  be  ccrllQed  to  the  county  clerk 
of  every  county  in  which  the  trafhc  is  to  be 
conducted.  After  mnblng  certain  decliirn- 
tlotts  about  procedure  and  to  whom  the  act 
shall  apply,  It  Is  said  in  section  5: 

"No  person  or  persons  carrj'ing  on,  conducting 
or  transacting  business  as  aforesaid,  or  having 
any  interest  therein,  shall  hereafter  be  entitled 
to  maintain  any  suit  or  action  in  any  of  the 
courts  of  this  state  without  ailing  and  prov- 
ing that  such  person  or  persons  have  filed  a 
certificate  as  provided  for  in  section  1,  and  fail- 


ure to  file  such  certificate  shall  be  prima  faciei 
evidence  of  fraud  In  Beenrfnt  credit" 

The  plaintiff  claims  that  Smith  alone  con- 
stituted the  Daffy  Auto  Company;  that  he 
transferred  the  pTc^erty  In  questltm  to  the  de- 
fendant, who  continued  under  the  same  name, 
both  without  conforming  to  the  statute  men- 
tioned. This  enactment  was  construed  la 
Beamish  v.  Noon,  76  Or.  415,  149  Paa  622. 
The  substance  of  that  detdslon  was  that  the 
statute  merely  disqualified  the  party  from 
bringing  an  action,  and  that  the  defect  was 
waived  by  failing  to  answer  or  demur  in 
case  it  appeared  upon  tlie  face  of  the  plead- 
ings. A  demurrer  lies  when  the  pleading  at- 
tacked shows  on  its  face,  among  other  things, 
that  the  plaintiff  has  not  legal  capacity  to 
sue.  L.  O.  L.  i  68.  By  section  71.  U  O.  L., 
we  find  that,  when  any  of  the  matters  enu- 
merated in  section  6S  do  not  appear  upon  the 
face  of  the  complaint  the  objection  may  be 
taken  by  answer;  and  section  72  reads: 

'"If  no  objection  be  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to 
liflve  waived  the  same,  excepting  only  the  ob- 
jection to  tbe  jurisdicticm  of  the  court,  and  the 
objix'tion  tliat  the  complaint  does  not  state  facts 
sufQcient  to  constitute  a  cause  of  actaon." 

In  alleging  tbe  property  to  be  his  own  and 
demanding  its  redelivery,  the  defoidant  prac- 
tically instituted  a  cross-complaint  in  re- 
plevin. If,  on  acconnt  of  having  acqnlred  the 
title  from  one  acting  under  an  unr^tlstered. 
assumed  business  name,  or  on  account  of  bis 
own  like  conduct,  he  was  disqualified  to  main- 
tain the  action,  his  adversary  should  have 
pleaded  it  either  by  demurrer  or  reply.  Not 
having  done  so,  be  has  waived  tbe  same  and 
cannot  now  urge  It. 

[3, 4]  The  plaintiff  maintains  also  that  in 
making  the  alleged  sale  to  the  defendant. 
Smith  violated  what  Is  known  as  the  Bulk 
Sales  Law  (U  O.  U  8|  6069-^072),  which  in 
Its  amended  form  Is  found  In  chapter  281,  p. 
53T,  Laws  of  1913.  The  substance  of  the 
charge  in  this  resixK^t  is  that  Smith  trans- 
ferred practically  all  his  property  In  trade  to 
the  defendant  without  making  a  sworn  state- 
ment of  the  names  and  addresses  of  his  cred- 
itors, together  with  the  amounts  of  Indebted- 
ness due  to  each  of  them,  and  that  on  tbe 
other  hand  the  defendant  here  did  not  notify 
such  creditors  of  his  Intention  to  buy.  Hie 
act  merely  attaches  to  such  conduct  a  conclu- 
sive preaumptlCMi  that  the  purdiase,  sale,  or 
transfer  Is  fi-audulent  and  void  as  to  any 
and  all  creditors  of  tbe  vendor.  The  effect 
of  this  law  Is  to  create  a  statutory  fraud. 
Upon  such  a  deceit  the  plaintiff  essays  to  re- 
ly before  as,  and  ccmtends  that  the  court 
was  in  error  in  refusing  to  Instruct  the  }ary 
on  the  subject  or  to  allow  evidence  that  tba 
sale  was  in  vlolaticHi  of  the  statute.  Tb» 
pleadings,  however,  are  utterly  silent  on  tbis 
subject.  It  is  said  in  20  Cyc  734: 

"Wbere  fraud  is  an  essential  ingredient  of  tbe 
cause  of  action  or  defense,  it  must  be  pleaded 
and  proved.   It  Is  never  ptesomed.'* 
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To  tile  same  purport  are  Walker  t.  Gold- 
smttb,  14  Or.  125,  12  Pac.  53T,  Leasure  t. 
Forqaer,  27  Or.  334,  41  Pac.  66S,  and  Leaven- 
good  T.  McGee,  fiO  Or.  233,  01  Pac.  453.  The 
fraud  of  defendant  and  his  vendor,  althon^ 
of  atatntory  <»1gln,  oonstttutea  a  sround  of 
defense  on  the  part  of  the  plaintiff  against 
the  deffeadant's  assertion  of  title.  The  legis- 
lation cited  vests  in  creditors  a  right  which 
when  acting  for  themselves  they  are  at  lib- 
erty either  to  assert  or  Ignore.  If  the  trus- 
tee as  thdr  r^resentative  would  avail  him< 
self  of  It,  he  must  plead  It. 

The  contention  of  the  plaintiff  on  this  sub- 
ject Is  presented  in  another  form.  The  de- 
fendant as  a  witness  on  his  own  behalf  tes- 
tified about  having  advanced  money  to 
Smith,  only  part  of  which  had  been  r^Id, 
and  to  making  an  arrangement  about  August 
28,  1915,  whereby  In  consideration  of  that 
indebtedness  and  an  additional  sum  of  money 
then  paid  to  him  Smith  transferred  the  prop- 
erty in  question  to  the  defendant.  The  plain- 
tiff sought  to  develop  on  cross-examination 
of  the  defendant  all  he  claims  with  respect 
to  the  violation  of  the  Bulk  Sates  Law  and 
the  statute  against  doing  business  under  an 
nnreglstered  assumed  name.  In  section  860, 
U  O.  Ia.  it  Is  said: 

"The  adverse  party  may  cross-examine  the 
witoess  as  to  any  matter  statetl  in  his  direct  ex- 
amination, or  coDoected  therewitli,  and  in  so  do- 
ing, may  put  leading  questions;  but  if  he  ex- 
amine him  as  to  Othwe  matters,  sudi  examination 
is  to  lie  subject  to  the  same  rules  as  a  direct 
examination.*' 

[B-7]  The  subject  of  Johnson's  testimony 
was  a  sale  consummated  between  himself 
and  Smith  wherein  the  latter  was  the  vendor 
and  the  witness  himself  the  vendee.  It  was 
manifestly  good  as  between  themselves.  The 
Bulk  Sales  Law  only  creates  a  concludve 
presumption  that  such  a  sale  Is  void  as 
against  creditors.  It  is  clear  that  even  then 
It  Is  void  only  at  the  option  of  sudi  credi- 
tors. Having  testified  only  to  a  sale  between 
himself  and  Smith,  the  witness  could  be 
cross-examined  as  to  all  the  elements  going 
to  make  up  such  a  transaction.  The  cir- 
cumstances of  the  sale,  the  payment  of  con- 
sideration, the  time  when,  and  the  place 
where,  might  be  developed  on  cross-examina- 
tion, because  these  are  essential  elements  of 
and  necessarily  connected  with  what  the 
witness  asserted  was  a  sale.  Whether  or 
not  the  same  was  void  as  to  other  persons  at 
their  election  Is  an  entirely  different  matter 
and  Is  not  a  subject  of  cross-examination. 
Ab  Doon  T.  Smith,  25  Or.  89,  34  Pac.  1003, 
dted  by  the  plaintiff,  was  where  the  plain- 
tiff testified  on  his  own  behalf  to  the  bald 
fact  that  he  bad  loaned  the  defendant  the 
amonnt  mentioned  In  the  complaint  Call- 
ed upon  In  cross-examination  for  time, 
place,  and  circumstances,  he  disclosed  that 
It  was  money  which  he  had  let  the  de- 
fendant have  In  the  course  of  gambling 


with  eadi  other  and  wbhA  be  had  won 
again  In  that  very  game.  On  the  ground  of 
public  policy,  and  not  to  enforce  any  r^t  of 
the  defendant,  the  court  dismissed  the  action 
sua  sponte,  leaving  the  parties  where  it 
found  them.  Ttwre  the  moving  party  sought 
to  affirm  an  unlawful  transaction.  Here  If 
the  actor  In  the  litigation  would  disaffirm  a 
convention  valid  as  between  the  Immediate 
participants,  but  whltdi  is  void  only  at  the 
option  of  those  he  represents,  be  should  pre- 
sent averments  adapted  to  that  purpose.  The 
case  Just  noted  Is  not  apropos  here. 

The  plaintiff  is  endeavoring  to  apply  to  the 
cross-examination  what  la  styled  in  the  note 
to  St.  Louis,  etc.,  Ry.  Co.-  v.  Raines,  17  Ann. 
Cos.  1,  as  the  "Orthodox  Rule."  By  that  so- 
called  precept: 

"When  a  party  produces  a  witness  who  Is 
sworn  and  examined,  the  opposing  party  is  not 
confined  in  his  cross-examination  to  the  matters 
upon  which  the  witness  is  examined  In  chief, 
but  may  extend  the  cross-examination  to  every 
issue  in  tbe  case." 

On  the  contrary,  as  stated  in  the  same 
note: 

"According  to  the  weight  of  authority  in  the 
United  States,  tbe  cross-examination  of  a  wit- 
Dfss  is  limited  to  an  inquiry  into  tbe  facta 
and  circumstances  connected  with  the  matters 
brought  out  on  the  direct  acaminatioa  of  tbe 
witness." 

Section  800,  L.  O.  L.,  Is  a  statutory  dec- 
laration of  the  American  rule  and  In  our 
Judgment  was  properly  applied  by  the  cir- 
cuit court  Reduced  to  Ita  lowest  terms,  the 
contention  of  the  plaintiff  Is  that  without 
pleading  a  defense  to  the  defendant's  dalm. 
It  may  be  proved  by  cross^xaminatlon  of  the 
defendant.  The  testhnony  soue^t  to  be  ad- 
duced to  establish  Oie  statutory  fraud  cre- 
ated by  the  Balk  Sales  Law  was  Irrelevant 
hecaase  there  was  no  pleading  to  support  It 

[I]  Tlie  same  may  be  said  of  the  conten- 
tions of  the  plaintiff  about  the  acts  of  Smith 
and  Johnson  constituting  a  preference  within 
tbe  meaning  of  the  Bankruptcy  Law.  The 
rule  is  thus  laid  down  In  2  Loveland  on 
Bankruptcy,  |  546: 

"In  a  suit  tu  recover  a  preference,  the  trustee 
should  allege  and  prove  tbe  filing  of  -the  peti- 
tion in  bankruptcy,  the  adjudication  and  his  ap~ 
IKiintment  and  qualiOcation  as  trustee  of  the  es- 
tate ot  the  bankrupt.  *  *  *  He  should  also 
allege  and  prove  all  tl|e  statutory  elements 
constituting  a  preference,  and  that  the  person 
receiving  it,  or  his  agent,  had  a  reasonable  cause 
to  believe  that  it  was  in  effect  a  preference. 
*  *  *  If  the  trustee  falls  to  allege  any  one 
of  these  elements,  his  bill,  dedaration  or  peti- 
tion is  bad  on  demurrer." 

Various  assignments  of  error  are  pressed 
upon  our  attention;  but,  <alrly  considered, 
they  all  urge  upon  us  a  question  whldi 
should  have  been  pleaded  but  was  not 

The  Judgment  of  the  drcnlt  court  la  af- 
firmed. 

McBRIDi;  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ..  cmcur. 
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PORtTLAKD  OAS  ft  COKE  CO.  t.  GI£- 
BISCH  et  aL 

(Sapreme  Court  of  Oregon.  Jane  26,  1917.) 

1.  Mdnicipal  Corpobations  ^aSflS— Injcbt 
TO  Oas  Mains  ntoH  Sewbb  Cokstbuction— 

LlABlLtTT. 

A  gas  compnnj  could  not  recover  clainaeeH 
to  itn  mains  iiecessnrily  reauUing  from  con- 
Btniction  of  a  city  p^wer.  since  a  municipality 
docs  not  abdicate  its  pnramoiiiit  rigbt  iu  a 
street  by  giving  a  franchise  tboreis  to  a^  public 
service  corporation,  and  tlie  eaa  company's  fran- 
cbiae  was  subordinate  to  the  city's  control  of 
tbc  streets. 

[Ed.  Note.— For  other  cnses.  see  Municipal 

Corporationa,  Cent  Dig.  S  9o7.] 

2.  Municipal  Corporations  ®=>303  — Con- 
struction OF  Sewer— Duty. 10  Use  Care. 

A  municipality  and  iu  contractor  are  oblig- 
ed to  use  rensonable  care  tn  construction  of  sew- 
ers and  will  be  liable  for  damnges  orcnsioned 
by  DCfiligPnce  in  the  perforniHnce  of  the  work 
to  property  of  a  gas  company  consiBting  of  its 
mnins.  i>ipM,  and  appliances  situate  in  tbe  pub- 
lic streets. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  %  037.] 

8.  Municipal  Corpokations  ®=>3^-Ihjurt 
TO  Gas  Mains  pbom  Seweb  Conbtbuction 

— I-IABILITT  FOB  NeoLIOENCB. 

Where  it  was  possible  to  construct  sewers 
without,  injuring  gas  mnlns,  tbe  gas  comjtany 
coultl  recover  from  a  city  contractor  damages 
for  the  latter's  m-t-'ligence  resulting  in  disturb- 
ance of  mains,  leakage  of  gas.  and  fire. 

[Ed.  Note.— For  other  cdhcs,  see  Municipal 
Corporations,  Cent.  Dig.  j  937.] 

4.  Municipal  Cobporationb  ®»30S— Injury 
TO  Gas  Mains  from  Seweb  Construction- 
Item  OF  Kecov'ery— Patrollino  Stbeetb. 
A  gas  company  could  not  recover  from  a 
-  city  contractor  a  charge  for  patrolling  tbe 
streets  lo  which  defendants  were  constructing 
a  sewer,  and  by  whose  negligence  gas  mains 
were  injured,  since,  although  defencT  -.nta  per- 
formed their  work  with  care,  plaintiff  was 
chargeable  with  the  duty  of  patrol  and  inspec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  037.] 

B.  Gas  <S=9l 4 ^-Company's  Duty  to  Pbo- 

TECT  PboPEBTY  OwnERS. 

It  is  the  duty  of  s  gas  company  to  protect 
residents  and  property  owners  from  damage 
arising  from  the  escape  of  gas  caused  by  sewer 
cuustruction  interfering  with  gas  mains. 

[Kd.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  S  12.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah   County;    Robert   G.  Morrow, 

Judge. 

Suit  by  tbe  Portland  Gns  ft  Coke  Company 
against  A.  Giebisch  and  another.  Decree 
dismissing  Ull,  and  plaintiff  appeals.  Re- 
Tersed,  and  Judgment  entered  for  plaintiff. 

This  is  a  suit  brought  originally  to  re- 
strain tbe  defendants  from  negligent  inter- 
ference with  plalntiCTs  gas  mains  in  the 
MontavIUa  district  in  the  city  of  Portland. 
In  December,  1013,  when  tbe  suit  was 
tmmgbt,  the  defendants  were  engaged  in  the 
construction  of  a  sewer  in  this  district,  pur- 


suant to  a  contract  given  them  tbe  dtr 
of  Portland.  The  oomplaint  charges  that  the 
work  was  being  done  In  disregard  of  plaln- 
tUTs  rights  and  to  the  serious  ImpalrmeDt 
of  the  service  rendered  by  plaintiff  to  con- 
sumers of  gaa  in  the  vtdnlty  of  the  sc-wer 
which  was  under  omstructioiL  A  prellmlaary 
Injunction  was  granted  by  tbe  circuit  court 
The  cause  was  subsequently  put  at  Issue  and 
tried  out  on  the  question  of  damages,  after 
the  sewer  had  been  constructed.  The  lower 
court  was  of  the  opinion  that  the  defend* 
ants  could  not  be  held  liable  for  negligence  In 
performing  the  work,  and  tbe  decree  dl» 
missed  tbe  bllL  Plaintiff  appeals. 

John  A.  Laing,  of  Portland  (H.  W.  Strong, 
of  Portland,  on  tbe  brief),  for  appellant 

McCAMANT.  J.  (after  stating  the  facts  as 
abuvu).  {1]  Defendants'  brief  cites  a  re> 
spectalile  line  of  authority  to  the  effect  that 
a  munici|«llty  does  not  abdicate  Its  pera> 
mount  right  In  a  street  by  giving  a  franchise 
therein  to  a  public  service  corporation. 
Booth  on  Street  Railways  (2d  Ed.)  §  42; 
National  Vtaterworks  Company  v.  City  at 
Kansas  (C.  C.)  28  Fed.  021;  Klrby  v.  ad- 
zens'  Railway  Company,  48  Md.  168,  30  Am, 
Rep.  455 ;  Scranton  Gas  Company  t.  City  of 
Scranton,  214  Pa.  6S6.  64  Aa  84.  6  L.  a  A. 
(N.  S.)  1033,  6  Ann.  Cas.  388;  Gas,  Light  & 
0>ke  Company  t.  Oolumbus,  SO  Ohio  St.  65, 
33  N.  E.  202;  City  of  San  Antonio  t.  San 
Antonio  Street  Railway  Company,  16  Tex. 
Civ.  App.  1,  30  S.  W.  136;  Brooklyn  E^ectrle 
Company  v.  City  of  Brooklyn,  2  App.  IXv. 
08,  37  K.  Y.  Supp.  560.  These  authorities 
abundantly  sustain  the  proposlUon  that  plain- 
tiff cannot  recover  In  this  cause  for  any 
damage  which  necessarily  follows  from  tbe 
construction  of  the  sewer.  Tbe  dty  of  Port- 
land was  within  Its  rights  in  authorizing 
such  construction,  and  the  franchise  under 
which  plaintiff  maintained  Its  service  Is 
subordinate  to  the  paramount  control  over 
the  streets  vested  in  tbe  municipality. 

[2]  None  of  tbe  foregoing  authorities  on 
which  defendants  rely  Involved  charges  of 
negligence.  Even  If  tbe  city  of  Portland  in 
Us  corporate  capacity  bad  constructed  the 
,  sewer  it  would  have  been  bound  under  the 
law  to  exercise  due  care  In  the  premises  and 
would  have  been  liable  for  any  damages  oc- 
caslcKied  by  its  negligence  In  the  performance 
of  the  work.  Glacooi  v.  Astoria,  60  Or.  12. 
113  Pac.  855,  118  Pac.  ISO,  37  L.  R.  A.  (N. 
S.)  1150;  Warren  v.  Astoria,  67  Or.  603,  135 
Pac.  527.  A  contractor  performing  the  work 
at  the  instance  of  the  city  Is  also  diargeable 
with  the  duty  of  reasonable  care,  and  Is 
liable  In  damages  for  negligence  in  tbe  per* 
formance  of  the  work.  Pacific  Laundry  Coin- 
pany  v.  Padflc  Bridge  Company,  60  Or.  306. 
138  Pac.  221;  MillvUle  Gas  Company  Y. 
Sweeten.  75  N.  J.  Law,  23,  68  Aa  1067  ;  8 
McQuillln  on  Municipal  Corporations,  {  2605; 
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8  Dillon  on  Mun](4pa1  Corporations  (5tb  Ed.) 
1 1243.  Even  if  the  city  of  Portland  had  had 
the  power  to  relieve  the  defendants  from  their 
ol)llgatlOD  to  perform  the  work  with  due  care, 
It  did  not  attempt  to  do  so  In  tills  case.  On 
the  contrary,  the  specifications  attached  to 
tue  oHitract  of  the  defendants  contained  the 
following  stipulation: 

"The  contractor  shall  at  bfs  own  expense  care- 
fully prwtoct  from  injury,  trees,  buildings,  tele- 
plione,  tcIcKmph,  or  liplit  potes.  water  or  ens 
pipes,  conduits,  drain  culverts,  or  any  otlier 
Btriictiires,  public  or  private,  which  are  cnconn- 
tereil  or  affected  by  tlie  work,  and  shall  repair 
any  damage  done  to  tite  said  structures,  leaving 
them  in  as  Roofl  condition  as  tliry  wore  previous 
to  this  interference,  ami  the  ccintroctor  shall  be 
liable  for  any  damages  or  claima  arising  from 
his  inti-rference  with  Haiti  struvtupca." 

Plaintiff  has  a  property  right  In  Its  mams, 
pipes,  and  appliances  situate  In  tlie  public 
streets,  and  this  pro[>erty  right  is  entitled  to 
protection.   20  Cyc.  llflf. 

[3]  The  foIlowlDg  allegation  contained  In 
plaintltTs  cotitplalnt  is  udiuitted  by  tl>e  an- 
swer of  the  defendants: 

"Plaintiff  allcfros  that  it  is  practicable  for  de- 
fendants to  so  dig  said  sewer  ditch  as  not  to  in- 
jure plaintiff's  gns  mains,  Rervices,  anil  prnpor- 
ty,  and  not  to  injure  its  businivsR,  and  not  to 
disturb  or  destroy  its  servit-e  to  a  large  number 
of  the  p4>o]>Ie  of  the  city  of  Portland,  by  pro|>(>r' 
ly  bracing  the  sides  of  said  ditih  as  the  dilch 
is  being  dug.  and  by  being  careful  in  its  work 
in  ami  around  the  services  of  plaintiff  in  said 
streets,  the  exact  location  of  all  of  which  serv- 
ices and  gas  mains  defendants  kuow  and  have 
been  informed." 

The  testimony  of  the  defendant  Gieblscb 
alBv  admits  that  It  was  (wsslble  for  the  de- 
fendantSi  by  properly  shoring  up  the  sides 
of  Its  ditch,  to  prevent  the  earth  from  sliding 
and  80  disturbing  the  gas  mains  of  plaintiff. 
The  testimony  sbfms  clearly  that  the  work 
done  by  the  defendants  materially  Interfered 
with  plalntlfTs  pipes  and  mains.  A  number 
of  pipes  oonnectlnff  gas  malos  nith  the  bouses 
Of  plalnUlTa  patrons  were  torn  out  by  the 
defendanta.  PlaluttlTs  mains  lu  otii»  cases 
were  left  snspeuded  in  the  air  without  sup* 
port  from  the  earth,  resulting  In  leaks  and  In 
a  fire  which  threatened  great  damage  and 
was  extiugutshed  with  dUHculty.  A  small 
part  of  the  damage  asserted  by  plaintiff  was 
admitted  the  defendants.  Bills  to  the 
amount  of  ^.29.  presented  by  plaintiff  to 
tbe  defendants,  were  opprored  by  H.  W. 
Joplln  on  behalf  of  the  defendants. 

We  think  that  plaintiff  is  entitled  to  relief. 

[4.  SJ  Tbe  damages  claimed  hy  plaintiff 
amount  to  $1J42.91.  They  are  specified  and 
proved  with  unusual  exactness.  Included  in 
tbe  above  amount  is  a  charge  of  $T78.60  for 
patrolling  the  stress  on  which  defendants 
were  working.  An  additional  charge  of  10 
per  cent  for  overhead  is  superimposed  on 
UiU  amount,  making  the  total  charge  for 
Uils  purpose  ^56.50.  The  evidence  falls  to 
aatls^  us  of  the  reasonableness  of  this  charge 
against  the  defendants.  It  was  the  duty  of 
plaintiff  to  protect  residents  and  property 


owners  In  the  neighborhood  from  damage 
arising  from  the  escape  of  gas.  Sharkey  v. 
Portland  Gas  Company,  74  Or.  327.  331,  144 
Pac.  1152.  14JS  Pat  660.  The  sewer  construct- 
ed by  defendants  paralleled  plaintiff's  gas 
mains  for  14  blocks;  at  frequent  Intervals 
service  pipes  ran  from  the  mains  to  houses. 
Even  if  defendants  bad  performed  their 
work  with  care,  plaintiff  would  have  been 
chargeable  with  the  duty  of  patrol  and  In- 
spection. This  Item'  of  plaintiffs  claim  will 
therefore  be  reduced  by  $500.  We  ore  con- 
vinced that  the  remainder  Is  an  adequate 
sum  to  cover  the  reasonable  expense  of  such 
ini?l>ectIoD  and  superintendence  as  are  charge- 
able to  defendants'  negligence. 

We  think  that  plaintiff  should  have  Judg- 
ment for  its  claim,  with  the  Otbove  modrQca- 
tion. 

The  decree  will  therefore  be  reversed,  and 
a  Judgment  entered  In  favor  of  plaintiff  for 
$1,24:^.91,  and  fur  the  costs  and  disbursements 
In  this  court  aud  In  the  circuit  court. 

McBRlDB,  C.  J.,  and  BUaNBTT  and 
HAIUUS.  JJ.,  concur. 


(S4  Or.  643) 

WHITE  v.  PORTLAND  GAS  &  COKE  GO. 
(Supreme  Oourt  of  Oregon.  June  26,  1917.) 

1.  Gas  «=9t4%— Highways— Action  toe  Ik- 

JUBICS— LlABILITT  OF  GaS  COMPANY. 
If  plaintiff's  injury  was  due  solely  to  tbe 
negligence  of  the  automobile  driver  with  whom 
she  was  riding  as  a  guest,  and  not  to  the  man- 
ner in  which  defendant,  who  laid  gas  pipes  along 
the  highway,  bad  refilled  tbe  trenches,  she  could 
not  recover. 

(Ed.  Note.— For  other  cases,  see  QtM,  Gmt. 

Dig.  S  12.1 

2.  Gas  ^»14^— Hiohwats— AonoKsroBln- 
JUBiEs— Inst  BUCTIONS. 

In  an  action  by  plaintiff  for  injuries  alleged 
to  have  been  caused  by  tbe  wheels  of  the  auto- 
mobile in  which  she  was  riding  going  down  into 
tbe  loose  dirt,  refilled  into  trenches  du^  along 
the  highway  by^  defendant,  when  turning  out 
to  avoid  colliding  with  an  approachiuR  car, 
where  there  was  evidence  that  the  aiiproachlng 
car  was  being  driven  rapidly  and  taking  the 
greater  part  of  the  highway,  an  instruction 
that,  if  the  accident  was  due  to  the  ueKligence 
o(  those  in  control  of  the  otiier  automobile,  de- 
fendant was  not  Uable  was  proper. 

[Ed.  Note — ^For  other  cases,  see  Gas,  Gent. 
Dig.  9  12.] 

3.  Neoliqence  ®=>03(1)— Guest  in  Autouo- 
BILE— Due  Cabe. 

While  the  ucRligcncti  of  the  driver  of  an  au- 
tomobile cannot  be  imputed  to  a  guest  therein, 
th<>  guest  must  exercise  sueb  care  for  his  own 
safety  as  a  reasonably  prudent  person  would 
under  like  circumstances. 

lEil.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  147,  148.] 

4.  Negligence  ®=»136(2G)  —  Contsibutoby 
Neolioence — Guest  in  Adtouobilb — Ques- 
tion for  Jury. 

Whether  the  guest  in  an  automobile  has  ex- 
ercised reasonable  care  for  his  own  safety  is 
usually,  a  question  for  the  Jury. 

[Ed.  Note.--For  other  cass^  see  Ne^igence, 
Cent.  Dig.  I  333.] 
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Depaitment  1.  Appeal  from  Circuit  Ooart, 
Clacliniiias  Coauty:  J.  U.  Campbell.  Judge. 

Action  by  M.  U  Wblte  against  tbe  Port- 
land Gas  &  Coke  Company,  a  corporation. 
From  an  order  granting  plaintiff's  motion  tor 
a  new  trial  after  verdict  for  defendant.  It 
appeals.  Reversed  and  remanded,  wltb  di- 
rections. 

Tbe  plaintiff  brought  this  action  stating.  In 
substance,  that  by  iKrmlsslon  of  the  county 
court  of  Clackamas  county  the  defendant  dug 
a  trench  along  tbe  edge  of  the  traveled  por- 
tion of  tbe  county  road  leading  from  the 
north  towards  Oregon  City  and  Installed 
therein  a  gas  main,  but  so  negligently  refill- 
ed It  that  the  highway  was  rendered  unsafe. 
In  that  the  wheels  of  vehicles  would  sluk  In- 
to the  fill.  She  avers,  in  effect,  that  as  she 
was  riding  lawfully  in  an  automobile  on  that 
thoroughfore  as  the  guest  of  a  friend  who 
operated  the  car,  it  was  turned  out  to  tbe 
right  to  meet  another  one  coming  from  the 
opposite  direction,  and  while  the  machine  she 
occupied  was  being  carefully  operated  and 
driven  slowly,  the  loose  earth  in  the  trench 
gave  way  under  the  wheels  so  that  they  skid- 
ded, la  consequence  of  which  the  automoUle 
rolled  down  the  embankment  on  the  right  of 
tbe  road,  resulting  In  her  Injury.  It  is  ad- 
mitted that  there  was  an  accident  at  the 
place  mentioned  In  the  complaint,  by  reason 
of  which  the  plaintiff  received  an  injury,  but 
otherwise  the  declaration  is  traversed  in  all 
material  particulars.  It  is  stated  in  the  an- 
swer that  the  automobile  was  being  driven 
at  a  dangerous  .rate  of  speed,  and  that  it 
was  turned  out  so  sharply  to  the  right  on 
meeting  the  other  car  that  it  became  unman- 
ageable and  ran  off  tbe  side  of  tbe  road, 
causing  the  Injury.  As  against  the  plaintiff 
herself  It  is  alleged: 

"lliat  tbe  said  accident  did  not  happen 
through  any  negligence  on  tlie  part  of  said  de- 
fendant, but  happenfHl  because  tbe  said  plain- 
tiff and  the  person  driving  said  mac-bine,  who 
was  under  tbe  direction  and  control  of  tbe  said 
ptaintiff  at  the  time  of  the  said  accident,  did 
not  properly  or  safely  drive  said  machine,  but 
drove  tbe  same  at  a  too  fast  and  dangerous 
rate  of  speed  •  *  *  and  the  said  plaintiff, 
while  the  said  machine  in  which  she  was  rid- 
ing was  being  operated,  although  she  knew  and 
understood  and  appreciated  all  of  the  conditions 
under  which  said  machine  was  being  operated, 
and  the  speed  under  which  said  machine  was 
being  operated,  at  the  time,  made  no  remon- 
strances with  the  driver  of  the  machine  in 
which  she  was  riding  as  to  the  careless  and 
n^ligent  manner  in  which  said  machine  was 
being  operated,  and  without  objection  or  re- 
monstrance permitted  tbe  said  driver  to  drive 
the  said  machine  at  said  dangerous  and  reck- 
less rate  of  speed,  although  the  said  plaintiff 
was  in  a  position  to  warn  the  driver  of  the 
automoibile  in  which  she  was  riding  of  the  im- 
pending danger,  and  said  accident  could  have 
been  avoided  had  the  said  plaintiff  remonstrat- 
ed with  the  driver  of  said  machine,  or  warned 
him  or  protested  against  the  dangerous  manner 
in  which  said  machine  was  being  operated,  and 
said  machine  was  being  operated  with  tbe  con- 
sent of  the  said  plaintiff  in  said  dangerous  and 
reckless  manner,  all  of  which  was  sufficient, 
and  ohonld  have  caused  the  said  plaintiff  to 


understand  the  conditions,  and  it  was  apparent 
to  said  plaintiff  under  tbe  conditions  that  said 
automobile  in  which  she  was  being  driven  was 
being  driven  recklessly  and  carelessly,  all  of 
which  was  negligence  contributing  to  said  ac- 
cident herein." 

This  was  denied  by  the  reply.  The  Jnty 
trial  resulted  In  a  verdict  fOr  the  defendant 
The  plalutlff  filed  a  motion  Cor  a  new  trial, 
urging,  among  other  things,  that  the  trial 
court  erred  in  giving  the  following  instruc- 
tions: 

"(l)  The  defendant  in  this  case  is  not  liable 
for  any  necligence,  if  there  was  any  negU- 
genco,  on  the  part  of  Mr.  Rands,  who  was 
driving  this  automobile  in  which  tbe  plaintiff 
was  riding  at  tbe  time  of  the  accident,  and  if 
this  accident  happened  solely  on  account  of  the 
oegliRcnoc  of  Mr.  ICands,  tnen  the  plaintiff  is 
not  entitled  to  recover. 

"(2)  Contributot7  negligence  Is  simply  the 
rallure  on  the  part  of  the  person  Injured  to 
exercise  reasooahle  and  ordinary  care  under 
the  particular  circumstances.  The  defendant  in 
his  answer  lias  set  forth  certain  allegations 
wherein  it  is  alleged  that  tbe  plaintiff  in  this 
case  was  guilty  of  contributory  negligence,  con- 
tributing to  bring  about  the  accident,  and  I 
instruct  you  that  if  tbe  plaintiff  was  guilty  of 
negligence  contributing  proximately  to  bring 
about  the  accident  and  Injury  in  any  ttf  tbe 
particulars  set  forth  In  defendant's  answer, 
then  tbe  plaintiff  cannot  recover. 

"(3)  There  has  been  some  evidence  in  this 
case  that  there  was  another  automobile  pro- 
ceeding in  a  northerly  direction  on  this  hill  on 
which  the  accident  happened,  and  if  you  should 
find  from  the  evidence  in  this  case  that  this 
accident  happened  solely  '^n  account  of  the  neg- 
ligence of  the  automobile  that  was  proceeding 
in  a  northerly  direction,  then  I  instruct  you 
that  tbe  plaintiff  would  not  tie  entitled  to  re- 
cover in  this  action,  or  if  yon  find  from  the 
evidence  that  this  accident  happened  solely  on 
account  of  tbe  concurring  negligv'nce  of  the 
people  who  were  in  tbe  automobile  going  in 
a  northerly  direction  on  tbe  hill  and  tbe  neg- 
ligence of  Mr.  Rands  who  was  driving  tbe  ma- 
chine, then  your  verdict  should  be  for  Uie  de- 
fendant." 

The  court  allowed  the  motion,  basUig  Its 
I  conclusion  on  the  giving  of  instruction  num- 
<  berea  1,  and  ignoring  the  other  assignments. 
[  The  defendant  appeals. 

H.  B.  Beckett,  of  Portland  (Geo.  C.  Biown- 
ell,  of  Oregon  City,  and  Stnpleton  &  Con- 
ley  and  Wilbur.  Spencer  &  Beckett,  all  of 
Portland,  on  the  brief),  for  appellant  C. 
Schubel,  of  Oregon  City  (Uvy  Stipp,  of  Ore- 
gon City,  ou  tbe  brief),  for  rei^ndeut 

BURNETT,  J,  (after  stating  the  facts  as 
above).  Supporting  the  complaint  there  is 
evidence  to  the  effect  that,  at  tbe  invitation 
of  Mr.'  Itands  as  bis  guest,  tbe  plaintiff  witli 
her  two  daughters  and  his  wife  went  riding 
in  his  automobile.  Mrs.  Wblte  sat  on  the 
left  side  in  the  rear  seat,  one  of  her  daugb- 
ters  nest  to  her,  and  Mrs.  Rands  on  tbe  right, 
while  another  daughter  rode  on  the  right 
of  Mr.  Rands  on  the  front  seat.  They  were 
proceeding  towards  Oregoa  Cit^  from  the 
north  on  the  main  traveled  road  and  were 
going  down  a  hill  whldi  had  been  cut  down, 
using  the  excavated  earth  to  make  a  fill 
about  10  ftet  in  height  near  tbe  foot  of  tbe 
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bill.  This  fill  was  graveled  to  a  width  of 
aboat  14  feet.  The  gas  main  was  laid  in 
a  ditch  ai^roximately  2  feet  In  depth,  about 
14  Inches  in  width,  and  some  2  feet  west  of 
the  edge  of  the  gravel.  The  slope  on  the 
Bides  of  the  811  was  qaite  steep.  Testimony 
on  behalf  of  the  plaintiff  Is  to  the  effect  that 
as  they  approached  it  another  automobile 
was  being  driven  quite  rapidly  up  the  hill, 
meeting  them  occupying  the  major  portion 
of  the  graveled  road ;  that  the  Rands  ma- 
chine was  poliig  at  the  rate  of  about  three 
or  four  mi!<  ~  iin  hour;  that  when  turned  to 
the  right  thy  off  wheels  sank  into  the  loose 
earth  some  6  or  6  inches  and  ran  thus  10 
or  15  feet  in  the  ditch  when,  owing  to  the 
declivity,  it  turned  over,  rolled  down  the  em- 
bankment lodging  against  a  fence  and  Injur- 
ing the  plaintiff. 

The  testimony  for  the  defense  Is  to  the 
purport  that  the  track  of  the  off  wheel?  of 
the  automobile  driven  by  Rands  led  to  the 
right  and  across  the  trench  at  an  angle  of 
nbout  60  degrees,  and  then  proceeded  paral- 
lel with  It  some  distance,  making  then  a 
slight  turn  to  the  left,  and  Immediately  after- 
wards turning  precipitously  down  the  em- 
bankment. One  of  the  plaintiff's  dauglirers, 
testifying,  said  the  other  car  was  coming 
pretty  fast,  occupying  the  greater  part  of 
the  rtrad,  and  was  larger  than  the  one  driven 
by  Bands.  The  plaintiff  stated  as  a  witness 
that  she  felt  the  rush  of  the  air  of  the  car 
tbey  met,  and  thought  they  might  collide 
with  It.  She  says  she  knew  the  general  lay 
of  the  land,  and  that  the  gas  main  bad  been 
laid  in  that  neighborhood,  but  that  she  did 
not  interfere  with  or  protest  with  Bands 
about  his  method  of  driving. 

[1]  The  principal  complaint  of  the  plaintiff 
is  about  the  giving  of  the  Instruction  Qrst 
quoted.  The  exception  ui^ed  before  the  cir- 
cuit court  was  against  It  as  an  entirety.  The 
attack  made  upon  It  was  to  the  effect  that 
It  "did  not  properly  state  the  law  of  neg- 
ligence or  contributory  negligence  which 
would  excuse  the  negligence  of  the  defendant, 
and  that  it  assumed  as  a  matter  of  law  the 
responsibility  of  the  plaintiff  for  the  actions 
and  negligence  of  Mr.  Rands."  In  the  first 
place  It  Is  clear  that  If  "this  accident  hap- 
pened solely  on  account  of  the  negligence  of 
Mr.  Bands,  then  the  plaintiff  is  not  entitled 
to  recover."  lliis  is  because  there  was  no 
relatl<m  existing  between  Rands  and  the  de- 
fendant which  would  render  the  latter  liable 
for  bis  shortcomings,  and  consequently  that 
part  of  the  Instruction  was  sound.  Therefore 
If  we  regard  the  principle  laid  down  by  the 
precedents  to  the  effect  that  If  part  of  an  In- 
struction objected  to  Is  .sound  it  will  save 
the  remainder,  we  cannot  countenance  the 
objection  to  the  one  in  question.  Murray  v. 
Hurray.  6  Or.  17;  Salomon  t.  Cress,  22  Or. 
1T7,  29  Pac  430;  McAlister  v.  Long,  33  Or. 
368,  S4  Pac.  194.  Moreover,  the  charge  now 
under  conslderntioo  does  not.  In  any  way,  Im- 
pute to  the  plaintiff  the  negligence  of  Bands. 


It  is  one  thing  to  charge  her  with  his  neg- 
ligence and  quite  another  to  exonerate  the 
defendant  from  its  effect  The  whole  sub- 
ject of  that  excerpt  was  the  negligence  of 
Bands.  Nothing  else  was  discussed  therein, 
and  It  was  left  to  the  Jur>-  to  determine 
whether  he  was  negligent  or  not.  The  sum 
of  the  situation  on  that  branch  of  the  case 
is  that  If  the  negligence  of  Bands,  provid- 
ed there  was  such  negligence,  was  the  sole 
cause  of  the  injury,  the  defendant  could  not 
be  held  responsible.  This  is  a  reasonable' 
paraphrase  or  interpretation  of  that  part  of 
the  charge  to  the  Jury. 

(2]  Plaintiff  also  urged  before  the  trial 
court  that  there  was  no  testimony  Justifying 
the  Instruction  numbered  3,  to  the  effect  that 
If  the  accident  happened  solely  on  account 
of  the  negligence  of  the  people  In  the  other 
automobile,  or  solely  on  account  of  their 
negligence  and  that  of  Rands  together,  the 
verdict  should  be  for  the  defendant.  As  not- 
ed above,  the  testimony  tends  to  show  that 
the  other  car  was  being  driven  rapidly  up 
the  hill,  taking  the  greater  part  of  the  grav- 
eled way,  so  that  It  practically  crowded  the 
Rands  machine  out  of  the  road,  at  least  to 
a  large  extent.  This  would  be  negligence 
on  the  part  of  those  In  control  of  the  other 
automobile,  and  If,  as  the  jury  may  have 
found.  It  operated  to  compel  Bands  to  turn 
out  to  avoid  what  seemed  to  be  the  greater 
danger  of  collision,  so  that  this  was  the  sin- 
gle cause  of  the  accident,  It  would  exonerate 
the  defendant  This  Instruction  was  predi- 
cated on  the  hypothesis  that  the  mishap  re- 
sulted solely  from  the  negligence  of  parties 
over  whom  the  defendant  had  no  control. 
In  order  to  sustain  this  instruction  It  Is  only 
necessary  to  point  out  that  there  was  some 
evidence  to  go  to  the  jury  on  that  subject 

[3,4]  The  most  difficult  proposition  Is 
whether  the  court  erred  in  giving  instruction 
numbered  2  on  the  subject  oC  contributory 
negligence.  It  has  been  decided  very  fre- 
quently, and  in  some  of  our  own  precedents, 
that  the  negligence  of  one  operating  an  au- 
tomobile cannot  be  Imputed  to  his  guest 
Tonseth  v.  Portland  Ry.,  U  &  P.  Co.,  70  Or. 
341,  141  Pac.  868.  That  however,  is  not  the 
precise  question  In  hand.  The  guest  cannot 
abdicate  his  duty  to  use  reasonable  diligence 
in  paring  for  himself.  As  said  In  Thompson 
V.  Los  Angeles,  etc.,  Railway  Ca,  166  Cal. 
748,  753,  134  Pac.  709,  712: 

"It  is,  of  course,  true  that  a  passenger  in  a 
vehicle  operated  by  another  is  bound  to  exer- 
cise ordinary  care  for  bis  own  safety." 

If  such  passenger  Is  aware  that  the  opera- 
tor Is  carelessly  rushing  into  danger.  It  may 
be  Incumbent  upon  him  to  take  proper  steps 
for  his  own  safety.  Whether  the  occopant 
has  exercised  reasonable  care  in  the  matter 
Involved  is  usually  a  question  tor  the  Jury. 
The  standard  of  care  is  the  conduct  of  a 
reasonably  prudent  person  In  such  environ- 
ments. The  application  of  this  rule  must  be 
left  to  the  Judgment  of  the  12  triers  of  the 
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fact.  It  may  be  tbmt  Itand^  attention  waa 
BO  thorouKhly  riveted  upon  the  approaching 
car  as  to  make  him  unconscious  of  belne  so 
near  the  edge  of  the  erahankment,  and  that 
If  his  attention  bad  been  called  to  that  mat- 
ter by  the  plaintiff,  be  would  have  avoided 
the  slope.  It  may  be  also  that  the  Jury  con- 
sidered she  was  remiss  In  her  duty  In  not 
warning  him.  We  cannot  say  as  a  matter  of 
law  whether  she  was  heedless  or  not.  It 
must  be  left  to  the  Jury  whether  she  failed 
in  her  duty  as  a  reasonable  person  under  tlie 
t-lrcumstauces  in  not  calling  the  attention  of 
Mr.  Hands  to  the  danger  of  going  over  the 
embankment  In  his  effort  to  avoid  a  collision 
with  the  other  machine.  Under  the  condi- 
tions dlsdosed  by  the  record,  the  court  was 
not  In  error  in  giving  an  instruction  on  con- 
tributory negligence. 

Negligence  may  be  grounded  In  action  or 
refusal  to  act,  in  speaking  or  failing  to 
speak,  oil  with  reference  to  duty  In  the  jirem- 
ises.  We  can  easily  conceive  of  cases  where 
a  clamor  of  direction  by  the  guest  would  con- 
fuse a  driver  or  chanffeur  and  increase  the 
danger  in  a  manner  amonntlog  to  contribu- 
tory uegllgence  of  the  passenger.  In  others 
the  duty  to  utter  warning  might  be  Impera- 
tive, in  some  instances  it  would  be  rank 
folly  to  wrest  the  reins  or  the  wheel  from 
the  hands  of  the  one  in  charge  of  the  vetdde. 
In  others  It  ml^t  be  highly  necessary  to  do 
tlmt  very  thing.  The  court  cannot  lay  down 
a  matbematicttl  precept  as  a  rule  of  law  en- 
Joining  In  detail  what  should  be  said  or  done 
or  omitted  In  every  juncture  of  danger.  It  is 
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plain,  however,  that  an  Invited  guest  is  not 
to  be  supine  and  inert  as  mere  freight 
citing  the  hospitality  of  his  friend  does  not 
excuse  blm  from  the  duty  of  acting  for  lils 
own  safety  as  a  reasMiably  prudent  person 
would  under  like  conditions.  Whether  to 
does  so  or  not  mnst  be  decided  by  the  12  wto 
declare  the  facts  embodied  In  the  verdict. 

llie  dlritluction  between  the  doctrine  that 
the  fault  of  the  driver  Is  not  to  be  imputed 
to  his  guest  and  the  other  principle  that  tbe 
guest  himself  may  be  guilty  of  contributory 
negligence  In  not  acting  as  a  reasonably  prih 
dent  person  would  in  the  exigency  InvolTcd 
Is  elaborated  In  Dale  v.  Denver  City  Tram- 
way Co..  173  Fed.  787.  97  C,  C.  A.  fill.  W 
Ann.  Cas.  12:23,  and  note;  Christopherscn  r. 
Minn,  eta,  Ity.  Co.,  28  N.  D.  128,  147  N.  W. 
7»1.  L.  II.  A.  1015A.  761,  and  note,  Ann.  CaM. 
lOlOR,  0A.1;  Wacbsmlth  v.  B.  A  a  R.  B.  Co, 
1*8.  403,  82  Atl.  755.  Ann.  Cas.  1913B.  679, 
and  note;  Anthony  v.  Kiefnor,  06  Kan.  IH 
IfiO  I*ac.  524,  L.  It.  A.  1015F.  870,  Ann.  Cas. 
lOltlE,  2G4,  and  note;  Reblllard  v.  Mhia, 
etc.,  Ry.  Co.,  216  Fed.  003.  13S  &  C.  A.  9,  L. 

u.  A.  iniGB.  nyi. 

The  coiKlu.sion  is  that  the  trial  court  did 
not  err  In  Its  Instructions  to  the  Jury,  bat 
was  mistaken  In  Its  ruling  granting  a  new 
trial.  The  order  to  that  effect  is  therefore 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  reinstate  the 
oritrlnal  Judgment  for  tbe  defendant  SuIU- 
van  V.  Wakefield.  06  Or.  528.  133  Pac  64L 

ItfcBRrDK.  0.  J.,  and  BENSON  and  HAB- 
RIS,  JJ.,  concur. 
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CONLIN  V.  STDDEBAKEB  BROS.  CO.  OF 
CALIFORNIA  et  al.    (L.  A.  3980.) 

(Supreme  Coart  of  California.   June  8,  1917.) 

1.  jTTDoweivT  <S=250  —  Relief  Authobized 
—Sales. 

A  judgment  allowinj;  plaintiff  buyer  to  re- 
tain a  piirclmsed  automobile,  anil  restoring  to 
bim  the  entire  consideratioD  paid  therefor,  ia 
erroneous. 

[Ed.  Note.— For  other  pases,  see  Judgment, 
Cent.  Dig.  S  436.] 

3.  Sales  €==>308  —  Rescission  —  Amount  or 
Recovery. 

rpnn  reAcisHion  of  a  sales  contract,  neither 
of  dpren<1ant  sellers  should  be  required  to  re- 
turn more  than  be  actually  received,  since  a  re- 
scission action  contemiilates  that  the  parties  be 
placed  in  their  former  positioQ. 

(Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  II 1137-1139.] 

S.  Sales  «=»114— Butkb'b  Rbubdibs— Elec- 
tion. 

A  defrauded  buyer  may  elect  to  rescind  the 
sales  contract,  or  to  affirm  it  and  recover  dam- 
ages. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent. 
Dig.  I  288.] 

4.  Sales  ^=»52<4>— Buteb's  Action  fob  Dam- 
aors— auuissidilitt  of  evidence. 

Where  the  biij'er,  In  an  action  to  rescind  a 
sales  contract,  claimed  the  batteries  in  the  pur- 
chasH  ai:tomobt!e  were  old,  evidence  contradict- 
ing this  claim  is  admissible. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  19  129-135.J 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Gavin  W.  Craig, 
Jud^e. 

Action  by  C.  D.  Conlin  against  the  Stude- 
baker  Bros.  Company  of  California  and  L. 
E.  Dresbacb.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendants 
appeaL  Reversed. 

Horace  S.  Wilson  and  George  C.  Mansfield, 
both  of  I<os  Angeles,  for  appellants.  -Chas. 

5.  McKelvey,  of  Los  Angeles,  for  respondent. 
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ed,  denying  many  of  the  allegations  of  the 
complaint,  and  filed  a  cross-complaint,  ally- 
ing that  the  automobile  had  been  put  In  the 
hands  of  the  plaintiff  under  a  contract  of 
conditional  sale,  under  which  title  was  to 
remain  in  the  Studebaker  Bros.  Company  un- 
til the  note  for  $300  was  paid.  The  plaintiff 
having  refused  payment  of  sntd  note,  the 
cross-complolnants  demanded  judgment  for 
the  recovery  of  the  automobile,  or  its  value, 
fixed  at  $1,700.  The  court  found  in  favor  of 
plaintiff's  allogations  regarding  fraud  and  re- 
scission. It  found  that  the  title  was  not  to 
remain  In  the  Studebaker  Bros.  Company  un- 
til the  note  was  paid,  and  that  said  company 
was  not  the  owner  of  the  automobile,  or  en- 
titled to  the  possession  thereof,  "exrept  on 
the  rcscls.slon  of  the  contract  with  plaintiff." 
An  amendment  to  plalntlfTs  complnhit.  Sled 
after  the  findings  were  made,  alleges  that  the 
204  shares  of  stock  transferred  to  the  de- 
fendant' Dresbflch  had  become  valueless 
through  no  fault  of  the  plaintiff.  There  Is  no 
finding  on  this  allegation.  The  Judgment 
was  that  plaintiff's  promissory  note  for  $.100 
he  returned  to  him,  and  that  he  have  judg- 
ment against  both  defeiidoiits  for  the  $.100 
paid  by  him.  and  for  $1,100,  the  agreed  value 
of  the  204  shares  of  stock.  The  defendants 
app«?al  from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

[I]  The  Judgment  Is  open  to  objection  on 
several  grounds.  Tlie  facts  of  the  tmnsac- 
tion  were  these:  Dresbach  had  bought  the 
automobile  from  Studebaker  Bros.  Company, 
and  still  owed  $600  on  the  purchase  price. 
He  then  made  a  sale  to  the  plaintiff,  the 
agreement  being  that  the  plaintiff  was  to  pay 
him  $1,100,  and  was  to  pay  the  Studebaker 
Bros.  Company  the  $600  still  owing  to  them. 
Accordingly  the  204  shares  of  stock  agreed 
to  be  worth  $1,100  were  transferred  to  Dres- 
bach,  and  the  Studebaker  Bros,  Company  re- 
ceived $300  In  cash  and  the  plaintiff's  note 
for  $300.  A  written  agreement  of  conditional 
sale  was  made  between  Studebaker  Bros. 
Company  and  the  plaintiff.  While  the  com- 
plaint alleges,  and  the  court  finds,  that  plain- 
tiff has  suffered  damage  In  the  sum  of  $1,- 
700,  the  action  and  the  judgment  are  both 
based  upon  the  theory  of  a  rescission,  rather 
than  of  an  action  for  damages  for  fraud.  By 
the  Judgment  there  is  restored  to  the  plain- 
tiff the  entire  consideration  which  he  had 
given  for  Ihe  automobile:  that  la.  his  note 
for  $000,  the  $300  paid  by  him  In  casta,  and 
the  equivalent  in  money  of  the  204  shares  of 
stock,  wlUch,  as  alleged  In  the  amendment  to 
the  complaint,  had  become  worthless.  But 
there  is  no  provision  in  the  judgment  for  the 
return  to  the  defendants,  or  either  of  them, 
of  the  automobile  Itself.  So  far  as  the  judg- 
ment goes,  the  plaintiff  gets  back  the  pur- 
chase price  paid  by  him  for  the  automobile 
and  keeps  the  automobile  too.   Such  a  judg- 


SLOSS,  J.  Plahitlff  alleged  In  his  com- 
plaint that  the  defendants  had  sold  him  an 
electric  automobile,  for  which  he  had  paid 
$1,700  as  follows:  $300  In  cash  and  a  note 
for  $300  to  the  defendant,  Studebaker  Bros. 
Company  of  California,  and  204  sbares  of 
stock  of  the  Peerless  Brick  ft  Artificial  Stone 
Company,  of  the  agreed  value  of  $1,100, 
transferred  to  the  defendant  Dresbach.  It 
was  alleged  that  the  defendants  had  false- 
ly represented  that  the  automobile  was  new 
and  in  first-class  condition;  that  ttae  plaintiff, 
upou  learning  that  the  madiine  was.  in  fact, 
old  and  In  poor  condition,  bad  notified  the 
defendants  tliat  he  rescinded  his  contract, 
and  demanded  the  return  of  ttae  consideration 
paid  by  him,  offering  to  return  the  automo- 
bile. The  demand  and  offer  b^ng  refused,  be 
brought  this  action.  The  defmdants  answer- 
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tncnt  cannot  stand.  In  deiirceing  the  rescis- 
sion of  a  contract  the  court— 

"requirps  equity  at  the  hands  of  the  complaining 
party  as  wp[l  as  from  the  defendant,  and 
*  •  *  wiil  plnce  the  parties  in  statu  quo  by 
requiring  the  plaintiff  to  restore  to  the  defend- 
ant eveiytliing  of  value  which  the  plaintiff  has 
received  under  the  contract."  18  I?nc.  PI.  &  Pr. 
858;  Sanchez  v.  Sle.Mahou.  35  Cal.  218:  Kelley 
V.  Owens,  120  Cal.  502,  47  Pac.  369,  62  Pac. 
797, 

It  Is  no  answer  to  this  objection  to  say 
that  the  plaintiff,  in  bis  complaint  and  at  the 
trial,  astterted  hU  willingness  to  make  a  re- 
turn of  the  purchased  property.  It  appeared 
from  the  evidence  that  It  remained  in  his 
possession,  and  the  defendants  were  entitled 
to  some  security  for  its  return  beyond  the 
mere  expression  of  plalntifTs  willlngneas  to 
restore  it  The  Judgment  should  have  made 
the  ivturn  of  the  consideration  condlUonal 
upon  the  pladng  of  the  automotdle  in  the 
possession  of  the  defendants. 

[2,3]  Furthermore,  the  Judgment  is  erro- 
neous, in  that  It  makes  both  defendants  lia- 
ble for  the  return  of  the  entire  consideration, 
although  only  a  part  of  It  had  gtme  to  each 
of  them.  Studebaker  Bros.  Company  had  re- 
ceived (in  addition  to  plaintiff's  note)  the 
$300,  and  Oresbach  the  shares  of  stock  worth 
$1,100.  Upon  a  rescission,  which  contem- 
plates that  the  partly  are  to  be  placed  in 
statu  quo,  neither  defendant  should  be  re- 
quired to  return  anything  more  than  that 
whldi  was  obtained  by  him.  If  the  action 
had  been  one  for  damages  for  deceit,  the  two 
defendants,  if  Jointly  connected  with  the  al- 
leged wrong,  would  both  hare  been  liable  for 
the  full  amount  of  all  damages.  But,  as 
we  have  said,  the  action  was  not  of  that 
character.  The  party  defrauded  may  elect 
to  rescind  the  contract,  or  to  affirm  it  and 
claim  damages.  He  cannot  do  both  at  the 
same  time.  20  Cyc.  88;  Westerfeld  v.  N.  Y. 
Life  Ins.  Co.,  129  Cal.  68.  58  Pac.  92,  61  Pac. 
667.   Here  he  has  elected  the  former  remedy. 

[4]  Of  the  alleged  errors  In  rulings  on  evi- 
dence, only  one  Is  important  enough  to  re- 
quire notice.  The  court  should  have  per- 
mitted the  defendants  to  Introduce  the  evi- 
dence offered  by  them  on  the  question  wheth- 
er the  batteries  in  the  automobile  were  new. 
The  plaintiff's  main  ground  of  complaint  was 
that  the  machine  was  equipped  with  old  bat- 
teries. The  defendants  were  clearly  within 
their  rights  In  endeavoring  to  contradict  the 
testimony  which  had  been  offered  by  the 
plaintiff  on  this  point. 

Other  points  are  made,  but  the  foregolnjr 
are  sufficient  to  dispose  of  the  appeal,  and 
to  direct  the  course  of  proceedings  upon  the 
new  trial  which  must  be  had. 

The  judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:  SHAW,  J.;  VICTOR  E. 
SHAW,  Judge  pro  tern. 


an  Cal.  i^) 

In  re  ALLBN'S  ESTATE. 

ALLBN  T.  UNION  TRUST  &  SAVINGS 
BANK  OF  PASADENA. 

(L.  A.  4714.) 

(Supreme  Court  of  California.    Jane  7,  1917.) 

APPEAL  AND  EbkoB  «=9635(3)— BECORD— FaIL- 
UBB  TO  Srr  FORTB  ALL  THE  EVIDENCE. 
An  order  denying  a  petition,  ander  Code  dv. 
Proc.  S  1723,  to  obtain  a  decree  declaring  that 
the  homestead  of  pf>titioner's  dpceased  had  %'ested 
in  herself,  will  be  affirmed,  where  the  record  does 
not  contain  all  the  evidence  given  at  the  trial 
on  which  the  court  found  that  the  homestead  had 
been  abandoned,  and  appellant  did  not  request  a 
transcript  under  section  953a. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  2779.  2829.] 

D^rtnient  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  James  C.  Rives, 

Judge. 

In  the  matter  of  the  estate  of  Clark  P. 
Allen,  deceased.  Hattle  E.  Allea.  widow, 
appeals,  adversely  to  Union  Trust  &  Savings 
Bank  of  Pasadena,  guardian  of  George  E. 
Alien,  from  an  order  denying  her  petition  to 
obtain  a  decree  that  the  hmnestead  of  herself 
and  her  deceased  husband  had  vested  In  ber- 
self.  Affirmed. 

Charles  Lontz,  of  Los  Angeles,  for 
appellant  Hahn  ft  Hahn,  of  Los  Angeles,  for 
respondent 

SEtAW,  J.  The  appeal  ta«e  presented  Is 
from  an  order  denying  the  petition  of  Hattle 
E.  Allen,  aa  the  widow  of  the  decedmt,  under 
secti<ni  1723  of  the  Code  of  OlvU  Proeediu^ 
to  obtain  a  decree  declaring  that  the  home- 
stead of  herself  and  said  decedent,  declared 
and  filed  by  her  alone,  during  their  marriage, 
upon  a  certain  lot  of  land,  said  lot  b^g  bn* 
separate  property,  has  rested  In  her  as  the 
surviving  spouse.  Opposition  to  her  petition 
was  made  by  the  respondent  as  guardian  of 
the  child  of  the  decedent,  and  also  as  uecutor 
of  the  estate  of  the  decedent.  Thereupon 
there  was  a  trial  of  the  cause,  evidence  oral 
and  docum«itary  was  introduced,  the  court 
made  findings  to  the  effect  that  the  declara- 
tion of  homestead  on  the  lot  had  tieen  duly 
filed  as  alleged,  and  that  subsequent!}*,  during 
said  marriage,  the  petitioner  and  Clark  P. 
Allen,  her  husband,  aband<med  the  homestead 
by  executing,  acknowledging,  and  causing  to 
be  duly  recorded  their  deed  conveying  said 
lot  In  fee  to  Harriet  E.  Wlnslow.  Thereupon 
the  order  whs  made  d«jying  the  petition. 

The  record  does  not  set  forth  the  evidence 
given  at  the  trial  upon  which  the  court  found 
that  the  homestead  had  been  abandoned.- 
The  clerk  and  the  judge  of  the  superior 
court  each  certify  that  the  record  contains 
true  copies  of  certain  documents  on  file  In  the 
cause;  but  the  certificates  do  not  state  that 
these  comprise  all  the  documents  used  at  the 
hearing,  or  that  no  other  evidence  was  intro- 
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dnced.  The  findings  state  Oiat  oral  testlinoiiy 
was  given.  It  does  not  appear  that  tiie 
appelant  ever  gave  to  the  fderk  the  notice 
required  by  section  ^3a  of  the  Code  of  Civil 
Procedure,  speidfying  the  papers  to  be  In- 
cluded in  the  transcript,  or  requesting  a  tran- 
script of  the  t^luouy.  Hence  there  Is  no 
afflnnatlve  showing  that  she  was  entitled  to 
a  r^wrter's  transcript  ot  the  testimony,  or  to 
a  clerk's  transcript  of  papers  on  file. 
Schmitt  V.  White,  172  Cal.  559. 158  Pac.  216 : 
Pierce  v.  Works,  171  Cal.  687,  154  Pac.  8:^; 
Hlbemla  8.  ft  Ia  S.  t.  Doran,  161  Cal.  118, 
118  Pac.  526.  There  Is  no  Mil  of  excei^ons. 
All  presumptions  are  In  favor  of  the  action  of 
tlie  court  below.  Error  must  be  affirmatively 
shown  by  the  record.  The  finding  that  the 
homestead  vraa  abandoned  is  sofildent  to  de- 
feat  the  petitioner^  claim  and  to  support  the 
order  appealed  from. 
The  order  Is  affirmed. 

We  concur:  VICTOR  HL  SHAW,  Judge 
pro  tern ;  SI<OSS,  3. 


(175  Cftl.  S5«) 

In  re  ALLEN'S  ESTATE.    (L.  A.  4964.) 

{Supreme  Court  of  California.   June  7.  1917.) 

1.  Appeai.  and  Ebbob  €=>117  —  Obdebs  Ap- 
pealable— Ordebs  in  Probate. 

An  order  denyinz  appellant's  motion,  under 
Code  Civ.  Proc.  §  473.  to  be  relieved  from  the 
coDseqaeocea  of  her  failure  to  propose  a  bill  of 
exceptions  within  the  time  allowed,  is  not  ap- 
pealable, as  it  does  uot  come  within  the  single 
ezceptuHi  to  the  rule  that  the  appellate  jurisdic- 
tion of  the  Supreme  Court  in  probate  matters 
extends  only  to  such  orders  and  judgments  as  are 
specified  in  section  963,  subd.  3. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di^.  g§  805-812.] 

2.  Appeal  and  Erbor  ^=382(1)— Appealable 
Order— Statute— Con  sTRDci  ION. 

The  provision  of  Code  Civ.  Proc.  S  963,  sulxi. 
2,  that  an  appeal  may  be  taken  from  a  special 
order  made  after  final  judgment,  has  no  appll- 
cation  to  probate  proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  517.] 

Departmeut  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  James  C.  Rives, 
Judge. 

In  the  matteJ-  of  the  estate  of  Clark  P.  Al- 
len, deceased.  Hattle  E.  Allen,  widow,  ap- 
pealed from  an  order  denying  her  petition 
for  a  decree  adjudging  that  a  homestead  had 
vested  In  her.  The  decree  was  affirmed,  aud 
she  appeals  from  on  order  denying  her  mo- 
tion, under  Code  Civ.  Proe.  473,  to  be  re- 
lieved from  the  consequences  of  her  failure 
to  propose  her  bill  of  exceptions  withiu  tlif 
time  allowed.   Appeal  dismissed. 

Charles  Lantz  and  Iloward  F.  Shepherd, 
lK>th  of  Los  Angeles,  for  appellant.  Hahn  & 
Jiabn,  of  Los  Angeles,  for  respondent. 

SLOSS,  J.  IlatUe  E.  Allen,  widow  of  the 
uecedent,  appealed  from  an  order  denying , 


her  petition  for  a  decree  that  a  homestead 
had  vested  In  her.  We  have  Jnst  given  Judg- 
m«it  afiirmlng  the  order.  Estate  of  Allen  (L. 
A.  No.  4714)  166  Pac.  1010.  The  opinion  filed 
on  that  appeal  gbows  that  no  reporter's  tran- 
script or  bill  of  exceptions  was  brought  up. 
The  ivesent  appeal  has  to  do  with  the  petl- 
timier's  effort  to  secure  such  bill  of  excep- 
tions. It  appears  that,  for  some  reason,  she 
failed  to  propose  her  bill  within  the  time  al- 
lowed, and  then,  upon  due  notice,  applied  to 
the  court,  under  section  473  of  the  Code  of 
ClvU  Procedure,  for  relief  from  the  conse- 
quences of  such  failure.  Her  motion  was 
based  apon  the  ground  of  excusable  n^lect 
Hie  court  denied  the  motion,  and  from  the 
order  of  deul^  the  widow  now  appeals. 

[1]  The  appeal  cannot  be  considered.  The 
order  sought  to  be  reviewed  is  not  one  from 
which  an  appeal  lies.  We  have  very  recently 
(Estate  of  Spafford,  165  Pac.  1)  had  occasion 
to  reaffirm 'the  well-settled  mle  that  the  ap- 
pellate Jurisdiction  In  probate  matters  ex- 
tends only  to  such  orders  and  Judgments  a.<t 
are  specified  In  the  third  subdivision  of  sec- 
tion 96S  of  the  Code  of  Civil  Procedure  (Es- 
tate of  Galahan,  60  CaL  232;  Estate  of  Lntss. 
G7  Cal.  457,  8  Pac.  30;  Estate  of  Wlard,  Si 
Cal.  619.  24  Pac.  45 ;  Estate  of  Wlttmeier, 
118  Cal.  265,  50  Pac.  398;  Estate  of  Cahill. 
142  Cal.  628,  76  Paa  383),  This  rule  is  sub- 
ject to  the  limitation  tliat  an  appeal  will  lie 
from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  in  those  proceedings  in  pro- 
bate in  which  au{-h  motion  Is  proper.  Estate 
of  Bonquler,  88  Cal.  302,  26  Pac.  178,  532 : 
In  re  Walkerly,  91  Cal.  352.  29  Pac.  719; 
In  re  Spencer,  00  Cal.  448.  31  Pa&  453.  But, 
with  tills  exception,  subdivision  3  Is  the  only 
part  of  sectlMi  063  to  which  resort  may  be 
had  in  determining  what  orders  or  Judgm»its 
In  probate  may  be  made  the  subject  of  an  ap- 
peal. 

[2]  The  provision  of  subdivision  2  that  an 
appeal  may  be  taken  from  a  special  order 
made  after  final  Judgment  has  no  appltcatlou 
to  pn^te  proceedings.  Estate  of  Walkerly, 
supra ;  Estate  of  Smith,  98  Cal.  636,  33  Pac. 
744;  Iversen  v.  Superior  Court,  115  Cal.  27, 
46  Pac.  817;  Estate  fa  Cahill.  supra.  The 
order  here  in  question  is  not  embraced  wlthUi 
the  terms  of  subdivision  3  of  section  063. 

Counsel  for  appelhint  cites  a  number  of 
cases,  of  which  Stonesifer  v.  Kllbum,  94  Cal. 
ai,  20  Pac.  333,  Is  an  example,  in  which  this 
court  has  entertained  nppeols  from  orders 
gi'UDtlng  or  refusing  the  relief  which  was 
here  sought,  Nonp  of  these,  however,  was  ii 
proceeding  In  probate.  All  were  civil  actions, 
and  the  order  was  then^fore  iipi>calable  as  u 
"special  order  made  after  Hnal  Judgment." 
Code  Civ.  Proc.  §  9U:i.  subd.  2. 

The  appeal  is  dismissed. 

We  concur:  SHAW,  J.;  VICTOR  E. 
SHAW.  Judge  pro  tem. 
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<33  Cnl.  App.  nS) 

GKACA  T.  RODRIGUES.    (S.  P.  8247.) 

{Supreme  Court  of  California.    May  21,  1917.) 

1.  A8SIGNME7JT8  ^27— GOIfTBACTS  ABUaNA* 

BLE— Covenant. 
A  covenaat  or  obUfrntinn  entered  into  witb 
one  biiyiDK  a  butiiness.  bindfTig  the  seller  to  re- 
frain from  pnpapin?  in  a  like  business  witliln 
flpppified  territorial  limits,  ie  assignable. 

lljt].  Note. — For  other  cases,  see  AssignmentB, 
Cent.  Dig.  §  40.] 

2.  Good  Wili,  C=>0(1>— Covenant  in  Re- 
straint OP  Tbade— Pebsoms  Khtitud  to 
Enforce. 

Civ.  Co<le,  S  lfi73,  providing  tliat  every  con- 
tract restraining  the  pxcroiae  of  a  lawful  biisi- 
uess  except  as  otherwise  provided  shall  be  void, 
and  section  lti74,  providing  that  one  who  sells 
the  good  will  of  a  business  may  agree  with  the 
buyer  to  ri-frain  from  carrying  on  a  similar 
business  witliiu  a  8[>eci(ied  tciritory  so  long  as 
the  buyer  or  any  person  deriving  title  to  the 
good  will  from  him  carries  on  a  like  biiRincsfi 
therein,  do  not  limit  a  covenant  in  restraint  of 
trade  to  a  peraon  deriving  title  directly  from  the 
original  buyer,  but  permit  an  ast^igDee  of  the 
buyer's  a»>iguee  to  rely  op  and  eaforce  such  a 
covenant. 

[Kd.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  {  2.] 

Ill  BanI;.  Appeal  from  Superior  Court,  Al- 
ameda County ;  W.  M.  Conley,  Judge. 

Action  by  A  F.  Graca  against  Frank  Rod- 
rlgues.  From  judgment  for  defendant,  plain- 
tiff appeals.   Reversed,  with  directions. 

Tbe  following  is  tbe  opinion  of  Kerrigan, 
J.,  In  the  District  Court  of  Appeals,  in  which 
LennoD,  P.  J.,  and  Richards,  J.,  concurred: 

This  is  an  appeal  taken  on  the  judgment  roll 
from  the  judgment  sustaining  the  defeudaut's 
demurrer  to  ^laintiFTs  amended  complaint,  the 
order  sustaining  the  demurrer  being  made  with- 
out leave  to  the  plaintiff  to  amend. 

The  purpose  of  the  action  is  to  restrain  the 
defendont  from  conducting  a  grocery  business 
within  a  certain  locality  in  the  city  of  Oakland, 
contrary  to  an  express  covenant  by  him  not  to 
engage  in  a  like  business  within  that  area.  The 
complaint  alleges  tlmt  the  defendant,  the  orig- 
inal owner  of  the  business,  agreed  with  his  im- 
mediate covenantees,  their  executors,  adminis- 
trators and  assigns,  not  thereafter  to  open  or 
conduct  any  other  grocery  store  or  grocery  busi- 
ness within  a  certain  specified  limited  area; 
that  thereafter  said  covenantees  sold  and  trans- 
ferred the  grocery  store  and  the  good  will  there- 
of to  one  Lxiz,  and  assigned  and  transferred  to 
him  the  bill  of  sale  and  the  covenant  and 
agreement  just  referred  to;  that  Luz  on  or 
about  February  26,  1916,  sold,  and  delivered  the 
said  grocery  business  together  with  the  good 
will  thereof  to  the  plaictilT,  and  assigned  and 
transferred  to  tlie  plaintiff  said  bill  of  sale  and 
agreement  of  defendant.  It  thus  appears  from 
tile  face  of  the  complaint  that  the  plaintiff  is 
the  assignee  of  an  assignee  of  the  original  cov- 
enantee of  the  defendant;  and  for  this  reason 
tbe  defendant  asserts  that  the  complaint  fails 
to  state  or  show  a  cause  of  action  in  the  plain- 
tiff. It  is  argued  in  support  of  the  defendant's 
contention  that  the  action  is  one  to  enforce  a 
coveoaot  which  is  void  for  the  reason  that  it  is 
in  restraint  of  trade,  and  does  not  come  within 
the  exception  to  section  1073  of  tbe  Civil  Code 
provided  in  the  section  following.  Those  two 
sections  read,  respectively,  as  follows: 

"Sec.  1673.  Every  contract  by  which  any  one 
Is  restrained  from  exercising  a  lawful  profes- 


sion, trade,  or  bnsineaa  of  any  kind,  otherwise 
than  is  provided  tor  by  the  next  two  sections, 
is  to  that  extent  void. 

"Sec.  167-i.  One  who  sells  the  good  will  of  a 
basiness  may  agree  with  the  hnyer  to  refrain 
from  carrying  on  a  similar  business  within  a 
specified  city,  county,  or  a  part  thereof,  so 
long  as  the  buyer,  or  any  person  deriving  title 
to  the  good  will  from  him,  carries  on  a  like  bosi- 
ncRS  therein." 

It  is  argued  that  under  the  provisioiia  of 
these  sections  the  limit  to  which  a  covenant  In 
restraint  of  trade  can  be  corri(Kl  is  in  favor  of 
a  person  deriving  title  directly  from  the  orig- 
inal purchaser.  This  position  is  sustained  by 
the  case  of  Johnston  v.  Blanchard,  10  Cat  App. 

116  Pac.  975,  in  which  the  court  says: 
"While  appellnnt  docs  not  direct  our  attention 
to  the  fact  or  make  any  point  thereon,  reference 
to  the  judgment  discloses  that  it  is  erroneous  in 
this,  that  by  its  terms  defendant  is  enjoined 
from  engaging  in  or  carrying  on  the  business 
•  *  •  in  the  county  of  Los  Angeles  *  •  • 
so  long  as  plaintiff,  'or  bis  succf^sors  or  as- 
signees.* continue  in  business."  After  quoting 
section  1074,  Civil  Co<le,  the  court,  continuing, 
says:  "Under  the  provision  of  )his  section  of 
the  Co4le,  plaintiff,  who  derived  his  title  to  the 
irnod  will  of  tlie  business  by  a  transfer  from  W. 
W.  Lee,  who  was  the  buyer  from  defendant,  is 
entitled  to  have  the  contract  enforced  for  his 
protection  so  long  as  he  carries  on  a  like  busi- 
ness in  the  county,  but  such  right  cannot  be  ex- 
tended to  bis  successors  or  assigns.  It  thero- 
fore  follows  that  the  judgment,  in  so  far  as  it 
has  reference  to  the  successors  assignees  of 
plaintiff,  is  unwarranted  and  to  that  extent  er- 
roneous." 

[1,2]  With  diffidence  and  reluctance  we  dis^ 
agree  witb  this  view  of  the  law.  Good  will  is 
an  important  and  valuable  Incident  to  a  busi- 
ness which  the  law  recognizes  and  protects. 
With  a  business  it  may  be  sold  or  mortgaged, 
and  is  property  transferable  like  other  proper- 
ty. Civ.  Code,  I  9d3.  A  covenant  or  obligation 
entered  into  with  a  buyer  to  refrain  from  en- 
gaging in  a  like  business  within  specified  terri- 
torial limits  is  assignable.  Cal.  Steam  Naviga- 
tion Co.  V.  Wright,  6  CaL  258.  6ft  Am.  Dec. 
511.  Such  contract  and  good  will  are  valid 
when  held  by  the  assignee  of  a  purchaser  even 
if  no  reference  is  made  therein  to  the  auccee- 
Bors  and  assigns  of  the  purchaser.  12  R.  C.  L. 
001.  In  Swansou  v.  Kirby,  98  Ga.  586.  28  S. 
E.  71,  it  appeared  that  the  defendant  had  sold 
out  his  huslness  as  a  ticket  broker  to  the  plain- 
tiff, and  had  contracted  not  to  open  another 
ticket  business  In  the  city  of  Atlanta  without 
bis  consent.  Tbe  purchaser  transferred  the 
contract  to  a  third  party,  wlio  sold  the  badness 
to  another,  and  the  latter  entered  Into  partner- 
ship with  the  plaintiff,  the  original  purchaser 
from  the  defendant.  This  partnership  was 
later  dissolved  and  the  plaintiff  continued  in  the 
business  alone.  It  was  held  that  tbe  benefit  of 
the  contract  not  to  engage  in  the  ticket  busi- 
ness without  the  conseut  of  tbe  plaintiff  passed 
to  the  purchaser  with  each  transfer  of  tbe  busi- 
ness. An  examination  of  the  authorities  dis- 
closes that  the  law  generally  provides  that  the 
good  will  of  a  business  may  lie  sold  with  the 
business  and  assigned  through  successive  trans- 
fers without  limit.  We  do  not  believe  that  the 
Legislature  of  this  state,  when  enacting  section 
1G74,  intended  to  adopt  a  different  rul&  We 
can  conceive  of  no  good  reason  why  it  should 
have  done  so,  or  why  the  assignee  of  an  assignee 
of  a  purchaser  of  the  good  will  of  a  business  is 
not  as  much  entitled  to  protection  as  any  of  bis 
predecessors  in  interest.  We  think  under  a 
reasonable  construction  of  this  section  that  he 
is  ao  entitled.  It  Is  often  said  that  eontracts  in 
restraint  of  trade  should  be  strictly  eonatnud. 


>For  other  cum      same  topte  and  KBT-KOUBBR  In  all  Ker-NttmbOTsd  THgests  and  Xadtiss 


Digitized  by 


Google 


FRESNO  TRACTION  CO.  t.  ATCHISON,  T.  A  S.  F.  RY.  CO. 


1013 


that  they  are  assinst  pobUc  policy,  and  tbere- 
fore  presumably  bad:  and  that  their  provisions 
■bonld  not  be  extended  by  constnietion  or  impli- 
cation M>  an  to  fnvor  persons  (lesiring  to  enforce 
them  bevonrt  what  their  terms  would  clearly  re- 
qni;e.  Perhaps  the  modem  rule  is  that  such 
eontraots  should  be  condtrued  without  any  ad- 
vemc  bins.  24  Am.  &  F.ng.  Rncy.  of  I-aw,  857; 
Herriman  v.  Mpnzies.  115  Cnl.  16,  44  Pno.  660. 
46  Par.  730.  35  U  B.  A.  318.  50  Am.  St.  Rep. 
81.  However  that  may  be.  under  the  contrnct 
bero  in  question  tlie  dofpndant.  flS  vendor,  did 
{stend  to  bind  himself  in  fnvor  of  Ids  immediate 
piircliaser  and  tlie  latter's  successive  trans- 
ferees: and  the  only  (lut'stion  that  we  are  called 
upon  to  coasider  is  whether  the  parties  to  the 
contract  under  the  sections  above  quoted  have 
the  power  to  so  contract.  Constnnnp  the  sec- 
tions libemllv.  as  required  by  the  Code  of  this 
state,  we  think  the  benrfit  of  the  covenant  of 
the  contract  not  to  ea^ase  in  the  grocery  busi- 
ness within  the  desipnntcti  limited  area  passed 
to  the  purchasers  with  each  transfer  of  the 

business.   

The  jtid(tment  is  reversed,  with  directions  to 
the  trial  court  to  overrule  the  demurrer  and 
permit  the  dofondant  to  answer. 

On  resubmission,  Lennon,  P.  J.,  filed  the 

Cnllowln!!: 

The  judgment  is  reversed,  with  directions  to 
the  trial  court  to  overrule  the  demurrer  and 
permit  the  drfendant  to  answer,  for  the  rea- 
sons stated  in  an  opinion  filed  March  1.  101  (, 
which  opinion  is  hereby  adopted  as  the  opinion 
of  the  court  following  the  resubmission  of  the 
cause,  and  said  opinion  is  hereby  ordered  re- 
filed  ai  of  tills  date. 

A.  Q.  Lomhn  and  W.  W.  Horeland,  both  of 
Oakland,  for  appellant  Gonsalres  &  Keller, 
of  Oakland,  for  respondent. 

PBB  CURIABf.  Hie  application  for  a 
hearing  In  this  court  aftor  decision  by  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District  Is  dolled. 

The  opinion  Is  In  conflict  with  what  was 
sefd  by  the  nistrlct  Court  of  Appeal  of  the 
Second  Appellate  District  as  to  the  proper 
construction  of  section  1674  In  Johnston  v. 
Blanehnrd.  16  Cal.  App.  at  page  828. 116  Pac. 
973.  as  is  shown  by  the  opinion  In  this  case. 
We  are  satlstled  that  the  oiilnlon  in  this 
case  correctly  states  the  law  on  the  point  dis- 
cussed, and  that  what  was  said  thereon  in 
Johnston  v.  Blanchard,  supra,  most  be  dls- 
approved. 

<17S  Cat.  358) 

FllESNO  TRACTION  CO.  v.  ATCniSON,  T. 

&  S.  F.  RY.  CO.   IS.  F.  7070.) 

{Sapreme  Court  of  California.    June  7,  1917. 
Rehearing  Denied  July  5,  1017.) 

1.  Negligence  ^=>Q  —  What  CowsTrruTEs  — 

NONCOMPLIANCB  WITH  StaTTTIK. 

Failure  to  perform  duty  imposed  by  law  is 
■ufficient  evidence  of  nefiligence,  though  the  per- 
aon  damaged  bad  knowledge  of  such  fallUEe  prior 
to  the  accident. 

[Ed.  Note.— For  other  eases,  see  Negligence. 
Cent.  Dig.  {  a] 

2.  Neolioence  ®=356(3)  —  Noncokpliakci 
wnii  Statute— Proxiiiatb  Cause. 

No  action  for  damages  can  be  foonded  on 
neglleeoce  from  failure  to  perform  a  duty  Impos- 


ed by  a  stntnte.  nnless  such  negligence  directly 
contributed  to  the  injury. 
[Kd.  Note.— For  other  coses,  see  Ne^igence, 

Cent.  Dig.  9  70.] 

3.  nAILROAOS  ©=3297(4)  —  DiBOBBDIEHCE  OF 
ORniNANCE— K^'IDESCE. 

The  rule  that  proof  of  disobedience  of  an 
ordinance  constitutes  proof  of  negligence  per  se 
is  not  altered  by  the  fact  that  the  corporation, 
bound  under  the  ordinance  to  maintain  a  safety 
device,  proves  its  continued  disobedience. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  047.] 

4.  RAiLROADa  <&=»297(4)— Violation  of  Obdi- 
NANCB— Proximate  Cause— Proof. 

Evidence  that  the  owners  of  intersecting  rail- 
way tracks  by  mutual  con.seot  diiicoutinned  the 
use  of  safety  pntes  required  by  a  city  ordiunnce, 
and  substituted  a  system  of  signals  by  watch- 
men, conclusively  showed  that  the  neKliRence  in- 
volved in  disobedience  of  the  ordinance  was  not 
the  proximate  cause  of  a  subsequent  collision. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent.  Dig.  |  047.] 

5.  Railroads  «=>345f3)~BviDENCE  Admissi- 
ble Undeb  Plkadi.no — Ordihancb. 

In  an  action  by  one  railway  company  against 
another  for  damages  from  a  collision,  dne  to  vio- 
lation of  an  ordinance  reguiring  the  maintenance 
of  safety  gates,  the  ordinance  and  proof  of  its 
violation  were  admissible  under  general  allega- 
tions of  the  complaint. 

[Ed.  Xote— For  oth-ir  Cases,  see  Railroads, 
Cent  Dig.  |  1115.] 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County;  U.  Z.  Austin,  Judge 
Action  by  the  Fresno  Traction  Company 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Prom  judgment  for  plain- 
tiff, oud  denial  of  new  trial,  defendant  ap- 
peals. AIHrmed. 

U.  T.  Clotfelter,  .of  Los  Angeles,  James 
Gallagher,  of  Fresno,  and  A.  H.  Van  Cott,  of 
Ms  Angeles,  for  appellant.  Short  &  Suther- 
land and  Everts  &  Ewlng,  all  of  Fresno 
(Carl  E.  Lindsay,  of  Fresno*  of  couns^),  tor 
respondent. 

MELVIN,  J.  Defendant  appeals  from  a 
Judgment  for  $3,000  by  way  of  damages  and 
from  an  order  denying  Us  motion  for  a  new 
trial.  The  couse  was  tried  before  a  Jury. 
Plalntlft  and  defendant  are  transportation 
compaulea.  Tbelr  tracks  intersect  at  a 
street  crossing  In  the  city  of  Fresno,  and  at 
that  place,  In  the  nighttime,  one  of  defend- 
ant's trains  backed  Into  a  car  belonging 
to  plalntllf,  causing  the  damages  for  which 
JudKment  wos  given. 

The  complaint  alleged  that  the  Injury  to 
the  property  of  the  plaintiff  was  caused  by 
the  negligence  of  defendant's  employes  In 
the  operation  of  a  freight  train.  It  was  specif- 
ically charged  that  defendant's  servants 
were  negligent  because  of  the  failure  to  main- 
tain lights  upon  the  rear  «id  of  the  train 
which  backed  Into  plalntlfTs  electric  car.  by 
reason  of  the  neglect  to  ring  the  bell  or 
blow  the  whistle  of  the  loccanotive,  and  owing 
also  to  the  foct  that  a  watdiman  emptoyed 
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by  defendant  and  stationed  near  tlie  point 
of  IntersecUon  of  the  tracks  gave  tbe  motor- 
man  and  (KHiductor  of  plalntllTs  car  a  signal 
that  a  safe  crossing  might  be  made.  There 
was  also  the  general  allegation,  usnal  In  such 
complaints,  that  the  collision  was  wholly 
caused  by  the  carelessness  and  negligence  of 
the  defendant,  and  without  any  fault  on  the 
part  or  behalf  of  plaintiff.  The  answer 
dented  the  acts  of  negligence  ^ecifically  set 
forth  in  the'  complaint,  and  pleaded  as  a  dis- 
tinct defense  that  the  collislou  was  caused 
solely  and  proximately  by  the  negligence 
of  plalntlfT's  servants. 

The  principal  contentions  on  behalf  of  de- 
fendant In  favor  of  a  reversal  (and  the  only 
ones  requiring  discussion  by  this  court)  are 
made  lu  connection  with  the  admission  In 
evidence  of  an  ordinance  of  the  city  of  Fres- 
no and  certain  instructions  wltb  reference  to 
that  by-law  given  by  the  court  to  the  Jury. 
This  ordinance  required  the  maintenance 
and  operation  of  safety  gates  by  defendant 
nt  the  crossing  where  the  accident  occurred, 
nod  it  was  shown  by  the  evidence  that,  in 
obedience  to  the  mandate  of  the  law,  defend- 
ant had  erected  such  gates;  but  because  it 
was  Shown  without  contradiction  that  for 
several  months  preceding  the  collision  de- 
fendant had  ceased  to  operate  the  gates,  and 
that  this  fact  was  known  to  plaintiff,  and  par- 
ticularly to  the  motorman  in  charge  of  the 
oar  which  was  demolished,  it  Is  argued  that 
the  ordinary  rule  with  reference  to  negli- 
gence imputable  to  a  defendant  by  its  viola- 
tion of  a  statute  has  no  application  to 
the  case  at  bar,  and  that  the  introduction  of 
the  ordinance  and  the  giving  of  Instruo- 
tions  based  thereon  amounted  to  error,  enti- 
tling the  Atchison,  Topeka  &  Santa  F6  Ball- 
way  Company  to  a  new  trial. 

[1,21  We  do  not  agree  with  this  cooten- 
ilon.  It  is  the  settled  law  of  California  that 
the  failure  of  any  person  to  perform  a  duty 
imposed  by  law  Is  suffldent  evidence  of  neg- 
ligence. But  no  oction  for  damages  may- 
1)8  founded  upon  such  negligence  unless  it 
directly  contributed  to  the  injury.  McKune 
V.  Santa  Clara  Valley  Mill  &  Lumber  Co., 
110  Cal.  4PO-4S0.  42  Pac.  98f);  Cragg  v.  Los 
Angeles  Trust  Co.,  154  Cal.  663-667,  98  Pac. 
106.1. 16  Ann.  Caa.  1061 ;  Stein  v.  United  Rail- 
roads. 159  Cal.  368-.S71,  113  Pac.  66.1;  SI- 
moneau  v.  Paclflc  Electric  Ry.  Co..  166  Cal. 
2(14-269.  136  Pac.  544.  49  U  R.  A.  (N.  S.)  737; 
Fenn  v.  Clark.  11  Cal.  App.  79-81,  103  Pac. 
944;  Scragg  v.  Sallee,  24  Cal.  App.  133-143, 
140  Paa  706 ;  Slaughter  v.  Goldberg.  Bowen 
&  Company.  26  Cal.  App.  318-327,  147  Pac.  90. 

l3-t]  The  rule  of  law  that  proof  of  dis- 
obedience of  an  ordinance  ccmstttntes  proof  of 
negligence  per  ae  Is  not  altered  by  the  fact 


that  tbe  corporation  bound  under  that  ordi- 
nance to  maintain  a  device  intended  for  the 
safety  of  the  public  proves  its  conttnned  dls- 
obediraioe  to  the  law.  This,  of  course,  will 
not  be  disputed,  nor  will  any  we  deny  the 
right  of  the  legislative  body  having  proper 
police  power  to  prescribe  such  automatic 
appliances  rather  than  the  constant  attend- 
ance of  watohmm.  Safety  gates  rarely  get 
oat  of  order  and  never  get  drunk  or  careless. 
If,  however,  by  mutual  consent  of  the  own- 
ers of  Intersecting  tracks,  use  of  the  safety 
gates  has  been  discontinued,  and  s  system 
of  signals  by  watchmen  has  been  substitute, 
those  facts.  If  proven,  constitute  a  complete 
showing  that  the  negligence  Involved  in  the 
violation  of  the  law  was  not  the  proximate 
cause  of  any  collision.  But  it  does  not  follow 
by  any  means  that,  where  the  negligence  of 
the  defendant.  In  a  case  like  this,  Is  averred 
generally  as  well  as  speclflcally,  the  court  Is 
In  error  in  admitting  the  violated  ordinance, 
and  in  stating  to  the  Jury  the  law  substan- 
tially as  It  is  expressed  In  the  for^c^ng 
citations  The  ordinance  and  Its  violation  be- 
came relevant  under  the  general  averments 
of  the  complaint.  Such  a  matter  Is  essen- 
tially one  of  evidence,  and  not  of  pleading. 
Cragg  V.  Los  Angeles  Trust  Co..  supra; 
Connell  v.  Harris,  23  Cal.  An>.  537,  138  Pac. 
949. 

As  the  ordinance  was  pn^rly  recdved 
in  evidence,  It  was  permissible  for  the  conrt 
to  instruct  the  Jury  upon  the  law  of  negli- 
gence as  declared  by  our  dedatons.  This 
was  done.  That  failure  to  comply  with 
an  <vdlnance  audi  as  the  one  introdaced  In 
evidence  wonld  be  negligence  on  the  part  of 
defendant  was  stated  to  the  jury;  but  the 
Jurors  were  also  told  that  upon  tlie  plaintiff 
was  placed  the  burden  of  proving  by  a  pre- 
ponderance of  the  evidence  that  "the  aole 
proximate  cause  of  the  collision  •  •  * 
was  the  negligence  of  the  ranployte  of  the 
said  defendant"  Taken  all  t(^ther,  the 
Instructions  Airly  stated  the  law  to  the 
Jury,  and  we  cannot  see  that  defendant  was 
prejudiced.  The  motorman  In  charge  of 
plaintiff's  electric  car  testified  unequivocally 
that  be  knew  of  the  disuse  of  the  safet? 
gates  for  several  months  immediately  pre- 
ceding the  collision.  The  conclusion  is  al- 
most inevitable,  therefore,  that  the  verdict 
was  founded  upon  other  elements  of  negli- 
gence, which  were  supported  by  abundant 
evidence  trading  to  establish  also  their  proxi- 
mate relation  to  the  destruction  of  the  plain- 
tiff's car. 

The  Judgment  and  ordw  are  affirmed. 
We  concur:  HENSHA.W.J.:  U>RIOAN.  J. 
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<I75  C»!.  401) 
SCHWARZ  &  GOTTLIEB,  Inc.  et  al.  t. 
MARCUSE  et  al.    (S.  F.  6991.) 

(Supreme  Court  of  California.    Jane  8,  1017. 
BebearinB  Denied  July  6,  1917.) 

1.  PABTNEBSniF  ^>G4— RiOHT  TO  SUB— FlC- 
TITlODa  Xame, 

An  action  was  not  maintainable  by  P.  n. 
M.  and  E.  W.  M.  under  the  desigsatioo  of  M. 
&  Son,  without  filing  the  certificate  contemplat- 
ed by  Civ.  Code.  H  2466,  2468,  probibiUng  any 
^u-tncrship  from  doing  business  or  maiutain- 
iDg  an  action  under  a  fictitious  name  without 
baving  first  filed  a  certificate  with  the  clerk 
of  the  county  Bliowing  the  names  of  the  peracHia 
interested  as  partners. 

[Ed.  KiAe.— For  other  cases,  see  Partnership, 
Cent  Dig.  K  87-01.] 

2,  Mechanics*  Liens  ^3121  — Notice  — Ee- 

TOPPEL. 

In  view  of  the  fact  that  Code  Civ.  Proc.  ${ 
1187.  1190,  give  several  starting  points  for  the 
filing  of  a  mechanic's  or  a  materialman's  lien, 
any  one  of  which  may  bo  equivalent  to  "a  com- 
pletion." not  "the"  completion,  of  a  building, 
the  owner  is  estopped  to  deny  the  timeliness  of 
a  notice,  where  it  is  filed  within  90  days  of 
completion  or  abandonment,  unless  such  period 
is  lessened  by  his  act  in  giving  the  formal  no- 
tice provided  for  by  the  statute,  even  thongh 
the  lien  claimant  has  previously  file<1  and  after- 
wards abandoned  a  claim  filed  within  30  days 
of  completion  or  abandonment  of  work. 

[Ed,  Note.— For  other  cases,  see  Mechanics^ 
Liens,  Cent.  Dig.  %  164.] 

Angeltotti,  C.  J.,  and  Skws,  J.,  dissenting. 

Id  Bank.  Am)eal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Jas.  M. 
Troott,  Judge. 

Consolidated  actions  by  Schwarz  &  Gott- 
lieb, Incorporated,  and  others  against  Felix 
Marcuse  and  others.  From  Judgment  for  de- 
fen'dants,  plaintiffs  appeal.  Affirmed  as  to 
part  of  appellants  and  reversed  as  to  part 

Henry  A.  Jacobs,  of  San  Francisco,  for 
appellants.  Alexander  D.  Keyes,  of  San 
Francisco,  for  respondents. 

MELVIN,  J.  The  case  was  decided  upon 
appeal  by  the  District  Court  of  the  Third 
Appellate  District  and  was  transferred  to 
this  court  for  the  purjwse  of  a  further  con- 
sideration of  two  of  the  points  Involved. 

[1  ]  The  first  of  these  questions  was  wheth- 
er or  not  P.  H.  Murphy  and  E.  W.  Murphy 
could  maintain  an  action  under  the  desig- 
nation of  P.  H.  Murphy  &  Son  without  fil- 
ing the  certificate  contemplated  by  sections 
246G  and  2408  of  the  Civil  Code.  If  this 
were  a  question  unaffected  by  Callfornlan 
precedent  we  might,  perhaps,  hold  that  the 
partnership  had  the  right  and  capacity  to 
sue.  but  In  view  of  the  de<^sions  of  this  court, 
and  particularly  the  opinion  In  the  case  of 
North  V.  Moore,  135  Cal.  621,  67  Pac.  1037 
(decided  In  1902),  in  which  It  was  held  that 
"Abrams  Bros."  was  not  a  designation  show- 
ing the  names  of  persons  Interested  as  part- 
ners, we  are  satisfied  that  the  opinion  of  the 
District  Court  of  Appeal  written  by  Mr.  Pre- 
siding Justice  Cblpman  correctly  states  the 


law.  Supplementing  his  comments  upon  Axe 
V.  Tolbert,  170  Mich.  556-^,  146  N.  W.  418. 
we  may  say  thnt  the  statement  of  the  court 
In  that  case  Is  not  entirely  supported  by  the 
dtattons  made.  The  first  of  these  (Castle 
Bros.  v.  Graham,  87  App.  Dlv.  97,  84  N.  Y. 
Supp.  120:  s.  c,  ISO  N.  T.  553.  73  N.  E.  1120) 
Is  in  absolute  conflict  with  North  v.  Moore, 
and  Is  therefore  not  authoritative  In  Califor- 
nia. The  two  Callfornlan  cases  cited  by  the 
Michigan  Supreme  Court  (Pendleton  v.  Cllne, 
85  Cal.  142,  24  Pac.  C59  and  Carlock  t.  Cag- 
nacci,  88  Cal.  600,  26  Pac.  507)  involve  part- 
nerships in  which  suit  was  brought  in  each 
Instance  by  partners  using  their  names,  but 
not  their  initials.  Boree  v.  De  Jong.  22  S.  D. 
163,  116  N.  W.  83,  was  exactly  like  the  two 
cases  last  discussed,  and  was  decided  upon 
their  authority.  Goiterman  v.  Wlsbcm,  21 
Mont.  458,  54  Pac.  S60,  was  a  case  in  which 
"Goiterman  Bros.**  was  held  a  sufficient  des- 
ignation of  the  names  of  tbe  partners.  This 
also  la  of  no  value  as  authority  in  this  state, 
owing  to  the  later  decision  of  North  v.  Moore. 
Patterson  v.  Byers,  17  Okl.  633,  89  Fac;  1114, 
10  Ann.  Gas.  810,  tbe  last  case  cited  by  the 
Supreme  Court  of  Michigan  in  the  Axe  Case, 
announces  the  remarkable  conclusion  that 
"Patterson  Furniture  Company"  shows  that 
there  is  a  company  composed  of  persons 
whose  surname  is  Patterson;  and  that  "it 
further  shows  that  there  are  no  other  mem- 
bers of  the  firm  except  those  whose  surname 
is  Patterson."  Evidently  the  learned  Justice 
who  wrote  that  opinion  overloofec^d  the  fact 
that  commonly  the  title  "Patterson  Furniture 
Company"  might  Indicate  a  corporation  or 
copartnership  In  which  tbe  stockholders  or 
members  might  or  might  not  be  Pattersons. 
It  will  thus  be  seen  that  neither  by  its  rea- 
soning nor  its  cited  authority  Is  Axe  v.  Tol- 
bert of  convincing  weight. 

Upon  the  appeals  of  P.  H.  Murphy  &  Son 
and  of  William  A.  Fagan  we  adopt  the  opin- 
ion of  the  learned  district  court  'of  appeal 
as  follows : 

"Several  actions  to  enforce  laborers'  and  mate- 
rialmen's liens  were  consolidated.  Of  these,  tbe 
following  plaintiSs  appeal  from  the  judgment, 
namely:  P.  II.  Murphy  &  Son,  William  A. 
Fagan,  Pope  &  Talbot  (a  corporation).  There 
is  an  appeal  also  by  plaintiffs  H.  W.  B.  Taylor 
and  Henry  Walter,  but  the  finding  as  to  them 
is  not  challenged  and  the  judgment  must  be 
affirmed. 

"The  Claim  of  P.  H.'  Murphy  &  Son. 

"Respondents  assign  two  grounds  in  support 
of  the  judgment  against  tbe  claim  of  P.  U. 
Murphv  &  Son:  First,  that  the  firm  name  of 
P.  II.  Murphy  &  Son  docs  not  show  tbe  names 
of  the  persons  interested  in  the  [mrtnenihip, 
and,  as  It  was  admitted  that  P.  H.  Murphy  & 
Son  had  not  filed  with  the  clerk  of  the  county 
in  which  was  their  principal  place  of  business 
the  certificate  required  by  section  2466  of  tbe 
Civil  Code,  they  were  forbidden  by  section  2468 
of  the  some  Code  to  maintain  the  action ;  sec- 
ond, that  the  Hen  was  filed  too  late  or  at  tbe 
wrong  time. 

"Upon  the  first  of  these  grounds  the  court 


«s3»For  ethw  oases  set  Msie  tople  and  KBT-NDHBBR  Id  all  Key<Hainbtr*d  DlgesU  and  Indena 


Digitized  by 


Googl( 


1016 


165  PACIFIC  REPORTER 


ecu. 


made  the  following  finding:  That  at  the  date 
of  the  filinK  of  tlie  complaint  in  action  No. 
47202  and  during  all  the  times  therein  mention- 
ed and  continuously  ever  since  the  date  of  the 
filinjr  of  the  last-mentioned  complaint,  (.he  plnin- 
tift.s  P.  I!.  Murphy  and  E.  W.  Murphy  were 
partners  transjictiiie  bi'siness  in  the  state  of ; 
California  under  a  desiEiiation  not  showinn  the 
name!)  of  the  jierenna  intorcsted  as  partner*  in 
such  biisiiies»,  to  wit,  under  the  desiiEnation  of 
P.  H.  Murphy  &  Son.  That  a  certificate  Btating 
the  names  in  full  of  ell  the  inembem  of  such 
partnership  and  their  places  of  residence  was 
never  filed  with  the  clerk  of  the  county  in  which 
the  princiiml  place  of  husincHS  of  such  partlier- 
Bhip  was  situated  during  all  tlie  timt>8  mention- 
ed in  the  last -men tinned  complaint  and  in  these 
findiuRS.  and  that  such  certificate  was  not  pub- 
lished in  a  newspaper  published  io  stich  county 
or  elsewhere,  and  that  the  contract  and  transac- 
tion utK)o  which  the  causes  of  action  of  the 
plaintiffa  P.  H.  Murphy  and  K.  W.  Murphy, 
hereinbefore  referred  to,  are  based,  were  made 
and  had  under  said  partnership  name  of  P.  H. 
Murphy  A  Son,  ann  for  that  reason  the  said 
plaintiffs  P.  H.  Murphy  and  E.  W.  Murphy  can- 
not maintain  any  action  on  said  contract  or 
transaction.' 

"P.  H.  Murphy  tettified:  'The  firm  of  P.  H. 
Muri'hy  St  Pen  is  a  copartnershin  comnosed  of 
myself  and  my  son.  E.  W.  Murphy.  There  are 
no  other  memners  nf  the  firm.  We  are  transact- 
ing business  in  this  state.  No  certificate  of 
copartnership  •  •  •  bag  been  filed  in  the  of- 
fice of  the  county  clerk  of  the  city  and  county 
of  San  Francisco,  or  has  any  such  certificate 
been  file<l  elsewhere.  Tlie  name  of  my  son  who 
is  my  partner  is  Kdward  William;  he  is  not  my 
only  aun  ;  I  have  two  others,' 

'-Section  24GU  of  the  Civil  Co<le  reads  as  fol- 
lows: 'Except  as  otherwise  provided  in  the  next 
section  ever^  person  transacting  business  in  this 
state  under  a  fictitious  name  and  every  partner- 
ship transacting  business  in  this  state  under  a 
fictitious  name,  or  a  designation  not  showing 
the  names  of  the  persons  interesteil  as  partners 
in  such  business,  must  file  with  the  clerk  of  the 
county  in  which  his  or  its  principal  place  of 
business  is  situated,  a  certificate,  stating  the 
name  in  full  and  the  place  of  residence  of  such 
person  and  stating  the  names  in  f-ill  of  all  the 
members  of  such  partneiship  and  their  places  of 
residence.  Such  certificate  must  he  published 
once  a  week  for  four  successive  weeks,  in  a 
newspaper  publishnl  in  the  county,  if  there  be 
one,  and  if  there  be  none  in  such  county,  then 
in  a  newspajier  in  an  adjoining  county." 

"Section  2408  as  amended  pruvides:  '•  •  • 
No  person^  doing  business  under  a  fictitious 
name,  or  his  assignee  or  assignees,  nor  any  per- 
sons doing  business  as  partners  contrary  to  the 
provisions  of  this  article,  or  their  aHsigiiee  or 
assignees,  shall  maintain  any  action  u|)on  or  on 
account  of  any  contract  or  contracts  made,  or 
transactions  had.  und^r  such  fictitious  name,  or 
in  tlieir  partnership  name,  in  any  court  of  this 
state  until  the  certificate  has  been  fileil  and 
the  publication  has  been  made  as  herein  re- 
quired.' 

"The  Supreme  Court,  in  North  v.  Moore,  135 
Gal.  621,  67  Pac.  1037,  said:  '  "Abrams  Bros." 
cannot  be  said  to  be  a  designation  "showing  the 
names  of  the  persons  interesteil  as  partners." 
The  firm  name  might  apply  equally  to  a  part- 
nership composed  of  two  or  more,  and  might  em- 
brace all  or  only  some  of  the  brothers  of  the 
name  of  Abrams.  The  statute  clearly  defeats 
their  right  to  maintain  the  action  against  Moore, 
and  leaves  them  without  any  right  to  be  heard 
on  this  appeal.* 

"In  Nicholson  Sc  Co.  v.  Auburn  G.  M.  &  M. 
Co.,  6  Cal.  App.  547.  92  Pac.  651.  it  was  held, 
as  also  in  Byers  v,  Bourret,  04  Cal.  73,  28  Pac 
61,  that  Nicholson  &  Co.  in  the  former,  and  J. 
I>.  Byers  &  Co.  in  the  latter,  case  was  not  a 
designation  showing  the  names  of  the  paraona 


interested  as  partners  In  the  husiness,  Trndcl 
V.  Butori.  19  Cal.  App.  684.  127  Pac.  76.  cited 
by  appellant,  is  not  in  point.  There  the  claim 
of  F.  X.  Tnidel  &  Ron  was  assigned  to  plaintiff 
in  whose  favor  jiiilcment  was  entered,  and  it 
was  held,  on  the  authority  of  (3ray  v.  Wells.  118 
Cal.  11,  60  Pac.  23,  that  the  assignee  could 
maintain  the  action.  The  statute  was  ameniled 
in  1!>11  (Stats.  1911.  p.  441).  probably  because 
of  thin  decision,  making  the  section  applicable 
to  assignees  of  persons  doing  business  as  part- 
ners contrary  to  the  provisions  of  the  article, 
which  was  not  the  case  prior  to  the  amendment, 
Spption  2408,  Civ.  C<v'p.  PenHleton  v.  Cline.  85 
Cal,  142.  24  I'ac.  650.  and  Mclean  v.  Crow, 
RS  Cal.  644.  2ft  Pac.  506.  are  cited  by  appel- 
lants. In  the  Pendleton  Case  it  was  held  that 
the  firm  name  of  Pendleton  &  Willinms  was  not 
fictitious,  and  that  'it  was  true  as  far  as  it 
went.'  and  fell  short  only  in  not  showing  the 
full  names  of  all  the  partners ;  that  the  reason 
underlying  the  statute  for  all  pract'*^!  purposes 
'is  satisfied  by  information  as  to  the  surnames 
of  the  partners.*  McLean  v.  Crow  followed  this 
rule. 

"In  the  case  of  Axe  t.  Tnlbert.  179  Mich. 

i^,  146  N.  W.  418,  a  contract  was  enteral  into 
in  which  'Wm.  Ajte  &  Son'  were  mentione*!  'as 
party  of  the  second  part.'  the  contract  relating 
to  an  option  given  second  party  to  purdiase  cer* 
tain  land.  The  action  was  brought  by  *Wm. 
Axe  and  another,  partners  as  Wm.  Axe  &  Son.' 
It  was  urged  as  a  defense  'that  plaintifTs  had 
no  standing  in  court  for  the  reason  they  do  not 
show  that  they  had  filed  with  the  county  clerk 
a  proper  certificate  setting  forth  the  names  of 
the  membprs  of  the  firm  in  compliance  with  Act 
No.  101.  Pub.  Acts  1007,'  It  appeared  that  'no 
mention  was  made  of  this  defense  in  the  plea 
and  notice  filed.'  This,  under  our  decisirais, 
wouhl  have  been  snfllcient  to  justify  the  court 
in  disregarding  the  defense,  for  it  has  been  held 
that  the  failure  to  file  the  required  certificate 
must  be  taken  advantage  of.  as  matter  of  de- 
fense, by  answer  or  plea  in  abatement,  and  will 
otherwise  be  deemed  waived.  Phillips  v.  Gold- 
tree.  74  Cal.  151.  13  Pac.  31.S.  I't  Pac.  451; 
Carlock  v.  Cagnacci,  88  Cal.  600.  26  Pac.  597. 
It  was  not  necessary  to  the  decision  in  the  Axe 
Case  that  the  statute  shotdd  be  construed  ss 
it  wa&  The  court,  however,  stated  that  the 
firm  name  was  not  'an  asmimed  or  fictitious 
name  in  contemplation  of  the  statute.  •  •  • 
It  gives  the  full  name  of  the  bead  of  the  firm, 
and  T'lainly  discloses  the  identity  of  the  other 
member.  Persons  doing  business  with  the  firm 
would  be  advised  who  the  members  were  and 
whom  to  hold  responsible.'  The  court  cites, 
among  others,  the  cases  in  85  and  88  Cat.  so- 
pra,  which,  as  has  been  shown,  are  quite  differ- 
ent from  the  Axe  Case,  for  there  the  surnames 
of  all  the  partners  were  given.  The  statute  in 
the  Axe  Case  Is  not  before  us,  and  it  may  refer 
to  'an  assumed  or  fictitious  name.'  Our  statute 
deals,  not  only  with  fictitious  names,  but  refers 
also  to  a  name  which  does  not  'show  the  names 
of  all  the  persons  interested  as  partners.' 

"We  cannot  accept  the  reasoning  in  the  Axe 
Case.  The  name  P.  H.  Murphy  ft  Son  may  not 
be  fictitious  in  the  sense  of  the  statute,  nor  is 
it  claimed  so  to  he  by  respondents.  What  they 
claim  is  that  'the  designation  does  not  show  the 
name  of  E.  W.  Murphy.'  There  were  other  sons 
of  P.  H.  Murpliy  besides  E.  W^  the  partner. 
Respondents  in  their  brief  say:  'The  word  "son" 
may  have  been  a  family  name.  There  is  a  well 
known  text-bo(A  written  by  a  lawyer  named 
Son,  "Son  on  Corporations.  In  the  San  Fran- 
cisco directory  we  find  the  firm  name  "Kings- 
ley  &  Sou,"  a  firm  composed  of  Ampro  A.  Kings- 
ley  and  Kmma  Son.  The  most  that  can  be  said 
of  the  name  of  P.  H.  Murphy  ft  Son  is  thst  it 
suggests  the  probability  that  the  partner  refer- 
red to  as  Son  bears  the  same  name  as  the  part- 
ner referred  to  as  Murphy.  But  the  designation 
does  not  show  the  name  of  Murphy  more  than 
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once,  wheresi  the  statute  requires  it  to  show 
the  name  of  Murphy  twice  in  order  to  comply 
with  section  24(>6.  It  seems  to  us  our  Sii|ireme 
Court  went  as  far  as  we  should  no,  without  frit- 
teriDK  away  tlie  statute,  in  holding,  as  it  did  in 
Pendleton  v.  Cline  and  Mclean  v.  Crow,  supra, 
that  where  the  surnames  appear  the  full  names 
are  not  required.  Here,  however,  we  are  nstied 
to  bold  that  '^ou'  in  the  desixnation  of  the  firm 
not  only  means  Murphy,  but  a  particular  son 
of  P.  H.  Murphy,  to  wit.  E.  W.  Murpby,  where- 
as in  fnet  he  lind  two  other  sona  The-  desifcna- 
tion  of  P.  11.  Murpby  4  Son,  it  is  true,  as  was 
■aid  in  the  Axe  Cuse,  'gives  the  full  name  of  the 
head  of  the  firm.'  but  It  does  not  'plainly  or  at 
'  all  disdoM  tbe  name  of  the  other  member,'  as 
was  held  in  that  caae.  It  is  not  suJlicieat  to 
identify  the  head  of  the  firm  alone.  The  statute 
expressly  says,  where  the  business  is  cnnducte<l 
under  'a  designation  not  lowing  the  names  of 
the  persons  interested  as  partners  in  such  busi- 
ness,' the  certificate  must  be  filed.  We  ciin.  in 
applying  the  statute,  sec  no  difference  between 
the  designation  'Abrams  Bros.'  (North  v.  Moore, 
supra),  and  the  designation  *P.  U.  Murphy  ft 
Son.*  The  identity  of  the  partner*  or  partner 
is  not  shown  in  either  case. 

"Defendonts  in  their  answer  alleged  that  P. 
H.  Murphy  and  E.  W.  Murphy  were  a  partner- 
■bip  transacting  business  in  this  state  under  a 
dexignation  not  showing  tbe  names  of  tbe  per- 
•OD8  interested  as  partners  in  such  business,  to 
wit:  I'nder  the  designation  of  'P.  H.  Murphy 
^  Son.*  and  further  alleging  'that  a  certificate 
stating  the  names  in  full  of  all  the  members  of 
such  partnership  and  their  places  of  residence 
waa  never  filed  with  tlio  clerlt  of  tbe  county,' 
«tc.  Tbis  answer  was  filed  long  before  the 
trial.  At  the  trial,  and  after  tbe  evidence  bad 
been  given  ui)on  the  question,  counsel  'request- 
ed the  court,  in  the  event  that  the  court  should 
decide  that  plaintiffs  were  such  a  partnersbip  as 
would  be  included  under  section  2466  of  the 
Civil  Code,  that  a  continuance  be  granted  in 
the  trial  for  the  purpose  of  permitting  plaintiffs 
P.  H.  Murphy  and  K.  W.  Murpby  to  comply 
with  the  proviKions  of  sections  2406  and  2468 
of  the  Civil  Code  by  filing  tbe  certificate  requir- 
ed and  publishing  tbe  same,  and  that  the  trial 
of  tbe  actinn  thereupon  proceed.'  It  i»  now  urg- 
ed that  the  court  erred  in  not  complying  with 
this  request.  Whether  tbe  court,  against  de- 
fendants' objectinii,  at  this  stage  of  tbe  trial 
could  have  granted  sucb  request  we  do  not  de- 
cide, but  that  it  was  a  matter  within  its  dis- 
cretion we  have  no  doubt:  and  we  cnnnot  say 
that  its  discretion  woa  abused.    We  think  the 

Elaintiffs  could  not  maintain  the  action,  and 
ence  it  Is  not  necessary  to  discuss  the  second 
ground  urged  in  support  of  the  judgment. 

"The  William  A.  Fagan  Claim. 

**rhe  court  found  'that  tbe  plaintiff  William  A. 
Figan  was  a  person  transacting  business  in  the 
state  of  California  uniier  a  fictitious  name,  to 
wit,  the  name  nf  Panuma  Electric  Company, 
and  that  tlie  said  plaintiff  never  filed  in  the 
office  of  the  county  clerk  •  *  •  a  certificate 
Btnting  the  name  in  full  and  the  place  of  resi- 
dence of  Raid  William  A.  Fagno,  who  was  then 
and  there  a  person  transricting  business  under 
said  fictitioas  name  of  Panama  Klectric  Com- 
pany, and  never  nuhliabed  surh  certificate  in 
«ny  newspaper.  iTjat  the  contract  and  trans- 
actions upon  which  the  plaintiff  William  A. 
Fagan  based  his  complaint  in  tbe  said  action 
No.  47202  were  in  fact  contracts  made  between 
the  plaintiff  William  A.  Fugnn,  doing  business 
under  the  fictitious  name  of  Panama  Klectrio 
Company  with  the  defendant.  Felix  Marcuse  (the 
contractor),  and  were  in  fact  tronsactions  had 
by  tbe  said  plaintiff  under  the  said  fictitious 
name,  and  for  that  reaaon  the  said  William  A. 
Fngan  cannot  maintain  any  action  on  said  con- 
tract or  transactions.' 

"It  appealed  t)iat  Henry  Walter  and  H.  W. 


I  B.  Taylor  flletl  and  published  a  certificate  in 
I, which  they  stated  that  they  were  partners  doing 
'  business  under  the  firm  name  of  Panama  Elec- 
j  trie  Company,  and  that  Walter  and  Taylor  were 
I  the  only  members  of  the  firm.  Fnzan  explained 
I  in  bis  testimony  the  reason  for  this  being  done 
as  follows:  The  reason  Mr.  Taylor  and  Mr. 
Waiter  became  members  of  the  r'annma  Electric 
Company  is  this:  I  am  a  member  of  local  No. 
6  of  the  Electrical  Worl[ers,  and  therefore  can- 
not work  on  contracts.  I  asked  Taylor  and 
Walter  if  T  miEht  use  their  names,  thus  ollowing 
me  to  work  on  contracts,  and  they  said  I  could 
without  givinz  them  any  comnensation.'  Fag.nn 
testified  further:  'O.  What  interest  did  tbo 
Panama  Electric  Company  have  in  the  contract 
in  question?  A.  All  interest.  Q.  What  are  the 
farts  of  the  relation  between  yourself  and  the 
Panama  Electric  Company  with  reference  to 
this  particular  contrnct  itnd  the  work  done?  A. 
I  own  the  Pannmn  Elertric  Company:  In  fact 
the  Panama  Electric  Company  is  William  A, 
,  Fagan.  '  •  •  Q.  Had  tbe  Panama  Electric 
i  Company  received  any  compeusntiun  or  any 
amount  for  the  work  done  on  that  building?  A. 
Tbe  Panama  Flectric  Company  reeeived  WOO 
on  flfvviijnt  of  the  work  done  on  that  building. 
Q.  When  I  state  Panama  Electric  Company 
1  mean  Taylor  and  Walter.  A.  Tliey  have 
earned  nothing.  I  received  $.?00.  Total  nmount 
I  claimed  is  $600.50.  Balance  of  7350.50  has 
not  been  paid.'  On  cross-examination  he  testi- 
fied: 'Q.  Mr.  Fagan,  as  I  understand  you.  dur- 
ing the  time  the  Waldmann  building  waa  be- 
ing put  up  j'ou  were  doing  business  as  a  con- 
tractor under  tbe  name  of  i'ttnama  Klectric 
Company.  You  had  no  partners?  A.  Legally  I 
think  I  bad.  Q.  Did  you  divide  the  profits?  A. 
No.  Q.  Did  you  divide  tbe  expenses?  A.  Na 
Q.  Between  you  and  them  the  understanding 
was  that  it  was  only  their  names  that  were  to 
he  used,  and  that  all  losses  were'  to  be  borne 
by  you  and  you  were  to  get  all  tbe  profits?  A. 
Tes.  Taylor  and  Walter  bad  no  financial  In- 
■terest  in  the  Panama  Electric  Company;  did 
no  work  and  had  no  work  to  be  done;  purchas- 
ed no  materials  and  supplied  no  materials;  all 
done  by  me  alone.' 

"As  set  forth  in  tbe  complaint  tbe  order  given 
by  the  contractor,  Marcuse.  under  which  the 
work  wos  done  was  as  follows:  "San  Francisco, 
Cal.,  May  3,  1012.  Panama  Electric  Co..  420- 
24tb  Avenue.  San  Francisco— Oentlemen :  Tou 
can  go  abend  with  electric  wiring  at  Golden 
Gate  and  Pierce  at  $012.00  as  arranged  today. 
Puildinc  will  )>e  ready  in  about  ten  days.  Yours 
truly.  Felix  Marcuse.' 

"We  quote  from  appellant's  brief:  The  con- 
tention of  appellant  is  that  the  contract  was 
entered  into  by  Panama  Klectric  Company  as 
the  agent  of  William  A.  Fagnn,  althnuph  the 
work  was  actually  performed  by  Wi Ilium  A. 
Fngan.  and  that  it  was  not  necessary  fur  said 
William  A  Fagan  to  file  such  certificate  as  re- 
quired by  the  provisions  of  sections  :*-l(i(>-24li8 
of  the  Civil  Code,  in  order  to  maintain  this 
action.  •  •  •  If  H.  W.  B.  Taylor  ami  Henry 
Walter  were  willing  to  enter  into  contracts  for 
William  A.  Fngan  In  order  to  permit  plaintiff 
Fngan  to  carry  on  business,  they  are  the  per- 
sons to  complain,  and  not  dcffndnnts  herein. 
The  defendants  were  not  injured  in  any  man- 
ner by  the  agrcrraent  entered  into  between 
Faffan  and  H.  W,  B,  Taylor  and  Henry  Walter.' 

"We  cannot  accede  to  this  view  of  Fagan'* 
relation  to  the  Panama  Electric  Company.  He 
testified  that  he  and  the  company  were  identi- 
cal; that  be  is  the  company.  If  be  waa  the 
company  how  could  it  be  bis  agent  in  a  legal 
sense,  i.  e.,  a  distinct  and  separate  entity,  acting 
for  him  and  in  his  stead?  We  understand  the 
statute  to  require,  not  only  that  the  names  of 
the  persons  comprising  tbe  fictitious  portnership 
must  he  stated,  but  tnithfully  stated.  A  person 
sbould  not  be  permitted  to  do  liusiness  under 
a  fictitious  name  and  bo  protected  bj  a  oer^ 
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tificate  that  falsely  reprcseots  the  names  of 
the  partners  to  be  some  other  persons.  The  very 
object  of  the  statute  would  be  thwarted  it  such 
evasion  of  the  statute  were  counteoaDced.  The 
court  found,  and  it  is  not  disputed,  that  Taylor 
HDd  Walter  had  Qothine  to  do  with  the  con- 
tract or  the  building.  If  they  represented  the 
Panama  Electric  Company,  it  was  a  false  as 
well  as  fictitious  company.  The  real  and  true 
Panama  Electric  Company  waa  Fagau,  and  as 
he  filed  no  certificate  he  cannot  maintain  the 
action." 

Pope  &  Talbot  Claim. 

Regarding  the  claim  of  Pope  &  Talliot  a 
new  question  arises,  but  It  is  one  in  the  solu- 
tion of  which  we  are  aided  by  a  decision  of 
this  court  Riven  sinre  this  matter  was  dis- 
cussed by  the  District  Court  of  Appeal.  The 
essential  facts  aud  the  question  to  be  decided 
ore  well  set  forth  by  the  District  Court  of 
Appeal,  and  we  adopt  that  part  of  the  opin- 
ion as  foUows: 

"Pope  &  Talbot  filed  two  claims  of  lien,  the 
first  on  November  9,  1912;  the  second  on  De-- 
cembcr  27,  1912.  Both  claims  were  sullicieDt 
in  form  and  substantially  identical.  ■  Plaintiff 
failed  to  foreclose  the  lirst  claim  of  Hen,  but 
brought  an  action  to  fur«clo8e  tho  second  lien 
on  March  14,  1013,  within  90  days  after  the 
filing  of  the  second  claim  of  lien.  The  court 
found  that,  on  October  17.  the  owners  'be- 

gan to  occupy  and  use  the  said  building  and 
entered  into  the  occupation  and  use  of  the  said 
building  on  the  last-mentioned  date,  and  that 
such  occupation  and  use  of  tbe  naid  building  by 
the  defendants  (the  owners)  continued  ever  since 
said  last-mentioned  date;  that  tbe  aaid  occupa- 
tion and  use  *  •  *  has  been  open,  notorious 
aud  continuous;  •  •  •  that  none  of  the  ma- 
terials referred  to  in  any  of  the  said  complaints 
and  no  part  of  the  labor  therein  referred  to 
were  furnished  after  tbe  17th  day  of  October. 
1912;  that  on  the  2eth  day  of  October,  1912,  all 
labor  uiion  the  said  contract  between  the  de- 
fendants (the  owners)  and  the  said  defendant 
Marcuse  (contractor)  ceased,  and  that  no  labor 
upon  tbe  last-mentioned  'contract  or  upon  the 
lut-mentioucd  building  has  been  performed  since 
the  last-mentioned  date;  that  at  the  time  when 
the  said  labor  ceased  the  last-mentioned  con- 
tract was  not  completed,  and  never  was  com- 

ftlcted;  that  within  40  days  after  cessation  of 
abor  upon  tbe  i^aid  contract,  to  wit.  on  the 
30th  ^ay  of  November,  1012,  the  defcudants 
(owners)  filed  for  record  in  the  office  of  tlie  saiil 
recorder  a  notice  setting  forth  the  date  on  which 
fluch  cessation  of  labor  occurred,  to  wit,  the 
2tlth  day  of  October,  1912,  together  with  their 
names  and  tbe  nature  of  their  title  and  a  de- 
scription of  the  property  sudicient  for  identifica- 
tion, to  wit,  tbe  property  referred  to  in  tbo 
said  complaints;  that  tbe  said  notice  was  veri- 
fied by  the  defendants  (owners).' 

"Tbe  court  found  that:  'The  claim  of  lien  filed 
by  the  said  plaintiff.  Pope  &  Talbot,  for  recorda- 
tion the  9th  day  of  November,  1912,  was  in  all  re- 
spects valid,  but  that  the  action  to  foreclose 
the  lien  of  said  Pope  &  Talbot  was  commenced 
on  the  14th  day  of  March,  1913,  more  than  90 
days  after  tbe  said  claim  of  lien  was  filed  on 
the  9th  day  of  November.  1912.'  The  court 
also  found  that  Pope  &  Talbot  filed  another 
claim  of  lien  'for  the  same  demand  as  that  for 
which  the  said  claim  of  lien  on  the  9th  day  of 
November,  1912,  •  •  •  and  waa  precisely 
similar  to  that  filed  on  tbe  9th  day  of  Novem- 
ber 1912,'  except  that  it  set  forth  that  defend- 
ants [the  owners]  had,  on  November  30.  1912, 
filed  a  notice  of  cessation  of  labor  upon  tho  said 
boilding,  and  except  one  or  two  other  state- 
ments not  necessary  to  be  stated.    The  court 


further  found  that  the  cause  of  action  of  Pope 
&  Talbot  'is  barred  by  the  provisions  of  sec- 
tion 1190  of  the  Code  of  OivU  Procedure.' 

"Appellants  contend  that,  tbe  owners  faaviuff 
recorded  a  notice  of  the  cessation  of  labor  show- 
ing, among  other  facts,  that  the  contractor  had. 
on  tbe  26th  day  of  October,  1912,  abandoned 
tho  contract,  this  notice  gave  appellant  the 
right  to  file  a  second  claim  of  lien,  and  that  re- 
spondents are  estopped  from  questioning  tbe 
validity  of  the  second  claim  of  lien.  Defend- 
ants contend  that  *bv  filing  their  claim  of  lien 
npou  November  9,  1912,  Pope  &  Talbot  perfect- 
ed their  lien,  and  that  tbeir  time  to  foreclose 
commenceil  then  to  run.  They  could  not,  by 
tiling  a  second  claim  on  tbe  27th  day  of  De- 
cember, 1913,  extend  by  48  tho  90-day  period 
which  the  law  gave  them  in  wbi(4i  to  commence 
their  action  of  foreclosure.  Their  lien,  and 
their  only  lien,  is  therefore  barred  by  the  stat- 
ute  of  limitations,  and  is  not  saved  by  tbe  fact 
that  a  second  claim  of  lien  was  thereafter  filed  * 

"Plaintiffs  now  contend  that  defendants,  the 
owners,  *aro  estopped  from  ouestioning  the  va- 
liiUty  of  the  second  claim  of  lien,  as  the  defend- 
ants are  necessarily  barred,  by  their  voluotary 
act  in  recording  a  notice  of  cessation.' " 

It  is  true  that,  as  Mr.  Phillips  says  In  bis 
work  on  Mechanics'  Liens: 

"Where  the  law  allows  90  days  for  filing  a 
lien,  and  90  days  after  filing  in  which  to  brins 
suit,  and  a  good  lien  is  filed,  tbe  second  90  days 
begins  to  run,  and  the  time  cannot  be  extended 
by  amending  or  filing  a  new  Hen,  though  within 
the  original  90  days."  PhiUips  on  Mechanics' 
Liens,  S  323. 

The  text  is  supported  by  Battle  v.  McAr^ 
tliiir  (C.  C.)  49  Fed.  715,  and  Mulloy  v. 
Lawrence,  31  Mo.  583,  Is  also  to  the  same 
effect.  In  both  of  these  cases  the  courts  were 
construing  a  statute  of  the  state  of  Missouri 
which  gives  to  a  railroad  contractor  a  lien 
which  must  be  filed  within  90  days  next  after 
the  completion  of  the  work.  It  was  properb' 
held  that  the  filing  of  <me  lien  under  tho 
Missouri  statute  set  In  motl(»i  the  statute  of 
limitations,  and  tliat  unless  suit  was  iHVUgbt 
within  90  days  thereafter  tbe  lieu  ceased  to 
exist  by  tbe  express  provisions  of  the  law. 
But  in  California  we  bare  a  very  different 
statute  which  must  be  carefully  examined  la 
connection  with  the  facts  here  presented. 
That  is  section  1187,  Code  of  CItU  Procedure, 
which  In  part,  Is  as  follows: 

"Every  original  contractor,  claiming  tho  bene- 
fit of  this  chapter,  within  sixty  days  after  tbe 
completion  of  his  contract,  and  every  person 
save  the  original  contractor  claiming  the  bene- 
fit of  this  chapter,  within  thirty  days  after  be 
has  ceased  to  labor  or  has  ceat<ed  to  furnish  ma- 
terials, or  both ;  or  at  bis  option,  within  thirty 
days  after  the  completion  of  the  original  con- 
tract, if  any,  under  which  he  was  employed, 
must  file  for  record  with  the  cotmty  recorder 
of  tbe  county  or  city  and  coun^  In  which  such 
property  or  somo  part  thereof  is  situated,  a 
claim  of  lien.  •  •  •  In  all  cases  any  of  the 
following  sfaall  be  deemed  equivalent  to  a  com- 
pletioD  for  all  the  purposes  of  this  chapter: 
The  occupation  or  use  of  a  building,  improve- 
ment, or  structure,  by  tho  owner,  or  his  rep- 
resentative; or  the  acceptance  by  said  owner 
or  said  agent,  of  said  building,  improvement,  or 
structure,  or  cessation  from  labor  for  thirtj- 
days  upun  any  contract  or  upon  any  building, 
improvement  or  structure  or  the  alteration,  ad- 
dition to,  or  repair  thwwof;  tbe  filing  of  the 
notice  hereinafter  provided  for.  Hie  owner  may 
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within  ten  days  after  completioii  of  anj  con- 
tnct,  or  within  forty  days  after  cessation  from 
labor  thereon,  Ble  for  record  in  the  office  of 
the  county  recorder  of  the  county  where  the 
property  is  situate,  a  notice  setting  forth  the 
date  when  the  same  was  completed,  or  on  which 
cessation  from  labor  occurred.  *  *  *  In  case 
such  notice  be  not  bo  filed  then  the  said  owner 
and  all  persons  deroigninK  title  from  or  clnim- 
ing  any  interest  through  him  shall  be  estopped 
in  any  proceedings  for  the  foreclosure  of  any 
Uen  provided  tor  in  this  chapter  from  maintain- 
ing anjr  defense  therein  based  on  the  ground 
that  said  lien  was  not  filed  within  the  time  pro- 
Tided  in  this  chapter;  provided,  that  all  claims 
of  lien  must  be  filed  within  ninety  days  after  the 
completion  of  any  building,  improvement  or 
structure,  or  the  alteration,  addition  or  repair 
thereto." 

In  the  recent  case  of  Hughes  Manufactur- 
ing ft  Lumber  Co.  v.  Hathaway,  101  Pac. 
1159,  In  which  a  petition  for  rehearing  was 
denied  on  January  15,  1917,  the  court  decid- 
ed, after  a  review  of  said  section  1187,  Code 
of  Civil  Procedure,  that  a  claim  Qled  within 
30  days  after  formal  notice  of  completion  by 
the  owner  (and,  of  course,  the  same  rule 
would  apply  where  notice  of  cessation  from 
woric  was  given)  might  be  foreclosed  as  If 
filed  within  30  days  after  the  actual  comple- 
tion of  the  building  (and,  of  coarse,  the 
same  principle  Is  applicable  In  a  case  where 
the  contractor  had  ceased  to  perform  work 
and  the  statutory  notice  bad  been  given). 
There  were  not  successive  Ilena  filed  In  that 
case,  as  here,  one  prior  and  one  subsequent 
to  the  owner's  notice  of  completltm,  but  the 
purpose  and  spirit  of  the  statute  were  re- 
viewed by  Mr.  Justice  Shaw,  in  part,  as  fol- 
lows: 

"The  10  days  allowed  for  filing  the  notice 
of  completion  of  such  a  contract  begins  to  run 
at  the  time  of  its  actual  completion  by  the  con- 
tractor. The  lien  claimant  for  materials  fur- 
nished or  labor  done  under  such  contract  may 
not  know  the  time  of  actual  completion  thereof, 
and  the  statute  intends  that  be  need  not  inquire 
diligcntiy  concerning  it,  He  may  watch  the 
files  of  the  county  recorder  and  rely  on  the  filing 
of  the  notice  of  completion,  which,  for  the  pur- 
pose of  his  time  to  file  his  claim  of  lien,  is 
deemed  to  be  the  equivalent  <^  the  completion 
Ot  the  original  contract  under  which  he  aaima, 
and  be  may  then  file  bis  claim  within  30  days 
after  the  filing  of  such  notice. 

"If  no  notice  of  completion  is  filed,  the  claim- 
ant is  only  required  to  see  that  his  claim  is 
filed  before  the  expiration  of  the  period  of  90 
days  after  the  cMupIetion  of  the  buildioi;,  that 
is,  of  the  building  as  a  wbole^  as  provided  in  the 
last  clause  of  the  section.  If  his  claim  is  filed 
within  that  period  and  also  within  30  days  aft- 
er the  filing  of  the  notice  of  completion  of  the 
contract  under  which  he  claims,  he  may  rest 
secure 'that  it  is  filed  in  time.  If  be  files  .the 
claim  within  90  days  after  completion  of  the 
building,  and  the  owner  fails  to  nie  a  notice  of 
the  completion  of  the  original  contract  under 
which  the  lien  is  claimed,  within  10  days  aftor 
its  actual  completion  or  40  days  after  cessation 
of  labor  thereon,  the  claimant  may  rely  on  the 
estoppel  created  by  the  statute  to  prevent  tbo 
owner  from  disrating  the  timely  filing  of  the 
action." 

[2]  The  statute  gives  several  starting  points 
for  the  filing  of  the  mechanic's  or  material- 
man's notice  of  lien,  any  one  of  wUch  may 


be  equU*Blent  to  "a  completion" — not  the 
completion — of  the  building.  Unless  the 
period  is  lessened  by  the  owner's  act  in  giv- 
ing the  formal  notice,  provided  by  the  stat- 
ute, of  completion  or  cessation  from  the 
work,  he  Is  estopped  to  deny  its  timeliness 
if  It  be  filed  within  90  days  of  completion 
or  abandonment.  If  Pope  &  Talbot  had 
chosen  to  refrain  from  filing  any  claim  at 
all  until  after  the  owner's  act  of  giving  no- 
tice of  cessation  from  work,  undoubtedly  the 
claim  of  December  27th  would  have  been 
entirely  available,  and  the  owner  might  not 
complain.  How,  then.  Is  he  Injured  by  the 
abandonment  of  the  original  claim  and  the 
filing  of  a  new  one  timed  by  bis  own  act 
which  by  the  statute  Is  made  "equivalent  to 
a  completion"?  We  can  discover  nothing 
operathig  to  his  detriment  The  firat  claim 
of  lien  was  not  available  against  him  at  the 
time  of  the  suit  because  of  the  limitation  of 
section  1190  of  the  Code  of  Civil  Procedure, 
but  even  if  it  had  been,  no  court  would  permit 
two  recoveries  for  the  same  Items.  Under 
the  statute  a  Uoi  claimant  may  select  any 
one  of  serexal  times  as  "equivalent  to  a 
completion.**  It  Is  our  (^inira  that  these 
periods  are  not  each  exclusive  of  all  of 
tbe  others,  or  that  action  by  the  lien  claim- 
ant measured  fr<»n  one  period,  forechwra 
him  firom  all  resort  to  the  other  rights  to 
which  be  may  be  mtltled  under  section  1187. 
Nor  do  we  conclude  that  because  be  has  filed 
bis  claim  within  SO  days  of  actual  comple- 
tion or  abandonment  of  work  on  the  build- 
ing be  has  InexoraUy  set  in  motion  tbe  limit- 
ing restraint  of  section  1190,  Code  of  Civil 
Procedure,  against  all  of  bis  rights.  Rather 
do  we  regard  eadi  of  those  times  and  circum- 
stances "equivalent  to  a  completion"  as  set- 
ting in  motion  a  new  period  for  the  filing  of 
a  claim,  and  that  tbe  Umltatlon  expressed  in 
section  1190  applies  to  each  of  swA  claims  aa 
such,  and  not  to  all  rights  wblcb  the  claimant 
may  possibly  enjoy  nnder  any  one  of  them. 

The  Judgment  Is  affirmed  as  to  all  appel- 
lants except  P<ipe  &  Talbot  As  to  that  cor- 
poration, plalnttff  and  appellant,  it  is  re- 
versed. 

We  cbncur:  SHAW,  J.;  HENSHAW,  J.; 

LOltlGAN,  J. 

ANGELTX)Tri,  C.  J.  I  concur  in  the  opin- 
ion and  Judgment,  In  so  far  as  the  affirm- 
ance as  to  all  the  appellants  except  Pope  & 
Talbot  is  concerned. 

I  dissent  from  that  portion  of  our  judgment 
which  reverses  the  judgment  of  the  supe- 
rior court  as  to  appellant  Pope  &  Talbot  It 
seems  clear  to  me  that,  upon  the  facts  stated 
In  tbe  opinion  as  to  tbe  claim  of  such  appel- 
lant, the  sui)erlor  court  correctly  held  that 
the  cause  of  action  for  enforcement  of  the 
lien  was  barred  by  the  provision  of  section 
1190,  Code  of  Civil  Procedure.  The  Hen  of 
that  claimant  was  folly  perfected  by  the  first 
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flllng,  that  of  NoTembcr  9,  1912,  and,  by 
express  provIsioD  of  the  section,  tbe  property 
snbject  thereto  was  absolutely  freed  there- 
from by  the  failure  to  commence  enforcement 
proceedings  In  the  proper  court  within  90 
days  thereafter.  That  our  statute,  as  held 
In  Hushes  Mfg.,  etc.,  Co.  v.  Hathaway,  161 
Paa  1159,  authorizes  a  Jlen  claimant  to  se- 
lect any  one  of  several  events  as  equivalent 
to  the  completion,  within  a  certain  time  from 
which  he  must  perfoct  his  lien  by  flllng  bis 
claim,  appears  to  me  to  be  altosether  Im- 
material to  the  question  here  Involved.  Of 
course,  as  there  held,  he  mny  select,  at  bin 
option,  any  one  of  the  events  so  prescribed. 
Hut  he  has  only  one  Hen.  And  when,  what- 
ever selection  ns  to  date  of  completion  he 
mny  tnalte,  he  has  perfected  thnt  Hen  by  the 
filing  of  a  proper  claim,  the  statute  (section 
llfX).  Code  Civ.  ProO  begins  to  run  against 
the  lien  Itself,  rendering  it  Inefrectunl  for  any 
purpose  at  tbe  expiration  of  90  dH.vs  In  the 
event  that  no  actlau  la  Instituted  within 
that  time  for  Its  enforcement 

STX)SS.  J.  I  agree  with  the  views  ex- 
pressed by  the  Chief  Justice  relative  to  the 
claim  of  Pope  &  Talbot 

I  wish  to  express,  (n  addition,  my  dissent 
from  the  court's  decision  on  the  claim  of  P. 
H.  Murphy  A  Son.  In  my  judgment,  tbe  firm 
name  "P.  H.  Murphy  and  Son*'  showed  "the 
names  of  the  persons  IntetMted  ns  partners," 
within  the  fair  meaning  of  section  24C6  of 
the  Civil  Code.  I  see  no  good  reason  for 
glTlne  the  section  the  strict  Interpretation 
adopted  h.T  the  court  Anyone  dealing  with 
a  firm  called  '*P.  H.  Murphy  &  Son"  wonld 
naturally  assume  {as  was  the  fact  here) 
that  the  tirm  was  composed  of  two  men 
named  Morphy,  P.  H.  Murphy  being  thfe 
father,  and  tbe  other  member  bis  son.  This 
assumption  wonld  be  correct  In  all  but  very 
unusual  eases.  Tbe  partnership  designation, 
therefore,  disclosed  the  surnames  of  the  part- 
ners, and  this,  we  have  held,  is  sufndent. 
Pendleton  Cllne,  89  Cal.  142.  24  Pac.  659; 
McLean  v.  Grow,  88  C&l.  eH,  26  PftC.  fi06. 

(33  Cal.  Ar>p.  am 

MAYBURT  RANCH  CO.  t.  DEVENNEY. 
(Civ.  1823.) 

(District  Oourt  of  Appeal.  Second  District,  Cali- 
fornia.   May  7,  1917.) 

Pbtncipal  ano  Aoewt  «=>1  0.3(121— Implied 

AU'IIOBITT— PUBCItASK  OF  ReAL  ICSTATE, 

Where  aa  8?ent  is  outliorizcd  to  use  his  prin- 
cipal's check  to  bind  a  bargain  for  purchase  of 
land  by  him.  purchaser  may  assume  that  apcnt 
possesses  authority  to  make  contrnrt  for  the  pi^r- 
chnse  of  load,  which  does  not  entitle  his  prin- 
cipal to  a  deed  and  a  ahowine  of  clenr  title  until 
the  full  amount  of  the  purchase  price  has  been 
pnid,  and  is  not  put  upon  notice  of  any  limita- 
tion on  bis  authority. 

[Ed.  Note.— For  other  cases,  sse  Principal  and 
A«ent.  Cent  Dig.  f  290.] 


Appeal  from  Superior  Court,  Orange  Coun- 
ty;  W.  H.  Thomas.  Judge. 

Action  by  the  Mayhury  Ranch  Company 
against  William  Devenney,  substituted  for 
Orange  County  TlUe  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

A.  li.  Rowland  and  R.  S.  Parker,  both  of 
Pasadena,  for  apiicllant  Winiams  &  Rutan, 
of  Santa  Ana,  for  respondent 

JAMKS.  J.  PlaintiCr  appeals  from  a  Judg- 
ment adverse  to  It  and  from  an  order  deny- 
ing a  motion  for  new  trial.  The  suit  was 
brought  against  the  defendant  corporation 
to  recover  the  sum  of  $500  as  money  alleged 
I  to  have  been  received  from  and  for  the  use  of 
the  plaintiff.  Tlie  defendant  being  an  escrow- 
holder,  William  Devenney  was  substituted  in 
its  place,  ujion  the  defendant  paying  into 
court  the  amount  of  money  Involved  In  the 
controversy.  The  ease  proceeded  to  trial  as 
against  Devenney,  who  is  resimndent  herein. 

I'rlor  to  October,  1913,  one  Cook  was  a  per» 
son  wet]  known  to  the  ptnlntltf  corporation ; 
he  had  served  in  their  employ  as  snperlntend- 
ent  of  ranch  properties,  and  on  one  occasl<Ki 
had  acted  as  agent  In  the  sale  of  40  acres  of 
land  belonging  to  the  plalntllT.  Devenney 
controlled  In  some  quality  of  ownership  1S9 
acres  of  land  locattJd  in  the  county  of  Orange, 
which  was  considered  to  be  suitable  for  the 
growing  of  sugar  beets.  The  philntlfT  com- 
l>any  desired  to  acquire  this  laud,  and  were 
told  by  Cook  tliat  he  could  secure  It  at  a 
price  of  $300  per  acre.  The  president  and 
vice  president  of  the  plaintiff  corporation  had 
visited  and  viewed  the  land  and  were  sntia- 
fled  with  It  On  about  the  13th  of  Octot>er, 
1013,  tbe  vice  president  of  the  plaintiff  com- 
pany delivered  to  Cook,  on  behalf  of  the  com- 
pany, his  personal  check  for  the  sum  of 
$000.  with  direction  to  Cook  to  use  the  mon- 
ey to  bind  tbe  bargain  on  tbe  purchase  of 
the  property  mentioned ;  the  direction  being, 
however,  that  this  money  was  to  be  paid  Into 
the  Orange  County  Title  Company  in  escrow, 
pending  tbe  bringing  down  of  the  title  and 
the  making  of  a  contract  of  purchase.  Cook 
followed  tliedlroctiuu  given  him,  and  deposit- 
ed the  money  with  the  title  company,  and  se- 
cured a  contract  from  Dereimey  and  per- 
sons Interested  with  hlra.  which  contract  waa 
drawn  by  tbe  escrow  officer  of  the  title  compa- 
ny. The  contract  so  drawn  provided  for  an 
Initial  payment  of  $7,000  to  be  made,  the  $S00 
being  a  part  thereof,  tbe  remaining  t9£00  to 
be  paid  within  20  days:  and  thereafter  the 
balance  of  Uie  purchase  pilce  was  to  be  paid 
at  the  rate  of  $5,000  per  year,  with  interest 
The  contract  did  not  in  terms  entitle  the  ven- 
dee to  a  deed  and  a  diowing  of  dear  title 
untit  the  full  amount  of  the  purchase  price 
had  been  pafd.  The  plaintiff,  through  Its  ot- 
ficers,  after  the  deposit  had  been  made  and 
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the  contract  executed.  Insisted  that  it  was 
entitled  to  have  a  deed  given  It  and  to  give 
■  mortgage  back  and  have  a  clear  title  shown 
upon  the  completion  of  the  first  pnyment  of 
$7,000.  In  the  evidence  of  these  officers  giv- 
en at  the  trial  they  denied  any  authority  In 
Cook  to  stipulate  for  any  other  conditions 
as  to  pnyments.  deed,  mortgage,  and  title. 
They  tendered  the  S0.500  to  the  title  com- 
pany and  made  demand  for  a  deed,  which 
demand  was  refused  as  not  being  within  the 
terms  of  the  contract.  This  action  was  then 
brought.*  There  was  some  testimony  given 
by  the  escrow  otflcer  of  the  title  company 
from  which  the  court  might  have  properly 
concluded  that  when  the  demand  for  a  deed 
was  made  by  the  plaintiff,  plaintiff's  conten- 
tion was  rather  upon  the  matter  of  the  con- 
struction of  the  contract  as  made  than  upon 
the  contention  of  any  lack  of  authority  In 
Cook  to  close  the  deal  upon  the  terms  so  era- 
bodied  in  the  contract.  It  did  appeor  in  ev- 
idence that  Cook  was  to  receive  a  eomralsslon 
from  Devenney  (the  escrow  instructions  so 
redtedl,  and  by  fair  Inference  from  the  ev- 
idence it  may  be  said  that  the  plaintiff's  of- 
ficers were  advised  of  that  fact  In  deliver- 
ing the  check  for  $500  to  Cook  it  seems  very 
clear  that  the  plaintiff  was  not  making  a  pay- 
ment to  Cook  as  the  agent  of  the  vendor; 
the  money  was  delivered  to  Cook  to  be  by 
him  deposited  with  the  title  company  to  close 
the  transaction.  That  for  such  puriKses 
Cook  acted  as  the  agent  for  the  plaintiff  can 
hardly  be  denied.  Being  authorized  to  de- 
posit the  money  and  so  close  the  deal,  we 
think  that  Devenney  had  the  right  to  aa- 
■urae  that  Oook  possessed  all  authority  Dec- 
enary to  complete  the  transaction  In  the 
way  It  was.  Devenney  was  not  put  upon  no- 
tice of  any  limitation  on  the  authority  of 
Cook.  The  money  was  paid  on-  account  of 
the  purchase  price  and  a  receipt  taken  there- 
for from  the  ven'dor  and  a  contract  drawn 
binding  the  vendor  to  convey  upon  terms 
which  were  indicated  by  Cook  to  be  satlstec- 
tory  to  the  vendee.  Under  such  condition  of 
the  evidence  we  think  the  trial  court  was  Jus- 
tified in  denying  to  the  plaintiff  Judgment 
for  the  recovery  of  the  ?500. 

The  Judgment  and  order  are  affirmed. 

We  concnr:  CONBEY.  P.  X;  WOBKS, 
Judge  pro  tern. 

Vtt  Cal.  App-  M7) 
THOMAS  et  aL  T.  CITY  OF  PETALUMA. 

(av.  20i&> 

(District  Court  of  Appeal,  First  Diatriet,  Cali- 
fornia.  April  28.  1917.) 

1.  BfUNICIPAL  COBFORATIONS  <£=>30T — StRKIT 

Improvement— Nkcessitt  of  OatytNAKCE. 
lo  view  of  charter,  providlDg  tbat,  in  ab- 
sence of  procedure  for  carrying  out  any  grant- 
ed or  implied  power,  the  general  law  of  the 
state  should  be  followed,  where  not  iDConsiatent 
with  express  provisioDs  of  the  charter,  a  dty 


coald  anthorize  street  improvements  as  provided 
by  charter  without  enacting  an  twdtnanee  relat- 
ing thereto,  althotiRh  by  another  section  of  the 
charter  the  couocil  was  granicd  power  to  pass 
Btreet  ordinances  not  in  conflict  with  state  law, 
since  the  passing  of  such  an  ordinance  wnuld  be 
useless,  where  the  state  law  was  applicable. 

[Ed.  Note.— For  other  casps,  see  Munidiml 
Corporations,  Cent.  Dig.  S  802.] 

2.  Municipal   Corpobations   «=:>204(4)  — 

StBKET  lUraOVEMENT  —  ItEPUB LIGATION  OF 

Notices— Cube  of  Ebrob  in  1>e8cbiption. 
Although  street  improvement  notices  did  not 
refer  to  the  proper  official  city  map,  the  error 
was  harmless,  whore  a  Correct  repubUcation  of 
the  notices  was  made. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S|  783,  701.] 

^peal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmet  Seawell,  Judge. 

Proceeding  to  determine  difference  and 
controversy  between  J.  S.  Thomas  and  others 
and  the  City  of  Petaluma  In  respect  to  valid- 
ity of  proceedings  for  performance  of  street 
Improvement  work.  Judgment  sustaining  va- 
lidity of  proceedings,  ond  J.  8.  Thomas  and 
others  appeal.  Afilrmed. 

W.  F.  Cowan,  of  Santa  Boss.  20r  appel- 
lants. G.  P.  Hall,  City  Atty.,  of  PeUlunuit 
for  nqmndent. 

BIGHABDS,  X  This  Is  a  proceeding  Insti- 
tuted In  the  superior  court  of  Sonoma  cotin- 
ty  to  determine  the  difference  and  controver- 
sy between  the  parties  named  therein  In  re- 
spect to  the  validity  of  certain  proceedings  for 
the  doing  of  street  work  in  and  by  the  city 
of  Petaluma,  whereby  the  property  of  the 
appellants  herein  was  sought  to  be  charged 
with  their  proportion  of  the  expense  Iwddent 
to  such  work.  The  sole  question  presented 
upon  this  appeal  involves  the  legality  of  the 
procedure  adopted  and  pursued  by  the  said 
municipal  corporation  In  doing  the  street 
work  In  question. 

The  clt7  proceeded  tinder  the  provisions  of 
the  act  of  the  Legislature  approved  March 
0.  1880  (St.  1880,  p.  70);  and  It  la  con- 
ceded by  the  appellants  that  the  procedure 
prescribed  in  this  state  law  was  correctly  fol- 
lowed out  In  making  said  improvements  ex- 
cept in  certain  reqpects  to  be  hereafter  noted. 

[1]  The  main  contention  ot  the  app^nts 
is  that  priw  to  entering  upon  the  work  of 
such  street  Improvement  under  said  state  law 
the  city  of  Petaluma  failed  to  adopt  an  or- 
dinance electing  to  proceed  under  said  law 
and  adopting  Its  procedure  as  the  one  to  be 
followed  in  making  sold  Improvonents.  This 
contention  on  the  part  of  the  at^llants  is 
based  upon  the  terms  of  section  21  of  article 
3  of  the  charter  of  the  of  Petaluma, 
which  reads  as  follows: 

"The  cotincil  shall  have  the  power  by  ordi- 
nance which  shall  not  be  in  conflict  with  any 
street  (state)  law  now  on  the  statutes  of  the 
state  of  California  or  which  in  the  future  will 
be  placed  on  the  statutes  of  this  state,  and  sach 
ordinance  may  embrace  all  the  powers  as  are 
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granted  by  any  state  law  now  la  existence  or 
which  shall  be  in  the  future  Id  eiisteace. 

"To  establish  and  change  the  grade  aud  lay 
out,  open,  extend,  widen,  change,  pave,  repave 
or  otherwise  improve  all  public  streets  and  high- 
ways and  public  places,  construct  sewers,  drains 
and  culverts,  to  plant  trees,  construct  parking, 
and  to  remove  shrubs  and  weeds,  or  cause  ob- 
jectionable Khrubs  aud  wee<ls  or  any  manner 
of  uDcleanliness  or  ubstruction  to  be  removed, 
and  compel  the  owner  of  the  property  to  pay 
for  such  removal,  to  levy  special  assessments  to 
defray  the  whole  or  any  part  of  the  coat  of  such 
work  or  improvements;  also  to  provide  for  the 
repair,  cleanias  and  sprinklins  of  such  itreets 
and  public  places." 

Our  attention  is,  however,  called  by  the 
respondents  to  section  68  of  article  3  of  the 
dty  charter,  which  reads  as  follows:  , 

"In  the  absence  of  any  procedure  for  carrying 
oat  or  cffectuatiug  any  granted  or  implied  power 
or  authority,  the  Keneral  law  of  this  state, 
where  applicable  and  where  not  inconsistent 
with  any  expr<^s  provision  of  this  charter,  shall 
prevail  and  shall  be  followed." 

It  seems  clear  to  ub,  when  these  two  sec- 
tions of  the  city  charter  of  Tetaluma  are  read 
together,  as  they  must  be,  that  no  preliminary 
ordinance  was  necessary  to  enUtle  the  city 
authorities  to  proceed  Immediately  under  the 
state  law  In  making  the  street  tmproTement 
under  review.  The  dty  charter  did  not  itself 
embrace  a  procedure  for  the  doing  of  such 
work;  and  the  only  requirement  of  section 
21  of  article  3  of  Its  charter  is  that  when 
this  ctiaractcr  of  work  is  to  be  done  It  should 
be  dcme  by  onllnances  not  In  conflict  with 
state  laws.  The  particular  state  law  adopt- 
ed by  the  city  for  the  purposes  of  this  work 
provides  that  the  contemplated  Improvement 
shall  hare  its  inception  in  an  ordinance  of 
the  city,  for  such  the  resolution  of  intention 
Is,  as  required  by  said  state  law.  The  pass- 
age of  an  additional  ordinance  by  the  city 
resolving  to  adopt  this  ordinance  required  by 
ttie  state  law  would  be  the  doing  of  an  Idle 
act;  and  any  construction  of  section  21  of 
article  3  of  the  charter  which  would  require 
the  doing  of  such  act  would  do  violence  to 
ttie  intendments  of  section  68  of  article  3  of 
the  same  charter.  We  find  no  merit,  there- 
fore, in  the  appellants'  contenticxi  in  this  re- 
gard. 

[21  As  to  the  further  point  made  by  the 
appellants  to  the  effect  that  there  were  cer- 
tain specified  defects  in  the  proceedings  of 
the  city  council  in  tlie  course  of  doing  the 
work  in  question,  we  find  that  these  all  turn 
upon  the  question  as  to  whet^r  the  refer- 
ences for  purposes  of  description  contained 
in  certain  notices  published  during  an  early 
stage  in  the  proceedings  were  to  the  proper 
city  official  map.  The  record,  however,  shows 
that  whatever  mistakes  were  made  by  the 
dty  offldals  in  this  rei^»ect  were  speedily 
discovered,  and  were,  we  think,  auffldently 
rectified  by  republication  of  the  notices  in 
question  for  the  statutory  period  containing 
the  corrected  references  to  the  proper  official 
map.    There  is  no  merit,  therefore,  in  the 


several  points  urged  by  appellants  predicated 
upon  this  corrected  error. 
Judgment  affirmed. 

We  concur:  LENNON,  P.  J.;  KEBBI- 
OAN,  J. 

(33  Cal.  App.  SK> 

WAKD  T.  GOETZ  ct  al.    (Civ.  1812.) 
(District  Gonrt  of  Appeal,  Second  District,  Cali- 
fornia.  May  9,  1917.) 

L  Husband  akd  Wipe  ^3279(21  —  Skttuh 
UBNT  AoBEEUENT— Waiver  of  Rights. 
A  letter,  written  by  the  attorney  of  a  di- 
vorced wife  to  the  attorney  of  the  husband, 
promising  to  procure  from  such  wife  an  agree- 
ment releasing  the  hosband  from  liability  for 
back  paymentfl  of  alimony  under  a  property 
settlement  made  at  the  close  of  former  litigation 
if  the  husband's  attorney  would  afrree  to  a  con- 
tioaance  in  another  case  between  the  parties  in 
another  state,  was  not  a  waiver  of  the  wife's 
right  to  alimony  Installments  nnder  the  aettle- 
ment  agreement. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1057.] 

2.  8TIPDLATI0NS  «»7— StATEHENTB  OF  Coim> 

8EL, 

In  an  action  to  recover  upon  a  bond  for 
payment  of  alimony  installmenta  nnder  a  settle- 
ment contrsct,  a  statement  by  the  counsel  for 
the  defendant  that  the  only  question  in  the  case 
was  whether  or  not  plaintiff  had  waived  further 
payment,  and  the  response  of  plaintiff's  counsel, 
"All  r^ht."  amounted  to  a  stipulation  that  the 
only  question  to  be  tried  was  whether  the  plaJn- 
tifF  waived  her  right  to  monthly  installmenta 
from  and  after  a  date  named. 

[Ed.  Note.— For  other  cases,  see  StipulatloiiB, 
Cent  Dig.  §  14.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Louis  W.  Myers,  Judge. 

Action  by  Margaret  Ward,  formerly  Mar- 
garet Ward  Ooetz,  against  Harry  X.  Goetz 
and  another.  Judgment  for  pialntlfl,  and  de- 
fraidants  appeal.  Affirmed. 

Ben  S.  Hunter  and  Bmmett  W.  BUIler,  both 
of  Los  Angeles,  for  an>ellants.  Alfred  P. 
MacDonald,  of  Los  Angeles,  for  responduit 

WORKS,  Jn^  pro  tern.  This  Is  an  appeal 
from  the  Judgment  Tbe  appellant  Goefe  and 
the  respondent  were  formerly  husband  and 
wife.  S<Hue  time  prior  to  February  , 16, 1911, 
the  respondent  commenced  an  acti<Mi  for  sei^- 
arate  maintenance  against  her  husband.  On 
the  date  mentioned,  the  two  entered  into  an 
agrennent  to  live  aimrt,  tiie  Instrument  also 
provldliv  tor  a  dismissal  of  tbe  maintenance 
suit  and  for  the  payment  by  the  bosband  to 
the  wife  of  the  sum  ot  fSO  eadi  mmth,  so 
long  as  they  should  remain  marrted.  As  a 
part  of  the  same  transaction,  tlie  appelUmt 
Ooetz,  as  princUnl,  and  the  ai^Uant  Nebek- 
er,  as  surety,  executed  to  respondent  a  bond 
in  the  sum  of  $1,000,  securing  the  payment 
of  the  monthly  installments.  In  December. 
1913,  respondent  obtained  a  divorce  by  decree 
of  a  Nevada  court,  and  her  maiden  name  of 
Ward  was  restored  to  lier.  With  the  pay- 
ment of  January,  1913,  Goetz  ceased  meetios 
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the  Installmaits  agree£  by  him  to  be  nald  to 
his  wife,  and  this  action  was  commenqed  to 
recover  on  the  bond  for  the  payments  dne 
from  that  time  forward.  The  idalntut  had 
iadgui«it 

[1]  The  0r8t  contentltHi'made  by 'the  an>el- 
tants  Is  that  Mies  Ward  has  waived  her  right 
to  collect  the  installments  and  that  she  Is 
estopped  to  claim  them.  It  appears  that 
there  was  pending  In  California  a  suit  for  di- 
vorce brought  by  the  husband  at  the  same 
time  that  the  Nevada  action  was  in  the  courts 
of  that  state.  One  0.  N.  Gary,  a  Nevada 
lawyer,  was  counsel  for  the  wife  in  the  ac- 
tion In  that  Jurlsdlctlm.  At  a  certain  stage' 
of  the  Nevada  litigation,  Gary  became  fear- 
ful that  the  California  case  might  first  reach 
a  omcluslon  and  wrote  Ben  S.  Hunter. 
Goetz's  Galifomla  lawyer,  as  follows: 

"I  will  procure  from  Marguerite  W.  Goetz  and 
deliver  in  escrow  an  agreement  that  in  the  event 
that  a  continuance  for  two  days  be  stipulated  in 
tiie  action  of  Goeti  v.  Goetz  pending  In  the  Sup. 
Ct.  of  L.  A.  County,  California,  she  will  re- 
lease Harry  X.  Goeta  from  all  liability  for  back 
payments  or  alimony  under  the  property  settle- 
ment made  at  the  close  ot  the  former  litigation." 

After  the  writing  of  this  communication, 
Gary  had  a  conference  with  Hunter  In  Los 
Angeles  about  tbe  proposed  coDtiauance  of 
the  California  case,  and  a  continuance  was 
then  bad,  although  there  was  no  agreement 
delivered  in  esscrow,  or  ever  entered  Into,  by 
Miss  Ward  releasing  Goetz  from  his  liability 
to  pay  the  monthly  Installments.  Neverthe- 
less, it  Is  claimed  that  a  waiver  and  an  es- 
toppel arose  against  respondent  because  of 
the  granting  of  the  continuance,  following  up- 
on the  letter  from  Gary  and  the  conference 
between  him  and  Hunter.  It  Is  not  neces- 
sary to  proceed  to  the  discussion  of  legal 
quKtioDs  in  connection  with  the  claims  of 
waiver  and  estoppel.  We  need  not  be  con- 
cerned as  to  whether  Gary  bad  authority  to 
act  for  Miss  Ward  in  tbe  premises.  The  let- 
ter certainly  was  not  a  waiver  of  her  right 
to  the  installments,  granting  that  be  bad 
such  authority.  Wiietber  a  waiver  resulted 
from  tbe  conference  between  Gary  and  Hun- 
ter, again  grunting  Gary's  authority,  depends 
upon  what  was  said  there,  and  tbe  finding  of 
tbe  trial  court  Is  with  respondent  on  tuat 
question.  That  finding  Is  amply  supported 
by  tbe  testimony  of  Gary,  and  Hunter  did 
not  take  tbe  stand.  As  to  tbe  question  of  es- 
toppel, it  is  enougb  to  say  that  no  estoppel 
was  pleaded.  Carpenter  v.  Markham,  17^ 
Cal.  112.  155  Pac.  644. 

[2]  The  trial  court  found  that  tbe  partle» 
had  stipulated  In  oi>ett  court  "that  the  only 
issue  to  l>e  tried  was  whether  tbe  plaintiff 
had  waived  her  right  to  said  monthly  pay- 
ments from  and  after  the  xath  day  of  Janu- 
ary, 1013,"  and  exception  is  taken  to  the 
finding  as  not  supported  by  the  evidence. 
The  point  Is  without  merit.  Soon  after  the 
trial  commenced  and  immediately  after  re- 
spondent had  testified  that  Goetx's  last  pay- 


ment to  her  vras  tbe  one  due  on  the  day  men- 
tioned in  the  finding,  counsel  for  ai^laots 
volunteered  the  ft>Uowlng  statement: 

"There  is  only  one  question,  as  I  understand, 
and  that  is  whether  she  has  waived  future  pay- 
ments. The  fact  that  the  agreement  was  exe- 
cuted and  the  action  that  was  then  filed  was 
dismissed  Is  admitted." 

To  this  remark  counsel  for  Miss  Ward  re- 
sponded, "All  right,"  and  proceeded  witli 
the  examination  of  the  witness.  The  collo- 
quy between  counsel  was  In  effect  a  stipula- 
tion, and  the  language  of  the  finding  Is  a 
correct  presentation  of  the  actual  occurrence. 

The  appellant  objects  to  certain  rulings  of 
the  trial  court  in  admitting  and  excluding  evi- 
dence, but  it  appears  to  us  that  none  of  them 
was  erroneous. 

The  Judgment  Is  aflOrmed. 

We  concar:   OONRBY.  P.  J.;  JAMBS.  J. 


(33  CaL  App.  589) 
SMALLEY  V.  HOLT  et  al.    (Civ.  164B.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   May  8,  1917.) 

1.  Exchange  of  Pbopertt  9=>5 — Abbooatiok 
OF  Contract  —  Pbovision  by  Receipt 

AOBEEMENT. 

A  provision  of  a  land  excban^re  contract  that 
$750  was  to  be  paid  as  part  of  the  cash  consid- 
eration was  abrogated  by  the  later  contract,  em- 
bodied in  tbe  receipt  therefor,  that  it  was  to  Iw 
returned  if  the  parties  receiving  were  unable  to 
comply  with  the  main  contract  in  30  days. 

[Ed.  Note.— For  other  cases,  see  Exchange  ot 
Property,  Cent.  Dig.  H  5,  6,  8-10.] 

2.  Exchange  of  Pbopertt  «»S(3)— PLBAniNo 
AND  Pboof. 

In  action  to  recover  part  payment  under 
land  exchange  contract  for  failure  of  the  oth- 
er parly  to  comply  with  the  contract,  the  de- 
fense of  invalidity  of  the  contract  For  want  of 
consideration,  not  being  pleaded,  was  not  avail- 
able. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  g  16%.] 

3.  Appeal  and  Ebbob  <S=>1010(1)— CoNtLicr- 
[NO  Evidence. 

The  question  on  appeal  is,  not  where  tbe 
preponderance  of  evidence  on  a  given  issue  lies, 
but  whether  there  is  any  evidence  whatever  in 
support  of  the  finding  upon  it. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3079-3981,  4024.] 

Appeal  from  Superior  Court.  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  M.  E.  Smalley  against  H.  R. 
Holt  and  another.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Aflirmed. 

R.  W.  Richardson  and  Eugene  A.  Tucker, 
both  of  Los  Angeles,  for  appellants.  J.  W. 
Ballard,  of  Los  Angeles,  and  Clyde  Bishop,  of 
Santa  Ana,  for  rei^Kmdent. 

WORKS,  J.  pro  tern.  This  is  an  appeal 
from  the  Judgment 

On  June  29,  1911,  respondent  and  appel- 
lant Holt  entered  Into  an  agreement  for  an 
exdiange  ot  real  property,  together  with  the 
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passing  of  certain  mortgages  end  casb  con- 
atderations  as  a  part  ot  the  trade.  Tbe  sam 
of  $3,000  was  agreed  by  respondent  to  be 
paid  to  Holt  wben  certain  abstracts  and  cer- 
tificates of  title  were  brought  down  to  date, 
and  it  was  further  provided : 

"$750.00  in  cash  ia  to  be  paid  to  H.  R.  Holt 
on  tliis  acreomont  on  or  before  July  3,  1011, 
which  amount  is  to  be  credited  and  taken  out  of 
the  $3,000.00  hereinbefore  meatiooed  in  ttiis 
asreeinent." 

On  July  1st  Smaller  paid  to  appellants  the 
sum  of  $750,  and  tbey  executed  to  him  a 
document  in  the  following  form : 

"Ileceived  from  M.  E.  Smaller  the  sum  of  ser- 
eo  hundred  and  fifty  dollars,  which  is  the  first 
cash  puyment  mentioned  ia  contract  made  and 
dateil  June  20,  1911.  hy  and  between  H.  R.  Holt 
and  &1.  E.  Smallpy. 

"It  ia  hereby  distinctly  understood  and  agreed 
by  H.  R.  Holt  and  Florence  M.  Wendell  that 
in  case  said  Holt  is  unable  to  comply  with  the 
terms  of  said  contract  within  a  rcDsoaable  time 
and  within  thirty  days  from  this  date,  the  said 
$TS0.00,  without  Interest  is  to  be  returned  to 
M.  E.  Smalley." 

Florence  M.  Wendell  was  a  party  to  the 
receipt  and  is  a  party  to  the  action  only  be- 
cause the  property  agreed  in  the  first  con- 
tract to  be  conveyed  to  Holt  .was  actually  to 
he  conveyed  to  ber  to  hold  for  bim. 

The  action  was  commenced  to  recover  the 
$750  paid  to  appellants,  upon  the  ground  that 
Holt  was  unable,  up  to  the  time  of  filing 
the  complaint,  which  was  on  September  11, 
1911,  to  comply  with  the  terms  of  the  original 
agreement  by  him  to  be  performed.  The 
complaint  alleges  that  Smalley  kept  and  that 
Holt  did  not  keep  all  the  covenants  of  the 
contract  of  June  29th  by  them  respectively 
to  be  performed,  thus  apparently  holding  to 
the  idea  that  the  action  was  based  upon  that 
contract.  The  trial  court  found  for  respond- 
ent on  these  issues,  and  appellants  insist  that 
the  finding  is  not  supported  by  the  evidence. 
Respondent  rejoins  that  the  allegation  of  his 
performance  and  of  Holt's  nonperformance 
under  the  contract  of  June  29th  was  sur- 
plusage, and  tlierefore  Immaterial;  tbab 
the  action  Is  really  based  on  the  paper  ex- 
ecuted July  1st ;  and  that  the  complaint 
states  and  the  evidence  proved  a  cause  of  ac- 
tion under  It  Upon  which  of  these  agree- 
ments was  the  cause  of  action  founded? 

[1]  It  seems  plain  that  the  paper,  receipt, 
or  agreement  of  July  1st  displaced  the  provi- 
sions of  the  contract  of  June  29th  as  to  the 
poyment  of  the  $750.  Under  the  earlier  ar- 
rangement, it  was  to  have  been  pnld  as  a 
part  of  a  totol  sum  of  $3,000,  which  was  a 
part  of  the  consideration  for  the  trade; 
under  the  later,  it  was  made  as  a  payment 
which  might  or  might  not  be  retained  by  Holt, 
depending  upon  .whether  he  could  comply 
with  the  main  contract  within  thirty  days. 
The  two  arrangements  concerning  the  $750 
were  inconsistent,  and  the  first  was  abrogat- 
ed by  the  second.  The  cause  of  action  was 
Oierefore  on  the  latter,  and  the  allegattims 


concerning  performance  undo:  the  former 
were  ImmatN-iat. 

[2]  The  appellant  claims  that  the  agree- 
ment of  July  1st,  In  the  respect  that  It  pro- 
vided for  a  possible  return  of  the  $750.  was 
void  for  want  of  consideration;  but  the  de- 
fense is  not  pleaded,  and  It  is  not  open  to 
ai^ellont  without  a  pleading  to  support  it. 

[3]  The  trial  court  found  that  appellants, 
"for  thirty  days  next  after"  July  1,  1911, 
"ftitled  to  comply  with  the  tei-ms"  of  the  two 
agreements  "and  were  at  all  times  wholly 
unable  to  do  so."  It  .was  furthor  found  that 
this  inability  to  perform  was  not  owing  to 
any  conduct  of  Uie  respondent  In  objecting 
to  these  flndlngs.  and  to  the  otiiers  above 
mentioned,  appellants  continually  Insist  that 
Smalley  did  not  prove  his  case  by  a  prepon- 
derance of  the  evidence;  but  that  point  is 
utterly  devoid  of  Interest  here.  The  question 
on  appeal  is,  not  where  the  preponderance  <tf 
the  evidence  on  a  given  issue  lies,  but  wheth- 
er there  is  any  evidence  whatever  In  support 
of  tile  finding  upon  it.  This  point  has  been 
so  oftoi  decided  that  It  Is  as  well  settled  as 
any  question  In  the  Jurisprudence  of  Cali- 
fornia. It  is  mentioned  now  only  because  of 
the  insistent  and  lengthy  argument  of  appel- 
lant npon  it.  We  will  assume  that  appellant 
has  presented  the  only  question  which  conid 
be  presented  on  appeal  in  this  regard;  that 
is,  does  the  evidence  snpport  the  Ondlngs 
from  which  quotation  has  Just  been  made? 
We  have  examined  the  record,  and  answer 
the  question  in  the  afllrmatlve;  In  fact,  they 
find  partial  support  in  the  admisdons  In  the 
answer. 

The  Judgment  is  affirmed. 

We  concur:  .COXREY.  P.  J.;  JAMES.  J. 


(33  Cal.  App.  5») 
Ex  parte  WENMAN.    (Cr.  683.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   May  9,  1917.) 

1.  Divorce  «=»332— Fokeion  Divobce— Cu»- 

TOOT  OF  CllILOBEN. 

The  doctrine  of  comity  between  the  states 
of  the  Union  requires  that  a  jiidcment  granting 
a  divorce  ami  awardinjr  the  custody  of  a  minor 
child  rendered  by  a  court  of  one  state  sbiill  b« 
conclusive  in  the  jurisdiction  of  the  other  states, 
in  the  altscnce  of  a  showins  of  changed  condi- 
tioDs  afTecting  the  welfare  of  the  child. 

[Kd.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S  S43.1 

2.  Habeas  Cobpus  «=399(4)  —  Custoot  ov 

Child. 

In  view  of  kidnapping  statutes  (Pen.  Cod^ 
§$  207,  208),  where  a  minor  child  whose  cnstody 
was  given  to  his  father  by  a  divorce  decree  id 
Connecticut  was  abiUictcd  by  his  divorced  moth- 
er and  taken  to  California,  the  California  court 
would,  on  habeas  corpus,  award  the  child's  cus- 
tody to  the  father  in  the  atwence  of  showing  that 
the  father  bad  become  an  unfit  or  onsafe  persra 
to  have  such  custody. 

[Eti.  Note.— For  other  casea,  see  Habeas  Ohv 
pus,  Cent  Dig.  §  84.] 
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Habeas  cmvva  by  Byrd  Wilson  Wenman, 
St.,  against  Louise  Ladew  Nave  to  recover  the 
custody  of  Byrd  Wilson  Wenman,  Jr.,  a  mi- 
nor  cbild.  Custody  granted  to  petitioner. 

Garret  W.  McEnerney,  Gavin  McNab.  R.  P. 
Henabatl  and  Andrew  F.  Burke,  all  of  San 
Prandsco.  for  petitioner.  Sulllvnn  ft  SoUI- 
van  and  Theo  J.  Roche,  Hiram  W.  Johnson, 
Jr.,  and  Archlbatd  M.  Johnson,  alt  of  San 
Prandsco,  for  respondent 

PER  CURIAM.  This  Is  a  proceeding  in 
habeas  corpus  brought  to  recover  the  custody 
of  a  minor  cbild  alleged  to  have  been  abduct- 
ed and  at  present  unlawfully  detained.  Tlie 
writ  having  issued  a  return  was  uinde  there- 
to by  the  person  detaining  the  child,  and  the 
matter  Is  before  us  for  decision  upon  demur- 
rer to  the  return. 

In  May,  1914,  in  the  state  of  Connecticut 
the  parents  of  the  child,  a  boy  now  seven 
years  of  age,  were  divorced,  and  bis  custody 
was  by  the  decree  awarded  to  the  petitioner, 
the  father,  with  the  right  to  the  mother  to 
visit  her  son  twice  a  week  at  his  father's 
home  In  the  state  of  Connecticut  and  to  be 
given  bis  custody  during  certain  vacation  pe- 
riods each  year.  That  decree  was  sulise- 
quently.  in  the  month  of  June,  1915,  modified, 
by  consent  of  the  parties,  and  as  modlbed 
provided  that  the  mother  should  be  permit- 
ted to  visit  the  boy  at  his  father's  said  liome 
twice  a  month,  remaining  all  day,  and  that 
he  should  be  permitted  to  be  with  his  mother 
at  the  borne  of  her  parents  on  Easter  Sunday 
and  Christmas  day  of  each  year,  to  remain 
overnlgbt,  and  to  be  returned  to  his  father 
on  the  following  day  as  soon  as  reasonably 
convenient. 

In  the  closing  days  of  December,  1916,  the 
boy's  mother  (wbo  Is  the  respondent  in  this 
proceeding)  "abducted  and  kidnapped"  him, 
says  the  petition,  and  caused  him  to  be  token 
out  of  the  state  of  New  York,  where  be  was 
at  the  time  visiting  her,  and  brought  to  the 
state  of  California.  The  child's  parents  at 
fbe  tlnie  of  the  entry  of  the  decree  were  resi- 
dents of  Connecticut.  The  mother  has  since 
remarried  and  beetmte  a  resident  of  tbe  state 
of  New  York,  and  at  tbe  ttuie  of  tbe  alleged 
abduction  tbe  petitioner  with  the  cbild  was 
temporarily  residing  in  that  state. 

Kidnapping  is  denounced  as  an  offense 
against  tbe  law  both  In  Connecticut  and  New 
Twk,  and  when  committed  In  another  state, 
and  tbe  person  kidnapped  is  brought  Into  tbe 
state  of  California,  Is  a  continuing  offense 
and  punishable  in  this  state  Pen.  Code,  iS 
207,  208. 

CI]  Tba  doctrine  of  comity  between  the 
states  of  the  1Tnl«i  requires  that  a  Judgment 
granting  a  divorce  and  awarding  the  custody- 
of  a  minor  child  rendered  by  a  court  of  one 
state  shall  be  conclusive  in  tbe  Jurisdiction 
of  the  other  states,  in  the  absence  of  a  show- 
ing of  changed  cfmditlons  affecting  the  wel- 
fbre  of  the  child.  State  ex  reL  Nlpp  v.  Dlst 
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Court,  etc.,  46  Mont  425,  128  Paa  690.  Ann. 
Cas.  1016B.  256. 

In  the  case  of  Hartley  t.  Blease  et  aL,  99 
S.  a  92,  82  8.  B.  091.  it  was  held  in  a  pro- 
ceeding similar  to  this  that,  where  In  a  salt 
for  divorce  tbe  husband  was  granted  the  cus- 
tody of  a  minor  child  of  the  marriage,  who 
was  subsequently  kidnapped  by  the  wife,  the 
decree  itself  was  evidence  of  tbe  husband's 
moral  fituess  to  care  for  the  child,  and  that, 
unless  his  conduct  since  the  rendition  of  the 
decree  bad  been  such  as  to  render  him  an  un- 
fit gnardlaa,  he  should,  in  a  proceeding  for 
the  recovery  of  the  child,  be  awarded  his 
custody. 

Some  of  tbe  more  Important  matters  with 
which  the  respondent  charges  tbe  petitioner 
In  her  retnm  are  alleged  to  have  existed 
prior  to  and  at  the  time  of  the'  entry  of  the 
decree  of  divorce.  As  to  them,  we  think  it 
evident  that  the  decree  is  coneluMve.  and 
that  this  court  cannot  now  re-examine  them 
for  the  purpcffie  of  depriving  the  petitioner 
of  a  custody  therein  awarded  to  him.  Other 
inattera  set  forth  In  tbe  return  consist  of  al- 
leged discourtesies  to  the  respondent  on  the 
part  of  tbe  petitioner  when  visiting  the  child; 
of  fallare  to  permit  the  child  to  remain  over- 
nlgbt with  her  twice  a  year  as  In  the  modi- 
fied decree  provided ;  of  failure  to  notify  her 
ou  one  occasion  when  tbe  child  was  ill,  as 
was  required  by  the  terms  of  the  decree.  By 
these  and  other  allegations  respondent  in-  ef- 
fect complains  that  she  has  been  denied  In  a 
large  measure  the  enjoyment  of  the  society 
of  her  child  contemplated  by  the  decree. 

1 2]  Without  stopping  to  consider  that  these 
matters  are  alleged  to  have  occurred,  not  iu 
C^Hfornln,  but  at  the  domicile  of  the  peti- 
tioner aud  minor  In  the  state  of  Conuectlcut 
or  near  there  in  the  state  of  New  York,  where 
evidence  concerning  them  Is  acieHsIble,  aud 
where  a  proper  enforcement  of  tbe  decree 
may  be  readily  had,  they  have  little  or  no 
l>earing  on  tbe  question  of  the  fitness  of  the 
petitioner  to  have  the  care  and  custody  of 
bis  minor  child,  even  If  we  concede  for  the 
sake  of  argument  that  under  the  circum- 
stances existing  in  this  case  tbe  courts  of 
California  would  be  warranted  in  assuming 
Jurisdiction,  and  determining  under  tbe  facts 
as  they  exist  to-day  who  Is  entitled  to  such 
custody.  It  Is  shown  by  tbe  record  before 
us  that  tbe  minor  was  brought  to  tbis  state 
by  the  respondent  In  direct  violation  of  a  de- 
cree of  a  court  of  competent  Jurlsdicttou  of 
a  sister  state  awarding  Its  custody  to  the  pe- 
titioner. Tbe  child's  presence  here  Is  found- 
ed on  a  tort  or  offense  against  the  law.  and  It 
Is  not  made  to  api>ear  tlmt  siut.-e  tbe  entry  of 
the  decree  under  which  tbe  petitioner  Is  now 
claiming  be  has  become  an  unlit  or  unsafe 
I>erson  to  have  tbe  care  and  control  of  bis 
minor  child,  and  It  Is  admitted,  at  least  tacit- 
ly, by  the  res|)ottdcnt  in  her  return  that  she 
could  not  establish  ber  right  in  tbe  courts  of 
Connecticut  or  New  Tork,  to  the  relief  which, 
3,000  miles  away  fnnn  the  place  where  the 
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difficulties  between  tbe  parties  arose,  she 
liopes  to  get  In  the  courts  of  this  state.  Un- 
der these  circumstances  we  think  there  Is  no 
question  but  that  a  due  respect  for  the  order- 
ly administration  of  the  law  and  according 
to  tbe  doctrine  of  comity  among  sister  states 
requires  this  court  to  recognize  the  right  of 
the  petitioner  under  tbe  decree  of  the  court 
of  the  state  of  Connecticut  hereinbefore  re- 
ferred to  to  the  custody  of  Byrd  Wilson  Wen- 
man,  Jr.,  the  said  minor. 

It  Is  therefore  ordered,  that  said  respond- 
ent, Louise  Ladew  Nave,  forthwith  deliver  to 
the  petitioner,  Byrd  Wilson  Wenman,  Sr..  the 
said  minor  Child  of  petitlmer  and  respond- 
ent 

(33  Cal.  App.  630) 

INGRAM  V.  SLATTON.    (Civ.  1861.) 
(District  Court  of  Appeal,  Second  rMstrictr 
California.    May  10,  1917.) 

1.  FoBCiBiiS  Entbt  and  Dbtaineb  ^=>29(4)— 
EVIDBMCE. 

Id  action  for  forcible  ratry,  evidence  held 
not  to  show  such  forcible  entry  as  defined  in 
Code  Civ.  Froc.  §  1159. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig,  §  140.] 

2.  Appeal  and  Ubbob  €=>0<^— Uecobd. 

Where  tbe  statement  of  testimony  heard  is 
settled  as  correct  by  tbe  trial  judge,  tbe  appel* 
late  court  must  assume  tliat  it  shows  all  tbe 
material  evidence  received  in  support  of  the  is- 
sue made  by  tbe  complaint. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3tt71.J 

'S.  FoBciBLB  Entbt  and  Dbtaineb  «=>20@)— 

EVIUENCB. 

in  action  for  forcible  entry,  evidence  by  de- 
fendant of  ills  title  and  riglit  is  not  material, 
for  one  who  enters  where  actus!  possessioD  has 
been  acquired  by  another  may  do  so  only  in  a 
peaceable  way  or  under  authority  of  a  judgment 
ot  court  or  permiuion  given  bun  by  the  occu- 
pant 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

Action  by  Stuart  H.  Ingram  against  John 
T.  Slayton.  From  Judgment  for  plalntUF,  de- 
fendant appeals.  Reversed. 

Qiilders  &  Bruce,  of  El  Centro,  for  appel- 
lant James  &  Shelton  and  Parlcer  &  Col- 
lier, all  of  Los  Angeles,  and  Herbert  L.  la- 
slgl,  of  EL  Centro,  for  respondent 

JAMES,  J.  Plalntur  brought  this  acUou 
to  recover  possession  of  a  certain  tract  of 
real  property  In  the  county  of  Imperial,  al- 
leging that  defendant  had  fordbiy  Intruded 
upon  his  peaceable  possession  and  "by  force 
and  by  menacing  the  employ^  of  plaintiff 
with  a  show  of  superior  force  entered  there- 
on and  In  a  forcible  manner  ejected  plaintiff 
from  the  said  land.  •  •  The  court 
entered  judgment  In  favor  of  the  plaintiff, 
from  which  this  appeal  Is  taken. 

[1,2]  The  main  contention  put  forth  by 
the  appellant  Is  that  there  Is  no  evidence  to 
sustain  tbe  finding  of  the  court  as  to  a  forci- 
ble entry  having  been  made,  as  such  entry 


Is  defined  in  section  1159  of  tbe  Code  of  Civil 
Procedure.  With  this  contention  we  must 
agree.  The  statement  of  tbe  testimony  heard 
Is  exceedingly  meager;  but  in  view  of  tbe 
fact  that  It  was  settled  as  correct  by  tbe 
trial  Judge,  we  must  assume  that  It  shows  ail 
tbe  material  evidence  received  in  support  of 
tbe  Issue  made  by  the  complaint  Richard- 
son v.  City  of  Eureka.  96  Cal.  443,  31  Pac. 
458.  Counsel  for  respondent,  outside  of  the 
record,  suggest  that  the  statement  was  pre- 
pared wholly  by  the  appellant,  and  that  It 
was  served  and  offered  for  settlement  just 
prior  to  an  earthquake  having  occurred  In 
Imperial  county,  and  that  presumably  for 
that  cause  the  counsel  resident  In  that  coun- 
ty, being  other  than  the  counsel  who  appear 
here,  neglected  to  have  the  record  show  a 
complete  statement  of  the  testimony.  Re- 
spondent Is  not  entitled  to  have  any  consid- 
eration given  to  that  suggestion.  Tbe  bill 
of  exceptions  presents  in  abstract  form  the 
testimony  of  the  plaintiff  and  the  defendant 
The  plaintiff  testifietl  that  be  had  been  In 
possession  of  the  tract  of  land,  which  was 
raw  and  brush-covered  before  he  started  to 
work  upon  it,  since  tbe  30tb  of  September, 
1912;  that  be  had  had  several  teams  at 
work  on  the  land,  off  and  on,  up  to  the  22d  ot 
December,  1913.  and  that  some  of  the  land 
had  been  leveled  and  cleared ;  that  he  bad 
an  employs  on  the  land  on  tbe  22d  of  De- 
cember, 1913,  but  that  he  (tbe  plaintiff)  was 
at  that  time  in  tbe  state  of  Nevada:  that 
when  he  returned — the  time  is  not  stated — he 
found  the  defendant  on  tbe  land  with  be- 
tween seven  and  eleven  teams  wUch  were  at 
work.  He  testified  that  be  bad  not  fonced 
the  land,  nor  watered  it,  nor  cropped  it;  that 
when  he  first  went  upon  the  ground  be  put 
a  stake  at  eacA  com»,  with  a  notice  stating 
that  be  was  making  a  claim  to  the  property, 
and  that  when  he  put  up  these  notices  be 
found  other  notices,  partially  obliterated,  al- 
ready posted.  Defendant  testified  that  be 
had  known  tbe  land 'since  October,  1906,  and 
on  the  24th  of  December,  1909.  be  did  some 
scraper  work  upon  it  and  put  up  notices  at 
each  comer  stating  that  he  was  the  success- 
ful contestant,  and  had  acquired  a  30  days' 
prior  right  of  entry  to  the  land;  that  be 
plowed  a  furrow  around  the  entire  tract  at 
that  time  In  order  to  establish  possession  and 
show  the  public  what  his  claim  was;  that 
he  had  never  abandoned  the  laud;  that  the 
first  time  he  knew  that  plaintiff  was  on 
tbe  land  was  In  tbe  latter  part  of  October, 
1912,  and  that  in  November,  1912,  he  had  In- 
formed tbe  plaintiff  that  he  (tbe  defendant) 
hud  a  prior  right  of  entry,  won  by  a  success- 
ful contest,  and  that  be  would  assert  his 
right  when  the  land  was  restored  to  entry, 
to  which  the  plaintiff  had  rolled  that  be 
would  follow  tbe  advice  of  bis  attorneys,  and 
tliat  he  knew  that  the  land  was  claimed  by 
the  defendant  but  thought  that  he  bad  aban> 
doned  It  Defendant  further  testified  tbat  in 


>Por  other  ouea  bm  muiu  topic  and  KBT-HUHBBR  la  all  Kv-NnmtNt«d  DigMta  aM  ladexM 


Digitized  by 


Google 


.PEOPLE  T.  ORAKDI 


1027 


December  be  went  apcm  the  land  and  found  | 
ft  man  by  the  same  of  Jones  there.  He  then 
testlSed  as  follows: 

"lie  (Jones)  was  not  doins  soything  when  I 
went  there,  but  he  came  out  where  I  was  work* 
ing  ond  aslted  if  I  bad  the  consent  of  Ingram 
to  work  there.  He  then  asked  me  to  tell  him 
to  Ret  off  the  land  and  not  to  work  there.  He 
flaid  Mr.  Ingram  owed  him  and  he  wanted  to 
get  bis  pay  and  get  away.  He  snid  that  be 
wmild  tell  Mr.  Ingram  that  I  just  gave  him 
hell.  I  told  him  oot  to  tdl  Mr.  Ingram  any- 
thing of  Che  kind,  aa  I  did  not  want  him  to 
carry  any  sitch  news  aa  that  from  me.  I  did 
not  make  any  threats  or  exercise  any  force  at 
all  against  Mr.  Jones  whatever.  I  asked  Mr. 
Jonea  to  eat  dinner  with  us.  and  he  did  not  show 
any  evidence  of  being  afraid  of  me. 

Defendant  offered  to  prove  by  an  exempli- 
fied copy  of  a  record  of  the  United  States 
Uud  Office  thot  the  Secretary  of  the  Interi- 
or, upoD  a  contest  between  the  defendant  and 
a  third  party,  had  rendered  a  dedslon  stat- 
ing that  the  land  would  be  restored  to'  entry, 
and  that  the  defendant  would  be  given  30 
days  after  notice  of  such  restoration,  during 
which  time  he  would  have  a  preference  right 
to  make  entry  on  the  land.  Objection  was 
made  to  this  testimony  and  the  offer  was  re- 
fused. It  was  not  shown  tliat  the  land  had 
ever  been  restored  to  entry.  It  thus  appears 
that  there  was  no  proof  of  any  violence,  offer 
of  violence,  or  show  of  superior  force  attend- 
ant upon  the  entry  of  the  defendant  upon  the 
land.  The  testimony  shows  that  the  plalntlfTs 
possession  was  more  than  a  scrambling  posses- 
sion; in  fact,  that  he  at  the  time  of  the  de- 
fendant's entry  had  actual  peaceable  posses- 
sion of  the  ground.  However,  the  plaintiff 
could  not  succeed  in  the  action'  unless  he  es- 
tablished the  facts  all^;ed.  Ttie  proof  was 
wanting  to  show  any  drcumstances  sncb  as 
those  set  forth  in  the  complaint  and  relied 
upon  by  the  plaintiff.  As  to  the  proof  re- 
quired in  such  a  case,  we  cite,  in  addition  to 
the  section  of  the  Code  noted,  section  1172. 
Code  of  CiTil  Procedure;  Castro  v,  Tewks- 
bury,  69  CaL  662,  11  Pa&  339. 

[S]  The  additional  point  is  made  that  the 
defendant  was  entitled  to  have  received  the 
documentary  evidence  offered  showing  the 
action  of  the  land  d^>artnient  taken  with  re- 
spect to  ttie  contest  formerly  decided.  He 
says  that  he  was  entitled  to  make  this  proof 
to  show  the  nature  of  his  possession  and  to 
show  a  color  of  r^ht.  From  the  evldwce  as 
stated,  it  Is  dear  that  at '  the  time  of  the 
entry  by  the  defendant  the  plaintiff  was  In 
actual  possession  of  the  land,  and  no  Show- 
ing of  constructive  possession  could  avail 
the  defendant  as  against  the  plaintiff  on  that 
issue.  It  Is  generally  held  under  such  focts 
that  the  question  of  the  entryman's  title  Is 
not  material  to  a  recovery  by  his  adversary, 
for  one  who  enters  where  actual  poraesslon 
has  been  acquired  by  another  may  do  so  only 
in  a  peaceable  way  or  under  authority  of  a 
judgment  of  court,  exciting,  of  course, 
where  he  enters  under  some  form  of  permis- 
sion given  him  by  the  occupant.   Carterl  v. 


Roberts,  140  Cal.  164,  73  Pac.  818.  We  think 
the  last  contention  of  appellant  la  without 
merit 

The  jodgmmt  la  reversed. 

We  concur:  CONREY,  P.  J.;  WOBKS, 
Judge  pro  tem. 

(SS  Cat.  App.  m) 
PEOPLE  T.  GRANDI.    (Cr.  376.) 

(District  Court  of  Appeal,  Third  IKstrlct, 
California.   May  10^  1917.) 

1.  Cbihinaj,  Law  ^1169(3)— Habuless  Eb- 
BOB— Evidence. 

Id  a  trial  for  assault  with  a  deadiv  weapon, 
where  the  defendant  admits  thnt  he  aischarged 
a  pistol  at  the  time  of  the  assanlt,  the  admis- 
sion of  a  pistol  not  sufficiently  identified  as  that 
with  whitui  defendant  did  the  shooting  is  harm- 
less. 

{Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  {  3139.] 

2.  Assault  and  Battebt  ®=392  —  Deadly 
Weapon— SurFiciENCT  or  Evidence. 

In  a  trial  for  assault  with  a  deadly  weapon, 
the  fact  that  the  pistol  with  which  the  assault 

was  ccHiunitted  was  loaded  is  sufficiently  proved 
where  it  is  admitted  that  the  weapon  was  dis- 
charged, and  the  prosecuting  witness  testified 
that  he  heard  the  hissing  of  the  bullets. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  l>ig.  H  137-130.] 

8.  CsiuiNAL  Law  «=»896(2)— Coupetenct  or 
Evidence— Matteh  Gone  inro  bt  Opposite 

Pabty. 

Where  the  state's  attorney  on  croes-examina' 
tion  calls  for  a  written  statement  wbich  is  pure 
hearsay,  but  does  not  Introduce  it,  it  is  not  ad- 
missible on  helialf  of  defendant  ander  Code  Civ. 
Proc.  {  1854,  providing  that,  when  part  of  an 
act  or  writing  is  given  in  evidence  by  one  party, 
the  whole  truth  on  the  subject  may  be  inquired 
into  by  the  other. 

[Ed.  Note.— Fw  other  cases,  see  Criminal 
Law.  Cent  Dig.  1862.] 

4.  Cbimimal  Law  ^=3829^— iNSTBOonova— 
Refusal  or  Requests  Covereo. 

The  refusal  of  an  instruction  that  to  conrict 
jury  must  find  that  defendant  was  armed  with 
a  pistol  loaded  in  such  a  manner  that  its  dis- 
charge would  produce  death  or  a  great  bodily  in- 

i'ury  on  pei-s(Hi  assaulted  is  not  error  whm  It 
)  dearly  covered  by  court's  charge. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  CenL  Dig.  S  2011.] 

5.  Cbihinal  Law  «=3829(8),  1173(1)— Habu- 

LESS  EBBOB— IHSTBUCTIONS. 

The  refusal  of  an  instruction  that  accused 
was  presumed  to  have  a  good  character  for  the 
traits  involved  in  the  charge  on  which  he  is 
tried  is  harmless,  where  no  evidence  is  intro- 
duced as  to  his  character;  as  it  is  covered  hy 
instruction  as  to  presumption  of  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  2011,  3161.  3168.} 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty ;  J.  O.  Moncur,' Judge. 

Fieri  Grandl  was  convicted  of  an  assault 
with  a  deadly  weapon,  and  appeals.  Af- 
firmed. 

H.  B.  Wolfe,  of  Qulncy.  for  appellant.  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 
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HART,  J.  The  defendant  was  charged  by  i 
Information  filed  In  the  superior  court  of 
Plumas  county  with  the  crime  of  assault  with 
B  deadly  weapon  with  Intent  to  commit  mur- 
der, and  was  convicted  of  assault  with  a 
deadly  weapon.  He  appeals  from  the  judg- 
ment. 

The  assault  occurred  on  the  20fh  day  of 
July.  1910,  betwpon  the  hours  of  4  and  5- 
o'clock,  p.  ni..  In  Clover  valley,  a  short  dis- 
tance from  the  town  of  Beckwith,  In  Plumns 
county.  The  party  assaulted  was  one  Wil- 
liam Toinola.  Both  men  are  Italians,  and 
wore  employed  at  a  dairy  owned  by  one  Sam- 
uel Bonta.  Tlie  prosecuting  witness.  Toj;- 
nola,  on  the  day  before  that  upon  which  the 
assault  was  couimltted,  mounted  a  horse  for 
the  purpose,  as  he  stated,  of  golns  out  Into  a 
field  belonxhig  to  Bonta  and  drlvhig  there- 
from some  calves.  Upon  his  return  to  the 
cabin  in  which  he  and  the  defeii<lant  had 
been  living,  and  which  was  situated  ni'iir  the 
dairy,  the  accused,  with  a  Inrge  slick  or  cluh 
in  his  h«nd.  approached  Tognola,  and.  ad- 
dressing him,  said,  "You  must  be  killed,"  or 
"You  will  be  killed."  Becoudng  frlghtene<) 
at  this  demonstration  upon  the  part  of  the 
defendant,  Tognola  dismounted  from  the 
horse  and  ran  some  distance  away  from  the 
premises.  On  the  following  day.  at  the  hour 
above  named,  while  Tognola  was  engaged  in 
mtlklnx,  the  defendant  again  apiiroached 
him.  this  time  uitb  a  pistol,  and  as  Tognola. 
who  saw  him  approaching  with  the  weapon, 
started  to  ruD  from  him,  fired  two  shots  at 
the  latter,  neither  of  which  stniclc  TogDola. 
This  statement  of  the  drcumstances  under 
which  the  assault  was  committed  Is  taken 
from  Toguolu's  testimony,  which  was  corrob- 
orated by  the  testimony  of  one  Paul  Patontl. 
another  employ^  of  Bonta,  and  the  only  oth- 
er person  present  at  the  time  of  the  assault. 

The  motive  for  the  assault  Is  not  clearly 
shown  by  the  testliuony,  although  Tognola 
testified  that  the  defendant  ai>peared  to  have 
become  very  nugry  with  him  on  the  day  be- 
fore because  be  (Tognola)  had  used  the  horse, 
which  was  tlie  property  of  Bonta  for  the 
above-stated  purpose. 

Tognola  testified  that  he  owned  the  weapon 
used  by  the  defendant  In  making  the  as- 
sault, that  he  (Tognola)  had  left  the  pistol  on 
a  table  In  the  cabin,  and  that  the  defendant 
had  evidently  gone  into  the  cabin  and  taken 
It  with  blm.  perhaps  for  the  special  purpose 
of  assnultlug  Tognola.  The  latter  further 
testified  that  he  heard  the  hissing  noise  of 
the  bullets  as  they  passed  near  iilui,  and  also 
said  that,  after  the  shooting,  he  slipped  Into 
the  cabin  through  a  window,  procurt?d  some 
blankets,  and  went  out  into  the  field,  where 
he  slept  that  night.  The  defendant,  during 
the  night  left  the  premises,  and  was  later 
placed  under  arrest 

The  defendant  admitted  on  the  witness 
stand  that  he  fired  two  shots  from  a  "gun" 
at  the  time  of  the  alleged  assault,  but  posi- 


BBPORTEJl  (Ctd. 

tlvely  declared  that  be  did  not  shoot  at  Tog- 

nola. 

The  complaint  on  this  appeal  is  of  allt^ed 
errors  in  the  action  of  the  court  disallowing 
certain  testimony  and  declining  to  allow 
and  read  to  the  Jury  certain  instructions  re- 
quested by  the  defendant 

[1]  Of  these  asserted  errors  the  first  to 
which  attention  Is  directed  is  In  the  ruling 
whereby  the  pistol  with  which  the  prosecu- 
tion claimed  the  defendant  committed  the  as- 
sault was  admitted  In  evidence.  The  ground 
of  the  objection  was  that  the  weapon  was 
not  sufflctentiy  Identified  as  the  weapon  used 
by  the  accused  on  the  occasion  of  the  shoot- 
ing. But,  assuming  that  the  weapon  was  not 
sutfldently  Identified  as  the  one  with  which 
the  defendant  did  the  shooting,  the  action 
of  the  court  in  admitting  it  In  evidence  was 
clearly  without  prejudice,  since  the  defendant 
himself  admitted  that  he  had  a  pistol  at  the 
time  of  the  assault  and  that  he  discharged  It. 
In  view  of  that  admission  and  of  the  fact 
that  Tognola  testified  that  the  defendant  fired 
the  weapon  at  him.  it  obviously  became  a 
matter  of  little  or  no  consequence  whether 
the  weapon  actually  used  on  the  occasion  of 
the  shooting  was  Identified  at  the  trial  and 
introduced  In  evidence  or  not  The  only  pap- 
pose which  could  be  subserved  by  proof  and 
the  Identification  of  the  weapon  would  be  to 
corroborate  the  testimony  of  the  witnesses 
that  one  was  In  the  possession  of  the  defend- 
ant at  the  time  of  the  alleged  assault  and 
that  be  used  it  as  described  by  the  witnesses 
for  the  people:  and  the  admission  hy  the  ac* 
cused  that  he  did  have  each  a  weapon  at  the 
time  referred  to  and  discharged  It  supplied 
every  evidentiary  purpose  which  the  produc- 
tion of  the  weapon  Itself  could  possibly  have 
accomplished.  It  follows  that  even  the  In- 
troduction In  evidence  of  a  pistol  which  was 
not  used  by  the  defendant  on  the  occasion  of 
the  assault  could  not  In  any  degree  have  af- 
fected the  verdict. 

r21  It  is  next  contended  that  there  was  en- 
tirely a  failure  to  prove  that  the  pistol  by 
means  of  which  the  alleged  assault  was  made 
was  a  deadly  weapon.  Ck)nfessedly  It  Is  es- 
sential for  the  people.  In  a  case  where,  as 
here,  the  claim  is  that  the  assault  charged 
was  committed  by  shooting  a  pistol  or  gun  at 
the  prosecuting  witness,  to  show  that  the  pis- 
tol or  gun  used  as  the  means  for  committing 
the  assault  was  loaded  with  powder  and  ball, 
or.  Id  other  words,  that  it  was,  when  so  used, 
a  weapon  which,  when  employed  as  a  means 
:  of  assaulting  another,  is  "likely  to  produce 
great  bodily  injury,"  and  we  think  that  there 
is  evidence  produced  by  the  prosecution  which 
tended  sufficiently  to  prove  that  fact  The 
prosecuting  witness  and  the  witness  Patontl, 
as  well  as  the  defendant  himself,  testified 
tbat  the  weapon  was  fired  or  discharged  and 
Tognola  declared  that  be  heard  the  hissing 
sound  which  always  accompanies  a  bullet  as 
It  whizzes  through  and  against  the  air  cur- 
rents. These  constituted  circumstances  from 
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Which  the  Inference  wnnld  naturally  follow 
that  the  pistol  was  loaded. 

[3]  There  was  no  enur  In  the  ■action  of  the 
court  In  refusing  to  allow  in  evidence,  on  the 
motion  of  the  defendant,  a  certain  written 
Btateinent  to  which  a  nuniher  of  the  resi- 
dents of  the  vicinity  of  Beckwlth  hod  sul>- 
scrlbed,  and  In  which  it  was  declnred  that 
the  reputation  of  Paul  Patontl.  a  witness  for 
tlie  people,  fur  truth,  honesty,  and  IntegrUy 
In  the  coniniunlty  In  which  he  lived  was  bad. 
The'ofTer  of  the  statement  was  made  during 
the  exnniinallon  of  the  witness  Rudolph  Ri- 
ghetti,  who  testified  for  tlie  defense.  It  ap- 
pears that,  after  the  defendant  was  charged 
with  assnulting  Tognola  and  after  It  was 
Itnown  that  Putonrl  would  give  testimony  at 
the  trial  asalnst  the  defendant  Rlchptll.  no 
Intimate  friend  of  the  latter,  prepared  the 
statement  referred  to  and  went  about  for  the 
purpose  of  seciirlng  signatures  'thereto  and 
succeeded  In  inducing  a  numl>er  of  persons  to 
sign  It  These  facts  were  brought  to  light 
through  the  cross-examination  by  the  dis- 
trict attorney  of  Hlghettl.  and  the  statement 
was  called  for  by  that  officer  and  produced 
by  the  witness,  hut  It  was  not  read  to  the 
Jury  by  the  district  attorney.  The  object  of 
the  cross-examination,  so  far  as  It  was  based 
upon  said  written  statement,  was  merely  to 
show  the  Interest  of  Rlghettl  in  the  case  and 
In  behalf  of  his  triend,  the  defendant  The 
statemrat,  if  received  in  evidence,  would 
have  shown,  as  before  stated,  that  certain 
persons  regarded  the  reputation  of  Patontl 
for  truth,  honesty,  and  integrity  as  bad,  and, 
under  the  circumstances  under  which  It  was 
offered  as  proof,  it  would.  If  admitted,  have 
heen  hearsay,  pure  and  simple.  The  state- 
ment was  undoubtedly  offered  upon  the  theo- 
ry that  it  was  allowable  under  the  terras  of 
section  18&4  of  the  Code  of  Civil  Procedure, 
bot,  as  stated,  while  the  district  attorney 
called  tor  and  was  given  and  examined  the 
statement,  he  read  no  part  of  it  to  the  jury, 
hnt  only  referred  to  it  to  show  that  Rlghettl 
had  taken  unusnal  interest  in  the  case  in  fa- 
Tor  of  the  accused. 

[4]  The  next  assignment  involves  the  ac- 
tion of  the  court  In  disallowing  the  follow- 
ing instruction  requested  by  the  defendant: 

*"Yoii  are  instnicted  that  you  nrmat  find  that 
defendant  was  armed  with  a  loaded  pistol,  and 
by  that  is  meunt  a  pistol  ioadet)  in  such  maoncr 
that  the  discharge  of  it  would  produce  death 
or  great  bodily  injury  upon  William  Ttwnota, 
and,  unless  .vou  find  the  pistol  was  so  loaded, 
you  must  find  defendant  not  guilty." 

The  court  defined  a  deadly  weiipon  within 
the  meaning  of  section  245  of  the  I'eual  Code, 
and  then  covered  and  clearly  explained  to 
the  jury  the  proposition  contained  In  the 
above-quoted  Instruction  as  follows: 

"You  are  instructed  that  in  this  case  defend- 
mat,  Flori  Grandi»  is  charged  with  the  crime  of 


assault  with  a  deadly  weapon  with  isteat  to 
cummit  murder,  and  you  are  instructed  that, 
before  you  can  find  defendant  guilty  of  the 
crime  as  cbarKed.  you  must  be  satisfied  to  a 
moral  certainty  and  beyond  all  reusouable  doubt 
that  (lefcudniit,  Grondi,  was  armed  with  a  pistol 
so  loaded  thnt  it  would  infiict  serious  bodily 
injury  or  death  upon  William  Toguola  under  the 
circumstances  as  shown  by  tlie  evidence  in  this 
case." 

Thus  It  will  be  obmrred  the  proposition 
enunciated  in  the  rejected  Instruction  was 
clearly  covered  by  the  court's  charge. 

[SI  It  is  further  objected  that  error  was 
committed  in  the  rejection  of  the  following 
Instruction,  proiiosed  by  the  defendant: 

"You  are  instructed  that  a  person  accused  of 
a  criminal  offenw  is  presumed  to  have  a  good 
character  for  the  traits  involved  in  this  action 
for  peace  and  (|iii<>t  until  the  contrary  is  estab- 
lished by  competent  evidence,' and  you  are  fur- 
ther instructLtl  that  it  is  the  duty  of  each  and 
every  of  you  as  jurors  to  give  the  defendant  the 
benefit  of  this  presumption." 

Generally,  so  tar  as  the  writer  has  observ- 
ed, such  an  instruction  is  never  proposed  or 
given  where  the  character  of  the  accused  for 
the  traits  involved  in  the  charge  upon  which 
he  Is  tried  is  not  directly  made  an  Issue  by 
the  hitroductiou  of  proof  addressed  there- 
to. It  cannot  be  doubted,  however,  that  the 
instruction  correctly  states  the  rule,  and  it 
would  have  been  Just  as  well  to  have  given 
it,  since  the  defendant  requested  that  it  be 
submitted  to  the  Jury ;  but  It  cannot  be  as- 
sumed, from  the  fact  that  the  instruction  or 
one  bearing  ui)on  the  subject  to  which  It  re- 
lated was  not  given,  that  the  Jury  considered 
the  case  upon  the  hypothesis  that  the  de- 
fendant was  not  a  man  of  good  character  for 
peace  and  quiet.  It  is,  on  the  contrary,  to  be 
assumed,  in  view  of  the  fact  that  the  defend- 
ant's character  was  not  directly  assailed  by 
the  people,  and  that  it  was  not  made  a  direct 
issue  by  himself — that  Is,  that  there  was  no 
evidence  whatever  presented  as  to  his  char- 
acter— that  tlie  Jury  considered  the  case  as 
it  was  directly  and  actually  made  by  the 
proofs  and  upon  the  case  as  so  made  ar- 
rived at  their  verdict.  But,  at  ail  events, 
under  the  circumstances,  It  seems  to  us  that 
what  is  said  In  the  rejected  instmction  was 
sntxttantlaily  and  sufllciently  declared  In  the 
instruction  which  was  given  that  the  defend- 
ant was  to  be  presumed  to  be  Innocent  un- 
til his  guilt  was  condrmed  by  the  evidence 
beyond  all  reasonable  doubt 

We  have  now  considered  all  the  points 
urged  for  a  reversal,  and,  having  fully  ex- 
amined and  considered  the  whole  record, 
huve  found  no  legal  reason  for  setting  at 
naught  the  result  arrived  at  below. 

The  Judgment  is  accordingly  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 
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HAT  T.  McDOKALD.   (CIt.  1851.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  May  3,  1917.   Rehearing  Denied 
by  Sopreme  Court,  July  S.  1917.) 

1.  I'^'iDENCE  Q=345fK2)— Contracts  or  OabH- 

IKR— PaBTIES— PAfeOL  EVIDENCE. 

Although  where  a  writteo  contract  in  the 
form  of  an  I.  O.  XJ.  was  signed  by  the  defend- 
ant, followed  by  the  descriptive  word  "cashier," 
parol  evidence  was  admissible  to  identify  the 
party  against  whom  the  oblisation  is  legally 
chargeable,  it  is  not  competent  for  the  purpose 
of  exonerating  the  signer  from  personal  liability. 

[Ed.  Note!— For  other  cases,  see  Bvidenee. 
Cent.  Dig.  U  1722,  1908,  2110.] 

2.  Drokebs  €=7— Past  Considebation. 

Where  plaintiff  was  attempting  to  sell  real 
property,  but  failed  to  malce  satisfactory  terms 
with  the  owner  as  to  commission  to  be  paid  him. 
and  made  a  contract  with  a  bank  which  had  au- 
thority to  sell  tbe  land  that  the  sale  be  made 
through  the  hank,  and  that  plaintiff  be  pro- 
tecte<l  as  to  commission  in  an  amount  stated,  a 
subsequent  agreement  by  the  plaintiff  to  accept 
the  sum  of  $400  as  bis  (commission  was  not  bak- 
ed on  sufficient  consideration  to  make  it  bind- 
ing. 

[Ed.  \ote.^For  other  cases,  see  Brokers, 
Cent  Dig.  §S  6-8.] 

Appeal  from  Superior  Court,  Kern  County; 
J.  \V.  Mnhon,  Judge. 

Action  by  George  Hay  against  R.  McDon- 
ald. From  a  judgment  for  defendant  and 
from  an  order  denying  motion  for  new  trial, 
plaintiff  appeals.  Reversed. 

C.  L.  Claflln,  E.  W.  Owen,  and  J.  W.  Wiley, 
all  of  Bakersfield,  for  appellant.  Ceo.  E. 
Wtiitaker  and  E.  L.  Foster,  botb  of  Bakers- 
field,  for  respondent. 

JAMES,  J.  Appeal  from  a  judgment  In 
favor  of  defendant  and  from  an  ot'der  of  the 
trial  court  denying  a  motion  for  new  trial. 
The  action  wns  brought  to  enforce  payment 
of  $1,000  on  an  alleged  written  promise  of  the 
defendant.  Tbe  writing  evidencing  the  al- 
lied agre^ent  was  In  tbe  following  form : 
"Bakersfield,  Mar.  29-OT. 

"I.  O.  U. 

"One  thousand  dollars  on  completion  of  sale 
of  lots  3  &  4  in  block  273  in  city  of  Bakers&eld. 

"R.  McDonald,  Cashier." 

It  appears  that  plaintiff  as  an  agent  was 
attempting  to  effect  a  sale  of  certain  real 
property  which  was  owned  by  one  Weill. 
Plaintiff  had  fftlled  to  moke  satls&ctory 
terms  with  Weill  as  to  tbe  commission  to  be 
paid  to  tiim  for  bis  services,  and,  learning 
that  the  Kern  Valley  Bank  liad  authority  in 
some  contingency  to  sell  the  lots  of  land  for 
the  price  of  $16,000.  proposed  to  tbe  bank 
through  McDonald,  the  casbtert  that  the 
sale  be  ma'de  through  the  bank  for  $16,000, 
and  that  plaintiff  be  protected  as  to  a  com- 
mission in  the  amount  of  $1,000.  As  evidimce 
ot  tills  agreement  for  the  payment  of  commis- 
sion, the  "I.  O-  U."  above  set  out  was  made 
by  McDonald.  It  will  be  noted  that  the  Kern 
Valley  Bank  was  not  a  party  to  this  action, 
^nte  court  made  findings,  which  are  suiq>ort- 


ed  by  tbe  evidence,  to  tbe  effect  that  plaintiff 
at  all  times  knew  that  In  the  making  of  tbe 
contract  by  McDonald  the  latter  was  acting 
for  the  Kern  Valley  Bank  of  which  he  was 
managing  agent  and  cashier.  Further  find- 
ings were  made,  however,  to  the  effect  that 
when  Weill,  the  owner  of  the  property,  learn- 
ed that  the  sale  was  to  be  made  to  a  buyer 
represented  by  Hay.  be  threateni^d  to  refuse 
to  complete  the  transaction,  but  offered  to 
allow  tbe  bank  to  pay  to  the  plaintiff. the 
sum  of  $400,  which  It  Is  found  the  plaintiff 
agreed  to  accept,  and  that  thereupon  the 
property  w*as  sold  and  tbe  purchase  price 
paid;  that  thereafter  the  Kern  Valley  Bank 
tendered  to  plaintiff  the  sum  of  $400,  which 
tbe  plaintiff  refused  to  accept.  The  conclu- 
sions of  law  are  brief  and  are  as  follows: 

"That  the  I.  O.  U.  described  was  the  contract 
of  tbe  Kern  Valley  Bnnk,  and  not  that  of  the 
defendant:  that  the  plaintiff  Imew  and  accept- 
ed said  I.  O.  V.  as  tbe  act  and  deed  of  the  Kern 
Valley  Bank;  that  tile  defendant  is  entitled  to 
judgment." 

Tbe  chief  point  raised  here  by  the  appel- 
lant Is  that  tbe  court  erred  in  allowing  oral 
evidence  to  be  introduced  to  show  that  the 
contract  was  the  contract  of  the  Kern  Valley 
Bank,  nn'd  not  of  the  defendant  HiIs  find- 
ing of  tbe  court,  which  followed  tbe  proof 
so  made.  Is  claimed  to  be  erroneous : 

"That  tbe  plaintiff  did  not,  at  any  of  the  times 
mentioned,  treat  or  negotiate  with  the  defendant 
in  his  individual  capacity ;  that  the  said  plain- 
tiff had  all  of  said  negotiations  and  transactions 
with  the  said  Kern  Valley  Bank,  and  it  was  bo 
understood  and  agreed  bf  him." 

As  we  gather  from  tbe  conclnslons  express- 
ed by  the  trial  Judge,  the  judgment  as  entered 
depended  for  support  upon  that  particniar 
finding  of  fact  which  appellant  attacks,  and 
which  Is  quoted  above.  This  case  was  here 
on  a  former  appeal.  See  Hay  t.  McDonald. 
21  Cal.  App.  204. 131  Fac.  74.  The  trial  judge 
there  had  granted  a  motion  for  nonsuit,  after 
the  plaintiff  haU  Introduced  his  evidence. 
The  motion  was  granted  upcm  the  same 
ground  as  that  which  la  made  the  ba:^  for 
the  ju(^ment  here,  to  wit,  tliat  tiie  contract 
was  not  the  contract  of  McDonald,  but  ot  the 
Kern  Valley  Bank.   This  court  there  said: 

"Tbe  written  contract  or  memorandum  in  tbe 
form  of  an  'I.  O.  U.'  cannot  be  said  to  evidence 
a  contract  of  the  Kern  Valley  Bank  when  it  is 
examined  alone  and  for  what  it  shows  upon  its 
face.  Where,  in  the  body  of  an  instrument,  no 
words  appear  which  serve  to  define  the  agree- 
ment as  being  made  on  behalf  of  a  party  other 
than  he  whose  signature  is  attached  thereto,  it 
will  not  be  deemed  to  be  the  contract  of  another 
party,  even  though  there  may  appear  after  the 
appended  signature  of  the  individual.  quaJifyisg 
or  descriptive  words,  such  as  'President,'  'Sec- 
retary,' or,  as  here,  'Cashier.'  In  such  cases 
parol  proof  is  admissible  to  identify  the  party 
against  whom  tbe  obligation  is  legally  charge- 
able. Hobson  V.  Hassett,  76  CaL  208  [IS  Pac 
320,  9  Am.  St.  Rep.  193] ;  Southern  Pac.  Co. 
V.  Von  Schmidt  Dredge  Co.,  118  Cal.  308  [50 
Pac.  650] ;  McCormick  v.  Stockton,  etc.,  B,  B. 
Co..  130  CaL  100  [62  Pac  267]." 
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[1]  It  iB  a  rule  which  has  been  many  times 
Illustrated  by  tbe  decisions  that  where  an 
agent  contracts  in  terms  not  fully  expressing 
his  representative  capacity,  parol  evidence  is 
admissible  to  show  that  it  was  understood 
by  the  parties  that  another  person  was  in- 
tended to  be  bound,  or  that  there  was  a  prin- 
<^pal  wholly  undisclosed  or  unknown  to  the 
opposite  contracting'  party.  In  such  cases 
such  principal  may  be  held.  This  rule,  how- 
ever, does  not  operate  to  allow  an  agent  who 
contracts  apparently'ln  bis  own  name  to  re- 
lieve himself  of  liability,  but  is  a  rule  which 
extends  to  the  other  party  the  option  of  prov- 
ing a  charge  under  the  contract  against  the 
real  principal  also.  We  find  no  difference  in 
the  decisions  or  statements  of  the  text-writers 
on  this  subject.  "Where  an  agent  has  enter- 
ed into  a  contract  which  In  terms  charges 
himself,  parol  evidence  is  not  admissible  to 
discharge  him  by  showing  that  he  intended 
to  charge  the  principal,  but  where  the  con- 
tract bears  upon  its  face  evidence  that  the 
person  signing  was  in  fact  an  agent,  and 
where  the  contract  Is  so  framed  as  to  render 
It  uncertain  whether  the  agent  or  the  prln- 
dpal  was  Intended  to  be  bound,  parol  evi- 
dence may  be  received  to  show  that  it  was 
the  Intention  to  bind  the  prlndpal  and  not 
the  agent.  But  although  parol  evidence  may 
not  in  other  cases  be  admissible  to  release 
the  agent,  it  may  be  made  use  of  to  charge 
the  principal.  •  •  •  And  this  doctrine 
applies  as  well  to  those  contracts  which  are 
required  to  be  In  writlofl  as  to  those  to  whose 
validity  a  writing  is  not  essential.**  1  Me- 
chem  on  Agency  (2d  Ed.)  |  1176.  In  Hob- 
son  r.  Hassett,  supra,  the  contracting  party 
signed,  "A.  Haasett.  Presfdent."  The  court 
there,  In  discussing  the  subject  pertinent 
to  this  case,  said: 

"Prof.  Parsons  says:  'If  an  agent  make  a  note 
in  bis  own  name,  and  add  to  his  signature  the 
word  "Agent,"  but  there  is  nothing  on  the  note 
to  indicate  who  la  principal,  the  agent  will  be 
personally  liable,  just  as  if  the  word  "Agent" 
were  not  added.' " 

In  S.  P.  Go.  T.  Ton  Schmidt  Dredge  Co., 
supra,  the  conrt  declared : 

"Thus  the  rule  is  well  settled  that  where  a 
reading  of  a  simple  contract,  however  inartifi- 
cially  It  may  be  drawn,  discloses  that  it  is  exe- 
cuted for  or  on  behalf  of  a  principal,  or  discloses 
an  intent  to  bind  such  principal,  or  even  leaves 
the  matter  one  of  doubt,  parol  evidence  may  be 
employed  to  determine  whose  conb*aet  it  is,  and 
this  even  in  cases  where  the  instrument  is  suf- 
ficiently clear  in  its  terms  to  bind  the  agent. 
Tliis  is  not  contradicting  by  parol  the  terms  of 
a  written  instrument,  for,  as  nas  been  said:  'It 
is  no  Cfmtradiction  of  a  contract,  which  is  silent 
as  to  the  fact,  to  prove  that  a  party  is  actiag 
therein,  not  on  bis  own  behalf,  but  for  another. 
"This  does  not  deny,"  said  Parke,  B.,  "that  it 
is  binding  on  those  whom,  on  the  face  of  it,  it 
purports  to  bind ;  but  shows  that  it  also  binds 
another,  by  reason  that  the  act  of  the  agent,  in 
signing  the  agreement  in  pursuance  of  his  au- 
thority, is  in  law  the  act  <^  the  principal." ' 
Bishop  on  Contracts,  S  10S4." 


[2]  As  will  be  noted  from  the  authorities 
to  which  we  have  called  attention,  while  pa- 
rol evidence  In  such  a  case  as  this  is  compe- 
tent, It  is  not  competent  for  the  purpose  of 
exonerating  the  signer  from  personal  liability, 
but  Is  competent  for  the  purpose  of  extending 
the  liability  to  other  parties  for  whom  the 
signer  may  have  Intended  to  contract  and  for 
whom  he  had  authority  to  contract.  Such 
is  the  rule  which  we  deduce  from  a  reading 
of  the  cases.  We  have  noted  that  the  court 
made  a  finding  of  an  alleged  compromise 
agreement  by  which  it  was  asserted  that  the 
plalntifT  agreed  to  accept  the  sum  of  $400  In 
lieu  of  the  amount  set  oat  In  the  written  in- 
strument sued  upon.  The  sufficiency  of  these 
facts  found  to  establish  a  modification  of  the 
original  agreement  or  a  substituted  or  new 
agreement  Is  not  argued  In  the  briefs,  and  a 
consideration  of  those  questions  Is  not  neces- 
sary to  the  decision  in  the  caae.  However, 
it  may  be  proper  to  suggest  that  under  the 
facts  found  nnd  alleged  by  the  defendant, 
is  would  seem  that  such  subsequent  agree- 
ment was  lacking  In  the  essential  of  a  suffi- 
cient consideration  to  malie  It  of  binding  ef- 
fect. The  judgment  of  the  court  was  plainly 
based  upon  the  finding  that  defendant  assum- 
ed no  liability  by  the  contract,  but  that  the 
tiabllity  was  rnther  that  of  the  Kern  Valley 
Bank.  In  this  conclusion  we  think  the  cour*- 
erred  for  the  reasons  stated. 

The  Judgment  and  order  are  reversed. 

We  concur:  COKBET,  P.  J.;  WORKS, 
Judge  pro  tern. 


.    (33  CbI.  App.  531) 
M¥EBS  r.  HERSEOWITZ.    (Otr.  1855.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  7.  1&17.) 

1.  Landlord  and  Tenant  ®=all2{2)  —  Re- 
ceipt OF  Rent  as  Waiver  of  FoRFErruRE. 

Where  a  particular  act  or  omission  entitles 
the  landlord  to  declare  a  forfeiture  of  the  lease, 
generally  receipt  of  rent  accruing  subsequent  to 
the  act  which  works  the  forfeiture  waives  the 
forfeiture. 

[Ed.  Note.—For  other  cases,  see  Landl(Hxl  and 
Tenant,  Cent.  Dig.  fi  345.] 

2.  IiANULOBn  AND  TENANT  «=>I)4(5>— RECEIPT 

OF  Rent  as  Waiver  of  Fobfeitube  — 
"Waiver." 

While  unconditional  acceptance  by  landlord 
of  rent  mceruing  after  a  tenant  should  have  sor- 
rendered  possession  because  of  breach  of  lease 

condition  will  constitute  strong  evidence  of  the 
landlord's  waiver  of  his  notice  to  quit  under 
Code  Civ.  Proc  {  1161,  subd.  3,  nevertheless  the 

auestlon  of  waiver  is  one  of  intent,  waiver  being 
le  intentional  relinquishment  of  a  known  ritcht 
after  knowledge  of  the  facts,  and  to  establish 
such  waiver  the  evidence  mnst  indicate  a  meet- 
ing of  the  minds  and  the  intentional  forbearance 
to  enforce  a  right 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  320. 
For  other  definitions,  see  Words  and  Phrases. 

First  and  Second  Series,  Waiver.] 
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3.  Landlord  and  Tknakt  ^»112(2)  —  Re-  I  that  the  same  ahall  at  all  timoa  be  kept  free  and 
CBiPT  OF  Rent  as  "Waives"  of  Forfbitubb 
— CONTIHUINO  Breach. 


Tenant  of  a  oertion  in  a  storebouae  bad  been 
notified  of  his  violation  of  a  lease  reciuireraent 
that  aisle  space  in  the  storehouse  reserved  for 
commoD  use  of  tenants  shnuU)  be  kept  free  of 
goods,  and  on  June  1st  his  chock  for  rent  was  re- 
turned by  the  landlord.  lie  then  deposited  it  to 
the  landlord's  credit  in  a  hank.  On  June  4th 
the  landlord  »er%'e<l  on  hira  notit-e  reqiiirinjt  com- 
pliance with  Buch  provision  or  surrender  of  pos- 
spHsiou.  &s  provided  by  Code  Civ.  Proc.  8  llGl, 
subd.  3,  and  on  June  15th,  on  tenant's  noncom- 
pliance, begran  action  in  unlawful  detainer.  In 
July  the  landlord  drew  from  the  bank  the  money 
deposited  by  the  tenant,  and  the  same  procedure 
as  to  monthly  rent  was  followed  to  the  time  of 
trial,  which  was  the  foUowins  March.  Held, 
the  conduct  of  plaintiff  in  accepting  the  money, 
not  in  advance,  but  after  the  completion  of  the 
several  months,  was  not  a  waiver  of  his  right  to 
prosecute  the  action,  for  the  covenant  was  of  a 
continuing  nature,  defendant  was  continuinc  to 
violate  it,  nnd  plaintiff  was  continuing  to  object 
to  such  violation,  ond,  tbe  tenant  having  suc- 
ceeded in  retaining  possession  during  the  pen- 
dency of  the  action,  plaintilT  mi^ht  accept  com- 
pensation therefor  after  the  benefit  had  been 
received,  without  waiver  of  his  right  of  action. 

[Ed.  Note.— For  Qther  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  345.] 
4.  Evidence  «=3474(18)— Optkion  as  to  Val- 
ue—Qualiu  cation  OK  Witness. 
A  witness  stating  he  had  been  familiar  with 
rental  value  of  the  premises  in  question  for  eight 
or  nine  years,  and  especially  fbr  the  last  tliree 
or  four  years,  sufficiently  qualified  himself  to 
testify  thereon. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent,  Dig.  8  2217.] 

Appeol  from  Superior  Court,  Los  Angeles 
County;   Fred  H.  Taft.  Judge. 

Action  by  W.  L.  Myers  against  David 
Ilerskovvitz.  Prom  Judgment  for  plaintiff 
and  order  denying  new  trial,  defeodaut  ap- 
peals. Affirmed. 

John  C.  Stick,  of  Los  Angeles,  for  appel- 
laot.   Edward  M.  Selby,  of  Lots  Angeles,  for 

re^ndeut 

CONREY,  P.  J.  Appeal  by  the  def«idaDt 
from  the  Judgment  and  from  an  order  deuy- 
Ine  hlH  motion  for  a  new  trial. 

Tbe  plaintiff  was  the  owner  of  a  lease  cov- 
ering a  storeroom  building  in  the  dty  of  Los 
Angeles.  One  of  the  storerooms  of  that 
building  was  known  as  No.  554  South  Main 
street.  The  storeroom  was  sublet  In  separate 
sections  to  several  tenants.  The  defendant 
was  tlie  owner  of  one  of  these  subleases  for 
a  described  portion  of  said  storeroom  for  a 
])erlod  ending  December  31, 1914.  There  was 
extending  through  the  storeroom  an  aisle 
space  reserved  for  common  use  of  the  ten- 
ants.  Defendant's  lease  provided  that: 

"That  certain  space  so  reserved  shall  be  used 
for  tbe  common  purpose  of  ingress  aud  egress  of 
any  and  all  persons  doing  business  In  said  room 
and  their  patrons,  and  to  be  used  exclusively  for 
said  purpose;  it  being  especially  and  expressly 
agreed  tiiat  no  goods,  wares,  or  merchandise 
shall  be  placed,  kept,  or  permitted  in  said  spRoe 
BO  set  aside  for  the  common  use  aforesaid,  hut 


clear  for  the  uses  hereinbefore  specified." 

In  Set/tember,  1913,  the  plaintiff  and  de- 
fendant entered  Into  so  agreement  whereby, 
defendant's  lease  (subject  to  the  conditions 
set  out  therein,  with  exceptions  not  important 
bere)  was  extended  for  a  furtiier  period  of 
two  yearn.  It  was  agi-eed  that.  If  any  de&ult 
be  made  in  any  of  the  ccTvenanta  or  conditions 
of  the  lease,  the  defendant  would  by  such  de- 
fault forfeit  all  right,  title,  or  interest  there- 
under. 

This  is  an  action  in  unlawful  detainer.  It 
f3  alleged  In  the  complaint,  which  was  Qled 
on  June  15,  1914,  that  at  all  times  since  the 
4th  day  of  September,  191.1,  the  defendant 
failed,  neglected,  and  refused  to  permit  said 
space  so  reserved  to  he  used  exclusively  for 
the  purposes  limited  by  the  lease,  and  has  re- 
peatedly placed  and  kept  goods,  wares  and 
merchandise  In  satd  space  so  set  aside  for 
common  use,  «nd  has  refused  to  keep  said 
space  free  aud  clear  for  the  uses  spedBed 
In  the  lease.  It  was  alleged  that  by  reason 
of  defendant's  breach  of  said  conditions  and 
covenants  tbe  plalntifE  was  unable  to  rent  or 
sublet  other  portions  of  said  storeroom, 
whereby  plaintiff  was  damaged  In  the  sum  of 
$750:  On  June  4,  1914,  the  plaintiff  served 
upon  defendant  a  notice  in  writing  which  re- 
ferred definitely  to  the  covenants  above  stat- 
ed and  the  claimed  breach  thereof  by  the 
above-mentioned  acts  of  the  defendant,  and 
required  tbe  defendant  to  perform  said  condi- 
tions and  covenants  or  deliver  possession  of 
said  premises  to  tbe  plaintiff  within  three 
diiys  after  the  service  of  said  notice.  It  Is 
alleged  that  defendant  nej^iected  to  comply 
with  this  notice.  The  notice  given  was  the 
notice  required  by  section  1161,  suIhI.  3,  Code 
of  Civil  Procedure.  The  defendant  by  bis 
answer  herein  admitted  the  contract  as  plead- 
ed, but  denied  that  he  had  refused,  neglected, 
or  failed  to  perform  the  said  conditions  of 
the  lease,  and  denied  that  because  of  such 
neslect  or  failure  the  plaintiff  was  unable  to 
rent  or  sublet  the  premises,  and  denied  that 
the  plaintiff  had  fiiiffered  damages  by  reason 
of  any  act  or  negiect  on  the  part  of  defend- 
ant. The  defendant  further  alleged,  as  a 
separate  defense,  that  the  plaintiff  and  the 
plaintiff's  assignor  had  waived  all  right 
which  they  may  have  had  under  the  lease  to 
tbe  space  alleged  in  the  complaint  to  have 
been  occupied  by  the  defendant. 

[1,  2]  The  principal  contention  requiring  at- 
tention hero  arises  from  appellant's  claim 
that  respondent  waived  tbe  all»^ed  Infraction 
of  the  lease  by  accepting  payments  of  rent 
at  times  when  rcsiiondent  iiuew  the  facts  con- 
.stltutlng  such  infraction.  The  rent  was 
regularly  paid  and  accepted  monthly  in  ad- 
vance until  and  Including  May,  1014.  On 
June  1,  1914,  appellant  tendered  the  amount 
of  rent  for  that  month  by  sending  to  respond- 
ent a  chef  k  therefor,  and  tbe  check  was  re- 
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tunied  to  appellant  Appellant  tben  d^xi^t- 
ed  Uie  same  to  the  credit  of  respoudent  In  a 
bank  at  I^s  Angeles,  and  respondent  was  no- 
tified thereof.  In  July  respondent  drew 
that  money  from  the  bank.  The  same  proce- 
dure was  followed  by  the  respective  [ffirties 
each  month  thereafter  down  to  the  time  of 
the  trial,  which  occurred  in  March,  1915. 
Where  a  particular  act  or  omission  entitles 
the  landlord  to  declare  a  forfeiture  of  the 
lease,  the  general  rule  Is  that  the  receipt  of 
rent  accruing  subsequent  to  the  act  which 
works  the  forfeiture,  waives  the  forfeiture, 
if  the  lessor  at  the  time  of  recelvlug  such 
rent  has  knowledge  of  the  facts  «Dtltllug  blm 
to  such  forfeiture.  The  retat  which  be  accept- 
ed must  be  rent  which  became  due  after  the 
breach  committed  by  the  tenant.  McUlynn  v, 
Moore.  25  Cal.  884,  S&i;  Silva  t.  Campbell, 
84  Cat.  4:^0.  24  Paa  316.  But  tn  the  applica- 
tion of  this  rule  there  Is  a  distinct  dlfferenct' 
between  a  covenant  or  condition  which  is  of 
a  continnine  nature  and  one  not  of  that 
nature.  While  the  unconditional  acceptance 
by  the  landlord  of  moneys  as  rent,  which  rent 
has  accrued  after  the  lime  a  tenant  should 
have  surrendered  possession,  will  constitute 
strong  evidence  of  the  landlord's  waiver  of 
bis  notice  to  quit,  nevertheless  the  question 
of  waiver  Is  one  of  Intent  Waiver  la  the 
Intentional  reliogulshmfent  of  a  known  right 
after  knowledge  of  the  facts.  To  establish 
such  waiver  the  evldrace  must  Indicate  a 
meeting  of  minds  and  the  tntentloaal  for- 
bearance to  enforce  a  right  Alden  v.  May- 
field,  164  Cal.  C,  at  page  11,  127  Pac.  45. 
Where  the  general  course  of  dealing  between 
parties  has  led  one  of  them  to  believe  that 
a  strict  compliance  with  the  terms  of  a  con- 
dition binding  blm  will  not  be  required,  the 
other  party  may  be  estopped  from  claiming 
the  forfeiture.  What  we  have  to  determine, 
therefore,  is  whether  the  plaintiff  manifest- 
ed an  intention  lo  waive  his  objecttous  to 
the  conduct  of  the  defendant,  and  whether  In 
so  doing  be  misled  the  defendant  to  his  In- 
Jury  by  caushig  defendant  to  t>elieve  these 
infractions  of  the  "covenant  would  be  con- 
doned. 

[3]  The  court  found  that  It  was  not  true 
that  the  plalntlCT  or  his  assljnior  had  waived 
their  rights  as  to  this  matter.  Appellant 
insists  that  the  evidence  is  Insufficient  to  sup- 
port that  finding;  but  we  think  that  the  evi- 
dence does  support  tbe  finding.  The  defend- 
ant admitted  that  he  received  from  tbe  plaln- 
tlflf  two  letters  prior  to  the  time  of  the  notice 
served  on  June  4th.  One  of  these  stated  that 
tbe  defendant  occupied  too  much  space 
around  a  certain  post  at  tbe  side  of  the 
alsle^  The  second  letter,  dated  March  17, 
1014,  allied  defendant's  attention  to  tbe  aisle 
space  in  questtim  here.  During  the  month 
of  Maj'.  1914,  additional  violations  of  tbe 
■ame  covenant  of  tbe  lease  took  place.  There- 
after tbe  ^alutlff  proceeded  as  above  stated, 
and  dlUgently  prosecuted  this  actton.  Under 


these  circumstances,  we  think  that  tbe  con- 
duct of  tbe  plaintiff  In  acc^tlng  tbe  numey, 
not  tn  advance,  but  after  tbe  completion  of 
the  several  months,  was  not  a  waiver  of  his 
right  to  prosecute  tbe  action.  Tbe  covenant 
was  of  a  continuing  nature,  tbe  defendant 
was  continuing  to  violate  It,  and  tbe  plaintiff 
was  continuing  to  object  to  such  violation 
aod  continuing  his  attempt  to  obtain  posses- 
sion of  the  premises.  The  tenant  having  suc- 
ceeded In  retaining  possession  of  the  premises 
during  tbe  pendency  of  the  action,  plaintiff 
was  entitled  to  comiwnsatlon  therefor,  and 
after  the  benefit  had  been  received  by  the  de- 
fendant the  plaintiff  mlgbt  reasonably- accept 
such  compensation  to  which  be  was  entitled 
without  being  held  to  have  waived  tbe  right 
of  action  which  be  was  then  prosecuting.  Id 
Ramlsh  y.  Workman,  164  I'ac.  26,  decided  by 
this  court  February  14, 1017.  It  was  held: 

That  the  lanrtlord  was  entitled  to  nM?over  rent 
for  a  period  wliicb  im  luded  tbe  time  between  tbe 
eutry  of  a  jitdgiiifnt  for  posseasioQ  and  the  date 
of  actunt  ejectment  of  tbe  tenant.  "So  long  as 
<lefe04liint8  couUnued  to  o«x-upy  tbe  premises 
pendiDg  the  final  deteriDinatioD  of  the  action  for 
unlawful  detainer,  the  lease  cun»tituted  the 
measure  of  their  liability  for  such  time  as  they 
remained  in  pusseasiun.' 

Vnder  these  circumstances  we  perceive  no 
reason  why  plaintiff's  acceptance  of  compen- 
sation to  which  he  was  clearly  entitled 
should  force  upon  him  an  Implied  waiver 
which  he  did  not  Intend,  and  which  evidently 
tbe  defendant  knew  Umt  be  did  not  Intend. 

"Neither  will  the  receipt  of  rent  after  a  land- 
lord has  actually  commeDced  hia  action  of  eject- 
meat  for  the  forfeiture,  or  as  conipeusation  for 
the  occupation,  tbe  landlord  reHurving  tbe  right 
to  re-enter,  amount  to  a  waiver."  Taylor  on 
LtaodlorU  and  Tenant  (9tb  Ed.)  {  407. 

Appellant  contends  that  the  clauses  of  the 
lease  Involved  In  this  controversy  constitute 
a  covenant  and  nut  a  condition,  and  tbat  un- 
der the  rules  applicable  thereto  a  forfeiture 
for  a  breach  thereof  should  not  be  permitted. 
Since  the  agreement  between  these  parties 
affirmed  the  right  of  forfeiture  through 
breach  of  tbe  "covenants  or  conditions  of  tbe 
lease,"  it  would  seem  tbat  the  stipulations 
here  In  question  created  qualifications  where- 
by the  estate  granted  might  be  defeated  and 
did  amount  to  a  condition.  Kulgbt  v.  Black* 
19  Cal.  App.  518,  522,  126  Pac  512.  But  tbe 
distinction  is  not  material,  since  the  {H'ovI- 
sions  of  section  llGl,  Oode  of  Civil  Procedure, 
under  which  this  action  is  maintained,  apply 
equally  to  "conditions  or  covenants." 

Appellant  urges  also  tbat  the  evidence  l8 
insufficient  to  support  tbe  findings  which  de- 
termUie  tbat  tbe  defendant  violated  the  con- 
ditions or  covenants  of  the  lease,  and  that  by 
reason  thereof  tbe  plaintiff  was  unable  to 
rent  other  portions  of  said  storeroom,  where- 
by plaintiff  was  damaged  in  the  sura  speci- 
fied. Without  incumbering  tills  opinion  with 
a  statement  of  the  evidence,  it  is  sufficient 
to  say  tliat  we  have  examined  the  evidence 
referred  to  In  tbe  briefs  of  counsti  and  are 
satisfied  tliat  it  sumiorts  tbe  findings. 
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[4]  Appellant  claims  ^ror  by  the  court  In 
rt'celvlDg  the  testimony  of  the  witness  Elder- 
ton,  who  testified  to  the  rental  value  of  the 
premises,  as  a  basis  for  the  award  of  dam- 
ages. The  claim  Is  that  a  suiBcient  founda- 
ilon  was  not  laid,  and  that  the  witness  did 
not  sufficiently  qualify  himself,  although  he 
stated  that  he  bad  been  familiar  with  such 
rental  value  for  eight  or  nine  years,  and 
especially  the  last  tliroe  or  four  years,  and 
that  the  court  erred  In  overruling  appellant's 
objection  to  the  foundation  question  asked  of 
the  witness,  which  was: 

"Are  you  familiar  with  the  rental  value  in  the 
neighborhood  of  these  premiaps  at  554  South 
Main  street?" 

The  ruling  was  correct  and  the  defendant 
did  not  attempt  to  show  that  the  witness 
was  not  qualified  and  did  not  iniroauce  any 
evidence  contradicting  his  testimony. 

The  Judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J. ;  WORKS.  Judge 
t»ro  tern.  , 

(38  Cftl.  App.  605)  ' 

PEOPLE  V.  FEALY,    (Or.  366.) 

(liistrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  9,  1017.   Rohcnring  Denied  by 
Supreme  Court  July  5,  1017.) 

!.  Cbiminal  Law  ^E=»115S(1)— Appeal— In- 
dictment—Sdfticiesct  OF  BVIDE.VCE. 
The  action  of  the  ^aod  jury  in  tindiDg  an 
iudicttnent  cannot  be  reviewed  on  the  ground 
that  there  was  not  au0icient  competent  evi- 
dence adduced  before  it  to  warrant  the  Ending 
of  the  indictmenL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  3070,  3071,  3074.1 

2.  Gbihinal    Law  <=s»422(6)— Evidence — 

Acts  of  Cocosspibatobs. 
Under  Code  Civ.  Proc.  S  1870,  snbd.  6,  tes- 
ttmooy  may  be  given,  after  proof  of  the  con- 
spiracy, OB  to  Btatementa  and  transactiuos  of 
the  alleged  conspirators  relative  to  the  ccnspir- 
acy  after  its  formation  and  before  the  consum- 
mation of  its  object,  whether  or  not  the  accused 
was  present  when  they  occurred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
tAW,  Cent.  Dig.  8  084.] 

a.  Witnesses      <S=>337(3)  —  IkfeaOHHbnt  — 

Characteb  of  Accused. 
Where  defendant  in  a  criminal  case  testi- 
fies for  himself,  he,  like  any  other  witness,  may 
be  impeached  by  evidence  that  bis  general  repu- 
tation for  truth,  honesty,  and  integrity  is  bad, 
under  Code  Civ.  Proc.  $  2051. 

IKd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1130.] 

4.  Crihinal  r>AW  «=s>1172(2)  —  Review — 
Habmless  Ebrob  —  InsTBUcnoNS  —  Cbedi- 
BiLFTT  OF  Accused. 

Giving  of  an  instruction  that  jury  should 
fairly  and  impartially  consider  testimony  of  ac- 
cused, and  "if  it  produces  conviction  in  your 
minds,  you  should  act  upon  it;  otherwise  you 
may  reject  it," — is  harmless  error,  where  the 
evidence  of  his  guilt  is  clear  and  convincing. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  3155.] 

5.  Criminal  Law  ©=3741(6) — Instbcctions— 
Maiteks  of  Fact. 

An  instruction  that  "circumstantial  evidence 
may  consist  of  incriminating  admissions  made 
by  one  accused  of  crime,  plans  laid  for  the  com- 
mission of  the  crime  by  the  accused,  such  as 


putting  himself  In  a  position  to  commit  it.  In 
short,  any  act,  declaration,  or  circumstance  ad- 
mitted in  evidence  tending  to  connect  accused 
with  the  commission  of  the  crime,**  is  not  an 
instruction  on  matters  of  fact. 

[Bi.  Note.-~FDr  other  cases,  see  CUmtnal 
Law.  Cent  Dig.  SS  1727, 172S.] 

Appeal  from  Superior  Court,  Kap&  County ; 
Henry  C.  Gesford,  Judge. 

Richard  W.  Fealy  was  convicted  of  the 
crime  of  willfully  burning  and  destroying 
property  with  tiie  felonious  Intent  to  injure 
and  defraud  the  Insurer,  and  appeals.  Af- 
firmed. 

E.  S.  Bell,  of  Napa,  and  Knight  &  Heggerty. 
qf  San  Francisco,  fbr  appellant  U.  S.  Webb. 
Atty.  Gen.,  and  J.  Cliarles  Jones,  Deputy 
Atty.  Gen.,  for  the  People. 

HART,  J.  The  defendant  was  Indicted  by 
the  grand  Jury  of  Nni)a  county  for  the  criiue 
of  "willfully  and  feloniously  burning,  injur- 
ing, and  destroying  property  with  the  feloni- 
ous intent  to  Injure,  prejudice,  damage,  and 
defraud  the  insurer"  of  said  property.  ITiere- 
after  be  was  put  upon  his  trial  thereunder, 
and  was  convicted  by  the  Jury  of  the  crime 
as  so  charged,  and  he  appeals  from  the  judg- 
ment of  convlctiou  and  the  order  denying  him 
a  nmv  trial. 

The  law  upon  which  the  Indictment  was 
founded  is  to  t)e  found  in  section  54S  of  the 
Penal  Code,  whose  language  is  as  follows: 

"Every  person  who  willfully  bums,  or  in  any 
other  manner  injures  or  destroys  any  property 
which  is  at  the  time  insured  against  loss  or  dam- 
age by  fire  or  by  any  other  casualty,  with  intent 
to  defraud  or  prejudice  the  insurer,  whether 
the  same  be  the  property  of  or  in  possession  of 
such  person  or  of  any  other,  is  punishable  by 
imprisooment  in  the  state  prison  not  less  than 
one  nor  more  than  ten  yean." 

Following  what  la  conceived  to  be  Uie  more 
orderly  course  In  this  case,  the  story  of  the 
alleged  crime,  as  It  was  developed  by  the 
evidence,  should  first  Iwlefly  be  narrated. 

It  should  first  be  explained  that  the  theory 
of  the  people  at  the  trial  and  in  the  prosecu- 
tion of  the  defendant  was  that  the  burning  of 
the  building  was  the  climax  of  a  conspiraci* 
concocted  by  Fealy,  bis  wife,  other  members 
of  his  family  and  one  Will  Dodson.  and  that 
the  motive  for  the  act  was  to  secure  the  In- 
Buranco  which  had  been  placed  upon  tlie 
building  and  Its  contents. 

The  crime  charged  was  cmnmitted  on  the 
23d  day  of  September,  1913,  at  about  8 
o'clock  in  the  evening.  The  property  alleged 
to  have  been  set  on  fire  and  burned  by  the 
accused  was  a  dwelling  bouse,  situated  at 
the  corner  of  Hudson  avenue  and  Main  street, 
in  the  dty  of  St,  Helena,  Napa  county.  This 
property  was  originally  owned  by  Mrs.  Mary 
Center,  the  mother  of  Mrs.  Laura  Ida  Fealy. 
wife  of  the  defendant  Mrs.  Laura  Ida  Fealy 
at  the  time  of  her  intermarriage  with  the  de- 
fendant, on  the  12th  day  of  June.  1910.  was  a 
widow,  having  previously  been  the  wife  of 
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one  Glsln,  hy  whom  she  had  two  male  chil- 
dren, Ernest  and  George,  aged,  respectirely. 
at  the  time  of  the  trial,  about  22  and  24 
years. 

Mrs.  Center  conveyeil  the  property  In  ques- 
tion to  her  daughter,  &frs.  Fealy,  on  the  1st 
day  of  November,  1910.  This  conveyance 
was  a  deed  of  gift,  the  expressed  consldera* 
tlon  being  love  and  affection.  On  the  ISth 
day  of  July,  1913,  Mrs.  Fealy  conveyed  said 
pn^rty,  by  a  deed  of  grant,  bargain,  and 
sale,  for  the  nominal  consideration  of  flO, 
as  ^pressed  m  said  deed,  to  sold  Will  Dod- 
sou,  a  resident  of  the  city  and  county  of  San 
Franciaco.  On  the  11th  day  of  November, 
1915.  said  Dodstm  reomv^ed  the  proper^  to 
Mrs.  Fealy. 

The  facta  alboTe  recited  concerning  the 
several  transfera  of  the  property  prior  to  the 
burning  of  the  building  and  the  retransfer 
of  said  prcqperty  by  Dodson  to  filrs.  Fealy 
after  the  burning  a»,  as  may  readily  be  ap- 
prehended, established  by  record  evidence,  as 
to  the  verl^  of  which  no  question  Is  raised. 
Further  facts  of  the  case,  a  brief  statement 
of  which,  following  an  orderly  course,  Is  to 
follow,  are  reasonably  deduclble  from  the 
evidence  as  presented,  and  show  quite  con- 
clusively that  the  verdict  Is  well  supported, 
although.  It  Is  to  be  remarked,  there  Is  evi- 
dence in  the  record  whldi.  If  believable, 
would  support  a  conclusion  the  reverse  of 
that  evidenced  by  the  verdict 

For  several  years  prior  to  and  at  the  time 
of  the  fire,  on  the  23d  day  of  September,  1913, 
the  defendant  and  his  wife,  together  with  the 
latter's  mother.  Mrs.  Center,  and  two  sons, 
Ernest  and  George  GIsIn,  resided  in  the  house 
In  question.  Upon  the  said  property  there 
then  subsisted  an  incumbrance  amonntlng 
to  a  trifle  over  $4,000.  On  various  occasions 
the  members  of  the  family  above  referred 
to  discussed  their  financial  affairs,  and  It 
was  finally  suggested  by  the  defendant  that 
the  better  way  to  relieve  themselves  of  their 
financial  obllgatlMis  and  burdens  would  be 
to  bum  the  property,  secure  the  Insurance, 
and  with  the  money  so  obtained  pay  off  their 
Indebtedness  and,  with  the  balance  of  the 
money,  set  themselves  up  In  the  ranching 
business.  This  prc^josltlon  was  frequently 
discussed  among  the  members  of  the  family, 
and  on  several  occasions  when  Thomas  Fealy, 
a  brother  of  the  defendant,  was  present  As 
a  part  of  the  scheme  thus  proposed,  the  proi>- 
erty  was,  as  above  shown,  transferred  by 
Mrs.  Fealy  to  Dodson.  The  Insurance  on  the 
house  at  the  date  of  this  transfer  stood  in 
the  name  of  Mrs.  Center,  the  mother  of  Mrs. 
Fealy.  Upon  the  conveyance  of  the  property 
to  Dodson,  the  latter,  accompanied  by  Mrs. 
Fealy,  went  to  the  local  agent  In  St  Helena 
of  the  companies  Issuing  the  iwllcies  of  in- 
surance on  the  property,  and  had  the  Insur- 
ance transferred  to  Dodson,  Mrs.  Fealy  at 
the  same  time  explaining  that  she  had  trans- 
ferred the  prc^rty  to  Dodson.  On  this  same 
occaslMi,  DodsMi  applied  for  and  recelTed  ad- 


ditional Insurance  of  $1,500  on  the  contents 
of  the  house,  that  Is,  the  furniture  and  other 
household  equipments.  As  the  property  thm 
stood,  the  aggr^ate  Insurance  on  the  house 
and  Its  contents  amounted  to  the  sum  of 
$9,000,  of  which  the  sum  of  $6,000  was  on  the 
house  and  the  balance,  $3,000,  on  the  furni- 
ture and  other  contents.  There  Is  evidence 
tending  to  show,  and  which.  In  fact  1*  believ- 
able, does  show,  that  the  house,  which  was 
a  frame  two-story  building  and,  n'ltb  the  ex- 
ception of  a  small  addition  built  to  It  in  re- 
cent years,  an  old  structure,  was  of  no  great- 
er value  than  of  the  sum  of  $3,500.  It  Is  not 
seriously  claimed  that  the  furniture  and  oth- 
er contents  of  the  building  were  not  of  the 
value  of  the  sum  for  which  they  were  Insur- 
ed, viz.  $3,000. 

After  the  last-mentioned  transaction  was 
consummated,  the  defendant  and  his  brother 
proceeded  to  remove  the  furniture  and  other 
household  paraphernalia  from  the  building 
to  the  home  of  the  defendant's  father,  Thom- 
as F.  Feely.  Sr.,  near  Rutherford,  Napa 
county,  and  distant  about  six  miles,  north- 
easterly, from  the  Hudson  street  property,  or 
the  property  that  was  burned.  The  bulk  and 
the  most  valuable  of  the  furniture,  carpets, 
silverware,  kitchra  utensils,  and  dining  room 
equipments  were  by  degrees  or  at  near  in- 
tervals so  taken  to  the  senior  Fealy's  home 
and  there  stored.  The  defendant  then  plac- 
ed In  the  burned  house  a  quantity  of  old  fur- 
niture, which  was  of  very  little  value,  and 
scattered  It  about  the  house  In  the  several 
rooms  In  Irregular  order. 

The  building  was  only  partly  damaged,  the 
fire  having  been  observed  and  an  alarm 
thereof  given  In  time  to  enable  the  fire  de- 
partment and  citizens  of  the  town  to  get  to 
the  building  before  the  fire  had  made  much 
progress  or  gained  any  considerable  head- 
way. After  the  flames  were  extinguished,  an 
examination  of  the  Interior  of  the  house  very 
plainly  disclosed  that  some  four  or  five  fires, 
originating  In  different  rooms  and  parts  of 
the  building  and  Independently  of  each  other, 
had  started.  One  of  these  fires  was  started 
In  the  attic  of  the  building.  It  was  further 
discovered  that  large-sized  holes  had  been 
punched  Into  the  walls  of  some  of  the  rooms, 
the  plastering  and  lathing  having  thus  been 
broken  In  at  a  number  of  different  places. 
Into  these  holes  there  had  been  placed  or 
stuffed  a  large  quantity  of  old  newspapera, 
excelsior,  evidently  taken  from  an  old,  dilap- 
idated lounge  found  In  one  of  the  rooms,  and 
other  like  Inflammable  materials. 

The  house  was  lighted  by  electricity  fur- 
nished by  a  local  power  company.  There 
were  two  or  three  kerosene  oil  lamps  In  the 
house,  but  these  were  used  only  when  the 
lighting  system  was  temporarily  out  of  re- 
pair or  in  defective  amdltion  for  brief  peri- 
ods, as  from  heavy  rain  or  wind  storms.  It 
was  shown  by  an  expert  electrician  who  was 
thoroughly  famlUar  with  the  electric  wiring 
of  the  honae,  and  -who  minutely  examined  the 
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wires  and  their  cmDectlons  Immediately  aft- 
er the  fires  In  the  bouse  bad  been  extinguish- 
ed, that  It  was  absolutely  certain  that  the 
flres  were  not  caused,  either  directly  or  Indi- 
rectly, by  the  electrical  currents  transmitted 
to  and  through  the  wires  or  trom  electrlcltj 
at  all. 

niat  a  large  quantity  of  the  most  valuable 
contents  of  the  house  ujnm  which  Insurance 
had  been  placed  was  removed  therefrom  at 
different  times  by  the  d^endant  prior  to  the 
flre  seems  to  have  been  very  clearly  shown, 
^e  Gisin  brothers,  or  at  least  one  of  them, 
testified  to  seeing  the  defendant  take  the  fur- 
niture from  tbe  bouse.  load  It  into  a  wagon  and 
haul  It  away,  and  that  they  subsefiuently  saw 
it  at  the  home  of  the  elder  Pealy,  The  boys 
were  corroborated  by  other  witnesses,  who 
saw  the  wagon  loaded  with  furniture  leaving 
th«  Hudson  street  bouse,  and  by  the  state- 
ment of  the  defendant  blmnelf  to  one  of  s»ld 
witnesses  that.  Dodson  having  bought  the 
house  and  realty,  he  (defendant)  was  moving 
the  furniture  away  to  be  stored  until  such 
time  as  be  could  settle  upon  a  farm  which 
he  Intended  quite  aoon  to  take  over.  In  fact, 
the  drcumstance  ot  the  removal  of  the  furni- 
ture from  the  Hudson  street  house  to  tbe 
home  of  the  defendant's  father  seems  to  hiive 
been  quite  conclusively  shown  by  tbe  produc- 
tion In  court  at  the  trial  of  the  furniture, 
etc..  Itself.  It  having  been  further  ahown  In 
this  connectlfUi  that  the  officers  of  the  law 
had,  under  the  authority  of  a  search  war- 
rant, found  tbe  ftimlture  and  taken  posses- 
sion tbereof  at  the  home  of  the  elder  Fealy. 

The  Oisln  brothers,  who  claimed  to  have 
known,  from  its  very  Inception,  of  tbe  scheme 
to  destroy  the  Hudson  street  property  by  fire, 
after  the  remoxnt  of  the  contents  of  the 
building  therefrom,  but  who  declared  that 
they  were  forced  to  secrecy  concerning  said 
sdMme  by  threats  nf  the  defendant  tlut.  If 
he  went  to  jail  for  the  crime,  they  (the 
Gisin  boys)  would  go  with  him.  gave  exceed- 
ingly damaging  testimony  against  the  ac- 
cused. From  the  testimony  of  the  one  or  the 
other  or  both,  these  facta  were  elicited: 
That,  at  some  time  prior  to  the  fire,  one  of 
the  streets  upon  which  the  building  abutted 
was  plowed  and  torn  up,  preparatory  to  the 
bituminizing  thereof,  and  that,  while  the 
street  was  In  that  condition,  the  defendant 
remarked  to  one  of  the  boys  that  "this  would 
be  a  good  time  for  the  fire,  as  the  Ore  engine 
could  not  get  down  nair  the  house  and  put 
the  fire  out";  that.  Just  preceding  the  date 
of  the  fire,  tbe  water  connection  of  the  prem- 
ises with  the  city  water  mains  was  discon- 
nected by  the  defendant,  and  this  for  the 
avowed  purpose  of  circumvratliv  any  eflTorts 
which  might  be  found  requisite  properly  to 
combat  and  extinguish  the  fire;  that.  <hi  the 
ni^t  of  the  fire,  the  large  water  tank  main* 
talned  on  the  premises  was  dry  or  without 
even  a  trace  of  water  therein ;  that,  several 
days  before  the  fire,  the  defendant  was  in 
one  of  tbe  rooms  of  tbe  bous^  engaged  In  ex- 


perimenting with  burning  candles  to  deter 
mine,  aa  he  declared  to  one  of  the  Glslna, 
bow  long  it  would  require  a  lighted  candle 
five  Inches  In  length  to  consume  Itself  or 
bum  to  the  end;  that  he  said  that  be  Intend- 
ed to  use  tbe  candlea  for  the  purpose  of  set- 
ting fire  to  the  house,  by  placing  them  In  tbe 
holes  In  the  wall  Into  which  paper  and  other 
readily  combustible  material  had  been  placed, 
and  in  such  a  position  with  reference  to  said 
material  that  the  candles,  being  lighted, 
would  in  a  brief  time  burn  down  to  the  ma- 
terial and  thus  set  it  afire;  that,  on  the 
evening  of  the  fire,  having,  according  to  other 
witnesses,  left  the  Hudson  street  bouse  In  a 
buggy,  accompanied  by  his  wife,  at  about  6 
o'l-lurk.  the  defendant  two  hours  later  arrived 
at  the  "Karrier  place."  in  Conn  valley,  Xapa 
county,  where  the  Gisin  boys,  Mrs.  Center 
and  a  brother  of  the  latter  were  then  tem- 
rmnirlly  domiciled  In  an  "old  shack,"  aa  one 
of  the  nuins  described  the  structure;  that 
be  told  the  boys  that  It  was  then  about  time 
that  the  bouse  should  "go  up"  and  that  If 
they  would  go  up  "on  the  hill'*  tbey  could 
probably  see  the  blaze  from  that  point ;  that 
the  defendant's  wife  commenced  to  cry  and 
said,  "Yes.  be  set  the  house  on  fire";  that 
the  defendant  remained  at  the  Farrier  place 
for  a  brief  time  and  then  went  away. 

It  was  shown  that,  near  tlie  hour  of  10 
o'clock  that  night,  the  defendant  appeared  at 
the  Hudson  street  bouse  while  muny  of  the 
people  that  had  been  attracted  to  the  place 
by  tlte  fire  were  itlU  there.  He  had  left  hit 
nife  in  the  buggy,  and  himself  went  into  the 
bouse,  where  he  met  a  man  named  Be^ 
Ue  asked  the  latter:  "What  Is  tbe  matter; 
la  there  a  fire?"   Beck  replied:  "Well.  you. 

s  n  of  a  b      h,  can't  you  see  that  the 

{house  Is  on  fire?"  to  which  the  defendant 
I  made  no  reply,  but  afterwarda  inquired 
I  whether  the  piano  bad  been  saved.  Havhig 
been  told  that  It  was  not,  he  Immediately  left 
the  house  without  going  Into  any  other  room 
than  the  living  room,  where  the  above  con- 
versatloo  took  place. 

Some  weeks  after  the  fire,  Dodsou  filed 
with  the  Insurance  companies  a  sworu  state- 
ment of  the  loss,  and  included  In  aald 
t  statement  was  a  detailed  list  of  the  tntyH- 
ture.  picture  silverware  and  other  contents 
of  tlie  house,  upon  which  an  Insurance  of  $3.- 
000  bad  been  placed  and  which,  previously  to 
the  fire,  hud  been  removed  from  tbe  bouse 
as  above  indicated  and  described.  The  com- 
panies carrying  the  Insurance  on  the  house 
and  the  contents  refused  to  pay  the  polldea, 
and  thereupon  suits  were  Instituted  In  the 
superior  court  for  the  recov^  ot  tbe  Insur- 
ance money. 

There  Is  a  vast  amount  of  other  testlmtmy 
In  the  record  than  that  from  which  the  tore- 
gobig  facta  are  extracted.  In  fact,  the  testi- 
mony covered  a  wide  range  of  toi^ca,  all 
bearing  in  a  greater  or  leas  degree  optm  the 
charge  set  forth  In  the  indictment,  and  dis- 
closing and  establishing  against  the  accused 
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drcumstancea  of  the  most  lacrimluatory  char- 
acter, iocluding  statements  by  tbe  defendant 
whicb  involved.  In  effect,  admissions  of  the 
incendiary  origin  of  ^e  fire  and  bis  re- 
sponsibility tlierefor.  We  have,  however, 
briefly  stated  herein  enough  of  the  testimony 
presented  before  the  jury  In  support  of  the 
charge  preferred  against  tbe  defendant  clear- 
ly to  show  that  the  verdict  stands  before 
this  court  amply  supported. 

It  Is  not  seriously  urged  here,  though,  that 
the  conclusion  arrived  at  by  tbe  Jury  as  In- 
dicated by  tbe  verdict  Is  not  sustained  by 
tbe  proofs.  It  is  claimed,  however,  that  the 
defendant  was  denied  a  legal  trial  for  these 
reasons,  generally  stating  them:  (1)  That  a 
large  amount  of  the  evidence  presented  be- 
fore the  grand  Jury,  and  upon  which  the  In- 
dictment was  founded,  was  irrelevant  and 
Incompetent,  ond  that  there  was  not  suffi- 
cient competent  proof  adduced  l>Gfore  that 
body  to  warrant  the  finding  of  the  indict- 
ment; that  therefore  the  trial  court  erred  In 
denying  the  motion  of  the  accused  to  set 
aside  tbe  Indictment;  (2)  that  tbe  court 
erred  In  admitting  certain  testimony  to  which 
objection  was  made  by  the  accused ;  (.3)  that 
the  charge  of  the  court  Involved  an  erroneous 
and  prejudicial  statement  of  the  law  in  cer- 
tain Indicated  particulars.  These  proposi- 
tions will  now  be  considered  In  the  order  In 
which  they  are  thus  stated. 

1.  We  are  not  prepared  to  say  that  the 
testimony  taken  before  the  grand  Jury  was 
not  of  a  cliaracter  to  warrant  the  Indictment 
of  the  accused.  It  is  true  that  the  investi- 
gation before  that  body  was  not  as  full  and 
complete  as  was  the  trial,  and  that  many 
facts  and  circumstances  brought  out  at  the 
trial  were  not  developed  before  the  grand 
jury;  still,  the  fact  of  the  removal  by  tbe 
defendant  of  the  furniture,  etc,  from  the 
house  shortly  before  tbe  fire,  the  fact  that 
certain  oil  paintings  which  had  been  bung 
from  the  walla  of  the  house  l>efore  the  fire 
and  some  furniture  were  found  stored  in  tbe 
"tank  bouse"  after  the  Are,  the  fact  that  holes 
bad  been  bored  in  the  walls  and  paper  and 
other  indammable  materials  stuffed  In  said 
holes,  the  fact  that  several  fires,  evidently 
starting  independently  of  each  other,  broke 
out  In  the  house  and  In  different  rooms,  and 
the  fact  of  the  securing  of  additional  insnr- 
anceonthe  furniture,  etc.,  whicb  was  remov- 
ed from  the  house,  were  all  brought  to  the 
attention  of  tbe  Inquisitorial  body.  In  addi- 
tion to  these  facts,  the  actions  of  tbe  defend- 
ant and  his  wife  prior  to  and  on  the  day 
and  evening  of  the  Qre  were  shown,  thus  dis- 
closing conduct  on  their  part  which,  when 
considered  in  connection  with  the  circum- 
stance of  the  burning  of  the  house,  was,  to 
soy  the  least  of  it,  of  a  very  suspicious  char- 
acter. 

[1  ]  But  conceding,  for  the  purpose  only  of 
tbe  dedaion  o£  the  point  now  before  us,  that 
tbe  testimony  so  heard  was  entirely  ineom- 
petmt  and  in  any  event  entirely  Insufficient 


to  Justify  the  Indictment,  yet,  under  the  law, 
an  appellate  court  cannot  review  that  ques- 
tion to  any  purpose.  It  Is  true  that  section 
919  of  the  Penal  Code  provides  that  tbe 
grand  jury  cau  receive  noue  but  legal  evi- 
dence, and  the  best  evidence  in  degree,  to  the 
exclusion  of  hearsay  or  secondary  evidence. 
It  is  also  true  that  section  9:^1  of  said  Code 
declares  that  "tbe  grand  jury  ouulit  to  ttnd 
I  an  Indictment  when  all  the  evidence  before 
them,  taken  together.  If  unexpliiliied  or  un- 
contradicted, would.  In  tbelr  Judgment,  war- 
rant a  convU'tloo,"  which,  no  doubt,  also 
meaos  that,  unless  the  evidence  is  such  aa 
Is  thus  described,  an  ludlctiuent  ought  not 
to  be  returned,  although  It  has  been  held 
tliat  as  far  as  said  section  was  intended  to 
go  was  to  operate  "only  as  a  matter  of  ad- 
vice to  the  jury."  State  v.  Boyd.  2  Hill  (S. 
C.)  288,  27  Am.  Dec.  .176;  In  re  Kenni'dy,  144 
Cai.  634,  78  Pac.  34.  67  L.  R.  A.  406,  103  Am. 
St.  Rep.  117,  1  Ann.  Cas.  840.  It  has,  how- 
ever, repeatedly  been  held  In  this  state  that 
there  Is  no  method  provided  for  revising  the 
action  of  a  grand  Jury  on  the  ground  that 
there  was  not  sufficient  evidence  to  support 
it.  In  re  Kennedy.  144  Cnl.  630.  78  Piic.  34, 
67  L.  R.  A.  406.  103  Am.  St.  Rep.  117.  1  Ann. 
Cas.  840,  and  cases  therein  cited ;  Brobeck 
v.  Superior  Court,  152  Cal.  280.  02  Pac.  646. 
See,  also,  Bishop  on  Criminal  Procedure,  § 
872.  and  United  States  v.  Reed.  2  Platcbf. 
437.  Fed.  Cas.  No.  16,134.  In  the  Kennedy 
Case  It  is  said: 

"An  indicttneot  is  the  record  of  tbe  action  of 
a  judicial  boily,  and  Biiob  actino  is  Anal  when 
there  is  do  appeal  therrfrom  ant)  no  otlisr  meth- 
od provided  for  revising  It;  sod  there  is  do 
method  for  revising  it  on  the  ground  tliat  tliere 
was  not  sufficieot  evidence  to  support  it"  {cit- 
ing Bishop  on  Crim.  Proc.  $  872 ;  State  v.  Itoyd, 
2  ITill  IS.  CI  288.  27  Am.  Dec.  370:  Smith  v. 
State,  61  Miss.  750:  Hlght  v.  United  States. 
Morris  [Iowa)  407.  43  Am.  Dec,  111 ;  U.  S.  v. 
Reed.  2  Blatcbf.  487,  Fed.  Cas.  No.  16.134: 
Hammond  t.  State,  74  MAss.  214,  21  Soutb. 
149). 

In  all  the  cases  Jnst  named,  the  question 
was  reviewed  on  appeal,  and  In  the  Kennedy 
Case,  supra,  our  Supreme  Court  said  that: 

"Tbe  statutes  of  the  states  where  the  deci- 
sions above  referred  to  were  made  do  not  dif" 
fer  materially  on  the  subject  of  grand  Juries 
•   •   •   from  those  of  this  state." 

2.  Counsel  for  the  defendant,  in  their 
briefs,  make  a  general  objection  that  a  mass 
of  evidence  was  admitted  which  involved  Ir- 
relevant and  hearsay  testimony,  all  prejudi- 
cial to  the  substantial  rights  of  the  accused. 
The  fact  Is,  Indeed,  that  the  alleged  errors 
of  which  the  defendant  thus  seeks  to  avail 
himself  here  are  not  pointed  out  with 'that 
definlteness  essential  to  make  it  entirely  clear 
what  particular  rulings  It  Is  claimed  the 
court  erroneoTiBly  made  to  the  detriment  of 
the  accused.  But  we  are  able  to  gather  from 
the  briefs  that  It  is  the  claim  that  all  the 
testimony  relating  to  the  several  transfers  of 
the  property,  when  those  transactions  were 
not  carried  on  or  dltKUssed  in  the  presence 
of  ttie  defendant,  waa  hearsay  and  incom- 
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petent;  that  the  testimony  relative  to  the  In-: 
Buraoce,  Involving  the  statemoits  and  acts 
of  Dodson,  Mrs.  Fealy,  and  the  Insurance 
agents  and  adjusters,  made  and  done  both  be- 
fore and  after  the  &re,  In  the  absence  of  the 
defendant,  was  likewise  incompetent  and 
prejudicial;  that  (he  testimony  of  the  notary 
public,  before  whom  the  deed  from  Mrs. 
Fealy  to  Dodson  wna  acknowledged,  disclos- 
ing what  was  dtHie  and  said  by  and  between 
Dodson  and  Mrs.  Fealy  constituted  hearsay 
statements,  the  defendant  not  having  been 
present  when  that  transaction  took  place; 
that  certain  witnesses  were  erroneously  per- 
mitted to  testify  that  certain  furniture  which 
was  found  to  have  been  removed  from  the 
house  before  the  Are  they  had  seen  in  the 
house  prior  to  the  fire;  that  the  testimony 
offered  and  received  In  impeachment  of  the 
defendant's  general  reputation  In  Napa  coun- 
ty for  truth,  honesty,  and  Int^rlty  was  im- 
properly allowed  and  seriously  damaging  to 
the  defendant.  As  before  stated,  the  theory 
apon  which  the  case  was  tried  was  that  the 
defendant,  his  wife,  his  brother  Tom,  and 
Dodson  had  entered  into  a  confederation  or 
ronspiracy  to  destroy  the  building  by  fire  for 
the  purpose  of  securing  the  Insurance  money. 
Necessarily,  from  the  \-ery  nature  of  the  case 
— that  is,  from  the  fact  that,  to  support  the 
chaise  and  prove  the  defendant's  connection 
with  the  alleged  conspiracy,  reliance  upon 
circumstantial  evidence  was  necessary — the 
proc^  covered  an  extensive  and  varied  field 
of  Inquiry.  The  evidence  in  the  case  of  a 
conspiracy,  where  the  defendant's  connection 
therewith  it  is  necessary  to  prove.  Is  wider 
than  perhaps  In  any  other  case.  Takm  by 
themselves,  tlie  acta  constituting  a  conspira- 
cy, while  pdfhaps  more  or  less  incriminatory, 
are  seldom  of  an  nneqalvocally  gull^  charac- 
ter, and  can  only  be  properly  and  justly  estl- 
niated  when  coimected  with  all  the  surround- 
Ing  (drcnmstances.  And  there  is  no  mle  of 
evidence  better  settled  than  that: 

"Where  the  guilt  of  a  party  depends  upon  the 
intent,  purpose,  or  design  with  which  an  act  is 
ilone,  or  upon  bis  guilty  knowledge  thereof,  col- 
lateral facts  in  which  he  bore  a  principal  part 
may  be  examined  into  for  the  purpose  of  eetab- 
liBhinc  such  guilty  intent,  design,  purpose,  or 
knowledge.  It  is  sufficient  that  such  coUaternl 
facts  have  some  connection  with  each  other  as 
a  part  of  the  same  plan  or  induced  by  the  same 
motive,  and  it  is  Immaterial  thst  they  sfaow 
the  commisaion  of  other  crimes."   8  Cyc.  684. 

In  this  case,  the  theory  that  there  had  been 
formed  by  and  between  the  defendant,  his 
wife  and  brother  and  Dodson  a  conspiracy  to 
destroy  the  bulldihg  by  flre  is  an  exceedingly 
plausible  one.  It,  indeed,  was  supported  by 
what  appear  to  be  very  powerful  circum- 
stances; and,  while  It  Is  no  doubt  true,  as 
might  reasonably  be  expected  and,  indeed, 
quite  unavoidable  In  a  case  where,  as  in  this, 
multitudinous  as  well  as  multifarious  circura- 
stanoes  are  required  to  be  shown  to  prove 
the  ultimate  fact,  some  erroneous  statements 
or  testimony  found  their  way  here  and  there 
lu  the  record,  still  careful  examination  and 


consideration  of  all  the  testimony  has  con- 
vinced us  that.  In  the  main,  the  testimony 
complained  of  was  not  only  pertinent  to  the 
case  but  legally  competent,  and  that  the  few 
errors  which  were  committed  were  of  little 
consequence,  or  bore  upon  matters  which.  In 
view  of  the  strong  circumstantial  case  legiti- 
mately made  against  the  defendant,  could 
have  exerted  no  baleful  Inflnence  in  bringing 
about  the  result  arrived  at  by  the  Jury. 

[2]  Replying,  however,  somewhat  specifical- 
ly, though  briefly,  to  the  objections  urged  here 
against  some  of  the  testimony,  it  may  be  ob- 
served that  It  was  obvlonsly  not  only  proper, 
but,  considering  the  hypothesis  uiK>n  whl<A 
the  case  was  presetted  by  the  pe^le  (that 
the  burning  was  the  consequence  of  a  con- 
spiracy formed  for  that  purpose)  It  was  nec- 
essary to  show  that  the  property  in  reality 
t>elonged  to  Mrs.  Fealy,  and'  that  she  bad 
never  In  fact  parted  with  title  thereto  before 
the  fire,  and  the  conveyance  to  Dodson,  as 
he  himself  admitted,  was  not  intended  not 
understood  to  be  a  bona  fide  transfer  of  the 
fee;  that  it  was  likewise  proper  and  neces- 
sary to  show  that  the  Insurance  bad  be&i 
transferred  to  Dodson;  ttmt  he  obtained  ad- 
ditional Insurance  on  the  furniture  or  Imlld- 
lug;  that  he,  aided  by  the  defendant  and  his 
wife^  made  out  the  inventory  of  losses  to 
present  to  the  insurance  companies,  and  In- 
cluded therein  fnmlture,  silverware,  pic- 
tures, and  other  household  equipments  which 
had,  prior  to  the  flre,  been  r«noved  by  the  de- 
fendant and  his  wife  from  the  house  and 
stored  and  safely  preserved  tiaewbere.  It 
was  proper  to  slunr  that  the  Inmirance  com- 
panies Tensed  to  pay  the  losses,  when  sndi 
payment  tiad  been  ai^lled  for  by  Dodson  and 
Mrs.  Fealy,  even  though  some  of  the  conver- 
sations  relating  thereto  were  had  when  the 
defendant  was  not  jweaent.  AU  these  con- 
vemtlMia  and  transactions  were  had  before 
tbB  consummation  of  the  transaction  for  the 
execution  of  which  the  conspiracy  or  corrupt 
agreemmt  was  formed,  via.  fraudulently  to 
obtain  money  from  the  Insurance  cmnpanles 
holding  policies  on  the  property. 
therefore,  Involved  statanmts  only  of  cer- 
tain of  the  alleged  consplraton  relative  to 
tbe  conspiracy  after  its  fbrmatlon  and  be- 
fore the  consummation  or  abandonnmit  of  Its 
object,  thus  rendering  testlmimy  thoettf, 
whether  the  accused  waa  or  was  not  present 
when  they  occurred,  admissible  under  tbe 
rule.  Code  Civ.  Proe.  S  1870,  anbd.  6;  8  CfC 
p.  680,  and  cases  cited  in  the  footnotes;  Peo- 
ple V.  Irwin.  77  Cal.  404,  20  Pac.  S6. 

[3]  The  prt^iosition  that  the  testimony  of 
the  gmeral  reputaUon  of  the  def«idaot  In 
the  community  in  which  he  had  resided  for 
many  years,  for  truth,  honesty,  and  Integrity 
was  erroneously  allowed  Is  to  be  met  by 
reference  to  the  provisions  of  section  2031 
of  the  Code  of  Civil  Procedure.  That  sectiou 
declares  that  a  witness  may  -be  Impeached, 
among  other  ways,  "by  evidence  that  his 
general  reputation  for  trutli,  honesty,  and  lu- 
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tegrity  Is  bad."  The  defendant  took  tbe  wit- 
ness stand  In  his  ovm  behalf,  and  gave  tes- 
timony the  purpose  and  the  tendency  of 
which  were  to  exculpate  him  from  the  charge 
or  absolve  him  entirely  from  any  connection 
with  tbe  commission  of  the  alleged  crime.  It 
has  from  a  very  early  date  and  time  and 
again  been  held  that,  when  a  defendant  In  a 
criminal  case  testifies  for  himself  and  gives 
testimony  tending  to  exonerate  blm  from  the 
crime  for  which  he  is  on  trial,  be  for  the 
time  being  removes. from  himself  tbe  char- 
acter of  a  defendant  and  takes  on  that  of  a 
witness,  and  that  the  moment  be  so  submits 
himself  as  a  witness,  "his  character  as  such 
tcitneaa,  for  truth,  honesty,  and  Int^rlty  is 
Involved,"  and  he  becomes  subject  to  the 
same  rules  for  testing  his  credibility  be- 
fore tbe  Jury,  by  Impeachment,  as  is  any 
other  witness.  People  v.  Beck,  58  Cnl.  212; 
People  V.  Bentley,  77  Cal.  7,  18  Pac.  799,  11 
Am.  St.  Rep.  225 ;  People  v.  Gallagher.  100 
Cal.  466.  35  Pac.  80;  People  v.  Hickman,  113 
Cat  80,  86,  87,  45  Pac.  175 ;  People  v.  Mayes, 
113  Cal.  618,  624,  45  Pac.  8C0.  It  follows  that 
It  was  proper  in  this  case  for  the  i^eople,  by 
way  of  rebuttal,  to  show  that  the  defendant's 
general  reputation  for  the  traits  mentioned 
was  bad. 

[4]  The  defendant  complains  of  the  follow- 
ing instruction  which  was  given  by  the  court; 

"The  defDiidant  has  offered  himself  as  a  wit- 
ness in  this  case,  nod  given  testimony  in  his 
own  behalf,  which  is  his  constitutional  rieht, 
and  you  should  not  reject  his  testimony  solely 
because  he  stands  accused  of  a  crime.  It  la 
your  duty  to  fairly  and  impartially  consider  bis 
testimony  under  the  rules  of  evidence  given  you, 
and,  if  »  produeet  conviction  in  pour  mindt, 
you  sAouId  act  upon  it,  othenciae  you  may  re- 
iect  it." 

The  criticism  Is  aimed  at  the  portion  of  the 
Instruction  in  italics,  and  it  Is  said  that  by 
that  language  the  court  In  effect  Instructed 
tbe  Jury  that  it  was  incumbent  upon  the  de- 
fendant to  establish  his  innocence  beyond 
a  reasonable  doubt. 

It  may  perhaps  be  well  enough  In  criminal 
cases  to  remind  the  Jury  of  their  duty  of 
considering  and  weighing  the  testimony  of  a 
defendant  as  they  are  required  to  consider 
the  testimony  of  any  other  witness  in  the 
case,  and  regardless  of  the  fact  that  the 
defendant  stands  accused  of  the  crime  which 
Is  under  investigation ;  but  the  other  parts 
of  the  instructioo  it  Is  unnecessary  under  any 
view  to  submit  to  a  Jury  and  should  never 
tte  given,  lest  they  may  produce  the  Impres- 
sion that  the  Judge  himself  questions  the 
veracity  of  the  accused.  The  portions  of  the 
Instruction  referred  to  embrace,  as  a  matter 
of  fact,  mere  commonplaces,  or  propositions 
with  which  the  most  ordinary  understanding 
should  be  familiar.  The  truth  Is  that  the 
criticized  language  of  the  instruction  does 
not  accurately  state  the  proposition  which 
it  purports  to  express,  for  It  Is  the  duty  of 
tbe  Jury  to  act  upon  the  defendant's  testi- 
mony in  any  event,  either  by  accepting  It  as 


truthful  or  rejecting  It  as  unworthy  of  be- 
lief, or  by  giving  it  some  weight  or  no  weight. 
What  was  really  intended  to  be  expressed  by 
the  language  referred  to,  however,  was  prob- 
ably this:  That,  if  the  Jury  believed  the  de- 
fendant's story,  he  would  be  entitled  to  an 
acquittal,  and  if  they  did  not  believe  it,  they 
should,  In  reaching  a  conclusion  upon  the 
question  of  his  guilt  or  Innocence,  reject  It. 
If  a  Jury  of  citizens  could  be  found  In  this 
enlightened  day  and  generation  who  would 
not  know,  without  being  told,  that  It  would 
be  their  duty  to  reject  testimony  which  they 
did  not  believe,  or,  if  they  did  believe  it,  to 
give  it  due  weight  and  so  let  it  perform  its 
proper  function  In  the  determination  of  the 
flnal  result,  it  would  indeed  be  necessary  to 
declare  that  there  had  been  a  noticeable  as 
well  as  lamentable  decline  In  the  efilcacy 
of  the  Jury  system  as  an  Instrumentality  for 
the  administration  of  public  Justice.  If, 
however.  It  could  Justly  be  said  that  the 
lan^age  of  the  Instruction  Is  misleading,  or, 
as  we  believe  to  be  true,  does  not  accurately 
expound  the  rule  so  sought  to  be  explained, 
and  even  If  to  some  extent  It  may  be  obnox- 
ious to  the  other  objections  made  against  It, 
yet  we  cannot  say  that  the  d^endant  suf- 
fered any  prejudice  by  the  submission  of  it 
to  the  jury ;  or.  considering  aU  the  evidence, 
that  a  miscarriage  of  Justice  followed  from 
It  Article  6,  }  4%,  Const  The  record  ujwn 
tbe  whole  shows  that  the  accused  was  given 
a  fair  trial,-  and  the  evidence  of  his  guilt 
appears  to  be  clear  and  convincing,  and  we 
cannot  persuade  ourselves  that  the  Instruc- 
tion, even  though,  as  is  further  said  of  It,  it 
singles  out  the  defendant  from  among  the 
many  witnesses  testifying,  and  so  refers  sole- 
ly to' his  testimony,  could  have  affected  the 
verdict  People  v.  Loomls,  170  Cal.  351,  149 
Pac.  581;  People  v.  Weston.  169  Cnl.  396, 
146  Pac.  871;  People  v.  Stephens,  29  Cal. 
App.  621,  157  Pac.  570,  572 ;  People  v.  Bums, 
27  Cal.  App.  237. 149  Pac.  605. 

[I]  5.  Tbe  defendant  requested  an  tnstrac- 
tion  stating  that  tlie  law  recognizes  two 
classes  of  evidence,  upon  either  of  which.  If 
legally  sufficient  In  the  degree  of  Its  persua- 
siveness In  probative  force,  a  Jury  may  law- 
fully find  an  accused  guilty  of  crime,  to  wit, 
direct  and  circumstantial  evidence.  In  al- 
lowing and  giving  the  Instruction  the  court 
added  thereto  tbe  following  language: 

"Such  circumstantial  evidence  may  consist  of 
incriminating  admissions  made  by  one  accused 
of  crime,  plans  laid  for  the  commission  of  the 
crime  by  tbe  accused,  such  as  putting  himself 
in  a  position  to  commit  it;  la  short,  any  act, 
declaration,  or  circumstance  admitted  in  evi- 
dence tending  to  connect  tbe  accused  with  the 
commission  of  the  crime." 

It  is  claimed  by  the  defendant  that,  in  thus 
modifying  the  instruction  aud  as  so  modiSed 
reading  It  to  tbe  Jury,  the  court  Instructed 
upon  matters  of  fact  We  do  not  so  view  the 
Instmction  as  given.  It  is  general  In  form, 
and  makes  no  special  reference  to  tbe  case  In 
band,  Is  abstractly  correct  in  stating  the 
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nature  and  elements  constltutlns  drcum- 
stanttal  evidence,  and,  Indeed,  like  tbe  In- 
struction first  above  considered,  Involves  only 
the  statement  of  propositions  coming  within 
the  range  of  comuion  knowledge,  and  which 
should  be  obvious  to  every  person  possessing 
commoD  Intelligence. 

We  have  found  no  prejudicial  error  in  the 
record,  and  the  judgment  and  the  order  ap- 
pealed from  are  affirmed. 

We  concur:  CEIIPMAN.  P.  J.;  BUR- 
NETT, J. 

(33  Cal.  App.  619) 

JOHNSON  T.  COnDES.   (Civ.  2020.) 

(District  Court  of  Appeal,  Flnt  District,  Call- 
foniia.    May  10.  1017.) 

1.  TEnnoR  AND  PuRCUASKm  «s>44— Evidence 

— SUI-TICIEKCY. 

Id  a  vciii!or*9  action  for  dnmapps  and  costs 
for  brpuch  of  tlip  contract  to  [)urchfls«  rpnl  es- 
tate, Fvi<)«nce  kcld  insiilticieot  to  sliow  tbat  the 
defeadaiit  entered  into  the  written  agreement  set 
forth  in  plaintiff's  coujpluinL 

I  I'M.  Nate. — Kor  otbvr  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  OU-iO.] 

2.  iAlieration  of  Instruments  tMl  Matk- 

RIAUTY— C'ONIRACT  KOR  THE  SAl^  or  UEAL 

ESIAIE— Ft'KCIIASF.  I'KICE. 
4  clianji:?  io  tlie  inircliaiw  price  to  be  paid  for 
teal  property  as  stateil  in  u  cuntriict  for  the  sale 
of  the  property  is  a  material  alteration  of  its 
terms. 

[Kd.  Note. — For  other  cases,  see  Alteration  of 
Instrumentti.  Cent.  Dig.  SS  10,  17.1 

3.  Alteration  of  Insiruments  «s35<1)  — 
Materiality— CoNiBACT  for  Sale  of  Ueal 
Est  ate— Taxes. 

The  atlditiuD  to  a  contrart  for  the  sale  of 
real  estate  of  a  clause  to  the  effect  that  tbe  taxes 
upoD  tbe  property  should  be  pruruted  cousUtuted 
a  materia)  alteration  of  its  terms. 

[13d.  Note.~For  other  cases,  see  Alteration  of 
Instrnmeots,  Cunt.  Dig.  H  18-20,  28,  20.J 

4.  Appeal  and  Error  ^»039(4)—  Pleading 
^=>2ul— Auenuuent— DiacREiioK  OF  Court 

— ItEVlEW. 

The  matter  of  permitting  tbe  defeDtlant  a 
year  and  a  bulf  Eiftcr  lie  wus  serveii  with  a  copy 
of  the  ailet;ed  cootiuct  to  ametiiJ  his  pIcniliiiR 
ftu  Bs  to  set  up  in  <let'eiiHe  that  such  euntrnct  bad 
been  materially  altered  siuie  be  si  cued  it  rested 
in  tlie  suimd  discretion  of  the  trial  JiidfEe.  which, 
being  exercised  in  favor  of  permitting  tbe  pro- 
posed amenilmeut,  is  not  the  subject  of  review 
upon  appeal. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  C<-ut.  Dig.  f  Sb31;  Pleading,  Cent  Dig. 

5.  Pleading  €=»264 — Answer— Amendment. 

Wlien  such  amen<iment  was  ma<le,  it  rrliited 
back  to  tbe  time  of  filiug  tbe  oriijinal  answer, 
and  entitled  the  defendant  to  all  the  ailvaotuKes 
of  its  defense  which  he  would  have  had  if  the 
amended  matter  had  been  a  part  of  his  original 
pleadiog. 

[Kd.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  §8  803-805.1 

<t.  Trial  €=^5^(1)— Objectiors  to  Evidencb 

— SUFFICIE.NCY. 

The  defendant's  objection  to  the  admissibil- 
ity of  such  contract  made  immediately  after  the 


araeadment  to  bis  answer  and  with  direct  lef- 
erence  to  it  was  sufficiently  specific. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  193-108.  20O-200.] 

7.  Appeal  and  Erbob  «sn970(3)— Trial 
81H2>— Heview— Obdeb   or  Proof — Discbb- 
TioN  of  Court. 

Tbe  time  when  the  proofs  shall  be  presented 
upon  an  issue  as  to  the  validity  or  admissibility 
of  a  writing  claimed  to  have  been  altere<1  after 
its  exei-ution  is  a  matter  of  proce<lure  during  the 
trial  within  the  regiilatioa  of  the  trial  court, 
and  tbe  order  in  which  the  evidence  is  presented 
is  nut  ordinarily  reviewable  where  tiie  evidence 
it-ielf  is  responsive  to  an  issue,  and  is  admitted 
without  objection. 

(Kd,  Note,— For  other  cases,  see  Appeal  and 
Eri-or,  Cent.  Dig.  §  3Sj1  :  Tnal,  Cent.  Dig.  8! 
13U,  14U.J 

8.  Appeal  and  Error  «=»843(2)— Rkvisw— 
Questions  Consiukred. 

Misrepresentations  made  by  the  vendor  are 
iramtiterial,  and  need  not  be  discrs^ed,  where  it 
iippears  that  the  agreeoient  itself  was  not  hind- 
ins  bet-Hiise  of  material  alterations. 

tKd.  Note.— Fur  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3331.] 

ApiienI  from  Suiwrior  Court,  City  and 
County  of  San  Francisco ;  Adolphus  R 
Uraupner,  Judge. 

Ai-tion  by  Frank  H.  Jobnsou  against  W.  F. 
Cordea.  Judgment  for  plulutiff,  and  defend- 
ant uptmils.  Keversed. 

C.  W.  Durbrow  and  Frank  B.' Austin,  both 
of  San  Francisco,  for  a|>t>ellunt.  (jnint  U. 
Siuitb,  of  San  Frundsco,  for  respondent. 

ItlCHARDS,  J.  Tbis  Is  an  appeal  from 
a  Judgment  in  favor  of  plaintiff  for  the  sum 
of  f2.000  damages,  and  costs,  in  an  action 
iirUliig  out  of  a  contract  for  the  sale  of  real 
estate. 

Tbe  facta  of  tbe  case  are  these:  Tbe  plaUi- 
tlff,  Frank  U.  Johnson,  bad  listed  a  certain 
lilece  of  rad  estate  known  as  "Ulghlauds,** 
situated  Id  Marin  county,  Cal.,  wltb  A.  J. 
Iticb  &  Cc,  a  firm  of  real  estate  brokers  In 
San  Frandsco,,  for  sale.  On  April  6,  1912, 
the  defeuUaut,  W.  F.  Cordea,  met  one  A.  C. 
iilumeiithul,  an  employ^  of  A.  J.  Rich  &  Co., 
at  the  real  estate  otlice  of  another  broker  at 
Sail  Unfael,  and  there  discussed  tbe  subject 
of  the  sale  and  purchase  of  tbe  projierty. 
After  certain  represeiitutious  had  been  made 
hy  Blumentbal,  two  printed  blank  forma  of 
A.  J.  Kicb  &  Co.*s  combined  receipt  and 
agreement  for  the  purchase  of  real  estate 
were  produced  by  tbe  latter,  which,  after 
being  filled  out  to  a  certaln-Hor  nthec  uu- 
certaiii— extent  by  blm.  were  both  dgued 
by  Blumentbal.  acting  for  A.  J.  Bidi  &  Ca 
One  of  tbebe  was  then  subscribed  by  tbe  de- 
fendant, Cordes,  and  retained  by  BlumeutliaL 
Tbe  other  vob  not  signed  by  Cordes,  but 
was  delivered  to  blm  apparently  as  his  re- 
ceipt for  tJtie  sum  of  $250  then  paid  by  him 
on  account  of  said  purchase,  and  also  as 
bis  memorandum  of  tbe  agreement  thus 
made.  Within  the  course  of  a  month  after 
tbe  execution  of  these  papers  the  defendant. 
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Cordes,  reptidlated  his  promised  purcbase  of 
the  premises  and  refused  to  proceed  farther 
with  the  matter,  asserting  that  be  had  sIro- 
ed  the  agreement  upon  the  understanding 
that  the  property  could  be  sold  at  an  advance, 
and  that  he  had  no  use  for  the  property. 
After  some  efforts  to  induce  the  defendant 
to  tnhe  the  property  at  the  agreed  figure  of 
$17.<X)0.  the  plaintiff  sold  the  premises  In 
January.  1013,  for  the  sum  of  kiSJOQO,  and 
then  instituted  this  action  to  recover  in  the 
form  of  damages  the  sum  of  $2,000  for  the 
defendant's  alleged  breach  of  his  contract. 

To  bis  complaint  In  said  action  the  plain- 
tiff attached  as  an  exhibit  the  alleged  con- 
tract upon  which  bla  cause  of  action  was 
founded,  tn  bis  answer  as  at  first  filed  the 
defendant  did  not  dispute  the  fbrm  or  due  ex- 
ecution of  said  contract  as  set  forth  tn  said 
exhibit,  but  relied  upon  certain  alleged  false 
representations  on  tlie  part  of  Bluuienthal 
to  defeat  the  plaintiff's  claim.  When  the 
cause  came  on  for  trial  and  the  original  con- 
tract Itself  was  produced,  and  for  the  first 
time  after  the  date  of  Its  execution  exhibited 
to  the  defendant,  he  at  once  asserted  that 
It  bad  been  changed  after  Its  executlm  by 
the  making  of  certain  erasures,  interlinea- 
tions, and  additions  irtilch  went  to  the  es- 
sence of  the  contract  Itself  and  vitally  affect- 
ed its  validity;  and  in  support  of  this  as- 
sertion the  defendant  asked  and  was  granted 
leave  of  court  to  so  amend  his  answer  as  to 
set  np  these  matters  by  way  of  defense. 
This  being  done,  the  ndalntlff  offered  fate  al- 
lied contract  In  evidence,  and  the  court  ad- 
mitted It  over  the  objection  of  the  defend- 
ant, which,  while  quite  general  In  Its  terms, 
was  evidently  made  tn  the  light  of  and  with 
direct  reference  to  the  subject-matter  of  the 
amendment  to  hla.  answer.  After  the  ad- 
mission of  the  paper  in  evidence  the  trial 
court  heard  the  evidence  offered  by  both 
parties  touching  the  alleged  alteration  of  the 
contract  after  Its  execution.  The  cause  hav- 
ing been  submitted,  the  court  made  its  finding 
to  the  effect  that  on  April  6»  1812,  the  defend- 
ant had  entered  Into  the  agreement  In  writ- 
ing as  set  forth  in  the  plaintiff's  complaint, 
but  made  no  direct  finding  uptm  the  issue 
aa  to  the  alleged  alteration  of  the  writing 
after  Ita  execution.  The  other  findings  of  the 
court  were  In  plalntUTs  favor,  and  Judgment 
was  thereon  entered  against  the  defendant 
for  the  sum  of  $2,000,  from  which  he  now 
prosecutes  this  appeal. 

[1J  The  first  contention  of  the  appellant 
is  that  the  finding  of  the  trial  court  that 
the  defendant  entered  Into  the  written  agree- 
ment set  forth  In  the  plaintiff's  complaint  Is 
unsupported  by  the  evidence  In  the  case. 
From  a  careful  reading  of  the  record  before 
VB,  as  well  as  from  an  Inspection  of  the  two 
original  documents  claimed  by  the  plaintiff 
to  have  been  made  contemporaneously  on 
April  16.  1916,  we  are  constrained  to  uphold 
the  appellant's  contention  in  this  regard. 
There  were  but  two  witnesses  to  the  facts 
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and  drcamstances  attending  the  exec'itlon  of 
the  documents  in  question — the  defendant 
and  the  witness  Blumenthal.  The  defendant 
testified  positively  and  unequivocally  ttfat 
the  two  papers  were  In  siihstanttally  the 
same  Identical  form  at  the  time  of  their  ex* 
ecutlon.  and  that  the  erasures  made  In  the 
copy  retained  by  Blumenthnl.  and  the  inser- 
tion therein  t  of  the  purchase  price  of  the 
IH-operty  in  both  letters  and  figures,  and  also 
the  addition  of  the  ciauw  relating  to  the  pro- 
rating of  the  taxes  and  Insurance  npon  the 
property,  were  made  at  some  time  after  his 
signing  said  paper  and  without  his  knowl- 
edge or  consent  On  the  other  hand,  the 
witness  Blumenthal  Is,  even  in  his  direct  ex- 
amination upon  the  subject,  most  equivocal 
as  to  when  the  evident  erasures  and  Inter- 
lineations were  made;  while  upon  his- cross- 
examination  and  In  response  to  a  direct  and 
pointed  inquiry  be  expressly  stated  that  he 
conld  not  say  whether  it  was  before  or  after 
the  ececutlon  of  the  contract  that  these 
changes  were  made.  The  original  paper  pro- 
duced before  us  upon  the  argument  on  this 
appeal  supplies  to  our  minds  Its  own  Ir- 
resistible proof  that  the  erasures  and  Inter- 
lineations In  this  document  were  made  at 
some  time  after  the  original  writlug  was 
executed. 

[2,  3]  What  these  erasures  and  insertions 
were  appears  by  comparison  with  the  sub- 
stantial copy  of  the  agreemmt  delivered  to 
the  defendant ;  but  chief  among  these  In  the 
point  of  vital  imiMrtance  to  the  validity  of 
the  original  writing  Itself  as  an  agreement 
for  the  sale  of  real  estote  was  the  insertion, 
In  both  letters  and  figures,  of  the  purcliase 
price  of  the  property  to  be  transferred.  It 
has  been  held  by  this  court  thiat  one  of  the 
essentials  to  an  enforceable  contract  to  sell 
real  estate  Is  that  the  writing  shall  express- 
ly set  forth  the  purchase  price  to  be  paid 
for  the  property.  Baume  v.  Morse.  13  Cal. 
A^  456. 110  Pac.  850.  It  is  also  needless  to 
say  tliat  the  addition  to  the  original  record 
of  a  clause  to  the  effect  that  the  taxes  upon 
the  property  should  be  prorated  would  also 
constitute  a  material  alteration  of  Its  terms. 

The  respondent,  however,  insists  that  the 
ai^llaht  U  not  entitled  to  take  advantage 
of  these  alterations  in  his  agreement,  for  two 
reasons:  First,  that  jn  his  original  answer 
he  did  not  attack  the  Integrity  or  due  execu- 
tion of  the  writii^  a  copy  of  which  was  at- 
tached to  the  complaint  %rved  upon  him, 
and  that  his  subsequent  objection  ttiereto 
made  for  the  first  time  more  than  a  year 
and  a  half  after  he  had  been  served  with  a 
copy  of  such  paper,  in  the  form  of  his  amend- 
ed answer,  comes  too  late;  and,  second,  that 
the  defendant's  objection  and  proofs  should 
have  been  specifically  made  and  tendered  at 
the  time  the  Instrument  was  offered  In  evi- 
dence, and  not  at  a  later  time  In  the  trial 
after  the  court  had  received,  the  Instrument 
In  evidence. 

[4,  f  ]  Neither  of  these  obJectloDs  Is  In  our 
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oploloD  well  taken.  The  matter  of  permitting 
the  defendant  to  amend  bis  pleading  so  as 
to  set  up  the  defense  referred  to  rested  in 
the  sound  discretion  of  the  trial  Judge,  which, 
being  exercised  In  favor  of  permitting  the 
proposed  amendment.  Is  not  the  subject  of 
review  upon  this  appeal.  When  such  amend- 
ment was  made,  it  related  back  to  the  flllng 
of  the  defendant's  original  answer,  and  en- 
titled him  to  all  the  advantages  of  Its  de- 
fense which  be  would  have  bad  if  the  amend- 
ed  matter  had  been  a  part  of  tals  original 
pleading. 

[6, 7]  As  to  the  respondent's  other  Insist- 
ence, that  the  defendant  should  have  speclflc- 
ally  made  and  stood  upon  his  objection  to 
the  admissibility  of  the  changed  document 
in  evidence,  and  then  and  prior  to  its  admis- 
sion proffered  his  proofs  as  to  Its  alteration, 
there  are  two  answers:  The  first  of  which 
Is  that  the  defendant's  objection  to  the  ad- 
missibility of  this  document,  made  immediate- 
ly after  the  amendment  to  his  answer  and 
with  direct  reference  to  It,  was  In  our  opin- 
ion sufficiently  speclflc;  and,  second,  that  the 
time  wben  the  proofs  shall  be  presented  upon 
an  Issue  as  to  the  validity  or  admissibility 
of  a  writing  claimed  to  have  been  altered 
after  Its  execution  is  a  mere  matter  of  pro- 
cedure during  the  trial  within  the  regulation 
of  the  trial  court.  The  order  In  which  the 
evidence  is  presented  Is  not  ordinarily  re- 
viewable upon  appeal  where  the  evidence 
Itself  is  responsive  to  an  issue  and  la  ad- 
mitted without  objection. 

[8]  The  foregoing  views  with  respect  to 
the  invalidity  of  the  original  contract  for 
the  sale  of  the  real  estate  In  question  render 
unnecessary  a  discussion  of  the  appellant's 
further  contention  as  to  the  effect  of  the 
alleged  misrepresentations  of  Blumenthnl  as 
a  sutScient  ground  for  the  avoidance  of  the 
defendant's  agreement  for  the  purchase  of 
said  property;  for  these  alleged  misrepre- 
sentations are  immaterial  if  the  agreement 
Itself  was  not  of  binding  effect 

Judgment  reversed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 

(3S  Cat  App.  677) 

ELLIOTT  T.  BOBBINS.    (Olv.  2234.) 

(District  Ourt  of  Appeal,  Second  District,  Cal- 
ifornia.   May  4,  1917.    Rehearing  Denied 
by  Supreme  Court  July  2,  1917.) 

1.  Advebse  Possession  ^=37(3)  —  Pubuo 
Lands— Right  to  Possession—Statute. 
Under  Code  Civ.  Proc.  {  1925,  providing 
that  a  certificate  of  purchase  and  of  location  of 
public  lands  is  primary  evidence  that  the  holder 
or  assignee  of  such  certificate  is  the  owner  of 
the  laud  described  therein,  hut  that  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of 
location  or  the  time  of  filing  a  pre-emption  claim 
oh  which  the  certificate  may  have  been  issued, 
the  land  was  in  adverse  possession  of  the  adverse 
party  or  thoee  under  whrnn  he  claimed,  in  ac- 
tion to  recover  possession  of  public  land  the 
statement  in  the  answer  that  defendant  was  in 


adverse  possession  ot  the  land  at  the  date  of 
the  inception  of  the  clidm  upon  which  plain- 
tiJTs  certificate  of  oitry  was  founded  and  at 
all  times  since  under  claim  of  right  to  make  a 
homestead  entry  constituted  a  defense  to  plain- 
tifTs  alleged  cause  of  action. 

2.  Public  Lands  ^=>10C(1)— Pbockedinqs  in 
Land  Office  ~  Conclusitbness  of  Deci- 
8I0NB— Statute. 

The  decialona  of  officers  of  the  land  depart- 
ment upon  questions  of  fact  upon  evidence  tend- 
ing to  prove  the  same  are  condunve  upon  third 
persons,  at  least  in  the  absence  (rf  fraud  or  im- 
position practiced  upon  them,  and  if  fraud  is 
practiced  upon  them  their  rulings  may  be  re- 
viewed and  annulled  by  the  courts  when  private 
parties  are  affected  by  their  decisions. 

[Ed.  Note.— For  other  cases,  see  PoMic  Lands. 
Cent  Dig.  H  104,  301,  305.] 

3.  Public  Lanus  106(3)  —  Decisions  or 
Land  Officb— Attack. 

Where  a  decision  made  by  the  officers  of  the 
land  department  in  a  contest  of  conflicting 
claims  concerning  land  entries  is  attaciied  upon 
the  ground  of  fraud  in  obtaining  it,  the  right  to 
make  such  attack  is  governed  by  the  same  prin- 
ciples wtiich  control  in  testing  the  validi^  of 
the  ordinary  judgments  of  courts. 

[Ed.  Note.— For  other  coses,  see  Public  Lands, 
Cent  Dig.  |{  104,  301.] 

4.  Public  I..ANDa  ®=>106(3)— Pboceedzkos  th 
Land  Office— -CoNCLUSivBitBSS  of  Deci- 
sions—Kb  aud. 

In  on  action  to  recover  possession  of  public 
land  in  which  plaintiff  relies  upon  a  certificate 
of  entry,  and  it  appears  that  m  a  contest  be- 
tween the  plaintiff  and  the  defendant  before  a 
competent  tribunal  the  claim'  of  the  plointil^  of 
right  to  enter  upon  the  land  was  sustained,  and 
that  the  certificate  of  entry  upon  which  plaintiff 
relies  was  issned  pursuant  to  that  joagmmt, 
such  decisitMi  could  not  be  set  aside  on  the 
ground  of  plaintiff's  fraud  and  perjury  in  pro- 
curing it,  and  plaintiff  was  entitled  to  recover 
possession,  since,  where  a  trial  of  issues  in  any 
case  is  had,  the  parties  must  be  prepared  to 
meet  and  expose  perjury  then  and  there,  and  a 
judgment  will  not  be  nullified  subsequently  upon 
the  ground  of  such  fraud. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  $S  104,  301.] 

6.  Plb&dino  ®=>3!>0(3)  —  Motion  fob  Judo- 

KENT  ON  the  PLEADINOS. 
For  the  purposes  of  plaintiffs  motion  for 
judgment  on  the  pleadings,  plaintiff  is  deemed 
to  have  admitted  tne  truth  oi  all  the  allegations 
of  the  defendant's  answer. 

[Ed.  Note.— For  other  cases,  see  heading. 
Cent  Dig.  9S  1075,  1077.] 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Action  by  Andrew  J.  Elliott  against  Earl 
E.  Bobbins.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Noel  &  Sorenaen,  for  appellant  ConkUng 
&  Brown,  of  El  Centro,  for  respondent. 

CONREY,  P.  J.  This  la  an  action  to  recoT- 
er  possession  of  public  laud  the  legal  title 
to  which  Is  vested  in  the  United  States  of 
America.  The  defendant  appeals  from  the 
judgment,  which  was  entered  pursuant  to  an 
order  granting  the  plalntlfTs  motion  fbr 
judgment  on  the  pleadings. 

[1]  The  plfilntlff  relies  upon  a  certificate 
of  entry  Issued  by  the  regl^r  and  recelrer 
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of  the  tJnlted  States  land  office  at  Los  An- 
geles, Cal.,  upon  tbe  application  of  plalntifl 
to  make  desert  land  entry  for  the  land  de- 
scribed In  the  complaint  The  answer  admit- 
ted tbe  Issuance  of  tbe  certlflcate  of  entry, 
but  alleged  adverse  possession  by  the  defend- 
ant of  the  land  at  date  of  the  Inception  of 
the  claim  npon  which  plaintiflTs  certlflcate 
of  entry  was  founded,  and  at  all  times  since 
under  claim  of  rigbt  by  the  defendant  to 
malie  homestead  entry  for  said  land,  and  al- 
leged compliance  by  defendant  with  all  of 
the  requirements  of  the  homestead  laws  of 
the  United  States.  Counsel  for  respondent 
admit  that  if  this  had  been  the  mtlre  an- 
swer the  defense  might  hare  been  Ruffldent. 
While  a  certlflcate  of  purchase  and  of  loca- 
tion of  public  lands  Is  primary  evidence  that 
tbe  bolder  or  assignee  of  such  certificate  is 
the  owner  of  tbe  land  described  therein,  this 
evidence  may  be  overcome  by  proof  that  "at 
the  time  of  the  location,  or  time  of  filing  a 
pre-emption  claim  on  which  the  certificate 
may  have  t>eeo  Issued,  the  land  was  In  the 
adverse  poasession  of  the  adverse  party, 
or  those  onder  whom  he  claims."  Code  Civ. 
Proc.  i  1925;  Haven  v.  Haws.  63  Cal.  452. 
It  follows  that  when  the  defendant  stated  In 
his  answer  tbat  he  was  In  adverse  possession 
of  the  land  at  the  times  stated,  such  answer 
constltnted  a  defense  to  the  plalntlfTa  alleg- 
ed cause  of  action. 

But  the  answer  alleged  further  facts  as 
follows:  That  at  a  time  prior  to  the  com- 
mencement of  this  action  the  defendant  bad 
offered  and  attempted  to  make  a  homestead 
application  upon  said  land :  that  the  plain- 
tiff also  filed  an  ai^licatlon  to  enter  said 
land  pursuant  to  an  alleged  claim  of  pref- 
erenced  right  of  entry  thereon  as  snccessful 
contestant  In  certain  contests  against  tbe 
desert  land  entries  of  certain  other  persons, 
and  that  in  making  bis  application  plaintiff 
alleged  that  the  land  described  In  bis  said 
application  was  formerly  embraced  within 
said  succeasfnlly  contested  entries;  tbat  at 
a  hearing  had  before  the  register  and  re- 
ceiver of  the  United  States  district  land 
office  at  Los  Angeles  to  determine  the  respec- 
tive rights  of  entry  of  the  plaintiff  herein 
and  this  defendant  "tbe  plaintiff  herein  tes- 
tified falsely  as  to  the  location  of  tbe  land 
described  in  tbe  said  contested  entry,  and 
that  said  false  testimony  was  so  given  by 
said  plaintiff  herein  with  intent  to  deceive 
the  register  and  receiver  of  said  land  office, 
and  that  as  a  result  of  tbe  fraud  and  deceit 
so  practiced  upon  them  tbe  said  officials  of 
said  land  office,  relying  npon  said  false  tes- 
timony so  given  with  Intent  to  deceive  them, 
held  and  decided  that  the  land  described  In 
plaintiff's  complaint  herein  was  formerly 
embraced  In  said  contested  entry,  and  that 
the  said  plaintiff  herein  as  successful  con- 
testant was  entitled  to  exercise  a  prefer- 
enced  right  of  entry  for  said  land ;  that  the 
land  described  in  the  complaint  herein  was 
not  ^braced  in  said  contested  desert  land 


entry,  nor  In  either  of  them,  and  but  for  tbe 
false  testimony  given  by  the  plaintiff  herein 
at  the  bearing  above  mentioned  the  officials 
of  tbe  United  States  land  office  would  not 
have  held  that  said  land,  or  any  part  there- 
of, was  embraced  within  either  of  said  con- 
tested entries,  and  would  not  have  held  that 
tbe  plaintiff  herein  was  entitled  to  exercise 
any  preferenced  right  of  entry,  or  any  rlgbt 
of  entry,  for  said  land." 

[2, 3]  It  Is  a  well-established  proposition 
that  tbe  decisions  of  the  officers  of  the  land 
department  on  questions  of  fact  upon  evi- 
dence tending  to  prove  the  same  are  conclu- 
sive upon  third  persons,  at  least  In  the  at>- 
sence  of  fraud  or  Imposition  practiced  upon 
them.  And  If  fraud  is  practiced  u^hjo  them, 
their  rulings  may  be  reviewed  and  annulled 
by  the  courts  when  a  controversy  arises  be- 
tween private  parties  affected  by  their  de- 
cisions. Sanders  v.  Dutcher,  168  Cal.  353, 
ti57,  143  Pac.  599;  Shepley  v.  Cowan,  91  U. 
S.  340,  23  U  Ed.  424;  Marquez  v.  Frisble. 
101  U.  S.  476,  25  U  Ed.  800.  But  where  a 
decision  made  by  tbe  officers  of  the  land  de- 
partment In  a  contest  of  conflicting  claims 
conjcemlng  land  entries  is  attacked  upon 
the  ground  of  alleged  fraud  In  obtaining  the 
same,  tbe  right  to  make  such  attack  Is  gov- 
ered  by  tbe  same  principles  which  control  In 
testing  tbe  validity  of  the  ordinary  judg- 
ments of  courts.  Those  principles  are  thor- 
oughly settled.  "Even  granting  tliat  the  de- 
cree In  Marceau  v.  Fiske  was  based  upon 
Mrs.  Marceau's  false  testimony,  It  may  not 
be  set  aside  In  this  action  for  that  reason. 
There  was  no  extrinsic  fraud  by  which  the 
unsuccessful  litigants  In  that  case  were  pre- 
vented from  having  a  fair  submission  of  the 
controversy.  True  the  plaintiff  swore  false- 
ly, but  where  a  trial  of  Issues  In  any  case  is 
had,  the  parties  must  be  prepared  to  meet 
and  to  expose  perjury  then  and  there. 
•  •  •  Therefore  we  must  bold  that  we 
may  not  upon  the  ground  of  such  fraud  nul- 
lify the  effect  of  that  judgment."  Fresno 
Estate  Co.  V.  Flske,  172  Cal.  583,  593,  157 
Pac.  1127,  1131,  and  decisions  there  dted; 
United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  Ed.  93;  Nicholson  v.  lyeatham.  28 
Cal.  App.  597,  603,  153  Pac.  965,  155  Pac.  98. 

[4,  5]  In  the  present  case  It  appears  by 
the  allegations  of  the  defendant's  answer 
tbat  in  a  contest  between  the  plaintiff  and 
the  defendant  before  a  competent  tribunal, 
the  claim  of  respondent  Elliott  of  right  to 
enter  upon  this  land  was  sustained,  and  that 
the  certificate  of  entry  upon  which  the  plain- 
tiff relies  was  issued  pursuant  to  that  Judg- 
ment. The  defendant  alleges  that  the  deci- 
sion was  obtained  by  fraud  and  deceit,  but 
the  fraud  and  deceit  described  by  bis  answer 
are  exclusively  of  a  kind  which,  under  the 
decisions  above  mentioned,  do  not  authorize 
the  court  to  set  aside  or  disregard  the  land 
office  decision.  For  the  purposes  of  the  mo- 
tion for  judgment  on  the  pleadlnK!^,  the  plain- 
tiff la  deemed  to  have  admitted  the  truth  of 
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all  of  tbe  allei^tions  of  the  defendant's  an- 
swer, and  of  course  they  are  admitted  and 
affirmed  by  the  defmdant.  Tbe  case  thus 
exhibited  to  tbe  court  was  sufficient  to  estab- 
lish tbe  plalntilTB  tif^t  to  recover  possession 
of  sold  land. 
Tbe  Judgment  Is  affirmed. 

We  concur:  JAMES.  J.;  WORKS,  Judge 
pro  tern. 

(33  Cal.  App.  S») 

PEOPT^B  T.  MABRIER.    (Cr.  S72.) 

(District  Court  of  Appeal,  Thinl  Dintrict,  Cali- 
fornia.  May  9,  I'.Ui.   Uflienring  I>enied  by 
Supreme  Court  July  5,  1917.) 

1.  Crtmisal  lyAw  €=>121,  lie*— Trial— DiB- 
cREi'ioN  OF  Co  CRT—Motion  fob  Change  or 
Place  op  Tbial. 

Id  a  rape  case  an  appb'catioD  for  ch&nRe  of 
plnre  of  tiial  is  aditressed  to  tli«  sound  diHcre- 
tion  of  the  trial  court,  nnd  where  error  is  as- 
fUKn(>d.  a  cleiir  case  must  be  sbowo  by  the  rec- 
ord before  the  appoHate  court  will  interfere, 
since  the  trial  court  is  In  a  better  position  to 
weijrh  tbe  statements  of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SI  241.  3044.] 

2.  Cbiuinal  Ijaw  <S=3l22  —  Tbial  —  Motion 
FOR  C'liANtiE  or  Place  or  Trial. 

Where  facts  are  disclosed  at  the  imp&nel- 
ment  of  the  Jury  in  a  criminal  case  which  would 
warrant  a  renewal  of  a  motion  for  the  change 
of  the  place  of  trial,  such  renewal  aoema  to  Be 
a  proper  proceeding. 

[Ed.  Xote.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  S  254.] 

3.  Cbiuinal  Law  ^=31150  —  Review  —  Dxa- 

CBKiioN  or  CouBT— Abuse. 
That  the  population  of  tbe  count;  was  6,- 
000,  and  at  the  trial  liO  talesmen  were  examined 
before  a  jury  of  12  men  to  try  defendant  was 
secured,  and  10  of  these  talesmen  whoso  resi- 
dences were  scattered  throughout  the  county 
swore  upon  their  voir  dire  that  they  could  not 
give  the  drfentlnnt  a  fair  and  impartial  trial  on 
account  of  their  bias  and  prejudice,  would  not 
justify  the  appellate  court  in  holding  that  tbe 
trial  court  bud  abused  its  discretion  in  over- 
rulinft  defendant's  motion  for  a  change  of  place 
of  tnul  on  the  ground  that,  owing  to  the  bias 
and  prejudice  against  bim  throughout  the  coun< 
ty,  he  could  not  have  a  fair  and  impartial  trial 
in  that  county. 

[l-^.  Xote. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3044.] 

4.  Criminal  Law  «S=>1152l2)  —  Review  — 
Discretion  or  Court. 

The  trial  court  is  charged  with  tbe  duty  of 
resolving  contradictions  in  the  answers  of  jury* 
men  on  thetr  voir  dire  examinations,  and  ita  de- 
cision is  binding  upon  tbe  appellate  court. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  C!ent  Dif.  S  3050.] 

6.  Criminal  Law  170(2)— Appeal  and 
Error— Review— Harmless  Error. 
Refusal  of  the  trial  court  to  allow  tbe  de- 
fendant's attorney  to  testify  to  a  conversation 
with  the  father  of  tbe  complaining  witness  the 
day  after  the  allied  assault  "about  having  an 
examination  of  [complaining  witness]  to  dcter^ 
mine  whether  or  not  sexual  intercourse  had 
been  had  with  her,"  and  whether  or  not  at  the 
preliminary  examination  of  defendant  he  ap- 
plied to  the  court  for  an  examination  of  this 
kind  by  a  competent  physician,  was  not  [Mvjudi- 
cial  error,  where  tbe  record  shows  that  upon 
stipulation  of  counsel  and  by  order  of  the  court 


eight  days  after  the  alleged  offense  was  commit- 
ted aucb  an  examination  was  made  by  throe  phy- 
sicians, and  their  testimony  appears  ia  the  rec- 
ord. 

[Ed.  Note.— For  other  eases,  see  Criminsl 
Law,  Cent.  Dig.  }  8146.] 

C.  WlTNBSSSBS  ^»388(^  —  iHPEACHlfKirT  — 

FOI'.VDATION. 
Where  no  foundation  for  impeachment  was 
laid  while  a  witnoss  was  on  tbe  stand,  tbe  read- 
ing of  bis  testimony  at  a  former  trial  was  prop- 
erly refused,  since  to  warrant  its  being  read  to 
tlie  jury  tbe  witness'  attention  should  have  been 
called  to  it,  and  be  should  have  been  asked 
if  he  made  tbe  answers  theretofore  given  by 
him,  and  upon  bis  denial  it  would  have  been 
permissible  to  show  that  be  testified  as  claimed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1233.] 

7.  Wrrn  ESSES  Ca9»388(2)  —  Iufkachmbnt  — 

Foundation. 
Wbei-e  no  question  was  asked  the  witness 
which  would  serve  as  a  foundation  for  impeach- 
ing questions  propounded  to  other  witnesses,  tbe 
court  property  sustained  objections  thereto. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  1 1233.] 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty;  Clarence  A.  Raker,  Judge. 

Jeff  Mabrler  was  couricted  of  rape  upon  a 
femiile  under  the  age  of  18  years.  From  a 
judgment  of  conviction  and  an  order  denying 
a  motion  for  a  new  trial,  be  appeals.  Af> 
firmed. 

, Jamison  &  Wylle,  of  Alturas,  and  G.  P. 
Johnson,  for  appellant.  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Cbas.  Jones,  Deputy  Atty.  Gen., 
for  the  People. 

CHIPMAN,  P.  J.  Infori^iatlon  was  laid  by 
tbe  district  attorney  of  Modoc  county  charg- 
ing defendant  with  the  crime  of  rape  upon 
a  female  person  under  the  age  of  IS  years. 
He  was  convicted  by  the  jury,  and  was  sen- 
tenced by  the  court  to  Imprisonment  In  the 
state  prison  for  the  period  of  47  years.  The 
appeal  la  from  the  judgment  of  conviction 
and  from  the  order  denying  motion  for  a 
new  trial. 

The  sufficiency  of  the  evidence  to  Justify 
the  verdict  Is  not  called  In  question.  Tbe 
point  most  strongly  urged  for  a  reversal  is 
that  the  court  erred  in  denying  defendant's 
motion,  made  under  section  1033  of  tbe  Penal 
Code,  to  change  the  place  of  trial  to  some 
county  other  than  Modoc  on  the  ground  that, 
owing  to  the  bias  and  prejudice  against  him 
throughout  tbe  county,  defendant  could  not 
have  a  fair  and  Impartial  triul  In  that 
county. 

[1]  It  appeared  that  defendant's  conviction 
was  upon  the  third  trial  for  the  same  crime, 
and  that  at  the  two  former  trials  there  were 
disagreemeiits,  the  jury  standing  eleven  for 
conviction  and  one  for  acquittal.  An  appli- 
cation for  the  change  of  the  place  of  trial 
was  made  and  denied  before  tbe  second  trial, 
and  again  before  tbe  third  trial  began.  Tbe 
application  was  also  made  and  denied  after 
defendant  had  exhausted  bis  peremptory 
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cballenges,  but  before  the  jnry  was  com- 
pleted. Tbe  second  and  third  applications 
were  made  upon  affidavits,  newspaper  clip- 
plnics,  and  the  record  in  the  case  used  at  the 
bearing  of  the  first  application ;  the  only  ad- 
ditional matter  heing  a  newspaper  article 
pablished  after  the  second  trial.  It  was 
shown  that  the  comment  upon  the  former 
trial  by  the  three  principal  newspapers  pub- 
lished In  Modoc  connty  were  of  such  charac- 
ter as  would  have  a  tendency  to  prejudice 
the  readers  of  these  papers  against  defendant 
In  so  far  as  newspaper  articles  might  influ- 
ence their  readers,  and  It  appeared  that  these 
papers  circulated  very  generally  throughout 
the  county  and  were  read  by  many  people, 
and  lii  affidavits  submitted  at  the  hearing 
tbe  opinion  was  expressed  that  these  news- 
paper articles  had  created  such  a  widespread 
feeling  of  bias  and  prejudice  against  de- 
fendant as  to  prevent  his  having  a  fair  and 
Impartial  trial  In  Modoc  county.  Affidavits 
of  citizens  residing  in  dlETerent  parts'  of  the 
county  were  read  In  which  affiants  stated 
that  they  had  talked  with  many  residents 
of  tbe  county,  and  from  what  they  had  learn- 
ed In  these  conversations  they  were  con- 
vinced that  defendant  could  not  have  a  fair 
trial  in  that  county.  Counter  affidavits  were 
submitted  by  the  people  stating  that  affiants 
were  widely  acquainted  with  the  residents  of 
the  county  and  had  talked  with  many  people 
In  various  parts  of  the  county  since  the  first 
trial,  and  that  they  (affiants)  "had  no  knowl- 
edge  of  any  bias  or  prejudice  existing  against 
defendant  in  said  county  or  among  the  cltl- 
jEens  of  said  county,"  and  from  their  knowl- 
edge derived  from  meeting  and  talking  with 
dtlzens  of  the  county  affiants  expressed  the 
opinion  "that  defendant  could  have  as  fair 
a  trial  in  Modoc  county  as  elsewhere." 

Tbe  statements  In  the  affidavits,  both  in 
support  of  and  against  the  motion,  were  by 
persons  having  apparently  equal  opportunity 
to  form  an  opinion  as  to  whether  or  not  a 
fair  trtal  could  be  had  In  Modoc  county. 
Specific  Instances  of  persons  having  been  or 
being  influenced  adversely  to  defendant  by 
the  newspaper  articles  referred  to  are  want- 
ing. Xo  affiant  mentioned  the  name  of  any 
person  with  whom  he  bad  talked  or  that  any 
named  person  exhibited  hostility  to  defend- 
ant; nor  did  any  affiant  furnish  tbe  court 
with  facts  from  which  the  court  could  intelli- 
gently determine  the  value  to  be  ^ven  to  the 
opinion  of  affiant  This  is  equally  true  of  all 
the  affidavits;  for  they  are  but  the  expres- 
sion of  opinions  and  conclusions  of  affiants, 
"after  having  talked  with  many  citizens  of 
the  county."  The  newspaper  clippings  show 
that  they  went  much  beyond  a  report  of  the 
evidence,  condemning  by  name  In  severe 
terms  the  juror  who  voted  for  acquittal.  In 
one  of  these  newspapers  it  was  stated  that 
tbe  district  attorney  had  "the  case  of  this 
Jnror  under  advisement  and  an  example  may 
be  made  of  him."  But  the  affidavits  did  not 
make  clear  that  these  comments  of  the  news- 


papers bad  so  poisoned  or  Influenced  the 
minds  of  the  citizenry  of  tbe  county  gener- 
ally as  to  make  it  unlikely  that  a  fair  and 
impartial  trtal  could  be  had  In  that  county. 

Applications  such  as  this  are  addressed  to 
the  sound  discretion  of  tbe  trial  court,  and, 
as  was  said  In  People  v.  Goldenson,  76  Oal. 
328.  339,  19  Pac.  161,  106: 

"Where  error  Is  assiimed,  a  clear  case  nhnuld 
be  shown  by  the  record,  or  this  court  will  not 
interfere.  The  court  below  was  then  in  a  better 
position  to  weigh  the  BtatcmeDts  xif  tlie  pnrtiea 
and  to  determine  the  truth  than  this  court  la 
now." 

[2]  Where  facts  are  disclosed  at  tbe  Im- 
pnnelment  of  the  Jury  which  would  warrant 
a  renewal  of  the  motion  for  a  change  of  the 
place  of  trtal,  such  renewal  seems  to  be  a 
proper  proceeding.  People  v.  Staples,  149 
Cal.  405,  412,  86  Pac.  886. 

(31  Our  attention  Is  called  to  the  fact  that: 
"At  this  trial  39  talesmen  were  exntnined  be- 
fore a  jury  of  12  men  to  try  the  defendant  were 
secured.  Ten  of  these  talesmen  whose  rwi- 
dencea  are  scattered  throughout  Modoc  connty 
swore  upon  their  voir  dire  that  they  could  not 
give  the  defendant  a  fair  and  impnrtinl  trial, 
on  account  of  their  bias  and  prejudice." 

It  is  stated  that  the  population  of  Modoc 
county  Is  about  6,000.  It  does  not  appear  to 
us  that  the  number  of  talesmen,  examined 
was  unusually  large  or  that  the  fact  that  10 
out  of  this  number  disqualified  themselves 
on  tbe  ground  of  Mas  would  Justify  tbe  In- 
ference sought  to  be  drawn  from  it  We  can- 
not say  that  the  court  abused  Its  discretion 
In  overmllng  defendant's  motion. 

Error  of  the  court  is  claimed  In  overrul- 
ing defendant's  challenge  for  cause  against 
Talesman  Osmund  Ratcllffe  and  sustaining 
plaintiff's  challenge  against  W.  C.  Clark. 
RatcUfTe  was  examined  at  great  length  oa 
his  voir  dire,  In  the  course  of  which  be 
stated: 

That  he  had  formed  an  opinion  In  the  ease 
unfavorable  to  defendant  and  that  his  "mind 
was  set";  that  his  opinion  was  formed  from 
rumors:  that  he  had  not  tallced  with  any  wit- 
ness in  the  case  nor  with  any  of  the  former 
jurors.  "Q.  And  you  have  made  up  your  mind 
that  if  you  were  accepted  as  a  juryman  you 
would  be  agninst  him?  A-  Yes.  sir.  Q.  If  ;pou 
were  sworn  to  try  the  case  you  would  be  against 
him?   A.  My  mind  is  made  up." 

At  this  point  the  challenge  was  interposed. 
In  reply  to  questions  by  the  district  attorney 
Ratclitre  stated  that  he  had  not  tallied  with 
any  witness  and  had  formed  an  opinion  from 
"current  talk.**  He  was  asked  if  be  would 
try  the  case — 

"upon  those  rumors,  or  try  it  upon  the  evidence 
introduced  here?  A.  Weft.  I  don't  think  there 
would  be  any  evidence  to  change  my  mind  at  all. 
*  *  *  Q.  Is  it  your  understanding  that  you 
are  to  try  the  case  upon  tbe  evidence  and  not 
upon  rumors?  A.  Yes,  sir,  Q.  If  you  were  ac- 
cepted as  a  juror,  wouldn't.you  try  the  case 
upon  the  evidence?  A.  Well,  I  don't  know." 

He  testified: 

That  if  he  was  himself  upon  trial  he  would  ac- 
cept a  juotr  in  his  frame  of  mind,  and  that  "if 
the  evidence  should  not  be  like  what  tie  bad 
beard  he  would  go  according  to  the  evidence"; 
that  he  bad  no  prajudice  against  d^cndant  per* 
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flonally,  and  tbitt  he  "conld  give  the  defendant 
a  fair  and  Impartial  trial  on  the  evidence.  The 
Court:  Do  you  understand,  Mr,  Ratcliffe,  that 
vhen  you  are  sworn  as  a  juror,  it  is  your  duty 
to  try  the  case  upon  the  evidence  presented  here 
alone,  and  not  upon  public  rumor;  do  you  un- 
derstand that  to  be  the  law?  A.  Yes.  sir.  Q. 
If  you  were  accepted  as  a  juror  in  this  case, 
would  you  try  it  solely  upon  what  you  bear  in 
court,  upon  the  evidence  only?  A.  Xes,  air; 
I  would  have  to." 

He  also  testified  that  notwithstanding  any 
opinion  he  then  had  he  would  lay  aside  that 
oplulon  and  try  the  case  solely  on  tbe  evi- 
dence. 

"Mr.  Jamison  (defendant's  attorney):  Q.  Mr. 
Ratcliffe,  if  that  opinion  is  in  your  mind,  it  is 
n  strong  opinion,  and  it  would  go  with  you  into 
the  jur^  box,  and  after  they  began  to  intn> 
duce  evidence,  would  it  not?  A.  No;  I  think 
I  could  go  according  to  tbe  evidence.  Q.  But 
you  would  have  that  opinion  until  sufficient  evi- 
dence has  been  introduced  to  overcome  it?  A. 
Yes,  sir.  Q.  You  have  a  strong  Gxed  opinion 
in  your  mind  that  this  defendant  is  guilty?  A. 
Xo;  I  could  not  say  that.  Q.  Do  you  think 
yon  could  lay  that  opinion  aside  and  try  the 
case  wholly  ou  the  evidence,  or  would  that  opin- 
ion infiuence  you?  A.  No;  I  don't  think  so.  I 
don't  think  it  would  influence  me.  The  Court: 
Tbe  challenge  is  disallowed." 

Ratcliffe  was  stlU  further  Interrogated: 
"Mr.  Wylie  (defendant's  attorney):  Q.  Mr. 
Ratcliffe,  do  you  understand  that  under  tbe  law 
a  man  is  presumed  to  be  innocent  until  bis 
guilt  is  proven?  A.  Yes,  sir.  Q.  Would  you 
accord  the  defendant  the  benefit  and  protection 
<if  that  law  if  you  were  accepted  as  a  juryman? 
A.  Yes,  dr.  Q.  Would  you  insist  that  the 
people  in  this  case  utove  his  guilt  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  before 
you  find  him  guilty?  A.  Yes,  sir.  Q.  And  you 
will  do  so?  A.  Yes,  sir.  Q.  Will  you  try  this 
case  on  the  evidence  and  nothing  else?  A. 
Sure.  Q.  Will  you  take  the  law  regulating  and 
controlling  this  case  from  the  court,  as  in- 
structed by  the  court  from  his  instructions?  A. 
Yes,  sir.  •  •  •  Q.  Will  you  try  this  case 
irrespective  of  outside  opinion  or  what  the  pub- 
lic might  say?  A.  I  would  act  according  to  tbe 
evidence." 

Batdlffe  was  one  of  the  first  12  called  to 
the  Jury  box,  and  was  peremptorily  challeng- 
ed by  defendant.  In  the  case  of  People  t. 
Ryan.  1B2  Cal.  304,  S71,  02  Pac.  853,  .856,  cer- 
tain jurors  impaneled  to  try  the  case  gave 
contradictory  answers  upon  the  subject  of 
their  ability  to  disregard  oplnI<ms  as  to  de- 
fendant's guilt,  whlfAi  they  had  formed  from 
newspaper  r^KHts  and  public  rumors.  Said 
the  court: 

"Many  persons,  competent  as  jurors,  have  not 
given  much  attenti(»i  to  such  subjects,  are  in- 
experienced as  witnesses,  and  are  unable  readily 
to  comprehend  the  force  and  effect  of  the  lan- 
guage in  which  such  questions  are  couched,  and 
they  generally  answer  without  reflection  as  to 
the  effect  of  their  own  words.  Such  contradic- 
tions are  by  no  means  infrequent,  if,  indeed,  they 
ore  not  tbe  rule,  rather  than  tbe  exception.  The 
trial  court  must  decide  which  of  the  answers 
most  truly  shows  the  juror's  mind.  It  should, 
of  course,  be  liberal  in  giving  the  defendant  and 
the  people  tbe  beneflt  of  any  doubts  that  may 
arise  as  to  the  fairness  of  tbe  Juror  and  bia 
ability  to  lay  aside  preconceiTed  impressions 
and  should  excuse  the  juror  if  such  doubt  is 
created.  But  where  there  are  such  contradic- 
tions its  decision  is  binding  upon  tbia  court" — 
citing  cases. 


I  [4J  It  Is  urged  that  the  examination  of  Ju- 
I  ror  Clark  showed  a  similar  state  of  mind  to 
that  of  Ratcllffe's,  except  ibat  he  had  formed 
I  an  opinion  fhvorable  to  defendant,  and  tliat 
to  be  consistent  the  court  should  hare  refused 
tbe  district  attorney's  challratge  of  Clark  tbr 
cause.  What  was  said  as  to  the  ruling  In 
Ratcllffe's  case  aiH>Hee  to  Glair's.  The  trial 
court  was  diarged  with  the  duty  of  resolvltig 
tbe  ccmtradlctions  in  tbe  answers  ot  these 
Jurymen  and  'Its  decision  Is  binding  upon 
this  court"*  Hie  ftoregolng  will  apply  equal- 
ly to  Jurymen  Dannhauser  uid  McDanlelB, 
the  latter  having  be«t  called  as  a  Juror  after 
defendant  bad  exhausted  bis  iieremptory 
challenges. 

[5}  Errw  Is  assigned  because  of  the  re- 
fusal of  tbe  court  to  allow  defendant*B  attor- 
ney, Wylle.  to  testify  that  be  bad  a  conver- 
sation with  Ibe  father  of  the  complaining 
witness  the  day  after  the  alleged  assault 
"about  having  an  examinatioin  of  Mary  to  de- 
termine wtaettaCT  or  not  aexnal  Intercourse 
bad  been  had  with  her,**  and  whether  or  not 
at  the  preliminary  examination  ot  d^ndant 
he  applied  to  the  court  for  ah  examination 
of  this  kind  by  a  competenb  physldan.  The 
record  shows  that,  upon  stipulation  of  coun- 
sel and  by  order  of  the  court,  eight  days  after 
the  alleged  offense  was  committed,  such  an 
examinatloa  was  made  by  three  physicians, 
and  their  testimony  appears  In  the  record. 
We  see  no  prejudicial  error  In  the  ruling. 

[I]  The  witness  Frank  Hardin,  a  boy  of  15 
years  of  age,  testified  at  a  former  trial  that 
he  followed  the  defendant  and  the  prosecut- 
ing witness  and  saw  them  at  die  place  where 
the  crime  was  alleged  to  have  been  commit- 
ted, and  that  nothing  of  the  kind  hap|x>ned 
there.  When  called  at  the  present  trial,  to 
the  disappointment  and  surprise  of  defend- 
ant's attorney,  he  said  he  was  not  at  this 
place  and  admitted  that  he  did  not  tell  the 
truth  at  the  former  trial.  Hardin  left  the 
witness  stand  and  was  not  apnin  recalled. 
Attorney  Wylie  was  sworn  and  asked  to  state 
whether  or  not,  just  before  being  called  as  a 
witness,  Hardin  bad  not  stated  that  his  tes- 
timony would  be  the  same  as  at  the  former 
trial.  Objection  was  made  and  sustained 
that  no  proper  foundation  for  Hardin's  Im- 
pendiment  had  been  laid.  An  offer  was  then 
made  to  introduce  the  testimony  of  Hardin 
given  at  the  last  trial.  The  ruling  was  not 
error.  No  foundation  was  laid  while  Har- 
din was  on  the  etand  as  a  witnes*^  for  his 
impeachment.  The  reading  of  his  former 
testimony  was  properly  refused.  To  have 
warranted  Its  being  read  to  the  Jury  Har- 
din's attention  should  have  been  called  to  It. 
and  he  should  have  been  asked  If  he  made 
the  answers  theretofore  given  by  hlin.  Up- 
on his  denial  it  would  bnve  been  permissible 
to  show  that  he  tesUfled  as  claimed  by  de- 
fendant at  the  former  trial. 

[7]  Witness  L.  F.  Gill  was  called  by  de- 
fendant, and  tbe  following  questltms  were 
asked: 
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"Q.  I  will  ask  yoa  to  state  whether  or  not 
at  that  time  he  stated  to  you  that  he  had  fol- 
lowed Jeff.  Mnhrier  and  Mary  Ostroni  across 
(he  Geld  where  they  had  gone  to  the  place  where 
it  is  alleged  that  the  rape  was  committed  upon 
the  girl,  and  that  do  such  act  had  been  com- 
mitted. Q.  I  will  ask  you  what  he  told  you  or 
said  to  yon  in  reference  to  the  act  charged  in 
this  case  and  whether  such  act  had  been  com- 
mitted or  not.** 

Objection  that  no  v^raper  foundation  bad 
been  laid  and  that  the  questions  were  Incom- 
petent, Immaterial,  and  leading  was  sustain- 
ed. Clearly,  Inasmuch  as  no  auestlon  had  been 
asked  the  witness  Hardin  which  would  serve 
aa  a  foundation  for  the  inqieajcblng  questions 
propounded,  the  court  prog&elj  sustained  the 
objection. 

TbB  Judgment  and  order  are  affirmed. 
We  concur:  HART,  J. ;  BURNETT,  J. 


(33  Cal.  Apr.  C34) 

BUNNELL  V.  THOMAS,  Constable,  et  aL 

(CiT.  1822.) 
(District  Court  of  Appeal,  Second  District, 
California.   May  10,  1917.) 

1.  Appeal  and  Erbos  <^108— Trial  «»400 
(1)  —  FiNDiNOR  OF  Fact  —  Cbahoiko  after 
J  rnoiiENT— Review. 

The  co«rt  has  no  authority  to  change  its 
fiudings  of  (act  after  its  mtry  of  judgment; 
hence  an  appeal  from  the  order  denying  a  mo- 
tion for  substituted  findings  of  fact  after  judg- 
ment cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |§  588,  740;  Trial,  Cent  Dig. 
il  2C8.  260^.] 

2.  Attachhbht  «£9314— Cuius— Judoueht. 

In  an  action  to  recover  possession  of  an 
automobile  attached  as  the  property  of  a  third 
I>erson,  where  the  facts  found  showed  that  the 
automobile  was  the  proi>erty  of  the  plaintiff  at 
the  time  of  the  submission  of  the  case,  the  ac- 
tion of  the  court  in  entering  judgment  denying 
possession  of  the  automobile  to  plaintiff,  based 
upon  a  purported  assignment  of  plaintiff's  rights 
in  the  action  subsequently  filed  with  the  papers 
in  the  case,  was  error,  and  a  motion  for  another 
and  different  judgment  should  have  been  granted, 
giving  plaintiff  possessiMi  of  the  property  or 
its  value  in  case  delivery  could  not  ne  had,  and 
damages  during  the  period  of  detention. 

IF.d.  Note.— For  other  cases,  sec  Attachment, 
Cent.  Dig.  SS  1120-1130,  1133,  1138,  1379%.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  M.  York,  Judge. 

Action  by  C.  A.  Bunnell  against  Charles 
R.  Thomas,  Constable  of  Los  Angeles  Town- 
ship, and  others.  From  a  Judgment  for  de- 
fendauts  and  from  an  order  denying  a  motion 
to  substitute  other  flndings  of  fact  for  the 
findings  of  fact  signed  by  the  court,  and  from 
an  order  denying  plalntlfTs  motion  to  va- 
cate and  set  aside  the  Judgment  and  enter 
another  and  different  Judgment,  plaintiff  ap- 
peals. Reversed  and  remanded  for  new  trial. 

Wlnslow  P.  Hyatt  and  Stephen  L.  SulU- 
van,  both  of  Angeles,  for  appellant  M. 
A.  Fleming,  W.  R.  Law.  0.  W.  HaU.  and  A. 
J.  Mitchell,  all  of  Los  Angeles,  for  respond- 
ents. 


CONRET,  P.  J.  Tlie  plaintiff  appeals  fronj 
the  Judgment  and  this  appeal  Is  presented  on 
the  Judgment  roll.  lie  also  appeals  from  an 
order  denying  plaintiff's  motion  to  substitute 
other  findings  of  fact  for  the  findings  of  fact 
signed  by  the  court,  and  from  an  order  de- 
nying plaintiff's  motion  to  vacate  and  set 
aside  the  Judgment  and  enter  another  tCnd 
different  Judgment.  The  appeals  from  these 
orders  are  presented  upon  "bills  of  excep- 
tions" duly  certified,  which  set  forth  the 
papers  used  on  the  hearli^  In  the  court 
below. 

[11  As  the  court  would  have  no  authority 
to  change  Its  findings  of  fact  after  the  entry 
of  Judgment,  the  appeal  from  the  order  de- 
nying the  motion  for  substituted  findings  of 
fact  cannot  be  sustained. 

By  virtue  of  a  writ  of  attachment  Issued 
out  of  a  Justice's  court  of  Los  Angeles  town- 
ship In  an  action  of  one  Wilson  v.  Earl 
Brehme  and  Mae  B.  Brehme,  an  auto- 
mobile was  attached  as  property  of  the  de- 
fendants Brehme.  The  attachment  was 
made  by  Charles  R.  Thomas,  towushtp  con- 
stable, defendant  In  the  present  action, 
and  this  action  Is  brought  against  Thom- 
as and  the  sureties  on  bis  official  bond  by 
the  plaintiff  C.  A.  Bunnell  as  a  third  party 
claiming  to  be  the  owner  of  said  autom3bile. 
This  action  Is  brought  to  recover  possession 
of  the  automobile,  or  for  the  value  thereof 
In  case  delivery  cannot  be  had,  tc^ether  with 
damages  for  Its  detention  and  for  costs.  This 
action  was  tried  on  the  15th  day  of  Septem- 
ber, 1914,  and  the  findings  were  filed  on  the 
25th  day  of  September,  1914.  On  the  16th 
day  of  September,  1914,  there  wos  filed  with 
the  papers  In  this  action  In  the  superior  court 
a  docummt  purporting  to  have  been  idgned 
and  delivered  by  C.  A.  Bunn^I,  purporting 
to  transfer  to  other  parties  "all  property  and 
sums  of  money  arising  from  the  cause  of 
action"  herein,  and  the  Judgment  recovered 
herein,  ^at  instrument  was  not  Introduc- 
ed as  evidence  at  the  trial  of  the  case;  and 
manifestly  did  not  exist  at  the  conclusion  of 
the  trial  when  Uie  case  was  submitted  for 
decision.  Nevertheless,  the  court  annexed 
sold  purported  assignment  to  the  findings  as 
an  exhibit,  and  the  Judgment  was  In  part 
based  thereon.  The  findings  of  fact,  after 
reciting  the  fact  Of  the  trial,  and  that  evi- 
dence oral  and  documentary  had  been  Intro- 
duced by  the  respective  parties,  state  that: 

"The  court  having  read  and  seen  on  file  a  pur- 
ported assignment  of  thia  cause  of  action,  and 
all  rights  thereto,  and  said  purported  assign- 
ment of  said  cause  of  action,  and  said  bill  of 
sale  beinj;  made  by  the  plaintiff  herein  to  stran- 
gers to  this  suit,  a  copy  of  which  assignment 
nod  bill  of  sale  is  hereto  attached  and  marked 
'Exhibit  A.*  the  court  now  renders  Its  decision 
and  finds  the  following  facts." 

The  findings  are  that  the  plaintiff  has  no 
Interest  In  and  Is  not  the  owner  and  is  not 
entitled  to  the  possession  of  the  described 
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property,  "but  was  such  owner  from  May  4, 
1914,  until  September  15,  1014,  when  he  part- 
ed with  his  title  thereto  by  such  Exhibit  A"; 
that  the  defendant  as  constable  did,  on  the 
5th  day  of  May,  1914,  without  plaintiff's  con- 
sent, wrongfully  and  unlawfully  take  and 
detain  said  property  from  the  possession  of 
the  plaintiff  and  has  ever  since  and  contin- 
uously retained  the  same  under  and  by  virtue 
of  the  described  writ  of  attachment,  as  the 
property  of  the  defendants  in  the  action  of 
Wilson  V.  Brehme;  that  on  the  5th  day  of 
May,  1914,  the  defendants  Brehme  had  no 
right,  title,  or  interest  in  said  automobile; 
that  the  automobile  on  the  5th  of  May,  1914. 
was  of  the  value  of  $500:  that  on  the  9th  day 
or  May,  1914,  the  plaintiff  demanded  pos- 
session thereof  from  the  defendant  Thomas; 
that  plaintiff  is  not  damaged  in  any  sum  be- 
cause of  the  alleged  wrongful  act  of  Thomas. 
The  complaint  alleged  that  the  value  of  the 
use  of  the  automobile  during  the  period  of 
Its  detention  was  ?]0  per  day.  Tlie  answer 
herein  denied  that  the  value  of  such  use  was 
any  sum  In  excess  of  ?l  per  day.  As  con- 
clusions of  law  from  its  findings  of  fact  the 
court  found  that  the  plaintiff  was  not  entitled 
to  posses-tion  of  the  automobile  nor  to  dam- 
ages, and  Judgment  was  entered  accordingly. 

|21  It  thus  appears  upon  the  face  of  tlie 
record  that  the  court  based  Its  Judgment  up- 
on supposed  facts  which  were  not  in  evi- 
dence at  the  trial,  and  that  when  the  com- 
plaint was  filed  and  until  the  time  of  trial 
and  submission  of  the  case  for  decision  the 
plaintiff  was  the  owner  and  entitled  to  pos- 
session of  the  property.  Since  the  findings 
estalill«hed  plaintiff's  ownership  of  the  auto- 
mobile when  the  case  was  submitted  for  de- 
cision on  September  15,  1014.  the  court  should 
have  granted  a  motion  for  another  and  differ- 
ent Judgment,  and  should  have  amended  Its 
conclusions  of  law  and  rendered  another  Judg- 
ment accordingly,  which  Judgment  would 
have  been  for  possession  of  the  proiwrty,  or 
its  value  In  case  delivery  could  not  be  had, 
and  damages  should  have  been  awarded  In 
the  sum  of  $1  per  day  during  the  period  of 
detention  thereof  by  the  defen-'ant  Thomas. 
And  the  judgment  Itself  as  rendered  and  en- 
tered Is  clearly  erroneous,  because  on  the 
face  of  the  findings  It  appeoi-s  that  the  case 
was  not  decided  upon  the  evidence,  but  upon 
a  transaction  which  the  court  was  not  en- 
titled to  consider.  It  may  be  that,  as  claimed 
by  appellant,  the  evidence  was  sufficient  to 
establish  damages  In  the  sum  of  more  than 
$1  per  day  as  the  value  of  the  use  of  the 
automobile  while  thus  detained.  In  the  In- 
terest of  Justice,  therefore,  it  would  seem 
that  the  Judgment  should  be  reversed,  and 
the  cose  remanded  for  a  new  trial,  rather 
than  that  Judgment  should  now  be  ordered  as 
demanded  by  the  motion  for  another  and 
different  Judgment. 

For  that  reason  the  order  denying  the  mo- 


tion for  another  and  different  Jadgmrat  Is 
aflSrmed,  and  the  Judgment  U  reversed. 

We  concur:  JAMES,  J.;  WORKS,  Jndge 

pro  tern. 

(97  Wash.  13) 

MAGALLON  v.  SCHREINER  et  al 
(No.  13022.) 

(Sapreme  Court  of  Washington.  June  18, 1917.) 

MoRTOAora  «!»280(5)— AssOTfPTioir  OF  Morr- 

OAOE. 

'  The  mere  execution  of  a  deed  providing  that 
the  second  party  (rcferrinp  to  the  grantee,  but 
the  grantee's  name  being  left  blank)  agreed  to  as- 
sume and  pay  a  mortgage  on  the  land  did  not 
make  one  contracting  for  such  land  liable  for 
the  mortgage,  where  it  did  not  appear  that  such 
deed  was  ever  delivered  to  him,  that  be  knew 
Its  contents,  or  that  he  ever  asserted  any  owner- 
ship or  dominion  over  the  property. 

cin^'Di^1-74^"f  Mortgages, 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  C 
Mills.  Judge. 

Action  by  Adrian  Magallon  against  George 
Adam  Schrelner  and  others.  From  a  Judg- 
ment, defendant  Henry  T.  Hill  ap|)eals.  Re- 
versed and  remanded,  with  direction. 

Rader  &  Barker,  of  Walla  Walla,  ftor  ap- 
pellant 

MAIN.  J.  The  purpose  of  this  action  vbm 
to  foreclose  a  real  estate  mortgage,  and  for 
a  deficiency  Judgment  The  trial  resulted  in 
a  Judgment  of  foreclosure  which  provided 
that,  In  the  event  the  property  covered  by 
the  mortgage  did  not  sell  for  enough  to  sat- 
isfy the  tndebtednm  secured  thereby,  a  de- 
ficiency Judgment  be  taken.  From  this 
Judgment  the  defendant  Henry  T.  HIU, 
against  whom  was  rendered  a  contingent 
deficiency  JiidgniMit,  appeals. 

The  facts  are  these:  On  the  28th  day  of 
December,  1009,  George  A.  Schrelner  and 
wife,  being  then  the  owners  of  certain  real 
estate  In  Walla  Walla  county,  mortgaged 
the  same  to  Adrian  Magallon,  the  plaintiff 
in  this  action,  for  the  purpose  of  securing  an 
Indebtedness  In  the  sum  of  $3,500.  On  the 
23d  day  of  February.  1012.  Schrelner  and, 
wife  sold  and  conveyed  the  property  covered 
by  the  niortgnge  to  John  S.  WIckersham, 
the  deed  providing  that  the  purchaser  as- 
sumed and  agreed  to  pay  the  mortgage.  On 
the  11th  day  of  April,  1912,  WIckersham 
sold  and  conveyed  the  property  to  James  D. 
Stewart.  The  deed  making  this  conveyance 
also  provided  that  the  purchaser  assumed 
and  agreed  to  pay  the  mortgage.  On  the 
12th  day  of  November,  1912,  Stewart,  belnff 
then  the  owner  of  the  property  covered  by  the 
mortgage,  contracted  to  sell  the  same  to 
Henry  T.  Hill,  and  the  latter,  by  the  same 
contract,  agreed  to  convey  to  Stewart  certain 
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property  tben  owned  by  Bill  In  the  state  of 
Oregon.  Tbla  contract  was  signed  by  Stewart 
and  Bill,  but  contained  no  provl^on  that 
Hill  should  assume  or  pay  the  mortgage  up- 
on the  property  which  was  to  be  conveyed  to 
him  by  Stewart.  On  the  2Cth  day  of  No- 
Temher,  1912,  Stewart  executed  a  deed  of 
conveyance  of  the  property  covered  by  the 
mortgage.  This  deed  was  a  conveyance  to 
a  grantee  in  blank,  as  no  person  was  named 
therein  to  whom  the  title  to  the  property 
was  conveyed.  This  deed  contains  a  pro- 
vision that  the  second  party  (blank  grantee) 
agreed  to  assume  and  pay  the  mortgage. 
There  Is  no  evidence  that  this  deed  was  ever 
delivered  to  Hill,  that  he  knew  Its  contents, 
or  that  he  ever  asserted  any  ownership  or 
dominion  over  the  property.  The  decree  of 
foreclosure  provides  for  a  defldency  Judg- 
ment against  Schrelner  and  wife,  Wlcker- 
sham  and  Stewart,  with  the  further  provision 
that  Stewart,  for  any  sum  that  he  may  be 
compelled  to  pay  In  satisfaction  of  the  de- 
ficiency Judgment  against  him,  shall  have  a 
Judgment  over  against  Hill.  It  Is  from  this 
provision  of  the  Judgment  that  Hill  appeals. 
By  tills  appeal,  no  other  provision  of  the 
judgment  is  affected.  The  trial  court  did 
not  make  formal  findings  of  fact  and  con- 
clusions of  law,  but  It  Is  recited  in  the  Judg- 
mcTif-  that,  on  or  about  the  26th  day  of  No- 
vember, 1012,  Hill  entered  into  an  agree- 
ment and  understanding  with  Stewart,  where- 
by the  fortoer  was  obligated  to  reimburse 
the  latter  for  any  payments  which  he  [Stew- 
art] might  t>e  obligated  to  make  in  satlsfac- 
ttOD  of  any  deSdency.  Judgment  against  hira. 
The  record  contains  no  evidence  to  support 
this  finding.  As  already  stated,  the  contract 
of  sale  or  exchange  between  Stewart  and 
Hill  did  not  provide  that  the  latter  should 
assume  or  pay  the  mortgage.  There  Is  no 
evidence  that  the  deed  executed  in  blank  on 
the  26th  day  of  November,  1912,  was  ever  de- 
livered to  Hill,  or  that  he  knew  of  Its  con- 
tents. Neither  is  there  any  evidence  that 
Hill  ever  asserted  or  claimed  ownership  or 
dominion  over  the  property  described  In 
the  deed  executed  by  Stewart  to  a  blank 
grantee.  Under  these  facts,  it  cannot  be 
held  that  Hill  agreed  to  assume  and  pay  the 
mortgage.  It  was  error,  therefore,  for  the 
trial  court  to  provide.  In  the  Judgment,  that 
Stewart,  in  the  event  that  he  should  be  called 
upon  to  pay  a  deficiency  Judgment,  should 
have  a  judgment  over  against  Hill.  The  ef- 
fect of  the  delivery  of  a  deed  in  blank,  where 
a  perstm,  acting  thereunder,  takes  posses- 
sion of,  or  assumes  dominion  over,  the  prop- 
erty described  therein,  Is  not  before  us  In 
this  action,  and  no  opinion  Is  expressed 
thereon. 

The  Judgment,  to  the  extent  appealed  from, 
will  be  reversed,  and  the  cause  remanded, 
with  direction  to  the  superior  court  to  elimi- 
nate therefrom  that  provi^on  which  provides 


for  a  Judgment  over  in  favor  of  Stewart  and 
against  HllL 

ELLIS,  C.  and  CHADWICK,  MOR- 
RIS, and  WEBSTEUt,  jJ..  concur. 

"  (97  WaBh.  40 

BLYSTONE  et  aL  v.  WALI<A  WALl-A  VAL- 
LEY RY.  CO.    (No.  13806.) 

(Supreme  Oourt  of  Washington.  Juae  19. 1917.) 

1.  Cabrterb  «=3320(-30)— iNJUaiEB  TO  Pasbcn- 
OER— QUBSTION    FOB  JURY. 

Testimnoy  showing  a  sequence  of  evpnts, 
itich  as  phydca]  symptoms,  bcKiDiiing  at  once, 
anij  iticroasinx  lo  Intensity,  till  tlie  opprntioa, 
warrants  the  inference  that  the  breoklnfr  of  pluin- 
tiff's  pus  tube  was  causetl,  or  cuntribiiteO  to, 
by  ber  fall  in  defendant's  car,  and  is  sufficient  to 
go  to  the  jury,  tlinuKb  the  surgeon  teatified  only 
that  the  fall  may  have  ruptured  It 

[FM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1248.1 

2.  WrrsESSES  «=»380(5)  —  iHPEAcmNO  Owh 
Witness. 

A  party,  taken  by  surprise  by  affinnattve 
testimony  ot  bis  witness,  prejnilicial  to  bis  in- 
terest, may  show  prior  contradictory  statements 
of  witness,  to  affect  his  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1214,  1219.] 

3.  TaiAL  «=»250(4>— InsTBDOiioNS— NecBfln- 

TY  OF  REQUES18. 

A  party,  desiring  evidence  of  the  other  par^ 
ty  limited  to  a  certain  purpose,  as  impeecbment 
of  witness,  must  request  an  instruction  to  that 

eO'ect 

[Ed.  Note.— For  other  eases,  sea  Trial,  Cent 

Dig.  8  632.] 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  Coun^;  Edward  C 
Mills.  Judge. 

Action  by  Daisy  D.  Blystone  and  husband 
against  the  Walla  Walla  Valley  Railway 
Company.  Judgment  for  plaintUEs,  and  de- 
foidant  appeals.  Affirmed. 

John  A.  Lalng.  of  Portland,  Dr.,  and  Shnrp- 
steln,  Pedlgo,  Smith  &  Shariwtein,  of  Walla 
Walla,  for  appellant  E.  L.  Casey,  of  Wulla 
Walla,  and  A.  S.  Bennett,  of  The  Dallet,  Or., 
for  respondents. 

MAIN,  J.  The  plaintiffs  in  this  action  are 
husband  and  wife.  The  defendant  is  a  cor- 
poration, and  owns  and  operates  a  street 
railway  In  the  city  of  Walla  Walla.  The 
purpose  of  the  action  was  to  recover  damages 
alleged  to  have'been  sustained  by  Mrs.  Bly- 
stone, through  the  negligence  of  the  defend- 
ant The  cause  was  tried  to  the  court  and 
a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiffs.  From  this 
Judgmmt  the  defendant  appeals. 

The  facts  aro  these:  On  the  28th  day  of 
May,  1914,  and  for  some  time  prior  thereto, 
Daisy  D.  Blystone,  who  will  hereafter  be 
referred  to  as  the  respondent,  was  employed 
at  the  Grand  Hotel.  In  Walla  Walla.  In  go- 
ing from  her  home  to  work,  and  returning 
therefrom,  she  traveled  over  the  appellant's 
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street  railway.  On  tiie  fflomlug  of  tbe  da; 
motioned,  shortly  after  tbe  hour  of  7  o'clock, 
tbe  respondent  left  her  home  for  the  pur- 
pose of  going  to  work,  and  traveled  from  a 
point  near  her  home  to  the  business  district 
of  the  city,  where  she  was  accnstomed  to. 
leave  the  car.  The  point  where  the  respond- 
ent ordinarily  left  tbe  car  was  Just  south 
of  the  intersection  of  Main  street  and  Sec- 
ond street,  this  being  a  place  where  the  car 
usually  stopped.  About  midway  of  the  Mock, 
south  of  Main  street,  and  intersecting  Second 
BtnA,  is  an  alley.  On  the  morning  In  ques- 
tion, tbe  reqwndent,  before  the  car  reached 
this  alley,  arose  from  the  seat  In  which  she 
was  sitting,  and  approached  the  rear  end  of 
the  caii  preparatory  to  alighting  therefrom, 
when  it  came  to  Its  usual  stopping  place. 
When  the  car  had  reached  a  point  at  or  near 
tbe  alley.  It  stopped,  as  the  evidence  shows, 
in  a  "violent,  sudden,  and  in  an  unusual  man- 
ner." By  reason  of  this  sudden  and  unusual 
stopplDg  of  the  car,  tbe  respondent  was 
thrown  against  tbe  door  thereof,  precipitated 
down  tbe  steps,  oud  fell  upon  tbe  street.  She 
got  up  from  the  place  where  she  had  fallen, 
and  went  on  to  her  work.  On  this  day,  an- 
other employe  of  the  hotel  assisted  her  with 
the  work  she  was  expected  to  do.  On  each 
of  the  two  days  following,  she  returned  to 
work.  On  the  next  day,  which  was  Sunday, 
she  called  a  physician.  The  physician,  after 
treating  the  patient  for  some  days,  perform- 
ed an  operation,  and  removed  one  of  her 
ovaries,  and  also  one  of  the  Fallopian  tubes. 
The  Falloplon  tube  was  ruptured,  and  pns 
was  oozing  therefrom. 

At  the  conclusion  of  the  evidence  offered 
on  behalf  of  the  respondent,  tbe  appellant 
moved  for  a  nonsuit,  on  the  ground  that  the 
evidence  was  not  sufficieot  to  take  the  case  tt- 
the  Jury.  This  motion  was  overruled,  and 
the  appellant  stood  upon  the  record  as  then 
made,  and  offered  no  testimony  in  Its  own 
behalf.  The  cause  was  submitted  to  the  jury, 
and  resulted  In  a  verdict  as  above  stated. 
The  evidence  of  other  facts  will  be  referred 
to  in  connection  with  the  consideration  of 
the  points  presented  by  this  appeal. 

[1]  The  first  question  is  whether  the  trial 
court  erred  in  refuislng  to  grant  the  motion 
for  a  nonsuit  It  Is  claimed  that  the  nonsuit 
should  have  been  granted,  because  the  re- 
spondent had  failed  to  show  that  any  negli- 
gence of  the  appellant  contributed  to  the 
respondent's  condition,  and  for  the  further 
reason  that,  from  the  evidence,  It  was  prob- 
able that  the  respondent's  condition  was  due 
to  other  and  different  causes,  wholly  apart 
from  any  act  of  the  appellant.  It  Is  not 
claimed  that  tbe  stopping  of  the  car  In  a 
violent,  sudden,  and  unusual  manner  would 
not  he  negligence.  The  question,  then,  is 
whether  the' negligent  act  of  the  appellant, 
in  so  stopping  the  car,  produced  the  condi- 
tion which  rendered  necessary  the  operation 
performed  upon  tbe  respondent.  The  evi- 
iX&ice  abowa  that,  for  a  year  and  a  half  prior 


to  tbe  acddent,  sbe  bad  been  in  good  health. 
The  physician  who  performed  tbe  operation, 
and  wbo  had  been  the  respondent's  family 
physician  for  a  number  of  years  prior  there- 
to, testified  that  a  woman  "may  go  throng 
life  with  two  pus  tubes  and  have  no  tronble," 
twcause  tbe  pus  tubes  may  lay  dormant.  He 
further  testified  tliat  an  exciting  cause,  like 
a  fall,  or  a  blow,  may  liberate  the  adhesion, 
and  permit  tbe  pns  to  go  Into  tbe  abdominal 
cavity,  where  It  sets  up  peritonitis.  The  phy- 
sician testified,  further,  that  there  were 
causes  other  than  those  mentioned  which 
might  produce  the  same  result.  Testifying 
as  to  this  particular  case,  the  doctor  gave  U 
as  bis  opinion  that  the  fall  did  not  produce 
the  pus  tube,  but  that  It  may  have  ruptured 
It,  He  did  not  testify  that  the  rupture  was 
probably  caused  by  the  accident  The  re- 
spondent testified  that.  Immediately  after  tbe 
accident,  she  had  a  pain  in  her  side,  and  that 
sbe  was  unable  to  do  her  work  that  day  as 
usual.  During  the  three  days  following  this, 
she  gradually  grew  worse  each  day,  until 
tbe  physician  was  called.  The  coemploy^  at 
the  hotel  testified  that  the  respondent,  on 
the  morning  of  tbe  accident,  when  she  reach- 
ed the  hotel,  complained  of  a  pain  in  her 
side.  This  evidence  warrants  tbe  inference 
that  the  breaking  of  the  pus  tnhe  was  caus- 
ed, or  contributed  to,  by  the  accident.  The 
testimony  shows  a  sequence  of  events,  such 
as  physical  symptoms,  beginning  at  once,  and 
increasing  In  Intensity,  until  the  operation 
was  performed. 

The  probabilities  of  the  case  were  to  be 
weighed  and  decided  by  tbe  Jury.  When  the 
(■espondent  offered  evidence  which  made  It 
appear  more  probable  that  tbe  Injury  came 
in  whole  or  in  part  from  the  appellant's  neg- 
ligence than  from  any  other  cause,  the  Jury 
was  warranted  In  finding  In  her  behalf.  At- 
wood  V.  Washington  Water  Power  Co,  TO 
Wash.  427,  140  Pac.  343.  The  trial  court  did 
Dot  err  in  refusing  to  withdraw  the  case  from 
the  consideration  of  the  Jury. 

[21  The  other  point  urged,  If  sustained, 
would  not  result  In  a  dismissal,  but  in  a  re- 
trial. One  J.  A.  Dunham,  wbo  was  a  pas- 
senger upon  the  street  car  at  the  time  the 
accident  occurred,  and  witnessed  It,  w^as  call- 
ed to  testify  In  behalf  of  the  respondent. 
Prior  to  the  trial,  this  witness  signed  a  writ- 
ten statement,  wherein  the  details  of  the  ac- 
cident were  attempted  to  l>e  set  forth.  In 
certain  particulars,  the  testimony  of  the  wit- 
ness and  the  statement  are  not  harmonious. 
While  the  witness  was  on  the  stand,  the 
statement  was  presented  to  him,  and  he  was 
cross-examined  thereon.  Subsequently  an- 
other witness  testified  as  to  the  manner  In 
which  the  statement  had  been  prepared,  and 
the  signing  thereof  by  Dunham.  Tbe  writ- 
ten statement  was  offered  in  evidence,  and 
was  received  over  objection.  Two  of  tbe  par- 
ticulars In  which  the  statement  and  Dun- 
ham's testimony  did  not  coincide,  were  these: 
The  statement  recited  tbat  "tbe  cor  siopped 
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very  sodden  and  In  an  unusually  sudden  i 
manner."  The  witness  testified  that  the  car  j 
"stopped  as  they  usually  do.  maybe  a  little 
bit  quicker  at  that  time;  when  they  throw 
on  the  brakes,  and  take  them  off,  there  is  a 
reboimd  of  the  car  any  time."  In  the  state- 
ment, also,  he  said  that  the  car  was  stopped 
"near  the  intersection  of  the  alley  between 
Alder  and  Main  street  with  Second  street"; 
In  his  testimony,  that  It  stopped  in  the  usual 
place,  "closer  to  Main  street"  than  the  alley. 

If  the  testimony  correctly  presents  the 
Acta,  the  appellant  company  would  not  be 
guilty  of  ni^gence.  If  the  statMuent  cor- 
rectly describes  the  manner  of  the  accident. 
It  would  famish  a  basis  for  the  charge  of 
n^iigence  In  the  manner  of  8t(vping  the  car. 
The  statement,  therefore,  would  contradict 
the  witness  upon  material  facts.  The  rule 
is  that,  where  a  party  calling  a  witness  Is; 
taken  by  surprise,  by  reason  of  affirmative 
testimony  prejudicial  to  the  Interest  of  the 
party  by  whom  he  was  called,  prior  contra- 
dictory statemmts  may  be  shown  for  the 
purpose  of  affecting  the  credibility  of  the 
witness.  JoneSf  Commentaries  on  Evidence, 
vol.  8,  f  855;  State  v.  Catsampas,  62  Wash. 
70,  112  Pac.  1116.  Under  this  rule,  the  re- 
spondent bad  a  right  to  offer  the  writing  for 
the  purpose  of  showing  the  contradictory 
statements  made  by  the  witness. 

[11  Some  complaint  is  made  that  the  writ- 
ing was  not  off^ered  and  received  solely  as 
Inpeflcblng  testimony.  No  request  was  made 
by  the  appellant  that  Its  effect  be  so  limited. 
If  the  appellant  desired  that  the  evidence  be 
limited  to  a  special  purpose.  It  should  have 
requested  an  instruction  so  limiting  It.  In 
the  absence  of  such  a  request  for  Instruction, 
error  cannot  be  predicated  upon  the  admis- 
sion of  the  statement  Butter  v.  Taxicab 
Motor  Co.,  66  Wash.  676,  120  Pac.  019. 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  WEBSTER,  MORRIS, 
and  CHADWICE.  JJ.,  concur. 


(96  Wash.  677) 

TRIMBLE  T.  DONAHEY  et  aL   (No.  13743.) 

(Supreme  Court  of  Washington.    June  15. 
1917.) 

1.  Pbaudb,  Statute  of  «=>  125(2)— Contract 

REOARDIIfO  I>AND  — DaUAOES  FOR  BREACH. 
Where  a  contract  void  under  the  statute  of 
frauds  will  not  be  specificallv  enforced,  an  ac- 
tion for  damages  for  oreach  thereof  will  not  lie. 

[Ed.  Note— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  S  277.] 

2.  FoAUDs,  Statute  of  ^»56(1)  — Contract 
Reoabuino  Laho— Contract  Not  to  Pro- 

BATR  A  WiLI* 

Where  the  devisee  after  comtnand  by  the 
testatrix  to  destroy  the  will  bad  burned  a  piece 
of  paper  in  her  presence  tetliog  her  that  it.waa 
the  will,  an  oral  agreement  between  the  devisee 
and  another  heir  who  was  disinherited  by  the 
will,  in  which  it  was  agreed  that  the  will  ebould 
not  be  presented  for  probate,  but  should  be 
treated  as  destroyed  in  accordance  with  the  ex- 


I  press  command  and  understanding  of  the  testa- 
j  trix.  although  not  referring  specifically  to  real 
'  estate,  was  void  under  the  statute  of  frauds, 
since  it  would  result  in  su-staining  an  oral  con- 
tract for  the  transtrr  of  real  estate,  which,  un- 
der Rem.  Code,  |  i:i66,  vested  in  the  devisee  on 
the  death  of  testatrix. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  SI  83,  84,  87,  89.] 

3.  Wills  4s»212  —  Aqbeemeht  Not  to  Pro- 
bate Will  CoHTAiHXNa  Devise  —  Statute 

OF  F^UDS. 
A  contract  between  heirs.  In  which  it  was 
agreed  by  and  botween  them  that  the  will,  mak- 
ing one  of  the  heirs  in  effect  sole  devisee,  should 
not  be  presented  for  probate,  but  should  be 
treated  as  destroyed  according  to  the  express 
command  and  understanding  of  the  testatrix,  in 
consideration  of  a  waiver  of  the  disinherited 
heir's  right  to  contest  the  will  because  of  alleg- 
ed undue  influence  and  the  fraud  in  preventing 
its  destruction,  and  the  avoidance  of  litigation 
between  members  of  the  same  family,  if  in  com- 
L  iiliance  with  the  requiremonttj  of  the  statute  of 
frauds,  was  binding  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  3  519.} 

4.  Fbaudb.  Statute  of  <^1  29(5)— Remedy  of 
Pari  iks— Damage  —  Specific  Performance 
— Recovebt  of  Monet  Paid. 

The  fact  that  there  may  have  been  good  con- 
sideration, or  that  the  full  consideration  had 
been  paid  in  cash,  would  not  take  an  oral  agree- 
ment out  of  the  statute  of  frauds,  and  neither 
an-  action  for  specific  performance  nor  damages 
would  lie,  but  only  a  ruiht  to  recover  any  money 
paid. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  SS  311,  312.] 

5.  Frauds,  Statute  of  ®=)  129(3)-— Remot ax. 
OF  Bab— Pabt  Pbbtobmancb. 

The  joining  In  the  petition  for  the  appoint- 
ment of  an  administrator  was  not  a  part  per- 
formance of  a  contract  not  to  probate  a  will  con- 
taining a  devise  sufScient  to  remove  the  bar  of  ■ 
the  statute  of  frauds,  where  the  petition  does 
not  refer  to  the  contract,  but  alleges  as  a  fact 
that  the  will  was  made  and  destroyed  prior  to 
the  death  of  the  testatrix,  when  in  tact  the 
will  was  not  bo  destroyed. 

[EM.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent.  Dig.  H  288-291J 

6.  Estoppel  ^=>102— Grounds— Obal  Aobbe- 
ment  Bebpectino  Lands. 

The  devisee  is  not  estopped  to  deny  the  va- 
lidity of  the  oral  contract,  since  every  right 
which  the  other  heir  had  to  contest  the  will  ex- 
isted at  the  time  that  a  subsequent  petition  tor 
the  probate  thereof  was  filed  the  same  as  at  the 
time  of  the  making  of  the  oral  agreemeat. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 

Cent.  Dig.  |  294.] 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  R^  L.  McCroskey, 
Judge. 

Action  by  E.  T.  Trimble  against  H.  A. 
Donahey  and  Harvey  A.  Donafaey,  as  execu- 
tor of  the  estate  of  Rebecca  A.  Dcmabey,  de- 
ceased. From  a  judgment  sustaining  a  de- 
murrer to  the  complaint  and  dismissing  the 
action,  plaintiff  appeals.  Affinneu. 

E.  T.  Trimble,  of  Seattle,  John  Pattison, 
of  Spokane,  and  F.  L.  Stotler.  of  Colfax,  for 
appellant.  Banna  &  Hanna,  of  Colfax,  for 
resiKxndents. 
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BfATN,  J.  The  pnrpoee  of  this  action  was 
either  to  enforce  specific  performance  of  a 
contract  relatlnB  to  real  estate,  or  damages 
for  the  breach  thereof.  To  the  amended  com- 
plaint, which  wtll  hereafter  be  referred  to  as 
the  complaint,  a  demurrer  was  interposed 
and  sustained.  The  plaintiff  refused  to  plead 
further,  and  a  Judgment  was  entered,  dls- 
mLsslng  the  action.  From  this  Judgment,  the 
appeal  la  prosecuted. 

The  facts  alleged  In  the  complaint  stated 
In  a  somewhat  abbreviated  form,  are  as  fol- 
lows: Reliecca  A.  Donahey  died  In  Whit- 
man county  on  the  2d  day  of  June,  1908,  leav- 
ing an  estate  consisting  of  real  and  personal 
property.  The  deceased  left  surviving  her, 
as  her  only  heirs,  two  sons,  E.  T.  Trimble 
(appellant)  and  H.  A.  E>onabey  (respondent). 
On  the  10th  day  of  May.  1905,  the  deceased 
made  and  executed  a  nonintervention  will, 
by  the  provisions  of  which  the  whole  of  the 
estate  was  devised  and  bequeathed  to  Dona- 
hey, except  the  sum  of  $1  to  Trimble.  The 
will,  and  the  contents  thereof,  were  well 
known  to  Donnhey,  who,  at  the  time  of  Its 
execution,  and  until  the  death  of  the  testa- 
trix, resided  with  her.  On  the  22d  day  of 
May,  1908,  the  deceased,  who  was  then  over 
81  years  of  age,  feeble,  and  contlued  to  her 
bed  by  her  last  Illness,  directed  one  J.  W. 
Cnlrns,  who  was  then  present  at  her  bedside, 
to  procure  the  will  and  destroy  it.  Cairns 
made  known  to  Donahey,  who  knew  of  the 
place  in  which  the  will  was  kept,  the  request 
of  the  deceased  regarding  the  wtll,  and  di- 
rected Donahey  to  produce  the  will  for  de- 
struction. Donahey  and  Cairns  there  con- 
spired together,  and  agreed  to  defeat  the  ex- 
pressed wish  of  the  testatrix,  and  Calms 
thereupon,  in  the  presence  of  the  deceased 
and  Donahey,  burned  and  destroyed  another 
paper,  and  Informed  the  deceased  that  he  had 
completely  burned  and  destroyed  the  will. 
After  the  death  of  the  testatrix,  Donahey 
called  the  attention  of  Trimble  to  the  exist- 
ence of  the  will,  and  Trimble  then  informed 
Donahey  that,  by  reason  of  the  undue  in- 
tlueuce  used  over  the  deceased  at  the  time  of 
her  making  the  will,  and  the  fraud  practiced 
by  Culrns  and  Donahey  in  deceiving  the  de- 
ceiised  regarding  the  destruction  thereof,  he 
(Trimble)  would  contest  the  same  if  produced 
for  probate.  On  the  8th  day  of  June,  lyos, 
Donahey  voluntarily,  and  of  his  own  motion 
and  free  will,  and  in  consideration  of  avoid- 
ing a  contest  over  the  will  and  a  family  con- 
troversy, entered  Into  an  oral  contract  with 
Trimble,  In  wbl<A  It  was  agreed  by  and  be- 
tween them  that  the  will  should  not  be  pre- 
sented for  protMite,  but  should  be  treated  as 
destroyed,  according  to  the  expressed  com- 
mand and  understanding  of  the  testatrix. 
The  oral  agreement  there  made  was  to  be 
executed  at  onoe,  and  the  parties  thereto 
Joined  the  petition  for  the  probate  of  the 
estate  as  tliou^  the  testatrix  had  died  In- 
testate, and  they  agreed  that  Calms  should 
act  as  admlnlstntor.   In  making  the  agree- 


I  meot  for  the  administration  of  the  estate.  !t 
I  was  understood  that  the  whole  of  the  estate 
should  be  thus  administrated  upon  and  dis- 
tributed according  to  the  law,  each  receK- 
'  ing  half  thereof.    The  petition  for  the  ap- 
I  pointment  of  Calms  as  adminlatntor  con- 
tains an  allegation  as  foilowa: 

I    "That  on  the  10th  day  of  May.  A,  D.  \9  \ 
I  said  deceased  made  and  executed  her  Uust  « 
and  on  the  30th  day  of  May,  1908,  said  dn-ra» 
ed  revoked  and  destroyed  said  will,  and  said  de- 
ceased died  intestate/' 

Attached  to  the  petition,  and  ftwxnlng  a 
part  thereof,  was  the  following: 

"Come  now  E.  T.  Trimble  and  H.  A.  Doni- 
hey,  sole  and  only  heirs  of  Kebcoca  A.  Dooaho;. 
deceased,  and  each  waives  bis  rigiit  to  admiuis- 
ter  upon  said  estate  of  Bobecca  A.  DoDibpj, 
deceased,  snd  state  that  they  have  read  thf 
forcgoiog  petition  and  join  therein  and  requ»t 
that  the  prayer  of  said  petition  be  eranted.  iind 
that  said  J.  W,  Calms  be  appointeil  odmina- 
trator  of  said  estate.  £.  T.  Trimble. 

"H.  A.  Donabey." 

On  the  8th  day  of  June,  1908,  Cairns  Sled 
a  iKtitlon  fw  appointment  as  administrator, 
and  thereafter  was  appointed  and  duly  quali- 
fied aa  such.  On  the  lat  day  of  September. 
1008,  and  after  letters  of  admUdstratloD  had 
been  Issued  to  Calms,  Donahey,  dlsr^iardhis 
the  agreemmt  entered  Intc^  and  In  Ttolatkm 
thereof,  filed  a  petition  for  the  probate  of  the 
will,  and  for  the  revocation  of  the  letters  of 
administration  theretofore  Issued.  On  tbe 
29th  day  of  March,  1909,  the  superior  court 
admitted  the  will  to  probate,  and  revoked  the 
lettera  of  administration.  Tbe  estate  con- 
sisted of  personal  property  of  a  spedfinl 
value,  and  certain  described  real  estate  of 
an  alleged  value.  Ever  since  the  death  of  the 
deceased,  Donahey  has  been  in  posseaslou  and 
control  of  the  real  and  personal  proiiertj. 
Donahey  voluntarily  entered  Into  the  agree- 
ment with  Trimble,  and  Joined  in  the  i>eti- 
tlon  for  the  appointment  of  Calms  as  admin- 
istrator of  the  estate.  By  reason  of  tbe 
breach  of  the  agreement  by  Donahey,  Tilmble 
has  been  damaged  In  the  amount  stated.  The 
prayer  of  the  complaint  is  that  Trimble  be  de- 
creed to  be  the  owner  of  one-half  of  the  real 
and  personal  property,  and,  in  the  event  that 
such  property  cannot  be  conveyed  to  him.  that 
he  have  and  recover  damages  in  tbe  sum  otf'X' 
567,  and  tbe  value  of  the  rents  and  profits. 
The  original  complaint  was  filed  on  the  ISih 
day  of  April,  1911.  The  cause  of  action  there 
stated  Is  the  same  as  that  stated  In  th>i 
amended  complaint,  which  was  filed  on  tbe 
13th  day  of  March,  1914. 

The  first  question  Is  whether  the  oral 
agreement  pleaded  relates  to  real  estate  in 
such  a  way  that  it  is  controlled  by  the  stat- 
ute of  frauds.  From  the  tects  stated,  Dona- 
hey, from  the  date  of  his  mother's  death,  and 
until  the  filing  of  the  complaint,  bad  been  in 
possession  of  the  real  estate.  Cnder  tbe  law, 
the  title  thereto  vested  In  hint,  as  devisee 
immediately  upon  hla  mother's  dtatlL  Beak 
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Code,  8  1366;  Murphy  t.  Murphy,  42  Wash. 
142,  84  Pac.  646. 

[1,2]  It  Is  contended,  howfever,  that  the 
oral  agreemeDt  does  not  relate  to  real  estate 
Id  such  a  way  as  to  be  void  under  the  Btat- 
ute  of  frauds,  because  the  a^eement,  as  al- 
leged, provided  that  the  will  should  not  be 
presented  for  probate,  but  should  be  treated 
as  destroyed.  The  effect  of  the  agreement, 
If  sustained,  would  be  either  to  divest  the 
title  whicli  had  already  vested  In  Donahey, 
and  transfer  the  same  to  Trimble,  or  give 
damages  for  the  breach  thereof,  ^liere  a 
contract,  void  under  the  statute  of  frauds, 
will  not  be  spedflcally  enforced,  an  action  for 
damages  for  breach  thereof  will  not  He.  Hiis 
Is  a  proposition  so  well  understlood,  and  gen- 
erally accepted  as  to  make  the  citation  of 
authorities  In  Its  support  unnecessary.  While 
the  contract  does  not  refer  spedflcally  to 
real  ciState,  yet,  from  the  focts  alleged,  it  Is 
obvious  that,  it  the  contract  were  sustained, 
It  would  result  In  sustaining  an  oral  contract 
for  the  transfer  of  the  title  td  real  estate, 
or*  an  action  for  damages  for  breach  thereof. 
Looking  to  the  substance,  and  not  to  the  form, 
it  seems  clear  that  the  contract  la  one  that 
relates  to  real  estate  In  such  a  way  as  to  be 
void  nnder  the  statute  of  frauds. 

[3,  4]  The  next  question  Is  whether  there 
has  been  a  sufficient  part  performance  to 
remove  the  bar  of  the  statute.  The  part  per- 
formance relied  upon  Is  the  consideration 
for  the  contract,  and  that  Donahey  Joined  In : 
the  petition  for  the  appointment  of  an  ad-  ^ 
ministratoT.     The  consideration  was:     (a)  j 
The  waiver  of  Trimble's  right  to  contest  the 
will  because  of  the  alleged  undue  influence 
and  the  fraud  in  preventing  Its  destruction;  i 
and  (b)  the  avoidance  of  litigation  between  i 
members  of  the  same  family.  It  may  be  here 
admitted  that,  if  the  contract  complied  with 
the  requirements  of  the  statute  of  frauds,  it 
was  binding  and  enforceable,  but  the  fact  that 
there  may  have  been  a  good  consideration  for  ^ 
the  agreement  is  not  alone  sufficient  to  take 
the  case  out  of  the  statute.   The  fact  that ' 
Trimble  may  have  surrendered  a  valuable 
right  is  not  sufficient  Indeed,  if  the  full  con- 
slderatton  had  been  paid  tn  cash,  the  contract 
would  BtlU  have  been  void  under  the  statute, 
and  neither  an  action  for  spedflc  performance 
zibr  for  damages  would  lie,  but  only  a  rl£bt 
to  recover  the  m'oney  paid.  Swash  v.  Sharp- 
ateiu,  14  Wash.  426,  44  Pac.  862,  32  U  R.  A. 
796. 

[S,  •]  It  cannot  be  said  that  the  joining  in 
the  petition  for  the  appointment  of  the  ad- 
ministrator was  in  part  performance  of  the 
contract  sufficient  to  remove  the  bar  of  the 
btatute,  because  the  petition  does  not  refer  to 
the  contract,  but  alleges,  as  a  fact,  that  the 
will  was  made  and  destroyed  prior  to  the 
death  of  Mrs.  Donahey.  The  will  was  not  de- 
stroyed.  No  ease  has  been  called  to  our  at- 


'  tentlon,  holding  that  part  performance  will 
remove  the  bar  oC  the  statute,  when  there  has 
neither  been  a  writing,  nor  possession  of  the 
property  taken  in  pursuance  of  the  contract. 

It  cannot  be  said  that  Donahey  Is  estopped 
from  den^'lng  the  validity  of  the  oral  con- 
tract, because  every  right  which  Trimble  had 
to  contest  the  will  existed  at  the  time  that 
the  petition  for  the  probate  thereof  was  filed, 
the  same  a&  at  the  time  of  the  making  of  the 
oral  agreement.  In  other  words,  when  Dona- 
hey breached  the  oral  agreement,  Trimble 
bad  the  right  to  contest  the  will  because  of 
the  alleged  fraud  which  prevented  Its  de- 
struction, or  the  claimed  undue  influence 
which  induced  its  making. 

A  number  of  authorities  are  dted  by  the 
appellant,  wherein  agreements  between 
heirs  to  take  according  to  the  law,  Instead  of 
according  to  the  last  will  and  testament  of 
the  parent,  bad  been  sustained,  but  in  each 
one  of  the  cases,  with  two  exceptions,  the 
contract  was  in  writing,  and,  consequently, 
the  statute  of  fraads  waf>  not  Involved. 

In  Pbimps  V.  Phillips,  8  Watts  (Pa.)  195, 
the  contract  was  oral,  but  that  case  is  dis- 
tinguishable. There,  there  was  an  agreement 
among  the  heirs  to  destroy  the  will,  and.  In 
pursuance  of  this  agreement,  the  will  was 
actually  destroyed.  Thereafter  the  chief 
beneficiary  desired  to  probate  the  will  and 
prove  its  contents  by  oral  testimony.  It  was 
there  held  that,  since  he  had  voluntarily  par- 
ticipated In  the  destruction  of  the  will,  he 
would  be  estopped  from  proving  its  contents 
by  oral  testimony.  In  the  present  case,  there 
was  no  destruction  of  the  will,  and,  conse- 
quently, in  probating  It,  there  would  be  no 
resort  to  oral  testimony  as  to  its  contents. 
In  Bellows  v.  Sowles,  55  Vt.  391,  45  Am.  Rep. 
621,  a  certain  heir  who  was  threatening  to 
wage  a  contest  against  a  will  agreed  with  the 
chief  beneficiaries  thereunder  that  he  would 
abandon  the  contest  In  consideration  that  he 
be  paid  the  enm  of  $5,000.  In  that  case,  the 
contract  had  no  relation  to  real  estate,  and 
was  therefore  not  affected  by  the  statute  of 
frauds. 

The  Judgment  will  be  affirmed. 

ELLTS,  G.  X,  and  PARKES,  H0BRI8  and 
WBBSTEBy  JJ..  concur. 


(87  Wub.  116) 

LAUBAOH  UNION  CHFCK  VALVE  00.  r. 

LAUBACH.    (No.  13721.) 

(Supreme  Court  of  WaahioKtoD.  Jane  22, 1917.) 

1.  Patents  ®=»103— Apsionmentb. 

Since  a  pntentee  enjoys  sbanlute  freedom  In 
the  use  or  sale  of  rifilits  rrnnted  tinder  a  pat- 
ent, be  can  fraot  &a  exclusive  liceose  or  monop- 
oly of  bis  patent  or  a  restrirted  and  qaalifiea 
license  or  use  of  it,  or  ran  asuiini  the  letters  pat- 
ent absolutely  and  without  restriction. 

[Ed.  Note.— B\>r  other  cases,  see  Patents,  Cent, 
Dig.  I  270.] 
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2.  Patents  «=9l95— Aobsbuent  to  Assign— 
Spfpicienct  or  Evidencs. 

Evidence  in  an  actioo  to  compel  a  patentee 
to  execute  and  deliver  unqualified  assignments  ot 
tetters  patent  for  an  invention  and  to  quiet 
plaintifT's  title  thereto  held  sufficient,  though 
conflictins.  to  show  that  the  jiatentee  agreed  to 
make  unconditional  and  unrestricted  assign- 
ments. 

[Ed.  Note.— For  other  eases,  see  Patents.  Cent. 

Dig.  §§  272-274.] 

3.  Appeal  and  Esrob  «=»101  1(1)— Trial  De 
Novo— Findings— Con PLiCTi NO  Evidence. 

CoDsidprable  weight  should  be  given  to  the 
findings  of  the  trial  court  on  conflicting  evidence, 
where  it  appears  that  lie  separately  weighed  the 
evidence  and  decided  according  to  bis  judgment, 
though  the  trial  of  the  case  on  appeal  is  de  novo 
upon  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3983-39S8.] 

Department  2.  Appeal  from  Saperior 
Court,  Pierce  County;  M,  L.  CUtford,  Judge. 

Action*  by  the  Laubach  Unloo  Check  Valve 
ConitMioy  against  Iliram  F.  Laubach.  From 
decree  for  plalntifT.  defendant  aiveala.  Af- 
Hnned. 

Leo  &  Flaskett  and  H.  F.  Oarretson,  all  of 
Taconia,  for  appellant  Gordon  &  Easterday 
and  Belcher  &  Gordon,  all  of  Tacoma,  for 
respondent 

HOLCOMB,  J.  As  the  resnlt  ot  an  action 
by  respondent  to  ctHnpel  appellant  to  execute 
and  deliver  to  It  unrestricted  and  nnqualifled 
assignments  of  United  States  and  Canadian 
letters  patent  for  a  union  check  valve  Inven- 
tion and  to  quiet  Its  absolute  title  thereto  and 
for  other  equitable  and  injunctive  relief, 
after  a  trial  upon  the  merits,  the  demands 
of  respondent  were  granted. 

Appellant  was  the  holder  of  letters  patent 
from  the  United  States  and  Canada  covering 
certain  inventions  for  Improvements  in  unions 
and  valves.  On  April  22.  1914,  the  respiMid' 
ent  corporation  was  organized  in  this  state 
by  tbe  appellant  and  two  other  incorporators 
for  tbe  purpose  of  manufacturing  and  selling 
a  device  covered  by  the  patents.  On  April 
27,  1914,  at  the  first  meeting  of  tbe  board  of 
trustees  of  tbe  respondent,  appellant  made  an 
assignment  of  the  letters  patent  Issued  to  him 
by  the  United  States,  which  contained  tbe 
following  restrictive  provision : 

"Provided,  however,  that  I  do  not  release  or 
relinquish  my  claim,  interest  or  title,  or  any 
of  them,  in  tbe  event  that  tbe  Laubach  Union 
Check  Valve  Company  becomes  insolvent" 

Afterwards,  on  July  17,  1914,  appellant 
made  to  the  respondent  another  assignment 
of  the  same  letters  patent,  except  that  It  .was 
more  formally  executed,  which  was  registered 
in  the  patent  office  of  the  United  States.  Tbe 
Canadian  patent  was  subsequently  assigned 
in  the  same  restricted  terms.  The  capital 
stock  of  the  respondent  company  consists  of 
6,000  shares  of  the  par  value  of  $10  i>er  share. 
Undei  the  preliminary  agreement  between 
himself  and  the  company,  appellant  received 


2.500  shares  as  representing  his  Interest  In 
the  company.  The  assigned  Interests  in  the 
patents  were  the  sole  assets  of  the  company 
when  organized. 

Tbe  one  deterndnatlve  question  oa  this  ap- 
peal is  this :  Are  the  restricted  assignments 
made  by  appellant  the  assignments  agreed 
upon  between  him  and  respondent?  This  Is 
purely  a  question  of  fact 

[1  ]  It  was  properly  conceded  by  respondrat 
that  it  Is  a  fundamental  proposition  that  un- 
der the  patent  laws  of  the  United  States,  a 
patentee  enjoys  absolute  freedom  In  the  nse 
or  sale  of  the  rights  granted  thereunder. 
This  being  true,  appellant  could  grant  an  ex- 
clusive license  or  monopoly  of  bis  patent  or  a 
restricted  and  qualified  license  or  use  of  it 
or  he  could  assign  the  letters  patent  abso- 
lutely and  wltbout  restriction. 

There  is  a  sharp  conflict  of  evidence  in 
this  record  as  to  whether  appellant  agreed  be- 
fore the  assignment  was  made  that  the  as- 
signment of  all  bis  right,  title,  and  interest 
In  his  letters  patent  should  be  made  absolute, 
or  that  the  restriction  set  forth  herein  should 
be  made  for  his  protection  and  benefit 

[2]  The  minutes  of  the  first  meeting  of  the 
board  M  trustees,  made  prior  to  tbe  execution 
of  the  assignments,  stated  that  the  appellant 
transferred  the  letters  patent  to  tbe  respond- 
ent In  that  connection  there  was  no  allu- 
sion  to  a  qualified  or  restricted  transfer  by 
assignment  Appellant  seems  to  think  that 
the  respondent  and  the  trial  court  took  the 
position  that  the  minutes  were  to  be  con- 
sidered as  conclusive  as  to  the  nature  of  the 
transfer,  and  that  therefore  the  traoster 
must  necessarily  be  construed  as  tmcondltioQ- 
al.  Much  stress  is  laid  on  an  obs^^atlon  of 
the  trial  judge  as  follows: 

"The  records  whidi  are  bindlnc;  are  simply 
that  there  was  an  assignment  They  used  the 
word  'transfer,'  and  it  is  not  qualified." 

It  is  vigorously  contended  that  this  shows 
the  trial  judge  had  an  erroneous  conception 
of  the  law.  and  that  for  that  reason  be  did 
not  correctly  weigh  the  evidence.  But  an  ex- 
amination of  the  further  observations  of  the 
trial  judge  in  passing  upon  the  merits  of  the 
case  discloses  that  he  did  weigh  the  confilct- 
ing  evidence  and  simply  used  tbe  minutes  as 
so  much  evidence,  not  conclusive,  but  entitled 
to  so  much  weight  in  support  of  the  view  that 
It  was  intended  and  agreed  by  the  transferor 
and  transferee  of  the  assignment  that  the 
assignment  was  to  be  unconditional  and  un- 
restricted. The  minutes  were  made  when 
there  was  no  apparent  controversy  and  with 
the  full  knowledge  of  both  parties  and  ap- 
proval of  appellant.  There  is  evidence  also 
that  the  first  suggestion  to  the  appellant,  that 
such  a  condition  should  be  incorporated  in 
the  assignment  in  order  to  protect  him  In  case 
of  the  Insolvency  of  the  corporation  during 
tbe  life  of  tbe  letters  patent,  was  made  to 
him  by  the  attorney  to  .whom  the  parties 
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went  for  tbe  tveparatlon  at  the  instrament 
irhich  consummated  their  agreement  While 
this  Is  contradicted  1^  the  ai^llant.  It  Is 
to  be  bonie  In  mind  that  tbe  appellant  is 
one  of  tbe  most  interested  parties,  and  that 
there  is  other  testimony  Dot  so  Interested  in 
character  contrary  to  bis  testimony,  and 
that  the  court  weighed  all  the  evldrace  and 
found  against  appellant 

[3]  While  this  case  is  to  be  tried  de  novo 
npcm  the  record,  considerable  weight  Is  to 
be  given  th^  findings  of  the  trial  conrt  upon 
conflicting  testimony  where  It  la  apparent 
that  he  pr^>erly  weighed  tbe  conflicting  tes- 
timony and  decided  according  to  bis  judg- 
ment The  evidence  does  not  iHrepcmderate 
against  the  coort's  finding. 

The  decree  is  therefore  afSmied. 

EI.LIS,  C.  J.,  and  MOUNT,  PABEBR,  and 
FULLERTON,  JJ.,  concur. 

W  Wub.  »)  ' 

CITY  OF  HOQUIAM  v.  MOB  et  sL 
(No.  13061) 

(Sapreme  Court  of  Wasbiagton.  June  20. 1917.) 

1.  Municipal  Cobpobations  (&=:»4€6~Stbeets 
AND  Allets  —  Special  Assess^nts  —  Va- 
lidity. 

An  assessment  by  a  municipal  corporatio& 
for  opening  an  alley  is  on  a  fundameutally 
wrong  basis  if  tn  fixing  the  amount  to  be  levied 
against  one  lot  the  benetits  to  another  lot  own- 
ed by  the  same  persons  and  not  assessed  were 
considered. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1109.] 

2.  Municipal  Corpobations  «=>466— Stbeets 

AND  ALLETS— SPE(3AL  AS6>8SUBMT»— VALID- 
ITY. .  . 

If  true  that  the  property  described  In  the 
roll  is  so  assessed  that  each  piece  of  property 
shall  bear  its  relative  equitable  proportion  of  the 
full  amount  of  the  cost  and  expense  of  tho  im- 
provement, and  the  assessment  set  forth  appor- 
tions and  assesses  the  amounts  therein  which 
are  found  to  be  a  benefit  to  the  property  upon 
tbe  several  lots,  tracts,  and  parcels  of  land  in 
the  proportioQ  in.  which  they  will  be  severally 
benentea  by  such  improvement,  the  assessment 
cannot  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C«it.  Dig.  S  1109.] 

3.  Municipal  CoapoBATioNs  4^»502(3)  — 
Stbeetb  and  Alleys— Special  Assessuents 
— Validitt. 

Evidence  held  insufficient  to  show  that  an 
assessment  for  op«iing  an  alley  objected  to  by 
defendants  was  unjust  or  unequal  or  made  oa 
a  wrong  basis. 

[EU.  Note.— For  other  cases,  see  Mtuidpal 
Corporations,  Cent  Dig.  S  1174.] 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  Goun^;  Waltw  M. 
French,  Jndge. 

Proceedings  by  the  City  ot  Hoquiam  for 
die  assessment  ctf  the  costs  of  public  Im- 
provement against  Brie  F.  Moe,  his  wife,  and 
others.  Fnnn  an  order  confirming  the  as- 
sessment roll,  the  defendants  appeal.  Af- 
firmed. 


William  B  Campbell,  of  HoQulam,  for  ap- 
pelkints.  Sidney  Moore  Heath,  of  Hoquiam, 
for  respondent 

HOLCOMB,  J.  Appellants  seek  to  reverse 
an  order  of  the  superior  cdnrt  conflrmlng 
the  assessment  roll  made  by  a  board  of  emi- 
nent d<Hnaln  commissioners,  assessing  the 
cost  ot  a  public  Improvement  levied  upon  a 
pobllc  improvement  district  In  tbe  dty  of 
Hoquiam  for  opening  an  alley  through  block 
49  In  the  dty  of  Hoquiam.  A  plat  of  the 
block,  showing  the  location  of  the  alley  In 
the  blod^  the  assessment  district,  and  the 
amount  of  tbe  assessment  placed  upon  eacb 
lot  in  tbe  district.  Is  herewith  shown: 
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TtM  appellants  are  the  ownera  <tf  the 
northwesterly  100  f«et  of  lot  S  In  the  block, 
shown  on  the  plat  as  shaded  In  order  to  dis- 
tinguish it  from  the  otber  lots.  It  will  be 
seen  that  lots  1.  4,  and  12  of  the  Mode  an 
omitted  from  the  Improvement  district  This 
Improvement  was  ordered  In  1912  by  an  or- 
dinance of  the  dty  whidi  estabU^ed  an  al- 
ley 10  feet  in  width  In  L-shape  tbrou^  this 
blodc,  provided  for  the  condemnation  of  the 
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necessary  gronnd,  and  established  Uie  assesa- 
ment  district  to  pay  the  costs  of  the  alley 
upon  the  property  in  the  blodc  benefited 
thereby,  and  also  provided  that  the  dty 
should  not  be  liable  tor  any  ot  the  costs. 
Condemnation  proceedings  were  had,  and, 
after  a  trial  by  Jury,  a  verdict  was  rendered 
for  the  damage  to  each  lot,  and  appellants 
were  awarded  $485  for  the  land  taken  from 
thetr  lots.  The  jury  found  no  damages  to 
the  remaining  land  owned  by  them.  Judg- 
ment was  entered  upon  this  verdict,  and 
It  was  provided  that  the  owners  of  the 
abutting  lote  2  and  3  might,  when  the  al- 
ley was  constructed,  arcade  the  alley  SO  feet 
bnck  from  the  street  and  12  feet  In  height 
nbove  the  surface  of  the  alley.  This  provi- 
sion was  not  made  (rttllgatory  but  optional 
to  the  owners. 

Appellants  objected  to  the  confirmation  of 
the  assessment  roll  returned  by  the  eminent 
dnnain  commissioners  upon  the  grounds,  and 
they  now  contend,  that:  <1)  The  eminent 
domain  commlsBlcmers  in  making  the  assesS' 
ment  upon  appellants*  lot  acted  arbitrarily, 
fraudulently,  and  on  a  fundamentally  wrong 
basis;  (2)  that  the  assessment  is  In  excess 
of  the  benefits  and  Inequitable:  (3)  that  the 
board  of  emlnoit  domain  commissioners  con- 
sidered lot  4  as  benefited,  which  was  not 
Included  In  the  assessment  district,  and  add- 
ed the  benefit  which  they  believed  lot  4  re* 
ceived  from  the  alley  to  lot  3  belonging  to 
appellants  wbldb  was  Included  in  the  Im- 
provement district 

[1]  The  principal  argument  of  appellants 
Is  made  upon  the  supposition  that  the  emi- 
nent domain  commlsslouers  considered  some 
supposed  benefits  to  lot  4,  which  Is  also  own- 
ed by  appellants,  as  accruing  to  them  from 
the  establishment  of  the  alley.  In  assessing 
the  benefits  upon  lot  3  which  abuts  upon  the 
alley.  If  this  were  true,  tlitn  the  assessment 
was  made  upon  a  fundamentally  wrong  basis. 
It  is  shown  that  the  apifellants  used  their 
property  transversely  to  the  manner  In  which 
it  is  platted  and  that  they  sold  a  portion  of 
both  lots  3  and  4,  being  the  southeasterly 
50  feet  of  both  lots  fronting  on  the  street 
and  on  the  newly  establlxhed  alley,  In  that 
manner;  but  there  Is  not  a  word  of  tes- 
timony that  the  eminent  domain  commis- 
sioners. In  assessing  the  benefits  that  would 
accrue  to  lot  3,  considered  any  benefits  that 
might  accrue  secondarily  to  lot  4  belonging 
to  appellants. 

12]  The  only  evidence  there  is  upon  that 
subject  is  the  assessment  roll  of  the  commis- 
sioners, and  their  oath  attached  thereto, 
wherein  they  say  that: 

"The  property  described  in  the  roll  is  so  assess- 
ed that  each  piece  of  property  shall  bear  its 
relative  equitable  proportion  of  the  full  amount 
of  the  cost  afld  expense  of  the  improvement 
herein  contemplated,  and  the  assessment  set 
forth  apportions  and  nsftesses  the  amounts  diere- 
In  which  are  found  to  t>e  a  benefit  to  ttie  prop- 
erty npon  the  several  lots,  tracts  and  parctds 


of  land  In  the  proportion  In  which  they  mil  bt 
severally  benefited  by  such  Improvement." 

This  conforms  strictly  to  the  staiute  re* 
latlng  to  such  special  assessments  und,  if 
actually  so  assessed,  the  assessments  cannot 
be  disturbed. 

[8]  Appellants  (the  fansbands)  and  two  oth- 
er witnesses  testify  concerning  the  assess- 
ment,  and  none  of  them  testis  that  the  com- 
missioners, in  assessing  the  benefits  to  lot  3, 
took  Into  condderatlon  the  sui^Hised  twiwGts 
to  lot  4,  nor  does  any  other  witness:  and 
none  of  these  witnesses  testify  that,  in  for- 
mulating their  own  ophilons  as  to  .the  amount 
of  benefits  accruing  or  not  accruing  to  lot  3, 
they  took  Into  consideration  the  amount 
that  the  other  lots  In  the  district  would  be 
benefited  or  attempted  In  any  way  to  com- 
pute the  Just  assessments  over  the  whole 
of  the  district  according  to  the  benefits  re- 
ceived. In  brief,  their  testimony  Is  merely 
oplnlonatlve,  and  not  so  well  Informed  and 
considered  as  to  be  CMivlnclng. 

It  will  be  observed  that  appellants'  lot 
with  a  frontage  of  100  feet  upon  the  alley 
Is  assessed  at  $785,  and  the  same  amount 
of  land  owned  by  three  parties  on  the  other 
side  of  the  allej  was  assessed  $906.04,  which 
tends  to  show  that  the  comml^lonera  in  as- 
sessing the  benefits  were  attempting  In  good 
faith  to  assess  them  with  due  regard  to  the 
twneflts  actually  conferred,  and  tends  to  dis- 
prove that  the  property  of  appellants  was 
assessed  in  excess  of  the  benefits  and  In- 
equitably, and  that  the  board  considered  any 
supposed  benefits  to  tot  4  In  assessing  appel- 
lants' lot  3.  or  proceeded  upon  a  fundamen- 
tally wrong  basis. 

There  Is  no  Just  Inference  that  can  be  de- 
rived from  the  testimony  In  fhe  record  which 
sustains  the  contentions  of  the  aroellants. 
Judgment  affirmed. 

ELUR,  O.  J.,  and  MOUNT  and  PAREE5, 
JJ.,  conoir. 

(97  Wash.  1S6) 
SOWLES  et  ui.  v.  FLEETVVOOO  et  as. 
(No.  14042.) 

(Supreme  Court  of  Washlogton.   June  22. 
1917.) 

1.  Sau»  ^>I>2(7)— Resctssion— Fbaud— Bn^ 

DENCE— SUFFICIBNCT. 

Kvidence  held  to  show  that  the  seller  of 
hotel  property  fjilsely  and  fraudulently  misrcp- 
rosented  its  worth,  and  that  the  buyers  relied 
upon  such  representations  without  havins  at 
band  any  meaas  of  asccrtaiaiog  their  falsity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  140-144.] 

2.  Sai-es    <$=>51  —  Fbaud  —  Ratification — 

LfACUES. 

In  action  on  notes  ^iven  for  price  of  hotel, 
defendants  cannot  be  held  to  have  ratifie^l  the 
contract  by  ladies  in  failing  to  set  up  the  fraud 
in  the  sale  within  nine  mouths,  bat  could  plead 
the  fraud  in  defense. 

(Ed.  Note.~For  other  cases,  see  Solss,  Gent 
Dig.  81  115-117.] 
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Department  2>  Aj^teal  from  Superior 
Soart,  Spokane  CSoontr;  Jtdm  R.  MltdielU 
Judge. 

Action  by  Fred  Xj.  Sowles  and  wife  against 
W.  W.  Fleetwood  and  wife;  Judgment  for 

defendants,  and  plnlntlfFs  appeal.  Afflrmed. 

Thomas  M.  Vance  and  Parr  &  Marts,  all 
of  Olympia,  for  appellants.  R.  H.  Pry  and 
Troy  &  Sturdevant  all  of  Olyrapla.  for  re- 
Bpondents. 

PARKER,  J.  The  plalntllfs,  Sowles  end 
wife,  pommpnced  this  action  In  the  sopertor 
conrt  for  Thurston  nmnty  seeking  recovery 
upon  two  promissory  notes  and  the  foreclo- 
sure at  ft  chattel  morUcage  securing  the  same, 
executed  by  the  defendants,  Fleetwood  and 
wife.  The  notes  ^dence  a  debt  for  a  balance 
(tf  $1,500  due  upon  the  purchase  price  of  the 
famiture  and  ^x>d  will  of  the  Wlllard  Hotel, 
a  rooming  house  In  Olympia  which  had  been 
purchased  by  the  defendants  from  the  plath- 
ttffs.  The  deffendants  admit  the  purchase  of 
the  business  and  the  execution  of  the  notes 
and  mortgage  for  the  balance  of  the  purchase 
price,  but  defend  against  recovery  thereon 
by  claiming  damages  in  the  sum  of  $2,000  re- 
sulting to  thnn  from  false  and  fraudulent 
representations  made  to  the  defendants  In- 
during  them  to  pun^ase  the  business.  Trial 
In  the  superior  court  npon  the  merits  resulted 
In  Judgment  and  decree  in  effect  awarding 
the  defemlants  damsges  against  the  plaintiffs 
in  the  «um  of  $1,500,  offsetting  the  balance 
doe  upon  the  purchase  price,  and  canceling 
the  notes  and  moittgage.  From  this  disposi- 
tion of  the  case  the  plaintiffs  have  appealed 
to  this  court. 

fi]  For  several  years  prior  to  January* 
1915.  appellants  owned  the  famiture  and 
good  will  of  the  Wlllard  Hotel,  occupying  a 
building  under  a  lease.  While  the  property 
was  evidently  community  property  the  busi- 
ness was  under  the  management  and  control 
of  Mrs.  Sowles.  Enrty  In  January  of  that 
year  negotiations  were  commenced  between 
respondents  and  Mrs.  Sowles  looking  to  the 
purchase  of  the  business  by  respondents. 
Respondents  up  tb  that  time  had  been  term- 
ers and  were  wholly  inexperienced  in  the 
hotel  business,  of  which  fact  Mrs.  Sowles  was 
fully  aware  at  the  time  she  was  dealing  with 
ttiem.  Mrs.  Sowles  asked  $2,500  for  the 
business.  Respondents,  after  looking  at  the 
rooms  and  furniture,  expressed  themselves  as 
considering  the  price  too  high.  This  belief 
cm  their  part  was  manifestly  because  of  their 
view  of  the  value  of  the  furniture.  Mrs. 
Sowles  told  them  that  the  bnsiness  was  worth 
all  that  she  was  asking  for  It,  and  that  she 
had  two  offers  of  $2,000  for  the  business,  one 
of  which  she  told  them  was  a  standing  offer, 
naming  the  persons  who  she  claimed  made 
such  offers.  She  also  told  them  that  the 
business  had  bera  and  was  then  making  $200 
per  month  dear.  Belying  upon  ttiese  repre- 
sentations respondmts  consummated  the  pur- 
chase on  January  16th,  paying  Mn.  Sowlea 
lfl6P.-67 


$1,000  in  cash  and  executing  the  notes  and 
mnrtaage  above  mentioned  for  the  lulance  of 
$1.50a 

The  evldmce  is  not  free  from  conflict,  but 
we  think  it  fully  warrants  the  c<mcludon  that 
these  statements  were  made  by  Mrs.  Sowles, 
that  they  were  false,  that  they  were  made 
with  the  intention  of  having  respondents  rely 
thereon,  and  to  induce  them  to  purchase  the 
bushiess.  We  think  also  that  the  evidence 
warrants  the  conclusion  that  respcmdents  did 
rely  npcm  these  statements  of  Mrs.  Sowles, 
and  that  they  were  induced  tho^y  to  pur- 
chase the  business,  and  that  they  did  not 
have  readily  at  band  any  means  of  ascertain- 
ing their  falsity.  That  they  were  statements 
ot  fact  the  truth  or  falsity  of  which  was  pe- 
culiarly within  the  knowledge  of  Mrs.  Sowles 
Is  of  course  evident  The  evidmoe  is  all  but 
conclusive  that  the  famiture  was  not  worth 
over  $500,  and  if  the  statements  of  Mrs. 
Sowles  touching  the  value  of  the  business  re- 
lated only  to  the  value  of  the  furniture,  re- 
8pondait»  might  not  be  permitted  to  com- 
plain In  view  of  their  Inspection  of  the  fnr^ 
niture  befne  the  purtAiase,  but  manifestly 
the  good  will  and  earning  power  of  the  bu8l< 
ness  as  an  established  bu^ess  as  represented 
by  Mrs.  Sowles  was  the  real  Inducement  lead- 
ing rmpondents  to  purdiase  it  at  the  price 
of  $2,500;  The  evidence  we  think  also  war- 
rants the  conclusion  that  the  total  value  of 
the  furniture  and  business  In  no  event  ex- 
ceeded $1,000,  the  amount  paid  in  cash  by 
respondents  upon  the  purchase  price.  This 
manifestly.  In  substance,  is  the  view  of  the 
evidence  taken  by  the  learned  trial  Judge,  and 
we  think  that  he  was  fully  warranted  In  so 
viewing  It.  We  think  It  would  he  unproflta- 
Me  to  diftcuss  the  evidence  in  detail  her& 
With  these  facts  before  us  the  law  of  the 
case  seems  a  simple  matter  in  view  of  our 
repented  decisions:  and  plainly  rails  for  an 
affirmance  of  the  judgment  rradered  by  the 
trial  court.  Stewart  v.  Larkln.  74  Wash. 
OKI.  685.  1.14  Pac.  IRO,  K  R.  A.  lOIOB.  lOCO; 
Dnffy  V.  Blake.  RO  Wash.  64!t,  141  Pac.  1140: 
Ohristensen  v.  Koch.  85  Wash.  472,  148  Pnc. 
585;  George  v.  Kurdy,  92  Wash.  277,  158 
Pac.  905. 

IZ]  .Some  contention  Is  made  in  appellants' 
behalf  that  respondents  should  be  hdil  to 
have  affirmed  the  contract  and  wai\-ed  any 
remedy  they  might  have  as  against  appellants 
because  of  lapse  of  time  aud  their  cuntlnii- 
anee  in  possession  of  the  business.  We  have 
seen  that  the  sale  was  consummated  on  Jan- 
uary 16,  1915.  This  action  was  commenced 
In  August  of  the  same  year  shortly  after  the 
maturity  of  the  notes.  It  was  then  for  the 
flrst  time  that  respondents  asserted  their 
claim  of  damage.  It  is  possible  that  there 
was  such  a  lapse  of  time  as  would  have  pre- 
vented respondents  from  rescinding  the  sale 
and  seeking  relief  In  equity  to  that  end,  but 
we  are  to  remember  that  respondents'  claim 
made  in  this  action  is  In  effect  a  suit  for 
damages  on  thdJ|  part,  and  the  fact  that  It 
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/s  Invoked  by  way  ot  set-off  or  counterclaim 
In  this  equitable  foreclosure  action  does  not 
diange  Its  nature  so  far  as  their  right  to 
assert  It  Is  concerned.  Viewed  as  such,  man- 
ifestly It  was  brought  within  the  period  pre- 
scribed by  law.  It  seems  plain  therefore 
that  their  right  to  so  assert  their  claim  for 
damages  is  not  lost  by  lapse  of  time  what- 
ever may  be  said  of  their  right  to  rescission. 
In  Pronger  v.  Old  National  Bank,  20  Wash. 
618,  026,  56  Pac.  391.  303,  Judge  FullertOD, 
speaking  for  the  court,  said: 

"Nor  does  an  affirmance  of  the  contract  after 
discovery  of  the  fraud  extioKuisb  the  right  to  an 
action  for  damages  on  account  of  the  fraud. 
An  affirmance  bars  onl/  the  right  to  rescind. 
All  other  remedies  remam  unimpaired." 

In  Samson  v.  Beale,  27  Wash.  557,  562,  68 
Pac.  180, 182,  Judge  Hadley.  speaking  for  tbe 
court,  said: 

"Ordinarily  it  Is  the  injured  party  who  seeks  ' 
a  rescission.  He  may  pursue  either  tbe  equita-  ' 
ble  remedy  of  rescission,  and  offer  to  place  the  . 
other  party  in  statu  quo  by  tendering  back  the  • 
benefits  of  the  contract,  or  he  may  retain  tbe  I 
benetits  of  the  contract  and  bring  bis  action  at . 
law  for  bis  damages."  I 

We  cwclude  the  Judgment  must  be  aJflrm- 
ed.   It  Is  so  ordered. 

ELLIS,  a  J.,  and  MOUNT,  HOLCOMB. 
and  FULLERTON,  JJ.,  concur. 


(97  Wa»h.  IBS) 

ABERDKEN  COXST.  CO.  T.  CITY  OF 
ABERDEEN.    (No.  13905.) 

(Supreme  Court  of  Washingtcm.   June  22, 1017.) 

Indemnitt  «=»13{2)— JoiWT  Tobt-Feasokb~ 
LiABiLtTT  OF  City.  ! 
If  the  city  eufiinecr  knew  that  the  method 
of  grading  was  defective,  and  such  fact  was  not 
known  to  the  contractor  or  bis  employes,  one 
of  whom  was  injured  due  to  tbe  defect,  tbe  em- 
pIoy4  coald  recover  from  tbe  cuntractor,  and 
the  contractor  could  recover  over  from  the  city; 
but  if  tbe  contractor  knew  of  tbe  danger  he 
could  not  recover  from  the  city,  and  if  the  em- 
ploy£  knew  of  the  danger  be  couU  not  recover 
from  the  contractor, 

[Ed.  Note.— For  other  casos*  see  Indenmity, 
CenL  Dig.  |  31.] 

Department  2.    Appeal  from  Snpertor 
Court,  Grays  Harbor  County;  Geo.  D.  Atiel,  I 
Judge.  ] 

Actiou  by  tbe  Aberdeen  Construction  Com-  ■ 
pany  against  tbe  City  of  Aberdeen.  From  an  , 
order  granUng  new  trial,  the  City  appeals.  ■ 
Reversed  and  remanded,  with  Instructions,  j 

John  C.  Hogan  and  A.  Emerson  Cross,  both 
of  Aberdeen,  for  appellant  Ballinger,  Bat- 
tle, Hulbert  &  Shorts,  of  Seattle,  and  Boner 
&  Boner,  of  Aberdeen,  for  respondent 

MOUNT,  J.   This  appeal  is  from  an  order 
of  the  lower  court,  granting  a  motion  for  a 
new  trial.    The  action  was  brought  by  tbe ' 
plaintiff  to  recover  the  sum  of  $7,309,  paid  | 
by  tbe  plaintiff  to  an  Injured  employe.   The  1 
action  is  leased  upon  a  coraplntiit  which  Is  . 


set  out  In  Aberdeen  Construction  Co.  v.  Ab- 
erdeen, 84  Wash.  429  et  seq.,  147  Pac.  2,  and 
need  not  be  here  restated.  Upon  tbat  amteal, 
we  held  that  the  complaint  stated  a  cause  of 
action  against  the  defendant  Thereafter, 
the  city  Sled  an  answer,  which,  after  deny- 
ing the  material  allegations  of  tbe  complaint, 
alleged  four  separate  affirmative  defenses, 
to  the  effect:  First,  that  the  plaintiff  was 
not  liable  to  the  injured  employe,  and  there- 
fore tbe  payment  which  tbe  plaintiff  made  to 
the  employ^  was  made  voluntarily  and  gra- 
tuitously ;  second,  tbat  the  Injuries  which  the 
employe  received  were  caused  by  his  own 
carelessness  and  negligence,  and  that  he  as- 
sumed the  risk  of  such  injury;  third,  that 
the  dty  never  assumed  or  exerdsed  any  right 
or  authority  over  tbe  plaintiff  under  the  con- 
tract, and  tbat  tbe  [dalntlff.  In  the  perform- 
ance of  the  contract,  exercised  an  Independ- 
ent employment,  and  pursued  Its  own  meth- 
ods, not  subject  to  tbe  control  of  tbe  dty  or 
Its  engineers,  tbat  tbe  Injury  to  the  empl<^ 
did  not  result  from  any  vice  of  the  contract, 
and  was  not  due  to  any  defective  plans  or 
spedflcntlons,  or  to  any  direction  of  the  dty 
engineer,  pursuant  to  which  tbe  defective 
work  was  done;  and,  lastly,  that  the  plaintiff 
was  aware  of  the  condltlMi  ot  tbe  earth  em- 
bankntmt  'at  the  time  tbe  employ^  was  in- 
Jure-1,  and  that  the  dangers  from  the  em- 
bankment were  dpen  and  apparmt  to  tbe 
plaintiff  and  to  the  Injured  employ^  and  that 
both  were  negligent,  and  their  negligence  was 
tbe  sole  cause  of  the  Injury.  Upon  the  Isanes 
made  by  tbe  complaint  and  answer  and  reply, 
the  cause  was  tried  to  Uie  court  with  a  jury. 
At  the  conclusion  of  the  trial,  the  Jury  re- 
turned a  verdict  in  ftivor  of  the  defendant 
Tia  plaintiff  therenpon  moved  for  a  new 
trial,  and  the  motion  was  argued  to  Judge 
Irwtn,  who  took  it  under  advlsnnent  but 
died  before  disposing  thereof.  Aftenrards, 
the  motlcm  for  a  new  trial  was  argued  to  bis 
successor,  and  was  sustained  by  an  order,  as 
follows: 

"It  is  ordered  by  tbe  court  tbat  said  motion 
for  new  trial  be  granted  solely  upon  tbe  ground 
of  error  in  tbe  giving  of  instructions  to  tbe 
jury  on  the  trial  of  said  cause  to  which  excqn 
tions  were  duly  taken  by  plaintiff,  and  said  mo- 
tion is  hereby  denied  npon  all  other  grounds  set 
forth  in  said  i^tion  for  new  trial,  to  which  rnl- 
ing  of  the  court  granting  said  motion  for  new 
trud  defendant  excepts,  and  its  exception  is 
allowed,  and  to  which  ruling  of  the  court,  re- 
fusing to  grant  such  moti<Hi  for  new  trial  on 
other  grounds,  plaintiff  excepts,  and  its  excep- 
tion is  allowed. 

The  Instructiims  referred  to  in  this  order 

are  as  follows: 

"No.  2.  You  are  instrncted  tbat  if  you  believe 
from  a  preponderance  <^  tbe  evidence  that  the 
plaintiff  construction  company  was  engaged  in 
grading  streets  in  the  city  of  Aberdeen  under 
a  contract  with  the  city,  and  tbat  the  man 
Brodtett  was  engaged  on  the  work,  and  while  ao 
engaged  a  portion  of  tbe  finished  aide  nt  tbo 
street  under  tbe  construction  work  caved  in  and 
injured  him,  and  that  tbe  caving  in  was  owing 
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to  the  embankment  on  the  finishecl  side  of  tbe 
street  being  too  precipitous,  and  tliat  it  waa 
BO  graded  and  finished  under  the  instruction  and 
direction  of  the  city  engineer,  and  if  you  further 
believe  that  tbe  bank  was  such  that  the  engineer 
knew  or  should  have  known,  with  the  exercise 
of  reasonable  care  and  diligence  in  that  regard, 
that  the  same  was  dangerous  and  was  liable  to 
slide,  and  that  the  man  Brockett  and  the  plain- 
tiff  construction  company,  or  either  of  them, 
did  not  know  that  it  was  dangerous  and  liable 
to  slkle,  then  the  plaintiff  would  be  entitled  to 
recover  what  woukl  have  been  a  reasonable  com- 
pensation to  Brockett  for  the  injiir>'  sustained. 

"No.  8.  On  the  question  of  contributory  neg- 
ligence of  tbe  man  Brockett  and  tbe  plaintiff 
the  construction  company,  or  either  of  them, 
you  are  instructed  that  if  Brockett  or  tbe  con- 
struction compauy,  either  one,  waa  guilty  of  neg- 
ligence and  carclossneas  which  matpriully  con- 
tributed to  tbe  accident  which  caused  the  injury 
to  Brockett,  then  the  plaintiff  is  not  entitled  to 
recover  aoything  in  tliis  action:  and.  on  the 
question  of  whether  either  Brockett  or  the  plain- 
tiff was  guilty  of  negligence  and  carelessness 
themselves,  you  should  take  into  consideration 
whether  or  not  it  waa  negl^ence  or  carelessness 
OS  tbe  part  of  Brockett  to  sit  on  tbe  wagon  when 
it  was  being  loaded,  and  as  to  whether  or  not 
he  had  been  warned  not  to  sit  there,  and  as  to 
whether  or  not  Brockett  or  the  construction 
company  either  one— and  in  that  regard  the 

f resident  of  the  construction  company,  Andrew 
'eterson,  and  Carl  Gylling.  the  superintendent 
of  tbe  construction  company  on  the  work,  and 
Oberg.  the  foreman,  or  either  one  of  them,  must 
be  considered  as  the  rcnrcHentative  of  the  con- 
struction company— knew  that  the  bank  where 
Brodtett  was  working  was  dangerons  and  liable 
to  cave  in,  then  it  would  bo  contributory  neg- 
ligence on  the  part  of  Brockett  to  work,  under 
sucb  conditifiQs,  and  it  would  also  be  contribu- 
tory negligence  on  the  part  of  the  construction 
company  to  permit  him  to  work  under  such 
condition,  and  if  the  likelihood  of  the  caving  in 
of  the  bank  was  open  and  apparent  to  any  per- 
son working  in  the  vicinity,  and  was  open  and 
apparent  to  Brockett  or  the  construction  com- 
pany or  the  ofliceni  of  the  construction  company, 
tben  they  would  assume  tbe  risk  of  working  in 
such  dangerous  place,  and  the  plaintiff  would 
not  be  entitled  to  recover,   •   *  • 

"No.  7.  I  instruct  y.ou  that,  even  though  you 
should  find  thot  Brockett  was  entitled  to  recov- 
er from  the  Aberdeen  Construction  Company,  it 
does  not  follow  as  a  matter  of  law  that  the 
Aberdeen  Construction  Company  is  entitled  to 
recover  anything  from  defendant,  city  of  Aber- 
deen; that  even  If  the  Aberdeen  Construction 
Company,  under  these  tDStructions.  was  liable  to 
Brockett,  yet  the  Aberdeen  Construction  Com- 
pany could  not  recover  from  the  city  of  Aber- 
deen anything  in  this  action,  unless  yuu  are  sat- 
isfied by  a  prei}onderance  of  the  evidence  that 
the  injuries  which  said  Brockett  received  were 
caoKd  by  defective  plana  and  specifications  or 
the  carelessness  and  negligence  of  tbe  city  engi- 
neer of  tbe  city  of  Aberdeen  in  directing  the 
manner  in  which  a  finished  bank  waa  sloped, 
and  that  it  was  a  portion  of  the  finished  bank 
that  caved  in  and  caused  injuries  to  said  Broc- 
kett; and  you  further  find  that  the  dangers  of 
sucb  bank  caving  in  were  known,  or  by  tbe  exer- 
cise of  ordinary  care  should  have  been  known,  by 
tbe  city  mgineer  of  the  city  of  Aberdeen  and 
waa  unknown  to  the  plaintiff  or  iti  representa- 
tivea  in  charge  of  the  work." 

It  will  be  noticed  that  instnictloD  No.  2 
told  the  jury  In  substance  that  the  construc- 
tion company,  the  plaintiff,  cannot  recover 
unless  the  city  engineer  knew,  or  should  have 
known,  that  the  bank  was  dangerous  and 
liable  to  slide,  and  also  that  Brockett  and 
the  plaintiff,  or  either  of  them,  did  not  know 


that  It  was  dangerous  and  liable  to  ^Ide. 
By  Instruction  No.  3,  tbe  jury  was  told  tliat. 
If  either  BnM&ett  or  the  construction  com- 
pany knew  the  bank  was  dangerous  and  lia- 
ble to  cave  in,  then  they  were  both  guilty  of 
contribntory  negligence,  and  the  construc- 
tion company  could  not  recover  from  the  dty, 
and  also  that,  if  tbe  UkeUhood  of  the  bank 
caving  In  was  open  and  apparrat  to  Brockett 
or  the  construction  company,  tben  they  as- 
sumud  the  risk  and  the  construction  company 
could  not  recover.  By  instruction  No.  7  tbe 
Jury  was  told  In  substance  that,  even  though 
the  accident  was  caused  by  defective  plans 
and  apedflcatlons.  or  tbe  carelessness  or  net 
llgeuce  of  the  city  engineer  in  directing  the 
manner  in  which  the  finished  bank  waa 
sloped,  and  the  dangers  of  such  bank  caving 
In  were  known,  or  by  the  exercise  of  ordinary 
care  should  have  been  known,  by  the  dty  en- 
gineer, still  Uie  «mstructlon  company  could 
not  recover  unless  such  dangers  were  un- 
known to  said  company  or  its  represeutatives 
in  charge  of  the  work. 

It  is  argued  by  the  respondent  that  tbese 
instructions  were  erroneous  bemuse  the  law 
of  the  case  was  settled  upon  a  consideration 
of  the  sufflcleney  of  Uie  complaint  when  the 
case  was  before  us  in  84  Wash..  147  Pac, 
supra.  TbQ  prtndpal  question  upcm  the  con- 
sideratimi  of  the  sufficiency  of  tbe  complaint 
was  whether  the  appellant  and  respondoit, 
as  shown  by  tbe  comidalnt,  were  Joint  tort- 
feasors. We  there  said  (84  Wash,  at  page 
433.  147  Pac.  3): 

"The  principal  question  before  us  Is  whether 
appellant  and  respondent  were  joint  tort-feasors, 
and,  if  ao,  whether  appellant  stands  in  such  a 
relation  to  respondent  with  reference  to  the 
facts  involved  as  will  preclude  it  from  obtaining 
contribution.  The  doctrine  announced  in  Alaska 
Steamship  Co.  v.  Pacific  Coast  Gypsum  Co.. 
supra,^  upon  which  appellant  relies^  is  sufficient 
to  sustain  its  contention.  Conceding  that  ap- 
pellant and  respondent  are  joint  tort-feasors,  it 
18  a  well-recognuced  principle  of  law  that,  to 
preclude  appellant  from  recovering,  it  and  re- 
spondent must  stand  in  pari  delicto." 

Then,  after  quoting  from 'Lowell  v.  B08t<m 
&  U  B.  Corporation,  23  Pick.  (Mass.)  24,  34 
Am.  Dec.  33,  we  continued: 

"Tbe  facts  pleaded  in  this  case  show  that  tb« 
defective  plana  and  specifications  were  adopted 
by  respondent,  and  that  tbe  appellant  contract- 
ed to  do  tbe  work  in  accordance  therewith  under 
the  directitm  and  supervision  of  the  city  engi- 
neer. This  contract  imposed  an  obligation  to 
do  tbe  work  in  tho  manner  required.  This  ap- 
pellant did.  In  the  absence  of  any  stipulation 
in  the  contract  that  annellant  warranted  the 
sufficiency  of  the  plans  and  specifications,  np 
sucb  warranty  can  be  imputed  to  it.  We  in 
substance  so  held  in  Huetter  v.  Warehouse  & 
Realty  Co.,  81  Wash.  331,  142  Pac.  075  [L.  B. 
A.  1915C,  6711.  No  aucb  warranty  by  appel- 
lant has  been  called  to  our  attention.  It  neces- 
sarily follows  that  the  sufficiency  of  the  plans 
and  specifications  was  warranted  by  the  city. 
To  now  hold,  as  a  matter  of  law,  that  appellant, 
in  performing  its  contract  in  accordance  with 
such  plans  and  under  the  direction  of  the  city- 
engineer,  wns  in  equal  fault  with  the  respondent 
or  was  guilty  of  negligence  as  between  it  and 
respondent,  would  be  unjust.  Tbe  only  wrone 
charged  against  appelant  as  between  it  and  its 

>  Tl  Wash.  8»,  128  Pac  664. 
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employ^  involved  no  moral  delinquency  or  tnrpi- 
tuue,  nor  was  iu  offense  one  tbat  can  be  con- 
aidered  a  umliim  pruhibitum  or  immoral  io  any 
respect  It  tbereforo  should  Dot  be  held  to  be 
aguiust  the  policy  of  the  law  to  ioqiiire  into  the 
relative  dclimitiency  of  appellant  and  respoudeut. 

"Assume  tnat  resiioDdent  had  let  the  con- 
tract to  an  imlividiial  ioKtead  of  the  appellunt 
corporation,  and  that  such  individual  bad  h^en 
doiiijr  tire  work  personally  in  accordance  with 
the  plans  and  specificationa  unfier  the  direction 
of  the  city  en^neer,  and  upon  bin  assurance  that 
the  bunks  were  free  from  danRor,  and  assume 
that  the  contractor  had  been  injured  by  the  bank 
fnllint;  up'>n  him:  it  would  hardly  b?  eonten'Iod 
as  a  matter  of  law  that  he  could  n<it  recover 
damages  fi-om  the  city.  At  must,  under  such 
circumKtauvi-s,  the  questions  whether  he  assumed 
the  risk  or  had  been  guilty  of  contributory  neg- 
ligcuce  would  be  iMKues  of  fnct  wliicli  should 
be  submitted  to  the  jury.  While  it  must  be 
couceilid  tliat,  as  bet\\i.'en  it  and  its  employ^, 
appellant  was  guilty  of  ncgliKence  in  failing  to 
furiiisli  the  ompliiy£  a  safe  place  in  which  to 
work,  it  would  sceiu  that,  as  between  it  and  t)ie 
leMpoudeut  municipality,  it  should  not  be  held 
guilty  of  negligi'ncc,  as  a  matter  of  law,  in  por- 
lormiug  the  work  in  exact  compliance  with  the 
defective  plans  and  speciticatioua  and  under  the 
Buiwrvision  of  the  city  engineer." 

All  that  was  then  said  was  based  upon  the 
allegations  of  the  coinplalDt,  wlitcb  were  tak- 
en ns  true.  The  coinpliiint  alleged  that  the 
whole  fault  was  the  fault  of  the  plans  made 
by  the  city  and  adopted  by  the  city.  It  was 
alk-ged  that  the  pliiUitlff  was  free  from  fault. 
Upon  these  allegiitlons,  the  complaint  was 
held  sntticient  An  answer  was  afterwards 
filed,  and  this  answer  alleged  that  the  whole 
fault  was  the  fault  of  the  plaintiff,  and 
tlint  whatever  sum  It  paid  to  this  lujured 
employ^  was  by  reason  of  the  fault  of  the 
plaintiff,  so  that,  when  the  case  was  tried 
ui>on  the  Issues  joined,  the  question  was  not 
of  equal  fault,  but  was  whether  the  plana 
were  defective  and  the  injury  was  caused 
solely  thereby,  or  whether  the  plaintiff  was 
wholly  at  fault  in  the  Injury  which  occurred 
to  its  employ^.  80  that  the  question  of  com- 
parative negligence,  or  equal  negligence,  was 
not  In  issue  in  the  case.  Tbat  question  was 
presented  In  the  case  which  was  here  upon 
a  detuurrer  to  the  complalat  only,  because  it 
was  coutended  tbat  the  complaint  showed 
that  the  parties — the  city  and  the  contractor 
— were  each  guilty  of  negligence,  and  upon 
that  question  the  discusMion  was  made  In 
the  opinion  which  we  have  quoted  herein- 
before. We  there  held  that  tlie  complaint 
was  suftic-leiit,  because  it  did  not  show  that 
the  piiVties  were  In  pari  delicto.  We  think 
the  Instructions  do  not  violate  the  rule  there 
stated,  because  they  tell  the  jury  in  sub- 
stance tliut,  if  the  parties  were  equally  guilty 
of  negligence,  there  can  be  no  recovery  by 
one  against  the  other.  The  injured  eniployd 
of  the  plaintiff  stood  In  tlie  same  iwsition  as 
the  plaintiff  Itself,  and  in  the  assumption 
which  was  made  in  that  case  to  the  effect 
that,  if  the  work  had  been  let  to  an  individu- 
al, and,  upon  the  assurance  of  the  city  that 
the  banks  were  free  from  danger,  the  Individu- 
al had  been  injured  by  the  bank  foiling  upon 


blm,  tt  would  hardly  be  conteDded,  as  a  mat- 
ter of  law,  that  be  could  not  recover  for  the 
injury.   We  said: 

"Whether  he  assumed  the  riak  or  had  been 
guilty  of  contributory  negligence  would  be  issues 
of  fact  which  should  be  submitted  to  the  jury." 

It  seems  clear  that  the  plaintiff  In  this 
action  may  not  recover  for  tiie  Injury  to  the 
employ^  if  the  plaintiff  and  the  Injured  em- 
ploy6  knew  of  the  danger  and  assumed  the 
risk.  If  the  plan  for  doing  the  work  was 
Inherently  dangerous,  and  the  plaintiff  un- 
dertook to  do  that  work,  knowing  of  the 
danger,  clearly  it  could  not  recover  from  the 
city  for  an  injury  received  by  IL  If  an  en>- 
ploy6  of  the  plaintiff,  knowing  the  danger, 
was  injured,  be  would  clearly  assume  the 
risk  the  same  as  his  principal.  If  the  em- 
ploys did  not  know  the  danger,  he  could  re- 
cover from  his  principal,  and  his  principal 
could  not  recover  from  the  dty,  because  both 
the  city  and  the  plaintiff,  both  knowing  the 
danger,  would  be  In  pari  delicto.  If  the  city 
and  the  construction  company  were  in  pari 
delicto,  it  does  not  follow  that  an  Injured 
employ^,  who  did  not  know  of  the  danger, 
could  not  recover  from  his  principal.  This, 
we  tlilnk.  Is  conclusive  of  the  question  pre- 
sented upon  these  Instructions.  We  are  sat- 
isfied they  correctly  presented  to  the  jury 
the  law  of  the  case,  and  that,  as  between  the 
plaintiff  construction  company  and  the  city 
of  Aberdeen,  they  were  proper  Instructions. 
We  conclude  therefore  that  the  trial  court 
was  In  error  in  granting  a  new  trial. 

The  order  Is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  enter  a 
judgment  upon  the  verdict 

ELLIS,  C.  J.,  and  PARKER  and  HOL> 
COMB,  JJ.,  concur. 


(•7  Wasli.  96) 
W.  F.  JAHN  &  CO.  V.  McGLAIKB  cC  aL 
(No.  13874.) 

(Supreme  Court  of  Washington.    June  20, 
1917.) 

Sales  <&=»23(l)  —  CoiiTUCT— Ornn  anv  Ac- 

CEITASCK. 

Letter  by  J.  to  M.  directing  shipment  of  one 
car  of  hay  at  $18  per  ton  1  o.  b.  Seattle,  settle- 
ment to  be  on  Waatiington  state  weight  grades, 
I  J.  to  have  option  of  200  tons  additional  at  same 
price  after  first  car  is  unloaded,  followed  by  on« 
uaKiiig  when  Urst  car  may  be  expected,  and  stat* 
iug  if  ba:r  turns  out  aatisfactory  J.  would  like  to 
increase  its  order  to  400  tons,  and  adding,  "In 
any  event,  please  confirm  the  200  tons."  with 
letter  from  Al.  to  J.  stating  when  be  boned  to 
make  shipment  on  first  car,  and  that  he  will  ship 
200  tons  just  as  fast  as  he  can  get  it  out,  cm* 
stttutes  a  definite  contract  as  to  one  car  only, 
there  being  no  unconditional  order  for  more,  and 
the  first  car  never  having  been  shipped. 

[Ed.  Note.— For  other  eases,  see  8al«s«  Cent 
Dig.  S  44.] 

Department  2.     Appeal  from  Superior 
Court,  Spokane  County. 
Action  by  W.  F,  Jahn  ft  Co.  against  A.  F, 
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McClalne  and  another.  Judgment  for  plain- 
tiff, nnd  defendants  appeal.  Reversed  and 
remanded,  with  instructions. 

Oficar  Cain,  of  Spokane,  for  appellants. 
McWilliams.  Weiler  &  Brown,  of  Spokane, 
and  Roechler  &  Batetaelor.  of  Seattie,  for  re- 
siwudeut 

FULLERTON.  J.  The  plalnHff,  W.  F. 
Jahn  &  Co.,  brought  this  actltin  against  A.  F. 
McCiiilne  and  A.  F.  McClaluc,  Jr.,  allefclng 
a  breach  of  a  contract  for  the  sale  of  a 
quniitity  of  hay.  The  cause  was  submitted  to 
the  court  utwn  an  agreed  statement  of  facts 
the  material  parts  of  which  are  contained 
In  the  following  letters: 

"Seattle.  Wash.,  Jsn.  8.  1010. 

"A.  F,  McCIaine;  Please  ship  one  car  Mon< 
taoa  Timothy  at  $1S.00  iier  ton  f.  o.  b.  Seattle 
settlement  to  be  t>u  WhsIi.  stute  wc>j;;bt  grndes. 
W.  F.  Julin  &  Co,  tu  have  nii  ojitiou  of  200  ton 
afhlitiouiU  at  same  price  aftpr  fn-Ht  oiir  is  un- 
loaded. W.  J.  Jabo  &  Co. 

'  Per  W.  F.  Jahn." 

"Jan.  12.  1916. 

"Mr.  A.  F.  McCIaine,  Jr.,  503  Spol;nne  & 
Eastern  Trust  Rldp;..  Sjiokanc  Wash,— Dciir  Sir: 
Referring  to  the  order  we  cave  you  on  Jan.  8tb, 
kintlly  advise  how  soon  we  may  cx|iect  tbe  Srst 
carload,  if  the  bay  turns  out  satitifactory  we 
voutti  like  to  increase  our  order  so  as  to  Cake 
on  the  400  too  you  have  to  offer.  In  an;  event, 
please  confirm  tbe  -00  ton  by  return  mail,  auu 
oblige. 

^•Yours  truly,  W.  F.  Jahn  ft  Co." 

"Spokane,  Washington,  Jaijuary  13,  1916.  . 

"W.  F.  Jahn  &  Co.,  Seattle.  Washington- 
Gentlemen:  Your  letter  of  tbe  12th  at  band,  and 
would  say  that  we  hojie  to  make  shipment  on 
tbe  first  car  of  hay  to  you  on  Juouary  'iOth  or 
2l8t.  The  shipping  point  of  this  hay,  Marion, 
Montana,  has  very  poor  train  service,  and 
freiKht  only  leaves  there  one  day  per  week,  al* 
though  I  am  trying  to  perfect  some  arrange- 
ments with  the  railroad,  whereby  hay  will  go 
out  oftener  From  there. 

"We  will  ship  two  hundred  tons  to  you  Just 
as  fast  ae  we  can  get  it  out,  but  the  balance  is 
already  contracted  for  by  another  firm,  so  can- 
not accept  any  increase  in  your  oMer. 

"Trusting  that  tbe  hay  will  prove  satisCactory 
in  every  way,  I  am 

Very  respectfully,     A.  F.  McCIaine, 

"Per  A.  F.  McCIaine,  Jr." 

"Seattle.  Washington,  Feb.  8,  1916. 
"Mr.  A.  P.  McCIaine.  Jr..  Spokane  &  Kastem 
Trust  nidg..  Siwkane.  Wa.sh.— L>ear  Sir:  Kindly 
advise  when  we  may  expect  some  buy  on  the 
2U0-ton  contract  we  have  with  you  and  oblige 
"Vours  truly,        W.  F.  Jahn  &  Co., 

"W.  F.  Jahn." 

The  court  found  that  the  correspondence 
between  the  parties  amounted  to  a  contract 
to  funilsb  200  toua  of  hay,  and  gave  judg- 
ment fur  plaintiff  In  tbe  sum  of  $tK>0.  Tbe 
defenduiits  u|>peal. 

The  sole  Question  for  consideration  is  how 
far,  If  at  all.  this  correspondence  constituted 
a  contract  of  sale.  It  Is  plain,  we  think,  that 
it  constituted  a  contract  for  one  carload  of 
hay  only.  As  to  one  carload  there  was  plain- 
-ly  a  definite  proposal  and  a  definite  accept- 
ance, and  this  under  all  of  the  authorities 
constitutes  such  a  contract  as  to  entitle  a 


recovery  In  damages  by  the  one  party  against 
tbe  other  who  Is  guilty  of  its  bi-each. 

Although  the  question  Is  not  entirely  free 
from  doubt,  we  think  that  beyond  the  one 
carload  there  was  no  definite  contract  In 
Its  letter  of  January  8,  1916,  the  vendee  or- 
dered but  one  carload,  proposing  for  itself 
"nn  option  of  200  ton  additional  at  same 
price  aftor  first  car  Is  unloaded."  In  Its  let- 
ter of  January  12th  it  asks  for  a  confirma- 
tion of  the  order  and  how  soon  It  may  expect 
tlie  first  carload,  and  In  addition  prt^ioses  to 
Increase  tlie  order  to  400  tons  "If  the  hay 
turns  out  satisfactory."  In  both  of  these  let- 
tei-3  tbe  orders  for  an  additional  quantity 
al>ove  the  one  carload  are  conditional.  Were 
the  condition  reversed — that  is.  had  the  ven- 
dor sbipi>cd  the  200  tons  additional  without 
a  further  order  and  sought  to  hold  the  'fren- 
dee  for  the  price  on  a  refusal  to  ace^t  tbe 
hay — It  is  dlHlcult  to  see  how  a  recovery 
could  have  been  had.  The  vendor's  letter  of 
acceptance  Is  not.  It  is  true,  in  the  terms  of 
the  order,  but  It  proposed  no  new  terms  and 
must  be  construed  In  the  light  of  the  order. 
The  third  letter  of  the  vendee,  of  coarse, 
adds  nothing  to  the  contract  The  terms  of 
the  contract  were  expressed  In  the  preceding 
letters,  and  the  vendee  was  not  then  at  liberty 
to  put  a  const  ructiou  upon  them  which  tbey 
do  not  reasonably  bear. 

Since  no  bay  was  shipped  under  the  order, 
tne  vendee  can  recover  only  for  the  quantity 
definitely  ordered.  It  cannot  now  be  known 
whether  the  option  would  have  been  exer- 
cised. While  the  privilege  of  exercising  tho 
option  was  denied  the  vendee  by  the  fault  of 
the  vendor,  there  Is  no  rule  by  which  the 
damages  caused  by  such  fault  can  be  meas- 
ured. 

No  authority  directly  in  point  has  been 
called  to  our  attention,  but  the  general  prin- 
ciple is  well  settled  that  an  unconditional 
order  and  unconditional  acceptance  must  be 
found  in  a  contract  evidenced  by  correspond- 
ence before  there  can  be  a  recovery  as  for  a 
breach.  Tbe  following  cases,  while  but  a  few 
of  the  many  that  could  be  cited,  are  Illustra- 
tive: Van  Keuren  v.  B.  ft  B.  Press  Co.,  143 
App.  Dlv.  785,  128  N.  Y.  Supp.  306;  Hudson 
v.  Arnold  (Ky.)  93  S.  W.  42 ;  Topllff  v.  Mc- 
Kendree,  88  Micb.  148.  60  N.  W.  109;  Martin 
V.  Northwestern  Fuel  Co.  (C.  C.)  22  Fed.  596; 
Johnson  v.  Stephenson,  26  Mich.  63;  Smith 
V.  Oowdy.  90  Mass.  666 ;  Jenness  v.  M.  ft  H. 
Iron  Co.,  53  Me.  20;  Comwells  t.  Krengel, 
41  III.  394. 

Our  conclusion  Is  therefore  that  there  was 
no  sale  except  as  to  the  <me  carload.  The 
stipulation  covering  tbia  was  that  od»  car 
would  contain  13  tons,  and  that  the  measure 
of  the  vendor's  UabUl^  would  be  at  the  rate 
of  $4.50  per  ton. 

Tbe  Judgm«it  Is  reversed,  and  the  cauie 
remanded,  with  instructions  to  enter  a  Judg- 
ment for  the  plalnticr  In  the  sum  of  $58.50. 

ELLIS.  G.  J.,  and  MOUNT,  HOLOOMB, 
and  PABEBB;  JJ.,  cwcur. 
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HOPKINS  T.  COPAUS  LUMBER  CO. 
^Ko.  13790.) 
(Supreme  Court  of  WaBhingtoo.   June  22,  1917.) 

New  Trial  «=>5i— Mibconddct  or  Juby. 

Generally,  when  a  party  moves  for  new  trial 
oa  the  ground  of  misconduct  of  the  jury  and 
prevailing  party  which  occurred  during  the 
course  of  the  trial,  he  must  aver  and  shuw  af- 
firmatively that  he  and  bis  counsel  were  igno- 
rant of  the  misconduct  charged  until  after  the 
trial,  for  such  irregularity  is  waived  if  the  par- 
ty adversely  affected  dues  not  call  the  court's 
attention  to  it  upon  the  first  opportunity. 

[Kd.  Note.— For  other  cases,  see  New  Trial, 
CenL  I>ig.  §1  li:i-114.J 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  Slieeks, 
Judge. 

M^itm  by  W.  W.  Uopklus  against  the 
Copttlijs  Lumber  Company.  From  Judgment 
Iw  detendant,  plaintiff  appeaU.  Affirmed. 

Morgan  &  Brewer,  of  Iloqulam,  and  A. 
Aiieuon  Gross,  of  Aberdeen,  fbr  appellant 
W.  H.  Abel,  of  Montesono,  and  George 
I>ysart,  of  Centralla,  for  respondent. 

PL'LLERTON,  J.  The  appellant,  W.  W. 
lioipkios,  wblle  driving  an  automobile  along 
a  county  road  in  Grays  Harbor  county,  at- 
teuQited  to  cross  a  railroad  track,  when  be 
collided  witli  a  train  of  cars  operated  by  the 
re^wndent,  Copalls  Lumber  Company,  and 
received  injuries  for  wblch  be  sues  In  this 
action.  The  cause  waa  tried  by  the  court 
sitting  with  a  Jury.  At  the  close  of  the  eTi- 
dence,  the  court  concluded  It  proper  tiiat 
the  Jury  should  have  a  view  of  the  place  of 
the  accidmt,  and  directed  that  they  be  eon- 
ducted  there  for  that  purpose.  Tfa^  were 
80  conducted  and  returned,  when  the  trial 
proceeded  to  its  conclusion;  the  Jury  re- 
turning a  verdict  for  tlie  respondent  After 
the  return  of  the  verdict,  the  at^Uant  mov- 
ed for  a  new  trial  on  t3ie  grounds,  among 
others,  of  misconduct  on  the  iurt  of  the 
Jury  and  misconduct  of  tlie  prevailing  party, 
supporting  the  motion  by  affidavits.  The  af- 
fidavits disclosed  that  the  claimed  miscon- 
duct occurred  while  the  Jury  were  absent 
from  the  courtroom  on  the  view  of  the  place 
of  the  accident  Counter  affidavits  were  filed, 
after  which  the  court  overruled  the  motion 
for  a  new  trial  and  entered  a  Judgment  In 
accordance  with  the  verdict 

The  only  error  assigned  on  this  appeal  Is 
the  overruling  of  that  part  of  the  motion  for 
a  new  trial  which  is  based  on  the  misconduct 
of  the  Jury  and  prevailing  party.  But  wheth- 
er the  acts  of  misconduct  shown  to  have  been 
committed  were  of  such  a  nature  as  to  re- 
quire a  new  trial  we  shall  not  determine,  as 
we  have  conduded  that  the  appellant  Is 
not  in  a  positicm  to  make  the  objection.  The 
rule  is  genenii  that,  when  a  party  moves  for 
a  new  trUI  on  the  ground  of  misccuiduct 
which  occurred  during  the  course  of  the 
trial,  be  must  aver  and  show  affirmatively 


that  he  and  his  counsel  were  ignorant  of  the 
misconduct  charged  until  after  the  trial.  The 
rule  and  the  reasons  for  It  are  well  stated  by 
Mr.  Thompson,  Jn  his  work  on  Trials  (volunw 
2,  §  2613).  In  the  following  laogiinge: 

"Id  pursuance  of  the  maxim,  'Omnia  eoo- 
sensuB  tollit  errorem,*  the  consent  of  the  unsuc- 
cessful party  in  a  civil  case,  to  an  irre^lanty 
in  the  conduct  of  a  jury,  will  always  e^^  him 
from  elaiming  a  new  trial  on  that  ground. 
Moreover,  if  fie  is  cognizant  of  the  irregularity, 
and  does  not  avail  himself  of  the  first  oppor- 
tunity to  call  the  attention  of  the  court  to  it 
he  thereby  waives  any  right  to  make  it  the 
ground  of  an  objection.  If  he  fails  to  do  this, 
he  cannot  raise  auch  an  objection  for  the  first 
time  by  motion  for  a  new  trial.  The  rule  pro- 
ceeds upon  the  ground  that  the  party  ought 
not  to  be  permitted  after  discovering  an  act  of 
misconduct  which  would  entitle  him  to  claim 
a  new  trial,  to  remain  silent  and  take  his 
chuncea  of  a  favorable  verdict,  and  afterwards, 
if  the  verdict  goes  against  him,  bring  it  forward 
as  a  ground  for  a  new  trial.  Such  a  course  is 
inconsistent  with  the  candor  and  good  faith 
which  should  characterize  judicial  proceedings, 
*  *  *  In  cases  where  this  principle  is  applied, 
it  follows  that,  where  a  party  moves  for  a  new 
trial  on  the  ground  of  misconduct  on  the  part 
of  the  jury,  which  took  place  during  trial,  he 
must  aver  in  his  motion,  and  show  affirmatively 
that  he  and  his  counsel  were  ignorant  until 
after  the  jury  had  retired,  of  the  fact  trf  audi 
misconduct." 

A  somewhat  similar  question  was  before 
us  In  the  case  of  In  re  Jackson  Street,  47 
Wash.  243,  01  Paa  970.  In  that  case  the 
court  directed  that  the  jury  view  the  prem- 
ises In  charge  of  one  of  the  court  bailiffs,  and 
that  a  Mr.  Jeffrey,  a  witness  for  the  plain- 
tiff city,  go  along  and  [wlut  out  to  the  Jury 
the  particular  tract  in  controversy.  At  the 
time  the  order  was  made,  the  defendants  In- 
terposed a  genwal  objection  "to  allowing  Mr. 
Jeffrey  or  any  person  to  go  with  the  jury 
except  a  court  bailiff."  In  an  affidavit  filed 
In  support  of  a  motion  for  a  new  trial,  the 
further  objection  was  made  that  Mr.  Jeffrey 
was  an  officer  of  the  dty  and  a  witness  on 
the  trial  and  was  not  sworn  to  perform  any 
duty  except  as  such  witness.  The  trial  court 
overruled  the  motion  for  the  new  trial,  and 
the  defendant  appealed.  Passing  upon  the 
specific  objections  to  the  appointment  of  Mr. 
Jeffrey,  we  held  that  they  could  not  be  urg- 
ed in  this  court  for  the  reason  that  they  were 
not  taken  at  the  time  of  his  appointment 
saying' in  the  course  of  the  opinion: 

"Objections  to  the  personnel  of  the  person 
appointed  or  that  he  was  not  sworn  should  be 
taken  at  tlie  time  of  the  appointment,  and  can- 
not be  urged  for  the  first  time  on  motion  for  new 
trial." 

See,  also.  Grants  v.  City  of  Deadwood,  20 
S.  D.  496.  107  N.  W.  832;  Woodruff  v.  Rich- 
ardson. 20  Conn.  238;  Petersw  v.  Skjriver. 
43  Neb.  663,  62  N.  W.  43;  12  Eac  PL  ft  Pr. 
558. 

Here  the  affidavits  filed  in  the  case  make 
it  dear  Uiat  the  appellant  and  his  counsel 
had  knowledge  of  certain  of  the  acts  consti- 
tuting the  claimed  misconduct  at  the  time, 
they  occurred,  and  it  Is  not  averred  nor  at- 
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t«npted  to  be  proven  that  they  did  not  learn 
of  alt  of  them  prior  to  the  time  the  cause  waa 
snbmltted  to  the  Jury.  Since  they  failed  to 
call  the  attention  of  the  court  to  the  matters 
of  whkdi  they  had  knowledge  prior  to  the  re- 
turn of  the  verdict,  and  since  they  do  not 
aver  that  the  others  were  unknown  to  them 
prior  to  the  rendltlmi  of  the  verdict,  we  are 
constrained  to  hold  that  they  could  not  suc- 
cessfully urge  them  in  support  of  a  mo- 
tion for  a  new  trial. 
The  judgment  Is  affirmed. 

SLLIS.  C.  J.,  and  MOUNT,  PARKER,  and 
HOLCOMB.  JJ.  concur. 


W  Wasb.  O) 

RUGE  V.  RUGE.   (No.  13681.) 

(Supreme  Court  of  Washington.  June  1I>,  1917-) 

1.  divobce  ^24s(1)— auhont— dxcbbb  fob 
Sepakate  Maiktenakce— I'owee  op  Coubt 
TO  Modify, 

Where  a  decree  In  the  main  action  grants 
a  divorce  from  bed  and  board  and  provides  for 
the  payment  of  alimony,  it  may  be  modified  to 
meet  i^angcd  conditions  because  of  a  continu- 
ance of  a  Btatus  of  marriage  and  because  the 
common-law  courts  have  inherent  jurisdiction 
in  such  cases  nnder  the  rules  of  the  ecdesiasti- 
cal  courts  which  have  become  a  part  of  the 
common  law. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  692,  695.] 

2.  Divorce  Poweb  io  iIbant. 

While  inherently  the  matter  of  granting  a 
divorce  involves  judicial  process,  the  power  to 
grant  a  divorce  a  vinculo  is  purely  l^ialative, 
and  hence  there  Is  no  inherent  jurisdiction-  in 
the  common-law  courts  to  grant  a  divorce  ab- 
solutely severing  and  canceling  the  marital 
bcmds,  but  they  have  only  such  power  to  grunt 
absolute  divorces  as  the  legislative  department 
in  the  particular  jurisdiction  expressly  confers 
upon  them  or  for  such  as  is  necessarily  implied 
from  those  expressly  given  them. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §  L] 

3.  DivoBCE  ^=3217  —  Alimony  —  Powbb  of 
Coubt  to  Alteb  Temforabt  Alihont. 

Where  alimony  awarded  is  temporary  or 
pendMite  lite,  the  court  has  the  power  to  modify 
it  as  it  has  to  make  any  otlier  appropriate  or- 
der in  a  case  pending  in  court. 

[Ed.  Note.—For  other  cases,  see  Divorce, 
Cent  Dig.  S8  637,  638.1 

4.  DivoBCB  ^SOD— Poweb  or  Coubt  to  Moo- 

IFT. 

In  a  divorce  case,  where  alimony  Is  for  the 
purpose  of  providing  maintenance  for  minor 
children,  the  decree  may  be  modified  so  long  as 
there  are  minor  children  to  be  eared  for,  since 
the  duty  to  support  the  child  springs  from  the 
parental  relation,  and  continues  to  exist  after 
the  marital  status  out  of  which  it  arose  has 
terminated. 

[Ed.  Note.~For  other  cases,  see  IMvorce, 
Cent.  Dig.  tt  803.] 

5.  Divobce  .®=>245(1>— AtncDKT— Poweb  or 
Coubt  to  Modift— Exfbess  Reservation  iiv 
THE  Decree. 

Where  a  divorce  decree  contains  an  express 
reservation  of  the  power  to  modify  an  allow- 
ance of  alimony,  the  court  may  thereafter  ex- 
ercise the  unexhausted  portion  of  Its  jurisdic* 


tion;   as  the  Judgments  In  such  cases  do  not 

purport  to  be  final 
[Ed.  Note.— For  other  cases,  see  Divorce, 

Cent.  Dig.  SS  692.  695  J 

6.  DivoacE  <S=>245(1)  —  AUMONY  —  Power  OF 
Coubt  to  Mooify— Statutory  Authority. 

Where  the  right  to  modify  an  allowance 
of  alimony  In  a  divorce  case  is  conferred  by  stat- 
ute, it  clearly  exists  regardless  of  whether  the 
dporee  be  one  of  atwolute  divorce  or  mere  separa- 
tion. 

[Ed.  Note.— For  other  cases,  see  INvorce, 
Cent  Dig.  8S  692,  695.] 

7.  Divorce  «=9245(1)— AuifONY— Abbolutb 
Decree— Power  of  Coubt  to  Modify. 

Where  a  decree  grants  absolute  divorce  and 
permanent  alimony,  although  payment  in  in- 
stallments is  allowed,  and  there  are  no  minor 
children  to  be  cared  for,  and  the  decree  contains 
00  reservation  of  Jurisdiction,  and  there  is  ao 
statute  conferring  the  power  to  modify,  and 
the  judgment  ia  not  attacked  upon  the  ground 
of  fraua  or  mistake,  there  is  no  power  in  the 
court  -to  modify  or  alter  the  award  of  alimony 
to  meet  diansed  conditiops  after  the  time  for 
which  appeal  has  expired  and  the  time  limited 
by  statute  within  which  judgments  may  be 
modified  has  elapsed,  ance  an  adjudication  by 
the  court  having  Jurisdiction  of  the  subject- 
matter  and  of  the  parties  is  final  and  conclusive 
not  only  as  to  matters  atuolty  determined,  but 
as  to  every  other  matter  which  the  parties 
ought  to  have  litigated  as  incident  thereto  and 
coming  witbio  the  legitimate  pur\-icw  of  the 
subject-matter  of  the  action ;  hence,  where  the 
question  of  alimony  is  actually  litigated  and 
finally  determined,  the  judgment  operates  as 
res  adjudicate  upon  the  Question. 

[Ed.  Note.— Fw  other  cases,  see  Divorce, 
Cent.  Dig.  |fi  692,  695.] 

8.  Divorce  «=»247— Alimony- Failubb  of 
Husband  to  Pat. 

Where  a  divorce  decree  grants  permanent 
alimony,  the  fact  that  the  delinquent  husband  is 
cited  for  contempt  and  it  is  made  to  appear  that 
he  ia  unable  to  pay  does  not  modify  or  suspend 
the  decree,  wliich  remains  unaltered  and  in  full 
force,  but  the  wife  is  simply  deprived  of  one  of 
the  means  provided  by  law  for  the  collection  of 
her  alimony,  and  if  the  husband  should  subse- 
quently become  able  to  pay,  he  could  be  com- 
pelled to  satisfy  the  decree  according  to  its  pre- 
cise terms. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §S  6fS0,  697-700,  733,  736.] 

Chadwick,  J.,  dissenting. 

Departmoit  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Bd.  B.  Hardin, 
Judge. 

Suit  for  divorce  by  Elsie  U.  Ruge  against 
Edward  C  Ruge,  In  which  there  was  a  de- 
cree granting  an  absolute  divorce  and  perma- 
nent alimony  payable  In  monthly  install- 
ments. Oq  petition  by  the  husband  to  (^taln 
an  order  modifying  the  decree  for  alimony. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition  and  diamlsslng  it,  the  petitioner 
ai^teals.  Affirmed. 

S.  M.  Bruce  and  Romaloe  &  Abrams,  all  of 
belllngbam,  for  appellant  Craven  &  Greene, 
of  Belllngham.  for  respondent. 

WEBSTER,  J.  ^is  is  an  appeal  from  an 
order  and  Judgment  sustaining  a  dnnnrrer  to 
and  dismissing  a  petition  the  purpose  ct 
which  was  to  obtain  an  order  modifying  a 
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decree  for  alimony  payable  In  periodical  In- 
stallments as  flxed  by  a  decTee  of  divorce 
r«idered  In  an  ac;tloii  between  the  parties  to 
this  proceeding  by  the  court  to  which  the 
petition  was  addressed.  The  material  facts 
are  as  follows: 

On  November  16^  1912,  a  decree  was  ren- 
dered by  tne  superior  court  of  Whatcom 
county  dissolving  the  bonds  of  marrloRe 
theretofore  existing  between  plaintiff  and  de- 
fendant and  adjudging,  among  other  thing.;, 
that  the  defendant  and  petitioner  pay  to  the 
plaintiff  as  alimony  the  sum  of  $125  per 
mfHith  so  long  as  the  plaintiff  should  live. 
The  decree  was  based  npon  findings  to  the 
effect  that  the  defendant  had  been  guilty  of 
cruelty  toward  the  plaintiff ;  that  he  was  a 
regularly  licensed  physician  nlth  a  lucrative 
practice,  and  was  actually  earning  from  $500 
to  $1,000  per  month;  that  plaintiff  was  phys- 
ically Ibnll  and  dellfrate  and  would  never  be 
well  and  strong;  that  she  was  not  able  to 
support  or  maintain  herself  by  her  own  exer- 
tions; and  that  she  was  totally  without 
means  of  support.  On  February  23, 1915,  the 
defendant  filed  a  petition  entitled  In  the  orig- 
inal cause,  wherein  he  alleged  lo  substance 
that  since  the  entry  of  the  decree  In  the  di- 
vorce action  the  plaintiff  had  become  well 
and  vigorous;  that  hU  practice  as  a  physi- 
cian bad  materially  fallen  off ;  that  b'islness 
conditions  had  greatly  changed ;  and  that  he 
was  not  financially  able  to  pay  the  Install- 
ments of  alimony.  He  prayed  that  the 
amount  of  alimony  be  reduced;  that  the  same 
be  converted  Into  a  gross  sum  to  the  end  that 
he  mlglit  pay  the  same  either  at  one  time  or 
at  such  periods  and  In  such  installments  as 
the  court  saw  fit  to  provide.  It  Is  conceded 
that  there  were  no  ddidren  as  the  result  of 
the  marriage  between  plaintiff  and  defend- 
ant, and  there  Is  no  reservation  or  provision 
in  the  decree  whereby  the  allowance  of  ali- 
mony is  subject  to  the  further  orders  of  the 
court. 

To  this  petlUon  the  plaintiff  Interposed  a 
demurrer  upon  the  grounds,  among  others, 
that  It  did  not  state  sutticient  facts  to  entitle 
defendant  to  the  relief  prayed,  and  that  the 
court  was  without  Jurisdiction  to  entertain 
it.  The  demurrer  was  sustained,  and.  the  de- 
fendant electing  to  stand  upon  his  petition, 
the  same  was  dismissed.  Defendant  appeals. 

The  question  presented  for  our  considera- 
tion Is  tbis:  Has  the  superior  court  which 
rendered  the  decree  in  the  divorce  action  ju- 
risdiction to  modify  the  same  In  respect  to 
the  periodical  Installments  of  permanent  ali- 
mony provided  for  therein,  the  divorce  being 
an  absolute  one,  there  being  no  minor  chil- 
dren of  the  parties,  there  being  no  provision 
In  the  decree  reserving  to  the  court  the  povf- 
er  to  subsequently  make  further  orders  re- 
lating to  the  alimony,  but  being  absolute  and 
final  upon  its  face,  there  being  no  statute  In 
this  Jurisdiction  expressly  or  by  necessary 
ImpUcatitm  conferring  upon  the  court  the 
pow^  to  change  or  modify  decrees  in  such 


cases  to  meet  altered  conditions,  the  defend- 
ant not  having  appealed  from  the  decree  nor 
moved  or  petitioned  the  court  for  Its  modtO- 
catlon  within  the  time  limited  by  statute,  and 
the  decree  not  being  atta^ed  on  the  ground 
of  fraud  or  mistake. 

The  question  thus  presented  ts  one  of  first 
impression  In  this  court,  is  exeeedlmily  vexa- 
tipus,  and  one  upon  wliTch  the  authorities  are 
In  an  unsatisfactory  coficition.  Because  of 
the  great  importance  of  the  question  not 
alone  to  the  defendant  in  this  case,  but  to 
the  public  as  vreW,  and  in  the  hope  of  iH^ng- 
Ing  something  approximating  order  out  of 
the  chaotic  mass  of  Judical  expression  upon 
the  question,  we  have  made  a  painstaking 
examination  of  the  authorities.  From  our  io- 
vestigution  we  are  Induced  to  condude  that 
what  at  first  blush  appears  to  be  a  hopeless- 
ly entangled  skein  of  discordant  and  conOlct- 
Ing  cases  upon  closer  abal3'sls  will  be  found 
not  to  be  suvh,  but  tliat,  by  resorting  to  sd- 
entlQc-ally  sound  fandnmental  principles  and 
by  kei>ping  In  mind  well-established  Hues  of 
denuircatlou,  the  question  is  one  upon  wliidt 
there  Is  not  great  actual  conflict  Upon  care- 
ful analysis  the  cases  seem  naturally  to  ar- 
range themselves  into  six  well-de&ued  and 
distinct  classes,  each  dass  being  based  upon 
sound  fundamental  principles  and  the  rule 
pertaining  to  It  4ielng  the  result  of  clear 
logic,  lliese  classifications  are  as  follows: 

11,  21  I.  Where  Uie  decree  In  the  main  ai> 
tlon  Is  one  granting  a  divorce  a  meusa  et 
tliuro,  whidi  In  modern  parlance  we  refer  to 
ng  a  decree  for  seitarate  maintenance.  Cases 
falling  within  this  dnss  are  controlled  large- 
ly, if  not  entirely,  by  the  thought  that,  in- 
asmuch as  the  power  at  the  court  to  award 
uMmoiiy  In  such  cases  Is  a  power  Incident  to 
the  Jurisdiction  to  regulate  the  rights  of  the 
parries  growing  out  of  and  pertaining  to  the 
marital  status,  and  this  status  tiehig  unaf- 
fected by  tne  decree  for  legalized  seiiaratloo, 
but  continuing  to  exist,  the  power  to  modify 
the  decree  In  respect  to  alimony  to  meet 
changed  or  changing  conditions  likewise  con- 
tinues to  Hidure.  This  rule  seems  to  have 
had  Its  orifTln  In  the  ecclesiastical  courts, 
where  absolute  divorces  were  never  granted. 
These  tril'ii""'"  sometimes  entered  decrees 
of  annulment  for  causes  which  rendered  the 
marriage  void  ab  initio,  but  such  decrees 
were  not  In  the  proper  sense  of  the  term  di- 
vorces; they  ii".iounted  merely  to  an  official 
declaration  of  a  pre-existing  fact,  viz.  that 
there  had  never  been  a  valid  marriage  be- 
tween the  parties.  Absolute  divorces  were 
Infrequently  granted  In  England  by  acts  of 
Parliament,  and  hence  It  is  tliat  the  grant- 
ing of  such  divorces  is  historically  a  It^sla- 
tlve  function.  Wlitle  inherently  the  matter 
of  granting  a  divorce  involved  the  Judldal 
process,  historically  and  theoretically  tbe 
power  to  grant  a  divorce  a  vinculo  is  purely 
legislative.  Consequently  there  Is  no  Inher- 
ent Jurisdiction  in  the  common-law  courts  to 
grant  a  divorce  absolutely  severing  and  can- 
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cellng  tbe  marital  bonds;  but  tbey  bare  only 
aacb  power  witb  respect  to  granting  absolute 
divorces  as  the  legislative  department  lu  tbe 
particular  jurisdiction  sees  0t  to  expressly 
confer  upon  tbem,  or  euch  as  are  necessarily 
Implied  from  those  expressly  given  them.  Id 
an  early  Kngllsh  case,  however,  after  careful 
consideration  and  debate.  It  was  determined 
that  the  rules  nimounced  and  acted  upon  by 
the  ecclesiastical  courts  were  part  and  parcel 
of  tbe  common  law.  In  cases  of  divorce 
from  hrd  and  board,  therefore,  tbe  courts  of 
tbe  common  law  exercising  the  powers  for- 
merly exercised  by  the  ecclesiastical  courts 
have  authority  to  modify  decrees  relating  to 
alimony.  The  continued  existence  of  the 
status  of  marriage  upon  which  tbe  power  to 
grant  decrees  of  -alimony  depends  carries 
with  It  the  coDtluulog  |)Ower  to  modify  or  al- 
ter the  allowance  of  aUmony  to  meet  new 
conditions. 

13]  II.  The  second  class  Includes  the  cases 
where  the  alimony  owarded  Is  temporary  or 
pendente  Ujs,  as  dIstLnculshed  from  perma- 
nent. In  these  cases  the  power  to  modify 
exists  for  reasons  which  are  perfectly  obvi- 
ous. While  tbe  cause  Is  still  pending  in  tbe 
court  of  first  Instance  the  power  to  made  any 
appropriate  order  In  the  premises  clearly  ex- 
ists. The  court  has  the  same  power  to  modi- 
fy Its  order  with  respect  to  temporary  ali- 
mony that  It  has  to  make  any  other  appro- 
priate order  In  a  case  pending  In  court 

[4]  III.  This  class  Includes  cases  where 
there  are  minor  children  of  the  parties  to 
the  divorce  action,  and  the  courts  of  all  the 
states  are  at  one  upon  the  proposition  that, 
so  far  as  the  decree  of  alimony  Is  for  the 
benefit  of  tbe  minor  children  of  the  spouses, 
the  power  to  modify  the  decree  continues 
so  long  as  there  are  minor  children  under 
the  protection  of  the  court.  While  la  cases 
dealing  with  this  aspect  of  the  question  the 
courts  have  not  always  paused  to  state  the 
fundamental  principle  upon  which  the  right 
to  modify  Is  based,  it  Is  manifest  In  reading 
them  that  the  dominant  thought  and  con- 
trolling circumstance  In  the  cases  is  the 
tact  that  there  are  minor  children  to  "be  car- 
ed for  as  wards  of  the  court.  As  it  seems 
to  us,  the  true  basis  upon  which  the  power 
to  modify  the  decree  in  these  cases  rests 
Is  that  out  of  the  marital  relation  springs 
a  new  relationship,  viz.  that  of  parent  and 
child.  Palpably  neither  executive  edict,  en- 
actment of  legislature,  nor  decree  of  court 
can  change  the  rel.itlonshlp  existing  between 
parent  and  child.  The  courts  may  decree 
that  the  marital  tie  shall  be  absolutely  sev- 
ered and  tbe  parties  be  placed,  so  far  as  the 
law  Is  concerned.  In  tbe  same  situation  that 
they  occupied  prior  to  the  solemnization  of 
the  marriage  ceremony;  but  they  cannot 
alter  or  modify  the  fact  that  a  father  Is  tbe 
parent  of  bis  offspring.  This  parental  re- 
lationship springing  as  It  does  from  tbe  re- 
lationship of  marriage  Is  to  this  extent  In- 
cident to  the  marital  statna.   Bat  the  duty 


of  the  father,  if  he  has  means  with  which  to 
do  so.  to  support  his  Infant  children,  springs 
Immediately  from  tbe  parental  relationship. 
As  this  relationship,  incidental  as  It  Is  to 
tbe  marriage  state,  continues  to  exist  after 
the  status  out  of  which  It  arose  has  been  ter- 
minated, either  naturally  as  by  death  or  ar- 
tificially as  by  divorce,  the  duty  incident  to 
that  continuing  relationship  still  exists.  The 
right  of  tbe  wife  to  alimony  arises  imme- 
diately out  of  tbe  marriage  contract,  but 
the  right,  of  the  child  to  support  at  the 
bands  of  its  parents  springs  from  th"  Inci- 
dental relationship  which  had  Its  origin  In 
marriage,  to  wit,  that  of  parent  and  child. 
The  court  therefore,  acting  upon  this  rela- 
tionship as  one  of  the  things  brought  to  It 
by  the  divorce  action,  has  the  power  to  modi- 
fy or  alter  Its  decree  so  long  as  there  are 
minor  children  under  the  protection  of  the 
court, 

[5)  IV.  Comprising  this  clasa  are  the  cages' 
where  the  court  by  express  provision  In  Its  <le- 
cree  reserves  to  Itself  either  all  or  a  portion 
of  Its  power  to  provide  alimony  for  tbe  wife 
or  maintenance  for  the  children.  In  such 
cases  the  decree  Is  not  final  and  conclusive  as 
a  matter  of  law,  because  It  does  not  purport 
to  be  final  and  conclusive  as  a  matter  of 
fact  The  reservation  In  the  decree  plainly 
Indicates  an  unfinished  determination  of  the 
Judicial  mind:  thut  Is,  the  court  has  not 
completely  disposed  of  the  case.  Tbe  power 
of  the  court  not  having  been  exhausted,  it 
resprres  to  Itself  the  right  to  exercise  the 
unexhausted  portion  of  Its  power  In  such 
manner  as  changed  conditions  and  circum- 
stances may  Indh-ate  to  be  Just.  As  a  Judg- 
ment In  any  kind  of  action  thus  Inconclu- 
sive and  Incomplete  Is  not  final,  so  also  U 
is  not  final  In  a  decree  relating  to  alimony. 
The  cases  are  in  harmony  that,  where  the 
power  to  modify  Is  thus  expressly  reserved 
In  the  decree,  the  tribunal  reserving  It  has 
]  the  power  ttf  exercise  It  to  moot  changed  or 
j'chan^ng  conditions  thereafter  arising. 

1 61  V.  In  this  division  are  Included  tbe 
I  cases  where  by  statute  In  the  particular 
;  Jurisdiction   power   Is  expressly  ttonfcrred 
;  upon  the  court  to  from  time  to  time,  on  the 
j  petition  of  either  of  the  parties,  revise  or 
alter  Its  judgment  or  decree  respecting  the 
amount  of  alimony  or  maintenance.  Com- 
I  ment  on  this  class  of  cases  Is  unnecessary, 
j  Suffice  It  to  suggest  that  the  legislative  de- 
partment of  the  state,  being  the  repository 
of  all  the  power  concerning  absolute  di- 
vorce and  Its  Incidents,  may.  If  It  sees  fit. 
delegate  this  power  to  courts  in  the  absence 
of  constitutional  Inhibition. 

[7, »]  VI.  In  this  class  fall  all  of  the  cases 
not  Included  In  the  foregoing  classifications, 
viz.  cases  where  the  divorce  Is  absolute,  the 
alimony  awarded  Is  permanent,  there  are  no 
minor  children,  there  is  no  express  reserva- 
tion in  the  decree,  and  there  is  no  statute 
in  tbe  particular  jurisdiction  expressly  or 
by  necessary  implication  confentng  npoa 
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the  court  the  authority  to  modify  or  alter 
its  decrees  In  rospi^ct  to  alimony  for  the 
support  of  the  wife.  It  is  Id  this  class  tbat 
the  case  now  nnder  conslderatloii  Is  In- 
eluded. 

The  question.  May  decrees  In  this  class  of 
cases  be  modified?  seems  to  carry  its  own  an- 
swer. The  status  to  which  the  power  to 
award  alimony  is  incident  hnving  by  judical 
mandate  ceased  to  exist,  the  court  having 
exercised  all  of  the  power  to  the  premises 
that  It  possessed,  there  being  no  continuing 
reiatlonshlp  of  parent  and  child  to  which 
the  power  to  modify  may  be  referred,  the  ali- 
mony in  question  Involving  the  right  of  the 
wife  only,  the  Judgment  or  decree  by  its 
terms  purporting  to  lie  final  and  conclusive 
upon  the  question,  and  there  being  no  statute 
oonferring  upon  the  court  the  power  to 
modify,  there  Is  no  other  source  of  authority 
to  which  we  may  look.  The  answer  Is  scien- 
tifically and  logically  irresistible  that  such 
power  does  not  exist.  We  must  disabuse 
our  minds  of  the  thought  that  there  fs  any 
peculiar  mystery  attaching  to  decrees  of  di- 
vorce and  alimony  merely  because  they  are 
such.  But  if  they  and  their  incidents  are  to 
be  treated  differently  from  ordinary  Judg- 
ments and  decrees,  it  must  be  so  because  of 
some  sdentlflcally  and  logically  sound  basts 
upon  which  they  can  be  considered  as  excep- 
tions to  the  general  rules.  Unless  this  be 
true,  our  boast  that  the  law  is  a  science  is 
a  mockery  and  a  sham,  and  judicial  tribu- 
nals will  be  left  to  embark  upon  a  thick  and 
uncertain  sea  with  neither  chart  nor  com- 
pass. In  such  a  situation  the  Judicial  ex- 
pressions upon  the  question  In  the  very  na- 
ture of  things  will  result  In  a  mass  of  con- 
filcting  and  discordant  utterances  referable 
to  no  principle  of  law  either  substantive  or 
adjective.  Fortunately,  however,  the  courts 
of  the  country  have  not  fallen  Into  the  error 
of  considering  a  decree  for  alimony  or  main- 
tenance as  a  thing  apart,  but.  speaking  gen- 
erally, have  developed  a  Jurisprudence  per- 
taining to  the  question  to  keeping  with  sound 
fundamental  principles.  It  Is  elementary 
that  an  adjudication  by  a  court  having  juris- 
diction of  the  subject-matter  and  of  the  par- 
ties Is  final  and  conclusive  not  only  as  to  the 
matters  actually  determined,  but  as  to  every 
other  matter  which  the  parties  ought  to  have 
litigated  as  Incident  thereto  and  coming 
within  the  legitimate  purview  of  the  subject- 
matter  of  the  action.  Consequently,  when  \ 
the  question  of  alimony  Is  In  fact  actually 
litigated  and  finally  determined  In  the  di- 
vorce action,  as  It  is  In  this  class  of  cases,  a 
judgment  or  decree  In  the  action  operates 
as  res  adjudicata  upon  the  question  of  ali- 
mony. We  therefore  confidently  assert  that 
It  Is  sustained  both  in  principle  and  by  the 
great  weight  of  authority  that,  where  per- 
manent alimony  is  awarded  as  iuddental 
to  the  grantlne  of  an  absolute  divorce,  and 
there  are  no  minor  children  of  the  parties, 
and  tbe  court  does  not  reaerre  to  ttaelf  the 


right  to  thereafter  exercise  an  unexhausted 
portion  of  Its  power,  but  actually  exhausts 
Its  jurisdiction  at  <Hie  time,  and  there  is  no 
statute  conferring  upon  the  court  the  power 
to  modify  or  alter  Its  decrees  In  respect  to 
the  allowance  of  alimony  to  meet  new  con- 
ditions thereafter  transpiring,  and  the  time 
for  appeal  or  review  has  expired,  and  the 
period  limited  by  law  within  which  Judg- 
ments may  be  modified  on  motion  or  petition 
has  elapsed,  and  the  Judgment  Is  not  at- 
tacked on  the  ground  of  fraud  or  mistake, 
the  court  has  absolutely  no  Jurisdiction  to 
change  its  decree,  but  possesses  only  the 
right  to  enforce  obedience  to  it.  Sammis  v. 
Medbury,  14  R.  I.  214;  Sampson  r.  Samp- 
son. 16  R.  I.  456.  16  Atl.  711,  3  L.  R.  A.  340; 
Smith  V.  Smith,  45  Ala.  264 ;  Petersine  v. 
Thomas,  28  Ohio  St  S96;  Kamp  v.  Kamp. 
riO  N.  Y.  212;  Kerr  v.  Kerr,  59  How.  Prac. 
(X.  Y.)  255;  Erkenbmch  v.  Erkeubrach,  !>C 
N.  Y.  456;  Coffee  v.  Coffee.  101  Gn.  787.  2S 
S.  E.  077 :  Spain  v.  Spain  (Towa)  15S  N.  W. 
529;  Hardin  v.  Hardin,  3S  Tex.  617;  Shep- 
herd  v.  Shepherd.  1  Hun  (N.  Y.)  240;  Living- 
ston V.  Livingston,  173  N.  Y.  377.  66  N.  E. 
123.  61  L.  R.  A.  800.  93  Am.  St.  Rep.  600: 
Fries  v.  Fries.  1  McArthur  (8  D.  C.)  291: 
Howell  V.  Howell.  104  C^l.  45,  37  Paa  770, 
43  Am.  St  Rep.  70;  Mitchell  v.  Mitchell.  20 
Kan.  665;  Stratton  r.  Stratton.  73  Me.  481; 
Mayer  v.  Mayer.  154  Mich.  386.  117  N.  W. 
8!»0,  19  L.  R.  A.  (N.  S.)  245,  129  Am.  St.  Rep. 
477:  Martin  v.  Martin.  6  Blackf.  (Ind.)  321; 
Walker  v.  Walker,  l.->5  N.  Y.  77.  49  N.  E. 
663;  Bacon  v.  Bacon,  43  Wis.  197:  White 
V.  White,  130  Cal.  597,  62  Pac.  1062.  80  Am. 
St.  Rep.  150;'  Silliman  v.  Sllllman,  66  Or. 
402,  133  Pac.  769;  Buckmlnster  v.  Buck- 
nilnster,  38  Vt.  248,  88  Am.  Dec.  652,  note; 
Johnson  v.  Johnson,  12  Daly  (N.  Y.)  232; 
Methvln  v.  Methvln,  60  Am.  Dec.  664,  note; 
2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  135;  1 
R.  C.  L.  p.  946  ;  9  R.  C.  L.  p.  439 ;  Brown  on 
Divorce,  p.  278;  Nelson  on  Marriage  and 
Divorce,  vol.  2,  S  933a;  Stuart  on  Marriage 
and  Divorce,  S  360. 

Mr.  Bishop,  in  bis  valuable  treatise  on 
Marriage,  Divorce,  and  Separation  (Volume 
2.  I  872),  states: 

"Because  the  procedure  of  a  court  alwoys 
bends  with  the  right  to  which  it  gives  effect 
it  early  became  nnd  it  remains  the  doctrine  in 
tbe  country  whence  our  laws  are  derived,  and  it 
is  aceeptoil  and  practised  upou  by  a  con^dera- 
ble  proportion  of  our  Aaiencan  tribunals,  that 
the  court  may  at  any  time  and  from  time  to 
time,  on  any  change  in  the  circumstances  of  the 
parties,  increase  or  reduce  the  sum  allotted  for 
uUmoay  temporary  or  permanent" 

In  support  of  this  rather  broad  general 
statement  the  following  cases  which  we  are 
about  to  notice  are  cited: 

Otway  V.  Otway,  2  PhUlim.  109.  In  thl-s 
case,  decided  by  the  ecclesiastical  court  the 
divorce  was  one  from  bed  and  board,  and  the 
question  of  permanent  alimony  was  expressly 
reserved  in  the  decree. 

The  case  of  Cook  v.  Cook,  reported  In  the 
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same  volume  at  page  40,  i^wd  which  the  Ot- 
w&y  Case  vas  based,  ts  likewise  a  case  of 
divorce  a  mensa  et  ttioro. 

Rogers  v.  Vfcnes,  28  N.  C.  (6  Ired.  Law)  293. 
In  this  case  the  divorce  was  one  from  bed 
and  board. 

Richmond  r.  Richmond.  2  N.  J.  Eq.  (1 
Green  Ch.)  90.  This  case  was  based  squarely 
upon  a  statute  conferring  upon  the  court  thA 
power  at  any  time  on  a  change  of  circum- 
stances to  vary  the  allowance  of  alimony  by 
increasing  or  diminishing  It,  and  the  decree 
involved  the  rights  of  minor  dilldren. 

Bursler  t.  Bursler.  S  Pick.  (Mass.)  427. 
Tlie  divorce  in  this  case  was  from  bed  and 
board. 

Holmes  t.  Holmes,  4  Barb.  (S.  Y.)  295. 
fills  case  was  <Mie  where  the  divorce  was  a 
mensa  et  thoro. 

Barber  t.  Barber,  1  Chand.  (Wis.)  280.  The 
decree  in  this  case  granted  a  divorce  fnm 
bed  and  board. 

Sheafie  v.  Sheafe,  86  N.  H.  IDS.  The  opin- 
ion in  ^Is  case  was  based  upon  a  statute  of 
New  Hampshire  expressly  «npowering  the 
court  to  modify  its  decrees  in  such  cases. 

Saunders  r.  Saunders,  1  Swalk  &  Tr.  72. 
The  divorce  In  this  case  was  from  bed  and 
board. 

Foote  T.  Foote.  22  111.  The  decree  In- 
volved the  rights  of  minor  childrm,  and  was 
rendered  In  a  state  having  a  statute  express- 
ly conferring  upon  the  courts  the  power  to 
modify  decrees  in  dlroroe  cases. 

Sparhawk  t.  Sparliawk,  120  Mass.  390. 
Tile  Judgnimt  was  based  uptm  a  statute  con- 
ferring the  power  to  modi^. 

Gbad  V.  Goad,  41  Wis.  28.  This  case  Is 
based  upon  a  statute  of  Wisconsin  expressly 
conferring  the  power  to  modify  decrees  In 
sudh  cases. 

Williams  T.  Williams,  29  Wis.  617.  The 
power  ex^dsed  was  expressly  reserved  In 
the  decree,  and  the  case  was  iMsed  upon  a 
statute. 

Waters  t.  Waters,  49  Mo.  385.  The  allow* 
ance  was  for  temporary  alimony  made,  of 
course,  during  the  pendency  of  the  action. 

Ellis  T.  Ellis,  18  Neb.  91,  18  N.  W.  29. 
This  case  was  based  upon  an  express  statute 
of  Nebraska  empowering  the  court  to  modify 
Its  decrees  in  reference  to  alimony  from  time 
to  time. 

Olney  r.  Watts,  43  Ohio  St  499,  3  N.  E. 
354.  This  case,  stripped  from  the  authorities 
upon  which  it  Is  based,  would  seem  to  sus- 
tain the  gerieral  statement  In  the  text  that 
all  decrees  for  alimony  might  be  modlfled  or 
changed  to  meet  new  conditions.  It  Is.  how- 
ever, based  In  part  upon  Mr.  Bishop's  former 
work  on  tbe  Law  of  Marriage  and  Divorce, 
f  420,  where  the  same  authorities  are  refer- 
red to  as  those  above  noted  and  reviewed. 
It  also  dtss  the  rule  announced  by  Dr.  Lush- 
iugtuu  In  the  ecclesiastical  court,  where,  as 
we  have  already  observed,  the  decrees  were 
always  trom  bed  and  board  merely. 


In  addition  to  the  authorities  contained  In 
the  footnote  to  Bishop  on  Marriage,  Divorce, 
and  Separation,  the  cases  of  Fisher  r.  Flshei<, 
32  Iowa,  20,  McGee  v.  McGee,  10  Ga.  486, 
Wheeler  v.  Wheeler,  18  111.  39,  and  Lock- 
ridge  V.  Lockrldge,  2  B.  Men.  (Ky.)  258,  are 
cited.  In  the  Fisher  Case  the  opinion  Is 
based  upon  a  statute  of  Iowa  providing 
that,  after  a  divorce  Is  granted,  subsequent 
changes  may  be  made  by  the  court  lu  refer- 
ence to  maintenance  of  the  wife  when  dr- 
cuutstances  render  them  expedient  The  Mc- 
Gee Case  was  one  dealing  with  the  question 
of  temporary  alimony.  In  the  Wheeler  Case 
the  question  was  considered  on  appeal  from 
the  original  decree^so  that  palpably  no  ques- 
tion of  subsequent  modification  was  involved, 
and  the  rather  loose,  general  language  con- 
tained in  the  opinion  with  reference  to  the 
right  to  modify  such  decrees  was  pure  dictum. 
In  the  Lockrldge  Case  the  decree  granted  a 
divorce  from  bed  and  board  only,  as  will  be 
seen  from  the  stotement  of  the  case  on  a 
former  hearing  In  the  Kentucky  Court  of  Ap- 
peals. 3  Dana,  28,  28  Am.  Dec.  52.  It  Is 
therefore  evident  that  the  authority  upon 
which  the  Olney  Case  Is  based  does  not  war- 
rant the  conclusion  reached  In  it  The  sound- 
ness of  this  case  has  also  been  questioned  by 
tbe  learned  tribunal  which  rendered  It.  In 
Law  V.  Law,  64  Ohio  St  369,  60  N.  B.  560,  It 
is  said: 

"The  view  presented  by  counsel  for  tbe  plain- 
tiff in  error  is  tliat  tbe  terms  of  the  original 
decree,  not  being  affected  by  fraud  or  mistake, 
were  conclusive  upon  tbe  snbject  of  alimony,  ana 
not  subject  to  modification  for  any  reason. 
Since  no  question  was  reserved  hf  the  decree 
for  future  consideration,  that  view  receives 
strong  support  from  Petersine  v.  Thomas,  28 
Ohio  St.  ^)6,  and  from  the  general  course  of 
decisions  upon  tbe  subject.  Authority  for  the 
subsequent  modification  of  the  decree  is,  how- 
ever, said  to  be  found  in  the  later  case  of  Olney 
V.  Watts,  43  Ohio  St  499  [3  N.  E.  354J. 
*  *  *  If  it  be  assumed  that  the  case  was 
correctly  decided,  it  affords  no  warrant  for  the 
present  judgment.   •   •   • " 

Hius  it  will  be  seen  tlut  not  one  of  the 
cases  save  the  Olney  Case  Is  in  point  In  this 
case.  Tliey  are  all  distinguishable  in  that  they 
are  either  divorces  from  bed  and  board,  cases 
relating  to  alimony  pendente  lite,  where  tbe 
rights  of  children  are  involved,  where  tbe 
imwer  is  expressly  reserved  in  the  decree  or 
is  based  upon  a  statute  expressly  conferring 
it  Not  one  of  them,  except  the  Olney  Case, 
is  a  case  where  the  decree  was  absolute,  the 
alimony  permanent  the  rights  of  children 
were  not  Involved,  there  was  no  reservation 
in  the  decree,  and  no  statute  authorizing  the 
change.  And  we  have  endeavored  to  show 
that  the  Olney  Case  is  not  sound  In  that  the 
authorities  upon  which  it  is  based  do  not 
sustain  it 

I  t  Cya  at  page  784,  in  discussing  the  ques- 
tion here  under  constfler^tlon,  uses  this  lan- 
guage: 

"A  decree  for  permanent  alimony  is  subject 
to  modification  because  of  ftaud  or  mistake  iu 
the  same  manner  and  under  the  some  circum- 
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stances  as  otbor  decrees.  The  Keneral  rule 
would  seem  to  be  that,  where  the  divorce  is  ab- 
solute, a  decree  for  permanent  alimony  contain- 
in?  no  reservation  of  the  power  of  modification 
cannot  be  altered  after  the  expirntion  of  the 
time  within  which  an  appeal  may  be  perfected, 
although  it  has  Iteen  hel'l  that  the  court  may 
mmlify  a  decree  for  alimony  at  any  time  upon 
proper  allegatiomt  of  the  rhanged  conditions  and 
circumstances  of  the  parties." 

In  support  of  the  latter  statement  It  dtes 
a  number  of  the  same  cases  referred  to  by 
Mr.  Bishop  and  tlie  cases  cited  In  Olney  v. 
Watts,  supra,  which  we  have  already  review- 
ed. In  addition  the  following  coses  are  cited 
upon  which  we  stiall  coiuuient  iu  passing: 

Stevens  r.  Stevens,  31  Colo.  1S8.  72  Pac. 
1061.  The  entire  opinion  In  that  case  is  as 
follows: 

"By  virtue  of  the  general  equity  powers  of  a 
court  grantinji  a'  divorce,  ns  well  as  by  virtue 
of  the  provision  of  section  9  of  the  Divorce 
Act  (Session  Laws  1S!):J,  p.  2-iO.  c.  80).  such 
court  has  the  authority  to  mudify  the  decree 
relative  to  alimony  payable  in  the  future,  and 
the  custody  and  control  of  minor  children,  as 
tiie  cbtfnfred  circumstances  of  the  parties  may 
render  neccsaan'  and  just  Richmond  v.  Rich- 
mond. 2  N.  J.  Eq.  90;  Shea*'e  v.  Slieafe,  3(>  N. 
H.  155:  Cond  v.  Goad.  41  Wis.  2:1;  Finite  v, 
Foote.  22  III.  425.  There  are  no  decisions  of 
this  court  or  the  Court  of  Appeals  to  the  con- 
trary. The  judgment  of  the  county  court  is 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  petition. 
Reversed." 

It  will  be  seen  that  the  cases  cited  have  all 
been  distinguished  in  discussing  the  cases  cit- 
ed by  Mr.  Bishop.  Justice  Steele  wrote  a  dis- 
senting opinion,  which  was  concurred  In  by 
the  Chief  Justice,  wherein  he  pointed  out 
that  the  Colorado  statute  did  not  confer  the 
power  to  modify,  and  in  the  course  of  the 
opinion  said: 

"The  authorities  cited  in  the  opinion  are  not 
in  point.  In  New  Jersey,  New  Hampshire.  Wi»- 
cousin.  and  Illinois  the  statutes  provide  that 
after  final  decree  the  court  shall  have  power  to 
change  or  modify  it  In  accordance  with  the 
changed  circumstances  of  tlw  parties;" 

Andrews  v.  Andrews,  15  Iowa.  423,  and 
Jungk  r.  Jungk,  5  Iowa,  541.  Both  of  these 
cases  are  based  upon  the  same  statute  refer- 
red to  In  Fisher  v.  Fisher,  supra. 

Bristow  V.  Brlstow  (Ky.)  51  S.  W.  819.  In 
this  case  the  alimony  allowed  was  for  the 
benefit  of  the  wife  and  a  minor  child,  and, 
as  we  have  already  noted,  the  Jurisdiction  in 
such  cases  as  It  relates  to  children  is  con- 
tinuing. The  general  language  found  in  the 
opinion  will  be  understood  by  reading  section 
212.1,  Kentucky  Statutes. 

Biirharas  v.  Barbaras,  88  Minn.  105,  92  N. 
W.  f'22.  This  case  is  based  upon  a  statute 
conferring  upon  the  court  the  power  to  modi- 
fy, being  section  4809,  General  Statutes  of 
18!>j. 

King  V.  King,  38  Ohio  St  370.  In  this 
case  the  alimony  was  ,4)eudente  lite,  and  the 
question  involved  was  the  iwwer  to  increase 
it 

Whitton  T.  Whltton,  71  L.  J.  P.  &  Adm.  10. 
This  was  aa  action  for  the  purpose  of  vary- 


ing a  marriage  settlement,  and  was  tmsed 
upon  the  matrimonial  causes  act.  None  of 
these  cases  In  our  oi^lon  In  any  way  mili- 
tate against  the  rule  as  we  tiave  heretofore 
stated  it  applicable  to  the  class  of  cases  we 
are  now  considering. 

In  our  examination  of  the  authorities  we 
have  found  three  cases  which  we  deem 
Worthy  of  special  notice.  These  are  Alex- 
ander V.  Alexander,  W  App.  D.  C.  334,  45  I*.. 
It.  A.  800.  Fmersnn  v.  Emerson.  120  Md.  584, 
87  Atl.  ia^3.  and  Francis  v.  Francis,  192  Ma 
App.  710,  179  S.  W.  975.  In  the  Alexander 
Case  the  court  seems  to  tiave  adopted  the 
rule  that,  where  the  alimony  awarded  to  the 
wife  la  i>ayable  fn  instullnients,  the  court  has 
the  power  to  subsequently  change  it,  even 
though  It  was  allowed  In  a  case  where  the  di- 
vorce was  absolute  and  there  was  no  reser- 
vation In  the  decree  giving  to  the  party  who 
sought  the  modltlcatlon  the  right  to  pt>titioa 
the  court  therefor.  In  reading  the  opinion, 
however,  it  Is  pluln  that  the  conclusion  was 
induced  sotnewbat  by  the  acts  of  Congress 
relating  to  the  District  of  Coluniliia.  That 
this  Is  so  is  indicated  by  the  opinion  in  Emer- 
son V.  Kmerson,  supra.  In  that  case  Justice 
Constable,  commenting  upon  the  Alexander 
Case,  said: 

"It  declared  the  jurisdictional  right  of  modifi- 
cation existed  la  virtue  of  the  acts  of  Congress, 
which  acts  are  virtually  in  the  luaguage  aua 
meaning  of  our  acts." 

No  antborttlea  are  cited  In  support  of  the 
conclusion  reached  In  the  Alexander  Case  in 
the  absence  of  statnfee,  Init  It  la  sought  to  lUs- 
tlnguiah  that  case  from  the  cases  from 
Maine.  Rhode  Island,  New  Tork.  Ohio,  Ala- 
bama,  and  Kansas,  and  one  tram  its  own 
court,  upon  the  thought  that  the  alimony  al- 
lowed In  most  of  those  cases  was  In  gross 
and  was  not  alimony  In  the  proper  sense  of 
the  term ;  that  Is  to  say,  the  alUnoiy  was  not 
payable  In  periodical  installments,  but  was 
an  arrangement  of  property  interests  be- 
tween the  parties.  .  It  Is  admitted  In  the  oplo* 
Ion.  however,  that  In  two  of  the  cases  sought 
to  be  distinguished  the  alimony  allowed  was 
payable  In  monthly  Installments  of  Indefinite 
cimtlnuance.  In  Uie  course  at  the  opinion 
the  court  says: 

"It  is  conceded  on  the  part  of  the  appellant 
that,  upon  good  cause  shown  of  inability  on  the 
part  of  the  husband  to  pay  the  alimony,  the 
court  might  order  a  suspension  of  payment,  and 
would  nut,  or  rather  should  not,  punish  him  as 
for  contempt  of  court  But  it  seems  to  us  that 
this  concession  virtually  concedes  the  whole 
case.  If  the  decree  for  the  allowance  of  tlic  ali- 
mony is  of  the  riiiid,  inflexible,  and  unchangeable 
charncter  claimed  for  it  in  the  bill  of  review 
now  before  us,  it  is  not  apparent  how  it  can  be 
suspended  any  more  that  it  can  l>e  modified  by 
a  reduction  of  the  amount" 

We  are  unable  to  subscribe  to  this  reason- 
ing. It  seems  to  us  to  confuse  the  means  of 
enforcing  the  decree  with  the  power  to  modi- 
fy it.  In  the  event  the  delinquent  husband 
is  cited  for  contempt  and  it  Is  made  to  ap- 
pear that  he  is  unable  to  pay.  the  wife  is  sim- 
ply deprived  ot  <me  of  tJw  means  provided  Iv 
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law  for  the  collection  of  her  alimony.  The 
decree,'  however,  is  In  no  sense  modlfled  or 
suspended,  bnt  remains  unaltered  and  Id  full 
force,  and.  If  the  husband  shonld  subsequent- 
ly acquire  property  or  become  able  to  pay,  he 
could  be  compelled  to  satisfy  the  decree  ac- 
cording to  Its  precise  terms.  If  en  execution 
la  Issued  upon  a  Judgment  in  en  ordinary  ac- 
tion and  is  returned  by  the  sheriff  "No  prop- 
erty found,"  would  It  be  contended  that  the 
judgment  had  been  altered?  In  the  latter  as 
In  the  foruier  case  the  bolder  of  the  judg- 
ment Is  merely  deprived  of  one  of  the  means 
by  which  it  may  be  enforced.  It  will  not  do 
to  say  that  the  inability  to  enforce  a  judg- 
ment or  decree  either  suspends  it  or  works  a 
modlQcatlon  of  its  provlslona 

It  Is  next  argued  that  it  Is  conceded  that, 
If  there  is  a  reservation  In  the  decree  In  fa- 
vor of  the  one  seeking  to  have  the  allowance 
of  alimony  changed,  he  or  she  may  apply  to 
the  court  at  any  time  for  a  modification,  and 
the  court  would  have  authority  to  make  it 
Then  follows  thla  statement: 

"And  yet  It  is  not  quite  apparent  how  the 
court  could  hare  well  reserved  to  itself  the 
authority  to  modify  a  decree  if  that  authority 
was  not  already  vested  In  it  by  law." 

In  our  opinion,  this  argument  overlooks 
the  principle  upon  which  the  rule  rests,  that 
where  the  decree  contains  a  reservation,  the 
power  to  modify  exists.  By  su(h  a  reserva- 
tion the  court  does  not  undertake  to  confer 
jurisdiction  upon  Itselt  It  merely  reserves 
the  right  to  exercise  the  unexhausted  portion 
-of  jurlsdlctlra  which  it  already  haa.  As  we 
have  heretofore  pointed  out,  the  reason  such 
decrees  are  not  conclusive  as  a  matter  of  law 
Is  because  they  do  not  purport  to  be  conclu- 
sive as  a  matter  of  fact.  We  freely  confess 
that  many  reasons  of  practical  convenience 
may  be  urged  In  favor  of  the  conclusion 
reached  In  the  Alexander  Case,  and  these,  no 
doubt,  have  had  their  Influence  in  causing 
the  L^slatnres  In  most  of  the  states  to  en- 
act statutes  expressly  conferring  upon  the 
courts  the  power,  to  alter  or  modify  decrees 
relating  to  alimony,  but  the  very  existence 
of  such  statutes  Is  at  least  some  argument 
that  the  courts  did  not  iwssess  the  power  to 
modify  In  all  cases  prior  to  the  enactment  of 
the  statutes.  What  was  the  necessity  for 
audi  statutes  if  the  courts  prior  to  their  en- 
actmeiit  possessed  the  power  to  modify  their 
dec'rees  In  all  cases  relating  to  alimony? 

In  the  Emerson  Case  the  statute  of  Mary- 
land provided : 

"The  courts  of  equity  of  this  state  shall  and 
may  hear  and  determine  all  causes  for  alimony 
in  as  full  and  ample  manner  as  such  causes  could 
be  beard  and  determined  by  the  lavs  <ME  England 
Id  the  ecclcdastical  courts  there." 

The  statute  also  conferred  upon  the  courts 
of  equity  power  to  grant  alimony  In  all  cases 
where  divorces  were  granted,  and  there  was 
no  definition  of  alimony  In  the  statute.  It 
was  therefore  concluded  that,  as  the  power 
«f  the  court  was  like  that  of  the  eccleslastl- 
-cal  courts  of  England,  and  that  such  courts 


bed  power  to  modify  their  decrees  relating 
to  alimony,  the  courts  of  Maryland  likewise 
possessed  that  power  by  virtue  of  the  statute 
regardless  of  the  nature  of  the  decree  to 
which  the  award  of  alimony  was  Incident, 
and  cited  with  approval  the  Alexander  Case 
with  the  comment^  among  others,  heretofore 
quoted.  ' 

In  the  Francis  Case  the  Supreme  Court  of 
Missouri  recently  discussed  the  question  now 
before  us  at  some  length,  notwithstanding 
the  decree  in  that  case  contained  the  pro- 
vision "until  the  further  orders  of  this  court,*" 
and  further  that  by  section  2;i7Q  of  the  Re- 
vised Statutes  1909  of  Missouri  It  is  pro- 
vided that,  on  application  of  either  party,  the 
court  may  make  such  alterations  in  Its  de- 
crees relating  to  alim<Miy  or  maintenance  as 
may  be  proper  at  any  time.  In  the  course  of 
the  opinion  It  Is  said  that  the  case  of  Alexan- 
der V.  Alexander,  supra,  was  cited  approving- 
ly by  the  Supreme  Court  of  the  United  States 
In  Audubon  v.  Shufeldt.  181  U.  S.  575.  21 
Sup.  Ct  735,  45  I*  Bd.  1009.  An  examina- 
tion of  the  Audubon  Case  will  disclose  that 
the  appeal  In  that  case  was  from  the  District 
of  Columbia,  and  the  question  presented  was 
whether  a  Judgment  rendered  In  the  state 
of  Uaryland  retiulrlng  Shufeldt  to  pay  ali- 
mony to  bis  divorced  wife  at  the  rate  of  950 
per  mouth  was  such  a  debt  as  might  be  dis- 
charged In  bankruptcy.  In  commenting  up- 
on the  law  of  Maryland  and  the  District  of 
C<rfumbla,  It  notices,  among  other  cases,  the 
Alexander  Ctase.  In  determining  the  char- 
acter of  the  Judgment  the  Supreme  Court 
would  look  to  the  laws  of  the  Jurisdiction  In 
which  It  was  rendered,  and  the  Maryland 
court  has  since  approved  the  holding  In  the 
Alexander  Case  as  being  based  upon  statutes 
similar  to  Its  own.  Mr.  Justite  Gray,  in  the 
course  of  bis  opinion  in  the  Audubon  Case 
said  that,  "generally  speaking."  alimony  may 
be  altered  at  any  time  as  the  clrcuukitances 
of  the  parties  may  require.  To  this  state- 
ment of  the  rule  we  subscribe,  but  cases  of 
the  character  we  are  now  considering  are 
very  exceptional. 

We  cannot  without  Inordinately  extending 
this  already  too  long  opinion  undertake  to 
discuss  at  length  the  cases  from  our  own  ju- 
risdiction. We  have  endeavored  to  examine 
nil  of  them,  and  our  investigation  discloses 
that,  whenever  a  decree  has  been  modified,  it 
has  been  in  a  case  where  the  right  to  modify 
was  expressly  reserved  In  the  decree  or  the 
rights  of  children  were  involved,  and  In  the 
latter  class  of  cases  this  court  has  said  In 
varying  forms  of  words  that,  where  alimony 
is  awarded  for  the  support  of  children,  the 
decree  Is  a  continuing  one  and  the  Jurisdic- 
tion of  both  the  parties  and  the  subject- 
matter  continues  so  long  as  there  Is  a  minor 
child  whose  welfare  and  maintenance  are 
provided  for  In  the  decree.  If  the  power  to 
modify  decrees  relating  to  cbUdrer  termi- 
nates when  there  Is  no  longer  a  minor  child 
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wboae  welfare  and  malnteaaoce  ere  provided 
for  In  the  decree,  does  It  not  necessarily 
follow  that,  if  there  had  been  no  minor  child, 
the  power  to  modify  would  not  have  existed 
In  the  first  Instance?  As  the  result  of  our 
study  of  the  authorities,  we  are  induced  to 
conclude  that,  where  the  divorce  is  from 
bed  and  board,  and  the  decree  provides  for 
the  payment  of  alimony,  It  may  be  modified 
to  meet  changed  conditions,  because  of  the 
continuance  of  the  status  of  marriage,  and 
further  because  the  cranmon-law  courts  have 
Inherent  Jurisdiction  In  such  cases,  the  rules 
of  the  ecclesiastical  courts  being  a  part  of  the 
common  law;  that  where  the  altinony  is 
temporary,  it  may,  of  course,  be  changed  dur* 
Ing  the  pendency  of  the  action;  where  the 
alimony  Is  for  the  purpose  of  providing 
maintenance  for  minor  children,  the  decree 
may  be  modified  so  long  as  there  are  minor 
children  to  be  cared  for,  the  duty  to  support 
the  child  springing  from  the  parental  rda- 
tlon  which  continues  to  subsist  after  the 
marital  status  in  which  It  had  Its  origin  has 
terminated ;  that,  where  the  decree  contains 
ao  express  reservation  of  the  power  to  modi- 
fy, the  court  may  thereafter  exercise  the 
unexhausted  portion  of  its  Jurisdiction,  the 
Judgments  in  such  cases  not  purporting  to 
be  final ;  where  the  right  to  modify  is  con- 
ferred by  statute,  it  clearly  exists  regardless 
of  whether  the  decree  be  one  of  absolute 
divorce  or  mere  separation;  but  that,  both 
upon  principle  and  authority,  where  the  de- 
cree grants  an  absolute  divorce  and  per- 
manent alimony,  though  payable  In  install- 
ments, is  allowed,  and  there  are  no  minor 
children  to  be  cared  for,  and  the  decree  con* 
tains  no  reservation  of  jurisdiction,  and  there 
is  no  statute  cmiferring  the  power  to  modify, 
after  the  time  for  appeal  has  expired  and  the 
time  limited  by  statute  within  which  Judg- 
ments may  be  modified  has  elapsed,  and  the 
Judgment  Is  not  attacked  upon  the  ground  of 
fraud  or  mistake  there  is  no  power  In  the 
court  to  modify  or  alter  It  to  meet  <iianged 
conditions. 
The  judgment  la  affirmed. 

ELUS,  a  J.,  and  MORRIS  and  MAIN,  JJ.. 
concur. 

OHADWIOK,  J.  (dissenting).  That  the  sea 
of  matrimony  is  "thick  and  uncertain"  with 
neither  diart  nor  compass  to  snide  the  mar^ 
iner  who  embarks  upon  it  is  well  undrastood. 
Judge  WEBSTER  has  most  ably  read  the 
diait  whidi  marks  the  tortuous  chaiui^s  that 
lie  in  front  of  those  who  divide  the  life  belt 
and  thenceforward  drift  alon&  His  <^inion 
la  sustained  by  authority,  and,  as  it  demon- 
strates the  state  of  the  law,  ifa  seems  to  me 
that  it  as  (dearly  demonstrates  a  necessity 
for  curative  legislation.  After  a  marriage 
has  been  dissolved  by  divorce  and  alimony 
*ed  the  dtvorc€e — ^It  is  not  r^rded  as 


chivalrous  to  award  alimony  to  a  divorc* — 
there  Is  no  reason,  except  in  law,  why  the 
parties  should  not  be  subject  to  the  call  of 
changed  conditl<»is. 

The  grass  widow  may  marry  again,  or  may 
prosper  upon  her  own .  accoui^  In  ^tber 
event  the  rejected  spouse  should  be  freed  of 
the  burden  of  support.  Or  the  grass  widow- 
er '  may  t)ecome  poor,  or  again  marry,  and 
happily,  In  which  case  society  should  concern 
itself  to  see  that  a  tie  that  la  broken  tie- 
tween  persons  Intolerable  to  each  other  does 
not  become  a  club  of  revenge  and  hate  In 
the  hands  of  the  on^  or  a  millstone  about  tbc 
neck  of  the  other. 

As  I  have  said,  every  reason,  the  dictates 
of  common  sense,  the  Interest  of  society,  and 
the  logic  of  our  statutes  dining  the  status 
of  married  persons,  save  the  law,  call  for  a 
different  rule. 

It  might  well  behoove  the  Legislature  of 
this  state  to  put  us  in  line  with  other  states 
where  the  evil  to  whidi  we  are  bound  by  au- 
thority has  been  cured  by  ai^ropriate  leg- 
islation. 


(97  Wasb.  '0, 

CRAWFORD  V.  SEATTLE.  R  &  S.  RY.  CO. 
et  al.   (No.  13691.) 

(Supreme  Court  of  Waabiagtim.   June  20, 
HAT.) 

1.  Street  Railboaos  ^>69— Use  or  Stkeets 
—Right  to  PEacENTAOi  or  Istkxcmbax 
Railway  Incoue. 

Where  a  dty  deprived  an  interurban  nilway 
company  and  its  receivers  of  the  use  of  a  cer- 
tain street  as  provided  in  its  franchise,  for  a 
certain  period,  this  was  a  partial  eviction  8us- 
pendiiiK  the  city's  right  to  collect  the  perceotafre. 
stipulated  in  the  frandiise,  of  the  aroes  iDcone 
from  operation  of  the  railway  durmg  such  pe- 
riod. 

[Ed.  Note.— For  other  cases,  aee  Street  Rail- 
roads. Cent  Dig.  S§  157-1650 

2.  TENDEB  «=3l7— NeCBSSITT  of  AcCEPTAnCX. 

A  tender  not  accepted  is  not  a  waiver  of  de- 
fense to  claim  for  the  amount  tendered. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  f  64.1 

3.  Stbbbt  Railboads  ^>09— LiOE:f8K  Tax— 
Aduibsion  bt  Paticent  or  Amount  Subse- 
quENTLT  Accruing. 

Wtiere  a  city  unlawfully  deprived  an  in- 
terurban railway  and  its  receivers  of  the  nse  of 
a  certain  street  for  a  certain  period,  ^  pay- 
ment of  the  percentage  of  the  railway's  income, 
stipulated  in  its  franchise,  accruing  after  the 
raUway  had  bees  restored  to  the  use  ^  the 
street,  was  not  an  admissitm  of  the  city's  rielic 
to  such  percentage  during  the  period  of  deiniva- 
tion. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  157-165.] 

Department  2.  /  Appeal   from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 
Action  by  William  R.  Crawford  against 
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the  Seattle,  Reoton  &  Southern  Railway  Com- 
pany and  others  for  the  appointment  of  a 
receiver,  In  which  the  City  of  Seattle  filed 
petition  for  allowance  of  Its  claim.  From 
Judgment  denying  the  City  recovery,  it  ap- 
peals. Affirmed. 

See,  also,  92  Wash.  670,  159  Pac.  T82. 

Hugh  M.  Caldwell,  Walter  F.  Meier,  and 
George  A.  Meagher,  all  of  Seattle,  for  ap- 
pellant. Hlggl&s  &  Hughes,  of  Seattle  (Hy- 
man  Zettler,  of  Seattle,  of  counsel),  fo>r  re- 
spondent. 

PARKER,  J.  The  city  of  Seattte  filed  In 
the  above-entitled  action  its  petition  for  al- 
lowance of  its  claim  against  the  receivers 
of  the  Seattle,  Reuton  &  Southern  Railway 
Company  appointed  tbertin.  The  city's  claim 
Is  for  ¥13,078,  being  2  per  cent  of  the  gross 
receipts  of  the  operation  of  the  lines  of  the 
railway  company,  and  Is  rested  upon  the  pro- 
visions of  the  franchise  grunted  to  it  by 
the  city.  Trial  upon  the  merits  In  the  su- 
perior court  resulted  in  findings  and  Judg- 
ment denying  recovery  by  the  city,  from 
which  It  has  appealed  to  this  court. 

During  the  period  here  In  question,  the 
lines  <^  the  railway  company  were  operated 
by  it  and  its  receivers '  under  a  franchise 
granted  by  the  city  of  Seattle,  which  con- 
tained, among  other  provisions,  the  follow- 
ing: 

"The  grantee,  its  successors  and  aRsigns,  shall 
pay  annually  to  the  city  of  Seattle  two  per  cent, 
per  annum  of  the  gross  receipts  derived  from  the 
operation  of  said  railways  from  and  after  the 
date  of  tbe  acceptance  of  this  franchise  until  its 
expiration.  *  *  •  gaid  payments  shalt  bo 
made  on  the  15th  day  of  January  of  each  and 
every  year  for  the  year  preceding.    *    •    •  " 

Assuming  that  the  railway  lines  were  op- 
erated under  and  In  full  enjoyment  of  this 
franchise  without  Interference  by  the  dty 
authorities,  during  the  period  from  January 
1,  1912,  to  March  4',  1915,  there  t>ecame  due 
from  the  company  and  its  receivers  to  the 
city  the  sum  of  $13,078,  no  part  of  which 
has  been  paid.  At  tbe  time  of  granting  the 
franchise,  because  of  the  prospective  regrad- 
ing  of  Dearborn  street,  over  which  one  of  the 
lines  contemplated  by  tbe  franchise  was  to 
be  constructed  and  operated,  the  railway  com- 
pany was  tem[>orai*ily  permitted  by  the  city  to 
maintain  a  Hue  upon  King  street;  the  line  upon 
Dearborn  street  to  be  constructed  as  soon  as 
that  street  would  be  regraded.  On  December 
23,  1910,  tbe  city  passed  an  ordinance  pur- 
porting to  repeal  and  forfeit  the  franchise 
onder  which  tbe  railway  lines  were  being 
operated.  This  repealing  ordinance  was  de- 
creed void  and  of  no  effect  by  the  federal 
court  sitting  in  Seattle  on  March  4,  1915, 
in  an  action  then  pending  therein  wherein 
tbe  railway  company  was  plaintiff  and  the 
city  was  defendant  Prior  thereto  the  court 
rendered  an  opinion  in  accordance  with 
which  the  decree  was  entered,  which 
opinion  is  reported  In  Seattle,  R,  ft  8. 
R  Ga  r.  Seattle  (p.  C.)  216  Fed.  at  page 


694.  At  all  times  in  question  there  was  In 
force  In  the  city  a  general  ordinance  mak- 
ing It  unlawful  for  any  person  or  corporation 
holding  a  franchise  to  use  or  occupy  any 
public  street  in  the  city  to  perform  wortc 
upon  the  streets  thereunder  without  first  ap- 
plying for  and  procuring  a  permit  therefor 
from  the  board  of  public  works.  During  the 
period  from  January  1,  1912,  to  March  4. 
1915,  the  railway  company  and  Its  receivers 
were  prevented  by  the  city  authoildes  from 
constructing  any  tracks  looking  to  the  opera- 
tion of  a  line  of  railway  upon  Dearborn 
street,  though  they  had  duly  made  applica- 
tion for  permits  to  proceed  with  the  construc- 
tion of  that  line  as  contemplated  by  the 
franchise  ordinance,  and  during  ell  of  that 
period  Dearborn  street  had  been  regrided 
and  was  physically  ready  for  the  construc- 
tion of  the  railway  line  thereon.  The  re- 
fusal of  the  city  authorities  to  allow  the 
railway  company  or  its  receivers  to  so  pro- 
ceed was  because  of  the  contention  of  the 
city  that  the  railway  companj''s  franchise 
had  been  forfeited,  and  that  it  had  no  right 
to  occupy  any  of  the  streets  of  the  city  with 
its  railway  lines.  During  this  period,  the 
railway  company  was  compelled  to  continue 
to  maintain  Its  temporary  line  upon  King 
street,  which,  by  reason  of  conditions  attend- 
ing the  operation  of  the  line  there,  resulted 
in  the  railway  company  being  under  tbe 
tiecesstty  of  expending  more  than  $1,500  per 
mouth  in  excess  of  what  It  would  have' cost 
to  maintain  its  lines  upon  Dearborn  street, 
so  that  the  railway  company  during  .the  pe- 
riod of  approximately  38  months  incurred 
an  expense  of  over  $56,000  more  than  it 
would  have  incurred  In  the  operation  of  a 
line  upon  Dearborn  street  had  it  been  per- 
mitted to  do  so  as  its  franchise  contemplat- 
ed. In  January,  1913,  and  January,  1914, 
the  receivers  of  the  railway  company  ten- 
dered to  the  dty  sums  equal  to  2  per  cent, 
of  the  gross  receipts  derived  from  the  opera- 
tion of  the  railway  lines  for  the  years  1912 
and  1913,  respectively.  These  tenders  were 
refused  by  the  city,  they  being  made  at  a 
time  when  tbe  city  was  contending  that  tbe 
franchise  of  the  nUlway  company  bad  beoi 
forfeited. 

It  Is  contended  In  the  city's  behalf  that 
neither  tlie  railway  company  nor  Its  receiv- 
ers should  be  permitted  to  avail  themselves 
of  the  defense  of  tbe  refusal  of  the  city  to 
permit  the  construction  of  the  railway  line 
on  Dearborn  street,  because  there  was  not 
sufficient  showing  that  the  railway  company 
or  its  receivers  were  ready,  willing,  and  able 
to  construct  that  line.  This  contention,  we 
think,  is  wholly  without  merit.  As  well  said 
by  ■counsel  for  the  receivers,  the  city  "Is  seek- 
ing to  recover  on  a  contract  when  it  admits 
that  it  was  not  only  unwilling  to  perform 
its  part  of  the  contract  but  positively  re- 
fused to  do  so."  E\'en  if  it  were  necessary 
for  the  receivers  to  affirmatively  show  will- 
ingness and  ability  on  the  part  of  the  railway 
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company  and  on  their  part  to  build  the  line 
on  I>earhorn  street,  the  record,  we  think, 
mnkes  sutHclent  prima  facie  showing  In  that 
regnrd.  It  Is  possilile  that  In  the  latter  pnrt 
of  the  period  In  question,  when  the  receiv- 
ership was  about  to  be  wound  up.  It  might 
then  not  have  been  pmctlcnl  for  the  receiv- 
ers to  proceed  with  the  construction  of  the 
line  on  Dearborn  street.  But,  even  If  this 
be  true,  we  think  the  city  Is  not  in  a  posi- 
tion to  now  take  advantage  of  that  fact. 
Indeed,  the  amount  of  loss  resulting  to  the 
railway  company  and  the  receivers  because 
of  t)elng  conipell^  to  operate  the  line  on 
King  street  Instead  of  Dearborn  street  argut's 
that  the  city  was  In  no  small  degree  re- 
sponsible for  whatever  lack  of  ability  there 
may  have  been  on  the  part  of  the  receiv- 
ers to  construct  the  line  upon  Dearhorn 
street,  during  the  latter  iHirt  of  the  period 
in  question. 

[1  ]  It  Is  contended  by  counsel  for  the  city 
that  the  continued  operation  of  (he  King 
street  and  otlier  lines  of  tiie  railway  system 
was  such  an  enjoyment  of  the  franchise  tlibc 
tile  railway  company  and  Its  receivers  should 
not  be  permitted  to  resist  payment  of  tlie 
city's  claim  ui>on  the  ground  of  being  pre- 
vented friim  enjoying  the  use  of  Dearborn 
street.  We  think  tills  contention  Is  answer- 
ed in  sulistaiice  by  the  decision  of  the  Su- 
preme Court  of  Missouri  in  National  Subway 
Co.  V.  City  of  St.  Louis,  1(19  Mo.  310.  69  S. 
W.  290.  Tlie  city  had  granted  franchise 
rights  to  the  subway  company  to  cohstruct 
and  oiterate  electric  conduits  in  the  streets; 
the  Company  being  obligated,  as  one  of  the 
conditions  of  the  franchise,  to  pay  the  city 
certain  sums  semiannually.  The  city  author- 
ities, liecoming  of  the  opinion  that  the  fran- 
chise ordinance  was  void,  sought  to  revoke  it 
and  denied  the  company  the  right  to  occupy 
the  streets  thereunder.  The  validity  of  the 
franchise  having  been  estabtlslied  in  the 
courts,  the  city  sought  to  collect  tiie  semlan- 
nuul  installments  from  the  company  during 
the  whole  life  of  the  franchise.  Including  the 
iwrlod  witen  tlie  company  had  been  deprived 
of  Its  rights  tliereunder.  Deuylng  the  claim- 
ed right  of  the  dty  to  collect  the  semiannual 
installments  for  the  period  when  the  com- 
pany's full  enjoyment  of  its  franchise  was 
prevented  by  the  city.  Justice  Marshall, 
speaking  for  the  court,  observed: 

"The  city  had  the  power  to  make  the  grant, 
and  to  prescribe  the  terms  of  the  grant.  The 
result  attiitiieil  nas  Cbe  right  to  so  use  the 
streets  by  the  plaiutiff,  and  tne  riRht  of  tlie  city 
ro  exact  the  semiannual  payraent»i  for  the  rxer- 
oifH>  of  the  ri^bt  granted.  The  rights  and  duties 
of  the  parties  were  therefore  mutual  aa<]  inter- 
depemJ(;ut.  The  city  had  no  riwht  to  the  money 
except  as  compensation  for  the  enjoyment  and 
exercise  of  the  right  granted,  and  the  plaintiff 
was  bound  to  pay  only  in  case  it  was  allowed 
to  exercise  and  etijoy  the  right  granted.  The 
plnintiff ,  could  not.  of  course,  avoid  payment 
by  a  voluntary  nonuser  of  the  rigbtj  nor  could 
the  city  deny  the  right,  and  still  insist  upon 
compensation  for  the  exercise  of  the  right  de- 
nied. Such  a  position  would  be  inconsistent  and 
unconsetonaUe." 


After  making  some  further  olMservattons 
likening  the  position  of  the  company  to  that 
of  a  tenant  of  the  city.  Justice  Marshall  c«i- 
cluded  the  opinion  as  follows: 

"The  city  is  the  landlord,  and  the  plaintiff  is 
the  tenant.  Tbc  tenant's  quiet  enjoyment  was 
iiUerrujitod  and  its  possession  tnken  away  by 
the  landlord,  and  therefore  its  oiilication  to  pay 
the  rent  ceaHe<l  while  and  as  long  as  such  evic- 
tion lasted,  but  sprung  into  existence  attain  aa 
soon  aa  the  enjoyment  was  restored.  Hence  the 
city  had  oo  right  to  demand  or  exact  the  semi- 
annual payments  during  the  time  the  city  pre- 
vpnted  the  piainiitf  from  enjoying  the  riglUs  cw- 
ferrod  by  the  ordinances," 

That  case  Is  exactly  like  this,  except  that 
there  was  apparently  an  entire  prevention 
of  enjoyment  of  tlie  franchise  In  that  case, 
while  in  this  case  the  prevention  of  enjoy- 
ment of  the  franchise  was  only  partiaL  That 
an  eviction  of  some  substantial  part  of  leas- 
ed premises  suspends  the  right  of  the  laud- 
lord  to  i-ollect  rent,  even  tliough  the  tenant 
remains  in  possession  of  other  portions  of 
the  premises.  Is  well  settled  by  the  authori- 
ties. In  Smith  T.  McKnany,  170  Mass.  26, 
48  N.  B.  781.  64  Am.  St.  Hep.  272.  the  sub- 
ject was  reviewed  by  Justice  Holmes,  now  of 
the  Supreme  Court  of  the  United  States, 
where  he  said: 

"It  is  settled  in  this  state,  tn  accordance  with 
the  law  of  England,  tliat  a  wrongful  eviction  of 
tlie  tenant  by  the  landlord  from  a  part  of  the 
premiseif  8U6i>end8  the  rent  under  the  lease. 
Tlio  main  rciison  which  is  given  for  the  deci- 
sions is  that  the  enjoyment  of  the  whule  con- 
sideration is  the  foundation  of  the  debt  and 
the  conilition  of  the  covenant,  and  that  the  ob- 
ligation to  pay  cannot  be  spportioQed." 

In  New  York  Drygoods  Store  t.  Pabst 
Brewing  Co..  112  Fed.  381.  60  C.  a  A.  295. 
Judge  Haker,  speaking  for  the  Seventh  fed- 
eral Circuit  Court  of  Appeals  toudilng  the 
question  of  partial  eviction  as  affecting  tbe 
landlord's  right  to  collect  rent,  said: 

"It  is  universnlly  agreed  by  the  authorities 
thnt  the  wron-'fnl  eviction,  or  ouster  of  the  ten- 
ant by  the  landlord  from  an  appreciable,  material, 
or  subxtanlial  part  of  the  demised  premises,  sus- 
penili  the  rent  reserved  under  the  lease,  and 
will  defeat  the  landlord's  rirht  to  recover  the 
fiamp.  The  main  reastm  which  is  given  for  the 
derisions  is  that  the  enjoyment  of  the  whole 
consiilcrntion  is  the  foundation  of  the  debt  and 
the  conilition  of  the  covenant,  and  that  the  obli- 
gation to  pay  cannot  be  apportioned.  To  per- 
mit an  apportionment  of  the  rent  would  he  to 
allow  the  landlord  to  take  advantage  of  Ida 
own  wrong." 

It  seems  quite  plain  to  us  that  the  depriv- 
ing of  tbe  railway  company  nod  Its  receivers 
of  the  use  of  Dearborn  street,  as  provided 
in  the  franchise,  amounted  to  a  partial  evic- 
tion and  suspended  the  right  of  the  city  to 
collect  the  2  per  cent  of  the  gross  Income 
from  the  operation  of  the  railway  during  the 
period  in  question. 

[2,  3]  It  Is  further  contended  In  behalf  of 
the  city  that  the  tender  of  payments  made  by 
the  receivers  Of  2  per  cent  of  the  gross  in- 
come which  accrued  for  the  years  1912  and 
1913  was  in  effect  a  waiver  of  the  defense 
which  the  receivers  here  make  against  tbe 
clty'8  datm.  We  think  It  Is  a  suffident  ao- 
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swer  that  those  tenders  were  not  accepted. 
They  were  made  at  a  time  when  the  dty  was 
Insisting  In  the  federal  court  that  the  fran- 
chise had  been  forfeited,  and  manifestly 
were  made  by  the  receivers  In  an  eftort  to 
Induce  the  city  to  comply  with  the  franchise 
contract  and  permit  the  recei%er8  to  proceed 
thereunder  as  well  as  to  prevent  the  possi- 
bility of  forfeiture  of  the  franchise,  then  In 
lltigntion  In  the  federal  court  We  are  quite 
uniible  to  understand  bow  the  city  can  now 
have  these  tenders  construed  as  an  admis- 
sion on  the  part  of  the  receivers  that  the 
city  was  legally  entitled  thereto.  If  there 
has  been  any  payment  and  acceptance  of  the 
2  per  cent,  of  the  Income  accruing  after 
March  4.  1915,  It  seems  plain  that,  whatever 
effect  such  payments  might  have  as  an  ad- 
mission that  the  city  was  entitled  thereto, 
they  could  In  no  event  have  the  effect  of  an 
admission  that  the  dty  was  entitled  to  any 
paynients  accruing  prior  thereto  during  the 
period  that  the  railway  company  and  the 
receivers  were  deprived  of  the  use  of  Dear- 
born street;  in  other  words,  during  the  peri- 
od when  they  were  In  effect  partially  evicted. 
Morris  v.  Kettle,  57  N.  J.  Uiw,  21S.  30  Atl. 
879;  Kuscliinsky  v.  Flanlgan,  170  Mich.  '2i6, 
136  N.  W.  302.  41  L.  R.  A.  <N.  S.)  430,  Ann, 
Cas.  19 14  A,  1228. 

We  are  clearly  of  the  opinion  that  the  city 
Is  not  entitled  to  recover. 

The  Judgment  is  affirmed. 

ELLIS.  C.  J.,  and  MOUNT,  FULLBRTON, 
ud  HOLCOMB,  JJ.,  concur. 


(97  Wub.  in) 
STATE  T.  GREAT  NORTHERN  BZ.  CO. 
(No.  13895.) 

(Supreme  Court  of  WashiDgbm.   June  22, 
1917.) 

CommiCK  «S»14— llTTBRaTATB  COUHXBCE— 1n- 

ToxiCATiNn  Liquors  —  Pkkhits  to  Suip  — 

Statutes — OoNfimucTioN. 
Sinre  the  Wchb-Kenyon  I*aw  (Act  Cong. 
Marrh  1.  11)1.^  c.  90.  37  ftlat.  699  (U.  S.  Comp. 
St  1910.  S  87391)  divests  interstate  Bhipments 
of  liquor  of  tlieir  character  as  interstate  com- 
merce, I.aws  1015.  c.  2.  S  18,  requiring  a  permit 
to  b«  affixed  to  containers  of  liquor  at  tbe  time 
of  sbipineDt,  applies  to  a  shipment  oritciiiatiug 
in  Kentuclty  consigned  to  Washington,  and  on 
failure  to  secure  a  permit  tbe  liquors  are  liable 
to  seizure. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  iS  30.  92.] 

Diriment  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Wm.  H.  Pemberton, 
Judge. 

Suit  by  the  State  against  the  Great  North- 
em  Railway  Company.  Judgment  for  the 
State,  and  the  Railway  appeals.  Affirmed. 

F.  V.  Brown,  F.  G.  Dorety,  and  R.  J.  Hag- 
man,  all  of  Seattle,  for  appellant  W.  V. 
Tanner,  Atty.  Gen.,  Lindsay  L.  Thompson, 
Asst.  Atty.  Gen.,  and  W.  P.  Brown,  of  Bel- 
lingham,  for  the  State. 


MAIN,  J.  The  purpose  of  this  action  was 
to  cause  the  seizure  and  destruction  of  In- 
to.vicatlng  liquor  which.  It  was  clnlmed,  had 
been  trani^purted  Into  this  state  in  violation 
of  law.  The  trial  resulted  in  a  Judgment  di- 
recting the  destruction  of  the  liquor.  i-Yom 
this  Judgment,  one  of  the  defendants,  the 
Great  Northern  KuiUvay  Compuny,  appeals. 

The  facts  are  these:  Tbe  subject  of  tbe 
controversy  Is  15  casks  of  whisky,  of  the  val- 
ue of  $500  or  $600.  On  February  9,  !91C, 
these  casks  were  shipped  by  tbe  BernhcLm 
Distilling  Company,  at  Ix)u!svllle,  Ky.,  to 
Collins  &  Co.,  regularly  licensed  pbunnaclsts 
and  druggists,  in  th^  city  of  nelliiigham. 
Tbe  casks  of  whisky  arrived  in  Bellinghum 
In  due  course  of  trnnsiwrtatlon,  and  were 
held  by  the  railway  company,  at  its  ware- 
house at  that  point,  awaiting  delivery  to  tbe 
consignee,  Collins  &  Co.,  at  the  time  the  wiir- 
rant  was  Issued,  and  the  pri>i>erty  seiml  by 
the  sheriff.  No  penult  as  re^iulred  by  sec- 
tion 18  of  the  prohibition  law  (Laws  of  1915. 
0.  2),  was  affixed  to  tbe  casks  at  tbe  time  of 
shipment,  or  at  any  time  prior  to  the  seizure. 
It  is  claimed  by  the  appellsint  that,  since  the 
breach  of  tbe  prohibition  law  related  to  the 
manner  of  shipment,  and  there  was  no  viola- 
tion of  a  law  which  prohibited  tbe  shlpuient 
of  Intoxicating  liquor  Into  the  state,  the  rail- 
road company  bad  the  right  to  carry  the 
whisky  as  an  article  of  Interstate  commerce, 
even  though  In  doing  so  It  violated  a  provi- 
sion of  tbe  prohibition  law  as  to  tbe  manner 
or  conditions  upon  which  the  transportation 
would  be  permitted.  Tbe  act  Congress  pass- 
ed during  the  year  1913,  and  known  as  tbe 
Webb-Kenyon  Law,  1914  Fed.  Ktat  Ann.  208, 
prohibits  the  shipment  or  transportation  of 
intoxicating  liquor  from  one  state  Into  an- 
other, when  such  shipment  would  violate  any 
law  of  the  state  into  which  the  shipment  Is 
made. 

■  The  question,  tlJcn,  Is  whether  that  law 
was  Intended  to  prohibit  the  shipment  when 
there  was  only  a  violation  of  the  state  law  as 
to  the  manner  of  shipment,  and  there  was  no 
general  prohibition  In  the  state  statute 
against  the  sblpuient  of  liquor  into  the  state. 
In  Clark  Distilling  Co.  v.  Western  Maryland 
R.  Co.,  242  U..  S.  311,  37  Sup.  Ct.  ISO.  01  L. 
i:d.  320.  L.  R.  \.  IDl-lt.  1218,  the  plaintllT 
sought  to  compel  the  railroad  company  to 
transiwrt  a  shipment  of  liquor  from  the  state 
of  Maryland  to  a  point  of  delivery  In  the 
state  of  West  Virginia,  there  being  In  force 
in  the  latter  state,  at  tbe  time,  a  prohibition 
law.  In  the  course  of  the  opinion  in  that 
case,  and  speaking  with  reference  to  the 
scope  of  the  Webb-Kenyon  Act,  It  was  said: 

"Reading  the  Webb-Kenyon  Lnw  in  the  llRht 
thus  thrown  upon  it  by  the  Wilson  Act  (Act 
Aug.  8.  1890.  e.  728.  26  Stat  313  (U.  S.  Comp. 
St  1916.  §  8738)1  and  the  decisions  of  this 
court  which  sustained  and  applied  it,  there  is  no 
room  for  doubt  that  it  waa  cniicled  simply  to 
extend  that  which  was  done  by  the  Wilson  Act; 
that  is  to  say,  its  purpose  waa  to  prevent  the 
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immunfty  diaracteristlc  of  interstate  commerce 
from  being  used  to  permit  the  receipt  of  Uquor 
tbrouKh  such  commerce  in  statco  cootrary  to 
their  laws,  mid  thus  in  effect  afford  a  means 
of  subterfuge  and  indirection  to  set  auch  laws 
nt  nnu^ilit.  In  this  light  it  ia  clear  tbet  the 
WeLh-Kenyon  Act.  if  effect  is  to  be  given  to 
its  text,  but  oiKTated  so  as  to  cause  the  prohi- 
bitions of  the  West  Virginia  law  against  sfaip- 
ment.  receipt,  and  possesion  to  be  applicable 
and  controlling  irrespective  of  whether  toe  state 
law  did  or  did  not  pi-ohibtt  the  individual  use 
of  liquor.  That  such  also  was  the  embodied 
spirit  of  the  Webb-Kenyon  Act  plainly  appears, 
sfnce.  if  that  be  not  true,  the  coming  Into  being 
of  the  act  is  wholly  inexplicable. 

"The  case  in  this  court  relied  upon  to  estab- 
lish the  contrary  (Adams  Kxp,  Co.  v.  Kentucky, 
■S'^  U.  S.  IIK).  30  Sim.  CL  &!4,  GO  U  Ed.  1267, 
J/.  R.  A.  19160.  2iS,  Ann.  Cas.  1915D.  1107) 
clearly  does  not  do  bo.  All  that  was  decided 
in  that  case  was  that,  as  the  court  of  last  resort 
of  Kentucky,  into  which  liquor  had  been  ship- 
ped, bad  held  that  the  state  statute  did  not  for- 
bid shipment  and  receipt  of  liquor  for  personal 
use,  therefore  the  Webb-Kenyon  Act  did  not 
apply,  unce  it  only  applied  to  things  which  the 
state  law  prohibited.  The  lending  state  case  cit- 
ed is  Van  Winkle  v.  State.  4  Boyce  (Del.)  578, 
91  AtL  385,  Ann.  Oas.  1916D.  101.  It  is  true 
in  that  case  the  state  law  prohibited  shipment 
to  and  receipt  of  intoxicants  in  local  option 
territory,  and  if  the  Webb-Kenyon  Law  had 
been  applied,  there  would  have  be^  no  possible 
grounufor  claiming  that  the  state  prohibitions 
could  be  e8cai>ed  because  the  liquor  was  shipped 
in  interstate  commerce.  But  the  shipment  was 
held  to  be  protected  as  interstate  commerce 
despite  the  state  prohibition,  because  the  Webb- 
Kenytm  Law  was  not  correctly  applied,  for  the 
following  reason:  Coming  to  consider  the  text 
of  that  law,  the  court  said  that  as  the  Webb- 
Kenyon  Act  prohibited  the  shipment  of  intoxi- 
cants 'only  when  liquor  is  intended  to  be  used  in 
violatioD  of  the  law  of  the  state,'  and  as  the 
liquor  shipped  was  intended  for  personal  use, 
which  was  not  forbidden,  therefore  the  ship- 
ment, although  prohibited  by  the  state  law,  was 
beyond  the  reach  of  the  Webb-Kenyon  Act  But 
we  see  no  ground  for  following  the  ruling  thus 
made,  since,  as  we  have  already  pointed  out, 
it  necessarily  rested  upon  an  entire  misconcep- 
tion of  the  text  of  the  Webb-Kenyon  Act,  be- 
cause that  act  did  not  simply  forbid  the  intr» 
ductioD  of  liquor  into  a  state  for  a  prohibited 
use,  but  took  the  protection  of  interstate  com- 
merce away  from  all  receipt  and  possession  of 
liquor  prohibited  by  state  law. 

"The  movement  of  liquor  in  ioterstate  com- 
merce and  the  receipt  and  possession  and  right 
to  sell  prohibited  by  the  state  law  having  been 
in  express  terms  divested  by  the  Webb-Kenyon 
Act  of  their  interstate  commerce  character,  it 
follows  that  tf  that  act  was  within  the  power  of 
Oongress  to  adopt,  there  is  no  possible  reason 
for  holding  that  to  enforce  the  prohibitions  of 
the  state  law  would  conflict  with  the  commerce 
dause  of  the  Constitution;  and  this  brings  us 
to  the  last  question,  which  is: 

"4.  Did  Congress  have  power  to  enact  the 
WVbb-Konyon  LawT' 

Then  follows  a  dlacussioii  and  holding 
which  sustains  the  power  of  Congress  to  en- 
act the  Webb-Kenyon  Law.  From  the  ex- 
cerpt quoted  from  that  opinion.  It  appears 
that  the  movement  of  liquor  tn  Interstate 
commerce,  which  is  prohibited  by  the  state 
law.  is  divested  by  the  Webb-Eeny<Hi  Act  of 
Its  character  ns  interstate  commerce.  The 
purpose  of  the  act  was  to  prevent  the  im- 
munity characteristic  of  interstate  commerce 


from  being  used  to  permit  the  receipt  of  liq- 
uor through  such  commerce  "in  states  om- 
trary  to  their  laws." 

Under  the  doctrine  announced  In  that  case, 
we  think  that  intoxicating  liquor  la  divested 
of  Its  character  of  Interstate  commerce  by  the 
Webb-Kenyon  Act.  where  its  shipment  into 
the  state  violates  the  state  statute  aa  to  the 
manner  or  conditions  upon  wblch  such  ship- 
ments may  be  made.  The  shipment  here  to 
controversy  violated  the  section  of  the  pro- 
hibition law  which  makes  It  unlawful  for  a 
railroad  company,  or  other  transportation 
company,  to  transport  or  convey  intoxicatinz 
liquor  Into  the  state,  without  having  a  per- 
mit issued  by  the  county  auditor  "affixed  in 
a  conspicuous  place  to  the  parcel  or  pac^ge 
containing  the  liquor." 

The  briefs  In  the  case  now  before  ns  were 
written  and  filed  prior  to  the  decision  in 
Clark  Distilling  Co.  v.  Western  Maryland  R. 
Co.,  supra,  ond  we  think  the  other  qnesdons 
presented  are  answered  adversely  to  the  ap- 
pellant's contention  in  that  case. 

The  Judgment  will  be  afBrmed. 

ELLIS.  C.  J.,  and  CHADWIOK,  MORBXS. 
and  WEBSTER,  JJ..  concur. 


MTJRPHT  V.  PANTON  et  aL 


(M  wash.  C37) 
(No.  13S83.I 


(Supreme  Court  of  Washington.    June  15. 
1917.) 

1.  COBPOBATIONS  «=»563(2)  —  STOCK HOLDEBS' 

Liability— Rights  or  Receivkb-— TKavsieb 
OF  Stock. 

The  leceiver  of  an  insolvent  corporation  can 
have  no  greater  right  than  the  corporation 
against  the  stockholders  unless  it  is  affirmatively 
shown  that  the  rights  of  creditors  existing  at 
the  time  were  prejudiced  by  a  record  in  the  min- 
ute book  of  the  corporation  of  a  transfer  of  their 
stock  -wbich  had  been  fully  paid  for  to  the  cor- 
poration and  an  agreement  to  subscribe  for  the 
same  amount  of  stock  which  they  had  surren- 
dered, all  of  wbich  was  done  pursuant  to  the 
desire  to  release  their  right  to  vote  a  part  of 
the  stock. 

[Ed.  Note.— For  other  eases,  see  Corpora  lions. 
Cent.  Dig.  {  22801^.] 

2.  Evidence  <g=>450(5)— lasDE  OF  Stock— Pax- 

SUaiPTION. 

stock  once  issued  carries  a  presumption  that 
it  is  paid  for,  and  to  surrender  stock  seven  years 
after  its  issuance  and  immediately  subscribe 
and  promise  to  pay  for  it  is  a  transactitm  suffi- 
ciently clouded  by  ambiguity  to  warrant  a  resort 
to  parol  evidence  to  explain  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Bridmce. 
Cent  Dig.  |  2071.] 

3.  COBPOBATIONB  «=^248  —  RiOHT  OF  CbEDI- 

tobs— Estoppel. 
Where  stockholders  in  a  corporation  trans- 
ferred their  stock  which  had  been  fully  paid  for 
to  the  corporation  and  immediately  subscribed 
for  the  same  amount  of  stock  as  had  been  sur- 
rendered, a  receiver  of  the  corporation  <»i  its 
subsequent  insolvency  could  not  hold  such  stock- 
holders as  for  unpaid  subscriptions  on  the 
ground  that  the  corporation  gave  statements  to 
commercial  agencies  showing  such  subscriptiooa. 
and  upon  which  credit  was  extended,  since  es- 
toppel implies  hurt  or  injury,  or  the  doing  ot  a 
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thine  which,  but  for  the  thine  rdled  on,  would 
not  have  been  done,  and  it  is  inconceivable  that 
complaininj;  creditors  would  have  extended  cred- 
it CD  the  faith  of  a  subscriptioa,  and  denied  it 
oo  a  rQtresmtadMi  tbat  thft  stock  was  paid  in 
fulL 

[Ed.  Note— For  other  cases,  see  Corporations, 

CenL  Diff.  H  996-1001.] 

4.  CoirpORATioNB  <8=>229  —  Stockholdkbs' 
Liability— Tbost  Pdnd  Doctbime. 

The  doctrine  which  BUBtains  the  rights  of  a 
creditor  to  enforce  the  payment  of  a  stock  8ul>- 
wription  is  that  of  the  trust  fund,  under  which 
docb^ne  no  stockholder  may,  by  his  own  act,  put 
it  within  the  power  of  the  corporation  to  hold 
out  capital  stock  either  paid  up  or  subscribed 
when  it  is  neither  paid  up  nor  subscribed,  ond  a 
subscription  contract  can  only  be  waived,  can- 
celed, or  dissolved  by  the  mutual  consent  of  the 
snbscriber,  the  other  stodiholders,  and  corporate 
creditors  existing  at  the  time  of  the  cancella- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  87&1 

5.  COBPOSATIONS  ^=3248— Stockholdebs. 

Where  stockholders  in  a  corporation  trans- 
ferred their  paid-up  stock  to  the  corporation  and 
subscribed  for  th«  same  amount  of  stock  which 
thev  had  surrendered,  they  were  stodtholders 
with  paid-up.  stock,  and  not  liable  at  the  suit  of 
the  receiver  of  the  corporation  upon  its  subse- 
quent insolvency. 

[Ed.  Note.— For  other  cases,  see  Ctnporations, 
Cent.  Dig.  i§  998-1001.} 

6.  CoBPOBATioNS  ^=>83  —  Stock  Subschip- 
TiONs  —  Cancellation  of  Agbeement  to 
Sdbscbibb. 

Where  a  stockholder  agreed  to  subscribe  for 
stock,  and,  being  unable  to  pay  for  a  part  of 
it,  in  order  to  insure  him  the  control  of  the  cor- 
poration, it  was  agreed  that  other  stockholders 
should  turn  into  the  treasury  their  specified 
shares,  and  a  subsequent  agreement  canceled  the 
agreement  whereby  the  stockholders  agreed  to 
subscribe  for  the  unpaid  shares,  "in  its  entirety, 
the  same  having  been  fulfilled  and  complied  with 
to  the  beet  ability  of  both  parties,"  the  conten- 
tion that  the  subsequent  agreement  .was  in  effect 
no  more  than  a  cancellation  of  the  agreement 
to  subscribe,  and  uot  a  cancellatioD  of  uie  actu- 
al subscription,  was  without  merit. 

[Ed.  Note.— For  other  casesj  see  Corporations, 
Cent  Dig.  {}  328-^,  1407.] 

7.  cobfobations  €=»240(1)  —  llabilitt  of 
Stockholders— " Existing  Cbeditob." 

Where  creditors  of  a  corporation  wore  whole- 
salers who  had  before  and  after  an  attempted 
cancellation  of  a  stock  subscription  furnished 
goods  from  time  to  time  as  ordered,  although 
the  claim  which  they  now  assert  accrued  after 
the  attempted  cancellation,  they  are  nevertheless 
"existing  creditors"  at  the  time  of  the  cancella- 
tion, entitled  to  contest  the  validity  of  such 
cancellation  to  which  the^  did  not  consent  for 
the  stock  not  paid  for,  since  a  publication  of 
the  amount  of  capital  stock  is  a  continued  hold- 
ing out  to  all  the  world,  and  creditors  present 
as  well  as  prospective,  that  the  capital  is  paid 
or  subscribed,  and  it  would  be  an  impeachment 
of  the  trust  fund  doctrine  to  bold  that  <Hie  who 
had  opened  a  line  of  credit  with  a  corporation, 
presumptively  on  the  faith  of  its  representations 
as  to  capital  stock,  and  furnished  goods  from 
time  to  time,  should  he  denied  the  status  of  an 
"exisUng  creditor,"  and  when  relations  are  once 
nssumed,  the  law  ought  to  presume  in  the  ab- 
sence of  evidence  of  notice  tbat  each  transac- 
tion, if,  in  the  aggregate,  they  possess  the  char- 
nctcr  of  a  course  of  dealing,  ia  based  on  the 


faith  established  wKen  Uie  flnt  account  wu 

opened. 

[Ed.  Note.— For  othw  cans,  see  Corporations, 
Cent  Dig.  g  1100%. 

For  other  definition^  see  Words  and  Phrases, 
First  and  Second  Series,  Existing  Creditor.] 

&  COBPOKATIORS    ^3M(Q  —  SUBSCBIBEBS — 
RlQETT  OF  SUBSCBIBBB  TO  8E]:J>— LUBILITT 
OF  PUBCHASEB. 
Where  the  trust  fund  doctrine  of  liability 
of  stockholders  to  creditors  for  the  amount  un- 
paid on  stock  subscriptiras  prevails,  if  a  sub- 
scriber sells  to  another  in  good  faith,  the  pur- 
chaser stands  in  the  shoes  of  the  first  sub- 
scriber, who  is  thereby  released  from  liability 
without  injury  to  the  stodt,  whether  subscribed 
or  paid  up. 

[Ed.  Note.— For  other  cases^  see  Corporations, 
Cent  Dig.  U  06S-071.] 

9.  COBFOKATIONS  «S»8&— SuBSCBIBEBS— RiOHT 

OF  COBPOBATION  TO  COUPBOUISB  CLAIM. 

If  a  subscriber  for  corporate  stock  be  in- 
solvent a  corporation  may  compromise  its  daim, 
but  it  mnst  be  for  a  valuable  consideratioa,  and 
sustained  on  the  theory  that  the  money  worth 
of  the  capital  stock  Is  not  impaired,  and  that 
something  ia  substituted  for  the  promise  of  the 
subscriber. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  337-3G4,  425-428.] 

10.  COBFOBATIONS      i^83  —  BTOOKHOUWBS' 

RiQHT  TO  Sell  Stock. 
Where  there  was  nothing  to  sustoia  an  act 
of  cancellation  of  a  stock  subscription  except 
the  cancellation  itself,  and  there  was  no  pre- 
tense  of  keeping  the  capital  unimpaired,  the  can- 
cellation was  Invalid,  since  a  trade  in  stock 
which  impairs  the  money  worth  of  the  stock  is 
invalid;  as  stock  or  a  live  subscription  must 
represent  the  money  worth  ot  the  corporatioD 
up  to  the  full  extent  of  the  authori2ed  capital. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  32S-336,  1407.J 

11.  COBFOBATIONS  €=»229— SUBSCBIBEBS— EIf- 

FECT  OF  Loan  to  Cobpobation. 
The  fact  tbat  a  subscriber  had  advanced 
money  for  the  benefit  of  the  corporation  and 
had  indorsed  a  note  made  by  it  to  its  landlord 
in  paymeut  of  its  rent  did  not  release  such  sub- 
scnlier  from  his  obligatifm  as  such,  and  he 
would,  at  the  best,  be  a  creditor  of  the  corpora- 
tion, with  the  privilege  of  asserting  his  claim 
to  l>e  paid  pro  rata  with  other  creditors,  al- 
though the  rights  of  creditors  in  the  assets  of 
an  insolvent  corporatitm  are  superior  to  those 
of  Btockhoiders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  876.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Suit)  by  John  F.  Murphy,  as  receiver  of 
the  John  Panton  Cwnpany,  against  John  Pan- 
ton  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  with  direc- 
tions to  enter  a  judgment  for  plaintiff  as  to 
the  named  defendant  and  affirmed  as  to  other 
defendants. 

Wettrlck,  Anderson  &  Wettrlck,  of  Seattle, 
for  ajipeUaut.  Bogle,  Graves,  Jlerritt  &  Bogle 
iind  Hall  &  Cosgrove;,  all  of  Seattle,  for 
respondents. 

CUADWICK,  J.  This  suit  was  brought 
to  recover  upon  unpaid  stuck  subscriptions. 
Respondents  London,  Atliiusun,  and  Wolfe 


)For  other  cow  see  same  topic  and  KEY-NUMBEK  la  all  Key-Numbered  DlgeaU  mud  IndsxM 
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are  cfaar^  as  subscribers  to  the  capital 
stock  of  the  John  I*anton  Company,  formerly 
the  Kdwin  London  Company,  and  later  the 
London- Pan  ton  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state. 

Appi'ilant  contends  that  their  liability  rests 
primarily  In  the  records  of  the  company,  and 
secondarily  In  the  doctrine  of  estoppel.  To 
make  a  prima  facie  case,  counsel  Introduced 
the  following  record  of  date  December  30, 
1011,  from  the  minute  bool;  of  the  company: 

"On  motioD  of  Jolio  I'auton,  seconded  by  H. 
H.  Wolfe  and  carried,  tbe  seLTclnry  is  instruct- 
ed to  oiimcl  and  rei)ffer  for  sale  tlie  following 
elinres  of  capital  stock  of  tlie  coinpany:  {VtH) 
fifty-eishl  Hliures  held  by  Edwin  London;  (41) 
forty-one  ttljares  held  by  II.  H.  Wolfe:  and  (Iti) 
sixteen  slmres  held  by  Y.  IL  Atkinson,  itea- 
8ona  for  same  twiDg  canceled  on  account  of 
not  haviDK  been  jtaid  for." 

"On  motion  the  company  then  offered  the 
(115)  one  hundred  and  fifteen  shares  for  sale 
at  par.  Kdwin  Ixindon  offered  to  purchaae  (5S) 
hfty-eicht  shares.  U.  I!.  Wolfe  offered  to  pur- 
chase |41)  forty-one  shares,  and  Y.  H.  Atkinson 
offered  to  purchase  (lU)  sixteen  shares." 

"On  motion  of  John  I'antOD;  seconded  by  H. 
H.  Wolfe  and  carried,  that  tlie  offers  of  Edwin 
I^^ndon.  H.  II.  Wolfe  nnd  Y.  H.  Atkinson  for 
the  (115)  one  hundred  and  fifteen  shares  of  the 
capital  stock  be  accepted  aad  stock  delivered  to 
tbe  parties  aa  sotHi  as  paid  for." 

Over  the  objection  of  appellant,  respond- 
ents were  permitted  to  show  that  at  the  time 
tbe  minute  was  made  the  capital  stock  of  the 
Edwin  Undoii  CMUpany  was  $60,000,  divided 
between  Edwin  London,  J.  H.  Atkinson.  H.  B. 
Wolfe,  and  a  nominal  stockholder  holding  one 
share ;  that  it  was  deemed  wise  to  Increase 
the  capital  stock  of  the  corporation  to  $125,- 
000;  that  John  Panton  was  willing  to  take  up 
the  whole  of  the  hicrease  of  $05,000;  that 
Mr.  Panton  demanded  that  the  name  of  the 
corporation  should  be  changed  to  the  John 
Panton  Company;  tiiat  he  should  bare  con- 
trot  of  the  corporation  andi  be  its  general 
mnnnger;  that  he  was  unable  to  pay  more 
than  $54,000  In  cash ;  that  in  order  to  insure 
him  tbe  control  of  the  corporation,  It  was 
agreed  that  tbe  other  parties  should  return 
into  the  treasury  shares  as  follows:  London, 
58  shares;  Y.  II.  Atkinson,  16  shares;  and  H. 
H.  Wolfe,  41  shares — thus  reducing  the  ap- 
parent holding  of  the  parties  by  115  shares, 
which  at  lis  par  value  of  $11,500,  would  over- 
come the  110  shares  for  which  Panton  was 
unable  to  pay,  which  at  its  par  value  would 
amount  to  $11,000,  and,  tliat  the  interests  of 
the  three  first  named  parties  might  be  pre- 
served, tliey  subscribed  for  the  same  amount 
of  the  stock  which  they  had  surreudei-ed.  It 
was  further  shown  that  on  February  11,  1913, 
an  agreement  was  signed  by  all  parties  save 
the  nominal  stockholder  canceling  the  agree- 
ment of  December  30,  1911,  "in  Its  entirety, 
the  same  having  been  fulfilled  and  compiled 
with  to  the  best  ability  of  both  parties." 

Appellant  Insists  that  the  stock  of  rx)ndon, 
Atkinson,  and  Wolfe  had  not  been  fully  paid 
at  tbe  time  the  stock  of  tbe  Edwin  London 
Company  was  increased  from  $35^000  to  $60,- 


000.  The  court  found  otherwise,  and,  without 
reviewing  the  testimony,  we  are  oootrat  to 
subscribe  to  his  holding. 

But,  if  tlila  be  true,  appellant  hopes  to 
hold  London,  Atkinson,  and  Wolfe  under  the 
doctrine  of  estoiTpel:  First,  because  the  rec- 
ord shows  an  unqualified  subscription  npoa 
which  creditors  bad  a  legal  right  to  rely; 
and,  second,  because  the  company  gave  state- 
ments to  commercial  agencies  showing  such 
subscriptions  and  upon  which  credit  was  ex- 
tended. 

[1)  Addressing  ourselves  to  the  first  ground 
of  estoppel,  we  find  no  more  than  a  cininsy 
attempt — the  parties  acted  without  counsel 
— to  release  their  right  to  vote  a  part  of  their 
stock.  The  stock  had  lieen  actually  paid  for. 
The  parties  could  have  successfully  defended 
In  an  action  brought  by  the  corporation  upon 
a  call.  The  receiver  can  have  no  greater 
right  than  the  corporation  would  have  bad, 
unless"  It  Is  afllrmattvely  shown  that  the 
rights  of  creditors  existing  at  the  time  were 
prejudiced  thereby.  Walton  Lumlier  Co.  v. 
Commonwealth  Lumber  Co.,  163  Pac  762. 

[I,  S]  We  have  so  far  proceeded  upon  the 
theory  that  the  minute  relied  on  shows  a  sub- 
scription on  its  face.  This  may  well  be  doubt- 
ed. Stock  once  Issued  carries  a  presomption 
that  it  is  paid  for.  To  surrender  stock  some 
seven  years  after  Its  Issuance  and  to  sab* 
Hcrlbe  and  promise  to  pay  for  It  is  a  trans- 
action sufficiently  clouded  by  ambiguity  to 
warrant  a  resort  to  parol  evidence  to  explain 
the  transaction.  Nor  do  we  think  respcmd- 
ents  London,  Atkinson,  and  Wolfe  can  be 
held  under  tbe  second  plea  of  estoppel. 

[4]  The  doctrine  which  sustains  tbe  right 
of  a  creditor  to  enforce  the  payment  of  a 
stock  subscription  Is  that  of  the  trust  fund. 
Under  this- doctrine  no  stockholder  may,  by 
his  own  act,  put  it  within  the  power  of  the 
corporation  to  hold  out  a  capital  stock  ^ther 
paid  up  or  subscribed  when  it  Is  nether  paid 
nor  subscribed.  A  chain  of  circumstances 
or  a  course  of  conduct  may  malce  what  would 
seem  in  law  be  a  maintaining  of  the  capital 
stock,  while  It  mi^t  not  be  so  In  fact  Al< 
though  counsel  seems  to  maintain  otherwise, 
we  had  always  understood  that  the  main  re- 
liance of  creditors  of  an  Insolvent  corpora- 
tion consisted  in  the  right  to  Inquire  beyond 
the  record  made  by  the  parties,  to  the  end 
tliat  the  true  fact  might  be  revealed.  It  is 
upon  this  princl[rie  that  creditors*  bills  are 
maintained.  If  this  be  the  right  of  creditors, 
we  can  conceive  ot  no  valid  objection  to 
the  right  of  the  subscriber  to  reveal  the  true 
fact.  The  fact  appearing  in  this  case  that  the 
capital  stock,  in  so  far  as  the  holdings  of 
London  Atkinson,  and  Wolfe  are  concerned, 
has  been  In  no  way  impaired,  that  Instead 
of  a  subscription,  as  appears  on  the  minute 
book,  and  the  i^tements  given  out  by  the 
company,  the  stot^  was  fully  paid,  a  creditor 
cannot  urge  an  estoppd,  tor  In  law  his  posl-  - 
tifm  Is  the  same  whether  the  stock  has  been 
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paid  for  1q  cash  or  Is  tmbject  to  payment  on 
call.  Estoppel  implies  burt  or  injury,  the 
doing  of  a  thing  which,  bat  for  the  thhig  re- 
lied on,  would,  not  hare  been  done.  It  U 
Ineonceirable  that  the  complaining  creditors 
would  have  extended  credit  on  the  faith  of 
a  subscription,  and  denied  it  upon  a  repre- 
sentation that  the  stock  was  paid  in  full ;  yet 
such  is  the  very  premise  to  which  we  are 
driveo  if  we  are  to  hold  London,  Atkinson, 
and  Wolfe  liable  as  subscribers. 

[B]  The  right  of  the  receiver,  in  the  absence 
of  an  e5toi>i)el.  Is  to  be  measured  by  the  re- 
lation of  London,  Atkinson,  and  Wolfe  to  the 
corporation.  Notwithstanding  the  abortive 
attempt  of  the  parties,  we  think  they  were 
Btockholders  with  paid-up  stock,  and  are  not 
liable  at  the  suit  of  the  appellant. 

We  have  not  been  able  to  satisfy  ourselves 
tbat  the  Panton  subscrlpiion  cnn  be  thus  dis- 
posed of.  Tbat  It  was  Mr.  Panton's  intention 
to  acquire  control  of  the  cori>oi"atioD,  that 
he  (Mid  $54,000  in  money;  and  tliat  be  sub- 
scribed for  stock  of  the  par  value  of  $11J!00, 
there  can  be  no  doubt  It  Is  equally  well 
establlshod  that  he  did  not  meet  his  subscrip- 
tion, and  that  all  parties  in  interest  agreed 
tliat  bis  stock  subscription  should  be  canceled. 

[6]  We  take  no  stock  lu  the  argument  of 
counsel  that  the  agreement  of  February  13, 
1013,  wbereby  ail  of  the  interested  parties 
canceled  the  agreement  of  December  30, 1911, 
whereby  Panton  agreed  to  subscribe  for  the 
unpaid  shares,  was  canceled  "In  Its  oitirety, 
the  same  having  been  fnlfllled  and  complied 
with  to  the  best  ability  of  both  parties,"  was 
In  legal  effect  no  more  than  a  cancelation  of 
tbe  agreement  to  subscribe,  and  not  a  can- 
cellation of  the  actual  subscrlpUont  which 
was  made  cm  February  28, 1912. 

The  int«it  of  the  parties  was  to  relieve 
Panton  of  bis  obligation  to  pay  for  the  sto<4[. 
'Wherefore  It  follows.  If  a  corporaUon  can 
cancel  a  stock  subscription  so  as  to  avoid  the 
obligation  of  the  subscriber,  Panton  is  not 
liable.   If  It  cannot,  he  is. 

Counsel  for  Mr.  Panton  plant  themselves 
squarely  upon  the  proposition  that  no  cred- 
itors existing  at  the  time  the  cancellation 
was  made  are  now  complaining,  and  that  as 
to  nonexistent  creditors  the  corporation  la 
Ceee  to  act,  it  tbe  rigbta  ot  the  stockholders, 
as  betwem  themselves,  are  not  violated.  The 
text  of  their  brief  is  an  unidentified  quota- 
tirai,  vis.: 

"A  sabscription  contract,  like  any  other  con- 
tract, may  be  waived,  canceled,  or  dissolved  by 
the  mutual  consent  of  tbe  parties  interested. 
Tbe  interested  parties  are  the  subscriber  him- 
self, the  other  stockholders,  and  the  corporate 
CTeditors  ezisting  at  the  time  of  the  cancella- 
tion." 

This  text  assumes  the  trust  fund  doctrine 
of  corporate  stock,  to  which  this  court  is 
firmly  committed.  Johns  v.  Clother,  78 
Wash.  602,  1^  Pac.  755;  Kom  v.  Cody  De- 
tective Agency,  76  Wash.  540,  130  Pac.  1156^ 
00  U  B.  A.  (M.  SO  1073;  National  Bealty  Co. 


V.  Neilson.  73  Wash.  80,  131  Pao.  446;  Breh- 
aman  v.  Whitehouse,  85  Wash.  355,  148  Paa 
24;  Shaw  v.  Oarr,  161  Pac.  345;  Lantz  v. 
Moeller,  76  Wash.  420, 136  Pac.  687.  50  L.  K. 
A.  (N.  S.)  68.  The  earlier  cases  are  noted  In 
the  authorities  dted. 

Under  the  trust  fund  doctrine,  it  seems 
that  a  subscriber  may  nevertheless  be  releas- 
ed, if  he  have  the  cons^t  of  all  the  subscrib- 
ers and  the  rights  of  creditors  are  not  In- 
volved. Natiouat  Realty  Co.  v.  Neilson,  73 
Wash.  80,  131  Pac.  446. 

In  Manhattan  Trust  Co.  v.  Seattle  Coal  & 
Iron  Co.,  16  Wash.  409.  48  Paa  333,  a  sub- 
scription to  stuck  was  held  to  be  a  part  of 
the  trust  fund.  The  court  said  at  page  518 
of  16  Wash.,  at  page  330  of  48  Pac: 

"The  unpaid  subBcriptiona  are  a  trust  fund 
for  the  benefit  ot  the  creditors  of  the  corpora- 
tion. The  presumption  is  tbat  the  Bubscribers 
to  the  capital  stock  of  a  corporation  are  solvent 
and  that  tbe  omount  of  the  capital  sxovk  can 
be  realized.  That  property  may  be  taken  by 
agreement  between  tbe  corporation  and  tin 
stockholder  Id  iiaymeDt  of  his  subscription  is 
the  settled  doctrine  of  this  court,  and  d»es  not 
require  any  further  discussion  here.  But  such 
a  c-ontract  between  the  corporation  and  stock- 
bolder  must  be  an  honest  one.  It  must  be  free 
from  any  taint  or  suspidoo  of  the  avoidance 
on  the  part  of  tiic  stockholder  of  a  just  pay- 
ment of  bis  subsonptioQ." 

Sec,  also.  Chamberlain  v.  Plercy,  82  Wash. 
157,  143  Pac.  977. 

[7]  The  demand  of  the  statutes,  as  well  as 
the  logic  of  the  cases,  Is  that  the  working 
capital  of  a  corporation  is  the  amount  named 
in  its  articles,  and  Is,  in  theory,  paid  lu  full, 
either  in  cssb  or  by  the  promise  of  a  sub- 
scriber to  whom  the  law  will  attach  the  pre- 
sumption of  solvency.  Publication  of  the 
amount  of  capital  stock  is,  aiul  must  be,  a 
continued  holding  out  to  all  tbe  world,  cred- 
itors present  as  well  as  prospecUve,  tbat  tbe 
capital  Is  paid  or  subscribed.  Such  was  our 
holding  in  I'nlon  Trust  Gou  v.  Amery,  67 
Wash.  1,  120  Pac  530. 

Counsel  contends  that  all  of  the  subscrib- 
ers, as  well  as  the  only  existing  creditor,  con- 
sented to  the  cancellation.  The  status  of 
those  fostering  the  receivership  proceeding 
Is  that  of  wholesalers  who  -had  theretofore 
and  after  the  attempted  cancellation  furnish- 
ed goods  from  time  to  time  as  ordered.  It 
Is  contended  that  tbe  claims  which  they  now 
assert  accrued  after  the  attempted  cancella- 
tion, and  that  therefore  they  cannot  com- 
plalu. 

We  incline  to  the  holding,  althonch  the 
rule  contended  for  be  admitted,  if  the  prop- 
er facts  pertain,  tbat  the  complalalns  crcd- 
,  Itors  are  nevertheless  existing  creditors, 
within  the  meaning  of  the  term  as  It  Is  em- 
ployed in  cases  of  this  kind. 

It  would  be  an  impeachment  of  the  trust 
fund  doctrine  to  hold  that  one  who  had 
opened  a  line  of  credit  with  a  corporation 
(presumptively  on  the  faith  of  Its  representa- 
tions as  to  capital  stock)  and  who  furnished 
goods  from  time  to  ttm^  as  tbe  necesaltr  of 
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its  coatomer  required,  sliould  be  denied  the 
status  of  an  ezUtliig  creditor.  To  put  one 
occuitixnned  to  dealing  wltb  a  corporatltm  to 
the  hasard  oC  testing  Its  credit  upon  each 
transaction  would  be  Tl<^tlTe  of  that  sound 
public  policy  wbidi  Impresses  a  corpomtlon's 
(>Tery  act,  but  It  would  also  pat  upon  the 
corporation  a  bond  that  would  be  enibarras- 
tiing,  if  not  Intolerable.  Where  rations  are 
once  assumed,  the  law  ought  to  presume.  In 
the  absmce  of  evldwce  of  notice,  that  each 
transaction.  If,  In  the  aggregate,  th^  possess 
the  character  of  "a  course  of  dealing,"  Is 
based  upou  the  faith  established  when  the 
Ilrst  account  was  opened.  There  Is  no  testi- 
mony tending  to  show  that  the  protesting 
creditors  had  any  notice  of  the  attempted 
eancellation.  Upon  either  theory  of  the  law, 
we  find  no  escape  from  the  holding  that  Mr. 
Panton  is  bound  by  his  subscription. 

[t'lQ]  The  contentions  of  respondent  Pan- 
ton  that  the  cancellation  of  his  stock  sub- 
scription operates  to  release  him  as  to  subse- 
quent creditors  is  unsound  for  another  rea- 
son, or  irascibly  it  is  tbe  same  reason  express- 
ed in  another  way.  Where  the  trust  fund 
doctrine  prevails,  all  tbe  cases  holding  that 
a  subscription  to  corporate  stocli  "may  be 
waived,  canceled,  or  dissolved"  rest  upon  the 
legal  assumption  that  the  stock,  whether 
subscribed  or  paid  up,  is  not  Impaired  by 
the  withdrawal  of  the  subscriber  or  stock- 
holder. If  the  subscriber  sell  to  another  in 
good  faith,  as  the  court  held  in  Walton  Lum- 
ber Co.  V.  Commonwealth  Lumber  Co.,  supra, 
the  purchaser  stands  In  the  shoes  of  the  Qrst 
subscriber.  It  Is  so  if  there  be  a  sale  or 
transfer  of  issued  stock.  If  the  subscriber 
be  Insolvent,  a  corporation  may  compromise 
Its  claim,  but  It  must  be  for  a  valuable  con- 
sideration, and  Is  sustained  upon  the  theory 
thnt  the  money  worth  of  the  capital  stock  is 
not  impaired ;  that  something  is  substituted 
for  tlie  promise  of  the  subscriber.  Stock  or  a 
tire  subscription  must  represent  the  money 
worth  of  a  corporation  up  to  the  full  eztfflt 
of  the  authorized  capital. 

"If  a  trade  in  tbe  stock  impairs  tbe  mone; 
worth  of  tbe  Bto<^,  it  is  proscribed.  If  It  does 
□ot,  it  is  not  an  unlawful  tiling."  Shaw  t. 
Carr,  161  Pac.  345. 

In  the  Instant  case  there  was  no  pretense 
of  keeping  the  capital  unlmpateed.  There 
was  nothing  to  sustain  the  act  of  cancellation 
except  the  cancellation  itself.  This  is  not 
enough,  for,  in  legal  effect,  there  was  an  im- 
palnnent  to  the  extent  of  the  cancellation. 
There  remained  neither  an  Issue  nor  a  sub- 
scription to  cover  Uie  difference  of  f 11,600. 

[11]  Counsel  for  Mr.  Panton  Insist  that 
there  was  a  consideration  for  t^e  cancella- 
tion, in  tibat  Panton  had  advanced  money  for 
the  benefit  of  the  corporation,  and  had  In- 
dorsed a  note  made  by  It  to  the  landlord  in 
iwyment  of  its  rent  This  would  not  release 
Mr.  Panton  from  his  obligation  as  a  subscrib- 
er to  the  stock.  He  would,  at  best,  be  a  cred- 


itor of  the  corporation  with  tbe  privilege  of 
asserting  his  claim,  to  be  paid  pro  rata  with 
otiier  creditors.  We  think  tbe  same  question 
was  passed  upon  by  this  court  in  the  case  ot 
Kational  Realty  Co.  v.  Nellson,  73  WatfL  S8. 
131  Pac.  446.  where  a  like  dalm  was  msde. 
the  court  there  saying  that: 

The  allowaoce  of  Neilson'g  claim  "would  be 
to  permit  a  stockholder  as  such  to  share  eqaally 
with  the  creditors  in  the  applicatioD  of  the  as- 
sets. There  can  be  no  question  bat  that  the 
rights  of  creditors  in  the  assets  of  an  ioaolTcnc 
corporation  we  superior  to  those  of  the  stoek- 
holden." 

If  the  xit^ht  of  a  oedltor  Is  superior  to 
that  of  a  stockholder,  it  follows  that  they 
cannot  be  equal. 

Affirmed  as  to  IxHidoi,  Atkinson,  and 
Wolfe.  Reversed  as  to  Panton,  with  direc- 
tions to  enter  a  judgment  tw  the  fttnmiwf  of 
his  subscription. 

ELLIS,  C.  J.,  and  MOUNT,  MAIN,  and 
MORRIS,  JJ.,  concur. 


(97  wash.  r> 
COLBURN  V.  WINCHBLLl   (No.  1329a> 

(Supreme  Conrt  of  Washington.  Jane  18. 
1917.) 

Watmb  ako  Water  GouaSEa  ^37— Afpbo- 

PRIATTON— NONNATIOABU  SnEAM»— STATE 

Sciiooi.  Lanos. 
Waters  of  a  noonaWgable  stream,  on  lan-1 
granted  by  the  United  States  to  the  state,  and 
held  b7  it  for  purpose  of  a  school,  beinff  pert 
and  parcel  of  the  soil,  cannot  be  appn^riated 
by  a  DonripariBD  owner ;  such  lands,  under 
Const  art.  16,  SS  1,  2,  being  held  in  trust  for  all 
the  people,  not  to  be  diaposed  of,  except  by  aal^ 
at  auction,  at  not  less  than  the  price  preacribed 
in  the  grant 

[EM.  Note.— For  other  cases,  see  Waters  anil 
Water  Courses,  Cent  Dig.  S  2.] 

Department  2.  Appeal  from  Superior 
Court,  Klldcitat  County ;  R.  U.  Back,  Judge. 

On  rehearing.  Reversed  and  remanded  for 
dismissal. 

For  former  opinion,  see  160  Pac.  IMS. 

Geo.  F.  Felts,  ot  Portland,  Or.,  and  1.  N. 
Smith,  1^  Wallace,  Idaho,  for  a^ieltant.  N. 
B.  Brooks,  of  GoUendale.  for  reepondoiL 

MAIN,  3.  After  the  opinion  In  this  case 
had  been  filed  a60  Pac  1059.  both  parties 
presmted  petitions  for  rdiearing.  In  the 
petltlmi  of  the  def^dant  and  cross-appellant, 
our  attrition  Is  called  to  an  error  In  tbe 
statement  of  facts  In  the  original  opinion.  It 
was  tiiere  stated  Oiat  tbe  title  to  the  land  from 
which  the  appropriation  of  the  water  vas 
made  was  in  the  federal  government  at  the 
time  of  the  appropriation.  This  was  Incorrect- 
It  should  have  been  stated  that,  at  the  time 
the  appropriation  was  made,  the  land,  wtdch 
was  crossed  the  nonnavlgable  stream  out 
of  wfaldi  the  water  was  taken,  was  held  by 
the  state  for  the  purpose  of  a  scientific  sAool. 
In  the  year  1S95,  the  federal  govenuueut 
granted  to  the  state,  togethet-  with  other 
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lands,  the  S.  B.  ^4  of  section  11,  township 
4  N.,  range  10  E.,  W.  M.  Across  this  land 
flowed  a  nonnavlgable  stream,  known  as  "Old 
lagging.  Gamp  creek."  During  the  year  1903 
tbe  then  owner  of  the  N.  W.  ^  of  sectloa  13 
of  the  same  township  and  range  went  upon 
section  11  and  attempted  to  appropriate  the 
water  of  Old  Logging  Camp  creek  for  irri- 
gation purposes,  to  be  used  upon  section  13 — 
nonriparian  land. 

This  corrected  statement  of  facts  presents 
a  question  which  was  not  decided  In  the  orig- 
inal opinion,  and  that  question  is  whether  a 
nonriparian  owner  may  appropriate  water 
from  a  nonnavigable  stream  upon  state  land, 
which  had  been  granted,  to  the  state  for  the 
establishment  and  maintenance  of  a  scientlQc 
school.  In  Benton  t.  Johncox,  17  Wash.  277, 
40  I'ac.  495,  39  L.  a  A.  107,  61  Am.  St  Rep. 
912.  it  Is  held  that  the  right  of  a  riparian 
awner  to  the  waters  of  a  nonnavigable  stream 
la  an  incldmt  to  bis  estate,  and  Is  couridered 
a  part.of  tbe  scdL  It  was  there  said : 

"It  Is  held  by  practically  all  the  better  au- 
thorities that  the  ripht  of  the  riparian  owner  to 
the  natural  flow  of  the  stream  by  or  across  hia 
land,  in  its  accustomed  channel,  is  an  incident 
to  his  estate,  and  paosea  by  a  grant  of  the  land, 
unless  specially  reserved.  It  is  not  an  ease- 
ment in.  or  an  appurtenance  to,  the  land,  but, 
as  Angell  says,  is  as  much  a  ^art  of  the  soil 
as  the  stones  scattered  over  it.'*^ 

In  Bernot  v.  Morrison.  81  Wash.  538,  143 
Pac.  104,  Ann.  Cas.  1916D,  290,  it  was  said: 

"We  hold  that  the  common  law,  as  declared 
by  the  Siiprenfe  Court  of  the  United  States,  so 
far  as  all  unnavigable  waters,  whether  in  streams 
or  lakes,  are  concerned,  that  is  to  say,  waters 
not  actnally  uaviRable,  is  the  common  law  and 
rule  of  dedrion  ia  this  state.  We  know  of  noth- 
ing in  the  character  of  our  institutions  or  in 
the  state  of  our  society  militating  against  its 
Application  to  all  such  waters.  Tbe  declaration 
in  our  Constitution  (section  1  of  article  21)  that 
'the  use  of  the  waters  of  the  state  for  irrigation, 
mining  and  manufacturing  purposes  shall  be 
denned  a  public  use'  was  never  intended  to  de- 
stroy riparian  rights  in  unaavigahle  waters." 

Ther^ore,  under  the  law  of  this  state,  the 
waters  of  a  nouQavigable  stream  are  held  to 
be  a  part  and  parcel  of  the  soil  over  which 
It  flows.  Section  11  of  the  Enabling  Act  (Act 
Cong.  Feb.  22.  1889,  c.  ISO,  25  Stat  676)  pro- 
vides that  all  lands  "herein  granted  for  edu- 
cational purpose"  shall  be  disposed  of  only 
at  public  sale,  and  at  a  price  of  not  less  than 
$10  per  acre.  In  section  17  of  that  act  there 
is  granted  to  the  state  of  Washington,  "for 
the  establishment  and  maintenance  of  a  scien- 
tific school,  one  hundred  thousand  acres  [of 
land].  •  *  •  "As  above  stated,  the  land 
was  selected  under  that  provision  of  the  act 
of  Congress,  and  the  title  was  In  the  state  at 
the  time  the  appropriation  was  made.  Sec- 
tion 1  of  article  16  of  the  Ccmstltutlon  of  the 
state  provides : 

"All  the  public  lands  granted  to  the  state  are 
held  in  trust  for  all  the  people,  and  none  of 
such  lands,  nor  any  estate  or  intereet  therein, 
Hhall  ever  be  disposed  of  unless  the  full  market 
value  of  the  estate  or  interests  disposed  of,  to  be 
ascertained  in  such  manner  as  nay  be  provided 
by  law,  be  paid  or  safely  secured  to  tbe  state ; 


nor  shall  any  lands  which  the  state  holds  by 
grant  from  the  United  States  (in  any  ca«e  in 
which  the  manner  of  disposal  and  minimum 
price  are  so  prescribed)  be  disposed  of  except  in 
the  manner  and  for  at- least  the  price  prescribed 
in  the  grant  thereof,  without  the  consent  of  the 
United  States." 

Section  2  of  the  same  article  provides  that : 
"None  of  the  lands  granted  to  the  state  for 
educational  purposes  shall  be  sold  otherwise 
than  at  public  auction  to  the  highest  Ino* 
der.    •  • 

Under  these  provisions  of  the  Constitution, 
it  will  he  seen  that  the  lands  granted  to  the 
state  for  the  purpose  of  a  scientific  school 
are  held  in  trust  for  all  the  people,  and  that 
none  of  such  lands,  "nor  any  estate  or  Inter- 
est therein,"  shall  be  disposed  of  except  in 
the  manner  there  provided. 

It  seems  to  us  that  the  language  of  the 
Constitution  Is  too  plain  for  construction. 
If  the  water  of  a  nonnavigable  stream  is  to 
be  cooridered  as  a  part  of  tbe  soil,  and  as  an 
Incident  to  the  owner's  estate  in  tbe  land,  a 
statute  authorizing  the  appropriation  by  a 
nonriparian  owner  of  the  water  of  a  non- 
navigable stream  ttpoa  state  land,  held  tor 
educational  purposes,  .would  not  be  in  har- 
mony with  the  constitutional  mandate.  If 
the  Legislature  can  authorize  tbe  appropria- 
tion of  water  from  a  nonnavigable  stream 
crossing  land  which  the  state  holds  In  trust 
for  the  purpose  of  a  sdentlflc  school,  it  could 
grant  an  estate  or  interest  in  the  land  without 
compensation,  and  In  defiance  of  tbe  consti- 
tutional provision  which  says  that  no  estate 
or  Interest  therein  shall  be  disposed  of,  unlras 
tbe  full  value  of  tbe  estate  or  Interest,  to  be 
ascertained  in  Uie  manner  provided  by  law, 
be  paid  or  secured  to  the  state.  It  Is  a  mat- 
ter of  common  knowledge  that  tbe  waters 
of  a  Dtmnavigable  rtream  croering  a  certain 
tract  of  land  may,  aiul  in  certain  instances  do, 
constttnte  its  dilef  value,  because,  without 
the  water,  tbe  land  would  be  barren  and  un- 
productive. 

We  tbereftae  coadnde  that  the  appropria- 
tion of  tbe  water  from  Old  Logs^g  Camp 
<Teek  by  a  ntmriparian  owner  cannot  be  sus- 
tained under  the  C<matltutlon  of  this  state. 
Tbe  general  acts  of  Congress  relative  to  tbe 
apprc^riatlon  of  water  upon  government  land 
can  have  no  aj^Iicatlon  after  the  title  lias 
passed  from  the  federal  government  to  the 
state.  Neither  are  the  decisions  of  other 
states  in  point,  .where  the  constitutional  liml- 
tatUms  are  not  tbe  same  as  in  this  state. 
The  conclusion  we  have  readied  upon  the 
question  here  considered  requires  a  different 
disposition  ot  tbe  case  from  that  directed  In 
tbe  original  opinion. 

Vpoa  tbe  defendant's  cross-appeal,  tbe 
judgment  will  be  reversed,  and  the  cause  re- 
manded, with  direction  to  the  superior  court 
to  dismiss  the  action. 

MORRIS,  a  J.,  and  UOUOOiSB  and  PAR- 
KER, JX.  ctmcur. 
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PECK  et  aL  t.  LINNET  et  ftL  (No.  13716.) 
(Sapreme  Court  of  Washington.  Jane  22,  1017.) 

1.  CORPOBATIONS  «=s613(2)  —  DiSSOLimON  — 

Effect, 

T'ndcr  Tjiwb  1907,  p.  271.  |  7  (Rem.  Code. 
$  3715),  makinz  it  the  duty  of  the  secrotary  of 
the  state  to  strike,  from  tlie  rcconls  of  hia  office, 
the  names  of  corporations  nefclecttng  for  two 
years  to  pay  their  annual  license  fees,  and  Laws 
Ex.  Sess.  lOOft,  p.  57.  $  4  (Rpm.  Code.  {  8T15ti). 
authoriJiin;;;  the  secretary  of  state  to  enter  a  no- 
tation that  the  corporation  is  dissolved,  unless  it 
be  reinstated  within  six  months,  the  strikin;;  of 
a  corporation's  name  from  the  records  and  the 
notation  of  its  dissolution  upon  the  records 
worked  an  actual  dissolution  of  the  corporation, 
and  precluded  the  subsequent  institution  of  any 
action  against  it. 

2.  CoNSTiTtrrioNAl.  IjAW  €=>306  —  Cobpora- 
TioNe  «=3613(2)  —  Due  Process  —  Dissolu- 
tion. 

Laws  Ex.  Sesa.  1909.  p.  57.  |  4.  providinR 
for  the'dissolution  of  corporations  failine  to  pay 
their  annual  license  fees,  or  to  apply  for  rein- 
statement withiu  a  limited  time,  was  not  viola- 
ti%'e  of  the  due  process  of  law  provision  of  the 
state  or  federal  Constitution. 

[Ed.  Note. — Por  other  cases,  see  Constitutional 
T.aw.  Cent.  Dis.>!|  928,  836,  938.  942-046,  048, 
940.] 

3.  Time  «=»f»(l)— Computation. 

Id  computiDK  the  time  within  which  an  act 
is  to  be  done  as  prescribed  by  law,  the  first  day 
should  be  excluded  and  the  last  day  included. 

[ISd.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  SS  11-16.  24%,  32.] 

4.  Corporations  ®=>G13(2)  —  Dissolution  — 
Valioitv. 

That  tlie  secretary  of  state  made  a  notation 
of  the  dissolution  of  a  corporation  pursuant  to 
Laws  Ex.  Seas.  11X)0.  p.  57.  1  4.  one  day  too 
soon,  did  not  render  the  dissolution  ineffective, 
where  the  notation  was  left  on  the  records  at 
and  subsequent  to  the  time  when  it  ought  to 
bare  been  made. 

5.  Corporations  ®=»630(1)  —  Dissolption  — 
Subsequent  Action. 

A  corporation  dissolved  under  Laws  Ex. 
Sess.  1000,  p.  67,  I  4,  before  enactment  of  the 
Act  of  1911  permitting  a  corporation  whoKe 
name  lias  been  stricken  from  the  records  of  the 
office  nf  a  Secretary  of  State  to  have  its  name 
reinstated  upon  tbe  records  at  any  time  on  pay- 
ment of  certain  penalties,  and  in  effect  repealing 
the  dissolution  provisions  of  the  Laws  Ex. 
Seas,  1000.  cannot  be  sued  as  a  corporate  entity 
by  service  upon  its  prenidrnt.  until  its  corporate 
existeDce  has  been  revived  and  its  name  reinstat- 
ed uituu  tbe  records,  assuming  that  sueb  reio- 
statemeut  is  permissible. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  2482,  24S3.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Couuty;  Wm.  A.  Huiieke, 
Judge. 

Action  by  O.  I.  Peck  and  another,  as  stock- 
holders of  the  Old  Dominion  Mining  &  Mill- 
lug  Company,  against  W.  H.  JJinney  and 
others.  From  a  Judgment  of  dismissal,  plain- 
tilTs  appeal.   Reversed  and  remanded. 

Carey  &  Johnson,  of  Colvllle,  for  appel- 
lants. A.  E.  Gallagher,  of  Spokane,  for  re- 
spondents. 


PARKER.  J.  rnie  plainticrs,  as  gtocfcbold- 
ers  of  the  Old  Dominion  Mining  &  Milling 
Oorapauy,  a  corporation  alleged  fo  have  been 
dissolved  as  the  result  of  the  failure  to  pay 
Its  annual  license  fees,  seek  a  decree  quiet- 
ing title  to  certain  mining  claims  in  the  trus- 
tees of  that  corporation  as  against  the  defend- 
ants and  canceling  the  tax  deed  upon  which 
the  claim  'of  title  made  by  the  defendants  Is 
rested.  The  action  is  prosecuted  by  the  plain- 
tiffs as  stockholders  because  of  the  refusal  of 
the  trustees  of  the  coriM>ration  to  do  so  upon 
demand  made  therefor  by  the  plaintiffs. 
Trial  upon  the  merits  in  the  superior  court 
for  Spokane  county,  to  which  court  the  cause 
was  transferred  by  consent  from  the  superior 
court  for  Stevens-  county,  resulted  In  Judg- 
uiont  of  dismlgsal  as  against  tbe  plaintiffs, 
from  which  they  have  appealed  to  this  court 

The  facts  determinative  of  the  rights  of  the 
parties  are  not  In  dispute,  and  may  be  snin- 
marized  as  follows: 

The  Old  Dominion  Mining  ft  Mllllns  Com- 
Ijany  was  duly  incorporated  under  the  laws  of 
the  state  of  WasbUigton  In  the  year  1807.  It 
thereafter  acquired  title  to  the  patented  min- 
ing claims  In  question.  It  failed  to  pay  to  the 
state  its  annual  license  fees  for  several  yeara 
prior  to  August  23,  1009.  as  required  by  sec- 
tion 6.  c.  140.  Laws  1007,  being  section  3714, 
Hem.  Code.  On  that  day,  because  of  aoch 
failure  to  pay  its  license  fees,  the  secretaiT 
of  state  struck  from  the  reitords  of  his  office 
Its  name  In  pursuance  of  the  providons  of 
section  7,  c  140,  Lawsi  1007,  being  section 
:1715,  Rem.  Code,  and  It  not  having  made  ap- 
plication for  reinstatement  upon  the  records 
of  the  office  of  the  secretary  of  state  as  pre- 
scribed by  chapter  19,  Ijaws  of  the  Extraor- 
dinary Session  of  tlie  Legislature  of  1900,  as 
the  secretary  of  state  construed  that  act,  he 
on  February  23,  1010,  entered  upon  the  rec- 
ords of  bis  office  a  notation  that  the  Old  Do- 
minion Mining  &  Milling  Company  was  dis- 
solved. This,  it  will  be  noticed,  was  done  Just 
six  months  after  striking  the  name  of  the  cor- 
poratfon  from  the  records  of  his  office  In  pur- 
suance of  the  provisions  of  the  act  of  1907, 
(section  3715,  Rem.  Code). 

On  November  6,  1014,  respondent  W.  H. 
lylnney  was  the  owner  of  a  delluguent  tax 
certlQcate  issued  by  tbe  trrasurer  of  .Stevens 
county  for  delinqneat  taxes  upon  the  mining 
claims  in  question.  On  that  day  he  com- 
menced an  action  in  the  snpwlor  court  for 
that  county  against  the  Old  Dominion  Mining 
&  MUUog  Company  seeking  foreclosure  of  bis 
certificate  of  delinqueuoy  and  the  sale  of  the 
claims.  That  action  resulted  in  judgment  of 
foreclosure  and  order  of  sale  on  January  IS, 
1915.  In  pursuance  tbereof  a  sale  was  bad 
of  the  mining  claims  and  a  tax  deed  Issued  by 
the  county  treasurer  conveying  the  claims  to 
respondent  W.  H.  Llnney  on  January  30, 
1015.  Thereafter  appellant  the  Dominion  SU- 
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ver  Lead  Bllnlng  Company  acquired  by  deeds 
of  conveyance  from  linney  and  wife  what- 
erer  title  to  the  claims  they  had  acquired  by 
virtue  of  the  tax  foredosnre  and  deed  issued 
In  pursnance  thereof. 

The  service  of  the  summons  In  the  tax  fore- 
closui"e  procoodlnj;  was  attempted  fo  be  made 
upon  the  Old  Dominion  Mining  &  Milling 
Company  by  serving  the  same  upon  O.  B.  Den- 
nis as  the  president  of  that  corporation  and 
not  otherwise.  G.  B.  Dennis  was  tlie  president 
of  the  ctorporatlon  at  the  time  tbe  secretary 
of  state  noted  upon  the  records  of  his  office 
It&'  dissolution.  None  of  the  trustees  of  the 
corporation  were  ever  served  with  summons 
In  the  tax  foreclosure  proceeding,  or  made 
parties  thereto,  nor  did  any  of  them  ever  ap- 
pear In  that  proceeding;  so  that  whatever  Ju- 
risdiction the  court  acquired  therein  was  only 
such  as  could  be  acquired  over  the  corpoi*&tloi* 
as  an  entity,  apart  from  Its  trustees  and  stock- 
taoldeni,  after  the  secretary  of  state  noted  Its 
di&solutton  apon  his  records. 

It  Is  conceded  that  appellants  as  stockhold- 
ers  of  the  Old  Dominion  Mining  &  Milling 
Company  are  In  a  position  to  maintain  this 
action  because  of  their  demand  upon  the  trus- 
tees of  that  corporatlffli  to  prosecute  It  and 
tbe  refusal  of  the  trustees  to  accede  to  that 
demand.  It  Is  also  conceded  that  tbe  tax 
foreclosure  proceeding,  tbe  Judgment,  the  sale 
rendered  tbereon,  and  the  tax  deed  issued  in 
pursuance  thereof  to  W.  H.  Llnney  vested  ti- 
tle to  tbe  daims  in  him  if  tbe  court  acquired 
inrlsdlction  In  that  proceeding  by  service  of 
summons  upon  G.  B,  Dennis  as  president  of 
tbe  corporation.  In  section  7,  c.  140,  Laws 
1007  (section  3716,  Rem.  Code),  we  read: 

"It  Hhall  be  the  duty  of  the  secretary  of  state 
to  strike  from  the  records  of  bis  office  the  names 
of  all  incorporations  which  have  neglected  for  a 
period  of  two  years  to  pay  their  annual  li- 
cense fees." 

This  Is  the  law  In  compliance  ,wltb  which 
tbe  secretary  o£  state  struck  tbe  name  of  the 
Old  Dominion  Mining  &  Milling  Ccnnpany 
from  the  records  of  his  t^ce  on  August  23, 
IWm.  This  provision  of  tbe  law  has  remain- 
ed unchanged  to  the  present  time.  Chapter 
140,  Laws  1007,  made  no  provision  for  relu- 
statement  of  the  name  of  a  corporation  upon 
the  records  in  the  office  of  tbe  secretary  of 
state  which  had  been  stricken  as  therein  pro- 
Tided.  Neither  did  that  law  tell  us  In  terms 
what  efTect  such  striking  of  tbe  name  of  a 
corporation  had  upon  Its  life;  that  Is,  wheth- 
er or'not  sucb  striking  of  Its  name  bad  tbe 
effect  of  dissolving  it  Chapter  19,  Laws  of 
the  fixtmordinary  Session  of  the  Legisnlature 
of  1900,  provided  for  reinstatement  of  a  oor^ 
poratlon's  name  upon  tbe  records  of  tbe  of- 
floe  of  the  secretary  of  state  within  six 
months  following  the  striking  of  It  therefrom 
upon  payment  of  certain  penalties.  Section  4 
thereof  reads: 

"If.  however,  within  the  period  named  within 
wUdi  a  corporation  may  make  application  to  be 
reinstated  such  corporation  shall  not  have  nude 


Bttch  applicatl<m,  tfie  secretary  state  shall  en- 
ter upon  bis  records  a  notatioD  that  such  corpo- 
ration is  dissolved,  and  it  shall  thereupon  be  rlia- 
solved  ^nd  the  trustees  of  such  corporation  shall 
hold  tbe  title  to  the  property  of  the  corporation 
for  the  benefit  of  its  stockholders  snd  creditors 
to  be  disposed  of  under  appropriate  court  pro- 
ceedings.'' 

This  is  the  provision  in  pursuance  of  which 
the  secretary  of  state  noted  upon  bis  records 
the  dissolution  of  the  Old  Dominion  Mining 
&  Hilling  CcMnpany  on  Fehruary  23,  1010,  Edx 
months  after  be  bad  stricken  its  name  from 
his  records.  This  section  was  embodied  in 
Rem.  Code  as  sectlcm  3715d,  though,  as  we 
shall  pr^ntly  see,  under  a  later  law,  chap- 
ter 41,  Laws  1011,  corporations  are  no  longer 
dissolved  in  this  manner.  That  law,  how- 
ever, was  not  passed  until  after  the  Old  Do- 
minion Mining  &  Milling  Company  had  been 
dissolved  under  tbe  law  of  100& 

[11  It  is  coitended  In  substance  in  re- 
spondents' behalf  that  the  failure  of  a  corpo- 
ration to  pay  its  annual  license  fees,  the 
striking  of  its  name  fnmi  the  records  of  the 
office  of  tbe  secretary  of  state  and  tbe  nuta- 
tion of  Its  dissolution  by  the  secretary  of 
state  upon  bis  records  did  not  under  tbe  act 
of  1009  actually  work  a  dissolution  of  the 
corporatlout  but  only  constituted  a  cause  fbr 
dissolution  by  appropriate  court  proceedings. 
This  contention  Is  answered  our  ^edslon 
in  nawiey  v.  Bonanza  Queen  Mining  Co..  61 
Wash.  90,  111  I'aa  1073,  where  it  was  held 
that  the  notation  of  dissolution,  when  made 
in  compliance  with  the  law  of  1009,  did  work 
a  dissolution  of  the  corporation,  and  that  an 
action  pending  against  the  corporation  at  tbe 
time  it  was  so  dissolved  would  alate,  unless 
tbe  corporation's  successors  In  Interest,  its 
trustees  or  possibly  Its  receiver,  were  substi- 
tuted as  parties  to  the  action  in  place  of  the 
corporatloa  Judge  Rudkin  in  so  holding, 
speaking  for  tbe  court  at  page  03  of  61  Wash., 
at  page  1074  of  111  Pac.  said: 

"The  appellnnt  contends  that  this  rule  does  not 
obtain  iu  equity,  but  we  apprehend  tlint  a  <Ie- 
femlont  to  proceed  afcninst  is  just  as  eost'iitlnl  in 
one  court  as  in  another,  except  where  the  pro- 
ceedings are  strictly  in  rem.  In  actions  to  fore- 
close mortfages  or  Itens  on  real  property  the 
owner  of  tbe  property  is  a  necessary  party  de- 
fendant, and  if  he  dies  during  tbe  peadeDCy  of 
the  action  his  heirs  or  successors  in  interest 
must  be  brought  In.  The  same  rule  applies  of 
necessity  to  a  defunct  corporation.  Ilud  the  re- 
ceiver been  served  in  this  case,  the  at  tinn  mii;ht 
hiwe  proi'eeded  to  juHcmciit  against  bim,  not- 
withstanding the  dissolotion  of  the  corporation; 
or  the  trustees,  in  whom  title  vests  upon  ditwo- 
lutioD,  might  have  been  substituted  as  defend- 
ants, but  DothinfT  of  that  kind  was  done  or  at- 
tempted. The  appellant  persisted  iri  hia  risliC 
to  proceed  niminst  the  corporation  notwitlii'tnnd- 
ing  its  dissolution,  and  the  court  had  no  alter- 
native but  to  abate  tbe  action." 

In  tbe  light  of  that  decision,  which  we  are 
not  Inclined  to  recede  from,  we  see  no  escape 
from  tbe  conclusion  that  the  Old  Dominion 
Mining  &  Mining  Company  was  dissolved  up- 
on the  making  of  the  notation  of  its  dissolu- 
tion by  tbe  secretary  of  state,  assuming  for 
tbe  present  that  audi  notation  was  antborls- 
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ed  by  the  facta  and  timely  made  It  seems  to 
plainly  follow  tbat  since  a  pending  action 
against  a  corporation  at  the  time  of  ite  dis- 
solution In  puraunnce  oC  tbe  law  df  1909 
abated  npcm  such  dissolution  unless  its  suc- 
ofssors  In  interest  be  substituted  in  Its  place 
as  parties  thereto,  it  could  not  be  sued  and 
no  process  could  reach  it  as  a  corporate  en- 
tity ^vlng  a  court  jurisdiction  orer  it  w  its 
property,  which  had  passed  to  its  trustees 
upon  dissolution.  Manifestly,  if  a  pending 
caw  cannot  proceed  against  a  dissolved  cor- 
poration one  could  not  be  Instituted  against 
such  a  corporation. 

[2]  It  Is  further  contended  tn  behalf  of  re- 
spondents tbat  the  law  of  1909  in  so  for  as  It 
provided  for  dissolution  of  corporations  is 
unconstitutional  as  being  in  violation  of  the 
due  iHtKess  of  law  provisions  ot  both  tbe 
state  and  federal  Constitutions.  This  con- 
tention is  also  answered  by  our  decision  in 
Hawley  v.  Bonanza  Queen  Mining  Ca,  61 
Wash.  90,  111  Pac.  1073;  Judge  Rudkln. 
Kpeaklng  for  the  court,  observing: 

"It  is  next  contpndwl  that  the  Acta  of  1907 
nnd  1909.  atipra,  which  provide  for  the  dis^o. 
iutioD  of  corporations  failing  to  pny  their  annual 
license  fees  or  to  apply  for  reinstatement  with- 
in a  limited  time,  are  unconstitutional  and  void, 
because  n  forfeiture  of  corporate  franchises  con 
only  be  dpcreetl  by  a  court  of  competent  Juris- 
diction. This  position  is  untenable.  A  corpora- 
tion Is  a  mere  creature  of  the  law,  and  the  priv- 
ilege ot  being  and  acting  as  a  corporation  is 
Contingent  upon  a  compliance  nitn  tbe  law. 
The  appellant  coccedes  that  it  was  competent 
for  the  Legislature  to  provide  for  the  dissolution 
of  corporations  failing  to  pay  their  annual  license 
fees,  but  contends  that  the  forfeiture  can  only 
be  dechired  after  a  hearing  in  some  court  of 
competent  jurisdiction.  This  ciuestion  was  ably 
reviewed  in  all  its  aspects  by  the  Supreme  Court 
of  California  in  the  recent  case  of  Kaiser  Land 
&  Fruit  Co.  V.  Curry,  155  Cal.  633,  103  Pac. 
341,  where  a  similar  act  of  tbat  state  was  sus- 
tained." 

In  tbe  llf^t  of  these  remarks  made  in  the 
course  of  that  dedslon  we  deem  It  unneces- 
sary to  further  notice  the  constitutional  ques- 
tt<m  presented,  and  con(dnde  that  the  dissolu- 
tion provision  of  the  law  of  1909  was  not 
unconstitutional. 

It  is  further  contended  In  respondents*  be- 
half tbat  the  notation  of  tbe  dissolution  of 
the  Old  Dominion  Mining  &  Milling  Company 
as  a  corporation  uptHi  the  records  of  the  of- 
fice at  the  secretary  of  state  was  a  void  and 
unauthorized  act.  and  did  not  at  the  time 
It  was  made  nor  thereafter  legally  evidence 
the  dissolution  of  tbat  corporation.  Counsel 
fbr  respondents  insist  tbat  the  full  six 
months'  period  prescribed  by  the  law  of  1909. 
above  quoted,  within  which  tbe  Old  Dominion 
Mining  &  Hilling  Company  might  have  ap- 
plied for  reinstatement,  had  not  expired  at 
the  time  the  notice  of  dissolution  was  made 
by  the  secretary  of  state. 

[a,  4]  The  general  rule  that  in  computing 
time  within  which  an  act  Is  to  be  done  as 
prescribed  by  law  the  first  day  shall  be  ex- 
duded  and  the  last  day  Included  is  Invoked 
in  reqwndoits'  behalf.  This  rule  does  aeem 


to  lend  support  to  ttie  contention  that  the 
secretary  of  state  made  his  notation  ot  the 
diasolntlcm  of  the  corporation  one  day  too 
soon,  since  it  seems  to  have  been  made  upon 
the  last  day  of  the  six-month  period  prescrib- 
ed, though  looking  to  the  language  of  the 
act  of  1900  there  Is  also  room  for  aiding 
that  the  notation  was  not  made  a  day  too 
soon.  However  this  may  be,  we  are  of  the 
opinion  that  since  on  the  following  day  the 
iu>tatU>n  remained  of  record  in  the  office  of 
tbe  secretary  of  state,  which  was  of  course 
with  bis  knowledge,  it  then  had  all  the  effect 
as  if  made  upon  that  date.  The  act  of  1009 
did  not  provide  for  any  particular  form  of 
making  tbe  notation  of  dissolution,  not  even 
tbat  It  should  be  dated,  nor  was  the  making 
of  It  under  that  law  to  be  the  result  of  any 
hotrlng  or  determination  of  any  fact  outride 
the  records  of  the  secretai^'s  office.  His  act 
of  noting  the  dissolution  of  the  corporation, 
we  think,  was  purely  ministerial  nnd^  the 
law  of  1900.  It  was  not  the  notation  which 
dissolved  the  corporation,  though  sometimes 
loosely  so  referred  to.  That  was  only  the 
doing  of  an  act  the  occurrence  of  which  to- 
gether vtlth  tbe  fact  of  the  corporation's  de- 
fault worked  Its  dissolution.  We  think  It 
can  thus  be  differentiated  from  a  decree  of  a 
court  of  equity  dissolving  a  corporation.  If. 
when  the  time  for  making  the  notation  of  dis- 
solution arrived,  assuming  that  such  time  had 
not  arrived  when  this  notation  was  pbysical- 
ly  made,  tbe  secretary  had  looked  at  bis  rec- 
ords and  seen  this  notation  thereon,  and  had 
tbm  erased  it  and  immediately  rewritten  it 
in  tbe  exact  .words,  plainly  It  could  not  be 
contended  that  that  was  not  a  literal  com- 
pliance with  the  act  of  1009.  We  can  see  no 
dlffereuce  In  legal  effect  when  the  secretary 
knowingly  leaves  a  notation  on  his  records 
which  may  have  been  previously  erroneously 
put  there,  though  at  the  time  be  so  leaves  It 
it  speaks  correctly,  except  possibly  as  to  the 
date  when  physically  made.  One  could  as 
welt  complain  of  a  notation  made  by  one  of 
the  secretary's  clerks  instead  of  himself,  bat 
plainly  that  would  be  In  law  the  making  of 
It  by  himself  If  done  with  his  knowledge  and 
under  his  direction.  The  leaving  of  tbe  no- 
tation by  blm  at  a  time  when  it  ought  to  hare 
been  made,  we  think,  was  equally  a  compli- 
ance with  the  law  of  1909  In  view  of  the  min- 
isterial character  of  the  act  of  making  the 
notation. 

After  the  dissolution  of  the  Old  Dominion 
Mining  &  Milling  Company  on  February  23. 
1910,  tbe  Legislnture  of  1911  passed  an  act 
amending  the  1909  law  so  as  to  permit  a  cor- 
poration whose  name  had  been  stricken  from 
the  records  of  the  office  of  tbe  secretary  of 
state  to  have  Its  name  reinstated  upon  the 
records  at  any  time  upon  payment  of  certain 
penalties  and  in  effect  r^)eaUng  the  dissolu- 
tion provisions  of  the  law  of  1909-  Conrider- 
lug  tbe  effect  of  the  act  of  1911  toudiing  its 
repealing  effect  upon  tbe  dissolution  provirion 
of  the  law  of  1900.  Judge  Uorrla.  apeaUog 
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for  tbe  court  In  State  ex  rd.  Preston  Mill 
Co.  v.  Bowell.  67  Wash.  377,  121  Pac.  861. 
said: 

"The  act  of  1907,  being  Hem.  &  Bal.  Cotle,  | 
3716,  provided.  atnoDg  other  thlnKs.  that  the 
secretary  of  Htnte  should  strike  from  the  recordu 
of  bis  office  the  names  of  all  corporations  which 
had  neitlected  for  two  years  to  pay  the  annua] 
license  fees.  The  act  of  1903,  extra  BPHsion, 
beinjr  Bern.  &  BaL  Code.  S  3715a.  provided  that 
any  corporation  whose  name  had  been  strirken 
for  failure  to  pay  its  annual  license  fee  for  two 
years  micht  apply  to  the  secretary  of  state  for 
reinstatement,  at  any  time  within  six  months 
from  the  approval  of  the  act  or  from  the  time 
its  name  had  been  stricken.  Section  2  of  the 
»sme  act,  Ueiag  Rem.  &  BaL  Code,  |  3715b, 
further  provided  that  any  corporation  so  apply- 
ing should,  in  addition  to  all  license  fees  and 
penalties  then  due,  pay  an  additional  penalty  of 
Bud  upon  such  payment  such  corporation 
would  be  reinstated.  Section  4  of  the  same  act, 
being  Rem.  &  Bal.  Code,  S  371 5d,  provided  that 
any  corporation  failing  to  make  application  for 
reinstatement  within  the  time  provided  for  such 
reinstatement  should  be  thereby  dissolved,  and 
the  secretary  of  state  should  enter  a  notation  to 
that  elTect  upon  hia  official  records.  Sections 
3715a  and  3715b  were  amended  by  the  act  of 
1911.  c.  41,  p.  135,  whereby  the  six  months' 
limitntion,  in  which  reinstatement  miebt  be 
made,  was  made  to  read  'at  any  time  after  its 
name  had  been  stricken,'  and  the  penalty  was  In- 
creased from  ?2r>  to  ?100.  So  that  the  law.  as  it 
DOW  reads,  provides  that  a  corporation  failinf;  to 
pay  its  annual  license  fees  for  two  years  shall 
be  stricken  from  tbe  records  of  the  office  of  the 
secretary  of  state;  that  every  corporation  so 
stricken  may  apply  at  any  time  thereafter  for 
reinstatement,  and  when  so  applying  shall  be  re- 
instated upon  payment  of  all  license  fees  and 
penalties  then  due,  together  with  an  additional 
penalty  of  $100.  It  will  be  noted  that  section 
3715d,  providing  for  the  dissolution  of  the  cor- 
poration for  failing  to  apply  within  the  time  in 
which  application  might  be  made  for  reinstate- 
ment, which  time  was  six  months  as  Sxed  in  the 
act  of  1009,  has  now  no  force,  since  the  act  of 
1911  changed  the  time  in  which  such  application 
might  be  made  from  six  months  to  'any  time 
after  its  name  has  been  stricken  from  the  rec- 
ords'; and.  since  tbe  dissolution  was  to  take 
effect  at  the  expiration  of  the  time  fixed  in 
which  application  for  reinstatement  might  be 
made,  aD<l  that  time  is  now,  under  the  amend- 
ment of  1911,  any  time  after  the  striking  of  the 
name,  there  is  now  no  time  fixed  for  such  disso- 
lution. Section  3715a,  as  amemled  by  the  act  of 
1911,  reads,  'any  corporation  stricken  from  the 
records  and  dissolved  as  provided  in  this  chap- 
ter,' may  hold  meetings  and  pass  resolutions 
necessary  to  close  out  its  affairs  and  such  resolu- 
tion of  such  'stricken  and  dissolved  corporation' 
is  validated  and  approved.  There  is  no  provi- 
sion, however,  in  this  chapter  for  the  dissolution 
of  such  corporation,  as  to  how  or  when  it  shall 
take  place;  the  only  penalty  to  the  offending 
corporation  provided  for  in  the  act  being  the 
striking  of  its  name  from  the  official  records  of 
the  secretary  of  state.  The  framers  of  this  act 
evidently  bad  in  mind  the  provisions  of  section 
S719d,  which  made  provision  for  dissolution  un- 
der tbe  act  of  1909.  But  they  failed  to  fix  a 
time  in  which  the  provisions  of  that  section  could 
become  operative.  The  result  is  there  ts  now 
no  time  In  which  this  section,  tbe  onl^  one  con- 
taining any  provision  for  tbe  dissolutiod  of  cor- 
porations for  failure  to  pay  license  fees,  can  be- 
come operative.  When,  therefore,  relator  ap- 
plied to  the  secretary  of  state  to  accept  its  li- 
cense fee,  he  should  have  done  so,  as  it  had  made 
full  compliance  with  the  law,  and  within  the 
time  provided  by  the  law  In  force  at  the  time  tbe 
application  was  made." 


[5]  These  observations  suggest  tbe  possl-- 
blllty  of  corporations  dissolved  nnder  the  law 
of  1900  before  the  passage  of  the  law  of  1011, 
as  well  as  those  defaulting  after  the  passage 
of  the  law  of  1911,  being  entitled  to  rein- 
statement at  any  time  under  the  law  of  1911. 
However  this  may  be,  we  think  that  in  no 
event  can  a  corporation  dissolved  under  the 
act  of  1909  before  the  act  of  1911  was  passed 
be  sued  as  a  corporate  entity  by  service  up- 
on Its  president  until  its  corporate  existence 
Is  revived  and  Its  name  reinstated  upon  tbe 
records  of  tbe  ofUce  of  the  secretary  of  state 
as  provided  by  the  act  of  1911,  assuming  for 
the  sake  of  aj-gument  that  a  corporation  dis- 
solved under  the  act  of  1909  before  the  pas- 
sage of  the  act  of  1911  can  be  so  revived  and 
its  name  reinstated  upon  the  records  of  the 
office  of  the  secretary  of  state.  In  Soderberg 
V.  McRae,  70  Wash.  235,  128  Pac.  538,  where 
there  was  Involved  the  status  of  a  corpora- 
tion dissolved  under  the  act  of  1909  before 
tbe  passage  of  the  act  of  1911.  Judge  Morris, 
again  speaking  for  the  court,  said: 

"No  question  is  raised  by  the  corporation  it- 
self as  to  the  effect  of  tbe  act  of  tbe  secretary 
of  state  in  entering  the  order  of  dissolution  on 
February  23,  1910,  Nor  is  the  corporation  here 
seeking  to  reinstate  itself  by  offering  to  pay  ar- 
rears of  license.  So  far  as  the  dissolution  of 
the  corporation  is  concerned,  it  must  be  so  re- 
garded until,  in  some  appropriate  proceedings, 
it  is  decreed  otherwise." 

Without  deciding  the  question  of  the  status 
of  a  corporation  dissolved  under  the  act  of 
1909  before  the  passage  of  tbe  act  of  1911  as 
to  its  capability  of  being  revived  and  rein- 
stated upon  tbe  records  of  the  office  of  the 
secretary  of  state,  we  are  clearly  of  the  opin- 
ion that  while  It  remains  in  this  at  least 
dormant  condition  It  cannot  function  as  a 
corporate  entity,  that  It  cannot  either  sue  or 
be  sued  as  such,  and  that  whatever  litiga- 
tion may  be  instituted  seeking  to  affect  its 
property  must  be  In  actions  wherein  Its  suc- 
cessors In  interest.  Its  trustees,  or  possibly 
Its  receiver,  are  parties. 

We  conclude  that  the  tax  foreclosure  pro- 
ceeding and  the  tax  deed  issued  In  pursuance 
thereof  npon  which  the  claimed  title  of  re- 
spondents to  these  mining  claims  is  rested  is 
wholly  void  and  of  no  effect  for  want  of  ju- 
risdiction of  the  court  in  that  proceeding  over 
the  Old  Dominion  Mining  St  Milling  Company 
or  over  Its  successors  In  interest,  to  wit.  its 
trustees.  The  judgment  of  the  trial  court 
must  therefore  be  reversed,  and  the  cause  re- 
manded to  it  for  the  rendering  of  such  de- 
cree as  appellants  are  entitled  to  under  the 
views  herein  expressed. 

We  find  at  page  8  of  the  statement  ot  focts 
that  it  was  agreed  between  counsel  during 
the  trial  that  the  respective  rights  of  the 
parties  growing  out  of  the  making  of  Im- 
provements upon  the  mining  claims  by  re- 
spondents, which  were  claimed  to  have  been 
made  in  good  faith  since  the  tax  sale,  should 
remain  open  and  not  be  settled  by  the  decree 
to  be  rendered  In  this  case,  Indicating  that 
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the  only  porpose  of  all  parties  to  ttils  acUm 
was  to  test  the  validity  of  the  tax  foreclo- 
sure proceedings  and  respondents*  claimed 
title  tbereta  The  record  before  as  also 
shows  that  at  the  time  of  the  commencement 
of  this  actl<m  In  the  superior  court  appellants 
tendered  $2,530,  depositing  the  same  Id  court, 
to  reimburse  respondents  for  mooeys  paid  In 
procuring  the  certificate  of  delinquency  and 
in  taxes  upon  the  claims.  We  think  the  su- 
perior court  will  be  sufildeutly  advised  as  to 
the  nature  of  the  decree  appellants  are  enti- 
tled to,  both  as  to  the  reservation  of  the 
question  of  respondents'  equities  growing  out 
of  Improvements  claimed  to  bav^  been  made 
by  them  upon  the  mining  claims,  and  as  to 
to  the  amount  of  the  $2,650  tendered  by  ap- 
pellants and  deposited  In  court  which  re- 
spondents are  entitled  to  or  as  to  whether  or 
not  respondents  are  entitled  to  more  than 
that  sum  as  a  condition  precedent  to  appel- 
lants being  awarded  a  decree  quieting  their 
title  to  tbe  mining  claims  as  agnlnst  re8i)ond- 
ents.  This  Is  about  as  deflulte  directions  as 
we  are  able  to  make  to  tbe  trial  court  upon 
the  record  before  us. 

The  judgment  of  dismissal  Is  reversed,  and 
the  cause  remanded  to  the  superior  court  for 
further  proceedings  as  herein  indicated. 

ELLIS,  C.  J.,  and  HOLCOMB.  MOUf^T, 
and  FULLERTON,  JJ.,  concur. 


an  WBKh.  78) 

FRTAR  V.  HAZELWOOD  HOT^TEIN 
FARMS  et  aL  (No.  13772.) 

(Supreme  Court  of  Wasbington.  June  20, 1917.) 

1.  Sales  «=»38(1)  —  Misbepresentations  — 

PbOUISE  to  be  PBRrORMED  IN  THE  FUTURB. 
A  statement  that  a  certificate,  showint;  that 
cattle  sold  had  been  tuberculin  tested,  would  be 
given  to  the  purchaser  at  a  sale  ia  not  a  mis- 
representation  of  fuct,  but  a  promise  to  do  some- 
tbing  in  tbe  future. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dfg.  H  05.  7e.J 

2.  RECEIVBB9  9=9l04— Rbcbiveb'b  Salb— Lia- 

BILIIY  OF  BRCEJVEB  FOB  MiSBE  PRESENTA- 
TIONS. 

Aithougb  a  receiver's  sale  la  a  judicial  sale 
and  the  doctrine  caveat  emptor  applies,  and,  the 
sale  being  under  the  direction  of  the  court,  there 
is  DO  warranty,  where  misrepresentations  of  fact 
are  made  by  the  receiver  or  his  a^ent  and  they 
are  relied  upon  by  the  purchaser  to  his  damage, 
the  rule  of  caveat  emptor  does  no*  preclude  the 
purchaser  from  any  relief,  and  he  may  sue  the 
receiver  in  his  personal  capacity  or  geek  a  time- 
ly rescission  of  the  contract  of  sale,  but  be  may 
not  recover  damages  agaitist  the  receiver  as 
such. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {  191.] 

3.  Corporations  ^=>422(1)— Opftcebs— State- 
UENTs  Made  at  Ubcbxvbb'b  SaLi^Liabiu- 
tt  op  Cobporation. 

As  the  officers  of  a  corporation  have  no  au- 
thority to  do  anything  in  connection  with  a  re- 
ceiver's sale,  it  being  a  sale  of  property  in  cus- 
todia  legis,  sncb  officers  could  not,  by  any  state- 
ments made  at  the  sale,  change  the  terms  and 


eondldons  prescribed  by  (he  court,  or  Mnd  the 
corporation  by  any  warranties  made  at  sncb  sale. 

[Ed.  Note. — ^For  other  cases,  see  Cwporations, 
CeoL  LNg.  H  1085,  16S7,  1091.] 

4.  COBPORATIONS  «=»559(2>  —  "Receitebs"  — 

EVIUENCB— ADMISSIBIUTT. 

In  view  of  Rem.  Code  1015,  S  740,  defining  a 
receiver  as  a  person  appointed  by  a  court  or  ju- 
dicial officer  to  take  charge  of  property  during 
the  pendency  of  a  civil  action,  etc.,  and  to  man- 
age and  dispose  of  it  as  tbe  court  or  officer  may 
direct,  as  s  receiver  for  a  corporation  was  a. 
statutory  receiver  and  ofticer  of  the  court  no 
matter  for  n  liat  purpose  he  was  appointed,  evi- 
dence offered  to  prove  that  tbe  corporation  was 
not  iosolvCDt.  offered  to  sbow  that  tbe  receiver 
was  only  an  agent  at  tbe  parties,  was  properly 
rejected. 

[Ed.  Note.— For  other  cases,  sse  Corporations. 
Cent.  Dig.  H  2241,  2242. 

For  other  definitions,  see  Words  and  Phtasea, 
First  and  Second  Series,  Receiver.] 

5.  Receivebs  ^=»134—Salb— Notice. 

Where  a  sale  of  cattle  was  sdvertised  by  m 
corporation,  but  was  conducted  by  a  receiver,  tbe 
receiver  was  not  required  to  proclaim  the  {Set 
that  it  was  a  receiver's  sale. 

[Ed.  Note.— For  otber  cases,  see  Beceivers, 
Cent.  Dig.  |  230.] 

6.  Evidence  ^»83(1)—  Prescuftios  —  Acts 
OF  Receives. 

A  receiver  presumably  proceeds  in  sccord- 
ance  witb  tbe  order  of  the  court  in  making  a 

sale. 

[Kd.  Note.— For  other  eases,  see  Evidence, 

Cent  Dig.  {  105.] 

7.  COBPORATIONS  «=>500^  —  LlABTLITT  FOB 

Acis  OF  Receives. 
A  corporation  cannot  be  faeld  liable  for  any 
fault  or  omission  of  a  receiver  in  coodacting  the 

sale  of  its  property. 

[Kd.  Note.— For  other  coses,  see  Cwvorationa, 
Cent.  Dig.  S§  2250,  2202.] 

8.  Costs  185— Knowledge  of  Witnesszs 

— I'owBB  or  Clerk  to  Correct  Xoiatio:*. 
Where  it  was  not  contended  that  witnessps 
were  allowed  more  mileage  than  they  actually 
traveled,  a  contention'  that  costa  were  taxed  too 
high,  in  that  more  mileage  was  allowed  certain 
witnesses  than  they  had  reported  to  the  clerk, 
was  without  merit,  since  the  clerk  has  the  power 
to  correct  his  original  notation  of  mileage,  if  it 
was  in  fact  too  high  or  too  low. 

[Ed.  Note.— For  other  cases,  see  Ciosts.  Cent. 
Dig.  i$  730-743.] 

Departnient  2.  Appeal  from  Superior  Court, 
Spokune  County;  E.  H.  Sullivan,  Judge. 

Action  by  B.  S.  h^yar  against  the  Hazel- 
wood  Holstein  Farms  and  Arthur  B.  Lee  as 
receiver  thereof.  Judgment  for  defendants, 
and  plaintiff  appeals.  Atttrmed. 

Patrick  0.  Shhi^  of  Spokane,  and  B.  G. 
&  Dlx  H.  Rowland,  of  Tacoma,  tor  appellant. 
Voorhees  &  Canfleld  and  W.  J.  Matthews; 
all  of  Spokane,  for  respondents. 

HOLCOMB,  J.  Appellant  sued  to  recover 
damages  for  an  alleged  breatib  of  warranties 
made  at  a  receiver's  sale.  The  evidence 
introduced  by  appellant  tended  to  show  that 
the  Hazelwood  Holstein  Farms.  Incorporat- 
ed, one  of  respondents  hmin,  by  its  trus- 
tees Smith  and  Mllls^  advertised  that  a 
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certain  sale  of  blooded  Hoists  cattle  would 
be  beld  in  Spokane  during  the  Interstate 
Pair.  Subsequent  to  tbese  advertisements, 
but  prior  to  the  salei  one  Lee  was  appointed 
by  the  court  as  receiver  of  the  Uazelwood 
Holstein  Farms,  lucorporated,  and  *he  sale 
was  actually  conducted  by  him  In  that  capac- 
ity. At  the  sale  the  auctioneer  stated  that 
all  the  cattle  to  be  sold  were  registered, 
and  that  purchasers  would  be  furnished  with 
registration  and  transfer  papers.  Smith  al- 
so stated  that  the  cattle  offered  for  sale  had 
recently  been  tuberculin  tested,  and  that 
purchasers  would  be  furnished  with  health 
certificates  showing  that  such  test  hod  been 
made,  and  that  the  cattle  were  free  from 
tuberculosis.  Appellant  attended  this  sale 
having  no  notice,  as  be  claimed,  thnt  It  was 
by  a  receiver,  heard  the  representations  so 
made,  and  purchnsed  a  young  heifer  for 
$530.  and  a  bull  calf  for  which  he  paid  $85. 
Shortly  afterwards  the  heifer  died  from 
tuberculosis,  according  to  the  statement  of  a 
veterinary  who  attended  the  heifer  during 
her  sickness.  It  also  appears  that  the  bull 
calf  was  not  registered  at  the  time  of  the 
Bale,  but  his  breeding  was  such  that  he  was 
entitled  to  reeistratlon.  and  he  was  registered 
and  the  papers  evidencing  that  fact  were 
fnmlshed  appellant  subsequent  to  the  com- 
menrement  of  this  action.  Appellant  then 
Instituted  this  action  against  respondents  Haz- 
elwood  Holstein  Farms.  Incorporated,  and 
as  receiver,  and  alleged  that,  by  reason  of  the 
failure  of  respondents  to  deliver  the  registra- 
tion papers  and  health  certificates,  he  had  been 
greatly  damaged,  in  that  he  had  sold  these  cat- 
fle  at  an  Increased  price,  but  was  unable  to 
make  good  on  his  representations  to  the  pur- 
chasers, and  that  In  the  case  of  the  tiuil  calf 
be  incurred  a  large  damage  by  reason  of  being 
obliged  to  pnrcbase  his  progeny  from  the  party 
to  whom  he  was  sold  since  he  had  been  bred  to 
a  number  of  thoroufdibred  cows;  and  further 
alleged  that  the  animals  without  the  registra- 
tion and  health  certificates  were  worth  only 
9190,  and  with  them  they  were  worth  $1,000. 
At  the  conclusion  of  appellant's  testimony 
tbe  lower  court  sustained  a  diallenge  to  the 
auffidency  of  the  evidence  and  directed  a 
judgment  of  dismissal.  From  this  dlsporitlon 
of  tbe  case  appellant  has  appealed. 

[1]  From  an  esunlnatlon  of  tbe  facts  it  la 
noticed  that  the  only  misrepresentation  made 
was  tbat  tbe  bull  calf  was  registwed.  There' 
was  no  evidence  sbowlnK  tbat  tbe  animals 
had  not  been  tuberculin  tested,  and  the  state- 
ment tbat  a  certificate  showing  such  test 
would  be  given  to  the  purchaser  Is  not  a  mis- 
representation of  a  fact,  but  a  promise  to  do 
something  in  the  future. 

tH  In  determining  the  legal  principles  in- 
volved In  this  appeal  the  liability  of  the  re- 
ceiver will  first  be  considered.  It  Is  not 
seriously  disputed  that  a  receiver's  sale  is 
a  Judicial  sale,  and  that  in  such  cases  tbe 
doctrine  caveat  emptor  applies.   Since  the 


sale  Is  made  under  the  direction  of  the  court 
there  is  no  warranty.  But  where  there  is 
fraud  or  misrepresentation  of  fact  made  .by 
tbe  receiver  or  by  his  agents,  as  In  this  case, 
caveat  emptor  is  not  appUc-al  Ic.  and  the 
problem  thus  presented  Is  whether  the  re- 
ceiver has  such  authority  in  making  war- 
ranties at  a  sale  that  he  is  liable  to  respood 
In  damages  as  receiver  for  a  breach  of  such 
warranties. 

[31  The  authorities  are  harmonious  in  de- 
claring that  the  receiver  has  no  authority 
to  njuke  warranties  as  to  either  the  title  or 
quality  of  goods  sold  at  a  receiver's  sale,  as 
the  receiver  is  siiiiply  an  otticer,  or  agent, 
of  the  court  and  all  tlie  authority  in  him  vest- 
ed is  simply  what  is  derived  from  the  court, 
which  Is  only  to  sell  the  goods;  and  beciiuse 
there  is  no  warranty  by  the  court,  there  Is 
nothing  to  go  hack  on  if  the  buyer  takes  noth- 
ing. Rorer  on  Judicial  Sales  (2d  Ed.)  S  174; 
The  Monte  Allegro.  9  Wheat.  tilU.  6  L.  Kd.  174  ; 
Homer  v.  Continental,  etc..  Bank,  103  Fed. 
832,  117  O.  C.  A.  474. 

Where  misrepresentations  of  fact  are  made 
by  the  receiver  or  his  ogent  and  they  are  re- 
lied on  by  the  purchaser  to  his  damage,  this 
rule  does  not  preclude  the  purchaser  from 
any  relief  whatever,  for  in  such  cases  the 
authorities  are  equally  well  settled  that  there 
are  two  courses  tbat  the  purchaser  may  pur- 
sue: (1)  He  may  sue  the  receiver  In  his  per- 
sonal capacity,  as  the  warranty  binds  him 
personally  and  blm  only;  (2)  he  may  seek  a 
timely  rescission  of  the  contract  of  sale.  Ror- 
er on  Judicial  Sales,  174, 175;  Horner  v.  Con- 
tinental, etc..  Bank,  supra.  In  the  case  at  bar 
appellant  pursued  neither  of  these  courses, 
but  elected  to  sue  the  corporation  and  Its 
receiver  for  damages.  No  cases  are  dted  by 
appellant,  nor  are  we  able  to  discover  any, 
that  hold  that  such  an  action  can  be  suc- 
cessfully waged  against  the  receiver. 

It  is  then  urged  by  appellant  that  respond- 
ent corporation  Is  liable  on  account  of  the 
misrepresentations  made  by  Smith,  and  cite 
Scott  V.  Rainier  P.  &  R.  Co.,  la  Wash.  108, 
42  Pac.  531,  to  show  that  a  company  may  be 
sued  after  a  receiver  has  been  appointed. 
Granting  that  this  is  true,  a  valid  cause  of 
action  must  arise  before  a  cause  of  acUob 
can  be  maintained  against  a  corporation  for 
which  a  receiver  has  been  appointed:  and  It 
Is  apparent  that  If  Smith  made  representa- 
tions tbat  a  certificate  evidencing  the  facts 
represented  would  be  furnished  tbe  purcbas- 
er,  he  acted  either  as  agent  of  the  receiver  or 
as  trustee  and  manager  of  the  respondent 
corporation.  Obviously  If  be  acted  as  agent 
of  the  receiver,  he  bad  not  sufficient  authority 
to  make  warranties  tbat  would  be  binding  on 
any  one,  as  the  receiver  himself  had  no  such 
authority.  Neither  do  we  think  he  had  suf- 
ficient power  or  authority  by  reason  of  his 
office  in  the  corporation  as  trustee  to  bind 
tbe  respondent  corporation  by  his  warranties 
made  at  rec^ver's  salc^  for  the  facers  of 
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the  corporation  have  no  anthotlty  to  do  any- 
thing in  connection  with  the  sale,  since  it  is 
in  the  exclusive  Jurl^lctlon  at  the  court. 
It  was  a  sale  of  property  in  custodia  legls; 
for  example.  In  the  order  the  court  might 
nnthorize  the  sale  on  certain  terms  or  condi- 
tions. It  could  not  be  seriously  contended 
that  the  officers  of  the  corporation  could,  by 
statements  made  at  the  sale,  change  the 
terms  and  conditions. prescribed  by  the  court. 
Whether  Smith  would  be  personally  liable  by 
reason  of  bis  statements' made  at  the  sale 
need  not  be  considered  as  he  was  not  made 
a  party  to  the  action. 

[4]  During  the  iwc^ress  of  the  trial  appel- 
lant offered  to  prove  that  the  corporation  was 
not  Insolvent,  and  that  the  only  purpose  of 
the  receivership  proceedings  was  to  settle 
Bome  property  differences  between  Smith  and 
Mills.  This  evidence  was  rejeftted  by  the  trial 
court,  and  his  action  In  so  doing  Is  now  as- 
signed as  error.  Appellant  argues  that,  if 
this  evidence  had  been  admitted.  It  would 
show  that  the  receiver  was  only  an  agent  of 
tbe  parties,  and  not  on  officer  of  the  court, 
and  therefore  tbe  rule  that  a  receiver  has 
no  outhorlty  to  make  warranties  at  a  aale 
Is  not  applicable,  as  such  rule  Is  based  on  the 
premise  ttiat  he  Is  an  officer  of  the  court,  and 
is  vested  with  only  such  autliority  as  he  de- 
rived therefrom.  In  support  of  this  theory 
appellant  cites  Kellar  t.  Williams,  3  Rob. 
(La.)  321,  wherein  It  Is  held  that,  where  it 
appears  that  a  receiver  was  appointed  with 
the  consent  of  the  parties  for  the  purpose  of 
adjusting  property  differences,  the  receiver 
will  be  deemed  to  be  the  agent  of  the  parties, 
strictly  ^leaking,  and  not  an  officer  of  the 
court  It  does  not  appear  that  the  receiver 
therein  was  appointed  by  virtue  of  a  stat- 
ute, and  it  does  show  that  he  was  appointed 
by  consent  of  the  parties.  In  the  case  at 
bar  we  Bnd  no  <^er  to  prove  that  respondent 
Lee  was  appointed  by  consent  of  tbe  par- 
ties, and  In  any  event  he  was  presumptively 
appointed  by  a  court  of  competent  jurisdic- 
tion by  virtue  of  Rem.  Code,  i  740,  which,  do- 
fines  a  receiver  as  follows: 

"A  receiver  is  a  person  appointed  by  a  court 
or  judicial  officer  to  take  charge  of  property  dar- 
ing the  peDtling  of  a  civil  action  or  proct«diag, 
or  upon  R  judgment,  decree,  or  order  therein; 
and  to  manage  and  dispose  of  it  as  the  court  or 
officer  may  direct." 

Respondent  Lee  was  therefore  a  statntwy 
receiver  and  an  officer  of  the  court  no  matter 
for  what  purpose  he  was  appointed,  and  the 
court  property  rejected  the  evidence  tending 
to  show  such  purpose. 

[S-7]  It  is  bamaterial  that  appellant  was 
not  notified  at  the  sale  that  it  was  being  con- 
ducted by  a  receiver.  There  la  no  statute  re- 
quiring proclamation  of  such  feet  by  a  re- 
ceiver, and  no  order  to  that  effect  ia  shown. 
The  receiver  presumably  proceeded  in  accord- 
ance with  bis  order.  The  recover  is  not 
sought  to  be  held  liable  In  his  personal  capac- 


ity. The  corporation  could  not  be  held 
liable  for  any  fault  or  omiselon  of  the  re- 
ceiver. 

[I]  Complaint  is  also  made  that  the  costs 
were  taxed  too  high,  in  that  more  mileage 
was  allowed  certain  witnesses  than  they  bad 
reported  to  the  clerk.  Since  it  Is  not  con- 
tended that  these  witnesses  were  allowed 
costs  for  more  mlle*^  tJian  they  actually 
traveled,  we  think  this  ailment  without  mer- 
it, as  the  cleA  has  power  to  correct  hla  origi- 
nal notaUon  of  mileage  if  it  was  In  bet  too 
high  or  too  low. 

Judgment  affirmed. 

ELLIS,  a  J.,  and  MOUNT,  FDLLEBTON. 
and  PARKER,  JJ.,  concur. 


(97  Wasb.  84) 

PARKER  et  al.  v.  SEATTLE  LAND  &  IM- 
PROVEMENT CO.    (No.  138Q3.) 

(Supreme  Court  of  Washington.    June  20, 
191T.) 

1.  Bbokebs  «=>86(1)— Actions  fob  Ooimir- 
SATioN— Weight  op  Evidence. 

Where  a  broker  who  sold  lots  to  a  school 
district  for  $9,500  had  a  right  under  its  eon- 
tract  with  the  owners  to  sell  them  for  $9,000, 
and  its  president  testified  that  they  were  sold 
on  his  promise  to  make  up  the  difference  of  $100 
on  subsequent  sales,  while  the  owners  testified 
ttiat  they  wanted  $10,000,  and  consented  to  the 
sale  on  tbe  broker's  promise  to  waive  its  com- 
Diisaion  of  $500,  the  broker's  version  of  the 
matter  will  be  accepted,  as  it  could  have  com- 
pelled the  sale  by  paying  $100,  and  it  was  high- 
ly improbable  that  It  agreed  to  waive  ita  com- 
missions. 

[Ed.  Note— For  other  cases,  see  Brokers. 
Cent.  Dig.  SS  117,  118-1 

2.  Bbokebs  «=>S6(7>— Actions  foe  Gohfeh- 
SATioN — Weight  op  Evidence. 

Owners  of  lota  who  bad  authorized  a  broker 
to  sell  them,  sought  to  justify  their  refusal  to 
recognize  sales  made  by  him  on  tbe  ground  that 
on  a  prior  sale  of  a  number  of  lota  to  tbe  city 
for  $30,000,  tbe  broker  deceived  them  by  stating 
tbnt  the  sale  was  for  only  $25,000.  and  subse- 
quently claimed  that  the  additional  $5,000  was 
used  to  bribe  city  officials  end  otherwise  con- 
summate the  sale.  The  purchase  was  a  matter 
of  public  notoriety,  tbe  title  bad  been  approved 
by  the  corporation  counsel,  and  the  price  was 
paid  by  a  warrant  on  the  city  treasury.  The 
park  board  through  whom  the  sale  was  made 
was  composed  of  men  of  the  highest  reputation 
for  probity  and  integrity,  and  the  broker's  presi- 
dent bAd  the  trust  and  confidence  of  the  busi- 
ness world.  Held,  that  tbe  owners*  claim  was 
not  believable,  as  the  truth  of  the  matters 
could  have  been  ascertained  with  little  difficulty. 

lEA.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  110.  inj 

3.  Bbokebs  «=»75 — CosimssioNa— Right  to 
Hetain  raoM  Patuents. 

Under  a  contract  authorizing  sales  of  lots 
by  a  broker  who  was  to  collect  aU  deferred  pay- 
ments and  account  to  the  owners,  and  was  to 
receive  certain  commissions  which  were  not  to 
be  (lite  or  payable  until  it  had  made  sales  aggre- 
gating $40,000,  the  broker  on  making  a  sale 
that  brougbt  the  aggregate  to  a  sum  in  excess 
of  $40,000  was  not  required  to  pay  the  money 


sror  etbsr  hum  ms  isms  toalc  ud  KBY-NUHBGH  la  sU  Ksy-Nombersd  Disrau  «Bd  lodcw 


Digitized  by 


Google 


FARKEa  T.  SEATTLB  LAND  A  IMPROVEMENT  CO. 


1087 


to  the  owners  and  receive  back  its  commissioQS, 
and  it  was  safficient  for  It  to  pay  the  difference 
after  deducting  the  earned  eommusioDs. 

4.  Bbokers    <S=>1(>— Rioirr    to  Tebionatb 
Agency— Refusal  to  Act. 

A  broker  which  was  required  to  collect  de- 
ferred paymentB  and  account  to  the  owners  was 
not  guilty  of  a  refusal  to  account  justifying  the 
owners  iu  repudiating  the  contract  because  it 
refused  to  accept  the  owners'  contentions  that 
it  had  waived  its  commission  on  a  certain  sale 
and  to  account  on  that  basts,  where  the  dispute 
was  not  whimsical,  but  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  BrcAers, 
Cent  Dig.  f  11.] 

5.  Bbokebs  €=349(3)— Pebpobuance  or  Sebt- 

ICES— DiFFEBENCB  BETWEEN  CoNTBAOT  AU- 
TIIOBIZBD  AND  THAT  TENDERED. 

Under  a  contract  authorizing  a  broker  to 
sell  lots  (or  cash  or  on  deferred  payments,  and 
providing  that  no  lots  sold  on  deferred  payments 
should  be  sold  for  less  than  $100  cash  and  $10 
monthly,  and  that  on  a  sale  of  more  than  one 
lot  on  one  contract  the  same  cash  and  monthly 
payment  should  be  required  for  each  lot,  the 
owners  were  justified  in  refusing  to  execute  a 
contract  to  a  purchaser  of  a  number  of  lots 
which  provided  for  the  execution  of  deeds  to 
single  lots  when  payments  equaled  a  certain 
amount;  this  not  being  warranted  by  the  con- 
tract. 

[ICd.  Note.— For  other  cases,  see  Brokers, 
Cent.  Wg.  S  72.] 

6.  Brokers  ®=>54— Right  to  Commibbioh— 
Pbocuring  Puhciiaseb. 

Where,  after  the  refusal  to  exe<;ute  a  con- 
tract to  such  purchaser,  the  broker  procured  and 
tendered  the  full  cash  price  according  to  the 
prices  fixed  in  the  contract,  it  was  entitled  to 
its  commissions  on  the  sale  as  it  procured  a 
purcbuser  ready,  able,  and  willing  to  take  the 
property  according  to  the  terms  on  which  it 
had  the  property  for  sale. 

[Gd.  Note.— For  other  cue»,  see  Brokers, 
Cent  Dig.  S§  75-S1.1 

7.  Brokers  «s903(5)  —  Tendeb  —  Keefinq 

Tender  Good. 
Where  the  broker  tendered  the  full  cash 
price  of  the  lots,  but  the  owners  refused  to 
execute  a  deed  to  the  purchaser,  the  broker  was 
not  required  to  pay  the  money  into  court  or  de- 
posit it  in  some  public  depositary  for  the  own- 
ers' use  in  order  to  be  entitled  to  its  commis- 
sions, as  the  owners'  failure  to  accept  the  ten- 
der at  the  time  it  was  made  or  within  a  rea- 
sonable time  thereafter  made  the  default  their 
own  and  relieved  the  broker  of  any  further 
dnty. 

[Bd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  SS  79,  81,  94-96.] 

8.  Bbokebs  9=951 — Right  to  CoukassiOHS— 
Necessitt  or  Pbodqcino  Purchaser. 

Under  a  contract  authorizing  a  broker  to 
sell  a  number  of  lots,  it  was  not  required  to 
bring  the  purchaser  bodily  into  the  presence  of 
the  owners  to  be  entitle  to  its  commissions, 
but  earned  such  commissions  when  it  brought 
and  tendered  to  the  owners  its  purchaser's  mon- 
ey and  demanded  a  deed  in  the  name  of  the 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  69.] 

9.  Brokers  ^63(5)— Rionr  to  Goioossions 

— TkNDEB  or  PUBCHASE  PRICE. 
A  broker  authorized  to  sell  lots  at  fixed 
prices  and  required  to  collect  the  deferred  pay- 
ments and  account  to  the  owners  was  not  re- 
quired to  tender  to  the  owners  in  connection 
with  a  sale  which  the  owners  bad  refused  to 
recognize,  more  than  the  contract  price  of  the 


lots  Involved,  though  It  had  money  in  Its  hands 
collected  and  not  accounted  for. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent.  Dig.  H  79,  81.  94-00.] 

10.  Bbokebs  «»27— Dvties  to  Prikcipax<— 
Accounting. 
Such  broker  on  an  accounting  was  not  enti- 
tled to  credit  for  an  amount  included  in  the 
aggregate  total  of  sales  made  by  it  but  which 
had  not  been  paid  by  the  pnrchaaer  of  a  lot 

Department  .2.  Appeal  from  Superior 
Court  KlDg  County;  Mitchell  Gilliam,  Judge. 

Action  by  Isaac  Parker  and  another 
against  the  Seattle  Land  &  Improvement 
Company.  The  named  plaintiff  died  while 
the  court  held  the  cause  under  advisement, 
and  I.  C.  Parker,  the  adminlstrntor  of  his 
estate,  was  substituted  as  party  plaintiff  In 
his  stead.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  instructions  to  enter  Judgment  In  ac- 
cordance with  opinion. 

Kerr  &  McCord,  of  Seattle,  for  aK>ellant 
Halverstadt  &  Clarke,  of  Seattle,  for  re- 
spondents. 

rULLSRTON,  J.  This  Is  an  action  tor  an 
accounting.  It  was  originally  brought  by 
Isaac  Parker  and  Lydla  O.  Parker,  his  wife, 
against  the  Seattle  Land  &  Improvement 
Company.  After  the  Issues  had  been  framed 
and  the  evidence  in  the  case  taken  and  while 
the  trial  court  held  the  cause  under  advise- 
ment,  Isaac  Parker  died,  and  I.  C.  Parker, 
the  administrator  of  his  estate,  was  substi- 
tuted as  a  party  plalntUT  in  Ills  stead.  This 
appeal  is  by  the  defendant,  t^e  Seattle  Land 
it  Improvement  Company,  and  for  conven- 
ience we  shall  refer  to  the  parties  as  appel- 
lant and  respondents,  as  though  no  substitu- 
tion had  heen  mad& 

The  facts  giving  rise  to  the  controversy  are 
in  the  main  undisputed.  On  August  30,  1908, 
and  for  some  years  prior  thereto,  the  re- 
spondents were  the  owners  of  a  tract  of  land, 
tm  acres  In  area,  situated  In  that  part  of  the 
city  of  Seattle  formerly  comprising  the  dty 
of  Ballard,  which  they  had  caused  to  be  plat- 
ted under  the  designation  of  Parker's  addi- 
tion to  the  city  of  Seattle.  The  appellant  Is 
a  corporation  engaged  In  the  general  real  es- 
tate end  brokerage  business.  On  the  date 
named  the  parties  entered  Into  a  written 
contract  by  which  the  appellant  undertook  to 
sell  for  the  respondents  the  real  property 
mentioned,  the  material  parts  of  the  con- 
tract being  as  follows: 

"1.  The  first  parties  hereby  give  and  grant  to 
the  company  until  August  20,  1910.  the  sole 
and  exclusive  right  to  sell  for  them  the  follow- 
ing real  estate  lying  and  being  in  King  coun- 
ty, Washington,  to  wit:  Parker  s  addition  to  the 
aty  of  Seattle. 

"2.  The  company  may  sell  said  real  estate, 
or  any  part  thereof,  for  cash  or  on  deferred  pay- 
ments, but  no  lot  ia  block  one  (1)  of  said  addi- 
tion shall  be  sold  for  less  than  the  sum  of  $300: 
no  lot  in  blocks  two  (2)  and  three  &)  of  said 
addition  shall  be  sold  for  less  than  the  sum  of 
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$600.00;  and  no  lot  in  block  tour  (4)  of  said 
ailditioa  sball  be  sold  for  less  than  the  Bum  of 
$300.00.  No  lot  fn  said  addition  shall  be  sold  on 
Referred  paymenta  for  less  than  one  hundred 
dollars  ($100.00)  cash  upon  execution  and  de- 
livery of  coutract  of  sale,  therefor,  and  ten  dol- 
lars ($10.00(  monthly  thereafter  until  the  full 
purchase  price  thereof  shall  be  paid,  with  in- 
terest on  deferred  payments  at  the  rate  of  seven 
(7)  per  cent,  per  annum,  interest  payable  month- 
ly. Should  more  than  one  lot  be  sold  on  the 
same  contrnct,  the  eame  cash  and  monthly  pay- 
ment shall  be  required  for  each  lot  so  sold. 

"3.  The  company  shall  advance  to  the  first 
parties  tlie  sum  of  ten  thousand  dollars  ($10.- 
OOOl,  without  interest,  payable  as  follows:  five 
hundre<I  dollars  ($500)  cash  upon  the  execution 
and  delivery  of  this  agreement,  the  receipt 
whereof  Is  hereby  ackDowledged,  and  nine  thou- 
sand five  hundred  dollars  <*i).500)  witliio   

ilaya  after  date  hereof.  Said  sum  shaii  be  re- 
taiueil  by  the  company  out  of  the  first  moneys 
receiver!  hy  it  hereuuiler. 

"4.  'ilte  first  parties  shall  secure,  at  their 
own  expense,  and  furnish  to  the  company,  one 
abstract  of  title  to  said  real  estate,  certified  to 
by  Home  responsible  abstract  company  doing 
business  in  the  city  of  Seattle.  The  company 
shall,  at  its  own  cost,  furnish  such  additional 
abstracts  of  title  to  said  real  estate  as  may  be 
necessary. 

'•5.  The  first,  parties  shall  execute  and  deliver 
to  pur<ha8ers  of  said  property  deetis  thereto 
when  the  purchase  price  thereof  has  been  fully 
paiil.  Tliey  shall  also  execute  and  deliver  to 
purchasers  of  said  property  sold  on  deferred 
paymputs  contracts  of  sale  therefor  as  the  same 
is  sold,  but  all  such  deeds  and  contracts  shall  be 
subjcc-t  to  taxes  and  assessments  tor  local  im- 

firovements  which  may  hecome  payable,  or  ■ 
ien  on  said  property  subseiiucnt  to  date  hereof. 

"(i.  nie  company  shall  hold  the  first  parties 
and  said  property  harmless  from  any  and  all 
taxes  aud  assessments  on  said  property  which 
shall  become  a  lien  on  the  same,  or  parable, 
subseciuent  to  date  hereof  and  prior  to  full  pay- 
ment for  said  property. 

"7.  All  deferred  payments  shall  he  collected  by 
the  company  and  it  shall  account  to  the  Grtit 

Sartics  on  the  first  day  of  each  and  every  month 
ereafter,  in  detail,  fur  all  sales  and  collections 
matte  by  it  during  the  preceding  month. 

"8.  Tlie  company  sliall  receive  as  and  for  its 
full  compensation  for  services  rendered  here- 
under, and  in  full  paymi>nt  for  any  disburse- 
ments made  by  it  hereunder,  the  followiug: 
Five  per  cent,  (5%)  of  the  first  ten  thousand 
dollars  (iilO.OOO.OO)  of  the  aggrvgate  sule  price 
of  siiid  properly;  two  and  ouc-half  per  cent. 
{2^i'/t  i  of  the  blilaace  of  the  aggregiite  sale 

ftrice'of  said  property  up  to  forty  thouKaud  dol- 
ars  ($-10,000.00);  and  oue-lialf  of  the  gross 
aggregate  sale  price  of  said  property  over  forty 
thousand  dollars  (WO.OUO.OO).  >;o  part  of  said 
commission  or  compensation  shall  be  due  or 
payable  until  the  compauy  shall  have  sold  in 
the  aggregate  property  to  the  extent  of  forty 
thousand  dollars  (.li40,000.00),  and  shall  be  pay- 
able only  out  of  moneys  thereafter  coming  into 
its  poKseasion  hereunder." 

Acting  under  and  In  pursuance  of  the  con- 
tract, the  appellimt  found  purchasers  to 
whom  deeds  were  Issued  by  tbe  respondents 
for  all  of  the  property  save  and  except  11 
lots  In  block  1  and  one  lot  in  block  4.  Of 
the  property  so  sold,  16  lots  were  sold  to  a 
school  district  of  King  county  for  the  sum  of 
$9,500,  48  lots  to  the  city  of  Seattle  for  tbe 
sum  of  $30,000,  and  the  remainder  to  In- 
dividual purchasers;  the  total  of  such  in- 
dividual sales  ag];regatlng  $2,550.  The  pres- 
ent action  was  begun  after  the  time  limit 


for  selling  the  pn^erty  fixed  In  the  contract 
bad  expired.  In  tbetr  complaint  the  re> 
spoDdenta  alleged  that  the  total  sales  asgre* 
gated  the  sum  of  $42,(K>0;  that  the  appel- 
lant had  Buffered  taxes  and  assessments  to 
accumulate  on  tbe  unsold  pn^erty  in  tbe 
sum  of  $887.47;  that  It  bad  received  $5,000 
of  the  purchase  money  for  which  it  bad 
not  accounted ;  that  It  had  waived  its  com- 
mission on  the  first  $10,000;  that  it  was  en- 
titled to  commissions  on  the  remaining  sales 
aggngatlng  $1,775,  and  that  there  was  due 
tbe  respondents  tbe  sum  of  $4,087.47.  with  In- 
terest at  the  legal  rate  on  $3,200  thereof  from 
May  20,  1900,  and  Interest  on  $837.47  thereof 
from  the  date  of  the  commencement  of  tbe 
action.  The  appellant  put  In  issue  by  de- 
nials the  allegation  that  It  had  waived  a 
part  of  its  commissiMi^  and  the  allegations 
of  Uie  account  as  stated  by  the  respondents. 
By  way  of  an  affirmative  answer  It  alleged 
a  sale  of  all  of  the  property  in  accordance 
with  the  terms  of  the  contract,  the  sales  ag- 
gregating $45,6S0,  on  which  It  was  enUtled  to 
a  commission  of  $4,073;  and  that  it  had  paid, 
after  deducUog  the  commissions,  all  that  re* 
mained  due  tbe  respondents  except  a  bal- 
ance of  $422,  which  it  tendered  and  paid 
into  the  registry  of  tbe  court  for  the  use  of 
the  respondents.  The  sales  Incliided  a  sale 
alleged  to  have  been  made  to  one  Isabella 
Whyte  of  the  12  lots  for  which  tbe  respond- 
ents refused  to  Issue  a  deed.  For  reply  the 
respondents  denied  the  affirmative  allega- 
tions of  the  answer,  and  as  a  special  defense 
to  the  all^atlon  concerning  the  sole  to  Isa- 
bella Whyte,  alleged  that  the  appelant  bad 
prior  to  such  alleged  sale  refused  to  account 
for  moneys  received  by  it  from  sales  then 
made,  and  that  the  respondents  had  notified 
the  appellant  that  they  would  not  proceed 
further  under  tbe  contract. 

The  cause  was  tried  and  submitted  to  the 
court  on  March  13, 1914.  The  court  rendered 
its  de<!lslun  on  June  2S,  1916.  The  third  Oud- 
ing  of  fact  embodies  the  substance  of  tbe 
findings  and  reads  as  follows: 

"That  at  the  time  of  signing  said  agreement, 
the  defendant  paiil  to  the  plaiutirTs  the  sum  of 
$5(X),  but  no  more;  that  thereafter,  during  the 
time  of  said  contract,  the  defendant  sold  all  of 
said  real  estate,  mentioned  and  described  in 
said  agreement,  except  lots  1  to  11.  both  incln- 
sive,  block  1,  and  Jots  1  and  2.  block  4,  of  said 
Parker's  addition  to  the  city  of  Seattle,  for  the 
sum  of  $42,050.  Thiit  the  last  sale  of  said  prop- 
erty was*  made  on  the  20th  day  of  May,  1009. 
That  defendant  earned  as  its  commission,  ac- 
cot-iUng  to  tbe  terms  of  said  agreement,  tbe  sum 
of  $2,275.  That  defendant  received  on  acronnt 
nf  the  sales  of  said  real  estate  the  sum  of  $42,- 
()r>0,  and  has  paid  to  the  plaintiffs  the  sum  of 
S;{7.0riO,  and  no  more.  That  on  the  20th  day  of 
August,  1910,  the  date  of  the  expiration  of  said 
agreement,  there  were  general  taxes  upon  the 
portion  of  said  Parker's  adilitiou  not  snld  by 
the  defendant,  to  wit,  lots  1  and  2,  block  4.  and 
lots  1  to  11,  both  inclusive,  hlocic  1,  the  city  of 
Seattle  amounting  to  $456.85,  no  part  of  wbidi 
tbe  defendant  has  paid."  . 

From  the  findings  tbe  court  concluded  that 
the  respondents  were  entitled  to  recover  from 
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the  appellant  $2,225,  with  Interest  from  May 
20.  1009,  and  the  sum  of  ?5OT.54.  with  inter- 
est from  August  20.  1910,  together  with  the 
costs  of  the  action,  and  rendered  Judgment 
accordingly. 

tt]  The  evidence  developed  three  principal 
controversies:  (1)  Whether  the  appellant  had 
waived  Its  commission  on  the  flrst  ?10.000 
of  the  sales ;  (2)  whether  it  had  wrongfully 
refused  to  account  for  the  moneys  received 
from  the  sales:  and  (3)  whether  respondents 
were  In  the  wrong  in  refusing  to  recognize 
the  sale  made  to  lsal)ella  Whyte.  The  first 
controversy  arose  out  of  the  sale  of  the 
tract  to  the  school  district.  The  respondents 
testlQed  that  they  wanted  $10,000  for  the 
lots  comprised  In  this  tract;  that  the  school 
district  offered  and  would  pay  but  $9,500; 
and  that  they  consented  to  the  sale  on  the 
promise  of  the  appellant  ttint  It  wonid  waive 
its  commission  which  would  equal  the  dif- 
ference, namely.  $500.  The  president  of  the 
appellant  who  had  charge  of  the  negotiations, 
one  Fred  B.  Sander,  denies  these  statements. 
He  points  out  that  the  respondents  had  no 
right  to  exact  $10,000  for  the  lots  as  a  con- 
dition to  making  a  deed  thereto ;  that  by  the 
terms  of  the  contract  the  appellant  had  the 
right  to  sell  them  for  $9,600:  and  that  the 
price  for  which  they  were  sold  was  bnt  $100 
less  than  the  contract  price.  His  version  of 
the  matter  Is  that  the  respondents  consented 
to  make  the  deed  for  the  price  at  which  they 
were  sold  on  his  promise  to  make  up  the  dif- 
ference of  $100  on  subsequent  sales,  which 
difference  was  made  up  by  the  subsequent 
sale  to  the  city  of  Seattle;  that  sale  being 
for  $1,200  in  excess  of  the  price  of  the  lots 
as  listed  In  the  contract.  We  are  constrained 
to  adopt  the  appellant's  view  of  the  matter. 
It  could  have  compelled  a  deed  to  the  prop- 
erty by  paying  the  dlfTerence  between  the 
price  for  which  the  land  was  sold  and  the 
price  at  which,  by  fihe  terms  of  the  contract. 
It  was  at  liberty  to  sell  It  Since  its  interest 
In  the  matter  was  the  commissions  it  was  to 
receive,  tt  Is  highly  improbable  that  It  would 
have  sacrificed  $400  tor  the  sake  of  saving 
$100. 

[2]  The  second  controversy  is  material  here 
only -as  It  affects  the  third.  If  the  appel- 
lant did  wrongfully  refuse  to  account  for 
all  of  the  money  received  from  the  sales  as 
made,  it  may  be  that  the  respondents  were 
justified  in  refusing  to  recognize  the  last  of 
the  sates  made  by  the  appellant.  Tbe  contro- 
versy arises  out  of  the  sale  to  the  city  of 
Seattle.  This  was  tbe  last  of  tbe  sales  made 
for  which  deeds  or  contracts  were  executed. 
On  Its  completion  the  appellant  retained  from 
the  purchase  price  received  the  sum  of  $5,- 
000.  Mr.  Sander  testified  that  the  sum  was 
retained,  under  an  express  understanding 
and  agreement  with  Isaac  Parker,  to  be  ac- 
counted for  on  the  expiration  of  tbe  terms 
of  the  contract.  The  respondents  denied  tbe 
agreement;  testifying  that  the  appellant  un- 
dertook to  deceive  them,  that  it  was  flrst 
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COTitended  by  Mr.  Sander  that  $25,000  was 
the  sum  received  for  the  property,  and  that 
he  afterwards  admitted  that  the  sale  was 
for  $30,000,  bnt  claimed  that  the  $5,000  had 
to  be  used  for  tbe  purpme  of  consummating 
tbe  sale,  some  of  It  being  used  to  bribe  cer- 
tain of  the  offlclals  representing  the  city.  It 
seems  to  us  that,  measured  by  probabilities. 
I 'the  appellant's  version  of  the  transaction  is 
the  more  rational  and  believable  of  the  two. 
The  city  purchased  the  property  for  use  as  a 
park.  In  the  transaction  It  was  represented 
by  its  park  board.  Tbe  purchase  was  a  mat- 
ter of  public  notoriety.  The  title  to  the  prop- 
erty had  to  be  approved  by  the  corpora- 
tion counsel.  The  purchase  price  was  paid 
by  a  warrant  drawn  on  the  city  treasury. 
The  park  board  was  composed  of  men  of  the 
highest  reputation  for  probity  and  Integrity. 
Seemingly,  In  tbe  light  of  these  facts,  no 
one  would  have  supposed  for  a  single  in- 
stant that  tbe  densest  Ignorance  could  be  im- 
posed upon  by  so  wild  a  tale.  The  record 
shows  that  the  president  of  the  appellant 
was  possessed  of  such  trust  and  confidence 
in  the  business  world  as  to  enable  him  to 
borrow  on' behalf  of  bis  company  a  lance  sum 
of  money.  Characters  are  not  formed  In  a 
day,  and  It  Is  almost  beyond  belief  that  a 
man  having  a  reputation  for  Integrity  of 
this  sort  would  even  have  attempted  to  de- 
ceive: much  less  Is  It  believable  that  be 
would  have  attempted  to  deceive  by  false  rep- 
resentations concerning  matters  the  truth  of 
which,  if  not  already  known,  could  have  been 
ascertained  with  so  little  difUcuIty. 

[3,4]  Agnln.  it  Is  not  quite  fair  lu  assert 
that  the  appellant  refused  to  account.  This 
pnrtlculnr  sale  brought  the  aggregate  sales 
of  the  property  to  a  sum  in  excess  of  $40,- 
000.  By  the  terms  of  the  contract  (paragraph 
8)  tbe  appellant  was  then  entitled  to  collect 
for  commissions.  Nothing  in  the  contract 
required  it  to  pay  the  money  over  and  then 
receive  It  back  from  the  respondents.  It 
was  sufficient  for  it  to  pay  the  difference 
after  deducting  the  earned  commissions. 
This  it  offered  to  do,  but  when  tbe  account 
was  attempted  to  be  taken,  the  parties  could 
not  agree  upon  the  amount  due  because  of 
the  differences  concerning  tbe  commissions 
on  tbe  first  sale,  and  no  settlement  could  be 
reached.  This  however,  does  not  amount  to 
a  refusal  to  account.  The  dispute  was  not 
whimsical,  but  was  in  good  faith,  and  the 
fact  that  the  appellant  did  not  qceede  to 
the  resifondents'  contentions  could  not  be  said 
to  be  a  refusal  to  account,  or  to  authorize  the 
resporylents  to  repudiate  the  contract. 

[5,  6]  As  to  the  third  contention,  the  evi- 
dence leaves  no  doubt  In  our  minds  that  the 
appellant  procured  a  purchaser  for  the  re- 
maining property.  After  procuring  the  pur- 
chaser, it  prepared  a  contract  of  sale  in 
the  form  of  a  time  sale  authorized  by  the  con- 
tract and  tendered  it  to  the  respondents  for 
execution.  The  respond^ts  refused  to  ex- 
ecute It.  assigning  two  reasons:  First,  that 
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the  contract  was  at  an  end  because  of  the 
appellant's  refusal  to  account  for  the  money 
received  by  It;  and,  second,  because  the  con- 
tract as  prepared  contained  a  clause  requiring 
the  execution  of  deeds  to  single  lots  when 
payments  equaled  a  certain  sum — a  clause 
not  warranted  by  the  contract  under  which 
the  appellant  was  empowered  to  sell.  Later, 
and  on  the  day  before  the  contract  expired 
by  Its  own  limitation,  the  appellant  procur- 
ed the  cash  price  of  the  property,  went  to 
the  home  of  the  respondents  where  the  busi- 
ness of  the  parties  had  lieen  usually  trans- 
acted, and,  finding  Lydla  Parker  alone  in  the 
house,  tendered  to  her  the  full  cash  price  of 
the  property  according  to  the  prices  flxed  In 
the  contract,  and  demanded  a  deed  to  its 
purchaser  subject  to  the  taxes  and  assess- 
ments then  due  thereon.  It  accompanied  its 
tender  also  with  the  sum  It  adpiitted  to  be 
due  on  sales  theretofore  made  after  deduct- 
ing Its  earned  commissions.  Mrs.  Parker  re- 
fused to  accept  the  money,  and  the  matter 
then  rested.  The  first  tender  was  properly 
refused  for  the  second  reason  given  for  the 
refusal,  but  clearly  the  second  tender  was  a 
valid  tender  timely  made.  Undoubtedly  had 
the  respondents  accepted  the  tender  they 
would  have  l)een  entitled  to  a  reasonable  time 
In  which  to  prepare,  execute,  and  deliver  a 
deed,  and  it  may  be  that  equity  would  have 
relieved  them  of  tbelr  default  had  they  with- 
in a  reasonable  time  tendered  a  deed  on  con- 
sideration of  receiving  the  money  which  had 
been  tendered.  Buttbeydid  neither,  and  un- 
der the  contract  the  appellant  became  entitled 
to  Its  commissions  on  the  sale ;  it  produced  a 
purchaser  ready,  able,  and  willing  to  take 
the  property  according  to  the  terms  on  which 
It  had  the  property  for  sale. 

[7]  The  respondents  argue  In  this  connec- 
tion that  the  tender  became  inoperative  be- 
cause not  k^t  good.  We  do  not  know  that 
we  fully  understand  the  purport  of  this.  If , 
it  be  meant  that  the  appellant  should  have 
paid  the  money  Into  the  registry  of  the 
court  on  filing  Its  answer,  or  should  have  de- 
posited It  In  some  public  depositary,  such  as 
a  bank,  for  the  respondents'  use,  we  cannot 
agree  with  the  contention;  On  the  refusal 
of  the  respondents  to  accept  the  tender  when 
made,  the  default  was  theirs.  As  we  have 
said,  since  they  had  a  reasonable  time  In 
which  to  execute  a  deed  equity  might  have 
relieved  them  from  the  default  had  they 
tendered  .the  deed  within  a  reasonable  time 
after  refusing  the  tender;  but  their  failure 
to  either  accept  at  the  time  of  the  tender 
or  within  a  reasonable  time  thereafter-  made 
the  default  their  own  and  relieved  the  ap- 
pellant of  any  further  duty. 

[8]  It  is  said  that  the  purchaser  was  not 
produced  within  the  meaning  of  the  rule 
laid  down  Id  Barnes  v.  Qerman  Savings  & 
Loan  Society,  21  Wash.  448,  G8  Pac.  569. 
But,  If  we  have  correctly  caught  the  drift 
of  the  contention,  all  that  the  appellant  fall- 


(Wash. 

ed  to  do  was  to  bring  Its  purchaser  bodily 
Into  the  presence  of  the  respondents.  This 
It  was  not  required  to  do  In  order  to  comply 
with  Its  contract,  and  we  cannot  regard  the 
case  dted  as  so  holding.  It  was  enough 
when  It  brought  and  tendered  to  the  respond- 
ents its  purchaser's  money  and  demanded  a 
deed  In  the  name  of  the  purchaser. 

[8]  There  Is  a  dispute  In  the  evidence  as 
to  the  amount  of  cash  actually  tendered  to 
Mrs.  Parker  on  account  of  the  sale  to  Isab^- 
1a  Whyte.  It  Is  conceded  that  the  court  was 
in  error  in  Its  finding  that  2  lots  In  block  4 
remained  unsold,  and  that  the  correct  finding 
should  have  been  that  only  one  lot  In  that 
block  remained  unsold.  These  lots  were 
priced  In  the  contract  at  $300  each.  The 
i>urchase  price  was  therefore  $3,600,  and 
the  testimony  of  Mr.  Sander  was  that  he 
tendered  $3,072;  the  amount  In  excess  of 
the  purchase  price  of  the  lots  being  the 
amount  he  conceded  the  appellant  bad  col- 
lected and  not  accounted  for.  Mrs.  Parker 
cm  her  cross-examination  testified  that  she 
told  her  husband  and  son  that  the  amount 
tendered  was  $3,972,  but  later  on.  In  her  di- 
rect examination,  she  testified  that  Mr.  Sand- 
er told  her  the  amount  was  $5,000 ;  that  the 
money  was  not  counted  out  As  we  view  the 
record  there  was  no  necessity  for  a  tender 
in  excess  of  the  contract  price  of  the  lots  to 
entitle  the  appellant  to  a  performance,  and, 
as  either  amount  Is  In  excess  of  that  sum, 
the  exact  amount  tendered  is  not  necessary 
to  be  determined. 

[10]  The  respondents  offered  no  testimony 
as  to  the  amount  the  appellant  had  actually 
paid  of  the  moneys  received  by  It  on  the 
purchase  price  of  the  lots.  Mr.  Sander  testi- 
fied that  the  sura  was  $37,453.  In  addition 
to  this  he  claimed  a  credit  of  $100  due  from 
a  Mr.  Olson  to  the  respondents  on  the  pur- 
chase price  of  a  lot  sold  under  contract  which 
had  not  then  been  paid.  Adding  to  these 
credits  the  amount  due  the  appellant  as  com- 
missions and  deducting  the  aggregate  from 
the  amount  received  from  the  sales  would 
leave  a  balance  of  $422,  the  amount  the  ap- 
pellant paid  into  the  registry  of  the  court. 
While  the  evidence  Is  not  very  clear  as  to 
the  $100  Item,  It  seems  to  have  been  conceded 
elsewhere  In  the  record  by  both  parties  that 
the  snm  of  $2,550,  received  from  the  sales  to 
the  Individual  purchasers,  was  the  aggregate 
total  of  the  sales.  If  this  be  the  fact,  the 
Item  was  included  In  that  total  and  could 
not  be  charged  as  an  additional  credit  mere- 
ly because  the  sum  had  not  been  actually 
paid  over.  As  the  record  stands,  we  think 
the  Item  should  not  be  allowed. 

As  we  view  the  record,  therefore,  the  re- 
spondents were  entitled  to  a  Judgmrat 
against  the  appellant  for  the  sum  of  $522, 
with  the  costs  and  disbursements  of  the  ac- 
tion, on  which  should  be  credited  the  sum 
paid  into  court  for  their  use.  Hie  Judgment 
is  reversed,  and  the  cause  remanded,  with 
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Instructions  to  Alter  a  Judgment  accwdlngly. 
The  appellant  will  recover  Its  costs  in  this 
court, 

ETXIS,  C.  J.,  and  MOUNT,  HOLGOMB. 
and  PARKER,  JJ.,  concur. 


197  Wart.  122) 

E>mS  V.  NEW  WORI,D  LIFE  INS.  CO. 

(Xo.  13.S19.) 
(Supreme  Court  of  WnshiDgton.    June  22, 

ion.) 

1.  BVTDEI7CE   «»434(11),    4.*17— Pabol  Evi- 
Dirfcir— Stock  Subscbiptioh  Contract. 

Where  fraud  or  illesnllty  Inheres  in  a  sfock 
subscrii'tion  contract,  tbat  fact  may  be  shown 
by  parol. 

lEd.  Note.— For  other  cases,  spe  Evidence, 
Cent.  Dig.      20X3.  2014,  2025-2029.] 

2.  corpobations  «s=330(1)— optional  stock 
Subscription  of  Incorporators. 

An  optional  subscription  contract  by  incor- 
porators in  the  name  of  a  trustee,  entitling  them 
to  buy  the  stock  at  a  fixed  price,  held  void  and 
nnenforcenble  against  the  corporation,  being  a 
fraud  on  other  subscribers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  EHg.  |  97.1 

3.  Trusts   €=>S39— Contract   bt  Trustee 
With  Himbelf. 

A  contract  made  by  a  trustee  with  himself 
in  violation  of  his  trust  is  always  enforceable 
against  him,  because  he  will  not*be  heard  to 
assert  its  invalidity. 

[Ed.  Note.— For  other  cases,  aee  Trusts,  Cent. 
Dig.  {  500.] 

4.  Co&PoBATioNs  ^s>30(2)  —  Contracts  bt 
Imcorpobators  with  Themselves. 

Contracts  by  incorporators  with  themselves 
as  iodi%'iduals  are  closely  scrutinized,  and  if  it 
appears  that  they  thereby  gained  an  advan- 
ism  over  the  corporation,  the  contract  is  void- 
able at  the  corporation's  option,  the  good  inten- 
tions and  honesty  of  puriKwe  of  the  incorpora- 
tors not  availing  them. 

[Ed.  Note.— For-other  cases,  see  Corporations, 
Cent.  Dig.  |  9S.] 

5.  Corporations   «=»30(1)  —  Promoters  — 
FiDUCiABT  Relation. 

promoters  of  a  corporation  stand  in  a  fi- 
duciary relation  to  the  corporation,  and  are 
bound  the  princlpleB  governing  persons  in  a 
fiduciary  capacity. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  ST.) 

a  GORPORATIONS     ^90(1) — StJBSCBIPTIOXS 

FOR  Stock— Fraud. 
One  for  whose  beneSt  a  fraudulent  stock 
snbscriptlon  was  made  could  not  enforce  it 
against  the  corporation  or  its  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  .^S3,  385-388.) 

Department  2.  Appeal  from  Superior 
Court,  Spohane  County;  EYanlE  H.  Rudkln, 
Judge  pro  tern. 

Action  by  Matt  Ennls,  administrator, 
affslDst  the  New  World  Life  Insurance  Com- 
pany. From  judgment  for  defendant,  plain- 
tiff aiHpeals.  Afllrmed. 

Kenneth  Durham  and  Oscar  Cain,  both  of 
Spokane,  for  appellant.  Thomas  A.  E.  Lally 
and  Graves,  Klser  &  Qraves,  all  of  Spt^ane, 
for  respondent. 


FUJtiLESTON,  J.  Thomas  J.  E^nls  was 
one  of  the  pranoters  boA  Incorporators,  and 
a  member  of  the  directorate,  of  the  Soman 
Cbthollc  Life  Insurance  Company  of  America, 
the  name  of  which  was  afterwards  cStanged 
to  the  New  World  Life  Insurance  Companjr. 
Ennis,  claiming  under  a  subscription  to 
corporate  stock  made  In  the  name  of  B.  J. 
Cannon  as  trustee,  b^n  an  action  to  re- 
cover the  difference  between  his  subsolptlon 
price  of  the  stock  and  its  market  value  on 
October  7,  1913,  the  date  on  whldi  the  s<U»- 
scrlptlon  was  repudiated  by  the  corporation. 
From  a  Judgment  dismissing  his  action  an 
appeal  was  taken.  Pending  appeal  the  plain- 
tiff died,  ahd  his  brother  Bdatt  Bnnls  as  ad- 
ministrator was  duly  substituted  as  party 
plaintiff  and  appellant 

The  appellant  assigns  as  errors  the  action 
of  the  court  (1)  In  admitting  parol  evidence 
to  vary  the  terms  of  the  stock  subscription 
coDtract  ;  and  (2)  In  holding  the  subscription 
contract  unenforceable.  The  Insurance  com- 
pany was  organized  on  Febmaiy  26,  1910, 
with  a  capital  stock  of  $2,000,000  divided 
into  200,000  shares.  There  were  seven  incor- 
porators who  subscribed  to  the  stoOt.  By 
agreement  between  them,  E.  J.  Cannon,  as 
trustee,  subscribed  for  20^  shares  In  addl* 
tion  to  their  regular  subscriptions  which  were 
to  be  held  for  the  benefit  of  the  Incorporators. 
The  subscription  covered  only  23,400  shares. 
The  sale  of  the  balance  of  176,600  was  to  be 
promoted  by  the  Columbia  Finance  Ctnnpany, 
with  which  a  contract  to  that  effect  was  en- 
tered into  by  the  Insurance  company.  The 
Inoorporators,  concluding  afterwards  tliat 
the  company  would  not  legally  ctmduct  bud* 
ness  unless  Its  full  capital  stock  was  sub- 
scribed, caused  one  of  the  Incorporators, 
Thomas  A.  E.  tally,  to  make  a  pro  forma 
subscription  for  the  176,600  shares  which 
were  to  be  handled  by  the  finance  company. 
The  trust  agreement  between  the  Incorpora- 
tors was  put  Into  the  following  writtot  form: 

'"Oiia  contract,  made  and  entered  into  this 
26th  day  of  February,  1910,  by  and  between 
Edward  J.  Cannon,  party  of  the  first  part,  and 
Thomas  A.  E.  I>ally,  Thomas  J.  Knais,  Henry 
B.  Luhn,  John  J.  CadiRao.  Edward  J.  O'Shea, 
and  Edmund  Burke,  parties  of  the  second  part, 
all  of  both  parties  being  the  entire  incorpora- 
tors and  founders  of  the  Roman  Catholic  Inaur* 
ance  Company  of  America,  witneaseth: 

"1.  That  Edward  J.  Cannon,  party  of  the 
first  part,  for  and  in  consideration  of  the  sum  of 
$1  to  him  in  hand  paid  by  the  parties  of  the 
second  part,  receipt  of  which  is  hereby  acknowl- 
edged, and  for  and  in  consideration  of  the  asso- 
ciation of  all  the  parties  hereto,  and  their  in- 
corporating the  Roman  Catholic  Life  Insurance 
Company  of  America,  agrees  to  be,  and  is  here- 
by declared  to  be  trustee  of  20,000  aharea  of 
the  capital  stock  of  Roman  Catholic  Life  In- 
surance Company  of  America,  for  and  in  be- 
half of  himself  end  the  parties  of  the  second 
part,  as  set  out  in  the  contract  between  said 
company  and  the  Columbia  Finance  Company, 
a  copy  of  which  is  hereto  attached  and  marked 
Exhibit  A,  and  hereby  made  a  part  hereof. 

"2.  Said  20,000  shares  is  reserved  out  of  ths 
remalDder  (riF  the  stock  on  hand  after  the  sale 
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of  the  first,  second  and  tiilrd  and  fourth  series  or 
assi^ment  ca  set  out  in  said  contract  above 
mentioned  and  hereto  attached. 

"3.  The  method  of  apportioning  and  distribut- 
ing said  20,000  shares  among  the  said  seven 
incorporators  of  the  Roman  Catholic  Life  Insur- 
ance Compnny  of  America  shall  be  as  follows: 
^e  proportion  which  the  amouot  of  stork  that 
each  of  the  above  seven  Incorporators  has  pur- 
chased and  is  holding  for  himself  Id  said  com- 
.  panjr,  at  the  time  the  said  first,  second  and  third 
and  fourth  scries  or  assignments  are  sold,  bears 
to  the  total  amount  so  purchased  and  held 
by  all  of  said  seven  incorporators  is  the  ratio 
and  proportion  in  which  said  20,000  shares  shall 
be  distributed  among  said  seven  incorporators. 

"4.  The  distribution  of  said  20.000  shares 
amon^  the  said  seven  incorp<)rator8  shall  be  at 
an^  time  after  the  ^le  of  said  first,  second  and 
third  and  fourth  series  or  assignments  of  stock, 
as  set  out  in  the  above-mentioned  contract  here- 
to attached,  A  certificate  of  stock  shall  be  is- 
sued to  each  incorporator  for  the  amoimt  of  his 
proportionate  part  of  said  20.000  sliares  imme- 
diately tiiKin  his  payment  to  tlie  Roman  Catho- 
lic Ufe  Insurance  Cnmiiany  of  America  of  the 
price*  of  $12.50  per  share  for  alt  of  the  stock  to 
which  he  is  so  entitled. 

"S.  It  is  expressly  understood  that  the  right 
which  each  of  anid  seven  incorporators  has.  aa 
beneflciary  in  this  contract,  cannot  be  assigned 
or  disposed  of  to  any  one  except  to  a  member  or 
members  of  the  parties  to  this  contract. 

"0.  Tliat  if  any  one  of  said  seven  incorpora- 
tors disposes  of  all  of  his  stock  in  the  Roman 
Catholic  lAte  Insurance  Company  of  America 
before  the  sale  of  said  first,  second  and  third 
and  fourth  series  or  assignments  shall  have  been 
completed,  he  loses  all  ritubt  and  title  to  the 
benefit  of  this  contract,  and  bis  interest  bo  lust 
by  him^  shall  revert  to  the  remaining  incor|H>- 
rators  in  proportion  above  mentioned:  and  if  he 
shall  have  already  assigned  hia  interest  and  sub- 
sequent thereto  disposed  of  all  bis  stock  in  said 
company,  before  the  aAle  of  said  first,  second  and 
third  and  fourth  aeries  or  assignment  sliaU  have 
been  completed,  snch  assignment  shall  be  of  no 
effect  whatever." 

Later  the  board  of  directors  of  the  Insnr- 
ance  company,  composed  of  all  the  original 
incorporators  except  Enniq,  who  had  with- 
drawn from  the  board,  entwed  into  the  fol- 
lowing agreement  with  themselves  as  indi- 
Tiduals: 

"1.  Whereas  on  the  26th  day  of  February, 
191^  one  certain  agrfeement  was  executed  by 
E.  J.  Cannon,  as  party  of  the  first  part,  and 
John  J.  Cadiran,  Edmund  Burke,  Thomas  3. 
Ennis.  Heury  B.  Ixibn,  Edward  J.  O'Shea,  and 
Thomas  A.  R  Lolly,  as  parties  of  the  second 
part,'  all  of  whom  are  parties  to  this  agreement, 
and  all  of  whom  are  incorporators  of  company, 
which  said  agreement  of  February  26.  1910, 
purported  to  set  out  the  interests  of  the  said 
parties  in  and  to  the  said  20,000  shares  of  the 
capital  stock  of  company  subscribed  for  by  K. 
J.  Cannon,  trustee  for  and  on  behalf  of  said 
Incorporators. 

"2.  Whereas,  the  said  R  J.  Cannon  wishes  to 
be  relieved  and  to  resign  as  trustee  of  said 
20.000  shares;  and  wlicreaa,  the  parties  hereto 
wi»b  to  have  the  rights  and  interests  of  each 
of  them  In  said  20,000  shares  definitely  and  cor- 
rectly set  out  herein:  Therefore,  id  considera- 
tion of  the  execution  of  this  agreement  by  each 
party  hereto,  and  in  consideration  of  the  sum 
$1  paid  by  each  party  hereto  to  eadi  of  the 
other  parties  hereto,  the  receipt  of  which  by 
each  of  whom  is  hereby  acknowledged,  and  for 
other  valuable  and  legal  considerations,  it  is 
expressly  understood  and  agreed: 

"3.  That  this  agreement  ia  substituted  for 
and  supersedea  in  eveiy  reqwct  said  agreanent 


of  February  20,  1910;  that  the  resignation  of 
K.  J.  Cannon  as  trustee  of  said  20.000  shares  ia 
hereby  accepted  by  the  parties  hereto,  and  in 
his  stead  and  place  is  hereby  substituted  'the 
National  Bank  of  Commerce  of  Spokane,'  a  cor- 
poration, hereinafter  called  'bank,'  as  herein- 
after provided. 

"4.  It  is  agreed  and  understood  that  the  said 
incorponitors  are  entitled,  subject  to  the  terms 
of  this  aRreement.  to  the  following  respective 
parts  of  said  20,000  shares:  E.  J.  Cannon,  five 
tlioticand  shares  (SjOOO) ;  Thomas  J.  Ennis,  five 
rhniisnnd  eight  hundred  eighty-two  shares 
(5,$82) ;  John  J.  Cadifran,  two  thousand  nine 
Iiundi-ed  forty -two  sliares  <2,942);  Edmund 
Burke,  one  thousand  one  hundred  seventy-six 
shares  (1.170);  Henry  B.  Lulin,  two  thousand 
nine  hiiniired  forty-two  shares  (2.942* ;  Edward 
J.  O'Sliea,  five  hundred  eighty-eigbt  shares 
(.^88);  'lliomas  A.  K.  I>ally.  one  thousand  four 
hundred  seventy  shares  (1,470). 

"5.  There  shall  be  issued  by  company  seven 
certificatPB  of  its  capital  stock  in  the  respective 
amounts  and  to  the  respective  parties  as  in  the 
hist  pre<.-e4ling  para^aph  aet  out,  and  all  of 
which  certifii-ates  shall  be  delivered  by  said  com- 
pany to  bank,  to  be  held  by  it  in  escrow  for 
aud  on  behalf  of  the  parties  hereto  as  herein 
provided,  each  one  of  said  certificates  shall  be 
innrke<)  thiisly:  This  certificate  is  insued  in  es- 
crow for  the  benefit  of  the  party  named  herein, 
and  title  does  not  pass  to  said  party  in  and  to 
any  part  of  the  sliares  named  herein,  and  no 
t)flrt  of  the  same  is  assignable  unless  the  terms 
of  one  certain  contract  of  option  executed  by 
said  party  are  complied  with.* 

"6.  At  anx  time  or  times  prior  to  September 
1,  lOlf!,  any  of  said  incorporators  may  pay  to 
company,  or  to  hnnk,  for  s-iid  company.  $12.50 
per  share  for  any  part  or  parts  of  at  least  50 
or  more -sliares  of  his  share  of  said  20.000 
shares,  at  which  time  or  times  company  shall 
issue  to  bim  a  certificate,  or  certificates,  for  the 
amount  or  amounts  so  paid  by  him,  and  will 
cancel  the  certificate  for  his  sbare  of  said  20.000 
shares  so  held  by  bank,  and  will  issue  and  de- 
liver to  bank  a  new  certificate  marked  aa  was 
the  original,  of  his  share  still  unpaid,  whidi 
last-mentioned  certificate  will  be  held  by  bank, 
as  was  the  original  certificate,  and  will  be  sub- 
ject to  the  same  provisions  set  out  herein,  antil 
his  share  of  said  20,000  shares  shall  have  been 
fully  issued  to  him:  Provided,  however,  if  any 
of  said  20.000  shares  remains  unpaid  after  Sep- 
tember 1,  1910,  the  certificate  or  certificates 
therefor  shall  be  delivered  to  company  by  said 
bank,  and  the  original  incorporatois  shall  there- 
upon forfeit  any  and  all  right  to  them  which 
tliey  may  have  in  aud  to  that  part  so  unpaid 
on  said  date;  it  being  further  understood  and 
agreed  that  no  title  shall  pass  from  company 
to  any  of  said  incorporators  in  and  to  any  part 
of  said  20,000  shares  unless  and  until  said  in- 
corporators shall  have  fully  ncrfonned  the  pro^ 
visions  of  this  agreement  which  by  him  Should 
be  performed. 

"7.  It  is  understood  that  this  agreement  is 
considered  by  company  an  option  from  it  to  the 
said  respective  incorporators  to  purchase  their 
respective  shares  of  said  WfiOO  shares,  accord" 
ing  to  the  terms  hereof,  and  that  this  agreement 
is  executed  by  company  in  consideration  of  the 
Ber\'ices  rendered  and  to  be  rendered  by  said  in- 
corporators to  it  and  as  above  set  out. 

"8.  This  agreement  and  option  is  executed  by 
all  of  the  parties  hereto  in  nine  copies,  each  one 
of  which  is  in  its  terms  exactly  like  this  one, 
one  of  which  shall  be  retained  by  each  of  said 
incorporators,  one  by  hank,  and  one  "bj  com- 
pany. 

"9.  It  is  understood  and  agreed  that  no  part 
of  said  20.000  shares  shall  be  voted  personally, 
or  by  proxy,  at  any  corporate  meeting  of  com* 
pany,  except  that  port  which  has  been  fully 
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paid  b;  any  of  the  Incorporatora  bb  herein  pro- 
vkjed,  and  it  Is  further  understood  that  the  rea- 
sonable costs  and  expenses  incurred  in  favor  of 
bank  b;  reason  of  its  acting  herein  shall  be  paid 
by  said  original  incorporators  equally  amoos 
themselves. 

"10.  It  is  further  understood  and  asreed  that 
this  contract  and  option  is  npt  affected,  nor  is 
Its  operation  and  effect  to  be  affected,  (toverned 
or  changed  in  any  manner,  by  the  liability  of 
any  of  snid  incorporators  to  company,  because 
of  subscriptions  made  by  any  of  them,  to  the 
capital  stock  of  company  at  any  time  prior  or 
subsequent  to  the  execution  of  this  indenture." 

Dated  September  9,  l&ll. 

[1]  At  the  trial  respondent  over  the  ob- 
jection of  appellant  introduced  the  testimony 
of  fire  of  the  parties  to  the  trust  subscrip- 
tion, for  the  purpose  of  sliowing  tbat  the  con- 
tract was  In  fiict  an  optira,  and  not  Intended 
to  impose  an  oliligatlon  on  the  subscrit>era. 
The  court's  mllng^  admitting  tbe  evidence 
was  upon  the  ground  that  the  whole  matter 
was  open  to  parol  testimony.  Inasmuch  as 
appellant  was  compelled  to  establish  bis  in- 
terest In  the  subscription  contract  by  parol. 
Whether  or  not  parol  was  admissible  on  that 
ground,  we  think  it  was  admlsdble  on  the  Is- 
sues raised  by  the  pleadings  tbat  the  sub- 
scrlptl(m  contract  was  frauduloit  as  to  sub- 
sequent subscribers,  and  was  Ttolative  of 
the  statutes  of  this  state  respecting  the  or- 
ganization of  Insurance  companies.  Where 
fraud  or  illegality  Inheres  in  a  stock  sub- 
scription contract,  that  t&ct  may  be  shown 
by  parol.  Anderson  r.  Scott,  70  N.  H.  350,  47 
Atl.  607 ;  Hlukley  v.  Sac  Oil  &  Pipe  tine  Co., 
182  Iowa,  396.  107  N.  W.  629.  119  Am.  St 
Rep.  564;  Turner  t.  Orobe  (Tex.  Civ.  App.) 
44  S.  W.  898;  Collins  v.  Brick  Co.,  02  Ark. 
604.  123  S.  W.  652.  135  Am.  St  Rep.  107,  19 
Ann.  Cos.  882 ;  Commonwealth  Bonding,  etc., 
Co.  V.  Bomar  (Tex.  Civ.  App.)  169  S.  W.  1060. 

[2]  Respecting  the  Illegality  of  the  sub- 
scription, the  evidence  showed  that  for  a 
period  of  8^  years  no  payment  was  made  on 
the  subscription  contract  by  its  trustee,  while 
all  new  subscribers  to  stock  were  required  to 
pay  up  In  full  within  60  to  90  days  after  sub- 
scribing. By  the  terms  of  the  agreement  be- 
tween the  insurance  company  and  the  finance 
company,  tbe  trustee  subscription  was  to  be 
held  in  abeyance  until  100,000  shares  bad 
been  disposed  of,  which  figure  had  not  been 
reached  on  October  1, 1913,  the  date  on  which 
the  respondent  repudiated  the  trustee  sub- 
scription. This  repudiation  was  due  to  tbe 
fact  that  the  state  insurance  commissioner 
had  notified  the  company  tbat  tbe  trust  sub- 
scription agreement  was  a  diacriiDlnatlon 
against  the  other  purchasers  of  stock  in  favor 
of  the  directors  of  the  company  and  a  viola- 
tion of  the  insurance  code.  That  the  incorpo- 
rators of  the  company  in  making  their  trustee 
subscription.  In  addition,  to  those  made  In 
their  individual  capacities,  intended  to  sub- 
ject tbemselTes  to  a  merely  optional  liability 
Is  clearly  shown  by  their  subsequent  agree- 
mei^  attempting  to  fully  define  tbe  arrange* 


ment  as  they  understood  it  In  the  agreement 
of  September  8. 1911.  they  expressly  declare : 
"It  is  understood  that  tbts  aereement  Ik  con- 

sidere<l  by  coir.psoy  au  option  fmu:  it  tn  the  said 
respective  incorporators  to  piiPiLRSf  thrir  re- 
spective shares  of  said  20.000  aliiin^.  a('<-ordiiig 
to  the  termn  hereof,  and  tlmt  this  acrcftnent  is 
eiecuted  by  compatty  in  considererion  of  the 
services  renderH  anil  to  he  readered  by  said  in- 
coriwrators  to  it  and  as  above  set  out." 

Under  this  agreement  tbe  cestuis  que  trust 
were  given  6  years  In  which  to  hnve  the 
privilege  of  exercising  the  option.  The  evi- 
dence shows  that  this  block  of  stock  .was  set 
aside  for  the  benefit  of  tbe  promoters,  as  a 
sort  of  perquisite  to  be  availed  of  if  the  sell- 
ing price  of  stock  should  go  to  a  premium, 
but  that  otherwise  no  liability  would  attach 
on  the  subscription.  Tbou^  prima  facie  a 
b<Hia  fide  subscription,  it  was  not  such  In  fact, 
but  was  void  as  to  subsequent  subscribers; 
It  was  notice  to  tbe  Investing  public  that  the 
20.000  shares  in  quMtlon  wen  actually  snb- 
scribed,  when  they  were  not;  and  it  pro- 
vided ftir  the  reservatiw  of  a  secret  profit 
to  the  promoters  to  the  occlusion  of  the  oth- 
er shareholders  In  the  capital  stfxk.  At  the 
time  appellant  ttmugbt  his  action,  shares 
were  selling  at  $7-60  in  excess  of  cost  price, 
which  on  20.000  fares' would  amount  to 
flSO,000L  On  the  basis  of  an  advance  of 
¥12.50  In  the  value  of  shares,  appellant  claims 
his  damages  as  amounting  to  |73  jS12.60.  The 
mere  statement  of  these  figures  Indicates  tlut 
tbe  loss  to  other  stockholders  is  no  immate- 
rial matter,  and  that  the  secret  profit  arrang- 
ed by  the  promoters  for  their  own  benefit 
would  have  been  considerable; 

Without  going  into  the  details  of  aU  the 
evidence,  .which  Is  voluminous,  we  think 
enough  has  been  set  out  to  stamp  the  trans- 
action as  one  designed  to  obtain  an  unfair 
advantage  over  other  stockholders.  It  was 
one  made  by  tbe  promoters  of  the  corporation 
and  ratified  by  themselves  as  the  board  of 
dlrectcov  of  the  organization. 

13, 4]  Tlie  cause  was  tried  before  Hon. 
mnk  H.  Rudkin,  Judge  of  the  United  States 
Dlstrlft  Court  for  the  Eastern  District  of 
Washington,  who  was  called  in  as  Judge  pro 
tenL  for  the  purpose  of  the  trial  In  the  su- 
perior court  of  Spokane  county.  In  dis- 
missing the  action,  he  wrote  an  oirinlon, 
which  concisely  analyses  the  evidence  and 
sucdnctly  states  the  governing  principles  of 
law.  From  that  opinion  we  quote  as  follows: 
"In  my  judgment  the  case  might  well  be  dis- 
posed of  without  considerlog  any  disputed  ques- 
tions of  fact;  but  I  will  nevertheless  refer 
brieQy  to  some  conSicts  in  the  testimony.  Tbe 
plaintiff  testified  that  the  basis  of  apportioning 
tbe  trust  stock  was  agreed  upon  by  all  the  In- 
corporators before  the  subscription  was  actually 
made.  In  this  be  Is  not  supported  by  the  testi- 
mony of  the  other  parties  in  interest.  One  ot 
tbem  testified  tbat  he  was  under  the  impression 
that  au  agreement  or  understanding  of  that  kind 
existed:  but  he  bad  no  independent  recollection 
of  the  facts  or  of  anything  that  was  said.  On 
the  other  band,  tbe  other  five  incorporators  tes- 
tified positively  tbat  the  mode  of  distribution 
was  never  diacassed  or  agreed         nntU  at  or 
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about  the  tine  of  the  execntion  of  the  first  writ- 
ten contract  some  months  later,  a,iid  that  instni- 
meDt,  it  will  be  recalled,  diatribates  the  stock  on 
a  slightly  difFerent  basis.  But  aa  a  matter  of 
fact  It  is  apparest  from  the  record  that  little 
was  said  or  thought  about  the  trust  subscription 
at  the  time  It  was  made.  The  reason  for  this 
Indifference  Is  not  far  to  seek.  The  parties  were 
agreeing  to  pay  2S  per  cent,  above  par  for  tbe 
stock  of  a  $2,000,0(X)  corporntion  whose  assets 
consisted  in  a  corporate  name,  tbe  right  to  exist, 
and  an  executory  contract  for  the  sate  of  its 
Btock.  Pew,  if  any,  of  the  incorporators  knew 
or  appreciated  that  they  were  incurring  personal 
liability  by  reason  of  the  trust  subscription  and 
the  prospect  of  future  ?ain  was  too  remote  to 
incite  interest  or  even  cariosity.  Their  view 
doubtless  was  that  If  the  enterprise  succeeded 
and  the  stock  advanced  beyond  $12.50  per  share 
they  would  profit  to  tbe  extent  of  the  increase; 
but  the  thought  that  they  might  or  could  suffer  a 
loss  never  occurred  to  them.  Whether  their 
Tiew  of  the  law  or  of  the  obligation  assumed  was 
correct  is  another  question.  I  am  fully  satis- 
fied, therefore,  that  if  the  question  of  appor- 
tioning the  trust  stock  came  up  for  consideration 
at  all  it  was  only  discussed  between  the  plain- 
tiff and  one  of  tbe  other  incorporators,  and  was 
never  agreed  upon  or  assented  to  by  all  until  at 
or  about  the  time  of  the  execution  of  the  written 
contract.  This  question  is  perhaps  of  little  mo- 
ment inasmuch  aa  the  allegation  of  the  complaint ! 
relating  to  the  apportionment  of  the  trust  stock : 
was  not  denied  by  the  answer;  but  it  none  the 
less  has  some  bearing  upon  tbe  credibility  of  the 
witnesses  and  the  weight  of  the  testimony. 
Again  the  plaintiS  testified  that  be  bad  made 
all  arrangements  to  take  ui>  and  pay  for  bis  por- 
tion of  the  trust  stock  which  would  involve  an 
outlay  of  upwards  of  $70,000,  all  or  more  than 
he  was  actually  worth.  This  testimony  seems 
utterly  incredible.  Why  the  plaintiff  should  ex- 
pect or  apprehend  that  the  trustees  of  this 
corporation  would  make  a  call  upon  themselves 
for  a  quarter  of  a  million  dollars  is  incompre- 
bensible  to  me.  The  probability,  or  even  the 
possibility,  that  such  a  call  would  be  made  is  re- 
butted by  every  fiact  and  every  circumstance  in 
the  case.  It  is  conceded  that  each  of  the  incor- 
porators was  solicited  to  make  his  individual 
subscription  aa  large  as  possible,  and  that  each 
of  them  did  so;  and  if  the  trust  subscrtptitKi 
was  made  on  the  same  terms  and  conditions, 
and  subject  to  the  same  liabilities,  well  may  we 
ask  why  was  there  a  trust  subscription  at  all. 
If  the  several  incorporators  were  unable  or  un- 
willing to  take  more  than  3,400  shares  in  tbe 
aggregate,  why  should  they  obligate  themselves 
to  take  more  than  five  times  that  number  under 
the  guise  of  a  trust  subscription?  But  these 
questions  are  answered  by  the  record.  Tbe  trust 
subscription  was  not  made  subject  to  tbe  same 
terms  and  conditions  as  the  individual  subscrip- 
tions, and  this  fact  was  well  understood.  The 
agreement  with  tbe  Finance  Company,  executed 
on  the  same  day,  reserved  from  tlie  remainder  of 
the  stock,  after  the  completion  of  the  sale  of  the 
first,  second,  third  and  fourth  assignments,  the 
20,000  shares  of  trust  stock  in  question.  This 
reservation  shows  very  clearly  that  no  one  con- 
templated that  the  trust  stock  would  be  taken 
up  or  paid  for  until  after  the  sale  of  100,000 
shares  of  the  other  stock,  10.000  shares  at 
$12.50  per  share,  10.000  shares  at  $15  per  share, 
80,000  shares  at  $17.50  per  share,  and  50,000 
abares  at  not  less  than  $17.50  per  share.  The 
agreement  entered  into  some  time  late  in  1910, 
but  dated  back  to  February  26th  of  that  year, 
also  provided  that  the  trust  stock  should  be  dis- 
tributed after  the  sale  of  the  first  four  assign- 
ments. The  last  agreement  of  September  9, 
1911,  by  its  terms  superseded  all  prior  agree- 
mentfl  on  that  subject  and  provided  that  tbe 
trust  stock  might  be  taken  up  at  any  time  prior 
to  September  1,  1916.   As  already  stated,  this 
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latter  agreement  was  a  mere  option  Imposing  no 
obligation  whatever  upon  the  Bubscribers.  ^^-t 
us  now  examine  briefly  these  different  contract* 
and  see  if  they  gave  the  stockholders  of  tbe  trrui 
stock  any  advantage  over  other  stockbolden. 
While  DO  formal  call  on  the  stockholders  va< 
ever  made,  it  is  (Emitted  that  the  indlTidual 
subscriptions  of  the  incorporators  were  to 
paid  and  the  stock  taken  up  immediately,  or  at 
least  within  a  reasonable  time,  and  that  tbi'^ 
was  done.  It  is  further  admitted  that  the  slorrk 
sold  by  the  Finance  Company  was  paid  for  ia 
full  within  90  days  from  the  date  of  sale,  one- 
fourth  upon  the  day  of  sale,  and  the  bfllantv 
within  90  days  thereafter.  List  us  compare  tl<- 
situation  of  these  stockholders  with  tbe  sut>- 
scribers  to  the  trust  stock.  When  th«  contra<'t 
of  September  9, 1911  was  entered  into  the  stock 
of  the  company  was  selling  readily  at  from  $!'• 
to  $20  per  share,  and  the  plaintiff  avers  in  hi;< 
complaint  that  as  early  as  October  17.  1913,  it 
was  of  the  reasonable  value  of  $25  per  share,  yet 
the  trustees  of  tbe  corporation  granted  them- 
selves an  option  to  purchase  the  stock,  extending 
over  a  period  of  three  years,  for  $12^  per 
share.  The  invalidity  of  this  agreement,  staod- 
ing  alone,  is  so  apparent  that  ue  plaintiff  does 
not  attempt  to  uphold  it,  and  I  will  not  discuss 
it  True,  he  was  not  an  ofiicer  of  the  corpora- 
tion at  that  time,  but  the  agreement  simply  car- 
ried out  the  details  of  arrangements  made  while 
I  he  was  an  officer.  The  plaintiff,  however,  does 
■  not  refer  to  or  rely  on  this  agreement.  He 
plants  himself  squarely  on  the  subseriptinn  con- 
tract and  in  effect  says  to  the  court,  tbe  con- 
tract is  plain  and  free  from  ambiguity;  it  to 
enforceable  against  the  subscribers,  and  there- 
fore it  may  be  enforced  by  them.  In  some  re- 
spects his  position  is  correct,  and  in  others  it  is 
not.  Possibly  the  subscription  might  be  enforced 
against  the  subscribers;  but  that  is  at  least  a 
debatable  question.  Under  the  laws  of  this  state 
a  corporation  cannot  enforce  subscriptions  tn  ita 
capital  stock  until  the  capital  stock  has  been 
fully  subscribed  for.  Denny  Hotel  Co^  v. 
Schram.  6  Wash.  134  [32  Fac.  1002,  36  Am.  St 
Rep.  130]. 

"There  was  no  bona  fide  subscription  to  the 
capital  stock  of'  this  corporation  outside  the 
23,400  shares,  conceding  that  the  trust  sabocrip- 
tion  was  a  bona  fide  one,  until  long  after  tbe 
trust  subscription  was  made.  The  subsoiption 
to  the  balance  of  the  stock  was  merely  formal 
to  perfect  the  organization  of  the  company,  anil 
that  fact  appeara  on  the  face  of  tbe  subscriptioa 
itself.  Furthermore,  the  officer  who  made  the 
formal  subscription  testified  at  the  trial  that  he 
was  not  financially  able  to  take  care  of  even  his 
small  portion  of  the  trust  subscription.  Tbe 
first  bona  fide  subscription  to  the  sto<^  was  there- 
Core  made  by  the  parties  who  purchased  it 
through  the  Finance  Company,  and  it  may  well 
be  urged  that  the  trust  subscription  could  not 
be  enforced  until  ail  the  stock  was  subscribed 
and  paid  for  at  pricea  greatly  in  excess  of  $1^- 
50  per  share.  But  conceding  that  the  subscrip- 
tion might  be  enforced  against  the  trustee  and 
his  ceetuis  que  trust,  it  does  not  follow  that  it 
may  be  enforced  by  them.  A  contract  made  by 
a  trustee  with  himself,  in  violation  of  his  tru!4t. 
is  always  enforceable  against  him  because  be 
will  not  be  beard  to  assert  Ita  invatidity;  but 
it  ia  almost  universally  held  voidable  at  the  in- 
stance of  tliose  whose  rights  are  prejudiced 
thereby.  Furthermore,  the  subscription  in  this 
case  lacks  many  of  the  essential  elements  of  tbe 
onlinary  contract.  The  corporation  could  only 
act  and  speak  through  its  authorized  officers, 
and  these  officera  were  contracting  and  dealing 
with  themselves.  It  is  a  universal  rule  of  law 
that  such  contracts  are  closely  scrutinised,  and 
if  it  appears  that  the  trustee  gained  an  advan- 
tage over  other  parties  for  whom  be  was  a>^- 
ing  as  trustee,  the  contract  is  voidable  at  their 
option.  Tn  execating  this  mortga^  and  thereby 


Digitized  by 


Wash.) 


ENNIS  T.  NEW  WORLD  LIFE  INS.  00. 


1095 


Becuriog  to  themselves  advantages  which  wpre 
no[  commoa  to  all  the  eiibscribcrg,  the?  were 
^ilty  of  ao  unauthorized  act,  and  violated  a 
I)ld1n  principle  of  equity  applicable  to  trustees. 
"The  direetors  are  the  trustees  or  managing 
partners,  and  the  stockholders  are  the  cestiiia 
que  trust,  and  have  a  joint  interest  in  all  the 
property  and  effects  of  the  corporation  and  no 
injury  that  the  stockholders  mity  sustain  by  a 
fraudulent  breach  of  trast  can,  upon  the  geneii 
al  principles  of  equity,  be  sufiFered  to  pass  with- 
out a  remefiy.'  Koehler  v.  Black  River  Falls 
Iron  Co.,  2  Blnok,  715,  721  [17  L.  Ed.  339]. 
But  this  rule  of  law  is  elementary  and  is  sup- 
ported by  all  the  authorities,  Etiglish  and  Amer- 
ican, state  and  federaL  Many  cases  are  cited  in 
the  briefs:  but  the  question  involved  is  essential- 
ly one  of  fact.  That  question  is.  Did  the  trus- 
tees of  this  corporation,  by  their  contracts,  gain 
an  advantage  over  other  stockholders  of  the 
corporation?  This  question  admits  of  hut  one 
answer.  It  is  frankly  conceded  by  the  defendant 
that  the  trustees  were  guilty  of  no  intentional 
wrong,  and  that  concession  is  fully  borne  out 
by  the  testimony.  They  no  doubt  felt  that  they 
were  hazarding  their  money  in  an  enterprise 
which  misht  fail,  and  that  'if  the  enterprise  suc- 
eewled,  they  were  entitled  to  some  considera- 
tion for  their  efforts.  But  it  must  be  remem- 
bered  that  other  parties  who  purchased  stock  be- 
fore the  success  of  the  enterprise  become  an  as- 
sured fact  took  the  same  risk  and  were  enti- 
tled to  the  same  cousideratiou.  Conocdlng  that 
the  trustees  were  guilty  of  no  moral  wrong,  yet 
they  were  plainly  obtaining  an  advactage  over 
other  stockholders  whose  rights  and  property 
they  held  in  trust,  and  their  act  tn  so  doing  is 
condemned  by  the  law  on  grounds  of  public  pol- 
icy. Under  such  circumstances  good  intentions 
and  honesty  of  purpose  are  of  no  avail.  Perhaps 
it  will  be  unnecessary  to  make  any  Rndinga  in 
-view  of  the  fact  that  there  will  be  no  affirmative 
judgmoit  to  support:  but  if  the  parties  deem  it 
necessary,  the  only  nsding  I  will  make  will  be 
that  the  trust  subscription  and  all  subsequent 
contracts  gave  the  trustees  an  advantage  over 
other  Btockholders,  and  for  that  reason  are  non- 
enforceable.  Let  findings  and  judgment  be  sub- 
mitted accordingly." 

[I]  We  adc^t  the  foregoing  opinion  ot  the 
learned  Judge  tte  the  proper  rale  for  the  de- 
dston  of  the  action.  It  Is  settled  law  that 
the  promoters  of  a  corporation  stand  in  a 
fldudary  relation  to  the  corporation,  and  are 
bouDd  by  the  principles  governing  persons 
acting  in  a  fldndary  capadty.  It  has  been 
held  that  the  gratuitous  issue  of  corporate 
stock  by  promoters  to  themselves  la  a  fraud 
on  existing  stockholders.  Hughes  t.  Oadena, 
etc..  Mining  Co.,  13  Ariz.  52,  108  Pac  231. 
While  no  stock  was  Issued  In  the  present 
case,  nor  was  It  the  Intention  that  It  should 
be  gratuitous,  the  promoters  had  arranged 
for  Its  Issuance  at  a  pn^t  to  tbemselvea 
which  virtually  made  the  Issue  gratuitous, 
BOfQdently  so  at  least  to  bring  the  transac- 
tion within  the  prindples  announced  In  the 
Hughes  Case.  See,  also.  Hlnkley  v.  Pipe 
lilne  Co.,  132  Iowa.  396.  107  N.  W.  629,  110 
Am.  St  Bep.  664.  In  1  Thompson  on  Corpo- 
niUons  <2d  Ed.)  $  101.  It  Is  said: 

"From  this  fiduciary  relation  it  follows  that 
the  promoters  must  deal  with  the  persons  who 
come  into  the  organization  as  members  or  stock- 
holders in  the  utmost  good  faith.  •  *  *  jVel- 
ther  will  they  be  pennitted,  either  by  fraud  or 
silence,  to  use  their  position  for  the  purpose  of 
speculation.  The  general  rule  conceded  and 
adopted  by  the  authoiitifla  is  that  under  aucb ' 


circumstances  promoters  cannot  take  advantage 
of  their  position  to  make  secret  profit?  out  ot 
their  transactions  with  or  on  behalf  of  the  pro- 
posed corporation  or  the  corporators.  •  •  • 
'Justice  demands  that  the  promoters  of  the  com- 
pany should  not  abuse  the  confidence  placed  in 
tbem  by  the  stockholders,  or  derive  any  unjust 
advantage  through  their  control  over  the  organi- 
zation or  manasement  of  the  company.'  •  •  • 
If  the  promoters  obtain  secret  profits  out  of  any 
trausactions,  and  either  they  themselves  become 
members  of  the  board  of  directors,  or  persona 
under  their  control  are  elected  fls  such  direc- 
tors, and  the  board  thus  composed  adopts  and 
ratiaes  the  voidable  transaction — this,  it  has 
been  held,  will  create  no  impediment  to  proceed- 
ings by  stockholders  for  redress." 

While  the  transaction  involved  in  this  ac- 
tion Is  not,  strictly  speaking,  one  falling 
within  the  class  of  cases  usually  dealing  with 
what  are  called  "secret  profits,",  it  comes 
within  the  prindple  of  those  cases  for  the 
reason  that  the  subscription  was  made  with 
the  object  In  view  of  reaping  a  profit  in  the 
future  at  the  expense  of  the  other  stockhold- 
ers. See  Mangold  v.  Adrian  Irr.  Co.,  60  Wash. 
286,  111  Pac.  173;  Yeiser  v.  U.  S.  Board, 
etc..  Co.,  107  Fed.  340,  46  O.  O.  A.  567,  52 
I*  R.  A.  724;  Dlclterman  v.  Northern  Trust 
Co.,  176  U.  S.  181.  20  Sup.  Ct  311,  44  h.  Ed. 
423;  Davis  v.  Las  Ovas  Co.,  227  U.  S.  80,  33 
Sup.  Ct.  197,  57  L.  Ed.  426 ;  Chandler  v.  Ba- 
con (a  C.)  30  Fed.  638;  Brewster  v.  Hatch, 
122  N.  T.  349,  25  N.  E.  505,  19  Am.  St.  Rep. 
498;  Pletsch  v.  Mllbrath,  123  Wis.  647,  101 
N.  W.  388.  102  N.  W.  342,  68  U  R.  A.  045. 
107  Am.  St.  Rep.  1017;  De  la  Motte  v.  N.  W. 
Clearance  Co..  126  Minn.  197,  148  N.  W.  47; 
Torrey  v.  Cement  Co.,  158  Mich.  348,  122  N. 
W.  614;  Tooker  v.  Refining  Co.,  80  N.  J.  Eq. 
305.  84  Atl.  10 ;  Parker  v.  Boyle,  178  IndL  660. 
09  N.  E.  983. 

[6]  The  optional  subscription  In  the  name 
of  the  trustee  was  made  with  no  intention  of 
enforcing  It  In  case  the  company  was  not  a 
success.  It  was  held  out  to  the  public  as  n 
binding  subscription,  and  thus  a  fraud  on  fu- 
ture subscribers  who  would  in  all  probability 
subscribe  on  the  strength  of  the  optional  sub- 
scription. One  for  whose  benefit  such  a 
fraudulent  subscription  was  made  could  not 
enforce  it  against  the  corporation  or  its 
stockholders.  Getty  v.  Devlin,  54  N.  T.  403 ; 
White  Mountains  R.  Co.  v.  Eastman,  34  N. 
H.  124.  In  the  latter  case  Eastman  subscrib- 
ed for  30  shares  of  stock,  with  a  secret  agree- 
ment with  the  directors  that  he  should  have 
an  option  to  reduce  his  subscription  to  6 
shares.  In  passing  upon  the  character  of  the 
transaction,  the  court  said: 

"It  Is  the  secret  stipulation  alone  which  op- 
erates in  fraud  of  others,  and  upon  that  the  law 
leaves  the  parties  where  they  stand,  declining  to 
enforce  it  for  the  benefit  of  either'  while,  as  to 
the  other  part  of  the  contract  [toe  stock  sab- 
Bcription],  to  enforce  it  between  the  parties  Is 
what  is  necessary  to  defeat  their  fraudulent  par- 
pose  as  to  other  innocent  persons.  That  the 
proceeding  is  a  fraud  upon  third  persons  is  clear 
from  the  relation  In  which  subscribers  for  stock 
in  a  conoration  of  this  kind  stand  toward  each 
other.  In  the  subscription  of  each  person,  ev- 
ery other  subscriber  has  a  direct  interest  Their 
respective  subscriptions  are  ctuitxibutioiu  or  ad- 
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vancements  for  a  eomtnon  obJ«K>t.  Tb«  action 
of  each  in  bia  subscription  may  b«  suppo-ted 
to  be  inSuenccd  by  that  of  the  others,  and  every 
subscription  to  be  based  upon  the  ground  tbat 
the  others  are  what  upon  their  face  they  pnr- 
poit  to  be.  * 

We  think  the  findings  and  conclusions 
made  by  the  trial  court  were  supported  hy 
the  evidence,  and  tbat  there  was  no  error 
in  the  admission  of  parol  evidence  deigned 
to  show  the  fraudulent  character  of  the  tma- 
tee's  stock  subscription. 

The  Judgment  dlamlaslng  the  action  is  af- 
firmed. 

KLLIS,  C.  J.,  and  HOrXX)MB,  MOUNT, 
and  PARKER  JJ.,  concur. 


(97  Wash.  144) 

OimOCK  T.  SOUTH  MORAN  TP.  ct  aL 
(No.  13911.) 

(Supreme  Court  of  Waahingtoa.  June  22,  1917.) 

1.  RionwATs  *=3l8S— Defects— In JUBIK8  to 
Pebsonb— Liability  of  Township. 

Item.  Code  1015,  S  authorizes  an  action 
at  law  by  any  county,  incorporated  town,  or 
other  public  corporation  of  like  character  upon 
a  statutory  liability.  Section  951  authorizes  an 
action  to  be  maintained  against  a  county  or  oth- 
er public  corporation  for  an  injury  to  individual 
rights  arising  from  some  act  or  omission.  ConsL 
art.  11,  I  4,  provides  tbat  tbe  Legislature  may 
by  general  laws  provide  for  township  organiza- 
tions. Rem.  Code  IttlS,  H  ^22-9438,  provide 
for*townsbip  organization  aad  vests  control  of 
highways  in  the  townships.  Held,  that  tbe  con- 
trol of  bighwayi  being  vested  in  the  township,  it 
is  charged  with  tbe  duty  of  maintaining  them 
and  liable  for  injuries  arising  from  failure  to 
do  so. 

[Ed.  Note.— For  other  casta,  see  Highways, 

Cent.  Dig.  I  480.] 

2.  HlOBWATS  *=3l89— bEFECTB— INJUUEB  TO 

Pebbons— LiAUiLiTT  or  Township. 
In  view  of  Const,  art.  27.  S  3,  retaining  all 
territorial  laws  not  repugnant  to  tbe  state  Con- 
stitution. Rem.  Code  1015,  {  051,  as  to  actions 
against  counties  sod  other  public  corporations  is 
retained  and  authurizcs  suit  against  a  towoaliip 
for  injuries  on  defective  roads. 

[Ed.  Note. — For  otber  cases,  see  Highways, 
Cent.  Dig.  §§  47S-480,  483.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  James  Orrocb  against  tbe  South 
Moran  Township  and  Spokune  County.  The 
action  was  dlsuiissed  as  to  the  county.  Judg- 
ment ran  for  plaintiff,  and  defendaots  ap> 
peal.  Affirmed. 

John  B.  White,  Wm.  G.  Meyer,  and  Fred  J. 
Cnnnlngham,  all  ot  Spokane,  for  appellants. 
Mark  F.  Mendenhall  and  Lloyd  E.  Gandy, 
both  of  Spokane,  for  respondent. 

FULLEJRTON,  J.  The  plaintiff  James  B. 
Orroch  received  personal  Injuries  by  reason 
of  the  defectlTe  condition  of  a  public  high- 
way upon  which  he  was  traveling.  The 
highway  was  outside  of  the  corporate  lim- 
its of  any  city  or  toMm  but  was  within  tiie 


corporate  limits  ot  South  Moran  township, 
Spokane  county.  He  brought  an  actlffii  for 
damages,  Joining  both  the  county  and  the 
township  as  defendants.  The  defendaott 
filed  separate  demurrers,  that  of  the  town 
ship  being  OTermled,  and  that  of  the  conn*'' 
sustained,  and  the  action  dismissed  as  to  the 
latter.  By  leave  ot  court  the  defendant 
South  Moran  township  was  permitted  to  file 
a  special  demurrer,  as  follows: 

"Comes  now  the  defendant  South  Horan  town* 
ship,  a  municipal  corporjition,  and  files  a  suiv 
plementnry  demurrer,  specially  demurring  to  the 
complaint  of  the  plaintiff  James  B.  Orrock  on 
the  grounds  tbat  tbe  complaint  does  not  state 
facts  sufficient  to  constitute  a'  cause  of  action 
acainst  said  defendant,  for  the  reason  that  at 
common  law  a  township  corporation  would  not 
be  liable  for  damages  in  such  a  cause  of  action, 
and  could  only  be  made  liable  therefor  by  tbe 
existence  of  some  statute,  and  it  will  be  con- 
tended upon  the  hearing  of  'said  demurrer  that 
there  is  no  statute  of  the  state  of  Washington 
making  the  said  defendant  liable  as  in  said  com- 
plaint alleged.'* 

This  demurrer  was  overruled,  and  the  par- 
ties went  to  trial,  whlcti  resulted  in  a  verdict 
and  Judgment  in  favor  of  plaintiff.  Tbe  de- 
fendant appeals,  assigning  as  error  the  over- 
ruling of  the  special  demurrer.  The  statutes 
of  this  state,  relating  to  actlcMis  by  and 
against  public  corporations  (Rem.  Code),  read 
as  follows: 

"Sec.  850.  An  action  at  law  may  be  maintoJiw 
ed  by  any  county,  incorporated  town,  school  dis- 
trict, or  other  pabUc  corporation  of  like  char* 
acter  in  this  state,  in  its  corporate  name,  and 
upon  a  cause  of  action  accruing  to  it,  in  its 
corporate  character,  and  not  otherwise,  in  ei- 
ther of  the  following  cases : 

"1.  Upon  a  contract  made  with  such  pnblie 
corporation ; 

"2.  Upon  a  liability  prescribed  by  law  in  fii^ 
vor  of  such  public  corporation; 

"3.  To  recover  a  penalty  or  forfeiture  given 
to  such  public  corporation ; 

"4.  To  recover  damages  for  an  injury  to  tiie 
corporate  rights  or  property  of  such  public  cor- 
poration." 

".<ec.  951.  An  action  may  be  maintained 
against  a  county,  or  other  of  the  public  corpo- 
rations mentioned  or  described  in  the  preceding 
section,  either  upon  a  contract  made  by  aucli 
county  or  other  public  corporation  in  its  corpo- 
rate character,  and  within  the  sco^e  of  its  au- 
thority, or  for  an  Injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission  of 
such  county  or  other  poblie  corporation." 

In  Klrtl^  v.  Spokane  Count?.  20  Wash. 
Ill,  64  Pac.  MO,  we  beldi  orerruling  a  deci- 
sion of  tbe  territorial  court  to  the  contrary, 
that  under  these  secti<nis  a  county  was  liable 
for  Injuries  caused  a  traveler  on  the  public 
highway  by  reason  of  the  defecdve  condition 
of  a  bridge.  The  principle  of  the  case  has 
been  since  approved  In  numeroos  decisions. 
Lane  t.  Sp(Aaiie  Falls  &  N.  By.  Co.,  21 
Wash.  119.  &7  Pac  367.  46  U  B.  A.  153.  79 
Am.  St.  Rep.  821 ;  Bounds  t.  Whatcom  Conn- 
ty,  22  Wash.  106,  60  Pac.  130;  Einaeldler  v. 
Whitman  County,  22  Wash.  388,  60  Pac.  1122; 
Wendel  v.  Spokane  County,  27  Wash.  121.  67 
Pac.  676,  91  Am.  St  Bep.  S25:  lincoln  Coun- 
ty T.  Fish,  88  Wash.  105,  80  Pa&  435 ;  B«d- 
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Held  T.  School  iTtstiict,  48  Wash.  85,  92  Pac. 
770;  Neel  v.  King  County,  53  Wash.  490.  102 
Pac.  396;  Howard  v.  Tacoraa  School  District, 
88  Wash.  167,  152  Pac.  1004. 

Township  organization  was  not  known  In 
this  Jorisdlctlon  until  the  adoption  of  the 
state  Constitution.  By  section  4,  art.  11,  of 
that  -Instrument,  It  Is  provided  that  the  Leg- 
islature by  general  laws  shall  provide  for 
township  organization,  under  which  any 
county  may  organize  whenever  a  majority  of 
the  qnallfled  electors  of  such  county  voting 
at  n  general  election  shall  so  determine.  The 
Legislature  first  acted  under  the  power  In 
1895.  I-aws  1S95,  p.  472.  The  act  with  the 
subsequent  amendments  is  found  In  Rem. 
Code,  at  sections  9322-W3S.  Spokane  county 
organized  under  the  act  in  1908.  By  the  act 
each  township  when  organized  becomes  a 
body  corporate  with  power  to  sue  and  be 
sued,  to  raise  snch  sums  of  money  for  the 
repairs  and  construction  of  roads  and  bridges 
as  they  de^  necessary,  to  acquire  land  con- 
taining beds  of  gravel  or.  quarries  of  stone 
needed  by  the  township  for  road  construc- 
tion, to  have  the  charge  of  all  highways  and 
bridges  In  the  township  and  the  care  'and 
nii>ervlsion  thereof,  to  establish  new 
ways  and  bridges  wholly  within  the  town- 
diip  ;*  and  generally  they  are  given  sucti  su- 
pervision over  their  Interoal  dcMoestlo  atFaln 
as  is  usually  c<Hif6rred  on  pabllc  corporate 
municipalities. 

[1]  The  foregoing,  wblle  Dot  an  enumera- 
tion of  all  of  the  powers  conferred  on  town- 
ship organizations,  is  enough  to  show  that 
anch  organizations  as  minor  units  of  the  coun* 
ty  are  vested'  with  fall  control  of  the  high* 
ways  within  their  Jurisdictions  to  the  exclu- 
sion of  the  county  propw,  with  power  to  raise 
sofBcimt  funds  to  ke«p  sndi  highways  In 
repair.  Being  charged  with  the  doty  they 
are,  of  course,  liable  for  Injuries  arising  from 
a  neglect  of  the  duty,  and  the  appellant  town* 
ship  Is  liolden  for  the  Injuries  suffered  by 
the  respondent  from  the  defective  way,  unless 
smne  special  reason  exists  exempting  it  from 
liability.  Bere  Imt  ooe  such  reason  Is  as- 
signed. 

ID  The  appellant  calls  attention  to  the 
rate  existing  In  this  state,  to  the  effect  that 
the  staffe,  or  a  quasi  municipal  corporation 
of  the  state,  Is  not  liable  for  Its  torts  unless 
the  statute  erpremls  makes  It  so  liable,  and 
contends  that  there  Is  no  such  statute.  It 
argups  that  the  statute  above  dted  has  no 
application  becaose  It  was  enacted  In  terri- 
torial days,  long  prior  to 'the  enactment  of 
the  statute  creating  township  organizations, 
and  long  prior  even  to  the  adoption  of  the 
Constitution  whicb  authorized  such  organiza- 
ttmis.  But  without  following  the  argument 
by  which  this  contention  is  sought  to  be  sus- 
tained, we  think  It  untenable.  By  section  3, 
art.  27,  ot  the  Constitution,  all  laws  In  force 
in  the  territory  of  Washington  which  were 


not  repugnant  to  that  Instrument  remained 
in  force  until  they  expired  by  their  own  llml- 
tfltlon  or  were  altered  or  repealed  by  the  Leg- 
islature. This  statute  was  not  repuj^nant  to 
the  Constitution,  nor  has  It  since  expired  by 
its  own  limitation,  nor  has  it  been  altered  or 
repealed  by  the  Legislature.  It  Is  therefore 
a  part  of  the  existing  statutes,  as  much  so 
as  it  would  bare  been  had  It  been  an  enact- 
ment of  the  state  Legislature.  It  is  a  well- 
settled  rule  "that  a  statute  may  Inclnde 
by  inference  a  case  not  originally  contemplat- 
ed when  It  deals  with  a  genus  within  which 
a  new  species  is  brought  by  a  subsequent 
statute."  State  v.  Cleveland.  S3  Ohio  St.  61, 
93  N.  E.  467.  21  Ann.  Cas.  1284;  People  v. 
Krlesel,  136  Mich.  80.  98  N.  W.  850,  4  Ann. 
Cas.  5.  And  see  notes  to  these  cases  In  21 
Ann.  Cas.  1284.  and  4  Ann.  Cas.  5.  End- 
lich.  In  his  work  on  the  Interpretatlm  of 
Statutes,  at  section  112.  says: 

"Except  in  some  few  cafiea  n-hrre  a  statute  has 
fallen  unHer  the  principle  of  excefwivfly  strict 
conittruotinn,  the  landuapp  ot  a  ststiite  Is  gen- 
erally extended  to  now  thinm  which  wpre  not 
known  and  rould  unt  have  been  contemplated  by 
the  Leinslatiire  when  it  wns  passed.  This  oc- 
curs when  the  act  deals  with  a  genus,  and  the 
thing  whicb  afterwards  comes  Into  existence  Is  a 
species  of  it" 

There  Is  no  quratton  that  township  organi- 
zations are  a  species  of  the  genus  municipal 
Incorporations,  existing  and  recognized  by 
the  Constitution  and  laws.  As  such  It  is  lia- 
ble under  the  statute  for  Its  torts. 

The  Judgment  Is  affirmed. 

BT/I/IS.  O.  J.,  and  tfOUKT,  PARKER,  and 
HOLCOMB,  J  J.,  concnr. 


(U  Aril.  lOt) 
WARREN  CO.  T.  WHITT.   (No.  1540) 
(Snpreme  Court  of  Arizona.    June  23.  1017.) 

1.  Stbeet  Railroads  €=>ft9(2>— Maintenance 
OP  Road— Action  fob  iNJuaisa 

Tn  an  action  against  a  street  railroad  com- 
pany for  personal  Injuries  sustained  on  account 
of  the  overturning  of  plaintifTs  automobile  due 
to  the  defective  conditioa  of  the  track,  evidence 
held  to  eustaio  a  Rnding  that  plaintiff  was  not 
guilty  of  contributory  cegligence  in  driving  at  an 
excessive  rate  of  speed. 

2.  Stbeet  Railroads  ®=>1  10(2)— Action  fob 
Injdbt— Pleading. 

In  an  action  against  a  street  railroad  com- 
pany for  injuriea  due  to  overturning  of  plain- 
tifTs automobile  because  of  the  defective  condi- 
tion of  the  track,  that  plaintiff  was  guilty  of 
negligence  fn  violating  the  speed  ordinances 
would  not  be  considered  when  not  pleaded. 

[Ed.  Note.— For  other  caacs,  see  Street  RaU- 
roads.  Cent.  Dig.  |  224.] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; A.  G.  HcAUster,  Jndge. 

Action  by  U  Willard  Whltt,  by  Nancy  H. 
Stmie,  guardian  a4  litem,  against  the  Warren 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  appellee,  as  plaintiff,  commcmed  this 
action  against  the  appellant  to  recover  dam- 
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ages  alleged  to  hare  been  suflfered  by  tte 
plaintiff  resulting  from  the  negligent  man- 
ner in  which  appellant  maintained  Its  street 
railroad  tracks  within  the  corporate  limits 
of  the  dty  of  BIsbee,  in  violation  of  the  ex- 
press terms  of  Ordinance  No.  Ill  of  the  city 
of  BIsbee.  Said-  Ordinance  No.  Ill  is  the 
grant  of  the  franchise  to  apfiellant  to  use  the 
streets  of  the  city  corporation  for  the  pur- 
poses of  Its  street  railroad  tracks  and  cars,  i 
npon  condition  that  it  keep  the  rails  and 
tracks  of  said  street  railway  within  the  city 
of  Blshee  constantly  in  repair,  flush  with 
the  road  or  street,  and  in  such  manner  that 
carriages  and  any  other  vehicles  mny  easily 
and  freely  cross  the  same  at  all  points  and 
in  all  directions  without  obstruction. 

On  April  22,  1914.  late  at  night,  plaintiff 
was  driving  an  automobile  along  a  street 
upon  which  defendant  maintained  Its  street 
railroad.  The  automobile  overturned,  pin- 
ning plaintiff  under  it,  and  the  injuries  for 
which  plaintiff  clainis  damages  were  Inflict- 
ed. The  plaintiff  claims  that  the  defemlant's 
failure  to  place  its  railroad  track  in  the  con- 
dition required  by  said  ordinance  was  the 
proximate  cause  of  the  injuries,  and  the  de- 
fendant contends  that  the  injuries  were  caus- 
ed from  plaintiff's  negligent  driving  of  the 
automobile  at  a  rate  of  speed  prohibited  by 
an  ordinance  of  the  city.  The  cause  was 
submitted  to  the  Jury,  and  the  Jury  return- 
ed a  verdict  for  the  plaintiff  assessing  his 
damages  at  $7,000.  Judgment  followed  the 
verdict.  From  the  judgment  and  from  an 
order  refusing  a  new  trial,  the  defendant 
appeals. 

Knapp  &  D'Autremont,  of  BIsbee,  and  H. 
-  E.  Pickett,  of  Dooglas,  for  appellant.  Wil- 
liams &  Flanigan,  of  BIsbee,  for  appellee. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  appellant  has  assigned  nu- 
merous errors,  but  the  assignments  so  made, 
in  effect,  amount  to  an  assignment  that  the 
verdict  and  Judgment  are  not  sustained  by 
the  evidence. 

The  appellant  frankly  admits  that  the  as- 
signments of  error  raise  two  principal  con- 
tentions, viz.:  (1)  That  plaintiff  was  guilty 
of  contributory,  negligence  In  driving  and 
operating  his  automobile;  and  (2)  that  plain- 
tiff was  driving  the  automobile  at  au  exces- 
sive rate  of  speed  in  violation  of  Ordinance 
No.  183,  and  was  therefore  guilty  of  neg- 
ligence precluding  his  recovery. 

The  defendant  as  special  defenses  to  the 
action  set  forth  that  the  plaintiff's  negligence 
caused  the  injury  and  damages,  and  that  the 
particular  negligence  so  referred  to  consisted 
in  this:  That  the  automobile  was  "driven 
by  plaintiff  In  a  careless,  negligent,  Improper, 
and  unskillful  manner,  and  at  an  unlawful, 
unreasonable,  excessive,  reckless,  and  dan- 
gerous rate  of  speed,  to  wit,  at  a  rate  of 
speed  exceeding  15  miles  per  hour,  in  vio- 
lation of  Ordinance  No.  183  of  the  City  of 
Blsbe&'*  A  further  defense  of  contributory 


negligence  Is  set  forth  and  allied  to  ood- 
slst  of  the  same  acta,  viz.  driving  at  a  rate 
of  speed  In  excess  of  15  miles  per  boor  in 
violation  of  said  ordinance. 

The  charter  duty  of  the  defendant  to  keep 
Its  railrood  track  in  a  safe  condition  for  ase 
of  carriages  and  like  vehicles  is  not  in  dis- 
pute. The  fact  that  defendant  had  failed 
to  perform  its  said  duty  Is  likewise  not  in 
dispute.  On  the  other  hand,  the  parties 
seem  to  consider  as  a  fact  that  the  rails  and 
ties  of  the  track  were  exposed  from  the 
Bridge  Road  street  crossing,  near  which  the 
automobile  came  Into  contact  with  the  rail- 
road track,  southerly  along  Tombstone  Can- 
yon street  to  the  point  where  the  automo- 
bile was  found  overturned,  a  distance  of  ITty 
feet. 

The  manner  and  means  by  which  plaintiff 
came  in  ctrntact  with  the  dangerous  track 
are  In  dUpute,  and  the  cause  of  the  overturn- 
ing of  the  automobile  is  a  matter  of  contro- 
versy. Conflicting  evidence  supports  either 
aide  Of  the  controversies. 

[1]  The  Issue  presented  by  the  pleadings 
is  whether  the  injuries  resulted  from  plain- 
tiff's driving  the  automobile  at  a  rate  of 
speed  in  excess-  of  15  miles  per  hour.  The  de- 
fendant offered  evidence  In  supixirt  of  its  spe- 
cial  defenses;  that  Is,  evidence  tending  to 
show  that  plaintiff  was  driving  the  automo- 
bile at  a  rate  of  speed  from  20  to  25  miles 
per  hour  as  the  machine  was  approadilng 
the  Bridge  Road  street  crossing  near  which 
crossing  the  automobile  came  Into  contact 
with  defendant's  railroad  track.  Such  testi- 
mony was  contradicted  by  a  statement  In 
writli^  signed  and  sworn  to  by  the  same 
witness  made  out  of  court  a  considerable  pe- 
riod of  time  prior  to  the  trial.  On  cross-ex- 
amination of  the  plaintiff,  he  states  tbat  be 
may  have  been  drlvli^  at  the  rate  of  17  miles 
per  hour  at  the  point  mentioned,  but  his  best 
recollection  and  judgment  was  that  be  was 
not  driving  at  a  rate  of  speed  to  exceed  15 
miles  per  hour.  One  wltn^  testified  that, 
from  the  time  the  automobile  came  into  con- 
tact with  the  railroad  track  until  It  left  the 
track,  a  distance  traveled  of  about  100  feet, 
the  time  In  which  the  distance  of  lOO  feet 
was  traveled  was  from  2  to  3  seconds.  Hie 
defendant  offered  testimony  tending  to  prove 
that  the  distance  from  the  Bridge  Road  cross- 
ing to  the  point  at  which  the  aiotomobile 
stopped  overturned  Is  178  feet  Defendant 
contends  that  this  evidence  is  not  disputed, 
and  conclusively  _  shows  that  plaintiff  was 
traveling  at  a  rate  exceeding  15  miles  per 
hour  from  the  Bridge  Road  crossing  to  the 
point  of  the  Injury.  Conceding  the  correct- 
ness of  the  witness'  estimate  of  the  time  re- 
quired to  make  the  distance  of  178  feet,  to 
wit,  3  seconds,  then  he  was  traveling  at  the 
rate  of  about  38  miles  per  hour.  The  plain- 
tiff testified  that,  when  he  came  Into  contact 
with  the  railroad  track,  be  disengaged  the 
power  on  his  autbmoblle  and  applied  Uw 
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brakes.  He  only  v^led  flw  power  and  re- 
leased tbe  brakes  when  he  made  efforts  to 
steer  the  machine  away  from  the  railroad 
■track.  Such  testimony  conflicts  with  the  tes- 
timony of  defendant's  said  witness,  for  the 
reason  common  experience  teaches  that,  if  a 
vehicle  is  traveling  at  the  rate  of  25  miles 
per  hour  and  tnms  on  a  curve  onto  a  road 
where  the  two  wheels  V)n  one  side  of  the 
vehicle  must  vnn  over  exposed  ties,  the  natu- 
ral tendency  will  be  to  Irasen  the  speed  trav- 
eled; that  when  all  the  power  Is  removed 
when  the  vehicle  reaches'  a.  road  such  as  is 
here  described,  and  the  brakes  applied,  the 
tendency  Is  to  lessen  the  speed  to  a  much 
greater  degree.  Defendant's  theory  Is  that 
the  speed  was  Increased  by  the  rough  road 
and  by  the  application  of  more  power  to  the 
machine  after  the  rough  road  was  enconnter- 
ed.  Hence  tbe  evidence  was  conflicting  upon 
the  question  of  bpeed.  One  other  witness  for 
defendant  testlQed  as  to  the  noise  the  ma- 
chine was  making  just  prior  to  overturning. 
This  notse  awakened  witness,  end  is  de- 
scribed as  a  noise  like  an  automobile  makes 
when  backing  at  a  furious  rate  of  speed. 
This  Is  no  evidence  of  the  speed  tbe  automo- 
bile was  traveling  which  the  Jury  are  bound 
to  regard.  The  bumping  of  the  machine  over 
the  exposed  ties  and  rails  may  have  been  a 
satisfactory  explanation  of  the  noise  concern- 
ing which  the  witness  testified. 

The  vital  fact,  the  speed  at  which  plain- 
tiff was  driving  at  tbe  time  of  the  injury, 
remained  to  be  determined  by  the  jury  from 
conflicting  evidence.  The  jury  have  deter- 
mined that  question  In  favor  of  the  plaln- 
tifTs  evidence.  Defendant  had  the  burden  of 
proof  In  maintaining  its  special  defenses. 
The  evidence,  although  conflicting,  sustains 
the  conclusions  necessarily  rea<Aed  by  the 
Jury.  If  the  Jury  believed  from  tbe  evidence 
that  the  plaintiff  was  driving  the  automo- 
bile at  a  rate  of  speed  equal  to  16  mllw  per 
hour  or  les^^  then,  ot  coarse,  the  finding  of 
such  to  be  tlie  fact  effectually  and  completely 
dlsiKMses  of  the  defendant's  qwclal  defoises 
of  negligence  and  of  contributory  negligence, 
because  sncta  special  defenses  are  based  upon 
the  allegations  that  plaintiff  was  at  the  time 
of  the  injury  driving  his  autom'obile  at  a 
rate  of  speed  in  excess  of  15  miles  per  hour. 
Whether  the  mere  fact  that  plaintiff  was 
violating  the  speed  ordinance  at  the  time  of 
his  Injury  would  relieve  the  defendant  of 
liability  for  Its  negligence  in  maintaining  the 
dangerous  track  Is  not  a  question  of  law  In 
this  case.  The  effect  of  the  Jury's  verdict  is 
to  determine  that  plaintiff  was  not  In  fact  so 
violating  ^sald  speed  ordinance,  and  such 
determination  has  the  support  of  substantial 
evidence. 

[2]  Appellant  contends  on  this  appeal  that 
plaintiff  was  driving  the  automobile  at  a  rate 
of  speed  In  excess  of  six  miles  per  honr,  and 


be  was  therefore  guilty  of  negligence  becatiae 
he  was  vlolatliiK  tbe  said  epeeA  Ordinance 
Mb.  183.  This  contention  would  have  a  tend- 
ency to  Indicate  that  defendant  abandoned 
its  E9>eclal  defenses  lileaded.  However,  such 
contention  Is  suggested  for  tbe  first  time  on 
appeal^  Such-  matter  was  not  made  tbe 
grounds  of  any  defuse  pleaded  by  defendant 
Appellant  cannot  now  predicate  error  oh  a 
statA  of  facts  which  it  failed  to  plead,  and 
tbe  assertion  of  such  as  a  special  defense  Is 
necessary  to  be  of  avail. 

I  find  no  reversible  error  In  tbe  record. 

The  Judgment  must  be  affirmed. 

FRANKLIN,  a  J.,  and  BOSS,  J.,  concur. 


(19  Ariz.  108) 
MANNION  V.  MARSH.    (No.  1539.) 

(Supreme  Court  of  Arizona.    Jane  23,  1017.) 

1.  Ejectment  ®=>9(4)  —  Neckssitt  fob  Title 
iw  Plaintiff— AnsENCE  of  Statute. 

In  the  absence  of  statute,  it  is  the  nniveranl 
rule  that  possession  ut  real  property  is  saffl- 
cient  bagis  to  authorise  ejectment  against  mere 
strangers  or  intruders. 

tEd._NotP.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S  19-1 

2.  Ejectment  ^s>9(4)— NEOESsirr  fob  Title 

IN  PLAINTIFP— CONSTKDOnOIf  OF  STATUTE 

"Valid   Subsibtino    Intkbest  in  Real 

Civ.  Code  1913,  par.  1628,  providing  that 
any  .person  having  "a  valid  subsisting  interest 
in  real  property,"  and  a  right  ta  immediate  pos- 
session, "may  recover  same  by  action  agamst 
any  person  acting  as  owner,  landlord  or  ten- 
ant"; paragraph  1629,  providing  that  plaintiff 
must  recover  on  the  strength  of  his  own  title 
and  pai-agraph  1631,  providing  that  complidnt 
may  state  generally  that  plaintiff  is  Entitled  to 
posseBsion,  also  "the  quantity  of  his  estate,  and 
the  extent  of  his  interest  therein,  etc.,"  do  not 
require  more  than  a  sbowidg  of  mere  possession 
to  support  ejectmoit  against  strangers. 

[Ed,  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  1 19.1 

3.  EjBCTHBNT  «=>23— Defense— Interest  in 
Public  Lands— "Dtn»LicATE  Reckiveb's  Rei- 

CEIPT," 

Defendant,  having  filed  a  homestead  entry 
on  public  lands,  was  entitled  to  recover  as 
agamst  plaintiff  In  ejectment  who  merely  held 
possession  of  a  part  of  such  lands,  ia  view  of 
Civ.  Code  1913,  par.  1747,  providing  that  a  cer- 
tificate of  purchase  or  of  location  or  duplicate 
receiver's  receipt  of  any  land  shall  be  prima 
facie  evidence  that  the  holder  thereof  is  the 
owner,  and  entitled  to  possession  of  the  land 
described  therein  as  against  every  other  person, 
except  the  United  States,  the  "duplicate  receiv- 
er's receipt"  being  intended  to  cover  the  initial 
step  to  secure  title  from  the  government. 

fEd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  81-93.] 

4.  Public  Lands  «=323— Possessobt  Rights 
— Pubfose  of  Statute. 

Civ.  Code  1913,  par.  1747,  was  enacted  for 
the  purpose  of  aiding  persons  to  secure  posses- 
sion of  their  lands  before  patents  were  i8d<]ed, 
as  without  the  aid  of  such  statute  tbe  pre- 
emptor  or  homesteader  was  unable  to  dispossess 
occupants  of  his  entries. 

[Ed.  Note.— For  other  cases,  see  Public  ImndB. 
Cent.  Dig.  1 80.1 
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Appeal  from  Superior  Gonrt,  Santa  Gnu 
County;  Frank  Baxter,  Judge. 

Ejectment  by  Tbeixlora  M.  Marsh  against 
Hary  H.  Mnnnlon.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  di- 
rections to  dismiss  complaint 

M.  Marsteller,  of  N<^les,  for  appellant 
Duffy  &  Purdum,  of  Nogales,  for  appellee. 

BOSS,  J.  Prior  to  September  26,  1914.  the 
S.  E.  14  of  the  S,  E.  M  and  lot  6.  section  17, 
and  lots  1  and  2.  section  20,  township  20 
south,  range  14  east,  Santa  Cruz  county, 
Ariz.,  was  uuuppropriated  public  lands.  On 
that  day  appellunt  entered  It  as  a  homestead 
by  paying  the  legal  flllng  fees  to  the  proper 
land  othce  and  receiving  therefrom  "Notice 
of  Allowance,"  which  recited  that  applica- 
tion had  been  allowed  subject  to  further  com- 
pltanee  witb  law  and  regulations  applicable 
thereto.  At  the  time  the  land  was  unoccupied 
and  unimproved,  except  8.97  acres  along  Its 
northern  boundary.  This  piece  of  land  was 
Included  In  the  inclosure  of  appellee,  which 
extended  over  the  quarter  section  line  from 
lot  5  and  the  N.  E.  ^  of  the  S.  K.  )4.  section 
17.  This  small  fraction  had  been  'fenced  and 
used  for  pasturage  by  the  appellee  and  her 
predecessors  In  interest  for  a  number  of 
years,  under  the  belief  of  appellee  that  she 
was  the  owner  thereof.  In  August,  1915,  ap- 
pellant constructed  a  barbed-wire  fence 
around  and  along  the  exterior  boundaries  of 
her  entire  entry,  and  In  doing  so  necessarily 
entered  appellee's  Inclosure,  and  by  her  fence 
reduced  the  size  of  appellee's  field  8.97  acres, 
la  addition  to  fendog  the  land  appellant 
made  other  acts  of  settlement  upon  the  un< 
occupied  portions  of  her  entry,  such  as  build- 
ing a  residence,  digging  a  well,  planting  on 
orchard,  etc.  In  February,  1916,  the  appellee 
brought  an  action  in  the  nature  of  ejectment 
to  recover  from  appellant  the  possession  of 
the  8.97  acres.  Appellee's  cause  of  action  Is 
based  solely  upon  possession  and  unlawful 
ouster  by  entry  thereon  by  appellant  "against 
plaintiff's  will  and  without  her  consent" 
Appellant  by  her  answer  and  evidence  under- 
took to  Justify  her  conduct  under  her  home- 
stead entry.  The  case  was  tried  to  the  court 
without  a  Jury  and  at  Its  conclusion  the 
court  made  the  following  findings: 

"(1)  That  tbe  defendant  duly  made  a  home- 
stead eatry  under  tbe  United  Estates'  land  laws, 
OQ  the  26th  dny  of  September.  1914,  on  the 
fullowing  described  land  :  S.  E.  14  S.  R  V4.  and 
lot  6,  section  17,  and  lots  1  aud  2,  sectios  20, 
township  24  S.  range  14  E.  G.  &  S.  K.  M.— 
and  that  said  entry  embraced  the  land  in  con- 
troversy in  this  actios,  as  described  In  tbe 
amended  complaint  herein, 

"(2)  That  the  said  land  In  controversy  at  tbe 
date  of  said  homestead  entry,  and  for  a  long 
time  prior  thereto,  to  wit  since  July.  1904,  was 
occupied  In  good  fnitb  by  the  plaintiff,  who  was 
in  possession  of,  and  holding  the  same'  for  her 
own  use  and  beaefit,  and  under  a  title  which 
she,  at  that  time,  believed  was  good. 

"(3)  That  the  defendant  at  the  date  of  said 
homestead  entry,  knew  tnat  plaintiff  claimed, 
was  occupying,  and  was  in  possession  of  tbe 
land  in  controvezar. 


"(4)  That  under  the  law  the  said  homestead 
entry  is  invalid  as  to  tbe  said  land  in  con- 
troversy" 

—and  entered  Judgment  thereon  in  favor  of 
the  appellee  for  her  costs  and  for  the  rest!-' 
tutlon  of  poRsc^sion  of  tbe  premises. 

The  appellant  demurred  to  the  complaint, 
and  now  In.slsts  that  the  court  erred  In  not 
sustaining  the  demurrer.  The  complaint.  In 
effect,  alleged  that  on  a  certain  day  the  plain- 
tiff was  occupying  and  using  said  tract  of 
land,  and  was  in  the  possession  of  and  enti- 
tled to  the  possession  of  the  same ;  that  the 
defendant  entered  upon  said  premises  and 
took  possession  thereof  against  plaintiff's 
win  and  without  her  consent,  and  ejected 
plaintiff  therefrom,  and  unlawfully  withholds 
possesslcot  of  same. 

[1.2]  It  ia  the  contention  of  the  appellant 
that  mere  possession  of  public  lands  does  not 
give  sulficlent  title  Jo  the  possessor  to  main- 
tain the  statutory  action  In  the  nature  of 
ejectment  She  supports  her  contention  by 
referring  the  court  to  section  1628,  Civil 
Code  1913,  vhldi  reads: 

"Any  person  having  a  valM  subsisting  inter- 
eat  in  real  property,  and  a  right  to  the  imme- 
diate possesBioa  thiereof.  may  recover  the  some 
by  action  against  any  person  acting  as  owner, 
landlord  or  tenant  of  ue  property  claimed." 

Also  section  1629 : 

"The  plaintiff  must  recover  on  the  strength  of 
bis  own  title." 

Aud  section  1631: 

"Tbe  complaint  may  state  generally  tliat  the 
plaintiff  is  entitled  to  the  possession  of  the 
premises,  describing  them,  -also  the  quantity  of 
bis  ertate  and  the  extent  of  his  Interest  there- 
in, and  that  the  defendant  unlawfully  keeps 
him  out  of  possession,  and  the  damages,  if  any, 
which  be  claims  for  wltbholdiog  the  same. 
•   •   •  f> 

It  Is  said  that  the  appellee  falls  to  show 
by  her  complaint  that  she  has  "a  valid  suh- 
slstlng  Interest"  In  tbe  premises;  that  mere 
possession  Is  not  such  an  Interest  lu  the 
absence  of  such  a  statute  we  think  it  Is  the 
universal  rule  that  possession  of  real  prop- 
erty Is  sufficient  basis  to  authorize  an  action 
of  ejectment  against  mere  strangers  or  in- 
truders upon  such  possession,  an(l  the  provi- 
sion of  section  1029,  to  the  effect  that  the 
plaintiff  must  recover  oa  the  strength  of  his 
own  title,  does  not  change  that  ruU'.  when 
applied  to  an  action  Involving  possessory 
rights.  Tbe  rule  Is  stated  in  9  B.  a  U  ^60, 
§  20,  as  follows:  S 

"It  ia  well  established  by  the  weight  of  au: 
thority  that  the  general  rule  in  actioos  of 
ejectment  that  the  claimant  must  recover  npon 
the  strength  of  bis  own  title  does  not  operate  to 
prohibit  the  acquisition  of  possessory  rigbts 
which  may  be  enforced  in  actions  of  ejectment 
between  parties  in  cases  where  the  true  owner 
does  not  intervene,  and  that  actual  prior  pos- 
session by  tbe  plaintiff  or  those  under  whom 
be  claims  is  prima  facie  evidence  .of  title  suffi- 
cient to  maintain  ejectment  against  a  mere 
naked  trespasser  or  intruder,  even  where  title 
may  be  shown  to  exist  in  another." 

At  page  854,  i  22,  Id.,  lu  speaking  of  atat 
utes  requiring  that  the  plaintiff  shall  have 
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"a  valid  subsisting  interest"  lo  the  premises 
before  he  may  maintain  an  action  of  eject- 
ment. It  is  said: 

"In  some  jurisdictions  express  provision  is 
made  by  statute  to  tiie  effect  that  no  person 
can  recover  in  ejectment,  unless  he  has  at  the 
time  of  commencing  the  action  a  valid  subsist- 
ing interest  in  the  premises  claimed,  and  a  right 
to  recover  the  possession  thereof,  or  of  some 
share,  interest  or  portion  thereof,  to  be  proved 
and  eKtablished  at  the  trinl.  Such  a  statute 
has  been  construed  aa  making  no  exception,  as 
to  the  proof  of  the  right  to  recover  possession. 
ID  the  case  of  stran^ra  or  Intruders,  and  as 
dearly  stating  a  DniverBal  role  applicable  in 
all  cases  of  ouster." 

Tnder  this  authority,  which  Is  well  sup- 
ported by  the  cases  cited,  we  are  of  the  opin- 
ion that  the  complaint  states  a  good  cause  of 
action. 

13, 41  Appellant  contends  that  the  govern- 
ment having  permitted  her  to  file  on  the  sev- 
eral le^l  subdivisions  described,  she  Is,  by 
virtue  thereof,  entitled  to  the  possession  of 
all  of  it,  and  that  this  action  cannot  be  suc- 
cessfully maintained  to  dispossess  her.  In 
Balsa  V.  Llebenow.  4  Arts.  2S7,  36  Pac.  200, 
dedded  in  January,  1894,  by  the  predecessor 
of  this  court,  It  was  held  that  the  bolder  of 
a  duplicate  receiver's  receipt  could  not  main- 
tain an  action  of  ejectment  against  the  actual 
occupant  of  the  laud  covered  by  her  entry ; 
■nch  receipt  not  being  any  evidence  of  title 
or  right  of  possession.  In  1895,  the  Eigh- 
teenth Legislative  Assembly  of  the  territory, 
having  in  mind  no  doubt  ttie  Balsz-Uebenow 
decision  and  to  correct  what  It  conceived  to 
be  a  defect  of  the  law,  enacted  the  following 
statute : 

"A  certificate  of  purchase  or  of  location  or 
duplicate  receiver's  receipt  of  any  land  in  this 
territory  issued  or  made  in  pursuance  of  any 
law  1^  the  United  States  or  of  this  territory, 
is  and  shall  be  prima  fade  evidence  that  the 
bolder  or  assignee  of  such  certificate  or  receipt 
is  the  owner  of  and  entitled  to  the  possession 
of  the  land  described  therein  as  agninst  every 
other  person,  except  the  United  States." 

This  statute  was  carried  forward  and  now 
appears  In  the  Civil  Code  as  section  1747. 
The  paper  issued  to  appellant  by  the  T^iDd 
Department,  as  heretofore  noted,  la  designat- 
ed as  "Notice  of  Allowance."  It  Is  niao  slsn- 
ed  by  the  register  and  receiver.  The  ques- 
tion is  whether  such  an  Instrument  falls 
within  the  meaning  of  any  of  the  terms  used 
In  the  above-quoted  statute.  At  the  time  that 
the  statute  was  enacted  there  was  issued  to 
the  homestead  entryman  a  duplicate  receiv- 
er's receipt,  which  was  signed  only  by  the  re- 
ceiver of  the  land  office,  reciting  the  fact  of 
entry.  It  would  seem  that  the  "Notice  of  Al- 
lowance" now  issued  to  the  homestead  entry- 
man  is  !n  legal  effect  the  same  as  the  dupli- 
cate receiver's  receipt  formerly  Issued.  EJach 
is  the  Inceptive  or  Initiative  step  taken  to  ac- 
quire title  from  the  government,  and  per- 
forms the  same  office,  so  far  as  the  govern- 
ment and  the  homesteader  are  concerned. 
We,  therefore,  conclude  that  the  term  "dupli- 
cate receiver's  receipt"  was  Intended  to  cov- 


er this  initial  paper  by  whatever  name  it 
might  be  called,  and  that  the  holder  of  such 
Is  prima  facie  "the  owner  of  and  entitled  to 
the  possession  of  the  land  described  therein 
as  against  every  other  person,  except  the 
United  States." 

This  statute  was  passed  for  the  purpose  of 
aiding  persons  to  secure  possession  of  tbelr 
lands  before  patents  were  Issued,  as  without 
the  aid  of  such  statute  the  pre-eniptor  or 
homesteader  was  unable  to  dlspo.ssess  occu- 
pants of  his  entry.  California  has  similar 
statutes,  and  In  that  state  may  be  found  sev- 
eral case!^  upholding  the  rights  of  the  holder 
of  the  designated  evidence  of  title  from  the 
government  to  the  posssession  as  against  one 
merely  occupying  the  land.  Gragg  v.  Cooper, 
150  Cal.  584,  89  Pac.  340;  Worumulh  v.  Gard- 
ner. 105  Cal.  149.  38  Pac.  646;  Whlttaker  v. 
Pendola,  78  Cal.  296,  20  Pac.  680?  Haven  v. 
Hows,  63  Cal.  514. 

Under  the  statute  appellant  was  prima  fa- 
cie entitled  to  the  possession  of  the  land  de- 
scribed as  against  the  appellee  and  therefore, 
in  this  kind  of  an  action  was  entitled  to  Judg- 
ment 

The  Judgment  Is  reversed,  with  directions 
that  the  appellees  complaint  he  dismissed. 

FRANKLIN,  a  J.,  and  CUNNINGHAM. 
J,,  concur. 


(U  Ariz.  1S2) 

SUPERIOR  &  PITTSBURO  COPPER  CO.  v. 
TOMICH.    (No.  1535.) 

(Supreme  Court  of  Arizona.    July  2,  1917.) 

1.  CoNsnruTTONAi,  Law  «»245,  301— Mab- 
TEB  AND  Servant  ^=»11— Emplotbbs'  Lia- 
BiLiTT  Act— Valid  mr. 

Emnloyers*  liability  law  (Civ.  Code  1913,  tit. 
14,  e.  6).  being  a  valid  exercise  of  the  state's 
police  power,  does  not  violate  Const  U.  S. 
Amend,  14.  prohibiting  any  state  from  depriving 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law  or  denying  to  any  person  the 
equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Low,  Cent  Dig.  K  702.  848-850,  857.] 

2.  Constitutional  Law  $=955  —  Emplotbbs' 
LiAOiLiTT  Act— Validitt. 

Employers'  liability  law.  does  not  conflict 
with  Const  art.  18,  {  5,  providing  that  the  de- 
fense of  contributory  ncRligence  shall,  in  all 
cases  be  a  question  of  fact,  such  constitutional 
provision  merely  requiring  the  submission  of 
the  question  of  contributory  negligence  in  cases 
where  such  defense  is  allowed. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S!  58-69.  71,  80,  81.  83.] 

3.  Master  and  Servant  ®=>11— Euplotbes* 
Liability  Act— Validity. 

Employers'  liability  act  is  not  invalid  as 
violating  Const  art.  18.  §  7,  commanding  the 
Legislature  to  enact  an  employers'  liability  law, 
but  limiting  Mobility  to  all  cases  in  which  death 
or-injury  sFiall  not  have  been  caused  by  the  neg- 
ligence of  the  employ^  killed  or  injured,  the  stat- 
ute by  its  terms  allowing  an  apportionment  of 
damages  where  the  injured  employ^  has  been 
guilty  of  contributory  uegligence. 
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4,  Masteb  and  Sebvant  ^228(1)— Employ- 
ers' Liability  Act— Defences. 

Since  the  employers'  liability  act  providea 
(hnt  notliins  less  thau  the  sole  negligence  of  the 
employe  injured  will  bar  an  action  for  damaKee, 
an  answer,  settiofc  up  plaintiff's  contributory 
oeRliecncfi  as  a  complete  and  not  a  partial  bar, 
ranatitutes  no  defense. 

[Ed.  Note.— For  other  caaea,  aee  Master  and 
Servant,  Cent  Dig.  f  670.] 

5.  Damages  «=»132{13>— PebsORAL  Imjoties 
— excessi ven  ess. 

fS,000  held  not  an"  excessive  verdict  under 
the  employers'  liability  act,  where  the  employ^  s 
hand  was  crushed,  exposing  the  nerves  and  ne- 
cessitating amputation  of  three  fingers. 

[Ed.  Note.— For  other  caaea,  see  Damages, 
'^ent.  Di«.  |  384.] 

fi  Appeal  and  Ebbob  «» 1008(1)— Re  view— 
Harmless  Ebroe. 
In  an  action  under  the  employers'  liability 
act.  the  action  of  the  court  in  allowing  jury- 
men to  question  witnesses  held  harmless  error, 

tEd.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  S  4136.] 

7.  Appeal  and  Ebbob  ^=3200  —  Presebta- 
TioN  OF  Exceptions— Failure  to  Object. 
In  an  action  for  personal  injuries  under  the 
employers'  liability  act,  failure  to  object  to 
(jiirstions  asked  by  the  jurors  as  indicating  prej- 
udice precluded  such  matter  from  being  urged 
40  appeal. 

Ross,  J,,  dissenting. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; Alfred  C,  Lockwood,  Judge. 

Action  by  Frank  Tomlch  against  the  Su- 
perior &  Pittsburg  Copper  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  appellee  was  employed  by  the  appel- 
lant In  the  underground  workings  of  its 
mines  in  Cochise  county.  The  appellee's  du- 
ties required  him  to  load,  push  on  a  track, 
and  imload  ore  cars.  The  place  for  the  per- 
form nn  re  of  such  duties  was  on  the  900-foot 
level  of  the  mine.  The  track  was  laid 
through  a  drift  from  the  point  of  loading  the 
cars  to  a  point  of  unloading  the  ores  Into 
a  chute.  The  appellee  was  an  experienced 
car  man,  accustomed  to  such  work  In  other 
mines.  AVhen  the  car  had  received  its  load 
of  about  2,000  pounds  weight,  the  api>eUee 
was  required  to  start  the  car  moving  on  the 
track,  and  control  Its  movements  until  the 
chute  was  reached.  Timbers  were  so  placed 
about  the  chute  as  to  facilitate  the  unloading 
or  dumping  of  the  load.  On  November  9, 
1914,  and  a  few  hours  after  appellee  had 
first  commenced  his  labors  In  the  said  drift, 
he  started  a  loaded  car  from  the  point  of 
loading  along  the  track  toward  the  chute, 
and,  following  the  car  with  his  right  band 
holding  the  top  of  the  rear  end  of  the  car 
as  It  moved  over  the  track  by  gravity,  appel- 
lee stumbled  orer  something  on  the  floor  or 
iilipped  on  the  track  or  on  the  ground,  and 


was  thrown  to  the  ground,  but  continued  to 
hold  to  the  rear  end  of  the  ore  car  as  It 
moved  toward  the  chute.  So  holding  to  the 
car,  the  car  struck  the  obstructions  about 
the  chute  with  such  force  that  the  fastenings 
on  the  doors  of  the  car  relen<;cd.  and  the 
car  ended  over  so  that  three  fingers  on  ap- 
pellee's right  hand  were  caught  between  the 
rear  end  of  the  car  which  he  was  holding 
and  a  cross  timber  about  the  diute.  The 
fingers  were  lacerated,  crushed,  and  bruised 
so  that  they  were  amputated  about  the  first 
Joints  of  each  finger.  The  said  surgical  oper- 
ation was  done  at  the  appellant's  hospital 
department,  and  when  the  woimds  healed  the 
nerves  were  left  so  exi)osed  as  to  be  sensi- 
tive and  tender  and  causing  suffering,  and  a 
further  amputation  of  the  fingers  Is  required 
to  relieve  such  condition.  The  appellee  com- 
menced this  action  to  recover  damages  for 
his  said  Injuries,  basing  his  cause  of  action 
on  the  employers'  liability  law  (chapter  6.  tit. 
14,  Civil  Code  Ariz.  1913)  and  upon  negli- 
gence. The  cause  of  action  founded  upon 
negligence  was  expressly  waived  and  atuin- 
doned  by  plaintiff  upon  the  trial.  The  de- 
fendant demurred  to  the  complaint  upon  tlie 
ground  that  the  employers'  liability  law  and 
the  constitutional  mandate,  In  obedience  to 
which  such  statute  was  enacted,  are  both 
void  because  they  are  contrary  to  and  con- 
travene the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  In  that 
they  deprive  tlie  defendant  of  Its  property 
without  due  process  of  law,  and  deny  to  It 
the  equal  protection  of  the  law,  by  subjecting 
It  to  unllmifed  liability  for  damages  for  per- 
sonal injuries  suffered  by  its  employ^  with- 
out any  fault  or  negligence  on  Its  part,  and 
because  such  statute  attempts  to  give  plain- 
tiff the  right  to  recover  damages  of  defend- 
ant notwithstanding  the  Injuries  for  which 
such  damages  are  claimed  were  contributed 
to  and  in  part  caused  by  plaintiff's  own  neg- 
ligence, and  attempts  to  deprive  the  defend- 
ant of  the  right  to  wholly  defeat  this  action 
by  Interposing  the  defense  of  contributory 
negligence.  The  defendant  alleges  that  the 
damages,  If  any,  resulted  wholly  from  plain- 
tiff's neglect  and  carelessness,  and  his  fail- 
ure to  use  any  care  or  caution  in  his  own 
behalf  at  the  time  and  place  of  the  alleged 
injury.  The  further  defense  is  that  the 
plaintiff  contributed  to  the  injury  by  his  own 
negligence.  In  that  at  the  time  of  its  occur- 
rence the  plaintiff  was  giving  no  attention,  or 
tnsuUlcient  attention,  to  bis  duties,  and  failed 
to  pue>h  the  car  la  the  proper  manner  or 
place  his  hands  on  the  car  In  the  proper  po- 
sition, and  other  like  failures  are  alleged. 

The  court  overruled  the  demurrers,  and  the 
cause  was  tried  to  a  Jury.  The  Jury  return- 
ed a  verdict  against  the  defendant  for  the 
sum  of  $8,000.  Judgment  followed  tbe  ver- 
dict. The  defendant  appeals  from  the  Judg- 
ment and  from  an  order  refusing  a  new  trial. 
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Knapp  &  d'Autremont,  of  Blsbee,  and  H. 
B.  Pickett,  of  Douglas,  for  appellant.  Fred 
Sutter,  of  Blsbee.  and  J.  T.  Kingsbury,  of 
Tombfitooe,  for  aiveUe& 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  appellant  assigns  as  error 
the  overruling  of  Its  demurrers  to  tiie  com- 
plaint for  the  reason  both  chapter  6/  tit  14, 
Revised  Statutes  of  Arizona  1913,  Civil  Code, 
upon  wbi(^  the  action  is  based,  and  the  con- 
stitutional mandate,  section  7  of  article  18  of 
the  state  Constitution,  In  obetllen'ce  to  which 
said  chapter  6  was  enacted,  violate  section  1 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  in  that  the  em- 
ployera'  liability  law,  said  chapter  6,  tit.  14, 
attempts  to  deprive  the  defendant  of  Its 
property  without  due  process  of  law  by  im- 
posing unlimited  liability  on  it  as  an  em- 
ployer for  personal  injuries  sustained  by  an 
employe  while  in  Its  employ  in  cases  where 
defendant  has  been  guilty  of  no  fault,  'want 
of  care,  or  neglect  of  duty;  and  because  the 
employers'  liability  law  contravenes  and  is 
In  violation  of  sections  5  and  7  of  article  IS 
of  the  Constitution  of  the  stale  of  Arizona, 
in  thot  said  statute  attempts  to  give  plaintiff 
the  right  to  recover  Judgment  for  personal 
Injuries  notwltlistnndlng  the  injuries  for 
which  the  Judgment  Is  sought  were  contribut- 
ed to  and  in  part  caused  by  plaintiffs  negli- 
gence, and  attempts  to  deprive  defendant  of 
the  right  to  wholly  defeat  this  action  by 
showing  that  said  injuries  were  contributed 
to  and  in  part  caused  by  plaintlCTs  own  neg- 
ligence. 

The  questions  of  the  constitutional  validity 
of  the  employers'  liability  law  are  raised  In 
a  number  of  different  objections.  The  de- 
fendant assigns  as  error  the  admission  and 
rejection  of  evidence  and  misconduct  of  the 
trial  Judge  during  the  trial  of  the  cause, 
working  a  prejudice  and  resulting  In  an  ex- 
cessive verdict 

The  appellant  groups  the  assignments  of 
error  under  four  divisions  covering  the  points 
of  law  raised  in  the  cause:  First,  the  em- 
ployers' liability  law,  chapter  6.  tit  14,  under 
which  the  action  is  brought,  is  unconstitu- 
tional and  void ;  second,  that  the  plaintiff 
'  (ttUed  to  make  out  a  case  warranting  recov- 
ery nnder  the  employers'  liability  law ;  third, 
error  in  admitting  and  excluding  evidence 
and  In  glrlng  instructions,  and,  fotirth.  an 
excessive  verdict. 

[1]  Under  the  first  division  the  case  of 
Inspiration  Consolidated  Copi)er  Co.  v.  Men- 
dez,  19  Ariz.  ■ — ,  166  Pac.  278  (not  yet  offi- 
cially reported)  on  the  authority  of  New 
Torlt  C.  it.  Co.  V.  White,  243  U.  S.  188,  37 
Sup.  Gt  247.  61  L.  Ed.  667.  holds  to  the  opin- 
ion that  the  emidoyers*  liability  law  Is  valid 
within  the  police  powers  of  the  state,  and 
does  not  come  Into  conflict  with  Uie  fonr- 
teentb  amendment  of  tlie  Constitution  of  the 
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United  States ;  and  that  such  liability  law  is 
a  valid,  subsisting  enactment  and  is  a  law  of 

the  state  of  Arizona. 

12]  Appellant  contends  that  (Aapter  6  of 
title  14  is  void  for  the  reason  Its  terms  con- 
flict with  sections  5  and  7  of  article  18  of  the 
state  Constitution.    Section  5  Is  that: 

"The  defense  of  contributory  negIiRi?nce  or  of 
assumption  of  risk  shall,  in  all  cases  whatso- 
ever, ba  a  question  of  fact  and  shall,  at  all 
times,  be  left  to  the  jury." 

This  section  does  not  restrict  the  power  of 
the  Legislature  to  modify  or'  abolish  the  de- 
fense of  contributory  negligence.  -  The  re- 
striction contained  in  the  section  is  clear 
that  no  law  shall  be  enacted  which  attempts 
to  make  the  defenses  of  contributory  negli- 
gence or  assnmption  of  risk,  when  interpos- 
ed, determinable  by  the  courts  as  matters  of 
law,  but  such  defenses  are  made  to  depend 
upon  facts  when  they  are  properly  interixwa- 
ble,  and.  Interposed,  they  are  required  to  be 
established  by  a  preponderance  of  the  evi- 
dence to  the  satisfaction  of  the  Jury.  Wheth- 
er the  plalntifC's  negligence  contributed  to 
the  wrong,  or  whether  the  plaintiff  assume<l 
the  risk  and  danger  from  which  the  wrong 
arose,  must  be  determined  as  a  fact  from  the 
evidence  by  the  jury, 

[3]  Section  7  commands  the  Legislature  to 
enact  an  employers'  liability  law,  by  the 
terms  of  which  any  employer  shall  be  liable 
for  the  death  or  injury  of  workmen  employ- 
ed in  all  hazardous  occupations  named,  and 
any  other  industry  deslgijated  by  the  Legis- 
lature, whenever  such  death  or  injury  Is 
caused  by  any  accident  due  to  a  condition  or 
conditions  of  such  ocaipatlon,  except  when 
such  death  or  injury  has  treen  caused  by  the 
negligence  of  the  employ^  killed  or  Injured. 
The  only  restriction  placed  upon  the  legis- 
lative power  In  carrying  out  said  constitu- 
tional mandate  found  In  the  section  of  the 
Constitution  Is  the  exception,  viz.: 

Liability  Is  incurred  "in  all  cases  In  which 
such  death  or  Injury  of  such  employ^  shall  not 
have  been  caused  by  the  negligeace  of  tbe  em- 
ploy$  killed  or  injured." 

In  all  other  cases  the  legislative  power  Is 
tmlimlted  by  said  section  T. 

A  careful  examination  of  chapter  6  of  title 
14  dlscl<^es  no  violation  of  such  limitation 
on  the  power  of  the  legislature.  The  excep- 
tion is  carefully  preserved  in  paragraph  3154 
of  the  statute.  If  the  Injury  resulted  from 
an  accident  arising  out  of  and  in  the  course 
of  labor,  service,  and  employment  in  a  haz- 
ardous occupation,  and  was  due  to  a  condi- 
tion, or  conditions,  of  such  occupation  or 
employment,  and  was  not  caused  by  the  neg* 
ligence  of  tbe  cmployi^  the  liability  to  dam- 
ages exists.  If.  however,  tbe  Injury  was 
caused  by  negligence  to  which  tbe  Injured 
workmen  contributed,  the  liability  of  the  em- 
ployer remains  to  an  amount  of  the  full  dam- 
ages, less  tbe  amount  ot  damages  attributa- 
ble to  tbe  employe's  negligence.  In  other 
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words,  the  dama^  are  to  be  apportioDed  to 
the  parlies,  emtiloyer  and  employ^,  as  the 
n^Ii^enoe  attributable  to  the  one  Is  to  the 
negllgencp  attributable  to  the  other.  Para- 
graph 3159.  nvll  Code  of  Arizona  1913. 
"The  fact  [appearinE]  that  the  employ^  may 
have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  daiunges 
shall  be  diminished  by  the  Jury  in  propor- 
tion to  the  amount  of  negligence  attributable 
to  such  employ^,"  are  the  words  of  the  stat- 
ute. The  statute  Is  in  full  hariuouy  with  the 
constitutional  mandate  and  with  its  restrict 
tlon. 

[4]  The  defendant  set  forth  In  Its  answer 
the  contributory  negligence  of  the  plaintiff, 
consljiting  of  the  manner  In  which  the  plain- 
tiff was  perfonning  his  duties  at  the  time  of 
the  accident  but  defendant's  ans«  er  does  not 
set  forth  any  claim  for  a  reduction  of  dnm- 
a^es  by  reason  of  such  negligence,  but  claims 
such  contributory  negligence  as  a  complete, 
not  a  partial,  defense  to  the  aetloa.  The 
answer  Is  evidently  interposed  upon  the  theo- 
ry of  the  common-law  rule  of  contributory 
negligence  in  bar  of  the  cause  of  action.  Un- 
der the  provisions  of  chapter  0,  supra,  noth- 
ing less  than  the  sole  negligence  of  the  era- 
ploy^  injured  will  bar  an  action  based  on  the 
statute  for  damages.  Negligence  of  the  eiu- 
ploy6  contributing  to  the  injury  may  serve 
to  reduce  the  amount  of  the  recovery,  bat 
will  not  bar  recovery. 

The  defendant,  having  In  Its  answer  ad- 
mitted that  Its  negligence  In  part  was  the 
cause  of  the  damages,  by  setting  forth  a 
charge  of  contributory  negligence  against  the 
plaintiff,  authorized  a  verdict  against  defend- 
ant In  any  event.  The  matters  left  open  for 
Inquiry  were  the  amount  of  the  damages  the 
plaintiff  was  entitled  to  recover  as  measured 
by  the  allegations  of  the  complaint  and  the 
evidence,  and  whether  the  accident  was  due 
to  a  condition  or  conditions  of  the  employ- 
ment and  such  as  Is  unavoidable. 

|l)  Tbe  appellant  complains  that  the 
amount  of  damages  found  Is  excessive  and 
out  of  all  proportion  to  the  nature,  extent, 
and  seriousness  of  the  injury,  to  -the  loss  of 
time,  wages,  or  future  earning  capacity,  to 
the  amount  necessary  to  effect  a  recovery, 
to  his  station  in  life,  and  to  his  pain  and 
suffering.  No  complaint  Is  made  that  the 
evidence  does  not  sustain  the  verdict  The 
specific  complaints  are  made  that  the  jury 
asked  questions  of  witnesses  during  the 
progress  of  the  trial;  and  the  members  of 
the  Jury  were  permitted  to  and  did  examine 
the  plaintiff's  injured  hand,  and  touched  and 
pressed  his  wounded  fingers,  and  the  members 
of  the  jury  were  thereby  prejudiced,  which 
prejudice  resulted  iu  a  verdict  for  excessiTe 
damages. 

[t]  Wlth.regard  to  the  first  complaint  made, 
the  abstract  of  record  discloses  that  counsel 
for  defendant  invited  the  Jury  to  ask  ques* 
tions  of  witness  Massey.  Thereafter  the 
Jurors  freely  asked  questions  of  other  wit- 


nesses. The  record  discloses  no  objection 
was  offered  by  the  defendant  to  any  ques- 
tion asked  by  any  juror  of  any  witness.  The 
practice  of  allowing  attorneys,  parties,  the 
judge,  and  jurors  to  examine  witnesses  In  a 
disorderly  manner  has  a  tendency  to  break 
down  the  decorum  becoming  the  sanctity  of 
a  trial,  and  should  be  discouraged.  The 
proper  dignity  of  the  court  requires  orderly 
procedure  In  a  trial  of  a  cause  to  be  strict- 
ly observed.  The  liberty  or  property  of  Utl- 
gitnts  Is  involved  In  the  result  of  every  law- 
suit, and  the  trial  of  such  rights  may  re- 
sult in  tragL'dy  to  some  Interested  human  be- 
ing. Certainly  a  tragedy  results  from  error 
committed,  never  comedy.  The  purpose  of 
a  lawsuit  is  to  determine  the  exact  rights  of 
the  parties  thereto  and  enforce  such  exact 
rights.  The  wisdom  of  azes  of  experience 
has  served  to  teach  our  profession  that  the 
observance  of  the  prescribed  rules  of  proce- 
dure more  nearly  discover  the  exact  rights  of 
parties  than  haphazard,  disorderly  procedure. 
Not  every  deiurture  from  orderly  trial  pro- 
cedure Justifies  a  reviewing  court  in  reversing 
a  Judgment  because  of  irregular  trial  pro- 
cedure. The  irregular  procedure  must  have 
prejudiced  the  rights  of  the  party  complain- 
ing before  an  apiieltate  court  Is  Justified  in 
disturbing  a  judgment  We  must  presume 
that  no  harm  befell  the  defendant  by  reason 
of  the  many  questions  asked  the  witnesses  on 
this  trial,  for  the  reason  the  defendant  first 
Invited  the  asking  of  the  questions,  and  at 
no  time  during  the  trial  objected  to  that 
form  of  procedure. 

[7]  The  appellant  contends  that  the  ques- 
tions asked  the  witnesses  by  the  jurors  con- 
clusively Indicate  a  prejudice  against  this 
defendant,  inducing  an  excessive  verdict  for 
damages.  The  nature  of  the  questions  called 
for  answers  giving  Information  covering  a 
wide  field  of  Inquiry,  and  were  not  confined 
to  testimony  bearing  upon  the  amount  of 
damages.  The  questions  were  largely  con- 
fined to  detail  matters  connected  with  the 
knowledge  of  the  witness  with  regard  to 
which  be  had  testified,  the  credibility  of  the 
witness,  and  his  means  of  knowledge  of  the 
matter  with  resi>ect  to  which  he  gave  tes- 
timony. The  Jurors  had  a  very  good  reason 
to  test  the  witness'  means  of  knowledge  of 
these  matters  and  the  test  given  indicates  no 
prejudice  against  defendant  This  partlcn- 
lar  matter  was  not  insisted  upon  as  a 
ground  for  a  new  trial,  and  Is  first  raised 
on  this  appeal.  For  that  reason  the  objec- 
tion must  be  overruled.  The  verdict  does 
not  conclusively  appear  to  have  been  reached 
through  prejudice  and  bias,  nor  Induced  by 
passion  and  prejudice. 

The  appellant  contends  that  by  permitting 
the  Jurors  to  examine  plalntlira  wounded 
hand  and  flingers,  and  during  such  examina- 
tion to  squeeze  and  press  his  hand  for  tbe 
purpose  of  discovering  the  present  sensitive 
condition  of  the  fingers,  was  error,  and  re- 
sulted in  cauEdng  the  Jury  to  return  a  ver- 


Digitized  by 


Mont) 


IN  RE  RILEY'S  ESTATE 


1105 


diet  for  excesslTe  damages.  The  appellant 
nowhere  contends  that  the  evidence  thus 
gained  by  the  Jury  was  false.  If  as  a  fact 
the  plaintiff's  wounds  remained  sensitive  and 
prevented  plaintiff  from  earning  a  living,  and 
the  jury  ascertained  that  fact  from  personal 
physical  examinations  and  by  experimenting 
with  the  wound,  no  harm  resulted  to  appel- 
lant simply  by  the  use  of  the  means  com- 
plained of  iu  arriving  at  the  fact.  Appellant 
did  not  object  to  the  e-^aminatlons  when  be- 
ing made  by  the  Jury,  and  cannot  now  com- 
plain of  the  character  of  the  evidence  used 
to  establish  the  fact. 

While  the  record  discloses  many  departures 
from  the  Ideal  trial  of  a  lawsuit,  these  de- 
partures were  consented  to.  acquiesced  in, 
submitted  to,  or  Indulged,  by  appellant  wlth- 
.  out  objection,  and  do  not  appear  affirma- 
tively upon  the  record  to  have  worked  a 
prejudice  to  appellant's  rights.  The  verdict 
returned  Is  large  In  amount,  but  that  mat- 
ter lay  with  the  Jury.  No  question  Is  made 
that  the  verdict  Is  not  sustained  by  sub- 
stantial evidence. 

Upon  the  whole  case  I  am  of  the  opinion  the 
record  contains  no  reversible  error.  CJonse- 
quently  the  Judgment  must  be  affirmed. 

FRANKLIN,  C.  J.  (concurring).  The  dem- 
onstrations permitted  before  the  Jury  in  this 
case  rather  exceeded  the  limits  defined  in 
such  matters,  but  here,  as  in  predicating  er- 
ror on  allowing  the  jurors  to  propound  ob- 
jectionable questions,  appellant  Is  estopped 
because  a  similar  demonstration  was  made 
at  the  request  of  appellant.  With  re- 
gard to  the  excessiveness  of  the  damages, 
where  there  is  a  personal  Injury  perma- 
nent In  Its  character,  there  Is  much  dIfBculty 
In  measuring  compensation  for  It  by  strict 
and  definite  rules,  and  therefore  it  must  be 
left  largely  to  the  sound  Judgment  of  a  Jrjry 
and  the  trial  Judge.  As  a  result  of  this  ac- 
cident the  Index  and  second  finger  of  plain- 
tiff's hand  were  amputated  at  the  first  Joint, 
and  the  third  finger  amputated  Just  a  little 
above  the  first  Joint,  causing  the  nerves 
to  be  caught  in  the  fiesh  and  healed  In  the 
scar  tissue,  causing  neuritis  and  resulting 
In  severe  and  constant  pain,  to  relieve  which 
condition  another  operation  under  an  anees- 
tbetlc  would  be  necessary.  The  Jury  found 
a  verdict  for  $8,000,  which  was  upheld  by 
the  trial  Judge  on  motion  for  a  new  trial. 
The  verdict  appears  somewhat  large,  but  that 
it  is  larger  than  the  appellate  court  would 
.  give,  or  that  the  appellate  court  would  be 
better  satisfied  with  a  smaller  verdict — these 
are  not  the  criteria  by  which  we  are  guid- 
ed in  reversing  a  case  and  ordering  a  new 
trial  because  of  an  excessive  verdict  This 
court  Is  restrained  from  so  doing  unless  our 
minds  are  satisfied  that  from  tbe  large 
amount  of  the  verdict  the  Jury  arrived  at  it 
because  of  passion,  prejudice,  partiality,  or 
oorruption  on  their  part.    In  view  of  tbe 


principles  which  restrain  the  court  In  such  a 
matter,  and  especially  having  the  refosal  of 
the  trial  court  on  motion  for  a  new  trial  to 
interfere,  I  do  not  think  this  court  Is  author- 
ized or  would  be  Justified  In  reversing  the 
case  on  that  ground.  See  Ruck  v.  Milwaukee 
Brewery  Co.,  148  Wis.  222,  134  N.  W.  914, 
Ann.  Gas.  1013A,  13G2. 

Counsel  for  appellee  does  not  oppose  a 
remitter  of  some  portion  of  the  verdict  which 
this  court  might  deem  excessive  as  a  condi- 
tion of  denying  a  new  trial,  but  I  have  not 
considered  the  power  of  this  court  to  do  so 
under  section  578,  Revised  Statutes  1013,  or 
tbe  propriety  of  Its  exercise  here,  because 
appellant  on  argument  expressly  asked  tbe 
court  not  to  order  a  remitter  If  it  was  not  of 
opinion  that  a  new  trial  should  be  granted 
without  such  condition.  1,  therefore,  con- 
cur in  afilrmlng  the  Judgment 

ROSS,  J.,  dissents.  See  165  Pac.  1185. 


(»  Hoat  17) 
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BILEIY  V.  MOUAT. 

(No.  877a) 

(Supreme  Oourt  of  Montana.  June  16,  1917.) 

1.  Appeal  and  Error  ^=>S74(5)— Decisions 
Reviewable— New  Trial— Jurisdiction. 

Error  in  granting  a  oew  trial  in  probate 
proceedings  cannot  avail  appellant,  where  she 
failed  to  appeal  from  the  order,  but  appealed 
from  orders  granted  on  the  new  trial. 

[Dd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3478,  3480,  3481.] 

2.  Appeal  anp  Error  4=3l85<l)— Jubisdio- 
TiON— Failure  to  Make  Objection. 

Appellant  cannot  on  appeal  object  to  Juris- 
diction of  district  court,  because  no  pleading 
was  filed  as  against  appellant's  application  for 
letters  of  administration,  where  she  failed  to 
appeal  from  order  granting  new  trial,  participat- 
ed in  tbe  new  trial  proceeding,  and  failed  to 
make  appropriate  objection  to  jurisdiction. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1166-1108.  1170-1176. 
137tS.l 

3.  Mabriaob  ^ali— Common  Law— Ppblio 

Assumption. 
Where  a  man  and  woman  were  not  joined 
by  ceremonial  marriage,  their  relations,  nesun 
when  he  had  a  living  wife,  were  clandestine  and 
of  no  force  as  a  public  assumptitm  of  the  mar^ 
riage  relation. 

[Ed.  Note.— For  other  eases, 'see  Marriage, 
Cent  Dig.  §  30.1 

4.  Appeal  and  Errob  €=>1011(1)— Review— 
Conclusiveness  of  Finuinqs— Conflict- 
ing Evidence. 

Where  the  evidence  is  conflicting,  tbe  appel- 
late court  will  not  substitute  its  jud^jraent  for 
that  of  the  judge  who  saw  the  witnesses  and 
could  form  a  first-hand  opinion  of  their  credibil- 
ity. 

[EA.  Note. — For  other  cases,  see  Am>eal  and 

Error,  Cent.  Dig.  S§  3983-39S8.] 

5.  Appeal  and  Ebror  «=>116{)(G)— "Vebdiot 
OR  Otiieb  Decision  Aoainst  Law." 

Tbe  trial  of  a  matter  to  the  court  without 
a  jury,  resulting  in  findings  of  fact  warranted 
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hj  evidence,  concluaions  of  law  based  npoa  Sod* 
ings.  and  a  judsmeDt  foltowins  both,  doea  not 
present  "a  venlict  or  other  decision  which  is 
■mainst  law,"  for  which  reversal  is  authorized  by 
Rev.  Codes,  S  6794. 

[Ed.  Note.--Por  other  oases,  see  Appeal  and 
Error,  Cent  Di?.  {  4536.] 

Appeal  from  District  Court.  Silver  Bow 
County;  Geo.  B,  Winston,  Judge. 

In  the  matter  of  the  estate  of  Joseph  P. 
Riley,  deceased.  From  an  order  of  the  dis- 
trict court  adjudf^ng  tbaf  she  Is  not  the  wid- 
ow of  Joseph  P.  Riley,  and  ordering  that  let- 
ters of  administration  issue  to  Mary  F.  Mou- 
at,  Emma  Rlley  appeals.  AfQrmed. 

Edwin  M.  Lamb,  of  Butte,  and  W.  A.  Pen- 
nington, of  Roundup,  for  appellant.  Canning 
&  Gea^D,  of  Butte,  and  E.  P.  Rlley,  for  re- 
spondent. 

SANNER.  J.  Joseph  P.  Riley,  of  Butte, 
died  leaving  some  estate  but  no  will.  His 
sister,  Mary  P.  Mouat,  filed.  In  the  district 
court  of  Silver  Bow  county,  her  petition  for 
letters  of  administration  of  his  estate,  alleg- 
ing, lunong  other  things,  that  she  and  Mervln 
Blley,  his  minor  son.  are  his  heirs  at  law.  A 
few  days  later  Emma  Blley,  alleging  herself 
to  be  the  widow  of  Joseph  P.  Rlley,  filed  a 
ake  petition,  together  with  written  objec- 
tions to  the  appointment  of  Mrs.  Mouat 
Upon  these  representations  the  matter  was 
brought  on  for  bearing,  which  hearing  re- 
sulted in  an  order  granting  the  i>etltloii  of 
Emma  Rlley  and  dlrecUng  the  issiunoe  of 
letters  to  her.  Thereupon  Mrs.  Monat  mov- 
ed for  a  new  trial,  aria  this  motion  was 
heard  and  granted.  The  retrial  was  had, 
and  Its  result  was  to  adjudge  that  Emma 
Rlley  Is  not  the  widow  of  Joseph  P.  Rlley, 
deceased,  and  to  order  that  letters  of  admin- 
istration issue  to  Mrs.  Mouat  From  this 
order  Emma  Rlley  appeals. 

A  reversal  Is  sought  upon  these  grounds: 
That  error  occurred  In  granting  a  new  trial ; 
that  the  a'dJndlcatlMi  appealed  from  is  in- 
valid because  the  court  had  no  Jurisdiction 
of  the  subject-matter  after  the  order  grant- 
ing a  new  trial  was  made';  that  the  adjudica- 
tion is  not  warranted  by  the  evidence  pre- 
sented; that  the  adjudication  Is  against  law. 

[1]  1.  It  will  suffice  to  answer  the  first  of 
these  to  say  that,  If  the  granting  of  the  new 
trial  be  viewed  ns  error  within  Jurisdiction, 
it  cannot  avail  the  appellant  now ;  her  rem- 
edy, which  she  failed  to  pursue,  was  by  ap- 
peal from  the  order. 

[2]  2.  The  contention  that  the  court  had 
no  Jurisdiction  Is  based  ui)on  the  assertion 
that  there  was  no  pleading  of  any  kind  filed 
as  against  the  appellant's  application  for 
letters;  therefore  there  was  no  Issue  of  fact 
properly  raised  to  be  retried,  and  a  new  trial 


was  not  allowable  under  the  decisions  of 
this  court  in  Re  Antonloll's  Estate.  43 
Mont.  219,  111  Pac.  1033,  and  State  ex  rel. 
Culbertson  Ferry  Co.  v.  District  Court,  49 
Mont.  505,  144  Pac  150.  The  appellant  Is 
not  in  position  to  urge  this,  because  the  rec- 

I  ord  shows  that  she  participated  in  the  new 
trial  proceeding,  failed  to  appeal  from  the 
order  granting  a  new  trial,  and  failed  to 
mahe  In  the  court  below  any  appropriate  ob- 

:  jeetlon  to  the  Jurisdiction  over  the  proceed- 
ings following  the  oi'der.  Jurisdiction  In  all 
matters  of  probate  is  vested  In  the  district 
court  by  law  (Rev.  Codes,  S  6275),  and  the 
appellant's  conduct  was  tantamount  to  a 
voluntary  appearance  and  waiver,  so  far  as 
she  was  concerned,  of  the  question  of  Juris- 
diction In  the  particular  Instance.  In  re 
Graye,  36  Mont.  394,  93  Pac.  266;  In  re 
Blackfeather's  Estate  (Obi.)  153  Pac.  839. 

[3, 4]  3.  No  valuable  purpose  would  be 
served  by  canvassing  the  evidence- at  length. 
The  appellant  and  Joseph  P.  Rlley  were  nev- 
er Joined  by  any  ceremonial  marriage ;  their 
relations  began  when  Rlley  had  a  living  wife, 
and  were  therefore  clandestine,  and  of  no 
force  as  a  public  assumption  of  the  marriage 
relation;  there  was  testimony  from  whldi 
the  court  could  have  concluded  that,  after 
the  death  of  Mrs.  Riley,  the  appellant  and 
Joseph  P.  Rlley  did  mutually  and  publicly 
assume  the  marriage  relation,  and  there  was 
testimony  suffidently  contradictory  to  enable 
the  court  to  say  that  they  ^d  not  within  the 
decisions  of  this  court  in  O'Malley  v.  0*Mai- 
ley.  46  Mont  549,  129  Paa  501,  Ann.  Gas. 
1914B,  6^  and  In  re  Huston's  Estate^  4S 
Mont  S24,  130  Pac.  458.  Sudi  being  the  Ot- 
nation,  we  may  not  Interfere  and  substitute 
our  Judgment  for  that  of  the  Judge  who  saw 
the  witnesses  and  could  form  a  first-hand 
opinion  of  their  cre'dlblllty;  but  we  must 
hold  that  the  evidence  was  suffldent 

[S]  4.  Counsel  for  appellant  does  not  indi- 
cate wherein  the  adjudication  is  "against 
law,"  other  than  as  involved  In  the  proposi- 
tions above  considered.  In  the  statute  that 
phrase  has  a  specific  application  as  specify- 
ing one  of  the  grounds  for  a  new  trial  (Rev. 
Codes,  i  6704),  reviewable  only  oa  appeal 
from  an  order  denying  a  new  trial.  Certain 
it  Is  that  the  trial  of  a  matter  to  the  court 
without  a  Jury,  resulting  la  findings  of  fact 
warranted  by  the  evidence,  conclusions  of 
law  based  upon  the  findings,  an'd  a  Judgment 
following  both,  presents  no  example  of  "a 
verdict  or  other  dedsion"  which  is  "against 
law." 

The  order  appealed  from  la  affirmed. 

Affirmed. 

BRANTLY,  O.  J.,  and  HOLLOWAX,  3^ 
concur. 
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STATE  V.  TUFFS.   (No.  8927.) 
(Snprcmo  Court  of  Montana.  June  IS,  1817.) 

1.  Sales  Saix  DisrinoinsHBD  fbou 

Agency. 

Where  contract  provides  that  consisne*  siian 
pay  for  all  goods  delivered  to  bim,  whether  sold 
and  delivered  to  his  customers  or  not,  and  that 
he  may  sell  or  otherwise  dispose  ot  them  to  whom 
he  will  and  at  whatever  price  he  will,  the  traoH- 
action  is  0  sale  whatever  temi  u  applied  to  it 
b;  the  partiea 

[Ed.  Note.— For  other  eaaea,  aee  Sales,  Geut 
Dig.  »  18,  10.1 

2.  Sales  ^=)7— Salb  DisTiNOUisnED  fbom 
AoENCY— "Del  Ceedere  Aoeeement." 

If  title  to  goods  remains  in  the  consignor 
and  undelivered  goods  are  to  be  retnmed  to  it. 
the  traasaction  is  one  of  agency  and  not  a  sale. 
Uiough  the  consignee  may  be  responsible  for 
payment  of  the  price  of  goods  delivered  to  cus- 
tomers, sucb  relationship  being  substantially 
that  of  principal  and  agent  to  sell  upon  a  del 
credere  commission ;  the  legal  effect  of  a  del 
credere  agreement  is  that  the  agent  for  a  con- 
sideration, when  be  sells  the  goods  of  bis  prin- 
cipal, becomes  bound  to  pay  the  price  at  all 
events. 

TKil.  N<i'-o— For  other  cases,  see  Sales,  Cent. 
l>ig.  H  10,  17. 

Kor  other  definitions,  see  Words  and  Phrases, 
Del  Credere.] 

3.  Pbincipal  and  Aoent  «=360— Aobeement 
Securikq  PBinciPAL  Aoainst  Loss. 

It  is  competent  for  a  principal  and  bis  agent 
to  agree  that  the  principal  shall  be  secured 
against  loss  on  account  of  sales  to  irresponsi- 
ble parties  or  on  account  of  mistakes  and  dis- 
honesty of  the  agent. 

[Ed.  Xote.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  05.1 

4.  Principal  and  Aoent  <&=9l4(l)— Exist- 
ence OF  Relationship— Necbbbitt  of  Ad- 

TBOBITT  to  InCDB  OBLIOATION. 
It  is  not  essential  to  the  existence  of  the 
relationship  of  principal  and  agent  that  the 
agent  have  authority  to  incur  obligations  in  the 
principal's  name,  in  view  of  Rev.  Codes,  S  5430, 
providing  that  an  agent  has  such  authority  as 
the  principal  actually  or  ostensibly  confers  upon 
him. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cent  Dig.  {  26.] 

5.  Haweebs  AND  Peddlebs  ^3(7)— Viola- 
tion OF  License  Law— Sale  bt  Obder — 
"Itinkbant  Ven deb"— "Aoent." 

Defendant,  who  took  orders  for  which  he 
recehed  commissions,  and  later  delivered  goods 
received  by  him  from  a  company  having  a  regu- 
lar place  of  business,  where  title  to  tne  goods 
remained  in  the  company  until  delivery  was 
made  to  its  customers,  the  company  fixing  the 

firicea  and  defendant's  interest  extending  no 
arther  than  to  bis  commission  upon  sales,  and 
he  being  obliged  to  advance  the  price  upon  re- 
ceipt of  the  goods,  was  not  an  "itinerant  ven- 
der' within  meaning  of  Laws  1011,  c.  110,  §  1, 
requiring  a  license  from  such  persons  and  defin- 
ing an  Itinerant  vender  as  "every  person  wbo 
personally  solicits  orders  for  the  future  deliv* 
ery  of  any  goods,  wares  or  merchandise,  either 
by  or  without  sample,  including  peddlers  and 
hawkers,"  but  defendant  came  within  the  ex- 
ception provided  by  that  section  to  "the  repre- 
scutntive  of  any  corporation  doing  business  at  a 
fixed  {liace  of  business  and  taking  ordem  for  the 
future  delivery  of  any  goods,  wares  or  mor- 
cliandise  kept  at  or  in  conneetion  with  and 
tiniidU-d  tlinmgh  such  fixed  place  of  business, 
nivl  defendant  was  an  "agent,"  defined  by  Rev. 


Codes,  S  5413,  as  "one  who  represents  another 
called  the  principal  in  dealing  with  third  per- 
sona." 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  }  4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seoimd  Series,  Itinerant  Vender; 
Agent] 

0.  Hawkebs   and  Peddlebs  ^=34(1) — Con- 
stbuction  of  Ijcensb  Statute— Extension 

BT  IUPLICATION. 
Laws  1911,  c  110.  providing  for  licenning 
of  itinerant  venders,  being  penal  in  character, 
is  not  to  be  extended  by  implication,  and  in 
order  to  subject  a  person  to  penalty  therein  pro- 
vided, it  must  appear  clearly  uiat  his  acts  were 
Within  the  letter  as  well  as  the  spirit  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  $  7.1 

Appeal  from  IDIstrict  Court,  RavalU  Coun- 
ty ;  R.  Lee  McCullocli,  Judge. 

F.  A.  Tuffs  was  conrlcted  ot  violatliig  Laws 
1911,  C.  110.  relating  to  Itinerant  venders, 
and  appeals.  Reversed  and  remanded,  with 
directions  to  discharge  defendant. 

'J.  D.  Taylor,  of  Hamilton,  for  oppellant. 
E.  C.  Kurtz,  of  IlamUtOQ.  S.  C.  Ford,  of 
Helena,  and  Frank  Woody,  of  Butte,  for  tlie 
State. 

HOLLOWAT,  J.  This  cause  was  submitted 
upon  an  agreed  statement  of  facts.  The  de- 
fendant was  found  guilty,  and  appealed  from 
the  judgment  and  from  an  order  denying  him 
a  new  triaL 

The  prosecution  was  conducted  under  chap- 
ter 110.  Laws  of  1911.  Section  1  of  the  act 
defines  an  Itinerant  vender,  and  that  defini- 
tion, so  far  as  applicable  here,  follows : 

"Every  person  who  personally  solicits  orders 
for  the  future  delivery  of  an^-  goods,  wares  or 
mercbandise,  either  by  or  without  sample,  in- 
cluding peddlers  and  hawkers,  is  an  itinerant 
vender  within  the  meaning  of  this  act :  Provid- 
ed, however,  that  this  section  shall  not  apply 

•  *    •   to  *    •    •   the  representative  of  any 

*  *  *  corporation,  doing  business  at  a  fixed 
place  of  business,  and  taking  orders  for  the  fu- 
ture delivery  of  any  goods,  wares  or  merchan- 
dise, kept  at  or  in  eonnectton  with  and  handled 
through  such  fixed  place  of  basiness." 

The  acts  of  the  defendant  bring  talm  with- 
in the  inhibition  ot  the  statute  unless  be  be- 
longs to  the  class  mentioned  In  the  proviso, 
and  the  only  question  presented  for  solution 
Is:  Was  the  defendant  the  representative  of 
a  corporation  doing  business  at  a  fixed  place 
of  business,  and  taking  orders  for  the  future 
delivery  of  goods  kept  by  such  corporation 
In  connection  with  and  handled  through  Its 
fixed  place  of  business?  If  he  was  such  rep- 
resentative, the  statute  does  not  apply  to  him. 
If  he  was  not,  he  was  reijulred  to  procure  a 
license,  and  his  failure  to  do  so  subjected 
him  to  tlie  penalty  prescribed  by  the  statute. 

The  question  for  solution  seeuis  to  be  an- 
swered by  the  agreed  statement  of  facts  It- 
self. It  was  agreed  in  the  wurt  below  as  fol- 
lows: (1)  The  Grand  lUiion  Tea  Company  Is 
a  corporation  engnged  in  mercantile  businesi^ 
in  this  state,  with  a  fixed  pl.ic-e  of  business 
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In  BeleDa.  Ql)  Defmdant  vaa  In  tbe  employ 
of  the  company,  aolldting  taien  from  vari- 
ons  perBons  in  RaralU  county  "for  said 
Grand  Union  Tea  Company"  for  coITee,  tea, 
and  spiceg  kept  by  tbe  company  at  Its  store 
in  Helena.  (3>  Tbe  orders,  when  taken,  were 
sent  by  mall  to  tbe  company  at  Helena,  and 
by  It  tilled,  and  the  goods  then  shipped  to 
the  company's  order  to  Hamilton,  In  care  of 
the  defendant  A  draft  accompanied  the  bill 
of  lading,  and  the  carrier  was  Instructed  to 
deliver  the  goods  to  defendant  upon  receiv- 
ing payment  of  the  draft  (4)  L'imh  rec^pt  of 
the  goods,  defendant  then  delivered  them  "to 
tbe  various  customers  iit  said  Grand  Union 
Tea  Company  who  had  prevlonsly  ordered  tbe 
same."  "That  all  the  goods  delivered  by  Mr. 
Tuffs  were  previously  ordered  from  the 
Grand  Union  Tea  Company  by  the  various 
customers  to  whom  delivery  was  made."  (5) 
Tbe  orders  taken  were  not  signed  by  the  cus- 
tomers, and  the  names  of  the  customers  were 
not  known  to  tbe  company,  but  were  kept  by 
defendant  subject  to  Inspection  by  the  com- 
pany. (6)  Tbe  company  looks  to  the  defend- 
ant for  tbe  price  of  the  goods  so  shipped  by 
it,  except  sucb  portions  as  are  not  delivered. 
These  to  be  returned  to  the  company.  (7) 
The  defendant  traveled  about  In  a  vehicle, 
soliciting  the  orders,  but  no  goods  were  sold 
by  him  from  bis  vehicle,  and  tbe  only  goods 
delivered  by  htm  were  sucb  as  had  previ- 
ously been  ordered,  and  each  individual  or^ 
der  filled  by  the  company  from  its  stock  kept 
in  Helena. 

It  Is  made  plain  by  this  agreed  statement 
that  tbe  Grand  Union  Tea  Company  is  en- 
gaged In  mercantile  pursuits  at  a  fixed  place 
of  business  In  this  state,  and  that  tbe  de- 
fendant was  in  Its  employ  In  soliciting  orders 
for  goods  kept  by  the  company  in  stock  at 
its  Helena  store.  He  solicited  orders,  not  for 
himself,  but  "for  said  Grand  Union  Tea 
Company."  Each  order  was  filled  separately 
by  tbe  company  from  its  stock  In  Helena, 
and  the  orders  thus  filled  were  delivered, 
not  to  the  defendant's  customers,  but  "to 
tbe  various  customers  of  said  Grand  Union 
Tea  Company  .who  had  previously  ordered 
the  same."  As  If  to  make  this  fact  more 
emphatic,  the  statement  Is  repeated  in  sub- 
stance : 

"AU  the  goods  delivered  by  Mr.  Tuffs  were 
previously  ordered  from  the  Grand  Union  Tea 
Company  by  the  various  customers  to  whom  de- 
livery was  made." 

Goods  previously  ordered  by  a  customer, 
but  for  any  reason  not  delivered  to  him,  are 
returned  to  the  company.  These  provisions 
seem  to  leave  no  doubt  that  the  goods  belong 
to  the  company  until  delivery  Is  made  to  the 
customer,  and  that  in  solldting  the  orders 
and  making  deliveries  the  defendant  acted  as 
the  representative  of  the  company ;  and  this 
position  is  fortified  by  reference  to  defend- 
ant's contract  of  employment  which  is  made 
a  part  of  the  agreement.  That  ccmtract  des- 
ignates tlie  company  "employer'*  and  tbe  de- 


fHidant  "Balesmau,**  and  provides:  The 
Grand  Union  Tea  Company  agrees:  (1)  To 
pay  to  the  salesman  for  hJs  services  26  per 
cent  mi  sales  of  baking  powder ;  20  per  crat 
on  tea,  sptces.  extracts,  and  sundries,  and 
16  per  cent,  <ni  ccrfBee  and  soap.  @)  To  tar- 
nish  a  wagon  and  harness  for  tbe  conduct  of 
the  business.  ^  To  pay  tKigbt  ■  on  ship- 
ments of  goods.  The  saleuttsn  agrees:  (1) 
Not  to  sell  or  exchange  fixtnies  or  equipment 
supplied  by  the  employer,  without  anthority 
In  writing.  0!)  Not  to  incnr  any  obligations 
in  the  name  of  the  ^ployer.  ^  Not  to 
make  repairs  on  equipment  until  first  anthor- 
ized  by  tbe  employer.  (4)  Not  to  buy  the 
route  of  another  salesman  nor  sell  bis  own 
route.  (5)  Not  to  sell  any  goods  except  ttiose 
belonging  to  tbe  company.  Thus  far  the  coa- 
tract  appears  to  be  one  of  osency.  **An  agent 
Is  one  who  r^resoits  another,  called  the 
principal,  in  dealings  with  third  persou' 
Section  6413,  Rev.  Codes. 

[1, 2]  There  are,  however,  cotaln  other 
provisions  whit^  at  first  blush  seem  to  in- 
volve the  tranaactlcm,  as  betwera  tbe  onploy- 
er  and  the  salesman.  In  doubt  The  prori- 
rion  tbat  Oie  salesman  shall  pay  tor  the  goods 
upon  tbrir  delivery  to  blm,  If  standing  alone, 
would  seem  to  indicate  Uiat  an  absolote  sale 
was  contemplated,  and  that  title  to  the  goods 
passed  to  the  salesman  before  they  were  de> 
Uvered  by  blm  to  tbe  costomers.  In  eases 
arising  from  tba  consignment  of  goods  under 
special  COTitract,  it  Is  often  difficult  to  distin- 
guish iKtween  a  sale  absolute  and  a  contract 
of  agency.  Because  of  the  mixed  motives  at 
the  partlee  and  the  artless  «  artful  framing 
of  the  contract  It  freqn^itly  contains  provi- 
sions diaraeterlstlc  of  eadi.  If  the  contract 
provides  that  the  consignee  shall  pay  for  all 
goods  delivered,  to  him,  whether  tliey  ore  sold 
and  dellv««d  to  the  customers  or  not,  and 
that  he  may  sell  or  otherwise  dispose  of 
tbem  to  whom  he  will  and  at  whatever  price 
he  will,  the  transaction  Is  a  sale,  whatever 
term  may  be  applied  by  the  parties  to  de* 
scribe  it  On  the  other  hand,  if  title  to  the 
goods  remains  In  the  consignor  and  nndellver- 
ed  goods  are  to  be  returned  to  It  the  trans- 
action Is  one  of  agency,  even  though  the  con- 
signee may  be  held  responsible  for  the  pay- 
ment of  the  purdhase  price  of  the  goods  de- 
livered to  the  customers.  81  Cyc.  1200,  120L 
The  relationship  is  substantially  that  of  prin- 
cipal and  agent  to  sell  up<Hi  a  del  credere 
commission.  In  Leverick  v.  Helgs,  1  Cow. 
(N.  Y.)  645,  it  is  said  that  the  legal  effect 
of  a  del  credere  agreement  is  that  the 
agent,  for  a  consideration,  whea  he  sells  the 
goods  of  his  principal,  becomes  bound  to  pay 
tbe  price  at  all  events.  2  Mecbem  on  Agm- 
cy,  sec.  2534. 

[3,  4]  It  Is  competent  for  a  principal  and 
his  agent  to  agree  that  the  principal  ^all  be 
secured  against  loss  on  account  of  sales  to 
Irresponsible  parties  or  on  account  of  the 
mistakes  or  dishonesty  of  the  agesit  It  is  not 
essential  to  the  existence  at  the  rdatloosblp 
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of  principal  and  agent  that  the  a^ent  be 
clottied  with  authority  to  Incur  obligations  In 
the  name  of  the  principal.  "An  agent  hae 
such  antborlty  as  the  principal,  actually  or 
ostensibly  confers  up<ai  him."  Section  &430. 
Rev.  Codes. 

[5]  Though  It  Is  extremely  difficult  to  rec- 
oncile some  of  the  confllcUng  averments 
which  appear  In  the  agreed  etatement  (In- 
cluding the  contract),  we  are  led  to  the  con- 
clusion, from  a  consideration  of  all  the  pro- 
visions, that  title  to  the  goods  remained  In 
the  Grand  Union  Tea  Company  until  delivery 
was  made  to  its  customers ;  that  the  com- 
pany fixed  the  prices  at  which  the  goods 
Tvere  sold;  that  defendant/s  Interest  ex- 
tended no  further  than  his  cmnmlsslon  upon 
the  sales  made  by  him ;  and  that  the  obli- 
gation Imposed  upon  him  to  advance  the 
price  upon  receipt  of  the  goods  was  Intend- 
ed raertly  to  relieve  the  company  from  possi- 
ble loss.  Grand  Union  Tea  Ca  t.  Bvans  (D. 
C.)  216  E^.  791. 

[I]  The  statute  under  whldi  the  prosecu- 
tion Is  conducted  Is  penal  in  <diar&rter,  and 
its  provIsl<HMi  are  not  to  be  extended  by  Im- 
plication. In  re  WIsner,  36  Mont  298,  92 
Pat  958.  In  order  to  subject  this  awwllant 
to  the  penalty  of  the  statute.  It  must  appear 
clearly  that  his  acts  were  within  the  letter 
aa  well  as  the  spirit  of  the  act  McLaughlin 
V.  Baxdsen,  50  Mont  177,  145  Pac.  954.  We 
think  It  cannot  be  said  that  this  appellant  Is 
an  Itinerant  vender  T\'ItMn  the  meaning  of 
the  statnte  in  question. 

Cases  not  directly  In  point  but  Illustrating 
In  a  measure  the  views  herein  expressed,  are 
State  V.  Wells,  69  N.  H.  424,  45  Atl.  143,  48 
L.  R,  A.  99:  State  t.  Brlstow,  131  Iowa,  664, 
109  N.  W.  199. 

mie  Judgment  and  order  are  reveived,  and 
the  cause  Is  remanded,  with  direction  to  dl»^ 
charge  the  defendant. 

Beveraed  and  remanded. 

BtRANTIiT,  O:  J.,  and  SANNOB,  oon- 
cnr. 


(34  Mont  U) 

BKUNSWICK-BALKE-COIjLENDBR  CO.  T. 
HIGGINS.   (No.  3781.) 

{Supreme  Court  of  Montana.  Jane  18,  1917.) 

1.  PLKpGES  «=»1— NATUBB  OF  "PlEPQE." 

To  create  a  contract  of  pledge,  there  must 
be  a  delivery  of  personal  property  by  the  owner 
to  the  pledgee  under  an  agreement  th&t  the  lat- 
ter flhall  bold  it  as  security  for  the  payment  of 
a  debt  or  the  performance  of  some  obligation, 
in  view  of  Rev.  Codes,  j  5774,  providing  that 
a  pledge  is  a  deposit  of  personal  property  by 
way  of  security  for  the  performance  of  an- 
other's act,  and  section  5775.  providing  that 
every  contract  by  which  the  powession  of  per- 
sonal proTierty  is  transferred,  as  security  only, 
is  to  be  deemed  a  "pledge." 

[Ed.  Note.— For  other  caaeai  see  Pledges,  Coit 
Dig.  SS  1,  4.  6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pledge.] 


2.  Pl^DGES     <C=9l3  —  EOBU  —  NeCESSTTT  OF 

WarriNa. 

A  contract  of  plMge  need  not  be  in  writing, 
and  may  be  express  or  implied,  but  the  inten- 
tion of  the  parties  must  be  clenr.  in  order  to 
justify  enforcement  under  Rev.  Codes,  8  57l!'8, 
providing  ti\at,  when  performance  of  the  act  for 
which  a  pledge  is  given  is  due,  in  whole  or  in 
part,  the  pledgee  may  collect  what  is  due  to 
him  by  a  sale  of  property  pledged. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  5  21.] 

3.  Pledges  €=»4— CHAiACTER  of  Transac- 
tion. 

Where  purchaser  of  a  bowling  alley  surren- 
dered it  to  seller  and  landlord,  seller  agreeing 
to  sell  property  to  sntisfy  unpaid  purchase  price 
and  accrued  rent,  altliough  property  when  sold 
to  a  third  person  was  left  in  landlord's  building, 
landlord  could  not  bold  it  as  a  pledge,  since  it 
was  not  delivered  to  bim  as  security,  and  he  de- 
pended, not  npon  it,  but  upon  seller's  agreement 
to  pay  him  the  rent  from  proceeds  of  sale. 

[Ed.  Note.— Fbr  other  cases,  see  Pledges,  Cent 
Dig.  H  0-13,  30.] 

Appeal  from  District  Court,  Powell  Coun- 
ty ;  Geo.  B.  Winston,  Judge. 

Action  by  the  Brunswlck-Balke-CoUender 
Company  against  W.  I.  Higglns.  From  Judg- 
ment for  plaintiff  and  from  order  dcn^'Ing 
otew  trial,  defendant  appeals.  Affirmed. 

S.  P.  Wilson,  of  Deer  Lodge,  for  appellant 
W.  B.  Eeel^,  of  Deer  I>odge.  for  respondent 

BBANTLT,  O.  J.  Action  In  dalm  and  de- 
Uvery.  The  trial  was  by  the  court  without  a 
Jury.  Plaintiff  had  Judgment  Defendant 
has  appealed  from  the  Judgment  and  an  or^ 
der  denying  his  motion  for  a  new  trIaL  Xbe 
subject  of  the  oontroTer^y  is  the  right  to 
the  possesaton  of  propnty  described  In  the 
complaint  as  "two  bowling  alleys  conqilete 
with  equipment,  said  equipment  consisting 
of  bowling  pins,  bowling  balls,  electric  light 
fixtures,  bumpers,  score  boards,  floor  lumber, 
railings,  screws,  guttws,  and  other  pnverty 
appurtenant  to  the  soceessful  nse  of  said 
bowling  alleys." 

The  complaint  Is  in  the  nana!  fbna,  alleg- 
ing own«fihlp  by  plaintiff  and  its  right  to 
immediate  possession.  The  answer,  admit- 
ting the  general  ownership  of  the  property  in 
plaintlfff  put  in  Issue  the  r^ht  of  possesion. 
Ttie  evidence  does  not  presoit  any  substantial 
cwiflict  The  merit  of  the  appeals  therefore 
is  to  be  determined  by  a  solution  of  the  in- 
quiry whether,  upon  the  admitted  facts  ap* 
pearing  below,  the  defendant  was  entitled  to 
retain  possession  of  the  property  by  virtue 
of  a  lien  In  his  favor  arlsliig  out  of  an  agree- 
ment between  him  and  the  agents  of  plaintiff. 
The  facts  are  these: 

The  defendant  resides  In  Deer  Lodge, 
IV>well  county.  The  plaintiff,  a  Montana  eor< 
poraticn,  conducts  tn  the  city  of  Butte  the 
^u^ness  of  dealing  In  billiard  and  pool 
tables,  bowling  alleys,  and  other  similar 
goods.  On  March  9,  1912,  through  one  of 
Its  agents.  It  sold  under  a  omdltional  sale 
contract  the  property  described  In  the  com- 
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plaint  to  J.  J.  Arodt  at  Deer  Lodge.  The 
price  agr&ed  upon  was  $950,  of  which  S500 
was  to  1)8  paid  in  cash,  and  the  balance  in  ten 
equal  monthly  Installments,  with  Interest. 
The  contract  was  in  writing  and  filed  with 
the  county  clerk,  as  required  by  the  statute 
(Laws  1911,  c.  52,  p.  88).  The  property  was 
iDStalled  Im  a  building  owned  by  the  defend-' 
ant,  then  held  under  a  lease  by  Arndt  for  the 
purpose  of  conducting  a  bowling  alley,  at  a 
monthly  rental  of  $30.  Arndt  thereafter 
made  payments  upon  the  balance  of  the  pur- 
chase price  until  It  had  been  reduced  to  $275. 
The  business  not  proving  proiitable,  he  had 
fallen  In  arrear  In  the  payment  of  rent  for 
the  building  to  the  amount  of  $125.  Early  In 
1913  he  surrendered  the  building  to  defend- 
ant, leaving  the  property  therein  as  It  was 
originally  installed.  This  was  the  condition 
of  affairs  on  May  16,  1913.  In  the  meantime 
the  defendant,  not  knowing  that  plalntiCC  held 
the  title,  was  about  to  attach  the  property  to 
enforce  payments  of  the  arrears  of  rent.  The 
plaintiff  did  not  desire  to  have  the  property 
taken  from  the  building  which  would  be  the 
result  If  proceedings  were  begun.  In  con- 
junction with  the  defendant,  it  obtained  the 
consent  of  Arndt  to  sell  it  upon  such  terms  as 
would  ^able  It  to  realize  an  amount  suf- 
fldent  to  discharge  the  balance  of  the  pur- 
chase price,  and  also  the  arrears  of  rent 
due  defendant  Through  D.  J.  Harrington, 
a  salesman,  on  the  date  last  mentioned,  It 
effected  a  sale  to  George  Gallagher  and 
Walter  Hamack,  who  undertook  to  conduct 
a  bowling  alley  In  the  same  building  under 
the  firm  name  of  Gallagher  &  Harnack.  The 
price  agreed  upon  was  $400,  of  which  $50 
was  to  be  paid  in  cash  and  the  balance  in  ten 
equal  monthly  installments,  with  interest; 
the  contract  being  in  the  same  form  as  that 
made  with  Arndt  Gallagher  &  Hamack 
were  then  permitted  to  take  possession  of  the 
building  and  conduct  tho  busiiieiis.  Tbe  busi- 
ness proving  unprofitable,  they  defaulted  in 
their  payments  under  their  contract  with 
plaintiff  and  abandOQed  tbe  building,  leaving 
the  property  there.  The  sum  of  $400  was 
fixed  as  the  price  to  Gallagher  ft  Hamack 
to  corer  the  amounts  due  both  plaintiff 
and  the  defendant.  'Rds  was  so  fixed  be- 
cause the  defendant  objected  to  allowing  Gal- 
lagher &  Harnack  to  occupy  the  building 
and  to  continue  the  business  therein  unless 
the  agent  of  plaintiff  would  assume  for  it 
the  obligation  to  pay  the  rent  due  to  de- 
fendant from  ATndt.  There  Is  some  uncer- 
tainty in  the  evidence  as  to  whether  the 
negotiations  were  conducted  for  the  plain- 
tiff with  Arndt,  Gallagher  &  Harnack,  and 
the  defendant  by  Harrington,  tbe  salesman, 
or  by  James  M.  Reynolds,  who  was  then  the 
general  manager  of  plaintiff.  The  evidence 
as  a  whole,  however,  Justifies  the  inference 
that  they  were  conducted  by  Harrington,  and 
the  result  approved  and  confirmed  by  Reyn- 
uids.  The  following  excerpt  from  the  testl-  i 


mony  of  defendant  shows  what  the  result 
waa: 

"Mr.  Reynolds  and  I  vifldted  Mr.  Arndt  in 
regard  to  the  all^rs,  and  Mr.  Arndt  said  that  he 
could  make  no  further  payments  and  f w  as  to 
take  them  and  jeet  our  money  out  of  them  for 
the  BniQswick-Balke-ColIender  peuple  and  my- 
self, and  we  agreed  to  do  that  and  Mr.  Reynoldi 
agreed  to  do  that  Arndt  turned  them  over 
to  BeynoMs  and  myself,  Reypoids  acting  for  the 
Branswick-Ralke  people.  This  was  over  the 
shops,  in  the  boiler  diop,  1  imnk,  across  the 
river.  The  exact  date  I  cannot  remembo-,  but 
after  Mr.  Arndt  had  turned  the  building  ow 
to  me  and  I  bad  locked  It  Tbe  agreement  be- 
tween me  and  Mr.  Reynolds  was  that  he  would 
sell  those  alleys,  and  Mr.  Reynolds  for  tbe  ctmi- 
pany  was  to  retain  a  balance  that  was  due 
them  on  the  porchase  price,  and  I  was  to  get  my 
money  for  the  rent;  tbaO  was  tbe  agreement 
In  the  meantime  the  alleys  were  to  remain  in 
my  building.  And  he  did  not  want  them  taken 
up,  for  the  reason  that  be  thought  thev  would 
[be]  more  valuable  as  they  were;  that  he  could 
Beit  them  better  wbUe  they  were  down.  Thii 
never  was  paid  to  me,  nor  any  part  of  it-" 

In  another  place  In  hla  testimony  he  stated 
that  he  relinquished  his  purpose  to  enforce 
payment  of  the  rent  due  from  Arndt  by  at- 
tachment proceedings,  because  of  the  agree- 
ment by  Reynolds  to  protect  him  in  the  pay- 
m&kt  of  it  He  testified  In  effect  also  that 
he  was  to  receive  payment  at  once  from 
plaintiff,  and  that,  though  he  thereafter  made 
several  d«nands  by  letter  and  by  telephone, 
payment  wa'a  never  made  to  him  notwith- 
standing repeated  promises.  There  was  no 
agreonent  as  to  how  long  tbe  property  was 
to  remain  In  the  building,  nor  any  agree- 
ment that  Gallae^er  &  Hamack  were  to  hold 
the  property  for  the  benefit  of  defendant 
It  does  not  appear  distinctly  whether  Arndt 
was  released  from  his  obligation  to  pay  de- 
fendant For  present  purposes  It  may  be 
assumed  that  he  was. 

It  was  argued  by  counsel  that  though  the 
agreement  was  oral  and  informal,  it  created 
a  pledge  of  the  property  to  defendant  to  se- 
cure the  payment  of  the  rent  due  from  Arndt 
and  hence  that  defendant  was  entitled  to  re- 
tain possession  until  plaintiff  bad  made  or 
tendered  payment.  This  contentloa  Is  with- 
out foundation  In  the  facts. 

[1]  "Pledge  is  a  deposit  of  personal  prop- 
erty by  way  of  security  for  the  performance 
of  another's  act."  Rev.  Codes,  {  6774. 
"Every  contract  by  which  the  possession  of 
_personal  property  is  transferred,  as  security 
only,  is  to  be  deemed  a  pledge."  Section 
5775.  The  dements  here  made  essential  to 
the  creation  of  a  contract  of  pledge  are  (1) 
a  delivery  of  personal  property  by  the  own» 
to  the  pledgee  (2)  under  an  agreement  that 
tbe  latter  shall  hold  It  as  security  for  the 
payment  of  a  debt  or  the  performance  of  some 
obligation.  Averill  Machinery  Oo.  t.  Bain, 
60  Mont  512,  148  Pac  334. 

[2]  The  agreement  need  not  be  In  writing. 
31  Cyc.  796.  It  may  be  express  or  Implied, 
but  the  property  must  be  delivered  and  held 
in  possession  by  tbe  pledgee  as  security  to 
which  he  may  resort  in  order  to  Miforce  a 
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tllscUars"  of  tbe  debt  or  oblie&tinn  assnmed 
by  the  pledgor.  Rev.  Codes,  S  6788.  Wheth- 
er the  agreement  U  express  or  Implied,  the 
intention  of  tbe  parties  must  be  clear.  In 
other  words,  tbe  transfer  must  have  b^n 
made  wltb  the  Intention  by  both  parties  that 
tbe  property  Is  to  be  held  as  a  security.  In 
81  Cyc.  at  page  187,  the  elements  of  a  pledge 
are  stated  thus: 

"The  three  elements  necossnry  to  constitute 
a  contrnot  one  of  pledee  are:  (1)  The  possession 
of  the  pledped  property  must  pass  from  _the , 
pledfior  to  the  pledgee  or  to  some  one  for  him; ' 
(2)  the  legal  title  to  the  pleflped  property  mnst 
remain  in  the  plwlRor;  (3)  the  pledgee  must 
have  a  Hen  on  the  property  for  the  payment 
of  a  debt  or  performance  of  ao  obligation  due 
him  by  the  pledgee  or  some  other  person.  And 
every  contract  by  which  the  possession  of  per- 
sonal property  is  transferred  as  security  only  is 
to  be  deemed  a  pledpe.  But  the  agreement  thnt ' 
property  is  to  be  held  as  a  pledge  must  be 
nearly  expressed  or  implied,  and  a  mere  loose 
understandine,  or  statements  by  one  party  to 
which  the  other  does  not  assent,  are  not  suffi- 
cient to  constitute  a  contract  of  pledge." 

Mr.  Jones  In  bis  work  on  Collaterftl  Secnrt- 
ties  defines  a  pledge  thus: 

"A  pledge  may  be  defined  to  be  a  depAit  oP 
personal  property  as  security,  with  an  implied 

Eiwer  of  sale  upon  default."  Jonea  on  Col- 
teral  Securities  (3d  Ed.)  |  1. 
To  the  same  effect  Is  the  definition  by  Mr. 
Story  (Story  on  Bailments  r»th  Ed.]  S  286). 

[SI  Applying  these  deflntttons  to  the  agree- 
ment between  the  plaintiff  and  tbe  defendant 
and  the  disposition  of  the  property  In  pur- 
snance  of  It.  we  find  that  the  result  was  not 
a  pledge.  In  the  first  place,  though  at  tbe 
time  the  agreement  was  made  the  property 
was  technically  in  the  possession  of  the  de- 
fendant, It  was  delivered  to  Gallagher  &  Ilnr- 
nnck  when  they  h^n  to  occupy  the  build- 
ing, not  to  be  held  by  them  as  security  for  the 
defendant,  but  to  be  used  In  tbe  conduct  of 
their  own  business.  They  were  not  parties 
to  the  agreement  between  plalntlfC  and  defend- 
ant, and  so  for  as  ^ther  was  concerned  they 
were  at  liberty  at  any  time  to  pay  the  pur- 
chase price  and  remove  tbe  property.  Their 
possession  was  therefore  not  that  of  the  de- 
fendant, nor  was  it  held  for  him.  The  de- 
fendant having  expressly  agreed  that  the 
plaintiff  should  effect  a  sale  for  the  purpose 
of  realizing  enough  money  to  pay  the  balance 
dne  it  and  to  defendant,  the  conclusion  is 
necessary  that  tbe  plaintiff  had  the  right  to 
sell  and  deliver  possession  to  the  purctaaser 
as  it  did.  In  the  second  place,  according  to 
defendant's  own  testimony,  plaintiff  pnnnlsed 
to  pay  the  amount  dne  him  at  tbe  Ume  pos- 
session was  delivered  to  GaUagher  ft  Har- 
nack.  Thus  he  let  go  of  the  possession  open 
tbe  faith  of  this  promise, 'and  chose  to  look 
solely  to  it  for  tbe  amount  dne  him.  True, 
the  property  was  to  remain  in  the  building, 
but  the  stipulation  Uiat  the  plaintlfl  was  to 
effect  tbe  sale  and  retain  a  balance  of  the 
selling  price  to  pay  the  Aradt  rent  is  con- 
clnsiye  proof  that  the  secarlty  be  locked  to 
was  the  promise  of  plaintiff,  and  not  tbe 
property.  The  stipulation  that  the  property 


was  not  to  be  removed  was  dearly  for 
tbe  sole  benefit  of  tbe  plaintiff.  It  was 
the  consideration  upon  which  It  assumed  to 
become  boand  to  pay  the  Amdt  rent  When 
it  failed  to  make  payment,  defradant  becq/no 
entitled  only  to  bring  action  against  it  as 
for  a  breach  of  contract  to  pay  mon^. 

We  think  the  trial  court  reached  the  cor^ 
rect  conclusion. 

The  Judgment  and  ordw  are  therefore  af- 
firmed. 

Affirmed. 

SAXNEB  and  HOLLOWAT,  J3.,  concur. 


(100  Kan.  mi 
STATE  ex  rel  BRISTOW  et  al.  t. 
LANDON  et  aL   (No.  21053^ 

(Stt^«m«  Court  <tf  Kansas    May  12,  1!>17. 
Behearing  Denied  July  11.  1917.) 

(ByUahui  by  the  Court.) 

1.  Gab  «=»14(1)— Rates— Com  sent  or  Pubuo 
TjTiLiTiEa  Commission— Statute. 

The  receiver  of  the  Kansas  Natural  Gas 
Company  and  the  Olathe  Gas  Company  have  no 
rit;ht  to  change  the  rate,  schedule  of  charges, 
rules,  regulations  or  practice  pertaining  to  the 
supply  tA  natural  gu  to  the  patrons  the 
Olathe  Gaa  Company  without  the  consent  of  the 
Public  Utilities  Commiancm. 

[Ed.  Note.— For  other  cases,  see  Gas,  CenL 
Dig.  f  10.] 

2.  Masdamus  <5=»133  —  Public  Utilities 

COUIUBSION— CUANOa  OF  UaS  LCaTES. 
llie  suit  recently  decided  by  the  United 
States  District  Court  for  the  District  of  Kan- 
sas. 242  Fed.  658,  while  involving  among  other 
things  the  validity  of  the  contract  under  wh.ch 
the  Kansas  Natural  Gaa  Company  and  the 
Olathe  Gas  Company  have  tor  several  yvaxn 
been  supplying  the  customers  tA.  the  latter  com- 
pany, has  not  yet  resulted  in  any  decision  as 
to  tbe  validity  of  such  cwtract,  jurisdiction  hav- 
ing been  expressly  reserved  over  tbe  issues  in- 
volved which  are  not  covered  by  the  recent  de- 
ciaoo.  Btid,  that  a  writ  requiring  the  defend- 
ant companies  to  continue  according  to  the 
terms  of  the  contract  until  such  contract  be  duly 
and  legally  set  aside  or  superseded  will  issue 
unless  within  a  time  nam^  such  consent  to 
depart  from  the  terms  thereof  be  obt^ned  fnw 
the  Public  Utilities  Commission. 

[Bd.  Note.— For  other  cases,  sse  Mandamus. 

Cent.  Dig.  S  268.] 

S.  COMlfZBCi:  <t=»l(^IirrEB8TATE  CoiniEBCE— 

Sau  of  Natobal  Gas— Cohtbol  bt  Con- 

QBESS. 

Notwithstanding  the  decision  In  the  federal 
case  referred  to  touching  the  interstate  char- 
acter of  the  busneas  conducted  by  the  receiver, 
we  adhere  to  the  decision  in  State  ez  rel.  v. 
l^annelly.  06  Kan.  372,  192  Pac.  22,  that  when 
selling  natural  gas  to  consumers  thereof  In  this 
state  the  receiver  is  not  engaged  in  interstate 
CMnmerce. 

[Ed.  Note.— For  other  eases,  see  Commerce, 
Cent.  EHg.  I  8.] 

Original  mandamus  ^  the  state  of  Kansas, 
on  tbe  relation  of  Jos^h  U  Bristow  and 
others,  aa  tbe  Public  Utilities  Commission  of 
tbe  State  at  Kansas,  and  H.  O.  Caster,  aU 
tomey  for  the  Cfunmlsdon,  against  John  M. 
Landon,  recover  for  the  Kansas  Natural 
Gas  Company,  and  otherg.  Peremptorr  writ 
Issued  conditionally. 
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H.  O.  Caster  and  F.  S  Jackson,  botb  of 
Topeka,  for  plaintiffs.  Chester  I.  Long,  of 
Wichita,  Jno.  H.  Atwood,  of  Knnsos  City, 
Ma,  Stone  &  McDermott,  of  T(^>eka,  W.  F. 
Gutjirte,  of  Kansas  City.  Mo.,  T.  S.  Salathlel, 
of  Independence,  and  A.  M.  Cowan,  of  Wl<a»- 
Ua,  for  defendants. 

WEST.  J.  In  November.  lf)08,  the  Kansas 
Natural  Gas  Company  entered  Into  a  written 
contract  with  the  Olatbe  Gaa  Company  by 
the  terms  of  which  the  latter  as  agent  of  the 
former  was  to  supply  natural  gas  to  Its 
patrons  on  certain  terms,  a  portion  of  which 
gas  was  to  be  furnished  by  the  Natural  Gas 
Company  and  a  portion  by  the  local  com- 
pany. This  contract  was  considered  In  State 
ex  rel.  v.  Lltchfleld,  97  Kan.  SJVJ,  155  Pac. 
814,  in  which  It  was  ooserved  that  the  local 
company  was  operating  under  a  franchise  ^ 
granted  by  the  dty  authortxlng  a  charge  of 
2S  cents  a  thousand  feet  for  one  year  and 
thereafter  30  cents.  The  principal  question 
was  whethM-  the  dty  or  ttie  Utilities  Com- 
mission bad  control  of  the  rate,  and  It  was 
held  that  the  company  was  In  this  respect 
subject  to  the  jurisdiction  and  control  of 
the  Public  Utilities  Commlfwlon. 

September  22,  1916.  the  commission  brought 
this  action  In  mandamus  to  compel  the  two 
companies  to  continue  the  supply  and  distri- 
bution of  gas  according  to  the  terms  of  the 
contract  The  allegation  Is  that  the  defend- 
ant companies,  without  the  consent  of  the 
commission,  abandoned  the  contract  and  dis- 
continued operations  under  it.  and  thereupon 
It  was  propowd  that  the  Kansas  Natural  Gas 
Co.  or  Its  receiver  discontinue  Its  service  to 
the  distributing  company,  and  that  thereafter 
no  gas  would  be  delivered  to  It  by  the  receiv- 
er except  such  as  should  be  paid  for  at  18 
cents  a  thousand  at  the  gates  of  the  city, 
snbstltutlng  an  entirely  difTerent  service  reg- 
ulation and  practice  of  delivering  eas.  and 
that  the  local  company,  hud  unlawfully  con- 
sented to  the  changes  and  had  abandoned 
and  discontinued  the  former  service  to  the 
inhabitants  of  the  city  of  Olathe  and  the 
surrounding  community.  The  answer  of  the 
Olathe  Gas  Company  closes  a  series  of  al- 
legations with  a  denial  of  the  Jurisdiction  of 
the  Public  Utilities  Commission  over  its  af- 
fairs. 

The  receiver  of  the  Natural  Gas  Company 
In  his  return  challenges  the  jurisdiction  of 
this  court,  sets  up  that  there  was  a  prior 
suit  pending  In  the  United  States  IMstrlct 
Court  for  the  IMstrlct  of  Kansas  Involving 
the  matters  In  controversy  here,  and  especial- 
ly the  right  of  the  Natural  Gas  Company  to 
depart  from  the  rates  provided  In  the  con- 
tract already  referred  to,  asserting  that  the 
federal  court  has  assumed  and  Is  holding 
jurisdiction  over  all  these  matters,  and  as- 
serting that  by  his  submission  to  the  federal 
court  and  tils  denial  of  the  JurisdicUon  of 
tills  conrt  he  is  exerdaing  an  authority 


granted  him  by  the  United  States,  and  the 
Constitution  and  laws  thereof.  Further,  tliat 
he  had  served  notice  on  the  plaintiffs  herein 
and  all  other  defendants  in  the  case  In  federal 
court,  that  he  would  on  October  11.  1916,  ap- 
ply thereto  for  relief  and  file  a  supplemental 
bill,  a  copy  of  which,  marked  Exhibit  D,  was 
set  forth,  and  further  alleging  that  the  order 
already  made  by  the  federal  court  amounted 
to  a  judgment  of  a  court  of  competent  juris- 
diction to  frhich  this  court  must  give  full 
faith  and  credit.  This  supplemental  bill  ap- 
pears to  name  the  Olathe  Gas  Company  as  a 
defendant  but  no  prayer  for  relief  toucMng 
this  company  can  be  found  therein.  The 
order  of  the  federal  court  referred  to  was  to 
the  effect  that  it  had  not  been  deemed  neces- 
sary to  determine  the  validity  of  the  dty 
ordinances,  the  contrada  between  the  dties 
and  the  distributing  companies,  and  the  con- 
tracts between  distributing  companies  and 
the  Natural  Gas  Company,  and  the  duties  and 
obligations  of  the  recover  tbereundw,  but 
"that  this  conrt  reserves  Jurisdiction  of  the 
snbJeA-matter  of  this  appllcatl<m  for  an  In- 
junction, and  of  the  parties  thereto,  and 
reserves  Its  power  and  authority  to  add  to, 
take  from,  modify  or  supplement  the  Injune- 
tion  heret^  decreed,  or  any  other  provision 
of  this  decree,  at  any  time  during  the  pen- 
dency of  this  snlt." 

Two  questions  arise  for  det»mInation: 
One,  the  duty  of  the  defendant  companies 
and  the  corresponding  power  oi  the  Utilities 
Commission  touching  the  change  in  rates  or 
the  regulatlfm  or  practice  pertaining  to  the 
service  at  Olathe ;  the  other,  one  of  jurisdic- 
tion as  between  this  court  and  the  federal 
court 

[11  As  to  the  first  it  Is  clear  that  the  de- 
fendant companies  have  assumed  and  intend 
to  treat  the  former  contract  between  them 
as  abrogated,  thereby  working  a  material 
departure  from  the  former  rules  and  prac- 
tice In  the  motter  of  furnishing  natural  gas 
to  the  dtizens  of  Olathe,  and  In  the  ratra 
to  be  charged  therefor.  Section  20  of  the 
Public  Utilities  Act  (chapter  238  of  the 
I^ws  of  1911)  provides  that: 

"No  chance  Bhall  be  made  In  any  rate,  toU. 
charge  or  classification  or  schedtile  of  charges, 
joint  mtes.  or  in  any  mle  or  regulation  or  prac- 
tice pertsining  to  the  service  or  rates  of  any 
siicb  public  utility  or  common  carrier,  without 
the  consent  of  the  commission.   •  •  •  *• 

That  BO  marked  and  material  a  change 
In  the  rates,  rules,  regulations,  or  practices 
pertaining  to  the  service  or  rates  at  Olathe 
cannot  be  made  without  consent  of  the  com- 
mission is  settled  by  State  ex  rel.  v.  Postal- 
Telegraph  Co.,  96  Kan.  298, 160  Paa  544,  and 
City  of  Scammon  t.  Gas  Co..  98  Kan.  812, 
160  i»ac.  316. 

[2,  3]  As  to  the  seeming  or  asserted  con- 
flict of  jurisdiction  It  need  only  be  said  tliat 
as  to  all  questions  touching  the  validity  of 
the  contracts  Involved  in  the  salt  pending  in 
federal  court*  that  tribunal  lias  fnU  and 
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complete  jurisdiction.  While  by  Act  March  4. 
1913.  c  160,  37  Stat.  1013  (U.  S.  Comp.  St. 
1916,  I  1243),  Congress  has  proTlded  that 
when  a  suit  has  beeo  brought  Id  federal  court 
requiring  en  Interpretatlm  of  a  state  stat- 
ute, and  before  final  hearing  a  suit  shall  be 
tffought  In  a  state  court  harlng  Jurisdiction 
thereof  to  enforce  such  statute  or  order,  then 
upon  certain  conditions  the  proceeding  In 
the  federal  court  to  restrain  the  execution  of 
such  statute  or  order  shall  be  stayed  pend- 
ing the  final  determination  In  the  state  court, 
there  is  nothing  In  this  controversy  requiring 
recourse  to  that  statute.  In  the  recent  de- 
cision of  the  federal  case.  Judge  Booth  said: 

Turtber.  even  after  tbe  present  nut  had  been 
begUB  in  this  court  ttie  defendants  minbt  (at 
anr  time  before  finol  submission  upon  tbe  bear- 
ing for  the  preliminary  injunction)  by  proper 
procedure  under  section  260  of  tbe  Judicial 
Code  have  talien  action  In  the  state  court  by 
mandamas  or  otbenrise,  and  this  court,  upon  be- 
ing adviseil  of  saeh  action,  wouM  have  held  the 
present  suit  in  ab^ance;  but  no  such  course 
was  puraaed." 

The  decision  referred  to  expressly  reserves 
Jurisdiction  over  all  matters  not  covered 
thereby,  and  these  Include  the  validity  of  the 
contract  now  under  consideration. 

The  view  taken  of  the  Interstate  charac- 
ter of  the  business  of  furnishing  natural  gas 
to  Kansas  consumers  set  forth  In  the  deci- 
sion referred  to  has  the  effect  of  eliminating 
the  Public  Utilities  Commission  from  this 
controversy.  We  adhere,  however,,  to  the 
opinion  In  State  ex  rel.  t.  Flannelly,  96  Kan. 
372.  384.  888.  152  Pac.  22,  27.  wberetai  It  was 
said: 

"Granting  for  tbe  moment  that  the  sale  of 
natural  gas  under  the  circumstances  disclnsed 
la  interstate  commerce.  It  Is  not  national  in  its 
nature,  it  admits  of  no  •  •  •  uniform  sys- 
tem of  refojlation,  and  it  is  not  that  kind  of  in- 
terstate commerce  which  requires  exclusive  leg- 
islation by  Congress.  It  is  therefore  subject  to 
state  control  ontil  Congress  acts.  *  *  * 
Congress  has  not  acted  in  this  field,  except  to 
prohibit  unfair  methods  of  competition.  We 
bold,  therefore,  that  the  receivers  are  not  engsR- 
cd  in  interstate  commerce  whf>n  selling  natural 
gas  to  consumers  thereof  in  this  state. ' 

With  full  recognition  of  the  federal  court's 
Jurisdiction  as  Indicated,  It  is  ordered  that, 
unless  within  60  days  from  tbe  filing  hereof 
with  the  clerk  of  this  court  the  recniver  and 
the  Olflthe  Gas  Company  obtain  from  the 
Public  Utilities  Commission  consent  to  de- 
part from  the  rules,  rates,  and  regulations 
touching  the  supply  and  price  of  gas  to  the 
consumers  of  the  local  company  as  required 
by  the  former  contract  between  the  Kansas 
Natural  Gas  Company  and  the  Olathe  Gas 
Company,  a  peremptory  writ  Issue  requiring 
such  receiver  and  tbe  Olathe  Gas  Company 
to  continue  in  obedience  to  and  In  accordance 
with  the  terms  of  the  contract  until  such 
contract  be  duly  and  lawfully  set  aside  or 
soposeded.  AU  the  Justices  concurring,  ex- 
cept DAWSON,  J.,  who  did  not  sit 


(25  Wyo.  143) 
J.  W.  DENIO  MILLINQ  GO.  t.  MALIN. 
(No.  894.) 

(Supreme  Court  of  Wyoming.   June  27.  1917.) 

1.  Sales  ^=>410(1)— Evidence— Aduissibiit 

ITf. 

In  an  action  for  damages  for  breach  of  a 
contract  to  sell  flour,  evidence  that  t>eCore  each 
shipment  of  flour  made  under  the  contract,  the 
buyer  informed  the  seller  thnt  he  desiretl  a  car- 
load of  flour,  and  specified  the  number  of  sacks 
of  each  weight  he  desired,  and  that  his  instruc- 
tions were  complied  with,  and  that  prior  to  tbe 
expiration  of  the  time  for  tbe  delivery  of  -the 
balance  the  seller  requested  the  buyer  to  furnislh 
such  specifications,  which  he  ne^lecte<l  and  re- 
fused to  do,  and  that  tlie  defendant  was  ready 
and  willing  to  deliver  the  balance  of  tlie  flour 
upon  receipt  of  such  specifications,  hel4  com- 
petent 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  8  1171.J 

2.  Evidence  «=»441(9)— Pabol  Bvidehcs  — 
adh18s1b1utt. 

In  an  actioo  for  damages  for  breach  of  a 
contract  for  the  sale  of  flour,  which  provided, 
"Time  of  shipment  one  (1)  car  at  a  time— last 
car  to  be  shipped  on  or  before  Feb.  1st.  1915," 
the  price  depending  on  tbe  size  of  the  sacks',  evi- 
dence that  prior  to  each  shipment  under  the 
contract  the  buyer  had  informed  defendant  of 
his  desires,  and  that  he  neglected  and  refused  to 
do  so  with  regard  to  the  balance  of  the  order, 
did  not  vary  tbe  terms  of  tbe  writing. 

{Ed.  Note.— For  othor  cases,  see  XMdsnoet 
Gent  Dig.  i  1792.] 

3.  CONTBACTS  «»169  —  CONSTBDCTIOH— LAH- 
GUAOE. 

If  the  language  of  a  written  contract  fs  sus- 
ceptible of  two  constructions,  tbe  court  will 
take  into  consideration  the  situation  of  tbe  par- 
ties and  tbe  surrounding  circumstMUces  at  the 
time  the  contract  was  entered  into  in  order-  ' 
to  arrive  at  tbe  true  intent  of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  762.] 

4.  Contracts  «=»  170(1)— Co nstbdotioii—Iw- 

TBBPBB1ATI0N  BY  TUB  pABTlES. 
It  is  to  be  presumed  that  parties  to  a  con- 
tract know  what  is  meant  by  its  terms,  and 
whatever  is  done  by  tbe  parties  during  the  pe- 
riod of  performance  of  the  contract  is  done 
under  its  terms  as  they  understood  and  intended 
it  since  parties  are  far  less  liable  to  have  been 
mistaken  as  to  the  ineaning  of  their  contract 
during  tbe  period  while  harmonious  and  practi- 
cal construction  reflects  that  intentinn  than 
when  subsequent  dillerencea  bare  impelletl  them 
to  resort  to  law,  and  one  seeks  a  construction  at 
variance  with  the  practical  construction  they 
have  placed  upon  it 

[Ed.  Note.— For  other  eases,  see  Contracts. 
Cent.  Dig.  {  7&3.1 

5.  Sales  *=»4*V7— Contracts— Bee ach. 

Where  contract  for  the  sale  of  flour  provid- 
ed, "Time  of  shipment  one  (1>  car  at  a  time — last 
car  to  be  shipried  on  or  before  I'eb.  1st.  1*J15," 
and  "Flour  2.30,  2/4S.  2.25,  1/1)8."  if  it  be 
established  in  evidence  tlLit  the  plsintiH  before 
each  shipment  made  under  the  contract  inform- 
ed the  defendant  that  he  desired  a  carload  of 
flour,  and  siiifificd  tbe  number  of  sacks  of  each 
weisht  he  desired,  and  that  aa  to  the  Hour  not 
delivered,  be  neglected  and  refused  to  give  such 
specifications,  he  would  out  be  entitled  to  recov- 
er, since  tbe  fault  was  that  of  plaintiff  in  his 
failure  to  give  the  shipping  directions. 

[Ed.  Note.-— For  other  cases,  see  Sales.  Cent 
Dig.  I  1159.] 
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6.  CORT&ACTS  COITSTftVCnON— INTEB- 
PBETATION  BY  TllE  PABTIES. 

As  a  rule  cootrncts  nrc  to  be  coDstmed,  and 
tbeir  validity  and  effect  determined  according 
to  the  low  of  the  state  where  they  are  made, 
except  where  the  contract  is  made  in  one  state 
to  be  performed  in  another,  in  which  case  tDe 
luw'of  the  state  of  performance  will  govern,  un- 
less it  clearly  appear  that  the  parties  intended 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  724-727.] 

7.  Sales  ^=>418(7)  —  Bbeacb  bt  Sbzxeb  — 
Measube  of  Pauaoes. 

-  Where  a  seller  failed  to  deliver  flour  pursu- 
tant  to  a  contrart,  if  the  buyer  could  buve  pur- 
chased Bour  of  tbe  same  grade  and  quality  in 
the  market,  upon  breach  of  the  contract,  it  was 
his  duty  to  do  so  in  order  to  minimize  his  dnm- 
ages,  and  if  be;  did  not  do  so,  he  could  not  there- 
by enhance  his  damages  beyond  the  difference 
between  tbe  contract  price  and  the  market  price 
at  the  time  of  the  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
Dig.  8  1188.] 

8.  Sales  <p=>418(7)  —  Bbeacb  bt  Selleb  — 
Mel&suiU':  op  Damages. 

In  an  action  for  breach  of  a  contract  to  sell 
flour,  if  plaintiff  could, have  procured  tbe  flour 
either  in  the  market  or  from  the  dcCeudant  at 
an  advanced  price,  and  had  done  so,  tbe  measure 
of  damages  would  be  tiie  difference  between  tlie 
contract  price  and  the  price  lie  was  required  to 
pay  defendant  or  in  the  market. 

[Ed-  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1188.] 

Error  to  District  Court,  Sberldan  County ; 
Charles  E.  Winter,  Judge. 

Action  by  J.  M.  Malin  against  the  J.  W. 
Denlo  Milling  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Keversed. 

El  E.  Eutcrllne,  of  Billings,  MonL,  and  F. 
M.  Downer,  Jr.,  of  Thermopolls,  for  plain- 
tiff in  error.  I^nabaugh  A  Wenzell,  of  Sheri- 
dan, and  E.  El  Collins,  of  BitllDgs,  Mont.,  for 
defendant  In  error. 

BEURD,  J.  This  action  was  brought  by 
defendant  in  error,  J.  M.  Malin,  against  the 
plalntlff-in  error,  J.  W.  Denlo  Milling  Com- 
pany, to  recover  damages  for  an  alleged 
breach  of  a  written  contract.  The  plaintiff 
below  recovered  a  verdict  and  judgment 
against  tbe  defendant  below  for  $1,395  and 
costs.  From  that  Judgment,  plaintiff  in  er- 
ror brings  error. 

For  convenience  the  parties  will  be  refer- 
red to  as  plaintiff  and  defendant,  as  they  ap- 
prared  in  the  district  court  Tbe  contract, 
sued  upon  is  as  follows: 

"Contract. 

"Note.— This  contract  is  forwarded  at  once 
to  our  general  office.  We  immediately  provide 
an  equivalent  amount  of  wheat  for  every  barrel 
of  flour  sold  you. 

"Biliings,  Mont,  7/31,  3914. 
"The  J.  W.  Denio  Milling  Company,  Sheri- 
dan, Wyoming,  has  this  day  sold  to  J.  M.  Malin, 
City.  Billings;  Stiite,  Montana— subject  to  tbe 
terms  and  conditions  hereinafter  mentioned, 
which  are  hereby  agreed  to.  Terms — 30  days 
net  54  2/4&-10  days.  Delivery  f.  o.  b.  Billings, 
Mont.  Either  prepayment  or  proper  allowance 
to  be  made  by  ui«  seller  to  cover  freight  charges 


from  Sheridan  to  Billings.  Time  of  shipment 
one  (1)  car  at  time— last  car  to  be  shipped  on  or 
before  Feb.  1st,  1915. 


No. 

SlM. 

ArUdea. 

Price. 

Per 

6 

Cars 
7B 

Pride  of  QUIIdj?!  flour 
minimum  3p,000# 
sks  ot  bran  In  eacb  car 
at  Billings  prices— Flour 

Z.2S 

2/48 

"For  delays  in  commencing  shipment  and 
making  delivery  occurring  from  fire,  acts  of  the 
carriers  and  causes  beyond  the  seller's  control, 
seller  is  not  responsible. 

"These  goo(\a  are  sold  at  price,  on  terms,  and 
time  of  shipment  specified  above,  and  are  not 
subject  to  change  or  countermand  without  the 
written  consent  of  both  parties.  Should  either 
party  refuse  to  fuliill  their  part  of  this  trans- 
action tbe  other  party  shall  buy  or  sell  as  the 
case  may  be,  charging  loss  to  the  defaulting 
party. 

"This  contract  is  subject  to  confirmatioD  by 
the  J.  W.  Denio  Milling  Co.  in  their  office  in 
Sheridan,  Wyoming, 

"It  is  understood  that  this  written  and  printed 
memorandum  contains  all  tbe  terms  of  the  con- 
tract,, and  that  no  representations  have  been 
made  by  the  seller  or  its  agents  not  contained 
herein.  [Signed)   J.  M.  Malin. 

"Accepted:  J.  W.  Denio  Milling  Co., 
"By  J.  II.  Johnston.'' 

Said  contract  was  conflrmed  in  writing  by 
the  defendant  at  Sheridan,  Wyo.,  August  1, 
1914.  There  is  no  controversy  as  to  the 
execution  and  confirmation  of  the  contract, 
and  it  Is  admitted  that  on  October  3,  1914, 
and  November  19,  1914,  respectively,  de- 
fendant shipped  to  plaintiff  one  car  of  flour 
under  said  contract,  which  plaintiff  received, 
accepted,  and  paid  for.  That  the  otlier  three 
cars  were  not  delivered  by  defendant.  It 
was  for  the  failure  to  deliver  them  that 
plaintiff  claimed  damages.  Plaintiff  alleged 
in  his  petition  that  the  contract  was  a  Mon- 
tana contract,  and  pleaded  certain  statutes 
of  that  state  with  respect  to  the  measure  of 
damages. 

For  a  first  defense,  defendant  denied  each 
and  every  allegation  of  the  petition,  except 
It  admitted  that  It  was  a  corporation  doing 
business  at  Sberldan,  Wyo. ;  that  It  entered 
Into  the  contract  and  conflrmatlon  of  the 
same;  that  It  shipped  two  car1o.ids  of  flour 
to  plaintiff;  and  that  plaintiff  acceiited  and 
paid  for  said  two  carloads.  For  a  second  de- 
fense, defendant  alleged  that  at  the  time  of 
the  execution  and  conflrmatlon  of  said  con- 
tract It  was  mutually  understood  and  agreed 
bct.ween  the  parties  that  before  the  shlpmoit 
of  any  car  Dnder  the  terms  of  the  contract, 
plaintiff  should  give  to  defendant  spedflca- 
tlons  of  the  weight  of  the  sacks  dedred. 
whether  48  pound  or  OS  pound  sacks,  and  the 
number  of  each ;  that  plaintiff  furnished  sndi 
spedflcatlons  when  he  ordered  each  of  the 
two  cars  which  were  delivered,  and  that 
they  were  shipped!  accordingly  by  defimdant, 
the  first  car  being  ordered  September  22, 
1814,  and  the  second  Norembn- 10, 1914;  that 
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plaintiff  did  not  perform  all  of  the  conditions 
on  his  part  to  be  kept  and  performed  under 
the  said  terms  of  said  contract  and  conflr- 
raatlon  thereof,  nor  did  he  stand  read^  and 
willing  to  perform  the  conditions  on  his  part 
to  be  performed  under  the  terms  specified  in 
the  said  contract  and  confirmation  thereof; 
that  iilalntlCf  never  ordered  or  requested  de- 
fendant to  ship  him  any  more  fiour  than 
the  two  carloads  during  the  time  specified 
in  the  contract,  nor  did  he  give  defendant 
any  specifications  of  the  weight  and  number 
of  saclis  desired  for  an  additional  shipment 
until  February  6,  1915,  when  he  ordered  the 
third  car  shipped.  For  reply  the  plaintiff  ad- 
mitted that  on  October  3,  1914,  and  Novem- 
l>er  19,  1914,  the  defendant,  under  the  terms 
of  said  contract,  shipped  to  plaintiff  the 
cars  of  flour  mentioned  in  said  answer,  and 
that  the  same  were,  shortly  thereafter,  -ac- 
cepted and  paid  for  by  plaintiff,  and  denied 
the  other  allegations  of  the  answer. 

[1,2]  The  foregoing,  we  think,  suflSdently 
presents  the  Issues  on  the  questions  involved. 
The  defendant  offered  to  Introduce  evidence, 
and  offered  to  prove,  that  prior  to  the  ship- 
ment of  each  of  the  two  carloads  of  fionr 
which  were  shipped,  the  plaintiff  informed 
the  defendant  that  he  desired  a  carload  of 
fiour,  aud  specified  the  number  of  sacks 
of  each  weight  he  desired,  and  that  his  In- 
structions In  those  respects  were  complied 
with  by  defendant,  and  that  prior  to  the  ex- 
piration of  the  time  for  delivery  of  the  bal- 
ance of  the  flour  defendant  requested  plain- 
tiff to  furnish  such  speclflcations,  whidb  he 
neglected  and  refused  to  do,  and  that  defend- 
ant was  ready  and  willing  to  deliver  the 
balance  of  the  fiour  upon  receipt  of  such 
specifications.  The  plaintiff  objected  to  all 
evidence  offered  to  prove  such  facts  on  the 
ground  that  It  was  immaterial,  iiTelevant, 
and  Incompetent,  being  an  attempt  to  vary 
the  terms  of  a  written  agreement  by  a  parol 
contemporaneous  agreement.  The  court  sus- 
tained the  objection  and  excluded  the  evi- 
dence. The  evidence  was  within  the  Issues 
made  by  the  pleadings.  Plaintiff  alleged  that 
he  had  fully  performed  his  part  of  the  con- 
tract. That  defendant  denied  and  alleged. 
In  substance  and  effect,  that  by  the  terms  of 
the  contract  plaintiff  was  required  to  furnish 
specifications  for  each  shipment,  and  that 
be  bad  failed  to  do  so.  Nor  was  the  evidence 
immaterial  if  competent,  and  that  depends 
upon  tbe  correct  construction  of  the  contract. 
Plaintiff's  counsel  contend  that  the  language, 
"Time  of  shipment  one  (1)  car  at  a  time — last 
car  to  be  shipped  on  or  before  Feb.  Jst 
1915,"  and,  "Flour  2.30,  V48.  2.25,  i/bs" 
(which  last  quotation  It  is  agreed  means  If 
the  flour  was  to  be  In  98  pound  sacks  the 
price  was  $2.25  per  sack,  or  If  In  two  sacks 
of  48  pounds  each  the  price  was  $2.30),  gave 
defendant  the  option  to  deliver  the  fiour 
at  any  time  within  the  time  limit  of  the  con- 
tract, and  In  such  weight  sacks  as  It  chose, 
provided  only  one  car  was  delivered  at  a 


time.  Defendant  contends  that  the  contract 
required  plaintiff  to  give  notice  of  the  time 
for  shipments  and  to  furnish  specifications. 

[3]  It  Is  a  settled  rule  of  construction  of 
written  contracts  that  if  the  language  em- 
ployed Is  susc^tlble  of  two  constructions 
the  court  will  take  into  consideration  the 
situation  of  the  parties  and  surrounding  cir- 
cumstances at  the  time  the  contract  was  en- 
tered into  In  order  to  arrive  at  the  true  Intent 
of  the  parties.  Saunders  v.  Ducker,  116  Md. 
474.  82  Atl.  154,  Ann.  Cas.  1913C,  &17;  An- 
derson V.  Mutual  Ufe  Ins.  Co.,-  104  Cal.  712. 
130  Pac.  726,  Ann.  Cas.  1914B,  903;  6  R.  C. 
L.  p.  840;  Balch  et  al.  v.  Arnold  et  al.,  9 
Wyo.  17,  27.  50  Pac.  434  ;  9  Cyc.  587  ;  35 
Cyc.  97.  Here  plaintiff  was  a  retail  grocer 
and  wanted  the  flour  to  supply  his  customers, 
and  covering  a  period  of  five  months,  which 
fact  was  known  to  defendant  It  is  un- 
reasonable, under  such  drcunistances,  to 
conclude  that  plaintiff  intended  that  defend- 
ant had  the  option  of  shipping  to  him  the  en- 
tire five  cars,  one  car  each  day  immediately 
after  the  contract  was  entered  into  and  thus 
require  plaintiff  to  pay  for  all  within  35 
days ;  or  that  defendant  could  decline  to  de- 
liver any  of  tbe  flour  until  the  last  5  days 
In  January,  1915,  and  deliver  one  car  a  day 
during  those  5  days.  There  is  also  a  still 
stronger  reason  supporting  the  contention  of 
defendant.  It  offered  to  prove  facts  showing 
the  construction  placed  upon  the  contract 
by  the  parties  before  any  controversy  arose 
between  them. 

[4]  Plaintiff's  conduct  in  ordering  the  two 
cars  and  specifying  the  weight  of  sacks  and 
the  number  of  each.  If  that  was  the  fact, 
would  clearly  indicate  that  he  regarded 
that  as  his  right  under  the  contract;  and 
defendant  offered  to  prove  its  acquiescence 
in  that  construction  of  the  contract  and  its 
understanding  of  the  rights  and  duties  of 
the  respective  parties  thereunder.  "It  is  to 
be  assumed  that  the  parties  to  a  contract 
know  best  what  was  meant  by  its  terms,  and 
are  the  least  liable  to  be  mistaken  as  to  its 
Intention ;  that  each  party  Is  alert  to  protect 
his  own  interests  and  to  insist  on  his  rights; 
and  that  whatever  is  done  by  the  parties 
during  the  period  of  the  perfornmnce  of  the 
contract  is  done  under  its  terms  as  they 
understood  and  intended  it  should  be.  Par- 
ties are  far  less  liable  to  have  been  mistaken 
as  to  the  meaning  of  their  contract  during 
the  period  while  harmonious  and  practical 
construction  reflects  that  Intention  than  the; 
are  when  subsequent  dlfl^erences  have  im- 
pelled them  to  resort  to  law,  and  oue  of  them 
then  seeks  a  construction  at  variance  with 
the  practical  construction  they  have  placed 
upon  it  of  what  was  intended  by  its  provi- 
sions." 6  R.  C.  L.  p.  853,  and  cases  cited  In 
note;  9  Cyc.  588;  35  Cyc.  98.  Tbe  evidence 
sought  to  be  Introduced  by  defendant  would 
not  have  varied  tbe  terms  of  the  writing. 
It  would  not  have  changed  the  terms  of  the 
contract  that  the  flour  was  to  be  delivered 


Digitized  by 


1116 


165  PACIFIC.  IU33POaTEB 


(Idalio 


"one  car  at  a  time,"  or  that  It  was  to  be 
contained  In  sacks  of  specified  weight,  and 
all  to  be  delivered  on  or  before  February  1, 
1915. 

[SJ  We  think  the  evidence  was  competent 
and  should  have  been  admitted;  and  If  de- 
fendant had  been  permitted  to  introduce  the 
evidence  offered,  and  the  same  had  been 
found  sufficient  to  establish  the  facts  which 
defendant  offered  and  sought  to  prove,  then 
the  fault  was  that  of  plaintiff  in  bis  failure 
to  give  shipping  dlrectiona,  aud  be  would 
not  be  entitled  to  recover. 

[8,  7]  On  the  question  of  the  measure  of 
damages  the  court  Instructed  the  Jury  that 
the  contract  was  a  Montana  contract  aud 
governed  by  the  laws  of  that  state,  to  which 
defendant  excepted.  Considerable  space  in 
the  briefs  has  been  devoted  to  a  discussion 
of  that  question,  but  it  does  not  appear  to  t>e 
very  materiul  whether  it  be  considered  a 
Montana  .or  a  Wyoming  contract  As  a  rule 
contracts  are  to  be  construed,  and  their 
validity  and  effect  are  to  be  determined  ac- 
cording to  the  law  of  the  place  where  made. 
To  that  rule  there  is  the  well-recogulzed 
exception  that  where  a  contract  Is  made  in 
one  str.te  to  be  performed  in  another,  the  law 
of  the  state  of  performance  will  govern  un- 
less it  shall  clearly  appear  that  the  parties 
intended  otherwise.  9  Cyc.  6ti9,  and  cases 
cited  in  note.  By  the  terms  of  the  contract 
under  consideration,  tf  defendant  failed  to 
deliver  the  Bour,  plaintiff  was  to  buy,  and 
the  damages  were  fixed  at  the  difference  l>e- 
tween  the  contract  price  and  what  the  flour 
would  have  cost  the  plaintiff  at  the  time  and 
place  it  should  have  been  delivered.  By  the 
statute  of  Montana,  pleaded  by  plaintiff,  the 
measure  of  damages  in  such  cases  "Is  deemed 
to  be  the  excess.  If  any,  of  the  value  of  the 
property  to  the  buyer,  over  the  amount  which 
would  have  been  due  to  the  seller  under  the 
contract,  if  It  had  been  fulfilled."  If  plain- 
tiff could  have  purchased  Hour  of  the  same 
grade  and  quality  in  the  market  upon  de- 
fendant's breach  of  the  contract,  it  was  his 
duty  to  do  so  in  order  to  minimize  his  dam- 
ages so  far  as  he  reasonably  could,  and  if 
he  did  not  do  so  be  could  not  thereby  enhance 
hfs  damages  t>eyond  the  difference  between 
the  contract  price  and  the  market  price  at  the 
time  of  the  breach. 

[81  Kut  it  is  contended,  and  plaintiff  testi- 
fied, that  he  could  not  procure  the  brand  of 
flour  contracted  for  except  from  defendant 
and  at  an  advanced  price,  and  that  he  was 
not  required  to  so  purchase  from  defendant; 
that  to  have  done  so  would  have  been  a  waiv- 
er of  his  cipim  for  damages.  On  that  ques- 
tion the  court  instructed  the  Jury  that: 

"It  was  not  the  duty  of  plaintiff  to  purchase 
said  flour  from  defendant  at  an  advanced  price 
over  tbe  contract  prlce^  in  order  to  lessen  the 
amount  of  defendant's  liability." 

We  think  the  instruction  was  erroneous, 
if  plaintiff  conld  have  procured  the  flour 


either  In  the  market  or  frcun  the  defradant 
at  an  advanced  price,  and  he  had  done  so. 
It  la  clear  that  the  measure  of  his  damages 
would'  be  the  difference  between  the  contract 
price  and  the  price  he  was  required  to  pay. 
It  was  so  held  In  Lawrence  v.  Porter,  63  Fed. 
C2,  11  C.  O.  A.  27,  26  U  R.  A.  167.  To  the 
same  effect,  see  Willock  v.  Oil  Co.,  184  Pa. 
245,  39  Atl.  77,  N.  B.  Borden  &  Co.  v.  Vine- 
gar Bend  Lumber  Co.,  2  Ala.  App.  354,  56 
South.  775,  and  Deere  et  al.  v.  Lewis  et  at, 
51  III.  254.  Tbe  case  of  Campfield  v.  Sauer, 
189  Fed.  576,  111  a  C.  A.  14,  38  L.  R  A. 
(N.  S.)  837,  is  cited  by  counsel  as  holding 
otherwise;  but  In  that  case  the  offer  to  fur- 
nish the  property,  after  the  breach  of  the  con- 
tract, at  an  advanced  price  was  upon  the  ex- 
press condition  that  the  buyer  would  waive 
the  damages  for  the  breach  of  the  contract. 
The  case  in  effect  approves  the  rule  as  stated 
in  Lawrence  v.  Porter,  supra,  when,  as  in  Uils 
case,  there  is  an  unconditional  offer  to  de- 
liver the  property  at  an  advanced  prlc& 
There  was  evidence  to  the  effect  that  after 
the  expiration  of  the  contract  and  about 
li'ebruary  6,  1915,  plaintiff  ordered  a  car- 
load of  flour,  to  which  defendant  rq>lled  b7 
wire  FelRiiary  12, 1915: 

"Yours  sixth  just  received  your  contract  ex- 
pired February  Ist  present  values  three  ninety 
live  f .  o.  b.  itilllogs  snail  we  ship  car  writing  yoa 
fully." 

Mr.  Denlo,  a  witness  for  defendant,  tes- 
tified on  cross-examination  that  tbe  marfcet 
price  of  this  flour  £.  a  b.  BUllngs  was  about 
$3.65.  or  perhaps  f3.70  per  hundred,  or  9S- 
pound  mdi,  thus  bringing  the  case  as  to  tbe 
measure  of  damages,  If  any,  within  tbe  rule 
annoimced  in  the  cases  above  cited.  It  la 
further  ai^ed  by  counsel  fbr  defendant  that 
tbe  statutes  of  Montana  were  not  suflBidenUy 
proven  to  be  admitted  in  evidence;  But  we 
think  tbe  evidence  was  suffident :  and  In  any 
event  It  Is  not  material,  as  oth»  evidence 
may  be  offered  on  another  triaL 

For  tbe  errors  of  tbe  district  court,  above 
Indicated,  the  Judgment  Is  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 

Beversed. 

POTTER,  a  3^  concurs. 


(30  Idftho.  tU) 

ATHET  T.  OREGON  SHORT  LINE  R.  Ca 

(Supreme  Court  of  Idaho.    April  3,  1917.  '  Re- 
hearing Denied  June.  30,  1917.) 

1.  Appeal,  and  Ebbob  ®=»337(2) — PKBRcnon 
OF  Appeal— Fbehatubb  Appeal. 
Under  the  existing  statute  an  appeal  from 
tbe  district  court  to  uie  Supreme  Court,  taken 
prior  to  the  entry  of  the  judgment  in  the  judg- 
ment book,  does  not  confer  jurisdiction  upon  tm 
Supreme  Court,  and  will  be  dismisMd. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 

Error,  Cent.  Dig.  |  1877.] 
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2.  Appeal  and  Ebbos  «s>662(1)— Tbakscbipt 
— Veeitt. 

The  traoBCript  contattamg  the  record  on  ap- 
peal imports  verity,  and  is  the  concIuBlve  evi- 
aence  ot  the  proceediogs  In  the  lower  court 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  2S50.] 

8.  Appeal  and  Erbor  «=»714(1)— Entbt  or 

JUDOUSNT— MEMOBAN  DUU. 

Adj  memorandam  of  the  date  of  entry  of 

Jndcment  made  by  the  clerk  of  the  district  court 
without  authority  of  law  has  no  standing  as  evi- 
dence of  the  date  of  entry  of  judgment. 

[Ed.  Note.— For  other  easca.  see  Appeal  and 
Error,  Cent.  Dig.  $S  2958.  2959.] 

4.  Appeal  and  Evbob  «s>529<1)  —  Recobd  — 
Entrt  of  Judgment. 
Thfe  mptnorandam  in  the  ja^ement  docket  of 
the  date  of  the  entry  of  judgment  being  the  only 
record  thereof  provided  by  law.  and  the  jud?- 
meot  docket  entries  not  being  propprly  part  of 
the  record  on  appeal,  there  is  no  authentic  evi- 
dence of  the  date  of  entry  of  judgment  In  the 
record. 

TRd.  Note.— Fbr  other  caoee,  see  Appeal  and 
Error.  Gent  Die  {|  2389-2391.  2898.] 

6.  Evidence  «=»83(8)— PBEfluicPnoir— Offi- 
ciAL  Acts— Statute. 

Tt  is  the  Btatutory  duty  of  the  clerk  of  the 
district  court  to  enter  the  judgnient  in  the  judg- 
ment book  and  make  ap  the  judgment  roll  prior 
to  making  the  entries  In  the  judgment  docket, 
and  when  it  appears  that  the  entries  in  the  judg- 
ment docket  have  been  made,  a  prima  facie  pre- 
sumption arises  that  the  clerk  has  done  his  duty, 
and  that  the  judgment  has  actually  been  entered 
In  the  jadgment  book. 

(Ed.  Note.— For  other  cases,  see  Evidoiee, 
Cent  Dig.  |  105.] 

9.  Evidence  ^»89—PBKBtrMPTiONS— Rebut- 
tal—Ofticial  ACTB. 

Neither  the  testimony  of  the  derk  of  the 
district  court  nor  that  of  his  deputy  will  be  ad- 
missible to  impeach  the  presumption  of  the  reg- 
ularity of  their  oflSdal  acts;  other  evidence  may 
be  received  for  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  111.] 

7.  Appeal  and  Erbob  <c=»22— APPBLLAne  Jvt 

■IBDICnON— EffTOPPBL. 

All  appellate  court  can  only  derive  its  jo- 

risdiction  trom  the  Constitution  and  statutes  of 
the  state,  and  therefore,  in  the  absence  of  actual 
fraud,  there  can  be  no  estoppel  to  deny  its  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  98.] 

8.  Appeal  and  Ebbob  «s»434  —  Appellate 
Jurisdiction— StiPtTLATiON. 

A  stipulation  between  the  attorneys  made 
daring  the  time  which  an  appeal  could  properly 
have  been  taken,  extending  the  time  in  which  to 
file  briefs,  is  not  such  an  appearance  as  would 
confer  jurisdiction  npoa  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  2183.] 

Appeal  from  District  Court,-  Ada.  Coanty; 
Cliarlea  P.  McCarthy,  Judge. 

Action  by  A.  W.  Athey  against  the  Oregon 
Short  Line  Railroad  Company,  Judgment  for 
plaintiff,  and  defendant  appeaU.  Motion  to 
dismiss  on  the  ground  that  the  appral  was 
taken  prematurely  sustained,  and  appeal  dis- 
missed. 


H.  B.  Thompson,  of  Pocatello,  and  Karl 
Paine,  of  Boise,  for  appellant  V.  P.  Coffin 
and  Harry  Eeyser,  both  of  B<rfse,  for  respond- 
ent 

BICE,  J.  This  action  was  brought  In  the 
district  court  of  the  Third  Judicial  district  tn 
and  for  Ada  county.  The  casp  was  tried  be- 
fore a  Jury,  and  a  verdict  In  favor  of  the 
plalntiCF  was  rendered  on  February  10,  1916. 
The  judgment  was  signed  by  the  Judge  and 
filed  with  the  clerk  on  the  11th  day  of  Feb- 
ruary, 1916.  On  the  15th  day  of  February, 
1916,  an  appeal  was  taken  aod  perfected. 
The  matter  comes  up  at  this  time  on  motion 
to  dismiss  the  appeal. 

[1]  The  grounds  for  dismissal  are  that  the 
appeal  was  taken  prior  to  the  actual  entry 
of  Judgment  in  the  Judgment  book  as  required 
by  section  4807,  Rev.  Codes,  as  amended  by 
chapter  80,  Sess.  I>aw8  1915.  In  support  of 
his  motion  to  dismiss  the  appeal,  the  respond- 
ent has  filed  three  affidavits  of  Tbomas  fi). 
Powell,  deputy  clerk  of  the  district  court; 
also  the  affidavit  of  V.  P.  Coffin,  attorney  for 
respondent  In  opposition  to  this  motion  the 
appellant  has  filed  the  affidavit  of  Karl  Paine, 
an  attorney  for  appellant;  also  affidavits 
of  Otto  F.  Peterson  and  Cleo  J.  Schooler, 
senior  deputy  and  deputy  clerk  ot  the  dis- 
trict court 

Appellant  does  not  admit  that  the  Judgment 
was  entered  subsequent  to  the  appeal,  and 
relies  upon  the  entry  In  the  Judgment  docket 
in  the  office  of  the  clerk  of  the  district  court 
and  upon  the  certified  copy  of  the  record  of 
the  Judgment  In  the  Judgment  book,  whi<A 
contains  the  following  notation:  "Entered 
February  11,  19ia" 

It  must  be  taken  as  settled  law  in  this  state 
that  an  appeal  taken  prior  to  actual  entry  of 
the  Judgment  in  the  Judgment  book  must  be 
dismissed.  VoUmer  t.  Nez  Perces  County,  7 
Idaho,  802,  62  Paa  Q2S ;  Santti  v.  Hartman, 
29  Idaho,  490.  161  Pac  240;  Teomans  t. 
Lamberton.  29  Idaho,  801. 162  Pac.  674. 

[2]  The  transcript  containing  the  record  Hi- 
ed for  the  purpose  of  appeal  imports  absolute 
verity.  It  is  the  sole,  conclusive,  and  unim- 
peachable evidence  ot  the  proceedings  in  the 
lower  court  OkL  Fire  Ins.  Co.  v.  Klmpel, 
39  Okl.  339,  135  Pac  6;  4  Corpus  Juris,  512. 

[8.4]  The  question  that  concerns  us  here 
is  not  only  the  fact  of  the  date  of  entry  of 
Judgment,  but  also  the  proper  evidence  of 
that  fact  What  constitutes  the  record  on 
appeal  from  a  final  Judgment  Is  determined 
by  Rev.  Codes,  S  4818,  as  amended  by  Sees. 
Laws  1911,  p.  375,  and  section  4456,  as  amend- 
ed by  Sess.  Laws  1909,  p.  76,  The  law  no- 
where seems  to  provide  for  the  authentic  date 
of  entry  of  Judgment  appearing  npon  any  of 
the  papers  specified  In  these  sections  as  con- 
stituting the  record  on  appeal.  Therefore 
any  date  appearing  thereon  purporting  to  be 
the  date  of  entry  of  Judgment  is  without  au- 


4b9rer  other  easss  ••■  sanis  tosle  and  KBT-NWBBR  la  sU  Ksy-Numbsrsd  Digests  and  Indss w 


Digitized  by 


Google 


1118 


166  PACIFIC 


BEHORTEB 


tbority  of  law,  and  baa  no  atandlDg  as  evi- 
dence of  that  date.  Tbe  law  does,  however, 
provide  tbat  tbe  clerk  must  make  tbe  proper 
entries  in  the  judgment  docket,  among  which 
is  qteclfled  the  date  of  entry  of  the  Judgment 
Rev.  Codes,  §  4ioJ,  as  amended  by  Sess.  Laws 
1913,  p.  91,  and  section  446S.  Tbe  law  does 
not  provide  tbat  entries  upon  the  Judgment 
docket  shall  constitute  any  part  of  tbe  rec- 
ord on  appeal.  Records  and  papers  improp- 
erly Included  in  a  Judgment  roll  on  appeal 
will  be  stricken  on  motion.  Williams  v. 
Boise  Basin  Mining  Co.,  11  Idaho,  233,  81 
Pao.  646. 

[6]  Sections  4450,  4454,  and  section  4456, 
as  amended  by  Sess.  Laws  1£>09,  p.  76,  and 
section  4457,  as  amended  by  Sess.  Laws  1913, 
p.  91.  and  sections  4458  and  4459,  Rev.  Codes, 
determine  the  statutory  duty  of  the  clerk 
after  rendition  of  a  Judgment  or  verdict 
From  these  sections  it  appears  that  after  a 
Judgment  or  verdict  is  rendered  and  filed, 
the  clerk's  first  duty  Is  to  enter  the  Judgment 
at  length  in  the  Judgment  book.  Immediately 
after  entry  in  the  Judgment  book  It  is  his 
duty  to  fasten  together  papers  constituting 
the  Judgment  rolL  Immediately  after  mak- 
ing up  the  Judgment  roll.  It  is  his  duty  to 
inske  proper  entry  in  the  Judgment  docket 
When  the  entry  In  the  Judgment  docket  is 
made  prior  to  tbe  appeal,  It  will  be  presumed 
that  the  clerk  has  daae  his  duty  and  Judg- 
ment has  been  entered  prior  thereto,  and  the 
jurisdiction  of  the  appellate  court  will  be 
presumed.  Smith  v.  Hawl^,  11  a.  D.  399,  78 
N.  W.  855.  This,  however.  Is  only  prima 
facie  presumption,  and  may  be  overthrown  by 
the  proper  evidence:  Smith  v.  Hawley,  supra. 

When  tbe  jurisdiction  of  the  appellate  court 
Is  atta^ed,  the  question  as  to  what  Is  prop- 
er evidence  of  the  fiict  of  jurisdiction  la  Cor 
this  court  to  consider.  We  have,  on  the  one 
hand,  an  nfflclal  entry  In  the  Judgment  docket 
of  the  derk  to  tbe  effect  tbat  judgment  was 
stored  on  February  11,  1016.  On  the  other 
hand,  we  have  the  affidavit  of  the  deputy  to 
the  effect  that  judgment  was  not  entered  be- 
fore November  2, 1916. 

[t]  It  has  been  held  in  this  state  that  tbe 
evidence  of  a  notary  public  Is  incompetent 
and  Inadmissible  to  impeach  his  own  certUl- 
cate  of  acknowledgment  Wilson  v.  Wilson,  6 
Idaho,  597,  57  Pac.  708.  Upon  the  same 
theory  the  affidavits  of  the  clerk  of  the  dis- 
trict court  and  his  deputies  are  Incompetent 
and  inadmissible  to  Impeach  the  regularity 
of  their  official  acts.  However,  as  the  evi- 
dence of  any  one  other  than  the  notary  who 
made  the  certificate  is  admissible  to  impeach 
Its  verity,  so  is  the  evidence  of  any  one  other 
than  the  clerk  of  the  district  court,  or  his 
deputies,  competent  and  admissible  to  im- 
peach the  presumption  of  tbe  regularity  of 
the  official  acts  of  the  clerk. 

This  rule  is  In  no  way  in  confiict  with  the 
rule  that  the  record  filed  for  the  purpose  of 
aweal  Impcvta  absolute  verity.   Tbe  record 


on  appeal,  as  has  been  sbovn.  Is  not  ques- 
tioned. The  only  atl;^ck  that  has  been  made 
Is  upon  the  prima  fade  presumption  that 
the  Judgment  was  entered  prior  to  the  time 
of  taldng  the  api)eal.  The  aflldavit  of  V.  P. 
Coffin,  being  direct  and  certain  to  tbe  ^ect 
tbat  tbe  judgment  was  not  entered  before 
November  2,  1916,  and  being  undisputed, 
must  be  received  as  tbe  best  evidence  at  the 
actual  date  of  tbe  oitry  of  judgment  in  tbe 
lower  court. 

It  has  been  argued  by  aivellant  that  the 
respondent  in  this  case  is  est<H>ped  to  deny 
Jurisdiction  of  tbe  court  on  the  grounds  tbat 
his  condact  was  fraudulent,  In  tbat  it  led 
the  appellant  to  believe  that  tbe  appeal  was 
taken  subsequ^it  to  tbe  entry  of  Judgment. 
This  view  cannot  be  sustained  by  tbe  evi- 
dence. The  attorney  for  the  respondent  was 
under  no  duty  to  the  appellant  to  Inform  It 
of  the  date  of  the  actual  entry  of  the  Jndg- 
ment.  Hie  notatimi  of  the  date  of  tbe  eutiy 
of  Judgment  made  in  tbe  judgment  book  was 
not  made  on  the  suggestion  of  the  respondent 
or  his  attorney,  but  was  made  aecording  to 
the  usages  and  custom  of  the  deputy  derk  of 
tbe  district  court  It  appears  that  the  nota- 
tion in  the  judgment  book  that  judgment  was 
entered  Fernery  11,  1916,  misled  tbe  attor^ 
neys  for  appellant  but  it  does  not  appear  that 
the  respondent  or  his  attorneys  were  In  any 
way  responsible  for  that  entry  being  mada 

[7]  An  appellate  court  can  only  derive  Its 
jurisdiction  from  the  ConstltuUon  and  stat- 
utes of  tbe  state.  Penny  v.  Nez  Perces  Coun- 
ty, 4  Idaho,  642,  43  Pac.  670;  People  V.  Walk- 
er, 132  CaL  137, 64  Pac:  133;  Estate  of  Camp- 
bell, 141  Cal.  72,  74  Pac.  S50;  Brooks  v. 
Calderwood,  19  Cal.  IK.  Where  a  statute  re- 
quires an  oppeal  to  be  taken  after  entry  of 
Judgment  an  appeal  prior  to  entry  of  judg- 
ment will  be  dismissed,  as  tbe  court  has  no 
jurisdiction  to  CMisIder  the  same.  Santtl  v. 
Hartjnan,  supra;  Yeomans  v.  Lamberton,  su- 
pra. The  fact  that  tbe  aKrleved  party  has 
no  other  remedy  la  lmmat«lal.  Uaxon  v. 
Gates,  118  Wis.  238,  95  N.  W.  92.  Where 
the  court  otherwise  Is  witbont  JurlsdictlfMi, 
jurisdiction  cannot  be  conferred  by  stipula- 
tion. Chamberlain  v.  Hedger.  10  S.  D.  290: 
73  N.  W.  75.  The  acknowledgment  of  due 
service  Mi  a  certain  date  does  not  waive  tbe 
defect  that  the  service  was  too  late  for  the 
purposes  of  the  vipeal.  Towdy  v.  Ellis.  22 
Cal.  661.  A  respondent  will  not  be  estopped 
to  deny  Jurisdiction  of  the  court  by  his  act 
of  Indorsing  an  admission  of  service  of  tbe 
notice  of  appeal.  Tbe  acts  of  the  parties  can- 
not confer  Jurisdiction  on  the  court  In  a 
case  withheld  by  tbe  law  from  its  Jutistuc- 
tlon.  Estate  of  Brewer,  156  Cal.  89,  103  I'ac. 
486. 

[B1  Appellant  further  contends  that  the 
respondent  having  entered  into  stipulation 
for  furtlier  time  in  which  to  file  his  brief  in 
this  case  within  the  time  that  an  appeal  cooM 
lawfully  be  taken  to  this  court  such  stipula- 
tion was  an  appearance  and  that,  wbure 
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tliere  U  Tolimtary  appearance,  no  service  of 
notice  of  appeal  Is  necessaiy-  It  has  been 
held  tiiat  a  stipulation  entered  Into  between 
parties  Is  not  sncb  an  amwarance  as  will  con- 
fer Jorisdlction  upon  the  court  Washington 
Coonty  Land  &  Development  Co.  t.  Welser 
Nat  Bank,  26  Idaho.  717.  146  Pae  116. 

It  appearlne  that  this  appeal  was  taken 
prior  to  the  actual  entry  of  Judgment  and  it 
bdng  the  law  that  an  aroeal  taken  prlw  to 
the  aitry  of  Judgment  confers  no  Jurisdiction 
on  this  court,  this  appeal  must  be  dismissed. 
Costs  awarded  to  req>ondakt 

UOROAN,  J..  GoncuzB.  BUDGE.  0.  J.,  sat 
at  the  hearUig,  but  toe*  no  part  In  the  de- 
cision. 

(30  Idaho,  392} 
LONG  et  aL  t.  BURLET  STATE  BANK. 

{Supreme  Court  of  Idaho.    May  3,  1917.  Re- 
bearing  Denied  June  30,  1017.) 

1.  Maltcious  PaoSEcunon  ^s»14— Rbcovekt 
FOB  Wbonofitl  Attachmeni^Gbounds. 

Before  recovery  can  be  liad  because  of  an  at- 
tachment procured  wronBfuJIy,  malicioiisly,  and 
witlioQt  probable  cause,  it  must  be  shown  that 
the  property  alleged  to  have  been  attached  waa 
actually  levied  upon  in  substantial  conformity 
with  section  4307.  Rev.  Codes  (amended  Sess. 
Laws  1911,  c.  162,  p.  659). 

[Ed.  Note.— For  other  cases,  see  Malicious 
ProaecutioQ,  Cent.  Dig.  {  17.] 

2.  Maiacjovb  Pbosecotiow  «=>67  —  Wbonq- 
ruL  AND  Malicious  Attachment— Dahaoeb 

— I«08S  OF  PBOPITS. 

Loss  of  profits  in  bnriness  is  an  element  of 
damage  where  the  attachment  was  procured  with 
malice  and  without  probable  cause,  but  may  be 
recovered  only  npon  tlie  production  of  such  evi- 
dence as  win  enable  tiie  jnry  to  calculate,  with 
a  reasonable  defrree  of  certainty,  the  amount 
of  damage  resulting  from  such  loss. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  K  155, 156.] 

3.  Malicious  Prosecution  ^=925p.),  82,  65— 
Malicb  and  Want  op  PEOBABijj  Gaubb— 

AIXEOATION  AND  PBOOT. 

Malice  and  want  of  probable  cause,  if  relied 

upon  as  an  element  of  damage,  must  be  alleged 
and  proved.  Tlie  jury  may  infer  malice  from 
the  want  of  probable  cause,  but  it  may  not  in- 
fer want  of  probable  cause  alone  from  the  (act 
that  the  suit  in  aid  of  which  the  attachment 
issued  was  decided  against  the  party  procuring 
it. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.     56, 67,  68, 106-110.] 

Appeal  from  District  Court,  Cassia  Coun- 
ty; Edward  A.  Walters,  Jlidge. 

Action  by  D.  W.  Long  and  A.  W.  Long 
against  the  Burley  State  Bank.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

J.  C.  Rogers  and  T.  Bailey  Lee,  both  of 
Burley,  for  appellant  S.  T.  Lowe,  of  Bur- 
ley,  for  re^Kmdfflits. 

MORGAN.  J.  The  reepondents  Instituted 
this  action  against  the  appellant  to  recover 
damages  for  an  attachmmt  alleised  to  have 
heea  procured  to  be  levied  at^tlnst  their  prop- 


erty wrongfully,  maliciously,  and  without 
probable  cause.  The  attachment  Issued  oo 
July  28,  1911,  and  was  dissolved  on  Jan- 
uary 13,  1918.  The  suit  in  which  the  attach- 
ment was  procured  was  decided  In  favor  of 
respondents  and  against  appellant.  The 
property  alleged  to  have  been  attached  con- 
sisted of  moneys,  corporate  stock,  notes, 
real  estate,  and  a  motorcycle.  Respondents 
claim  damages  on  account  of  being  deprived 
of  the  use  of  the  property  and  on  account  of 
loss  of  credit  and  profits  In  their  business 
as  building  contractus.  The  case  was  tried 
to  a  Jury  which  returned  a  verdict,  In  re- 
spondent's favor  In  the  sum  of  51,000.  Judg- 
ment was  entered  accordingly,  from  which 
this  appeal  was  prosecuted. 

[1]  Appellant  contends  that  the  evidence 
falls  to  show  that  the  property  was  attached. 
This  conteuttoD  is  sustained  so  far  as  It  con- 
cerns the  real  estate  and  the  motorcycle. 
The  return  of  the  sheriff  was  offered  In  ev- 
idence by  respondents  to  show  what  prop- 
erty was  attached,  but  such  return  Is  only 
prima  fade  evidence  of  the  truth  of  the  lunt- 
tera  therein  stated.  Section  2026,  Rev.  Coilea. 
According  to  the  testimony  of  respondents, 
the  sheriff  went  to  their  office  and  InformekJ 
them  that  the  motorcycle  was  attached,  but 
left  it  with  them  upon  promise  that  they 
would  not  use  It  The  sheriff  testified  that 
although  he  was  about  to  attach  the  motor- 
cycle, he  decided,  at  the  request  of  respond- 
ents and  with  the  consent  of  the  attorney 
for  appellant,  to  not  do  so.  Without  dis- 
cussing the  conflict  of  evidence  In  this  par- 
ticular, we  hold  that,  assuming  respondents' 
testimony  to  be  the  truth  in  the  matter,  the 
sheriff  did  not  levy  upon  the  motorcycle  In 
accordance  with  section  4307,  Rev.  Codes 
(amended  Sees.  Laws  1911,  c.  1^,  p.  559),  be- 
cause he  did  not  at  any  time,  take  It  Into 
bis  custody  or  remove  it  from  the  custody  of 
respondents.  There  is  no  levy  under  a  writ 
of  attachmmt  unless  the  acts  required  by 
the  statute  are  substantially  performed. 
Bank  r.  Sonnelitner,  6  Idaho,  21.  61  Pac. 
9^.  Tile  uncontradicted  testimony  of  the 
county  recorder  established  the  fact  that  no 
copy  of  the  writ  of  attachment,  or  descrip- 
tion of  the  real  property  allegtU  to  have  beea 
attached,  or  notice  of  the  attachment,  was 
ever  filed  In  his  officer  Such  filing  Is  abso- 
lutely necessary  under  the  provisions  of  sec- 
tion 4307,  supra,  In  ordo*  to  constitute  a 
lawfol  levy  upon  real  estata  Ko  action  lies 
tot  an  attadunent  procured  maliciously  and 
without  probable  cani^  unless  the  levy  Is 
complete  Maskell  t.  Barker,  89  OoL  642,  34 
Pac.  840. 

The  question  sf  whether  or  not  the  real 
property  waa  atta<died,  and  whether  or  not 
the  notice  and  description  and  a  copy  of  the 
writ  of  attachment  were  filed  in  the  ol&ce 
of  the  county  recorder,  was  submitted  to  the 
jury,  but  as  there  was  no  evidence  to  dls- 
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pnte  the  testlmoD}'  of  the  county  recorder, 
that  qaestlw  should  not  have  been  Bubmit- 
ted. 

[2]  Appellant  next  contends  Chat  the  erl* 
dence  was  Insnfflclent  to  show  any  damage 
resultlQg  from  the  alleged  attachment.  Be- 
qrandents  rely  upon  Injnry  to  their  credit 
and  loss  of  prospective  proflts  In  their  bad- 
ness as  contractors,  which  are  elements  of 
damage  If  the  attachment  was  not  merely 
wrongful,  but  malicious  and  without  prob- 
able cause.  Crymble  t.  Mulvaney,  21  Cola 
203,  40  Pac.  409;  note  to  International  Hai^ 
Tester  Co.  r.  Iowa  Hdw.  Co.,  29  U  B.  A 
(N.  S.)  272;  note  to  Tlsdale  t.  Major,  68  Am. 
St  Bep.  203;  note  to  Allstock  t.  Moore  Lime 
Co.,  7  Ann.  Cas.  545;  6  Corpus  Juris,  pp.  539 
to  541,  and  cases  in  notes  76,  78,  and  80; 
Shlnn  on  Attachments  and  Garnishments, 
vol.  1,  p.  69B. 

Assuming  that  the  evidence  In  this  case 
sapports  the  all^tltuis  that  the  attadiment 
was  tsmied  maliciously  and  without  probable 
cause,  loss  of  profits  and  credit  could  be  con- 
sidered by  the  Jury  In  awarding  damage, 
but  only  upon  such  evidence  being  submitted 
as  would  enable  it  to  calculate,  with  rea- 
sonable certainty,  the  amount  of  damage 
resulting  from  such  loss.  Zn  this  connec- 
tion respondents  introduced  testimony  tend- 
ing to  show  that  during  the  year  previous 
to  the  Issuance  of  the  attachment  the  volume 
of  business  obtained  by  them  was  lai^e  and 
the  profits  amounted  to  about  $3,000;  that 
Immediately  after  the  attachment  was  dis- 
solved their  business  and  profits  were  about 
the  same  In  volume,  but  that  during  the 
time  the  property  was  attached  they  perform- 
ed very  Httle  business  and  received  little  or 
BO  profits,  although  generally  speaking,  there 
was  as  much  building  In  progress  In  the  lo- 
cality In  which  they  operated  during  that 
time  as  there  was  prior  to  or  after  the  time 
the  attachment  was  In  forca  They  testified 
that  because  their  property  was  tied  up  by 
the  attachment  they  could  raise  no  money 
and  could  not  obtain  credit  sufficient  to  en- 
able them  to  advance  the  cost  of  material 
necessary  to  be  nsed  In  construction  work. 
Tbey  made  no  attempt  to  show  that  any  cer- 
tain  contract  for  building  could  have  been  ob- 
tained by  tbem  bad  tbey  been  in  a  condition 
to  perform  it.  The  Jury  was  left  to  Infer 
from  the  fact  that  tbeir  business  was  of 
certain  magnitude  before  and  after  the  at- 
tachment, the  volume  during  the  time  of  at- 
tachment would  have  he&i  the  same.  In  the 
business  of  contracting,  which  is  neither 
steady  nor  uniform,  the  profits  received,  or 
the  amount  of  building  done  at  one  time  is 
not  a  safe  criterion  by  whldi  to  judge  what 
might  have  twen  done  at  another  had  not 
the  property  of  the  contractor  been  attached. 
In  case  of  a  building  contractor  there  Is  no 
such  thing  as  uniformity  In  the  volume  of 
business.  During  one  year  he  may  have 
contracts  for  the  construction  of  a  iew  large 


buildings  and  dnrinK  the  next  for  many 
more,  but  smaller  structures.  If;  howevw. 
respondents  have  shown  that  bad  they  been 
able,  financially,  to  handle  them,  they  would 
have  received  certain  balldli^  contracts, 
which  they  lost  by  reason  of  the  attachment, 
then  It  would  have  been  competent  for  than 
to  diow,  upon  the  theoiy  that  the  attachment 
was  malicious  and  without  probaUe  cause, 
the  cost  of  the  labor  and  materials  they 
would  have  used  and  the  amount  of  the  con- 
tract price,  and  thus  furnish  to  the  Jury  a 
safe  and  reasonable  basis  for  the  calculation 
of  lost  profits.  "Past  profits  cannot  be  shown 
to  enable  a  Jury  to  conjecture  what  future 
profits  would  be."  13  Cyc.  57;  Bierbach 
Goodyear  Rubber  Co..  54  Wis.  208,  11  N.  W. 
514,  41  Am.  Hep.  10.  Where  recovery  by 
reason  of  loss  of  profits  may  be  had  there 
must  be  such  evidence  as  will  enable  the 
Jury,  with  some  degree  of  certainty,  to  as- 
certain the  amount  of  the  profits  alleged  to 
have  been  lost  Central  Goal  &  Coke  Co.  r. 
Hartman,  111  Fed.  90,  49  C.  C.  A.  244;  Zlnn 
V.  Rice,  161  Mass.  571.  37  N.  E.  747. 

[3]  The  final  question  to  be  'decided  Is 
whether  or  not  the  evidence  was  sufll<dent 
to  show  malice  and  want  of  probable  cause. 
As  heretofore  stated,  although  actual  dam- 
age may  be  recovered  where  the  attachment 
was  merely  wrongful,  yet  to  sustain  a  Judg- 
ment for  damage  for  loss  of  credit  and  i»rof- 
Its  the  attachment  mvat  be  malldons  and 
without  probable  cause.  It  Is  not  alone  suf- 
ficient that  malice  existed,  nor  Is  tt  sufficient 
that  there  Is  want  of  probable  cause,  but 
both  these  elnnents  must  be  present  How- 
ever, malice  may  be  Inferred  by  the  Jury* 
from  the  lack  of  probable  cause.  Ames  v. 
Chlrurg.  152  Iowa,  278,  132  N.  W.  427,  38  U 
R.  A.  (N.  S.)  120;  note  to  Tlsdale  t.  Major, 
supra.  But  the  Jury  cannot  Infer  want  i)£ 
probable  cause  ^m  the  mere  &ct  that  tbo 
action  In  which  the  attachment  was  Issued 
was  decided  against  the  party  procuring  it 
If  the  party  suing  out  the  writ  of  attachment 
had  a  reasonable  belief  in  the  existence  of 
facts  necessary  to  sustain  the  same,  there 
was  probable  cause.  2  R.  C.  L.  899.  it  is 
said  that  the  test  is  what  would  prudent 
business  men  have  done  under  like  circum- 
stances. 2  R.  C.  L.,  supra.  The  burden  is 
upon  the  party  alleging  malice  and  want  of 
probable  cause  to  prove  the  same.  The  ev- 
idence In  this  case  shows  that  there  was  a 
dispute  between  the  parties  as  to  who  was 
In  debt  to  the  other.  Respondents  had  Ijor- 
rowed  money  from  appellant  and,  on  the  oth- 
er hand,  were  constructing  a  buUdIng  for  it 
There  was  a  dispute  as  to  how  much  wsa 
due  on  the  building.  The  books  of  appelluot 
showed  that  respondents  were  In  Its  'debt  to 
the  extent  of  som^hing  over  $1,000.  O^ere 
is  no  evidence  tending  to  show  malice  or 
want  of  probable  cause  or.  as  a  matter  of 
fact,  anything  further  than  an  honest  mla- 
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underatandlng  between  tbe  parties  as  to 
wlilcti  one  owed  tlie  other. 

Jndgmoit  is  reversed,  and  tbe  cause  Is  re- 
manded for  a  new  trlaL  Costs  are  awarded 
to  appellant. 

BUDGE,  0.  J.,  and  BIOB,  X,  concur. 


m  Idabo,  440) 

KETSER  r.  CITY  OF  BOISE. 
(Supreme  Court  of  Idabo.   June  12,  1917.) 

1.  MurVICIPAL  COBPOBATIONS  ^=3600— Pericit 
TO  Obstruct  Street— Revocation . 

The  holder  of  a  permit  to  install  an  obstruc- 
tion in  a  public  street  or  thoroughfare  for  pri- 
vate purposes  acquires  do  property  or  contrac- 
tual right  by  reason  of  the  issuance  to  him  of 
such  permit,  and,  whenever  tbe  city  authorities 
deem  it  necessary  as  a  police  regulation  to  va- 
cate aii3  revoke  such  permit,  tbe  bolder  thereof 
baa  no  alternative,  bat  must  comply  with  tbe 
order  of  revocation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1490,  1491.] 

2.  Municipal  Corporations  «»690  — Rbvo^ 
CATION  or  Permit- Injunction- Demurbicr. 

Held,  that  the  action  of  the  trial  court  in 
■nstainiog  tbt  demurrer  to  the  complaint  and 
dismissing  the  action  was  not  error. 

pQd.  Note.— For  other  cases,  see  Municipal 
GotporatioDs.  Gent  Dig.  H  1490, 1491.] 

Appeal  from  District  Coart,  Ada  County ; 
Carl  A.  Davis,  Judge. 

Action  by  Samuel  Keyser,  doing  business 
nnder  the  nnme  and  style  of  tbe  American 
Grocery  Oomiiauy,  to  enjoin  the  City  of  Boise 
from  removing  by  force  a  gasoline  pump.  In- 
stalled by  appellant  on  a  public  street,  un- 
der a  permit  issued  to  him  by  the  City.  De- 
murrer to  complaint  sustained  and  action 
dismissed,  and  ptalntlCF  appeals.  Affirmed. 

Van  W.  Hasbrouclc,  of  Homedale,  for  ap- 
pellant. Chas.  F.  Reddoch,  of  Boise,  for  re> 
spondent. 

BUDGE,  0.  J.  The  appellant  filed  a  com- 
plaint in  tbe  district  court,  setting  up  the 
following  facta:  That  be  was  conducting  a 
grocery  business  In  Boise  City;  that  respond- 
ent is  a  municipality  in  Ada  county ;  that 
on  tbe  4tb  day  of  May.  1915,  the  council  of 
said  city  passed  a  resolution,  upon  his  appli- 
cation, permitting  and  authorizing  him  to  In- 
stall a  gasoline  tank  for  the  purpose  of  selling 
gasoline  to  automohlllsts  and  others;  that 
pursuant  to  this  permit  and  relying  there- 
on, he  purchased  a  gasoline  tank  and  pump 
and  employed  a  skilled  plumber  to  Install  tbe 
same ;  that  the  installation  therpof  was  com- 
pleted on  tbe  13th  day  of  May,  1015,  with  the 
exception  of  replacing  the  cement  of  the  side- 
walk around  It ;  that  during  the  Installation 
thereof  two  members  of  the  city  council  were 
present  and  assisted  him  in  lining  up  the 
pump  with  the  walk ;  that  one  of  the  coundl- 
men  came  to  him  and  stated  that  he  was  au- 
thorized by  the  council  to  Investi-gate  tbe 
pump,  which  he  did,  and  stated  to  appellant 


that  he  would  report  tbe  matter  to  tbe  coun- 
cil; that  said  councilman  came  back  to  ap- 
ptilant'8  place  of  business  and  stated  that  the 
CQundl  objected  to  the  pump  on  account  of 
its  appearance  aad  tbe  img  arm  projecting 
from  it ;  that  appellant  removed  tbe  arm  and 
agreed  with  tbe  council  that  be  would  not 
use  tbe  galvanized  Iron,  whldi  came  with  tbe 
pump,  for  covertng  tbe  same,  as  the  council 
considered  It  unsightly;  that  tbereaft«r  tbe 
council,  without  any  notice  to  appellant,  on 
the  14th  day  of  May,  1915,  beld  a  special 
meeting  and  passed  a  resolnti<m  directing  ai>- 
peTlant  to  remove  the  pump,  so  Installed, 
within  two  days  from  tbe  date  of  said  reso- 
lution, and  that,  In  the  event  oC  his  failure 
so  to  do^  tbe  street  commlsrtoner  was  di- 
rected and  ordered  to  remove  the  pump  and 
place  tbe  street  In  its  previous  condition,  at 
tbe  expense  of  appellant;  that,  unless  re- 
strained by  this  court,  said  resolution  would 
he  carried  Into  effect,  to  the  great  wrong  and 
injury  of  appellant,  and  In  violation  of  bis 
rights  UDder  said  permit;  that  the  action  of 
the  coundl  in  ordering  the  pump  removed 
was  without  authority  of  law,  was  wholly 
null  and  void  and  in  violation  of  appellant's 
constitutional  rights,  and  deprived  him  of  tbe 
right  of  due  process  of  law;  that  be  bad  no 
speedy  or  adequate  remedy  at  law;  that  tbe 
purported  resolution  of  May  14, 1915,  did  not 
state  the  correct  state  of  facts,  in  that  it  pur- 
ported to  state  that  tbe  council  directed  and 
Instructed  appellant  not  to  install  an  inside 
pump  of  the  type  and  cbaracter  Intended  to 
be  installed ;  that,  on  tbe  contrary,  tbe  coun- 
cil never  made  any  objection  to  the  cbaracter 
or  the  type  of  pump  not  being  an  outside 
pump  until  their  purported  resolution  of  May 
14,  1915 ;  that  appellant  prior  to  said  date 
had  no  notice  from  the  council  that  tbe  pump 
was  not  In  accordance  with  the  ordinance  of 
the  city  or  not  a  proper  pump  for  said  pur- 
pose; that,  on  the  contrary,  the  pump  and 
tank  were  Inspected  by  the  chief  of  the  Are 
department  of  said  city  and  by  members  of 
the  city  council:  that  the  city  and  members 
of  Its  council  had  ample  opportunity  to  ob- 
serve, and  did  observe,  the  almost  complete 
Installation  of  the  tank  and  pump  before  the 
passing  oC  said  purported  resolution  on  May 
14,  1915,  where  and  when  appellant  first  re- 
ceived Information,  by  his  voluntary  appear- 
ance at  said  coundl  meeting,  that  the  ninlnto- 
nance  of  the  pump  would  not  he  permitted ; 
that  tbe  council  and  city  have  authorized  in- 
stnllatlons,  and.  under  said  authorisations, 
there  have  been  Installed  In  said  city  pumps 
of  the  same  type  aiid  character  as  the  pump 
Installed  by  tbe  appellant;  that  appellant  had 
performed  all  the  conditions  on  his  part  to  be 
performed  under  said  permit,  and  prayed  for 
a  temporary  restraining  order,  restraining 
the  city  from  the  threatened  acts,  set  forth 
In  the  complaint,  and  for  an  order  to  show 
cause  why  tbe  temporary  restraining  wder 
should  not  be  made  absolute. 


«9Por  other  easM  see  uunt  tople  sod  KBY-NUUBBB  la  aU  K«r-NiimlMr«d  DlgMts  and  ladma 
16BP.-71 
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Bespondent  demorred  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  Injunctive  or 
otherwise.  The  demurrer  was  sustained, 
and,  appellant  retuslngr  to  plead  fortber, 
judgment  was  entered  dismissing  the  action. 
This  is  an  appeal  from  the  Judgment 

Appellant  assigns  the  following  errors: 
That  the  court  erred  In  sustaining  the  de- 
murrer to  the  complaint,  and  in  rendering 
judgment  In  favor  of  respondent  The  only 
qnestion  tor  this  court  to  determine  Is  wheth- 
er or  not  the  complaint  states  a  cause  of 
action. 

[1,2]  The  authorities  dealing  with  the 
question  raised  by  the  demurrer  are  conflict- 
ing, but  we  are  of  the  opinion  that  the  sound- 
er rule,  and  the  rule  supported  by  the  better 
reasoned  cases.  Is  to  the  effect  that  the 
streets,  from  side  to  side  and  end  to  end,  be- 
long to  the  public,  and  are  held  by  the  mu- 
nicipality In  trust  for  the  use  of  the  public. 
The  dty  Is  therefore  witUont  authority,  In 
tlie  absence  of  a  legislath-e  enactment  ex- 
pressly permitting  It,  to  srant  a  private  per- 
son or  corporatlMi  a  permit  to  e^ect  or  main- 
tain a  permanent  obstruction  in  a  public 
street  or  thoroughfare  for  a  purely  private 
purpose;  we  have  no  sudi  statute  In  this 
state.  It  follows  that  any  one  obtaining  a 
permit  from  the  city,  for  the  private  use  of 
a  public  street,  as  In  this  case,  takes  the 
same  with  notice  that  it  is  subject  to  revoca- 
tion at  the  will  of  the  city,  and.  Indeed  in 
this  view,  it  matters  not  whether  the  use  Is 
made  In  accordance  with  a  permit  or  without 
one,  the  use  Is  merely  permissive  In  either 
event,  and  revocable  at  any  time  without  no- 
tice. If  the  person  making  such  private  use 
of  a  street  goes  to  expense,  he  does  so  at 
his  own  risk,  and  he  will  not  be  heard  to 
complain  that  lils  property  Is  being  taken 
without  due  process  ot  law. 

Tbe  holder  of  a  permit  to  install  an  ob- 
stmctlcm  in  a  public  street  or  thoroughfare, 
for  a  private  putpose,  acquires  no  property  or 
contractual  right  by  reason  oC  the  Issuance  to 
him  of  such  permit,  and  whenever  the  dty 
authorities,  in  their  discretlw,  deem  it  neces- 
sary, as  a  pn^er  police  measure,  to  vacate 
and  revoke  such  permit,  the  bolder  of  the 
same  has  no  alternative,  but  must  comply 
with  the  order  of  revocatltm.  3  McQnlltln, 
Mun.  Corp.  I  13X9 ;  Elster  v.  City  of  Spring- 
field. 49  Ohio  St  82,  30  N.  B.  274;  City  of 
Denver  v.  Glrard.  21  Cola  447,  42  Fac.  662; 
Lacy  V.  Oskaloosa,  143  Iowa.  704,  121  N.  W. 
642,  31  U  R.  A.  (N.  S.)  853;  RIbbard  v.  Chi- 
cago, 173  111.  91,  SO  N.  E.  '250,  46  U  U.  A. 
621 ;  dty  of  Tell  City  v.  Bielefeld,  20  Ind. 
App.  1,  49  N.  B.  1090;  Winter  v.  City  of 
Montgomery,  83  Ala.  689,  3  South.  236 ;  Ain- 
ley  V.  Hackensack  imp.  Commission,  64  N.  J. 
Law,  604,  45  AtL  807 ;  Eddy  r.  Granger,  10 
B.  1. 106,  31  Atl.  831,  28  U  IL  A.  517;  South 
Highland  Ia  ft  I.  Ca  v.  Kansas  City,  100  Mo. 
App.  518,  75  S.  W.  383;  City  Of  New  York  v. 


United  States  Trust  Co..  116  App.  DIt.  849, 
101  N.  T.  Supp.  674 ;  Emerson  t.  Babcock,  66 
Iowa,  257,  28  N.  W.  666,  56  Am.  BesK  273 ; 
Norfolk  V.  Ghamberlaine,  89  Ta.  196,  16  S. 
E.  730;  Ely  v.  Campbell,  59  How.  Prac.  (N. 
Y.)  833. 

It  may  be  that  a  different  rule  would  ap- 
ply It  the  mnntdpality  had  been  ^ven  the 
right  to  grant  such  a  permit  by  statute. 
Some  cases  have  g/oae  to  the  extent  of  an- 
noundng  a  rule  contraiy  to  the  one  bweln 
expressed,  apparently  upon  tlie  theory  that  a 
mnnidpality  has  a  rig^t,  in  the  absence  of  a 
statute  authorizing  it,  to  grant  an  Irrevoca- 
ble license  or  permit  of  a  private  use  of  the 
streets,  so  iMig  as  sndt  use  does  not  materi- 
ally IntCTfere  with  the  use  thereof  by  the 
public.  3  McQulUin,  Mun.  Corp.  (  1310;  City 
of  Buffalo  V.  Chadeayne  (Super.  Buff.)  7  N. 
Y.  Supp.  6&1:  Spencer  v.  Andrew,  82  Iowa, 
14,  47  N.  W.  1007, 12  L.  E.  A.  115 :  First  Nat 
Bank  V.  City  of  Emmetsbnrg,  157  Iowa,  Ri6, 
138  N.  W.  451-466,  U  R.  A,  1915A,  982; 
Smith  V.  City  of  Jefferson,  161  Iowa,  245, 142 
N.  W.  220,  45  U  R.  A.  (N.  S.)  792,  Ann.  Gas. 
191 6A.  97. 

While  the  latter  view  has  some  very  plaus- 
ible ai^uments  in  its  favor,  we  are  not  in 
accord  with  it.  for,  as  Indicated  above,  the 
former  view  Is  supported  the  weight  of 
modem  authority  and  by  sound  legal  prind- 
ple. 

The  complaint  therefore  does  not  state  a 
cause  of  action,  and  the  demurrer  was  pn^ 
erly  sustained.  The  judgment  is  affirmed. 
Costs  awarded  to  respondent 

MORGAN  and  RICE.  JJ.,  concur. 


(3D  Idalio.  431) 
CALIAHAN  V.  CALLAHAN. 

(Sapreme  Court  of  Idaho.   June  11,  1917.) 

1.  VBNtjE  «»49<1)  —  Pbkjumcb  or  TauL 
Jdoob— Mandatory  Dutt. 

When  a  motion  for  a  change  of  venne,  on  the 
ground  of  the  bias  and  prejudice  of  the  trial 
judge,  is  supported  by  a  sufficient  showins.  it  is 
the  duty  of  such  judge  to  grant  a  cbange  of  ven- 
ue, and  such  duty  is  mandatory  and  cot  discre- 
tionary. 

[Ed.  Note. — For  other  cases,  see  Venae,  Cent 
Dig.  8  71.1 

2.  Vbnuk  4»67— Bias  or  Tbial  Judob— Sur- 
nciEHCT  or  Showimo. 

A  direct  allegation  of  the  fact  of  prejodice 
&nd  bias  on  the  part  of  a  trial  judge,  based  on 
the  belief  of  aSiant,  and  accompanied  by  a  state- 
ment of  the  facts  on  which  the  belief  is  based, 
as  complete  as  the  nature  of  the  case  admits 
of,  constitutes  a  sufficient  sbowiog  of  bias  and 
prejudice,  to  sostoln  an  order  for  a  change  of 
venue  on  that  ground,  and  this  is  particularly 
true  where  the  trial  jadge  expressly  finds  that 
he  Is  disqualifled,  and  that  sufficient  grounds 
exist  therefor. 

giid.  Note.— For  other  cases,  see  Tenue,  Cent 
.  H  114-120.] 
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3.  Venue  4=975— Ghahoe  of  Vxnub— Trans- 
fer. 

An  order  jtrantiag  a  change  of  venue  in  a 
caoBe  pending  in  a  district  court  Bfaould,  io  the 
abaence  of  an  agreeoient.  trannfer  the  caase  to 
the  nearest  coart,  judicial  district  and  county, 
"where  the  lilte  objection  or  cause  for  making 
the  order  does  not  exist,"  and  such  order  should 
uot  designate  the  judge  before  whom  such  cause 
should  be  tried. 

[Ed.  Note.— Por  other  cases,  see  Venue,  Cent 
Dig.  SS  130-X32,  137.] 

4.  Ordbb  Grantino  Change  or  Venue. 

i/eM,  order  granting  a  change  of  venue  af- 
firmed, with  directions  to  the  trial  court  to  amend 
same  in  conformity  with  the  views  herdn  ex- 
pressed. ^ 

Appeal  -from  District  Court,  Sboshone 
County ;  William  W.  Woods,  Judge. 

Action  for  divorce  by  James  F.  Callaban 
against  Helen  Ellzabetb  Callaban,  wltb  cross- 
complalot  by  defendant.  From  an  order 
granting  a  change  of  venue  on  tbe  ground  of 
tbe  prejudice  of  tbe  Judge,  plalntlft  appeals. 
AfBrmed,  wltb  directions  to  amend  order. 

Walter  H.  Hanson,  of  Wallace,  for  appel- 
lant Harry  H.  Parsons,  of  Missoula,  Moot., 
and  Feathersttme  &  Fox,  of  Wallace,  for  re- 
spondent. 

BUDQE,  C.  J.  Appellant  Instituted  an  ac- 
tion, in  tbe  district  court  for  the  First  judi- 
cial district,  lu  and  for  Shoshone  county, 
for  a  decree  of  divorce  from  respondent.  The 
respondent,  after  filing  her  answer  and  cross- 
complaint,  made  a  motion  for  a  cbauge  of 
vmuc,  upon  the  ground  tbat  tbe  Honorable 
William  W.  Woods,  judge  of  said  court,  was 
disqualified,  "I>ecau8e  of  the  bias  and  preju- 
dice of  tbe  said  Judge,"  and  based  ber  motion 
upon  the  records  and  files  in  tb<e  action,  and 
upon  her  aBldavlt,  In  which  she  stated  tbat 
sbe  bad  been  advised  by  certain  residents  of 
Sbosbone  county,  and  that  she  believed,  and, 
therefore,  alleged,  tbat  sbe  could  not  have 
a  fair  and  Impartial  trial  before  said  Judge, 
by  reason  of  bis  friendship  for  appellant  and 
prejudice  against  reqxfndent;  tbat  appellant 
had  on  numravuB  occfidcms  stated  to  her  tbat 
he  could  win  any  case  in  vrbtch  he  was  a 
party  before  said  Ju^,  because  of  their 
long  friendship  and  the  Influence  which  ap- 
pellant had  over  him;  that  in  some  actions 
dedslMis  bad  been  rendered  favorable  to 
him,  by  reason  of  sncb  ii^nence  and  friend- 
ship; that  when  decisions  bad  been  rendered 
against  blm  he  bad  lost  sfdely  on  account  of 
tlie  misconduct  of  bis  counsel;  that  the 
Judge  had  been  for  more  than  30  years  a 
dose  and  intimate  friend  and  political  asso- 
ciate ot  appellant,  and  by  reason  thereof  re- 
spoudept  could  not  have  a  fair  and  Impartial 
trial;  and  that  said  Judge  was  aK>ri8ed  of 
cwtain  matters  which  had  taken  place  be- 
tween the  parties  to  the  action,  looking  to 
condonaticm  and  settlement,  after  the  suit 
had  been  filed,  and  would  be  a  material  wit- 
ness  up<Hi  the  trial. 


At  tbe  bearing  of  the  motion  counter  affi- 
davits bad  not  been  filed,  but  the  substance 
of  tbe  counter  showing,  thereafter  made  and 
filed,  was  stated  to  and  considered  by  the 
court  In  making  the  following  order,  to  wit: 

"  •  •  •  The  court  •  *  •  being  fully 
advised  In  tbe  premises,  and  it  satiBfactorily  ap- 
pearing to  the  said  judge  that  he  is  disquftUficd 
from  trying  the  said  causr,  and  that  sufficient 
ground  exists  therefor:  Now.  therefore,  it  is 
ordered,  a  change  of  the  place  of  trial  of  the  said 
action  be  and  the  same  hereby  is  granted,  and 
that  the  said  cause  be  and  the  same  hereby  is 
transferred  to  tbe  district  court  of  the  Eixbtb  ju- 
dicial district  of  the  state  of  Idaho,  and  to  tbe 
Honorable  Itobert  N.  Dunn,  one  of  Uie  judges  of 
tbe  said  district  court." 

[1, 2]  On  appeal  from  the  above  order, 
granting  a  chnoge  of  the  place  of  trial,  appel- 
lant contends:  First,  that  the  showing  made 
was  losulflcient  to  establish  bias  and  preju- 
dice; second,  that  If  tbe  showing  was  sutfl- 
dent  a  change  of  venue  should  not  have  been 
granted,  but  tbat  another  district  Judge 
should  have  been  called  in  to  try  the  case; 
third,  that  If  tbe  showing  was  sufficient  and 
tbe  judge  was  within  bis  rights  In  ordering  a 
change  of  venue,  tbat  tbe  order  Is  void  for  In- 
sufficiency In  tbat  it  should  have  specified  the 
particular  county  to  which  tbe  cause  was 
transferred;  fourth,  that  If  tbe  showing  was 
sufficient  the  order  was  voM  for  the  reason 
that  it  designated  the  particular  Judge,  there 
being  two  Judges  in  the  district  to  wbl^  It 
was  transferred. 

Upon  the  first  proposltltm  appelant  relies 
mainly  upon  tbe  decision  of  this  court  in  Bell 
V.  BeU,  18  Idaho,  636,  111  Pac.  1074,  which 
reversed  an  order  granting  a  diange  of  vmue 
under  somewhat  similar  circumstances,  upon 
the  ground  that  the  showing  was  insufficient 
In  that  it  did  not  recite  the  facts  whtdi  were 
•relied  upon  to  establish  the  existence  of  prej- 
udice and  bias  on  the  part  of  tbe  Judge.  In 
the  Instant  case  an  examination  of  the  affida- 
vit discloses  the  facts  relied  upon  to  estab- 
lish the  existence  of  bias  and  prejudice  on 
the  part  of  the  trial  Judge,  which  we  think 
are  sufficient.  Booren  v.  McWIlUams,  33  N. 
D.  339, 157  N.  W.  U7;  Falvre  ManderdiQld, 
117  Iowa.  724,  80  N.  W.  76;  Morehouse  v. 
Morehouse,  136  Gal.  332,  68  Pac.  97&  In  tbe 
latter  case  it  was  said: 

"But  here  there  is  a  direct  allegation  of  the 
fact  of  prejudice  and  bias  on  the  part  of  the 
judge;  and,  though  the  allegation  is  based — as 
in  most  cases  it  must  t>e  based — merely  on  the 
belief  ot  the  affiant,  yet  it  Is  accompanied  by  a 
statement  Of  tlie  facts  on  which  tbe  belief  is 
based,  as  complete  as  the  nature  of  the  case  ad* 
mittea  of;  and  this  was  all  that  could  reason- 
ably be  required." 

The  latter  case  was  quoted  with  approval 
in  Bassford  v.  Earl.  162  CaL  U5,  121,  121 
Pac  395-398,  wberdn  the  Order  denying  the 
motlcm  tor  a  diange  of  venue  was  reveiwd 
for  the  reason  tlut  there  was  no  affidavit  of 
the  trial  Judge  opposing  the  movant's  show- 
ing, the  court  saying: 
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"If  such  a  statement  was  necessary  !□  antwer 
to  the  Bassford  affidavit,  and  not  only  do  we 
think  it  was,  but  from  the  affidavit  of  Mr. 
Wheeler  it  seems  so  to  have  been  regarded  by  the 
respondents  to  that  motion,  the  one  pemoo,  who, 
with  an  informed  mind,  could  make  such  a  dec- 
laration, was  the  judge  himself,  and  he  does  not 
do  sa" 

The  same  nile  was  annonnced  In  Kentlng 
T.  Kentlng,  168  Cal.  754.  147  Pac.  074 ;  Jones 
American  Cent.  Ins.  Co..  83  Kan.  44,  lOf) 
Pae.  1077.  Not  only  did  the  trial  Judge,  in 
the  case  at  bar,  make  no  such  affidavit,  but 
on  the  contrary  be  expresiily  finds  In  his 
order  that  he  la  dtaqualifled,  and  tbat  sutfl- 
dent  ground  exists  for  a  change  of  venue. 
The  order,  therefore,  was  properly  granted. 
Again  referring  to  the  Bell  Case,  it  will  also 
be  noted  that  that  cose  was  decided  In  1910. 
and  tbat  section  4125,  Rev.  Codes,  has  been 
amended  by  chapter  96,  Sess.  Laws  1913.  p. 
385,  to  read  as  follows: 

"The  court  or  fudge  mu«t,  on  motion,  tcAen  it 
appeart  hy  affidavit  or  other  tatitfactory  proof, 
cfaange  the  place  of  trial  In  the  following  casea. 
•   •   •  •*  atalics  onn.) 

In  this  amendment  "may"  has  been  chang- 
ed to  "must,"  and  the  other  italicized  por- 
tion baa  been  added.  Just  what  the  Legisla- 
ture Intended  to  tndude  in  the  clause  "other 
satisfactory  proof  does  not  apiiear.  But 
wliere  the  sbowing  Is  audi  as  appears  In  this 
record,  and  where  the  trial  Judge  bimself  has 
expressly  found  that  he  was  satisfied  of 
bis  own  disqualification  and  tbat  suffident 
grounds  existed  for  a  diange  of  venue,  tt 
would  not  only  be  unjust  to  the  parties  liti- 
gant, but  it  would  be  an  imposition  upon  the 
trial  Judge  fw  this  court  to  compel  him  to 
try  the  case  under  snch  drcumstances. 

(1, 4]  The  seccwd  point  urged  by  appellant 
la  equally  without  merit.  In  view  of  the  lan- 
guage of  section  4126,  Rev.  Codes,  wMch  pro* 
Tides  that  wlKuever  tbe  Judge  Is  disqualtfled 
in  an  action—- 

"it  mast  be  transferred  for  trial  to  such  other 
court  of  competent  jurisdiction  as  may  be  agreed 
upon  by  the  parties  by  stipulation  in  writing  in 
open  court,  and  entered  in  tbe  minutes;  or, 
if  they  do  not  so  agree,  then  to  the  nearest  court 
where  the  like  objection  or  cause  for  making 
the  order  does  not  exist'* 

In  other  words,  when  a  motion  for  a 
change  of  venue,  on  the  ground  of  the  bias 
and  prejudice  of  the  trial  Judge,  Is  supported 
by  a  BUfBdent  showing.  It  is  the  duty  of  such 
judge  to  grant  a  change  of  venue,  and  sueh 
duty  is  mandatory  and  not  discretionary. 
Gordon  v.  Conor,  6  Idaho,  673,  51  Pac.  747. 

Keei>lng  the  latter  section  in  mind  appel- 
lant's third  and  fourth  objections  are  readily 
disposed  of.  It  is  clear  tliat  tbe  parties  did 
not  agree  by  stipulation  In  writing,  entered 
in  the  minutes,  or  otherwise,  that  the  cause 
should  he  transferred  to  any  other  court, 
and,  failing  in  this,  tbe  Judge  being  dlsquatl- 
fled,  the  statute  fixes  the  ocurt  to  which  the 
cause  should  be  transferred,  namely,  to  an- 
other district  court  and  "to  the  nearest  court 


where  the  like  objection  or  cause  for  making 
the  order  does  not  exist."  What  is  the  near- 
est court  is  a  fact  of  which  both  the  trial 
court  and  this  court  take  Judidal  notice. 

The  order  should  have  transferred  the 
cause  to  the  district  court  of  the  Eighth  ju- 
didal district  for  Kootenai  county,  without 
desti?natine  what  judge  should  try  the  case. 
That  portion  of  the  order  which  designated 
the  particular  judge  must  be  regarded  as 
mere  surplusage,  in  view  of  section  3829, 
Rev.  Codes,  as  amended  by  chapter  4,  Sess. 
I.aws  1011.  p.  6,  which  provides  that  the  se- 
nior judge  shall  apportion  the  bualiiess  of 
such  district  among  such  Judges  as  equally 
as  may  i)e. 

The  order  appealed  from  Is  affirmed,  and 
the  trial  Judge  who  made  the  order  Is  direct- 
ed to  amend  the  same  in  conformity  with 
the  views  herein  expressed.  Costs  awarded 
to  respondent. 

IIORGAN  and  RICB,  JJ.,  concur. 


(tt  Idaho.  4U) 

ANDERSON  v.  COUNCIL  LTTMBRIt  CO, 
(Supreme  Court  of  Idaho.    June  16.  1017.) 

1.  Sales  *=9.1fi3— Qdantitt  of  Logs  Dkijt- 
EBED— Question  for  Jury. 

Tbe  qupstioa  of  the  number  of  loss  deliv^ 
«red  under  an  oral  contract  is  a  question  of 
fact  for  the  jury  to  determine  under  all  tit  the 
facts  and  drcumstances  in  evidence. 

!Kd.  Note.— FV>r  other  cases,  see  Sales,  Cent, 
g.  {  1064.1 

2.  Sales  «=»359(1)  —  Quaktitt  Deuvebko— 

evioence. 

Held,  that  the  Jury  were  Jastified  noder  the 
evidence  in  this  case  in  finding  that  respondent 
snbntaatiaily  complied  with  his  part  of  the  con- 
tract. 

[Ed.  Note.— Fnr  other  cases,  see  Sales,  Cmt. 
Dig.  U  1056.  1067.1 

3.  Sales  «s>.^8(1>— Breacit  or  Gontbaci^ 
Recovery  fob  I<ogb  Delivereo. 

A  party  who  has  failed  to  perform  In  foil  bla 
part  of  a  contract  to  deliver  \on  may  recover 
com^ns&tion  for  the  logs  actually  delivered  ac- 
cording  to  the  contract  price,  less  damages,  if 
any,  occasioned  by  his  failure  to  fully  complete 
the  contract. 

[Ed.  Note.— For  other  coses,  see  Sales,  Cent. 
Dig.  {S  9T3-07S.  9S3-986.1 

Appeal  from  District  Court,  Adama  Cono- 
ty ;  Ed.  L.  Bryan.  Judge. 

Action  by  Aaron  Anderson  against  the 
Council  Lumber  Company.  Judgment  for  de- 
fendant, motion  for  new  trial  ovenruled«  and 
it  appeals.   Aflinned.  - 

James  A.  Stinson,  of  Coundl,  for  appeU 
lant  L.  Ij.  Burttaisbaw,  <tf  Council,  for  re* 
spondmL 

BUDGE.  C  J.  This  Is  an  action  bronght 

by  the  respondent  against  the  appdiant.  upoa 
an  oral  contract,  to  recover  a  balance  of 
$387.68  alleged  to  be  due  respondent  there* 
under.  There  were  several  causes  of  action 
pleaded  in  tbe  complaint,  hut  tbe  only  one  at 
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Inue  here  Is  the  first  cause  of  action.  In- 
Tolving  the  contract  above  mentioned,  the 
other  causes  of  action  having  been  waived  by 
the  re^ndent 

It  appears  that  respondent  agreed  to  cut 
and  haul  a  certain  quantity  of  sawlogs  for 
appellant,  "the  amount  of  logs  to  be  the 
amount  of  timber  purchased  by  the  said  de- 
fendant from  the  United  States  goTemment," 
and  to  pile  the  brush.  Appellant  agreed  to 
pay  respondent  therefor  at  the  rate  of  $3  per 
1,000  feet,  board  measure.  The  case  was 
tried  before  the  court  and  a  jury,  the  jury  re- 
turned a  verdict  Id  favor  of  respondent  for 
$300,  and  Judgment  was  entered  thereon  for 
respondent.  This  appeal  Is  from  the  Judg- 
ment and  from  the  order  of  the  trial  court 
overruling  appellant's  motion  for  a  new  triaL 
There  are  several  assignments  of  error  which 
we  do  not  deem  necessary  to  set  oat  In  haec 
verba. 

[1,  21  The  point  mainly  relied  upon  by  ap> 
pellant  Is  that,  respondent  having  agreed  to 
cut  and  haul  all  of  the  timber,  and  having 
pleaded  a  complete  performance  on  his  part, 
and  the  evidence,  as  appellant  contends,  fail- 
ing to  show  a  complete  performance  on  the 
part  of  respondent,  appellant  was  entitled 
to  a  directed  verdict  It  Is  admitted  by  ap- 
pellant that  respondent  "would  have  coming 
to  him,  under  said  agreement,  the  amount 
claimed,  to  wit,  the  sum  of  $387.68,  If  he 
bad  completed  his  agreement  as  alleged  and 
agreed  upon." 

There  is  some  conflict  in  the  evidence  as  to 
just  where  the  logs  were  to  be  hauled  or  de- 
livered, and  some  conflict  as  to  the  number 
of  logs  which  wm  not  delivered.  The  evi- 
dence on  the  part  of  respondent  Is  to  the  ef- 
fect that  all  of  the  logs  were  pro^rly  de- 
livered with  the  exception  of  three  logs,  ag- 
gregating a  total  of  about  240  feet,  board 
measure.  All  of  the  evidoioe  shows  that  ap- 
proximate 700,000  feet  of  logs  were  hauled 
and  delivered  by  respondent  under  the  con- 
tract The  evidence  on  the  part  of  appellant 
la  to  the  effect  that  some  15  or  18  logs  were 
not  delivered  by  respondent  The  number  of 
Ic^  not  deilTered  was  a  question  for  the 
Jitty  to  determlM  under  all  of  the  facta  and 
circumstances  In  evidence.  The  jury  were 
Justified,  under  the  evidence,  in  flndlng,  as 
they  must  have  dme  in  order  to  have  return* 
ed  tiie  verdict  which  they  did  return,  a  sub- 
stantial conqiUance  on  the  part  of  reqiondent 

[SI  This  court  held  in  Huber  v.  Blackwell 
Lumber  Co.,  27  Idaho.  373, 148  Pac.  903,  that: 

"A  party  who  has  failed  to  perform  bis  con- 
tract in  full  to  deliver  logs  may  recover  com- 
XWDsatioD  for  the  logs  delivered  accordiog  to  the 
contract  price,  lesa  damages  occasioned  by  bis 
failure  to  complete  the  contract" 

The  questions  Involved  In  the  case  at  bar 
are  strictly  analc^ous  to  those  before  the 
court  In  the  Huber  Case,  wherein  the  authori- 
ties are  reviewed  at  length  and  the  rule 
above  quoted  announced,  quoting  with  ap- 


proval from  Saunders  r.  Short,  86  Fed.  226, 
30  C.  C.  A.  462.  It  is  unnecessary  in  this 
opinion  to  again  review  the  authorities  which 
sutqwrt  the  principle  announced  in  the  Huber 
Case.  While  the  subject-matter  Involved 
in  the  Huber  Case  was  the  sale  and  delivery 
of  personal  property,  aud  the  subject-matter 
of  the  contract  here  is  that  of  employment 
for  the  performance  of  certain  services,  yet 
the  principles  Involved  are  precisely  the 
same.  Turner  v.  Goodman  90  111.  App.  339; 
Buckwalter  v.  Bradley  (Ky.)  104  S.  W.  97a 
We  have  reached  the  conclusion,  after  a 
careful  examination  of  the  record  and  brieft 
Of  counsel,  that  tbere  is  no  reversible  error 
la  the  record,  and  the  judgment  Is  according* 
by  affirmed.  Costs  are  awarded  to  re> 
spondent 

MORGAN  and  RICB,  33.,  concur. 


(80  Idaho,  461} 
NELSON  V.  McQOLDRICK  LUMBER  CO. 

(Supreme  Conrt  of  Idaho.   June  IS,  1917.) 

1.  JvDowRjn  «9l43(2)—^ACATroii— Mistake 
OB  Kkoi.kct. 

Where  it  clearly  appears  that  a  defniiU  was 
permitted  to  be  entered  through  the  carelessness 
and  negligence  of  a  party,  or  his  counsel,  for 
which  no  reasonable  excuse  Is  oCFered,  It  nil)  not 
be  vacated  npon  the  theory  that  it  was  taken 
against  him  through  his  mistake,  Inadrertoice, 
surprise,  or  excusable  neglect 

TEd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  270.] 

2.  Costs  «=»260a)  —  Appbaz.  —  Dblat  — 
RuLR  OF  Conar. 

Under  rule  44  (153  Pac.  zill)  of  the  mies  of 
practice  in  this  court,  damnges  may  be  allowed 
to  respoodeot  in  an  amouot  not  to  exceed  12 
per  cent  of  the  judgment,  where  It  manifestly  - 
appears  the  appeal  has  been  taken  for  delay. 

[Ed.  Note.— For  other  cases,  see  Oosts,  Cent 
Dig.  IS  983.  986.  006.} 

Appeal  from  District  Court,  Shoshone  Goan- 
ty;  William  W.  Woods,  Judge. 

Action  by  J.  P.  Nelson  against  the  Mc- 
Ooldrlck  Lumber  Company.  Default  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  motion  to  vacate  the  default  defend- 
ant appeals.   Amended  and  affirmed. 

Culien,  Lee  &  Matthews,  of  Spokane, 
Wash.,  and  Featherstone  &  Fox,  of  Wallace, 
for  appellant  Wm.  D.  Keeton  and  B.  N.  La 
Velne,  both  of  St  Maries,  tor  respondent 

MORGAN,  J.  This  action  was  commenced 
on  September  10,  191S.  On  October  7th  ap- 
pellant flled  a  demurrer  to  the  complaint 
which  was  overruled  on  November  1st,  and 
ai^ellant  was  given  20  days  In  which  to 
answer.  By  stipulation  the  time  was  extend- 
ed to  and  Including  November  27tb,  and  on 
December  2d,  no  answer  having  been  flled, 
the  d^ault  of  appellant  was  entered.  On  De- 
cember 15th,  no  other  or  further  appearance 
having  been  made,  respondent  offered  proof 
In  support  <fC  the  allegations  of  his  complaint 
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oad  was  awarded  Judgment  In  the  sum  of 
$B23.43  and  costs. 

On  January  19,  1916,  appellant  caused  to 
be  serred  upon  counsel  for  respondent  a 
motion  and  notice  of  motion  to  vacate  the 
default  and  for  permission  to  answer,  togeth- 
or  with  an  affidavit  in  support  thereof  and 
a  proposed  answer  to  the  complaint  Those 
papers  were  filed  on  Jantinry  31st,  at  which 
time  the  motion  was  heart]  and  denied.  This 
appeal  is  from  the  Judgment  and  from  the 
order  denying  tbe  motion. 

The  assignments  of  error  bring  before  us 
for  review  the  showings  made  In  support  of 
and  in  opposition  to  the  motion  above  men- 
tioned and  the  action  of  the  tilal  court  there- 
on. 

[1]  It  appears  from  the  affidavit  of  W.  J. 
Matthews,  of  counsel  for  appellant,  that  it 
was  necessary,  in  order  to  ascertain  the  facts 
from  which  to  prepnre  an  answer,  to  con- 
fer with  J.  F.  Arm&eld,  appellant's  codefend- 
ant;  that  some  difficulty  was  encountered  In 
locating  Armfleid,  and  that  on  Xovemlier  13, 
It  was  found  he  was  In  Pnllman.  Wash. ; 
that,  although  affiant  communicated  with 
him,  both  by  telephone  and  letter,  and  offer- 
ed to  pay  all  expenses  of  the  trip  If  he  would 
go  to  Spokane,  Wash.,  where  affiant  resided, 
in  order  to  confer  with  counsel  for  appel- 
lant relative  to  the  facts  In  the  case,  he  de- 
clined to  do  so,  and  It  was  not  until  on  or 
about  November  29th  that  appellant  receiv- 
ed a  letter  from  him  purporting  to  give  the 
necessary  Information:  and  that  because  of 
this  fact .  It  was  Impossible  to  flle  the  an- 
swer at  an  earlier  date.  It  further  appears 
from  this  affidavit  Umt  the  answer  was  ac- 
tually prepared  by  affiant  prior  to  Novem- 
ber 27th,  and  that  some  delay  was  occasion- 
ed because  It  was  desired  that  the  verifica- 
tion thereto  be  made  by  Roy  Lammers, 
manager  of  appellant,  who  was  absent  from 
Spokane,  and  who  had  knowledge  of  the  mat- 
ters therein  alleged. 

A^de  from  tbe  contradictory  statements 
contained  in  this  affidavit,  by  rrason  of  which 
it  is  not  very  persuasive,  it  does  not  state 
facts  sutficlent  to  Invoke  the  beneflta  of  sec- 
tion 4229.  BeT.  Codes,  wherein  It  Is  pro- 
vided: 

"The  court  may  •  •  •  relieve  a  party,  or 
his  lejrnl  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  bim  through 
his  mlBtnke,  inadvertence,  surprise,  or  excusable 
neglect.' 

While  the  answer  In  this  ease  was  due 
on  November  27th,  it  conclusively  appears 
that  no  effort  whatever  was  made  to  pro- 
cure a  further  extension  of  time,  nor  was 
counsel  for  respondent  communicated  with 
upon  the  subject  by  counsel  for  appellant 
until  December  6th,  four  days  after  the  de- 
fault had  been  entered,  nor  does  any  'reason 
appear  why  soch  extension  was  not  applied 
for.  The  record  before  us,  taken  as  a  whole, 
does  not  show  that  tbe  default  was  permit- 


ted to  be  entered  through  tbe  mistake,  In- 
advertence, surprise,  or  excusable  neglect  of 
appellant,  or  of  Its  counsel,  but  does  dis- 
close that  it  was  due  to  carelessness  and 
negligence  for  which  no  reasonable  excuse 
was  offered.  The  rule  that  defaulU  will  not 
be  vacated  under  such  circumstances  has  long 
been  well  established  In  this  state.  Domer  t. 
Stone.  27  Idaho,  279,  140  Pac.  505,  and  cases 
therein  cited. 

[2]  From  the  facts  disclosed  in  this  record 
It  manifestly  appears  that  this  appeal  Is  en- 
tirely without  merit  and  was  taken  for  delay. 
Damages  In  the  sum  of  $62.81,  being  12  per 
cent,  of  the  amount  of  tbe  original  Judg- 
ment, exclusive  of  costs,  will  therefore  be 
allowed  to  respondent  under  rule  44  of  the 
rules  of  practice  In  this  court  Wllda  v. 
Brown,  27  Idaho,  218,  148  Pac.  469. 

Tbe  trial  court  is  hereby  directed  to  amend 
the  Judgment  by  adding  thereto  tbe  said  sum 
of  $U2.81.  The  order  appealed  from  and  the 
Judgment,  so  amended,  are  affirmed.  Costs 
are  awarded  to  respondent 

BUDGE,  a  J.,  mad  RICB,  X,  concar. 


(30  tdmbo.  4«} 

NAMPA  HIGHWAT  DIST.  t.  CANYON 
COUNTY. 

(Supreme  Court  of  Idaho.   June  13,  1917.) 

1.  Counties  ^»193— Powee  of  County  Cou- 
IflSSIONEB  —  Taxahon  poe  Bbidqb  Con- 
STBUCTION. 

The  board  of  county  commisstoners  has  the 
power  and  authority  to  levy  and  collect  taxes 
against  all  tbe  taxable  property  within  tbe  coun- 
ty, including  that  witbm  a  highway  district,  for 
the  payment  of  bonds,  the  proceeds  whereof  have 
been  used  for  the  construction  of  bridges  with- 
in the  county,  but  without  tbe  boundaries  of 
the  district 

[Ed.  Note.— E>:)r  other  cases,  see  CoonUes, 
Cent  Dig.  If  300-802.] 

2.  BffiDOES  «=>10(l>— CONSTBUCTION— APPOE- 

TiONicENT  or  Cost— Statute. 
Tbe  proviaiOTiB  of  section  16,  e.  S6,  Sess. 
Laws  1911,  p.  129,  hetd  to  not  be  applicable 
to  the  facts  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
DiV  i  aft] 

Appeal  from  District  Court,  Canyim  Coon- 
ty ;  Chas.  P.  McCarthy,  Judge. 

Action  by  the  Nampa  Highway  IHstrict 
against  the  Oninty  of  Canyon.  Judlgmoit 
for  d^udant,  and  plaintiff  appeals.  Af- 
firmed. 

F.  A.  Hagelin  and  A.  L.  Anderson,  both  of 
Nampa,  and  Richards  &  Haga,  of  Boise,  for 
appellant.  A.  F.  Stone,  H.  A.  Griffiths,  and 
Scatterday  &  Van  Duyn,  all  of  Caldwell,  for 
resimndent 

MORGAN,  J.  This  action  was  commenced 
by  appellant,  a  highway  district,  for  the  pur- 
pose of  causing  to  be  apportioned  between  it 
and  Canyon  county,  the  respondent,  of  whldi 
the  district  Is  an  Integral  part,  the  cost  of 
construction  of  three  bridges  situated  In  the 
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county  and  outside  of  the  district.    Money ; 
with  wlilch  to  pay  for  building  the  bridges 
was  procured  by  the  Issuance  and  sale  of , 
county  bonds.   It  appears  that  a  uniform  tax  i 
has  been  levied  upon  all  taxable  property  In ; 
the  county  for  the  puriiose  of  raising  money  | 
with  which  to  pay  the  interest  on  tlie  bonded  [ 
indebtedness  thus  created,  and  that  the  sum 
of  $573.75  has  beeu  collected  for  that  purpose 
from  the  owners  of  property  within  the  dis- 
trict 

It  is  appellant's  contention  that  neither  the 
inhabitants  of  the  district  nor  the  property 
situated  therein  are  L)enellted  by  the  con- 
struction or  maintenance  of  the  bridges,  and 
it  Is  sought  In  this  action  to  procure  a  de- 
cree to  that  effect  und  to  recover  the  money 
heretofore  paid,  as  above  mentioned. 

A  trial  was  had  befoi'e  the  court  without  a 
jury,  which  resulted  In  a  Judgment  In  favor 
of  defendant  dismissing  tlie  action,  from 
which  tbis  appeal  bus  been  taken. 

[1]  Appellant  was  created  and  Is  operat- 
ing under  and  by  virtue  of  chapter  55,  Sess. 
Laws  1911,  p.  121.  tlie  purpose  of  which  act 
Is  to  make  possible  the  creation  of  hlgliway 
districts  with  power  to  establish  and  main- 
tain their  own  systems  of  roads,  and,  to 
that  end,  provision  Is  made  for  the  collec- 
tion by  tlie  county  wherein  such  a  district  Is 
situated  of  taxes  for  road  and  bridge  pur- 
poses and  the  payment  of  the  money  so  col- 
lected, except  a  small  percentage  thereof,  to 
the  highway  district. 

The  statutory  enactments  providing  the 
means  by  which  taxes  levied  for  road  and 
bridge  purposes  shall  be  collected  and  ap- 
portioned between  the  county  and  highway 
district  have  been  fully  discussed  in  case  of 
Relnhart  v.  Canyon  County,  22  Idaho,  348, 
125  Pac.  791,  wherein  this  same  bond  issue 
was  called  in  question  by  a  property  owner  of 
appellant,  and  the  court  there  said  that  the 
principal  qaestton  presented  tor  determina- 
tion was: 

"Has  the  board  of  county  commisfiioners  the 
power  to  bind  the  property  and  lew  taxes 
against  the  property  within  a  legally  organized 
lughway  district  for  the  payment  of  bonds  is- 
sued by  the  county  after  the  organization  of 
such  highway  district,  thn  nroceens  to  be  nsed 
in  the  coiutraction  of  a  hridire  witliia  the  conn- 

Sr,  but  witliout  tlic  boundaries  of  such  faiafawa; 
istrict?"  .  -J 

Tb&t  question  was  answered  by  the  court 
In  the  afflmtative,  and  It  said: 

"We  think  it  is  dear  under  the  provisions  of 
said  highway  district  act  and  the  statute  con- 
cemiog  the  issuance  of  bonds  for  the  construc- 
tioa  of  bridges  that  In  a  ease  like  the  one  nt 
bar  the  board  of  county  commlssionera  has  thn 
power  and  authority  to  levy  the  tax  unon  all 
of  the  property  within  the  county  for  the  pay- 
ment of  sudi  bonds  and  the  interest  thereon." 

[2]  Appellant  relies  for  its  right  to  re- 
cover upon  the  proTiidons  of  section  16,  c. 
5S.  Sess.  Laws  1811,  p.  129,  which  Is  as  fol- 
lows: 

"In  case  the  constmction,  maintenance,  re- 
pair or  improvemttit  of  any  higliway,  or  portion 


thereof,  within  a  county  and  not  included  within 
a  highway  district  In  such  county,  would  also 
bo  for  the  benefit  of  such  highway  district,  and 
the  cost  of  such  construction,  maintenance,  re- 
pair or  improvement  would  if  bonie  wholly  by 
Biich  excluded  portioo,  be  an  unjust  or  unreason- 
able burden  thereon,  or  in  case  the  construc- 
tion, maintenance,  repair  or  improvement  of 
any  hi;;hway,  or  portion  thereof,  within  a  hlfih- 
way  district  would  also  be  for  the  benefit  of 
a  portion  or  portions  of  audi  county  wliicb  are 
not  included  in  such  highway  district,  and  the 
cost  of  such  construction,  njaintenance,  repair 
or  improvement  would,  it  borne  wholly  by  such 
highway  district,  be  an  unjust  or  unreasonable 
burden  thereon;  in  either  of  such  cases  the 
highway  board  on  the  one  hand,  and  the  board 
of  county  commissioners  on  tbe  other,  shall  have 
iwwer  to  contract  each  with-  the  other  for  a  di- 
vision and  apportionment  of  the  coat  of  such 
construction,  maintenance,  repair  or  imp*jve- 
ment.  And  in  case  they  fail  to  agree  an  action 
vuay  be  maintained  in  the  district  court  of  the 
district,  between  such  highway  district  and 
tbe  county,  and  the  district  court  shall  render 
such  judgment  therein  as  sliall  i>e  just  and  equi- 
table in  respect  to  such  division  and  apportion- 
ment of  cost;  and  all  proceedings  in  such  ac- 
tion shall  be  the  same  as  in  ordinary  civil  ac- 
tions with  the  same  right  of  appeal  and  other 
rights  and  remedies  as  in  an  ordinary  civil  ac- 
tion by  or  against  a  body  politic  or  political 
subdivision." 

A  careful  reading  of  the  •tonsoing  section 
win  disclose  that  It  does  not  apply  to  this 
case.  That  law  is  Intended  for  the  relief  of 
the  portion  of  a  county  not  organized  into  a 
highway  district  In  case  road  or  bridge  con- 
struction or  Improvement  Is  undertaken  out- 
side the  boundaries  of  the  district,  by  provid- 
ing that  tbe  district  may  contribute,  or  be  re- 
quired to  do  so,  in  a  manner  not  otherwise 
provided  by  law  toward  the  expense  of  such 
Improvement;  also  that  In  the  event  such  Im- 
provement be  within  the  district,  but  bene- 
ficial to  other  portions  of  the  county,  and 
the  cost  thereof  is  sudi  that  It  would  be  an 
unjust  or  an  unreasonable  burden  upon  the 
district,  tbe  county  may  likewise  assist,  or 
be  required  to  do  so,  in  a  way  It  could  not 
otherwise  do. 

Neither  of  these  conditions  presents  It- 
self here,  Tbe  bridges  for  the  construction 
of  which  this  bonded  indebtedness  was  cre- 
ated are  outside  the  district,  so  that  is  not 
a  case  for  contribution  under  the  law  from 
respondent  in  aid  of  appellant  The  expense 
of  construction  Is  not  claimed  to  be  an  un- 
just or  unreasonable  burden  upon  the  coun- 
ty, and  it  is  not  asking  for  contribution  from 
appellant. 

Since,  as  held  In  Relnhart  t.  Canyon  Coun- 
ty, supra,  the  coimty  commissioners  have 
power  and  authority  to  levy  a  tax  upon  all 
taxable  property  within  tbe  county,  including 
that  within  the  highway  district,  for  the  pay- 
ment of  the  bonds  and  the  interest  thereon, 
and  since  the  provisions  of  section  16,  supra, 
do  not  apply  to  this  case,  the  action  cannot 
be  maintained. 

The  judgment  of  the  trial  court  Is  affirm- 
ed.  Costs  are  awarded  to  respondent 

BUDGE,  a  J.,  and  RICE,  concur. 
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BKARSH  MINING  CO.  V.  INLAND  EMPIRE 
MIN.  ft  MILL.  GO. 

(Sapreme  Court  of  Idabo.    March  18,  1916. 
On  Rebearing.  June  30,  1917.) 

1.  Eminent  Domain  «=3l4  —  Bxebcisb  of 

PowKB— Reasonable  Necessitt. 
If  a  reasonable,  alttioiigh  not  absolute, 
necessity  exista  to  take  private  property  for  a 

{rablic  use,  the  power  of  eminent  domntn  may  be 
DToked. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  64.] 

2.  Eminent  Domain  ^»47(1)— Public  Use- 
Taking  FOB  Same  Use. 

Property  devoted  to,  or  held  for,  a  public 
use  is  subject  to  the  power  of  eminent  domain 
if  tbe  right  to  so  take  It  Is  given  by  conatitu- 
tional  provision  or  legislative  enactment,  in  ex- 
press terms  or  by  clear  implication,  but  it  can- 
not be  taken  to  be  used  in  tbe  same  manner  and 
for  tbe  same  purpose  to  which  it  is  already  be- 
ing applied  or  for  which  it  Is,  In  good  faith,  be- 
ing held  if  by  so  doing  that  purpose  will  be  de- 
feated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  107,  109.  110.  116-120.J 

8.  Eminent  Domain  ^347(1)— Pbopebtt  Sub- 
ject—Mining Use. 
Tbe  theory  upon  which  the  power  of  emi- 
nent domain  is  extonded  in  sid  of  the  mining 
induatry  is  that  public  benefit  will  result  from 
the  application  of  private  property  to  public 
use.  It  was  not  the  intention  of  the  framers  of 
the  Constitution,  nor  of  tbe  Legislature,  that 
this  power  be  so  invoked  that  one  mine  will  be 
developed  and  thereby  another  be  destroyed, 
nor  that  one  mine  owner  be  enriched  and  anoth- 
er impovo-tohed.  The  aid  of  eminent  domain 
Is  extended  to  the  industry,  not  to  tbe  individ- 
ual. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  Si  107,  100,  110.  lie-120.] 

4.  Eminent  Douaiic  ^>33— Minino  Pbopeb- 

TT— Statute. 
Chapter  3.  tit  8,  of  the  Civil  Code  points 
out  the  occasions  when,  tbe  conditions  under 
which,  and  the  method^  and  agencies  whereby, 
the  use  of  mining  property  may  be  appropriat- 
ed in  aid  of  the  mining  industry,  and,  tbe  pur- 
poses for  which  it  may  be  so  appropriated  hav- 
ing been  specified,  it  follows  that,  unless  it  is 
being  applied  by  its  owner  to  or  in  good  faith 
held  for  the  same  or^a  more  necessary  public 
use  which  will  be  defeated  or  seriously  interfer- 
ed with  thereby,  it  may  be  tsken  in  aid  of  that 
industry,  under  the  power  of  eminent  domain, 
for  one  or  more  of  tliose  designated  purposes 
and  none  other. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  S  79.] 

Sullivan,  O.  J.,  dissenting. 

Appeal  from  District  Court,  Shoshone 
County;   John  M.  Flynn.  Judge. 

Action  by  the  Marsh  Mining  Compauy 
against  the  Inland  Empire  Mining  A  Milling 
Company  to  condemn  a  part  of  a  patented 
mining  claim  for  mining  purposes.  Judg- 
ment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Charles  E.  MUler  and  I.  N.  Smith,  both  of 
Wallace,  for  appellant.  John  P.  Gray,  of 
Oceur  d'Alene,  anU  Ttaerrett  Towles,  of  Wal- 
lace, for  respondent. 


MORGAN,  J.  Respondent  la  the  owner  of 
certain  mining  claims  known  as  tbe  "Marsh 
Groop"  situated  In  Inland  mining  district, 
Shoshone  coonty.  Appellant  is  the  owner  of 
a  patented  mining  claim  known  as  the  "Never 
Sweat  Lode."  which  containa  between  11  and 
12  acres.  Tbe  land  embraced  within  tbe 
Marsh  group  and  all  that  embraced  within 
the  N^ver  Sweat,  except  a  small  portion 
which  is  comparatively  level,  lying  along  a 
stream  called  Canyon  creek,  la  situated  upon 
steep  mountain  sides,  mils  action  was  com- 
menced by  respondent  in  oi'der  to  acquire 
for  mining  purposes,  under  the  power  of  em- 
inent domain,  the  surface  of  approximately 
3^  acres  of  appellant's  ground  Including  all 
the  level  portion  above  mentioned.  The  level 
land  sought  to  be  condemned  is  occupied  by 
certain  persons  who  claim  adversely  to  appel- 
lant by  reason  of  occupancy,  or  otherwise, 
and  who  were  made  defendants  in  the  ac- 
tion. The  record  discloses  that  while  the 
respondent. has  never  paid  a  dividend,  tt  has 
done  a  great  deal  of  development  work,  and 
has  mined  from  Its  claims  and  marketed 
about  $550,000  worth  of  ore;  that  it  has  dis- 
covered in  said  claims  a  valuable  deposit  of 
mineral;  that  In  the  development  of  its  prop- 
erty its  present  facilities  have  become  and 
are  Inadequate  to  meet  its  requirements; 
and  that  by  reason  of  the  topography  of  its 
ground  it  needs  the  level  portion  of  appel- 
lant's land  In  oi'der  to  facilitate  its  mining 
operations.  It  is  alleged  in  the  complaint 
that  respondent  needs  this  land  for  the  pur- 
poses of  constructing  a  tramway  thereon, 
for  terminal  fnciUtles  for  tracks,  ground 
for  ore  bins,  machine  shops,  ore  sorting 
plant,  sheds  for  timber.  stuUyards,  land  for 
dumping  waste  rock  and  for  other  necessary 
raining  uses  and  purposes  In  connection  with 
the  operation  and  development  of  Its  proi^- 
erty.  Ttie  trial  resulted  in  a  Judgment,  de- 
creeing that  tbe  use  to  which  respondent  de- 
sires to  put  the  land  is  a  public  use,  and 
awarding  to  it  the  right  to  condemn  and  at>- 
proprlate  said  land  under  the  power  of  em- 
inent domain.  Thla  appeal  Is  from  the  Judg- 
ment. 

[1]  Appellant  contends  that  the  acquisi- 
tion of  the  property  Is  a  matter  of  conven- 
ience and  economy,  only,  on  the  pert  of  re- 
spondent, and  that  no  such  necessity  exists 
therefor  as  warrants  the  exercise  of  the  right 
of  eminent  domain.  While  the  record  does 
not  'disclose  that  an  absolute  necessity  ex- 
ists for  taking  the  land  by  respondent  and 
does  disclose  that  It  may  operate,  to  some  ex- 
tent, without  it,  we  are  convinced  from  a 
carefnl  examination  of  the  evidence  that  for 
the  convenient  and  economical  development 
and  operation  of  Its  mine  the  use  of  the  land 
Is  needed,  and  that  a  reasonable  necessity 
CTists  for  the  taking.  If  a  reasonable,  al- 
though not  an  absolute,  necessity  exists  to 
take  property  fbr  a  public  use,  it  is  suffldent. 
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City  of  Spokane  v.  Merrlam,  80  Wash.  222, 
141  Pac.  358;  State  ex  rel.  Skamania  Boom 
Co.  V.  Superior  Court,  47  Wash.  166,  91  Pac. 
637;  Sainlsb  River  fioom  Co.  v.  Union  Boom 
Co..  32  Wash.  586,  7S  Pac.  670;  Bennett  t. 
City  of  Marlon,  106  Iowa,  028,  70  W.  844; 
Cincinnati,  etc..  R.  Co.  v.  City  of  Anderson, 
139  Ind.  490,  38  N.  E.  167,  47  Am.  St  Rep. 
285;  Mobile,  etc.,  Co.  t.  Alabama,  etc.,  R. 
Co..  87  Ala.  501.  6  Sooth.  404 ;  Butte,  A.  & 
P.  Ry.  Co.  T.  Montana  Union  R.  Co..  16  Moat. 
604,  41  Pac.  232,  31  L.  B.  A.  208.  60  Am.  St. 
Rep.  508. 

It  appears  that  appellant  and  its  pre'deces- 
aora  have  expended  about  $20,000  lo  the  de- 
Telopment  of  the  Never  Sweat  claim;  that 
while  ore  in  paying  quantities  has  never  been 
discovered,  some  ore  has  berai  found,  and 
that  appellant  is  still  prospecUnK.  In  good 
ftilth.  and  expending  Its  money  In  an  effort  to 
develop  a  mine,  and  also  that  If  commercial 
ore  in  paying  qnantlties  Is  discovered  In  the 
Never  Sweat  claim,'  all  the  level  ground 
sought  to  be  condemned  will  be  necessary  to 
Its  owner  in  Its  development  and  operation 
for  the  same  use  to  which  resitondent  seeks 
to  appropriate  it  It  farther  appears  that 
the  predecessors  in  interest  of  appellant, 
some  years  ago,  used  a  portion  of  the  level 
land  in  question  for  the  purpose  of  piling  or 
storing  some  mining  timbers  upon  it  and 
also  dumped  thereon  a  small  quantity  of 
waste  rock,  and  that  no  use  has  been  made 
of  it  since  for  mining  purpose;  that  at 
about  the  time  this  use  was  made  of  the  land 
an  injunction,  which  is  still  Id  force,  was 
served  npon  appellant's  predecessors,  pre- 
venting such  nse  of  It  and  that  there  is  lit- 
igation now  i>endlng'  between  appellant  and 
others  which  has  grown  out  of  adverse 
claims  to  surface  rlRbts  to  the  land. 

Appellant  contends,  and  the  record  dis- 
closes, that  the  property  Is  owned  an'd  held  by 
It  for  the  same  public  use  and  purpose  to 
which  respondent  desires  to  put  it  to  wit 
mining  purposes,  and  It  Insists  that  If  It  Is 
deprived  of  this  land,  the  development  of 
the  remaining  portion  of  Its  property  may 
as  well  cease,  since  without  the  level  land 
the  successful  operation  of  Its  mine  will  be 
impossible. 

[2]  Property  devoted  to,  or  held  for.  a  pub- 
lic use  is  subject  to  th&  power  of  eminent 
domain  if  the  right  to  so  take  It  is  given  by 
constitutional  provision  or  legislative  enact- 
ment, in  express  terms  or  by  clear  Implica- 
tion, but  it  cannot  be  taken  to  be  used  in  the 
same  manner  and  for  the  same  purpose  to 
which  it  is  already  being  applied,  or  for 
which  It  is,  in  good  faith,  being  held,  if  by 
so  doing  that  purpose  will  be  defeated.  Lew- 
la  on  Eminent  Domain  (3d  Ed.)  S  440;  State 
ex  rel.  Skamania  Boom  Co.  v.  Superior  Court 
supra ;  Samish  River  Boom  Co.  v.  Union 
Boom  Co.,  supra;  State  ex  rel.  Harbor  Boom 
Co.  V.  Snperlor  Court  65  Wash.  120. 117  Pac 
766;  Atdklaon.  T.  ft  S.  V.  B.  Oo.  t.  Kansas 


City,  M.  &  O.  R.  Co.,  67  Kan.  509,  70  Pac. 
939,  73  Paa  809 ;  So.  Pac.  R.  Co.  v.  So.  Cal. 
R.  Co..  Ill  Cal.  221.  43  Pac.  002;  Cary  Li- 
brary V.  Bliss,  151  Mass.  304,  25  N.  E.  92.  7 
U  R.  A.  765;  Northwestern  Tel.  Exch.  Co. 
V.  Chicago,  M.  ft  St  P.  R.  Co..  76  Minn.  334, 
79  N.  W.  815;  Oregon  Short  Line  R.  Co.  v. 
Postal  Tel.  Cable  Co..  Ill  Fed.  842,  49  C.  O. 
A.  603;  Little  Miami  &  Columbus  &  Xenta  R. 
R.  Co.  V.  City  of  Daytou,  23  Ohio  St  610. 

[3]  An  examination  of  the  ConstltutlOD 
and  statutes  of  Idaho  discloses  that  author- 
ity has  not  been  granted,  either  expressly  or 
by  implication,  to  take,  under  the  power  of 
eminent  domain,  property  already  devoted  to 
mining  purposes  for  some  of  the  usea  to 
which  it  is  sought  to  put  the  property  of  ap- 
pellant Section  14,  art'  1,  of  the  Oonatltu- 
tlon  provides: 

"The  neceraary  use  of  laods  •  •  •  for  th« 
drainage  of  minea.  or  the  working  thereof,  by 
means  of  roadx,  railroads,  tramways,  cuts,  tun- 
nels, shafts,  hoistiDg  works,  dumps,  or  other  nec- 
essary means  to  their  complete  development 
*  *  *  is  hereby  declared  to  be  a  public  use, 
and  subject  to  the  regulatioo  and  control  of 
the  state." 

It  will  be  observed  tliat  this  aectlon  of 
the  Constitution  provides  that  the  necessary 
use  of  lands  ft>r  certain  mining  purposes  is  a 
public  use,  and  Is  subject  to  the  regulation 
and  cratrol  of  the  state,  hut  it  must  be  re-  - 
membered  that  the  tract  here  in  controversy 
is  now  hold  by  appellant  for  those  purposes, 
and  the  Constitution  makes  no  reference  to 
the  taking  of  property  held  for,  or  devoted 
to,  a  public  use  for  the  purpose  of  applying 
it  to  Uie  same  or  any  other  use. 

The  Supreme  Court  of  Massachusetts,  in 
Boston  &  Maine  Railroad  v.  Lowell  it  Law- 
rence R.  Co.  124  Mass.  368,  said: 

"The  general  principle  is  well  settled,  and  has 
been  applied  in  a  great  variety  of  cases,  thst 
land  already  te^^ally  appropriated  to  a  public 
use  is  not  to  be  afterwards  taken  for  a  like  use, 
unless  the  intention  of  the  Lexislature  that  it 
should  be  so  taken  has  been  mnolfpsted  in  ex- 
press terms  or  by  necessary  implication."  Bal- 
timore &  O.  &  C.  R.  R.  Co.  V.  North.  103  Ind. 
486.  3  N.  E.  144 ;  Atlanta,  etc.,  Ry.  Co.  v.  At- 
lanta, etc.  Ry.  Co.,  124  Gn.  125,  02  S.  E.  320; 
Matter  of  the  City  of  Buffalo,  68  N.  Y.  167; 
Portland  Ry.,  LiKht  ft  Power  Ca  v,  Gi^  of 
Portland  (C.  C.)  181  Fed.  632. 

Section  5210,  Rev.  Codes,  provides : 

"Stibject  to  the  provisions  of  this  title,  the 
right  of  eminent  domain  may  bv  exercised  tn  be- 
half of  the  following  public  usw:  •  •  •  4. 
RoadA.  tunnels,  ditches,  flumes,  pipes  and  dump- 
ing places  for  working  mines ;  also  outlets,  nat- 
ural or  otherwise,  for  the  flow,  deposit,  or  eon- 
duct  of  tntlinRs  or  refiioe  matter  for  mines; 
also,  an  occupaney  In  common  by  the  owners 
or  possessors  or  different  mines  of  any  place  for 
the  Bow,  deposit  or  conduct  of  tailings  or  refuse 
matter  from  their  several  mines." 

It  Is  provided  In  section  6212,  Rev.  Codes : 
"The  private  property  which  mey  be  taken  on- 
der  this  title  includes:  •  •  *  8.  Property 
appropriated  to  public  use ;  but  such  pvuperty 
shall  not  be  taken  unless  for  a  more  necessary 
public  use  than  that  to  which  It  has  been  al- 
ready  appropriated" 
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—and  section  5213  provides : 

"Before  property  can  be  taken,  It  must  ap< 
pear:  •  •  •  3.  If  already  appropriated  to 
some  public  use,  that  the  public  use  to  which  it 
Is  to  be  applied  la  a  more  necessary  pablie  use." 

It  Is  true  the  respondent's  mine  Is  more 
ftiUy  developed  than  is  that  of  appellant,  and 
that  the  former  corporation  Is,  by  reason  of 
its  discovery  of  commercial  ore  In  paying 
quantities,  operating  upon  a  larger  scale  than 
is  the  latter,  but  this  Is  not  the  test  to  be  ap- 
plied In  construing  the  foregoing  sections  of 
the  Code.  This  court  said  In  case  of  Portneuf 
Irrigating  Cb.,  Ltd.,  v.  Budge,  16  Idnho.  116, 
100  Pac.  1046.  18  Ann.  Cas.  674,  as  follows: 

"Certainly  the  fact  that  the  proposed  canal 
will  irrigate  20,000  acres,  while  the  plaintiflTs 
canal  only  irrigates  2,500  acres,  dora  not  make 
it  a  more  necessary  public  use.  Gary  Library 
V.  Bliss,  151  Mass.  364,  25  N.  E.  92,  7  L.  R. 
A.  771 :  Wert  River  Bridxe  v.  Dix,  6  How.  (47 
U.  SJ  507.  12  L.  Ed.  535;  Chicafto  ft  N.  W. 
Ry.  Co.  V.  Chicago  &  B.  R.  R.  Co..  112  111.  589. 
In  ottier  words,  the  necessity  is  not  measured 
by  the  extent  to  which  the  use  is  applied. 
Butte,  A.  ft  P.  By.  Oo.  v.  MonUna  U.  R.  Co., 
16  Mont  604.  41  Pac.  232,  81  L.  R.  A.  298.  50 
Am.  St.  Rep.  508;  Talbot  v.  Hudson,  16  Gray 
(Mass.)  417;  Kettle  River  R.  Co.  v.  Eastern 
Ry.  Co.,  41  Minn.  461,  43  N.  W.  473,  6  L.  R.  A. 
Ill ;  Hibcrnia  B.  Co.  t.  De  Camp,  47  N.  J. 
Law,  518,  4  AtL  818,  64  Am.  St.  Rep.  197." 

The  theory  upon  which  eminent  domain,  a 
power  Inherent  In  the  state,  is  extended  In 
aid  of  the  mining  Industry  Is  that  public 
benefit  will  result  from  the  application  of 
private  property  to  public  use.  The  end 
sought  to  be  attained  Is  that  mines  be  dis- 
covered, developed,  and  operated,  and  that 
thereby  the  wealth  of  the  state  and  the  pros- 
perity of  Its  Inhabitants  be  augmented.  The 
welfare  of  this  state  depends  largely  upon 
the  development  of  its  natural  resources, 
and  the  discovery  of  mineral.  In  paying  quan- 
tities, in  an  undeveloped  mine.  Is  of  as  vital 
Importance  to  It  and  to  Its  present  and  future 
Inhabitants  as  Is  the  successful  operation  of 
a  mifie  now  developed.  It  was  not  the  Inten- 
tion of  the  framers  of  the  Constitution,  nor 
of  the  Legislature,  that  the  power  of  eminent 
domain  be  so  Invoked  that  one  mine  will  be 
developed  and  thereby  another  be  destroyed, 
nor  that  one  mine  owner  be  enriched  and 
another  be  inHMverlstaed.  The  aid  of  eminent 
domain  Is  extended  to  the  Industry,  not  to 
the  Individual. 

[4]  Provision  has  been  made  whereby  the 
owners  of  mines  and  mining  claims,  less  ad- 
vantageously located  than  those  of  others, 
cannot  be  excluded  fiom  their  properties  nor 
prevented  from  developing  and  operating 
thMn.  Chapter  3,  tit.  8,  of  the  Civil  Code 
points  out  the  occasions  when,  the  conditions 
under  which,  and  the  metliods  and  agencies 
wbereby,  the  use  of  mining  property  may  be 
appropriated  In  aid  of  the  mining  Industry, 
and  sections  3223  and  3224  are  as  follows: 

"3223.  The  owner,  locator,  or  occupant  of  a 
mining  claim,  whether  patented  under  the  laws 
of  the  United  States  or  held  by  location  or  pos- 
sessioa,  may  have  and  acquire  a  right  of  way 
for  Egress  and  egress,  when  necessary  in  work- 


ing Buch  mining  claim,  over  and  across  the  lands 
or  mining  claims  of  others,  whether  patented 
or  otherwise. 

"3224.  When  any  mine  or  mining  claim  is  so 
situated,  that  for  the  more  Convenient  enjoyment 
of  the  same  a  road,  railroad  or  tramway  there- 
from, or  a  ditch  or  canal  to  convey  water 
thereto,  or  a  ditch,  flume,  cut  or  tunnel  to  drain 
or  convey  the  waters  or  tailings  therefrom,  or  a 
tunnel  or  shaft,  may  be  necessary  for  the  better 
working  thereof,  which  road,  railroad,  tramway, 
ditch,  canal,  flume,  cut,  shaft  or  tunnel,  may 
require  the  use  or  occupancy  of  lands  or  mining 
grounds,  owned,  occupied  or  possessed  by  others 
than  the  person  or  persons  or  body  corporate, 
requiring  an  easement  for  any  of  the  purposes 
described,  the  owner,  claimant  or  occupant  of 
the  mine  or  mining  claim  first  above  mentioned, 
is  entitled  to  a  right  of  way,  entry  and  posses- 
sion for  all  the  uses  and  privileges  for  such  road, 
railroad,  tramway,  ditch,  canal,  flume,  cut.  shaft 
or  fcunnel,  in,  upon,  through  and  across  sncb  oth- 
er lands  or  mining  claims,  upon  compliance  with 
the  provisions  of  this  chapter." 

The  succeeding  sections  of  chapter  3.  tit. 
8,  of  the  Code  prescribe  the  procedure  foi  ac- 
quiring such  pro[>erty  by  condenmatlon. 

The  purposes  having  been  specified  In  sec- 
tions 3223  and  3224,  supra,  for  whliA  prop> 
erty  dedicated  to  mining  may  be  appropriat- 
ed. It  follows  that,  imless  it  Is  being  ai^lied 
by  Its  owner  to,  or  In  good  faith  held  for,  the 
same  or  a  more  necessary  public  use,  which 
will  be  defeated  or  seriously  Interfered  with 
thereby,  It  may  be  taken  in  aid  of  that  In- 
dustry under  the  power  of  eminent  domain, 
for  one  or  more  of  these  designated  purposes 
and  none  other. 

In  thia  case  the  trial  court  decreed : 

"That  it  is  necessary  for  the  plaintiff  to  have 
the  particular  portions  of  said  premises  herein- 
after described  for  the  purpose  of  constructing, 
building  and  extending  a  tramway  from  the  por- 
tal of  the  present  Marsh  adit  tunnel  to  a  point 
on  the  east  side  line  of  the  Never  Sweat  lode 
mining  claim  for  the  purpose  of  protecting  said 
tramway  and  for  the  reasonable  use  thereof  and 
of  the  works  connected  therewith,  for  tunnel 
facilities,  for  tracks  and  the  extension  of  rail- 
road tracks,  or  in  connection  with  railroad 
tracks  across  the  same,  for  the  construction  of 
ore  bins,  machine  shops,  ore  sorting  plant,  sheds 
for  timber,  stullyards,  and  land  for  other  neces- 
sary mining  uses  and  purposes  in  connection 
with  the  operation  and  development  of  the  prop- 
erty of  the  plaintiff  more  fully  set  forth  in  the 
flndings  of  fact" 

The  decree  then  awards  to  respondent  the 
rl^t  to  have  the  land  condemned  for  said 
purposes  without  designating  any  specific 
portion  of  It  to  be  taken  for  any  or  either 
purpose.  No  all^atlon  appears  In  the  com- 
plaint that  respondent  requires  any  of  appel- 
lant's land  for  tunnel  facilities,  nor  does 
Oie  record  contain  any  evidence  tending  to 
support  the  portion  of  the  decree  relating 
to  that  use. 

It  Is  entirely  clear  that  the  law  grants  to 
respoDdeut  a  right  to  condemn  suffidrat  of 
appellant's  land  for  an  easement  for  a  tram- 
way and  a  railroad,  which,  of  coarse,  ccm- 
templates  the  right  to  occupy  sufficient  ground 
to  make  the  reasonable  use  thereof  jiossible, 
and  it  is  equally  clear  that  there  Is  no  war> 
rant  of  law  for  takh^  said  property,  or  any 
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part  of  It,  for  other  purposes  set  out  In  the 
decree. 

Since  the  portions  of  land  necessary  to 
be  used  for  the  purposes  for  which  condmina- 
tlon  may  be  had  have  not  been  setn'^^ted 
and  described  separately  from  that  which 
the  trial  court  deemed  necessary  to  be  taken 
for  purposes  In  b^alf  of  which  we  have 
concluded  the  power  of  eminent  domain  can- 
not be  invoked,  it  Is  Impossible  to  modify 
the  judgment,  and  It  must  therefore  be  re- 
versed; and  it  Is  so  ordered.  Costs  are 
awarded  to  appellant 

BUDGE,  concurs. 

SULLXVAN,  a  J.  (dissenting).  I  am  un- 
able to  concur  bi  the  conclusion  readied  by 
tbe  majority  of  the  court  I  am  of  the  opHn- 
Ion  that  under  tbe  law  and  the  facts  the  de- 
cision of  the  trial  court  ought  to  be  affirmed, 
and  not  modified  In  any  respect  Tbe  find- 
lugs  of  fact  made  by  tbe  trial  court  are  fully 
supported  by  the  erldencew 

The  majority  opinion  proceeds  upon  the 
theory  that  a  mining  claim  is  already  devot- 
ed to  a  public  use,  regardless  of  whether  the 
owner  is  worklngi  or  using  It  or  not  The 
majority  opinion  states: 

"But  it  must  be  remembered  that  tbe  tract 
here  in  controversy  is  now  tield  by  appellant  for 
those  purposes,  and  the  Constitution  makes  do 
reference  to  the  taking  of  property  held  for,  or 
devoted  to,  a  public  use  for  the  purpose  of  ap- 
plying it  to  tbe  same  or  any  other  use." 

The  record  clearly  shows,  as  the  trial  court 
found,  that  said  land  was  not  devoted  to  a 
public  use.  It  was  not  being  used  by  the 
owner  for  any  purpose.  The  authorities  cit- 
ed by  the  appellant  do  not  support  tbe  propo- 
sition that  if  property  Is  held  for  a  "pro- 
spective" public  use,  even  In  good  faith,  al- 
though not  applied  to  such  use,  it  cannot  be 
taken  under  tbe  right  of  eminent  domain. 
In  State  ex  rel.  Harbor  Boom  Co.  v.  Su- 
perior Court,  65  Wash.  129,  117  Pac.  755,  the 
court  there  quotes  from  the  decision  of  Sam- 
ish  River  Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.  586.  73  Pac.  672.  as  follows: 

"There  can  be  no  doubt  that  property  held  by 
a  corporation  simply  as  a  proprietor  may  be 
taken  for  a  public  use  by  'toother  corporation 
having  the  right  of  eminent  domain." 

Simply  because  tbe  appellant  company 
owned  tbe  land  sought  to  be  condemned  as  a 
mining  claim  and  held  it  for  a  prospective 
public  use,  that  does  not  protect  it  from  be- 
ing condemned  for  a  public  use  upon  proper 
application. 

Counsel  for  appellant  do  not  contend  that 
their  client  wants  tbe  property  sought  to  be 
condemned  at  the  present  time,  but  that  it 
may  need  It  at  some  future  time  for  the 
proper  development  of  its  mine.  It  la  well 
settled  tbat  the  mere  possibility  that  land 
sought  to  be  taken  may,  at  some  future  time, 
become  necessary  In  the  operations  of  the  ap- 
pellant company  does  not  exempt  it  from 


condemnation.  See  16  Cyc.  p.  614,  and  au> 
thoritles  there  cited. 

It  was  held  In  the  condemnation  case  of 
the  Colprado  Eastern  R.  R.  Co.  v.  Union  Pac. 
R.  R.  Co.  (C.  C.)  41  Fed.  293,  that  both  on 
reason  and  authority  a  mere  prospective  use 
of  tbe  defendant  should  yield  to  tlie  more 
immediate  necessities  of  tbe  petitioner  In 
that  case.  See  2  Lewis  on  Eminent  Domain 
(3d  Ed.)  p.  754. 

Property  of  a  quasi  public  corporation  not 
in  use  and  not  necessary  for  the  exercise  of 
its  public  franchise  or  discharge  of  its  public 
duties  may  be  taken  undor  the  geneml  power 
to  condemn  property  the  snme  as  though  it 
t>elooged  to  a  private  Individual.  2  Lewis  on 
Eminent  Domain  (3d  Kd.)  p.  799. 

The  property  sought  to  be  condemned  in 
this  action  Is  not  being  used  by  tbe  defendant 
for  any  purpose  whatever,  and  the  mere  pro- 
spective use  of  tbe  defendant  corporation 
should  be  compelled  to  yield  to  tbe  more  im- 
mediate necessities  of  the  plaintiff  In  this 
case. 

The  Judgment  of  the  district  court  ou^^t 
to  be  afllrmed. 

On  Rehearing. 

PER  CURIAM.  A  petition  for  rehearing 
was  granted  in  this  case,  and  It  has  been 
again  fully  submitted  and  considered. 

Tbe  conclusion  of  the  court  Is  that  it  ad- 
heres to  the  former  decision. 


(30  Idaho.  455) 

BOISE  CITY  r.  NATIONAL  SURETY  CO. 
(Sopreoie  Oourt  of  Idaho.   Jane  15,  1917.) 

1.  Dai£aqes  ^»121— Measure  of  DAUAOEfr— 
Breach  op  Conbtboction  Contbact. 

Where  a  party  is  damaged  by  breach  of  a 
construction  contract  by  the  failure  of  the  con- 
tractor to  complete  it,  the  measure  of  damages  is 
the  cost  necessarily  and  reasonably  incurred  in 
completing  the  contract,  whether  he  does  the 
work  himself  or  employs  others  to  do  It  for  him. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  83  300-308.] 

2.  MUNIClf>AL  CORPORATIOIIS  «±»347(1)— Coit- 
TBACT  —  BBEACH  —  RkCOVBBT  UPON  SURETT 

Bond. 

Where  sewers  have  been  constructed  for  a 
municipality  and  accepted  upon  condition  tbat 
the  contractor  would,  upon  notice,  repair  or 
relay  any  portion  of  said  sewer  should  the  same 
prove  to  be  defective,  and  where  thereafter  a 
portion  of  tbe  same  is  found  to  be  defective, 
and  notice  thereof  is  duly  given,  and  the  munic- 
ipality is  compelled  to  repair  and  complete  tbe 
system,  it  is  entitled  to  recover  upon  the  bond 
all  amounts  necessarily  expended  upon  the  por- 
tion of  tbe  work  included  in  the  notice  for  ma- 
terials, labor,  and  salaries  of  regularly  emirioy- 
ed  officials  actually  engaged  upon  such  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  876.] 

3.  Modification  of  Judouent. 

Held,  tbat  tbe  judgment  in  this  case  most  be 
modified  so  as  to  include  only  such  sums  for  cost 
of  materials,  labor,  and  salaries  of  regularly  em- 
ployed city  officials  actually  engaged  upon  the 
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work  OB  were  devoted  to  the  portioo  of  the 
work  included  in  the  notice. 

Appeal  from  District  Court,  Ada  Connty; 
Carl  A.  Davis.  Judge. 

Action  upnn  a  surety  bond  brought  by 
Boise  City  against  the  National  Surety  Com- 
pany, as  surety  for  the  Reliance  Construction 
Company.  Judgment  for  plaLntUE,  and  de- 
fendant appeals.  Modified. 

V.  r.  Cotfln.  of  Boise,  for  appellant  S.  L. 
Tipton,  City  Atty.,  and  J.  P.  Pope,  both  of 
Bula^  fbr  respondfflt. 

BUDGB,  C.  J.  The  Reliance  Construction 
Company,  of  Portland,  Or^  between  May, 
1012,  and  June,  1913  under  contract  with 
tbe  respondent  constructed  a  sewer  system  In 
Boise  which  when  completed  was  accepted 
conditionally  by  the  city,  the  latter  reserving 
the  right,  witliin  a  period  of  12  months  from 
date  of  the  acceptance,  upon  10  days*  notice 
to  the  contractor,  to  require  certain  portions 
of  said  sewer  system  to  be  relald  or  repaired. 
The  acceptance  was  contained  in  a  resolution 
of  the  city  council  which  required  the  com- 
pany to  give  a  bond  in  the  sum  of  $5,000  for 
the  faithful  performance  of  the  repairs.  This 
bond  was  given,  with  appellant  aa  surety. 
The  condition  of  the  bond,  so  far  as  material, 
is  as  follows: 

"Wheppas.  the  dty  council  of  Boise  City,  Ida- 
bo,  on  the  31st  day  of  May,  1913.  adopted  Res- 
olution No.  230  by  which  said  sewer  system  was 
accepted  conditionally  to  the  effect  that  the 
contractor  be  required  upon  ten  days'  notice, 
within  tlie  period  of  twelve  months,  to  do  such 
further  work  in  tbe  relaying  and  repairing  of 
said  sewer  sTstem,  so  aa  to  make  the  same  ac- 
ceptable to  the  council  of  Bsid  city." 

On  November  19,  1913,  there  was  trans- 
mitted to  tbe  Reliance  Co'natruction  Company 
a  copy  of  a  resolution  of  the  city  council 
requiring  the  city  eni;tneer  to  specify  what 
was  necessary  to  complete  the  system,  and 
make  It  acceptable  to  the  city,  together  with 
a  letter  from  the  engineer  designating  cer- 
tain portions  of  the  sewer  aa  "needing  to 
be  recemeuted." 

After  this  notice  was  duly  given,  the  work 
specified  In  the  letter  was  not  done  by  the 
company  to  the  satisfaction  of  the  council, 
and  the  dty  performed  the  necessary  work 
and  brought  this  suit  against  the  appellant 
upon  the  bond  for  reimbursement  A  state- 
ment of  the  costs  and  expenses  Incurred  by 
the  city  was  In  substance  as  follows: 

1.  Material    $  298  84 

2.  Lahor  account   1,600  24 

8.  Salaries  of  snlaricd  employes  of  the 

city  during  the  time  that  they 
were  engascd  upon  this  work: 

A.  M.  Ashline  $609  60 

J.  M.  BoHister   85  35 

Bobert  Stevenson. .    156  35 

$851  30        851  30 

Total   $2,756  38 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  upon  Its  findings  of  fact  and 
coQcluslona  of  law  Judgment  was  rendered 


for  the  respondent  In  the  ram  of  $1,536JBS. 
From  which  Judgment  this  appeal  was  taken. 
Appellant  assigning  the  following  errors: 

"(1)  That  the  evidence  relating  to  tbe  item  o( 
$1,606.24,  for  labor  Is  insufficient  to  support 
and  does  not  anthorize  a  judgment  against  tbe 
appellant  on  account  of  said  labor  in  excess  of 
45  per  cent,  of  said  amount,  or  $722.81. 

"(2)  That  the  evidence  relating  to  tbe  item  of 
$851.30  for  salaries  of  regular  salaried  employes 
of  the  city  of  Boise  is  insufficient  to  support 
and  does  not  authorize  a  judgment  against  the 
appellant  on  account  thereof  in  any  sum  of 
money  whotcver, 

"(3)  That  tbe  evidence  is  insufllcient  to  support 
and  does  not  authorize  a  judgment  against  the 
appellant  in  excess  of  the  following,  to  wit: 

Material  $  298  81 

Labor   722  81 


Total    $1,021  es" 

The  evidence  shows  that  only  45  per  cent, 
of  the  time  and  labor  devoted  to  the  work  of 
completing  the  system  was  expended  by  the 
city  upon  the  work  specified  In  the  notice 
contained  in  the  letter  from  the  city  engineer 
to  the  Reliance  Construction  Company.  This 
would  reduce  the  tabor  account  to  the  sum 
of  $722,81.  Appellant  admits  Its  liability 
for  this  amount,  and  for  tbe  amount  specified 
for  material,  to  wit,  $298.84,  but  contends 
that  the  items  totaUng  $851.30,  Included  in 
the  third  subdivision  of  the  statement  above 
quoted,  and  covering  salaries  of  salaried  em- 
ployte  of  the  city  during  the  time  they  were 
engaged  upon  the  work,  was  Improperly  In* 
eluded  In  the  expenses  incurred  by  the  dty 
In  making  the  repairs,  and  seeks  to  defeat 
the  recovery  of  these  Items  under  the  rule: 

"That  a  party  Injured  by  breach  of  contract 
is  bound  to  use  all  reasonabla  nwans  avaUable 
to  minimiie  the  damage." 

Appellant  says  In  Its  brief: 

"Recognizing  this  rule,  the  dty  employed  upon 
this  work  three  of  ittf  regular  salaried  employ^ 
and  thus  materially  reduced  the  cost  to  it  of 
making  tbe  repairs.  We  tidieve  that  this  re- 
duction in  the  cost  to  the  dty  of  doing  this 
work  should  lawfully  inure  to  tbe  benefit  of  the 
appellant,  and  that  therefore  the  salariea  of 
these  employes  during  the  time  they  were  en^ 
gaged  upon  the  work  is  not  a  lawful  charge 
against  appellant" 

[1,2]  With  this  position  we  are  not  in  ac- 
cord. The  theory  upon  which  sums  expended 
In  an  effort  to  minimize  or  mitigate  damages 
are  recoverable  is  that  they  are  expended  for 
the  benefit  of  and  In  the  Interest  of  the  party 
causing  the  damage.  It  Is  immaterial  wheth- 
er a  party  damaged  by  a  breach  of  contract 
completes  the  work  himself  or  employs 
others  to  complete  It  fOr  him.  The  measure 
of  his  damages  Is  the  reasonable  cost  in- 
curred In  completing  the  work  contracted 
to  be  done,  according  to  the  terms  and  pro- 
visions of  the  contract.  And  In  this  case  the 
measure  of  damages  would  be  the  same 
whether  the  work  was  done  by  the  employes 
of  the  dty  or  by  some  third  party  under  Its 
direction.  Newton  v.  Devlin,  134  Mass.  400; 
George  A  Puller  Ca  v.  Doyle  (C.  C.)  87  Fed. 
687-603;  Owen  t.  GUea,  157  Fed.  82S»  8S 
a  C.  A.  189. 
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The  ase  by  the  dty  of  regularly  salaried 
employes  In  completing  this  work  and  mak- 
ing the  necessary  repairs,  so  far  as  the  same 
were  Included  within  the  notice,  may  be  lik- 
ened to  the  situation  of  a  party  who  does 
the  necessary  work  In  mitigation  of  damage 
himself  rather  than  employ  others  to  do  It 
for  him.  There  Is  no  rule  of  law  which  re- 
quires one  to  do  another's  work  for  a  less 
wage  than  would  be  required  to  employ  some 
one  else  to  do  the  same  wotk  in  a  Uke  man- 
ner. The  charge  for  salaries  of  these  regular 
employes  of  the  city  was  properly  Included 
as  an  Item  of  expense.  But,  as  has  already 
been  noted,  according  to  the  testimony  on  be- 
half of  respondent,  only  45  per  cent,  of  the 
time  was  devoted  to  the  work  specified  In 
the  notice.  Upon  this  basis  respondent  would 
only  be  entitled  to  Include  In  this  item  45 
per  cent,  of  the  salary  item,  or  $382.09.  The 
sums  then  for  which  respondent  was  entitled 
to  Judgmoit  are  as  follows: 

1.  Material   *  20S  84 

2.  Labor  account   «^  si 

8.  Salary  account  


Total   74 

.[8]  It  is  impossible  to  determine  from  the 
record  or  from  the  findings  upon  what  theory 
the  trial  court  arrived  at  the  sum  of  $1,- 
636.25.  for  which  Judgment  was  rendered. 
The  findings  are  not  specific 

The  findings  and  Judgment  should  bo  modi- 
fled  in  accordance  with  the  views  herein  ex- 
pressed ;  and  It  Is  so  ordered.  Costs  award- 
•«d  to  srotilant 

MORGAN  and  BICE.  33„  ooncur. 


ATCHISON,  T.  &  S.  F.  RT.  CO.  et  aL  t.  SUN 
DRILLING  CO.  (No.  818T.) 

■<Siipreme  Court  of  Oklahoma.   Jan.  .23,  1917. 
Rehearing  Denied  June  6,  1917.) 

fUl/TlahuM  iy  the  CourtJ 

1.  CABRIEBS  ^100(1)  —  NXOUOEHT  DeT^T  — 

Measusb  of  Damaobb. 
In  an  action  against  a  cooimoo  carrier  for 
negligent  delay  in  the  carriafce  and  delivery  of 
machinery  intended  for  use,  the  proper  measure 
of  damages,  in  the  absence  of  special  notice,  is 
tbe  usable  value  of  the  same  during  the  period 
of  delay,  together  with  such  reasonable  expenses 
as  may  be  iocurred  by  the  owner  in  searching 
therefor  in  an  attempt  to  procure  the  delivery 
thereof. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  |f  451,  454H157.1 

2.  Carriers  «i=9l86— Neolioent  Dslat— Lia- 

BILriT  OF  CONKECTINO  CaBRIEB. 

Tbe  connecting  carrier  cannot  be  held  liable 
for  special  damages  accruing  to  the  owner  by 
virtue  of  tbe  nondelivery  of  a  shipment,  where 
the  notice  or  special  Instructioiis  given  by  tbe 
shipper  to  tbe  initial  carrier  have  not  been  com- 
maulcated  to  the  connecting  carrier. 

[Bd.  Note.— For  other  cases,  see  Carrieis, 
-Cent.  Dig.  S  790.] 


3.  States  «=»9— Admission  of  Territobt— 
Law  of  Contracts  Made  befobs  Statb- 

HOOD. 

Where  a  contract  of  shipment  arose  in  the 
Indian  Territory  before  statehood,  interest  may 
be  recovered  upon  the  damages  accntiag  to  the 
shipper  by  reason  of  delay  in  the  delivery 
thereof. 

[Kd.  Note.— For  other  cases,  see  States.  Gent. 
Dig.  {  4.) 

4.  Carbierb  «=>176  —  Neoliqent  Delat  — 
Special  Dauaoes— PBOxtuA-nc  Catibb. 

Before  a  judgment  can  be  rendered  against 
tbe  initial  carrier  for  special  damages  on  ac- 
count of  ita  failure  to  communicate  a  notice  or 
special  instructions  to  tbe  connecting  carrier, 
there  must  be  some  evidence  tending  to  show 
that  its  failure  to  communicate  said  notice  re- 
ceived by  it  from  the  shipper  was  the  immediate 
cause  of  the  delay,  or,  in  other  words,  the  delay 
must  be  tbe  proximate  result  of  the  failure  to 
deliver  such  notice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  766-774.] 

5.  Neoliobnt  Deut  or  Cabbzek  —  Speoiai. 

DaUAOES— EVIDBNCB.  ' 
Evidence  examined,  and  same  ke/d  insoffl- 

cient  to  support  a  claim  for  special  damage. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Washington  Coun- 
ty ;  B.  H.  Hudson,  Judge. 

Action  by  tbe  Sun  DrilUng  Company 
agalnst  the  Atchison,  Topeka  &  Santa  F« 
Railway  Company  and  the  St.  Louis  ft  San 
Francisco  Railroad  Company.  Judgment 
against  each  defendant,  and  they  bring  er- 
ror. Judgment  against  the  St.  Louis  ft  San 
Francisco  Railroad  Company  affirmed,  and 
Judgment  against  the  AtdUson,  Topeka  & 
Santa  F6  Railway  Company  reTersed,  and' 
cause  remanded. 

See,  also,  41  OkL  80,  13S  Pac.  358.  48  L. 
R.  A.  (N.  S.)  609. 

Cottlngham  &  Hayes  and  a  H.  Wood.  aU 
of  Oklahoma  City,  for  ^alntlff  In  error  Atch- 
ison. T.  ft  B.  F.  Ry.  Ca  R.  A.  Klein- 
scbmldt  and  Fred  E.  Suits,  all  of  Oklahoma 
City,  for  plaintiff  In  error  St  Louis  ft  S.  7. 
R.  Co.  Montgomery  ft  O'Meara.  of  Rartles* 
vllle,  fbr  defendant  In  errtw. 

HOOKER,  a  From  the  record  here  It  ap- 
pears that,  on  April  1.  1907,  the  Sun  DrilUm; 
Company  was  engaged  In  the  business  of 
drilling  oil  and  gas  wells  for  hire,  and  that 
it  owned  certain  machinery  which  it  used 
for  said  purpose;  and,  In  tbe  operation  of 
its  business  near  Bristow,  then  Indian  Ter- 
ritory, It  became  necessary  for  It  to  procure 
certain  additional  tools,  and  pending  the 
procuring  of  tbe  same  It  was  compelled  to, 
and  did.  suspend  operations.  That  on  April 
1,  1907,  It  caused  to  be  delivered  to  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company 
for  shipment  to  It  at  Bristow  certain  tools 
and  Apparatus  set  forth  In  the  record  here, 
and  that  at  the  time  of  delivery  It  stated  to 
the  agent  of  the  company  at  Bristow  Its 
business,  and  that  pending  the  arrival  of 
said  articles  at  destination  It  was  compelled 
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to  shut  down  Its  drilling  outfit  and  suspend 
operations,  and  said  articles  were  accepted 
by  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company  for  shipment  at  Bartleflville 
to  Bristow,  and  thereupon  It  Issued  to  the 
company  a  through  bili  of  lading;  that  said 
articles  were  loaded  In  order  that  a  through 
shipment  might  be  made  thereof  to  Bristow 
without  unloading,  and  said  articles  were 
delivered  by  the  Santa  Pfi  to  the  Frisco  at 
Tulsa  In  the  forenoon  on  April  3,  1907 ;  that 
at  the  Ume  of  delivery  of  said  articles  by 
the  Santa  to  the  Frisco,  no  communica- 
tion was  made  to  the  Frisco  by  the  Santa 
F6  relative  to  the  facts  and  circumstances  of 
the  shipment,  the  Importance  of  their  imme- 
diate delivery  and  the  necessity  for  prompt 
.shipment  as  had  been  explained  by  the  Sun 
Drilling  Company  to  the  Santa  F6  at  the 
time  the  contract  of  shipment  was  entered 
into.  It  appears  from  the  evidence  that 
two  days  was  reasonable  time  for  trans- 
portation of  the  articles  from  BartlesvUle  to 
Bristow,  but  that,  part  of  said  articles  ar- 
rived at  Bristow  about  the  10th  of  April, 
1907,  and  the  remainder  thereof  arrived 
about  the  20tfa  or  25th  of  May,  1907.  As  a 
result  of  this  delay  the  lower  court  found 
from  the  evidence  that  the  Sua  Drilling 
Company  was  compelled  to  oease  operations 
for  a  period  of  35  days,  aud  that  the  rea- 
sonable usable  value  of  the  tools  thus  de- 
layed was  $15  a  day,  and  thereupon  render- 
ed judgment  against  the  Frisco  for  the  sum 
of  $525  and  interest  thereon,  and  likewise 
found  that  the  Santa  F6  was  liable  to  the 
Sun  Drilling  Company  for  special  damages 
In  the  sum  of  $675,  with  Interest,  for  which 
Judgment  was  rendered. 

[1]  This  court  In  M.,  O.  ft  Q,  Ry.  Co.  v. 
Hazlett  ft  Price,  35  Okl.  12,  128  Fac.  105, 
said: 

*'Io  an  action  against  a  common  carrier  for 
negligent  delay  in  the  carriaee  and  delivery  of 
machinery  intended  for  use,  the  proper  meaaore 
of  damaged,  in  the  absence  of  special  notice  is 
the  usable  or  rentable  value  of  the  machinery 
during  the  period  of  delay,  together  with  such 
reasonable  expenses  as  may  be  incurred  by  plain- 
tiff in  searching  for,  recovering,  or  in  endeavor- 
ing to  secure,  delivery." 

Likewise  this  court,  in  O..  R.  I.  &  P.  R.  R. 
Co.  V.  Reid,  38  Okl.  214,  132  Pac.  812,  fol- 
lowed the  above  case. 

These  authorities  define  the  measure  of 
damages  in  the  state  of  facts  above  given. 
This  Is  the  law  In  Oklahoma.  The  court  In 
its  finding  of  fact  fixes  the  usable  value  of 
these  tools  at  $15  a  day,  and  the  evidence 
introduced  by  the  Frisco  also  establishes 
such  value  at  $15  a  day,  the  judgment  of  the 
court  being  amply  supported  in  this  record. 

[2]  There  cannot  be  any  contention  here 
tliat  the  Frisco  had  notice  of  any  special 
claim  or  any  knowledge  of  any  special  dam- 
ages would  accrue  to  the  Sun  Drilling  Com- 
pany by  reason  of  the  delay  of  the  delivery 
of  these  tools;  hence  the  measure  of  dam- 
ages against  the  Frisco  must  be  confined  to 


usable  value  of  the  tools  In  question  during 
the  time  of  the  delay.  This  the  court  by  Its 
Judgment  did,  and  we  cannot  see  any  error 
therein. 

[3]  Upon  the  question  of  Interest,  this  case 
arose  in  Indian  Territory  prior  to  statehood, 
and  in  M.,  K.  &  T.  R.  R.  Co.  v.  Tniskett.  104 
Fed.  728,  44  C.  C.  A.  179.  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit said: 

"It  is  finally  daimed  that  an  error  was  com- 
mitted by  the  trial  court  in  allowing  interest  on 
the  amount  of  the  recovery  from  August  3, 1892, 
which,  as  we  infer,  was  the  date  when  a  claim 
for  damage  was  preferred,  and  that  the  Court  of 
Appeals  in  the  Indian  Territory  erred  in  addintc 
a  penalty  of  10  per  cent,  upon  the  theory  that 
the  appeal  was  frivolous  or  vexatious.  Concern- 
ing the  penalty  that  was  imposed  by  the  C-oort 
of  Appeals,  it  is  quite  sufficient  to  say  that  it 
was  incumbent  on  that  court  to  award  the  pen- 
alty on  the  affirmance  of  the  judgment  below,  hj 
virtue  of  section  1311,  Mansf.  Dig.  (section  S13, 
Ind.  T.  Ann.  St.  1899),  as  this  court  held  in 
lUilroad  Co.  v.  Elliott  [42  C.  C.  A.  188]  102 
Fed.  96.  And,  coDceming  the  allowaace  of  in- 
terest by  the  trial  court,  it  Is  to  be  observed 
that,  as  this  action  was  brought  to  recover  dam- 
ages for  a  breach  of  the  implied  contract  of  the 
carrier  to  transport  the  cattie  over  its  road  with 
reasonable  celerity,  we  perceive  no  reason  why 
the  actual  loss  which  was  snatained  by  the  ship- 
per as  far  back  as  July,  1892,  •boold  not  bear 
interest  from  the  date  when  the  claim  for  dam- 
age was  preferred.  Nothing  short  of  the  ac- 
tual amount  of  such  loss,  and  interest  thereon 
from  the  time  it  was  demanded,  will  fully  com- 
pensate the  shipper  for  the  breach  of  the  agree- 
ment, and  be  is  entitled  to  full  compensatioa. 
In  an  action  against  a  common  carrier  for  failure 
to  transport  property  in  accordance  with  its 
contract,  the  general  rule  is  to  allow  as  dam- 
ages the  value  of  the  property,  with  interest  up- 
on such  value  from  the  time  when  it  should  have 
been  delivered,  if  it  is  not  delivered  at  all.  Rail- 
road Co.  V.  Estill,  147  U.  S.  699.  622,  13  Sup. 
Ct.  444,  87  L.  Ed.  292.  and  cases  there  cited. 
When  the  property  is  delivered  by  the  carrier, 
but  a  lose  has  ensued  to  the  shipper  from  a  fail- 
ure to  deliver  it  within  a  reasonable  time,  no 
reason  is  perceived  why  interest  on  the  amount 
of  the  lost  may  not  also  be  allowed  from  the  time 
CMopensation  for  the  loss  is  demanded.  In  ac- 
tions of  pure  tort,  which  do  not  sviund  in  con- 
tract, as  where  the  property  of  a  third  party  is 
d^troyed  or  injured  through  the  negligence  of  a 
carrier,  the  usual  practice  Is,  as  this  court  said 
in  Eddy  v.  Lafayette,  4  IT.  S.  App.  247,  252,  1 
C.  O.  A.  441,  49  Fed.  807,  to  leave  the  allowance 
of  interest  on  the  damages  which  may  be  assess- 
ed to  the  sound  discretion  of  the  jury.  But,  as 
the  case  at  bar  is  founded  npcai  a  breach  of 
contract,  it  may  wdl  be  distinguished  from  the 
case  last  cited. ' 

This  case  was  later  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  18S  U. 
S.  480.  22  Sup.  Ct.  943,  46  L.  Ed.  1259. 

Under  the  authority  above  dted,  the  Judg- 
ment here  giving  to  the  defendant  in  error 
interest  upon  its  claim  for  damagin  must  be 
afilrmed. 

[4,  6]  This  case  has  been  before  this  court 
on  a  former  appeal  (41  Okl.  80,  135  Pac. 
48  L.  R.  A.  [N.  S.]  509),  wherein  it  was  held: 

'*In  an  action  against  both  the  initial  and  termi- 
nal carrier  for  damages  caused  by  negligent  de- 
lay, althousb  the  initial  carrier  has  notice  of  the 
importance  of  prompt  delivery,  and  that  loss  of 
profits  woold  result  from  duay,  where  all  the 
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delay  Is  shown  to  have  been  on  tennlnal  line, 
then.  In  the  absence  of  statute  or  contract  to 
Boch  effect,  the  initial  carrier  will  not  be  held 
Mable  for  any  of  the  damages  resalting,  altfaoiiKb 
it  may  have  failed  to  deliver  sncb  special  notice, 
onleas  it  appears  that  such  delay  was  the  prox- 
imate result  of  the  failure  to  deliver  such  notice. 
Damages,  to  be  recoverable  for  negliKence,  must 
appear  to  be  the  proximate  result  of  the  nogli- 
Sence  shown,  and  the  question  as  to  what  is  the 
proximate  cause  of  an  injury,  or  what  Is  the  im- 
mediate or  proximate  result  of  a  civen  act,  is 
generally  one  of  fact  for  the  jury.  In  an  action 
against  two  carriers  for  damages,  where  it  ap- 
pears that  each  has  been  guilty  of  separate 
acts  of  negligence,  and  that  plaintiff  has  sus- 
tained damages,  but  there  is  an  issue  of  fact  as  to 
which  carrier's  neglif^ence  was  the  proximate 
cause  of  the  injury,  and  where  such  fact  can  be 
determined  only  from  the  evidence  and  circum- 
stances of  the  case,  an  Instruction  which  takes 
such  fact  from  the  jury  ia  erroneous." 

Sn<^  Is  the  law  of  this  case,  and  before 
judgment  can  be  rendered  against  the  Atchi- 
son, Topeka  ft  Santa  F6  Railway  Company 
for  special  damages,  there  must  be  some  evi- 
dence taidhig  to  showptbftt  Its  fallnre  to  give 
to  the  terminal  carrier  notice  of  the  special 
instructions  received  by  it  from  the  shli^r 
was  tiie  Immediate  cause  of  the  delay.  In 
other  words,  the  delay  must  be  the  proxi- 
mate result  ot  the  faUnre  to  deliver  audi 
notice.  This  the  evidence  does  not  show. 
While  it  Is  true  that  the  question  as  to  what 
Is  the  proximate  cause  of  an  Injury  or  the 
proximate  result  of  a  given  act  is  we  for  the 
jury,  yet,  before  a  jury  or  court  can  prc^rly 
decide  such  question,  there  must  be  some 
evidence  to  support  the  verdict  or  finding. 

As  we  view  the  record,  there  Is  In  this 
case  DO  evidence  whatever  to  show  that  the 
failure  of  the  Santa  to  deliver  the  notice 
to  the  Frisco  was  the  proximate  cause  of  the 
delay,  nor  is  there  any  evidmce  here  estab- 
Usbing  the  claims  of  apedal  damage,  and 
in  our  oidnltA  the  judgment  against  the 
Santa  F6  must  be  reversed. 

It  Is  therefore  ordered  that  the  jndgnwnt 
here  as  to  the  St.  Lonis  ft  San  Prandsoo 
Railroad  Company  be  affirmed,  and  that  as  to 
the  Atcblstm.  Topeka  &  Santa  F6  Railway 
Company  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial  comlstent  with  the  facta 
herein  expressed. 

PBR  CURIAM.  Adopted  In  whole. 


BEIRDON  V.  MORRISON.    (No.  6615.)  ' 

{Supreme  Court  of  Oklahoma.   May  8,  1917. 
Rehearing  Denied  June  12,  1917). 

fSyRabu*       th€  CourtJ 

1.  Jttstices  or  thk  Peace  <8=>160(B)  —  Dis- 
missal OF  Appeal— Eftect. 
"Where  a  judgmeut  is  rendered  by  a  justice 
court,  said  judgment  a^pealoil  to  the  county 
court  and  said  appeal  dismissed,  the  judgment 
of  the  Justice  Court  becomes  res  judicata." 

[Ed.  Note.— For  other  caaes,  see  Justices  of 
the  Peace,  Gent.  Dig.  |  64B.] 


2.  JvBncu  or  tbb  Peaci:  ^»166^— Dtbhis- 
SAL  or  Appeal  —  Restobatiom  or  Jnna- 

1CEI4T. 

"Where  an  appeal  is  perfected  from  a  judg- 
ment rendered  by  a  justice  court  to  the  county 
court,  and  said  appeal  dismissed,  the  judgment 
rendered  by  the  justice  court  is  restored  as  if 
no  appeal  had  been  taken." 

[Ed.  Note.— For  other  oases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  645.] 

Comml*!8loners*  Or^nlon,  Division  Na  1. 
Error  from  District  Court,  Marshall  County ; 
Jesse  M.  Hatchett,  Judge. 

Action  by  J.  P.  Reirdtm  against  W.  S. 
Morrison.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Rider  &  Hurt,  of  MadUl,  for  plalnUff  In 
error.  Geo.  S.  Mardi,  of  Madill,  for  defend- 
ant In  error. 

COLLIER,  C  This  Is  an  action  brought 
by  plaintiff  in  error  against  the  defendant  In 
error  Ml  a  money  demand.  Hereinafter  the 
parties  will  be  designated  as  they  were  In  the 
trial  court 

This  action  was  brought  In  a  justice  court 
and  resulted  in  a  Judgm«it  for  plaintiff  In 
the  sum  of  $80.1B.  Garnishment  proceedings 
were  instituted,  apd  the  garnishee  answered 
that  he  was  indebted  to  the  d^ndant  in  the 
sum  of  $33,  which  said  sum  the  garnishee 
paid  Into  court  and  was  discharged.  The  de- 
fendant filed  In  said  Justice  court  his  affida- 
vit, in  compliance  with  the  statutes,  claiming 
said  $33  as  exempt  to  him,  and  moved  that 
the  said  $33  be  delivered  to  bim,  whldi  mo- 
tion was  tried  ty  the  court,  and  judgment 
rendered  In  favor  of  the  defendant  From 
said  judgment  the  plaintiff  perfected  an  ap- 
peal to  the  county  court  of  Marshall  ooun^. 
In  which  said  court  a  motion  to  dismiss  said 
appeal  was  filed,  beard,  and  said  appeal  dis- 
missed, and  time  fixed  In  which  to  settle  and 
sign  case-made,  but  an  appeal  to  this  court 
was  not  perfected.  After  the  expiration  of 
the  time  for  perfecting  an  appeal  to  this  court 
the  clerk  of  the  county  court  certified  back 
to  the  Justice  court  the  order  of  the  county 
court  dismissing  the  said  appeal. 

Prior  to  the  expiration  of  the  20  days 
given  plaintiff  In  which  to  appeal  to  this 
court,  the  plaintiff  had  another  garnishmei^ 
summons  Issued  to  the  original  garnishee  and 
to  the  Justice  with  whom  said  fund  hud  been 
deposited,  seeking  to  reach  said  fund  which 
had  theretofore  been  adjudged  to  the  defend- 
ant as  his  exempt  earnings.  The  justice  who 
originally  tried  the  case  having  been  succeed- 
ed In  office  by  another  justice  of  the  peace,  to 
whom  the  retiring  justice  delivered  $27.33  of 
said  $33,  d^K>8lted  In  court  by  the  garnishee, 
the  successor  of  said  Justice  being  the  father- 
lu-law  of  the  plaintiff,  disqualified  himself, 
and  the  plnlntlCT  and  defendant  in  open  court 
agreed- that  William  M.  Franklin  might  hear 
said  cause  and  make  all  orders  of  said  court. 
Upon  the  hearing  of  said  garnishment  pro- 
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oeedlnss  the  same  was  dismissed  at  the  cost 
of  tbe  plalntlfr.  Motion  was  then  made  the 
plaintiff  to  require  the  said  $27^  to  be  turn- 
ed over  and  credited  on  said  Jadfrment,  which 
motion  was  beard  by  said  Wllllnm  M.  Frank- 
lin, who  found  for  the  defendant,  which  JudR- 
ment  "was  O.  K.'d  and  made  a  Judfonent  of 
the  coart."  From  said  Jud^^t  for  the  de- 
fendant tbe  plaintiff  perfected  an  appeal  to 
the  district  court  of  Marshall  county,  Okl., 
and  said  $27^,  together  with  a  transcript  of 
the  proceedlnf»  in  the  Justice  court,  was  filed 
with  the  clerk  of  the  district  court.  Tbe  mo- 
tion of  the  plaintiff,  to  subject  the  fund  now 
In  tbe  hands  of  the  district  clerk  of  said  court 
to  a  partial  pnym«it  of  the  Judgment  render- 
ed by  tbe  Justice  of  the  peace  aKfltnst  said  de- 
fendant was  heard  by  said  district  court,  and 
the  motion  overruled,  and  duly  excepted  to. 
Within  statutory  time  the  plaintiff  flled  bis 
motion  for  new  trial,  which  was  oremiled, 
duly  excepted  to,  and  this  anteal  perfected  to 
this  court. 

The  only  error  assigned  and  argued  in  the 
brief  of  plaintiff  la  that  the  Judgment  of  the 
district  court  Is  contrary  to  law. 

[1]  It  having  been  adjudtred  by  the  Justice 
court  that  the  amount  sought  to  be  reached 
by  garnishment  was  not  subject  to  the  pay- 
ment of  the  Judgment  rendered  In  this  cause, 
and  the  said  Judgment  of  the  Justice  having 
been  awienled  to  the  county  court,  and 
ai^eal  dismissed  In  said  court,  and  said  dis- 
missal duly  certified  to  the  Justice  court,  the 
Judgment  of  said  Justice  court  Qndlng  said 
money  paid  Into  court  by  the  garnishee  was 
exempt  to  the  defendant  became  res  judicata, 
and  the  Justice  court  wftn  without  authority 
of  law  to  Issue  the  second  garnishment  for 
said  money,  or  to  entertain  tbe  motion  to 
apply  the  money  to  the  pa.vment  of  said  Judg- 
ment. The  appeal  from  the  action  of  the  Jus- 
tice court  In  refusing  to  apply  the  money  to 
the  payment  of  the  Judgment  rendered  to  the 
district  court  was  without  merit,  and  the  dis- 
trict court  did  not  err  In  denying  tbe  motion 
made  therein  to  have  the  money  which  bad 
subsequently  come  Into  the  hands  of  the  clerh 
of  said  court  applied  to  the  payment  of  said 
JudRraent,  In  short,  all  of  the  proceedings 
of  tbe  plaintiff  In  the  cause  subsequent  to  the 
dismissal  of  the  appeal  in  the  county  court, 
and  the  certification  of  the  clerk  of  the  county 
court  to  the  Justice  court  of  such  dismissal, 
were  without  authority  of  law.  Section  5469, 
Revised  Laws  of  Oklahoma  1910. 

A  Judgment  of  the  Justice  of  the  peace 
court  in  a  case  where  the  Jurisdiction  of  the 
parties  and  subject-matter  appears  from  the 
face  of  tbe  proceedings,  after  tbe  time  tor  tak- 
ing an  appeal  has  passed,  and  no  appeal 
taken  from  said  judgment,  auch  Judgment 
is  for  every  purpose  as  binding  and  conclusive 
between  tbe  parties  as  that  of  the  highest 
court  of  the  state.  Blatft  on  Judgmenta,  toI. 
2,  S  522,  and  autfaorttleB  there  dted. 


rZ]  A  final  and  effectual  dismissal  of  an 
appeal  from  a  Judgment  rendered  by  a  Joa- 
tice  of  the  pence  court  restores  the  Judgment 
of  the  Justice  of  tbe  peace  court,  as  If  do 
appeal  had  been  taken.  24  Cyc  716e,  and 
authorities  there  dted. 

The  Judgment  of  the  trial  court  la  affirmed. 

FBB  CURIAM.  Adopted  In  wbdie. 

NATTOXAL  SURETY  OO.  et  al.  t.  S.  H. 
UA^-SON  BUIU>£atS'  SUPPLY  CO. 
et  aL  (Ko.  6S70.) 

(Supreme  Court  of  Oklahoma.    May  15,  1917. 
Concurring  Opinion,  May  29,  1917.  Be- 
hearing  Denied  June  12,  1917.) 

1.  Courts  «s»1— "Jurisdictioii"  —  DsFiin- 

TIO.N. 

"Jurisdiction"  is  tbe  power  to  hear  and 
determine  the  subject-matter  in  controversy  be- 
tween the  parties  to  an  action  or  in  a  statu- 
tory proceeding;  to  adjudicate  or  exerdae  any 
judicial  power  over  them. 

[Eld.  Note.— For  other  rases,  sec  Courts,  OnL 
Dis.  {{  1-1,  0-9,  91-106. 

For  other  definitioDs.  see  Wnrds  and  Phrases. 
First  and  Second  Series,  JurisdlctloD.] 

2.  JUDOUEHT  «=»312(1)— VACATtOIf  —  POWCft 

OP  Trial  Court. 
Where  the  trial  court,  having  juriadietfoB 
both  of  the  parties  and  tbe  subject-matter,  reg- 
ularly renders  a  judgment,  it  is  without  powr, 
after  the  expiration  of  the  term,  to  set  such 
judgment  aside  because  of  an  error  made  In  its 
rendition. 

[Kd.  Note.— For  othsr  eases,  see  Jadcnnt, 
Cent.  Dig.  {  068.] 

3.  JUOGMENT  @=»660— CONCLUaiVENKSS — MIS- 
TAKE OF  Fact. 

A  judgment  is  no  less  conclusive  beoauae 
it  is  based  upou  a  mistake  of  law. 

[Bd.  Note.— For  other  coses,  see  Judgment, 
Cent.  Dig.  S  1171.] 

Error  from  District  Court,  Oklahoma 
County;  George  W.  Clark,  Judge. 

Motions  by  the  Natlotuil  Surety  Company, 
W.  A.  Jones,  and  Will  Dye  to  set  aside  a 
Judgment  rendered  In  a  consolidated  case  en- 
titled "S.  H.  Hanson  Builders*  Supply  Com- 
pany and  Others  v.  School  District  No.  70, 
Oklahoma  County,  and  Others."  Motions 
Died,  and  movants  bring  error.  AlHrnied. 

William  F.  Robertson,  of  Dallas,  Tel., 
Carlisle  ft  Edwards  and  Charles  West,  all 
of  Oklahoma  City,  and  H.  H.  Hagan,  of  Tu\sa, 
for  plaintiffs  In  error.  Stuart  ft  Cnice,  John 
H.  Halley,  Keaton,  Wells  ft  Johustou.  John  A. 
Maupln,  and  Everest  ft  Campbell,  all  of  Okla- 
homa City,  for  defendants  in  error. 

SHARP.  G.  J.  October  11.  1911,  in  con- 
solfdated  case,  8.  H.  Hanson  Builders'  Supply 
Co.  et  al.  T.  School  District  No.  70,  Oklabonia 
County,  et  al.,  personal  judgment  was  ren- 
dered against  W.  A.  Jones,  contractor,  one 
of  tbe  defendants  in  said  action,  In  bivor  of 
the  plaintiff  cmnpany,  and  alao  in  favor  of 
other  creditors  of  said  onitractor,  who  were 
parties  to  said  action.   The  jndgmmt  de- 
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dared  a  lien  upon  the  scbool  building  of  the 
district,  and  directed  and  commanded  tbat 
tbe  oltlcers  of  the  scbool  district  levy  a  tax 
In  the  maimer  provided  by  law  for  the  pay- 
ment of  the  sums  found  dne  by  the  contrac- 
tor. The  amount  of  the  several  Judgments 
against  Jones,  and  for  whlcb  the  liens  were 
decreed,  approximated  $3,&69.01.  On  the 
23d  day  of  July,  1912,  the  school  district  com- 
menced ita  action  against  the  National  Sure- 
ty Company  on  the  contractor's  bond  given 
by  Jones  In  fnvor  of  the  school  district  on 
October  8,  1909.  On  December  5,  1912,  the 
National  Surety  Company  flled  In  the  con- 
solidated case,  in  which  Judgment  had  previ- 
ously b^n  rendered  on  October  11,  1911,  Its 
motion  ^wherein  It  asked  that  the  Judgment 
of  the  latter  date,  In  so  far  as  It  was  adjudg- 
ed and  decreed  by  the  court  that  the  creditors 
of  ioBt»  bad  valid  and  subsisting  liens  upon 
the  property  of  the  school  district  to  secure 
tlie  payment  of  tbrir  reqiectlTe  Jud^ents, 
and  that  a  tax  be  levied  upon  the  property 
Buliject  to  taxation  within  the  district  for 
tlie  purpose  of  dlaclurgiiv  said  Jodgmrats, 
be  (»nceled,  annulled,  and  fa^  for  naught, 
on  the  ground  that  the  Ju^ment,  in  re- 
q>ect8  Indicated,  was  againat  public  policy, 
Ulegal,  and  void.  On  December  20,  1912,  W. 
A.  Jones,  the  defbodant  against  whom  per- 
sonal judgmoita  were  rendered  in  said  cod- 
soli^ted  case,  also  filed  in  said  case  his  mo- 
tion to  vacate  and  set  .aside  the  Judgment,  In 
BO  for  as  the  same  attempted  to  fix  a  lien 
upon  the  property  of  the  school  district,  and 
to  enjoin  upon  the  <^cera  thereof  the  levy  of 
a  tax  In  payment  of  tlie  sam&  On  January 
17,  1913,  Will  Dye,  a  resldoit  taxpayer  of 
said  district,  filed  in  said  action  his  motton  to 
vacate  and  set  aside  that  portion  of  the 
judgment  already  Indicated  in  the  motions  of 
the  other  movants.  From  Uie  Judgment  deny- 
ing these  motions,  the  movants  therein  seek 
a  reversal  by  proceedings  In  error  histltuted 
in  this  court- 

[1,21  The  only  point  relied  upon  at  this 
time  b  that,  as  a  mechanic's  or  material- 
man's lien  cannot  attach  upon  the-  public 
buildings  of  the  state,  or  the  subdivisiona 
thereof,  since  such  liens  are  contrary  to  pub- 
lic policy,  the  Judgment  de^ring  such  lien 
is  a  mere  nullity,  and  under  section  7274, 
Ber.  Laws  1910,  may  be  set  adde  at  any  time 
on  moUon  of  a  party  or  any  person  affected 
thereby.  Assuming  that  each  of  the  parties 
have  such  interest,  or  are  so  affected  as  to 
entitle  them  to  prosecute  the  proceedings  In 
the  manner  employed,  the  case  presents  the 
single  Issue  of  whetbN  in  fact  the  original 
Judgment  was  void,  or  simply  erroneous.  No 
appeal  was  taken  from  the  Judgment  In 
which  the  liens  were  adjudged,  and  which 
was  subsequently  attempted  to  be  set  aside 
by  the  surety  company,  Jones,  and  Dye.  No 
claim  is  made  that  the  court  did  not  have 
Jurisdiction  of  the  parties  or  of  the  subject- 
matter,  but  it  is  said,  as  we  understand,  that 
the  court  did  not  have  power  to  roider  tlie 
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Judgment  that  it  did,  whereby  a  public  build- 
ing was  charged  with  a  lien  and  an  order 
made  directing  that  a  tax  be  levied  In  satia- 
fticticm  thereof.  This  position  Is  obviously 
erroneous,  as  It  In  effect  concedes  that,  had 
the  court  rendered  Judgment  denying  the  Hen, 
It  would  be  valid;  In  other  words,  that  the 
power  of  a  court  of  general  Jurisdiction  to 
render  a  Judgment  in  a  class  of  ai:tions.  m 
which  it  has  Jurisdiction  both  of  the  parties 
and  subject-matter,  is  dependent  upon  the 
(^laracter  of  relief  granted,  or  in  whose  favor 
the  Judgment  Is  entered.  We  know  of  no  au- 
thorities sustaining  this  view  of  the  law. 
The  fact  that  the  trial  court.  In  view  of  the 
subsequent  decision  of  tbls  court  In  Hutdiiu- 
son  V.  Krueger,  34  Okl.  23,  124  Pac.  691,  41 
U  R.  A.  (N.  S.)  316,  Ann.  Oa&  1914C,  98.  er- 
roneously r^dered  a  Judgment  decreeing  a 
lien  upon  the  school  building  of  the  school 
district,  does  not  make  the  Judgment  void. 
This,  In  prindple,  we  decided  in  Parmenter 
r.  Bay,  County  Jndge,  158  Pac  1183,  where 
It  was  held  that  errors,  of  law  In  making  an 
misx  should  not  be  confounded  with  the 
power  of  the  court  to  make  the  order ;  that 
the  latter  only  involved  the  Jurisdiction— the 
former  the  exuviae  of  Jurisdiction.  There 
we  further  said,  quoting  from  Rhode  Island 
V.  Massachusetts,  12  Pet  718,  9  L.  Ed.  1233: 

"Jurisdiction  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  the  suit  to  adjudicate  or  ex- 
ercise aoy  judicial  power  over  them.  Tbe  ques- 
tion is  whether  on  the  case  b^ore  the  court 
their  action  is  judicial  or  extrajudicial;  with 
or  without  authority  of  law  to  render  judgment 
or  decree  upon  the  rights  of  the  litigant  parties. 
It  the  law  confers  the  power  to  render  judgment 
or  decree,  then  the  court  baa  Jnrlsdictlon.'* 

Also  that  the  Jurisdiction  of  the  court  can 
never  depend  upon  its  decldon  upon  the 
merits  of  the  case  brou^t  before  it,  but 
upon  Its  right  to  hear  and  decide  it  at  alL 
At  the  time  that  the  court  rendered  the  Judg- 
ment complained  of,  this  court  had  never 
passed  upon  the  question  of  the  right  to  en- 
force a  materialman's  lien  upon  a  public 
buOdUng.  The  Supreme  Court  of  Kansas, 
from  which  state  our  lien  laws  in  the  main 
were  taken,  had  sustained  the  right  to  im- 
pose such  liens,  as  is  shown  by  Judge  Brewer 
in  his  able  opinion  in  Hutchinson  v.  Krueger, 
supra.  The  question  for  decision  under  the 
issues  Joined  in  the  consolidated  case  was 
whether  this  court  would  follow  the  deddons 
of  the  Supreme  Court  of  Kansas,  or  the 
rule  that  very  generally  prevailed  in  other 
Jurisdictions,  denying  the  right  of  material' 
men  to  a  lien  on  a  public  bollding.  This  was 
alL  In  the  view  adopted  by  this  court  In 
Hutchinson  v.  Krueger,  had  an  appeal  been 
prosecuted  from  the  Judgment  of  the  dis- 
trict court  to  the  Supreme  C!ourt,  the  Judg- 
ment afterwards  complained  of  would  doubt- 
less liave  been  set  aside,  and  the  cause  re- 
versed. This  was  not  done,  and  it  will  not 
do  to  say  that,  for  the  reasons  nrged,  either 
a  defendant  la  said  suit  or  a  taxpayer  of  the 
district,  or  tbe  aorety  on  the  contractor'a 
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Iioud,  may,  long  after  adjournment  of  the 
term,  by  motion  procure  either  the  vacation 
or  modification  of  the  judgment  The  law 
points  out  the  manner  hy  which  errors  of 
law  may  be  corrected.  A  wrong  determina- 
tion of  the  issues  based  upon  a  mistake  of 
law,  after  final  judgment  has  been  rendered, 
can  only  bo  remedied  and  corrected  on  np- 
l)eal ;  otherwise,  there  would  be  no  end  to 
litigation. 

[3]  A  mistake  of  law  on  the  part  of  the 
trial  court  affords  no  ground  for  the  vaca- 
tion of  a  Judgment  in  the  manner  here  at- 
tempted. The  autliorlties  sustaining  this 
view  are  numerous,  and,  so  far  as  we  know, 
unanimous.  Among  them  are  People  ex  rel. 
Davis  et  al.  v.  Sturtevant.  9  N.  Y.  263,  59  Am. 
Dec.  53G;  Fisher  v.  Hepburn,  48  N.  Y,  41; 
Martlndale  v.  Ilnttey,  73  Kan.  92.  84  Pat 
People  v.  Holladay,  93  Cal.  241,  29  Pac 
54,  27  Am.  St.  Hep.  186;  People  ex  rel.  Ray- 
mond r.  Talmadge.  1&4  111.  67,  61  N.  B.  1049; 
Elliott  et  al.  V.  Piersol,  1  Pet  328,  7  I*  Ed. 
164;  Ex  parte  Watkins,  7  Pet.  568,  8  L.  Ed. 
786;  Wilcox  v.  Jackson,  13  Pet  498,  10  L. 
m.  264;  ETx  parte  BIgelow,  113  U.  S.  328, 
5  Sup.  Ct.  542,  28  L.  Ed.  1005;  American  Ex- 
press Co.  V.  Mullins,  212  U.  S.  311,  20  Sup. 
Ct.  381,  53  L.  Ed.  625.  15  Ann.  Caa.  536.  As 
stated  In  the  latter  case: 

"A  judgment  is  conclusive  as  to  all  ttw  media 
CMicladendi  {V.  S.  v.  California,  etc..  Land  Co., 
192  U.  S.  355  !24  Sup.  Ct.  2G6]  48  L.  Ed. 
476) ;  and  it  needs  do  authority  to  show  that 
it  cannot  be  impeached,  either  in  or  out  of  the 
state,  by  sbowicg  that  it  was  based  upon  a  mis- 
take of  the  law." 

The  rights  of  the  creditors  tn  whose  favor 
liens  were  adjudged  to  enforce  them,  not  be- 
ing involved  in  the  present  inquiry,  are  not 
decided. 

Tlie  Judgment  of  the  trial  court  is  affirmed. 

HABDY,  TURNER,  THACKIOR,  and 
KANEi  JJ.,  concur. 

TIIACKEU,  J.  In  concurring  in  the  de- 
cision and  opinion  of  the  court  In  this  case, 
where  the  erroneous  judicial  decision  In  ques- 
tion did  not  necessarily  involve  nor  appear 
to  Involve  any  element  of  an  attempted  ex- 
ercise of  executive  or  legislative  power,  but 
was  wholly  within  the  domain  of  judicial 
power,  I  do  not  think  I  am  out  of  accord 
with  the  decision  or  with  ony  statements 
made  in  the  opinion  in  the  case  of  Roth 
v.  Union  National  Bank  of  Bartlesville, 
IGO  Pac.  505,  where  the  erroneous  deci- 
sion in  question  necessarliy  Involved  an 
attempted  exercise  of  the  legislative  pow- 
er to  suspend  or  nullify  the  operation  of  un- 
questionably valid  statutes,  and  thus  includ- 
ed basic  elements  beyond  the  domain  of  ju- 
dicial power,  since  the  statutes  In  question 
were  unambiguous  and  not  open  to  construc- 
tion In  respect  to  the  questions  Involved  in 
that  decision.  1 


HADDOGE  T.  STICEiaEB  ft  MONG. 
(No.  7882.) 

(Supreme  Court  of  Oklahoma.    May  8,  1917. 
Rehearing  Denied  June  12,  1917.) 

(Syllabvt  by  the  Court.} 

1.  StATVTOBT    DEllNtTZON  —  "CONSIDEKiLTIOK 
FOR  PbOMISE." 

"Any  benefit  conferred  or  agreed  to  l>e  con- 
ferred upon  the  promisor  by  any  other  person 
to  which  the  promisor  is  not  lawfully  entitled, 
or  any  prejudice  suffered,  or  agreed  to  be  suf- 
fered by  such  person,  other  than  such  as  he  is 
at  the  time  of  consent  lawfully  bound  to  suffer, 
as  an  inducement  to  the  promisor,  is  a  good 
consideration  for  a  proiuise." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  I'hrases,  First  and  Second  Series,  Consider- 
ation.] 

2.  Release  ®=»13{5)— Consideratior— Aobee- 

UKNT. 

Plaintiffs  contracted  with  defendant  and  an- 
other to  drill  an  oil  and  gas  well  to  ttie  shallow 
sand,  and  when,  in  the  performance  of  such  con- 
tract, the  shallow  sand  was  reached,  the  work 
on  the  well  was  stopped,  and  it  was  then  agreed 
by  plaintiffs  and  defendant  that  defendant  would 
employ  plointiefs  to  drill  such  well  deeper,  and 
pay  them  therefor  at  the  rate  of  90  cents  per 
foot,  and  that  ,the  plaintiffs  would  do  such  ad- 
ditional drilling  and  would  release  the  defend- 
ant from  liability  for  payment  of  the  sum  of 
S400,  that  being  one-half  of  the  sum  due  them 
tor  the  former  drilling,  and  look  alone  to  the 
other  for  the  payment  of  such  sum.  Held,  that 
the  agreement  of  the  defendant  to  employ  plain- 
tiffs to  do  such  additional  drilling  and  to  pay 
them  therefor  was  sufficient  consideration  to 
support  the  promise  of  plaintiffs  to  release  de- 
fendant from  the  payment  of  the  said  sum  of 
$400. 

[EM.  Note.— SVir  other  cases,  see  Release,  Gent 
Dig.  i  26.] 

3.  Tbial  «=3l42— Dibected  Vebdict— Bti- 
dencs. 

It  IS  error  to  direct  a  verdict  for  the  plaln- 
tiffs  where,  admitting  the  truth  of  all  the  evi- 
dence given  in  favor  of  defendant  together  with 
sucb  inferences  and  conclusions  as  may  be  rea- 
sonably drawn  therefrom,  there  is  enough  compe- 
tent evidence  to  reasonably  sustain  a  verdict 
should  the  jury  find  for  the  defendant 

[Ed.  Note.— For  Other  eases,  see  Trial,  Cent 
Dig.  §  337.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Rogers  Count?: 
W.  J.  CampbeU,  Judge. 

Action  by  Stlcelber  tk  Mong  against  John 
Haddock.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed,  and  re- 
manded for  a  new  trial. 

Adams  &  Wills,  of  Claremore,  for  piain- 
ttflf  In  error.  Victor  C.  Mleher,  of  Tulsa,  and 
A.  C  Hough,  of  Oklahoma  City,  for  defend- 
ants In  error. 

RUMMONS,  C  Tbis  action  was  com- 
menced In  the  district  court  of  Rogers  coun- 
ty by  the  defendants  in  error,  hereinafter 
called  plalntifTs,  against  the  plaintiff  In  er- 
ror, hereinafter  called  the  defendant  to  re- 
cover the  sum  of  $1,118  for  work  and  material 
1  furnished  In  drilling  an  oil  and  gas  well  and 
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tc  foreclose  a  Uen  upon  certain  real  estate  In 
Rogers  county  to  satisfy  said  debt  Tbe  de- 
fendant answered,  admitting  that  the  plaln- 
ttffs  entered  Into  parol  contract  with  the 
defendant  and  the  Westerly  Oil  Company 
and  P.  F.  Danlgren  to  drill  a  well  upon  the 
premises  described  In  the  petition,  one-half 
of  the  cost  of  the  drilling;  said  well  to  be 
paid  by  the  Westerly  Oil  Compciny  and  P.  P. 
Danlgren,  and  one-half  by  the  defendant. 
Defendant  further  alleges  that,  when  tlie 
well  was  drilled  to  the  depth  of  900  feet,  the 
'Westerly  Oil  Company  and  P.  P.  Danlgren 
ordered  drilling  stopped  and  declared  the 
well  to  be  a  dry  hole,  at  which  time  the  de- 
fendant entered  into  an  agreement  with 
the  plaintiffs  that.  If  they  would  collect  one- 
half  of  the  amount  due  them  for  drilling  said 
well  000  feet  from  the  Westerly  Oil  Company 
and  P.  P.  Daulgroi,  the  defendant  would 
enter  Into  a  new  contract  with  plaintiffs  for 
the  drilling  of  said  well  to  a  greater  depth, 
at  which  time  the  Westerly  Oil  Company  and 
P.  P.  Danlgren  ngreed  to  pay  plaintiffs  the 
sum  of  $400  of  the  cost  price  of  drilling  said 
well  to  a  depth  of  900  feet,  and  the  plaintiffs 
agreed  to  accept  said  Westerly  Oil  Company 
and  P.  F.  Danlgren  for  said  sum  of  $400, 
and  defendant  agreed  to  pay  the  balance  of 
¥410  for  drilling  said  well.  Defendant  fur- 
ther alleged  that  upon  tbe  agreement  afore- 
said the  defendant  entwed  into  a  new  con- 
tract with  the  plaintiffs  by  whldi  he  agreed 
to  pay  them  tbe  sum  of  90  cents  a  foot  to 
drill  said  well  deeper  unUI  further  orders 
from  him,  and  alleges  that  at  the  depth  of 
1.220  feet  he  ordered  plaintiffs  to  stop  drill- 
ing after  they  had  struck  a  gas  well.  De- 
fendant admits  that  he  is  indebted  to  plain- 
tiff in  the  sum  of  $410  under  the  original 
contract  and  the  sum  of  $288  on  the  last 
contract  and  the  sum  of  $20  for  tubing,  mak- 
ing a  total  of  $718,  aud  alleges  payment 
thereon  of  the  sum  of  $98,  and  tenders  plain- 
tiffs the  sum  of  $620.  Plaintiffs  replied,  de- 
nying generally  each  allegation  contained  in 
the  answer,  and  admitting  tbe  payment  by 
defendant  of  $98. 

Defendant,  as  a  witness  In  his  own  behalf, 
testified  In  substance  that  he  and  P.  F.  Daul- 
gren,  of  tbe  Westerly  Oil  Company,  and  Mr. 
Mong,  one  of  the  plaintiffs,  had  several  con- 
versations about  drilling  an  oil  and  gas 
well,  and  that  it  was  finally  agreed  between 
them  that  the  plaintiffs  should  drill  a  well 
upon  the  premises  of  defendant  to  tbe  shal- 
low sand  or  about  000  feet  In  depth,  and 
that  the  price  for  drilling  said  well  should  be 
90  cents  per  foot,  and  that  in  the  event  they 
struck  oil  or  gas  the  defendant  should  pay 
plaintiffs  the  amount  due  for  drilling  said 
well,  and  that  In  tbe  event  tbey  had  a  dry 
bole  and  no  oil  or  gas  was  struck  defendant 
should  pay  plaintiffs  one  half  of  the  drill- 
ing oUl  and  Mr.  Danlgren  the  other  half; 
that,  after  plaintiffs  bad  drilled  the  well  to 
tbe  depth  of  900  feet,  or  to  the  ahaUow 


sand,  Mr.  Danlgren  was  unwilling  to  go 
any  further  and  declared  the  well  to  be  a 
dry  bole.  Defendant  was  anxious  to  drill 
to  a  greater  depth,  and  proposed  to  the  plain- 
tiff Mong  to  settle  up  for  the  drilling  of  the 
well  to  the  depth  of  900  feet,  defendant  to 
pay  $410,  and  plaintiffs  to  collect  $400  from 
Mr,  Danlgren,  and  proposed  to  enter  Into  a 
new  contract  with  tbe  plaintiffs,  upon  such 
settlement  being  made,  to  drill  to  a  greater 
depth  at  the  price  of  90  cents  a  foot.  Defend- 
ant says  that,  when  he  told  Mr.  Mong  thaf 
Mr.  Danlgren  said  stop,  Mr.  Mong  said  it  was 
all  off  and  they  would  stop,  and  that  upon 
his  proposal  to  Mr.  Mong  that  the  plaintiffs 
take  Mr.  Danlgren  for  $400  of  the  bill  and 
look  to  him  for  only  $410  thereof  and  enter 
Into  a  new  contract  for  drilling  the  well 
further  Mr.  Mong  proposed  to  talk  to  Mr. 
Danlgren  over  the  telepboo&  Defendant  and 
Mr.  Mong  went  to  defendant's  bouse,  and 
Mr.  Mong  talked  with  Danlgren  over  tbe 
telephone  tn  the  presence  of  defendant  After 
tbe  coDversatlon  between  Mong  and  Danlgren 
Mong  told  defendant  that  Danlgren  agreed 
to  pay  the  plaintiffs  $400.  and  tbat  philntlffs 
would  agree  to  take  Danlgren  for  the  $400 : 
that  the  plaintiflto  then  contlnned  to  drill  to 
an  additional  Aepth  of  820  feet,  when  they 
strudi  gas.  At  the  conclusion  of  tbe  evi- 
dence plaintiffs  demurred  to  the  evidence  of 
the  defradant,  which  demurrer  was  sustained 
by  the  court,  and  the  jury  was  Instructed  by 
the  court  to  render  a  verdict  for  the  plain- 
tiffs against  the  defendant  The  defendant, 
having  saved  proper  exceptions  to  the  sus- 
taining of  the  demurrer  and  direction  of  the 
verdict,  moved  for  a  new  trial,  which  motion 
was  overruled.  Tbe  defendant  excepted,  and 
brings  error. 

Under  several  asdgnments  of  error  the  de- 
fendant complains  of  the  action  of  the  trial 
court  In  sustaining  the  demurrer  to  his  evi- 
dence and  directing  a  verdict  for  tbe  plain- 
tiffs. From  a  reading  of  tbe  Wets  of  both 
counsel  for  plaintiffs  and  defendant  it  seems 
tbat  tbe  trial  court  took  the  view  that  tbe 
defendant  rested  his  defense  upon  a  novation, 
but  that  his  evidence  failed  to  establlata  a 
valid  contract  of  novation,  and  therefore 
plaintiffs  were  entitled  to  recover.  We  have 
reached  the  conclusion  that  tbe  case  of  de- 
fendant does  not  depend  alone  upon  the  prin- 
ciples applicable  to  a  contract  of  novation. 
The  evidence  of  defendant,  which  for  tbe 
purposes  of  this  opinion  may  be  taken  as 
true,  shows  that  plaintiffs  and  defemlant  and 
P.  F.  Danlgren  entered  into  an  agreement 
for  the  drilling  of  the  well  by  plaintiffs  and 
for  the  payment  for  such  drilling  in  one 
contingency  by  defendant,  and  tn  another 
contingency  for  the  payment  of  oue-hulf  by 
the  defendant  and  one-half  by  P.  F.  Daul- 
gren;  that  the  latter  contingency  arose,  and 
tbe  defendant  and  P.  F.  Danlgrrn  each  be- 
came liable  to  plaintiffs  for  the  cost  of  drill- 
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ins  tbe  well.  Def^idaiit  says  in  bis  testi- 
mony: 

"I  have  told  700  it  was  fairly  onderstood  that 

thb  agreemeot  was  a  partnership  matter  for  900 
feet,  and  there  we  had  an  agreement  and  he  ac- 
cepted tbe  $400  from  Mr.  Daulgren  and  left  me 
$410,  aod  I  would  not  go  further  until  that 
agreement  was  made,  because  I  did  not  think  we 
had  any  necf>s8itT  for  having  a  dry  hole  and  I 
was  not  willing  to  quit  my  part  of  it.  I  was 
willing  to  bet  a  little  more  money:  If  he  quit 
and  got  out,  and  be  went  on  down,  I  was  willing 
to  take  my  chances.  It  is  fair  enough  to  dis- 
solve partnership  when  you  quit." 

It  thus  apptears  that  the  parties  to  this 
agreement  understood  that  the  defendant  and 
P.  F.  Daulgren  were  partners  in  drilling  this 
test  well ;  that  in  the  event  the  test  developed 
a  paying  well  tbe  defendant,  receiviDg  the 
benefit,  was  to  pny  the  whole  of  the  cost  of 
drilling;  In  the  event  it  did  not  each  was  to 
pay  one-half  of  the  cost  of  drilling.  The 
well  at  the  depth  to  which  It  was  agreed  to 
drill  produced  nothing,  and  the  defendant 
and  P.  F.  Daulgren  became  liable  to  con- 
tribute to  the  payment  of  the  cost  of  drilling 
the  well.  The  defendant  then  proposed  to 
the  plaintiff  to  employ  thera  to  drill  deeper 
If  Uiey  would  agree  to  look  alone  to  P.  F. 
Daulgren  for  the  payment  of  half  of  the  cost 
of  drilling  to  the  shallow  sand.  The  plain- 
tiffs advised  defendant  that  Daulgren  had 
agreed  to  pay  the  sum  of  $400  of  the  amount 
due  for  drilling,  and  told  defendant  that  they 
would  accept  him  for  this  amount  and  look 
to  defendant  tor  the  balance  of  $410  and  in 
consideration  thereof  the  defendant  employed 
the  plaintiffs  to  continue  the  drUUng,  and 
they  did  so  continue  until  at  a  dwtb  of  1,- 
220  feet  they  sfamdi  gas.  It  is  urged  by 
plaintiffs  that  the  defoidant's  evidence  fails 
to  establish  a  novation,  in  that  it  does  not 
appear  that  the  ttirea  parties  ever  met  and 
agreed  Oiat  def«idant  should  be  rdeased  to 
the  extent  of  $400,  and  that  Daulgren  should 
be  released  to  the  extent  of  $410,  and  that 
plaintiffs  .would  look  to  Daulgren  for  tbe  sum 
of  $400.  It  Is  further  by  plalntlffii  that 
the  evidence  does  not  disclose  any  considera- 
tion to  support  the  agreement  to  release  tbe 
defendant  to  the  extent  of  $400. 

We  do  not  believe  that  this  transaction 
falls  within  the  prindplea  amillcable  to  a 
novation,  for  under  the  contract  related  by 
defendant  in  his  testimony  either  tbe  defend- 
ant and  Daulgren  were  liable  to  plaintiffs  as 
partners,  and  each  therefore  liable  for  the 
full  amount  of  the  debt,  or  they  were  each 
liable  individually  for  one-half  of  the  costs  of 
the  drilling,  and  no  more.  Upon  the  latter 
hypothesis  the  defendant  Is  not  liable  to  the 
plaintiffs  for  any  sum  greater  than  he  ten- 
dered to  them.  Upon  the  former  hypothesis 
it  was  clearly  competent  for  the  plaintiffs  np- 
on  a  sufficient  consideration  to  release  the  de- 
fendant from  one-half  of  his  liability  to  them. 
It  therefore  does  not  matter  whether  or  not 
Daulgren  ever  consented  to  tbe  agreement 
which  defendant  said  was  subsequently  enter- 
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ed  Into  between  him  and  the  pliUntliCs  or 
whether  or  not  Danlgrem  ever  agreed  after 
the  well  had  been  drilled  to  900  feet  to  pay 
plaintiffs  $400  of  the  drllUng  bilL  Plaintiffs 
agreed  to  look  to  him  for  that  sum  and  to 
release  the  defendant  ttom  that  amount  of 
UabUity. 

[1,21  The  <nil7  question  necessary  to  de- 
termine In  this  case  Is  whether  the  evidence 
of  the  defendant  discloses  a  suffident  consid- 
eratimi  for  snch  release  by  the  plaintiffs. 
We  think  It  does.  When  plalnUffs  had  driU- 
ed  to  the  shallow  sand  and  worl£  was  stopped 
and  the  .well  declared  to  be  a  dry  hole  the 
defendant  was  under  no  obllgatl(Mi  to  em- 
ploy them  any  further.  He,  however,  pro- 
posed to  them  that,  if  they  would  release 
him  to  the  extent  of  $400  and  look  alone 
to  Daulgren  for  that  amount,  he  would  em- 
ploy them  to  drill  further,  and  obligated  him- 
self to  pay  for  such  drllUng  at  the  rate  of 
00  cents  a  foot  It  is  argued  by  counsel  for 
plaintiffs  that  the  90  cents  a  foot  agreed  to 
be  paid  by  the  defendant  for  the  additional 
drllllDg  was  a  consideration  for  such  drilling 
alone,  and  that  tbe  additional  drilling  was 
the  consideration  for  defendant's  promise  to 
pay,  and  therefore  there  remained  no  con- 
sideration for  the  promise  of  plaintiffs  to  re- 
lease defendant  to  the  extent  of  $400.  We  are 
unable  to  see  the  force  of  this  reasoning. 
The  plaintiffs  were  under  no  obligation  to 
drill  further  upon  the  terms  proposed  by 
defendant  and  whether  the  price  agreed  to 
be  paid  by  defendant  for  such  drilling  was 
profitable  to  the  plaintiffs  or  not  Is  entirely 
immaterial ;  the  plaintiffs  were  at  liberty  to 
either  accept  or  reject  the  proposal  made  by 
the  defendant,  and  they  were  bound  to  ac- 
cept it  or  reject  it  in  all  0/  Its  terms.  They 
saw  fit  to  accept  the  proposition  made  by  the 
defendant,  which  embraced  not  only  the  ad- 
diti<Hial  drilling,  but  also  tbe  release  of  de- 
fendant from  the  payment  of  $400.  The 
promise  of  defendant  to  pay  for  the  addition- 
al drilling  was  sufficient  consideration  for 
the  entire  contract  Section  926,  B.  I*  1910, 
defines  conslderatloQ  as : 

"Any  benefit  conferred,  or  agreed  to  be  con- 
ferred upon  tbe  promisor,  by  any  other  person, 
to  which  the  promisor  ia  not  lawfully  entitled, 
or  any  prejudice  suffered  or  agreed  to  be  suf- 
fered hy  such  person,  other  than  such  as  he  is  at 
the  time  of  consent  lawfully  bound  to  suffer,  as 
an  inducement  to  the  promisor,  is  a  good  con- 
sideration for  a  promise." 

The  promise  made  by  the  defendant  is 
clearly  a  good  consideration  .within  the  terms 
of  said  section.  The  plalntUfS  received  the 
benefit  of  doing  the  additional  drilling  to 
which  they  were  not  lawfully  entitled,  and 
the  defendant  agreed  to  suffer  the  prejudice 
of  paying  therefor  which  he  was  not  lawfully 
bound  to  suffer  at  the  time  of  making  the 
promise.  We  therefore  condude  that  the 
agreement  entered  into  between  plaintiffs  and 
defendant  for  the  addiUonal  drilling  and  for 
the  release  of  defendant  for.  the  payment  ot 
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the  sum  of  $400  was  saN>orted  by  a  soffi- 
dent  condderatlon. 

[31  This  case  having  been  determined  upon 
a  demurrer  to  tbe  evidence  of  the  defendant 
and  upon  a  directed  verdict,  all  facts  and 
inferences  In  conflict  with  the  evidence  of 
the  defendant  must  be  eliminated  entirely 
from  consideration  and  entirely  disregarded. 
In  determining  whether  or  not  the  trial  court 
erred  In  directing  a  verdict  we  must  consider 
only  the  evidence  of  tbe  defendant  and  tbe 
inferences  and  conclusions  to  be  drawn  there- 
from. Moore  v.  First  National  Bank,  30 
OUl.  623,  121  Pac.  626.  and  cases  there  dted. 
We  think  that  tbe  evidence  of  the  defendant 
so  considered  left  a  question  to  be  determin- 
ed by  the  Jury.  The  trial  court  therefore 
erred  in  sustaining  a  demurrer  to  the  evi- 
dence offered  by  defendant  and  in  directing  a 
Terdlct  for  plaintiff. 

The  judgment  of  the  trial  court  should 
therefore  be  reversed,  and  this  canse  re- 
manded for  a  new  trial. 

PER  CURIAM.  Adopted  In  whole. 


MANGEI^OORF  BROS.  CO.  v.  KOLP  ot  al. 
(No.  5032.) 

(SnpTNae  Court  of  Oklalioma.    May  1,  1917: 
Rehearing  Denied  June  6*  1917.) 

(ByUahut  hy  the  Court.} 
L  Salxb  «=>21SH— PABBina  of  Titlb— Quks* 

TXOM  POR  JUBT. 

Where  the  question  aa  to  when  title  to  per- 
sonal property  sold  passed  Is  in  dispute,  It  is 
governed  by  the  Intention  of  tfae  parties,  and  Is 
generally  a  question  of  fact  for  the  jury,  under 
proper  instructions;  and  should  be  taken  from 
the  juiy  only  in  cases  where  there  is  but  me 
conciuBKHi  deducible  from  tho  evidence. 

[Ed.  Note.— For  other  cases.  Me  8al«,  Cent 
Dig.  H  (»6,  587.] 

2.  Etidince  «»271(^— SeuT'Ssbvinq  Acts— 
Sdit. 

Where  the  vendee  of  personal  property  re- 
fuses to  settle  for  the  property  purchased,  but 
not  actually  delivered,  and  the  vendor  sues  him 
for  the  purchase  price,  on  the  theory  that  though 
not  delivered,  title  hsd  parsed,  hold,  that  the 
vendor  cannot  prove  that  after  the  veodee  re- 
fused to  settle  for  tbe  property,  he  attached  it 
as  the  property  ot  the  vmdee;  for  tbe  reason 
that  the  suit  in  attachment  was  t^e  act  of  the 
vendor,  not  tho  vendee,  and  tbe  vendee  can  in 
no  way  be  bound  by  it.  The  veodee  ia  bound 
by  liis  own  words  and  acts,  but  to  permit  the 
vrador  to  profit  by  his  own  independent  act 
after  tb«  controversy  had  arisen  would  be,  in 
effect,  -to  countenance  self-serving  conduct,  which 
tbe  law  will  not  permit 

[Ed.  Note.— For  other  mswt.  see  Evidence, 
Cmt  Dig.  i  1078.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  W.  R.  Taylor,  Judge. 

Action  by  the  Mangelsdorf  Bros.  Company, 
a  corporation,  against  &  R.  Eolp  and  D.  G. 
Kolp,  copartners.  Demurrer  to  plaintiff's 
evidence  sustained,  and  judgment  against 
plaintiff  for  costs,  and  it  brlnga  error.  Re- 
versed and  ronanded  for  new  trial 


Z.  E.  Jaickson,  of  Atdilstm,  Kan.,  and  Ames, 
Chambers,  Lowe  &  Richardson,  of  Oklahoma 
City,  for  plaintiff  in  error.  Warren  K.  Sny- 
der and  Olivw  C  Black,  both  of  Oklahoma 
City,  for  defendants  in  error. 

BRETT,  J.  This  action  was  commenced 
in  the  district  court  of  Oklahonm  county  by 
the  plaintiff  in  error,  a  corporation,  herein- 
after called  plaintiff,  against  the  defendants 
In  errOT,  a  copartnership,  hereinafter  called 
defendants,  to  recover  the  purchase  price  of 
two  orders  of  cane  seed,  sold  by  plaintiff  to 
the  defendants,  but  never  actually  delivered, 
and  for  certain  charges  for  the  storage  and 
insurance  on  these  seed,  and  also  some  diarg- 
es  for  turning  or  stirring  the  seed  to  prevent 
them  from  becoming  heated  while  in  the 
plaintiff's  elevator.  The  plaintiff  sued  upon 
the  theory  that  it  had  sold  the  seed  to  the 
defendants;  that  the  contract  of  sale  was 
an  executed  contract;  that  title  had  passed; 
that  the  defendants  were  the  owners  of  the 
seed;  and  that  plaintiff  was  therefore  enti- 
tled to  recover  the  contract  price  of  the  seed 
under  sectlMi  2S62,  Revised  Laws  19i(^  whtdi 
provides: 

"The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  person- 
al  property,  the  title  to  whidi  is  vested  in  him, 
is  deemed  to  be  the  contract  price." 

While  the  defendants  contended  that  tbe 
contract  of  the  sale  was  only  executory,  that 
title  had  not  passed,  and  that  their  liability, 
if  any,  was  not  tbe  purchase  price,  trat  was 
fixed  by  section  2863,  Revised  Laws  1010, 
whldi  provides: 

"The  detriment  caused  by  tho  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  per- 
sonal property,  the  title  to  which  is  not  vested 
in  him,  is  deemed  to  be: 

"First  If  the  proporty  has  been  resold,  pur* 
snant  to  section  3850,  the  excess,  if  any,  of  tlie 
amount  due  from  the  buyer,  under  the  contract, 
over  the  net  proceeds  of  the  resale;  or. 

"Second.  If  tho  property  has  not  been  resold 
in  tbe  manner  prescribed  by  section  38B0,  tbe 
excess,  if  any.  of  the  amount  dne  from  tbe  buy- 
er, nnder  the  contract  over  the  value  to  the 
seilor,  together  with  the  excess,  if  any,  of  the 
expenses  properly  Incurred  In  carrying  the  prop- 
erty to  market  over  those  which  would  nave 
been  incurred  for  tbe  carriage  thereof,  if  the 
buyor  had  accepted  it" 

At  tbe  dose  of  the  plaintiffs  evidence  the 
the  defendants  demurred  to  the  evidence, 
urging  especially  that  tbe  evidence  failed  to 
show  tliat  the  contract  of  sale  was  execated, 
and  that  title  had  passed,  but  that,  on  the 
contrary,  the  evidence  showed  the  contract 
to  be  executory,  and  that  title  had  not  pass- 
ed, and  the  plaintiff  was  therefore  not  enti- 
tled to  recover  under  its  pleadings  in  this  ac- 
tion. Tbe  demurrer  was  sustained,  the  Jury 
discharged,  and  judgment  rendered  by  the 
court  against  the  plaintiff  for  the  costs. 

31ie  prindpal  question  presented  by  tbis 
appeal  Is  whether  nnder  tbe  evidence  the 
trial  court  erred  In  boldli^  that  the  cm- 
tract  was  aecutory ;  that  title  had  not  pass- 
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ed,  and  that  the  evidence  therefore  ^olly 
failed  to  sustain  the  plaintiff's  claim.  The 
evidence  is  Tolumlnous,  and  we  will  not  un- 
dertake to  go  Into  &  detailed  statement  at  It, 
bnt  will  set  out  only  such  parts  as  are  essen- 
tial to  a  correct  determination  oC  the  inten- 
tion of  the  parties  to  tills  transaction.  For, 
after  all,  the  intention  of  the  parties  as  to 
whether  or  not  title  should  pass  most.  In  this 
ease,  determine  their  legal  status.  The  seed 
were  purchased  of  the  plaintiff  by  the  de- 
fendants through  the  Mwchants*  Cheese  & 
Brokerage  Co.,  of  Ft.  Worth,  Tex.  The  ne- 
gotlutions  between  the  brok&rage  company 
and  the  defendants  were  oral,  and  plaintiff 
asked  through  the  brokerage  company  that 
the  sale  be  confirmed  In  writing,  which  re- 
quest was  communicated  to  the  defendants 
by  the  brokerage  company;  and  In  response 
to  this  request  the  defendants  replied  by  let- 
ter aa  follows: 

"Ft.  Worth,  Texas,  Jan.  20,  1900. 
"Merchants'  Cheese  9t  Brokerage  Co.,  Ft 
Worth,  Texas— Gentlemen:  Answenns  your  let- 
ter Jan.  l&th,  we  find  that  we  have  purchased 
through  you  from  Mangelsdorf  Bros.  Co.  the 
following  seeds: 

Jan.  6th.     7O,00O#     redeaned    amber,  at 

$2.72%  cwt. 
20,000#    reclesned    wange.  at 
$2.72%  cwt. 
Delivered  Group  I  our  option. 
Jan.  Ttih.      70.0OO#     recteaned     amber,  at 
$2.72%  cwt. 
20,000#     recleaned    orange,  at 
$2.72%  cwt. 
First   half   February  Bhipment, 
shippers'  option. 
"All  of  ahove  seeds  to  be  recleaned,  sacked  In 
hoavy  new  bass  and  delivered  basis  Group  I, 
tlestination  weights  to  be  guaranteed  by  shipper 
and  seeds  to  be  true  to  name  and  to  be  bright, 
Htrand  and  sweet.   We  trust  this  is  what  Messrs. 
Mangclsdorf  want  and  you  may  submit  it  to 
them  with  our  approval. 

"Yours  very  truly,   E.  R.  and  D.  C.  Kolp." 

There  is  no  contmtlon  on  the  part  of  the 
defendants  that  the  plaintiff  did  not  have 
the  kind,  character,  and  quality  of  seed  spec- 
ified in  their  letter  of  confirmation  with 
whidi  to  fill  their  two  orders.  But  the  de- 
fendants who  purchased  the  seed  to  sell  to 
their  customers  were  upable  to  sell  them  as 
readily  as  they  had  expected;  and  In  re- 
sponse to  argent  requests  on  the  part  of 
plaintiff  that  they  move  tlie  seed,  fdr  the  rea- 
son that  the  plaintiff's  warehouse  and  eleva- 
tor were  crowded,  defendants  "wired  the 
plaintiff  asking: 

"At  what  price  can  yon  sell  for  our  account 
enough  seed  to  relieve  presmt  congesUou^'' 

In  response  to  this  the  plaintiff,  by  wire, 
quoted  a  price  at  which  they  could  sell  a  por- 
tion of  the  seed.  To  this  the  defendants  re- 
plied: 

"W^  received  your  telegram  this  morning 
stating  that  yon  could  eell  40,000#  orange  at 
$2.25,  50,000#  amber  at  $2.20.  We  have  not  re- 
plied as  this  is  at  least  2Sc  per  cwt.  under  quo- 
tations from  Kansas  City,  and  we  would  rather 
pay  you  a  little  storage  charRCs  than  to  accept 
such  ruinous  prices  at  this  time.  You  will  un- 
derstand our  silence  to  mean  that  we  do  not 
caie  tc  sell  at  the  above  prices." 


The  plaintiff  tbea  wrote  defendants,  "We 
ate  paying  storage  on  some  ot  oar  own  seed, 
crowded  oat  of  onr  warehouse  by  tiie  seed 
we  are  bedding  for  yoa,"  and  stated  that  tm- 
less  they  could  move  the  seed  at  onoe,  they 
would  have  to  pay  storage  on  same.  To 
which  the  defendants  replied: 

"Your  letter  Fob.  22iid  received.  We  wrote 
you  yesterday  in  reference  to  selling  cane  seed 
at  $2.25  and  $2.20  respectively.  We  are  work- 
ing on  this  matter  and  have  a  man  out  all  the 
time.  Just  as  soon  as  there  is  any  trade,  we 
will  commence  ordering  this  leed  forward.  Un- 
til then  we  must  ask  you  to  favor  us  by  holding 
same.  We  will  pay  you  a  reasonable  charge  for 
storage,  if  you  desire,  upon  it,  but  l%c  per 
bushel  for  the  first  month  is  unreasonable.  We 
presume  we  will  have  no  difficulty  ia  agreeinc 
upon  a  reasonable  basis  of  storage  when  this 
matter  comes  up  to  be  settled. 

"Hoping  we  can  give  you  shipping  instructions 
in  a  very  abort  time,  we  remain, 

"Yours  very  truly,    E.  R.  ScV.C  Kidp." 

This  Is  the  trend  of  a  long  correspondence 
between  the  parties.  Involving  numerous  let- 
ters and  telegrams;  until  June  18th,  when 
the  defeudauta  say,  "We  doubt  very  macb  if 
any  liability  will  attach  to  us;**  and  from 
then  oo  they  deny  liability,  but  seek  to  cun- 
promise  the  matter ;  bnt  the  offer  of  compro- 
mise was  refused  by  the  ^tntlff. 

[1]  Both  the  plaintiff  and  the  defendants 
in  th^r  brl^  cite  and  quote  frmn  many  re- 
ported casra  In  support  of  their  respMtlve 
positions ;  the  one  to  show  that  the  contract 
was  executed,  and  the  other  that  It  was  ezee^ 
utory.  But  it  must  be  home  in  mind  that 
each  of  the  cases  dted  rests  upon  a  state  of 
facts  peculiar  to  Itself.  And  besides,  the 
prlodpal  questitm  we  are  called  upon  to  de- 
termine In  the  case  at  bar  Is  whether  or  not 
there  was  any  evidence  reasonably  tending  to> 
sustain  the  plaintiff's  contention  that  this 
was  an  executed  contract,  and  that  title  had 
passed.  If  there  was,  thrai  it  was  the  duty 
of  the  court  to  have  sabmltted  this  evidence 
to  the  jury.  In  Klrkham  v.  FuUerton  et  al., 
32  OkL  461,  122  Pac.  652.  In  diseasing  the 
question  now  under  oimsideratlon,  it  Is  said: 

"In  contracts  of  this  nature,  when  the  dispute 
is  between  the  parties  to  it,  and  no  rights  of 
other  persons  are  involved,  the  question  of  the 
intention  of  the  parties  as  to  whether  title  to 
the  property  pnssicd  at  the  time  of  making  the 
contract  often  a  controlling  one.  and  is  ordi- 
narily a  question  for  the  jury.  Haines  v,  Mc- 
Kinnon,  35  Or.  573.  57  Pac.  903:  Sewell  v. 
Eaton,  6  Wis.  4!K>,  70  Am.  Dec.  471:  Barber 
V.  Thomas.  66  Ksn.  4fl3.  71  Pac.  845;  Ilosen- 
thal  V.  Kflhn.  19  Or.  571.  24  Pac.  991:  Ober  v. 
Carson.  62  Mo.  213;  Fletcher  v.  Ingram.  46 
Wis.  191.  50  N.  W.  424:  Memory  v.  Niepert, 
131  111.  623.  23  N.  K  431:  Bill  v.  Fuller,  14© 
Cal.  50,  79  Pac.  592." 

And  we  think  It  is  the  general  rule  that 
where  the  question  as  to  when  the  title  to 
personal  property  sold  passed  is  In  dispute. 
It  is  governed  by  the  Intention  of  the  parties, 
and  if  there  be  any  doubt  as  to  what  their 
intention  was,  it  is  a  question  of  fact  for 
the  jury  under  proper  instructions.  Clark  v. 
Shannon  &  Mott  Co.,  117  Iowa,  645,  91  N. 
W.  «£3;  Carlson  v.  Crescent  W.  &  B.  Mfg. 
Ca,  20  Idaho,  794,  iSO  Pac  460;  Johnson 
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T.  Tabor,  101  Miss,  78,  57  South.  365;  Cook 
&  Laurie  C.  Co.  t.  Bell,  177  Ala.  618.  59 
Soutb.  273;  Wesco  Supply  Co.  v.  Town  ot 
Allerton.  156  Iowa,  695,  137  N.  W.  1046; 
Kendrick  v.  Hochradel,  167  Mich.  179.  132 
N.  W.  521;  Seldorarldge  v.  P.  &  M.  Bank, 
87  Neb.  531,  127  N.  W.  871.  130  N.  W.  S48, 
30  L.  R.  A.  (N,  S.)  337;  Hoffman  v.  Gosllne, 
172  Fed.  113,  96  C.  C.  A.  318;  Idaho  Imple- 
ment Co.  T.  Lambach,  16  Idaho,  497,  101 
Pac.  951.  In  Carlson  v.  Crescent  Wooden- 
ware  8t  Box  Mfg.  Ca,  above  cited.  It  Is  held : 
"The  question  of  when  tfae  title  to  personal 
property  passes  on  sale  thereof  will  be  governed 
by  the  intention  of  the  parties,  and  is  a  qiies- 
tfon  for  the  jury,  under  proper  instructions." 

In  Idaho  Implement  Co.  t.  Lambacli,  su- 
pra,  it  is  held : 

"Id  detenniniitK  the  question  as  to  whether 
the  title  has  or  has  not  passed  by  the  contract, 
the  primary  flnd  first  consideration  is  the  inten- 
tion and  understanding  of  the  [>arties  as  gather- 
ed from  the  contract  and  tlie  drfnimstanceti  sur- 
rounding the  fole.  If,  under  ail  the  evidence, 
different  minds  might  honestly  reach  different 
conclusions  as  to  wlietber  the  sale  was  complet- 
ed or  merely  an  executory  agreement  to  sell, 
thnt  the  question  ia  one  of  fact,  and  should  be 
left  to  the  jury." 

In  Seldomridge  t.  Farmers'  &  MerchantB* 
Bank  et  al.,  supra.  It  Is  held : 

"Where  a  specified  quantity  of  grain  identical 
En  kind  and  uniform  in  value  Is  sold  from  a 
mass,  a  separation  is  not  necessary  to  vest  title 
where  the  intention  of  the  partien  that  title 
Khnll  pass  is  clearly  manifested.  Whether  title 
to  personal  property  sold,  but  not  actually  de- 
livered, passes  to  the  vendee  depends  upon  the 
intent  of  the  parties  to  the  transaction,  and  tbo 
quention  of  intent  is  rather  <nie  (tf  fact  than  of 
law." 

In  Hoffman  t.  Gosllne  et  al^  abore  dted. 

It  Is  held: 

"The  time  of  passing  title  to  chattels  sold  de- 
pends on  the  intention  of  the  parties."  And 
"where  an  action  for  goods  sold  depended  on 
whether  the  title  passed,  the  court's  failure  to 
submit  to  the  jury  the  precise  lines  of  inquiry 
into  the  facts  from  which  they  were  to  deter- 
mine such  issue  was  prejudicial  error." 

But  the  defendants  Insist  that  this  con- 
tract is  plain  and  certain,  and  is  In  writing, 
and  that  it  Is  not  a  question  for  the  jury, 
and  quote  in  support  of  their  contention  from 
Farmers'  National  Bank  of  Sheridan  v.  Coy- 
ner  et  al.,  44  Ind.  App.  335.  88  N.  E.  856,  as 
follows : 

"But,  where  upon  a  material  pcrint  there  la  a 
failure  of  proof  by  the  party  having  the  burden, 
a  court  may,  as  a  matter  of  law,  instruct  the 
jury  in  favor  of  the  other  party  to  the  issue, 
and  where  the  facts  are  admitted  by  the  plead- 
ings, or  otherwise,  or  where  the  evidence  is  docu- 
mentary, and  its  interpretation  a  matter  for  the 
court,  and  there  ia  but  ono  conclusion  detlucible 
therefrom,  the  court  may,  as  a  matter  of  law, 
direct  a  verdict  in  accordance  with  the  fact" 

•  This  doctrine  Is  unquestionably  sound,  but 
under  it  was  the  court  Justified  in  the  case 
at  bar  in  sustaining  the  demurrer  and  tak- 
ing the  evidence  from  the  Jury?  In  other 
words,  while  the  evidence  as  to  the  Inten- 
tion of  the  parties  in  the  case  at  bar  was 
largely  docamentary,  can  it  be  said  that 
there  was  but  one  conclnslon  deducible  there- 


from, and  that  that  conclusion  was  that  title 
had  not  passed?  We  tbink  not.  But,  on  the 
other  hand,  we  think  that  the  defendants' 
language  and  conduct,  as  revealed  by  the 
evidence,  strongly  Indicate  that  they  claimed 
title,  and  had  assumed  control  of  the  prop- 
erty in  question.  The  defendants  having 
failed  to  sell  through  their  local  salesman, 
they  seem  to  have  made  the  plaintiff  their 
agent  to  try  to  negotiate  a  sale  for  them  for 
a  part  of  the  seed.  They  declined  to  ac- 
cept the  price  which  plaintiff  was  able  to 
procure  for  them,  and  said  they  had  rather 
pay  storage  than  to  sell  at  that  time  at 
such  ruinous  prices.  They  agreed  to  pay 
reasonable  storage,  and  in  another  communi- 
cation, not  heretofore  quoted  in  this  opinion, 
they  Indicate  that  they  had  rather  do  this 
than  to  take  the  risk  of  having  to  pay  de- 
murrage on  the  seed  at  Ft.  Worth,  since 
their  warehouse  and  elevator  there  were  full, 
and  they  had  no  place  In  which  to  unload 
the  seed.  If  It  was  shipped  to  them  there. 

Defendants  also  quote  In  their  brief  from 
the  syllabus  in  Priest  v.  Hodges  et  al.,  90 
Ark.  131,  118  S.  W.  253,  which  holds  in  part 
that: 

"Where,  by  the  contract  of  sale,  there  re- 
mains something  to  be  done  as  between  the  seller 
and  buyer  to  ascertain  the  quantity  or  price 
of  the  article,  the  title  does  not  pass;  but,  where 
it  was  tbe  intention  of  the  parties  that  the  ar- 
ticle should  bo  considered  as  having  been  de- 
livered, the  intention  will  govern,  though  there 
remains  something  to  be  done  to  determine  the 
quantity  or  value  thereof.  Tbo  fact  that  a  sell- 
er has  performed  all  he  can  do  does  not  show 
a  sale,  but  it  is  necessary  to  show  that  the  buyer 
actually  accepted  tfae  chattels,  and,  until  the 
buyer  does  some  act  evincing  an  intention  to  ac- 
cept, the  title  ronains  at  the  risk  of  the  seller." 

This  is  In  harmony  with  all  tbe  authori- 
ties we  have  examined,  and  hol6a.  In  sub- 
stance, that  the  intention  of  the  parties  shall 
govern,  and  that  the  intention  of  the  buyer 
is  to  be  gathered  from  his  acti,  and  to  be 
determined  by  whether  or  not  he  has  evinced 
an  intention  to  accept  title.  It  would  have 
been  rather  unusual,  we  tbink,  for  tbe  de- 
fendants. In  tbe  case  et  bar,  to  have  agreed 
to  pay  the  plaintiff  storage  on  what  they 
considered  was  its  own  grain,  stored  in  its 
own  warehouse.  But  the/  did  agree  to  pay 
storage  on  the  grain  In  controversy.  Besides, 
there  are  other  drcnmstances,  which  not 
only  Indicate  an  intention  on  the  part  of  the 
defendants  to  accept  title,  but  that  tbey  con- 
sidered that  title  had  passed.  And  upon 
con^eration  of  the  entire  record,  it  seems 
to  us  unreasonable  to  say  that  there  Is  but 
one  conclusion  dedndble  from  tbe  conduct 
of  the  parties,  and  that  that  conclusion  Is 
that  title  bad  not  passed.  We  think  the 
court  erred  in  sustaining  tbe  demurrer  to 
the  evidence. 

[2]  2.  The  only  other  assignment  urged  is 
that  tbe  court  erred  in  refusing  to  permit 
tbe  plaintiff  to  prove  that  the  seed  In  con- 
troversy, after  defendants  refused  to  settle 
for  same,  were  attached  by  the  plaintiff  as 
the  property  of  tbe  defendants,  under  ait 
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order  of  attachmeot.  But  in  this  ruling  we 
think  the  court  was  right  That  was  the 
act  of  the  plaintiff,  not  the  defendants,  and 
the  defendants  can  In  no  way  be  bonnd  by 
it.  The  defendants  are  bound  by  their  own 
words,  acts,  and  conduct,  but  to  permit  the 
plalntltr  to  profit  by  Its  own  independent 
act,  after  the  controversy  had  arisen,  would 
be.  In  effect,  to  countenance  self-serving  con- 
duct, which  the  law  will  not  permit. 

The  judgment  la  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concur. 


KANSAS  CTTT.  M.  &  O.  RT.  CO.  et  aL  ». 

McDANIEL.    (No.  7234.) 
(Saprema  Court  of  Oklahoma,   June  32,  1D17.) 

fSpaabua  bv  the  Court.) 

TajkL  «=325.1(3)— Injury  Near  Track— In- 
structions—Contributory  Neouoe-nce. 
Id  an  action  aealDst  a  railrond  companv  to 
recover  damages  for  personal  injuries  and  (lain- 
ages  to  team,  wapon,  and  harness,  where  the 
defense  of  eontribntory  neEliitenee  is  specially 
pleaded,  and  there  is  evidence  tpndine  to  mi[>- 
port  it.  an  instruction  settinK  forth  a  hypotheti- 
cal stflteinent  of  facts,  which,  if  fuiinil  to  be  tnie 
by  the  Jury,  would  entitle  the  plaintiff  to  recov- 
er, witbotit  submittiDK  the  question  of  plain- 
tiff's contributory  n^lisenee  and  without  regonl 
as  to  whether  or  not  his  negligence  contributed 
to  the  accident,  is  error. 

lEd.  Xote.— For  other  cases,  see  Trial,  Cent. 
Xhg.  i  816.1 

Commissioners'  Opinion.  Dlrislon  No.  1. 
Error  from  District  Court,  Major  County; 
James  W.  Steen,  Jn^se. 

Action  by  William  UcDanlel  against  the 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany, a  corp(H*ation,  and  others.  Judgment 
(or  plaintiff,  and  defendants  bring  «Tor.  Re- 
versed and  remanded. 

John  A.  Eaton,  Dudley  W. .  Eaton,  and 
Hyden  J.  Eaton,  all  of  Kansas  City,  Mo.,  and 
F.  W.  IiTscher,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  Jno.  V.  Roberts  and  C.  B. 
Wood,  both  of  Fairvlew,  for  defendant  in 
error. 

RUMMONS,  C  The  defendant  In  error, 
plaiotlff  below,  In  this  action  seeks  to  recover 
from  the  plaintiffs  In  error,  defendants  be- 
low, damages  for  Injuries  inflicted  upon  bim 
and  upon  his  team,  buggy,  and  harness  In  a 
railway  crossing  accident.  Plaintiff  in  his 
petition  charged  that  the  defendants  negli- 
gently operated  their  train  over  and  across 
the  highway  upon  which  plaintiff  was  travel- 
ing without  ringing  the  bell  or  blowing  the 
whistle  while  approaching  said  crossing  and 
at  a  high  and  dangerous  rate  of  speed,  and 
that,  by  reason  of  so  negligently  operating 
said  train.  It  ran  Into  the  buggy  driven  by 
the  plaintiff  upon  said  crossing  and  Inflicted 
the  injuries  for  which  plaintiff  seeks  dam- 
ages. The  defendants  answered,  denying 
generally  the  allegations  of  the  petiUon,  and 


pleading  contributory  negligence  on  the  part 
of  the  plaintiff.  Plaintiff  had  judgment,  and 
defendants,  having  unsuccessfully  moved  for 
a  new  trial,  bring  this  proceeding  in  ertw  to 
reverse  such  judgment. 

The"  issues  presented  to  the  Jury  upon  the 
evidence  in  this  case  were  the  negligence  of 
the  defendant  In  failing  to  ring  the  boll  or 
blow  the  whistle  while  approaching  the  cross- 
ing and  the  contributory  neglUcence  of  the 
plaintiff  tn  falllqg  to  stop,  look,  and  listen 
for  the  approach  of  a  train  before  driving 
across  the  railway  track.  The  only  error  as- 
signed by  the  defendants  which  we  deem  It 
necessary  to  consider  complains  of  the  giv- 
ing of  Instruction  No.  9  given  by  the  court  to 
the  Jury.  Said  lustructlou  is  as  follows: 

"You  are  instructed  that  under  the  law  of 
this  state  the  defendant  is  bound  by  its  servants 
'  to  ring  the  bell  or  sound  a  whistle  at  a  distance 
of  at  least  80  rods  from  the  place  where  its  mil- 
road  crossed  the  public  highway.  You  are  fur- 
ther instructed  tnat,  if  you  believe  from  the 
evidence  that  tlie  defendant  by  its  servants  neg- 
lected to  ring  the  bell  or  sound  the  whistle  at  a 
distance  of  at  least  80  rods  from  the  place  where 
its  roilroad  crossed  the  highway,  at  which  it  is 
nitciced  plaintiff  was  iojured  by  collision  with 
defendant's  train,  then  and  in  that  event  the 
defendant  would  be  guilty  of  ncKligence,  and  it 
.you  further  find  that  such  nejclieence  was  tbo 
'{iroximate  cause  of  plaintiff's  injuries,  then  and 
m  that  case  you  should  find  for  the  plaintiff." 

It  is  urged  by  the  defendant  that  this  in- 
struction is  erroneous  in  that  it  does  not 
submit  to  the  consideration  of  the  jury  the 
contributory  negligence  of  the  plaintiff,  and 
tiiat  the  omi8sl<m  to  submit  such  Issues  to 
the  Jury  is  not  cured  by  any  other  instnictioa 
given  by  the  court  The  only  Instructlona 
given  by  the  conrt  upon  the  question  of  con- 
tributory negligence  are  instructions  Nos.  Q, 
8,  and  12,  which  are  as  follows: " 

"(Q)  While  it  ia  incumbent  apca  the  plaintiff 
to  prove  to  your  satisfaction  by  a  preponder- 
ance of  the  evidence  the  allegations  of  his  peti- 
tion, he  is  not  required  to  prove  that  he  was 
free  from  negligence;  that  the  defense  of  con- 
tributory negligence  pleaded  by  the  defeodaat 
must  be  proven  to  your  satisfaction  by  a  fair 
preponderance  of  the  evidence  to  be  valuable  aa 
a  defense." 

"(8)  You  are  further  instnicted  that  contribu- 
tory n^ligence  is  negligence  as  hereinliefore  de- 
fined on  the  part  of  the  plaintilE  which  coatrilH 
utea  to  the  accident  or  injuries  complained  of." 

"(12)  You  are  instructed  that  as  between  the 
plaintiff  and  the  train,  by  reason  of  the  charac- 
ter and  momentum  of  the  train  and  the  require- 
ments of  public  transportation  by  means  there- 
of, tbe  train  had  the  right  of  way  at  the  rail- 
road crossing  where  the  accident  occutred.  It 
was  the  duty  of  the  plaintiff  before  attempting 
to  cross  the  railroad  to  use  reasonable  diligence 
by  looking  and  listening  to  ascertain  whether  the 
train  was  approaching  the  crossing,  and  if  be 
knew,  or  by  the  exercise  of  such  diligence  could 
have  known,  of  its  approach,  it  was  bis  duty  to 
not  attempt  to  cross  the  railroad  track  until 
the  train  had  passed,  and  you  are  further  in- 
structed that  the  engineer  and  fireman  upon 
giving  the  proper  signals  and  timely  warning 
of  the  train's  approach  had  the  right  to  presume 
that  the  plaintiff  was  in  possession  of  bis  natural 
faculties  aad  senses,  and  that  he  would  not 
omit  to  take  tbe  precantitm  imposed  upon  him 
by  law." 
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The  eoart  in  Its  InstracUcns  defines  nes* 
Ilsence  and  proximate  cause,  and  also  in  in- 
■trnction  No.  8  defloea  ccmtilbutory  negli- 
gence, bnt  nowhere  in  the  Instructions  given 
by  the  court  does  the  court  advise  the*  jury  as 
to  what  thrir  verdict  sliould  be  In  the  event 
they  found  that  the  plaintiff  was  guilty  of 
contritnitory  n^lgence.  In  the  case  of  Chi- 
cago, R.  I.  &  P.  By.  Ga  T.  Pitchford,  44  UkL 
197,  143  Pac.  114d,  this  court  says: 

"Id  an  actioti  for  damages  for  personal  in- 

inriea,  where  the  defense  of  contributorjr  neg- 
igence  is  interposed,  and  there  is  testimony 
fairly  tending  to  establish  such  defense,  instruc- 
tioDS  which  wholly  leave  out  of  view  the  qaes* 
tion  of  plaintiff's  contributory  negligence,  and 
tinder  which  the  jury,  if  they  found  certain  farts 
to  exist,  would  be  bound  to  find  for  the  plaintiff, 
although  they  might  also  believe  the  plaintiff 
by  her  aegligeDce  ctmtvfbuted  directly  to  the 
accident,  are  erroneous,  and  constitute  reversl* 
ble  error." 

In  Oklahoma  Railway  Company  v.  Mllam, 

45  Okl.  742.  147  Pac.  314,  this  court  says: 
"In  an  action  against  a  street  railway  company 

to  recover  dama»:es  for  the  death  of  a  person 
killed  by  the  railway  ewnpany's  car  withto  the 
dty  limits,  and  wherein  contributorr  negligence 
on  tfae  part  of  the  deceased  is  pleaded  as  a  de- 
fense, and  there  is  evidence  tending  to  sustain 
each  defense,  an  instruction  which  ignores  the 
defense  of  c<mtributory  negligence  and  tells  the 
jury  that  the  operation  of  defendant's  car  at  a 
rate  of  speed  exceeding  the  city  speed  limit  Is 
negligence  per  se,  and,  if  such  negligence  is  the 
prcoimate  cause  of  the  injury,  the  defendant 
will  be  liable,  is  reversible  error." 

It  is  further  said  in  said  case: 

"Such  error  was  not  cured  by  another  Instruc- 
tion which  tells  the  jury,  in  substance,  the  de- 
fendant would  not  be  liable  if  the  deceased  was 
^ilty  of  contributory  negligence  in  going  upon 
the  defendant's  car  track  in  front  of  an  sp- 
proadiing  car,  which  struck  him  unless  the  doc- 
trine of  last  dear  chance  applies.  The  two  in- 
structions are  contusing,  and  it  Is  uncertain 
which  the  jury  will  follow,  and  when  the  evi- 
dence is  conflicting,  a  verdict  and  judgment  for 
4dtiier  party,  under  euch  conflictiag  instructions, 
should  be  reverBed." 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  vl  Clark. 

46  Okl  382,  148  Pac.  998,  this  court  says: 
**In  an  action  against  a  railroad  company  to 

fccover  damages  for  personal  injuries,  locis  of 
team,  snd  damages  to  wagon  and  hamess,  where 
the  defense  of  contributory  n^ligence  is  special- 
ly pleaded,  and  there  is  evidence  tending  to  sup- 
port It,  an  instruction  settlnjc  forth  a  hypotheti- 
cal statement  of  facts,  which,  !f  found  to  be 
true  by  the  jury,  would  entitle  the  plaintiff  to 
recover,  without  mentioning  the  question  of 
plaiotiffs  contributory  negligence,  and  without 
regard  as  to  whether  or  not  be  directly  contrib- 
uted to  the  accident,  is  error,  and  is  not  cured 
by  another  instruction  dealing  with  the  question 
oi  plaintiff's  contributory  negligence;  the  two 
Instructions  being  conflicting  and  confusing." 

See  Atchison,  T.  &  S.  F.  By.  Co.  t.  Jameson, 
46  Okl.  609.  149  Pac.  195. 

In  the  iDstant  case  the  Instruction  com- 
plalDCd  of  la  more  subject  to  criticism  than 
the  instructions  are  In  Qklahcuna  Hallway 
Co.  V.  Milam,  supra,  and  Chlr-ngo.  R.  I.  &  V. 
Ry.  Ca  V.  Clark,  as  In  the  instant  case,  the 
court  did  not  tell  the  jury  what  effect  con- 
tributory negligence  would  have  upon  the 


I^intlirs  rig^t  to  recorer.  The  instmctlMi 
ccHuphaned  of  told  the  jury  that,  if  they 
found  that  defendants  neglected  to  ring  the 
bell  or  blow  the  whistle  while  approaching 
the  crossing  as  required  by  the  statutes,  the 
defendants  were  guilty  of  negligence,  and 
that,  if  tliey  found  that  such  negligence  was 
the  proximate  cause  of  the  injuries  sustain- 
ed hy  the  plaintiff,  they  must  find  for  tlie 
plaintiff.  The  court  did  nc^  In  this  instruc- 
tion or  in  any  other  tell  them  what  their 
verdict  should  be  In  the  event  they  found 
that  the  negligence  of  plaintiff  had  contrib- 
uted to  the  accident  In  ftict,  nowhere  in  the 
instructions  is  the  jury  told  that  the  con- 
tributory negligence  of  the  plaintiff  would  be 
a  defense  to  the  action  brought  by  him.  The 
most  that  is  said  upon  ttie  subject  by  tlie 
court  is  that  contributory  negligence  to  be 
valuable  as  a  defense  must  be  proved  by  a 
preponderance  of  the  evidence^  Tliere  was 
evidence  In  the  record  from  which  tlie  Jury 
might  have  found  that  the  plaintiff  was  neg- 
ligent, and  that  snch  negligence  contrlbated 
to  the  accident. 

Tne  giving  of  the  Instruction  con^)laitted  oit 
constitutes  reversible  error,  and  the  judg- 
ment of  the  court  below  should  ue  re^'ersed, 
and  Uie  cause  remanded  for  a  new  triaL 

PKB  CUBIAM.  Adopted  In  whole. 


OITT  OP  COLLINSVILLB  et  al.  t.  WARD 
ot  al.   (No.  8300.) 

(Supreme  Court  of  Oklahoma.   Feb.  13,  1917.) 

(8yHabu»  by  <A«  Court) 

1.  MtmiCIFAL  COBPOBATIONS  <^9o8— TaxA- 
HON— CUABTEB  i'BOVlSIONS. 

The  provisions  of  the  charter  of  the  city  of 
Collinsville,  framed,  adopted,  and  approved  pur- 
suant to  the  authority  conferred  by  aection  3a, 
art.  18,  Williams'  Ann.  Const.,  and  Rection  539, 
Rev.  Laws  1910,  regulating  the  method  uf  levy- 
ing and  collecting  taxes  for  purely  muaicipal 
purposes,  prevail  over  the  general  lawa  of  the 
state  in  reference  thereto  in  so  far  as  said  gen- 
eral laws  are  in  cuntllct  therewith. 

[Ed.  Note. — For  other  cases,  see  M  unicipal 
Corporations,  Cent.  Dig.  2023-2037.1 

2.  Municipal  Cobpobations  '(^Do.**— Taxa- 

TUON--CHARTEB  PBOVISIONS— Ge.N EBAL  l.AW. 

Article  10,  |  14.  Williams'  Ann.  Const, 
which  provides  tiiat  "taxes  shall  be  levied  and 
collected  by  general  laws  and  for  public  pur- 
pobea  only,'  wus  intended  as  a  limitatiuu  upon 
the  power  of  the  Legislature  in  passing  laws  for 
the  levy  of  taxes  to  the  parage  of  general  laws, 
as  diatin^iished  from  local  or  special  acts,  and 
was  not  intended  to  pi-ohibit  cities  from  adopt- 
ing charter  provisions  authoriziD>:  the  levy  and 
coTleclion  by  such  cities  of  taxes  for  purposes 
that  are  purely  municipal. 

[Ed.  Note.— For  other  cases,  see  >funleipal 
CorporaUons,  Cent.  Dig.  H  2023-2a37.] 

3.  Taxation  «=»609— EQcrrASLi  Uelicp. 

Where  a  party  seeks  equitable  relief  against 
an  assessment  of  taxes  of  which  he  complains, 
he  must  offer  to  do  equity  by  paying  or  o^ering 
to  pay  the  amount  of  taxes  properly  chargeable 
against  bim  under  a  proper  assessment. 

[Ed.  Note.— For  other  cases,  see  TazatiM, 
Cent.  Dig.  I  1243.] 
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4.  HUNICIPAL  COBPOBATIONS  «S3979— TAXA- 
TION —  Injunction  —  SurFiciENCY  of  Peti- 
tion. 

Petition  examined,  and  held  Dot  to  state  a 
cause  of  action. 
[Eld.  Note.— For  other  cases,  see  Municipal 

Corporations.  Cent  Dig.  §|  2120-2123.] 

Error  from  District  Court,  Rogers  Coun- 
ty ;  W.  J.  Campbell,  Judge. 

Action  for  Injunction  by  J.  D.  Ward,  for 
and  on  behalf  of  himself  and  all  the  taxpay- 
ers in  the  city  of  Colllnsvllle,  Okl.,  and  oth- 
ers. Judgment  for  plaintiff,  motion  to  vacate 
Judgment  and  to  dissolve  the  lujunctioa 
overruled,  and  defendauts  bring  error.  Re- 
versed and  remanded. 

J.  F.  Orr,  of  Colllnsville,  and  Randolph, 
Haver  A  Sblrk,  and  Elton  B.  Hunt,  all  of 
Tulsa,  for  plaintiffs  In  error.  Ertell  &  Hart 
and  Adams  &  Wills,  all  of  daremore*  tor 
defendant  in  error. 

HARDY,  J.  J.  D.  Ward,  who  will  be 
referred  to  as  plalntlCf.  on  behalf  of  himself 
and  all  other  taxpayers  similarly  situated, 
brought  this  action  against  the  city  of  Col- 
llnsvllle, its  board  of  commissioners,  and 
business  manager,  who  will  be  referred  to  as 
defendants,  to  restrain  the  collection  of  cer- 
tain taxes  levied  for  the  year  1914,  which 
the  defendants  were  proceeding  to  collect 
In  accordance  with  the  charter  provisions  of 
said  city.  Demurrer  was  flled  to  the  peti- 
tion, which  was  overruled,  and  exceptions 
saved,  and  judgment  rendered  in  favor  of 
plaintiff,  perpetually  enjoining  the  collection 
of  said  taxes.  Motion  to  vacate  judgment 
and  to  dissolve  the  Injunction  was  overruled, 
and  defendants  prosecute  error. 

The  first  error  assigned  Is  that  the  court 
erred  In  overruling  the  demurrer  to  plaintiff's 
petition,  which  alleged  In  substance  that 
plaintiff  was  a  resident  and  citizen  of  said 
dty,  and  a  property  owner'  and  taxpayer 
therein;  that  said  city  was  a  city  of  the 
first  class,  organized  and  existing  under  the 
laws  of  this  state,  and  that  the  other  de- 
fendfints  constituted  the  board  of  commis- 
sioners and  business  manager  of  said  city; 
that  during  the  year  1914  said  city,  by  and 
ttarongfa  Its  agents,  listed  and  assessed  all 
of  the  real  property  located  therein  for  the 
purpose  of  taxation  and  made  a  levy  there- 
on, and  thereafter,  under  and  by  virtue  of 
said  listing,  assessment,  and  levy,  was  pro- 
ceeding to  collect  said  taxes  so  levied ;  that 
plaintiff,  and  those  for  whom  he  prosecutes 
this  action,  during  said  year  owned  a  large 
amount  of  real  property  in  the  limits  of  said 
city,  which  was  Included  in  the  listing,  as- 
sessment, and  levy  complained  of ;  that 
plaintiff,  and  those  for  whom  he  prosecutes 
this  action,  bad  neglected  and  refused  to 
pay  said  taxes,  for  the  reason  that  the  ac- 
tlMis  of  said  city  and  its  officers  and  agents 
were  and  are  contrary  to  the  Constitution 
and  laws  of  the  state  of  Oklahoma,  and  were 


and  are  without  warrant  or  authority  of  law ; 
that  the  said  city  bad  no  authority  or  power 
to  list  and  assess  plaintifTs  property,  or  the 
property  of  any  other  person,  or  to  levy  and 
collect  a  tax  thereon ;  and  that  said  defmd- 
ant  had  caused  notice  to  be  given  that  plain- 
tiff's property,  and  other  property  similarly 
situated,  upon  which  taxes  had  been  levied 
as  aforesaid,  would  be  sold,  and,  unless  re- 
strained, would  proceed  with  said  sale,  to 
plalntlCTs  great  and  irreparable  Injury. 

ri.2]Tbe  principal  question  argued  by 
both  sides  Is  whether  the  city  of  Colllns- 
vllle had  the  authority,  under  the  Constitu- 
tion and  laws  of  this  state,  to  provide  in  Its 
charter  for  the  assessment,  levy,  and  collec- 
tion of  municipal  taxes  In  a  manner  different 
from  or  through  Instrumentalities  other  than 
those  provided  by  the  general  laws  of  the 
state  for  the  collection  of  state  and  county 
taxes.  In  compliance  with  the  provisions 
of  section  3a  of  article  18,  Williams'  Ann. 
Const.,  the  city  of  Colllnsville  did  on  the 
9th  day  of  Januory.  1914,  adopt  what  Is 
known  and  designated  as  "the  charter  of  the 
city  of  Colllnsville,  Oklahoma,"  which  char- 
ter was  duly  approved  by  the  Governor  of 
this  state  on  January  19,  1914.  and  said  city 
was  operating  under  said  freeholders'  char- 
ter, by  the  provisions  of  which  power  Is  con- 
ferred upon  it  to  levy  and  collect  such  gener- 
al and  special  assessments  and  license  and 
occupation  taxes  as  may  be  necessary  for  the 
general  operative  expenses  of  the  city  and 
for  the  purpose  of  accumulations  to  the 
sinking  and  Interest  funBs  required  by 
law;  and  It  Is  further  provided  that  said 
city  shall  have  the  power  and  Is  aathorized 
annually  to  levy  and  collect  taxes  for  general 
revenue  purposes  not  to  exceed  8  mills  on 
the  dollar  on  the  assessed  value  of  all  rral, 
mixed,  and  personal  property  In  the  city, 
not  exempt  from  taxation  by  the  Constitution 
and  laws  of  the  state.  Power  Is  conferred 
upon  the  board  of  commissioners  to  provide 
by  ordinance  for  the  prompt  collection  of 
taxes  assessed,  levied,  and  imposed  under 
said  charter  provisions,  and  full  power  and 
authority  la  conferred  upon  them  to  sell  or 
cause  to  be  sold  all  kinds  of  property,  real 
and  personal,  and  they  are  also  authorized 
to  make  such  rules  and  regulations  and  or^ 
dain  and  pass  all  ordinances  deemed  neces- 
sary to  the  levying,  laying.  Imposing,  assess- 
ing, and  collecting  of  any  taxes  provided 
for  In  said  charter. 

On  behalf  of  the  defendants  It  Is  contended 
that  by  (he  adoption  of  this  charter  under 
the  provisions  of  section  3a.  art.  18,  Wil- 
liams' Const,  full  power  and  authority  Is 
conferred  upon  thex;lty,  through  Its  board  of 
commissioners,  to  levy  and  collect  all  taxes 
for  municipal  purposes  Independent  of  the 
general  revenue  laws  of  the  state,  while 
plaintiff  ctmtends  that  the  matter  of  taxatloi 
and  revenue  is  me  of  general  public  con- 
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cem,  which  the  Legislature  may  lawfully 
regulate,  even  though  the  taxes  involved  be 
for  purely  municipal  purposea  In  support  of 
this  view,  plaintiffs  call  our  attention  to 
various  provisions  of  the  Constitution  regu- 
lating taxation,  and  particularly  to  article 
10  of  section  14,  which  provides: 

"Taxee  shall  be  levied  and  collected  by  gen- 
eral laws,  and  for  public  purposes  only.  *  *  •  " 

In  Kansas  City  v.  Johnson,  78  Mo.  661,  it 
was  held  that  section  3,  art.  10,  of  the  Consti- 
tution of  Missouri,  which  declared  that  all 
taxes  should  be  levied  by  general  laws,  was 
Intended  to  restrict  the  powers  of  the  Legis- 
lature in  passing  laws  for  the  levy  of  taxes 
to  the  passage  of  general  laws,  as  distin- 
guished from  local  or  special  laws,  and  that 
said  provisions  did  not  repeal  the  provisions 
of  the  charter  of  Kansas  City  authorizing 
said  city  to  levy  taxes.  The  clear  import  of 
this  holding  Is  that  provisions  of  a  charter, 
adopted  in  conformity  with  the  laws  of  that 
state  conferring  upon  charter  cities  the  power 
to  levy  taxes  for  municipal  purposes,  super- 
sede the  general  laws  of  that  state  regulating 
tho  levy  and  collection  of  such  taxes.  This 
court  has  heretofore  approved  the  rule  adopt- 
ed lo  Missouri  with  reference  to  the  effect  of 
charters  framed  and  adopted  by  cities  of 
that  state,  where  the  provisions  of  such  char- 
ters conflict  with  the  general  laws  relating  to 
municipal  matters,  and  has  applied  the  same 
rule  in  the  construction  of  charters  adopted 
"by  cities  of  this  state  under  the  authority 
conferred  In  section  3a  of  article  18.  Lackey 
v.  State.  29  Okl.  255,  116  Pae.  913;  State  v. 
Linn.  153  Pae.  826.  Following  the  rule  an- 
nounced In  Kansas  City  v.  .Tohnson,  supra, 
we  hold  that  article  10,  S  14.  Williams'  Const., 
was  Intended  as  a  limitation  upon  the  power 
of  the  Ijegislature  In  passing  laws  for  the 
levy  of  taxes  to  the  passage  of  general  laws, 
as  distinguished  from  local  and  special  acts, 
and  that  said  section  does  not  prohibit  cities 
from  adopting  a  charter  containing  provi- 
sions authorizing  the  levy  and  collection  of 
taxes  by  such  cities  for  purposes  that  are 
merely  municipal. 

Plaintiff  sets  out  in  great  detail  the  gener- 
al revenue  laws  relating  the  levy  and  col- 
lection of  taxes  by  the  state  and  Its'  various 
municipal  subdivisions,  and  calls  our  atten- 
tion to  the  language  in  sections  7378  and 
7384,  Rer.  Laws  1910,  making  said  laws  ap- 
plicable to  cities,  whether  having  &  charter 
form  of  government  or  not,  and  Insists  that  it 
was  within  the  power  of  and  was  the  Inten- 
tion of  the  Legislature  to  require  all  taxes 
for  municipal  purposes  to  be  levied  and  col- 
lected In  accordance  with  said  general  provi- 
sions, and  that  the  charter  provisions  of  the 
defendant  city  regulating  the  levy  and  col- 
lection of  taxes  therein,  being  in  conflict  with 
said  ^neral  statutes,  must  give  way.  Sec- 
tion 539,  Rev.  Laws  1910,  provides: 

"When  a  charter  for  any  city  of  this  state 
shall  hare  been  framed,  adopted  and  approved 
according  to  the  provisions  of  this  article,  and 
any  provisions  of  such  diarter  shall  be  in  con- 1 


flict  with  any  law  or  laws  relating  to  dties  in 
force  at  the  time  of  the  adoption  and  approval 
of  such  charter,  the  provisions  of  such  cnarter 
shall  prevail  and  be  in  full  force,  notwithstand- 
ing such  conflict,  and  shall  operate  as  a  repeal 
or  suspension  of  such  state  law  or  laws  to  the 
extent  of  such  conflict;  and  such  state  law  or 
laws  shall  not  thereafter  be  operative  in  so  far 
as  they  are  in  conflict  with  such  charter.  Pro- 
vided, that  such  charter,  shall  be  consistent  with 
and  subject  to  the  provisions  of  the  Conatitu- 
tioo,  and  not  in  conQict  with  the  provisiuos  of 
the  Constitution,  and  laws  relating  to  the  exer- 
cise of  the  initiative  and  referendum,  and  otlier 
general  lawa  of  the  state  not  relative  to  cities 
of  the  Qrst  class." 

The  effect  of  a  provision  In  a  charter, 
which  has  been  doly  framed,  adopted,  and 
approved  by  the  Governor,  where  the  same 
is  In  conflict  with  the  laws  of  this  state,  has 
been  considered  in  a  number  of  cases,  and 
the  uniform  holding -has  been  that  such  char- 
ter provisions  becmne  the  organic  law  of 
the  municipality,  and  supersede  the  laws  of 
the  state  In  conflict  theren-ith,  in  so  far  as 
such  general  laws  attempt  to  regulate  merely 
municipal  matters.  Owen  v.  Tulsa,  27  Okl. 
264.  Ill  Pac.  320;  Lackey  v.  State,  supra; 
Mitchell  V.  Carter.  31  Okl.  592,  122  Pac.  691 ; 
Okl.  Ry.  Co.  T.  Powell,  33  Okl.  737.  127  Pac. 
1080;  In  re  Simmons,  4  Okl.  Cr.  602,  112  Pac. 
951;  State  v.  Linn,  supra.  In  Lackey  v. 
State,  the  effect  of  section  Sa,  art.  18,  of 
the  Constitution,  and  section  5.39,  Rev.  Laws 
1910,  were  considered  in  connection  with  the 
provisions  of  a  charter  adopted  by  Oklahoma 
City  regulating  the  election  of  munidpal  of- 
flcers,  and  in  the  opinion  it  was  said: 

"By  this  section  the  people  of  the  state,  in 
the  oxerrise  of  their  sovereicn  power  and  by 
means  of  their  organic  law,  aave  delegated  to 
the  inhabitants  of  cities  having  a  population 
of  more  than  2.000  the  power,  to  be  exercised 
by  such  inhabttants  at  their  option,  to  frame  a 
charter  for  their  own  local  government,  which 
Is  to  become  the  organic  law  of  such  govern- 
ment, and  to  superBede  the  laws  of  the  rtate  in 
conflict  therewith,  in  so  fnr  only  as  they  attempt 
to  regulate  merely  municipal  affairs." 

And  after  calling  attention  to  the  fact  that 
similar  provisions  were  foimd  In  the  Con- 
stitutions of  several  of  the  states,  no  two 
of  which  appeared  to  be  Identical,  and  noting 
the  conflict  in  the  decisions,  construing  sach 
provisions,  this  court  approved  the  construc- 
tion given  by  the  Supreme  Court  of  Missouri 
to  section  16,  art  9,  of  the  Coostitution  of 
that  state,  authorizing  cities  of  more  than 
100,000  p<^ulatlon  to  frame  a  charter  for 
their  own  government,  consistent  with  and 
subject  to  the  Constitution,  and  laws  of  that 
state,  and,  after  rejecting  the  contention  that 
the  provisions  of  such  charter  must  give  way, 
where  In  conflict  with  the  laws  of  the  state 
in  reference  to  matters  that  are  purely  mu- 
nicipal, the  court  continued: 

"It  is  clear  that  the  forgoing  statute  intends' 
to  provide  that,  wherever  a  freeholders*  charter 
has  been  adopted  under  the  provisions  of  the 
Constitution,  and  conflicts  witn  any  law  of  the 
state  relating  to  municipal  matters  of  cities 
of  the  first  class,  that  the  provisions  of  sudi 
charter  shall  prevail.   •   •    • " 

The  questicm,  th«i,  is  whether  the  provi- 
sions of  the  diarter  of  the  defendant  dty  au- 
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thorlzlng  the  levy  and  collection  of  taxes 
would  come  within  the  rule  stated,  and  would 
prevail  in  case  of  conflict  with  the  general 
revenue  laws  of  the  state.  In  so  far  as  they 
relate  to  merely  mualdpal  matters.  Section 
20,  art  10,  Williams*  Ann.  Const.  Is  as  fol- 
lows; 

"Looal  Tawafion  <o  &•  Levied  and  CoUeeted 
Ijf  Ijocat  Authoritiea.  The  Lcgialatrre  shall  not 
impose  taxes  fur  tlie  purpose  of  any  county,  city, 
town,  or  other  muuicip^  corporation,  but  may, 
by  general  laws,  confer  on  toe  prdper  autliori- 
ties  thereof,  respectively,  the  power  to  assess 
and  collect  such  taxes." 

This  provision  was  construed  In  Thurs- 
ton V.  Caldwell,  40  OkL  206,  137  Pac.  683, 
where  plaintiff  sought  to  enjoin  certain  taxes 
Imposed  or  attempted  to  be  Imposed  upon 
certain  real  estate  for  city,  town,  school  dis- 
trict, and  county  purposes  under  the  gen- 
eral revenue  laws  of  the  state.  A  portion  of 
the  taxes  Involved  were  levied  for  the  city  of 
Pureell  during  a  period  of  time  when  said 
city  was  operating  under  a  charter  form  of 
government.  The  principal  contention  was 
that  the  general  revenue  laws,  being  the  same 
as  here  Involved,  were  unconstitutional  in  ao 
far  as  they  related  to  counties,  dtles.  and 
townships,  because  they  were  repugnant  to 
section  20,  art.  10,  supra.  This  contention 
was  denied,  and  It  was  held  that  said  section 
<Ud  not  constitute  a  limitation  upon  the  power 
of  the  Legislature  to  Impose  taxes  for  pur- 
poses In  which  the  state  has  a  sovereign  in- 
terest, although  of  a  municipal  character, 
sach  as  taxation  for  police  protection,  for 
streets,  highways,  and  bridges,  for  the  pur- 
pose of  establishing  and  maintaining  a  public 
school  system,  etc.,  but  applied  to  purely 
municipal  aifaira.  This  decision  has  been 
followed,  and  the  rale  therein  stated, applied, 
In  tlie  following  cases:  Thurston  t.  Frank  et 
al..  40  Okl.  463,  139  Pac.  124;  Thurston  t. 
HIne,  40  OkL  466,  139  Pac  125;  St  U  &  S. 
F.  R.  R.  Co.  T.  Amend,  44  Okl.  602.  145  Pac. 
1117 ;  St.  U  ft  a  fi*.  B.  B.  Oo.  T.  Hawort,  140 

Pac.  lose. 

The  deddon  In  the  Thurston  Case  deter- , 
mined  the  proposition  that  the  general  rev- 
enue laws  apply  and  govern  in  the  levy  and 
assessmmt  of  taxes  of  that  charter  in  which 
the  state  has  a  sovereign  Interest,  and  by  In- 
ference at  least  held  that  snch  laws  do  not 
apply  to  taxes  which  are  purely  municipal, 
and  because  the  petition  did  not  spedfically 
show  that  the  taxes  sought  to  be  enjoined 
were  imposed  for  purely  municipal  purposes, 
or  that  plaintiffs  had  tendered  the  amount 
due  for  snch  taxes  as  were  legally  Imposed,  it 
was  held  the  petition  did  not  state  a  cause 
of  action,  and  that  the  demurrer  in  the  trial 
'court  should  have  be«i  sustained,  and  the 
Judgment  enjoining  the  collection  of  said 
taxes  was  accordingly  reversed,  and  the 
cause  remanded. 

If  it  be  held  that  the  general  laws  apply 
to  all  taxes  that  may  be  levied  and  collected 


In  a  mimlclpality,  whether  for  purposes  in 
which  the  state  has  a  sovereign  Interest  or 
for  purely  municipal  purposes,  then  section 
20,  art  10,  would  be  without  meaning  or 
effect,  and  left  without  a  field  for  Its  opera- 
tion. That  the  framers  of  the  Constitution 
In  writing  said  provision,  and  the  pecq>Ie 
by  adopting  it.  Intended  that  It  should  be 
given  effect  and  should  have  operation  in 
some  sphere,  cannot  be  doubted.  Other  pro- 
visions of  the  Constitution  Indicate  that  the 
people  recognized  the  right  of  the  municipal- 
ity in  matters  of  purely  local  or  municipal 
concern  to  levy  taxes,  as  is  shown  by  section 
19,  art.  9.  which  declares  that  every  ordinance 
and  resolution  passed  by  any  county,  city, 
town,  or  municipal  board  or  local  legislative 
body  levying  a  tax.  shall  specify  distinctly 
the  purpose  for  which  said  tax  Is  levied,  and 
by  section  2S,  art  10.  requiring  such  munici- 
pality to  levy  snfTlcfent  additional  revenue  to 
create  a  sinking  fnnd  to  he  used  for  the  pur- 
poses required  by  law.  Oray'a  JAm.  of  Tax- 
ing Power  and  Public  Indebtedness,  1  677 
(a),  p.  ?W!S. 

[3,41  We  think,  following  the  previous 
holdings  of  tills  co^rt  In  reference  to  the 
effect  of  the  charter  provisions  relating  to 
mnntdpet  affairs  which  conflict  with  the 
general  laws  of  the  atate  relating  to  matters 
of  that  character,  that  the  provisions  of  the 
charter  of  the  dty  of  Colllnsvllle  regn* 
latlng  the  method  of  levying  and  collecting 
taxes  for  purposes  which  are  purely  monlc- 
Ipnl  should  prevail,  and  inasmuch  as  the 
plaintiff's  petition  seeks  to  enjoin  the  collec- 
tion of  all  taxes  levied  within  said  dty, 
without  pointing  out  those  taxes  which  are 
municipal  In  their  character  and  those  which 
should  be  levied  under  the  general  revenue 
law,  and  has  failed  and  refused  to  tender  the 
amount  due  for  such  taxes  as  were  legally 
Imposed,  It  was  error  to  overrule  the  demur- 
rer thereto.  In  all  matters  pertaining  to 
taxation,  a  party,  who  seeks  equitable  rellei: 
against  an  assessment  of  which  he  complains, 
must  himself  offer  to  do  equity  by  offering 
to  pay  the  amount  of  taxes  which  the  facts 
show  would  be  properly  chargeable  against 
him  under  a  proper  assessment  Thurston 
V.  Caldwell. 

The  Judgment  of  the  court  below  Is  there- 
fore rerersed,  and  the  caose  remanded. 


HARRIS  et  aL  T.  6RAT  et  aL  (No.  7549.| 
(Supreme  Conrt  of  Oklahoma.   May  22,  1917.) 

(EsUabus  hy  the  Court.) 

1.  ANfflALa  €=»97— Trespass  by  Cattle— Lia- 
bility, 

Where  one  without  authority  turns  fals  cattle 
into  the  field  of  another,  and  said  cattle  tres- 
pass thereon  and  damage  the  property,  a  judg- 
ment exonerating  the  owner  of  said  cattle  from 
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UabUitr  Is  contrary  to  tb«  law  and  tbe  evidence, 
and  cannot  be  'sustained. 
[Rd.  Note.— For  other  eaies,  see  Animals, 

Cent.  Dig.  fS  338-843.] 

2.  AlIIHALS  «»100(^  —  TBK8PAS8  — NoUinAX. 

DAHAoea. 

Ill  such  a  case  nominal  damages,  if  no  more, 

may  be  recovered. 

[K(I.  Note.— For  otbcr  cases,  see  Animals, 
Cent.  Dig.  H  361,  384,  413.] 

8.  Animals  «=3s100(4)— TBKSPASS-PinnTivi 

Damaoeb— Dfpbnses. 
The  {rood  faltb  of  the  party  who  permitted 
hit  cattle  to  trespass  upon  tbe  land  of  another 
may  be  shown  in  order  to  relieve  him  from  puni- 
tive damages,  and  to  this  end  he  may  show  that 
he  reiietl  upon  a  contract  with  a  third  party  as 
to  his  right  to  turn  his  cattle  into  said  premises, 
provided  be  acted  upon  tbe  belief  that  said  third 
party  had  the  right  to  make  said  contract 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  SS  358-360,  S83,  412.] 

4.  Animals  ^IOO(S)  — TbbsPass— Musdsi 

OP  Dauaoes— Realtt. 
The  measure  of  damages  for  injury  to  real 
estate  is  correctly  defined  in  Enid  t.  Wiley,  14 
OU.  3ia  78  Pac.  96. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Gent.  Dig.  SS  361,  384,  413.] 

CommlssloDers'  Opinion,  DiTlslon  No.  S. 
Error  tnxa  County  Court,  J^Eerson  Connty ; 
Ben  F.  Saye,  Judge. 

Suit  by  W.  R.  Harris,  Sr.,  and  another 
against  John  Gray  and  others.  Jndgment  for 
defendants,  and  plaintiffs  bring  erm.  Be- 
Tersed,  and  cause  remanded. 

D.  F.  Spradlittg,  of  RlngUng,  and  Jay  Q. 
Clift,  of  Sapulpa,  for  plaintiffs  in  error. 
Bridges  ft  Vertrees,  of  Waarilia,  for  defend- 
ants in  error. 

HOOKER,  0.  The  fticts  bere  show  that 
tlte  real  estafe  In  question  waa  owned  In  the 
early  part  of  1918  by  one  Howard,  who  on 
the  20th  day  of  Frt»mary,  1918,  leased  tbe 
same  to  the  defendant  In  error  Gibson  tinder 
a  written  lease  ot  that  date  by  tiie  terms  of 
which  tbe  said  Gibson  agreed  not  to  pasture 
any  cattle  on  said  premises  except  bis  own 
work  horses  and  milk  cows,  and  then  not  until 
CTopa  were  all  gathered,  nor  should  he  trans* 
fer  the  contract  or  sutflet  the  premises  with- 
out the  written  consult  of  the  said  Howard 
or  his  legal  represoitatlTe.  After  the  execu- 
tion of  this  lease  Howard  sold  the  property 
to  the  defendants  in  error  Hammon  and  one 
Dulaney,  subject  to  the  Gibson  lease,  and 
about  the  Ist  (rf  October  Hanuura  and  Du- 
laney sold  tbe  same  to  the  plalntlflb  in  error, 
subject  to  the  Gibson  lease.  After  the  plain- 
tiffs in  error  purchased  the  property,  by  con- 
sent of  Gibson  they  went  upon  the  prt^rty 
for  the  purpose  of  building  some  bouses  in 
which  to  live,  and  It  Is  a  disputed  question 
here  as  to  the  character  of  possession  they 
were  permitted  to  have  over  said  property  un- 
til the  1st  of  January,  1914.  Anyway,  they 
Improved  the  property  and  moved  some  kafflr 
corn  hay  and  oth^  property  upon  the  prem- 


ises preparatory  to  occupying  the  same  and 
cultivating  the  property  for  the  1914  crop. 

About  December  1. 1013,  Hammon  and  Car- 
ter, who  were  more  or  less  engaged  in  the 
cattle  business,  through  Carter  leased  this 
property  from  Gibson  for  pasture  until.  Jan- 
uary 1,  1914,  for  which  Gibson  received  $20. 
It  Is  claimed  by  plaintiffs  in  error  that  the 
cattle  of  Hammon  and  Carter  destroyed  cer- 
tain feed  of  the  value  of  $35,  tramping  the 
ground  so  that  they  could  not  cultivate  it 
properly  In  the  year  1914,  thereby  damaging 
them,  for  which  this  suit  is  instituted,  to- 
gether with  punitive  damages.  It  Is  claimed 
by  the  defendants  In  error  that  other  cattle 
were  permitted  upon  this  land,  and  that  the 
plaintiffs  in  error  bad  no  right  to  tbe  posses- 
sion thereof  until  January  1,  1914,  Inasmuch 
as  the  same  was  under  the  control  of  Gibson 
under  bis  lease  until  that  time. 

[1-31  It  is  a  disputed  question  here  whether 
the  plaintiffs  in  error  were  entitled  to  the 
possession  of  this  property  until  January  1, 
1914;  for,  while  It  is  admitted  that  Gibson 
did  give  his  consent  for  them  to  go  upon  the 
property  and  perform  certain  work,  yet  be 
denies  that  he  gave  th^  the  exclusive  pos- 
session thereof,  while  they  contend  he  did. 
Be  that  as  It  may,  they  were  the  owners  of 
tbe  real  estate,  and  If  any  damage  was 
caused  thereto  by  the  cattle  of  the  defendants 
in  error  In  December,  1913,  they  would  be  en- 
titled to  recover  therefor,  Dnder  the  lease 
held  by  Gibson  upon  this  prot>erty,  be  could 
not  give  to  Hammon  and  Carter,  or  any  one 
else,  the' right  to  pasture  this  property,  for 
his  lease  expressly  denies  him  that  privilege. 
It  must  therefore  follow  that  the  defendants 
in  error  acquired  no  right  to  turn  their  cattle 
into  this  property,  and  the  permission  grant- 
ed them  by  Qlbson  did  not  confer  upon  them 
the  authority  nor  the  right  so  to  do.  They 
therefore  were  trespassers  when  they  did  so. 
However,  It  would  be  competent  for  defend- 
ants In  error  to  show  they  leased  from  Qtb- 
son,  as  a  circumstance  bearing  upon  the  re- 
covery of  punitive  damages  against  them. 
Conceding  that  tbe  plaintiffs  in  error  had  no 
right  to  store  the  provender  upon  this  prop- 
erty or  to  occupy  the  same  until  the  1st  of 
January,  1914,  it  did  not  give  to  Gibson  the 
right  to  sublet  the  property,  nor  to  Hammon 
and  Carter  the  rUpit  to  turn  thdr  cattle  Into 
said  pTOpaty,  and  while  it  might  give  to  Oib- 
Bon  tbe  right,  it  they  occupied  the  same  with- 
out his  permission,  to  recover  fOr  the  rental 
value  thereof,  it  did  not  deprive  them  of 
the  right  to  have  their  property  protected 
against  trespass  or  Injury  from  the  cattle 
of  others. 

It  is  an  admitted  fact  tlut  over  100  head 
of  cattle  belonging  to  Hammon  and  Carter 
were  turned  onto  this  property,  and  the  only 
poslttve  evidence  as  to  the  destruction  of  the 
provender  establlsbes  that  the  cattle  of  the 
defendant  in  error  destroyed  the  same,  and 
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it  must  be  conceded  that  tttese  cattle  did 
tramp  tbe  gnrand,  and,  Inasmadi  as  they 
were  there  without  any  authorlt?,  and  with- 
out permission  of  the  owner  of  the  property. 
It  follows  that  ibe  Judgment  In  this  case  Is 
not  supported  by  tbe  law  or  the  eridencfc 
Under  any  state  of  this  case  plaintiffs  in 
error  are  entitled  to  nunlnal  damages. 

[4]  As  to  the  question  of  damages  to  tbe 
real  estate,  tbe  authorities  are  not  by  any 
means  harmonious  as  to  what  is  the  proper 
measure  of  damages,  but,  whatever  the  mie 
may  he  in  ottiw  states,  the  question  has 
been  settled  here  by  our  oourt  In  the  case 
of  Bnid  v.  Wiley.  14  Okl.  818,  78  Pac.  96.  and 
tbe  rule  annouoced  there  seems  to  be  sup- 
ported by  the  greater  weight  of  authority  and 
to  be  reasonable,  Just,  and  equitable.  And, 
under  the  authority  of  the  case  above  cited, 
we  must  hold  that  tbe  measure  of  damages 
to  tbe  real  estate  here,  If  any,  Is  the  cost  of 
restoring  the  land  to  Its  former  condition 
with  compensation  for  the  loss  of  the  use  of 
tbe  land  or  Ita  impaired  use,  provided  these 
two  are  less  than  the  diminution  In  value  of 
the  land ;  for.  If  tbe  cost  of  repairing  or 
restoring  the  land  to  ita  former  condition, 
pius  the  loss  of  the  usable  value,  Is  greater 
than  the  diminution  In  the  market  value  of 
the  land,  then  the  diminution  in  tbe  market 
value  of  tbe  land  must  be  tbe  true  measure  of 
damages  in  this  case. 

Under  our  statute,  amply  8UM>orted  by  au- 
thorities of  this  state,  punitive  damages  may 
be  recovered  for  the  breach  of  an  qbllgatlon 
not  arising  from  contract  where  the  defend- 
ant has  be<-n  guilty  of  oppression,  fraud,  or 
malice,  actual  or  presumed.  This,  however, 
Is  a  question  of  fact  to  be  submitted  to  the 
jury  under  proper  instruction  of  the  court. 

For  tbe  reason  indicated,  the  Judgment  of 
tbe  lower  court  is  reversed,  and  this  cause 
remanded. 

PER  CURIAM.  Adopted  in  whole. 


KELLY  V.  ROETZEL.    (No.  5394.) 


(Snpreme  Court  of  Oklahoma.    May  8, 
Rehearing  Denied  June  6, 1917.) 


1917. 


(SullahUM  by  the  Court.) 

L  Apfeal  and  Ebrob  «=»185(3)— Review  — 
Qualification  of  Special  Judge. 
Where  an  action  is  tried  before  a  special 
judge  selected  agreement  of  tbe  parties  in 
accordance  with  the  statute  and  no  question  is 
raised  in  the  trial  court  as  to  his  power  or  au- 
thority  to  hear  and  determine  the  case  or  as  to 
the  regularity  of  bis  selection,  such  question 
cannot  be  urged  for  the  first  time  in  tbe  Su- 
preme  Court  on  appeaL 

2.  Libel  and  Sx^ndbb  «=»33— Special  Dau- 

AGES— ALLEOATIO  N . 

Where  in  an  action  for  libel  the  article  pub- 
lished is  libelous  per  se.  It  Is  not  necessary  for 
plalntllt  to  allege  or  prove  special  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  H  112,  277.] 
■  J 


3.  I^el  ano  Slandeb  ^9l9— GosBnocnox 

or  Alleged  Libel. 
In  construing  an  article  claimed  to  be  libel- 
ODS,  it  is  the  duty  ot  the  court  to  constrac  tbe 
words  used  in  their  most  natural  and  obvioin 
sense,  and  give  them  that  meaning  which  would 
most  naturally  be  ascribed  thereto  by  those  to 
whom  the  article  was  addressed. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  SS  9S,  99.] 

4.  Libel  and  Slandes  e=>123(2>— i^houage 
Libelous  Peb  Se — Instbuction. 

Where  the  language  used  ie  obviously  MW- 
ous  per  se,  it  is  tbe  duty  of  the  court  to  so  in- 
struct the  jury  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  label  and 
Slander,  Cent.  Dig.  §  357.1 

6.  Libel  and  Slandeb  «»121(1)— Yekoict- 
Statittb. 

Section  4961,  Rev.  Laws  1910^  declaring 
that  when  verdict  is  for  plaintiff  the  venlict 
shall  in  no  case  be  less  than  $100,  authorizes  a 
minimum  verdict  in  plaintiff's  favor  in  each  suit 
or  action,  and  not  lor  each  act  or  instance  at 
libel. 

[Ed.  Note.— Ftff  other  eases,  see  lobd  and 
Slander,  Cent  D^.  {  S5S.] 

6.  CoNaTirunoNAL  Law  fl=»4G(l>— Cowbtitc- 

TIONALITT  OF  STATUTE — DeteBUINATION. 

The  Supreme  Court  will  not  pass  upon  tbe 
constitutionality  of  an  act  of  tbe  Le^islatare 
until  there  is  presented  a  proper  case  in  which 
it  is  made  to  appear  that  tbe  person  complain- 
ing has,  by  reason  thereof,  been  or  is  about  to 
be  deprived  of  some  right  or  privil^e  to  which 
he  was  lawfully  entitled,  or  who  is  about  to  be 
subjected  to  some  ot  its  burdens  and  penalties. 

[Ed.  Note.— For  other  eases,  see  Conatitation- 
Bl  Law,  Gent  IMg.  i  43.] 

Error  from  District  Court,  Blaine  Gonnty ; 
Johu  F.  Curran,  Special  Judge- 
Action  by  Joseph  P.  Roetzel  against  W.  R. 
Kelly.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Modified  and  affirmed. 

Ed  Baker,  R.  C.  Brown,  and  Seymour  Fooe*'. 
all  of  Watonga,  for  plaintiir  in  error.  A.  L. 
Emery,  of  Watonga,  and  Burwell.  Crockett  ft 
Johnson,  of  Oklahoma  City,  for  defendant  in 
error. 

HARDY,  J.  This  was  an  action  fbr  dam- 
ages brought  by  Joseph  P.  Roetsel,  who  will 
be  referred  to  as  plaintiff,  against  W.  R. 
Kelly,  who  will  be  referred  to  as  defendant 
Verdict  was  for  plaintiff,  and  defendant  ap- 
peals. 

[1]  Defendant  filed  application  for  dis- 
gualiUcHtlon  of  the  presiding  judge  of  tbe 
district  court  of  Blaine  county  on  the  alleged 
ground  of  prejudice  in  favor  of  plaintiff. 
This. application  was  denied,  whereupon  the 
court  announcM  tbat  he  would  retire  fnMn 
the  bendi  If  counsel  oould  agree  on  another 
Judge  to  try  the  case.  By  agreement  at  coun- 
ael  tot  botii  parties,  John  F.  Curran.  ot  Ekild. 
was  selected  as  special  Jndge,  before  wbom 
the  trial  proceeded,  and  d^ndaot  wlthdntw 
his  application  for  a  change  <a  Judge.  No 
objection  was  made  before  or  at  the  trial  to 
the  authority  of  the  special  judge  to  try  the 
case,  and  the  question  is  presented  tor  tbe 
first  time  in  hrlefis  of  counsel. 
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It  Is  contended  that,  inasmuch  as  the  reg- 
ular Judge  was  not  dtsqualiSed  or  In  any 
way  shomi  to  be  incompetent  to  preside  dur- 
ing tbe  trial,  there  was  no  authority  of  law 
for  the  parties  to  agree  upon  a  special  Judge 
to  sit  in  the  trial  of  the  case,  and  it  Is  fur- 
ther claimed  that  the  parties  were  coerced 
into  agreeing  upon  the  special  Judge  selected. 
As  to  the  latter  question,  it  is  sufficient  , to 
say  that  defendant  had  the  right  to  reserve 
an  exception  to  the  ruling  denying  his  appli- 
cation for  a  change  of  Judge,  but  did  not  see 
fit  to  do  this.  L'pon  the  court  hidicating  a 
willingness  to  retire  from  the  bench  in  the 
event  counsel  could  agree  jupon  a  special 
Judge,  defendant  entered  Into  such  an  agree- 
ment, and  withdrew  bis  application  and  tried 
the  case  before  the  special  Judge  without  ob- 
jection. In  Bradley  et  al.  t.  Chestnutt-Glb- 
I)on  Gro.  Co.,  36  Okl.  16o,  128  Pac.  498,  It  was 
held: 

"Where  an  action  is  tried  in  tbe  trial  court  be- 
fore a  judge  pro  tern.,  elected  by  the  members 
of  the  rar  under  the  provisions  of  the  statute 
for  the  election  of  jndpes  pro  tern.,  and  no  ques- 
tion is  there  raised  as  to  the  power  or  author- 
ity of  sacb  Judge  pro  tern.,  to  hear  and  detenntae 
the  case,  or  as  to  tbe  regularity  of  bis  Section, 
and  all  the  parties  proceed  to  trial  without  ob- 
jection or  exception  thereto,  the  regularity  of 
his  oiectioD  and  bis  authority  to  bear  and  deter- 
mine the  cose  cannot  be  questioned  for  tiie  first 
time  in  this  court  on  appeal." 

It  Is  a  general  role  tbat  objecttona  to  the 
authority  of  a  special  or  substitute  Judge 
may  be  waived  by  the  act  or  omls^n  of  a 
party,  and  ordinarily  such  objections  are 
waived  when  they  are  not  promptly  made. 
The  objection  should  be  made  at  or  btitore 
the  trial,'  and  cannot  be  made  for  the  first 
time  upon  appeal ;  and,  If  not  made  in  the 
trial  court,  are  deemed  to  have  been  waived. 
23  Cyc.  616;  15  R.  C.  L.  516,  S  6;  Tillman  v. 
State,  58  Fla.  113,  50  South.  675,  138  Am.  St 
Rep.  100,  19  Ann.  Cas.  91;  Hlgby  v.  Ayres,  14 
Kan.  331;  Mo.  Pac.  Ry.  Oo.  v.  Preston,  63 
Kan.  819,  66  Pac.  1050;  11  Enc.  PI.  A-Pr.  793. 
Many  decisions  are  cited  in  support  of  the 
te.i:t  In  23  Cyc.  616,  and  an  extensive  note  is 
found  appended  to  the  caae  of  Ullnian  v. 
State,  19  Ann.  Cas.  91,  from  which  It  is  clear- 
ly made  to  appear  that  tbe  great  weight  of 
authority  is  in  favor  of  the  rule  above  stated. 
Hlgby  V.  Ayres,  14  Kan.  331.  Is  directly  in 
point  In  that  case  It  was  said: 

"Tbia  ease  was  tried  before  a  indge  pro  tem. 
But  whether  such  judge  was  didy  elected  and 
qualified  does  not  appear.  It  does  appear,  bow- 
ever,  that  all  the  parties  consented  to  try  the 
case  before  bim.  It  also  appears  thst  there 
were  'no  statutory  provisions  disqualifying  tbe 
regular  judge  from  presiiiinR  at  the  trial.'  From 
this  we  suppose  that  the  regular  Judge  was  not 
sick,  absent,  interested,  related  to  either  of  the 
parties,  or  otherwise  disqualified  from  bearing 
and  determining  tbe  case.  Bnt  suppose  the 
regular  judge  was  present  and  competent  to ' 
hear  and  determine  tbe  case,  still  he  did  not  do 
it.  but  allowed  a  judge  pro  tem.  to  do  so.  The 
district  court  was  In  seMion.  No  question  is 
raised  as  to  the  jurisdiction  of  the  court  over 
the  subject-matter  of  tbe  action  and  the  parties 
to  the  suit  The  ease  came  regularly  on  for 
trial;  a  judge  pro  tem.  tried  It;  Uie  Constitu- 


tion and  laws  recognize  such  an  officer;  and 
whether  this  judge  pro  tem.  was  regularly  and 
legally  filling  tbe  office  or  not.  still  he  did  fill 
the  office  and  was  therefore  an  officer  de  facto ; 
and  bis  acta  were  therefore  not  void,  but  like 
the  acts  and  proceedings  of  all  other  officers  de 
facto,  are  valid  and  binding.  •  •  •  But  at- 
tempt is  now  made  to  attack  them  directly  by 
petition  in  error.  This  may  be  done  where  tbe 
question  was  raised  in  tbe  coart  below  and 
proper  exceptions  taken.  But  unfortunately 
for  the  plaintiffs  in  error,  the  question  was  not 
raised  in  the  court  below.  Neither  party  ob- 
jected to  trying  this  case  before  said  pro  tem. 
judge,  but  all  the  parties  consented  thereto. 
The  question  of  whether  said  pro  tem.  judge 
could  legally  try  this  case  is  now  raised  for 
the  first  time  in  this  court  and  we  think  tbe 
question  is  raised  too  late.  See  Hunter's  Adm'r 
V.  Ferguson's  Adm'r,  13  Kan.  462,  473,  and  caa- 
es  there  cited." 

Section  9,  art  7,  of  the  Constitution  au- 
thorizes the  parties  to  a  suit  in  the  event  any 
Judge  is  dlBgunlifled  for  any  reason  from 
trying  the  same,  to  agree  upon  a  Judge  pro 
tempore,  and  section  5813,  Rev.  Laws  1910, 
contains  a  similar  provision.  The  office  of 
Judge  pro  tempore  is  thus  recognized  both  by 
the  Constitution  and  the  statutes  of  this 
state,  and  when  tiie  parties  below  consented 
that  the  Hon.  John  F.  Ourran  should  sit  as 
special  Judge  upon  the  trial  of  this  cause, 
and  he  did  in  fact  preside  during  the  trial 
thereof,  he  became  a  de  facto  Judge,  and,  no 
objection  having  been  made  thereto  at  or 
during  the  trial,  his  authority  cannot  be 
questioned  for  the  first  time  In  this  court 
The  case  of  Apple  et  al.  v.  Ellis,  150  Pat. 
1057.  is  In  conflict  with  the  views  here  ex- 
pressed. That  case  overlooks  the  opinion  in 
Bradley  v.  Chestnutt  Gibbon  Gro.  Co.,  supra, 
and  in  so  far  as  it  and  later  decisions  follow- 
ing  It  are  In  conflict  with  the  views  herein 
expressed,  they  are  overruled.  Litigants 
should  not  be  permitted  to  try  a  case  without 
objection  before  a  special  Judge,  taking 
chances  upon  the  outcome  of  the  trial,  with 
the  intention  of  availing  themselves  of  the 
benefits  Incident  to  a  favorable  result,  and  at 
the  same  time  be  accorded  the  right  to  ques- 
tion the  validity  of  such  proceedings  should 
an  adverse  verdict  be  rendered. 

The  alleged  libel  Is  based  upon  the  publi- 
cation of  fire  certain  articles  in  tbe  Watonga 
Herald,  a  weekly  newspaper  published  In  the 
town  of  Watonga,  Blaine  county,  of  which 
the  defendant  was  editor,  which  the  plaintiff 
alleges  were  false,  scandalous,  defamatory, 
and  libelous,  and  were  maliciously  published 
of  and  concerning  plaintiff.  The  article  upon 
which  the  first  count  was  based  was  as  fol- 
lows; 

"To  Joe  and  Tom:  Moral— Time  wasted  in 
making  nigger  evidence  is  worse  than  fixinj;  a 
grand  jury  or  making  affidavits.  That  tbe 
grand  jury  system  is  a  farce  and  at  times  can 
be  used  by  unscrupulous  men  and  crooked  poli- 
ticians to  get  even  with  a  supposed  enemy,  was 
clesrly  demonstrated  during  last  week's  court 
Upon  investigating  the  minutes  it  was  discover- 
ed that  two  politicians  bad  given  crooked  evi- 
dence before  the  grand  Jury,  that  they  could  not 
subBtantiate  In  court  Their  names  appeared 
on  no  Indictment  and  t3ier  denied  havlnc  testl- 
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fied  antil  confronted  with  the  evidence.  These 
crooked  politicians  bad  to  come  out  and  admit 
their  guilt — that  they  were  responsible  for  caus- 
ing the  cost  to  this  coanty  of  ^.000  or  $6,000 
In  order  to  try  to  get  even  with  mm«me  throngo 
the  medium  <ff  the  grand  Jury." 

That  Bet  out  In  tbe  second  oount  was  as 
follows: 

"Nutty  Tom  is  afraid  that  Black  Pete  has 
something  to  tell  on  someone,  like  he  told  about 
his  purchase  of  nigRer  votes.  Ho  might  tell 
Tom  whether  yon  and  Joe  gave  the  nigger  wit- 
nesses anything  to  appear  with  yourselves  be- 
fore the  grand  jury  to  commit  perjury.  Or  per- 
haps he  might  let  the  niggers  divulge  that  them- 
selvps.  Or  he  might  tell  about  the  letter  written 
to  Guthrie  to  send  a  judge  over  here  Co  stick 
people  regardless  of  guilt  or  innocence." 

That  set  out  In  the  third  count  Is  as  fol* 
lows: 

"I^t— One  idiotic  featared,  broken  down, 
would  be  politician — commonly  known  as  Qrand 
Jury  Joe.  Found — Sneaking  around  the  base- 
ment of  the  court  house  looking  for  grand  jury 
to  lie  to— Uie  above  deacribed  monstrosity." 

That  set  out  In  the  foortH  oount  to  as  fol- 
lows: 

"A  Fit  Subject.  Affidavit  Tom,  last  issue, 
clearly  indicates  that  he  should  be  sent  to  tbe 
bug  bouse,  the  crazy  house,  the  foolish  bouse, 
the  bat  bouse,  tbe  looney  house,  the  mad  bouse* 
the  nutty  house.  If  he  is  not  a  fit  subject  for 
it  he  would  not  be  accusing  bis  associates  be- 
fore the  grand  jury,  W.  B,  Piper,  of  procuring 
a  deed  from  Estella  Tyler.  Piper,  the  man  who 
approached  white  men  and  niggers  to  procure 
them  to  lie,  should  be  supported  by  bis  chum, 
Nutty  Tom,  instead  of  going  back  on  him.  The 
next  thing  in  order  for  Nutty  to  do  will  be  to 
relate  how  bis  companion  in  arms.  Grand  Jury 
Joe,  according  to  the  county  treasurer's  books, 
kept  about  a  thousand  dollars  of  the  county's 
money  for  the  past  five  years.  'Wben  rogues 
fall  out,  honest  men  get  their  dues.', " 

That  set  out  In  tbe  fifth  oount  to  aa  fol- 
lows: 

"Because  Grand  Jary  Joe  and  Nutty  Tom 
could  not  elect  city  onicials  to  suit  them  and 
stand  their  crooked  work,  the  former  requested 
tbe  Governor  to  have  the  Stste  Examiner  and 
Inspector  make  an  investigation.  Haakell  tells 
him  that  there  is  no  law  for  such  investigation 
and  tells  him  that  if  he  knows  of  anything 
wrong,  he  can  file  information  against  the  of- 
fcUders  with  the  county  attorney.  But  he  says: 
'No,  I  want  a  place  wbere  I  can  lie  a  little  and 
try  to  get  even  with  someone.  I  want  to  go  be- 
fore a  grand  jury  picked  out  by  myself  where 
Nutty  Tom  and  I  can  He  as  much  as  we  please.' 
Such  a  pair  as  Nutty  Tom  end  Grand  Jury  Joe 
are  worse  than  any  pair  of  black  hnnd  ossassina 
Italy  every  furnished.  They  would  stab  a  man 
in  the  bach  at  tlie  first  opportunity,  if  they  knew 
they  would  not  be  apprehended;  a  pair  of  cow- 
ardly curs  who  will  not  come  out  in  tbe  open 
and  fight  like  men.  but  always  want  to  try  and 
trump  up  something  to  jab  someone  through 
the  courts.  People  of  this  class  are  a  detriment 
to  any  town  or  community,  and  everyone  wbo 
has  any  regard  for  manhood,  looks  upon  them 
as  the  worst  kind  of  nuisances.  Watonga  had 
au  investigntion  of  her  books  of  the  council 
last  spring  by  five  of  the  leading  business  men 
of  the  town,  wbo  found  everything  in  good  shape 
and  made  a  thorough  report." 

[3]  After  declaring  on  each  of  the  articles 
as  al)ove  set  oat,  plaintiff,  by  way  of  Iddu- 
endo,  ascribed  thereto  the  meaning  thereof 
as  enlarged  by  him,  and  pra^-ed  damages. 
After  demurrer  to  tin  petition  and  to  eaxik 


count  thereof,  dtfendant  answered  by  way  of 
general  dentol,  and  alleged  the  truth  ot  tbe 
matters  contained  In'  the  articles  conixdntned 
of.  Objection  was  made  to  the  Introduction 
of  any  erldmce  under  the  petition,  and  at  tbe 
close  at  plalntlfTa  case,  demurrer  was  inter- 
posed to  die  testimony,  which  was  overruled. 
Defendant  urges  that  the  petition  did  not 
state  a  cause  of  action  because  the  matters 
alleged  are  not  libelous  per  se,  and  because 
plaintiff  did  not  all^  or  prove  any  special 
damages.  Where  the  artli^e  published  U  not 
libelous  per  se.  the  plaintiff  must  all^  In 
hto  petition  tacts  showing  wherein  be  has 
sustained  special  damages.  McKenney  v. 
Carpenter  et  al.,  42  OkL  410.  141  Pac  779; 
N.  &  Sherman  Machinery  Co.  v.  Dun.  28 
OkL  447,  U4  Paa  617.  On  tbe  contrary, 
where  tbe  words  used  In  the  publication  are 
libelous  per  se;  It  to  not  necessary  to  make 
sndi  alle^titms,  but  plaintiff  may  allege 
general  damages  only.  26  Cyc.  453. 

tS]  To  determine  whether  the  lai^uage 
used  in  tbe  articles  was  libelous  per  se.  It 
was  the  duty  of  the  court  to  construe  tbe 
words  used.  In  tiieir  most  natural  and  nhrl- 
ons  sense,  and  give  them  that  meaning  wbldi 
would  be  ascilbed  thereto  by  those  to  whom 
tb^  were  addiKssed  and  which  would 
be  understood  by  them.  Bodlne  v.  Times 
Journal  Pub.  Co.,  26  OU.  135.  110  Pac.  1006, 
31  L.  B.  A.  (N.  S.)  147;  Hubbard  t.  Cowling, 
86  Okl.  60S,  129  Paa  714;  Spencer  t.  Mln- 
nlck,  41  OkL  613, 13d  Pac.  130. 

It  to  urged  that  because  plaintiff  used  In- 
nuendo to  ascribe  a  meaning  to  tbe  articles 
published,  be  to  estopped  to  claim  that  said 
articles  were  libelous  per  se.  In  25  Cyc  452, 
it  Is  stated: 

"Tbe  innuendo  may  be  treated  as  surplnsage 
when  it  is  used  in  connection  with  words  which 
are  unequivocal  end  actionable  per  se;  and  it 
•B  held  that  where  plaintiff,  in  an  action  bad  by 
innuendo,  put  a  meaning  upon  the  a1le?ed  de- 
famatory publication  which  is  not  supported  by 
its  language  or  by  proof,  the  court  may  never- 
theless submit  the  case  to  the  jury  if  the  publi- 
cation is  defamatory  per  se." 

t(]  Ad<Y)tlng  defendant's  theory  that  the 
publication  pleaded  must  be  judged  as  to 
wbetber  It  to  libelous  per  se.  without  the 
aid  of  tbe  innuendo,  or  extrinsic  and  explan- 
atory circumstances,  but  by  reference  to  the 
language  of  the  publications  alone,  each  and 
all  of  the  articles  were  libelous  per  se,  and 
the  court  did  not  err  In  so  de<^rlng.  Spenc- 
er T.  Mlnnick;  Bodlne  v.  Times  Journal  Co.; 
McEenney  v.  Carpento-.  Section  ^56,  Bev. 
Laws  1910,  defines  libel  as  follows: 

"Libel  is  a  false  or  malicious  unprivileged 

Suhlication  by  writing,  printing^  picture,  or  ef- 
gy  or  other  fixed  representation  to  the  eye, 
which  exposes  any  person  to  public  hatred,  con- 
tempt, ridicule  or  obloquy,  or  wbtcb  tends  to 
deprive  him  of  public  confidence,  or  to  Injurs 
him  in  his  occupation.   •   •   • " 

The  jury  foimd  that  each  of  these  articles 
were  published  of  and  concerning  plaintiff, 
and  that  they  were  understood  by  persons 
who  read  the  some  as  referring  to  plaintiff ; 
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and,  constntlDK  ttie  language  used  In  Its  moet 
natural  and  obvious  aeme  atid  giving  It  tbat 
meaning  wblch  would  most  naturally  be 
ascribed  thereto  by  those  to  whom  it  was 
addressed,  it  seems  dear  that  the  statements 
used  In  each  and  all  o£  them.  If  believed, 
would  undoubtedly  tend  to  deprive  plaintiff 
of  publle  CMfldence  and  esteem  and  expose 
him  to  publle  hatred,  contempt,  ridicule,  or 
obloQuy.  This  being  true,  it  was  libelous  un- 
der the  statute  and  was  actionable,  and  it 
was  not  necessary  for  plaintiff  to  allege  or 
prove  special  damagea 

[61  The  court  Instructed  the  jmy  that  In 
the  event  they  should  find  in  fovor  of  the 
plaintiff  upon  any  count  set  forth  in  the  peti- 
tion, tbe  verdict  thereon  should  not  be  less 
than  $100.  This  instruction  was  based  upon 
section  4991,  Itev.  Laws  1910.  which  is  as  fol- 
lows: 

"If  there  be  a  verdict  by  a  jury  or  fiodinf;  by 
tiie  court  in  favor  of  the  plaiutiff,  the  verdict 
and  jodgment  shall  in  no  case  be  less  than  $100 
and  costs,  and  may  be  for  n  greater  sum  if  the 

Sroof  justifies  tbe  same.  And  if  tberp  be  a  ver- 
ict  in  favor  of  the  defendant,  and  the  Jury 
shall  find  that  the  action  was  malicious  or  vith- 
oat  reasonable  provocation.  Judgment  shall  be 
rendered  against  the  plaintiff  and  in  favor  of  the 
defendant  for  his  costs,  including  an  attorney's 
fee  of  noO." 

It  is  the  contention  ct  defmdant  that  tbe 
instruction  given  was  erroneous,  and  that 
the  statute  should  be  construed  as  antbortz- 
Ing  a  minimum  verdict  in  each  case  or  action 
and  not  for  each  instance  or  act  of  libel 
proven.  We  are  onable  to  find  any  cases 
cmastruing  a  libel  statute  containing  tbe  pro- 
vision set  out,  but  think  tbe  following  cases 
analogons  upcm  iHindple:  In  Place  v.  Nor^ 
wlch  A;  N.  Y.  Transportation  Co.,  118  U.  S. 
468,  6  Sup.  Ct  1150.  30  L.  Ed.  134,  the  Su- 
preme Court  const  rued  the  words  "In  no 
case,"  found  in  section  4283  of  the  United 
States  Statutes,  which  declared  that  the  lia- 
bility of  the  owner  of  any  vessel  (for  various 
acts  and  things  mentioned)  should  "In  no 
ease"  exceed  the  value  of  his  interest  In  the 
nssel  and  her  freight  then  pending.  It  wns. 
held  that  the  "case"  In  which  the  principle  of 
limited  liability  was  to  be  applied  meant 
every  voyage,  and  that  tbe  fotr  Inference  to 
be  drawn  from  the  section  was  tbat  the  voy- 
age defined  the  limit  and  boundarit^  of  the 
eases  to  which  the  law  was  to  be  applied,  and 
not  each  particular  act.  In  Thelsen  v.  Johns, 
72  Hlcb.  285,  40  N.  W.  727,  the  Supreme 
Court  of  Michigan  bad  under  consideration, 
section  2268,  How.  St,  which  provided  that 
any  person  selling  liquor  to  a  minor  under 
the  age  of  18  years  should  be  liable  for  actu- 
al and  exemplary  damages  to  tbe  parent  "In 
sncfa  sum,  not  less  than  $50  lu  each  case  as 
the  court  or  jury  shall  determine."  It  was 
held  that  the  Intention  of  tbe  statute  was  to 
award  a  recovery  In  each  action  or  suit,  and 
not  for  each  sale.  In  the  opinion  it  was 
said: 

"The  only  remaining  question  which  we  need 
t»  discuss  arises  upnt  the  charge  ot  tha  court. 


It  is  claimed  by  plaintifTs  counsel  that  tbe  stat- 
ute is  to  be  construed  as  fixing  tbe  amount 
of  recovery  at  $50  for  each  sale.  The  court 
construed  it  as  meaning  for  each  trial.  It  is 
evident  tbat  'in  each  case*  means  in  each  partic- 
ular instance  or  cause.  *  *  *  It  cannot  be 
said  that  the  Legislature,  in  fixing  the  minimum 
of  recovery  to  be  had  for  the  violation  of  this 
statute,  intended  to  make  the  penalty  for  each 
sale  the  sum  of  $50" 

—and  attention  was  called  to  the  fact  that  in 
another  section  of  the  statute  provl^on  was 
made  for  the  recovery  of  damages  In  all 
cases  provided  for,  together  with  costs  of  the 
suit  in  an  action  of  trespass  on  tbe  case 
before  any  court  of  competent  Jurisdiction. 
By  statute,  we  are  required  to  ^ve  words 
used  in  any  statute  their  ordinary  interpre- 
tation, unless  defined  by  statute.  Rev.  Laws 
1910,  f  219t.  "Case"  is  defined  In  Black's 
Law  Dictionary  as: 

"A  general  term  for  an  action,  cause,  suit  or 
controversy  at  law  or  in  equity  ;  a  question  con- 
tested before  a  court  or  Justice;  an  aggregate 
of  facts  which  furnishes  occasion  for  the  exer- 
cise of  the  jurisdiction  of  a  court  of  justice." 
Anderson  Diet,  of  Law ;  6  Cyc.  679. 

Giving  the  wor<^  "case"  the  meanlug  ascrib- 
ed thereto  In  the  authorities  cited,  tbe  stat- 
ute should  be  construed  to  mean  that  a  mini- 
mum recovery  of  (100  may  be  had  In  each 
action  or  suit.  This  does  not  prevent  a  plain- 
tiff from  recovering  any  actual  damages  that 
may  be  proven  and  such  exemplary  damages 
as  may  be  awarded  by  the  Jury  for  each  act 
of  Ubel,  and  Is  merely  a  recognition  of  the 
fact  by  law  that  In  cases  where  the  Jlbel  has 
been  proven  some  damage  has  been  suffered, 
and  fixing  the  mlniuium  amount  of  a  plain- 
tifTs recovery  In  An  action  brought  to  re- 
cover such  damages.  It  was  error  to  give 
the  Instmctton  complained  of.  That  such  a 
statute  is  constitutional  was  determined  1^ 
the  Supreme  Court  of  Michigan  In  Cramer  v. 
Danlelson.  99  Mich.  531.  58  N.  W.  476.  wher« 
it  was  held  that  the  act  which  authorized  a 
mlnUnuni  recovery  In  each  case  for  an  un- 
lawful sale  of  Intoxlcnling  liquors  to  minors 
in  tbat  state  was  valid. 

(6]  The  defendant  attacks  the  statute  as 
being  unconstitutional  and  void  and  In  viola- 
tion of  vnrlons  provisions  of  the  state  and 
federal  Constitution,  because  provision  Is 
made  In  the  latter  part  of  said  section  for 
the  recovery  of  an  attorney's  fee  by  defend- 
ant in  certain  prescribed  Instances.  The 
trial  resulted  in  a  verdict  Id  fitvor  of  plain- 
tiff, and  defendant  Is  not  in  a  position  to 
raise  this  question.  The  Supreme  Court  wlU 
not  pass  upon  the  constitutionality  of  an  act 
of  the  Legislature  until  there  is  presented  a 
proper  case  in  which  it  I9  made  to  appear 
that  the  person  complaining  has,  by  reason 
thereof,  been,  or  Is  about  to  be.  deprived  ot 
some  right  or  prUllegc  to  which  he  was  law- 
fully entitled,  or  who  Is  about  to  be  subject- 
ed to  some  of  its  burdens  and  penalties. 
Ins.  Co.  of  North  America  v.  Welch,  154  Paa 
48;  Black  v.  Gelsslcr,  159  Pac  1124. 

In  their  verdict  the  Jury  a^essed  the  dam- 
ages separately  upon  each  cause  of  action  fix- 
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lug  the  amount  thereof  upon  the  Srst  and 
second  counts  at  $100  each  and  upon  the 
third  at  $150 ;  upon  the  fourth  at  $250,  and 
upon  the  fifth  at  $400.  .From  this  It  appears 
tliat  the  recovers'  upon  the  first  and  second 
counts  was  arbitrarily  fixed  at  $100  each  In 
compliance  with  the  instructions  of  the  court, 
which  directed  the  Jury  to  award  the  plain- 
tiff, In  case  they  found  the  publication  was 
.nade  by  defendant  concerning  the  plaintiff, 
A  minimum  recovery  upon  each  count  of 
$100,  irrespective  of  what  the  actual  dam- 
ages shown  by  the  evidence  might  be.  They 
were  not  permitted  to  award  e.xeroplary  dam- 
ages, and  we  must  presume  that  the  amount 
allowed  upon  the  first  and  second  counts  was 
because  of  the  Instructions  of  the  court,  and 
therefore  prejudice  has  resulted  to  the  de- 
fendant by  reason  of  the  giving  of  said  In- 
struction.  However,  we  will  not  reverse  the 

case,  if  plaintiff  will,  within    days 

remit  the  sum  of  $200,  In  which  event  the 
judgment  will  be  affirmed ;  otherwise  the 
cnusfe  will  be  reversed  and  remanded  for  a 
new  trial.   All  the  Justices  concur. 


ABRAHAM  et  al.  v.  HARRY.   (No.  7224.) 

(Supreme  Court  of  Oklahoma.    May  8,  1917. 
Rehearing  Denied  June  12,  1917.) 

(SyttaJMU  hy  the  Court.) 

1.  GUABDIAN   AND  WaRD  <e=»182(4)— AoTION 

ON  Bond— Joinder  or  Subeties. 
Where  a  guardian,  in  addition  to  the  bond 
given  when  be  was  appointed,  gave  two  other 
bondh,  as  additional  security  for  the  perforni- 
anca  of  hU  duties  as  guardian,  all  of  the  sure- 
tiea  oa  the  several  bonds  could  be  joined  in  one 
suit  to  recover  the  amount  due  from  the  guard- 
ian. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  i|  640-643.] 

2.  iNiZBBST  «=>22(7)— JuDOiaurT— AOCOURT- 
iNQ  BT  Guardian. 

When  a  guardian  on  final  account  is  found 
liable  to  bis  ward,  tbe  amount  of  interest  for 
wbicb  bo  is  liable  is  6  per  cent,  per  annum,  and 
a  jndgmeat  fixing  the  amount  of  such  interest 
at  10  per  cent.  p«-.  annum  is  wtthoat  authority 
of  taw. 

[Ed.  Note.— For  other  caaea,  Me  Interest, 
Cent  Dig.  f  60.] 

GonimlgslonerB'  OplnloD,  IHvlsion  No.  1. 
Error  from  District  Court,  Creek.  County; 
Wade  S.  Stanfield,  Judge. 

Action  Frazler  Harrr,  8  minor,  suing 
by  his  guardian.  H.  M.  Ausnras,  against  Joe 
Abraham  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Modified  and 
affirmed. 

Wm.  L.  Cheatham,  of  Bristow,  for  plaln- 
tUTs  In  error.  Burke  &  Harrison,  of  Sapnlpa, 
for  defendant  in  error. 

COLLIER,  C.  This  Is  an  action  brought 
by  the  defendant  in  error  against  the  plain- 
tUfs  la  error  to  recover  for  the  breach  of  two 
b<md8  glroj  by  a  guardian.  Hereinafter  the 


imrtles  will  be  designated  as  they  were  In 

the  trial  court 

The  material  allegations  of  the  petition 
are  that  Wheaton  Harry  was  duly  appointed 
guardian  of  the  plaintiff  In  the  county  court 
of  Creek  county,  Okl.,  and  soon  thereafter 
qualified,  and  entered  upon  the  discharge  of 
his  duties,  and  that  he  executed  a  bond,  con- 
dltloued  as  required  by  law,  with  the  defend- 
ants Henry  Lowrance  and  Wash  Sanders  as 
his  sureties ;  that  thereafter,  in  pursuance 
of  an  order  of  the  county  court,  the  said 
Wheaton  Harry,  as  guardian,  executed  an 
additional  bond  for  the  sale  of  real  estate, 
in  the  penal  sum  of  $300,  with  Joe  Abraham 
and  J.  W.  Gay^vood  as  his  sureties ;  there- 
after the  said  Wheaton  Harry  tendered  his 
resignation  as  guardian  of  said  plaintiff, 
which  was  accepted,  and  made  his  final  re- 
port, which  said  final  report  was  approved, 
finding  said  guardian  due  plaintiff  the 
amount  shown  due  by  his  final  report,  $368.- 
28,  "with  Interest  at  the  rate  of  10  per  cent 
per  annum  from  the  10th  day  of  July,  1913"; 
that  demand  bad  been  made  on  said  Wheaton 
Harry  to  pay  said  sum  with  Interest,  and 
that  he  failed  to  pay  said  sam ;  that  like 
demand  had  been  made  on  the  bondsmen, 
and  they  had  failed  to  pay  said  sum. 

To  the  petition  the  defendants  Interposed 
a  demurrer  upon  the  following  grounds: 

"First  Plaintiff  had  no  legal  capacity  to  aoe 
these  defendants. 

"Second.  That  there  is  a  defect  of  partica 
plaintiff. 

"Third.  Thst  there  are  sereral  causes  of  ac- 
tion improperly  joined. 

"Fourth.  That  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
in  favor  oi  the  plaintiff  and  against  the  defend- 
ant" 

The  court  overruled  the  demurrer,  and  the 
defendants  refusing  to  plead  further,  and 
electing  to  stand  upon  their  demurrer,  judg- 
ment was  rendered  for  the  plaintiff  in  said 
sum  of  $368.28,  with  interest  from  the  10th 
day  of  July,  1913,  nt  the  rate  of  10  per  cent 
per  annum,  to  which  action  of  the  court  the 
defendants  duty  excepted,  and  prosecute  this 
appeal  upon  transcript 

[1]  The  material  errors  argued  In  the  brief 
of  the  defendants  are  that  several  causes 
of  action  are  Improperly  joined,  and  that  the 
charge  of  Interest  at  the  rate  of  10  per  cent, 
per  annum  from  date  of  judgment  Is  unlaw- 
ful. 

We  think  there  Is  no  merit  In  the  first,  sec- 
ond, and  fourth  grounds  of  the  demurrer. 

The  material  question  Involved  In  this  ap- 
peal Is  not  an  open  one  In  this  jurisdiction, 
it  having  been  held  In  People's  Bank  &  Trust 
Co.  v.  Nelson,  37  Okl.  500,  132  Pac.  493,  upon 
a  state  of  facts  parallel  to  those  in  the  In- 
stant case,  that  all  of  tbe  sureties  upon  the 
several  bonds  executed  by  a  guardian  can  be 
joined  In  one  suit  to  recover  the  amount  dtie 
from  the  guardian  to  the  ward.  In  the  body 
of  the  oplnlm  It  Is  said : 


tesFor  othtr  mm  m  same  twie  and  KBT-NnMBBR  ia  all  Kaw'KvmlmxmA  DIgwta  and  ladoas 
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''Plaintiff  In  error  eontends  that  the  Bctiooi 
jpoD  the  several  bonds  could  not  be  joined. 
The  various  bonds  were  [forlthe  same  duty. 
'The  sureties  were  cosureties.  The  action  was  a 
single  cause  of  action  to  recover  the  amount 
tor  which  the  guardian  was  in  default,  and  all 
who  had  guaranteed  the  performance  of  'the 
same  duty/  whether  by  the  same  or  separate 
fnstniments,  were  proper  parties  defendant. 
The  same  cause  of  action  affected  all  of  the  par- 
ties to  the  action.  DuKser  v.  Wright,  51  Ark. 
232  [11  S.  W.  213]  14  Am.  St  Rep.  48:  Mat- 
thews T.  Maudlin,  142  Ala.  434.  38  South.  849, 
4  Ann.  Cas.  344:  Powell  v.  Powell.  48  Cal 
234;  SUte  v.  Parker.  S  Baxt.  tTenn.]  495; 
Sievers  v.  Havens.  5  Ky.  Lew  Bep.  857.  The 
same  rule  was  annonnccd  in  the  case  of  Sinirer 
Mfg.  Co.  T.  Ponder,  82  Tei.  653  [18  S.  W.  1R2]. 
In  that  case  an  agent  for  the  Singer  Manufae- ' 
turing  Company  gave  two  bonds.  The  first  bond 
was  for  the  performance  of  his  duties  as  such 
agent,  and  the  second  was  given  as  additional 
security  for  the  same  thing.  It  was  held  that 
both  sets  of  Bozetiea  could  be  joined  in  one  ao- 
tion." 

It  Is  -true  tliat  the  authorities  are  not  en- 
tirely barmonlons  upon  the  quesdon  Involred, 
but  we  think  that  the  weight  of  authority 
and  t>est-consldered  opinions  are  In  strict 
accord  with  the  holding  of  the  People's  Bank 
&  Trust  Co.  V.  Nelson,  supra. 

We  are  of  the  opinion,  and  so  hold,  that 
the  court  did  not  err  in  orerruling  the  de- 
murrer to  the  petition. 

[2]  We  have  not  been  dted  to  nor  are  we' 
advised  under  wbat  authority  the  court  ren* 
dered  judgment  Cor  10  per  oent  luteretrt:  from 
the  time  of  the  approval  of  the  guardian's 
aocount.  showing  the  Indebtedness  to  the 
ward,  and  we  are  of  the  <H>lnion,  and  so  bold, 
that  the  Charge  of  10  per  cent  per  annum 
interest  Is  without  authority  of  law,  and  it 
Is  bereby  ordered  that  said  judgment  render- 
ed tlie  ti^  court  be  so  modified  as  to 
read:  That  the  plaintiff  have  and  recover  of 
said  defendants  Wheaton  HanTi  Henry  Low- 
rance.  Wash  Bandent,  Joe  Abraham,  and  J. 
W.  Oaywood  the  sum  of  $482.79,  with  Inter- 
est thereon  at  the  rate  of  6  per  cent  per 
annum  from  the  14Ui  day  of  September,  1914, 
and  the  cost  of  this  actlon^-and  that  the 
Judgment  ao  modified  be  aflhrmed. 

PB)B.  GDBIAM.  Adiqtted  in  whole. 


ABRAHAM  et  bL  t.  BARRT.   (No.  7223.) 
(Eh^reme  Court  of  Oklah<nna.    May  8,  1017. 
Rehearing  Denied  June  12,  1917.) 

(Svllabua  bv  Court.) 
BBKAOH  of  GtlABDIAN'a  BOND. 

The  ayllabus  In  this  case  Is  the  same  as  in 
the  case  of  Joe  Abraham  et  al.  v.  SVazier 
Harry  et  aL  (So.  722^  lOS  Pae.  1164,  not  yet 
(rfBcuUy  r^rted. 

Oommisslooers'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Cre^  County; 
Wade  8.  Stanfield,  Judge. 


Action  by  William  Harry,  a  minor,  suing 
by  bis  guardian,  H.  M.  Ausmus,  against  Joe 
Abraham  and  others.  Judgment  for.plalntlff, 
and  defendants  bring  error.  Modified  and  af- 
firmed. 

Wm.  Zi.  Oheatham,  of  Bristow,  for  plains 
tltfs  in  error.  Burke  &  Harrison,  of  Sapulpa, 
for  defendant  in  oror. 

COUitlER,  This  is  an  actlm  brought 
by  the  def^dant  In  error  a^iinst  tbe  plaln- 
tUTs  In  error  to  recover  for  the  breach  of  two 
bonda  i^ven  by  a  guardian.  Hereinafter  tbe 
parties  will  be  dedgnated  as  they  were  In 
the  trial  court. 

The  questions  Invidved  in  this  case  are 
Identical  with  those  Involved  In  the  case  of 
.Joe  Abraham  et  aL  r.  Frasler  Harry  et  aL 
<Na  7224)  16B  Fac.  1154.  this  day  decided  by 
this  court,  but  not  yet  officially  reported, 
both  of  said  cases  bdng  submitted  upon  the 
same  briefs. 

Judgment  was  rendered  In  favor  of  the 
plaintur,  and  against  the  defendanta  in  tbe 
sum  of  $730.20.  which  is  excesidve  by  reason 
of  the  unlawful  diarge  of  10  per  cent,  in- 
terest per  annum  on  9574.76,  the  amount 
found  by  tbe  county  court  as  due  Iqr  said 
guardian  on  On  13th  day  of  October,  1911. 

Under  the  authority  of  Joe  Abraham  v. 
Frasler  Harry,  supra,  the  said  Judgmrat  ren- 
dered  la  modified  ao  as  to  read:  That  the 
plaintiff  have  and  recover  of  and  from  said 
defendants,  Wbeaton  Harry,  Henry  Low- 
rance,  Wash  Sanders,  Joe  Abraham,  and  Ed. 
Abraham,  the  sum  of  $574.73.  with  interest 
from  the  13th  day  of  October,  1911,  at  6  per 
cent  per  annum— end  as  so  modified  tbe 
Judgm^t  ot  the  trial  court  is  affirmed. 

FEB  OUBIAM.   Adopted  in  whcia. 

==        (J3  OW.  Cr.  585) 
PADEN  V.  STATE.    (No."  A-2621.)* 
(Criminal  Court  of  Appeals  of  Oklahoma. 
July  7,  1017.) 

(ByllaUa  hy  the  Court.) 

1.  HouictDB  ®=32(^1)— Dying  Declabatioit 

— ADMISSIBILinr. 

When  all  the  facts  and  circumsUncea  ai» 
dosed  by  the  record  establish  the  fact  that  a 
dying  declaration  was  made  at  a  time  when  de- 
ceased realized  that  death  was  impending,  it  is 
entitled  to  be  admitted  in  evidence. 

TEd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  430.] 

it  CBniiitAZ.  Law  «s»1172(1)— AppsAb— Rk- 

VBBaAL— iHSTBDOnONS. 

A  judgment  of  convictitHi  will  not  be  re- 
versed by  this  court  on  account  ot  inaccuracies 
in  tbe  instructions,  when  it  clearly  appears  that 
no  harm  did  or  could  have  resulted  to  the  ac- 
cused by  reason  thereof, 

TEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3128.  3154.] 

Appeal  from  District  Court  Cherokee 
County;  John  H.  Pltchford.  Judg& 


^iS^Fta  etlier  casss  sea  same  topic  and  KST-NDMBBB  in  all  Key-Nmnbered  DlgssU  and  ladcM 
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Tan  Paden  was  convicted  at  manslaugh- 
ter In  the  first  degree,  and  he  appeals.  Af- 
firmed. 

J.  I.  Ccmrsey.  of  Tahleqnab,  and  S.  A.  Hor- 
ton,  of  Oklah(»na  Dty.  for  plaintiff  In  error. 
B.  McMillan.  Asst  Atty.  Oen..  for  tlie  State. 

ARMSTRONG,  J.  Van  Pfulen  was  tried  In 
the  district  court  of  Cherolcee  county  In  Feb- 
ruary, 1915,  on  an  Information  charging  him 
with  the  murder  of  W.  P.  Sword,  and  con- 
victed of  manslaughter  In  the  first  degree. 
His  punishment  was  fixed  by  the  Jury  at  im- 
prisonment In  the  state  penitentiary  for  a 
term  of  18  years. 

The  following  Is  a  fair  r&umft  of  the  tes- 
timony: 

Q.  W.  SfcGowan,  on  behalf  of  the  state, 
says  that  be  Is  40  years  old,  and  lives  at 
Park  Hill,  Cherokee  county,  Okl.,  about  300 
yards  southwest  of  Johnson's  store;  that  he 
knew  the  deceased,  W.  P.  Sword,  In  his  life- 
time; that  he  saw  him  at  Johnson's  store  on 
the  night  of  Dec-ember  22d,  and  when  he  got 
to  blm  he  said  be  was  shot ;  that  he  assisted 
In  carrj'tng  him  home;  that  C  W.  Johnson 
iras  the  only  one  at  the  store  when  be  got 
there;  Sword  was  sitting  up  on  the  porch, 
his  feet  banging  off;  that  It  was  a  cold  night ; 
that  he  was  about  175  yards  away  when  the 
shots  were  fired ;  that  Leslie  Peace  arrived 
immediately  after  he  reached  the  scene. 

A.  A.  Beard  testffled  that  he  was  a  practic- 
ing physldan  located  at  Park  Hill,  In  Chero- 
kee county;  that  be  knew  W.  P.  Sword  and 
was  called  to  attend  him  at  Johnson's  store 
on  the  night  of  December  22d;  that  it  was 
cold  end  damp  at  the  store,  and  deceased 
was  carried  home  before  he  gave  blm  treat- 
ment; that  an  examination  disclosed  a  gun- 
shot wound  In  the  body  and  one  In  the  thlgb ; 
the  bullet  which  entered  the  thigh  came  out, 
the  other  one  did  not ;  that  be  probed  the 
wound  for  an  hour  or  more,  but  could  not 
locate  the  bullet;  that  it  bad  entered  the  al>- 
dominal  cavity  and  was  sufficient  to  and  did 
produce  death:  that  this  bullet  entered  about 
two  inches  above  the  hip  bone  and  about  two 
Incbes  toward  the  median  line  on  the  left 
side;  that  be  attended  the  patient  again  the 
following  morning  In  company  with  Dr. 
Duckworth,  and  again  about  12  o'clock;  that 
he  Informed  the  deceased  that  he  did  not 
know  how  serious  bis  wounds  were;  that  be 
bad  not  been  able  to  trace  the  bullet 

3.  F,  Duckworth  testified  that  be  was  a 
practicing  physician  residing  at  Tahlequab; 
that  he  was  called  to  attend  W.  P.  Sword  on 
the  23d  day  of  December,  and  described  the 
wounds  the  same  as  Dr.  Beard;  Judging  from 
the  wounds,  the  parties  changed  positions 
during  the  time  of  the  shooting;  that  the 
wound  in  the  bowels  entered  the  abdominal 
cavity  and  was  sufficient  to  produce  death. 

Claud  Sword  testified  tbat  he  was  a  son  of 
the  deceased  and  lived  about  100  yards  south 
of  Johnson's  store  In  Park  Hill;  tbat  be  had 
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been  hauling  wood  and  got  b<Hne  about  & 
o'clock ;  that  be  and  bis  father  went  to  the 
store;  tbat  be  took  some  groceries  home  and- 
weut  back  after  others,  and  was  returning 
the  second  time  with  bis  father  when  they 
met  Van  Paden  and  Jim  and  Tom  Miller; 
tbat  his  father  asked  Paden  to  pay  what  be 
owed  his  boys  for  cutting  wood;  that  Paden 
replied  that  he  would  pay  them  when  he  got 
damnet^  good  and  ready  and  shot  bis  father 
twice;  that  be  went  after  Mr.  Johnson,  who 
had  gone  home,  and  when  they  returned  to 
the  store  bis 'father  had  climbed  upon  the 
porch  and  was  sitting  down ;  that  he  went 
for  a  doctor  then,  and  when  he  got  back  bla 
father  was  tying  on  the -porch,  and  the  neigh- 
bors carried  him  home:  that  he  was  16  years 
old  and  bad  never  been  a  witness  before; 
that  as  he  ran  for  Mr.  Johnson  be  looked 
back,  and  bis  father  was  standing  where  he 
was  shot;  ttiat  Paden  and  the  Millers  were 
met  near  the  house  of  J.  S.  Smith ;  that  his 
father  had  a  gallon  of  syrup  In  his  right 
hand  when  he  was  shot ;  tliat  two  shots  were 
fired;  that  bis  father  did  nothing  to  Padea 
except  ask  him  to  pay  the  debt. 

O.  W.  Johnson,  for  the  state,  said:  I  am  a 
merchant  and  live  at  Park  Hill,  Okl.,  about 
80  yards  south  of  J.  S.  Smith.  I  know  W. 
P.  Sword  and  saw  him  In  the  store  on  the 
night  of  December  22d.  That  be  left  the 
store  about  6:30  and  went  away  with  some 
merchandise.  Tbat  deceased's  boy  ran  to  bis 
house  and  told  him  that  his  tether  was  shot 
and  wanted  him  to  oome,  and  that  he  went 
and  found  him  sitting  on  the  porch  at  his 
store.  That  he  ran  up  to  him,  and  said. 
"What  Is  the  matter.  Mr.  Sword?  Are  yoa 
hurt  very  bad?"  That  deceased  replied, 
"Ves,  tl  am  killed."  He  nnbuttcmed  his 
clothes  and  laid  blm  down  on  the  porch,  and 
as  soon  as  other  neighbors  gathered  in  they 
carried  blm  home  on  a  cot  Deceased  said  he 
asked  Van  Paden  what  he  was  going  to  do 
about  paying  his  boys,  and  Paden  said  he 
could  not  do  it  right  then  and  shot  blm. 
This  statement  was  made  a  very  short  time 
after  the  shooting.  That  he  did  not  find  out 
where  the  wounds  entered  the  body  until 
they  reached  the  home  of  the  deceased.  He 
searched  bis  clothes  and  found  no  arms  of 
any  kind.  That  the  overcoat  worn  by  the  de* 
ceased  was  buttoned  up.  and  his  dress  coat 
was  also  buttoned  up. 

3.  S.  Smith  tesUSed  that  he  Uved  at  Park 
Hill,  and  that  he  knew  O.  W.  Johnson  and 
lived  about  SO  feet  from  him ;  tbat  he  knew 
W.  p.  Sword  during  his  lifetime;  tbat  about 
dark  on  December  22d  be  heard  two  shots 
close  together,  and  at  once  opened  the  door, 
and  some  persons  ran  past  the  house  going 
north ;  that  be  did  not  see,  but  heard  them ; 
the  moon  was  shining  some;  that  In  a  few 
minutes  Mr.  Sword's  boy  came  and  told  him 
that  bis  father  was  shot,  and  he  went  down 
in  ^nt  of  Johnson's  store  and  found  the 
deceased;  that  be  was  In  a  bad  condition, 
and  Johnson  was  holding  htm  tq>,  and  hta 
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bead  Tras  banging  limp;  that  lie  put  bla 
knees  against  his  bacb  and  held  blm  up  and 
told  Johnson  to  go  and  phone  the  officers, 
and  Mr.  McCjOwan  came;  that  deceased  then 
fainted  away,  and  seemed  not  to  be  breathing, 
and  Mr.  Peace  felt  bis  pulse  and  thought  he 
was  dead ;  witness  aIso,thotjgbt  be  was  dead, 
but  after  considerable  struggling  be  rallied 
and  was  carried  home;  witness  bad  not  at 
this  time  heard  bow  the  ditBrulty  arose ;  that 
early  the  next  morning,  before  anybody 
passed,  he  examined  the  tracks  where  the 
tragedy  occurred  and  found  no  blood. 

Luther  Jones,  for  the  state,  testified:  That 
be  was  cashier  of  the  bank  at  Park  Htll ; 
and  that  he  knew  the  deceased  In  his  lifetime, 
and  saw  blm  on  December  22d,  and  was  at 
fals  bouse  when  be  gave  the  dying  statement 
which  was  taken  in  bis  presence  and  identi- 
fied by  blm.  That  Mr.  Peace  wrote  It  down 
at  bis  request.  That  tbey  asked  questions, 
and  Peace  wrote  the  answers  and  then  read 
them.  This  was  atwut  11  o'clock  at  night. 
Some  of  the  older  men  In  the  community 
wanted  witness  to  go  down  and  take  this 
statement,  and  tbey  asked  deceased  If  be 
wanted  to  make  a  statement,  and  he  said  be 
did.  and  would  give  It  to  them  If  he  could. 
Tbat  be  was  suffering  great  pain,  and  at 
times  said  be  codid  not  stand  It.  That  Mr. 
Peace  and  Mr.  Latta  were  present  when 
the  statement  was  made  end  signed. 

Mrs.  Snord  testified  that  she  was  the  wife 
<rf  deceased  and  lived  at  Park  Hill  on  Decem- 
ber 22d ;  that  the  deceased  went  to  town 
about  4  o'clock,  and  got  some  groceries  and 
did  not  come  back  until  be  was  brought  back 
fetally  wounded:  that  he  bad  on  an  overcoat 
and  a  brown  suit;  that  his  clothes  had  been 
kept  by  her  and  were  In  the  same  condition 
at  the  time  she  was  giving  her  testimony 
that  they  were  when  deceased  was  killed ; 
that  deceased  lived  until  the  next  day  until 
2  or  3  o'clock;  that  the  clothing  was  ex- 
amined by  a  number  of  neighbors  at  tlie 
time  of  the  homicide ;  that  ber  husband  nev- 
er carried  arms,  end  was  not  armed  on  the 
Dight  of  December  22d  when  he  was  shot. 

Mrs.  Nettie  a  Smith,  for  the  state,  testi- 
fied that  she  lived  at  Park  Hill  and  knew 
the  deceased  during  his  lifetime;  that  she 
went  to  the  window  on  hearing  two  shots, 
looked  out,  and  saw  a  man  running  towards 
Johnson's  store;  that  she  then  saw  two  par- 
ties running  pnst  ber  window  and  out  of 
sight:  tbat  she  saw  them  coming  down  first, 
and  then  they  turned  and  went  back,  and 
she  did  not  see  them  do  anything  when  they 
went  back,  and  when  they  come  by  tbey 
were  nmning  towards  town;  that  on  going 
back  they  just  walked,  and  after  they  turned 
tbey  ran;  that  she  got  to  the  window  as 
quick  as  she  could  after  hearing  the  shots; 
tbat  It  was  only  two  or  three  steps. 

The  dying  statement  of  the  deceased  was 
also  Introduced  in  evidence,  objected  fo  by 
tbe  defense,  and  admitted  by  the  court.  It 
Is  aa  foUowa: 


"Park  Hin,  Okl.  12-2^-1914. 

"The  affidavit  of  W.  P.  Sword  taken  at  his 
resi'Ieace  in  Park  Hill,  Okl. 

"The  affidavit  of  W.  P.  Sword,  states  that  he 
bad  been  up  in  town  and  bad  startetl  home  and 
met  Von  Paden  between  J.  S.  Smith's  residence 
and  Johnson's  store,  and  I  asked  bim  when  he 
was  going  to  pay  my  boys  for  that  wood  cnt- 
tiufT,  nnd  he  said  I  will  pay  it  when  I  get  ready, 
then  he  stepped  back  and  got  bis  Kim  and  befcan 
shooting  at  me.  I  did  not  attempt  to  hurt  him 
in  any  way.  I  bad  my  arms  full  of  groceries. 
The  first  shot  be  hit  me  I  was  facing  b!m  and 
when  he  shot  me  I  wheeled  and  he  shot  me 
in  the  leg  from  behind  me.  He  then  ran  off 
up  the  road.  I  then  ataggered  on  down  the 
road  to  Johnson's  store  ana  lay  down  on  the 

Eorcb,  until  I  was  removed  home  by  my  neigh- 
ors.  I  had  never  bad  any  trouble  with  Paden 
heretofore.  It  was  so  dark  I  could  not  see  th« 
pistol  with  which  he  ahot  me. 

his 

"W.  P.  X  Sword, 
tnsrk 

"Witness  to  mark:  Lester  Peace. 

"Attest:  T.  F.  Latta.  Witness  to  Attest. 

''Subscribed  and  sworn  to  before  me  a  notary 
public,  in  and  for  said  cotmty  of  Cherokee  and 
state  of  Oklahoma,  this  22d  day  of  I>ecember, 
1914. 

'  tSeal.l         L.  H.  Jones,  Notary  Public 
"Commission  expires  Feb.  7,  1917.*'^ 

On  behalf  of  the  defendant,  Jim  Miller 
was  first  called,  and  testified:  Tbat  be  liv- 
ed at  Park  Hill  with  his  grandfather,  Jeff 
Paden,  and  that  Van  Paden  was  his  uncle. 
That  he  was  present  at  the  trouble  on  De- 
cember 22d.  That  be  and  bis  brother  Tom 
and  bis  Uncle  Van  Paden  had  started  to  the 
show.  That  near  Johnson's  store  tbey  met 
Sword  and  passed  blm  about  the  southeast 
comer  of  Mr.  Smith's  garden;  and  tbat 
Sword  called  bis  Uncle  Van  Paden  and  asked 
him  when  In  the  bell  he  was  going  to  pay  tbe 
kids  for  cutting  wood :  end  tbat  his  Uncle 
Van  said,  "I  have  told  them  all  along  I  was 
going  to  pay  them,"  and  then  be  said  whra 
in  tbe  bell  was  tbat  going  to  be,  and  bis  Un- 
cle Van  said  when  be  sold  bis  cotton,  and 
then  Sword  says,  "By  Ood,  when  is  tbat  go- 
ing to  be?"  And  bis  Uncle  Van  said,  "When 
1  get  ready."  Then  Sword  hit  blm  with  his 
fist,  knocked  him  down,  and  bis  hat  fell  ofC. 
He  fell  to  bla  knees,  and  Sword  stepped  to- 
wards blm,  and  his  Uncle  Van  shot  him 
twice,  and  be  walked  off.  When  Sword 
struck  his  Uncle  Van,  Claud  ran  off.  That 
his  brother  and  be  were  standing  north  of 
Paden  at  tbat  time,  and  after  tbe  shooting 
they  did  not  run,  but  just  walked  up  the 
road.  He  did  not  see  anybody  as  he  passed 
Mr.  Smith's  house.  That  It  was  a  dark,  cold 
night,  and  no  moon.  Tbat  there  was  a  little 
snow  on  the  ground.  That  his  uncle  was 
still  on  bis  knees  when  be  fired  tbe  shot  tbat 
killed  deceased.  Tbat  he  thought  deceased 
struck  Paden  on  the  right  side  of  the  bead. 
Tbat  none  of  them  went  back  to  tbe  place 
where  Sword  was  after  the  shooting.  That 
Sword  had  something  In  his  band,  bat  he 
did  not  know  what  It  was. 

Tom  Miller  says  that  be  la  13  yeara  old, 
and  testified  almost  verbatim  to  the  tecti 
detailed  by  Jim  Miller. 
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Tan  Paden,  In  his  own  behalf,  testified: 
That  the  boys  of  the  deceased  came  to  him 
and  asked  to  cut  wood,  and  he  let  them  have 
the  job.  That,  after  they  had  completed  the 
job,  he  looked  It  over,  and  the  wood  was  cut 
and  ricked  up  in  such  a  manner  that  he  could 
not  use  It.  That  he  finally  told  them  he 
would  pay  them  for  it  as  soon  as  he  could 
sell  some  cotton.  That  he  brought  in  his  cot- 
ton the  day  before-  the  killing  and  had  it  un- 
der the  shed  that  night,  but  had  not  sold  it 
That  he  was  going  to  town  with  the  Miller 
boys,  and  he  met  the  deceased  and  did  not 
recognize  htm  until  after  they  had  passed 
each  other.  That,  when  they  got  about  five 
steps  apart,  deceased  called  to  him,  and  be 
walked  back,  and  deceased  came  on  meeting 
him.  That  he  had  a  bundle  of  something  in 
his  right  hand.  That  he  asked  him  if  he 
did  not  think  it  was  about  time  to  pay  the 
kids  for  the  wood.  That  he  replied  to  him 
that  he  had  told  them  last  night  that  he 
was  going  to  pay  them  as  soon  as  he  sold  his 
cotton.  That  the  deceased  then  asked, 
"When  in  the  hell  are  you  going  to  do  it?" 
He  said  when  be  sold  his  cotton,  and  then 
deceased  said,  when  in  the  hell  would  that 
be,  and  he  said  when  he  got  ready.  "Sword 
then  struck  me  with  his  left  hand  on  the 
shoulder,  and  I  fell  east."  As  be  was  get- 
ting up,  he  saw  Sword  coming  at  him  again, 
and  he  began  to  shoot.  He  had  his  pistol  in 
his  overcoat  pocket.  He  shot  twice  as  fast 
as  he  could.  After  it  was  over,  he  walked 
back  and  got  his  hat  and  went  away,  walk- 
ing fast  up  the  road.  At  the  time  of  the 
shooting,  he  knew  of  other  trouble  and  diffi- 
culties Sword  had  had.  He  had  trouble  with 
one  man  named  Whitaker,  and  With  Roland 
Ross,  and  with  Earnest  Ferrell.  Had  seen 
Ferrell  the  next  day  after  the  difficulty.  His 
hand  was  bound  up.  He  said  his  leg  was  hurt, 
and  he  was  limping,  and  he  was  in  a  pretty 
critical  condition:  his  face  was  skinned  in  a 
very  ugly  manner,  and  he  had  his  hand  In  a 
sling;  and  heard  Ferrell  talk  about  it  the 
next  day.  Deceased  said  that. if  the  Ross 
boy  had  not  knocked  him  off  he  would  have 
killed  Ferrell,  and  he  said  If  ever  he  got  to 
the  Ross  boy  he  would  "stomp  the  liver"  out 
of  him.  He  said  he  would  show  these  people 
around  here  some  things.  Ferrell  was  about 
21  years  old,  and  the  Ross  boy  was  about  18. 
Tliat  he  regarded  deceased  as  a  turbulent 
man,  and  shot  him  because  he  knew  he  was 
in  the  habit  of  knocking  people  down.  That 
be  was  a  large  man,  and  he  knew  that  he 
would  have  had  no  show  in  a  fight  with  him, 
and  that  his  only  recourse  was  foul  means. 
That  he  shot  him  because  he  thought  he  was 
coming  on  him  with  his  feet.  Tliat  he  had 
a  gun  belonging  to  Wat  Duncan.  That  he  had 
borrowed  It  to  serve  as  a  special  officer  In  Au- 
gust. That  he  had  a  special  deputyship  for 
one  day.  That  Duncan  liad  asked  him  for 
the  pistol  two  or  three  times.  That  he  bad 
heard  several  people,  among  them  Fulton 
Qoodrich  and  John  Carlisle,  say  that  Sword 


was  a  dangerous  man.  That  there  was  snow 
on  the  ground  tliat  night.  That  be  was  cool 
'  and  collected  in  the  difficulty  and  never  saw 
a  man  that  he  was  afraid  of.  That  he  fired 
with  his  left  hand,  and  then  walked  back  to 
get  his  hat.  That  when  he  fired  he  was 
alwut  3  feet  from  diseased  on  his  hands  and 
knees.  That  deceased's  boy  was  standing  by 
him  when  his  father  struck  the  blow  prior 
to  the  shots  l>eing  fired.  That  he  next  saw 
the  boy  going  around  towards  Johnson's 
store.  That  deceased  had  had  some  trouble 
with  John  Whitaker  over  wood  the  boys  liad 
cut  for  him.  Tliat  be  was  not  in  the  least 
mad  when  he  met  Sword.  That  J.  S.  Smith's 
bouse  was  alwut  30  steps  from  where  the 
shooting  occurred.  That  the  deceased  was 
0  feet  tall  and  weighed  200  ponnds,  and  that 
he  weighed  about  135  ponnds. 

John  Collins,  for  the  defense,  testified: 
That  he  heard  deceased  talk  the  day  after  he 
had  the  trouble  with  Red  Ferrell,  and  that 
he  was  also  mad  at  the  Ross  boy  for  hitting 
him  with  a  rock  the  night  l>efore,  and  said 
he  was  going  to  "stomp  the  guts"  out  of  these 
boys,  and  that  he  Just  wanted  to  "learn  the 
boys  in  this  country  something."  That  he 
heard  the  deceased  say  tbat  the  defendant 
had  not  paid  his  children  for  the  wood  they 
had  cut  for  him ;  that  it  was  about  time  he 
was  doing  it ;  that  he  was  going  to  whip  the 
water  out  of  him  if  he  did  not  do  it  right 
away ;  that  he  was  living  on  Mr.  Paden's 
place.  That  their  last  conversation  was  in 
December.  That  he  saw  the  difficulty  be- 
tween the  deceased  and  the  Ferrell  boy,  and 
was  present  when  John  Whitaker  came 
along.  Deceased  had  a  bad  reputation  as  a 
dangerous  man.  That  he  was  at  Sword's 
house  when  his  son  Claud  came  In  and  said 
they  were  fighting  down  there,  and  "I  told 
Sword  to  go  down  there,  and  I  went  with 
him,  about  100  yards  from  his  house,  and  he 
knocked  the  Ferrell  boy  down  and  stomped 
him.  The  Ross  boy  Is  the  son  of  Mrs.  Ross, 
who  has  testified.  He  made  the  statement 
to  me  that  he  had  heard  Rob  Looney  say 
that  the  deceased  was  a  bad  man." 

Eaimest  Ferrell  said  that  he  saw  Van 
Paden  the  day  after  he  had  the  difficult,  but 
did  not  show  Paden  his  hand  or  leg. 

Roland  Ross  said  ttiat  he  saw  the  difficul- 
ty between  Sword  and  Ferrell,  and  that  he 
knocked  Sword  off  of  him. 

W.  E.  Duncan  testified  that  Sword's  char- 
acter was  bad  as  a  dangerous  man;  that  be 
had  loaned  Paden  a  pistol  to  arrest  a  man  as 
an  officer;  had  asked  him  for  It  several  dif- 
ferent times,  and  had  not  got  It ;  that  he  is 
a  distant  relative  and  friend  of  Paden's. 

Will  Ivans,  Lester  Llssen.  and  R.  W.  King 
testified  that  Sword  was  a  dangerous  man. 

Ira  Treet,  in  rebuttal,  on  behalf  of  the 
state  testified  that  he  knew  deceased:  that 
bis  character  as  a  law-abiding  citizen  was 
good. 

Witness  O.  W.  Johnson  testified  that  de- 
ceased jiut  slapped  the  Ferrell  boy,  and  that 
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the  boy  was  out  the  next  day  playing  base- 
ball; that  Whltaker  hud  accused  deceased 
of  stealing  coal,  and  he  was  about  to  slap 
Whitaker's  Jaws;  that  he  never  beard  of  him 
having  any  difficulty  with  anybody  else;  that 
Whltaker  talked  to  him  about  his  trouble 
btmself :  and  that  he  ran  a  pool  hall. 

George  Coke,  Mark  Wain,  and  J.  R.  Jones, 
and  T.  F.  Latta,  postmaster,  and  Price  Mat- 
this,  merchant,  all  testified  that  the  deceas- 
ed's character  as  a  law-abiding  citizen  was 
good.  There  are  only  two  errors  of  conse- 
quence insisted  upon. 

[1]  The  first  is  that  the  court  erred  In  ad- 
mitting the  dying  declaration  of  the  deceas- 
ed. This  contention  is  based  upon  the  prop- 
osition that  proof  on  behalf  of  the  state 
falls  to  disclose  the  tact  that  the  deceased 
realized  that  death  ^as  impending  at  the 
time  the  statement  was  made.  This  ques- 
tion has  been  decided  contrary  to  the  plaln- 
tifr  in  error's  contention.  In  the  case  of 
Morris  V.  State.  6  Okt.  Cr.  29,  115  Pac.  1030, 
we  said: 

"It  is  essential  to  tlie  admissibility  of  dying 
declarations,  and  is  a  prelimi&ary  fact  to  be 
proved  by  the  prosecution,  that  they  were  made 
under  a  sense  of  impending  death.  This  may 
be  made  to  appear  from  what  the  injured  per- 
son said,  or  where,  from  the  nature  and  extent 
of  hia  injuries  it  is  evident  that  be  must  have 
known  that  he  could  not  survive.  It  is  suffi- 
cient if  it  satisfactorily  appears  tEiat  they  were 
made  under  the  sense  of  impending  death, 
whether  tt  be  directly  proven  by  the  express 
language  of  the  declarant,  or  be  inferred  from 
his  evident  danger,  or  the  opinions  of  the  medi- 
cal attendants,  stated  to  him,  or  from  other 
drcamstanoes  of  the  case,  such  as  the  length  of 
time  elapsing  between  the  making  of  the  dec- 
laration and  his  death,  and  the  fact  that  the 
declarant  was  so  weak  that  he  could  not  sign 
his  name  and  so  affixed  bis  mark,  all  of  which 
are  resorted  to,  in  order  to  ascertain  the  state 
of  declarant's  mind." 

Tbe  facts  In  the  case  under  consideration 
show  clearly  that  deceased  realized  that 
deatb  was  near;  he  so  stated  when  be  was 
first  approached  and  Immediately  thereafter 
f&Inted,  revived  after  a  hard  struggle,  and 
was  carried  home.  It  is  clearly  apparent 
that  while  suffering  great  pain  deceased 
made  the  statement  from  time  to  time  as 
his  condition  would  permit,  until  It  was  con- 
cluded. There  is  no  doubt  that  the  dying 
declaration  was  made  at  a  time  when  the 
deceased  realized  that  death  was  near,  and 
was  entitled  to  be  admitted  in  evidence. 
See  Addlngton  v.  State,  8  Okl.  Cr.  712,  130 
Pa&  311;  Mulkey  v.  State,  fl  Okl.  Cr.  78. 
113  Pac.  532.  In  the  Mulkey  Case  the  de- 
ceased said,  "Oh,  my  God!  I  am  killed." 
Tbe  court  held  that  the  dying  declaration 
was  properly  admitted.  See,  also,  Nelson 
V.  State.  3  OkL  Or.  473,  106  Pac.  647 ;  Haw- 
kins T.  U.  S.,  8  OkL  Cr.  656,  108  Pac  661; 
Blair  T.  State,  4  OkL  Cr.  860,  lU  Pac.  1003; 


f  Smith  v.  State,  5  Okl.  Or.  289.  114  Pac.  350; 
I  Offltt  V.  State,  5  Okl.  Cr.  55,  113  Pac.  554. 
I  [2]  The  next  assignment  of  error  is  based 
'  upon  the  proposition  that  the  court's  instruc- 
^tion  on  self-defense  was  erroneons.  That 
instruction  Is  as  follows: 

"Tou  are  further  instructed,  as  a  matter  of 
law,  that  the  bare  fear  of  an  assault  upon  tbe 
defendant  by  the  deceased  would  not  justify  the 
defendant  in  killing  the  deceased ;  nor  will  the 
mere  feor  of  the  defendant  that  the  deceased  was 
about  to  commit  an  assault  upon  him  (the  de- 
fendant) amounting  to  a  felony  justify  tbe  de- 
fendant in  killing  tbe  deceased  unless  the  de- 
fendant, as  a  reasonable  man,  believed  from  all 
the  circumstances  as  they  appeared  to  him  at 
tbe  time,  that  be  was  in  imminent  danger  of  an 
assault  being  made  upon  him  by  the  deceased, 
and  from  which  apprehended  assault  he  had 
reasonable  cause  to  believe,  and  he  did  honestly 
believe,  that  he  would  lose  his  lite  thereby  or 
suffer  great  bodily  barm  from  such  apprehended 
assault,  as  viewed  from  the  standpoint  of  tbe 
defendant  as  a  reasonable  man.  If  you  believe 
and  find  from  the  evidence  that  tbe  defendant 
CMnmitted  the  homicide  through  mere  fear  of 
on  assault  from  the  deceased,  and  such  fear  was 
not  founded  upon  reasonable  apprehension  of 
danger,  from  all  the  circumstances  in  tbe  case, 
tlien,  and  in  that  event,  tbe  plea  of  self-defense 
will  not  avail,  and  you  should  find  the  defendant 
guilty,  under  the  instructions  therein  given." 

There  was  no  exception  saved  to  this  in- 
struction. The  principal  argument  agalust 
the  same  is  based  upon  the  proposition  that 
the  instruction  required  tbe  defendant,  as  a 
reasonable  man,  to  believe  from  all  the  cir- 
cumstances as  they  appeared  to  him,  at  the 
time,  etc.,  before  he  would  be  entitled  to  act. 
The  burden  of  complaint  is  against  requir- 
ing the  jury  to  find  the  defendant,  as  a  rea- 
sonable man,  to  believe,  etc.  Under  the  facts 
and  circumstances  discussed  by  the  record 
In  this  case,  there  ts  absolutely  no  prejudice 
in  this  provision  in  the  instruction.  The  de 
fense  was  not  that  of  lunacy.  Intoxication,  or 
incapacity.  The  plaintiff  in  error  testified 
that  he  was  cool  and  collected  during  the 
fatal  difficulty  and  never  saw  a  man  in  bis 
life  that  be  was  afraid  of.  Upon  his  own 
statement  of  the  circumstances  and  of  the 
immediate  facts,  he  is  guilty  of  manslaugh- 
ter In  the  first  degree  and  offered  no  defense 
whatever  to  a  charge  of  that  character. 

Other  errors  assigned  and  argued  in  the 
brief  are  based  upon  theoretical  propositions 
pertaining  to  the  law  of  murder.  The  Jury 
convicted  of  manslaughter  in  the  first  degree, 
and  only  errora  which  are  calculated  to  af- 
fect the  substantial  rights  of  the  plaintiff 
in  error  in  connection  with  the  crime  for 
which  he  was  convicted  will  be  considered. 
As  an  abstract  proposition,  some  of  the  criti- 
cisms of  the  Instruction  under  certain  cir- 
cumstances would  be  entitled  to  considera- 
tion if  the  conviction  had  been  for  morder 
Instead  of  manslaughter. 

Finding  no  substantial  error  in  the  rec- 
ord, tbe  Judgment  of  tbe  trial  court  Is  af< 
firmed. 
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BALDRIDGB  T.  STATfi.   (No.  A-2587.)  PACE  T.  STATE.    (No.  A-2050.) 

(Criminal  Court  of  Appeals  of  Oklahoma.     (Criminal  Court  <tf  Appeals  of  Oklahoma.  Jnlj 
July  2,  1017.)  7,  1917.) 


(Byllahvt  &v  tA9  Court. t 

CuuiNAL  Law  ^IIGO— Appeal— Qtestion 
OP  Fact. 

Where  there  ia  evidence  in  the  record  to 
support  the  verdict,  and  the  verdict  has  been 
approved  bj  the  trial  court,  this  court  will  not 
review  the  evidence  to  determine  its  weieht  or 

8u(Bciency. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
I^w.  Cent.  Dig.  {  3084.] 

Appeal  from  County  Ck>art,  Craig  County ; 
E.  M.  Probasco,  Jud^. 

Aisle  Baldridge  was  convicted  of  violating 
the  prohibitory  law,  and  be  appeals.  Af- 
firmed. 

Wm.  P.  Thompson,  of  Vinlta,  for  plaintiff 
in  error.  B.  McMillan.  Asst.  Atty.  Oen.,  for 
the  Stat& 

DOTLB,  P.  J.  The  plaintiff  Id  error  was 
convicted  In  the  county  court  of  Craig  coun- 
ty <m  an  information  charging  that  he  did 
have  possesfiton  of  seven  pints  of  alcohol 
with  the  unlawful  Intent  of  selling  the  same, 
and  was  sentenced  to  serve  a  term  of  30  dnys 
in  the  cM)UDty  Jail,  and  to  pay  a  fine  of  $50 
and  the  costs.  From  ^Is  Judgment  an  appeal 
was  properly  perfected.  We  have  carefully 
examined  the.  record,  and  our  conclusion  Is 
there  is  no  merit  in  the  assignments  of  error. 

Three  witnesses  for  the  state  testified  that 
they  went  to  the  rooming  bouse  conducted  by 
plaintiff  In  error,  and  there  fonnd  In  one  of 
the  rooms  about  100  empty  bottles  and  7 
pint  bottles  of  alcohol,  and  he  wu  In  the  room 
at  the  time. 

As  a  witness  In  his  own  behalf  the  defend- 
ant testified  that  bis  name  was  "Algle  Bald- 
win." His  explanaUim  abouC  the  alt-ohol  was 
as  follows:  . 

"I  was  standing  th^re  In  the  kitchen  that 
night,  and  a  fellow  came  in  the  door  and  Asked 
me  f6r  a  drink  of  water,  and  be  said,  'Can  I 
go  out  the  back  door?'  and  I  said.  'Ves;'  and 
lie  stepped  out  the  back  door  and  brought  this 
whisky  in.  1  asked  him,  'What  do  you  mean  7* 
and  he  Just  stood  there  and  looked  at  me.  I 
said,  'Ton  take  this  out.*  He  walked  right  out 
and  left  ft  there.  His  name  was  hynn  Wallnce." 
That  Wallace  was  rooming  there  at  the  time 

Where  there  is  evidence  In  the  record  to 
support  the  verdict,  and  the  same  has  been 
approved  by  the  trial  court,  this  court  will 
not  review  the  evidence  to  determine  Its 
weight  or  sufficiency;.  The  Jury  no  doubt 
in  (letemilning  the  truth  of  the  defendant's 
testimony  took  into  consideration  the  other 
criminating  cli-cum stances. 

Finding  no  error  In  the  record,  the  Judg- 
mesit  Is  aflBrmed.  Mandate  forthwith. 

ABMSTBONO  and  MATSON,  JJ.,  concur. 


(SyUabMa  by  th«  CourtJ 

1.  CannNAi.  Law  «=9ll44{%.  10>— AppbaZ/— 
Presuuftion  of  Reoitlabitt. 

In  the  absence  of  any  affirmative  showing 
to  the  contrary,  it  will  be  presumed  on  appeal 
that  ail  proceedings  in  the  lower  court  were  reg- 
ular, and  that  all  persons  appearing  in  the  rOle 
of  public  officers  were  duly  authorised  so  to  do 
as  provided  by  law. 

(Ed.  Note.— For  other  cases,  see  Grimtoal 
Law,  Cent.  Dig.  »  2737,  2741,  2748,  2758.  2901, 

3026.  30-28.]  - 

2.  BDBQLABT    «924    —    BOBOLABT    HI  THE 

NioimiME— Infobmation. 
An  information  which  charges  the  burglari- 
ous breakin|{  and  entry  of  a  dwelling  in  the 
nighttime  with  intent  to  commit  larceny  therein 
is  good  as  against  demurrer. 

[Kd.  Note.— For  otlier  cases,  see  Borglary, 
Cent.  Dig.  I  34.] 

8.  Cbiuinai.  Law  «=9ll69(2>— Afpkal— ST7r> 

nciENCY  or  Evidence. 
When  the  evidence  tends  reasonably  to  sup- 
port a  finding  of  the  jury,  a  judirment  of  guilty 
will  not  be  reversed,  by  this  court  on  the  ground 
that  the  same  Is  Contrary  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3075.] 

4.  Criminal  Law  «=>1028— Appeal— Aasioii- 

WENT  OP  EBBOR. 
An  assignment  of  error  based  upon  a  propo- 
sition not  property  preserved  in  the  trial  court 
and  not  supported  by  any  legal  Bbowlng  caon<A 
avail  on  appeal,  and  will  not  be  eiHiaUlered  bj 
this  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  2610,  2620.] 

Appeal  from  District  Court,  Washita 
County;  James  B.  Tolbert,  Judge. 

Frank  Pace  was  convicted  of  burglary,  an4 
he  appeals.  Affirmed. 

Smith,  Smith  &  Smltb,  of  Cordell,  for 
plaintiff  in  error.  B.  McMillan,  Asst.  Atty. 
Gen.,  for  the  State. 

ARMSTRONG,  J.  Frank  Pace  was  con- 
victed in  the  district  court  of  Washita  coun- 
ty on  a  charge  of  burglary,  and  bis  punish- 
ment fixed  at  Imprisonment  In  the  state  pen- 
itentiary for  a  period  of  two  years. 

The  Information  charges  Pace  and  two 
others  with  having  burglarized  the  residence 
of  M.  T.  Bonny  on  the  night  of  October  26, 
1009.  It  appears  that  the  plaintiff  in  error 
left  the  country  Immediately  after  the  of- 
fense was  committed  and  was  for  a  long  time 
a  fugitive  from  Justice;  that  be  was  arrest- 
ed at  Amarillo,  Tex.,  and  escaped  from  the 
officers,  but  was  later  captured  and  return- 
ed to  Oklahoma  for  trial.  M.  T.  Bonoy  and 
his  family  live  on  a  farm  at>out  18  miles 
west  of  Cordell,  In  Washita  county,  Okl. 
On  the  night  of  October  26,  lOOO,  Bouny  and 
bis  family  went  to  prayer  meeting  at  the 
neighborhood  church  and  on  return  discover- 
ed that  the  house  had  been  entered  and  ran- 
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sacked.  Screena  were  cut  from  the  windows 
and  the  glass  broken  out  The  glaaa  was 
also  broken  from  the  doors.  The  dresser 
drawers,  wherein  Bonny  kept  his  valuable 
papers,  bn'd  been  plundered  and  a  number  of 
Important  documents  carried  away.  A  bed 
had  been  ripped  open  with  a  sharp  instru- 
ment, and  the  contents  piled  up  on  the  floor, 
and.  as  stated  by  one  of  the  witnesses,  every- 
thing was  "topsy  turvy."  A  small  amount 
of  money  was  taken  from  a  clock  on  the 
mantel.  Every  apparent  place  for  the  con- 
cealment of  money  or  valuables  was  search- 
ed. Bouny  bad  sold  several  bales  of  cotton 
for  which  he  bad  received  some  $000  or 
$700  In  cash.  The  burglars  were  evidently 
searching  for  this  raooey,  and  were  defeated 
in  the  eCTort  to  steal  the  same  because  he 
ha'd  secreted  U  on  bis  person  Instead  of  In 
his  liome.  Certain  household  articles  were 
carried  a^'ay*  but  most  of  them  were  re- 
covered. 

Frank  Pace,  John  Praltt.  and  Buck  Sprad- 
lln  were  seen  in  the  neighborhood  driving  a 
team  to  nn  open  buggy.  Buggy  tracks  and 
mnle  tracks  answering  the  description  of 
those  driven  by  these  parties  were  found  at 
the  Bonny  place.  Three  or  four  different 
witnesses  saw  these  parties  driving  along 
the  highway.  They  seem  to  haveengnged  In 
a  general  disturbance  of  the  neighborhood, 
having  stoppe'd  at  two  or  three  places  in  the 
community  and  disoharged  firearms,  and 
were  Bred  on  by  one  or  two  men  in  the  neigh- 
borhood. These  and  many  other  circum- 
stances conclusively  point  to  the  guilt  of  Pnce 
and  his  associates.  The  defendant  did  not 
testify  In  bis  own  behalf,  and  offered  no  wit- 
nesses or  proof  of  any  kind  In  his  defense. 

The  preliminary  complaint  was  filed  be- 
fore one  Coker,  Justice  of  the  pence,  iu  No- 
vember, 1911.  and  approved  by  R.  Brett,  spe- 
cial county  attorney.  An  amended  coraplnlnt 
was  filed  on  the  3d  day  of  February,  1012, 
charging  Pace  with  the  crime  and  setting 
forth  the  fact  that  be  had  been  a  fugitive 
from  justice  for  more  than  a  year  since  Oc- 
tober 26,  1909,  and  was  at  the  time  a  fugi- 
tive from  Justice.  A  preliminary  trial  was 
held  on  the  3d  day  of  February,  1912,  and 
Pace  was  bound  over  to  await  the  action  of 
the  district  court.  Before  the  information 
was  filed  In  the  district  court,  the  complaint 
lodge'd  with  the  Justice  of  the  peace  was 
lost  and  a  copy  was  Sled  with  the  clerk  and 
certified  to  by  the  justice  of  the  peace  as 
being  the  complaint  upon  which  the  hearing 
was  had  and  the  order  made  holding  Pace 
to  the  district  court  for  trial. 

[1]  It  Is  urged  on  behalf  of  plaintiff  in  er- 
roi:  that  there  was  no  valid  complaint  filed, 
and  that  R.  Brett  was  not  legally  appointed 
special  county  attorney  to  act  in  the  premls* 
es.  A  motion  to  quash  the  information  on 
this  ground,  among  others,  was  filcU  and 
overruled  hy  the  trial  court.  A  demurrer 
was  filed  to  the  tnformaUon,  which  was  also 


ovarmled  by  tiie  trial  eoiut.  lliere  Is  noth- 
ing in  the  record  to  indicate  that  R.  Brett 
was  acting  without  authority  and  proper  ap- 
pointment from  the  district  court  of  Wash- 
ita county.  At  the  bearing  on  the  motion  to 
set  asitfe  the  infonnatim,  no  proof  upon 
this  point  Is  disclosed  In  our  s«irch  of  the 
record,  and  no  reference  Is  made  to  any  in 
the  brM  of  coansel.  In  the  absence  of  any 
showing  to  the  contrary,  it  will  be  presumed 
on  appeal  that  all  proceedings  in  the  lower 
court  were  regular,  anid  all  persims  appear- 
ing as  public  officers  were  duly  authorized 
so  to  do  as  provided  by  law.  Besides,  the 
lawful  county  attorney  filed  the  Inforpia- 
tion  In  the  district  court,  thereby  adopt- 
ing and  approving  the  proceedings  thereto- 
fore had. 

[21  The  charging  part  of  the  information 
Is  as  follows : 

"Did  then  and  there  unlawfully,  willAilly  and 
felonfously  In  the  oigbttlnie  break  and  enter  into 
a  certain  buildlne  and  stmcture,  to  wit,  the 
residence  and  dwelling  of  M.  T.  Boon;  in  which 
there  wns  no  human  being  at  said  time  of  break- 
ing; the  said  building  bdug  then  and  there  the 
property  of  and  under  the  eootro)  of  the  said 
M.  T.  Bonny,  and  tliere  being  then  and  there 
property  kept  in  said  building,  to  wit,  household 
f:oo<Ia,  money  ami  other  electa,  a  more  particu- 
lar desrriptioD  of  which  is  to  the  county  attor- 
ney unknown,  the  said  property  being  then  and 
tltere  the  property  of  the  said  M.  T.  Bonny. 
The  said  Frank  Pace,  Buck  Spradlin,  and  John 
Pruitt  did  then  and  there,  with  felonious  intent 
to  steal,  take  aud  carry  away  by  fraud  and 
stealth  said  property  so  kept  in  said  building, 
break  into  and  enter  said  building  in  the  night- 
time cs  aforesaid,  the  manner  of  said  breaking 
being  by  tbe  county  attorney  unknown,  with  fe- 
lonious intent  to  then  and  there  take,  steal  and 
carry  away  said  property  as  aforesaid,  and  to 
deprive  tbe  said  M.  T.  Bonny  of  same  and  the 
\alue  thereof,  without  the  consent  of  the  said 
M.  T.  Boony,  and  to  convert  tbe  same  to  the  use 
and  benefit  of  them,  tbe  said  Frank  Pace,  Buck 
SpradUn,  and  John  Pruitt,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  provided, 
and  against  the  dignity  of  said  state.  That  the 
said  Frank  Pace  bus  been  a  fugitive  from  justice 
and  absent  from  the  state  of  Oklahoma  for  more 
than  one  year  since  the  26th  day  of  October." 

A  demurrer  was  filed  to  this  informaUon, 
and  is  as  follows : 

*'Comes  now  the  defendant  above  named  and 
dem>>rs  to  the  information  filed  herein  for  tbe 
reason  that  the  said  information  does  not  -con- 
tain facts  which  coustitute  an  offense  agsinst  the 
laws  of  the  state  of  CMOaboma." 

Tbe  demurrer  was  overruled  by  tbe  trial 
court  In  our  Jtfdgtnent,  this  information 
snflSciently  charges  the  bu^larions  breaking 
and  entry  of  the  building  with  the  felonious 
intent  to  commit  hirceny  tberetn.  It  there- 
fore follows  that  the  demurrer  was  pn^rly 
overruled. 

[8,4]  Cotmsel  next  contend  that  the  ver- 
dict of  tbe  Jury  is  contrary  to  the  evidence, 
and  that  the  Jurors  based  the  verdict  on  tbe 
fact  that  the  plaintiff  in  error  &iled  to  tes- 
tify in  his  own  behalf.  These  assignments 
are  wholly  without  merit  The  Jury  oude  no 
mistake.  The  question  of  whether  or  not 
the  Jury  discussed  the  fact  that  tlie  plain- 
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tiff  In  error  foiled,  to  testify  In  bla  own  be- 
Iinlf  Is  not  raised  hf  any  legal  showing. 

A  careful  ezamlnatlcm  of  the  record  dls- 
cloBes  no  prejudidat  error.  The  Judgment  of 
the  trial  court  la  therefore  In  all  things  af- 
firmed. 


m  Okl.  Cr.  Sl») 

MUNSON  t.  STATE.   (Na  2471.) 

(Criminal  Court  of  Appeals  of  Oklabooia.  July 
2.  1017.) 

(B^Udbut  by  the  Court.) 

1.  Cbiuikai,  Law  ^1114(1)— Tbux  Ebbobs 
—Record. 

Allejred  errors  occurring  during  the  trial 
must  appear  from,  and  be  supported  by,  the 
record  as  certified  by  the  trial  juttee. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  «  291^] 

2.  Criminal  Law  «=>1114(1)—AppeaI/— Trial 

EbRORS— IlECOBD. 

Where  the  record  does  not  support  such  al- 
leged errors,  this  coort  is  without  authority  to 
decide  questions  of  law  involved, 

[EM.  Note, — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2918.] 

3   BUBOLABT  «=»47— SUFnCENCT  OF  TKBDICT 

—Judgment. 
The  information  diarged  "burglary  in  the 
first  degree."  The  jury  returned  the  following 
verdict:  "We,  the  jury,  impaneled  and  sworn 
to  try  the  issues  in  the  above-entitled  cause,  do 
upon  our  oaths  find  the  defendant,  Roy  Munson, 
guilty  as  charged  in  the  information  and  asaess 
bis  punishment  at  the  minimum  of  seven  yeara 
in  the  state's  prison."  Held,  said  verdict  is 
sufficiently  definite  and  certain  to  authorize  the 
trial  court  to  pronounce  a  judgmeot  of  convic- 
tion of  burglary  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Burglaiy, 
Cent  Dig.  1 121.] 

4.  Cbiminal  Law  «=»786(2)— Inbthuctions— 
Cbedibilitt  of  Witnesses. 

The  general  instruction  on  the  credibility 
of  witnessea  la  a  sufficient  rule  for  the  guidance 
of  the  jury.  Trial  courts  should  adhere  to  such 
an  instruction  to  the  exclusion  of  any  that  may 
direct  the  attention  of  the  jury  to  any  particular 
witness  in  the  case,  although  the  rule  laid  down 
be  the  same  as  that  applicable  to  all  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1896.  1960,  1984.] 

5.  Criminal  Law  $=>823(14)— Inbtbdction— 
Wbiqht  or  Defendant's  Testimony. 

Where  the  court  in  a  separate  instruction 
specifically  told  the  jury  that  it  had  "no  right  to 
disregard  the  testimony  of  the  defendant  from 
mere  caprice  or  on  the  ground  alone  that  he  is 
the  defendant  and  is  interested  in  the  event  of 
the  suit,  or  that  be  stands  charged  with  crime, 
•  •  •  but  that  his  evidence  should  be  weighed 
and  measured  in  the  same  manner  as  the  testi' 
mony  of  other  witnesses  in  the  cnsc,"  and  in  a 
subsequent  instruction  the  court  lays  down  the 
general  rule  by  which  the  jury  may  be  guided  in 
determining  the  credibility  of  witnesses  and  the 
weight  to  be  given  their  testimony,  held,  that 
said  separate  instruction  did  not  amount  to  an 
adverse  or  prejudicial  comment  upon  the  defend- 
ant's interest  in  the  result  of  the  action,  nor 
was  it  a  comment  by  the  court  on  the  weight  to 
be  given  defendant  s  testimony.  The  instruc- 
tions considered  together  placed  tbe  defendant 
upon  the  same  plane  with  the  other  wituesaes. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sf  1992-1994,  315a] 


6.  Retebsial  of  Conviction— Express  Statc- 
TORY  Provision. 
This  court  is  not  allowed  to  reverse  a  judg- 
ment of  conviction  on  account  of  the  misdirec- 
tion of  tbe  jury  unless  after  an  examination  of 
the  entire  record  it  clearly  appears  tliat  there 
has  been  a  miscarriage  of  justice,  or  that  the 
defendant  has  been  deprived  of  some  constitu- 
tional or  statutory  right  Section  600S,  Revised 
Laws  1910. 

Error  from  District  Court  Woodward 
County ;  James  B.  Cullison.  Judge. 

Roy  Munson  was  convicted  of  the  crime  of 
burglary,  and  he  brings  error.  Judgment 
afitrmed. 

W.  A.  BrlKS,  of  Woodward,  for  plaintiff 
In  error.  S.  P.  Freeltug,  Atty.  tien..  and  R. 
MdOillan,  Asst  Atty.  Gen.,  for  the  State. 


MATSON,  J,  In  view  of  the  fact  that 
certain  alleged  errors  relied  upon  for  reversal 
of  this  Judgment  were  not  preserved  in  the 
trial  court  It  U  proper  lu  this  opinion  to 
state  that  counsel  who  represented  the  plain- 
tiff in  error  in  tills  court  did  not  represent 
blm  in  the  trial  court  It  Is  unnecessary  to 
discuss  the  sufilciency  of  the  evidence  to 
sustain  the  conviction.  While  the  evidence  Is 
coufiictlog  the  testimony  of  the  prosecuting 
witness,  Elsie  Derr,  Is  sufflclent  to  make  out 
the  crime  of  burglary  in  the  first  degree. 

[1,1]  The  first  alleged  error  relied  upon 
for  a  reversal  Is  that  the  prosecuting  at- 
torney made  certain  prejudicial  remarks  lu 
the  presence  and  hearing  of  the  Jury  at  the 
time  tbe  Jury  returned  an  Incomplete  and 
Insufficient  verdict.  It  appears  from  the  rec- 
ord that  tbe  Jury  first  returned  Into  court 
a  verdict  In  the  following  form: 

"We,  tbe  jury,  duly  impaneled  and  sworn  to 
try  the  issues  of  the  above-entitled  cause,  do  up- 
on our  oaths  find  the  defendant  Roy  Munsoo. 
guilty  as  charged  in  tbe  information  and  assess 
his  penalty  and  punishment  at  the  minimum." 

Which  verdict  was  signed  by  tbe  foreuan 
of  the  jury  and  handed  to  the  clerk  to  r««d. 
After  It  was  read  It  is  alleged  that  a  con- 
troversy arose  as  to  whether  the  verdict  was 
sufficient  In  form  at  which  time.  It  is  contend- 
ed by  counsel  for  plaintiff  in  error,  that  the 
prosecuting  attorney  made  the  renmrk  that 
he  supposed  the  Jury  intended  to  fix  the 
pimlshmrat  at  seven  years,  which  said  re- 
marks were  excepted  to  by  counsel  for  plain- 
tiff In  error.  However,  It  nowhere  appears 
from  the  record  that  any  such  remarks  were 
made  by  the  prosecuting  attorney;  the  entire 
record  on  this  subject  being  as  follows: 

"The  Court:  Gentlemen  of  the  jury,  the  court 
directs  you  to  return  to  your  jury  room  and  re- 
turn your  verdict  so  as  to  make  it  more  definite 
and  certain  as  to  time.  You  may  now  follow 
your  bailllf: 

"By  a  Juror:  May  I  ^>eak  a  word?  It  will 
not  take  us  over  ten  miuutes  to  fix  it  rlj^t  I 
think. 

"The  Court:  We  will  wait  until  yon  return, 
gentlemen ;  we  don't  care  to  have  any  discussion 

about  it." 


4s»For  atbar  oams  se«  muss  teplo  and  KSY-NUMBER  Id  all  Ke]r-Numb«red  DIsests  and  IndvxM 
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Therefore  It  U  apparent  that  If  the  prose- 
cuting attorney  made  any  such  remark  as 
alleged  no  record  of  the  same  was  preserved, 
and  this  court  Is  bound  by  the  record  as 
made  and  certified  to  by  the  trial  Judge.  It 
is  the  duty  of  the  plaintiff  in  error,  and  the 
burden  is  upon  him  to  clearly  show  that 
error  was  commiUed  during  the  trial.  Every 
presiunptlon  ia  In  favor  of  the  regularity 
of  the  proceedings  In  the  trial  court,  and  un- 
less prejudicial  error  Is  clearly  made  to  ap- 
pear, where  the  question  is  not  jurisdictional, 
this  court  Is  without  power  to  con^der  the 
some. 

[3]  It  Is  also  contended  that  the  verdict  as 
amended  is  not  sufficient  to  confer  jurisdic- 
tion upon  the  court  to  pronounce  Judgment 
in  this  case.   Said  verdict  reads  as  follows: 

"We,  the  jury,  impaneled  and  sworn  to  try  the 
issues  in  the  above-entitled  cause,  do  upon  our 
oaths  Bnda  the  defendant,  Boy  Munson,  guilty 
OS  diarged  in  the  information  and  asseu  bia 
punishment  at  the  minimum  of  seven  yean  In 
the  state's  prison." 

Which  verdict  was  properly  signed  by  the 
foreman  of  the  jury.  The  contention  la  here 
made  that  bnrglary  being  a  crime  divided  in- 
to degrees,  and  the  Jury  having  been  instruct- 
ed upon  first  and  second  degree  burglary,  the 
verdict  is  therefore  so  Indefinite  and  uncer- 
tain as  to  authorize  the  court  to  pronounce 
a  judgment  of  conviction  of  the  degree  of 
which  the  Jury  Intended  to  convict  This 
question  has  already  been  passed  upon  ad- 
versely to  the  contention  of  counsel  for  plain- 
tiff in  error  Id  the  case  of  Bowlegs  v.  State, 
•  0  OkL  Cr.  60,  180  Pac  824,  wberdn  It  was 
held: 

"The  provision  of  Procedure  Oriminal  (sec- 
tion 687l.  Comp.  Laws  1909  (section  5922,  Rev. 
Iaws).  that  'whenever  a  crime  is  distinguished 
into  degrees,  the  jury,  if  they  convict  the  de- 
fendant, mu8t  find  tbe  degree  of  the  crime  of 
which  he  is  guilty,'  must  I>e  copstrued  In  con- 
nection with  other  provisions;  i.  e.,  section  6873, 
authorizing  a  general  verdict  of  'guilty*  or  'not 
guilty,'  and  declaring  that  such  verdict  'imports 
a  conviction  or  acquittal  of  the  offense  charged, 
and  section  6878,  providing  that  the  court  may 
direct  informal  verdicts  to  be  reconsidered,  and 
'rendered  in  some  form  from  which  it  can  be 
clearly  understood  what  is  the  intent  of  the  ju- 
ry,' also  section  2028  of  tbe  Penal  Code,  pro- 
vidiog  that  the  jury  shall  'assess  and  declare  the 
punishment  in  their  verdict.'  " 

We  hold,  therefore,  that  it  Is  clearly  evi- 
dent from  the  verdict  returned  In  this  case 
that  It  was  the  tntenUon  of  the  Jury  to  find 
the  defendant  guilty  of  burglary  in  the  first 
degree,  and  that  the  court  did  not  err  In 
pronouncing  judgment  to  that  effect 

£4,  B]  It  is  also  contended  that  the  court 
erred  In  giving  the  following  instruction: 

"The  jury  are  instructed  that  under  the  laws 
of  this  state  a  person  accused  of  crime  has  a 
right  to  be  a  witness  in  his  own  behalf,  and  in 
this  case  tbe  defendant  having  been  a  witness 
and  having  testified  in  his  own  behalf,  the  jury 
have  no  right  to  disregard  his  testimony  from 
mere  caprice  or  on  tbe  ground  alone  that  he  is 
the  defendant  and  la  hitorested  in  the  event  of 
the  suit,  or  that  he  stands  chafed  with  crime ; 
but  you  are  instructed  that  his  testimony  ought 
to  be  received  and  cmsidered  by  the  jury  in  etm- 


nection  with  all  the  other  evidence  In  the  ease, 
and  should  be  weighed  and  measured  by  the  jury 
in  the  same  manner  as  the  testimony  of  other 
witnesses  In  the  case." 

It  la  (»ntended  that  this  Instraetion  Is 
erroneons  and  prejudicial  to  the  substantial 
rights  of  the  defencUint  In  that  It  singles 
out  the  def«idant  and  calls  the  jury's  atten- 
tion to  the  fact  that  he  Is  an  Interested  wit- 
ness In  the  case.  It  is  true  that  this  court 
hu  held  In  numeroos  cases  that  It  Is  errone- 
ous tor  the  court  to  call  the  jury's  attention 
to  the  fact  that  the  defendant  Is  an  interest- 
ed witness,  and  th^t  the  jury  may  consider 
such  f&ct  In  arriving  at  Its  verdict  The  In* 
structlons  condemned  by  this  court,  and  held 
to  he  prejudicially  erroneous,  were  much 
more  drastic  than  the  foregoing  instraetion 
given  in  this  case.  The  Instmctlons  con- 
demned were  those  in  which  the  court  eper 
dflcally  told  the  jury  that  It  was  Its  duty,  in 
arriving  at  the  verdict,  to  considw  the  fftct 
that  tbe  defendant  was  an  interested  witness 
In  tals  own  b^ialf.  l^e  Instmction  given  in 
this  case  was  a  precautlonaiy  one.  'the  jury 
being  specifically  told  that  it  bad  "no  ri^t 
to  disregard  his  testimony  from  mere  caprice 
or  on  tlie  ground  alone  that  be  la  tbe  defend- 
ant and  is  Interested  In  the  event  of  the  suit* 
or  that  he  stands  charged  with  crime, 
*  *  *  but  that  his  eridoice  should  be 
weighed  and  measured  in  tbe  same  manner 
as  the  testimony  of  otber  witnesses  in  tbe 
case."  While  this  instruction  perhaps  tend- 
ed to  single  the  defendant  out,  we  cannot  see 
wherein  Its  effect  was  to  prejudice  bis  tes- 
timony. It  was  intended  by  the  court  for  tals 
protection  to  place  him  on  the  same  footing 
with  tbe  otber  witnesses,  and  being  a  part  of 
tbe  law  of  the  case  the  jury  was  bound  so  to 
receive  it  By  such  instmction  the  jury  was 
cautioned  and  problMted  fnan  disr^rding 
the  testimony  of  the  defendant  from  mere 
caprice,  or  upon  the  ground  alone  that  he  was 
tbe  defradant  In  addltirai  tbe  jury  was  told 
that  It  should  consider  tbe  evidence  of  the  de- 
fendant In  tbe  same  manner  and  weigh  the 
same  as  It  would  that  of  ony  other  witness. 
Certainly  this  was  all  tbe  defendant  was  enti- 
tled to.  The  Jury  Is  entitled  to  consider  the 
Interest  that  any  witness  has  in  the  result  of 
the  trial,  and  when  the  defendant  Is  placed 
upon  the  same  plane  with  any  other  witness 
who  testifies  it  Is  unreasonable  to  say  that 
he  was  prejudiced  Just  because  the  jury  was 
told  of  that  fact  In  a  separate  Instructloa 

[61  This  court  is  not  allowed  to  reverse  a 
Judgment  of  conviction  on  account  of  the 
misdirection  of  the  Jury,  unless  after  an  ex- 
amination of  the  entire  record  It  clearly  ap^ 
peors  that  there  has  been  a  miscarriage  of 
Justice,  or  that  the  defendant  has  been  de- 
prived of  some  constitutional  or  statutory 
right   Section  6005.  Revised  Laws  1910. 

To  hold  that  the  foregoing  Instruction 
amounts  to  an  adverse  or  prejudicial  com* 
ment  upon  the  defendant's  Interest  In  tbe  re- 
sult of  tbe  action,  or  Is  a  commoit  by  the 
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coort  OD  the  we^tat  of  his  teBtlnxmr,  Is,  In 
our  opinion,  Illogical  and  nnreaBonable. 

Instructions  of  this  kind  should  not  be  giv- 
en unless  requested  by  defendant.  The  gsa- 
eral  instruction  on  the  credibility  of  witness* 
es  answers  every  purpose,  and  the  trial  courts 
should  adhere  to  such  an  instruction  to  the 
exclusion  of  any  that  may  direct  the  atten- 
tion of  the  Jury  to  the  testimony  of  any  par- 
ticular witness.  This  court,  however.  Is  only 
authorized  to  reverse  a  judgment  of  convic- 
tlon  on  account  of  a  misdirection  of  the 
jury  whwe  it  Is  dearly  evident  that,  by 
reason  of  the  giving  of  or  refusal  to  give 
Instructions,  the  defendant  has  been  prej* 
udlced  to  the  extent  that  there  has  been  a 
miscarriage  of  Justice,  or  that  he  has  been 
deprived  of  some  constitutlcmal  or  statutory 
right 

After  a  careful  consideration  of  the  entire 
record,  it  Is  our  opinion  that  the  Judgment 
should  be  afflrmed ;  and  It  is  so  ordered. 

DOYLE^  P.  J.,  and  ABMSTBONG,  J.,  con- 
cur. 

m  Or.  4U) 

In  re  W&YERHAEUSEB  LAND  CO.  * 
(Supreme  Court      Oregon.    Jutw  20,  1917.) 

1.  TAXATTOn  «=>403(7)  —  BXCSSSIVB  VAL0A- 
TlOa— E  VI DBHCB— SUFTICIEN  CT. 

Id  an  appeal  from  a  deci^on  of  the  board 
of  equalization  refusing  to  lower  a  tax  on  peti- 
tioner's timber  land,  held  under  evidence  that 
petitioner  failed  to  establleh  that  the  estimates 
upon  which  tlie  aasessment  was  based  were  in- 
correct or  that  the  land  was  aasessed  for  more 
than  Its  caab  value. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  881.] 

2.  Taxation  ^=>493(8)—AB8E88itENT— Review 

BT  COUBT. 
To  warrant  a  reduction  of  an  asBeasment 
upon  appeal  to  this  court  it  must  be  sbown  that 
the  means  adopted  by  tbe  assessor  were  wrong 
and  that  the  result  arrived  at  was  greater  thsD 
tbe  actual  cash  value  of  the  pr<H>erty  assessed, 
in  view  of  havts  1913,  p.  326,  i  8,  providing 
that  it  the  court  finds  that  the  assessment  was 
made  fairly  and  in  good  faith  at  actual  cash 
value,  the  assessment  shall  be  approved. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cwt  Dig.  I  882.] 

3.  Taxation  «=>446— Assessment— Review. 

The  valuation  placed  upon  property  by  tbe 
RBsessor  for  the  purpose  oi  taxation  is  prima 
facie  correct,  and  a  party  assailing  an  assess- 
ment as  excessive  must  make  It  appear  that  the 
assessment  does  not  represent  the  fair  value  of 
the  property. 

[Kd,  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  784-786.] 

D^rtmenfi  %  Appeal  from  Circuit 
Court,  Clackamas  County;  J.  U.  Campbell, 
Judge. 

Petition  by  the  Weyerhaeuser  Land  Com- 
pany to  the  Board  of  Equalization  of  Clacka- 
mas County  for  tbe  iseductlon  of  certain  as- 
sessments. Relief  was  denied,  and  petition- 
er appealed  to  the  circuit  court,  where  the 
assessments  were  lowered.  From  the  decree 
rendered,  tbe  county  appeals.  Reversed. 


REPOBTEB  GOc 

On  September  19.  1914,  the  Weyerhaeuser 
Land  Company  filed  with  the  board  of  equali- 
zation of  Clackamas  county.  Or.,  Its  petition 
for  the  reduction  of  the  assessment  of  certain 
lands  for  the  purpose  of  taxation.  It  Is 
speclflmlly  set  forth  therein.  In  substance: 
That  all  the  property  described  was  assessed 
at  more  than  its  true  cash  value  on  HartA 
1.1014.  That  the  assessment  was  based  on  a 
certain  cruise  and  estimate  of  the  timber 
on  said  lands  for  tbe  county  which  was  In- 
correct: 
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That  tbe  assesmnoit  should  be  60  per  cent 
of  the  cash  value  In  accordance  with  the 
taxation  of  other  timber  land  In  that  county 
and  with  tiie  uniform  system  adopted  by  the 
assessor.  TUe  assessment  was  made  upon 
the  following  basis,  to  wit:  One  dollar  pw 
acre  for  the  real  property  exdnslve  of  timber; 
50  cents  per  1,000  for  men^ntable  yellow 
flr,  red  flr,  spruce,  cedar,  lardi,  and  pine  tim- 
ber on  such  real  property ;  and  SO  cente  per 
1,000  for  the  merchantable  bemlodt  timber 
standing  upon  die  lands.  Tbe  assessment 
and  valnation'of  the  properties  was  made  all 
In  accordance  with  the  amount  thereof  idtovn 
by  a  pretended  cruise  and  report  Upon  a 
reductioD  being  denied  by  the  board  of  equall* 
zatlon  an  appeal  was  taken  by  tbe  Weyer- 
haeuser Land  Company  to  the  drcult  court 
where,  upon  a  hearing,  findings  of  fact  were 
made  and,  with  the  exception  of  two  parcels, 
the  value  of  the  laud  was  adjusted  as  prayed 
for  in  the  petition  as  follows: 


Doacrlptfon  of  Property. 

Valnatltm. 

9k. 

Tp. 

R. 

All  ot 

13 

5  S 

4  B 

flClTO-OO 

All  of 

14 

6  S 

4  B 

13777.00 

EM.  S  E% 

S 

20 

5  S 

4  B 

176S0.00 

All  of 

24 

5  S 

4  E 

All  of 

20 

«  S 

4  B 

16S34.0ft 

N  % 

26 

6  S 

4  B 

K4!8.00 

All  of 

28 

6  8 

4  B 

16930.00 

Lots  1.  2. 
3,   4,  and 

n 

•  S 

4  B 

U2E5.W 

ttspFor  etlin-  emus  ■••  sans  toplo  and  KEY-NUUBBR  la  all  Key-NnmlMrsd  Dlswts  and  Zndsxts 
*Ralie«rlnt  denied  September  19,  191T. 
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From  a  decree  rendered  accordingly,  tbe 
couDty  appeals,  assigning  error  In  so  rednc- 
Ing  tbe  assessment. 

On  November  23,  1912,  the  county  court  of 
Clackamas  county  made  a  contract  with  M. 
G.  Nease  to  make  a  careful  cruise  and  estl< 
mate  ot  tbe  timber  lands  of  tbat  county. 
A  bond  for  tbe  faltbful  performance  of 
Buch  duty  was  required  and  given.  Tbere- 
after  experienced  timber  cruisers  employed 
by  him  cruised  tbe  limber  on  such  lands,  in- 
cluding the  property  In  controversy.   With  a 
view  to  contesting  the  assessment,  the  Weyer- 
haeuser Land  Company  engaged  expert  crnls- 
«rs  and  bad  tbe  timber  on  tbe  lands  estimat- 
ed.  These  men  were  wttnessea  In  the  case 
and  supported  tbelr  respective  anises  by 
tbelr  sworn  evidence^   Other  witnesses  also 

xestioeQ  111  luc  case,     x ue  i^ruioers  xur  tut, 
county  qualified  as  witnesses  and  testified 
as  to  tbe  merchantable  timtter  on  the  lands 
In  accordance  with  tbe  following  table: 
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Tbe  different  cruisers  made  notes  of  the 
kind  and  character  of  the  timber,  whether 
thrifty,  sound,  or  defective,  and  an  e.^am]na- 
tlon  of  the  logging  conditions.    They  also 
made  a  map  of  tbe  different  tracts  showing 
to  a  certain  extent  the  topography  of  the 
country,  tbe  dltferent  elevations,  the  streams, 
etc.,  and  the  location  of  areas  where  the 
timber  was  burned  off  or  for  any  reason  was 
lacking  thereon. 

Gilbert  L.  Hedges,  of  Oregon  City  (Wilbur, 
Spencer  A  Beckett,  of  Portland,  m  the  brle0> 
for  appellant    E.  V.  Llttlefield  and  G.  L. 
Starr,  both  of  PorUand  (Llttlefield  &  Ma- 
guire,  of  Portland,  on  the  brief),  for  re- 
qrandent 

BEAN,  J.   (after  stathig  the  facts  as 
above).    It  appears  from  the  evidence  that 
the  assessor,  who  bad  had  four  or  five  years* 
experience  In  office,  after  obtaining  the*  best 
Information  that  he  could,  fixed  the  value  of 
tbe  timber  on  tbe  lands  Involved  at  50  cents 
per  1,000  for  merchantable  timber,  except 
hemlock,  which  be  valued  at  SO  cents.  Some 
timber  In  that  locality  closer  In  to  market 
be  placed  at  a  greater  value.  Ula  good  faith 
In  the  matter  Is  not  questioned  by  the  tax- 
pay^  While  there  Is  little  cont^tion  here 
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The  gist  of  the  testimony  of  the  witnesses 
(or  the  company,  who  quallQed  as  expert  cruis- 
ers, as  to  the  merchantable  timber  upon  tbe 
premises,  Is  flliown  by  the  foUowlng  tabula- 
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as  to  the  value  ot  the  timber  per  1,000,  there 
was  considerable  evidence  introduced  on  be- 
half of  the  property  owner  to  the  effect  that 
In  the  opinion  of  its  experts  the  timber  had' 
no  actual,  but  only  a  chance  or  speculative, 
value  on  account  of  its  location.  With  this 
claim  we  are  unable  to  agree. 

The  following  shows  the  trend  of  the  evi- 
dence as  to  value:  For  the  petitioner  evi- 
dence was  adduced  in  effect  as  follows:  Mr. 
W.  L.  Smith  testified  that  It  was  a  very 
cheap  stumpage  and  would  have  to  be  held 
for  a  long  time;  that  he  would  not  want  to 
say  it  was  worth  50  cents  per  1,000.  George 
Williams'  testimony  is  in  substance  that  the 
timber  and  ground  were  rough.  The  opinion 
of  J.  A.  Hamilton  was  shown  by  his  saying 
that  he  "would  not  recommend  any  man  to 
purchase  that  amount  of  timber  regardless  of 
price,"  because  the  country  was  rough  and 
bard  to  log;  that  in  section  20  the  cost  of 
logging  would  more  than  overbalance  the 
value  of  the  timber;  that  as  to  sections  20 
and  26  the  sum  of  $9,400  each  was  more  than 
they  were  worth ;  that  the  latter  section  In 
his  opinion  had  no  present  market  value; 
that  no  timber  on  the  Molalla  river  (In  the 
vicinity  of  which  the  timber  In  question  is 
located)  faau  any  commercial  value  at  the  time 
he  looked  at  it;  that  he  "would  not  recom- 
mend to  any  man  to  put  a  two-bit  piece  In  that 
country  in  any  section  that  I  cruised."  Alex 
McDonald  stated  that  to  transport  the  timber 
probably  20  miles  of  railroad  would  have 
to  be  built  from  Molalla:  that  "the  first  9 
miles  Is  right  through  the  valley  and  very 
easy  to  build" ;  that  up  the  river  It  was 
rodcy,  and  there  waa  a  1,200-foot  grade  to 
overcome;  that  $12  or  ^4  an  acre  was 
pnongh  for  the  land.  Other  witnesses  testi- 
fied to  the  same  purport  We  note  this  evi- 
dence for  the  pnrpose  of  demonstratinE  that 
there  was  a  tendency  to  cry  down  the  worth 
of  the  timber.  TUs  is  only  natural,  as  It 
is  to  be  expected  that  a  property  owner  will 
endeavor  to  have  his  property  assessed  as 
low  as  possible.  We  believe  frau  this  that 
agoits  of  the  owner  who  were  woricins  for 
the  purpose  of  assailing  the  assessment 
would  naturally  be  inclined  in  the  selection 
of  mertdiantable  timber  and  in  estimating  the 
amount  thereof  to  minimize  the  same. 

On  the  other  hand,  on  behalf  of  the  county 
the  following  is  an  example  of  the  testimony: 
Mr.  M.  P.  McCowan,  a  cruiser,  testifying  in 
regard  to  the  timber  on  section  12,  stated 
that  It  was  of  a  good  quality,  worth  $1  per 
thousand,  and  some  of  it  was  old  but  not 
very  defective.  In  regard  to  section  14,  the 
witness  said:  That  the  elevation  was  high; 
that  "the  fir  is  not  very  good.  The  lower 
part,  on  the  creeks,  Is  better.  But  the  larch 
Is  of  a  good  quality."  That  the  logging  con- 
ditions were  "not  as  good  as  they  were  on 
12.  but  not  bad.  That  it  was  a  downhill  pull 
,to  dear  creek,  and  a  good  grade.  That  the 
timber  was  worth  $1  per  1,000;  that  as  to 


sectlOTi  25  the  hemlock  and  spruce  were 
worth  $1  per  1,000  and  the  fir  $2.  That  the 
logging  was  good  for  hauling  the  timber  to 
Canyon  creek. 

It  Is  shown  that  the  county  cruisers,  with 
the  exception  of  Mr.  Hart,  who  went  through 
a  40-acre  tract  twice,  cruised  the  timber  by 
what  is  termed  the  "square  method,"  going 
through  ooce  and  measuring  and  counting 
the  trees  on  S  acres  of  the  40.  The  cruisers 
for  the  company  made  a  "four-time  cruise" 
going  through  a  40  four  times  thus  dividing 
it  Into  10-acre  strips.  Much  stress  is  laid 
upon  this  method  by  petitioner  as  being  more 
accurate.  It  Is  explained  on  t>ehalf  of  the 
county  that  a  four-time  cruise  Is  better  If 
there  Is  a  great  distinction  in  the  different 
kinds  of  timber,  but  that  It  is  no  better  if 
the  timber  is  even. 

[11  From  a  careful  study  of  all  the  evl- 
dmce  and  the  above  tables.  It  does  not  ap- 
pear that  the  difference  In  the  manner  of 
cruising  would  account  for,  or  cause,  the 
radical  variation  in  the  amount  of  timber 
cruised  as  between  the  cruisers  for  the  coun- 
ty and  those  for  the  company;  nor  la  it 
shown  that  the  estimates  upon  which  tlie  as- 
sessmeot  was  based  were  Incorrect  or  that 
the  value  of  the  land,  of  wliidi  the  timber 
was  an  Important  Ingredient  or  factor  in  fix- 
ing Its  value,  was  more  than  the  actual  cash 
value  or  more  than  a  fair  valuation  for  the 
assessment  as  made  In  that  coon^.  The 
petltlMier  undertook  to  prove  that  the  rat- 
ing of  the  lElnds  of  timber  mentioned  at 
50  and  30  cents  per  1,000  was  too  great.  In 
this  it  failed.  It  was  Incumbent  upon  it  to 
show  that  the  amount  of  timber  which  was 
the  basis  of  a  lai^  part  of  the  assessed 
value  as  shown  by  the  cruise  made  on  behalf 
of  the  county  was  too  large.  This  It  en- 
deavored to  do,  but  in  this  it  also  fblled. 

1 2]  It  is  not  enough  to  show  that  some  meth- 
od other  than  that  adopted  by  the  assessor  In 
making  the  assessment  would  be  better.  In 
such  case,  it  must  be  shown  that  the  means 
adopted  by  that  official,  are  wrong,  and  that 
the  result  arrived  at  Is  greater  than  the  actu- 
al cash  value  of  the  property  assessed. 
Leaving  out  of  the  question  the  burden  of 
proof  as  to  the  value  of  the  property,  we  be- 
lieve from  the  evidence  that  the  county's 
cruise  Is  a  fairly  accurate  estimate  consci- 
entiously made  by  competent  men,  who  testi- 
fied In  support  thereof,  thereby  authenticat- 
ing the  count;  and  that  it  was  fairly  and  Ju- 
dicially adopted  by  the  assessor  who  placed 
a  conservative  value  thereon  which,  added 
to  the  small  sum  of  $1  per  aero  for  the  land, 
constituted  a  valid  assessment  whldi  has  not 
been  successfully  assailed  by  the  taxpayer. 
We  are  wholly  governed  by  the  evidence  In 
this  matter.  To  a  large  extent  an  assessment 
depend  upon  one's  judgment  If  the  method 
by  which  the  assessor  arrived  at  the  value  of 
the  property  was  correct  and  the  assessment 
was  in  good  faith  fairly  made,  we  are  not 
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permitted,  under  the  statnte  as  we  read  It, 
to  pit  our  Jadgment  as  to  the  value  against 
that  of  the  assessor,  although  other  men  ot 
equal  ability  and  fairness  might  differ  in 
estimating  the  value  of  the  property.  In- 
jecting another  estimate  Into  the  eon^dera- 
tlon  of  the  case  would  Inevitably  change  the 
method  or  system  and  tend  to  destroy  the 
approximate  uniformity.  The  assessor  acts 
Judicially,  yet  his  finding  as  to  the  velnatlon 
is  much  the  same  as  the  verdict  of  the  Jury 
upon  a  question  of  tact. 

As  to  the  law,  the  important  question  In- 
volved i»  largely  governed  by  diapter  184, 
Laws  191S,  p.  825,  section  8  of  which  In  part 
directs  thus  upon  an  appeal  from  the  actitm 
of  the  board  of  equalization: 

"If,  upon  hearing,  the  court  finds  the  amount 
fit  which  the  property  was  finally  assesRed  by 
the  board  of  equalization  is  its  actual  full  cash 
value,  and  the  assessment  was  made  fairly  and 
in  good  faith,  it  shall  approve  such  assessment; 
but  if  it  finds  that  the  assessment  was  made  at 
n  jrreater  or  less  sum  than  the  actual  full  cash 
volue  of  the  property,  or  if  the  same  was  not 
fairly  or  in  good  faith  made,  it  shall  net  aside 
such  assessment  and  determine  such  value," 

[t]  It  appears  to  be  a  firmly  established 
rule  that  the  valuation  placed  upon  property 
by  the  assessor  for  the  purpose  of  taxation 
Is  prima  fade  correct,  and  a  party  assailing 
such  an  assessment  as  excessive  must  make 
it  clearly  appear  that  the  assessment  does 
not  represent  the  fair  value  of  the  property 
assessed.  Steel  v.  Fell,  29  Or.  272,  45  Pac. 
794;  Or^on  Coal  Co.  v.  Coca  County,  30  Or. 
308,  310,  47  Pac.  851 ;  So.  Oregon  Co.  v.  Coos 
Co.,  39  Or.  185,  64  Pac.  646;  Elmore  Packing 
Co.  V.  'mifimook  Coimt.v.  55  Or.  21N.  222,  105 
Pac,  898;  No.  Pac.  Ry.  Co.  v.  Clatsop  Co.,  74 
Or.  250.  256,  145  Pac.  271 ;  People  v.  Daven- 
port, 91  N.  T.  681 ;  37  Cyc.  1069,  1104,  et  seq. 

Some  clerical  errors  are  mentioned  by  the 
assessor  in  his  evidence  which  should  be  cor- 
rected. It  follows  that  the  judgment  of  the 
trial  court  must  be  reversed,  and  the  asses»- 
meut  as  made  by  the  assessor  of  Clackamas 
county,  after  correcting  the  errors  named, 
and  as  equalized  by  the  board  of  equaliza- 
tion of  that  county,  Is  approved. 

MOORE).  BURNETT,  and  McCAUANT. 
JJ.,  concur. 

(H  Or.  8>7) 

SHANB  V.  GORDON, 
(Supreme  Court  of  Oregon,  June  26,  1917.) 

MORTOAOES  0=>319(3)— AOBESHEnT  TO  SUB- 

urarDEa  Mobtoaqb  and  Noik— Sufvicierct 

or  KVIDBNCB, 

In  suit  to  cancel  a  note  and  mortgage,  evi- 
dence heU  sufficient  to  sustain  finding  that  de- 
fendant agreed  to  surrender  the  note  and  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.      863.  875,  913.  1366.] 

Department  1.   Appeal  from  Circuit  Court, 
Washington  County ;  Geo.  R  Bagley,  Judge. 
Suit  by  J.  C.  Shane  against  J.  D.  Gordon. 
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Fnun  a  decree  for  plalnttfE,  defendant  ap- 
peals.  Decree  affirmed. 

This  la  a  suit  to  cancel  a  note  and  mort- 
gage. J.  D.  Gordon  owned  16  acres  of  land 
In  YamhlU  county ;  and  on  May  20.  1912,  he 
agreed  in  writing  to  sell  the  premises  to 
John  O.  Shane,  F.  A.  Shane,  and  M.  Z. 
Shane  for  $5,028,  The  contract  recites  that 
$1,000  was  paid  at  the  time  of  the  execution 
of  the  writing,  and  that  the  remainder  of  the 
purchase  price  was  payable  on  or  b^ore  3 
years  after  May  20.  1912.  with  interest  at 
the  rate  of  6  per  cent,  per  annum.  No  cash 
was  paid  to  Gordon,  but  on  the  day  of  the  ex- 
ecution of  the  contract  John  G.  Shane  and 
Johanna  O.  Shane  gave  their  note  for  $1,000, 
payable  on  or  before  3  years  after  date,  with 
Interest  at  6  per  cent  per  annum,  to  the  or- 
der of  J.'  D.  Gordon.  The  note  was  secured 
by  a  mortgage  executed  by  Johanna  C  Shane 
oa  79  acres  of  land  owned  by  ber  In  Wash- 
ington county.  Johanna  C  Shane  was  not 
interested  In  the  Tamhlll  county  land,  and 
she  only  signed  the  note  and  gave  the  mort- 
gage to  accommodate  ber  brother  John  G. 
Shane  and  her  sisters  F.  A.  Shane  and  M. 
Z.  Shane,  John  G,  Shane  and  M.  Z.  Shane 
took  possession  of  the  Tamhlll  county  land 
soon  after  May  20,  1912,  and  resided  there 
until  about  June  l,  1914,  when  they  vacated 
the  premises.  The  .Shanes  paid  all  the  inter- 
est due  on  May  20,  1913,  amounting  to  $301.- 
68,  and  on  May  20, 1914,  Interest  on  the  note, 
amounting  to  $60  was  paid,  but  no  other 
payments  were  made,  Gordon  entered  into 
possession  of  the  property  Immediately  after 
it  was  vacated  by  the  Shanes.  Within  60 
days  from  June  1,  1914.  Gordon  exchanged 
the  16  acres  In  Tamhlll  county  for  land  In 
tane  county.  Gordon  says  that  the  Lane 
county  land  was  valued  at  $7,500,  but  It  was 
Incumbered  with  a  $2,500  mortgage;  and, 
therefore,  If  the  valuation  placed  upon  the 
Lane  county  land  is  taken  as  the  standard, 
the  Tamhlll  county  property  was  worth  $5,- 
000  In  1914,  as  well  as  In  1912,  when  the 
Shanes  contracted  to  purchase.  The  plaintiff 
claims  that  her  brother  and  sisters  vacated 
the  property  and  relinquished  all  their  rights 
to  It  with  an  agreement  on  the  part  of  Gor- 
don that  he  would  surrender  the  note  and 
mortgage  whenever  be  sold  or  disposed  of 
the  property.  The  defendant  denies  that  he 
agreed  to  surrender  the  note  and  mortgage. 
Gordon  refused  to  cancel  the  note  and  mort- 
gage, and  the  plaintiff  then  commenced  this 
suit  The  trial  court  decreed  the  cancella- 
tion of  the  note  and  mortgage,  and  the  de- 
fendant appealed. 

E.  C.  Brooau^,  of  Portland  (Bronaugh  & 
Bronaugh,  of  Portland,  on  the  brief),  fur  ap- 
pellant Wm.  G.  Hare,  ot  Hlllaboro,  for  re- 
spondent 

HARRIS.  J.  (after  stating  the  facts  as 
above).    The  only  question  Involved  In  this 
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suit  l8  wbettiM-  Gordon  agreed  to  surrender 
tbe  note  and  mortgage.  The  evidence  for  the 
defendant  contradicts  the  evidence  for  the 
plaintifT,  and  It  Is  impossible  to  harmonize 
the  version  of  one  party  with  that  of  the 
other.  If  the  occurrences  were  as  narrated 
by  John  G.  Shane  and  one  of  his  sisters,  the 
conclusion  is  Inevitable  that  Gordon  agreed 
to  surrender  the  note  and  mortgage ;  but,  on 
the  other  hand,  the  plaintiff  must  fail  If  John 
Q.  Shane  did  no  more  than  merely  to  tell 
Gordon  that: 

"Be  had  just  been  to  the  doctor,  and  the  doc- 
tor advised  him  be  would  have  to  give  up,  and 
be  was  not  able  to  Carta  any  more,  and  be  would 
have  to  give  up,  and  be  said  consequently  be 
wonid  have  to  give  up  the  {dace;  he  couldn't 
work  it" 

John  O.  Sbane  was  In  Gordon's  office  on 
the  morning  of  May  20,  1914.  Gordon  says 
that  John  G.  Sbane  was  In  tbe  office  twice 
that  morning,  and  be  is  corroborated  by  a 
witness  who  was  present  on  twth  occasions. 
Gordon  says  that  John  G.  Sbane  did  not  visit 
bis  office  again  that  day,  while  Shane  says 
that  be  met  Gordon  In  his  office  that  evening, 
about  7:30  o'clock,  and  at  that  time  they 
agreed  ttxat  the  Shanes  would  surrender  the 
property,  and  that  Gordon  would  surrender 
tbe  note  and  mortgage.  If  the  agreement 
was  made  at  all  it  was  made  In  tbe  evening 
when  no  persons  were  present  in  the  office 
except  Gordon  and  John  G.  Shane  and  while 
a  sister  of  the  latter  was  outside  sitting  in  a 
buggy-'  The  version  of  one  party  cannot  be 
liannonlzed  with  tbe  other.  The  trial  judge 
had  tbe  advantage  of  seeing  and  hearing  the 
witnesses,  and  be  concluded  that  the  pre- 
ponderance of  the  evidence  was  with  the 
plaintiff.  S.  W.  Oiilders  testified  that  Gor- 
don's reputation  for  veracity  was  bad,  and 
another  witness  swore  that  some  [»eople  said 
Gordon's  reputation  was  bad.  Eliminating 
the  testimony  of  Chllders,  hecanse  he  was 
nnfri«idly  to  Gordon,  and  ignoring  what  was 
said  by  the  other  witness  mentioned,  there  is 
uevertbeless  testimony  given  by  J.  D.  Crater 
Impeaching  the  veradty  of  the  defendant 
Tbe  subsequent  conduct  of  John  G.  Sbane 
and  his  sisters  rather  indicates  that  they  un- 
derstood, at  least,  that  Gordon  hod  agreed  to 
surrender  the  note  and  mortgage.  Presuma- 
bly the  land  was  worth  $6,000  because  tbe 
Khanes  agreed  to  pay  that  sum  for  It,  and 
Gordon  subsequently  traded  It  for  that  valu- 
ation; and  if  the  land  was  worth  $5,000  It  Is 
reasonable  to  supiwse  that  Shane  would  have 
attempted  to  save  all  or  a  part  of  the  note 
and  mortgage  rather  than  make  no  attempt 
\vhatever,  especially  when  he  could  have 
compelled  Gordon  to  foreclose  the  contract. 
Notwithstanding  the  fact  that  Gordon  was 
engaged  in  the  real  estate  business,  he  would 
not  give  an  estimate  of  the  rental  value  of 
the  land;  and  it  Is  fair  to  assume  that  the  In- 
terest received  by  him  was  in  excess  of  a  rea- 
sonahie  rental  value.   A  complete  review  of 


aU  the  evidence  would  serve  no  good  pnr- 

pose:  and  it  is  sufficient  to  say  tliat  tbe  en- 
tire record  has  been  carefully  examined  by 
more  than  a  single  member  of  this  court, 
with  the  i-esult  that,  while  the  testimony  Is 
conflicting,  nevertheless  following  the  rule  In 
Scott  V.  Hubbard,  67  Or.  498,  505,  136  Pac 
653.  we  take  It  as  true  that  the  evidence  pre- 
ponderates In  favor  of  the  plaintiff,  since 
the  trial  court  found  for  the  plaintiff.  Goff 
V,  Kelsey,  78  Or.  337,  348,  163  Pac.  lOS. 
Tbe  decree  ta  affirmed. 

McBRIOE,  a  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur,  McCAMANT.  J„  took 
no  port  In  tbe  consideration  of  this 


(Si  Or.  CZ4> 
BUSTER  v.  MARION  COUNTr. 
(Supreme  Court  of  Oregoo.   Jone  26, 1917J 
Infants  ^1256,  New,  vol  17  Key-No.  Series 
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CniLDKE.N, 

I'nder  iMothers'  Pension  Act,  T-aws  1913.  Dl 
75.  S  4,  providing  that  tbe  act  sfaall  not  apply 
to  a  child  having  property  of  its  own  sufficieBt 
for  its  support,  and  I<.  O.  I*.  8  1*46*  providin; 
for  salo  of  miaors'  real  estate  when  necessary 
for  their  support,  where  children  were  left  by 
their  father  bO  acres  of  uncultivated  land  nt>- 
ject  to  their  mother's  dower  interest,  she  wu 
not  entitled  to  bouefits  of  the  pension  act  tmdl 
such  land  bad  been  disposed  of  according  to 
law  and  the  proceeds  exhausted  fn  caring  for 
tbe  cbUdren. 

In  Baua  Appeal  from  Circuit  Court,  Ua- 
rlon  County ;  Wm.  Galloway,  Judge. 

Application  by  Grace  E.  Buster  for  widow's 
pension  against  the  County  of  Marion,  State 
of  Oregon.  From  an  order  for  plaintiff,  de- 
fendant appeals.   Reversed  and  rendered. 

Tbe  Juvenile  court  of  Marlon  county  made 
an  order  allowing  plaintiff  a  peudon  of  $10 
a  month  for  the  support  c£  berself  and  two 
children,  both  under  the  age  of  16  yean, 
under  tbe  provisions  of  what  Is  known  as 
tbe  Motners'  Pension  Act,  chapter  42,  I«ws 
1013,  as  Ammded  Iqr  chapter  90,  Laws  1916. 
From  tbla  order  plaintilt  appealed  to  the 
dnmlt  court,  contending  tliat  tbe  Javmile 
court  erred  in  finding  ttut  the  children  were 
not  wholly  dependent  upon  the  labor  of  the 
mother  for  their  support  by  reason  of  tbe 
fact  that  die  owned  a  balf  acre  tract  of  land 
abont  tbree  miles  east  of  Salem  with  a  dwdl- 
ing  Iipuse  and  other  bnildlngs  tlmeon  and, 
In  addition  to  a  vegetable  garden,  b^t  ctaicfc- 
ens.  Upon  a  trial  In  the  circuit  court,  a  de- 
cree was  entered  allowing  plaintiff  a  pen- 
sion of  $17.60  per  month,  dating  from  May  4, 
1016,  tbe  date  of  her  first  application,  and 
tbe  county  appeals. 

Max  Gehlhar,  Dlst  Atty.,  and  Jas.  G.  HeM- 
zel,  both  of  Salem,  for  appellanL  Frank  A. 
Turner,  of  Salem,  for  tespondmt 

BENSON.  J.  (after  stating  the  facts  as 
above).    From  the  application  filed  by  tbe 
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mother,  it  appears  that  her  lasband  died 
January  7, 1914,  leaving  an  estate  consisting 
ot  $1,288  in  mone7  derived  from  life  insur- 
ance, and  80  acres  of  uncultivated  lend  In 
Ldncoln  county;  that  fSOO  of  this  was  ex- 
pended by  the  widow  in  paying  ber  husband's 
debts,  and  with  the  remainder  she  purchased 
the  one-bslf  acre  upon  which  she  resides. 
From  the  testimony  given  upon  the  trial  In 
the  circuit  court,  It  appears  that  the  80-acre 
tract  was  incumbered  with  a  mortgage  of 
1250  for  borrowed  money  which  was  one  of 
the  debts  paid  by  the  widow;  the  lahd  being 
now  free  from  liens.  This  tract  of  land  is 
the  property  of  the  children  subject  to  the 
mother's  dower  Interest  No  effort  has  been 
made  to  convert  Oils  land  Into  money.  Sec- 
tion 4  of  the  statute  Involved  reads  thus: 

"Hie  proviaiona  of  this  act  shall  not  apply 
to  any  cnild  which  has  property  of  its  own  enf- 
ficicnt  for  its  support  nor  to  any  child  which 
does  not  reside  with  Its  mother."  CSiapter  42, 
Laws  1918. 

Sectlm  1346,  L.  O.  I*,  provides  ft>r  the 
sale  of  real  estate  belonging  to  minors  when 
necessary  for  their  support  The  record  does 
not  disclose  the  market  value  of  the  land 
owned  by  the  children  In  this  case;  but, 
until  it  is  disposed  of  according  to  law  and 
the  proceeds  exhausted  In  caring  for  the 
children,  the  plaintiff  Is  not  entitled  to  the 
benefits  of  the  pension  act. 

The  decree  of  the  circuit  court  must  there- 
fore be  reversed,  ad  one  entered  here  dis- 
missing the  application. 

BURNETTT  and  MOORE,  J  J.,  took  no  part 
In  the  consideration  of  this  case. 


(85  Or.  68) 

STEWART  V.  MANN  et  al. 
(Supreme  Court  of  Oregon.   July  10,  1917.) 

VKNOOB  and  PuKCHASEB  «=98.37  —  FOBECLO- 

8DIIB  OF  Vendee's  Lmh— Effeot  of  Denial 

OF  TjTAHIIJTT. 

WhPTO  vendor  had  absolntely  denied  any  lia- 
bility nnder  and  repudiated  contract  with  vendee 
Id  proceedings  for  foreclosure  of  vendee's  lien, 
vendor  could  not  claim  vendee's  failure  to  cultl- 
Tatc  premises  as  agreed  upon. 

[Ell.  Note.— For  other  caffen,  see  Vendor  and 
Purchaser,  Cent.  Dig.  SS  9S5-990.} 

Department  No.  2.  Appeal  from  Circuit 
Court,  Washington  County;  Geo.  B.  Bagley, 
Judge. 

On  petition  for  Tebearlng.  Bebearing  de- 
nied. 

For  former  opinion,  see  165  Pac.  690. 

Geo.  Arthur  Brown,  of  Portland  (Bay  B. 
Compton,  of  Portland,  on  the  brief),  for  ap- 
pellant  Leroy  Lomax,  of  Portland,  for  re- 
spondents. 

BURNETT,  J.  The  lefendant's  petition 
for  rehearing  would  be  very  persuasive  if 
it  were  founded  upon  a  correct  premise.  It 
charges  In  substance  that  the  plaintlll  sooght 


to  compel  the  admission  from  the  defendant 
that  both  he  and  bis  predecessor  in  inters 
est  had  violated  the  terms  of  the  contract  un- 
der which  the  plalntlft  was  to  purchase  the 
property  In  that  they  bad  not  cultivated  the 
orchard  on  the  premises  In  the  manner  pre* 
scribed.  This,  however.  Is  not  the  ground 
upon  which  the  defendant  placed  his  return 
of  the  money  and  his  abjuration  of  the  con- 
tract 

It  wUl  be  remembered  that  Stewart  pro- 
tested at  the  time  be  made  the  last  payment 
and  claimed  that  the  defendant  and  the  com- 
pany had  failed  to  comply  with  the  stipnla- 
tions  of  the  contract  for  the  cultivation  and 
establlshmrat  of  the  orchard,  and  that  there 
should  be  an  abatement  of  the  purchase  price 
to  cover  the  default  As  showing  the  posi- 
tion which  the  defendant  took  it  Is  only 
necessary  to  quote  his  letter  dated  July  14, 
1914,  addressed  to  the  plaiutlff,  saying: 

"Inclosed  herewith  I  hand  you  check  $79.15 
which  you  sent  me  July  2d.  I  alito  inclose  a 
certified  check  for  the  sum  of  one  hundred  and 
sixty  dollars  and  sixty  cents,  being  the  amount 
of  the  payments  made  by  yon  to  me  heretofure 
on  your  contract  with  Ohehalem  Mountain 
Orchard  Company  on  account  of  tracts  fifty-four 
and  part  of  tract  fifty-three,  as  provided  in  your 
contract  You  aro  cei'tainly  very  modi  mis- 
taken in  your  conclusion  in  this  matter.  When 
I  purchased  the  land  from  the  trustees  in  bank- 
ruptcy, I  by  no  means  assumed  the  payment  of 
the  debts  of  the  bankrupt  and  you  have' no 
right  to  believe  or  think  so,  from  anyttring  1 
have  over  said  or  done.  I  gave  you  to  under- 
stand that  1  was  willing  to  assume  your  con- 
tract as  a  separate  individual  contract  and  deal 
between  ourselves;  that  ia,  I  was  willing  to 
deed  you  the  land  making  you  a  good  title  upon 
the  payment  to  me  of  the  balance  due  under 
your  contract.  I  could  sell  the  land  for  more 
money  than  is  due  under  your  contract,  or  think 
I  could  do  so,  but  I  was  willing  to  let  you  have 
the  land  for  the  amount  yet  due  under  your 
contract,  but  I  certainly  did  not  assume  the  debt 
of  the  NmkrapL  ¥ou  can  readily  see  that  one 
would  be  very  foolish  to  do  such  a  thing,  and 
you  have  no  right  to  expect  such  a  thing  from 
me.  You  say  in  your  letter  that  you  intend  to 
institute  suit  against  me  to  recover  money  which 
you  paid  the  Chehalem  Mountain  Orchards  Com- 
pany under  your  ctaitract.  You  should  have 
presented  any  claim  ^ou  bad  against  the  com- 
pany to  the  referee  in  bankruptcy,  as  no  one 
assumed  thoae  liabilities,  and  you  never  heard 
of  any  one  assuming  the  liabiutios  of  a  bank- 
rupt in  purchasing  the  assets  of  one  who  has 
gone  into  bankruptcy.  Because  of  your  misun- 
derstanding of  the  matter  I  am  returning  tlie 
money  to  you,  and  I  certainly  would  not  let 
you  have  the  land  for  the  amount  yet  duo  un- 
der ^our  omtract '  with  the  bankrupt,  and  in 
addition  to  that  make  good  any  amonnts  you 
had  lost  on  the  bankrupt 
"Yours  respectfully, 

"LSigned]   S.  M.  Mann." 

It  will  be  recalled  that  the  land  was  sold 
by  the  trustee  In  bankruptcy  subject  to  the 
contract,  and  that  the  defendant  acc^ted 
a  deed  containing  the  condition  to  the  effect 
that  he  himself  expressly  agreed  to  assume 
as  part  of  the  purchase  price  the  incum- 
brances upon  the  property,  Including  the 
contract  in  question.  His  letter  above  quot- 
ed constitutes  a  repudiation  of  bis  covenant 
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He  did  not  jnsUfy  his  course  at  that  time 
by  tbe  assertion  that  be  and  his  predecessor 
bad  compiled  with  tbe  contract,  but  proceed- 
ed on  the  basis  of  there  being  no  liability 
whatever  on  his  part  Whatever  his  reason 
may  be  he  committed  a  breach  of  the  con- 
tract Id  his  renunciation  of  it.  He  cannot 
at  tbis  time  mend  bis  bold  and  take  up  the 
question  of  whether  or  not  tbe  orchard  was 
cultivated  as  agreed  upon.  Having  denied 
any  liability  In  any  event  he  must  abide  by 
bis  position  thus  assumed.  The  deed  he.  had 
taken  made  him  liable,  and  when  be  dis- 
avowed that  liability  the  plaintUf  was  en- 
titled to  consider  it  as  a  breach,  and  to  pro- 
ceed In  foreclosure  of  his  vendee's  lien  upon 
tbe  premises. 
Tbe  petition  for  rehearing  Is  denied. 

McBRIDB,  a  J.,  and  MOOBB  and  BEAN, 

JJ.,  concur, 

(M  Or.  610) 

MARMENI  T.  BBLLARTS. 

(Supreme  Court  of  Oregon.    June  26.  1917.) 

Department  1.  Appeal  from  Circuit  0>urt, 
Mnltuomah  Connty ;  H.  H.  Belt,  Judge. 
On  rehearing. 

For  former  opinion,  see  164  Pac.  9S6. 

Henry  M.  Kimball,  of  Portland,  for  appe- 
lant E.  B.  Seabrook,  of  Portland  (Maiarkey, 
Seabrook  ft  Dibble,  of  Portland,  on  tbe  brief), 
for  respondent. 

BENSON,  J.  In  support  of  his  motion  for 
rehearing  counsel  for  appellant  urges  that 
tbe  former  opinion  herein  must  have  been 
hasty  and  ill-considered  by  reason  of  the 
fact  that  the  opinion  discusses  certain  al- 
legations of  the  affirmative  answer  In  regard 
to  which  there  Is  no  evidence  tn  the  record. 
By  some  inadvertence  it  is  true  that  tbe 
writer  of  tbe  former  opinion  did  refer  to  such 
portion  of  tbe  answer  upon  the  theory  that 
it  was  not  denied  in  the  reply,  and  this  is 
error.  However,  we  have  again  read  the  tes- 
timony line  by  line,  considering  every  sug- 
gestion made  by  counsel,  and  are  unable  to 
discover  any  good  reason  for  changing  tbe 
(inclusion  reached  in  tbe  former  opinion. 

The  rehearing  la  therefore  denied. 

McBRIDK,  C.  J.,  and  BURNETT.  J.,  con- 
cur. 

HARRIS,  J.  (concurring).  Tbe  plaintift 
earnestly  Insists  that  tbe  conclusions  express- 
ed in  tbe  original  opinion  are  not  sustained  by 
the  evidence,  and  that  a  rehearing  should  be 
granted.  In  the  original  opinion  it  is  stated 
that: 

"In  1912  property  values  were  elovated. 
When  Manneni  parchaaed  there  was  talk  of  the 
constructioD  of  a  bridge  which  would  have  ma- 
terially benefited  the  property,  but  at  the  fall 
election  the  proposal  to  build  the  bridge  was 
defeated.  With  the  year  1914  came  financial 
depressiiMi  and  mailed  reductions  in  realty 
Tuufla.    The  property  was  amply  worth  the 


£rice  in  1912,  but  it  was  not  worth  the  price 
I  1914." 

When  cbedclng  orer  tbe  pleadings,  as 
printed  in  the  abstract  of  record;  paragraphs 
XI  and  XII  of  the  an^er  and  cross-com- 
plaint were  treated  as  admitted  by  reason  of 
the  supposed  failure  of  the  plaintiff  to  deny 
them,  but  a  re-examlnatlon  of  the  abetract 
discloses  that  those  two  paragraphs  were  de- 
nied ;  and  hence  the  quoted  statements  are 
not  fully  Justified  by  tbe  record,  although  the 
subject  of  the  bridge  and  the  decrease  in 
realty  vfllnes  received  more  than  passing  no- 
tice at  tbe  time  of  tbe  beartng.  While  there 
was  no  eridence  concernti^  tbe  bridge,  for 
the  reason  tbat  the  court  sustained  an  ob- 
jection to  an  otter  of  the  defendant  to  show 
tbe  facts  regarding  tbe  bridge,  nevertheless 
there  was  enough  evidence  to  warrant  tbe 
Inference  that  the  property  was  worth  tbe 
purchase  price  In  1912.  D^u<^,  who  was 
*in  tbe  real  estate  baslness,"  said  that  at 
first  Bellarts  asked  $4,000  for  tbe  pnverty, 
but  be  consented  to  sell  for  93,700.  Delncbl 
considered  tbe  selling  price  was  tbe  fair  value 
of  the  land,  for  in  tbe  language  of  liis  tes- 
timony : 

"I  thought  that  was  a  fair  purdiase  price. 
I  told  Mr.  Bellarts,  'Ion  know  a  real  estate 
man  tries  to  compromise,  that  Is,  wants  to  do 
the  fair  thing  for  both.' " 

However,  it  la  not  essential,  and  perhaps 
not  even  Important,  to  know  the  difference 
between  the  values  In  1912  and  In  1914,  al- 
though evidence  of  a  material  reduction  In 
value.  If  competent  at  all,  might  tend  to  throw 
light  upon  the  motives  actuating  Marmeni. 
In  some  Jurisdictions  the  courts  have  taken 
Judicial  notice  of  a  general  depression  in 
values  of  real  estate  (7  E^ncy.  of  Ev.  934) ; 
but  we  shall  assume,  without  deciding,  that 
by  reason  of  tbe  language  In  section  729,  L. 
O.  L.,  courts  cannot  take  Judicial  notice  of  a 
general  financial  depression ;  and  therefore 
not  only  what  was  said  In  tbe  original  opin- 
ion about  the  bridge,  but  also  what  was  said 
concerning  the  value  of  the  premises  tn  1914, 
as  well  as  all  of  the  discussion  about  tbe 
bridge  and  values  at  the  time  of  the  hearing, 
.  will  be  laid  out  of  the  case. 

Deluchl  received  a  letter  from  J.  Landlgan 
<m  July  22  or  23,  1913.  Deluchl  immediate- 
ly Informed  Marmeni  of  tbe  letter,  and 
while  the  original  opinion  is  not  accurate  in 
declaring  that  Marmeni  "c<Hisulted  with 
Montrezza"  about  this  letter,  it  Is  neverthe- 
less accurate  to  say  that  Montrezsa  was  no- 
tified of  the  claim  made  In  tbe  Landlgan  let- 
ter, for,  according  to  the  testimony  of  Mont- 
rezza, "Mr.  Delncbl  brought  It  to  my  atten- 
tion himself." 

The  petition  tar  a  rehearing  questions  the 
correctness  of  tbe  statemoita  made  In  the 
original  opinion  about  the  preparation  ttf  the 
$40  receipt  Montrezza  bad  not  yet  been 
admitted  to  practice  as  an  attorney  at  law 
when  Marmeni  purchased  the  property,  and 
oa  that  account  Montrena  una  tmnsually 
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painstaking.  He  explained  tbat  he  was  very 
careful  wben  exarolnln];  the  papers  In  Strow- 
brldge's  office,  and  he  aald  that  he  was  like- 
wise careful  in  the  preparation  of  the  receipt, 
for  he  testlQed  thns : 

"I  remember  being  natarally,  yoa  may  nay, 
waitins  to  be  an  attorney,  and  aa  an  attorney 
to  bo  at  the  time  I  was  carefal  what  I  was 
doing,  as  X  bad  quite  a  la^  Italian  practice 
at  the  time,  before  I  was  admitted." 

The  plaintiff  urges  that  Montrezza  Inserted 
the  description  of  the  property  In  the  re- 
ceipt at  the  time  of  tlie  payment  at  the  $40. 
The  description  may  have  been  written  In  the 
receipt  at  the  time  Bdlarts  signed  It;  and 
yet  the  fact  remains  that  Marmeni  testified 
that  "Mr.  Montmza  drew  that  np  before  we 
went  to  Mr.  Bellarts."  No  witness  tratlfled 
Uiat  the  description  was  inserted  after  Mar- 
meni. Delnctti,  and  Montrezza  rlsited  the 
premises.  The  receipt  was  not  produced; 
Irat  the  evidence  orerwbelmtngly  shows  tbat 
the  receipt  mentioned  the  premises.  Mont- 
rezza testified  thns: 

**I  don't  remember  wliether  I  had  the  number 
of  the  lot  or  block,  or  Uie  dimensions,  or  loca- 
tion of  the  property." 

Whether  Montrezza  obtained  the  descrip- 
tion or  dimensions  of  the  property  before 
or  at  the  time  Bellarts  signed  the  receipt  Is 
not  material,  because  the  ultimate  fact  Is 
that  be  had  "something  connected  with  the 
dimensions  or  location  of  the  property." 
While  Montrezza  testified  that  "Mr.  Marmeni 
paid  me  something  for  looking  over  the  prem- 
ises," and  Marmeni  swore  that  "I  didn't  pay 
him  anything,"  nevertheless  Marmeni  Is  con- 
fronted with  the  indisputable  facts  that 
Montrezza  prepared  the  receipt,  was  present 
when  Bellarts  signed  It,  was  also  present 
when  the  final  papers  were  signed  and  passed, 
and  was  acting  for  and  In  behalf  of  Marmeni. 
Montrezza  knew  what  property  was  being 
sold,  because  he  wrote  the  receipt  Montrezza 
was  the  agent  of  Marmeni,  and  his  knowledge 
.was  the  knowledge  of  MarmenL 

When  a  witness  for  the  plalntifT,  Deluchl 
said  that,  while  he  did  not  measure  the  dis- 
tance from  "the  front  to  the  back,  between 
the  two  fences,"  he  was  "positive  It  was  over 
100,"  but  that  it  appeared  "fully  over  100 
feet,"  and  that  "anybody  could  see  that."  In 
his  printed  brief  Marmeni  says  tbat  he  "ex- 
amined the  premises  and  observed  the  bound- 
aries, but  did  not  appreciate  the  distance." 
If  Marmeni  Is  to  be  judged  by  his  own  evi- 
dence. It  will  become  reasonably  certain  that 
he  has  at  least  a  fair  Idea  of  measurements 
and  distances.  When  asked  about  his  esti- 
mate of  the  dimensions  of  the  house  and  aft- 
er protesting  that  "I  am  a  poor  Judge  about 
that,"  he  said  that  the  bouse  "must  be  more 
than  45  by  50 ;  must  be  about  45  by  60,  some- 
thing like  tbat;  I  am  just  guessing." 

If  Bellarts  Is  liable  at  all,  it  Is  because  of 
whnt  Marmeni  says  that  Deluchl  told  him. 
It  la  true  that  Marmeni  testified  tbat  Bel- 


larts told  him  when  the  receipt  was  signed 
that  "everything  Deluchl  showed  me  Inside 
tbe  fence  was  all  mine,"  but  It  Is  also  tme 
that  Bellarts  denied  this,  and,  although  pres- 
ent on  the  occasion  mentioned,  neither  Mon- 
trezza nor  Deluchl  undertook  to  corroborate 
MarmenL 

While  Bellarts  Is  responsible  for  whatever 
Deluchl  said,  by  the  same  token  Marmeni  Is 
chargeable  with  whatever  he  himself  knew, 
and  also  with  whatever  Montrezza  learned 
when  acting  as  bis  agent.  When  speaking 
of  tbe  knowledge  with  which  Marmeni  was 
chargeable,  tbe  circuit  Judge  who  saw  the 
witnesses  and  heard  them  testify  remarked 
that: 

"A  tnan  who  was  so  diligent  as  Mr.  Marmeni 
in  accomulating  money  in  bis  business  with 
which  to  buy  property,  it  scema  to  me  he  would 
ascertain  how  many  feet  there  were  in  the  \ot. 
I  believe  that  Marmeni  knew  the  dimensions 
of  that  lot  after  the  examination  of  the  abstract, 
because  an  attorney  could  not  help  by  the  read- 
ing of  the  abstract  know  that  tbe  tot  was  45 
feet  frontage  and  81.8  feet  deep;  that  Is  the 
property  wlucb  he  was  buying." 

The  erldoice  sbows  tliat  Marmeni  knew  or ' 
mast  be  deemed  to  bare  known  tliat  it  was 
more  than  100  feet  from  the  front  fence  to 
ttie  rear  fence,  whldi,  he  says,  was  pointed 
out  to  him  as  tbe  bomidary  of  the  premises. 
He  knew  or  must  be  deemed  to  have  known 
tliat  the  property  de8a'll)ed  in  tbe  receipt 
and  deed  delivered  to  him  and  In  ttie  mort- 
gage signed  by  lilm  was  only  81.8  feet  Id 
length;  and  ctmsequently  be  is  in  no  poelttou 
to  claim  that  he  was  defiranded,  especially, 
after  tlie  long  delay  which  followed  the  Lan- 
digan  letter  In  1918.  The  transolpt  of  the 
testimony  was  read  twice  before  the  prepara- 
tion oC  tbe  original  opinUat^  and  a  third  read- 
ing has  only  confirmed  tbe  Gon<dii8ion  there 
expressed. 

A  petition  tor  a  r^eazlng  should  be  de- 
nied. 

(SI  or.  £31) 
SMITH  V.  DIRECTOR  et  al. 
(Supreme  Court  of  Oregon.    Juae  26.  1917.) 

Appeal  and  Ebbor  ^=3507(3)  —  Pboot  of 

SsBvicB  or  Notice  of  Appeal. 
Presence  In  the  transcript  of  proof  of  eerr- 
ice  of  notice  of  appeal  is  Jurisdictional. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  2364.] 

In  Banc.  Appeal  from  Circnlt  Court,  Mult- 
nomah County;  Gea  N.  Davis,  Judge. 

Action  by  H.  a  Smith  against  N.  Director 
and  others.  From  judgment  fbr  defendants, 
plaintiff  appeals.  Appeal  dismissed. 

S.  J.  Silverman,  of  Portland,  for  appellant 
Morris  A.  Goldstein,  of  Portland,  for  re- 
spondents. 

BENSON,  J.  Tbe  transcript  discloses  that 
the  notice  of  appeal  was  filed  February  14, 
1917,  but  does  not  contain  any  proof  of  serv- 
ice thereof.   Appellant  has  filed  his  affidavit 


4B>ror  Mber  omm  m*  aanw  tsple  and  KBT-NUHBBB  la  all  Kcr-Nambmd  OltmU  and  lodMti 


Digitized  by 


1172 


166  PACIFIC 


BEPORTEB 


(Oc. 


to  the  effect  that  he  did  serre  the  notice  of 
appeal  aod  Qle  proof  thereof,  bnt  that  such 
proof  was  lost  or  mislaid  Id  the  clerk's  <tf- 
Bce.  Since  the  presence  of  such  proof  In  the 
transcript  Is  Jurisdictional  (Wolf  t.  Smith. 
6  Or.  73),  the  motion  must  be  allowed,  and 
tbe  appeal  la  dismissed. 


(H  Or.  07} 

EGBERTS  V.  BODLET. 

(Sapreme  Court  of  Oregon.   June  26,  1917.) 

EvTDENcK  «=>2ftf>(l)— Mental  State  as  Issu- 
able Fact— Heclaration  ab  EvinENCE. 
Tn  suit  to  recover  the  price  of  a  mare  which 
plaintiff  claimed  be  anld  and  delivered  to  de- 
fendant, where  plalotiff  took  the  mare  to  de- 
fendants fnrm  for  trin),  and  claimed  that  de- 
fendant worked  her,  said  she  would  answer,  and 
promised  to  pay  for  her,  but  defendant  contend- 
ed that  when  plaintiff  went  away,  they  agreed 
that  be  would  give  the  mare  a  further  trial,  and 
return  her  if  she  proved  unsatisfactory,  testi- 
mony that  after  plaintiff  went  away  the  wit- 
neas  said  to  rlefenuant;  "Are  yon  going  to  take 
the  animal?"  and  he  answered:  "I  am  not 
perfectly  satisfied  with  her.  As  soon  ss  I  get 
the  kale  in  I  will  work  her  on  the  hay"— was 
competent  as  tending  to  show  defendant's  state 
of  mind  as  to  wbether  the  mare  suited  him, 
there  being  nothing  to  show  that  defendant's  re- 
mark  was  other  than  a  perfectly  natural  and 

rntaneoua  expression  iiuUeatiiiK  the  state 
mind. 

[Kd.  Note.— For  other  eaaea.  see  EvidcnoS, 
Cent.  Dig.  {  1063.] 

In  ban&  Appeal  from  Clrcnlt  Conitt  Cladk- 
omaa  County;  J.  U,  Oampbell,  Judge, 

Action  by  William  P.  Roberts  against  Boa- 
ftld  Bodley.  From  a  Judgment  for  defendant, 
plaintiff  aiveals.  Affirmed. 

The  platntlCT  sues  to  recover  from  the  de- 
fendant $150  alleged  to  be  the  reasonable  and 
agreed  price  to  be  paid  for  a  mare  which  the 
plaintiff  says  be  sold  and  deltrered  to  the  de- 
fendant The  answer  denies  the  whole  com- 
plaint and  avers  In  substance  that  the  plain- 
tiff offered  to  sell  the  mare  to  the  defendant 
and  the  latter  took  her  on  trial,  agreeing  to 
purchase  her  if  she  proved  satisfactory,  but 
after  testing  her  she  proved  to  be  unsatis- 
factory to  him,  whereupon  he  returned  ber 
to  the  plaintiff  who  has  ever  since  then  had 
possession  of  her.  No  reply  appears  in  tbe 
abstract  It  seems,  however,  that  tbe  case 
was  heard  as  though  Issue  bad  been  Joined 
on  the  new  matter  In  the  answer. 

The  only  assignment  of  error  argned  in  the 
brief  is  grounded  upon  the  following:  It 
seems  that  tbe  plaintiff  took  the  animal  to 
the  defendant's  farm  for  trial.  The  con- 
tention of  Roberts  is  that  the  defendant  work- 
ed her,  said  she  .would  answer  every  purpose, 
and  promised  to  pay  for  ber  on  the  following 
Saturday  or  Sunday  whereupon  tbe  plaintiff 
left  Bodley  maintained  that  when  Roberts 
went  away  it  was  agreed  between  them  that 
he  would  give  her  a  further  trial  and  return 
her  if  she  proved  unsatisfactory.  The  de- 
toidant  called  a  witness  named  Kriliko-,  who 


testified  that  be  wns  present  on  that  occasion, 
and  while  the  defendant  was  driving  tbe 
mare  hitched  with  another  horse  to  a  disc 
barro.w  the  wltneea  said  to  Roberts.  "That  is 
a  pretty  fair  anlmaL"  Roberts  answered,  "It 
is  gentle,  but  has  not  been  worked  for  some 
time."  He  then  testified  that  the  defendant 
drove  up,  and  when  the  witness  asked  him, 
"Are  you  going  to  take  tbe  maret"  Bodley 
replied,  "Well,  I  will  have  to  try  her  out  and 
If  she  proves  satisfactory  to  me  I  m^bt  then." 
All  this  conversation  took  place  In  the  pres- 
ence of  the  plaintiff,  and  no  objection  was 
made  to  that  but  tbe  conrt  allowed  the  wit- 
ness further  to  testify  abont  what  was  said 
after  Roberts  had  gone  away :  'TTben  I  went 
on  helping  to  plant  kale,  and  Don  [meaning 
Bodley]  went  on  around  a  few  more  times 
and  Mr.  Roberts  went  away,  and  I  said  to 
Don,  *l>o  you  think  you  will  take  the  animal?* " 
The  objection  to  the  testimony  as  narration  of 
something  said  in  the  absence  of  the  plain- 
tiff having  been  overruled,  tbe  witness  con- 
tinued :  "So  Mr.  Roberts  went  away  and  I 
said  to  Don,  'Are  you  going  to  take  the  anl* 
mal?"  and  be  said:  'I  am  not  perfectly  sat' 
isfled  with  her.  As  soon  as  I  get  the  kale 
In  I  will  work  her  on  the  hay.'  **  The  admis- 
sion in  evidence  of  Bodley's  answer  to  Kel* 
llker's  query  propounded  In  the  absence  oC 
Roberts  constitutes  tbe  only  fault  urged  by 
the  plaintiff  against  tbe  proceedings  at  tbe 
trial  Tbe  Jury  returned  a  verdict  for  the' 
defendant  The  plaintiff  appeals  from  the 
resulting  Jndgmoit 

0.  D.  Pnrcell  and  B.  N.  Hicks,  both  of  Port- 
land, for  appellant  George  Taswell,  of  Fort- 
laud,  fox  respondent. 

BURNETT,  J.  (after  stating  the  facts  aa 
above).  It  was  in  Issne  before  tbe  jury 
whether  the  mare  suited  the  defendant  This 
involved  the  state  of  bis  mind  on  that  aub- 
Ject  and  the  question  is  whether  the  declara- 
tions of  tbe  defendant  to  the  witness  KelUker 
are  competent  for  tbe  proof  of  that  matt^. 
The  plaintiff  dtes  tn  support  of  bis  attack 
upon  the  ruling  of  the  court  Sullivan  v.  O. 
R.  &  N.  Co.,  12  Or.  392,  7  Paa  608,  53  Am. 
Rep.  364,  and  Fredentbal  v.  Brown,  62  Or.  33, 
85  Paa  1114.  In  the  Sullivan  Case  tbe  plain- 
tiff sued  to  recover  damages  for  a  hurt  re- 
ceived by  him  when  ejected  from  one  of  the 
defendant's  trains.  After  having  testified  to 
the  matter  in  question  himself  he  called  a 
witness,  who  stated  in  substance  that  two 
or  three  minutes  after  tbe  train  In  question 
bad  passed  be  heard  some  one  call  oat  and 
on  going  to  the  spot  he  found  the  plaintiff, 
who  said  in  effect,  answering  an  inquiry  of 
the  witness  about  what  was  the  matter,  that 
the  conductor  pushed  him  oti  or  threw  him  off 
the  train.  This  court  rejected  that  testimony 
as  not  being  part  of  tbe  res  gests.  In  the 
Fredentbal  Case  the  plaintiff  was  hurt  by  tbe 
fhll  of  a  sling  load  of  inmbor  during  tbe 
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loading  at  a  ebSp  upon  wUdt  ho  wu  work- 

lag  u  a  Bteredore.  As  tmpntlng  blame  to 
tbe  defendant  the  plalotUE  offered  tl»e  atate- 
ment  of  tbe  engineer  In  charge  of  tbe  doa- 
key  engine  used  In  handttng  tbe  lumber  In 
purport  tbat  be  could  not  bold  the  load  wltb' 
the  machine  then  In  nse;  In  both  these  casps 
the  ^ort  was  to  prove  tbe  principal  fact  In 
dispute  by  testimony  wtaldi  was  not  part  of 
the  res  gestse.  An  act  apparent  to  the  senses 
and  capable  of  descrlptlou  .was  the  subject  of 
Inquiry  In  eadi  of  those  eases.  The  subse- 
quent declarations  wwe  not  part  of  that  act, 
and  lacked  tbe  spontanei^  necessary  to 
make  them  bo.  Here  the  fact  sought  to  be 
established,  althot^  vital  to  ftie  d^ndant's 
case;  Is  the  state  of  mind  of  the  defendant, 
vbetbo:  of  satlsfacthHi  or  dissatisfaction 
with  the  mare  alleged  to  have  been  sold  to 
him.  TtM  phenomena  by  wtalcta  mental  -con- 
^Utlons  are  usually  ascertained  are  ttie  words 
and  actions  of  the  Individual  whose  mind  Is 
under  consideration.  Indeed  there  Is  but 
little  else  available  as  primary  proof  In  such 
a  case.  If  what  be  says  Is  spontaneous  and 
devoid  of  malingery,  tt  Is  received  as  orlg> 
Inal  evidence  to  aid  tbe  Jury  in  ascertaining 
the  ultimate  fact  In  dispute  which,  In  this 
Instance,  was  the  state  of  Bodley's  mind, 
whether  satisfied  or  not  with  tbe  quality  of 
the  animal.  Much  depends  on  the  circum- 
stances of  each  case.  The  trial  Judge  is  rest- 
ed with  discreti<Hi  In  tbe  premises  to  reject 
as  self-serving  those  expressions  uttered  so 
remotely  as  to  give  them  tbe  flavor  of  being 
manufactured  for  tbe  occasion  and  to  rec^ve 
tikose  manifestly  spontaneous  as  Indicative  ot 
the  true  mental  situation  under  scrutiny. 

Tbe  matter  of  the  admissibility  of  tbe  dec- 
larations of  one  whose  attitude  of  misd  at  tbe 
time  is  being  considered  was  exhaustively 
treated  by  Mr.  Justice  Harris,  a  .writer  of  one 
of  tbe  majority  opinions  in  State  v.  Famam, 
82  Or.  211,  161  Pac.  417.  Tbe  defendant 
there  was  accused  of  murdering  Edna  Mor- 
gan. It  was  necessary  to  prove  that  she 
met  him  and  went  with  him  to  a  bam  where 
her  dead  body  was  afterwards  found.  Wit- 
nesses were  permitted  to  state  that  during 
the  afternoon  before  her  disappearance  she 
refused  to  go.  home  with  them  because,  as 
she  said  "she  could  not,  as  she  thought  Roiy 
[meaning  the  defendant]  was  coming  down." 
This  testimony  was  assailed  by  the  defend- 
ant on  tbe  ground  tbat  It  was  hearsay,  not 
part  of  the  res  gestse,  and  that  the  declara- 
tion  of  tbe  girl  was  made  not  in  his  presence. 
After  an  extended  review  of  the  authorities 
on  that  Bide  of  the  question  the  discussion  Is 
summed  up  thus: 

"If  the  doing  (tf  an  act  is  a  matorial  qoflstion, 
then  the  existence  of  a  design  or  plan  to  do  that 
specific  act  la  relevant  to  tikow  that  the  act  was 
probably  done;  and,  consideriDK  the  plan  or  de- 
sign as  a  condition  of  the  mind,  a  person's  owu 
statements  of  a  presMit  existing  state  of  mind, 
when  made  in  a  nataral  manner  and  under  cb> 
cumstances  dl^tdling  sosi^clmi  and  cmtainlng 


no  soggflstlon  of  nnlster  m&tlves,  only  reflect 
the  mental  state,  and  therefore  are  oompeteat 
to  prove  the  cooditioD  of  the  mind,  or,  'In  other 
words,  the  plan  or  design." 

In  the  Instant  case  the  talk  between  Kel- 
tlker  and  the  defendant  was  virtually  a  con- 
tinuance of  the  conversation  begun  In  tbe 
presence  of  the  plaintiff,  although  at  tbe  mo- 
ment  he  had  left  tbe  scene.  There  Is  noth- 
ing to  show  that  It  was  other  than  a  perfectly 
natural  and  spontaneous  expression  on  the 
part  of  the  defendant  Indicating  the  state  of 
his  mind  on  the  subject  of  whether  he  was 
satisfied  with  the  anlmaL  On  the  hypothesis 
that  the  doctrine  elucidated  by  Mr.  Justice 
Harris  is  sound  law  in  a  case  where  tbe  life- 
long liberty  of  tbe  defendant  was  involved.  It 
is  controlling  in  a  borse  trade  where  the 
plaintiff  still  has  the  horse  and  the  defend- 
ant retains  tbe  purchase  money. 

The  Judgment  Is  afllrmed. 


THARP  V.  JACKSON. 


(86  Or.  78) 


(Supreme  Court  of  Oregon.    July  10,  1917.) 

1.  EXBCDTDBS  Ann  AniniTiBTRAToas  <$^i  181(2) 
—Action  on  Claim— Con  nmoif  Pbkkdert 
— Pbesentation. 

An  action  at  law  on  a  claim  against  an 
estate  must  be  based  on  the  sainc  dalm  as  that 
preaentad  to  deceased's  posonal  repracntatlveL 
[Ed.  Note.— For  other  cases,  see  Exscutora  and 
Administrators,  Cent.  Dig.  f  |  764.  797.  819.] 

2.  ExBctrrins  -and  Adioiiibtbatobb  «ai481(9 
—  Action  on  Cluk  —  Fuvxous  Pkubvta-' 

■noN. 

Where  plalntiff*a  aetfon  against  an  estate  for 
personal  s^vlcea  was  for  tiie  same  amouat  and 
services  as  her  claim  presented  to  the  adminis- 
tratrix, it  was  not  defeated  by  the  fact  that  evi- 
dence on  which  she  relied  was  not  stated  In 
the  claim. 

[Ed.  Note.— For  other  eases,  see  Bzecntors  and 
Administrators,  C^nt  Dig.  U  764,  767,  819.] 

Department  No.  2.  Appeal  from  Circuit 
(?ourt,  Douglas  Connty;  James  V.  Hamil- 
ton, Judge, 

On  petition  tot  reheutog.  Bduarlng  de- 
nied. 

For  former  opinion,  see  16S  Pa&  685. 

Neuner  &  Wlmberly,  of  Roseburg.  tor  an>el- 
lant.  John  T.  Long,  of  Roseburg,  H.  T.  Bag- 
ley,  of  HlUsboro,  and  Arthur  Langgntb,  of 
Portland,  for  respondent 

McOAMANT,  J.  Appellant's  petition  for 
rehearing  reargues  the  matters  determined 
in  the  former  opinion  (166  Pac.  585),  and 
presents  with  much  fOrce  a  question  which 
was  passed  upon  by  us  only  infisrenttally. 
Tbe  claim  pres^ted  to  the  adminlstra^lx 
does  not  set  out  tbe  i«re«nent  testified  to 
by  plaintiff  to  the  effect  that  ^e  was  not  to 
be  paid  for  her  services  until  five  years  aft- 
er she  altered  the  office  of  the  deceased.  It 
is  oontoided  that  the  failure  to  mention  this 
agreement  In  the  datm  precludes  Its  aasep- 
tlon  by  plaintiff  In  this  action.  It  has  beeo 


bFot  othM  oaaM  SM  nme  toplo  and  KBT-NUICBEB  la  all  Kay-Nambtrad  Dlgsali  aad  Indnw 


Digitized  by 


Google 


1174 


165  PACIFIC  BEPORTBB 


(Or. 


tbat  If  the  dalm  presented  dunre  on  Its 
face  that  dalmaDt  has  no  canse  of  action, 
the  claim  cannot  be  the  ba^  ot  a  saccesa- 
fnl  litigation  with  the  executor.  Wilkes  t. 
ComeUns.  21  Or.  348,  352.  28  Pac.  135;  Mc- 
Gratb  r.  Carroll,  110  CaL  70,  42  Pac  466, 
468. 

[1  ]  The  action  at  law  must  be  baaed  on  the 
same  claim  as  tbat  presented  to  the  personal 
representatives  of  the  deceased.  Wilkes  y. 
Comellns  and  McGrath  t.  Carroll,  sapra; 
Etchas  T.  Orena,  127  Cal.  688.  60  Pac.  45. 

[2]  Within  the  rule  announced  by  these 
authorities  we  think  that  plaintifTs  dalm 
presented  to  the  administratrix  Is  suffi- 
cient to  sustain  the  judgment  she  has  re- 
covered. It  was  held  by  tills  court  In  Wilkes 
V.  Cornelias.  21  Or.  348.  350-351.  28  Pac. 
135, 136.  that: 

"The  facta  constitntiDg  tbe  claim  need  not  l>e 
stated  with  tlie  same  particularitr  required  Id  a 
pleading  in  an  action  at  law,  but  may  l>e  assert- 
ed in  general  terms;  and  however  infi>rmal  the 
claim  may  be.  If  it  show  a  snlwtaDttal  lial>ilitj 
in  favor  of  the  claimant  and  against  the  estate, 
it  will  be  sufficient." 

Tbe  claim  demands  the  same  sum  as  that 
for  which  this  action  is  brongfat.  Like  thla 
actl<m  It  Is  based  on  a  quantum  meruit  for 
services  rendered,  and  the  services  are  speci- 
fied in  the  claim  as  they  are  spedfled  In  the 
verified  statement  of  plaintiff's  account  fur- 
nished the  defendant  on  demand.  The  claim 
does  not  appear  to  be  barred  by  the  statute 
of  limitations;  on  the  contrary,  nearly  all  the 
services  rendered  are  alleged  to  have  been 
performed  witliln  six  years  prior  to  the  death 
of  defendant's  decedent.  It  was  not  necea- 
snry  for  plaintiff  to  set  up  In  her  claim  the 
evidence  on  which  she  relied  to  support  It 
The  former  opinion  is  adhered  to,  and  the 
petlUm  for  a  rehearing  Is  denied. 

McBRlDi;  a  J.,  and  MOORB  and  BEAN, 

JJ.,  concur. 

Or.  261) 

BBICHEBT  T.  SOOT-SMITH.* 

(Supreme  Court  of  Oregon.  June  26,  1017.) 

1.  MOKTOAOBS  «S»603— MOBTOAOEB  II*  POSSBS- 
BlOn— COUPXNSATIOH  FOB  lUPBOVBHBNTS. 

Purchaser  of  an  orchard  at  mortgage  fore- 
closure sale  cannot,  after  the  debtor  baa  re- 
deemed the  property,  recover  his  expenses  and 
the  value  of  bis  servies  in  attempting  to  eradi- 
cate pear  blight  txtm  the  orchard,  since,  under 
L.  O.  Ia  I  248,  as  to  manner  of  redemption, 
debtor  is  not  required  to  pay  unch  purchaser 
the  moneys  necessarily  expended  by  him  in  pre- 
serving tbe  estate  from  loss  and  injury. 

[Ed.  Note.— For  other  casss,  see  Mortgages, 
Cent.  Dig.  |S  1783-1785.] 

2.  MOBTQAOEB      «=3602  —  BXDBlIFTXOir  —  USB 

AND  Occupation. 
Bedemptor  may  recover  of  purchaser  at  fore- 
closure sale  the  reasonable  value  of  tbe  use  and 
occupation  of  tbe  premises  during  the  time  they 
were  in  his  possession,  without  regard  to  what 
purchaser  may  have  realised  therefrom. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S8  1778-1782.1 


3.  MOBTOAOBS  «s»606— Ubb  Am*  OoonpATiox 
— Sbt-Ofp. 
Purchaser  of  land  at  foreclosure  sale  may 
set  off  against  reasonable  value  of  use  and  oc- 
cupation of  premises  during  time  they  were  in 
his  possession  money  spent  in  care  and  cultini- 
tion  of  property  and  in  protecting  it  from  de- 
terioration, together  with  reasonable  value  of  his 
own  services  in  such  work. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  II  1783-1786.] 

Department  1.  Appeal  from  Circuit  Court, 
Jackson  County;  Frank  M.  Calkins,  Judge. 

Action  by  S.  F.  Belcbert  against  Josephine 
Sooy-Smlth.  Judgment  for  plaintiff,  fnau 
which  both  parties  appeal.  Reversed  od  ap- 
peal of  defendant  and  remanded. 

A  mortgage  upon  a  certain  orchard  of  10 
acres  having  been  foreclosed  In  the  r^rolar 
way,  one  F.  L.  Tou  Velle  became  the  pur^ 
chaser  at  execution  sale,  and  thereafter  the 
plaintiff  bought  from  Ton  Velle  all  of  his 
Interest  tn  tbe  premises.  Plaintiff  entered 
into  poasessloa  of  the  property,  cultivated, 
pruned,  sprayed,  and  otherwise  cared  for  the 
fruit  trees  for  nearly  a  year,  and,  having 
harvested  the  crop,  received  therefor  the 
gross  ram  of  llOoio.  A  few  days  before 
the  ezidratlon  of  the  year  following  tbe  cod- 
firmatlon  of  tbe  sale  the  d^endant  redeemed 
the  property  by  paying  the  amount  of  ^ 
purchase  price  with  10  per  cent.  Interest  and 
resumed  possession  of  tbe  [tremlsea.  There- 
after plaintiff  began  thte  action  to  recover 
the  expenditures  and  services  In  caring  for 
the  orchard  during  the  time  that  be  was  in 
possession  as  midi  purchaser.  The  porti<ms 
of  the  complaint  deemed  in^rtant  In  tbe 
consideration  of  the  case  are  as  follows: 

"That  said  premises  and  the  whole  thereof 
constitute  an  orchard  tract  and  at  tbe  time 
of  said  sale,  and  ever  since  aaid  time,  have  had, 
and  now  have,  growing  thereou.  certain  pear, 
spple,  peach,  plum,  and  cherry  trees,  moat  of 
which  are  now  io  bearing,  producing  frott  of  a 
commercial  nature,  character,  and  quality,  and 
of  the  age  of  from  6  to  18  years. 

"That  at  the  time  tbe  plaintiff  entered  into 
possession  of  said  premises  herein  deecribed, 
and  sold  upon  foreclosure  sale  as  aforesaid,  said 
orchard  and  fruit  trees  growing  thereon  were 
in  a  very  bad,  decayed,  misused,  neglected,  wast- 
ed, run-down,  and  dilapidated  condition,  and 
many  of  said  fruit  trees  in  said  orchard  and 
upon  said  premises  were  affected  and  afflicted 
with  a  disease  commonly  known  as  'pear  blight* ; 
that  said  disease  was  and  Is  very  destructive 
and  injurious  to  fruit  trees,  ana  in  order  to  erad- 
icate, cope  with,  and  get  iid  of  tbe  same  it  Is 
and  was  necessary  to  cut  out  part  of  the  limb 
or  tree  so  affected. 

"That  at  the  time  said  plaintiff  took  posses- 
ion of  said  premises  said  fruit  trees  were  bsdiy 
in  need  of  spraying,  the  ground  in  said  orchard 
was  badly  in  need  of  cultivation,  and  said  fruit 
trees,  said  ground  in  said  orchard,  and  &aid 
orchard  were  badly  in  need  of  various  cares  and 
practices  necessary  in  the  bffices  of  good  hus- 
bandry.  •     •  • 

"That  during  the  time  of  tbe  plaintifTB  posses- 
sion of  said  property,  and  on  or  about  March 
25.  1014,  he  wna  notified  by  one  Elmer  Oatman, 
who  at  said  time  was  a  fruit  inspector  of  Jack- 
son county,  Or.,  that  certain  fruit  trees  sitsated 
upon  said  premises  herein  described  were  aSect- 


4b»For  oUi**  eases  see  same  topic  and  KBT-NUHBBR  tn  ill  K«7-NunitMred  Dlgssts  and  Xodesw 
•For  oplolon  on  motion  for  rehe&rfng.  Be«  16S  Pac.  1184. 
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«d  and  afflicted  with  said  'pear  blight,'  and  were 
a  menace  to  the  community,  and  that  stei>s  must 
be  taken  by  the  plaintiff  to  eradicate  said  eTi), 
to  wH,  said  'pear  blight,'  either  by  taking  out 
the  trees  or  cutting  out  and  off  the  limbs  or 
other  parts  of  those  trees  so  affected,  and  upon 
failure  upon  the  part  of  the  plaintiff  so  to  do, 
he,  the  said  fruit  inspector,  would  take  these 
necessary  and  proper  steps  himself,  and  the 
cost  of  the  same  would  thereby  become  a  lien  and 
charxe  against  said  proper^. 

"That  the  plaintiff  immediately  complied  with 
said  order  and  said  iDStructions,  and  began  to 
cut  out  said  'pear  blight'  wherevftr  and  when- 
ever be  found  the  same  in  said  orchard,  and  in 
said  fruit  trees,  and  attempted  to  eradicate  the 
same  as  well  as  posKible. 

•TTiat  from  said  March  21.  1914.  the  date 
when  plaintiff  entered  into  possession  of  said 
premises,  and  up  to  March  20,  1015,  the  date 
when  he  surrendered  the  possession  thereof  to 
the  redemptiooer,  said  defendant  herein,  plain- 
tiff was  forced  to  expend,  and  did  expend,  in 
cnltivating,  taking  care  of  said  fruit  trees  and 
said  orchard,  and  in  eradicating  and  cutting 
out  said  blight,  as  aforesaid,  and  in  the  pur- 
i^ase  of  materials  for  use  upon  and  which  were 
used  upon  said  fmlt  trees,  and  upon  said  or- 
chard, spraying,  etc.,  the  full  sum  of  $574.45; 
that  the  real  and  reasonable  value  of  plaintiff's 
own  services  in  cutting  out  said  blight,  cultivat- 
ing, taking  care  of  said  orchard  and  fruit  trees, 
spraying,  etc.,  was  and  is  the  sum  of  $600; 
that  eadi.  every,  and  all  of  said  services  so  ren- 
dered and  performed,  whether  by  the  plaintiff 
himself,  or  whether  performed  by  some  one  else, 
for  which  be  paid,  and  said  material  so  used, 
were  necessary,  proper,  and  needful  in  the  care 
and  management  of  said  orchard  and  said  fruit 
trees  and  said  premises,  and  were  and  are  in 
accord  with  the  practice  of  good  husbandry, 
and  greatly  and  materially  assisted  and  braefited 
said  orchard,  said  premises,  and  said  fruit  trees, 
and  without  the  same  said  ordiard  and  fruit 
trees  would  now  be  practically  worthless  and 
of  no  value  as  a  commercial  orchard  or  othei^ 
wise;  that  the  plaintiff  received  from  the  f-ale 
of  fruit  taken  from  said  orchnrd,  and  said  fruit 
trees  growing  thereon  the  full  sum  of  $166.89, 
leaving  a  balance  in  the  sum  of  $007 J}6  due  plain- 
tiff for  his  work.  labor,  services  so  rendered 
and  performed,  and  amount  expended  in  the 
care,  cultivation,  cuttine  out  blight,  spraying, 
■and  for  materials  furnished  and  provided  as 
aforesaid. 

"That  no  part  of  said  sum  of  $007.56  has  ever 
been  paid,  but  the  whole  amount  of  which  Is 
due  and  owing  unto  the  plaintiff  herein  from 
said  defendant  Josephine  Sooy-Smith,  and  which 
should  be  paid  by  the  said  defmdant  Josephine 
SooySmltb." 

Defendant  demurred  to  the  complaint  up- 
on tbe  ground  that  It  does  not  state  a  cause 
of  action.  The  demurrer  being  overruled,  an 
answer  was  died  consisting  of  admissions 
and  denials  and  a  counterclaim  of  $1,000  for 
tbe  use  and  occupation  of  the  premises. 
Plaintiff  demurred  to  the  counterclaim,  and, 
although  the  demurrer  was  not  directly  pass- 
ed upon,  the  court  sustained  objections  to 
the  admissibility  of  any  evidence  lu  support 
thereof.  A  reply  havlug  been  filed,  a  trial 
to  a  jury  was  had,  resulting  In  a  verdict 
and  judgment  tor  plaintiff  In  the  sum  of 
$418.72,  and  both  parties  appealed. 

Lincoln  McCormack,  of  Medford,  for  ap- 
pellant. George  M.  Roberts,  of  Medford,  for 
revondent. 

BBNSON,  J.  (after  stating  tbe  facts  as 
above).    [1]  We  shall  first  consider  the  de- 


I  murrer  to  the  complaint,  the  OTernillng  of 
wmch  Is  assigned  as  error.  Tb\a  pleading 
was  evidently  framed  and  the  cause  was  tried 
upon  the  theory  that  the  purchaser  of  reel 
property  at  an  execution  sale  stands  In  tue 
shoes  of  a  mortgagee  in  possession,  and  Is 
therefore  entlUed  to  recover  from  a  redemp- 
tor  the  moneys  necessarily  expended  by  him 
In  preserving  the  estate  from  loss  and  In* 
jury.  If  this  theory  were  correct,  we  might 
hold  tbe  complaint  sufBdent  to  JusUfy  an 
aocountli^  and  recovery  of  such  moneys  as 
had  been  necessarily  expended  in  the  pres- 
ervation of  tbe  estate;  but,  unfortunately, 
the  purchaser  at  an  execution  sale  does  not 
bear  such  relatlcm  to  the  property,  except 
In  the  sense  that  be  may  retain  possession 
there<tf  until  the  redemptor  has  paid  tbe 
sums  specified  In  the  statute.  Tbe  true  doc* 
trine  is  thus  expressed  In  2  Jtmes  on  Mort- 
gages (6th  Ed.)  i  1051b: 

"If  the  purchaser  at  a  foredosure  sale  has 
paid  tlie  purchiwe  monef  and  there  is  a  sab- 
seqi^ent  redonption,  his  rights  are  determined  by 
treating  him  as  a  mortgagee  in  pooscprion  to  the 
utoit  of  the  price  paid  by  him  with  interest, 
and  must  acconnt  for  the  rents  and  profits." 

The  statute  relating  to  redemption  reads 
thus: 

"The  judgment  debtor,  or  his  successor  In  In- 
terest, may,  at  any  time  prior  to  confirmation 
of  sale,  and  also  inthin  one  year  after  the  con- 
firmation of  sale,  redeem  the  property  on  paying 
the  amount  of  the  purchase  money,  with  inter- 
est thereon  at  the  rate  of  ten  per  centum  per 
annum  from  tbe  date  of  sate,  together  with  the 
amount  of  any  taxes  tbe  purchaser  may  have 
been  required  to  pay  thereon."  Section  248, 
U  O.  U 

Tbe  case  of  Hlggs  r.  McDuffle.  81  Or.  206, 
167  Pac.  794, 168  Pac  053,  makes  it  clear  that 
such  redemption  Is  not  from  the  mortgage, 
but  from  the  sale.  If  there  were  no  statute, 
there  conld  be  no  redemption.  In  Doerhoefer 
V.  Farrell,  20  Or.  304,  45  Pac.  797,  Mr.  Chief 
Justice  Bean  says: 

"The  right  to  redeon  from  an  execution  sale 
is  a  statutory  right,  and  the  court  con  nrither 
increase  nor  lessen  the  burden  of  the  redemp- 
tioner." 

We  have  been  unable  to  find  any  authority 
in  conflict  with  this  doctrine.  We  conclude, 
therefore,  that  the  demurrer  should  have 
been  sustained.  If  this  works  an  Injustice, 
and  we  think  it  does,  the  remedy  lies  with 
the  Legislature,  and  not  with  the  courts. 

[2]  Ckmstdering  defendant's  cross-appeal 
we  observe  that  the  answer  pleads  a  counter 
claim  of  $1,000  as  the  reasomvble  value  of  the 
use  and  occupation  of  the  premises  during 
tbe  time  they  were  in  the  possession  of  the 
plaintiff.  Under  this  plea  defendant  offered 
evidence  whldi  was  excluded  by  tbe  trial 
court,  which  ruling  was  assigned  as  error. 
It  is  stipulated  that  $166.80  was  received  by 
the  plaintiff  from  tbe  sale  of  fruit,  but  It  does 
not  appear  from  tbe  stipolatlon  that  this  is 
all  that  was  received  or  that  it  is  all  that 
should  have  been  received  for  the  products  of 
tbe  orchard.  Under  this  state  of  the  record 
It  was  error  to  exclude  the  erldenoe  offered. 
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2  Jones  on  Uortgases  (6tti  Ed.)  |  1122,  con- 
tains the  following  statement  of  the  correct 

practice: 

"If  a  mort^see  Umself  occupies  the  premliee, 
especiaUy  if  they  consist  of  a  farm  under  cul- 
tivation, upon  which  labor  and  money  must  be 
beatowed  to  produce  annual  crops,  he  will  be 
enlarged  with  such  sums  aa  will  be  a  fair  rent  of 
the  premiBea,  witboat  regard  to  what  he  may 
realize  as  profits  from  the  use  of  iL" 

[1]  Of  course,  the  plalntUF  should  be  al* 
lowed  to  offset  against  such  charge  such  sums 
as  be  may  have  expended  In  the  care  and 
cultivation  of  the  property  and  moneys  ex- 
pended In  protecting  It  from  deterioration,  to- 
gether with  the  reasonable  value  of  his  own 
services  In  such  worli. 

The  judgment  will  be  rerersed,  and  the 
cause  remanded  for  further  proceedlnss  not 
InconslBtent  herewith. 

McBRIDE.  0.  J.,  and  BUANBTT  and  HAA- 
RIS,  J  concur. 


(8S  or.  m)   

SOIITHWESTERN  SCSETY  INS.  CO. 
FOSTER  et  aL  • 

(Supreme  Court  of  Oregon.   July  8,  1917.) 
Appeal  and  Ebbor  ^»424— Notice  or  Ap- 

PEAL— NBCESBABT  PaRTT. 

In  suit  by  surety  on  contractor's  bond  to 
determine  to  whom  it  diould  pay,  where  Judg- 
ment was  renilered  against  the  surety,  and 
against  one  of  the  contractors  and  the  adminis- 
trator of  the  otber  contractor,  the  administrator 
was  a  oecessary  party  on  appeal  by  written  no- 
tice under  L.  0.  L.  i  550,  as  amended  by  Laws 
1913,  p.  617;  the  judgment  debtors  presumably 
having  the  right  of  contribution. 

[Ed.  Note. — For  other  casps,  see  Appeal  and 
Error,  Cent.  Dig.  H  2152-2154.] 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  Gbunty ;  J.  P.  Kavanaugb,  Judge. 

Suit  by  the  Southwestern  Surety  Insurance 
Company  against  William  Foster  and  others. 
From  the  decree  r^idered,  Foster  appeals, 
and  the  defendant  School  District  No.  1  of 
Multnomah  County  moves  to  dismiss  the  ap- 
peal  Appeal  dismissed. 

Jas.  E.  Cralb,  Thomas  A.  Hayes,  and  A. 
Q.  TbompsoQ,  all  of  Portland,  for  appellant 
Pulton  &  Boweruinn,  H.  B.  Nicholas,  and 
Newton  McCoy,  all  of  Portland,  for  defend- 
ant School  Dlst.  Na  1.  Chester  V.  Dolph,  of 
Portland,  for  req^ondent 

PER  CURIAM.  William  Foster  and  C.  A. 
Bartz,  composing  a  firm  doing  business  as 
Foster  ft  Co.,  engaged  to  build  a  scboolhouse 
for  school  district  No.  1  of  Multnomah  coun- 
ty, Or.  The  Southwestern  Surety  Insurance 
Company,  the  plaintiff  here,  underwrote  the 
bond  required  of  the  contractors  by  the  stat- 
ute. Various  creditors  of  the  firm  Instituted 
actions  against  it  and  garnished  the  money 
due  it  from  the  school  district,  about  which 
time  the  partnership  a^ndoned  the  worl£. 
Actions  were  then  commenced  In  the  name  of 


the  sdiool  dlstrfct  against  the  plaintiff  here 
for  the  benefit  of  sundry  persons  fumlsblng 
labor  and  materials  used  in  the  structure. 
At  this  juncture  the  plaintiff  surety  company 
began  this  rait  against  the  amtractors,  the 
school  district,  and  the  beneficiaries  of  the 
litigation  mentioned.  In  order  to  ascertain 
what  was  due  to  each,  so  that  Its  liability 
on  its  tmdertaklng  for  Foster  &  Co.  could  be 
definitely  determined.  After  a  hearing  the 
court  rendered  a  decree  for  the  district  for 
the  recovery  of  a  certain  amount  of  money 
from  the  plaintiff  and  the  defendants  Foster 
and  the  administrator  of  Barts,  who  bad  died 
pendente  lite,  and  further  providing  to  the 
effect  tliat  all  the  tools,  implements,  and 
supplies  left  by  the  contractors  In  the  posses- 
sion of  the  school  district  should  be  delivered 
to  the  plaintiff  to  be  sold  by  it  and  applied 
to  its  demands  against  Its  principals,  the 
contractors,  and  that,  should  there  be  any 
surplus  of  91.700  r^Alned  by  the  scbool  dis- 
trict to  satls^  the  attachments  and  samiah- 
ments  after  applyli^  It  to  tliat  purpose,  the 
same  should  be  paid  to  the  surety  company. 
A  notice  of  appeal  on  b^ulf  of  the  defendant 
Foster  was  filed  cont^ning  an  admisston  ot 
service  by  the  attorney  for  the  sdiool  dis- 
trict and  having  an>raded  thereto  this  writ- 
ing: 

"State  of  Oregon,  Conn^  ot  Hultnomab— ss.: 

"I,  Thomas  A.  Hayes,  do  hereby  certify  that 
I  am  one  of  the  attorneys  for  appellant,  William 
Foster;  that  I  served  the  within  notice  of  ap- 
peal 00  Chester  V.  Dolph,  attorney  for  plaintiff. 
Southwestern  Surety  Insurance  Company,  this 
4th  day  of  October,  1916;  that  said  Chester  V. 
Dolpb  refused  to  accept  service  of  said  notice  <tf 
appeal  by  signing  acceptance. 

"[Signed]   Thomas  A.  Hayes." 

The  school  district  now  moves  to  dlsmlse 
the  appeal,  Inter  alia,  "for  the  further  rea- 
son that  G.  S.  Breitllng,  administrator  of  C 
A.  Bartz,  deceased,  did  not  Join  In  the  appeal . 
herein  and  no  notice  of  appeal  was  served 
on  said  administrator."  The  decree  being 
against  the  plaintiff,  the  defendant  Foster, 
and  the  administrator  of  Bartz,  presumably 
the  right  of  contribution  would  exist  between 
the  partners.  The  Bartz  estate  t)eing  liable 
for  the  payment  of  the  decree,  the  adminis- 
trator would  be  Interested  in  retaining  the 
right  to  compel  Foster  to  pay  bis  part  of  the 
established  liability.  If,  however,  the  latter 
succeeded  in  overturning  the  decree  or  modi- 
fying it  in  some  particular  as  to  himself,  it 
would  remain  a  charge  against  the  surety 
and  the  estate  who  have  not  appealed  with 
the  right  of  contribution  gone. 

This  subject  was  treated  by  Mr.  Justice 
Bean  In  Templeton  v.  Morrison.  66  Or.  403, 
131  Pac.  319,  135  Pac.  95,  wherein  he  con- 
cludes that  a  person  jointly  liable  with  the 
appellant  Is  an  adverse  party  upon  whom 
notice  of  appeal  must*  be  served.  Where 
written  notice  of  appeal  Is  adopted  as  the 
means  of  bringing  a  case  before  this  court 
for  review,  the  statute  requires  it  to  be  serv- 


4s^For  otlier  otMs  see  Mffl«  toplu  and  KBT-NDUBBR  in  all  K«r-Nnm)MrsA  DIfssts  and  ladwtss 
•Reheartns  denied  July  H,  191T. 
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ed  upon  all  adverse  parties  who  have  appear- 
ed in  the  action  or  suit  Lavs  1913,  c  SIO, 
amending  section  550,  Lt.  O.  L  In  the  present 
Instance  there  was  quite  as  mudi  reason  to 
serve  notice  upon  tbe  administrator  as  npon 
the  plaintiff,  because  the  estate  was  equally 
bound  by  the  decree.  It  Is  unnecessary  to 
consider  the  other  reasons  apon  wblch  the 
motion  is  grounded. 

On  the  authority  of  Templetim  t.  Morrison, 
therefore,  the  ai>peal  must  be  dismissed. 


<86  Or.  37) 


STATE  T.  MARASTONI. 


(Snpreme  Court  of  Oregon.   July  3,  1017.) 

1.  IlfTOXIOATiNO    r^QUDBS  4=3137— PBOHIB I- 

noN  Statute— CoNSTBOcnoK—'MAHTTFAO- 

TUBE.** 

One  who  pressefl  juice  from  grapes,  puts 
It  in  a  vat  and  permits  it  to  ferment  by  natural 
process  with  inteat  to  use  part  of  it  in  tbe  state 
as  a  beverage  for  himself  and  family,  manu- 
factures wine  in  violation  of  Gen.  Laws  1015, 
p.  150. 

[Ed.  Note.~For  other  cases,  see  Intozicatinc 
Liquors,  Cent.  Dig.  {  147. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Manufacture.] 

2.  iNToxicAxma  Liqcoaa  «=»13T— Pbohibx- 
TioN  Statute— "Ma  NUFACTUBE." 

Where  "manufacture,"  as  used  in  Gen. 
Laws  1915,  p.  151,  §  5,  means  to  make,  irrespec- 
tive of  quantity  produced  or  use  to  which  it 
Is  to  be  put 

lEd.  Note.— For  other  cases,  see  Intoxicating 
moors,  Cent  Dig.  i  147.] 

&  OotfsrrnmoNAL  Law  ^29{^Ihtoxioat- 
iHG  Liquoae  «=>17 — Pbohibitino  Manu- 
facture—Con  btitutionalitt. 
Const.  Or.  art.  1,  S  36,  as  amended  (see 
Lews  1915.  p.  12),  forbidding  the  manufacture 
of  Intoxicating  wine  for  the  maker's  own  use, 
does  not  violate  Const.  U.  S.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  Sll;  Intoxicating  Liquors, 
Cent.  Dig.  H  21-23.1 

Department  S.  Appeal  from  Circuit  Court, 
Multnomah  County ;  C.  U.  Gantenbeln,  Judge. 

Joe  Marastonl  was  found  guilty  of  violat 
Ing  Laws  1915,  p.  150,  relating  to  manufac- 
ture of  intoxicating  liquors,  and  appeals. 
AfHrmed. 

The  defendant  was  complained  against  In 
the  municipal  court  of  the  city  of  Portland 
fbr  a  violation  ctf  chapter  141  of  the  General 
Laws  of  1915,  relating  to  the  manufacture 
of  intoxicating  liquor.  The  complaint  Is  as 
follows: 

"The  said  Joe  Marsstonl,  on  the  27th  day  of 
September,  A.  D.  1916,  in  the  county  of  Mult- 
nomah and  state  of  Oregou,  then  and  there  be- 
ing, did  then  and  there  unlawfully  and  willfully 
beep  end  maintain  as  a  common  nuisance  that 
certain  pince  known  and  descrilwd  as  344  Sec- 
ond street,  in  the  city  of  Portland,  in  the  county 
and  state  aforesnid,  by  then  and  there  at  said 
place  maniifacturiDg  and  keeping  for  sale,  bar- 
ter, and  delivery,  in  violation  of  law.  certoin  in- 
toxicating liquors,  to  wit,  wine,  and  by  then  and 
there  keeping  and  using  in  said  place  certain 
intoxicating  liqnors,  bottles,  kegs,  barrels, 
•yphODs,  und  other  vessels  containing  intoxicat- 


ing liquors,  and  other  property,  for  the  pur- 
pose of  keeping  and  maintaining  said  puace 
above  described  as  a  common  nnisaDce,  con- 
trary to  the  sututes  tn  sacb  case  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  state  of  Oregon." 

That  portion  of  the  Ooustitution  bearing 
upon  the  matters  here  dlscu^ed  is  section 
86,  article  1  {sea  Laws  1915,  p.  12),  in  effect 
January  1.  1016,  and  is  as  follows: 

"From  and  after  January  1,  1016,  no  Intoxi- 
cating liquors  shall  be  manufactured,  or  sold, 
within  this  state,  except  for  medicinal  purposes 
upon  prescription  of  a  licensed  physician,  or 
for  s(3entific,  sacrammtal  or  maehanical  pur- 
poses. •  • 

The  statute  of  1915,  so  tar  as  It  relates  to 
this  subject,  is  as  follows : 

"Section  1.  This  entire  act  lAall  be  deemed 
an  exercise  of  the  police  powers  of  the  state  for 
the  protection  of  the  public  health,  peace  and 
morals,  and  all  of  its  provisions  shall  be  liberal- 
ly construed  for  tbe  attainment  of  that  purpose. 

"Sec.  2.  The  words  "intoxicating  liquor,'  as 
used  in  this  act  shall  be  construed  to  embrace  ' 
all  spirituous,  malt,  vinous,  fermented  or  other 
intoxicating  liquors ;  and  all  mixtures  or  prep- 
arations reasonably  likely  or  intended  to  be 
used  as  a  beverage,  which  shall  contain  in  ex- 
ceed of  one  half  of  one  per  centum  of  alcohol  by 
volume,  shall  oe  deemed  to  be  embraced  within 
such  term,  independently  of  any  other  test  of 
their  intoxicating  character;  and  alt  mixtures, 
compounds  or  preparationiu  whether  liquid  or 
not,  which  are  intended,  wnen  mixed  with  wa- 
ter or  otherwise,  to  prouuce,  by  fermentation  or 
otherwise,  an  intoxicating  liquor,  shall  also  be 
deemed  to  pe  embraced  within  such  term." 

That  part  of  section  0  relating  to  tbe  manu- 
facture of  intoxicating  liquor  provides: 

"The  provisions  of  this  act  shall  not  be  con- 
strued to  prevent  any  one  from  mnnufactarinst 
for  hla  own  use,  nnfennented  wine  or  nonintoxi- 
cating  cider,  or  wine  for  sacramental  purposes, 
or  to  prevent  tbe  manufacture,  from  fruit  grown 
exclusively  within  tbe  state,  of  vinegar  or  non- 
intoxicating  cider  for  use  a.nd  sale,  or  to  prevent 
tbe  sale  at  wholesale  only  to  druggists  of  ethyl 
alcohol  for  medicinal,  pb'annaceutlcal,  scien- 
tific, and  mechanical  purposes,  and  for  external 
use  and  application,'' 

Section  15  prescribes : 

"All  premises,  buildings,  vehicles,  boats,  and 
all  other  places  wbere  intoxicating  liquors  are 
manufactured,  sold,  bartered  or  given  awny,  in 

violation  of  law,  or  where  persons  are  permit- 
ted to  resort  for  the  driuking  of  intoxicating  liq- 
uor as  a  twveragc,  or  where  intoxicating  liq- 
uors are  kept  for  sale,  barter  or  deli\-ery,  in 
violation  of  law,  and  all  intoxicating  liquors, 
bottles,  glasses,  kegs,  pumps,  bars,  and  other ' 
property  kept  in  and  used  in  niaiutaiuing  such 
premises,  buildings,  vehicles,  boats,  or  other 
places,  are  hereby  declared  to  be  common  nui- 
sances: Provided,  that  nothing  in  this  act  shall 
be  construed  to  interfere  with  the  rights  of  sea- 
going vessels  to  keep  liquor  thereon. , provided 
they  comply  with  all  the  provisions  of  tliia  act; 
and  ever^  person  who  maintains  or  assists  in 
maintaining  such  common  nuisance  shall  be  held 
euilly  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  for  each  offense  as  provided  in 
section  30  hereof  for  offenses  under  this  act." 

The  defendant  was  convicted  in  the  munici- 
pal court  and  appealed  to  the  circuit  court. 
The  case  was  there  tried  before  the  court 
without  a  jury  upon  a  stipulated  state  of 
facts,  which  stipulation  we  quote: 
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"That  Joe  Marastoni,  the  defendant  above 
named,  in  the  county  of  Multnomah,  and  atate 
of  Orecon,  on  or  about  the  2l8t  day  of  Septem- 
ber,  1016,  had  in  his  poasession  at  his  private 
dwclHoK  house,  located  at  Mi  Second  street, 
Portland,  said  county  and  state,  about  one- 
third  of  a  ton  of  Rrapes,  which  he  then  and 
there  crashed,  and  from  which  he  squeezed  the 
juice  into  a  container,  thereby  making  for  his 
ovm  personal  use  and  for  the  use  of  hia  family 
fifty  galloDS  of  wine,  containing  at  the  said  time 
less  than  one-halt  of  one  per  centum  of  alcohol 
by  volume:  that  thereafter,  no  act  or  thing  was 
done  by  the  said  defendant,  and  the  said  wine  | 
was  allowed  to  remain  in  said  container  to  fer- 1 
ment,  and  the  same  did.  by  the  natural  process 
of  nature  alone,  on  the  27th  day  of  September, 
1916,  become  fermented  wine  containing  in  ex- 
cess of  one-half  of  one  per  centum  of  alcohol  by 
volume,  and  on  said  date  was  in  the  possession 
of  the  said  defendant  in  the  county  of  Mult- 
nomah and  state  of  Oregon,  who  was  then  and 
there  keeping  the  same  for  the  following  pur- 
poses: The  greater  portion  thereof  was  to  be 
used  by  the  defendant  and  bis  family  as  a  bev- 
erage and  as  a  food  with  their  meals  as  a  part 
thereof,  and  for  culinary  purposes,  and  was  not 
manufactured  or  kept  for  the  purpose  of  sale, 
barter,  or  delivery.  The  remaining  portion  of 
the  same  was  to  be  allowed  to  become  vinegar 
by  the  further  process  of  nature,  and  to  be 
used  by  the  defendant  and  bis  family  for  culi- 
nary purpoaes  and  table  use,  and  not  as  a  bever- 
age." 

The  court  upon  these  facta  adjudged  the 
defendant  guilty,. and  Imposed  a  fine  of  $50, 
from  which  Judgment  he  appeals. 

Albert  B,  Ferrera  and  Jos.  H.  Page,  both 
ot  Portland,  for  appellant.  Charles  C.  Hind- 
man,  of  Portland  (Walter  II.  Evans,  Dlst 
Atty.,  of  Portland,  on  the  brief),  for  the  State. 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  [1|  The  principal  question  in 
this  case  is  whether  the  defendant  "manufac- 
tured" the  wine  which  he  kept  on  the  prem- 
ises. That  he  pressed  the  Juice  from  the 
grapes,  put  It  in  a  rat,  and  permitted  it  to 
ferment  by  the  usual  natural  process,  with 
the  intent  to  use  part  of  It  in  that  state 
as  a  beyerage  for  himself  and  family,  is  ad- 
mitted. Aft  to  this  portion  of  the  lUjuld  we 
are  of  tlie  opinion  that  be  is  guilty  of  a  vio- 
lation of  the  statute.  Webster's  Dictionary 
defines  the  word  "manufacture"  to  mean, 
"To  make  (wares,  machinery,  or  other  prod- 
ucts) b^  band,  by  machinery,  or  by  other 
agency."  In  Murphy  v.  Amson,  96  U.  S.  131, 
24  L.  Ed.  7T3,  It  Is  observed: 

"Beer  may  well  be  said  to  be  manufactured 
from  malt  and  other  ingredients,  whisky  from 
com,  or  cider  from  apples.  The  fact  that  the 
identity  of  the  original  artide  or  articles  is 
lost,  and  that  a  new  form  or  a  new  character  is 
assumed,  is  not  material  in  determining  wheth- 
•er,  within  the  popular  idea,  as  embodied  in  the 
customs  act,  the  article  in  question  is  a  manu- 
facture from  its  original  elements." 

[2]  We  are  of  tbe  opinion  that  the  word 
"mannfacture,"  as  used  in  section  5  of  tbe  act 
referred  to,  means  to  "make"  Irrespective  of 
tbe  quantity  produced,  or  the  use  to  which 
It  Is  to  be  put.  This  is  made  clear  by  section 
9,  which  provides  that  the  provtsi<Mi8  of  the 
act  shall  not  be  construed  to  prevent  any  one 


from  manufacturing  for  his  own  use  on- 
fermented  wine  or  nonintoxlcatlng  cider,  vrine 
for  sacramental  purposes,  or  to  prevent  tbe 
manufacture  of  vin^r  or  nonintoxieatlns 
cider  for  sale.  In  this  case  tbe  exception 
proves  the  rule  as  to  those  things  not  ex- 
cepted. Section  6  is  general  and  applies  to 
all  intoxicating  liquors.  Section  6  out  of 
caution  excepts  wine  manufactured  for  sac- 
ramental purposes  and  onfermented  wine 
manufoctured  for  the  use  of  the  maker,  and 
the  framer  aware  of  tbe  t&ct  that  cider  or 
grape  Juice  must  become  Intoxicating  in  the 
process  of  becoming  vinegar  permits  these 
processes  to  he  carried  on  unUl  the  vinous 
fermentation  has  passed  and  tbe  acetous 
fermentation  has  begun.  The  section  last 
referred  to  makes  plain  the  sense  in  which 
the  word  "manufacture"  Is  employed  In  tbe 
act.  It  penults  the  "manufacture"  of  on- 
fermented  wines  and  wine  for  sacramental 
purposes,  which  Indicates  clearly  that  tbat 
term  Is  used  as  a  synonym  for  "make." 

It  is  claimed  that  because  the  defendant 
did  no  affirmative  act  to  produce  fermenta- 
tion, but  simply  put  the  grape  Jidce  into  a  vat 
and  "let  nature  take  its  course,"  he  did  not 
manufacture  tbe  wine;  but  this  contention 
Is  unsound.  Under  sudi  a  construction  no 
wine  ever  has  been  or  ever  will  be  mode  by 
human  agency.  The  stipulation  admits.  In 
substance,  that  defendant  placed  the  Jidce 
In  the  vttt,  and  there  allowed  it  to  ferment, 
and  that  bis  intent  was  to  use  the  greater 
portion  OS  a  beverage  for  himself  and  family 
as  food  wltb  their  m^ls,  and  to  allow  the 
renuinder  to  become  vinegar.  He  but  pur- 
sued the  usual  process  of  making  wine.  Ttie 
well-known  action  of  the  air  and  the  germs 
therefrom  which  produce  fermentation  were 
utilized  and  Intended  to  be  utilized  In  the 
process  of  manufacture;'  Some  of  tbe  most 
Important  compounds  known  to  commerce 
and  medldne  are  manufoctored  by  bringing 
two.  or  more  substances  in  contact  and  al- 
lowing tbe  cbonlcal  forces  ot  nature  to 
produce  a  new  compound  or  sulntance.  Mor- 
phy  r.  Amson,  supra. 

[3]  It  la  also  claimed  that  If  section  36. 
art  1,  of  our  Constitution  should  be  con- 
strued so  as  to  prevent  the  manufacture  of 
intoxicating  wine  for  the  maker's  o.wn  tise. 
It  is  violative  of  the  Fourteenth  Amendment 
to  the  national  Constitution.  Tbls  conten- 
tion is  not  new,  and  is  disposed  of  in  Mugler 
v.  Kansas,  123  U.  S.  663,  8  Sup.  CL  297,  31 
L(.  Ed.  205.  wherein  Mr.  Justice  Harlan, 
speaking  of  the  attitude  of  the  courts  toward 
legislation  of  this  character,  observes: 

"If,  therefore,  a  state  deems  the  absolute  pro- 
hibition of  the  manufacture  and  sale,  within 
her  limits,  of  intoxicating  liquors  for  other  than 
medical,  scientific,  and  manufacturing  purposes, 
to  be  necessary  to  the  peace  and  security  of 
society,  the  courts  cannot,  without  usurpiog 
legislative  functions,  override  the  will  of  the 
people  as  thus  expressed  by  their  dioeen  repre- 
sentatives. They  have  nothing  to  do  with  tbe 
mere  policy  of  legislatioa.    indeed,  it  is  a 
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fundameatal  prindple  In  oar  InstiUitioDa,  indis- 
pensable to  the  praervatioQ  of  public  liberty, 
that  one  of  the  Separate  departments  of  govern- 
ment shall  not  usurp  powers  committed  by  the 
Constitution  to  another  department.  And  so, 
if.  in  the  judgment  of  the  Legislature,  the  man- 
ufacture of  intoxicating  liquors  for  tbe  maker's 
own  use,  as  a  beverage,  would  tend  to  cripple, 
if  it  did  not  defeat,  the  effort  to  guard  the  com- 
munity against  the  evils  attending  the  excessive 
use  of  such  liquors,  it  is  not  for  the  courts,  up- 
on their  views  as  to  what  is  best  and  safest  for 
the  community,  to  disregard  the  legislative  de- 
termination of  that  question.  So  far  from  such 
a  regulation  having  no  relation  to  the  general 
end  sought  to  be  accomplished,  the  entire 
scheme  of  prohibition,  as  embodied  in  the  Cod- 
stitntion  and  laws  of  Kansas,  might  fail,  It  the 
right  of  cacli  citizen  to  manufacture  intoxicat- 
ing liquors  for  his  own  use  as  a  beverage  were 
recognized.  Such  a  right  does  not  inhere  in 
citisensbip.  Nor  can  it  be  said  that  Kovern- 
ment  interferes  with  or  impairs  any  ones  con- 
stitutional rights  of  liberty  or  of  property,  when 
it  determines  that  the  manufacture  and  sale  of 
intoxicating  drinks,  for  general  or  individual 
use,  as  a  beverage,  are,  or  may  become,  hurtful 
to  society,  and  constitute,  therefore,  a  business 
in  which  no  one  may  lawfully  engage.  Those 
rights  are  best  secured,  in  our  government,  by 
C&e  observance,  upon  the  part  of  al),  of  such  reg- 
ulations as  are  establi«hed  by  competent  au- 
thority to  promote  the  common  good.  No  one 
may  rightfully  do  that  which  uie  lawmaking 
poWer,  upon  reasonable  grounds,  declares  Co  be 
prejudicial  to  the  general  welfare." 

No  doubt,  to  many  of  oar  citizens  acctis- 
tomed  to  tbe  use  of  wine  as  a  table  beverage 
to  the  same  extent  that  others  have  used 
tea  or  coffee  or  milk,  such  extreme  legislation 
may  seem  drastic  and  harsh.  It  certainly 
seems  so  to  the  writer,  but  whatever  may 
be  our  Individual  opinions  they  must  yield  to 
the  mandates  of  the  law. 

The  question  la  not  as  to  the  policy  of  the 
law,  but  as  to  the  power  to  enact  It.  and  this 
being  found  to  exist,  the  Judgment  will  be 
affirmed. 

MOORD,  BEAN,  and  McCABCANT,  JJ., 
concur. 


(K  Or.  45) 

STATE  T.  FBTSCH  et  aL 
(Sapicme  Court  of  Oregon.   July  3,  1917.) 

1.  Cbiminal  Law  «=>1032I4)  —  Appeal  and 
Erbor— Harmless  Error. 

'  In  tbe  absence  of  objection,  failure  to  make 
an  entry  of  an  order  showing  that  a  person  ac- 
cused of  assault  and  battery  stated  that  the 
name  under  which  he  was  tried  was  his  own.  as 
required  by  L.  O.  L.  f  1466,  htld  harmless  error. 

lEd,  Note.— For  other  cases,  see  Orlmlnal 
Law.  Cent  Dig.  |  2627.] 

2.  Crivikax.  Law  ^200(12)  —  JuBnoicrioN 
OF  Coubt'b  Sxntence. 

Under  L.  O.  L.  1 1924.  as  amended  by  Laws 
1911,  p.  179,  providing  that,  if  any  person  not 
armed  with  a  dangerous  weapon  shall  assault  an- 
other or  shall  commit  an  assault  and  battery,  he 
may  be  fined  not  leas  than  $50  or  more  than 
$500,  if  tried  in  tbe  circuit  court,  or  not  less 
than  $5  er  more  than  $50  if  tried  before  a  jus- 
tice of  the  peace,  a  circuit  court  has  jurisdiction 
to  impose  a  fine  of  $150  in  a  prosecution  com- 


menced in  the  court  of  a  Justice  of  the  peace 
wherein  a  fine  of  only  $20  was  imposed. 

[Ed.  Kote. — For  other  cases,  see  Crioiinal 
Law,  Cent.  Dig,  JS  669-571,  592-597.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  H.  Davla.  Judge. 

August  Fetsch  and  T.  F.  Ward  wCTe  ctm- 
victed  of  assault  and  battery  before  a  Jus- 
tice of  the  peace.  From  a  convtctlcHi  la  the 
circuit  court,  they  appeaL  Affirmed. 

B.  K.  Sargent,  of  Portland,  for  appellants. 
O.  C.  Hlndman,  Deputy  Dlst  Atty.,  of  Port- 
land (Walter  H.  Evans,  Dlst  Atty.,  of  Port- 
land, im  the  brief),  for  the  State. 

BEAN,  J.  The  defendants,  August  Fetsch 
and  T.  F.  Ward,  were  complained  against  un- 
der fictitious  names  In ,  the  Justice's  court 
for  tlie  district  of  Portland  for  tbe  crime  of 
assault  and  battery  and  were  arrested.  They 
entered  pleas  of  not  guilty,  and  upon  being 
tried  were  convicted  and  fined  $20  each.  An 
anKal  was  taken  to  the  circuit  court,  where 
tbe  defendants  were  found  guilty  by  the  ver- 
dict of  a  Jury,  and  a  fine  of  $160  each  was 
Imposed  by  the  court  An  appeal  was  prose- 
cuted to  this  court 

[1]  It  Is  assigned  aa  error  that  tbe  com- 
plaint la  Insoffident  for  the  reason  that  the 
true  names  of  the  defendante,  which  appear 
in  the  title  of  the  cause,  are  not  inserted  in 
the  body  of  the  complaint,  and  that  there  Is 
nothing  in  the  record  to  show  that  an  order 
was  made  by  the  court  directing  that  an  en- 
try of  the  fact  that  the  defendants  each  stat- 
ed that  another  name  than  that  in  the  com- 
plaint was  his  true  name  be  entered  In  the 
journal  as  provided  in  sectl(xi  1466,  U  O.  U 
Fictitious  names  of  the  defendants  are  In  tbe 
body  of  the  complaint,  and  the  names  mider 
which  tbey  pleaded  appear  to  have  been  In- 
serted In  the  title  of  the  cause.  All  the  later 
proceedings  In  the  case  were  had  against 
them  under  their  true  names  sub^ntlally  In 
conformity  with  section  1441  and  tbe  one 
Just  referred  to,  and  evidently  so  by  order  of 
the  court  The  failure,  If  any,  of  the  proper 
entry  of  any  order  made  would  only  be  a 
matter  of  correcting  the  Journal  of  the  court 
to  show  the  true  proceeding  taken.  At  the 
most,  the  conrt  having  Jurisdiction  of  the 
subject-matter  and  of  the  persons  of  the  de- 
fendants, lb  was  only  an  Irregularity  which 
affected  no  substantial  rights  of  the  defend- 
ants. The  matter  was  not  called  to  the  at- 
tention of  either  justice's  or  circuit  court 
Defendants'  undertaking  of  bail  and  notice 
of  Appeal,  presumably  prepared  by  their 
counsel,  both  state  the  true  names  of  the  de- 
fendants and  nothing  more.  If  there  was 
any  error  In  this  respect  in  the  circuit  court, 
the  defendants  Invited  it  and  they  cannot  be 
heard  to  complain.  The  complaint  charged, 
and  they  fully  understood,  the  offense  for 
which  they  were  to  answer.  We  review  only 
the  action  of  the  trial  court.   This  Infor- 
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malltr  was  not  made  the  robject  of  inquiry 
there.  It  Is  now  too  late  for  the  defendants 
to  complain  of  that  which  did  not  prejudice 
tbelr  case. 

[2]  It  Is  contended  on  behalf  of  defendants 
that  the  circuit  court  upon  the  trial  of  the 
cause  wag  exercising  appellate  jurisdiction 
and  could  Impose  no  greater  fine  than  that 
authorized  to  be  adjudged  by  the  justice's 
court.  Section  2411,  L.  O.  L.,  confers  juris- 
diction upon  a  justice's  court  of  the  crime 
ot  assault,  and  assault  and  battery,  not 
charged  to  have  been  committed  with  Intent 
to  commit  a  felony,  or  In  the  course  of  a  riot, 
or  with  a  dangerous  weapon,  or  upon  a  pub- 
lic officer  in  the  discharge  of  bis  duties.  Sec- 
tion 1924,  L.  O.  L.,  as  amended  by  Gen.  Laws 
1911,  p.  179,  enacts: 

"If  any  person  not  betog  armed  with  a  rlan- 
gerous  weapon,  shall  aBsaolt  another  or  shall 
commit  any  assault  and  battery  upon  another 
such  person,  upon  conviction  thereof,  shall  be 

iiQoished  by  imprisonment  in  the  county  jail  not 
ess  than  three  months  nor  more  than  one  year, 
or  by  a  flne  not  Itm  than  $50  nor  more  than 
fSOO:  Provided,  tiiat  In  any  case  In  which  any 
person  shall  be  accused  in  a  court  of  a  justice  of 
the  peace  shall,  on  motion  of  the  district  attor- 
ney, at  any  time  before  trial,  either  proceed  to 
examine  and  dispose  of  the  case  as  committing 
mugiitrate.  either  discharging  the  defendant  or 
holding  him  to  answer  the  charge  before  the  dr* 
cuit  court,  or  proceed  with  the  trial  of  the  case 
as  in  other  cases  over  which  a  justice's  court  has 
jurisdiction  but  if  the  defendant  is  convicted,  the 
jostice  cannot  impose  upon  such  defendant  any 
other  or  greater  punlsbment  than  a  fine  ot  not 
leas  than  $5.00  nor  more  than  990." 

Under  these  aectloiu  a  Justice's  ooort  has 
concurrent  JurisdlctlMi  with  the  circuit  court 
in  certain  cases  ot  assault  and  battery. 
Nerertheiess  the  Justice's  court  is  authorized 
to  Impose  upon  the  defendants  no  other  or 
greater  punishmmt  than  a  flne  oC  not  less 
than  $6  nor  m<ne  than  960.  According  to  the 
clear  mandate  of  the  statute,  In  any  case  of 
assault,  or  assault  and  battery,  by  any  per- 
son not  being  armed  with  a  dangerous  weap- 
oOt  the  only  penalty  that  can  be  inflicted  Is 
Imprisonment  In  the  county  Jull  not  less  than 
three  mraiths  nor  more  than  one  year,  or  a 
flne  of  not  less  than  $50  nor  more  than  9500. 
upon  ccmTiction  in  any  court  other  than  a 
Justice's  court  Ex  parte  Martin  (D.  C.)  46 
Fed.  482.  This  atatute  ts  the  only  aothority 
the  <drcnit  court  had  to  «cercise  in  the  cause, 
and  there  was  no  error  in  ounplying  with 
the  enactment  In  effect  the  lawmakers 
bare  said  that  in  any  case  of  assault  or  as- 
sault and  battery  of  sufficient  importance  for 
the  circuit  court  to  take  c^nlzance  of  the 
punishment,  if  Imposed,  shall  be  greater  than 
In  thoses  cases  of  a  like  nature  where  the 
law  Is  administered  by  a  Justice's  court  It 
may  seem  anomalous,  but  the  regulation  of 
the  sentence  is  for  the  legislative  d^uutment 
of  the  state.  In  Its  wisdcnn  It  has  seen  flt  to 
place  considerable  discretion  In  the  district 
attorney  as  to  the  interests  ot  the  state  In 
such  cases.  Upon  appeal  to  the  circuit  court 


from  a  Judgment  of  a  Justice  ot  the  peace  In 
a  civil  action  a  trial  de  novo  Is  bad.  After 
an  appeal  Is  perfected  the  action  Is  deemed 
pending  and  for  trial  therein  as  If  originally 
commenced  In  the  drcult  court  L  O.  L.  S 
2463.  Under  section  2509.  L.  O.  L.,  as 
amended  by  Laws  of  1913,  p.  507,  an  appeal 
is  taken  in  a  criminal  action  in  the  same 
manner  as  In  a  civil  action,  except  as  to  the 
mode  of  service  of  tho  notice  and  the  giving 
of  an  undertaking  for  costs.  In  a  note  to 
section  1924  Ex  parte  Martin,  supra.  Is  ree- 
ognlBcd  by  Hon.  W.  P.  Lord,  the  annolator, 
a  former  justice  of  this  court,  as  authority 
for  the  construction  of  section  1924,  L.  O. 
Lk,  to  the  efl'ect  that  the  circuit  court  cannot 
'impose  a  fine  of  less  than  $50.  Any  change 
In  the  long-established  rule  should  be  made 
by  legislative  enactmeut. 

The  trial  court  had  authority  to  impose 
the  fine  mentioned,  and  the  Judgment  is  af- 
firmed. 

McBRIDE,  0.  J.,  and  MOOBB  and  Uo> 
CAMANT,  1J.,  concur. 


(86  Or.  K) 

RANZAU  T.  DATIS  «t  al. 
(Supreme  Court  of  Oregon.  July  3,  lOlT.) 

1.  Tbustb  ^134— CoKSTBtronoN  —  Iktbsebi 
or  Trdsteb. 

Evidence  held  to  show  that  In  conveying 
property  to  a  daughter-in-law  In  trust  for  grand' 
child  it  was  the  intention  of  the  settlor  that 
trustee  and  her  husband  should  hsve  a  beneft* 
cial  interest  in  the  property  during  their  sod'i 
miaori^: 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Mg.  f  177.] 

2.  Teustb  «=s»225— Tbubtee'b  Right  to  Dis- 

BUBSBMENTB— GBNEBAL  RULK. 

It  is  a  general  rule  that  disbursements  which 
will  be  allowed  a  trustee  will  depend  much  upon 
the  character  of  the  trust  ^nd  the  directions  pv- 
en  by  the  instrument  of  trust 

[Ed.  Note.— For  other  cases,  see  ^Knsts,  Cent 
Dig.  S  322.] 

3.  Trusts  «s»225— Trubtek's  Rioht  TO  Dis- 
BUBSEHENTS— Upkeep  or  Preuises. 

If  a  trustee  has  the  power  of  managing  ths 
estate,  he  will  be  entitled  to  all  the  expenses  of 
keeping  It  up,  such  ss  hire  of  servants,  salaries, 
taxes,  costs  of  repairs,  rebuilding  farm  houses, 
manuring,  draining,  fencing,  and  other  like  ex- 
penses. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  S  S22.] 

4.  TausTS  «»211— ExPBNDrrcBES  tor  WmcH 
Estate  is  Liable. 

To  create  a  liability  against  a  trust  estate 
in  favor  of  a  third  person,  there  must  be  more 
than  the  mere  personal  engagement  of  the  trus- 
tee, for  the  expenses  of  properly  administering 
a  trust  although  a  lien  on  behalf  of  the  trus- 
tee on  the  estate  in  his  hands,  are  not  so  as  to  a 
person  employed  by  him,  and  in  such  cases  the 
only  remedy  la  against  the  trustee  personally 
unless  be  is  Insolvent 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent. 

Dig.  I  297%.) 
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6l  TBtrsn  «s»114— ConsTBUonoif— TifTBBEST 
OP  Tbustbe  —  Dkbd  to  MoTHn  fob  Son's 
Benefit. 

A  deeil  to  a  motber  as  trustee,  if  pxeciited 
for  the  benefit  of  tbe  son  when  he  shall  reach 
majorit;,  clotbea  her  with  an  executory  trust, 
which  does  not  become  executed  until  the  son 
reaches  majority. 

[Ed.  Nnte.— For  other  caaea,  see  Truats,  Cent. 
Dig.  1 164.] 

6.  Trusts  €=»14<Xt)—EsECUT0KT— Vested  Ti- 
tle IN  BENEnclART. 

So  long  as  a  truHt  is  executory  tbe  legal 
title  cannot  vest  in  tbe  beneficiary. 

[Ell.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  183.] 

7.  Trusts  ^»182— Management  or  Fbopeb- 
TY— Operation  op  Faru. 

Where  funds  wbicb  were  (tiven  to  a  daugh- 
ter-in-lsw  in  trust  for  her  aon  with  th«  inten- 
tion  that  she  and  ber  husband  ahould  have  the 
benefit  thereof  until  tbe  Bon'a  majority  were 
invested  in  a  farm,  tbe  trustee  and  her  husband 
had  authority  to  operate  tbe  farm  bo  as  to  yield 
an  income  for  tbe  purpoaea  of  tbe  trust. 

[Ed.  Note.— For  other  cues,  lee  Truats.  Cent 
Dig.  S  236.] 

8.  Trusts  «=3211— Necebsiabt  EzranDiruBEs 
— Liability  of  Estate. 

A  trust  estate  was  liable  for  serrlces  necea- 
■ary  for  cultivating  tbe  property  and  caring 
for  crops  raised  thereon  which  was  in  the  inter- 
ests of  tbe  beneficiary  and  for  the  benefit  of  the 
estate,  since  tbe  trustee  now  insolvent  had  she 
paid  such  expenses  would  have  bad  a  inat  claim 
against  the  estate  therefbr. 

[Ed.  Note.— For  otl)er  eaaea,  see  Tmats,  Gent 
I^.  I  287%.] 

Department  2.  -Appeal  from  Circuit  CoQrt, 
Marlon  County;  Wiu.  Galloway,  Judge. 

Suit  by  Arthur  J.  RaDzau,  by  Dorothea  V. 
Raczau,  his  guardian  ad  litem,  against  J.  C. 
Davis  and  another.  Judgment  for  defend- 
ants, and  plaintiff  ai^eals.  Afllrmed. 

See,  also,  158  Pac.  279. 

Chas.  E.  Lcnon.  of  Portland  and  John 
H.  AIcNary,  of  Salem  (Chas.  h.  McNary,  of 
Salem,  on  the  brief),  for  appellant  W.  G. 
Wlnslow,  of  tSalem.  for  respondents. 

BE:an,  J.  This  suit  involves  the  question 
as  to  whether  or  not  the  farm  described  In 
the  compiaint  Is  snbject  to  an  execution  up- 
on a  Judgment  In  favor  of  defendant  Davis 
obtained  for  ser^'ices  performed,  boarding 
help,  and  expenses  Incurred  raising  and  har- 
vesting a  crop  of  hops  on  the  land.  The 
trial  court  held  that  tbe  property  was  liable 
for  the  debt  and  plaintiff  appealed. 

The  plaintiffs  assert  that  the  real  estate  Is 
the  property  of  Arthur  J.  Ranzao,  a  minor; 
that  the  same  Is  held  In  tmst  by  Dorothea  V. 
Banzau,  his  mother.  The  circumstances  re- 
lating thereto  are  about  as  follows:  The 
grandfather  of  the  alleged  beneficiary,  John 
P.  Ranzau,  at  different  dates  advanced  mon- 
ey to  his  daughter-ln-Iaw.  She  testifies  that 
In  1897  she  and  iter  husband  borrowed  $1,100 
to  pay  off  bop  pickers ;  that  at  one  time  her 
father-in-law  advanced  $500  for  the  pur- 
chase of  an  organ  and  a  team  of  horses  for 
her  husband;   that  In  1008  he  purchased 


town  property  In  Orants  Pass  of  the  value  of 
$3,000,  taking  a  deed  in  the  name  of  hla 
daughter-in-law,  and  furnished  a  home  for 
them;  that  about  1000  he  advanced  $1,400 
which  was  used  to  redeem  property  belonging 
to  her  mother-in-law;  that  In  1901  he  sup- 
plied $1,100  for  a  hophonse  and  the  purchase 
of  160  ocres  of  adjoining  land.  According  to 
Mrs.  Ranzan's  testimony,  a  short  time  be- 
fore the  death  of  her  father-in-law  he  told 
her  to  destroy  the  book  in  which  the  mem- 
orandum of  the  money  loaned  and  expended 
had  been  kept,  to  put  this  money  aside  for 
his  grandchild,  and  to  invest  It  In  real  estate 
when  he  become  21  years  of  age.  She  states 
that  In  the  meantime  "I  and  my  husband 
was  to  have  the  benefit, "  and  he  said  "for 
me  to  put  in  trust  for  my  son."  The  Ranzaus 
resided  for  a  time  In  Grants  Pass.  On  sell- 
ing the  property  there  they  went  to  Wood- 
bum,  where  Mrs.  Ranzau  invested  In  real  es- 
tate. Selling  out  in  the  latter  place,  they 
went  to  Portland,  where  they  again  Invested 
In  property  which  they  sold.  After  that  they 
purchased  the  farm  in  question  in  Mart(»i 
county  In  1909,  paying  down  about  $4,000  or 
$5,000,  and  having  between  $500  and  $1,000 
of  their  funds  remaining.  The  deed  was  ex- 
ecuted to  "Dorothea  V.  Ranzau,  trustee,  and 
her  successors  and  assigns."  In  1911  they 
purchased  an  adjointog  farm.  The  property 
was  all  adapted  to  raising  bops,  and  they 
carried  on  the  business,  keeping  a  bank  ac- 
count in  different  banks  In  the  name  of  Dor- 
othea V.  Ranzau,  trustee,  where  deposits 
were  made  of  considerable  sums,  at  one  time 
depositing  $5,000,  the  proceeds  of  the  sale  of 
bops.  Mrs.  Ranzan  also  gave  notes  to  the 
bank  signed  as  tmstee.  In  1914  the  defend- 
ant Davis  performed  the  services  and  ad- 
vanced money  for  the  expenses  mentioned  in 
the  cultivation  of  the  hops  and  in  picking  and 
caring  for  the  same.  He  wos  paid  for  his 
;vork  mostly  In  checks  by  Mrs.  Ranzau  as 
trustee,  that  Is,  np  to  July.  From  then  un- 
til December  of  that  year  his  labor  and  the 
expenditures  made  by  him  were  not  liqui- 
dated. 

There  Is  considerable  controversy  In  re- 
gard to  whether  the  deed  was  executed  to 
Mrs.  Ranzan,  as  trustee,  for  the  benefit  of 
her  son,  or  for  the  purpose  of  avoiding  the 
payment  of  indebtedness.  She  claims  that 
she  stated  to  Mr.  Davis  that  the  property 
belonged  to  her  son,  and  yet  in  her  testimony 
she  refers  to  tbe  fact  of  baring  given  a  mort- 
gage for  $8,000  on  her  farm,  the  one  In  ques- 
tion, to  the  Portland  Trust  Company  of 
Oregon.  Considering  the  property  as  held  In 
trust,  tbe  directions  given  by  the  settlor 
when  he  attempted  to  make  tbe  gift  were 
oral,  and  It  is  not  i>erfectly  clear  what  hla 
desires  were. 

[1]  Taking  the  most  favorable  view  of  the 
facts  as  claimed  by  the  plaintiff,  we  under- 
stand that  the  grandfather  was  desirous  of 
assisting  his  son  and  daughter-in-law.  On 
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account  of  the  son's  habits  he  preferred  to 
advance  the  money  and  convey  the  proi»erty 
to  his  daught^r-ln-law  with  the  request  that 
when  the  granchlld  arrived  at  the  age  of 
majority  It  should  be  iavested  for  him.  Hie 
purchase  of  a  home  In  Grants  Pass  for  his 
Ron  and  his  nife,  and  also  the  loan  to  pay 
the  hop  pickers  were  concrete  examples  of 
the  manner  In  which  they  should  use  the 
property.  His  acts  speak  with  greater  clear- 
ness than  bis  words.  It  seems  that  Mrs. 
Ranzau  has  managed  the  property  and  the 
funds  derived  therefrom  with  a  view  to  car- 
rying out  bis  intentions,  sometimes  making 
losses  and  sometimes  gains.  It  therefore  ap- 
pears that  the  trustee  and  her  husband  have 
a  beneficial  interest  In  the  property  as  long 
as  their  sou  Is  a  minor. 

[2,  3]  It  Is  a  general  rule  that  the  disburse- 
ments that  would  be  allowed  a  trustee  would 
depend  very  much  upon  the  character  of  th6 
trust  and  the  directions  given  by  the  Instru- 
ment of  trust.  If  a  trustee  has  the  power  of 
managing  an  estate,  he  will  be  entitled  to  all 
the  expenses  of  keeping  It  up,  such  as  the 
hire  of  servants,  salailes,  taxes,  costs  of  re- 
pairing, rebuilding  l^rmbooses,  manuring, 
draining,  fencing,  and  other  expenses  of  that 
kind.  2  Perry  on  Trusts,  |  913.  It  U  stated 
In  28  Am.  &  B.  Etoc.  of  Law,  at  page  942: 

"The  estate  Is  not  liable  for  obligations  as- 
sumed by  the  trustee  in  excesg  of  his  aHthority; 
but  the  estate  will  be  liable  if  the  trustees  are 
acting  within  the  limits  of  their  stated  powers 
or  with  implied  authority.  Thus  trust  property 
wbicb  has  been  embarked  in  business,  under  a 
power,  is  primarily  liable  to  creditors  Cor  debts 
incurred  in  conducting  the  Bame" — citing,  among 
others.  North  Am.  Coal  Co.  v.  Dyett,  7  Paige 
<N.  Y.)  9:  Mathews  v.  Stephenson.  6  Pa.  49A; 
Woddrop  V.  Weed.  154  Pa.  3(Kr,  26  AO,  875, 
35  Am.  St  Rep.  832. 

[«1  A  transaction  to  create  a  liability  against 
the  estate  In  favor  of  a  third  party  must  be 
moTO  than  tJie  personal  engagement  of  the 
trustee;  for,  while  the  expenses  of  properly 
administering  a  trust  nre  a  Hen  on  behalf  of 
the  trustee  on  the  estate  tn  his  hands,  this 
right  nj^alnst  the  estate,  unless  In  exceptional 
cases,  does  not  extend  to  the  person  employed 
by  him.  In  general  their  only  remedy  or 
compensation  Is  against  the  trustee  personal- 
ly unless  he  Is  Insolvent.  In  a  case  In  Iowa, 
however.  It  was  held  that,  where  a  claim 
against  the  estate  is  adjudicated  with  all 
parties  Interested  before  the  court,  and  the 
amouut  found  due  is  adjudged  to  be  made 
from  the  trust  property,  the  trustee  cannot 
complain  because  the  judgment  was  not  ren- 
dered against  him  persmiaUy.  Smith  r.  Walk- 
er, 49  Iowa,  2S9. 

[S,  (]  The  deed  to  the  mother,  as  trustee,  11 
executed  for  the  benefit  of  the  son  when  he 
shall  reach  the  age  of  majority,  clothes  her 
with  an  executory  trust  which  does  not  be- 
come executed  while  the  son  is  a  minor,  and 
so  long  as  a  trust  is  executory  the  legal  title 
cannot  vest  In  the  beneficiary.  Boyd  v.  Eng- 
land, 56  Ga.  598;  Sanders  v.  Houston,  etc., 
Co.,  107  Ga.  40.  63,  32  S.  a  6ia 


I  [7]  It  appears  that  the.  settlor,  John  P. 
Ranzau.  Sr.,  placed  the  proiwrty  In  the 
hands  of  the  daughter-in-law  with  the  inten- 
tion that  she  and  her  husband  should  have 
the  benefit  thereof  at  least  until  the  son  was 
of  age.  A  portion  of  the  funds  derived  from 
the  alleged  gift  were  Invested  in  the  two 
farms,  which  were  naturally  adapted  only  to 
agricultural  purposes.  It  was  therefore  the 
duty  of  the  trustee,  and  she  necessarily  had 
implied  authority  In  order  to  carry  out  the 
wish  of  the  settlor,  to  assume  the  manage- 
ment and  control  of  the  property  for  the  bene- 
fit of  the  usees  whomsoever  they  might  be. 
There  was  as  much  reason  and  authority  for 
the  trustee  with  the  assistance  of  her  hus- 
band to  operate  the  farm  herself  as  to  lease 
It  out  to  others  for  the  purpose  of  cultivation. 
We  think  It  was  her  manifest  duty  to  make 
such  use  of  the  property  as  would  cause  It  to 
yield  an  income  for  the  purpose  and  benefit  of 
those  for  whom  It  was  contonplated  by  the 
grandfather. 

[81  The  debt  therefore  contracted  by  her  as 
trustee,  which  was  necessary  In  the  cultiva- 
tion of  the  farm  and  In  carrying  on  the  busi- 
ness. Is  a  dt*t  which  Is  created  for  the  bene- 
fit of  the  estate  within  the  contemplatlcm  of 
the  law.  Sanders  v.  Houston,  etc.,  Co.,  supra ; 
28  Am.  &  Eng.  Enc.  of  Law,  942.  notes. 

The  answer  expressly  allies,  and  the  un- 
questioned proof  shows,  that  the  services  per- 
formed by  Davis  and  the  expenditures  made 
by  him  were  necessary  and  Indispensable  for 
the  purpose  of  cultivating  and  caring  for 
the  crop  of,  hops  raised  on  the  farm  for  the 
enhancement  of  the  Interest  of  the  benefici- 
ary. The  trust  property  is  subject  to  the  debt 
so  incurred.  See  authorities  cited  above.  It 
appears  from'  the  evidence  that  at  one  time 
the  sum  of  $5,000  received  from  the  sale  of 
hops  was  deposited  In  the  bank  to  the  credit 
of  the  trustee,  and  that  by  means  of  the  hop 
Industry  she  wag  enabled  to  liquidate  a  con- 
siderable portion  of  tiie  defHred  payments 
tar  the  pnndiase  price  of  the  fiirms.  It  Is 
apparent  that  there  can  be  no  profit  In  a 
farm  wltbont  cultlvaticHi.  Labor  and  the 
food  tor  laborers  Nigaged  In  training  the 
vines  and  picking  the  hops  are  amcmg  ttie 
first  essentials  necessary  to  the  successful 
operation  of  a  hop  farm,  tor  the  betterment 
of  the  estate,  and  to  prevent  It  from  becoming 
profitless  and  deteriorating  in  value.  The 
debt  of  the  defendant  belongs  to  a  different 
class,  and  is  dearly  distinguishable  from  obli- 
gations Incurred  in  the  purchase  of  merchan- 
dise tor  the  use  of  a  cestui  qui  trust  entirely 
disconnected  with  the  trust  estate,  and  from 
the  personal  obligations  of  the  trustee.  The 
trustee  and  her  husband  have  no  other  prop- 
erty subject  to  execution.  She  is  practically 
Insolvent  except  for  any  interest  which  she 
may  have  in  the  premises  in  question,  all  of 
which,  together  with  the  Interest  of  h^  hus- 
band, is  subject  to  the  execution. 

In  England  the  rule  is  that,  where  the 


Digitized  by 


Or.)       RoaUB  KIYER  ^RUIT  ft  PROOrOB  ASS'N  T.  OUtLBN^-OnAMBBRS  00.  1183 


trustee  Is  antborized  to  carry  on  a  business 
and  to  employ  certain  funds  or  property  for 
that  purpose,  a  creditor  of  the  business  bos 
a  right  to  the  benefit  of  tbe  lien  which  the 
trustee  has  against  the  pr<^;>erty  devoted  to 
the  purp(»e,  subject  to  any  equities  betn-een 
the  trustee  and  the  cestui  qui  trust,  none  of 
wlilcfa  i^ipear  In  tliis  case.  2  Lewln  on 
Trusts,  862.  If  Mrs.  Ranzau.  the  trostee, 
had  paid  for  tbe  balance  of  the  labor  and 
expenilltures  of  def^idant  Davis  In  relation 
to  the  hops,  could  there  be  any  question  but 
that  she  would  bare  a  Just  claim  against  the 
estate  for  the  same?  We  think  such  a  claim 
would  be  sanctioned  by  the  courta  When  tbe 
matter  Is  properly  before  the  court,  a  credi- 
tor who  assisted  in  the  business  should 
not  be  disappointed  in  payment  so  far  as  tbe 
funds  dedicated  are  concerned.  Strickland 
V.  Symons,  26  Ch.  D.  248 ;  Lewin  on  Trusts, 
p.  862,  note.  The  distinction  made  in  £ng> 
land  as  to  "dedication  to  particular  trade 
purposes"  in  not  always  maintained  In  the 
United  States,  bnt  the  rights  of  the  creditor 
to  reach  the  trust  property  directly  are  liased 
npon  analogous  reasons.  It  is  stated  In  3 
Pom.  BqnL  Juris.  (3d  Ed.)  p.  2101,  note,  as 
follows: 

"Where  expenditures  have  been  made  for  the 
benefit  of  the  trust  estate,  and  it  has  not  paid 
for  them,  directly  or  indirectly,  and  tbe  estnte  is 
either  indebted  to  tbe  trustee,  or  would  have 
been  if  tbe  trustee  bad  paid,  or  would  be  if  he 
should  pay  tbe  demand,  and  the  trustee  is  in- 
solvent or  nonresident,  so  that  the  creditor  csn- 
not  recover  his  demand  from  him.  or  will  be 
compelled  to  follow  bim  to  a  foreign  jurisdic- 
tion, the  trnst  estate  may  be  reached  directly 
by  a  proceeding  in  chancery." 

See  Norton  v.  Plielps,  64  Miss.  407 ;  Amei^ 

Cas.  on  Trusts.  421. 

In  OLsborn  v.  Charter  Oak  Life  Ins.  COh. 
142  U.  S.  326,  337,  12  Sup.  Ct.  277,  35  L.  Ed. 
1029,  Mr.  Justice  Brewer,  in  deliierlng  the 
opinion  of  the  court,  said  that  in  mining  it 
is  not  a  trustee's  duty  to  stop  work  the  mo- 
ment a  vein  is  lost,  and  that,  thougb  it  could 
not  be  foretold  In  advance  how  great  bad 
been  the  displacement,  it  was  a  reasonable 
exercise  of  tbe  power  vested  in  tbe  trustee  to 
jnake  some  limited  exploration  to  see  if  the 
lost  vein  could  not  be  recovered,  and  that 
reasonable  expenses  thus  Incurred  are  charge- 
able upon  the  trust  estate. 

Tbe  subjection  of  the  property  In  question 
to  the  satisfaction  of  the  debt  of  defendant 
is  in  effect  applying  the  issues  and  profits 
of  the  farm,  namely,  tbe  proceeds  of  a  former 
hop  crop  which  were  used  In  paying  for  the 
realty,  to  tbe  liquidation  of  such  indebted- 
ness, and  In  equity  and  good  conscience  this 
should  be  done.  It  Is  the  province  of  a  court 
of  equity  to  lend  Its  aid  in  tbe  folr  adminis- 
tration of  a  trust,  bnt  not  to  exercise  Its 
jurisdiction  for  tbe  purpose  of  defrauding  one 
for  labor  and  expenses  bestowed  npon  l^opei^ 
tjr  (dalmed  to  be  or  held  in  tmist. 


For  at  least  two  reasons,  the  interest  of  tbe 
Ranzaus  In  the  property  and  tiie  drcnm- 
Btances  and  conditions  of  the  trust  estate, 
the  judgment  of  the  circuit  court  which  had 
the  benefit  <tf  hearing  all  the  witnesses,  and 
so  was  in  a  good  posiUrai  to  pass  uiwn  the 
merits  of  the  case,  should  be  affirmed;  and 
it  is  80  ordered. 

McBRIDE,  a  J.t  and  MOOBia  and  Mo- 
CAMAKT,  JJ.,  concur. 


(SS  Or.  113) 

BOGUE  RIVER  FRUIT  &  PRODUCE  ASS'N 

V.  GIIXEN-CHAMBERS  CO. 

(Supreme  Court  of  Oregon.   July  17,  1917.) 

D^rtment  1.  Appeal  from  Circuit  Court, 
Jackson  County;  F.  M.  Calkins,  Judge. 
On  petiti<m  fbr  rehearing.  Denied. 
For  former  opinion,  see  165  Paa  679. 

O.  C.  Boggs,  of  Medford,  and  Beacb,  Si- 
mon &  Nelson,  of  Portland,  for  appellant. 
NefT  &  Mealey,  of  Medford,  for  respondoit 

BURNETT,  J,  In  a  petition  for  rehearing 
counsel  for  defendant  press  npon  our  atten- 
tion the  following  extract  from  Plppy  v. 
Wlnslow.  62  Or.  219,  223, 126  Fac.  298: 

"Under  the  circumstances  of  this  case,  that 
part  of  the  building  which  passed  under  the 
inspection  of  Mr.  Wioslow,  the  owner,  and  Mr. 
Tobey,  the  architect,  and  was  approved  by 
them  in  good  faitb  expressly  or  by  implication, 
was  not  open  to  objection  by  them  afterwards, 
and  plaintifb  may  recover  toerefor"— citing  au* 
thoriUes. 

That  was  a  suit  to  foreclose  a  mectianlc's 
lira.  On  the  bearing  in  this  court  we  were 
called  upon  to  decide  questions  of  fact  as  well 
as  of  law.  We  considered,  aa  stated*  "the 
drcomstances  of  the  case,"  and  In  tbe  ex- 
cerpt quoted  determined  an  issue  of  &ct,  and 
not  a  question  of  law.  The  Instruction  de- 
sired by  the  defendant  in  tbe  Instant  case 
and  tbe  refusal  oi  which  was  assigned  as  er- 
ror demanded  that  the  court  <Aarge  the  jury 
as  a  legal  concludon  that  the  inq>ection  of 
the  building  foreclosed  the  plalntlfls  from 
ever  thereafter  objecting  to  the  work  thus  ap- 
proved. The  cases  relied  upon  to  support 
this  doctrine  were  where  the  architect  was 
made  the  final  arbiter  as  to  the  excellence  of 
tbe  work  and  compliance  with  the  contract 
The  stipulation  gave  him  jurisdiction  to  bear 
and  determine  disputes  of  that  character  and 
made  his  adjudication  final.  There  is  no  such 
situation  in  the  case  at  band.  However  much 
we  may  believe  that  a  man  experienced  as 
the  superintendent  of  the  plaintiff  may  have 
been  actually  knew  the  quality  of  tbe  work 
done  by  the  defendant,  yet  that  was  a  ques- 
tion of  fact  for  the  jury,  and  we  cannot  say 
as  a  matter  of  law  that  he  did  know  or  that 
the  plaintiff  is  bound  by  bis  knowledge. 

The  petition  falls  to  distinguish  issues  of 
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fact  and  qneetloiiB  of  law,  and  hmce  mut  be 
denied. 

McBRIDB,  a  and  BEAN  and  HARRIS, 
S3.,  concur. 

(SC  Or.  251) 

BCIOHERT  T.  SOOT-SMITH. 
(Supreme  Court  of  Oregon.    July  24,  1917.) 

1.  Mortgages  ®=>60S— Mobtoageb  in  Pos- 
8EBSI0K— Compensation  fob  Improveuent8. 

Purchaser  of  orcbard  at  .mortgage  foreclo- 
iinre  sale  cannot,  after  redemption,  recover  of 
judgment  debtor  his  expenses  in  cultiTating  It, 
Under  L.  O.  L,  S  249,  which  requirea  rcstora- 
tfon  of  debtor  to  his  estate  on  redemption  to  be 
complete,  as  there  is  no  counterpart  to  this  in 
the  Code  whereby  purchaser  may  charge  judg- 
ment debtor  with  disbursements  in  operating 
the  premises. 

[ICd.  Note.—For  other  casea,  see  Mor^oges, 
Cent.  Dig.  Si  1783-1785.] 

2.  MOBTOAOES  «=3602  —  BSDEUFnOIT  —  UBB 

AND  Occupation. 
Judfcment  debtor,  on  redemption,  has  no 
right  of  action  against  purchaser  at  mortgage 
foreclosure  sale  for  mere  use  and  occupation, 
but  only  for  actual  profit  he  has  made  out  of 
the  property  through  use  not  permitted  by  L. 
O.  L.  S  251. 

[Ed.  Note.— For  other  caaei,  see  Mortgages, 
Cent.  Dig.  SS  1778-1782.] 

Department  1.  Appeal  from  Circuit  Court, 
JacHson  County ;  Frank  M,  Calkins,  Jud^. 
On  motion  for  rehearing.  Denied. 
For  former  t^lnion,  see  165  Pac.  1174. 

Lincoln  McCormacfe,  of  Medford,  for  ap- 
pellant George  M.  Roberts,  of  Medford,  for 
respondent. 

BURNIxrr,  J.  It  will  be  remembered  that 
this  was  an  action  by  the  assignee  of  a  pur- 
chaser at  a  foreclosure  sale  to  recover  from 
the  redemptioner  the  amount  of  money  ex- 
pended by  the  plaintiff  in  caring  for  and  cul- 
tivating the  orchard  on  the  premises  during 
bis  occupancy  of  the  land.  His  total  claim 
amounted  to  (1,074.45,  and  he  credited  upon 
It  $166.89.  the  net  amount  he  bad  received 
from  the  sale  of  fruit  grown  there  during  the 
period  he  was  In  possession.  Considering  bis 
demand,  the  court  held,  in  substance,  speak- 
ing by  Mr.  Justice 'BensoD,  that  be  had  made 
the  expenditures  as  a  volunteer,  witbont  any 
request,  either  express  or  implied,  or  arising 
by  operation  of  law,  on  the  part  of  the  de- 
fendant, and  hence  there  could  be  no  recov- 
ery for  them. 

[1]  The  petition  for  rehearing  earnestly 
presses  upon  us  that,  Independent  of  the  stat- 
ute, the  court  should  allow  tbe  expenties  in- 
curred by  the  pJnintlff  by  analogy  to  the  rule 
which  has  allowed  tbe  judgment  debtor  to 
recover  for  the  rents.  Issues,  and  profits  ac- 
cruing between  the  sale  and  ids  own  redemp- 
tion of  the  premises.  The  reason  for  this 
favor  extended  to  the  one  Indebted  on  the 
decree  is  found  In  the  statute  In  tbeee  words: 

"If  the  judgment  debtor  redeem  at  any  time 
tiefore  the  time  for  redemption  expires,  the  ef- 


fect of  the  sale  shall  terminate  and  be  shall  be 
restored  to  hia  estate."   Section  249,  UO.U 

Batoning  with  Cartwright  t.  Sarage,  6 
Or.  397,  tbe  coort  bas  cinislsteDtly  held  that 
this  means  complete  restoration  to  tbe  Judg- 
ment debtor  of  bla  estate,  iiudutUng,  as  in 
that  case,  what  the  pnndiaser  bad  actually 
received  from  the  realty  wblle  he  bad  It  in 
his  cnstody.  By  the  redemption  tbe  creator 
has  received  his  own,  with  interest,  and  satSi 
taxes  as  he  may  have  paid  on  the  holding 
during  Ms  occupancy.  To  allow  him  to  take 
more  out  of  the  actual  proceeds  of  tbe  prem- 
ises would  be  to  sanction  extordon,  permit- 
ting him  to  reap  where  he  bad  not  sown.  By 
a  Socratlc  argumrat  In  tbe  Chrtwri^t  Cose, 
Mr.  Justice  McArtbnr  disposes  of  the  matter 
thus: 

"How  can  tbe  property  be  said  to  be  restored 
to  its  original  condition,  tf.  when  redeemed,  the 
judgment  debtor  is  obliged  to  take  it  back,  de- 
nuded of  the  crops  which  he  himself  bas  sown, 
and  wUch,  but  for  tbe  accidental  circumstance 
that  the  sale  was  made  just  before  harvest,  be 
himself  would  have  reaped?" 

There  Is  therefore  statutory  sanction  for 
returning  to  the  redemptioner  the  rents  and 
profits  accruing  between  sale  and  redemption, 
for  they  are  an  inseparable  adjunct  of  tbe  es- 
tate which  is  restored  to  him.  No  counter- 
part to  this  Is  found  In  the  Code,  by  whldti 
the  purchaser  may  pile  up  disbursements  In 
operating  tbe  premises  and  charge  them  to 
the  judgment  debtor. 

[2]  On  the  other  hand,  tbe  debtor  cannot 
be  permitted  to  make  gain  out  of  the  pur- 
chaser, where  the  latter  has  not  increased  his 
store  because  of  his  possession.  Under  the 
Cartwright  Case,  and  others  like  it,  we  take 
it  to  be  established  as  a  principle  that  If  a 
redemptioner  would  recover  from  the  pur- 
chaser, it  must  be  shown  that  tbe  latter  has 
actually  collected  rents  due  from  a  tenant 
whom  he  found  in  possession,  or  has  himself 
In  very  truth  acquired  net  profits  by  reason 
of  his  having  the  land  in  charge.  The  stat- 
ute gives  the  purchaser  the  right  to  the  pos- 
session of  the  property  from  tbe  day  of  sale 
until  redemption,  and  that,  too,  without  con- 
dition, except  as  against  waste,  as  defined  in 
section  251,  L.  O.  L. ;  hence  there  can  reason- 
ably be  no  action  by  the  redemptioner  against 
the  purchaser  for  mere  use  and  occupation. 
The  process  of  passing  title  by  sale  under  a 
decree  Is  not  fulfilled  until  the  delivery  of  the 
sheriff's  deed.  Pending  this  the  purchaser 
holds  the  estate  tentatively,  and  must  be  pre- 
pared to  restore  It.  not  partly,  but  completely. 
He  must  deliver  it  without  waste;  but,  In 
the  language  of  section  251,  I*  O.  L.: 

"It  shall  not  be  deemed  waste  for  the  person 
in  possesfiion  of  the  property  at  the  time  of 
sale  or  entitled  to  possession  afterwards,  dur- 
ing the  period  allowed  for  redemption,  to  cod- 
tinue  to  use  it  in  tbe  same  manner  in  which  it 
was  previously  used,  or  to  use  it  in  the  ordinary 
course  of  husbandry,  or  to  make  the  necessary 
repairs  to  building  thereon,  or  to  use  wood  or 
timber  on  the  property  thereof,  or  for  tbe  re- 
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pair  of  fences,  or  for  fael  in  hia  family  while 
be  oGCUpie*  die  property." 

Tlie  erpenaeB  the  purdiaaer  Incurs  noAer 
this  section  are  for.  Ills  own  benefit,  and  he 
cannot  chai^  them  to  the  redemptloner. 
What  more  of  substantial  gain  be  makes  out 
of  the  prc^rty  follows  the  estate,  as  part  of 
it,  when  It  is  restored  to  the  redemptloner. 
AU  his  disbursements  perchanqe  may  ame  to 
naught  wheil  Oie  redemptloner  pays  to  the 
sheriff,  after  due  notice,  the  amount  ot  the 
bid  plus  Interest  and  taxes  paid.  The  utmost 
that  can  be  said  Is  that  for  actual  profit  Uie 
purchaser  must  account,  but  for  no  more. 

It  has  been  aptly  said  that  we  cannot  add 
to  the  burdens  of  the  redemptloner.  Neltter 
can  we  increase  bis  benefits,  where  none  hare 
accrued;  and  unless  he  can  show  that  the 
purchaser,  while  in  possession,  bas  acquired 
a  net  profit,  there  can  be  nothing  due  from 
the  latter.  In  short,  the  purchaser  cannot 
load  upon  the  redemptloner  an  amount  of  ez< 
penses  which  would  virtually  Improve  the 
original  owner  out  of  his  property.  Neither 
can  the  latter  recover  from  the  fonner  some- 
thing not  realised  by  the  occupation  of  the 
premises  in  excess  of  the  permissible  waste 
allowed  by  sectitm  251,  supra.  The  language 
quoted  In  the  former  opinion  from  2  Jones 
on  Mortgages  (6th  Ed.)  1  1122,  refers  to  a 
mortgagee  In  possession,  to  wbldi  situation  It 
must  be  limited,  and  must  be  distinguished 
from  the  condition  where  a  purdiaser  has 
taken  charge  of  the  property  under  the  stat- 
ute. The  one  who  buys  at  a  sale  is  a  statu- 
tory personage,  not  a  mortgagee  In  posses- 
sion, although  the  twain  have  some  common 
characteristics.  When  be  invests  his  money, 
it  is  subject  to  the  legislative  raactments 
governing  that  species  of  alienation,  and  he 
cannot  take  more  than  Is  therein  authorized, 
viz.,  the  amount  of  bis  t>ld,  with  Interest,  and 
the  taxes  be  has  paid.  Of  course,  in  escer^ 
talnlng  whether  or  not  there  was  a  net  gain, 
the  benefit  of  which  accrues  to  the  redemp- 
tloner, the  matter  of  offsetting  the  expenses 
against  the  gross  receipts  might  be  involved. 

The  conclusion  is  that  the  petition  for  re- 
hearing must  be  denied. 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


fl9  Ariz.  182) 

SUPERIOR  &  PITTSBURG  COPPER  CO.  v. 
TOMICH.    (No.  1535.) 

(Supreme  Court  of  Arizona.    July  2,  1917.) 

Dissenting  opinion.  For  former  opinion, 
see  105  Pac.  1101. 

ROSS,  J.  (dissenting).  I  endeavored  to 
show  In  my  dissenting  opinion  in  Inspiration 
Consolidated  Copper  Co.  v.  Mendez,  106  Pac. 
1183,  that  the  new  right  of  action  contem- 
plntcHl  by  section  7,  art  IS,  of  the  Constitu- 
tion, and  for  which  the  Legislature  was  di- 
rected to  provide,  by  proper  legislation,  is 
165  P^TB 


not  and  could  not  be  an  action  fbr  damages 
for  personal  injury  according  to  the  stand- 
ards of  the  common  law.  The  procedure 
adopted  by  the  Le^slature  to  enforce  the 
right  Is  according  to  the  common-law  rules 
and  standards  of  damages  In  case  of  tort,  but 
the  r^t  of  action  itself  finds  no  prototype 
in  the  common  law.  It  Is  in  its  essential  fea- 
tures the  same  right  of  action  upon  whidi 
compensation  for  injury  Is  justified  by  the 
courts.  If  the  injury  be  "due  to  a  condition 
or  coDdltlonB  of  the  occupation,"  then  It  can- 
not be  due  to  the  n^lgence  of  either  the 
employer  or  employ^.  If  it  be  due  to  the 
negligence  of  the  employer,  the  Injured  em- 
ploy€  or  hlfl  dependents  should  pursue  the 
common-law  remedy  for  damages  in  tort  or 
accept  compensation  under  the  Workmen's 
Compensation  Act.  If  it  be  caused  by  the 
negligence  of  the  employ^,  his  only  recourse 
Is  compensation  under  the  Workmen's  Com- 
pensation Act. 

Recovery  was  had  in  the  present  case  upon 
the  theory  that,  although  the  injury  was  due 
to  a  condition  or  conditions  of  the  occupa- 
tion without  any  foult  of  either  the  employer 
or  ^ploy£,  the  damages  should  be  ascertain- 
ed and  measured  by  the  standards  of  the 
common-law  actfon  for  negligence  follotvlng 
the  legislative  formula.  The  error  was  in 
applying  the  old  common-law  remedy  to  the 
new  right;  in  dressing  this  new  and  up-to- 
date  creature  of  the  law  with  habiliments 
two  or  more  centuries  old. 

If  this  new  right  of  action  arises  only  In 
case  of  an  unavoidable  accidental  injury  in 
which  neither  the  employer  nor  employ^  is 
to  blame  or  at  fault,  the  liability,  in  order  to 
conform  to  due  process  of  law  and  afford 
equal  protection  of  the  law,  should  be  ascer- 
tained and  measured  according  to  the  rules 
adopted  by  the  different  systems  of  compen- 
sation laws.  New  York  Central  R.  Co.  v. 
White,  243  U.  S.  188,  37  Sup.  Ct.  247,  61  L. 
Ed.  667 ;  Mt  Timber  Co.  v.  Washington,  243 
U.  8.  219.  37  Sup.  Ct.  260,  01  U  Ed.  686; 
Hawkins  v.  Bleakly,  243  U.  S.  210,  37  Sup. 
Ct  256.  61  U  Ed.  67& 

The  Legislature  misapprehended  its  duty 
and  misconceived  its  powers  when  It  provid- 
ed that  contributory  negligence  and  assump- 
tion of  risk  could  be  interposed  to  an  action 
based  upon  an  Injury  without  fault.  Ttae 
constitutional  mandate  neither  in  direct 
terms  nor  by  implicutlon  authorizes  these  de- 
fenses. On  the  contrary,  the  very  definition 
of  the  right  of  action  foreshadowed  and  in- 
tended to  be  created  excludes  them  as  de- 
fenses. The  injury,  to  be  actlouable  under 
this  law,  must  have  been  "caused  by  an  acci- 
dent due  to  a  condition  or  conditions  of  such 
occupation,^  and  not  by  any  negligence.  As- 
sumed risk  Is  a  species  of  contributory  negli 
gence,  in  that  one  who  takes  employment  in  a 
dangerous  or  hazardous  occupation,  whetlicr 
inherently  so  or  by  reason  of  the  empIo3;er's 
negligence,  of  which  he  has  knowledge,  may 
be  said  to  have  contributed  to  his  own  in- 
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Jury  from  the  mere  fact  of  workiag  ander 

sueb  conditions. 

We  have  the  Legislature  (and  the  majority 
opinion  approves  U)  announcing  the  paradox- 
ical and  strangely  absurd  rule  that,  if  the 
accident  Is  caused  by  contributory  negligence, 
that  is,  negligence  of  both  the  employer  and 
the  employe,  "the  damage  shall  be  diminish- 
ed by  the  Jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employ^"; 
whereas  the  employer,  innocent  of  wrong, 
guilty  of  no  faulty  for  accidents  inbereot  and 
unavoidable,  umst  pay  the  whole  toll.  He 
must  pay  more  than  the  one  whose  n^U- 
gence  contributed  to  the  injury.  The  Legisla- 
ture and  the  court  unite  in  awarding  some 
immunity  to,  an  employer  whose  negligence 
contributes  to  the  injury,  and  since  injuries 
must  occur,  are  inevitable,  in  order  to  secure 
any  reduction  of  the  damages,  the  employer 
is  encouraged  to  contribute  thereto,  or,  fail- 
ing in  actually  being  guilty  of  negligence,  es- 
top himself  from  denying  it  by  pleading  con- 
tributory negligence  In  his  answer  as  in  the 
present  case. 

The  large  verdict  in  this  case  Is  only  illus- 
trative of  what  la  likely  to  happen  in  any 


case.  It  la  bat  reasiuuible  to  infer  from  what 
both  my  Colleagues  say  !n  their  opinions  that 
they  believe  the  verdict  excessive.  The 
learned  counsel  of  appellee,  at  t^e  oral  argu- 
ment, admitted  that  the  verdict  was  too  laise 
by  consenting  to  a  remitter.  It  will  general- 
ly, if  not  always,  be  so,  under  a  law  that 
makes  the  employer  without  fault  liable  in 
damages  measured  by  commog-law  standards. 
Whether  influenced  by  bias  and  prejudice  or 
not,  as  contended  by  appellant  in  tbls  case, 
the  Jury  will  always  award  damage  for  men- 
tal and  physical  suffering,  elements  of  dam- 
ages, as  Justice  Pitney  says  in  the  White 
Case,  not  chargeable  to  the  employer  with- 
out fault.  The  verdict  and  judgment  here 
emphasize  the  absolute  necessity  of  compen- 
sation in  such  cases  "according  to  a  reason- 
able and  definite  scale."  If  it  Is  not  so  reg- 
ulated, it  will  generally  be  "so  insignificant, 
on  the  one  band,  or  onerous,  on  the  other," 
as  to  sbock  the  conscience  of  the  ordinary 
disinterested  person. 

The  criticism  therefore  is  directed,  not  at 
compensation  where  there  is  no  fault,  but  at 
the  method  or  procedure  used  in  ascertaining 
the  compensation. 
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